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Item 1: Opening of the meeting, adoption of the agenda and the order
of business, and nomination of Rapporteurs and Contributors

1. The Drafting Group II on the follow-up to the CDDH report on the longer-term future
of the system of the European Convention on Human Rights (DH-SYSC-II) held its
2ndmeeting in Strasbourg from 20 to 22 September 2017, with Ms Florence MERLOZ
(France) in the Chair. The list of participants appears in Appendix I. The agenda, as it was
adopted, appears in Appendix II.

2. The Chair opened the meeting and underlined the necessity to adopt a pragmatic
approach throughout the work. The objective is that, based on observations, an analysis of the
challenges is presented as well as possible responses.

3. Mr Mikhail LOBOV, Head of the Human Rights Policy and Cooperation Department,
welcomed the participants on behalf of the Secretariat and emphasised the inclusive nature of
the work of the Group.

4. The guidance given by the DH-SYSC and the CDDH was recalled. The Group is
invited to work consecutively, and in the following order, on each one of the three themes to
be examined in the context of its work, as they emerge from the CDDH report on the longer-
term future of the system of the European Convention on Human Rights (“the CDDH
report”):

(1) the challenge of the interaction between the Convention and other branches of
international law, including international customary law;

(i1) the challenge of the interaction between the Convention and other international
human rights instruments to which the Council of Europe member States are
parties;

(iii))  the challenge of the interaction between the Convention and the legal order of the
EU and other regional organisations.

5. The Group proceeded to the nomination of Rapporteurs and Contributors for the
continuation of its work.

(1) As regards Theme 1 (the challenge of the interaction between the Convention and
other branches of international law, including international customary law), the Group
nominated:

- Mr Alexei ISPOLINOV (Russian Federation) and Mr Chanaka
WICKREMASINGHE (United Kingdom) as Co-rapporteurs;

- Mr Chanaka WICKREMASINGHE (United Kingdom) as Contributor for
subtheme 1) Methodology of interpretation by the European Court of Human
Rights and its approach to international law;

- Mr Marten ZWANENBURG (Netherlands) as Contributor for subtheme ii)
State responsibility and extraterritorial application of the Convention;
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- Mr Chanaka WICKREMASINGHE (United Kingdom) as Contributor for
subtheme 1iii) Interaction between the resolutions of the Security Council and
the European Convention on Human Rights;

- Mr Anatoly KOVLER (Russian Federation) as Contributor for subtheme iv)
Interaction between international humanitarian law and the FEuropean
Convention on Human Rights.

(2) As regards Theme 2 (the challenge of the interaction between the Convention and
other international human rights instruments to which the Council of Europe member
States are parties), the Group nominated:

- Ms Sofia KASTRANTA (Greece) as Rapporteur.

(3) As regards Theme 3 (the challenge of the interaction between the Convention and the
legal order of the EU and other regional organisations), the Group nominated:

- Ms Kristine LICIS (Latvia) as Rapporteur.

Item 2: Context and working methods of the Drafting Group

6. The Group took note of the document on the context of the work, and endorsed the
outline of the future report of the CDDH on the place of the Convention in the European and
international legal order, prepared by the Secretariat as instructed by the Group at its 1
meeting to facilitate the analyses that will be carried out. The outline of the future report

appears in Appendix III.

7. The Group agreed to remain flexible throughout the work regarding the possibility of
bringing changes to the outline endorsed at this stage, in the light of advancement of
reflection on the different themes. The Group maintains “The place of the Convention in the
European and international legal order” as the title of the future report.

8. The Group agreed that the work of the Rapporteurs and Contributors should maintain
a neutral character in order to reflect the content of the discussions and contributions of the
Group and, in case of Theme 1, the contributions by the Contributors. The Group instructed
the Co-rapporteurs of Theme 1 to work in cooperation on the drafting of the chapter on
Theme 1.

9. Bearing in mind the deadline to finalise the report at its forthcoming 6™ meeting
(September 2019), the Group adopted a provisional planning for its work, as it appears in

Appendix IV.

10.  The Group noted (i) the necessity of strictly following this planning, (ii) the efficacy
of written contributions, (iii) the importance of consulting various Council of Europe bodies
relevant to its work, namely the Committee of Legal Advisers on Public International Law
(CAHDI), the Registry of the Court, and the Department for the Execution of Judgments of
the Court, for their opinions and contributions on specific subjects, and (iv) the interest of
inviting ad hoc experts on specific subjects. The Group held a discussion on which ad hoc
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experts could be invited in this framework. No decision has been made on this matter at this
stage. It was agreed that the experts should make a short presentation of the topic, within the
framework of the mandate of the Group, and then contribute to the general discussion during
the whole meeting.

11.  In particular, the Group welcomed the intention of the CAHDI to appoint a
representative from the CAHDI to participate in its work, and instructed the Secretariat to
keep the Secretariat of the CAHDI informed of the evolution of the draft report. The
Secretariat is also instructed to inform the Registry of the Court.

Item 3: Work on the place of the European Convention of Human
Rights in the European and international legal order

12.  With the aim of providing some guidance to the Co-rapporteurs and Contributors, the
Group held a brainstorming discussion on Theme 1, subtheme ii) on state responsibility and
extraterritorial application of the Convention, as well as on subtheme iii) on the interaction
between the resolutions of the Security Council and the European Convention on Human
Rights.

13. The Group reiterated the aim of the work in its entirety, namely the preservation of the
efficiency of the Convention system against risks of fragmentation of the European and
international legal space in the field of human rights protection, stemming from diverging
interpretations.

14.  During the general brainstorming discussion on the working methods, it was agreed
that:

(1)  the report should aim to identify discrepancies between the interpretation and the
methodology of the Court and other international bodies that may undermine the
authority of the Court and to formulate proposals to minimize fragmentation in the
international legal order and enhance the authority of the Convention system;

(i)  the work should be kept updated with any new relevant case-law until the report is
finalised by the Group at the end of its mandate;

(iii)  with a view to the forthcoming 3™ meeting of the Group, it would be useful that
the Contributors for Theme 1, subtheme 1) on the methodology of interpretation by
the European Court of Human Rights and its approach to international law, and
subtheme 1v) on the interaction between international humanitarian law and the
European Convention on Human Rights prepare some bullet points in order to
facilitate the discussions on subthemes 1) and 1v);

(iv) it is important that the Rapporteurs and Contributors prepare lists of questions to
ask the Court or its Registry in a spirit of dialogue. Mr John DARCY, the
representative from the Registry of the Court, was present during the
brainstorming discussions and further highlighted the added value that the
participation of the Court or the Registry might bring to the work. The experts
agreed that the best moment to present such questions might be decided at a later
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stage of the work. Similarly, it is important that the Rapporteurs and Contributors
prepare a list of questions in view of its transmission to the CAHDI.

Regarding in particular the balance between focusing on Council of Europe and taking

into account other relevant international institutions:

(1)

(ii)

(iii)

16.

although the importance was expressed of placing sufficient emphasis in the work
on the approaches of other pertinent international and regional institutions, within
the context and depending on the subject-matter of each Theme and sub-theme, it
was argued by a number of experts that a focus on the European Convention on
Human Rights and the Court is necessary and inevitable considering the
perspective of the report, but agreed that the taking into account of other essential
international bodies such as the International Court of Justice be mentioned;

Certain experts highlighted that the Court’s judgments and those of the ICJ have a
binding effect whereas the decisions of United Nations bodies such as general
comments of the UN committees are non-binding, even though it is noted that the
Court references them in its judgments. Moreover, certain experts highlighted the
importance of also taking into account comments made by States on these general
comments;

it was agreed that the most challenging parts in the report will probably be the
subchapters concerning “possible responses”, and it was therefore noted that it is
premature for the Group to identify any responses at this stage of the work. A
number of experts highlighted that the role of the Group is not to instruct the Court
how to act, but the Group may indicate some direction in which the methodology
of the Court might be developed or specified with the aim to diminish the risk of
fragmentation in the international legal order. Several experts agreed that judicial
dialogue between international courts is necessary to be continued and developed
further.

Regarding Theme 1, subtheme 1ii) on state responsibility and extraterritorial

application of the Convention:

(1)

(ii)

17.

it was agreed that the notion of attribution is one of the most complex topics to
discuss in this subtheme. Some experts underlined the importance to adopt a
comparative approach on the question of the interpretation of the notion of
jurisdiction and state responsibility in the light of the interpretations of the Court
and those of other international bodies.

Certain experts underlined that the comparative approach adopted in Theme 1 will
necessarily have consequences on the other chapters (especially Themes 2 and 3).

Regarding Theme 1, subtheme iii) on the interaction between the resolutions of the

Security Council and the European Convention on Human Rights:

(1)

the “systemic harmonisation” approach taken by the Court in some cases involving
the interpretation of UN Security Council resolutions and, in particular, its
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(i)

Item 4:

interaction with Article 103 of the UN Charter was noted, but it was felt that this
required further study.

some experts emphasised the importance of taking into consideration the role of
the Security Council in the maintenance of international peace and security, and
the way in which it works in order to reach an appropriate interpretation of its
resolutions.

Organisation of future work

18.  With a view to its next meeting (3-5 April 2018):

(i)

(i)

the Group envisaged to invite two ad hoc experts at its 3™ meeting (3-5 April
2018) to participate in discussions covering respectively (i) state responsibility and
extraterritorial application of the Convention, and (ii) the interaction between
international humanitarian law and the European Convention on Human Rights. If
necessary, a third ad hoc expert could be invited. The participants are invited to
send suggestions of names of experts to this end to the Secretariat (DGI-CDDH-
Reform@coe.int) by the 20 December 2017.

the Group instructed:

- the Contributors for Theme 1 covering subthemes ii) and iii) to send their
contributions to the Co-rapporteurs by Thursday 30 November 2017;

- the Co-rapporteurs to send the draft chapter of Theme 1 covering subthemes i1)
and iii) to the Secretariat (DGI-CDDH-Reform@coe.int) by Monday 8 January
2018;

- the Secretariat to circulate the draft chapter of Theme 1 covering subthemes ii)
and iii) to the experts for written comments by Wednesday 31 January 2018;

- the participants to send possible written comments on the draft chapter of
Theme 1 covering subthemes 1ii) and 1iii) to the Secretariat (DGI-CDDH-
Reform@coe.int) by Wednesday 28 February 2018;

- the Secretariat to translate and compile the written comments and to send them to
the Co-rapporteurs for them to prepare a revised draft chapter of Theme 1 covering
subthemes ii) and iii) by Thursday 15 March 2018;

- After reception of the revised draft chapter of Theme 1 covering subthemes ii)
and iii) from the Co-rapporteurs, the Secretariat will circulate the compilation of
written comments from the experts and the revised draft chapter of Theme 1
covering subthemes ii) and iii) to the experts by end of March 2018.
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Appendix [

List of participants / Liste des participants

| MEMBERS / MEMBRES

ALBANIA/ALBANIE
Ms Evi SADUSHAIJ, Permanent Representative of the Albanian Government Agent to the European Court of
Human Rights

AUSTRIA/AUTRICHE
Ms Stefanie DORNHOFER, LL.M., Federal Chancellery Austria, Constitutional Service

AZERBAIJAN/AZERBAIDJAN
Mr Ulfat MACHANOV, Deputy to the Permanent Representative of the Republic of Azerbaijan

BOSNIA AND HERZEGOVINA / BOSNIE-HERZEGOVINE
Ms Belma SKALONIJIC, Agent of the Council of Ministers of Bosnia and Herzegovina, Government Agent
before the ECHR

BULGARIA/BULGARIE
Ms Svetlana Stoyanova STAMENOVA, Trainee Attaché¢, Human Rights Directorate, Ministry of Foreign
Affairs

CROATIA/CROATIE
Ms Stefica STAZNIK, Representative, Office of the Representative of the Republic of Croatia before the
European Court of Human Rights

CZECH REPUBLIC/REPUBLIQUE TCHEQUE
Mr Ota HLINOMAZ, Head of Unit for the Proceedings before the UN Treaty Bodies, Office of the Government
Agent before the European Court of Human Rights, Ministry of Justice of the Czech Republic

DENMARK/DANEMARK
Ms Maria Aviaja SANDER HOLM, Special adviser, Department of Law, Head of Division

Mr Rasmus KIEFFER-KRISTENSEN, The Danish Ministry of Justice, Department of Law, Head of Division

FINLAND/FINLANDE
Ms Satu SISTONEN, Legal Officer, Unit for Human Rights Courts and Conventions, Legal Service, Ministry
for Foreign Affairs of Finland

FRANCE
Mme Florence MERLOZ, Sous-directrice des droits de I’homme, Direction des affaires juridiques, Ministére de
I’Europe et des affaires étrangéres,

GERMANY/A.I.JLEMAGNE
Ms Cornelia WOLK, Staff Counsel, Ministry of Justice

GREECE/GRECE
Mme Myrto GERMANI, Conseillére juridique a la Représentation de la Grece

Mme Sofia KASTRANTA, Conseiller juridique adjoint, Département Juridique Spécial, Ministére des affaires
étrangeres

ITALY/ITALIE
Ms Maria Laura AVERSANO, Co-Agent of the Italian Government at the Ministry of Foreign Affairs
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LATVIA/LETTONIE
Ms Kristine LICIS, Representative of Latvia before European Court of Human Rights, Ministry of Foreign
Affairs of the Republic of Latvia

NETHERLANDS/PAYS-BAS
Ms Babette KOOPMAN, Agent to the European Court of Human Rights for the Government of the Netherlands,
Ministry of Foreign of the Netherlands

Ms Clarinda COERT, Ministry of Security and Justice, Legislation Department

Mr Marten ZWANENBURG, Lawyer, International Law Division of the Netherlands Ministry of Foreign
Affairs

NORWAY/NORVEGE
Ms Elin WIDSTEEN, Senior Adviser, Norwegian Ministry of Foreign Affairs, Legal Affairs Department,
Section for Humanitarian and Criminal Law

POLAND/POLOGNE
Ms Joanna PILASZEK, Attache, Department for Proceedings before International Human Rights Protection
Bodies, Ministry of Foreign Affairs of Poland

ROMANIA/ROUMANIE
M. Mihail-Andreas MITOSERIU, attaché diplomatique, Direction de I’Agent Gouvernamental aupres de la Cour
Européenne des Droit de ’Homme, Ministére des Affaires Etrangéres

RUSSIAN FEDERATION/FEDERATION DE RUSSIE
M. Vladislav ERMAKOV, Adjoint au Représentant permanent de la Fédération de Russie auprés du Conseil de
'Europe

M. Konstantin KOSORUKOV, Head of Division, Legal Department of the Ministry of Foreign Affairs of the
Russian Federation

Ms Kseniya ROGOZY ANSKAY A, consultant of the Ministry of Justice of the Russian Federation in Strasbourg
Ms Olga ZINCHENKO, attaché¢ in the Ministry of Foreign Affairs of the Russian Federation

SERBIA/ SERBIE
Mr Igor VUCINIC, Deputy Permanent Representative

SPAIN/ESPAGNE )
Mr Alfonso BREZMES MARTINEZ DE VILLARREAL, Senior State Attorney of the Constitutional Law &
Human Rights Department, Ministry of Justice

SWEDEN/SUEDE
Ms Charlotte HELLNER KIRSTEIN, Senior Legal Advisor at Ministry for Foreign Affairs, Government Offices
of Sweden

TURKEY/TURQUIE
Mr Fatih Sultan KESICI, Rapporteur Judge, Human Rights Department, Ministry of Justice

Mme Aysen EMULER, Experte juridique, Représentation Permanente de la Turquie auprés du Conseil de
I’Europe, Strasbourg

UKRAINE
Ms Yelyzaveta DZIHORA, Head of the Division of the Secretariat of the Government Agent

UNITED KINGDOM/ROYAUME-UNI
Mr Chanaka WICKREMASINGHE, Agent of the UK before the European Court of Human Rights, Legal
Counsellor, Foreign and Commonwealth Office
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| OBSERVERS / OBSERVATEURS

HOLY SEE/ SAINT SIEGE,
Mr John Baptist ITARUMA, Deputy Permanent Observer, Mission permanente du Saint-Siege aupres du
Conseil de I’Europe

REGISTRY OF THE EUROPEAN COURT OF HUMAN RIGHTS / GREFFE DE LA COUR
EUROPEENNE DES DROITS DE L’HOMME

Mr John DARCY, Deputy Head of Private Office, Private Office of the President, European Court of Human
Rights

Non-governmental Organisations / Organisations non-gouvernementales

Amnesty International
Mr Sébastien RAMU, Deputy Director - Law and Policy programme, International Secretariat

CONFERENCE OF INGOS OF THE COUNCIL OF EUROPE / CONFERENCE DES OING DU
CONSEIL DE L’EUROPE
M. Jean-Bernard MARIE, Représentant de la Conférence auprés du CDDH

SECRETARIAT
DG I - Human Rights and Rule of Law / Droits de ’homme et Etat de droit
Council of Europe / Conseil de I'Europe, F-67075 Strasbourg Cedex

Mr Mikhail LOBOV, Head of Human Rights Policy and Co-operation Department / Chef du Service des politiques
et de la coopération en matiére de droits de I’homme

M. Alfonso DE SALAS, Head of the Human Rights Intergovernmental Cooperation Division / Chef de la
Division de la coopération intergouvernementale en matiére de droits de I’homme, Secretary of the CDDH /
Secrétaire du CDDH

Ms Elisa SAARI, Assistant Lawyer / Juriste Assistant, Human Rights Intergovernmental Co-operation Division /
Division de la coopération intergouvernementale en matiere de droits de I’homme, Secretary of the DH-SYSC-II
/ Secrétaire du DH-SYSC-II

M. Jérémie SPEISER, Assistant Administrator / Administrateur Assistant, Human Rights Intergovernmental Co-
operation Division / Division de la coopération intergouvernementale en matiére de droits de I’homme

Ms Simona MARINA, Assistant/Assistante, Human Rights Intergovernmental Cooperation Division / Division
de la coopération intergouvernementale en matiére de droits de ’homme

Ms Kemo WEIBEL, Unit on the System of the ECHR / Unité sur le systéeme de la CEDH (DH-SYSC), Human
Rights Intergovernmental Cooperation Division / Division de la coopération intergouvernementale en matiére de
droits de I’homme

Ms Grazia SCOCCA, Human Rights Intergovernmental Cooperation Division / Division de la coopération
intergouvernementale en matic¢re de droits de I’homme, Intern / Stagiaire
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| INTERPRETERS / INTERPRETES

Grégoire DEVICTOR
Nicolas GUITTONNEAU

Pascale MICHLIN



11 DH-SYSC-TI(2017)R2

Appendix 11

Agenda (as adopted)

Item 1: Opening of the meeting, adoption of the agenda and nomination of
Rapporteurs and Contributors

- Draft annotated agenda DH-SYSC-I1(2017)0J002
- Projet I’ordre des travaux DH-SYSC-II(2017)OT002
- Report of the 87™ CDDH meeting (6-9 June 2017) CDDH(2017)R87
- Report of the 3" DH-SYSC meeting (10-12 May 2017) DH-SYSC(2017)R3
- Report of the 1 DH-SYSC-II meeting (30-31 March 2017) DH-SYSC-II(2017)R1
- Report of the 86™ CDDH meeting (6-8 December 2016) CDDH(2016)R86
- Report of the 2" DH-SYSC meeting (8-10 November 2016) DH-SYSC(2016)R2
- Report of the 85™ CDDH meeting (7-11 December 2015) CDDH(2016)R85
- Report of the 9™ DH-GDR meeting (17-20 November 2015) DH-GDR(2015)R9
- CDDH report on the longer-term future of the system of the European CDDH(2015)R84

Convention on Human Rights Addendum I
- Brussels Declaration CDDH(2015)004
- Brighton Declaration CDDH(2012)007
- Izmir Declaration CDDH(2011)010
- Interlaken Declaration CDDH(2010)001

- Rome Declaration

- Decisions adopted at the 1252™ meeting of the Ministers’ Deputies on DH-SYSC(2016)009
the CDDH Report on the longer-term future of the system of the
European Convention on Human Rights (30 March 2016)

- Terms of reference of the Committee of Experts on the System of the DH-SYSC(2016)003
European Convention on Human Rights (DH-SYSC) for 2016-2017

- Resolution of the Committee of Ministers CM/Res(2011)24 on CDDH(2011)012
intergovernmental committees and subordinate bodies, their terms of
reference and working methods

Item 2: Context and working methods of the drafting group
- Context of the work of the DH-SYSC-II on the future Report of the DH-SYSC-II(2017)002
CDDH
- Draft outline of the future report of the CDDH on the place of the DH-SYSC-I1(2017)001

Convention in the European and international legal order


http://www.coe.int/t/DGHL/STANDARDSETTING/CDDH/REFORMECHR/DH-SYSC-II/DH-SYSC-II(2017)OJ002_EN.pdf
http://www.coe.int/t/DGHL/STANDARDSETTING/CDDH/REFORMECHR/DH-SYSC-II/DH-SYSC-II(2017)OT002_EN.pdf
http://www.coe.int/t/dghl/standardsetting/cddh/CDDH-DOCUMENTS/CDDH(2017)R87_EN.pdf
http://www.coe.int/t/dghl/standardsetting/cddh/reformechr/DH-SYSC/DH-SYSC(2017)R3_Meeting%20Report.pdf
http://www.coe.int/t/DGHL/STANDARDSETTING/CDDH/REFORMECHR/DH-SYSC-II/DH-SYSC-II(2017)R1_Meeting%20Report.pdf
http://www.coe.int/t/dghl/standardsetting/cddh/CDDH-DOCUMENTS/CDDH(2016)R86_FR.pdf
http://www.coe.int/t/dghl/standardsetting/cddh/reformechr/DH-SYSC/DH-SYSC(2016)R2_Rapport%20de%20réunion_Final.pdf
http://www.coe.int/t/dghl/standardsetting/cddh/CDDH-DOCUMENTS/CDDH(2016)R85%20Report%2085th%20meeting%2015-17%20June%202016.pdf
https://www.coe.int/t/DGHL/STANDARDSETTING/CDDH/REFORMECHR/DH_GDR/DH-GDR(2015)R9_Meeting%20Report_final.pdf
http://www.coe.int/t/dghl/standardsetting/cddh/reformechr/CDDH(2015)R84_Addendum%20I_EN-Final.pdf
http://www.coe.int/t/dghl/standardsetting/cddh/reformechr/CDDH(2015)R84_Addendum%20I_EN-Final.pdf
http://www.coe.int/t/dghl/standardsetting/cddh/CDDH-DOCUMENTS/CDDH_2012_007_en.pdf
http://www.coe.int/t/dghl/standardsetting/CDDH/CDDH-DOCUMENTS/CDDH_2011_010%20E%20Izmir%20Declaration.pdf
http://www.coe.int/t/dghl/standardsetting/CDDH/CDDH-DOCUMENTS/CDDH_2010_001%20E%20Interlaken%20Declaration.pdf
http://www.coe.int/t/dghl/standardsetting/cddh/reformechr/DH-SYSC/DH-SYSC(2016)009-Decision-CM-30%20March%202016-en.pdf
http://www.coe.int/t/dghl/standardsetting/cddh/reformechr/DH-SYSC/DH-SYSC(2016)003-Terms-reference.pdf
http://www.coe.int/t/dghl/standardsetting/cddh/CDDH-DOCUMENTS/CDDH_2011_012%20E%20CM%20Res_2011_24.pdf
http://www.coe.int/t/DGHL/STANDARDSETTING/CDDH/REFORMECHR/DH-SYSC-II/DH-SYSC-II(2017)002_Context%20of%20the%20work%20(2).pdf
http://www.coe.int/t/DGHL/STANDARDSETTING/CDDH/REFORMECHR/DH-SYSC-II/DH-SYSC-II(2017)001_Draft%20outline.pdf
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Item 3: Work on the place of the European Convention of Human Rights in the
European and international legal order

- Context of the work of the DH-SY SC-II on the future Report of the DH-SYSC-I1(2017)002
CDDH

- Draft outline of the future report of the CDDH on the place of the DH-SYSC-I1(2017)001
Convention in the European and international legal order

- Proceedings of the Seminar organised for the launching of the work of Proceedings of the Seminar
the DH-SYSC-II, co-organized by PluriCourts and the Council of
Europe

- Program of the Seminar organised for the launching of the work of the Program of the Seminar

DH-SYSC-II, co-organized by PluriCourts and the Council of Europe

- CDDH report on the longer-term future of the system of the European ~CDDH(2015)R84 Addendum I
Convention on Human Rights

- Comment from the Court on the report of the CDDH on the longer-term #5281071
future of the Convention system

Item 4: Organisation of future work

Item S: Adoption of the conclusions and the meeting report


http://www.coe.int/t/DGHL/STANDARDSETTING/CDDH/REFORMECHR/DH-SYSC-II/DH-SYSC-II(2017)002_Context%20of%20the%20work%20(2).pdf
http://www.coe.int/t/DGHL/STANDARDSETTING/CDDH/REFORMECHR/DH-SYSC-II/DH-SYSC-II(2017)001_Draft%20outline.pdf
http://www.coe.int/t/DGHL/STANDARDSETTING/CDDH/REFORMECHR/DH-SYSC-II/Draft%20programme_%20Seminar%20SYSC-II%2029-30%20March%202017.pdf
http://www.coe.int/t/dghl/standardsetting/cddh/reformechr/CDDH(2015)R84_Addendum%20I_EN-Final.pdf
http://www.coe.int/t/dghl/standardsetting/cddh/reformechr/DH-SYSC/5281071-v2-Court%20comment%20on%20CDDH%20report%20on%20longer-term%20future%20of%20Convention%20system.pdf
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Appendix 11

Outline of the future report of the CDDH on the place of the Convention in the

DR W R

European and international legal order

Table of contents

Executive summary

Introduction

Background

Mandate

Methodology of the report
Purpose of the report

Outline of the report

Challenge of the interaction between the Convention and other branches of

international law, including international customary law

Methodology of interpretation by the European Court of Human Rights and its

approach to international law
a) Observations
b) Analysis of the challenges
c) Possible responses
State responsibility and extraterritorial application of the Convention
a) Observations
1. State responsibility in international law
ii. Notion of jurisdiction in the sense of Article 1 of the Convention and the notions of
territorial control and effective control
iil. Case-law of the European Court of Human Rights
b) Analysis of the challenges

c) Possible responses

Interaction between the resolutions of the Security Council and the European
Convention on Human Rights

a) Observations

i The primacy of the Charter of the United Nations

ii. Case-law of the European Court of Human Rights
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II.

I11.

b) Analysis of the challenges

c) Possible responses

Interaction between international humanitarian law and the FEuropean

Convention on Human Rights
a) Observations

1. Relevant case-law of the European Court of Human Rights
b) Analysis of the challenges

c) Possible responses

Conclusions and propositions

Challenge of the interaction between the Convention and other international

human rights instruments to which the Council of Europe member States are

parties

Observations
a) Analysis of case-law of the European Court of Human Rights and decisions by United Nations
Committees
i Diverging interpretations on admissibility: Issue exemplified by Maria Cruz Achabal
Puertas v. Spain (HRC communication No. 1945/2010, CCPR/C/107/D/1945/2010)

ii. Diverging interpretations in substance
Analysis of the challenges
Possible responses

Conclusions and propositions

Challenge of the interaction between the Convention and the legal order of the

EU and other regional organisations

Interaction between the Convention and the EU legal order
a) Observations
i Method of interpretation
a. Court of Justice of the European Union
e Article 6 of the Treaty on European Union
e  Principle of equality of member States, principle of mutual recognition and principle of
mutual trust
o Article 52(3) of the Charter of Fundamental Rights of the European Union
o Article 53 of the Charter of Fundamental Rights of the European Union
b. European Court of Human Rights
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e  Principle of subsidiarity and margin of appreciation
o Article 53 of the Convention
ii. Relevant case-law
a. Court of Justice of the European Union
b. European Court of Human Rights
iil. Opinion 2/13 and the consequences of the delay in the European Union’s accession to the
Convention
b) Analysis of the challenges

c) Possible responses

2. Interaction between the Convention and the Court of Justice of the Eurasian

Economic Union

a) Observations

1. Interpretation method of the Court of the Eurasian Economic Union
b) Analysis of the challenges

c) Possible responses

3. Conclusions and propositions

Conclusion

Appendix: List of reference documents
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Appendix IV

Provisional planning of the work of the DH-SYSC-II

1° meeting: 30-31 March 2017

Brainstorming Seminar on the place of the Convention in the European and
international legal order, co-organised by the PluriCourts academic network
Beginning of the work of the Drafting Group

2" meeting: 20-22 September 2017

Nomination of Rapporteurs and Contributors
Discussion on Theme 1, subthemes ii) and iii)

The Contributors for Theme 1 covering subthemes ii) and iii) send their contributions to the Co-
rapporteurs: 30 November 2017

The Co-rapporteurs send the draft chapter of Theme 1 covering subthemes ii) and iii) to the
Secretariat: 8 January 2018

The Secretariat circulates the draft chapter of Theme 1 covering subthemes ii) and iii) to the experts
for written comments: 31 January 2018

Deadline for written comments on the draft chapter of Theme 1 covering subthemes ii) and iii) from
the experts to the Secretariat: 28 February 2018

The Secretariat translates and compiles the written comments and sends them to the Co-rapporteurs for
them to prepare a revised draft chapter of Theme 1 covering subthemes ii) and iii): 15 March 2018

After receiving the revised draft chapter of Theme 1 covering subthemes ii) and iii) from the Co-
Rapporteurs, the Secretariat circulates the compilation of written comments from the experts and the
revised draft chapter of Theme 1 covering subthemes ii) and iii) to the experts:_end of March 2018

3" meeting: 3-5 April 2018

Discussion on draft chapter on Theme 1, subthemes ii) and iii)
Discussion on Theme 1, subthemes 1) and iv)

The Contributors for Theme 1 covering subthemes i) and iv) send their contributions to the Co-
rapporteurs: 1 June 2018

The Co-rapporteurs send the draft chapter of Theme 1 covering subthemes i) and iv) to the
Secretariat: 29 June 2018

The Secretariat circulates the draft chapter of Theme 1 covering subthemes i) and iv) to the experts
for written comments: 20 July 2018

Deadline for written comments on the draft chapter of Theme 1 covering subthemes i) and iv) from
the experts to the Secretariat:_17 August 2018

The Secretariat translates and compiles the written comments and sends them to the Co-rapporteurs for
them to prepare a revised draft chapter of Theme 1 covering subthemes i) and iv): 31 August 2018



17 DH-SYSC-TI(2017)R2

After receiving the revised draft chapter of Theme 1 covering subthemes i) and iv) from the Co-
Rapporteurs, the Secretariat circulates the compilation of written comments from the experts and the
revised draft chapter of Theme 1 covering subthemes i) and iv) to the experts:_14 September 2018

4™ meeting: 25-28 September 2018

Adoption of draft chapter on Theme 1
Discussion on Theme 2
Discussion on Theme 3

The Secretariat compiles the adopted draft chapter of Theme 1 into an interim report to be presented to
the DH-SYSC and the CDDH at the end of the biennium:_October 2018

The Rapporteurs send the draft chapters of Theme 2 and Theme 3 to the Secretariat: end of November
2018

The Secretariat circulates the draft chapters of Theme 2 and Theme 3 to the experts for written
comments:_ mid-December 2018

Deadline for written comments on the draft chapters of Theme 2 and Theme 3 from the experts to the
Secretariat: mid-January 2019

The Secretariat translates and compiles the written comments from the experts and sends them to the
Rapporteurs for them to prepare revised draft chapters of Theme 2 and Theme 3: end of January 2019

After receiving the revised draft chapters of Theme 2 and Theme 3 from the Rapporteurs, the
Secretariat circulates the compilation of written comments from the experts and the revised draft
chapters of Theme 2 and Theme 3 to the experts:_end of February 2019

5t meeting: March 2019

Adoption of draft chapters on Theme 2 and Theme 3

The Chair, in coordination with the Rapporteurs and the Secretariat, compiles the chapters into one
coherent draft Report with an introduction and a conclusion.

The Secretariat circulates the draft Report to the experts: end of May 2019

Deadline for written comments on the draft Report from the experts to the Secretariat: end of June 2019

The Secretariat translates and compiles the written comments from the experts, and circulates it to the
experts together with the revised draft Report: end of July 2019

6™ meeting: September 2019

Discussion on the revised draft Report
Adoption of the revised draft Report

Transmission of the Report to DH-SYSC: Autumn 2019



