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FIRST COMPLIANCE REPORT

I. INTRODUCTION

1. MONEY VAL adopted the mutual evaluation report of San Marino under the third round of
evaluation at its 26" Plenary meeting (31 March — 4 April 2008).

2. Following the adoption of the report, and in accordance with rules 41 and 45(1) of
MONEYVAL'’s Rules of Procedures, the authorities of San Marino were required under Step 1
of the Compliance Enhancing Procedures to provide a report on measures that it has or is taking
to address the deficiencies underlying the recommendations which were rated Non-Compliant
(NC) or Partially Compliant (PC).

3. San Marino was rated NC on 19 Recommendations and PC on 22 Recommendations, including
on several core recommendations, as indicated in the table below:

R.S

R.6
R.7

R.10

R.12
R.13
R.16
R.19
R.21
R.22
R.24

R.25
R.26
R.34
SR.IV
SR.VI

SR.VII
SR.VIII
SR.IX

Non Compliant

Customer due diligence

Politically exposed persons
Correspondent banking

Record keeping

DNFBP (R.5, 6, 8-11)

Suspicious transaction reporting
DNFBP (R.13-15 & 21)

Other forms of reporting

Special attention for higher risk countries
Foreign branches & subsidiaries
DNFBP (regulation, supervision and
monitoring)

Guidelines & Feedback

The FIU

Legal arrangements — beneficial owners
Suspicious transaction reporting

AML requirements for money/value
transfer services

Wire transfer rules

Non-profit organisations

Cross Border Declaration & Disclosure

R.2

R.3
R.4

R.8

R.11
R.14
R.15
R.17
R.18
R.27
R.30

R.31
R. 32
R.33
R.35
R. 36

R. 39
R. 40
SR.I

SR.II
SR.III

SR.V

Partially compliant

Criminalisation of ML (mental
element and corporate liability)
Confiscation and provisional measures
Secrecy laws consistent with the
Recommendations

New technologies & non face-to-face
business

Unusual transactions

Protection & no tipping-off

Internal controls, compliance & audit
Sanctions

Shell banks

Law enforcement authorities
Resources, integrity and training

National co-operation

Statistics

Legal persons — beneficial owners
Conventions

Mutual legal assistance (MLA)

Extradition

Other forms of co-operation
Implementation of United Nations
instruments

Criminalisation of terrorist financing
Freezing and confiscating terrorist
assets

International co-operation

4. San Marino submitted its first compliance report its MONEYVAL’s 27" Plenary meeting ( 7-11
July 2008), and the Plenary, when examining the report, requested San Marino to provide
additional specific information and clarifications concerning:
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the powers and functions of the future Financial Intelligence Agency (FIA);

the measures to safeguard the autonomy of the Financial Intelligence Agency from the Central
Bank;

the relationship of the future Financial Intelligence Agency with the Central Bank and
arrangements in place to ensure the full independence of the Financial Intelligence Agency;
the staffing situation of the Anti-Money Laundering Service (hereinafter AML Service) and
the Financial Intelligence Agency;

the steps taken to modify the procedure of communication of suspicious transaction reports
(STRs) by reporting entities and further details on the breakdown of STRs per reporting entity
as well as details of on-site and off-site inspections, and any follow up taken to apply
sanctions;

the procedure of nomination of head and vice-head of the FIA and the role of the Central Bank
in this procedure;

any concrete measures taken to improve implementation of Recommendation 19, SR. VIII and
SR. IX;

co-operation with foreign financial intelligence units: clarifications as to obstacles to
communication of information and regarding the procedure within the Financial Intelligence
Agency to conclude protocols of agreement.

The objective of this paper is to summarise the measures taken by San Marino since the
adoption of the report, including the additional information on the issues raised by the Plenary
and to determine whether sufficient progress has been made. It assesses the measures taken by
the San Marino authorities to address the deficiencies noted above. The written responses of the
San Marino authorities are enclosed in the Annex to this paper.

II. SUMMARY OF THE PROGRESS MADE BY SAN MARINO

From the outset it should be pointed out that since the adoption of the evaluation report, in a
very short period, the Great and General Council (Parliament) of San Marino adopted the Act
no. 92 of 17 June 2008 regarding provisions on preventing and combating money laundering
and terrorist financing. This act modifies extensively the current institutional and legal
AML/CFT framework.

The act was published on 23 June 2008 and will enter into force 3 months after its publication,
that is on 23 September 2008.

Furthermore, the Central Bank issued on 12 June 2008 the Instruction no. 2008/01 on the fight
against money laundering and financing of terrorism which introduces several operational rules
for credit and financial institutions. The instruction came into force on 30 June 2008. Its status,
according to the Methodology, is ‘other enforceable means’.

1. Legal system and related institutional measures

Laws and regulations

9.

R. 2, SR.IL, R. 3 — The Act no. 92/2008 will introduce, upon entry into force, several changes to
the current legal framework which will address several identified deficiencies:

- it sets out sets out an administrative joint liability of the person and legal entity (article 70);
- increases the imprisonment penalty for money laundering (ML) by two degrees (from 6 months- 3
years as originally prescribed to 4-10 years) (article 77(2));
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Amends article 337bis of the Criminal Code on Associations for the purpose of terrorism or
overthrowing the constitutional order and introduces article 337ter on Financing of terrorism (FT);
modifies the provisions of the Criminal Code regarding the confiscation regime to make it
mandatory for several selected criminal offences and to extend value based confiscation to other
offences (sale of stolen property, usury, insider trading, associations for the purpose of terrorism
or subversion of the constitutional order, financing of terrorism, embezzlement by public officials,
bribery, corruption acceptance of an undue advantage for an act already performed;
embezzlement, extortion, corruption and instigation to corruption of officials from foreign
counties and international organisations) (article 76(4));

grants the new financial intelligence agency the power to freeze assets, funds or other economic
resources whenever there are reasonable grounds to believe that these assets, funds or economic
resources are derived from ML or TF or may be used to commit such offences (article 5(d));
introduces provisions enabling to void contractual actions when the person involved know or
should have known that it related to object assets, funds or resources constituting directly or
indirectly the price, product or profit of an offence.

SR.III — The new AML/CFT act sets out new procedures to cover the implementation of SR.III
(articles 46-50). It provides that the Congress of State, upon proposal by the Secretary of State
for Foreign Affairs and the Secretary of State for Finance and Budget, shall adopt without delay
a decision outlining restrictive measures in accordance with the UNSC resolutions and any
additional measures, as well as any derogations or limitations for reasons of public order or
interest. The Committee for Credit and Savings is the designating authority. The act includes
provisions regarding the listing, de-listing and unfreezing procedures, the access to frozen
funds, remedies and criminal and administrative sanctions. These measures clarify the existing
framework, however their implementation remains subject to the adoption by the Congress of
State of the relevant decision following the entry into force of the act and subsequent measures.

Authorities

11.

12.

13.

R. 26 — San Marino is so far the only MONEYVAL member which was rated NC for
Recommendation 26 (FIU). New measures in place as of 30 June 2008 include a revised
procedure for the notification of suspicious transactions (article 7 of Instruction 2008-1) which
now requires that the AML Service shall receive notifications by post directly, as opposed to the
previous situation when such notifications were sent to the Secretariat of the Central Bank
which was forwarding a copy to the AML Service. Also, a reporting form (annex A of the
Instruction) has been introduced for credit and financial institutions. The revised organigramme
of the Central Bank (16 June 2008) modifies the position of the AML Service, which is no
longer under the Supervision Department but linked to the Supervision Committee (which is
composed of the Head of Supervision Department, Head of AML Service and the Director
General).

The new AML/CFT act will modify the current institutional framework. It provides for the
establishment of the Financial Intelligence Agency at the Central Bank and includes several
provisions covering budgetary aspects, the nomination procedures for its head, the functions and
powers, access to information, official secrecy, reporting, national and international co-
operation, etc. Within one month from the publication of the act (that is by July 2008), the
Congress of State is required to regulate through delegate decree the selection requirements for
the Director and Vice-Director of the Agency, their functions, the legal status and pay of the
personnel, and the organisational, functional and financial structure of the Agency.

Upon entry into force of the AML/CFT act, the functions and powers assigned to the Agency
are carried out by the Central Bank until the Congress of State is informed officially that the
Agency is operational and a number of transitional measures are foreseen regarding the transfer
of functions on the financial analysis activity from the Central Bank to the Financial
Intelligence Agency.
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Additional information requested by the Plenary concerning the functions and powers of the
FIA4: the new Agency has more functions than the previous FIU (receiving, analysing and
disseminating disclosures of STRs; AML/CFT supervision; issuing AML/CFT instructions;
participation in national and international bodies on AML/CFT; promoting and participating in
professional training of police personnel). The Plenary questioned the capacity of the Agency to
carry out efficiently all these new functions (analysis, supervision, investigation), particularly
considering the previous conclusions on the staffing situation, the level of analysis of STRs
carried out currently and the effectiveness of the AML Service. Until the staffing of the Agency
will be completed, the Agency will use the personnel and officials of the Central Bank. It was
stressed that these issues should be monitored with attention.

Additional information requested by the Plenary concerning the operational independence and
autonomy of the Financial Intelligence Agency and protection of information. This criterion was
one of the major concerns when adopting the report. The issue was raised again to clarify the
arrangements which will be put in place to guarantee the full independence of the Agency from
the Central Bank, both upon establishment of the Agency and during the transitional period. In
particular, concerns were raised and further clarifications were asked regarding future
arrangements to prevent any undue influence of staff of the Agency from the Central Bank
which may arise from the legal status and pay of Agency personnel if it were to depend on the
Central Bank (Governing Body), the rules to appoint the Director and Vice Director and the
involvement of the Central Bank in this process, how to secure the budgetary autonomy of the
Agency, and to protect information held by the Agency (through separation of premises,
database and IT system, etc). These issues have only been partly addressed at the level of
primary legislation and will have to be further detailed through secondary legislation in the
forthcoming period. Moreover the conflict of interest is an issue of continuing concern.

Additional information requested by the Plenary on inspections and sanctions applied and on the
breakdown of STRs received by the Central Bank. Statistics provided by San Marino on
suspicious and unusual transaction reports received from reporting entities did not include
information on the breakdown of STRs per type of reporting entity. As regards details on
inspections and sanctions, the Plenary was referred to a report of the Central Bank which will be
issued in the next weeks.

Additional information requested by the Plenary on exchange of information and cooperation
with foreign FIUs - There remained concerns regarding whether the AML Service (and
thereafter the Agency) would be in a position to obtain and provide to foreign FIUs certain
types of information (eg. bank and financial institutions shareholders). The authorities replied
that nothing prohibited divulging such information however no concrete examples enabled to
substantiate that statement. This issue should be addressed. Also, additional information on the
conditions of confidentiality of information guaranteed by the Agency would be required.

R. 27 — The deficiencies identified do not appear to have been addressed in practice. The new
act contains an explicit provision requiring police to conduct, also of their own initiative, ML
and TF investigations and provides that the Agency may rely on police personnel in its
functions.

SR.IX —With the adoption of the new AML/CFT act, the Great and General Council entrusted
the Government to regulate by delegated decree “the controls on the transport of cash and
analogous instruments across transnational borders” (Article 90). The act does not specify any
timescale. It is acknowledged that this measure demonstrates a clear commitment to address
cross-border transportation of currency and other instruments. However it remains to be seen
whether this measure will enable San Marino to address all requirements of Special
Recommendation X and to follow up on progress on this issue.
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2. Preventive measures — Financial institutions

20.

21.

22.

23.

24.

Instruction 2008/01 of the Central Bank for credit and financial institutions, which is in force,
provides for several definitions and minimum requirements of information and documentation
to be requested from physical and legal persons, public administration, existing clients upon
entering into a continuous relationship or on performance of occasional transactions. It also sets
out registration of data, information and documents for at least 5 years. These requirements are
set out in other enforceable means. However, specific requirements covering preventive
measures have been introduced in the new AML/CFT act. They will be applicable as of 23
September 2008 and will be further complemented by the required instructions to be issued by
the Agency later on.

R. 4, R. 5 to 8 — The new AML/CFT act contains provisions to limit the ceiling of bearer
passbooks to 15.000 Euros and as from 1 January 2012, banks will no longer issue new bearer
passbooks. CDD measures cover only identification and verification of customers’ identity and
identification of the beneficial owner of bearer passbooks. Financial entities are prohibited from
maintaining anonymous accounts or accounts in fictitious names with the exception of
provisions set out regarding bearer passbooks (article 30). The new act also extends the list of
activities and persons to be subject to AML/CFT requirements (article 18). The new legislation
sets out for new CDD requirements, identification and verification of the identity of the
customer and beneficial owner, a risk based approach, simplified and enhanced CDD,
enforceable measures regarding PEPs, provisions on correspondent banking, non face to face
businesses(Chapter II). The regulation of the Central Bank no. 2007/17 also sets out that it is not
possible to enter into contractual relationship through use of long-distance communication
technologies. The Agency is required to issue several specific instructions within 6 months from
the moment it is declared operational on the application of CDD measures and the risk based
approach (article 95).

R. 10 & SR.VII — The deficiencies appear to be addressed by the provisions set out in the new
AML/CFT act (articles 21, 34, 33) however the Agency is required to issue specific instructions
on these aspects within 6 months from the moment it is declared operational (article 95).

R. 11 & R. 21 — The new AML/CFT act introduces some measures to address the deficiencies
identified however it remains unclear whether financial institutions will be required to set forth
in writing their findings from the examination of the background and purpose of all complex,
unusual large transactions, or unusual patterns of transactions that have no apparent or visible
economic or lawful purpose and to keep such findings for at least 5 years. The Central Bank
also informed the Plenary that it had recently adopted an instruction on enhanced procedures for
CDD in relation to customers resident or located in particular jurisdictions subject to close
monitoring by the FATF, however the Plenary was not in a position to consider it in the absence
of a text.

R. 13 and SR.IV, R. 14, R. 19, R. 25 — Instruction no. 2008-01 of the Central Bank provides
that credit and financial institutions should check the lists communicated periodically by the
Central Bank and where relevant notify promptly the Central Bank. It also provides for a
standard notification form. The new AML/CFT act sets out reporting requirements which will
be further covered by instructions to be issued by the Agency (articles 36 & 95). Provisions
protecting reporting entities and tipping off are introduced in articles 39, 40 and 56. The report
does not contain detailed information regarding Recommendation 19. Instruction no. 2008-01
sets out a basis enabling the AML Service of the Central Bank to inform the reporting entities
when they disseminate the report to the judicial authorities. Whether this could amount to
constitute adequate and appropriate feedback remains to be seen.
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R. 15 & 22, R. 18, R. 17, SR. VI — Several provisions are introduced by the new AML/CFT act
and designated persons and entities are required to adopt policies and procedures in line with the
obligations set out in the act and the instructions issued by the Agency and develop and organise
adequate internal controls. There appeared to be no action taken in relation to the deficiency
noted regarding the absence of requirements to put in place screening procedures to ensure high
standards when hiring employees. The new AML/CFT act also addresses concerns in relation to
R. 22 and R. 18. There is no updated information on the application of sanctions. The new
AML/CFT act sets out several criminal and administrative sanctions available to deal with
natural persons covered by the FATF recommendations however their effectiveness will only be
ascertained when they will be in force and applied. There are no sanctions for legal persons with
the exception of the joint liability provision which was referred to above. It remains to be seen
whether the new provisions will address fully the requirements of SR.VI.

3. Preventive measures — designated non financial businesses and professions

26.

R. 12, R. 16, R. 24, R. 25 — The mutual evaluation report had grave concerns that although
DNFBPs were covered by the scope of the AML act, in practice nothing had been done to
implement the provisions as the Central Bank had not adopted the relevant implementing
legislation. From the report received, it appears that the situation has not changed in practice
and that existing obligations are still not applied. Consequently DNFBPs continue not be
obliged to comply with AML/CFT requirements. The authorities focused in their report on the
new provisions which are set out in the AML/CFT act and cover identified deficiencies,
however, considering the timeframe for entry into force of the act, its full application, issuance
of subsequent instructions and implementation, subsequent supervision, it appears that the
period in which DNFBPs will not comply with AML/CFT requirements will most likely be
extended to several months or year(s).

4. Legal persons and arrangements and non profit organisations

27.

28.

R. 33 & 34 — Most of the information provided in the report was already part of the description
in the mutual evaluation report. New measures taken, which are not yet in force, do not appear
to cover fully the identified deficiencies.

SR. VIII — The report indicated that the authorities are reviewing the non-profit sector in order
to prepare draft legislation, however no details were provided.

5. National and international co-operation

29.

30.

31.

R. 31 — No mechanisms are yet in place. The new AML/CFT act provides that the Agency will
be responsible for proposing any measures aimed at improving the effectiveness of the
AML/CFT regime to the Congress of State (articles 10 & 95) and a mechanism covering co-
operation at national level is foreseen (article 85).

R. 35 & SR.I - San Marino has not yet ratified the Palermo Convention and additional
protocols. The newly enacted legislation, though not yet in force, will address some of the
concerns raised.

R. 36 & 39 — The report provides some data and statistics. As regards concerns for the
efficiency of the process for execution of mutual legal assistance requests and possible delays,
the authorities reported that rogatory letters are examined and accepted on average 12 days after
being received by the San Marino Court. The new AML/CFT act sets out the application of the
extradition provisions of the International Convention for the repression of terrorism for cases
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of extradition for terrorist offences and the conditions to authorise the transfer abroad of a
person in preventive detention or sentenced in TF cases.

R. 40 & SR V — there are no changes to the current situation in force. The provisions of the new
AML/CFT will modify the framework for international co-operation and the roles of the various
institutions, however it is not fully ascertained that these changes, when they will be in force,
will address all deficiencies raised.

6. Other issues — Resources and statistics

33.

34.

R. 30 — As regards resources, 1 additional staff member was recruited in the AML Service since
January 2008. Five additional staff were recruited by the Central Bank (Supervision
Department) and in February 2008, the Committee for Credit and Savings approved a plan
which foresees the recruitment of further 16 staff, 8 of which have already been recruited. It is
expected that these recruitments will reinforce the capacity of these structures. The situation
regarding the experience and expertise of law enforcement authorities and training remains
unchanged. The new AML/CFT act refers to training of police personnel.

R. 32 — The authorities have provided certain statistics on seizures, confiscations, ML cases,
seizures and confiscation orders executed based on rogatory letters. They reported that no
requests for extradition have been received from foreign judicial authorities nor sent. No
information was provided on international police cooperation and exchange of information
between supervisory authorities.

III. CONCLUSION AND NEXT STEPS

35.

36.

37.

38.

As mentioned earlier, San Marino has taken very promptly legislative action aimed at
remedying several deficiencies identified in the mutual evaluation report. Most of the
information provided to report on progress made refers to the newly adopted AML/CFT act.
Considering the time of receipt of the new legislation and the scope of modification, it has not
been possible to fully assess the detail of all measures covered by the new legislation.

In any case, at the time of examination of this report, the new AML/CFT act had not entered
into force. This legislation will require a significant number of additional implementing
delegated decrees, which are provided for in Title VIII on transitory and final provisions of the
act. The transitional period will end when the newly appointed director of the Agency will
inform the Congress of State of the beginning of operations of the Agency. Until then all
functions and powers assigned to the Agency will be carried out by the Central Bank.
Furthermore, once operational, the Agency is required by law to issue within 6 months several
specific instructions. At this stage, this transitional process raises a number of unanswered
questions and concerns on how this will be achieved.

The limited information provided as regards progress in implementing the AML/CFT measures
which are in force does not make it possible to assess their effectiveness. However, considering
the large scope of changes introduced by the new legislation, it is evident that the authorities’
efforts have focused on the elaboration of the new AML/CFT legislation and it is very likely
that this will also be the focus of their work in the period to come.

The report submitted indicated that the authorities are envisaging measures to address the
deficiencies identified in relation to Recommendations 19, SR. VIII and SR. IX. The requests
for clarification in relation to several of the above-mentioned recommendations did not produce
any further additional information on concrete actions taken by specific bodies or institutions in
this respect. The Parliament delegated the Government to regulate through a decree the
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requirements under SR. IX. Therefore it appears that work to address the deficiencies identified
in these recommendations is very much in its early stages.

Considering the above-mentioned aspects, and the significant number of additional
implementing regulations which are to be adopted in the forthcoming period, it appears
premature to lift the current procedures before ascertaining how that progress will be in line
with what has been recommended in the mutual evaluation report. It would be reasonable that
San Marino remains in the compliance enhancing procedure and reports back to the next
Plenary on additional progress that has been made, not only in relation to the subsequent
secondary legislation issued in relation to Act no. 92 but also on the implementation of current
AML/CFT measures in force and on the effectiveness of the current AML/CFT system.

10
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MONEYVAL(2008)17

ANNEX 1
PROSECUTIONS
SEIZURES
(Executed from 1st April 2007 to 18 June 2008)
Offence Year Value (Euro) Comment
Insider trading 2007 758.024,77
Usury 2007 250.000,00
Falsehood in deeds 2007 67.827,24
2008 116.000,00
Counterfeiting of credit 2007 146447
cards 2008 5.600,00
Theft 2007 2.020,00
2008 38.348,00
Robbery 2008 20.000,00
Misappropriation 2007 427.300,00
112.500,00
Arms 2007 720.50,00
2008 2.150,00
Sexual exploitation 2007 65.000,00
Money Laundering 2007 1.919.747,90
2008 672.941,20
Possession of Narcotic 2007 2.250,00
drugs 2008 10.320,00
Other serious offences 2007 4.717.771,26 | Swindling, fraud in the execution of contracts,
(fraud cases are included) | 2008 3.158.496,54 | unauthorised games, illegal trade, counterfeiting of

marks of intellectual works and trademarks, etc.

TOTAL AMOUNT 12.348.531,38
CONFISCATION
(executed from 1st April 2007 to 18 June 2008)
Offence Year Value (Euro) Comment
Offences in commercial 2007
matters 2008 11.803,50

MONEY LAUNDERING OFFENCES

Predicate offence Year Number of detected | Seizure Value Mutual legal assistance
cases (Euro)
Misappropriation — Insider | 2007 1 1.919.747,90 1
trading
Money Laundering 2008 1 672.941,20 1
Sexual exploitation 2008 1 1
Total amount 2.592.689,10




ANNEX 2
ROGATORY LETTTERS

SEIZURES
( executed from 1st March 2007 to 16 June 2008)
Offences Year (Euro)
Fraudulent Bankruptcy 2007 194.220,00
Fraud 2007 640,43
2008 10.293,39
Fraud to the detriment of 2008 2.746.593,80
the State, association to
commit offences
Money Laundering ** 2007 54.795,59
Total amount 3.006.543,21

** Predicate offences: drug trafficking

The Letters Rogatory are examined and admitted by the Judge in charge, on average, within 12
days from receipt at the Court.

CONFISCATIONS
(executed from 1st March 2007 to 16 June 2008)

Offences Year Valore (Euro)
Other serious offences 2007 707.304,76
(fraud cases are included) 2008 | 2.141.375,54
Total amount 2.848.680,30

- 82 -



ANNEX 3

SUSPICIOUS TRANSACTION REPORTS
(executed from 2003 to 30 May 2008)

2003 2004 2005 2006 2007 2008*
STRs and UTRs received 19 20 20 17 44 47
of which STRs 14 15 14 9 21 34
STRs sent to the Court 2 2 1 1 3 2
STRs closed by the Supervision Committee 12 13 10 4 5 8
STRs under analysis of the AML Service 0 0 3 4 13 37

* as of 30 May 2008

- 83 -
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