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SUMMARY

With respect to the procedure provided by Article 22 of the 1961 Charter — examination of
non-accepted provisions — the Committee of Ministers decided in December 2002 that
"states having ratified the Revised European Social Charter should report on the non-
accepted provisions every five years after the date of ratification" and had "invited the Euro-
pean Committee of Social Rights to arrange the practical presentation and examination of
reports with the states concerned".

Following this decision, five years after ratification of the Revised European Social Charter
(“the Charter”), and every five years thereafter, the European Committee of Social Rights
(“the Committee”) reviews the non-accepted provisions with the countries concerned, with a
view to securing a higher level of acceptance. As past experience had shown that States
Parties tended to overlook that selective acceptance of Charter provisions was meant to be
a temporary phenomenon, the aim of the procedure was to require them to review the situa-
tion after five years and encourage them to accept more provisions.

Austria ratified the 1961 Charter on 29 October 1969 and the Revised European Social
Charter on 20 May 2011. The Committee contacted the authorities in Austria in January
2016 with a view to applying, for the first time, the procedure provided by Article 22 of the
1961 Charter. It was agreed to hold a meeting between a delegation of the Committee and
representatives of various institutions of Austria in Vienna on 28 April 2016. As Austria has
accepted 76 of the 98 paragraphs of the Charter, the meeting covered the remaining 22 par-
agraphs:

Article 281 — Right to reasonable daily and weekly working hours;

Article 484 — Reasonable notice of termination of employment;

Article 684 — Collective action;

Article 786 — Inclusion of time spent on vocational training in the normal working time;
Article 882 — lllegality of dismissal during maternity leave;

Article 1582 — Employment of persons with disabilities;

Article 1883 — Liberalising regulations;

Article 1984 — Equality regarding employment, right to organise and accommodation;
Article 1988 — Guarantees concerning deportation;

Article 19810 — Equal treatment for the self-employed;

Article 19811 — Teaching language of the host state;

Article 21 — The right to information and consultation;

Article 22 — The right to take part in the determination and improvement of the work-
ing conditions and working environment;

Article 23 — The right of elderly persons to social protection;

Article 24 — The right to protection in cases of termination of employment;

Article 2682 — Moral harassment;

Article 2783 — lllegality of dismissal on the ground of family responsibilities;

Article 29 — The right to information and consultation in collective redundancy proce-
dures;

e Article 30 — The right to protection against poverty and social exclusion;

e Article 3181, 3182, 3183 — The right to housing.

The Committee proceeded to the examination of the situation on the basis of the information
provided by the Government during the meeting and in writing (information submitted on 22
April 2016).
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The Committee considered that there were no major obstacles in law and in practice to Aus-
tria’s acceptance of several additional provisions of the Charter, including provisions such as
Articles 684, 786, 19811, 2682 and 29.

Acceptance of provisions such as Article 1984, 21, 22, 23, 2783, 30, 3181 and 3182 might
also be considered under certain circumstances. On the other hand, some legal obstacles
remain in respect of Article 281, 484, 1883, 1988, 19810, 24 and 3183.

As regards Articles 882 and 1582 where Austria has declared itself bound by the 1961 Char-
ter, the discussion showed that there was no legal necessity for Austria’s declaration. In re-
spect of Article 882 the situation in Austria appears to be in conformity also with the Revised
Charter version of the provision. For 1582 there may be an issue of nationality discrimination
for certain support measures, but this problem would concern both the 1961 Charter and the
Revised Charter.

An exchange of views also took place concerning the 1995 Additional Protocol to the Charter
providing for a system of collective complaints. The Council of Europe delegation met with
the Chief of Cabinet of the Minister of Labour, Social Affairs and Consumer Protection, Mr
Fabian Fusseis, who confirmed the Government’s willingness to consider the acceptance of
additional provisions, but also stressed that Austria has always taken and continues to take
a cautious approach to accepting further international obligations in this regard. In accord-
ance with this approach, the Austrian Government was not inclined to accept the collective
complaints procedure for the time being, but would carefully review the experiences of other
member states with the implementation of this procedure.

The Committee remains at the disposal of the authorities of Austria and encourages them to
take the necessary steps towards acceptance of the collective complaints procedure.

The next examination of the provisions not yet accepted by Austria will take place in 2021.

The programme of the meeting appears in Appendix | and the list of participants in Appendix
Il. The situation of Austria with respect to the Charter appears in Appendix Ill.
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. EXAMINATION OF THE NON-ACCEPTED PROVISIONS

The meeting was chaired by Ms Anna Ritzberger-Moser, Director General, Labour Law and
Central Labour Inspectorate, Federal Ministry of Labour, Social Affairs and Consumer Protec-
tion and Ms Susanne Piffl-Pavelec, Head of Division, EU-Labour Law and International Social
Poliy, Federal Ministry of Labour, Social Affairs and Consumer Protection.

The authorities of Austria presented the situation in law and in practice relating to the non-
accepted provisions. Interventions were made by representatives of the Federal Ministry of
Labour, Social Affairs and Consumer Protection (Divisions of Labour Law and Central La-
bour Inspectorate; EU-Labour Law and International Social Policy; Labour Protection Law;
Contractual Labour Law; Collective Labour Law; EU Labour Market Laws, International Af-
fairs of Labour Market Laws; Department of Senior Citizens Affairs; Department of Social
Policy Issues); Federal Chancellery (Civil Service and Administrative Innovation; ); Federal
Ministry of the Interior (Law Department); (see detailed Programme in Appendix I).

Questions and relevant comments were also raised by representatives of the national Om-
budsman institution and of the Chambers of Labour (workers).

The Committee delegation consisted of the President of the Committee, Mr Giuseppe
Palmisano as well as Ms Birgitta Nystrom and Ms Karin Lukas. The Secretariat was repre-
sented by the Deputy Head of the Department of the European Social Charter, Mr Henrik
Kristensen, and Ms Diana Balanescu, Lawyer. They presented some aspects of the case-
law with regard to the non-accepted provisions and an opinion on the conformity of the situa-
tion in Austria with respect to these provisions. Detailed information on the case-law is avail-
able in the Digest of the Case-Law of the European Committee of Social Rights.

Article 281 — Reasonable working time
Situation in Austria

The authorities stated that ratifying this provision is currently not possible for the following
reasons:

¢ In some special cases, more than 16 hours of continuous daily working time are al-
lowed, particularly in hospitals and pharmacies. As a prerequisite, sufficient rest peri-
ods must be available. In this context, extra-long working hours are considered nec-
essary to maintain the healthcare system.

e The reference period for weekly maximum working time (including overtime) is in line
with case law requirements, but the collective agreement may define a reference pe-
riod of more than one year with regard to weekly regular working time (excluding
overtime) if this creates recreation periods of several weeks.

e The entire period of readiness for work at a place specified by the employer is con-
sidered working time. On the other hand, being on call at a place chosen by the
worker is considered a rest period unless the employee is actually called in for work.
This distinction is in line with rulings of the Court of Justice of the European Union.

The representative of the Chamber of Labour mentioned during the meeting that workers are
facing burn-out, stress and very short periods of rest.
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Opinion of the Committee

The Committee recalled that Article 281 guarantees workers the right to reasonable limits on
daily and weekly working hours, including overtime. The underlying aim is to protect worker’s
safety and health.

This right must be guaranteed through legislation, regulations, collective agreements or any
other binding means. In addition there must be an appropriate authority, such as a labour
inspection, to ensure that the limits are respected in practice.

The Charter does not expressly define what constitutes reasonable working hours, but on
the basis of the Committee’s case law normal working hours of 8 hours per day and 40
hours per week have always been regarded as compatible with the Charter. Extremely long
working hours of up to 16 hours or more within a period of 24 hours or up to 60 hours or
more in one week have been found by the Committee to be unreasonable and contrary to
the Charter, except in case of force majeure. These hours are inclusive of any overtime.

On the basis of the information at its disposal and following the discussions held during the
meeting, the Committee considers that the situation in Austria might raise problems of
conformity with Article 281, especially with regard to the 16 hours of continuous daily work-
ing time which are permitted, particularly in hospitals and pharmacies. The Committee en-
courages the authorities to take actions/measures to reduce step by step the daily working
time in order to be in line with the European Social Charter.

Article 484 — Reasonable notice of termination of employment

Situation in Austria

The authorities described the legal framework. Statutory provisions governing notice periods
and dates are laid down in the Austrian Salaried Employees Act (Angestelltengesetz, AngG)
with regard to white-collar workers, and in the Austrian General Civil Code (Allgemeines
Birgerliches Gesetzbuch, ABGB) and the Industrial Code (Gewerbeordnung, GewQ) with
regard to blue-collar workers. Collective agreements also contain provisions on notice peri-
ods and dates.

The notice periods defined in the General Civil Code and the Industrial Code are very short.

Section 1159 ABGB lays down that employment relationships where low-level work is car-
ried out and where remuneration is calculated by hours or days, units or individual pieces of
work can be terminated any time, becoming effective the following day. If the employment
relationship constitutes the worker's main occupation and has already lasted for three
months, or if remuneration is calculated by weeks, it may be terminated on the first working
day of a week, becoming effective at the end of the calendar week.

For specific employment relationships, Section 1159b AGBG specifies a notice period of at
least 14 days.

Section 77 GewO defines a notice period of 14 days for blue-collar workers which can be
shortened or waived entirely by agreement.

Section 13 of the Domestic Help and Domestic Employee Act (Hausgehilfen- und Hau-
sangestelltengesetz) defines a notice period of 14 days for low-level work which can be
shortened to one week by agreement.
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The Salaried Employees Act provides for longer notice periods. Pursuant to Section 20, a
notice period of at least six weeks is required by law. Notice periods cannot be replaced by
severance pay. If notice periods or dates are not observed, employees are entitled to com-
pensation for termination of employment (i.e. remuneration which the employee would have
received if the specified notice period and date had been observed).

Temporary employment relationships cannot be terminated. They may be terminated prema-
turely only upon mutual agreement between the employer and the employee or for good
cause.

During the trial period, which must not exceed one month, the employment relationship may
be terminated by both parties any time without observing any notice periods and dates and
without any particular reason. The trial period cannot be renewed.

Opinion of the Committee

The Committee reminded that this paragraph forms part of the Article on remuneration, as
the main purpose of giving a reasonable notice is to allow the person concerned a certain
time to look for other work before his or her current employment ends, i.e. while he or she is
still receiving wages.

The concept of “reasonable” notice has not been defined in abstracto nor ruled on the
function of the period of notice or the compensation in lieu thereof. The Committee assesses
the situations on a case by case basis.! The major criterion for the assessment of
reasonableness is length of service.? It has concluded, for example, that the following
periods of notice and/or compensation in lieu thereof were not in conformity to the Charter:

— five days’ notice after less than three months of service;®

— one week’s notice after less than six months of service;*

— two weeks’ notice after more than six months of service;®

— less than one month’s notice after one year of service;®

— eight weeks’ notice after at least ten years of service;’

— twelve weeks’ notice for workers dismissed for long-term working incapacity
who have five or more years of service.®

It was stated by the authorities that Section 1159b AGBG specifies a notice period of at
“least” 14 days. Longer periods may be agreed in labour contracts.

The Committee notes that in Austria, in the case of blue collar workers the notice period is of
14 days which can even be shortened or waived entirely by agreement (Section 77 GewO).
Some collective agreements refer to length of service. Collective agreements are binding
and the individual labour contracts cannot derogate from the collective agreements.

Article 484 does not apply solely to dismissals, but to all cases of termination of employment,
such as termination due to bankruptcy, invalidity or death of the employer who is a natural
person.®

1 Conclusions XIII-3 (1995), Portugal
2 Conclusions 2007, Armenia

3 Conclusions 2007, Albania

4 Conclusions XIlI-3 (1995), Portugal
5 Conclusions XVI-2 (2003), Poland
6 Conclusions XIV-2 (1998), Spain

7 Conclusions 2010, Turkey

8 Conclusions 2010, Estonie

9 Conclusions XIV-2 (1998), Spain
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The right to reasonable notice of termination of employment applies to all categories of
workers independently of their status, including those in non—standard such as fixed-term,°
temporary, part-time,** intermittent, seasonal or complementary'? employment. It applies to
civil servants and contractual staff in the civil service,®® to manual workers!* and in all
sectors of activity.’® It also applies during the probationary period!® and upon early
termination of fixed-term contracts.” Domestic law must be broad enough to ensure that no
workers are left unprotected.

Temporary employment relationships may be terminated prematurely only upon mutual
agreement between the employer and the employee or for good cause. The authorities ex-
plained that by “good cause” may be understood the situation when the labour contract is
terminated by the employee as the remuneration has not been paid or by the employer if the
behaviour of the employee at work is not acceptable.

For example, within the construction sector, it is possible to terminate an employment con-
tract in one day.

On the basis of the information at its disposal and following the discussions held during the
meeting, the Committee considers that the situation in Austria might raise problems of
conformity with Article 484, especially with regard to the notice period applicable for blue-
collar workers and for unskilled workers.

Article 684 — Collective action
Situation in Austria

The authorities emphasised that, in Austria, the dialogue between the social partners is gen-
erally conducive to a climate of communication. It helps to avoid and/or settle conflicts be-
tween employees and employers. This is the reason why going on strike is not very common
in Austria and why there is no legislation in Austria governing industrial disputes.

The Austrian Constitution does not contain any provisions on the right to go on strike, nor
does it contain a negative evaluation of strikes or restrictions upon them, let alone a ban on
strikes. Industrial action is not restricted in any way: there is no ban on strikes or on lock-
outs, and there is no limitation of strike action to the trade unions which are considered to be
the most representative in their industry. Participation in a strike is not limited to trade union
members.

Pursuant to Section9 of the Unemployment Insurance Act (Arbeitslosenversicher-
ungsgesetz, AIVG), working in an undertaking affected by a strike cannot be reasonably ex-
pected. Section 13 AIVG lays down that workers are not entitled to unemployment benefits if
their unemployment is the direct consequence of a strike or defensive lock-out. Hiring out
workers to undertakings affected by a strike or lock-out is prohibited in accordance with Sec-
tion 9 of the Temporary Agency Work Act (Arbeitskrafteliberlassungsgesetz, AUG). Pursuant

10 Conclusions XIV-2 (1998), Spain

11 Conclusions XVIII-2 (2007), Slovak Republic

12 Conclusions 2010, Bulgaria

13 Conclusions 2010, Georgia

14 Conclusions XVI-2 (2003), Greece

15 Conclusions | (1969), Italy

16 General Federation of employees of the national electric power corporation (GENOP-DEI) and Confederation
of Greek Civil Servants’ Trade Unions (ADEDY) v. Greece, Complaint No. 65/2011, Decision on the merits of 23
May 2012, 8826 and 28

17 Conclusions XIV-2 (1998), Spain
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to Section 10 of the Employment of Foreigners Act (Auslanderbeschéaftigungsgesetz,
AusIBG), such undertakings must not be granted employment permits either.

In the assessment of a strike situation, labour law provisions are primarily applied, but also
general civil law and criminal law provisions; however, hardly any courts-of-last-instance
rulings exist in this context. The legitimacy of the industrial action as a whole has to be as-
sessed separately from the action of an individual.

With respect to the industrial action as a whole (organisation), Austria takes the position that
- apart from a violation of the peace obligation under the collective agreement and a ban on
industrial under a works agreement- such action is only unlawful if it can be classified as
causing “unethical damage” pursuant to Section 1295 Para. 2 ABGB. A strike concerning
working conditions (in the broader sense), with no disproportionate relationship between the
goal of the strike and the damage caused, which addresses the employer and which is or-
ganised by a trade union, cannot be considered unethical.

At the level of individual employment relationships, a strike basically constitutes a failure to
perform work, which might be a reason for dismissal. However, the relevant grounds for
dismissal as defined by Section 82 lit. f of the Industrial Code (Gewerbeordnung, GewO)
1859 and by Section 27 no. 4 AngG, i.e. leaving work without permission and persistent neg-
ligence of obligations, require that workers are at fault (slight negligence as a minimum) for
not meeting their obligations. The right to strike is considered a fundamental right of demo-
cratic societies that cannot be withdrawn. Workers who are on strike are, as a rule, con-
vinced that they are exercising their rights, which usually does not constitute a reason for
dismissal. On top of that, in the event of sanctions, the employer is bound by the labour-law
principle of equal treatment.

Workers are not entitled to remuneration while they are on strike. If the strike is organised by
a trade union, the remuneration lost will usually be made up for by payments from a strike
fund.

The representative of the Chamber of Labour emphasised that the freedom to strike is al-
ready guaranteed in Austria by Article 11 on the freedom of assembly and association of the
European Convention of Human Rights and by Article 9 of the Austrian Constitution which
states that “the generally recognized rules of international law are regarded as integral parts
of Federal law”.

Opinion of the Committee

The Committee recalled that Article 684 guarantees the right to strike, but also the right to
picketing.® The right may result from statutory law or case-law.'®A general prohibition of
lock-out is not in conformity with Article 684.2° 2*Article 684 applies to conflicts of interests.??
It does not concern conflicts of rights, i.e. related to the existence, validity or interpretation of
a collective agreement and to the violation of a collective agreement.??

18 European Trade Union Confederation (ETUC)/ Centrale Générale des Syndicats Libéraux de Belgique
(CGSLB)/Confédération des Syndicats Chrétiens de Belgique (CSC)/ Fédération Générale du Travail de Bel-
gique (FGTB) v. Belgium, Complaint No. 59/2009, Decision on the merits of 13 September 2011, 8§29

19 Conclusions | (1969), Statement of Interpretation on Article 684

20 Conclusions | (1969), Statement of Interpretation on Article 684

21 Conclusions VIII (1984), Statement of Interpretation on Article 684

22 Conclusions | (1969), Statement of Interpretation on Article 684

23 Conclusions 11 (1971), Statement of Interpretation on Article 684
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The right to strike may be restricted provided that any restriction satisfies the conditions laid
down in Article G which provides that restrictions on the rights guaranteed by the Charter
that are prescribed by law, serve a legitimate purpose and are necessary in a demaocratic
society for the protection of the rights and freedoms of others or for the protection of public
interest, national security, public health or morals.?* The expression “prescribed by law”
means, not only statutory law, but also case-law of domestic courts, if it is stable and
foreseeable. Moreover this expression includes the respect of fair procedures.?

The prohibition of certain types of collective action, or even the introduction of a general
legislative limitation of the right to collective action in order to prevent initiatives aimed at
achieving illegitimate or abusive goals (e.g. goals which do not relate to the enjoyment of
labour rights, or relate to discriminatory objectives) is not necessarily contrary to Article 684
of the Charter. In this context, excessive or abusive forms of collective action, such as
extended blockades, which would put at risk the maintenance of public order or unduly limit
the rights and freedoms of others (such as the right of co-workers to work, or the right of
employers to engage in a gainful occupation) may be limited or prohibited by law.

Article 684 guarantees also the right to participate in secondary action.?

Prohibiting strikes in sectors which are essential to the community is deemed to serve a
legitimate purpose since strikes in these sectors could pose a threat to public interest,
national security and/or public health.?” 2 However, simply banning strikes even in essential
sectors — particularly when they are extensively defined, i.e. “energy” or “health” — is not
deemed proportionate to the specific requirements of each sector. At most, the introduction
of a minimum service requirement in these sectors might be considered in conformity with
Article 684.2° The requirement to notify the duration of the strike to the employer prior to
strike action is contrary to the article 684 of the Charter, even for essential public services.*

The right to strike of certain categories of public officials may be restricted. Under Article G,
these restrictions should be limited to public officials whose duties and functions, given their
nature or level of responsibility, are directly related to national security, general interest,
etc.3! 32 Concerning police officers, an absolute prohibition on the right to strike can be
considered in conformity with Article 684 only if there are compelling reasons justifying it. On
the other hand the imposition of restrictions as to the mode and form of such strike action
can be in conformity to the Charter.®?

24 Conclusions X-1 (1987), Norway (regarding Article 31 of the Charter)

25 European Trade Union Confederation (ETUC)/ Centrale Générale des Syndicats Libéraux de Belgique
(CGSLB)/Confédération des Syndicats Chrétiens de Belgique (CSC)/ Fédération Générale du Travail de Bel-
gique (FGTB) v. Belgium, Complaint No. 59/2009, Decision on the merits of 13 September 2011, §43-44

26 Conclusions XX-3 (2014), United Kingdom.

27 Conclusions | (1969), Statement of Interpretation on Article 684

28 Confederation of Independent Trade Unions in Bulgaria (CITUB), Confederation of Labour “Podkrepa” and
European Trade Union Confederation (CES) v. Bulgaria, Complaint No. 32/2005, Decision on the merits of 16
October 2006, §24

29 Conclusions XVII-1 (2004), Czech Republic

30 Conclusions 2006, Italy

31 Conclusions | (1969), Statement of Interpretation on Article 684

32 Confederation of Independent Trade Unions in Bulgaria (CITUB), Confederation of Labour “Podkrepa” and
European Trade Union Confederation (CES) v. Bulgaria, Complaint No. 32/2005, Decision on the merits of 16
October 2006, 8§46

33 European Confederation of Police (EuroCOP) v. Ireland, Complaint No. 83/2012, Decision on the admissibility
and merits of 2 December 2013, § 211

10
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The Committee stressed that States are expected to report on their specific
systems/traditions of the labour relations and the Committee shall take into consideration the
specific characteristics of each system when assessing the situation. According to the
authorities, the collective bargain process works quite well, the social partners respect
themselves and 98% of employees are covered by tariff collective agreements. The
Committee emphasised that the acceptance of Article 684 will only benefit to the system
already in place in Austria.

The President of the Committee recalled that Article H of the Charter guarantees that the
provisions of this Charter shall not prejudice the provisions of domestic law or of any bilateral
or multilateral treaties, conventions or agreements which are already in force, or may come
into force, under which more favourable treatment would be accorded to the persons
protected.

On the basis of the information at its disposal and following the discussions held during the
meeting concerning the situation both in law and in practice, the Committee considers that
there are no obstacles to acceptance by Austria of Article 684. The Committee emphasises
that the acceptance of Article 684 would only consolidate the right to strike in Austria, without
creating any new duties or new restrictions for the social partners.

Article 786 — Inclusion of time spent on vocational training in the normal working time
Situation in Austria

The authorities stated that in Austria the majority of young persons take up training in an
apprenticeship, which is based on a so-called dual system: apprentices receive on-the-job
training at their employer’s undertaking and attend classes at a vocational school. The time
spent at school is added to their working time.

There are no express regulations, however, for young persons undergoing voluntary training.
General recognition of any training courses, including those not related to the employment
relationship, would notably reduce the willingness of employers to give their consent.

Opinion of the Committee

The Committee recalled that in application of Article 786, time spent on vocational training by
young people during normal working hours must be treated as part of the working day.3*
Such training must, in principle, be done with the employer’s consent and be related to the
young person’s work.

Training time must thus be remunerated as normal working time, and there must be no
obligation to make up for the time spent in training, which would effectively increase the total
number of hours worked.3®

This right also applies to training followed by young people with the consent of the employer
and which is related to the work carried out, but which is not necessarily financed by the
latter.3

34 Conclusions XV-2 (2001), Netherlands
35 Conclusions V (1977), Statement of Interpretation on Article 786
36 Conclusions V (1977), Statement of Interpretation on Article 786

11
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On the basis of the information at its disposal and following the discussions held during the
meeting, concerning the situation both in law and in practice, the Committee considers that
there are no obstacles to acceptance by Austria of Article 786.

Article 882 — lllegality of dismissal during maternity leave
Situation in Austria

In Austria, women are protected against termination in all cases where a woman became
pregnant before she received the termination notice. This applies regardless of whether the
woman

¢ has already notified the employer of the pregnancy;

¢ has not notified the employer of the pregnancy but does so after she has received
the termination notice;

e was not even aware of her pregnancy at the time when she received the termination
notice.

A female worker is not protected against termination, however, when she becomes pregnant
during the notice period, i.e. between the date she received the termination notice and the
end of the employment relationship. This would be impractical, as the notice period may be
several months. A letter was addressed to the President of the Committee of Social Rights
on 25 January 2016 as to whether this case is covered by Article 8 (2) of the Revised Char-
ter.

Opinion of the Committee

The Committee recalled that Austria considers itself bound by Article 882 of the 1961
Charter.

The Committee further recalled that under Article 882, it must be unlawful to dismiss
employees from the time they notify the employer of their pregnancy to the end of their
maternity leave.

Article 882 applies equally to women on fixed-term and open-ended contracts.®’

The notification of the dismissal, by the employer, during the period of protection does not as
such amount to a violation of article 882 provided that the period of notice and any
procedures are suspended until the end of the leave.®® The same rules governing
suspension of the period of notice and procedures must apply in the event of notice of
dismissal prior to the period of protection.

However, the dismissal of a pregnant woman is not contrary to this provision in the following
situations: in the case of misconduct which justifies breaking off the employment
relationship,®® if the undertaking ceases to operate, or if the period prescribed in the
employment contract expires.*° These exceptions are to be interpreted strictly.

In cases of illegal dismissal, domestic law legislation must provide for adequate and effective
remedies, employees who consider that their rights in this respect have been violated must
be entitled to take their case before the courts.

37 Conclusions XllI-4 (1996), Austria

38 Conclusions Xlll-4 (1996), Statement of Interpretation on Article 882
3% Conclusions X-2 (1990), Spain

40 Conclusions 2005, Estonia

12
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On the basis of the information at its disposal and following the discussions held during the
meeting concerning the situation both in law and in practice, the Committee considers that in
respect of Article 882 the situation in Austria appears to be in conformity also with the Re-
vised Charter version of the provision and the case-law of the Committee.

The Committee recalls that under Article B of the Revised Charter, “the acceptance of the
obligations of any provision of this Charter shall, from the date of entry into force of those
obligations for the Party concerned, result in the corresponding provision of the European
Social Charter (1961 Charter) and, where appropriate, of its Additional Protocol of 1988
ceasing to apply to the Party concerned in the event of that Party being bound by the first of
those instruments or by both instruments.”

Consequently, the Committee recommends that Austria declare itself to be bound by Article
882 of the Revised Charter.

Article 1582 — Employment of persons with disabilities
Situation in Austria

This provision has not been ratified because the Disability Employment Act (Behindertenein-
stellungsgesetz) defines narrower criteria (entitlement to residence and work and equal legal
status based on EU law) than the Revised Charter for third-country (i.e. non-EEC) nationals
of Contracting Parties to the Charter regarding the right to be classified as an eligible person
with a disability, including the associated legal consequences (in particular qualified protec-
tion against dismissal and being counted towards fulfilment of the statutory quota).

The representative of the Ombudsman pointed out that since 1 July 2012 the institution has
had an explicit mandate by order of the Federal Constitution for protecting and promoting
compliance with human rights. They stressed that according to the UN Convention on the
Rights of Persons with Disabilities, ratified by Austria on 28 September 2008, there is no
difference between third country nationals and others.

Opinion of the Committee

The Committee recalled that Austria considers itself bound by Article 1582 of the 1961
Charter.

The Committee further recalled that Article 1582 requires States Parties to promote an equal
and effective access to employment on the open labour market for persons with disabili-
ties.*! It applies to persons with physical and/or intellectual disabilities.*?

States Parties need to systematically provide updated figures concerning the total number of
persons with disabilities, including those in age of working; those employed (on the open
market and in sheltered employment); those benefiting from employment promotion
measures; those seeking employment; those that are unemployed as well as the general
transfer rate of people with disabilities from sheltered to open market employment.*?

41 Conclusions XX-1 (2012), Czech Republic
42 Conclusions | (1969), Statement of Interpretation on article 1582
43 Conclusions 2012, Cyprus

13
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To this end, legislation must prohibit discrimination on the basis of disability** to create
genuine equality of opportunities on the open labour market,* the dismissal on the basis of
disability and confer an effective remedy on those who are found to have been unlawfully
discriminated.*® In addition, regarding working conditions there must be obligations on the
employer to take steps in accordance with the requirement of reasonable accommodation to
ensure effective access to employment and to keep in employment persons with disabilities,
in particular persons who have become disabled while in their employment as a result of an
industrial accident or occupational illness.*’

States Parties enjoy a margin of discretion concerning the other measures they take in order
to promote access to employment of persons with disabilities. Article 1582 does not require
the introduction of quotas but, when such a system is applied, its effectiveness is taken into
consideration when assessing conformity with Article 1582.48

Sheltered employment facilities must be reserved for those persons with disabilities who,
due to their disability, cannot be integrated into the open labour market. They should aim to
assist their beneficiaries to enter the open labour market.

Persons working in sheltered employment facilities where production is the main activity are
entitled to the basic provisions of labour law and in particular the right to fair remuneration
and trade union rights.°

On the basis of the information at its disposal and following the discussions held during the
meeting concerning the situation both in law and in practice, the Committee considers that in
respect of Article 1582 there may be an issue of nationality discrimination for certain support
measures, but this problem concerns both the 1961 Charter and the Revised Charter. Thus,
there is no real justification for Austria to remain bound by the wording of 1961 Charter.
Moreover, the available data indicate that the level of protection for persons with disabilities
is already high.

Consequently, the Committee recommends that Austria declare itself to be bound by Article
1582 of the Revised Charter.

Article 1883 — Liberalising regulations
Situation in Austria

The Government considers that ratifying Article 1883 continues to be impossible, as Aus-
tria's percentage of foreign workers in the labour market is already one of the highest among
EU and OECD countries. Further liberalisation of access to the labour market for Council of
Europe member states does not seem possible for the foreseeable future, as the number of
migrant workers coming into Austria, especially from the Member States that joined the EU
in 2004 and 2007, is increasing tremendously, while at the same time unemployment among
domestic and integrated foreign labour is rising sharply.

During the meeting in Vienna on 26 April 2016 the Government presented the following facts
and figures:

44 Conclusions 2003, Slovenia

45 Conclusions 2012, Russian Federation

46 Conclusions XIX-1 (2008), Czech Republic

47 Conclusions 2007, Statement of Interpretation on Article 1582
48 Conclusions XIV-2 (1998), Belgium

49 Conclusions XVII-2 (2005), Czech Republic
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Austria is among those EU and OECD countries with the highest relative figures of foreign
workers and foreign population. And even its absolute figures are rather big.

Population figures of 2015 (Statistik Austria):

Total population of Austria: 8,584,926.

1,146,078 of them are foreign nationals — that is 13.3 %

Persons with migratory background: 1,714,000 (around 20 % of the total population)

Labour market data 2015 (database of the Federation of Austrian Social insurance):
Total number of dependent workers: 3,534,584;
615,681 of them were foreign workers (17.4 %)
357,508 from EEA countries (58.1 %)
90,874 from Germany, 71,088 from Hungary, 38,412 from Romania, 32,838 from
Poland.

Development of the figures of employment of foreign nationals (database of the Federation
of Austrian Social insurance):

In 1975: 191,011

In 1990: 217,611

In 2003: 350,361 (before the accession of new EU-Member states)

In 2010: 451,276 (before the end of the transitional arrangements on free movement of
workers for the new EU Member states (EU-10+EU-2)

In 2015: 615,681 - and still increasing (March 2016: 639,293).

Unemployment in Austria in 2015 (database of Arbeitsmarktservice=PES):
The total of unemployed persons: 419,458 (2010: 250,782)
115,827 (27.6 %) of them were foreign nationals (2010: 48,167)
Unemployment rate of total labour force: 9.1 % (Austrian register method);
Unemployment rate of foreign nationals 13.5 % (Austrian register method).

Foreign nationals more frequently work in low-skilled or semi-skilled or certain skilled sectors
which have mostly been affected by the negative economic development of the last couple
of years.

90,000 applications of asylum seekers in Austria in 2015/in relative figures among the three
main host countries in EU (data base of the Ministry of Interior/EUROSTAT) — they have to
be integrated into the labour market; more than 23,000 already got the status of refugee or
subsidiary protection and thus full access to the Austrian labour market, German language
courses, training, means tested benefits, etc.; the Austrian government budget provides 75
million € for integration measures plus 70 million € for labour market integration measures by
Public Employment Service (Arbeitsmarktservice) for refugees and people with subsidiary
protection status.

In 2011: Introduction of the Red-White-Red card system — a new criteria based immigration
system for non-EEA nationals, who wish to immigrate and work permanently as highly quali-
fied workers (several categories) or skilled workers in shortage professions in Austria; appli-
cation for a Red-White-Red card may be filed by the worker or the employer on behalf of the
worker, in both cases based on a legally binding job offer of the employer.

Red-White-Red card is issued for one year for a specific position with a specific employer. In
principle changing the position/employer is possible during the first year, but only after a new
application that has to meet the admission requirements. A Red-White-Red card holder who
has been employed at least 10 months within the preceding 12 months may be issued a Red
White Red card plus which entitles him/her to unlimited access to the labour market.
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Spouses or registered homosexual partners and dependent children of Red-White —Red
card holders may be issued a Red-White-Red card plus entitling them to unlimited access to
the labour market from the beginning.

The list of shortage professions started with 26 professions in 2012, then it was gradually
reduced to 24 in 2013, 16 in 2014, 12 in 2015 and finally 8 professions in 2016 (e.g. milling
machinists, technicians with a high level of training (engineer) in power engineering technol-
ogy; graduate power engineers, graduate engineers in mechanical engineering, graduate
nurses).

Foreign workers enjoy equal treatment with Austrian nationals regarding wages and working
conditions as well as social insurance.

Opinion of the Committee

Under Article 1883, States are required to liberalise the regulations governing the employ-
ment of foreign workers. When examining the compliance of national situations, the Commit-
tee checks in particular that conditions for access to the national labour market are not too
restrictive, for example by limiting the employment to a narrowly defined geographical area
or to a specific employer. If certain restrictions of this nature could be accepted initially when
a foreign workers gains entry to the labour market they should be lifted gradually.

The Committee has also considered that very complicated procedures and formalities for
obtaining a work permit could represent an obstacle to accessing the national labour market
which is contrary to Article 1883.

The Committee holds that where applications for work permits are systematically refused
due to a “priority workers” rule (foreigner only if no national or EEA national is available) this
would be a violation of the Charter since for non-EEA nationals this would rather restrict ac-
cess to the labour market.

The Committee also considers that foreigners should not be banned from occupying certain
jobs/posts for reasons other than those set out in Article G, that is public interest, national
security and the exercise of (high-level) public authority. This is an issue which the Commit-
tee also examines under Article 182 where the situation in Austria has not so far raised any
issues (see Conclusions XX-1 (2012).

Finally, in case a work permit is revoked before the date of expiry, either because the work
contract is prematurely terminated, or because the worker no longer meets the conditions
under which the work permit was granted, it would be contrary to the Charter to automatical-
ly deprive such worker of the possibility to continue to reside in the State concerned and to
seek another job and a new work permit. In other words, Article 18 may require extension of
the validity of the residence permit to provide sufficient time for a new job to be found.

While acknowledging the significant number of foreign workers in the Austrian labour market,
the Committee considers that developments in law and in practice in recent years have
tended to restrict rather than liberalise regulations governing the employment of foreign
workers and having regard to the Government’s statement that no further liberalisation
seems possible for the foreseeable future this poses a problem of conformity with Article
1883 of the Chatrter.
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Article 1984 — Equality regarding employment, right to organise and accommodation
Situation in Austria

This provision is complied with in terms of working conditions and trade union membership
but not in terms of accommodation as far as nationals of Contracting Parties outside the
EEA are concerned.

Ratifying Article 1984 is not possible because, since 2000, the European Committee of So-
cial Rights has been criticising the unequal treatment of nationals of Contracting Parties to
the Charter who are lawful residents of Austria or are properly employed here when it comes
to housing subsidies of the L&nder and access to council flats under Article 16.

Most recent conclusions 2015 (published on 27 January 2016) on Article 16 (The right of
families to social, legal and economic protection):

“The Committee notes that in some provinces subsidies for housing construction and refur-
bishment and housing allowance are restricted to Austrian nationals or EU/EEA nationals
(Carinthia, Styria) or they are subject to conditions related to length of residence (Upper Aus-
tria, Salzburg, Tyrol, Vienna). The Committee recalls that discrimination (based on nationali-
ty or length of residence requirements) is not in conformity with the Charter. The Committee
considers that the situation is not in conformity with Article 16 of the Charter on the grounds
that equal treatment for nationals of the other States Parties with regard to the payment of
housing subsidies is not ensured (nationality, length of residence requirements).”

Even though the situation in seven Lander now seems to be in conformity with Article 16,
two Lander (Tyrol and Vienna) do not fully comply with Article 16 and with Article 1984.

This incompatibility with the Charter is also one of the reasons why Article 30 (right to protec-
tion against poverty and social exclusion) and Article 31 (right to housing) cannot be ratified.

Opinion of the Committee

Article 1984 guarantees non-discrimination of migrant workers with respect to: (i) remunera-
tion and other employment and working conditions, (ii) trade union membership and the en-
joyment of benefits of collective bargaining, and (iii) accommodation.

States Parties must prove the absence of discrimination, direct or indirect, in terms of law
and practice.

On the basis of the information at its disposal the Committee can confirm that the situation
as regards Article 1984a and b appears to be in conformity with the Charter whereas legal
obstacles remain with respect to Article 1984c due to the existence of nationality and/or
length of residence requirements for the payment of housing subsidies in certain Lander.
However, the Committee wishes to encourage Austria to take measures to remedy this sit-
uation and meanwhile accept Article 1984a and b.

Article 1988 — Guarantees concerning deportation
Situation in Austria

A ratification of Article 19(8) cannot be considered as the provision defines endangering
and/or "offending against public interest" and security as the only reasons for deportation
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and the Committee of Social Rights restricts its applicability by additionally requiring individ-
ual checks on behaviour or situations.

On the other hand, a tight network of preconditions has been created over the past decade
for issuing return decisions (for third-country nationals) and deportations (especially EEA
citizens) that goes far beyond this, in particular if there are general reasons for refusal (no
accommodation according to local standards, no health insurance, inability to sustain them-
selves, no integration agreement, political reasons) or if there are circumstances constituting
an administrative offence (marriage/adoption of convenience).

Additionally, the Austrian Federal Office for Immigration and Asylum is the body which
makes decisions as a first-instance authority, and only the second-instance authority, i.e. the
Federal Administrative Court, is a court as required by the Committee.

Due to the current strong inflow of migrants into Austria, these major obstacles cannot be
removed for the time being, rendering ratification possible only in the long run.

Opinion of the Committee

Under Article 1988 of the Charter expulsion of lawfully resident migrants can only take place
where they are a threat to national security, or offend against public interest or morality.

According to the Committee's most recent statement of interpretation on this provision

“expulsions can only be in conformity with the Charter if they are ordered by a court or a ju-
dicial authority, or an administrative body whose decisions are subject to judicial review. Any
such expulsion should only be ordered in situations where the individual concerned has
been convicted of a serious criminal offence, or has been involved in activities which consti-
tute a substantive threat to national security, the public interest or public morality. Expulsion
orders must be proportionate, taking into account all aspects of the non-nationals’ behaviour
as well as the circumstances and the length of time of his/her presence in the territory of the
State. The individual’s connection or ties with both the host state and the state of origin, as
well as the strength of any family relationships that he/she may have formed during this peri-
od, must also be considered to determine whether expulsion is proportionate.

All foreign migrants served with expulsion orders must have also a right of appeal to a court
or other independent body.”

Public health risks are not as such regarded as a threat to public interest or order unless the
person concerned refuses to undergo treatment.

In the same vein, the fact that a migrant worker is dependent to an extent on social assis-
tance can in general not be regarded as a threat against public order (and should as such
not be a ground for expulsion), but in a complaints decision from 2012 (ERTF v. France, CC
64/2011) has allowed that there might be circumstances in which the welfare burden on the
State would be so excessive that expulsion could be justified.

Finally, collective expulsions are not in conformity with the Charter; decisions on expulsion
may be made only on the basis of a reasonable and objective examination of the particular
situation of each individual. This corresponds largely to the case law of the European Court
of Human Rights.

On the basis of the information at its disposal the Committee considers that deportations

may take place in circumstances that go beyond those permitted by Article 1988 thus consti-
tuting an obstacle to acceptance of this provision.

18



Doc. 672

Article 19810 — Equal treatment for the self-employed
Situation in Austria

Ratifying Article 19810 is not possible due to the Committee’s assessment regarding Article
1986 (family reunification).

Most recent conclusion on Article 1986 in respect of Austria (Conclusions XX-4, published
on 27 January 2016)

The Committee concludes that the situation in Austria is not in conformity with Article 1986
of the Charter on the grounds that:

o the age limit of 21 for family reunions of married couples who are not nationals of an
EEA member state does not facilitate family reunion:
the Committee notes from the report that the minimum age of spouses who wish to apply
for family reunion and are not EU or EEA nationals has been raised from 18 to 21. The
Committee notes that for some couples this could therefore entail a wait of longer than
one year. It considers that the maximum period of one year laid down in its case-law
(Conclusions I, Il, Germany) must apply without discrimination to all migrants and their
families regardless of their specific situations, save for legitimate intervention in cases of
forced marriage and fraudulent abuse of immigration rules. The Migrant Integration Poli-
cy Index (MIPEX) states that “2009’s 21-year age limits may further discourage sponsors
and delay spouses’ integration. Waiting another 3 years abroad is supposed to combat
arranged and forced marriages, even if the measure affects all marriages.” The Commit-
tee considers that raising the age threshold above the age at which a marriage may be
legally recognised in the host state does not allow for sufficient consideration of the indi-
vidual merits of an application, and is an undue hindrance to family reunion. Therefore,
the Committee considers that the situation with regard to the scope of family reunion in
Austria is not in conformity with Article 19(6) of the Charter.

e under the quota system which limits the number of requests which may be accepted
during any given year, families may be required to wait for up to three years before being
granted reunion, a delay which is excessive;

o the fact that certain categories of sponsored family members need to prove a knowledge
of German at level Al of the Common European Framework hinders the right to family
reunion.

Opinion of the Committee

Under Article 19810 States must extend the protections of Article 19 to self-employed per-
sons. Findings of non-conformity under paragraphs 1 to 9, 11 and/or 12 of Article 19 may
lead to a finding of non-conformity under paragraph 10, but not necessarily so (for example
where the finding of non-conformity concerns exclusively the situation of dependent workers)

Nevertheless, the Committee concurs with the Government’s view that the finding of non-
conformity under Article 1986 would likely lead to a similar finding under Article 19810. How-
ever, to the extent that there is otherwise no unjustified treatment in law and in practice
amounting to discrimination between wage-earners and self-employed migrants or between
self-employed migrants and self-employed nationals, Austria could consider accepting this
provision on reasons of principle (once the problem of conformity under Article 1986 has
been remedied there would — everything else being equal — no longer a problem under Arti-
cle 19810).
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Article 19811 — Teaching language of the host state
Situation in Austria

This provision is complied with as regards children who are still subject to compulsory edu-
cation.

In the case of adults, however, this requirement is not fully met, especially as far as family
members are concerned, in particular women who do not participate in the labour market
and are therefore not eligible for Public Employment Service measures.

The extent to which courses promoting language skills are provided by the Lander in this
area needs to be investigated separately and could not be exhaustively researched in the
run-up to the meeting.

Opinion of the Committee

Under Article 19811, States Parties must promote and facilitate the teaching of the national
language to children of school age, as well as to the migrants themselves and to members of
their families who are no longer of school age.

It follows that teaching the language to children and pupils in the school system as part of
the ordinary curriculum is an essential element in satisfying the obligations laid down by Arti-
cle 19811, however it is not enough: there must also be measures taken in favour of family
members who are not subject to compulsory school.

A requirement to pay substantial fees for language courses is not in conformity with the
Charter. Minor registration or administrative fees might be acceptable, but the actual tui-
tion/teaching should be free of charge. This case law was confirmed most recently in Con-
clusions 2015 (Conclusions 2015, the Netherlands).

On the basis of the information at its disposal the Committee does not see any major legal
obstacles to acceptance by Austria of this provision, subject to more detailed information on
the situation of adult family members and the extent to which language training for this group
is provided at the Lander level.

Article 21 — The right to information and consultation and

Article 22 — The right to take part in the determination and improvement of the work-
ing conditions and working environment

Situation in Austria

These Articles were not ratified because the rights to information, consultation and participa-
tion can, pursuant to the Labour Constitution Act (Arbeitsverfassungsgesetz, ArbVG) 1974,
Federal Law Gazette no. 22 as amended, and the Agricultural Labour Act (Landar-
beitsgesetz, LAG), only be exercised by the works council, i.e. they are not guaranteed in
undertakings where the prerequisites for establishing a works council exist but none has
been established (very small undertakings with up to 4 employees, which are not required to
have a works council, may be exempt from the applicability of these Articles pursuant to
clause 6 of the Appendix to Articles 21 and 22).

With regard to the safety and health of workers, the possibility of workers to exercise their
right to participation is independent of whether or not a works council exists. Sections 10 to
13 of the Workers’ Protection Act (Arbeitnehmerinnenschutzgesetz, ASchG) lay down that,
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under the conditions specified in these provisions, workers must participate in all issues re-
garding the safety and health of workers, even if no bodies representing the workers exist.
Therefore, the requirements of Article 22 lit. a are partly met (improvement of working condi-
tions and the working environment), those of lit. b are fully met (protection of health and
safety within the undertaking), and those of lit. d are partly met (as far as the participation in
issues regarding the protection of workers is concerned).

With respect to the other areas governed by Articles 21 and 22, however, Art. 1(2) has to be
taken into account, which lays down that these Articles are deemed complied with if the pro-
visions are applied to the majority of workers, i.e. 80% of the workers in the public and pri-
vate sectors according to the case law of the Committee of Social Rights. Articles 21 and 22
(except for safety and health) can be ratified only if at least 80% of all workers employed by
undertakings which are required to establish a works council are actually represented by a
works council.

The Austrian Trade Union Federation (Osterreichischer Gewerkschaftsbund, OGB) reports
that the representation rate of workers employed by undertakings which are required to es-
tablish a works council is still slightly below 80%.

Article 21
Opinion of the Committee

The Committee provided information on aspects of interpretation and case law, emphasising
that Article 21 implies to adopt or encourage measures enabling workers or their representa-
tives, in accordance with national legislation and practice, (a) to be informed regularly or at
the appropriate time and in a comprehensible way about the economic and financial situation
of the undertaking employing them, on the understanding that the disclosure of certain in-
formation which could be prejudicial to the undertaking may be refused or subject to confi-
dentiality; and (b) to be consulted in good time on proposed decisions which could substan-
tially affect the interests of workers, particularly on those decisions which could have an im-
portant impact on the employment situation in the undertaking.

The provision applies to all undertakings, whether private or public, which are defined as a
set of tangible and intangible components, with or without legal personality, formed to pro-
duce goods or services for financial gain and with power to determine its own market policy.
It does not therefore apply to public servants. States Parties may, however, exclude from the
scope of the provision those undertakings employing less than a certain number of workers,
to be determined by national legislation or practice. The right of workers or their representa-
tives to be informed of matters relevant to their working environment and to consultation with
respect to proposed decisions that could substantially affect their interests must be effective-
ly guaranteed and legal remedies must be available where that right is not respected.

On the basis of the information at its disposal and following the discussions held during the
meeting, concerning the situation both in law and in practice, the Committee considers that
most requirements of this provision are fulfilled and therefore recommends acceptance of
Article 21. It would, however, request more information on the implementation of the right to
information and consultation in all undertakings, whether private or public (for example in-
formation available in the collective agreements), and the availability of legal remedies in
case of failure of compliance by the employer.

22



Doc. 672

Article 22
Opinion of the Committee

The Committee provided information on aspects of interpretation and case law, highlighting
that Article 22 implies to adopt or encourage measures enabling workers or their representa-
tives, in accordance with national legislation and practice, to contribute (a) to the determina-
tion and the improvement of the working conditions, work organisation and working environ-
ment; (b) to the protection of health and safety within the undertaking; (c) to the organisation
of social and socio-cultural services and facilities within the undertaking; (d) to the supervi-
sion of the observance of regulations on these matters.

The provision applies to all undertakings, whether private or public, which are defined as a
set of tangible and intangible components, with or without legal personality, formed to pro-
duce goods or services for financial gain and with power to determine its own market policy.
It does not therefore apply to public servants. States Parties may, however, exclude from the
scope of the provision those undertakings employing less than a certain number of workers,
to be determined by national legislation or practice. The right of workers or their representa-
tives to participate in the decision-making process and the supervision of the observance of
regulations in all matters referred to in this provision must be guaranteed effectively. Article
22 does not require that employers offer social and socio-cultural services and facilities, but
it does require that, where such services and facilities have been established, workers or
their representatives participate in their organisation.

On the basis of the information at its disposal and following the discussions held during the
meeting, concerning the situation both in law and in practice, the Committee notes that most
of the above mentioned requirements are fulfilled and therefore recommends acceptance of
Article 22. It would, however, request more information on the implementation of the right to
participation in all undertakings, whether private or public, and the implementation of its vari-
ous components.

Article 23 — The right of elderly persons to social protection
Situation in Austria

The authorities pointed out that Austria's focus regarding policies for senior citizens is to
ensure their right to have a say in politics and to create opportunities for older persons to be
an equal partner in all issues and areas that concern them, with the first priority being to
maintain and/or improve their quality of life.

This is achieved, for example, by means of the Federal Senior Citizens Act (Bundessen-
iorengesetz), the Austrian Federal Senior Citizens Advisory Board (Bundesseniorenbeirat),
the general focus on offers for senior citizens, the implementation of the federal scheme for
senior citizens or the sponsoring of projects. The aim of the Federal Senior Citizens Act is to
ensure that funds are made available for the provision of advice, information and the care of
senior citizens by the major senior citizens' organisations and to promote their quality of life.
The Federal Ministry of Labour, Social Affairs and Consumer Protection subsidises the ser-
vices provided by senior citizens' organisations to the older generation throughout Austria
every year through programmes and measures with more than EUR 2 million per year. In
concrete terms, the Federal Government allocates EUR 1 for each senior citizen to senior
citizens' organisations, i.e. EUR 2.3 million in total, for providing advice, information and ac-
tivities.
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In addition, in the form of the Federal Senior Citizens Advisory Board an appropriate body
was established to represent the interests of the older generation at a national level. With its
35 members (representatives of senior citizens, ministries, the Lander and local authorities),
the Federal Senior Citizens Advisory Board advises the Federal Minister and serves as an
indispensable platform for discussing issues which concern older persons. This means, on
the one hand, that the Federal Senior Citizens Advisory Board gives senior citizens the op-
portunity to contribute their ideas and experiences and thus influence social life at a political
level, and on the other hand, it enables politicians to discuss any given challenges with rep-
resentatives of the older generation and to jointly resolve current problems.

The Austrian Senior Citizens Council is incorporated by law and serves as the umbrella as-
sociation of the senior citizens organisations. It is on an equal footing with the statutory in-
terest groups representing employees, businesses and farmers when it comes to matters
concerning the interests of senior citizens in Austria, meaning that Austria has a statutory
interest group representing senior citizens.

Last but not least, the Federal Senior Citizens Act allows for the funding of specific projects
geared towards maintaining and/or improving the quality of life, by, for example, awarding a
National Quality Certificate to old-people's homes and nursing homes. Creating this certifi-
cate was a measure to ensure the right to appropriate care and services, the right to privacy,
the right to personal dignity as well as the right to participate in setting and, if necessary,
enhancing the living conditions in such homes. It aims to make quality and residents’ rights
visible and to create an incentive to further advancing the service quality and focusing on the
guality of life of persons in old-people's homes and nursing homes.

Furthermore, the Federal Senior Citizens Act is the basis for the Federal Senior Citizens
Scheme (Bundesseniorenplan). In 2012, the Austrian government and parliament adopted
the first medium- and long-term federal scheme for senior citizens called "Ageing and the
future" ("Altern und Zukunft"). The federal scheme is based on a comprehensive scientific
analysis and was developed jointly with all relevant societal stakeholders (federal ministries,
the Lander, the Austrian Association of Cities and Towns and the Austrian Association of
Local Authorities, the Austrian Senior Citizens Council as the umbrella organisation of senior
citizens’ organisations). The main goal of the Federal Senior Citizens Scheme is to create,
maintain or enhance the quality of life of all older people or individual groups among them. In
particular, the aim is to mitigate inequalities and encourage people to be active. The scheme
includes goals and recommendations in 14 areas. These areas are: participation, the eco-
nomic situation, working as an older person, health, education, older women, generations,
living and mobility, care, social security, the media, discrimination and violence, migrants,
infrastructure.

Encouraging lifelong learning is another measure to maintain and/or enhance the quality of
life and is necessary to adjust to rapidly changing circumstances, demands and challenges
caused by new findings, insights and technologies. In its Strategy on lifelong learning in Aus-
tria campaign, which was adopted in 2011, the Austrian government put particular emphasis
on education and training in the post-career stage of life. In line with this strategy, the Feder-
al Ministry of Labour, Social Affairs and Consumer Protection (BMASK) has developed sev-
eral measures in the past few years in order to promote post-career education and training
and to meet the aforementioned requirements. Accordingly, guidance for the continuing edu-
cation and training of persons in the post-career stage of life and new information and com-
munication technologies will be promoted in the next few years.

Alongside education or lifelong learning, a differentiated, modern image of older people re-
flecting the manifold living conditions of senior citizens is a major prerequisite for their active
social, cultural and political participation. Generally accepted opinions, beliefs, mindsets and
images of old age and ageing impact on the social roles open to older people in a society
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and on what is expected from them in those roles. One of the objectives here is to counter-
act prejudice and clichés.

As an important part of its working programme in the context of the European Year for Active
Ageing and Solidarity between the Generations 2012, Austria hosted the UNECE Ministerial
Conference (18-20 September 2012). The goal of the conference was to evaluate for the
second time the implementation of the ten commitments made under the Madrid Internation-
al Plan of Action on Ageing (MIPAA) and the Regional Implementation Strategy (RIS) as well
as the progress made since the Ministerial Conference in Ledn in 2007. The Conference
emphasised the active role Austria has played for 30 years now in designing policies for old-
er people at a national and international level. It shows that the necessary change in para-
digms when looking at ageing societies is an issue of international importance, and at the
same time it contributes to a new quality of public debate in Austria regarding the growing
percentage of older persons and the opportunities connected to active ageing and solidarity
between the generations.

Austria takes an active part in the negotiations about older people's rights at a European and
international level. At the European level, a working group was established with Austria, led
by the Austrian Federal Ministry of Labour, Social Affairs and Consumer Protection, among
the working group members, which reviewed the gaps and omissions in existing law regard-
ing the rights of older people. In February 2014, the recommendations developed by the
working group were adopted by the Committee of Ministers. In addition to the Council of Eu-
rope and the Working Group on Ageing (WGA), which Austria is chairing once again, Austria
also patrticipates actively in the Open-Ended Working Group on Ageing (OEWGA).

Despite numerous measures taken by the Ministry of Social Affairs and/or Austria, a ratifica-
tion of Article 23 is still viewed critically due to the personal applicability of the Charter, in
particular due to the Committee of Social Rights' criticism regarding Article 16 - unequal
treatment of third-country nationals (i.e. non-EEA nationals) of the Contracting Parties to the
Charter in housing subsidies legislation of individual countries (for details see Art. 1984, and
regarding Article 1381 - 5-year waiting period for third-country nationals of Contracting Par-
ties to the Charter when it comes to entitlement to means-tested minimum income.

The representative of the Austrian Ombudsman stressed the need of accepting Article 23 as
it is of great importance for the protection of human rights of elderly persons. They reported
that the Ombudsman visited the homes of elderly persons and raised particular concerns
with regard to elderly persons with disabilities in relation to the legal framework protecting
their rights and lack of resources in the sense that more staff is needed and staff needs to be
appropriately allocated to the persons most in need.

Opinion of the Committee

The Committee provided information on aspects of interpretation and case law, stating that
under Article 23, States Parties undertake to adopt or encourage, either directly or in co-
operation with public or private organisations, appropriate measures designed in particular:

- to enable elderly persons to remain full members of society for as long as their physi-
cal, psychological and intellectual capacities permit, by means of (a) adequate re-
sources enabling them to lead a decent life and play an active part in public, social
and cultural life; (b) provision of information about services and facilities available for
elderly persons and their opportunities to make use of them;

- to enable elderly persons to choose their lifestyle and to lead independent lives in
their familiar surrounding for as long as they wish and are able, by means of (a) pro-
vision of housing suited to their needs and their state of health or of adequate sup-
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port for adapting their housing; (b) the health care and the services necessitated by
their state;

- to guarantee elderly persons living in institutions appropriate support, while respect-
ing their privacy, and participation in decisions concerning living conditions in their in-
stitution.

The primary focus of the right to adequate resources is on pensions. Pensions and other
state benefits must be sufficient in order to allow elderly persons to lead a ‘decent life’ and
play an active part in public, social and cultural life. The Committee compares pensions with
the average wage levels and the overall cost of living. Pensions must be index-linked. The
Committee also takes into consideration the cost of transport as well as the cost of medical
care and medicine, as well as the existence of a carer’s allowance for family members
looking after an elderly relative.

However when assessing adequacy of resources of elderly persons under Article 23, all so-
cial protection measures guaranteed to elderly persons and aimed at maintaining an income
level allowing them to lead a decent life and participate actively in public, social and cultural
life are taken into account. In particular, pensions, contributory or non-contributory, and other
complementary cash benefits available to elderly persons are examined. These resources
are then compared with the median equivalised income.

The Committee welcomes all measures and positive actions taken by Austria in order to im-
prove the situation of the elderly persons. It notes that there is a will to ratify Article 23 of the
European Social Charter. The main problem seems to be the federal structure/system of the
country - the Lander division. The Committee recalled that other States Parties to the Char-
ter which have a similar structure are able to report on the applicable legislation at the feder-
al level as well as on the legislation applicable to the Lander.

On the basis of the information at its disposal and following the discussions held during the
meeting, concerning the situation both in law and in practice, the Committee recommends
acceptance of Article 23 by Austria. It would, however, request more information on the situ-
ation in practice at the level of Lander.

Article 24 — The right to protection in cases of termination of employment
Situation in Austria

The authorities stated that ratifying this provision would require substantial changes in Aus-
tria as, under Austrian law, a specific reason has to be indicated only in the case of dismissal
without prior notice (Entlassung) of an employment relationship. Termination of an employ-
ment relationship (Kiindigung) does not require specific reasons in order to be justified (prin-
ciple of free terminability). The authorities stated that giving notice of termination is “per se”
enough to terminate the employment relationship.

Special protection against termination of employment, which allows the employer to termi-
nate an employment relationship only on the basis of certain facts or situations, only exists
for certain groups of employees. Special protection against termination applies, for example,
to workers' representatives, workers on parental leave and parents working part-time, em-
ployees on full-time or part-time family hospice leave, workers doing national service or al-
ternative civil service, persons with disabilities and persons subject to victim assistance.
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Opinion of the Committee

The Committee provided some information on interpretation and case law, underlining that
Article 24 implied to recognise (a) the right not to have the employment terminated without
valid reasons for such termination connected with capacity or conduct or based on the oper-
ational requirements of the undertaking, establishment or service; (b) the right of workers
whose employment is terminated without a valid reason to adequate compensation or other
appropriate relief, including the right to appeal to an impartial body. Whereas all workers who
have signed an employment contract come under that protection, according to the Appendix
to Article 24, States Parties may exclude one or more of the following categories: (a) workers
engaged under a contract of employment for a specified period of time or a specified task;
(b) workers undergoing a period of probation or a qualifying period of employment, provided
that this is determined in advance and is of a reasonable duration; (c) workers engaged on a
casual basis for a short period. This list is exhaustive.

The Appendix to Article 24 also provides a non-exhaustive list of reasons for which termina-
tion of employment is prohibited. Some reasons involve conformity to other provisions of the
Charter: discrimination (Articles 182, 483, 15 and 20); trade union activities (Article 5); partic-
ipation in strikes (Article 684); maternity (Article 882); family responsibilities (Article 27);
worker representation (Article 28). The following are reasons examined only under Article
24: (a) the filing of a complaint or the participation in proceedings against an employer in-
volving alleged violation of laws or regulations or recourse to competent administrative au-
thorities; (b) temporary absence from work due to illness or injury; (c) reach by the employee
of the normal pensionable age.

The following are considered valid reasons for termination of employment: (a) reasons con-
nected with the capacity or conduct of the employee; (b) certain economic reasons based on
the operational requirements of the undertaking, establishment or service. Courts must have
the competence to review a case on the economic facts underlying the reasons of dismissal
and not just on points of law. Employers must notify employees of their dismissal in writing.
Employees who consider themselves to have been dismissed without valid reason must
have the right to appeal to an impartial body, whereby the burden of proof should not rest
entirely on the complainant, but should be the subject of an appropriate adjustment between
employee and employer. Employees dismissed without valid reason must be granted ade-
guate compensation or other appropriate relief, whereby compensation systems are consid-
ered appropriate if they include the reimbursement of financial losses incurred between the
date of dismissal and the decision of the appeal body; the possibility of reinstatement; and/or
compensation of a high enough level to dissuade the employer and make good the damage
suffered by the employee. Any ceiling on compensation that may preclude damages from
being commensurate with the loss suffered and sufficiently dissuasive is proscribed.

The Committee emphasised that any prior notice of termination should present valid reasons
for terminating an employment contract.

On the basis of the information at its disposal and following the discussions held during the
meeting, the Committee considers that the situation in Austria fulfils some but not all of the
requirements of Article 24. The current legal framework might pose problems of conformity
under Article 24. The Committee recalled, however, that Article 24 widely reflected interna-
tional standards, established by ILO Conventions and Recommendations as well as the EU
acquis.
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Article 2682 — Moral harassment
Situation in Austria

Bullying (Mobbing) is not a legal term, but the phenomenon has been sufficiently described
in literature and by case law. In its ruling of 26 November 2011, 9 ObA 131/11x, the Austrian
Supreme Court of Justice (OGH) firmly established the definition of bullying along the lines
of Heinz Leyman's interpretation of the term (a German-Swedish industrial and organisa-
tional psychologist) as conflict-laden communication in the workplace between colleagues or
superordinates and subordinates, where the attacked person is the underdog and is directly
or indirectly attacked by one or several persons systematically, frequently and over a pro-
longed period with the objective and/or the result of being expelled from the employment
relationship and where the vulnerable person perceives this as discriminatory. Bullying is
characterised by systematic, marginalising and ritual behaviour over a prolonged period of
time.

Austria's labour law contains a wide range of elements that can be applied to the phenome-
non of bullying.

The employer's duty of care encompasses the rights of workers to privacy. Employers must
ensure that the private and personal sphere of workers is not affected by bullying. If employ-
ers become aware of any vulnerability, they must immediately take appropriate remedial
action. In doing so, they are basically free to choose the means; the instruments available
(ranging from issuing warnings to dismissal) are to be used in accordance with the principle
of proportionality. If the employer culpably fails to take remedial action, this constitutes
grounds for the employee to claim compensation from the employer for negligence. This has
been upheld by several OGH rulings (e.g. 9 ObA 131/11x of 26 November 2011, 9 ObA
13/16 of 21 February 2013).

The Equal Treatment Act (Gleichbehandlungsgesetz, GIBG) bans harassment in the work-
place based on gender, ethnic origin, religion or belief, age and sexual orientation. Harass-
ment as defined by the GIBG and bullying are not identical, but harassment may take the
form of bullying.

Bullying and harassment as defined by the GIBG overlap to some extent, but not every act of
bullying constitutes harassment as defined by the GIBG, as the latter has specific character-
istics. Furthermore, a typical feature of bullying is its repeated occurrence, whereas harass-
ment may occur only once.

The GIBG sets forth an entitlement to compensation both from the harasser (irrespective of
establishing fault) and the employer (if the employer does not promptly take appropriate re-
medial action), including non-material damages (at least EUR 1,000) as well as balancing
the burden of proof.

In the event of bullying that is not considered harassment as defined by the GIBG, compen-
sation can only be claimed in accordance with the AGBG. In that case it has to be estab-
lished who is at fault and the plaintiff has the burden of proof.

The Labour Constitution Act (Arbeitsverfassungsgesetz, ArbVG) lays down that voluntary
works agreements may be concluded that govern measures for the protection of workers'
health and/or humane working conditions. In addition, employees can contest the termina-
tion of employment pursuant to Section 105 Para. 3 no. 1 lit. | ArBVG on grounds of obvious-
ly not unjustified assertion of claims from the employment relationship which are denied by
the employer if the worker asks the employer for remedial action in the case of bullying and,
as a consequence, is dismissed for this very reason. (8 ObA 53/14y of 25 November 2014).
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Employee protection legislation contains provisions on phenomena such as stress, violence
or bullying in the workplace in the context of employee protection. According to the Workers’
Health and Safety Act (Arbeitnehmerinnenschutzgesetz; ASchG), bullying, stress and physi-
cal violence in the workplace are particularly relevant as psychological stress factors in oc-
cupational health and safety, and as such they need to be covered by the necessary
measures and be taken into account in the organisation of occupational health and safety in
an undertaking.

It should be emphasised, however, that bullying is a complex phenomenon which cannot be
tackled with statutory measures alone, but requires several approaches. It is necessary to
raise awareness and to substantially improve the knowledge of the applicable legal frame-
work and of the options available for coping with bullying.

The authorities indicated during the meeting that the Public Service Act contains specific
provisions on bullying. They added that preventive measures are in place — through specific
Committees/Persons in charge of dealing with bullying and that bullying should be treated in
the same way as the other forms of discrimination.

Opinion of the Committee

The Committee recalled that Article 2682 of the Charter establishes a right to protection of
human dignity against harassment creating a hostile working environment related to a spe-
cific characteristic of a person. States Parties are required to take all necessary preventive
and compensatory measures to protect individual workers against recurrent reprehensible or
distinctly negative and offensive actions directed against them at the workplace or in relation
to their work, since these acts constitute humiliating behaviour.%° 5t

Irrespective of admitted or perceived grounds, harassment creating a hostile working envi-
ronment characterized by the adoption towards one or more persons of persistent behav-
iours which may undermine their dignity or harm their career shall be prohibited and re-
pressed in the same way as acts of discrimination. And this independently from the fact that
not all harassment behaviours are acts of discrimination, except when this is presumed by
law.52

The Appendix to Article 2682 specifies that States Parties have no obligation to enact legis-
lation relating specifically to harassment, provided that the legal framework, as interpreted by
the relevant national authorities ensures an effective protection in law and in practice against
harassment in the workplace or in relation to work.>3

As far as awareness raising is concerned, the requirements are the same as under Article
2681.5* Article 2682 imposes positive obligations on States Parties to take appropriate pre-
ventive measures (information, awareness-raising and prevention campaigns in the work-
place or in relation to work) in order to combat moral harassment., in particular in situations
where harassment is likely to occur. A failure to take any preventative action, training or
awareness-raising in such situations may amount to a violation of Article 2682.%° In particu-
lar, in consultation with social partners, they should inform workers about the nature of the
behaviour in question and the available remedies.

50 Conclusions 2003, Bulgaria

51 Conclusions 2007, Statement of Interpretation on Article 26

52 Conclusions 2007, Statement of Interpretation on Article 26

53 Conclusions 2005, Moldova

54 Conclusions 2003, Slovenia

55 Confederazione Generale Italiana del lavoro (CGIL) v. Italy, Complaint No 91/2013, decisions on the merits of
12 October 2015, §295
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Workers must be afforded effective protection against harassment. This protection must in-
clude the right to appeal to an independent body in the event of harassment, the right to ob-
tain adequate compensation and the right not to be retaliated against for upholding these
rights.58 57

It must be possible for employers to be held liable when harassment occurs in relation to
work, or on premises under their responsibility, even when it involves, as a perpetrator or a
victim, a third person not employed by them, such as independent contractors, self-
employed workers, visitors, clients, etc.%® °Under civil law, effective protection of employees
requires a shift in the burden of proof, making it possible for a court to find in favour of the
victim on the basis of sufficient prima facie evidence and the personal conviction of the judge
or judges.®®

The Committee noted that in the event of bullying which is not considered harassment, the
Civil Code applies and compensation may be claimed in accordance with the AGBG. The
Committee pointed out that as long as the alleged victims of bullying have effective remedies
which allow them to seek reparation for pecuniary and non-pecuniary damage under the
Austrian system, the situation would be in conformity with the requirements of the Charter.
Case-law may be provided for this type of situations.

On the basis of the information at its disposal and following the discussions held during the
meeting concerning the situation both in law and in practice, the Committee considers that
the situation in Austria fulfills the above mentioned requirements and there are no obstacles
to acceptance by Austria of Article 2682.

Article 2783 — lllegality of termination of employment on the grounds of family re-
sponsibilities

Situation in Austria

Workers who take parental leave or work part-time in accordance with the Maternity Protec-
tion Act (Mutterschutzgesetz, MSchG), the Parental Leave for Fathers Act (Vater-
Karenzgesetz, VKG) or similar provisions are basically protected against termination of em-
ployment and dismissal for four weeks after their leave has ended; beyond this period, the
principle of free terminability applies.

Persons on full-time or part-time family hospice leave are protected against termination of
employment for four weeks after the leave.

The employment of persons on full-time or part-time nursing care leave must not be termi-
nated on grounds of taking full-time leave or part-time work (Motivkiindigungsschutz).

Section 3 of the Austrian Equal Treatment Act (GIBG) bans any discrimination in the work-
place on grounds of their sex, in particular with reference to the employee’s marital status or
the fact whether someone has children. This means that, for example, whether or not some-
one is married or lives in a registered same-sex partnership or has children must not be
cause for discrimination. The prohibition of discrimination also includes the prohibition of
discriminatory termination of an employment relationship.

56 Conclusions 2007, Statement of Interpretation on Article 26
57 Conclusions 2005, Moldova

58 Conclusions 2003, Sweden

59 Conclusions 2014, Finland

60 Conclusions 2007, Statement of Interpretation on Article 26
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The prohibition of discrimination therefore also covers discrimination on grounds of child
care obligations, regardless of which parent has assumed these obligations. In this context,
both the (biological) sex of a person and their gender (i.e. the role an individual assumes in
society) must be taken into account. A man who is discriminated against for assuming child
care obligations has adopted the predominantly female role of child rearing and can there-
fore assert discrimination on grounds of sex/gender. The Vienna Higher Regional Court
(Oberlandesgericht Wien, OLG Wien) handed down a pertinent ruling on 23 May 2013,
8 Ra 13/13k. It found that disadvantaging a man because he has taken paternity leave can
in fact be considered discrimination. Senate | of the Austrian Equal Treatment Commission
also classifies discrimination of men on grounds of their child care obligations as discrimina-
tion on grounds of sex/gender.

The prohibition of discrimination under the GIBG does not include, however, discrimination
on grounds of meeting family responsibilities towards other close relatives, e.g. parents or
parents-in-law.

Opinion of the Committee

The Committee recalled that family responsibilities must not constitute a valid ground for
termination of employment. In this context, the notion of "family responsibilities” is to be
understood as obligations in relation to dependent children and also other members of the
immediate family who need care and support. The purpose of Article 2783 is to prevent these
obligations from restricting preparation for and access to working life, exercise of an
occupation and career advancement.®?

Workers dismissed on such illegal grounds must be afforded the same level of protection
afforded in other cases of discriminatory dismissal under Article 182 of the Charter. In
particular, courts or other competent bodies should be able to order reinstatement of an
employee unlawfully dismissed®? and/or to award a level of compensation that is sufficient both
to deter the employer and proportionate the damage suffered by the victim.®*

Any ceiling on compensation that may preclude damages from being commensurate with the
loss suffered and sufficiently dissuasive are proscribed. If there is a ceiling on compensation
for pecuniary damage, the victim must be able to seek unlimited compensation for non-
pecuniary damage through other legal avenues (e.g. anti-discrimination legislation), and the
courts competent for awarding compensation for pecuniary and non-pecuniary damage must
decide within a reasonable time.®*

The Committee notes that all the above mentioned requirements are fulfilled in Austria. Follow-
ing the discussions held during the meeting, it notes that alleged victims of discrimination on
grounds of meeting family responsibilities towards other close relatives, e.g. parents or par-
ents-in-law, may contest their dismissal as being unfair under the Labour Constitution Act
(eg Article 105 (3)(2)(i)). The Committee points out that as long as the victims of discrimina-
tion have available remedies which allow them to seek reparation for pecuniary and non-
pecuniary damage under the Austrian system, the situation would be in conformity with the
requirements of the Charter. Case —law may be provided for this type of situations.

On the basis of the information at its disposal and following the discussions held during the
meeting, concerning the situation both in law and in practice, the Committee notes that the

61 Conclusions 2003, Statement of Interpretation on Article 2783; see for example Bulgaria
62 Conclusions 2007, Finland

63 Conclusions 2005, Estonia

64 Conclusions 2011, Statement of Interpretation on Articles 882 and 2783.
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above mentioned requirements are fulfiled and there are no obstacles to acceptance by
Austria of Article 2783.

Article 29 — Right to information and consultation in collective redundancy proce-
dures

Situation in Austria

This provision was not ratified in 2011 because it was only considered to have been com-
plied with by the private sector. As Council Directive 98/59/EC on collective redundancies
does not apply to workers employed in the public administration or at institutions under pub-
lic law, no corresponding steps were taken towards its transposition in legislation applicable
to public sector employees.

The issue of collective redundancy, however, does not seem to be relevant to the public sec-
tor, although the following remarks refer to federal public sector employees.

In the event that the responsibilities of federal authorities are transferred to external compa-
nies which are specifically set up for that purpose, the public-law employment relationship of
civil servants with the Federal Government remains effective. The rights acquired by con-
tractual public employees at federal level are not curtailed either in such cases. The corre-
sponding laws explicitly enacted to lay down the legal framework for the transfer of previous-
ly sovereign responsibilities make sure that the acquired rights of the employees are re-
tained.

In the public sector, consultation with the staff representation body in the event of termina-
tion of an employment relationship is ensured as follows:

In the event of termination of an employment relationship (dismissal, termination by the em-
ployer, termination by mutual agreement), the Federal Staff Representation Act (Bundes-
Personalvertretungsgesetz, PVG), Federal Law Gazette no. 133, last amended by the Fed-
eral Act of Federal Law Gazette | no. 164/2015, lays down that the administrative offices'
committee (Dienststellenausschuss) must be notified no later than two weeks prior to a
planned measure of this kind. The administrative offices’ committee may then raise objec-
tions within a two-week period and make counter proposals. If the head of the administrative
office and the administrative offices’ committee fail to reach an agreement, the case has to
be referred to the competent superordinate administrative office at the administrative offices'
committee's request, where a competent expert committee (Fachausschuss) has been set
up; if no such administrative office exists, the case has to be referred to the central adminis-
trative body.

If the head of the superordinate administrative office and the expert committee also fail to
reach an agreement, the case has to be referred to the central administrative body upon the
expert committee's request.

If the bodies of the central administrative body deal with this case and an agreement with the
competent central committee cannot be reached without unnecessary delay, and within six
weeks at the most, the head of the central administrative body has to make a decision with-
out unnecessary delay after discussing the case with the central committee. At the central
committee's request, the head of the central administrative body has to obtain an expert
opinion from the staff representation supervisory authority.

The provisions of the PVG provide additional protection to the employee affected, because
the fact that PVG provisions were violated in the course of termination of the employment
relationship entitles the employee to file an application and/or complaint for the measure to
be ineffective.
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Given that collective redundancies do not occur in the public sector and that statutory provi-
sions lay down the protection of the acquired rights of employees in the event that adminis-
trative offices are outsourced, and that the staff representation body has a strong say in the
event that employment relationships are terminated, there seems to be no need for the im-
plementation of Article 29 in the public sector.

Opinion of the Committee

Under Article 29, workers’ representatives have the right to be informed and consulted in
good time by employers planning to make collective redundancies.

Under Article 29 the collective redundancies referred to are redundancies affecting several
workers within a period of time set by law and decided for reasons which have nothing to do
with individual workers, but correspond to a reduction or change in the firm’s activity.5®

The definition of redundancies in domestic law, however, must not be too restrictive.®®

The appendix to the Charter defines workers’ representatives as persons who are
recognised as such under national legislation or practice, in accordance with ILO Convention
No. 135 on workers’ representatives. In other words, trade union representatives, namely,
representatives designated or elected by trade unions or by members of such unions, or
elected representatives, namely, representatives who are freely elected by the workers of
the undertaking and whose functions do not include activities which are recognised as the
exclusive prerogative of trade unions in the country concerned. This wording means that
States Parties are free to decide how the workers’ representatives who have to be informed
and consulted are to be appointed (general or ad hoc system).®’

Domestic law should ensure that employees may appoint representatives even when they
are not otherwise represented in the context of a particular workplace by a trade union or
other representative body. Such representatives should represent all employees who may
be potentially subject to collective redundancies and should not suffer any negative
consequences as a consequence of their activities in this regard.5®

Under Article 29, consultation procedures must take place in good time, before the
redundancies, in other words as soon as the employer contemplates making collective
redundancies. Article 29 requires that the States Parties establish an information and
consultation procedure which should precede the process of collective redundancies. Its
provisions are directed — on the one hand — towards ensuring that workers are made aware
of reasons and scale of planned redundancies, and — on the other hand — towards ensuring
that the position of workers is taken into account when their employer is planning collective
redundancies, in particular as regards the scope, mode and manner of such redundancies
and the extent to which their consequences can be avoided, limited and/or mitigated.®®

Consultation rights must be accompanied by guarantees that they can be exercised in
practice. Where employers fail to fulfil their obligations, there must be at least some
possibility of recourse to administrative or judicial proceedings before the redundancies are
made to ensure that they are not put into effect before the consultation requirement is met.”
Provision must be made for sanctions after the event, and these must be effective, i.e.
sufficiently deterrent for employers.

65 Conclusions 2003, Statement of Interpretation on Article 29
66 Conclusions 2014, Azerbaijan

67 Conclusions 2003 Sweden

68 Conclusions 2014, Statement of Interpretation on Article 29
69 Conclusions 2014, Statement of Interpretation on Article 29
70 Conclusions 2007, Sweden
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The Committee notes that in the public sector there is an individual procedure in place but
not on “collective redundancy”, therefore individual procedures apply also to collective ones.

On the basis of the information at its disposal and following the discussions held during the
meeting concerning the situation both in law and in practice, the Committee considers that
the situation in Austria fulfills the above mentioned requirements and there are no obstacles
to acceptance by Austria of Article 29.

Article 30 — Right to protection against poverty and social exclusion and
Article 31 — The right to housing
Situation in Austria

The authorities stated that the areas addressed by Articles 30 and 31 are also within the
competence of the Lander and/or the local stakeholders. Therefore, a consensus between
all these stakeholders is required.

Nonetheless, affordable housing and combating poverty and social marginalisation are mat-
ters of particular concern to Austria's Federal Government. As part of the Europe 2020 strat-
egy, the Government has defined the reduction of the number of people affected by poverty
or social marginalisation by 235,000 over a ten-year period as a national objective. The
measures taken to this end are very diverse and address various disadvantaged groups of
the population. They include, for example, enhancing the availability of childcare and nursing
care, guidance and support for schools and other educational institutions, the 50+ employ-
ment initiative as well as retraining, follow-up training and upskilling in line with labour market
requirements.

Austria's policy in combating homelessness has often been highlighted as a best-practice
example at an international and European level. Numerous low-threshold projects to combat
homelessness, often carried out in cooperation with NGOs, in combination with subsidised
housing, which is of great importance in Austria, constitute a successful mix of measures. As
a result, the situation in Austria is mostly a notably better one than in other (European) coun-
tries. In cooperation with the Lander, the introduction of the means-tested minimum income
has also helped to effectively improve the situation of people who are at risk of poverty.

A ratification of Articles 30 and 31 is still viewed critically due to the personal scope of the
Charter, in particular due the Committee of Social Rights' criticism regarding Article 16 (une-
gual treatment of third-country nationals (i.e. non-EEA nationals) of the Contracting Parties
to the Charter in the housing subsidies acts of individual countries - for details see Art. 1984
- and regarding Article 1381 (5-year waiting period for third-country nationals of Contracting
Parties to the Charter when it comes to entitlement to means-tested minimum income).

Article 30: The right to protection against poverty and social exclusion
Opinion of the Committee

The Committee provided information concerning interpretation and case law, drawing atten-
tion to two important aspects of Article 30 which concerned: (a) a coordinated approach to
promote effective access of vulnerable persons to social human rights; (b) the review of such
measures with a view to adapting them, where necessary. The Committee would not only
examine the legislation but also require that coordinated policy measures were in place to
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protect against poverty and social exclusion. These should strengthen access to social hu-
man rights, their monitoring and enforcement, improve procedures and management of ben-
efits and services, in particular in the fields of employment, housing, training, education, cul-
ture and social and medical assistance. As long as poverty and social exclusion persist,
alongside the measures there should also be an increase in the resources deployed to make
social human rights possible. The Committee would review poverty data, examine the evolu-
tion of the situation and ensure that adequate funding was allocated to attain the objectives
of the strategy. The economic crisis should not have, as a consequence, a reduction in the
protection of vulnerable persons.

The Committee welcomes the efforts and positive measures taken by Austria in combating
poverty which are in line with the requirements of Article 30 of the Charter.

When examining and balancing the specific problems raised by the authorities with the over-
all progress and situation both in law and in practice, the Committee gave a positive as-
sessment of the situation under Article 30 seeing no major obstacles to acceptance of this
provision.

Article 31 — The right to housing
Paragraph 1 — Adequate housing
Opinion of the Committee

The Committee provided information on aspects of interpretation and case law, emphasising
that under Article 3181, the right to housing implies to take measures designed to promote
access to housing of an adequate standard.

States Parties should promote access to housing in particular to the different groups of vul-
nerable persons, such as low-income persons, unemployed persons, single parent house-
holds, young persons, persons with disabilities including those with mental health problems.
The notion of adequate housing must be defined in law with regard to: (a) a dwelling which is
safe from a sanitary and health point of view and where specific dangers such as the pres-
ence of lead or asbestos are under control; (b) a dwelling of a size suitable in light of the
number of persons and the composition of the household in residence; (¢) a dwelling with
secure tenure supported by the law. The definition of adequate housing must be applied not
only to new constructions, but also gradually to the existing housing stock, and not only to
housing available for rent, but also to owner occupied housing. Public authorities are liable to
ensure that housing is adequate through measures such as an inventory of the housing
stock; injunctions against owners who disregard obligations; urban development rules; and
maintenance obligations for landlords. They must also set limits against the interruption of
essential services such as water, electricity and telephone. The right to adequate housing
must enjoy legal protection through adequate procedural safeguards (i.e. access for occupi-
ers to affordable and impartial remedies).

On the basis of the information at its disposal and following the discussions held during the
meeting, concerning the situation both in law and in practice, and noting the positive
measures taken by Austria in ensuring adequate housing, the Committee gave a positive
assessment of the situation under Article 3181 seeing no major obstacles to acceptance of
this provision. It also pointed out that Austria had undertaken obligations similar to Article
3181 under the UN Covenant on Economic, Social and Cultural Rights.
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Paragraph 2 — Reduction of homelessness
Opinion of the Committee

The Committee provided information on aspects of interpretation and case law, underlining
that under Article 3182, the right to housing implies to take measures designed to prevent
and reduce homelessness with a view to its gradual elimination.

States Parties must set up procedures to limit the risk of forced eviction, which can be de-
fined as the deprivation of housing which a person occupied due to insolvency or wrongful
occupation. Though illegal occupation of a site or dwelling may justify the eviction of the ille-
gal occupants, the criteria of illegal occupation must not be unduly wide, and eviction should
be governed by rules of procedure sufficiently protective of the rights of the occupiers. These
must include, in particular, an obligation to consult the occupiers in order to find alternative
solutions to eviction and the obligation to fix a reasonable notice period before eviction.
When evictions do take place, they must be carried out under conditions which respect the
dignity of the occupiers, and the law must prohibit evictions carried out at night or during the
winter period. When an eviction is justified by the public interest, public authorities must
adopt measures to re-house or financially assist the occupiers. The law must provide com-
pensation for illegal evictions. It must also provide legal remedies and offer legal aid to oc-
cupiers in need of seeking redress from the courts.

Under Article 3182, homeless persons must be offered shelter as an emergency solution,
whereby such shelter must meet health, safety and hygiene standards and be equipped with
basic amenities. Since the right to shelter is closely connected to the right to life and is cru-
cial for the respect of every person’s human dignity, shelter must be offered also to children
and adults unlawfully present in the national territory.

On the basis of the information at its disposal and following the discussions held during the
meeting, concerning the situation both in law and in practice, and noting the efforts and posi-
tive measures taken by Austria in combating homelessness, the Committee gave a positive
assessment of the situation under Article 3182 seeing no major obstacles to acceptance of
this provision. It also pointed out that Austria had undertaken obligations similar to Article
3182 under the UN Covenant on Economic, Social and Cultural Rights.

Paragraph 3 — Affordable housing

Opinion of the Committee

The Committee recalled that an adequate supply of affordable housing must be ensured for
persons with limited resources. Housing is affordable if the household can afford to pay initial
costs (deposit, advance rent), current rent and/or other housing-related costs (e.g. utility,
maintenance and management charges) on a long-term basis while still being able to
maintain a minimum standard of living, according to the standards defined by the society in
which the household is located. " In order to establish that measures are being taken to
make the price of housing accessible to those without adequate resources, States Parties to
the Charter must show not the average affordability ratio required of all those applying for
housing, but rather that the affordability ratio of the poorest applicants for housing is
compatible with their level of income. 2

71 Conclusions 2003, Sweden
72 FEANTSA v. Slovenia, Complaint No. 53/2008, decision on the merits of 8 September 2009, § 72.
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States Parties must:

— adopt appropriate measures for the provision of housing, in particular social housing;"”®
social housing should target, in particular, the most disadvantaged; "

— adopt measures to ensure that waiting periods for the allocation of housing are not
excessive; judicial or other remedies must be available when waiting periods are
excessive;”

— introduce housing benefits at least for low-income and disadvantaged sections of the
population.”® Housing benefit is an individual right: all qualifying households must
receive it in practice; legal remedies must be available in case of refusal.”’

All the rights thus provided must be guaranteed without discrimination, in particular as in
respect of Roma or travellers. 7

On the basis of the information at its disposal and following the discussions held during the
meeting concerning the situation both in law and in practice, the Committee notes that Article
3183 should be applied also to third country-country nationals which might pose problems of
conformity under this provision.

73 Conclusions 2003, Sweden

74 International Movement ATD Fourth World v. France, complaint No. 33/2006, decision on the merits of 5 De-
cember 2007, 88 98-100

5 International Movement ATD Fourth World v. France, complaint No. 33/2006, decision on the merits of 5 De-
cember 2007, § 131

76 Conclusions 2003, Sweden

77 Conclusions 2003, Sweden

8 International Movement ATD Fourth World v. France, complaint No. 33/2006, decision on the merits of 5 De-
cember 2007, 88 149-155
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M. EXCHANGE OF VIEWS ON THE COLLECTIVE COMPLAINTS PROCEDURE

The President of the Committee provided an overview of the collective complaints proce-
dure, which had been so far accepted by 15 member States, including 14 states party to the
European Union.

He noted that the collective complaints procedure, which came into force in 1998 under an
Additional Protocol to the European Social Charter, complemented the judicial procedure
under the European Convention of Human Rights.

The aim of the procedure was to increase the effectiveness and the speed of the implemen-
tation of the European Social Charter and also to increase the role of the Social partners and
NGOs by giving them a more prominent role in enabling them to directly apply to the Com-
mittee when they consider that the Charter is not correctly applied in a country.

The complainant organisation is not necessarily a victim and there is no obligation to ex-
haust domestic remedies.

The organisations entitled to lodge collective complaints are as follows:

— the European social partners: European Trade Union Confederation (ETUC), for em-
ployees; Business Europe and International Organisation of Employers (OIE), for em-
ployers;

— certain international non-governmental organisations (INGOs) holding participatory
status with the Council of Europe;

— social partners at national level.

Furthermore, any State may grant representative national non-governmental organisations
(NGOs) within its jurisdiction the right to lodge complaints against it. So far, only Finland has
done so.

A complaint may be declared admissible even if a similar case has already been submitted
to another national or international body. The fact that the substance of a complaint has
been examined as part of the Charter supervision procedure based on government reports
does not constitute an impediment to the complaint’s admissibility. The fact that a complaint
relates to a claim already examined in the context of a previous complaint is not in itself a
reason for inadmissibility; the submission of new evidence during the examination of a com-
plaint may prompt the Committee to re-assess a situation it has already examined in the
context of previous complaints and, where appropriate, take decisions which may differ from
the conclusions it adopted previously.

If the complaint is declared admissible, the Committee asks the respondent State to make
written submissions on the merits of the complaint within a time limit which it sets. The Pres-
ident then invites the organisation that lodged the complaint to submit, on the same condi-
tions, a response to these submissions. The President may then invite the respondent State
to submit a further response. It is a real adversarial procedure.

International organisations of employers and trade unions are invited to make observations
on complaints lodged by national organisations of employers and trade unions or by non-
governmental organisations. The observations submitted here are transmitted to the organi-
sation that lodged the complaint and to the respondent State.
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The Committee may also invite any organisation, institution or person to submit observa-
tions. Any observation received by the Committee is transmitted to the respondent State and
to the organisation that lodged the complaint.

In the course of the examination of the complaint, the European Committee of Social Rights
may organise a hearing. The hearing may be held at the request of one of the parties or on
the Committee’s initiative. The hearing is public unless the President decides otherwise.

Following deliberation, the Committee adopts a decision on the merits of the complaint. It
decides whether or not the Charter has been violated. The decision is notified to the parties
and the Committee of Ministers.

Insofar as they refer to binding legal provisions and are adopted by a monitoring body estab-
lished by the Charter and the Protocol providing for the system of complaints, the decisions
of the European Committee of Social Rights must be taken into consideration by the States
concerned; however, they are not enforceable in the domestic legal system. In practice, this
means that when the Committee rules that the situation in a country is not in compliance with
the Charter, the complainant organisation cannot require the committee’s decision to be en-
forced in domestic law as would be the case with a ruling by a court in the State concerned.

The decisions of the Committee — like its Conclusions in the reporting system — are declara-
tory; in other words, they set out the law. On this basis, national authorities are required to
take measures to give them effect under domestic law. In this connection, domestic courts
could declare invalid or set aside domestic legislation if the Committee has ruled that it is not
in compliance with the Charter, depending on the internal legal system of the State.

In the event of violation of the Charter, the State is asked to notify the Committee of Minis-
ters of the Council of Europe of the measures taken or planned to bring the situation into
conformity.

The Committee of Ministers may adopt a resolution, by a majority of those voting. The reso-
lution takes account of the respondent State’s declared intention to take appropriate
measures to bring the situation into conformity. The Committee of Ministers’ decision is
based on social and economic policy considerations not on legal considerations.

If the State in question does not indicate its intention to bring the situation into conformity,
the Committee of Ministers may also adopt a recommendation to the State. In view of the
importance of this decision, a two-thirds majority of those voting is required here. In the case
of both resolutions and recommendations, only States party to the Charter may take part in
the vote.

The European Committee of Social Rights’ decision on the merits of the complaint is made
public at the latest four months after the report is transmitted to the Committee of Ministers
and is published on the Council of Europe website.

Ultimately, it falls to the Committee to determine whether the situation has been brought into
compliance with the Charter.

The Committee’s findings of violation in the framework of the complaints procedure are not
intended to be decisions against states. The spirit and purpose of the procedure, as the
Committee understands it, is not to put the State on trial for its lack of implementation of the
Charter. It is rather to put the normative provisions of the Charter to the test of specific and
concrete situations. It is to assess what a State has to do or to prevent in order to guarantee
the application of rights of the Charter in specific situations. In other words, the purpose is to
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give an additional opportunity to states parties to bring the situation into conformity and to
prevent possible further violations of the Charter.

There are other added values of the procedure: the complaints procedure is also important
because it opens the Charter to the civil society, to its very beneficiaries, those who are di-
rectly concerned with the implementation of the Charter and who are the best guardians of
these rights.

Furthermore, accepting the procedure now produces an advantage to the States concerned
in terms of reporting burden under the Charter: States having accepted the complaint proce-
dure are exempted from some reporting obligations under the Charter.

Experience has shown that, since the introduction of the procedure, the number of com-
plaints over time had been relatively limited and has not created an undue burden on gov-
ernments.

The President of the Committee also recalled that, in the framework of the Turin process
started in 2014, reinforcement of the collective complaints procedure was a priority and all
member States had been called on to ratify the Protocol. It provided a legal tool for guaran-
teeing the full enjoyment of fundamental social and economic rights and had important impli-
cations for improving democracy through the involvement of civil society as actors.

The Government authorities mentioned that an inter-ministerial working group with social
partner participation had been set up, in order to discuss the opportunity of ratifying the Col-
lective Complaints Protocol. The experts pointed out that the Protocol in a way constituted
an “alien element within the Austrian legal system”, where the main emphasis lies on domes-
tic judicial proceedings and on individual applications.

The authorities added that Austria will have a closer look at the experience made by the oth-
er Member States of the Council of Europe with the collective complaints procedure.

The President of the Committee emphasised that there are no major differences between
the internal legal order of Austria and that of those states which have accepted the collective
complaints procedure, and the acceptance of the Additional Protocol to the European Social
Charter should not pose specific problems for Austria.

In his closing remarks, the President of the Committee encouraged Austria to accept new
provisions in order to support the state of social rights in the country. To allow further im-
provements o social rights in Austria, new provisions of the Charter could be accepted even
if the situation does not seem at present to be fully in compliance with the Charter.
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APPENDIX I: PROGRAMME OF THE MEETING ON THE NON ACCEPTED
PROVISIONS OF THE EUROPEAN SOCIAL CHARTER

organised by
Council of Europe
and
Federal Ministry of Labour, Social Affairs and Consumer Protection

Vienna, 28 April 2016

Venue: Federal Ministry of Labour, Social Affairs and Consumer Protection,
Stubenring 1, 1010 Vienna
“Sophiensaal” (Room 139)

Working languages: English and German

The meeting is organised in the framework of the procedure provided for by Article
22 of the 1961 Charter on “non-accepted provisions”. It will consist of an exchange of
views and information on the provisions not accepted by Austria with a view to eval-
uating the prospects for acceptance of additional provisions. There will also be an
exchange of views on the collective complaints procedure.

The overall objective is to ensure the effectiveness of social rights in Austria.
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9.30

9:45

10:15
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Opening of the meeting

Ms Anna Ritzberger-Moser, Director General, Labour Law and Central
Labour Inspectorate, Federal Ministry of Labour, Social Affairs and Con-
sumer Protection

Mr Henrik Kristensen, Deputy Head of the Department of the European So-
cial Charter, Council of Europe

Ms Susanne Piffl-Pavelec, Head of Division, EU-Labour Law and Interna-
tional Social Poliy, Federal Ministry of Labour, Social Affairs and Consumer
Protection

Article 281 (Reasonable working time) and Article 786 (Inclusion of
time spent on vocational training in the normal working time)

The situation in law and in practice in Austria. Reasons for non-
acceptance.

Presentation by Government

Mr Hans Binder, Head of Division, Labour Protection Law, Federal Ministry
of Labour, Social Affairs and Consumer Protection

Comments in light of the Committee’s case law

Ms Karin Lukas, member of the European Committee of Social Rights,
Discussion/questions/answers

Article 484 (Reasonable notice of termination of employment), Article

24 (Right to protection in case of dismissal) and Article 29 (Right to
information and consultation in procedures of collective redundan-

cy)

The situation in law and in practice in Austria. Reasons for non-
acceptance.

Presentation by Government

Ms Beate Saurugger, Contractual Labour Law Division, Federal Ministry of
Labour, Social Affairs and Consumer Protection

Ms Anita Pleyer, Civil Service and Administrative Innovation, Federal
Chancellery

Comments in light of the Committee’s case law

Mr Giuseppe Palmisano, President of the European Committee of Social
Rights

Discussion/questions/answers
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11:00

11.15

12.00

12:45

14:00

Coffee break

Article 684 (Collective action), Article 21 (Right of workers to be in-
formed and consulted) and Article 22 (Right of workers to take part
in the determination and improvement of working conditions and
working environment)

The situation in law and in practice in Austria. Reasons for non-
acceptance.

Presentation by Government

Ms Stefanie Mandl, Collective Labour Law Division, Federal Ministry of La-
bour, Social Affairs and Consumer Protection

Comments in light of the Committee’s case law

Ms Birgitta Nystrom, member of the European Committee of Social Rights,
Discussion/questions/answers

Article 882 (lllegality of dismissal during maternity leave) and Article
1582 (Employment of persons with disabilities)

Discussion in light of the declaration made by Austria in connection with the
ratification of the Revised Charter and subsequent correspondence be-

tween the Committee and the Austrian authorities.

Introduction by Ms Karin Lukas, member of the European Committee of
Social Rights

Comments by Government and by Committee members
Lunch break

Article 2682 (Moral harassment) and Article 2783 (lllegality of dismis-
sal on the ground of family responsibilities)

The situation in law and in practice in Austria. Reasons for non-
acceptance.

Presentation by Government
Ms Stefanie Mandl, Collective Labour Law Division, Federal Ministry of La-
bour, Social Affairs and Consumer Protection

Ms Beate Saurugger, Contractual Labour Law Division, Federal Ministry of
Labour, Social Affairs and Consumer Protection
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Comments in light of the Committee’s case law
Ms Diana Balanescu, Lawyer, Department of the European Social Charter

Discussion/questions/answers

Article 23 (Right of the elderly to social protection)

The situation in law and in practice in Austria. Reasons for non-
acceptance.

Presentation by Government

Mr Markus Windegger, Department of Senior Citizens Affairs, Federal Min-
istry of Labour, Social Affairs and Consumer Protection

Comments in light of the Committee’s case law

Ms Birgitta Nystrom, member of the European Committee of Social Rights,
Discussion/questions/answers

Coffee break

Article 1883 (Liberalising regulations), Article 1984 (Equality regard-
ing employment, right to organise and accommodation) Article 1988
(Guarantees concerning deportation), Article 19810 (Equal treatment
for the self-employed) and Article 19811 (Teaching language of host

state)

The situation in law and in practice in Austria. Reasons for non-
acceptance.

Presentation by Government

Mr Heinz Kutrowatz, Head of Staff, EU Labour Market Laws, International
Affairs of Labour Market Laws, Federal Ministry of Labour, Social Affairs
and Consumer Protection

Mr Richard Melichar, Law Department, Federal Ministry of the Interior

Ms Elisabeth Florus, EU-Labour Law and International Social Policy Divi-
sion, Federal Ministry of Labour, Social Affairs and Consumer Protection
Comments in light of the Committee’s case law

Mr Henrik Kristensen, Deputy Head of the Department of the European So-
cial Charter, Council of Europe

Discussion/questions/answers
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16:00

16:30

17.00

Article 30 (Right to be protected against poverty and social exclu-
sion) and Article 31 (Right to housing)

The situation in law and in practice in Austria. Reasons for non-
acceptance.

Presentation by Government

Mr Christian Klopf, Department of Social Policy Issues, Federal Ministry of
Labour, Social Affairs and Consumer Protection

Comments in light of the Committee’s case law

Mr Giuseppe Palmisano, President of the European Committee of Social
Rights

Discussion/questions/answers
The collective complaints procedure

Introduction by Mr Giuseppe Palmisano, President of the European Com-
mittee of Social Rights

Austria: progress towards acceptance of the procedure

Ms Elisabeth Florus, EU-Labour Law and International Social Policy Divi-
sion, Federal Ministry of Labour, Social Affairs and Consumer Protection

Discussion/questions/answers

Closing of the meeting
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APPENDIX II: List of participants

TEILNAHMELISTE
L] d
Sozialcharta-Meeting, 28. April 2016 s
Name Organisation E-Mail-Adresse
[ Topm o 5 G,Aﬂi-’ [T Vierg Aws WALT fcwadrT '3&.,9\.-.;,,:5_ .:Aﬁ.-l.ﬁ_Q VUL T o AL TS Vg, o, AT
I | — ]
‘-Z:,—_th_. B WL R VAR [T

e R e e

_Ll-ra.t-f.{:"‘»f‘ ALiertd I i?n'u{-f- AR S h_;-ﬂ'fﬁ_’ }“?M
ety WieczoRp | BHWFW et i 9 mvfw c;ur

_E‘:"F"‘ab:'f':i,__‘-'-rfﬂf'f ':lel"l""")'f-f.htL ;.r-" = l’u....--..n"

B te S e e
- - Ir

e B Chatl G P42 |t P g e s v
for [ThLAY fade G (05« Plantdivty Cum. b
F,:h'l}, LLET—‘ "k"‘ | 0 a‘lugﬁn.ll-\"h\ '.H"L.

Rum™ ool | BAK oty aut@mmm et

Ejh‘héu__-'?lLT B -"-”’\'t_l_"l._""-_"x_ s i [ m LT I ey

.‘é&"-”f‘ pﬁ"—‘;:-'z.:;’g M_ 1 I{:.ng-r.f\é'yr‘f W A ._{.-’-h*{

| fivcaes W EBEC | GkA T4 . | ayreaey ul:-ba'r’ci-lhl:s-’ at
Kaiin  Gooer | BhASK  SW

1 ket tt““ ﬂ\ T T I T af

Name Dmanlellnun | E-Hml-ﬁ.duun I
| — — o 1
_ Stefan Wide | ade i | Wit @’M eCamwide kA win i 06 |
_‘1—; ol J"_HF‘LJ. Ffbk’ll d"“'r'l-\vl’lu!k“h_jﬂ{{" 1-_}1— Lewma @T { eeerelrmemibern v’f"-_ﬁf’
-" 'v? |"._ i ._-'..'k., r 1‘-"‘ "| "‘""‘ L Ao ',.'~| | ".‘- byt s o LI 4@ A '\-’ -EI

—_— IE— -

‘{K 4'_.. st L ‘__" Y. |_;f._“_'l7,1,fl'_.,_-'_ S r'.%d} ET

_Ed-u_u.( He D - kKwne! b '}i}’\"xlbsiJiir«jll+ri 3«-‘_”&#_j‘-"”‘“'ki""‘!{_*}iksﬁ_rﬂ;..!_la,hr{.[,.]. of

B .\"‘l" 'tl_f‘_i""‘ A L Tl E |_|..'|I‘__ . '.-H:L:. ¥ '”‘“:Ci _l'n‘h"{ i'__JL‘f_ B [
| Jetean jessme | BREm A o3 ustan feisss g e 64 AT |
L i, ._IL-.-‘J_ hE'LI{_‘J.!iQ B I__,'[i.a‘ , /}'J!_t"_L:L'f_‘- I.s‘.-__fi.:./._f ol oy ':"_"”i?h‘-' ¥ s_?L_ f |

ey Fgend | R \6lY g b ivdoinn T

"‘h."J.u-. \-""' I 'ﬁl Ll \. N TV LA LI_I'-'II‘_

}‘#@I‘ _thw:c"ﬁ.-&fz_ | L}!{,bﬂ'k ijg{(; l (&‘?ﬁclh! j< fre‘;.uu'i'.!‘ )Efu_)..'ﬁz;u,u%rr.u_.“,ﬂ'?{ l
L DEMISHSD b i Vil v

SUMEN LA J-:-nh hevg, S bikaienal g e .0

?L” CRovers JRMASK VIR R ing oveurke
-ﬂ,{‘/[.‘.‘\ 'T'CQLUC_' HhAgK Eﬁf"f“ - |¢=|",°{/f’ﬁ
| furtin 2 Preee- Pduzeee | Ahage ;T,';r,,f,f., |

_____ o | /J-:-mn.nt #

L-v.. * q.;q,._ lLJ“-!‘l i, h,u__ J

foaia Uit o T -

{"M-I ﬁ"*"(‘_‘"‘;“— ot |

i ‘F-“&-'d( Q jp;.,p_l":x-..--. f‘:'a-_ __a_‘f(__i

46



APPENDIX IlI: Situation of Austria with respect to the European Social Charter

Signatures, ratifications and accepted provisions

Austria ratified the European Social Charter on 29/10/1969 and the Revised European Social Charter on
20/05/2011, accepting 76 of the Revised Charter’s 98 paragraphs.

Austria has not yet accepted the system of collective complaints.
The Charter in domestic law
Statutory ad hocincorporation by specific implementing legislation.

Table of accepted provisions

1.1 1.2 1.3 1.4 2.1 2.2 2.3 2.4 2.5 2.6 2.7 3.1
3.2 3.3 3.4 4.1 4.2 4.3 4.4 4.5 5 6.1 6.2 6.3
6.4 7.1 7.2 7.3 7.4 7.5 7.6 7.7 7.8 7.9 7.10 8.1
8.2 8.3 8.4 8.5 9 10.1 10.2 10.3 10.4 10.5 11.1 11.2
11.3 12.1 12.2 12.3 12.4 13.1 13.2 13.3 13.4 14.1 14.2 15.1
15.2 15.3 16 17.1 17.2 18.1 18.2 18.3 18.4 19.1 19.2 19.3
19.4 19.5 19.6 19.7 19.8 19.9 19.10 | 19.11 19.12 | 20 21 22

23 24 25 26.1 26.2 27.1 27.2 27.3 28 29 30 31.1
31.2 31.3 Grey= Accepted provisions

Update : March 2016 Department of the European Social Charter

Factsheet — AUSTRIA Directorate General Human Rights and Rule of Law
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Monitoring the implementation of the European Social Charter 7°

I. Reporting system &
Reports submitted by Austria

Between 1972 and 2015, Austria submitted 29 reports on the application of the 1961 Charter and 4
reports on the application of the Revised Charter.

The 4th report, submitted on 04/11/2015, concerns the accepted provisions relating to Thematic
Group 1 “Employment, training and equal opportunities”, namely:

e the right to work (Article 1),
the right to vocational guidance (Article 9),
the right to vocational training (Article 10),
the right of persons with disabilities to independence, social integration and participation in
the life of the community (Article 15),
the right to engage in a gainful occupation in the territory of other States Parties (Article 18),
the right of men and women to equal opportunities (Article 20),
the right to protection in cases of termination of employment (Article 24),
the right to workers to the protection of claims in the event of insolvency of the employer
(Article 25).

In addition, the report concerns the information required by the Committee in the framework of Con-
clusions 2014 relating to thematic group 3 “Labour rights” (Articles 2, 4, 5, 6, 26, 28 and 29 of the
Revised Charter), in the event of non-conformity for lack of information.

Conclusions with respect to these provisions will be published in January 2017.

The 5th report, which should be submitted by 31/10/2016, should concern the accepted provisions
relating to Thematic Group 2 “Health, Social security and social protection”, namely:

the right to safe and healthy working conditions (Article 3),

the right to protection of health (Article 11),

the right to social security (Article 12),

the right to social and medical assistance (Article 13),

the right to benefit from social welfare services (Article 14),

the right of elderly persons to social protection (Article 23),

the right to protection against poverty and social exclusion (Article 30).

79 The European Committee of Social Rights (“the Committee”) monitors compliance with the Charter under two
procedures, the reporting system and the collective complaints procedure, according to Rule 2 of the Commit-
tee’s rules: « 1. The Committee rules on the conformity of the situation in States with the European Social Char-
ter, the 1988 Additional Protocol and the Revised European Social Charter. 2. It adopts conclusions through the
framework of the reporting procedure and decisions under the collective complaints procedure ».

Further information on the procedures may be found on the HUDOC database and in the Digest of the case law
of the Committee.

80 Following a decision taken by the Committee of Ministers in 2006, the provisions of the Charter have been
divided into four thematic groups. States present a report on the provisions relating to one of the four thematic
groups on an annual basis. Consequently each provision of the Charter is reported on once every four years.
Following a decision taken by the Committee of Ministers in April 2014, States having accepted the collective
complaints procedure are required, in alternation with the abovementioned report, to provide a simplified report
on the measures taken to implement the decisions of the Committee adopted in collective complaints concerning
their country. The alternation of reports is rotated periodically to ensure coverage of the four thematic groups.
Detailed information on the Reporting System is available on the relevant webpage. The reports submitted by
States Parties may be consulted in the relevant section.
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In addition, the report should provide the information required by the Committee in the framework of
Conclusions 2015 relating to Thematic Group 4 “Children, families, migrants” (Articles 7, 8, 16, 17,
19, 27 and 31 of the Revised Charter), in the event of non-conformity for lack of information.

Conclusions with respect to these provisions will be published in January 2018.

Situations of non-conformity 8!

Thematic Group 1 “"Employment, training and equal opportunities” - Conclusions XX-1
(2012)

» Article 1§2 — Right to work — Freely undertaken work (non-discrimination, prohibition of forced
labour, other aspects)

During the reference period Article 882 of the Aliens Employment Act legislation required employers

to make foreign workers redundant first when reducing manpower or to avoid having to reduce the
working hours of all employees.

» Article 1061 — Right to vocational training — Promotion of technical and vocational training; access
to higher technical and university education

Nationals of other States Parties who are not nationals of the European Economic Area and are law-
fully resident or regularly working in Austria are granted access to university education only subject to
the availability of places.

» Article 1064 — Right to vocational training — Encouragement for the full utilisation of available facili-
ties

Equal treatment of nationals of other States Parties lawfully resident or regularly working in Austria is
not guaranteed with regard to fees and to financial assistance for training.

Thematic Group 2: “Health, social security and social protection” - Conclusions 2013

» Article 3§62 — Right to safe and healthy working conditions — Safety and health regulations — Self-
employed Workers are not sufficiently covered by occupational health and safety regulations.

» Article 12§4 — Right to social security of persons moving between States

1. Equal treatment with regard to social security rights is not guaranteed to nationals of all other
States Parties;

2. Equal treatment with regard to access to family allowances is not guaranteed to nationals of all
other States Parties.

» Article 13§1— Right to social and medical assistance — Adequate assistance for every person in
need

Granting of social assistance benefits to non-EU/EEA national, who are legally residing in Austria, is
subject to an excessive length of residence condition.

Thematic Group 3: “Labour rights” - Conclusions 2014

» Article 2§4 — Right to just conditions of work — Elimination of risks in dangerous or unhealthy oc-
cupations

Public-sector employees at federal level performing dangerous or unhealthy work are not entitled to
appropriate compensation measures such as reduced working hours or additional paid leave.

» Article 4§51 — Right to a fair remuneration — Decent remuneration
It has not been established that the lowest wage paid is sufficient to ensure a decent standard of
living.

81 Further information on the situations of non-conformity is available on the HUDOC database.
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» Article 28 — Right of workers’ representatives to protection in the undertaking and facilities to be
accorded to them

The period during which the protection is granted to a workers’ representative beyond his/her man-
date is not reasonable.

Thematic Group 4: “Children, families and migrants” — Conclusions 2015

» Article 7§10 — Right of children and young persons to protection- Special protection against physical
and moral dangers
Not all children until the age of 18 are protected against all forms of child pornography.

» Article 16 - Right of the family to social, legal and economic protection
Equal treatment for nationals of the other States Parties with regard to the payment of housing sub-
sidies is not ensured (nationality, length of residence requirements).

» Article 1761 — Right of children and young persons to social, legal and economic protection - Assis-
tance, education and training
The maximum length of pre-trial detention of minors is excessive

» Article 1956 — Right of migrant workers and their families to protection and assistance — Family
reunion

» The age limit of 21 for family reunion of married couples who are not nationals of an EEA member
state does not facilitate family reunion;

¢ Under the quota system which limits the number of requests which may be accepted during any
given year, families may be required to wait for up to three years before being granted reunion, a
delay which is excessive;

« The fact that certain categories of sponsored family member need to prove knowledge of the Ger-
man language at level Al on the Common European Framework hinders the right to family reunion.

The Committee was unable to assess whether the following rights are respected and in-
vited the Austrian Government to provide for additional information in its next report on
the following provisions:

Thematic Group 1 “Employment, training and equal opportunities”

» Article 184 Conclusions XX-1 (2012)
» Article 9 Conclusions XX-1 (2012)
» Article 1581 - Conclusions XX-1 (2012)
» Article 1582 - Conclusions XX-1 (2012)

Thematic Group 2 “Health, social security and social protection”
» Article 3§1 - Conclusions 2013
Thematic Group 3: “Labour rights”

» Article 483 - Conclusions 2014
» Article 485 - Conclusions 2014

Thematic Group 4: “Children, families and migrants”

» Article 785 - Conclusions 2015
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II. Examples of progress achieved in the implementation of rights under
the Charter
(update in progress)

Non-discrimination (Nationality)

» Children of Turkish residents legally employed in the labour market are entitled to the exemption
certificate allowing them to work anywhere in Austria once they have lived in the country for five
years (according to the terms of the Association Agreement between Turkey and the EU and the deci-
sion taken by the Association Council in 1998).

» Repeal of the nationality condition for payment of the emergency assistance ( Notstandshilfe) (legis-
lative amendments effective since 1 April 1998).

» Adoption of a legislation to guarantee an equal treatment between Austrian nationals and nationals
of other States Parties with regard to eligibility for scholarships (entry into force on 16 February 2006)
» Removal of the three-months employment requirement for nationals of other States Parties to ben-
efit from childcare benefits and large-families allowances.

» Repeal of Section 882 of the Aliens Employment Act, which required employers who were reducing
manpower to make foreign workers who had entered the labour market for the first time redundant
first. Section 882 also provided that in the event of reduced activity in the company the employment
contracts of foreign nationals may be terminated if such action might prevent shorter working hours
in the long run for all workers.

Non-discrimination (Sex)
» Entitlement of workers to take legal action before a court to ensure the observance of the principle
of equal pay for women and men (Act of 23 February 1979 on equality of treatment).

Non-discrimination (Disability)
» Adoption of a compendium of laws prohibiting discrimination on the ground of disability in a day-to-
day context (excluding working environment).

Children

» Increase of the penalty for the abuse of children under 14 years of age. Introduction of provisions
stipulating that the statute of limitation in the case of certain sexual offences committed against chil-
dren does not begin to run until the age of majority has been reached (amendments made in 1998 to
the criminal law on sexual offences).

» Under the Act to Reform the Law of Parent and Child and Name Law 2013, the courts can entrust
parents with joint custody even against one of the parents’ will, where it is ruled that this would be
more in the interest of the child’s well-being than if one parent were to have sole custody.

Employment

» Repeal of the 1885 Vagrancy Act and of Article 305 of the Criminal Code (Act of 1 January 1975).

» Adoption of a legislation on 14 January 2006 allowing all foreigners to be elected to work councils.
» Conclusion in 2009 of a framework agreement by social partners in order to reach a minimum
wage of € 1,000 gross for workers in all sectors of the economy.
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APPENDIX IV: Declaration of the Committee of Ministers
on the 50th anniversary of the European Social Charter

(Adopted by the Committee of Ministers on 12 October 2011
at the 1123rd meeting of the Ministers’ Deputies)

The Committee of Ministers of the Council of Europe,

Considering the European Social Charter, opened for signature in Turin on 18 October 1961
and revised in Strasbourg on 3 May 1996 (“the Charter”);

Reaffirming that all human rights are universal, indivisible and interdependent and interrelat-
ed;

Stressing its attachment to human dignity and the protection of all human rights;
Emphasising that human rights must be enjoyed without discrimination;

Reiterating its determination to build cohesive societies by ensuring fair access to social
rights, fighting exclusion and protecting vulnerable groups;

Underlining the particular relevance of social rights and their guarantee in times of economic
difficulties, in particular for individuals belonging to vulnerable groups;

On the occasion of the 50th anniversary of the Charter,

1. Solemnly reaffirms the paramount role of the Charter in guaranteeing and promoting
social rights on our continent;

2. Welcomes the great number of ratifications since the Second Summit of Heads of
States and Governments where it was decided to promote and make full use of the Charter,
and calls on all those member states that have not yet ratified the Revised European Social
Charter to consider doing so;

3. Recognises the contribution of the collective complaints mechanism in furthering the
implementation of social rights, and calls on those members states not having done so to
consider accepting the system of collective complaints;

4. Expresses its resolve to secure the effectiveness of the Social Charter through an
appropriate and efficient reporting system and, where applicable, the collective complaints
procedure;

5. Welcomes the numerous examples of measures taken by States Parties to imple-
ment and respect the Charter, and calls on governments to take account, in an appropriate
manner, of all the various observations made in the conclusions of the European Committee
of Social Rights and in the reports of the Governmental Committee;
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6. Affirms its determination to support States Parties in bringing their domestic situation
into conformity with the Charter and to ensure the expertise and independence of the Euro-
pean Committee of Social Rights;

7. Invites member states and the relevant bodies of the Council of Europe to increase
their effort to raise awareness of the Charter at national level amongst legal practitioners,
academics and social partners as well as to inform the public at large of their rights.
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