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1. Introduction, Structure and Scope of this report
1.1. Introduction

The Commission welcomes the opportunity to provide to the European
Committee of Social Rights comments on a number of matters regarding
the United Kingdom’s 40" National Report? on the Implementation of the
European Social Charter and the rights that are examined in the 2021
cycle.

The Scotland Act 1998, which established the Scottish Parliament,
requires both the Scottish Parliament and Scottish Governmentto
observe and implement all of the UK’s international human rights
obligations. Under the terms of the Scotland Act 1998, all issues which
are not explicitly reserved to the UK Parliament are devolved to the
Scottish Parliament. Consequently issues such as justice, detention,
policing, health, education, social care and some elements of social
security are within the powers of the Scottish Parliament. A meaningful
understanding of the obligations of the Scottish Parliament and
Government to observe and implement the European Social Charter will
be crucial to ensuring law, policy and practice in Scotland are fully
compliant.

In its 2016-2020 Strategic Plan3, the Commission identified three of its
five strategic priorities as:

e Promoting respect for dignity and rights in health and social care;

¢ Promoting a rights based approach to poverty and social justice;

¢ Increasing accountability for rights: law, regulation, monitoring and
accessing rights.

These three priorities placed a specific focus on:

e embedding human rights in practice throughout health and social
care services;

¢ influencing approaches to tackling poverty, social exclusion and
social justice to be human rights based at local, national and
international levels — including supporting the creation of a rights-



based Scottish Social Security System with Scotland’s newly
devolved social security powers; and

e working towards full incorporation of international human rights in
domestic law.

In recent years the Commission has contributed to the examination by
UN treaty bodies of the realisation of economic, social and cultural rights
in Scotland through reports on the UK’s examinations under:

e The United Nations Convention on the Rights of the Child (CRC) in
2016*.

The International Covenant on Economic, Social and Cultural
Rights (ICESCR) in 2016°.

The United Nations Convention on the Rights of Persons with
Disabilities (CRPD) in 2017°. The Commission is also a member
of the UK Independent Monitoring Mechanism for the CRPD. In
January 2016, the Commission and the Equality and Human
Rights Commission (EHRC) submitted a response to the Scottish
Government’s Draft Delivery Plan for the Convention’.

The International Convention against Torture and other Cruel,
Inhuman or Degrading Treatment or Punishment (CAT) in 20198,
The United Nations Convention on the Elimination of
Discrimination Against Women (CEDAW) in 2019°.

e The Universal Periodic Review (UPR) process in 2017°.

The Commission also contributed through Scotland’s SDG Network to
the UK'’s Voluntary National review process in 2019, including supporting
the development and publication of Scotland’s Supplementary Report™.

1.2. Structure of the report

A grouped article by article analysis of the European Social Charter
Articles under examination is pursued in this document. In selecting
material for this report we have prioritised matters that on our analysis:

- are the most pressing and /or
- where the Committee has requested information and/ or additional
information (based on a previous conclusion) and/or



- where the Commission has carried out particular work on the issue
which may assist the Committee.

The overall report has also been reviewed with specific consideration to
the SDGs. For the purpose of brevity, these references are footnoted
throughout the report.

Appendix 1 provides a collation of the Commission’s recommendations
to the Committee.

1.3. Sources

This report draws from the Commission’s evidence base which was
created as part of a three year research project culminating in the
publication of “Getting it Right: Human Rights in Scotland'®” in 2012 and
led to the development of Scotland’s first National Action Plan for
Human Rights (SNAP). This database has been further developed and
updated through: a national participatory process to develop Scotland’s
second National Action Plan (SNAP 2) in 2017/18; SHRC'’s contribution
to the Scottish Supplementary Report’ to the SDG Voluntary National
Review Process in 2019; as well as our reports to other UN Treaty
Bodies submitted during the reporting period.

This report also draws on evidence from our Lived Experience
Leadership Group'; the Commission’s recent monitoring report focused
on COVID-19, Social Care and Human Rights' and our series of
COVID-19 focused publications'®; other Commission sources, such as:
responses to consultations about proposed legislative change; and
many external sources including reports published by NGOs,
Ombudsmen, inspectorates and regulators. We would be pleased to
provide any clarification, further information, or other assistance to the
Committee.




2. Article 3 — The right to safe and healthy working
conditions

2.1. Article 3.1 - Issue safety and health regulations
2.1.1. COVID-19: protection of frontline workers'

It is now well documented that in Scotland the Coronavirus outbreak has
significantly impacted on the residents and staff of Scotland’s care
homes. Data released by the National Records of Scotland showed that
by August 2020, 47 per cent of COVID-19 deaths registered related to
deaths in care homes". By April 2021, COVID-related deaths in Scottish
care homes accounted for approximately a third of the more than 10,000
deaths'®. Questions have arisen over whether the approach taken to
COVID-19 in care homes has been sufficient and appropriate, in
particular, whether clinical guidance was appropriate; whether adequate
personal protective equipment (“PPE”) was made available for the
protection of both staff and residents; and whether the availability and
distribution of Coronavirus testing of care home residents and staff was
adequate™®.

These concerns were also raised within the Commission’s monitoring
research? into the impact of the COVID-19 pandemic, and how it has
been managed, on people’s rights in the context of care at home and
support in the community, published in October 2020. The research
highlighted concerns that at the start of the pandemic, information and
guidance about PPE was often confusing and changed quickly. The
research further highlighted that as time progressed, changes to
guidance on PPE were often communicated before there was any

i In relation to the Sustainable Development Goals — Goal 8: Decent work and economic growth and
Goal 3: Good health and wellbeing are both relevant to this issue. Specifically, Target 8.8 focuses on
the protection of labour rights and promotion of safe and secure working environments for all workers.
For Goal 3, Target 3.d makes reference to strengthening countries’ capacity for risk reduction and the
management of national and global health risks.
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infrastructure in place to supply the relevant items, which led to anxiety
among front-line social care staff and families.

Concern was also raised in the Commission’s research that information
and guidance on PPE had been written with clinical settings in mind, and
that there was little understanding and awareness of how care and
support are provided in either residential or home care settings, which in
turn affected the relevance of the guidance to the way their
organisations worked?".

With regard to sourcing PPE, concerns were raised in the Commission’s
research report?? that PPE resources were diverted away from certain
parts of the social care workforce in preference for both the National
Health Service (NHS) and for public authority provided services. Others
stressed that there had been or were inequalities in access to testing
between health and social care workers, between different types of
social care workers, and between family carers and health and social
care workers. Several interviewees in the Commission’s research also
pointed out that, as with PPE, there was or had been a significant gap
between policy statements on testing and the actual infrastructure
available to achieve this?3.

A recent report by Audit Scotland into PPE?* revealed that at the height
of the first wave in April 2020, Scotland came within eight hours of
running out of some stocks of PPE. Overall, the auditor general for
Scotland, Stephen Boyle, concluded that the Scottish Government and
NHS National Services Scotland (NHS NSS) had “worked well together
under extremely challenging circumstances.” However, he criticised the
lack of preparedness, despite three preparedness exercises since 2011,
noting that the processes that NHS NSS had in place for distributing
PPE before the Covid-19 pandemic were not designed to enable
distribution of high volumes of PPE to urgent timescales. The report also
found the surge in prices for PPE cost NHS NSS £37.4m over what it
would have normally paid for the safety equipment®>. Other concerns
highlighted in the report included, a lack of knowledge about stock held
by NHS boards and a need to better understand the PPE demand and
usage in social care and primary care settings.

10



1. The Commission recommends that the Committee ask the UK and
Scottish Governments what steps they will take to ensure that in a
future such event (or a resurgence of COVID), personal protective
equipment and testing will be available to everyone who requires or
provides personal care in a social care environment.

The First Minister has confirmed to the Scottish Parliament?” that there
will be a public inquiry into the handling of all aspects of the pandemic,
including what has happened in care homes?®. This commitment is
welcomed by the Commission. The Commission has published a briefing
which sets out the human rights framework as it applies to the issues we
understand to have arisen in Scotland’s care homes and details the
requirements of human rights law to ensure effective investigations are
carried out?®. In July 2020, the First Minister put on record her
commitment that any public inquiry should take a human rights based
approach. The Commission has written to the Scottish Government
setting out what a human rights based approach requires in that
context,

2. The Commission recommends that the Committee ask the Scottish
Government to reconfirm its commitment to taking a human rights
based approach to a public inquiry into the response to the pandemic,
which specifically gives consideration as to whether human rights
standards and principles have been met.
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3. Article 11 — The right to protection of health"

3.1. Article 11.1 — Removal of the causes of ill-health

3.1.1. Life Expectancy across the Country and Different
Population Groups''

Over recent decades, Scotland has seen an overall rise in life
expectancy and improvements in people’s health, although this progress
has not been experienced universally. Progress made at a population
level has, however, stalled since 2012, with levels actually worsening in
the most socioeconomically deprived areas?. Scotland continues to see
thousands of premature deaths every year, with men from our most
deprived areas spending over 23 fewer years in ‘good health’, and just
over 22 years fewer for womens2. These higher rates of premature death
for men and women remain the highest in Britain.

Data from NHS Health Scotland also reveal that life expectancy for
people with learning disabilities is shorter when compared to the general
population and for those with a diagnosis of Schizophrenia, life
expectancy is 15 years less than the general population for women and
for 20 years less for mens. These concerns: were also raised by the
Commission in our UK Independent Mechanism (UKIM) report: to the
Convention on the Rights of People with Disabilities in 2017. One further
community with a life expectancy significantly lower than the general
population in Scotland, is that of Scottish Gypsy Travellers whose life
expectancy is estimated to be as low as 55 years®.

These inequalities do not occur randomly, but rather are socially
determined often by circumstances, on the whole, beyond an individual's

ii The overall focus of SDG Goal 3 is to ensure healthy lives and promote well-being for all at all ages.
iii A number of SDG Goal 3 targets related to life expectancy, focusing on reducing unnecessary
deaths. These include: Target 3.1 on reducing maternal mortality; 3.2 on ending preventable deaths
of newborns and children under 5 years of age; 3.4 on reducing premature mortality from non-
communicable diseases; 3.9 on reducing the number of deaths and illnesses from hazardous
chemicals and air, water and soil pollution and contamination.
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control®®. NHS Health Scotland have reported that similar patterns of
socially determined circumstances are found in England, Wales and
Northern Ireland. They note that the issues creating this problem are
complex and relate to long-term inequalities, deprivation and poverty,
and changes in the pattern of disease, as well as austerity policies which
have had an adverse impact in recent years®°.

3. The Commission recommends that the Committee asks the Scottish
Government to explain how they plan to address this stagnation in
progress on improving life expectancy, and years of life spent ‘in good
health’ in Scotland.

3.1.2. Sexual and reproductive health-care services for women
and girls"

3.1.2.1. Disabled women

The UKIM report to the UN Committee on the Rights of Persons with
Disabilities*® highlighted concerns about the reproductive and maternity
rights of disabled women in Scotland. In workshops undertaken by
Engender*' many participants discussed their experiences of negative
comments from health professionals with regards to pregnancy and
maternity*?. Most also reported feeling pressured to terminate
pregnancies and to take steps to avoid becoming pregnant rather than
consider having a family*3. These culturally ingrained negative
assumptions about disabled women play a huge role in the systemic
failure to protect their reproductive rights. Engender have noted that the:

‘misconceptions about their needs, intentions and capacities
regarding sex, relationships and motherhood influence the actions
of families, service providers and legal representatives, and
perpetuate stereotypes that lead to lack of autonomy and the

iv SDG Goal 3 Target 3.7 places a specific focus on ensuring universal access to sexual and
reproductive health-care services, including for family planning, information and education, and the
integration of reproductive health into national strategies and programmes.
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breach of a wide range of human rights. The extent to which this
stereotyping of disabled women underpins negative outcomes is
overwhelming™.

UN CRPD Concluding Observations to the UK in 2017 noted their
concern that persons with disabilities, including women, reportedly
continue to be subjected to involuntary medical treatment including
forced sterilization. They also noted the multiple barriers persons with
disabilities, particularly women and girls face in accessing sexual and
reproductive health-care services, including insufficient information and
education on family planning in accessible formats. The Committee has
recommended that:

‘the State party, in close collaboration with representative
organizations of persons with disabilities:

(c) Ensure equal access to sexual and reproductive health-care
services, as set out in target 3.7 of the Sustainable Development
Goals, and provide information and education on family planning
for persons with disabilities in accessible formats, including Easy
Read”.#

The Commission is concerned that this situation is unlikely to change as
long as the majority of relevant Scottish Government policy frameworks
continue to make very little reference, if any, to the sexual and
reproductive health of disabled people. For example, the government’s
key strategy for delivering on the rights articulated in the CRPD for
disabled people, does not mention reproductive and sexual health.

4. The Commission recommends that the Committee asks the Scottish
Government how it is planning to improve its policy frameworks to
address the sexual and reproductive health of disabled people.

3.1.2.2. Maternal Services

As the Commission highlighted in its submission*® to the Committee on
the Elimination of Discrimination Against Women, pregnant women
going through the asylum process face particular difficulties, from lack of
adequate financial support through to lack of interpreters during and
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after childbirth. We noted that a human rights based approach to
assessing the needs of pregnant asylum seeking women in Scotland is
required, with a focus on making them aware of their rights and
entitlements*’.

5. The Commission recommends that the Committee asks how the
Scottish Government plans to ensures that NHS services focus on
equality of access for diverse groups of women.

4. Article 11.1 - Responses to comments and queries
from 2017 conclusions

The Scottish Government’s National Performance Framework*, has five
objectives, one of which is ‘Creating a healthier Scotland’. This includes
a focus on two of the sixteen Strategic Objectives, namely — ‘We live
longer, healthier lives’ and ‘We have tackled the significant inequalities
in Scottish society’. A series of national strategies are set out in the
Health and Social Care Delivery Plan published in December 2016
which aim to support action to develop six national priorities for public
health as well as the creation of a single public health body for Scotland
in 2020.

However, there is broad acknowledgement*® that there has been slow
progress to implement these policies and strategies, and that they are
not yet achieving the intended outcomes of a reduction in inequalities
and improvements in health, especially for those with the poorest health
and social outcomes. A decade of austerity and welfare reform from the
UK Government, has resulted in sizeable cuts to all public services has
hit the poorest the hardest.
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4.1.1. Premature deaths rates"

Mortality rates from Scotland’s leading causes of death, including
coronary heart disease (CHD), cancer, respiratory conditions and stroke
had been witnessing a gradual decline thanks to steady improvements in
lifestyle and health care provisions. If this progress continues, it would
mean that Scotland would be on track to meet the SDG aim of a one-
third reduction by 2030.

Scotland’s overall mortality rate has decreased from 1,136 per 100,000
in 2016 to 1107 per 100,000 people in 2019, a decrease of 3 per cent on
2018. The rate among males (1,275.0 per 100,000) is higher than
among females (971.2 per 100,000). There are geographical
differences with the highest age-standardised mortality rate found in
Glasgow city (1,349.3 per 100,000)%°.

There have, however, been some small increases in specific causes of
death in recent years. Looking at specific causes of death, comparing
the four quarter average for the five year period 2014-2018:

e Deaths from cancer increased by 4.4 per cent to 4,310;

e Deaths from respiratory diseases increased by 3.3 per cent to
1,812;

e Deaths from cerebrovascular disease increased by 1.9 per cent to
1,0555":

e Deaths from coronary heart disease however, fell by 3.6 per cent
to 1,690 and the rate at which new cases of CHD occur has fallen
by almost 22 per cent over the last decade, from 458 per 100,000
population in 2008/09 to 359 in 2017/18%.

v SDG Goal 3 Target 3.4 places a specific focus on reducing by one third premature mortality from
non-communicable diseases through prevention and treatment and promote mental health and well-
being. Progress indicators include both 3.4.1: Mortality rate attributed to cardiovascular disease,
cancer, diabetes or chronic respiratory disease and 3.4.2: Suicide mortality rate.
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Incidence of heart disease does, however, vary greatly between areas of
greater or less deprivation. Whilst there has been a decrease in
incidence over the last 10 years in all levels of deprivation, in 2017/18,
the most deprived population quintile shows a rate that is 76 per cent
higher at 480 per 100,000 than that for the least deprived (273 per
100,000)°3.

6. The Commission recommends that the Committee asks the Scottish
Government what plans it has to improve the implementation of its
strong health policy intentions in order to achieve its policy aspirations
to reduce health inequalities including improvements in life
expectancy.

4.1.2. Obesity"

In Scotland far too many people, children and adults, risk serious ill-
health associated with poor diet and unhealthy weight. In the school year
2017/18, 22.4 percent of children measured in Primary 1 (age 5) were at
risk of overweight or obesity (with 1.1 per cent at risk of underweight).
This overall risk has hardly changed in 20 years. In 2018 the percentage
of children (aged 2 to 15) who are considered to be of healthy weightss
was 69 percent, similarly with little change over the preceding 20 years.
For adults (aged 16+), the percentage considered to be a normal
weight®® in 2018 was 33 per cent, and again this has remained stable for
some time.

What these stable figures mask, however, is the substantial inequalities
in unhealthy weight across Scotland. For all age groups, the risk has
been increasing in the most deprived areas but decreasing in the least
deprived areas®’. For children, the high prevalence of overweight and

vi In addition to concerns around health and well-being outlined in SDG Goal 3, Goal 2 aims to End
hunger, achieve food security and improved nutrition and promote sustainable agriculture. This
includes targets that focus on ending hunger and ensuring access to safe, nutritious and sufficient
food (Target 2.1); and ending all forms of malnutrition (Target 2.2).
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obesity was raised as an issue of concern by the UN Committee on the
Rights of the Child®®.

Diet related illnesses in Scotland heavily impact both individuals’ quality
of life and life expectancy, and are costly to the health service. In
Scotland, whilst food is generally safe, for many, access to affordable
and nutritious food is not a lived reality. 1996 saw the first publication of
the Scottish Dietary Goals (updated in 2013 and again in 2016),
however, no progress has been made in meeting those goals (in any
income deciles). The goals (set at a population level) specify the level of
change required in the Scottish diet, in order to reduce diet-related
disease and obesity.

The economic and physical accessibility of good food was a core focus
of discussions the Commission had with people in preparation for our
response to the Scottish Government’s Good Food National proposals®.
Participants in our discussions were concerned about the quality and
nutritional value of food which was most commonly available and
cheapest. Studies have shown that price is the most important factor in
food choices, but healthier food and raw ingredients are on average
three times more expensive than processed foods high in salt, sugar and
fat®®,

Meeting the dietary needs of children is of particular importance as food
insecurity and poor nutrition can impact significantly on children’s
educational attainment, social development and long-term health and
well-being®!. Currently around a quarter of children live in households
with an income below the relative poverty line. For these children, food
insecurity is high. It is clear that in Scotland the realisation of the right to
food is not being met with respect to adequacy and nutrition.

There is clear policy support in Scotland for reducing childhood obesity
and the First Minister has committed to halving childhood obesity by
2030. However, the lack of progress over the last 20 years strongly
indicates that more of the same will not bring about a different result.
Much bolder action is required if Scotland is to deliver on this
commitment to its children.
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7. The Commission recommends that the Committee asks the Scottish
Government what plans it has to improve the implementation of its

strong health policy intentions in order to achieve its policy aspirations
to reduce health inequalities and make improvements in obesity rates.

8. The Commission also recommends that the Committee asks the
Scottish Government when it intends to progress its Good Food Nation
plans.

4.1.3. Mental health"
4.1.3.1. Adult mental health outcomes

There has been a steady and significant increase in the proportion of
adults who have two or more symptoms of depression (8 per cent in
2010/11 to 12 per cent in 2016/17). Mental health problems are not
however equally distributed across the adult population. Social
deprivation significantly increases the risk of developing mental health
problems, with the prevalence of common problems being twice as
common (22 per cent versus 11 per cent) in the most deprived areas®.
In 2018/2019 combined, the prevalence of depression, anxiety,
attempted suicide and self-harm were highest amongst those living in
the most deprived areas®*.

The rate of suicide has generally been on a decreasing trend since 2002
from 18 to 12 deaths per 100,000 population (16+) in 2016%. Between
2016 and 2019 there has been a small but sustained rise back up to
15.2 per 100,000 population®®.Within these overall figures however, the
probable suicide rate for men is three times that of women and the rate

vii SDG Goal 3 Target 3.4 places a specific focus on reducing by one third premature mortality from
non-communicable diseases through prevention and treatment and promote mental health and well-
being. Progress indicators include 3.4.2: Suicide mortality rate. Goal 3 also focuses on strengthening
the prevention and treatment of substance abuse, including narcotic drug abuse and harmful use of
alcohol (Target 3.5), which is often connected with mental health issues — as was noted by the UK
review by UN Committee on the Rights of the Child.
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in the most deprived areas is three times that of the least®’. A target to
reduce the suicide rate by 20 per cent by 2022 has been set (from a
2017 baseline)®®,

9. The Commission recommends that the Committee asks the Scottish
Government how it plans to reverse the rising trend in suicide rates,
and achieve its target reduction by 2022.

4.1.3.2. Adult mental health strategy

The Scottish Government consultation on a “10 year vision’ for mental
health in Scotland highlighted the need for considerably more ambition if
the new vision was to be a transformational one. There was strong
criticism that there was a lack of strategic vision with a predominant
focus on services, rather than wider considerations of mental healthe.
Criticism was also levied at the government for failing to properly
evaluate and hence learn any lessons from the previous strategy’s
recommendations, which led to a series of outputs rather than any
tangible change in outcomes for people.

In March 2017 the Scottish Government published its new Mental Health
Strategy 2017-2027". Many stakeholders, the Commission included,
expressed concerns about the Scottish Government’s strategy and
called for a root and branch review to be carried out by an independent
body’z. The Commission also called for a broad participatory process to
ensure the vision for mental health is fully informed by people with lived
experience.

In August 2018 the Scottish Government published its new Suicide
Prevention Action Plan Every Life Matters, which sets out ten measures
aimed at further reducing the rate of deaths by suicider.

In 2019, the Commission welcomed the announcement of a review by
the Scottish Parliament of the Mental Health Act, having called for a
comprehensive review of mental health legislation for some time. The
Commission views this review as an important opportunity to ensure that
any new mental health legislation contains the right safeguards and
provisions to protect people's rights as fully as possible. We particularly
welcome that the review will focus on improving compliance with the full
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range of people's rights, including the UN Disability Convention and the
European Convention on Human Rights. Importantly, it will also
consider the role of incapacity legislation which presents similar
challenges in realising people's human rights™.

4.1.3.3. Adult Mental health waiting times

UKIM evidence presented to the UN Committee on the Rights of
Persons with Disabilities raised concern that there are unmet needs in
Intensive Psychiatric Care Units, with the majority of health boards
failing to meet the 18 week waiting time target for psychological
therapies’. By the end of 2019 just over 20 percent of patients were
waiting more than 18 weeks to commence their treatment’®.

4.1.3.4. Children’s mental health outcomes

Audit Scotland’s report in 2018 identified worrying outcomes for children
and adolescent mental health. Currently in Scotland an estimated one in
ten children aged five to sixteen in Scotland have a clinically
diagnosable mental iliness. The UN Committee on the Rights of the
Child whilst welcoming efforts to improve mental health services,
remained concerned about the number of children with mental health
needs increasing, including those related to alcohol, drug and substance
abuse’’.

4.1.3.5. Children’s mental health services

The Scottish Government’s Mental Health Strategy 2017-202778 focuses
on early intervention and prevention and includes a commitment to
taking a human rights based approach to improving mental health
services. However, Audit Scotland’s review’® concluded that:

“in practice this is limited, and mental health services for children
and young people are largely focused on specialist care and
responding to crisis. The system is complex and fragmented, and
access lto services varies throughout the country. This makes it
difficult for children, young people, and their families and carers to
get the support they need”.
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The Audit Scotland review® also highlighted concern that data on mental
health services for children and young people is inadequate, in particular
any evidence to link the effectiveness of different services to
improvements in mental health outcomes. The Commission has raised
similar concerns to Audit Scotland about the difficulty in tracking
resource allocations through to spend and impact®'.

In 2018 the Scottish Government established and Children and Young
People’s Mental Health Taskforce which published recommendations in
20192 for the improvement in the provision for children and young
people’s mental health in Scotland. In responding to the initial
recommendations, the Scottish Government invested an additional £4
million in the Children and Adolescent Mental Health Service (CAMHS)
to provide 80 new staff. Future plans pre-pandemic included the
development of community wellbeing services across Scotland, with an
initial focus on children and young people from the ages of 5-24. Other
planned actions include the provision of additional counsellors across
Scotland’s secondary schools and supporting testing of the Distress
Brief Intervention programme in Aberdeen, Inverness, Borders and
Lanarkshire®3.

The Programme for Government 2019-20% announced the development
of a 24/7 crisis support service will be made available for young people
and their families (including a text service for young people), however, it
was not made clear what funding was allocated to this initiative or how
funding would be made sustainable.

The Mental Welfare Commission for Scotland (MWC) has expressed
concern at the increasing number of young people who have been
admitted to non-specialist settings and at the number of repeat
admissions to these wards. In 2018/19 there were 118 admissions
involving 101 young people to non-specialist beds (an increase from 103
admissions of 90 young people in 2017/18). Just over a fifth of these
young people were ‘looked after and accommodated’ by a local
authority®°.

Campaign groups have also pointed out that there are only 48 in-patient
CAMHS beds in Scotland for Children and Young People, located in
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three regions units, with no provision North of Dundee. In practice, this
means that many children and young people are being treated far away
from home, often leaving them isolated from their family and support
networks. NHS Health Boards have a legal duty to provide age
appropriate services for young people under the age of 18 under the
Mental Health (Care and Treatment) (Scotland) Act 2003. There is also
concern from Mental Health NGOs in Scotland that early intervention
and preventative services to support children and young people with
emerging mental health conditions are poorly resourced and not meeting
the needs of this vulnerable group.

10. The Commission recommends that the Committee asks the
Scottish Government describe what it is doing to address the concerns
regarding the availability of services to address children and young
people’s mental health.

4.1.3.6. Children’s mental health waiting times

Between 2013/14 and 2017/18 there was a 22 per cent increase in
referrals to specialist services as well as a 24 per cent increase in
rejected referrals over the same period®e. Although the average wait time
for their first treatment appointment in 2017/18 was 11 weeks, 26 per
cent waited more than 18 weeks, compared to 15 per cent in 2013/14%7,
Concern has been raised by the Scottish Association for Mental Health
(SAMH) that despite the Scottish Government accepting all 29
recommendations set out in the Audit of Rejected Referrals®, there has
been no evidence of plans for ‘real’ change and in the 18 months
following the publication of that report, one in five referrals was refused
help by CAMHS®°,

Since December 2014, the delivery target from referral to treatment for
the timely provision of specialist therapies is 18 weeks. Nationally this
target is yet to be met and in addition, most health boards do not collect
information on either the types of therapies provided and perceived
impact on patients, or equality data about which groups are receiving
therapies. By December 2019, only 66.4 percent of young people had
been seen within the 18 week period® and there were 589 young people
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still waiting longer than 52 weeks for access to CAMHS®'. This wait
figure has more than tripled during the pandemic®2.

11. The Commission recommends that the Committee asks the
Scottish Government what plans it has to reduce the mental health
waiting times for children & young people.

4.2. Article 11.2 — Provision of health promotion
advice and education

4.2.1. Ensuring informed consent to health-related interventions
or treatment"'

In 2017, UKIM evidence®® presented to the UN Committee on the Rights
of Persons with Disabilities raised concern about ‘Do Not Resuscitate’
(DNR) being inappropriately applied to disabled people by medical
professionals across the UK. The Scottish Government has produced
revised guidance® for healthcare professionals on DNR orders including
a decision-making framework which highlights human rights standards
and CRPD in particular. However, concerns remain and disability
organisations have raised grave concerns that disabled people,
including people with learning disabilities and family carers were feeling
pressured into agreeing to DNR notices, or to not being admitted to
hospital if they fell ill during the pandemic®®.

The UN Committee on the Rights of Persons with Disabilities in its 2017
concluding observations® noted their concern that substituted decision-
making applied in matters of termination or withdrawal of life-sustaining
treatment and care was inconsistent with the right to life of persons with
disabilities as equal and contributing members of society, asking that the
State party ensure access to life-sustaining treatment and/or care be
available to all. They further reinforced that:

viii As well as focusing on achieving universal health coverage, SDG Goal 3 Target 3.8 also focuses
on ensuring everyone has access to quality essential health-care services.
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‘medical professionals are under the obligation to enforce
standards set in guidance and criteria on “do not resuscitate”
orders for persons with disabilities on an equal basis with others™”.

Concerns were also raised by UKIM that people detained in hospitals,
care homes and prisons were not always receiving treatment and care in
accordance with legislative safeguards®. There is an ongoing shortage
of Mental Health Officers (MHO) whose role is to act as an essential
safeguard under mental health and incapacity legislation®. Large gaps
have been identified in the provision of advocacy and demand is
increasing while funding has either been reduced or frozen'. In mental
health care, patient involvement in decisions about treatment and care
planning remains low'’,

Use of substitute decision-making mechanisms continues to rise under
the two principal pieces of legislation — the Adults with Incapacity
(Scotland) Act 2000 (AWIA) and the Mental Health (Care &
Treatment)(Scotland) Act 2003. There has been an upward trend in the
number of new episodes of compulsory treatment/measures and
available figures for 2018/19 show this is now at its highest level since
2005, when the current legislation was introduced'®?. Specific concern
has been raised about the duration of detentions for people with learning
disabilities compared to other groups detained under the 2003 Act and
the use of psychotropic medication for people with autism'%,

12. The Commission recommends that the Committee asks the
Scottish Government how it intends to address the grave concerns
around disabled people, including people with learning disabilities and
their carers and DNR notices.

13. The Commission also recommends that the Committee asks the
Scottish Government when it plans to undertake a comprehensive a
review of the legislation that governs non-consensual care and
treatment that reflects the CRPD requirements for a supported
decision-making framework.

25



4.3. Article 11.3 — Prevention of disease and accidents
4.3.1. Health care services in places of detention™
4.3.1.1. Healthcare in Police Custody

The responsibility for healthcare in police custody transferred from
Police Scotland to the NHS in 2013, with a view to giving those in police
custody medical care equivalent to the wider community. While there is
ongoing liaison between Police Scotland and Health Boards to try to
achieve consistency of provision, each of the fourteen health boards
operates a slightly different model of care'®, meaning that in practice the
level of provision can vary significantly between different custody suites.
While some larger centres have 24 hour on site access to NHS nurses,
others rely on nurses based in nearby custody centres or doctors visiting
when required’%.

The Committee for the Prevention of Torture (CPT), following its visit to
the Scotland in 2018'% made several recommendations relating to
healthcare in police custody - namely that the right to access a doctor at
the very outset of detention should be provided for in law'%’. They also
recommended that the process for identifying and recording injuries be
strengthened and that all injuries should be immediately documented by
NHS healthcare staff'®. The CPT called on Police Scotland to
standardise approaches to methadone maintenance and detoxification
treatment, especially in light of the fact that some people remain in
custody for more than 24 hours if detained over a weekend.
Observations were also raised concerning medical consultations in
police stations not taking place in private.

ix The overall focus of SDG 3 — to ensure healthy lives and promote well-being for all at all ages is
relevant throughout this section on healthcare in places of detention. Of particular importance may be
Targets 3.4 on reducing by one third premature mortality from non-communicable diseases through
prevention and treatment and promote mental health and well- being; 3.5 on strengthening the
prevention and treatment of substance abuse, including narcotic drug abuse and harmful use of
alcohol; and 3.8 on access to quality essential health-care services and access to safe, effective,
quality and affordable essential medicines and vaccines for all.
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The report of the independent review into complaints handling,
investigations and misconduct issues in relation to policing heard
evidence that while urgent medical cases are in the main responded to
appropriately in police custody, there can sometimes be delays in
responding to less critical needs such as treating minor cuts or
administering routine medication. NHS provision was described as
‘consistent, but basic’®.

The extent to which police are called as first responders to people in the
community who are suffering with mental ill-health is also a feature of
Angiolini’s report, pointing to:

“the tendency for people to be forced into the criminal justice
system because of lack of capacity in the health service to handle
the demand™°.

Correspondingly, she recommends that training and support is given to
police and other staff in dealing with individuals who display mental ill-
health. She also recommends that the main focus of police and other
agencies should be to divert the most vulnerable from police custody at
the earliest stage possible'".

14. The Commission recommends that the Committee asks the
Scottish Government how it intends to address the concerns in Dame
Angiolini’s report relating to health care in custody.

4.3.1.2. Healthcare in Prisons

Prior to the Coronavirus pandemic, Scotland had an average daily prison
population of approximately 8000, 95 per cent of which was male''?. The
rate of ill-health amongst prisoners is higher than that found amongst the
general population'®, with many presenting with complex health needs
including mental health and addiction related conditions. It has
consequently been argued that:

‘in order to address inequalities, healthcare in prison is required to
be more intensive™?,
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Responsibility for healthcare in prisons transferred from the Scottish
Prison Service (SPS) to the NHS in 2011 and nine health boards are
now responsible for delivering healthcare in prisons situated within their
boundaries''®. A 2017 Scottish Parliament Inquiry into healthcare in
prison found that that the transfer of responsibility had :

‘not materialised” in a better service for prisoners, and the
Committee was “disappointed to discover the unique opportunity to
address health inequalities within the prison environment is not
being taken™'"®.

The inquiry documented slow progress in driving forward improvements
to prisoner healthcare, citing ongoing issues around recruitment and
retention of healthcare staff across the prison estate, particularly for
GPs, clinical psychologists and mental health nurses. It also highlighted
frustrations expressed by medical staff about wasted capacity and not
being able to fully utilise their skillsets due the amount of time spent on
administering routine medications, as well as high numbers of medical
appointments being missed due to prison and security staff being
unavailable to escort prisoners to their appointments. Other
inefficiencies such as a lack of a comprehensive clinical IT system were
identified, preventing healthcare staff within prisons from being able to
view the records of prisoners prior to their entry into custody, making it
difficult to provide continuity of care or generate electronic
prescriptions'”.

The inquiry thus recommended that an agreed set of national
performance indicators be universally adopted. In response, the Scottish
Government established a Health and Justice Collaboration
Improvement Board whose remit is to drive improvement in health and
social care in prisons through partnership by removing structural barriers
to delivery''®. The delivery of healthcare has been impacted by the
coronavirus pandemic (see Section 3.4.1.7) and staffing shortages
remain an issue in some prisons''® although recruitment is ongoing, with
work being done to promote the role of prison healthcare and fill existing
healthcare vacancies'®.
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15. The Commission recommends that the Committee asks the
Scottish Government to set out how it intends to address the slow
progress in driving forward improvements to prisoner healthcare.

4.3.1.3. Women in Detention

Scotland has one of the highest rates of imprisonment of women in
Europe'?', with the growth attributed to the increased use of custodial
sentences for certain types of crime as opposed to changes in patterns
of offending’?2. While work is underway to address the needs of female
prisoners, significant concerns remain particularly in relation to access to
mental health services and purposeful activity.

In September 2018, planning permission was granted for the first of five
small community jails to be built across Scotland, alongside a small
national women'’s facility, as part of the strategy to reduce the number of
women in prison'?3. However, delays to the building of the new units
mean that this provision is unlikely to be available until 20224 and
many women continue to be held in prison accommodation designated
for men'?®. The CPT raised concerns about the lack of women-specific
programmes and work spaces for women at HMP Edinburgh following
its visit to Scotland in 2018, meaning that some women were locked in
their cells for extended periods of time and had a comparatively poorer
regime than men. It also raised concerns about the lack of a “trauma
informed” admissions process in prison facilities holding women, noting
that opportunities for routine screening for sexual abuse, and other
forms of gender based violence have been missed'?®.

Women in prison are more likely to be involved in self-harm than men.
Figures obtained via a Freedom of Information request showed that
there were 762 incidents of self-harm in 2018, compared to 532 in 2017,
a jump of 43 per cent. A total of 517 incidents were for cuts, 72
incidents were categorised under “swallows item”, 41 for “overdose” and
31 as “attempted suicide™?’.

A high proportion of women in prison also report to have been the victim
of domestic abuse’?. A recent study into head injury and violent crime in
women in prison in Scotland, led by the University of Glasgow, found
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that 78 per cent of the women who took part in the study had a history of
significant head injury — 84% of which had repeated head injuries which
had occurred over years as a result of domestic abuse'?®. Other
research has linked traumatic brain injury (TBI) to an increased
likelihood of violent behaviour, criminal convictions, mental health
problems and suicide attempts'3°. The findings of this research appear
to support the case for more systematic screening of women entering
prison'31,

The National Preventative Mechanism (NPM), as well as its individual
members, have expressed concerns about the disproportionate rates of
mental ill-health of women prisoners and the lack of appropriate
pathways from prison to forensic hospital care. The NPM was

‘particularly concerned by the CPT’s account of the treatment of
women in need of urgent psychiatric care in Cornton Vale prison
during its 2018 visit,

noting that the CPT had documented at least five women held in the
segregation unit who they had assessed as needing urgent psychiatric
care'?, Segregation units are deemed unsuitable by the NPM for
vulnerable or mentally ill individuals unless there are exceptional
circumstances and all other options have been exhausted’3. The CPT
has subsequently recommended that women in need of psychiatric care
be transferred within two weeks from prison'*. While some progress has
been made on this'3°, ongoing delays due to a lack of forensic beds
remains an issue.

The Commission is concerned about the a lack of provision for high
secure mental health provision in Scotland . The only high secure mental
health facility in Scotland is the State Hospital at Carstairs, which
historically provided secure care for women, but closed the service in
2007/8 on the grounds that there was little or no demand. This has
meant the women in prison requiring high secure care have to be
transferred to Rampton Hospital in Nottinghamshire, England'®. This
pathway is problematic for a number of reasons; it does not allow for the
transfer of women who are on remand or have outstanding charges; it
places women far from their families and support networks; it creates
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barriers to repatriating women back to Scotland because progression
can only take place to medium secure units in England and it denies
women the same appeal rights as they would have in Scotland due to
differences in legislation between the two administrations'’.

The Commission welcomed the review into how forensic mental health
services are being delivered in hospitals, prisons and the community
across Scotland which was announced in March 2019. The
Commission’s submission to this review'3® and it's published findings'*®
lie out with the review period for this current report, but will feature in the
next review.

16. The Commission recommends that the Committee asks the
Scottish Government to set out how it intends to address the multiple,
grave and long standing concerns voiced by the NPM, CPT and the
Commission around the health care needs, in particular the mental
healthcare needs, of women in prison.

4.3.1.4. Older Prisoners

The number of older persons'#?in prison has risen significantly since
2013, due to a range of factors including: longer life expectancy; longer
sentences for serious crimes; and an increased number of convictions
for historic cases''. The number of older prisoners doubled between
2013 and 2017'2 and increased again by 46 percent between 2017-
2020, Consequently, there is an growing need for social care
provision in prisons, as well as an increased demand for specialist
services such as dementia care and end of life care.

Social Care was not included when healthcare transferred from the SPS
to the NHS in 2011, nor were prisons included in the integration of health
and social care in 2016. The responsibility for social care in prisons
therefore remains with the SPS, who procure personal care from
external service providers as required'#. Research findings published by
the Scottish Government earlier this year provided a central estimate
that 7-10 per cent of the prison population in Scotland have social care
needs, a figure that is higher than that of the general population#.
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There are significant limitations to providing adequate material
conditions of detention for older prisoners, those with physical disabilities
and others in need of social care, with the physical layout of many of the
existing Victorian prisons being unsuited to accommodating those with
physical disabilities. A shortage of accessible cells is further
compounded by overcrowding, with many prisoners having to share a
cell designed for one'8.

17. The Commission recommends that the Committee asks the
Scottish Government to set out how it intends to address the changing
health needs of older prisoners across the whole Scottish prison
estate.

4.3.1.5. Young People in secure care and prison

Data from the Centre for Youth and Criminal Justice in 2019 shows that
significant levels of mental ill-health are found within secure care
institutions in Scotland. The Centre's survey indicated that, in their year
prior to admission, 35 per cent of children had attempted suicide with 53
per cent experiencing suicidal thoughts'’. Staff within secure care also
noted that in 24 per cent of cases, there was a suspected, undiagnosed
mental health concern. Despite this, only 36 per cent of children within
secure care had received support from the NHS's Child and Adolescent
Mental Health Service (CAMHS) and only 4 per cent from the Forensic
CAMHS in the year prior to their admission'8,

Her Majesty’s Inspectorate of Prisons for Scotland report on the
provision of mental health services for young people entering and in
custody at HMP YOI Polmont in 2019 also noted that what is clear from
the available evidence is that:

“being traumatised, being young, being held on remand’#® and
being in the first three months of custody increases the risk of
suicide™°.

The review identified two high level strategic issues warranting attention:
the lack of proactive attention to the needs, risks, vulnerabilities of those
on remand in early days in custody and the systemic interagency
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shortcomings of communication and information exchange across the
justice sector™’.

A 2019 inquiry by the Scottish Parliament Justice Committee'®? into
secure care and prison places for children and young people also noted
the very high levels of mental health need and Adverse Childhood
Experiences (ACES) amongst young people entering secure care. The
Committee argued that when taking the decision to deprive children of
their liberty, it is imperative that they have access to appropriate mental
health services.

Like other detention settings, mental health provision in secure care is
the responsibility of the local health board, with varying provision found
across different regions'®3. For example, in some health board areas 16
and 17 year olds are not eligible for CAMHS support, while there is only
one forensic CAMHS team in the whole of Scotland based in Glasgow.
Transfers between different localities and types of establishments can
therefore cause disruptions to treatment and care.

The Royal College of Speech and Language Therapists highlighted in
their evidence to the inquiry that 60 per cent or more of young people
who offend have significant speech, language and communication
needs, yet there is no ring fenced speech and language provision for
secure care and “no meaningful structure or funding in relating to
SLT"%4,

18. The Commission recommends that the Committee asks the
Scottish Government to set out how it intends to address the health
needs, risks, vulnerabilities of young people on remand during their
early days in custody and the systemic interagency shortcomings
across the justice sector.

4.3.1.6. Deaths in prison custody

An Independent Review into the handling of deaths in prison custody
was instructed in Nov 2019 to enable the identification of and to make
recommendations for, areas for improvement to ensure appropriate and
transparent arrangements are in place in the immediate aftermath of
deaths in custody within Scottish prisons, including deaths of prisoners
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whilst in NHS care'®®. The review, which is co-chaired by the Scottish
Human Rights Commission, HM Inspectorate of Prisons for Scotland
(HMIPS) and Families Outside, will report with recommendations in
September 2021 and will include NHS staff reflections and a review of
NHS policies.

4.3.1.7. COVID-19 Pandemic Response: Prisons

The Commission, HMIPS and other members of the NPM have
monitored the situation for prisoners since the start of the pandemic and
raised concerns on a number of occasions with the Cabinet Secretary
for Justice, the Scottish Parliament Justice Committee and the Scottish
Prison Service'®,

A key priority raised with the Cabinet Secretary at the start of the
pandemic was reducing the prison population to around 6,500 prisoners
to mitigate the inherent risk of maintaining people in close confinement
and spreading the virus in the prison estate and subsequently into the
community. We urged that non-custodial measures using existing
instruments and the emergency release powers (under exceptional
circumstances) should be implemented rapidly, paying particular
attention to: detainees with underlying health conditions; remanded
population'’; young people under the age of 18; and those in other
vulnerable categories as well as in areas of the detention estate that are
already worryingly overcrowded and where the conditions are not
conducive to social distancing requirements (for example, HMP
Barlinnie)'®,

In May 2020, 348 short sentence prisoners were identified for early
release’®. While this drove down numbers and eased pressures on
overcrowding, it fell short of reducing the prison population to the
recommended 6,500. The Commission is concerned that numbers are
once again continuing to rise, with the prison population reaching 7,322
as of 21 May 2021'%. Of particular concern is the number of people
awaiting trial, which represents approximately 23 per cent of the total
number. We have once again raised these concerns with the Cabinet
Secretary for Justice'®".
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In May 2020 we also raised concerns with the Justice Committee that
conditions being experienced by some prisoners could amount to
inhuman and degrading treatment, in breach of Article 3 of the European
Convention on Human Rights'®?. The Commission was particularly
concerned about people confined to their cell for extended periods of
time, with very limited access to shower facilities and time out of cells,
including access to outdoor exercise. Other concerns related to
prisoners confined in their cells with only limited telephone contact with
their lawyer and families.

We argued that while it may be legitimate and reasonable to suspend
non-essential prison activities in the current public health emergency,
any restrictions must be minimised, proportionate to the nature of the
health emergency, and made in accordance with law. Measures
amounting to solitary confinement for healthcare reasons should only be
adopted on the basis of a comprehensive medical assessment. Solitary
confinement, which carries significant mental and physical health
impacts, should only ever be adopted where it is proportionate, limited in
time and subject to procedural safeguards’®3.

The Commission has also repeatedly raised concerns about the lack of
transparent and accessible data available from which to enable
adequate monitoring of prison conditions and their compliance with
human rights standards'®*. Despite repeated requests, the Commission
was not able to access meaningful data and has called for efforts to
improve this.

The NPM has raised the importance of maintaining principles of
equivalence of care in relation to both physical and mental healthcare to
those in detention. At a time when all health services are under
significant strain, the government must ensure that those deprived of
their liberty are not disadvantaged in accessing the health services that
they need. This is particularly important given the extent to which
detainees are likely to be held in conditions that amount to solitary
confinement'®,

HMIPS Prison Liaison Visit reports'®® highlight that all non-essential
Primary Care services, as well as access to individual psychology
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sessions were suspended at the start of the pandemic in line with
changes to community provision, which resulted in increased waiting
lists'®”. However most routine clinics, as well as psychological services,
have now been remobilised albeit with reduced capacity for face-to-face
appointments. Waiting lists remain for certain services such as sexual
health clinics'®.

While HMIPS Prison Liaison Visit reports published over the past six
months'®® cite some examples of good practice, innovation and
contingency planning to ensure prisoner safety and sufficient staffing
levels during the pandemic, issues have been identified in relation to
staff well-being (an increase in work-related stress, tiredness, anxiety
and sickness being documented) and shortages/ vacancies in some
prisons.

19 a-c. The Commission recommends that the Committee asks the
Scottish Government to set out how it intends to address:

a- where prison conditions experienced could amount to inhuman and
degrading treatment, in breach of Article 3 of the ECHR,

b- the lack of availability of transparent and accessible data to enable
adequate monitoring of prison conditions and their compliance with
human rights standards,

c- the outstanding health-related CPT recommendations.

4.3.2. Availability of and transition to community based mental
health services

Concern over the insufficient development of therapeutic community-
based services and timely access to them for children and young people
have been raised by both the UN Committee on the Rights of the Child
and the UN Committee on the Rights of Persons with Disabilities'"°.

Specific concern has also been raised by the UN Committee on the
Rights of Persons with Disabilities about delays in access to appropriate
community-based services (resulting in longer than necessary stays in
hospital care) for people with a learning disability or autism''. Reasons
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for these delays are stated to be either /or a combination of a lack of:
funding, suitable accommodation or an appropriate care provider'’2,

Following the death of Ms MN (who was an individual with complex
needs) and subsequent investigation, the Mental Welfare Commission
(MWC) recommended that the Scottish Government should audit the
availability of specialist services for individuals with highly complex
needs who are not appropriately accommodated in learning disability or
mental health settings, and identify how gaps can be filled'3.

The MWC has also identified” that for people who do not fit current
service approaches, for example, people with learning disabilities and
autism, mental health services need to improve their tailoring to these
needs. Repeatedly the MWC identifies poorer outcomes and inadequate
services for people with complex needs or needs considered out of the
ordinary's during their visits and investigations'7®.

20. The Commission recommends that the Committee asks the
Scottish Government when it will undertake the audit of availability of
specialist services for individuals with highly complex needs, who are
not appropriately accommodated in learning disability or mental health
settings as requested by the Mental Welfare Commission.

4.3.3. Drug-related deaths and transmission of infectious
diseases™

Rising drug deaths in Scotland have been of increasing concern in
recent years. The number of drug deaths recoded in 2008 was 574. In
2019 this had more than double with 1264 deaths. This represents a 6
per cent rise on 2018 and the highest since records began in 199677,
The drug-related death rate in Scotland is higher than that reported for
all the EU countries, and is approximately three and a half times that of

x SDG Goal 3 Target 3.5 focuses on strengthening the prevention and treatment of substance abuse,
including narcotic drug abuse and harmful use of alcohol, which is often connected with mental health
issues.
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the UK as a whole'”®. More than twice the number of men than women
were victims of drug deaths in 2019, however, the numbers rose sharply
in both groups. Older drug users accounted for the majority of the
increase in deaths for men and women, with numbers for those aged 34
and under remaining relatively constant’®.

Recent work by the National Records of Scotland and NHS Health
Scotland revealed that drug-related deaths were one of the three areas
most impacting on life expectancy in Scotland'®. During the last
Parliamentary session, cross-party concern was expressed about the
situation in Scotland now classing it as a public health emergency. As
such, the Scottish Government has set up a taskforce to examine the
main causes of drug deaths and develop a way to respond to reduce
these deaths.

4.3.4. Prevention of environmental pollution and educative
measures about environmental problems*

In 2017, the Commission presented a statement to the 36th Session of
the Human Rights Council on behalf of the UK NHRIs welcoming the
country report of the Special Rapporteur on human rights and hazardous
substances and wastes and his encouragement to the UK government
to fulfil its duty to prevent and control exposure to pollution and toxic
chemicals.

The statement’' noted that while levels of certain pollutants have fallen
since the 1970s, grave impacts on the most vulnerable persist, and
progress on some of the worst types of air pollutants has stalled in
recent years. UK cities regularly fail to meet EU standards for air quality.

xi SDG Goal 3 Target 3.9 focuses on substantially reducing the number of deaths and illnesses from
hazardous chemicals and air, water and soil pollution and contamination. Specific indicators including
the mortality rate attributed to household and ambient air pollution (3.9.1), Mortality rate attributed to
unsafe water, unsafe sanitation and lack of hygiene (exposure to unsafe Water, and the mortality rate
attributed to unintentional poisoning (3.9.3).
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Air pollution is a public health concern and children, the elderly and
those with lung complaints such as asthma are especially at risk'®2

The statement further noted that the UK NHRIs considered that the gaps
and inadequacies in existing frameworks for protection against toxic and
hazardous waste must be confronted on a human rights basis,
particularly as there is a high level of uncertainty about the future
application of European Union regulatory law in this area now that the
UK has left the European Union. It is also important that the UK
Government ensures that domestic legislation adequately addresses the
toxic impacts of UK businesses abroad'®.

A further factor of concern for the UK NHRIs raised in the statement was
the potential negative human rights impact of the UK’s closer
cooperation with the United States in the area of energy. As the Special
Rapporteur has made clear, the rights that are often impacted by
pollution and contamination are not recognized by the US while they are
by the UK. We encourage the UK Government and devolved nations to
be clear that Brexit is not an opening for deregulation and regression
from human rights standards and must instead guarantee their ongoing
protection’®*,

Devolution has created the opportunity for more democratic decision
making about public health and environmental issues. For example the
Scottish Government has a moratorium on fracking, which is allowing for
informed decision-making and meaningful public participation. However,
greater policy coherence and public participation in decision making
should be a feature all across the UK,

The Commission also welcomes the Scottish Government’s acceptance
of the Taskforce on Human rights Leadership recommendations. This
includes the creation of a standalone right to a healthy environment
within new forthcoming human rights legalisation which seeks to
incorporate a range of international UN treaties in domestic legislation?.
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21. The Commission recommends that the Committee asks the
Scottish and UK Governments how they intend to meet their
obligations and ensure that a rights based approach is taken to
pollution and other toxic threats to the health and wellbeing of today’s
and future generations.

4.3.5. COVID-response: adequacy of measures taken to limit the
spread of virus in the population

4.3.5.1. Personal Protective Equipment

The Commission welcomes the Scottish Government’s commitment to
hold a public inquiry into its handling of the COVID Pandemic. The
Commission believes that in doing so, it is important that the Scottish
Government demonstrates how human rights have systematically
informed all of its law policy and decision making in response to the
pandemic including where relevant through Human Rights Impact
Assessment.

Having regard to the principles established in the ECtHR’s case law, it is
likely that a number of issues could potentially engage state
responsibility, therefore triggering the requirement for an effective
investigation. Among those issues are questions, as set out in detail in
Section 3.3.1, over whether residents of care homes were afforded
equal access to hospital treatment; whether clinical guidance was
appropriate'®’; whether adequate personal protective equipment (“PPE”)
was made available for the protection of both staff and residents; and
whether the availability and distribution of Coronavirus testing of care
home residents and staff (including patients being transferred from a
hospital setting to a care home) was adequate'.

xii SDG Goal 8: Decent work and economic growth and Goal 3: Good health and wellbeing are both
relevant to this issue. Specifically, Target 8.8 focuses on the protection of labour rights and promotion
of safe and secure working environments for all workers. For Goal 3, Target 3.d makes reference to
strengthening countries’ capacity for risk reduction and the management of national and global health
risks.
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For the avoidance of doubt, the Commission does not suggest that any
of the issues referred to above (in Section 3.3.1) are necessarily
violations of Article 2. However, where there have been potential or
arguable breaches of the obligations outlined above, the state has a duty
to conduct an effective investigation. The Council of Europe
Commissioner for Human Rights has highlighted that, in accordance
with Article 2 obligations, states must shed light on all deaths occurring
in care homes, without exception'®.

4.3.5.2. Test and Protect Strategy*"

With regard to test and trace, the Commission notes that the Scottish
Government’s approach has been centred largely on manual contact
tracing, with the development of digital infrastructure to capture
information.

While the Commission supported the Scottish Government’s measures
to test, trace, isolate and support as a means of controlling the spread of
Coronavirus, the human rights implications of tracing technology should
remain at the centre of policy making in this area’’. The Commission
considers that as contact tracing technology is further developed, a
number of safeguards must be put in place to protect individuals’ human
rights. The Commission considers it essential that limits around the use
of the technology are set out clearly in law, are proportionate, time-
bound and subject to ongoing review and independent scrutiny.

22. The Commission recommends that the Committee asks the
Scottish Government what processes are in place for the ongoing
review and independent scrutiny of test and trace.

xiii SDG Goal 3, Target 3.d makes reference to strengthening countries’ capacity for risk reduction
and the management of national and global health risks.
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4.3.5.3. Discharge from Scottish hospitals to care homes

Between March 1st and May 315t 2020, 338 patients with a known
diagnosis of COVID-19 were discharged from Scottish hospitals into
care homes''. This has raised serious concerns about possible links
between these discharges and COVID outbreaks in care homes.

March 2020 also saw the discharge of 3599 patients from hospital, most
of whom were never tested. Of the 650 who had undergone a test, 78
were found to be positive. Despite this positive result, the patients were
still discharged. Guidance was introduced by the Scottish Government
on April 215t requiring two negative tests before a patient could be
discharged into a care home. However, a report by Public health
Scotland shows that 45 patients continued to be discharged to care
homes despite not having two negative tests'%2.

A recent Mental Welfare Commission’s report published findings
regarding discharges of adults with incapacity from hospitals to care
homes during the pandemic. It highlighted a number of practices which
may amount to a deprivation of liberty under the European Convention
on Human Rights. Several recommendations are made to Health and
Social Care Partnerships, the Care Inspectorate and the Scottish
Government, to ensure that the rights of people in situations of
vulnerability are respected.

The Commission also raised concerns'®® with the Scottish Parliament’s
Covid-19 Committee in September 2020, highlighting instances where
adults with incapacity may have been moved to alternative settings
without appropriate legal authority. This is a critical safeguard for
protecting an adult’s rights.

Recent data shows that 33 per cent of COVID-19 related deaths were
amongst care homes residents in Scotland'®* (this compares to 34 per
cent in Northern Ireland’®, 28 percent in England and Wales'®®).
Research by NHS Lothian and Edinburgh University has revealed that
the bigger the population of the care home the worse the outbreak has
been, with outbreaks being up to 20 times more likely in large care
homes and the likelihood of infection getting into a home tripled with
every additional 20 beds'’. In their areas of study (a large Scottish
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health Board) 37 per cent of care-homes experienced a COVID-19
outbreak'®8,

23. The Commission recommends that the Committee asks the
Scottish Government how it intends to address the concerns raised by
the Mental Welfare Commission’s report regarding discharges of
adults with incapacity from hospitals to care homes during the
pandemic.

In May 2021, a ruling by Scotland’s Information Commissioner found the
National Records of Scotland (NRS) — a Scottish Government agency —
had breached freedom of information rules. Although they had provided
the total number of deaths overall, they had refused to disclose how
many people had died of COVID-19 in each of the country's care homes.

The Information Commissioner criticised the NRS for a lack of
transparency, stating there was a “strong public interest” in the release
of the information. The Information Commissioner has ordered the NRS
to publish the data'®®, which it has agreed to do. The NRS had
produced total number of death data but had argued against revealing
the number of COVID-19 deaths for individual care homes as this would
be detrimental to the health and safety of staff, and because it could
harm the commercial interests of care home owners. Interventions to
prevent the release of the data were also made by the care sector’s
regulator, the Care Inspectorate; Scottish Care, which represents the
independent social care sector; and a Coalition of local authority chief
executives as part of the Society of Local Authority Chief Executives
(SOLACE).

24. The Commission recommends that the Committee asks the
Scottish Government how it intends to improve the transparency of the
National Records for Scotland and the Care Regulator and ensure
they do not in future withhold data that is in the public interest to view.
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4.3.5.4. Vaccine prioritisation*V

In Scotland, NHS Scotland have been following the Joint Committee on
Vaccination and Immunisation (JCVI) advice to vaccinate those most at
risk first, and those who work closest with them.

Scottish Leaning Disabilities Observatory research found that people
with learning/intellectual disabilities (who already experience poorer
health outcomes than people without such disabilities) were:

o twice as likely as those in the general population to become
infected with COVID-19;

e twice as likely to experience a severe outcome of COVID-19
infection, resulting in hospitalisation and/or death;

e more than three times more likely to die from COVID-19 than those
in the general population?®,

Although all adults with a learning disability were eventually offered
vaccinations, for the majority, this did not come until later (Group 6 out of
9 priority groups). Given the early and strong evidence from UK-wide
data?°! that people with a learning/intellectual disability were
disproportionately at risk from, and affected by, COVID-19, some have
questioned whether people with learning/intellectual disabilities should
have been a higher priority for vaccination?2,

25. The Commission recommends that the Committee asks the
Scottish Government how it intends to ensure that in future such
prioritisation process can better account for and adapt to emerging
evidence of priority risk amongst certain population groups.

xiv SDG Goal 3 Target 3.8 includes a focus on achieving universal health coverage, including access
to vaccines for all.
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5. Article 12 — The right to social security

5.1. Article 12.1- Establish or maintain a system of
social security*’

5.1.1. Creation of the Scottish Social Security System

As detailed in the UK State Report Annex, in 2018 the Social Security
(Scotland) Act established a framework for the new system and
devolved 11 existing social security entittements to Scotland. The public
authority ‘Social Security Scotland’ is new and still to fully implement its
mandate?®,

The Act has provided an opportunity for Scotland to address some of the
worst impacts of Westminster's welfare reforms. The Commission
welcomes the fact that the Scottish Government is committed to building
Scotland’s social security system on the principles of dignity and respect
and the establishment of a scrutiny body which in performing any
functions, may have regard to international human rights instruments.

The Commission also welcomed the participation of people with lived
experience of the UK social security system to inform the Act, the
Charter and a monitoring system for the implementation of the Act. The
Commission believes, however, that the engagement of the experience
panels should not be time-bound to four years. In the first instance, this
is important due to the COVID-19 related implementation delays.
However, the Commission also feels that in terms of the ongoing
monitoring of the system, people with lived experience have a unique
insight in this process and should continue to be involved.

xv SDG Goal 1 focuses on the eradication poverty, with a specific target (1.3) focused on the
Implementation of nationally appropriate social protection systems and measures for all, including
floors, and by 2030 achieve substantial coverage of the poor and the vulnerable; and a focus on
creating sound policy frameworks at the national, regional and international levels, based on pro-poor
and gender sensitive development strategies, to support accelerated investment in poverty
eradication actions (Target 1.b).
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One aspect of the new Act with which the Commission were
disappointed, was in the decision by the Scottish Government and
parliamentarians not to take the opportunity to incorporate the right to
social security in relevant legislation or place a duty on Ministers to have
‘due regard’ to the international human right to social security when
taking decisions on social security. Without this, there is no legal
mechanism in the Act for holding Ministers to account on the delivery of
the right to social security.

26. The Commission recommends that the Committee asks the
Scottish Government how it intends to remedy this failure to improve
the legislation in human rights terms and address the clear
accountability gap it has created.

5.1.2. Current Scottish Social Security Provisions

In addition to some changes in the way that Universal Credit is
administered?®*, the Scottish Government has so far used its social
security powers to introduce the following new entitlements:

Best Start Foods?%®

Carer’s Allowance Supplement?%®

Young Carer Grant?®”

Best Start Grants (Pregnancy, Early Learning & School Age)?%®
Funeral Expense Assistance?®

The Scottish Government was also set to provide or assume
responsibility for a range of other entitlements in 2020/2021, including:

e Scottish Child Payment?'°

e Job Start Payment?"!

e Child Disability Payment (CDP)?'2

o Disability Assistance for Working Age People (DAWAP)?3
e Disability Assistance for Older People (DAOP)?'4

e Severe Disablement Allowance (SDA)

¢ Industrial Injuries Disablement Benefit (IIDB).
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However, due to the impact of COVID-19, in particular on the capacity of
Social Security Scotland, some of the planned social security
programme has been delayed. In the meantime, current disability
entitiements will continue to be delivered by the Department for Work
and Pensions (DWP).

Local authorities in Scotland also provide a range of relevant support
through: the Scottish Welfare Fund (access to crisis grants); council tax
reduction scheme; discretionary housing payments (in part to
compensate for the ‘bedroom tax’) and free school meals?'>. To support
increased demand for these provisions at this time, local authorities
received a £100m boost?'6,

5.2. Article 12.3 — Development of the social security
system

5.2.1. Impact of COVID-19

COVID-19 has had a major impact on the lives and livelihoods of
millions of people throughout Scotland and the rest of the UK. The
impact of COVID-19 has shone a spotlight on the inadequacy of the
current UK social security system, with the most economically vulnerable
falling through an inadequate social security ‘safety net’. Ten years of
contractionary fiscal policy (i.e. austerity) by successive UK governments
has reduced the levels of support available to people. This, coupled with
an increase in insecure, low paid jobs, means that hundreds of
thousands of people in Scotland now require financial support via social
security in order to meet their basic needs.

Despite the introduction of some necessary measures at a UK level to
preserve or boost incomes such as: the job retention scheme, a small
increase in Universal Credit standard allowance and working tax credits;
as well as the introduction in Scotland of an additional payment to
people in receipt of the Carer’s Allowance Supplement, and funding for
the: Wellbeing Fund?'’, Scottish Welfare Fund, Hardship Fund and Food
Fund?'®, households across Scotland are still struggling to stay afloat.
Particular groups are suffering disproportionally more than others,
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specifically women, children, persons with disabilities and low-income
families?'®.

With large-scale job losses in a wide range of sectors, it is inevitable that
more people will need to claim and rely upon social security.
Experimental claimant count data for Scotland??° for January 2021
revealed 206,150 claims were made for Universal Credit. This compares
to 115,676 claims in February 2020 and 105,545 in February 201922,

The economic situation in Scotland as in the rest of the UK is becoming
severe. The Standard Life Foundation Financial Impact Tracker was set
up to provide data on the effect of COVID-19 on household finances. It

shows that as of January 2021, 27 per cent of households with children
and 17 per cent of households without children in the UK were living on
a lower income than in February 2020 as a direct result of a pandemic-

related loss of earnings??2.

The Child Action Poverty Group have highlighted that an out of work
family with two children, relying on social security, is currently left with an
income 20 per cent below the poverty line??3. These families are
reporting increased financial stress and associated anxiety, loneliness,
and more complex mental health problems??4. This reveals the hidden
cost of inadequate social security payments on families, and its
damaging effect on society as a whole. Without further direct financial
support for those who are currently in need of social security, Scotland
runs the risk of thousands plunging below the poverty line.

A range of other evidence has also emerged that highlights the growing
precariousness of many households’ finances. This includes a noted rise
in requests for social security support information made to Citizens
Advice Scotland — with a 44 percent rise in visits to their online site
compared to April 2019%2°. The Scottish Welfare Fund has also had
more than 50 per cent higher number of crisis grant applications in
March 2020 compared to March 2019226,

Of increasing concern is the disproportional effect of COVID-19 on
women. For a range of reasons, women are the most likely to be living in
both in-work and out-of-work poverty in the UK??”. This means women,
on average, rely on access to social security for a larger proportion of
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their income than men. Women also have a disproportionate
responsibility for caring for children and account for 91 per cent of lone
parents, meaning women’s poverty is inextricably interlinked with child
poverty??®. Additionally, beyond problems with Universal Credit, Women
are also less likely to qualify for Statutory Sick Pay (SSP), due to low
pay or zero-hours contracts necessitated by child or care
responsibilities. This is coupled with the fact women make up 70 per
cent of those on jobs not eligible for SSP whilst also making up 77 per
cent of those in ‘high risk’ jobs thus leaving them more likely to require
SSP?2°. The COVID-19 crisis has exacerbated this already unacceptable
situation for women throughout the country*°.

27. The Commission recommends that the Committee asks the UK
Government, what social security measures it intends to have in place
to ensure that the exit from lockdown and withdrawal of temporary
support does not leave people unable to realise their right to an
adequate standard of living.

5.2.2. COVID-19 additional support

In order to help alleviate some of the impacts of COVID-19, the Scottish
Government introduced emergency legislation?®!, which has included a
combination of administrative and financial measures to support those
most in need.

Time limits for Best Start Grants were temporarily relaxed, so that people
did not miss out if applications were late due to COVID-19. This included
time limits for: making an application; a redetermination request; a
decision on a redetermination; and appealing to the First tier Tribunal.

For those in receipt of Carer’s Allowance, carers were allowed a
temporary break in caring where the carer or the person they care for
has COVID-19 or is self-isolating because of symptoms. There was also
been a temporary relaxation on the requirement that care must be
provided with the physical presence of a cared for person, thereby
allowing the provision of emotional care remotely if necessary.

The Scottish Government made additional funding available as part of a
£350m package announced on 18 March 2020%*2. This included:
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e An increase from £35.5m to £80.5m of the Scottish Welfare Fund
and an amended process making it easier to get more than 3
payments per year?33,

¢ An additional £50m was allocated for council tax reduction and
Scottish social security entitlements to meet the anticipated
increased need.

e A £70m food fund’ was created, in part, to provide support for
families who are unable to access free school meals.

Those in receipt of the Carer's Allowance Supplement also received a
one-off top-up payment of £230 in June 2020 to provide some more
support for carers during Coronavirus?*,

The Scottish Government also announced an extra £5 million funding for
students in hardship, which could be applied for by students directly via
their college or university. This was funded through redirected travel and
childcare funds which were no longer required.
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6. Article 13 — The right to social and medical
assistance

6.1. Article 13.1 — Adequate assistance for every
person in need*V!

6.1.1. Poverty in Scotland
Overall figures for Scotland?*® in 2016-19 were as follows:

¢ Relative Poverty (below 60% of the median UK income in the
current year after housing costs)
o Total population - 19 percent
o Children - 23 per cent (of these 68 per cent were from
working households)
o Working age adults - 19 per cent
o Pensioners - 15 per cent

e Absolute Poverty (below 60% of the 2010/11 UK median income
after housing costs)
o Total population - 17 percent
o Children - 21 per cent
o Working age adults - 17 per cent
o Pensioners - 12 per cent

e Persistent poverty?%® after housing costs was in 2015-19
o Total population - 12 percent

xvi SDG Goal 1 focuses on the eradication poverty and Goal 2 places a specific focus on food
poverty. Relevant targets include Target 1.1 - eradicating extreme poverty for all; Target 1.2 -
reducing by at least 50 percent the proportion of men, women and children of all ages living in poverty
in all its dimensions according to national definitions; Target 1.3- Implementing nationally appropriate
social protection systems and measures for all, including floors, and by 2030 achieve substantial
coverage of the poor and the vulnerable; Target 1.4 ensuring equality of access to basic services and
equal rights to economic resources; and Target 2.1 is focused on ending hunger and ensure access
by all people, in particular the poor and people in vulnerable situations, including infants, to safe,
nutritious and sufficient food all year round.
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o Children - 16 per cent
o Working age adults - 11 per cent
o Pensioners - 12 per cent

Within these overall statistics, certain groups of children and young
people are disproportionately impacted by poverty. At frequently higher
risk are children under five; children living with a disabled parent/carer
and children with a disability; as well children from minority ethnic
backgrounds?®’.

Currently almost one in four (240,000) children are officially recognised
as living in poverty in Scotland?3®. Pre-COVID impact analysis by the
Resolution Foundation suggested this may rise to 29 per cent by
2023/24%%°, with the Scottish Government’s own figures suggesting a
figure of 38 percent by 2030 in the absence of significant policy
change?¥.

28. The Commission recommends that the Committee asks the UK
and Scottish Governments, how, beyond current policy efforts, they
intend to tackle the unacceptably high level of child poverty in
Scotland.

6.1.2.Reforms to the general framework

In 2016, the Fairer Scotland Action Plan (FSAP) was launched. The
focus of this plan is a long term partnership initiative between
Government and the wider public, private and third sectors, to work with
those in communities with lived experience of inequalities and poverty to
shape policy moving forward.

The FSAP sets out 50 actions and resulted in the creation of a national
Poverty and Inequality Commission in 2017, whose main role is to
provide independent advice and scrutinise progress on poverty and
inequality. Through the Child Poverty (Scotland) Act 2017 (see below),
the Commission transitioned to a statutory footing from July 2019. A
Fairer Scotland Duty was introduced in April 2018, which places a legal
responsibility on the Scottish Government and a range of other public
bodies to consider how they can reduce inequalities of outcomes caused
by socio-economic disadvantage, when making strategic decisions.
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The Scottish Budget is also now accompanied by an Equality and Fairer
Scotland Budget Statement?*! which aims to provide a focus on the main
challenges that are faced, across different portfolios, in relation to socio-
economic equality, on the basis of the protected characteristics in the
Equality Act 2010, and on the realisation of human rights. It sets out the
main ways that these challenges are being addressed through the
government’s budgetary decisions.

Other aspects of relevant policy development during the reference
period include the Child Poverty (Scotland) Act 2017, which sets out
ambitious targets in line with the SDGs, to reduce child poverty by 2030.
A range of measures to achieve this were set out as part of the Scottish
Government'’s first ‘Tackling Child Poverty Delivery Plan’?*? Local
authorities and health boards now have a statutory duty to deliver joint
plans setting out how they tackle child poverty. However, Local councils
have experienced a real terms funding cut of almost ten per cent from
2010-2018 with increasing demand for services, particularly from a
growing older population?*3. This makes it increasingly difficult for local
delivery plans to make the necessary difference in child poverty rates.

As noted above in reference to Article 12, the Social Security (Scotland)
Act 2018 established a framework for the new system and devolved 11
existing social security entitlements to Scotland.

6.1.3. Adequacy of assistance*""

It is widely recognised that the social security system in the UK, with the
cumulative impact of reforms?** introduced by successive UK
Governments since 2010, and its recent reforms in areas such as the
household benefit cap, under-occupancy charge, changes to
unemployment support and the roll-out of Universal Credit, continue to

xvii SDG Goal 17 focuses on strengthening the means of implementation for sustainable
development. This includes a focused target (17.1) on Strengthening domestic resource mobilization,
to improve domestic capacity for tax and other revenue collection.
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have a particularly negative and disproportionate impact on women,
children, and disabled people.

The statistics bear out that there is a causal link between the
implementation of social security and the experience of food insecurity.
The Trussell Trust cite that the top four reasons for referral to a food
bank were ‘low income, ‘benefit delay’, ‘benefit change’ and ‘debt’?*°.This
has been further supported by the Independent Food Aid Network
(IFAN) in their research on reasons for food bank use in 2019 and
2020748,

Between 1st April 2019 and 30" September 2019, The Trussell Trust's
foodbank network distributed 112,207 three day emergency food
supplies to people in crisis in Scotland (75,328 to adults and 36,879 to
children). This was an almost 22 per cent increase from the same
period in 2018 (where 87,981 food parcels were delivered)?*’. In the 5
year period 2015/16 and 2019/20, there has been a 43 per cent increase
in the number of food parcels distributed by the Trust in Scotland?*.

Deep concern has been expressed by a number of UN Treaty Bodies?*°
and the Special Rapporteur on Extreme Poverty?>° about the various
changes introduced by the Welfare Reform Act 2012 and the Welfare
Reform and Work Act 2016. Particular concerned has also been
expressed by the Committees and the Special Rapporteur on Extreme
Poverty about the adverse impact of these changes and cuts on the
enjoyment of the rights to social security and to an adequate standard of
living by disadvantaged and marginalised individuals and groups,
including women, children, persons with disabilities and low income
families?".

In terms of the UK Government’s obligation to use the maximum of its
available resources to address economic, social and cultural rights,
there is significant work that could be undertaken in relation to taxation
and improvements in their efforts to address and reduce tax evasion,
avoidance and debt. Research by the Tax Justice Network?®? has
revealed that a 2019 ranking of countries’ complicity in global corporate
tax havenry has estimated that the UK spider’s web (UK and its
Overseas Territories and Crown Dependencies) is responsible for over a
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third (37.4 per cent) of the world’s corporate tax abuse risks?®3. The UK
is also a significant global loser in terms of total tax revenue loss (2"
only to the USA) — with tax loss per collected tax being estimated at 5.35
percent (which equates to just over £28 billion)***. The Tax Justice
Network have equated this tax loss to the loss of the annual salaries of
840,209 nurses®>®.

While a number of aspects of social assistance lie with the UK
Government, it is also the case that Scotland now has extensive control
over the some of the key tools and levers needed for positive change
(including the taxation of both property and income in Scotland), which it
has an obligation to make use of in order to maximise the available
resources.

The Scottish Government has claimed that it is ‘the fairest taxed part of
the UK'2°6. Whilst they have been willing to increase personal taxation, it
has been argued that their reluctance to take forward more substantive
reforms (especially around property taxation) and the reduction in
burden of business taxation through non-domestic (business) rates,
means that in practice, currently policy divergence from the rest of the
UK equates to less than 2 per cent of the government’s resource
budget®’.

In order to maximise the Scottish Government’s available resources to
tackle poverty and social inequality, more use is required of their tax
varying and tax raising powers at the local and national levels. The
following have been suggested by David Eiser (Adviser to the Scottish
Parliament’s Finance and Constitution Committee since August 2016),
including:

e Evaluating the reliefs system in non-domestic rates and determine
whether the current £750 million opportunity costs are justified;

e Fulfilling the commitment to give local authorities the ability to
introduce taxes on workplace parking spaces and transient
visitors;

e Reforming/replacing council tax with a more progressive tax on
land value; and
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e Committing to publishing an assessment of the possibilities of ‘new
taxes’ that the government now has the power to introduce under
the Scotland Act 20122%8,

29. The Commission recommends that the Committee asks the UK
Government how it intends to address the serious cumulative and
disproportionate impacts of reforms by successive UK Governments
since 2010.

30. The Commission also recommends that the Committee asks the
UK Government how it could better tackle tax evasion, avoidance and
debt that currently deprives the UK treasury of tens of billions of
pounds annually.

31. The Commission further recommends that the Committee asks the
Scottish Government how it plans to maximise its available resources

through including through use of its tax varying and tax raising powers
at the local and national levels.
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7. Article 14 — The right to benefit from social welfare
services

7.1. Article 14.1 — Promotion or provision of social
servicesxVi

7.1.1. Impact of COVID-19 on the operation of social services

In Scotland Self-Directed Support (SDS) was developed as a means to
enable disabled people to make informed choices about social care and
how it is delivered. However, despite having rights based legislation that
was well supported by disabled people and their organisations, in
practice, even before the pandemic, concerns were raised about its
implementation, including reports of insufficient packages and chronic
underfunding?®.

It was reported that information disclosed in response to a Freedom of
Information request showed that in the region of 4000 care packages
had been ceased or reduced across Scotland compared to January
2020%%°, The full scale of the cessation or reduction of care packages is
not known because several Health and Social Care Partnerships failed
to provide data, and others provided it in a form that was not
comparable. Research by Inclusion Scotland found that:

‘almost half of people responding on this issue told us, they said
that the COVID-19 pandemic has had an impact on the social care
support they get, formal and informal. Around 30% of respondents
told us their support had either stopped completely or had been
reduced’?’’.

xviii SDG Goal 1 Target (1.3) focuses on the Implementation of nationally appropriate social
protection systems and measures for all, including floors, and by 2030 achieve substantial coverage
of the poor and the vulnerable; SDG Goal 3 Target 3.8 focuses on access to quality essential health-
care services. Both are relevant in the context of social care provision.
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In Glasgow, where only people with ‘critical’ needs were receiving
support, almost 2000 people’s care packages were affected?®2. More
than half of the members of Glasgow Disability Alliance who took part in
their lockdown surveys reported that they were worried about food,
money and medication. Eighty per cent were not aware of local services
they could access, and 90 per cent were worried about their physical or
mental health?®3,

This has had, and in some instances continues to have, a severe impact
on the enjoyment of rights by a whole range of groups and individuals
including disabled people, older people, people with learning disabilities,
people with dementia, family carers, including parent carers, young
carers and others. These impacts were predictable. The strain in the
social care system, in terms of underfunding, understaffing, limited
participation and voice for people, their families, and to some extent,
even providers, has been known and understood for some time. The
identity of the workforce is well-understood, in terms of gender and
immigration status2®4.

In October 2020, the Commission published research?®® which
reconfirmed that a considerable proportion of people who used social
care support at home had experienced either a reduction or complete
withdrawal of support during the COVID-19 pandemic. Evidence from
research participants showed how the reduction or withdrawal of care
and support at home led to circumstances in which people were left
without essential care, such as assistance to get up and go to bed, to
wash and use the toilet, to eat and drink, and to take medication. The
report detailed how the removal of care plans during COVID-19 had a
direct and detrimental effect on people’s rights, including potential
unlawful interferences and non-compliance with rights contained in the
European Convention on Human Rights and the United Nations
Convention on the Rights of Persons with Disabilities.

The Commission expressed deep concern about the current social care
support available to people whose packages were reduced or
withdrawn. The report set out 24 recommendations in total, some of
which call for urgent action to resolve immediate human rights
concerns?%6,

58



32. The Commission recommends that the Committee asks the
Scottish Government to jointly commit with the Convention of Scottish
Local Authorities (COSLA) to the return of care and support at pre-
pandemic levels, as a minimum.

33. The Commission also recommends that the Committee asks how
the Scottish Government intends to address the 24 recommendations
set out in the Commission’s Monitoring of Social Care report.

7.2. Article 14.2 — Public/ civil society participation in
the establishment and maintenance of social
servicesXix

The Commission has strongly encouraged public and civil society
participation in the development and implementation of law, policy and
practice in Scotland. Much of the Commission’s capacity building work
has focused on taking a human rights based approach to public services
through the PANEL Principles of Participation, Accountability, Non-
Discrimination, Empowerment and Legality. One clear example of this
work was the encouragement of the Scottish Government to work with
people with lived experience of the UK social security system to inform
the new Social Security (Scotland) Act, the Charter and a monitoring
system for the implementation of the Act.

As noted above in relation to Article 12, the Commission believes,
however, that the engagement of the experience panels should not be
time-bound to four years.

The Commission would also like to see the Scottish Government and
other public bodies develop more systematic processes to ensure the
participation of rights holders in the development, implementation and
monitoring of public services, as well as in the scrutiny of budgetary

xix SDG Goal 17 focuses on strengthening the means of implementation for sustainable development.
This includes a focused target (17.17) on encouraging and promoting effective public, public-private
and civil society partnerships, building on the experience and resources strategies of partnerships.
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decisions. In doing so, this could help to avoid an actual or perceived
tokenistic inclusion of rights holders in such processes, which has been
a common experience to date®®’,

The Commission is pleased that the Scottish Government accepted all
30 of the recent recommendations of the Human Rights Leadership
Taskforce?®®, which includes an agreement to both further consider
including an explicit right to participation, drawn from the principles of
international human rights law, within the forthcoming Scottish human
rights legislation; as well as recognising the crucial importance of
effective public participation in the development and implementation of
the new framework. This, if fulfilled, has the potential to transform public
and civil society engagement in the establishment and maintenance of
social services.

34. The Commission recommends that the Committee asks the
Scottish Government to set out its plans with regard to improving
public and civil society participation in the establishment and
maintenance of social services.

7.3. Article 14.2 - Responses to comments and queries
from 2017 conclusions

7.3.1. Implementation of effective supervisory system of social
services

In April 2018 the new Health and Social Care Standards?®® came into
effect. The new Standards are relevant across all health and social care
provision, including regulated care settings, social care, early learning
and childcare, children’s services, social work, health provision, and
community justice. The Care Inspectorate and Healthcare Improvement
Scotland led a development group that co-produced the new Standards,
working alongside people using services, providers and other agencies.

Through Scotland’s National Action Plan, the Commission sat on the
new Standards Project Board for a number of years and provided
periodic advisory input to the development of the Standards. We also
submitted evidence to the Scottish Government’s consultation?’® on the
new Standards. We thoroughly welcomed the commitment to the new
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Standards taking a human rights based approach. Embracing the
importance and the practical application of human rights to the provision
of health and social care services within these new Standards has the
potential to deliver effective services which produce better results for
both service users and staff in a culture which respects, protects and
fulfils human rights obligations.

As noted above in Section 4.3.5.3, a recent Mental Welfare Commission’s
report was published regarding discharges of adults with incapacity from
hospitals to care homes during the pandemic. The Scottish Government
has also been instructed to monitor the delivery of the above
recommendations and work with Health and Social Care Partnerships
and the Care Inspectorate to support consistency and address any
barriers to delivery over the next two years (MWC Recommendation 11).

35. The Commission recommends that the Committee asks the
Scottish Government how it intends to monitor the delivery of the
Mental Welfare Commission report’'s recommendations regarding
discharges of adults with incapacity from hospitals to care homes
during the pandemic.

End

Contact: Alison Hosie, Research Officer, Scottish Human Rights
Commission, Bridgeside House, 99 McDonald Road, Edinburgh, EH7
4NS, Scotland, alison.hosie@scottishhumanrights.com +44 (0)131 297
5761
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Appendix 1: Summary of Recommendations

Recommendations relating to reporting period 2016-19

Article 11

3. The Commission recommends that the Committee asks the Scottish
Government to explain how they plan to address this stagnation in
progress on improving life expectancy, and years of life spent ‘in good
health’ in Scotland.

4. The Commission recommends that the Committee asks the Scottish
Government how it is planning to improve its policy frameworks to
address the sexual and reproductive health of disabled people.

5. The Commission recommends that the Committee asks how the
Scottish Government plans to ensures that NHS services focus on
equality of access for diverse groups of women.

6. The Commission recommends that the Committee asks the Scottish
Government what plans it has to improve the implementation of its
strong health policy intentions in order to achieve its policy aspirations
to reduce health inequalities including improvements in life
expectancy.

7. The Commission recommends that the Committee asks the Scottish
Government what plans it has to improve the implementation of its

strong health policy intentions in order to achieve its policy aspirations
to reduce health inequalities and make improvements in obesity rates.

8. The Commission also recommends that the Committee asks the
Scottish Government when it intends to progress its Good Food Nation
plans.

9. The Commission recommends that the Committee asks the Scottish
Government how it plans to reverse the rising trend in suicide rates,
and achieve its target reduction by 2022.
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10. The Commission recommends that the Committee asks the
Scottish Government describe what it is doing to address the concerns
regarding the availability of services to address children and young
people’s mental health.

11. The Commission recommends that the Committee asks the
Scottish Government what plans it has to reduce the mental health
waiting times for children & young people.

12. The Commission recommends that the Committee asks the
Scottish Government how it intends to address the grave concerns
around disabled people, including people with learning disabilities and
their carers and DNR notices.

13. The Commission also recommends that the Committee asks the
Scottish Government when it plans to undertake a comprehensive a
review of the legislation that governs non-consensual care and
treatment that reflects the CRPD requirements for a supported
decision-making framework.

14. The Commission recommends that the Committee asks the
Scottish Government how it intends to address the concerns in Dame
Angiolini’s report relating to health care in custody.

15. The Commission recommends that the Committee asks the
Scottish Government to set out how it intends to address the slow
progress in driving forward improvements to prisoner healthcare.

16. The Commission recommends that the Committee asks the
Scottish Government to set out how it intends to address the multiple,
grave and long standing concerns voiced by the NPM, CPT and the
Commission around the health care needs, in particular the mental
healthcare needs, of women in prison.

17. The Commission recommends that the Committee asks the
Scottish Government to set out how it intends to address the changing
health needs of older prisoners across the whole Scottish prison
estate.
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18. The Commission recommends that the Committee asks the
Scottish Government to set out how it intends to address the health
needs, risks, vulnerabilities of young people on remand during their
early days in custody and the systemic interagency shortcomings
across the justice sector.

20. The Commission recommends that the Committee asks the
Scottish Government when it will undertake the audit of availability of
specialist services for individuals with highly complex needs, who are
not appropriately accommodated in learning disability or mental health
settings as requested by the Mental Welfare Commission.

21. The Commission recommends that the Committee asks the
Scottish and UK Governments how they intend to meet their
obligations and ensure that a rights based approach is taken to
pollution and other toxic threats to the health and wellbeing of today’s
and future generations.

Article 12

26. The Commission recommends that the Committee asks the
Scottish Government how it intends to remedy this failure to improve
the legislation in human rights terms and address the clear
accountability gap it has created.

Article 13

28. The Commission recommends that the Committee asks the UK
and Scottish Governments, how, beyond current policy efforts, they
intend to tackle the unacceptably high level of child poverty in
Scotland.
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29. The Commission recommends that the Committee asks the UK
Government how it intends to address the serious cumulative and
disproportionate impacts of reforms by successive UK Governments
since 2010.

30. The Commission also recommends that the Committee asks the
UK Government how it could better tackle tax evasion, avoidance and
debt that currently deprives the UK treasury of tens of billions of
pounds annually.

31. The Commission further recommends that the Committee asks the
Scottish Government how it plans to maximise its available resources

through including through use of its tax varying and tax raising powers
at the local and national levels.

Article 14

34. The Commission recommends that the Committee asks the
Scottish Government to set out its plans with regard to improving
public and civil society participation in the establishment and
maintenance of social services.

35. The Commission recommends that the Committee asks the
Scottish Government how it intends to monitor the delivery of the
Mental Welfare Commission report’s recommendations regarding
discharges of adults with incapacity from hospitals to care homes
during the pandemic.

Recommendations relating to COVID

A number of recommendations have been raised in relation to the
Committee’s COVID-specific questions. Overall, the Commission
believes that the full range of issues as outlined below could be

addressed within the structure of a public inquiry into the response to the

pandemic that takes a human rights based approach.
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Article 3

1. The Commission recommends that the Committee ask the UK and
Scottish Governments what steps they will take to ensure that in a
future such event (or a resurgence of COVID), personal protective
equipment and testing will be available to everyone who requires or
provides personal care in a social care environment.

2. The Commission recommends that the Committee ask the Scottish
Government to reconfirm its commitment to taking a human rights
based approach to a public inquiry into the response to the pandemic,
which specifically gives consideration as to whether human rights
standards and principles have been met.

Article 11

19 a-c. The Commission recommends that the Committee asks the
Scottish Government to set out how it intends to address:

a- where prison conditions experienced could amount to inhuman and
degrading treatment, in breach of Article 3 of the ECHR,

b- the lack of availability of transparent and accessible data to enable
adequate monitoring of prison conditions and their compliance with
human rights standards,

c- the outstanding health-care related CPT recommendations.

22. The Commission recommends that the Committee asks the
Scottish Government what processes are in place for the ongoing
review and independent scrutiny of test and trace.

23. The Commission recommends that the Committee asks the
Scottish Government how it intends to address the concerns raised by
the Mental Welfare Commission’s report regarding discharges of
adults with incapacity from hospitals to care homes during the
pandemic.
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24. The Commission recommends that the Committee asks the
Scottish Government how it intends to improve the transparency of the
National Records for Scotland and the Care Regulator and ensure
they do not in future withhold data that is in the public interest to view.

25. The Commission recommends that the Committee asks the
Scottish Government how it intends to ensure that in future such
prioritisation processes can better account for and adapt to emerging
evidence of priority risk amongst certain population groups.

Article 12

27. The Commission recommends that the Committee asks the UK
Government, what social security measures it intends to have in place
to ensure that the exit from lockdown and withdrawal of temporary
support does not leave people unable to realise their right to an
adequate standard of living.

Article 14

32. The Commission recommends that the Committee asks the
Scottish Government to jointly commit with the Convention of Scottish
Local Authorities (COSLA) to the return of care and support at pre-
pandemic levels, as a minimum.

33. The Commission also recommends that the Committee asks how
the Scottish Government intends to address the 24 recommendations
set out in the Commission’s Monitoring of Social Care report.
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