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IN THE EUROPEAN COMMITTEE OF SOCIAL RIGHTS
Complaint No0.151/2017

EUROPEAN ROMA RIGHTS CENTRE (ERRC)

BULGARIA

Observations on the Government's Observations

1. These observations follow the format of the Government’s observations and
use the Government’s headings. As the Government’s observations do not
contain numbered paragraphs, there are no references to specific paragraph

numbers.

. General Comments

2. The Government claim the research on which the collective complaint is
based is not a “national representative survey’. The ERRC does not know
what a survey would have to look like to meet this criterion, but in any event
there is no requirement under the Charter to present nation-wide evidence of
a violation. The Government assert that it is “unacceptable” to introduce
sentences that start with the phrase “one of the Romani women said...”. The
ERRC understands that the Government are objecting to the use of reported
speeéch in a collective complaint where the speaker Is not identified. The
Social Charter and its Additional Protocol do not specify any rules of evidence
which would exclude the use of such reported speech in a collective
complaint. The women interviewed in the course of the research are in a
particularly vulnerable position: they are Romani women claiming to have
suffered racial abuse, including of a violent nature, from healthcare providers

from whom they are likely to require future healthcare services. These women
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were understandably unwilling to name themselves; indeed, their anonymity
was essential to empowering them to speak truthfully about these serious
matters. Regardless, the hospitals and cities are named. The essence of a
collective complaint is that it is a mechanism that it allows systemic violations
of the Charter to be addressed without requiring people to complain

individually.

3. The Government claim that no complaint was made to the Commission for
Protection against Discrimination. The absence of such a complaint is
irrelevant: there is no requirement to exhaust domestic remedies before
making a collective complaint. The fact that no individuals have made
complaints before the equality body or the administrative courts is hardly a
sign that there is no problem. Indeed, the Committee of Ministers of the
Council of Europe recently published a recommendation to the member
States on access to justice for Roma and Travellers to overcome the many
barriers that Romani people — particularly Romani women — face in pursuing

legal complaints.’

4. The Government'’s troubling suggestion that the Committee should not take
into account the statements of minors flies in the face of international
standards as well as the domestic principles the Government claim to be
citing. While Article 4 of the Persons and Family Act does indeed prohibit
minors from taking “legal action”, this term is interpreted by legal scholars in
Bulgaria as meaning “actions that can create, preserve, modify, prescribe, or
terminate rights and obligations”.? Of course minors can give evidence, in
Bulgaria as everywhere in Europe. Under international human rights law, it is
unthinkable to dismiss the views of a minor merely because she is under 18.
Rather, Article 12 of the UN Convention on the Rights of the Child guarantees
the right of children to express their views and to be heard:

1. States Parties shall assure to the child who is capable of forming his or her own

views the right to express those views freely in all matters affecting the child, the

T CM/Rec(2017)10, adopted on 17 October 2017.
2 See Pavlova, M. (1995). paxdaHcko npaso: O6uwa yacm (Tom |). Cocousi: Cocbu-P, ctp. 232.



views of the child being given due weight in accordance with the age and maturity
of the child.

2. For this purpose, the child shall in particular be provided the opportunity to be
heard in any judicial and administrative proceedings affecting the child, either
directly, or through a representative or an appropriate body, in a manner
consistent with the procedural rules of national law.
The Government’s suggestion that the views of a person who is a minor
“‘cannot be deemed objective and corresponding to the real situation” is
incompatible with respecting the rights of children. Irrespective of the
government’s legally unfounded proposition, the research presented the views
of women throughout the age range mentioned (14 to 46) and all of those
interviewed offered consistent evidence of what goes on in maternity wards in

the hospitals concerned.

Il. ON THE SUBSTANCE OF THE COMPLAINT ALLEGATIONS

1. The current Bulgarian legislation guarantees that all Bulgarian citizens shall
have equal access to healthcare services.

5.

6.

The collective complaint does not concern the quality of Bulgarian legislation
in general. The collective complaint only implicates domestic legislation to the
extent that the domestic legal framework fails to ensure the right to social and
medical assistance for the entire population and, in particular, leaves Roma
disproportionately uncovered by the health insurance system; this, in turn,
exacerbates the ill-treatment of Romani women in maternity wards and, in
some cases, provides a pretext for discrimination against them. Therefore, the
ERRC has little to respond to the statements made at pages 2-3 of the
Government’s observations. The ERRC accepts that, in theory, segregation is
not a policy anywhere in Bulgaria, in the strictly legal sense; it is of course
officially prohibited. It exists in reality, however, as the collective complaint
sets out. The Government have not refuted the evidence in the collective

complaint showing practices of racial segregation.

The Government object to data published by the European Union’s

Fundamental Rights Agency stating that 51% of Roma in paid work reported



that they are not covered by health insurance; yet the Government do not cite
any competing research or statistics. The Government’s objection is based on
an assertion that all people in “paid labour’ would be covered by health
insurance if working legally. But the FRA report quoted in the collective
complaint laid out clearly that this disparity was due to many Roma working
informally in the “grey sector”. The Government’s suggestion is that Roma are
to blame for not working formally (“legally”). The ERRC rejects this adamantly:
Roma find themselves engaged in informal labour because rampant
antigypsyism in Bulgaria creates significant barriers to the formal labour
market. See § 16 of the collective complaint. The State bears the duty under

the Charter of providing equal and adequate access to healthcare, regardless.

7. The collective complaint contains specific examples of six hospitals in five
cities where there are de facto segregated maternity wards and where there is
other evidence of discrimination against Romani women. The ERRC claims
that the collective complaint creates a presumption that there is discrimination
in these hospitals and that the burden of proof falls on the Government to
show that there is no such discrimination (see § 76 of the collective
complaint). The Government seem implicitly to be claiming that there is no
such shift of the burden of proof and/or that the collective complaint does not
meet the requirements for the burden of proof to shift onto them. To the extent
that the Government reject the notion of the shift of the burden of proof
altogether, the ERRC asserts that the shift of the burden of proof is a key
element of international human rights law on the prohibition of discrimination
and therefore forms a key part of the interpretation of Article E of the Revised
Social Charter.3 We are also now in a position to provide further evidence to
the Committee in the form of several telephone calls which the Bulgarian
Helsinki Committee made to the hospitals in question, in order to test for
discrimination against Romani women. Transcripts of excerpts of those calls
in Bulgarian and English are annexed to these submissions. The Government

will be able to confirm that these phone calls have been submitted in evidence

3 See, e.g., EU Directive 2000/43/EC, Article 8 § 1; E.B. v France (judgment of the Grand Chamber of
the European Court of Human Rights of 22 January 2008), § 74.
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in domestic legal proceedings pending before Pazardzhik Regional Court.*
The issue of the shift of the burden of proof is vital to the case. The ERRC
hereby requests that, if the Committee is minded to dismiss the collective
complaint on the basis that a prima facie case of discrimination has not been
made, the Committee first convenes a hearing, in accordance with Rule 33 of
the Committee’s Rules and Article 7 § 4 of the Additional Protocol to give the
Committee the opportunity to hear from the researchers who compiled the
report. If the hearing can be held by electronic means, the ERRC and the
Bulgarian Helsinki Committee’s researchers will make themselves available at

the Committee’s convenience.

8. The Government comment that “Bulgarian is the official language in the
Republic of Bulgaria and Romani women are obliged to know this language,
while the medical staff is not obliged fo know [the] Romani language”. This
statement in itself is evidence of a discriminatory attitude towards Roma. The
Revised Social Charter not only prohibits discrimination based on race but
also based on language. According to the 2011 census, only 7.5% of people
who identify as Romani in Bulgaria indicated that Bulgarian was their native
language.® While this does not necessarily mean that 92.5% of Roma do not
speak Bulgarian, the assertion that “Romani women are obliged to know this
language” is racist social commentary, not a legal or factual reality. The
ERRC submits that the “appropriate measures” Article 11 of the Revised
Social Charter requires States to take include ensuring that people who do not
speak the majority language are treated respectfully and equally and have the

right to access to services in a language they can understand.

2. Adequate medical care is provided to uninsured pregnant women.

9. The collective complaint does not allege that uninsured pregnant women are
denied healthcare; the ERRC therefore does not dispute that pregnant women

are able to secure pregnancy-related healthcare regardless of their insurance

4 The ERRC is the plaintiff in this actio popularis litigation, represented by the Bulgarian Helsinki
Committee.
5 The data can be found in English at http://nsi.bg/census2011/PDOCS2/Census2011final_en.pdf,

page 4.




status. The Government do not refute that in practice lack of health insurance
is used as a pretext to provide Romani women an inferior level of care, as

presented in the collective complaint.

10.The ERRC is not in a position to confirm or refute the information about funds
spent on programmes as set out in the Government’s observations. However,
the European Commission has specifically noted that a major challenge in
relation to funding for Roma inclusion in Bulgaria for the 2014-2020 period is
the “limited ambition of the objectives and budget allocation for the targeted
investment priority”.® In any event, none of the information provided concerns
any activities that would prevent segregated maternity wards or other forms of

ill-treatment of Romani women.

3. Particular attention is being paid to improving health care services provided
to disadvantaged groups, including Roma.

11.The ERRC welcomes the introduction of mobile gynaecological units,
although these fall outside the factual scope of the collective complaint, which
mainly concerns treatment in maternity wards in hospitals. The ERRC also
wonders if BGN 50,000 (approximately €25,600) is enough to make any
significant difference in overall access to care, given the needs and the size of

the population.

12.Likewise, childhood vaccinations, educational activities, and urgent medicai
care fall outside the factual scope of the collective complaint. The ERRC does
not have access to the “Centre for Urgent Medical Care” data to which the
Government refer. If this was provided as an annex, it was not received. In
any event, the ERRC suspects that if 25% of urgent medical care resources
are being used for Roma in Bulgaria, this is a strong indicator of the problem
created by the failure to guarantee access to health insurance for Romani
people. It is a widely understood phenomenon, accepted in public health

circles, that individuals who do not have health insurance are often reduced to

€ European Commission, Report on the implementation of the EU Framework for National Roma
Integration Strategies 2015, available at http://eur-lex.europa.eu/legal-
content/EN/TXT/PDF/?uri=CELEX:52015DC0299&from=EN, page 6.




using emergency services in lieu of prophylactic or preventative care to cover

their medical needs.

13.The ERRC notes that the Government fail to show how any of the policies
referred to in this section of the Government’s observations apply to the
maternity wards in the six hospitals covered in the research on which the

collective complaint was based.

[4.] 3. Compliance with the national health policy is guaranteed by the
respective monitoring and control mechanisms.

14. The ERRC does not dispute the existence Regional Health Inspectorates. The
Government have not provided any documentation from the RHls showing
that they inspected the maternity wards in the cities mentioned in the report
and found no problems. The failure to provide such documentation is part of
the failure to rebut the presumption of discrimination raised in the coliective
complaint. The same is true of the Executive Agency Medical Audit. The
ERRC again recalls that there is no requirement to exhaust domestic
remedies before making a collective complaint, so it is irrelevant that no
complaints have been lodged with these bodies, nor does this demonstrate an
absence of discrimination. The ERRC also submits that these bodies appear
to have a mandate to undertake their own inspections, so they should not

have to wait for complaints before investigating these institutions.

[5.] 4. Bulgaria is implementing the National Strategy for Roma Integration
2012 - 2020.

15. The majority of the Government’s comments on the current Roma integration
strategy fall outside the factual scope of the collective complaint. Indeed,
nothing in this section bears on the allegations in the collective complaint. The
collective complaint does not aim to impugn the strategy generally. The
collective complaint in fact relies on the strategy itself and reviews of the
strategy to show that healthcare remains an important challenge for Roma
inclusion in Bulgaria and is an area in which Bulgaria is falling short in several

ways. Nothing in the Government’s observations indicate that implementation



of the strategy or the related action plan have had or would have any bearing

on the treatment of Romani women in maternity wards.

[6.] 5. Action on improving the social situation of Roma

16.In this collective complaint the ERRC does not call on the Committee to make
findings concerning the failures of Bulgaria in the field of employment. The
comments in the collective complaint about high rates of Roma
unemployment instead provide important background to explain why Romani
women find themselves in particularly vulnerable circumstances when
admitted to hospital to give birth, including why many are at risk of
discrimination with lack of insurance used as a pretext. The Government offer
no information about how Roma mediators or any other programmes address

the issues complained of in the collective complaint.

European Roma Rights Centre
7 March 2018
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President
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Annex — Excerpts of Transcripts of Telephone Conversations Between the
Testers from the Bulgarian Helsinki Committee and Hospitals in Bulgaria
Covered in the Research Submitted with the Collective Complaint

1. Tect 1, MBAJT — Nasapp)XuK, AoKTop B Al
otaenenuerto (Ar0), 31.05.2016r., 13:48 u.

=

Tester — B egHa cTaa n HacTaHaBaTe 6baArapku u
POMKU?

LOKTOp — He, He M mellame.

[..]

O — T1e [pomKkute] ca otaendo. OTaeneH
CaHUTapeH Bb3en CU UMaT, U306 He ce mellaT
C TAX.

[..]

2. Tect 2 - MBAJ1 — MasappuK, 3aMecTBaLLa
HayaaHuKa Ha Alro, 01.06.2016 ., 12:12 v,

(]

Tester — [...] uckam na BU NUTam B eAHa CTasA /in
HacTaHABaTe Ob/rapku v LMraHku?

[ — He, B oTAenHW crau, nmame cu 3 cTaw,
otaenHn BUM ctam 3a 6barapkm [...]. [...] Bcekm
CU UMa OTAEeNEH KOHTUHreHT. Mmat cn HaHa m
ToaneTHa ObArapkuTe, HAMAT HUILO 0BWo C
LpYyruUTe KeHu.

3. Tect 1 — MBAJ1 — Benuurpaga, poktop B AlO,
14.06.2016r., 16:38 u.

Tester —[...] »keHa mu B eHa cTanA /M we 6bae ¢
POMKM, ako pogm npu eac?

[ — 3Hauu Mo MPUHUUM MUMa BCAKAKBKU, UMa M
UMraHKK, UMa W KEeHW, KOWUTO He ca Haau

1. Test 1, “Multispecialty Hospital for Active
Treatment — Pazardzhik” (MHAT — Pazardzhik),
Doctor in the Maternity Ward, 31 May 2016,
13.48 hours

[...]

Tester ~ Do you place ethnically-Bulgarian
women and Romani women in the same room?

Doctor — No, we don’t mix them.

[...]

Doctor — They [Romani women] are separated
[...]. They use separate sanitary facilities, there
is absolutely no overlap with them.

[...]

2. Test 2 — MHAT — Pazardzhik, Acting Director
of the Maternity Ward, 1 June 2016, 12.12
hours

[...]

Tester —[...] | wanted to ask you whether you
place ethnically-Bulgarian women and Romani
women in the same room?

Doctor — No, in separate rooms. We have 3
[types of] rooms, separated “VIP” rooms for
Bulgarian women [...]. [...] each [group] has a
separate. Bulgarian women have a bathroom
and a toilet, and there is no overlap with the
other women.

3. Test 1 — “Multispecialty Hospital for Active
Treatment — Velingrad” (MHAT - Velingrad),
Doctor in the Maternity Ward, 14 June 2016,
16.38 hours

Tester — [...] will my wife be placed in the same
room as Romani women if she gives birth [at
your hospital]?

Doctor — So, in general, there are all sorts of
people, there are gypsies [sic], there are other
women who are not...in general, they are in




TaKa...no npuHUMn 1€ ca B OTAE/IHMN CTan U TO
TdKa ce pasaenart no npuHUMN o KOHTUHIEHT.

T - [..] NpvHUMNHO Ka3BaTe, Ye U Aenute

6varapkuTe u uMraHkurte?

L, — no npuHUMN M genum Taka, 3all0TO He
MOXKe efiHa KeHa, KOATO BUAUMO W3rnexKaa
A06pe, MHTENUTEHTHA, Aa A CNOMUM C HAKaKBa
JKeHa, KOATO Hanu...pazbupate me KakBO UCKam
Aa Kaxa

4. Tect 2 — MBAJ1 — BeamHrpag, HavyasHU4YKa
AroQ, 15.06.2016r., 12:40 u.

T — [...] )keHa mu B egHa ctaa aun we 6bge ¢
LMTIaHKK CAep KaTo poan?

[ — KakBo? Koit? E Kak wWe 6bge c UuraHky B
eflHa CTan, HeZeiTe ga roBopuTe TakKUBa Helwa...

T — B cMUCDBA?

[ — amu pazbupa ce, ye He.

5. Tect 1 - MBAN , A-p UBaH CenMMUHCKU" —
CnuseH, pokrop 8 AlQ, 10.06.2016r., 13:44 u.
T—[...] parkgaT M pomKM npu Bac?

[ — xaxaxa, u306u0 He ce npuTecHaBaiTe,
LiBETHOKOKOTO HaceneHue e oTAeNHo.

T —oTaeneHo?

[ —abconotHo! Mexpay 6bvarapkute He cnarame
POMKMU.

6. Tect 2 - MBANT ,O-p UBaH CenmmuHCKn” —
CnuseH, AoKTopKa B AlrO, 10.06.2016 r., 15:35

Y.

T — fAanu XXeHa MM LUE € B eaHa CTan C POMKKU?

separate rooms and they are generally
separated according to “group”.

Tester —[...] So, in general, you say, you
separate Bulgarian women and gypsy [sic]
women?

Doctor — In general, we separate them in that
way, because it cannot be allowed that a
woman, who is obviously decent, intelligent, be
put with some woman, who...you know...you
understand what | am trying to say.

4, Test 2 — MHAT - Velingrad, Director of the
Maternity Ward, 15 June 2016, 12.40 hours

Tester —[...] will my wife be placed in the same
room with gypsy [sic] women after giving birth?

Doctor — What? Who? How [could you say]

“will [she] be placed with gypsy [sic] women in
the same room”... Don’t you dare say such
things...

Tester — In what sense?

Doctor — Of course, she won’t [be.]

5. Test 1 — “Multispecialty Hospital for Active
Treatment — Sliven” (MHAT - Sliven), Doctor in

the Maternity Ward, 10 June 2016, 13.44 hours

Tester —[...] do Romani women give birth in
your hospital?

Doctor — Hahaha, don’t worry at all. The dark-
skinned population is separated.

Tester — Separated?

Doctor — Completely! We do not place Romani
women amongst Bulgarian women.

6. Test 2 - MHAT — Sliven, Doctor in the
Maternity Ward, 10 June 2016, 15.35 hours

Tester — Will my wife be placed in the same
room as Romani women?

10




[ — B egHa ctaa He. ToBa e usknw4eHo! Te ca cu
OTAENHO Tam B HAKOJIKO CTau. [...] [axe Taka ca
OoTgeneHu B Apyr Kopuaop.

7. Tect 1 - CneymanusmpaHa 6GoaHuMUa 3a
AKTUBHO Jle4eHMe MO0  aKylepcTBO W
ruHekonorusa ,lpod. a-p Aumutrbp Cramartos”
— BapHa, ctapiua akywepka, Aro, 16.06.2016r.,
11:10u.

T — ¥eHa MM KaTo poAu cieq TOBa B eJHa cras
M e 6bAe ¢ XKEeHU OT POMCKM Npousxoa?

Akywwepka ~ [...] H4e TaKkoBa Helo He NpaBum
TyKa. {...] BUHarn rn otgename. [...] ycnokoiite ce
3a TOBa, rapaHTMpam BMU.

8. Tect 2 - CneuymanusupaHa 6o0aHMULA 33
AaKTUBHO  JlIeYeHMEe MO  aKYLIEepCTBO M
ruHeKonorus ,Mpod. a-p Aumutbp CtamatoB”
— BapHa, rnaBHa akywepka Ha uanarta
6onHmua, 15.06.2016 ., 13:03 v,

T—cbnpyrata My, cneg Kato poam, CnesTosa ule
OENN NN efHa CTaf C KEeHU OT LMraHcKu
npousxon?

A — He, He, HMe BMHArK rv nogbupame. [...] Hue
o1 nogbupame xeHute. CbobpassBame ce C
eTHoca [...].

9. Tect 1 — MBAAN ,,CB. AHHa" — BapHa, cTapiia
akywepka, Aro, 16.06.2016 r., 10:49 u.

T — XeHa mu KaTo poam nocne we 6bvsie nn B
e/iHa CTaA C KeHU OT POMCKU NPOnU3X0/?

A — He, TyK v pa3gensame, [...] He ru cbbupame
Ha e4HO MACTO, HacCTaHABaME TW B Pa3/IMyHU
cTam.

10. Tectr 2 — MBAJT ,CB. AHHa“ — BapHa,
3amecTHUK-HavanHuk, AlO, 24.06.2016 r.,
12:41 u.

T—[...] ’KeHa mu B egHa CTaA /U LLE € C KeHu oT
POMCKM Nponsxon?

Doctor — In the same room, no. That
[possibility] is excluded! They are separated
there in several rooms. [...] In fact, they are on
a completely different hall.

7. Test 1 — “Specialised Hospital for Active
Treatment in Obstetrics and Gynaecology” —
Varna (OB-GYN — Varna), Senior Midwife in
the Maternity Ward, 16 June 2016, 11.10 hours

Tester — After my wife gives birth, will she be
placed with women of Romani ethnic origin?

Midwife — [...] we do not do that sort of thing
here. [...] we always separate them. [...] you can
relax about this, | assure you.

8. Test 2 — OB-GYN — Varna, Head Midwife of
the entire hospital (sic), 15 June 2016, 13.03
hours

Tester — My wife, after she gives birth, will she
be put into a room with women of gypsy [sic]
ethnic origin?

Midwife — No, no, we always select them. [...]
we select the women. We consider the
ethnicity [of the woman] [...].

9. Test 1 — “Multispecialty Hospital for Active
Treatment — Varna” (MHAT — Varna), Senior
Midwife in the Maternity Ward, 16 June 2016,
10.49 hours

Tester — After my wife gives birth, will she be in
the same room as women of Romani ethnic
origin?

Midwife — No, we separate them here, {...] we
don’t put them in the same place, we place
them in different rooms.

10. Test 2 — MHAT — Varna, Deputy Director of
the Maternity Ward, 24 June 2016, 12.41 hours

Tester — [...] Will my wife be in the same room
with women of Romani ethnic origin?
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[ — He, He, KaTerOPUUHO He, MoNA BU ce. Te ca B
CbBCEM OTAENHO MACTO. B pasnnyHu ctam v B
pas/MdYHM KOprMaopH ca.

11. Tect 1 - YMBAN ,CB. AHHA" — Codwus,
akywepka, Aro, 20.07.2016r., 12:08 u.

T - Hacranasarte n uuraHkute u 6barapkuTe B
obwu ctaun?

A — He.

12. Tect 2 — YMBAJ ,CB. AHHa"” — Codus,
BOKTOpKa, Aro, 18.10.2016r., 11:10 u.

T — HacTaHABaTe K UMraHkute n 6barapkute B
o6 craun?

[ — npu n36op Ha eKUn HAMa Jpyrn, OCBeH
6barapku. [..] BbnpochkT e, Yye HAMa TaKuBa,
KaKBUTO Ka3sate sue. Tlpu u3bop Ha ekun
Takuea HAMa.

Doctor — No, no, categorically no, of course not.
They are in an entirely separate place. They are
in different rooms and on different halls.

11. Test 1 — “General Hospital for Active
Treatment ‘St. Anna’” — Sofia (GHAT - Sofia),
Midwife in the Maternity Ward, 20 July 2016,
12.08 hours

Tester — Do you place Bulgarian women and
gypsy [sic] women in the same rooms?

Midwife — No.

12. Test 2 — GHAT - Sofia, Doctor in the
Maternity Ward, 18 October 2016, 11.10 hours

Tester — Do you place Bulgarian women and
gypsy [sic] women in the same rooms?

Doctor — By choice of the staff, there are no
women, other than Bulgarian women [...] The
fact is, there are none of those, as you call
them {Romani women]. By the choice of the
staff, there are none.
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