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INTRODUCTION

Improving the protection of women’s human rights is underpinned by legal system reform, and there are many
examples of how the legal landscape has undergone important change within recent decades at the interna-
tional, regional and national levels. For instance, the Convention on the Elimination of All Forms of Discrimina-
tion Against Women (CEDAW) is not yet 40 years old. Yet during the Convention’s lifetime more than half of the
world’s constitutions have been redrafted or amended, “an opportunity that has been seized upon by women
to write gender equality into the legal fabric of their countries™. Around three-quarters of national constitutions
guarantee equality between women and men, and almost two-thirds of nations have passed laws on domestic
violence? paving the way for women the world over to claim redress for violations of their rights.

Activists for women’s human rights and gender equality have long argued that ensuring equal rights and
non-discrimination in the law is only half of the equation and that de jure or formal gender equality becomes
meaningless without de facto or substantive equality. Very often, well-conceived legislation remains “on the
books”and is not implemented. Thus, on its own, legislation has little impact on improving the lives of women.
To achieve substantive gender equality, all forms of discrimination must be eliminated and specific measures
should be adopted to redress the disadvantages and power imbalances that women experience.

International legal standards, such as those articulated in CEDAW, not only provide us with a clear articulation of
how discrimination is manifested in all areas of life; they also stipulate that women and men must benefit from
the equal protection of the law. States are required to protect women from acts of discrimination and also pro-
vide redress for human rights violations. Increasingly, the question is being raised about whether formal jus-
tice institutions — once viewed as gender neutral (and even gender blind) — are, in fact, equality accessible to
women and men. Sex-disaggregated data about the number of applications lodged with the European Court of
Human Rights (ECtHR), collected between 1998-2006, the most recent data available, show that women are sub-
stantially underrepresented as applicants, making up only 16 percent of the total’. There is no evidence to sug-
gest that women’s rights are violated less often than men’s, and so the disproportionate number of female ap-
plicants to the ECtHR is a cause for concern. Furthermore, given the admissibility requirement that an applicant
must exhaust all domestic remedies, this finding is a red flag, suggesting that national justice systems present
significantly greater barriers to women.

Gender equality standards pertaining to equal access to justice for women are addressed by a variety of stan-
dards and grounded in four major treaties of the Council of Europe: the European Convention on Human Rights,
the European Social Charter, the Convention on Action against Trafficking in Human Beings, and the Convention
on Preventing and Combating Violence against Women and Domestic Violence (Istanbul Convention). Guaran-
teeing women'’s equal access to justice is in addition one of the five priority themes of the Council of Europe’s
work on gender equality. The Council of Europe (CoE) Gender Equality Strategy for 2014-2017 highlights the dis-
parity between efforts to strengthen legal protection of women'’s rights and the inequalities in accessing justice
that women experience throughout the 47 member states. The European Union, likewise, has the promotion of
women’s rights as a strategic objective.* The CoE calls on member states to improve women's access to justice
by increasing understanding of the barriers that women face and exchanging information about effective ap-
proaches and good practices. Within this framework, the Council of Europe Gender Equality Commission (GEC)
has supported several initiatives, including the following:

«  Afeasibility study on Equal Access to Justice for Women, based on case studies from four member states
(2013)

+ Aseries of three expert meetings focusing on various topics under the subject of women’s access to jus-
tice (2013-2015)

« A compilation of good practices to reduce existing obstacles and facilitate women’s access to justice (2015).

1. UN Women. 2011. Progress of the World’s Women: In Pursuit of Justice 2011-2012. New York. p. 25.

2. lbid. p. 29.

3. Francoise Tulkens. 2007. Human rights, rights of women. Female applicants to the European Court of Human Rights. Lecture delivered on
9 March 2007 at the Institute for European Studies at the Vrije Universiteit Brussel (VUB).

4. European Commission. 2015. Strategic Engagement for Gender Equality 2016-2019.

5. Publications and reports accessible on the website of the Gender Equality Unit of the Council of Europe: http://www.coe.int/en/web/
genderequality/equal-access-of-women-to-justice.
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The project “Improving Women’s Access to Justice in the Six Eastern Partnership Countries’, covering Armenia,
Azerbaijan, Georgia, Republic of Moldova Ukraine, and as of 2017 Belarus, helped to identify obstacles to wom-
en’s access to justice in the Eastern Partnership countries and to strengthen the capacity of each country to de-
sign measures to ensure that the justice chain is gender-responsive, including through the training of legal pro-
fessionals. This manual is the result of joint efforts by international and national experts as well as the institu-
tions responsible for the training of judges and prosecutors in the Eastern Partnership countries. Other outputs
of this project include®:

« The publication of National studies on barriers, remedies and good practices for women’s access to justice in
five Eastern Partnership countries;

« Three working group meetings and two regional conferences that gathered experts to develop the cur-
rent training manual;

« Two regional conferences providing a regional platform to identify good practices and challenges in pro-
moting women’s access to justice and the measures that need to be taken to make justice systems more
gender-responsive in each of the Eastern Partnership countries; bringing together representatives of
Ministries of Justice, national training institutions, legal professionals, and other representatives of na-
tional authorities and civil society;

« National training seminars on women's access to justice for more than 500 judges, prosecutors and can-
didates, piloted in Armenia, Azerbaijan, Belarus, Georgia, the Republic of Moldova, and Ukraine in part-
nership with national judicial and prosecutorial training institutions;

+ Guidebook for civil society on advocating for women's access to justice.

i. Purpose and structure of the training manual

Research conducted by the CoE prior to the launch of this project found that “training offered to judges [and
prosecutors] on matters related to gender equality is not standard practice across Europe!” Case studies from
Austria, Finland, Portugal and Sweden revealed that after their appointment, neither judges nor prosecutors re-
ceive training on gender equality, gender discrimination or gender-sensitive methods they can employ in their
practice. The exception is dedicated training on the topic of violence against women, primarily domestic vio-
lence, which is offered to prosecutors and judges, as well as other relevant professionals. The issue of violence
against women is central to a discussion of improving women'’s access to justice, but at the same time, the topic
represents one of several categories of women’s human rights violations. This approach to training for legal pro-
fessionals very much reflects the situation in the five Eastern Partnership countries.

The present Training Manual has been designed with two central aims: to provide guidance for judges and pros-
ecutors on steps that can be taken in their daily practice to improve women’s access to justice and to provide
a tool for national training institutions responsible for the training of judges and prosecutors in implementing
initial and in-service curriculum on women'’s access to justice. This guidance is based on existing international,
Council of Europe regional and national standards, as well as available good practices from member states of the
Council of Europe. It therefore sensitises relevant legal practitioners to areas of gender inequality within the ju-
dicial process and to provide examples of good practices that can facilitate women'’s access to justice.

Gender Mainstreaming and Gender Sensitivity

Another way to describe the purpose of this manual is that it aims to assist judges and prosecutors to main-
stream gender considerations into their practice.

6. Publications and reports accessible on the website of the Gender Equality Unit of the Council of Europe: http://www.coe.int/fr/web/
genderequality/women-s-access-to-justice.
7. Council of Europe Gender Equality Commission. 2013. Feasibility Study: Equal Access to Justice for Women. para. 62.
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Gender mainstreaming?® is a term for the process of “(re)organisation, improvement, development and evalua-
tion of policy processes, so that a gender equality perspective is incorporated in all policies at all levels and at all
stages.” The ultimate goal of gender mainstreaming is to achieve gender equality.”

Gender mainstreaming is one of the five strategic objectives of the CoE Gender Equality Strategy (2014-2017), in-
cluding in the area of justice. The CoE also recognises that mainstreaming a gender perspective is an important
component of reforms that are aimed at strengthening the judiciary.”

Sometimes the process of gender mainstreaming is referred to as taking a gender sensitive approach to the
administration of justice or applying a gender perspective to prosecution or adjudication.

Judges and prosecutors are the primary beneficiaries of this capacity-building tool, but the manual is also a ref-
erence tool for practicing legal professionals and law students. Likewise, while the manual responds to the iden-
tified needs of the Eastern Partnership countries, it may benefit a wider audience of legal practitioners through-
out the CoE member states and beyond.

The Training Manual is structured in four main parts, which have been designed as independent training mod-
ules: Module I: The Conceptual Framework, Module Il: The International and Regional Legal Frameworks, Module
[l: What Every Practitioner Should Know and Module IV: Promoting Women'’s Access to Justice through the Prac-
tice of Judges and Prosecutors. The first three modules provide general, but practical information on standards
for women'’s access to justice, important concepts, such as women’s human rights, gender stereotypes and bias
and non-discrimination on the basis of sex and gender, and main themes and areas in which gender inequalities
negatively impact women’s ability to seek redress through the justice system for violations of their rights (vio-
lence against women, employment matters and family matters). The fourth module of the manual directly con-
tributes to building the capacity of judges and prosecutors to administer justice in a gender-sensitive manner.
It addresses points of criminal and civil law and procedure, and was informed by national analytical reports and
input from national experts. The topic of gender stereotyping in judicial practice is approached as a cross-cut-
ting issue, and therefore is addressed in a number of sections where relevant.

In addition to the general part, four country chapters have been developed for Armenia, Georgia, the Republic
of Moldova and Ukraine, and are available on the website of the Gender Equality Unit of the Council of Europe.™
The four country chapters are tailored to address the specific social contexts and legal frameworks in these
countries and review the barriers to equal access of women to justice in different areas of law in the respective
countries. The country chapters thus provide detailed and practical guidance and recommendations for actions
that judges and prosecutors can take in their daily practice to improve women's access to justice.

The Training Manual is designed around modules in order to be flexible enough to allow trainers to develop a
customised programme. It provides some examples of training exercises and aims to give trainers enough back-
ground information and methodological guidance that they can develop exercises to meet their targeted re-
quirements. At the same time, the manual can be used as a form of handbook by legal practitioners, as it empha-
sises gender-sensitive practices in of the context of judicial decision-making but also in such areas as case-build-
ing, investigation, courtroom management, and remedies.

ii. Methodological Guidance

The Training Manual has been commissioned and supported by the Council of Europe and developed in close
partnership with seven national training institutions responsible for the training of judges and prosecutors: the
Justice Academy of Armenia, the Justice Academy of Azerbaijan, the High School of Justice of Georgia, the Na-
tional Institute of Justice of the Republic of Moldova, the Office of the Chief Prosecutor of Georgia, the School
of Judges of Ukraine and the Academy of Prosecution of Ukraine. The immediate institutional beneficiaries of

8. For more information on gender mainstreaming, see Council of Europe, Gender Mainstreaming conceptual framework, methodology
and presentation of good practices - Final Report of Activities of the Group of Specialists on Mainstreaming (2004).

9. Council of Europe. Gender Equality Strategy 2014-2017. p. 13.

10. ECOSOC. 1997.‘Agreed Conclusions on Gender Mainstreaming’ Report UN Doc A/52/3. Ch. 1, para A.

11. Council of Europe. 2016. Plan of Action on Strengthening Judicial Independence and Impartiality.

12. See the website of the Gender Equality Unit of the Council of Europe: http://www.coe.int/en/web/genderequality/publications
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the Training Manual are the training institutions for judges and prosecutors in the Eastern Partnership countries,
but it is hoped that other similar institutions in Council of Europe member states will also find it relevant. In par-
ticular, the general part of the manual is more widely relevant, while the four country chapters address country
specificities. The intention is to offer this Training Manual as a tool and support for the inclusion of the topic of
equal access of women to justice in the mandatory education for legal professionals, and in particular in initial
or continuous training of judges and prosecutors. It is hoped that this approach will be prioritised by the nation-
al training institutions including in the development of further curricula.

ii.a How to use the Training Manual for Judges and Prosecutors on Ensuring Women'’s
Access to Justice

When using the Training Manual as support for a one-time training, the training institutions and the trainers will
need to make a careful selection of the topics and materials, as the content of this manual far exceeds what can
be covered in the scope of a short training event, ideally lasting two to three days). This scenario has been fore-
seen in the design of the manual and it is for this reason that the manual has been structured in modules and
sections. One module is one independent part of the main four parts of the manual. Additionally, each main
part has several sections. For example, Module I: The Conceptual Framework has four sections: (1) Access to jus-
tice; (2) Women’s human rights; (3) Non-discrimination on the basis of sex and sex/gender equality; and (4) Gen-
der stereotypes and bias. Module IV: Promoting Women'’s Access to Justice through the Practice of Judges and
Prosecutors has thirteen sections. The intention of the commissioners and authors of the manual was for each
training event to include at least one section from each of the main four modules of the manual. Therefore, how-
ever short, training on women's access to justice should include a module covering the conceptual framework,
one related to international and regional legal frameworks, one thematic module and one module relating to
aspects of the daily practice of judges and prosecutors. The choice of sections belonging to the different mod-
ules is left at the discretion of the training institutions and/ or the trainers, bearing in mind that certain sections
in Module IV would be more relevant to particular themes in Module lIl. For example, if the employment field is
chosen, then the section on evidentiary issues would be particularly relevant.

The manual enables trainers to develop and use both a thematic approach (focusing, for instance, on violence
against women or employment matters) and one that focuses on standards and legal principles for women’s ac-
cess to justice that cut across a series of themes and areas of law (such as the principle of non-discriminatory ac-
cess to justice or that of access to effective remedies). Indeed, each training event would be designed to inte-
grate a combination of these approaches and it is left to the discretion of the trainers and the training institu-
tions to select among the many possible topics.

When used to support initial training, the Training Manual can be more extensively integrated in the curricula of
the training institutions, given that initial training is of longer duration (typically one academic year) and it gives
scope for more topics to be covered. Initial training also offers more time for self-study and the Training Manual
can be used as further reading or to develop additional exercises or assignments for self-study.

The manual is a comprehensive tool and a training event can be planned using this manual as one go-to re-
source. In this manner the general part provides the larger conceptual background and the applicable interna-
tional standards and best practices, while the national parts provide the domestic legislation, procedures, prac-
tices and challenges that should be similarly addressed under each of the four parts. In addition, a number of re-
sources are made available in Annex 3, including multimedia resources. Trainers are encouraged to review these
resources, which can enhance the quality of the training. At the same time, the Training Manual is not operation-
alised to be directly used in a training, and for each training specific, presentations, exercises, group work tasks
and case studies will need to be developed and adapted by the trainers. The manual includes some examples
of exercises and discussion points for each topic, for example in the Annex 1, but the additional contribution of
trainers is expected in order to prepare the specific materials of each training.

Training on women'’s access to justice, as all training for judges and prosecutors, should have a clear and practi-
cal approach, focused on the development of skills, rather than on traditional ‘education; given that the partic-
ipants in this type of training are highly educated adults. In addition to building specific skills, for example on
gender-sensitive case and courtroom management (see module 4.8 of the Training Manual), training on wom-
en’s access to justice has the goal of challenging attitudes and assumptions about the treatment of women in
the justice system.

Training should not only transmit information about standards on women'’s access to justice, but also assist the
participants being trained to apply that information in real life situations mindful of the challenges they may
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encounter. The following section discusses in more detail some of the significant resistances that trainers, but
also trainees may be confronted with when trying to address the topic of women’s access to justice.

ii.b Training as a tool for gender equality in access to justice

The ultimate goal of conducting training on women'’s access to justice for legal professionals is to challenge and
change behaviours, practices or procedures that create obstacles to equal access to justice for women, as well
as to promote those that ensure better access. A key element in reaching this goal is to challenge and address
gender stereotypes within the judiciary. The Training Manual provides ample evidence that gender stereotypes
are one of the main obstacles to equal access of women to justice. The manual also suggests a number of strate-
gies that may be employed to support, empower and enable justice actors to avoid gender stereotyping in their
work. However, “de-biasing minds is hard” and recent research suggests that gender training is more effective
when it uses specific and purposeful strategies to challenge bias and provide alternative ways of thinking and
behaving.® Bohnet recommends refocusing the training on capacity building. This means one should not
raise awareness only, but also offer specific tools that help people make better decisions.

Trainers and training institutions that organise training on ensuring women'’s access to justice should also be
mindful of the resistance they may encounter to such training. Resistance to gender training may take a num-
ber of forms, such as“denial of the relevance of gender equality policies, refusal to accept responsibility for deal-
ing with gender equality policies or simply through non-implementation™*. Moreover, these different forms of
resistances are located at different levels, from individual to institutional, and do not only involve commissioners
and trainees, but also trainers themselves, as those may prove reluctant to question their own attitudes, meth-
ods or knowledge. As standards for women'’s access to justice are reinforced and elaborated by international or
regional human rights frameworks, resistance can also stem from lack of knowledge of international law and the
perception that international law is complicated and difficult to apply in the national context. In order to deal
with resistance, participants may be encouraged to examine their own experiences and challenge their own
assumptions. This requires a high level of trust in the group, as well as an open and flexible approach from the
trainers. The following section includes some activities and exercises meant to help the trainers address gender
bias or help participants in the training challenge gender stereotypes.

A note on terminology

This manual uses a number of specific terms, most of which are defined in the Council of Europe Gender Equali-
ty Glossary. As needed, other terms are defined in the text.

Sex and Gender: a review

This manual uses the terms‘sex’and ‘gender’when discussing concepts of equality and discrimination. In our ev-
eryday language, we often use these terms interchangeably, but they do have different meanings.

Remember that sex refers only to “the biological characteristics that define humans as female or male!"s For this
reason, we speak about sex-disaggregated data- meaning statistics that are collected for females or males (for
example, the number of women who have brought claims before a specific court). Sex-based discrimination re-
fers to differential and unfavourable treatment based on the sex of the person (for example, if a company hires
only women for administrative posts).

Gender, on the other hand, is a social construct that refers to differences between women and men and the at-
tributes associated with being female or male.” We speak about gender analysis or gender impact assessment —
of draft legislation, for example — to refer to a process in which the possible consequences that a new law may

13.Iris Bohnet. 2016. What Works. Gender Equality by Design. Cambridge and London: The Belknap Press of Harvard University Press. p. 54.

14. Lucy Ferguson and Maxime Forest. 2011. OPERA Final Report: Advancing Gender+ Training in Theory and Practice. Deliverable of the
research project Quality in Gender+ Equality Policies (QUING). See also: Maria Bustelo, Lucy Ferguson and Maxime Forest (eds.). 2016.
The politics of feminist knowledge transfer: gender training and gender expertise. New York: Palgrave Macmillan.

15. Council of Europe. 2015. Gender Equality Glossary.

16. See, for example, Article 3 of the Council of Europe Convention on Preventing and Combating Violence against Women and Domestic
Violence for a definition of ‘gender".
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have for women and men are analysed in advance, in order to ensure that the law does not discriminate against
either sex. Gender discrimination is a broader concept than sex-based discrimination as it can include differential
treatment on the grounds of sexual orientation/ sexual identity or based on gender stereotypes.

While sex discrimination and gender discrimination are prohibited under international law, the particular terms
are not defined in treaties.” And under domestic law, the terms may have the same meaning. It is important that
users of this manual are aware that‘gender’is a much broader concept than‘sex.
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MODULE|I.
THE CONCEPTUAL FRAMEWORK

Objectives: Module | introduces core concepts that should underpin any training on improving women'’s access
to justice. These concepts are the framework with which a training would be introduced. Note that there is over-
lap between the conceptual approaches, and it is not necessary to choose one over the other. Trainees and read-
ers of this manual should gain an understanding of the various lenses through which improving women'’s access
to justice can be approached.

1.1 Access to justice

Democratic societies are built on respect for the rule of law, which is itself a system of neutral laws that are
“equally enforced and independently adjudicated.”® Core requirements of the rule of law are good governance
and “a functioning justice system that carries out its duties fairly, without bias or discrimination”® and which is
accessible to all. The conceptualisation of access to justice has evolved over time. Older approaches focused on
the means by which individuals could protect their rights under the law through courts and tribunals, and ini-
tiatives centred on the development of legal assistance and specialised, and often simplified, legal procedures.
Over time, access to justice has come to mean an approach that is concerned with ensuring “that legal and ju-
dicial outcomes are themselves ‘just and equitable™, with a greater emphasis on reforming the justice institu-
tions themselves “in order to simplify them and to facilitate access to them.”> The concept of ‘access to justice’is
not limited to the efficiency of the justice system. It encompasses processes to ensure that the whole system is
sensitive and responsive to the needs and realities of both women and men and empowers them throughout
the justice chain.

Gender Sensitive v. Gender Blind Approaches

A gender sensitive approach is one that attempts to redress gender inequalities by taking into account the
specificities of women’s and men’s experiences and needs. It requires paying attention to the different roles and
responsibilities of women/girls and men/boys that are present in specific social, cultural, economic and political
contexts. This approach is required if women are to be guaranteed universal human rights and to be free from
discrimination.

In contrast, a gender blind approach is a failure to recognise that the roles and responsibilities of women/girls
and men/boys are‘assigned’to them. In a world where disadvantage or privilege is attached to gender, a gender
blind approach will not achieve substantive equality.

Ensuring access to justice requires co-operation between judicial entities and law enforcement bodies, and ex-
tends to administrative and civil society institutions.?

Within its commitment to achieve gender equality in the member states, the Council of Europe has underscored
the fact that access to justice has a gender dimension.?* Violations of women'’s rights themselves impede gender
equality, but when women are denied access to justice to remedy human rights violations, they are also denied

18.  UN Women. 2015. Progress of the World’s Women 2015-2016: Transforming Economies, Realising Rights. New York. p. 11.

19. Ibid.

20. Jeremy McBride for the Council of Europe European Committee on Legal Co-operation. 2009. Access to Justice for Migrants and
Asylum-seekers in Europe. para. 9.

21. Council of Europe Gender Equality Commission. 2013. Feasibility Study: Equal Access to Justice for Women. para. 6.

22. See Council of Europe. 2015. Gender Equality Glossary for further definitions of gender-sensitive and gender blind approaches.

23. Parliamentary Assembly of the Council of Europe. 2015. Resolution 2054 on Equality and non-discrimination in the access to justice.

24. See Council of Europe Gender Equality Strategy 2014-2017, Strategic Objective 3: Guaranteeing Equal Access of Women to Justice.

Page 12 » Training Manual for Judges and Prosecutors on Ensuring Women’s Access to Justice




equality of treatment before the law. Ensuring access to justice enables women to enjoy their rights and hence
contributes to gender equality.

1.1.1. Barriers to justice

Women face persistent inequalities in both national and international legal systems. Some of the obstacles that
women face in accessing justice are not specific to their sex but are experienced by groups of people who are
marginalised, “who are particularly subject to discrimination and [who are] also less likely to know their rights
and existing remedies"? Justice systems tend to reflect the power imbalances inherent in any society, and they
“reinforce the privilege and the interests of the powerful, whether on the basis of economic class, ethnicity, race,
religion or gender”? Because women do not hold the same power and privilege as men, they do not have the
same protection of the law. Other barriers to justice, however, impact women exclusively.

Women encounter obstacles with respect to access to justice within and outside the legal system. In order to
better understand the barriers that women face, it can be useful to divide them into those of a legal/ institution-
al nature and those of a socio-economic and cultural nature.”

TYPES OF OBSTACLES TO WOMEN'’S ACCESS TO JUSTICE
1.The legal/institutional level

Discriminatory or insensitive legal frameworks (including: legal provisions that are explicitly discriminatory; gender
blind provisions that do not take into account women'’s social position; gaps in legislation concerning issues that
disproportionately affect women)

Problematic interpretation and implementation of the law

Ineffective or problematic legal procedure (the lack of gender-sensitive procedures in the legal system)
Poor accountability mechanisms (this category can include corruption)

Under-representation of women among legal professionals

Gender stereotyping and bias by justice actors

2. The socio-economic and cultural levels

Lack of awareness of one’s legal rights and legal procedures or of how to access legal aid (which can stem from gender
differences in educational levels, access to information, etc.)

Lack of financial resources (including the means to pay for legal representation, legal fees, judicial taxes, transportation to
courts, child care, etc.)

Unequal distribution of tasks within the family

Gender stereotypes and cultural attitudes

Considering the charts above, note that the socio-economic factors all stem from an unequal distribution of
power and resources between women and men. This inequality means that the obstacles that present challeng-
es for anyone accessing justice, such as courts only being located in urban centres, have a greater impact on
women who have fewer resources at their disposal, for example, the financial means and time needed to trav-
el to city courts. Women's lower socio-economic position is often exacerbated by legal proceedings rather than
challenged.

Gender stereotypes at the cultural level also appear and have an impact at the institutional level. Attitudes and
norms about what is considered ‘appropriate’ for women and men may act as a deterrent to women seeking jus-
tice. In the example above, the perceived impropriety of women travelling alone to courts in urban centres or

25. Parliamentary Assembly of the Council of Europe. 2015. Resolution 2054 on Equality and non-discrimination in the access to justice.
26. UNWomen. 2015. Progress of the World’s Women 2015-2016: Transforming Economies, Realizing Rights. New York. p. 11.
27. Council of Europe Gender Equality Commission. 2013. Feasibility Study: Equal Access to Justice for Women.
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even traditions that women do not resolve their problems in public forums using the law. The CEDAW Commit-
tee has warned that: “Stereotyping and gender bias in the justice system have far-reaching consequences on
women'’s full enjoyment of their human rights. They impede women'’s access to justice in all areas of law...”*® Cul-
turally-based obstacles can also be (re)produced in the legislative process and judicial decision-making. The top-
ics of gender stereotypes and judicial bias are discussed in more detail in module 1.4.

Discussion point: It isimportant that legal professionals, especially prosecutors and judges, are aware of the full
range of obstacles that women face in accessing justice because many are inter-related. Judicial practitioners
cannot address all the barriers to justice that women encounter. Naturally, judges and prosecutors can have
a greater impact on addressing the barriers that are associated with the legal/institutional sphere.

On the other hand, are there ways in which the actions of prosecutors and judges can mitigate the effect
of barriers of a socio-economic or cultural nature? Consider several legal/institutional and also socio-eco-
nomic or cultural barriers and discuss/brainstorm possible actions. For example, if offices of the prosecutor and
courts produce and distribute brochures for women about their rights with simplified explanations of legal pro-
cedures, would this address a barrier to justice? Which barrier/barriers?

The barriers to justice that concern the legal/institutional sphere and are characteristic for the Council of Europe
member states are explored in more detail below.

At the legislative level, barriers are created by discriminatory provisions in legislation. For example, in some
countries, including those in the Eastern Partnership, women are legally excluded from certain forms of work
based on stereotypical assumptions about the characteristics and roles of women. For example, as not suitable
for jobs requiring physical strength or involving arms, or jobs harmful to their reproductive capacity. The defi-
nition of certain crimes may also be problematic, such as the case of rape in which one of the elements is force
rather than consent.

While one way to address these problems is to amend the laws, the judiciary can also contribute to dismantling
these barriers. Some of the provisions might be challenged in anti-discrimination proceedings, or brought to
the Constitutional Court. Further, judges should interpret the provisions in line with substantive equality and in-
ternational norms.

Legal practitioners do not always apply a gender perspective in their work. Indeed, one of the major barriers to ac-
cess to justice for women is discriminatory or gender insensitive interpretation of laws. An example of gender
insensitive interpretation of law is the insistence on requirements of proportionality and immediacy in interpreting
self-defence in proceedings for the murder of a violent partner, without taking into account the specificities of the
offenders’ behaviour or past experience as a former victim of domestic violence.® Further, the best interest of the
child in the context of custody proceedings is often interpreted as to require contact between a parent and a child,
even when there is a history of domestic violence against the partner, and indirectly the child.*

Gender-insensitive legal procedures are another major obstacle for women to access justice. First, it is ques-
tionable how responsive the institutional and conceptual settings of justice systems are to women, particular-
ly to the victims/survivors of gender-based violence.> Criminal proceedings are often extremely traumatising
for victims, whose characters and behaviours are frequently scrutinised with reference to stereotypical assump-
tions about the ‘ideal victim, whereas victims of other crimes, including inter-personal violence, are not sub-
jected to the same type of examination. Not all jurisdictions have legal provisions aimed at minimising trauma
and protecting the privacy of victims of gender-based violence. Proceedings are often lengthy, which not only
prolongs the trauma, but can have financial implications and may clash with women'’s childcare responsibili-
ties. Hence, in order to comply with international standards on non-discrimination and access to justice, states
should ensure that proceedings are handled in a gender-sensitive manner whereby victims and witnesses are
protected from harassment, and women's voices are given weight.® States should also implement mechanisms
to ensure that evidentiary rules, investigation and other legal procedures are impartial and not influenced by
gender stereotypes or prejudice.®

28. CEDAW Committee. 2015. General Recommendation No. 33: Women'’s access to justice. para. 26. See also Guaranteeing Equal Access
of Women to Justice in the Council of Europe Gender Equality Strategy 2014-2017. p.3.

29. The phenomenon of the ‘battered woman syndrome’is discussed in more detail in module 4.9.2 of this manual.

30. Determining the best interest of the child is discussed in more detail in module 3.3.

31. Judith Lewis Herman. 2005. Justice from the Victim's Perspective’in Violence against Women 11. pp. 571-602.

32. CEDAW Committee. 2015, General Recommendation No. 33 on Women's access to justice. paras. 15(c) and 29(c)(i).

33. Ibid, para 18(e).
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1.1.2. Components of access to justice

The right to equality before the law is a universal human right that is enshrined in international conventions.>*
The elements that must be in place to guarantee non-discriminatory access to justice have been discussed at the
national and international level, but it was only recently that the components of women'’s access to justice have
been elaborated in detail. General Recommendation No. 33 of the UN Committee on the Elimination of Dis-
crimination Against Women, the body that monitors implementation of CEDAW, has articulated six interrelated
and essential components of access to justice that are considered the basic elements of a justice system that is
responsive to gender. See figure, below.

Justiciability

Accountability
of justice Availability
systems

Remedies for

victims Accessibility

Good quality

Components of Women's Access to Justice in detail*

Justiciability requires the unhindered access by women to justice as well as their ability and empowerment to
claim their rights as legal entitlements.

Availability requires the establishment of courts, and other quasi-judicial bodies, in urban, rural and remote ar-
eas, as well as their maintenance and funding.

Accessibility requires that all justice systems are secure, affordable and physically accessible to women, and
they are adapted and appropriate to the needs of women, including those who face intersectional or com-
pounded forms of discrimination.

Good quality of justice systems requires that all components of the system adhere to international standards
of competence, efficiency, independence and impartiality and provide, in a timely fashion, appropriate and ef-
fective remedies that are enforced and that lead to sustainable gender-sensitive dispute resolution for all wom-
en. Justice systems should be contextualised, dynamic, participatory, open to innovative practical measures,
gender-sensitive, and take account of the increasing demands for justice by women.

Provision of remedies requires the ability of women to receive from justice systems viable protection and
meaningful redress for any harm that they may suffer.

34. Forexample, Articles 2(3) (right to a remedy) and 26 (equality before the law) of the International Covenant on Civil and Political Rights
and Article 6 (right to a fair trial) of the European Convention on Human Rights.
35. CEDAW Committee. 2015. General Recommendation No. 33 on Women'’s Access to Justice.
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Accountability of justice systems is ensured through the monitoring of the functioning of justice systems to
guarantee that they are in accordance with the principles of justiciability, availability, accessibility, good quality
and provision of remedies. The accountability of justice systems also refers to the monitoring of the actions of
justice system professionals and holding them responsible if they violate the law.

Ensuring women's access to justice is no less important in conflict and post-conflict situations than in times of
peace. The beneficiary countries of this project all have direct experience of conflict within their territories. In-
ternational humanitarian law expressly forbids discrimination on the basis of sex and upholds the principle of
equality between women and men.?* The UN Security Council calls on states to adopt measures to ensure the
protection of and respect for the rights of women and girls in situations of armed conflict, with particular atten-
tion to gender-based violence, and to end impunity and to prosecute those responsible for crimes committed
against women and girls.¥” In addition, states are urged to strengthen access to justice for women in conflict and
post-conflict situations, including, but not limited to, “the prompt investigation, prosecution and punishment of
perpetrators of sexual and gender-based violence, as well as reparation for victims as appropriate.”*®

The Council of Europe Convention on Preventing and Combating Violence against Women and Domestic Vio-
lence states that all its provisions apply in situations of armed conflict and peace.®

Women's access to justice in conflict and post-conflict settings

The CEDAW Committee has drawn attention to the complexity of addressing human rights violations during
conflict and in post-conflict and transitional settings.

Even when formal justice systems are still functioning, “All barriers faced by women in accessing justice be-
fore the national courts prior to the conflict, such as legal, procedural, institutional, social and practical, and en-
trenched gender discrimination are exacerbated during conflict, persist during the post-conflict period and op-
erate alongside the breakdown of the police and judicial structures to deny or hinder their access to justice.+
There is arisk that violations of women'’s rights that occurred during conflict periods will not be punished or may
even be‘normalised’in the post-conflict setting.

In order to ensure compliance with CEDAW, the Committee provides a number of recommendations that cover
such issues as: ensuring that all gender-based violations are addressed, making transitional justice mechanisms
and procedures gender-sensitive, and encouraging women'’s involvement in transitional justice, providing effec-
tive and timely remedies to women, and combating impunity.

1.1.3. The justice chain and attrition

The six elements of access to justice take a bird’s eye view of how justice systems work. When considering con-
crete steps to improve access to justice for women within a particular legal system or for a specific legal issue,
it can be useful to consider the barriers to justice that a woman may encounter at different points when seek-
ing redress. This approach envisages the entire justice system as a chain or series of interlinked steps. A woman'’s
ability to progress along the justice chain depends on whether she encounters barriers on the way and the op-
tions she has to overcome them. Various factors contribute to why cases brought by women drop out of the jus-
tice system, and so it is helpful for practitioners to have an understanding of how the links in the justice chain
connect to, and influence, one another.

Justice chain analysis has been especially useful to identify points of attrition in cases of gender-based violence. For
example, a study of how cases of rape and sexual assault were handled by the legal systems of Australia, Canada,
England and Wales, Scotland, and the United States over a 15-year period, showed the following pattern:*

36. Asaddressed in the four Geneva Conventions as well as the two Additional Protocols.

37. United Nations Security Council. 2000. Resolution 1325 on Women, peace and security.

38. United Nations Security Council. 2015 Resolution 2242 on Women, peace and security. para. 14.

39. Article 2(3).

40. CEDAW Committee. 2013. General Recommendation No. 30 on Women in conflict prevention, conflict and post-conflict situations.
para. 74.

41. Kathleen Daly and Brigitte Bouhours. 2010. Rape and Attrition in the Legal Process: A Comparative Analysis of Five Countries in Crime
and Justice Vol. 39:1. University of Chicago Press. pp. 565-650.
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14% of victims of sexual violence reported the offense to the police

30% of the cases proceed from the police to prosecution

20% of these cases were adjudicated in court

Of the adjudications, only 12.5% led
to convictions on any sexual offense

6.5% were convicted
of the original
offense
charged

Of the 14% of cases that are reported to the authorities, only 8% of those go to trial, and of these, only 4.5% lead
to convictions.*

Research conducted over an 11-year period (2004-2014) in Serbia of access to justice for women victims of do-
mestic violence found that a considerable number of cases remained “invisible” to the criminal justice system.*
Notably, the study uncovered several trends. Reporting of domestic violence to the police and/or Centres for So-
cial Work had increased considerably during this period, which should be regarded as a positive development.
Although most reports of domestic violence made to the police did not result in criminal charges, the majority
were charged as misdemeanours, each year the number of criminal charges for domestic violence steadily in-
creased. However, the rate of criminal prosecution decreased. For example, in 2013, the prosecutor dismissed the
criminal charges in 45% of cases. Of the cases that were prosecuted during the research period, a small propor-
tion ended in sentences of imprisonment. Courts were increasingly likely to impose suspended sentences (pro-
bation) on perpetrators of domestic violence.** Although victims were more and more likely to report domestic
violence incidents, the latter most likely indicated their increased trust in legal system and/or an increased “sen-
sitivity” of the police to women'’s claims, the criminal justice system was less and less likely to prosecute perpe-
trators or to sentence them to imprisonment.

These studies illustrate the importance of careful analysis of where along the justice chain obstacles occur so
that they can be addressed most effectively. Justice chain analysis can be used as the basis for legal amend-
ments, the introduction of new policy or for targeted training.

Discussion point: Below is a sample justice chain involving an incident of domestic violence.

Practitioners can review the steps and ask themselves what are the implications of a ‘yes’ or ‘no’ answer at each
point in the chain in terms of whether the victim has access to justice. For example, if the police take no action
or the prosecutor closes the case and ends the investigation, what will be the impact on the victim? If the judge
denies a request for pre-trial detention, what might be the effect on the victim in terms of her willingness to par-
ticipate in the legal process?

Note that this exercise could be modified for group discussion using any human rights violation and involving
a criminal or civil case.

42. Ibid. p. 568.

43. Biljana Brankovic. 2013. News from the Future: the Istanbul Convention and Responsibility of the State for Combating Violence against
Women; General Services — Operationalisation of Due Diligence Principle. Belgrade. United Nations Development Programme (UNDP),
UN Women and UNICEF. (in Serbian)

44, Biljana Brankovic. 2016."Barriers to women'’s access to justice: Gaps in meeting the requirements of the Istanbul Convention’, presentation
at the regional conference Strengthening Judicial Capacity to Improve Women'’s Access to Justice, 24-25 October, Chisinau, Republic
of Moldova.
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Domestic
violence occurs

Does the
prosecutor
investigate?

Is there sufficient
evidence to
proceed?

Does the victim To whom does

report? the victim report?

Is the perpetrator
released on bail
or held in pre-
trial detention?

Is a charrge or
arrest made?

Does the case go
to trial, Does the victim
adjudication or testify?
mediation?

Is the sentence
enforced? Is it

Do the police
investigate?

Is this a case of
private or public
prosecution?

Is the perpetrator
convicted or
aquitted?

What is the

9
suspended? sentence?

1.2 Women'’s human rights

The phrase women’s human rights gained popularity in the 1980s when campaigners used it to call for the ap-
plication of a gender lens to international human rights standards. The phrase itself “is, at first sight, puzzling...
as human rights, by definition, apply to all people.”s> We should remember, though, that universal human rights
have largely been modelled on male experiences. Rights have been defined with reference to men’s lives, and
hence the non-discrimination norm, guaranteeing equal treatment to women, had not been particularly effec-
tive when applied to violations of the rights of women and girls. Abuses and constraints that are characteristic
for women, such as domestic and sexual violence, were excluded from or marginalised in ‘mainstream’ interna-
tional human rights law.

A person’s sex or gender very often determines the form that a human rights violation takes. For example, the
torture of a female prisoner may take the form of sexual violence; as noted in the preceding section, the denial
of a fair trial to a woman is very often based on gender stereotypes or a misunderstanding of women'’s experi-
ences. While women suffer violations that are also suffered by men, many of the violations of the human rights
of women are sex-specific, and many happen in the private sphere.

The creation of a separate body of women'’s rights has been one of the most significant areas of progress toward
addressing the neglect of women’s experiences in general international human rights law, especially the nature
of human rights violations that are based on the victim’s sex/gender. The UN Convention on Elimination of All
Forms of Discrimination against Women (CEDAW) entered into force in 1981, and it remains the most com-
prehensive international instrument addressing the various forms of discrimination that women encounter. CE-
DAW challenged the dominant conceptualisation of rights, state responsibility, equality and the public/private
divide. However, addressing violations of women’s human rights through dedicated instruments and mecha-
nisms has also been perceived as risky. This tactic can lead to a situation in which women'’s issues become ‘ghet-
toised;, meaning that they are set apart from ‘universal’ rights and therefore given lesser status.

45. Hilary Charlesworth. 2014. “Two steps forward, one step back?: The field of women's human rights!” in European Human Rights Law
Review.
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Hence, a new strategy emerged in the mid-1990s that aimed to incorporate women'’s rights into the mainstream
human rights dialog under the slogan women’s rights are human rights.* This strategy proposed gender main-
streaming as the “global strategy for promoting gender equality”#

1.3 Non-discrimination on the basis of sex and sex/gender equality

Equality is an underlying value of international law, and all major human rights treaties* contain a prohibition
on discrimination on the basis of sex or gender, whether in the enjoyment of the rights enumerated in the doc-
ument (e.g. Article 14 of the European Convention of Human Rights, ECHR), or as a free-standing norm (e.g. Pro-
tocol 12 to the ECHR). The European Social Charter (ESC) contains a non-discrimination clause that pertains to
all rights of the Charter and discrimination on the grounds of sex.# Some instruments, such as the International
Covenant on Civil and Political Rights (ICCPR) and the International Covenant on Economic, Social and Cultural
Rights (ICESCR) contain a norm guaranteeing equal rights of women and men. The national constitutions of the
Eastern Partnership countries include this non-discrimination norm and also recognise that international treaty
law is part of the domestic legal system.

Most conventions refer to the term sex*° as a prohibited ground of discrimination. But during the 1990s, use of
the term gender gained popularity at the international level as a way of distinguishing the cultural norms and ex-
pectations associated with biological sex.> Several treaties now recognise sex and gender as prohibited grounds
of discrimination; for example the Council of Europe Convention on preventing and combating violence against
women and domestic violence, Article 4(3).*

International human rights jurisprudence recognises several forms of discrimination, all of which are relevant to
advancing gender equality.

Direct discrimination refers to a provision, criterion or practice constituting less favourable treatment that
“relies directly and explicitly on distinctions based exclusively on sex and characteristics of men or of women,
which cannot be justified objectively”s Examples of direct discrimination include prohibition of night work for
women or exclusion of women from certain jobs such as certain areas of security or policing. Unfavourable treat-
ment based on pregnancy, such as dismissals of pregnant women from a job, are also considered direct discrim-
ination.

Indirect discrimination occurs when a law, policy, programme or practice does not appear to be discriminato-
ry, but has a discriminatory effect when implemented and cannot be objectively and reasonably justified.>* Indi-
rect discrimination can occur, for example, when women are disadvantaged compared to men with respect to
the enjoyment of a particular opportunity or benefit due to pre-existing inequalities. Applying a gender-neutral
law may leave the existing inequality in place, or exacerbate it.>s

Discrimination can be de jure when the text of a law or policy contains discriminatory provisions or de facto
when the law or policy is not discriminatory in itself but its implementation and enforcement have a negative

46. Vienna Declaration and Programme for Action. 1993. Adopted by the World Conference on Human Rights and endorsed by the United
Nations General Assembly Resolution 48/121.

47. Sari Kouvo. 2005. The United Nations and Gender Mainstreaming: Limits and Possibilities in Doris Buss and Ambreena Manji (eds),
International Law: Modern Feminist Approaches. Hart Publishing, Oxford.

48. There are nine core human rights treaties, which are discussed in Module Il of this manual.

49. European Social Charter, ETS No.163, Part V, Article E.

50. Forexample, ICCPR, ICESCR and CEDAW.

51. Forexample, the Beijing Platform for Action calls on governments to eradicate all forms of discrimination on the grounds of sex (para. 10),
to develop gender-sensitive policies for the advancement of women (para. 19), and removal all obstacles to gender equality (para. 24).

52. In addition, the Committee on Economic, Social and Cultural Rights, the body that monitors the implementation of the ICESCR,
recognised that the term‘sex’ has evolved considerably to include also “the social construction of gender stereotypes, prejudices and
expected roles” (General Comment no. 20, 2009) while the Human Rights Committee, the body that monitors the implementation of
the ICCPR, identified both sex and gender as prohibited grounds of discrimination (General Comment no. 28, 2000).

53. Council of Europe. Gender Equality Glossary. p. 5.

54. The concept of indirect discrimination was developed in the EU in relation to the disadvantaged position of part time workers, the
majority of whom are women. European Union Agency for Fundamental Rights and European Court of Human Rights. 2011. Handbook
on European Non-Discrimination Law. p. 29.

55. Council of Europe. Gender Equality Glossary. p. 5.
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impact on women or men. De facto discrimination can also result from broader practices, such as culture, tradi-
tions and stereotyping which deny women or men full equality and enjoyment of rights.>

Intentional discrimination is constituted by a provision or practice, the purpose of which is to discriminate,
while unintentional discrimination is constituted by a provision or practice, the purpose of which might not
be to discriminate, but which has a discriminatory effect. Note that direct discrimination does not need to be in-
tentional.

Case-law examples: European Union law and policy have helped to clarify some further conceptions of discrim-
ination in the employment context. In S. Coleman v Attridge Law and Steve Law, the Court of Justice of the Euro-
pean Union (CJEU) held that under EU non-discrimination law, there can be liability for a discriminatory act even
when the victim does not possess the protected characteristics herself- known as discrimination by association.
In the Coleman case, the CJEU found that the applicant was the subject of direct discrimination and harassment
in her employment because she was the mother and primary care-giver of a child with a disability (her employ-
ment contract was terminated). The CJEU explained that discrimination (and harassment) by association oc-
curs when a person is treated less favourably because they are linked or associated with a protected character-
istic, which can include, for example, religion or belief, disability, age or sexual orientation. Many courts in EU
member states have since interpreted national law to cover discrimination by association.’”

EU directives establish that the effective implementation of the equality principle requires adequate judicial
protection against victimisation- which refers to the protection of people who experience adverse treatment
as a result of bringing a complaint concerning discrimination. For instance, in a case brought before a circuit
court in Estonia, the applicant alleged that because he had previously submitted a complaint to the Commis-
sioner for Gender Equality and Equal Treatment, he was subjected to additional discrimination (his employment
contract was terminated).®®

The dominant interpretation of a non-discrimination norm in international law is a liberal Aristotelian formula
of ‘treating alikes alike and unlikes unlike' In the area of sex/gender discrimination, the dominant assumption is
the similarity of sexes and prohibition of differential treatment, although different treatment does not constitute
discrimination where there is an objective and reasonable justification.®® However, according to the practice of
the European Court of Human Rights, very weighty reasons need to be adduced for the difference in treatment:
traditional assumptions about men and women’s working lives and family roles do not suffice.*

Case-law example: In Konstantin Markin v. Russia, the ECtHR held that the reference to the traditional distribu-
tion of gender roles in society cannot justify the exclusion of men, including servicemen, from the entitlement
to parental leave and that “gender stereotypes, such as the perception of women as primary child-carers and
men as primary breadwinners, cannot, by themselves, be considered to amount to sufficient justification for dif-
ferential treatment”.®

Note that the ECtHR has held that discrimination occurs in situations in which persons in similar situations are
treated differently without objective and reasonable justification, for example, in a case concerning the immi-
gration rights of women and men®, and that the non-discrimination norm can also be violated by a failure to
treat persons differently from others when they are in significantly different situations, as in a case concerning
discrimination on the basis of religion for example.®® This second formulation has not yet been applied in the

56. UNWorking Group on discrimination against women in law and in practice, see http://www.ohchr.org/EN/Issues/Women/WGWomen/
Pages/SubmissionInformation.aspx.

57. European Commission. 2014. European Anti-Discrimination Law Review, Issue 10: July 2014. p. 25-36

58. lbid, 57-58.

59. The approach of the European Court of Human Rights is to operate a generally phrased defence, in the context of both direct and
indirect discrimination. In contrast, EU law provides only for specific limited defences to direct discrimination on the basis of sex
(‘genuine occupational requirement), and a general defence only in the context of indirect discrimination. EU Fundamental Rights
Agency (2010) Handbook on European Anti-Discrimination Law.

60. SeelvanaRadaci¢.2012.The European Court of Human Rights' Approach to Sex Discrimination in European Gender Equality Law Review
1. pp. 13-23.

61. ECtHR, Konstantin Markin v. Russia (Grand Chamber), Application no. 30078/06, judgement of 22 March 2012, para. 143

62. ECtHR Adulaziz, Cabales and Balkandaliv. The United Kingdom, Applications nos.9214/80,9473/81, 9474/81, judgement of 28 May 1995.

63. ECtHR, Thlimmenos v. Greece [GC], Application no 38365/97, judgment of 6 April 2000.
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context of sex/gender discrimination claims, despite the fact that women and men are in different social posi-
tions, which can justify and also require the adoption of positive actions or affirmative measures.*

Case-law example: In a number of cases, the ECtHR has implied that affirmative measures could be justified
where “factual inequalities are at issue”® For instance, in Stec and others v. the United Kingdom, the Court held
that differences in the payment of certain retirement allowances to women and men did not constitute sex dis-
crimination. The differential treatment was justified because it was being used to help to remedy social inequal-
ities between men and women that were the result of historical differences in pension ages.

The ECtHR reiterated that “a difference of treatment is, however, discriminatory if it has no objective and reason-
able justification; in other words, if it does not pursue a legitimate aim or if there is not a reasonable relationship
of proportionality between the means employed and the aim sought to be realised"s®

Another important development has been the recognition of multiple/intersectional discrimination, mean-
ing that discrimination of women based on sex or gender is “inextricably linked” with or may be compounded
by other factors.” In most cases of violations of women's rights, there is a complex interaction between sex and
other elements of identity, such as, but not limited to:

+ race/ethnicity®®

+ indigenous status/ language/ national origin

« migrant or refugee status; internally displaced persons
« religion or belief

« age

« health (e.g. HIV status)

- marital and/or maternal status

- sexual orientation/gender identity (being lesbian, bisexual, transgender women or intersex persons)®
. disability”

« urban/rural location

+ socioeconomic status

- political affiliation

“Intersectional/multiple forms of discrimination arise from a combination of discriminatory treatments based on
various grounds which produce compounded discrimination. [This concept] takes into account historical, social
and political contexts and thus recognises the unique experience of women who have been targets of discrimi-
nation on more than one ground”” The combination of sex with other statuses puts some women in particularly
vulnerable positions and means that “these women are often subjected simultaneously to one or several other
types of discrimination””? Discrimination on the basis of sex or gender may affect women belonging to minority
groups to a different degree or in different ways to men.”

64. See Council of Europe Recommendations on balanced participation of women and men in political and public decision making (2003,
see Appendix, para.1) and on gender equality standards and mechanisms (2007, see paras, 15-iii, 62, 64).

65. See Ivana Radacic. 2012. The European Court of Human Rights’ Approach to Sex Discrimination in European Gender Equality Law Review 1.

66. Stec and others v. the United Kingdom, judgement of 12 April 2006.

67. CEDAW Committee. 2010. General Recommendation No. 28 on the Core obligations of States parties under Article 2 of the Convention
on the Elimination of All Forms of Discrimination against Women. para. 18, and CEDAW Committee. 2015. General Recommendation
No. 33 on Women'’s access to justice, para. 8.

68. See Committee on Racial Discrimination. 2000. General Recommendation No. 25, Gender related dimensions of racial discrimination.

69. A transgender woman is a person “who was assigned ‘male’ at birth but has a gender identity which is female or within a feminine
gender identity spectrum.” (Council of Europe, 2011, Discrimination on grounds of sexual orientation and gender identity in Europe,
2" edition). The term ‘transsexual’' woman is distinguished from a‘cissexual woman'’(CIS woman), a woman who was assigned a female
gender, and identifies with it.

70. See Article 6, Convention on the Rights of Persons with Disabilities.

71.  UNWorking Group on discrimination against women in law and in practice, see http://www.ohchr.org/EN/Issues/Women/WGWomen/
Pages/Submissioninformation.aspx.

72. Committee of Ministers of the Council of Europe. 2007. Recommendation CM/Rec(2007)17 on Gender equality standards and mechanisms.
para. 59.

73. CEDAW Committee. 2010. General Recommendation No. 28 on the Core Obligation of States Parties under Article 2 of the Convention
on the Elimination of All Forms of Discrimination against Women. para. 18.
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Legal practitioners should be aware not only of differences between women and men, but also to differenc-
es among women and the specific vulnerabilities that put women in minority groups at risk for certain hu-
man rights abuses. For example, the practice of forced sterilisation of Roma women in several Eastern European
countries™ illustrates how gender discrimination overlaps with aspects of racial discrimination

Women who belong to minority groups and have experienced multiple forms of discrimination face particular
difficulties in accessing justice. Overlapping grounds of discrimination are generally not recognized in the law;
most laws are not both minority and gender sensitive. Therefore, “minority women may have to make the very
hard choice between seeking redress as women, or as members of a minority, or as individuals experiencing
specific discrimination””s

In order to achieve equality of opportunity, it is sometimes necessary to treat women and men differently un-
der the law. This practice is referred to as positive discrimination, sometimes also called positive action, posi-
tive measures or special measures. Such measures amount to preferential treatment of members of the histori-
cally disadvantaged or under-represented groups. They are usually temporary and can include positive actions
or quota systems “to advance women's integration into education, the economy, politics and employment”7¢

When is discrimination permissible?

CEDAW foresees that achieving equality may require positive action on the part of the State. According to the
Committee that monitors implementation of the Convention, positive action is not an exception to the norm of
non-discrimination, but rather is “part of a necessary strategy by State Parties directed towards the achievement
of de facto or substantive equality of women with men in the enjoyment of their human rights and fundamen-
tal freedoms””” The Committee further clarifies that “not all measures that potentially are, or will be, favourable
to women are affirmative measures/temporary special measures. The provision of general conditions in order to
guarantee the civil, political, economic, social and cultural rights of women and the girl child, designed to ensure
for them a life of dignity and non-discrimination cannot be called temporary special measures"’®

The Spanish Organic Act 1/2004 on Integrated Protection Measures against Gender Violence is an example of
positive discrimination that is not a temporary measure. The law provides for a more severe penalty for crimes
that are motivated by gender discrimination than for other forms of violent crime.

Policies that positively discriminate, such as providing educational scholarships only to girls or special recruit-
ment campaigns aimed at employing more women in sectors where they are underrepresented, may be limit-
ed to a specific period of time until more balanced representation is achieved or other barriers to opportunities
are removed.

A broader, substantive understanding of equality is hence not only concerned with equal treatment but also
with equality of opportunity.”® Substantive equality refers to an understanding that “historical inequalities,
structural disadvantages, biological differences and biases in how laws and policies are implemented in prac-
tice” lead to unequal results and opportunities for women and men.® It includes the right to be different and it
aims to transform social structures to reflect the experiences and needs of both women and men.® According
to this understanding, equal/differential treatment and whether women are equal or different from men should
not be the focus. Rather, the primary issue is the distribution of power.22The concept of substantive equality rec-
ognises that formal equality alone is not enough to ensure that women enjoy the same rights as men. Instead,
this approach requires challenging laws and practices that perpetuate women’s disadvantage.

While the equal treatment formula is often useful to challenge the different treatment that women or men still
suffer due to stereotypes about their characteristics or roles in the family and workforce, it is not sufficient. The

74. See European Court of Human Rights, Factsheet, Roma and Travellers, pp.8-9, available from http://www.echr.coe.int/Documents/
FS_Roma_ENG.pdf.

75. Tove H. Malloy. 2015. Minority women’s hard choices when seeking redress for multiple discrimination. European Centre for Minority
Issues Brief No. 36. p. 3.

76. CEDAW Committee. 1988. General Recommendation No. 5 on Temporary Special Measures.

77. CEDAW Committee. 2004. General Recommendation No. 25 on Temporary Special Measures.

78. Ibid, paras. 18-19.

79. The Council of Europe Gender Equality Strategy 2014-2017 adds that gender equality ‘also means an equal access to and distribution
of resources between women and men, see the introduction.

80. UN Women. 2015. Progress of the World's Women 2015-2016: Transforming Economies, Realising Rights. New York. p. 35.

81. Council of Europe Committee of Ministers. 2007. Recommendation CM/Rec(2007)17 on Gender equality standards and mechanisms.

82. MacKinnon, note 17.
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equal treatment formula is based on a male comparator and is hence difficult to apply in cases where women
differ from men, whether due to biological characteristics, i.e. pregnancy, or because of social disadvantage, i.e.
disproportionate poverty, violation of reproductive rights, or violence against women. Moreover, since the sex-
es are not socially equal, treating them equally can exaggerate this inequality.® Finally, instituting maleness as
the standard norm perpetuates male privilege and does little to challenge problematic social practices that con-
tribute to maintaining unequal power relations.

1.4 Gender stereotypes and bias

1.4.1 Introducing gender stereotypes and stereotyping

A stereotype is a generalised view or preconception about attributes or characteristics that are or ought to be
possessed by, or the roles that are or should be performed by, members of a particular social group.®* We are all
exposed to stereotypes that prevail in society, and these can in turn influence our perceptions. Stereotypes may
relate to age, ethnicity, disability, gender or other presumptions.

“Gender stereotypes are preconceived ideas whereby males and females are arbitrarily assigned characteris-
tics and roles determined and limited by their sex”® Gender stereotypes are social and cultural constructions of
women and men due to their different physical, biological, sexual and social functions.

Gender stereotypes are rooted in traditional notions about the roles and status of women and men in society.
Although such views may have changed with time, the underlying assumptions about women’s appropriate
role in a family and community endure in many societies. For instance, a persistent stereotype is that men are or
should be the heads of households and the main breadwinners, whereas women will or should prioritise family
life and have children for whom they will be the main providers of care. Such stereotypes manifest in many ar-
eas of life ranging from education, employment, marriage and family relations, health and reproductive issues.

Gender stereotypes can be categorised as follows:

- sex stereotypes - a general view about the physical, including biological, emotional and cognitive, at-
tributes of women and men (e.g. women are prone to lying)

- sexual stereotypes — a general view about sexual attributes of women and men (e.g. the notion that
women want to be sexually possessed)

- sexrole stereotypes - views about male and female roles (e.g. women take care of children and men are
heads of households)

These different forms of gender stereotypes can also overlap.t Intersecting and compounded stereotypes re-
sultin intersecting discrimination, discussed in Section 1.3 above. The view that Roma women are promiscuous
or that lesbian women are bad mothers are examples of intersecting and compounded stereotypes. Stereotypes
about women with disabilities can prevent them from accessing justice when their rights have been violated.
For example, women with mental disabilities may be denied access to justice on the presumption that they are
not competent or credible witnesses. Furthermore, “in sexual assault cases, the general failure of society to see
people with disabilities as sexual beings may result in judges and juries discounting the testimony of witnesses.

83. Catherine A. MacKinnon. 1987. Difference and Dominance: On Sex Discrimination’in Feminism Unmodified: Discourses on Life and Law.
Harvard University Press, Cambridge.

84. Rebecca J. Cook and Simone Cusack. 2010. Gender Stereotyping: Transnational Legal Perspectives. Philadelphia: University of Pennsylvania
Press.p.9

85. See Council of Europe Gender Equality Strategy 2014-2017, Strategic Objective 1: Combating gender stereotypes and sexism; and the
Council of Europe Gender Equality Glossary.

86. Simone Cusack. 2014. Eliminating Judicial Stereotyping: Equal Access to Justice for Women in Gender-Based Violence Cases. UN Office of
the High Commissioner for Human Rights. p. 17.
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On the other hand, complaints may be disregarded because of views and beliefs about some women with men-
tal disabilities as hypersexual and lacking self-control”®

Gender stereotyping is the practice of ascribing to an individual woman or man specific attributes, character-
istics, or roles by reason only of her or his membership in the social group of women or men.® The process of
stereotyping is part of human nature. It is the way in which we categorise individuals into particular groups or
types, often unconsciously, in part to simplify the world around us.®® The diagram below represents the differ-
ences between a gender stereotype and the practice of gender stereotyping:°

Generalised view or preconception
= about sex or gender

Stereotype Assumptions about the attributes,
(belief) characteristic:nadniurezles of women Stereotyping

(practice)

Inferences about individual women

and men

In essence, stereotypes are beliefs that are held, whereas stereotyping involves acting upon such beliefs in practice.

1.4.2 State obligations to address gender stereotypes and stereotyping

Two international human rights treaties contain express obligations concerning stereotypes and stereotyping:
CEDAW?" and the Convention on the Rights of Persons with Disabilities (CRPD).

States Parties shall take all appropriate measures to modify the social and cultural patterns of conduct of men
and women, with a view to achieving the elimination of prejudices and customary and all other practices which
are based on the idea of the inferiority or the superiority of either of the sexes or on stereotyped roles for men
and women.*

States parties have an obligation to expose and remove the underlying social and cultural barriers, including
gender stereotypes that prevent women from exercising and claiming their rights and impeded their access to
effective remedies.?

87. Rashida Manjoo. 2012. Report of the Special Rapporteur on violence against women, its causes and consequences, UN Doc. A/67/227.
para. 41.

88. Simone Cusack. 2014. Eliminating Judicial Stereotyping: Equal Access to Justice for Women in Gender-Based Violence Cases. p. 17.

89. Rebecca J. Cook and Simone Cusack. 2010. Gender Stereotyping: Transnational Legal Perspectives. Philadelphia: University of Pennsylvania
Press. p.10.

90. Simone Cusack. 2013. Gender Stereotyping as a Human Rights Violation: Research Report. Prepared for the UN Office of the High
Commissioner for Human Rights. p. 9.

91. Article 5(a) is the key provision on stereotyping, and it is reinforced by Article 2(f). Other relevant CEDAW articles are the preambular
para. 14, Art. 5(b) and Art. 10(c). The CEDAW Committee has recognised that there are implied obligations in CEDAW's substantive
provisions to address gender stereotyping. This includes Art. 15(1) on equality before the law. See also General Recommendation 33
and General Recommendation No.25, para. 7.

92. CEDAW, Article 5(a).

93. CEDAW Committee. 2015. General Recommendation No. 33 on women’s access to justice. para. 7.
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CEDAW also imposes on States parties the duty to modify or transform “harmful gender stereotypes”*and “elim-
inate wrongful gender stereotyping.”> These concepts can be summarised as follows: ¢

Harmful gender stereotypes Wrongful gender stereotyping

A generalised view or preconception about attributes The practice of ascribing to an individual woman or man
or characteristics that are or ought to be possessed specific attributes, characteristics, or roles by reason only
by, or the roles that are or should be performed by, of her or his membership in the social group of women or
women and men, which, inter alia, limits their ability men, which results in a violation or violations of human

to develop their personal abilities, pursue their rights and fundamental freedoms. The harm is caused by
professional careers and make choices about their lives the application of a stereotypical belief to an individual in
and life plans. Harmful stereotypes can be both hostile/ such a way as to negatively affect the recognition, exercise
negative (e.g., women are irrational) or seemingly or enjoyment of their rights and freedoms.

benign (e.g., women are nurturing).

The marital rape exception in the criminal law of many jurisdictions is an example of wrongful stereotyping. This
failure to criminalise marital rape discriminates against women because it violates their dignity, freedom and au-
tonomy, and reinforces entrenched stereotypes of male sexuality, e.g. men want to dominate women sexually)
and female sexuality, e.g. women want to be sexually possessed.

Regional human rights treaties also require State parties to eliminate stereotyping. The CoE Convention on Pre-
venting and Combating Violence against Women and Domestic Violence sets out States’ obligations to com-
bat stereotyping.®” The CoE Plan of Action on Strengthening Judicial Independence and Impartiality, adopted in
April 2016, commits the Council of Europe and its member states to undertake efforts to fight gender stereotyp-
ing within the judiciary.?®

These international and regional obligations to combat stereotypes and stereotyping apply to all branches of
government, including the judicial branch.®® Hence, justice actors must:

« refrain from stereotyping (obligation to respect human rights);
+ ensure stereotyping does not infringe human rights (obligation to protect human rights);

« ensure persons can exercise and enjoy the right to be free from wrongful gender stereotyping (obliga-
tion to fulfil human rights).°

1.4.3 How judicial gender stereotyping undermines women'’s access to justice

Discrimination against women, based on harmful or wrongful gender stereotypes can adversely impact their
ability to access justice.™ Although the legal system aims to safeguard justice and human rights, it can replicate
prevailing social values, including discriminatory norms such as gender stereotypes. Judicial gender stereo-
typing occurs when judges and prosecutors:

+ Ascribe to an individual specific attributes, characteristics or roles by reason only of her or his member-
ship in a particular social group (e.g. women).

94. CEDAW Committee, V.V.P. v. Bulgaria (2012), Communication No. 31/2011, para. 9.6 [emphasis added].

95. CEDAW Committee, R.K.B. v. Turkey (2012), Communication No. 28/2010, para. 8.8 [emphasis added].

96. Simone Cusack. 2013. Gender Stereotyping as a Human Rights Violation: Research Report. Prepared for the UN Office of the High
Commissioner for Human Rights. p. 17-19.

97. Articles 12(1) and 14(1).

98. See in particular Action 2.4 on countering the negative influence of stereotyping in judicial decision making. See also the European
Charter on the Statute for Judges and Recommendation CM (2010)12 on judges: independence, efficiency and responsibilities.

99. CEDAW Committee. 2010. General Recommendation No. 28 on the Core Obligation of States Parties under Article 2 of the Convention
on the Elimination of All Forms of Discrimination against Women. para. 39.

100. Simone Cusack. 2014. Eliminating Judicial Stereotyping: Equal Access to Justice for Women in Gender-Based Violence Cases: Research
Report, Prepared for the UN Office of the High Commissioner for Human Rights. p. 7. See also the Council of Europe Plan of Action on
Strengthening Judicial Independence and Impartiality Action 2.4 on countering the negative influence of stereotyping in judicial decision
making.

101. CEDAW Committee. 2015. General Recommendation No. 33 on Women'’s access to justice. para. 8.
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« Perpetuate harmful stereotypes by failing to challenge stereotyping.®
«  Allow stereotypes to influence or affect their decisions, regardless of the law and facts.

Judicial gender stereotyping can compromise a variety of rights such as the right to non-discrimination and
equality, the right to an effective remedy, the right to a fair trial and equality before the law, thus affecting a sin-
gle case in many ways. Ultimately, it violates key tenets of the justice system - its impartiality and integrity - and
this can result in miscarriages of justice and secondary victimisation in the judicial process.”

Stereotyping can compromise the impartiality of judges’ and prosecutors’ decisions. “Women should be able
to rely on a justice system free from myths and stereotypes, and on a judiciary whose impartiality is not compro-
mised by these biased assumptions. Eliminating judicial stereotyping in the justice systemis a crucial step in en-
suring equality and justice for victims and survivors”** Note that the broader topics of impartiality and gender
sensitivity are discussed in further detail in module 3.1, below.

Stereotyping can affect judges’ and prosecutors’ views about witness credibility and on the legal capacity of
witnesses.

Stereotypes can distort judges’ and prosecutors’ perceptions and understanding of gender-based vio-
lence and whether a human rights violation has occurred. This is manifest in cases of sexual violence, where
the law and criminal justice practices are saturated with stereotypes.

“Examples of stereotypes applied to rape cases through gender-biased criminal rules of evidence and procedure
are provided by cases where the following requirements or beliefs obtain: proof of physical violence is required
to show that there was no consent; women are likely to lie, therefore evidence should be accepted only if corrob-
orated; women can be assumed to be sexually available; women can be inferred to be consenting to sex even if
forced, threatened or coerced, because they remained silent; previous sexual experience predisposes women to
be sexually available, or to automatically consent to sex; women bear the responsibility for sexual attacks or in-
vite them by being out late or in isolated places or by dressing in a particular manner; it is impossible to rape a
sex worker; raped women have been dishonoured or shamed or are guilty rather than victimised."

If prosecutors base their charging decisions on stereotypes or judges rely on stereotyping in their judgements,
they may shift the burden to victims in cases of gender-based violence, and offenders may not be held legal-
ly accountable.

Finally, judicial gender stereotyping can impede access to legal rights and protections. Family law proceed-
ings are rife with assumptions about family relationships and gender roles within families, particularly in rela-
tion to parenthood. For example, sexually active women might be seen as unfit parents. Stereotypes can violate
the rights guaranteed by law of women who seek custody or supervised visits of their children to protect them-
selves and children from violent partners.

1.4.4 Protecting women’s human rights by eliminating gender stereotypes and
stereotyping

Judges and prosecutors can dispel gender stereotyping in the judicial system by actively challenging stereo-
types in a number of ways. They can challenge lower court decisions that are based on stereotypes.

Case-law example: In the case of R v. Ewanchuk, concerning the sexual assault of a 17-year-old woman the Su-
preme Court of Canada challenged lower courts’ decisions that had acquitted the defendant based on the de-
fence of “implied consent”. It found that the lower courts had engaged in gender stereotyping, and that the case
was ‘not about consent, since none was given’. The Supreme Court held that this case was about myths and ste-
reotypes that it explicitly identified and debunked in its judgment: “either the complainant is less worthy of

102. Simone Cusack. 2014. Eliminating Judicial Stereotyping, equal access to justice for women in gender-based violence cases. p. 2.

103. See CEDAW Committee. 2015. General Recommendation No. 33 on Women'’s access to justice. para. 26.

104. Ibid para. 28.

105. Gabriella Knaul. 2011. Report of the Special Rapporteur on the independence of judges and lawyers UN Doc. A/66/289. para. 48 [citations
omitted].
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belief, she invited the sexual assault, or her sexual experience signals probable consent to further sexual activi-
ty [...]1the implication is that if the complainant articulates her lack of consent by saying 'no; she really does not
mean it and even if she does, her refusal cannot be taken as seriously as if she were a girl of ‘good’ moral charac-
ter.’Inviting’ sexual assault, according to those myths, lessens the guilt of the accused..."*®

Judges can also declare as invalid, laws that replicate gender stereotypes and violate human rights and constitu-
tional guarantees. In relation to involuntary sterilisations, for example, the ECtHR has held that the practice af-
fected vulnerable individuals belonging to various ethnic groups and that “Roma women had been at particu-
lar risk due to a number of shortcomings in domestic law and practice at the relevant time.”” Roma women are
subjected to degrading stereotypes, often depicted as “fertile” and “promiscuous”, thus making them particular-
ly vulnerable to involuntary sterilization.™® In these cases, the ECtHR addressed the impact of compounded ste-
reotypes in connection with the involuntary sterilization of Roma women which it found amounted to a viola-
tion of their rights to private life and to freedom from inhuman or degrading treatment.’®

Depending on the jurisdiction, prosecutors and judges may be empowered to deliver remedies that are transforma-
tive and seek to have an impact on broader society and beyond the individual case."™ Underscoring this is an aware-
ness that stereotypes can undermine the proper functioning of the justice system. It also entails recognising that fac-
tors such as sex and gender have long been used as means to discriminate against certain groups. The ECtHR has held
that“references to traditions, general assumptions or prevailing social attitudes in a particular country are insufficient
justification for a difference in treatment on grounds of sex’, noting that States are prevented from imposing tradi-
tions that derive from the man’s primordial role and the woman’s secondary role in the family.™ The Court held that
“gender stereotypes, [...] cannot, by themselves, be considered to amount to sufficient justification for a difference in
treatment, any more than similar stereotypes based on race, origin, colour or sexual orientation”™

A number of strategies may be employed to support, empower and enable justice actors to avoid gender ste-
reotyping in their work.™ For instance:

« providing adequate and regular training on relevant international human rights law as well as on gender
stereotypes and bias

« highlighting the harm of judicial stereotyping though evidence-based research

« advocating for legal and policy reforms that specifically address gender stereotypes to make laws more
gender-sensitive, and monitoring the impact of such measures

- analysing judicial reasoning for evidence of stereotyping
- highlighting good practice examples of judges and prosecutors who have challenged gender stereotypes

« obtaining expert and amicus curiae briefs in order to provide information specialized information to
guide the court in complex or unfamiliar topics.™

« improving the gender sensitivity of justice actors and judicial capacity to address gender stereotypes.™
This can include conducting training that initiates behavioural changes in order to prevent and combat
judicial stereotyping while also acknowledging that gender bias may be unconscious

« creating institutional behavioural interventions by changing practices and procedures that limit justice
actors’ opportunities to exercise bias."®

106. Canada, Supreme Court. R. v. Ewanchuk. 1999. 1 S.C.R. 330. L'Heureux-Dubé J, concurring. para. 95.

107. ECtHR, N.B. v. Slovakia, Application No. 29518/10, judgment of 12 June 2012. para. 96, referencing V.C. v. Slovakia, cited above, paras.
146-149 and 152-153); ECtHR, I.G., M.K. and R.H. v. Slovakia, Application No. 15966/04, judgement of 13 November 2012.para.143.

108. Report of the UN Working Group on the issue of discrimination against women in law and in practice, UN Doc. A/HRC/32/44 (2016), para.
57.

109. Nonetheless, the Court did not explicitly identity multiple and intersecting forms of discrimination that these women faced on the
basis of gender and ethnicity, as a result of these stereotypes.

110. See Module 4.5 on remedies for discussion on the judiciary’s potential role in delivering transformative remedies that seek to address
bias and stereotyping at a structural level.

111. ECtHR, Konstantin Markin v. Russia [GC], Application No. 30078/06, judgment of 22 March 2012. para. 127.

112. Ibid para.143.

113. See Simone Cusack. 2014. Eliminating Judicial Stereotyping: Equal Access to Justice for Women in Gender-Based Violence Cases. Prepared
for the UN Office of the High Commissioner for Human Rights. pp. 29-44.

114. See Module 4.10 on the role of experts and amicus curiae briefs.

115. See the Council of Europe Plan of Action on Strengthening Judicial Independence and Impartiality Action 2.4 on countering the
negative influence of stereotyping in judicial decision making.

116. See Iris Bohnet.2016. What Works. Gender Equality by Design. Cambridge and London: the Belknap Press of Harvard University Press.
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MODULE II.
THE INTERNATIONAL AND REGIONAL
LEGAL FRAMEWORKS

Objectives: Module Il is an overview of the international and regional legal frameworks that apply to women'’s
human rights. Note that because the Eastern Partnership countries are members of the Council of Europe, this
manual focuses on international and CoE legal standards but does not provide an overview of European Union
law. However, some EU case-law concerning employment discrimination is included in the manual to provide
additional information on legal reasoning and standards.

Trainees or other users of this manual are expected to already have some background knowledge of key inter-
national and regional human rights conventions. Thus, Module Il aims to familiarise them with the core docu-
ments and standards that apply to access to justice and the legal issues that disproportionately impact women.
Note that greater detail about international standards relevant to the most common violations of women’s hu-
man rights in the beneficiary countries is provided in Module IlI. National legislation is described in the country
chapters to this manual.

2.1 The United Nations human rights system

The United Nations (UN) system is based on two pillars: charter-based and treaty- based bodies.

Under the UN Charter, the responsibility for the promotion of human rights is given to the General Assembly
and the Economic and Social Council (ECOSOC). In 2006, the General Assembly empowered the Human Rights
Council (HRC) to address human rights violations and promote effective coordination and mainstreaming of hu-
man rights as a successor to the Human Rights Commission. The HRC is an inter-governmental body that con-
sists of 47 member states. Its primary mechanism is Universal Periodic Review,™ but it can also examine indi-
vidual complaints.

In addition, the Human Rights Council’s special procedure mechanism, supports independent experts with
mandates to examine human rights issues relevant to a specific topic or theme." There are two such thematic
experts with mandates that are particularly relevant to gender equality: the Special Rapporteur on violence
against women and the Special Rapporteur on trafficking in persons, especially in women and children.
There is also a Working Group on the Issue of Discrimination against women in law and practice (a body of
five independent experts). All three bodies examine individual complaints and issue urgent appeals to govern-
ments; they also as undertake country visits and prepare annual reports for the HRC.

The Commission on the Status of Women (CSW), established in 1946 by ECOSOC, is a Charter-based body with
the primary responsibility of advancing women'’s rights and gender equality. It is an inter-governmental body
composed of 45 member states. The CSW prepares recommendations to the ECOSOC on urgent problems, pro-
duces conclusions on priority themes and is responsible for organising and following up on world conferences
on women.

In the UN system, there are nine core human rights treaties (see Annex 4 for full list and ratifications). All
of these treaties prohibit discrimination on the basis of sex/gender, while the International Covenant on Civ-
il and Political Rights and the International Covenant on Economic, Social and Cultural Rights also guarantee
equal rights to men and women (Article 3). The Convention on the Rights of Persons with Disabilities (Article 6)

117. Universal Periodic Review (UPR) is a process by which the United Nations member states submit information about the actions they
have taken in the areas of human rights promotion and protection, including on gender equality and non-discrimination. The UPR
process is an important instrument for assessing the human rights practices of individual states and also for documenting best practices.

118. The special procedures of the Human Rights Council are independent experts who report and advise on human right issues, based
on thematic or country mandates. There are roughly 40 such experts, or rapporteurs, in each category.
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recognises that women with disabilities are subjected to multiple discrimination, and State parties have an ob-
ligation to address these forms of inequality. The Convention on the Elimination of All Forms of Discrimina-
tion against Women (CEDAW), sometimes referred to as an “international bill of rights for women,” is the trea-
ty that defines discrimination against women and sets forth the agenda for national action to end such discrim-
ination.

Each of these treaties establishes treaty monitoring bodies—committees of independent experts that review
State reports on the implementation of the relevant convention. The committees issue concluding observa-
tions/comments that note areas of progress and point out concerns about failures to fulfil treaty-based obli-
gations. The majority of treaty bodies also have the authority to examine individual communications, or com-
plaints, about violations of the rights protected by a specific treaty™. Some treaty bodies can undertake inquiry
into gross or systematic violations of rights in the State that has accepted its competence™, and some can con-
sider requests for urgent action or early-warning procedures in order to prevent or halt serious human rights vi-
olations.” In addition, treaty monitoring bodies issue general comments/recommendations on specific rights
or issues under the convention in which they explain in more detail the content of the right and the State’s ob-
ligations.

Views of such committees on individual complaints and general comments or recommendations are not consid-
ered to be binding on States. However, these opinions are well-reasoned interpretations of the relevant treaties
and, therefore, they provide legal practitioners, such as prosecutors and judges, with important explanations
about how the treaty obligations should be upheld through national law and practice.

A Closer Look at CEDAW

CEDAW embodies a comprehensive vision of substantive equality between women and men, requiring State
parties to undertake wide-ranging measures to ensure the prohibition of all forms of discrimination against
women. As defined in the Convention, discrimination against women is “any distinction, exclusion or restric-
tion made on the basis of sex which has the effect or purpose of impairing or nullifying the recognition, enjoy-
ment or exercise by women, irrespective of their marital status, on a basis of equality of men and women, of hu-
man rights and fundamental freedoms in the political, economic, social, cultural, civil or any other field.” (Article
1). CEDAW requires State parties to establish competent national institutions to make the prohibition on dis-
crimination effective in practice.

In its wide coverage, the treaty transcends the traditional divides between civil and political rights and econom-
ic, social and cultural rights as well as the public/private distinction. CEDAW explicitly addresses the role of cul-
ture in perpetuating inequality and contains obligations to address gender stereotyping.

As of 2016, the CEDAW Committee has issued 34 general recommendations, including on the topics of violence
against women (No. 19), women in conflict prevention, conflict and post-conflict situations (No. 30), harmful
practices (No. 31), and women'’s access to justice (No. 33). Under the Optional Protocol to the treaty, the CEDAW
Committee has also reviewed a number of individual complaints, including two from countries of the former So-
viet Union (Belarus and Georgia, 2009™).

2.2. The Council of Europe human rights system

The Council of Europe is the international body responsible for promoting human rights, democracy and the
rule of law in Europe. The core human rights instrument of the Council of Europe is the Convention for the Pro-
tection of Human Rights and Fundamental Freedoms (ECHR). The ECHR has been supplemented with 15 pro-
tocols, some of which include additional rights, such as the right to education as a social right, and others re-
form the implementing mechanism. The ECHR contains a provision prohibiting discrimination in the enjoyment

119. A state party to a treaty must accept the relevant committee’s competence to consider individual complaints by ratifying an optional
protocol to the treaty.

120. These are the CEDAW Committee, the Committee Against Torture, the Committee on the Rights of Persons with Disabilities, the Committee
on the Rights of the Child, the Committee on Economic, Social and Cultural Rights, and the Committee on Enforced Disappearances.

121. The Committee on the Elimination of Racial Discrimination, the Committee on the Rights of Persons with Disabilities, and the Committee
on Enforced Disappearances.

122. CEDAW Committee, Inga Abramova v. Belarus (2011), Communication No. 23/2009; and X and Y v. Georgia (2015), Communication
No. 24/20009.
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of the rights of the Convention, Article 14. Protocol No. 12 to the ECHR includes a general prohibition of discrim-
ination on any ground, e.g. sex, race, colour, language, religion, political or other opinion, national or social or-
igin, association with a national minority, property, birth or other status, by removing the limitations in Article
14 of the Convention.

The European Court of Human Rights (ECtHR) is the body to whom individuals can apply alleging violations
of their rights under the ECHR, provided they have met procedural requirements such as the exhaustion of do-
mestic remedies. Although the ECHR is a gender neutral instrument, the ECtHR, interpreting the Convention as
a living instrument, has established jurisprudence on women’s rights, including on violence against women: do-
mestic violence, sexual violence, forced gynaecological examinations, human trafficking; reproductive rights:
abortion, sterilisation, medically assisted reproduction; and sex discrimination: employment, social benefits,
jury service.”* The ECtHR has established several important principles of women’s equal access to justice in cas-
es concerning violence against women, some of which are summarised in the relevant sections of this manual.™

The European Social Charter (ESC) is the counterpart to the ECHR in the field of economic and social rights.
The Charter guarantees the enjoyment of rights in the areas of housing, health, education, employment, legal
and social protection and movement of persons without discrimination on any ground, including sex. The Char-
ter was revised in 1996 to include new rights, some of which are of particular relevance to women (for example,
the right to protection against sexual harassment in the workplace, and rights of workers with family responsi-
bilities to equal opportunities and equal treatment). At the same time, the Charter was amended to reinforce the
principle of non-discrimination and improve protection of gender equality in all fields addressed by the origi-
nal treaty. The European Committee of Social Rights (ECSR) monitors the extent to which member states com-
ply with the Charter through two complementary mechanisms: a reporting system and through a procedure of
collective complaints.’

Two other CoE conventions address the particular issue of violence against women. The Convention on Action
against Trafficking in Human Beings has a comprehensive scope that covers preventing and combating traf-
ficking in women, men and children for the purpose of sexual, labour or other types of exploitation, as well as
at protecting victims and prosecuting traffickers. It includes a non-discrimination provision and the obligation
for state parties to promote gender equality and use gender mainstreaming in the development, implementa-
tion and assessment of measures to implement the Convention (Article 3). An independent monitoring mecha-
nism assesses how States are putting the provisions of the convention into practice. This monitoring mechanism
consists of two pillars: the independent Group of Experts on Action against Trafficking in Human Beings (GRE-
TA) and the Committee of the Parties.

The Convention on Preventing and Combating Violence against Women and Domestic Violence (Istanbul
Convention)™ is a far-reaching and comprehensive treaty that addresses human rights, gender equality and
criminal law. The Istanbul Convention sets forth the minimum standards that State parties are required to im-
plement to effectively address violence against women. The Istanbul Convention has a two-pillar monitoring
mechanism to assess and improve the implementation of the Convention: the independent Group of Experts
on Action against Violence against Women and Domestic Violence (GREVIO), and the Committee of the Parties.

2.3 Overview of Selected Case-Law of the European Court of Human Rights

The European Court of Human Rights has delivered a significant number of judgements that demonstrate the
barriers women experience in accessing legal protection and remedies and that formulate standards in the

123. Thematic factsheets on ECtHR cases-law on topics such as gender equality, violence against women, domestic violence and reproductive
rights can be accessed at: http://www.echr.coe.int/Pages/home.aspx?p=press/factsheets&c=

124. For further information, see Council of Europe. 2015. Equal access to justice in the case-law on violence against women before the European
Court of Human Rights. Available at: http://www.coe.int/en/web/genderequality/equal-access-of-women-to-justice.

125. Decisions adopted by the European Committee of Social Rights can be accessed from the European Social Charter Case-law Database
(HUDOC Charter): http://hudoc.esc.coe.int.

126. Information about the Istanbul Convention, including the Convention text in all CoE languages, can be accessed from: http://www.
coe.int/en/web/istanbul-convention/home.
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sphere of women'’s access to justice. Key judgements were issued particularly in cases concerning violence
against women, gender equality, and judicial gender stereotyping.™”

After providing a non-exhaustive overview of the relevant cases, this section is organised around major princi-
ples and standards for women’s access to justice discussed in relation to the thematic areas in which these prin-
ciples and standards have been developed. It provides, for each, excerpts from the key decisions of the ECtHR
that have upheld these principles and standards.

Violence against women

The ECtHR has examined a significant number of cases of violence against women committed by both state ac-
tors and private individuals. These cases concerned the following:*®

« lll-treatment in detention: Juhnke v. Turkey (2003)

+ Police violence: Aydin v. Turkey (1997); Y.F. v Turkey (2003); Maslova and Nalbandov v. Russia (2008);
Yazgil Yilmaz v. Turkey (2011); B.S. v. Spain (2012); Izci v. Turkey (2013); Afet Stireyya Eren v. Turkey (2015);
Dilek Aslan v. Turkey (2015)

+ Rape and sexual abuse: X and Y v. the Netherlands (1985); Aydin v. Turkey (1997); M.C. v Bulgaria (2003);
Maslova and Nalbandov v. Russia (2008); P.M. v. Bulgaria (2012); .G v. The Republic of Moldova (2012); M.
and Others v. Italy and Bulgaria (2012); P. and S. v. Poland (2012); D.J. v. Croatia (2013); O'Keeffe v. Ireland
(2014); W. v. Slovenia (2014); M.A. v. Slovenia and N.D. v. Slovenia (2015); S.Z. v. Bulgaria (2015); I.P. v. the Re-
public of Moldova (2015); Y. v. Slovenia (2015); B.V. v. Belgium (2017); M.G.C v. Romania (2016).

- Domestic violence against women: Kontrova v. Slovakia (2007); Branko Tomasi¢ and Others v. Croatia
(2009); Opuz v. Turkey (2009); A v. Croatia (2010); Haiduova v. Slovakia (2010); Kalucza v. Hungary (2012);
Eremia and Others v. the Republic of Moldova (2013) ; Mudric v. the Republic of Moldova (2013) ; B. v.
the Republic of Moldova (2013); N.A. v. the Republic of Moldova (2013); Valiuliené v. Lithuania (2013); .M.
and C.M. v. the Republic of Moldova (2014); Durmaz v. Turkey (2014); Rumor v. Italy (2014); Civek v. Turkey
(2016); Halime Kilic v. Turkey (2016); M.G v. Turkey (2016); Talpis v. Italy (2017); Balsan v. Romania (2017).

+ Violence by private individuals, who are not intimate partners or family members: Sandra Jankovic v.
Croatia (2009); Ebcin v. Turkey (2011).

« Risk of ill-treatment in case of expulsion for fear of

o female genital mutilation: Collins and Akaziebie v. Sweden (2008, decision on admissibility);
Izevbekhai v. Ireland (2011, decision on admissibility); Omeredo v. Austria (2011, decision on admissi-
bility), Sow v. Belgium (2016); Bangura v. Belgium (2016, strike-out decision)

crimes in the name of honour: A.A. and Others v. Sweden (2012); R.D. v. France (2016).
social exclusion N. v. Sweden (2010); W.H. v. Sweden (2015, Grand Chamber); R.H. v. Sweden (2015).

trafficking in human beings L.R. v. the United Kingdom (2011, strike-out decision); R.D. v. France (2011,
decision on admissibility); F.A. v. the United Kingdom (2013, decision on the admissibility); O.G.O. v.
the United Kingdom (2014, strike-out decision).

« Trafficking in human beings: Rantsev v. Cyprus and Russia (2010); L.E. v. Greece (2016).

Gender equality

Furthermore, the ECtHR has issued judgements in a significant number of cases in the sphere of gender equali-
ty. These cases engaged possible violations of the following rights under the Convention™®:

Prohibition of discrimination on the ground of sex (Article 14) in conjunction with other rights under the European
Convention of Human Rights:

127. For an example of a case dealing with judicial gender stereotyping, see the recent judgment of the European Court of Human Rights
in Carvalho Pinto de Sousa Morais v. Portugal (2017). The Court found a violation of Article 14 in conjunction with Article 8, in a case in
which awoman was originally granted lowered compensation by national courts due to the reasoning that an older women'’s sexuality
was less important. Gender stereotypes are also discussed in Emel Boyraz v. Turkey (2014); and Konstantin Markin v. Russia (2010).

128. See: Press Unit of the European Court of Human Rights. 2017. Factsheet - Violence against Women; and the Factsheet - Domestic
Violence, 2017. See also the website of the Council of Europe dedicated to the Istanbul Convention and Action against Violence against
Women and Domestic Violence: http://www.coe.int/en/web/istanbul-convention/home (particularly the section on the European
Court of Human Rights).

129. For an overview of these cases, see: Council of Europe Gender Equality Unit. 2017. Compilation of Case-law of the European Court of
Human Rights on Gender Equality Issues.
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Article 3 (prohibition of inhuman and degrading treatment) in a number of domestic violence cases)

Opuz v. Turkey (2009); A v. Croatia (2010); Eremia and Others v. the Republic of Moldova (2013); Rumor v. Italy (2014);
M.G. v. Turkey (2016).

Article 6 (right to a fair trial)
Garcia Mateos v. Spain (2013); Abdulaziz, Cabales and Balkandali v. the United Kingdom (1985); Mufioz Diaz v. Spain (2009).

Right to a fair trial (Article 6)
Garcia Mateos v. Spain (2013); Cudak v. Lithuania (2010); Keegan v. Ireland (1994); Airey v. Ireland (1979).

Freedom of expression (Article 10)
Women on Waves and Others v. Portugal (2009); Open Door and Dublin Well Woman v. Ireland (1992).

In a number of key judgements, the European Court of Human Rights has formulated or upheld important prin-
ciples that lay the foundation for securing equal access to justice for women.

Violations of women’s human rights tend to be perpetrated by private individuals, in contrast with violations of
men’s human rights, which tend to be perpetrated by State actors. In this respect, the Court has significantly in-
creased women'’s access to justice by recognizing that forms of violence against women perpetrated by private
individuals constitute violations of particular rights protected under the Convention (importantly, the right to
life and the prohibition of torture and inhuman and degrading treatment). Furthermore, the ECtHR case-law il-
lustrates the importance that the Court assigns to the developing doctrine of positive obligations — a doctrine
which applies regardless of whether the perpetrator is a private individual or a state official.®

Several leading cases before the European Court of Human Rights marked significant progress in the way the
Court understood violence against women and its specific forms and viewed states’ obligations in this area. By
now, the case-law of the ECtHR has stated a positive state obligation to penalise sexual violence (M.C. v. Bulgaria
(2003)), domestic violence (Opuz v. Turkey (2009), intentional bodily harm to the person (Sandra Jankovic v. Croa-
tia (2009)), and trafficking in human beings (Rantsev v. Cyprus and Russia (2010)).

130. Patricia Londono. 2010. Chapter 7. Defining Rape under the European Convention on Human Rights. Torture, consent and equality in
McGlynn, Clare, and Munro, eds. Rethinking rape law: International and comparative perspectives. Routledge.
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Famously, in the case of Opuz v. Turkey (2009), the Court found that the domestic violence suffered by the ap-
plicant, Nahide Opuz, and her mother, who was killed by the applicant’s husband, “may be regarded as gen-
der-based violence which is a form of discrimination against women”?' The Court observed that:

“[...]1the alleged discrimination at issue was not based on the legislation per se but rather resulted from the general
attitude of the local authorities, such as the manner in which the women were treated at police stations when they
reported domestic violence and judicial passivity in providing effective protection to victims. (para. 192)

The Court then held that:

“Bearing in mind its finding that the general and discriminatory judicial passivity in Turkey, albeit unintentional,
mainly affected women, the Court considers that the violence suffered by the applicant and her mother may be
regarded as gender-based violence which is a form of discrimination against women. Despite the reforms car-
ried out by the Government in recent years, the overall unresponsiveness of the judicial system and impunity en-
joyed by the aggressors, as found in the instant case, indicated that there was insufficient commitment to take
appropriate action to address domestic violence [...]" (para. 200)

The principle of non-discrimination is a key principle of the Convention, which encompasses non-discrimina-
tion in access to justice and access to judicial remedies without any discrimination. The principle of non-discrim-
ination was upheld in a number of decisions regarding domestic violence cases that followed Opuz v. Turkey. In
Eremia and Others v. the Republic of Moldova (2013), the Court held that:

“[...] the authorities’ actions were not a simple failure or delay in dealing with violence against the first appli-
cant, but amounted to repeatedly condoning such violence and reflected a discriminatory attitude towards the
first applicant as a woman. The findings of the United Nations Special rapporteur on violence against women, its
causes and consequences (see paragraph 37 above) only support the impression that the authorities do not ful-
ly appreciate the seriousness and extent of the problem of domestic violence in Moldova and its discriminato-
ry effect on women! (para. 89)

The same approach was followed in Mudric v. the Republic of Moldova (2013); B. v. the Republic of Moldova
(2013); and N.A. v. the Republic of Moldova (2013).

To date, the ECtHR has not reached a similar decision in a case of rape, which means that the articulation of sex-
ual violence as an issue of sex-based discrimination is absent from the ECHR jurisprudence.® However it may
develop in this direction as the Court increasingly takes into account the Istanbul Convention, which recognises
that violence against women is a form of discrimination against women (Article 3).

The ECtHR has upheld the principle of non-discrimination in a number of cases regarding employment mat-
ters.

For example:

European Court of Human Rights, Emel Boyraz v. Turkey, (Appl. no. 61960/08), Judgment of 2 December 2014, pa-
ras. 50-56

[The applicant, a Turkish national, was appointed to the post of security officer in a branch of a State-run elec-
tricity company. She worked on a contractual basis for almost three years before being dismissed in March 2004
on account of her sex. She was informed that she would not be appointed because she did not fulfil the require-
ments of “being a man”and “having completed military service”. In February 2006, the courts dismissed Ms Boy-
raz's case, taking into consideration an earlier decision by the Supreme Administrative Court, which had held
that the requirement regarding military service demonstrated that the post in question was reserved for male
candidates and that this requirement was lawful given the nature of the post and the public interest. The ECtHR
rejected these arguments and found that there had been a violation of Article 14 of the Convention (prohibition
of discrimination) read in conjunction with Article 8 (right to respect for private and family life), partly on the fol-
lowing grounds:

131. ECtHR, Opuz v. Turkey, Application No. 33401/02, judgment of 9 June 2009, para. 200. Note that the approach initiated by the Courtin
Opuz has since been followed in a number of other cases of domestic violence.

132. Patricia Londono. 2010. Chapter 7. Defining Rape under the European Convention on Human Rights. Torture, consent and equality in
Clare McGlynn, , and Vanessa E. Munro, eds. Rethinking rape law: International and comparative perspectives. Routledge.
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50. The Court reiterates that in order for an issue to arise under Article 14 there must be a difference in the treat-
ment of persons in comparable situations. Such a difference of treatment is discriminatory if it has no objective
and reasonable justification; in other words, if it does not pursue a legitimate aim or if there is not a reasonable
relationship of proportionality between the means employed and the aim sought to be realised. The notion of
discrimination within the meaning of Article 14 also includes cases where a person or group is treated, without
proper justification, less favourably than another, even though the more favourable treatment is not called for
by the Convention (see Abdulaziz, Cabales and Balkandali v. the United Kingdom, 28 May 1985, § 82, Series A no.
94 and Vallianatos and Others v. Greece [GC], nos. 29381/09 and 32684/09, § 76, ECHR 2013).

51. The Contracting State enjoys a margin of appreciation in assessing whether and to what extent differences in
otherwise similar situations justify a different treatment (see Unal Tekeli v. Turkey, [...] and Vallianatos and Oth-
ers v. Greece [GC], [...]). The scope of the margin of appreciation will vary according to the circumstances, the
subject-matter and the background to the case (see Unal Tekeli, cited above, § 52), but the final decision as to ob-
servance of the Convention’s requirements rests with the Court (see Kafkaris v. Cyprus [GC], § 161). Where a dif-
ference of treatment is based on sex, the margin of appreciation afforded to the State is narrow and in such sit-
uations the principle of proportionality does not merely require that the measure chosen should in general be
suited to the fulfilment of the aim pursued, but it must also be shown that it was necessary in the circumstanc-
es. The Court further reiterates that the advancement of gender equality is today a major goal in the member
States of the Council of Europe and very weighty reasons would have to be put forward before such a difference
of treatment could be regarded as compatible with the Convention (see Konstantin Markin v. Russia [GC], no.
30078/06, § 127, ECHR 2012 (extracts)).

52.In the present case, the Court observes at the outset that both the administrative authorities and the Twelfth
Division of the Supreme Administrative Court considered that the post of security officer in the Batman branch
of TEDAS was reserved for men and that therefore the applicant, being a woman, was not suitable for the post.
In the Court’s view, this is a clear “difference in treatment’, on grounds of sex, between persons in an analogous
situation.

53. As regards the question of whether the difference in treatment between women and men was objective-
ly and reasonably justified under Article 14, the Court takes note of the Government’s submissions concerning
the nature of the service carried out by security officers in the Batman branch of TEDAS and the working condi-
tions therein (see paragraph 48 above). [...] The Court observes in this connection that the main consideration
in these explanations is that the activities of security officers carried certain risks and responsibilities as the se-
curity officers had to work at nights in rural areas and since they had to use firearms and physical force in case
of an attack on the premises they were guarding. It appears that the administrative authorities considered that
women were unable to face those risks and assume such responsibilities. There is, however, no explanation in
the submissions of the administrative authorities or the Government as to this purported inability. What is more,
the decisions of the Twelfth Division of the Supreme Administrative Court did not contain any assessment of
those considerations on the part of the administration. Nor did the Twelfth Division give any other reasoning as
to why only men were suitable for the post in question.

54.The Court is aware that there may be legitimate requirements for certain occupational activities depending
on their nature or the context in which they are carried out. However, in the instant case, neither the administra-
tive authorities nor the Twelfth Division of the Supreme Administrative Court substantiated the grounds for the
requirement that only male staff be employed in the post of security officer in the Batman branch of TEDAS. [...]
The Court, for its part, also takes the view that the mere fact that security officers in Batman had to work
on night shifts and in rural areas and might be required to use firearms and physical force under certain
conditions could not in itself justify the difference in treatment between men and women.

55. Moreover, [...] there is nothing in the case file to indicate that the applicant failed to fulfil her duties as a se-
curity officer in TEDAS because of her sex.

56. In sum, it has not been shown that the difference in treatment pursued a legitimate aim. The Court concludes
that this difference in treatment, of which the applicant was a victim, amounted to discrimination on grounds
of sex.

Another important principle arising from the ECtHR case-law is the principle of gender equality. The Europe-
an Court of Human Rights (‘the Court’) has consistently held that the ‘equality of sexes is one of the major goals
in the member states of the Council of Europe’ (Abdulaziz, Cabales and Balkandali v. UK (1985) Series A, No. 94, at
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para. 78) and has proclaimed gender equality as one of the key underlying principles of the Convention (Leyla
Sahin v. Turkey [GC], (2005), Reports 2005, para. 115).™

As early as 1985, in Abdulaziz, Cabales and Balkandaliv. UK the Court held that:

“[...1the advancement of the equality of the sexes is today a major goal in the member States of the Council of
Europe. This means that very weighty reasons would have to be advanced before a difference of treatment on
the ground of sex could be regarded as compatible with the Convention. (para. 78)

More recently, in Konstantin Markin v. Russia (Grand Chamber judgment of 22 March 2012), the Court reiterated
that:

“The advancement of gender equality is today a major goal of the member States of the Council of Europe and
very weighty reasons would have to be put forward before such a difference of treatment could be regarded as
compatible with the Convention.” (para. 127)

In Konstantin Markin v. Russia, the Court extensively engaged with the issue of gender stereotypes and their harm-
ful impact on women'’s careers and men’s family life. The Court sought to counter such negative stereotypes.

European Court of Human Rights (GC), Konstantin Markin v. Russia (Appl. No. 30078/06), judgement of 22 March
2012, paras. 127, 142-3:3

[The applicant, a father of three children, who was serving in the Russian military, divorced from their mother
on 30 September 2005. By mutual agreement of the parents, the children were to live with him. On 11 October
2005, he requested to take three years’ parental leave. This was refused to him, because the three years’ paren-
tal leave could be granted only to female military personnel. Though the applicant was allowed to take three
months’leave, he was recalled to duty on 23 November 2005. In the legal proceedings that followed, the Russian
Constitutional Court, in its judgement of 15 January 2009, justified the difference in treatment between service-
women and servicemen as regards parental leave by the consideration that‘By granting, on an exceptional ba-
sis, the right to parental leave to servicewomen only, the legislature took into account, firstly, the limited par-
ticipation of women in military service and, secondly, the special social role of women associated with mother-
hood!In 2012, the Court, sitting in Grand Chamber, strongly rejected this argument and concluded that Russia is
in breach of Article 14 ECHR in conjunction with Article 8 based, in part, on the following grounds:]

127. The Court further reiterates that the advancement of gender equality is today a major goal in the member
States of the Council of Europe and very weighty reasons would have to be put forward before such a difference
of treatment could be regarded as compatible with the Convention (see Burghartz v. Switzerland, 22 February
1994, § 27, Series A no. 280-B, and Schuler-Zgraggen v. Switzerland, 24 June 1993, § 67, Series A no. 263). In partic-
ular, references to traditions, general assumptions or prevailing social attitudes in a particular country are insuf-
ficient justification for a difference in treatment on grounds of sex. For example, States are prevented from im-
posing traditions that derive from the man'’s primordial role and the woman'’s secondary role in the family (see
Unal Tekeli, cited above, § 63).

142. [...] [T]he difference in treatment cannot be justified by reference to traditions prevailing in a certain coun-
try. The Court has already found that States may not impose traditional gender roles and gender stereotypes
(see the case-law cited in paragraph 127 above). Moreover, given that under Russian law civilian men and wom-
en are both entitled to parental leave and it is the family’s choice to decide which parent should take parental
leave to take care of the new-born child, the Court is not convinced by the assertion that Russian society is not
ready to accept similar equality between men and women serving in the armed forces.

143. The Court concludes from the above that the reference to the traditional distribution of gender roles
in society cannot justify the exclusion of men, including servicemen, from the entitlement to parental
leave. The Court agrees with the Chamber that gender stereotypes, such as the perception of women as
primary child-carers and men as primary breadwinners, cannot, by themselves, be considered to amount
to sufficient justification for a difference in treatment, any more than similar stereotypes based on race,
origin, colour or sexual orientation.

133. Ivanna Radaci¢. 2012. The European Court of Human Rights’ Approach to Sex Discrimination in European Gender Equality Law Review
1. pp. 13-23.

134. The case summary here is based on: Olivier de Schutter. 2014. International Human Rights Law. Cases, Materials, Commentary (second
edition). Cambridge: Cambridge University Press.
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In addition to the general principles of non-discrimination and gender equality, the ECtHR has developed spe-
cific standards for equal access of women to justice in a number of cases concerning violence against women.s

Positive measures

Importantly, through its case-law on violence against women, in landmark cases such as M.C v. Bulgaria (2003),
and Opuz v. Turkey (2009),° the European Court of Human Rights developed the principle that states must take
action to prevent human rights violations. It established that, irrespective of whether those acts are perpetrated
by the state or by private persons, the state was under an obligation to investigate, prosecute and punish them.
This understanding has led to elaborating the principle of due diligence.™

This principle was first stated in the case of X and Y, where the Court held that positive obligations not only re-
quire states to refrain from violating rights, but may also impose a proactive duty to ensure that the rights of the
individuals are not violated by other private individuals (para. 23). In MC v Bulgaria, the Court found that the ob-
ligations to protect rights under Article 3 and under Article 8 led to duties to conduct official investigations and
effectively punish rape (paras. 149-53). In Maslova v Russia (2009), the Court held that “the manifestly debasing
character of rape emphasises the state’s procedural obligation in this context” (para. 91). The Court went on to
hold that:

The effective official investigation should be capable of leading to the identification and punishment of those
responsible ... The minimum standards as to effectiveness defined by the Court’s case-law also include the re-
quirements that the investigation must be independent, impartial and subject to public scrutiny, and that the
competent authorities must act with exemplary diligence and promptness. (para. 91)

These factors pose a significant challenge to the activities of police and prosecutors charged with enforcing rape
laws and through whom most of the complaints are filtered out of the criminal justice system (see, e.g., Kelly
2002; Kelly et al. 2005).”® Recognition of these positive duties also suggests a need for redoubling of current ef-
forts to bring perpetrators to justice.

The Court also held in numerous cases of domestic violence against women that national authorities have a
positive obligation to take protective measures to prevent such violence, when the authorities “knew or ought to
have known” at the time of the existence of a“real and immediate risk” to the life or health of an individual in Kon-
trova v. Slovakia (31 May 2007) and Hajduova v. Slovakia (30 November 2010). Authorities ought to intervene even
when the threat from the potential aggressor has not yet materialised as physical violence (Hajduova). Authori-
ties may act ex officio, sometimes even against the expressed wish of the victim (Hajduova). In some cases, tem-
porary emergency protective measures may be taken (Bevacqua and S. v. Bulgaria, 12 June 2008).

European Court of Human Rights, Opuz v. Turkey (Appl. No. 33401/02), Judgement of 9 June 2009 (final 9 Septem-
ber 2009), paras. 134, 138, 139, 143-145, 147, 149, 161, 176.

[The applicant, Nahide Opuz, married H.O. in 1995, and the couple settled down in the southeastern Turkish city
of Diyarbakir. The applicant and her mother suffered systematic and continuous physical violence, including
death threats, which resulted in medically evidenced life-threatening injuries. They filed complaints and several
criminal proceedings were instituted against H.O., which were all discontinued as victims withdrew their com-
plaints or because of the lack of evidence. In one later incident, in March 1998, H.O. ran his car into the appli-
cant and her mother, causing serious injuries. In another, in October 2001, he stabbed the applicant seven times
with a knife. For the first attack he was convicted to three months imprisonment, which was later commuted to
a fine. For the second he was fined, with payments to be made in eight instalments. During these proceedings
H.O. made death threats, for which the applicant and her mother unsuccessfully asked the public prosecutor
for protective measures. Following these rulings, in at least three separate accounts, the applicant filed criminal
complaints due to H.O!s death threats and harassment; he was only questioned by the authorities. The violence

135. This analysis is further developed in: Council of Europe. 2015. Equal Access to Justice in the Case-law on Violence against Women
before the European Court of Human Rights, https://rm.coe.int/1680597b16

136. ECtHR, Kontrova v. Slovakia, Application No. 7510/04, final since 29 September 2007. It was the first case of domestic violence dealt
with by the Court in substance; and Branko Tomasic¢ and others v. Croatia, Application No. 46598/06, final since 15 April 2009.

137. Frederica Acar and Raluca Popa. 2016. From Feminist Legal Project to Groundbreaking Regional Treaty: The Making of the Council of
Europe Convention on Preventing and Combating Violence against Women and Domestic Violence. European Journal of Human Rights.
2016/3. pp. 287-319.

138. Patricia Londono. 2010. Chapter 7. Defining Rape under the European Convention on Human Rights. Torture, consent and equality in
McGlynn, Clare, and Vanessa E. Munro, eds. Rethinking rape law: International and comparative perspectives. Routledge.
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reached a peak in March 2002, when the applicant’s mother attempted to move to another community. H.O.
shot the applicant’s mother with a gun killing her instantly. Six years after this incident, a domestic court con-
victed him for murder and sentenced him first to life imprisonment, but then mitigated the sentence and finally
released him, taking into account his good behaviour in detention and the fact that the judgment was subject-
ed to appeal proceedings. One month after his release the applicant filed another criminal complaint requesting
protection from H.O. on account of his renewed threats against her. By this time, the case was already being con-
sidered by the ECtHR (following an application brought by Mrs. Opuz in July 2002), which requested explanation
from the Turkish Government for why they were not taking protective measures, since the applicant’s life was in
danger. Following the ECtHR inquiry, the Turkish authorities investigated H.O., after which the threats stopped.
Mrs Opuz alleged before the European Court of Human Rights that the Turkish government violated Article 2
(the right to life) and Article 3 (the prohibition of torture and inhuman treatment). These violations, the appli-
cant contended, also amounted to a violation of Article 14 (the prohibition of discrimination). The Turkish gov-
ernment maintained that local authorities had provided an immediate and tangible response to Mrs Opuz and
her mother, but that under the applicable domestic law, criminal prosecution depended on complaints lodged
or pursued by the victim. Since Mrs Opuz and her mother consistently withdrew their complaints, Turkey assert-
ed that authorities were unable to go forward with prosecuting H.O. The Court rejected these arguments and
found that Turkey was in breach of Article 2 of the Convention in respect of the death of the applicant’s mother.
In a major turning point in ECtHR jurisprudence, the Court also found that there had been a violation of Article
3 of the Convention in respect of the authorities’ failure to protect the applicant against domestic violence per-
petrated by her former husband, thus finding for the first time that domestic violence can constitute inhuman
treatment, and a violation of Article 14 of the Convention read in conjunction with Articles 2 and 3, because the
State’s failure to intervene in domestic violence amounted to discrimination against women. The Court reached
its decision, in part, on the following grounds:]

134.[...] The crimes committed by H.O. were sufficiently serious to warrant preventive measures and there was a
continuing threat to the health and safety of the victims. When examining the history of the relationship, it was
obvious that the perpetrator had a record of domestic violence and there was therefore a significant risk of fur-
ther violence.

138. [...] [T]here appears to be an acknowledgement [among States Parties] of the duty on the part of the au-
thorities to strike a balance between a victim'’s Article 2, Article 3 or Article 8 rights in deciding on a course of ac-
tion. In this connection, having examined the practices in the member States [...], the Court observes that there
are certain factors that can be taken into account in deciding to pursue the prosecution: the seriousness of the
offence; whether the victim’s injuries are physical or psychological; if the defendant used a weapon; if the de-
fendant has made any threats since the attack; if the defendant planned the attack; the effect (including psy-
chological) on any children living in the household; the chances of the defendant offending again; the continu-
ing threat to the health and safety of the victim or anyone else who was, or could become, involved; the current
state of the victim’s relationship with the defendant and the effect on that relationship of continuing with the
prosecution against the victim’s wishes; the history of the relationship, particularly if there had been any other
violence in the past; and the defendant’s criminal history, particularly any previous violence.

139. It can be inferred from this practice that the more serious the offence or the greater the risk of further of-
fences, the more likely that the prosecution should continue in the public interest, even if victims withdraw their
complaints.

143. [...] [I]t does not appear that the local authorities sufficiently considered the above factors when repeat-
edly deciding to discontinue the criminal proceedings against H.O. Instead, they seem to have given exclusive
weight to the need to refrain from interfering with what they perceived to be a “family matter”[...]. Moreover,
there is no indication that the authorities considered the motives behind the withdrawal of the complaints. This
is despite the applicant’s mother’s indication to the Diyarbakir Public Prosecutor that she and her daughter had
withdrawn their complaints because of the death threats issued and pressure exerted on them by H.O. [...] It is
also striking that the victims withdrew their complaints when H.O. was at liberty or following his release from
custody.

144. As regards the Government’s argument that any further interference by the national authorities would have
amounted to a breach of the victims'rights under Article 8 of the Convention, the Court notes its ruling in a sim-
ilar case of domestic violence (see Bevacqua and S. v. Bulgaria, no. 71127/01, § 83, 12 June 2008), where it held that
the authorities’ view that no assistance was required as the dispute concerned a “private matter” was incompat-
ible with their positive obligations to secure the enjoyment of the applicants’ rights. Moreover, the Court reiter-
ates that, in some instances, the national authorities’interference with the private or family life of the individuals
might be necessary in order to protect the health and rights of others or to prevent commission of criminal acts

Module II. The International and Regional Legal Frameworks » Page 37

MODULE II



(see K.A. and A.D. v. Belgium, nos. 42758/98 and 45558/99, § 81, 17 February 2005). The seriousness of the risk to
the applicant’s mother rendered such intervention by the authorities necessary in the present case.

145. [...] The Court thus considers that, bearing in mind the seriousness of the crimes committed by H.O. in the
past, the prosecuting authorities should have been able to pursue the proceedings as a matter of public inter-
est, regardless of the victims’ withdrawal of complaints (see, in this respect, Recommendation Rec(2002)5 of the
Committee of the Ministers, paragraphs 80-82 above).

147. [..] In any event, the Court would underline that in domestic violence cases perpetrators’ rights cannot su-
persede victims’ human rights to life and to physical and mental integrity (see the Fatma Yildirim v. Austria and
A.T.v. Hungary decisions of the CEDAW Committee, both cited above, §§ 12.1.5 and 9.3 respectively).

149. In these circumstances, the Court concludes that the national authorities cannot be considered to have dis-
played due diligence. They therefore failed in their positive obligation to protect the right to life of the appli-
cant’s mother within the meaning of Article 2 of the Convention.

161. The Court observes also that the violence suffered by the applicant, in the form of physical injuries and psy-
chological pressure, were sufficiently serious to amount to ill-treatment within the meaning of Article 3 of the
Convention.

176. The Court concludes that there has been a violation of Article 3 of the Convention as a result of the State au-
thorities' failure to take protective measures in the form of effective deterrence against serious breaches of the
applicant’s personal integrity by her husband.

Access to judicial remedies

Judicial remedies shall be accessible and effective. The case of Airey v. Ireland (1979) demonstrated that the judi-
cial remedies that can allow a victim of domestic violence to escape the violent situation through, inter alia, di-
vorce or separation proceedings which shall be accessible and effective in order to guarantee practical — not just
theoretical or illusory protection to the victim in a vulnerable position. Such an effective access can, from time
to time, require that the victim is afforded legal aid due to the complexity of the case, the victim's unfa-
miliarity with the court proceedings but also from the point of view of the victim’s weakened capacity to
represent her case due to her emotional involvement.

Thorough and effective investigation

In Aydin v. Turkey (1996), a case that concerned the rape of a young Turkish woman of Kurdish origin by a state
official, the Court found a violation due to the lack of a thorough and effective investigation, evident in the fact
that the medical examination of the victim was performed by doctors who had no experience of dealing with
rape victims, but also in the fact that the purpose of the investigation led by the public prosecutor was to estab-
lish whether the applicant had lost her virginity, when the focus should really have been on whether the appli-
cant was a rape victim.

In MCv. Bulgaria (2004), the applicant, who was aged 14 at the time of the attack, complained that she had been
raped by two men. The Bulgarian Criminal Code required that a complaint could only be established if “the vic-
tim was coerced into having sexual intercourse by the use of force or threats” (para. 80). The case had been dis-
continued because there was no evidence of threat or force. The Court found that both Article 3 and 8 had been
breached. States were obligated “to protect the individual’s physical integrity and private life and to provide ef-
fective remedies in this respect”. The Court stated again that obligations under Article 3 did not apply only to
State officials and concluded “States have a positive obligation inherent in Articles 3 and 8 of the Convention to
enact criminal-law provisions effectively punishing rape and to apply them in practice through effective inves-
tigation and prosecution”. (para. 153)

European Court of Human Rights, M.C. v. Bulgaria (Application no. 39272/98), judgement of 4 December 2003 (fi-
nal 4 March 2004), paras. 153, 164-166, 181-185.

[On 31 July 1995, the applicant (M.C.), aged 14 (which was the age of consent for sexual intercourse in Bulgaria),
was invited by a 20-year old male acquaintance (A.) to go with two of his friends, P. and V.A. to a disco bar 17 km
away from her home. M.C. agreed on the condition that she was back home by 11 p.m. that night. The applicant
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had met P. previously in a disco bar and had danced with him once. A. was the older brother of a classmate of
hers. After going to the disco bar, A suggested that the group stop at a nearby reservoir to go swimming. Al-
though M.C. objected, they drove to the reservoir. Once there, M.C. remained in the car, while the others went
out. Shortly thereafter, P came back, sat in the front seat of the car next to M.C. and began kissing her. The ap-
plicant submitted later on to the investigating authorities that she had been scared and embarrassed and she
had not had the strength to resist violently or scream. Her efforts to push P. back were unsuccessful, as he was
far stronger. P. undressed her partially and forced her to have sexual intercourse with him. P later told the inves-
tigating authorities that the sex was consensual. Around 3:00 a.m. the same night, the group went to a near-
by town where V.A’s relatives had a house. While there, M.C. stayed close to A because he was the brother of a
classmate and she believed he would protect her. Instead, A forced M.C. to have sexual intercourse with him on
a bed. M.C. begged A to stop, but did not physically resist. A later told the investigating authorities the sex was
consensual. Later that morning, M.Cs mother found her at the house of V.A’s relatives. The applicant and her
mother went directly to the local hospital, where they were directed to see a forensic medical examiner. The ap-
plicant was examined at about 4 p.m. The examination found that her hymen had been freshly torn. The exam-
iners also noted grazing on the applicant’s neck, measuring 35 mm by 4 mm, and four small oval-shaped bruises.
Ten days later, the family decided to file a complaint. On 11 August 1995 the applicant made a written statement
about the events of 31 July and 1 August. On the same day P. and A. were arrested and made written statements.
They claimed that the applicant had had sexual intercourse with them of her own free will. The two men were
released. On 25 August 1995 a police officer drew up a report and forwarded the file to the competent prosecu-
tor. On 14 November 1995, the district prosecutor began criminal proceedings and referred the case to an inves-
tigator who did not take any action on the case until November 1996. The investigator completed his work on
the case on 18 December 1996. He drew up a report stating that there was no evidence that P. and A. had used
threats or violence, and proposed that the prosecutor close the case. Having found the initial investigation had
not been objective, thorough or complete, the district prosecutor ordered an additional one. The second inves-
tigator again proposed that the case should be closed. On 17 March 1997 the district prosecutor ordered the clo-
sure of the criminal investigation. He found, inter alia, that the use of force or threats had not been established
beyond reasonable doubt. In particular, no resistance on the applicant’s part or attempts to seek help from oth-
ers had been established. M.C. unsuccessfully lodged consecutive appeals with other authorities. The appeals
were dismissed in decisions of 13 May and 24 June 1997. The decision of 13 May 1997 stated: “It is true that, as can
be seen from the report of the forensic psychiatric experts, the young age of the applicant and her lack of expe-
rience in life meant that she was unable to assert a stable set of convictions, namely to demonstrate firmly her
unwillingness to engage in sexual contact. There can be no criminal act under [...] the Criminal Code, however,
unless the applicant was coerced into having sexual intercourse by means of physical force or threats. This pre-
supposes resistance, but there is no evidence of resistance in this particular case. P. and A. could be held crimi-
nally responsible only if they understood that they were having sexual intercourse without the applicant’s con-
sent and if they used force or made threats precisely with the aim of having sexual intercourse against the ap-
plicant’s will. There is insufficient evidence to establish that the applicant demonstrated unwillingness to have
sexual intercourse and that P. and A. used threats or force” The decision of 24 June 1997 reiterated those find-
ings. It also stated: “What is decisive in the present case is that it has not been established beyond reasonable
doubt that physical or psychological force was used against the applicant and that sexual intercourse took place
against her will and despite her resistance. There are no traces of physical force such as bruises, torn clothing,
etc. ... It is true that it is unusual for a girl who is under age and a virgin to have sexual intercourse twice within a
short space of time with two different people, but this fact alone is not sufficient to establish that a criminal act
took place, in the absence of other evidence and in view of the impossibility of collecting further evidence” The
Court rejected these arguments and found that Bulgaria had violated its positive obligations under both Articles
3 and 8 of the Convention, in part on the following grounds:]

153. [...] States have a positive obligation inherent in Articles 3 and 8 of the Convention to enact criminal-law
provisions effectively punishing rape and to apply them in practice through effective investigation and prose-
cution.

164. [...] the evolving understanding of the manner in which rape is experienced by the victim has shown that
victims of sexual abuse - in particular, girls below the age of majority — often provide no physical resistance be-
cause of a variety of psychological factors or because they fear violence on the part of the perpetrator.

165. Moreover, the development of law and practice in that area reflects the evolution of societies towards effec-
tive equality and respect for each individual’s sexual autonomy.

166. [...] [Alny rigid approach to the prosecution of sexual offences, such as requiring proof of physical resistance
in all circumstances, risks leaving certain types of rape unpunished and thus jeopardising the effective protec-
tion of the individual’s sexual autonomy. In accordance with contemporary standards and trends in that area,
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the member States’ positive obligations under Articles 3 and 8 of the Convention must be seen as requiring the
penalisation and effective prosecution of any non-consensual sexual act, including in the absence of physical
resistance by the victim.

181.[...] [W]hile in practice it may sometimes be difficult to prove lack of consent in the absence of “direct” proof
of rape, such as traces of violence or direct witnesses, the authorities must nevertheless explore all the facts and
decide on the basis of an assessment of all the surrounding circumstances. The investigation and its conclusions
must be centred on the issue of non-consent.

182. [...] [T]he failure of the authorities in the applicant’s case to investigate sufficiently the surrounding circum-
stances was the result of their putting undue emphasis on “direct” proof of rape. Their approach in the particular
case was restrictive, practically elevating “resistance” to the status of defining element of the offence.

183. The authorities may also be criticised for having attached little weight to the particular vulnerability of
young persons and the special psychological factors involved in cases concerning the rape of minors [...].

184. Furthermore, they handled the investigation with significant delays [...].

185.[...] [Tlhe investigation of the applicant’s case and, in particular, the approach taken by the investigator and
the prosecutors in the case fell short of the requirements inherent in the States’ positive obligations — viewed in
the light of the relevant modern standards in comparative and international law - to establish and apply effec-
tively a criminal-law system punishing all forms of rape and sexual abuse.

Respect for the applicant’s personal integrity

Throughout the entire investigation and judicial proceedings, respect has to be ensured for the applicant’s per-
sonal integrity. It has to be recognised that women victims, especially in cases of sexual violence, often perceive
criminal proceedings as an additional trauma. This is especially so, if the woman victim is forced into a direct con-
frontation with the aggressor, against her wish. (Y. v. Slovenia, 2015)

The standards developed through the case-law of the European Court of Human Rights in cases of violence
against women have now been integrated in the Council of Europe Convention on Preventing and Combating
Violence against Women and Domestic Violence (Istanbul Convention) and became legally binding. The Istan-
bul Convention includes numerous provisions aimed at facilitating access to justice for victims of gender-based
violence, in particular by requiring states parties to:

- provide adequate legal information (Article 19)

- encourage reporting (Article 27)

- provide victims with adequate civil remedies (Article 29), and compensation (Article 30)

- criminalise or otherwise sanction a broad range of forms of violence against women (Articles 33-40)

- ensure that investigations and judicial proceedings are carried out without undue delay (Article 49) and
that prosecutors can initiate and continue proceedings, even if the victim withdraws the complaint (Ar-
ticle 55)

- ensure that evidence relating to the sexual history and conduct of the victim is permitted only when rel-
evant and necessary (Article 54)

- ensure that mandatory alternative dispute resolution processes or sentencing, including mediation and
conciliation, are prohibited (Article 48)

- ensure the protection of victims at all stages of investigations and judicial proceedings (Article 56)
- provide victims with access to legal assistance and to free legal aid (Article 57).

Thus, the standards of the Istanbul Convention constitute a core element of ensuring equal access of women
to justice.

The principle and standards enunciated above apply and should apply as well in cases that do not concern vio-
lence against women and in particular in employment matters and family matters.
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MODULE IILI.
WHAT EVERY PRACTITIONER
SHOULD KNOW

Objectives: Module Il is intended to encourage prosecutors and judges to consider how they can maximise the
role they play in facilitating women'’s access to justice. This section also contains an overview of the legal issues
that are considered most pressing for women in the five Eastern Partnership countries. While not all prosecutors
or judges will encounter each of these topics in their work, it is important that legal professionals increase their
general awareness of the most pressing women’s rights issues in order to deliver justice more effectively. In ad-
dition to introducing the legal standards that apply to specific violations of women'’s rights, general information
and commonly-held misconceptions and stereotypes are also included in Module Ill as essential information
with which every legal practitioner should have a basic familiarity.

It should be noted that all of the topics discussed here are complex and require specific legal responses. As such,
each topic should be the subject of a dedicated training. The objective here, however, is to sensitise prosecutors
and judges to relevant legal standards and characteristics of these rights violations so that they will recognise
when a gender sensitive approach is required.

3.1 The roles and duties of judges and prosecutors
0 ensure access to justice for women

Judges and prosecutors have different roles but both have a great deal of influence over the extent to which the
rule of law is upheld in their particular jurisdiction. As State authorities, both professional groups can send pow-
erful messages to society that violations of women'’s will not be tolerated and will be treated no less seriously
under the law than any other human rights abuses. The acts of individual judges and prosecutors contribute to
the overall identity of the justice system- whether it is perceived as impartial, fair and just. Judges and prosecu-
tors also have important oversight authority and should provide leadership and expertise to other justice pro-
fessionals, including the police, parole and probation staff, and attorneys.

In order to ensure that women have equal access to justice, judges and prosecutors should adopt a gender-sen-
sitive approach to their work and ensure that they interpret the law in line with substantive notions of equality
and international human rights. Practitioners should be aware of such issues as the disparate impact of laws on
women; when it is legitimate to use differential treatment in law and policy in order to ensure an equitable out-
come, and how inequitable distribution of resources leads to unequal distribution of power.™®

Prosecutors and judges should take a pro-active approach to ensuring that barriers that women face in access-
ing justice are removed. For example, prosecutors dealing with cases of violence against women must build a
strong case against the perpetrator that does not hinge entirely on the testimony of the victim herself. The pros-
ecutor should actively pursue a range of other forms of evidence. Judges should consistently apply a gender
perspective in their work, and being pro-active can involve ensuring that subordinate staff members (of pros-
ecutor’s offices or courts) receive training in gender-sensitive approaches or taking part in reform processes to
develop gender-aware policies and guidance.

The justice system can play a crucial role in challenging patriarchal gender norms and upholding the value of
gender equality in society. Judges and prosecutors have a responsibility to uphold the fairness and integrity of
the justice system and to eliminate gender bias. Taking a gender sensitive approach to justice may at first glance
appear to conflict with judges’ duty of impartiality. In fact, impartiality does not require a gender blind approach.

139. Suprema Corta de Justicia de la Nacién [National Supreme Court of Mexico]. 2014. Judicial Decision-Making with a Gender Perspective:
A Protocol. English edition. Mexico City. p. 8
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Gender Sensitivity, Gender Blindness and Impartiality

Gender blindness refers to ignoring and/or failing to address the gender dimension in a particular process, as
opposed to gender sensitivity which is a process of taking the gender dimension into account.

For judges, the duty of impartiality is a central responsibility and an ethical obligation. The duty of impartiality
does not, however, mean that judges must be gender blind. On the contrary, gender - as it intersects with oth-
er identity characteristics — should be taken into account and any disadvantages attached to it, challenged. Im-
partiality is not about closing ones eyes, but about keeping the mind open.“What makes it possible for [judges]
to genuinely judge, to move beyond [their] private idiosyncrasies and preferences, is [their] capacity to achieve
an “enlargement of mind” ... by taking different perspectives into account.”+°

Furthermore, the right to equality before courts and tribunals and to fair trial requires impartiality in two con-
texts. First, “judges must not allow their judgement to be influenced by personal bias or prejudice, nor harbour
preconceptions about the particular case before them, nor act in ways that improperly promote the interests of
one of the parties to the detriment of the other. [and] Second, the tribunal must also appear to a reasonable ob-
server to be impartial"*

Stereotypes are a form of bias and close legal practitioners’ minds to the truth. As a justice of the Canadian Su-
preme Court stated:

Myths and stereotypes are a form of bias because they impair the individual judge’s ability to assess the facts in
a particular case in an open-minded fashion. In fact, judging based on myths and stereotypes is entirely incom-
patible with keeping an open mind, because myths and stereotypes are based on irrational predisposition and
generalization, rather than fact. They close one’s mind to both truth and reality..."

Stereotyping permeates the various stages of the legal process: the investigation, trial and judgement phases.
Accordingly, judges, magistrates and adjudicators are not the only actors in the justice system that apply, per-
petuate and reinforce stereotypes. Prosecutors, law enforcement officials and other actors can allow stereotypes
to influence investigations, trials and ultimately the judgement.”? Prosecutors and judges should identify, chal-
lenge and dismantle stereotypes that occur in the justice system. This means not only that judges and prosecu-
tors must not engage in discriminatory behaviour nor engage in gender stereotyping themselves, but they must
also adopt gender sensitive approaches to the application of law and counter the myths and stereotypes pres-
ent in laws or submitted by any of the parties.

[Elven the notoriously cautious courts are beginning to recognize that it is imperative that all jurists go beyond
myths and stereotypes in order to ensure that justice is done... Debunking [myths] is more than simply being
able to recognize myths and stereotypes. It is about exposing the ideological and cultural foundations of the
myths and stereotypes prevalent in each culture and eradicating these fictions from the reasoning of all those
who interpret our general culture, and, in particular, those in positions of power who contribute to their rein-
forcement’+

3.2 Violence against women

Violence against women refers to some of the most commonly-occurring human rights violations suffered by
women and girls around the world. Although the legal systems of the Eastern Partnership countries address vi-
olence against women in differing ways, experts agree that the problem is common for all the countries and it is
one of the areas in which women experience considerable difficulties in protecting their rights. For this reason,

140. Honourable Madame Justice Claire L'Heureux-Dubé. 2001.'Beyond the Myths: Equality, Impartiality, and Justice’ (2001) 10(1) Journal
of Social Distress and the Homeless. paras. 87, 91.

141. Human Rights Committee, General Comment No. 32, para. 21 on Article 14 of the ICCPR.

142. Honourable Madame Justice Claire L'Heureux-Dubé. 2001.'Beyond the Myths: Equality, Impartiality, and Justice’ (2001) 10(1) Journal
of Social Distress and the Homeless. paras. 89, 92 [citations omitted)].

143. CEDAW Committee. 2015. General Recommendation No. 33 on women'’s access to justice. paras. 26-27.

144. Honourable Madame Justice Claire L'Heureux-Dubé. 2001.'Beyond the Myths: Equality, Impartiality, and Justice’ (2001) 10(1) Journal
of Social Distress and the Homeless. paras. 87, 91.
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the present manual devotes considerable attention to exploring the dynamics of violence against women and
also the basic information that prosecutors and judges should know about the issue. More detailed guidance
about good practices that prosecutors and judges should adopt to address violence against women is includ-
ed in Module IV of the manual.

Review: You may have already encountered the phrases ‘violence against women’ and ‘gender-based violence'
While the terms are often used interchangeably, including in some international conventions, they are not, in
fact, synonymous.

Gender-based violence (GBV) is the more expansive terms and is usually used to mean “acts of physical, men-
tal or social abuse (including sexual violence) that is attempted or threatened, with some type of force (such as
violence, threats, coercion, manipulation, deception, cultural expectations, weapons or economic circumstanc-
es) and is directed against a person because of his or her gender roles and expectations in a society or cultures
While the most common forms of GBV are directed towards women and girls, men and boys can also be victims
of GBV. And not all forms of violence that are directed towards females are gender-based.

Violence against women (VAW) is a form of gender-based violence- arguably the most common form.* VAW
is defined as “a violation of human rights and a form of discrimination against women and shall mean all acts of
gender-based violence that result in, or are likely to result in, physical, sexual, psychological or economic harm
or suffering to women, including threats of such acts, coercion or arbitrary deprivation of liberty, whether oc-
curring in public or in private life"

This manual uses the term violence against women because it focuses on women'’s access to justice specifically.
However, good practices that apply to GBV more broadly are also applicable.

Several important developments in international law have contributed to our understanding of violence against
women. First, the most critical change was the shift from focusing only on direct State action (meaning, human
rights violations perpetrated in the public sphere) to a recognition of States’ obligation to take all necessary and
reasonable measures to prevent human rights violations perpetrated by private individuals, and to investigate
and punish such violations.™ Second, this standard of customary law, the due diligence standard, was applied
to private acts of violence against women.

Gender-based violence and violence against women were first defined in the Declaration on the Elimination
of Violence against Women (1993), and General Recommendation No. 12 (requiring State Parties to include
information about measures to combat violence against women in periodic reports, 1989) to CEDAW.

While not a legally binding document, the Declaration on the Elimination of Violence against Women contains
an important conceptualisation of this type of violence according to the context in which it is perpetrated: in the
family or private sphere; in the general community or public sphere; and by the state (in custodial settings, for
example).” The Declaration also characterises VAW not only as the violent acts themselves but as a deeply-root-
ed social problem - a “manifestation of historically unequal power relations between men and women, which
have led to domination over and discrimination against women by men and to the prevention of the full ad-
vancement of women.">° General Recommendation No. 19 later clarified that violence against women is a form
of discrimination and a breach of the CEDAW, even though the Convention does not mention violence explicit-
ly. General Recommendation No. 19 also draws a link between “traditional attitudes” that depict women as sub-
ordinate to men and violence against women. In particular such gender stereotypes contribute to some forms
of violence, such as violence occurring in the family.” In July 2017, the CEDAW Committee also issued General
Recommendation No. 35 on Violence against Women, updating the previous General Recommendation No. 19
on gender-based violence against women.

145. UN Women. Virtual Knowledge Centre to End Violence Against Women and Girls, available at: http://www.endvawnow.org/en/
articles/347-glossary-of-terms-from-programmeming-essentials-and-monitoring-and-evaluation-sections.html.

146. Note that the Istanbul Convention includes a definition of “gender-based violence against women’, under Article 3(d).

147. UN General Assembly. 1993. Declaration on the Elimination of Violence against Women. Article 1.

148. See Velasquez Rodriguez v. Honduras, Inter-American Court of Human Rights (1988) and ECtHR, Opuzv. Turkey, Application No. 33401/02,
judgment of 9 June 2009.

149. Article 2, Declaration on the Elimination of Violence against Women.

150. Declaration on the Elimination of Violence against Women.

151. CEDAW Committee. 1992. General Recommendation No. 19 on Violence against Women, paras. 11, 21, 23.
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Subsequent international human rights instruments have further articulated the obligations of the justice sys-
tem to address VAW. For instance, the Beijing Platform for Action (a non-binding strategic framework) calls on
national governments to:

Promote an active and visible policy of mainstreaming a gender perspective in all policies and programmes
related to violence against women; actively encourage, support and implement measures and programmes
aimed at increasing the knowledge and understanding of the causes, consequences and mechanisms of vio-
lence against women among those responsible for implementing these policies, such as law enforcement offi-
cers, police personnel and judicial, medical and social workers, ... and develop strategies to ensure that the rev-
ictimisation of women victims of violence does not occur because of gender-insensitive laws or judicial or en-
forcement practices.™

Expansive definitions of the forms that violence against women can take include domestic violence (physical,
psychological, sexual violence), stalking, femicide, human trafficking, sexual violence, sexual harassment, harm-
ful traditional practices, such as forced and child marriages, forced abortion and forced sterilization and so-
called “honour crimes”. UN conventions and Security Council resolutions address some forms of VAW explicit-
ly, such as trafficking in persons, rape and sexual violence. Other international legal instruments articulate the
need to protect women with particular vulnerabilities from violence, for example women with disabilities and
women in conflict and post-conflict settings.

The Istanbul Convention is the first legally-binding instrument in Europe to include a definition of VAW. The
definition reiterates principles from CEDAW and its supporting documents.

A Closer Look at the Istanbul Convention

Preventing violence, protecting victims, prosecuting perpetrators and the need for integrated polices at the na-
tional level, are the cornerstones of the Istanbul Convention. The measures required by the Convention are firm-
ly based on the premise that violence against women cannot be eradicated without investing in greater equali-
ty between women and men and that in turn, only real equality between women and men and a change in pow-
er dynamics and attitudes can truly prevent this serious violation of human rights.

The Convention contains a number of ground-breaking features, including:

+ Recognition of violence against women “as a violation of human rights and a form of discrimination against
women.” Under the Convention, VAW means “all acts of gender-based violence that result in, or are likely to
result in, physical, sexual, psychological or economic harm or suffering to women, including threats of such
acts, coercion or arbitrary deprivation of liberty, whether occurring in public or in private life” (Article 3(a)).

- The Convention requires parties to include a gender perspective in the implementation of its provisions.

«  The most comprehensive non-discrimination clause among CoE treaties (21 specifically protected
grounds and “any other status”).

- Criminalisation of a comprehensive list of acts or behaviours defined as forms of violence against wom-
en (including ‘new’ offences, such as forced marriage, sexual harassment and stalking, forced abortion
and forced sterilisation).

« Specific provisions on changing attitudes and eliminating stereotypes.

« Reference to the due diligence standard, requiring state authorities to prevent, investigate, punish and
provide reparation for acts of violence perpetrated by non-state actors.

+ Inclusion of a chapter on the obligations of state parties to ensure that investigations and judicial pro-
ceedings concerning the forms of violence covered by the Convention are “carried out without undue de-
lay while taking into consideration the rights of the victim during all stages of the criminal proceedings.”

« Requiring parties to ensure that all measures form part of a comprehensive and co-ordinated set of
policies that offer a holistic response to violence against women and domestic violence.

« Recognition of the role of non-governmental organisations (NGOs) and the need to allocate appropri-
ate resources for the adequate implementation of all measures provided for in the Convention, includ-
ing those carried out by civil society.

152. Beijing Platform for Action. Section D, para. 124(g).
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Note about the terms: victim and survivor

Increasingly, the term survivor is used to describe a woman who has been subjected to gender-based violence.
This term is preferred, especially in the context of support and other social services, because it more empow-
ering. However, in the legal context, the term victim is appropriate to refer to the injured party, whether or not
they have survived the violence, and, therefore, it is the term used most often in this publication.

The Istanbul Convention, CEDAW, recommendations from the CEDAW Committee and guidance issued by the
UN and at the European level set forth important standards for how the State, and in particular the criminal jus-
tice system, should address violence against women. Important principles that practitioners should be aware
of include:

- Humanrights based interventions. In order to provide effective support for victims, their rights, needs
and safety must be at the forefront of all interventions. For prosecutors and judges, this standard re-
quires a victim-centred approach, which may be a different approach from that used in other criminal
proceedings. Through the investigation and adjudication, the special interests of female victims, includ-
ing victims who serve as witnesses, should be given constant consideration. In order establish such an
approach, special measures may be required, especially measures that remove barriers to justice. Note
that Module IV of this manual is dedicated to practices that form the basis of a victim-centred approach.

- Holding perpetrators accountable. Some of the most insidious barriers to justice for victims of VAW are
feelings of shame and guilt that they are somehow responsible for the violence and societal pressure to
remain silent and tolerate abuse, without involving the formal legal system. Thus. one of the most im-
portant roles for the criminal justice system is to send a message to the wider community that violence
is not acceptable, regardless of where it takes place, and that perpetrators will be held accountable un-
der the law. Prosecutors and judges may face difficult situations in which the victim herself asks for leni-
ency for the perpetrator, but legal professionals must remember their duty to apply the law uniformly.
Furthermore, because perpetrators often attempt to manipulate or threaten victims once as case has en-
tered the legal system, it can be empowering for the victim when a judge or prosecutor makes clear to
the perpetrator that the State is managing the legal process and it is not in the victim's power to change
the outcome.

- Coordinated and multi-agency approach. Violence against women is a complex problem and address-
ing it requires careful cooperation across a range of agencies, both within the justice system and outside.
Information-sharing is especially critical in order to ensure the safety of the victim throughout legal pro-
ceedings. Taking a coordinated approach also means that individual agencies cannot shift responsibility
for failings in the system as a whole. For example, prosecutors have oversight over the police and in this
role can help to improve their capacity to carry out effective investigations. Additionally, coordination is
required to ensure that risk assessments are carried out effectively and thoroughly. Risk assessment re-
fers to a process in which possible risks of recidivism, escalation of violence and even lethal violence, are
identified and evaluated on a continual basis. Typically, police officers conduct initial risk assessments,
but prosecutors and judges also have responsibilities for managing risk. In order for risk assessments
to be carried out effectively, the assessment methodology must be unified across all responsible agen-
cies; the whole system must use a single “language” and a core set of criteria for assessing the risk that a
perpetrator will reoffend.

- Training of professionals. International law requires not only that States adopt laws and policies to ad-
dress violence against women but also they must ensure that the relevant legal professionals have the
capacity to enforce the law and uphold policy. Stand-alone trainings dedicated to specific topics of vi-
olence against women, which can be for mixed professionals, which can include social workers, health
care providers, parole officers, etc., or a specific group, are the most effective. However, all prosecutors
and judges should receive some basic training about this form of violence. Advanced and follow-on
trainings may also be necessary, for example to update professionals about changes in the law such as
the introduction of protective orders and the considerations to make when issuing them, or to talk about
situations that require a particular response, for example, the increasing use of online and cyber stalking
as a form of domestic violence.

In the domestic criminal justice context, violence against women is a latent crime, meaning that many forms of
such violence take place away from public scrutiny (in the family or between people in a relationship) and most

153. Istanbul Convention, Article 51.
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incidents are not ever reported to the authorities. A survey conducted by the European Union Agency for Funda-
mental Rights (FRA) (which included interviews with 42 ooo women) asked women who had experienced phys-
ical and sexual violence, by partners and non-partners, why they did not contact the police following the most
serious incident of violence, and some of the most prevalent answers included the following: | dealt with it my-
self; I thought it was not serious enough/never occurred to me; shame and embarrassment; | did not want any-
one to know/kept it private; fear of offender or of reprisals.™

Discussion point: Practitioners should consider the findings from the FRA survey about the factors that dis-
suade female victims of violence from contacting the police and discuss whether the same factors may impact
access to justice at other points along the justice chain and what other legal professionals, prosecutors and
judges, could do to mitigate these factors.

The following sub-sections focus on three forms of violence against women considered most acute in the five
Eastern Partnership countries: domestic violence, rape and sexual violence, and harmful practices.

3.2.1 Domestic violence

Review of legal standards

Domestic violence, sometimes referred to as intimate-partner violence or family violence in different jurisdictions,
is considered one of the most prevalent and “most insidious forms of violence against women.ss According to
the FRA survey, 31% of women in the European Union have experienced physical violence by either a partner or
a non-partner since the age of 15."° Defining domestic violence as physical violence perpetrated by a partner is,
in fact, a narrow understanding of what this form of violence entails. Domestic violence can affect women of all
ages, and can include “battering, rape, other forms of sexual assault, mental and other forms of violence, which
are perpetuated by traditional attitudes.s

The Istanbul Convention defines domestic violence as:

[Alll acts of physical, sexual, psychological or economic violence that occur within the family or domestic unit or
between former or current spouses or partners, whether or not the perpetrator shares or has shared the same
residence with the victim. (Article 3)

General considerations

Domestic violence (DV) is not only the most commonly-occurring crime that women experience, it is one that
many prosecutors and judges will encounter in their careers. Domestic violence cases can be very frustrating
for legal practitioners as they require a specific approach. Unlike other crimes, acts of domestic violence are of-
ten concealed by both the perpetrator and the victim, they take place in the private sphere, and they are usual-
ly on-going violations.

Domestic violence includes physical, sexual and psychological violence (controlling behaviours), and, often,
more than one type of violence at the same time. Often the act of domestic violence is understood through ste-
reotypical assumptions about what constitutes violence, whereby psychological or emotional violence is ex-
cluded. Hence judges and prosecutors often minimise these types of violence or are reluctant to issue protec-
tive orders when there is no physical violence present. Furthermore, although many national legal systems do
not recognise them as such, violence occurring between unmarried couples— dating violence, and between
former partners— stalking (including cyber stalking)— are also forms of domestic violence.

The crimes of domestic violence and sexual violence often intersect. According to the FRA survey, incidents of
sexual violence more often involve a partner, friend or an acquaintance than strangers. Furthermore, among
women who have experienced violence from a partner, repeat incidents are typical, including both repeated
forms of physical and sexual violence. For instance, over half of women who had been raped by a current

154. FRA, European Union Agency for Fundamental Rights. 2014. Violence against women: an EU-wide survey, Main Results. p. 64.
155. CEDAW Committee. 1992. General Recommendation 19 on Violence against Women. para. 23.
156. FRA- European Union Agency for Fundamental Rights, Violence against women: an EU-wide survey, Main Results, 2014, p. 39.
157. CEDAW Committee. 1992. General Recommendation 19 on Violence against Women. para. 23.
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partner (or whose partner had attempted rape or to force the woman into sexual activity), had experienced
more than one incident of sexual violence.”® This manual addresses domestic violence and sexual violence as
distinct topics (here, and in subsequent modules), but prosecutors and judges should be aware that domestic
violence cases may not be limited to physical violence and that sexual violence occurring in a relationship (even
in a marriage) should be treated no differently under the law from cases in which the perpetrator is a stranger.

Domestic violence involves people whose lives are intricately connected; the victim and perpetrator may share
a home and/or have children together. The victim and perpetrator know each other intimately, and some con-
tinue to live together during legal proceedings.

Domestic violence follows a distinct pattern in which there are phases of extreme violence followed by periods
in which the perpetrator is not violent and remorseful. This is known as the cycle of violence, in which there are
periods of escalation, contrition and then continued violence. It is important that legal practitioners are aware
of how the cycle of violence functions when they undertake risk assessments or evaluate a perpetrator’s histo-
ry of violent behaviour.

Of all forms of violence, domestic violence has the highest rate of repeat victimisation. According to the FRA
study, the forms of violence most likely to recur are being pushed or shoved; slapped, grabbed or pulled by
the hair; or beaten with a fist or a hard object. As many as 42% of the surveyed women reported that their for-
mer partners had beaten or kicked them six or more times. More than 20% of women reported that their cur-
rent partners had grabbed them by the hair, beaten them with a fist or pushed their heads against something
six or more times.™®

When cases of domestic violence enter the legal system, it is usually after an especially severe episode which is
rarely a first-time occurrence. A crime survey conducted in the United Kingdom found that on average a woman
experiences 35 incidents of domestic violence before her first call to the police.”® Prosecutors and judges should
keep this finding in mind and be especially careful not to downplay the seriousness of the incident, suggest that
the victim should exercise patience or that the victim and perpetrator should consider ways to ‘reconcile/ Once
a victim has decided to take steps to protect her rights through the legal system, she has most likely tired other
options and found that they have been ineffective. Additionally, the majority of victims seeking help are moti-
vated to end the violence but do not necessarily want their husbands or partners to be imprisoned.

The nature of DV cases requires prosecutors and judges to take an empathetic and understanding approach.
They must be prepared to support victims in order to secure convictions for perpetrators. Legal professionals
have an equally important role to play in conveying clear messages to society that domestic violence will not
be tolerated.

Understanding victims of domestic violence

Due to their experiences, victims of domestic violence may be in shock and are generally under stress. Some will
have experienced severe trauma. There are significant psychological consequences to victims of violence per-
petrated by a partner (physical, sexual or psychological violence), such as high levels of depression, anxiety, feel-
ings of vulnerability, loss of confidence and panic attacks.” Victims may well find it difficult to sleep and to con-
centrate. All of these emotional and psychological reactions can impact how a victim interacts with the justice
system and her ability to make decisions about her case.

There is no ‘typical’ victim, and each person has different coping mechanisms. Some victims are very emotion-
al (they may cry during interviews or in court) while others appear ambivalent or detached. Victims can seem
to be uncooperative, but others may be active and engaged in legal proceedings. No assumptions should be
based on how the victim behaves. Her apparent ambivalence should not be interpreted to mean that the inci-
dent did not take place or the case is not serious. Nor should a victim’s engagement in legal proceedings be tak-
en to mean she is ‘too eager’and is trying to gain something for herself.

In some jurisdictions, the police are mandated to make arrests if there is sufficient probable cause that domestic
violence has occurred. Even in countries without such provisions, cases of domestic violence may come to the
attention of law enforcement without the victim having taken any action herself (for example, if police respond
to an emergency call from a neighbour). In such cases, the victim may seem hostile towards the legal system

158. European Union Agency for Fundamental Rights (FRA). 2014. Violence against women: an EU-wide survey, Main Results. p. 43.

159. Ibid.

160. See Crown Prosecution Service.2011.“Domestic Violence: the facts, the issues, the future - Speech by the Director of Public Prosecutions,
Keir Starmer,”4 December 2011, available at: http://www.cps.gov.uk/news/articles/domestic_violence_-_the_facts_the_issues_the_future/.

161. FRA, European Union Agency for Fundamental Rights. 2014. Violence against women: an EU-wide survey, Main Results. p. 57.
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that is attempting to hold the perpetrator responsible for his actions. It is imperative that justice sector actors
do not become frustrated with the victim in this situation but that they explain the State’s obligation to uphold
the rule of law. It can be useful to clarify with the victim that her actions to assist and cooperate with the prose-
cution, such as testifying, are vitally important but that it is not her role to build a case against the perpetrator.

Keep in mind that a fair number domestic violence victims will have had previous negative experiences dealing
with the law enforcement and justice systems. For example, it is not an uncommon situation for a victim to have
reported incidents previously, but the police did not take action. Or a protective order could have been issued,
but the perpetrator was not prosecuted for violating the terms of the orders. Prosecutors and judges should not
be surprised if victims appear distrustful and sceptical of the legal system or have low expectations about the
assistance they will receive from the state. Itis the role of legal professionals to assure the victim that they State
will provide an effective remedy.

Victims should not be viewed as passive. Most are resilient and have found ways to keep themselves and their
children safe. Justice professionals must understand that when a victim stays with a perpetrator of violence, this
is a coping mechanism.

Victims face a very high risk of repeated violence when they attempt to end the relationship and this, as well
as other important factors (such as financial or other dependency on the perpetrator, pressure from family and
the community, feelings of shame, stigmatisation etc.) are powerful motivators for women to remain in abusive
relationships and not to report incidents of violence. In fact, victims tend to report violence when it is most se-
vere and they feel most in danger. Victims are also the most likely to cooperate in criminal prosecutions when
they feel that they are safe, their children and other family members are safe, and they are not at risk from fur-
ther abuse from the perpetrator.

Understanding perpetrators of domestic violence

Perpetrators of domestic violence can be manipulative both in and out of court (for example, by delaying court
dates, intimidating the victim/witness in court). In fact, this is the tactic they employ in order to manipulate the
victim. Perpetrators use violence to exercise power and control over the victim and thus violence will often in-
crease in severity and intensity once a case enters the legal system, in an effort to regain control.

When in court, the perpetrator may appear clam and reasonable. Neighbours who serve as witnesses often re-
port that perpetrators “seem nice” or calm. Legal professionals must rely on accepted criteria to assess risk, such
as evidence of prior abusive behaviour, evidence about the severity of the violence, abuse of drugs or alcohol,
etc. As noted above, it is also very important that practitioners make clear to perpetrators that the State exer-
cises control and makes decisions, and this may require removing the perpetrator from the court room if he ap-
pears to be intimidating the victim.

Dispelling myths about domestic violence

Gender stereotypes pertain to many aspects of women'’s lives, but some of the most harmful ones in the con-
text of women'’s access to justice concern domestic violence. It is a very common, yet mistaken, belief that do-
mestic violence is a private or family matter and should therefore be resolved within the family, without State
intervention.

Case-law example: The case of Opuz v. Turkey involving ineffective state action in responding to domestic vi-
olence illustrates how this belief can deny women the equal protection of the law."®> In order to avoid inter-
fering in a “private or family matter,” the authorities failed to take appropriate action against the applicant’s
husband, despite an established pattern of grave domestic violence.”® He subsequently killed the applicant’s
mother while she was helping the applicant escape the family home. The ECtHR found that the applicant had
demonstrated a prima facie case that domestic violence primarily affected women and that general and discrim-
inatory judicial passivity in Turkey created a climate that was conducive to domestic violence.” This finding was

162. ECtHR, Opuz v. Turkey, Application No. 33401/02, judgment of 9 June 2009, paras. 185-191.

163. Ibid., para. 96

164. Ibid., paras. 198-201.This approach has been followed in domestic violence cases especially against the Republic of Moldova in which
the domestic authorities took a similarly passive and discriminatory attitude towards women victims of domestic violence. See e.g.
Eremia v. the Republic of Moldova, Application No. 3564/11, judgement of 28 May 2013; and Mudric v. the Republic of Moldova, Application
No. 74839/10, judgment of 16 July 2013.
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upheld in the case of Durmaz v. Turkey that involved ineffective investigations into the death of a victim of do-
mestic violence."s

The misconception that domestic violence is a private family matter also involves assumptions about ‘normal
family relationships’and gender roles within families.

Case-law example: In an application, made to the CEDAW Committee Isatou Jallow v. Bulgaria, the Commit-
tee observed that “the authorities based their activities on a stereotyped notion that the husband was superi-
or and that his opinions should be taken seriously, disregarding the fact that domestic violence proportionally
affects women considerably more than men”. It determined that the stereotype of men as heads of households
and the related assumption of male superiority had influenced the decision of the State Party to investigate al-
legations of domestic violence made by Jallow’s partner, but not to investigate the allegations of violence that
Jallow made.

Such assumptions about gender roles within the family can have an influence on whether the legal system de-
termines that an act or acts constitutes domestic violence and the level of severity that is required for sanctions
or protective orders. This can result in rigid standards based on an overly narrow concept or stereotypical as-
sumptions about what constitutes domestic violence that in turn, can impact women'’s right to a fair trial.”®

Case-law example: In the case of V.K. v. Bulgaria, the Bulgarian courts found that there was no imminent threat
to the life or health of V.K. and her children because they had not been subjected to domestic violence in the
month prior to their application for protection. The CEDAW Committee determined that the refusal of the Bul-
garian courts to issue V.K. a permanent protection order against her violent partner was based on ‘stereotyped,
preconceived and thus discriminatory notions of what constitutes domestic violence’ It noted that gen-
der-based violence does not require a direct and immediate threat to the victim, is not limited to physical harm,
and includes “acts that inflict mental or sexual harm or suffering, threats of any such acts, coercion and other
deprivations of liberty."*

In cases when one parent is alleged to be a domestic violence perpetrator, gender stereotyping can also affect
the rights of women if issues of the care and custody of children are being determined in legal proceedings. The
issue of the impact of gender stereotypes in family law cases (such as child custody and visitation) is discussed
in detail in module 3.3.

The table below depicts the way in which a single stereotype may result in multiple inferences in cases of do-
mestic violence:™®®

Stereotype Men are/should be heads of households

(Group) Men hold ultimate power in interpersonal and family relations and women are subordinate in those
assumption same relations

Inferences Possible inferences include:

(about an - aman is justified in using violence to discipline his wife if she does not obey him

individual) - aman is justified in using violence or threats of violence to maintain power in marriage and

family relations
« the wishes and desires of a (violent) man should be prioritised over those of his wife and their
children, including in legal proceedings (e.g. child custody proceedings).

165. Durmaz v. Turkey, Application No. 3621/07, judgment of 13 November 2014, para. 65. See also Equal Access to justice in the case-law on
violence against women before the European Court of Human Rights” Council of Europe.

166. See V.K. v. Bulgaria (2011), Communication No. 20/2008, .. paras. 9.11-9.12

167. lbid., para. 9.12

168. Ibid., para. 9.11-9.12

169. Simone Cusack. 2014. Eliminating Judicial Stereotyping: Equal Access to Justice for Women in Gender-Based Violence Cases. Prepared for
the UN Office of the High Commissioner for Human Rights. p. 18.
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Discussion points:

« Consider the following statement: “If the violence is serious enough, the victim will testify in court”. Is
this statement true or false? Explain your answer.

« Consider the myths and stereotypes below and identify points in the sample justice chain where these
myths and stereotypes can impact women’s access to justice.

Myths and Stereotypes Facts

Violence between partners -« Violence between partners is a form of gender based violence. States have an obligation
is a private matter. to prevent violence, protect victims and punish perpetrators.

Even if violence takes place - Of all forms of violence, domestic violence has the highest rate of repeat victimisation. In
in a relationship, it is most the United Kingdom, for example, it is estimated that nearly half of victims are victimised
likely an isolated incident. twice or more and almost one in four has been victimised three or more times."”?
- When cases of domestic violence enter the legal system, it is usually after an especially
severe episode and it is rarely a first-time incident.

Men who are violent « This is not true. “Domestic violence is intentional conduct, and abusers are not out
cannot control their anger of control. Their violence is carefully targeted to certain people at certain times and
and frustration. places.'7s

If a man was a“real abuser,” - In court, perpetrators often appear very calm and reasonable.
he would be violent all of
the time.

170. European Union Agency for Fundamental Rights (FRA). 2014. Violence against women: an EU-wide survey. Results at a glance. Luxembourg.
p. 10.

171. World Health Organization. 2012. Understanding and addressing violence against women. p. 2, citing the WHO Multi-country study on
women’s health and domestic violence against women.

172. Ibid. p. 3.

173. Judicial College. 2013. Equal Treatment Bench Book. London. p. 11-17.

174. UNODC. 2011. Preventing and Responding to Domestic Violence. Trainer’s Manual For Law Enforcement and Justice Sectors in Viet Nam.
Hanoi. p. 49.

175. Ibid.
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Domestic violence is - Domestic violence is a form of gender-based violence and is never justified.
justified if the woman does

not obey the man, which is

her duty.

3.2.2 Sexual violence

Review of legal standards

Sexual violence is one the most common and most serious violations of human rights that women suffer. Itis de-
fined as any sexual act, attempt to obtain a sexual act, unwanted sexual comments or advances, or acts to traffic,
or acts otherwise directed, against a person’s sexuality.”® It is committed against person’s will— either the per-
son has not given consent, or the person was unable to give consent (due to age or disability, for example). Sex-
ual violence includes acts such as rape, sexual abuse of children, sexual abuse of people with disabilities, sex-
ual harassment, enforced prostitution and trafficking for the purposes of sexual exploitation, forced abortion.

The Istanbul Convention includes a definition of sexual violence, obliging States to criminalise the following
acts:

« engaging in non-consensual vaginal, anal or oral penetration of a sexual nature of the body of another
person with any bodily part or object;

« engaging in other non-consensual acts of a sexual nature with a person;
« causing another person to engage in non-consensual acts of a sexual nature with a third person. (Article 36)

In addition to this Convention, a number of other hard and soft law instruments set the standards for the pro-
tection of victims from sexual offences. These include: CEDAW and General Recommendation No. 19, UN Decla-
ration on Elimination of Violence against Women, Vienna Declaration and the Programme of Action (1993), Bei-
jing Declaration and Platform for Action. Standards are detailed in the jurisprudence of CEDAW Committee™
and the ECtHR.

States must ensure criminalisation of all acts of sexual violence, including those where no physical force and re-
sistance is applied. The Istanbul Convention and the jurisprudence of the ECtHR define lack of consent as the
central element of sexual offences,” while the CEDAW Committee jurisprudence gives an alternative of either
defining offences by lack of consent or coercion, widely defined, though in its last case it opted for the consent
based definitions.”

Further, there should be no legal gap with respect to protecting certain victims on account of procedural hur-
dles.®™ Regarding prosecution, the following standards are set in the relevant international documents and juris-
prudence: prosecution must be prompt; it must be comprehensive - attention should not be focused on the
question of force/resistance, but rather consent, which should be assessed in light of surrounding circumstanc-
es, and particular vulnerability of minors and women with disabilities should be taken into account; proceed-
ings must be fair and impartial without prejudice to certain victims of account of their behaviour and charac-
ter, and free from gender bias and gender stereotypes and no prejudice against victims on account of their be-
haviour or character.

The proceedings must be conducted in a respectful manner (which also applies to gynaecological examinations,
which must be kept to minimum), questioning of the victim (which should be kept to minimum, especially if the
victim is a minor) should not be intrusive, and questions about previous sexual experiences must not be asked.
A victim’s security and privacy must be protected.™®

176. Etienne G. Krug, Linda L. Dahlberg, James A. Mercy, Anthony B. Zwi and Rafael Lozano (eds). 2002. World report on violence and health.
Ch 6: Sexual violence. Geneva: WHO.

177. The CEDAW Committee has considered three cases on this subject: Karen Vertido v. The Philippines (2010), Communication No. 18/2008;
R.PB. v. The Philippines (2014), Communication No. 34/2011, and V.PP. v Bulgaria (2012), Communication No. 31/2011.

178. ECtHR, M.C. v. Bulgaria, Application No. 39272/98, judgment of 3 December 2003.

179. CEDAW Committee. R.PB. v. The Philippines (2014), Communication No. 34/2011,, para 9.

180. ECtHR, X and Y v. the Netherlands. Application No. 8978/90, judgment of 26 March 1985.

181. On victims rights see, e.g., Directive 2012/29/EU of the European Parliament and of the Council of 25 October 2012 establishing
minimum standards on the rights, support and protection of victims of crime, and replacing Council Framework Decision 2001/220/
JHA.
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General considerations

Sexual violence is a widespread phenomenon, both in peace and times of armed conflict. It is perpetrated by
family members (parents, siblings, and relatives), intimate partners, acquaintances, strangers, State and qua-
si-State actors. While there might be cultural particularities with regard to forms of sexual violence, it is a world-
wide problem rooted in gender inequality. Certain categories of women are particularly vulnerable, such as
young women, poor women, women with disabilities, minority women, and women in custodial settings. Al-
though the real dimensions of the problems are not known because statistics do not reflect the full picture due
to underreporting, a World Health Organisation study found that around 10-27% women and girls experience
sexual violence in their life times.” According to the European Union Agency for Fundamental Rights (FRA) sur-
vey, one in three women in the EU has been a victim of physical and sexual violence by a partner, a non-part-
ner or both.”

Sexual violence has serious consequences for the physical, mental and social well-being of victims/survivors,
who are often ostracised by their communities. Further, as a form of gender discrimination it has serious conse-
quences for all women and society in general. It is hence important to combat sexual violence, and one of the
ways is through the criminal justice system. Prosecution of sexual violence has many functions, including deter-
rence, justice for victims and affirming the principle of gender equality and women’s human rights.

Sexual violence is vastly under-reported,’ and some of the many reasons for underreporting include victims'
feelings of shame and fear in the context of stigmatisation, as well as their reluctance to be subjected to legal
processes that could themselves be intrusive, stressful or traumatic due to inadequate legislation, procedural is-
sues or as a result of widely-held stereotypes.

Understanding victims of sexual violence

Prosecutors and judges should be aware that victims react to sexual violence in ways that are specific to this
type of crime- violence against women. Legal practitioners should not assume that certain of the victim re-
sponses undermine their credibility.

As is the case with other forms of violence against women, victims of sexual violence may be in shock, expe-
riencing trauma and require other forms of support alongside legal assistance, such as psychological support.
Due to the prevalence of stereotypes about sexual violence (discussed in detail below) and stigmatisation of vic-
tims, many women never report sexual violence to the police. This is even more likely to be the case when the
perpetrator is a person familiar to the victim, such as an acquaintance, co-worker, boyfriend or husband. Those
who do report may not do so immediately, due to shame and fear. Note that the FRA study found that wom-
en who were victims of sexual violence perpetrated by a non-partner were the most likely to give the response
that they did not contact law enforcement because: “l thought it was my fault,” and victims of sexual violence in
general were more likely to say that not wanting anyone to know about the violation kept them from contact-
ing the police.”®s

Further, many victims do not resist violently and/or call for help because they are afraid or ashamed.”® Many re-
act with disassociation. The so-called frozen fright syndrome is particularly prevalent among young victims. The
passive response is also common when perpetrators are known to the victims. Moreover, many victims will not
show obvious signs of trauma after the event; emotional numbness is one of the characteristics of post-traumat-
ic stress disorder (PTSD) from which many victims suffer.”®” Further, they may continue seeing the perpetrator,
particularly if he is a member of family or the person with whom they have children.

Legal practitioners should also understand the serous risk of secondary victimisation in the course of the pro-
ceedings, in particular when testifying, when the victim is required to confront the perpetrator, answer ques-
tions repeatedly about incidents of rape, and various questions about her private and sexual life. Hence crim-
inal justice agents should take steps to minimise overly intrusive questioning. At the same time, for some vic-
tims providing detailed testimony and confronting the alleged perpetrator in court can be empowering acts.

182. Claudia Garcia-Moreno, Henrika Jansen, Mary Ellsberg, Lori Heise and Charlotte Watts (eds.). 2005. WHO Multi-Country Study on Women'’s
Health and Domestic Violence against Women-Initial Results on Prevalence, Health Outcomes and Women'’s Responses. Geneva: WHO.

183. European Union Agency for Fundamental Rights (FRA). 2014. Violence against women: an EU-wide survey. Results at a glance. Luxembourg.
p. 27.

184. Denise Lievore. 2003. Non-Reporting and Hidden Recording of Sexual Assault: An International Literature Review. Canberra: Commonwealth
Office on the Status of Women.

185. European Union Agency for Fundamental Rights (FRA). 2014. Violence against women: an EU-wide survey, Main Results. p. 64.

186. Sue Lees. 2002. Carnal Knowledge: Rape on Trial. Women'’s Press, Limited, Temkin and Krahe.

187. Edna B. Foa and Barbara O. Rothbaum. 1998. Treating the Trauma of Rape: Cognitive-Behavioral Therapy for PTSD. New York: Guilford
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Following a victim-centred approach, prosecutors in particular should consult with victims to determine the
most appropriate approach to testifying. Justice actors should generally ensure that confidentiality is protected
and this may require protection of the victim'’s identity, from the press but also in court records.

Understanding perpetrators of sexual violence

In cases of sexual violence, the perpetrator is usually someone known to the victim and the victim’s trust or de-
pendency is often exploited by the perpetrator.’® From research, we know that perpetrators are not atypical
men, violent and/or psychologically disturbed.” It is not individual pathology, but misogyny, and the failure of
the legal system to challenge it, that is most often the cause of offence.” It is hence extremely important that
the social environment is challenged by securing accountably for the crime of rape. It is thus wrong to mitigate
the sentence on account of professional respectability of the perpetrator, his family status etc. or to consider the
so-called ‘contribution of the victim’

Dispelling myths about sexual violence

Stereotyping in varied forms can affect women'’s right to a fair trial in cases of sexual violence. The CEDAW Com-
mittee urges State Parties to “[e]nsure that all criminal proceedings involving rape and other sexual offences are
conducted in an impartial and fair manner and free from prejudices or stereotypical notions regarding the vic-
tim’s gender, age and disability”*"

Three stereotypical assumptions about women'’s sexual behaviour are widespread: women want to be sexually
possessed, women lie about being raped, and women are responsible for being raped.™?

The first assumption is seen in the force-based definition of rape or in prosecutorial and judicial practices where-
by cases in which there is no direct force/resistance are dismissed. However, even consent based definitions are
often interpreted in practice in a way that equalises consent with submission, which is particularly the case with
intimate partner rape.

The second assumption is seen in the collection and assessment of evidence, particularly questioning of the
victim. Historically, corroboration of victim testimony was required and victims who reported late were consid-
ered suspect. While this is no longer a legal requirement in most CoE countries, prosecutors are often unwilling
to charge perpetrators in situations where there is no corroborating evidence, and judges are often reluctant
to convict in such cases. Victims are treated with suspicion, questioned about all aspects of their private lives to
test their credibility and character. They are assessed against the myth of the ‘real’ victim as a chaste woman who
takes all precautions to avoid rape, and when it happens is visibly disturbed and calls for help.’* Certain cate-
gories of women who defy norms of proper womanhood are particularly suspect, such as sexually active wom-
en, single mothers, sex workers, those who drink alcohol or use drugs. Hence, prosecution is often abandoned
in such cases.

The third assumption is also visible in the phase of assessment of evidence where victims are questioned about
different aspects of their private lives, as well as in the sentencing phase, where a victim's ‘contribution’is exam-
ined, as a circumstance that can mitigate the sentence. The following circumstances are often taken as relevant:
where the victim was at the time of offence (did she take risks, such as hitchhiking or walking in a dark street,
was she having fun?), how she behaved (particularly whether she ‘flirted’ or drank), what she wore (particular-
ly whether she wore ‘provocative’ clothes), how she behaved afterwards (particularly if she was sexually active).
Due to this focus on the victim, victims often feel that they have been charged with a crime. Many describe crim-
inal proceedings as a second rape.”*

The three assumptions reflect and perpetuate the ‘real rape’ mythology, according to which ‘real rape’is a violent
attack by a stranger on an unsuspecting victim who resist to her utmost.’*

188. Sue Lees. 2002. Carnal Knowledge: Rape on Trial. Women'’s Press, Limited, Temkin and Krahe.

189. Ibid.

190. Ibid.

191. R.P.B.v. The Philippines (2014), Communication No. 34/2011, , paras. 9(b)(iii) and 9(b)(iv).

192. Ivanna Radaci¢.2014. Seksualno nasilje: mitovi, stereotipi i pravni sustav. Zagreb: TimPress.

193. Jennifer Temkin. and Barbara Krahé. 2008. Sexual Assault and the Justice Gap: A Question of Attitude. Oxford: Hart Publishing.
194. Susan Estrich. 1987. Real Rape. Cambridge: Harvard University Press.

195. Jennifer Temkin, J. and Barbara Krahé. 2008. Sexual Assault and the Justice Gap: A Question of Attitude. Oxford: Hart Publishing.
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The myth of the ‘ideal rape victim’ means that offenders are not held legally accountable

The woman who comes to the attention of the authorities has her victimization measured against the current
rape mythologies, i.e., who she should be in order to be recognized as having been, in the eyes of the law, raped;
who her attacker must be in order to be recognized, in the eyes of the law, as a potential rapist; and how injured
she must be in order to be believed.

If her victimisation does not fit the myths, it is unlikely that an arrest will be made or a conviction obtained.”*

The fact that gender stereotypes are entrenched in the area of rape laws and practices, leads to the inferences
below, which may impact individual cases.’”

Stereotypes Women should be chaste Women should dress and behave
modestly

Inferences Possible inferences include: Possible inferences include:
(about an + an unchaste woman has a propensity to + an immodest woman ‘provoked’
individual) consent to sex and must have consented sexual assault and must accept

« awoman who has had prior sexual relations blame

is a less credible witness - animmodest woman is a less
- an unchaste woman ‘deserved’ raped and credible witness

is not ‘worthy’ of criminal justice system
intervention

- violence is justified to curtail sexual
promiscuity or regain sexual control

Widespread myths and stereotypes concerning sexual violence are explored in more detail in the table below.

Myths and Stereotypes Facts

It can be assumed that - The belief that women have the burden of actively showing non-consent rather than
women are always sexually that men have the responsibility to ascertain consent denies women'’s sexual autonomy
available. and implies that they are in a state of constant consent to sexual activity."*®

196. R.v.Seaboyer, [1991] 2 S.C.R. (LHeureux-Dubé & Gonthier JJ, dissenting in part) (Canada, Supreme Court), 577, 650.

197. Simone Cusack. 2014. Eliminating Judicial Stereotyping: Equal Access to Justice for Women in Gender-Based Violence Cases, Research
Report, Prepared for the UN Office of the High Commissioner for Human Rights. p. 19.

198. Canada, Supreme Court. R. v. Ewanchuk. 1999. 1 S.C.R. 330. L'Heureux-Dubé J, concurring. para. 95
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Women provoke or invite  « The only indication of a woman'’s willingness to have sex should be her clear and free

sexual attacks through consent. Nothing that women do can be taken as provocation to rape.

their behaviour: by being  « In the UK, juries can be told that if a man flashed his wallet in a public area and then had
out late, being in isolated it stolen, no one would say that the person who stole the wallet was not really a thief."®
places or by dressing in a Neither would it be acceptable to say that the man/victim was “asking for it” because he
particular manner. was showing his wallet.

Raped women have not - Sexual violence is an infringement of dignity, autonomy, and physical and mental
been victimised - they integrity.

have been dishonoured or

shamed and are guilty.

Men cannot control their ~ « Rape is about power and domination. Delinking the sexual component from rape allows
sexual urges and therefore it to be seen as the violent act of domination that it is.

cannot be held responsible

for committing sexual

violence

Most rapes are committed « In 90% of cases rapists are known to the victim: a partner or former partner, friend,
by strangers. colleague, acquaintance or professional (e.g. a doctor, therapist).>*

199. Judicial College. 2013. Equal Treatment Bench Book. London. p. 222.

200. See e.g. Victoria Law Reform Commission Sexual Violence Discussion Paper. 2001. p. 156 cited in International Commission of Jurists.
2015. Sexual Violence Against Women: Eradicating Harmful Gender Stereotypes and Assumptions in Law and Practice. p.11.

201. For data and further discussion see International Commission of Jurists. 2015. Sexual Violence Against Women: Eradicating Harmful
Gender Stereotypes and Assumptions in Law and Practice. p. 3.

202. Judicial College. 2013. Equal Treatment Bench Book. London. p. 222.

203. Ibid.

204. Ibid.

205. Ibid.
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3.2.3 Harmful practices

Harmful practices (sometimes referred to as harmful traditional practices) are specific forms of violence that are
most often directed toward women and girls and are rationalised as having cultural or religious roots or stem-
ming from morality. The UN Special Rapporteur on Violence against Women has noted:

Certain customary practices and some aspects of tradition are often the cause of violence against women. [...]
Blind adherence to these practices and State inaction with regard to these customs and traditions have made
possible large-scale violence against women. States are enacting new laws and regulations with regard to the
development of a modern economy and modern technology and to developing practices which suit a modern
democracy, yet it seems that in the area of women's rights change is slow to be accepted.>

Harmful practices include a range of human rights violations that can be perpetrated against females through-
out their life cycles, as illustrated in the table below.>” Note that the table does not present an exhaustive list,
but it focuses on specific harmful practices that are more common in the European and Caucasus regions. Sev-
eral specific harmful practices— prenatal sex selection**® and early and forced marriage— have been identified
by some of the beneficiary countries under this project as especially problematic.

Phase of the Life Cycle Type of Harmful Practice
Prenatal Prenatal sex selection and abortion of female foetuses (linked to a preference for sons)
Infancy Female infanticide

Childhood and Adolescence Early and forced marriage; crimes committed in the name of ‘honour’
Adulthood Crimes committed in the name of ‘honour’’honour’; forced marriage

Old Age Maltreatment of widows; elder abuse

Review of legal standards

CEDAW and the Convention on the Rights of the Child (CRC) require State parties to address harmful practices.
The former convention calls on States to “modify the social and cultural patterns of conduct of men and wom-
en, with a view to achieving the elimination of prejudices and customary and all other practices which are based
on the idea of the inferiority or the superiority of either of the sexes or on stereotyped roles for men and wom-

en,’ (Article 5) while the latter requires the abolition of “traditional practices prejudicial to the health of children!
(Article 24(3)).

The CEDAW Committee and the Committee on the Rights of the Child have defined harmful practices as per-
sistent practices or forms of behaviour that are “grounded in discrimination” on the basis of sex, gender and age
in additional to “multiple and/or intersecting forms of discrimination” and that often involve violence and cause
physical and/or psychological harm or suffering.>* The criteria for determining if a practice is harmful within the
scope of CEDAW and the CRC are as follows:

« The practice is a denial of the dignity and/or integrity of the individual and a violation of the human
rights and fundamental freedoms of the two conventions;

« The practice constitutes discrimination against women or children and is harmful (meaning, it results in
negative consequences that include physical, psychological, economic and social harm and/or violence
and limitations on the victim’s capacity to participate fully in society or develop and reach their full po-
tential;

206. Commission on Human Rights. 1994. Preliminary report submitted by the Special Rapporteur on violence against women, its causes
and consequences, Ms. Radhika Coomaraswamy. para. 67.

207. Chart developed from United Nations Office of the High Commissioner for Human Rights (OHCHR) Fact Sheet: Harmful Traditional
Practices Affecting the Health of Women and Children Population Fund. Accessible from http://www.ohchr.org/Documents/Publications/
FactSheet23en.pdf;

208. PACE. 2011. Resolution 1829 (2011) on Prenatal sex selection, accessible at: http://assembly.coe.int/nw/xml/XRef/Xref-XML2HTML-en.
asp?fileid=18020&lang=en.

209. CEDAW Committee and Committee on the Rights of the Child. 2014. Joint General Recommendation No. 31 on Harmful Practices,
CEDAW/C/GC/31-CRC/C/GC/18. para. 15.
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« The practice is “traditional, re-emerging or emerging” and is prescribed and/or kept in place by social
norms that perpetuate male dominance and inequality of women and children, on the basis of sex, gen-
der, age and other intersecting factors;

« The practice is imposed on women and children by family members, community members or society at
large, regardless of whether the victim provides, or is able to provide, full, free and informed consent.>°

Joint General Recommendation No. 31 on harmful practices calls on States to ensure that “women and children
subjected to harmful practices have equal access to justice, including by addressing legal and practical barri-
ers to initiating legal proceedings, such as the limitation period, and that the perpetrators and those who aid or
condone such practices are held accountable”?" To this end, it is recommended that States, inter alia, draft legis-
lation on harmful practices, implement protective mechanisms for victims and provide victims with legal reme-
dies and reparations. Capacity development for a broad range of professionals is also envisioned. Law enforce-
ment personnel, including the judiciary, should receive training on the implementation of “new or existing leg-
islation criminalising harmful practices to ensure that they are aware of the rights of women and children and
are sensitive to the vulnerable status of victims">?

For State parties, the Istanbul Convention requires that the necessary legislative and other measures be taken to
“promote changes in the social and cultural patterns of behaviour of women and men with a view to eradicat-
ing prejudices, customs, traditions and all other practices which are based on the idea of the inferiority of wom-
en or on stereotyped roles for women and men” (Article 12). The Convention explicitly prohibits several harmful
practices as forms of violence against women and girls: forced marriage, female genital mutilation, and crimes
committed in the name of ‘honour’ (Articles 37, 38, 42).

Note that the Istanbul Convention uses the term “forced marriage” to describe intentional conduct of forcing
an adult or a child to enter into a marriage (Article 37). The CoE Committee of Ministers (CM) recommends that
all member states “prohibit forced marriages, concluded without the consent of the persons concerned,” with-
out distinguishing between child or adult spouses.*

Other international legal instruments and standards draw particular attention to the issues of child marriage,
sometimes referred to as early marriage.>* Child marriage violates a multitude of rights including girls’ rights
to education and health s well as sexual and reproductive rights. The CEDAW Committee has emphasised that
States must establish “independent, safe, effective, accessible and child-sensitive complaint and reporting
mechanisms which are accessible to girls, and which have the girls’best interests as a primary consideration”s It
highlighted that special consideration is to be given to girls because they face specific barriers in accessing jus-
tice due to their limited social and legal capacity to make significant decisions about their lives.»®

General considerations

Legal proceedings concerning harmful practices can be especially problematic because they often involve mi-
nor girls (especially in cases of forced marriage), and the most common perpetrators are family or communi-
ty members. The investigation process, in particular, can be complicated, and must be approached differently
from other criminal investigations. For example, as noted about so-called honour-based crimes, but relevant to
all harmful practices, “rather than being viewed as criminal acts against women, [these crimes] ... are often sanc-
tioned by the community. [...] In addition, prosecution of cases may be impeded by unwillingness on the part
of individuals with knowledge of the case to provide corroborating evidence.”*” Judges and prosecutors must
be acutely aware of the potential negative impact on victims, such as threats and retaliation, if they are seen to
have transgressed a traditional or cultural practice in the community.

210. Ibid. para. 16.

211. Ibid. para. 55(0).

212. Ibid. para. 71.

213. Committee of Ministers. 2002. Recommendation CM/Rec(2002)5, para. 84.

214. See, e.g., ESCR Committee, Concluding Observations: SriLanka, UN Doc. E/C.12/LKA/CO/2-4 (2010), para. 15; ESCR Committee, Concluding
Observations: Chad, UN Doc. E/C.12/TCD/CO/3 (2009), para. 19; ESCR Committee, Concluding Observations: Colombia, UN Doc. E/C.12/
COL/CO/5(2010), para. 18; ESCR Committee, Concluding Observations: India: UN Doc. E/C.12/IND/CO/5 (2008), paras. 13, 33; Juan Méndez,
Report of the UN Special Rapporteur on torture and other cruel, inhuman and degrading treatment, UN Doc. A/HRC/31/57 (2016), para.
58; article 21(2) of the African Charter on the Rights and Welfare of the Child requires states to prohibit child marriage. Protocol to the
African Charter on Human and Peoples’ Rights on the Rights of Women in Africa, 2nd Ordinary Sess., Assembly of the Union, adopted 11
July 2003, CAB/LEG/66-6 (entered into force 25 November 2005).

215. CEDAW Committee. 2015. General Recommendation No. 33 on Women'’s access to justice, UN Doc. CEDAW/C/GC/33. para. 25(b).

216. Ibid., para. 24.

217. CEDAW Committee. General Recommendation No. 31 on Harmful practices, CEDAW/C/GC/31-CRC/C/GC/18, para 30.
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Prosecutors and judges must take special care to balance the rights of the victim with the best interest of the
child, which may at times conflict. For example, if a girl aged 13 is forced into marriage by her mother and father,
what form will access to justice take if her parents are prosecuted and potentially imprisoned?

Legal practitioners should apply the law impartially, keeping in mind and addressing the specific potential risks
to victims. Harmful practices should be treated under the law with the same degree of seriousness as other
crimes or infractions. National law and policy should make clear that “where there are conflicts between custom-
ary and/or religious law and the formal justice system, the matter should be resolved with respect for the hu-
man rights of the survivor and in accordance with gender equality standards; and the processing of a case un-
der customary and/or religious law does not preclude it from being brought before the formal justice system”>®

Legal practitioners must also take care to not rely on stereotypes about the practices of minority community
members to justify inaction. Certain harmful practices are seen as “cultural” or specific to certain communities or
groups. This can be problematic as these practices could be seen as part of their culture and therefore to be ac-
cepted or at the very least, tolerated. Alternatively, such violence may be relied upon to criticise certain immi-
grant and minority communities.>

Dispelling myths about harmful practices

Various gender stereotypes dominate the area of harmful practices. Sexual stereotypes that women should be
chaste, that their sexuality needs to be controlled and that virginity is a prerequisite to marriage, underlie harm-
ful practices such as early, child and forced marriages. The practice of forced marriage is often justified by ste-
reotyped views that women need to be protected to ensure their financial and physical security, and are inca-
pable of making decisions for themselves. Early and child marriages have also been defended on the grounds
of the stereotyped notion that girls mature faster and are therefore more likely to handle family life at an earli-
er age than boys.>°

Discussion points:
«  What are the gender stereotypes that relate to harmful practices?

« Asajudge or prosecutor, what particular considerations might inform your response to cases of harmful
practices?

«  Whose rights are you seeking to protect and what are these rights?

«  What are your duties in applying the law in circumstances when the victim’s rights may conflict with the
wishes of her parents and community?

«  What steps can you take to protect the rights of the victim where the wishes of the family and commu-
nity contravene her rights?

«  What role can community leaders and other social actors play in supporting justice actors in addressing
harmful cultural practices? How can these various actors work together?

«  What types of redress may provide an effective remedy to victims of harmful practices, and their commu-
nities at large. Consider how these remedies may have a preventative or awareness raising function.

218. UN Women. 2012. Handbook for Legislation on Violence against Women, p. 13.

219. International Commission of Jurists. 2016. Women's Access to Justice for Gender-Based Violence, Practitioner’s Guide No. 12. p. 156.

220. For example, in a case challenging Zimbabwe's Marriage Act, the Constitutional Court recognised and debunked the stereotypical
notions on which the law permitted distinct ages of marriage for men and women, namely that a girl matures earlier than a boy. The
Court held that any law, custom or practice which authorises child marriage is unconstitutional. Mudzuru v. Minister of Justice, Const.
Application No. 79/14, Judgment No. CCZ 12/2015 (2016) (Zimbabwe, Constitutional Court), 51. For more discussion on this case and
harmful practices generally, see the OHCHR's forthcoming research paper on Judicial Gender Stereotyping and Sexual and Reproductive
Health and Rights.
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3.3 Family law

Family law is an area of law that is particularly important to women. Consider, for example, the results of a house-
hold survey conducted in Jordan about the demand for legal aid services. Of all of the respondents who iden-
tified family law as the area of their main concern, 94% were women.?*' In fact, as compared to administrative,
civil and criminal law, the area of family law showed the most divergence in terms of how males and females re-
sponded. This finding suggests that women still bear the main responsibilities for unpaid domestic work and
childcare, and so their legal interests tend to reflect this role.

Family law may overlap with harmful practices, in the case of forced marriage for example, but it is generally dis-
tinct from violence against women and concerns civil, rather than criminal, matters. National laws of the ben-
eficiary countries to this project do not directly discriminate against women within the family. However, there
are examples when women do not have the full protection of the law in cases concerning marriage and divorce,
child custody, alimony/maintenance or the division of property.

Specifically, domestic violence underpins many divorce cases and yet often remains hidden in civil proceedings.
Or, even if the fact of domestic violence is known, the court may not apply a gender-sensitive approach that
takes into consideration issues of coercion, harassment or manipulation that are characteristic of domestic vi-
olence situations. Studies of the interactions between family court advisors and parents during mediation ses-
sions in the United Kingdom, for example, indicate that when women raised the issue of domestic violence, it
would generally “disappear by being ignored, reframed or rejected by family court advisers.”>

Review of legal standards

In several of its provisions, CEDAW recalls that discrimination in the family remains an impediment to full equal-
ity between women and men. The Convention recognises the common responsibility of men and women in the
upbringing of children and also that the interest of the children is a fundamental consideration (Article 5). CE-
DAW also requires States to take measures to eliminate discrimination against women in “all matters relating to
marriage and family relations” (Article 16).

General recommendation No. 21 of the CEDAW Committee on equality in marriage and family relations elabo-
rates on the previsions of the Convention and clarifies some important principles, such as: women'’s entitlement
to decide on the number and spacing of children, which shall not be limited by practices such as forced sterilisa-
tion or forced abortions; the need to ensure that women are not discriminated against in divorce proceedings,
concerning the division of property, for example; and recalling States’ obligation to ensure that women are free
from gender-based violence in both public and family life.

The Best Interests of the Child

As part of a larger victim-centred approach, the Istanbul Convention makes an important link between domes-
tic violence and family issues, in the context of child custody, visitation rights and safety. State parties are re-
quired to take “necessary legislative or other measures to ensure that, in the determination of custody and visi-
tation rights of children, incidents of violence covered by the scope of [the] Convention are taken into account”
and “ensure that the exercise of any visitation or custody rights does not jeopardise the rights and safety of the
victim or children” (Article 31).

In the context of sanctions for perpetrators of domestic violence, the Istanbul Convention recommends that
States withdraw parental rights “if the best interests of the child, which may include the safety of the victim, can-
not be guaranteed in any other way”. (Article 45(2)).

Domestic violence and the vulnerable position of an abused partner should be taken into account when decid-
ing which parent should have care and custody of a child.* Such determinations must be informed by an as-
sessment of individual parental capabilities and behaviour as well as the benefits and risks of placing a child in
the care and custody of either or both parents.

221. Jordan'’s Justice Center for Legal Aid and the Department of Statistics of the Ministry of Planning and International Cooperation. 2011.
Statistical Survey on the Volume of Demand of Legal Aid Services.

222. Council of Europe Gender Equality Commission. 2013. Feasibility Study: Equal Access to Justice for Women. p. 17.

223. CEDAW Committee. 2010. Concluding Observations: Czech Republic, UN Doc. CEDAW/C/CZE/CO/5 (2010), para. 23; CEDAW Committee,.
2009. Concluding Observations: Germany, UN Doc. CEDAW/C/DEU/CO/6. para. 42.
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General considerations

Focusing on the issue of how the legal system should address the issue of domestic violence in the context of
family law cases, practitioners should be aware that a significant number of contentious divorce cases actually
have a history of domestic violence, although this fact may not necessarily be known by the parties’attorneys or
even the court. When they are not aware of a history of violence, or of the dynamics of domestic violence, it is
also not uncommon for legal professionals (especially judges) to encourage the divorcing couple to reconcile or
‘work out their differences’ - often in order to ‘keep the family together. This practice can inadvertently increase
the danger to the victim and/or her children of repeated or escalated violence.

Discouraging divorce cases from going forward also undermines the victim’s decision-making process. As not-
ed in module 3.2.1, divorce is the primary remedy that women seek to escape abusive relationships, usually af-
ter many years of experiencing abuse. Note that the FRA study included women who had experienced physical
and/or sexual violence by a partner and were able to overcome the violence. Of these women, 30% identified
“divorce, separation or moving away” as the primary factor that helped them to leave a violent relationship as
compared to two percent who identified “charges brought against the perpetrator/conviction in court”>*

There are several specific intervention points that practitioners should consider when family law and domestic
violence intersect.

+ Coordination in criminal and civil matters when domestic violence is concerned is critical. It is very im-
portant that legal professionals working on criminal cases, particularly prosecutors and judges, do not
assume that information about the proceedings will have been made available in any civil actions. For
example, the judge in a divorce hearing may not have received any information about the former hus-
band violating a protective order.

- Ifthereis a history of abuse, it is not appropriate in cases concerning family disputes to encourage recon-
ciliation or assign the case to mediation or alternative forms of dispute resolution. The specific issue of al-
ternative dispute resolution is described in more detail in module 4.7 of this manual. Legal practitioners
should be aware that mediation is premised on a notion that the parties to the dispute have equal bar-
gaining power and can negotiate to resolve issues.

« When domestic violence is concerned, there is an unequal balance of power between the parties, and
this means that courts should exercise caution and review agreements concerning, children, alimony, fi-
nances or property before they are approved.

« Special care must be taken in determinations of child custody and visitation, and practitioners who deal
with cases concerning these issues should receive specialised training in the dynamics of domestic vio-
lence, how to assess parental fitness, how to determine child safety and make assessments that are in the
best interest of the child.

+ Practitioners should be aware that perpetrators of domestic violence often manipulate child custody
and visitation arrangements in order to exercise power and control over the victim and to harass them.
Therefore, it is appropriate for courts to order perpetrators to demonstrate that they are no longer abu-
sive and do not represent a threat to the victim or the children (for example, by completing a programme
for violent offenders), before awarding visitation rights.

Case-law example: Gonzdlez Carrefio v. Spain, a communication submitted to the CEDAW Committee provides
instruction on how courts should consider information about domestic violence in decisions on child custo-
dy. The author of the communication had been subjected to physical and psychological violence by her hus-
band, eventually initiating a separation from him. The Spanish court granted custody of the couple’s child to
the mother (the petitioner) and established a visitation schedule with the father. During the separation, the pe-
titioner was subjected to harassment and threats by her husband. The child, a daughter, witnessed the contin-
ued violence against her mother and became frightened of the father. The petitioner repeatedly sought protec-
tion orders, barring the husband’s contact from her and the child, requesting supervised child visitation and for
child support payments.

The court issued several protective orders but only included the child in one of them. When the court eventually
issued an order of marital separation, it did not consider the facts of domestic violence or identify it as the cause
of the separation. A later court decision authorised unsupervised visits between the child and her father despite
evidence of continued violence. Ultimately, the husband murdered his daughter and committed suicide.

224. European Union Agency for Fundamental Rights (FRA). 2014. Violence against women: an EU-wide survey, Main Results. p. 46.
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The CEDAW Committee determined that the State had violated the Convention and General Recommendation
No. 19. Specifically, the authorities did not exercise due diligence to protect the petitioner or her child and failed
to take the best interest of the child into consideration by not giving consideration to the patterns of domes-
tic violence. The Committee recommended that “in [...] matters of child custody and visiting rights, the best in-
terests of the child must be a central concern and when national authorities adopt decisions in that regard they
must take into account the existence of a context of domestic violence!” Furthermore, the Committee focused
on the actions of the court, noting “the judiciary should not apply inflexible standards based on preconceived
notions about what constitutes domestic violence.>*

Dispelling myths related to family law

In light of the centrality of marriage in relation to the family, a number of gender stereotypes operate within this
institution. These stereotypes perpetuate the belief that women'’s role is in the family home where they serve as
mothers, homemakers and caregivers, whereas men are heads of households and breadwinners.?”

In child custody matters where there is a history of domestic violence, these stereotypes about the characteris-
tics of women and men and their role within the family unit and marriage may result in the prioritisation of the
rights of perpetrators (usually male) over the rights of the victims (usually women) and children.>® Stereotypes
concerning the roles of women and men within marriage, according to which men are perceived to be superi-
or to women may result in the courts prioritising the perpetrator’s claim while failing to give due consideration
to the complainant’s allegations of her own domestic violence and that of the child.» Such prioritisation also vi-
olates the best interest of the child.

Case-law example: In the communication concerning Gonzdlez Carrefio v. Spain, above, the CEDAW Committee
found that the actions of the authorities reflected “a pattern of action which responds to a stereotyped concep-
tion of visiting rights based on formal equality which, in the present case, gave clear advantages to the father
despite his abusive conduct and minimised the situation of mother and daughter as victims of violence, plac-
ing them in a vulnerable position.”2°

The Committee stated: “Based on stereotypes, the right of visitation was seen merely as a right of the father and
not as a right of the child as well. The best interests of the child would have required if not eliminating the visits,
at least limiting them to supervised visits of short duration... The authorities’ assessment of the risk to the au-
thor and her daughter seems to have been obscured by prejudice and stereotypes that lead to questioning the
credibility of women victims of domestic violence!?'

In this case, having a relationship with the father was mistakenly considered to be in the best interests of a child
even when the father had been violent to the mother.

Another stereotype relating to marriage and family life affects groups that do not conform to the heteronor-
mative gender and biological roles, such as LGBT persons and sex workers. They may be denied custodial rights
based on the argument that they are unsuitable parents because of their “deviant” behaviour. Although the
“child’s best interest” is a legitimate goal, international law states that it cannot be simply referred to in abstract
terms without specific proof of how the child’s best interest is jeopardised by parents’ sexual orientation or by
growing up in a“non-traditional” family. Without such proof, the concept of “the child’s best interest” cannot be
relied upon to restrict a protected right, such as the right to not be discriminated based on sexual orientation.»?

225. CEDAW Committee. 2014. Gonzdlez Carrefio v. Spain, Communication No. 47/2012, decision of 15 August 2014. para. 9.4.

226. Ibid., para.9.7.

227. Simone Cusack. 2013. Gender Stereotyping as a Human Rights Violation: Research Report. p. 55

228. See Angela Gonzdlez Carrefio v Spain, CEDAW Communication No 47/2012, Amicus Curiae Brief prepared by Simone Cusack, 2 February
2014. para.35

229. Isatou Jallow v. Bulgaria, Communication No. 32/2011, UN Doc. CEDAW/C/52/D/32/2011 (2012), para. 8.6.

230. Angela Gonzdlez Carrefio, CEDAW Communication No. 47/2012, UN Doc CEDAW/C/58D/47/2012(2014)15 August 2014, para. 9.4.

231. Ibid, paras. 3.9, 3.10.

232. Case of Atala Riffo and Daughters v. Chile, Judgment of 24 February 2012 (Merits, Reparations and Costs) (Inter-American Court of Human
Rights), paras. 109-111.
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Case-law example: In the case of EB v. France, the ECtHR implicitly recognised that compounded stereotypes
influenced the refusal of French authorities to grant the applicant’s request to adopt a child as a single parent.
The applicant was a lesbian. In finding violations of the applicant’s rights to respect for private and family life
and freedom from discrimination, the Court found that in denying her application to adopt, domestic author-
ities made a distinction based on the applicant’s sexual orientation.? Stereotypes about the applicant’s sexu-
al orientation and marital status, namely that lesbian women cannot be good mothers contributed to the deni-
al of her custody application.>*

There are many different ways in which gender stereotypes harm an individual in the context of family law pro-
ceedings.

Discussion points:

Using the checklist®s, identify and discuss the harms caused by the stereotypes and myths set out in the table
below.»¢

v Does the gender stereotype deny the individual a right or a benefit?
v Does the gender stereotype impose a burden on the individual?

v Does the gender stereotype degrade the individual, diminish their dignity or otherwise marginalise

them?
Myths and Stereotypes Inference/consequence Good practice
Men are the heads of In relation to child custody matters, the wishes  The best interests of the child is the
households and the bearers  of the man and his interests as a father should  central concern in cases of child
of authority and knowledge  be prioritised above those of the child. custody. When a parent has been
within the family. abusive, there must be effective
supervision between the abusive
parent and child.
Men are the primary Women do not often equally enjoy their family’s Economic advantages and
breadwinners in the family. ~ economic wealth and gains. disadvantages related to the marriage
Family structures, gendered labour division and its dissolution should be borne
within the family and family laws affect women’s equally by both parties.
economic well-being.
Women are usually more disadvantaged then The division of roles and functions
men when the family breaks down and may be  during the spouses’ marriage should
left destitute upon widowhood. not result in detrimental economic
consequences for either party.
Men are better decision- Men should administer the family property. Spouses should have equal access to
makers in family property the marital property and equal legal
matters. When marriages end, post-dissolution property capacity to manage it.

distribution and maintenance regimes often
favour husbands due to insufficient recognition  Post-dissolution, the state should

of non-financial contributions, women'’s lack maintain equality between the
of legal capacity to manage property, and parties in the division of all property
gendered family roles. accumulated during the marriage,

recognising the value of indirect and
Women's rights to use the family home impact ~ non-financial contributions.
their post-dissolution economic status.

233. ECtHR. E.B v France. Application No. 43546/02, decision of 22 January 2008, para. 96

234. Rebecca J. Cook and Simone Cusack. 2010. Gender Stereotyping: Transnational Legal Perspectives. Philadelphia: University of Pennsylvania
Press. p. 31.

235. This checklist slightly modifies that developed by Rebecca J. Cook and Simone Cusack. See Rebecca J. Cook and Simone Cusack. 2010.
Gender Stereotyping: Transnational Legal Perspectives (Philadelphia: University of Pennsylvania Press. p. 60.

236. See CEDAW Committee. 2013. General Recommendation No. 29 on Article 16 of CEDAW on Economic consequences of marriage,
family relations and their dissolution. CEDAW C/GC/29 (2013).
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The “normal” family Lesbians and gay men should not be allowed The child’s best interests should be

comprises of heterosexual to become parents or to adopt children dueto  determined in an objective manner
parents. their “deviant” behaviour. without discriminating against parents
based on their sexual orientation.
When a parent is not heterosexual, it can be Extensive psychological research
assumed that the child’s best interests would be demonstrates that children raised
Lesbian women or gay men  impacted in child custody or adoption cases. by lesbian and gay parents do
cannot be good parents. equally well as those brought up

by heterosexual parents in terms

of emotional well-being, sexual
responsibility, academic achievement
and avoidance of crime.?’

3.4 Employment law

In this manual, the term employment law refers to issues of discrimination that women face in the workplace and
not to labour rights in the context of collective bargaining. The beneficiary countries to this project all inherit-
ed labour codes from the Soviet period. As noted in module 1.1.1 of this manual on barriers to justice, there are
a small number of discriminatory provisions in the labour law that are a legacy of the Soviet past. Specifically, it
has been assessed that in Azerbaijan, women are prohibited from 38 categories of jobs, “including about 70 pro-
fessions and tasks in the metal industry alone. [...] women in Moldova are barred from 29 categories of jobs. The
category for the food industry alone lists around 60 professions and tasks. [...] And in Ukraine, women cannot
work with lead, manufacture pipes or be excavator operators”>8

For the most part, however, the labour codes of the beneficiary countries uphold principles of gender equali-
ty. Yet in practice, women face employment discrimination in varied forms, including in recruitment, hiring, re-
muneration, advancement and promotion. Such patterns of discrimination are common in most of the world.
For instance, around the world, there is a persistent gender-based gap in wages for paid work. Women'’s aver-
age earnings are almost half those of men, even though they tend to work longer hours when both paid and
unpaid work are taken into consideration. The “average global earned income for women and men [is] estimat-
ed at $10 778 and $19 873, respectively”* Women hold less than a third of leadership positions in employment
even though their educational achievements are on par with men, or in many countries, higher than their male
counterparts.>

Some of these differences in employment can be explained by the fact that women are far more likely than men
to take time out of the labour force due to childcare and other non-paid household responsibilities. Decisions

237. Judicial College. 2013. Equal Treatment Bench Book. p. 230.

238. Alena Sakhonchik. 2016. Remnants of the Soviet past: Restrictions on women's employment in the Commonwealth of
Independent States. World Bank. 28 April 2016, accessible from: http://blogs.worldbank.org/voices/remnants-soviet-past-
restrictions-womens-employment-commonwealth-independent-states.

239. World Economic Forum. 2016. The Global Gender Gap Report 2016. Geneva. p. 30.

240. Ibid.
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about if and when a woman will return to employment after having children have many personal motivations,
but they may also be influenced by discriminatory laws— for example, provisions that only provide paid child-
care leave to mothers and not fathers or other family members. Such laws also reinforce gender stereotypes that
childcare is foremost a female responsibility.

Sexual harassment is a form of violence that disproportionately impacts women. Sexual harassment is not lim-
ited to the labour sphere (it can take place in educational institutions, for example), but because it is often reg-
ulated under the law as a criminal offense and/or as a violation of employment law (a form of sex/gender-based
discrimination), it is discussed in this manual in the context of employment.

Sexual harassment consists of unwelcome and offensive conduct or behaviour that can take two forms: (1) quid
pro quo- when a job benefit (e.g. a pay raise, promotion or continued employment) is made contingent on the
victim “acceding to demands to engage in some form of sexual behaviour;” and (2) hostile working environ-
ment- when the conduct creates condition that are “intimidating or humiliating for the victim.">*' Sexual harass-
ment includes physical, verbal and non-verbal conduct.

Review of legal standards

CEDAW requires all State parties to eliminate discrimination against women in the field of employment and to
ensure equality in, inter alia, selection for jobs, the right to promotion, job security and “all benefits and con-
ditions of service and the right to receive vocational training and retraining,” and the right to equal remunera-
tion.>#> The Convention also prohibits discrimination in dismissals based on marital status, pregnancy or mater-
nity leave and encourages States to provide supporting social services that would enable both parents to “com-
bine family obligations with work responsibilities and participation in public life!” (Article 11). On the subject of
special protections in the workplace for pregnant women, CEDAW states “[p]rotective legislation relating to mat-
ters covered in this article shall be reviewed periodically in the light of scientific and technological knowledge
and shall be revised, repealed or extended as necessary.” (Article 11(d)).

The International Labour Organisation (ILO) is the UN agency that defines international labour standards. The
following ILO conventions set out the basic principles and States’ obligations in terms of protecting women’s la-
bour and employment rights:

« Equal Remuneration Convention (No. 100)

« Discrimination (Employment and Occupation) Convention (No. 111)
«  Workers with Family Responsibilities Convention (No. 156)

« Maternity Protection Convention (No. 183)

Note that ILO conventions are tools for drafting or amending national labour law, but courts can also rely on the
conventions to decide cases when “national law is inadequate or silent, or to draw on definitions set out in the
standards, such as ‘forced labour’ or ‘discrimination’».>43

The European Social Charter prohibits discrimination on the grounds of sex in the context of employment and
occupation. Likewise, European Union law on discrimination in the field of labour and employment is extensive
and while not covered extensively in this publication, due to the fact that the Eastern Partnership countries are
not EU members, they may serve as useful examples.

Sexual harassment is addressed through various treaties and international documents, including those that
prohibit violence against women, such as CEDAW and the earlier Declaration on the Elimination of Violence
Against Women. The Beijing Platform for Action (a non-binding set of recommendations for government action)
calls on States to:

Enact and enforce laws and develop workplace policies against gender discrimination in the labour market, es-
pecially considering older women workers, in hiring and promotion, and in the extension of employment ben-
efits and social security, as well as regarding discriminatory working conditions and sexual harassment; mecha-
nisms should be developed for the regular review and monitoring of such laws. (para. 178(c)).

241. International Labour Organisation. Sexual Harassment at Work Fact Sheet. Available from: http://www.ilo.org/wcmsp5/groups/
public/---ed_norm/---declaration/documents/publication/wcms_decl_fs_96_en.pdf.

242. CEDAW Committee. 1989. General Recommendation No. 13 on Equal remuneration for work of equal value recommends specific
actions for state parties to overcome gender segregation in the labour market.

243. ILO. How International Labour Standards are used. Available at http://www.ilo.org/global/standards/introduction-to-international-
labour-standards/international-labour-standards-use/lang--en/index.htm.

Module Ill. What Every Practitioner Should Know » Page 65

MODULE | INTRODUCTION

MODULE Il

MODULE IV

ANNEXES



The ILO Committee of Experts on the Application of Conventions and Recommendations has clarified that the
Discrimination (Employment and Occupation) Convention applies to sexual harassment even though not
mentioned explicitly in the text. In a Special Survey on equality in employment and occupation, the ILO provid-
ed several examples of discrimination on the basis of sex, including the category of sexual harassment, which is
defined expansively to include: “insults, inappropriate remarks, jokes, insinuations and comments on a person’s
dress, physique, age or family situation; a condescending or paternalistic attitude with sexual implications un-
dermining dignity; unwelcome invitations or requests that are implicit or explicit, whether or not accompanied
by threats; lascivious looks or other gestures associated with sexuality; and unnecessary physical contact, such
as touching, caresses, pinching or assault”

The European Social Charter requires parties to, inter alia, to prevent sexual harassment in the workplace or in
relation to work and to take all appropriate measures to protect workers from such conduct as a means to en-
sure the right of all workers to protection of their dignity at work. (Article 26). The Istanbul Convention, in con-
trast, addresses sexual harassment as a form of violence against women and requires State parties to “ensure
that any form of unwanted verbal, non-verbal or physical conduct of a sexual nature with the purpose or effect
of violating the dignity of a person, in particular when creating an intimidating, hostile, degrading, humiliating
or offensive environment, is subject to criminal or other legal sanction. (Article 40).

General considerations

There is limited national jurisprudence on employment-based discrimination claims, but the lack of cases en-
tering the justice system should not suggest that women'’s rights are not violated. Women are often unaware
that certain actions in the employment sphere constitute discrimination; they may not know how to protect
their rights, and without legal assistance they may find it impossible to gather evidence of direct discrimination.
Even when patterns of discrimination seem apparent, such as enterprises that consistently fail to hire or pro-
mote women, there may be no individual victims willing to come forward to make a claim in court. Many wom-
en prefer to make complaints of employment discrimination to national human rights institutions, such as om-
budsperson offices, rather than initiate litigation. The Former Yugoslav Republic of Macedonia, for instance, ad-
opted an anti-discrimination law in 2006 (later amended in 2008 to reflect EU directives on gender equality, and
fully re-drafted in 2011)#, and the first case to claim a violation of this law was decided in 2016 (claiming unfair
dismissal due to pregnancy).+

Case-law example: Svetlana Medvedeva v. Russian Federation is a communication considered by the CEDAW
Committee on the issue of whether prohibiting women from taking certain jobs violates the Convention. Ms.
Medvedeva was a qualified navigational officer but was rejected from a job as a helmsperson-motorist based on
the fact that Russian legislation prohibits women from working as machinery crew on all types of vessels. The
author of the communication challenged the decision in Russian court, seeking a judicial order to compel the
company to establish safe working conditions for her employment. Her argument was based on equality pro-
visions in the Russian Constitution and Labour Code. The district court dismissed the case, holding that the au-
thor’s rights had not been violated because the prohibition was intended to protect women from harm to their
health. On appeal, the case was dismissed. In addressing the CEDAW Committee, the author argued that the La-
bour Code provisions are discriminatory as they exclude women from work and “remove the onus from employ-
ers to create safe working environments and improve workplace conditions.”> Furthermore, Russian law does
not prohibit men from undertaking harmful employment, demonstrating gender bias.

The CEDAW Committee found that the labour regulations violate the Convention because they treat men and
women differently; they do not in any way promote the employment of women and are based on discriminato-
ry stereotypes.®* The Committee stated that “the introduction of such legislation reflects persistent stereotypes
concerning the roles and responsibilities of women and men in the family and in society that have the effect
of perpetuating traditional roles for women as mothers and wives and undermining women's social status and

244. Report of the Committee of Experts on the Application of Conventions and Recommendations, Special Survey on Equality in Employment
and Occupation in respect of Convention No. Ill. 1996. p. 15.

245. The Law on Equal Opportunities for Women and Men of 2012.

246. Karolina Ristova-Asterud. 2016. Gender Equality and Women's Rights in Training for Lawyers in South East Europe, presentation at
the regional conference Strengthening Judicial Capacity to Improve Women's Access to Justice, 24-25 October, Chisinau, Republic of
Moldova.

247. CEDAW Committee, Svetlana Medvedeva v. Russian Federation, Communication No. 60/2013, decision of 25 February 2016, para. 3.3.

248. Ibid. para 11.7
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their educational and career prospects.> In not assessing the claims of the author of discrimination, the Rus-
sian courts “condoned the discriminatory actions of the private company”and further denied the author the ef-
fective protection of the law for an act of gender-based discrimination.

Case-law example: In 2016, the University Women of Europe filled collective complaints for violations of the Eu-
ropean Social Charter against 15 countries (Belgium, Bulgaria, Czech Republic, Croatia, Cyprus, Finland, France,
Greece, Ireland, Italy, Netherlands, Portugal, Norway, Slovenia and Sweden) stating women are not treated
equally as they earn structurally less than men for equal work.s°

The complaints allege violations of Articles 1 (right to work), 4(3) (right to fair remuneration - non-discrimination
between women and men in remuneration), and 20 (right to equal opportunities and equal treatment in em-
ployment and occupation without discrimination on the grounds of sex).

Very few sexual harassment cases have been reviewed in international courts as compared to domestic violence
cases (the ECtHR has not heard a case of sexual harassment in the workplace, for example). Likewise, sexual ha-
rassment claims are rare in domestic courts, in large part because victims are dissuaded from making complaints
out of fear of losing their jobs, because the law does not define sexual harassment and there is no clear com-
plaint mechanism in the workplace or, often, because they are not aware of their rights or even accept such be-
haviour as a ‘normal’ part of working life. Women'’s advocacy NGOs note that victims approach them about sex-
ual harassment cases, but they are generally seeking advice and support and not interested in making claims
through the legal system.

When cases of sexual harassment come before courts it is often after the victim has lost her job, or left the em-
ployment voluntarily, and is no longer dependent on the employer.

Case-law example: The CEDAW Committee has reviewed one communication on sexual harassment, Anna Be-
lousova v. Kazakhstan. The author of the communication worked in a primary school under a yearly contract.
When her contract came up for renewal, the school director indicated that her employment depended on the
author engaging in a sexual relationship with him or paying him a large sum of money. The author refused and
her contract was not renewed. At this point, the author made a formal complaint to the city Department on Ed-
ucation and, later, the Ministry of Education. The claims were determined to be unfounded, but the author main-
tained that she was not given the opportunity to provide her account. She then attempted to pursue legal ac-
tion through a criminal complaint for rape and extortion, but the investigators and prosecutors did not initiate
criminal proceedings.

In considering the admissibility of the complaint, the CEDAW Committee noted that Kazakhstan had no legal
provisions prohibiting sexual harassment in the workplace. When considering the merits of the case, the Com-
mittee recalled that under General Recommendation No. 19 equality in employment is impaired when women
are subjected to gender-based violence, which can include sexual harassment, in the workplace. The Committee
found a violation of CEDAW reasoning that the institutions and courts “failed to give due consideration to the
author’s complaint of [...] sexual harassment in the workplace, and to the evidence in support of that complaint,
and that they thus failed in their duty to apply gender sensitivity to the examination of the complaint. Moreover,
[they] failed to give due consideration to the clear prima facie indication of an infringement of the equal treat-
ment obligation in the field of employment.*' In other words, the State failed to act with due diligence to inves-
tigate or prosecute the case.

The Committee addressed the reasoning of the city court that the author’s allegations were not credible be-
cause she only complained of sexual harassment after she had been dismissed and the court’s lack of sensitivity
to the position of the author. The “author was in a vulnerable position as a subordinate to [the director] and the
renewal of her labour contract was wholly dependent on [his] discretion.”s* Furthermore, the nature of the ha-
rassment stemmed from the author “being a woman in a subordinate and powerless position and constituted a
violation of the principle of equal treatment."*

249. Ibid. para. 11.3

250. For more information, see the website of the European Committee of Social Rights, https://www.coe.int/en/web/turin-european-social-
charter/collective-complaints-procedure; University Women of Europe: https://uweboard.wordpress.com/tag/european-social-charter/.

251. CEDAW Committee, Anna Belousova v. Kazakhstan, Communication No. 45/2012, decision of 13 July 2015, para. 10.8

252. Ibid.

253. Ibid. para. 10.13.
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Dispelling myths related to employment law

Frances Raday, former CEDAW Committee member and former Chair of the Working Group on discrimination
against women in law and practice has noted:

[tlhe most universally prevalent gender stereotype still attached to women in all cultures, religious and secular,
is that they are primarily homemakers and that their role in the public sphere in general and in the labour mar-
ket in particular is subordinate to that of men.>

A consequence of these stereotypes is that women have limited employment opportunities when compared to
men, leading to positive action measures in employment. The 1984 Council Recommendation on the promotion
of positive action for women, effectively obligates member states to address gender stereotyping.

Case-law example: In the case of Marschall concerning positive action in favour of women in employment, the
European Court of Justice found that: “It appears that even when male and female candidates are equally quali-
fied, male candidates tend to be promoted in preference to female candidates particularly because of prejudic-
es and stereotypes concerning the role and capacities of women in working life and the fear, for example, that
women will interrupt their careers more frequently, that owing to household and family duties they will be less
flexible in their working hours, or that they will be absent from work more frequently because of pregnancy,
childbirth and breastfeeding."¢

This stereotype about the traditional working and family roles of women and men, may result in the dismissal of
women from jobs based on their private life.

Case-law example: In R.K.B v. Turkey, the CEDAW Committee referred to the different standard of morality ap-
plied to women with respect to extra-marital affairs. In this case, R.K.B, a married women was dismissed from
employment for allegedly having an extramarital relationship with a married male manager, who continued to
be employed. R.K.B claimed unlawful termination of employment and gender-based discrimination. The Turk-
ish court found that R.K.B's employment was unlawfully terminated but did not find gender-based discrimina-
tion. The CEDAW Committee noted that the court proceedings were based on the stereotyped perception of
the gravity of extramarital affairs by women, that extramarital relationships were acceptable for men and not for
women and that only women were held to a higher standard of morality.

The type of work available to women is also impacted by assumptions about women’s and men’s working capa-
bilities, in light of differences in their physical characteristics and reproductive functions. Women are subjected
to discrimination in employment on account of stereotypes that result from these differences. The case of Sirdar
concerned the termination of employment from the UK Royal Marines, on the basis that the claimant, a woman
did not meet the criterion of “combat effectiveness” that requires marines to be male. The European Court of Jus-
tice did not challenge or question this criterion but took it at face value.®® There are a number of explanations as
to why justice actors perpetuate stereotypes in this way. First, as gender stereotypes are deep-rooted in society,
they may have been unaware that they were reinforcing stereotypes. A second reason is the way in which norms
are often implicitly gendered in that they devalue the feminine. For instance, full-time work is the dominant
standard and part-time work (which is often performed by women), is considered a deviation from the norm.>°

Research on sexual harassment demonstrates that it is linked to a lack of clarity about gender roles and work
roles. At its worst, sexual harassment arises from a need for power or dominance, and a desire to assert control

254. Frances Raday. 2012."Article 11,"in Marsha A Freeman, Christine Chinkin and Beate Rudolf (eds), The UN Convention on the Elimination
of All Forms of Discrimination against Women: A Commentary. Oxford University Press, 2012. p. 304.

255. See 1984 Council Recommendation on the promotion of positive action for women (84/635/EEC). Recommendation 1a) calls on
member states, ‘to eliminate or counteract the prejudicial effects on women in employment or seeking employment which arise from
existing attitudes, behaviour and structures based on the idea of a traditional division of roles in society between men and women".

256. Marschall v Land Nordrhein- Westfalen, Case C-409/95 [1997] ECR |-6363 paras. 3 and 5. For further discussion on this case see, Alexandra
Timmer. 2016.“Gender Stereotyping in the case-law of the EU Court of Justice, European Equality Law Review 2016/1. pp. 40-42.

257. CEDAW Committee, R.K.B. v. Turkey, Communication No. 28/2010, decision of 13 April 2012, para. 8.7.

258. Sirdar v. The Army Board and Secretary of State for Defence, Case C-273/97 [1999] ECR I-7403, 26 October 1999, para. 30

259. For further discussion, see Alexandra Timmer. 2016.“Gender Stereotyping in the case-law of the EU Court of Justice”. European Equality
Law Review, 2016/1. p. 44.
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over others.>* It is related to the sex stereotypes that men want to dominate women sexually and women want
to be sexually possessed. It is reported that women in traditionally female or male occupations experience more
sexual harassment than women in gender-neutral occupations.

A common stereotype is that sexual harassment is harmless office banter and not a serious issue. This is related
to the belief that women enjoy receiving compliments, even in the work place. However, sexual harassment de-
means a woman'’s contributions in the work place, and denigrates her qualifications and professional skills by re-
ducing her to the object of her employer’s sexual attention. This approach of trivialising sexual harassment dis-
counts the varied but nonetheless distressing and humiliating conduct that constitutes sexual harassment. Con-
sequently, only when the harassment reaches the level of serious sexual assault or rape is it considered to merit
legal attention and fall within the ambit of legislation.

Aside from misconceptions about what sexual harassment is, there is another set of mistaken beliefs relating to
what constitutes appropriate behaviour from the victim in reacting to such harassment in order to qualify as a
‘real’ case of sexual harassment. A delay in the employee’s response or reporting of the harassment should not
undermine her claim. Similarly, if a victim sues her employer for sexual harassment after her employment was
terminated, this again is not an indication of a false claim. There is no appropriate time period within which an
employee is expected to complain through proper channels. The time to do so may vary, depending upon the
needs, circumstances, and more importantly, the emotional threshold of the employee.?s

There are many reasons that an employee might endure sexual harassment without making a report. First, mak-
ing the harassment public may impact future employment prospects, bearing in mind the entrenched ste-
reotype that women are likely to fabricate allegations of sexual assault. The employee may be afraid of reper-
cussions and recriminations, such as being labelled a “trouble-maker”. Thus, there is a heavy professional and
personal cost in making the allegations public, which in some cases may involve a public scandal. This fear is ex-
acerbated by the power dynamics between the employer and employee. The employee may have no choice but
to endure the harassment due to her financial dependence on the job, and she may not have many alternative
employment opportunities open to her. Indeed, such circumstances may even encourage an employer to per-
sist with the harassment, and to do so with impunity.

Discussion points:

« Consider the myths and stereotypes in the table below and discuss whether these myths and stereo-
types may have resulted in discriminatory legislation impacting the employment of women in your
country?

« Asajudge or prosecutor, what can you do to challenge such discriminatory legislation in your country?

«  What steps can you take as a judge or prosecutor to challenge the stereotypes and inferences set out be-

low?
Myths and Stereotypes Improper Inferences
A woman’s place is at home « Women should be prohibited from doing night work based on safety

considerations of being out of the house at night.
- Women'’s domestic and childcare responsibilities will interfere with her work
obligations.

The man is/should be the main ~ Women's incomes are supplementary to that of the main breadwinner (e.g. her
breadwinner. husband) so it is reasonable that her wages are lower.

260. See Joan H Joshi & Jodie Nachison. 1996. Sexual harassment in the workplace: how to recognize it; how to deal with it - a guidelines paper.
CGIAR Gender Program working paper series no. 13. Washington, D.C.: The World Bank.

261. lbid.

262. The “context-emotional threshold” standard in appreciating the time element in reporting violations is set out in Philippine Aeolus
Automotive United Corporation v. National Labour Relations Commission and Rosalinda Cortez, G,R, No. 124617, 28 April 2000
(Philippines) which is cited in UN Women and International Commission of Jurists. 2016. Gender Stereotypes in Laws and Court
Decisions in Southeast Asia: a Reference for Justice Actors. p.93
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Women are the weaker sex in The special relationship between a woman and her child should be preserved by
need of protection, particularly  preventing its disruption by the burdens which result from full time employment.
during pregnancy and thereafter.

- If a mother has to work, this will be an additional burden alongside her main role
Mothers and children have as the primary caregiver. She should be protected from this burden.
a special relationship and
therefore mothers should be the - Itis risky to hire recently married and pregnant women because they will prioritise

children’s primary care givers. childcare over work responsibilities.

Certain jobs require attractive Younger women are more attractive, and therefore the employment of women in
women. certain industries or professions should be limited to those under age of 40.

If the harassment were - Ifthere is a delay in reporting, the victim’s allegation is presumed to be lacking
serious, the victim would have credibility. The reality is that the time period within which a victim complains
complained immediately. depends on her needs, circumstances and emotional threshold.®®

263

263. Philippine Aeolus Automotive United Corporation v. National Labour Relations Commission and Rosalinda Cortez, G,R, No. 124617, 28
April 2000 (Philippines) setting out the “context-emotional threshold” standard in appreciating the time element in reporting violations.
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MODULE IV.

PROMOTING WOMEN'’S ACCESS

TO JUSTICETHROUGH THE PRACTICE
OF JUDGES AND PROSECUTORS

Objectives: Module IV of this manual outlines practices that promote greater gender-sensitivity in the adminis-
tration of justice. The aim of this part of the manual is to build the capacity of prosecutors and judges to apply a
‘gender lens’in their day-to-day practice and to improve their understanding of how neutral law and policy are
often applied in a manner that creates barriers to women who are seeking redress in the legal system.

While there are areas where the professional roles of prosecutors and judges overlap, there are also many points
of divergence. Therefore, Module IV presents general information and, where relevant, aims to also provide sep-
arate guidance for judges and prosecutors respectively. Likewise, there are critical differences between public
and private law (namely, criminal law and civil law) in terms of procedure, standards of proof and possible sanc-
tions. Women's access to justice is relevant in both areas of law, but it is not possible within the scope of this
manual to comprehensively address all possible legal scenarios.

Care was given to include examples and case studies that cover a range of the kinds of rights violations that
women experience. It is also recommended that this manual be supplemented at the national level with dedi-
cated training programmes on topics such as domestic violence and family law, sexual violence or sexual harass-
ment in the workplace, for example.

The good practices and principles outlined in this section reflect the essential components of a gender-sensitive
justice system and which should be applied by justice system professionals when handling cases. For a review
of these standards, see Part 1.3 of this manual (Access to Justice).

The following sub-sections roughly follow the stages of a legal proceeding, from the preliminary and pre-tri-
al period to sentencing, but note that there would be critical differences in process depending on whether the
case is criminal or civil.

4.1 Legal standing

Legal standing (locus standi) refers to the determination of who can make legal claims or the capacity of a person
or persons to bring a suit in court. Legal standing is based on a requirement that the claimant has or will sustain
a violation (of their rights or a legally-protected interest) and that the harm is redressable.

The concept of legal standing intersects with women’s access to justice in several important areas: the rights of
victims in criminal proceedings; the ability of civil society organisations with an interest in a case to take partin
legal proceedings; and the development of class actions or public interest actions in cases of discrimination on
the grounds of sex or gender.

In criminal cases and specifically cases concerning violence against women, victims are involved in trials in
the capacity of witnesses for the prosecution. It is important to bear in mind that the specific dynamics of gen-
der-based violence, and in particular domestic violence, mean that the victim not only knows the offender but
has had an intimate relationship with him. Because of this relationship, there is a high risk of repeated and esca-
lated abuse, retaliation and threats against the victim. Thus, it is critical that victims receive protection from the
justice system throughout the entire legal process. However, one of the failings observed in many justice sys-
tems is the lack of support for victims of gender-based violence because they are not formal parties to the crim-
inal proceedings.
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M Good practice: In the EU, efforts have been made to strengthen victims' rights and to improve the support
and protection of victims in criminal proceedings. EU Directive 2012/29/EU (2012) establishing minimum stan-
dards on the rights, support and protection of victims of crime outlines several rights that are granted to victims
with formal roles in criminal proceedings in every EU country. The EU Directive includes, inter alia, the following
rights that are especially relevant to female victims of violence: to be heard and provide evidence; to review a
decision not to prosecute (especially prosecutors’ decisions to withdraw charges or discontinue proceedings);
to receive information about progress in the case (information about the final judgment, issues of remand in
custody, and about release or escape from custody is especially critical in cases of domestic violence). Guidance
for the implementation of the directive make clear that prosecutors and judges are obliged to inform victims of
their rights. In non-EU countries, national laws grant rights to crime victims, and therefore justice professionals
must ensure that these rights are protected.

In order to improve women'’s access to justice, it is recommended that the rules on legal standing be broadened
to “allow groups and civil society organisations with an interest in a given case to lodge petitions and partic-
ipate in the proceedings”?** A number of countries permit women’s support organisations to participate in do-
mestic violence and sexual violence proceedings as non-legal representatives that provide support for victims-
a practice that is recommended by the Istanbul Convention.> Typically, such NGOs act as informal advocates
for survivors of violence who typically do not have their own counsel. NGO advocates explain legal processes,
liaise with various agencies of the criminal justice system on behalf of their client and also accompany the sur-
vivor of violence to pre-trial meetings and in court. In these cases, NGOs do not have formal standing, but they
can be instrumental in acting as a bridge between the legal system and the victim.

In the EU, the issue of whether NGOs have locus standi in discrimination cases has been addressed in two dif-
ferent contexts: (1) whether the organisation has the right to participate in legal proceedings either on behalf or
in support of a victim and (2) whether the organisation can make claims “in the public interest without a specif-
ic victim to support or represent, challenging institutional forms of discrimination and reducing the risk of fur-
ther victimisation of potential individual plaintiffs” (actio popularis).?*® In EU countries, NGOs and trade unions
are permitted “to engage in judicial or administrative proceedings on behalf of or in support of claimants,”2*
but most countries do not allow such organisations to make compensation claims if there is no identified vic-
tim of discrimination that they are representing. Only two countries permit NGOs to seek remedies in civil dis-
crimination cases (in the form of punitive damages or awards for themselves- in nome proprio) when cases are
in the public interest.2°® But, even here, it is not clear that such provisions could be used in cases of sex/gender
discrimination.

Case-law example: Cases before the ECtHR have explored the issue of whether NGOs can bring claims on be-
half of individuals even though the organisations themselves are not victims of any alleged violations of the Eu-
ropean Convention. In two cases, the court determined that the organisations did have legal standing,**® but the
circumstances of the cases were exceptional and involved the deaths of individuals with mental disabilities in
State care. The court’s decision was based on several criteria used for determining locus standiin such cases, in-
cluding: the vulnerability of the victim; the obstacles that prevented the victim from making a complaint or ex-
hausting domestic remedies; the serious nature of the violation and importance of the legal claim; the lack of al-
ternatives to ensure effective representation of the victim; the link between the victim and the NGOs claiming
standing; and domestic procedure which permitted locus standi in such a case.”®

Discussion point: Whether a case concerning an issue of women'’s access to justice, involving gender-based vi-
olence for instance, would meet these criteria could be discussed or debated.

Although few countries allow civil society organisations to initiate legal proceedings, broadening concepts of
legal standing to allow for collective redress, public interest actions, and strategic litigation is seen as an

264. Ibid. para 16(c).

265. Article 55(2) of the Istanbul Convention requires states parties to ensure that NGOs and domestic violence counsellors have the
possibility to assist and/or support victims during investigations and judicial proceedings.

266. European Commission. 2014. European Anti-Discrimination Law Review, Issue 19, November 2014. p. 15.

267. European Union Agency for Fundamental Rights (FRA). 2012. Access to Justice in Cases of Discrimination in the EU: Steps to Further Equality.
Luxembourg. p. 12.

268. The countries are Luxembourg and Liechtenstein. European Anti-Discrimination Law Review, Issue 19, November 2014, 15.

269. ECtHR, Centre for Legal Resources on behalf of Vincent Campeanu v. Romania, Application No. 47848/08, judgment of 14 July 2014;
Helsinki Committee on behalf of lonel Garcea v. Romania, Application No. 2959/11, judgment of 24 March 2015.

270. ECtHR, Centre for Legal Resources on behalf of Vincent Campeanu v. Romania, Application No. 47848/08, judgment of 14 July 2014.
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important step in improving access to justice in cases of discrimination.?” Permitting NGOs and equality bod-
ies to initiate cases of discrimination when there are no victims willing to make a claim or identified (for exam-
ple, in the case of sexist or discriminatory advertising) is a means of addressing persistent patterns of discrim-
ination. Patterns of gender-based discrimination may be apparent, such as in the case of companies that have
a history of not hiring or promoting female employees, but they are difficult to litigate without a complainant
willing to come forward. The case below relates to discrimination on the grounds of ethnicity, but the situation
is analogous to cases in which a company discriminates against women in recruitment. Within the procedure
of their jurisdiction, courts can consider whether certain lawsuits can be brought by organisations with legiti-
mate interests.

Case-law example: In Centrum v. Firma Feryn (2008), the CJEU held that the fact an employer made it clear that
it would not recruit employees of a certain ethnic or racial origin was likely to strongly dissuade candidates from
applying for jobs, which would limit their access to employment and thus constituted direct discrimination. The
court found that “the existence of such direct discrimination is not dependant on the identification of a com-
plainant who claims to have been the victim” and national courts should determine the right of organisations
with a legitimate interest to bring legal or administrative proceedings “without acting in the name of a specific
complainant or in the absence of an identifiable complainant”>>

Broadening legal standing to permit collective claims or class actions is a means to achieve collective redress,
and it allows several persons who have been victims of discrimination to join forces.?”* Under an Additional Pro-
tocol to the European Social Charter, State Parties can recognize the right of specific organisations to file col-
lective complaints. To date, of the CoE member states, 15 accept collective complaints, and only seven such
claims have been filed alleging violations of the Charter. One such collective complaint, discussed in the pre-
ceding module 3.4 on employment law concerns unequal pay between women and men.

As noted, very few women who have experienced violations of their rights turn to the legal system for redress,
due to a number of factors including their lack of knowledge of the law, as well as socio-economic and cultural
barriers. No less significant are the feelings of shame or fear of retaliation when initiating a legal case, especially
if the woman'’s actions are viewed as ‘going against the norm! For example, women who have experienced sexu-
al harassment in the workplace often remain silent because they are concerned with losing their jobs or stigma-
tisation. Class action suits have been used successfully to challenge entrenched patterns of discrimination and
disparate impact in hiring practices and have led to important legal change. Collective claims are more limited
in the European context, but several countries recognise the legal standing of organisations in collective actions
and on behalf of an individual victim.

Case-law example: Lois E. Jenson v. Eveleth Taconite Co. (1992) was the first class action lawsuit in the United
States on sexual harassment in the workplace. The petitioner alleged that she and other female employees
experienced regular hostile behaviour from male employees, including sexual harassment, abusive language,
threats and intimidation. Because the company had a history of inaction concerning reports made by female
employees of unwelcome touching, offensive language, and sexually explicit materials in the workplace, a class
action was initiated. The class was defined as all women who had applied for or been employed in specific posi-
tions in the company. Among the outcomes of the trials, the company was ordered to implement training for all
employees on sexual harassment. The case is important precedent in the US legal system for defining the bur-
den of proof in cases of a hostile work environment, but it is also viewed as ground-breaking for addressing an
entire workplace culture and providing women with a forum to demand redress for violations of their rights and
improvements for future female employees.

Finally, even when not parties to a legal proceeding, NGOs and other organisations can also play an important
role in providing courts with expert opinions, especially concerning discrimination or gender-based violence
claims. Further information about third-party interventions is provided in module 4.10 on the role of experts
and amici curiae.

271. Ibid. p. 47.

272. CJEU, Centrum v. Firma Feryn, Case C-54/07, judgement of 10 July 2008. Accessible at: http://eur-lex.europa.eu/legal-content/EN/
ALL/?uri=CELEX%3A62007CJ0054.

273. European Union Agency for Fundamental Rights (FRA). 2012. p. 41
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4.2 Initial procedural issues and investigation

This section concerns decision-making at the initial stage of a legal proceeding, before any determinations
based on facts or evidence are made. It is useful to consider the role of prosecutors and judges separately in
terms of good practices that will ensure women's access to justice. For prosecutors, this period corresponds to
the investigation phase during which decisions are made about how a criminal case is charged and preliminary
procedural issues are resolved before adjudication. For judges, the pre-trial period may not always entail an in-
depth investigation, but it does involve decision-making on such topics as whether to admit a complaint or
claim, interim measures (such as issuing a protective order in a case of domestic violence or determinations of
child custody in divorce cases). Judges and prosecutors alike should approach all initial procedural issues with
sensitivities to gender.

Looking more closely at the role of the prosecutor in cases of gender-based violence, sexual harassment,
or even discrimination (if criminalised under national legislation), the investigation process is a critical turn-
ing point in terms of whether the case enters the criminal justice system. Key considerations that prosecutors
should keep in mind during the investigation period include the following:

- Be aware that individual victims, especially young victims and victims of sexual crimes, may find it very
difficult and even traumatising to speak about their experiences with male law enforcement profession-
als, including prosecutors. While part of a gender-sensitive approach requires all prosecutors to learn to
recognise signs of distress during meetings and avoid any secondary victimisation, it can also be a good
practice to inquire whether the victim has a preference about the sex of the prosecutor assigned to her
case. Some victims may prefer to speak with a female prosecutor, or to have a female officer, family mem-
ber, friend or NGO advocate present, and so efforts should be made to accommodate such preferences.

« Cases on violence against women, especially domestic violence, sexual violence, and rape, require close
cooperation between the police and prosecutors during investigation. The prosecutor oversees the
lawfulness of the investigation and evidence-gathering process and monitors whether investigators are
observing human rights standards. Equally important, the prosecutor must also “ensure that all avail-
able evidence has been collected, whether this is by the police, investigating body or by the prosecutors
themselves”4 A thorough investigation at this stage reduces the reliance on the testimony of the victim/
witness as the only form of evidence at trial, and it increases the likelihood of a successful prosecution.

Prosecutors should be especially vigilant about the possibility that police attitudes, myths or gender stereo-
types®s have influenced the investigation and compromised evidence collection. Prosecutors must review ar-
rest trends and verify that the police are properly identified and responding to acts of VAW.

It is not uncommon in jurisdictions in which police carry out domestic violence investigations for prosecutors
to find procedural errors or other weaknesses in the police work, for example, when evidence collection is not
thorough or when police fail to observe due process requirements. The result is usually to drop the charges or
send the case back for further investigation, which not only causes delays by may also mean that the case nev-
er enters the justice system at all. In their capacity to oversee police-led investigation, it is important that prose-
cutors engage constructively with police and provide guidance on how to use proper investigative techniques
to prove the elements of the crime and avoid reliance on gender stereotypes. “Prosecutors should not use evi-
dential difficulties to dismiss cases if they find that these difficulties are due to lack of care and commitment in
the investigative process.*

When a woman's rights have been violated (for example under Article 3 of the European Convention on Hu-
man Rights), the lack of effective investigation into the violation is itself a breach of international law guarantee-
ing the right to a remedy (for example, under Article 13 of ECHR) and grounds for a claim against the State to be
brought before an international court, such as the ECtHR.

M Good practice: In Belgium, a joint circular developed by the Minister of Justice and the Board of Prosecutors
General on criminal policy with respect to violence in couples sets forth guidelines for criminal policy on do-
mestic violence addressed to police and prosecutors. The circular standardises a common system for identifying
and registering domestic violence cases and for evidence collection. The circular is part of a multi-disciplinary

274. UNODC. 2014. p. 43.

275. For examples of how stereotypes have improperly influenced law enforcement officials’ investigations into violence against women
see, e.g., Isatou Jallow v. Bulgaria, Communication No. 32/2011, UN Doc. CEDAW/C/52/D/32/2011 (2012), para. 8.6 (CEDAW); Case of
Gonzdlez et al. (‘Cotton Field’) v. Mexico, Judgment of 16 November 2009 (Preliminary Objection, Merits, Reparations, and Costs), paras.
400-401 (Inter-American Court of Human Rights).

276. Ibid. p. 71.
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approach that incorporates a victim-centred perspective throughout that also includes procedures for inform-
ing victims of their rights and making referrals to support services.?”

« The level of discretion that prosecutors exercise over whether a criminal case will move forward to ad-
judication or not and how a case will be charged varies according to the different jurisdictions. In every
legal system, however, the prosecutor should base the decision on all the available evidence, the like-
lihood of conviction and the seriousness of the crime. Gender stereotyping can improperly influence
prosecutors’ charging decisions and thus the convictions that follow. Decision-making should not be in-
fluenced by attitudes indicating that some forms of gender-based violence, such as domestic violence
or stalking are of lesser importance than other crimes, that they are ‘family matters, or they do not pres-
ent arisk to the larger society. Likewise, prosecutors should not base a charging decision on stereotyped
notions of who is a ‘real victim’ or what is the ‘appropriate behaviour’ of a victim of violence.

M Good practice: UN Women recommends that countries adopt pro-prosecution and absent-survivor/vic-
tim prosecution polices in cases concerning violence against women. The Istanbul Convention requires State
parties to allow for the investigation and prosecution of cases of violence against women to proceed ex parte or
ex officio (meaning that they shall not depend on a complaint or report from the victim) (Article 55). Such polic-
es help to eliminate the problem of prosecutorial discretion being applied when there is a perception that vio-
lence against women is not a serious problem, that victims cannot be trusted, or there are difficulties collecting
evidence.”® Polices can also be introduced that require prosecutors to provide explanations about why a case
has been dropped, which can then be subjected to judicial review. Such policies send strong messages to the
perpetrator and the larger community that the State takes cases of violence against women seriously and does
not consider them to be ‘private issues. At the same time, when prosecution is pursued without the consent of
the victim, it is critical that the victim has access to other legal remedies, such as protective orders.?? Consider-
ations of victim/survivor safety are discussed in detail in modules 4.8 and 4.9.

Judges also have an important role in ensuring that women are not prevented from accessing justice due to
procedural barriers at this early stage. For example, in jurisdictions in which courts have the power to issue pro-
tection orders against perpetrators of domestic violence, the judge presides over a hearing at which time the
victim and offender present evidence. Protective order hearings are not necessarily held in the context of crim-
inal proceedings with a full investigation (although judges will rely on police investigative reports). Therefore,
the judge’s determination on whether a victim requires protective measures is critical not only for the safety of
the victim and other family members, but also in creating the best possible conditions for the case going for-
ward and resulting in a conviction. Victims/survivors who do not fear for their personal safety and are reassured
that the justice system also focuses on reducing risk of further violence are much more likely to cooperate as
witnesses in a subsequent criminal trial. In addition, protective order hearings are an important first opportu-
nity for the judge to set an appropriate tone and demonstrate that the State exercises due diligence in cases of
domestic violence.

Likewise, judges can exercise discretion during the preliminary stages of a criminal process to take steps to pro-
tect victims'/witnesses’ rights and dignity and to ensure they do experience secondary victimisation, for exam-
ple by excluding the public from hearings if the case concerns sexual violence and requires confidentiality (pre-
liminary investigatory phase, protective order hearings, bail hearings, etc.). The Istanbul Convention, for exam-
ple, makes clear that the rights, interests and special needs of victims/witnesses shall be protected at all stages
of the investigation (Article 56) including taking measures to inform victims about potential danger from the
perpetrator, about their rights and available services, to protect the victim’s privacy, and to avoid contact be-
tween the victim and perpetrator.

Many of these considerations can be relevant to civil cases as well. For instance, courts often seek to encourage
litigants to negotiate and settle cases to avoid burdening the legal system with hearings and/or trials. Judges
should keep in mind, however, that the decision to settle a case should be made by the parties, and there may
also be cases that should not be settled given their legal importance, for instance cases of particularly egregious
sexual harassment. Judges should consider in each case whether it is appropriate to promote settlement, giving
consideration to women'’s access to justice issues. They can be attentive to the possibility that a female applicant
is being pressured to reach a settlement and make the appropriate rulings in the pre-trial period.

277. Council of Europe Gender Equality Commission. 2015. Compilation of good practices to reduce existing obstacles and facilitate women'’s
access to justice. Strasbourg. pp. 24-26.

278. UN Women. 2012. Handbook for Legislation on Violence Against Women. p. 35.

279. Cheryl Thomas, “Legal Reform on Domestic Violence in Central and Eastern Europe and the Former Soviet Union”, paper presented at
the Expert Group Meeting on good practices in legislation on violence against women, Vienna, Austria, 26- 28 May 2008.
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Both prosecutors and judges should take steps from the initiation of a criminal complaint concerning gen-
der-based violence to ensure that there are no delays in the investigation and evidence-collection stages
(especially concerning the collection and testing of forensic evidence) that would jeopardise the prosecution
and adjudication. It is a general good practice to use expedited proceedings (such as fast-tracking and special-
ised courts) in cases of violence against women. Further information about case management, including good
practice examples, can be found in module 4.8, below.

A good practice found in a number of countries is to grant investigative power to specialised equality and
quasi-judicial bodies. How courts and extra-judicial bodies interact is discussed in section 4.1, below.

Case-law example: The 2016 case of Halime Kili¢ v. Turkey illustrates several failings that occurred during an in-
vestigation/pre-trial period that the ECtHR determined amounted to a violation of Article 2 (the right to life) in
conjunction with Article 14 (prohibition on discrimination) of the ECHR. In this case, a victim of domestic vio-
lence lodged four complaints with the authorities and obtained three protection orders against her husband.
In 2008, the victim made the first complaint and requested a protection order, which was granted by the Fami-
ly Court. The prosecutor brought charges against the perpetrator. When the victim later lodged a second com-
plaint, the court issued two more protection orders, and the prosecutor committed the perpetrator to trial, re-
questing pre-trial detention, which the court denied. The victim requested further assistance from the prosecu-
tor, alleging that her husband had made death treats. After making a fourth complaint, the victim was killed by
her husband. The ECtHR found that the time it took to issue the protective orders was protracted (19 days in one
case and 8 weeks in the second), that there were delays in the prosecutor ordering the perpetrator to be placed
in custody, the court did not properly assess the risks to the victim and order pre-trial detention, the perpetra-
tor was never prosecuted for violations of the protective orders, and neither the police nor prosecutor had in-
formed the victim about available shelter facilities.>*

4.3 Evidentiary issues

The CEDAW Committee identifies several problem areas related to the evidentiary base in cases brought by
women, such as: inadequate evidence collection (failures during the investigation period); evidentiary rules that
are “restrictive, inflexible or influenced by gender stereotypes” (especially relevant to violence against women
cases); and difficulties collecting evidence “relating to emerging violations of women’s rights occurring on line
and with the use of ICT’s [information and communication technologies] and new social media.”®' An additional
challenge for legal practitioners is determining the types of evidence that can be used in cases alleging sex- or
gender-based discrimination. This section explores good practices for collecting evidence, both related to dis-
crimination cases and GBV and draws attention to examples of good practices in modifying rules of evidence in
order to increase protection for victims of GBV and reduce secondary victimisation.

One of the challenges in prosecuting and adjudicating cases of gender or sex-based discrimination is the ab-
sence of evidence to prove that specific actions or decisions were discriminatory. Not only is evidence of direct
discrimination usually non-existent (for example, rules, policies and practices appear neutral; they do not explic-
itly establish different treatment for women and men), but discrimination claims usually require specific types
of evidence as well as procedural rules that make it easier for claimants to establish discrimination.®®? In the ma-
jority of discrimination cases, the prosecutor (if discrimination is defined in the national criminal code) and the
judge (in civil and criminal cases) will collect and review evidence of indirect discrimination. Therefore, when
reviewing evidence, the focus should be on the effects of the rules, policies or practices that are being chal-
lenged in order “to show that they are disproportionately unfavourable to specific groups of persons by com-
parison to others in a similar situation.”*

In discrimination claims establishing the burden of proof and the evidence required to make a prima facia case
are both important considerations. Note that the role of victims in presenting evidence, the weight of evidence
required and the burden of proof all differ in significant ways between criminal, administrative and civil cases

280. Halime Kili v. Turkey (application no. 63034/11), Judgement of 28 June 2016.

281. General Recommendation No. 33 on women'’s access to justice. paras 25(a) and 51.

282. Farkas. L. & Petrovski, S. 2012. Handbook for Training Judges on Anti-Discrimination Law. OSCE Mission to Skopje. p. 9.

283. European Union Agency for Fundamental Rights/ Council of Europe. 2010. Handbook on European Non-discrimination Law. Luxembourg.
p. 129.
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(for example, in employment cases). In criminal cases, the victim has a more limited role. It is the responsibility
of the complainant/authorities to investigate and establish discrimination, beyond a reasonable doubt, and that
the accused had discriminatory intent. The standard of proof is higher in criminal cases due to the presumption
of innocence and severity of the possible sanctions. The burden of proof does not shift.

In contrast, in civil cases and administrative proceedings on sex/gender discrimination, victims have a more ac-
tive role, and each party presents evidence supporting his or her claim. Most importantly, under European law,
established by EU directives and the case-law of the CJEU, the burden of proof shifts from the plaintiff to the
defendant. Put simply, the shift in the burden of proof does not alleviate the obligation of the plaintiff to estab-
lish a causal link between the conduct and the harm suffered- to present evidence of discrimination. Instead,
they must first “convince the court of the probability that they suffered discrimination”?*- establishing a prima
facia case (meaning, ‘on first impression; it is accepted that discrimination occurred until proven otherwise).
The burden of proof then moves to the respondent/defendant to prove that discrimination was not the moti-
vation for the specific treatment. “If the respondent is unable to give objective reasons for the treatment that
are unrelated to discrimination, [s/he] will be liable for a breach of non-discrimination law."*** The EU notes that
in many countries there is still an “imperfect understanding” among judges, legal professions and even some
equality bodies about the requirements for establishing a prima facie case and shifting the burden of proof and
that both training for legal practitioners and written guidance are needed.>®

M Good practice: The Swiss Federal Act on Equality between Women and Men**” was adopted, in part, to fa-
cilitate implementation of anti-discrimination provisions contained in the Swiss Constitution, particularly es-
tablishing a procedure for litigation of such cases. The Act includes a provision on ‘facilitated proof,” - the exis-
tence of discrimination is presumed as long as the plaintiff is able to demonstrate that discrimination is plau-
sible. In the context of labour relations, Swiss case-law has established that it is sufficient for a woman to show
that a male employee in a similar position who performs similar work earns more than the female employee (for
example, a demonstration that the female worker earned from 15% to 25% less than a male worker) in order to
shift the burden of proof. To overcome the presumption of discrimination, the employer must provide proof of
an objective reason to justify the differential treatment; the justification must be proportionate to the degree of
discrimination. These evidentiary rules take some of the burden of proof from the plaintiff and also facilitate the
work of the judge- who may make a finding of discrimination without rigorous proof. This approach was adopt-
ed in order to promote the recognition of discrimination in the employment context.?®

Common forms of evidence in cases of sex or gender-based discrimination do not differ from those submitted
in cases of discrimination on other grounds, such as: witness statements, documents, or common knowledge.>
In addition, it is important that practitioners are also familiar with other types of evidence, such as statistics, situ-
ation testing, questionnaires, audio or video recordings, forensic expert opinions and inferences drawn from cir-
cumstantial evidence, that can be used to prove discrimination claims. These types of evidence are summarised
in the table below.>°

Type of evidence How it is used

Situation testing Can be used to uncover discriminatory practices and differential treatment in employment, for
example. The process involves putting a person (here, a man) in an identical situation to the
person alleging discrimination and assessing the action of the alleged discriminator. Note that
this type of evidence is particularly useful in cases where the discriminator’s action would be
immediate, such as being given access to restaurants or rental property or in the case of hiring
for a job. It would be more difficult to apply in cases alleging discrimination in promotions, for
example.

284. Lilla Farkas. 2011. How to Present a Discrimination Claim: Handbook on seeking remedies under the EU Non-discrimination Directives,
(European Commission), p. 52.

285. lbid.

286. Lilla Farkas and Orlagh O'Farrell, 2014, Reversing the burden of proof: Practical dilemmas

at the European and national level, (European Commission), p. 8.

287. Loifédérale sur I'égalité entre femmes et hommes, 24 March 1995.

288. See Florence Aubry Girardin, 2016, Moyens a disposition des juges en vue d'améliorer |'acces des femmes a la justice Situation de la
Suisse, presentation at the regional conference Strengthening judicial Capacity to Improve Women'’s Access to Justice, 24-25 October,
Chisinau, Republic of Moldova.

289. Farkas. L. & Petrovski, S. 2012. Handbook for Training Judges on Anti-Discrimination Law. p. 44.

290. Information summarised from Handbook for Training Judges on Anti-Discrimination Law.
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Type of evidence How it is used

Questionnaires In some jurisdictions, national law gives victims the opportunity or obligation to contact
the alleged discriminator and to ask for clarification of his/her conduct in a questionnaire.
The questionnaire answers, or a non-response, are evidence from which the court can draw
inferences. Note that in countries without this specific legal process, victims (or prosecutors) can
still use a response from an alleged discriminator as evidence.

Statistical data Statistical evidence is an important means of establishing indirect discrimination, and patterns
of discrimination, on the grounds of sex or gender, especially in the employment context
(unequal pay or non-hiring and promotion, for example). “Using statistics helps to shift the
focus away from the individual victim towards broader underlying structural inequalities. This
is helpful if a victim knows that there are many others who share [this] fate but are unwilling to
bring an action against the discriminator.">"

Audio or video Evidentiary rules around the use of audio or video recordings differ by jurisdiction, but some
recordings countries do allow this form of evidence to be used by equality bodies and in court.

Opinions of expert Expert opinions can be especially useful in establishing that there are patterns of discrimination
witnesses in specific institutions or to assess and explain how evidence of discrimination in technically

complex cases (for example, in determining what is “equal work” in cases alleging that a woman/
women were paid less for the same work performed by men).

In cases with prosecutorial involvement, it is important that prosecutors act with due diligence to explore var-
ious options for proving the existence of discrimination by considering various types of evidence. One of the
most common barriers to justice that women who have experienced discrimination encounter is the lack of fa-
miliarity and practice of judicial officers with the evidence needed in cases of indirect discrimination. Too often,
the absence of evidence of direct discrimination is used as justification for not charging a case or dismissing a
claim.

A careful approach to evidence collection is also a critical part of prosecuting criminal cases, especially of vio-
lence against women. Both prosecutors and judges should always keep in mind the responsibility of the State
to gather sufficient evidence to convict a perpetrator of violence which means that a victim’s testimony remains
crucial but is by no means the only type of evidence that should be considered. This point is articulated in the
Istanbul Convention which states that parties to the convention “shall ensure that investigations into or prose-
cution of offenses [...] shall not be wholly dependent upon a report or complaint filed by a victim [...] [and the]
proceedings may continue even if the victim withdraws her or his statement or complaint” (Article 55).

Case-law example: In case of M.C. v. Bulgaria®?, the applicant alleged that she was raped by two men, a charge
that both men denied. When the case was investigated, insufficient evidence was found of M.C. being forced to
have sexual intercourse. The prosecutor terminated the proceedings based on a determination that the use of
force or threats had not been established beyond a reasonable doubt and “no resistance on the applicant’s part
or attempts to seek help from others had been established.” In her communication to the ECtHR, the applicant
alleged that the action of the prosecutor reflected a practice of prosecuting rape perpetrators only when there
was evidence of “significant physical resistance” even though this was not an element of the crime, nor clearly
supported by case-law. The ECtHR determined that both the investigator and prosecutor considered that date
rape had occurred, but given the absence of “direct evidence” (traces of violence or proof of resistance), they ad-
opted the view that lack of consent could not be inferred. The Court pointed out that the authorities had not
considered other evidence (e.g. that M.C. had been mislead and coerced) or explored other possibilities (e.g. that
M.C. experienced ‘frozen fright’ and therefore submitted to the act of rape or dissociated). The ECtHR held that
there had been ineffective investigation in this case, in violation of the ECHR.

It is a good practice for prosecutors dealing with violence against women cases to take specific steps to reduce
the likelihood that victims will refuse to co-operate in criminal cases by adopting a victim-centred approach that
minimises the risk of repeated violence for the victim. A victim-centred approach can enhance the willingness of

291. Ibid. p. 47.
292. Case of M.C. v. Bulgaria, Judgement of 4 December 2003.
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victims to testify and their ability to do so effectively. Key to a victim-centred approach is the creation of an en-
abling environment that allows victims to provide the best possible evidence. This requires prosecutors to avoid
making assumptions about victims and to keep an open mind when listening to their experience. It is important
to recognise that providing evidence about violent incidents can impact victims differently. Some may find the
process cathartic, or empowering and a part of their recovery process. Others victims may experience second-
ary traumatisation. With these different outcomes in mind, prosecutors bear the responsibility of assessing the
individual circumstances of each victim and tailoring their responses to meet the specific situations. The roles
played by prosecutors in eliciting evidence and by judges in steering the trial process are particularly import-
ant.2 Such approaches are described in module 4.8 on case management.

In terms of evidence collection, prosecutors must have the knowledge and skills needed to vigorously prosecute
a case without the victim’s testimony, and this requires constructing the case using non-victim or corroborat-
ing evidence. Prosecutors must be pro-active both in instructing police to collect specific types of evidence and
in exploring the range of potential pieces of evidence.>*

Note that, here, non-victim evidence refers to sources of evidence that support the victim’s claim, other than that
provided by the victim/survivor herself. The term corroborating evidence can also be used, for example, if a vic-
tim’s statement to the police or prosecutor is submitted as evidence in court but the victim does not testify and
other forms of evidence are offered. Corroborating evidence does not apply to the problematic practice in cases
of domestic or sexual violence of requiring multiple forms of evidence for each charge based on a presumption
that the victim is not credible. Many national legal systems once required such corroboration (e.g. two forms of
evidence that penetration took place, two forms of evidence of lack of consent, etc. in rape cases), but have since
removed this requirement.

The following checklist presents some of the most common types of non-victim/corroborating evidence used in
cases of domestic violence, which could also be relevant to some other cases of violence against women.

v’ Statements of police officers, from the scene or regarding other interactions with the victim or accused.

v’ Statements of neighbours or other witness accounts (for example, friends, childrens, teachers, co-work-
ers, staff of women'’s crisis centres and shelters, etc.).

v" Recordings of emergency calls/ police dispatch calls.

v CCTV recordings (note that such recordings are especially useful in cases of stalking on harassment).

v" Photographs of the injury and scene (including photographs of property damage).

v Medical history/reports (including history of emergency treatment as well as reports that show a histo-
ry of abuse, such as dental records; examinations by specialists).

v' Forensic medical certificate from the incident.

v' History of previous incidents (e.g. criminal record of the perpetrator; past exclusion/protective orders;

administrative penalties).
v' Previous reports on domestic violence that were not pursued.

v' Communication from the perpetrator to the victim, especially those that can be used as evidence of
threats (notes, letters, emails, SMS messages, facebook/whatsapp posts, etc.).

v’ Bad character evidence about the perpetrator

v’ Expert testimony or witnesses, especially to explain the impact of violence on the victim, common be-
haviours and reactions of rape victim, concepts such as the cycle of violence or battered women'’s syn-
drome, etc.

It is a common myth that “if the violence is serious enough, the victim will testify in court”” In fact, the victim’s
willingness to testify depends on a number of factors, including whether she feels threatened by the perpetra-
tor, has been pressured not to cooperate in the prosecution and her dependent status on the perpetrator (es-
pecially in cases of domestic violence). It is not unusual in cases of domestic violence for a victim to request that

293. Forafuller discussion on the victim or witness-centred approach, see Gopalan, Kravetz and Menon, “Proving Crimes of Sexual Violence
in Serge Brammertz and Michelle Jarvis (eds), Prosecuting Conflict-Related Sexual Violence at the ICTY (OUP, 2016), 111-130.

294. Further guidance about prosecutor and police cooperation can be found in Council of Europe, Anna Constanza Baldry and Elisabeth
Duban. 2016. Improving the Effectiveness of Law Enforcement and Justice Officers in Combating Violence against Women and Domestic
Violence: Training of Trainers Manual. Available at https://rm.coe.int/16806acdfd

295. Note that special techniques and processes should be in place when interviewing children about GBV.
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the prosecutor drop the case or otherwise indicate before trial that she will be an unreliable witness (she may
fail to attend meetings or to appear in court, contradict her earlier statement when on the stand, minimise the
violence, testify that the perpetrator did not cause the injuries, etc.).

In addition to careful preparation of alternative forms of evidence, prosecutors should thus take steps to ensure
that the victim understands her role in the trial, what will take place and how the prosecutor will act to minimise
her risk. It is also a good practice for prosecutors to ensure that there is a clear and comprehensive victim state-
ment in the case file that can be used as evidence if the witness does not testify in court and to protect the vic-
tim from unnecessary and repetitive questioning about the incident. Such a report can be in written form but
consideration should be given to using video statements. This practice is especially helpful for victims of sexual
violence as it minimises the need for them to repeatedly speak about the incident.

Prosecutors and judges should also give careful consideration to the methods for introducing evidence in
court, especially those that can minimise trauma and stress for the victim and avoid overly intrusive or repetitive
questioning. For example, when victims who are traumatised and fearful of facing the abuser in court, pre-re-
corded video testimony can be introduced as evidence. Even if the jurisdiction requires cross-examination or
confrontation by the defence, the prosecutor can request and/or the court can order that testimony be given
from another room via video link or closed circuit television. If a female victim/witness appears to contradict her
testimony in court, the judge should be prepared to question her sensitively in order to establish the reasons for
the change so that they can be addressed (for example, by removing the defendant from the courtroom if in-
timidating tactics are being used).

Another important aspect of case preparation is to anticipate and plan for the possible introduction of prejudi-
cial, embarrassing or harmful evidence by the defence, in particular evidence that may be damaging to the wit-
ness but which is not relevant or has no value in the case (for example, evidence of past sexual conduct or rep-
utation, of substance abuse, etc.). Note that the Istanbul Convention expressly requires states to take measures
to ensure that evidence related to the sexual history and conduct of victim’s of violence is permitted only when
it is “relevant and necessary” to civil or criminal proceedings (Article 54).

Very often intrusive questioning in cases of violence against women is used in order to present evidence based
on stereotypes and assumptions about, for example, women'’s private behaviour, dress and private life. Prosecu-
tors must be ready to object to and shield victims/witnesses from any evidence related to a victim's ‘bad’ charac-
ter that is prejudicial and unrelated to the incident being prosecuted. Likewise, judges should also monitor the
proceedings and intervene if the attention shifts toward questioning the victim’s credibility, rather than estab-
lishing the guilt or innocence of the accused.

Case-law example: The case of Y v. Slovenia before the ECtHR concerns procedural obligations and role of the
judge during criminal proceedings in a case of sexual assault. The underlying case concerns a claim made by
Y against X, alleging that he had forced the applicant (a 14-year old girl at the time) to engage in sexual inter-
course. During the criminal proceedings, gynaecological evidence was found to be inclusive, and X cross-exam-
ined Y, asking her over 100 questions during a four-month period. The ECtHR examined whether in the criminal
proceedings against X, the State afforded sufficient protection to Y’s right to respect for her private life, and es-
pecially for her personal integrity. The Court found that many of X's questions during cross-examination were
aimed at attacking Y's credibility and intended to denigrate her character. While acknowledging the right of the
defendant to cross-examination, the Court held that the State failed to maintain an appropriate balance be-
tween the rights of the defendant and the applicant’s right to privacy. While noting that the defence has some
leeway to challenge the reliability and credibility of the witness/victim and to point out possible inconsistencies
in her testimony, the Court also stated clearly that “cross-examination should not be used as a means of intim-
idating or humiliating witnesses">°

Rules of evidence and procedure play a critical role, as they can entrench gender stereotypes which undermine
the credibility of victims.?” “Procedures and rules of evidence in the criminal justice system are often infiltrated
by strong gender stereotypes which can result in engagement in gender-biased behaviour by court officials and

296. ECtHR, Judgement in Y'v. Slovenia, 28 May 2015.
297. For a detailed discussion on this point, see Sexual Violence against Women: Eradicating Harmful Gender Stereotypes and Assumptions
in Law and Practice, International Commission of Jurists, 2015.
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discrimination against women by the criminal system in general. Gender stereotypes particularly affect proce-
dures in rape and violence against women cases.">®

Victims of sexual violence have been viewed with suspicion and distrust by the legal system, based on the false
belief that women fabricate allegations of rape and sexual assault. Although false, this notion is deeply embed-
ded in certain legal systems. As a result, unique evidentiary rules were developed for cases of sexual violence.
These rules reflect some of the stereotypes about victims of sexual violence and facilitated intrusive and unwar-
ranted inquiry and speculation about her “morality” and “character” thus, making it very difficult for a victim to
establish her credibility.*® Three evidentiary rules that rely on gender stereotypes and should be avoided in-
clude the following:

The prompt complaint requirement: procedural and evidentiary rules and practices that relate to the time-
frame within which a complaint of sexual violence is made. In some jurisdictions, a delay in reporting may be
used to question the truthfulness of a victim’s allegation. Requiring this form of evidence gives legal form to ste-
reotypical assumptions that a‘real’ or ‘ideal’ victim of sexual violence will report the violence quickly.>®

The corroboration requirement prohibits convictions based solely on the testimony of the victims and impos-
es a legal requirement that the victim’s testimony must be corroborated by other evidence - whether physical,
forensic, medical or the testimony of other witnesses. This requirement imposes a higher burden of proof on vic-
tims of sexual violence in comparison with other violent crimes, where a conviction may be secured solely on
the victim’s testimony.>' The corroboration requirement embodies the assumption that women lie about being
sexually assaulted and is premised on the mistaken notion of how sexual violence occurs and what it involves.

Credibility challenges based on the victim'’s prior sexual conduct reflect the stereotype that women are more
likely to be believed if seen as, chaste, moral or respectable. It reflects “the assumption too often made in the
past that a woman who has had sex with one man is more likely to consent to sex with other men’** even
though there is no “logical or practical link between a woman'’s sexual reputation and whether she is a truthful
witness"3% Aside from being irrelevant, the admission of evidence relating to a victim's sexual history is prejudi-
cial and potentially traumatising to the victim. Such evidence effectively puts the victim on trial by focussing on
their behaviour outside the court room instead of the alleged conduct of the defendant.*

M Good practice: Rape shield laws are designed to prohibit or limit the use of the victim’s sexual history, be-
haviour or reputation that is unrelated to the subject of the legal proceeding. Rape shield laws are based on an
understanding that these forms of evidence are often used to undermine a victim’s credibility and can also vio-
late her privacy. Among other jurisdictions, rape shield laws exist in Canada, the United Kingdom and the Unit-
ed States (at both the state and federal levels).

Other problematic forms of evidence specific to cases of sexual violence include: evidence of the use of force
or a physical struggle (as an element of the crime or relied upon as corroborative evidence to bolster a victim's
credibility); lack of evidence of the victim fighting back (to imply that the sexual intercourse was consensual).
These evidentiary requirements reflect the erroneous belief that if sexual violence is truly non-consensual, the
woman will fight back and the perpetrator will have to use physical force or the threat of it to overcome her.

Case-law example: Case-law example: In the case of M.C. v Bulgaria, the ECtHR noted that: “[T]he evolving un-
derstanding of the manner in which rape is experienced by the victim has shown that victims of sexual abuse -
in particular, girls below the age of majority — often provide no physical resistance because of a variety of psy-
chological factors or because they fear violence on the part of the perpetrator.“[Any] rigid approach to the pros-
ecution of sexual offences, such as requiring proof of physical resistance in all circumstances, risks leaving certain
types of rape unpunished and thus jeopardising the effective protection of the individual’s sexual autonomy.s

298. Gabriella Knaul, Report of the Special Rapporteur on the independence of judges and lawyers, UN Doc. A/66/289 (10 August 2011),
para. 46.

299. R.v. Seaboyer, [1991] 2 S.C.R. 577, 708-709 (L'Heureux-Dubé & Gonthier JJ, dissenting in part) (Canada, Supreme Court).

300. CEDAW Committee, Karen Vertido v. The Philippines (2010), Communication No. 18/2008, paras. 8.4-8.5. See also International Commission
of Jurists. 2015. Sexual Violence Against Women: Eradicating Harmful Gender Stereotypes and Assumptions in Law and Practice., p.12.

301. See CEDAW Committee. 2015. General Recommendation No. 33 on Women'’s access to justice. para. 25(a)(iii).”

302. Rv A (no.2) [2001] UKHL 25 (United Kingdom).

303. R.v.Seaboyer [1991] 83 DLR (4™) 193 (Canada Supreme Court)

304. Forafuller discussion on the importance of a gender sensitive evidentiary framework. see Gopalan, Kravetz and Menon, “Proving Crimes
of Sexual Violence” in Serge Brammertz and Michelle Jarvis (eds), Prosecuting Conflict-Related Sexual Violence at the ICTY (OUP, 2016),
p.130-145. The discussion on ICTY rules of evidence and procedure on sexual violence evidence provides good practice examples
applicable in national jurisdictions.

305. M.C. v Bulgaria (2003) ECHR 651, paras. 164-166.
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4.4Theory of the case and legal reasoning

Improving women's access to justice requires the application of a gender perspective throughout legal proceed-
ings. At the stage when practitioners are developing the theory of the case or undertaking legal analysis using a
gender perspective, taking a gender sensitive approach refers to a process of questioning “the facial neutrality
of laws and norms; [determining] the legal framework that will best effectuate the right to equality; [deciding]
whether differentiated treatment is legitimate; and [articulating] why we are applying the chosen framework to
the facts.>*® Here, developing the theory of the case refers to first determining the applicable law and then ap-
plying legal reasoning to interpret the law and apply it to the given set of facts.

One of the barriers to justice that women face is the absence of specific legislation that addresses the rights vio-
lations that they have experienced. Recall the Anna Belousova v. Kazakhstan communication to the CEDAW Com-
mittee described in module 3.4 of this manual. The Committee noted that there was no national law in Kazakh-
stan on sexual harassment. In such circumstances, legal practitioners will be required to look beyond domestic
law at international human rights standards. National law on date rape, stalking and harassment are also under-
developed, especially emerging areas of cyber staking and online harassment, but studies suggest that women
are increasingly being targeted through these media.

In preparing for a case of violence against women, prosecutors should prepare a theory of the case that pres-
ents the issue as both a crime and as a form of discrimination. In particular, prosecutors need to develop and
demonstrate an understanding of the nature of this form of violence, such as the cycle of violence, and its im-
pact on women.

The prosecutor should counteract any prevalent stereotypes such as “if she did not leave a violent relationship,
it was not very serious” or “it could not be rape if the victim did not fight back.” Prosecutors should be aware of
the dynamics of crimes that disproportionately affect women and explain victims' seemingly contradictory ac-
tions when prosecuting the case. They should use facts, evidence and statistics to refute myths and not perpet-
uate stereotypes themselves.

In order to improve women's access to justice, the CEDAW Committee recommends that States ensure the pro-
vision of remedies that are “adequate, effective, promptly attributed, holistic and proportional to the gravity of
the harm suffered”3”” Judicial remedies should be tailored to meet the specific human rights violation, to address
the wrong and also to compensate for the harm suffered. Gender-sensitivity requires consideration of what is
the most appropriate remedy in a given situation.

It can be useful for judges (as well as prosecutors who may recommend specific remedies) to use the follow-
ing short list of considerations when determine whether the remedy will “contribute to the elimination of the
patterns and discrimination and marginalisation that may have been behind the facts in the particular case”3®

v' Did the party suffer disproportionate harm based on her sex/gender?
v What types of remedies could provide the best redress for this kind of differential impact?

v What remedy would be the most appropriate way to make the victim whole, given the type of harm suf-
fered?

v When determining an appropriate remedy, have the victim’s desires been taken into account?

v Will the remedy provide redress for all the different types of harms that the victim has experienced and
have been identified? (Keep in mind, for example, the psychological harm that victims of gender-based
violence may suffer in addition to physical, sexual or other forms of harm, or lost income in cases of em-
ployment discrimination).

306. Suprema Corta de Justicia de la Nacion [National Supreme Court of Mexico]. 2014. Judicial Decision-Making with a Gender Perspective:
A Protocol. English edition. Mexico City. p. 106.

307. CEDAW General Recommendation No. 33, para 19(b).

308. Note that this provision is cited from the General Law of Victims of Mexico. See Suprema Corta de Justicia de la Nacion. Judicial Decision-
Making with a Gender Perspective: A Protocol, p. 131, from which the checklist is summarised.
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In civil cases, for example employment discrimination, appropriate remedies may include restitution (reinstate-
ment), compensation/compensatory damages, and measures to ensure non-repetition. Note that for victims of
sexual harassment or other forms of employment discrimination, reinstatement may not necessarily be the rem-
edy that women are seeking. Compensating the victim is important not only for restitution but because it sends
a clear message to the person/organisation using discriminatory practices. Courts should also consider ordering
rehabilitation (medical and psychological care and other social services) for victims.>*®

Determining the appropriate remedies in criminal cases, those concerning violence against women, requires an
understanding of the dynamics of violence and the harm that the victim has suffered.“The wishes and needs of
victims are often diametrically opposed to the requirements of legal proceedings,” and victims/survivors are of-
ten more willing to participate in formal legal proceedings if they believe “that the system offers remedies that
could potentially make the ordeal worthwhile.”>° The Istanbul Convention provides guidance on several import-
ant considerations in determining appropriate remedies. Remedies for civil damages and criminal sanctions
should not be mutually exclusive, which means that victims of VAW are entitled to civil remedies (against the
perpetrator of the state) in parallel with criminal sanctions (Article 29). Victims have the right to claim compen-
sation for the harm they have suffered(Article 30). Victims may be unaware of their entitlement to civil damages
or how to seek remedies, and so practitioners should provide basic information about these options along with
referrals to legal aid services. Note, however, that in cases of domestic violence, monetary sanctions against the
perpetrator are often ineffective and can potentially negatively impact a woman if she is financially dependent
on the husband or partner.

Case-law example: The case of Airey v. Ireland (1979) before the ECtHR demonstrated that the judicial remedies
that can allow a victim of domestic violence to escape the violent situation through, inter alia, divorce or sepa-
ration proceedings shall be accessible and effective in order to guarantee practical - not just theoretical or illu-
sory— protection to the victim in a vulnerable position. Effective access may require that the victim is afforded
legal aid due to the complexity of the case, the victim’s unfamiliarity with the court proceedings but also from
the point of view of the victim'’s lessened capacity to represent her interests due to her emotional involvement
in the case.’”

Protective orders are an example of a gender-sensitive remedy that has been used effectively in domestic vi-
olence cases. Protective orders are civil remedies that address the desire of many victims to end a violent rela-
tionship, without the perpetrator necessarily being criminally prosecuted or jailed. Protective orders alone are
not adequate remedies for domestic violence, and they are usually used in conjunction with separation/divorce
proceedings or criminal processes. As noted in the Istanbul Convention, protective orders shall be available “irre-
spective of, or in addition to, other legal proceedings”and they may also be introduced in subsequent legal pro-
ceedings (Article 53). Additionally, violators of protective orders shall be subject to criminal sanctions

The creation of programmes for perpetrators of violence (for example, for perpetrators of domestic violence
or for sex offenders) is a good practice and a requirement of the Istanbul Convention (Article 16). In many juris-
dictions, prosecutors can request and courts can order perpetrators to attend such programs as a condition of
their sentence. Note that such programs should not be mandated as an alternative to sentencing or other le-
gal sanctions. Such programmes have a goal of treating offenders and teaching them how to adopt non-violent
practices, with an eye toward the prevention of future violence. They may be offered in parallel with other pro-
grammes, such as anger management, relationship counselling or treatment for substance abuse and addiction,
but they are distinct forms of treatment and should not be substituted.

When used properly, perpetrator programmes can be an effective form of alternative relief for victims of vio-
lence. However, if attendance in such programmes is mandated, legal professionals have the responsibility of
determining that the programmes meet certain criteria, most crucially that they include risk assessments and
measures to ensure victim safety.3 When a perpetrator participates in such a programme, “it may influence a
victim’s decision to stay with or leave the abuser, or provide the victim with a false sense of security.s”

309. CEDAW General Recommendation No. 33, para 19(b).

310. Judith Lewis Herman. 2005. Justice from the Woman'’s Perspective. Violence Against Women 2005 11: 571-602, 574-575.

311. Airey.vIreland, Judgement of 9 October 1979.

312. See generally, Marianne Hester and Sarah-Jane Lilley, 2014, Domestic and Sexual Violence Perpetrator Programmes: Article 16 of the
Istanbul Convention, Council of Europe. Additional guidance on judicial considerations when mandating attendance in a perpetrator
programme can also be found in Improving the Effectiveness of Law Enforcement and Justice Officers in Combating Violence against
Women and Domestic Violence: Training of Trainers Manual.

313. Domestic and Sexual Violence Perpetrator Programmes: Article 16 of the Istanbul Convention,, p. 7.
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Particularly in the context of VAW, remedies that go beyond “restitution” (which would involve returning a victim
to the situation prior to the violation which may very well be the situation which gave rise to gender-based vio-
lence) are recommended. The Special Rapporteur on violence against women, its causes and consequences ad-
vocates for the use of reparations for women that strive to have a transformative potential, and that aspire to
subvert instead of reinforce gender hierarchies, systemic marginalization and structural inequalities that may be
at the root cause of violence against women.>*When they award transformative remedies that seek to eliminate
gender bias ands stereotyping at a structural level, justice actors are protecting and advancing women’s rights.

Thus, depending on the jurisdiction, judges may be able to order remedies that extend beyond those request-
ed by litigants, and have a broader impact across society. This may include orders to require certain public ac-
tors (e.g. law enforcement officers or health service providers) to take specific action.?> Additionally, instead of
dictating a remedy, courts may engage in a dialogue about remedies with the executive branch and require it
to propose solutions and explain its action on the matters before the court3'® By considering formal and sub-
stantive equality across the system, rather than focussing on a narrow assessment of individual cases in isola-
tion of the social context in which they occur, the judiciary can play a transformative role in furthering society
wide equality.3”

4.6 Sentencing and the enforcement/execution of judgments

In cases of violence against women, prosecutors and judges should ensure that the requested sentence reflects
the serious nature of the crime.®® Sentencing in such cases should be fair, non-discriminatory, proportionate,
uniform and consistent. Note that the primary goals of sentencing must be to prevent the reoccurrence of the
violence, to protect the victim, and to hold the perpetrator accountable. The rehabilitation of the perpetrator
shout not be the primary aim of a criminal sentence.

There is variation in the procedures for judicial decision-making about sentencing (in some European countries,
the court first establishes guilt and then judges may refer to pre-sentencing reports for guidance, while in oth-
ers the two phases are combined). Nevertheless, some points that prosecutors and judges may consider in the
context of criminal sentencing include the following:*

v' Are there aggravating circumstances that justify an increased sentence? (These can include the rela-
tionship of the perpetrator to the victim; whether the offense was repeated/does the perpetrator has a
prior conviction; whether children were present when the violence was committed; the extreme nature
of the violence and/or whether a weapon was used.)**°

v Does any risk assessment that was conducted during the proceedings indicate that there is a possibili-
ty that the perpetrator will reoffend?

v’ Is the perpetrator a ‘first-time’ offender? Practitioners should be aware that many offenders who ap-
pear in court for the first time have used violence in the past but may never have been charged. Caution
should be exercised when making decisions about suspended sentences or conditional released based
on the fact that the perpetrator does not have a criminal record. Prosecutors and judges should consult
other sources of information to determine a perpetrator’s history of abuse.

314. OHCHR, Report of the Special Rapporteur on Violence against Women, its Causes and Consequences, Rashida Manjoo(A/HRC/14/22, 19
April 2010), paras.31, 85. See also paragraph 32 in General Recommendation No. 28 on the Core Obligations of States Parties under
Article 2 of CEDAW, noting that “remedies should include different forms of reparation, such as monetary compensation, restitution,
rehabilitation, and reinstatement; measures of satisfaction, such as public apologies, public memorials and guarantees of non-repetition;
changes in relevant laws and practices; and bringing to justice the perpetrators of violations of human rights of women.”

315. See example of Gonzdlez et al. (“Cotton Field”) v Mexico, Inter-American Court of Human Rights, Judgment of 16 November 2009
(Preliminary Objection, Merits, Reparations, and Costs), para. 450.

316. See Judgement T-760 (Constitutional Court of Colombia, Sentencia T-760/08, July 31, 2008) (Colombia) cited in the Guide for the
Judiciary on Applying a Human Rights-Based Approach to Health Application to sexual and reproductive health, maternal health and
under-5 child health, OHCHR, Harvard FXB, UNFPA, WHO and PMNCH (Advance version) p. 40.

317. See Guide for the Judiciary on Applying a Human Rights-Based Approach to Health Application to sexual and reproductive health,
maternal health and under-5 child health, OHCHR, Harvard FXB, UNFPA, WHO and

PMNCH (Advance version) p. 43.

318. Istanbul Convention, Article 45.

319. Improving the Effectiveness of Law Enforcement and Justice Officers in Combating Violence against Women and Domestic Violence: Training
of Trainers Manual, pp. 90-92.

320. Istanbul Convention, Article 46.
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v’ (Can a perpetrator of sexual violence be required to register as a sexual offender as part of the sentence
in the particular jurisdiction?

v Has the victim been given the opportunity to provide information about the impact of the violence that
is relevant to sentencing? For example, judges can allow victims to address the court or provide a writ-
ten statement that presents her opinion about the sentencing of the perpetrator, the effect of the crime
on herself and other family member, especially children and any concerns she may have. Prosecutors
should prepare the victim for sentencing hearings and present her with such options. Judges are not re-
quired to follow the opinion of the victim, but her statements can be useful to remind the court of the
harm that the perpetrator has caused.

M Good practice: Some courts have developed sentencing guidelines to help judges decide on the appro-
priate sentence in domestic and sexual violence cases. In the United Kingdom, for instance, such guidelines list
the factors that a judge should consider and which may affect the sentence. The guidelines are based on re-
search and evidence and take into account the overall approach to the problem and the options of experts. No-
tably, the implementation of the guidelines is periodically reviewed. The Sentencing Council for England and
Wales has produced guidelines for cases involving sexual offenses, domestic violence and breach of a protec-
tive order.3

Judges and prosecutors play a role in overseeing the enforcement of judgments, especially when they involve
criminal proceedings (but also in civil cases, for example, violations of a protective order). Particularly in cases
involving violence, decisions about suspending a sentence, the conditions of imprisonment, and decisions re-
lease should not be made without considering the results of an assessment of the risk of future violence, to the
victim or to others.

In many domestic violence cases, a risk assessment will have been conducted by police at an early stage in the
proceedings, but it is vital that the findings be updated- a process that requires coordination among justice sec-
tor actors.32 Judges rely on expert reports about the dangerousness of an offender, especially when deciding on
the conditions of release. If an offender continues to make threats to harm the victim from prison, for example,
this would be vital information to consider in reviewing a custodial sentence. In the context of managing the risk
of dangerous offenders, the Council of Europe notes that “[e]fforts should be made to diminish missing infor-
mation, misunderstandings and/or the absence of appropriate reactions to the level of risk that can arise when
different agencies and types of staff have to co-operate. It is a common experience that reoffending takes place
particularly when relevant information has not been shared or when relevant parties have failed to act proper-
ly3 Further information about risk assessment is provided in module 4.8.1.

Case-law example: In A. v. Croatia, the ECtHR found a violation of the ECHR in a case involving domestic vio-
lence. After experiencing domestic violence by her husband, A initiated a number of legal proceedings (three
criminal proceedings and four for minor offenses). The outcome of such proceedings was the issuing of sever-
al protective orders, pre-trial detention, psychiatric and psycho-social treatment, and a prison term. Although
some of the sanctions were implemented, the perpetrator did not serve prison sentences for two offenses (one
of which included making death threats to the applicant). The ECtHR noted that the State failed to adequately
protect the applicant’s rights when the authorities did not take into consideration the different criminal and mi-
nor offenses proceedings concerning a number of violent acts committed by the same person against the same
victim, and failed to view the case history as a whole. This case highlights the importance of coordination with-
in the legal system and giving due consideration to the entire history of abuse and criminal history when mak-
ing determinations of the appropriate sanction. It also draws attention to the role of judicial oversight in ensur-
ing that judgements are executed and sentences are served.

321. Sentencing guidelines can be accessed from: http://www.sentencing-guidelines.gov.uk (under the “publications page’).

322. Further guidance about risk assessment can be found in Improving the Effectiveness of Law Enforcement and Justice Officers in Combating
Violence against Women and Domestic Violence: Training of Trainers Manual (Anna Costanza Baldry and Elisabeth Duban, Council of
Europe, 2016).

323. Committee of Ministers, Recommendation CM/Rec(2014)3 on Dangerous offenders, Explanatory Memorandum, para. 149.
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4.7 Alternative dispute resolution

Many jurisdictions around the world have been exploring the use of alternative forms of justice as a means to alle-
viate some of the burden on formal justice institutions and to increase access to justice for marginalised groups. Al-
ternative dispute resolution (ADR) is one such method, and the term ADR can refer to a wide variety of mechanisms
that replace a full-scale court process, such as arbitration, mediation and negotiation processes. ADR processes can
be voluntary or mandatory and may result in either binding or non-binding decisions. Among Council of Europe
member states, many have law that“provides for alternative dispute resolution processes and sentencing — in crim-
inal and in civil law. In particular in family law, methods of resolving disputes alternative to judicial decisions are
considered to better serve family relations and to result in more durable dispute resolution.”

While ADR may be beneficial in some settings, gender experts urge caution in applying such alternative pro-
cess in the context of women'’s access to justice. The CEDAW Committee recommends that ADR be prohibited
in cases of violence against women and called on States Parties to “ensure that cases of violence against wom-
en, including domestic violence, are under no circumstances referred to any alternative dispute resolution pro-
cedures”?*The Istanbul Convention also contains a clear prohibition on mandatory alternative dispute reso-
lution processes, including mediation and conciliation, in adjudication and sentencing concerning the kinds of
violence against women outlined in the convention itself (Article 48). The drafters of the Convention have taken
a clear stance that the serious risk that ADR will have negative effects if made mandatory and replaces adversar-
ial court proceedings outweighs any potential benefit.

“Victims of such violence can never enter the alternative dispute resolution processes on a level equal to that of
the perpetrator. It is in the nature of such offences that such victims are invariably left with a feeling of shame,
helplessness and vulnerability, while the perpetrator exudes a sense of power and dominance. To avoid the
re-privatisation of domestic violence and violence against women and to enable the victim to seek justice, it
is the responsibility of the State to provide access to adversarial court proceedings presided over by a neutral
judge and which are carried out on the basis of the national laws in force."s

ADR is not appropriate when there are extreme power imbalances between the parties, and there is also a risk
that such an alternative process might “prioritise family unity over women'’s access to justice”?” Furthermore,
ADR when applied to cases of domestic violence is based on the misconception that both the perpetrator and
the victim are equally at fault for the violence, and that both need to moderate their behaviour in order to re-
solve the issue. This approach trivialises the seriousness of the crime. More broadly, it is also contrary to the rule
of law and women'’s equality before the law because it removes serious crimes such as those involving acts of vi-
olence against women from the ambit of the mainstream justice system.?*®

Mediation is often applied to family law and divorce cases, such as disputes over property division, child cus-
tody and child visitation. Legal practitioners should exercise caution in recommending ADR in such cases, due
to the inherent power imbalances mentioned above and the fact that research indicates that a large number of
contentious divorce cases have a history of domestic violence that may never have been addressed. It is impera-
tive that courts develop screening procedures to determine whether there is a history of domestic violence be-
fore referring any family disputes to mediation. Court personnel, and others who serve as mediators, should be
trained in how to conduct such screening tests and to ensure confidentiality.

ADR may be applicable to the resolution of incidents related to employment or labour law, but again due to
power imbalances, it is not advisable to apply ADR in cases related to sexual harassment or disputes concerning
sex/gender discrimination.?*

There is, however, some evidence that when ADR processes are properly designed to “enhance the power or sta-
tus of the weaker party”and overseen by the formal legal system, they can be “effective in conditions of discrim-
ination or power imbalance”° In a small number of countries where victim-led ADR and restorative justice prac-
tices have been tested in domestic violence cases (Bangladesh, India, South Africa), evaluation suggests that

324. Council of Europe. 2011. Explanatory Report to the Council of Europe Convention on preventing and combating violence against women
and domestic violence. para. 251.

325. CEDAW General Recommendation No 33, paragraph 58(c). 363 UN Women.

326. Explanatory Report to the Council of Europe Convention on preventing and combating violence against women and domestic violence. para.
252.

327. Heise, L. 2011. What Works to Prevent Partner Violence: An Evidence Overview. Strive Research Consortium: London. p. 80.

328. Women'’s Access to Justice for Gender-Based Violence, Practitioner’s Guide No. 12, International Commission of Jurists, p. 138

329. lbid.

330. Center for Democracy and Governance, USAID. 1998. Alternative Dispute Resolution Practitioners' Guide. p. 20.
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women feel positive about having the opportunity to “make their voices heard, to tell their story, and to insist on
changes in their partners’behavior”®' In Roma communities in Southeast Europe, some community justice proj-
ects have provided women with opportunities to assert their rights in way that has been more effective than in
the formal justice system.?® Research in the U.S. also suggests that mediation can possibly provide a victim of
domestic violence with an opportunity to “stand up to the perpetrator” and resolve the situation more quick-
ly than a judicial processes.?* However, U.S. experts also stress that mediation should only be used in domes-
tic violence cases when certain criteria are met, namely “when there has been a break in the coercive control,”
which could be the result of “the batterer completing a batterer’s intervention program or accepting responsibil-
ity for and changing his behaviour”3* Even in these cases, mediators must be skilled in conducting pre-media-
tion screening to determine its appropriateness, in assessing the risk for any further abusive or manipulative be-
haviour, and in ensuring that issues of child custody and property division are negotiated separately from other
issues to minimise coercive control.

It should be noted that ADR is not effective and should not be used in cases of particularly violent crimes, such
as sexual violence, or repeat offenses, which require public sanctions and punishment.

The above examples all illustrate that ADR can offer women a means to overcome barriers to formal justice, but
only when programmes are voluntary, context specific and very carefully developed to reflect the specific needs
of women in that community. Judges and other legal system actors can take important lessons from the exam-
ples of successful use of alternative processes. Legal practitioners should consider other means to ensure that
the elements of ADR that benefit women, such as having their opinions and needs acknowledged in legal pro-
ceedings, are incorporated into standard and formal legal processes.

4.8 Gender-sensitive case and courtroom management

Some of the barriers to justice that women encounter are related to the fact that legal procedures are often in-
adequate to address the specific needs of women as victims or as litigants. In contrast, when legal practitioners
are aware of and understand the perspectives of women encountering the justice system, they can act in a way
to improve those processes.

The following sections of the manual present practical considerations that both prosecutors and judges can
take to ensure safety and reduce risks for women involved in legal processes, especially in criminal cases. Many
of these practices form part of a victim-centred approach that is required under the Istanbul Convention - in
which the rights, needs and safety of victims of violence against women are placed at the forefront during inves-
tigation and prosecution, without discrimination. In fact, many of these practices could effectively be applied to
other legal proceedings, such as family law cases or even cases of discrimination.

4.8.1 Safety concerns and managing risk

Prosecutors and judges should take specific steps to ensure the safety of victims in legal proceedings, both to
avoid re-victimisation by the perpetrator and secondary victimisation during the legal process itself. Victim safe-
ty is an utmost concern in cases of VAW, but safety measures should also be given consideration in civil cases
that are especially contentious, such as family disputes or employment discrimination claims. In civil cases, safe-
ty refers not only to the risk of physical violence but also to protection of the plaintiff from harassment, threats,
hostile reactions and even potential secondary victimization during investigation and trial processes (for exam-
ple, subjecting women to repeated and intrusive questioning, pressuring women to drop cases or reconcile with
violent partners, etc.). Safety precautions can be categorised as immediate measures and on-going processes
that improve the overall management of cases in which women are in high risk situations.

At theinstitutional level, steps should be taken to ensure that the offices of prosecutors as well as courthouses have
adequate security features, such as screening for weapons and security personnel who have received training in

331. The example is from South Africa. See Lori Heise. 2011. What Works to Prevent Partner Violence: An Evidence Overview. p. 81.

332. Council of Europe Gender Equality Commission. 2013. Feasibility Study: Equal Access to Justice for Women. p. 17.

333. Ashley E. Lowe and Nina Dodge Abrams. 2011. Should We Mediate in Cases Involving Domestic Violence? Oakland County Bar
Association, November 2011. p. 9.

334. Ibid, p. 10.
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topics such as the dynamics of domestic violence and the possible dangers that such cases present. During pro-
ceedings that concern domestic violence, which could include protection order hearings, criminal trials or divorce
and child custody hearings, judges should be especially aware of the possibility that the alleged perpetrator will
use tactics to intimidate the victim or manipulate the legal process (such as glaring, staring, making emotional ap-
peals, etc.). Judges should act decisively to stop such behaviours, by issuing warnings, reseating parties to a pro-
ceeding or removing the perpetrator from the courtroom if needed. At the end of processes that concern violence
against women in which the perpetrator is not in custody, it is good practice to dismiss the parties with a time lag,
allowing the victim to leave the court first and offering a security escort out of the building if needed.

Prosecutors and judges should speak with female litigants, especially victims of violence, about plans for their
safety and that of any family members. During preliminary interviews, prosecutors should explain the stages of
the legal process and inquire about whether the victim/witness has given consideration to applying for a pro-
tection order. The discussion should include reviewing the steps she can take to ensure her safety throughout
the legal process, taking into consideration the possibility that the offender will not be in custody or will be re-
leased on bail, provide information about personal safety plans in open court. Such information is best con-
veyed through legal council or an advocate, or in camera hearings.

It is a good practice for legal practitioners to be aware of the social services and support organisations for vic-
tims of violence that are available in the community, such as crisis centres and shelters, in order to make the ap-
propriate referrals. These types of organisations can work more closely with the victim and assist her to devel-
op a personal safety plan.

M Good practice: A model used in Germany for court-based assistance to domestic violence victims is used
to coordinate and facilitate how the criminal justice system manages domestic violence cases. After an act of vi-
olence has been committed, the police pass an investigative report to a court assistance office. The office then
co-ordinates separate meetings with the victim and perpetrator, at which time the victims'individual needs and
support are discussed, and referrals are given to specialist advice centres (“women help women” centres) that
can help with safety planning and other services. The court assistance office reports on the interviews to the
public prosecutor with recommendations for judicial intervention.®

Apart from victim’s safety planning conducted by the victim herself, prosecutors and judges also have a duty to
undertake risk assessments.?* Risk assessment is a process to determine the level of risk of escalated violence
and to manage the risk during legal proceedings. In most countries, police who respond to incidents of domes-
tic violence also conduct preliminary risk assessments. Prosecutors should use such assessments to make deter-
minations about the level of monitoring and intervention that is required by the justice system as well as the ap-
propriate criminal charge, bail and release conditions and in sentencing and parole hearings.

In protection order hearings, judges should also make use of risk assessments to determine the content of the
order, such as restrictions on child visitation, for example. Risk assessments should be performed periodically as
levels of risk are dynamic and change during the legal process. It is also vital that all professionals who work with
victims of domestic violence, including not only police, prosecutors and judges, but also social workers, service
providers, parole officers, prison authorities etc. use a common set of criteria to assess risk. Usually such criteria
are developed through multi-agency meetings of the relevant stakeholders.

Case-law example: In Tomasic and Others v. Croatia, the ECtHR held that there was a violation of Article 2 of the
ECHR when the Croatian authorities failed to take the appropriate steps to prevent the deaths of two people
in a case involving domestic violence. In this case, the Court examined whether the relevant authorities should
have known that M.M. presented a risk to the lives of his former wife and his child. The Court noted that the State
Attorney’s Office instituted criminal charges against M.M. and the domestic courts established that M.M. had
made threats against his former wife for a long period of time— evidence of awareness of the risk. The Court
also found that the authorities failed to assess M.M!s condition or the likelihood that he would act on the threats,
and they did not take “adequate measures [...] to diminish the likelihood of M.M. to carry out his threats upon
his release from prison”3”

M Good practice: In Belgium, the Minister of Justice and the Board of Prosecutors General on criminal pol-
icy with respect to violence in couples adopted a joint circular that sets forth guidelines for criminal policy on

335. Ibid. pp. 77-78.
336. Istanbul Convention, Article 51.
337. ECtHR, Branko Tomasic and Others v. Croatia, Application No. 46598/06, judgment of 15 January 2009.
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domestic violence.®® The circular standardises a system for identifying and registering domestic violence cases
that both police and prosecutors use. The circular also outlines the responsibilities of law enforcement and the
judiciary and serves as a reference tool for both institutions.?®

Incidents of violence against women require special management and handling techniques in the legal system.
For example, investigation must proceed quickly in cases of rape or sexual violence, as critical evidence could
otherwise be lost. Practice has shown that victims of domestic violence face a very high risk of further violence,
and often more intensive violence, once a legal process has been initiated. For these reasons, many jurisdictions
have fast-track and simplified processes for gender-based violence cases (in both criminal and family law cas-
es). Some countries have created specialised courts or dedicated dockets that deal specifically with such cas-
es (criminal, civil or a combination) or to manage hearings on protection orders related to domestic violence.

M Good practice: In 2004, Spain enacted a law on integrated protection measures in cases of gender-based
violence (the Organic Act 1/2004). Subsequent law reform introduced important new measures to facilitate im-
plementation of the act, such as fast trials for specific and minor domestic violence offences that are adjudicat-
ed within two weeks of the incident. A specialised Prosecutor of Violence against Women and specialised
courts were also created. The courts have combined criminal and civil jurisdiction. These courts examine all ap-
plications for protection orders (which a victim may file with the police, magistrate’s court, public prosecutor’s
office or State women'’s support centres) and grant a decision within 72 hours. Judges who work in the special-
ised courts are required to receive training on gender-based violence. The Act created a holistic and multidisci-
plinary approach for dealing with gender-based violence both within and outside of the legal system, including
victim support offices, with which the courts cooperate.3+

Even in the absence of such expedited processes, legal practitioners can take steps to clearly identify and flag
violence against women cases for priority attention. Even a step as simple as distinctively marking the relevant
case files can help to ensure that the case is managed correctly, as quickly and sensitively as possible. Such a la-
belling process also greatly assists in record-keeping and monitoring.

4.8.2 Planning for meetings and the court setting

At a practical level, prosecutors and judges should consider in advance how to manage the format and setting
for any interviews as well as the court room itself3* For example, for meetings with female victims of violence, a
safe, private and comfortable location should be chosen where there is no risk that the victim will be confront-
ed by the alleged perpetrator (for this reason, it is advised that prosecutors do not meet victims of violence at
a police station). Courthouses should be organised in a way to have separate waiting areas for parties to legal
proceedings, especially in cases of domestic violence, but also in divorce cases or other family matters. Arrange-
ments should be made for on-site childcare to make it easier for women to attend meetings or hearings in court.
Similarly, legal practitioners should consider whether it is possible to permit women to be accompanied by an
advocate or support person (who could be a member of a woman’s organisation, crisis centre, a family member
or a friend).

4.8.3 Informing victims of their rights and about support services

It is a good practice to provide detailed information to women in legal proceedings about their legal rights,
procedural issues and to give referrals to local support organisations, especially those that provide legal aid.>*
Women very often do not have legal counsel, and so it should not be presumed that they have received ade-

338. The joint circular is accessible in French and Flemish from: http://www.evaw-global-database.unwomen.org/en/countries/europe/
belgium/2006/circulaire-n-col-3-2006-du-1er-mars-2006-du-college-des-procureurs-generaux and http://www.evaw-global-database.
unwomen.org/-/media/files/un%20women/vaw/full%20text/europe/belgium%20-%20col_3-2006/belgium%20-%20col_3-2006.pdf.

339. Council of Europe Gender Equality Commission. 2015. Compilation of good practices to reduce existing obstacles and facilitate women'’s
access to justice. pp. 24-26.

340. Carmen de la Fuente Méndez. 2016. Special Courts and Special Prosecutor’s Offices Examining Cases of Violence Against Women
in Spain: Ten Years” Experience: Barriers, Remedies and Good Practices for Women’s Access to Justice, presentation at the regional
conference Strengthening judicial Capacity to Improve Women'’s Access to Justice, 24-25 October, Chisinau, Republic of Moldova.

341. Further guidance about preparing for interviews and other interactions with victims/witnesses can be found in Improving the Effectiveness
of Law-Enforcement and Justice Officers in Combating Violence against Women and Domestic Violence: Training of Trainers Manual.
2016. Anna Costanza Baldry and Elisabeth Duban, Council of Europe. accessible at http://www.coe.int/en/web/istanbul-convention/
publications

342. See Ibid for guidance about informing victims of their rights and referrals to support services.
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quate information about what the legal process will entail. As a measure of protection for victims of violence
against women, the Istanbul Convention requires that prosecutors and judges provide victims with specific in-
formation about their legal rights and available support services.3*

The CEDAW Committee emphasizes the importance of developing targeted outreach activities and distributing
information about justice mechanisms, procedures and remedies as a way to combat harmful practices. Such
outreach and informational materials should be “appropriate for all ethnic and minority groups in the popula-
tion and designed in close cooperation with women from these groups and, especially, women’s and other rel-
evant organisations.”>*

Prosecutors should take special care to inform victims of violence about the role that the State plays in a criminal
proceeding and how they can be assisted in that process as witnesses. Victims of gender-based crimes should
be told explicitly about their rights to claim compensation for damages, to apply for civil protection orders, to
be heard in hearings, both preliminary and at trial, as well as the right not to testify. Under some domestic legal
systems, citizens have a right to legal assistance, provided they meet specific criteria (such as economic thresh-
olds and the type of legal matter). It is important that such information be made available to women when they
first encounter the legal system by providing clear referral information to local services. Prosecutors should not
assume that women will have received this information from the police but should take time during initial inter-
views to speak about the kinds of resources the victim might wish to access. Judges can also ensure that court-
house staff that come into contact with women victims of violence, such as clerks, are trained to make appropri-
ate referrals to services.

M Good practice: In many countries, NGOs that specialise in women’s rights and legal aid providers cooper-
ate with local offices of the prosecutor and courts to make informational brochures about their services avail-
able to women. Note that such information should be provided in the local language and other languages that
are spoken by women in the country, as well as made accessible to people with visual impairments (for instance,
in Braille).

In cases of violence against women, judges should inform victims about the outcome of sentencing, custodial
arrangements and any changes in those arrangements (such as early or temporary release or escape) in case the
victims or their families could be in danger*.

4.9Interactions with female witnesses and litigants

A gender-sensitive legal system is one that takes into consideration the fact that women face disadvantages and
inequality in public and private life. The kind of legal matters that bring women into contact with the formal jus-
tice system tend to be those that disproportionately concern females. When prosecutors and judges have a ba-
sic understanding of how the experiences of women in the legal system, as victims, witnesses, or offenders, dif-
fer from men’s experiences, they can have an impact on “ensuring that women have confidence in the justice
process and that their interests are properly and appropriately protected”3+ The following sections provide ba-
sic information that can assist legal practitioners to understand the experiences of women they may encounter
in court. It is recommended that the following modules be used in conjunction with Module Il of this manual,
which presents key points about the areas of law that concern women most often.

4.9.1 Women as victims of violence

Module 3.2 explains the fact that violence against women most often takes place in the private sphere and it
perpetrated by someone that the victim knows, including close family members. The consequences for the vic-
tim are significant, and legal practitioners must develop an understanding of how these cases differ from oth-
er cases of violence, the nature of violence against women and impact it has on victims, their children and their
families.

343. Article 56.

344. CEDAW General Recommendation No 33, above note 383, paragraph 17(c).
345. See Article 56(1), Istanbul Convention.

346. Judicial College. 2013. Equal Treatment Bench Book. London. p. 11.
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In dealing with cases of violence against women, prosecutors and judges should always keep in mind the diffi-
culties that victims face in presenting evidence or even being involved in criminal proceedings. This means that
practitioners should not only exercise patience but should strive, wherever possible, to ensure the efficiency and
effectiveness of the process and ensure that the victim has the support she requires.

Prosecutor and judges should not be afraid to express empathy to the victim and to demonstrate an under-
standing of the trauma she has endured. It is possible to express such empathy without violating obligations to
remain impartial by not commenting on the merits of a case. Instead prosecutors and judges demonstrate em-
pathy by explaining that efforts will be made to minimise trauma and delays in the proceedings and to ensure
her safety.

Justice actors should refrain from assessing the credibility of a victim on the basis of how emotionally expressive
she appears to be when testifying. The assessment of a victim’s evidence should not be guided by stereotypical
expectations of victim behaviour. Judges and prosecutors should remember that victims may have a range of
reactions to the investigative and judicial process, and so the victim’s demeanour in the courtroom needs to be
assessed with this consideration in mind.

Understanding of the dynamics of gender-based violence is imperative when children are involved, as is very of-
ten the case with incidents of domestic violence. Prosecutors and judges should not assume that because chil-
dren were not directly physically harmed by the abuser that they were not also victimised or that they are not
at risk for violence in the future. As noted, there is a heightened level of danger when domestic violence cases
come before the legal system, and perpetrators may intensify the violence or direct the abuse towards the chil-
dren. Legal practitioners must be skilled in carefully weighing the risks of violence against the best interest of
the child and also the parental rights of both parties.

Case-law example: In Bevacqua and S v. Bulgaria, the applicant and her husband separated due to domestic vi-
olence; the applicant filed for custody of their child- a son- and agreed that the father would have contact with
the child. After one visit, the father refused to return the child to his mother and stopped all contact with the ap-
plicant. The applicant later collected the child from kindergarten and they both went to stay in a hostel for vic-
tims of domestic violence. After a complaint from the husband, the authorities threatened to prosecute the pe-
tition for child abduction. Although the applicant had communicated information about the domestic violence
and requested an interim order on child custody, the court did not issue such an order. The applicant eventual-
ly agreed to shared care of the child, but she was also subjected to further violence by her husband during this
time. The applicant was eventually granted custody of the child, but the father was not prosecuted for domestic
violence. The ECtHR found violations of both the applicant’s and child’s rights under Article 8 of the ECHR (right
to respect for private and family life). The Court noted that the State’s failure to adopt interim custody measures
without delay had adversely affected the wellbeing of the child and that insufficient measures had been taken
in respond to the domestic violence perpetrated by the former husband.>*

Discussion point: Note that the ECtHR decided the Bevacqua and S v. Bulgaria case before the Istanbul Conven-
tion had entered into force. How might the Court’s reasoning differ for a case with the same facts occurring in a
country that has ratified the Istanbul Convention, yet still reach the same judgment?

4.9.2 Women as offenders

Just as women who are victims of crimes have distinct experiences, based on the gender dimension of the
crime, females offenders differ from male offenders. “The circumstances in which women commit criminal of-
fences are different from men. A considerable proportion of women offenders are in prison as a direct or indi-
rect result of the multiple layers of discrimination and deprivation, often experienced at the hands of their hus-
bands or partners, their family and the community”3# In considering women offenders as a particular group, it
is useful to keep in mind that there are specific characteristics of ‘women’s crimes’ and of women'’s background
and societal roles.

347. Case of Bevacqua and S. v. Bulgaria, Application No. 71127/01, judgment of 12 June 2008.
348. Penal Reform International. 2012. Briefing: Access to Justice. Discrimination of Women in Criminal Justice Systems. London. p. 1.
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Women'’s offenses are “closely linked to poverty and often a means of survival to support their family and chil-
dren”3* Women are less likely to be convicted of violent crimes; they are less likely to use weapons during the
commission of a crime, usually they have not played a major role in planning, are less likely to recidivate for a vi-
olent crime, and do not present the same degree of danger to the community as male offenders.>* If arrested
jointly with a male criminal they assisted in the crime, women are usually in a subordinate position and a coer-
cive relationship with the other offender. Female offenders are much more likely to be the principle caretaker of
young children at the time of arrest.>' Although women mainly commit petty crimes, theft and fraud, “[d]ue to
their economic status, they are particularly vulnerable to being detained because of their inability to pay fines
for petty offences and/or to pay bail "3

A high proportion of female offenders have been victims of emotional, sexual and/or physical abuse in their
childhoods or as adults. Studies conducted in various countries indicate that female offenders are more likely to
have experienced gender-based violence in their lifetimes than either male offenders or women in the general
population. For instance, in a study conducted in England and Wales, 53% of female prisoners reported they had
experienced some form of emotional, physical or sexual abuse in the past.? Research conducted in other coun-
tries found that in their lifetimes, as many as 30.7% (Finland?*) and 57% (Germany?s5) of women have experienced
sexual abuse, and 58% (Hungary?) have experienced physical abuse before being in prison.

Practitioners should be aware of the connections between women'’s experiences of violence and their commis-
sion of crimes. It has been observed that, statistically, most homicides of current or former female partners are
committed by men who are usually convicted of manslaughter (having acted without premeditation).? In con-
trast, a small number of women killed male partners, and the majority of them are, in fact, victims of domes-
tic violence. Such women are more often charged with premeditated murder as they “simply do not dare to di-
rectly confront their abuser without a weapon”3% As a result, the minority of women who kill their partners tend
to serve longer prison sentences than men who perpetuate an extreme and lethal form of domestic violence.

The phenomenon of women who have experienced long-term or repeated domestic violence and responded
by assaulting or killing their partner is rare among survivors of violence but not among women who are impris-
oned. The fact that such a history of domestic violence may contribute to a woman'’s crime has been termed the
battered woman syndrome. Information about the battered woman syndrome is usually presented to support
the defences of provocation, self-defence or acting under duress. The syndrome is not a defence but is informa-
tion provided to the court to “assist decision-makers better to understand the circumstances preceding a wom-
an’s eruption into lethal violence, it may remove sources of misunderstanding that might make decision-mak-
ers inappropriately suspicious of a woman’s account of her relationship and it may give some insight into what
was happening in the woman'’s thought processes when she had resort to lethal force”° It may be appropriate
to consider evidence of the battered woman syndrome in the following contexts:

.+ asamitigating factor during sentencing
- afactor to consider in the exercise of prosecutorial discretion

+ to assess a woman's state of mind “in custody disputes, civil actions and where a battered woman is
charged as a criminal accomplice.>*°

Because there is some controversy over the use of evidence of the battered women syndrome, it is generally rec-
ommended that judges not use the term in court unless it has been raised by the defence. Usually experts pres-
ent evidence to explain the situation of women who have been subjected to repeated violent acts, their psy-
chological state (such as the inability to “to take any independent action that would allow them to escape the

349. Ibid.

350. Elaine DeCostanzo, National Association of Women Judges. 2000. Sentencing Women Offenders: A Training Curriculum for Judges.
Washington. DC. pp. 1-4.

351. lbid.

352. Penal Reform International. 2012. Briefing: Access to Justice. Discrimination of Women in Criminal Justice Systems. London. p. 1.

353. Cathy Robinson, Women's Custodial Estate Review, (National Offender Management Service, 2013), p 26.

354. Anniina Jokinen and Natalia Ollus, STRONG: Presentation of the results from WS2-WS4; Finland and Scandinavia, (European Institute
for Crime Prevention and Control, affiliated with the United Nations (HEUNI), 2012).

355. Mariona Bosch, Daniela Heim, Mar Camarasa, Noelia Igareda, Réka Safrany, Katalin Balint, Kay Wegnerand, Klaus-Peter David, Comparative
Report: Hungary Germany, Spain, (ALTRA Project: In-Prison Support and Therapy for Victims and Perpetrators of Domestic Violence,
2007). p. 23

356. lbid, p. 22.

357. Council of Europe Gender Equality Commission. 2013. Feasibility Study: Equal Access to Justice for Women. para. 33

358. Ibid.

359. Judicial Commission of New South Wales. 2016. Equality Before the Law Benchbook. Section 7- Women, p. 7308.

360. Ibid. p. 7308
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abuse, including refusing to press charges or accept offers of support”*) and the measures they use to protect
themselves. It is appropriate for both judges and prosecutors to demonstrate an understanding of how system-
atic abuse can impact a female offender and they make take account of the characteristics of the battered wom-
en syndrome during investigation, prosecution and sentencing.>

Globally, women are a minority of prisoners, representing from two to nine percent of national prison popula-
tions, and because they are a minority, the special needs of females in the criminal justice system have “tended
to remain unacknowledged and unaddressed”3% In fact, women'’s needs and vulnerabilities differ considerably
from those of male offenders due to gender identities and biological differences- their roles as mothers or care-
takers, for example- and discrimination, such as past victimisation.?*

Prosecutors and judges should give special consideration to the following points when dealing with female of-
fenders:

v" avoid criminal sanctions that disproportionately penalise women, such as sex work offenses
v" avoid detaining women for petty offenses/ inability to pay bail

v' avoid pre-trial custody for female offenders and prioritise non-custodial measures

v

during sentencing, consider the impact of imprisonment on women'’s caregiving roles and mental health
and strive to impose non-custodial measures for women who do not present a risk.

M Good practices: The United Nations Rules for the Treatment of Women Prisoners and Non-custodial Mea-
sures for Women Offenders with their Commentary (known as the Bangkok Rules) states “[w]hen sentencing
women offenders, courts shall have the power to consider mitigating factors such as lack of criminal history and
relative non-severity and nature of the criminal conduct, in the light of women'’s caretaking responsibilities and
typical backgrounds.” (Rule 61). This rule allows judges to take into account the circumstances of the offense and
encourages the use of judicial discretion in sentencing.

4.9.3 Women and multiple discrimination

Prosecutors and judges should give special consideration to the ways in which they interact with women who
belong to groups subjected to multiple discrimination, as not all women’s experiences are the same. For in-
stance, factors such as ethnicity, socio-economic status (including single mother status), being from a remote
or rural location, sexual orientation, disability status, status as a refugee, asylum-seeker or internally-displaced
person, and age all affect women’s experiences and may put them in a particularly disadvantaged position. The
concept of multiple discrimination is described in module 1.3.

Women who have minority status often face additional hurdles in accessing justice, for example due to such fac-
tors as physical or geographical isolation from support services, legal assistance, law enforcement and courts,
cultural and linguistic barriers, fears of ‘exposure’ and legal ramifications (for women with immigrant status this
may mean fear of deportation; for lesbians, bisexual women, and transgender (LBT) women, it could mean fear
of being ‘outed’ and possible discrimination and reprisals).

Practitioners must, on one hand, recognise that women are not a homogenous group and should take into
consideration other statuses. On the other hand, prosecutors and judges should avoid relying on or perpet-
uating stereotypes about specific and minority groups of women (for example, “domestic violence is part of
Roma culture” or“domestic violence does not occur between same-sex couples”), especially if those myths justi-
fy gender-based violence. This balance is particularly important when considering incidents of harmful practic-
es. While judges are encouraged to understand the particular circumstances of minority women, including their
cultural backgrounds, they should not excuse human rights violations based on culture.

361. The Updated Model Strategies and Practical Measures on the Elimination of Violence against Women in the Field of Crime Prevention
and Criminal Justice, adopted by the General Assembly under its resolution 65/228 (2010), footnote 23 to paragraph 15(k) cited in
Women'’s Access to Justice for Gender-Based Violence, Practitioner’s Guide No. 12, International Commission of Jurists, p. 214.

362. SeeThe Updated Model Strategies and Practical Measures on the Elimination of Violence against Women in the Field of Crime Prevention
and Criminal Justice, adopted by the General Assembly under its resolution 65/228 (2010), footnote 23 to paragraph 15 (k) cited in
Women'’s Access to Justice for Gender-Based Violence, Practitioner’s Guide No. 12, International Commission of Jurists, p. 214.

363. Penal Reform International. 2012. Briefing: Access to Justice. Discrimination of Women in Criminal Justice Systems. London. p. 2.

364. Jo Baker and Therese Rytter. 2014. Conditions for Women in Detention, Needs, Vulnerabilities and Good Practices. Dignity Danish Institute
Against Torture, Copenhagen. p. 23.
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4.9.4 Tips for gender-sensitive interactions

Prosecutors and judges should strive to engage with women victims of violence and female litigants in a re-
spectful and sensitive manner during interviews, hearings and at trial. It is, however, not uncommon for wom-
en to experience gender bias and inequalities in legal proceedings. Such biases are the result of commonly-held
stereotypes that are usually unconscious. In a legal setting however, it is essential that prosecutors and judges
do not allow any preconceptions to shape their decisions. It is equally important that they do not inadvertent-
ly reinforce stereotypes through their language or demeanour. If judicial officers are not aware of how to inter-
act with women in legal proceedings in a gender-sensitive manner, “it is relatively easy to act unconsciously in a
way that causes offence to women generally, or to a particular woman, or that is (or is perceived as) discrimina-
tory or gender biased”3% The following points are relevant to both prosecutors and judges.

Gender bias can occurs when the experiences of women are not adequately understood or given consideration.
For example, very often, “insufficient account is taken of the realities of the female experience of sexual assault
and family and domestic violence, and women are assessed from the male standpoint of what a ‘reasonable
man’ would have done rather than what a ‘reasonable woman’ would have done in the circumstances’2*® Gen-
der-sensitive interactions require an awareness of when gender bias can occur or be perceived, which can in-
clude the following situations where gender bias could occur:* Keep in mind that‘language’does not refer only
to spoken language but can also include the wording used on signs, in brochures, or other materials. It can also
extend to the language used by legal staff and personnel who interact with parties to proceedings, such as court
clerks, bailiffs, and others. The following are examples of potential areas of bias, related to how parties to a legal
proceeding are addressed as well as judicial conduct and reasoning.

« Careless and/or inappropriate use of language (this could include, for example, referring to females as
‘girls’and males as‘men, or referring to a woman as‘dear;, ‘darling; ‘young lady;, etc. It could also mean us-
ing exclusive and gender-specific language, such as‘chairman.)

+ Assessing a woman against how a man would have acted or felt in a situation.
« Assessing a woman against how a ‘normal’ woman ought to behave.

« Exhibiting a lack of understanding of GBV, such as domestic violence (the cycle of violence) or sexual as-
sault and the impact on the victim.

« Exhibiting a lack of understanding of the value of household work and childcare activities.
« Not taking appropriate account of the statistical differences between men and women in relation to
such matters as income level, household work and childcare activities.

Consider the following examples of problematic interactions with female witnesses, litigants or defendants and
how they could be corrected.

Possible gender bias or perceptions Gender-sensitive interaction
of gender bias

During a hearing for a protection
order, the judge addresses the victim
of domestic violence as “Tatiana” and
the perpetrator as “Mr. Ivanov.”

When interviewing a victim of sexual
violence, the prosecutor begins the
conversation with: “Tell me what
happened on 9% of July”and later
interrupts the witness/victim by
stating: “Just explain the facts of the
alleged incident.”

Modes of address for women and men should be of an equivalent level (Mrs/Ms
and Mr, rather than a first name).

The prosecutor should strive to make the victim/witness comfortable, explain
the proceedings, express understanding that the processes of describing a
violent assault is difficult, and ask the victim/witness to explain in her own words
the events. Note that in cases of sexual violence, some jurisdictions recommend
a flexible approach to allowing hearsay evidence as long as it does not infringe
the rights of the accused. It is important that the interviewer, whether a
prosecutor or judge, allow the victim to speak without expressing frustration

or impatience if there are gaps in the account or she finds if difficult to speak.
Interruptions should be kept to a minimum and only used when necessary (if the
witness is breaking procedural rules in court or for clarification).

365. Department of the Attorney General Western Australia. 2009. Equality Before the Law Bench Book. Section 7-Women. First edition. Perth.

Section 10.2.1.
366. Ibid. Section 10.2.1.

367. Summarized from Equality Before the Law Bench Book.
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Possible gender bias or perceptions Gender-sensitive interaction
of gender bias

During a protracted divorce The judge should not express frustration, imply that all women are the same or
proceeding with disputes over the act in the same manner, or suggest that the litigant does not have a just cause.
division of property, a judge says “You
women are all the same. You are never

satisfied.”

When called as a witness in a The prosecutor should recognise that when a victim/witness changes her
domestic violence case, the victim account of the facts, it is usually due to such factors as having been threatened
contradicts a statement made to the by the perpetrator, reconciliation with the perpetrator or due to her dependency
police and says she injured herself. status.

The prosecutor asks: “Were you lying ~ The prosecutor should request a recess and speak to the victim in a sensitive

to the police or are you lying now?” manner about her concerns. The prosecutor should also prepare to submit

corroborating evidence and to explain why the victim is behaving in this manner.

4.10 The role of experts and amici curiae

As noted in module 4.3, expert witnesses and expert testimony can serve as important forms of evidence, both
in civil proceedings on discrimination and in criminal cases of violence against women. Experts with specialist
knowledge can assist the court in determining the best interest of the child, or to understand complex phenom-
enon concerning the rape trauma syndrome, post-traumatic stress disorder, the cycle of violence experienced
by victims of abuse or the battered women syndrome concerning female offenders, for example. Expert testi-
mony can also be effective in dispelling common gender stereotypes, such as the myth of how a ‘typical’ victim
of rape behaves.

A prosecutor (or attorney) may decide that expert witness testimony will assist the court to understand a partic-
ular point of law. The process of approving the expert, however, falls to the judge who makes a determination of
whether the person has the requisite qualifications and competencies in the subject matter. Judges should also
be attentive to the scope of the testimony and be sure to limit the expert only to the areas of her/his competen-
cy. Particular attention should be paid to ensuring that the expert witness does not reflect bias or reinforce gen-
der stereotypes but that the testimony reflects women'’s interests or concerns. In some jurisdictions, the judge
can decide to appoint an expert.

Information submitted by amicus curiae (friend of the court) differs from expert testimony. Amicus curiae briefs
are generally used in order to elucidate points of law or explain the jurisprudence on a particular topic (although
they can also present factual or scientific information). An important characteristic of amicus curiae briefs is their
use to“inform the court of the broader consequences of the cases, by showing the potential implications of a de-
cision or to point out unintended consequences for people or groups not party to the suit”*

As in the case of expert testimony, amicus curiae briefs are submitted by individuals or organisations that are not
party to the proceedings but which offer comments relevant to the case. The value of amicus curiae briefs is to
assist the court. As noted about the ECtHR, but also applicable to other international and also domestic courts,
“[e]lven an expert tribunal like the Strasbourg Court cannot know all of the law or other materials that may have a
bearing on the outcome of a case”?** Amicus curiae briefs should not, however, comment on the merits of a case.
The ECtHR has discretionary power to allow amicus briefs to be filed and also determines the scope of the brief
based on the issues that the applicant outlines in its submission to the court.

Amicus curiae briefs are especially useful in presenting information or statistics to show that a practice or poli-
cy is a form of indirect discrimination or for summarising international law on issues relevant to women (in do-
mestic courts).

368. Laura Van den Eynde. 2013. An Empirical Look at the Amicus Curiae Process of Human Rights NGOs before the European Court of
Human Rights. Netherlands Quarterly of Human Rights.Vol. 31/3. p. 274.

369. Paul Harvey. 2015.Third Party Interventions before the ECtHR: A Rough Guide. Strasbourg Observers. 24 February 2015. Available from:
https://strasbourgobservers.com/2015/02/24/third-party-interventions-before-the-ecthr-a-rough-quide/.
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4.11 Collecting and sharing data

Any initiatives to increase the gender sensitivity of the justice system should be based on clear evidence. There-
fore, it is necessary to “build a knowledge base on the demand side of justice; that is, on the needs and the chal-
lenges encountered by the intended beneficiaries and end users of justice services”?° This knowledge base is
founded on data collection and analysis of the challenges that women and men face in accessing justice and on
identifying the primary “justiciable issues (or issues that can be solved through legal means)”*” that bring wom-
en and men into contact with the formal justice system.

In order to identify the needs and challenges of justice users, specific measurement tools should be used that
“capture the composite nature of the demand side of justice, and account for the different ways in which wom-
en and men experience justice, and the different barriers they face”? The measurement process usually involves
the development of indicators that rely on a combination of data sources, including administrative data but also
sources that are outside of the legal system (such as household and expert surveys). However, even the admin-
istrative data that is collected by justice institutions, supplemented by case/court file reviews, can reveal a great
deal of important information about how cases are handled by the legal system.

While all national justice systems produce data through their statistical offices (which is often published by na-
tional statistics agencies), not all produce comprehensive sex-disaggregated data. Even fewer also cross-tabu-
late and analyse the data to build a picture of the barriers that women face in accessing justice. The develop-
ment of gender-sensitive indicators to measure access to justice is a broad topic that merits special study. Here, a
few recommended indicators are suggested that could be adopted by justice sector institutions in their admin-
istrative record-keeping. The following sample indicators rely on administrative data.?”?

« Number of cases disaggregated by sex (of plaintiffs, defendants, offenders and victims) and by type of
case.

«  Types and number of complaints lodged with alternative dispute resolution mechanisms, disaggregat-
ed by sex.

« Number of parties to a legal proceeding who had legal representation, disaggregated by sex.
« Number of cases brought to court for which legal aid was granted, disaggregated by sex.

« Yearly attrition rate in rape/ sexual violence/ domestic violence cases, by procedural stage and reason of
attrition, disaggregated by whether or not the victim is underage.

M Good practice: The CoE Group of Experts on Action against Violence against Women and Domestic Violence
(GREVIO) has devised a questionnaire for State parties to the Istanbul Convention to use in reporting on compli-
ance with the treaty. The questionnaire covers the full scope of the Convention, but it also specifies the possible
data-collecting agencies (law enforcement agencies/criminal and civil justice services include the police, prose-
cution services, courts, and prison and probation services) and useful ways to disaggregate the data (by sex, age,
type of violence as well as the relationship of the perpetrator to the victim, geographical location, and any oth-
er factors deemed relevant, for example disability).?

Collecting data about cases by type and sex of the litigants is a crucial part of case tracking that can help to il-
luminate where attrition occurs in the justice chain. In order to be effective, however, common definitions must
be developed for all relevant law enforcement and justice agencies (for example, what constitutes a ‘domestic
violence case’ or a ‘case of sexual harassment’) especially where legislation is not in line with international hu-
man rights standards. Additionally, case management systems should be in place so that cases can be tracked
through the legal system and do not become ‘lost;, for example, if a criminal case is re-charged.

In addition to indicators about justice users, detailed record-keeping by justice institutions can also shed light
on the ‘supply side’ of access to justice. For example, data on the number of judges/magistrates per a specific

370. Teresa Marchiori. 2016. Framework for Measuring Access to Justice Including Specific Challenges Facing Women. UN Women/Council of
Europe. p. 77.

371. Ibid.

372. lbid. p. 79.

373. Some of the sample indicators are summarised from Teresa Marchiori. 2016. Framework for Measuring Access to Justice Including Specific
Challenges Facing Women. This publication includes a much richer discussion of proposed indicators for measuring access to justice
for women.

374. GREVIO. 2016. Questionnaire on legislative and other measures giving effect to the provisions of the Council of Europe Convention on
Preventing and Combating Violence against Women and Domestic Violence (Istanbul Convention), available from: http://www.coe.
int/en/web/istanbul-convention/grevio.
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population size, disaggregated by level of court (e.g. first instance, second instance, supreme court), and sex
would give an indication of accessibility. Likewise, data about the number of women and men among justice
personnel, e.g. court staff, in offices of the prosecutor and in law enforcement, disaggregated by sex and posi-
tion would also shed light on the capacity of the justice system to meet the specific needs of women and men.

Sharing of data related to justice users and types of cases between agencies is essential in cases of violence
against women to ensure that attrition does not occur or victims/survivors are not subjected to secondary victi-
misation.””s In addition to data-sharing and joint case management by police, prosecutors and courts, other key
actors, such as parole and probation officers, social workers, women’s support organisations, crisis centres and
shelters, and organisations that work with perpetrators of violence should have access to information about
how a case is progressing in the legal system.

Courts and prosecutors can also consider making some information about specific cases available to the pub-
lic in order to promote confidence in the justice system and to send messages that violations of women'’s rights
have serious repercussions. Such publicity, if managed in a sensitive manner, can work against wide-spread per-
ceptions that domestic violence is a private and ‘family’ matter, and can help to end impunity for perpetrators.
Of course, precautions should be taken, for example, removing all names or identifiers from court records, mak-
ing use of initials or letters in place of the victim’s name to preserve confidentiality, and controlling the content
that is released to the public.

4.12 The court in a broader context

This section explores ways in which formal justice system mechanisms interact with other institutions that re-
view complaints of human rights violations and also considerations for public outreach.

4.12.1 Co-operation with national human rights institutions

The CEDAW Committee highlights the role of national human rights institutions (NHRIs) and ombudsperson of-
fices as means to create wider “possibilities for women to gain access to justice”¥¢ In many countries these qua-
si-judicial bodies have the power to receive complaints of human rights violations, including on sex/gender dis-
crimination, to conduct investigations and to issue recommendations, advisory opinions or sanctions based on
their findings. Women seeking justice for rights violations often find equality bodies, ombudsperson institutions
or human rights commissions to be more accessible than courts. Procedural differences, simplified filing require-
ments, the fact that many such NHRIs offer advice about filing complaints, and the non-adversarial approach are
all characteristics of equality bodies that can make them more approachable than litigation in court.

National human rights institutions, and other non-judicial bodies?”, intersect with the formal justice system in
several ways, and therefore it is important that prosecutors and judges are not only familiar with the procedures
and decisions of such bodies but that they also form cooperative working relationships with them. Several key
entry points include the following:

- Remedial powers. The powers of NHRIs to recommend or provide remedies vary by institution. Some
NHRIs have the competence to receive individual complaints but do not have the power or standing
to issue orders or appear before administrative or judicial bodies to enforce such orders.?® However,
even when they lack enforcement powers, some institutions can exert influence by monitoring pro-
ceedings of sex or gender-based discrimination cases before courts or administrative bodies, or they can

375. The Council of Europe has prepared guidance on how states can meet the requirements of Article 11 of the Istanbul Convention, with
recommendations and a checklist: Sylvia Walby. 2016. Ensuring Data Collection and Research on Violence Against Women and Domestic
Violence: Article 11 of the Istanbul Convention.

376. CEDAW Committee. 2015. General Recommendation No. 33 on Women'’s access to justice. para 59.

377. The Handbook on European law relating to access to justice. 2016. European Union Agency for Fundamental Rights and Council of Europe.
Itincludes section 2.4.1. on non-judicial bodies.

378. OSCE Office for Democratic Institutions and Human Rights (ODIHR). 2012. Handbook for National Human Rights Institutions on Women'’s
Rights and Gender Equality. Warsaw. p. 34.
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investigate complaints concerning excessive delays in such proceedings. “Some NHRIs even have the
power to file appeals on the constitutionality of legislation before the competent courts”>®

M Good practices: In Finland, cases of employment discrimination, including discrimination on the basis of
sex or gender, can be referred to regional Occupational Safety and Health Authorities. If a preliminary investiga-
tion indicates that there has been workplace discrimination (which is prohibited under the criminal code), the
case is forwarded to the public prosecutor for consideration of whether to bring charge or to forward it to the
police for further investigation.3® The Moldovan Council on the Prevention and Elimination of Discrimination
and Ensuring Equality has the authority to investigate any complaint alleging discrimination and to consider
ex-officio cases. Decisions of the Council can be challenged in administrative court.

« Training and capacity-building. NHRIs commit to undertake education activities, which include facil-
itating the training of key actors in the legal and justice systems (lawyers, prosecutors, judges, law en-
forcement officers, parliamentarians, and government officials) on topics of women’s economic, social
and cultural rights, responding to violence against women and gender equality.3®' It can be especially ef-
fective for judicial training institutions and NHRIs to collaborate on the development and implementa-
tion of training programmes on women's rights and/or access to justice.

- Analysis and research. Through their investigative functions, NHRIs can contribute to the legal reason-
ing and evidence base concerning specific violations of women’s rights and to the jurisprudence on de
jure and de facto sex/gender-based discrimination. Under the Paris Principles (the UN Principles relating
to the Status of National Institutions), NHRIs have the responsibility to submit opinions, recommenda-
tions, proposals and reports on any human rights matter to the government. In addition to annual re-
ports, NHRIs frequently produce thematic reports on topics relevant to women'’s rights or gender equal-
ity. Such reports can be instrumental in improving the understating of cross-cutting and emerging legal
issues that impact women (for example, labour legislation, sexual and reproductive rights, housing and
pension laws, etc.).

M Good practices: The Gender Equality Ombudsperson of Croatia has conducted studies of how the courts
treat discrimination cases (including cases of sexual harassment) in 2010 and 2012.3®2 By conducting such anal-
ysis, NHRIs can “advocate for change, improve judicial training and develop robust data on how litigants have
been dealt with by the courts.s® The Public Defender (Ombudsperson) of Georgia has a Department of Gen-
der Equality (established in 2013) which monitors implementation of international and national law on gender
equality, examines complaints and issues conclusions and recommendations. The Department publishes an an-
nual report on women'’s rights and gender equality and has also issued several relevant special reports on: dis-
crimination against women in the workplace (2014); violence against women (2015); monitoring of the women's
penitentiary (2015); early marriage (2016); and on combating and preventing discrimination and the situation of
equality (2016).3* Most of the reports contain recommendations to law enforcement and the judiciary, and many
include reviews of national legislative developments and of ECtHR decisions concerning Georgia.

4.12.2 Communication and public outreach

Women's access to justice may be hindered by their lack of knowledge of the remedies that are available
through the legal system or also by their mistrust of the system itself. In order to improve the availability of
justice systems, and to increase public confidence, the key institutions should conduct “targeted outreach ac-
tivities and distribute information about available justice mechanisms, procedures and remedies in various
formats.”?®s Outreach and activities should be in a form that is accessible and appropriate for all women, in-
cluding those who experience multiple forms of discrimination. Ideally, the appropriate bodies of the legal
system will cooperate closely with women’s NGOs and other organisations, such as NHRIs, to develop cam-
paigns and printed materials.

379. lbid.

380. European Union Agency for Fundamental Rights (FRA). 2012. p. 32.

381. See the Amman Declaration and Programme of Action. 2012. paras. 9, 18.

382. Information about and a report of the 2010 study is available in Croatian at: http://www.prs.hr/index.php/analize-i-istrazivanja/
analiza-sudske-prakse/181-istrazivanje-sudske-prakse-u-podrucju-antidiskriminacijske-zastite-2010

383. Handbook for National Human Rights Institutions on Women'’s Rights and Gender Equality. p. 44.

384. Special reports can be accessed in Georgian and English languages from: http://www.ombudsman.ge/en/reports/specialuri-angarishebi.

385. CEDAW Committee. 2015. General Recommendation No. 33 on Women'’s access to justice. para 17(c).
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Communication can take a number of forms depending on the purpose. For example, in some jurisdictions,
courts and prosecutors produce or make available printed brochures with information for women about their
legal rights and the basic steps of specific legal proceedings. Others may offer basic legal information through
consultations.

M Good practices: The Crown Prosecution Service of the United Kingdom has developed a leaflet for victims/
witnesses in domestic violence cases that describes what they can expect from their meeting with a prosecu-
tor, specifically outlining the protection measures that can be offered if the victim gives evidence, who will at-
tend the meeting and the purpose of the meeting. Contact information is provided for other support resourc-
es.3® In Poland, representatives of the judicial system (probation officers, trainee judges and judges) provide
free information and legal advice to women about the rights of victims/survivors of violence during an annu-
al event- the Week of Free Aid to Victims of Violence: Open Courts. The campaign addresses diverse crimes but
includes crimes that affect women disproportionately such as rape, threatening behaviour, domestic violence
and “physical, sexual, economic and psychological violence (humiliation, debasement, isolation from family and
friends)"3*

Publicising carefully-selected information about cases can help to improve the public’s awareness of the court’s
functions and is also an important aspect of reducing impunity. In cases of violence against women, in particu-
lar, both the office of the prosecutor and courts can send strong messages on how seriously the State takes the
obligation of due diligence and that violent acts, regardless of whether they are perpetrated in the private or
public sphere, will be punished.

Conducting internal reviews of any possible breakdowns in the justice system from the perspective of female
justice users is another means of improving its responsiveness to the public.

4.13 Supporting women in the justice sector

In the Eastern Partnership countries participating in this project, women are generally well-represented in the
legal profession, but there are nevertheless imbalances depending on their speciality and hierarchical position.
The countries are also not homogenous in terms of female representation among judges or prosecutors. Com-
pare the following data3®®:

Distribution of Female Professional Judges, by Instance (% of total, 2014)

Country Female Female 1*'instance Female 2" instance Female supreme
professional professional professional court professional
judges judges judges judges

Armenia 23% 22% 31% 18%

Azerbaijan 11% n/a n/a n/a

Georgia 49% 50% 51% 21%

Republic of Moldova 45% 43% 52% 47%

Ukraine n/a n/a n/a n/a

Note that n/a indicates data not available.

386. The text of the leaflet can be accessed from http://www.cps.gov.uk/publications/prosecution/witnesseng.html.

387. International Human Rights Initiative, Inc. (IHRI)/ Due Diligence Project. 2014. Due Diligence and State Responsibility to Eliminate Violence
against Women. Regional Report: Europe. p. 26.

388. All datais from 2014. European Commission for the Efficiency of Justice (CEPEJ). 2016. European judicial systems. Efficiency and quality
of justice. CEPEJ STUDIES No. 23 pp. 101, 103, 136, 104.
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Distribution of Female Court Presidents, by Instance (% of total, 2014)

Country

Armenia

Azerbaijan

Georgia

Republic of Moldova

Ukraine

Total female court
presidents

0%
4%
4%
22%

n/a

Note that n/a indicates data not available.

1st

instance female
court presidents

0%
3%
5%
25%

n/a

2" jnstance female
court presidents

0%
17%
0%
0%

n/a

Distribution of Female Public Prosecutors, by Instance (% of total, 2014)

Country

Armenia

Azerbaijan

Georgia

Republic of Moldova

Ukraine

Female public
prosecutors

10%
4%

26%
30%

31%

Female 1 instance
public prosecutors

NAP
n/a

NAP
30%

34%

Female 2™ instance
public prosecutors

NAP
n/a

NAP
24%

28%

Supreme court
female court
presidents

0%
0%
0%
0%

n/a

Highest instance
public prosecutors

NAP
n/a

NAP
30%

27%

Note that n/a indicates data not available; NAP indicates that the question was not applicable.

Distribution of Female Heads of Public Prosecution Offices, by Instance (% of total, 2014)

Country

Armenia

Azerbaijan

Georgia

Republic of Moldova

Ukraine

Female heads of public

prosecution offices
0%
n/a
4%
5%

4%

heads
NAP
n/a
NAP
5%

4%

1*tinstance female

2" instance
female heads

NAP
n/a
NAP
0%

0%

Highest instance
female heads

NAP
n/a
NAP
0%

0%

Note that n/a indicates data not available; NAP indicates that the question was not applicable.

The data indicate that women are better represented as judges than among prosecutors. However, there is a
clear “downward trend” similar that that observed among other CoE countries, in which the proportion of fe-
male judges compared to male judges decreases as they move up the hierarchy. Women'’s judicial representa-
tion is lowest at the supreme court level and as court presidents. The representation of women among prose-
cutors follows a trend similar to that observed among judges, with fewer female prosecutors in leadership posi-

tions than among the general staff.

Data about the number of women and men in the judiciary provide us with only a limited picture of the gen-
der-based patterns of employment. In fact, “women tend to be overrepresented in traditionally female areas
such as civil and family law, while men are overrepresented in areas that are perceived as more male, such as
tax or commercial law. Consequently, such male dominated fields may be less receptive to women'’s needs."s

389. Council of Europe Gender Equality Commission. 2013. Feasibility Study: Equal Access to Justice for Women. p. 20.
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Male-dominance in law enforcement has been identified as a factor that often dissuades women from reporting
gender-based violence or cooperating in prosecutions, and for this reasons a number of countries have initiat-
ed police units that include female officers to deal with such crimes.

Supporting women in the justice sector has several facets. It can refer to increasing women's access to legal pro-
fessions. Promoting gender balance in the judiciary is central element of strengthening the judicial sector as a
whole, and States should strive towards a gender balance “at each level, including at the most senior levels’, mir-
roring the representation of women in society as a whole3* Thus, steps should be taken to ensure that wom-
en are recruited on an equal basis with men to specific positions in the judiciary as well as removing barriers to
women’s career advancement that are themselves discriminatory. For example, in the Republic of Moldova, in
order to qualify for certain leadership positions in the legal profession, a lawyer must have five years of contin-
ual work experience in the field of law. Female lawyers who take maternity leave (or, in fact, other forms of fam-
ily-based leave) may not be able to meet this requirement if the leave period is construed as an interruption to
their careers. In fact, several lawyers submitted a complaint to the Moldovan Equality Commission on the prac-
tice of requiring lawyers to suspend their license in order to benefit from free medical insurance (during preg-
nancy or for a child’s first three years).>' Although the provision is gender neutral, it has a discriminatory impact
on women, given that they are more likely than men to take time out of work to care for children. Effectively,
women must have more than five years of work experience, and, as a result, they are underrepresented in deci-
sion-making roles.>*

Secondly, supporting women in the justice sector extends beyond gender parity on the bench and also requires
gender competence. Judges and their staff must receive gender sensitivity training on the types of topics in-
cluded in this manual.

Lastly, supporting women may also refer to founding professional groups to advance women’s common inter-
ests. There are many examples of women in the legal profession forming associations, not only for the purpos-
es of networking, to support each other and to discuss any difficulties they face as women in their professions,
but also to serve as leaders in promoting women'’s rights and access to justice more broadly. For instance, asso-
ciations of women judges and women lawyers have lobbied for reforms that will improve the legal system re-
sponse to violence against women. Organisations, such as the national branches of the International Association
of Women Judges (IAW)J) also undertake advocacy, conduct training and educational programmes to enhance
the capacity of legal practitioners (including other judges), develop guidance materials and conduct analysis.

390. Council of Europe Plan of Action on Strengthening Judicial Independence and Impartiality. 2016. CM(2016)36. Action 1.2.
391. Council of Europe. 2016. Barriers, Remedies and Good Practices for Women's Access to Justice in Five Eastern Partnership Countries..
392. Ibid.
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CONCLUSION

Access to justice for women is a multi-dimensional concept that requires an approach that tackles barriers to
justice at the legal and institutional levels as well as the socio-economic and cultural levels. Justice sector ac-
tors must be aware of the intersecting components of access to justice and the implications for their profes-
sional roles at each step. Despite the apparent complexity of improving women'’s access to justice, many of the
interventions required of prosecutors and judges can be reduced to the simple formula of approaching their
day-to-day work using a gender-sensitive approach—one that explicitly acknowledges the differences in the
experiences of women and men, including experiences of rights violations but also interactions with the justice
system, how women’s and men’s needs differ, in terms of recourse and remedies, and the pervasive nature of
gender stereotypes, even if those of which we are all unconscious.

The Council of Europe, European Union, and United Nations experts (such as the CEDAW Committee and the
Special Rapporteur on violence against women, its causes and consequences) all recognize that legal systems
continue to present barriers to women which, in turn, stall progress towards gender equality. In fact, it can be ar-
gued that gender inequality worsens or perhaps becomes more entrenched when women experience human
rights violations (the initial experience of gender inequality) and are then denied effective legal remedies for
those very violations (the second experience of gender inequality and discrimination).

The dual need to address persisting gender inequality and access to justice only becomes more relevant with
the close of the first decade of the new millennium. The Sustainable Development Goals (SDGs), the follow-on
from the Millennium Development Goals, is a global plan of action to 2030. The SDGs include targets for achiev-
ing gender equality and women’s empowerment (Goal 5) by requiring countries to have legal frameworks that
address discrimination. The SDGs also require providing access to justice for all and the creation of effective, ac-
countable and inclusive institutions at all levels (Goal 16). The intersections of these two goals is a platform for
targeted and cooperative efforts to ensure that women, as well as men, are able to receive equal measures of
justice when they require it.
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ANNEXES

Annex 1: Practical Considerations for Conducting Training on Women'’s Access
o Justice®

A number of steps are necessary in order to plan a training event on women's access to justice and, in addition
to the larger considerations to be observed in the planning of quality judicial and prosecutorial training, there
are some specificities related to the topic. This section provides a brief overview and guidance on general as-
pects related to planning a training event for judges and/or prosecutors, but focuses on the specific ones that
may arise when preparing a training on women’s access to justice. It is divided into four main sub-sections: a. de-
sign; b. implementation; c. evaluation; and d. follow-up. A sample agenda and a suggested checklist is also pro-
vided in this Annex.

a. Design

Ideally, any training event will be planned as part of the approved curricula of the national training institutions
for either judges or prosecutors. This will ensure that the training is certified and, therefore, recognised at the
national level. This will increase interest and participation from judges and prosecutors, but it will also increase
the likelihood that the trainees will be able to integrate new information or new skills in their daily practice. Car-
rying out such trainings through the national training institution, will also promote the sustainability of training
results. The institutional context well help ensure that the training expertise and material directed at the train-
ing, as well as the institutional memory of such trainings, will be reused in future trainings.

From the onset, key decisions need to be made about the type of training to be delivered:

- Is the training going to be delivered as part of a continuous training of judges and/ or prosecutors or as
part of an initial training?

- Is the women's access to justice training to be dedicated or integrated? More specifically, is the content
of the training is to be related exclusively to the topic of women’s access to justice or the topic would
be only one aspect of a larger training, for example, on access to justice guarantees under the European
Convention on Human Rights.

— Is there a particular category of judges and prosecutors that should be targeted as participants? Which
ones will be best positioned to apply new knowledge and skills in their regular practice?

i. Selecting trainers and experts

Training on women'’s access to justice on the basis of this Training Manual would best be delivered by a team of
trainers comprised of national trainer(s) and an international trainer (optional), and ensuring the participation
of legal trainers, as well as gender experts.

If the training event is organised by the national training institutions, it is advised, as much as possible, to rely on
the national experts working with these institutions and to select trainers from the same profession as the train-
ees. If training is delivered to judges, then other peer judges would be a good choice for trainers. If the trainer
is seen as a fellow professional, his or her standing among the audience is likely to be much higher, and the cor-
responding impact upon trainees’ attitudes and values the greater. Nonetheless, even if international trainers
are invited, they should only conduct selected parts of the training along with the national trainers. When se-
lecting international trainers, if they do not speak a common language with the trainees, care has to be taken
that the agenda is designed in such a way as to allow enough time for interpretation. The room set-up may also

393. Considerations have been included that refer specifically to training on women’s access to justice as a gender equality topic. With
respect to the general guidance on human rights training, this section takes as its basis the Council of Europe Training Manual on the
European Convention of Human Rights: Council of Europe. 2007. Training Manual on the European Convention of Human Rights.
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be affected by the need to make interpretation equipment available. These are important considerations and
should be integrated in the design of the training.

Given the specificity of the topic, it is important to ensure the participation of trainers with an expertise in gen-
der issues. This may require selecting some of the trainers from outside the regular rosters of the national judi-
cial or prosecutorial training institutions. These could be lawyers or representatives of civil society working di-
rectly with women. Representatives of national authorities with the relevant expertise or who participate in the
development of relevant legislation can be invited from the Ministry of Justice, the Ministry of the Interior, and
the Prosecutor’s Office, among others. From civil society, aside from lawyers who represent women, it also may
be useful to invite a psychologist to a portion of the training, especially if violence against women is being ad-
dressed by the trainings.

An approach often used in judicial training is to invite persons belonging to groups that are affected by judi-
cial decisions, in this case women who suffered violence against women or those who have been discriminat-
ed against in employment for example. Another powerful way of communicating the perspective of women di-
rectly impacted by judicial decisions is to organise a visit to a women’s organisation that assists women victims
of gender-based violence or that offers legal assistance to women more broadly. It may be possible to organise
such visits, provided the training lasts more than one day.

ii. Assessment of training needs with respect to women'’s access to justice

Knowledge of the group of trainees and their existing needs is crucial for the good planning of a training event,
but this can prove challenging to acquire particularly under time pressure. However, every opportunity should
be taken and the training institutions, as well as the trainers themselves, should remain mindful of the impor-
tance of identifying and analysing existing training needs.

The assessment of training needs can be done in a number of ways. At the level of the training institutions, reg-
ular meetings with representatives of the courts and prosecutors’ offices would keep the institutes informed
about the existing needs, based for example on appraisals or other personal interviews with judges and prose-
cutors and from information on output of cases or quality standards. Training institutions can use results of pre-
vious training evaluations to identify future training needs. In addition to these on-going modalities, training in-
stitutions can conduct or commission specific needs assessments. Surveys and/or focus groups with judges and
prosecutors may be carried out with the purpose of identifying specific needs. These more extensive needs as-
sessments would not be feasible in view of one training event alone, therefore the planning of a training event
on women'’s access to justice should refer to the existing needs assessments at the level of the judicial or pros-
ecutorial training institutions. If no specific information can be acquired on the existing needs in this field, the
trainer may consider communicating with the representatives of the relevant training instructions and sending
out a simple questionnaire to the participants sufficiently in advance of the training.

It should be borne in mind that needs may not be only self-identified. One of the common obstacles when in-
troducing gender topics in any area of training is the assertion of the irrelevance of gender. Training institutions
and/or trainers should be prepared to explain the need for training on women'’s access to justice. This need may
be established by the judicial or prosecutorial training institutions on the basis of international, regional, and
national standards. For the example, the Council of Europe Convention on Preventing and Combating Violence
against Women and Domestic Violence (Istanbul Convention) is currently being ratified by an increasing num-
ber of member states. The Istanbul Convention contains extensive provisions aimed at ensuring access to jus-
tice for women victims of gender-based violence. The recent or pending ratification of the Istanbul Convention
may indicate a need for judicial and prosecutorial training in this area, especially as the convention itself asks
states parties to deliver training to all relevant professionals (Article 15). Additionally, public opinion polls or spe-
cific polls regarding public perceptions of the judiciary may provide another source of needs identification. Gen-
der equality may be identified as an increasingly important value among the population, while at the same time
there may be a perception among women that the justice system is failing them. This type of information about
public attitudes is important to substantiate the need for trainings on women'’s access to justice.

After the needs are identified, the objectives of the training should be defined taking into account this assess-
ment. In a training session four different aspects of the learning process can be distinguished, as represented in
the below table:3% The objective of any training session is likely to involve all four of these categories. When iden-
tifying the objectives of a particular training on the basis of this Training Manual, these should be kept in mind:

394. Council of Europe Training Manual on the European Convention on Human Rights. p. 12.
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the development of judges’and prosecutors’ knowledge and skills on the particular topic of women'’s access to
justice, as well as the promotion of attitudes and values that support gender equality.

Knowledge Skills Attitudes Values

E.g. Knowledge of human E.g. Skills in identifying a E.g. Appropriate attitudes E.g. Values committing
rights instruments / relevant  human rights issue, and to reinforce the professional  relevant professionals
case-law of the European researching relevant legal responsibility to respectand  to gender equality and
Court of Human Rights and  rules to apply the law to a promote the human rights of ~ related principles.

of domestic courts. given situation. women.

iii. Adaptation to the target audience (judges, prosecutors or mixed)

The primary intended audience for the Training Manual are judges and prosecutors. The composition of the
group of participants will be decided in cooperation with or directly by the national training institutions, given
their mandate and common practice. In some countries, training institutions at national level are mandated to
train judges, prosecutors, as well as legal professionals more broadly. In other countries, the mandates may be
more limited and each profession may have a specific training institute.

In choosing the participants, more diverse groups are preferable to homogenous groups. Even with a single-pro-
fession group, there are differences in the level of experience of the participants (beginners/advanced), their hi-
erarchic level (first instance courts, appeal courts, supreme or constitutional courts for judges) and geograph-
ical distribution (participants from the same or different courts or regions). These differences influence the dy-
namic in the group. While it may be easier to achieve a high level of trust in more homogenous groups, there
are many advantages to having mixed groups, including mixed groups of judges and prosecutors and possibly
even with the participation of other legal professionals. Given that women'’s access to justice is an issue that in-
volves all stages of the justice chain, important insights may be gained by having a broadly mixed group. Diver-
sity in the group may also enable broader co-operation among the different legal professionals with the aim of
improving women'’s access to justice.

iv. Developing the training programme, materials and practical exercises

The Training Manual can be used as the main source for designing a training event on women's access to justice.

The substantive parts of the manual provide ample content to develop presentations on the topics chosen
for the training. Training institutions and trainers may consider sending the manual in advance to the trainees
so that they become familiar with the topics and its content, as the training event will not be the place to go
through the manual at length. The general part of the manual is complemented by national parts, which con-
tain relevant information about the national legislation and the situation of women in the respective country.

The manual does not provide examples of exercises for each module, but trainers can develop exercises starting
from the examples given in each module and the discussion points included therein. For example, in the module
on Family law (Module lll: What Every Practitioner Should Know, section 3.3), a table of stereotypes and myths re-
lated to gender roles in the family is included, and their impact on family law issues, such as child custody, distri-
bution of property after divorce, registration of marriage. This table is accompanied by a checklist of discussion
points. Using the table and the discussion points, trainers could conduct a group exercise to discuss gender ste-
reotypes prevalent in family matters and their impact on judicial decisions in family law.

Similarly, the manual does not provide full-fledged case studies, but it makes ample references to case-law ex-
amples, which are relevant to the issue discussed. Trainers can modify the case-law examples given in the Train-
ing Manual to develop case studies, which can be used for group work. For example, in module 4.9 (Interactions
with female witnesses and litigants), the case of Bevacqua and S v. Bulgaria is presented and a question for dis-
cussion is suggested. Trainers could use both the description of the case and the suggested discussion point to
develop a case study for a group work session on interactions with women victims of domestic violence in the
context of child custody decisions.
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Practical considerations on the status of international and regional instruments for the national courts should
also be addressed in the presentations or discussion, as well as practical examples of cases in which a conflict
between international and national law may arise. A useful discussion of these issues and concrete examples are
provided in the country chapters of this Training Manual.

In addition to these types of materials, which can be directly developed based on the content of the Training
Manual, other resources and materials can also be included.

= Trainers can use hypothetical cases. An example of a hypothetical case on sexual violence is offered in
the Annex 3. Additionally, facts from the judgments of the European Court of Human Rights or the Com-
mittee on the Elimination of Discrimination against Women, can be used and participants can be asked
to determine whether there has been a violation and under which articles of relevant standards. The
name of the case and the country in question should not be revealed until the end of the discussion to
prevent participants looking them up online. Participants can brainstorm the cases in small groups, pre-
senting their findings to the entire group at the end. Trainers should discuss group findings and provide
analysis of the actual decisions.

= News articles on human rights violations can often be used to create a case study also.

= Use of moot courts scenarios can increase the participation of the trainees and it may be a useful way of
encouraging the trainees to practice the new perspective and skills acquired in an engaging way. Role
play is considered one of the training methods with one of the highest retention rates for knowledge
and skills acquisition.

= Either before or after a presentation on relevant international and Council of Europe standards, partic-
ipants can be asked to list the relevant international human rights provisions relevant to ensuring the
equal access of women to justice. This can be done in groups or individually.

= Note that Annex 1 to the Training Manual lists a number of additional resources, including video and
multimedia resources.

Trainers on women'’s access to justice will need to facilitate a discussion in the group of participants on gender
stereotypes. Some exercises are suggested below to help the trainers address gender bias and challenge gen-
der stereotypes.

Exercise 1: Reflect on gender stereotypes prevalent in the culture(s) you are familiar with.

Consider the following proverbs and the gender stereotypes they perpetuate.??> Can you think of similar / other
proverbs in the culture you are familiar with? What gender stereotypes do they reflect?

Virtuous is the girl who suffers and dies without a sound. (India)

A wise woman is twice a fool. (USA)

A good wife, an injured leg and a pair of torn trousers stay at home. (Netherlands)

Only a shameful woman takes her husband to Court. (Uganda)

Women ask questions, men give the answers. (Arabic, multiple languages)

The glory of man is knowledge, but the glory of a woman is to renounce knowledge. (Brazil)

If your petticoat fits well, do not try to put on your husband’s pants. (Creole, Martinique)

Exercise 2: Reflect on the following question: In what ways are women/ men treated differently in your
community?

The Council of Europe Factsheet on Equality between Women and Men3**¢ gives the following facts about gen-
der inequality in Council of Europe member states:

In Council of Europe member states, women are still vastly under-represented in decision-making. In 2015, wom-
en represented 26% of national parliaments, while men constituted the vast majority (76%). Furthermore, men’s

395. Examples are from | Know Gender, an online training course provided by the UN Women Training Center, available at https://trainingcentre.
unwomen.org/course/description.php?id=2
396. Council of Europe. 2015. Factsheet on Equality between Women and Men available at https://rm.coe.int/168064f51b
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share of the governments of Council of Europe member states was 77%, while women’s was 23%. There are in-
equalities in labour force participation also, as women participate at a rate of 52% (of active women) and men
at a rate of 66%. Moreover, in most countries, women earn on average only 60 to 75% of men'’s wages, and the
average gender pension gap in the 28 European Union (EU) member states is as high as 39%. These inequalities
translate in barriers for women’s access to justice also, as they mean women have less resources than men and
decision-making institutions are male-dominated.

The trainers should also have readily available statistics about gender inequalities in the country where the
training is held (please see the national parts of the manual).

Exercise 3: Assessing bias and discussing stereotypes: gender and career

Ask the participants to take the Gender and Career IAT test.>’ The trainer should also take the test and disclose
her/ his score, as a way of building trust in the group. This test takes about 10 min to complete. Access to com-
puter and Internet connection are required. Explain that many people may be surprised with the results of the
test. The test does not say anything about one’s professionalism. It is just a way of understanding better how
deeply ingrained certain associations are. This is important as implicit preferences can predict behaviour. Im-
plicit preferences are related to discrimination in hiring and promotion, medical treatment, and decisions relat-
ed to criminal justice.

This Implicit Associations Test (IAT) often reveals a relative link between family and females and career and
males. The summary of other people’s results shows that most people implicitly associate male with career.

Percent of web respondents with each score

Strong automatic association of Male with Career and Female

with Family 24%

Moderate automatic association of Male with Career and
Female with Family

32%

Slight automatic association of Male with Career and Female 19%
with Family o

Little to no automatic preference between gender and family
or career

Slight automatic association of Male with Family and Female 5%
(]

with Career

Moderat e automatic association of Male with Family and 3%
Female with Career a

Strong automatic association of Male with Family and Female 1%
with Career o

This distribution summarizes 846,020I1AT scores for the Gender-Career task completed between January 2005 and December 2015.

Now let’s look at our scores and discuss the results. The trainer can collect the scores anonymously and present
the aggregated result to the group. The trainer can then facilitate a discussion about the consequences of this
implicit bias and ways to minimise its impact in judicial decisions.

Trainers should also plan for an assessment at the end of the training to test retention of knowledge. This can
be made in the form of a quiz to be completed by the whole group collectively, rather than each individual par-
ticipant.

Additional assignments may include the development of a personal action plan by each participant for the
next six months. The participants in the training are asked to reflect on how they may apply the newly acquired
knowledge and skills in the next six months. This is a very useful follow-up tool as well, as the trainer can go back
to the participants six months after the training and see how they were able to use the knowledge and skills and
what obstacles they encountered.

397. The IAT is one of the tools that can be used to diagnose bias. Harvard University, Project Implicit. Available at https://implicit.harvard.
edu/implicit/
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The final part of the design of the training consists of selecting training resources and techniques, coordinating
the trainers, moderators and other experts and the elements of the training, and carefully considering timing
limitations. This final step results in the development of an agenda. A sample agenda is offered below, as well as
a suggested checklist for the organisation of the training, included at the end of this annex.

Sample Training Agenda - Two days

FIRST DAY
9:00-9:15 Welcome by Representative of the

Judicial Training Institute

Introduction of trainers, and overview of

programme

10:15-10:30 Q&A

10:45-12:15 Module 1 (corresponding to the Training  Presentations based on Sections 1.1 and 1.2. of the
Manual) general part of the manual

Video: CEDAW Quick & Concise: The principle of
Access to justice. Women’s human rights.  substantive equality (See Annex to the Training
International standards and examples Manual)
from judicial practice
(International and/or national trainer)

13:00 - 14:15 Lunch
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15:15-15:30 Coffee break

SECOND DAY

9:00-10:00 Module 3 (corresponding to the Training  Presentation based on Section 3.3 of the general
Manual) part of the manual
Guest presentation by a representative of a women'’s
Thematic presentation: Violence against  organisation providing support services to women

women victims of domestic violence

10:30-10:45 Coffee break

11:30-13:00 Module 4 Section 4.9 of the general part of the Training
Workshop on Interactions with female Manual

witnesses and litigants

14:15-15:30 Module 4 Section 4.13 of the general part of the Training
Women's Representation and career in Manual
the judiciary

Q&A

15:45-16:00 Coffee break
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b. Implementation

Trainers who deliver training on women'’s access to justice for judges and prosecutors should avoid a classroom
approach. This is a significant prerequisite for the success of the training, for the following reasons: (1) the par-
ticipants are adults; (2) the participants are legal professionals; and (3) the participants are peers or perhaps hi-
erarchically superior to the trainer.

Trainers should avoid the temptation to deliver as much information as possible in the allocated time and in-
stead focus on providing as much (or as little) information is necessary to ensure that the group is motivated,
but not bored. In line with the “learning pyramid’, it has been demonstrate that people retain least from passive
learning methods such as lecture (5%); reading (10%); audio-visual (20%) and demonstration (30%) and most
from participatory teaching methods, such as group discussion (50%); practice by doing (75%); and teaching
others (90%). Participation and building trust in the group are key to a successful training particularly on a topic
that touches on trainees’ personal domain, with topics such as violence against women, care provision, inequal-
ities in the profession and so on.

Openness, honesty and humour are important to ensure participation of trainees and to build trust. Consider
starting with a fun icebreaker, like the one below:

Example of an icebreaker exercise:*®
1. Welcome participants to the training and introduce yourself to the group. This should be kept very brief.

2. Ask each participant to introduce his/her name by simply adding an adjective before their name that begins
with the same letter, before they state the name of their organization and title. You can begin by introducing
yourself in the manner that you want to participants to follow.

For example:
“l am talkative Tatiana. | work as a family law judge.”
“l am reliable Ramona. | work in the ‘X’ Court of Appeal.”
“l am ingenious Ivan. | work as a criminal court judge.”

This can be done when seated, but becomes more fun and active if the participants are standing in a circle. Each
participant moves into the circle while introducing her or himself. The participants will remember each other’s
amusing adjectives. Most importantly, an atmosphere of informality is established.

One of the main roles of the trainer is to ensure that all participants actively engage with the topics and remain
connected to the group. From the onset, it should be stated as a ground rule that active participation is expect-
ed and is critical to the success of the training.

The participation of trainees will be influenced not only by the approach and style of the trainer, but also by the
learning environment, for example its location, facilities, and room set-up. The room set-up is important to in-
crease participation of the trainees. The room size should be adapted to the group, i.e., big enough to ensure
comfort, but not too big so that participants can hide away somewhere. Flexible seating in a U-shape is prefera-
ble as it allows participants to face each other and the trainer can move and walk in the middle. Auditorium and
classroom styles of seating with fixed chairs are to be avoided. Banquet-style seating, in groups of 4-6 per table,
would be useful for discussion in small groups.

In order to build trust in the group, the participants may be encouraged to speak from (their own) experiences.
The trainer can demonstrate such openness by volunteering her/ his own experience, for example of a situation
in which one has experienced discrimination. Such an experiential approach may be used to debunk the myth
of neutrality and make it clear that every professional is a human being and, rather than discarding the influence
of personal experience, values and beliefs, one should make them explicit and reflect on how these may influ-
ence decisions and in particular judicial decisions.

398. This example appears in Cooperative for Assistance and Relief Everywhere. 2014. Gender, Equity and Diversity Training Materials.
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To ensure active contribution, participants should be allowed to speak, ask questions, discuss, DO something
rather than primarily listen (to the trainer or other presenters). Participation, rather than passive reception, en-
hances the value of training for learners, as well as the satisfaction gained by trainers. There is no definitive rule
about how much group work and how many exercises should be included in a training event. Indeed, some
trainers prefer to make the entire training into a group exercise with little to almost no presentations. This type
of seminar approach may prove very effective, as it allows for going through the topics only through discussion
and feedback from the trainer. It may require, however, more extensive advance preparation, such as sending
the Training Manual and asking trainees to read the relevant parts in advance.

Group work may take the form of brainstorming (when participants are asked to reflect on a particular statement
or question and their ideas are recorded by the trainer on a flipchart); buzz groups (small groups of three to four
people that quickly discuss one point or answer one question before reporting back to the plenary); or snow-
balling / pyramiding (the audience is asked to discuss a topic for a brief period of time, say 3-4 minutes, in pairs or
threes, then the pairs/threes discuss their conclusions for another brief period with another pair/three to iden-
tify whether there was disagreement / the means at arriving at the conclusion were similar and this is followed
by general discussion).>®

Group work may also take the form of role play. Especially for the topic of gender-sensitive interaction with fe-
male witnesses, litigants or defendants (see Module 4.9 of the Training Manual), it may be effective to design a
role play exercise around a domestic violence or sexual violence court hearing. Members of the group will be al-
located different roles (victim; prosecutor; police officer; judge). The ‘actor’ participants would then act the role
play in front of the whole group. Be careful, as the trainer needs to prepare the role play scenario in advance.

Another type of group work that would be suitable for the topics of the Training Manual, as often they related to
attitudes and values among judges and prosecutors, is an exercise around empathic perspective taking. For ex-
ample, after a presentation from a victim or from a women'’s organisation or after a visit to a shelter (if access is
permitted), ask the group to try to take the perspective of the victim and discuss what may be the obstacles for
her to report the incident to the police or testify in court.

¢. Evaluation

Evaluation of the training should ideally include both the trainers assessing the retention of knowledge by the
participants and the trainees providing feedback on the quality of the training. It is important to use an evalu-
ation form at the end of the training for the trainees to give their feedback. Results of these evaluation may be
presented at a future training, will help identify future training needs and will provide lessons learned.

d. Follow-up

Follow-up would be taken at least at two levels: individual and institutional. As suggested earlier, participants
in the training may be asked to develop a personal action plan over the next six months following the training,
which the trainer can then follow-up on to see how the participants were able to use the knowledge and what
obstacles they encountered. Furthermore, if the training is part of a series of trainings, follow-up is important in
order to ensure that participants build their knowledge progressively.

At the institutional level, it is important to ensure that relevant training be on-going and sustained with appro-
priate follow-up to ensure that newly acquired skills are adequately applied.

399. This classification of group work is presented in the Training Manual on the European Convention on Human Rights, pp. 54-55: Council
of Europe. 2007. Training Manual on the European Convention on Human Rights.
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Checklist for developing and conducting training based on the Training Manual for Judges and Prosecu-

tors on Ensuring Women'’s Access to Justice

Task

Decide on the length of the training (ideally 2-3
days or integrated in a semester-long curricula

for initial training)

Decide on the level of the training (beginners/
advanced)

Select trainers: national and international,
gender experts, guest presenters and
representatives of civil society

Assessment of training needs

Setting up learning objectives

Adaptation to the target audience

Adaptation to national training requirements

Send the invitations or the confirmations of

participation to the trainees

Developing training materials and practical
exercises

Make sure case studies are included

Send the materials in advance to trainees

Prepare a final assessment for participants and

evaluation tools (such as an evaluation form)

Prepare additional assignments (such a personal

action plan)

Distribute the definitive programme (including

intended learning outcomes)

Evaluation of training

Certification

Discuss the evaluation outcome and future
training needs

Who is responsible

Training institution

Training institution

Training institution

Ideally these should be based on

existing needs assessments at the

level of the training institutions

Trainers and training institution

Trainers

Training institution and trainers

Training institution

Trainers

Trainers

Training institutions and trainers

Trainers

Trainers

Trainers and training institution

Trainers and trainees

Training institution

Training institution and trainers

Timeframe

At least three months before
the training event

At least three months before
the training event

At least three months before
the training event

At least two months before the
training event

At least two months before the
training event

At least two months before the
training event

At least two months before the
training event

At least a month in advance

At least three weeks before the
training event

At least three weeks before the
training event

At least two weeks before the
training

At least two weeks before the
training event

At least two weeks before the
training event

At least one week before the
training
On the day of the training

event

Certificates prepared in
advance; certification on the
last day of the training

Shortly after the training event

Follow-up Training institutions, trainers, trainees  Six months after the training

Note: In addition to the steps above, practical organisation matters also need to be adequately addressed when
preparing a training event, such as: decide on budget; prepare the name plates for participants and trainers; ven-
ue; room set-up; interpretation; coffee breaks and lunch; preparation of the documents to be distributed at the
venue; equipment: computer with appropriate presentation software, overhead projector, flipcharts and pens etc.
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Annex 2: Sample Exercises and Practical Tools for Trainers

I. Sample presentation outline: Women's Access to Justice and the Istanbul Convention

Standards on women'’s access to justice introduced by the Council of Europe Convention on Preventing and Combat-
ing Violence against Women and Domestic Violence (Istanbul Convention) and overview of the relevant ECtHR case-law

1. General information about the Council of Europe Convention on Preventing and Combating Violence
against Women and Domestic Violence (Istanbul Convention)

2. Ground-breaking features of the Istanbul Convention
3. Scope of the Convention: who does the Convention cover?

4. Main pillars of the IC:
a. Prevention
b. Protection
c. Prosecution and punishment
d. Integrated Policies

5. Forms of violence criminalised by the Istanbul Convention

6. Standards on access to justice for women victims of gender-based violence introduced by the IC
a. Adequate provision of legal information (Article 19)
b. Encourage reporting (Article 27)
c. Provide victims with adequate civil remedies (Article 29), and compensation (Article 30)
d

. Ensure that investigations and judicial proceedings are carried out without undue delay (Article 49)
and that prosecutors can initiate and continue proceedings, even if the victim withdraws the com-
plaint (Article 55 para 1)

e. Ensure the possibility for governmental and non-governmental organisations and domestic violence
counsellors to assist and/ or support victims, at their request, during investigations and judicial pro-
ceedings (Article 55 para 2)

f.  Ensure that evidence relating to the sexual history and conduct of the victim is permitted only when
relevant and necessary (Article 54)

g. Ensure that mandatory alternative dispute resolution processes or sentencing, including mediation
and conciliation, are prohibited (Article 48)

h. Ensure the protection of victims at all stages of investigations and judicial proceedings (Article 56)
i. Provide victims with access to legal assistance and to free legal aid (Article 57).

7. Examples from the case-law of the European Court of Human Rights
a. Opuzv. Turkey
b. Y.v.Slovenia
¢. M.C.v.Bulgaria

8. Conclusions : using the Istanbul Convention to improve women’s access to justice

Il. Sample exercise adapted from a case of the European Court of Human Rights

Overview: In section 4.9 of the Training Manual, on interactions with female witnesses and litigants, the case of
Bevacqua and S v. Bulgaria is presented and a question for discussion is suggested. Trainers could use both the
description of the case and the suggested discussion point to develop a case study for a group work session on
interactions with women victims of domestic violence in the context of child custody decisions.

Case-law example: In Bevacqua and S v. Bulgaria, the applicant and her husband separated due to domestic vi-
olence; the applicant filed for custody of their child- a son- and agreed that the father would have contact with
the child. After one visit, the father refused to return the child to his mother and stopped all contact with the
applicant. The applicant later collected the child from kindergarten and they both went to stay in a hostel for
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victims of domestic violence. After a complaint from the husband, the authorities threatened to prosecute the
petition for child abduction. Although the applicant had communicated information about the domestic vio-
lence and requested an interim order on child custody, the court did not issue such an order. The applicant even-
tually agreed to shared care of the child, but she was also subjected to further violence by her husband during
this time. The applicant was eventually granted custody of the child, but the father was not prosecuted for do-
mestic violence. The ECtHR found violations of both the applicant’s and child’s rights under Article 8 of the ECHR
(right to respect for private and family life). The Court noted that the State’s failure to adopt interim custody mea-
sures without delay had adversely affected the wellbeing of the child and that insufficient measures had been
taken in response to the domestic violence perpetrated by the former husband.

Discussion point: Note that the ECtHR decided the Bevacqua and S v. Bulgaria case before the Istanbul Conven-
tion had entered into force. How might the Court’s reasoning differ for a case with the same facts occurring in a
country that has ratified the Istanbul Convention, yet still reach the same judgment?

11l. Sample hypothetical case on sexual violence: proceedings and investigation*°

The Case: the victim, a 40-year old woman, is walking back from work; she is commuting daily between the lit-
tle town where she works in a factory and the village where she lives. The total distance between the two is 4 km
or one-hour walking. She often gets a ride from fellow villagers or drivers from neighbouring villages. In Novem-
ber 2014, after dark, she was hitchhiking to cars driving in the direction of her village, when one of them stopped.
She recognised the driver as a cousin of one of her fellow villagers and she decided to get in the car with him.

Right before entering the village, the driver veered away from the road into a little forest. The driver told the
woman he had wanted to get to know her for some time now and make her’his woman’ The victim replied that
she was a married woman and she was certainly a few years his senior, that she was also very tired and she'd like
to get home. The man went on to say he had an erection and he wanted to have sex right there and then, as he
had never doneiitin the car. He didn't mind that she was married, he also said. All the better, in fact, as she should
not be bothered by having sex one more time.

The victim tried to open the door, but it was locked by the driver, who told her to relax and stay calm, as he did
not want to slay her, but he would if she kept resisting like a ‘stupid hen’ He got out of the car, pulled the victim’s
hair and pushed her on the back seat and, against her resistance, he penetrated her. While she was resisting, the
victim lost one earring and her skirt become a little torn. Furthermore, she acquired specific bruises on her hips
and chest, which are signs of violence. The aggressor’s pants were also torn in the struggle in the pocket area.

After the rape, the aggressor tells her that he would take her home and, if she was smart, she would not let her-
self become the laughing stock of the whole village and risk her husband leaving her alone with two children.
On the other hand, he was interested in staying friends and one day she might even learn to like him. Humiliat-
ed, tired and fearing she might be left alone in the forest, quite far from the village, the victim stayed in the car
and the driver took her close to home. She was thinking of getting home as soon as possible to wash herself im-
mediately, lest (God forbid!) she would become pregnant from the rape. She couldn’t decide whether or not she
would tell her husband what happened. He was anyway always angry since he had lost his job.

How would she make sure that her children didn't find out (so that other children wouldn't mock them) or her
parents (since her mother had a weak heart that might collapse at the news)? And what would people say?

There is no police station in their village.
Exercises:
A. Please list the relevant arguments :
The argumgainst the victim’s filing a complaint:

B. Fill in and discuss the questionnaire below:

400. This case was prepared by Judge Corina Voicu, Director of the Department for Legislation and Documentation of the Superior Council
of Magistracy of Romania, for the purpose of a training seminar on women’s access to justice implemented by the Council of Europe.
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Making the
complaint

Recording the
evidence left on the
victim’s clothes

Sampling biological
evidence from the
victim

Sampling biological
evidence from the
suspect

Psychological exam
of the victim

Interviewing the
victim

Interviewing the
witnesses

Informing the victim
about her procedural
rights

Psychological
support to the victim
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Stage/ step

Cross-checking the
national register of
perpetrators

Preventive measures
against the
aggressor

Protection measures
for the victim

Acquiring the status
of civil party

Trial
Judicial decision

The victim receiving
damages from the
perpetrator

The victim receiving
compensation from
the state

How important

is this step for an
eventual resolution
to this case?

Note:

VI = very important
U = useful

N = not important

In your
experience,
how long does
it take for this
step to be
initiated after
the time when
the alleged
crime was
committed?
(in days)

IV. Sample needs assessment questionnaire

In your experience,
when do the facts
available at this
stage become
known to the judicial
authorities?
(number of days
counted from the
time of the alleged
crime)

When
would it be

desirable

for this step
to be taken?

Where should

the victim go to

complete this
step (in case
her presence is
necessary)?

Are the legal
framework/
technical
means/ financial
resources etc
adequate for
completing this
step?

In as much as possible, the planning of a training event on women’s access to justice should refer to the existing
needs assessments at the level of the judicial or prosecutorial training institutions that are delivering the train-
ing. However, if a specific rapid needs assessment becomes necessary, trainers may send a simple questionnaire
a few weeks in advance of the training in order to gauge the expectations and level of knowledge of the partic-
ipants in the training.

Dear participant,

Thank you for taking the time to complete this pre-training questionnaire. Questionnaire responses are anon-
ymous and your responses will provide very useful information which will be used to determine future train-
ing activities. The information gathered through this survey will only be used for this purpose. We ask you to re-
spond honestly and in the most complete way possible.

1. General information

a. Work affiliation (organisation/ department/ court):

b. Title:
c. Level:
d. Sex:

2. Educational background and previous experiences in training on women's access to justice or women'’s

rights/ gender equality issues

a. What s the highest level of education completed?
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b. Have you received an introductory training on women'’s rights/ gender equality? Yes/No
c. Haveyou taken any training related to women’s rights/ gender equality in the past two years? Yes/No

3. Knowledge on gender equality and particular issues related to women'’s access to justice

a. How familiar are you with international norms on women'’s rights? On a scale of 1 to 5 (1 poor familiar-
ity; 5 excellent familiarity)

b. To what extent do concerns related to women’s access to justice influence your everyday work? (Not
at all/ To a limited extent/ To a significant extent)
4. Learning needs
a. Which of the following topics for training you would be most interested in? (choose the top three)
- Concepts related to women's rights, gender equality and women's access to justice
- International standards
- Case-law of the regional courts, in particular the European Court of Human Rights

- Practical guidance for improving women'’s access to justice in the practice of judges and/ or pros-
ecutors

- Thematic presentations and discussions on the following (choose two themes)
Sex/ gender based discrimination

o

Violence against women

o

Improving access to justice for victims of domestic violence

(@)

Women's access to justice in divorce proceedings, custody determination and other family
matters

o Women'’s access to justice in the context of labour rights
b. In which tools and sources of information would you be most interested to support your work?

5. Please share any thoughts or comments that you think might be useful.

V. Sample evaluation questionnaire*”

Questions can involve a range of different types of responses. Below are several examples:
Linear scale: trainees indicate their response to a series of statements: e.g.

On a scale of 1 - 5 (1= poor; 5= excellent), please rate:

The way in which the training was presented

The content of the information presented

The usefulness of the readers and/or handout

Your knowledge of the subject before the training

Your knowledge of the subject now

Choice of most appropriate response: one (or possibly more) responses are elicited: e.g.
What was / were the most important factor(s) in your attendance at training?
[Tick all responses which were relevant in your situation]

- | felt I would learn something useful

- The content of the training is relevant to my job

-My superior officer instructed me to attend

401. Adapted from the Training Manual on the European Convention on Human Rights, Council of Europe. 2007. Training Manual on the
European Convention on Human Rights.

Annexes » Page 117

MODULE Il MODULE | INTRODUCTION

MODULE Il

MODULE IV




- My colleagues had indicated they were attending

- | wanted to attend to meet other colleagues

Choice of one response from several alternatives: one response is elicited, e.g.

What relevance do you think the training has for you? Select the most appropriate:
- I will be able to put into practice my new knowledge immediately

- I think my new knowledge will be of some use to me in the near future

- | cannot see my new knowledge being of much practical use in the near future

- The knowledge gained was of no direct relevance to me

Seeking a limited number of open responses: the trainee is asked for key impressions: e.g.
List the three most important things that you have learnt / now will do in your job?

It is also crucial - at the end of each set of questions - to allow space for any further comments the trainee may
wish to make: these may be elicited by means of a formula such as ‘any further comments?’ or ‘do you have any
suggestions for improving future training’?

Ask the trainees also about their appreciation of the place of venue: was the place of venue easy to find, how
they did appreciate the meeting room, the seating, acoustics, meals etc.

VI. Sample personal action plan

At the end of the training, participants should be asked to list three-six actions that they could take in their daily
work to improve women'’s access to justice. The trainers can explain that they will contact the participants again
in six months to see how these actions progressed, whether or not it was easy to implement them, and wheth-
er the participant needed additional support, including possibly additional training.
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Annex 3: Selected Resources on Gender Equality and Women's Access to Justice

1. UN bodies and material

INTRODUCTION

2. Council of Europe bodies and material
3. Guidance and training material
4. General reference material

5. Case-law databases

6. Video resources I._IIJ
=
: : -
1. UN bodies and material (@)
Committee on the Elimination of Discrimination Against Women =
http://www.ohchr.org/en/hrbodies/cedaw/pages/cedawindex.aspx
General Recommendations
http://www.ohchr.org/EN/HRBodies/CEDAW/Pages/Recommendations.aspx
General Recommendation No. 33 on women'’s access to justice (2015)
http://www.ohchr.org/EN/HRBodies/CEDAW/Pages/Recommendations.aspx —
Special Rapporteur on violence against women, its causes and consequences S8
http://www.ohchr.org/EN/Issues/Women/SRWomen/Pages/SRWomenlindex.aspx 5'
()
. : . o
2. Council of Europe bodies, standards and material S
Council of Europe Convention on preventing and combating violence against women and domestic violence
(Istanbul Convention), and the Group of Experts against Violence against Women and Domestic Violence
http://www.coe.int/en/web/istanbul-convention/home.
European Committee of Social Rights
http://www.coe.int/en/web/turin-european-social-charter/european-committee-of-social-rights .
European Court of Human Rights, Press Service, Thematic Factsheets on the Case-law of the Court, including ;
on gender equality, domestic violence, violence against women, reproductive rights, trafficking in human be- |
ings, work-related rights, among others. =
http://www.echr.coe.int/Pages/home.aspx?p=press/factsheets 8
Council of Europe Convention on Action against Trafficking in Human Beings, and the Group of Experts on Ac- S
tion against Trafficking in Human Beings
http://www.coe.int/en/web/anti-human-trafficking/home
Gender Mainstreaming conceptual framework, methodology and presentation of good practices - Final Report
of Activities of the Group of Specialists on Mainstreaming (2004) and Rec (84)
https://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTMContent?documen-
tld=09000016806b0f41 >
Gender equality and women’s rights - Council of Europe standards (2016) 3
https://edoc.coe.int/en/gender-equality/6930-gender-equality-and-women-s-rights-council-of-europe-stan- =
dards.html (@)
Publications on Gender Equality: g

http://www.coe.int/en/web/genderequality/publications

Gender Equality Glossary [English, French]
https://edoc.coe.int/en/gender-equality/6947-gender-equality-glossary.html

Publications on Guaranteeing Equal Access of Women to Justice:
http://www.coe.int/en/web/genderequality/equal-access-of-women-to-justice

A feasibility study on Equal Access to Women to Justice (2013)
https://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTMContent?documen-
tld=0900001680597b1e
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Compilation of good practices from member states to reduce existing obstacles and facilitate women’s access to jus-
tice (2015)

https://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTMContent?documen-
tld=0900001680597b12

Publications on Improving Women'’s Access to Justice in Five Eastern Partnership Countries:
http://www.coe.int/fr/web/genderequality/women-s-access-to-justice

National studies on barriers, remedies and good practices for women’s access to  justice in five Eastern Partnership
countries (2016)

https://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTMContent?documen-
tld=09000016806b0f41

3. Guidance and training material

Equality / Gender equality

Access to Justice in Cases of Discrimination in the EU: Steps to Further Equality
(European Union Agency for Fundamental Rights —FRA, 2012) [German, English, French]
http://fra.europa.eu/en/publication/2012/access-justice-cases-discrimination-eu-steps-further-equality

Access to Justice: discrimination against women in criminal justice systems (Penal Reform International, 2012)
https://www.penalreform.org/resource/access-justice-discrimination-women-criminal-justice-systems/

Equality Before the Law Benchbook
(Judicial Commission of New South Wales/ Australia, 2016)
https://www.judcom.nsw.gov.au/wp-content/uploads/2016/07/Equality_before_the_Law_Bench_Book.pdf

Equality Before the Law Benchbook
(Department of the Attorney General/ Western Australia, 2009)
http://www.supremecourt.wa.gov.au/_files/equality_before_the_law_benchbook.pdf

Equal Treatment Bench Book
(Judicial College/ United Kingdom, 2013)
https://www.judiciary.gov.uk/publications/equal-treatment-bench-book/

Gender Equality Law in Practice: a manual for judges and legal practitioners
(Office for Gender Equality of Croatia and Institute for Health and Welfare of Finland, 2017)
http://pak.hr/cke/ostalo%206/Manual_Gender%20Equality%20Law%20in%20Practice_ ENG.pdf

Gender in Justice
(European Institute for Gender Equality, 2017)
http://eige.europa.eu/rdc/eige-publications/gender-justice

Handbook on European Law Relating to Access to Justice
(European Union Agency for Fundamental Rights and Council of Europe, 2016) [Multiple languages]
http://fra.europa.eu/en/publication/2016/handbook-european-law-relating-access-justice

Handbook on European Non-Discrimination Law
(European Union Agency for Fundamental Rights, European Court of Human Rights, 2011) [Multiple languages]
http://fra.europa.eu/en/publication/2011/handbook-european-non-discrimination-law

Handbook For Training Judges on Anti-Discrimination Law
(Organisation for Security and Co-Operation in Europe, 2012) [English, Macedonian]
http://www.osce.org/skopje/116787
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Human Rights Education for Legal Professionals (HELP)- self-learning and distance learning
(Council of Europe) [Multiple languages]
http://help.elearning.ext.coe.int

Judicial Decision-Making with a Gender Perspective: A Protocol
(National Supreme Court of Mexico, 2014) [English, Spanish]
http://www.sitios.scjn.gob.mx/codhap/ProtocolGenderPerspective
http://www.sitios.scjn.gob.mx/codhap/node/1153/

Training Manual on Gender Sensitivity and CEDAW
(Ateneo Human Rights Centre/Philippines, UNIFEM, 2007)
http://unwomen-asiapacific.org/docs/cedaw/archive/Philippines/Pg_CEDAWTrainingManual_PhilJA.pdf

Violence against women / Gender-based violence

Essential Services Package for Women and Girls Subject to Violence/ Module 3: Justice and Policing Essential Services
(UN Women, UNFPA, WHO, UNDP and UNODOC, 2015) [Arabic, English, Spanish, French]+>
http://www.unwomen.org/en/digital-library/publications/2015/12/essential-services-package-for-women-and-
girls-subject-to-violence

Guidance on the Istanbul Convention, Council of Europe
http://www.coe.int/en/web/istanbul-convention/publications

Improving the Effectiveness of Law Enforcement and Justice Officers in Combating Violence against Women and
Domestic Violence: Training of Trainers Manual

(Council of Europe, 2016)

https://rm.coe.int/16806acdfd

Preventing and Combating Domestic Violence against Women: A learning resource for training law enforcement
and justice officers

(Council of Europe, 2016)

https://rm.coe.int/16805970c1

Handbook on Effective Prosecution Responses to Violence against Women and Girls (UNODC, UN Women, 2014)
http://www.unodc.org/documents/justice-and-prison-reform/14-02565_Ebook_new.pdf

Handbook for Legislation on Violence against Women
(UN Women, 2012) [Multiple languages]
http://www.un.org/womenwatch/daw/vaw/v-handbook.htm

Sexual Violence against Women: Eradicating Harmful Gender Stereotypes and Assumptions in Laws and Practice
(International Commission of Jurists, 2015)
https://www.icj.org/icj-addresses-harmful-gender-stereotypes-and-assumptions/

Women'’s Access to Justice for Gender-Based Violence: A Practitioners’ Guide

(International Commission of Jurists, 2016)
https://www.icj.org/womens-access-to-justice-for-gender-based-violence-icj-practitioners-guide-n-12-
launched/

4. General reference material
Material on the European Union Agency for Fundamental Rights Violence against women EU-wide survey:
http://fra.europa.eu/en/publications-and-resources/data-and-maps/survey-data-explorer-vio-

lence-against-women-survey

Material on gender stereotypes/stereotyping (OHCHR):
http://www.ohchr.org/EN/Issues/Women/WRGS/Pages/GenderStereotypes.aspx

402. Currently being translated into Russian.
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Eliminating Judicial Stereotyping: Equal Access to Justice for Women in Gender-Based Violence Cases (OHCHR (2014)
www.ohchr.org/Documents/.../Women/.../StudyGenderStereotyping.doc

Progress of the World's Women: In Pursuit of Justice 2011-2012

(UN Women, 2011) [Multiple languages]
http://www.unwomen.org/en/digital-library/publications/2011/7/progress-of-the-world-s-women-in-pursuit-
of-justice

5. Case-law databases

UN Jurisprudence database (for communications under the CEDAW Optional Protocol)
http://juris.ohchr.org/search/Documents

European Court of Human Rights HUDOC database
http://www.echr.coe.int/Pages/home.aspx?p=caselaw&c=#n14597620384884950241259_pointer

Factsheets on European Court of Human Rights decisions on gender equality, violence against women, do-
mestic violence and reproductive rights
http://www.echr.coe.int/Pages/home.aspx?p=press/factsheets&c=

Compilation of case-law of the European Court of Human Rights on Gender Equality Issues (2016)
http://www.coe.int/en/web/genderequality/equal-access-of-women-to-justice

Equal access to justice in the case-law on violence against women before the European Court of Human Rights (2015)
https://edoc.coe.int/en/gender-equality/6690-equal-access-to-justice-in-the-case-law-on-violence-against-
women-before-the-european-court-of-human-rights.html

European Union Agency for Fundamental Rights Case-law Database

(A compilation of Court of Justice of the European Union (CJEU) and European Court of Human Rights (ECtHR)
case-law with references to the Charter of Fundamental Rights of the European Union)
http://fra.europa.eu/en/case-law-database

6.Video Resources

CEDAW Quick & Concise: The principle of substantive equality

(International Women's Rights Action Watch Asia Pacific, UN Women) [3.38 mins.]
http://cedaw-in-action.org/en/2008/03/01/training-manual-on-gender-sensitivity-and-cedaw/
https://www.youtube.com/watch?v=rI8INB-XMIk

Women's Access to Justice
(International Development Law Organisation-IDLO) [4.40 mins.]

http://www.idlo.int/news/multimedia/videos/womens-access-justice

UN Women Digital Library
http://www.unwomen.org/en/digital-library/videos

UN Women/Georgia Digital Library
http://georgia.unwomen.org/en/digital-library/videos
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Annex 4: Treaties on Women’s Human Rights and Status of Ratification

Armenia Azerbaijan Belarus Georgia Moldova Ukraine

International Convention on the Elimination of All v
Forms of Racial Discrimination (ICERD)

International Covenant on Economic, Social and v
Cultural Rights (ICESCR)

Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment
(CAT)

International Convention on the Protection of the S
Rights of All Migrant Workers and Members of
Their Families (ICMW)

ILO Equal Remuneration Convention (No. 100)

ILO Workers with Family Responsibilities
Convention (No. 156)

COUNCIL OF EUROPE CONVENTIONS

European Social Charter

Convention on Preventing and Combating
Violence against Women and Domestic Violence

Notes: v'= ratification; S= signature
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The Council of Europe is the continent’s
leading human rights organisation. It
comprises 47 member states, 28 of which
are members of the European Union. All
Council of Europe member states have
signed up to the European Convention
on Human Rights, a treaty designed to
protect human rights, democracy and the
rule of law. The European Court of Human
Rights oversees the implementation of
the Convention in the member states.

www.coe.int

ENG

The European Union is a unique economic and
political partnership between 28 democratic
European countries. Its aims are peace, prosperity
and freedom for its 500 million citizens - in a fairer,
safer world. To make things happen, EU countries
set up bodies to run the EU and adopt its legislation.
The main ones are the European Parliament
(representing the people of Europe), the Council
of the European Union (representing national
governments) and the European Commission
(representing the common EU interest).

http://europa.eu

Partnership for Good Governance

European Union

COUNCIL OF EUROPE

&

CONSEIL DE 'EUROPE
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