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Criminal Justice Responses to Prison Overcrowding in Armenia

This report describes and comments on the current situation in Armenia
in relation to tackling penitentiary overcrowding and improving prisoner
rehabilitation. It is part of a project operating in four Eastern Partnership
(EaP) countries (Armenia, Georgia, Republic of Moldova and Ukraine) that
have agreed to receive advice from the Council of Europe (CoE) in relation
to these key aspects of offender management.

In pursuing such reforms, these countries are fulfilling an obligation they
undertook when joining the CoE to harmonise their justice legislation and
services with European standards. Standards relevant to these issues are
set out in official recommendations published by the CoE.

ABBREVIATIONS

As reference will frequently be made in the text of this report to six CoE
recommendations, they will be abbreviated as follows:

« EPR: refers to Rec(2006)2 on the European Prison Rules;

- CoE Probation Rules: refers to CM/Rec(2010)1 on the Council of Europe
Probation Rules;

« CoE Rec. on Parole: refers to Rec(2003)22 on conditional release (parole);

« CoE Rec. on Prison Overcrowding refers to R (99)22 concerning prison
overcrowding and prison population inflation;

« CoE Rec. on EM: refers to CM/Rec(2014)4 on Electronic Monitoring.

+ CoE Rec. on Community Sanctions: refers to R(92)16 on the European
Rules on community sanctions and measures;

Other recommendations of general relevance to this report are:
+R(99)19 concerning mediation in penal matters;

« Rec(2000)22 on the improvement of implementation of the European
Rules on community sanctions and measures;
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+ Rec(2006)13 on the use of remand in custody, the conditions in which it
takes place and the provision of safeguards against abuse;

« CM/Rec(2008)11 on European Rules for Juvenile Offenders subject to
Sanctions and Measures;

+ Rec(2012)12 on Foreign Prisoners;

+ Rec (2003)23 on the Management of Life-sentence and Other Long-term
Prisoners.

In addition, further statements and guidance about offender management
are available in the standards published by the European Committee for
the Prevention of Torture and Inhuman or Degrading Treatment or Punish-
ment (CPT), judgements of the European Court of Human Rights (ECtHR)
and by the United Nations

THE OVERALL PROJECT: PROMOTING PENITENTIARY REFORMS (FROM
A PUNITIVE TO A REHABILITATIVE APPROACH)

1.The aims of the Project:

« to combat prison overcrowding and support use of community sanctions
and measures;

- to establish regional co-operation and a strategic approach on prison
overcrowding;

- to reduce recidivism of former prisoners contributing to a healthier soci-
ety and less crime.

2.The Project has worked through:

- bilateral work as well as multilateral exchange of experience and cross-in-
teraction;

- holding working meeting with participation of the representatives of the
relevant ministries of the target countries through developing a compar-
ative analyses report based on carried study on combating prison over-
crowding in target countries;

- establishing a network and a forum for exchange of good practices be-
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tween medium and high level representatives of the relevant ministries of
the target countries for combating the prison overcrowding; and

« competency development of the trainers from the Training Centres /
Academies of the target countries charged with training of prison and pro-
bation staff.

3.The Project activities:

- Translate into six languages: Armenian, Azeri, Georgian, Romanian, Rus-
sian and Ukrainian the CoE Committee of Ministers recommendations and
the extracts from the CPT general reports related to combating prison
overcrowding;

« Develop e-compendiums of the Council of Europe documents on com-
batting prison overcrowding in six target languages and disseminate
among the penitentiary and probation agencies and the training centres
in charge of training prison and probation staff in target countries;

« Conduct study on prison overcrowding in target countries and develop
country specific recommendations;

« Hold a high-level conference to highlight main findings of the study on
prison overcrowding, discuss the recommendations provided and define
the possible ways for their implementation; and

« Conduct Training of Trainers on Combating Prison Overcrowding for the
trainers of the Training Centres / Academies of the target countries charged
with training of prison and probation staff.
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THE QUESTIONNAIRE

Information was sought from the Ministry of Justice of Armenia (MoJ)
about policy and implementation issues that relate to penitentiary over-
crowding and prisoner rehabilitation. A total of 80 questions were divided
between the following 12 sections:

1. Strategy and legislation;

2.The judiciary;

3. Police and prosecution;

4. Penitentiary service;

5. Prison overcrowding;

6. Prisoner re-socialisation;

7. Early and conditional release;

8. Alternative sanctions and probation;
9. Aftercare;

10. Data and statistics;

11. Crime as a whole community responsibility; and
12. Funding.

Answers to the questions were submitted by the MoJ in November 2015.
The CoE is extremely grateful to officials for undertaking the considerable
amount of work involved. In the following part of this report, most of the
answers are given in full.

Each answer is followed by a series of comments and recommendations,
which include reference to relevant CoE standards.

At the end of each of the 12 sections some overall comments and recom-
mendations are provided.

A questionnaire used to carry out the study is attached to the document in
the relevant appendix.
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SECTION 1. STRATEGY AND LEGISLATION

1. Direction of Policy

1.1 Response from the MoJ

Current government policy in this sector is set out in the Presidential Ex-
ecutive Order “2012 to 2016 Strategic Programme for Legal and Judicial
Reforms of Armenia”". This covers a wide range of topics, but in relation to
criminal justice, it requires the production of a new Criminal Code; a new
Criminal Procedure Code; the establishment of a probation service; and
the streamlining of procedures for early conditional release from prison.

In June 2015 the government adopted a Concept Paper giving details of
the need for a Probation Service and describing how it would operate.

1.2 Relevant International Standards

CoE Rec. on Prison Overcrowding (Introduction): Affirming that measures
aimed at combating prison overcrowding and reducing the size of the
prison population need to be embedded in a coherent and rational crime
policy directed towards the prevention of crime and criminal behaviour,
effective law enforcement, public safety and protection, the individualisa-
tion of sanctions and measures and the social reintegration of offenders;

CoE Rec. on Prison Overcrowding (Article 19): Prosecutors and judges
should be involved in the process of devising penal policies in relation to
prison overcrowding and prison population inflation, with a view to engag-
ing their support and to avoiding counterproductive sentencing practices.

CoE Rec. on Prison Overcrowding (Article 20): Rationales for sentencing
should be set by the legislator or other competent authorities, with a view
to, inter alia, reducing the use of imprisonment, expanding the use of com-
munity sanctions and measures, and to using measures of diversion such
as mediation or the compensation of the victim.

1.3 Comments from the review

Both the Strategic Programme and the Concept Paper on Probation are
generally consistent with CoE norms. Indeed the CoE is providing practi-

! Executive Order of the President of the Armenia No NK-96 A of 30 June, 2012
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cal advice and assistance to help with implementing key aspects of these
policies including improving healthcare in prisons and establishment of
a probation service. However the Strategic Programme and the Concept
Paper crucial documents that reveal the quality of thinking and the extent
of expectations in relation to penal reform. They merit a detailed analysis
that is beyond the scope of this project.

As pointed out in the CoE assessment report prepared by luliana Carbuna-
ru and Gerard de Jong: “Reducing the use of custodial measures and sen-
tences in Armenia’, dealing prison overcrowding was a key objective of the
2012-2016 strategic plan.?

2. Minimum sentences

2.1 Response from the MoJ

Armenian legislation does not prescribe minimum mandatory prison sen-
tences.

2.2 Relevant International Standards

The review has not found a specific standard on minimum sentences, Ar-
ticle 11 of the 1983 CoE Convention on the Transfer of Sentenced Persons
(ETS N° 112) makes the following reference to this issue: In the case of con-
version of sentence, the procedures provided for by the law of the adminis-
tering State apply. When converting the sentence, the competent author-
ity ... shall not aggravate the penal position of the sentenced person, and
shall not be bound by any minimum which the law of the administering
State may provide for the offence or offences committed.

2.3 Comments from the review

While it may be strictly true that legislation does not prescribe minimum
mandatory prison sentences, this may be the case for other reasons. Crimes
in Armenia are graded as minor, medium, grave and especially grave. The
CoE understands that prison sentence ranges are prescribed for each cat-
egory. The “Concept Paper on the Criminal Code”is not as clear as it might
be on this topic. However certain passages imply that minimum sentences
will be proposed in the actual Criminal Code. These include“ . . if the half

2 “Reducing use of custodial sentences in line with European Standards “project funded by the CoE and the
Norwegian Ministry for Foreign Affairs, 2013
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of the maximum period of the punishment envisaged in the form of depri-
vation of liberty is less than the minimal period envisaged by the sanction”.

Unnecessary imposition of imprisonment can result if an offender is guilty
of a very minor example of a crime that carries a minimum sentence. In Ar-
menia there is the safeguard that a court can replace the prison sentence
with “conditional release” with the effect that the offender does not serve
time in prison.

Penal Reform International (PRI) argues that mandatory minimum sen-
tences reduce the opportunity for judges to give consideration to the mit-
igating circumstances of a crime. A mandatory minimum can restrict them
from awarding a sentence that has the greatest possibility of encouraging
rehabilitation and desistance from further criminal behaviour.?

3. Changes to criminal legislation

3.1 Response from the MoJ

Changes have been made to the Criminal Code in the last five years recog-
nising the changing trends in crime. This demonstrates the commitment
the administration has to ensuring the relevance of its Criminal Code.

However the main initiative has been the formal adoption by the govern-
ment on 2014 of a new Concept Paper the Criminal Code that is guiding
work currently in hand on a complete revision of this key legislation.

3.2 Relevant International Standards

CoE Rec. on Prison Overcrowding (Article 5): In order to devise a coherent
strategy against prison overcrowding and prison population inflation a
detailed analysis of main contributing factors should be carried out, ad-
dressing in particular such matters as the types of offence which carry long
prison sentences, priorities in crime control, public attitudes and concerns
and existing practices.

CoE Rec. on Prison Overcrowding (Article 3): Provision should be made for
an appropriate array of community sanctions and measures, possibly grad-
ed in terms of relative severity; prosecutors and judges should be prompt-
ed to use them as widely as possible.

3 Penal Reform International, “Promoting fair and effective justice”, 2014 (www.penalreform.int)
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CoE Rec. on Prison Overcrowding (Article 20): Rationales for sentencing
should be set by the legislator or other competent authorities, with a view
to, inter alia, reducing the use of imprisonment, expanding the use of com-
munity sanctions and measures, and to using measures of diversion such
as mediation or the compensation of the victim.

3.3 Comments from the review

Within the context of the programme “Support to the Establishment of a
Probation Service in Armenia’, the CoE is providing technical advice in re-
lation to consequent reforms necessary in the Criminal Code, the Criminal
Procedural Code and the Penitentiary Code.

In addition to the activity mentioned on the Criminal Code, the CoE is also
aware that fundamental revisions to the Criminal Procedure Code are near-
ing conclusion. It appears that amendments to this Code under consider-
ation have not yet considered amendments likely to be required by the
adoption of the Probation Law.

As these significant legislative reform are being prepared for submission
to Parlaiment, and although all the state agencies are able in Armenia, to
contribute to the process it is often important to provide detailed briefs for
all leaders of the justice sector and elected representatives about the prin-
ciples and purpose of proposed legislative changes. Their support will be
necessary, particularly as the changes proposed will challenge traditional
approaches to offender management and may, in the short term, involve
additional funding.

4. Impact of changes to legislation on the prison population

4.1 Response from the MoJ

The amendments and supplements made to the Criminal Code of Armenia
in the course of 2010-2015 were primarily aimed at prescribing new types
of offences in the Criminal Code in parallel with the development of social
relations, as well as repealing certain acts prescribed in the Criminal Code,
which, virtually, have lost the higher degree of danger they pose to the
public.

After Articles 135 (Defamation) and 136 (Insult) of the Criminal Code of
Armenia, as well as Article 206 (Evading payment of taxes by a citizen) of
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the Criminal Code of Armenia of 29 December 2011 were repealed on 18
May 2010, persons having committed offences under these articles are re-
leased form criminal liability and punishment, which has also—to some
extent— contributed to the reduction of overcrowding in certain peniten-
tiary establishments.

4.2 Relevant International Standards

CoE Rec. on Prison Overcrowding (Article 5): In order to devise a coherent
strategy against prison overcrowding and prison population inflation a
detailed analysis of main contributing factors should be carried out, ad-
dressing in particular such matters as the types of offence which carry long
prison sentences, priorities in crime control, public attitudes and concerns
and existing practices.

4.3 Comments from the review

It appears that some aspects of criminal liability have been changed which
may reduce numbers in prison. More significant changes to the prison
population can be anticipated by potential changes to the Criminal Pro-
cedure Code and the adoption of the Probation Law. The additional alter-
native sanctions of freedom limits, public rights restrictions, the expulsion
of foreign citizens and stateless persons and the deprivation of parental
rights should also have an impact on prison numbers.

5. Legislation about conditional release from prison

5.1 Response from the MoJ

Under Article 76 of the Criminal Code, courts may release a prisoner be-
fore the sentence is complete if it thinks that further time in custody is
not necessary for them “to be corrected”. Two thirds of the sentence could
be discounted for less serious crimes but more time needs to be served
before serious offenders are eligible for release. The court can impose su-
pervision or a community penalty as a condition of release. Sanctions are
available if a prisoner commits a further crime or does not fulfil the duties
imposed. The rules for conditional early release are complex compared to
other administrations with differeing percentages of remission allowed for
the different gravities of crime.
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5.2 Relevant International Standards

CoE Rec. on Parole (Preamble): Recognising that conditional release is one
of the most effective and constructive means of preventing reoffending
and promoting resettlement, providing the prisoner with planned, assist-
ed and supervised reintegration into the community.

5.3 Comments from the review

The process specified by the CCA for considering applications for parole
has been criticised by the CoE, OSCE and other donors for being too com-
plex. Certainly an opinion from the penitentiary management is an import-
ant part of the decision-making process. But most European jurisdictions
believe that primary attention should be given to the prisoner’s potential
to keep to the requirements of early release rather than basing it on how
well she or he has behaved in prison.

The fact that a decision on the prisoner’s application must pass through
through three separate stages could lead to unnecessary delays:

Firstly a dossier is produced taking into consideration the conclusions of
various departments (including security, psychologist, and medical). It will
include assessments made during the sentence, as well as general infor-
mation about the prisoner and his or her compliance with legal require-
ments during the period of incarceration (incentives, disciplinary sanc-
tions), his/her participation in work, educational, cultural, athletic or other
similar activities, involvement in paid and unpaid works, reimbursement
of material damage to the victim of the crime committed, communication
and ties with the family, existence of persons under his/her custody, health
condition, capability and disability.

If the prison administration believes that release is merited, the dossier is
passed to an Independent Board. There are three of these in Armenia and
each has eight members. A sub-commission of two members cover each
penitentiary institution. The membership of these sub-commissions is ro-
tated so that a member does not deal with a penitentiary for longer than
three consecutive months. Prior to the Independent Board considering the
case, to members conduct a face-to-face interview at the prison. Their re-
port is considered with other documentation by a full Board meeting and
a decision is made by secret ballot.

If the Independent Board agrees that the prisoner should be released, the
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matter is then referred to a special court for a final decision. These proce-
dures are not subject to appeal.

The key issue should be whether supervision and rehabilitation in the com-
munity can help to avoid further crime. However such assessments require
the establishment of a probation service with good risk assessment meth-
ods, experienced offender supervisors and a range of proven offending
behaviour programmes. When a probation service is properly operating it
would be advisable for the Criminal Procedure Legislation to be amended
to require active and constructive supervision in the community of prison-
ers who are given early release.

6. Access to legal advice by persons in custody

6.1 Response from the MoJ

Pursuant to point 3 of Article 13 of the Law of Armenia “On treatment of
arrested and detained persons’, arrested and detained persons shall have
the right: “to file — in person, as well as through a defence counsel or a
legal representative — with requests and complaints with regard to viola-
tions of his or her rights and freedoms to the administration of arrest and
detention facilities, the superior authorities thereof, the court, the Prosecu-
tor’s Office, the Human Rights Defender, state and local self-government
bodies, public associations and parties, mass media, as well as internation-
al bodies or organisations for protection of human rights and freedoms”. A
similar provision is prescribed also by Article 12 of the Penitentiary Code of
Armenia which applies to convicts.

Pursuant to point 149 of the Annex “On approving the internal regulation
of detention facilities and correctional institutions of the Penitentiary Ser-
vice of the MoJ of Armenia” approved by Decision of the Government of
Armenia No 1543-N of 3 August 2006: “For the purpose of getting legal as-
sistance, convicts are — upon their request — granted with visits of advo-
cates or representatives of human rights organisations without any restric-
tion in the number of visits, on working days, and in the manner prescribed
by law or the Regulations for granting a short-term visit to convicts”

6.2 Relevant International Standards

EPR (Rule 23.1): All prisoners are entitled to legal advice, and the prison
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authorities shall provide them with reasonable facilities for gaining access
to such advice.

6.3 Comments from the review

Although suitable legislation may be in place, much depends on the pro-
ceedures for requesting such a service. CPT reports on a number of coun-
tries draw attention to difficulties encountered by prisoners in making
such applications (such as, for example, the report published in relation to
the Republic of Ireland?®). Informal deterrents can easily be applied by staff
who fear that the prisoner may be making an unjustified complaint about
their treatment.

7. New probation legislation

7.1 Response from the MoJ

Government of Armenia has approved — by Protocol Decision No 19 of
30 April 2015 — the Concept Paper “On introducing probation service in
Armenia” which is carried out within the framework of the programme
“Support to establishment of probation service in Armenia” implemented
jointly with the Council of Europe.

At present, the draft law “On probation service” has already been devel-
oped and as a result of the co-operation between the Council of Europe
Office in Yerevan and the MoJ of Armenia — within the framework of the
programme “Support to establishment of probation service in Armenia”
— the legal expert examination of the draft law “On probation service” is
carried out by the Council of Europe experts with the financial support of
the Government of the Kingdom of Norway.

Two pilot programmes for introducing probation service are currently im-
plemented in two cities of Armenia — in Yerevan and Vanadzor.

7.2 Relevant International Standards

All of the advice contained in the CoE Probation Rules is relevant here, par-
ticularly the first of the 18‘basic principles’: Probation agencies shall aim to
reduce reoffending by establishing positive relationships with offenders

4 See, for example, the CPT Report on the visit to Ireland from September 2014, CPT/Inf (2015) 38, (http://
www.cpt.coe.int/documents/irl/2015-38-inf-eng.pdf).
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in order to supervise (including control where necessary), guide and assist
them and to promote their successful social inclusion. Probation thus con-
tributes to community safety and the fair administration of justice.

7.3 Comments from the review

A limited set of community sanctions has been implemented by the Al-
ternative Sanctions Division (ASD) of the State Penitentiary Service since
2006.The legislation enables penitentiary staff based in community offices
to supervise offenders who have been “conditionally released” from courts
or have been granted parole from prison. The ASD employs approximately
90 staff distributed in offices across the country. A limited scheme of com-
munity service is also in operation.

With guidance from the CoE, pilot teams covering the city of Vanadzor and
part of Yerevan have been testing some core methods used by European
probation services in advance of full legislation being available.

The Concept Paper estimates the cost of operating a national probation service
to be between €1 million and €2 million per year. Although the Mol is hoping
for a grant from the EU to cover much of the first year cost, as yet it is not certain
that Parliament will allocate the remainder of the necessary funding.

8. Legislation to improve cooperation between penitentiary and pro-
bation services

8.1 Response from the MoJ

For the reasons given above, this does not apply at present.
8.2 Relevant International Standards

CoE Probation Rules (Rule 12): Probation agencies shall work in partner-
ship with other public or private organisations and local communities to
promote the social inclusion of offenders. Co-ordinated and complemen-
tary inter-agency and inter-disciplinary work is necessary to meet the of-
ten complex needs of offenders and to enhance community safety.

CoE Probation Rules (Rule 37): Probation agencies shall work in co-opera-
tion with other agencies of the justice system, with support agencies and
with the wider civil society in order to implement their tasks and duties
effectively.
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CoE Probation Rules (Rule 40): Where appropriate, inter-agency agree-
ments shall be arranged with the respective partners setting the condi-
tions of co-operation and assistance both in general and in relation to par-
ticular cases.

8.3 Comments from the review

The Strategic Programme for reforms in this sector calls for a Probation
Service to be separated from the Penitentiary Service and directly account-
able to the Minister of Justice. Such thinking, which was developed some
four years ago, is not uniformly accepted by leaders of the justice sector
and may become an issue as the adoption of the Probation Law appears
to be drawing closer.

It is clearly vital for a good relationship to exist between the penitentia-
ry and probation services. As each agency takes on a new offender, it is
likely that the other agency will have had previous contact that can prove
helpful in making assessments and plans. A few European countries - such
as Sweden and England - fully integrate these two services. Nevertheless,
the normal model is for them to operate similar goals in separate agencies
within the MoJ, with a strong emphasis on good communication in rela-
tion to overall policies and the management of individual offenders.

9. Use of amnesties and pardons

9.1 Response from the MoJ

Pardon has been granted in Armenia in the course of 2012-2014 to:
31 convicts -in 2012;
23 convicts -in 2013;
22 convicts -in 2014.

No data have been maintained on pardons granted to convicts before
2012.

In the course of 2010-2014, amnesty in relation to convicts has been ap-
plied twice:

In 2011 amnesty was applied — pursuant to Decision of the National As-
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sembly of Armenia No AJO-277-N of 26 May 2011 “On declaring amnesty
in connection with the 20th anniversary of the declaration of indepen-
dence of Armenia” — in relation to 1052 convicts, of which 602 convicts
were released from further serving of punishment, and the sentence of
450 convicts was commuted.

In 2013 amnesty was applied — by Decision of the National Assembly of
Armenia No AJO-080-N of 3 October 2013 “On declaring amnesty in con-
nection with the 22nd anniversary of the declaration of independence
of Armenia” — in relation to 1837 convicts, of which 686 convicts were
released from further serving of punishment, and the sentence of 1151
convicts was commuted.

9.2 Relevant International Standards

CoE Rec. on Prison Overcrowding (Article 19): Preference should be given
to individualised measures, such as early conditional release (parole), over
collective measures for the management of prison overcrowding (amnes-
ties, collective pardons).

9.3 Comments from the review

According to official figures, Armenia’s prisons are not overcrowded. A to-
tal of 3,880 prisoners were held in establishments containing 4395 places.
However, it must be noted that this is calculated on the basis of Article 73
of the Criminal Code of Armenia, which merely specifies a minimum of 4m?
accommodation space per prisoner. A recent legal opinion on the draft
Probation Law by the Council of Europe® interprets the figures to suggest
that Armenia has a serious prison overcrowding problem that is masked by
these two forms of executive release.

Furthermore, criminologists generally disprove of amnesties because they
are awarded to whole groups of prisoners without properly distinguishing
those who most merit it or who can be trusted keep to the conditions of
release. The lack of preparation for release, risk assessment, or advice after
release, means that the public is put at risk and too many return because
of further crime. A properly managed system of parole is a far better alter-
native. Amnesties are a crude method of dealing with overcrowding and
they can undermine confidence amongst civil society in a process of early
release.

° “Legal Opinion on the Draft Law on State Probation Service of the Armenia” Gerard de Jonge and Peter
van der Laan
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This is well argued in the report by the Max Planck Institute: “Prison Over-
crowding - Finding Effective Solutions Strategies and Best Practices against
Overcrowding in Correctional Institutions”:® "However, the regular use of
amnesties as a response to prison overcrowding seems to undermine con-
fidence in the criminal justice system” He goes on to suggest that they
may only have a role to play as an instrument to settle large-scale conflicts
and to support reconciliation. However, in the example of Georgia, if the
amnesties create a ‘once and for all’ situation, in which modern methods
of criminal justice practice have a better chance of success (by the judicia-
ry, the penitentiary service and the probation service), the amnesties may
have been worthwhile.

Pardons are generally awarded because either the justice process leading
to the conviction was unsound or it was retrospectively decided that the
prosecution itself was not in the public interest. However the number of
pardons involved is small and not likely to influence public confidence.

10. Community sanctions and measures that are available to courts

10.1 Response from the MoJ

Pursuant to Article 49 of the Criminal Code of Armenia non-custodial pun-
ishments are as follows:

(1) Fine;

(2) Deprivation of the right to hold certain positions or to engage in certain
activities;

(3) public works;

(4) Deprivation of special or military rank, category, degree or qualification
class;

(4.1) Restriction in the military service;

(5) Property confiscation.

¢ Prison Overcrowding- Finding Effective Solutions Strategies and Best Practices Against Overcrowding in
Correctional Institutions by Hans Joerg Albrech of the Max Planck Institute for foreign and International Law.
Published in March 2011 by the United Nations Asia and Far East Institute for the Prevention of Crime and
Treatment of Offenders (UNAFEI).
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10.2 Relevant International Standards

CoE Rec. on Prison Overcrowding (Article 12): The widest possible use
should be made of alternatives to pre-trial detention, such as the require-
ment of the suspected offender to reside at a specified address, a restric-
tion on leaving or entering a specified place without authorisation, the
provision of bail or supervision.

CoE Rec. on Prison Overcrowding (Article 15) expands on this with the fol-
lowing list:

- probation as an independent sanction imposed without the pronounce-
ment of a sentence to imprisonment,

« high intensity supervision,

- community service (i.e. unpaid work on behalf of the community),

- treatment orders / contract treatment for specific categories of offenders,
« victim-offender mediation / victim compensation,

- restrictions of the liberty of movement by means of, for example, curfew
orders or electronic monitoring.

CoE Rec. on Prison Overcrowding (Article 15): Probation [should be] an in-
dependent sanction imposed without the pronouncement of sentenced
to imprisonment.

10.3 Comments from the review

In addition to these sanctions and measures, courts are able to apply “con-
ditional non-execution of sentence” to offenders where it is believed that
a prison sentence is not required. This is applied to approximately 20% of
offenders who appear before the courts’. Such people are required to re-
port to the ASD where an assessment is made of the level of supervision
necessary. Under current legislation the level and type of supervision that
is provided is relatively limited. Nevertheless, the CoE project that is sup-
porting the introduction of probation is showing that a number of import-
ant aspects of European probation can be introduced under existing legis-
lation. These include risk and need assessment, offence-based counselling,
social training courses and family counselling.

7 Statistics provided by Armenia NGO Civil Society Institute and included in a forthcoming PRI paper “Promot-
ing the use of non-custodial sanctions in Armenia, Azerbaijan and Georgia.”
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Similarly, the sentence of “public works” (community service) is currently
implemented in a limited way that does not achieve its full potential. The
EU Advisory Group's policy paper identifies two reasons for this: “There
are some underlying causes for this. Firstly, the Criminal Code, in its gen-
eral part, defines public works as a type of punishment, yet, in the Code’s
special part, does not envisage that public works functions as a sanction
for any crime. Furthermore, public work requires a written application to be
made by the convicted person. This means that the convicted person has
to be exceptionally committed to being involved in the implementation of
a public works sentence. The second issue is a lack of understanding by the
public about the differences between the former Soviet sanctions known as
‘correction work’ and the new concept of public works. Correction works in
former times were a compulsory way to maintain a person in employment”?

Article 19 of the draft Probation Law contains 27 paragraphs describing
the future operation of public works. The CoE Legal Opinion on this law
recommends the name of the sanction is changed to Community Service
(a point that would require further amendment to the Criminal Code). The
opinion also makes the point that the probation service should take over
direct supervision of this sanction, rather than, as present, leaving it to 3
parties such as the Municipal Authorities.

11. Offender/victim mediation

11.1 Response from the MoJ

Article 73 of the Criminal Code allows for a person who has committed a
minor offence to be “released from criminal liability where he or she has
reconciled with the victim and has compensated or otherwise settle the
damage caused to him or her”. A large number of further Articles set lim-
its to this approach being used. Proposals in the draft Criminal Procedure
Code will result in reconciliation being more comprehensively regulated.

11.2 Relevant International Standards

CoE Rec. on Community Sanctions (Rule 1): Provision should be made for
a sufficient number of suitably varied community sanctions and measures
of which the following are examples . ... victim compensation/reparation/
victim-offender mediation.

8 “Towards Creation of a Probation Service in Armenia”, Policy Paper, EU Advisory Group, p 28
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11.3 Comments from the review

If “reconciliation” is to be a satisfactory aspect of criminal procedure, it
must be carefully supervised and regulated. Otherwise, a powerful offend-
er could force a victim to withdraw a complaint on the basis of very super-
ficial evidence of reconciliation.

Article 12 of the draft Probation Law anticipates a role for the probation
service in offender/victim mediation as follows: “The functions of the pro-
bation officer related to mediation in penal matters during the trial stage
shall be defined by the Criminal Procedure Code of Armenia”

12. Electronic monitoring of home detention as a pre-trial measure

12.1 Response from the MoJ

Currently, electronic monitoring as a home detention in respect of the
accused is not applied during the preliminary investigation or the trial in
Armenia. But pursuant to point 4 of Article 123 of the draft Criminal Proce-
dure Code of Armenia: “The supervision over the behaviour of the accused
may, by the court decision, be exercised through special electronic means.
The accused shall be obliged to permanently wear on the means of the
electronic control, keep them in the operating condition and respond to
the signals of the control by the competent body"”.

An institution of the electronic monitoring is also prescribed by the draft
Law of Armenia “On the probation service”.

12.2 Relevant International Standards

CoE Rec. on EM (Preamble): Recognising that electronic monitoring used in
the framework of the criminal justice process can help reduce resorting to
deprivation of liberty, while ensuring effective supervision of suspects and
offenders in the community, and thus helping prevent crime.

12.3 Comments from the review

Currently Armenia has neither the equipment nor the legislation necessary
for using electronic monitoring to supervise home detention. However,
this option is strongly advocated in the Concept Paper on the Introduction
of a Probation Service: “During the full operational phase (starting from
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January 2017) it is planned to initiate the implementation of functions,
which was not considered possible during the previous phase. In particu-
lar, the implementation of electronic monitoring, as well as the implemen-
tation of other functions, envisaged by the new Criminal Procedure Code
(in case of further delays in the adoption the Code)"

It should be noted that the primary aim of the current CoE advisory project
is to provide “technical support to the establishment of a probation ser-
vice, including introduction of a pilot electronic monitoring system”.

Action to reduce reliance of Armenian courts on pre-trial detention was
strongly advocated in the recent CoE Legal Opinion on the draft Probation
Law: “Furthermore, Armenia seems to have a tradition of extensive and al-
most automatic use of remand or pre-trial detention for most offenders.
There is little or no practice of conditional suspension of remand or pre-tri-
al detention. Bail is possible but the actual use seems limited".

13. Electronic monitoring of home detention as a criminal sentence

13.1 Response from the MoJ

The current legislation of Armenia does not provide for the application of
electronic monitoring in respect of convicts. The institute of the electronic
monitoring is prescribed by the draft Law of Armenia “On the probation
service”.

13.2 Relevant International Standards

CoE Rec. on EM (Article 8): When electronic monitoring is used as part of
probation supervision, it shall be combined with interventions designed
to bring about rehabilitation and to support desistance.

13.3 Comments from the review

Electronic monitoring of home detention has proved to be the most reli-
able and effective implementation of electronic technology in the penal
system and it is currently used in over 20 European countries. Neverthe-
less, it can be up to twice as expensive per day as other alternative sanc-
tions so its introduction should be staged according to the results of pilot

® “Legal Opinion on the Draft Law on State Probation Service of the Armenia” Gerard de Jonge and Peter
van der Laan
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testing in pilot situations. If the MoJ gets positive results from its current
implementation with juvenile offenders this would seem to be encourage-
ment for the method to be tested with adults.

GENERAL COMMENTS ON SECTION 1: STRATEGY AND LEGISLATION

Leadership. A clear policy based on the concept of rehabilitation and cou-
pled with understandable and convincing methods needs to be articulat-
ed by those who lead the various sectors of the justice system. Although
reforms of this nature may achieve a certain amount of tacit support, vocal
opposition can be expected from those who favour a punitive approach.

Systemic issues. Most of the problems in the justice system affect more
than one part of it and lasting solutions require negotiation and compro-
mise between agencies that have firm views about what is right. A fre-
quent example is that delays in court proceedings results in pressure on
places in pre-trial detention facilities.

Planning and legislation. Pilot projects and innovations by established
service providers can pave the way for significant reforms. Nevertheless
the need for strategic plans and reform of legislation must be addressed
before critics have a chance to stall the process. The financial costs and
benefits must be articulated, but it is equally important to raise the wider
issues of community safety, a belief that offenders can reform, humanitar-
ian principles and concern for victims.

Evidence-based practice. It is no longer wise or necessary for reforms
to be based on assumptions of what will be effective. The study of in-
ternational literature and results of small-scale pilots can help to avoid
well-meaning but counter-productive initiatives.

Evaluation of effectiveness. Baseline statistics, and data about the effect
of changes to legislation are necessary for guiding further work. Often an
agency in one part of the justice system may be collecting routine informa-
tion that will be of great help to evaluators elsewhere.

Organisational flexibility. There is no single method of locating a Proba-
tion Service within the justice system. Successful examples can be found
where probation is fully integrated with the penitentiary service (such asin
Sweden and England). Other countries find it preferable to achieve similar
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results by separating the two services and running them as independent
agencies within the MoJ. Austria is notable for its probation service to be
operated by non-governmental organisations under contract to the MoJ.

Pilot projects. It is often easier to establish more liberal penal policies
favouring rehabilitation by introducing them with women or juvenile of-
fenders. New methods which have then been proved to be successful can
gradually be introduced to male and older offenders.

Mandatory minimum sentences. A study by PRI suggests that mandato-
ry minimum sentences reduce the opportunity for judges to give greater
consideration to the mitigating circumstances of a crime. The requirement
to pass a custodial sanction can make it difficult for them to impose a com-
munity sanction that might have a greater possibility of encouraging reha-
bilitation and desistance from further criminal behaviour.’

RECOMMENDATIONS ON SECTION 1: STRATEGY AND LEGISLATION

Range of alternative sanctions. The list of alternative sanctions presently
limiting the choices for judges. It is hoped that the expansion of alternative
sanctions in the coming legislation will give the opportunity to expand the
decisions for non-custodial sentences. Such new sanctions should focus
on their purpose of rehabilitating offenders..

Criminal legislation. The contents of the Criminal Code will need to be
adjusted to include new sanctions that have proved effective in tests car-
ried out by the probation service. As such, this Code can be a key tool for
justice reform. Attention must be given to frequent review of other legis-
lation (i.e. Probation Law and Criminal Procedure Code) in order that the
strategy for change maintains a momentum.

Justice sector integration. The criminal justice system consists of a num-
ber of independent agencies with their own history and culture. Struc-
tures should be established to promote continuous discussion and prob-
lem-solving so that the different parts are encouraged to support overall
aims and objectives.

Judges and prosecutors. The reform strategy should seek to involve judg-
es and prosecutors at the heart of its development as they hold the key to

10 penal Reform International, “Promoting fair and effective justice”, 2014 (www.penalreform.int)
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creating a greater synergy in the system and a therefore greater success in
reducing crime.

Joint operational meetings. There should be regular inter-disciplinary
meetings involving all justice professionals. Amongst other things these
could promote debate on rehabilitation and the role of sentencing in cre-
ating a rehabilitative focus for all criminal justice practice. One possible
model would be the “Criminal Justice Board” that meets quarterly in Lon-
don under the direct chairmanship of the Minister of Justice.
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SECTION 2. THE JUDICIARY

14. Proportionate use of prison sentences

14.1 Response from the MoJ

The question asked for the percentage of all criminal cases heard in the
courts that resulted in a custodial sentence. The response gives absolute
numbers, rather than percentages.

Year Number of criminal cases | Number of cases that result-
heard in the courts ed in custodial sentence

2010 3116 377

2011 2216 373

2012 2193 544

2013 2179 424

2014 1775 251

14.2 Relevant International Standards

CoE Rec. on Prison Overcrowding (Article 1): Deprivation of liberty should
be regarded as a sanction or measure of last resort and should therefore
be provided for only where the seriousness of the offence would make any
other sanction or measure clearly inadequate.

CoE Rec. on Prison Overcrowding (Articles 18-21): Prosecutors and judges
should bear in mind resources available, in particular in terms of prison ca-
pacity (prosecuting and sentencing guidelines, in particular with regards
to reducing the use of imprisonment and expanding the use of commu-
nity sanctions and measures, and using measures of diversion such as
mediation or the compensation of the victim); particular attention should
be paid to the role aggravating and mitigating factors, as well as previous
convictions play in determining the appropriate quantum of the sentence.

14.3 Comments from the review

Countries that have inherited the Soviet penal philosophy tend to use im-
prisonment more often and for longer periods than European countries.
However it is difficult to compare these statistics between different coun-
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tries because crimes are classified differently. (For example, motoring of-
fences may or may not be included in the data.)

15. Access to justice/legal aid

15.1 Response from the MoJ

In addition to the right an accused has to legal aid set within the Criminal
Code, in 2006 an additional clause was added regarding financial assis-
tance. The new Criminal Procedural Code sets out two articles concerning
the right to legal assistance (Article 10) and the rights of the victim and
witnesses to legal representation and the responsibilities of the conduct-
ing body (Article 19).

15.2 Relevant International Standards

EPR (Rule 23.1): All prisoners are entitled to legal advice, and the prison
authorities shall provide them with reasonable facilities for gaining access
to such advice.

15.3 Comments from the review

The right for defendants to have access to free legal representation is fre-
quently implied in CoE standards. It would be interesting to know what
proportion of defendants in Armenai were sentenced to imprisonment
without having any kind of legal representation.

16. Pre-trial detention

16.1 Response from the MoJ

The question was answered with the figures provided below. However
from these figures it is not possible to identify the answer to the question
which was in terms of percentage of offenders who are remanded in cus-
tody.

2010-3434

2011 -3088
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2012 - 2497
2013-3011
2014 -2203
16.2 Relevant International Standards

CoE Rec. on Prison Overcrowding (Article 11): The application of pre-trial
detention and its length should be reduced to the minimum compatible
with the interests of justice. To this effect, member states should ensure
that their law and practice are in conformity with the relevant provisions
of the European Convention on Human Rights and the case-law of its con-
trol organs, and be guided by the principles set out in Recommendation
N° R (80) 11 concerning custody pending trial, in particular as regards the
grounds on which pre-trial detention can be ordered'.

CoE Rec. on Prison Overcrowding (Article 12): The widest possible use
should be made of alternatives to pre-trial detention, such as the require-
ment of the suspected offender to reside at a specified address, a restric-
tion on leaving or entering a specified place without authorisation, the
provision of bail or supervision.

CoE Rec. on Community Sanctions (Rule 1): Provision should be made for
a sufficient number of suitably varied community sanctions and measures
of which the following are examples: - alternatives to pre-trial detention
such as requiring a suspected offender to reside at a specified address, to
be supervised and assisted by an agency specified by a judicial authority.

The European Court of Human Rights found repeatedly that the domestic
courts failed to provide reasons for (the continuation of) pre-trial deten-
tion resorting to abstract and stereotyped grounds and not considering
seriously the possibility of alternatives like bail seriously, thereby violat-
ing Article 5 §3 of the European Convention on Human Rights (hereafter
ECHR). The fact that only cases against Armenia are cited here does not
imply that it is a typical Armenian problem (Case of Poghosyan v. Arme-
nia, 20 November 2011, appl. no. 44068/07; case of Sefilyan v. Armenia,
2 October 2012, appl. no. 22491/08; case of Piruzyan v. Armenia, 26 June
2012, appl. no. 33376/07). In the cases of Muradkhanyan v. Armenia (5 June
2012, appl. n0.12895/06) and Asatryan v. Armenia (9 February 2010, appl.

I Recommendation N° R (99) 22 of the Committee of Ministers to Member States concerning Prison Over-
crowding and Prison Population Inflation
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no. 24173/06), the extension of the pre-trial detention had been defined
unlawful™.

16.3 Comments from the review

Normally transition countries are associated with a high use of pre-trial
detention. The figures supplied does not provide information whether it
is lower use of pre-trial detention in Armenia or not than the typical figure
of 10% in Western European countries. Comparisons such as this must be
done with care because further details would need to be checked to see
whether similar calculations are used. For example, the total number of
“cases with court decision” may or may not include motoring or adminis-
trative offences.

A key potential role for a new Probation Service, that is more or less univer-
sal throughout Europe, will be to make assessments on offenders that can
then be used by courts to help them make appropriate decisions. A key
factor in the assessment process is the assessment of risk both in relation
to further offending and the likelihood of breaching conditions of release
pending trial.

17. Prison sentence lengths

17.1 Response from the MoJ

The response provided the following statistics on prison sentence lengths,
although was stated in actual numbers. It is assumed for the purpose of
this Report that these represent newly allocated prisoners dung the specif-
ic year. It shows that although prisoners were considerably fewer in 2014,
the sentence lengths allocated were similar.

2010: Lessthan 1 year-21% (653)
From 1-2 years — 26% (828)
From 2-5 years — 39% (1205)
Over 5 years — 12% (364)

Over 10 years — 2% (54)

12 European Court of Human Rights case law reports contravention of article 5 of the ECHR
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2014: Lessthan 1 year—26% (451)
From 1-2 years — 16% (285)
From 2-5 years — 45% (781)
Over 5 years — 11% (216)
Over 10 years — 2% (42)

17.2 Relevant International Standards

CoE Rec. on Prison Overcrowding (Article 14): Efforts should be made to
reduce recourse to sentences involving long imprisonment, which place
a heavy burden on the prison system, and to substitute community sanc-
tions and measures for short custodial sentences.

17.3 Comments from the review

The data provided by the MoJ requires further interpretation and compar-
isons with Western European figures, which would show that prison sen-
tences are generally longer in Armenia.

18. Types of serious crime

18.1 Response from the MoJ

Crimes are categorised in four levels of gravity. The level of gravity deter-
mines the length of prison sentence. Examples of crimes which required a
minimum of 5 years included murder of a new-born child by mother, inten-
tional grave harm to health, kidnapping and robbery. Crimes that required
a minimum of 10 years included murder, high treason and subversion.

18.2 Relevant International Standards

CoE Rec. on Parole (Article 45): Statistics should be kept on such matters as
the number of prisoners granted conditional release in relation to eligibil-
ity, the length of the sentences and the offences involved, the proportion
of time served before the granting of conditional release, the number of
revocations, reconviction rates and the criminal history and socio-demo-
graphic background of conditionally released prisoners.
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18.3 Comments from the review

From evidence supplied sentence lengths appear to be getting shorter
Crimes that meriti sentences of over five years are unlikely to attract alter-
native, community-based sanctions. However the offenders involved are
the kind that raise particular concern when they are released from prison.
Such people should be amongst the priority cases for a probation service
as it attempts to develop realistic goals for a period of intense parole su-
pervision.

This area of questioning is particular useful when setting the response
within the context of European experiences. Although crime rates in coun-
tries such as Armenia are significantly lower than in many western Europe-
an countries rates on imprisonment are often the same.

Further research would be interesting to undertake in order that more in-
formation is known as to the average sentence lengths given to indicative
categories of crime to understand whether a crime that warrants a custo-
dial sentence in Armenia warrants the same in western European countries
or indeed in EaP countries.

19. Functioning of the courts

19.1 Response from the MoJ

The two main factors identified were a shortage of judges and (presum-
ably in consequence) their overload of work.

19.2 Relevant International Standards

CoE/CM Recommendation R (92) 7 concerning Consistency in Sentencing
(A. Rationales for Sentencing): 9. Delays in criminal justice should be avoid-
ed: when undue delays have occurred which were not the responsibility
of the defendant or attributable to the nature of the case, they should be
taken into account before a sentence is imposed.

19.3 Comments from the review

Pressure on the courts can be reduced to some extent by diverting minor
cases out of the criminal justice system. Reforms pioneered in this region
by Georgia have shown that informal warnings and mediation in such cas-
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es can have satisfactory outcomes for the parties involved and retain the
confidence of the general public.

EaP countries have inherited a justice system in which the office of the
prosecutor plays a significant part in determining the outcome of criminal
cases. Some reform projects, such as those funded by the European Union
and the United States government, take the view that the system would be
more transparent if control was more in the hands of judges. Methods to
improve the selection, training, salaries and discipline of judges are recom-
mended in order to improve their public status.

20. Extent of recidivism

20.1 Response from the MoJ

The figures provided by the MoJ will require further definition. They appear
to suggest that the number of persons convicted who had previously been
in prison dropped from 560 in 2010 to 264 in 2014. The full set of figures is:

Year number with previous convictions
2010 - 560
2011-579
2012-514
2013 - 365
2014 - 264

20.2 Relevant International Standards

CoE/CM Recommendation R (92) 7 concerning Consistency in Sentencing
(D. Previous Convictions): 1. Previous convictions should not, at any stage
in the criminal justice system, be used mechanically as a factor working
against the defendant.

2. Although it may be justifiable to take account of the offender’s previous
criminal record within the declared

rationales for sentencing, the sentence should be kept in proportion to the
seriousness of the current offence(s).
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3.The effect of previous convictions should depend on the particular char-
acteristics of the offender’s prior criminal

record. Thus, any effect of previous criminality should be reduced or nulli-
fied where:

a.there has been a significant period free of criminality prior to the present
offence; or

b. the present offence is minor, or the previous offences were minor; or
c. the offender is still young.

20.3 Comments from the review

Figures provided in response to a later question indicate that approximate-
ly 17,500 offenders were convicted by courts in Armenia in 2014. If it is
true that only 1.5% of the total received into prison in that year had previ-
ously experienced a prison sentence it suggests that prisons are good at
deterring reoffending. However, as with other answers to statistical ques-
tions, more work might be necessary for these figures to be considered
reliable.

21. Use of electronically monitored home detention while waiting for
trial

21.1 Response from the MoJ

Electronic monitoring as a home detention in respect of the accused is not
applied during the preliminary investigation or the trial in Armenia. But
pursuant to point 4 of Article 123 of the draft Criminal Procedure Code
of Armenia: “The supervision over the behaviour of the accused may, by
the court decision, be exercised through special electronic means. The ac-
cused shall be obliged to permanently wear on the means of the electronic
control, keep them in the operating condition and respond to the signals
of the control by the competent body”.

The institute of the electronic monitoring is also prescribed by the draft
Law of Armenia “On the probation service”.
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21.2 Relevant International Standards

CoE Rec. on Prison Overcrowding (Article 12): The widest possible use
should be made of alternatives to pre-trial detention..... In this connection
attention should be paid to the possibilities for supervising a requirement
to remain in a specified place through electronic surveillance devices.

21.3 Comments from the review

The CoE is currently helping the MoJ to test electronic monitoring in the con-
text of its current project “Support to the Establishment of a Probation Ser-
vice in Armenia”. Reliable equipment is readily available on the international
market and staff should be able to operate the system effectively. However,
when all costs are taken into account it is an expensive service (about twice
as much as basic supervision by a probation officer). A major consideration
is therefore whether courts will actually use electronic monitoring in cases
in which otherwise the defendant would have been held in custody.

GENERAL OBSERVATIONS ON SECTION 2: THE JUDICIARY

Sentence lengths. Countries that inherited the Soviet penal philosophy
still tend to impose longer custodial sentences than in Western Europe.
We are not aware of independent research that justifies longer sentenc-
es. It would therefore seem appropriate for Armenia to research whether
sustaining a policy of longer sentences does reduce crime and protect the
public. Of course offenders would prefer shorter sentences. But if unneces-
sarily long periods of incarceration are reducing their chances of successful
reintegration, it is the wider community and further victims who will suffer.

Pre-trial detention. The frequent use of custody at the pre-trial and
pre-sentence phases has also been a feature of Eastern European practice.
In some Western European countries, as few as 11% of offenders' charged
with deliberate crimes are held in pre-trial detention whereas the figure
in Armenia is over 30%. Although prosecutors will claim that releasing
the person will result in the prosecution being compromised it would be
instructive to submit such claims to rigorous testing. In European justice
systems, unnecessary use of pre-trial detention leads to worse long-term
outcomes.

13 Figures obtained from “Pre-trial detention and its alternatives in Armenia” Penal Reform International,
January 2012
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Frequent use of custodial sanctions. Although the use of imprisonment
has reduced, it is still high compared to European averages of about 10%
of all sentences. However, the statistics do show a reduction in 2013, the
year of the very large amnesty. Comparing Armenian data to European
mean sentence statistics published by SPACE I, Armenia has a lower per-
centage of sentences over 5 years.

Access to lawyers. Although access to lawyers for pre-trial and pre-sen-
tenced persons has improved, it would be helpful to test the popular assump-
tion that better legal representation leads to more appropriate sentencing.

Risk assessment. The use of detention has been reduced, indicating a
gradual shift in the thinking of prosecutors and judges regarding risk. With
the use of modern, scientific methods for assessing risk, they should have a
better awareness of which defendants will present levels of risk where de-
tention is appropriate. Probation Services in Europe are generally able to
undertake these risk assessments and with other information can provide
valuable reports for judges. In this way, the process of decision-making be-
comes more professional and indeed more accurate.

RECOMMENDATIONS ON SECTION 2: THE JUDICIARY

Pre-trial detention. A strategy should be developed, based on CoE rules,
to tackle the high levels of pre-trial detention. Such a strategy will need to
include electronic monitoring of accused persons pending the trial as well
as the introduction of assessment reports that identify the risk of breach-
ing release conditions.

Training for prosecutors and judges in sentencing (including risk as-
sessment and rehabilitation). Training for judges, together with staff of
the other criminal justice agencies, should aim to achieve a greater un-
derstanding of these basic offender management methods so that more
effective choice of sentences can be achieved. Such training should be un-
dertaken in multi-disciplinary groups involving professionals from other
parts of the Criminal Justice System in order to develop a greater under-
standing of corporate responsibility in decision making.

Research. Improved data on recidivism rates should be produced in order
that the judiciary has a greater understanding of the effectiveness of its
sentencing options.
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Legal advice. The take-up and cost of legal aid, and the number of offend-
ers sentenced to prison without legal representation, should be undertak-
en in order to review the effectiveness of this service.

Electronic Monitoring. Now that the MoJ has actively supported the
inclusion of electronic monitoring of adults (and provisions are included
in the draft probation law and draft criminal procedural code) there is a
strong argument for testing it with pre-trial defendants .
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SECTION 3. POLICE AND PROSECUTION

22.Total number of crimes each year

22.1 Response from the MoJ

The MoJ has stated that the number of crimes committed in 2014 was
17,546. This represents a 20% rise compared to 2010.

22.2 Relevant International Standards

CoE/CM Recommendation R (92) 7 concerning Consistency in Sentencing
(J. Statistics and Research):

1. Sentencing statistics should be officially established. They should be
compiled and presented in a way which is informative to judges, particu-
larly in respect of sentencing levels for relatively quantifiable offences (for
example drunk driving, thefts from supermarkets).

2. Statistics should be compiled so as to ensure that they give sufficient de-
tails to measure and to counter inconsistency in sentencing, for example
by linking the use of particular penalties to types of offence.

3. Research should be done regularly to measure accurately the extent
of variations in sentencing with reference to the offences punished, the
persons sentenced and the procedures followed. This research should pay
special attention to the effect of sentencing reforms.

4.The decision-making process should be investigated quantitatively and
qualitatively for the purpose of establishing how courts reach their deci-
sions and how certain external factors (press, public attitudes, the local
situation, etc.) can affect this process.

5. Ideally, research should study sentencing in the wider procedural con-
text of the full range of decisions in the criminal justice system (for exam-
ple investigations, decisions to prosecute, the defendant’s plea, and the
execution of sentences).

22.3 Comments from the review

Official crime rates are normally presented as the number of crimes in a year
for every 100,000 population. On the basis of the national population of ap-
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proximately 3 million, this gives the official crime rate in Armenia as 548 per
100,000 population. According to the European Source Book on Crime and
Criminal Justice Statistics, 5*" edition," equivalent figures for other countries
were: England and Wales 6,500; Denmark 7,800; Slovenia 4,500 and Lithuania
2,400. This would suggest that the crime rate in Armenia is about one tenth of
the crime rate in the larger countries of Western Europe. However, as always,
comparisons such as these raise the problem of whether or not a particular
type of behaviour is categorised as a crime in the countries being compared.

23. Number of court cases

23.1 Response from the MoJ

The number of cases registered each year for court proceedings has
dropped substantially. In 2010 there were 6,314 cases. By 2014 this had
dropped by 40% to 3,784.

23.2 Relevant International Standards

CoE/CM Recommendation R (92) 7 concerning Consistency in Sentencing
(J. Statistics and Research):

1. Sentencing statistics should be officially established. They should be
compiled and presented in a way which is informative to judges, particu-
larly in respect of sentencing levels for relatively quantifiable offences (for
example drunk driving, thefts from supermarkets).

2. Statistics should be compiled so as to ensure that they give sufficient de-
tails to measure and to counter inconsistency in sentencing, for example
by linking the use of particular penalties to types of offence.

3. Research should be done regularly to measure accurately the extent
of variations in sentencing with reference to the offences punished, the
persons sentenced and the procedures followed. This research should pay
special attention to the effect of sentencing reforms.

4.The decision-making process should be investigated quantitatively and
qualitatively for the purpose of establishing how courts reach their deci-
sions and how certain external factors (press, public attitudes, the local
situation, etc.) can affect this process.

4 European Source Book of Crime and Criminal Justice Statistics, 2014, 5" edition
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5. Ideally, research should study sentencing in the wider procedural con-
text of the full range of decisions in the criminal justice system (for exam-
ple investigations, decisions to prosecute, the defendant’s plea, and the
execution of sentences).

23.3 Comments from the review

Itisinteresting to note thatin the five years from 2010 the number of crimes
has risen by 20% yet number of cases referred to courts has dropped by
40%. 2014 only 22% of registered crimes resulted in a court hearing. This
is slightly less than a typical European figure of about one crime in three
being taken to court. These figures also confirm that overall crime rates
appear to be quite low.

24, Supervision of offenders by police and prosecutors

24.1 Response from the MoJ

In relation to supervising released prisoners, the MoJ provided the follow-
ing information: In accordance with the decision 1254-N, dated 6 Novem-
ber 2014 on procedure for organizing the activities of community police,
approved by the Government of Armenia, the community police officers
are registering and implementing individual preventing measures towards
persons released on parole, as well as toward persons having served the
full prison sentence.

In relation to supervising offenders on alternative sanctions, the MoJ pro-
vided the following information: Decision of the Government of Armenia
No 1561-N of 26 October 2006 “On prescribing the procedure for the ac-
tivities of the territorial bodies of the Division for Execution of Alternative
Punishments of the Penitentiary Department of the MoJ of Armenia” stipu-
lates the functions of the DAS in the course of application of the alternative
punishments prescribed by the Criminal Code of Armenia.

24.2 Relevant International Standards

CoE Rec. on EM (Preamble): Ethical and professional standards need to be
developed regarding the effective use of electronic monitoring in order to
guide the national authorities, including judges, prosecutors, prison ad-
ministrations, probation agencies, police and agencies providing equip-
ment or supervising suspects and offenders.
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CoE Rec. on EM (Definitions): In some jurisdictions, electronic monitoring is
directly managed by the prison, probation agencies, police services or oth-
er competent public agency, while in others it is implemented by private
companies under a serviceproviding contract with a State agency.

24.3 Comments from the review

There has been a long tradition in EaP countries and elsewhere in the for-
mer Soviet Union for staff of the Interior Ministry to exercise limited super-
vision of convicted offenders. The preference in most European countries
is that staff employed by police authorities are not involved in supervising
offenders because they lack the appropriate training and management.
However, police are key stakeholders within the Criminal Justice System
and their knowledge of the criminal behaviour, particularly of the more
serious offenders, means they will have a valuable contribution to make
to discussions about penal reform. In some countries police staff assist
probation officers to supervise some of the most dangerous and high risk
offenders who have been released from prison.

25. Arrest targets

25.1 Response from the MoJ

Arrest targets have not been specified in Armenia in the last five years.

GENERAL COMMENTS ON SECTION 3: POLICE AND PROSECUTION

The police and prosecutors are key stakeholders within the Criminal Jus-
tice System. However, in terms of reform strategies they are sometimes left
outside of the plan. In the case of the police this is possibly because they
are established in the brief of Ministry of Interior rather than the MoJ. In
the case of the prosecutors’ office, reasons may include the status the of-
fice holds within the system.

RECOMMENDATIONS ON SECTION 3: POLICE AND PROSECUTION

Organisational cooperation. The police and prosecutors should maintain
a close relationship with the new Probation Service particularly after the
introduction of electronic monitoring.
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Joint training. Training in these issues should be provided for police and
prosecutors in order that they develop their understanding and share their
thinking on risk and needs assessment, and the concept of rehabilitation
in criminal justice.

Joint operations. The police should agree cooperation protocols, espe-
cially in relation to electronic monitoring and the supervision of danger-
ous offenders released from prison.
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SECTION 4. PENITENTIARY SERVICE

26. Changes in prison population in the last five years

26.1 Response from the MoJ

The total number of prisoners in Armenia in the last five years has declined
steadily from 5,142 at the end of 2010 to 3,888 at the end of 2014.

26.2 Relevant International Standards

CoE Rec. on Community Sanctions (Rule 12): The widest possible use
should be made of alternatives to pre-trial detention, such as the require-
ment of the suspected offender to reside at a specified address, a restric-
tion on leaving or entering a specified place without authorisation, the
provision of bail or supervision and assistance by an agency specified by
the judicial authority. In this connection attention should be paid to the
possibilities for supervising a requirement to remain in a specified place
through electronic surveillance devices.

26.3 Comments from the review

From the information available it is not possible to determine the individu-
al reduction created through amnesties and those through criminal justice
reforms.. The reduction created by criminal justice reform may be seen as a
more legitimate means of combatting overcrowding.

27. Changed rate of imprisonment

27.1 Response from the MoJ

The total number of prisoners per hundred thousand population in the
last five years has steadily decreased from 160 in 2010 to 131 at the end
of 2014.

27.2 Comments from the review

The typical imprisonment rate in Western European countries is around 110
per hundred thousand population. Statistics from the Council for Penolog-
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ical Co-operation of the CoE (SPACE I®) show that the rate in Armenia was
130 in 2014 (its most recent statistics). Thus, it might be thought that the
imprisonment rate in Armenia is not very much out of line with the norm.
However, it must be remembered from Question 22 that the crime rate in
Armenia is one tenth of the crime rate in Western European countries.

28. Pre-trial detention

28.1 Response from the MoJ

1,039 detainees were held in penitentiary establishments in Armenia at
the beginning of October 2015.

28.2 Relevant International Standards

CoE Rec. on Community Sanctions (Rule 12): The widest possible use
should be made of alternatives to pre-trial detention, such as the require-
ment of the suspected offender to reside at a specified address, a restric-
tion on leaving or entering a specified place without authorisation, the
provision of bail or supervision and assistance by an agency specified by
the judicial authority. In this connection attention should be paid to the
possibilities for supervising a requirement to remain in a specified place
through electronic surveillance devices.

Relevant standards are defined in the Coe Committee of Ministers Recom-
mendation Rec(2006)13 on the use of remand in custody, the conditions in
which it takes place and the provision of safeguards against abuse.

28.3 Comments from the review

According to figures provided by the International Centre for Prison Stud-
ies, detainees awaiting trial or sentence currently represent approximately
26.4% of the penitentiary population in Armenia '°. This is slightly higher
than the European average of approximately 21%.

29. Women prisoners

29.1 Response from the MoJ

5 http://wp.unil.ch/space/space-i/prison-stock-on-1st-january-2013

16 http://www.prisonstudies.org/country/armenia
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A total of 171 women were held in Armenian penitentiaries; 38 of them
were in pre-trial detention.

29.2 Relevant International Standards

EPR (Rule 34):

34.1 In addition to the specific provisions in these rules dealing with wom-
en prisoners, the authorities shall pay particular attention to the require-
ments of women such as their physical, vocational, social and psychologi-
cal needs when making decisions that affect any aspect of their detention.

34.2 Particular efforts shall be made to give access to special services for
women prisoners who have needs as referred to in Rule 25.4.

34.3 Prisoners shall be allowed to give birth outside prison, but where a
child is born in prison the authorities shall provide all necessary support
and facilities.

The CoE does not have a collected set of recommendations about female
offenders. Relevant advice is available in the United Nations Rules for the
Treatment of Women Prisoners and Non-custodial Measures for Women
Offenders (Resolution 2010/16).

29.3 Comments from the review

This represents 4.4% of the total prison population and is consistent with
European averages in 2015 which were, for example, France 3.3%, Italy
4.1% and England 4.6%"".

30. Life sentences

30.1 Response from the MoJ

101 persons sentenced to life imprisonment are currently held in Arme-
nian penitentiaries.

30.2 Relevant International Standards

« CoE recommendations on the subject are contained in the following

17 See SPACE I. Or for a more simple presentation of the information, similar information is available from the
International Centre for Prison Studies: http://www.prisonstudies.org/world-prison-brief.
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document: Rec (2003) 23 on the Management of Life-sentence and Other
Long-term Prisoners.

30.3 Comments from the review

This number of life sentenced prisoners is low compared to the major Eu-
ropean countries. For example, England and Wales has approximately 80
times this number of prisoners serving life sentences from a population
only 20 times larger.

31. Foreign nationals in prison

31.1 Response from the MoJ

At the beginning of October 2015 there were 126 foreign citizens in Arme-
nian penitentiaries.

31.2 Relevant International Standards

EPR (Rule 37):

37.1 Prisoners who are foreign nationals shall be informed, without delay,
of their right to request contact and be allowed reasonable facilities to
communicate with the diplomatic or consular representative of their state.

37.2 Prisoners who are nationals of states without diplomatic or consular
representation in the country, and refugees or stateless persons, shall be
allowed similar facilities to communicate with the diplomatic representa-
tive of the state which takes charge of their interests or the national or in-
ternational authority whose task it is to serve the interests of such persons.

37.3 In the interests of foreign nationals in prison who may have special
needs, prison authorities shall

co-operate fully with diplomatic or consular officials representing prisoners.

37.4 Specific information about legal assistance shall be provided to pris-
oners who are foreign nationals.

37.5 Prisoners who are foreign nationals shall be informed of the possi-
bility of requesting that the execution of their sentence be transferred to
another country.
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CoE recommendations are included in Rec(2012)12 on Foreign Prisoners.

31.3 Comments from the review

On the basis of the figures supplied, foreign citizens represent 3.2% of the
total prison population. This is far less than the proportions experienced
in Western European countries in 2015, for example, France 21.7%, Italy
33.0%, Germany 27.1%, and England 12.8%. It is therefore possible that,
as they are in such a minority, these foreign citizens do not get the special
attention they may need in terms of interpreting facilities and contact with
family members in their home country.

32. Juveniles in prison

32.1 Response from the MoJ

Six male juveniles are held in Armenian penitentiary establishments. Two
of them are awaiting trial. No female juveniles are held in penitentiary es-
tablishments.

32.2 Relevant International Standards
EPR (Rule 35) sets standards in relation to juveniles in prison as follows:

35.1 Where exceptionally children under the age of 18 years are detained
in a prison for adults the authorities shall ensure that, in addition to the
services available to all prisoners, prisoners who are children have access
to the social, psychological and educational services, religious care and
recreational programmes or equivalents to them that are available to chil-
dren in the community.

35.2 Every prisoner who is a child and is subject to compulsory education
shall have access to such education.

35.3 Additional assistance shall be provided to children who are released
from prison.

35.4 Where children are detained in a prison they shall be kept in a part of
the prison that is separate from that used by adults unless it is considered
that this is against the best interests of the child.

'8 http://www.prisonstudies.org/world-prison-brief.
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Further relevant standards are contained in CoE CM/Rec(2008)11 on Euro-
pean Rules for Juvenile Offenders subject to Sanctions and Measures.

32.3 Comments from the review

These are commendably low figures of juveniles kept in custody.

33. Young offenders in Armenian prisons

33.1 Response from the MoJ

MoJ does not keep statistics for prisoners in this age range.
33.2 Relevant International Standards

EPR (Rule 18.8): In deciding to accommodate prisoners in particular pris-
ons or in particular sections of a prison due account shall be taken of the
need to detain .. ... young adult prisoners separately from older prison-
ers. Also (Rule 28.3): Particular attention shall be paid to the education of
young prisoners and those with special needs.

Recommendation CM/Rec (2008) 11 European Rules for Juvenile Offend-
ers subject to Sanctions or Measures (Rule 10): Deprivation of liberty of
a juvenile shall be a measure of last resort and imposed and implement-
ed for the shortest period possible. Special efforts must be undertaken to
avoid pre-trial detention. Also (Rule 21.2): “Young adult offender” means
any person between the ages of 18 and 21 who is alleged to have or who
has committed an offence.

33.3 Comments from the review

In European countries this is a key age group for offenders as it marks the
years when relatively impulsive juvenile offenders normally give up crime.
Unless effective rehabilitation programmes are available, offenders in the
18 to 21 age group are likely to continue committing crime for at least the
following five years.
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34. Capacity of prisons

34.1 Response from the MoJ

Prisoner status Capacity Actual
Medical 424 424
Open 398 93
Semi open 975 1331
Semi closed 909 795
Closed 947 630
Detention (remand) 940 1039
TOTAL 4,584 3,888
INSTITUTION | Medical | Open | 25™ | S8M™ | ¢joced Detention) & ral

open | closed /Remand
Nubarashan 20 62 50 138 550 820
Goris 50 10 20 100 35 215
Artik 25 141 42 115 50 373
Sevan 15 483 50 - - 548
Kosh 25 50 465 100 - 640
Abovyan 29 81 40 15 100 265
Vardashen 200 70 25 10 34 339
Vanadzor 10 15 30 110 80 245
Hospital 424 10 14 5 5 6 464
Hrazdan - 4 24 187 - 215
Yerevan/Ken- i 5 3 7 45 60
tron
Armavir 5 40 155 160 40 400
424 389 | 975 909 947 940 4584

34.2 Relevant International Standards

EPR (Rule 18.5): Prisoners shall normally be accommodated during the
night in individual cells except where it is preferable for them to share
sleeping accommodation.

In many Council of Europe countries, prisoners are provided with an indi-
vidual cell, often measuring between 7.5m? and 9.5m?. The CPT has con-
sistently stated that single-occupancy cells of less than 6m? (excluding the
sanitary annexe) should be either withdrawn from service or enlarged in
order to provide adequate living space for one prisoner.”

1 Paragraph 59, CPT/Inf (2011) 28
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34.3 Comments from the review

The figures from the MoJ indicate that most prisons have sufficient space
(according to their disputed interpretation of international standards).
However, two large prisons were significantly overcrowded.

Many factors need to be considered before commenting on these figures.
A prison may seem to have a reasonable amount of spare space, but it may
have disadvantages from an operational point of view (difficult to recruit
staff, unsuitable design, expensive to heat, or not near main population
centres).

35. Standards for penitentiary services

35.1 Response from the MoJ

The following answers were provided by the MoJ:
+ Premises — minimum 4m?2.

+ Food - Portions are determined by Government Decree and identify spe-
cial diets for pregnant women, nursing mothers and ill prisoners.

+ Health — There is a special medical institution able to accommodate 424
prisoners. The Penitentiary Code identifies the procedure for organizing
the “medical sanitation” and “medical preventative” assistance for both re-
mand and sentenced prisoners. However, there appears little in the legis-
lation that guarantees prisoners access to doctors.

« Regimes - The Penitentiary Code identifies the different status of prisons
as open, semi open, semi closed and closed institutions. Most establish-
ments are mixed type prisons (able to accommodate more than one type
of prisoner) but where the various types are segregated from each other.
For example, Armavir penitentiary establishment includes the following
prisons inside the single institution — open, semi open, semi closed and
closed as well as being an establishment for remand prisoners.

« Outdoor exercise — This is stated in the legislation as ‘daily out of cell
walks’ being organized in special open spaces designed for that purpose.
The duration is defined in the Penitentiary Code as not being shorter than
1 hour per day.
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« Visits — the Penitentiary Code allows for 1 short visit per month (up to 4
hours) and 1 long visit per 2 months (up to 3 days). In certain cases, long
visits can be replaced by short visits. Additionally, for long term prisoners
and those serving life imprisonment an additional 3 short visits (minimum)
and 1 long term visit are provided.

« Physical fitness — The response included information that the Penitentia-
ry Code provides the opportunity for offenders serving their punishment
in closed and semi closed institutions to practice physical training in the
areas specified for that purpose during the “daily out of cell walks”. It also
states that within the Abovyan penitentiary establishment there is a room
furnished with sports equipment.

+"Home Visits” — The response included the opportunity for visits to home
for social rehabilitation, as well as for family problems, a natural disaster or
serious illness.

35.2 Relevant International Standards

Space does not allow this review to describe all the international standards
relating to the issues in this question. A sample is as follows:

Healthcare: The CPT has stated: “An inadequate level of health care can
lead rapidly to situations falling within the scope of the term “inhuman and
degrading treatment”. Further, the health care service in a given establish-
ment can potentially play an important role in combatting the infliction of
ill-treatment, both in that establishment and elsewhere (in particular in po-
lice establishments). Moreover, it is well placed to make a positive impact
on the overall quality of life in the establishment within which it operates”°

A health check for all prisoners is vital procedure not only to be able to deal
with an individual prisoner appropriately but also to safe guard other pris-
oners from contagious diseases etc. As the CPT says: “An inadequate level
of health care can lead rapidly to situations falling within the scope of the
term “inhuman and degrading treatment”. Further, the health care service in
a given establishment can potentially play an important role in combating
the infliction of ill-treatment, both in that establishment and elsewhere (in
particular in police establishments).”

Hygiene: According to EPR (Rule 19.1):

20 paragraph 30, CPT/Inf (93) 12
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« All parts of every prison shall be properly maintained and kept clean at
all times.

«When prisoners are admitted to prison the cells or other accommodation
to which they are allocated shall be clean.

- Prisoners shall have ready access to sanitary facilities that are hygienic
and respect privacy.

- Adequate facilities shall be provided so that every prisoner may have a
bath or shower, at a temperature suitable to the climate, if possible daily
but at least

- twice a week (or more frequently if necessary) in the interest of general
hygiene.

« Prisoners shall keep their persons, clothing and sleeping accommodation
clean and tidy.

« The prison authorities shall provide them with the means for doing so
including toiletries and general cleaning implements and materials.

- Special provision shall be made for the sanitary needs of women.
Some of these standards are raised as follows by the CPT?":

« A prison health care service should be able to provide medical treatment
and nursing care, as well as appropriate diets, physiotherapy, rehabilitation
or any other necessary special facility, in conditions comparable to those en-
joyed by patients in the outside community. Provision in terms of medical,
nursing and technical staff, as well as premises, installations and equipment,
should be geared accordingly.

« There should be appropriate supervision of the pharmacy and of the distri-
bution of medicines. Further, the preparation of medicines should always be
entrusted to qualified staff (pharmacist/ nurse, etc.).

« A medical file should be compiled for each patient, containing diagnostic
information as well as an on-going record of the patient’s evolution and of
any special examinations he has undergone. In the event of a transfer, the
file should be forwarded to the doctors in the receiving establishment.

EPR (Rule 24) has this to say about visits:
2 paragraphs 38-39, CPT/Inf (93) 12
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« 24.1 Prisoners shall be allowed to communicate as often as possible by
letter, telephone or other forms of communication with their families, oth-
er persons and representatives of outside organisations and to receive vis-
its from these persons.

+ 24.2 Communication and visits may be subject to restrictions and mon-
itoring necessary for the requirements of continuing criminal investi-
gations, maintenance of good order, safety and security, prevention of
criminal offences and protection of victims of crime, but such restrictions,
including specific restrictions ordered by a judicial authority, shall never-
theless allow an acceptable minimum level of contact.

+24.4The arrangements for visits shall be such as to allow prisoners to main-
tain and develop family relationships in as normal a manner as possible.

+ 24.5 Prison authorities shall assist prisoners in maintaining adequate con-
tact with the outside world and provide them with the appropriate welfare
support to do so.

35.3 Comments from the review

A detailed assessment of compliance of these Armenian penitentiary stan-
dards with international standards is beyond the scope of this review. Nei-
ther is it the intention of the review to assess the extent to which these
standards are observed in practice. Nevertheless, the European Prison
Rules have been very effective in giving guidance to prison administrations.

RECOMMENDATIONS ON SECTION 4: PENITENTIARY SERVICE

Accommodation standards. The method for calculating the capacity of a
prison should be based on CPT standards. These cover more factors than
simply the space available in dormitories.

Management Information Systems. Providing managers with the abili-
ty to collect and interpret operational data from their area of control will
improve their ability to direct resources to achieve prison-wide objectives.
Simple examples would be: time out of cell, incidents of disobedience, dis-
covery of contraband, etc. In this way targets for improvement can be set
and progress can be measured.

Probation services within the penitentiary establishments. Resettle-
ment prospects for prisoners would be improved if probation staff visited
prisons to contribute to pre-release courses and the development of indi-
vidual release plans.
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SECTION 5. PRISON OVERCROWDING

36. Overcrowding

36.1 Response from the MoJ

The general living space of penitentiary establishments is sufficient to en-
sure the minimum 4m? defined for each convict by the legislation of Ar-
menia.

Taking into account that distribution of detained persons and convicts is
carried out in compliance with the principle of legislative requirements
of keeping the detained persons and convicts separate (Article 68 of the
Penitentiary Code of Armenia, Article 31 of the Law of Armenia “On treat-
ment of arrested and detained persons”), as well as the considerations for
ensuring the cohabitation and safety of detained persons and convicts, a
problem of overcrowding at some cells, particularly in the detention facil-
ities, sometimes arises.

Due to the need to reduce the overcrowding at detention facilities, an Or-
der of the Minister of Justice of Armenia No 203-N of 11 May 2015 “On
making amendments and a supplement to Order of the Minister of Justice
of Armenia No 30-N of 28 February 2012" has been adopted. As a result of
this Order a detention facility with a capacity of 40 persons has been set in
“Armavir” Penitentiary Establishment. It enabled to reduce, to some extent,
the number of the detained persons kept in “Nubarashen” Penitentiary Es-
tablishment.

In 2014, 11 auxiliary buildings in new “Armavir” Penitentiary Institution
were furnished; auxiliary buildings with a capacity of 400 convicts were
put in operation. After completion of construction activities, the institution
will have the capacity to receive up to 1,240 persons. Also, reconstruction
of other currently existing penitentiary establishments, raising their capac-
ities, and construction of new penitentiary establishments are included in
the strategic programmes for improvement of the penitentiary service. In
case of implementing the mentioned programmes, it will become possible
to fully address the issue of the proportional distribution of the persons
deprived of liberty as well as of ensuring the minimum living space de-
fined by the legislation.
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36.2 Relevant International Standards

CPT Standards comment on prison overcrowding as follows: “The phe-
nomenon of prison overcrowding continues to blight penitentiary systems
across Europe and seriously undermines attempts to improve conditions of
detention. The negative effects of prison overcrowding have already been
highlighted in previous General Reports. In such circumstances, throwing
increasing amounts of money at the prison estate will not offer a solution.
Instead, current law and practice in relation to custody pending trial and
sentencing as well as the range of non-custodial sentences available need
to be reviewed. This is precisely the approach advocated in Committee
of Ministers Recommendation N° R (99) 22 on prison overcrowding and
prison population inflation. The CPT very much hopes that the principles
set out in that important text will indeed be applied by member States;
the implementation of this Recommendation deserves to be closely mon-
itored by the Council of Europe®.

The CPT felt the need for a rough guideline in this area. The following criteri-
on is currently being used when assessing prison cells: in the order of at least
4m?, 2 metres or more between walls, 2.5 metres between floor and ceiling.

Elsewhere, the CPT standards? state that such a minimum should only ap-
ply to persons assigned to a multi-occupancy cell without including the
area for a fully-partitioned sanitary facility. For permanent living space for a
single-occupancy cell the CPT standard is a minimum of 6m? plus the area
for sanitary facility.

Living space per prisoner in prison establishments: CPT standards?*
Introduction

1. Since the 1990s the CPT has developed and applied minimum standards
regarding the living space that a prisoner should be afforded in a cell. While
these standards have been frequently used in a large number of CPT visit
reports, they have so far not been brought together in a single document.

2. At the same time, there is a growing interest in these standards, at the
national level (among member states’ authorities responsible for the pris-
22 paragraph 28, CPT/Inf (2001) 16

2 www.cpt.coe.int/en/working-documents/cpt-inf-2015-44-eng.

24 CPT/Inf (2015) 44 | Section: 1/2 | Date: 15/12/2015
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on estate, national detention monitoring bodies such as national preven-
tive mechanisms established under OPCAT , domestic courts, NGOs, etc.)
and at the international level, not least because of the problem of prison
overcrowding and its consequences. Currently, the Council of Europe’s
Council for Penological Co-operation (PC-CP) is preparing a White Paper
on prison overcrowding. For its part, the European Court of Human Rights
is frequently being called upon to rule on complaints alleging a violation
of Article 3 of the European Convention on Human Rights (ECHR) on ac-
count of insufficient living space available to a prisoner.

3. Against this background, the CPT decided in November 2015 to provide
a clear statement of its position and standards regarding minimum living
space per prisoner; such is the aim of this document.

4.The cells referred to in this document are ordinary cells designed for pris-
oners’accommodation, as well as special cells, such as disciplinary, securi-
ty, isolation or segregation cells. However, waiting rooms or similar spaces
used for very short periods of time are not covered here.

5. During its monitoring activities, the CPT has frequently encountered sit-
uations of prison overcrowding. The consequences of overcrowding have
been highlighted repeatedly by the CPT in its visit reports: cramped and
unhygienic accommodation; constant lack of privacy; reduced out of cell
activities, due to demand outstripping the staff and facilities available;
overburdened health-care services; increased tension and hence more vi-
olence between prisoners and between prisoners and staff. The CPT con-
siders that the question of minimum living space per prisoner is intrinsical-
ly linked to the commitment of every Council of Europe member state to
respect the dignity of persons sent to prison.

6. Minimum standards for personal living space are not as straightforward
a matter as they might appear at first sight. To begin with, the “minimum
living space” standards used by the CPT differ according to the type of the
establishment. A police cell for short-term detention of several hours up
to a few days does certainly not have to meet the same size standards as
a patients’ room in a psychiatric institution; and a prison cell, whether for
remand or sentenced prisoners, is again an entirely different matter.

7. Secondly, a differentiation should be made according to the intended
occupancy level of the accommodation in question (i.e. whether it is a sin-
gle cell or a cell designed for multiple occupancy). The term “multiple oc-
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cupancy”also needs to be defined. A double cell is arguably different from
a cell designed for holding for instance six or more prisoners. As regards
large-scale dormitories, accommodating dozens and sometimes even up
to one hundred prisoners, the CPT has fundamental objections which are
not only linked to the question of living space per prisoner, but to the con-
cept as such.

In its 11th General Report the CPT criticised the very principle of accom-
modation in large-capacity dormitories; frequently such dormitories hold
prisoners in extremely cramped and insalubrious conditions. In addition
to a lack of privacy, the Committee has found that the risk of intimidation
and violence in such dormitories is high, and that proper staff control is ex-
tremely difficult. Further, an appropriate allocation of individual prisoners,
based on a case-by-case risk and needs assessment, becomes an almost
impossible task. The CPT has consequently long advocated a move away
from large-capacity dormitories towards smaller living units.

8. Thirdly, the CPT has also taken into consideration the regime offered to
prisoners when assessing cell sizes in light of its standards (see paragraph
21).

The CPT’s basic minimum standard for personal living space

9. The CPT developed in the 1990s a basic “rule of thumb” standard for the
minimum amount of living space that a prisoner should be afforded in a
cell.

- 6m’ of living space for a single-occupancy cell
- 4m’ of living space per prisoner in a multiple-occupancy cell

10. As the CPT has made clear in recent years, the minimum standard of liv-
ing space should exclude the sanitary facilities within a cell. Consequently,
a single-occupancy cell should measure 6m?” plus the space required for a
sanitary annexe (usually 1 to 2m?). Equally, the space taken up by the sani-
tary annexe should be excluded from the calculation of 4m? per person in
multiple-occupancy cells. Further, in any cell accommodating more than
one prisoner, there should be a fully-partitioned sanitary annexe.

11. Additionally, the CPT considers that any cell used for prisoner accom-
modation should measure at least 2m between the walls of the cell and
2.5m between the floor and the ceiling.
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Promoting higher standards

12. Rule 18.5 of the European Prison Rules (2006) states that “Prisoners
shall normally be accommodated during the night in individual cells ex-
cept where it is preferable for them to share sleeping accommodation.”
Indeed, in many Council of Europe countries, prisoners are provided with
an individual cell, often measuring between 7.5m” and 9.5m> The CPT has
consistently stated that single-occupancy cells of less than 6m? (excluding
the sanitary annexe) should be either withdrawn from service or enlarged
in order to provide adequate living space for one prisoner.

13.When devising the standard of 4m” of living space, the CPT had in mind
on the one hand the trend observed in a number of western European
countries of doubling up 8 to 9m? cells that were originally designed for
single occupancy, and on the other hand the existence of large-capacity
dormitories in prison establishments (colonies) in various central and east-
ern European countries.

14. Although the CPT has never explicitly defined “multiple-occupancy’, an
analysis of visit reports indicates that cells for two to four prisoners implic-
itly fall under this notion. Consequently, the CPT has regularly implied that
cells measuring 8m? were acceptable for two prisoners, cells of 12m? for
three, and cells measuring 16m” were adequate for four prisoners. Howev-
er, in a non-negligible number of cases, the CPT has also stated that cells
of 8m? (or 8 to 9m?) should “preferably” (Slovenia, 2006; Hungary, 2013) or
“idéalement” (Belgium, 2009) accommodate only one prisoner; or should
be “used to accommodate no more than one prisoner save in exceptional
cases when it would be inadvisable for a prisoner to be left alone” (UK,
2003). In the report on its 2011 visit to the Netherlands, the Committee
stated that accommodation in double cells measuring between 8 and
10m? was “not without discomfort” to the prisoners, and in the report on
the 2011 visit to Ireland, it recommended that “efforts be made to avoid as
far as possible placing two prisoners in 8m? cells”.

15. Clearly, the aforementioned examples suggest that the 4m? per prison-
er standard may still lead to cramped conditions when it comes to cells for
a low number of prisoners. Indeed, given that 6m? is the minimum amount
of living space to be afforded to a prisoner accommodated in a single-oc-
cupancy cell, it is not self-evident that a cell of 8m?> will provide satisfactory
living space for two prisoners. In the CPT’s view, it is appropriate at least
to strive for more living space than this. The 4m? standard is, after all, a
minimum standard.
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16. For these reasons, the CPT has decided to promote a desirable standard
regarding multiple-occupancy cells of up to four prisoners by adding 4m?
per additional prisoner to the minimum living space of 6m? of living space
for a single-occupancy cell:

- 2 prisoners: at least 10m? (6m? + 4m?) of living space + sanitary annexe
- 3 prisoners: at least 14m? (6m” + 8m?) of living space + sanitary annexe
- 4 prisoners: at least 18 m* (6m” + 12m?) of living space + sanitary annexe

17. In other words, it would be desirable for a cell of 8 to 9m? to hold no
more than one prisoner, and a cell of 12m?* no more than two prisoners.

18.The CPT encourages all Council of Europe member states to apply these
higher standards, in particular when constructing new prisons.

36.3 Comments from the review

The CPT standards, described in detail above, are very challenging for
countries that have limited funds for their criminal justice services. The
standard that is most often quoted is living space per prisoner in the cell.
However the area provided in Armenian legislation of 4 m> only meets
1990 CPT standard for single-occupancy cells, which are rarely found in its
prisons. And more recently, the standard has been increased to 6m?> This
would imply that Armenian prisons are more overcrowded by internation-
al standards than would be revealed by its own legislation.

Cell space must not be looked at in isolation. The other standards for the
custodial environment are equally important, but not quite so easy to
measure.

37. Factors leading to overcrowding

37.1 Response from the MoJ

Overcrowding in the penitentiary establishments in Armenia is mainly a
feature of excessive use of pre-trial detention, criminal justice policies that
include mandatory minimum sentences, increase in long-term and life
sentences, changes of eligibility for early release, and insufficient attention
to assisting social integration upon release. Violations of early conditional
release and conditional sentence also contribute. Legislation relating to
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these issues is being re-conceived in ways that may help to solve some of
these problems.

37.2 Relevant International Standards

The CPT makes the following points about prison overcrowding: “To ad-
dress the problem of overcrowding, some countries have taken the route of
increasing the number of prison places. For its part, the CPT is far from con-
vinced that providing additional accommodation will alone offer a lasting
solution. Indeed, a number of European States have embarked on extensive
programmes of prison building, only to find their prison populations rising
in tandem with the increased capacity acquired by their prison estates. By
contrast, the existence of policies to limit or modulate the number of persons
being sent to prison has in certain States made an important contribution to
maintaining the prison population at a manageable level"*

37.3 Comments from the review

Each of the factors identified in the answer from the Ministry are likely to
play a significant part in the current situation. They merit further detailed
examination. However, the other points in the United Nations Office on
Drugs and Crime (UNODC) list should not be discounted, particularly: pov-
erty and inequality; delays in the criminal justice process; insufficient use
of bail; inadequate use of alternative sanctions; and criminal activity asso-
ciated with drugs. Each is dependent on a network of decisions in separate
areas of the justice system.

38. Effects of overcrowding

38.1 Response from the MoJ

The current overcrowding in the penitentiary establishments in Armenia
has a negative influence on safety, hygiene of the persons kept in the peni-
tentiary establishments and on providing better conditions for health.

38.2 Relevant International Standards

The CPT has made the following comments in relation to overcrowding:
“Overcrowding is an issue of direct relevance to the CPT’s mandate. All the
services and activities within a prison will be adversely affected if it is re-

5 Paragraph 14, CPT/Inf (97) 10
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quired to cater for more prisoners than it was designed to accommodate;
the overall quality of life in the establishment will be lowered, perhaps sig-
nificantly. Moreover, the level of overcrowding in a prison, or in a particular
part of it, might be such as to be in itself inhuman or degrading from a phys-
ical standpoint.”*

38.3 Comments from the review

Overcrowding may not affect all types of prisoner in the same way. In gen-
eral, psychological thinking tends to suggest that women may suffer from
reduced privacy but young men feel more aggressive in their need to as-
sert their position in the group.

39. Distribution of overcrowding

39.1 Response from the MoJ

The information in Sub-section 36 has dealt with this question.

GENERAL OBSERVATIONS ON SECTION 5: PRISON OVERCROWDING

Overcrowding means much more than a prison estate with inadequate cell
space. A prison, for example may have adequate space but if the regime
lacks activities for rehabilitation, or the area available for visits from rela-
tives is cramped and inadequate, it could be concluded that overcrowding
exists. Such an approach to offender management is often referred to as
‘warehousing’ and does little for the aims rehabilitation.

RECOMMENDATIONS ON SECTION 5: PRISON OVERCROWDING

Re-calculate the capacity of the prisons. Statements about the capacity
of the prison estate should be revised according to a calculation based on
current CPT recommendations of at least 6m? per prisoner in single occu-
pancy cell + sanitary facility and 4m? per prisoner in multi-occupancy cell
+ fully-portioned sanitary facility.

% Paragraph 46, CPT/Inf (92)3
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Collect regime data. More detailed data should be collected about the
impact of overcrowding on things such as health, regime activities and
preparing prisoners for a successful release (re-socialisation).

More time out of cell. The minimum standard for time out of cell is one
hour for high risk offenders. Although information regarding lower risk of-
fenders indicated that 10 hours was likely, this was not written in terms of
a minimum standard. There should be monitoring of all out of cell times
for all regimes. Best practice in Europe gives targets for local managers to
raise amounts of out of cell times. This is sometimes seen as arduous by
staff who need to be more pro-active in their work. Setting targets and
measuring performance may be necessary to overcome staff resistance.

Routine management information. More modern methods of compil-
ing and evaluating operational information should be employed. These
include the collection of data on ‘time out of cell, number of family vis-
its, completion of sentence plans, etc. Information of this type will enable
managers to set targets for improvement and encourage local teams to
perform better by finding new solutions to old problems.
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SECTION 6. PRISONER RESOCIALISATION

40. Induction routine for prisoners

40.1 Response from the MoJ

A Ministerial Order (by law) No 1543-N specifies that new prisoners are held
in a “quarantine unit” for the first seven days. They have a medical check.
Routines, work and training opportunities are explained. Required stan-
dards of behaviour are clarified. Rights and responsibilities are discussed.
Formal and informal assessments are made in order to decide which of the
prison’s units each new prisoner should be assigned to.

40.2 Relevant International Standards
EPR describes recommended admissions procedures in the Rules 14 to 16:

14. No person shall be admitted to or held in a prison as a prisoner without
a valid commitment order, in accordance with national law.

15.1 At admission the following details shall be recorded immediately con-
cerning each prisoner:

a) information concerning the identity of the prisoner;
b) the reasons for commitment and the authority for it;
¢) the day and hour of admission;

d) an inventory of the personal property of the prisoner that is to be held
in safekeeping in accordance with Rule 31;

e) any visible injuries and complaints about prior ill-treatment; and

f) subject to the requirements of medical confidentiality, any information
about the prisoner’s health that is relevant to the physical and mental
well-being of the prisoner or others.

15.2 At admission all prisoners shall be given information in accordance
with Rule 30.

15.3 Immediately after admission notification of the detention of the pris-
oner shall be given in accordance with Rule 24.9.
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16. As soon as possible after admission:

a) information about the health of the prisoner on admission shall be sup-
plemented by a medical examination in accordance with Rule 42;

b) the appropriate level of security for the prisoner shall be determined in
accordance with Rule 51;

¢) the threat to safety that the prisoner poses shall be determined in accor-
dance with Rule 52;

d) any available information about the social situation of the prisoner shall
be evaluated in order to deal with the immediate personal and welfare
needs of the prisoner; and

e) in the case of sentenced prisoners the necessary steps shall be taken to
implement programmes in accordance with Part VIII of these rules.

40.3 Comments from the review

A careful, managed induction to the prison is an essential part of safe cus-
tody and is right in principle. However, the quality of the actual experience
will depend on details that could only be appreciated through actually ex-
amining such a unit. Pressure from other prisoners could be a factor if only
a small number are held in quarantine at any time.

41. Prisoners with special needs

41.1 Response from the MoJ

Article 68 of the Penitentiary Code and Article 31 of the “Law on Treatment
of Arrested and Detained Persons” specifies 12 different categories of pris-
oner that should be kept separately. These include women; minors; law
enforcement officials; dangerous individuals; and foreign nationals.

41.2 Relevant International Standards

International standards in relation to the issues raised by this question are
to be found at many points throughout the sets of advice and recommen-
dation listed at the beginning of this Report. For example, in relation to
nutrition, EPR states in Rule 22: Prisoners shall be provided with a nutritious
diet that takes into account their age, health, physical condition, religion,
culture and the nature of their work.
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41.3 Comments from the review

Most of these categories for separate accommodation seem straightfor-
ward. However, separating negligent criminals from those who have com-
mitted intentional crimes could be an arbitrary distinction. Likewise sepa-
rating recidivists from those in prison for the first time is not necessary a
helpful distinction. European countries would usually make sophisticated
assessments of risk and need. They would not normally differentiate pris-
oners on the basis of one particular characteristic or classification.

One of the first effects of overcrowding is the pressure it places on the abil-
ity of penitentiary administrations to maintain necessary services to po-
tentially vulnerable groups. The policies set out by the MoJ in its answer,
confirms that it intends to avoid any harmful outcomes.

42, Individualised rehabilitation programmes for prisoners

42.1 Response from the MoJ

Pursuant to Order of the Minister of Justice of Armenia No 44-N of 30 May
2008 “On approving the procedure for the activities of structural subdivi-
sions carrying out social, psychological and legal activities with detained
persons and convicts’, activities carried out in relation to convicts by struc-
tural subdivisions (carrying out social, psychological and legal activities in
penitentiary establishments of the MoJ of Armenia) include study of social
and psychological characteristics, diagnosis and needs assessment, af-
ter which corrections programme for each convict is drawn up. The pro-
gramme is drawn up in the course of one to three months after placing
convicts in the penitentiary establishment.

The programme contains the actions and/or measures which are planned
to be carried out for convicts in the course of serving the punishment. A
release preparation plan for convicts is drawn up three months before the
convict is granted early conditional release, the unserved part of the pun-
ishment is replaced by a milder punishment or the term of punishment is
fully served, and activities envisaged by the plan are carried out aimed at
their smooth reintegration into the society after the release
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42.2 Relevant International Standards

The CPT has strong views on this subject?: “A satisfactory programme
of activities (work, education, sport, etc.) is of crucial importance for the
well-being of prisoners. This holds true for all establishments, whether for
sentenced prisoners or those awaiting trial. The CPT has observed that activ-
ities in many remand prisons are extremely limited. The organization of re-
gime activities in such establishments - which have a fairly rapid turnover of
prisoners - is not a straightforward matter. Clearly, there can be no question
of individualized treatment programmes of the sort which might be aspired
to in an establishment for sentenced prisoners. However, prisoners cannot
simply be left to languish for weeks, possibly months, locked up in their cells,
and this regardless of how good material conditions might be within the
cells. The CPT considers that one should aim at ensuring that prisoners in
remand establishments are able to spend a reasonable part of the day (8
hours or more) outside their cells, engaged in purposeful activity of a varied
nature. Of course, regimes in establishments for sentenced prisoners should
be even more favourable.”

EPR (Rule 28) sets standards that are unlikely to be fully met in Armenian
prisons for some years. For example:

« Regimes shall allow all prisoners to spend as many hours a day outside
their cells as are necessary for an adequate level of human and social in-
teraction.

« Every prison shall seek to provide all prisoners with access to education-
al programmes which are as comprehensive as possible and which meet
their individual needs while taking into account their aspirations.

« Every institution shall have a library for the use of all prisoners, adequate-
ly stocked with a wide range of both recreational and educational resourc-
es, books and other media.

« As far as practicable, the education of prisoners shall be integrated with
the educational and vocational training system of the country so that after
their release they may continue their education and vocational training
without difficulty.

¥ Paragraph 47, CPT/Inf (92)3
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42.3 Comments from the review

The policies indicated by the MoJ are consistent with CoE advice. The big
problem for countries with limited penal sector budgets (as indicated be-
fore) is their ability to provide good quality services called for by the pol-
icies.

43, Number of prisoners with individual sentence plan

43.1 Response from the MoJ

The corrections programme and the release preparation plan for convicts
referred to in Sub-section 42 are drawn up for all convicts (criminal judge-
ment entered into legal force), thus 100% are involved.

43.2 Relevant International Standards

See Sub-section 42.2.

43.4 Comments from the review

It may be useful in undertaking a specific review as to the detail given to
the process of corrections planning and the release programme.

44, Number of prisoners who have accessed regime activities

44.1 Response from the Moj

Measures carried out in 2014 include educational programmes, in which
3,8% of persons deprived of liberty were involved, work programmes in
which 10,3% of persons deprived of liberty were involved as well as pro-
grammes on the fight against narcotic drugs. HIV/AIDS prevention, harm
reduction, voluntary counselling and testing, syringe-exchange, condom
availability and methadone substitute treatment programmes were con-
tinued to be implemented by the Medical Service Unit of the Penitentiary
Department of the Ministry of Justice of the Republic of Armenia among
detained persons and convicts.

One of the goals of the Programme implemented has been the provision
of contemporary and scientifically substantiated treatment, rehabilitation
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and harm reduction services to persons using narcotic drugs and psycho-
tropic substances. During 2014, 5958 brochures were distributed among
persons using narcotic drugs and psychotropic substances, 3332 persons
received counselling on prevention of HIV/AIDS and drug addiction. As of
31 December 2014, in penitentiary establishments 131 detained persons
and convicts were undergoing methadone substitute treatment.

44.2 Relevant International Standards

See Sub-section 42.2.

44.3 Comments from the review

No doubt the Moj would like to improve the proportion of prisoners who
access work and education courses. Lack of specialist staff in the adult pris-
ons (such as teachers, social workers and psychologists) mean that such
courses may need to be redesigned so that they can be delivered by the
guards who supervise the accommodation units.

The impact on successful rehabilitation of the other programs mentioned
- drug treatment, employment and education - is unlikely to be disputed.
However new methods for implementing them will also need to be devel-
oped as it is unlikely that sufficient mainstream funding will be available
to increase participation numbers above these rather disappointing levels.

GENERAL COMMENTS ON SECTION 5: PRISONER RESOCIALISATION

Emphasis on rehabilitation. In Western Europe, throughout the final 30
years of the twentieth century, the work of prisons in re-socializing offend-
ers grew in importance. Regimes had previously lacked any activities de-
signed for preparation for release. Education and work training were seen
as essential for many offenders, whose poor skills were shown to have con-
tributed to their offending.

Scope of education. Education is conceived more widely in Western Eu-
rope than in the EaP countries and it is common to see prisoners involved
in classes where they are exploring new social and life skills and learning
how they can benefit from an appreciation of literature. Unfortunately,
prison overcrowding and reduced budgets in these countries have limited
the availability of these essential activities.
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Rehabilitation services. As stated above, one of the key objectives of a
prison system is to rehabilitate prisoners in order that they will not contin-
ue with a life of crime. There is no single reason why individuals will return
to their former criminal life. However causes include: lack of socialisation,
lack of employment and training, a feeling of rejection by society, antiso-
cial attitudes, restlessness, association with other criminals impulsiveness,
lack of education, and neglect or abuse by parents or guardians. There are
many ways to reduce recidivism and among the most cost-effective are
social training and education courses.

Health needs. This has been made a particular priority and the adminis-
tration has been pro-active in introducing schemes that seek to screen for
priority health issues and provide good quality treatment.

RECOMMENDATIONS ON SECTION 5: PRISONER RESOCIALISATION

Resocialisation methods. The Penitentiary Code should designate a spe-
cific senior member of its headquarters team to be responsible for the re-
habilitation aspects of penitentiary regimes.

Cooperation between penitentiaries and probation. Although the plan
for the Probation Service is to make it independent from the Penitentiary
Service, it is essential that a close working relationship between the two
organisations should exist. In this way the transition from prison to com-
munity can be more effectively managed.

Operational data. The Penitentiary Service should assure the collection
and analysis of reoffending rates of prisoners released with or without su-
pervision. Similarly, data should be collected in relation to participation in
rehabilitation activities in prisons.

Pre-release programmes. Programmes dealing with pre-release issues
are not expensive to organise and can make an important difference. They
should be seen as an essential part of the objectives of all prisons. Other
programmes should be developed to respond to the criminogenic needs
of prisoners.
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SECTION 7. EARLY AND CONDITIONAL RELEASE

45. Conditional release

45.1 Response from the MoJ

Articles 76 and 77 of the Criminal Code and Articles 114 to 116 of the Pen-
itentiary Code make provision for early conditional release. Further details
were published in bylaw No 1304-N in August 2006. This legislation pre-
scribes whether one half or more of the sentence must be served (depend-
ing on the gravity of the crime) before release can be considered. A group
of prison managers does the first screening and will automatically disallow
applications from prisoners with disciplinary infringements on their record
or who lack “positive characteristics”

Files of any applicants thought to be suitable for early release are passed
to an Independent Board. Two members of this Board will interview the
applicant and if the full Board agrees that early conditional release is ap-
propriate the case will be submitted for a court hearing. If the court agrees
to release the person it can attach special conditions or substitute a milder
punishment. If the application has not been agreed the prisoner can try
again after six months. The two conditions normally applied to those giv-
en early release are not to commit further crime and to report at specified
intervals to the Alternative Sanctions Division of the Penitentiary Service.

45.2 Relevant International Standards

CoE Rec. on Parole (Preamble): Recognising that conditional release is one
of the most effective and constructive means of preventing reoffending
and promoting resettlement, providing the prisoner with planned, assist-
ed and supervised reintegration into the community;

CoE Rec. on Parole (General principles 4.a): In order to reduce the harmful
effects of imprisonment and to promote the resettlement of prisoners un-
der conditions that seek to guarantee safety of the outside community, the
law should make conditional release available to all sentenced prisoners,
including life-sentence

CoE Rec. on Prison Overcrowding (Article 24): Parole should be regarded
as one of the most effective and constructive measures, which not only
reduces the length of imprisonment but also contributes substantially to a
planned return of the offender to the community.
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CoE Rec. on Prison Overcrowding (Article 25): In order to promote and ex-
pand the use of parole, best conditions for offender support, assistance
and supervision in the community have to be created, not least with a view
to prompting the competent judicial or administrative authorities to con-
sider this measure as a valuable and responsible option.

CoE Rec. on Parole (Articles 16 to 21): These paragraphs describe recom-
mended approaches to conditional early release.

45.3 Comments from the review

Release on parole should encourage prisoners to make full use of the op-
portunities available for rehabilitation during their sentence and to pro-
vide extra control on release while they adapt to freedom. The main crit-
icism of this type of parole system is that it is based on past behaviour
(e.g. disciplinary infringements), it gives too much responsibility to prison
staff to assess the character of the prisoner and is not informed by profes-
sional assessments of whether the prisoner can overcome - with the help
of probation supervision - the personal and social challenges they all will
inevitably face.

46. Reduction of sentence under early release

46.1 Response from the MoJ

No statistics are kept to reveal the average amount of time not served.

46.2 Relevant International Standards

CoE Rec. on Parole (Article 45): Statistics should be kept on such matters as
the number of prisoners granted conditional release in relation to eligibil-
ity, the length of the sentences and the offences involved, the proportion
of time served before the granting of conditional release, the number of
revocations, reconviction rates and the criminal history and socio-demo-
graphic background of conditionally released prisoners.

46.3 Comments from the review

In order to protect the public and make best use of limited resources, pris-
on managers should have access to a wide range of practical operational
information, such as this. Although this information will be recorded some-
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where in relation to each individual prisoner, the lack of statistical analysis
represents a handicap to managers and strategic planners.

Not many governments collect these figures but they would be extremely
useful for managing the system and assessing its effectiveness. Informal
impressions, while referring to the information provided in the following
sub-section, are that more than half of prisoners are granted conditional
release but the normal amount is no more than a few months.

47.Proportion of prisoners granted early conditional release

47.1 Response from the MoJ

The total number of prisoners eligible for parole in any year is not record-
ed. From 2010 approximately 280 were given early conditional release
each year. In 2014 the figure suddenly dropped to 184.

47.2 Relevant International Standards

CoE Rec. on Prison Overcrowding (Article 23): The development of mea-
sures should be promoted which reduce the actual length of the sentence
served, by giving preference to individualised measures, such as early con-
ditional release (parole), over collective measures for the management of
prison overcrowding (amnesties, collective pardons).

CoE Rec. on Prison Overcrowding (Article 24): Parole should be regarded
as one of the most effective and constructive measures, which not only
reduces the length of imprisonment but also contributes substantially to a
planned return of the offender to the community.

47.3 Comments from the review

Although no statistics were asked or given, regarding the number of pris-
oners released from prison each year, an informal calculation which uses
the prison population and sentence lengths may result in a figure of 2000
prisoners being released in Armenia each year. Releasing only about 10%
of them on parole - and then with practically no supervision - suggests
that the scheme is not the significant aspect of offender management
that is found in European countries. As CoE Rec. on Parole confirm, general
opinion is that the substantial period of parole - linked to effective super-
vision by the probation service - is strongly in the interests of safe release
and lower levels of reoffending.
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48. Proportion of prisoners granted early conditional release

This appears to be the same as the information in Sub-section 47.

49, Support from probation for ex-prisoners

49.1 Response from the MoJ

No probation service currently exists in Armenia, but the draft law on the
probation service has already been developed.

Meanwhile, the DAS operates in Armenia based on points 5-7 of Article
6 of the Law of Armenia “On penitentiary service’, and on Decision of the
Government of Armenia No 1561-N of October 2006 “On prescribing the
procedure for the activities of the territorial bodies of the Division for Exe-
cution of Alternative Punishments of the Penitentiary Department of the
MoJ of Armenia’, which registers the persons having benefited from early
conditional release, whose conduct is under the court’s supervision.

49.2 Relevant International Standards

EPR (Rule 53): In accordance with national law, probation agencies may
undertake supervision before, during and after trial, such as supervision
during conditional release pending trial, bail, conditional non-prosecu-
tion, conditional or suspended sentence and early release.

49.3 Comments from the review

Research undertaken by the MoJ for England and Wales shows that reof-
fending is significantly lower if prisoners are given compulsory supervi-
sion for at least 12 months after release?®. Expenditure on such a service
is judged to be good value for money and was a key factor in widespread
reforms introduced there at the beginning of 2015.

50. Other support for ex-prisoners

50.1 Response from the MoJ

In Armenia, persons having benefited from conditional early release may

28 Ministry of Justice (2013) 2013 Compendium of re-offending statistics and analysis,
London: Ministry of Justice
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be rendered aid by non-governmental organisations, which is of voluntari-
ly and individual nature.

50.2 Relevant International Standards

EPR (Rule 107.4): Prison authorities shall work closely with services and
agencies that supervise and assist released prisoners to enable all sen-
tenced prisoners to re-establish themselves in the community, in particu-
lar with regard to family life and employment.

EPR (Rule 26): Effective programmes for treatment during detention and
for supervision and treatment after release should be devised and imple-
mented so as to facilitate the resettlement of offenders, to reduce recidi-
vism, to provide public safety and protection and to give judges and pros-
ecutors the confidence that measures aimed at reducing the actual length
of the sentence to be served and community sanctions and measures are
constructive and responsible options.

50.3 Comments from the review

Informal observations confirm that there are some excellent services pro-
vided for ex-prisoners by civil society organisations. However, they are lim-
ited in number and struggled to respond to the great level of need the ex-
perience. Development of NGO services has proved to be a cost-effective
way of delivering help and avoid reoffending.

51. Re-conviction of conditionally released prisoners

51.1 Response from the MoJ

During 2010 the total of 393 parolees were supervised by the DAS and
40 committed further offences. This 10% reconviction rate has remained
steady ever since. In 2014 there were 97 parolees on the register, of which
nine committed new offences.

51.2 Relevant International Standards

CoE Rec. on Parole (Article 43): In order to obtain more knowledge about
the appropriateness of existing conditional release systems and their fur-
ther development, evaluation should be carried out and statistics should
be compiled to provide information about the functioning of these sys-
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tems and their effectiveness in achieving the basic aims of conditional re-
lease.

51.3 Comments from the review

In order to compute the rate of reconviction it will be necessary to know
the total numbers of prisoners released in those years.

We understand that the statistics refer only to new crimes committed while
the period of supervision is in force. The normal standard for reconviction
rates in European countries is to collect statistics for a period of two years
from when the person first becomes at risk. Presumabily, this test would re-
veal a higher reconviction rate. Information given in relation to other ques-
tions suggests that reoffending rates are commendably low. Publication
of these statistics could improve public and judicial confidence in parole.

52. Reconviction rates for prisoners who complete their full sentence

52.1 Response from the MoJ

No statistics on recidivism by persons released after having fully served
their punishment and deprived of liberty thereafter is kept by the MoJ of
Armenia.

52.2 Relevant International Standards

As mentioned in above Sub-section, CoE Rec. on Parole (Article 43), recom-
mends that statistics such as this are compiled.

52.3 Comments from the review

Statistics of this nature enable the effectiveness of parole decision-mak-
ing and post-release supervision to be measured and policy reforms to be
evaluated.

GENERAL OBSERVATIONS ON SECTION 7: EARLY AND CONDITIONAL
RELEASE

Benefits of parole. Supervised release on parole benefits the community,
the prisoner and the penitentiary service itself. Providing an incentive for
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early conditional release encourages more co-operative behaviour during
sentences of the vast majority of prisoners. This allows for better offender
management whilst in prison but also aids successful rehabilitation after
prison. Research on recidivism rates for example, demonstrate that they
are much lower amongst offenders given early conditional release. How-
ever, this may be because such offenders have a more positive attitude
towards desisting from crime anyway.

Rehabilitation programmes. Prisoners provided with the opportunity to
address their offending behaviour and to develop a positive attitude to
release allows for a greater chance of rehabilitation. Normally there exists
in the community support and monitoring activities, which are commonly
the responsibility of a Probation Service.

Community perspective necessary. In recent years, the number of pris-
oners released on parole is approaching European averages. However, the
participation of the Probation Service in the process is more limited than
would be ideal. Proper assessments, which focus on what would need to
be done to help an individual complete a period of parole satisfactorily,
require the kind of risk and need assessment best done by an agency ex-
perienced at supervising offenders in the community. Unfortunately, pen-
itentiary staff can be over concerned with behaviour in the custodial envi-
ronment, which is not a good predictor of behaviour released.

RECOMMENDATIONS ON SECTION 7: EARLY AND CONDITIONAL RE-
LEASE

Reform of parole. A greater priority must be given to the reform of the
early conditional release system within the MoJ, which brings together the
work of the new Probation Service and the methods used in many other
European countries to better identify prisoners who pose limited risk to
communities and are less likely to reoffend. Greater priority in parole de-
cisions should be given to the assessment of risk and plans to mitigate it.

Training. A training programme should be developed and all the actors in
the early conditional release system should undergo such training in order
to adopt new standards and skills.

Statistics. Relevant statistics on reoffending rates and average reduction
in sentences should be developed on a regular base and analysed.
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SECTION 8. ALTERNATIVE SANCTIONS AND PROBATION

53. New alternative sanctions

53.1 Response from the MoJ

Alternative punishment imposed in the form of correctional work has been
abolished after the entry into force of the Law of Armenia No HO-119-N of
26 June 2006 “On making amendments to the Criminal Code of Armenia”.

53.2 Relevant International Standards

CoE Rec. on Prison Overcrowding (Article 15): Probation [should be] an in-
dependent sanction imposed without the pronouncement of sentenced
to imprisonment.

The United Nations Standard Minimum Rules for Non-custodial Measures
(The Tokyo Rules), Rule 2 (3) provides that: “In order to provide greater flex-
ibility consistent with the nature and gravity of the offence, with the per-
sonality and background of the offender and with the protection of society
and to avoid unnecessary use of imprisonment, the criminal justice system
should provide a wide range of non- custodial measures, from pre-trial
to post-sentencing dispositions. The number and types of non-custodial
measures available should be determined in such a way so that consistent
sentencing remains possible”

Tokyo Rule 2 (4) states that: “The development of new non-custodial mea-
sures should be encouraged and closely monitored and their use system-
atically evaluated”

53.3 Comments from the review

Correctional Work required offenders to undertake paid employment and
give part of their wages to the court as a penalty for their crime. In its time
it was a good alternative to prison, but the sentence fell into disrepute as
economic circumstances reduced the necessary work opportunities. (This
sanction is not to be confused with Community Service.)

Further consideration about the appropriateness of the term “conditional
sentence”may encourage the adoption of the more normal European term
of “probation order”.
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54, Purpose of alternative sanctions

54.1 Response from the MoJ

The DAS executes non-custodial punishments and exercises supervision
over persons having benefited from conditional non-application of pun-
ishment, who have been conditionally early released from punishment,
and for whom serving the punishment has been postponed.

54.2 Relevant International Standards

The first principle of the CoE Probation Rules is the following: Probation
agencies shall aim to reduce reoffending by establishing positive relation-
ships with offenders in order to supervise (including control where neces-
sary), guide and assist them and to promote their successful social inclu-
sion / reintegration. Probation thus contributes to community safety and
the fair administration of justice.

54.3 Comments from the review

The new Concept Paper on the Criminal Code, which was officially adopt-
ed in 2015, states that “We [Government of Armenia] need to review the
system of punishment and practical types of punishment alternative to
deprivation of liberty; to improve the existing ones; to envisage means
that are alternatives to criminal liability that would enable to save the crim-
inal-legal coercion”®.

55. Range of alternative sanctions

55.1 Response from the MoJ

The answer provides details of the following alternative sanctions: com-
munity service; conditional release from serving a custodial sentence; fine;
exclusion from certain jobs or activities; restrictions on military service;
confiscation of property. Together with the sanction a judge can require
an offender to have certain treatments or be monitored by a psychiatrist.

55.2 Relevant International Standards

CoE Rec. on Community Sanctions Point 1 of the “Guiding principles for

2 CONCEPT OF NEW CRIMINAL CODE OF THE ARMENIA (Appendix to RA Government Protocol Decision N
25 Dated June 4, 2015)
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achieving a wider and more effective use of community sanctions and
measures” states: Provision should be made for a sufficient number of suit-
ably varied community sanctions and measures of which the following are
examples:

- alternatives to pre-trial detention such as requiring a suspected offender
toreside at a specified address, to be supervised and assisted by an agency
specified by a judicial authority;

- probation as an independent sanction imposed without pronouncement
of a sentence to imprisonment;

- suspension of the enforcement of a sentence to imprisonment with im-
posed conditions;

« community service (i.e. unpaid work on behalf of the community);
« victim compensation/reparation/victim-offender mediation;

- treatment orders for drug or alcohol misusing offenders and those suffer-
ing from a mental disturbance that is related to their criminal behaviour;

- intensive supervision for appropriate categories of offenders;

- restriction on the freedom of movement by means of, for example, cur-
few orders or electronic monitoring imposed with observance of Rules 23
and 55 of the European Rules;

- conditional release from prison followed by post-release supervision.

The main international bodies have strong, clear messages about the need
for alternative sanctions. The United Nations, in its “Standard Minimum
Rules for Non-custodial Measures” (The Tokyo Rules) 91 Rule 2 (3)*° states
that: “In order to provide greater flexibility consistent with the nature and
gravity of the offence, with the personality and background of the offend-
er and with the protection of society and to avoid unnecessary use of im-
prisonment, the criminal justice system should provide a wide range of
non- custodial measures, from pre-trial to post-sentencing dispositions.
The number and types of non-custodial measures available should be de-
termined in such a way so that consistent sentencing remains possible”

55.3 Comments from the review

Notable points from the information provided include that the maximum

3 The United Nations Standard Minimum Rules for Non-custodial Measures (The Tokyo Rules), Rule 2 (3)
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order for community service is 2,200 hours. This is approximately 10 times
the maximum in European countries. The sanction of conditional release
can include specific conditions of a surveillance or rehabilitation nature.

56. Diversion schemes

56.1 Response from the Mol

Such schemes are not available in Armenia.
56.2 Relevant International Standards

CoE Rec. on Community Sanctions (Guiding principles for achieving a wid-
er and more effective use of community sanctions and measures): Provi-
sion should be made for a sufficient number of suitably varied community
sanctions and measures of which the following are examples . . . . victim
compensation/ reparation/ victim-offender mediation.

56.3 Comments from the review

Diversion is an increasingly important aspect of a modern penal system.
Fortunately there are some good lessons to be learned from the way it has
developed in neighbouring Georgia.

57.Plans to introduce new alternative sanctions

Response from the MoJ

Expanding the list of types of punishments and introduction of effective
mechanisms for their application is one of the key issues defined in the
concept of the new Criminal Code of Armenia. Application of alternative
punishment has, in effect, a punitive character but is not related to iso-
lating a person having committed criminal offence from the society and
breaking his or her social ties. Consequently, in addition to types of alter-
native punishment defined in the acting Criminal Code of Armenia the
concept of the new Criminal Code of Armenia provides the following types
of alternative punishment:

(1) limitation of freedom;
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(2) limitation of public rights;

(3) extradition of a foreign national or a stateless person from the territory
of Armenia;

(4) house detention;
(5) deprivation of parental rights.

57.2 Relevant International Standards

The information provided in relation to Sub-section 55.2 is relevant to this item.

57.3 Comments from the review

The proposal to limit“public rights” could be alarming but no further details
are available. Commentators routinely propose that a specific sentence of
probation should be available in the Criminal Code*' and that Armenian
formulation of “conditional non-application of punishment”is flawed.

58. Percentage use of alternative sanctions

58.1 Response from the MoJ

During the year of 2014 the DAS has registered 2,227 convicts. Fines have
beenimposed on 62, and public works have been imposed on 288 of them,
with regard to 154 of whom punishment has been suspended since they
are under imprisonment, and 399 convicts have been deprived of the right
to hold certain positions or to engage in certain activities.

58.2 Relevant International Standards

CoE Rec. on Community Sanctions (Rule 27): To the greatest possible ex-
tent research should enable comparisons to be made of the effectiveness
of different programmes.

CoE Rec. on Community Sanctions (Rule 28): Statistics should be devel-
oped that routinely describe the extent of use and the outcomes of com-
munity sanctions and measures.

58.3 Comments from the review

31 E.g. “Probation: a European Perspective” unpublished paper produced in 2012 by Randel Barrows for a
CoE project in Ukraine.
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We can assume that the remaining 59% (903 persons) were supervised un-
der conditional release.

A more typical figure for European countries would be 10%. Further com-
parison would require more details to be provided, such as the gravity of
the crimes involved and the number of previous convictions. European
probation services tend to focus their efforts on a smaller number of high
risk offenders who would otherwise attracted a custodial sentence.

59. Use of “conditional sentence”

59.1 Response from the MoJ

Actual numbers of persons given “conditional sentence” were provided for
the five years from 2010:

920-in 2010
541-in 2011
762 -in 2012
818-in 2013
834-in 2014

59.2 Relevant International Standards

CoE Rec. on Prison Overcrowding (Article 15): Probation [should be] an in-
dependent sanction imposed without the pronouncement of sentenced
to imprisonment.

59.3 Comments from the review

The final number of 834 for the year 2014 is not the same (903) as was given
for Sub-section 58 (This may be because of an error or different criteria for al-
locating cases). Taken together with the information provided in the Sub-sec-
tion 58 (Percentage use of alternative sanctions), these figures suggest that
the vast majority of alternative sanctions were conditional sentence.

It would be interesting to know what proportion of offenders sentenced to
“conditional sentence” were actively supervised by probation staff. Accord-
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ing to European experience — which may not be relevant — most convict-
ed offenders who are not sent to prison do not require active supervision.
Financial penalties or community service are the favoured sanctions for
this group. The efforts of the probation service would normally be concen-
trated on a troublesome minority, perhaps no more than 20% of those not
sent to prison.

60. Success of supervised alternative sanctions

60.1 Response from the MoJ

2,227 convicts were registered during the year of 2014 in the DAS, from
which 2,185 convicts have not committed any new crime.

60.2 Relevant International Standards

CoE Rec. on Community Sanctions (Rule 27): To the greatest possible ex-
tent research should enable comparisons to be made of the effectiveness
of different programmes.

CoE Rec. on Community Sanctions (Rule 28): Statistics should be devel-
oped that routinely describe the extent of use and the outcomes of com-
munity sanctions and measures.

Tokyo Rule 2 (4) states that: The development of new non-custodial mea-
sures should be encouraged and closely monitored and their use system-
atically evaluated.

60.3 Comments from the review

In a busy office that lacks electronic data systems, it is difficult to collect
statistics. However, without such information it is impossible to manage
resources or understand how to improve effectiveness.

61. Imposition of conditional sentence

61.1 Response from the MoJ

Conditional non-application of punishment was terminated on the ground
of committal of a new as follows:
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for 7 convicts during the year of 2010;
for 18 convicts during the year of 2011;
for 13 convicts during the year of 2012;
for 11 convicts during the year of 2013;
for 7 convicts during the year of 2014.
61.2 Relevant International Standards

CoE Rec. on Community Sanctions (Rule 27): To the greatest possible ex-
tent research should enable comparisons to be made of the effectiveness
of different programmes.

CoE Rec. on Community Sanctions (Rule 28): Statistics should be devel-
oped that routinely describe the extent of use and the outcomes of com-
munity sanctions and measures.

61.3 Comments from the review

These figures provided by the MoJ appear to refer to offenders given “con-
ditional release” from prison. The proportion that have been recalled to
prison is extremely low. Likely explanations could include the fact that a
significant proportion of offenders given immediate custodial sentences
are no risk and not particularly delinquent. Perhaps it indicates that most
of these people could be given an alternative sanction instead of a custo-
dial sentence.

62. Electronic monitoring

62.1 Response from the MoJ

No electronic monitoring currently exists in Armenia.
62.2 Relevant International Standards

CoE Rec. on EM (Article 8): When electronic monitoring will be used as part
of probation supervision, it shall be combined with interventions designed
to bring about rehabilitation and to support desistance.

62.3 Comments from the review
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Requiring someone to stay in their home for part or whole of the day is an
effective punishment and in many cases would be preferable to a prison
sentence. However, on its own it is unlikely to help the offender to under-
stand why he or she got into trouble or the changes in attitudes and be-
haviour required to live a crime-free life. Research evidence from the utili-
sation of electronically monitored curfews in European countries confirms
that the sanction does not affect reoffending. For this reason the CoE Rules
on Electronic Monitoring recommend that the sanction should be coupled
with rehabilitation services.

63. Success of electronic monitoring

63.1 Response from the MoJ

No electronic monitoring currently exists in Armenia.
63.2 Relevant International Standards

CoE Rec. on Community Sanctions (Rule 28): Statistics should be devel-
oped that routinely describe the extent of use and the outcomes of com-
munity sanctions and measures.

63.3 Comments from the review

It is recognised that it requires resources to collect and analyse statistical
information. However, without this kind of data it is not possible to moni-
tor service standards for the effectiveness of policies.

GENERAL OBSERVATIONS ON SECTION 8: ALTERNATIVE SANCTIONS
AND PROBATION

Lack of public support. Support for Alternative Sanctions is not universal
across all members of society in European countries. In most cases, this can
be attributed to lack of understanding about offender management.

Separating or integrating penitentiary and probation. In some EaP
countries, such as Ukraine and Azerbaijan, the department within the Pen-
itentiary Service that has inherited the Soviet-style supervision of released
prisoners is in the process of transforming itself into a modern Probation
Service. Other countries have preferred probation to be established sepa-
rately from the penitentiary service.
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Effectiveness of community sanctions. There is good evidence to show
that community supervision combined with rehabilitation programmes
perform better than imprisonment for most mid-range offenders. Re-
search undertaken by the MoJ for England and Wales shows that reoffend-
ing is significantly lower if prisoners are given compulsory supervision for
at least 12 months after release’2. Expenditure on such a service is judged
to be good value for money and was a key factor in widespread reforms
introduced there at the beginning of 2015.

RECOMMENDATIONS ON SECTION 8: ALTERNATIVE SANCTIONS AND
PROBATION

Strategic support. The introduction of the Probation Service should be
given the appropriate support through the staging of a range of round
tables that involve key stakeholders such as judges, politicians and MoJ
officials in order that the role and responsibilities of the modern Probation
Service are understood.

Training standards. Work should be undertaken with national education
and training institutions in order to make probation officer training as high
a quality of that which exists in other European countries.

New sanctions. Additional sanctions should be designed to promote a
greater range of services for the rehabilitation of offenders.

Data. The collection of statistical data should be improved in order that
the all sanctions can be compared for effectiveness.

Probation activities in penitentiary establishments. The level of reha-
bilitation activity in penitentiary establishments is limited. When estab-
lished, the probation service should plan to play a role in developing and
staffing pre-release courses in all penitentiary establishments.

* Ministry of Justice (2013) 2013 Compendium of re-offending statistics and analysis,
London: Ministry of Justice
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SECTION 9. AFTERCARE

64. After-care organisations

64.1 Response from the MoJ

“Rehabilitation Centre for Offenders” State Non-Commercial Organisation
of the MoJ was established upon Decision of the Government of Armenia
No 2118-N of 3 December 2005. The essential mission of the Centre is to
promote the correction, social rehabilitation and reintegration of offend-
ers, prevention of recidivism and to increase the level of security of the
society through cultural, educational, training, sports and social-psycho-
logical programmes and services.

Beneficiaries of the “Rehabilitation Centre for Offenders” are the following:

- persons (particularly minors) serving their punishment in penitentiary
establishments;

« persons serving alternative punishment;

- persons released from punishment, and those taken under supervision;
- families of persons serving their punishment, particularly children.

The Rehabilitation Centre for Offenders renders the following services:

1. Educational: Educational courses in penitentiary establishments for per-
sons serving alternative punishment, released from punishment, taken un-
der supervision (in particular minors), as well as for the members of their
families.

2. Cultural: Courses aimed at developing creative abilities of persons in
penitentiary establishments (miniature and design, pottery and art of
jewellery making, ceramics, wood crafts and glass painting). Organising
in penitentiary establishments events for persons serving alternative pun-
ishment, released from punishment, taken under supervision, as well as
for members of their families and particularly children (theatrical perfor-
mances, movie screening, art exhibitions, as well as exhibitions of items
prepared by convicts, fairs, etc.).

3. Sports: Organising sports programmes and events aimed at maintaining
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the physical health of persons under supervision, promoting healthy life-
style, as well as ensuring the harmonious physical development of minor
convicts in penitentiary establishments.

4. Psychology: Activities in penitentiary establishments relating to indi-
vidual consulting and group psychology with persons serving alternative
punishment, released from punishment, taken under supervision, mem-
bers of their families, especially children. (Attach the pictures of psycho-
logical activities)

5. Social. Social assistance provided to persons serving their punishment
in penitentiary establishments or in an alternative form, those under su-
pervision, and their families, oriented at persons serving their punishment,
aimed at solving the social issues of their families, their reintegration into
the society, finding employment.

6. Research: Organising conferences, creating information and statistics
databases, carrying out analyses and surveys, preparing informational and
analytical materials and literature.

64.2 Relevant International Standards

CoE Probation Rules (Rule 62): Once all post-release obligations have been
discharged, probation agencies may continue, where this is allowed by na-
tional law, to offer aftercare services to ex-offenders on a voluntary basis to
help them continue their law-abiding lives.

The UNODC report suggests that recidivism in many European countries
might be significantly reduced if prisoners were better prepared to make
the transition back into their communities. And also, if the communities
to which they were returning were more responsive to their resettlement
needs. Clearly finding employment is a priority because ex-prisoners meet
significant barriers in finding work. However, other needs include the
re-establishing social and family ties and possibly avoiding the tempta-
tions of drugs.

64.3 Comments from the review

The work of the Rehabilitation Centre is impressive. The services it provides
are a good template for replication elsewhere in the country. Unfortunate-
ly, the contribution of NGOs is very limited and this should be an issue for
the MoJ to examine closely. General experience in European countries is
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that a diverse NGO sector can provide very good services more cheaply
than government departments.

65. Formal aftercare agreements

65.1 Response from the MoJ

Pursuant to Annex 14 of Decision of the Government of Armenia No 534-N
of 14 April 2014, persons having returned from the place of imprisonment
are considered to be non-competitive in the labour market. Pursuant to
Annex 15 of the aforementioned Decision, in case of employment of non-
competitive persons in the labour market upon the recommendation of
the territorial centres of the State Employment Agency of the Staff of the
Ministry of Labour and Social Affairs of Armenia, a partial reimbursement
of salary is provided to the employer.

The provision of the support is aimed at promoting employment of
non-competitive persons in the labour market through partial reimburse-
ment of the salary given to non-competitive persons by the employer and
thus, ensuring stable employment.

The State Employment Agency of the Ministry of Labour and Social Affairs
of Armenia, the Penitentiary Department of the MoJ of Armenia and “So-
cial Justice” non-governmental organisation signed a Memorandum “On
cooperation and mutual support” stressing the importance of issues re-
lated to crime prevention and — within that context — reintegration of
persons having returned from the places of imprisonment into the society.
Within the scope of the Agreement the parties have agreed to cooperate
in the following directions:

- provision of consultation on vocational guidance and information on
state guarantees of employment prescribed by the legislation and job op-
portunities for convicts kept in the penitentiary establishments, registered
in the units for the execution of alternative punishments and those serving
their punishment;

- referral of persons released from punishment to the relevant units;
- organisation of joint conferences and meetings with the participation of

organisation and state bodies concerned;
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« provision of information on labour market on a regular basis.

65.2 Relevant International Standards

EPR (Rule 107) contains relevant standards in relation to after-care:

107.4 Prison authorities shall work closely with services and agencies that
supervise and assist released prisoners to enable all sentenced prisoners
to re-establish themselves in the community, in particular with regard to
family life and employment.

107.5 Representatives of such social services or agencies shall be afforded
all necessary access to the prison and to prisoners to allow them to assist
with preparations for release and the planning of after-care programmes.

65.3 Comments from the review

Whilst the activities described are of vital importance and should be ap-
plauded it is unlikely that such activity is sufficient to meet the needs of
what may be more than 1000 offenders completing their sentences each
year. It also appears that much of the work of the NGO is with offenders
who are still serving their sentences.

However, a wider range of services that can support offender rehabilita-
tion are potentially available from the statutory agencies. These include
education, employment and healthcare. Formal agreements need not nec-
essarily involve the transfer of funds. Often initiatives taken by the proba-
tion service can help offenders to gain access to services that are available
to them by right as citizens but which they do not feel comfortable to ap-
proach.

66. Other aftercare initiatives

66.1 Response from the MoJ

Initiatives aimed at correction of criminal offender may be undertaken by
non-governmental organisations.

66.2 Relevant International Standards

CoE Probation Rules, in the section in which it defines the terms, offers
the following definition of aftercare: Aftercare: means the process of re-
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integrating an offender, on a voluntary basis and after final release from
detention, back into the community in a constructive, planned and super-
vised manner. In these rules, the term is distinguished from the term “reset-
tlement” which refers to statutory involvement after release from custody.

CoE Probation Rules (Rule 62): Once all post-release obligations have been
discharged, probation agencies may continue, where this is allowed by na-
tional law, to offer aftercare services to ex-offenders on a voluntary basis to
help them continue their law-abiding lives.

66.3 Comments from the review

Continuing support for the most vulnerable ex-prisoners can be an effec-
tive way of helping them to avoid further crime and problems for the com-
munity. Official government services have an important part to play, but
NGOs can provide the flexibility and approachability that is important for
ex-prisoners, who are often very suspicious of official organisations Grants
towards their operating costs by government usually result in good quality
support at attractive overall costs.

67. Re-offending after release

67.1 Response from the MoJ

The penitentiary service does not keep statistics on recidivism of persons
released after having served the full punishment.

67.2 Relevant International Standards

CoE Rec. on Parole (Article 45): Statistics should be kept on such matters as
the number of prisoners granted conditional release in relation to eligibil-
ity, the length of the sentences and the offences involved, the proportion
of time served before the granting of conditional release, the number of
revocations, reconviction rates and the criminal history and socio-demo-
graphic background of conditionally released prisoners.

67.3 Comments from the review

European countries are accustomed to over half of their prisoners being
convicted of a further crime within two years of release. For young adult
offenders the proportion is much higher. For older offenders guilty of more
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serious crimes the reoffending rates are low. It is very interesting to note
that, in general, officially recorded reoffending rates are very much lower
in EaP countries.

RECOMMENDATIONS ON SECTION 9: AFTERCARE

Government support. The Government must seek the means of support-
ing both the statutory organizations and the NGO community in their will
to support released offenders after the Criminal Justice System has com-
pleted its work.

Partnership agreements. The MoJ should develop partnership agree-
ments with the Social Welfare Department, Health Department and the
Education Department, in order that the statutory services are better able
to reach ex-prisoners.

Social re-integration centres. Special centres should be developed for
the social re-integration of offenders. The more informal approaches that
NGOs can offer will be more attractive to ex-prisoners, who have mostly
come to mistrust the official agencies of the government. NGOs are more
able to adapt their approaches in the light of experience than government
services that may require changes in legislation.
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SECTION 10. DATA AND STATISTICS

68. Overcrowding statistics

68.1 Response from the MoJ

The MoJ of Armenia does not keep statistics reflecting the level of over-
crowding in the penitentiary establishments of Armenia.

68.2 Relevant International Standards

CoE Rec. on Prison Overcrowding (Article 5): In order to devise a coherent
strategy against prison overcrowding and prison population inflation a
detailed analysis of main contributing factors should be carried out, ad-
dressing in particular such matters as the types of offence which carry long
prison sentences, priorities in crime control, public attitudes and concerns
and existing practices.

CoE Rec. on Parole (Article 45): Statistics should be kept on such matters as
the number of prisoners granted conditional release in relation to eligibil-
ity, the length of the sentences and the offences involved, the proportion
of time served before the granting of conditional release, the number of
revocations, reconviction rates and the criminal history and socio-demo-
graphic background of conditionally released prisoners.

68.3 Comments from the review

It is likely that the Mol retains detailed figures about prisoner numbers
which can be matched to the certified number of available places in each
penitentiary establishment. This is clearly an essential tool for assisting
population management.

69. Re-offending statistics

69.1 Response from the MoJ

Every year the DAS prepares quarterly, semi-annual, nine-month and an-
nual reports. The reports include information on how many persons were
registered in terms of the type of punishment or supervision, whether it
was a new crime and whether or not a new judgement has been delivered
with regard thereto.
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69.2 Relevant International Standards

CoE Rec. on Prison Overcrowding (Article 5): In order to devise a coherent
strategy against prison overcrowding and prison population inflation a
detailed analysis of main contributing factors should be carried out, ad-
dressing in particular such matters as the types of offence which carry long
prison sentences, priorities in crime control, public attitudes and concerns
and existing practices.

CoE Rec. on Parole (Article 45): Statistics should be kept on such matters as
the number of prisoners granted conditional release in relation to eligibil-
ity, the length of the sentences and the offences involved, the proportion
of time served before the granting of conditional release, the number of
revocations, reconviction rates and the criminal history and socio-demo-
graphic background of conditionally released prisoners.

69.3 Comments from the review

The collection of data has grown in priority over the past 20 years. It is
now universally accepted that collecting data on reoffending rates is one
of the most important methods of understanding the effectiveness of a
countries Criminal Justice System. The response from Armenia indicates
that data collection is significantly under-developed.

It is necessary to record and analyse criminal justice statistics so that agen-
cies can gauge the effectiveness of their services. As justice systems seek
to reduce reoffending rates, and find an appropriate balance between pu-
nitive and rehabilitative regimes, data collection and analysis is vital. How-
ever, it is always difficult to find the resources that this requires.

In some countries, examination of data has indicated that short prison sen-
tences for mid-range offenders can often make them more criminally minded.
Such conclusions can be drawn, for example, from a careful analysis of the
criminal statistics published by the Ministry of Justice for England and Wales*,

70. Statistics on re-offending
70.1 Response from the MoJ

The penitentiary service does not keep statistics on the recidivism for dif-
ferent groups.

3 https://www.gov.uk/government/collections/proven-reoffending-statistics
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70.2 Relevant International Standards

CoE Rec. on Community Sanctions (Rule 28) states: Statistics should be
developed that routinely describe the extent of use and the outcomes of
community sanctions and measures.

70.3 Comments from the review

With the introduction of a Probation Service, the collection of data on
breach during sentence and reoffending rates after completion will be
essential to appreciate the service's effectiveness. It will also be essential
in order to compare Probation Service data on reoffending rates and the
rates for released prisoner, both full term and early conditional release.

71. Other data relevant to overcrowding
71.1 Response from the MoJ

Any other statistics important for reduction of overcrowding in the peni-
tentiary establishments is not kept in the MoJ of Armenia.

71.2 Relevant International Standards

CoE Rec. on Prison Overcrowding (Article 5): In order to devise a coherent
strategy against prison overcrowding and prison population inflation a
detailed analysis of main contributing factors should be carried out, ad-
dressing in particular such matters as the types of offence which carry long
prison sentences, priorities in crime control, public attitudes and concerns
and existing practices.

CoE Rec. on Parole (Article 45): Statistics should be kept on such matters as
the number of prisoners granted conditional release in relation to eligibil-
ity, the length of the sentences and the offences involved, the proportion
of time served before the granting of conditional release, the number of
revocations, reconviction rates and the criminal history and socio-demo-
graphic background of conditionally released prisoners.

71.3 Comments from the review

The 2010 report of the International Statistics on Crime and Justice stat-
ed: “Another, even more disturbing observation that has been made re-
peatedly is that many member states continue to be unable to answer the
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questionnaire produced by the United Nations Surveys on Crime Trends
and the Operations of Criminal Justice Systems (UN-CTS), or are only able
to provide a partial response. This state of affairs is in part due to a very
basic reason: some or all of the required data are not available. However,
less excusable is the situation for many other countries that are known to
possess the required data but do not respond.”*

Itis difficult for this review to judge whether further investment by the MoJ
in data processing is likely to assist with the decisions they need to take in
relation to the management of the prison population.

72. Use of data for informed policy
72.1 Response from the MoJ

Pursuant to sub point 2 of point 8 of Annex 1 approved by Decision of the
Government of Armenia No 1917-N of 28 November 2002 “On establishing
“Staff of the MoJ of Armenia” state administration institution, approving
the Statute and the structure of the staff of the MoJ of Armenia’, policy
development and methodological guidance for the activities of the peni-
tentiary service are carried out by the MoJ of Armenia.

72.2 Relevant International Standards

CoE Rec. on Prison Overcrowding (Article 5): In order to devise a coherent
strategy against prison overcrowding and prison population inflation a
detailed analysis of main contributing factors should be carried out, ad-
dressing in particular such matters as the types of offence which carry long
prison sentences, priorities in crime control, public attitudes and concerns
and existing practices.

CoE Rec. on Parole (Article 45): Statistics should be kept on such matters as
the number of prisoners granted conditional release in relation to eligibil-
ity, the length of the sentences and the offences involved, the proportion
of time served before the granting of conditional release, the number of
revocations, reconviction rates and the criminal history and socio-demo-
graphic background of conditionally released prisoners.

3 The UNOCD in their report ‘International Statistics on Crime and Justice (European Institute for Crime Pre-
vention and Control, Affiliated with the United Nations(HEUNI) P.0.Box44 and United Nations Office on Drugs
and Crime(UNODC) POBox5 1400Vienna Austria - HEUNI Publication Series No. 64 2010
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72.3 Comments from the review

Although this answer locates the responsibility for the use of data to inform
policy, it does not describe the current scope of what is collected. Informal
observations suggest that a considerable amount of data is collected and
transmitted manually but that systems for recording and analysing it on
computers are very limited.

GENERAL OBSERVATIONS ON SECTION 10: DATA AND STATISTICS

Computer systems. More reliable data, and sophisticated analysis, will al-
low improvement targets to be set for each part of the penal system. The
introduction of computers to automate this work will require a significant
investment in suitable software.

RECOMMENDATIONS ON SECTION 10: DATA AND STATISTICS

Data policy. The MoJ is recommended to discuss and agree a whole range
of methods for data and statistical collection in order that there is an un-
derstanding of effectiveness in the different methods of offender and sen-
tence management. Countries in Western Europe and the CoE can provide
examples of best practice in order that Armenia can develop its own ap-
proach.

Measuring effectiveness. A standard system, readily understandable
to all, should be agreed for measuring the effectiveness of penitentia-
ry sentences and community sanctions. This is necessary for making key
decisions about justice reform in the allocation of resources. It would be
preferable if the factors involved were similar to those that are prominent
international - such as the proportion of offenders who avoid further of-

fending for two years following the completion of the sanction.
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SECTION 11. CRIME AS A WHOLE COMMUNITY RESPONSIBILITY

73. Community crime prevention initiatives

73.1 Response from the MoJ

Pursuant to Decision No 1254-N, dated 6 November 2014 on the proce-
dure for organizing the activities of community police, approved by the
Government of Armenia, the residents of district, on voluntary basis, are
forming community council and are actively cooperating with NGOs, pre-
senting petitions regarding issues of concern to the state government and
local government bodies.

73.2 Relevant International Standards

CoE Probation Rules (Rule 98): Where provided by national law, the ex-
pertise and experience of probation agencies shall be used in developing
crime reduction strategies. This may include making use of joint interven-
tions and partnerships.

CoE/CM Rec(2003)21 concerning partnership in crime prevention (Arti-
cle 1): Nationally, governments should commit themselves and co-ordi-
nate their initiatives to develop and implement policies and strategies for
crime prevention and community safety (for example, by way of creating
national crime prevention councils, adopting national crime prevention
programmes etc.).

73.3 Comments from the review

The development of community organizations to debate crime is in
their infancy. The MoJ can take a lead in encouraging community-based
schemes related to tackling crime alongside the police. Across Europe
there is much to be celebrated as best practice and examples (i.e. the UK
the ‘Neighbourhood Watch Schemes’) in which volunteers from the com-
munity take an interest in the general safety and security of their neigh-
bourhood and liaise with the police.

It may be that this is a topic for a future donor projects. At present, it would
be difficult to justify mainstream investment in community crime preven-
tion. Naturally, any effective initiatives of this type would have widespread
value, but careful experimentation would be necessary in order to make
decisions about what approaches would be cost-effective.
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74. Civil society monitoring of prisons

74.1 Response from the MoJ

Pursuant to Article 21 of the Criminal Executive Code of Armenia, public su-
pervision in penitentiary establishments and bodies of the MoJ of Armenia
is carried out by a Group of public observers, which is a monitoring body
dealing with issues of protection of the rights and freedoms of persons
kept in penitentiary establishments The composition and competence of
the Group is prescribed by Order of the Minister of Justice of Armenia No
KH-66-N of 18 December 2005. The Group may consist of no less than sev-
en and no more than twenty one persons. Each non-governmental organ-
isation may have one representative in the Group.

Pursuant to Article 47 of the Law of Armenia “On treatment of arrested
and detained persons’, “Public supervision over the activities of the police
holding facilities and detention facilities shall be carried out by a Group of
public observers formed by the head of the respective authorised body.
The procedure for exercising public supervision over police holding facili-
ties and detention facilities, as well as the composition and competence of
the Group of public observers shall be established by the head of the re-
spective authorised body. The number of members of the Group of public
observers may not exceed twenty one. The term of office of a member of
the Group of public observers shall be three years”. Apart from this group,
civil society organisations exercise supervision over places of detention in
the frames of the National Preventative Mechanism created under the Op-
tional Protocol to the UN Convention against Torture (OPCAT). A number
of experts from NGOs are engaged and work together with the staff of the
Ombudsman.

74.2 Relevant International Standards

EPR (Rule 93.1): The conditions of detention and the treatment of prison-
ers shall be monitored by an independent body or bodies whose findings
shall be made public.

EPR (Rule 93.2): Such independent monitoring body or bodies shall be en-
couraged to co-operate with those international agencies that are legally
entitled to visit prisons.
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74.3 Comments from the review

The arrangements for public accountability of prisons and police are set
within legislation. They are a valuable means of safeguarding human
rights within environments that are often challenging. This system could
be used to provide information and opinions on the performance of the
whole justice sector in its move from a punitive to a rehabilitative focus.

Prisons inevitably are closed institutions and even the most effective man-
agement and supervision cannot guarantee that appropriate standards of
behaviour by staff and prisoners will always apply. Civil monitoring should
stand alongside a proper system of management inspections and the abil-
ity for staff and prisoners to make complaints that will be properly inves-
tigated.

75. Publicity for crime reduction

75.1 Response from the MoJ

Pursuant to Decision No 1254-N, dated 6 November 2014 on the proce-
dure for organizing the activities of community police, approved by the
Government of Armenia, during the meetings with the residents the issue
regarding police jurisdiction and the issues of concern of public are dis-
cussed, once every quarter the report on the activities carried out is pre-
sented to the population of the community, using mass media and other
means of public information.

75.2 Comments from the review

Community police often thought to be in a good position to encourage
crime reduction activities in residential neighbourhoods. However, they
may have their limitations as direct providers because of their close asso-
ciation with the justice system. Additional approaches should be borne in
mind that emphasise strengthening communities with social activities -
particularly aimed at high risk groups such as young adults experimenting
with drugs - to provide constructive alternatives and routes into employ-
ment or further education.
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76. Encouraging reform of offenders

76.1 Response from the MoJ

Pursuant to point 3 of Annex of Order of the Minister of Justice of Armenia
No 44-N of 30 May 2008 “On approving the procedure for the activities of
structural subdivisions carrying out social, psychological and legal activi-
ties with detained persons and convicts’, the objective of subdivisions of
the penitentiary service, carrying out social, psychological and legal activi-
ties (hereinafter referred to as “the subdivisions”) is the social rehabilitation
of detained persons and convicts kept in penitentiary establishments of
the MoJ of Armenia and contribution to the correction of convicts.

Point 4 of the above mentioned Annex defines that the tasks of social, psy-
chological and legal activities, carried out by the structural subdivisions
carrying out social, psychological and legal activities with detained per-
sons and convicts are the following:

1. establishment, maintenance and development of socially useful ties and
contacts of detained persons and convicts with the external world;

2. maintenance and strengthening of mental health of detained persons
and convicts;

3. contribution to the legal, psychological and social protection of de-
tained persons and convicts;

4. contribution to the development of working, educational, cultural,
sporting, creative activities of detained persons and convicts;

5. contribution to satisfying the spiritual needs of detained persons and
convicts;

6. contribution to demonstration of law-abiding behaviour, increasing le-
gal consciousness of detained persons and convicts;

7. contribution to the formation of respectful attitude of detained persons
and convicts towards coexistence rules and traditions of the society;

8. creation of conditions for social rehabilitation and early conditional re-
lease of convicts;

9. contribution to the reintegration of convicts into the society.
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76.2 Relevant International Standards

CoE Probation Rules makes reference to this matter:

(Preamble): Considering that the aim of probation is to contribute to a fair
criminal justice process, as well as to public safety by preventing and re-
ducing the occurrence of offences;

(Rule 76): Interventions shall aim at rehabilitation and desistance and shall
therefore be constructive and proportionate to the sanction or measure
imposed.

76.3 Comments from the review

The MolJ describes a worthwhile list of services. Nevertheless, compared to
European practice, it seems to emphasise ways of giving help to individuals.
Recent developments in European countries show a preference for training
offenders to manage their own affairs more effectively. It would be useful to
explore the extent to which Armenia is ready to develop approaches such
as offending behaviour programmes and social skills training.

GENERAL OBSERVATIONS ON SECTION 11: CRIME AS A WHOLE COM-
MUNITY RESPONSIBILITY

Community responsibility. Traditionally the subject of crime and punish-
ment has been seen by the general public as only something that involves
offenders and criminal justice agencies. The concept of crime prevention
as something all living in a community should consider, is a relatively
new concept. Alongside this can be put the subject of the rehabilitation
of offenders. This must involve communities and support agencies with-
in those communities, in order that re-socialisation and rehabilitation can
operate. Many alternative sanctions including community service, are re-
liant on community support. The greater visibility in for certain sanctions
such as community service, the greater understanding develops amongst
the community.

Restorative justice. New methods of conflict resolution are developing in
communities, which bring together statutory and voluntary organisations.
Mediation is increasing in use and the idea of restorative justice provides
opportunities for responses to be made outside the criminal justice sys-
tem.
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Diversion. Schemes including restorative justice and mediation are now
gaining credibility throughout criminal justice services and civil society
alike in many countries.

RECOMMENDATIONS ON SECTION 11: CRIME AS A WHOLE COMMUNI-
TY RESPONSIBILITY

Community-based crime reduction. To develop a strategy on communi-
ty based crime reduction that involves the main social agencies, civil soci-
ety and local people in the most at-risk communities.

Sector-wide monitoring. To create an additional Monitoring Group con-
sisting of civil society representatives, to observe the way the Justice pro-
cess in its entirety is moving from a punitive to a rehabilitative regime.
Such a group may have its sole purpose as being the monitor of change.

Criminal Justice Responses to Prison Overcrowding in EaP Countries » Page 106



SECTION 12. FUNDING

77. Investment in penitentiary system

77.1 Response from the MoJ

From the State Budget of 2015 funding is provided to the Criminal-Execu-
tive Department of the MoJ under two programmes:

a. Under 03.05.01 “01. Maintenance of penitentiary system” programme
AMD 10,746,466.4 thousands (approximately €20m) has been allocated;

b. Under 07.01.01 «01. Provision of medicine to natural persons receiving
outpatient-polyclinic and in-patient medical aid and those included in special
groups” programme — AMD 43,000.0 thousands (approximately €80,000).

Funds allocated from the State Budget of Armenia are spent pursuant to
the budget estimate based on the amount of sums provided for in the
items of economic classification.

No contributions are made to the Criminal-Executive Department of Ar-
menia from sources other than the means of the State Budget of Armenia.

77.2 Comments from the review

This review does not have the means to make an assessment of the appro-
priateness of this level of funding.

78. Funding for future strategy

78.1 Response from the MoJ

In some cases, due to the lack of material resources, the funding fails to
be sufficient for the full-fledged implementation of the envisaged pro-
grammes.

78.2 Relevant International Standards

CoE Rec. on Community Sanctions (Rule 19): Criteria of effectiveness
should be laid down so as to make it possible to assess from various per-
spectives the costs and benefits associated with programmes and inter-
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ventions with the aim of maximising the quality of their results. Standards
and performance indicators for the execution of programmes and inter-
ventions should be established.

78.3 Comments from the review

It is not appropriate for the review to comment on this answer.

79. Sufficient resources

79.1 Response from the MoJ

Measures in the penitentiary field are constantly taken in Armenia aimed
at solving the existing problems, however, the insufficiency of resources
sometimes prevents from effectively addressing the exiting problems. In
particular, additional financial resources are necessary to be attracted for
ensuring the continuous implementation of reforms in the penitentiary
system, as well as for having new infrastructures in place.

79.2 Relevant International Standards

We are not aware of international standards concerning the resources nec-
essary for running penitentiary and probation services. Nevertheless CoE
Rec. on Community Sanctions (Rule 42) has some relevance: The imple-
menting authorities shall have adequate financial means provided from
public funds. Third parties may make a financial or other contribution but
implementing authorities shall never be financially dependent on them.

79.3 Comments from the review

Governments in Western European countries rarely operate their peniten-
tiary services with anything like this shortfall in the necessary funding.

On average, governments in Western European countries divide their pe-
nal sector budget so that 75% is spent on their penitentiary service and
25% on their probation service. These figures can be deduced by analysing
figures about finance and financial accountability in “Probation in Europe”
by Kalmthouth and Durnescu®. Experience has shown that a substantial
investment in community sanctions and measures at this kind of level is
necessary if they are to have a suitable impact on sentencing patterns. If
the split of funding is any more in favour of the penitentiaries, the proba-

% Probation in Europe, A.M. van Kalmthout & I. Durnescu (eds.) ISBN: 978-90-5850-450-0. Published by aolf
Legal Publishers (WLP) 2008
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tion service will not have enough cash to attract suitable numbers of staff
to provide properly supervised rehabilitation services.

GENERAL COMMENTS ON SECTION 12: FUNDING

Importance of coordination. Funding is often given as the reason for the
poor conditions that exist in the prison estate. The general message with-
in this report is that although finance is important, of greater importance
is the co-operation and co-ordination of each part of the Criminal Justice
System, in order that they complement each other in their pursuit of a
common mission.

Inappropriate sentencing. The start of a future strategy should involve all
actors in the Criminal Justice sector in understanding how resources can
be wasted in inappropriate sentencing - and how they can be harnessed
more effectively for crime reduction and offender rehabilitation.

Organisational efficiency. Not all reforms are dependent on additional
funds. Often significant improvements can be achieved through a radical
re-evaluation of management systems and operational practice.

RECOMMENDATIONS ON SECTION 12: FUNDING

Balanced budget. A long-term target should be established for the rela-
tive resourcing of penitentiary and probation services within the overall
corrections budget. It may be that the 75% - 25% split commonly found in
European countries would be appropriate.

Cost-centred budgeting. Serious consideration should be given to de-
termining the realistic unit costs of delivering each community sanction
so that informed judgements about their relative value can be made. This
might show, for example, that a new form of directly-supervised Commu-
nity Service is achieving better reconviction rates than electronically mon-
itored home detention - or vice versa.

80. Additional comments

80.1 There are no additional comments regarding the Questionnaire.
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CONCLUSIONS

The CoE is pleased with the interest that has been shown by the MoJ of
Armenia for further cooperation to improve its penal services. The effort it
has made to provide a great deal of information about the current situa-
tion and future plans indicate a willingness to explain problems as well as
successes.

Reforms are being driven by a clear strategy that seeks to achieve interna-
tional standards. The prison population is falling and the recent opening of
a large new prison will be further encouragement to the process of devel-
oping regimes that can have a stronger, constructive impact on the prison-
ers. This sense of optimism is shared by the Alternative Sanctions Division
of the State Penitentiary Service that supervises existing alternative sanc-
tions. A new Law on Probation is in the final stages of drafting and the MoJ
hopes to submit it to Parliament during the first quarter of 2016. A small
group of NGOs active in the justice sector have helped to keep internation-
al standards in the public eye through conferences and publications.

This review has highlighted some of the challenges that face the MolJ.
Although the rate of imprisonment has dropped to European levels, it
should be lower still because crime rates are low. A transfer of funding
from penitentiaries to alternative sanctions would allow far more middle
range offenders to attend community-based rehabilitation programmes.
Direct supervision of community service projects would enforce higher
standards of work and behaviour that would impress judges when they
are looking to divert an offender from prison. Whilst the level of use of
pre-trial detention is not particularly high, efforts to provide courts with
alternatives are known to have better long-term outcomes than custodial
restraints. There is interest to introduce modern electronic improvements
to community supervision but these will need to be used with care as they
are more expensive than traditional methods and will only be of value if
they really are targeted on offenders who would otherwise be in prison.

Perhaps the biggest challenge to be highlighted by this enquiry concerns
parole. In European countries substantial period of early release, often
measured in years rather than weeks, are a major part of offender manage-
ment strategy. Persuading judges and prosecutors of the all-round bene-
fits of parole will be a gradual process on which the Alternative Sanctions
Division / Probation Service will need to work hard in close partnership
with the Penitentiary Service to prepare prisoners for early release and
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to supervise them effectively when they are back in the community. Evi-
dence of a higher quality than is currently being collected will be needed
to demonstrate the positive impact this will undoubtedly have.

As the Probation Law starts to influence the sentencing of offenders, the
MoJ should consider the possibility of making the probation order the
cornerstone of its penal system, completely replacing imprisonment for
middle range crimes. The recognition it would thus gain with justice pro-
fessionals and the general public would help to reduce the unnecessary
and harmful use of imprisonment for offenders who are not a threat to the
well-being of the community.

The CPT sets some very high demands through its country inspections and
general standards. Armenia wishes to follow this route and the CoE will
join with the justice agencies and civil society to provide as much help as
possible.
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Criminal Justice Responses to Prison Overcrowding in Georgia

This report describes and comments on the current situation in Georgia
in relation to tackling penitentiary overcrowding and improving prisoner
rehabilitation. It is part of a project operating in four Eastern Partnership
(EaP) countries (Armenia, Georgia, Republic of Moldova and Ukraine) that
have agreed to receive advice from the Council of Europe (CoE) in relation
to these key aspects of offender management.

In pursuing such reforms, these countries are fulfilling an obligation they
undertook when joining the CoE to harmonise their justice legislation and
services with European standards. Standards relevant to these issues are
set out in official recommendations published by the CoE.

ABBREVIATIONS

As reference will frequently be made in the text of this report to six CoE
recommendations, they will be abbreviated as follows:

« EPR: refers to Rec(2006)2 on the European Prison Rules;

- CoE Probation Rules: refers to CM/Rec(2010)1 on the Council of Europe
Probation Rules;

« CoE Rec. on Parole: refers to Rec(2003)22 on conditional release (parole);

« CoE Rec. on Prison Overcrowding refers to R (99)22 concerning prison
overcrowding and prison population inflation;

« CoE Rec. on EM: refers to CM/Rec(2014)4 on Electronic Monitoring.

+ CoE Rec. on Community Sanctions: refers to R(92)16 on the European
Rules on community sanctions and measures;

Other recommendations of general relevance to this report are:
+R(99)19 concerning mediation in penal matters;

« Rec(2000)22 on the improvement of implementation of the European
Rules on community sanctions and measures;
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+ Rec(2006)13 on the use of remand in custody, the conditions in which it
takes place and the provision of safeguards against abuse;

« CM/Rec(2008)11 on European Rules for Juvenile Offenders subject to
Sanctions and Measures;

+ Rec(2012)12 on Foreign Prisoners;

+ Rec (2003)23 on the Management of Life-sentence and Other Long-term
Prisoners.

In addition, further statements and guidance about offender management
are available in the standards published by the European Committee for
the Prevention of Torture and Inhuman or Degrading Treatment or Punish-
ment (CPT), judgements of the European Court of Human Rights (ECtHR)
and by the United Nations

THE OVERALL PROJECT: PROMOTING PENITENTIARY REFORMS (FROM
A PUNITIVE TO A REHABILITATIVE APPROACH)

1.The aims of the Project:

« to combat prison overcrowding and support use of community sanctions
and measures;

- to establish regional co-operation and a strategic approach on prison
overcrowding;

- to reduce recidivism of former prisoners contributing to a healthier soci-
ety and less crime.

2.The Project has worked through:

- bilateral work as well as multilateral exchange of experience and cross-in-
teraction;

- holding working meeting with participation of the representatives of the
relevant ministries of the target countries through developing a compar-
ative analyses report based on carried study on combating prison over-
crowding in target countries;

- establishing a network and a forum for exchange of good practices be-
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tween medium and high level representatives of the relevant ministries of
the target countries for combating the prison overcrowding; and

« competency development of the trainers from the Training Centres /
Academies of the target countries charged with training of prison and pro-
bation staff.

3.The Project activities:

- Translate into six languages: Armenian, Azeri, Georgian, Romanian, Rus-
sian and Ukrainian the CoE Committee of Ministers recommendations and
the extracts from the CPT general reports related to combating prison
overcrowding;

« Develop e-compendiums of the Council of Europe documents on com-
batting prison overcrowding in six target languages and disseminate
among the penitentiary and probation agencies and the training centres
in charge of training prison and probation staff in target countries;

« Conduct study on prison overcrowding in target countries and develop
country specific recommendations;

« Hold a high-level conference to highlight main findings of the study on
prison overcrowding, discuss the recommendations provided and define
the possible ways for their implementation; and

« Conduct Training of Trainers on Combating Prison Overcrowding for the
trainers of the Training Centres / Academies of the target countries charged
with training of prison and probation staff.

THE QUESTIONNAIRE

Information was sought from the Ministry of Corrections (MoC) in Georgia
about policy and implementation issues that relate to penitentiary over-
crowding and prisoner rehabilitation. A total of 80 questions were divided
between the following 12 sections:

1. Strategy and legislation;
2.The judiciary;

3. Police and prosecution;
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4. Penitentiary service;

5. Prison overcrowding;

6. Prisoner re-socialisation;

7. Early and conditional release;

8. Alternative sanctions and probation;

9. Aftercare;

10. Data and statistics;

11. Crime as a whole community responsibility; and
12. Funding.

Answers to the questions were submitted by the MoC in November 2015.
The CoE is extremely grateful to officials for undertaking the considerable
amount of work involved. In the following part of this report, most of the
answers are given in full.

Each answer is followed by a series of comments and recommendations,
which include reference to relevant CoE standards. At the end of each of
the 12 sections some overall comments and recommendations are provid-
ed. A questionnaire used to carry out the study is attached to the docu-
ment in the relevant appendix.
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SECTION 1. STRATEGY AND LEGISLATION

1. Direction of Policy

1.1 Response from the Ministry of Correction

The “Criminal Justice Reform Strategy and Action Plan” can be identified
as the document providing a future direction of Georgian Criminal Justice
System, according to which the overall objective of Criminal Justice Re-
form is strengthening the rule of law and protection of human rights. The
Strategy and Action Plan were updated and approved on 17th Session of
the Criminal Justice Reform Interagency Coordination Council (CJRICC) on
July 18 2015.

Criminal Justice System Reform is among top priorities of the Government
of Georgia (GoG). GoG stands ready to create a system that will be focused
on prevention of crime, protection of human rights, establishment of fair
and independent judiciary and ensuring accountability, objectiveness and
efficiency of the participants of the Criminal Justice System. The Strategy
defines major priorities of the GoG within Criminal Justice System Reform:

- Liberalization of the criminal legislation, ensuring its modernization and
compliance with international and European standards;

« Ensuring compliance of the juvenile justice system with the international
standards, protection of best interests of child at every stage of adminis-
tering justice;

- Effective prevention of crime, reduction of crime, ensuring public order
and safety;

« Ensuring independence, efficiency, transparency and accountability of
the Prosecutor’s Office;

« Ensuring independence of the Legal Aid Service and increase trust before
judiciary;

« Improving prison conditions and reforming healthcare in the penitentia-
ry;

« Reform of probation system for effective rehabilitation / reintegration
purposes;
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« Ensuring effective work of the Ombudsman'’s Office;

« Introducing, implementing and further promoting individual approaches
focusing on rehabilitation, re-socialization and crime prevention;

« Improving and developing legal education system, increasing access to
legal education.

Criminal Justice System Reform Strategy includes the following strategic
directions: Criminal Legislation; Police Reform; Reform of the Prosecutor’s
Office; Legal Aid Service; Reform of Judiciary; Penitentiary System Reform;
Probation Reform; Juvenile Justice; Legal Education Reform; Efficient Om-
budsman; Re-socialization and Rehabilitation in Criminal Justice System.

The overall implementation of the Criminal Justice Reform process is mon-
itored by the CJRICC. In order to achieve objectives foreseen by this Strat-
egy it is important to ensure active civil society participation and support
of the international partners. Nine Working groups are set up within the
framework of the CJRICC on respective 9 strategic directions. The Secretar-
iat of the CJRC operates within the Ministry of Justice of Georgia (Analytical
Department of the Ministry of Justice) with the responsibility to facilitate
and coordinate Criminal Justice System Reform. Support monitoring of the
implementation of the CJR Strategy and its Action Plan is among the func-
tions of the Secretariat.

1.2 Relevant International Standards

CoE Rec. on Prison Overcrowding (Introduction): Affirming that measures
aimed at combating prison overcrowding and reducing the size of the
prison population need to be embedded in a coherent and rational crime
policy directed towards the prevention of crime and criminal behaviour,
effective law enforcement, public safety and protection, the individualisa-
tion of sanctions and measures and the social reintegration of offenders;

CoE Rec. on Prison Overcrowding (Article 19): Prosecutors and judges
should be involved in the process of devising penal policies in relation to
prison overcrowding and prison population inflation, with a view to en-
gaging their support and to avoiding counterproductive sentencing prac-
tices.

CoE Rec. on Prison Overcrowding (Article 20): Rationales for sentencing
should be set by the legislator or other competent authorities, with a view
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to, inter alia, reducing the use of imprisonment, expanding the use of com-
munity sanctions and measures, and to using measures of diversion such
as mediation or the compensation of the victim.

1.3 Comments from the review

The Criminal Justice Reform Strategy and Action Plan - referred to in the
answer — was originally drafted in October 2004 and at the time was a sig-
nificant move towards the establishment of a modern policy on criminal
justice. The strategy has been subject to several revisions and current ver-
sion was adopted by the CJRICC in July 2014. The strategy encapsulates
the thinking of nine separate working groups, whose task has been to de-
velop “a comprehensive set of guiding principles which would support the
reform of criminal procedure in a systematic manner, taking into account
international and European standards”.

Although the professionals in the working groups have usually been aware
of international standards, and have developed policies accordingly, at
times the operation of the justice system has been taken over by policies
imposed by GoG for other reasons. The most significant of these was the
imposition for much of the next five years of the highly controversial “Zero
Tolerance” policy on crime introduced in 2006. This resulted in a welcome
reduction in everyday crime levels but at the same time the prison popu-
lation more than tripled.

By 2010, uneasy stakeholders in the working groups had “identified as a
priority to achieve an appropriate balance, maintaining Georgia’s success-
ful fight against criminality while ensuring the justice system remains fair
and meets European standards”*. The report continued its rather critical
assessment: “Prisons are also overcrowded because the system remains
quite punitive, with long sentences for crimes which are perceived as rel-
atively minor. Overcrowding is often resolved by parliamentary amnesty
that has released prisoners early, rather than through use of early release
programmes. Thus observers regularly lament that the length of time
served does not necessarily correlate to the severity of the crime, nor to
the ability or preparedness of the prisoners to reintegrate into society”

This liberalisation of justice policy was given a major impetus two years
after being called for in that report when a new government was elected
in 2012. However, the fact that the prison population is still significantly

3 “Criminal Justice Reform Assessment and Formulation of Follow-Up SPSP” EU Working Paper, Pfluger and
Ehrlich, April 2010.
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higher than it was before “Zero Tolerance” was introduced shows that there
is no room for complacency.

The creation of the CJRICC provides an additional and important impetus
to widen ownership of criminal justice. The balance of membership of the
Councils is a key consideration for ensuring that proper debate can flour-
ish and concerns can be expressed in order that the GoG officials can be
steered accordingly. In some cases, such Councils can merely provide for a
passive audience for the expression plans.

When changes are made in primary and secondary legislation it is import-
ant that there can be some evaluation regarding the effectiveness of such
change. Research by monitoring crime statistics, recidivism rates, sentence
lengths etc. can be an important means of understanding whether new
legislation and legislative changes are working to create a safer society.

2. Minimum sentences

2.1 Response from the Ministry of Corrections

The Criminal Code of Georgia (CCG) applies different legislative approach-
es with regard to sanctions. The CCG provides for alternative sanctions for
most minor offences and does not normally include minimum mandatory
prison sentences for such crimes. However, minimum mandatory prisons
sentences are usually provided for grave and especially grave offences,
since the code was first published in 1999. For example, homicide is pun-
ished by deprivation of liberty for 8 to 15 years and cannot be replaced
with less severe sanction, unless plea bargaining is achieved between the
parties (Article 55).

2.2 Relevant International Standards

Article 11 of the 1983 CoE Convention on the Transfer of Sentenced Per-
sons (ETS N° 112) makes the following reference to this issue: In the case
of conversion of sentence, the procedures provided for by the law of the
administering State apply. When converting the sentence, the competent
authority . . . shall not aggravate the penal position of the sentenced per-
son, and shall not be bound by any minimum which the law of the admin-
istering State may provide for the offence or offences committed.
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2.3 Comments from the review

The retention of minimum sentences in the CCG is potentially a serious
issue which merits further attention. It is quite possible for a person to be
convicted of a very minor example of a crime that is officially graded as
“grave”. The only safeguard against automatically imposing the minimum
prison sentence required by the CCG is the extremely un-transparent
method of “plea-bargaining”’. Article 58 of the CCG takes this further by
requiring recidivists to be sentenced for even longer than would be mer-
ited by the crime. Specifically it states: “While imposing imprisonment for
recidivism, a term of the imprisonment shall exceed at least by one year
the minimum term provided for the crime by a relevant article or a section
of the article of the present Code”

Penal Reform International (PRI) argues that mandatory minimum sen-
tences reduce the opportunity for judges to give consideration to the mit-
igating circumstances of a crime. A mandatory minimum can restrict them
from awarding a sentence that has the greatest possibility of encouraging
rehabilitation and desistance from further criminal behaviour.3®

The current Concept Paper on the revision of the CCG (not provided for
this review) apparently includes as a proposal the “removal of regulation
on minimum length of imprisonment from the Code".

3. Changes to criminal legislation

3.1 Response from the Ministry of Corrections

The answer received lists 130 Articles of the CCG that had been amended
in the last five years, some of which covered major issues such as rape and
making a public call for violence. Others covered more technical matters
such as “storing of goods requiring a government stamp”. The JJCG recent-
ly implemented, was noted by the MoC as being particularly important.
There is an acceptance that more changes are planned to deliver Georgia’s
reform strategy.

3.2 Relevant International Standards

CoE Rec. on Prison Overcrowding (Article 5): “In order to devise a coher-

¥ Article 50, paragraph 2 of the Criminal Code of Georgia.
¥ penal Reform International, “Promoting fair and effective justice”, 2014 (www.penalreform.int)

% Concept of Revision of the Criminal Code of Georgia, Section I, 2013
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ent strategy against prison overcrowding and prison population inflation
a detailed analysis of main contributing factors should be carried out, ad-
dressing in particular such matters as the types of offence which carry long
prison sentences, priorities in crime control, public attitudes and concerns
and existing practices”.

CoE Rec. on Prison Overcrowding (Article 3): Provision should be made for
an appropriate array of community sanctions and measures, possibly grad-
ed in terms of relative severity; prosecutors and judges should be prompt-
ed to use them as widely as possible.

CoE Rec. on Prison Overcrowding (Article 20): Rationales for sentencing
should be set by the legislator or other competent authorities, with a view
to, inter alia, reducing the use of imprisonment, expanding the use of com-
munity sanctions and measures, and to using measures of diversion such
as mediation or the compensation of the victim.

3.3 Comments from the review

As changes are made in future to primary and secondary legislation it is
important that an evaluation is attempted about the effectiveness of the
changes. Research on crime statistics, recidivism rates, sentence lengths
etc. can be an important means of understanding whether new legislation
and legislative changes are working to create a safer society.

As legislative changes take place, it is important to brief leaders of the jus-
tice sector and parliamentarians about the principles and purpose of the
proposals. Their support will be necessary, particularly as the changes pro-
posed will challenge traditional approaches to offender management and
may, in the short term, involve additional funding.

4. Impact of changes to legislation on the prison population

4.1 Response from the Ministry of Corrections

The abolition of consecutive sentencing reduced the overal length of
sentences. The principle of concurrent sentencing currently used by the
court helps to reduce the overall length of imprisonment and subsequent-
ly prison overcrowding. This is also demonstrated by the average length
of sentences according to years as shown in the informastion provided in
Sub-section 17.
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Liberalisation of the criminal justice policy and the adoption of the JICG
has reduced the number of sentenced juveniles. The JJCG incorporates
more lenient sanctions for offences which rarely result in prison sentences
for adult offenders, contributing to the reduction of the number of juve-
niles entering the penitentiary system.

Moreover, according to amendments to articles 260 and 273 of the CCG
circumstances leading to criminal responsibility of drug abusers were nar-
rowed. Subsequently circle of persons eligible for criminal responsibility
on drug related crimes was narrowed.

Introduction of diversion has also reduced the number of both juvenile
and adult offenders in the penitentiary system.

The fact that, the prison population has not increased for over 3 years since
the large scale amnesty suggests that a combination of shorter sentences,
more effective early conditional release system operating and lower crime
rates may be having an impact.

4.2 Relevant International Standards

CoE Rec. on Prison Overcrowding (Article 5): In order to devise a coherent
strategy against prison overcrowding and prison population inflation a
detailed analysis of main contributing factors should be carried out, ad-
dressing in particular such matters as the types of offence which carry long
prison sentences, priorities in crime control, public attitudes and concerns
and existing practices.

4.3. Comments from the review

The maintenance of lower prison numbers is welcomed. The collection
and examination of data to understand what system changes are creating
these impacts is important in order that strategy can be managed.

5. Legislation about conditional release from prison

5.1 Response from the Ministry of Corrections

In answer to this question, the MoC response provided extracts from the
CCG that gave full details of the circumstances in which a prisoner can be
released before the sentence expires. These depend on a combination of
the gravity of the crime, mathematical calculations of the time served, and
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assessments of behaviour. Any one of the following illustrative require-
ments could be grounds for conditional release to be approved:

- The initial sentence of imprisonment by the court to be conditional for
first offenders, or when agreements have been reached in plea bargaining.

« A specified part of the sentence has been served, or the prisoner has
pleaded guilty, discloses other participants and has co-operated.

- After a good behaviour is demonstrated after a misdemeanour, a court
can replace part of the sentence with a less severe sentence. The commu-
tation of the discharged term can only operate after a third of the sentence
has been served. With offenders charged with more serious crimes this is
extended to a half for ‘grave’ crimes and two thirds for ‘especially grave
crimes!*

Early conditional release is decided by, 5 parole boards (3 for adult male,
1 for juveniles and 1 - for female offenders). They review on monthly ba-
sis cases for early conditional release and commutation of remaining term
of a sentence into a less grave punishment. All early conditional release
mechanisms have a diverse membership, which in addition to the MoC
officials include representatives of relevant NGOs, Judicial organs and local
universities. The early conditional release criteria are linked with the results
of the individual sentence planning.

According to the Code of Imprisonment, the eligibility to conditional re-
lease of a convict depends on the gravity of crime, time served, and behav-
ior assessments. The behaviour includes, but is not limited to compliance
to regime, invovlvement into various re-socialisation and rehabilitation
programmes, etc.

The term factually served by a convict shall not be less than 6 months. The
parole boards automatically review cases of each eligible convicted person
in every 6 month (3 month for juveniles). During last 6 month of sentence
the cases are reviewed every month. The decisions of the boards can be
appealed in the court.

5.2 Relevant International Standards

CoE Rec. on Prison Overcrowding (Article 12): The widest possible use
should be made of alternatives to pre-trial detention.

1" Article 73, para 4 of the CCG
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CoE Rec. on Parole (Preamble): Recognising that conditional release is one
of the most effective and constructive means of preventing reoffending
and promoting resettlement, providing the prisoner with planned, assist-
ed and supervised reintegration into the community.

5.3 Comments from the review

Most of the legislation for conditional release appears to be consistent with
CoE recommendations. However, the way in which the procedures are im-
plemented does cause concern. The fact that decisions on early release are
based on whether there is any further need “to be corrected” can be prob-
lematic. Most European jurisdictions believe it is important that primary
attention is given to the prisoner’s potential to keep to the requirements
of early release rather than basing the decision on how well she or he has
behaved in prison. The key issue should be whether supervision and reha-
bilitation in the community can help to avoid further crime.

However, such assessments require a probation service with good risk as-
sessment methods, supervisors that are experienced in advising on the
problems faced when prisoners are released and a range of proven offend-
ing behaviour programmes. We understand that the National Probation
Agency (NPA) has adopted the following policies and operational proce-
dures intended to improve its effectiveness in this work:

1. Risk assessment and individual sentence planning guidelines for Nation-
al Probation Agency for working with adults were adopted on 7 April 2011
(Order #56) and with minors on 18 January 2012 (Order #9);

2. These Orders recently were replaced by new ones, particularly: Order
#39 (5 June 2015) for adults and Order #67 (3 July 2015) for minors;

3. Additionally, Order #179 adopted on 31 December 2015 established risk
and needs assessment for families and social environment for minors to be
released from prison.

(These are Orders issued by the Minister of Corrections)

These changes should have a significant impact on releasing larger num-
bers of prisoners for more substantial parts of their sentence. Reforms of
this nature are normally viewed as being in the interests of justice as well
as public safety*'.

4 See the ‘general principles’ in the CoE Rec(2003)22 on conditional release (parole)
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6. Access to legal advice by persons in custody

6.1 Response from the Ministry of Corrections

The Code of Imprisonment of Georgia (Article 14) provides any remanded or
convicted person with a right to free legal aid and legal consultations. Arti-
cle 18 of the Code regulates the terms of legal aid to the prisoners as follows:

« An accused/convicted person has the right to meet with his/her defence
lawyer without any limitations or interference. The staff of the penitentia-
ry establishment may monitor the meeting with a defence lawyer visual-
ly and without listening, using remote surveillance and visual recording
equipment.

- Every penitentiary establishment has special meeting rooms assigned to
meetings with the lawyer.

6.2 Relevant International Standards

EPR (Rule 23.1): All prisoners are entitled to legal advice, and the prison
authorities shall provide them with reasonable facilities for gaining access
to such advice.

6.3 Comments from the review

Although suitable legislation may be in place, much depends on the pro-
cedures for requesting such a service. CPT reports on a number of coun-
tries draw attention to difficulties encountered by prisoners in making
such applications (such as, for example, the report published in relation to
the Republic of Ireland*?). Informal deterrents can easily be applied by staff
who fear that the prisoner may be making an unjustified complaint about
their treatment.

7. New probation legislation

7.1 Response from the Ministry of Corrections

On January 1, 2010 state sub-department - Non-custodial Punishments
and Probation Service was liquidated and established as a Legal Entity of
Public Law - National Probation Agency.

2 See, for example, the CPT Report on the visit to Ireland from September 2014, CPT/Inf (2015) 38, (http://
www.cpt.coe.int/documents/irl/2015-38-inf-eng.pdf).
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The Law on “Procedure of Execution of Non-custodial Penalties and Proba-
tion” was adopted on 19 June 2007. National Probation Agency supervises
execution of all alternative sanctions.

7.2 Relevant International Standards

CoE Probation Rules (Definition Section): Probation agency means any
body designated by law to implement the above tasks and responsibilities.
Depending on the national system, the work of a probation agency may
also include providing information and advice to judicial and other decid-
ing authorities to help them reach informed and just decisions; providing
guidance and support to offenders while in custody in order to prepare
their release and resettlement; monitoring and assistance to persons sub-
ject to early release; restorative justice interventions; and offering assis-
tance to victims of crime.

7.3 Comments from the review

It seems from the answer that the legislation enacted in 2007 covers the
delivery of the main alternative sanctions available in the CCG. (The spea-
rate Bailiff Service remains responsible for the collection of fines and con-
fiscation of property.) The legislation in 2010 was primarily intended to
deal with organisational matters.

It is likely that the CoE has reviewed the current legislation in relation to
the Council of Europe Probation Rules but a full assessment of its compat-
ibility is not possible within the scope of this project. Nevertheless some
reservations are made later in Section 7 in relation to early conditional re-
lease of prisoners.

8. Legislation to improve cooperation between penitentiary and pro-
bation services

8.1 Response from the Ministry of Corrections

Based on the legislation in force, employees of the Penitentiary Service
and NPA actively work in the process of release of offenders. The case-file
of the offender is forwarded to the probation service upon his/her release
in order to further provide social and psychological rehabilitation services
in accordance with the needs of the beneficiary. The probation officers also
work with the family of the prisoner in order to prepare them to receive
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him/her back. It was stated that as the two institutions are under the same
Ministerial management, legislation to improve their working relationship
was not considered to be necessary.

8.2 Relevant International Standards

CoE Probation Rules (Rule 12): Probation agencies shall work in partner-
ship with other public or private organisations and local communities to
promote the social inclusion of offenders. Co-ordinated and complemen-
tary inter-agency and inter-disciplinary work is necessary to meet the of-
ten complex needs of offenders and to enhance community safety.

CoE Probation Rules (Rule 37): Probation agencies shall work in co-operation
with other agencies of the justice system, with support agencies and with the
wider civil society in order to implement their tasks and duties effectively.

CoE Probation Rules (Rule 40): Where appropriate, inter-agency agree-
ments shall be arranged with the respective partners setting the condi-
tions of co-operation and assistance both in general and in relation to par-
ticular cases.

8.3 Comments from the review

It is clearly vital for a good relationship to exist between the penitentiary
and probation services. As each agency takes on a new offender, it is likely
that the other agency will have had previous contact that can prove help-
ful in making assessments and plans. A few European countries — such as
Sweden and England - fully integrate these two services but the normal
model is for them to operate to similar goals under independent manage-
ment and with strong emphasis on good communication in relation to
overall policies and the management of individual offenders.

9. Use of amnesties and pardons

9.1 Response from the Ministry of Corrections

There were no amnesties reported in the years immediately before 2013.
That year marked a major amnesty by the incoming government involv-
ing a total of 17,729 prisoners. Among these 8729 (45.1%) were released
immediately or during course of the year and 9,000 (46.5%) saw their sen-
tences shortened.
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The following year 17 prisoners were released and in 2015 a further seven
were amnestied.

Pardons have been given to an unusually high proportion (9.5%) of the
prison population in 2012. However, the number typically averages about
6% of the prison population.

9.2 Relevant International Standards

CoE Rec. on Prison Overcrowding (Article 19): Preference should be given
to individualised measures, such as early conditional release (parole), over
collective measures for the management of prison overcrowding (amnes-
ties, collective pardons).

9.3 Comments from the review

The extensive use of pardons and amnesties can be an emotive subject
within criminal justice circles and indeed beyond into the realms of the
general public. In certain cases, the rigid checks such as risk assessments
that are implemented for early conditional release can often be waived.
There is a view that such management of offenders does little to solve the
longer-term issues of overcrowding as places are quickly filled again.

This is well argued in the report “Prison Overcrowding - Finding Effective
Solutions Strategies and Best Practices against Overcrowding in Correc-
tional Institutions”:** "However, the regular use of amnesties as a response
to prison overcrowding seems to undermine confidence in the criminal
justice system”. He goes on to suggest that they may only have a role to
play as an instrument to settle large-scale conflicts and to support reconcil-
iation. However, in the example of Georgia, if the amnesties create a‘once
and for all’situation, in which modern methods of criminal justice practice
have a better chance of success (by the judiciary, the penitentiary service
and the probation service), the amnesties may have been worthwhile.

Pardons are generally awarded because either the justice process leading
to the conviction was unsound or it was retrospectively decided that the
prosecution itself was not in the public interest. The number of cases given
pardons in Georgia is sufficiently high to cause concern about the normal
operation of justice.

4 Prison Overcrowding- Finding Effective Solutions Strategies and Best Practices Against Overcrowding in
Correctional Institutions by Hans Joerg Albrech of the Max Planck Institute for foreign and International Law.
Published in March 2011 by the United Nations Asia and Far East Institute for the Prevention of Crime and
Treatment of Offenders (UNAFEI).
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10. Community sanctions and measures that are available to courts

10.1 Response from the Ministry of Corrections

In Articles 42 to 47 and 52 of the CCG, the following non-custodial sanc-
tions are deemed to be available to courts:

+ Fine

- Deprivation of the right to occupy a position or pursue an activity
« Socially useful labour (community service)

- Corrective labour

« Restriction of service in the military

« Restriction of freedom

« Property confiscation

It is also noteworthy that home arrest has been introduced in a new JJCG.
Plans are to introduce it for adults as well.

10.2 Relevant International Standards

CoE Rec. on Prison Overcrowding (Article 12): The widest possible use
should be made of alternatives to pre-trial detention, such as the require-
ment of the suspected offender to reside at a specified address, a restric-
tion on leaving or entering a specified place without authorisation, the
provision of bail or supervision.

CoE Rec. on Prison Overcrowding (Article 15): Probation [should be] an in-
dependent sanction imposed without the pronouncement of sentenced
to imprisonment.

10.3 Comments from the review

In addition to these sanctions and measures, courts are able to apply a
“conditional sentence” to offenders where it is believed that a prison sen-
tence is not required. For example, Article 45 of the Law on “Procedure of
Execution of Non-custodial Penalties and Probation” refers to “condition-
ally sentenced probationers” in the following terms: “conditionally sen-
tenced or early released probationers shall have obligation to appear at
time and place fixed by the probation officer once a year”.
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The list of Alternative Sanctions may seem limited when seeking to offer
an attractive range of non-custodial sanctions to judges. However, a de-
gree of flexibility is provided by means of “conditional sentence’, allowing
courts to assign an offender to individually based supervision by the pro-
bation service. However, commentators usually propose that a specific
sentence of probation should be available in the CCG* and that the Geor-
gian formulation of “conditional sentence”is flawed.

11. Offender/victim mediation

11.1 Response from the Ministry of Corrections

Diversion and mediation as an alternative to criminal prosecution was in-
troduced in Georgia in November 2010 to increase the use of alternatives
in criminal prosecution in relation to first-time offender juveniles and to in-
sure individualised approaches for young offenders. The programme start-
ed as a pilot in four cities of Georgia and in since of 2013 it has covered the
whole of the country.

According to Article 105(2) of the Criminal Procedural Code of Georgia
(CPCQ), if a Person has not attained the age of criminal responsibility which
is drawn up, a prosecutor is obliged not to commence or terminate crim-
inal prosecution due to the absence of public interest in prosecution. In
this case the prosecutor can enter into the agreement with the juvenile
about diversion and mediation, conditions of which are determines by the
Decree of the Minister of Justice. Prosecutor consults with the victim about
possible diversion. Victim’s participation in the process of mediation is vol-
untary and happens after the prosecutor has explained the content of me-
diation and the victim has a time to think about it and receive the informed
decision. Details of this process are prescribed under Decree N120 of the
Minister of Justice on“Minor diversion / mediation programme agreement
between the parties and the rules for using basic conditions”.

11.2 Relevant International Standards

CoE Rec. on Community Sanctions (Rule 1): Provision should be made for
a sufficient number of suitably varied community sanctions and measures
of which the following are examples . ... . victim compensation/reparation/
victim-offender mediation.

4 E.g. “Probation: a European Perspective” unpublished paper produced in 2012 by Randel Barrows for a
CoE project in Ukraine.
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11.3 Comments from the review

European countries that are keen to introduce a component of mediation
into their criminal justice process have not found it easy to identify the
most effective point at which to do it. Georgia entrusts prosecutors with
the responsibility of identifying whether to call on a mediator when divert-
ing a case from the courts. Statistical information about its effectiveness
would be helpful.

Diversion was extended to adult first offenders in 2011.

12. Electronic monitoring of home detention as a pre-trial measure

12.1 Response from the Ministry of Corrections

Electronic monitoring is not used for home detention as a pre-trial mea-
sure.

12.2 Relevant International Standards

CoE Rec.on EM (Preamble): Recognising that electronic monitoring used in
the framework of the criminal justice process can help reduce resorting to
deprivation of liberty, while ensuring effective supervision of suspects and
offenders in the community, and thus helping prevent crime.

12.3 Comments from the review

Electronic monitoring of pre-trial defendants is used in over 15 European
countries and is thought by them to be a significant asset in reducing the
unnecessary use of custodial detention by providing an additional degree
of control and assurance that offenders will attend court.

13. Electronic monitoring of home detention as a criminal sentence

13.1 Response from the Ministry of Corrections

In accordance with the JJCG, when applying home detention of juvenile
offenders, offenders are controlled using electronic monitoring. In addi-
tion, if legal representative agrees, electronic monitoring may be applied
for juvenile offenders as well in other sanction process. Currently 3 juve-
niles are already under electronic monitoring.
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13.2 Relevant International Standards

CoE Rec. on EM (Article 8): When electronic monitoring is used as part of
probation supervision, it shall be combined with interventions designed
to bring about rehabilitation and to support desistance.

13.3 Comments from the review

Electronic monitoring of home detention has proved to be the most reli-
able and effective implementation of electronic technology in the penal
system and it is currently used in over 20 European countries. Nevertheless,
it can be up to twice as expensive per day as other alternative sanctions so
its introduction should be staged according to the results of pilot testing in
pilot situations. If the Ministry gets positive results from its current imple-
mentation with juvenile offenders this would seem to be encouragement
for the method to be tested with adults. In general, experience shows that
adult offenders are more willing to comply with electronically monitored
home detention curfews than juveniles.

GENERAL COMMENTS ON SECTION1: STRATEGY AND LEGISLATION

Leadership. A clear policy, coupled with understandable and convincing
methods, needs to be articulated by those who lead the various sectors of
the justice system. Although changes in the way a country deals with its
offenders may achieve a certain amount of tacit support, vocal opposition
can be expected from those who favour a punitive approach.

Planning and legislation. Pilot projects and innovations by established
service providers can pave the way for significant reforms. Nevertheless
the need for strategic plans and reform of legislation must be addressed
before critics have a chance to stall the process. The financial costs and
benefits must be articulated, but it is equally important to raise the wider
issues of community safety, faith in the belief that people can change, hu-
manitarian principles and concern for victims.

Working groups. The Criminal Justice Reform Inter-Agency Coordina-
tion Council (CJRICC) is an excellent example of widening the ownership
of criminal justice reform. The membership and balance of such councils
must be given attention in order to ensure that proper debate can flourish
and concerns are appropriately expressed.
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Mandatory minimum sentences. Information provided by PRI suggests
that mandatory minimum sentences reduce the opportunity for judges to
give greater consideration to the mitigating circumstances of a crime. The
requirement to pass a custodial sanction can make it difficult for them to
impose a community sanction that might have a greater possibility of en-
couraging rehabilitation and desistance from further criminal behaviour.**

Evaluation of effectiveness. Baseline statistics, and data about the effect
of changes to legislation are necessary for guiding further work. Often an
agency in one part of the justice system may be collecting routine informa-
tion that will be of great help to evaluators elsewhere.

Organisational flexibility. There is no single method of locating a Proba-
tion Service within the justice system. Successful examples can be found
where probation is fully integrated with the penitentiary service (such asin
Sweden and England). Other countries find it preferable to achieve similar
results by separating the two services and running them as independent
agencies within the Ministry of Justice. Austria is notable for its probation
service being operated by non-governmental organisations under con-
tract to the Ministry of Justice.

Pilot projects. It is often easier to establish more liberal penal policies
favouring rehabilitation by introducing them with women or juvenile of-
fenders. New methods which have then been proved to be successful can
gradually be introduced to male and older offenders. This approach was
used to widen the scope for diversion from custody in Georgia.

Coordination. If the different agencies work more closely together there
will be more confidence about national crime strategy among the media
and the general public.

RECOMMENDATIONS ON SECTION 1: STRATEGY AND LEGISLATION

Criminal Legislation. Attention must be given to the review of other leg-
islation (i.e. Probation Law and CPCG) in order that the strategy for change
maintains a momentum.

Reform strategy. Judges and prosecutors should prominently represent-
ed in the planning of reforms because of the key roles in the system and
their overview of its operation.

% penal Reform International, “Promoting fair and effective justice”, 2014 (www.penalreform.int)

Criminal Justice Responses to Prison Overcrowding in EaP Countries > Page 138



Joint operational meetings. The purpose of the CJRICC (mentioned
above) focuses on reforming policies and procedures across the criminal
justice system. It may be advantageous, in addition, for there to be regu-
lar inter-disciplinary meetings featuring the personal participation of the
leaders of the main parts of the justice system to solve immediate, short-
term practical operational problems. In addition to the Ministers of Justice,
Corrections and the Interior the membership should include the heads of
the relevant judicial sectors, police, prosecution, penitentiary, probation,
education and healthcare services. European examples of this approach -
such as the Criminal Justice Board in England and Wales - would normally
also include senior representatives of the business, local government and
academic sectors.
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SECTION 2. THE JUDICIARY

14. Proportionate use of prison sentences

14.1 Response from the Ministry of Corrections

In 2010, 45.8% of conviction resulted in a custodial sentence. According
to figures provided by the MoC this reduced slightly in the following two
years and significantly down to 28.1% in 2013. The proportionate use of
imprisonment has once again risen to 35.5% in 2014 but was showing an-
other reduction in 2015 to around 28%.

14.2 Relevant International Standards

CoE Rec. on Prison Overcrowding (Article 1): Deprivation of liberty should
be regarded as a sanction or measure of last resort and should therefore
be provided for only where the seriousness of the offence would make any
other sanction or measure clearly inadequate.

CoE Rec. on Prison Overcrowding (Articles 18-21): Prosecutors and judges
should bear in mind resources available, in particular in terms of prison ca-
pacity (prosecuting and sentencing guidelines, in particular with regards
to reducing the use of imprisonment and expanding the use of commu-
nity sanctions and measures, and using measures of diversion such as
mediation or the compensation of the victim); particular attention should
be paid to the role aggravating and mitigating factors, as well as previous
convictions play in determining the appropriate quantum of the sentence.

14.3 Comments from the review

By international standards, the proportionate use of imprisonment in re-
cent years has been extremely high. The impact of “Zero Tolerance” was still
evident in 2010, but from that point on it was beginning to decline.

In the larger Western European countries, the proportion of offenders ap-
pearing in court who receive an immediate custodial sentence is in the
region of 10%. However, a full analysis of this indicator would require com-
paring the respective crime rates, as well as the different ways in which
crimes are defined and categorised. This task is outside the scope of this
enquiry.
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15. Access to justice/legal aid

15.1 Response from the Ministry of Corrections

According to the Code of Imprisonment of Georgia, every prisoner has a
right to meet with lawyer without any limitation or intervention. The staff
of custodial establishments may observe and record the meeting visually
through the remote visual surveillance equipment, but without listening.
Prisoners with foreign nationality meet with the representatives from the
diplomatic missions of their countries. Every establishment has a special
rooms assigned for the legal visitations.

In 2013, Georgian Law on “Legal Aid” entered into force and the service was
separated from the supervision of the Ministry of Corrections. The Unit was
formed as the independent legal entity under public law that is not subordi-
nated to any State body and is accountable only to the Parliament of Georgia.

The bill provided handing over management tools to the specially de-
signed Legal Aid Board and assured institutional independence of the
Public Attorney, prohibited any kind of pressure sanctions or other threat
while performing official duties under the law and in good faith.

The above mentioned institutional changes guaranteed safeguards for the
impartiality of the Legal Aid Unit and performing tasks assigned to it with-
out any influence.

Legal aid service carries out legal aid through its bureaus, consultation
centres and contracted public lawyers’ register and entails the following:
Legal consultations on any legal problems; Drafting of legal documents
(applications, motions and other legal documents) and Legal representa-
tion in court on criminal, civil and administrative cases.

Generally, According to CPCG, when a person has been arrested on suspi-
cion of having committed an offence or anyone who has been accused of
a crime, must be informed that he/she has the right to defend him/herself,
or to obtain a lawyer of his/her own choosing to defend him in court. If the
accused does not have enough money to pay for legal assistance, the State
should provide this service in the interests of justice.

The accused has the right to refuse the services of a lawyer to defend him/
herself independently, for which he/she should be given enough time and
opportunity.
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A suspect or accused person in criminal proceedings has a right of access
to a lawyer from the time they are aware, that they are suspected or ac-
cused of having committed a criminal offence.

15.2 Relevant International Standards

EPR (Rule 23.1): All prisoners are entitled to legal advice, and the prison
authorities shall provide them with reasonable facilities for gaining access
to such advice.

15.3 Comments from the review

The right for defendants to have access to free legal representation is
mentioned in several places in CoE standards. It is therefore reasonable to
expect that proper legal representation would reduce mistaken or unnec-
essary use of imprisonment. It is appropriate to monitor the proportion of
defendants who make use of free legal advice. It would also be relevant to
know what proportion of defendants in Georgia is sentenced to imprison-
ment without having any kind of legal representation.

16. Pre-trial detention

16.1 Response from the Ministry of Corrections

The answer from the MoC showed the proportion of accused persons held
in detention prior to their sentence:

2010:54.2%
2011:49.3%
2012:41.9%
2013:26.8%
2014:32.0%
16.2 Relevant International Standards

CoE Rec. on Prison Overcrowding (Article 11): The application of pre-trial
detention and its length should be reduced to the minimum compatible
with the interests of justice. To this effect, member states should ensure
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that their law and practice are in conformity with the relevant provisions
of the European Convention on Human Rights and the case-law of its con-
trol organs, and be guided by the principles set out in Recommendation
N°R (80) 11 concerning custody pending trial, in particular as regards the
grounds on which pre-trial detention can be ordered

CoE Rec. on Prison Overcrowding (Article 12): The widest possible use
should be made of alternatives to pre-trial detention, such as the require-
ment of the suspected offender to reside at a specified address, a restric-
tion on leaving or entering a specified place without authorisation, the
provision of bail or supervision.

CoE Rec. on Community Sanctions (Rule 1): Provision should be made for
a sufficient number of suitably varied community sanctions and measures
of which the following are examples: - alternatives to pre-trial detention
such as requiring a suspected offender to reside at a specified address, to
be supervised and assisted by an agency specified by a judicial authority.

The European Court of Human Rights found repeatedly that the domestic
courts failed to provide reasons for (the continuation of) pre-trial deten-
tion resorting to abstract and stereotyped grounds and not considering
seriously the possibility of alternatives like bail seriously, thereby violat-
ing Article 5 §3 of the European Convention on Human Rights (hereafter
ECHR). The fact that only cases against Armenia are cited here does not
imply that it is a typical Armenian problem (Case of Poghosyan v. Arme-
nia, 20 November 2011, appl. no. 44068/07; case of Sefilyan v. Armenia,
2 October 2012, appl. no. 22491/08; case of Piruzyan v. Armenia, 26 June
2012, appl. no. 33376/07). In the cases of Muradkhanyan v. Armenia (5 June
2012, appl. n0.12895/06) and Asatryan v. Armenia (9 February 2010, appl.
no. 24173/06), the extension of the pre-trial detention had been defined
unlawful®.

16.3 Comments from the review

The heavy use of pre-trial detention — which can be an informal punitive
sanction in its own right - has attracted criticism from the CoE and others
for many years.

It would be highly desirable for the NPA to make assessments on offenders
that can then be used by courts to help them make decisions. A key factor
in the assessment process concerns risk of reoffending. This can assist judg-

 European Court of Human Rights case law reports contravention of article 5 of the ECHR
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es to make appropriate decisions about who should be held in detention
pending the trial. When such methods are available in Georgia, extensive
training of judges and prosecutors should be organised to develop their
understanding and eventual trust in such approach.

17. Prison sentence lengths

17.1 Response from the Ministry of Corrections

The median length of custodial sentences in Georgia was in the range 2
to 5 years. Data supplied by the MoC indicates that between 2010 and
2014. The proportion of offenders given sentences longer than this de-
clined considerably and the proportion receiving shorter sentences (up to
2 years) increased comparably. The specific figures were:

2010 2014
Less than 1 year 32.5% | 42.0%
1-2 years 14.2% 19.7%
2-5 years 24.4% 24.2%
Over 5 years 18.7% 12.3%
Over 10 years (including life-sentenced prisoners) 10.2% 1.8%

17.2 Relevant International Standards

CoE Rec. on Prison Overcrowding (Rule 14): Efforts should be made to re-
duce recourse to sentences involving long imprisonment, which place a
heavy burden on the prison system, and to substitute community sanc-
tions and measures for short custodial sentences.

17.3 Comments from the review

Using data from the Annual Penal Statistics of the CoE (known as SPACE
197) it is possible to confirm that in the period 2010 to 2014 Georgia has a
relatively low use of longer sentences compared to the European average:

Georgia European average
Less than 1 year 42% 20.6%
1-2 years 19.7% 26% (shown as 1-3 years)

¥ Council of Europe SPACE 1 data 2010-2015

Criminal Justice Responses to Prison Overcrowding in EaP Countries > Page 144



2-5 years 24.4% 18.5% (shown as 3-5 years)
Over 5 years 12.3% 20%
Over 10 years 1.8% 15.4%

On first reading these statistics look favourable, however, it must be re-
membered from Sub-section 14 (Proportionate use of prison sentences)
that the overall proportion of convicted offenders given custodial sentenc-
es remained significantly higher than European averages, even though
some of the sentences given may be relatively short. Another factor that
should be included is a comparison of the overall crime rate, which in
Georgia is less than European averages.

18. Types of serious crime

18.1 Response from the Ministry of Corrections

The response from the MoC indicated that “grave crimes” carry a sentence
of over five years’' imprisonment and “especially grave crimes” carry a sen-
tence of over 10 years'imprisonment.

Some examples were given as follows:
Burglary (5-7) (8-12)

Theft, larceny (1-3) (6-10)

Robbery (7-11)

Sexual assault (4-6) (15-20)

Murder, assassination (7-15)

Torture (7-10)

Inhumane treatment (1-3) (4-6)

Trade with human organs (4-6) (11-15)
Trafficking (7-12)

Extortion (6-9)

Misappropriation and embezzlement (7-11)
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18.2 Relevant International Standards

CoE Rec. on Parole (Article 45): Statistics should be kept on such matters as
the number of prisoners granted conditional release in relation to eligibil-
ity, the length of the sentences and the offences involved, the proportion
of time served before the granting of conditional release, the number of
revocations, reconviction rates and the criminal history and socio-demo-
graphic background of conditionally released prisoners.

18.3 Comments from the review

There seems to be nothing remarkable in these answers. However, it would
also be interesting to know the average sentence lengths (not just of the
maximum lengths available) given to indicative categories of crime. This
issue is complicated by the answer to Sub-section 2 (Minimum sentences)
in which it was indicated that the crime of homicide can result in sentences
of between 8 and 15 years. This would seem to indicate that some forms of
homicide are not considered “especially grave crimes”.

19. Functioning of the courts

19.1 Response from the Ministry of Corrections

The three factors mentioned in the answer related to the factors that pres-
ently impact on the functioning of the courts were: 1) shortage of judges;
and 2) an overload of cases for judges. Further information as to reasons
were as follows:

A zero tolerance policy of 2006-2012 mounted a significant pressure on
the judiciary system. One way to address the pressing issue was to refer
to the excessive use of plea-bargaining which eventually led to the abuse
of this system. An agreement between the prosecutor and the defendant
shortened the time required to issue a verdict on a case and helped to
avoid an imminent bottleneck situation. Transparency International Geor-
gia also referred to plea-bargaining as a tool used by the Georgian Judicia-
ry System against the overload.*®

The change of criminal policy and reduction of plea bargaining agree-

* Transparency International Georgia 2010; page 11.
http://www.transparency.ge/sites/default/files/post_attachments/Plea%20Bargaining%20in%20Geor-
gia%20-%20Negotiated%20Justice.pdf
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ments lead to shortage of judges and material recourses such as court
rooms.

19.2 Relevant International Standards

CoE/CM Recommendation R (92) 7 concerning Consistency in Sentencing
(A. Rationales for Sentencing): 9. Delays in criminal justice should be avoid-
ed: when undue delays have occurred which were not the responsibility
of the defendant or attributable to the nature of the case, they should be
taken into account before a sentence is imposed.

19.3 Comments from the review

Pressure on the courts can be reduced to some extent by diverting minor
cases out of the Criminal Justice System. Reforms pioneered in this region
by Georgia have shown that informal warnings and mediation in such cas-
es can have satisfactory outcomes for the parties involved and retain the
confidence of the general public.

EaP countries have inherited a justice system in which the office of the
prosecutor plays a significant part in determining the outcome of criminal
cases. Some reform projects, such as those funded by the European Union
and the United States government, take the view that the system would be
more transparent if control was more in the hands of judges. Methods to
improve the selection, training, salaries and discipline of judges are recom-
mended in order to improve their public status.

20. Extent of recidivism

20.1 Response from the Ministry of Corrections

Data provided for 2013 indicated that 7.2% of offenders received into pris-
on had previously served a prison sentence. The following year, the pro-
portion was 6.1%.

20.2 Relevant International Standards

CoE/CM Recommendation R (92) 7 concerning Consistency in Sentencing
(D. Previous Convictions): 1. Previous convictions should not, at any stage
in the criminal justice system, be used mechanically as a factor working
against the defendant. 2. Although it may be justifiable to take account
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of the offender’s previous criminal record within the declared rationales
for sentencing, the sentence should be kept in proportion to the serious-
ness of the current offence(s). 3. The effect of previous convictions should
depend on the particular characteristics of the offender’s prior criminal re-
cord. Thus, any effect of previous criminality should be reduced or nullified
where:

a.there has been a significant period free of criminality prior to the present
offence; or

b. the present offence is minor, or the previous offences were minor; or
c. the offender is still young.

20.3 Comments from the review

There are various indicators of recidivism. The figures provided by the MoC
refer to the most serious form, which concerns offenders who go back into
prison for a second or further period in custody. Presumably a higher fig-
ure would apply in relation to those received into prison who had previ-
ously received any previous type of sanction.

As with other answers to statistical questions, more work might be neces-
sary for these figures to be a reliable basis for international comparisons.

21. Use of electronically monitored home detention while waiting for
trial

21.1 Response from the Ministry of Corrections

Although legislation allows for such use no such activity has been recorded.

21.2 Relevant International Standards

CoE Rec. on Prison Overcrowding (Article 12): The widest possible use
should be made of alternatives to pre-trial detention..... In this connection
attention should be paid to the possibilities for supervising a requirement
to remain in a specified place through electronic surveillance devices.

21.3 Comments from the review

Young people in the juvenile age group tends to behave more impulsively

Criminal Justice Responses to Prison Overcrowding in EaP Countries > Page 148



than adults. It is often thought that it is more difficult for such people to
abide by the strict conditions implied in electronic monitoring orders. For
this reason, European countries have tended to establish this new type of
restraint with adult offender’s first. It should be hoped that rates of default-
ing will not be sufficiently high as to deter the method being tested with
older people.

GENERAL COMMENTS ON SECTION 2: THE JUDICIARY

Sentence lengths. Countries that inherited the Soviet penal philosophy
still tend to impose longer custodial sentences than in Western Europe.
We are not aware of independent research that justifies longer sentenc-
es. It would therefore seem appropriate for Georgia to research whether
sustaining a policy of longer sentences does reduce crime and protect the
public. Of course, offenders would prefer shorter sentences. Nevertheless,
if unnecessarily long periods of incarceration are reducing their chances
of successful reintegration, the wider community and further victims will
suffer.

Pre-trial detention. The frequent use of custody at the pre-trial and
pre-sentence phases has also been a feature of Eastern European prac-
tice®. In some Western European countries, as few as 11% of offenders
charged with deliberate crimes are held in pre-trial detention whereas the
figure in Georgia is over 30%. Although prosecutors will claim that releas-
ing the person will result in the prosecution being compromised it would
be instructive to submit such claims to rigorous testing. In European jus-
tice systems, unnecessary use of pre-trial detention leads to worse long-
term outcomes.

Frequent use of custodial sanctions. Although the use of imprisonment
has reduced, it is still high compared to European averages of about 10%
of all sentences. However, the statistics do show a reduction in 2013, the
year of the very large amnesty. Comparing Georgia data to European mean
sentence statistics published by SPACE |, Georgia has a lower percentage of
sentences over 5 years.

Access to lawyers. Although access to lawyers for pre-trial defendants
and pre-sentenced offenders has improved, it would be helpful to test the

¥ Figures obtained from “Pre-trial detention and its alternatives in Armenia” Penal Reform International,
January 2012
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popular assumption that better legal representation leads to more appro-
priate sentencing.

Risk assessment. The use of detention has been reduced, indicating a
gradual shift in the thinking of prosecutors and judges regarding risk. With
the use of modern, scientific methods for assessing risk, courts should have
a better awareness of which defendants will present levels of risk when de-
tention is appropriate. Probation Services in Europe are generally able to
undertake these risk assessments and with other information can provide
valuable reports for judges. In this way, the process of decision-making be-
comes more professional and indeed more accurate.

Electronic Monitoring. Now that this measure is available in the legisla-
tion, there is a strong argument for testing it with pre-trial defendants.

RECOMMENDATIONS ON SECTION 2: THE JUDICIARY

Pre-trial detention. A strategy should be developed to tackle the high
levels of pre-trial detention. Such a strategy will need to include Electronic
Monitoring of accused persons pending the trial as well as the introduc-
tion of assessment reports that identify the risk of breaching release con-
ditions.

Training for prosecutors and judges in sentencing (including risk as-
sessment and rehabilitation). Training for judges, together with staff of
the other criminal justice agencies, should aim to achieve a greater un-
derstanding of these basic offender management methods so that more
effective choice of sentences can be achieved. Such training should be un-
dertaken in multi-disciplinary groups involving professionals from other
parts of the Criminal Justice System in order to develop a greater under-
standing of corporate responsibility in decision making.

Research. Improved data on recidivism rates should be produced in order
that the judiciary has a greater understanding of the effectiveness of its
sentencing options.
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SECTION 3. POLICE AND PROSECUTION

22.Total number of crimes each year

22.1 Response from the Ministry of Corrections
The following data was provided by the MoC:
2010 - 34,741

2011 -32,261

2012 - 38,736

2013 -43,028

2014 - 36,526

22.2 Relevant International Standards

CoE/CM Recommendation R (92) 7 concerning Consistency in Sentencing
(J. Statistics and Research):

1. Sentencing statistics should be officially established. They should be
compiled and presented in a way which is informative to judges, particu-
larly in respect of sentencing levels for relatively quantifiable offences (for
example drunk driving, thefts from supermarkets).

2. Statistics should be compiled so as to ensure that they give sufficient de-
tails to measure and to counter inconsistency in sentencing, for example
by linking the use of particular penalties to types of offence.

3. Research should be done regularly to measure accurately the extent
of variations in sentencing with reference to the offences punished, the
persons sentenced and the procedures followed. This research should pay
special attention to the effect of sentencing reforms.

4.The decision-making process should be investigated quantitatively and
qualitatively for the purpose of establishing how courts reach their deci-
sions and how certain external factors (press, public attitudes, the local
situation, etc.) can affect this process.

5. Ideally, research should study sentencing in the wider procedural con-
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text of the full range of decisions in the criminal justice system (for exam-
ple investigations, decisions to prosecute, the defendant’s plea, and the
execution of sentences).

22.3 Comments from the review

It should be noted that the crime rate in Georgia is generally thought to
be very much lower than the crime rate in the larger countries of Western
Europe.

Official crime rates are often presented as the number of crimes in a year
for every 100,000 population. On the basis of the national population in
2015 of approximately 3.7 million*°, the official crime rate in Georgia is 987
per 100,000 population.

According to the European Source Book on Crime and Criminal Justice
Statistics, 5 edition,’' equivalent figures for other countries were: En-
gland and Wales 6,500; Denmark 7,800; Slovenia 4,500 and Lithuania 2,400
crimes recorded per 100,000 population.

However, comparisons such as these raise the problem of whether or not
a particular type of behaviour is categorised as a crime in the countries
being compared. A further complication is the major differences between
individual countries about the proportion of different crimes that are re-
ported to the authorities.

23. Number of court cases

23.1 Response from the Ministry of Corrections

Figures provided by the MoC indicate that the number of “cases reported”
in the last five years. Normally “investigation” has started on about 98% of
“cases reported”.

2010 - investigation started on 48 220 cases; 15 766 received by the court.
2011 - investigation started on 43 412 cases; 14 264 received by the court.

2012 - investigation started on 47 771 cases; 9 120 received by the court.

0 “Number of Population as of January 1, 2015 — National Statistics Office of Georgia” (PDF). Retrieved 1
May 2015.

! European Source Book of Crime and Criminal Justice Statistics, 2014, 5" edition
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2013 - investigation started on 50 050 cases; 13 794 received by the court.
2014 - investigation started on 45 126 cases; 16 335 received by the court.

23.2 Relevant International Standards

CoE/CM Recommendation R (92) 7 concerning Consistency in Sentencing
(J. Statistics and Research):

1. Sentencing statistics should be officially established. They should be
compiled and presented in a way which is informative to judges, particu-
larly in respect of sentencing levels for relatively quantifiable offences (for
example drunk driving, thefts from supermarkets).

2. Statistics should be compiled so as to ensure that they give sufficient de-
tails to measure and to counter inconsistency in sentencing, for example
by linking the use of particular penalties to types of offence.

3. Research should be done regularly to measure accurately the extent
of variations in sentencing with reference to the offences punished, the
persons sentenced and the procedures followed. This research should pay
special attention to the effect of sentencing reforms.

4.The decision-making process should be investigated quantitatively and
qualitatively for the purpose of establishing how courts reach their deci-
sions and how certain external factors (press, public attitudes, the local
situation, etc.) can affect this process.

5. Ideally, research should study sentencing in the wider procedural con-
text of the full range of decisions in the criminal justice system (for exam-
ple investigations, decisions to prosecute, the defendant’s plea, and the
execution of sentences).

23.3 Comments from the review

Differing use of terminology - such as “cases reported” and “cases in which
investigation has started” - in different countries makes comparison of the
statistics difficult. At first glance such a high rate of investigation of report-
ed cases seems surprising. But it would be necessary to know how the ac-
tivity of “investigation”is defined and this may reveal that it does not imply
that statements have been taken or evidence has been sought.
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24, Supervision of offenders by police and prosecutors

24.1 Response from the Ministry of Corrections

No information was available on this subject.
24.2 Relevant International Standards

CoE Rec. on EM (Preamble): Ethical and professional standards need to be
developed regarding the effective use of electronic monitoring in order to
guide the national authorities, including judges, prosecutors, prison ad-
ministrations, probation agencies, police and agencies providing equip-
ment or supervising suspects and offenders.

CoE Rec. on EM (Definitions): In some jurisdictions, electronic monitoring is
directly managed by the prison, probation agencies, police services or oth-
er competent public agency, while in others it is implemented by private
companies under a serviceproviding contract with a State agency.

24.3 Comments from the review

There has been a long tradition in EaP countries and elsewhere in the for-
mer Soviet Union for staff of the Interior Ministry to exercise limited super-
vision of convicted offenders. The preference in most European countries
is that staff employed by police authorities is not involved in supervising
offenders because they lack the appropriate training and management.
However, police are key stakeholders within the Criminal Justice System
and their knowledge of the criminal behaviour, particularly of the more
serious offenders, means they will have a valuable contribution to make
to discussions about penal reform. In some countries police staff assists
probation officers to supervise some of the most dangerous and high risk
offenders who have been released from prison.

25, Arrest targets

25.1 Response from the Ministry of Corrections

No information was provided on this subject.
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RECOMMENDATIONS ON SECTION 3: POLICE AND PROSECUTION

Joint training. Training should be provided for police and prosecutors in
order that they develop their understanding and share their thinking on
risk and needs assessment, and the concept of rehabilitation in criminal
justice.

Joint operations. The police should agree cooperation protocols, espe-
cially in relation to electronic monitoring and the supervision of danger-
ous offenders released from prison.

Georgia > Page 155



SECTION 4. PENITENTIARY SERVICE

26. Changes in prison population in the last five years

26.1 Response from the Ministry of Corrections

The total number of prisoners in Georgia in the last five years has declined
dramatically from 23,684 at the end of 2010 to less than half of that (10,372)
at the end of 2014. At the end of October 2015 the number was 10,281.

26.2 Relevant International Standards

CoE Rec. on Community Sanctions (Rule 12): The widest possible use
should be made of alternatives to pre-trial detention, such as the require-
ment of the suspected offender to reside at a specified address, a restric-
tion on leaving or entering a specified place without authorisation, the
provision of bail or supervision and assistance by an agency specified by
the judicial authority. In this connection attention should be paid to the
possibilities for supervising a requirement to remain in a specified place
through electronic surveillance devices.

26.3 Comments from the review

Although there were important changes to criminal justice procedures
during this period (including a strengthening of the parole system) almost
the whole of this remarkable decline can be attributed to the amnesty of
2013. This issue has been commented on in answer to Sub-section 9 (Use
of amnesties and pardon).

27.Changed rate of imprisonment

27.1 Response from the Ministry of Corrections

The total number of prisoners per 100,000 population in the last five years
has dramatically decreased from 533 to 230. An additional comment by
the MoC regarding the change of the number of population in Georgia
from 4.5 to 3.7 million showed, that the timing of statistics on the popula-
tion in Georgia sometimes lags behind the statistics on prison population.
This can sometimes give an inaccurate picture.
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27.2 Comments from the review

Although the amnesty of 2013 greatly reduced the prison population, the
number has held steady since then. It is reassuring to note that the number
has not immediately started to rise again. This suggests that some of the
previous inflation mechanisms have been removed.

The typical imprisonment rate in Western European countries is around
110 per 100,000 population. Statistics from the Council for Penological
Co-operation of the CoE (SPACE I°?) show that in Europe generally the me-
dian Prison Population Rate (i.e. the number imprisoned per 100,000 of the
population) was 134 in 2013 (its most recent statistics) and 521 in 2012.

Despite the commendable efforts to reduce the excessive use of impris-
onment, the rate in Georgia is sufficiently higher than European norms to
raise concern. In addition, it must be remembered from Sub-section 23
(Number of court cases) that the crime rate in Georgia is very much lower
than in Western European countries so the rate of imprisonment ought to
be commensurately lower.

28. Pre-trial detention

28.1 Response from the Ministry of Corrections

1,438 pre-trial detainees were held in penitentiary establishments in Geor-
gia at the end of September 2015.

28.2 Relevant International Standards

CoE Rec. on Community Sanctions (Rule 12): The widest possible use
should be made of alternatives to pre-trial detention, such as the require-
ment of the suspected offender to reside at a specified address, a restric-
tion on leaving or entering a specified place without authorisation, the
provision of bail or supervision and assistance by an agency specified by
the judicial authority. In this connection attention should be paid to the
possibilities for supervising a requirement to remain in a specified place
through electronic surveillance devices.

Relevant standards are defined in the Coe Committee of Ministers Recom-
mendation Rec(2006)13 on the use of remand in custody, the conditions in
which it takes place and the provision of safeguards against abuse.

2 http://wp.unil.ch/space/space-i/prison-stock-on-1st-january-2013
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28.3 Comments from the review

Pre-trial detainees currently represent approximately 14% of the peniten-
tiary population in Georgia. This is lower than the European average of ap-
proximately 21%.

29.Women prisoners

29.1 Response from the Ministry of Corrections

A total of 318 women were held in Georgian penitentiaries by September
2015; 52 of them were in pre-trial detention.

29.2 Relevant International Standards

EPR (Rule 34):

34.1 In addition to the specific provisions in these rules dealing with wom-
en prisoners, the authorities shall pay particular attention to the require-
ments of women such as their physical, vocational, social and psychologi-
cal needs when making decisions that affect any aspect of their detention.

34.2 Particular efforts shall be made to give access to special services for
women prisoners who have needs as referred to in Rule 25.4.

34.3 Prisoners shall be allowed to give birth outside prison, but where a
child is born in prison the authorities shall provide all necessary support
and facilities.

The CoE does not have a collected set of recommendations about female
offenders. Relevant advice is available in the United Nations Rules for the
Treatment of Women Prisoners and Non-custodial Measures for Women
Offenders (Resolution 2010/16).

29.3 Comments from the review

This figure represents 3.1% of the total prison population and is consistent
with European averages in 2015 which were, for example, France 3.3%, Ita-
ly 4.1%, and England 4.6%":.

33 See SPACE I. Or for a more simple presentation of the information, similar information is available from the
International Centre for Prison Studies: http://www.prisonstudies.org/world-prison-brief.
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30. Life sentences

30.1 Response from the Ministry of Corrections

77 persons sentenced to life imprisonment are currently held in Georgian
penitentiaries.

30.2 Relevant International Standards

CoE recommendations on the subject are contained in the following doc-
ument: Rec(2003)23 on the management of life-sentence and other long-
term prisoners.

30.3 Comments from the review

This number of life sentenced prisoners is low compared to the major Eu-
ropean countries. For example, England and Wales has approximately 80
times this number of prisoners serving life sentences from a population 20
times larger.

31. Foreign nationals in prison

31.1 Response from the Ministry of Corrections

At the end of September 2010 there were 382 foreign nationals in Geor-
gian penitentiaries. Five years later, at the end of September 2015 number
had dropped slightly to 368.

31.2 Relevant International Standards

EPR (Rule 37):

37.1 Prisoners who are foreign nationals shall be informed, without delay,
of their right to request contact and be allowed reasonable facilities to
communicate with the diplomatic or consular representative of their state.

37.2 Prisoners who are nationals of states without diplomatic or consular
representation in the country, and refugees or stateless persons, shall be
allowed similar facilities to communicate with the diplomatic representa-
tive of the state which takes charge of their interests or the national or in-
ternational authority whose task it is to serve the interests of such persons.
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37.3 In the interests of foreign nationals in prison who may have special
needs, prison authorities shall

co-operate fully with diplomatic or consular officials representing prison-
ers.

37.4 Specific information about legal assistance shall be provided to pris-
oners who are foreign nationals.

37.5 Prisoners who are foreign nationals shall be informed of the possi-
bility of requesting that the execution of their sentence be transferred to
another country.

CoE recommendations are included in Rec(2012)12 on Foreign Prisoners.

31.3 Comments from the review

Bearing in mind the length of Georgia’s international borders, this might
seem to be an unusually low figure.

32. Juveniles in prison

32.1 Response from the Ministry of Corrections

49 male juveniles are held in Georgian penitentiary establishments, 35 be-
ing convicted (September 2015). No female juveniles are held in peniten-
tiary establishments.

32.2 Relevant International Standards

EPR (Rule 35) sets standards in relation to juveniles in prison as follows:

35.1 Where exceptionally children under the age of 18 years are detained
in a prison for adults the authorities shall ensure that, in addition to the
services available to all prisoners, prisoners who are children have access
to the social, psychological and educational services, religious care and
recreational programmes or equivalents to them that are available to chil-
dren in the community.

35.2 Every prisoner who is a child and is subject to compulsory education
shall have access to such education.
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35.3 Additional assistance shall be provided to children who are released
from prison.

35.4 Where children are detained in a prison they shall be kept in a part of
the prison that is separate from that used by adults unless it is considered
that this is against the best interests of the child.

Further relevant standards are contained in CoE CM/Rec(2008)11 on Euro-
pean Rules for Juvenile Offenders subject to Sanctions and Measures.

32.3 Comments from the review

The review assumes that the numbers provided refer to young people be-
tween the ages of 14 and 18.

33. Young offenders in Georgian prisons

33.1 Response from the Ministry of Corrections

MoC does not keep statistics for prisoners in this age range for the period
covered by the questionnaire. However from 2016 the MoC intends to col-
lect such statistics.

33.2 Comments from the review

In European countries, this is a key age group for offenders as it marks the
years when relatively impulsive juvenile offenders normally give up crime.
Unless effective rehabilitation programmes are available, offenders in the
18 to 21 age group are likely to continue committing crime for at least the
following five years.

34, Capacity of prisons

34.1 Response from the Ministry of Corrections

The MoC does not have a specific number of cells or institutions assigned
to pre-trial detainees. According to Georgian Legislation, the remand pop-
ulation shall be placed in the cells isolated from convicted prisoners, in the
way that the contact among them is impossible.

34.2 Relevant International Standards
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EPR (Rule 18.5): Prisoners shall normally be accommodated during the
night in individual cells except where it is preferable for them to share
sleeping accommodation.

In many Council of Europe countries, prisoners are provided with an indi-
vidual cell, often measuring between 7.5m? and 9.5m>. The CPT has con-
sistently stated that single-occupancy cells of less than 6m? (excluding the
sanitary annexe) should be either withdrawn from service or enlarged in
order to provide adequate living space for one prisoner.>

34.3 Comments from the review

The information provided for Sub-section 36 (Overcrowding) gives details
about the capacity of each prison in Georgia and its current occupancy
rate. Since some of the prisons have more than one function (e.g. pre-trial
defendants and sentenced convicts) it is not possible to deduce the actual
number of prisoner types each prison.

35. Standards for penitentiary services

35.1 Response from the Ministry of Corrections

The following answers were provided by the MoC regarding prisoners’ ac-
commodation, food provision, healthcare, prison regime, time out of cell/
dormitory, visits, physical exercise and home visits:

35.1.1 Accommodation. Every cell of the penitentiary establishments of
the MoC is equipped with a bed and a closet per each prisoner. The cells
have toilets inside, while there are special rooms assigned for shower. The
4 m? living space is guaranteed for convicted prisoners and 3 m? for pre-tri-
al. However, due to lack of appropriate infrastructure, the standard is not
fully ensured in all penitentiary establishments. Upon opening the estab-
lishment N26 (Rustavi) and later a new facility in Laituri (whereas the space
requirement is strictly resolved), the problem of space will be resolved.

35.1.2 Food. A new food standard has been developed and implemented
in 2013 and upgraded in 2014 by the MoC. It provides 12 different types of
ratios to the substantial target groups among prisoners, including breast-
feeding mothers, prisoners with diabetic or other diseases and those with
religious needs.

>t paragraph 59, CPT/Inf (2011) 28
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35.1.3 Healthcare. Preliminary medical examination is conducted at smart
reception unit for all prisoners without exemption. Upon intake prisoners
are examined externally by the medical personnel and their medical files are
created/updated. All observed injuries are recorded in an adequate manner
(in accordance with the Istanbul Protocol) and the final document is handed
to the administration of the facility, who is obliged to pass it to the Prose-
cutor’s Office. Electronic Queue Management System and Prison Electron-
ic Health Record have been developed and put into operation. Electronic
Queue Management ensures transparent, equal and effective handling of
planned medical care; also calculates average waiting time to access spe-
cialized medical service (the period varies from 25 to 55 days depending on
the type of services and geographical location); cases that need emergent
or immediate response, don't fall under the waiting list and are addressed
without delay. Prison hospitals and primary healthcare services have been
licensed following the public health system accreditation standard.

35.1.4 Prison regime. In the framework of the recent reforms package
the MoC has implemented, the penitentiary establishments are classified
(semi open, closed and high security etc.) to hold the following classifica-
tion of prisoners: as low, medium, increased and high risk prisoners. With
the new classification system in place, the prisoners will be distributed
according to their behaviour based risk assessment methodology. Every
prisoner will be subjected to Individual Sentence Planning. The penitentia-
ry system is gradually transforming on the described model. The low risk
penitentiary establishment N216 (Rustavi) has already been activated with
about 50 prisoners currently hosted there. Penitentiary Establishment N26
(Rustavi) will be activated in nearest future (currently being under renova-
tion) where the high risk prisoners will be housed. Each institution regime
is defined by their exclusive internal regulation providing different rights
and restrictions in accordance to the level of security.

35.1.5 Time out of cell/dormitory. The period of time spent out of the cell
by an prisoner is regulated by internal regulations of the penitentiary es-
tablishments and differ respectively to the security level of the facility. The
minimum time spent outside the cell in high risk institution is defined to
be 1 hour per day (for remand and convicted prisoner as well), while in low
risk establishments is about 10 hour daily for convicts.

35.1.6 Visits. The pre-trial detainees can have 4 short-term visits per month,
subject to the permission of the investigator or prosecutor. There is no re-
striction over the visits by the defense counsel.
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Sentenced prisoners in low-risk establishment can have 4 short-term (2
additional) visits per month and 6 long-term (3 additional) visits per year.
Sentenced prisoners in semi-open type establishment can have 2 short-
term (1 additional) visits per month and 3 long-term (2 additional) visits
per year. Prisoners housed in closed type establishment can have 1 short-
term (1 additional) visit per month and 2 long-term (1 additional) visits per
year, while population in high-risk establishment can have 1 short-term (1
additional) visits per month.

According to article 87 of the JJCG (entering into force in January 2016)
juvenile convicts can have 4 short-term visits per month with 2 extra visits
as a measure of encouragement and 4 long-term visits per year with addi-
tional 6 long-term visits as a measure of encouragement. 4 video calls per
month with 2 more video calls as a reward. Female prisoners can have 3
short-term (1 additional) visits per month and 1 family (1 additional) visit
per month.

35.1.7 Physical exercise. The right to physical exercise is given to every
prisoner, but it differs according to the type and risk of establishments.
In Closed-type institutions prisoners have minimum one hour access to
open air, during which they can perform physical activities, but there is
no special infrastructure like gym or courts available to the prisoners. In
semi-open type establishments there are football and basketball courts
established within the territory, some include gyms. In the newly-opened
Low risk establishment N16 of Rustavi, there is a both indoor and outdoor
courts and gym also. In addition, with the assistance of Ministry of Sport
and Youth Affairs, various tournaments are being held in the penitentiary
systems, which are further discussed below in the Question 66.

35.1.8 Home visits. Home visits are available only for the prisoners housed
in Liberty Deprivation Establishment (Halfway House) under the auspice of
National Probation Agency which has been introduced since 2014. Eligible
convicts that are left with less than 12 months of sentence are sent by the
Parole Boards to the Halfway House, which offers access to education and
work opportunities; also prisoners are allowed to leave the establishment

for a weekend.

35.2 Relevant International Standards

Healthcare is a significant problem in most prisons. As the CPT has stat-
ed: “An inadequate level of health care can lead rapidly to situations falling
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within the scope of the term “inhuman and degrading treatment”. Further,
the health care service in a given establishment can potentially play an im-
portant role in combatting the infliction of ill-treatment, both in that estab-
lishment and elsewhere (in particular in police establishments). Moreover, it
is well placed to make a positive impact on the overall quality of life in the
establishment within which it operates”>*

A health check for all prisoners is vital procedure not only to be able to deal
with an individual prisoner appropriately but also to safe guard other pris-
oners from contagious diseases etc. As the CPT says: “An inadequate level
of health care can lead rapidly to situations falling within the scope of the
term “inhuman and degrading treatment”. Further, the health care service in
a given establishment can potentially play an important role in combating
the infliction of ill-treatment, both in that establishment and elsewhere (in
particular in police establishments).”

Hygiene. According to EPR (Rule 19.1):

« All parts of every prison shall be properly maintained and kept clean at
all times.

« When prisoners are admitted to prison the cells or other accommodation
to which they are allocated shall be clean.

« Prisoners shall have ready access to sanitary facilities that are hygienic
and respect privacy.

« Adequate facilities shall be provided so that every prisoner may have a
bath or shower, at a temperature suitable to the climate, if possible daily
but at least

« Twice a week (or more frequently if necessary) in the interest of general
hygiene.

« Prisoners shall keep their persons, clothing and sleeping accommodation
clean and tidy.

« The prison authorities shall provide them with the means for doing so
including toiletries and general cleaning implements and materials.

« Special provision shall be made for the sanitary needs of women.

% Paragraph 30, CPT/Inf (93) 12
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Some of these standards are raised as follows by the CPT>¢:

« A prison health care service should be able to provide medical treatment
and nursing care, as well as appropriate diets, physiotherapy, rehabilitation
or any other necessary special facility, in conditions comparable to those en-
joyed by patients in the outside community. Provision in terms of medical,
nursing and technical staff, as well as premises, installations and equipment,
should be geared accordingly.

« There should be appropriate supervision of the pharmacy and of the distri-
bution of medicines. Further, the preparation of medicines should always be
entrusted to qualified staff (pharmacist/ nurse, etc.).

+ A medical file should be compiled for each patient, containing diagnostic
information as well as an on-going record of the patient’s evolution and of
any special examinations he has undergone. In the event of a transfer, the
file should be forwarded to the doctors in the receiving establishment.

EPR (Rule 24) has this to say about visits:

+ 24.1 Prisoners shall be allowed to communicate as often as possible by
letter, telephone or other forms of communication with their families, oth-
er persons and representatives of outside organisations and to receive vis-
its from these persons.

+ 24.2 Communication and visits may be subject to restrictions and mon-
itoring necessary for the requirements of continuing criminal investi-
gations, maintenance of good order, safety and security, prevention of
criminal offences and protection of victims of crime, but such restrictions,
including specific restrictions ordered by a judicial authority, shall never-
theless allow an acceptable minimum level of contact.

+ 24.4 The arrangements for visits shall be such as to allow prisoners to
maintain and develop family relationships in as normal a manner as pos-
sible.

« 24.5 Prison authorities shall assist prisoners in maintaining adequate con-
tact with the outside world and provide them with the appropriate welfare
support to do so.

35.3 Comments from the review

% Paragraphs 38-39, CPT/Inf (93) 12
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The ability of prisons to accommodate prisoners of several different cate-
gories provides a degree of flexibility that will assist the management of
overcrowding.

The MoC has stated that the minimum time out of cell is one hour per day.
In overcrowded prisons this requirement may not always been met.

Prison services vary considerably internationally, with the better regimes
providing assessment, individual planning and treatment programmes,
and suitable recreational activities for all offenders. However, overcrowd-
ing reduces a prison’s ability to provide appropriate services.

The EPR has been very effective in giving guidance to prison administra-
tions. They are the subject of a variety of training initiatives and their use
in the Penitentiary and Probation Training Centre (PPTC) for the MoC staff
demonstrates the progress that has been made in the reform agenda.

Clearly the priority given by Georgia to this function has produced suc-
cessful results.

RECOMMENDATIONS ON SECTION 4: PENITENTIARY SERVICE

Accommodation standards. The method for calculating the capacity of a
prison should be based on CPT standards. These cover more factors than
simply the space available in dormitories.

Management Information Systems. Providing managers with the abili-
ty to collect and interpret operational data from their area of control will
improve their ability to direct resources to achieve prison-wide objectives.
Simple examples would be: time out of cell, incidents of disobedience, dis-
covery of contraband, etc. In this way targets for improvement can be set
and progress can be measured.

Probation services within the penitentiary establishments. Resettle-
ment prospects for prisoners would be improved if probation staff visited
prisons to contribute to pre-release courses and the development of indi-
vidual release plans.
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SECTION 5. PRISON OVERCROWDING

36. Overcrowding

36.1 Response from the Ministry of Corrections

Before 2012 Georgian Correctional System was overcrowded, having
23,684 prisoners at its maximum. The load was so huge that in some fecil-
ities there was not enough beds in the cells; plus, the general living condi-
tions used to been poor.

Alongside with the liberalization of the criminal policy and the introduc-
tion of the law on Amnesty, due to the efficient work of the revised Parole
Boards and the renewed Joint Permanent Commission of the MoC and the
Ministry of Labor, Health and Social Affairs of Georgia (MoH), prison over-
crowding issue was effectively addressed. The effective work of the Parole
Boards made possible to guarantee 4m? living space for convicts and mini-
mum 3m? for pre-trial detainnes, as provided by European standards (MoC
interpretation). The prison population has decreased from 23,684 (as of
2012) to 10,523 as of October 26, 2015. The 4m?’ living space is guaranteed
in most of establishments for convicted prisoners and 3m? for pre-trial.
However, due to lack of appropriate infrastructure, the standard is not fully
ensured in some facilities. Upon opening the establishment N26 (Rustavi)
and later a new facility in Laituri (whereas the space requirement is strictly
observed), the problem of space will be resolved.

In the framework of the Reforms package, the MoC closed down 8 peniten-
tiary establishments in total. Penitentiary establishments N°1 (Tbilisi) and
N24 (Zugdidi) have been closed permanently, while Prisons N°3 (Batumi),
N218 (Central Prison Hospital, Tbilisi) and N219 (Rehabilitation Centre for
prisoners with TB, Ksani), Juvenile Rehabilitation Establishment N211 (Thili-
si) and Low Risk Facility N°16 (Rustavi) opened after full reconstruction.
Penitentiary establishment N26 (Rustavi) was re-opened and high-risk of-
fenders are gradually transferred from other establishments (including the
establishment N27) based on the individual risk assessment and classifica-
tion methodology. The Establishment N216 (Rustavi) currently hosts about
50 prisoners (8% population load) and it is gradually filled with convicts
classified as low risk prisoners. In addition, new High Risk Facility is being
built in Laituri and new facility complex for 14-22 aged young offenders is
planned to be built, all in compliance with international standards. These
infrastructural projects will dramatically improve the living conditions of
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the prisoners along with opportunity to close down old facilities (as men-
tioned above, the MoC has already closed down 2 establishments perma-
nently, while has reconstructed and re-opened 5 facilities).

The response proposed that the information for Sub-section 39 should
also be read in conjunction with this response.

36.2 Relevant International Standards

CPT Standards comment on prison overcrowding as follows: “The phe-
nomenon of prison overcrowding continues to blight penitentiary systems
across Europe and seriously undermines attempts to improve conditions of
detention. The negative effects of prison overcrowding have already been
highlighted in previous General Reports. In such circumstances, throwing
increasing amounts of money at the prison estate will not offer a solution.
Instead, current law and practice in relation to custody pending trial and
sentencing as well as the range of non-custodial sentences available need
to be reviewed. This is precisely the approach advocated in Committee
of Ministers Recommendation N° R (99) 22 on prison overcrowding and
prison population inflation. The CPT very much hopes that the principles
set out in that important text will indeed be applied by member States;
the implementation of this Recommendation deserves to be closely mon-
itored by the Council of Europe®.

Elsewhere, the CPT standards®® state that such a minimum should only ap-
ply to persons assigned to a multi-occupancy cell without including the
area for a fully-partitioned sanitary facility. For permanent living space for a
single-occupancy cell the CPT standard is a minimum of 6m? plus the area
for sanitary facility.

Living space per prisoner in prison establishments: CPT standards®®
Introduction

1. Since the 1990s the CPT has developed and applied minimum standards
regarding the living space that a prisoner should be afforded in a cell. While
these standards have been frequently used in a large number of CPT visit
reports, they have so far not been brought together in a single document.

7 Paragraph 28, CPT/Inf (2001) 16

* www.cpt.coe.int/en/working-documents/cpt-inf-2015-44-eng.

% CPT/Inf (2015) 44 | Section: 1/2 | Date: 15/12/2015
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2. At the same time, there is a growing interest in these standards, at the
national level (among member states’ authorities responsible for the pris-
on estate, national detention monitoring bodies such as national preven-
tive mechanisms established under OPCAT , domestic courts, NGOs, etc.)
and at the international level, not least because of the problem of prison
overcrowding and its consequences. Currently, the Council of Europe’s
Council for Penological Co-operation (PC-CP) is preparing a White Paper
on prison overcrowding. For its part, the European Court of Human Rights
is frequently being called upon to rule on complaints alleging a violation
of Article 3 of the European Convention on Human Rights (ECHR) on ac-
count of insufficient living space available to a prisoner.

3. Against this background, the CPT decided in November 2015 to provide
a clear statement of its position and standards regarding minimum living
space per prisoner; such is the aim of this document.

4.The cells referred to in this document are ordinary cells designed for pris-
oners’accommodation, as well as special cells, such as disciplinary, securi-
ty, isolation or segregation cells. However, waiting rooms or similar spaces
used for very short periods of time are not covered here.

5. During its monitoring activities, the CPT has frequently encountered sit-
uations of prison overcrowding. The consequences of overcrowding have
been highlighted repeatedly by the CPT in its visit reports: cramped and
unhygienic accommodation; constant lack of privacy; reduced out of cell
activities, due to demand outstripping the staff and facilities available;
overburdened health-care services; increased tension and hence more vi-
olence between prisoners and between prisoners and staff. The CPT con-
siders that the question of minimum living space per prisoner is intrinsical-
ly linked to the commitment of every Council of Europe member state to
respect the dignity of persons sent to prison.

6. Minimum standards for personal living space are not as straightforward
a matter as they might appear at first sight. To begin with, the “minimum
living space” standards used by the CPT differ according to the type of the
establishment. A police cell for short-term detention of several hours up
to a few days does certainly not have to meet the same size standards as
a patients’ room in a psychiatric institution; and a prison cell, whether for
remand or sentenced prisoners, is again an entirely different matter.

7. Secondly, a differentiation should be made according to the intended
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occupancy level of the accommodation in question (i.e. whether it is a sin-
gle cell or a cell designed for multiple occupancy). The term “multiple oc-
cupancy”also needs to be defined. A double cell is arguably different from
a cell designed for holding for instance six or more prisoners. As regards
large-scale dormitories, accommodating dozens and sometimes even up
to one hundred prisoners, the CPT has fundamental objections which are
not only linked to the question of living space per prisoner, but to the con-
cept as such.

In its 11th General Report the CPT criticised the very principle of accom-
modation in large-capacity dormitories; frequently such dormitories hold
prisoners in extremely cramped and insalubrious conditions. In addition
to a lack of privacy, the Committee has found that the risk of intimidation
and violence in such dormitories is high, and that proper staff control is ex-
tremely difficult. Further, an appropriate allocation of individual prisoners,
based on a case-by-case risk and needs assessment, becomes an almost
impossible task. The CPT has consequently long advocated a move away
from large-capacity dormitories towards smaller living units.

8. Thirdly, the CPT has also taken into consideration the regime offered to
prisoners when assessing cell sizes in light of its standards (see paragraph
21).

The CPT’s basic minimum standard for personal living space

9. The CPT developed in the 1990s a basic “rule of thumb” standard for the
minimum amount of living space that a prisoner should be afforded in a
cell.

- 6m’ of living space for a single-occupancy cell
« 4m’ of living space per prisoner in a multiple-occupancy cell

10. As the CPT has made clear in recent years, the minimum standard of liv-
ing space should exclude the sanitary facilities within a cell. Consequently,
a single-occupancy cell should measure 6m?” plus the space required for a
sanitary annexe (usually 1 to 2m?). Equally, the space taken up by the sani-
tary annexe should be excluded from the calculation of 4m? per person in
multiple-occupancy cells. Further, in any cell accommodating more than
one prisoner, there should be a fully-partitioned sanitary annexe.

11. Additionally, the CPT considers that any cell used for prisoner accom-
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modation should measure at least 2m between the walls of the cell and
2.5m between the floor and the ceiling.

Promoting higher standards

12. Rule 18.5 of the European Prison Rules (2006) states that “Prisoners
shall normally be accommodated during the night in individual cells ex-
cept where it is preferable for them to share sleeping accommodation.”
Indeed, in many Council of Europe countries, prisoners are provided with
an individual cell, often measuring between 7.5m? and 9.5m> The CPT has
consistently stated that single-occupancy cells of less than 6m” (excluding
the sanitary annexe) should be either withdrawn from service or enlarged

in order to provide adequate living space for one prisoner.

13.When devising the standard of 4m” of living space, the CPT had in mind
on the one hand the trend observed in a number of western European
countries of doubling up 8 to 9m? cells that were originally designed for
single occupancy, and on the other hand the existence of large-capacity
dormitories in prison establishments (colonies) in various central and east-
ern European countries.

14. Although the CPT has never explicitly defined “multiple-occupancy’, an
analysis of visit reports indicates that cells for two to four prisoners implic-
itly fall under this notion. Consequently, the CPT has regularly implied that
cells measuring 8m? were acceptable for two prisoners, cells of 12m? for
three, and cells measuring 16m” were adequate for four prisoners. Howev-
er, in a non-negligible number of cases, the CPT has also stated that cells
of 8m? (or 8 to 9m?) should “preferably” (Slovenia, 2006; Hungary, 2013) or
“idéalement” (Belgium, 2009) accommodate only one prisoner; or should
be “used to accommodate no more than one prisoner save in exceptional
cases when it would be inadvisable for a prisoner to be left alone” (UK,
2003). In the report on its 2011 visit to the Netherlands, the Committee
stated that accommodation in double cells measuring between 8 and
10m? was “not without discomfort” to the prisoners, and in the report on
the 2011 visit to Ireland, it recommended that “efforts be made to avoid as
far as possible placing two prisoners in 8m” cells’.

15. Clearly, the aforementioned examples suggest that the 4m? per prison-
er standard may still lead to cramped conditions when it comes to cells for
a low number of prisoners. Indeed, given that 6m? is the minimum amount
of living space to be afforded to a prisoner accommodated in a single-oc-
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cupancy cell, it is not self-evident that a cell of 8m?* will provide satisfactory
living space for two prisoners. In the CPT’s view, it is appropriate at least
to strive for more living space than this. The 4m? standard is, after all, a
minimum standard.

16. For these reasons, the CPT has decided to promote a desirable standard
regarding multiple-occupancy cells of up to four prisoners by adding 4m?
per additional prisoner to the minimum living space of 6m? of living space
for a single-occupancy cell:

- 2 prisoners: at least 10m? (6m” + 4m?) of living space + sanitary annexe
- 3 prisoners: at least 14m? (6m” + 8m?) of living space + sanitary annexe
« 4 prisoners: at least 18 m? (6m? + 12m?) of living space + sanitary annexe

17. In other words, it would be desirable for a cell of 8 to 9m? to hold no
more than one prisoner, and a cell of 12m? no more than two prisoners.

18.The CPT encourages all Council of Europe member states to apply these
higher standards, in particular when constructing new prisons.

36.3 Comments from the review

The CPT standards, described in detail above, are very challenging for
countries that have limited funds for their criminal justice services. In one
regard - living space - the CPT standards considerably exceed the stan-
dards set by the GoG of a “minimum 3m? for pre-trial prisoners” In fact
they specify a minimum living space for those being held before their trial
is 4m”. The various extracts in Sub-section 36.2 specify larger spaces for
other groups of prisoner.

Because of the way the question has been answered it is not possible to
say which specific prisons, if any, are overcrowded if correct CPT standards
were applied. No doubt future inspection visits by the CPT will decide
whether current provision is tolerable when other factors are taken into
consideration.
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37. Factors leading to overcrowding

37.1 Response from the Ministry of Corrections

The response identified three of the United Nations Office on Drugs and
Crime (UNODC) causes of prison overcrowding:

« Excessive use of pre-trial detention;
« Inefficient ways of promoting social integration;
« Delayed court hearing.

It suggested in terms of the use of pre-trial, its excessive use was a part
of the zero tolerance policy and a punitive Criminal Justice System. This
resulted in frequent and longer term imprisonment. Additionally, the Early
Conditional Release mechanisms as well as the work of the joint MoC and
MoH commission on early release of terminally ill prisoners were ineffec-
tive, contributing to overcrowding.

Inefficiency of rehabilitation and re-socialisation activities was in itself a
consequence of a punitive criminal justice policy and subsequent over-
crowding. Excess number of prisoners and difficulties associated with their
control made it virtually impossible to implement effective rehabilitation
programmes and successfully support re-integration of the released pris-
oners into the society. Detailed statistics concerning the number of prison-
ers involved in various rehabilitation activities is provided in an answer for
Sub-section 42.

Finally a number of new penitentiary facilities were constructed between
2006 and 2012 but proved to be highly insufficient in terms of capacity.

37.2 Relevant International Standards

The CPT makes the following points about overcrowding: “To address the
problem of overcrowding, some countries have taken the route of increasing
the number of prison places. For its part, the CPT is far from convinced that
providing additional accommodation will alone offer a lasting solution. In-
deed, a number of European States have embarked on extensive programmes
of prison building, only to find their prison populations rising in tandem with
the increased capacity acquired by their prison estates. By contrast, the exis-
tence of policies to limit or modulate the number of persons being sent to
prison has in certain States made an important contribution to maintaining
the prison population at a manageable level"%°

® Paragraph 14, CPT/Inf (97) 10
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37.3 Comments from the review

The answer identifies important causes that are not easy to eradicate. Each
is dependent on a network of decisions in separate areas of the justice
system. Georgia has the consultative mechanisms (via the CJRC) to make
progress on these difficult challenges.

International thinking suggests that the use of amnesties is not an accept-
able method of managing prison numbers. It is essential to seek solutions
within the process that the Criminal Justice System operates.

38. Effects of overcrowding

38.1 Response from the Ministry of Corrections

Health and hygiene in prisons were identified as effects of overcrowding
with the addition that such conditions were the subject of most of the cas-
es sent to the ECHR.

In addition to the impact on the health of prisoners the response included
the following:

1) Unsafe conditions for prisoners and staff that had led to allegations of ill
-treatment and in some cases of torture;

2) Staff working on extended shifts and a high prisoner/staff ratio;

3) Limitations on activities for prisoners, such as the provision of 1 hour
out of cell time were not available to some prisoners and limitations on
sporting activities.

The MoC is undertaking significant efforts to implement the minimum liv-
ing space standard of 4m? in all establishments. Currently the only over-
crowded penitentiary establishment is the facility N°7 which accommo-
dates high risk prisoners.

38.2 Relevant International Standards

The CPT has made the following comments in relation to overcrowding:
“Overcrowding is an issue of direct relevance to the CPT’s mandate. All the
services and activities within a prison will be adversely affected if it is re-
quired to cater for more prisoners than it was designed to accommodate;
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the overall quality of life in the establishment will be lowered, perhaps sig-
nificantly. Moreover, the level of overcrowding in a prison, or in a particular
part of it, might be such as to be in itself inhuman or degrading from a phys-
ical standpoint."®!

38.3 Comments from the review

Overcrowding may not affect all types of prisoner in the same way. In gen-
eral, psychological thinking tends to suggest that women may suffer from
reduced privacy but young men feel more aggressive in their need to as-
sert their position in the group.

39. Distribution of overcrowding

39.1 Response from the Ministry of Corrections

This question had already been addressed in the Sub-section 36 (Over-
crowding).

GENERAL COMMENTS ON SECTION 5: PRISON OVERCROWDING

Overcrowding means much more, than a prison estate with inadequate
cell space. A prison, for example may have adequate space but if the re-
gime lacks activities for rehabilitation, or the area available for visits from
relatives is cramped and inadequate, it could be concluded that over-
crowding exists. Such a state of offender management is often referred to
as‘warehousing’and does little for the aims rehabilitation.

RECOMMENDATIONS ON SECTION 5: PRISON OVERCROWDING

Re-calculate the capacity of the prisons. Statements about the capacity
of the prison estate should be revised according to a calculation based on
current CPT recommendations of at least 6m? per prisoner in single occu-
pancy cell + sanitary facility and 4m? per prisoner in multi-occupancy cell
+ fully-portioned sanitary facility.

¢! Paragraph 46, CPT/Inf (92)3
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Collect regime data. More detailed data should be collected about the
impact of overcrowding on things such as health, regime activities and
preparing prisoners for a successful release (re-socialisation).

More time out of cell. The minimum standard for time out of cell accord-
ing to the response in the Questionnaire is 1 hour for high risk offenders.
Although information regarding lower risk offenders indicated that 10
hours was likely, this was not written in terms of a minimum standard.
There should be a close monitoring of all out of cell times for all regimes.
Best practice in Europe employs a system for setting targets local man-
agers to raise levels of out of cell times. In many examples ensuring max-
imum time out of cell is seen as arduous by staff who have to be more
pro-active in their work. Setting targets and measuring performance may
be necessary to overcome staff resistance.

Routine management information. More modern methods of offender
management should be developed by senior management and employed
within present structures. These include the collection of data on ‘time out
of cell; number of family visits, completion of sentence plans, etc. Informa-
tion of this type will enable managers to set targets for improvement and
encourage local teams to perform better by finding new solutions to old
problems.
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SECTION 6. PRISONER RESOCIALISATION

40. Induction routine for prisoners

40.1 Response from the Ministry of Corrections

To place an accused person in the pre-trial detention establishment, the
decision of the court on application of pre-trial detention as a preventive
measure, identity card or other identification document with photograph
is required. Upon admission of an accused to the pre-trial detention estab-
lishment an accused shall be photographed and fingerprinted. Photos and
their film negatives, as well as fingerprint file, a sketch based on the file is
kept in personal files of an accused. The administration of the establish-
ment sends an accused person’s fingerprint file to the central or respective
regional service or unit of the National Bureau for Forensic Examination
within 7 days after fingerprinting.

Upon admission to the pre-trial detention establishment an accused per-
son and his/her personal belongings is thoroughly checked and the re-
spective report drawn up. An accused shall be checked by an employee
of the same sex of the pre-trial detention establishment. A person shall
undergo medical examination by doctor of pre-trial detention establish-
ment and relevant report drawn up. If bodily injuries are discovered with
an accused the administration shall immediately inform the prosecutor
thereof. A competent person of the pre-trial detention establishment shall
immediately inform an accused about his/her rights and obligations in a
language which he/she understands.

In the case of female prisoners a medical examination is carried out in line
with the Istanbul Agreement.

A ‘Smart’ Reception Unit operates in intake facilities (remand prisons)
based on dynamic security principles. Multidisciplinary approach to the
prisoner’s needs has been introduced; Preliminary medical examination
has been re-introduced and is conducted at the ‘Smart’ Reception Unit for
all prisoners without exemption.

40.2 Relevant International Standards

EPR describes recommended admissions procedures in Rules 14 to 16.
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40.3 Comments from the review

A careful, managed induction to the prison is an essential part of safe cus-
tody. However, the quality of the actual experience will depend on envi-
ronmental features and operational procedures that could only be appre-
ciated through actually examining such a unit.

41. Prisoners with special needs

41.1 Response from the Ministry of Corrections

The main points covered by a full answer to this question provided by the
MoC are:

«TB infected prisoners are treated at the Central Correctional Hospital N218
or the prison Tuberculosis N219 if their initial health check reveals they suf-
fer from this condition. All these prisoners are treated against the same
Anti-tuberculosis National Programme available in the sector.

« HIV/AIDS treatment is available to every prisoner according to civil sector
standards.

« Prisoners with psychiatric disorders are treated in a specialised medical
facility if they have severe symptoms. Psychiatric health care throughout
the system is based on trained staff, multidisciplinary treatment teams and
the suicide prevention programme.

« Hepatitis C is now the subject of a special treatment programme acti-
vated in 2014 again equivalent to the national government programme
(using the new medication Sofosbuvir).

« Prisoners with physical disabilities are held in a special 57 bed unit at the
Central Correctional Hospital which has special equipment and treatment
regimes. In certain prisons cells have been specially adapted for disabili-
ties.

« Drug dependent prisoners have the benefit of a new treatment regime
developed jointly by the Ministry of Corrections and Health Ministry in
2015.The treatment includes motivational training, psycho-social rehabili-
tation, drugs education and referral to post penitentiary care.

- Foreign nationals with language problems are offered Georgian language
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courses. Basic information about the prison is available in the five most
commonly spoken languages. A concept paper to enhance tolerance
amongst prisoners of various ethnicities is awaiting approval.

« Pregnant women receive enhanced diets.

« Women with young children are housed in a special “mother and child
unit” until their child is three years of age.

« Juvenile prisoners are held at a special youth prison where their treat-
ment is supervised by a Multidisciplinary Board comprising social workers,
psychologists, teachers, doctors and security officials. The Ministry of Edu-
cation and Science provides academic education and vocational training
and a variety of sport is available with the support of the Ministry of Sport
and Youth Affairs.

41.2 Relevant International Standards

International standards in relation to the issues raised by this question are
to be found at many points throughout the sets of advice and recommen-
dation listed at the beginning of this report. For example, in relation to
nutrition, EPR states in Rule 22:

« Prisoners shall be provided with a nutritious diet that takes into account
their age, health, physical condition, religion, culture and the nature of
their work.

« The requirements of a nutritious diet, including its minimum energy and
protein content, shall be prescribed in national law.

« Food shall be prepared and served hygienically.
« There shall be three meals a day with reasonable intervals between them.
« Clean drinking water shall be available to prisoners at all times.

- The medical practitioner or a qualified nurse shall order a change in diet
for a particular prisoner when it is needed on medical grounds.

41.3 Comments from the review

One of the first effects of overcrowding is the pressure it places on the abil-
ity of penitentiary administrations to maintain necessary services to po-
tentially vulnerable groups. The policies set out by the MoC in its answer
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confirm that it intends to avoid any harmful outcomes. The recent devel-
opments using the’Smart’induction demonstrate the priority the adminis-
tration is now placing on identifying individual prisoner needs.

42, Individualised sentence plans for prisoners

42.1 Response from the Ministry of Corrections

Individual sentence planning has been introduced in N211 Juvenile Reha-
bilitation Establishment (Thilisi) in 2011. In 2015 the practice has been ex-
tended over the Penitentiary Establishment N5 for Women (Rustavi) and
the Low Risk Penitentiary Establishment N216 (Rustavi). The individual sen-
tence planning aims to assess the needs of a prisoner as well as the risk of
the recidivism he/she possesses in order to reduce the probability of a new
crime, to create healthy environment within the penitentiary establish-
ment for the individuals and to engage prisoner into relevant rehabilita-
tion programmes. A multidisciplinary team consisting of social worker (co-
ordinator of the group), psychologist, doctor and a regime officer plans the
individual sentence. Specialists from other fields like psychiatrist, teacher,
etc. may also be invited if necessary. The individual sentence plan is made
for one-year period.

Following the legislative amendments of 2015 the MoC has introduced an
objective classification system based on offender’s risks and needs assess-
ment methodology. The process should be finalized by the end of 2016.

42.2 Relevant International Standards

The CPT®? has strong views on this subject: “A satisfactory programme
of activities (work, education, sport, etc.) is of crucial importance for the
well-being of prisoners. This holds true for all establishments, whether for
sentenced prisoners or those awaiting trial. The CPT has observed that activ-
ities in many remand prisons are extremely limited. The organization of re-
gime activities in such establishments - which have a fairly rapid turnover of
prisoners - is not a straightforward matter. Clearly, there can be no question
of individualized treatment programmes of the sort which might be aspired
to in an establishment for sentenced prisoners. However, prisoners cannot
simply be left to languish for weeks, possibly months, locked up in their cells
and this regardless of how good material conditions might be within the

2 Paragraph 47, CPT/Inf (92)3
Georgia P Page 181



cells. The CPT considers that one should aim at ensuring that prisoners in
remand establishments are able to spend a reasonable part of the day (8
hours or more) outside their cells, engaged in purposeful activity of a varied
nature. Of course, regimes in establishments for sentenced prisoners should
be even more favourable”

EPR (Rule 28) sets standards that are unlikely to be fully met in Georgia for
some years. For example:

« Regimes shall allow all prisoners to spend as many hours a day outside
their cells as are necessary for an adequate level of human and social in-
teraction.

« Every prison shall seek to provide all prisoners with access to education-
al programmes which are as comprehensive as possible and which meet
their individual needs while taking into account their aspirations.

« Every institution shall have a library for the use of all prisoners, adequate-
ly stocked with a wide range of both recreational and educational resourc-
es, books and other media.

« As far as practicable, the education of prisoners shall be integrated with
the educational and vocational training system of the country so that after
their release they may continue their education and vocational training
without difficulty.

42.3 Comments from the review

It appears that the MoC appreciates the need for individualised rehabil-
itation of prisoners. The Juvenile Rehabilitation Institution has the num-
bers of specialists to enable it to sustain this attention to measuring the
needs of these young people and plan services accordingly. This has also
been applied to female establishments. Hopefully the MoC would wish to
extend this approach into the prisons for adult male offenders, in which
current staffing levels may not be adequate.

43, Percentage of prisoners who access regime activities

43.1 Response from the Ministry of Corrections

Less than 40% of the overall prison population in Georgia take part in edu-
cation or similar rehabilitation activities.
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43.2 Relevant International Standards

The information provided in relation to Sub-section 42.2 is relevant to this
item.

43.3 Comments from the review

NGOs have pioneered the introduction of rehabilitation activities in the
prisons but resourcing and travel limitations mean that the coverage is
limited. Increasingly this is seen as the responsibility of the mainstream
prison administration, but the answer indicates there is more scope to
reach a wider proportion of the prison population with these vital services.

44, Number of prisoners who have accessed regime activities

44.1 Response from the Ministry of Corrections

Education programmes - 15 %
Employment programmes - 8.7%
Drug treatment programmes - 0.25%
Pre-release programmes - 3,8%

Individual activity records provided the following data

2011 | 2012 | 2013 | 2014 | 2015
Vocational/professional trainings 105 | 305 | 777 | 625 | 302
Training-educational programmes 53 260 85 335 | 775
Computer courses 63 343 | 377
Intellectual/cognitive meetings 208 | 692
Psycho-social programmes/therapy 87 72 152
Psycho-social trainings 22 54 277 [ 1110 1113
General Education 105 | 192 | 467
Total 180 | 619 | 1394 | 2885 | 3578

44.2 Relevant International Standards

The information provided in relation to Sub-section 42 is relevant to this
item.
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44.3 Comments from the review

No doubt the MoC would like to improve the low proportion of prisoners
who access pre-release courses. Lack of specialist staff in the adult prisons
(such as teachers, social workers and psychologists) mean that such cours-
es may need to be redesigned so that they can be delivered by the guards
who supervise the accommodation units.

There has been an increase in rehabilitative based regime activities over
the past 5 years. The impact on successful rehabilitation of the other pro-
grammes mentioned - drug treatment, employment and education - is
unlikely to be disputed. However new methods for implementing them
will also need to be developed as it is unlikely that sufficient mainstream
funding will be available to increase participation numbers.

GENERAL COMMENTS ON SECTION 6: PRISONER RESOCIALISATION

In Western Europe, throughout the final 30 years of the twentieth century,
the work of prisons in re-socializing offenders grew in importance. Regimes
had previously lacked any activities designed for preparation for release.
Education and work training were seen as essential for many offenders,
whose poor skills were shown to have contributed to their offending. Ed-
ucation is conceived more widely there than in the EaP countries and it
is common to see prisoners involved in classes where they are exploring
new social and life skills and learning how they can benefit from an ap-
preciation of literature. Unfortunately, prison overcrowding and reduced
budgets in these countries have limited the availability of these essential
activities.

As stated above, one of the key objectives of a prison system is to rehabili-
tate prisoners in order that they will not continue with a life of crime. There
is no single reason why individuals will return to their former criminal life.
However causes include: lack of socialization, lack of employment and
training, a feeling of rejection by society, antisocial attitudes, restlessness,
association with other criminals impulsiveness, lack of education, and ne-
glect or abuse by parents or guardians. There are many ways to reduce
recidivism and among the most cost-effective are social training and edu-
cation courses.

Health needs of prisoners have been made a particular priority and the
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administration has been pro-active in introducing schemes that seek to
screen for priority health issues and provide good quality treatment.

RECOMMENDATIONS ON SECTION 6: PRISONER RESOCIALISATION

Pre-release programmes. Programmes dealing with pre-release issues
are not expensive to organize and can make an important difference. They
should be seen as an essential part of the objectives of all prisons. Pre-re-
lease programmes should be made a top priority with support from the
National Probation agency. Other programmes should be developed that
respond to the criminogenic needs of prisoners.

Prison regime. Prison regimes must have a greater priority in the future
and should figure more within the strategic plan of the country.

Georgia > Page 185



SECTION 7. EARLY AND CONDITIONAL RELEASE

45. Conditional release

45.1 Response from the Ministry of Corrections

The Local Council of the MoC (‘the Council’) is a body that reviews issues
related to the release on parole and commutation of sentences. The num-
ber and territorial jurisdiction of the Councils and the procedure for dis-
cussing and deciding the release on parole are determined by an order of
the Minister. The Council consists of five members, representing any struc-
tural subdivision of the Civil Service of the MoC; National Probation Agen-
cy; High Council of Justice, non-governmental organizations; and general
and higher educational institutions.

If a convicted person has actually served the term established by law for
the release on parole, the administration shall immediately file a relevant
application with the Council and notify the convicted person about it. If
an additional time is required to obtain and process the necessary infor-
mation, the administration may file this application within seven days. A
convicted person, his/her defence lawyer/legal representative and close
relatives may submit additional information to the Council.

The Council reviews a case by oral hearing and/or without oral hearing, in
compliance with administrative procedures. The decision to deny a parole,
or to admit the case for oral hearing or to release a convicted person on pa-
role is taken by the Council without oral hearing, according to the assess-
ment criteria determined by the Minister. The decision shall include the
main circumstances of the case and details of the convicted person. When
reviewing an application, the Council takes into account the conduct of
the convicted person during his/her imprisonment, the criminal acts com-
mitted by him/her in the past; his/her character family status, the nature
of the crime committed and other circumstances that may influence the
decision of the Council.

The Council conducts an oral hearing if it considers that it is necessary to
obtain additional information from the convicted person to decide his/her
release on parole. By oral hearing, the Council decides to deny or grant pa-
role to the convicted person. The decision of the Council denying parole to
the convicted person may be administratively appealed to a court.
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If the Council decides to deny parole to the convicted person, an appli-
cation with the same request may be considered only after six months,
except when the outstanding sentence does not exceed six months and/
or if there are special circumstances. The issue of the release on parole of
convicted persons of minor age shall be considered every three months,
and the issue of the release on parole of other convicted persons shall be
considered every six months.

Five Councils (3 for adult male, 1 for juveniles and 1 - for female offenders)
review on monthly basis cases for early conditional release and commu-
tation of remaining term of a sentence into a less grave punishment. All
early conditional release mechanisms have a diverse membership, which
in addition to the MoC officials include representatives of relevant NGOs,
judicial organs and local universities. The early conditional release criteria
are linked with the results of the individual sentence planning.

45.2 Relevant International Standards

CoE Rec. on Parole (Preamble): Recognising that conditional release is one
of the most effective and constructive means of preventing reoffending
and promoting resettlement, providing the prisoner with planned, assist-
ed and supervised reintegration into the community;

CoE Rec. on Parole (General principles 4.a): In order to reduce the harmful
effects of imprisonment and to promote the resettlement of prisoners un-
der conditions that seek to guarantee safety of the outside community, the
law should make conditional release available to all sentenced prisoners,
including life-sentence

CoE Rec. on Prison Overcrowding (Article 24): Parole should be regarded
as one of the most effective and constructive measures, which not only
reduces the length of imprisonment but also contributes substantially to a
planned return of the offender to the community.

CoE Rec. on Prison Overcrowding (Article 25): In order to promote and ex-
pand the use of parole, best conditions for offender support, assistance
and supervision in the community have to be created, not least with a view
to prompting the competent judicial or administrative authorities to con-
sider this measure as a valuable and responsible option.

CoE Rec. on Parole (Articles 16 to 21): These paragraphs describe recom-
mended approaches to conditional early release.
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45.3 Comments from the review

The procedures described in the information provided by the MoC are
consistent with the advice given in paragraphs 16 to 21 of the CoE Rec. on
Parole. The multi-agency composition of the Local Councils (a subject on
which the Rules unfortunately appear not to give guidance) is most en-
couraging. Although the judiciary is represented in these decision-making
bodies, the process does not award the final decision about conditional
release to a court (which many would say does not have the expertise to
make important judgements about the success of rehabilitation or how
the prisoner is likely to respond to the circumstances that face him or her
if given conditional release).

46. Reduction of sentence under early release

46.1 Response from the Ministry of Corrections

The MoC does not keep statistics to indicate the average sentence lengths
reduction granted for conditional release.

46.2 Relevant International Standards

CoE Rec. on Parole (Article 45): Statistics should be kept on such matters as
the number of prisoners granted conditional release in relation to eligibil-
ity, the length of the sentences and the offences involved, the proportion
of time served before the granting of conditional release, the number of
revocations, reconviction rates and the criminal history and socio-demo-
graphic background of conditionally released prisoners.

46.3 Comments from the review

Not many governments collect these figures but they would be extremely
useful for managing the system and assessing its effectiveness. Informal
impressions, while referring to the information provided in the following
sub-section, are that more than half of prisoners are granted conditional
release but the normal amount is no more than a few months.
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47. Proportion of prisoners granted early conditional release

47.1 Response from the Ministry of Corrections

The percentage given early conditional release from all the prisoners eligi-
ble for parole varied considerably as follows:

2010-7.7%
2011 -9.6%
2012-18.5%
2013-17.3%
2014 -8.4%

Percentages for all years are calculated from a total number of cases re-
viewed by that year. Penitentiary establishments are obliged to automati-
cally send eligible cases to relevant boards.

47.2 Relevant International Standards

CoE Rec. on Prison Overcrowding (Article 23): The development of mea-
sures should be promoted which reduce the actual length of the sentence
served, by giving preference to individualised measures, such as early con-
ditional release (parole), over collective measures for the management of
prison overcrowding (amnesties, collective pardons).

CoE Rec. on Prison Overcrowding (Article 24): Parole should be regarded
as one of the most effective and constructive measures, which not only
reduces the length of imprisonment but also contributes substantially to a
planned return of the offender to the community.

47.3 Comments from the review

It is not easy to interpret the figures provided. It is possible that they take
the number of prisoners who apply to a Council in any year and calculate
the proportion of applications that were successful. However an individ-
ual adult prisoner can reapply every six months and a juvenile prison can
reapply every three months. The cumulative success rate may mean that
significantly more than these figures indicate get some kind of reduction
from their sentence.
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As the Rules confirm, general opinion is that the substantial period of pa-
role — linked to effective supervision by the probation service - is strongly
in the interests of safe release and lower levels of reoffending.

48. Proportion of prisoners granted early conditional release

This appears to be the same as the information in Sub-section 47.

49, Support from probation for ex-prisoners

49.1 Response from the Ministry of Corrections

National Probation Agency provides control and aid to the offenders
during the period of conditional release. Risks are assessed against these
offenders, their needs are defined and on this background individual sen-
tence plan is drawn and implementation supervised.

After the risk of harm has been identified for the probationer, his/her risk as-
sessment and individual sentence plan is elaborated by the multidisciplinary
team comprising of social worker, probation officer and psychologist.

The personal case-file of the offender is forwarded to the probation service
upon his/her release in order to further provide social and psycho-rehabil-
itation services in accordance with the needs of the beneficiary. As a first
step, the Multidisciplinary team reviews the likelihood of reoffending.

The second stage encompasses elaboration of individual sentence planand
involvement in rehabilitation programmes. Rehabilitation programmes
are reflected on the individual sentence plan and each topic of the plan
has certain responsible person assigned. A probationer gets involved in
mandatory or/and voluntary rehabilitation programmes according to their
needs. After the individual sentence plan is completed, relevant specialist
assesses the risks and needs of a probationer and either continues with the
plan or precedes him/her to the monitoring stage of the sentence.

The probation officers also work with the family of to-be-released offender
in order to prepare them to receive him/her back. In addition, probation
officers collect information about the offender’s family, living environ-
ment and other related circumstances for the Council case review.
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49.2 Relevant International Standards

CoE Probation Rules (Rule 53): In accordance with national law, probation
agencies may undertake supervision before, during and after trial, such
as supervision during conditional release pending trial, bail, conditional
non-prosecution, conditional or suspended sentence and early release.

49.3 Comments from the review

Research undertaken by the MoJ for England and Wales shows that reof-
fending is significantly lower if prisoners are given compulsory supervi-
sion for at least 12 months after release®®. Expenditure on such a service
is judged to be good value for money and was a key factor in widespread
reforms introduced there at the beginning of 2015.

50. Other support for ex-prisoners

50.1 Response from the Ministry of Corrections

In addition to NPA, LEPL Centre for Crime Prevention (CCP) under the Min-
istry of Justice of Georgia has been put into operation since 2012. The
mission of the CCP includes promotion of the prevention of recidivism in
Georgia, working with risk groups and implementing projects related to
primary crime prevention. NPA and the CCP closely cooperate and develop
some joint programmes for ex-offenders and for probationers as well.

The CCP’s basic programmes and directions include the rehabilitation and
re-socialisation programme for former prisoners, which were established
in December 2012. Under the programme, along with other supplemen-
tary services, special focus is made on former prisoner’s physical and men-
tal health problems, promotion of vocational education and employment
support in the appropriate direction. The programme aims, on the one
hand to protect the society from recidivism and on the other hand the
former prisoner’s to return to full-fledged citizenship; management and
development of the Juvenile Diversion Programme; and working with
groups at risk of committing crime, creating a referral system and finding
an appropriate support in the frames of already existing programme.

50.2 Relevant International Standards

% Ministry of Justice (2013) 2013 Compendium of re-offending statistics and analysis,
London: Ministry of Justice
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EPR (Rule 107.4): Prison authorities shall work closely with services and
agencies that supervise and assist released prisoners to enable all sen-
tenced prisoners to re-establish themselves in the community, in particu-
lar with regard to family life and employment.

EPR (Rule 26): Effective programmes for treatment during detention and
for supervision and treatment after release should be devised and imple-
mented so as to facilitate the resettlement of offenders, to reduce recidi-
vism, to provide public safety and protection and to give judges and pros-
ecutors the confidence that measures aimed at reducing the actual length
of the sentence to be served and community sanctions and measures are
constructive and responsible options.

50.3 Comments from the review

It is well known that a thriving NGO sector in Georgia has provided ser-
vices for ex-prisoners for several decades. When the CCP of the Ministry
of Justice surveyed the availability of help from these sources in advance
of the substantial amnesty of 2013, they announced that over 100 NGOs
operating in all regions of the country had registered to be included in the
voluntary after-care strategy.

51. Re-conviction of conditionally released prisoners

51.1 Response from the Ministry of Corrections

Statistics regarding the re-conviction rates of early conditionally released
persons are not available for 2010 to 2012. Figures for the subsequent
years were:

Total number of
Re-conviction re-convictions
Released |among early release among early
Year . . -
conditionally | prisoners the same | released prisoners
year / (% from total) [ (disregarding the
year of release)
2013 1579 50 (3.1%) 98
2014 894 35 (3.9%) 189
2015 (October) 763 26 (3.4%) 181
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51.2 Relevant International Standards

CoE Rec. on Parole (Article 43): In order to obtain more knowledge about
the appropriateness of existing conditional release systems and their fur-
ther development, evaluation should be carried out and statistics should
be compiled to provide information about the functioning of these sys-
tems and their effectiveness in achieving the basic aims of conditional re-
lease.

51.3 Comments from the review

In order to compute the rate of reconviction it will be necessary to know
the total numbers of prisoners released in those years. The normal stan-
dard set by criminologists for reoffending is the number of proven crimes
during two years following release from prison or completion of a commu-
nity sanction. In European countries about 40% of prisoners are reconvict-
ed within this period.

52. Reconviction rates for prisoners who complete their full sentence

52.1 Response from the Ministry of Corrections

Statistics regarding the reconviction rates of persons released after serving
their full sentence were only kept since 2014. In that year 711 prisoners
who completed their sentence have been convicted.

52.2 Relevant International Standards

CoE Rec. on Parole (Article 43): In order to obtain more knowledge about
the appropriateness of existing conditional release systems and their fur-
ther development, evaluation should be carried out and statistics should
be compiled to provide information about the functioning of these sys-
tems and their effectiveness in achieving the basic aims of conditional re-
lease.

52.3 Comments from the review

Statistics of this nature enable the effectiveness of parole decision-mak-
ing and post-release supervision to be measured and policy reforms to be
evaluated.
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GENERAL COMMENTS ON SECTION 7: EARLY AND CONDITIONAL RE-
LEASE

Supervised release on parole benefits the community, the prisoner and the
penitentiary service itself. Providing an incentive for early conditional re-
lease encourages more co-operative behavior during sentences of the vast
majority of prisoners. This allows for better offender management whilst
in prison but also aids successful rehabilitation after prison. Research
on recidivism rates for example, demonstrate that they are much lower
amongst offenders given early conditional release. However, this may be
because such offenders have a more positive attitude towards desisting
from crime anyway.

Prisoners provided with the opportunity to address their offending be-
havior and to develop a positive attitude to release allows for a greater
chance of rehabilitation. Normally there exists in the community support
and monitoring activities, which are commonly the responsibility of a Pro-
bation Service.

In recent years, the number of prisoners released on parole is approaching
European averages. However, the participation of the Probation Service
in the process is more limited than would be ideal. Proper assessments,
which focus on what would need to be done to help an individual com-
plete a period of parole satisfactorily, require the kind of risk and need as-
sessment best done by an agency experienced at supervising offenders in
the community. Unfortunately, penitentiary staff can be over concerned
with behaviour in the custodial environment, which is not a good predic-
tor of behaviour released.

RECOMMENDATIONS ON SECTION 7: EARLY AND CONDITIONAL RE-
LEASE

Risk assessment and individual sentence planning. Greater priority in
parole decisions should be given to the assessment of risk and plans to
mitigate it.

Training. A training programme should be developed and conducted for
all the actors in the early conditional release system in order that new tech-
niques can be included.
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SECTION 8. ALTERNATIVE SANCTIONS AND PROBATION

53. New alternative sanctions

53.1 Response from the Ministry of Corrections

No new alternative sanctions have been introduced since 2005. Howev-
er, even though the liberty restriction as an alternative sanction has been
available for judges since 1999, it has never been applied actually. In 2011,
amendment has been made in the Law on “Procedure of Execution of
Non-custodial Penalties and Probation’, according to which the concept of
the Halfway House (limited liberty establishment) has been introduced. In
2014 Liberty Deprivation Establishment was opened for adult liberty de-
prived men. It is planned to open Limited Liberty Establishment for adult
female liberty deprived persons as well.

According to the legislation, offenders can be housed in the Halfway house
by the decision of the Councils. The right for judge to decide upon sen-
tencing Halfway House as a sanction is postponed until January 2017.

Home arrest will be available for Juvenile offenders from 2016, implement-
ed by the National Probation Agency. The MoC has already purchased
electronic monitoring system (including 200 electronic bracelets) for juve-
niles. Later, the measure will be expended on adult offenders.

53.2 Relevant International Standards

CoE Rec. on Prison Overcrowding (Article 15): Probation [should be] an in-
dependent sanction imposed without the pronouncement of sentenced
to imprisonment.

The United Nations Standard Minimum Rules for Non-custodial Measures
(The Tokyo Rules) (Rule 2 (3)): “In order to provide greater flexibility con-
sistent with the nature and gravity of the offence, with the personality
and background of the offender and with the protection of society and
to avoid unnecessary use of imprisonment, the criminal justice system
should provide a wide range of non-custodial measures, from pre-trial
to post-sentencing dispositions. The number and types of non-custodial
measures available should be determined in such a way so that consistent
sentencing remains possible.”
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The Tokyo Rules (Rule 2 (4)):“The development of new non-custodial mea-
sures should be encouraged and closely monitored and their use system-
atically evaluated.”

53.3 Comments from the review

Probation legislation was first enacted in 2003. The legislation has been
substantially revised since then but presumably the basic sanctions it con-
tained have not been altered.

Further consideration about the appropriateness of the term “conditional
sentence”may encourage the adoption of the more normal European term
of “probation order”.

54, Purpose of alternative sanctions

54.1 Response from the Ministry of Corrections

The main goals of the NPA include: execution of sentences, prevention of
recidivism and re-socialization/reintegration of convicted offenders. In or-
der to encourage offenders to desist from crime emphasize is made on the
rehabilitation, re-socialization of the probationers and on introduction/
implementation of various individualised and prevention-oriented ap-
proaches as well. The NPA aims to increase the number of rehabilitation,
educational and vocational programmes and expand them more broadly
countrywide.

54.2 Relevant International Standards

The first principle of the CoE Probation Rules is the following: Probation
agencies shall aim to reduce reoffending by establishing positive relation-
ships with offenders in order to supervise (including control where neces-
sary), guide and assist them and to promote their successful social inclu-
sion / reintegration. Probation thus contributes to community safety and
the fair administration of justice.

54.3 Comments from the review

It is likely that a fuller explanation of the aims of the service is available in
most recent legislation or various concept notes and Ministerial Orders.
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55. Range of alternative sanctions

55.1 Response from the Ministry of Corrections

The MoC provided the following list of alternative sanctions:

« Community Service/Public Works;

- Deprivation of the right to occupy a position or pursue an activity
- Corrective Labour

« Restriction of Service in Military

« Restriction of freedom

- Property confiscation

« Home arrest (juveniles only)

55.2 Relevant International Standards

CoE Rec. on Community Sanctions, Point 1 of the “Guiding principles for
achieving a wider and more effective use of community sanctions and
measures” states:

Provision should be made for a sufficient number of suitably varied com-
munity sanctions and measures of which the following are examples:

- alternatives to pre-trial detention such as requiring a suspected offender
to reside at a specified address, to be supervised and assisted by an agency
specified by a judicial authority;

« probation as an independent sanction imposed without pronouncement
of a sentence to imprisonment;

- suspension of the enforcement of a sentence to imprisonment with im-
posed conditions;

« community service (i.e. unpaid work on behalf of the community);
- victim compensation/reparation/victim-offender mediation;

- treatment orders for drug or alcohol misusing offenders and those suffer-
ing from a mental disturbance that is related to their criminal behaviour;
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- intensive supervision for appropriate categories of offenders;

- restriction on the freedom of movement by means of, for example, cur-
few orders or electronic monitoring imposed with observance of Rules 23
and 55 of the European Rules;

- conditional release from prison followed by post-release supervision.

55.3 Comments from the review

European probation services have developed a wide range of supervised
“interventions” to provide courts with sentencing options more relevant
for the particular crime and the particular offender. As the National Proba-
tion Agency develops more experience, the answer in relation to juveniles
in Question 57 indicates that it can be expected to broaden its services
from the list currently sanctioned by legislation for adults and juveniles.

56. Diversion schemes

56.1 Response from the Ministry of Corrections

Liberalization of criminal justice policy in Georgia resulted in introduction
of diversion mechanism initially for juveniles (in November 2010) and sub-
sequently for adults (in November 2011). In 2012, 10,367 crimes commit-
ted by adults were reported, out of which 1247 persons (12%) were divert-
ed from criminal prosecution. In 2013, 13,324 crimes committed by adults
have been reported, out of which 1,678 persons (12.6%) were diverted
from prosecution.

56.2 Relevant International Standards

CoE Rec. on Community Sanctions (Guiding principles for achieving a wid-
er and more effective use of community sanctions and measures): Provi-
sion should be made for a sufficient number of suitably varied community
sanctions and measures of which the following are examples . . . . victim
compensation/ reparation/ victim-offender mediation.

56.3 Comments from the review

Georgia has pioneered diversion of juveniles in the South Caucasus and
the scheme it currently operates has received much attention and praise.
To begin with it focused only on juveniles guilty of relatively minor first-
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time offences. As experience has grown, diversion has been extended to
adults and to juveniles who may have already received diversion on a pre-
vious occasion.

57.Plans to introduce new alternative sanctions

57.1 Response from the Ministry of Corrections

Home arrest became available for Juvenile offenders from 2016 and is be-
ing implemented by the NPA. The MoC has purchased electronic monitor-
ing system (including 200 electronic bracelets) yet for juveniles. Later, the
measure will be expended on adult offenders.

57.2 Relevant International Standards

The information provided in relation to Sub-section 55.2 is relevant to this
item.

57.3 Comments from the review

UNICEF has been supporting the development of effective policies for ju-
venile offenders for many years. It is likely that reforms achieved with this
age group of offenders will have a positive impact on work with older of-
fenders.

58. Percentage use of alternative sanctions

58.1 Response from the Ministry of Corrections

The MoC gave the following statistics for all alternative sanctions. This does
not include the numbers of offenders subject to “liberty deprivation”

2010 -54.2%
2011 -58.9%
2012-59.7%
2013-71.9%
2014 - 64.5%
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58.2 Relevant International Standards

CoE Rec. on Community Sanctions (Rule 27): To the greatest possible ex-
tent research should enable comparisons to be made of the effectiveness
of different programmes.

CoE Rec. on Community Sanctions (Rule 28): Statistics should be devel-
oped that routinely describe the extent of use and the outcomes of com-
munity sanctions and measures.

58.3 Comments from the review

These figures seem to imply that about 40% of convictions result in a
custodial sentence. A more typical figure for European countries would
be 10%. Further comparison would require more details to be provided,
such as the gravity of the crimes involved and the number of previous
convictions. European probation services tend to focus their efforts on a
smaller number of high risk offenders who would otherwise attracted a
custodial sentence.

59. Use of “conditional sentence”

59.1 Response from the Ministry of Corrections

The figures provided by the MoC were as follows:
2010 - 47.6%

2011-52.3%

2012 - 48.6%

2013 - 57.0&

2014 -45.2%

59.2 Relevant International Standards

CoE Rec. on Prison Overcrowding (Article 15): Probation [should be] an in-
dependent sanction imposed without the pronouncement of sentenced
to imprisonment.
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59.3 Comments from the review

Taken together with the information provided in the Sub-section 58 (Per-
centage use of alternative sanctions), these figures suggest that the vast
majority of alternative sanctions were conditional sentence. It would be
interesting to know what proportion of offenders sentenced to “condition-
al sentence” was actively supervised by probation staff. According to Eu-
ropean experience — which may not be relevant - most convicted offend-
ers who are not sent to prison do not require active supervision. Financial
penalties or community service are the favoured sanctions for this group.
The efforts of the probation service would normally be concentrated on
a troublesome minority, perhaps no more than 20% of those, not sent to
prison. Further discussion with the Probation Agency about these figures
and their implications would be useful.

60. Success of supervised alternative sanctions

60.1 Response from the Ministry of Corrections

The following statistics were provided by the MoC:

Successfull Sentence terminated
Year y by Councils (Parole | Pardon |Amnesty| Total
completed
Boards)
2013 6165 738 8632 17887 |33422
2014 4179 157 3188 7514
2015 6127 129 4 6260

Number of offenders who successfully completed their sanctions in the
Liberty Deprivation establishment (Halfway House) is of 91%. As for per-
centage of offenders who remain law abiding citizens for up to 2 years af-
ter the end of their sanction (alternative sanction) period, the MoC does
not keep statistics.

60.2 Relevant International Standards

CoE Rec. on Community Sanctions (Rule 27): To the greatest possible ex-
tent research should enable comparisons to be made of the effectiveness
of different programmes.
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CoE Rec. on Community Sanctions (Rule 28): Statistics should be devel-
oped that routinely describe the extent of use and the outcomes of com-
munity sanctions and measures.

Tokyo Rule 2 (4) states that: The development of new non-custodial mea-
sures should be encouraged and closely monitored and their use system-
atically evaluated.

60.3 Comments from the review

The statistics provided whilst useful, are not designed to show the long-
term effectiveness of the criminal justice responses. The reduction in the
use of pardons and amnesties must be welcomed and future data will ben-
efit from the inclusion of information about whether offenders leaving the
system reduce their offending behaviour after their sentence has expired.
Certainly, use of such initiatives as‘Halfway’ house is excellent in helping in
the rehabilitation of offenders.

61. Imposition of conditional sentence

61.1 Response from the Ministry of Corrections

The MoC gave the following statistics:
2011 -3.94%

2012 -4.8%

2013-13%

2014 -4.14%

2015 (October) - 0.42%

61.2 Relevant International Standards

CoE Rec. on Community Sanctions (Rule 27): To the greatest possible ex-
tent research should enable comparisons to be made of the effectiveness
of different programmes.

CoE Rec. on Community Sanctions (Rule 28): Statistics should be devel-
oped that routinely describe the extent of use and the outcomes of com-
munity sanctions and measures.
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61.3 Comments from the review

By European standards, these are very low figures (despite the strange in-
crease in 2013). Likely explanations could include the fact that most of-
fenders given conditional sentence have committed very minor crimes
and are not particularly delinquent. Perhaps it indicates that more serious
offenders could be given this sanction instead of a custodial sentence if
failure rates (reoffending rates) are so low.

62. Electronic monitoring

62.1 Response from the Ministry of Corrections

As for juveniles, if legal representative agrees, electronic monitoring may
be applied in line with alternative sanctions. It will be implemented by the
NPA. The MoC has already purchased electronic monitoring system (in-
cluding 200 electronic bracelets) for juveniles. Later, the measure will be
expended on adult offenders.

62.2 Relevant International Standards

CoE Rec. on EM (Article 8): When electronic monitoring is used as part of
probation supervision, it shall be combined with interventions designed
to bring about rehabilitation and to support desistance.

62.3 Comments from the review

Requiring someone to stay in their home for part or whole of the day is an
effective punishment and in many cases would be preferable to a prison
sentence. However on its own it is unlikely to help the offender to under-
stand why he or she got into trouble or the changes in attitudes and be-
haviour required to live a crime-free life. Research evidence from the utili-
sation of electronically monitored curfews in European countries confirms
that the sanction does not affect reoffending. For this reason the Council
of Europe rules on Electronic Monitoring recommend that the sanction
should be coupled with rehabilitation services.
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63. Success of electronic monitoring

63.1 Response from the Ministry of Corrections

Until now the MoC does not keep statistics, as applicable legislation is ef-
fective from September 2015.

63.2 Relevant International Standards

CoE Rec. on Community Sanctions (Rule 28): Statistics should be devel-
oped that routinely describe the extent of use and the outcomes of com-
munity sanctions and measures.

63.3 Comments from the review

It is recognised that it requires resources to collect and analyse statistical
information. However, without this kind of data it is not possible to moni-
tor service standards for the effectiveness of policies.

GENERAL COMMENTS ON SECTION 8: ALTERNATIVE SANCTIONS AND
PROBATION

Support for Alternative Sanctions is not universal across all members of
society in European countries. In most cases, this can be attributed to lack
of understanding about offender management.

In some EaP countries, such as Ukraine and Azerbaijan, the department
within the Penitentiary Service that has inherited the Soviet-style super-
vision of released prisoners is in the process of transforming itself into a
modern Probation Service. Other countries have preferred probation to be
established separately from the penitentiary service.

There is good evidence to show that community supervision combined
with rehabilitation programmes performed better than imprisonment for
most mid-range offenders. Research undertaken by the MolJ for England
and Wales shows that reoffending is significantly lower if prisoners are giv-
en compulsory supervision for at least 12 months after release®. Expendi-
ture on such a service is judged to be good value for money and was a key
factor in widespread reforms introduced there at the beginning of 2015.

* Ministry of Justice (2013) 2013 Compendium of re-offending statistics and analysis,
London: Ministry of Justice
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Georgia has successfully introduced a full National Probation Service,
which now supervises around 50% of all sanctions, the majority of which
are conditional sentence. The level of reoffending is encouragingly low,
indicating that it should be possible for them to deal similarly with more
serious offenders.

RECOMMENDATIONS ON SECTION 8: ALTERNATIVE SANCTIONS AND
PROBATION

Probation intervention in penitentiary establishments. The level of re-
habilitation activity in penitentiary establishments is limited. As the Pro-
bation Service gathers expertise in rehabilitation it should play a role in
developing and staffing pre-release courses in all penitentiary establish-
ments.

Monitoring. Monitoring methods, to show the longer term impact of al-
ternative sanctions need to be improved. Offenders where possible, need
to be monitored for at least two years after the completion of their alterna-
tive sentence in order that the effectiveness of the Probation Service can
be appreciated by the wider general public, as well as the Criminal Justice
System itself.

Role of probation in parole. The National Probation Service should work
with the parole Councils to develop risk assessments for those being con-
sidered for early conditional release.
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SECTION 9. AFTERCARE

64. After-care organisations

64.1 Response from the Ministry of Corrections

The Rehabilitation Programs Division of the NPA implements rehabilitation
and re-socialization activities for the offenders released conditionally. Re-
habilitation programs are adopted on the base of the Division, delivered to
the offenders according to their individual risks and needs, both individu-
ally and in groups.

In addition to NPA, CCP has been put into operation since 2012. The mis-
sion of the CCP includes the promotion of the prevention of recidivism in
Georgia, working with risk groups and implementing projects related to
primary crime prevention.

64.2 Relevant International Standards

CoE Probation Rules (Rule 62): Once all post-release obligations have been
discharged, probation agencies may continue, where this is allowed by na-
tional law, to offer aftercare services to ex-offenders on a voluntary basis to
help them continue their law-abiding lives.

64.3 Comments from the review

Georgia is clearly moving ahead with a focus on crime prevention as well
as maintaining more traditionally penal programmes. Traditionally in many
countries in Eastern Europe offenders on conditional release programmes
had little supervision although research suggests that without interven-
tions such offenders become the prisoners of the future. Working with this
client group on preventative programmes is of key importance.

The UNODC report suggests that recidivism in many European countries
might be significantly reduced if prisoners were better prepared to make
the transition back into their communities. And also, if the communities
to which they were returning were more responsive to their resettlement
needs. Clearly finding employment is a priority because ex-prisoners meet
significant barriers in finding work. However, other needs include the
re-establishing social and family ties and possibly avoiding the tempta-
tions of drugs.
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65. Formal aftercare agreements

65.1 Response from the Ministry of Corrections

There are number of Government and Non-governmental organisation
with whom the MoC and the NPA has signed the Memorandum of Under-
standing concerning the aftercare of offenders. For example there are sev-
eral colleges in the auspice of Ministry of Education and Science (lberia,
Mermisi, Ikaros, Specter, LEPL Modus, Blacks and Gldani Vocational Train-
ing Centre) that provide various trainings, including driving license, small
business, tourism, web design, etc.

65.2 Comments from the review

A wider range of services that can support offender rehabilitation are po-
tentially available from the statutory agencies such as those responsible
for education, employment and healthcare. Formal agreements need not
necessarily involve the transfer of funds. Often initiatives taken by the pro-
bation service can help offenders to gain access to services that are avail-
able to them by right as citizens but which they do not feel comfortable to
approach.

66. Other aftercare initiatives

66.1 Response from the Ministry of Corrections

A variety of ancillary rehabilitation programmes are implemented in the
penitentiary establishments by the NGOs:

« The Centre for Information and Counselling on Reproductive Health
“Tanadgoma” implements straining/educational program “Sustaining
and scaling up HIV/AIDS and STI Prevention Programs for MARPs - FSWs,
MSM and prisoners”.

¢ The Georgian Centre for Psychosocial and Medical Rehabilitation of
Torture Victims (GCRT) provides trainings for social workers and psychol-
ogists of the Penitentiary Department in order to raise their qualification
as a facilitator of various psycho-social programs. GCRT also holds consul-
tative individual and group meetings with offenders.

- Georgian Association “Women in Business” implements vocational
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and professional courses in the penitentiary establishments, such as styl-
ist, masseur, computer, etc. “Women and Business” also provides training
for “Development of Small Business” and Bangkok Rules. It also provides
group psychological assistance to the offenders.

- National Museum in coordination with the MoC provides the delivery of
lectures and holds informational meetings on various topics.

66.2 Relevant International Standards

CoE Probation Rules, in the section in which it defines the terms, offers
the following definition of aftercare: Aftercare: means the process of re-
integrating an offender, on a voluntary basis and after final release from
detention, back into the community in a constructive, planned and super-
vised manner. In these rules, the term is distinguished from the term “reset-
tlement” which refers to statutory involvement after release from custody.

CoE Probation Rules (Rule 62): Once all post-release obligations have been
discharged, probation agencies may continue, where this is allowed by na-
tional law, to offer aftercare services to ex-offenders on a voluntary basis to
help them continue their law-abiding lives.

66.3 Comments from the review

These activities are mostly taking place within prison and are not so much
related to after-care activities. Perhaps the same NGOs operate with many
of the offenders upon release. However for offenders released to diverse
destinations after release support can be difficult to provide. The number
and quality of NGOs operating to help the rehabilitation of offenders is a
key part of any successful Criminal Justice System. In many countries the
Ministry of Justice aids their growth and impact through funding and oth-
er support.

67. Re-offending after release

67.1 Response from the Ministry of Corrections

Statistics on prisoners who were released after serving full sentences and
their reconviction are available since 2013 but the data on reconviction
was not kept until late 2013 and therefore is inaccurate.
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Now statistics are being collected for prisoners released after a full sen-
tence and specifically for those reconvicted in the year they are released.
For example in 2014, 4.3% of prisoners released in that year were recon-
victed.

67.2 Relevant International Standards

CoE Rec. on Parole (Article 45): Statistics should be kept on such matters as
the number of prisoners granted conditional release in relation to eligibil-
ity, the length of the sentences and the offences involved, the proportion
of time served before the granting of conditional release, the number of
revocations, reconviction rates and the criminal history and socio-demo-
graphic background of conditionally released prisoners.

67.3 Comments from the review

European countries are accustomed to over half of their prisoners being
convicted of a further crime within two years of release. For young adult
offenders the proportion is much higher. For older offenders guilty of more
serious crimes the reoffending rates are low. The startlingly low rate of re-
conviction require further examination in relation to issues such as: over
what period of time were further offences recorded; who provides the
reoffending figures and how reliable are they; and do they vary between
different types of prisoners?

GENERAL COMMENTS ON SECTION 9: AFTERCARE

Prisoner and offender rehabilitation is not popular in most of civil society.
Not surprisingly there is more sympathy for addressing the needs of those
who have not committed crimes.

The Crime Prevention Centre that is operated by the Ministry of Justice is
well known for initiatives it takes in providing services for socially excluded
people, including ex-prisoners.

RECOMMENDATIONS ON SECTION 9: AFTERCARE

Government support. The Government must seek the means of support-
ing both the statutory organizations and the NGO community in their will
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to support released offenders after the Criminal Justice System has com-
pleted its work.

Partnership agreements. The Ministry of Justice should develop partner-
ship agreements with particularly the Social Welfare Department, Health
Department and the Education Department, in order that the statutory
services can play an expanded role with offenders.

Social re-integration centres. Special centres should be developed for
the social re-integration of offenders. The more informal approaches that
NGOs can offer will be more attractive to ex-prisoners, who have mostly
come to mistrust the official agencies of the government. NGOs are more
able to adapt their approaches in the light of experience than government
services that are reliant on legislation.
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SECTION 10. DATA AND STATISTICS

68. Overcrowding statistics

68.1 Response from the Ministry of Corrections

The percentage of the prison population load per facility is kept by the
MoC related to the prison overcrowding and in particular the number of
prisoners in relation to the capacity of each establishment. Capacity of
each establishment is defined by the Ministerial Order #106. The order is
currently out-dated and new standards will be approved by the Minister in
2016, which will calculate 4m? space per offender.

68.2 Relevant International Standards

CoE Rec. on Prison Overcrowding (Article 5): In order to devise a coherent
strategy against prison overcrowding and prison population inflation a
detailed analysis of main contributing factors should be carried out, ad-
dressing in particular such matters as the types of offence which carry long
prison sentences, priorities in crime control, public attitudes and concerns
and existing practices.

CoE Rec. on Parole (Article 45): Statistics should be kept on such matters as
the number of prisoners granted conditional release in relation to eligibil-
ity, the length of the sentences and the offences involved, the proportion
of time served before the granting of conditional release, the number of
revocations, reconviction rates and the criminal history and socio-demo-
graphic background of conditionally released prisoners.

68.3 Comments from the review

It is likely that the MoC retains detailed figures about prisoner numbers
which can be matched to the certified number of available places in each
establishment. This is clearly an essential tool for assisting population
management.
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69. Re-offending statistics

69.1 Response from the Ministry of Corrections

The number of re-offending for a reporting period (persons who were
released during the previous year and re-entered the penitentiary estab-
lishments) is kept regarding the rates of reoffending for different sections
of the Criminal Justice System, as well as the number of re-entering for a
reporting period (persons who were released in a reporting period and
re-entered the penitentiary establishments).

69.2 Relevant International Standards

CoE Rec. on Prison Overcrowding (Article 5): In order to devise a coherent
strategy against prison overcrowding and prison population inflation a
detailed analysis of main contributing factors should be carried out, ad-
dressing in particular such matters as the types of offence which carry long
prison sentences, priorities in crime control, public attitudes and concerns
and existing practices.

CoE Rec. on Parole (Article 45): Statistics should be kept on such matters as
the number of prisoners granted conditional release in relation to eligibil-
ity, the length of the sentences and the offences involved, the proportion
of time served before the granting of conditional release, the number of
revocations, reconviction rates and the criminal history and socio-demo-
graphic background of conditionally released prisoners.

69.3 Comments from the review

It is necessary to record and analyse criminal justice statistics so that agen-
cies can understand the effectiveness of their services. As justice systems
seek to reduce reoffending rates, and find an appropriate balance between
punitive and rehabilitative regimes, data collection and analysis is vital.
However, it is always difficult to find the resources that this requires.

In many countries, examination of data has indicated that short prison
sentences for mid-range offenders can often make them more criminally
minded.
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70. Statistics on re-offending

70.1 Response from the Ministry of Corrections

Statistics on re-offending are kept in relation to convicts/probationers who
were released either conditionally or after serving their full sentence. The
MoC is able to provide total numbers of all previous convictions concern-
ing any of these groups for every year, as well as re-offending committed in
the calendar year of their release. The statistics is broken down by gender
and age.

70.2 Relevant International Standards

CoE Rec. on Community Sanctions (Rule 28) states: Statistics should be
developed that routinely describe the extent of use and the outcomes of
community sanctions and measures.

70.3 Comments from the review

The answer confirms that information is kept in relation to different types
of offender. No doubt it is routinely consulted and analysed in order to in-
form decisions about the methods that are being used and the differential
allocation of resources across the whole caseload.

71. Other data relevant to overcrowding
71.1 Response from the Ministry of Corrections

No additional information was provided regarding any other data that is
important in assessment of the extend of overcrowding in Georgia.

71.2 Relevant International Standards

CoE Rec. on Prison Overcrowding (Article 5): In order to devise a coherent
strategy against prison overcrowding and prison population inflation a
detailed analysis of main contributing factors should be carried out, ad-
dressing in particular such matters as the types of offence which carry long
prison sentences, priorities in crime control, public attitudes and concerns
and existing practices.

CoE Rec. on Parole (Article 45): Statistics should be kept on such matters as
the number of prisoners granted conditional release in relation to eligibil-
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ity, the length of the sentences and the offences involved, the proportion
of time served before the granting of conditional release, the number of
revocations, reconviction rates and the criminal history and socio-demo-
graphic background of conditionally released prisoners.

71.3 Comments from the review

It is difficult for this review to judge whether further investment in data
processing is likely to assist.

72. Use of data for informed policy

72.1 Response from the Ministry of Corrections

The date for the statistics to be presented is collected by Analytical De-
partment of the MoC and is defined by an individual order of the Minister
of Corrections of Georgia, which includes daily, weekly, monthly, quarterly
and annual reports. The data is made available to CJRICC for general policy
planning.

In addition, MoC efforts to further enhance existing data system to elab-
orate special software capable of comprehensive data analyses. Currently,
MoC is developing software which will include information about classifi-
cation and risk assessment of the offenders.

72.2 Relevant International Standards

CoE Rec. on Prison Overcrowding (Article 5): In order to devise a coherent
strategy against prison overcrowding and prison population inflation a
detailed analysis of main contributing factors should be carried out, ad-
dressing in particular such matters as the types of offence which carry long
prison sentences, priorities in crime control, public attitudes and concerns
and existing practices.

CoE Rec. on Parole (Article 45): Statistics should be kept on such matters as
the number of prisoners granted conditional release in relation to eligibil-
ity, the length of the sentences and the offences involved, the proportion
of time served before the granting of conditional release, the number of
revocations, reconviction rates and the criminal history and socio-demo-
graphic background of conditionally released prisoners.

Criminal Justice Responses to Prison Overcrowding in EaP Countries > Page 214



72.3 Comments from the review

It is likely that sufficient data is available internally as part of the exceed-
ingly difficult task of overall population management that has to bear in
mind keeping prisoners as near as possible to their home area; separating
groups that might be in conflict; planned closure of units for repairs and

refurbishment; etc.

GENERAL COMMENTS ON SECTION 10: DATA AND STATISTICS

More reliable data, and sophisticated analysis, will allow improvement
targets to be set for each part of the penal system. The introduction of
computers to automate this work will require a significant investment in
suitable software.

Each year the CoE and the UN publish statistics about the penal system in
most countries. The UN International Statistics on Crime and Justice 2010
reported: “Another, even more disturbing observation that has been made
repeatedly is that many member states continue to be unable to answer
the UN CTS questionnaire at all, or are only able to provide a partial re-
sponse. This state of affairs is in part due to a very basic reason: some or
all of the required data are not available. However, less excusable is the
situation for many other countries that are known to possess the required
data but do not respond”®.

RECOMMENDATIONS ON SECTION 10: DATA AND STATISTICS

Data collection. Data should be collected about reoffending within two
years of release from prison. This should distinguish between those receiv-
ing compulsory supervision as a condition of release and those who have
served their full terms.

% UNOCD report ‘International Statistics on Crime and Justice (European Institute for Crime Prevention
and Control, Affiliated with the United Nations(HEUNI) P.O. Box44 and United Nations Office on Drugs and
Crime(UNODC) POBox5 1400Vienna Austria - HEUNI Publication Series No. 64 2010
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SECTION 11. CRIME AS A WHOLE COMMUNITY RESPONSIBILITY

73. Community crime prevention initiatives

73.1 Response from the Ministry of Corrections

None of schemes on community based crime reduction initiatives operat-
ing in the communities in Georgia in recent years (for example neighbour-
hood watch schemes or whistle blowing schemes) are in operation.

The Prosecutors Office of Georgia introduced the “Community Prosecutor”
programme in 2006 in various regions of the country. The programme aims
to enhance the effectiveness of the crime-prevention capabilities of the
Office, to increase in transparency and to strengthen ties with the society.

Within the frames of the programme, sport, cultural intellectual-educa-
tional and charity events are held countrywide. The target groups for the
programme are generally juveniles and young people. Special attention is
taken to juvenile offenders and probationers

According to the recent surveys, the public awareness about the Criminal
Justice System and trust in Prosecutors Office has increased.

73.2 Relevant International Standards

CoE Probation Rules (Rule 98): Where provided by national law, the ex-
pertise and experience of probation agencies shall be used in developing
crime reduction strategies. This may include making use of joint interven-
tions and partnerships.

CoE/CM Rec (2003) 21 concerning partnership in crime prevention (Arti-
cle 1): Nationally, governments should commit themselves and co-ordi-
nate their initiatives to develop and implement policies and strategies for
crime prevention and community safety (for example, by way of creating
national crime prevention councils, adopting national crime prevention
programmes etc.).

73.3 Comments from the review

It may be that this is a topic for a future donor projects. At present it would
be difficult to justify mainstream investment in community crime preven-
tion. Naturally any effective initiatives of this type would have widespread
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value, but careful experimentation would be necessary in order to make
decisions about what approaches would be cost-effective.

74. Civil society monitoring of prisons

74.1 Response from the Ministry of Corrections

Public Defender of Georgia (Ombudsman) and the National Preventive
Mechanism under its auspice have the unimpeded access to all peniten-
tiary establishments. Recently, the Ombudsman was granted the right to
photo-recording during the monitoring visits, in accordance to the Geor-
gian Law on Personal Data Protection.

In addition, the International Committee of the Red Cross (ICRC) and the
United Nations High Commissioner for Refugees (UNHCR) have unrestrict-
ed access to all penitentiary establishments for the purpose of monitoring
the detention conditions; they also have right to retrieve any information
from the records office and to meet with any prisoner according to their
will and conduct interview with them in private

Since 2013 some NGOs periodically conducted researches in the peniten-
tiary establishment (rights of sexual minorities, past facts of torture and
ill-treatment and current treatment practice).

The last legislative amendments to the Imprisonment Code included the
creation of Special Consultative Board. Experts and the representatives of
civil society are participating in the working process of the board.

74.2 Relevant International Standards

EPR (Rule 93.1): The conditions of detention and the treatment of prison-
ers shall be monitored by an independent body or bodies whose findings
shall be made public.

EPR (Rule 93.2): Such independent monitoring body or bodies shall be en-
couraged to co-operate with those international agencies that are legally
entitled to visit prisons.

74.3 Comments from the review

Prisons inevitably are closed institutions and even the most effective man-
agement and supervision cannot guarantee that appropriate standards of
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behaviour by staff and prisoners will always apply. Civil monitoring should
stand alongside a proper system of management inspections and the abil-
ity for staff and prisoners to make complaints that will be properly inves-
tigated.

75. Publicity for crime reduction

75.1 Response from the Ministry of Corrections

One of the main tasks of the Ministry of Internal Affairs is to ensure public
order and safety of the citizens, reduction of number of crime and offenc-
es. Considering that the Ministry is focused on prevention and not on the
punishment, therefore Public Relations Department carried out a number
of social campaigns on various topical issues.

From 2015 Ministry of Internal Affairs is implementing informational
and educational programme “Maintenance of law and crime prevention
programme for public schools” Programme also involves pupils from
non-Georgian public schools. The programme aims to raise awareness
among young people on organized crime, particularly regarding cyber-
crime, membership of the criminal world, trafficking, etc.

Within the frames of the programme educational-informative meetings
are held on the topic of organized crime at private and public schools by
the representatives of the Main Division against the Fight with Organized
Crime under the Central Criminal Police Department.

With the view of organized crime prevention and in order to raise social
awareness, the following activities have been implemented:

« Auto-radio aired weekly radio programme -“In Frames of Law” dedicated
to the issues of the organized crime. Ministry of Internal Affairs represen-
tatives provided comprehensive answers to the questions raised by the
citizens on radio live programme.

« Fiction-documentary film series - “Identification” were created. Each ep-
isode was based on the actual facts, covering activities conducted by the
Ministry of Internal Affairs units to fight various forms of crime.
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75.2 Comments from the review

The range of initiatives described in this answer is quite promising. How-
ever they do tend to emphasise warning people about the consequenc-
es of committing crime. Another approach that should be borne in mind
involves strengthening communities with social activities — particularly
aimed at high risk groups such as young adults experimenting with drugs
- to provide constructive alternatives and routes into employment or fur-
ther education.

76. Encouraging reform of offenders

76.1 Response from the Ministry of Corrections

The MoCis moving from a Punitive to a Rehabilitative approach. In order to
encourage offenders to desist from crime, MoC aims to develop adequate
educational and vocational training programmes in the penitentiary es-
tablishments as well as to expand employment opportunities. Particular
emphasis is made to the reform of health care service that will be tailored
to the needs of individual offenders. It is essential to develop effective re-
habilitation and reintegration activities at the state policy level, strengthen
legal guarantees of prisoners, and enhance conditional release system as
well as to ensure continuous professional development of the personnel.

In the pursuit of the above mentioned objective, NPA is largely focused on
rehabilitation, re-socialisation, and introduction/implementation of indi-
vidualised and prevention-oriented approaches. NPA aims to increase the
number of rehabilitation, educational and vocational programmes and ex-
pand them more broadly countrywide.

Among top priorities of the GoG within the framework of the Juvenile
Justice Reform is to comply with international standards, to prevent crime
among juveniles and through individual rehabilitation programmes re-
duce recidivism. Within the framework of this reform, JJCG was adopted.
Implementation of the JJCG pays special focus on the prevention and de-
velopment of the rehabilitation programmes. Cooperation with the ser-
vice delivery organisations is especially important in this regard.

76.2 Comments from the review

The NPA is fulfilling an important task on behalf of the community of at-
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tempting to reduce the likelihood that known offenders will commit fur-
ther crime. The group of “known offenders” are likely to include those who
will present most risk to the community. An effective Probation Service will
be attempting to identify those at most risk and presenting supervision
packages to courts or the parole Local Councils intended to engage with
their offending behaviour.

GENERAL COMMENTS ON SECTION 11: CRIME AS A WHOLE COMMU-
NITY RESPONSIBILITY

Traditionally the subject of crime and punishment has been seen by the
general public as only something that involves offenders and criminal jus-
tice agencies. The concept of crime prevention as something all living in
a community should consider is a relatively new concept; alongside this,
can be put the subject of the rehabilitation of offenders. This must involve
communities and support agencies within those communities, in order
that re-socialisation and rehabilitation can operate. Many alternative sanc-
tions including community service are reliant on community support. The
greater visibility in for certain sanctions such as community service, the
greater understanding develops amongst the community.

New methods of conflict resolution are developing in communities, which
bring together statutory and voluntary organisations. Mediation is increas-
ing in use and the idea of restorative justice provides opportunities for re-
sponses to be made outside the criminal justice system.

Development of community organisations to debate crime are useful to
ensure that the responsibilities for crime and offender are hared across the
wider community. It has great advantages in helping communities deal
with offender’s rehabilitation. The MoC should take a lead in encouraging
community-based schemes related to tackling crime alongside the police.
Across Europe there is much to be celebrated as best practice and exam-
ples from which to take good ideas for Georgia.

Diversion schemes including restorative justice and mediation are now
gaining credibility throughout criminal justice services and civil society
alike in many countries. Georgia should expand this provision in order to
continue to emphasise its support for the rehabilitation focus it has begun.
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RECOMMENDATIONS ON SECTION 11: CRIME AS A WHOLE COMMUNI-
TY RESPONSIBILITY

Community-based crime reduction. To develop a strategy on communi-
ty based crime reduction that involves the main social agencies, civil soci-
ety and local people in the most at-risk communities. The CJRICC should
consider whether a national crime reduction strategy would be a proper
reform for it to support.
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SECTION 12. FUNDING

77.Investment in penitentiary system

77.1 Response from the Ministry of Corrections
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Note: the budget of central apparatus is increased due to merger of apparatus
of Penitentiary Department into MoC.

Through 2009-2015 period MoC managed the budget of its Central Appar-
tus and the Medical Department. The Penitentiary Department had bud-
getary autonomy from the MoC. Since July 1 2015, within the framework
of the structural reform package, Penitentiary Department has been abol-
ished as an autonomous body and has been fully integrated into the MoC,
inluding its budget.

NPA has got two financing sources, assignees of state budget and own (not
budget depending) incomes. Budget and own funds were used for repair
and rehabilitation works of administrative office of the NPA and its equip-
ment; for procurement of software; financing of installation of electronic
monitoring system; operation costs of establishment, including provision
of food for offenders; financing of educational programmes for the pur-
pose of re-socialization, re-integration and offense prevention; costs for
provision of relevant working conditions in regional offices; to purchase
fuel/lubricant materials, maintenance, operation and insurance and other
office costs.

2010 | 2011 | 2012 | 2013 | 2014 | 2015

Name
year year year year year year

Costs for National
Probation Agency (16780521994 138|2880 854 |5312394|7 040 196 |9 472 937
in GEL
Salary 1219628 (12881262227 0823 194 1824 918 443 | 4 840 000

Goods and service| 416002 | 565906 | 627476 | 969079 | 1038651 |1 235329

Social security 2236 | 10000 | 17586 | 19809 | 60752 | 50000
Other costs 440 3248 21 15474 | 17681 | 27256
Non-financial

° ancia 39746 | 126858 | 8689 |1039303| 929936 |3316292
assets
Grant 74547 | 74733 | 4060

As mentioned above, NPA has additional (not budget) income, including
fees for the agency service. This (not budget) income is spent according
to the advance estimates, approved by authorities. Gained amounts are
spent for material incentives, financing of business projects in order to pro-
vide re-socialization and rehabilitation of probationers, to arrange sport
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activities from them, development of material and technical and computer
base and improvement of serving offenders.

77.2 Comments from the review

It is not possible for the review to assess the appropriateness of this fund-
ing. However general opinion in European justice circles is that the treat-
ment a person on probation receives should not depend on their ability
to pay. Thus the established system in Georgia, whereby probationers can
pay for permission to leave the country for a temporary holiday, has been
criticised by the Council of Europe.

78. Funding for future strategy

78.1 Response from the Ministry of Corrections

Policy formulation and implementation is funded with 8.815.000 GEL (ap-
proximately 3.390.000 Euros).

78.2 Comments from the review

Itis not possible for the review to assess the appropriateness of this funding.

79. Sufficient resources

79.1 Response from the Ministry of Corrections

At the present stage MoC is in compliance with current demands, both
in the fields of penitentiary and probation. Though, realisation of planned
infrastructural projects (such as juvenile offender complex for 14-22 aged
offenders) will need sufficient funding.

While the MoC manages current system with available resources, more
support is necessary to ensure formation of fully staffed and trained peni-
tentiary service. In addition, more funding is needed for international proj-
ects in order to provide full compliance with all relevant standards.

79.2 Relevant International Standards

We are not aware of international standards concerning the resources nec-
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essary for running penitentiary and probation services. Nevertheless CoE
Rec. on Community Sanctions (Rule 42) has some relevance: The imple-
menting authorities shall have adequate financial means provided from
public funds. Third parties may make a financial or other contribution but
implementing authorities shall never be financially dependent on them.

79.3 Comments from the review

Governments in Western European countries rarely operate their peni-
tentiary services with anything like shortfall in the necessary funding. On
average, governments in Western European countries divide their penal
sector budget so that 75% is spent on their penitentiary service and 25%
on their probation service. These figures can be deduced by analysing fig-
ures about finance and financial accountability in “Probation in Europe”
by Kalmthouth and Durnescu®. Experience has shown that a substantial
investment in community sanctions and measures at this kind of level is
necessary if they are to have a suitable impact on sentencing patterns. If
the split of funding is any more in favour of the penitentiaries, the proba-
tion service will not have enough cash to attract suitable numbers of staff
to provide properly supervised rehabilitation services.

GENERAL COMMENTS ON SECTION 12: FUNDING

Funding is often given as the reason for the poor conditions that exist in
the prison estate. The general message within this report is that although
finance is important, of greater importance is the co-operation and co-or-
dination of each part of the Criminal Justice System, in order that they
complement each other in their pursuit of a common mission.

Georgia is clearly competent in the way it realistically plans budgets and
costs out strategy. As the whole justice system works toward greater syn-
ergy, resources become far more effectively used.

The start of a future strategy should involve all actors in the Criminal Jus-
tice sector in understanding how resources can be wasted in inappropriate
sentencing - and how they can be harnessed more effectively for crime
reduction and offender rehabilitation.

% Probation in Europe, A.M. van Kalmthout & I. Durnescu (eds.) ISBN: 978-90-5850-450-0. Published by aolf
Legal Publishers (WLP) 2008
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RECOMMENDATIONS ON SECTION 12: FUNDING

Balanced budget. A long-term target should be established for the rela-
tive resourcing of penitentiary and probation services within the overall
corrections budget. It may be that the 75% — 25% split commonly found in
European countries would be appropriate.

Cost-centred budgeting. Serious consideration should be given to de-
termining the realistic unit costs of delivering each community sanction
so that informed judgements about their relative value can be made. This
might show, for example, that a new form of directly-supervised Commu-
nity Service is achieving better reconviction rates than electronically mon-
itored home detention - or vice versa.

80. Additional comments

80.1 The question was included in the event that the individual country
wanted to add information not previously requested. The MoC added
additional data which has been used in the response of other questions
(Sub-sections).
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CONCLUSIONS

The CoE is pleased with the interest that has been shown by the MoC of
Georgia for further cooperation to improve its penal services. The effort it
has made to provide a great deal of information about the current situa-
tion and future plans indicate a willingness to explain problems as well as
successes.

For many years, reforms in Georgia have been driven by strategic think-
ing and wish to achieve international standards. It was the first country in
the region to establish a probation service. Since it is temporarily inflated
prison population was reduced to regional norms a growing number of
education and rehabilitation programmes are being delivered. The Half-
way House is a bold experiment to train and support offenders who are
not quite ready to fend for themselves in the community. At the other end
of the justice spectrum Georgia has pioneered the important innovation of
diverting less serious offenders from the justice system and implementing
restorative solutions instead. As always a lively civil sector is supporting
this work and calling for further reforms.

Clearly the MoC monitors the impact of its services and the various work-
ing groups that are tasked with identifying further reforms of the system
will be well aware of the issues raised by the questionnaire. The prison
population is still too high, particularly bearing in mind the relatively low
crime rate in the country. The numbers in prison on pre-trial detention
have halved in the last five years but there is always more that could be
done to reduce this harmful measure. Although the proportion of juve-
niles in custodial institutions is much lower than European levels, the rate
is still amongst the highest in the region. Community Service does not yet
have the clout to inspire judges that it is a reasonable alternative to a short
custodial sentence. Rehabilitation programmes operate in the prisons but
they are not yet reaching enough prisoners to make a real difference to re-
conviction rates. A further issue identified by the questionnaire that possi-
bly should find a place on the reform agenda is better financial monitoring
so that the real comparative cost of all penal sanctions could be accurately
compared so that limited budgets can achieve the best impact.

The CPT sets some very high demands through its country inspections and
general standards. Georgia has shown that it wishes to follow this route
and the CoE will join with the justice agencies and civil society to provide
as much help as possible.
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Criminal Justice Responses to Prison Overcrowding in Moldova

This report describes and comments on the current situation in Moldova
in relation to tackling penitentiary overcrowding and improving prisoner
rehabilitation. It is part of a project operating in four Eastern Partnership
(EaP) countries (Armenia, Georgia, Republic of Moldova and Ukraine) that
have agreed to receive advice from the Council of Europe (CoE) in relation
to these key aspects of offender management.

In pursuing such reforms, these countries are fulfilling an obligation they
undertook when joining the CoE to harmonise their justice legislation and
services with European standards. Standards relevant to these issues are
set out in official recommendations published by the CoE.

ABBREVIATIONS

As reference will frequently be made in the text of this report to six CoE
recommendations, they will be abbreviated as follows:

« EPR: refers to Rec(2006)2 on the European Prison Rules;

« CoE Probation Rules: refers to CM/Rec(2010)1 on the Council of Europe
Probation Rules;

« CoE Rec. on Parole: refers to Rec(2003)22 on conditional release (parole);

« CoE Rec. on Prison Overcrowding refers to R (99)22 concerning prison
overcrowding and prison population inflation;

« CoE Rec. on EM: refers to CM/Rec(2014)4 on Electronic Monitoring.

« CoE Rec. on Community Sanctions: refers to R(92)16 on the European
Rules on community sanctions and measures;

Other recommendations of general relevance to this report are:
+R(99)19 concerning mediation in penal matters;

+ Rec(2000)22 on the improvement of implementation of the European
Rules on community sanctions and measures;

+ Rec(2006)13 on the use of remand in custody, the conditions in which it
takes place and the provision of safeguards against abuse;
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« CM/Rec(2008)11 on European Rules for Juvenile Offenders subject to
Sanctions and Measures;

+ Rec(2012)12 on Foreign Prisoners;

+ Rec (2003)23 on the Management of Life-sentence and Other Long-term
Prisoners.

In addition, further statements and guidance about offender management
are available in the standards published by the European Committee for
the Prevention of Torture and Inhuman or Degrading Treatment or Punish-
ment (CPT), judgements of the European Court of Human Rights (ECtHR)
and by the United Nations.

THE OVERALL PROJECT: PROMOTING PENITENTIARY REFORMS (FROM
A PUNITIVE TO A REHABILITATIVE APPROACH)

1.The aims of the Project:

- to combat prison overcrowding and support use of community sanctions
and measures;

- to establish regional co-operation and a strategic approach on prison
overcrowding;

- to reduce recidivism of former prisoners contributing to a healthier soci-
ety and less crime.

2.The Project has worked through:

- bilateral work as well as multilateral exchange of experience and cross-in-
teraction;

- holding working meeting with participation of the representatives of the
relevant ministries of the target countries through developing a compar-
ative analyses report based on carried study on combating prison over-
crowding in target countries;

- establishing a network and a forum for exchange of good practices be-
tween medium and high level representatives of the relevant ministries of
the target countries for combating the prison overcrowding; and
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- competency development of the trainers from the Training Centres /
Academies of the target countries charged with training of prison and pro-
bation staff.

3.The Project activities:

- Translate into six languages: Armenian, Azeri, Georgian, Romanian, Rus-
sian and Ukrainian the CoE Committee of Ministers recommendations and
the extracts from the CPT general reports related to combating prison
overcrowding;

- Develop e-compendiums of the Council of Europe documents on com-
batting prison overcrowding in six target languages and disseminate
among the penitentiary and probation agencies and the training centres
in charge of training prison and probation staff in target countries;

« Conduct study on prison overcrowding in target countries and develop
country specific recommendations;

+ Hold a high-level conference to highlight main findings of the study on
prison overcrowding, discuss the recommendations provided and define
the possible ways for their implementation; and

« Conduct Training of Trainers on Combating Prison Overcrowding for the
trainers of the Training Centres / Academies of the target countries charged
with training of prison and probation staff.

THE QUESTIONNAIRE

Information was sought from the MoJ of Moldova (MoJ) about policy and
implementation issues that relate to penitentiary overcrowding and pris-
oner rehabilitation. A total of 80 questions were divided between the fol-
lowing 12 sections:

1. Strategy and legislation;
2.The judiciary;
3. Police and prosecution;

4. Penitentiary service;
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5. Prison overcrowding;

6. Prisoner re-socialisation;

7. Early and conditional release;

8. Alternative sanctions and probation;

9. Aftercare;

10. Data and statistics;

11. Crime as a whole community responsibility; and
12. Funding.

Answers to the questions were submitted by the MoJ in November 2015.
The CoE is extremely grateful to officials for undertaking the considerable
amount of work involved. In the following part of this report, most of the
answers are given in full.

Each answer is followed by a series of comments and recommendations,
which include reference to relevant CoE standards. At the end of each of
the 12 sections some overall comments and recommendations are provid-
ed. A questionnaire used to carry out the study is attached as an appendix.
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SECTION 1. STRATEGY AND LEGISLATION

1. Direction of Policy

1.1 Response from the MoJ

The reform measures, stipulated by the Strategy for Justice Sector Reform
for the years 2011-2016, approved by the Decision of the Parliament no. 6
of 16 February, 2012 are the following:

I. Justice system;

II. Criminal justice;

Ill. Access to justice and enforcement of court decisions;

IV. Integrity of the justice sector actors;

V. Role of justice for the economic development;

VI. Respect for human rights in the justice sector;

VII. Well-coordinated, well-managed and accountable justice sector.
1.2 Relevant International Standards

CoE Rec. on Prison Overcrowding (Introduction): Affirming that measures
aimed at combating prison overcrowding and reducing the size of the
prison population need to be embedded in a coherent and rational crime
policy directed towards the prevention of crime and criminal behaviour,
effective law enforcement, public safety and protection, the individualisa-
tion of sanctions and measures and the social reintegration of offenders;

CoE Rec. on Prison Overcrowding (Article 19): Prosecutors and judges
should be involved in the process of devising penal policies in relation to
prison overcrowding and prison population inflation, with a view to en-
gaging their support and to avoiding counterproductive sentencing prac-
tices.

CoE Rec. on Prison Overcrowding (Article 20): Rationales for sentencing
should be set by the legislator or other competent authorities, with a view
to, inter alia, reducing the use of imprisonment, expanding the use of com-
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munity sanctions and measures, and to using measures of diversion such
as mediation or the compensation of the victim.

1.3 Comments from the review

The titles of these reform measures cover the whole range of criminal jus-
tice. Nevertheless it would be necessary to study the individual documents
- and any associated action plans - to identify their relevance to prison
overcrowding and whether there are any divergences from Council of Eu-
rope (CoE) standards.

2. Minimum sentences

2.1 Response from the MoJ

The Criminal Code of the Republic of Moldova includes minimum man-
datory prison sentences. In accordance with article 70 (2) of the Criminal
Code of the Republic of Moldova (2002), imprisonment shall be set for a
term of from 3 months.

The Criminal Code of the Republic of Moldova stipulates in the special part
imprisonment for all offences except the articles: 160 (1); 161; 162(1); 177;
178(1); 180%; 180% 185" (1) and (2); 1852 (1), (2), (2'3), (3)-(6); 1853 1922 194;
196(1); 197(1); 199(1); 2141(1); 216(1); 217(1); 217°(1); 221; 241; 245°(1);
245°(1); 2457(1); 2458(1); 245°(1); 245"(1); 245'(1); 249; 250; 256(1); 257(1)
and (2); 258; 264'(1), (2) and (3); 310(1); 313; 315; 330"; 347(1); 352(1); 352";
353;355;357; 359; 363; 372(1); 374(1); 376(1); 381(1).

2.2 Relevant International Standards

The review has not found a specific standard on minimum sentences. Ar-
ticle 11 of the 1983 CoE Convention on the Transfer of Sentenced Persons
(ETS N° 112) makes the following reference to this issue: In the case of con-
version of sentence, the procedures provided for by the law of the adminis-
tering State apply. When converting the sentence, the competent author-
ity ... shall not aggravate the penal position of the sentenced person, and
shall not be bound by any minimum which the law of the administering
State may provide for the offence or offences committed.
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2.3 Comments from the review

It seems that if a Moldovan court wishes to sentence an offender to im-
prisonment, the minimum period must be three months. This is against
general penal thinking in European countries, where shorter periods of
imprisonment - sometimes just a few weeks - might be appropriate if a
non-custodial sanction cannot be contemplated.

Penal Reform International (PRI) argues that mandatory minimum sen-
tences reduce the opportunity for judges to give consideration to the mit-
igating circumstances of a crime. A mandatory minimum can restrict them
from awarding a sentence that has the greatest possibility of encouraging
rehabilitation and desistance from further criminal behaviour.®’”

3. Changes to criminal legislation

3.1 Response from the MoJ

The Ministry of Justice (MoJ) has provided an exensive list of the legislation
that have redefined crimes. In the last five years over 35 new crimes have
been created, more than 10 crimes have been removed from the statute
book and over a hundred crimes have been reclassified.

3.2 Relevant International Standards

CoE Rec. on Prison Overcrowding (Article 5): In order to devise a coherent
strategy against prison overcrowding and prison population inflation a
detailed analysis of main contributing factors should be carried out, ad-
dressing in particular such matters as the types of offence which carry long
prison sentences, priorities in crime control, public attitudes and concerns
and existing practices.

CoE Rec. on Prison Overcrowding (Article 3): Provision should be made for
an appropriate array of community sanctions and measures, possibly grad-
ed in terms of relative severity; prosecutors and judges should be prompt-
ed to use them as widely as possible.

CoE Rec. on Prison Overcrowding (Article 20): Rationales for sentencing
should be set by the legislator or other competent authorities, with a view
to, inter alia, reducing the use of imprisonment, expanding the use of com-

7 Penal Reform International, “Promoting fair and effective justice”, 2014 (www.penalreform.int)
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munity sanctions and measures, and to using measures of diversion such
as mediation or the compensation of the victim.

3.3 Comments from the review

No comment at this stage.

4. Impact of changes to legislation on the prison population

4.1 Response from the MoJ

The MoJ does not have information that would make a connection be-
tween criminalization, decriminalization or reclassification of the above-
mentioned facts and the increase or decrease of the prison population.
Nevertheless it should be mentioned that evidently, once the criminaliza-
tion and reclassification of offences with regard to the situation’s aggra-
vation are more often in the last 5 years, the prison population will also
inevitably increase.

4.2 Relevant International Standards

CoE Rec. on Prison Overcrowding (Article 5): In order to devise a coherent
strategy against prison overcrowding and prison population inflation a
detailed analysis of main contributing factors should be carried out, ad-
dressing in particular such matters as the types of offence which carry long
prison sentences, priorities in crime control, public attitudes and concerns
and existing practices.

4.3 Comments from the review

The MoJappears to imply that changes in the legislation to which it has
referred are more likely to result in an increase in the prison population.
This may be deliberate, but it could also be an unintended consequence
of examining individual offences in isolation without due regard to a mod-
ern, overall penal philosophy.

5. Legislation about conditional release from prison

5.1 Response from the MoJ

The MoJ has given a detailed answer (available separately) covering the
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conditions under which a court can suspend the execution of a prison sen-
tence of up to 5 years (or up to 7 years for negligent crimes).

Article 90 of the Criminal Code (CCM) specifies the conditions to be com-
plied with by the offender. These include not committing another crime,
being of good behaviour, undertaking honest work, taking part in treat-
ment for addiction or aggressive behaviour, or compensating the victims.
These conditions can be in place from between one and five years. The leg-
islation states that the supervision of these conditions shall be exerted by
the “competent body".

Article 92 of the CCM describes similar conditions that can be imposed
when a court decides to release a prisoner before their full term has expired.

5.2 Relevant International Standards

CoE Rec. on Prison Overcrowding (Article 12): The widest possible use
should be made of alternatives to pre-trial detention.

CoE Rec. on Parole (Preamble): Recognising that conditional release is one
of the most effective and constructive means of preventing reoffending
and promoting resettlement, providing the prisoner with planned, assisted
and supervised reintegration into the community.

5.3 Comments from the review

The two Articles of the CCM - 90 and 92 - are important statements about
the requirements attached to community sanctions in Moldova. Article 92
covers parole (or conditional release) and therefore refers to the specific is-
sues raised by this question. Not surprisingly, the CCM does not provide full
details of how the parole system should operate. This would be included
in the Criminal Procedure Code (CPCM). Nevertheless it is disappointing to
find that one of the requirements for agreeing to release on parole is that
the “convict must not have violations of the regime”. This is typical of unre-
formed penal thinking.

A more modern approach, emphasised by the CoE standards, is that deci-
sions about release on parole should mainly be made in the basis of a pro-
fessional assessment about the prisoner’s ability to behave appropriately
in the community (with advice and supervision from a probation service).
The key issue is whether supervision and rehabilitation in the community
can help to avoid further crime. However such assessments require the es-
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tablishment of a probation service with good risk assessment methods, ex-
perienced offender supervisors and a range of proven offending behaviour
programmes. As experience grows, new services such as these can be add-
ed for the benefit of the wider penal system.

6. Access to legal advice by persons in custody

6.1 Response from the MoJ

A thorough response to this question (available separately) has been pro-
vided by the MoJ. It refers to Article 169 of the Executive Code of the Repub-
lic of Moldova and Article 19 of the CPCM.

6.2 Relevant International Standards

EPR (Rule 23.1): All prisoners are entitled to legal advice, and the prison au-
thorities shall provide them with reasonable facilities for gaining access to
such advice.

6.3 Comments from the review

The specific reference to legal assistance is in sub-section 1(d) of Article 169
of the Executive Code and states that the convict is guaranteed: “the right
to legal assistance on a basis of agreement from behalf of lawyers, as well as
other authorized people, to offer such assistance” The section of the CPCM
quoted protects the right of any person to have their case “examined and
settled in an equitable manner”. The legislation does not reveal whether
legal advice is available free of charge in certain circumstances.

Although suitable legislation may be in place, much depends on the pro-
ceedures for requesting such a service. CPT reports on a number of coun-
tries draw attention to difficulties encountered by prisoners in making such
applications (such as, for example, the report published in relation to the
Republic of Ireland®). Informal deterrents can easily be applied by staff who
fear that the prisoner may be making an unjustified complaint about their
treatment.

% See, for example, the CPT Report on the visit to Ireland from September 2014, CPT/Inf (2015) 38, (http://
www.cpt.coe.int/documents/irl/2015-38-inf-eng.pdf).
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7. New probation legislation

7.1 Response from the MoJ

The Law on Probation was passed by parliament in December 2008. It reg-
ulates the organization and work of the probation service, its competence
is setin order to prevent crime recidivism. Assistance and guidance is regu-
lated in order to reintegrate the subjects of probation into the community.

Also, the Government'’s Decision no. 827 of 10 September 2010 regulated
the organization and work of probation bodies, thus creating the Central
Probation Office with its territorial subdivisions.

7.2 Relevant International Standards

The CoE Probation Rules, extensively referred to throughout this document
as by the short form “CoE Probation Rules’, contain a wide range of advice
about the organisation and activities of a probation service. The Rules cov-
er basic principles, organisation, staffing, accountability, implementation
of alternative sanctions, methods of supervision, complaints and inspec-
tion, research, evaluation, relations with the media and the public.

7.3 Comments from the review

A well-constituted and properly resourced probation service is an essen-
tial feature of a modern penal system. We trust that the MoJ of Justice has
made use of advice from the CoE and elsewhere as the probation service
tackles the difficult job of giving confidence to the courts and the public
that community sanctions are preferable to imprisonment for most mid-
range offenders.

8. Legislation to improve cooperation between penitentiary and pro-
bation services

8.1 Response from the MoJ

In the period from September 2010 until January 2013 the probation bod-
ies have been under the direct rule of the Penitentiary establishments De-
partment, being in a permanent cooperation.

Also, after the transfer of the probation bodies under the direct rule of the
MoJ, the Central Probation Office further cooperates with the Penitentiary
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establishments Department. This covers early release of prisoners and the
supervision of offenders “exempted from prisons”. (References to the rele-
vant legislation have been provided).

8.2 Relevant International Standards

CoE Probation Rules (Rule 12): Probation agencies shall work in partner-
ship with other public or private organisations and local communities to
promote the social inclusion of offenders. Co-ordinated and complemen-
tary inter-agency and inter-disciplinary work is necessary to meet the of-
ten complex needs of offenders and to enhance community safety.

CoE Probation Rules (Rule 37): Probation agencies shall work in co-opera-
tion with other agencies of the justice system, with support agencies and
with the wider civil society in order to implement their tasks and duties
effectively.

CoE Probation Rules (Rule 40): Where appropriate, inter-agency agree-
ments shall be arranged with the respective partners setting the condi-
tions of co-operation and assistance both in general and in relation to par-
ticular cases.

8.3 Comments from the review

It is clearly vital for a good relationship to exist between the penitentiary
and probation services. As each agency takes on a new offender, it is likely
that the other agency will have had previous contact that can prove help-
fulin making assessments and plans.

A few European countries — such as Sweden and England - fully integrate
these two services. But the normal model is for them to operate to similar
goals in separate agencies within the MoJ with a strong emphasis on good
communication in relation to overall policies and the management of in-
dividual offenders.

Keeping the two services under the supervision of the MoJ, such as is
the case in Moldova, can avoid blocks in communication. However, both
services are likely to be very busy and may not have modern electronic
databases and communication systems. It is therefore quite possible that
information is not exchanged to an ideal level.
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9. Use of amnesties and pardons

9.1 Response from the MoJ

The most recent amnesty was approved in July 2008 and as a result 299
people were freed of punishment, and for 162 people the term was re-
duced, and 147 people were refused.

Article 108 of the CCM explains that pardons can be granted by the Presi-
dent of Moldova when considering individual cases. In 2010, pardons were
granted to 15 people. In the following years this gradually reduced so that
none were granted in 2014 and one in 2015.

9.2 Relevant International Standards

CoE Rec. on Prison Overcrowding (Article 19): Preference should be given
to individualised measures, such as early conditional release (parole), over
collective measures for the management of prison overcrowding (amnes-
ties, collective pardons).

9.3 Comments from the review

Moldova appears to make amongst the lowest use within EaP countries
of amnesties and pardons. They certainly do not appear to be an artificial
method of regulating the prison population.

10. Community sanctions and measures that are available to courts

10.1 Response from the MoJ

According to article 62 of the CCM the following punishments may be ap-
plied to individuals who commit crimes:

a) fines;

b) deprivation of the right to hold certain positions or to practice certain
activities;

¢) annulment of military rank, special titles, qualification (classification) de-
grees, and state distinctions;

d) community service;
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f) imprisonment, with the possibility of suspension of the punishment’s ex-
ecution applied for the guilty person, according to the legislation in force.

Also, according to article 53 of the CCM, a person who committed an act
characterized by evidence of a criminal component may be exempted
from criminal liability by a prosecutor during a criminal investigation or by
a court during a case hearing in the following cases:

a) juveniles;

b) administrative liability;

¢) voluntary abandonment of a crime;
d) active repentance;

e) situation change;

f) probation;

g) criminal liability limitation period.
10.2 Relevant International Standards

CoE Rec. on Prison Overcrowding (Article 12): The widest possible use
should be made of alternatives to pre-trial detention, such as the require-
ment of the suspected offender to reside at a specified address, a restric-
tion on leaving or entering a specified place without authorisation, the
provision of bail or supervision.

CoE Rec. on Prison Overcrowding (Article 15) expands on this with the fol-
lowing list:

- probation as an independent sanction imposed without the pronounce-
ment of a sentence to imprisonment,

« high intensity supervision,

- community service (i.e. unpaid work on behalf of the community),

- treatment orders / contract treatment for specific categories of offenders,
« victim-offender mediation / victim compensation,

« restrictions of the liberty of movement by means of, for example, curfew
orders or electronic monitoring.
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CoE Rec. on Prison Overcrowding (Article 15): Probation [should be] an in-
dependent sanction imposed without the pronouncement of sentenced
to imprisonment.

10.3 Comments from the review

A wide range of well-conceived and well-supervised alternative sanctions
is necessary to help courts avoid inappropriate imposition of custodial
sentences. Unfortunately, the range of sanctions provided for by the CCM
is quite limited.

In particular, it is disappointing that the CCM does not include a specif-
ic sanction of probation. The alternative legal formulation in Moldova, in
which a court first has to decide that the prison sentences necessary and
then find reasons for not implementing it, is not satisfactory. Presumably
many criminal cases come to court for which the possibility of a custodial
sentence is totally unrealistic. Nevertheless, such people may require ad-
vice and supervision in order to reform their lives and avoid future crime.
The imposition of a probation order should be the default option most
mid-range crimes.

Further details, presumably in the CPCM, would throw light the way in
which Community Service implemented. European countries have made
this a very credible alternative to a custodial sentence by investing in high
levels of professional supervision to ensure that the work is done to a
suitable standard. The tradition in the former Soviet countries is to assign
offenders on the sanction to assist the regular workforce of the local Mu-
nicipal Authority in menial tasks such as sweeping the streets. Such an ap-
proach is unlikely to be seen as a realistic alternative to a prison sentence.

Other alternatives to imprisonment can also be invoked by prosecutors during
a criminal investigation in certain cases (defined in Article 53 of the CCM).

11. Offender/victim mediation

11.1 Response from the MoJ

The Mol has provided detailed extracts from Article 109 of the CCM de-
scribes the concept of “reconciliation’, which presumably can result in the
termination of criminal proceedings (this is not available in relation to
crimes committed against juveniles).
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The legislation states that reconciliation may be obtained “via mediation”.
Article 35 of the 2015 Law on Mediation (No. 137) describes the scope for
mediation in criminal cases.

11.2 Relevant International Standards

CoE Rec. on Community Sanctions (Rule 1): Provision should be made for
a sufficient number of suitably varied community sanctions and measures
of which the following are examples . ... victim compensation/reparation/
victim-offender mediation.

11.3 Comments from the review

The Law on Mediation lists those persons who cannot act as mediators,
presumably because this may compromise any future litigation. However,
since mediation can be a very effective method of resolving criminal cases
without imposing a prison sentence it would be useful if the task was as-
signed to the probation service, which should be able to appoint and train
suitable professionals.

12. Electronic monitoring of home detention as a pre-trial measure

12.1 Response from the MoJ

According to the MoJ, legislation in Moldova does not allow pre-trial or
pre-sentenced offenders to be placed on electronic monitoring as a home
detention.

12.2 Relevant International Standards

CoE Rec.on EM (Preamble): Recognising that electronic monitoring used in
the framework of the criminal justice process can help reduce resorting to
deprivation of liberty, while ensuring effective supervision of suspects and
offenders in the community, and thus helping prevent crime.

12.3 Comments from the review

Currently Moldova has neither the equipment nor the legislation necessary
for using electronic monitoring to supervise home detention. Although
such technology must be carefully tested and evaluated, the majority of
European countries now believe that strength and supervision of home
detention by this means provides courts with valuable opportunities to
avoid unnecessary incarceration.
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13. Electronic monitoring of home detention as a criminal sentence

13.1 Response from the MoJ

By the Law enacted in July 2015, there were modified and supplemented
the CCM, Executive Code and the Law on probation, by which it was pro-
posed that the it should be possible for people exempted from criminal
punishment to apply as obligation the electronic monitoring system
which consists of supervision by GPS systems, fixed-line or mobile phone
equipment. The subject of probation, which is electronically monitored,
shall be set the following:

a) boundaries of the circulation zone;

b) boundaries of the zone or/and place where he/she is interdicted to cir-
culate;

¢) period of time when he/she is interdicted to leave his/her place of dwell-
ing or residence.

The assurance of electronic monitoring of all the categories of monitored
people shall be performed by the probation bodies. If the obligation is vi-
olated repeatedly, the probation counsellor shall submit to the court a re-
quest for the annulment of exemption from punishment and sending the
person to the penitentiary.

The expenses for the use and attendance of the electronic equipment shall
be borne by the state budget. If the person which is electronically moni-
tored damages the electronic equipment, he/she shall reimburse the cost
of this equipment. If there is established an intentional damage, the pro-
bation counsellor shall submit to the court a request on the annulment of
exemption from punishment and sending the person to the penitentiary,
as well as the financial compensation for the damaged goods.

13.2 Relevant International Standards

CoE Rec. on EM (Article 8): When electronic monitoring is used as part of
probation supervision, it shall be combined with interventions designed
to bring about rehabilitation and to support desistance.

13.3 Comments from the review

The legislation quoted enables the probation service to use electron-
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ic equipment into distinct ways. Firstly it can monitor a curfew order in
which an offender is required to remain in their home for specified hours of
the day. Secondly, “GPS systems” enable the probation service to track the
movements outside the home of a person being supervised.

Experience in European countries is that monitoring home curfew orders
electronically is more than twice as expensive as traditional probation su-
pervision. In some cases it can be an attractive option for courts but on
its own it is unlikely to reform the offender or reduce reoffending. For this
reason, the CoE recommends that it is linked with other forms of rehabili-
tation and support.

Using satellite technology to track the movements of persons convicted of
crimes is very attractive to justice professionals. But European experience
shows that this is a very expensive sanction and should be reserved for a
small number of the most-high risk offenders.

GENERAL COMMENTS ON SECTION 1: STRATEGY AND LEGISLATION

Leadership. A clear policy of rehabilitation, coupled with understandable
and convincing methods, needs to be articulated by those who lead the
various sectors of the justice system. Although reforms of this nature may
achieve a certain amount of tacit support, vocal opposition can be expect-
ed from those who favour a punitive approach.

Planning and legislation. Pilot projects and innovations by established
service providers can pave the way for significant reforms. Nevertheless
the need for strategic plans and reform of legislation must be addressed
before critics have a chance to stall the process. The financial costs and
benefits must be articulated, but it is equally important to raise the wider
issues of community safety, a belief that offenders can reform, humanitar-
ian principles and concern for victims.

Evaluation of effectiveness. Baseline statistics, and data about the effect
of changes to legislation are necessary for guiding further work. Often an
agency in one part of the justice system may be collecting routine informa-
tion that will be of great help to evaluators elsewhere.

Organisational flexibility. There is no single method of locating a Proba-
tion Service within the justice system. Successful examples can be found
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where probation is fully integrated with the penitentiary service (such as in
Sweden and England). Other countries find it preferable to achieve similar
results by separating the two services and running them as independent
agencies within the MoJ. Austria is notable for its probation service to be
operated by non-governmental organisations under contract to the MoJ.

Pilot projects. It is often easier to establish more liberal penal policies
favouring rehabilitation by introducing them with women or juvenile of-
fenders. New methods which have then been proved to be successful can
gradually be introduced to male and older offenders.

Mandatory minimum sentences. A study by PRI suggests that mandato-
ry minimum sentences reduce the opportunity for judges to give greater
consideration to the mitigating circumstances of a crime. The requirement
to pass a custodial sanction can make it difficult for them to impose a com-
munity sanction that might have a greater possibility of encouraging reha-
bilitation and desistance from further criminal behaviour.®®

Coordination. If the different agencies work more closely together there
will be more confidence about national crime strategy among the media
and the general public.

RECOMMENDATIONS ON SECTION 1: STRATEGY AND LEGISLATION

Strategic review. Review and reform the criminal justice process as a
whole from arrest to release and invest in crime prevention and reduction
Imprisonment comes at the end of a long chain of decisions involving leg-
islators and policymakers, the police, prosecutors and courts. The extent
to which prison is used reflects a range of factors including levels of in-
equality and investment in social policy as well as levels of crime. Reducing
prison numbers is not simply a question of establishing measures which
can act as direct alternatives to pre-trial detention or sentences, although
these are important. It involves the development and use of a wide range
of methods to prevent crime through social and situational measures and
of ways to resolve harms and disputes without recourse to criminal law, for
example by using informal and restorative justice approaches

Minimum prison sentences. Consideration should be given to removing the
requirement that prison sentences should be at least three months in length.

* Penal Reform International, “Promoting fair and effective justice”, 2014 (www.penalreform.int)
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Range of alternative sanctions. The list of alternative sanctions should
be reviewed to ensure that there is sufficient scope for judges to pass sen-
tences that are less punitive and have more rehabilitation content.

Probation service development. The MoJ should seek advice from other
countries about the development of a wider range of alternative sanctions
and the particular contribution that can be made by electronic monitoring.

Justice sector integration. The criminal justice system consists of a num-
ber of independent agencies with their own history and culture. Struc-
tures should be established to promote continuous discussion and prob-
lem-solving so that the different parts are encouraged to support overall
aims and objectives.

Judges and prosecutors. The reform strategy should seek to involve judg-
es and prosecutors at the heart of its development as they hold the key to
creating a greater synergy in the system and therefore greater success in
reducing crime.

Joint operational meetings. There should be regular inter-disciplinary
meetings involving all justice professionals. Amongst other things these
could promote debate on rehabilitation and the role of sentencing in cre-
ating a rehabilitative focus for all criminal justice practice. One possible
model would be the “Criminal Justice Board” that meets quarterly in Lon-
don under the direct chairmanship of the Minister of Justice.
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SECTION 2. THE JUDICIARY

14. Proportionate use of prison sentences

14.1 Response from the MoJ

The table below shows the percentage of all cases heard in the courts that
resulted in a prison sentence which shows a marked reduction year on
year.

2010 21.2%
2011 20.3%
2012 20.4%
2013 19.4%
2014 19%

14.2 Relevant International Standards

CoE Rec. on Prison Overcrowding (Article 1): Deprivation of liberty should
be regarded as a sanction or measure of last resort and should therefore
be provided for only where the seriousness of the offence would make any
other sanction or measure clearly inadequate.

CoE Rec. on Prison Overcrowding (Article 16): Prosecutors and judges
should bear in mind resources available, in particular in terms of prison ca-
pacity (prosecuting and sentencing guidelines, in particular with regards to
reducing the use of imprisonment and expanding the use of community
sanctions and measures, and using measures of diversion such as mediation
or the compensation of the victim; particular attention should be paid to the
role of aggravating and mitigating factors such as recidivism).

14.3 Comments from the review

Countries that have inherited the Soviet penal philosophy tend to use
imprisonment more often and for longer periods than Western European
countries. Section 10 of this report explores the reasons why collecting
and analysing information of this nature is essential for the design and op-
eration of an effective penal system.

There has been a reduction in the number of cases heard in the courts that
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have resulted in a prison sentence. This is a positive trend and the factors
leading to this should be examined and further pursued.

15. Access to justice/legal aid

15.1 Response from the MoJ

By the Law no. 112 of 18 May, 2012, which modifies and adds the Law no.
198 of 26 July, 2007 on legal assistance guaranteed by the state, there are
created new categories (people which are suspected of committing con-
travention actions) which get legal assistance guaranteed by the state:

a) People which are suspected of committing a contravention crime for
which it is stipulated a sanction of contravention arrest;

b) People, with regard to which there is a risk of applying the sanction of
dismissal within the framework of contravention procedures;

) People, with regard to which it is requested the substitution of the sanc-
tion of fine or community service with imprisonment or contravention arrest.

At the same time, since 2012 the Supreme Court of Justice has launched
a new web-page, which is available for the wide audience: justice seekers,
lawyers and other specialists from the judicial field.

It makes available the jurisprudence of the Supreme Court of Justice, the
jurisprudence of the ECtHR, recommendations, advisory proceedings and
explicative rulings of the Court Plenum, which standardize the legal prac-
tice. Methodical materials are also available.

15.2 Relevant International Standards

EPR (Rule 23.1): All prisoners are entitled to legal advice, and the prison
authorities shall provide them with reasonable facilities for gaining access
to such advice.

15.3 Comments from the review

The right for defendants to have access to free legal representation is fre-
quently implied in CoE standards. Further study would be necessary in or-
der to decide whether the amendments described by the MoJ produce a
legal representation system that ensures courts and defendants are prop-
erly advised before criminal sanctions are imposed.
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It would be interesting to know what proportion of defendants in Moldova
were sentenced to imprisonment without having any kind of legal repre-
sentation.

16. Pre-trial detention

16.1 Response from the MoJ

According to the information of the Penitentiary establishments Depart-
ment (DPI), the percentage of people which are under preventive arrest is
indicated in the chart below:

. Total number under Percentage under
Period . .
preventive arrest preventive arrest
2010 1,339 people 21,1%
2011 1,387 people 21,4%
2012 1,571 people 23,8%
2013 1,490 people 21,7%
2014 1,553 people 21,2%

16.2 Relevant International Standards

CoE Rec. on Prison Overcrowding (Article 11): The application of pre-trial
detention and its length should be reduced to the minimum compatible
with the interests of justice. To this effect, member states should ensure
that their law and practice are in conformity with the relevant provisions
of the European Convention on Human Rights and the case-law of its con-
trol organs, and be guided by the principles set out in Recommendation
N°R (80) 11 concerning custody pending trial, in particular as regards the
grounds on which pre-trial detention can be ordered.

CoE Rec. on Prison Overcrowding (Article 12): The widest possible use
should be made of alternatives to pre-trial detention, such as the require-
ment of the suspected offender to reside at a specified address, a restric-
tion on leaving or entering a specified place without authorisation, the
provision of bail or supervision.

CoE Rec. on Community Sanctions (Rule1): Provision should be made for a
sufficient number of suitably varied community sanctions and measures of
which the following are examples: - alternatives to pre-trial detention such as
requiring a suspected offender to reside at a specified address, to be super-
vised and assisted by an agency specified by a judicial authority.
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The European Court of Human Rights found repeatedly that the domestic
courts failed to provide reasons for (the continuation of) pre-trial detention
resorting to abstract and stereotyped grounds and not considering seriously
the possibility of alternatives like bail seriously, thereby violating Article 5 §3
of the European Convention on Human Rights (hereafter ECHR). The fact that
only cases against Armenia are cited here does not imply that it is a typical
Armenian problem (Case of Poghosyan v. Armenia, 20 November 2011, appl.
no. 44068/07; case of Sefilyan v. Armenia, 2 October 2012, appl. no. 22491/08;
case of Piruzyan v. Armenia, 26 June 2012, appl. no. 33376/07). In the cases of
Muradkhanyan v. Armenia (5 June 2012, appl. n0.12895/06) and Asatryan v.
Armenia (9 February 2010, appl. no. 24173/06), the extension of the pre-trial
detention had been defined unlawful™.

16.3 Comments from the review

It is likely that the figures provided by the DPI represent a “snapshot” of
the proportion of persons in custody on any day that year who were under
preventative arrest. Presumably the Prosecution Service would have fig-
ures on the percentage of accused persons who are held in pre-trial deten-
tion (the DPI is unlikely to be able to answer this question as they will not
know the total number of persons prosecuted in any year).

In European countries approximately 10% of accused persons are held in
detention.

Prolonged pre-trial detention is unacceptable and creates major problems
for the penitentiary service. The situation in another EaP country was report-
ed in a document published by the CoE in 2013 (reducing the use of custo-
dial measures and sentences in Armenia by luliana Carbunaru and Gerard
de Jonge) in which the following recommendations were noted: “To reduce
the population of the remand prisons it should be considered that pre-trial de-
tainees who are suspected of petty crimes and/or are first offenders are released
pending their trial or are monitored by way of a non-custodial security mea-
sure””" This key recommendation was followed by a number of recommen-
dations proposing training initiatives for judges and prosecutors in methods
more widely used in CoE member states.

A key potential role for a new Probation Service, that is more or less univer-
sal throughout Europe, will be to make assessments on offenders that can

7° European Court of Human Rights case law reports contravention of article 5 of the ECHR

71" Reducing the use of custodial measures and sentences in the Armenia — Assessment Report — luliana
Carbunaru and Gerard de Jong 2012
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then be used by courts to help them make appropriate decisions. A key
factor in the assessment process is the assessment of risk both in relation
to further offending and the likelihood of breaching conditions of release
pending trial.

17. Prison sentence lengths

17.1 Response from the MoJ

According to information from the DPI:

Terms of punishment

% of punishments

Less than 1 year 79 people - 1,2%
1-2years 420 people - 6,6%
ggi(r) 2-5 years 968 people - 15,3%
More than 5 years 1,505 people - 23,7%
More than 10 years 2,013 people - 31,8%
Less than 1 year 63 people - 0,8%
1-2 years 533 people - 7,2%
;gi; 2-5 years 987 people - 13,4%
More than 5 years 2,040 people - 27,8%
More than 10 years 2,137 people - 29,2%

17.2 Relevant International Standards

CoE Rec. on Prison Overcrowding (Article 14): Efforts should be made to
reduce recourse to sentences involving long imprisonment, which place
a heavy burden on the prison system, and to substitute community sanc-
tions and measures for short custodial sentences.

17.3 Comments from the review

The figures provided seem to imply that between 2010 and 2014 there was
a 15% increase in the number of persons sentenced to immediate impris-
onment (however, such limited statistics would not enable conclusions to
be drawn about trends in the use of custody).

Itis not clear why the percentage figures given in both years add up to less
than 80%.
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The profile of sentence lengths appears to have been roughly stable be-
tween the two years selected for comparison. However, the larger propor-
tion of longer sentences in Moldova appears to be significant. The figures
imply that in 2014 less than 10% of prison sentences in Moldova were for
two years or less. Data provided for the review shows that the equivalent
figure in Armenia for 2014 was 38%.

18. Types of serious crime

18.1 Response from the Mol

The MoJ has provided an extensive list of crimes that can attract sentences
of over five years and of over 10 years.

18.2 Relevant International Standards

CoE Rec. on Parole (Article 45): Statistics should be kept on such matters as
the number of prisoners granted conditional release in relation to eligibil-
ity, the length of the sentences and the offences involved, the proportion
of time served before the granting of conditional release, the number of
revocations, reconviction rates and the criminal history and socio-demo-
graphic background of conditionally released prisoners.

18.3 Comments from the review

The main factor that currently impacts on the functioning of the courts
is the overload of cases assigned to the judges. One of the explanations
of case overload of judges could be legislation brought in during 2015 to
clarify the operation of mediation. However, since this law was so recently
introduced its impact cannot yet be measured accurately.

In popular imagination, similar crimes in European countries attract short-
er custodial sentences than in Moldova. Further evidence for this is that
the rate of imprisonment in Moldova about twice the rate for Europe-
an countries although, as mentioned in the information provided in the
Sub-section 22, the crime rate in Moldova appears to be very much lower
(one fifth the rate of typical European countries).
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19. Functioning of the courts

19.1 Response from the MoJ

The case overload of judges was given as the main reason affecting the
functioning of the courts.

One of the explanations of case overload of judges can be the mediation
institution’s inefficiency, that is, the alternative solution of court litigations.
Although by the Law no. 137 of 14 July, 2015 on mediation, it was created a
new concept of work of the mediation institution, however due to the fact
that the Law is in force for 3 months, its impact upon the judicial system
cannot be appreciated.

At the same time, it should be mentioned that in the first level courts judg-
es do not have field specialization (except criminal investigation judges),
thus the case overload of judges in the civil field also brings on the fast
solution of criminal cases.

19.2 Relevant International Standards

CoE/CM Recommendation R (92) 7 concerning Consistency in Sentencing
(A. Rationales for Sentencing): 9. Delays in criminal justice should be avoid-
ed: when undue delays have occurred which were not the responsibility
of the defendant or attributable to the nature of the case, they should be
taken into account before a sentence is imposed.

19.3 Comments from the review

EaP countries have inherited a justice system in which the office of the
prosecutor plays a significant part in determining the outcome of criminal
cases. Some reform projects, such as those funded by the European Union
and the United States government aim to improve the recruitment, train-
ing and method of appointment and removal of judges, thus improving
their public status.
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20. Extent of recidivism

20.1 Response from the MoJ

According to the information of the DPI:

. Total number of .
. Number convicted . Previously con-
Period . people convicted | .
twice or more . . victed people %
to imprisonment
2010 2,912 4,985 58,4%
2011 2,951 5,093 57,9%
2012 2,984 5,012 59,5%
2013 3,099 5,363 57,7%
2014 3,361 5,760 58,3%

20.2 Relevant International Standards

CoE/CM Recommendation R (92) 7 concerning Consistency in Sentencing
(D. Previous Convictions): 1. Previous convictions should not, at any stage
in the criminal justice system, be used mechanically as a factor working
against the defendant.

2. Although it may be justifiable to take account of the offender’s previous
criminal record within the declared

rationales for sentencing, the sentence should be kept in proportion to the
seriousness of the current offence(s).

3.The effect of previous convictions should depend on the particular char-
acteristics of the offender’s prior criminal

record. Thus, any effect of previous criminality should be reduced or nulli-
fied where:

a.there has been a significant period free of criminality prior to the present
offence; or

b. the present offence is minor, or the previous offences were minor; or

c. the offender is still young.
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20.3 Comments from the review

There is no single method agreed by European countries to measure recid-
ivism. However, it is normally calculated on the basis of the number of of-
fenders given any particular sanction who are convicted of a further crime
that was committed within two years of the sanction being imposed (or
their release from prison).

Nevertheless the figures provided by the MoJ are very interesting. They
indicate that approximately 60% of offenders received into prison had at
least one previous conviction. This represents a fairly high rate of recid-
ivism and should be enough to focus the attention of the leaders of the
justice sector on how recidivism could be reduced.

21. Use of electronically monitored home detention while waiting for
trial

21.1 Response from the MoJ

This sanction is not available in Moldova.
21.2 Relevant International Standards

CoE Rec. on Prison Overcrowding (Article 12): The widest possible use should
be made of alternatives to pre-trial detention.. ... In this connection atten-
tion should be paid to the possibilities for supervising a requirement to re-
main in a specified place through electronic surveillance devices.

21.3 Comments from the review

Reliable equipment is readily available on the international market and
staff should be able to operate the system effectively. However, when all
costs are taken into account it is an expensive service (about twice as much
as basic supervision by a probation officer). A major consideration is there-
fore whether courts will actually use EM in cases in which otherwise the
defendant would have been held in custody.

GENERAL OBSERVATIONS ON SECTION 2: THE JUDICIARY

Sentence lengths. Countries that inherited the Soviet penal philosophy
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still tend to impose longer custodial sentences than in Western Europe.
We are not aware of independent research that justifies longer sentenc-
es. It would therefore seem appropriate for Moldova to research whether
sustaining a policy of longer sentences does reduce crime and protect the
public. Of course offenders would prefer shorter sentences. But if unneces-
sarily long periods of incarceration are reducing their chances of successful
reintegration, it is the wider community and further victims who will suffer.

Pre-trial detention. The frequent use of custody at the pre-trial and
pre-sentence phases has also been a feature of Eastern European practice.
In some Western European countries, as few as 11% of offenders’? charged
with deliberate crimes are held in pre-trial detention whereas the figure
in Armenia is over 30%. Although prosecutors will claim that releasing
the person will result in the prosecution being compromised it would be
instructive to submit such claims to rigorous testing. In European justice
systems, unnecessary use of pre-trial detention leads to worse long-term
outcomes.

Frequent use of custodial sanctions. Although the use of imprisonment
has reduced, it is still high compared to European averages of about 10%
of all sentences.

Access to lawyers. Although legislation about access to lawyers for pre-tri-
al and pre-sentenced persons may have improved, it would be helpful to
test the popular assumption that better legal representation leads to more
appropriate sentencing.

Risk assessment. Modern, scientific methods for assessing risk can help
courts to make better judgements about whether detention is appropri-
ate. Probation Services in Europe are generally able to undertake these risk
assessments and with other information can provide valuable reports for
judges. In this way the process of decision-making becomes more profes-
sional and indeed more accurate.

RECOMMENDATIONS ON SECTION 2: THE JUDICIARY

Strategy. Divert minor cases out of the criminal justice system and contin-
ue to reduce the number of people in custody both remand and sentenced
prisoners by way of alternatives to custody

72 Figures obtained from “Pre-trial detention and its alternatives in Armenia” Penal Reform International,
January 2012
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Pre-trial detention. A strategy should be developed, based on CoE rules,
to tackle the high levels of pre-trial detention. Such a strategy will need to
include Electronic Monitoring of accused persons pending the trial as well
as the introduction of assessment reports that identify the risk of breach-
ing release conditions.

Training for prosecutors and judges in sentencing (including risk as-
sessment and rehabilitation). Training for judges, together with staff of
the other criminal justice agencies, should aim to achieve a greater un-
derstanding of these basic offender management methods so that more
effective choice of sentences can be achieved. Such training should be un-
dertaken in multi-disciplinary groups involving professionals from other
parts of the Criminal Justice System in order to develop a greater under-
standing of corporate responsibility in decision making.

Research. Improved data on recidivism rates should be produced in order
that the judiciary has a greater understanding of the effectiveness of its
sentencing options.

Legal advice. The take-up and cost of legal aid, and the number of offend-
ers sentenced to prison without legal representation, should be undertak-
en in order to review the effectiveness of this service.
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SECTION 3. POLICE AND PROSECUTION

22.Total number of crimes each year

22.1 Response from the MoJ

According to the information of the MoJ of Internal Affairs:

Total num?ﬁ;}oefsregISterEd Sent to the prosecutor
2010 29,891 21,186
2011 31,282 20,543
2012 32,99 21,386
2013 35,226 21,689
2014 38,755 23616

22.2 Relevant International Standards

CoE/CM Recommendation R (92) 7 concerning Consistency in Sentencing
(J. Statistics and Research):

1. Sentencing statistics should be officially established. They should be
compiled and presented in a way which is informative to judges, particu-
larly in respect of sentencing levels for relatively quantifiable offences (for
example drunk driving, thefts from supermarkets).

2. Statistics should be compiled so as to ensure that they give sufficient de-
tails to measure and to counter inconsistency in sentencing, for example
by linking the use of particular penalties to types of offence.

3. Research should be done regularly to measure accurately the extent
of variations in sentencing with reference to the offences punished, the
persons sentenced and the procedures followed. This research should pay
special attention to the effect of sentencing reforms.

4. The decision-making process should be investigated quantitatively and
qualitatively for the purpose of establishing how courts reach their deci-
sions and how certain external factors (press, public attitudes, the local
situation, etc.) can affect this process.
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5. Ideally, research should study sentencing in the wider procedural con-
text of the full range of decisions in the criminal justice system (for exam-
ple investigations, decisions to prosecute, the defendant’s plea, and the
execution of sentences).

22.3 Comments from the review

There has been a significant rise in the number of registered crimes in the
last five years.

Official crime rates are normally presented as the number of crimes in a
year for every 100,000 population. On the basis of the national population
of approximately 3.5 million, this gives the official crime rate in Moldova in
2014 as 1,107 per 100,000 population.

According to the European Source Book on Crime and Criminal Justice Sta-
tistics, 5™ edition,” equivalent figures for other countries were: England
and Wales 6,500; Denmark 7,800; Slovenia 4,500 and Lithuania 2,400.

This would suggest that the crime rate in Moldova in 2014 was about one
fifth of the crime rate in the larger countries of Western Europe. However,
as always, comparisons such as these raise the problem of whether or not
a particular type of behaviour is categorised as a crime in the countries
being compared.

23. Number of court cases

23.1 Response from the MoJ

According to the information of the Ministry of Internal Affairs:

Sent to court
2010 10,291
2011 9,796
2012 10,080
2013 9,566
2014 10,741

7> European Source Book of Crime and Criminal Justice Statistics, 2014, 5" edition
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23.2 Relevant International Standards

CoE/CM Recommendation R (92) 7 concerning Consistency in Sentencing
(J. Statistics and Research):

1. Sentencing statistics should be officially established. They should be
compiled and presented in a way which is informative to judges, particu-
larly in respect of sentencing levels for relatively quantifiable offences (for
example drunk driving, thefts from supermarkets).

2. Statistics should be compiled so as to ensure that they give sufficient de-
tails to measure and to counter inconsistency in sentencing, for example
by linking the use of particular penalties to types of offence.

3. Research should be done regularly to measure accurately the extent
of variations in sentencing with reference to the offences punished, the
persons sentenced and the procedures followed. This research should pay
special attention to the effect of sentencing reforms.

4.The decision-making process should be investigated quantitatively and
qualitatively for the purpose of establishing how courts reach their deci-
sions and how certain external factors (press, public attitudes, the local
situation, etc.) can affect this process.

5. Ideally, research should study sentencing in the wider procedural con-
text of the full range of decisions in the criminal justice system (for exam-
ple investigations, decisions to prosecute, the defendant’s plea, and the
execution of sentences).

23.3 Comments from the review

It seems that in the five-year period under review, crime rates have re-
mained fairly stable and about half of the cases referred to prosecutors
have been submitted to courts. This is similar to the proportion submit-
ted to courts in European countries. These figures also confirm that overall
crime rates appear to be quite low.

24, Supervision of offenders by police and prosecutors

24.1 Response from the MoJ

In the past five years, there have been no changes to the way police and
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prosecutors operate in relation to supervising released prisoners, supervis-
ing offenders on alternative sanctions, or working with other parts of the
criminal justice system.

24.2 Relevant International Standards

CoE Rec. on EM (Preamble): Ethical and professional standards need to be
developed regarding the effective use of electronic monitoring in order to
guide the national authorities, including judges, prosecutors, prison ad-
ministrations, probation agencies, police and agencies providing equip-
ment or supervising suspects and offenders.

CoE Rec. on EM (Definitions): In some jurisdictions, electronic monitoring is
directly managed by the prison, probation agencies, police services or oth-
er competent public agency, while in others it is implemented by private
companies under a serviceproviding contract with a State agency.

24.3 Comments from the review

There has been a long tradition in EaP countries and elsewhere in the
former Soviet Union for staff of the Ministry of Internal Affairs to exercise
limited supervision of convicted offenders. The preference in most Europe-
an countries is that staff employed by police authorities are not involved
in supervising offenders because they lack the appropriate training and
management.

However, police are key stakeholders within the Criminal Justice System
and their knowledge of the criminal behaviour, particularly of the more
serious offenders, means they will have a valuable contribution to make
to discussions about penal reform. In some countries police staff assist
probation officers to supervise some of the most dangerous and high risk
offenders who have been released from prison.

25. Arrest targets

25.1 Response from the MoJ

Arrest targets have not been specified in Moldova in the last five years.
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GENERAL COMMENTS ON SECTION 3: POLICE AND PROSECUTION

The police and prosecutors are key stakeholders within the Criminal Jus-
tice System. However, in terms of reform strategies they are sometimes left
outside of the plan. In the case of the police this is possibly because they
are established in the brief of the Ministry of Internal Affairs rather than the
MoJ. In the case of the prosecutors’ office, reasons may include the status
the office holds within the system.

RECOMMENDATIONS ON SECTION 3: POLICE AND PROSECUTION

Organisational cooperation. The police are encouraged to maintain a
close relationship with the new probation service particularly after the in-
troduction of electronic monitoring.

Joint training. Training in these issues should be provided for police and
prosecutors in order that they develop their understanding and share their
thinking on risk and needs assessment, and the concept of rehabilitation
in criminal justice.

Joint operations. The police should agree cooperation protocols, espe-
cially in relation to electronic monitoring and the supervision of danger-
ous offenders released from prison.
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SECTION 4. PENITENTIARY SERVICE

26. Changes in prison population in the last five years

26.1 Response from the MoJ

On 1 October 2015 the total number of prisoners was 7,813. Among these
were 6,179 convicted and 1,634 subject to preventive measure of arrest.

26.2 Relevant International Standards

CoE Rec. on Community Sanctions (Rule 12): The widest possible use
should be made of alternatives to pre-trial detention, such as the require-
ment of the suspected offender to reside at a specified address, a restric-
tion on leaving or entering a specified place without authorisation, the
provision of bail or supervision and assistance by an agency specified by
the judicial authority. In this connection attention should be paid to the
possibilities for supervising a requirement to remain in a specified place
through electronic surveillance devices.

26.3 Comments from the review

Approximately 20% of those held in penitentiaries are awaiting trial. This is
a typical figure for European countries.

27. Changed rate of imprisonment

27.1 Response from the MoJ

Period |Average number of prisoners per 100,000 population
2010 177 people
2011 182 people
2012 184 people

27.2 Comments from the review

The typical imprisonment rate in Western European countries according to
statistics from the Council for Penological Co-operation of the CoE (SPACE I7)

7 http://wp.unil.ch/space/space-i/prison-stock-on-1st-january-2013
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is around 110 per hundred thousand population. Thus the imprisonment
rate in Moldova is significantly higher. This might lead the government and
leaders of the justice sector to question whether their penal policies are
appropriate.

28. Pre-trial detention

28.1 Response from the MoJ

Currently 850 people are kept in isolation wards of preventive arrest.
28.2 Relevant International Standards

CoE Rec. on Community Sanctions (Rule 12): The widest possible use
should be made of alternatives to pre-trial detention, such as the require-
ment of the suspected offender to reside at a specified address, a restric-
tion on leaving or entering a specified place without authorisation, the
provision of bail or supervision and assistance by an agency specified by
the judicial authority. In this connection attention should be paid to the
possibilities for supervising a requirement to remain in a specified place
through electronic surveillance devices.

Relevant standards are defined in the Coe Committee of Ministers Recom-
mendation Rec(2006)13 on the use of remand in custody, the conditions in
which it takes place and the provision of safeguards against abuse.

28.3 Comments from the review

This figure does not seem compatible with the figure provided by the MoJ
for Sub-section 26.

Using figures from the MoJ, the independent organisation ‘International
Centre for Prison Studies’ states that detainees awaiting trial or sentence
currently represent approximately 21.5% of the penitentiary population in
Moldova 7. On the basis of those figures, the pre-trial population is similar
to the European average of approximately 21%.

7 http://www.prisonstudies.org
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29. Women prisoners

29.1 Response from the MoJ

A total of 487 women were held in Moldovan penitentiaries. 131 of them
were in pre-trial detention.

29.2 Relevant International Standards

EPR (Rule 34):

34.1 In addition to the specific provisions in these rules dealing with wom-
en prisoners, the authorities shall pay particular attention to the require-
ments of women such as their physical, vocational, social and psychologi-
cal needs when making decisions that affect any aspect of their detention.

34.2 Particular efforts shall be made to give access to special services for
women prisoners who have needs as referred to in Rule 25.4.

34.3 Prisoners shall be allowed to give birth outside prison, but where a
child is born in prison the authorities shall provide all necessary support
and facilities.

The CoE does not have a collected set of recommendations about female
offenders. Relevant advice is available in the United Nations Rules for the
Treatment of Women Prisoners and Non-custodial Measures for Women
Offenders (Resolution 2010/16).

29.3 Comments from the review

This represents 8.5% of the total prison population and is higher than Eu-
ropean average of approximately 5%.

30. Life sentences

30.1 Response from the MoJ

106 persons sentenced to life imprisonment are currently held in Moldo-
van penitentiaries.

30.2 Relevant International Standards

CoE recommendations on the subject are contained in the following docu-
ment Rec (2003) 23 on the Management of Life-sentence and Other Long-
term Prisoners
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30.3 Comments from the review

This number of life sentenced prisoners is low compared to the major Eu-
ropean countries. For example, England and Wales has approximately 80
times this number of prisoners serving life sentences from a population
only 20 times larger.

31. Foreign nationals in prison

31.1 Response from the MoJ

At the beginning of October 2015 there were 86 foreign citizens in Moldo-
van penitentiaries.

31.2 Relevant International Standards

EPR (Rule 37):

37.1 Prisoners who are foreign nationals shall be informed, without delay,
of their right to request contact and be allowed reasonable facilities to
communicate with the diplomatic or consular representative of their state.

37.2 Prisoners who are nationals of states without diplomatic or consular
representation in the country, and refugees or stateless persons, shall be
allowed similar facilities to communicate with the diplomatic representa-
tive of the state which takes charge of their interests or the national or in-
ternational authority whose task it is to serve the interests of such persons.

37.3 In the interests of foreign nationals in prison who may have special
needs, prison authorities shall

co-operate fully with diplomatic or consular officials representing prison-
ers.

37.4 Specific information about legal assistance shall be provided to pris-
oners who are foreign nationals.

37.5 Prisoners who are foreign nationals shall be informed of the possi-
bility of requesting that the execution of their sentence be transferred to
another country.

CoE recommendations are included in Rec(2012)12 on Foreign Prisoners.
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31.3 Comments from the review

On the basis of the figures supplied, foreign citizens currently represent
approximately 1.5% of the total prison population. It is possible that, be-
cause they are in such a minority, these foreign citizens do not get the spe-
cial attention they may need in terms of interpreting facilities and contact
with family members in their home country.

This number of foreign nationals appears to be decreasing and is far less
than the proportions experienced in Western European countries. For ex-
ample, in 2015 the figures were: France 21.7%; Italy 33.0%; Germany 27.1%;
and England 12.8%7°.

32. Juveniles in prison

32.1 Response from the MoJ

One female offender under the age of 18 is held in a Moldovan prison,
while 24 male offenders under the age of 18 are held in penitentiary estab-
lishments and a further 46 are in pre-trial detention.

32.2 Relevant International Standards
EPR (Rule 35) sets standards in relation to juveniles in prison as follows:

35.1 Where exceptionally children under the age of 18 years are detained
in a prison for adults the authorities shall ensure that, in addition to the
services available to all prisoners, prisoners who are children have access
to the social, psychological and educational services, religious care and
recreational programmes or equivalents to them that are available to chil-
dren in the community.

35.2 Every prisoner who is a child and is subject to compulsory education
shall have access to such education.

35.3 Additional assistance shall be provided to children who are released
from prison.

35.4 Where children are detained in a prison they shall be kept in a part of
the prison that is separate from that used by adults unless it is considered
that this is against the best interests of the child.

76 http://www.prisonstudies.org/world-prison-brief.
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Further relevant standards are contained in CoE CM/Rec(2008)11 on Euro-
pean Rules for Juvenile Offenders subject to Sanctions and Measures.

32.3 Comments from the review

The response does not give the minimum age at which persons in Moldo-
va can be held responsible for crimes.

33. Young offenders in Moldovan prisons

33.1 Response from the MoJ

According to the information of the DPI, on 1 October 2015, 23 young
people between the ages of 18 and 21 were kept in penitentiaries.

33.2 Comments from the review

In European countries this is a key age group for offenders as it marks the
years when relatively impulsive juvenile offenders normally give up crime.
Unless effective rehabilitation programmes are available, offenders in the
18 to 21 age group are likely to continue committing crime for at least the
following five years.
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34. Capacity of prisons

34.1 Response from the MoJ

According to the information of the DPI, until 1 October, 2015 there are
kept in penitentiaries the following number of prisoners:
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Note: According to the bylaw of the Penitentiary no. 10 from Goian and court
decisions, it is a penitentiary for juveniles. Nowadays 23 prisoners are kept
here, 15 of which are under the age of 18, and 8 prisoners aged 18 and older.

The MolJ has given the official capacity of 18 separate penitentiary estab-
lishments and the current number for prisoners they are holding. Five of
are holding more than the official capacity, with the most heavily over-
crowded having an occupancy rate of 120%.
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The overall occupancy rate, presumably at T October 2015 was 90.3%

The numbers have been further broken down both for preventative arrest
and custodial sentence for adult and juvenile male and female prisoners.

34.2 Relevant International Standards

EPR (Rule 18.5): Prisoners shall normally be accommodated during the
night in individual cells except where it is preferable for them to share
sleeping accommodation.

In many Council of Europe countries, prisoners are provided with an indi-
vidual cell, often measuring between 7.5m? and 9.5m> The CPT has con-
sistently stated that single-occupancy cells of less than 6m? (excluding the
sanitary annexe) should be either withdrawn from service or enlarged in
order to provide adequate living space for one prisoner.””

34.3 Comments from the review

The figures from the MoJ indicate that most prisons have sufficient space
(according to their interpretation of international standards). However,
many factors need to be considered before commenting on these figures.
A prison may seem to have a reasonable amount of spare space, but it may
have disadvantages from an operational point of view (difficult to recruit
staff, unsuitable design, expensive to heat, or not near main population
centres).

35. Standards for penitentiary services

35.1 Response from the MoJ

The MoJ has provided a link the extract from Articles 224 and 225 of the
Criminal Execution Code. These are available separately.

35.2 Relevant International Standards

Space does not allow the review to describe all the international standards
relating to the issues in this question. A sample is as follows:

Healthcare: The CPT has stated: “An inadequate level of health care can lead
rapidly to situations falling within the scope of the term “inhuman and de-

77 Paragraph 59, CPT/Inf (2011) 28
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grading treatment”. Further, the health care service in a given establishment
can potentially play an important role in combatting the infliction of ill-treat-
ment, both in that establishment and elsewhere (in particular in police estab-
lishments). Moreover, it is well placed to make a positive impact on the overall
quality of life in the establishment within which it operates”’®

A health check for all prisoners is vital procedure not only to be able to deal
with an individual prisoner appropriately but also to safe guard other pris-
oners from contagious diseases etc. As the CPT says: “An inadequate level
of health care can lead rapidly to situations falling within the scope of the
term “inhuman and degrading treatment.” Further, the health care service in
a given establishment can potentially play an important role in combating
the infliction of ill-treatment, both in that establishment and elsewhere (in
particular in police establishments).”

Hygiene: According to EPR (Rule 19.1):

« All parts of every prison shall be properly maintained and kept clean at
all times.

«When prisoners are admitted to prison the cells or other accommodation
to which they are allocated shall be clean.

« Prisoners shall have ready access to sanitary facilities that are hygienic
and respect privacy.

« Adequate facilities shall be provided so that every prisoner may have a
bath or shower, at a temperature suitable to the climate, if possible daily
but at least

- twice a week (or more frequently if necessary) in the interest of general
hygiene.

« Prisoners shall keep their persons, clothing and sleeping accommodation
clean and tidy.

« The prison authorities shall provide them with the means for doing so
including toiletries and general cleaning implements and materials.

« Special provision shall be made for the sanitary needs of women.

78 Paragraph 30, CPT/Inf (93) 12
Moldova > Page 277



Some of these standards are raised as follows by the CPT”*:

« A prison health care service should be able to provide medical treatment
and nursing care, as well as appropriate diets, physiotherapy, rehabilitation
or any other necessary special facility, in conditions comparable to those en-
joyed by patients in the outside community. Provision in terms of medical,
nursing and technical staff, as well as premises, installations and equipment,
should be geared accordingly.

« There should be appropriate supervision of the pharmacy and of the distri-
bution of medicines. Further, the preparation of medicines should always be
entrusted to qualified staff (pharmacist/ nurse, etc.).

+ A medical file should be compiled for each patient, containing diagnostic
information as well as an on-going record of the patient’s evolution and of
any special examinations he has undergone. In the event of a transfer, the
file should be forwarded to the doctors in the receiving establishment.

EPR (Rule 24) has this to say about visits:

+ 24.1 Prisoners shall be allowed to communicate as often as possible by
letter, telephone or other forms of communication with their families, oth-
er persons and representatives of outside organisations and to receive vis-
its from these persons.

+ 24.2 Communication and visits may be subject to restrictions and mon-
itoring necessary for the requirements of continuing criminal investi-
gations, maintenance of good order, safety and security, prevention of
criminal offences and protection of victims of crime, but such restrictions,
including specific restrictions ordered by a judicial authority, shall never-
theless allow an acceptable minimum level of contact.

+ 24.4 The arrangements for visits shall be such as to allow prisoners to main-
tain and develop family relationships in as normal a manner as possible.

« 24.5 Prison authorities shall assist prisoners in maintaining adequate con-
tact with the outside world and provide them with the appropriate welfare
support to do so.

35.3 Comments from the review

A detailed assessment of compliance of these Moldovan penitentiary stan-

7 Paragraphs 38-39, CPT/Inf (93) 12
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dards with international standards is beyond the scope of the review. Nei-
ther is it the intention of the review to assess the extent to which these
standards are observed in practice. Nevertheless, the European Prison
Rules have been very effective in giving guidance to prison administrations.

GENERAL COMMENTS ON SECTION 4: PENITENTIARY SERVICE

Importance of healthcare. The CPT advises as follows: “An inadequate lev-
el of health care can lead rapidly to situations falling within the scope of the
term “inhuman and degrading treatment”. Further, the health care service
in a given establishment can potentially play an important role in combat-
ting the infliction of ill-treatment, both in that establishment and elsewhere
(in particular in police establishments). Moreover, it is well placed to make
a positive impact on the overall quality of life in the establishment within
which it operates”8°

Contact with the outside world. On this subject the CPT advice is as fol-
lows: “It is also very important for prisoners to maintain reasonably good
contact with the outside world. Above all, a prisoner must be given the
means of safeguarding his relationships with his family and close friends.
The guiding principle should be the promotion of contact with the outside
world; any limitations upon such contact should be based exclusively on se-
curity concerns of an appreciable nature or resource considerations.”’

RECOMMENDATIONS ON SECTION 4: PENITENTIARY SERVICE

Offender Management. More modern methods of offender management
should be developed by senior management and employed within pres-
ent structures. These include the introduction of data collection such as
establishing ‘out of cell’data and data on the expansion of visits. In this way
the setting of targets for prison management and by prison management
to make improvements, can be achieved. In particular, it will encourage
innovation in which prisons themselves explore some of the answers to
the on-going problems.

8 Standards of the European Committee for the Prevention of Torture and Inhuman or Degrading Treatment
or Punishment 2002, revised 2015

81 Ibid Standards of the European Committee for the Prevention of Torture and Inhuman or Degrading Treat-
ment or Punishment 2002, revised 2015

Ibid Penal Reform International website www.penalreform.int - 10 point plan
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Prison Healthcare. Healthcare is a major problem for many countries en-
during issues of prison overcrowding and where prison accommodation is
inadequate. More information would be required on this subject to make
useful comments. However, it is a subject relevant to the issues of over-
crowding and indeed rehabilitation. Offenders, whose health significantly
deteriorates whilst in prison, will have major rehabilitation problems upon
release.

Accommodation standards. The method for calculating the capacity of a
prison should be based on CPT standards. These cover more factors than
simply the space available in dormitories.

Management Information Systems. Providing managers with the abili-
ty to collect and interpret operational data from their area of control will
improve their ability to direct resources to achieve prison-wide objectives.
Simple examples would be: time out of cell, incidents of disobedience, dis-
covery of contraband, etc. In this way targets for improvement can be set
and progress can be measured.

Probation services within the penitentiary establishments. Resettle-
ment prospects for prisoners would be improved if probation staff visited
prisons to contribute to pre-release courses and the development of indi-
vidual release plans.
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SECTION 5. PRISON OVERCROWDING

36. Overcrowding

36.1 Response from the MoJ

In 2010 there were held 6,324 prisoners, in 2014 were held 7,317, and on
1 October 2015 there were held - 7,813 prisoners, with a ceiling of 8,654
places with 4 m2

In the last five years the number of detainees held in prison has increased.
Given that the number of prison population is increasing, while the num-
ber of accommodation places remains the same, there are situations when
there are no available places to organize the placement of prisoners sepa-
rately by category, at the same time complying with the national standard
of 4 m2.

In the current situation, we consider it necessary to elaborate proposals
on revising the placement standards applied in prisons depending on the
detention regime.

36.2 Relevant International Standards

CPT Standards comment on prison overcrowding as follows: “The phe-
nomenon of prison overcrowding continues to blight penitentiary systems
across Europe and seriously undermines attempts to improve conditions of
detention. The negative effects of prison overcrowding have already been
highlighted in previous General Reports. In such circumstances, throwing
increasing amounts of money at the prison estate will not offer a solution.
Instead, current law and practice in relation to custody pending trial and
sentencing as well as the range of non-custodial sentences available need
to be reviewed. This is precisely the approach advocated in Committee
of Ministers Recommendation N° R (99) 22 on prison overcrowding and
prison population inflation. The CPT very much hopes that the principles
set out in that important text will indeed be applied by member States;
the implementation of this Recommendation deserves to be closely mon-
itored by the Council of Europe®.

82 paragraph 28, CPT/Inf (2001) 16
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Living space per prisoner in prison establishments: CPT standards®
Introduction

1. Since the 1990s the CPT has developed and applied minimum standards
regarding the living space that a prisoner should be afforded in a cell. While
these standards have been frequently used in a large number of CPT visit
reports, they have so far not been brought together in a single document.

2. At the same time, there is a growing interest in these standards, at the
national level (among member states’ authorities responsible for the pris-
on estate, national detention monitoring bodies such as national preven-
tive mechanisms established under OPCAT , domestic courts, NGOs, etc.)
and at the international level, not least because of the problem of prison
overcrowding and its consequences. Currently, the Council of Europe’s
Council for Penological Co-operation (PC-CP) is preparing a White Paper
on prison overcrowding. For its part, the European Court of Human Rights
is frequently being called upon to rule on complaints alleging a violation
of Article 3 of the European Convention on Human Rights (ECHR) on ac-
count of insufficient living space available to a prisoner.

3. Against this background, the CPT decided in November 2015 to provide
a clear statement of its position and standards regarding minimum living
space per prisoner; such is the aim of this document.

4.The cells referred to in this document are ordinary cells designed for pris-
oners’accommodation, as well as special cells, such as disciplinary, securi-
ty, isolation or segregation cells. However, waiting rooms or similar spaces
used for very short periods of time are not covered here.

5. During its monitoring activities, the CPT has frequently encountered sit-
uations of prison overcrowding. The consequences of overcrowding have
been highlighted repeatedly by the CPT in its visit reports: cramped and
unhygienic accommodation; constant lack of privacy; reduced out of cell
activities, due to demand outstripping the staff and facilities available;
overburdened health-care services; increased tension and hence more vi-
olence between prisoners and between prisoners and staff. The CPT con-
siders that the question of minimum living space per prisoner is intrinsical-
ly linked to the commitment of every Council of Europe member state to
respect the dignity of persons sent to prison.

8 CPT/Inf (2015) 44 | Section: 1/2 | Date: 15/12/2015
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6. Minimum standards for personal living space are not as straightforward
a matter as they might appear at first sight. To begin with, the “minimum
living space” standards used by the CPT differ according to the type of the
establishment. A police cell for short-term detention of several hours up
to a few days does certainly not have to meet the same size standards as
a patients’ room in a psychiatric institution; and a prison cell, whether for
remand or sentenced prisoners, is again an entirely different matter.

7. Secondly, a differentiation should be made according to the intended
occupancy level of the accommodation in question (i.e. whether it is a sin-
gle cell or a cell designed for multiple occupancy). The term “multiple oc-
cupancy” also needs to be defined. A double cell is arguably different from
a cell designed for holding for instance six or more prisoners. As regards
large-scale dormitories, accommodating dozens and sometimes even up
to one hundred prisoners, the CPT has fundamental objections which are
not only linked to the question of living space per prisoner, but to the con-
cept as such.

In its 11th General Report the CPT criticised the very principle of accom-
modation in large-capacity dormitories; frequently such dormitories hold
prisoners in extremely cramped and insalubrious conditions. In addition
to a lack of privacy, the Committee has found that the risk of intimidation
and violence in such dormitories is high, and that proper staff control is ex-
tremely difficult. Further, an appropriate allocation of individual prisoners,
based on a case-by-case risk and needs assessment, becomes an almost
impossible task. The CPT has consequently long advocated a move away
from large-capacity dormitories towards smaller living units.

8. Thirdly, the CPT has also taken into consideration the regime offered to
prisoners when assessing cell sizes in light of its standards (see ArticleArt-
icle 21 below).

The CPT’s basic minimum standard for personal living space

9. The CPT developed in the 1990s a basic “rule of thumb” standard for the
minimum amount of living space that a prisoner should be afforded in a cell.

- 6m” of living space for a single-occupancy cell
- 4m’ of living space per prisoner in a multiple-occupancy cell

10. As the CPT has made clear in recent years, the minimum standard of liv-
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ing space should exclude the sanitary facilities within a cell. Consequently,
a single-occupancy cell should measure 6m” plus the space required for a
sanitary annexe (usually 1 to 2m?). Equally, the space taken up by the sani-
tary annexe should be excluded from the calculation of 4m? per person in
multiple-occupancy cells. Further, in any cell accommodating more than
one prisoner, there should be a fully-partitioned sanitary annexe.

11. Additionally, the CPT considers that any cell used for prisoner accom-
modation should measure at least 2m between the walls of the cell and
2.5m between the floor and the ceiling.

Promoting higher standards

12. Rule 18.5 of the European Prison Rules (2006) states that “Prisoners
shall normally be accommodated during the night in individual cells ex-
cept where it is preferable for them to share sleeping accommodation.”
Indeed, in many Council of Europe countries, prisoners are provided with
an individual cell, often measuring between 7.5m? and 9.5m> The CPT has
consistently stated that single-occupancy cells of less than 6m? (excluding
the sanitary annexe) should be either withdrawn from service or enlarged

in order to provide adequate living space for one prisoner.

13.When devising the standard of 4m” of living space, the CPT had in mind
on the one hand the trend observed in a number of western European
countries of doubling up 8 to 9m? cells that were originally designed for
single occupancy, and on the other hand the existence of large-capacity
dormitories in prison establishments (colonies) in various central and east-
ern European countries.

14. Although the CPT has never explicitly defined “multiple-occupancy’, an
analysis of visit reports indicates that cells for two to four prisoners implic-
itly fall under this notion. Consequently, the CPT has regularly implied that
cells measuring 8m” were acceptable for two prisoners, cells of 12m? for
three, and cells measuring 16m? were adequate for four prisoners. Howev-
er, in a non-negligible number of cases, the CPT has also stated that cells
of 8m? (or 8 to 9m?) should “preferably” (Slovenia, 2006; Hungary, 2013) or
“idéalement” (Belgium, 2009) accommodate only one prisoner; or should
be “used to accommodate no more than one prisoner save in exceptional
cases when it would be inadvisable for a prisoner to be left alone” (UK,
2003). In the report on its 2011 visit to the Netherlands, the Committee
stated that accommodation in double cells measuring between 8 and
10m’” was “not without discomfort” to the prisoners, and in the report on
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the 2011 visit to Ireland, it recommended that “efforts be made to avoid as
far as possible placing two prisoners in 8m? cells”.

15. Clearly, the aforementioned examples suggest that the 4m? per prison-
er standard may still lead to cramped conditions when it comes to cells for
a low number of prisoners. Indeed, given that 6m? is the minimum amount
of living space to be afforded to a prisoner accommodated in a single-oc-
cupancy cell, it is not self-evident that a cell of 8m” will provide satisfactory
living space for two prisoners. In the CPT’s view, it is appropriate at least
to strive for more living space than this. The 4m? standard is, after all, a
minimum standard.

16. For these reasons, the CPT has decided to promote a desirable standard
regarding multiple-occupancy cells of up to four prisoners by adding 4m?
per additional prisoner to the minimum living space of 6m? of living space
for a single-occupancy cell:

- 2 prisoners: at least 10m? (6m? + 4m?) of living space + sanitary annexe
- 3 prisoners: at least 14m? (6m” + 8m?) of living space + sanitary annexe
- 4 prisoners: at least 18 m? (6m? + 12m?) of living space + sanitary annexe

17. In other words, it would be desirable for a cell of 8 to 9m? to hold no
more than one prisoner, and a cell of 12m” no more than two prisoners.

18.The CPT encourages all Council of Europe member states to apply these
higher standards, in particular when constructing new prisons.

36.3 Comments from the review

The CPT standards, described in detail above, are very challenging for
countries that have limited funds for their criminal justice services. The
standard that is most often quoted is living space per prisoner in the cell.
However, the area provided in Moldovan legislation of 4 m? only meets
1990 CPT standard for single-occupancy cells, which are rarely found in its
prisons. And more recently, the standard has been increased to 6 mZ. The
CPT standard for multi-occupied cells is even higher. This would imply that
Moldovan prisons are more overcrowded by international standards than
would be revealed by its own legislation.

Cell space must not be looked at in isolation. The other standards for the
custodial environment are equally important, but not quite so easy to
measure.
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37. Factors leading to overcrowding

37.1 Response from the MoJ

The factors leading to overcrowding that were identified by the MoJ are
as follows:

Improper use of alternative sanctions. Referring to the persons who have
committed minor and less serious felony offences, a non-custodial mea-
sure could be applied instead of a preventive detention.

Inadequate infrastructure and capacity of prisons. The prisons’ infrastruc-
ture is outdated and the financial resources are insufficient. The prison sys-
tem, according to the balance sheet, comprises 550 buildings and security
edifices, of which 21 buildings and premises are in a damaged condition.
About 55% of real estate can be characterized by a high degree of amor-
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The premises for food supply within the prisons lack the necessary equip-
ment and inventory. In the majority of prisons, the food is prepared using
solid fuels boilers (wood, charcoal).

Also, the precarious state of the security buildings, for all the subdivisions
of the DPI, implies a high risk of detainees’ escape from prisons.

37.2 Relevant International Standards

The CPT makes the following points about overcrowding: “To address the
problem of overcrowding, some countries have taken the route of increasing
the number of prison places. For its part, the CPT is far from convinced that
providing additional accommodation will alone offer a lasting solution. In-
deed, a number of European States have embarked on extensive programmes
of prison building, only to find their prison populations rising in tandem with
the increased capacity acquired by their prison estates. By contrast, the exis-
tence of policies to limit or modulate the number of persons being sent to
prison has in certain States made an important contribution to maintaining
the prison population at a manageable level"8*

37.3 Comments from the review

Each of the factors identified in the answer from the Mol are likely to play
a significant part in the current situation. They merit further detailed ex-

8% paragraph 14, CPT/Inf (97) 10
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amination. However, the other points in the UNODC list should not be dis-
counted, particularly: poverty and inequality; delays in the criminal justice
process; insufficient use of bail; inadequate use of alternative sanctions;
and criminal activity associated with drugs. Each is dependent on a net-
work of decisions in separate areas of the justice system.

38. Effects of overcrowding

38.1 Response from the MoJ

a) Health and hygiene in prisons - Due to overcrowding, it is difficult to ven-
tilate the buildings; also the natural lighting is limited. The lack of sun light
and ventilation can be dangerous from eDPlemiological aspect (increase
the incidence of contagious diseases, of dermatologic and venereal diseas-
es, acute viral respiratory infections, tuberculosis etc.).

b) Safety and security in prisons - regarding the ensuring of safety and of
security in prisons, according to article 206 from the Execution Code of
Republic of Moldova, for the entire prison system, there was registered
a decrease of approximately of 1 % of convicts who were provided with
personal security. Thus, the number of this category decreased from 338
prisoners, registered on 29 December 2014, to 315 prisoners registered on
28 September 2015. In this section, it is also important to mention that
increase of number of prisoners who are provided with personal security
according to art. 206 from Execution Code of Republic of Moldova, is large-
ly due to increase of total number of prisoners held in prisons.

) The impact on the prison personnel - The disparity between the expecta-
tions and reality (some categories of specialists carry out an extra volume
of work, -ex. The quality and efficiency of services provided by a doctor,
educator, psychologist, supervisor or sentinel, which are directly propor-
tional to the number of beneficiaries consulted per day); over demand (in
some cases, including hours over working program); overtime; exhaustion;
chronic fatigue; superficial fulfillment of obligations; professional distor-
tion; abandonment of employment (particularly worrying is the resigna-
tion of young employees, with a working period of up to 3 years, that rep-
resents 35% of total resignations).

d) The impact on felons - Is irrelevant.

Moldova > Page 287



e) Less positive regime activities — Is irrelevant.

f) Less activities for re-socialising of prisoners — Indeed this is consequence
of overcrowding, and as a result not all the prisoners can be assigned to a
paid jobs and professional trainings.

38.2 Relevant International Standards

The CPT has made the following comments in relation to overcrowding:
“Overcrowding is an issue of direct relevance to the CPT’s mandate. All the
services and activities within a prison will be adversely affected if it is re-
quired to cater for more prisoners than it was designed to accommodate;
the overall quality of life in the establishment will be lowered, perhaps sig-
nificantly. Moreover, the level of overcrowding in a prison, or in a particular
part of it, might be such as to be in itself inhuman or degrading from a phys-
ical standpoint.’®

38.3 Comments from the review

Although we would not agree that the “impact on felons” and “fewer pos-
itive regime activities” is irrelevant, it is pleasing to note the concern that
working in overcrowded conditions places on staff and managers. The
high resignation rate is costly to the system and means that staff who have
gained valuable experience are no longer contributing.

39. Distribution of overcrowding

39.1 Response from the MoJ

Currently the prisons facing overcrowding are No. 1 (Taraclia), No. 6 (Soro-
ca), No 7 (Rusca), No. 13 (Chisinau), and No. 15 (Cricova).

GENERAL OBSERVATIONS ON SECTION 5: PRISON OVERCROWDING

Overcrowding means much more than a prison estate with inadequate cell
space. A prison, for example may have adequate space but if the regime
lacks activities for rehabilitation, or the area available for visits from rela-
tives is cramped and inadequate, it could be concluded that overcrowding
exists. Such an approach to offender management is often referred to as
‘warehousing’and does little for the aims rehabilitation.

85 paragraph 46, CPT/Inf (92)3
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RECOMMENDATIONS ON SECTION 5: PRISON OVERCROWDING

Re-calculate the capacity of the prisons. Statements about the capacity
of the prison estate should be revised according to a calculation based on
current CPT recommendations of at least 6m? per prisoner in single occu-
pancy cell + sanitary facility and 4m? per prisoner in multi-occupancy cell
+ fully-portioned sanitary facility.

Collect regime data. More detailed data should be collected about the
impact of overcrowding on things such as health, regime activities and
preparing prisoners for a successful release (re-socialisation).

More time out of cell. The minimum standard for time out of cell is one
hour for high risk offenders. Although information regarding lower risk of-
fenders indicated that 10 hours was likely, this was not written in terms of
a minimum standard. There should be monitoring of all out of cell times
for all regimes. Best practice in Europe gives targets for local managers to
raise amounts of out of cell times. This is sometimes seen as arduous by
staff who need to be more pro-active in their work. Setting targets and
measuring performance may be necessary to overcome staff resistance.

Routine management information. More modern methods of compil-
ing and evaluating operational information should be employed. These
include the collection of data on ‘time out of cell, number of family vis-
its, completion of sentence plans, etc. Information of this type will enable
managers to set targets for improvement and encourage local teams to
perform better by finding new solutions to old problems.
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SECTION 6. PRISONER RESOCIALISATION

40. Induction routine for prisoners

40.1 Response from the MoJ

The MoJ has provided a link to the extract covering this subject. It is taken
from section 4 of Government Decision No 583 from May 2006, ArticleArt-
icles 9 to 36. This text is available separately.

40.2 Relevant International Standards

EPR describes recommended admissions procedures in Rules from 14 to 16.

40.3 Comments from the review

A careful, managed induction to the prison is an essential part of safe cus-
tody and is right in principle. However, the quality of the actual experience
will depend on details that could only be appreciated through actually ex-
amining such a unit.

41. Prisoners with special needs

41.1 Response from the MoJ

The MoJ has provided the following observations:

1. Prisoners with significant health needs — For prisoners with significant
health needs, the appropriate conditions of detention in dependence of
seriousness of health issues. For example seriously ill prisoners who are
bedridden receive medical care and hospitalisation, prisoners with loco-
motive disabilities are provided with wheelchairs, while they are placed on
the 1st (ground) floor, where special ramps are in-situ to ease their move-
ment during access and egress.

2. Prisoners who could be considered vulnerable — Vulnerable prisoners are
provided with humanitarian aid (seasonal clothes, food and other help as
needed);

3. Foreign citizens who do not speak Romanian - At the moment, there is no
such category of prisoners with special needs;
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4. Pregnant women - For this category of prisoners, appropriate detention
conditions are created, at the same time supplement to the food ration,
daily walks;

5. Women with small children — According to the provisions of art. 126 of the
Statute of punishment execution by convicts, the detention regimen for wom-
en prisoners corresponds to the detention regimen in open, semi-open or
closed prisons. Pregnant women and women with children under age of 3,
condemned to prison, the sentence being served in a closed type prisons,
at the decision of prison administration, carry out their sentence in condi-
tions foreseen for open and semi-open prison, depending on the severity of
the committed offense, social danger they represent, the behavior of pris-
oner, age and health condition of the child and mother etc. In this sense,
for this category of prisoners, appropriate detention conditions are created,
at the same time supplement to the food ration, daily walks, children are
ensure with everything necessary for a harmonious development. Also, it is
to be mentioned that women with small children are held in “Department
of Mother and Children” from the prisons no. 7 — Rusca and no. 16 - Pruncul.

6. Juveniles of male and female gender - At the moment, there is no such
category of prisoners with special needs.

41.2 Relevant International Standards

International standards in relation to the issues raised by this question are
to be found at many points throughout the sets of advice and recommen-
dation listed at the beginning of this report. For example, in relation to
nutrition, EPR states in Rule 22: Prisoners shall be provided with a nutritious
diet that takes into account their age, health, physical condition, religion,
culture and the nature of their work.

41.3 Comments from the review

One of the first effects of overcrowding is the pressure it places on the
ability of penitentiary administrations to maintain necessary services to
potentially vulnerable groups. The policies set out by the MoJ in its an-
swer suggests that there are special services for different categories of pris-
oner,including those with significant health needs and those with limited
physical ability.
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42, Individualised rehabilitation programmes for prisoners

42.1 Response from the MoJ

Prisoners are involved in activities meant to satisfy the needs stated within
the framework of initial evaluations.

42.2 Relevant International Standards

The CPT has strong views on this subject®: “A satisfactory programme
of activities (work, education, sport, etc.) is of crucial importance for the
well-being of prisoners. This holds true for all establishments, whether for
sentenced prisoners or those awaiting trial. The CPT has observed that activ-
ities in many remand prisons are extremely limited. The organization of re-
gime activities in such establishments - which have a fairly rapid turnover of
prisoners - is not a straightforward matter. Clearly, there can be no question
of individualized treatment programmes of the sort which might be aspired
to in an establishment for sentenced prisoners. However, prisoners cannot
simply be left to languish for weeks, possibly months, locked up in their cells,
and this regardless of how good material conditions might be within the
cells. The CPT considers that one should aim at ensuring that prisoners in
remand establishments are able to spend a reasonable part of the day (8
hours or more) outside their cells, engaged in purposeful activity of a varied
nature. Of course, regimes in establishments for sentenced prisoners should
be even more favourable”

EPR (Rule 28) sets standards that are unlikely to be fully met in Moldovan
prisons for some years. For example:

« Regimes shall allow all prisoners to spend as many hours a day outside
their cells as are necessary for an adequate level of human and social in-
teraction.

« Every prison shall seek to provide all prisoners with access to education-
al programmes which are as comprehensive as possible and which meet
their individual needs while taking into account their aspirations.

« Every institution shall have a library for the use of all prisoners, adequate-
ly stocked with a wide range of both recreational and educational resourc-
es, books and other media.

« As far as practicable, the education of prisoners shall be integrated with

8 Pparagraph 47, CPT/Inf (92)3
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the educational and vocational training system of the country so that after
their release they may continue their education and vocational training
without difficulty.

42.3 Comments from the review

It would be useful for the MoJ to expand on their answer indicate some of
the rehabilitation activities that are available.

43, Percentage of prisoners who access regime activities
80% of prisoners have access to regime activities.

43.2 Relevant International Standards

Relevant standards are provided in Sub-section 42.2.

43.3 Comments from the review

NGOs have often pioneered the introduction of rehabilitation activities in
the prisons but resourcing and travel limitations mean that the coverage
is usually limited. Increasingly providing regime activities is seen as the re-
sponsibility of the mainstream prison administration.

44. Number of prisoners who have accessed regime activities

44.1 Response from the MoJ:

The MoJ provided the following percentage figures for access by prisoners
to regime activities.:

1. Educational programs - 75%
2. Employment programs - 30%
3. Treatment against drugs programs - 6,5%

4. Re-socialisation programmes. Implementation of therapeutic commu-
nities

44.2 Relevant International Standards

Relevant standards are provided in Sub-section 42.2.
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44.3 Comments from the review

The proportion of prisoners who have accessed education programs is
quite high, but it would be necessary to know how much teaching time
and average prisoner gets in each week.

No doubt the MoJ would like to improve the low proportion of prison-
ers who access employment programmes, but this is a structural problem
throughout European prisons.

Lack of specialist staff in the adult prisons (such as teachers, social workers
and psychologists) mean that rehabilitation and pre-release courses may
need to be redesigned so that they can be delivered by specially-trained
guards chosen from the staff who supervise the accommodation units, as
is the case in the UK and Ireland.

GENERAL COMMENTS ON SECTION 5: PRISONER RESOCIALISATION

Emphasis on rehabilitation. In Western Europe, since the 1970's, the work
of prisons in re-socializing offenders has grown in importance. Regimes
had previously lacked any activities designed for preparation for release.
Education and work training were seen as essential for many offenders,
whose poor skills were shown to have contributed to their offending.

Scope of education. Education is conceived more widely there than in
the EaP countries and it is common to see prisoners involved in classes
where they are exploring new social and life skills and learning how they
can benefit from an appreciation of literature. Unfortunately, prison over-
crowding and reduced budgets in Moldova have limited the availability of
these essential activities.

Rehabilitation services. As stated above, one of the key objectives of a
prison system is to rehabilitate prisoners in order that they will not contin-
ue with a life of crime. There is no single reason why individuals will return
to their former criminal life. However causes include: lack of socialization,
lack of employment and training, a feeling of rejection by society, antiso-
cial attitudes, restlessness, association with other criminals impulsiveness,
lack of education, and neglect or abuse by parents or guardians. There are
many ways to reduce recidivism and among the most cost-effective are
social training and education courses.
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Health needs. This has been made a particular priority and the adminis-
tration has been pro-active in introducing schemes that seek to screen for
priority health issues and provide good quality treatment.

RECOMMENDATIONS ON SECTION 5: PRISONER RESOCIALISATION

Individual Sentence Plan. Prisoners’ individual programmes /sentence
plans need to be designed to meet their needs and to help them to resettle
in communities after release. The behaviour of prisoners should be stimu-
lated through programs of differentiated correctional influence taking into
account their behaviour, physical condition and degree of social neglect.
Programs of differentiated correctional influence on prisoners must take
into account correctional capacity of the imprisonment regime, general
education and vocational training, incentives and sanctions imposed on
prisoners, amateur organisations of prisoners, public, charity and religious
organisations, and involvement of prisoners to be self-motivated.

Regime. Prison regimes must have a greater priority in the future and
should figure more within the strategic plan of the country. Systems should
be developed to ensure better rehabilitation methods are used, particular-
ly with the probation service. ‘Offending Behaviour Programmes;, should
be developed jointly by the penitentiary service and the probation service
in order that both services can work with a similar rehabilitation culture.

Joint activities. Engaging with other statutory agencies, including the
‘probation service’ and the community and voluntary sector, the prison
service will be able to develop a system of joined up care from pre to post
imprisonment in order to improve outcomes for prisoners.

Vulnerable categories of prisoners. There is a need to devise specific
treatment programmes for younger prisoners, women, older prisoners,
sex offenders, prisoners in protective custody, violent prisoners and those
suffering from mental illness.

Educational activities. There is a need to build on and enhance the cur-
rent programmes and services, including accredited education and voca-
tional training.

Operational data. The Penitentiary Service should sure the collection and
analysis of reoffending rates of prisoners released with or without supervi-
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sion. Similarly, data should be collected in relation to participation in reha-
bilitation activities in prisons.

Pre-release programmes. Programmes dealing with pre-release issues
are not expensive to organize and can make an important difference. They
should be seen as an essential part of the objectives of all prisons. Other
programmes should be developed to respond to the criminogenic needs
of prisoners.
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SECTION 7. EARLY AND CONDITIONAL RELEASE

45. Conditional release

45.1 Response from the MoJ

The answer provided by the Mol refers to article 266 of the Penal Execu-
tion Code. This describes the conditions under which a prisoner can ask for
“pre-term release”. Extracts from Article 91 of the CCM then describe the
conditions that can be applied to this form of release.

45.2 Relevant International Standards

CoE Rec. on Parole (Preamble): Recognising that conditional release is one
of the most effective and constructive means of preventing reoffending
and promoting resettlement, providing the prisoner with planned, assist-
ed and supervised reintegration into the community;

CoE Rec. on Parole (General principles 4.a): In order to reduce the harmful
effects of imprisonment and to promote the resettlement of prisoners un-
der conditions that seek to guarantee safety of the outside community, the
law should make conditional release available to all sentenced prisoners,
including life-sentence

CoE Rec. on Prison Overcrowding (Article 24): Parole should be regarded
as one of the most effective and constructive measures, which not only
reduces the length of imprisonment but also contributes substantially to a
planned return of the offender to the community.

CoE Rec. on Prison Overcrowding (Article 25): In order to promote and ex-
pand the use of parole, best conditions for offender support, assistance
and supervision in the community have to be created, not least with a view
to prompting the competent judicial or administrative authorities to con-
sider this measure as a valuable and responsible option.

CoE Rec. on Parole (Articles 16 to 21): These Articles describe recommend-
ed approaches to conditional early release.

45.3 Comments from the review

As is typical with such legislation in former soviet countries, the whole em-
phasis of this type of early release is on rewarding a prisoner for good be-
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haviour. For example, to be eligible the candidate must not have “violated
the prison regime”. More worrying, prisoners who have been so distressed
that they have “mutilated themselves” or “attempted suicide” must serve
their full terms.

The main criticism of this type of parole system is that it is based on past
behaviour (e.g. disciplinary infringements), it gives too much responsibility
to prison staff to assess the character of the prisoner and is not informed
by professional assessments of whether the prisoner can overcome - with
the help of probation supervision — the personal and social challenges
they all will inevitably face.

46. Reduction of sentence under early release

46.1 Response from the MoJ

As of now, this kind of statistics has not been registered for the prison sys-
tem.Thus, we present just the number of persons that benefited from con-
ditioned release during the period 2010 - 2014.

Period No. of persons
2010 541 persons
2011 382 persons
2012 389 persons
2013 290 persons
2014 271 persons

46.2 Relevant International Standards

CoE Rec. on Parole (Article 45): Statistics should be kept on such matters as
the number of prisoners granted conditional release in relation to eligibil-
ity, the length of the sentences and the offences involved, the proportion
of time served before the granting of conditional release, the number of
revocations, reconviction rates and the criminal history and socio-demo-
graphic background of conditionally released prisoners.

46.3 Comments from the review

In order to protect the public and make best use of limited resources, pris-
on managers should have access to a wide range of practical operational
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information, such as this. Although this information will be recorded some-
where in relation to each individual prisoner, the lack of statistical analysis
represents a handicap to managers and strategic planners.

Not many governments collect these figures but they would be extremely
useful for managing the system and assessing its effectiveness.

47.Proportion of prisoners granted early conditional release

47.1 Response from the MoJ

Period % Prisoners released conditionally
2010 8,5%
2011 5,8%
2012 6,0%
2013 4,4%
2014 4,0%

47.2 Relevant International Standards

CoE Rec. on Prison Overcrowding (Article 23): The development of mea-
sures should be promoted which reduce the actual length of the sentence
served, by giving preference to individualised measures, such as early con-
ditional release (parole), over collective measures for the management of
prison overcrowding (amnesties, collective pardons).

CoE Rec. on Prison Overcrowding (Article 24): Parole should be regarded
as one of the most effective and constructive measures, which not only
reduces the length of imprisonment but also contributes substantially to a
planned return of the offender to the community.

47.3 Comments from the review

Releasing less than 10% of prisoners on parole - and then with practically
no supervision - suggests that the scheme is not the significant aspect of
offender management that is found in European countries. As the Europe-
an rules on prison overcrowding and prison population inflation confirm,
a substantial period of parole - linked to effective supervision by the pro-
bation service - is strongly in the interests of safe release and lower levels
of reoffending.
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48. Proportion of prisoners granted early conditional release

This appears to be the same as the information in Sub-section 47.

49, Support from probation for ex-prisoners

49.1 Response from the MoJ

In case people who are registered for conditional release within the proba-
tion authority meet any problems or necessities, then a probation officer
interferes in order to provide assistance.

Under the Law on social adaptation of persons released from detention
no. 297 from 1999 the probation body has jurisdiction to help prisoners
released from detention.

In this regard, the probation body provides assistance to persons with an
earlier release from prison or persons who executed the entire imprison-
ment sentence but are in need of help due to certain necessities and prob-
lems.

Thus, the probation body concludes partnership agreements with private
and public organizations in the community in order to target and guide
the former prisoners to an organization specialized in providing required
assistance.

Moreover, the probation body monitors the degree of assistance provided
by specialized organizations and the behaviour of the beneficiary in his
orientation for help.

49.2 Relevant International Standards

EPR (Rule 53): In accordance with national law, probation agencies may
undertake supervision before, during and after trial, such as supervision
during conditional release pending trial, bail, conditional non-prosecu-
tion, conditional or suspended sentence and early release.

49.3 Comments from the review

The response from the MoJ seems to suggest that the Probation Service of-
fers advice and assistance to prisoners who have been given early release.
However, it does not appear to suggest that these people are formally su-
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pervised and that they would be returned to prison if they failed to comply
with instructions given by a probation officer aimed at helping them to
achieve results agreed in a rehabilitation plan.

Research undertaken by the MoJ for England and Wales shows that reof-
fending is significantly lower if prisoners are given compulsory supervi-
sion for at least 12 months after release?”. Expenditure on such a service
is judged to be good value for money and was a key factor in widespread
reforms introduced there at the beginning of 2015.

50. Other support for ex-prisoners

50.1 Response from the MoJ

Prisoners released from detention facilities benefit from the support of Local
Public Administration that provides them with assistance in finding a tem-
porary place to live, finding a job, social assistance, as well as other facilities,
stipulated by legislation, meant to reintegrate the prisoner into the society.

50.2 Relevant International Standards

EPR (Rule 107.4): Prison authorities shall work closely with services and
agencies that supervise and assist released prisoners to enable all sen-
tenced prisoners to re-establish themselves in the community, in particu-
lar with regard to family life and employment.

EPR (Rule 26): Effective programmes for treatment during detention and
for supervision and treatment after release should be devised and imple-
mented so as to facilitate the resettlement of offenders, to reduce recidi-
vism, to provide public safety and protection and to give judges and pros-
ecutors the confidence that measures aimed at reducing the actual length
of the sentence to be served and community sanctions and measures are
constructive and responsible options.

50.3 Comments from the review

it is recognised that Local Public Administration provides important ser-
vices that can help people in difficulty to solve their social problems. How-
ever, the lives of previous lives of ex-prisoners tend to show that, for one

87 Ministry of Justice (2013) 2013 Compendium of re-offending statistics and analysis,
London: Ministry of Justice
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reason or another, they have not accessed these services successfully in
the past. Experience in European countries suggests that these people
need special social training before they can cope with discussions with au-
thority. Government agencies need to be more flexible in their approach if
they are to reach out from behind their bureaucratic offices.

Another feature of European approaches is that excellent services can be
provided by specially-created NGOs dedicated to assisting people, includ-
ing offenders, who are on the margins of society. However they are limited
in number and struggled to respond to the great level of need the experi-
ence. Development of NGO services has proved to be a cost-effective way
of delivering help and avoid reoffending.

51. Re-conviction of conditionally released prisoners

51.1 Response from the MoJ

The Mol does not provide information about reconviction rates for condi-
tionally released prisoners.

51.2 Relevant International Standards

CoE Rec. on Parole (Article 43): In order to obtain more knowledge about
the appropriateness of existing conditional release systems and their fur-
ther development, evaluation should be carried out and statistics should
be compiled to provide information about the functioning of these sys-
tems and their effectiveness in achieving the basic aims of conditional re-
lease.

51.3 Comments from the review

The figures provided in relation to Sub-section 36 suggest that Moldova
has a fairly high rate of recidivism. Research undertaken by the MoJ for
England and Wales shows that reoffending is significantly lower if prisoners
are given compulsory supervision for at least 12 months after release®.
Expenditure on such a service is judged to be good value for money and
was a key factor in widespread reforms introduced there at the beginning
of 2015.

8 Ibid
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52. Reconviction rates for prisoners who complete their full sentence

52.1 Response from the MoJ

No statistics on recidivism by persons released after having fully served
their punishment and deprived of liberty thereafter is kept by the MoJ.

52.2 Relevant International Standards

As mentioned in above item, CoE Rec. on Parole (Article 43), recommends
that statistics such as this are compiled.

52.3 Comments from the review

Statistics of this nature enable the effectiveness of parole decision-mak-
ing and post-release supervision to be measured and policy reforms to be
evaluated.

GENERAL OBSERVATIONS ON SECTION 7: EARLY AND CONDITIONAL
RELEASE

Benefits of parole. Supervised release on parole benefits the community,
the prisoner and the penitentiary service itself. Providing an incentive for
early conditional release encourages more co-operative behaviour during
sentences of the vast majority of prisoners. This allows for better offender
management whilst in prison but also aids successful rehabilitation after
prison. Research on recidivism rates for example, demonstrate that they
are much lower amongst offenders given early conditional release. How-
ever, this may be because such offenders have a more positive attitude
towards desisting from crime anyway.

Rehabilitation programmes. Prisoners provided with the opportunity to
address their offending behaviour and to develop a positive attitude to
release allows for a greater chance of rehabilitation. Normally there exists
in the community support and monitoring activities, which are commonly
the responsibility of a Probation Service.

Community perspective necessary. It is important that the Probation
Service participates in the process of assessing prisoners for early condi-
tional release. Proper assessments, which focus on what would need to
be done to help an individual complete a period of parole satisfactorily,

Moldova > Page 303



require the kind of risk and need assessment best done by an agency ex-
perienced at supervising offenders in the community. Without this unique
perspective, decisions about early release can focus too much on the pris-
oners passed behaviour in the custodial environment, which is not a good
predictor of behaviour if released.

RECOMMENDATIONS ON SECTION 7: EARLY AND CONDITIONAL RE-
LEASE

Partnership agreements. The MoJ should develop partnership agree-
ments with particularly the Social Welfare Department, Health Depart-
ment and the Education Department, in order that the statutory services
can play an expanded role with offenders.

New centres should be developed for the social re-integration of offend-
ers. These may be linked with the new probation service centres that need
to lead on, monitor and encourage such activities

Data. Maintain statistics regarding the re-conviction rates of prisoners re-
leased after serving their full sentences for up to two years after comple-
tion of their sentence.

Social re-integration. New centres should be developed for the social re-in-
tegration of offenders. These may be linked with the new Probation Service
centres that need to lead on, monitor and encourage such activities.

Reform of parole. A greater priority must be given to the reform of the
early conditional release system within the MoJ, which brings together the
work of the Probation Service and the methods used in many other Euro-
pean countries to better identify prisoners who pose limited risk to com-
munities and are less likely to reoffend. Greater priority in parole decisions
should be given to the assessment of risk and plans to mitigate it.

Training. A training programme should be developed and all the actors in
the early conditional release system should undergo such training in order
to adopt new standards and skills.
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SECTION 8. ALTERNATIVE SANCTIONS AND PROBATION

53. New alternative sanctions

53.1 Response from the MoJ

No changes have been made to the list of alternative sanctions available to
judges in Moldova since 2005.

53.2 Relevant International Standards

CoE Rec. on Prison Overcrowding (Article 15): Probation [should be] an in-
dependent sanction imposed without the pronouncement of sentenced
to imprisonment.

The United Nations Standard Minimum Rules for Non-custodial Measures
(The Tokyo Rules), Rule 2 (3) provides that: In order to provide greater flex-
ibility consistent with the nature and gravity of the offence, with the per-
sonality and background of the offender and with the protection of society
and to avoid unnecessary use of imprisonment, the criminal justice system
should provide a wide range of non- custodial measures, from pre-trial
to post-sentencing dispositions. The number and types of non-custodial
measures available should be determined in such a way so that consistent
sentencing remains possible.

Tokyo Rule 2 (4) states that: The development of new non-custodial mea-
sures should be encouraged and closely monitored and their use system-
atically evaluated.

53.3 Comments from the review

Courts have to deal with a wide range of crimes committed by a wide
range of offenders. Alternative sanctions should be available which also
cope with these differences. The normal European approach is to have a
basic form of offence-focused social counselling (known as a Probation
Order) to which additional sanctions can be attached. The most popular
additional sanctions are community service, home detention, addiction
rehabilitation, restorative justice, and skills training.
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54, Purpose of alternative sanctions

54.1 Response from the MoJ

The probation service in Moldova has the following official tasks:
« Restorative justice development;

« Keeping the delinquent in the community while imposing certain obli-
gations;

« Mitigation of the relapse risk;
« Providing assistance and counseling of probation subjects;

- Savings to the state budget by applying the alternative sanctions at the
reintegration of convicts into the community;

- The economical factor that will benefit the society as a result of imple-
menting alternative methods at detention.

54.2 Relevant International Standards

The first principle of the 2010 CoE Probation Rules?® reads as follows: Pro-
bation agencies shall aim to reduce reoffending by establishing positive
relationships with offenders in order to supervise (including control where
necessary), guide and assist them and to promote their successful social
inclusion / reintegration. Probation thus contributes to community safety
and the fair administration of justice.

54.3 Comments from the review

The tasks set for the probation service in Moldova are generally consistent
with European equivalents.

55. Range of alternative sanctions

55.1 Response from the MoJ

The MoJ indicated that the following specific alternative sanctions are pro-
vided by the probation service:

8 Council of Europe CM/REC (2010)1 on Probation Rules
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« Community Service/Public Works

« Special programmes that may include anger management, employment, etc.
« Educational Orders

- Conditional/suspended sentence

55.2 Relevant International Standards

CoE Rec. on Community Sanctions Point 1 of the “Guiding principles for
achieving a wider and more effective use of community sanctions and
measures” states:

Provision should be made for a sufficient number of suitably varied com-
munity sanctions and measures of which the following are examples:

- alternatives to pre-trial detention such as requiring a suspected offender
toreside at a specified address, to be supervised and assisted by an agency
specified by a judicial authority;

- probation as an independent sanction imposed without pronouncement
of a sentence to imprisonment;

- suspension of the enforcement of a sentence to imprisonment with im-
posed conditions;

- community service (i.e. unpaid work on behalf of the community);
- victim compensation/reparation/victim-offender mediation;

- treatment orders for drug or alcohol misusing offenders and those suffer-
ing from a mental disturbance that is related to their criminal behaviour;

- intensive supervision for appropriate categories of offenders;

- restriction on the freedom of movement by means of, for example, cur-
few orders or electronic monitoring imposed with observance of Rules 23
and 55 of the European Rules;

- conditional release from prison followed by post-release supervision.

The main international bodies have strong, clear messages about the need
for alternative sanctions. The United Nations, in its “Standard Minimum
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Rules for Non-custodial Measures” (The Tokyo Rules), Rule 2 (3)*®° states
that: In order to provide greater flexibility consistent with the nature and
gravity of the offence, with the personality and background of the offend-
er and with the protection of society and to avoid unnecessary use of im-
prisonment, the criminal justice system should provide a wide range of
non- custodial measures, from pre-trial to post-sentencing dispositions.
The number and types of non-custodial measures available should be de-
termined in such a way so that consistent sentencing remains possible.

55.3 Comments from the review

The review would be interested to see specific details about the alternative
sanctions provided; for instance the maximum number of hours for com-
munity service or the contents of an educational order.

56. Diversion schemes

56.1 Response from the MoJ

Diversion schemes, such as restorative justice, mediation and reparation
are not available in Moldova.

56.2 Relevant International Standards

CoE Rec. on Community Sanctions (Guiding principles for achieving a wid-
er and more effective use of community sanctions and measures): Provi-
sion should be made for a sufficient number of suitably varied community
sanctions and measures of which the following are examples . . . . victim
compensation/ reparation/ victim-offender mediation.

56.3 Comments from the review

Diversion is an increasingly important aspect of a modern penal system.
Fortunately, there are some good lessons to be learned from the way it has
developed in nearby Georgia.

% The United Nations Standard Minimum Rules for Non-custodial Measures (The Tokyo Rules), Rule 2 (3)
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57.Plans to introduce new alternative sanctions

Response from the Mol

The MoJ proposes to introduce a new “Community Sentence”. This is de-
scribed in a document “Increase of quality and individualization of com-
munity sanctions execution”. Development work will be assisted by Nor-
wegian Rule of Law Mission to Moldova (NORLAM) during the period 2015
-2017.

57.2 Relevant International Standards

The standards defined in the Sub-section 55.2 is relevant to this item.

57.3 Comments from the review

The CoE stands ready to provide and legal expertise on the proposed
“community sentence” to check its compatibility with European standards,
should the Moldovan authorities make this request.

58. Percentage use of alternative sanctions

58.1 Response from the MoJ

No information is available from the MoJ about the percentage use of al-
ternative sanctions by the courts.

58.2 Relevant International Standards

CoE Rec. on Community Sanctions (Rule 27): To the greatest possible ex-
tent research should enable comparisons to be made of the effectiveness
of different programmes.

CoE Rec. on Community Sanctions (Rule 28): Statistics should be devel-
oped that routinely describe the extent of use and the outcomes of com-
munity sanctions and measures.

58.3 Comments from the review

In European countries, supervised alternative sanctions (such as probation
order, community service or home detention) tends to be reserved for
mid-range offenders who otherwise would receive a custodial sentence.
This normally amounts to about 10% of the cases before the court.
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59. Use of “conditional sentence”

59.1 Response from the MoJ

The use of conditional sanctions imposed as an alternative to imprison-
ment appears to have declined in the last five years:

2010-61,1%
2011 -57,6%
2012 -54,0%
2103-523%
2014 -49,1 %

59.2 Relevant International Standards

CoE Rec. on Prison Overcrowding (Article 15): Probation [should be] an in-
dependent sanction imposed without the pronouncement of sentenced
to imprisonment.

59.3 Comments from the review

It would be important to know what proportion of offenders sentenced to
“conditional sentence” were actively supervised by probation staff. Accord-
ing to European experience — which may not be relevant — most convict-
ed offenders who are not sent to prison do not require active supervision.
Financial penalties or community service are the favoured sanctions for
this group. The efforts of the probation service would normally be concen-
trated on a troublesome minority, perhaps no more than 20% of those not
sent to prison.

60. Success of supervised alternative sanctions

60.1 Response from the MoJ

Information is not available on the success rate of alternative sanctions.
This would normally be provided in relation to the rate of reconviction af-
ter the sanction has been completed compared to the rate of reconviction
after release from prison.
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60.2 Relevant International Standards

CoE Rec. on Community Sanctions (Rule 27): To the greatest possible ex-
tent research should enable comparisons to be made of the effectiveness
of different programmes.

CoE Rec. on Community Sanctions (Rule 28): Statistics should be devel-
oped that routinely describe the extent of use and the outcomes of com-
munity sanctions and measures.

Tokyo Rule 2 (4) states that: The development of new non-custodial mea-
sures should be encouraged and closely monitored and their use system-
atically evaluated.

60.3 Comments from the review

The capital investment necessary to install a computerised data manage-
ment system may not be available to the MoJ at this stage. Nevertheless,
the collection and analysis of data about the operations of the penal sys-
tem will allow strategic judgements to be made that could have very sig-
nificant economic consequences as well as improvements to community
safety.

61. Imposition of conditional sentence

61.1 Response from the MoJ

The following proportions of offenders on conditional sentence were
called to prison because of their failure to keep to the requirements of the
suspension:

2010-3,01 %
2011-3,13%
2012-2,80 %
2013 -3,26 %

2014 - 3,54 %
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61.2 Relevant International Standards

CoE Rec. on Community Sanctions (Rule 27): To the greatest possible ex-
tent research should enable comparisons to be made of the effectiveness
of different programmes.

CoE Rec. on Community Sanctions (Rule 28): Statistics should be devel-
oped that routinely describe the extent of use and the outcomes of com-
munity sanctions and measures.

61.3 Comments from the review

The proportion that have been called to prison is extremely low. This may
reveal that a significant proportion of offenders given this sanction pres-
ent fewer risks and are not particularly delinquent. Before making further
assessment it would be important to know what level of supervision, if any,
these people received from the probation service.

62. Electronic monitoring

62.1 Response from the MoJ

Under the Law adopted on 3 July 2015, that is to be published in Official
Gazette, a mechanism of electronic monitoring is established. Therefore,
according to article 271 from the Execution Code of Republic of Moldova:

1. The persons exempted from criminal punishment may be imposed, as
an obligation, to an electronic monitoring system, consisting of surveil-
lance through GPS systems, fixed or mobile telephone equipment.

2.In case of electronic monitoring application, a special bracelet is installed
on the foot or hand of the probation subject.

3. The probation offender, subject to electronic monitoring, is acquainted
with:

a) Travel zone boundaries;
b) Zone boundaries and / or the place where it is forbidden to move;

¢) The period during which he is forbidden to leave home or residence.
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4. Electronic monitoring of all categories of monitored persons is carried
out by probation bodies.

5. In the case the obligation is repeatedly infringed, the probation officer
submits a request to the court for cancellation of punishment release and
sending the person to prison.

6.The electronic monitoring system can be applied to prisoners who move
without escort or accompanying person and / or to those who move for a
short period of time outside the prison, according to art. 216 and 217.

7. The operational and maintenance expenses for electronic equipment
are borne by the state budget.

8. In case the electronic equipment is damaged by the person, subject to
electronic monitoring, the cost of the equipment will be refunded by this
person.

9. In case an intentional damage was established, the probation officer
submits to the court a a demarche on cancellation of the release from
criminal punishment and sending the person to prison.

62.2 Relevant International Standards

CoE Rec. on EM (Article 8): When electronic monitoring is used as part of
probation supervision, it shall be combined with interventions designed
to bring about rehabilitation and to support desistance.

62.3 Comments from the review

The limited legislation quoted above describes the basic operation of
electronic monitoring. In order to assess it like effectiveness, further de-
tails would need to be known. These will include the maximum number of
hours each day that a person can be monitored and the maximum length
in months of the monitoring period.

Electronic monitoring is an attractive sanction to policy-makers but it
needs to be carefully managed if it is to become an effective part of the
penal system. One significant issue is that, in the experience of European
countries, it is at least twice as expensive as basic supervision by a proba-
tion officer.

Requiring someone to stay in their home for part or whole of the day is
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an effective punishment and in many cases would be preferable to a pris-
on sentence. However, on its own it is unlikely to help the offender to un-
derstand why he or she got into trouble or the changes in attitudes and
behaviour required to live a crime-free life. Research evidence from the
utilisation of electronically monitored curfews in European countries con-
firms that the sanction does not affect reoffending. For this reason, the CoE
recommendation on Electronic Monitoring recommends that the sanction
should be coupled with rehabilitation services.

63. Success of electronic monitoring

63.1 Response from the MoJ

No electronic monitoring currently exists in Moldova.
63.2 Relevant International Standards

CoE Rec. on Community Sanctions (Rule 28): Statistics should be devel-
oped that routinely describe the extent of use and the outcomes of com-
munity sanctions and measures.

63.3 Comments from the review

The CoE strongly advocates that plans are made to study and evaluate the
impact of electronic monitoring when it becomes operational. It is rec-
ognised that it requires resources to collect and analyse statistical informa-
tion. However, without this kind of data it is not possible to monitor service
standards for the effectiveness of policies.

GENERAL OBSERVATIONS ON SECTION 8: ALTERNATIVE SANCTIONS
AND PROBATION

Lack of public support. Support for Alternative Sanctions is not universal
across all members of society in European countries. In most cases, this can
be attributed to lack of understanding about offender management.

Separating or integrating penitentiary and probation. In some EaP
countries, such as Ukraine and Azerbaijan, the department within the Pen-
itentiary Service that has inherited the Soviet-style supervision of released
prisoners is in the process of transforming itself into a modern Probation
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Service. Other countries have preferred probation to be established sepa-
rately from the penitentiary service.

RECOMMENDATIONS ON SECTION 8: ALTERNATIVE SANCTIONS AND
PROBATION

Additional non-custodial sanctions. Introduction of additional non-cus-
todial sanctions designed to promote a greater degree of activity in the
rehabilitation of offenders.

Promoting probation service. The Probation Service must be given the
appropriate support through the staging of a range of round tables that
involve key stakeholders such as judges, prosecutors, politicians and Mol
officials in order that the role and responsibilities of the modern probation
service is understood and enhanced.

Diversion. Explore the introduction of ‘diversion’ schemes such as restor-
ative justice, mediation or reparation in operation at this time in other
countries.

Data. The collection of statistical data should be improved in order that the
all sanctions can be compared for effectiveness. As mentioned in subsec-
tion 63, in England and Wales reoffending is significantly lower if prisoners
are given compulsory supervision for at least 12 months after release®'. Ex-
penditure on such a service is judged to be good value for money and was
a key factor in widespread reforms introduced there at the beginning of
2015. Research should be undertaken to see whether similar benefits can
arise in Moldova.

Probation activities in penitentiary establishments. The level of reha-
bilitation activity in penitentiary establishments is limited. When estab-
lished, the probation service should plan to play a role in developing and
staffing pre-release courses in all penitentiary establishments.

1 Ministry of Justice (2013) 2013 Compendium of re-offending statistics and analysis,
London: Ministry of Justice
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SECTION 9. AFTERCARE

64. After-care organisations

64.1 Response from the MoJ

The organizations mentioned in this section provide support to probation
bodies in employment of ex-prisoners, as well as the professional training
in a certain field of activity.

64.2 Relevant International Standards

CoE Probation Rules (Rule 62): Once all post-release obligations have been
discharged, probation agencies may continue, where this is allowed by na-
tional law, to offer aftercare services to ex-offenders on a voluntary basis to
help them continue their law-abiding lives.

64.3 Comments from the review

Unfortunately, it appears from the MoJ answer that the contribution of
NGOs to assist prisoners after release is very limited. General experience in
European countries is that a diverse NGO sector can provide very effective
services to ex-prisoners more cheaply than government departments. This
issue should be closely examined by the MoJ.

The UNODC report suggests that recidivism in many European countries
might be significantly reduced if prisoners were better prepared to make
the transition back into their communities, but also, if the communities
to which they were returning were more responsive to their resettlement
needs. Clearly, assistance in finding employment is a priority because
ex-prisoners meet significant barriers in finding work. However, other
needs include the re-establishing social and family ties and possibly avoid-
ing the temptations of drugs.

65. Formal aftercare agreements

65.1 Response from the MoJ

Collaboration agreement have been made between the probation bodies
and:
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« the Public Association “Miracol” in regard to professional training of for-
mer prisoners.

- the Friendly HealthCare Center “Neovita” in regard to providing medical
assistance to former prisoners.

65.2 Comments from the review

Whilst such agreements are encouraging, it is likely that a wider range of
partnerships with civil society could be achieved. The experience of the
Ministry of Corrections of Georgia might be useful. In advance of a large-
scale prison amnesty, it found over 100 NGOs across the country willing to
provide advice and services to ex-prisoners.

In addition, a wide range of services that can support offender rehabilita-
tion are potentially available from the statutory agencies. These include
education, employment and healthcare. Formal agreements need not nec-
essarily involve the transfer of funds. Often initiatives taken by the proba-
tion service can help offenders to gain access to services that are available
to them by right as citizens but which they do not feel comfortable to ap-
proach.

66. Other aftercare initiatives

66.1 Response from the MoJ

No other initiatives are mentioned by the MoJ.

66.2 Relevant International Standards

CoE Probation Rules, in the section in which it defines the terms, offers
the following definition of aftercare: Aftercare: means the process of re-
integrating an offender, on a voluntary basis and after final release from
detention, back into the community in a constructive, planned and super-
vised manner. In these rules, the term is distinguished from the term “reset-
tlement” which refers to statutory involvement after release from custody.

CoE Probation Rules (Rule 62): Once all post-release obligations have been
discharged, probation agencies may continue, where this is allowed by na-
tional law, to offer aftercare services to ex-offenders on a voluntary basis to
help them continue their law-abiding lives.
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66.3 Comments from the review

Continuing support for the most vulnerable ex-prisoners can be an effec-
tive way of helping them to avoid further crime and problems for the com-
munity. Official government services have an important part to play, but
NGOs can provide the flexibility and approachability that is important for
ex-prisoners, who are often very suspicious of official organisations. Grants
towards their operating costs by government usually result in good quality
support at attractive overall costs.

67. Re-offending after release

67.1 Response from the MoJ

The MoJ does not keep statistics on recidivism of persons released after
having served the full punishment.

67.2 Relevant International Standards

CoE Rec. on Parole (Article 45): Statistics should be kept on such matters as
the number of prisoners granted conditional release in relation to eligibil-
ity, the length of the sentences and the offences involved, the proportion
of time served before the granting of conditional release, the number of
revocations, reconviction rates and the criminal history and socio-demo-
graphic background of conditionally released prisoners.

67.3 Comments from the review

European countries are accustomed to over half of their prisoners being
convicted of a further crime within two years of release. For young adult
offenders the proportion is much higher. For older offenders sentenced for
more serious crimes the reoffending rates are low. It is very interesting to
note that, in general, officially recorded reoffending rates are much lower
in EaP countries.

RECOMMENDATIONS ON SECTION 9: AFTERCARE

Partnership agreements. The MoJ should develop partnership agree-
ments with particularly the Social Welfare Department, Health Depart-
ment and the Education Department, in order that the statutory services
can play an expanded role with offenders.
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Social re-integration. New centres should be developed for the social
re-integration of offenders. These may be linked with the probation ser-
vice centres that need to lead on, monitor and encourage such activities.

Data. Maintain statistics regarding the re-conviction rates of prisoners re-
leased after serving their full sentences for up to two years after comple-
tion of their sentence.

Government support. The Government must seek the means of support-
ing both the statutory organizations and the NGO community in their will
to support released offenders after the Criminal Justice System has com-
pleted its work.
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SECTION 10. DATA AND STATISTICS

68. Overcrowding statistics

68.1 Response from the MoJ

No information about the extent of overcrowding is available on this sub-
ject from the MoJ.

68.2 Relevant International Standards

CoE Rec. on Prison Overcrowding (Article 5): In order to devise a coherent
strategy against prison overcrowding and prison population inflation a
detailed analysis of main contributing factors should be carried out, ad-
dressing in particular such matters as the types of offence which carry long
prison sentences, priorities in crime control, public attitudes and concerns
and existing practices.

CoE Rec. on Parole (Article 45): Statistics should be kept on such matters as
the number of prisoners granted conditional release in relation to eligibil-
ity, the length of the sentences and the offences involved, the proportion
of time served before the granting of conditional release, the number of
revocations, reconviction rates and the criminal history and socio-demo-
graphic background of conditionally released prisoners.

68.3 Comments from the review

It is likely that the MoJ retains detailed figures about prisoner numbers
which can be matched to the certified number of available places in each
penitentiary establishment. This is clearly an essential tool for assisting
population management.

69. Re-offending statistics

69.1 Response from the MoJ

The following figures were provided by the MoJ in response to the ques-
tion about rates of reoffending for different sanctions of the criminal jus-
tice system:
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2010 - 7,080, relapse - 202
2011 - 8,080, relapse - 228
2012 - 8,990, relapse - 250
2013 -9,815, relapse - 240
2014 - 9,197, relapse — 241
69.2 Relevant International Standards

CoE Rec. on Prison Overcrowding (Article 5): In order to devise a coherent
strategy against prison overcrowding and prison population inflation a
detailed analysis of main contributing factors should be carried out, ad-
dressing in particular such matters as the types of offence which carry long
prison sentences, priorities in crime control, public attitudes and concerns
and existing practices.

CoE Rec. on Parole (Article 45): Statistics should be kept on such matters as
the number of prisoners granted conditional release in relation to eligibil-
ity, the length of the sentences and the offences involved, the proportion
of time served before the granting of conditional release, the number of
revocations, reconviction rates and the criminal history and socio-demo-
graphic background of conditionally released prisoners.

69.3 Comments from the review

Further clarification about the numbers provided would be necessary. It
may be that these are the number of prisoners who commit further offenc-
es within a specific period.

The collection of data has grown in priority over the past 20 years. It is now
universally accepted that collecting data on reoffending rates is one of the
most important methods of understanding the effectiveness of a coun-
tries Criminal Justice System. The response from Moldova indicates that
data collection is significantly under-developed.

Itis necessary to record and analyse criminal justice statistics so that agen-
cies can gauge the effectiveness of their services. As justice systems seek
to reduce reoffending rates, and find an appropriate balance between pu-
nitive and rehabilitative regimes, data collection and analysis is vital. How-
ever, it is always difficult to find the resources that this requires.
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70. Statistics on re-offending

70.1 Response from the MoJ

The MoJ does not keep statistics on the recidivism for different groups.
70.2 Relevant International Standards

CoE Rec. on Community Sanctions (Rule 28): Statistics should be devel-
oped that routinely describe the extent of use and the outcomes of com-
munity sanctions and measures.

70.3 Comments from the review

With the introduction of a Probation Service, the collection of data on
breach during sentence and reoffending rates after completion will be es-
sential to assess the service's effectiveness. It will also be essential in order
to compare Probation Service data on reoffending rates and the rates for
released prisoners, both full term and after early conditional release.

71. Other data relevant to overcrowding

71.1 Response from the MoJ

The MoJ provided the following information:

1. Cases reviewed by the ECtHR under joint titles of Ciorap Group,
Becciev Group and Paladi Group (CM/Del/Dec(2013)1186 from 6 De-
cember 2013. Link: https://wcd.coe.int/ViewDoc.jsp?Ref=CM/Del/

Dec(2013)1186&Language=lanEnglish&Ver=immediat&Site=&Back-
Colorinternet=B9BDEE&BackColorintranet=FFCD4F&BackColor-

Logged=FFC679#P1845 118809); and

2.The ECtHR case, Sisanov v. Republic of Moldova.

71.2 Relevant International Standards

CoE Rec. on Prison Overcrowding (Article 5): In order to devise a coherent
strategy against prison overcrowding and prison population inflation a
detailed analysis of main contributing factors should be carried out, ad-
dressing in particular such matters as the types of offence which carry long
prison sentences, priorities in crime control, public attitudes and concerns
and existing practices.
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CoE Rec. on Parole (Article 45): Statistics should be kept on such matters as
the number of prisoners granted conditional release in relation to eligibil-
ity, the length of the sentences and the offences involved, the proportion
of time served before the granting of conditional release, the number of
revocations, reconviction rates and the criminal history and socio-demo-
graphic background of conditionally released prisoners.

71.3 Comments from the review

The information provided refers to the 1186 meeting of the CoE Minis-
ters’ Deputies on 3 December 2013. The cases raised mainly concerned
poor material conditions of detention, including lack of adequate access
to medical care, and lack of effective remedies (Articles 3 + 13 of ECHR), as
well as the non-compliance with an interim measure on medical assistance
(Article 34 of ECHR).

The 2010 report of the International Statistics on Crime and Justice stated:
“Another, even more disturbing observation that has been made repeat-
edly is that many member states continue to be unable to answer the UN
CTS questionnaire at all, or are only able to provide a partial response. This
state of affairs is in part due to a very basic reason: some or all of the re-
quired data are not available. However, less excusable is the situation for
many other countries that are known to possess the required data but do
not respond.”?

72. Use of data for informed policy

72.1 Response from the MoJ

The information collected during the operational activity of the probation
institutions is used in the elaboration of the policy documents that have
the goal to improve the institution and the functions attributed to it by law.

72.2 Relevant International Standards

CoE Rec. on Prison Overcrowding (Article 5): In order to devise a coherent
strategy against prison overcrowding and prison population inflation a
detailed analysis of main contributing factors should be carried out, ad-

%2 The UNOCD in their report ‘International Statistics on Crime and Justice (European Institute for Crime Pre-
vention and Control, Affiliated with the United Nations(HEUNI) P.0.Box44 and United Nations Office on Drugs
and Crime(UNODC) POBox5 1400Vienna Austria - HEUNI Publication Series No. 64 2010
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dressing in particular such matters as the types of offence which carry long
prison sentences, priorities in crime control, public attitudes and concerns
and existing practices.

CoE Rec. on Parole (Article 45): Statistics should be kept on such matters as
the number of prisoners granted conditional release in relation to eligibili-
ty, the length of the sentences and the offences involved, the proportion of
time served before the granting of conditional release, the number of revo-
cations, reconviction rates and the criminal history and socio-demographic
background of conditionally released prisoners.

72.3 Comments from the review

Although this answer locates the responsibility for the use of data to in-
form policy, it does not describe the current scope of what is collected. In-
formal observations suggest that a considerable amount of data is collect-
ed and transmitted manually but that systems for recording and analysing
it electronically are very limited.

GENERAL OBSERVATIONS ON SECTION 10: DATA AND STATISTICS

Computer systems. More reliable data, and sophisticated analysis, will al-
low improvement targets to be set for each part of the penal system. The
introduction of computers to automate this work will require a significant
investment in suitable software.

RECOMMENDATIONS ON SECTION 10: DATA AND STATISTICS

Data policy. The MoJ is recommended to discuss and agree a whole range
of methods for data and statistical collection in order that there is an un-
derstanding of effectiveness in the different methods of offender and sen-
tence management. Countries in Western Europe and the CoE can provide
examples of best practice in order that Armenia can develop its own ap-
proach.

Performance standards. Data should be collected about reoffending
within two years of release from prison. This should distinguish between
those receiving compulsory supervision as a condition of release and
those who have served their full terms.
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SECTION 11. CRIME AS A WHOLE COMMUNITY RESPONSIBILITY

73. Community crime prevention initiatives

73.1 Response from the MoJ

The MoJ provided the following list of titles of four pieces of draft legisla-
tion for the following community-based crime reduction initiatives:

- on the obligation to report acts of corruption and acts related to corrup-
tion, corruption behaviour.

- on declaration of wealth and personal interests.

-on amendments and additions to certain legal acts (professional integrity
testing).

- on amendments and additions to certain legal acts (preventing and com-
bating corruption).

73.2 Relevant International Standards

CoE Probation Rules (Rule 98): Where provided by national law, the ex-
pertise and experience of probation agencies shall be used in developing
crime reduction strategies. This may include making use of joint interven-
tions and partnerships.

CoE/CM Rec(2003)21 concerning partnership in crime prevention (Arti-
cle 1): Nationally, governments should commit themselves and co-ordi-
nate their initiatives to develop and implement policies and strategies for
crime prevention and community safety (for example, by way of creating
national crime prevention councils, adopting national crime prevention
programmes etc.).

73.3 Comments from the review

The initiatives referred to by the Mol relate to the use of criminal sanctions
to encourage law-abiding behaviour. Whilst this is important, the more
recent approach to community crime reduction involves strengthening
communities so that citizens are less inclined to resort to crime. Practical
action can involve neighbours in high crime communities being more ob-
servant and reporting concerns to the police for an informal “neighbour-
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hood watch” organisation. On the more positive side, it has promoted ini-
tiatives to stop young people at-risk drifting into crime by providing them
with constructive activities such as sport, leisure, and training for work.

Naturally, any effective initiatives of this type would have widespread val-
ue, but careful experimentation would be necessary in order to make deci-
sions about what approaches would be cost-effective.

74. Civil society monitoring of prisons

74.1 Response from the MoJ

The following articles from the Criminal Execution Code referred to civil
society monitoring of prisons:

Article 179. Control carried out by national and international organizations

National and international organizations that protect the fundamental
human rights and freedoms can control the implementation of decisions
with criminal aspect according to the measures established in the national
and/or international acts.

Article 180. Civil control

Monitoring Committees, which are permanent bodies, without a status of
legal entities, carry out civil control (monitoring) of human rights protec-
tion in the institutions, where the persons are detained.

Article 181. Visiting the detention institutions

(1) During the process of carrying out the duties, the right to visit the de-
tention institutions, without a special permission, is granted to:

a) The President of the Moldovan Parliament;

b) The President of the Republic of Moldova;

¢) The Prime Minister of the Republic of Moldova;
d) Member of the Parliament;

e) Ombudsman, the Ombudsman for Children’s Rights, the officials of the
Ombudsman Office, members of the Council for the prevention of torture
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and other persons accompanying them in their duty to prevent torture;

[Art.181 ArticleArticle (1), e) in editorial LP166 of 31.07.15, OM267-
273/02.10.15 art.508]

f) The General Prosecutor of the Republic of Moldova, the prosecutor who
oversees the execution of the criminal decisions in the respective territory;

g) The person with official competencies of the body that is hierarchically
superior than the institution or body that executes the sentence;

h) The judge that examined or examines the criminal case, under the ter-
ritorial jurisdiction;

i) The representative of international organization which, according to
national and / or international treaties to which Moldova is part, has that
right;

j) Member of the monitoring committee.

(2) Detention institutions can be visited by other persons with a special
permission issued by the administration of these institutions or by persons
representing bodies that is hierarchically superior or based on the court
decision, while in the case of preventions, the visits can be carried out
based on the decision of the prosecution institution or the court, in the
procedure of which the criminal case is handed.

(3) Video recording and photography in the institutions that enforce the
sentence to prison or life imprisonment, with exception of persons men-
tioned in the ArticleArticle (1) of the present article, are permitted with a
written notice issued by administration of the respective institution.

(4) Audio, video recording or photography of the convicts is done with
their written consent, except the cases stipulated by law.

74.2 Relevant International Standards

EPR (Rule 93.1): The conditions of detention and the treatment of prison-
ers shall be monitored by an independent body or bodies whose findings
shall be made public.

EPR (Rule 93.2): Such independent monitoring body or bodies shall be en-
couraged to co-operate with those international agencies that are legally
entitled to visit prisons.
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74.3 Comments from the review

Although this legislation can empower the civil society monitoring of pris-
ons, the approaches adopted in most other European countries establish a
more specific and purposeful structure for doing this. They are a valuable
means of safeguarding human rights within environments that are often
challenging. Prisons inevitably are closed institutions and even the most
effective management and supervision cannot guarantee that appropri-
ate standards of behaviour by staff and prisoners will always apply. Civil
monitoring should stand alongside a proper system of management in-
spections and the ability for staff and prisoners to make complaints, that
will be properly investigated.

75. Publicity for crime reduction

75.1 Response from the MoJ

In accordance to the information provided by the Ministry of Internal Af-
fairs:

During 6 months of the current year, there were organized a total of 9 spe-
cial operations, as well as 21 complex measures targeted to prevent and
combat crime.

The carried out actions targeted activities for protection of consumers and
domestic producers, the combat of illegal traffic of excised goods, ensuring
road safety on public roads, activities of searching criminals, complex mea-
sures to fight certain categories of crimes, prevention and combat of crimes
with a cross-border crime, complex actions regarding verification of currency
exchange activities, prevention and combat of gambling frauds, prevention
and fighting of illegal human transportation, increased control over carrying
out special and banking transportation, prevention and deterring of orga-
nized beggardom cases, prevention and deterring poaching and illicit fish-
ing, prevention and deterring frauds in the field of public alimentation etc.

Moreover, the National Center for Anticorruption carried out several public
information operations in order to prevent corruption in the field of medi-
cine, local and center public administration etc.

75.2 Comments from the review

Initiatives described by the MoJ appear to be based on warnings about the
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consequences of crime. Additional approaches should be borne in mind
that emphasise strengthening communities with social activities — partic-
ularly aimed at high risk groups such as young adults experimenting with
drugs - to provide constructive alternatives and routes into employment
or further education.

76. Encouraging reform of offenders

76.1 Response from the MoJ

No additional information was provided by the MoJ.

76.2 Comments from the review

Recent developments in European countries show a preference for train-
ing offenders to manage their own affairs more effectively. It would be use-
ful to explore the extent to which Moldova is ready to develop approaches
such as offending behaviour programmes and social skills training.

GENERAL OBSERVATIONS ON SECTION 11: CRIME AS A WHOLE COM-
MUNITY RESPONSIBILITY

Community responsibility. Traditionally the subject of crime and punish-
ment has been seen by the general public as only something that involves
offenders and criminal justice agencies. The concept of crime prevention
as something all living in a community should consider, is a relatively
new concept. Alongside this can be put the subject of the rehabilitation
of offenders. This must involve communities and support agencies with-
in those communities, in order that re-socialisation and rehabilitation can
operate. Many alternative sanctions including community service, are re-
liant on community support. The greater visibility in for certain sanctions
such as community service, the greater understanding develops amongst
the community.

Restorative justice. New methods of conflict resolution are developing in
communities, which bring together statutory and voluntary organisations.
Mediation is increasing in use and the idea of restorative justice provides
opportunities for responses to be made outside the criminal justice system.
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Diversion. Schemes including restorative justice and mediation are now
gaining credibility throughout criminal justice services and civil society
alike in many countries.

RECOMMENDATIONS ON SECTION 11: CRIME AS A WHOLE COMMUNI-
TY RESPONSIBILITY

Community-based crime reduction. To develop a strategy on communi-
ty based crime reduction that involves the main social agencies, civil soci-
ety and local people in the most at-risk communities.

Sector-wide monitoring. To create an additional Monitoring Group con-
sisting of civil society representatives, to observe the way the Justice pro-
cess in its entirety is moving from a punitive to a rehabilitative regime.
Such a group may have its sole purpose as being the monitor of change.
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SECTION 12. FUNDING

77.Investment in penitentiary system

77.1 Response from the MoJ

The Mol provided detailed budget information for the years 2010 to 2015.
The approved budget for the penitentiary system for 2015 was 407.875,6
thousands MDL. The forecast for 2016 is 546.235,9 thousand MDL; for 2017
is 810.925,5 thousand MDL and for 2018 is 955.882,5 thousand MDL.

The budget for the year 2015 of the Central Probation Office was approved
in the amount of 26.101,0 thousand MDL which includes:

+ 22.802,8 thousand MDL - the basic activity of the Central Probation Of-
fice;

+ 3.298,2 thousand MDL - allocated for the implementation of the justice
sector Reform.

This has grown from an expenditure of 16,117 thousand MDL in 2012.

77.2 Comments from the review

It is not possible for the review to assess the appropriateness of this level
of funding.

78. Funding for future strategy

78.1 Response from the MoJ

On 2 September 2013 a Government Decision No. 669 on approval of the
Financing Agreement between the Government of the Republic of Mol-
dova and the European Union regarding the Programme for Support of
justice reform, signed in Brussels on 14 June 2013, , was adopted. The men-
tioned document has the goal to provide support within the framework
of implementing the objectives of the Strategy on reforming the justice
sector for the years 2011 - 2016.

78.2 Comments from the review

It is reasonable to assume that the “budget support” agreement referred
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to as involved the MolJ setting out achievable, costed, development plans
for the coming years.

79. Sufficient resources

79.1 Response from the MoJ

Probation:

- For personnel expenditure, the Central Probation Office (CPO) is provided
with financial resources.

« Regarding infrastructure, even though was facing over the years with the
problems related to ensuring the establishment of residencies of regional
subdivisions, the CPO had settled these issues positively.

- For operational and maintenance expenditures of subdivisions, the CPO
plans their expenses, which are included in the institution’s budget.

- The expenses of the infrastructure, operational, maintenance, invest-
ments are limited because the institution’s budget itself is planned in ac-
cordance with the spending limits set by the MoJ of Finance each year.

Penitentiary system:

It is to be mentioned that the funds allocated annually for the DPI par-
tially cover the needs for personnel, infrastructure, operating costs, main-
tenance. Lack of funds can be seen in the information provided in the
Sub-section 77, where details are provided on the budget for the prison
system for the period of years 2010-2015.

General mention:

Itis to be mentioned that the wages of the personnel (penitentiary system
and probation), as well as other financial benefits are established in accor-
dance to law, while other expenditures for infrastructure, operational and
maintenance costs are established within the allocated budget.

79.2 Relevant International Standards

We are not aware of international standards concerning the resources nec-
essary for running penitentiary and probation services. Nevertheless CoE
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Rec. on Community Sanctions (Rule 42) has some relevance: The imple-
menting authorities shall have adequate financial means provided from
public funds. Third parties may make a financial or other contribution but
implementing authorities shall never be financially dependent on them.

79.3 Comments from the review

Governments in Western European countries rarely operate their peniten-
tiary services with anything like this shortfall in the necessary funding.

On average, governments in Western European countries divide their pe-
nal sector budget so that 75% is spent on their penitentiary service and
25% on their probation service. These figures can be deduced by analysing
figures about finance and financial accountability in “Probation in Europe”
by Kalmthouth and Durnescu®. Experience has shown that a substantial
investment in community sanctions and measures at this kind of level is
necessary if they are to have a suitable impact on sentencing patterns. If
the split of funding is any more in favour of the penitentiaries, the proba-
tion service will not have enough cash to attract suitable numbers of staff
to provide properly supervised rehabilitation services.

GENERAL COMMENTS ON SECTION 12: FUNDING

Importance of coordination. A lack of adequate funding is often given
as the reason for the poor conditions that exist in the prison estate. The
general message within this report is that although finance is important,
of greater importance is the co-operation and co-ordination of each part
of the Criminal Justice System, in order that they complement each other
in their pursuit of a common mission.

Inappropriate sentencing. The start of a future strategy should involve all
actors in the Criminal Justice sector in understanding how resources can
be wasted in inappropriate sentencing - and how they can be harnessed
more effectively for crime reduction and offender rehabilitation.

% Probation in Europe, A.M. van Kalmthout & I. Durnescu (eds.) ISBN: 978-90-5850-450-0. Published by aolf
Legal Publishers (WLP) 2008
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RECOMMENDATIONS ON SECTION 12: FUNDING

Balanced budget. A long-term target should be established for the rela-
tive resourcing of penitentiary and probation services within the overall
corrections budget. It may be that the 75% — 25% split commonly found in
European countries would be appropriate.

Cost-centred budgeting. Serious consideration should be given to de-
termining the realistic unit costs of delivering each community sanction
so that informed judgements about their relative value can be made. This
might show, for example, that a new form of directly-supervised Commu-
nity Service is achieving better reconviction rates than electronically mon-
itored home detention - or vice versa.

80. Additional comments

80.1 There are no additional comments regarding the Questionnaire.

Criminal Justice Responses to Prison Overcrowding in EaP Countries P Page 334



CONCLUSIONS

The CoE is pleased with the interest that has been shown by the MoJ of
Moldova for further cooperation to improve its penal services. The effort
it has made to provide a great deal of information about the current situa-
tion and future plans indicate a willingness to explain problems as well as
successes.

Moldova’s commitment to reform was made clear by the current national
strategy. Establishment of a probation service in 2015 is clear evidence of
a desire to refresh the approach to middle-range offenders for whom pris-
ons struggled to provide a solution. The plans to introduce a new “commu-
nity sanction” for juvenile offenders is most welcome.

The country’s penitentiaries may not be overcrowded by local standards
but the proportion of its citizens confined in this way is still too high when
the low rate of crime in the country is considered. Sentence planning is in
place and this can be the basis for structured approaches to prisoner reha-
bilitation. But as the probation service develops its range of interventions
it would clearly be a great benefit if judges increasingly saw community
sanctions as an effective means of satisfying justice with fewer of the un-
wanted negative effects of imprisonment.

In addition to the policy initiatives Moldova is now working on, includ-
ing the introduction of electronic curfew monitoring, more subjects will
need to be tackled. The proportion of prisoners who are waiting for their
cases to be decided has remained relatively static in recent years. Finding
alternatives to keep such people out of detention is known to have better
long-term outcomes. Community Service needs to be modernised with di-
rect supervision by probation staff enabling higher standards of work to
be achieved, together with better punctuality and discipline. Some of the
responses were lacking in detail in a way that indicated that more thought
and investment might be necessary to perfect the management informa-
tion system that will be required to guide further reforms.

The CPT sets some very high demands through its country inspections and
general standards. Moldova wishes to follow this route and the CoE will
join with the justice agencies and civil society to provide as much help as
possible.
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Criminal Justice Responses to Prison Overcrowding in Ukraine

This report describes and comments on the current situation in Ukraine
in relation to tackling penitentiary overcrowding and improving prisoner
rehabilitation. It is part of a project operating in four Eastern Partnership
(EaP) countries (Armenia, Georgia, Republic of Moldova and Ukraine) that
have agreed to receive advice from the Council of Europe (CoE)in relation
to these key aspects of offender management.

In pursuing such reforms, these countries are fulfilling an obligation they
undertook when joining the CoE to harmonise their justice legislation and
services with European standards. Standards relevant to these issues are
set out in official recommendations published by the CoE.

ABBREVIATIONS

As reference will frequently be made in the text of this report to six CoE
recommendations, they will be abbreviated as follows:

« EPR: refers to Rec(2006)2 on the European Prison Rules;

- CoE Probation Rules: refers to CM/Rec(2010)1 on the Council of Europe
Probation Rules;

« CoE Rec. on Parole: refers to Rec(2003)22 on conditional release (parole);

« CoE Rec. on Prison Overcrowding refers to R (99)22 concerning prison
overcrowding and prison population inflation;

« CoE Rec. on EM: refers to CM/Rec(2014)4 on Electronic Monitoring.

+ CoE Rec. on Community Sanctions: refers to R(92)16 on the European
Rules on community sanctions and measures;

Other recommendations of general relevance to this report are:
+R(99)19 concerning mediation in penal matters;

« Rec(2000)22 on the improvement of implementation of the European
Rules on community sanctions and measures;
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+ Rec(2006)13 on the use of remand in custody, the conditions in which it
takes place and the provision of safeguards against abuse;

« CM/Rec(2008)11 on European Rules for Juvenile Offenders subject to
Sanctions and Measures;

+ Rec(2012)12 on Foreign Prisoners;

+ Rec (2003)23 on the Management of Life-sentence and Other Long-term
Prisoners.

In addition, further statements and guidance about offender management
are available in the standards published by the European Committee for
the Prevention of Torture and Inhuman or Degrading Treatment or Punish-
ment (CPT), judgements of the European Court of Human Rights (ECtHR)
and by the United Nations

THE OVERALL PROJECT: PROMOTING PENITENTIARY REFORMS (FROM
A PUNITIVE TO A REHABILITATIVE APPROACH)

1.The aims of the Project:

« to combat prison overcrowding and support use of community sanctions
and measures;

- to establish regional co-operation and a strategic approach on prison
overcrowding;

- to reduce recidivism of former prisoners contributing to a healthier soci-
ety and less crime.

2.The Project has worked through:

- bilateral work as well as multilateral exchange of experience and cross-in-
teraction;

- holding working meeting with participation of the representatives of the
relevant ministries of the target countries through developing a compar-
ative analyses report based on carried study on combating prison over-
crowding in target countries;

- establishing a network and a forum for exchange of good practices be-
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tween medium and high level representatives of the relevant ministries of
the target countries for combating the prison overcrowding; and

« competency development of the trainers from the Training Centres /
Academies of the target countries charged with training of prison and pro-
bation staff.

3.The Project activities:

- Translate into six languages: Armenian, Azeri, Georgian, Romanian, Rus-
sian and Ukrainian the CoE Committee of Ministers recommendations and
the extracts from the CPT general reports related to combating prison
overcrowding;

« Develop e-compendiums of the Council of Europe documents on com-
batting prison overcrowding in six target languages and disseminate
among the penitentiary and probation agencies and the training centres
in charge of training prison and probation staff in target countries;

« Conduct study on prison overcrowding in target countries and develop
country specific recommendations;

« Hold a high-level conference to highlight main findings of the study on
prison overcrowding, discuss the recommendations provided and define
the possible ways for their implementation; and

« Conduct Training of Trainers on Combating Prison Overcrowding for the
trainers of the Training Centres / Academies of the target countries charged
with training of prison and probation staff.

THE QUESTIONNAIRE

Information was sought from the MoJ of Ukraine (MoJ) about policy and
implementation issues that relate to penitentiary overcrowding and pris-
oner rehabilitation. A total of 80 questions were divided between the fol-
lowing 12 sections:

1. Strategy and legislation;
2.Thejudiciary;

3. Police and prosecution;
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4. Penitentiary service;

5. Prison overcrowding;

6. Prisoner re-socialisation;

7. Early and conditional release;

8. Alternative sanctions and probation;

9. Aftercare;

10. Data and statistics;

11. Crime as a whole community responsibility; and
12. Funding.

Answers to the questions were submitted by the MoJ in November 2015.
The CoE is extremely grateful to officials for undertaking the considerable
amount of work involved. In the following part of this report, most of the
answers are given in full.

Each answer is followed by a series of comments and recommendations,
which include reference to relevant CoE standards. At the end of each of
the 12 sections some overall comments and recommendations are provid-
ed. A questionnaire used to carry out the study is attached as an appendix.
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SECTION 1. STRATEGY AND LEGISLATION

1. Direction of Policy

1.1 Response from the MoJ

By the decree of President of Ukraine from May 20, 2015 N2 276/2015 the
“Strategy for reformation of judiciary, legal proceeding and contiguous le-
gal institutes” was approved for the period 2015 - 2020. This included the
plan of actions in relation to achieve the strategy and the government was
ordered to define the mechanism for its implementation.

In June 2015 the Prime Minister (Order N2 21358/1/1-15, 16 June 2015) or-
dered ministers and heads of central organs of executive power to report
annually on 1 April to the Presidential Administration and the Cabinet of
Ministers of Ukraine about the state of fulfilling the plan of actions.

One of main goals of the reforms is to increase efficiency in preventing
crimes, rehabilitation of offenders and improving the penitentiary system.
These were among 72 specific tasks in the strategy.

1.2 Relevant International Standards

CoE Rec. on Prison Overcrowding (Introduction): Affirming that measures
aimed at combating prison overcrowding and reducing the size of the
prison population need to be embedded in a coherent and rational crime
policy directed towards the prevention of crime and criminal behaviour,
effective law enforcement, public safety and protection, the individualisa-
tion of sanctions and measures and the social reintegration of offenders;

CoE Rec. on Prison Overcrowding (Article 19): Prosecutors and judges
should be involved in the process of devising penal policies in relation to
prison overcrowding and prison population inflation, with a view to en-
gaging their support and to avoiding counterproductive sentencing prac-
tices.

CoE Rec. on Prison Overcrowding (Article 20): Rationales for sentencing
should be set by the legislator or other competent authorities, with a view
to, inter alia, reducing the use of imprisonment, expanding the use of com-
munity sanctions and measures, and to using measures of diversion such
as mediation or the compensation of the victim.
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1.3 Comments from the review

The Government of Ukraine, an initiative coordinated by the MoJ (MoJ),
is pursuing a broad and challenging programme of reform. It has accept-
ed advice from the European Union, the Council of Europe and bilateral
donors (for example the Norwegian and Swiss governments and the cur-
rent project on juvenile justice reform supported by the Canadian govern-
ment). Of particular relevance to these current reforms is attention to the
prevention of crime, the individualised rehabilitation of offenders and re-
form of the penitentiaries.

2. Minimum sentences

2.1 Response from the MoJ

No information was provided about whether Ukrainian legislation pre-
scribes minimum mandatory prison sentences.

2.2 Relevant International Standards

The review has not found a specific standard on minimum sentences. Ar-
ticle 11 of the 1983 CoE Convention on the Transfer of Sentenced Persons
(ETS N° 112) does make the following reference to this issue: In the case
of conversion of sentence, the procedures provided for by the law of the
administering State apply. When converting the sentence, the competent
authority . .. shall not aggravate the penal position of the sentenced per-
son, and shall not be bound by any minimum which the law of the admin-
istering State may provide for the offence or offences committed.

CoE Rec. on Prison Overcrowding (Article 15): Probation [should be] an in-
dependent sanction imposed without the pronouncement of sentenced
to imprisonment.

2.3 Comments from the review

Countries that have inherited the Soviet penal philosophy often either pre-
scribe minimum and maximum sentences for the more serious crimes or
grade them assignment grades of seriousness for which the maximum and
minimum sentences are assigned. Under such systems, unnecessary im-
position of imprisonment can result if an offender is guilty of a very minor
example of a crime that carries a minimum sentence.
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In Eap countries there is the safeguard that a court can replace the min-
imum prison sentence with “conditional release” with the effect that the
offender does not serve time in prison. However, as pointed out in the ref-
erence from the rules overcrowding, this is an unsatisfactory formulation.
For mid-range offenders, for whom mitigating circumstances mean the
court does not intend to impose a custodial sanction, probation ought to
be a clear sentence in its own right. It should not be an unclear adjunct to
a suspended prison sentence that was never going to be imposed.

Penal Reform International (PRI) argues that mandatory minimum sen-
tences reduce the opportunity for judges to give consideration to the mit-
igating circumstances of a crime. A mandatory minimum can restrict them
from awarding a sentence that has the greatest possibility of encouraging
rehabilitation and desistance from further criminal behaviour.®*

3. Changes to criminal legislation

3.1 Response from the MoJ

The MoJ has explained that significant changes to administrative offences
were incorporated into the Criminal Code (CCU) in 2012.

Also in 2012, a new Criminal Procedure Code (CPCU) came into force. This
introduced changes to the conduct of cases in court and established new
safeguards to avoid unnecessary use of pre-trial detention. Other changes
to criminal procedures are said to have been designed to “humanise the
system”.

The most significant development in this period was the adoption in Feb-
ruary 2015 by the Ukraine Parliament of the law on probation.

The full response to this question is available separately.

3.2 Relevant International Standards

CoE Rec. on Prison Overcrowding (Article 5): In order to devise a coherent
strategy against prison overcrowding and prison population inflation a
detailed analysis of main contributing factors should be carried out, ad-
dressing in particular such matters as the types of offence which carry long
prison sentences, priorities in crime control, public attitudes and concerns
and existing practices.

°* Penal Reform International, “Promoting fair and effective justice”, 2014 (www.penalreform.int)
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CoE Rec. on Prison Overcrowding (Article 3): Provision should be made for
an appropriate array of community sanctions and measures, possibly grad-
ed in terms of relative severity; prosecutors and judges should be prompt-
ed to use them as widely as possible.

CoE Rec. on Prison Overcrowding (Article 20): Rationales for sentencing
should be set by the legislator or other competent authorities, with a view
to, inter alia, reducing the use of imprisonment, expanding the use of com-
munity sanctions and measures, and to using measures of diversion such
as mediation or the compensation of the victim.

3.3 Comments from the review

This review is particularly interested in the introduction of a Probation Law
and limits being attached to the use of pre-trial detention. However it is
clear that for these initiatives to be successful there must be consequent
changes in the CCU and the Criminal Executive Code. We are aware that
the MoJ has sought and received specialist advice from the CoE about
these matters.

Information provided in response to Sub-section 28 suggests that the num-
ber of people in pre-trial detention has increased significantly in the last year.

Currently Ukrainian legislation lacks convincing community sanctions. This
results in mid-range offenders being sent to prison when, as European ex-
perience shows, better results can be obtained from supervised rehabilita-
tion programmes in the community. The introduction of a probation law
will provide a framework within which effective services of this nature can
be developed.

As these significant legislative reform are being prepared for submission to
parlaiment, it is important to make every effort to brief leaders of the jus-
tice sector and elected representatives about the principles and purpose of
proposed legislative changes. Their support will be necessary, particularly
as the changes proposed will challenge traditional approaches to offender
management and may, in the short term, involve additional funding.

4, Impact of changes to legislation on the prison population

4.1 Response from the MoJ

No information has been provided about the impact on the prison popula-
tion of changes to legislation that have already come into effect.
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4.2 Relevant International Standards

CoE Rec. on Prison Overcrowding (Article 5): In order to devise a coherent
strategy against prison overcrowding and prison population inflation a
detailed analysis of main contributing factors should be carried out, ad-
dressing in particular such matters as the types of offence which carry long
prison sentences, priorities in crime control, public attitudes and concerns
and existing practices.

4.3 Comments from the review

It appears that some aspects of criminal liability have been changed but
that they were not intended to reduce the number of prisoners. More sig-
nificant changes to the prison population can be anticipated by potential
changes to the CPCU and the adoption of the Probation Law.

5. Legislation about conditional release from prison

5.1 Response from the MoJ

The MoJ provided the following information from Articles 81 and 82 of the
CCU which govern conditional release from prison or the replacement of a
custodial sentence with an alternative sanction.

Article 81 explains that release on parole can be granted if the prisoner
has served half of the sentence for a minor or medium grave offence. For
the most serious crimes, or if the prisoner had committed a crime during a
previous period of parole, three quarters of the prison term must be served
before parole can be considered. Articles 71 and 72 of the CCU describe
the sanctions available to courts if the prisoner does not comply with the
requirements of release.

Article 82 explains that a custodial sentence may be replaced by another
sanction earlier in the sentence than the points at which parole becomes
available. Eligibility for“commutation of the remaining part of the sentence”
could be after one third of the prison term if it is a minor or medium grave
offence and it is even available after two thirds of the term if the crime was
especially grave. Unfortunately, the extracts from the legislation quoted by
the MoJ do not give details of the “other sanctions” that would be imposed
in these cases, nor which agency is responsible for supervising them.
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5.2 Relevant International Standards

CoE Rec. on Prison Overcrowding (Article 12): The widest possible use
should be made of alternatives to pre-trial detention.

CoE Rec. on Parole (Preamble): Recognising that conditional release is one
of the most effective and constructive means of preventing reoffending
and promoting resettlement, providing the prisoner with planned, assist-
ed and supervised reintegration into the community.

5.3 Comments from the review

The extract quoted above from the CoE rules on parole draws attention to
the strategic position in European offender management of conditional
release from prison. The thinking behind this is that prisoners face many
problems on release that often lead to a high likelihood of reoffending.
Firm supervision coupled with rehabilitation programmes as a condition
of early release can reduce these risks. On the other hand, keeping an of-
fender in prison until the sentences has expired will not provide any lever-
age over their behaviour after they are released. On the other hand, prop-
erly-managed release at an earlier stage can act as an incentive for good
behaviour in prison and a degree of control while the prisoner learns to
cope with the realities of life back in the community.

The key issue should be whether supervision and rehabilitation in the com-
munity can help to avoid further crime. An assessment of the procedure in
Ukraine would need to check the criteria on which judgements about early
release are based. Traditionally in former soviet countries a large part of the
decision is based on the behaviour of the offender in prison. European ap-
proaches give more attention to the likely future behaviour of the offender
and what additional rehabilitation programmes or restrictions are likely to
achieve safe release. However such assessments require the establishment
of a probation service with good risk assessment methods, experienced
offender supervisors and a range of proven offending behaviour pro-
grammes. When a probation service is properly established and operating
it would be advisable for Criminal Procedure Legislation to be amended to
require active and constructive supervision in the community of prisoners
who are given early release.
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6. Access to legal advice by persons in custody

6.1 Response from the MoJ

The MoJ has gven full information about the possibility of providing legal
advice for convicted offenders and accused persons held in detention.

Article 20 of the CPCU ensures that a criminal suspect or sentenced person
has various rights including the right to use a legal aid defender. Expla-
nations about their right for skilled legal help must be provided by the
investigator, public prosecutor, investigation judge and court. Regulations
required by the CPCU will determine whether the cost of the legal advice
will be paid by the state. Persons who have already been sentenced by a
court, whether in prison or in a secure hospital, are allowed access to spe-
cial lawyers.

6.2 Relevant International Standards

EPR (Rule 23.1): All prisoners are entitled to legal advice, and the prison
authorities shall provide them with reasonable facilities for gaining access
to such advice.

6.3 Comments from the review

Although suitable legislation may be in place, much depends on the pro-
ceedures for accessing such a service. CPT reports on a number of coun-
tries draw attention to difficulties encountered by prisoners in making
such applications (such as, for example, the report published in relation to
the Republic of Ireland®). Informal deterrents can easily be applied by staff
who fear that the prisoner may be making an unjustified complaint about
their treatment.

7. New probation legislation

7.1 Response from the MoJ

On February 5, 2015 the Ukrainian Parliament adopted a law “On proba-
tion” (N2160-VIII). This came into force on August 27, 2015.

7.2 Relevant International Standards

% See, for example, the CPT Report on the visit to Ireland from September 2014, CPT/Inf (2015) 38, (http://
www.cpt.coe.int/documents/irl/2015-38-inf-eng.pdf).
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All of the advice contained in the CoE Probation Rules is relevant here, par-
ticularly the first of the 18 basic principles’: Probation agencies shall aim to
reduce reoffending by establishing positive relationships with offenders
in order to supervise (including control where necessary), guide and assist
them and to promote their successful social inclusion. Probation thus con-
tributes to community safety and the fair administration of justice.

7.3 Comments from the review

Prior to the adoption of the law on probation, a limited set of alternative
sanctions had been supervised by inspectors accountable to the Director
of Alternative Sanctions in the State Department for the Execution of Pun-
ishments. Over 3,000 Criminal Executive Inspectors undertook this work
from a network of offices across the country. In November 2008, the Cabi-
net of Ministers of Ukraine published a paper on the “Concept on the State
Target Programme for the Reform of the State Criminal Sentence Imple-
mentation Service for the period to 2017”. It called for the creation of “a
probation service under the jurisdiction of the MoJ". This was a welcome
development, although the concept of probation was not fully described
in the document.

From 2011 to 2013 the CoE provided technical advice to the MoJ as it made
preparations for transforming its Inspections Service into a European style
probation service. To assist focusing supervision on those offenders who
most needed it, a risk and needs assessment system was developed. Reha-
bilitation programs were tested and a new approach to Community Ser-
vice was piloted. In one oblast (region), assessment reports were prepared
at the request of the presiding judge to assist decisions about the feasibil-
ity of alternative sanctions in individual cases.

Donor support for technical advice programmes of this nature was sus-
pended following the civil disturbances and the revolution of 2013. But
since 2015 a wider range of technical advice has been provided to assist
the new government with a comprehensive reform of the penal services.
The development of probation is a primary feature of these reforms.
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8. Legislation to improve cooperation between penitentiary and pro-
bation services

8.1 Response from the MoJ

In June 2015 the Cabinet of Ministers agreed Decree N°456 “About making
changes in Statute on State Penitentiary Service of Ukraine”. Amongst oth-
er things, this requires the State Penitentiary Service (SPS) to ensure that
the public is made aware of the existence of the probation service.

8.2 Relevant International Standards

CoE Probation Rules (Rule 12): Probation agencies shall work in partner-
ship with other public or private organisations and local communities to
promote the social inclusion of offenders. Co-ordinated and complemen-
tary inter-agency and inter-disciplinary work is necessary to meet the of-
ten complex needs of offenders and to enhance community safety.

CoE Probation Rules (Rule 37): Probation agencies shall work in co-opera-
tion with other agencies of the justice system, with support agencies and
with the wider civil society in order to implement their tasks and duties
effectively.

CoE Probation Rules (Rule 40): Where appropriate, inter-agency agree-
ments shall be arranged with the respective partners setting the condi-
tions of co-operation and assistance both in general and in relation to par-
ticular cases.

8.3 Comments from the review

The CoE understands that formal accountability structures for the pro-
bation and penitentiary services within the MoJ have not been finalised.
However, whatever structure is eventually agreed, it is clearly vital that a
good relationship should exist between the two services. When one agen-
cy takes on a new offender, it is likely that the other agency will have had
previous contact with him or her that can prove helpful in making assess-
ments and plans.

A few European countries — such as Sweden and England - fully integrate
these two services. Nevertheless, the normal model is for them to operate
similar goals in separate agencies within the MoJ, with systems to ensure
good communication about overall policies and the management of indi-
vidual offenders.
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9. Use of amnesties and pardons

9.1 Response from the MoJ

In the last five years, prisoners have been released on amnesty on two
occasions, in 2011 and 2014. Only offenders convicted of low or medium
gravity crimes were considered unless special factors were apparent such
as persons with children, persons with oncology diseases, patients with
tuberculosis, and persons sentenced for certain economic crimes.

Persons released on amnesty:

Amount of Released from
Reduced term of
Year | sentenced persons to the places of .
. . . . punishment
imprisonment imprisonment
2011 115,000 3,190 501
2014 100,000 16,624 5414
Persons given pardons:
Out of them:
Year Number released | reduced term released L'mder
of Decrees probation
2011 2 1 3 0
2012 3 15 6 0
2013 4 11 3 0
2014 1 0 0
2015 2 7 23
+1 +5 +15

9.2 Relevant International Standards

CoE Rec. on Prison Overcrowding (Article 19): Preference should be given
to individualised measures, such as early conditional release (parole), over
collective measures for the management of prison overcrowding (amnes-
ties, collective pardons).

9.3 Comments from the review

The information provided does not explain whether the amnesties men-
tioned, were prompted by overcrowding or other factors, including polit-
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ical considerations. However, pressure on prison places has been a prob-
lem in Ukraine in the past. In 2005, according to the International Centre
for Prison Studies, Ukraine had an extremely high prison population rate
(400 prisoners per hundred thousand population compared with typical
Western European figures of a quarter of that amount)®. The same source
indicated that the occupancy level in 2013, based on the “official capaci-
ty”, was 120.4%. Nevertheless, the amnesty of 2011 involved releasing less
than 3% of the total population and would not have had a particularly sig-
nificant impact on overcrowding. The amnesty of 2014 released over 16%
of the prison population so this possibly did combine a political dimension
(following the establishment of a new government) as well as a need to
improve conditions in the prisons.

Criminologists generally disprove of amnesties because they are awarded
to whole groups of prisoners without properly distinguishing those who
most merit it or who can be trusted keep to the conditions of release. The
lack of preparation for release, unscientific risk assessment, and few sourc-
es of advice after release, means that the public is put at risk and too many
amnestied prisoners return because of further crime. A properly managed
system of parole is a far better alternative. Amnesties are a crude method
of dealing with overcrowding and they can undermine confidence in civil
society for the important notion of early release.

The large-scale release of prisoners in 2014 may be one reason for the sub-
stantial increase in numbers in pre-trial detention soon after (see informa-
tion provided for Sub-section 28.)

These points are well argued in the report by the Max Planck Institute:
“Prison Overcrowding - Finding Effective Solutions Strategies and Best
Practices against Overcrowding in Correctional Institutions”:*”"However,
the regular use of amnesties as a response to prison overcrowding seems
to undermine confidence in the criminal justice system” The report goes
on to suggest that amnesties may only be useful as an instrument to settle
large-scale conflicts and to support reconciliation. However, in the exam-
ple of Georgia, if the amnesties create a‘once and for all’situation, in which
modern methods of criminal justice practice have a better chance of suc-

% Statistics provided by the International Centre for Prison Studies http://www.prisonstudies.org/country/
ukraine

7 Prison Overcrowding - Finding Effective Solutions Strategies and Best Practices Against Overcrowding in
Correctional Institutions by Hans Joerg Albrech of the Max Planck Institute for foreign and International Law.
Published in March 2011 by the United Nations Asia and Far East Institute for the Prevention of Crime and
Treatment of Offenders (UNAFEI).
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cess (by the judiciary, the penitentiary service and the probation service),
the amnesties may have been worthwhile.

Pardons are generally awarded because either the justice process leading
to the conviction was unsound or it was retrospectively decided that the
prosecution itself was not in the public interest. However, the number of
pardons involved is small and not likely to influence public confidence.

10. Community sanctions and measures that are available to courts

10.1 Response from the MoJ

The answer provides extracts from Article 51 of the CCU, which specifies
the following non-custodial sanctions:

Deprivation of the right to occupy certain positions or engage in certain activ-
ities. This can be applied if a court, having regard to the nature of the of-
fense committed by a person in office or in connection with a certain activ-
ity, the character of the person convicted, and other circumstances of the
case, decides that such person should be deprived of the right to occupy
certain positions or engage in certain activities. Where this is imposed as
additional punishment together with the arrest, restraint of liberty, custo-
dy of military servants in a penal battalion, or imprisonment for a determi-
nate term, it shall extend through all the term of the primary punishment,
and also for a term specified in a judgment of court that came into effect.

Social Work (known more widely as Community Service) involves being
assigned to work determined by the Municipal Authority for a period of
between 60 and 240 hours. The work can be “labour intensive and not
prestige work. Mainly, that work must not humiliate honour and dignity
of sentenced”.

Correctional Work is covered by Article 57 of the CCU. The offender must
work with designated for between six months and two years and submit
to the court between 10 and 20% of his or her earnings.

A Criminal Executive Inspector supervises these orders.

10.2 Relevant International Standards

CoE Rec. on Prison Overcrowding (Article 12): The widest possible use
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should be made of alternatives to pre-trial detention, such as the require-
ment of the suspected offender to reside at a specified address, a restric-
tion on leaving or entering a specified place without authorisation, the
provision of bail or supervision.

CoE Rec. on Prison Overcrowding (Article 15) expands on this with the fol-
lowing list:

- probation as an independent sanction imposed without the pronounce-
ment of a sentence to imprisonment,

« high intensity supervision,

- community service (i.e. unpaid work on behalf of the community),

- treatment orders / contract treatment for specific categories of offenders,
- victim-offender mediation / victim compensation,

- restrictions of the liberty of movement by means of, for example, curfew
orders or electronic monitoring.

10.3 Comments from the review

The three community sanctions described by the MoJ are standard meth-
ods inherited from Soviet times. Community Service is a very popular sanc-
tion in European countries but it tends to be implemented very passively
in the EaP countries. Sending offenders to the Municipal Government to
undertake menial work to employ such people.

It appears that much work needs to be done in order to develop a modern
range of community sanctions that will give courts and the public con-
fidence that they can deal more effectively than imprisonment for most
mid-range offenders.

11. Offender/victim mediation

11.1 Response from the MoJ

The MoJ provided details from decrees and legislation introduced in rela-
tion to the subject in recent years. The following is a brief summary.
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In May 2008 the President issued a decree “About a concept of justice re-
form in order to achieve accord with European standards”®. Among the
tasks involved was the development of alternative methods of dispute res-
olution and mediation; the introduction of reconciliation between victims
and offenders; a new system of juvenile justice; and the introduction of a
probation service.

An important development has been the introduction of a new CPCU in
2012. Article 468 now covers agreements about reconciliation between a
victim and an offender monitored by a public prosecutor.

A decision of the Supreme Court of Ukraine in December 2005 covers
releasing a person from criminal responsibility if reconciliation has been
achieved with the victim (with certain necessary safeguards).

11.2 Relevant International Standards

CoE Rec. on Community Sanctions (Rule 1): Provision should be made for
a sufficient number of suitably varied community sanctions and measures
of which the following are examples . ... victim compensation/reparation/
victim-offender mediation.

11.3 Comments from the review

The introduction to the CCU in 2012 of the concept of reconciliation be-
tween a victim and a suspect could be a positive development. Such meth-
ods of dispute resolution can be preferable to court proceedings but the
concern is that the victim will have been pressured to agree to reconcilia-
tion. Certain safeguards are described towards the end of the answer pro-
vided by the MoJ. It would be important to know who is eligible to be the
“legislator” who supervises and monitors these agreements.

12. Electronic monitoring of home detention as a pre-trial measure

12.1 Response from the MoJ

Ukraine legislation allows for pre-trial and pre-sentenced accused persons
to be placed on electronic monitoring of home detention or home arrest.
This can be for all or part of the day.

% Decree of President of Ukraine Ne 311/2008 from 08.04.2008
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The court ordering this measure will instruct a member of the Ministry of
Interior (Mol) to implement the measure and immediately inform the in-
vestigator or the court that the measure of restraint has been applied. The
information provided by the MoJ appears to suggest that the measure of
restraint can also be ordered by the investigator.

12.2 Relevant International Standards

CoE Rec. on EM (Preamble): Recognising that electronic monitoring used in
the framework of the criminal justice process can help reduce resorting to
deprivation of liberty, while ensuring effective supervision of suspects and
offenders in the community, and thus helping prevent crime.

12.3 Comments from the review

Although this measure is available in law, it is not clear whether or to what
extent it operates in practice. Although reliable electronic equipment can
be obtained on the international market, local arrangements for installing
it and providing continuous monitoring are not easy to implement. Com-
munication difficulties can arise if the person being monitored lives in a
rural location or in a large apartment block. In European implementations,
staffing and management costs far outweigh the cost of the equipment.
Overall, the method is about twice as expensive as normal supervision pro-
vided by a probation service.

Nevertheless, any method to avoid defendants being held unnecessarily in
detention is to be welcomed. Over 27 European countries make use of this
option and much advice will be available about overcoming operational
problems.

The CoE recommendations on Electronic Monitoring (see extract above)
incorporate the general view that this method of supervision should be
operated by the probation service, rather than the police. However it rec-
ognises that many successful schemes are operated by the police.

13. Electronic monitoring of home detention as a criminal sentence

13.1 Response from the MoJ

Current Ukrainian legislation does not provide for the application of elec-
tronic monitoring in respect of convicted offenders.
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13.2 Relevant International Standards

CoE Rec. on EM (Article 8): When electronic monitoring is used as part of
probation supervision, it shall be combined with interventions designed
to bring about rehabilitation and to support desistance.

13.3 Comments from the review

Electronic monitoring of home detention has proved to be the most reli-
able and effective implementation of electronic technology in the penal
system and it is currently used in over 20 European countries.

GENERAL COMMENTS ON SECTION 1: STRATEGY AND LEGISLATION

Leadership. A clear policy based on the concept of rehabilitation and cou-
pled with understandable and convincing methods needs to be articulat-
ed by those who lead the various sectors of the justice system. Although
reforms of this nature may achieve a certain amount of tacit support, vocal
opposition can be expected from those who favour a punitive approach.

Systemic issues. Most of the problems in the justice system affect more
than one part of it and lasting solutions require negotiation and compro-
mise between agencies that have firm views about what is right. A frequent
example is that delays in court proceedings results in pressure on places
in pre-trial detention facilities. Reform of the system needs to look at the
whole process from arrest to release and to examine alternative approach-
es at each stage. Policies need to recognise the part that can be played by
wider social policy in reducing crime and strengthening communities. At-
tention to preventing crime through social and situational measures, and
negotiations to resolve harms and disputes and restore justice without re-
course to criminal law can result in better long-term outcomes.

Planning and legislation. Pilot projects and innovations by established
service providers can pave the way for significant reforms. Nevertheless
the need for strategic plans and reform of legislation must be addressed
before critics have a chance to stall the process. The financial costs and
benefits must be articulated, but it is equally important to raise the wider
issues of community safety, a belief that offenders can reform, humanitar-
ian principles and concern for victims.

Evidence-based practice. It is no longer wise or necessary for reforms
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to be based on assumptions of what will be effective. The study of in-
ternational literature and results of small-scale pilots can help to avoid
well-meaning but counter-productive initiatives.

Evaluation of effectiveness. Baseline statistics, and data about the effect
of changes to legislation are necessary for guiding further work. Often an
agency in one part of the justice system may be collecting routine informa-
tion that will be of great help to evaluators elsewhere.

Constructive interventions. Many understandable fears have been ex-
pressed in relation to this surveillance technology and many European
probation services have been concerned of the need to emphasize that
the technology should never be used as a replacement for constructive
professional relationships with suspects and offenders by competent staff
dealing with them in the community.

Electronic Monitoring. Electronic monitoring has been used in Europe
since the 1990s and continues to expand. It is predominantly been used to
enforce curfews and home detention but newer technologies are emerg-
ing (e.g. GPS) which can monitor the behaviour and movements of sus-
pects and offenders as well as help create and monitor exclusion zones.
Different countries have developed their own legislation and policy on
electronic monitoring and this has been coordinated by the Confederation
of European Probation (CEP).

Organisational flexibility. There is no single method of locating a Proba-
tion Service within the justice system. Successful examples can be found
where probation is fully integrated with the penitentiary service (such asin
Sweden and England). Other countries find it preferable to achieve similar
results by separating the two services and running them as independent
agencies within the MoJ. Austria is notable for its probation service to be
operated by non-governmental organisations under contract to the MoJ.

Pilot projects. It is often easier to establish more liberal penal policies
favouring rehabilitation by introducing them with women or juvenile of-
fenders. New methods which have then been proved to be successful can
gradually be introduced to male and older offenders.

Mandatory minimum sentences. A study by PRI suggests that mandato-
ry minimum sentences reduce the opportunity for judges to give greater
consideration to the mitigating circumstances of a crime. The requirement
to pass a custodial sanction can make it difficult for them to impose a com-
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munity sanction that might have a greater possibility of encouraging reha-
bilitation and desistance from further criminal behaviour.*

RECOMMENDATIONS ON SECTION 1: STRATEGY AND LEGISLATION

Range of alternative sanctions. The list of alternative sanctions should
be reviewed to ensure that there is sufficient scope for judges to pass sen-
tences that are less punitive and have more rehabilitation content. In par-
ticular, serious consideration should be given to establishing probation is
a unique penal sanction with its own place in the Criminal Code. It should
be available for use instead of a prison sentence for a moderately serious
instance of any crime except murder.

Criminal legislation. The contents of the CCU will need to be adjusted
to include new sanctions that have proved effective in tests carried out
by the probation service. As such, this CCU can be a key tool for justice
reform. Attention must be given to frequent review of other legislation (i.e.
Probation Law and CPCU) in order that the strategy for change maintains
a momentum.

Justice sector integration. The criminal justice system consists of a num-
ber of independent agencies with their own history and culture. Struc-
tures should be established to promote continuous discussion and prob-
lem-solving so that the different parts are encouraged to support overall
aims and objectives.

Judges and prosecutors. The reform strategy should seek to involve judg-
es and prosecutors at the heart of its development as they hold the key to
creating a greater synergy in the system and a therefore greater success in
reducing crime.

Joint operational meetings. There should be regular inter-disciplinary
meetings involving all justice professionals. Amongst other things these
could promote debate on rehabilitation and the role of sentencing in cre-
ating a rehabilitative focus for all criminal justice practice. One possible
model would be the “Criminal Justice Board” that meets quarterly in Lon-
don under the direct chairmanship of the Minister of Justice.

% Penal Reform International, “Promoting fair and effective justice”, 2014 (www.penalreform.int)
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SECTION 2. THE JUDICIARY

14. Proportionate use of prison sentences

14.1 Response from the MoJ

A % Including the number|The number of persons
g < of convicted persons (7|sentenced for depriva-
gs group) tion of liberty
- G
°T o
- o 9 g
o 27T 5
£ §§ Total % ofgroup #1| Total |% of group #2
[}
sg%
9988
E25
Column1 | Column2 | Column3 |Column4| Column5
2010 192124 168774 87.8 40920 24,2
2011 183295 | 154356 842 44246 287
2012 184900 162881 88,1 42990 26,4
2013 146913 | 122973 83,7 30532 248
2014 124942 102170 81,8 20896 20,5

14.2 Relevant International Standards

CoE Rec. on Prison Overcrowding (Article 1): Deprivation of liberty should
be regarded as a sanction or measure of last resort and should therefore
be provided for only where the seriousness of the offence would make any
other sanction or measure clearly inadequate.

CoE Rec. on Prison Overcrowding (Article 16): Prosecutors and judges
should bear in mind resources available, in particular in terms of prison ca-
pacity (prosecuting and sentencing guidelines, in particular with regards
to reducing the use of imprisonment and expanding the use of communi-
ty sanctions and measures, and using measures of diversion such as me-
diation or the compensation of the victim; particular attention should be
paid to the role of aggravating and mitigating factors such as recidivism).

Ukraine > Page 363



14.3 Comments from the review

Countries that have inherited the Soviet penal philosophy tend to use im-
prisonment more often and for longer periods than European countries.
However it is difficult to compare these statistics about Ukraine because
the categories included in the table need more explicit definition. There is
also the problem that types of crime are classified differently in different
countries (for example, motoring offences may or may not be included in
the data).

15. Access to justice/legal aid

15.1 Response from the MoJ

Access by suspected persons and convicted offenders was improved in
2011 by the introduction of a new law “On free legal aid”.

15.2 Relevant International Standards

EPR (Rule 23.1): All prisoners are entitled to legal advice, and the prison
authorities shall provide them with reasonable facilities for gaining access
to such advice.

15.3 Comments from the review

In order to serve the high ideals of a modern justice system it is necessary
for persons accused of crimes to have proper legal advice. General legisla-
tion can enable this to happen and to enable it to be paid by the state un-
der certain circumstances. But much depends on the procedures involved,
which can act as a means of controlling overall costs.

No doubt human rights advocates in civil society will monitor the new sys-
tem.

It would be interesting to know what proportion of defendants in Ukraine
were sentenced to imprisonment without having any kind of legal repre-
sentation.
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16. Pre-trial detention

16.1 Response from the MoJ

The proportion of accused persons being remanded in custody pre-trial/
pre-sentence by the court is now less than half the proportion remanded
five years ago. This is a positive step in the journey towards introducing
rehabilitation across the justice system.

The number of persons who are under the
Year Cases W‘it.h trial (as a result of judicial review)
court decision
Total % of group #1
2010 164,700 8,767 5,32
2011 160,763 8,626 5,37
2012 161,409 8,585 5,32
2013 135,793 6,676 4,92
2014 103,639 4,119 3,97

16.2 Relevant International Standards

CoE Rec. on Prison Overcrowding (Article 11): The application of pre-trial
detention and its length should be reduced to the minimum compatible
with the interests of justice. To this effect, member states should ensure
that their law and practice are in conformity with the relevant provisions
of the European Convention on Human Rights and the case-law of its con-
trol organs, and be guided by the principles set out in Recommendation
N°R (80) 11 concerning custody pending trial, in particular as regards the
grounds on which pre-trial detention can be ordered.

CoE Rec. on Prison Overcrowding (Article 12): The widest possible use
should be made of alternatives to pre-trial detention, such as the require-
ment of the suspected offender to reside at a specified address, a restric-
tion on leaving or entering a specified place without authorisation, the
provision of bail or supervision.

CoE Rec. on Community Sanctions (Preamble): Provision should be made
for a sufficient number of suitably varied community sanctions and mea-
sures of which the following are examples: alternatives to pre-trial deten-
tion such as requiring a suspected offender to reside at a specified ad-
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dress, to be supervised and assisted by an agency specified by a judicial
authority.

The European Court of Human Rights found repeatedly that the domestic
courts failed to provide reasons for (the continuation of) pre-trial deten-
tion resorting to abstract and stereotyped grounds and not considering
seriously the possibility of alternatives like bail seriously, thereby violat-
ing Article 5 §3 of the European Convention on Human Rights (hereafter
ECHR). The fact that only cases against Armenia are cited here does not
imply that it is a typical Armenian problem (Case of Poghosyan v. Arme-
nia, 20 November 2011, appl. no. 44068/07; case of Sefilyan v. Armenia,
2 October 2012, appl. no. 22491/08; case of Piruzyan v. Armenia, 26 June
2012, appl. no. 33376/07). In the cases of Muradkhanyan v. Armenia (5 June
2012, appl. n0.12895/06) and Asatryan v. Armenia (9 February 2010, appl.
no. 24173/06), the extension of the pre-trial detention had been defined
unlawful®,

16.3 Comments from the review

The headings of the table supplied would benefit from further definition
since it is not clear what is meant by “persons who are under the trial (as a
result of judicial review)".

Normally transition countries are associated with a high use of pre-trial
detention. The figures supplied suggest a significantly lower use than the
typical figure of 10% in Western European countries. Comparisons such
as this must be done with care because further details would need to be
checked to see whether similar calculations are used. For example, the to-
tal number of “cases with court decision” may or may not include motoring
or administrative offences.

A potential role for the new Probation Service, one that is more or less
universal throughout Europe, would be to make professional assessments
about the likelihood of defendants breaching conditions of release while
they are waiting for their trial to commence.

100" European Court of Human Rights case law reports contravention of article 5 of the ECHR
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17. Prison sentence lengths

17.1 Response from the MoJ

The number of persons sentenced
to deprivation of liberty for cer-
tain term
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17.2 Relevant International Standards

CoE Rec. on Prison Overcrowding (Article 14): Efforts should be made to
reduce recourse to sentences involving long imprisonment, which place
a heavy burden on the prison system, and to substitute community sanc-
tions and measures for short custodial sentences.

17.3 Comments from the review

Itis interesting to note the significant reduction in prison population in the
last five years.

However, the figures provided in the table by the MoJ require further defi-
nition. The percentages do not add up to one hundred.
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18. Types of serious crime

18.1 Response from the MoJ

The MoJ was not able to identify crimes that would carry a sentence of five
years or more or crimes that would carry a sentence of 10 years or more.

18.2 Relevant International Standards

CoE Rec. on Parole (Article 45): Statistics should be kept on such matters as
the number of prisoners granted conditional release in relation to eligibil-
ity, the length of the sentences and the offences involved, the proportion
of time served before the granting of conditional release, the number of
revocations, reconviction rates and the criminal history and socio-demo-
graphic background of conditionally released prisoners.

18.3 Comments from the review

Itis common, in countries that have inherited Soviet justice principles, that
each crime is assigned to one of a small number of categories from minor
to very severe. Further definition of the current system in Ukraine would
be helpful.

Of course, crimes that merit sentences of over five years are unlikely to
attract alternative, community-based sanctions. However, the offenders
involved are the kind that raise particular concern when they are released
from prison. Such people should be amongst the priority cases for a pro-
bation service to target as it attempts to develop realistic goals for a period
of intense parole supervision.

However, it would also be interesting to know the average sentence
lengths given to each of the categories of crime. In popular imagination,
similar crimes in European countries attract shorter custodial sentences
than in Ukraine. Further evidence for this is that the rate of imprisonment
in Ukraine (see the information to Sub-section 27), although steadily and
dramatically reduced in recent years, is still 50% higher than the rate in
Western European countries (for a detailed analysis, see the CoE statistics
in the updated digests “SPACE |"1°).

101 http://wp.unil.ch/space/space-i
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19. Functioning of the courts

19.1 Response from the MoJ

The MoJ has not identified factors that currently impacts on the function-
ing of courts.

19.2 Relevant International Standards

CoE/CM Recommendation R (92) 7 concerning Consistency in Sentencing
(A. Rationales for Sentencing): 9. Delays in criminal justice should be avoid-
ed: when undue delays have occurred which were not the responsibility
of the defendant or attributable to the nature of the case, they should be
taken into account before a sentence is imposed.

19.3 Comments from the review

Pressure on the courts can be reduced to some extent by diverting minor
cases out of the criminal justice system. Reforms elsewhere (for example in
Georgia) have shown that informal warnings and mediation in such cases
can have satisfactory outcomes for the parties involved and retain the con-
fidence of the general public.

EaP countries have inherited a justice system in which the office of the
prosecutor plays a significant part in determining the outcome of criminal
cases. Some reform projects, such as those funded by the European Union
and the United States government, take the view that the system would be
more transparent if control was more in the hands of judges. Methods to
improve the selection, training, salaries and discipline of judges are recom-
mended in order to improve their public status.
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20. Extent of recidivism

20.1 Response from the MoJ

The following table shows the percentage of offenders that had also been
convicted on a previous occasion.

The number of convicted

The number of convict-
persons who have com-

ed persons who have

Popula- committed a crime, not mitted a crime during
tion of serving a sentenc:e of | theperiod of arrestor
Year penal de rivgtion or restric- serving a sentence in the
establish- ption of libert places of deprivation or
ments Y restriction of liberty
Total | %ofgroup #1| Total | % of group #1
Column 1 [Column 2| Column 3 Column 4 Column 5
2010 | 168,774 1,320 0,78 380 023
2011 | 154,356 1,287 0,83 375 024
2012 162,881 1,497 0,92 496 0,30
2013 | 122,973 1,370 1,11 385 0,31
2014 | 102,170 1,264 1,24 261 0,26

20.2 Relevant International Standards

CoE/CM Recommendation R (92) 7 concerning Consistency in Sentencing
(D. Previous Convictions): 1. Previous convictions should not, at any stage
in the criminal justice system, be used mechanically as a factor working
against the defendant.

2. Although it may be justifiable to take account of the offender’s previous
criminal record within the declared

rationales for sentencing, the sentence should be kept in proportion to the
seriousness of the current offence(s).

3.The effect of previous convictions should depend on the particular char-
acteristics of the offender’s prior criminal

record. Thus, any effect of previous criminality should be reduced or nulli-
fied where:
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a.there has been a significant period free of criminality prior to the present
offence; or

b. the present offence is minor, or the previous offences were minor; or
c. the offender is still young.

20.3 Comments from the review

The figures provided appear to focus on convicted offenders who have
been received into prison. The fact that column 3 shows that only about
one in every hundred prisoners had committed a previous crime requires
some explanation.

If it is true, as indicated by column three, that only 1.5% of the total re-
ceived into prison in that year had previously experienced a prison sen-
tence, it suggests that prisons are good at deterring reoffending. However,
as with other answers to statistical questions, more work might be neces-
sary for these figures to be interpreted properly.

21. Use of electronically monitored home detention while waiting for trial

This issue was covered in the answer to Sub-section 12.

GENERAL COMMENTS ON SECTION 2: THE JUDICIARY

Sentence lengths. Countries that inherited the Soviet penal philosophy
still tend to impose longer custodial sentences than in Western Europe.
We are not aware of independent research that justifies longer sentenc-
es. It would therefore seem appropriate for Ukraine to research whether
sustaining a policy of longer sentences does reduce crime and protect the
public. Of course offenders would prefer shorter sentences. But if unneces-
sarily long periods of incarceration are reducing their chances of successful
reintegration, it is the wider community and further victims who will suffer.

Pre-trial detention. The frequent use of custody at the pre-trial and
pre-sentence phases has also been a feature of Eastern European prac-
tice. In some Western European countries, as few as 11% of offenders'®

192 Figures obtained from “Pre-trial detention and its alternatives in Armenia” Penal Reform International,
January 2012
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charged with deliberate crimes are held in pre-trial detention whereas the
figure in Ukraine is over 30%. Although prosecutors will claim that releas-
ing the person will result in the prosecution being compromised it would
be instructive to submit such claims to rigorous testing. In European jus-
tice systems, unnecessary use of pre-trial detention leads to worse long-
term outcomes.

Frequent use of custodial sanctions. Although the numbers in peniten-
tiaries have reduced dramatically, they are still high compared to European
equivalents.

Access to lawyers. Although access to lawyers for pre-trial and pre-sen-
tenced persons is safeguarded to some extent by legislation, it would be
helpful to look at this positively and test whether better legal representa-
tion leads to more appropriate sentencing.

Risk assessment. The use of detention has been reduced, indicating a
gradual shift in the thinking of prosecutors and judges regarding risk. With
the use of modern, scientific methods for assessing risk, they should have a
better awareness of which defendants will present levels of risk where de-
tention is appropriate. Probation Services in Europe are generally able to
undertake these risk assessments and with other information can provide
valuable reports for judges. In this way, the process of decision-making be-
comes more professional and indeed more accurate.

RECOMMENDATIONS ON SECTION 2: THE JUDICIARY

Pre-trial detention. A strategy should be developed, based on CoE rules,
to further reduce the levels of pre-trial detention. Such a strategy will need
to include electronic monitoring of accused persons pending the trial as
well as the introduction of assessment reports that identify the risk of
breaching release conditions.

Training for prosecutors and judges in sentencing (including risk as-
sessment and rehabilitation). Training for judges, together with staff of
the other criminal justice agencies, should aim to achieve a greater un-
derstanding of these basic offender management methods so that more
effective choice of sentences can be achieved. Such training should be un-
dertaken in multi-disciplinary groups involving professionals from other
parts of the Criminal Justice System in order to develop corporate respon-
sibility in decision making.

Criminal Justice Responses to Prison Overcrowding in EaP Countries » Page 372



Research. Improved data on recidivism rates should be produced in order
that the judiciary has a greater understanding of the effectiveness of its
sentencing options.

Legal advice. The take-up and cost of legal aid, and the number of offend-
ers sentenced to prison without legal representation, should be undertak-
en in order to review the effectiveness of this service.
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SECTION 3. POLICE AND PROSECUTION

22, Total number of crimes each year
22.1 Response from the MoJ
Information was not provided.

22.2 Relevant International Standards

CoE/CM Recommendation R (92) 7 concerning Consistency in Sentencing
(J. Statistics and Research):

1. Sentencing statistics should be officially established. They should be
compiled and presented in a way which is informative to judges, particu-
larly in respect of sentencing levels for relatively quantifiable offences (for
example drunk driving, thefts from supermarkets).

2. Statistics should be compiled so as to ensure that they give sufficient de-
tails to measure and to counter inconsistency in sentencing, for example
by linking the use of particular penalties to types of offence.

3. Research should be done regularly to measure accurately the extent
of variations in sentencing with reference to the offences punished, the
persons sentenced and the procedures followed. This research should pay
special attention to the effect of sentencing reforms.

4. The decision-making process should be investigated quantitatively and
qualitatively for the purpose of establishing how courts reach their deci-
sions and how certain external factors (press, public attitudes, the local
situation, etc.) can affect this process.

5. Ideally, research should study sentencing in the wider procedural con-
text of the full range of decisions in the criminal justice system (for exam-
ple investigations, decisions to prosecute, the defendant’s plea, and the
execution of sentences).

22.3 Comments from the review

Official crime rates are normally presented as the number of crimes in a
year for every 100,000 population. The analysis about overcrowding in
prisons should take account of the basic level of crime in any country. Fur-
ther comments will be made when the information becomes available.

Criminal Justice Responses to Prison Overcrowding in EaP Countries > Page 374



23. Number of court cases

23.1 Response from the MoJ

Information was not provided.
23.2 Relevant International Standards

CoE/CM Recommendation R (92) 7 concerning Consistency in Sentencing (J.
Statistics and Research):

1.Sentencing statistics should be officially established. They should be com-
piled and presented in a way which is informative to judges, particularly in
respect of sentencing levels for relatively quantifiable offences (for example
drunk driving, thefts from supermarkets).

2. Statistics should be compiled so as to ensure that they give sufficient de-
tails to measure and to counter inconsistency in sentencing, for example by
linking the use of particular penalties to types of offence.

3. Research should be done regularly to measure accurately the extent of
variations in sentencing with reference to the offences punished, the per-
sons sentenced and the procedures followed. This research should pay spe-
cial attention to the effect of sentencing reforms.

4. The decision-making process should be investigated quantitatively and
qualitatively for the purpose of establishing how courts reach their deci-
sions and how certain external factors (press, public attitudes, the local situ-
ation, etc.) can affect this process.

5. Ideally, research should study sentencing in the wider procedural context
of the full range of decisions in the criminal justice system (for example in-
vestigations, decisions to prosecute, the defendant’s plea, and the execution
of sentences).

22.3 Comments from the review

Official crime rates are normally presented as the number of crimes in a year
for every 100,000 population. Figures published by the State Committee of
Statistics of Ukraine state that 529,139 crimes were detected in 2014. On the
basis of the reduced national population of approximately 43.0 million, this
gives the official crime rate in Ukraine as 1,230 per 100,000 population.

According to the European Source Book on Crime and Criminal Justice Sta-
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tistics, 5" edition,'® equivalent figures for other countries were: England and
Wales 6,500; Denmark 7,800; Slovenia 4,500 and Lithuania 2,400.

This would suggest that the crime rate in Ukraine is about one fifth of the
crime rate in the larger countries of Western Europe. However, as always,
comparisons such as these raise the problem of whether or not a particular
type of behaviour is categorised as a crime in the countries being compared.

Nevertheless the statistics have implications for assessing the appropriate-
ness of sustaining an imprisonment rate in Ukraine that is similar to the rate
in Western Europe when the crime rate is significantly lower.

24, Supervision of offenders by police and prosecutors

24.1 Response from the MoJ

Information has not been provided.
24.2 Relevant International Standards

CoE Rec. on EM (Preamble): Ethical and professional standards need to be
developed regarding the effective use of electronic monitoring in order to
guide the national authorities, including judges, prosecutors, prison admin-
istrations, probation agencies, police and agencies providing equipment or
supervising suspects and offenders.

CoE Rec. on EM (Definitions): In some jurisdictions, electronic monitoring is
directly managed by the prison, probation agencies, police services or other
competent public agency, while in others it is implemented by private com-
panies under a serviceproviding contract with a State agency.

24.3 Comments from the review

There has been a long tradition in EaP countries and elsewhere in the former
Soviet Union for staff of the Mol to exercise limited supervision of convict-
ed offenders. The preference in most European countries is not to employ
police in supervising offenders because they lack the appropriate training
and management. However, police are key stakeholders within the Criminal
Justice System and their knowledge of the criminal behaviour, particularly
of the more serious offenders, means they will have a valuable contribution

13 European Source Book of Crime and Criminal Justice Statistics, 2014, 5" edition
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to make to discussions about penal reform. In some countries, police staff
assist probation officers to supervise some of the most dangerous and high
risk offenders who have been released from prison.

25. Arrest targets

25.1 Response from the MoJ

Information has not been provided.

GENERAL COMMENTS ON SECTION 3: POLICE AND PROSECUTION

Participation in reform discussions. Police and prosecutors are one of
key stakeholders within the Criminal Justice System. However, they seem to
play a less prominent role in the development of reform strategies and can
be left to react to decisions made elsewhere. In the case of the police, this
is possibly because they are organisationally located within the Mol rather
than the MoJ. In the case of the prosecutors’ office, reasons may include the
status the office holds within the system.

Accommodating the probation service. The establishment of a modern
agency to strengthen the impact of community sanctions and measures
has implications for the police and prosecution services. Although this may
mean sharing some of their control with a significant new component in the
system, overall improvements will require new forms of cooperation to be
established.

RECOMMENDATIONS ON SECTION 3: POLICE AND PROSECUTION

Organisational cooperation. The police and prosecutors should maintain
a close relationship with the new Probation Service particularly after the in-
troduction of electronic monitoring.

Joint training. Training in these issues should be provided for police and
prosecutors in order that they develop their understanding and share their
thinking on risk and needs assessment, and the concept of rehabilitation in
criminal justice.

Joint supervision. The police should agree cooperation protocols with the
probation service to improve the supervision of dangerous offenders re-
leased from prison.
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SECTION 4. PENITENTIARY SERVICE

26. Changes in prison population in the last five years

26.1 Response from the MoJ

The total number of prisoners in Ukraine at the end of each year has de-
clined steadily and dramatically in the last five years:

2010 - 154,027 persons

2011 - 154,029 persons

2012 - 147,112 persons

2013 - 126,935 persons

2014 - 73,431 persons

2015 - 70,873 persons (at the beginning of November 2015)

26.2 Relevant International Standards

CoE Rec. on Community Sanctions (Rule 12): The widest possible use
should be made of alternatives to pre-trial detention, such as the require-
ment of the suspected offender to reside at a specified address, a restric-
tion on leaving or entering a specified place without authorisation, the
provision of bail or supervision and assistance by an agency specified by
the judicial authority. In this connection attention should be paid to the
possibilities for supervising a requirement to remain in a specified place
through electronic surveillance devices.

26.3 Comments from the review

Although the size of the population and territory of Ukraine has been af-
fected by recent conflicts, the fact that the numbers in prison has halved
in the last five years is extremely significant. No doubt there are a range of
theories about why this has happened.
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27.Changed rate of imprisonment

27.1 Response from the MoJ

The total number of prisoners per hundred thousand population in the
last five years has steadily decreased from 335 in 2010 to 160 at the end
of 2014.

2010 - 335 persons
2011 - 336 persons
2012 - 322 persons
2013 - 278 persons
2014 - 160 persons

27.2 Comments from the review

The typical imprisonment rate in Western European countries is around
110 per hundred thousand population (see the statistics from the Council
for Penological Co-operation of the CoE [SPACE I']). The equivalent figure
for Ukraine given by the MoJ was 160 at the end of 2014 and would pre-
sumably be even lower now).

Thus, it might be thought that the imprisonment rate in Ukraine is not very
much out of line with the norm. However, this must be considered in rela-
tion to the overall crime rate in the country, figures for which have not yet
been made available for this study (see Sub-section 23).

28. Pre-trial detention

28.1 Response from the MoJ

The number of pre-trial and pre-sentenced prisoners in prisons and other
secure establishments has risen significantly during 2015:

1 January 2015 - 7,537 persons

1 November 2015 - 9,350 persons

104 http://wp.unil.ch/space/space-i/prison-stock-on-1st-january-2013
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28.2 Relevant International Standards

CoE Rec. on Community Sanctions (Rule 12): The widest possible use
should be made of alternatives to pre-trial detention, such as the require-
ment of the suspected offender to reside at a specified address, a restric-
tion on leaving or entering a specified place without authorisation, the
provision of bail or supervision and assistance by an agency specified by
the judicial authority. In this connection attention should be paid to the
possibilities for supervising a requirement to remain in a specified place
through electronic surveillance devices.

Relevant standards are defined in the Coe Committee of Ministers Recom-
mendation Rec(2006)13 on the use of remand in custody, the conditions in
which it takes place and the provision of safeguards against abuse.

28.3 Comments from the review

A precise definition of the figures provided would be helpful. Information
given to Sub-section 16 seemed to indicate that the number of pre-trial
and pre-sentenced prisoners at the end of 2015 was 4,119.

The higher figure represented in this answer of pre-trial and pre-sentenced
prisoners amounts to just under 13% of the total prison population. This is
significantly lower than equivalent figures in Western European countries
where the average is about 20%'%.

The recent rise in the number of accused persons in pre-trial detention
may be related to the large-scale release of prisoners the previous year.

29. Women prisoners

29.1 Response from the MoJ

A total of 2,898 sentenced women offenders and 961 female remand pris-
oners were held in Ukraine’s penitentiaries at the end of 2015.

29.2 Relevant International Standards

EPR (Rule 34):

34.1 In addition to the specific provisions in these rules dealing with wom-

195 http://www.prisonstudies.org/country/ukraine
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en prisoners, the authorities shall pay particular attention to the require-
ments of women such as their physical, vocational, social and psychologi-
cal needs when making decisions that affect any aspect of their detention.

34.2 Particular efforts shall be made to give access to special services for
women prisoners who have needs as referred to in Rule 25.4.

34.3 Prisoners shall be allowed to give birth outside prison, but where a
child is born in prison the authorities shall provide all necessary support
and facilities.

The CoE does not have a collected set of recommendations about female
offenders. Relevant advice is available in the United Nations Rules for the
Treatment of Women Prisoners and Non-custodial Measures for Women
Offenders (Resolution 2010/16).

29.3 Comments from the review

This represents 5.3% of the total prison population and is consistent with
European averages in 2015 which were, for example, France 3.3%, Italy
4.1%, and England 4.6%'°.

30. Life sentences

30.1 Response from the MoJ

1,523 persons were held on life sentences in Ukrainian prisons at the be-
ginning of November 2015.

30.2 Relevant International Standards

CoE recommendations on the subject are contained in the following docu-
ment: Rec (2003) 23 on the Management of Life-sentence and Other Long-
term Prisoners.

30.3 Comments from the review

This number of life sentenced prisoners in Ukraine is 3.5 per hundred thou-
sand of the country’s overall population. This is significantly lower than
the number of life sentenced prisoners in Western Europe. For example,

196 See SPACE I. Or for a more simple presentation of the information, similar information is available from the
International Centre for Prison Studies: http://www.prisonstudies.org/world-prison-brief.
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in England and Wales, life sentenced prisoners amount to 17 per hundred
thousand population.’”’

31. Foreign nationals in prison

31.1 Response from the MoJ

At the beginning of September 2015 there were 1,464 foreign citizens
in Ukrainian penitentiaries. Five years previously the number was almost
double at 2,331 prisoners.

31.2 Relevant International Standards

EPR (Rule 37):

37.1 Prisoners who are foreign nationals shall be informed, without delay,
of their right to request contact and be allowed reasonable facilities to
communicate with the diplomatic or consular representative of their state.

37.2 Prisoners who are nationals of states without diplomatic or consular
representation in the country, and refugees or stateless persons, shall be
allowed similar facilities to communicate with the diplomatic representa-
tive of the state which takes charge of their interests or the national or in-
ternational authority whose task it is to serve the interests of such persons.

37.3 In the interests of foreign nationals in prison who may have special
needs, prison authorities shall

co-operate fully with diplomatic or consular officials representing prison-
ers.

37.4 Specific information about legal assistance shall be provided to pris-
oners who are foreign nationals.

37.5 Prisoners who are foreign nationals shall be informed of the possi-
bility of requesting that the execution of their sentence be transferred to
another country.

CoE recommendations are included in Rec(2012)12 on Foreign Prisoners.

31.3 Comments from the review

107 See details in the ‘Bromley Briefing’ available on this website: www.prisonreformtrust.org.uk
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On the basis of the figures supplied, foreign citizens currently represent
just under 2% of the total prison population. It is possible that, because
they are in such a minority, these foreign citizens do not get the special
attention they may need in terms of interpreting facilities and contact with
family members in their home country.

This number of foreign nationals appears to be decreasing and is far less
than the proportions experienced in Western European countries. For ex-
ample, in 2015 the figures were: France 21.7%; Italy 33.0%; Germany 27.1%;
and England 12.8%',

32. Juveniles in prison

32.1 Response from the MoJ

A total of 579 young people are held in secure facilities including correc-
tional institutions, pre-trial detention facilities and child correctional insti-
tutions:

Females:

3 pre-trial detention

14 sentenced minors

13 sentenced juveniles

14 detained in child corrections institutions
Males:

188 pre-trial detention

196 sentenced minors

129 sentenced juveniles

22 detained in child corrections institutions
32.2 Relevant International Standards

EPR (Rule 35) sets standards in relation to juveniles in prison as follows:

198 http://www.prisonstudies.org/world-prison-brief.
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35.1 Where exceptionally children under the age of 18 years are detained
in a prison for adults the authorities shall ensure that, in addition to the
services available to all prisoners, prisoners who are children have access
to the social, psychological and educational services, religious care and
recreational programmes or equivalents to them that are available to chil-
dren in the community.

35.2 Every prisoner who is a child and is subject to compulsory education
shall have access to such education.

35.3 Additional assistance shall be provided to children who are released
from prison.

35.4 Where children are detained in a prison they shall be kept in a part of
the prison that is separate from that used by adults unless it is considered
that this is against the best interests of the child.

Further relevant standards are contained in CoE CM/Rec(2008)11 on Euro-
pean Rules for Juvenile Offenders subject to Sanctions and Measures.

32.3 Comments from the review

Excluding the young people detained in child corrections institutions, the
proportion of young people under the age of 18 are held in Ukraine pen-
itentiaries was 0.74%. This is similar to European averages in 2015 which
were, for example, France 1.2%, Italy 0.6%, and England 0.8%'%.

However, comparisons must be treated with care because each country
can have very different ways of defining these categories and the methods
of detention.

33. Young offenders in Ukrainian prisons

33.1 Response from the MoJ

MoJ does not keep statistics for prisoners in this age range 18 to 21 years.
33.2 Relevant International Standards

EPR (Rule 18.8): In deciding to accommodate prisoners in particular pris-

109 See SPACE I. Or for a more simple presentation of the information, similar information is available from the
International Centre for Prison Studies: http://www.prisonstudies.org/world-prison-brief.
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ons or in particular sections of a prison due account shall be taken of the
need to detain .. .... young adult prisoners separately from older prison-
ers. Also (Rule 28.3): Particular attention shall be paid to the education of
young prisoners and those with special needs.

Recommendation CM/Rec (2008) 11 European Rules for Juvenile Offend-
ers subject to Sanctions or Measures (Rule 10): Deprivation of liberty of
a juvenile shall be a measure of last resort and imposed and implement-
ed for the shortest period possible. Special efforts must be undertaken to
avoid pre-trial detention. Also (Rule 21.2): “Young adult offender” means
any person between the ages of 18 and 21 who is alleged to have or who
has committed an offence.

33.3 Comments from the review

In European countries this is a key age group for offenders as it marks the
years when relatively impulsive juvenile offenders normally give up crime.
Unless effective rehabilitation programmes are available, offenders in the
18 to 21 age group are likely to continue committing crime for at least the
following five years.

34. Capacity of prisons

34.1 Response from the MoJ

The MoJ has provided details of the official capacity and the current num-
bers held in each penitentiary establishment.

The relevant legislation governing calculations about capacity is contained
in Articles 64 and 115 of the Criminal Executive Code. The official capacity
is calculated on the basis of 4m? space for each prisoner in their cell.

The date to which these figures refer is not specified but we could assume
it is sometime in 2015. The full details provided by the MoJ for this review
are available separately.

34.2 Relevant International Standards

EPR (Rule 18.5): Prisoners shall normally be accommodated during the
night in individual cells except where it is preferable for them to share
sleeping accommodation.
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In many Council of Europe countries, prisoners are provided with an indi-
vidual cell, often measuring between 7.5m” and 9.5m2 The CPT has con-
sistently stated that single-occupancy cells of less than 6m? (excluding the
sanitary annexe) should be either withdrawn from service or enlarged in
order to provide adequate living space for one prisoner.'®

34.3 Comments from the review

In some prisons in Ukraine the occupancy rate is twice the official capacity.
Some establishments have very low numbers. Nationally the overall occu-
pancy is 110%.

Many factors need to be considered before commenting on these figures.
A prison may seem to have a reasonable amount of spare space, but it may
not be possible to operate a proper regime in it because of difficulties in
recruiting staff in that locality, unsuitable design, expensive to heat, or not
near main population centres.

Very great opportunities and challenges face the penitentiary administra-
tion now that the numbers it has been accommodating have dropped by
50% in the last five years. Although some prisons may have closed during
that time it does indicate that levels of overcrowding in recent memory
have been extremely severe.

35. Standards for penitentiary services

35.1 Response from the MoJ

The following answers were provided by the MoJ:

Accommodation. Living area per one prisoner is not be less than 4m?,
and in treatment facilities of correctional colonies, in correctional colonies
intended for detention and treatment of prisoners with tuberculosis and
in-patient treatment facilities living area per one prisoner must be at least
5m?2. It should be noted that the CPT standards relating to living space per
prisoner was updated in December 2015 (CPT/Inf(2015) 44). The living
space recommended by CPT has been reduced.

Food Standard. For each per person each day 3026,2 kcal. Is ratified by
the decision of Government of Ukraine from 16.06.1992 N2 336. The nor-
mal rations per person, employed in establishments of the SPS, pre-trial

110 paragraph 59, CPT/Inf (2011) 28
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detention facilities of the temporal holding, accept-distributors and other
accept of Mol.

Healthcare. Every separate pathology is regulated by separate certain
standards. Standards are established by the separate orders of Ministry of
Health Care of Ukraine, including the establishments of health protection
that directs to jurisdiction of SPS.

Regime in colonies and key requirements related to it and penal and cor-
rectional colonies means the order of execution and service of punish-
ment established by law and other applicable regulations, which ensures
the isolation of prisoners and the on-going supervision of prisoners. Re-
gime in colonies is aimed to bring to the minimum level the difference be-
tween living conditions in the colony and out of the prison, which should
contribute to increased responsibility of prisoners for their behaviour and
to their better understanding of human dignity. The regime shall create
proper background for socially useful work of prisoners, general education
and vocational training, social educative work and public influence.

In the colonies prisoners shall wear standard clothes. The uniforms shall be
designed by the MoJ.

Prisoners, their belongings and clothes, and colony premises and territory
shall be subject to search and check. Persons of the same gender shall car-
ry out frisk of prisoners. The procedure for conducting searches and checks
shall be established by applicable regulations of the MoJ.

In the existence of relevant grounds for this, administration of the colony
may check citizens who are in the territory of the colony, including their
belongings and vehicles, and withdraw any prohibited things and docu-
ments. The procedure for conducting searches and checks shall be estab-
lished by applicable regulations of the MoJ.

The list and quantity of items and things that prisoners may keep shall be
defined by applicable regulations of the MoJ.

Prisoners may not keep any things or items prohibited for use in colonies.
Any things or items prohibited for use in colonies that are found on pris-
oners shall be withdrawn, and the authorised officer of the colony shall
execute a protocol on this. Upon motion of the penitentiary facility the in-
vestigative judge shall consider the confiscation of such things and items
or their transfer for storage until the prisoner’s release pursuant to Section
VIl of the CPCU. Storage of money and securities shall be provided by the
administration of the colony.
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Visits of relatives, attorneys and other persons to prisoners. Telephone
conversations. Prisoners may receive short-term visits lasting for up to four
hours and long-term visits lasting for up to three days. Short-term visits
shall be allowed for relatives or other persons and shall take place in pres-
ence of a colony employee. Long-term visits shall be allowed only for close
relatives (spouses, parents, children, adoptive parents, adoptive children,
brothers and sisters, grandparents and grandchildren) who may stay with
the prisoner. Use of rooms for short-term and long-term visits shall be paid
by prisoners or their relatives or other persons. Long-term visits shall be
allowed extra in case of marriage registration.

Prisoners may, including during their stay in in-patient healthcare facilities,
have telephone conversations (including with the use of mobile connec-
tion) without limitation of the quantity of such conversations under control
of the administration, and may use the Internet. Telephone conversations
shall be paid from personal money of prisoners. Telephone conversations
between prisoners are prohibited. Telephone conversations and use of the
Internet shall be paid from personal money of prisoners.

Long-term visits may be substituted for short-term visits at the prisoner’s
request.

The procedure for organization of visits and telephone conversations shall
be defined by applicable regulations of the MoJ.

Leave. Authorisation for a short-term leave of the prisoner shall be given
by the head of the colony with due regard to the identity and behaviour
of the prisoner. The duration of the prisoner’s stay outside the colony shall
be included into the overall term of imprisonment. Travel expenses of the
prisoners shall be paid by prisoner or his/her relatives.

Female prisoners whose children are kept in children’s houses at correc-
tional colonies may be allowed to leave the penal colony in the territory of
Ukraine for a short time for bringing their children to relatives, guardians
or orphanages, provided that such leave shall last not more than ten days
not including travel time (not more than three days).

Prisoners who work and stay in correctional colonies of low security lev-
el with benign imprisonment conditions may have an annual short-term
leave outside the colony lasting 14 calendar days.

The procedure for short-term visits of prisoners shall be defined by appli-
cable regulations of the MoJ.
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35.2 Relevant International Standards

Space does not allow this review to describe all the international standards
relating to the issues in this Sub-section. A sample is as follows:

Healthcare: The CPT has stated: “An inadequate level of health care can
lead rapidly to situations falling within the scope of the term “inhuman and
degrading treatment”. Further, the health care service in a given establish-
ment can potentially play an important role in combatting the infliction of
ill-treatment, both in that establishment and elsewhere (in particular in po-
lice establishments). Moreover, it is well placed to make a positive impact on
the overall quality of life in the establishment within which it operates”'"

A health check for all prisoners is vital procedure not only to be able to deal
with an individual prisoner appropriately but also to safe guard other pris-
oners from contagious diseases etc. As the CPT says: “An inadequate level
of health care can lead rapidly to situations falling within the scope of the
term “inhuman and degrading treatment”. Further, the health care service in
a given establishment can potentially play an important role in combating
the infliction of ill-treatment, both in that establishment and elsewhere (in
particular in police establishments).”

Hygiene: According to EPR (Rule 19.1):

« All parts of every prison shall be properly maintained and kept clean at
all times.

«When prisoners are admitted to prison the cells or other accommodation
to which they are allocated shall be clean.

« Prisoners shall have ready access to sanitary facilities that are hygienic
and respect privacy.

- Adequate facilities shall be provided so that every prisoner may have a
bath or shower, at a temperature suitable to the climate, if possible daily
but at least

- twice a week (or more frequently if necessary) in the interest of general
hygiene.

« Prisoners shall keep their persons, clothing and sleeping accommodation
clean and tidy.

! paragraph 30, CPT/Inf (93) 12
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« The prison authorities shall provide them with the means for doing so
including toiletries and general cleaning implements and materials.

« Special provision shall be made for the sanitary needs of women.
Some of these standards are raised as follows by the CPT"'2

« A prison health care service should be able to provide medical treatment
and nursing care, as well as appropriate diets, physiotherapy, rehabilitation
or any other necessary special facility, in conditions comparable to those en-
joyed by patients in the outside community. Provision in terms of medical,
nursing and technical staff, as well as premises, installations and equipment,
should be geared accordingly.

« There should be appropriate supervision of the pharmacy and of the distri-
bution of medicines. Further, the preparation of medicines should always be
entrusted to qualified staff (pharmacist/nurse, etc.).

« A medical file should be compiled for each patient, containing diagnostic
information as well as an on-going record of the patient’s evolution and of
any special examinations he has undergone. In the event of a transfer, the
file should be forwarded to the doctors in the receiving establishment.

EPR (Rule 24) has this to say about visits:

« 24.1 Prisoners shall be allowed to communicate as often as possible by
letter, telephone or other forms of communication with their families, oth-
er persons and representatives of outside organisations and to receive vis-
its from these persons.

+ 24.2 Communication and visits may be subject to restrictions and mon-
itoring necessary for the requirements of continuing criminal investi-
gations, maintenance of good order, safety and security, prevention of
criminal offences and protection of victims of crime, but such restrictions,
including specific restrictions ordered by a judicial authority, shall never-
theless allow an acceptable minimum level of contact.

« 24.4 The arrangements for visits shall be such as to allow prisoners to
maintain and develop family relationships in as normal a manner as pos-
sible.

« 24.5 Prison authorities shall assist prisoners in maintaining adequate con-
tact with the outside world and provide them with the appropriate welfare
support to do so.

112 paragraphs 38-39, CPT/Inf (93) 12
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35.3 Comments from the review

A detailed assessment of compliance of these Ukrainian penitentiary stan-
dards with international standards is beyond the scope of this review. Nei-
ther is it the intention of the review to assess the extent to which these
standards are observed in practice. Nevertheless, the European Prison
Rules have been very effective in giving guidance to prison administrations.

GENERAL COMMENTS ON SECTION 4: PENITENTIARY SERVICE

Importance of healthcare. The CPT advises as follows: “An inadequate lev-
el of health care can lead rapidly to situations falling within the scope of the
term “inhuman and degrading treatment”. Further, the health care service
in a given establishment can potentially play an important role in combat-
ting the infliction of ill-treatment, both in that establishment and elsewhere
(in particular in police establishments). Moreover, it is well placed to make
a positive impact on the overall quality of life in the establishment within
which it operates”.''?

Contact with the outside world. On this subject the CPT advice is as fol-
lows: “It is also very important for prisoners to maintain reasonably good
contact with the outside world. Above all, a prisoner must be given the
means of safeguarding his relationships with his family and close friends.
The guiding principle should be the promotion of contact with the outside
world; any limitations upon such contact should be based exclusively on se-
curity concerns of an appreciable nature or resource considerations.”"*

RECOMMENDATIONSON SECTION 4: PENITENTIARY SERVICE

Accommodation standards.The method for calculating the capacity
of a prison should be based on CPT standards. These cover more factors
than simply the space available in dormitories. Thus a prison could be
considered “overcrowded” if pressure to use all available spaces for cells
or dormitories means that the rest of the prison could be characterised

13 Standards of the European Committee for the Prevention of Torture and Inhuman or Degrading Treatment
or Punishment 2002, revised 2015

14 pjd. Standards of the European Committee for the Prevention of Torture and Inhuman or Degrading Treat-
ment or Punishment 2002, revised 2015

Ibid. Penal Reform International website www.penalreform.int - 10 point plan
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as overcrowded because of “cramped and unhygienic accommodation; a
constant lack of privacy (even when performing such basic tasks as using
a sanitary facility); reduced out-of-cell activities, overburdened health-care
services; increased tension and hence more violence between prisoners and
between prisoners and staff, etc” as described in paragraph 13 of the CPT
standards.

Management information systems. Providing managers with the abili-
ty to collect and interpret operational data from their area of control will
improve their ability to direct resources to achieve prison-wide objectives.
Simple examples would be: time out of cell, incidents of disobedience, dis-
covery of contraband, etc. In this way targets for improvement can be set
and progress can be measured.

Probation services within the penitentiary establishments. Resettle-
ment prospects for prisoners would be improved if probation staff visited
prisons to contribute to pre-release courses and the development of indi-
vidual release plans.
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SECTION 5. PRISON OVERCROWDING

36. Overcrowding

36.1 Response from the MoJ

The MoJ already provided information about occupancy levels in the
Sub-section 34.

36.2 Relevant International Standards

CPT Standards comment on prison overcrowding as follows: “The phe-
nomenon of prison overcrowding continues to blight penitentiary systems
across Europe and seriously undermines attempts to improve conditions of
detention. The negative effects of prison overcrowding have already been
highlighted in previous General Reports. In such circumstances, throwing
increasing amounts of money at the prison estate will not offer a solution.
Instead, current law and practice in relation to custody pending trial and
sentencing as well as the range of non-custodial sentences available need
to be reviewed. This is precisely the approach advocated in CoE Committee
of Ministers Recommendation N° R (99) 22 on prison overcrowding and
prison population inflation. The CPT very much hopes that the principles
set out in that important text will indeed be applied by member States;
the implementation of this Recommendation deserves to be closely mon-
itored by the Council of Europe™>.

The CPT felt the need for a rough guideline in this area. The following criteri-
on s currently being used when assessing prison cells: in the order of at least
4m?, 2 metres or more between walls, 2.5 metres between floor and ceiling.

Elsewhere, the CPT standards''® state that such a minimum should only
apply to persons assigned to a multi-occupancy cell without including the
area for a fully-partitioned sanitary facility. For permanent living space for a
single-occupancy cell the CPT standard is a minimum of 6m? plus the area
for sanitary facility.

115 Paragraph 28, CPT/Inf (2001) 16

16 www.cpt.coe.int/en/working-documents/cpt-inf-2015-44-eng.

Ukraine > Page 393



Living space per prisoner in prison establishments: CPT standards'"’
Introduction

1. Since the 1990s the CPT has developed and applied minimum standards
regarding the living space that a prisoner should be afforded in a cell. While
these standards have been frequently used in a large number of CPT visit
reports, they have so far not been brought together in a single document.

2. At the same time, there is a growing interest in these standards, at the
national level (among member states’ authorities responsible for the pris-
on estate, national detention monitoring bodies such as national preven-
tive mechanisms established under OPCAT , domestic courts, NGOs, etc.)
and at the international level, not least because of the problem of prison
overcrowding and its consequences. Currently, the Council of Europe’s
Council for Penological Co-operation (PC-CP) is preparing a White Paper
on prison overcrowding. For its part, the European Court of Human Rights
is frequently being called upon to rule on complaints alleging a violation
of Article 3 of the European Convention on Human Rights (ECHR) on ac-
count of insufficient living space available to a prisoner.

3. Against this background, the CPT decided in November 2015 to provide
a clear statement of its position and standards regarding minimum living
space per prisoner; such is the aim of this document.

4.The cells referred to in this document are ordinary cells designed for pris-
oners’accommodation, as well as special cells, such as disciplinary, securi-
ty, isolation or segregation cells. However, waiting rooms or similar spaces
used for very short periods of time are not covered here.

5. During its monitoring activities, the CPT has frequently encountered sit-
uations of prison overcrowding. The consequences of overcrowding have
been highlighted repeatedly by the CPT in its visit reports: cramped and
unhygienic accommodation; constant lack of privacy; reduced out of cell
activities, due to demand outstripping the staff and facilities available;
overburdened health-care services; increased tension and hence more vi-
olence between prisoners and between prisoners and staff. The CPT con-
siders that the question of minimum living space per prisoner is intrinsical-
ly linked to the commitment of every Council of Europe member state to
respect the dignity of persons sent to prison.

17 CPT/Inf (2015) 44 | Section: 1/2 | Date: 15/12/2015
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6. Minimum standards for personal living space are not as straightforward
a matter as they might appear at first sight. To begin with, the “minimum
living space” standards used by the CPT differ according to the type of the
establishment. A police cell for short-term detention of several hours up
to a few days does certainly not have to meet the same size standards as
a patients’ room in a psychiatric institution; and a prison cell, whether for
remand or sentenced prisoners, is again an entirely different matter.

7. Secondly, a differentiation should be made according to the intended
occupancy level of the accommodation in question (i.e. whether it is a sin-
gle cell or a cell designed for multiple occupancy). The term “multiple oc-
cupancy” also needs to be defined. A double cell is arguably different from
a cell designed for holding for instance six or more prisoners. As regards
large-scale dormitories, accommodating dozens and sometimes even up
to one hundred prisoners, the CPT has fundamental objections which are
not only linked to the question of living space per prisoner, but to the con-
cept as such.

In its 11th General Report the CPT criticised the very principle of accom-
modation in large-capacity dormitories; frequently such dormitories hold
prisoners in extremely cramped and insalubrious conditions. In addition
to a lack of privacy, the Committee has found that the risk of intimidation
and violence in such dormitories is high, and that proper staff control is ex-
tremely difficult. Further, an appropriate allocation of individual prisoners,
based on a case-by-case risk and needs assessment, becomes an almost
impossible task. The CPT has consequently long advocated a move away
from large-capacity dormitories towards smaller living units.

8. Thirdly, the CPT has also taken into consideration the regime offered to
prisoners when assessing cell sizes in light of its standards (see paragraph
21).

The CPT’s basic minimum standard for personal living space

9.The CPT developed in the 1990s a basic “rule of thumb” standard for the
minimum amount of living space that a prisoner should be afforded in a
cell.

- 6m” of living space for a single-occupancy cell

- 4m’ of living space per prisoner in a multiple-occupancy cell
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10. As the CPT has made clear in recent years, the minimum standard of liv-
ing space should exclude the sanitary facilities within a cell. Consequently,
a single-occupancy cell should measure 6m?” plus the space required for a
sanitary annexe (usually 1 to 2m?). Equally, the space taken up by the sani-
tary annexe should be excluded from the calculation of 4m? per person in
multiple-occupancy cells. Further, in any cell accommodating more than
one prisoner, there should be a fully-partitioned sanitary annexe.

11. Additionally, the CPT considers that any cell used for prisoner accom-
modation should measure at least 2m between the walls of the cell and
2.5m between the floor and the ceiling.

Promoting higher standards

12. Rule 18.5 of the European Prison Rules (2006) states that “Prisoners
shall normally be accommodated during the night in individual cells ex-
cept where it is preferable for them to share sleeping accommodation.”
Indeed, in many Council of Europe countries, prisoners are provided with
an individual cell, often measuring between 7.5m? and 9.5m? The CPT has
consistently stated that single-occupancy cells of less than 6m? (excluding
the sanitary annexe) should be either withdrawn from service or enlarged

in order to provide adequate living space for one prisoner.

13.When devising the standard of 4m” of living space, the CPT had in mind
on the one hand the trend observed in a number of western European
countries of doubling up 8 to 9m? cells that were originally designed for
single occupancy, and on the other hand the existence of large-capacity
dormitories in prison establishments (colonies) in various central and east-
ern European countries.

14. Although the CPT has never explicitly defined “multiple-occupancy’, an
analysis of visit reports indicates that cells for two to four prisoners implic-
itly fall under this notion. Consequently, the CPT has regularly implied that
cells measuring 8m? were acceptable for two prisoners, cells of 12m? for
three, and cells measuring 16m? were adequate for four prisoners. Howev-
er, in a non-negligible number of cases, the CPT has also stated that cells
of 8m? (or 8 to 9m?) should “preferably” (Slovenia, 2006; Hungary, 2013) or
“idéalement” (Belgium, 2009) accommodate only one prisoner; or should
be “used to accommodate no more than one prisoner save in exceptional
cases when it would be inadvisable for a prisoner to be left alone” (UK,
2003). In the report on its 2011 visit to the Netherlands, the Committee
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stated that accommodation in double cells measuring between 8 and
10m’” was “not without discomfort” to the prisoners, and in the report on
the 2011 visit to Ireland, it recommended that “efforts be made to avoid as
far as possible placing two prisoners in 8m? cells”.

15. Clearly, the aforementioned examples suggest that the 4m? per prison-
er standard may still lead to cramped conditions when it comes to cells for
alow number of prisoners. Indeed, given that 6m?is the minimum amount
of living space to be afforded to a prisoner accommodated in a single-oc-
cupancy cell, it is not self-evident that a cell of 8m? will provide satisfactory
living space for two prisoners. In the CPT’s view, it is appropriate at least
to strive for more living space than this. The 4m? standard is, after all, a
minimum standard.

16. For these reasons, the CPT has decided to promote a desirable standard
regarding multiple-occupancy cells of up to four prisoners by adding 4m?
per additional prisoner to the minimum living space of 6m? of living space
for a single-occupancy cell:

- 2 prisoners: at least 10m?* (6m” + 4m?) of living space + sanitary annexe
« 3 prisoners: at least 14m? (6m? + 8m?) of living space + sanitary annexe
- 4 prisoners: at least 18 m? (6m” + 12m?) of living space + sanitary annexe

17. In other words, it would be desirable for a cell of 8 to 9m? to hold no
more than one prisoner, and a cell of 12m? no more than two prisoners.

18.The CPT encourages all Council of Europe member states to apply these
higher standards, in particular when constructing new prisons.

36.3 Comments from the review

The CPT standards, described in detail above, are very challenging for
countries that have limited funds for their criminal justice services. The
standard that is most often quoted is living space per prisoner in the cell.
However, the area provided in Ukrainian legislation of 4 m? only meets
1990 CPT standard for single-occupancy cells, which are rarely found in its
prisons. And more recently, the standard has been increased to 6m”. This
would imply that Ukrainian prisons are more overcrowded by international
standards than would be revealed by its own legislation.

Cell space must not be looked at in isolation. The other standards for the
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custodial environment are equally important, but as they relate to human
services rather than mathematical calculations, they are more difficult to
assess.

37. Factors leading to overcrowding

37.1 Response from the MoJ

The MoJ has not provided a response to this question.
37.2 Relevant International Standards

The CPT makes the following points about prison overcrowding: “To ad-
dress the problem of overcrowding, some countries have taken the route of
increasing the number of prison places. For its part, the CPT is far from con-
vinced that providing additional accommodation will alone offer a lasting
solution. Indeed, a number of European States have embarked on extensive
programmes of prison building, only to find their prison populations rising
in tandem with the increased capacity acquired by their prison estates. By
contrast, the existence of policies to limit or modulate the number of persons
being sent to prison has in certain States made an important contribution to
maintaining the prison population at a manageable level"'®

37.3 Comments from the review

The United Nations Office on Drugs and Crime (UNODC) has highlighted
a range of factors that contribute to overcrowding and excessive use of
prison: poverty and inequality; delays in the criminal justice process; insuf-
ficient use of bail; inadequate use of alternative sanctions; and criminal ac-
tivity associated with drugs. Each is dependent on a network of decisions
in separate areas of the justice system.

38. Effects of overcrowding

38.1 Response from the MoJ

The MoJ has not provided information in response to this question.

38.2 Relevant International Standards

18 paragraph 14, CPT/Inf (97) 10
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The CPT has made the following comments in relation to overcrowding:
“Overcrowding is an issue of direct relevance to the CPT’s mandate. All the
services and activities within a prison will be adversely affected if it is re-
quired to cater for more prisoners than it was designed to accommodate;
the overall quality of life in the establishment will be lowered, perhaps sig-
nificantly. Moreover, the level of overcrowding in a prison, or in a particular
part of it, might be such as to be in itself inhuman or degrading from a phys-
ical standpoint.”'™

38.3 Comments from the review

Please see comments in Sub-section 36.

39. Distribution of overcrowding

39.1 Response from the MoJ

The information in Sub-section 36 has dealt with this question.

GENERAL COMMENTS ON SECTION 5: PRISON OVERCROWDING

Overall regime standards. Overcrowding means much more than a pris-
on estate with inadequate cell space. A prison, for example may have ade-
quate space but if the regime lacks activities for rehabilitation, or the area
available for visits from relatives is cramped and inadequate, it could be
concluded that overcrowding exists. Such an approach to offender man-
agement is often referred to as ‘warehousing’ and does little for the aims
of rehabilitation.

Revise use of existing prisons. The major reduction in the number of
prisoners in Ukraine provides a unique opportunity to rethink the role of
each establishment within a revised overall structure.

CPT statement. “Overcrowding is an issue of direct relevance to the CPT's
mandate. All the services and activities within a prison will be adversely af-
fected if it is required to cater for more prisoners than it was designed to ac-
commodate; the overall quality of life in the establishment will be lowered,
perhaps significantly. Moreover, the level of overcrowding in a prison, or in

9 paragraph 46, CPT/Inf (92)3
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a particular part of it, might be such as to be in itself inhuman or degrading
from a physical standpoint.'®

RECOMMENDATIONS ON SECTION 5: PRISON OVERCROWDING

Re-calculate the capacity of the prisons. Statements about the capacity
of the prison estate should be revised according to a calculation based on
current CPT recommendations of at least 6m? per prisoner in single occu-
pancy cell + sanitary facility and 4m? per prisoner in multi-occupancy cell
+ fully-portioned sanitary facility.

Collect regime data. More detailed data should be collected about the
impact of overcrowding on things such as health, regime activities and
preparing prisoners for a successful release (re-socialisation).

More time out of cell. The minimum standard for time out of cell is one
hour for high risk offenders. Although information regarding lower risk of-
fenders indicated that 10 hours was likely, this was not written in terms of
a minimum standard. There should be monitoring of all out of cell times
for all regimes. Best practice in Europe gives targets for local managers to
raise amounts of out of cell times. This is sometimes seen as arduous by
staff who need to be more pro-active in their work. Setting targets and
measuring performance may be necessary to overcome staff resistance.

Routine management information. More modern methods of compil-
ing and evaluating operational information should be employed. These
include the collection of data on ‘time out of cell, number of family vis-
its, completion of sentence plans, etc. Information of this type will enable
managers to set targets for improvement and encourage local teams to
perform better by finding new solutions to old problems.

120 European Committee for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment
Standards 2002/revised 2015
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SECTION 6. PRISONER RESOCIALISATION

40. Induction routine for prisoners

40.1 Response from the MoJ

This issue is regulated by Articles 86 to 101 of the Criminal Executive Code.
Full extracts from the Code have been provided and the key features are
summarised here:

Penal colonies shall receive new prisoners into the “quarantine, diagnostics
and distribution unit”. During the following 14 days they will have a com-
prehensive medical examination for any infectious, somatic and psychical
diseases, and a primary psychological and pedagogical examination. An
individual program of social corrective work will be prepared for every
prisoner based on the results of the medical examination, primary psycho-
logical and pedagogical examination and forensic and legal characteris-
tics. The programme will be approved by the head of the penitentiary.

Disruptive or disturbed prisoners will be transferred to a “increased con-
trol” unit. This is only for male prisoners.

40.2 Relevant International Standards
EPR describes recommended admissions procedures in the Rules 14 to 16:

14. No person shall be admitted to or held in a prison as a prisoner without
a valid commitment order, in accordance with national law.

15.1 At admission the following details shall be recorded immediately con-
cerning each prisoner:

a) information concerning the identity of the prisoner;
b) the reasons for commitment and the authority for it;
¢) the day and hour of admission;

d) an inventory of the personal property of the prisoner that is to be held
in safekeeping in accordance with Rule 31;

e) any visible injuries and complaints about prior ill-treatment; and
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f) subject to the requirements of medical confidentiality, any information
about the prisoner’s health that is relevant to the physical and mental
well-being of the prisoner or others.

15.2 At admission all prisoners shall be given information in accordance
with Rule 30.

15.3 Immediately after admission notification of the detention of the pris-
oner shall be given in accordance with Rule 24.9.

16. As soon as possible after admission:

a) information about the health of the prisoner on admission shall be sup-
plemented by a medical examination in accordance with Rule 42;

b) the appropriate level of security for the prisoner shall be determined in
accordance with Rule 51;

¢) the threat to safety that the prisoner poses shall be determined in accor-
dance with Rule 52;

d) any available information about the social situation of the prisoner shall
be evaluated in order to deal with the immediate personal and welfare
needs of the prisoner; and

e) in the case of sentenced prisoners the necessary steps shall be taken to
implement programmes in accordance with Part VIII of these rules.

40.3 Comments from the review

A careful, managed induction to the prison is an essential part of safe cus-
tody. However, the quality of the actual experience will depend on details
that could only be appreciated through actually examining such a unit.
Pressure from other prisoners could be a factor if only a small number are
held in quarantine at any time.

41, Prisoners with special needs

41.1 Response from the MoJ

Regulations concerning prisoners with special needs are specified in Chap-
ter 21 of the Criminal Executive Code. Details have been provided and the
following are the key features:
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Article 19 of the Code gives details in respect of juvenile prisoners.

Article 141 specifies separate accommodation for women with children up
to the age of three years.

A multi-functional hospital is contained in the Sofiivskoy correctional in-
stitution (N2 45) in the Dnepropetrovsk area. It provides in-patient facilities
for prisoners who need permanent medical supervision and rehabilitation.

41.2 Relevant International Standards

International standards in relation to the issues raised by this question are
to be found at many points throughout the sets of advice and recommen-
dation listed at the beginning of this Report. For example, in relation to
nutrition, EPR states in Rule 22: Prisoners shall be provided with a nutritious
diet that takes into account their age, health, physical condition, religion,
culture and the nature of their work.

41.3 Comments from the review

The legislation quoted provides special facilities for female, juvenile and
sick prisoners. In view of the overall level of crowding that remains, despite
the reduction in the total population, it is likely that it is difficult to provide
appropriate regimes for all categories of prisoner.

One of the first effects of overcrowding is the pressure it places on the abili-
ty of penitentiary administrations to maintain necessary services to poten-
tially vulnerable groups.

42, Individualised rehabilitation programmes for prisoners

42.1 Response from the MoJ

In accordance with Article 123.3 of the Criminal Executive Code, the lawful
behaviour of prisoners shall be encouraged through individualised correc-
tional programmes taking into account their behaviour, psychical condi-
tion and degree of social neglect. Such programmes must acknowledge
the contribution of the overall prison regime to rehabilitating prisoners,
together with specific programs such as: general education and vocational
training; incentives and sanctions imposed on prisoners; amateur organi-
sations of prisoners; and public, charity and religious organisations.
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In 2014, a working group was created to improve individualised education
programs available to prisoners.

42.2 Relevant International Standards

The CPT has strong views on this subject'': “A satisfactory programme
of activities (work, education, sport, etc.) is of crucial importance for the
well-being of prisoners. This holds true for all establishments, whether for
sentenced prisoners or those awaiting trial. The CPT has observed that activ-
ities in many remand prisons are extremely limited. The organization of re-
gime activities in such establishments - which have a fairly rapid turnover of
prisoners - is not a straightforward matter. Clearly, there can be no question
of individualized treatment programmes of the sort which might be aspired
to in an establishment for sentenced prisoners. However, prisoners cannot
simply be left to languish for weeks, possibly months, locked up in their cells,
and this regardless of how good material conditions might be within the
cells. The CPT considers that one should aim at ensuring that prisoners in
remand establishments are able to spend a reasonable part of the day (8
hours or more) outside their cells, engaged in purposeful activity of a varied
nature. Of course, regimes in establishments for sentenced prisoners should
be even more favourable”

EPR (Rule 28) sets standards that are unlikely to be fully met in Ukrainian
prisons for some years. For example:

« Regimes shall allow all prisoners to spend as many hours a day outside
their cells as are necessary for an adequate level of human and social in-
teraction.

« Every prison shall seek to provide all prisoners with access to education-
al programmes which are as comprehensive as possible and which meet
their individual needs while taking into account their aspirations.

- Every institution shall have a library for the use of all prisoners, adequate-
ly stocked with a wide range of both recreational and educational resourc-
es, books and other media.

« As far as practicable, the education of prisoners shall be integrated with
the educational and vocational training system of the country so that after
their release they may continue their education and vocational training
without difficulty.

121 paragraph 47, CPT/Inf (92)3
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42.3 Comments from the review

The standards quoted above have been established because of a gener-
al recognition, presumably endorsed by the Minister of Justice, that an
essential responsibility of a penitentiary service is to offer rehabilitation
programmes so that prisoners are less likely to commit crime on release.
A combination of education, social training and attitude development
should be a major part of any regime. Further information will be neces-
sary to assess how far these reforms have progressed in Ukraine.

43. Number of prisoners with individual sentence plan

43.1 Response from the MoJ

The MoJ has not provided information on this issue.

43.2 Relevant International Standards

Relevant standards are provided in the Sub-section 42.2.

43.4 Comments from the review

Rehabilitation will be more effective if the services offered are adapted to
the strengths and needs of each individual. Although a sentence plan can-
not meet every need, it provides a structure within which available rehabil-
itation opportunities can be organised and monitored.

44. Access by prisoners to regime activities

44.1 Response from the MoJ

The MoJ has provided an extensive answer to this question (available sep-
arately). In summary it contains the following information:

Three months before the end of the sentence, prisoners are interviewed about
welfare issues they expect to encounter on release. Contact is made with the
local department within the MoJ of Internal Affairs responsible for registering
the person’s address. Further communications are sent to the local office of
the MoJ of Employment. If the prisoner is under the age of 28 notification is
also sent to the social services department of the Municipal Authority. Mean-
while the prisoner’s attendance at a pre-release course is scheduled.
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In the academic year 2015/2016, 7,600 prisoners pursued courses to com-
plete their secondary education.

Vocational courses are provided for prisoners in order to obtain the knowl-
edge and skills for working in professions which have demand at the la-
bour market. There are many vocational-educational institutions at penal
establishments. 69.4% of the 10,000 unqualified prisoners took part in
these courses. The courses bring in staff from the local employment centre,
district and city departments of education and science, supervisory com-
missions and executive committees at city, district departments of Justice
departments of labour and social protection of city and district councils as
well as teaching staff and masters of industrial training vocational educa-
tion in penal establishments.

In order to provide career guidance to juveniles a cooperative program
with the Ministry of Education and Science and the Ministry of Labour and
Social Policy has been established.

Higher education correspondence courses involved 29 adults and seven
juveniles.

44.2 Relevant International Standards

CoE Recommendation No R(89) 12 deals with Education in prison. The first
of its 17 paragraphs is as follows: All prisoners shall have access to educa-
tion, which is envisaged as consisting of classroom subjects, vocational ed-
ucation, creative and cultural studies, physical education and sports, social
education and library facilities.

EPR (Rule 28): This contains seven subsections describing standards for ed-
ucation. The first subsection is as follows: Every prison shall seek to provide
all prisoners with access to educational programmes which are as compre-
hensive as possible and which meet their individual needs while taking
into account their aspirations.

EPR (Rule 107): this contains five important subsections concerned with
preparation for release:

107.1 Sentenced prisoners shall be assisted in good time prior to release
by procedures and special programmes enabling them to make the transi-
tion from life in prison to a law-abiding life in the community.

107.2 In the case of those prisoners with longer sentences in particular,
steps shall be taken to ensure a gradual return to life in free society.
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107.3 This aim may be achieved by a pre-release programme in prison or
by partial or conditional release under supervision combined with effec-
tive social support.

107.4 Prison authorities shall work closely with services and agencies that
supervise and assist released prisoners to enable all sentenced prisoners
to re-establish themselves in the community, in particular with regard to
family life and employment.

107.5 Representatives of such social services or agencies shall be afforded
all necessary access to the prison and to prisoners to allow them to assist
with preparations for release and the planning of after-care programmes.

44.4 Comments from the review

It seems like the SPS is making an effort to provide regime activities. A
great deal of development and research has been undertaken in a grow-
ing number of countries and the services described appear likely to benefit
from exposure to some of this new thinking. For example, most countries
would provide intensive pre-release courses occupying at least a full week
before the prisoner is released. Vocational courses are moving away from
the notion of teaching pure qualifications (because it is very difficult for
prisoners to find skilled employment on release). Attention is moving to
the need to train all prisoners in “basic workplace skills” so that they might
be seen as an asset to an employer whilst performing semi-skilled or un-
skilled jobs.

The legislation referred to describes the formal link with the communi-
ty-based staff of the Mol. The CoE is advising the MoJ to include a new
duty for the Probation Service to provide advice and assistance to prison-
ers after they have been released. The training received by their staff would
prepare them better for this work than Mol staff.

GENERAL COMMENTS ON SECTION 6: PRISONER RESOCIALISATION

Emphasis on rehabilitation. In Western Europe, throughout the final 30
years of the twentieth century, the work of prisons in re-socializing offend-
ers grew in importance. Regimes had previously lacked any activities de-
signed for preparation for release. Education and work training were seen
as essential for many offenders, whose poor skills were shown to have con-
tributed to their offending.
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Scope of education. Education is conceived more widely in Western Eu-
rope than in the EaP countries and it is common to see prisoners involved
in classes where they are exploring new social and life skills and learning
how they can benefit from an appreciation of literature. Unfortunately,
prison overcrowding and reduced budgets in these countries have limited
the availability of these essential activities.

Rehabilitation services. As stated above, one of the key objectives of a
prison system is to rehabilitate prisoners in order that they will not contin-
ue with a life of crime. There is no single reason why individuals will return
to their former criminal life. However causes include: lack of socialisation,
lack of employment and training, a feeling of rejection by society, antiso-
cial attitudes, restlessness, association with other criminals impulsiveness,
lack of education, and neglect or abuse by parents or guardians. There are
many ways to reduce recidivism and among the most cost-effective are
social training and education courses.

Health needs. This has been made a particular priority and the adminis-
tration has been pro-active in introducing schemes that seek to screen for
priority health issues and provide good quality treatment.

RECOMMENDATIONS ON SECTION 6: PRISONER RESOCIALISATION

Cooperation between penitentiaries and probation. Although the plan
for the Probation Service is to make it independent from the Penitentiary
Service, it is essential that a close working relationship between the two
organisations should exist. In this way the transition from prison to com-
munity can be more effectively managed.

Outcome data. The SPS should assure the collection and analysis of reof-
fending rates of prisoners released with or without supervision.

Regime monitoring. Data should be collected in relation to participation
in rehabilitation activities in prisons.

Pre-release programmes. Programmes dealing with pre-release issues
are not expensive to organise and can make an important difference. They
should be seen as an essential part of the objectives of all prisons. Other
programmes should be developed to respond to the criminogenic needs
of prisoners.
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SECTION 7. EARLY AND CONDITIONAL RELEASE

45. Conditional release

45.1 Response from the MoJ

The MoJ has provided the following information: The governor of each
prison considers applications from prisoners for early conditional release
having studied the opinions of the managers of each service department.
If the governor is in favour of such an application the case is submitted to
a special court for a final decision.

45.2 Relevant International Standards

CoE Rec. on Parole (Preamble): Recognising that conditional release is one
of the most effective and constructive means of preventing reoffending
and promoting resettlement, providing the prisoner with planned, assist-
ed and supervised reintegration into the community;

CoE Rec. on Parole (General principles 4.a): In order to reduce the harmful
effects of imprisonment and to promote the resettlement of prisoners un-
der conditions that seek to guarantee safety of the outside community, the
law should make conditional release available to all sentenced prisoners,
including life-sentence.

CoE Rec. on Prison Overcrowding (Article 24): Parole should be regarded
as one of the most effective and constructive measures, which not only
reduces the length of imprisonment but also contributes substantially to a
planned return of the offender to the community.

CoE Rec. on Prison Overcrowding (Article 25): In order to promote and ex-
pand the use of parole, best conditions for offender support, assistance
and supervision in the community have to be created, not least with a view
to prompting the competent judicial or administrative authorities to con-
sider this measure as a valuable and responsible option.

CoE Rec. on Parole (Articles 16 to 21): These paragraphs describe recom-
mended approaches to conditional early release.

45.3 Comments from the review

The opportunity of release on parole encourages prisoners to behave well
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and make full use of the opportunities available for rehabilitation during
their sentence. The supervision provided by the probation service after re-
lease is an important element of extra control while they adapt to freedom.

The main criticisms of the decision-making system for release on parole
in Ukraine are that: it is based on past behaviour such as disciplinary in-
fringements, which are not necessarily a good indicator of behaviour after
release; it gives too much responsibility to prison staff to assess the char-
acter of the prisoner; and is not informed by professional assessments of
whether the prisoner can overcome — with the help of probation supervi-
sion — the personal and social challenges they all will inevitably face.

46. Reduction of sentence under early release

46.1 Response from the MoJ

The maximum reduction of sentence possible under current legislation is
three years and six months. The MoJ does not keep statistics on the aver-
age reduction.

46.2 Relevant International Standards

CoE Rec. on Parole (Article 45): Statistics should be kept on such matters as
the number of prisoners granted conditional release in relation to eligibil-
ity, the length of the sentences and the offences involved, the proportion
of time served before the granting of conditional release, the number of
revocations, reconviction rates and the criminal history and socio-demo-
graphic background of conditionally released prisoners.

46.3 Comments from the review

Not many governments collect and analyse these figures. But knowing
whether the average amounts discounted from sentences are increasing
or decreasing can be coupled with information about reoffending rates to
decide whether parole could be used more or less liberally.

47.Proportion of prisoners granted early conditional release

47.1 Response from the MoJ

The following figures show the proportion of eligible prisoners who were
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granted early conditional release in the following years.

2010 - 21,237 persons or 50,4% of a total amount of eligible prisoners;
2011 - 19,325 persons, or 43,4%;

2012 - 19,108 persons, or 43%;

2013 - 21,639 persons, or 47,3%;

2014 - 18,047 persons, or 50,8%.

47.2 Relevant International Standards

CoE Rec. on Prison Overcrowding (Article 23): The development of mea-
sures should be promoted which reduce the actual length of the sentence
served, by giving preference to individualised measures, such as early con-
ditional release (parole), over collective measures for the management of
prison overcrowding (amnesties, collective pardons).

CoE Rec. on Prison Overcrowding (Article 24): Parole should be regarded
as one of the most effective and constructive measures, which not only
reduces the length of imprisonment but also contributes substantially to a
planned return of the offender to the community.

47.3 Comments from the review

The numbers quoted show a high level of early conditional release. How-
ever, we do not know how often an application normally has to be made
before it is successful. Nor do we know the average number of months that
are discounted.

The fact that release is not linked to compulsory, active supervision from
the probation service suggests that the scheme is not the significant as-
pect of offender management that is found in European countries. As CoE
Rec. on Parole confirms, general opinion is that a substantial period of pa-
role - linked to effective supervision by the probation service - is strongly
in the interests of safe release and lower levels of reoffending.

48. Proportion of prisoners granted early conditional release
This appears to be the same as the information in Sub-section 47.
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49, Support from probation for ex-prisoners

49.1 Response from the MoJ

According to MoJ, the probation service does not provide support to
ex-prisoners. A limited form of checking is undertaken by community po-
lice employed by the Mol. These officials register the addresses of prison-
ers if there early release was coupled with a supervision order.

49.2 Relevant International Standards

CoE Probation Rules (Rule 53): In accordance with national law, probation
agencies may undertake supervision before, during and after trial, such
as supervision during conditional release pending trial, bail, conditional
non-prosecution, conditional or suspended sentence and early release.

49.3 Comments from the review

Research undertaken by the MoJ for England and Wales shows that reof-
fending is significantly lower if prisoners are given compulsory supervi-
sion for at least 12 months after release'?. Expenditure on such a service
is judged to be good value for money and was a key factor in widespread
reforms introduced there at the beginning of 2015.

50. Other support for ex-prisoners

50.1 Response from the MoJ

No information has been provided on this subject.

50.2 Relevant International Standards

EPR (Rule 107.4): Prison authorities shall work closely with services and
agencies that supervise and assist released prisoners to enable all sen-
tenced prisoners to re-establish themselves in the community, in particu-
lar with regard to family life and employment.

EPR (Rule 26): Effective programmes for treatment during detention and
for supervision and treatment after release should be devised and imple-
mented so as to facilitate the resettlement of offenders, to reduce recidi-

122 Ministry of Justice (2013) 2013 Compendium of re-offending statistics and analysis,
London: Ministry of Justice
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vism, to provide public safety and protection and to give judges and pros-
ecutors the confidence that measures aimed at reducing the actual length
of the sentence to be served and community sanctions and measures are
constructive and responsible options.

50.3 Comments from the review

Informal observations confirm that some excellent services are provided
for ex-prisoners by civil society organisations. For example, the NGO “Light
of Hope” operates an impressive, informal residential resettlement centre
in Poltava. Furthermore, it has assisted a CoE project in Ukraine between
2011 and 2013 to help Mol staff to develop their skills in the design and
delivery of cognitive-behavioural rehabilitation programmes. However,
in general NGOs are limited in number and cannot respond to the great
level of need associated with a large number of prisoners released across
the country each week. Development of NGO services has proved to be a
cost-effective way of delivering help and avoid reoffending.

51. Re-conviction of conditionally released prisoners

51.1 Response from the MoJ

The following reconviction rates were provided by the MoJ:
2010 - 441 person or 2,1%;

2011 - 127 persons or 0,7%;

2012 - 277 persons or 1,4%;

2013 - 160 persons or 0,7%;

2014 - 213 persons or 1,2%.

51.2 Relevant International Standards

CoE Rec. on Parole (Article 43): In order to obtain more knowledge about
the appropriateness of existing conditional release systems and their fur-
ther development, evaluation should be carried out and statistics should
be compiled to provide information about the functioning of these sys-
tems and their effectiveness in achieving the basic aims of conditional re-
lease.
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51.3 Comments from the review

The statistics quoted are extremely low. Western European countries ex-
pect much higher failure rates. The normal standard form measuring re-
offending is to show what proportion of convicted offenders commit fur-
ther crime within two years of completion of the previous section. By that
standard it is not unusual to find up to a half of released prisoners being
convicted within that period.

It is possible that the figures provided by the MoJ concern the recall of
prisoners who have been given early release. These numbers will be much
lower. For instance, in England and Wales, out of just over 30,000 prisoners
given supervised early release in 2013, a total 1,000 were recalled to serve
the rest of their term in prison'%. For half of them, the recall was because of
further offending and the remainder failed to keep other requirements'?*,

Publication of the low failure rates in Ukraine could improve public and
judicial confidence in parole.

52. Reconviction rates for prisoners who complete their full sentence

52.1 Response from the MoJ

No statistics on recidivism by persons released after having fully served
their punishment and deprived of liberty thereafter is kept by the MoJ.

52.2 Relevant International Standards

As mentioned in above Sub-section, CoE Rec. on Parole (Article 43) recom-
mends that statistics such as this are compiled.

52.3 Comments from the review

Statistics of this nature enable the effectiveness of parole decision-mak-
ing and post-release supervision to be measured and policy reforms to be
evaluated.

123 https://www.gov.uk/government/collections/proven-reoffending-statistics
24 https://www.gov.uk/government/publications/the-parole-board-for-england-and-wales-annual-report-
2014-to0-2015
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GENERAL COMMENTS ON SECTION 7: EARLY AND CONDITIONAL RE-
LEASE

Benefits of parole. Supervised release on parole benefits the community,
the prisoner and the penitentiary service itself. Providing an incentive for
early conditional release encourages more co-operative behaviour during
sentences by the vast majority of prisoners. This allows for better offender
management whilst in prison but also aids successful rehabilitation after
prison. Research on recidivism rates for example, demonstrate that they
are much lower amongst offenders given early conditional release. How-
ever, this may be because such offenders have a more positive attitude
towards desisting from crime anyway.

Rehabilitation programmes. Prisoners provided with the opportunity to
address their offending behaviour and to develop a positive attitude to
release allows for a greater chance of rehabilitation. Normally there exists
in the community support and monitoring activities, which are commonly
the responsibility of a Probation Service.

Staged release. Open prisons, halfway houses, supervised hostels and
other supervised accommodation can provide an effective pathway to full
independence for prisoners before and after release.

Community perspective necessary. In recent years, the number of pris-
oners released on parole is approaching European averages. However, the
participation of the Probation Service in the process is more limited than
would be ideal. Proper assessments, which focus on what would need to
be done to help an individual complete a period of parole satisfactorily,
require the kind of risk and need assessment best done by an agency ex-
perienced at supervising offenders in the community. Unfortunately, pen-
itentiary staff can be over concerned with behaviour in the custodial envi-
ronment, which is not a good predictor of behaviour released.

RECOMMENDATIONS ON SECTION 7: EARLY AND CONDITIONAL RE-
LEASE

Reform of parole. Greater priority must be given to the reform of the
early conditional release system within the MoJ now that the probation
service is being established. Improved assessment of risks each individ-
ual will present in the community will enable plans to be developed in
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advance that will contribute to safe release. Parole should not be seen as
a reward for good behaviour in prison. Rather it should be seen as a way
of controlling and adjusting the behaviour of those who would otherwise
present highest risk when released.

Training. A training programme should be developed and all the actors in
the early conditional release system should undergo such training in order
to adopt new standards and skills.

Statistics. Relevant statistics on reoffending rates and average reduction
in sentences should be developed on a regular base and analysed.
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SECTION 8. ALTERNATIVE SANCTIONS AND PROBATION

53. New alternative sanctions

53.1 Response from the MoJ

There have been no changes to the list of available alternative sanctions in
the last five years.

53.2 Relevant International Standards

CoE Rec. on Prison Overcrowding (Article 15): Probation [should be]an in-
dependent sanction imposed without the pronouncement of sentenced
to imprisonment.

The United Nations Standard Minimum Rules for Non-custodial Measures
(The Tokyo Rules), Rule 2 (3) provides that: In order to provide greater flex-
ibility consistent with the nature and gravity of the offence, with the per-
sonality and background of the offender and with the protection of society
and to avoid unnecessary use of imprisonment, the criminal justice system
should provide a wide range of non- custodial measures, from pre-trial
to post-sentencing dispositions. The number and types of non-custodial
measures available should be determined in such a way so that consistent
sentencing remains possible.

Tokyo Rule 2 (4) states that: The development of new non-custodial mea-
sures should be encouraged and closely monitored and their use system-
atically evaluated.

53.3 Comments from the review

The sanction of Correctional Work remains in the legislation in many EaP
countries. It requires offenders to undertake paid employment and give
part of their wages to the court as a penalty for their crime. In its time, it
was a good alternative to prison, but the sentence fell into disuse as eco-
nomic circumstances reduced the necessary work opportunities. It also
has the disadvantage that it can be confused with the much more con-
structive sanction of Community Service.

Consideration should be given to introducing a full range of alternative
sanctions, such as those described in Sub-section 55.
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The appropriateness of the term “conditional sentence” should also be re-
viewed and consideration given to the adoption of the more normal Euro-
pean term of “probation order”.

54, Purpose of alternative sanctions

54.1 Response from the MoJ

The MoJ has supplied the following statement: The objective of probation
is to ensure public security through correction of convicted person, pre-
vention of commitment of repeat criminal offences by them and providing
the court with the information about accused person in order to take the
decision on their liability.

54.2 Relevant International Standards

The first principle of the CoE Probation Rules is the following: Probation
agencies shall aim to reduce reoffending by establishing positive relation-
ships with offenders in order to supervise (including control where neces-
sary), guide and assist them and to promote their successful social inclu-
sion / reintegration. Probation thus contributes to community safety and
the fair administration of justice.

54.3 Comments from the review

The Probation Service in Ukraine is the object of a considerable amount
of international advice. Apart from developing the effectiveness of exist-
ing community sanctions and measures it would be helpful if the Service
could include a new responsibility for the compulsory supervision of pris-
oners released on parole.

55. Range of alternative sanctions

55.1 Response from the MoJ

In addition to the information supplied in the Sub-section 10, the MoJ
adds that the probation service provides the following services:

- prepare pre-trial reports about the accused person;
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- supervise offenders under the following sanctions: restriction of the right
to take certain positions or perform certain work; community service or
correctional labour; prisoners released with a supervision requirement;
pregnant woman or mothers with children under the age of three whose
prison sentence has been suspended;

- send convicts to correction centres to serve their sentence;

- implement probation programs in respect to the individuals released on
probation;

- provide social and educational activities for offenders;

- prepare for the release of offenders sentenced to restriction of liberty or
deprivation of liberty;

- implement other measures aimed at correction of convicted person and
prevention of repeat criminal offences.

55.2 Relevant International Standards

CoE Rec. on Community Sanctions Point 1 of the “Guiding principles for
achieving a wider and more effective use of community sanctions and-
measures” states: Provision should be made for a sufficient number of suit-
ably varied community sanctionsand measures of which the following are
examples:

- alternatives to pre-trial detention such as requiring a suspected offender
to reside at a specifiedaddress, to be supervised and assisted by an agency
specified by a judicial authority;

- probation as an independent sanction imposed without pronouncement
of a sentence toimprisonment;

- suspension of the enforcement of a sentence to imprisonment with im-
posed conditions;

« community service (i.e. unpaid work on behalf of the community);
« victim compensation/reparation/victim-offender mediation;
- treatment orders for drug or alcohol misusing offenders and those suf-

fering from a mentaldisturbance that is related to their criminal behaviour;
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- intensive supervision for appropriate categories of offenders;

- restriction on the freedom of movement by means of, for example, cur-
few orders or electronicmonitoring imposed with observance of Rules 23
and 55 of the European Rules;

- conditional release from prison followed by post-release supervision.

The main international bodies have strong, clear messages about the need
for alternative sanctions. The United Nations, in its “Standard Minimum
Rules for Non-custodial Measures” (The Tokyo Rules), Rule 2 (3)'> states
that: In order to provide greater flexibility consistent with the nature and
gravity of the offence, with the personality and background of the offend-
er and with the protection of society and to avoid unnecessary use of im-
prisonment, the criminal justice system should provide a wide range of
non- custodial measures, from pre-trial to post-sentencing dispositions.
The number and types of non-custodial measures available should be de-
termined in such a way so that consistent sentencing remains possible.

55.3 Comments from the review

Presumably, the answer provided by the Mol reflects a broadening of the
range of alternative sanctions since the introduction of probation legisla-
tion. The new list covers most of the types of service expected of probation
in the modern era. High-quality, reliable and intensive basic supervision is
at the heart of probation but the other specialist activities enable it to cater
for a variety of offenders with a variety of problems.

It will take several years for these services to mature. At some point consid-
eration should be given to including specialist rehabilitation programmes
for offenders addicted to drugs or alcohol; offenders who need to be stabi-
lised by residing in supervised accommodation; and those who have com-
mitted offences of violence.

56. Diversion schemes

56.1 Response from the MoJ

Diversion schemes are not available in Ukraine.

125 The United Nations Standard Minimum Rules for Non-custodial Measures (The Tokyo Rules), Rule 2 (3)

Criminal Justice Responses to Prison Overcrowding in EaP Countries P Page 420



56.2 Relevant International Standards

CoE Rec. on Community Sanctions (Guiding principles for achieving a wid-
er and more effective use of community sanctions andmeasures): Provi-
sion should be made for a sufficient number of suitably varied community
sanctions and measures of which the following are examples . . . . victim
compensation/ reparation/ victim-offender mediation.

56.3 Comments from the review

Diversion is an increasingly important aspect of a modern penal system.
Fortunately, there are some good lessons to be learned from the way it has
developed in nearby Georgia.

57.Plans to introduce new alternative sanctions

Response from the MoJ

The MoJ currently has no plans to introduce additional alternative sanc-
tions.

57.2 Relevant International Standards

The information provided in relation to Sub-section 55.2 is relevant to this
item.

57.3 Comments from the review

As the probation service is in its infancy it seems reasonable to establish
good standards of delivery for the current sanctions before new responsi-
bilities are adopted.

58. Percentage use of alternative sanctions

58.1 Response from the MoJ

The Mol provided the following figures for the proportion of criminal con-
victions resulting in alternative sanctions:

2010-71%
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2011 -70%
2012-70,3%
2013 -70,3%
2014 -77%

58.2 Relevant International Standards

CoE Rec. on Community Sanctions (Rule27): To the greatest possible extent
research should enable comparisons to be made of the effectiveness of
different programmes.

CoE Rec. on Community Sanctions (Rule 28): Statistics should be devel-
oped that routinely describe the extent of use and the outcomes of com-
munity sanctions and measures.

58.3 Comments from the review

In view of the information provided in the Sub-section 59, it seems that the
figures above referred to all cases, in which the sanction did not involve
the offender being committed to prison. However, it would be helpful to
clarify whether all of them, or just a proportion, were supervised by the
probation service. Further comparison would require more details to be
provided, such as the gravity of the crimes involved and the number of
previous convictions.

A more typical figure for supervised alternative sanctions in European
countries would be 10%. European probation services tend to focus their
efforts on a smaller number of high risk offenders who would otherwise
attracted a custodial sentence.

59. Use of “conditional sentence”

59.1 Response from the MoJ

Actual numbers of persons given “conditional sentence” were provided for
the five years from 2010:

2010-57,2%
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2011 -53,8%
2012 -54,5%
2013 -52,9%
2014 - 56,9%

59.2 Relevant International Standards

CoE Rec. on Prison Overcrowding (Article 15): Probation [should be] an in-
dependent sanction imposed without the pronouncement of sentenced
to imprisonment.

59.3 Comments from the review

It would be interesting to know what proportion of offenders sentenced
to “conditional sentence” were actively supervised by probation staff. Un-
less it was only a very small proportion, the workload that these numbers
would place on probation staff would be immense.

According to European experience — which may not be relevant — most
convicted offenders who are not sent to prison do not require active su-
pervision. Financial penalties or community service are the favoured sanc-
tions for this group. The efforts of the probation service would normally be
concentrated on a troublesome minority, perhaps no more than 10% or
15% of those not sent to prison.

60. Success of supervised alternative sanctions

60.1 Response from the MoJ

According to the MoJ, 95% of offenders who were sentenced to a commu-
nity sanction completed it without further crime.

No figures are available for the proportion of offenders who remain law
abiding citizens for up to 2 years after the end of their sanction (this is the
normal standard in European countries for measuring reoffending rates).

60.2 Relevant International Standards

CoE Rec. on Community Sanctions (Rule 27): To the greatest possible ex-
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tent research should enable comparisons to be made of the effectiveness
of different programmes.

CoE Rec. on Community Sanctions (Rule 28): Statistics should be devel-
oped that routinely describe the extent of use and the outcomes of com-
munity sanctions and measures.

Tokyo Rule 2 (4) states that: The development of new non-custodial mea-
sures should be encouraged and closely monitored and their use system-
atically evaluated.

60.3 Comments from the review

In a busy office that lacks electronic data systems, it is difficult to collect
all the statistics that are desirable. However, without such information it
is impossible to manage resources or understand how to improve effec-
tiveness.

61. Imposition of conditional sentence

61.1 Response from the MoJ

Conditional non-application of punishment was terminated on the ground
of committal of a new offence as follows:

2010-1,5%
2011 -1,5%
2012-1,6%
2013-1,5%
2014 -1,1%
61.2 Relevant International Standards

CoE Rec. on Community Sanctions (Rule 27): To the greatest possible ex-
tent research should enable comparisons to be made of the effectiveness
of different programmes.

CoE Rec. on Community Sanctions (Rule 28): Statistics should be devel-
oped that routinely describe the extent of use and the outcomes of com-
munity sanctions and measures.
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61.3 Comments from the review

The proportion that have been recalled to prison is extremely low. Likely
explanations could include the fact that a significant proportion of offend-
ers given immediate custodial sentences are no risk and not particularly
delinquent. Perhaps it indicates that most of these people could be given
an alternative sanction instead of a custodial sentence.

62. Electronic monitoring

62.1 Response from the MoJ

No electronic monitoring currently exists in Ukraine.

62.2 Relevant International Standards

CoE Rec. on EM (Article 8): When electronic monitoring will be used as part
of probation supervision, it shall be combined with interventions designed
to bring about rehabilitation and to support desistance.

62.3 Comments from the review

Requiring someone to stay in their home for part or whole of the day is an
effective punishment and in many cases would be preferable to a prison
sentence. Electronic systems have now brought cheap and reliable moni-
toring of offender’s adherence to a home curfew.

However, on its own, a curfew is unlikely to help the offender to under-
stand why he or she got into trouble or to make the changes in attitudes
and behaviour required to live a crime-free life. Research evidence from
the use of electronically monitored curfews in European countries con-
firms that the sanction does not affect the likelihood of reoffending. For
this reason, the CoE Committee of Ministers Recommendation on Elec-
tronic Monitoring recommends that the sanction should be coupled with
rehabilitation services.

63. Success of electronic monitoring

63.1 Response from the MoJ

The statistics are not available because no electronic monitoring currently
exists in Ukraine.
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63.2 Relevant International Standards

CoE Rec. on Community Sanctions (Rule 28): Statistics should be devel-
oped that routinely describe the extent of use and the outcomes of com-
munity sanctions and measures.

63.3 Comments from the review

It is recognised that collecting and analyse statistical information takes
time that could be used for other important activities. However, without
this kind of data it is not possible to monitor service standards or the effec-
tiveness of policies.

GENERAL COMMENTS ON SECTION 8: ALTERNATIVE SANCTIONS AND
PROBATION

Lack of public support. Support for Alternative Sanctions is not universal
across all members of society in European countries. In most cases, this can
be attributed to lack of understanding about offender management.

Separating or integrating penitentiary and probation. In some EaP
countries, such as Ukraine and Azerbaijan, the department within the Pen-
itentiary Service that has inherited the Soviet-style supervision of released
prisoners, becomes the basis for a modern Probation Service. Other coun-
tries have preferred probation to be established separately from the pen-
itentiary service.

Effectiveness of community sanctions. There is good evidence to show
that community supervision combined with rehabilitation programmes
perform better than imprisonment for most mid-range offenders. Re-
search undertaken by the MoJ for England and Wales shows that reoffend-
ing is significantly lower if prisoners are given compulsory supervision for
at least 12 months after release’?. Expenditure on such a service is judged
to be good value for money and was a key factor in widespread reforms
introduced there at the beginning of 2015.

126 Ministry of Justice (2013) 2013 Compendium of re-offending statistics and analysis,
London: Ministry of Justice
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RECOMMENDATIONS ON SECTION 8: ALTERNATIVE SANCTIONS AND
PROBATION

Strategic support. The introduction of the Probation Service should be
given the appropriate support through the staging of a range of round ta-
bles that involve key stakeholders such as judges, prosecutors, politicians
and MoJ officials in order that the role and responsibilities of the modern
Probation Service are understood.

Training standards. Work should be undertaken with national education
and training institutions in order to make probation officer training as high
a quality of that which exists in other European countries.

New sanctions. Additional sanctions should be designed to promote a
greater range of services for the rehabilitation of offenders.

Data. The collection of statistical data should be improved in order that
the all sanctions can be compared for effectiveness.

Probation activities in penitentiary establishments. The level of reha-
bilitation activity in penitentiary establishments is limited. The probation
service should plan to play a role in developing and staffing pre-release
courses in all penitentiary establishments.
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SECTION 9. AFTERCARE

64. After-care organisations

64.1 Response from the MoJ

The following is information supplied by the MoJ:

According to the Criminal Executive Code, the influence of the public on sen-
tenced offenders has the most impact on their correction and resocialisation.
Associations of citizens, religious and charitable organizations, and individu-
als can assist the process of correction and resocialisation of offenders. They
can help with social education and other services during the prison sentence.

During the first half of 2015, over 3,000 visits from representatives of public
organisations took place. About 4,000 meetings were conducted covering
social education, legal aid and charitable help, lectures, cultural and sport-
ing measures, counselling, finding accommodation, preparation for release
and social contacts in the community. Other activities included advice on
hygiene, medical issues and avoiding dangerous diseases.

64.2 Relevant International Standards

CoE Probation Rules (Rule 62): Once all post-release obligations have been
discharged, probation agencies may continue, where this is allowed by na-
tional law, to offer aftercare services to ex-offenders on a voluntary basis to
help them continue their law-abiding lives.

The UNODC report suggests that recidivism in many European countries
might be significantly reduced if prisoners were better prepared to make the
transition back into their communities. And also, if the communities to which
they were returning were more responsive to their resettlement needs. Clear-
ly finding employment is a priority because ex-prisoners meet significant
barriers in finding work. However, other needs include the re-establishing
social and family ties and possibly avoiding the temptations of drugs.

64.3 Comments from the review

The range of services described are clearly an important supplement to stat-
utory support and supervision of prisoners during their sentence and after
release. However, for civil society organisations to be reliable partners in the
difficult work of offender rehabilitation it will be necessary for the SPS to en-
sure that there is appropriate to provide vetting, training and management
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of the individuals who are involved.

Continuing support for the most vulnerable ex-prisoners can be an effective
way of helping them to avoid further crime and problems for the community.
Official government services have an important part to play, but NGOs can
provide the flexibility and approachability that is important for ex-prisoners,
who are often very suspicious of official organisations. Grants towards their
operating costs by government usually result in good quality support at at-
tractive overall costs.

65. Formal aftercare agreements

65.1 Response from the MoJ

By July 1, 2015 with penitentiary establishments of SPS cooperated 202 asso-
ciations of citizens in the area of resocialisation of convicts, 23 from which are
international non-governmental charitable organisations, 35 organisations
all-Ukrainian and 140 - regional level. AlImost 74% from them (149 organiza-
tions) work on the basis of agreements concluded with the SPS. Over 1000
representatives of these organizations directly visit establishments and con-
duct measures with convicted persons.

65.2 Relevant International Standards

EPR (Rule 107) contains relevant standards in relation to after-care:

107.4 Prison authorities shall work closely with services and agencies that
supervise and assist released prisoners to enable all sentenced prisoners to
re-establish themselves in the community, in particular with regard to family
life and employment.

107.5 Representatives of such social services or agencies shall be afforded all
necessary access to the prison and to prisoners to allow them to assist with
preparations for release and the planning of after-care programmes.

65.3 Comments from the review

Whilst the activities described are of vital importance and should be ap-
plauded, it is unlikely that such activity is sufficient to meet the needs of what
may be more than 10,000 offenders who complete their sentences each year.

A further range of supplementary services that can support offender reha-
bilitation are potentially available from the statutory agencies. These include
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education, employment and healthcare. Formal agreements need not nec-
essarily involve the transfer of funds. Often initiatives taken by the proba-
tion service can help offenders to gain access to services that are available to
them by right as citizens but which they do not feel comfortable to approach.

66. Other aftercare initiatives

66.1 Response from the MoJ

There are no other after-care initiatives other than described in the two pre-
vious sub-sections.

66.2 Relevant International Standards

CoE Probation Rules, in the section in which it defines the terms, offers the
following definition of aftercare: Aftercare: means the process of reintegrat-
ing an offender, on a voluntary basis and after final release from detention,
back into the community in a constructive, planned and supervised manner.
In these rules, the term is distinguished from the term “resettlement” which
refers to statutory involvement after release from custody.

CoE Probation Rules (Rule 62): “Once all post-release obligations have been
discharged, probation agencies may continue, where this is allowed by na-
tional law, to offer aftercare services to ex-offenders on a voluntary basis to
help them continue their law-abiding lives.

67. Re-offending after release

67.1 Response from the MoJ

The penitentiary service does not keep statistics on recidivism of persons re-
leased after having served the full punishment.

67.2 Relevant International Standards

CoE Rec. on Parole (Article 45): Statistics should be kept on such matters as
the number of prisoners granted conditionalrelease in relation to eligibili-
ty, the length of the sentences and the offences involved, the proportionof
time served before the granting of conditional release, the number of revo-
cations, reconvictionrates and the criminal history and socio-demographic
background of conditionally releasedprisoners.
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67.3 Comments from the review

European countries are accustomed to over half of their prisoners being
convicted of a further crime within two years of release. For young adult of-
fenders the proportion is much higher. For older offenders guilty of more
serious crimes the reoffending rates are low. It is very interesting to note that,
in general, officially recorded reoffending rates are very much lower in EaP
countries.

GENERAL COMMENTS ON SECTION 9: AFTERCARE

Informal social support. A substantial proportion of people leaving prison
have difficulty in managing basic social issues such as managing a limited
budget, sustaining relationships, avoiding intoxicating substances and re-
sisting invitations to commit petty crime. High-level social counselling is un-
likely to help such people move to a more planned lifestyle. However much
success has been achieved in European countries by establishing informal
support centres run by volunteers that provide cheap food, recycled clothing
and a sympathetic volunteer to listen to problems. These “day centres” signifi-
cantly help to reduce reoffending.

RECOMMENDATIONS ON SECTION 9: AFTERCARE

Government support. The Government must seek the means of assisting
the statutory organizations and the NGO community to provide continuing
support to released prisoners after the Criminal Justice System has complet-
ed its work.

Partnership agreements. The MoJ should develop partnership agreements
with the Social Welfare Department, Health Department and the Education
Department, in order that the statutory services are better able to reach
ex-prisoners.

Social re-integration centres. Special centres should be developed for the
social re-integration of offenders. The more informal approaches that NGOs
can offer will be more attractive to ex-prisoners, who have mostly come to
mistrust the official agencies of the government. NGOs are more able to
adapt their approaches in the light of experience than government services
that may require changes in legislation.

Ukraine > Page 431



SECTION 10. DATA AND STATISTICS

68. Overcrowding statistics

68.1 Response from the MoJ

The MoJ does not keep statistics reflecting the level of overcrowding in the
penitentiary establishments of Ukraine.

68.2 Relevant International Standards

CoE Rec. on Prison Overcrowding (Article 5): In order to devise a coherent
strategy against prison overcrowding and prison population inflation a
detailed analysis of main contributing factors should be carried out, ad-
dressing in particular such matters as the types of offence which carry long
prison sentences, priorities in crime control, public attitudes and concerns
and existing practices.

CoE Rec. on Parole (Article 45): Statistics should be kept on such matters as
the number of prisoners granted conditional release in relation to eligibil-
ity, the length of the sentences and the offences involved, the proportion
of time served before the granting of conditional release, the number of
revocations, reconviction rates and the criminal history and socio-demo-
graphic background of conditionally released prisoners.

68.3 Comments from the review

It is likely that the Mol retains detailed figures about prisoner numbers
which can be matched to the certified number of available places in each
penitentiary establishment. This is clearly an essential tool for assisting
population management.

69. Re-offending statistics

69.1 Response from the MoJ

The MoJ does not keep statistics about the rates of reoffending for differ-
ent sanctions in its justice system.

69.2 Relevant International Standards

CoE Rec. on Prison Overcrowding (Article 5): In order to devise a coherent
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strategy against prison overcrowding and prison population inflation a
detailed analysis of main contributing factors should be carried out, ad-
dressing in particular such matters as the types of offence which carry long
prison sentences, priorities in crime control, public attitudes and concerns
and existing practices.

CoE Rec. on Parole (Article 45): Statistics should be kept on such matters as
the number of prisoners granted conditional release in relation to eligibil-
ity, the length of the sentences and the offences involved, the proportion
of time served before the granting of conditional release, the number of
revocations, reconviction rates and the criminal history and socio-demo-
graphic background of conditionally released prisoners.

69.3 Comments from the review

The collection of data has grown in priority over the past 20 years. It is now
universally accepted that collecting data on reoffending rates is one of the
most important methods of determining the effectiveness of a Criminal
Justice System. The response from Ukraine suggests that data collection
and analysis could be further improved.

It is necessary to record and analyse criminal justice statistics so that agen-
cies can gauge whether they are achieving their objectives. As justice sys-
tems seek to reduce reoffending rates, and find an appropriate balance
between punitive and rehabilitative regimes, data collection and analysis
is vital. However, it is always difficult to find the resources that this requires.

In some countries, examination of data has indicated that short prison
sentences for mid-range offenders can often make them more criminally
minded. Such conclusions can be drawn, for example, from a careful analy-
sis of the criminal statistics published by the MoJ for England and Wales'?.

70. Statistics on re-offending

70.1 Response from the MoJ

The SPS does not keep statistics on the recidivism for different groups of
offenders.

70.2 Relevant International Standards

CoE Rec. on Community Sanctions (Rule 28) states: Statistics should be

127 https://www.gov.uk/government/collections/proven-reoffending-statistics
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developed that routinely describe the extent of use and the outcomes of
community sanctions and measures.

70.3 Comments from the review

With the introduction of a Probation Service, the collection of data on
breach during sentence and reoffending rates after completion will be
essential to measure the effectiveness of current methods and new ap-
proaches that may be introduced.

71. Other data relevant to overcrowding

71.1 Response from the MoJ

No other statistics relevant to the reduction of overcrowding in the peni-
tentiary establishments is kept in the MoJ.

71.2 Relevant International Standards

CoE Rec. on Prison Overcrowding (Article 5): In order to devise a coherent
strategy against prison overcrowding and prison population inflation a
detailed analysis of main contributing factors should be carried out, ad-
dressing in particular such matters as the types of offence which carry long
prison sentences, priorities in crime control, public attitudes and concerns
and existing practices.

CoE Rec. on Parole (Article 45): Statistics should be kept on such matters as
the number of prisoners granted conditional release in relation to eligibil-
ity, the length of the sentences and the offences involved, the proportion
of time served before the granting of conditional release, the number of
revocations, reconviction rates and the criminal history and socio-demo-
graphic background of conditionally released prisoners.

71.3 Comments from the review

The 2010 report of the International Statistics on Crime and Justice stat-
ed: “Another, even more disturbing observation that has been made re-
peatedly is that many member states continue to be unable to answer the
questionnaire produced by the United Nations Surveys on Crime Trends
and the Operations of Criminal Justice Systems (UN-CTS), or are only able
to provide a partial response. This state of affairs is in part due to a very
basic reason: some or all of the required data are not available. However,
less excusable is the situation for many other countries that are known to
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possess the required data but do not respond.”'?®

Itis difficult for this review to judge whether further investment by the MoJ
in data processing is likely to assist with the decisions they need to take in
relation to the management of the prison population.

72. Use of data to inform policy

72.1 Response from the MoJ

The MoJ answer to this question concentrated on the following infor-
mation it provided to the media and other organisations to inform them
about its work and policies:

As a result of activity during six months of 2015, a total of 18,044 informa-
tion bulletins were published. Most of these were sent to news agencies
and Internet websites. 1,448 articles and notes were placed in printed edi-
tions (460 from which were in central newspapers and magazines. 938 vid-
eos have been shown on television (105 of which on central TV channels).
1,538 reports have been broadcast on radio.

72.2 Relevant International Standards

CoE Rec. on Prison Overcrowding (Article 5): In order to devise a coherent
strategy against prison overcrowding and prison population inflation a
detailed analysis of main contributing factors should be carried out, ad-
dressing in particular such matters as the types of offence which carry long
prison sentences, priorities in crime control, public attitudes and concerns
and existing practices.

CoE Rec. on Parole (Article 45): Statistics should be kept on such matters as
the number of prisoners granted conditional release in relation to eligibil-
ity, the length of the sentences and the offences involved, the proportion
of time served before the granting of conditional release, the number of
revocations, reconviction rates and the criminal history and socio-demo-
graphic background of conditionally released prisoners.

72.3 Comments from the review

The current answer suggests the MoJ has an energetic public relations pol-

126 The UNOCD in their report ‘International Statistics on Crime and Justice (European Institute for Crime Pre-
vention and Control, Affiliated with the United Nations(HEUNI) P.0.Box44 and United Nations Office on Drugs
and Crime(UNODC) POBox5 1400Vienna Austria - HEUNI Publication Series No. 64 2010
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icy. This is entirely commendable as the penal services are normally isolat-
ed from public view. Although these communications do not directly influ-
ence agency policy, the act of producing and approving them will remind
managers of fundamental information and will assist in remembering the
need to maintain public support.

GENERAL COMMENTS ON SECTION 10: DATA AND STATISTICS

Computer systems. More reliable data, and sophisticated analysis, will al-
low improvement targets to be set for each part of the penal system. The
introduction of computers to automate this work will require a significant
investment in suitable software.

Value of operational data. Recording and analysing statistics across the
criminal justice field allows administrations to have a better understanding
of what works — and more importantly, what does not work as justice sys-
tems seek to reduce recidivism and find an appropriate balance between
punitive and rehabilitative regimes, operational data collection becomes
more important.

RECOMMENDATIONS ON SECTION 10: DATA AND STATISTICS

Data policy. The MoJ is recommended to discuss and agree a whole range
of methods for data and statistical collection in order that there is an un-
derstanding of effectiveness in the different methods of offender and sen-
tence management. Countries in Western Europe and the CoE can provide
examples of best practice in order that Ukraine can develop its own ap-
proach.

Measuring effectiveness. A standard system, readily understandable
to all, should be agreed for measuring the effectiveness of penitentia-
ry sentences and community sanctions. This is necessary for making key
decisions about justice reform in the allocation of resources. It would be
preferable if the factors involved were similar to those that are prominent
international — such as the proportion of offenders who avoid further of-
fending for two years following the completion of the sanction.
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SECTION 11. CRIME AS A WHOLE COMMUNITY RESPONSIBILITY

73. Community crime prevention initiatives

73.1 Response from the MoJ

No details of community crime prevention programmes are available.
73.2 Relevant International Standards

CoE Probation Rules (Rule 98): Where provided by national law, the ex-
pertise and experience of probation agencies shall be used in developing
crime reduction strategies. This may include making use of joint interven-
tions and partnerships.

CoE/CM Rec(2003)21 concerning partnership in crime prevention (Arti-
cle 1): Nationally, governments should commit themselves and co-ordi-
nate their initiatives to develop and implement policies and strategies for
crime prevention and community safety (for example, by way of creating
national crime prevention councils, adopting national crime prevention
programmes etc.).

73.3 Comments from the review

The development of community organizations to debate crime is in their
infancy. The MoJ can take a lead in encouraging community-based crime
prevention schemes in partnership with the police. Across Europe there
are good examples such as‘Neighbourhood Watch Schemes’in which vol-
unteers from the community take an interest in the general safety and se-
curity of their neighbourhood and liaise with the police.

It may be that this is a topic for a future projects. At present, it would be
difficult to justify mainstream investment in community crime prevention.
Naturally, any effective initiatives of this type would have widespread val-
ue, but careful experimentation would be necessary in order to make deci-
sions about what approaches would be cost-effective.
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74. Civil society monitoring of prisons

74.1 Response from the MoJ

The MoJ has not provided any details of civil society monitoring of prisons
in Ukraine.

74.2 Relevant International Standards

EPR (Rule 93.1): The conditions of detention and the treatment of prison-
ers shall be monitored by an independent body or bodies whose findings
shall be made public.

EPR (Rule 93.2): Such independent monitoring body or bodies shall be en-
couraged to co-operate with those international agencies that are legally
entitled to visit prisons.

74.3 Comments from the review

The arrangements for public accountability of prisons and police are set
within legislation. They are a valuable means of safeguarding human
rights within environments that are always isolated and often challeng-
ing. This system could be used to provide information and opinions on the
performance of the whole justice sector in its move from a punitive to a
rehabilitative focus.

Prisons inevitably are closed institutions and even the most effective man-
agement and supervision cannot guarantee that appropriate standards of
behaviour by staff and prisoners will always apply. Civil monitoring should
stand alongside a proper system of management inspections and the abil-
ity for staff and prisoners to make complaints that will be properly inves-
tigated.

75. Publicity for crime reduction

75.1 Response from the MoJ

The main answer to this question has been provided in Sub-section 72.

Additional information provided by the MoJ concerns a National Con-
ference on Juvenile Justice that was held on 24 and 25 June, 2015 with
participation from the MoJ, Supreme Court, Higher specialized court of
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consideration of civil and criminal cases, Mol, Ministry of Social Policy, the
Prosecutors Office, SPS and international experts. The conference was or-
ganised as part of a Canadian technical advice project with the topic “Pro-
bation programs for minors in the context of new legislation”.

75.2 Comments from the review

Relevant information was provided in Sub-section 72.

76. Encouraging reform of offenders

76.1 Response from the MoJ

No additional information was provided by the MoJ.
76.2 Relevant International Standards

CoE Probation Rules makes reference to this matter (Preamble): Consider-
ing that the aim of probation is to contribute to a fair criminal justice pro-
cess, as well as to public safety by preventing and reducing the occurrence
of offences.

CoE Probation Rules (Rule 76): Interventions shall aim at rehabilitation and
desistance and shall therefore be constructive and proportionate to the
sanction or measure imposed.

76.3 Comments from the review

Other answers provided to this questionnaire indicate a commitment to-
wards reform of offenders. Nevertheless, compared to European practice,
they seem to emphasise ways of giving help to individuals. Recent devel-
opments in European countries show a preference for training offenders to
manage their own affairs more effectively. It would be useful to explore the
extent to which Ukraine is ready to develop approaches such as offending
behaviour programmes and social skills training.
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GENERAL COMMENTS ON SECTION 11: CRIME AS A WHOLE COMMU-
NITY RESPONSIBILITY

Community responsibility. Traditionally the subject of crime and punish-
ment has been seen by the general public as only something that involves
offenders and criminal justice agencies. The concept of crime prevention
as something all living in a community should consider, is a relatively
new concept. Alongside this can be put the subject of the rehabilitation
of offenders. This must involve communities and support agencies with-
in those communities, in order that re-socialisation and rehabilitation can
operate. Many alternative sanctions including community service, are re-
liant on community support. The greater visibility in for certain sanctions
such as community service, the greater understanding develops amongst
the community.

Restorative justice. New methods of conflict resolution are developing in
communities, which bring together statutory and voluntary organisations.
Mediation is increasing in use and the idea of restorative justice provides
opportunities for responses to be made outside the criminal justice sys-
tem.

Diversion. Schemes including restorative justice and mediation are now
gaining credibility throughout criminal justice services and civil society
alike in many countries.

RECOMMENDATIONS ON SECTION 11: CRIME AS A WHOLE COMMUNI-
TY RESPONSIBILITY

Community-based crime reduction. To develop a strategy on communi-
ty based crime reduction that involves the main social agencies, civil soci-
ety and local people in the most at-risk communities.

Sector-wide monitoring. To create an additional Monitoring Group con-
sisting of civil society representatives, to observe the way the Justice pro-
cess in its entirety is moving from a punitive to a rehabilitative regime.
Such a group may have its sole purpose as being the monitor of change.
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SECTION 12. FUNDING

77.Investment in penitentiary system

77.1 Response from the MoJ

The 2015 state budget allocated 2,773.9 million UAH (approximately
€95.9m) to the penitentiary service. This represents a 2.6% increase on the
previous year.

The actual requirement operating the SPS in 2015 was 6,423 million UAH,
leaving a shortfall of 43.2%. The individual components of the budget are
as follows:

« payment of labour and extra charge on payment of labour (salaries) - 1,957.6
million UAH (percent of providing of requirement in charges - 61,1 %);

- medicines are 50,4 million UAH (percent of providing — only 28,0 %), re-
duced in comparing to 2014 year on 5,1 million UAH, or on 9,1 %;

- food are 382,9 million UAH (percent of providing — 52,8 %);

« payment of communal utilities and energy facilities — 308,7 million UAH
(percent of providing — 43,6 %);

- objects, materials, equipment and inventory, are 38,1 million UAH (per-
cent of providing - only 7,6 %);

« payment of services (except for communal) (services of connection,
maintenance of motor transport, bank services and others like that) - 20,4
million UAH (percent of providing — only 9,6 %);

« charges on a service trips are 6,8 million UAH (percent of providing — 41,4 %);

- charges on the special measures are 1,0 million UAH (percent of provid-
ing - only 2,4 %), reduced in comparing to 2014 year on 0,2 million UAH,
or 13,0 %;

« charges on social provision are 5,5 million UAH (percent of providing -
49,1 %), reduced in comparing to 2014 year on 1,8 million UAH, or on 21,1 %;

- other current outlays (payments for studies, taxes) are 2,6 million UAH
(percent of providing - 35,2 %).
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- Capital charges are not foreseen in general (at a calculation necessity of
824,0 million UAH).

77.2 Comments from the review

This review does not have the means to make an assessment of the appro-
priateness of this level of funding.

78. Funding for future strategy

78.1 Response from the MoJ

By the decree of President of Ukraine from 8 November, 2012 N2 631/2012
Conception of public policy was approved in the field of reformation of
SPS of Ukraine (farther is Conception). The purpose of Conception is deter-
mination of priorities and ways of reformation of SPS of Ukraine, activity
of which must be based on principles of legality, humanism, observance
of human and citizen rights, international standards of conduct with sen-
tenced and persons, taken under a custody.

Measures on reformation of SPS of Ukraine was foreseen to carry out
during 2012-2017:

Realization of Conception was aimed to provide:

1) bringing terms of convicts holding conditions in accordance with the
European standards and introduction of procedure of pre-trial probation;

2) creation:
- systems of grant convicts of medical care of the proper quality;

- the mechanism of social rehabilitation of sentenced and returning of them
to the independent generally accepted socially normative life in society;

- conditions bringing sentenced persons to labour and compensation loss-
es inflicted by crime, and implementation of other property obligations;

- probation service;

3) formation of personnel policy in accordance with European penitentiary
rules.

78.2 Relevant International Standards
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CoE Rec. on Community Sanctions (Rule 19): Criteria of effectiveness
should be laid down so as to make it possible to assess from various per-
spectives the costs and benefits associated with programmes and inter-
ventions with the aim of maximising the quality of their results. Standards
and performance indicators for the execution of programmes and inter-
ventions should be established.

78.3 Comments from the review

It is not appropriate for the review to comment on this answer.

79. Sufficient resources

79.1 Response from the MoJ

During the last years organs and establishments, which belong to the
sphere of management of SPS of Ukraine, function in difficult terms, re-
lated to the limited financing from the general fund of the state budget a
level of which is 34-43 % from a calculation necessity (2010 - 46,4%, 2011
year — 49,0%, 2012 - 35,4 %, 2013 - 37,0 %, 2014 - 34,4 %).

79.2 Relevant International Standards

We are not aware of international standards concerning the resources nec-
essary for running penitentiary and probation services. Nevertheless CoE
Rec. on Community Sanctions (Rule 42) has some relevance: The imple-
menting authorities shall have adequate financial means provided from
public funds. Third parties may make a financial or other contribution but
implementing authorities shall never be financially dependent on them.

79.3 Comments from the review

Governments in Western European countries rarely operate their peniten-
tiary services with anything like this shortfall in the necessary funding.

On average, governments in Western European countries divide their pe-
nal sector budget so that 75% is spent on their penitentiary service and
25% on their probation service. These figures can be deduced by analysing
figures about finance and financial accountability in “Probation in Europe”
by Kalmthouth and Durnescu'®. Experience has shown that a substantial
investment in community sanctions and measures at this kind of level is

129 Probation in Europe, A.M. van Kalmthout & I. Durnescu (eds.) ISBN: 978-90-5850-450-0. Published by aolf
Legal Publishers (WLP) 2008
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necessary if they are to have a suitable impact on sentencing patterns. If
the split of funding is any more in favour of the penitentiaries, the proba-
tion service will not have enough cash to attract suitable numbers of staff
to provide properly supervised rehabilitation services.

GENERAL COMMENTS ON SECTION 12: FUNDING

Importance of coordination. Funding is often given as the reason for the
poor conditions that exist in the prison estate. The general message with-
in this report is that although finance is important, of greater importance
is the co-operation and co-ordination of each part of the Criminal Justice
System, in order that they complement each other in their pursuit of a
common mission.

Inappropriate sentencing. The start of a future strategy should involve all
actors in the Criminal Justice sector in understanding how resources can
be wasted in inappropriate sentencing - and how they can be harnessed
more effectively for crime reduction and offender rehabilitation.

Organisational efficiency. Not all reforms are dependent on additional
funds. Often significant improvements can be achieved through a radical
re-evaluation of management systems and operational practice.

RECOMMENDATIONS ON SECTION 12: FUNDING

Balanced budget. A long-term target should be established for the rela-
tive resourcing of penitentiary and probation services within the overall
corrections budget. It may be that the 75% — 25% split commonly found in
European countries would be appropriate.

Cost-centred budgeting. Serious consideration should be given to de-
termining the realistic unit costs of delivering each community sanction
so that informed judgements about their relative value can be made. This
might show, for example, that a new form of directly-supervised Commu-
nity Service is achieving better reconviction rates than electronically mon-
itored home detention - or vice versa.

80. Additional comments

80.1 There are no additional comments regarding the Questionnaire.
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CONCLUSIONS

The CoE is pleased with the interest that has been shown by the MoJ of
Ukraine for further cooperation to improve its penal services. The effort it
has made to provide a great deal of information about the current situa-
tion and future plans indicate a willingness to explain problems as well as
successes.

Ukraine’s commitment to justice reform was made clear by the current na-
tional strategy and the great deal of work that is going into revising and
updating the related action plan. Since the enactment of the probation
law in 2015, developments that have been underway in reinforcing alter-
native sanctions for several years are gathering pace. The prison popula-
tion has dramatically reduced by over a half in the last few years and this
gives welcome scope for hard pressed penitentiary staff to make rehabili-
tation a reality in their regimes.

The challenges revealed by answers to the questionnaire will be already
well-known to the MoJ. A one-off, large-scale amnesty will not in itself tack-
le the underlying factors in the justice system that cause population infla-
tion in the penitentiaries. The three main ways to tackle this are diversion
for low risk offenders, community sanctions for those in the middle range
and a much stronger system of parole for offenders who must receive cus-
todial sentences. Diversion does not yet feature in the plans revealed by
the questionnaire. The creation of the probation service will clearly boost
the delivery of community sanctions (for which Community Service is per-
haps the most deserving of a new image). The third area - parole - could
have a major impact on offender management if the probation service can
demonstrate firm but constructive supervision techniques that would be
at the centre of the agreement for early release.

Ukraine is known to have mixed feelings about probation terminology.
Thus the agency responsible for implementing the probation law is known
by the unclear title of the State Criminal Executive Inspection Service. But it
will need to overcome this diffidence and seek a high profile in the justice
system if it is going to fulfil its purpose and take responsibility for mid-
range offenders away from the penitentiary service.

The CPT sets some very high demands through its country inspections and
general standards. Ukraine wishes to follow this route and the CoE will join
with the justice agencies and civil society to provide as much help as possible.
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Criminal Justice Responses to Prison Overcrowding in
Eastern Partnership Countries

This report describes and comments on the current situation in relation to
tackling penitentiary overcrowding and improving prisoner rehabilitation.
It is part of a project operating in four Eastern Partnership (EaP) countries
(Armenia, Georgia, Republic of Moldova and Ukraine) that have agreed to
receive advice from the Council of Europe (CoE) in relation to these key
aspects of offender management.

In pursuing such reforms, these countries are fulfilling an obligation they
undertook when joining the CoE to harmonise their justice legislation and
services with European standards. Standards relevant to these issues are
set out in official recommendations published by the CoE.

THE OVERALL PROJECT: PROMOTING PENITENTIARY REFORMS (FROM
A PUNITIVE TO A REHABILITATIVE APPROACH)

1. The aims of the Project:

« to combat prison overcrowding and support use of community sanctions
and measures;

- to establish regional co-operation and a strategic approach on prison
overcrowding;

- to reduce recidivism of former prisoners contributing to a healthier soci-
ety and less crime.

2.The Project has worked through:

- bilateral work as well as multilateral exchange of experience and cross-in-
teraction;

« holding working meeting with participation of the representatives of the
relevant ministries of the target countries through developing a compar-
ative analyses report based on carried study on combating prison over-
crowding in target countries;

- establishing a network and a forum for exchange of good practices be-
tween medium and high level representatives of the relevant ministries of
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the target countries for combating the prison overcrowding; and

- competency development of the trainers from the Training Centres /
Academies of the target countries charged with training of prison and pro-
bation staff.

3.The Project activities:

- Translate into six languages: Armenian, Azeri, Georgian, Romanian, Rus-
sian and Ukrainian the CoE Committee of Ministers recommendations and
the extracts from the CPT general reports related to combating prison
overcrowding;

« Develop e-compendiums of the Council of Europe documents on com-
batting prison overcrowding in six target languages and disseminate
among the penitentiary and probation agencies and the training centres
in charge of training prison and probation staff in target countries;

« Conduct study on prison overcrowding in target countries and develop
country specific recommendations;

« Hold a high-level conference to highlight main findings of the study on
prison overcrowding, discuss the recommendations provided and define
the possible ways for their implementation; and

« Conduct Training of Trainers on Combating Prison Overcrowding for the
trainers of the Training Centres / Academies of the target countries charged
with training of prison and probation staff.

INTERNATIONAL STANDARDS

The CoE and other international organisations active in the field of penal
reform, has produced a range of standards to assist member states to de-
velop modern, effective services that can be called on when an offender
has been convicted of a crime. The six standards most relevant to this Re-
port are from the CoE:

« European Prison Rules - Rec(2006)2
« European Probation Rules - CM/Rec(2010)1
- Recommendations on Conditional Release (Parole) - Rec(2003)22
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« Recommendations on Prison Overcrowding and Prison Population Infla-
tion - R(99)22

« Electronic Monitoring - CM/Rec(2014)4

« European Rules on Community Sanctions and Measures - R(92)16
Other recommendations of general relevance to this Report are:

« Recommendations concerning mediation in penal matters - R(99)19

« Recommendations on the improvement of implementation of the Euro-
pean Rules on Community Sanctions and Measures - Rec (2000)22

« Recommendations on the use of remand in custody, the conditions
in which it takes place and the provision of safeguards against abuse -
Rec(2006)13

« European Rules for Juvenile Offenders subject to Sanctions and Measures
- CM/Rec(2008)11

« Recommendations on Foreign Prisoners - Rec(2012)12

«Recommendations on the Management of Life-sentence and Other Long-
term Prisoners - Rec(2003) 23

In addition, further statements and guidance about offender management
are available in the standards published by: the European Committee for
the Prevention of Torture and Inhuman or Degrading Treatment or Punish-
ment (CPT); judgements of the European Court of Human Rights (ECtHR);
and by the United Nations.

THE QUESTIONNAIRE

Information was sought from the Ministry of Justice (MoJ) of Armenia,
Moldova and Ukraine and Ministry of Correections (MoC) of Georgia about
policy and implementation issues that relate to penitentiary overcrowding
and prisoner rehabilitation. A total of 80 questions were divided between
the following 12 sections:

1. Strategy and legislation;
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2.Thejudiciary;

3. Police and prosecution;

4. Penitentiary service;

5. Prison overcrowding;

6. Prisoner re-socialisation;

7. Early and conditional release;

8. Alternative sanctions and probation;
9. Aftercare;

10. Data and statistics;

11. Crime as a whole community responsibility; and
12. Funding.

Answers to the questions were submitted by the MoJs and MoC of respec-
tive EaP countries in November 2015. The CoE is extremely grateful to of-
ficials for undertaking the considerable amount of work involved. In the
following part of this report the answers are summarised.

Each answer is followed by a series of comments and recommendations,
which include reference to relevant CoE standards. At the end of each of
the 12 sections some overall comments and recommendations are provid-
ed. A questionnaire used to carry out the study is attached in the relevant
appendix.

The Report ends with a series of discussion points arising from the ques-
tionnaire responses.
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RESPONSES TO SECTION 1: STRATEGY and LEGISLATION

1. Justice Reform Policy. All four countries have a current national policy
guiding reform of the justice system.

2. Minimum sentences. Georgia’s Criminal Code sets maximum and mini-
mum sentences for the more serious crimes in its Criminal Code (for exam-
ple, the sentence for murder ranges from 8 to 15 years). The other coun-
tries place crimes in categories of seriousness for which maximum and
minimum sentences apply.

3. Changed crimes. All the countries have listed a large number of chang-
es to their Criminal Code but only a few of these crimes that were added
were of the common, mainstream type that fills the prisons.

4. Prison population variables. None of the countries were able to quote
statistical evidence about the impact of the changes in legislation on the
prison population. However, it was notable that the prison population in
Ukraine had steadily reduced by over half in the last five years. The Geor-
gian prison population was dramatically halved by an amnesty in 2013.
The prison population, according to the Armenian response, has been re-
duced by legislation changes; as is the case in Georgia. Although Georgia’s
prison population was significantly reduced by the action of the amnesty,
it has maintained a much more stable level since 2013.

5. Early release process. All countries had fairly similar legislation that
allows prisoners to be considered for release after they had served a cer-
tain portion of their sentence. They vary in relation to the procedure for
granting early release. The decision rested more on past behaviour in pris-
on than a scientific assessment of how well the prisoner might manage
the problems to be faced on release. Armenia has the lengthiest process
(prison management, independent board, court) that could be a reason for
delays. Apart form Georgia the other countries are still developing plans
and action for the close supervision of early conditionally released prison-
ers, based on European best practice.

6. Legal advice. All of the countries guarantee access by persons in custo-
dy to legal advice - both convicted and awaiting trial. One drew attention
to special legal resource documents in prison libraries. Unfortunately, the
answers did not explain whether free access to lawyers (paid by the state)
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is available, although this appears to be the case to some extent in Georgia
and Armenia.

7. Probation legislation. It is well known that Georgia’s probation legisla-
tion goes back to 2003. Moldova passed its probation law in 2008. Ukraine
adopted the law on probation at the beginning of 2015. The Ministry of
Justice in Armenia is expecting to submit full probation legislation to
Parliament in the first quarter of 2016. Each country has asked for and re-
sponded to advice from the CoE before submitting its legislation to Parlia-
ment.

8. Cooperation. Georgia described healthy cooperation between peniten-
tiary and probation staff, particularly as the release date approaches. They
suggest that this is aided by both organisations being under the same
management (Ministry of Corrections).

9. Amnesty and pardon.

Armenia: Amnesty was granted to 1,052 prisoners in 2011 and to a fur-
ther 1,837 prisoners in 2013. Most were immediately released but some
remained in prison for shorter terms. Approximately 20 prisoners receive
pardons each year.

Georgia: Pardons tend to be awarded each year at the rate of about 6% of
the total prison population. A major amnesty in 2013 saw the release of
almost 18,000 prisoners.

Moldova: A small number of pardons have been granted but there have
been no amnesties in the last five years.

Ukraine: Almost 17,000 prisoners were released in 2014 and a further 5400
had their term of imprisonment reduced. Pardons are very infrequent, the
largest number being 21 in 2012.

10. Community sanctions. The four countries all seem to operate within
the traditional former Soviet framework of non-custodial that are: fine; re-
strictions on jobs or activities; socially useful work; some additional restric-
tions for military staff; and corrective labour. The supervision of offenders
who are not given an immediate custodial sentence is administered under
a“conditional sentence”. Various requirements can be attached to this such
as reporting to a supervisor or undertaking drug treatment.

None of these countries described having a distinctive sentence of proba-
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tion in their Criminal Code. Most of them operate “socially useful work” (or
Community Service) by assigning offenders to undertake tasks supervised
by the municipal authority. Georgia has more recently, developed initia-
tives designed to provide greater variety for community based offender
management. This is best demonstrated by the establishing of a‘Half-way’
house which is designed to provide support whilst reducing the liberty of
certain offenders.

11. Diversion /mediation. Georgia introduced a carefully-managed di-
version/mediation scheme for juveniles, which in 2011 was expanded to
adults. This has become popular with prosecutors and courts. The partici-
pation of victims in the mediation part of the process scheme depends on
their consent and is mediated by trained social workers

The other three countries described a system in which criminal proceed-
ings can be terminated if reconciliation has been achieved between the
victim and the alleged offender. This is fundamentally different from the
Georgian scheme because trained mediators are not involved.

12. Electronic monitoring. Use of electronically monitored home deten-
tion for pre-trial or presentenced accused:

Armenia has included provision for this in its draft Criminal Execution Code
and plans to start testing the necessary equipment in March 2016.

Georgia is not operating EM as a measure for pre-trial offenders.
Moldova does not have this provision within its legislation.

Ukraine draft legislation proposes to allow prosecutors and courts to order
electronically monitored home detention for pre-trial and pre-sentenced
accused persons.

13. Electronic monitoring. Use of electronic monitoring of sentenced of-
fenders:

Armenia has included this provision in its draft Probation Law.

Georgia is presently using electronic monitoring for a small number of ju-
veniles.

Moldova passed legislation in July 2015 enabling this measure to be used.

Ukraine has no provision for this service.
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GENERAL COMMENTS ON SECTION 1: STRATEGY AND LEGISLATION

Leadership. A clear policy based on the concept of rehabilitation and cou-
pled with understandable and convincing methods needs to be articulat-
ed by those who lead the various sectors of the justice system. Although
reforms of this nature may achieve a certain amount of tacit support, vocal
opposition can be expected from those who favour a punitive approach.

Systemic issues. Most of the problems in the justice system affect more
than one part of it and lasting solutions require negotiation and compro-
mise between agencies that have firm views about what is right. A fre-
quent example is that delays in court proceedings results in pressure on
places in pre-trial detention facilities. Reform of the system needs to look
at the whole process from arrest to release and to examine alternative ap-
proaches at each stage.

Planning and legislation. Pilot projects can pave the way for significant
reforms. It is no longer wise or necessary for reforms to be based on as-
sumptions of what will be effective. The study of international literature
and results of small-scale pilots can help to avoid well-meaning but count-
er-productive initiatives.

Electronic Monitoring. Electronic monitoring has been used in Europe
since the 1990s and continues to expand. It is predominantly been used to
enforce curfews and home detention but newer technologies are emerg-
ing (e.g. GPS) which can monitor the behaviour and movements of sus-
pects and offenders as well as help create and monitor exclusion zones.
Different countries have developed their own legislation and policy on
electronic monitoring and this has been coordinated by the Confederation
for European Probation (CEP).

Organisational flexibility. There is no single method of locating a Proba-
tion Service within the justice system. Successful examples can be found
where probation is fully integrated with the penitentiary service (such asin
Sweden and England). Other countries find it preferable to achieve similar
results by separating the two services and running them as independent
agencies within the MoJ. Austria is notable for its probation service to be
operated by non-governmental organisations under contract to the MoJ.

Pilot projects. It is often easier to establish more liberal penal policies
favouring rehabilitation by introducing them with women or juvenile of-
fenders. New methods which have then been proved to be successful can
gradually be introduced to male and older offenders.
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Mandatory minimum sentences. A study by Penal Reform International
(PRI) suggests that mandatory minimum sentences reduce the opportuni-
ty for judges to give greater consideration to the mitigating circumstances
of a crime. The requirement to pass a custodial sanction can make it diffi-
cult for them to impose a community sanction that might have a greater
possibility of encouraging rehabilitation and desistance from further crim-
inal behaviour.™°

RECOMMENDATIONS ON SECTION 1: STRATEGY AND LEGISLATION

Criminal legislation. The contents of the Criminal Code will need to be
adjusted to include new sanctions that have proved effective in tests car-
ried out by the probation service. As such, this Code can be a key tool for
justice reform. Attention must be given to frequent review of other legis-
lation (i.e. Probation Law and Criminal Procedure Code) in order that the
strategy for change maintains a momentum.

Justice sector integration. The criminal justice system consists of a num-
ber of independent agencies with their own history and culture. Struc-
tures should be established to promote continuous discussion and prob-
lem-solving so that the different parts are encouraged to support overall
aims and objectives.

Judges and prosecutors. The reform strategy should seek to involve judg-
es and prosecutors at the heart of its development as they hold the key to
creating a greater synergy in the system and therefore a greater success in
reducing crime.

Joint operational meetings. There should be regular inter-disciplinary
meetings involving all justice professionals. Amongst other things, these
could promote debate on rehabilitation and the role of sentencing in cre-
ating a rehabilitative focus for all criminal justice practice. One possible
model would be the “Criminal Justice Board” that meets quarterly in Lon-
don under the personal chairmanship of the Minister of Justice.

130 penal Reform International, “Promoting fair and effective justice”, 2014 (www.penalreform.int)
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RESPONSES TO SECTION 2: THE JUDICIARY

14. Use of prison. The following information concerned the proportion
of court cases that resulted in a prison sentence. It was not clear that each
country calculated their answers on the same basis.

Armenia: Numbers had increased slightly from 12% to 14% in the last five
years.

Georgia: Numbers had reduced from 45% to 28% in the last five years.
Moldova: Numbers had reduced from 21.2% to 19% in the last five years.
Ukraine: Numbers had reduced from 24.2% to 20.5%.

15. Legal aid. The following information concerns improvements in the
access to justice/legal aid for offenders in the last 5 years:

Armenia: Improvements on its use was reported.

Georgia: In 2013 the law on Legal Aid came into operation using an inde-
pendent legal aid unit to support the legal needs of offenders.

Moldova: Legislation was adapted in 2012 to add new categories of of-
fender eligible for free legal advice.

Ukraine: A new law “on Free Legal Aid” was passed in 2011.

16. Pre-trial detention. The percentage of accused persons remanded in
custody pre-trial/pre-sentence by the court is as follows (again, it seems
that not all countries use the same method of making this calculation):

Armenia: The MoJ reports that the levels of pre-trial detention are now
only 50% of what it was 5 years ago.

Georgia: The numbers have reduced from 54% to 32% in the last five years.
Moldova: Figures have remained fairly constant at around 21%.
Ukraine: The percentage held in detention has reduced from 5.3% to 4.0%.

17. Fixed sentences. Information received about the proportion of pris-
on sentences in various length bands was difficult to analyse. Generally it
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shows a small reduction in sentence lengths.

18. Long sentences. Information about crimes attracting sentences of 5
years or more and 10 years or more was difficult to analyse.

19. Court delays. The most frequently mentioned factor that impacts on
the functioning of the courts was the lack of a sufficient number of judges.
Georgia also identified a zero tolerance policy to crime of 2006-2012.

20. Recidivism. The percentage of prisoners who had been convicted on
a previous occasion was probably interpreted differently by each country:

Armenia stated that the number of convicted persons who had previously
been in prison dropped from 560 to 264 in the last five years.

Georgia gave a figure of 6.1% for the proportion of offenders received into
prison in 2014 who had previously served a prison sentence.

Moldova stated that 58% of new prisoners in 2014 had previously served
a prison sentence.

Ukraine did not answer this question.

21. Electronic monitoring. There is only a limited use of electronic moni-
toring with pre-trial and pre-sentenced persons:

Armenia proposes to introduce this.
Georgia can use this for juveniles.
Moldova does not have this in its legislation.

Ukraine can use this with juveniles and adults.

GENERAL OBSERVATIONS ON SECTION 2: THE JUDICIARY

Pre-trial detention. The frequent use of custody at the pre-trial and
pre-sentence phases has also been a feature of Eastern European prac-
tice. In some Western European countries, as few as 11% of offenders™'
charged with deliberate crimes are held in pre-trial detention whereas the
figure in EaP countries is higher. Although prosecutors will suggest that

131 Figures obtained from “Pre-trial detention and its alternatives in Armenia” Penal Reform International,
January 2012
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releasing the person will result in the prosecution being compromised it
would be instructive to submit such claims to rigorous testing. In European
justice systems, unnecessary use of pre-trial detention leads to worse long-
term outcomes.

Sentence lengths. Countries that inherited the Soviet penal philosophy
still tend to impose longer custodial sentences than in Western Europe. We
are not aware of independent research that justifies longer sentences. It
would therefore seem appropriate to research whether sustaining a policy
of longer sentences does reduce crime and protect the public. Of course
offenders would prefer shorter sentences. But if unnecessarily long peri-
ods of incarceration are reducing their chances of successful reintegration,
it is the wider community and further victims who will suffer.

Frequent use of custodial sanctions. Although the numbers in peniten-
tiaries have reduced dramatically they are still high compared to European
equivalents.

Access to lawyers. Although access to lawyers for pre-trial and pre-sen-
tenced persons is safeguarded to some extent by legislation, it would be
helpful to look at this positively and test whether better legal representa-
tion leads to more appropriate sentencing.

Risk assessment. Modern, scientific methods for assessing risk will help to
identify defendants for whom detention is appropriate. Probation Services
in Europe are generally able to undertake these risk assessments and com-
bine them with other information to provide valuable reports for judges. In
this way, the process of decision-making becomes more professional and
more accurate.

RECOMMENDATIONS ON SECTION 2: THE JUDICIARY

Pre-trial detention. A strategy should be developed, based on CoE stan-
dards, to further reduce the levels of pre-trial detention. Such a strategy
may need to include electronic monitoring of accused persons pending
the trial as well as the introduction of assessment reports that identify the
risk of breaching release conditions.

Training for prosecutors and judges in sentencing (including risk as-
sessment and rehabilitation). Training for judges, together with staff of
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the other criminal justice agencies, should aim to achieve a greater un-
derstanding of these basic offender management methods so that more
effective choice of sentences can be achieved. Such training should be un-
dertaken in multi-disciplinary groups involving professionals from other
parts of the criminal justice system in order to develop corporate respon-
sibility in decision making.

Research. Improved data on recidivism rates should be produced in order
that the judiciary has a greater understanding of the effectiveness of its
sentencing options.

Legal advice. The take-up and cost of legal aid, and the number of offend-
ers sentenced to prison without legal representation, should be assessed
in order to review the effectiveness of this service.
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SECTION 3. POLICE AND PROSECUTION

22.Crime statistics. The following statistics refer to the total annual crimes.
Armenia reported 17,546 crimes in 2014 — a 20% drop in the last five years.
Georgia reported 36,526 crimes in 2014.

Moldova reported a slight annual increasing crime up to 38,755 in 2014.

Ukraine did not have information on this question.

23. Prosecution rates. Clearly these answers on the number of investi-
gated cases referred to a court were based on different methods of calcu-
lation:

Armenia: The number of cases registered each year for court proceedings
has dropped substantially. In 2010 there were 6,314 cases. By 2014 this had
dropped by 40% to 3,784.

Georgia: Figures provided by the MoC indicate that the number of “cases
reported” in the last five years has varied between a low of 44,106 and a
high of 51,494 without any overall trend being evident.

Moldova: The figure of 10,741 cases in 2014 has remained fairly stable.
Ukraine did not answer this question.

24. Supervision of ex-prisoners. None of the countries reported any
changes in the last 5 years to the way police and prosecutors operate in
relation to released prisoners and offenders on alternative sanctions.

25. Arrest targets. None of the countries reported using arrest targets.

GENERAL COMMENTS ON SECTION 3: POLICE AND PROSECUTION

Participation in reform discussions. The police and prosecutors are key
stakeholders within the Criminal Justice System. However, they seem to
play a less prominent role in the development of reform strategies and can
be left to react to decisions made elsewhere. In the case of the police, this
is possibly because they are organisationally located within the Ministry of
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Interior rather than the MoJ. In the case of the prosecutors’ office, reasons
may include the traditional status the office holds within the system.

Accommodating the probation service. The establishment of a modern
agency to strengthen the impact of community sanctions and measures
has implications for the police and prosecution services. Although this
may mean sharing some of their control with a significant new component
in the system, overall improvements will require new forms of cooperation
to be established.

RECOMMENDATIONS ON SECTION 3: POLICE AND PROSECUTION

Organisational cooperation. The police and prosecutors should maintain
a close relationship with the Probation Service particularly after the intro-
duction of electronic monitoring.

Joint training. Training in probation methods and prison regime reforms
should be provided for police and prosecutors in order that they develop
their understanding and share their thinking on risk and needs assessment
and the concept of rehabilitation in criminal justice.

Joint supervision. Police should agree cooperation protocols with the
probation service to improve the supervision of dangerous offenders re-
leased from prison.
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SECTION 4. PENITENTIARY SERVICE

26. Prison population. Apart from Moldova, the other three countries
have seen substantial reductions in their prison populations between the
end of 2010 and the end of 2015.

Armenia numbers have reduced from 5,142 to 3,888.
Georgia numbers have reduced from 23,684 to 10,281.

Moldova has 7,813 prisoners currently but previous figures were not pro-
vided.

Ukraine: numbers have dropped from 154,027 to 70,873.

27. Imprisonment rates. The average number of prisoners per 100,000 of
the population has dropped as follows in the years from 2010-2014:

Armenia: The rate has dropped from 160 to 131.
Georgia: The rate has dropped from 533 to 230.
Moldova: The latest figure available was 184 in 2012.
Ukraine: The rate has dropped from 335 to 160.

28. Unsentenced Prisoners. The current number of pre-trial and pre-sen-
tenced prisoners in prisons is as follows:

Armenia: The number is 1,039.

Georgia: 1,438 pre-trial detainees.

Moldova: 850 in investigatory isolators.

Ukraine: The number is 9,350.

29. Women prisoners. The current number of women in prison:
Armenia: 133 convicted and 38 pre-trial.

Georgia: 266 convicted and 52 pre-trial.

Moldova: 356 convicted and 131 pre-trial.
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Ukraine: 2,898 convicted and 961 awaiting trial.

30. Life-sentenced prisoners. The current number of life-sentenced pris-
oners:

Armenia: 101.

Georgia: 77.

Moldova: 106.

Ukraine: 1,523.

31. Foreign nationals. The current number of foreign nationals in prisons:
Armenia: 126

Georgia: 307

Moldova: 86

Ukraine: 1,464

32. Juveniles. The current number of juveniles (under 18 years) in prison:
Armenia: 6 male and no female juveniles in prison.

Georgia: 49 male and no female juveniles in prison.

Moldova: 24 sentenced males and 46 in pre-trial detention. No females.
Ukraine: 44 female and 535 male juveniles.

It is likely that the different countries operate with different definitions of
custody for juveniles.

33. Young offenders. None of the countries keep statistics on young of-
fenders (18-21) in prison.

34, Total prison capacity. Each country gave full details of the capacity of
each prison establishment, based on cell area per prisoner. However, these
calculations do not equate to the current standards set by the CPT.

35. Prison standards. Each country gave details of standards they apply in
relation to food, health care, visits, and similar regime issues. The individual
country reports compare these to accepted international standards.
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GENERAL OBSERVATIONS ON SECTION 4: PENITENTIARY SERVICE

Importance of healthcare. The CPT advises as follows: “An inadequate lev-
el of health care can lead rapidly to situations falling within the scope of the
term “inhuman and degrading treatment”. Further, the health care service
in a given establishment can potentially play an important role in combat-
ting the infliction of ill-treatment, both in that establishment and elsewhere
(in particular in police establishments). Moreover, it is well placed to make
a positive impact on the overall quality of life in the establishment within
which it operates”'3?

Contact with the outside world. On this subject the CPT advice is as follows:
“It is also very important for prisoners to maintain reasonably good contact
with the outside world. Above all, a prisoner must be given the means of
safeguarding his relationships with his family and close friends. The guiding
principle should be the promotion of contact with the outside world; any
limitations upon such contact should be based exclusively on security con-
cerns of an appreciable nature or resource considerations."'*?

RECOMMENDATIONS ON SECTION 4: PENITENTIARY SERVICE

Accommodation standards. The method for calculating the capacity of a
prison should be based on CPT standards. These cover more factors than
simply the space available in dormitories.

Management information systems. Providing managers with the abili-
ty to collect and interpret operational data from their area of control will
improve their ability to direct resources to achieve prison-wide objectives.
Simple examples would be: time out of cell, incidents of disobedience, dis-
covery of contraband, etc. In this way targets for improvement can be set
and progress can be measured.

Probation services within the penitentiary establishments. Resettle-
ment services for prisoners should be improved by probation staff con-
tributing to pre-release courses and the development of individual release
plans.

132 Standards of the European Committee for the Prevention of Torture and Inhuman or Degrading Treatment
or Punishment 2002, revised 2015

133 |bid. Standards of the European Committee for the Prevention of Torture and Inhuman or Degrading Treat-
ment or Punishment 2002, revised 2015

Ibid. Penal Reform International website www.penalreform.int - 10 point plan
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SECTION 5. PRISON OVERCROWDING

36. Prison occupancy rates. Using the current CPT definition, respon-
dents indicated current occupancy rates:

Armenia: The current overall occupancy rate is 85%.

Georgia: Current occupancy rates of individual prisons vary between 40%
and 98%, with a small number of prisons being practically empty.

Moldova: The current overall occupancy rate is 90.3%.

Ukraine: gave a general average occupancy rate of 100%. However there
was a large variation between establishments with some declaring a rate
far beyond the average.

37. Overcrowding causes. The factors leading to overcrowding that were
mentioned most frequently were improper use of alternative sanctions;
mandatory minimum sentences; unsatisfactory early release policy, out-
dated infrastructure and a zero rated justice policy operating from 2006 to
2012 in Georgia

38. Overcrowding effects. Health and hygiene were the most frequently
identified effects of overcrowding. Moldova drew attention to the effect
on staff, whilst Georgia also included the threat to safety and security and
limitations on activities.

39. Overcrowding. No further details were given about overcrowding in
specific parts of the prison estate.

GENERAL OBSERVATIONS ON SECTION 5: PRISON OVERCROWDING

Overall regime standards. Overcrowding means much more than inad-
equate cell space. For example a prison may have adequate space but if
the regime lacks activities for rehabilitation, or the area available for visits
from relatives is cramped and inadequate, it could be concluded that over-
crowding exists.

Revise use of existing prisons. The major reduction in the number of
prisoners in EaP countries provides a unique opportunity to rethink the
role of each establishment within a revised overall structure.
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CPT statement. “Overcrowding is an issue of direct relevance to the CPT's
mandate. All the services and activities within a prison will be adversely af-
fected if it is required to cater for more prisoners than it was designed to ac-
commodate; the overall quality of life in the establishment will be lowered,
perhaps significantly. Moreover, the level of overcrowding in a prison, or in
a particular part of it, might be such as to be in itself inhuman or degrading
from a physical standpoint.'**

RECOMMENDATIONS ON SECTION 5: PRISON OVERCROWDING

Re-calculate the capacity of the prisons. Statements about the capacity
of the prison estate should be revised according to a calculation based on
current CPT recommendations of at least 6m? per prisoner in single occu-
pancy cell + sanitary facility and 4m? per prisoner in multi-occupancy cell
+ fully-partitioned sanitary facility.

More time out of cell. The minimum standard for time out of cell is one
hour for high risk offenders. Although information regarding lower risk of-
fenders indicated that 10 hours was likely, this was not written in terms of
a minimum standard. There should be monitoring of all out of cell times
for all regimes.

Routine management information. More modern methods of compil-
ing and evaluating operational information should be employed. These
include the collection of data on ‘time out of cell, number of family vis-
its, completion of sentence plans, etc. Information of this type will enable
managers to set targets for improvement and encourage local teams to
perform better by finding new solutions to old problems.

134 European Committee for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment
Standards 2002/revised 2015
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SECTION 6. PRISONER RESOCIALISATION

40. Prison reception routines. Normal reception routines involve prison-
ers being held in a“quarantine unit’, usually for the first 14 days. Here they
have medical checks and assessments by regime specialists. These deter-
mine in which part of the prison they will be held and what health treat-
ment and rehabilitation should be provided (if any).

41. Special needs prisoners. Catering for special needs was covered by
each country in their Criminal Executive Code. Such things were men-
tioned as the categories of prisoner that should be held separately and
special health care for prisoners infected with TB, HIV and hepatitis C. Geor-
gia indicated that it had created special cells for prisoners with disabilities
in certain prisons.

42.Sentence plans. In relation to whether prisoners follow individual sen-
tence plans to meet their needs after release, each country described regu-
lations concerning the assessment of behavioural and social problems and
the need to plan appropriate responses.

43. Regime participation. In relation to the percentage of prisoners who
take part in planned regime activities, answers ranged from 100% to 40%
of prisoners taking part in regime activities. However, it is not likely that
the same standards were applied in calculating these amounts.

44, Regime activities. Education was the most popular regime activity
with different countries reporting between 15% and 75% take-up rates.
Vocational training undertaken by between 30% and 9% in the different
countries and drug treatment between 6% and 0.25% of the total prison
population.

No doubt different standards are used for counting “access to regime activ-
ities”. The lower figures in each case might indicate sustained engagement.

Where a probation service has been established such as in the case of
Georgia, there has been improvements in the way prisoners are prepared
for release and supported after release.
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GENERAL COMMENTS ON SECTION 6: PRISONER RESOCIALISATION

Emphasis on rehabilitation. In Western Europe, throughout the final 30
years of the twentieth century, the work of prisons in re-socialising offend-
ers grew in importance. Regimes had previously lacked any activities de-
signed for preparation for release. Education and work training were seen
as essential for many offenders, whose poor skills were shown to have con-
tributed to their offending.

Scope of education. Education is conceived more widely in Western Eu-
rope than in the EaP countries and it is common to see prisoners involved
in classes where they are exploring new social and life skills and learning
how they can benefit from an appreciation of literature. Unfortunately,
prison overcrowding and reduced budgets in these countries have limited
the availability of these essential activities.

Rehabilitation services. As stated above, one of the key objectives of a
prison system is to rehabilitate prisoners in order that they will not contin-
ue with a life of crime. There is no single reason why individuals will return
to their former criminal life. However causes include: lack of socialisation,
lack of employment and training, a feeling of rejection by society, antiso-
cial attitudes, restlessness, association with other criminals impulsiveness,
lack of education, and neglect or abuse by parents or guardians. There are
many ways to reduce recidivism and among the most cost-effective are
social training and education courses.

Health needs. This has been made a particular priority and the adminis-
tration has been pro-active in introducing schemes that seek to screen for
priority health issues and provide good quality treatment.

RECOMMENDATIONS ON SECTION 6: PRISONER RESOCIALISATION

Cooperation between penitentiaries and probation. It is essential that
a close working relationship between the two organisations should exist.
In this way, the transition from prison to community can be more effective-
ly managed.

Outcome data. The Penitentiary Service should collect and analyse reof-
fending rates of prisoners released with or without supervision.
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Regime monitoring. Data should be collected in relation to participation
in rehabilitation activities in prisons.

Pre-release programmes. Programmes dealing with pre-release issues
are not expensive to organise and can make an important difference. They
should be seen as an essential part of the objectives of all prisons. Other
programmes should be developed to respond to the criminogenic needs
of prisoners.
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SECTION 7. EARLY AND CONDITIONAL RELEASE

45. Conditional release. Methods operate as follows:

Armenia: The suitability of prisoners for early release is initially considered
by the senior managers of the penitentiary. Favourable decisions are re-
considered by an Independent Commission that will interview each candi-
date. Candidates thought suitable by the Commission are then referred for
a final decision by a special court.

Georgia: Local Councils cover a group of prisons and study documentation
and hold interviews with eligible candidates. If they decline to approve
conditional release the request is reviewed again automatically after 6
months. Appeals on a decision of the Local Council to an Administrative
court can be made in certain circumstances.

Moldova and Ukraine: Each section of the prison submits reports to the
governor. Those considered suitable for release are submitted to a court
for a final decision.

46. Sentence discounts. None of the countries were able to provide infor-
mation about the average sentence length reduction granted for condi-
tional release.

47. Conditional release. From all the prisoners eligible for conditional re-
lease, the following percentage were granted conditional release in 2014:

Armenia: 4.7%
Georgia: 8.4%
Moldova: 4%
Ukraine: 50%

48. Conditional release. This question yielded similar information to
Question 47.

49, Post-release supervision. These are the arrangements made for sup-
porting prisoners granted conditional release:

Armenia: Some minimal checking is made by Interior Ministry staff.
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Georgia: Supervision is provided by the National Probation Agency ac-
cording to a sentence plan.

Moldova: The Probation Service can provide assistance if asked by the
ex-prisoner.

Ukraine: Some minimal checking is made by Interior Ministry staff.

50. Government services. Released prisoners can access normal local
government services. In some parts of some of the countries NGOs have
an official agreement with the Penitentiary Service to provide informal as-
sistance.

51. Conditional release recidivism. Reconviction rates for conditionally
released prisoners as follows:

Armenia: A steady reconviction rate of approximately 10% has been main-
tained for the last five years.

Georgia: Statistics for 2013 and 2014 showed this at 3.1% and 3.9% respec-
tively

Moldova: No information was provided.
Ukraine: Since 2010 the reconviction rate has been approximately 1%.

52. Full sentence recidivism. Georgia reported a 7% reconviction rate in
2014 for prisoners who serve their full sentences but similar statistics were
not provided by the other countries.

GENERAL OBSERVATIONS ON SECTION 7: EARLY AND CONDITIONAL
RELEASE

Benefits of parole. Supervised release on parole benefits the community,
the prisoner and the penitentiary service itself. It encourages more co-op-
erative behaviour which assists offender management whilst in prison
but also aids successful rehabilitation after prison. Research indicates that
proper supervision provided as a condition of early release can have a sub-
stantial effect on reoffending.

Rehabilitation programmes. Providing prisoners with the opportunity to
address their offending behaviour and to develop a positive attitude to
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release, achieves better rehabilitation rates. Community rehabilitation and
supervision normally is the responsibility of a Probation Service.

Staged release. Open prisons, halfway houses, hostels'*> and other super-
vised accommodation can provide an effective pathway to full indepen-
dence for prisoners before and after release.

Community perspective necessary. In recent years, the number of pris-
oners released on parole is approaching European averages. However, the
participation of the Probation Service in the process is more limited than
would be ideal. Proper assessments, which focus on what would need to
be done to help a prisoner to complete a period of parole satisfactorily,
require the kind of risk and need assessment best done by an agency ex-
perienced at supervising offenders in the community. Unfortunately, pen-
itentiary staff can be too concerned with behaviour in the custodial envi-
ronment, which is not a good predictor of behaviour released.

RECOMMENDATIONS ON SECTION 7: EARLY AND CONDITIONAL RE-
LEASE

Reform of parole. Greater priority must be given to the reform of the early
conditional release systems. Improved assessment of risks each individual
will present in the community will enable plans to be developed in ad-
vance that will contribute to safe release. Parole should not be seen as a
reward for good behaviour in prison. Rather it should be seen as a way
of controlling and adjusting the behaviour of those who would otherwise
present highest risk when released.

Training about parole. A training programme should be developed for
staff and managers from all agencies involved in conditional release sys-
tems.

Statistics. Relevant statistics on reoffending rates and average reduction
in sentences should be developed on a regular basis and analysed.

135 Typically large houses in which between 10 and 20 offenders can live under supervision while they learn
to live independently.
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SECTION 8. ALTERNATIVE SANCTIONS AND PROBATION

53. New community sanctions. The only change reported to available
sanctions in these countries since 2005 was the removal of Correctional
Work from Armenian legislation in 2006. In Georgia Home Arrest for juve-
niles is now within the Juvenile Justice Code and will be operational in 2016.

54. Purpose of probation. The stated purpose of the Alternative Sanc-
tions/Probation Service is as follows:

Armenia: The relevant legislation has not been finalised.

Georgia: “Alternative sanctions/probation aims re-socialisation and reha-
bilitation of probation, to avoid new offences and keep society safe.”

Moldova: A long list was provided starting with: Restorative justice devel-
opment; keeping the delinquent in the community while imposing certain
obligations; mitigation of the relapse risk.

Ukraine: “The objective of probation is to ensure public security through
correction of convicted person, prevention of commitment of repeat crim-
inal offences by them and providing the court with the information about
accused person in order to take the decision on their liability.”

55. Community sanctions. Ukraine and Georgia probably provided the
most detailed list of available sanctions between them noting the fol-
lowing: deprivation of the right to occupy certain positions or engage in
certain activities; Community Service; Correctional Work; prepare pre-trial
reports about the accused person; supervise offenders under a variety of
special sanctions; send convicts to correction centres to serve their sen-
tence; implement probation programs in respect to the individuals re-
leased on probation; provide social and educational activities for offend-
ers; prepare for the release of offenders sentenced to restriction of liberty
or deprivation of liberty; implement other measures aimed at correction of
convicted person and prevention of repeat criminal offences.

56. Restorative justice. Georgia is unique in providing restorative justice,
mediation and reparation programmes.

57. Planned community sanctions. The following plans for introducing
new alternative sanctions were disclosed:
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Armenia: The Concept Paper on the future Probation Service describes a
full range of European-style alternative sanctions except pre-trial reports
and parole supervision.

Georgia: A new, comprehensive Juvenile Justice System has been intro-
duced in Georgia. This will provide for‘Home Arrest’ It is planned that this
measure will be available for adults in the future.

Moldova: With advice made available by the Norwegian Rule of Law Mis-
sion, fully-revised “community sentence” is about to be introduced.

Ukraine: No plans have been made to introduce new alternative sanctions.

58. Use of community sanctions. The percentage of convictions that re-
sulted in alternative sanctions is as follows:

Georgia: 64.5%
Ukraine: 77%

Armenia: It has not been possible to calculate a comparative figure from
the statistics provided.

Moldova: These statistics are not available.

59. Use of conditional sentence. In 2014, the following proportion of
criminal convictions resulting in conditional sentence:

Georgia: 45%
Moldova: 49%
Ukraine: 57%

Armenia: It has not been possible to calculate a comparative figure from
the statistics provided.

60. Success rate of community sanctions. The proportions who complet-
ed an alternative sanction in 2014 without further crime were as follows:

Armenia: 91%
Georgia: 91%

Ukraine: 95%.
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Moldova: Information not available.

61. Failure rate of conditional sentence. The typical proportion of of-
fenders given conditional sentence who were called to prison during their
sentence varied between 1% and 3%.

62. Electronic monitoring. Armenia and Ukraine do not use electronic
monitoring as alternative sanction. It is available for juveniles in Georgia
and has been in the law in Moldova since July 2015.

63. Electronic monitoring. No statistics were available to show the suc-
cess or otherwise of introducing electronic monitoring to aid the manage-
ment of offenders in the community.

GENERAL OBSERVATIONS ON SECTION 8: ALTERNATIVE SANCTIONS
AND PROBATION

Lack of public support. Support for alternative sanctions is not universal
across all sections of society in European countries. In most cases, this can
be attributed to lack of understanding about offender management.

Separating or integrating the penitentiary and probation services. In
some EaP countries, such as Ukraine and Azerbaijan, the department with-
in the penitentiary service that has inherited the Soviet-style supervision
of released prisoners is in the process of transforming itself into a modern
Probation Service. Other countries have preferred probation to be estab-
lished separately from the penitentiary service as an independent part of
the MoJ/MoC.

Effectiveness of community sanctions. There is good evidence to show
that community supervision combined with rehabilitation programmes
perform better than imprisonment for most mid-range offenders. Re-
search undertaken by the MoJ for England and Wales shows that reoffend-
ing is significantly lower if prisoners are given compulsory supervision for
at least 12 months after release'é. Expenditure on such a service is judged
to be good value for money and was a key factor in widespread reforms
introduced there at the beginning of 2015.

136 Ministry of Justice (2013) 2013 Compendium of re-offending statistics and analysis,
London: Ministry of Justice
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RECOMMENDATIONS ON SECTION 8: ALTERNATIVE SANCTIONS AND
PROBATION

Strategic support. The introduction of the Probation Service should in-
volve round tables for key stakeholders such as judges, politicians and jus-
tice sector leaders in order that its role and responsibilities are understood.

Training standards. Work should be undertaken with national training in-
stitutions in order that training of the highest quality is provided.

New sanctions. Additional sanctions should be designed to promote a
greater range of services for the rehabilitation of offenders.

Probation activities in penitentiary establishments. The level of reha-
bilitation activity in penitentiary establishments is limited. When estab-
lished, the probation service should plan to play a role in developing and
staffing pre-release courses in all penitentiary establishments.
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SECTION 9. AFTERCARE

64. Civil society organisations. Each country was able to describe a large
number of civil society organisations that either visited penitentiaries or
provided services for released prisoners.

65. Formal agreements. Each country was able to identify a range of for-
mal agreements and memorandums of understanding with statutory and
non-statutory organisations to support the after-care of prisoners.

66. After-care. No further information about the prisoner after-care initia-
tives was provided.

67. Recidivism. Georgia claims that only 4.3% of prisoners released in
2014 have committed further offences. Other countries do not keep these
statistics.

RECOMMENDATIONS ON SECTION 9: AFTERCARE

Government support. The Government must seek the means of assisting
the statutory organizations and the NGO community to provide continu-
ing support to released prisoners after formal supervision blended.

Partnership agreements. The MoJ/MoC should develop partnership
agreements with the Social Welfare Department, Health Department and
the Education Department, in order that the statutory services are better
able to reach ex-prisoners.

Social re-integration centres. Special centres should be developed for
the social re-integration of offenders. The more informal approaches that
NGOs can offer will be more attractive to ex-prisoners, who have mostly
come to mistrust the official agencies of the government. NGOs are more
able to adapt their approaches in the light of experience than government
services that may require changes in legislation.
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SECTION 10. DATA AND STATISTICS

68. Occupancy statistics. Each country keeps statistics about the occu-
pancy rate of each prison based on standards specified in its legislation.
Generally these standards are less generous than CPT recommendations.

69. Prisoner recidivism. Each country keeps statistics about reoffending
by released prisoners. Georgia and Armenia also keep these statistics in
relation to community sanctions.

70. Differential reoffending. Statistics about reoffending by different of-
fender groups are not generally available.

71. Other statistics. No other information was identified to assist assess-
ment of overcrowding.

72. Published statistics. Georgia’s Analytical Department produces a se-
ries of reports from weekly to annual which inform the public and assist
policy reviews. The other countries did not provide such information.

GENERAL OBSERVATIONS ON SECTION 10: DATA AND STATISTICS

Computer systems. More reliable data, and sophisticated analysis, will al-
low improvement targets to be set for each part of the penal system. The
introduction of computers to automate this work will require a significant
investment in suitable software.

Value of operational data. Recording and analysing statistics across the
criminal justice field allows administrations to have a better understanding
of what works — and more importantly, what does not work.

Evaluation of effectiveness. Baseline statistics, and data about the effect
of changes to legislation, are necessary for guiding further work. Often an
agency in one part of the justice system may be collecting routine informa-
tion that will be of great help to evaluators elsewhere.
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RECOMMENDATIONS ON SECTION 10: DATA AND STATISTICS

Measuring effectiveness. A standard system, readily understandable
to all, should be agreed for measuring the effectiveness of penitentiary
sentences and community sanctions. This is necessary for making key de-
cisions about justice reform and the allocation of resources. It would be
preferable if the factors involved were similar to those that are prominent
internationally - such as the proportion of offenders who avoid further of-
fending for two years following the completion of the sanction.

General Report» Page 483



SECTION 11. CRIME AS A WHOLE COMMUNITY RESPONSIBILITY

73. Crime reduction. Community-based crime reduction initiatives were
rare in EaP countries. Georgia in 2006 started a crime prevention initiative
operated by the Prosecutors Office.

74. Civil society. Most of these countries are known to have agreements
for civil society organisations to monitor the prisons.

75. Police. Armenia requires community to police to provide regular in-
formation about crime topics to local residents. Moldova has initiatives on
consumer protection and anticorruption. In Georgia the Interior Ministry
runs a variety of educational programmes on the media and in schools.

76. Desistance. The criminal justice services in some countries are encour-
aging offenders to desist from crime. Ukraine is concentrating on keeping
juvenile offenders from drifting into crime. The MoJ in Armenia has had
legislation on the subject since 2008 but current activities were not de-
scribed.

GENERAL OBSERVATIONS ON SECTION 11: CRIME AS A WHOLE COM-
MUNITY RESPONSIBILITY

Community responsibility. Traditionally the subject of crime and punish-
ment has been seen by the general public as something that only involves
offenders and criminal justice agencies. The idea that crime prevention is
something all living in a community should consider is relatively new. The
rehabilitation of offenders must involve communities and support agen-
cies within those communities, in order that re-socialisation and rehabili-
tation can develop. Some alternative sanctions, including community ser-
vice, are reliant on community support. If sanctions such as community
service have greater visibility, they will be understood better.

Restorative justice. New methods of conflict resolution are developing in
communities, which bring together statutory and voluntary organisations.
Mediation is increasing in use and the idea of restorative justice provides
opportunities for responses to be agreed outside the criminal justice sys-
tem.
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RECOMMENDATIONS ON SECTION 11: CRIME AS A WHOLE COMMUNI-
TY RESPONSIBILITY

Community-based crime reduction. To develop a strategy on communi-
ty based crime reduction that involves the main social agencies, civil soci-
ety and local people in the most at-risk communities.
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SECTION 12. FUNDING

77. Penal sector funding. The following figures were provided about in-
vestment in 2015 for prisons and probation:

Armenia: Penitentiary service: 10,746,466,400 AMD (= €20m) has been al-
located;

Medical services: 43,000,000 AMD (= €80,000).

Georgia: Penitentiary and Probation: 128,034,330 GEL (=€46m)
Medical Department: 13.650.670 GEL (=€4.9m)

Moldova: 407,875,600,000 MDL (= €18m)

Ukraine: 2,773,900,000 UAH (=€123m)

78. Future reforms. The following figures were provided about invest-
ment in 2015 for future reforms:

Armenia: The MoJ does not expect to receive additional funding.
Georgia: €3.4m has been identified to implement planned reforms.

Moldova: Budget support from the European Union has been agreed in
relation to the implementation of a series of planned reforms.

Ukraine: A reform strategy is been developed but funding details were not
provided.

79. Underfunding. Each of these countries reports the need to operate
within limits imposed each year by the Finance Ministry.

GENERAL COMMENTS ON SECTION 12: FUNDING

Importance of coordination. Funding is often given as the reason for the
poor conditions in the prison estate. However, although finance is import-
ant, so is the need for co-operation and co-ordination between all parts of
the criminal justice system so that their resources can work together.
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Organisational efficiency. Not all reforms are dependent on additional
funds. Often significant improvements can be achieved through a radical
re-evaluation of management systems and operational practice.

RECOMMENDATIONS ON SECTION 12: FUNDING

Balanced budget. A long-term target should be to balance the relative
resourcing of penitentiary and probation services within the overall cor-
rections budget. It may be that the 75% - 25% split commonly found in
European countries would be appropriate.

Cost-centred budgeting. Serious consideration should be given to de-
termining the realistic unit costs of delivering each community sanction
so that informed judgements about their relative value can be made. This
might show, for example, that a new form of directly-supervised commu-
nity service is achieving better reconviction rates than electronically mon-
itored home detention - or vice versa.

80. Additional Comments. The question was included in the event that
the individual country wanted to add information not previously request-
ed. Only Georgia added additional data, which has been used in the re-
sponse of other questions (Sub-sections).
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CONCLUSIONS

The thoughtful answers provided by the four countries of the Eastern Part-
nership have stimulated discussion in the Council of Europe and will be
given further consideration at a Regional Conference in Tbilisi, Georgia on
18 February 2016.

The questionnaire consisted of 80 separate issues organised into 12 sec-
tions. In the main section of this report, detailed comments have been
made on the information provided for each of the 80 issues. At the end
of each section, broader observations and recommendations have been
made.

The report now ends with some overall conclusions about opportunities
for reducing overcrowding and moving from a punitive to a rehabilitative
approach in offender management.

1. Strategy and legislation

Strategies for reforming a penal system must draw on international stan-
dards and evidence of effectiveness, adapted to national traditions and
contemporary concerns. A range of approaches should be tested but their
relevance must be assessed by the leadership of all sectors of the criminal
justice system, whose support will be needed when any of them are intro-
duced practice. Legislation should be as permissive as possible so as not to
limit the ability of practitioners to develop new implementation methods.

2. The judiciary

Penal reforms are likely to introduce new concepts such as risk assessment,
alternatives to custodial restraint of pre-trial defendants, requirements
for prisoners to complete rehabilitation courses before release, a wider
range of challenging community sanctions, and proposals for strong-
ly-supervised conditional release from prison. Judges will have a major
role in determining whether and how they would be used. Their leading
representatives must be closely involved in decisions about these reforms
and training about the methods and their implementation must reach all
members of their profession.

Criminal Justice Responses to Prison Overcrowding in EaP Countries > Page 488



3. Police and prosecution

Police and prosecutors are an equally important part of the criminal justice
system and they must be involved in planning reforms alongside judges
and others. In addition there will be new roles for the police in working
closely with the developing probation service. Joint supervision by police
and probation staff of high risk offenders who have completed a prison
sentence is one example. Also to be considered will be the need for a close
working relationship in relation to the operation of electronically moni-
tored curfews or offender tracking.

4. Penitentiary service

The growing need for transition countries to achieve international stan-
dards has significant financial implications. Healthy prisons involve more
than providing sufficient space around each bed. Standards of healthcare,
education, rehabilitation and contact with the outside world will be diffi-
cult to achieve when imprisonment rates are high compared to the basic
crime rate. New partnerships between penitentiary and probation staff of-
fer opportunities to improve rehabilitation before and after release.

5. Prison overcrowding

Overcrowding is caused by too many prisoners and too few buildings.
Neither of these factors are within the control of the Penitentiary Service.
Nevertheless improvements could be made if penitentiary managers had
more scope to reconfigure the available establishments, move prisoners
within the system according to risk assessments, and be encouraged to
look harder for finding suitable candidates for early release.

6. Prisoner re-socialisation

New methods of assessing risks and needs allow more effective rehabilita-
tion courses to be developed and targeted. Trends in penal reform are en-
couraging a wider concept of education. Instead of being seen as restoring
academic learning missed from schooling it focuses on helping prisoners
to understand and cope more effectively with the everyday challenges of
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social and personal life. New partnerships between penitentiary and pro-
bation staff will assist the design and delivery of social skills training and
the more intensive offending behaviour programmes. By these means,
preparation for release can become a real focus of life in prison.

7. Early and conditional release

Parole (or conditional release) is a vital part of the penal systems in Western
European countries. It couples substantial discounts from a prison service
with tough supervision on release. It encourages prisoners to make use of
rehabilitation programmes in prisons, it encourages better behaviour, and
the evidence shows that it reduces levels of recidivism after release.

Nevertheless it is a challenging concept for police, prosecutors and judges
who often see that sending someone to prison is the culmination of their
efforts. Further development of parole will require careful negotiation and
the presentation of evidence of effectiveness.

8. Alternative sanctions and probation

Although community sanctions are gradually achieving a higher profile
in the transition countries, they are yet to have their potential influence
on offender management. The Council of Europe advocates a prominent
role for a range of well-supervised sanctions designed to meet the risks
and needs of offenders. They should be the default option for mid-range
crimes.

Judges will not be helped to impose the sentences if they continue to be
seen as a gentle response to crime. Published standards for community
sanctions should make clear the efforts expected from offenders and the
consequences of default. Research conclusions about their effectiveness
are likely to be positive and should be carefully publicised.

9. Aftercare

Although most prisoners are pleased to be released they quickly encoun-
ter personal and social problems they had been trying to ignore. It is not
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right to give such people better social support services than would be
available to other citizens. Nevertheless the availability of simple sponta-
neous advice and practical help can avoid recidivism and the costs this
implies for victims and the community.

Civil society organisations can play a prominent role in this work but they
will be more effective if given operational advice and support from the
statutory penal service.

10. Data and statistics

Effective service management requires information about whether prac-
tical activities are achieving overall objectives. It is not easy or cheap to
collect reliable data but without it the funding and support necessary to
develop services will not be available.

National standards for statistics are necessary. One very popular standard
concerns the proportion of offenders who commit further crime within
two years of the completion of a custodial or community sanction. Consis-
tency with international standards will give greater authority to the results.

11. Crime as a whole community responsibility

Although the main weight of responsibility for tackling crime rests with
the official agencies of the justice system, they cannot operate in isolation.
New approaches mentioned in this Report, such as diversion, community
service, restorative justice and civil monitoring of prisons require an ac-
tive contribution from community members. The justice agencies need
to reach out beyond their slightly isolated environments and find ways to
provide information and practical opportunities for participation.

12. Funding

Governments have far more deserving causes for the limited funds are
available. The penal services must strive for efficiency. Because of account-
ing systems inherited from the Soviet era it is not easy for them to know
accurately and reliably how much each justice service is costing. Such in-
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formation is essential if the value of existing policies and proposed reforms
is to be measured.

European countries have decided that improved overall efficiency requires
transferring a substantial proportion of the penitentiary budget to the
community sanctions sector.

It is also necessary to appreciate that precious resources can be wasted if
the various parts of the justice system are not working to the same objec-
tives. And partnerships with flexible, inventive civil society organisations
can often achieve better results more cheaply.
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APENDIX 1

QUESTIONNAIRE

SECTION 1. The Strategy and Legislation (criminal code, criminal pro-
cedural code and criminal executive code)

Question 1. Does your country have a document that provides for a future
direction of your criminal justice system?

NO/YES

If YES, please identify the nature of the document, the period of time the
document covers and whether it includes reform measures.

If YES please give details of the reform measures

Question 2. Does the criminal legislation (criminal code, criminal proce-
dural code and criminal executive code) include minimum mandatory
prison sentences?

NO/YES

IfYES, please state the nature of any mandatory sentences and when these
clauses were first included in the legislation.

Question 3. Have there been any amendments or changes made to the
criminal legislation (criminal code/criminal procedural code/criminal exec-
utive code) in the last 5 years, in order to redefine certain crimes? (please in-
clude any criminalisation, decriminalisation and reclassification of crimes)

NO/YES

If YES, please state the nature of the amendments and when they were
undertaken.

Question 4. Please state any results that these amendments have had on
sentencing and prison population.

Question 5. What does your legislation state about conditional release
from prison or the replacement of custodial sentences by alternative sanc-
tions?
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Question 6. Within the existing legislation is there the facility to provide
access to justice/legal aid to all persons in custody?

NO/YES
If YES, please state the legislation.

Question 7. Has there been any new legislation to create a probation ser-
vice (as defined in the Council of Europe Probation Rules 2010)?

NO/YES
If YES, please say when this occurred.

If NO, do you have any other organization, which undertakes the supervi-
sion of alternative sanctions and please describe this organization

Question 8. (For countries with a probation service only). Has there been any
new legislation to improve the co-operation between the existing peni-
tentiary service and probation service?

NO/YES
If YES, please describe the impact of this legislation on co-operation.

Question 9. Has your country used ‘amnesties’ and ‘pardons’ in the last
Syears to reduce the prison population?

NO/YES

If YES, Please provide information as to when the amnesties/pardons were
carried out and for how many prisoners (please also show the number of
prisoners as a percentage of the prison population)

Question10. What alternative sanctions/non-custodial sanctions and oth-
er criminal measures exist in your legislation and are available to judges?

Question 11. Does your legislation allow for offender/victim mediation?
NO/YES
If YES, please explain how this works

If NO please state whether there are plans to introduce such legislation
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Question 12. Does your legislation allow for pre-trial and or pre-sentenced
accused to be placed on electronic monitoring as a home detention?

NO/YES
If YES, please explain the detail of its uses for this purpose.

Question 13. Does your legislation allow for the use of electronic monitor-
ing of sentenced offenders

NO/YES

If YES please provide information on its application

SECTION 2. The Judiciary

Question 14. What percentage of all cases heard in the courts resulted in
a prison sentence in the following years?

2010
2011
2012
2013
2014

Question 15. Has there been any improvements in the access to justice/
legal aid for offenders in the last 5 years?

NO/YES

If YES, please state the nature of the improvement and any results that
have been identified.

If NO, please state the present situation on access to justice/legal aid.

Question 16. From court records what percentage of accused persons are
remanded in custody pre-trial/pre-sentence by the court?

Percentage remanded in 2010
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Percentage remanded in 2011
Percentage remanded in 2012
Percentage remanded in 2013
Percentage remanded in 2014

Question 17. From your court records, what percentage of prison sentenc-
es fell in the categories stated below in 2010 and in 2014?

In 2010
Less than 1 year
From 1-2 years
From 2-5 years
Over 5 years
Over 10 years
andin 2014

Less than 1 year
From 1-2 years
From 2-5 years
Over 5 years
Over 10 years

(if you keep your records in different groupings please use alternatives for
the 2010 and 2014 years requested. )

Question 18. Please list the offences, in accordance with the national leg-
islation, that would carry a sentence of 5 years or more and 10 years or
more

5 years or more

10 years or more
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Question 19. Are there any factors that presently impact on the function-
ing of the courts

Please tick

Shortage of lawyers

Shortage of judges

Extended court proceedings

Case overload of judges

Others please state.......

For those you have ticked please provide explanations

Question 20. What percentage of convictions is with offenders that have
had a previous prison sentence?

2010
2011
2012
2013
2014

Question 21. Do you use electronic monitoring as a means of allowing
pre-trial and pre-sentenced prisoners to remain in their homes before sen-
tencing?

NO/YES

If YES please state what system (satellite /radio frequency) is used and with
which groups of offenders.

Please state its usage since the adoption of legislation.

SECTION 3. Police and Prosecution

Question 22. What do your crime statistics state as the total annual crimes
(reported crimes) in the following years?
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2010
2011
2012
2013
2014

Question 23. What was the number of investigated cases referred to a
court?

2010
2011
2012
2013
2014

Question 24. In the last 5 years have there been any changes in how the
police/prosecutors operate regarding;

a) supervising released prisoners ?

b) supervising offenders on alternative sanctions?

c) working with other parts of the criminal justice system?
NO/YES

If YES, please explain the nature of these changes, the date when the
change(s) were introduced and why they were made.

Also if YES please state any identified impact/results that can be attributed
to the changes

Question 25. Are there or has there been in the last 5 years, any arrest
targets?

NO/YES

If YES, please describe the nature of such targets and for how long they
have operated during the last 5 years.
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SECTION 4. Penitentiary Service

Question 26. What is the present prison population (total to include
pre-trial/pre-sentence and convicted)?

How has this figure changed over the last 5 years? Please state the official
figure for the following years

2010
2011
2012
2013
2014

Question 27. What was the average number of prisoners in the years from
2010-2014 per 100,000 of the population?

2010
2011
2012
2013
2014

Question 28. What is and has been the number of pre-trial and pre-sen-
tenced prisoners in prisons tor other secure establishments today?

Question 29. What is the number of women in prison today?
Remand Sentenced
Question 30. What is the number of ‘lifer’s’in prison establishment today?

Question 31. What was and what is the number of foreign nationals in
your prison?

2010

2015
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(please choose statistics from 1 month of 2010 September and use the
same month for 2015)

Question 32. What is the number of juveniles (under 18 years) in prison
today?

Male Female

(please make a note, if the age for juvenile status is different to ‘'under 18
years of age’in your country)

Question 33. What is the number of young offenders (18-21) in prison to-
day?

Question 34. Please provide details of capacity and actual prisoner num-
bers for EACH INDIVIDUAL prison and for each of the different prisoner
types housed in the individual prison.

Please use the definition of individual prisoner space used by the CPT.

PRISONER TYPE CAPACITY ACTUAL TODAY
Remand male

Remand female

Remand juvenile male

Remand juvenile female

Sentenced male

Sentenced female

Sentenced juvenile male

Sentenced juvenile female

Question 35. What standards do you use for the following prisoner re-
quirements?

Category Standard
a) accommodation

b) food
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c¢) health care

d) prisonregime

e) time out of cell/dormitory
f) visits

g) physical exercise

h) home visits

i) others, please specify

please give as much information as possible.

SECTION 5. Prison Overcrowding

Question 36. Using the definition by the CPT detailed in the last section,
please describe what you believe to be the present state of your prison
establishments and to what extent overcrowding applies to your prison
estate?

How has this situation changed in the last 5 years?

Question 37. The list below represents research by the UNODC as to the
causes of prison overcrowding. Please comment on any of the statements
that you feel to be relevant in creating overcrowding in your prisons, pro-
viding evidence where possible.

1) The rise / reduction in crime rates in the country

2) The expansion of poverty generally and greater inequality within the
country

3) Obstacles and delays in the criminal justice system
4) Excessive use of pre-trial detention

5) Punitive “criminal justice policies, including mandatory minimum sen-
tences, increase in longer and life sentences and changes of ineligibility for
early release
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6) Insufficient use of bail
7) Inadequate use of Alternative Sentences
8) Inappropriate use of imprisonment

9) Drug control and new policies on drug crimes incl. mandatory imprison-
ment

10) Inefficient ways of promoting social integration upon release

11) Crisis overcrowding as a result of law changes or exceptional happen-
ings

12) Breaches in early and conditional release and probation orders

13) Inadequate prison infrastructure and capacity

Question 38. Below are the areas often stated to be the affects of over-
crowding. Please provide any evidence you have as to their relevance in
your country

a) Health and Hygiene in prisons

b) Safety and Security in prisons

¢) Impact on prison staff

d) Impact on offenders

e) Less opportunities for positive regime activities
f) Less activities designed to rehabilitate prisoners
g) others please state

Question 39. Does overcrowding exist in any parts of your prison estate?
NO/YES

If YES, please explain which part of your estate is overcrowded and which
prisoners are affected.
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SECTION 6. Prisoner Resocialisation

Question 40. When prisoners are first received into your prison system de-
scribe the induction routine that operates.

Question 41. How are the following prisoners with special and specific
needs, dealt with in your prison system?

o Prisoners with significant health needs

0 Prisoners that may be considered vulnerable
o Foreign nationals with language problems

o Pregnant women

o Women with young children

o Juvenile prisoners (male / female)

o others

Question 42. Do prisoners follow individual programmes/sentence plans
designed to meet their needs and to help them to resettle in communities
after release?

NO/YES
If YES describe the nature of the regimes available to prisoners

Question 43. What percentage of prisoners has undertaken the regime
described in Question 427

please circle:
o 100% of all prisoners
o 80% of all prisoners
o0 60% of all prisoners
o 40% of all prisoners

o lessthan 40%
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Question 44. What percentage of all prisoners have accessed the follow-
ing regime activities in 2014

Education programmes...
Employment programmes...
Drug treatment programmes...
Pre-release programmes...

Others please specify

SECTION 7. Early and Conditional release

Question 45. If your country operates a conditional release system please
describe how this operates and which institution is responsible for making
the decision for the conditional release of prisoners.

Question 46. What was the average sentence length reduction granted
for conditional release in the following years?

2010
2011
2012
2013
2014

Please show as a percentage using all sentence lengths (for example, for all
those granted parole the average percentage of sentence reduction was
15%)

Question 47. From all the prisoners eligible for conditional release what
percentage were granted a conditional release in the following years;

2010
2011

2012
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2013
2014

Question 48. What percentage of prisoners eligible for parole/conditional
release have been given conditional release in the following years (per-
centage of successful applications)?

2010
2011
2012
2013
2014

Question 49. Is the Probation Service providing support for prisoners
granted conditional release?

NO/YES
If YES, please describe the Service's responsibility
If NO please state which institution is responsible

Question 50. In addition to the work of the Probation Services, what other
support exists for conditionally released prisoners in the community?

Question 51. Do you keep statistics regarding the re-conviction rates of
conditionally released prisoners?

NO/YES
IfYES, please state what the reconviction rates were for the following years:
2010
2011
2012
2013
2014
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Question 52. Do you keep statistics regarding the re-conviction rates of
prisoners released after serving their full sentences?

NO/YES

If YES, please state what these were in the following years and where pos-
sible for 2 years after the end of the sentence for those years before 2013:

2010
2011
2012
2013
2014

If you do not keep statistics for up to 2 years after the end of the sentence,
please supply what you have, noting the criteria used.

SECTION 8 Alternative Sanctions and Probation

Question 53. Have there been any changes to the list of Alternative Sanc-
tions available to judges in your country since 2005?

NO/YES
If YES describe the changes and particularly note the new sanctions

Question 54. What is the stated purpose of the Alternative Sanctions/Pro-
bation Service in your country?

Question 55. If you use any of the following alternative sanctions (most
commonly used in Europe) please provide details.

o Community Service/Public Works
o Treatment Orders for drug, alcohol and mental health problems
o Home curfews

o Supervision by probation Service normally called a Probation Or-
der
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o Special programmes that may include anger management, em-
ployment, etc.

o Educational Orders
o Conditional/suspended sentence
o Please note any others commonly used in your country

Question 56. Do you use any diversion schemes such as restorative jus-
tice, mediation or reparation?

NO/YES
If YES please provide details

Question 57. Are there any plans to introduce new alternative sanctions
in the future?

NO/YES
If YES, please give details

Question 58. What percentage of all sanctions awarded in the courts,
were Alternative Sanctions in the following years

2010
2011
2012
2013
2014
Question 59. What percentage of all sanctions were conditional sentence?
2010
2011
2012
2103

2014
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Question 60. What is the success rate of your alternative/probation ser-
vice for those offenders allocated an alternative sanction and who were
subject to a period of supervision?

Success rates should be stated in the following 2 ways:

a) percentage of offenders who successfully complete their sanction(alter-
native sanctions) without further offences

b) percentage of offenders who remain law abiding citizens for up to 2
years after the end of their sanction(alternative sanction)period.

Question 61. What percentage of offenders given conditional sentence,
are called to prison during their sentence?

2010
2011
2012
2013
2014

Question 62. Is electronic monitoring used as/ or alongside an alternative
sanction?

NO/YES
If YES please describe its use

Question 63. Have you any statistics to show the success or otherwise of
introducing electronic monitoring to aid the management of offenders in
the community?

NO/YES

If YES, please state your research findings
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SECTION 9. Aftercare

Question 64. Are there any organisations providing aftercare arrange-
ments for offenders ?

NO/YES
If YES, please describe their work

Question 65. Are there any formal agreements operating between statu-
tory /non statutory organisations and the Criminal Justice Services, to sup-
port the aftercare of offenders?

NO/YES
if YES please describe

Question 66. Are there any other initiatives operating as aftercare for of-
fenders not previously noted?

NO/YES
If YES please describe

Question 67. Do you keep statistics regarding the re-conviction rates of
prisoners released after serving their full sentences?

NO/YES

If YES, please state what these were in the following years and where pos-
sible for 2 years after the end of the sentence for those years before 2013:

2010
2011
2012
2013
2014

If you do not keep statistics for up to 2 years after the end of the sentence
please supply what you have, noting the criteria used.
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SECTION 10. Data and Statistics

Question 68. What statistics do you keep that indicate the extent of over-
crowding? (please state the type of data and results)

Question 69. What statistics do you keep regarding rates of reoffending
for different sanctions of your criminal justice system? (please state the
type of statistics and the results)

(Sanctions include imprisonment, alternative sanctions and others not in-
cluded in these 2 sanctions.)

Question 70. What statistics do you keep regarding the reoffending rates
for different offender groups? (please state the type of statistics and the
results)

o adult male offenders
o adult female offenders
o malejuveniles

o female juveniles

Question 71. Do you keep any other relevant data that you believe is im-
portant in your assessment of the extent overcrowding exists in your coun-
try?

NO/YES

If YES, please note such data below (please state the type of data and the
results)

Question 72. How do you use data to inform policy and strategy in your
service?

SECTION 11. Crime as a whole community responsibility

Question 73. Have there been any community based crime reduction ini-
tiatives operating in the communities of your country in recent years (for
example neighbour watch schemes or whistle blowing schemes)?

NO/YES
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If YES, please describe these initiatives and their impact.

Question 74. Do you have a system that allows the civil society to assess
prisons and the conditions for prisoners?

NO/YES
If YES please describe your system

Question 75. Are there or have there been any public information cam-
paigns aimed at reducing crime in the community?

NO/YES
If YES please provide the details

Question 76. How does your criminal justice service encourage offenders
to desist from crime?

SECTION 12. Funding

Question 77. What level of investment is given to the Penitentiary Service
(prison and probation) and how is it used?

(please state the budget for 2015 and comment as to any changes in this
experienced in this budget since 2010)

Question 78. Has funding for your policy and strategy plans been identi-
fied?

Question 79. Do you have all the resources necessary for running your
present criminal justice (penitentiary and probation) services?

a) Staffing

b) Infrastructure

¢) Operational costs
d) Maintenance

Please provide full information on the areas listed above and other areas
you have identified
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Question 80. Have you have any additional comments you would like to
make to ensure we have all information applicable to your criminal justice
service?
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