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In summary, the CDDH'’s key conclusions are as wadlo

a. A simplified amendment procedure should be intreduior certain specified provisior
of the Convention. Most experts would prefer thisgedure to be introduced by way pf
a Statute of the Court.

b. Certain other matters — namely interim measureguRdile 39 of the Rules of Court,
the pilot judgment procedure under Rule 61, andateral declarations — should haye
their normative status enhanced through “upgradipggferably into a Statute, otherwige
directly into the Convention. The essential prifesp contained in the resulting
provisions should not be subject to a simplifieceadment procedure.

c. Any Statute should be susceptible to developmetfanther enrichment in future.

d. The CDDH should be given terms of reference totdmafamending protocol introducing
a simplified amendment procedure.

e. If a Statute is chosen as the modality for intradg@ simplified amendment procedure,
many experts consider that the CDDH should in futaliso be given further terms of
reference to consider which additional provisioasld be “upgraded” from the Rules o¢f
Court or elsewhere.

[72)
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Draft CDDH Final Report

l. INTRODUCTION

1. In the context of the CDDH'’s ad hoc terms okrehce to consider relevant
parts of the Interlaken Declaration, one of its@dimate bodies, the Committee of
experts on a simplified procedure for amendmentceitain provisions of the
European Convention on Human Rights (DH-PS), hdsspacific terms of reference,
under the authority of the CDDH, to “examine in theproposals for making it
possible to simplify amendment of the Conventiopovisions, with such a
procedure to be introduced by means of an amerRtioipcol to the Convention” (for
the full terms of reference, see AppendixThe DH-PS’ terms of reference, adopted
by the Committee of Ministers on 7 July 2010 anteeded on 7 December 2011,
expired on 31 May 2012. The present document datesi the CDDH’s final report
on its activities regarding this isstie.

2. The basis of current discussion of the propdsalntroduce a simplified
procedure can be found in the report of the Grdug/ise Persons to the Committee
of Ministers? The Wise Persons had concluded that it was “cis$ent make the
judicial system of the Convention more flexiblehig aim could be achieved through
an amendment to the Convention authorising the Cittesrnof Ministers to carry out
reforms by way of unanimously adopted resolutionthout an amendment to the
Convention being necessary each time... Such a meihald prove effective in the
long term as a tool for making the Convention gystaeore flexible and capable of
adapting to new circumstances. [T]his method cHnrimowever,] apply to the
substantive rights set forth in the Convention orthie principles governing the
judicial system. Furthermore, any amendment woakkho be subject to the Court’s
approval.” The Wise Persons concluded that all igioms of Section Il of the
Convention could be made subject to a simplifie@rdment procedure, apart from a
list of those provisions “defining key institutidnastructural and organisational
elements of the judicial system of the Conventioamely the establishment of the
Court, its jurisdiction and the status of its jugigeTheir report exhaustively listed
those provisions that should be explicitly excludesin a simplified amendment
procedure; such provisions could either remairhe@onvention or be transferred to
the Statute. The Wise Persons’ proposal was camsiderior to the Interlaken
Conference, by the former Reflection Group (DH-SF3Dwhich welcomed and
supported it, recommending that it be examinechért

3. In the course of its work, the CDDH has had llemefit of the constant
participation of the Registry of the Court, incladian early exchange of views with
its Registrar, who presented the Court's documemt “imterlaken Follow-up:

! See doc. CDDH(2010)002, “Decisions of the ComraitiMinisters on the action to be taken
following the Interlaken Declaration and Terms @ff@&ence of the CDDH and subordinate bodies
involved in follow-up work to the Declaration.” Tee terms of reference have since been amended to
bring forward the date of completion of the fin@port on all issues other than the simplified
amendment procedure; see the CDDH Final Reporteasuores requiring amendment of the ECHR,
doc. CDDH(2012)R74 Addendumpara. 3 and footnote 2.

% See doc. CM(2006)203.

% See doc. DH-S-GDR(2008)012 App. Il
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Simplified Procedure for Amending the Conventiate@ of a Court Statutef"and of
the Opinion of the Committee of Legal Advisers anefnational Law (CAHDI)
concerning the introduction of a simplified proceslfor amendment of certain
provisions of the ECHR.It has also conducted a survey of whether membee$
domestic law, notably constitutional provisions,uleballow a Statute with the status
of an international treaty to be amended by a sfraglprocedure, in particular one
not involving ratification by national parliamer{tee further at Section E belofv).

4. On this basis, the CDDH has:

- Examined which provisions of Section Il of the Cention should be subject
to a simplified amendment procedure and which not;

- In the context of the possible introduction of angiified amendment
procedure, considered the possible treatment ofigpoms or matters not
found in the Convention, notably interim measunedan Rule 39 of the Rules
of Court, the pilot judgment procedure as set auRule 61 of the Rules of
Court and unilateral declarations (which will be tsubject of a specific rule
of Court due to enter into force on 1 Septembe2201

- Considered the possible procedure for simplifieceatiment, including the
respective roles of bodies mentioned in the Conwer{the Court, Committee
of Ministers, Assembly) and of civil society;

- Considered the modality for introduction of a siifiptl amendment procedure
and elaborated three possible illustrative models;

- Considered the possible legal status of a Stashiayld that be the preferred
modality for introducing a simplified amendment gedure;

-  Examined possible national and/ or international laroblems affecting
certain possible modalities for the introduction afsimplified amendment
procedure;

- Recalling the original arguments in favour of imweing a simplified
amendment procedure and in the light notably ofaffeeementioned possible
legal problems and other potential difficultieskdn position on whether and
how to continue work on the issue.

These aspects are addressed in detail in Sectimidv.

. CONSIDERATIONS RELEVANT TO INTRODUCING A SIMPIHIED
AMENDMENT PROCEDURE

A. Selection of provisions of Section Il of the ention that should be subject to a
simplified amendment procedure or not

5. On the basis of an analysis of views expresse@xperts, amongst other
sources, the CDDH has further elaborated upon $kengial criteria for identifying

* See doc. #3272054 v.1

® See doc. DH-PS(2011)006.

® See doc. DH-PS(2011)001, “Compatibility of a pbkssimplified amendment procedure with
domestic law: compilation of information provided imember States”.
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provisions of Section Il of the Convention that kcbie subject to a simplified
amendment procedure, as follols:

a. Only provisions of a purely institutionflprocedural or organisatioriatature
should be subject to a simplified amendment proeedu

b. Further to a. above, the following categories afvsion should be excluded
from the possible scope of a simplified amendmeocgdure:
i.  Provisions regulating basic principles (includinghet Court’s
jurisdiction);
ii.  Provisions whose amendment would amend, restrictexpand
Convention rights and freedortrs;
lii.  Provisions recognising rights of or imposing fun@smal obligations
on States Parti€s;
iv.  Provisions that would create pecuniary obligatifunsStates Parties;
v. Provisions affecting applicants’ or respondent &tategal positions,
including in proceedings before the Court.

c. The final choice of provisions that could be subjeca simplified amendment
procedure would depend also on the procedure et Section C below}.

d. The list of provisions currently found in the Contien that would be made
subject to a simplified amendment procedure mustdbaustive:?

6. Furthermore, some experts considered that it beyecessary to include
detailed specification of possible amendments.hla tonnection, it was noted that
Article 26(2) of the Convention, as amended by &rok No. 14, sets a precise limit
on the scope of possible amendment by the Committédinisters of the size of
Chambers of the CoulR.Specifying in advance, for all relevant provisiptie scope
of possible amendments that could be made by alifgdpprocedure would appear
an extremely challenging task, given the inhereffficdlty in imagining every
possible change that might be considered necessdiyture. This problem could
perhaps be avoided, however, if it were insteadsome way specified that no
amendment might be adopted under the simplifiedquore that would have the
effect of changing the nature of the affected mwis. In this case, it could also be
stated in the appropriate legal instrument (Corigandr Statute) that the provisions

" See in particular doc. DH-PS(2011)005, “Limitatam the scope of a possible simplified
amendment procedure: extract from information piediby member States concerning the
compatibility of a simplified amendment procedurighvdomestic law”.

8 See doc. DH-PS(2011)005.

° The description “organisational” has been usedbilgtin the Interlaken and Izmir Declarations, the
DH-PS’ terms of reference and the CAHDI Opinion.

1% See the report of the PAZDDH meeting, doc. CDDH(2011)R72, para. 8.

* Confirmed by the CAHDI in its Opinion.

12 Confirmed by the CAHDI in its Opinion.

13 See the CDDH Interim Activity Report on specifioposals for measures requiring amendment of
the Convention, doc. CDDH(2011)R72 Addendymdra. 27.

14 Confirmed by the CAHDI in its Opinion.

'3 Article 26(2) reads as follows: “At the requestioé Plenary Court, the Committee of Ministers may,
by a unanimous decision and for a fixed perioducedfrom seven] to five the number of judges @&f th
Chambers.”
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subject to a simplified amendment procedure weiemirely institutional, procedural
or organisational nature.

7. The CDDH has carefully applied the criteria @fragraph 5 above to the
provisions of Section Il of the Convention, so asdentify those which should be
subject to a simplified amendment procedure andehtbat should not. It may be
noted that the CDDH'’s position would exclude a éairgumber of provisions from the
scope of a simplified amendment procedure than avthe Wise Persons’ proposal.
This result, including preliminary arguments relgtito the various conclusions and
other relevant comments, can be found in the taffgppendix IIl

B. Possible treatment of provisions or mattersfoond in the Convention

8. The DH-PS’ terms of reference cover not onlyneixation of proposals for

making it possible to simplify amendment of the Gamtion’s provisions on

organisational issues, but also consideration ef tteatment of certain provisions
found in the Rules of Court, and other matters.

9. The CDDH considers that Rule 39 of the Rule€aiirt on interim measures,
Rule 61 on the pilot judgment procedure, and ueidtdeclarations may be suitable
for “upgrading” (enhancement of their normative ety to a Statute or the
Convention but that further consideration of podssilinclusion of additional
provisions of the Rules of Court could not feasiltlg undertaken at preséfi.
Although it would be possible for provisions onenin measures, the pilot judgment
procedure and unilateral declarations to be “upepfadirectly into the ConventioH,
most experts would prefer to include such provisiona Statute. Almost all experts
considered that the essential principles relatinthése matters should no¢ subject
to a simplified amendment procedure. Only a Statwith some substantive
provisions subject to a simplified amendment procednd others not would respond
to these preferences. For further details of th®8B discussions, see Appendix.IV

10. Many experts expressed their interest in atswidering other Rules of Court
under future terms of reference, once any Statwtg have been establish¥dEor
these experts, it would be preferable to have dutetawith some substantive
provisions subject to a simplified amendment procedand others not, should it in
future be considered desirable to upgrade additipravisions from the Rules of
Court or elsewhere. This would avoid dividing relet provisions between the
Convention and a Statute according to whether bthay would thereafter be subject
to a simplified amendment procedure. Instead,sslliés relating to the Court would
be reflected in the Statute, which would thus remaicomprehensive text, thereby
ensuring clarity and accessibility.

C. Possible procedure for simplified amendment

11. The CDDH discussed the possible procedure ifapldied amendment of
certain provisions of the Convention, coming tofibleowing conclusions:

' See the CDDH’s Interim Activity Report to the Coittee of Ministers, doc. CDDH(2011)R72
Addendum I, para. 29.

7 See doc. CDDH(2011)R72 Add. |, para. 29.

'8 See also the report of th& DH-PS meeting, doc. DH-PS(2011)R2, para. 17.
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a. Proposals to make amendments by the simplifiedggha® should come from
High Contracting Parties or from the Court.

b. The decision to pursue such proposals should Entak the Committee of
Ministers by qualified majority vote in the sendgeAnticle 20(d) of the Statute
of the Council of Europ&’

c. There should be formal provision for consultatioh the Parliamentary
Assembly, the Court (on proposals made by High faeting Parties) and,
possibly, the Commissioner for Human Rights.

d. Civil society should be given an opportunity to eegs its views effectively,
without formal provision to that effect.

e. Draft amendments should be adopted by the Commidfe#linisters by
unanimity in the sense of Article 20(a) of the Statof the Council of
Europe?®

12. In addition, the procedure could include agubthetween adoption and entry
into force during which any objection could be eais This would be primarily
intended to provide a solution to any national [awblems of certain member States
that had otherwise remained insurmountable (setdBde below). It was appreciated
that such an approach could delay and complicage dimplified amendment
procedure. This may be an inevitable price to mayréaching compromise. In this
context, it was noted that any such period shooldoe too short, otherwise it might
incite the government to refuse to adopt an amentnher fear that there would be
insufficient time to consult the national parliamesffectively; a period of nine
months was considered sufficient. Alternatively,mtght be possible to devise a
procedure whereby States be required explicitlyreéquest a period for possible
objections, the length of that period being fixadthe procedure for all cases; those
States that had requested the objection periodiagress their definitive position at
any time during the period (whilst being encouratgedo so as quickly as possible),
with failure to do so by the end of the period amting to tacit consent. Such a
procedure, whilst still a compromise, could proessl costly than the alternative in
terms of cumulative delay over time.

D. Possible modality for introduction of a simpdidi amendment procedure

13. The DH-PS’ terms of reference suggest two piessimodalities for
introducing a simplified amendment procedure: ifiglusion of relevant issues in a
Statute of the Court, with a new provision in then@ention establishing the Statute
and its amendment procedure; or (ii) (a) new prow(s) in the Convention allowing
certain other provisions of the Convention to beeaded by a simplified procedure.
The CDDH has also considered two subsidiarity goestwhich would arise should a
Statute be preferred: the disposition of provisiofisSection Il of the Convention

19 4[A] two-thirds majority of the representativesstiag a vote and of a majority of the represengativ
entitled to sit on the Committee.”

20“IT]he unanimous vote of the representatives ngsiivote, and of a majority of the representatives
entitled to sit on the Committee.”
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between the Statute and the Convention itself; taedchoice of legal instrument in
which the Statute should be contained (see SeEtioelow).

14. A majority of experts would prefer to introdueesimplified amendment
procedure by way of a Statute for the Court. Sorpegs would prefer to introduce a
simplified amendment procedure by way of a provisiothe Convention.

15. Should there be a Statute, some experts waeirpthat it contain all of
Section 1l of the Convention, in which case notddlits provisions would be subject
to the simplified amendment procedure. Other espeduld prefer dividing Section
II, by selecting provisions appropriate to a sidtl amendment procedure and
moving them to the Statute, with all other prowi@@emaining in the Convention.

16. lllustrative models for the different modalgtiean be found at Appendix V

17. The CDDH would underline that these illustratmodels are intended only to
give an impression of how the texts involved irfetiént modalities for introducing a

simplified amendment procedure would appear. Theettmodels should not in any
way be considered exclusive or final. In particuthere may be a fourth approach,
not represented amongst the three models, invothiegransfer of most of Section Il

of the Convention to a Statute, some of whose prons would be subject to a
simplified amendment procedure and others notaoekKey issues (e.g. the right of
individual application, the binding force and ex&on of judgments) would remain in

the Convention and, potentially, be addressedialadStatute.

E. Legal status of a Statute as possible modabity ifitroducing a simplified
amendment procedure

18. Opinions differed on the question of the appeadp legal status for a Statute,
should that be the preferred modality for introdigcia simplified amendment
procedure. The options considered were either alutsn of the Committee of
Ministers or a treaty.

19. Most experts were in favour of a Statute whih $tatus of a treaty. This would
allow inclusion in the Statute of either all of 8en Il of the Convention, including
those provisions that concerned, for example, sigirid obligations of States and
applicants; or only part of Section II, with thesteemaining in the Convention.

20. Some experts were in favour of a Statute coethin an instrument with the
legal status of a resolution of the Committee ohisters? if so, the simplified

amendment procedure for its provisions should lsedawn in the Convention. Some
experts indicated that such an approach could leeway of resolving or avoiding
potential difficulties under constitutional law é&ection F below). This approach
would only be possible, however, if Section Il dfetConvention were divided
between the Convention and the Statute; a Statatecontained all of Section Il of
the Convention should have treaty status, sinceoitild contain also provisions
imposing obligations on States. Indeed, it was chdbat should a Statute contain

I The possibility of such a resolution being adopiga conference of the parties to the Convention
was also mentioned.
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provisions imposing obligations on States, the dsimdaw of some member States
would oblige them to consider it as having theustadf a treaty, regardless of its
formal categorisation at international level. Somerts indicated, however, that
they could not accept the transfer of provisiosnfra treaty to a resolution, the latter
having lesser legal status and being inappropt@tmntain rules legally binding on
the Court, and thus could not accept a Statute tivétstatus of a resolution.

F. Possible national and/ or international law pepois affecting certain possible
modalities for the introduction or application ofianplified amendment procedure

21.  As noted in paragraph 3 above, the CDDH haduxiad a survey of possible
legal problems relating to introduction and apgilma of a simplified amendment
procedure and has examined the question repeatedlgetail. During these
discussions, several experts had indicated cepwaiential problems, which can be
summarised as follows:

a. As recognised from the outset, a simplified amenanpeocedure could only
be introduced by an amending protocol, whose dntoy/force would require
ratification for most, if not all States. Sinceghs the standard procedure for
amendment of the Convention, it would not pose leggal problems under
either national or international law.

b. Many States’ national law requires that in geneaahendments to treaties
(including the Convention) be ratified in the saweey as the treaty itself, i.e.
following parliamentary approval. For most such t&a however,
parliamentary approval would in any case not bedeeéefor the type of
amendment permitted to provisions of the natur@deen. Otherwise, the
parliamentary bill to ratify the protocol introdag the simplified amendment
procedure could contain an enabling clause thatldvaauthorise the
government to agree, without further parliamentapproval, to future
amendments made by that procedure.

c. Certain States’ national law would not, howeverowl for the above
possibility. Two possible solutions were found estproblem. One would be
to give the legal status of a resolution of the Guttee of Ministers to a
future Statute by which a simplified amendment pthoce would be
introduced. As noted in Section E above, howevarious objections have
been raised to this approach. The other possiblgi@o, for a Statute with
treaty status, would be to allow a period for obgt prior between adoption
and entry into force of amendments made by a sfiegliprocedure; where
necessary, national parliaments’ approval coulddigght during this period
(see Section C above).

d. In certain States, the Convention in its entiré®. (ncluding all of its Section
II) has constitutional status or has been incoeoranto national human
rights legislation. This would mean that introdoati at least, of a simplified
amendment procedure would require either congiitati or legislative
amendment. It was noted that this would also be#ise for amendment of the
Convention by the usual procedure of ratified ptoto This problem was
therefore considered to be surmountable in practice
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e. No problems under international law were identifoehcerning application of
a simplified amendment procedure.

22. It was noted that potential complications undational law could in most

cases be overcome if the scope of provisions sulige@ simplified amendment

procedure were clearly and exhaustively determineaidvance and if only those of
strictly organisational or procedural nature, matdhing upon rights or obligations of
States or applicants, were included (see Sectiabdve). A conclusive determination
of whether problems might exist under national taauld, however, only be made on
the basis of final draft text concerning provisi@ubject to a simplified amendment
procedure.

G. Whether and how to continue work on the issuea dimplified amendment
procedure

23. The CDDH fully agrees with the Group of Wisersdns' argument that
introduction of a simplified amendment procedure @®rtain provisions of the
Convention “could prove effective in the long teras a tool for making the
Convention system more flexible and capable of ad@o new circumstances” (see
paragraph 2 above). Although the list of provisifnasn Section Il of the Convention
that could be made subject to such a procedur@redsninarily identified by the
CDDH, is shorter than that proposed by the GroupVade Persons (see Section A
above), the CDDH still considers that there woutdsignificant value in introducing
it.

24. Many experts considered that introducing a Bfragp amendment procedure
by way of a Statute, in particular one with somevfsions subject to a simplified
amendment procedure and some not, would allowudhér potential advantages in
future. Subject to the CDDH being given appropriaiens of reference, additional
Rules of Court or other matters could have thenmnrative status enhanced through
“upgrading” into such a Statute (see further attiSed above), which would thereby
develop and be enriched over time; indeed, thisulshbe considered an essential
characteristic of any Statute. If so, further cdesation should be given to a
procedure for introducing into a Statute such aalgiati provisions (whose amendment
would thereafter be subject to a simplified procedluin order to maximise this
potential advantage. Since provisions that would daubject to a simplified
amendment procedure must be of the nature defineSection A above, it was
suggested that their transfer from the Rules ofrCou elsewhere (other than the
Convention) to a Statute could itself be by way aimplified procedure.

25. It is recalled that, although certain natioleglal problems may exist, none of
them are insurmountable (see Section F).

26. On the other hand, some experts have suggested simplified amendment
procedure might well never be used and have thestmumed its true potential to
increase the flexibility of the Convention systelm.this connection, reference was
made to Article 26(2) of the Convention (concernpugsible reduction in the size of
Chambers of the Court), which has not been apgiade the entry into force of
Protocol No. 14.
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27. Recalling that the Committee of Ministers’ niegtof 23 May 2012 has
instructed the CDDH to prepare an amending protooataining various provisions,
for adoption by the Committee of Ministers by threl eof 2013, as well as text for a
further protocol on advisory opinions by the sana¢edand that agreement on EU
accession to the Convention would also require amemnt of the Convention, one
expert suggested that further work on a simplifi@chendment procedure be
postponed so that the results of these other refaould be taken into consideration,
in particular to ascertain whether they involvedvsions that could be subject to a
simplified amendment procedure.

28. In addition, certain experts feared that theational parliaments may be

reluctant to ratify a Protocol introducing a sinfiplli amendment procedure that
would in future exclude their role in amendmenteftain provisions currently found

in the Convention. It was recalled, however, that procedure would be designed in
such a way as to minimise this risk.

H. Other considerations

29.  As noted above, some experts have shown greaest in “upgrading” into a
Statute a number of provisions now contained inRbkes of the Court, such that the
Court would no longer have the autonomy to amemsdlrules itself; instead, all
amendments to them would have to be approved bZtmemittee of Ministers. The
CDDH came, however, to the conclusion that it waubd be feasible, given the time
and budgetary constraints, to undertake such aepsogatisfactorily under the current
terms of reference. It therefore concluded thahsmork could take place in future in
a separate body with appropriate terms of reference

[I. CONCLUSIONS

30. On the basis of the above, the CDDH draws$dth@wving conclusions:

a. The Convention system would benefit from the intrctcbn of a simplified
amendment procedure for certain provisions of theveéntion.

b. Such a procedure should be introduced, despitevdineus problems and
counter-arguments mentioned above.

c. A majority of experts would prefer such a procedurde introduced by way
of a Statute of the Court. Most would prefer th&tatute contain provisions
relating to all of the issues found in Sectionfltlee Convention, although the
Convention could retain provisions relating to aertkey issues currently
found in Section Il; some of the provisions of sacBtatute would be subject
to a simplified amendment procedure, others not.

d. Some experts would prefer such a procedure totbadunced by way of a new
provision in the Convention. Most of these expedsld, however, also accept
introduction by way of a Statute, for some on ctaodithat it have the legal
status of a treaty.
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e. Certain other matters — namely interim measureguRdle 39 of the Rules of
Court, the pilot judgment procedure under Ruleaid unilateral declarations
— should have their normative status enhanced pgrading” either into the
Convention or, preferably, a Statute. AlImost alhgidered that the resulting
provisions should not be subject to a simplifieceatdment procedure.

f. Many experts also see potential future advantagetiaducing a Statute that
could develop and be enriched through transfet tf additional provisions
currently found in the Rules of Court or elsewhere.

g. There is agreement on the simplified amendmentgolae itself.

31. The CDDH therefore proposes that it be givathér terms of reference to
draft an amending protocol to the Convention altmg above lines. Many experts
consider that the CDDH should in future also besgifurther terms of reference to
consider which additional provisions of the Rulé€ourt or other matters should be
transferred to a Statute, if that is the modaktamned for introduction of a simplified
amendment procedure.
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Appendix |

Terms of reference of the DH-P&

Name of Committee: Committee of Experts on a simplified proceduredorendment of
certain provisions of the European Convention ombdu Rights
(DH-PS)

Type of Committee: ~ Committee of Experts

Source of terms of The Committee of Ministers on the proposal of theefing
reference: Committee for Human Rights (CDDH)

Terms of reference:
Having regard to:

Resolution Res(2005)47 on committees and subatelinodies, their terms of reference and
working methods,

the Declaration and Action Plan adopted at thghHevel Conference on the future of the
European Court of Human Rights (Interlaken, 18-&Brbary 2010), as endorsed by the
Committee of Ministers at their 120th Session (&toarg, 11 May 2010);

the Declaration and the Action Plan adopted aflthird Summit of Heads of State and
Government of the Council of Europe member staéar§aw, 16-17 May 2005; CM(2005)80
final, 17 May 2005), in particular chapter 1.1. ‘&ming the continued effectiveness of the
European Convention on Human Rights”;

the Convention for the Protection of Human Rigintsl Fundamental Freedoms (1950, ETS No.
5) and Protocol No. 14 to the ECHR, amending th#robsystem of the Convention (2004,
CETS No. 194).

Under the authority of the Steering CommitteeHoman Rights (CDDH) and in relation with
the implementation of the project 2008/DGHL/1403Hancing the control system of the
European Court of Human Rights” of the ProgrammAdiivities, the Committee is instructed
to:

examine in depth proposals for making it possiblsitplify amendment of the Convention’s
provisions, with such a procedure to be introdumgdieans of an amending Protocol to
the Convention;

consider in particular including the followiredements within a possible Statute and/or new
Convention provisions:

- certain provisions contained in Section Il of fieropean Convention on Human Rights, with
revision where necessary;

- certain provisions found in the Rules of the Gowith modification where necessary;

- other matters, including certain provisions foumather relevant treaties;

consider which bodies should be involved ie firocedure, including in particular the possible
roles of the Committee of Ministers, the Europeauwi€of Human Rights and the
Parliamentary Assembly (see also further below);

consider the most appropriate modality for ititeoduction of such a procedure, whether by (i)

22 Adopted 09 July 2010 (see doc. CM/Del/Dec(20109104.0/appendix8E) and extended on 07
December 2011 (see doc. CM/Del/Dec(2011)1129/4 .8aEhe Committee of Ministers.
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Vi.

Vii.

5A

5.B

inclusion of relevant issues in a Statute of ther€avith a new provision in the Convention
establishing the Statute and its amendment proeegha/or (ii) (a) new provision(s) in the
Convention allowing certain other provisions of be@nvention to be amended by a simplified
procedure;

consider the precise operation of the new proeedncluding the questions of:

- which body or bodies should have the right tgoese amendments;

- which body or bodies approval should be requiceddopt amendments;

- whether any decisions on adoption of amendmentise Committee of Ministers should be by
majority, and if so whether simple or qualified, loyanimity or by a “non-opposition”
procedure of implied consent;

take into account relevant elements of the VIAeesons’ report, as well as of the contributions
made on it by the Parliamentary Assembly, the Caliet Secretary General, the Commissioner
for Human Rights and civil society, in reply to tin@itation given at the 984th meeting of the
Ministers’ Deputies (17 January 2007);

in addition to the Interlaken Conference, taki account also the results of the Colloquy on
the future developments of the European Court ahéfu Rights in the light of the Wise
Persons’ report (San Marino, 22-23 March 2007)taedesults of other activities and
initiatives relating to the reform of the ECHR ®yst, including those undertaken by Sweden,
Norway and Poland.

Composition of the Committee:
Members

Governments of member states are entitled to appepresentatives with the relevant
qualifications concerning procedures in the framgwad international human rights protection
instruments, in particular the European Conventiotduman Rights.

The Council of Europe budget will bear the traved aubsistence expenses of 14 members
appointed by the following member states: Iceld@iajr), Armenia, Austria, Bulgaria, Czech
Republic, Estonia, Finland, France, Greece, PolRndsian Federation, Sweden, Switzerland
and United Kingdom.

The above-mentioned states may send (an) additiepegsentative(s) to meetings of the
Committee at their own expense.

Members appointed by the following states will hétveir travel and subsistence expenses
borne by their national authorities: Belgium, Genpa\etherlands, Norway.

Representatives appointed by other member statgpanticipate in the meetings of the
Committee at the expense of these states.

Each member state participating in the meetinge@fCommittee has the right to vote in
procedural matters.

Participants
The following committees may each send a repreteatdo meetings of the Committee,
without the right to vote and at the expense ofateesponding Council of Europe budgetary

article:

- the European Commission for the Efficiency oftibes(CEPEJ);
- the European Commission for Democracy through (agnice Commission”).

The Parliamentary Assembly may send (a) repradize(s) to meetings of the Committee,
without the right to vote and at the expense oddmiinistrative budget.
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The Council of Europe Commissioner for HumaigtRs may send (a) representative(s) to
meetings of the Committee, without the right toevahd at the expense of its administrative
budget.

The Registry of the European Court of Humanh®&gnay send (a) representative(s) to
meetings of the Committee, without the right toevahd at the expense of its administrative
budget.

The Conference of INGOs of the Council of Europey send (a) representative(s) to meetings
of the Committee, without the right to vote andhat expense of the body that (s)he (they)
represent(s).

Other participants

The European Commission and the Council of theogean Union may send (a)
representative(s) to meetings of the Committedhauit the right to vote or defrayal of
expenses.

States with observer status of the Council ofdpe (Canada, Holy See, Japan, Mexico, United
States of America) may send (a) representative(s)detings of the Committee, without the
right to vote or defrayal of expenses.

The following bodies and intergovernmental angsations may send (a) representative(s) to
meetings of the Committee, without the right toevot defrayal of expenses:

- Organisation for Security and Co-operation indp& (OSCE) / Office for Democratic
Institutions and Human Rights (ODIHR);
- Office of the United Nations High Commissioner Fuman Rights.

Observers

The following non member state:

- Belarus;

and the following non-governmental organisations atier bodies:

- Amnesty International;

- International Commission of Jurists (ICJ);

- International Federation of Human Rights (FIDH);

- European Roma and Travellers Forum;

- European Group of National Institutions for thefotion and Protection of Human Rights

may send (a) representative(s) to meetings of tirarflittee, without the right to vote or
defrayal of expenses.

Working methods and structures:
In order to fulfil its tasks, the Committee:

- may authorise the participation of other par@cifs and/or observers, without the right to vote
or defrayal of expenses;

- is authorised to seek, as appropriate and withinudgetary appropriations, the advice of
experts, to have recourse to studies preparediuttants and to consult relevant non-
governmental organisations and other members dfstiviety.

Bearing in mind the specific nature of this wotkybuld in the first place be for the Committee
of Experts for the improvement of procedures fer photection of human rights (DH-PR) to
give appropriate directions to this Committee gferts of restricted composition. The
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Committee will report on its activities to the DHRPThe DH-PR will then report to the CDDH.

It should be noted that the research, negotiatmhdaafting work on this issue will take a
relatively long time.

7. Duration:

These terms of reference will expire on 15 Ap@iL2.
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Appendix Il

List of documents

Title

Reference

Compilation of documents relevant to the discuss@na simplified
procedure for amendment of certain provisions o€ tonvention
(Document prepared by the Secretariat)

DH-PS(2010)001

Compilation of participants’ written contributions discussions at the firs
meeting (Document prepared by the Secretariat)

stDH-PS(2010)002

Interlaken Follow-up: Simplified Procedure for Andémg the Convention
(Idea of a Court Statute) (document submitted leyGburt)

#3272054_v1

Proposal for a Draft Statute of the European ColHuman Rights, by
Professor Helen Keller, Daniela Kithne & Andreashés, University of
Zurich (English only)

DH-PS(2010)003

Compatibility of a possible simplified amendmenogedure with domesti
law: Compilation of information provided by memb8tates (documen
prepared by the Secretariat)

t DH-PS(2011)001
t

Modalities for the introduction of a simplified amdment procedure
Possible illustrative models (document preparethbySecretariat)

- DH-PS(2011)002 (+
REV.1, REV.2 &
REV.3)

Internal Council of Europe procedure for preparatiand adoption o
international treaties (document prepared by theeSariat)

f DH-PS(2011)003

Compatibility of a possible simplified amendmenbgedure with domesti
law: Limitations of the scope of a possible siniptif amendment procedu
— Extract from the information provided by membéatSs (prepared by th
Secretariat)

c DH-PS(2011)005
[€

D

Opinion of the Committee of legal advisers on pubhiternational law
(CAHDI) concerning the introduction of a simplifiednendment procedur
for amendment of certain provisions of the ECHR

DH-PS(2011)006
e

Submission of the European Group of National HurRéghts Institutions
on Reform of the European Court of Human Rightsh® Committee of
experts on a simplified procedure for amendmermeotfain provisions of thé
European Convention on human rights (English only)

DH-PS(2011)007

17

Comments of the International Commission of Juriatanesty
International, Liberty, JUSTICE, AIRE Centre andeliights (English only)

DH-PS(2011)008




Appendix 1l

The scope of provisions that could be subject to

a simplified amendment procedure — outcome of the @nmittee’s discussions

Provisions on which there is provisional conseribasthey

PART |

should be subject to amendment by a simplified edace®

Provision Content Position of | Preliminary arguments in Preliminary Other comments
the Group favour of subl_)ection to arguments _against
of Wise SAP? subjection to SAP
Persons®
Article 24(2)— 2. When sitting in a single-judge formation, the Subject to | This provision is not It could also be
Registry and Court shall be assisted by rapporteurs who shath SAP fundamental to the transferred to the Rules
rapporteurs function under the authority of the President o institution of the Court. of Court.

the Court. They shall form part of the Court’s

Registry.

Article 26(1)bis—
Single-judge
formation,
Committees,
Chambers and Grand
Chamber

1.bis Committees shall consist of three judges
Chambers of seven judges and the Grand
Chamber of seventeen judges

. Subject to
a SAP

Flexible reform of the
judicial formations would
facilitate future
enhancement of the Court’s
productivity.

The size of certain judicial

Article 26(1) could be
divided into parts, some
subject to a SAP, others
not (see also under Part
below).

2 Any re-drafting of provisions on this table is fustrative purposes only and is not intende@ @soposal for amendment of those provisions.

%4 The criterion governing the Group of Wise Pers@amproach was “the removal from the “simplified” @mment procedure of provisions defining key ingtinal,
structural and organisational elements of the jatlgystem of the Convention, namely the establehinof the Court, its jurisdiction and the statbigojudges” (see doc.
CM(2006)203, “Report of the Group of Wise Persanthe Committee of Ministers,” 15 November 2006).
B «gAP” = gmplified anendment pcedure.
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formations should be subje
to a SAP.

~

Article 26(2) & (5)— 2. At the request of the plenary Court, the Subject to | Paragraph (2) already
Single-judge Committee of Ministers may, by a unanimous | a SAP reflects a SAP.
formation, decision and for a fixed period, reduce to five the
Committees, number of judges of the Chambers. Paragraph (5) is not
Chambers and Grand| [...] fundamental to the
Chamber 5. The Grand Chamber shall also include the institution of the Court
President of the Court, the Vice-Presidents, the
Presidents of the Chambers and other judges
chosen in accordance with the rules of the Coyrt.
When a case is referred to the Grand Chamber
under Article 43, no judge from the Chamber
which rendered the judgment shall sit in the
Grand Chamber, with the exception of the
President of the Chamber and the judge who sat
in respect of the High Contracting Party
concerned.
Article 27— 1. A single judge may declare inadmissible or| Subjectto | This article contains Application of the The principle of judicial
Competence of single| strike out of the Court’s list of cases an a SAP essentially organisational/ | principle of judicial | decision-making should
judges application submitted under Article 34, where procedural matters. decision-making not be subject to a SAP;
such a decision can be taken without further should not be subject other elements of Article
examination. to a SAP. 27 could be subject to it.
2. The decision shall be final.
3. If the single judge does not declare an The DH-GDR is
application inadmissible or strike it out, that discussing the possibility
judge shall forward it to a Committee or to a of giving non-judicial
Chamber for further examination. officials (e.g. senior
registry staff) the
authority to exercise
powers currently
exercised by single
judges
Article 28— 1. In respect of an application sub-mitted underSubject to | This article contains Application of the The principle of judicial
Competence of Article 34, a Committee may, by a unanimous| a SAP essentially organisational/ | principle of judicial | decision-making should
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Committees

vote,
(a) declare it inadmissible or strike it out of its
list of cases, where such decision can be taken
without further examination; or
(b) declare it admissible and render at the same
time a judgment on the merits, if the underlying
guestion in the case, concerning the
interpretation or the application of the
Convention or the Protocols thereto, is already
the subject of well-established case-law of the
Court.
2. Decisions and judgments under paragraph
shall be final.
3. If the judge elected in respect of the High
Contracting Party concerned is not a member jof
the Committee, the Committee may at any stage
of the proceedings invite that judge to take the
place of one of the members of the Committee,
having regard to all relevant factors, including
whether that Party has contested the applicatipn
of the procedure under paragraph 1 (b).

=

procedural matters.

decision-making
should not be subjec
to a SAP.

not be subject to a SAP;
1 other elements of Article
28 could be subject to it.

Article 29— Decisions
by Chambers on
admissibility and
merits

1. If no decision is taken under Article 27 or 28,Subject to
or no judgment rendered under Article 28, a | a SAP®
Chamber shall decide on the admissibility and
merits of individual applications submitted
under Article 34. The decision on admissibility
may be taken separately.

2. A Chamber shall decide on the admissibility
and merits of inter-State applications submitted
under Article 33. The decision on admissibility
shall be taken separately unless the Court, in
exceptional cases, decides otherwise.

This article is essentially
procedural.

The principle of
judicial decision-
making should not
be subject to a SAP;
it should be
contained in a treaty.

The principle of judicial

decision-making should
not be subject to a SAP;
other elements of Article
29 could be subject to it.

A Statute could provide
a treaty basis for the
principle.

Article 30—

Where a case pending before a Chamber raises j&uiho

This article is essentially

% [Opinions differed on whether this provision shoub subject to a SAP, with the majority consideritigt it should.]
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Relinquishment of
jurisdiction to the
Grand Chamber

a serious question affecting the interpretation
of the Convention or the Protocols thereto, or
where the resolution of a question before the
Chamber might have a result inconsistent with
a judgment previously delivered by the Court,
the Chamber may, at any time before it has
rendered its judgment, relinquish jurisdiction i
favour of the Grand Chamber, unless one of
the parties to the case objects.

a SAP'’

procedural.

Article 31— Powers of
the Grand Chamber

The Grand Chamber shall

(a) determine applications submitted either un
Article 33 or Article 34 when a Chamber has
relinquished jurisdiction under Article 30 or
when the case has been referred to it under
Article 43;

(b) decide on issues referred to the Court by ti
Committee of Ministers in accordance with
Article 46 § 4; and

(c) consider requests for advisory opinions
submitted under Article 47.

Subject to
darSAP

ne

Article 31 relates to Article
30.

Article 39(2)-(4)—

Friendly settlements

2. Proceedings conducted under paragraph 1
shall be confidential.

3. If a friendly settlement is effected, the Court
shall strike the case out of its list by means of
decision which shall be confined to a brief
statement of the facts and of the solution
reached.

4. This decision shall be transmitted to the
Committee of Ministers, which shall supervise
the execution of the terms of the friendly
settlement as set out in the decision.

Subject to
a SAP

a

Friendly settlements are an
important tool (the principal
as such (Article 39(1))
should therefore not be
subject to a SAP) but could
be developed and more
widely used.

Article 43(2) & (3)—
Referral to the Grand

2. A panel of five judges of the Grand Chambe

erSubject to
a SAP

shall decide whether to accept the request

Paragraphs (2) and (3) are
organisational/ procedural.

The principal as such
should not be subject to

D

27 ftOpinions differed on whether this provision shoule subject to a SAP, with the majority consideritigt it should.]
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Chamber 3. If the panel accepts the request, thadsr SAP, while its modality
Chamber shall decide the case by means of a A SAP would be useful could.
judgment. were it considered desirable
to change the Grand
Chamber’s jurisdiction or its
relations with the Chambers.
Article 47(3)— 3. Decisions of the Committee of Ministers |t&ubjectto | Paragraph (3) is essentially This provision concerns

Advisory opinions

request an advisory opinion of the Court shadl SAP

require a majority vote of the representati
entitled to sit on the Committee.

es

procedural.

Committee of Ministers’
procedures, not those of
the Court.

Article 48— Advisory
jurisdiction of the
Court

The Court shall decide whether a request for &ubject to

advisory opinion submitted by the Committee

Ministers is within its competence as defined

Avrticle 47.

of SAP
n

This article contains
procedural elaboration of
Article 47.
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Provision Content Position Preliminary arguments | Preliminary arguments Other comments
of the againstsubjection to SAP| in favour of subjection
Group of to SAP
Wise
Persons
Article 19— To ensure the observance of the Not This is a fundamental The Court’s essential role should
Establishment of | engagements undertaken by the High | subject to | provision which be clarified.
the Court Contracting Parties in the Convention ang SAP establishes the very
the Protocols thereto, there shall be set|up existence of the Court.
a European Court of Human Rights,
hereinafter referred to as “the Court”. It
shall function on a permanent basis.
Article 20— The Court shall consist of a number of | Not This contains the This provision may be
Number of judges | judges equal to that of the High subject to | fundamental principle that reconsidered depending on the
Contracting Parties. a SAP a judge is elected in outcome of DH-GDR
respect of each High consideration of the suggestion
Contracting Party (see alsp that a new filtering mechanism b
Article 22). composed of ad hoc judges.
Article 21— 1. The judges shall be of high moral Not This contains a There may in future be a need to
Criteria for office | character and must either possess the | subject to | fundamental principle add to the criteria for office to
qualifications required for appointment toa SAP ensuring the quality of include e.g. gender balance and

high judicial office or be jurisconsults of
recognised competence.

2. The judges shall sit on the Court in
their individual capacity.

3. During their term of office the judges
shall not engage in any activity which is

judges and the standing o
the Couirt.

linguistic competence.

2 Any re-drafting of provisions on this table is fustrative purposes only and is not intende@ @soposal for amendment of those provisions.
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incompatible with their independence,
impatrtiality or with the demands of a full
time office; all questions arising from the
application of this paragraph shall be
decided by the Court.

Article 22 — The judges shall be elected by the Not This is a fundamental
Election of judges | Parliamentary Assembly with respect to| subject to | provision contributing to
each High Contracting Party by a majorjtya SAP judicial independence.
of votes cast from a list of three
candidates nominated by the High
Contracting Party.
Article 23— Terms| 1. The judges shall be elected for a periptllot This is a fundamental
of office and of nine years. They may not be re-electedsubject to | principle contributing to
dismissal 2. The terms of office of judges shall a SAP judicial independence.
expire when they reach the age of 70.
3. The judges shall hold office until
replaced. They shall, however, continue to
deal with such cases as they already have
under consideration.
4. No judge may be dismissed from offige
unless the other judges decide by a
majority of two-thirds that that judge hag
ceased to fulfil the required conditions.
Article 24(1)— 1. The Court shall have a Registry, the | Not
Registry and functions and organisation of which shall subject to
rapporteurs be laid down in the rules of the Court. | a SAP
Article 25 (a)-(c) | The plenary Court shall Not The provisions of Article 25 coulg
& (e)-(f) —Plenary | (a) elect its President and one or two subject to be revised but should remain in
Court Vice-Presidents for a period of three a SAP the Convention.
years; they may be re-elected;
(b) set up Chambers, constituted for a
fixed period of time;
(c) elect the Presidents of the Chambers of

the Court; they may be re-elected;

[...]
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(e) elect the Registrar and one or more
Deputy Registrars;
(f) make any request under Article 26 §

2

Article 25(d)—

Plenary Court

The plenary Court shall

[...]
(d) adopt the rules of the Court;

Not
subject to
a SAP

The Court’s power to
adopt its own Rule of
Court is fundamental to itg

operational independencel

D

Article 26(1) — 1. To consider cases brought before it, thslot The various judicial Article 26(1) could be divided intq
Single-judge Court shall sit in a single-judge formationsubject to | formations define the parts, some subject to a SAP,
formation, in Committees, in Chambersandina | a SAP Court’s functioning. others not (see also under Part |
Committees, Grand Chamber. The Court’'s Chambers above).
Chambers and shall set up Committees for a fixed period
Grand Chamber | of time.
Article 26(3) — When sitting as a single judge, a judge | Not This reflects the important| There is a need for
Single-judge shall not examine any application againstsubject to | consideration of actual and flexible amendment
formation, the High Contracting Party in respect of| a SAP apparent impartiality should in the future the
Committees, which that judge has been elected. underlying the introduction single-judge formation
Chambers and of the single-judge be considered no longer|
Grand Chamber procedure. necessary.
Article 26(4)— 4. There shall sit as ax officiomember | Not The presence of the Underlying related
Single-judge of the Chamber and the Grand Chambelr subject to | “national judge” is provisions may be
formation, the judge elected in respect of the High| a SAP important to the judicial subject to a SAP.
Committees, Contracting Party concerned. If there is functioning of the Court.
Chambers and none or if that judge is unable to sit, a
Grand Chamber | person chosen by the President of the
Court from a list submitted in advance by
that Party shall sit in the capacity of
judge.
Article 32— 1. The jurisdiction of the Court shall Not
Jurisdiction of the | extend to all matters concerning the subject to
Court interpretation and application of the a SAP

Convention and the Protocols thereto
which are referred to it as provided in

Articles 33, 34, 46 and 47.
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2. In the event of dispute as to whether
Court has jurisdiction, the Court shall
decide.

the

Article 33— Inter-
State cases

Any High Contracting Party may refer tg
the Court any alleged breach of the
provisions of the Convention and the
Protocols thereto by another High
Contracting Party.

Not
subject to
a SAP

Article 34—
Individual
applications

The Court may receive applications fron
any person, non-governmental
organisation or group of individuals
claiming to be the victim of a violation by
one of the High Contracting Parties of th
rights set forth in the Convention or the
Protocols thereto. The High Contracting
Parties undertake not to hinder in any w
the effective exercise of this right.

n Not
subject to
a SAP

e

ay

Article 35—
Admissibility
criteria

1. The Court may only deal with the
matter after all domestic remedies have
been exhausted, according to the gener
recognised rules of inter-national law, a
within a period of six months from the
date on which the final decision was
taken.

2. The Court shall not deal with any
application submitted under Article 34
that

(a) is anonymous; or

(b) is substantially the same as a matte
that has already been examined by the
Court or has already been submitted to
another procedure of international
investigation or settlement and contains
no relevant new information.

3. The Court shall declare inadmissible

Not
subject to
allySAP
nd

The Court does not apply
any hierarchy to the
admissibility criteria; all
are fundamental to the
right of individual petition.

The admissibility criteria
are very sensitive issues;
make them subject to a
SAP would greatly
complicate later
discussions on modalities
of adoption and the
simplified procedure itself.

Paragraphs (2) & (3) are
less fundamental than (1
and could be subject to
SAP, allowing greater
flexibility in future.

[0

~

15
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any individual application submitted
under Article 34 if it considers that:

(a) the application is incompatible with
the provisions of the Convention or the
Protocols thereto, manifestly ill-founded
or an abuse of the right of individual
application; or

(b) the applicant has not suffered a
significant disadvantage, unless respect
for human rights as defined in the
Convention and the Protocols thereto
requires an examination of the applicati
on the merits and provided that no case
may be rejected on this ground which h
not been duly considered by a domestic
tribunal.

4. The Court shall reject any application
which it considers inadmissible under th
Article. It may do so at any stage of the
proceedings.

DN

AS

is

Article 36 —Third
party intervention

1. In all cases before a Chamber or the
Grand Chamber, a High Contracting Pa
one of whose nationals is an applicant
shall have the right to submit written
comments and to take part in hearings.
2. The President of the Court may, in th
interest of the proper administration of
justice, invite any High Contracting Part
which is not a party to the proceedings
any person concerned who is not the
applicant to submit written comments or]
take part in hearings.

3. In all cases before a Chamber or the
Grand Chamber, the Council of Europe
Commissioner for Human Rights may
submit written comments and take part

Not
rtgubject to
a SAP

D

~

=)

This is not a provision
concerning organisation
and is not a purely
procedural provision.

Paragraph (1) contains a
right; paragraph (2)
contains a prerogative.

Third party interventions
play an important role in
the Court’s proceedings.

Certain conceivable
amendments could have
significant effects.

Third party interventions
are not fundamental to
the Court as an
institution.

Any possible amendmer
would not be so radical
as to exclude a SAP.

Some situations are not adequat
covered by existing provisions,
e.g. third party interventions by
non-States parties.

ply
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hearings.

There is no obvious need
to increase the flexibility
of the current provision;
the Rules of Court and the
Court’s practice allow for
all reasonable
requirements.

Article 37— 1. The Court may at any stage of the Not Striking out is an Article 37 is not clear, e.g. the
Striking out proceedings decide to strike an subject to | important part of the term “for any other reason” gives
applications application out of its list of cases where| a SAP Court’s exercise of judicia the Court too much interpretative|
the circumstances lead to the conclusion authority; it is linked to margin.
that Article 19.
(a) the applicant does not intend to pursue The Court should give clearer
his application; or Power to strike out is of reasons for strike-out decisions.
(b) the matter has been resolved; or crucial significance to the
(c) for any other reason established by the right of individual petition,
Court, it is no longer justified to continue it is linked to Articles 34 &
the examination of the application. 35.
However, the Court shall continue the
examination of the application if respect The “respect for human
for human rights as defined in the rights” and restoration
Convention and the Protocols thereto s¢ clauses are necessary to
requires. preserving the Court’s
2. The Court may decide to restore an essential role and
application to its list of cases if it protecting the situation of
considers that the circumstances justify applicants.
such a course.
Article 37 already allows
the Court sufficient
flexibility.
Article 38 — The Court shall examine the case togetheétot This is a fundamental Article 38 is not

Examination of the|

with the representatives of the parties a

hdubject to

provision for the Court’s

fundamental to the Cour

[




29 DH-PS(2012)R4 Addendum |
case if need be, undertake an investigation, fa SAP functioning. as an institution.
the effective conduct of which the High
Contracting Parties concerned shall Its second part is neither
furnish all necessary facilities. organisational nor
procedural.
The Court has referred to
States’ non-compliance
with Article 38 in its
judgments; amendment by
ratified protocol would
therefore be preferable to
that by the Committee of
Ministers.
It already allows for all
necessary flexibility.
Article 39(1) — 1. At any stage of the proceedings, the | Not Friendly settlements are an
Friendly Court may place itself at the disposal of| subject to | important tool; the
settlements the parties concerned with a view to a SAP principal as such should
securing a friendly settlement of the therefore not be subject tg
matter on the basis of respect for human a SAP.
rights as defined in the Convention and
the Protocols thereto.
[...]
Article 40— Public | 1. Hearings shall be in public unless the Not Open justice is a This is related to Article 45
hearings and Court in exceptional circumstances subject to | fundamental principle. (reasons for decisions and
access to decides otherwise. a SAP judgments).
documents 2. Documents deposited with the There is no conceivable
Registrar shall be accessible to the public need for change and no The Rules of Court do not fully
unless the President of the Court decides need for greater flexibility. reflect the principle of public
otherwise. access to documents.
Article 41— Just If the Court finds that there has been a | Not The Court’'s competence tp The Court’s interpretation of

satisfaction

violation of the Convention or the

subject to

award just satisfaction is

Article 41, in particular the term
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Protocols thereto, and if the internal law] a SAP fundamental to its essentjal “if necessary,” is too wide.
of the High Contracting Party concerned role in protecting human
allows only partial reparation to be made, rights. The Court’s practice of awarding
the Court shall, if necessary, afford just just satisfaction lacks transparen
satisfaction to the injured party. Article 41 is not an and contributes to unrealistic
operational or procedural expectations on the part of
provision. applicants.
Article 41 already allows
the Court all necessary
flexibility.
Article 42— Judgments of Chambers shall become | Not Article 42 serves no apparent
Judgments of final in accordance with the provisions of subject to purpose in the light of Article
Chambers Article 44 § 2. a SAP 44(2).
Article 43(1)— 1. Within a period of three months from | Not Article 43(1) has The existence of the

Referral to the
Grand Chamber

the date of the judgment of the Chambe

r,subject to

any party to the case may, in exceptionala SAP

connections to the right of
individual petition.

Grand Chamberis a
vestige of the pre-

cases, request that the case be referred to Protocol No. 11 system
the Grand Chamber. and is not fundamental t
the Court’s functioning.
Article 43(2) bis— | 2.bis The panel shall accept the request iNot This provision defines the
Referral to the the case raises a serious question affectisgbject to | jurisdiction of a panel to
Grand Chamber | the interpretation or application of the | a SAP refer cases to the Grand
Convention or the Protocols thereto, or a Chamber.
serious issue of general importance.
Article 44— Final | 1. The judgment of the Grand Chamber| Not Paragraph (1) reflects the
judgments shall be final. subject to | principle of legal certainty
2. The judgment of a Chamber shall a SAP (finality of judgments).
become final
(a) when the parties declare that they will Paragraph (3) is
not request that the case be referred to the fundamental to the

Grand Chamber; or
(b) three months after the date of the
judgment, if reference of the case to the|

principle of open justice.
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Grand Chamber has not been requested,;
or
(c) when the panel of the Grand Chambgr
rejects the request to refer under Article
43.
3. The final judgment shall be published.

Article 45 — 1. Reasons shall be given for judgments Not Paragraph (1) is The Court does not in practice
Reasons for as well as for decisions declaring subject to | fundamental to open give reasons for decisions that are
judgments and applications admissible or inadmissible.| a SAP justice. accessible to applicants, paragraph
decisions 2. If a judgment does not represent, in (1) should therefore be clarified.

whole or in part, the unanimous opinion Paragraph (2) contributes

of the judges, any judge shall be entitled to the development of the

to deliver a separate opinion. case-law and

understanding of the

Convention and is very
highly valued by the Court
as providing for judicial
freedom of expression.

Article 46(1) & (2) | 1. The High Contracting Parties underNot Paragraphs (1) and (2)
— Binding force take to abide by the final judgment of thesubject to | contain fundamental
and execution of | Court in any case to which they ar@ SAP principles governing the
judgments parties. status of the Court and the
2. The final judgment of the Court shall institutional role of the
be transmitted to the Committee of Committee of Ministers.
Ministers, which shall supervise its
execution. They have existed since

the inception of the
Convention system and
there has never been any
need to increase their
flexibility or otherwise
amend them.

Article 46(3), (4) | 3. If the Committee of Ministers considers Not Rmaphs (3) and (4) Paragraphs (3)-(5) are If temsél to a Statute,
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& (5) — Binding that the supervision of the execution of aubject to | were added recently in essentially procedural, | paragraphs (3)-(5) could be
force and final judgment is hindered by a problena SAP order to create flexibility | creatinglex specialidor | accompanied by relevant
execution of of interpretation of the judgment, it may in ascertaining the correct| paragraphs (1)-(2). Committee of Ministers’ rules of
judgments refer the matter to the Court for a ruling interpretation of judgments procedure for the supervision of

on the question of interpretation. A and responding to refusal | They were added the execution of judgments, since

referral decision shall require a majority to abide by a final relatively recently by both the Committee if Ministers

vote of two thirds of the representatives judgment respectively. Protocol No. 14 and and the Court now play certain

entitled to sit on the Committee. there is little if any roles with respect to execution ar

4. If the Committee of Ministers considers Discussions on paragraphsexperience of their its supervision.

that a High Contracting Party refuses|to (3)-(5) were a very operation in practice;

abide by a final judgment in a case |to difficult part of the they may need to be

which it is a party, it may, after serving negotiation of Protocol No| adapted in future in the

formal notice on that Party and by 14. light of experience.

decision adopted by a majority vote |of

two-thirds of the representatives entitled

to sit on the Committee, refer to the Coprt

the question whether that Party has failed

to fulfil its obligation under paragraph 1.

5. If the Court finds a violation of

paragraph 1, it shall refer the case to the

Committee of Ministers for consideration

of the measures to be taken. If the Court

finds no violation of paragraph 1, it shall

refer the case to the Committee of

Ministers, which shall close its

examination of the case.
Article 47(1)— 1. The Court may, at the request of thNot Paragraph (1) is an

Advisory opinions

Committee of Ministers, give advisor

ysubject to

opinions on legal questions concerning SAP
the interpretation of the Convention aphd

the Protocols thereto.

important part of the
definition of the Court’s
jurisdiction.

Article 47(2) —

Advisory opinions

2. Such opinions [on legal questions
concerning the interpretation of the
Convention and the Protocols thereto —

Not
subject to
a SAP

n

para. (1)] shall not deal with any questiq

Paragraph (2) is closely
related to paragraph (1)
and contributes to defining

the Court’s jurisdiction.

Paragraph (2) may need to be
amended in response to
developments concerning adviso

nd

ry

opinions, e.g. allowing superior
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relating to the content or scope of the
rights or freedoms defined in Section | g
the Convention and the Protocols theret
or with any other question which the
Court or the Committee of Ministers
might have to consider in consequence
any such proceedings as could be
instituted in accordance with the
Convention.

o —

national courts to request them.

Article 49 — 1. Reasons shall be given for advisoriot Article 49 is the equivalent This article contains
Reasons for opinions of the Court. subject to | for advisory opinions of | procedural elaboration of
advisory opinions | 2. If the advisory opinion does nota SAP Article 45 for judgments | Article 47.
represent, in whole or in part, the and decisions.
unanimous opinion of the judges, any
judge shall be entitled to deliver |a
separate opinion.
3. Advisory opinions of the Court shall be
communicated to the Committee pf
Ministers.
Article 50— The expenditure on the Court shall pblot The Court’'s budgetis a | This is not a key, It should be recalled that the
Expenditure on thg borne by the Council of Europe. subject to | very important and fundamental provision. | forthcoming accession of the EU
Court a SAP politically sensitive matter (not a CE member State) to the
It could be subjectto a | ECHR and the possible
SAP involving unanimity| introduction of fees for applicants
on the part of the may be relevant considerations i
Committee of Ministers. | future.
Article 51— The judges shall be entitled, during th&lot The privileges and This provision could also be
Privileges and exercise of their functions, to thesubjectto | immunities of internationa included in a possible Statute.
immunities of privileges and immunities provided for [na SAP functionaries are a core
judges Article 40 of the Statute of the Council of principle of international
Europe and in the agreements made law.

thereunder.




Appendix IV

Possible treatment of provisions or matters not fond in the Convention
Further details of the CDDH'’s discussions

As regards the three specific issues that may béabde for “upgrading”
(enhancement of their normative status) to a Statutthe Convention, the result of
discussions in the CDDH was as follows:

Interim measures. The great majority agreed that the Statute shacoldgtain the
essential principle underpinning the Court’s corepee to indicate interim measures
and States’ obligation to abide by them and thhaspects of the issue should be
addressed in a single, separate article, for glantd visibility. Such an article should
be placed in proximity to a provision on individugbplications. Many experts felt
that the relevant Statute provision should alsafgléhe circumstances in which the
Court could exercise its competence. It was sugdetstat the Court’'s own case-law
could provide relevant material, notably the judgmi&n the case oAl-Saadoon &
Mufdhi v. U.K, in which the Court stated that it would make mdaigation of interim
measures under Rule 39 “only if there is an imminisk of irreparable damagé®;
alternatively, the American Convention on Humanh&gcould provide inspiratioff,
although some felt that this might be overly resive and that the Court’s freedom to
respond to different situations should not be r&stl. It was also suggested that a
reasonableness criterion be included, referringblgtto situations where action was
interdicted when already underway. It was obsethatthe Court’s current practite
and revised Practice Direction should already avoabt such situations. Some felt
that any attempt at regulating the Court’s abitidyexercise this competence would
run contrary to the aim of increasing its abilibyreact flexibly.

Pilot judgment procedure. Again, the great majority agreed that the essentia
principle underpinning the Court's competence toerafe the pilot judgment
procedure and deliver a pilot judgment should bggfaded,” either into the Statute
(Model 1) or the Convention itself (Model | orebause all of its Statute’s provisions
would be subject to the simplified amendment praced Model II). All aspects
should be addressed in a single, separate artaelarity and visibility. Such an
article should be placed in proximity to a provismn the binding force and execution
of judgments. Many felt that more than just thettek Rule 61(1) was needed,
although to include all of Rule 61 would be excessunbalanced and inappropriate;
paragraphs (2) (in its first sentence), (3) and ltdwever, contained important points
and could be considered for inclusion. Others ofegskthat the more of Rule 61 were
transferred to a Statute, the greater would be rdguction in simplicity and
flexibility, notably in the future evolution of thalot judgment procedure.

29 App. no. 61498/08, judgment of 02/03/10, para..160

%0 Article 63(2) of the ACHR states that “In casesrfreme gravity and urgency, and when necessary
to avoid irreparable damage to persons, the Cbait adopt such provisional measures as it deems
pertinent in matters it has under consideratiomé Suggestion made in the DH-PS would replace the
word “and” with “or.”

%1 See, for example, the Court’s judgment in the cdgd-Saadoon & Mufdhi v. U.Kop. cit.,

paragraph 161.
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c. Unilateral declarations. Again, the great majority agreed that the Statinteukl
contain the essential principle underpinning the eafsunilateral declarations and that
all aspects should be addressed in a single, depantecle, for clarity and visibility.
Many felt that the relevant article should refertb@ need for a prior attempt to
resolve the case through a friendly settlementckvishould generally be preferred
due to the greater involvement of the applicanivds noted, however, that unilateral
declarations were preferable in some situationsh sas where a State wished to
resolve a large number of similar applicationsrateo The relevant article could also
contain a provision excluding the possibility oét@ourt partially accepting a State’s
unilateral declaration and proceeding to give judgtron the issues covered by parts
it had not accepted; unilateral declarations shtwelcaccepted either in their entirety
or not at all. Many felt that reference to the Gsuability to restore a case to its list
was unnecessary, since such a competence wouddlplexist under Article 19(2) of
the Statuté? It was suggested that a Statute provision shotdless the question of
confidentiality, namely the possible reference tbatld be made in subsequent
proceedings to unilateral declarations not acceptethe Court. Most were against
unilateral declarations being transmitted to them@uttee of Ministers for
supervision of execution, since this would furtbeer-load the latter.

2| e. Article 37(2) ECHR.
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Appendix V

Modalities for the introduction of a simplified amendment procedure:
Possible illustrative models

Introduction

The present document contains three illustrativeletso for the introduction of a
simplified amendment procedure.

Model | would subject certain provisions of Section Il thie Convention to a
simplified amendment procedure, established bywa®@envention provision. The list
of provisions set out in the “new Article x” reflscthe provisional determination of
which provisions should be subject to a simplifdendment procedure and which
not, as reflected in the report of th& heeting®® The model also includes possible
text for new Convention provisions on interim measuthe pilot judgment procedure
and unilateral declarationse. matters not currently found in the Conventiore#ives
open the question of whether or not these new gimns would be subject to the
simplified amendment procedure (they are not iretudh the list of provisions that
may be subject to the simplified amendment proeadur

Model Il is a Statute-based approach. It includes possixiefor new Convention
provisions establishing a Statute and definingpiteeedure for its amendment; in this
model, this latter provision is included in the @ention, although it could equally well
be included the Statute itself (see Model 1ll), ddahe latter have the legal status of a
treaty. It also includes possible text for the @tgton the basis that all of its substantive
provisions would be subject to the simplified amaedt procedure. In addition, it
includes text (that used in Model 1) in relationimterim measures, the pilot judgment
procedure and unilateral declarations as the Hasigrovisions introducing these
matters into the Convention.

For illustrative purposes, Model Il is followed ihis document by Section Il of the
Convention, as it would appear with the relevaow®ons removed to a Statute.

Model Il is also a Statute-based approach. It suggestsférang all of Section Il of
the Convention to a Statute, along with the posstbkt for provisions on interim
measures, the pilot judgment procedure and urdllatierclarations, and finishes with a
provision setting out a simplified amendment pragedand specifying those
provisions to which this procedure could apply.

* k% %

% See doc. DH-PS(2011)R2 Appendix Il1.
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Model |

A provision in the Convention concerning provisioekting to organisational matters
as well as other issues not currently found inGbavention

New Article x of the European Convention on Human Ryhts

1. Amendments to the following articles of Sectioroilthis Convention may
be proposed to the Committee of Ministers by anghHContracting Party
or by the Court:

- Art. 24(2), concerning [non-judicial] rapporteurssesting single
judges;

- Art. 26(1), insofar as it concerns the size of sorgular judicial
formations, but excluding their type;

- Art. 26(2), concerning reduction in the size of Glers;

- Art. 26(5), concerning the composition of the Gr&ltthmber;

- Art. 27, insofar as it concerns the competenceirgjles judges but
excluding the principle of judicial decision-makjng

- Art. 28, insofar as it concerns the competence oh@ittees but
excluding the principle of judicial decision-makijng

- [Art. 29, insofar as it concerns decisions by Charabon
admissibility and merits but excluding the prineipbf judicial
decision-making;]

- [Art. 30 concerning relinquishment of jurisdicticb@ the Grand
Chamber;]

- Art. 31 concerning powers of the Grand Chamber;

- Art. 39(2)-(4) concerning friendly settlements bexcluding the
essential principle;

- Art 43(2) & (3) concerning referral to the Grand abtber but
excluding the grounds on which the panel of fiveges shall accept
requests for referral;

- Art. 47(3) concerning Committee of Ministers’ prdoee for
requesting advisory opinions;

- Art. 48 concerning the Court’s advisory jurisdictio

2. The Committee of Ministers may decide to pursugroposal made in
accordance with paragraph 1 of this article byrttagority provided before
in Article 20.d of the Statute of the Council ofrBpe.

3. After having consulted the Parliamentary Assenithe Commissioner for
Human Rights] and, in the case of an amendmentopeap by a High
Contracting Party, after having also consulted@oert, the Committee of
Ministers may adopt an amendment proposed in aanoedwith paragraph
1 of this Article by the majority provided for inrédcle 20.a of the Statute of
the Council of Europe.

4. The Secretary General of the Council of Europalscommunicate any
amendments thus adopted to the High ContractingeRar



DH-PS(2012)R4 Addendum | 38

5. [Any amendment adopted in accordance with thevalparagraph shall
enter into force following the expiry of a perioi[aine] months after the
date on which it has been communicated by the @egr&eneral to the
High Contracting Parties, unless, during that mkremy High Contracting
Party notifies the Secretary General of its obpecto the entry into force of
the amendment.]

Interim measures
Article 34bis — Interim measures

1 [Where there is an imminent risk of irreparabemage,F* a Chamber or,
where appropriate, its President may, at the reafes party or of any other
person concerned, or of its own motion, indicateh® parties any interim
measure which it considers should be adopted imteeests of the parties or
of the proper conduct of the proceedings befot? it.

2 The High Contracting Parties undertake to altigleany interim measure
indicated to them by the Court under paragrapgh 1.

Pilot judgment procedure
Article 45bis — Pilot judgment procedure

1 The Court may initiate a pilot-judgment procedluand adopt a pilot
judgment where the facts of an application revaalhie Contracting State
concerned the existence of a structural or syst@mablem or other similar
dysfunction which has given rise or may give riszaimilar applications.

2 Before initiating a pilot-judgment procedurege t@ourt shall first seek the
views of the parties on whether the application aunelxamination results
from the existence of such a problem or dysfunciiotne Contracting State
concerned and on the suitability of processingapglication in accordance
with that procedure.

3 The Court shall in its pilot judgment identifgth the nature of the structural
or systemic problem or other dysfunction as esthblil as well as the type of
remedial measures which the Contracting State ¢onadds required to take
at the domestic level by virtue of the operativevsions of the judgment.

4 The Court may direct in the operative provisiofighe pilot judgment that
the remedial measures referred to in paragraplo@eabe adopted within a

3 SeeAl-Saadoon & Mufdhi v. U.Kapp. no. 61498/08, judgment of 02/03/10, parf. 16
Alternatively, this paragraph could begin with thealification “In cases of extreme gravity and

urgency or when necessary to avoid irreparable datmaspired by Article 63(2) of the American
Convention on Human Rights.

% Text taken from Rule 39, para. 1 of the Rules ofi€
% Based on Article 46(1) ECHR
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specified time, bearing in mind the nature of theasures required and the
speed with which the problem which it has identifan be remedied at the

domestic level.

Unilateral declarations

Article 39bis — Unilateral declarations

1 [If a friendly settlement under Article 22 camnbe effected,] a High
Contracting Party may make a unilateral declaratih a view to resolving

the issue raised by the c&Se.

1bis The fact of a High Contracting Party havingda a unilateral declaration
under paragraph 1 shall be confidential.

2 If the unilateral declaration offers a suffididrasis for the Court to find that
respect for human rights as defined in the Conwenaind the Protocols
thereto does not require it to continue its exationaof the case, the Court
shall strike the case out of its list by means odlexision that shall be
confined to a brief statement of the facts anchefundertakings given in the
unilateral declaration made by the High Contraciagty.

3" Text partially based on Article 39(1) ECHR.
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Model I

A Statute containing provisions relating to orgatimal matters
and other issues not currently found in the Conwgant

(interim measures, the pilot judgment procedurewanicteral declarations)

New Article x of the European Convention on Humarights

There shall be a Statute of the European Courturhdih Rights. The Statute shall be
laid down in a [Protocol to the Convention] / [Region that the Committee of
Ministers is hereby empowered to adopt].

New Article (x+1) of the European Convention on Huan Rights®

1

Proposals for the amendment of the Statute mayduke to the Committee of
Ministers of the Council of Europe by any High Qawting Party or by the
European Court of Human Rights.

The Committee of Ministers may decide to pursugraposal made in
accordance with paragraph 1 of this article byrttegority provided before in
Article 20.d of the Statute of the Council of Eueop

After having consulted the Parliamentary Assembdlye Commissioner for
Human Rights] and, and in the case of an amendprapiosed by a High
Contracting Party, after having also consulted @wart, the Committee of
Ministers may adopt an amendment proposed in aanoedwith paragraph 1 of
this Article by the majority provided for in Artiel 20.a of the Statute of the
Council of Europe.

The Secretary General of the Council of Europall scommunicate any
amendments thus adopted to the High ContractinigBar

[Any amendment adopted in accordance with thealparagraphs shall enter
into force following the expiry of a period of [®hmonths after the date on
which it has been communicated by the Secretaryefaérto the High
Contracting Parties, unless, during that period; Biigh Contracting Party
notifies the Secretary General of its objectionthie entry into force of the
amendment.]

Interim measures

Article 34bis — Interim measures

1

[Where there is an imminent risk of irreparabi&enage,f°® a Chamber or,
where appropriate, its President may, at the reafes party or of any other

% N.b. this is the same procedure as for Model .
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person concerned, or of its own motion, indicateh® parties any interim
measure which it considers should be adopted imteeests of the parties or
of the proper conduct of the proceedings befot? it.

2 The High Contracting Parties undertake to altigleany interim measure
indicated to them by the Court under paragraph 1.

Pilot judgment procedure
Article 45bis — Pilot judgment procedure

1 The Court may initiate a pilot-judgment procedluand adopt a pilot
judgment where the facts of an application revaalhie Contracting State
concerned the existence of a structural or syst@mublem or other similar
dysfunction which has given rise or may give riszaimilar applications.

[2 Before initiating a pilot-judgment procedurdetCourt shall first seek the
views of the parties on whether the application aunelxamination results
from the existence of such a problem or dysfunciiotne Contracting State
concerned and on the suitability of processingapglication in accordance
with that procedure.

3 The Court shall in its pilot judgment identifgth the nature of the structural
or systemic problem or other dysfunction as esthblil as well as the type of
remedial measures which the Contracting State ¢onadds required to take
at the domestic level by virtue of the operativevsions of the judgment.

4 The Court may direct in the operative provisiofighe pilot judgment that
the remedial measures referred to in paragraplo@eabe adopted within a
specified time, bearing in mind the nature of theasures required and the
speed with which the problem which it has identif@an be remedied at the
domestic level.]

Unilateral declarations
Article 39bis — Unilateral declarations
1 [If a friendly settlement under Article 22 camhnbe effected,] a High

Contracting Party may make a unilateral declarath a view to resolving
the issue raised by the céSe.

% SeeAl-Saadoon & Mufdhi v. U.Kapp. no. 61498/08, judgment of 02/03/10, parf. 16
Alternatively, this paragraph could begin with thealification “In cases of extreme gravity and
urgency or when necessary to avoid irreparable datinspired by Article 63(2) of the American
Convention on Human Rights.

0 Text taken from Rule 39, para. 1 of the Rules ofi@

“! Based on Article 46(1) ECHR

“2 Text partially based on Article 39(1) ECHR.
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1bis The fact of a High Contracting Party havingda a unilateral declaration
under paragraph 1 shall be confidential.

2 If the unilateral declaration offers a suffididrasis for the Court to find that
respect for human rights as defined in the Conwenaind the Protocols
thereto does not require it to continue its exatmonaof the case, the Court
shall strike the case out of its list by means oflexision that shall be
confined to a brief statement of the facts anchefundertakings given in the
unilateral declaration made by the High Contractagty.
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Statute of the European Court of Human Right§®

Article 1 (24 ECHRY" — Registry and rapporteurs

1 When sitting in a single-judge formation, theu@ashall be assisted by rapporteurs
who shall function under the authority of the Ritest of the Court. They shall form
part of the Court’s registry.

Article 2 (26(1)° and 26(2) & (5) ECHR)- Single-judge formation, committees,
Chambers and Grand Chamber

1 Committees shall consist of three judges, Chasnbkseven judges and the Grand
Chamber of seventeen judges.

2  Atthe request of the plenary Court, the Conwmittf Ministers may, by a unanimous
decision and for a fixed period, reduce to fiverthenber of judges of the Chambers.

3  The Grand Chamber shall also include the Pressafehe Court, the Vice-Presidents,
the Presidents of the Chambers and other judgeseho accordance with the rules
of the Court. When a case is referred to the G@namber under Article 143
ECHR) no judge from the Chamber which rendered therpedd shall sit in the
Grand Chamber, with the exception of the Presidérhe Chamber and the judge
who sat in respect of the High Contracting Partyceoned.

Article 3 (27 ECHR)— Competence of single judges

1 A single judge may declare inadmissible or stidkit of the Court’s list of cases an
application submitted under Article 29 of the Camien*® where such a decision can
be taken without further examination.

2  The decision shall be final.

3 If the single judge does not declare an apptinahadmissible or strike it out, that
judge shall forward it to a committee or to a Chanfor further examination.

Article 4 (28 ECHR)— Competence of committees

1 In respect of an application submitted underickrt29 of the Convention, a
committee may, by a unanimous vote,

a declare it inadmissible or strike it out oflist of cases, where such decision can
be taken without further examination; or

“3 This illustrative model Statute comprises the wh®ection Il of the Convention, including only
those provisions provisionally identified by the B#$ as suitable for a simplified amendment
procedure and with the addition of provisions conicgy interim measures, the pilot judgment
procedure and unilateral declarations.

“ The numbers in italics between brackets that ¥ollee numbers of articles of the Statute relate to
articles of the Convention as it currently reads.

4> Only the part of Art. 26(1) of the Convention cemting the size of non-singular judicial formations
should be subject to a simplified amendment proeedu

“% For the purposes of this model Statute, the nuimipef Convention articles relates to the
Convention as it would read if amended by remov¥akotain provisions to the Statute (see the second
part of Model II).
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b  declare it admissible and render at the samme &i judgment on the merits, if the
underlying question in the case, concerning therpmétation or the application
of the Convention or the Protocols thereto, is amlyethe subject of well-
established case-law of the Court.

2 Decisions and judgments under paragraph 1 lsbdilhal.

3 If the judge elected in respect of the High Caxting Party concerned is not a
member of the committee, the committee may at #agesof the proceedings invite
that judge to take the place of one of the membietise committee, having regard to
all relevant factors, including whether that Pdrég contested the application of the
procedure under paragraph 1.b.

[Article 5 (29 ECHR)— Competence of Chambers

1 If no decision is taken under Article 3 of2¥ or 28 ECHR)or no judgment rendered
under Article 428 ECHR) a Chamber shall decide on the admissibility aedtsiof
individual applications submitted under Article @xhe Convention. The decision on
admissibility may be taken separately.

2 A Chamber shall decide on the admissibility ametits of inter-State applications
submitted under Article 28 of the Convention. Tleeision on admissibility shall be
taken separately unless the Court, in exceptiaeds; decides otherwise.]

[Article 6 (30 ECHR)— Relinquishment of jurisdiction to the Grand Charnber

Where a case pending before a Chamber raisesicuss@juestion affecting the

interpretation of the Convention or the protocbisréto, or where the resolution of a

qguestion before the Chamber might have a resuttngistent with a judgment

previously delivered by the Court, the Chamber matyany time before it has

rendered its judgment, relinquish jurisdiction @avdur of the Grand Chamber, unless

one of the parties to the case objects.]

Article 7 (31 ECHR)— Powers of the Grand Chamber

The Grand Chamber shall

a determine applications submitted either undeicld 28 or Article 29 of the
Convention when a Chamber has relinquished jutisdiacunder Article 6(30
ECHR)or when the case has been referred to it underldiil(43 ECHR)

b decide on issues referred to the Court by tlenr@ittee of Ministers in
accordance with Article 40, paragraph 4 of the @otien; and

c consider requests for advisory opinions suleahittinder Article 41 of the
Convention.
Article 9 (39 ECHR)— Friendly settlements

1 Proceedings conducted under Article 34 of thev€ntion shall be confidential.
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If a friendly settlement is effected, the Cosintll strike the case out of its list by
means of a decision which shall be confined taef btatement of the facts and of the
solution reached.

This decision shall be transmitted to the Cornmmitof Ministers, which shall
supervise the execution of the terms of the frigre#ittlement as set out in the
decision.

]
Article 12 (43 ECHR)- Referral to the Grand Chamber

A panel of five judges of the Grand Chamber Ishetept a request made under
Article 37 paragraph 1 of the Convention if theecesses a serious question affecting
the interpretation or application of the Conventimnthe protocols thereto, or a
serious issue of general importance.

If the panel accepts the request, the Grand BG&ashall decide the case by means of
a judgment.
Article 15 (47 ECHR) - Advisory opinions

Decisions of the Committee of Ministers to requesadvisory opinion of the Court
shall require a majority vote of the representatiestitled to sit on the Committee.

Article 16 (48 ECHR)— Advisory jurisdiction of the Court
The Court shall decide whether a request forduisary opinion submitted by the

Committee of Ministers is within its competence defined in Article 41 of the
Convention.
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European Convention on Human Rights
Section Il

Article 19

Establishment of the Court

To ensure the observance of the engagements ukeleitg the High Contracting Parties in
the Convention and the Protocols thereto, theré bhaset up a European Court of Human
Rights, hereinafter referred to as “the CourtsHall function on a permanent basis.

Article 20
Number of judges
The Court shall consist of a number of judges etu#iat of the High Contracting Parties.

Article 21

Criteria for office

1. The judges shall be of high moral character angt either possess the qualifications
required for appointment to high judicial officelm# jurisconsults of recognised competence.
2. The judges shall sit on the Court in their indidal capacity.

3. During their term of office the judges shall nehgage in any activity which is
incompatible with their independence, impartiabitywith the demands of a full-time office;
all questions arising from the application of tha&gagraph shall be decided by the Court.

Article 22

Election of judges

The judges shall be elected by the Parliamentaryedbly with respect to each High
Contracting Party by a majority of votes cast frarist of three candidates nominated by the
High Contracting Party.

Article 23

Terms of office and dismissal

1. The judges shall be elected for a period of ggers. They may not be re-elected.

2. The terms of office of judges shall expire witlegy reach the age of 70.

3. The judges shall hold office until replaced. {¥ieall, however, continue to deal with such
cases as they already have under consideration.

4. No judge may be dismissed from office unlessdtier judges decide by a majority of
two-thirds that that judge has ceased to fulfil bbguired conditions.

Article 24

Registry and rapporteurs

1. The Court shall have a Registry, the functiamd erganisation of which shall be laid down
in the rules of the Court.

Article 25

Plenary Court

The plenary Court shall

(a) elect its President and one or two Vice-Preggltor a period of three years; they may be
re-elected;

(b) set up Chambers, constituted for a fixed peadbtime;

(c) elect the Presidents of the Chambers of thetCiiey may be re-elected;

(d) adopt the rules of the Court;

(e) elect the Registrar and one or more Deputy SRegs;

() make any request under Article 2 of the Staaitthe Court.

Article 26
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Single-judge formation, Committees, Chambers and Gand Chamber

1. To consider cases brought before it, the Ccduatl sit in a single-judge formation, in
Committees, in Chambers and in a Grand Chamber. Gdat's Chambers shall set up
Committees for a fixed period of time.

2. When sitting as a single judge, a judge shdllexamine any application against the High
Contracting Party in respect of which that judge been elected.

3. There shall sit as ax officiomember of the Chamber and the Grand Chamber tlye jud
elected in respect of the High Contracting Partyceoned. If there is none or if that judge is
unable to sit, a person chosen by the Presidetiteo€ourt from a list submitted in advance
by that Party shall sit in the capacity of judge.

Article 27

Jurisdiction of the Court

1. The jurisdiction of the Court shall extend tbraktters concerning the interpretation and
application of the Convention and the Protocolsdteewhich are referred to it as provided in
Articles 28, 29, 40 and 41.

2. In the event of dispute as to whether the Cloastjurisdiction, the Court shall decide.

Article 28

Inter-State cases

Any High Contracting Party may refer to the Couny alleged breach of the provisions of the
Convention and the Protocols thereto by anotheh ldigntracting Party.

Article 29

Individual applications

The Court may receive applications from any person;-governmental organisation or group
of individuals claiming to be the victim of a vitilan by one of the High Contracting Parties
of the rights set forth in the Convention or thetBcols thereto. The High Contracting Parties
undertake not to hinder in any way the effectivereise of this right.

Article 30

Admissibility criteria

1. The Court may only deal with the matter aftédaimestic remedies have been exhausted,
according to the generally recognised rules ofrintgional law, and within a period of six
months from the date on which the final decisiors veken.

2. The Court shall not deal with any applicatiobrsitted under Article 29 that

(a) is anonymous; or

(b) is substantially the same as a matter thatalraady been examined by the Court or has
already been submitted to another procedure ofnat®nal investigation or settlement and
contains no relevant new information.

3. The Court shall declare inadmissible any indigidapplication submitted under Article 29
if it considers that:

(a) the application is incompatible with the prosms of the Convention or the Protocols
thereto, manifestly ill-founded, or an abuse ofiilgat of individual application; or

(b) the applicant has not suffered a significastdivantage, unless respect for human rights
as defined in the Convention and the Protocolsetberequires an examination of the
application on the merits and provided that no e¢aag be rejected on this ground which has
not been duly considered by a domestic tribunal.

4. The Court shall reject any application whichadnsiders inadmissible under this Article. It
may do so at any stage of the proceedings.

Article 31
Third party intervention
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1. In all cases before a Chamber or the Grand ChgnebHigh Contracting Party one of
whose nationals is an applicant shall have thet tiglsubmit written comments and to take
part in hearings.

2. The President of the Court may, in the inteoéshe proper administration of justice, invite
any High Contracting Party which is not a partythe proceedings or any person concerned
who is not the applicant to submit written commenrtsake part in hearings.

3. In all cases before a Chamber or the Grand Cegrtiie Council of Europe Commissioner
for Human Rights may submit written comments ake fzart in hearings.

Article 32

Striking out applications

1. The Court may at any stage of the proceedingslel¢o strike an application out of its list
of cases where the circumstances lead to the cionlthat

(a) the applicant does not intend to pursue hidicgijon; or

(b) the matter has been resolved; or

(c) for any other reason established by the Cours no longer justified to continue the
examination of the application.

However, the Court shall continue the examinatibrithe application if respect for human
rights as defined in the Convention and the Prdsoit@reto so requires.

2. The Court may decide to restore an applicatioiist list of cases if it considers that the
circumstances justify such a course.

Article 33

Examination of the case

The Court shall examine the case together witlrépeesentatives of the parties and, if need
be, undertake an investigation, for the effectiordrict of which the High Contracting Parties
concerned shall furnish all necessary facilities.

Article 34

Friendly settlements

1. At any stage of the proceedings, the Court magepitself at the disposal of the parties
concerned with a view to securing a friendly sattdat of the matter on the basis of respect
for human rights as defined in the Convention dedRrotocols thereto.

Article 35

Public hearings and access to documents

1. Hearings shall be in public unless the Courtekteptional circumstances decides
otherwise.

2. Documents deposited with the Registrar shallabeessible to the public unless the
President of the Court decides otherwise.

Article 36

Just satisfaction

If the Court finds that there has been a violatwbrthe Convention or the Protocols thereto,
and if the internal law of the High Contracting azoncerned allows only partial reparation
to be made, the Court shall, if necessary, affostl $atisfaction to the injured party.

Article 37

Referral to the Grand Chamber

1. Within a period of three months from the datéhefjudgment of the Chamber, any party to
the case may, in exceptional cases, request thaase be referred to the Grand Chamber.

Article 38
Final judgments
1. The judgment of the Grand Chamber shall be final



49 DH-PS(2012)R4 Addendum |

2. The final judgment shall be published.

Article 39

Reasons for judgments and decisions

1. Reasons shall be given for judgments as welfoasdecisions declaring applications
admissible or inadmissible.

2. If a judgment does not represent, in whole gudrt, the unanimous opinion of the judges,
any judge shall be entitled to deliver a separpteion.

Article 40

Binding force and execution of judgments

1. The High Contracting Parties under-take to abigéhe final judgment of the Court in any
case to which they are parties.

2. The final judgment of the Court shall be transsdi to the Committee of Ministers, which
shall supervise its execution.

3. If the Committee of Ministers considers that gupervision of the execution of a final
judgment is hindered by a problem of interpretatibthe judgment, it may refer the matter to
the Court for a ruling on the question of

interpretation. A referral decision shall requirenajority vote of two thirds of the
representatives entitled to sit on the Committee.

4. If the Committee of Ministers considers thatigitHContracting Party refuses to abide by a
final judgment in a case to which it is a partyniy, after serving formal notice on that Party
and by decision adopted by a majority vote of tivods of the representatives entitled to sit
on the Committee, refer to the Court the questitwethver that Party has failed to fulfil its
obligation under paragraph 1.

5. If the Court finds a violation of paragraph tLshall refer the case to the Committee of
Ministers for consideration of the measures to deen. If the Court finds no violation of
paragraph 1, it shall refer the case to the Coremittf Ministers, which shall close its
examination of the case.

Article 41

Advisory opinions

1. The Court may, at the request of the Committeklinisters, give advisory opinions on
legal questions concerning the interpretation ef@onvention and the Protocols thereto.

2. Such opinions shall not deal with any questiating to the content or scope of the rights
or freedoms defined in Section | of the Conventiond the Protocols thereto, or with any
other question which the Court or the CommitteeMifisters might have to consider in
consequence of any such proceedings as could hi#uted in accordance with the
Convention.

Article 42

Reasons for advisory opinions

1. Reasons shall be given for advisory opinionefCourt.

2. If the advisory opinion does not represent, ole or in part, the unanimous opinion of the
judges, any judge shall be entitled to deliver@asate opinion.

3. Advisory opinions of the Court shall be commuatéa to the Committee of Ministers.

Article 43
Expenditure on the Court
The expenditure on the Court shall be borne byliwencil of Europe.

Article 44
Privileges and immunities of judges
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The judges shall be entitled, during the exerciteheir functions, to the privileges and
immunities provided for in Article 40 of the Stagubf the Council of Europe and in the

agreements made thereunder.
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Model 1l

A Statute containing the provisions currently foum&ection Il of the Convention
and other issues not currently found in the Coneant
(namely interim measures, the pilot judgment praceend unilateral declarations)

New Article 19 of the European Convention on HumarRrights

There shall be a European Court of Human Righteeifefter referred to as “the
Court”. The Statute of the Court shall be laid dawm= [Protocol to the Convention] /
[Resolution that the Committee of Ministers is figrempowered to adopt].

Statute of the European Court of Human Righté’

Article 1 (19 ECHR)— Establishment of the Court

To ensure the observance of the engagementstaiketerby the High Contracting
Parties in the Convention for the Protection of lnnRights and Fundamental
Freedoms and the Protocols thereto and in thisut8tathere shall be set up a
European Court of Human Rights, hereinafter refetee as “the Court.” It shall

function on a permanent basis.

Article 2 (20 ECHR)— Number of judges

The Court shall consist of a number of judgesabtpthat of the High Contracting
Parties.

Article 3 (21 ECHR)— Criteria for office

1 The judges shall be of high moral characterraost either possess the qualifications
required for appointment to high judicial office be jurisconsults of recognised
competence.

2  The judges shall sit on the Court in their ifdlilal capacity.

3 During their term of office the judges shall reigage in any activity which is
incompatible with their independendmpartiality or with the demands of a full-time
office; all questions arising from the applicatiointhis paragraph shall be decided by
the Court.

Article 4 (22 ECHR)— Election of judges
The judges shall be elected by the Parliamemtasgmbly with respect to each High
Contracting Party by a majority of votes cast fratist of three candidates nhominated
by the High Contracting Party.

Article 5 (23 ECHR)— Terms of office and dismissal

" This illustrative model Statute comprises the h&ection Il of the Convention, with the addition
(in italics) of the illustrative text concerningtémim measures, the pilot judgment procedure and
unilateral declarations as set out in Model Il. \i¢heew article numbering has been adopted, the
numbers in brackets refer to the relevant artiofabe Convention.
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The judges shall be elected for a period of yeas. They may not be re-elected.
The terms of office of judges shall expire wkiezy reach the age of 70.

The judges shall hold office until replaced. ybball, however, continue to deal with
such cases as they already have under consideration

No judge may be dismissed from office unlessatiher judges decide by a majority
of two-thirds that that judge has ceased to fth##l required conditions.

Article 6 (24 ECHR)— Registry and rapporteurs

1

The Court shall have a registry, the functiomd arganisation of which shall be laid
down in the rules of the Court.

When sitting in a single-judge formation, theu@cshall be assisted by rapporteurs
who shall function under the authority of the Riest of the Court. They shall form
part of the Court’s registry.

Article 7 (25 ECHR)- Plenary Court

The plenary Court shall

a elect its President and one or two Vice-Pres&déor a period of three years;
they may be re-elected,;

b  setup Chambers, constituted for a fixed peritime;

¢ elect the Presidents of the Chambers of thetCithey may be re-elected,
d adopt the rules of the Court;

e elect the Registrar and one or more DeputysRacs;

f  make any request under Article 8, paragraph 2.

Article 8 (26 ECHR) — Single-judge formation, committees, Chambers an&rand
Chamber

1

To consider cases brought before it, the Cdwadl sit in a single-judge formation, in
committees of three judges, in Chambers of sevdgesiand in a Grand Chamber of
seventeen judges. The Court’s Chambers shall sehmamittees for a fixed period of
time.

At the request of the plenary Court, the Conwaittf Ministers may, by a unanimous
decision and for a fixed period, reduce to fiverthenber of judges of the Chambers.

When sitting as a single judge, a judge shdllexamine any application against the
High Contracting Party in respect of which thatgadhas been elected.

There shall sit as an ex officio member of theu@ber and the Grand Chamber the
judge elected in respect of the High ContractingyReoncerned. If there is none or if
that judge is unable to sit, a person chosen byPthsident of the Court from a list
submitted in advance by that Party shall sit incdyeacity of judge.
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The Grand Chamber shall also include the Presafehe Court, the Vice-Presidents,
the Presidents of the Chambers and other judgesechin accordance with the rules
of the Court. When a case is referred to the G&lmamber under Article 27, no judge
from the Chamber which rendered the judgment sitailh the Grand Chamber, with

the exception of the President of the Chamber bagudge who sat in respect of the
High Contracting Party concerned.

Article 9 (27 ECHR)— Competence of single judges

1

A single judge may declare inadmissible or etiikit of the Court’s list of cases an
application submitted under Article 16, where sactecision can be taken without

further examination.

The decision shall be final.

If the single judge does not declare an appdinahadmissible or strike it out, that
judge shall forward it to a committee or to a Chanfor further examination.

Article 10 (28 ECHR)— Competence of committees

1

In respect of an application submitted underickrt16, a committee may, by a
unanimous vote,

a declare it inadmissible or strike it out oflist of cases, where such decision can
be taken without further examination; or

b declare it admissible and render at the same & judgment on the merits, if the
underlying question in the case, concerning thergmétation or the application
of the Convention or the Protocols thereto, is aalyethe subject of well-
established case-law of the Court.

Decisions and judgments under paragraph 1 Isédithal.

If the judge elected in respect of the High @acting Party concerned is not a
member of the committee, the committee may at #amyesof the proceedings invite
that judge to take the place of one of the membietise committee, having regard to
all relevant factors, including whether that Pdrag contested the application of the
procedure under paragraph 1.b.

Article 11 (29 ECHR)— Competence of Chambers

1

If no decision is taken under Article 9 or 10,no judgment rendered under Article
10, a Chamber shall decide on the admissibility rmedts of individual applications
submitted under Article 16. The decision on adrhibtsi may be taken separately.

A Chamber shall decide on the admissibility amerits of inter-State applications
submitted under Article 15. The decision on adrhilisi shall be taken separately
unless the Court, in exceptional cases, decideswise.

Article 12 (30 ECHR)— Relinquishment of jurisdiction to the Grand Chanber

Where a case pending before a Chamber raisesicussejuestion affecting the
interpretation of the Convention or the protocabisréto, or where the resolution of a
question before the Chamber might have a resultbiniistent with a judgment
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previously delivered by the Court, the Chamber mayany time before it has
rendered its judgment, relinquish jurisdiction avdur of the Grand Chamber, unless

one of the parties to the case objects.

Article 13 (31 ECHR)- Powers of the Grand Chamber

The Grand Chamber shall

a determine applications submitted either undeicla 15 or Article 16 when a
Chamber has relinquished jurisdiction under Artit or when the case has
been referred to it under Article 27;

b decide on issues referred to the Court by tlen@ittee of Ministers in
accordance with Article 31, paragraph 4; and

c consider requests for advisory opinions sulechiinder Article 32.

Article 14 (32 ECHR)- Jurisdiction of the Court

1

2

The jurisdiction of the Court shall extend tbrahtters concerning the interpretation
and application of the Convention and the protottedseto which are referred to it as
provided in Articles 15, 16, 31 and 32.

In the event of dispute as to whether the Cmastjurisdiction, the Court shall decide.

Article 15 (33 ECHR)— Inter-State cases

Any High Contracting Party may refer to the Coarty alleged breach of the
provisions of the Convention and the protocolsdteby another High Contracting

Party.

Article 16 (34 ECHR)—- Individual applications

The Court may receive applications from any pgremn-governmental organisation
or group of individuals claiming to be the victinh @ violation by one of the High
Contracting Parties of the rights set forth in @@nvention or the protocols thereto.
The High Contracting Parties undertake not to himdany way the effective exercise
of this right.

Article 17 — Interim measures

1

[Where there is an imminent risk of irreparatEmagef a Chamber or, where
appropriate, its President may, at the request pamy or of any other person
concerned, or of its own motion, indicate to thdipa any interim measure which it
considers should be adopted in the interests gbdinies or of the proper conduct of
the proceedings before'it.

8 SeeAl-Saadoon & Mufdhi v. U.Kapp. no. 61498/08, judgment of 02/03/10, parf. 16
Alternatively, this paragraph could begin with thealification “In cases of extreme gravity and
urgency or when necessary to avoid irreparable daimaspired by Article 63(2) of the American
Convention on Human Rights.

9 Text taken from Rule 39, para. 1 of the Rules ofi@
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2 The High Contracting Parties undertake to abig@ny interim measure indicated
to them by the Court under paragrapti 1.

Article 18 (35 ECHR)— Admissibility criteria

1 The Court may only deal with the matter aftdrdammestic remedies have been
exhausted, according to the generally recognided nf international law, and within
a period of six months from the date on which thalfdecision was taken.

2  The Court shall not deal with any applicatiobmsitted under Article 16 that
a is anonymous; or

b is substantially the same as a matter thaalneady been examined by the Court
or has already been submitted to another procedinternational investigation
or settlement and contains no relevant new infaonat

3 The Court shall declare inadmissible any indigidapplication submitted under
Article 16 if it considers that :

a the application is incompatible with the pravis of the Convention or the
Protocols thereto, manifestly ill-founded, or amusd of the right of individual
application; or

b the applicant has not suffered a significasadvantage, unless respect for
human rights as defined in the Convention and tleéoBols thereto requires an
examination of the application on the merits anavigled that no case may be
rejected on this ground which has not been dulysidemned by a domestic
tribunal.

4  The Court shall reject any application whichcdénsiders inadmissible under this
Article. It may do so at any stage of the procegslin

Article 19 (36 ECHR)— Third party intervention

1 In all cases before a Chamber or the Grand CagraliHigh Contracting Party one of
whose nationals is an applicant shall have the t@blubmit written comments and to
take part in hearings.

2  The President of the Court may, in the inteoésthe proper administration of justice,
invite any High Contracting Party which is not atpao the proceedings or any
person concerned who is not the applicant to subnitiien comments or take part in
hearings.

3 In all cases before a Chamber or the Grand Chgnihe Council of Europe
Commissioner for Human Rights may submit writtemopeents and take part in
hearings.

Article 20 (37 ECHR)- Striking out applications

1 The Court may at any stage of the proceedingslel¢o strike an application out of
its list of cases where the circumstances leakdg@onclusion that

*¥ Based on Article 46(1) ECHR
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a the applicant does not intend to pursue tpscagpion; or
b  the matter has been resolved; or

¢ for any other reason established by the Ciustno longer justified to continue
the examination of the application.

However, the Court shall continue the examinatibthe application if respect for
human rights as defined in the Convention and tbtpols thereto so requires.

2 The Court may decide to restore an applicatoitstlist of cases if it considers that
the circumstances justify such a course.

Article 21 (38 ECHR)— Examination of the case

The Court shall examine the case together wihréipresentatives of the parties and,
if need be, undertake an investigation, for thedi¥e conduct of which the High
Contracting Parties concerned shall furnish alessary facilities.

Article 22 (39 ECHR)- Friendly settlements

1 At any stage of the proceedings, the Court magepitself at the disposal of the
parties concerned with a view to securing a frigragittlement of the matter on the
basis of respect for human rights as defined inGbavention and the Protocols
thereto.

2  Proceedings conducted under paragraph 1 shedirifielential.

3 If a friendly settlement is effected, the Cosintll strike the case out of its list by
means of a decision which shall be confined taef btatement of the facts and of the
solution reached.

4  This decision shall be transmitted to the Cortamitof Ministers, which shall
supervise the execution of the terms of the frigralttlement as set out in the
decision.

Article 23 — Unilateral declarations

1 [Iif a friendly settlement under Article 22 cahbe effected,] a High Contracting Party
may make a unilateral declaration with a view tsohleng the issue raised by the
case’

1bis The fact of a High Contracting Party havingde a unilateral declaration under
paragraph 1 shall be confidential.

2 If the unilateral declaration offers a suffididrasis for the Court to find that respect
for human rights as defined in the Convention drel Rrotocols thereto does not
require it to continue its examination of the cdbe, Court shall strike the case out
of its list by means of a decision that shall befited to a brief statement of the
facts and of the undertakings given in the unitdteeclaration made by the High
Contracting Party.

Article 24 (40 ECHR)— Public hearings and access to documents

*1 Text partially based on Article 39(1) ECHR.
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Hearings shall be in public unless the Courexeeptional circumstances decides
otherwise.

Documents deposited with the Registrar shaladmessible to the public unless the
President of the Court decides otherwise.

Article 25 (41 ECHR)— Just satisfaction

If the Court finds that there has been a viokatd the Convention or the protocols
thereto, and if the internal law of the High Contiag Party concerned allows only
partial reparation to be made, the Court shaheifessary, afford just satisfaction to
the injured party.

Article 26 (42 ECHR)- Judgments of Chambers

Judgments of Chambers shall become final in decme with the provisions of
Article 28, paragraph 2.

Article 27 (43 ECHR)— Referral to the Grand Chamber

1

Within a period of three months from the dateéhef judgment of the Chamber, any
party to the case may, in exceptional cases, redoaisthe case be referred to the
Grand Chamber.

A panel of five judges of the Grand Chamberlsiadept the request if the case raises
a serious question affecting the interpretatioapplication of the Convention or the
protocols thereto, or a serious issue of genenabitance.

If the panel accepts the request, the Grand G&ashall decide the case by means of
a judgment.

Article 28 (44 ECHR)- Final judgments

1

2

3

The judgment of the Grand Chamber shall be.final
The judgment of a Chamber shall become final

a when the parties declare that they will notiesfj that the case be referred to the
Grand Chamber; or

b  three months after the date of the judgmemeférence of the case to the Grand
Chamber has not been requested; or

¢ when the panel of the Grand Chamber rejectsettpgest to refer under Article
27.

The final judgment shall be published.

Article 29 (45 ECHR)— Reasons for judgments and decisions

1

Reasons shall be given for judgments as welibtadecisions declaring applications
admissible or inadmissible.
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2

If a judgment does not represent, in whole gpant, the unanimous opinion of the
judges, any judge shall be entitled to deliver@asate opinion.

Article 30 — Pilot judgment procedure

1

The Court may initiate a pilot-judgment procexland adopt a pilot judgment where
the facts of an application reveal in the Contragttate concerned the existence of
a structural or systemic problem or other simikggfdnction which has given rise or
may give rise to similar applications.

Before initiating a pilot-judgment proceduree tGourt shall first seek the views of
the parties on whether the application under exanan results from the existence
of such a problem or dysfunction in the Contractigte concerned and on the
suitability of processing the application in accorde with that procedure.

The Court shall in its pilot judgment identifpth the nature of the structural or
systemic problem or other dysfunction as estabdigt®ewell as the type of remedial
measures which the Contracting State concernegtjisired to take at the domestic
level by virtue of the operative provisions of jodgment.

The Court may direct in the operative provisiafsthe pilot judgment that the
remedial measures referred to in paragraph 3 abevadopted within a specified
time, bearing in mind the nature of the measurgsired and the speed with which
the problem which it has identified can be remediethe domestic level.

Article 31 (46 ECHR)— Binding force and execution of judgments

1

The High Contracting Parties undertake to abidthe final judgment of the Court in
any case to which they are parties.

The final judgment of the Court shall be traritetdi to the Committee of Ministers,
which shall supervise its execution.

If the Committee of Ministers considers thatshpervision of the execution of a final
judgment is hindered by a problem of interpretatibthe judgment, it may refer the

matter to the Court for a ruling on the questionnbérpretation. A referral decision

shall require a majority vote of two thirds of tfepresentatives entitled to sit on the
Committee.

If the Committee of Ministers considers that igHContracting Party refuses to
abide by a final judgment in a case to which # garty, it may, after serving formal
notice on that Party and by decision adopted bypority vote of two thirds of the

representatives entitled to sit on the Committegerrto the Court the question
whether that Party has failed to fulfil its obligat under paragraph 1.

If the Court finds a violation of paragraphtishall refer the case to the Committee
of Ministers for consideration of the measures ¢otéken. If the Court finds no
violation of paragraph 1, it shall refer the cas¢hie Committee of Ministers, which
shall close its examination of the case.

Article 32 (47 ECHR)— Advisory opinions

1

The Court may, at the request of the Committédinisters, give advisory opinions
on legal questions concerning the interpretatiothefConvention and the protocols
thereto.



59 DH-PS(2012)R4 Addendum |

Such opinions shall not deal with any questglating to the content or scope of the
rights or freedoms defined in Section | of the Gantion and the protocols thereto, or
with any other question which the Court or the Cattam of Ministers might have to
consider in consequence of any such proceedingsudd be instituted in accordance
with the Convention.

Decisions of the Committee of Ministers to rexjuen advisory opinion of the Court
shall require a majority vote of the representatimetitled to sit on the Committee.

Article 33 (48 ECHR)— Advisory jurisdiction of the Court

The Court shall decide whether a request fordusary opinion submitted by the
Committee of Ministers is within its competencedafined in Article 32.

Article 34 (49 ECHR)— Reasons for advisory opinions

1

2

3

Reasons shall be given for advisory opiniorthefCourt.

If the advisory opinion does not represent, iol& or in part, the unanimous opinion
of the judges, any judge shall be entitled to @elarseparate opinion.

Advisory opinions of the Court shall be commaigc to the Committee of Ministers.

Article 35 (50 ECHR)- Expenditure on the Court

The expenditure on the Court shall be bornénbyGouncil of Europe.

Article 36 (51 ECHR)— Privileges and immunities of judges

The judges shall be entitled, during the exeroistheir functions, to the privileges
and immunities provided for in Article 40 of thea&tte of the Council of Europe and
in the agreements made thereunder.

Article 37 — Amendment of the Statute

Amendments to the following articles of this tSta may be proposed to the
Committee of Ministers by any State Party or byGloeirt:

- Art. 6(2), concerning [non-judicial] rapporteursissing single judges;

- Art. 8(1), insofar as it concerns the size of nomglar judicial formations, but
excluding their type;

- Art. 8(2), concerning reduction in the size of Clhans;

- Art. 8(5), concerning the composition of the Gr&ithmber;

- Art. 9, insofar as it concerns the competence mjlsijudges but excluding the
principle of judicial decision-making;

- Art. 10, insofar as it concerns the competence @hRittees but excluding the
principle of judicial decision-making;

- JArt. 11, insofar as it concerns decisions by Charsbon admissibility and
merits but excluding the principle of judicial deion-making, the competence to
initiate a pilot judgment procedure and adopt aotpjudgment, and the
competence to indicate interim measures;]

- [Art. 12 concerning relinquishment of jurisdictiomthe Grand Chamber;]

- Art. 13 concerning powers of the Grand Chamber;
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- Art. 22(2)-(4) concerning friendly settlements bekcluding the essential
principle;

- [Article 23 concerning unilateral declarations bexcluding the essential
principle]

- Art 27(2) & (3) concerning referral to the Grand ddtber but excluding the
grounds on which the panel of five judges shalkatcequests for referral,

- Art. 32(3) concerning Committee of Ministers’ prdcee for requesting advisory
opinions;

- Art. 33 concerning the Court’s advisory jurisdictio

2 The Committee of Ministers may decide to puraugroposal made in accordance
with paragraph 1 of this article by the majoritpyided before in Article 20.d of the
Statute of the Council of Europe.

3  After having consulted the Parliamentary Assgmithe Commissioner for Human
Rights] and, in the case of an amendment propog@dS3iate Party, after having also
consulted the Court, the Committee of Ministers radgpt an amendment proposed
in accordance with paragraph 1 of this Article bg majority provided for in Article
20.a of the Statute of the Council of Europe.

4  The Secretary General of the Council of Eurdl £ommunicate any amendments
thus adopted to the States Parties.

5 [JAny amendment adopted in accordance with thevalparagraph shall enter into
force following the expiry of a period of [nine] mihs after the date on which it has
been communicated by the Secretary General tot#tes3Parties, unless, during that
period, any State Party notifies the Secretary @éié its objection to the entry into
force of the amendment.]



