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Summary

The Committee, at its"2meeting, in particular:

- provisionally determined which provisions of Sentib of the Convention should be
subject to a simplified amendment procedure anahvhot;

- examined illustrative models for different possibiedalities for the introduction of ja
simplified amendment procedure;

- continued its consideration of what other issuestremtly found outside th
Convention, should be placed into either the Cotioaror a possible Statute;

- began considering possible modalities for the sfiedlamendment procedure itself;

- adopted draft elements relevant to its work for@@DH Interim Activity Report on
measures requiring amendment of the Convention;

- organised its future work and took note of its ndbr of meetings;

- elected its Vice-chairperson.
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ltem 1: Opening of the meeting, adoption of the agenda and
order of business

1. The Committee of experts on a simplified procedor amendment of certain
provisions of the European Convention of Human RigiDH-PS) held its second
meeting in Strasbourg from 9-11 March 2011 with MBjrg THORARENSEN
(Iceland)in the chair. The list of participants appears pp@ndix | The agenda, as
adopted, appears at Appendix Il

ltem 2: Election of a Vice-chairperson

2. The Committee unanimously elected Mabelle NIEDLISPACHER (Belgium)
as its Vice-chairpersoh.

ltem 3: Identification of provisions of Section Il of the
Convention which should be subject to a simplified
amendment procedure

3. The Committee completed its examination of thavigions of Section Il of
the Convention, with a view to completing its psgnal determination of which
provisions should be subject to a simplified ameediprocedure and which not. In
doing so, it took into account the criteria expegkby certain States in their responses
to the questions on compatibility of a possible@ifired amendment procedure with
domestic law’. It recalled that final determination of this questwould also depend
on the exact nature of the procedure for simplis@endment, in particular whether
it would involve decision by consensus or by quedifmajority.

4. The outcome of these discussions is reflectethéntable that appears at
Appendix Ill. Members were invited to communicate their commemt these tables
to the Secretariapétr.nnatik@coe.iptby Wednesday 16 March 2011.

ltem 4: The modality for the introduction of a simplified
amendment procedure

5. The Committee examined illustrative models fifiecent possible modalities
for the introduction of a simplified amendment prdare, it being understood that
each of these modalities would require an amendprgtocol for their
implementatior?.

6. It noted that several States in their respotséise questions on compatibility
of a possible simplified amendment procedure witmedstic law had indicated that

! See Committee of Ministers’ Resolution Res(200%)4 Zommittees and subordinate bodies, their
terms of reference and working methods.

2 See docs. DH-PS(2011)001 & DH-PS(2011)005.

% See doc. DH-PS(2011)002.
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such a procedure may be problematic because itdwvapply to provisions of an
international treaty (a protocol containing a Situthat had been subject to
parliamentary ratification. It considered that #ngzroblems might potentially be
resolved by a simplified amendment procedure inwglva six-month period for
objection between adoption of amendments by theittee of Ministers and their
entry into force. A further model was suggested thght also avoid these problems,
involving a Statute not having the status of atyreadopted (and subsequently
amended through a simplified procedure) by the Citaen of Ministers under
powers conferred upon it by an amending protoca@m& experts expressed
reservations towards this model, on account of ipesghcompatibility with national
and/ or international law; it was suggested that @DDH consider requesting the
opinion of the CAHD? on this issue.

7. It was argued by some that the aim of a Stata® not only to introduce a

simplified amendment procedure but to ensure tHanba of law-making powers

between the Convention organs, changing the noveével of certain matters and
redefining the procedure for their possible futareendment. Some felt that for this
reason, a three-tier approach, involving the Cotiwena Statute and the Rules of
Court, was preferable.

8. It was however recalled on the other hand thatGommittee’s essential task
was to propose a simplified amendment procedur8taiute was one way of doing
so, more complicated than the alternative of a pewsvision in the Convention. A

Statute might have other benefits, but those meeatidell outside the Committee’s
current terms of reference.

9. The following arguments were expressed in favolrntroducing a new
simplified amendment procedure in a new Conveniavision (Models | and Il):
- relative speed and simplicity (especially Model I);
- greater accessibility and comprehensibility of atssn involving two texts,
rather than three;
- greater transparency of the scope of possibledwnrendments;
- greatest feasibility within the Committee’s dead8r(especially Model 1);
- greater acceptability to national parliaments wregruested to ratify the initial
amending protocol.

10. The following arguments were expressed agé#iastapproach:
- Model | did not include “upgrading” of provisionsofn the Rules of Court
(but Model Il did, to a certain extent).

11. The following arguments were expressed in favoiuintroducing a new
simplified amendment procedure via a Statute (Mdidjel
- greater clarity by separating fundamental provisisom organisational ones;
- upgrading of interim measures, the pilot judgmerdcpdure and unilateral
declarations, as well as other issues currentlysioet the text of the
Convention, without their inclusion in the Convetiitself;
- feasibility within the Committee’s deadlines;
- the Interlaken Declaration mentioned the Statu. fi

4 Committee of Legal Advisers on Public Internatioloaw.
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12. The following arguments were expressed ag#iastapproach:

- organisational provisions should not be elimindtedn the Convention to a
Statute,

- drafting a Statute could be a very complex, timestoning process;

- interim measures, the pilot judgment procedure aniateral declarations
should not be subject to a simplified amendmentgulare;

- upgrading matters/ issues from outside the Coneentias not the main aim
and, by itself, would complicate the procedure r@rising them, rather than

simplifying it.
13. There was no support expressed for Model IV.

14. Mr John DARCY of the Registry informed the Coittee that the Court was
willing to develop a proposal for States to considieking the simple route suggested
in the Interlaken Declaration, along the lines aidél 1.

15. In the light of the discussion, the Committeeided to resume consideration
of this item of its agenda at its next meeting. TBwnmittee also decided to seek
further clarification regarding the acceptabilitydifferent approaches under national
law (see para. 6 above) from the States concerimegbarticular whether such
problems might be resolved by a simplified amendnpeocedure involving a period
for objection between adoption of amendments byGbenmittee of Ministers and
their entry into force.

ltem 5: Identification of provisions or matters not found in
the Convention which should be subject to a
simplified amendment procedure

16. The Committee considered that inclusion inte @onvention or a Statue,
should that be the preferred option, of Rule 3®Rafes of Court concerning interim
measures, provisions on unilateral declarationstiaose on pilot judgment procedure
would clarify the legal basis of the Court’'s congrete in those areas. While views
remained divided on whether or not provisions am piot judgment procedure and
unilateral declarations should be subject to a Biifagp amendment procedure, many
experts considered that the principle of interimasmes and their binding effect
should not, on account of their connection to Aetié4 of the Convention.

17. The Committee concluded that although adopsingider approach by also
considering additional provisions of the Rules adu@ does not necessarily fall
outside the scope of the Committee’s current mandatccessful accomplishment of
this task would not be feasible given the time hadgetary constraints. Some experts
considered that at least some rules would deset@miaation within the context of
the current worR. It was proposed that further, detailed examinatibwhether other
provisions from the Rules of Court may be suitdble*upgrading” could take place
in future in a separate body with appropriate teofm®ference.

®E.g. Rules 29, 60, 80 and 81 were mentioned sdabhnection.
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18. Finally, Mr John DARCY of the Registry of the@t recalled that the Court
was finalising its drafting of rules on the piletdgment procedure. It was expected
that in April, these would be notified to governrteeand added to the Rules of Court.

19. In conclusion, the Committee provisionally eaged three possible
combinations of approaches:

1) The Convention way
a. A new provision added to the ECHR providing for ffassibility that
Section 1l of the Convention can be amended by Iieg procedure,
with the exception of certain specific provisions.
b. New issues added into the Convention (e.g. Rulep88t judgment
and unilateral declarations). They can either Wletlfeee or some of
them) subject to SAP or not.

2) The Convention/Statute way
a. New issues added to the Convention not subjecA® S
b. Selected provisions from Section Il of the Convemtare put in a new
Statute of the Court. A final provision in the Si&t stipulates that all
the provisions of the Statute are subject to SAP.

3) The Statute way
a. Selected provisions from Section Il of the Convemtare put in a new
Statute of the Court. A final provision in the $tatprovide that all the
provisions of the Statute are subject to SAP.
b. Also added into the new statute are the new issalesubject to the
SAP.

ltem 6: Modalities for the simplified amendment procedure
itself

20. The Committee held a first exchange of viewshanpossible modalities for a
simplified amendment procedure itself, with thddaling outcome:

() Who should have the right to propose amendmemder the simplified
procedureHigh Contracting Parties and the Court.

(i) Who should decide on whether to pursue theppsal? The Committee of
Ministers, probably by the qualified majority vade described in Article 20(d) of
the Statute of the Council of Europe.

(iif) Who should be consulted in the course of thaicedurehe plenary Court
and, for many experts, the Parliamentary Assenbg/Commissioner for Human
Rights and civil society were also suggested. Sexerts felt that effective
consultation of the Parliamentary Assembly couldirbportant, including from

® The relevant part of Article 20(d) of the Statafgéhe Council of Europe reads as follows: ‘a
two-thirds majority of the representatives castngote and of a majority of the representativegledtto
sit on the Committek.
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the point of view of checks and balances, and migassure national parliaments
when ratifying the protocol to implement a sim@diamendment procedure.

(iv) Whose approval should be required for adoptiddran amendment through
that procedureThe Committee of Ministers. A Conference of thetiea to the
Convention was suggested as a possible alternative.

(v) What majority should be required for adoptiob/hanimity, within the
meaning of Article 20(a) of the Statute of the Calinf Europe’ Several experts
indicated that their constitutions would make ffidult to accept an amendment
adopted otherwise.

(vi) How should an amendment adopted by such aegire come into force®
possible opportunity for objection following theagdion of an amendment but
prior to its entry into force would allow memberafs to consult their national
parliaments, if required by national I&w.

21. The issue of provisional application of amendiseadopted through a
simplified procedure, which would primarily concepnovisions on organisational
issues, was also discussed. Many were of the opinh@wever, that it could
complicate the Court’s organisation of its work atious not contribute to
enhancement of its case-processing capacity.

ltem 7: Contribution of the DH-PS to the CDDH Interim
Activity Report

22. The Committee adopted draft elements relevaritst work for the CDDH
Interim Activity Report on measures requiring ammedt of the Convention. This
text — which will be presented to the CDDH at iexhmeeting, with a view to
finalisation and presentation to the Committee dhidMers by 15 April 2011, in
accordance with the CDDH’'s ad hoc terms of refezerc can be found at
Addendum |

ltem 8: Organisation of future work and calendar of meetimgs

23. The Committee agreed to address the followiagters at its next meeting,
subject to any intervening decisions concerninggitsis of reference:

() possible national and/ or international legal peolid affecting the feasibility
of certain possible modalities for the introductimina simplified amendment
procedure;

(i) it will seek to conclude the discussion on treattmehmatters not currently
found in the Convention, namely interim measurdg pilot judgment
procedure and unilateral declarations: whether gteuld be included in the

" The relevant part of Article 20(a) of the Statofethe Council of Europe reads as follows: ‘the
unanimous vote of the representatives casting @ \atd of a majority of the representatives erditte
sit on the Committe®.

8 See document DH-PS(2011)001.
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Convention or a possible Statute and whether otheyt should be subject to
a simplified amendment procedure;

(i)  the procedure for simplified amendment;

(iv)  the modality for the introduction of a simplifiechandment procedure.

24. Finally, the Committee noted that it was foess@o meet two more times
before expiry of its terms of reference on 15 A@d12. The next meeting was
scheduled for 7-9 December 2011. The Committeeesspd its wish that its next
meeting take place before the autumn meeting ofGB®H, scheduled for 22-25
November 2011.

ltem 9: Other business
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Appendix |
List of participants / liste de participants
ARMENIA / ARMENIE

Mrs Nelly SAROYAN, Head of international treatiesst, Legal department, Ministry of
Foreign Affairs, Republic Square, Government H&®SéEREVAN 375010

AUSTRIA / AUTRICHE
Ms Leonore LANGE, Desk Officer in the Deputy Govment Agent's office, Federal
Chancellery, Legal Service, Ballhausplatz 2, 101&M

BELGIUM / BELGIQUE

Mme Isabelle NIEDLISPACHER, Vice-Chairperson of thel-PS / Vice-Présidente du DH-PS,
co-Agent du Gouvernement, Service Public Fédératichy Service des droits de 'homme,
Boulevard de Waterloo 115, B-1000 BRUXELLES

BULGARIA / BULGARIE
Mrs Ludmila BOJKOVA, Director, Directorate « Hum&ights and International Humanitarian
Organizations » Ministry of Foreign Affairs, 2 Axder Jendov, SOFIA

CZECH REPUBLIC / REPUBLIQUE TCHEQUE
Mr Vit SCHORM, Government Agent, Ministry of JusticvVySehradska 16, 128 10 PRAHA 2

ESTONIA / ESTONIE
Ms Merje J&gi, Lawyer in the human rights divisioh the Ministry of Foreign Affairs.
Address: Islandi valjak 1, 15049 Tallinn, Estonia

FINLAND / FINLANDE
Mr Jaakko HALTTUNEN, Counsellor, Legal Service, Ufor Human Rights Courts and
Conventions, Ministry for Foreign Affairs, P.O. Bd41, FI-00023 VALTIONEUVOSTO

FRANCE
Mme Karine MANACH, Conseiller, Ministére des affesr étrangeéres, 57 boulevard des
Invalides, F-75007 PARIS

GERMANY / ALLEMAGNE
Ms Sonja WINKELMAIER, Federal Ministry of Justidglohrenstr. 37, 10117 BERLIN

GREECE / GRECE
Mr loannis A. BAKOPOULOS, membre du Conseil juridégde I'Etat, Bureau de I'Agent du
Gouvernement hellénique, Ministére des affairemnéeres, service juridique, ATHENES

ICELAND /ISLANDE
Ms Bjorg THORARENSEN, Chairperson of the DH-PS édtdente du DH-PSProfessor of
Law, University of Iceland, 150 REYKJAVIK

ITALY /ITALIE
M. Nicola LETTIERI, Expert juridique, ReprésentatiBermanente de 'ltalie aupres du Conseil
de I'Europe, 3 rue Schubert, 67000 STRASBOURG

THE NETHERLANDS / PAYS-BAS
Ms Nicky JARIGSMA, Ministry of Foreign Affairs DepDJZ/IR, P.O. Box 20061, 2500 EB
THE HAGUE
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NORWAY / NORVEGE
Mrs Guro CAMERER, Senior Adviser, Department of &lked\ffairs, Ministry of Foreign

Affairs, PO Box 8114 Dep, N-00302 OSLO

POLAND / POLOGNE
Mr Michal BALCERZAK, Assistant Professor, Human Rig Department, Faculty of Law and
Administration, Nicolaus Copernicus University, 80ITORUN

PORTUGAL/ PORTUGAL
Apologised / excusé
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RUSSIAN FEDERATION / FEDERATION DE RUSSIE

Mr Nikolay MIKHAILOV, Office of the Representativef the Russian Federation at the
European Court of Human Rights, Deputy Head, Minief Justice of the Russian Federation,
Zhitnaya St., 14, 119991 MOSCOW

Ms Maria MOLODTSOVA, Ist Secretary, Department fdmternational Humanitarian
Cooperation and Human Rights, Ministry of Foreidifaits, 32/34, Smolenskaya-Sennaya sq.,
119200 MOSCOW

M. Vladislav ERMAKOV, Représentation permanentelalé&édération de Russie aupres du
Conseil de I'Europe, 75 allée de la Robertsau, 86/ STRASBOURG

SWEDEN / SUEDE
Apologised / excusé

SWITZERLAND / SUISSE

Mme Cordelia EHRICH, juriste, Département fédémljustice et police DFJP, Office fédéral
de la justice OFJ, Domaine de direction droit pykiliroit européen et protection internationale
des droits de 'homme, Bundesrain 20, CH-3003 BERNE

TURKEY / TURQUIE
Mme Halime Ebru DEMIRCAN, Conseiller juridique, 28pulevard de I'Orangerie, F-67000
STRASBOURG

UNITED KINGDOM / ROYAUME-UNI
Mrs Harriet MOYNIHAN, Legal Adviser, Foreign & Cononwealth Office, King Charles
Street, LONDON SW1A 2AH

* * *

PARTICIPANTS

Reaqistry of the European Court of Human Rights / Geffe de la Cour européenne des
droits de 'lhomme

Mr John DARCY, Conseiller du président et du greffier/adviser te fresident and the
Registrar, Private Office of the President, Europ€aurt of Human Rights/ Administrateur,
Cabinet du Président, Cour européenne des droltslaimme

* * *

OTHER PARTICIPANTS / AUTRES PARTICIPANTS

Office_of the United Nations High Commissioner forHuman Rights/ Office du Haut
Commissaire des Nations Unies pour les refugies

Mr Jean-Etienne KAUTZMANN, Assistant juridique, Répentation du Haut Commissariat
des Nations Unies pour les réfugiés auprés defiulitshs européennes a Strasbourg, c/o
Conseil de I'Europe, F-67075 STRASBOUREdex

EUROPEAN UNION / UNION EUROPEENNE

* * *

OBSERVERS / OBSERVATEURS

Non governmental Organisations / Organisations nomgouvernementales
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Amnesty International
Ms Johannes Heiler, Assistant Advocate, Amnestgriational, International Secretariat, 1
Easton Street, LONDON WC1X ODW

International Commission of Jurists (ICJ) / Commis$on internationale de Juristes (ClJ)
Mr Réisin Pillay, Senior Legal Adviser, Europe Raogme International Commission of Jurists,
PO Box 91, 33 Rue des Bains, CH - 1211 Geneva &z&iand

* * *

SECRETARIAT

Directorate General of Human Rights and Legal Affais, Directorate of Standard Setting
Council of Europe / F-67075 STRASBOURGCedex

Direction générale des droits de 'Homme et des aifes juridiques, Direction des
Activités normatives, Conseil de I'Europe, F-6707STRASBOURG Cedex

Fax : 0033 38841 37 39

Mr Jorg POLAKIEWICZ, Head of Human Rights Developm®epartment / Chef du Service
du développement des droits de 'Homme

Mr Alfonso DE SALAS, Head of the Human Rights Igevernmental Cooperation Division /
Chef de la Division de la coopération intergouverastale en matiere de droits de I'Homme,
Secretary of the CDDH / Secrétaire du CDDH

Mr Petr HNATIK, Administrator / Administrateur, Huen Rights Intergovernmental
Cooperation Division / Division de la coopératioergouvernementale en matiere de droits
de 'Homme, Secretary of the DH-PS / Secrétair®HuPS

Mr David MILNER, Administrator / Administrateur, hian Rights Intergovernmental
Cooperation Division / Division de la coopératioergouvernementale en matiere de droits
de 'Homme

Mme Raluca IVAN, Lawyer / Juriste, Human Rights elgfovernmental Cooperation
Division / Division de la coopération intergouvenmentale en matiére de droits de 'Homme

Mlle Aurélie JACQUOT Assistant / Assistante, HumdaRights Intergovernmental
Cooperation Division / Division de la coopératioergouvernementale en matiere de droits
de 'Homme

Mlle Natacha LAZARUS Assistant / Assistante, Humdgights Intergovernmental
Cooperation Division / Division de la coopératioergouvernementale en matiere de droits
de 'Homme

Mile Ségoléene CHESNEAU, Stagiaire, Human Rightserigbvernmental Cooperation
Division / Division de la coopération intergouvenmentale en matiere de droits de I'Homme.

Interpreters/Interpretes

Robert SZYMANSKI

Luke TILDEN

Christopher TYZCKA

Corinne McGEORGE-MAGALLON
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Appendix Il

Agenda (as adopted)

ltem 1: Opening of the meeting, adoption of the agenda andrder of
business

Background documents

- Draft Annotated Agenda of thd%meeting of the DH-PS (9-11 March 2011) DH-PS(2011)0J001
- Report of the 71 meeting of the CDDH (2-5 November 2010) CDDH(2010)013
- Report of the ¥ meeting of DH-PS (6-8 October 2010) DH-PS(2010)003
- Comments of the International Commission of Juristdmnesty

International, Liberty, JUSTICE, the AIRE Centredamterights (March
- g?i)%%ission of the European Group of National HuRayhts Institutions on

Reform of the European Court of Human Rights to Eié-PS (4 March
2011)

ltem 2: Election of a Vice-chairperson

Background document

- Resolution Res(2005)47 on committees and suborlibatlies, their Resolution Res(2005)47
terms of reference and working methods

ltem 3: Identification of provisions of Section Il of the Convention
which should be subject to a simplified amendmentmpcedure

Background documents

- Compilation of documents relevant to the discussiba simplified procedure DH-PS(2010)001
for amendment of certain provisions of the Conv@ntiDocument prepared by
the Secretariat)

- Court’'s document: Interlaken Follow-up: Simplifi€dtocedure for Amending
the Convention (Idea of a Court Statute)

Item 4: The modality for the introduction of a simplified amendment
procedure

Background documents

- Compatibility of a possible simplified amendmenbgedure with domestic DH-PS(2011)001
law: Compilation of information provided by membé&tates (document
prepared by the Secretariat)
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- Modalities for the introduction of a simplified an@ment procedure: Possible DH-PS(2011)002
illustrative models (document prepared by the Sade)

- Internal Council of Europe procedure for preparatiand adoption of DH-PS(2011)003
international treaties (document prepared by treedariat)

- Compatibility of a possible simplified amendmenbgedure with domestic DH-PS(2011)005
law: Limitations of the scope of a possible siniptif amendment procedure —
Extract from the information provided by member t&sa(prepared by the

Secretariat)
Item 5: Identification of provisions or matters not found in the
Convention which should be subject to a simplifie@mendment
procedure

Background document

- Report of the ¥ meeting of DH-PS (6-8 October 2010) DH-PS(2010)003

Item 6: Modalities for the simplified amendment procedureitself

Background document

- Report of the T meeting of DH-PS (6-8 October 2010) DH-PS(2010)003

- Modalities for the simplified amendment procedutself — document
submitted by Estonia

ltem 7: Contribution of the DH-PS to the CDDH Interim Activity
Report

Working document

- Draft elements for the CDDH Interim Activity Repofprepared by the DH-PS(2011)004

Secretariat)
Item 8: Organisation of future work and calendar of meetigs
ltem 9: Other business
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Appendix 11l

The scope of provisions that could be subject to
a simplified amendment procedure — outcome of the @nmittee’s discussions

Introduction

The following tables reflect the outcome of the Quoittee’s preliminary discussions
on the scope of provisions that should be subgeatsimplified amendment procedure
during the ' and 29 meetings. They may be subject to revisions follmnurther
consideration of other aspects.

The tables should be read and understood subjéee tllowing provisos:

- They are intended as (i) a schematic presentafiganetiminary points made
at the first and second meetings and (ii) an aidenoire for reference at
future meetings;

- They do not seek to express arguments for or agairegher comments in full
but instead only to record their essence;

- They do not record who made each argument/ comment.
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PART |

Provisions on which there is provisional consensubat they
should be subject to amendment by a simplified procedure

DH-PS(2011)R2

Provision Content Position of Preliminary Preliminary Other
the Group | arguments in favour arguments against comments
of Wise | of subjection to SAP* | subjection to SAP
Persons™
Article 24(2)— | 2. When sitting in a single-judge | Subject to a | This provision is not It could also be
Registry and formation, the Court shall be SAP*? fundamental to the transferred to the
rapporteurs assisted by rapporteurs who shall institution of the Court. Rules of Court.
function under the authority of the
President of the Court. They shall
form part of the Court’s Registry.
Article 26(1)bis | 1.bis Committees shall consist of | Subject to a | Flexible reform of the Article 26(1)
— Single-judge | three judges, Chambers of seven | SAP judicial formations would could be divided
formation, judges and the Grand Chamber of facilitate future into parts, some
Committees, seventeen judges enhancement of the subject to a SAP,

Chambers and
Grand Chamber

Court’s productivity.

The size of certain judicig
formations should be
subject to a SAP.

others not (see
also under Part Il
below).

Article 26(2) &
(5) — Single-

2. At the request of the plenary
Court, the Committee of Ministers

Subjectto a
SAP

Paragraph (2) already
reflects a SAP.

° Any re-drafting of provisions on this table is fthustrative purposes only and is not intende@ @soposal for amendment of those provisions.

9 The criterion governing the Group of Wise Pers@pgroach was “the removal from the “simplified” @mdment procedure of provisions defining key
institutional, structural and organisational eletseof the judicial system of the Convention, nantbly establishment of the Court, its jurisdictiow @ahe status
of its judges” (see doc. CM(2006)203, “Report af throup of Wise Persons to the Committee of Mingstel5 November 2006).
H«gAP” = gmplified anendment pcedure.
12«gAP” = gmplified anendment pcedure.
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judge formation,
Committees,
Chambers and
Grand Chamber

may, by a unanimous decision and
for a fixed period, reduce to five th

number of judges of the Chambers.

[...]

5. The Grand Chamber shall also
include the President of the Court,
the Vice-Presidents, the President
of the Chambers and other judges
chosen in accordance with the rule
of the Court. When a case is refer
to the Grand Chamber under Articl
43, no judge from the Chamber
which rendered the judgment shall
sit in the Grand Chamber, with the
exception of the President of the
Chamber and the judge who sat in
respect of the High Contracting
Party concerned.

1%

12}

(2]

[¢)

Paragraph (5) is not
fundamental to the
institution of the Court

Article 27—
Competence of
single judges

1. A single judge may declare
inadmissible or strike out of the
Court’s list of cases an application
submitted under Article 34, where
such a decision can be taken withg
further examination.

2. The decision shall be final.

3. If the single judge does not
declare an application inadmissible
or strike it out, that judge shall
forward it to a Committee or to a
Chamber for further examination.

Subjectto a
SAP

ut

D

This article contains
essentially organisational
procedural matters.

Application of the
principle of judicial
decision-making should
not be subject to a SAP,

The principle of
judicial decision-
making should not
be subject to a
SAP; other
elements of
Article 27 could
be subject to it.

The DH-GDR is
discussing the
possibility of
giving non-
judicial officials
(e.g. senior
registry staff) the
authority to
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exercise powers
currently
exercised by
single judges

Article 28—
Competence of
Committees

1. In respect of an application sub-
mitted under Article 34, a
Committee may, by a unanimous
vote,

(a) declare it inadmissible or strike
out of its list of cases, where such
decision can be taken without
further examination; or

(b) declare it admissible and rende
at the same time a judgment on th
merits, if the underlying question ir
the case, concerning the
interpretation or the application of
the Convention or the Protocols
thereto, is already the subject of
well-established case-law of the
Court.

2. Decisions and judgments under
paragraph 1 shall be final.

3. If the judge elected in respect of
the High Contracting Party
concerned is not a member of the
Committee, the Committee may at
any stage of the proceedings invite
that judge to take the place of one
the members of the Committee,
having regard to all relevant factor
including whether that Party has
contested the application of the
procedure under paragraph 1 (b).

Subjectto a
SAP

it

=

(1%

This article contains
essentially organisational
procedural matters.

Application of the
principle of judicial
decision-making should
not be subject to a SAP,

The principle of
judicial decision-
making should not
be subject to a
SAP; other
elements of
Article 28 could
be subject to it.

Article 29—
Decisions by

1. If no decision is taken under
Article 27 or 28, or no judgment

Subjectto a
SAP

rendered under Article 28, a

This article is essentially
procedural.

The principle of judicial
decision-making should

The principle of
judicial decision-
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Chambers on
admissibility and
merits

Chamber shall decide on the
admissibility and merits of
individual applications submitted
under Article 34. The decision on
admissibility may be taken
separately.

2. A Chamber shall decide on the
admissibility and merits of inter-
State applications submitted under
Article 33. The decision on
admissibility shall be taken
separately unless the Court, in
exceptional cases, decides
otherwise.

not be subject to a SAP;
it should be contained in
a treaty.

making should not
be subject to a
SAP; other
elements of
Article 29 could
be subject to it.

A Statute could
provide a treaty
basis for the
principle.

Article 30—
Relinquishment
of jurisdiction to
the Grand
Chamber

Where a case pending before a
Chamber raises a serious question
affecting the interpretation of the
Convention or the Protocols theret
or where the resolution of a questi
before the Chamber might have a
result inconsistent with a judgment|
previously delivered by the Court,
the Chamber may, at any time
before it has rendered its judgmen
relinquish jurisdiction in favour of
the Grand Chamber, unless one of
the parties to the case objects.

Subjectto a
SAP

0
DN

This article is essentially
procedural.

Article 31—
Powers of the
Grand Chamber

The Grand Chamber shall

(a) determine applications submitte
either under Article 33 or Article 34
when a Chamber has relinquished
jurisdiction under Article 30 or
when the case has been referred t
under Article 43;

(b) decide on issues referred to the
Court by the Committee of

Subjectto a
*SAP

0 it

Ministers in accordance with Articlé

Article 31 relates to
Article 30
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46 8 4; and
(c) consider requests for advisory
opinions submitted under Article 4

[

Article 39(2)-(4)
— Friendly
settlements

2. Proceedings conducted under
para-graph 1 shall be confidential.
3. If a friendly settlement is
effected, the Court shall strike the
case out of its list by means of a
decision which shall be confined tq
a brief statement of the facts and d
the solution reached.

4. This decision shall be transmitte
to the Committee of Ministers,
which shall supervise the executio
of the terms of the friendly
settlement as set out in the decisig

Subjectto a
SAP

f
d
h

n

Friendly settlements are
an important tool (the
principal as such (Article
39(1)) should therefore
not be subject to a SAP)
but could be developed
and more widely used.

Article 42 —
Judgments of
Chambers

Judgments of Chambers shall
become final in accordance with th
provisions of Article 44 § 2.

Subjectto a
eSAP

Article 42 serves
no apparent
purpose in the
light of Article
44(2).

Article 43(2) &
(3) — Referral to

2. A panel of five judges of the
Grand Chamber shall decide

Subjectto a
SAP

Paragraphs (2) and (3) are
organisational/

The principal as
such should not be

the Grand ‘éVhI‘]ftt?]er to aclcept thf rt‘;queSt t procedural. subject to a SAP,
Chamber - IT'the panel accepts the reques while its modalit
the Grand Chamber shall decide the A SAP would be useful could y
case by means of a judgment. were it considered '
desirable to change the
Grand Chamber's
jurisdiction or its relations
with the Chambers.
Article 44(2)— | 2. The judgment of a Chamber shallSubject to a | The role of the Grand

Final judgments

become final
(a) when the parties declare that
they will not request that the case

SAP

De

referred to the Grand Chamber; or

Chamber could in future
be changed by a SAP (see
under Article 43 above).
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(b) three months after the date of t
judgment, if reference of the case
the Grand Chamber has not been

requested; or

(c) when the panel of the Gra

he

d

Chamber rejects the request to refer

Article 44(2) contains
procedural provisions.

under Article 43.
Article 47(3)— | 3. Decisions of the Committee ofSubject to a | Paragraph (3) is This provision
Advisory Ministers to request an advisofySAP essentially procedural. concerns
opinions opinion of the Court shall require |a Committee of
majority vote of the representatives Ministers’
entitled to sit on the Committee. procedures, not
those of the Court
Article 48— The Court shall decide whether|&ubject to a | This article contains
Advisory request for an advisory opinignSAP procedural elaboration of
jurisdiction of | submitted by the Committee of Article 47.
the Court Ministers is within its competence

as defined in Article 47.
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Provision Content Position of | Preliminary arguments | Preliminary arguments | Other comments
the Group againstsubjection to | in favour of subjection
of Wise SAP to SAP
Persons
Article 19— To ensure the observance of the | Not subject | This is a fundamental The Court’s
Establishment of engagements undertaken by the | to a SAP provision which essential role
the Court High Contracting Parties in the establishes the very should be
Convention and the Protocols existence of the Court. clarified.
thereto, there shall be set up a
European Court of Human Rights,
hereinafter referred to as “the
Court”. It shall function on a
permanent basis.
Article 20— The Court shall consist of a numberNot subject | This contains the This provision
Number of of judges equal to that of the High | to a SAP fundamental principle thal may be
judges Contracting Parties. a judge is elected in reconsidered
respect of each High depending on the
Contracting Party (see outcome of DH-
also Article 22). GDR
consideration of
the suggestion that
a new filtering
mechanism be
composed of ad
hoc judges.
Article 21 - 1. The judges shall be of high moralNot subjec! | This contains a There may in

13 Any re-drafting of provisions on this table is fhustrative purposes only and is not intended @soposal for amendment of those provisions.



DH-PS(2011)R2

22

Criteria for
office

character and must either possess|
the qualifications required for
appointment to high judicial office
or be jurisconsults of recognised
competence.

2. The judges shall sit on the Cour
in their individual capacity.

3. During their term of office the
judges shall not engage in any
activity which is incompatible with
their independence, impartiality or
with the demands of a full-time
office; all questions arising from th
application of this paragraph shall
be decided by the Court.

to a SAP

(1%

fundamental principle
ensuring the quality of
judges and the standing ¢
the Court.

=+

future be a need tq
add to the criteria
for office to
include e.g. gende
balance and
linguistic
competence.

D

=

Article 22 —
Election of
judges

The judges shall be elected by the
Parliamentary Assembly with
respect to each High Contracting
Party by a majority of votes cast
from a list of three candidates
nominated by the High Contracting
Party.

Not subject
to a SAP

This is a fundamental
provision contributing to
judicial independence.

Article 23—
Terms of office
and dismissal

1. The judges shall be elected for @ Not subject

period of nine years. They may no
be re-elected.

2. The terms of office of judges
shall expire when they reach the al
of 70.

3. The judges shall hold office unti
replaced. They shall, however,
continue to deal with such cases a
they already have under
consideration.

4. No judge may be dismissed fron
office unless the other judges deci
by a majority of two-thirds that that

to a SAP

ge

=]

judge has ceased to fulfil the

This is a fundamental
principle contributing to
judicial independence.
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required conditions.

Article 24(1)— 1. The Court shall have a Registry| Not subject
Registry and the functions and organisation of | to a SAP
rapporteurs which shall be laid down in the rules
of the Court.
Article 25 (a)- | The plenary Court shall Not subject The provisions of
(c) & (e)-(f) — (a) elect its President and one or tygp 5 SAP Article 25 could

Plenary Court

Vice-Presidents for a period of thre
years; they may be re-elected;

(b) set up Chambers, constituted f
a fixed period of time;

(c) elect the Presidents of the

Chambers of the Court; they may be

re-elected;

(e) elect the Registrar and one or
more Deputy Registrars;

(f) make any request under Article
26 § 2.

e

Dr

be revised but
should remain in
the Convention.

Article 25(d)— | The plenary Court shall Not subject | The Court’s power to
Plenary Court | [.-] to a SAP adopt its own Rule of

(d) adopt the rules of the Court; Court is fundamental to its

operational independence.

Article 26(1) — | 1. To consider cases brought beforeNot subject | The various judicial Article 26(1) could
Single-judge it, the Court shall sitin a single- | to a SAP formations define the be divided into
formation, judge formation, in Committees, in Court’s functioning. parts, some subje
Committees, Chambers and in a Grand Chamber. to a SAP, others

Chambers and
Grand Chamber

The Court’'s Chambers shall set up
Committees for a fixed period of
time.

not (see also unde
Part | above).

N
L

—

=

Article 26(3) —
Single-judge
formation,
Committees,

When sitting as a single judge, a
judge shall not examine any
application against the High
Contracting Party in respect of
which that judge has been elected

Not subject
to a SAP

This reflects the importan
consideration of actual
and apparent impartiality
underlying the

t There is a need for
flexible amendment
should in the future the
single-judge formation
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Chambers and
Grand Chamber

introduction of the single-
judge procedure.

be considered no longer
necessary.

Article 26(4)—
Single-judge
formation,
Committees,
Chambers and
Grand Chamber

4. There shall sit as ax officio
member of the Chamber and the
Grand Chamber the judge elected
respect of the High Contracting
Party concerned. If there is none o
if that judge is unable to sit, a pers
chosen by the President of the Co
from a list submitted in advance by
that Party shall sit in the capacity g
judge.

Not subject

to a SAP
in
r
on
irt

f

The presence of the
“national judge” is
important to the judicial
functioning of the Court.

Underlying related
provisions may be
subject to a SAP.

Avrticle 32—
Jurisdiction of
the Court

1. The jurisdiction of the Court shal
extend to all matters concerning th
interpretation and application of the
Convention and the Protocols
thereto which are referred to it as
provided in Articles 33, 34, 46 and
47.

2. In the event of dispute as to
whether the Court has jurisdiction,
the Court shall decide.

I Not subject
€to a SAP

D

Avrticle 33—
Inter-State case

Any High Contracting Party may
5 refer to the Court any alleged brea
of the provisions of the Conventior
and the Protocols thereto by anoth
High Contracting Party.

Not subject
Cho a SAP

er

Article 34—
Individual
applications

The Court may receive application
from any person, non-government
organisation or group of individuals
claiming to be the victim of a
violation by one of the High

Contracting Parties of the rights se
forth in the Convention or the
Protocols thereto. The High

5 Not subject
Alto a SAP

—

Contracting Parties undertake not
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hinder in any way the effective
exercise of this right.

Avrticle 35—
Admissibility
criteria

1. The Court may only deal with th
matter after all domestic remedies

have been exhausted, according to

the generally recognised rules of
inter-national law, and within a
period of six months from the date
on which the final decision was
taken.

2. The Court shall not deal with an
application submitted under Article,
34 that

(a) is anonymous; or

(b) is substantially the same as a
matter that has already been
examined by the Court or has
already been submitted to another
procedure of international
investigation or settlement and
contains no relevant new
information.

3. The Court shall declare
inadmissible any individual
application submitted under Article
34 if it considers that:

(a) the application is incompatible
with the provisions of the
Convention or the Protocols theret
manifestly ill-founded, or an abuse|
of the right of individual
application; or

(b) the applicant has not suffered &
significant disadvantage, unless
respect for human rights as define
in the Convention and the Protoco

eNot subject
to a SAP

i

n

thereto requires an examination of

The Court does not apply
any hierarchy to the
admissibility criteria; all
are fundamental to the
right of individual
petition.

The admissibility criteria
are very sensitive issues;
to make them subject to 4
SAP would greatly
complicate later
discussions on modalities
of adoption and the
simplified procedure
itself.

Paragraphs (2) & (3) are
less fundamental than (1
and could be subject to
SAP, allowing greater
flexibility in future.

~—

D
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the application on the merits and
provided that no case may be
rejected on this ground which has
not been duly considered by a
domestic tribunal.

4. The Court shall reject any
application which it considers
inadmissible under this Article. It
may do so at any stage of the
proceedings.

Avrticle 36 —
Third party
intervention

1. In all cases before a Chamber or Not subject

the Grand Chamber, a High
Contracting Party one of whose
nationals is an applicant shall have
the right to submit written
comments and to take part in
hearings.

2. The President of the Court may,
in the interest of the proper
administration of justice, invite any|
High Contracting Party which is no
a party to the proceedings or any
person concerned who is not the
applicant to submit written
comments or take part in hearings
3. In all cases before a Chamber o
the Grand Chamber, the Council of
Europe Commissioner for Human
Rights may submit written

—F

=

comments and take part in hearings.

to a SAP

This is not a provision
concerning organisation
and is not a purely
procedural provision.

Paragraph (1) contains a
right; paragraph (2)
contains a prerogative.

Third party interventions
play an important role in
the Court’s proceedings.

Certain conceivable
amendments could have
significant effects.

There is no obvious need

to increase the flexibility
of the current provision;
the Rules of Court and th
Court’s practice allow for
all reasonable
requirements.

Third party interventiong
are not fundamental to
the Court as an
institution.

Any possible amendmer
would not be so radical
as to exclude a SAP.

Some situations
are not adequately
covered by
existing
provisions, e.g.
ntthird party
interventions by
non-States parties|
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Article 37—
Striking out
applications

1. The Court may at any stage of théNot subject

proceedings decide to strike an
application out of its list of cases
where the circumstances lead to th
conclusion that
(a) the applicant does not intend ta
pursue his application; or
(b) the matter has been resolved; ¢
(c) for any other reason establishe
by the Court, it is no longer justifie
to continue the examination of the
application.

However, the Court shall continue
the examination of the application

respect for human rights as defined

in the Convention and the Protoco
thereto so requires.

2. The Court may decide to restorg
an application to its list of cases if
considers that the circumstances
justify such a course.

oo

to a SAP

e

=

=

[

Striking out is an
important part of the
Court's exercise of
judicial authority; it is
linked to Article 19.

Power to strike out is of
crucial significance to the
right of individual
petition, it is linked to
Articles 34 & 35.

The “respect for human
rights” and restoration
clauses are necessary to
preserving the Court’'s
essential role and
protecting the situation of
applicants.

Article 37 already allows
the Court sufficient
flexibility.

Article 37 is not
clear, e.g. the tern
“for any other
reason” gives the
Court too much
interpretative
margin.

The Court should
give clearer
reasons for strike-
out decisions.

Avrticle 38 —
Examination of
the case

The Court shall examine the case
together with the representatives g
the parties and, if need be, undertg
an investigation, for the effective
conduct of which the High

Contracting Parties concerned sha
furnish all necessary facilities.

Not subject
fto a SAP

ke

This is a fundamental
provision for the Court’s
functioning.

Its second part is neither
organisational nor
procedural.

The Court has referred tog

States’ non-compliance

Avrticle 38 is not
fundamental to the Cour
as an institution.
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with Article 38 in its
judgments; amendment b
ratified protocol would
therefore be preferable tg
that by the Committee of
Ministers.

It already allows for all
necessary flexibility.

Article 39(1) — | 1. At any stage of the proceedings| Not subject | Friendly settlements are
Friendly the Court may place itself atthe | to a SAP an important tool; the
settlements disposal of the parties concerned principal as such should
with a view to securing a friendly therefore not be subject t
settlement of the matter on the basis a SAP
of respect for human rights as ’
defined in the Convention and the
Protocols thereto.
[.-]
Article 40— 1. Hearings shall be in public unlegsNot subject | Open justice is a This is related to

Public hearings
and access to

the Court in exceptional
circumstances decides otherwise.

to a SAP

fundamental principle.

Article 45 (reasong
for decisions and

documents 2. Documents deposited with the There is no conceivable judgments).
Registrar shall be accessible to the need for chanage and no
public unless the President of the df tg The Rul f
Court decides otherwise. nee. . .or greater e Rules o
flexibility. Court do not fully
reflect the
principle of public
access to
documents.
Article 41— Just | If the Court finds that there has beeiNot subject | The Court's competence The Court’s
satisfaction a violation of the Convention or the to a SAP to award just satisfaction interpretation of
Protocols thereto, and if the internal is fundamental to its Article 41, in

law of the High Contracting Party

concerned allows only partial

essential role in protectin

particular the term
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reparation to be made, the Court
shall, if necessary, afford just
satisfaction to the injured party.

human rights.

Article 41 is not an
operational or procedural
provision.

Article 41 already allows
the Court all necessary
flexibility.

“if necessary,” is
too wide.

The Court’s
practice of
awarding just
satisfaction lacks
transparency and
contributes to
unrealistic
expectations on
the part of
applicants.

Article 43(1)—

Referral to the
Grand Chamber

1. Within a period of three months
from the date of the judgment of th

Not subject

€to a SAP

Chamber, any party to the case may,

in exceptional cases, request that
case be referred to the Grand
Chamber.

he

Article 43(1) has
connections to the right o
individual petition.

The existence of the

f Grand Chamber is a
vestige of the pre-
Protocol No. 11 system
and is not fundamental to
the Court’s functioning.

Article 43(2) bis

— Referral to the
Grand Chamber

2.bis The panel shall accept the
request if the case raises a serious
guestion affecting the interpretatio
or application of the Convention or
the Protocols thereto, or a serious
issue of general importance.

h

Not subject
to a SAP

This provision defines the
jurisdiction of a panel to
refer cases to the Grand
Chamber.

Article 44(1) &

1. The judgment of the Grand

Not subject

Paragraph (1) reflects the

(3) - Final Chamber shall be final. to a SAP principle of legal certainty
judgments L1 (finality of judgments).
3. The final judgment shall be
published. Paragraph (3) is
fundamental to the
principle of open justice.
Article 45 — 1. Reasons shall be given for Not subject | Paragraph (1) is The Court does
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Reasons for

judgments and

decisions

judgments as well as for decisions
declaring applications admissible ¢
inadmissible.

2. If a judgment does not represent,

in whole or in part, the unanimous
opinion of the judges, any judge
shall be entitled to deliver a separg
opinion.

to a SAP
r

fundamental to open
justice.

Paragraph (2) contributeg
to the development of the
case-law and
understanding of the
Convention and is very
highly valued by the Cour
as providing for judicial
freedom of expression.

—

not in practice
give reasons for
decisions that are
accessible to
applicants,
paragraph (1)
should therefore
be clarified.

Article 46(1) & | 1. The High Contracting PartigsNot subject | Paragraphs (1) and (2)
(2) — Binding under-take to abide by the finako a SAP contain fundamental
force and Judgment of the Co.urt in any case|to principles governing the
execution of which they are parties. status of the Court and the
judgments 2. The final judgment of the Court institutional role of the
shall be transmitted to the Committee of Ministers
Committee of Ministers, which shall ’
supervise its execution. ) )
They have existed since
the inception of the
Convention system and
there has never been any
need to increase their
flexibility or otherwise
amend them.
Article 46(3), 3. If the Committee of Ministers Not subject | Paragraphs (3) and (4) | Paragraphs (3)-(5) are | If transferred to a
(4) & (5) — considers that the supervision of thep a SAP were added recently in | essentially procedural, | Statute, paragraph

Binding force

and execution of

judgments

execution of a final judgment i
hindered by a problem @
interpretation of the judgment,
may refer the matter to the Court f
a ruling on the question ¢
interpretation. A referral decisio

S
f
it
or
f
n

order to create flexibility
in ascertaining the correct
interpretation of

creatinglex specialidor
paragraphs (1)-(2).

judgments and respondingThey were added

to refusal to abide by a
final judgment

relatively recently by
Protocol No. 14 and

(3)-(5) could be
accompanied by
relevant
Committee of
Ministers’ rules of
procedure for the
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shall require a majority vote of t
thirds of the representatives entitled
to sit on the Committee.

4. If the Committee of Minister
considers that a High Contracting
Party refuses to abide by a final
judgment in a case to which it is|a

party, it may, after serving form
notice on that Party and by decisi
adopted by a majority vote of twc
thirds of the representatives entitl
to sit on the Committee, refer to tf
Court the question whether th
Party has failed to fulfil its
obligation under paragraph 1.

5. If the Court finds a violation of
paragraph 1, it shall refer the case
the Committee of Ministers for
consideration of the measures to b
taken. If the Court finds no violatio
of paragraph 1, it shall refer the cal
to the Committee of Ministers,
which shall close its examination o
the case.

olpl

ed
ne
at

respectively.

Discussions on paragrap
(3)-(5) were a very
difficult part of the
negotiation of Protocol
No. 14.

there is little if any
experience of their
h®peration in practice;
they may need to be
adapted in future in the
light of experience.

supervision of the
execution of
judgments, since
both the
Committee if
Ministers and the
Court now play
certain roles with
respect to
execution and its
supervision.

Article 47(1)— | 1. The Court may, at the request|dNot subject | Paragraph (1) is an
Advisory the Committee of Ministers, giveto a SAP important part of the
opinions adwsory opinions on Iegal_questlo NS definition of the Court's

concerning the interpretation of the jurisdiction.

Convention and the Protocols

thereto.
Article 47(2) — | 2. Such opinions [on legal questionsNot subject | Paragraph (2) is closely Paragraph (2) may
Advisory concerning the interpretation of the to a SAP related to paragraph (1) need to be
opinions Convention and the Protocols and contributes to amended in

thereto — para. (1)] shall not deal
with any question relating to the
content or scope of the rights or

freedoms defined in Section | of th

(1)

defining the Court's
jurisdiction.

response to
developments
concerning
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Convention and the Protocols
thereto, or with any other question
which the Court or the Committee
of Ministers might have to conside
in consequence of any such
proceedings as could be instituted
accordance with the Convention.

in

advisory opinions,
e.g. allowing
superior national
courts to request
them.

Article 49 — 1. Reasons shall be given fpNot subject | Article 49 is the This article contains
Reasons for advisory opinions of the Court. to a SAP equivalent for advisory | procedural elaboration q
advisory 2. If the advisory opinion does not opinions of Article 45 for | Article 47.
opinions represent, in whole or in part, the judgments and decisions
unanimous opinion of the judges,
any judge shall be entitled to deliver
a separate opinion.
3. Advisory opinions of the Court
shall be communicated to the
Committee of Ministers.
Article 50— The expenditure on the Court shalNot subject | The Court’s budgetis a | This is not a key, It should be
Expenditure on | be borne by the Council of Europe} to a SAP very important and fundamental provision. | recalled that the
the Court politically sensitive forthcoming
matter. It could be subject to a | accession of the
SAP involving EU (nota CE
unanimity on the part of| member State) to
the Committee of the ECHR and the
Ministers. possible
introduction of
fees for applicants
may be relevant
considerations in
future.
Article 51— The judges shall be entitled, durindNot subject | The privileges and This provision
Privileges and | the exercise of their functions, to thep a SAP immunities of could also be
immunities of | Privileges and immunities provided international functionaries included in a
judges for in Article 40 of the Statute of the are a core principle of possible Statute.

Council of Europe and in th
agreements made thereunder.

e

international law.




33

DH-PS(2011)R2



