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ltems 1 & 2. Opening of the meeting and adoption of the agerd

1. The Committee of Experts for the Developmentofman Rights (DH-DEV) held its
33Y meeting in Strasbourg (Human Rights Building) frd to 15 April 2005, with
Ms Inger KALMERBORN (Sweden) in the Chair. The It participants can be found in
Appendix | The agenda as adopted and references to workiogintents appear in

Appendix Il

ltem 3: Human Rights and the Environment

2. The DH-DEV resumed its discussions on the questf the protection of Human
Rights and the Environment in accordance with #ens of reference received by the
Steering Committee for Human Rights (CDDH) from t@emmittee of Ministers. With
regard to the type of instrument to be drawn ughensubject, the Committee decided that a
manual would be the most appropriate instrumetttigifield.

3. In support of its decision to choose a mana#iiar than guidelines the Committee
considered that a manual would be more practicdl @@dagogical and would help raise
general awareness. It considered that the taugk¢m@ce should not only be public authorities
but also the public at large and that a manual dvdlérefore be more suitable. A large
majority of members felt that in view of their swie character guidelines would not be
appropriate on the ground that there was insufficease-law with regard to some of the
relevant provisions of the Convention to draw ujpdglines. The fact that States enjoy in
principle a wide margin of appreciation with regaoda number of environmental matters
affecting Convention rights was thought to be astatie to the drafting of guidelines in this

area. Some members underlined that a manual walsld indirectly serve the Court by

helping potential applicants to better assess vendtieir claims relating to the environment
would be arguable before the Court. Only a few imerm stated that they could also see
merits in guidelines, arguing that such an instminveas not in itself legally binding either.

4. The Committee agreed that the manual shouldrbéted in a clear and concise
manner in view of its broad target audience (puhblithorities and the public at large) and
that any legal concepts relied on should be expthireither in the introduction or in a
glossary appended to it. As to its structure, #swlecided that it should contain both
principles emerging from the case-law and pracesaimples illustrating them on the basis of
the relevant cases examined by the Court. Itsoduoiction should underline the
interconnection of the protection of human rightd ¢ghe environment. It was considered that
attention could be drawn to the Aarhus Conventiothis introduction. Reference could also
be made in it to Article 11 of the Revised Sociala@er and the relevant conclusions of the
European Committee of Social Rights. General glas applying irrespective of the
provisions of the Convention at stake would thenirmBcated. Principles relating to the
relevant substantive provisions of the Conventidrii¢le 2, 8 and 10 of the Convention and
1 of Protocol No. 1) and to procedural rights akin those protected by the Aarhus
Convention (Articles 6 and 13) would follow. It svagreed that Article 3 should not be dealt
with in a separate section, given the absence yfidgment where the Court has found a
breach of this article. It was considered, howewbst it could be mentioned in the
introduction or in a footnote that the Court has excluded the applicability of Article 3 in
this context.
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5. The Committee started drafting the manual enksis of the elements drawn from
the case-law at the last meeting, as revised by#ueetariat in the light of recent judgments
of the European Court of Human Rights (document [DEV(2005)001). The result of this
work can be found in Appendix IlI

6. The DH-DEV decided to set up a drafting gromgantinue work on the manual. This
group will be composed of Ms Jolien SCHUKKING (Netlands), Ms Brigitte OHMS
(Austria), Ms Camilla BUSCK-NIELSEN (Finland), Mr iles DUTERTRE (France),
Mr Kyrre GRIMSTAD (Norway), Mr Jodo Manuel DA SILVAMIGUEL (Portugal),
Mr Chanaka WICKREMASINGHE (United Kingdom), Ms Reata QUILLACQ (CO-DBP). It
will meet on 28-29 June 2005.

7. The DH-DEV will resume its work and complete ttiraft manual at its next meeting
(12-14 October 2005) in order to adopt its fingdaw of activity and refer it to the CDDH for
examination and adoption at its meeting of 22-2vyaéwaber 2005. The terms of reference for
this activity expire on 31 December 2005.

Item 4: Seminar marking the entry into force of ProtocolNo. 12

8. Discussions on the Seminar on Protocol No. é&vbased on the draft outline paper
(DH-DEV (2005) 002) prepared by the Secretariatithviegard to the proposed content and
structure of the seminar, the Committee globallgazsed the Secretariat’s proposals with the
addition of some amendments. These have beerttexflén the revised outline paper as it
appears in Appendix Yo this report.

9. It was confirmed that following the introducgspeeches, one session of the Seminar
would concentrate on the scope of the protocolthrdsecond session on the more practical
aspects of ratification. Several experts mentidihedfact that it was important for the panels

to be made up of persons with differing views arpegiences so as to promote and stimulate
useful and practical discussions. With regardn@armpersons, it was specified that one person
on each of the two panels, would also act as ¢bdlreir panel and that a general chairperson
would be required to open the seminar and carryrautask of summing up the debates at the
end of the day. As concerns the report to be pegpander the Secretariat’s responsibility

after the Seminar, it was explained that the aimld/dwe to highlight the main issues raised

during discussion, in a manner which might assiateS on a practical level to proceed more
swiftly towards ratification of Protocol No 12.

10. Several members emphasised the fact thatsitimportant for all participants to have
the necessary expertise and knowledge so as tobleet@ make an active and useful
contribution to the discussions. The event shablgs be conceived as a meeting of
specialists and the desirability for qualified mars in the field should be reflected in the
invitation letters.

11. Some members considered that it was impottawctarify the relationship between
Article 14 of the ECHR and Protocol No. 12, as th@uld be relevant to discussions and was
an aspect which could bring instructive and comcedements to the debate. It was also
considered important that a representative of theriQpreferably a judge) present his or her
point of view on Protocol No 12.
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12. The Committee also suggested names of possialakers/panelists/chairpersons. In
particular, the Committee suggested that eitherHdrman VON HEBEL (Netherlands), or
Ms Michele DUBROCARD (France), respectively fornmdrair and vice-chair of the DH-
DEV, and both therefore well-acquainted with thegaratory work on the Protocol, might be
contacted as the possible speaker for the introdygiresentation on the Protocol itself. It
was suggested that Mr Jeroen SCHOKKENBROEK, Heatth@fintergovernmental Human
Rights Programmes Department of the Council of geyanight be requested to assume the
role of general chairperson, having been Secrdtatilje DH-DEV during the elaboration of
the Protocol.

ltem 5: Exchange of views on themes for future activitiesf the CDDH

13. The Secretariat outlined the themes set ol@HRDEV(2005)003. Somenembers
expressed reservations about two of the themesldrarin and violence and impunity. With
regard to children and violence doubts were express to whether this was an appropriate
subject for further standard-setting activities thhe CDDH/DH-DEV given the already
existing human rights standards in this field amelwork being undertaken by other services
in the Council of Europe and by other internationgganisations. For impunity, several
members felt that any work in this area would neegrovide real added value, particularly
in respect of the ongoing work by the United Nasiodne member expressed the view that it
was necessary to carefully demarcate this subject that of state immunity.

14. Several members supported the theme of freedfaeligion. In their opinion, there
was a real need to address this issue from a Eamoperspective taking into account the
existing case-law of the Strasbourg Court. Themthevould also fit in with the broader
theme on human rights in a multicultural societijck was already on the CDDH’s agenda.
However, some hesitation about the appropriateoiettss theme was also expressed because
of its controversial nature.

15. The themes of rights of the elderly and datstegtion met with some approval.
However, in respect of the latter theme, some &igsit was expressed, since it was felt that
Article 8 of the Convention may provide sufficigmotection. It was stressed that work on
any future additional protocol to the European Garion on Human Rights should be
carried out by the CDDH. Another area that wasgsated for possible consideration for
future work was the rights of the terminally ill cnlying. This proposal met with some
approval although some members were of the opitiiahthe sensitivity of the subject and
the differences in national legislation in thiddienight hinder progress were the CDDH/DH-
DEV to undertake work on this theme.

16. Finally, the proposal to add the theme ofaexidicial executions for consideration by
the CDDH was favourably received by the Committee.

ltem 6: Other business

Election of the Vice-Chair

17. The Chair informed the Committee that Ms DefNBE)UADE, current Vice-Chair,
was due to take up new functions which made itamgér possible for her to attend the DH-
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DEV meetings. The Committee thanked her for heulsggand invaluable contributions over
the years to its work and wished her every sudcelssr new post.

18. The DH-DEV elected Ms Jolien SCHUKKING (Netlamids) as Vice-Chair by
acclamation.
ltem7: Dates of the next meeting

19. The next meeting will take place on 12-14 ®etd2005.
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Appendix |
LIST OF PARTICIPANTS

ALBANIA / ALBANIE
Ms Alma KASA, Legal Adviser, Legal Affairs and Ttezs Department at the Ministry of
Foreign Affairs, TIRANA

ANDORRA / ANDORRE

ARMENIA / ARMENIE
Ms. Syuzanna TSATURYAN, Chief Specialist, Legal Bament, Ministry of Foreign Affairs,
Yerevan

AUSTRIA / AUTRICHE
Ms Brigitte OHMS, Deputy Head of Division for Intetional Affairs and General
Administrative Affairs, Bundeskanzleramt-Verfasssaignst, WIEN

AZERBAIJAN / AZERBAIDJAN
Mr Hamid NASIBOV, Desk Officer, Human Rights Dematisation and Humanitarian
Problems Department, Ministry of Foreign AffairsAiBU

BELGIUM / BELGIQUE

BOSNIA AND HERZEGOVINA / BOSNIE ET HERZEGOVINE
Mr Sabit SUBASC, Head of Department for Human Rights, Ministryrofeign Affairs,
SARAJEVO

BULGARIA / BULGARIE
Mr A.TEHOV, Head of the Department of Human Righnistry of Foreign Affairs, SOFIA

CROATIA / CROATIE ) )
Ms Romana KUZMANC OLUIC, First Secretary, Department for the UN and HuRayts,
Ministry of Foreign Affairs, ZAGREB

CYPRUS / CHYPRE
Ms Eleonora NICOLAIDES, Senior Counsel of the Rejau®ffice of the Attorney-General,
Law Office of the Republic of Cyprus, NICOSIA

CZECH REPUBLIC / REPUBLIQUE TCHEQUE
Mr Richard KINGHAM, Ministry of Foreign Affairs, PRGUE

DENMARK / DANEMARK
Ms. Henriette LYKKE HANSEN
Permanent Representation of Denmark to the CoahEilrope, STRASBOURG

ESTONIA /ESTONIE
Ms Riina PIHEL, First Secretary, Division of HumRights, Ministry of Foreign Affairs,
TALLINN
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FINLAND / FINLANDE
Ms Camilla BUSCK-NIELSEN, Legal Officer, Ministryf ¢-oreign Affairs, Legal Department,
HELSINKI

FRANCE
M. Gilles DUTERTRE, Magistrat, Sous Direction desoils de 'Homme, Direction des
Affaires juridiques, Ministere des Affaires étrangge PARIS

Mle Alexandra MOREAU, Auditrice de Justice, Staggaa la Sous-Direction des Droits de
I'Homme, Direction des Affaires juridiques, Ministedes Affaires étrangéres, PARIS

GEORGIA/GEORGIE
Ms Ana GIORGOBIANI, Third Secretary, Internatiohaw Department, Ministry of Foreign
Affairs, TBILISSI

GERMANY / ALLEMAGNE
Dr Kirsten KRAGLUND, Executive Assistant of the feedl Agent for the Human Rights,
Bundesministerium der Justiz, BERLIN

GREECE / GRECE
Mme Athina CHANAKI, Rapporteur, Ministere des Affas étrangeres, ATHENES

HUNGARY / HONGRIE
Mr. Tamas TOTH, Head of the Human Rights Departmdirtistry of Justice, BUDAPEST

ICELAND /ISLANDE
Ms Asgerdur RAGNASDOTTIR, Legal Expert, REYKJAVIK

IRELAND / IRLANDE
Ms Denise MCQUADE, Assistant Legal Adviser, LegaliBion, Department of Foreign
Affairs, DUBLIN

ITALY /ITALIE
M. Roberto BELLELLI, Juge, Ministero delli Affaridteri, Servizio del Contenzioso
diplomatico, dei trattari e degli affari legislatiiiROME

LATVIA/LETTONIE
Mr Valerijs ROMANOVSKIS, Head of the Human Rightsliey Division, Ministry of Foreign
Affairs, RIGA

LIECHTENSTEIN

LITHUANIA / LITUANIE
Ms Jurgita MEKAITE, Attaché of the Human Rights ad@O Division, Ministry of Foreign
Affairs, VILNIUS

LUXEMBOURG

MALTA / MALTE
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MOLDOVA
Mr Anatol CEBUC,Deputy Director of International Law and Treatiesgartment, Ministry
of Foreign Affairs of the Republic of Moldova, CHNAAU

MONACO
M. Jean-Francois RENUCCI, Professeur, UniversitdNoie Sophia-Antipolis et Directeur du
Centre européen des droits de ’'homme CEDORE — IDPD

NETHERLANDS / PAYS-BAS
Ms Jolien SCHUKKING, Agent for the Government ot tRetherlands, Ministry of Foreign
Affairs, THE HAGUE

NORWAY / NORVEGE
Mr Kyrre GRIMSTAD, Higher Executive Officer, Deparent of Legislation, Norwegian
Ministry of Justice, OSLO

POLAND / POLOGNE
Ms Alexandra MEZYKOWSKA, Legal Advisor, Ministry dforeign Affairs, WARSAW

PORTUGAL
Mr Jodo Manuel DA SILVA MIGUEL, General Prosecutbeputy, Procuradoria-Geral da
Republica, Prosecutors Office, LISBOA

ROMANIA / ROUMANIE
Mme loana Maria DUMITRIU, Attachée, Direction déd¢jent du Gouvernement aupres de la
Cour européenne des Droits de 'Homme, MinistéseAftaires étrangeres, BUCAREST

RUSSIAN FEDERATION / FEDERATION DE RUSSIE
Ms Tatiana SMIRNOVA, Head of the Division for Eusgn Cooperation, Department for
Humanitarian Cooperation and Human Rights, Minisfrizoreign Affairs, MOSCOW

SAN MARINO / SAINT-MARIN

SERBIA AND MONTENEGRO

SLOVAK REPUBLIC / REPUBLIQUE SLOVAQUE
Ms Jana VNUKOVA, International Law and European La&ction, Ministry of Justice,
BRATISLAVA

SLOVENIA / SLOVENIE
Ms Valerija SLIVNIK MARC, State Attorney, State Atiney’'s Office, LJUBLJANA

SPAIN / ESPAGNE

SWEDEN / SUEDE
Ms Inger KALMERBORN, (Chairperson/PrésidenteGovernment Agent, Senior Legal
Adviser, Ministry for Foreign Affairs, STOCKHOLM

SWITZERLAND / SUISSE
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Mme Nathalie STADELMANN, Collaboratrice Scientifigu Section droits de 'homme et
Conseil de I'Europe, Office fédéral de la justi@gpartement fédéral de justice et police,
BERNE

"The Former Yugoslav Republic of Macedonia" / "I'Ex -Républigue yougoslave de
Macédoine"

TURKEY / TURQUIE
Mme Aysen EMULER, Expert juridique, Bisleri Bakanlgl Ek Binasi, ANKARA

UKRAINE
Mr Viacheslav YATSIUK, Deputy Head, Foreign Polidyrectorate, Administration of the
President of Ukraine, KYIV

UNITED KINGDOM / ROYAUME-UNI
Mr Chanaka WICKREMASINGHE, Assistant Legal Advisegreign and Commonwealth
Office, LONDON

Comité pour les activités du Conseil de 'Europe ematiere de diversité biologique et
paysagére (CO-DBP)
Mme Patricia QUILLACQ, FIRENZE, ltalie

* % *

OBSERVERS / OBSERVATEURS

Holy See / Saint-Siege
R.P. Olivier POQUILLON, o.p., Mission permanente$hint-Siége auprées du Conseil de
'Europe, STRASBOURG

Mexico/Mexique

United States of America/Etats-Unis d'Amérigue

Canada

Japan/Japon
Mr Naoyuki IWAI, Consul (Attorney), Consulate Geakof Japan, STRASBOURG

Amnesty International

International Commission of Jurists / Commission iernationale de Juristes

International Federation of Human Rights / Fédératon internationale des Droits de
'Homme
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European Coordinating Group for National Institutio ns for the promotion and
protection of human rights/Groupe de coordination @ropéenne des institutions
nationales pour la promotion et la protection des mits de 'homme

SECRETARIAT

Directorate General of Human Rights - DG 1l / Diredion Générale des Droits de 'Homme -
DG II
Council of Europe/Conselil de I'Europe, F-67075 STRBBOURG CEDEX

Mr Jeroen SCHOKKENBROEK, Head of Human Rights Igtsernmental programmes
Department / Chef du Service des programmes intgggaementaux en matiere des droits de
’'homme

Mr J6rg POLAKIEWICZ, Head of the Human Rights LamdaPolicy Division / Chef de la
Division du droit et de la politique des droitslt®mme, Secretary of the DH-DEV /
Secrétaire du DH-DEV

Mr Gerald DUNN, Lawyer/Juriste, Human Rights Lawdd&olicy Division/Division du Droit
et de la Politique des Droits de 'Homme, Co-seurebf the DH-DEV / Co-secrétaire du
DH-DEV

Mrs Katherine ANDERSON-SCHOLL, Administrative Assint / Assistante administrative,
Human Rights Law and Policy Division/Division duditret de la Politique des Droits de
'’Homme

Mr Paul HARVEY, Trainee / Stagiaire

Mle Haldia MOKEDDEM, Assistant / Assistante, HumaRights Law and Policy
Division/Division du Droit et de la Politique desdits de 'Homme

Interpretes
Mme Sally BAILEY

Mr Philippe QUAINE
Mr Robert SZYMANSKI
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Appendix I
ltem 1: Opening of the meeting
Item 2: Adoption of the agenda
ltem 3: The Protection of Human Rights and the Environmat
Working documents
- Elements for an instrument on Human Rights andEtingronment DH-DEV(2005)001
- Revised overview of the case-law of the EuropeamCaf Human DH-DEV(2004)002Rev

Rights in environmental matters

- Ad hoc terms of reference with a view to draftimgiastrument on the  DH-DEV(2004)001
Environment and Human Rights and related texts

- The Revised European Social Charter and the rigahvironment DH-DEV(2004)003
protection
- The protection of the Environment in a Human Rigbtsitext DH-DEV(2004)004

- Convention on Access to Information, Public Paptition in Decision- DH-DEV(2004)005
Making and Access to Justice in Environmental Mat{darhus
Convention, United Nations Economic CommissionEarope —

UNECE)
- Report of the 3% meeting (20-22 October 2004) DH-DEV(2004)007
Item 4: Seminar marking the entry into force of ProtocolNo. 12

Working document

- Outline for a seminar marking the entry into fooddrotocol No. 12 DH-DEV(2005)002

Item 5: Exchange of views on future activities of the CDH

Working document

- Elements prepared by the Secretariat for an exeéhahgiews on future DH-DEV(2005)003
activities of the CDDH

ltem 6: Other business
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ltem 7: Date of next meetings

12



13 DH-DEV(2005)005

Appendix IlI

ELEMENTSFOR A MANUAL ON THE ENVIRONMENT
AND HUMAN RIGHTS

Please note that the elements in both italics ajudre brackets were not discussed at this meeting
(Introduction, General Elements, Il — Right to aapeful enjoyment of possessions and adverse
environmental factors, VI — Access to justice inimnmental matters).

I NTRODUCTION

[1. [The protection of human rights and the enwnemt constitute two fields which tend to
converge in Europe.] There is increasing awarermsthe importance of a sound, quiet and
healthy environment which allows individuals tdyfinjoy the rights and freedoms which are
guaranteed by the European Convention on HumantRidtme Convention”).

2. This awareness has undoubtedly an impact ont ishexpected of public authorities in terms
of protection of human rights and the environment.

3. The aim of an instrument on human rights amddahvironment would be to contribute to an
increased understanding of the interrelation betvé®e protection of human rights and the
environment.

4. Such an instrument should rely on the existage-law of the European Court of Human
Rights (“the Court”). It should refer to the variswbligations which are incumbent on High
Contracting Parties in order to avoid human righgsotected by the Convention being
seriously affected by environmental matters.

5. In showing the interrelation between the rightsotected by the Convention and
environmental matters, it could contribute to biimg to light the need to strengthen the
protection of the environment at national leveltatdy in ensuring access to information,
public participation in decision-making processasdaaccess to justice in environmental
matters.

6. The Convention indirectly provides a certaingme® of protection with regard to
environmental matters, as demonstrated by the expbase-law of the Court in this area.

7. The Court recognises that where an individgaseriously affected by environmental factors,
an issue may arise under the Convention. The @sdras already identified issues related to
the environment under Articles 2, 3, 6, 8 and 13thef Convention and Article 1 of
Protocol No. 1 to the Convention.

8. In addition, attention needs also to be drab&yond the framework of the Council of Europe,
to the Convention on Access to Information, PuBlésticipation in Decision-Making and
Access to Justice in Environmental Matters (Aar@amvention, United Nations Economic
Commission for Europe — UNECE), to which a numbeMember States are already a

party']

! The elements drawn from the Aarhus Conventioniratizated separately from those of the Court’s dase
See document DH-DEV/(2004)005 for the full textlistConvention.
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[a)

b)

b)

GENERAL ELEMENTS

No provisions of the Convention are specificdiésigned to provide general protection of the
environment as such. Other international instrureeahd domestic legislation are more
pertinent in dealing with it.

The Convention does offer an indirect protectimf the environment since the effective
enjoyment of the rights which are encompassed diefiend notably on a sound and healthy
environment conducive to well-being.

The principle of subsidiarity is particularlynportant in the context of environmental matters.
National authorities enjoy in principle a wide margf appreciation in determining the steps
to be taken to ensure compliance with the Conventidhey are best placed to assess what
might be the best policy with regard to environragigsues which belong to a difficult social
and technical spher¥]

| —RIGHT TO LIFE® ASWELL AS PERSONAL SAFETY
AND ACTIVITIES DANGEROUS FOR THE ENVIRONMENT

The right to life is protected under Article 2 betConvention. Public authorities have
a duty to take appropriate measures to protect Tifés obligation applies in the

context of any activity in which the right to lifeay be at stake and therefore also in
the case of dangerous activities such as the operaf waste-collection sites or

nuclear tests. This obligation of public authostiapplies to public and private

activities.

The responsibility of public authorities dependsfactors such as the harmfulness of
the dangerous activities, the foreseeability of tis&s to life, the status of those

involved in bringing about those risks and whetheracts or omissions attributable to
them are deliberafe.

In order to prevent infringements of the rightife bs a result of dangerous activities,
public authorities must put in place a legislatimad administrative framework
designed to effectively protect the right to lif€his includes in particular:

2 Kyrtatos v. Greece, judgment of 22 May 2003, p&fa.
% Hatton and Others. Wnited Kingdom, judgment of 8 July, paras. 97 298 100.
* Powell & Rayner vUnited Kingdom, judgment of 21 February 1990, para
®“Article 2 — Right to life
1 Everyone’s right to life shall be protected bwlaNo one shall be deprived of his life intentidpalve in the
execution of a sentence of a court following hisviction of a crime for which this penalty is prded by law.
2 Deprivation of life shall not be regarded asiictd in contravention of this article when it résurom the use
of force which is no more than absolutely necessary
a. in defence of any person from unlawful violence;
b. in order to effect a lawful arrest or to preveéhé escape of a person lawfully detained;
c. in action lawfully taken for the purpose of dimg a riot or insurrection’..
® Oneryildiz v. Turkey, judgment of 30 November 2¢G4and Chamber), para. 73.
" Ibid. at para. 89.
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- making regulations [geared to the special featusésdangerous activities]
governing the licensing, setting-up, operation,us&c and supervision of [such]
[dangerous] activitie¥;

- placing particular emphasis on the public’s rightinformation concerning such
activities?

- [acting of their own motion, in the light of thefammation available concerning
the likelihood of a risk to individuals’ health, ddoing all that could be required
of them to prevent individuals’ life from being astably put at risk’;]

- providing for appropriate procedures for identiy shortcomings in the technical
processes concerned and any errors committed Isg tlesponsible [at different
levels.]*

In the event of alleged infringements of the rigbtlife which may engage the
responsibility of public authorities under Artic®s they have a duty to ensure an
effective and concrete response so that the l¢igisland administrative framework
set up to protect the right to life is properly immented and any breaches of that right
are repressed and punistéd.

Public authorities must promptly initiate an inde@ent and impartial investigation
aimed at ascertaining the circumstances in whible [nhcident / infringement of
Article 2] took place and any shortcomings in tipem@tion of the regulatory system.
It must also be capable of identifying the publiticials or authorities involved’

In the case where the infringement of the rightlite is intentional, the public
authority’s response should be to initiate crimipdceedings in order to comply with
Article 2 of the Convention. In the case whereitifangement is unintentional, civil,
administrative or even disciplinary remedies maifiget However, in certain cases
where the infringement is unintentional, Stateut&lto charge those responsible with
a criminal offence may itself amount to a violatieihArticle 2. This will be in cases
where it is established that the negligence atisile to public officials or bodies
goes beyond an error of judgment or carelessneisatnthe authorities in question,
while fully realising the likely consequences, ¢dllto take measures to avert the risk
inherent in the dangerous activity.

8 |bid. at para. 90.

® Ibid.

19 C.B. v. United Kingdom, judgment of 9 June 19p8&ras. 36 and 38.
1 Oneryildiz Judgment at para. 90.

2 |bid., para. 91.

3 bid., para. 94.

*bid., para. 93.
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a)

b)

d)

Il — RESPECT FOR PRIVATE AND FAMILY LIFE ASWELL ASHOME™
AND THE ENVIRONMENT

Under Article 8 of the Convention everyone tiesright to respect for his private and
family life and his home. This right implies respéar the quality of private life as
well as the scope for enjoying the amenities ofohemeé®. Breaches of the right to
respect for home are not confined to breaches ssclhinauthorised entry into a
person’s home.

Where individuals are affected by environmefdators, such as dangerous activities,
pollution, noise or fumes, an interference withithreght to respect for private and
family life and for home may ariSe This may be the case even if their health is not
seriously endanger&d The crucial element in determining whether enwvinental
factors have adversely affected one of the riglateguarded by Article 8 is the
existence of a harmful effect interfering directliyd seriously with a person’s private
or family sphere and not simply the general detation of the environmetit

While the object of Article 8 is essentiallyathof protecting the individual against
arbitrary interference by public authorities, it edo not merely compel public
authorities to abstain from such interference.drian circumstances, authorities must
adopt measures designed to secure the right tecefp private and family life and
for home, including the obligation to inform thelghe about environmental risks.
Article 8 may apply in environmental cases whethaiution is directly caused by the
public authorities or whether State responsibititises from the failure to regulate
private industry properfy. Public authorities should also ensure that thesues
which are taken to secure the rights guaranteed\itigle 8 are implemented in
practicé.

Decisions of public authorities affecting eimwvimental issues should, inter alia, be
compatible with Article &. Any decisions affecting the right to respectfdvate and
family life as well as home must be provided forlay and follow a legitimate aim,
such as the economic well-being of the countryhergrotection of health. Moreover,
these decisions must be proportionate to the tegie aim pursued and, for this
purpose, a fair balance must be struck betweemntkeesst of the individual and the
interest of the community as a whileSince public authorities are best placed to
assess what might be the best policy with regashtaronmental issues which belong

5 «Article 8 — Right to respect for private and famife

1 Everyone has the right to respect for his private family life, his home and his correspondence.

2 There shall be no interference by a public autigowith the exercise of this right except suchigsn
accordance with the law and is necessary in a deatiacsociety in the interests of national secuyripyblic
safety or the economic well-being of the county,tlie prevention of disorder or crime, for the f@ction of
health or morals, or for the protection of the rigland freedoms of othérs

'8 powell & Rayner vUnited Kingdom, para. 40.

" Hatton, § 96.

8| opez Ostra, para. 51.

19 Kyrtatos v. Greece, para 52, Hatton para. 96.

2 Hatton v. UK, para. 98.

I Moreno Gomez., para. 61.

2 Hatton and Others. Wnited Kingdom, para. 99.
%3 Lopez Ostra, para. 51
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to a difficult social and technical sph&rethey enjoy in principle a wide margin of
appreciation in determining the steps to be talerensure compliance with the
Conventior.

[l —=RIGHT TO A PEACEFUL ENJOYMENT OF POSSESSIONS
AND ADVERSE ENVIRONMENTAL FACTORS

[a) Genuine, effective exercise of the right to a pea@njoyment of possessions does not depend
merely on the public authorities’ duty not to irfege, but may require positive measures of
protection in respect of activities dangerous foe environment, particularly where there is a
direct link between the measures which individualay legitimately expect from the
authorities and the effective enjoyment of thessassioné. The preventive measures should
reasonably be regarded as a suitable means of iagethe environmental risk brought to
their attentior?”.

b) Public authorities must do everything withineith power to protect the individuals’
proprietary interests including where they couldtheeatened by dangerous activitfés

c) The protection of the environment is a legitienaim in view of the interests of the community
to justify in some cases certain restrictions o itidividual right to a peaceful enjoyment of
possessions.]

IV —RIGHT TO RECEIVE, IMPART AND HAVE ACCESSTO INFORMATION ®
ON ENVIRONMENTAL MATTERS

a) Article 10 of the Convention guarantees thetrighreceive and impart information
and ideas. In the particular context of the enviment, there exists a strong public
interest in enabling individuals and groups to dbaote to the public debate by
disseminating information and ideas on matterseofegal public interest

4 powell & Rayner vUnited Kingdom, judgment of 21 February 1990, para

% Hatton and Others. Wnited Kingdom, judgment of 8 July, paras. 97 268 100.

% Oneryildiz v. Turkey, para. 134.

" |bid., para. 107.

%8 |bid., para. 135.

? Fredin v. Sweden, judgment of 18 February 199fa.p%8,

and Pine Valley Developments Ltd and Others vahé| judgment of 29 November 1991, para. 57.

0 «Article 10 — Freedom of expression

1 Everyone has the right to freedom of expressidns right shall include freedom to hold opinionsdato
receive and impart information and ideas withoueiference by public authority and regardless ainfiers.
This article shall not prevent States from requdrithe licensing of broadcasting, television or oize
enterprises.

2 The exercise of these freedoms, since it cawigls it duties and responsibilities, may be subjectsuch
formalities, conditions, restrictions or penaltias are prescribed by law and are necessary in aocdeatic
society, in the interests of national securityriterial integrity or public safety, for the prevéan of disorder or
crime, for the protection of health or morals, fire protection of the reputation or rights of othefor
preventing the disclosure of information received donfidence, or for maintaining the authority and
impartiality of the judiciary.

31 Steel and Morris v. United Kingdom, judgment of B&bruary 2005, para. 89. Vides Aizsabds Klubs v.
Latvia, judgment of 27 May 2004 paras. 40, 42.
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b) According to Article 10, any restrictions byethpublic authorities on the right to
receive and impart information, including on enmmmental matters, must be
prescribed by law and follow a legitimate aim. Aasere interfering with any aspect
of this freedom must be proportionate to the letatie aim pursued and, for this
purpose, a fair balance must be struck betweeintbeest of the individual and the
interest of the community as a whole.

C) Freedom to receive information under Article 10ra@nbe construed as imposing on
public authorities positive obligations to colleotd disseminate information relating
to the environment of its own motitn

d) Nevertheless, the right to life enshrined iniédde 2 and the right to respect for private
and family life as well as home under Article 8 nmeaytail a right to informatiofl In
the particular context of dangerous activitiesigllwithin the responsibility of the
State, special emphasis should be placed on tHesuiight to information®*

e) In the first place, public authorities are riegd to establish an effective and accessible
procedure enabling such individuals to seek aévaht and appropriate information
when public authorities engage in dangerous a@svitvhich might have adverse
consequences on the health of those exposed taastichies”.

%2 Guerra and Others v;ltaly, para. 53.

% Oneryildiz, para. 108 and Guerra and Others iy, Ifmra. 60.

% Oneryildiz v. Turkey, paras. 90 and 149.

% McGinley and Egan v. United Kingdom, judgment ofJ@ne 1998, para. 101. This judgment referred to
“hazardous activities” rather than the commonlydusgpression of “dangerous activities”, which wasvaver
used in the French translation (“activités dangsest) and later in the Oneryildiz Grand Chambee.c@ite
case-law does not define this expression. By wagnaéxample of definition, see Article 2 of the @ention on
Civil Liability for Damage resulting from Activitie Dangerous to the Environment (a Council of Europe
convention, ETS no. 150, known as the Lugano Caimwen signed in 1993 but not in force yet):

“1 “Dangerous activity” means one or more of theldoling activities provided that it is performed
professionally, including activities conducted pfic authorities:

a the production, handling, storage, use or disgeaiof one or more dangerous substances or any
operation of a similar nature dealing with such stamces;

b the production, culturing, handling, storage, udestruction, disposal, release or any other ofiera
dealing with one or more:

- genetically modified organisms which as a reetilhe properties of the organism, the genetic
modification and the conditions under which the ratien is exercised, pose a significant risk forrmahe
environment or property;

- micro-organisms which as a result of their pndjgs and the conditions under which the
operation is exercised pose a significant risk foan, the environment or property, such as thoseamic
organisms which are pathogenic or which producéntsx
c the operation of an installation or site for theecineration, treatment, handling or recycling o&ste,
such as those installations or sites specifiednneX Il, provided that the quantities involved passignificant
risk for man, the environment or property;

d the operation of a site for the permanent depafsitaste.
2 “Dangerous substance” means:
a substances or preparations which have propentidsich constitute a significant risk for man, the

environment or property. A substance or preparatidrich is explosive, oxidizing, extremely flammahighly
flammable, flammable, very toxic, toxic, harmfudrrosive, irritant, sensitizing, carcinogenic, mgtnic, toxic
for reproduction or dangerous for the environmerithim the meaning of Annex |, Part A to this Cortian
shall in any event be deemed to constitute sudéska r
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f) When the issue of access to information whiah allay individuals’ fears, or enable
them to assess the environmental danger to whieh #éne exposed is sufficiently
closely linked to their right to life under Articl2 or their private and family life
within the meaning of Article 8, public authoritiemay be required to provide
information to those concernéd

V — DECISION-M AKING PROCESSES
IN ENVIRONMENTAL MATTERS
AND PUBLIC PARTICIPATION IN THEM

a) Public authorities should accord due weight to itterests of individuals irthe
framework of the decision-making processes affgatinvironmental issue¥.

b) Decision-making processes concerning complesueis of environmental and
economic policy should necessarily involve appragriinvestigations and studies in
order to allow them to strike a fair balance betvte various conflicting interests at
stake. However, this does not mean that decisianaly be taken if comprehensive
and measurable data are available in relation¢b aad every aspect of the matter to
be decidect

VI —ACCESS TO JUSTICE
IN ENVIRONMENTAL MATTERS

[a) The right to have access to a court as ensHrineArticle 6% of the Convention will come
into play in cases raising an environmental issueemthe dispute concerns a right recognised by
domestic law insofar as this right can be considess a civil right within the meaning of the
Convention.

b) In environmental matters, the right of access tribunal must be guaranteed if a direct link
between the alleged problem and the right recoghiselomestic law has been establisAtd
It implies that:
- the outcome of the dispute is directly decifivehe individuals’ right';

- the individuals concerned are personally expased danger that is serious, specific
and imminent in violation of their right;

b substances specified in Annex |, Part B to tluav@ntion. Without prejudice to the applicationsab-
paragraph a above, Annex |, Part B may restrict $pecification of dangerous substances to certa@ntties
or concentrations, certain risks or certain situats”

% Oneryildiz, para. 108, and McGinley and Egan, pfa

3" Hatton and Others. Wnited Kingdom, para. 99.

% |bid., para. 128.

39 “Article 6 — Right to a fair trial

1 In the determination of his civil rights and aations or of any criminal charge against him, guaere is entitled to a fair
and public hearing within a reasonable time by ateipendent and impartial tribunal established by laudgment shall be
pronounced publicly but the press and public magxauded from all or part of the trial in the inésts of morals, public
order or national security in a democratic socieshere the interests of juveniles or the protectibthe private life of the
parties so require, or to the extent strictly neszgg in the opinion of the court in special circdareces where publicity
would prejudice the interests of justice

0 Balmer-Schafroth v. Switzerland, judgment of 26gAst 1997, para. 40.

41 Zander v. Sweden, judgment of 25 November 1993, (25.
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- the dangers reach a degree of probability whictakes the outcome of the
proceedings directly decisive for the rights ofs@oncernedf.

c) The right to an effective remedy in the franwwof the national judicial system as
encompassed in Article T8will only come into play with regard to the righdsaranteed by
the Convention. Therefore, it will play a role centing environmental issues wherever the
subject-matter comes within the ambit of one ofQbavention rights.

d) A judicial review will be considered an effgetiremedy in the context of environmental
matters if it allows consideration of whether theasure taken by the authorities represented
a justifiable limitation on the Convention rights

e) Concerning the procedural aspect of the rightdspect for private and family life and for
home, individuals concerned must be able to apfmetiie courts against any decision, act or
omission where they consider that their interestdh@ir comments have not been given

sufficient weight in the decision-making proc&ds

“2 Balmer-Schafroth v. Switzerland, para. 40.

3 |bid., para. 40.

44« prticle 13 — Right to an effective remedy

Everyone whose rights and freedoms as set forthi;mGonvention are violated shall have an effectamedy before a
national authority notwithstanding that the violatibas been committed by persons acting in an affizipacity .

“>Hatton v. UK, para. 141.

4 Tagkin v. Turkey, para. 119
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Appendix IV

Revised outline for a Seminar marking the entry ind force of Protocol No. 12
(Strasbourg, 11 October 2005)

1. Aim

The aim of the Seminar is to mark the occasiontled entry into force of
Protocol No. 12 (1 April 2005). It will examine thehallenges raised by the Protocol’s
effective application with a view to promoting fletr ratifications.

2. Participants

The seminar will bring together (i) governmentreentatives of the 46 member States
of the Council of Europe, as well as of observeite, (ii) judges of the European Court of
Human Rights, members of the European Commissiainsig Racism and Intolerance
(ECRI) and members of the Parliamentary Assembly) @cademic experts and
representatives of civil society, including non-govmental organisations active in the fight
against discrimination, and national human rightgiiutions, as well as (iv) representatives
of the Council of Europe and (v) representativestbér international organisations.

The number of participants would be approximaily In addition to the 46 members
of the DH-DEV and rapporteurs/panelists, the follugvbodies should be invited to be
represented:

European Court of Human Rights;

European Commission against Racism and IntolerdeC®l);

Parliamentary Assembly of the Council of Europe;

- Commissioner for Human Rights of the Council of &pe;

- Steering Committee for Equality between Women armh NCDEG);

United Nations bodies working in this field (HumRights Committee, Committee on
the Elimination of Racial Discrimination (CERD), @mittee on the Elimination of
Discrimination against Women CEDAW));,

European Monitoring Centre on Racism and Xenoph(#idViC)

European Commission;

European Parliament;

- OSCE (Office for Democratic Institutions and HunRights (ODIHR))

- NGO/NHRI observers to the CDDH (International Fedien of Human Rights,
Amnesty International, International Commission dfrists (ICJ), European
Coordinating Group for National Institutions foretpromotion and protection of human
rights) and other NGOs working in this field.

Member States are of course free to send additexyparts, at their own expenses.

In order for the Seminar to yield useful resuliss essential that participants have the
necessary expertise and knowledge of the subjectder to be able to make an active and
useful contribution to the discussions.
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3. Procedure

The seminar will be brief and highly focused. Falilog welcoming remarks [by the
Secretary General], the seminar would start witleghntroductory presentations on (i) the
experience of the UN Human Rights Committee in wppgl the freestanding non-
discrimination provision of Article 26 of the ICCPRii) the existing case-law of the
European Court of Human Rights under Article 14h&f ECHRand (iii) on Protocol No 12
itself. Following these presentations, there wi# bwo sessions. Each session will be
addressed by a panel of three speakers, one of whib@act as chair to his or her panel, and
each of whom will give a short introductory speefdilowed by discussions. Each panel
should reflect in the choice of speakers composiggn the different views existing with
regard to Protocol No. 12. The first session wooadshsider the scope of application of
Protocol No. 12, with a view to clarifying the adgitions deriving from its provisions. The
second session would examine the implications ohtdication of Protocol No. 12 for
national authorities, particularly in the light ¢iie experience of States having already
ratified.

At the end of the Seminar, a summing-up of the tebwill be made by the Chair.
Following the Seminar, the Secretariat will preparerief report on the discussions that will
have taken place. Particular emphasis will be pupractical steps to be taken in order to
promote the ratification of Protocol No. 12. Thersoary will be the sole responsibility of the
Secretariat.

4. Documents

Protocol No. 12 and its explanatory report, thenmpis of the European Court of
Human Rights and the Parliamentary Assembly ont dPadtocol No 12, relevant ECRI
general policy recommendations (in particular rec@mndations No. 1 on combating racism,
xenophobia, antisemitism and intolerance, No. 2spacialised bodies to combat racism,
xenophobia, antisemitism and intolerance at natil@val and No. 7 on national legislation to
combat racism and racial discrimination), EU Columgrectives 2000/43/EC implementing
the principle of equal treatment between persomespective of racial or ethnic origin and
2000/78/EC establishing a general framework foraédueatment in employment and
education and, if available, the Proceedings ofNbedic Round Table on Protocol No 12
(December 2004).

5. Dates
The seminar will take place on one full day, 11dbetr 2005, preceding the DH-DEV

meeting which will take place from 12 to 14 OctoB605. It will begin at 9.30 a.m. and will
continue until 6 p.m.
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Appendix

Preliminary draft programme for the seminar on Protocol No 12

09.30 - 09.45
09.45-10.10
10.10-10.35
10.35-11.00
11.00
11.30
11.45-13.00
14.45
15.00 - 16.30
16.30
17.00

Welcome address by the Secretaryr@lesreDeputy Secretary General (to
be confirmed).

Presentatiohhe experience of the Human Rights Committee ityizygp
the freestanding non-discrimination provision ofiéle 26 of the ICCPR

Presentation: Protecting against discrimination under the Europea
Convention on Human Rights (Article 14)

PresentationThe genesis of Protocol No. 12
Break
Topic One:The scope of Protocol No. 12

Panel of three persomhaired by ...: introductory statements of 5 minutes
to start off discussions

What is the exact scope of Protocol No. 12? Whatsiselationship with
Article 14 ECHR? To what extent are positive measuequirethllowed?
Do the provisions of Protocol No. 12 have horizbeféects? What are the
relations between Protocol No. 12 and EU law?

Discussions
Topic Two:How to prepare ratification in practice?
Panel of three persons chaired by ...: introducgtagements of 5 minutes
to start off discussions
What has been the experience of States that lzdiied Protocol No. 12?
What have been obstacles preventing States frafgimgtit? What kind of
measures (legislative and other) have been taken torratification? How
can the Council of Europe assist States in théaatiion process?
Discussions

Break

Summing up by the Chair followed by a coniclgdiebate



