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ltem 1: Opening of the meeting

1. The Committee of Experts for the Developmentofman Rights (DH-DEV) held its
31" meeting in Strasbourg (Human Rights Building) fr@® to 31 October 2003, with
Mr Silvio CAMILLERI (Malta) in the Chair. The listof participants can be found in
Appendix I. The agenda as adopted and referencesvoiking documents appear in
Appendix 1.

ltem 2: Adoption of the agenda
2. See Item 1.
ltem 3: Protection of human rights during armed conflict as well as during

internal disturbances and tensions

3. The Chair provided a brief presentation onwlek carried out in the framework of
the Committee as regards this question and rectillgdhe Committee would adopt its Final
Activity Report on it this meeting.

4. He recalled that the discussions held at theipus meetings took place on three main
issues. The first one was the possibility of amegdirticle 15 ofthe European Convention
on Human Rights (“the Convention”the Committee had not deemed it necessary or
desirable. The second one concerned the settingf-afact-finding mechanism where there
is a threat or where there are allegations of ssramd massive violations of human rights. He
noted that the Committee had endorsed the ide#iallinproposed by the Dutch delegation
in a non-paper submitted to the Committee at ¢ taeeting — of the Council of Europe
Commissioner for Human Rights (“the Commissionerigertaking such fact-finding as part
of his existing mandate. Finally, he recalled tiet third issue on which the Committee still
needed to decide was whether a recommendatiorsionikar instrument would be desirable
in the field at issue.

1. A possible recommendation or other instrumemtttte protection of human rights
during armed conflict as well as during internatdrbances and tensions

5. With regard to this issue, the Chair referredthe Study commissioned by the
Committee at its last meeting on the relevant [ipies developed in the case-law of the
European Court of Human Rights (“the Courtfom the ConventionQH-DEV(2003)00).
The aim of this document was to provide a basisHerCommittee’s discussions on the issue.
The consultant who had prepared it, Mr Jeremy Md&BRI presented his study to the
Committee, following which an exchange of viewskigtace.

Discussion on the study on the principles governihg application of the European
Convention on Human Rights during armed conflict arternal disturbances and tensions.

6. Some experts asked questions as to the pdagsdfiladdressing the responsibility of
non-State actors during armed conflicts as welinteynal disturbances and tensions in the
framework of the Convention system. Mr McBride mbt#hat whilst the Convention is
directed to States and not to non-State actordptheer have a positive obligation to respond
adequately to threats to rights such as the rightifé in crisis situations within their
jurisdiction.
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7. The question of the feasibility of common guiikes that would cover a wide range of
crisis situations — i.e. armed conflicts, interdeturbances and tensions — was raised by some
experts. Mr McBride considered that such guidelim@gild constitute common minimum
standards applicable in all these situations. Hdeddthat it would prove difficult to
distinguish between each type of crisis situations.

8. As regards the risk of weakening the existingtgrtion mechanisms about which
some experts expressed concern, Mr McBride empdthtiisit guidelines would not be meant
to be an end in themselves. He indicated that tloeyd cover aspects such as the training of
armed forces and other actors involved in planramgl acting in emergency situations.
Moreover, a wider dissemination of a document saglyuidelines could also be envisaged,
notably to those whose rights could be potentialfgcted in crisis situations.

9. The Chair on behalf of the Committee thankedWBride for his excellent work and
for his participation in this exchange of views.

General comments on the Study and opinions asttlow-up to be given to it

10. See the Final Activity RepoDd-DEV(2003)002 Finglparagraphs 21 to 24).

2. The Commissioner for Human Rights as a possibfact-finding body in situations
where there is a threat or where there are allegatins of serious and massive violations
of human rights

11. The Chair recalled that whilst the possibibifythe Commissioner carrying out fact-
finding had been agreed on, the question of thetiped ways and means, notably as regards
the recourse to external experts, which would endld Commissioner to undertake fact-
finding still remained to be discussed. The Direatd the Office of the Commissioner,
Mr Christos GIAKOUMOPOULOQOS, was invited to meet thel-DEV experts to discuss this
topic.

Exchange of views between the Director of the ©ftit the Commissioner and DH-DEV
experts on the practical modalities of fact-finding the Commissioner isituations where
there is a threat or where there are allegationssefious and massive violations of human
rights

12. Mr Giakoumopoulos noted that a list of expantghe various relevant fields, who
would be available at a very short notice whereentdact-finding is required, would be a
possible way of ensuring that the Commissioner ltawve recourse to external experts. He
indicated that such a list would need to be long) gularly updated in order to ensure that a
sufficient number of experts were available wheadsel. Some experts were of the view that
a rolling list would be preferable to a permanesdyoof experts on standby, which may entail
considerable cost. A possible co-operation ofGlencil of Europewnith member States and
international organisations which have similar eostof experts could be envisaged. Mr
Giakoumopoulos agreed that co-operation with othé&rnational organisations (such as
UNHCR or OSCE) could be an option. The Commissiocauld also have recourse to
experts appearing on the list following a propdsamember States, having due regard to the
need to preserve the independence which the Comamésshas to demonstrate in fact-finding
and the need to avoid cumbersome ad hoc negosatioout the choice of experts.
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13. In addition, Mr Giakoumopoulos emphasised smhe kind of special reserve fund
would need to be set up and be at the disposahefGommissioner in case situations
warranting fact-finding would arise. Such a fundulbbe necessary in order to provide
logistical support to the Commissioner and the esgavolved.

14. Some experts also brought up the issue otigmg the task of public prosecutor at
the Court to the Commissioner as was recommendetthéolarliamentary Assemblf‘the

Committee, however, concluded that the issue wepbd the present terms of reference of
the DH-DEV and was within the remit of the CDDH’sditing Group on the reform of the
Convention.

15. The Chair on behalf of the Committee thankadG@¥akoumopoulos for this fruitful
exchange of views.

3. Adoption of the Final Activity Report and draft declaration of the Committee of
Ministers on the Protection of Human Rights during Armed Conflict, Internal
Disturbances and Tensions

16. The DH-DEV considered that it would be appiaterto reflect the outcome of this
activity in a draft declaration in which refereneeould be made to the importance of
compliance with applicable human rights standardsind armed conflict, internal
disturbances and tensions, to ongoing activities, the fact-finding role which the
Commissioner can play and to the elaboration oftpral information and training materials.
This draft declaration could be adopted by emmittee of Ministers The Committee
therefore elaborated the text of a draft declamaf®ppendix IV, Final Activity ReportDH-
DEV(2003)002. It subsequently adopted its Final Activity Repand considered that it had
fulfilled the terms of reference given to it the CDDHfor this activity.

Item 4: Draft opinions of the CDDH on Recommendations othe Parliamentary
Assembly

17. The Chair explained that the Ministers’ Depsithad communicated to the CDDH
Recommendations 1606(2003Areas where the European Convention on Human tRigh
cannot be implemented” ari614(2003)on “Environment and human rights” both adopted
by the Parliamentary Assembly, respectively on 28 27 June 2003, for possible comments
to be submitted by 1 December 2003. The Bureauhef @DDH, at its 64th meeting
(25-26 September 2003), had invited the DH-DEV @ddhan exchange of views on the
aforementioned Recommendations; the CDDH will bep#idg its opinions on them at its
next meeting (18-21 November 2003).

() Draft opinion of the CDDH on Parliamentary Assbly Recommendation 1606(2003)
“Areas where the European Convention on Human Righhnot be implemented”

18. The Committee examined the draft opinion preghaby the SecretariatDH-
DEV(2003)007 and, after having made some amendments to the ddrpted the draft
opinion as it appears in Appendix .

! These two Recommendations can be found in docwB#HDEV(2003)004andDH-DEV(2003)005
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19. One expert was of the view that this opinidroudd address the Assembly’s
recommendation to the member States to introdugesléion on universal jurisdiction
enabling States to take proceedings against thgefrators of international crimes. However,
the Committee did not consider it necessary to egidthis issue in the draft opinion, given
that this particular recommendation was not adeéckss the Committee of Ministers.

(ii) Draft opinion of the CDDH on the Parliamenta®ssembly Recommendation 1614(2003)
“Environment and human rights”

20. The Committee examined the draft opinion preghaby the SecretariatDH-
DEV(2003)008 and made a few amendments, following which itpaed this document the
draft opinion as it appears in Appendix IV.

21. While some experts expressed their doubts eggrds the usefulness of a
recommendation in this area (see 88 5 and 6 ofith# opinion), the majority of experts
considered it very useful to elaborate such amunstnt for the reasons set out in 8 5 of the
draft opinion.

ltem 5: Exchange of views on future activities of the DHDEV

22. See 8§ 19 in respect of the Parliamentary AbgefRecommendation 1614(2003)
“Environment and human rights” as well as the dgdinion on this Recommendation in
Appendix IV. The DH-DEV lacked the time for a gemleexchange of views on possible
future activities.

Item 6: Other business

23.  The Committee noted that this was the lasttingp&vith Mr Camilleri in the Chair. It
therefore thanked him most warmly for having chaitiee work of the Committee in such an
energetic and stimulating manner. The Committea adole also expressed its support for
the candidature of Ms Inger KALMERBORN (Sweden)¢c&AChairperson of the Committee,
to succeed Mr Camilleri as the Committee’s Chasper

ltem 7: Date of the next meeting

24.  The Secretariat informed the Committee thatdhte of its next meeting would be
fixed after the coming meeting of the CDDH (18-2avidmber).

* % %
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APPENDIX |
LIST OF PARTICIPANTS
ALBANIA / ALBANIE

Ms Agustela NINI, Legal Expert, Department of Legataties and Consular Affairs, Ministry
of Foreign Affairs, TIRANA

ANDORRA / ANDORRE

ARMENIA / ARMENIE
Mr Varazdat PAHLAVUNI, Attacheé, Second Europeankjésurope department, YEREVAN

AUSTRIA / AUTRICHE
Ms Brigitte OHMS, Deputy to the Head of Divisionrfinternational Affairs and General
Administrative Affairs, Bundeskanzleramt-Verfasssaignst, WIEN

AZERBAIJAN / AZERBAIDJAN
Mr Samir SHARIFOV, Attaché, Ministry of Foreign Asifrs, BAKU

BELGIUM / BELGIQUE
Mme Sarah VERMEULEN, Conseillere adjointe, Ministéle la Justice, BRUXELLES

BOSNIA AND HERZEGOVINA / BOSNIE ET HERZEGOVINE

BULGARIA / BULGARIE
Mr A.TEHOV, Head of the Department of Human Righnistry of Foreign Affairs, SOFIA

CROATIA / CROATIE ' )
Ms Romana KUZMANC OLUIC, First Secretary, Department for the UN and HuiRagints,
Ministry of Foreign Affairs, ZAGREB

CYPRUS / CHYPRE
Ms Eleonora NICOLAIDES, Counsel of the Republicfi€f of the Attorney-General, Law
Office of the Republic of Cyprus, NICOSIA

CZECH REPUBLIC / REPUBLIQUE TCHEQUE
Mr Ondrej ABRHAM, Head of Unit, Human Rights Depadnt, Ministry of Foreign Affairs,
PRAGUE

DENMARK / DANEMARK
Ms Dorit BORGAARD, Legal Adviser, Ministry of Jus&, Law Department, Human Rights
Division, COPENHAGEN

ESTONIA / ESTONIE
Ms Riina PIHEL, First Secretary, Division of Hum&tights, Ministry of Foreign Affairs,
TALLINN

FINLAND / FINLANDE
Ms Paivi ROTOLA-PUKKILA, Legal officer, Ministry for Foeign Affairs in Finland,
HELSINKI
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FRANCE
M. Gilles DUTERTRE, Magistrat, Sous Direction desoils de 'Homme, Direction des
Affaires juridiques, Ministere des Affaires étrangge PARIS

GEORGIA/GEORGIE
Mr Kakha SIKHARULIDZE, Deputy Minister, Ministry ofForeign Affairs, TBILISSI

Mr Mamuka JGENTI, Deputy Director, Internationalw.adepartment, Ministry of Foreign
Affairs, TBILISSI

GERMANY / ALLEMAGNE
Ms Dr Kirsten KRAGLUND, Executive Assistant of tlik@deral Agent for the Human Rights,
Bundesministerium der Justiz, BERLIN

GREECE / GRECE
Mme Martha PAPADOPOULQOU, Rapporteur, Legal DepartimBlinistry of Foreign Affairs,
ATHENS

HUNGARY / HONGRIE
Ms Monika WELLER, Co-Agent for the Hungarian Goverent before the European Court of
Human Rights, Ministry of Justice, Human Rights B@ment, Budapest

ICELAND /ISLANDE
Ms Dis SIGURGEIRSDOTTIR, Legal Expert, Ministry &distice, REYKJAVIK

IRELAND / IRLANDE
Ms Denise McQUADE, Assistant Legal Adviser, LegaiviBion, Department of Foreign
Affairs, DUBLIN

ITALY /ITALIE
M. Roberto BELLELLI, Juge, Ministero delli Affari gferi, Servizio del Contenzioso
diplomatico, dei trattari e degli affari legislatiiiROME

LATVIA/LETTONIE
M. Juris PEKALIS, Head of the Human Rights PoliciiBion of the Ministry of Foreign
Affairs, RIGA

LIECHTENSTEIN

LITHUANIA / LITUANIE
Ms Audra PELPYTE-JARA, Head of Human Rights and NGDivision, Department of
Multilateral Relations, Ministry of Foreign Affair/ILNIUS

LUXEMBOURG
Mme Andrée CLEMANG, Conseiller de Direction, Mirdst de la Justice, LUXEMBOURG

MALTA / MALTE
Mr Silvio CAMILLERI L.L.D. (Chairman/Président), [paity Attorney General, Attorney
General's Chambers, VALLETTA
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MOLDOVA
Ms Tatiana PARVU, Head of the International Law iBien, General Directorate of
International Law and Treaties, Ministry of Foreiffairs, CHISINAU

NETHERLANDS / PAYS-BAS
Ms Heleen JANSSEN, Ministry of Foreign Affairs, THHAGUE

NORWAY / NORVEGE
Ms Gunnhild ANDERSEN, Higher Executive Officer, ligigtion Department, Ministry of
Justice, OSLO

POLAND / POLOGNE
Ms Katarzyna BRALCZYK, Treaty and Legal Departméavinistry of Foreign Affairs,
WARSAW

PORTUGAL
M. José SOUSA E BRITO, Juge, Tribunal ConstitutiphtiSBON

ROMANIA / ROUMANIE
Mme Lavinia ZLOTEA, Directeur, Direction des drode I'homme et du Conseil de I'Europe,
Ministere des affaires étrangeres, BUCAREST

RUSSIAN FEDERATION / FEDERATION DE RUSSIE

M. Vladislav ERMAKOV, Premier Secrétaire du Déparemt pour les affaires des
compatriotes et les droits de 'homme, Ministére dfaires étrangeres de la Fédération de
Russie, MOSCOW

SAN MARINO / SAINT-MARIN

SERBIA AND MONTENEGRO / SERBIE-MONTENEGRO
Ms Marija PETROVC, Attachée in the Ministry of Foreign Affairs, Depaent for OSCE and
Council of Europe, BELGRADE

SLOVAK REPUBLIC / REPUBLIQUE SLOVAQUE
Ms Alexandra KAPISOVSKA, Foreign Relations and HumRights Division, Ministry of
Justice, BRATISLAVA

SLOVENIA/SLOVENIE
Ms Lidija KOMAN PERENL, Supreme Court Judge, Supreme Court of Sloveriagwio
sodisce v Ljubljani, LJUBLJANA

SPAIN / ESPAGNE
M. Ignacio BLASCO LOZANO, Abogado del Estado-Jelgent du Gouvernement - Chef du
Service juridique des Droits de 'lHomme, Ministéesla Justice, MADRID

SWEDEN / SUEDE
Ms Inger KALMERBORN, Senior Legal Adviser, Ministfgr Foreign Affairs, STOCKHOLM
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SWITZERLAND / SUISSE
M. Peter GOLDSCHMIED, Division des affaires inteinaales, Département fédéral de
justice et police, Office fédéral de la justice ppgement fédéral de justice et police, BERNE

"The Former_Yugoslav_Republic_of Macedonia" / "I'Ex-République yougoslave de
Macédoine"

Ms Penelopa GJURCILOVA, Counselor, Multilateral 2ement, Ministry of Foreign Affairs,
SKOPJE

TURKEY / TURQUIE
Ms Vedia SIRMEN, Legal Expert at the Ministry of rEmn Affairs, Dgisleri Bakanlgi,
Avrupa Konseyi ve Insan Haklari Genel Mudur Yardings, ANKARA

UKRAINE
Mr Vlacheslav YATSUK, Head of Department for Eurapeand Euro-Atlantic integration
Department, Administration of the President of Ulkea

UNITED KINGDOM / ROYAUME-UNI
Ms Helen UPTON, Assistant Legal Adviser, Foreigd &ommonwealth Office, -LONDON

* *

CONSULTANT
Mr Jeremy McBRIDE, Institute of European Law, Unsigy of Birmingham, UNITED
KINGDOM

OBSERVERS / OBSERVATEURS

Holy See / Saint-Siege

United States of America/Etats-Unis d'Amérique

Canada

Japan/Japon
Mr Naoyuki IWAI, Consul, Consulat général du JappmRASBOURG

Mr Pierre DREYFUS, Assistant, Consulat généralahod, STRASBOURG

Amnesty International

International Commission of Jurists / Commission iternationale de Juristes

International Federation of Human Rights / Fédératon internationale des Droits de
'Homme

European Coordinating Group for National Institutions for the promotion and
protection of human rights/Groupe de coordination @ropéenne des institutions
nationales pour la promotion et la protection des mits de 'homme
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SECRETARIAT

Directorate General of Human Rights - DG Il / Diredion Générale des Droits de 'Homme -
DG I

Council of Europe/Conseil de I'Europe, F-67075 STRBBOURG CEDEX

Mr Jeroen SCHOKKENBROEK, Head of the Human Righasvland Policy Division / Chef

de la Division du droit et de la politique des thode I'homme, Secretary of DH-DEV /
Secrétaire du DH-DEV

M. Gérald DUNN, Lawyer/Juriste

Ms Olga VORONTSOVA, Trainee/Stagiaire

Mle Haldia MOKEDDEM, Assistant / Assistante

Interpretes
M. Christopher TYCZKA

Mle Isabelle MARCHINI

* * %
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APPENDIX I
AGENDA
Item 1: Opening of the meeting
Item 2: Adoption of the agenda
Item 3: Protection of human rights during armed conflict as well as during

internal disturbances and tensions

Working documents prepared for the'3eeting

- Draft Final Activity Report on the question of theotection DH-DEV(2003)002
of human rights during armed conflict as well agimiy
internal disturbances and tensions

- Consultant Study on the principles governing thgliaption DH-DEV(2003)001
of the ECHR during armed conflict and internal dilbances
and tensions,
prepared by Mr J. McBride

- Extracts of the Report of the 8Bneeting of the CDDH DH-DEV(2003)003
(17-20 June 2003)

Working documents prepared for previous meetings

- Consultant Study on human rights protection duribid-DEV(2002)001
situations of armed conflicts, internal disturbancand
tensions,
prepared by Ms F. Hampson

- Extracts of the report of the 3meeting of the CDDH (27 CDDH(2001)015
February-2 March 2001)

- Extracts of the report of the $aneeting of the CDDH DH-DEV(2002)002
(6-9 November 2001)

- Texts adopted by the European Ministerial Confezean H/conf(2000)001
Human Rights (Rome, 3-4 November 2000)

- Report of the 30 meeting of the DH-DEV (18-20DH-DEV(2002)008
December 2002)

- Document prepared by the Secretariat on Articleofithe DH-DEV(2002)004
European Convention on Human Rights

- Document prepared by the Secretariat on existing- fdDH-DEV(2002)005
finding mechanisms of the Council of Europe
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- Document prepared by the Secretariat on types safess DH-DEV(2002)006
raised by situations where there is a threat oiossror
massive human rights violations

Item 4: Exchange of views on two Recommendations of the
Parliamentary Assembly

- Parliamentary Assembly Recommendation Rec1606(20D8)-DEV(2003)004
on Areas where the European Convention of HumahtRig
cannot be implemented, accompanied by the Repattieof
Parliamentary Assembly Committee on Legal Affairgl a
Human Rights

- Parliamentary Assembly Recommendation Rec1614(20D8}-DEV(2003)005
on Environment and Human Rights, accompanied by the
Report of the Parliamentary Assembly Committee loa t
Environment, Agriculture and Local and Regional akf$
and the Opinion of the Parliamentary Assembly Cottemi
on Legal Affairs and Human Rights

- Decisions adopted by the Ministers’ Deputies atrtBd8" DH-DEV(2003)006
meeting, 10 July 2003, item 3.1

- Draft Opinion of the CDDH on Parliamentary AssembiH-DEV(2003)007
Recommendation Recl1606(2003) on Areas where the
European Convention of Human Rights cannot be
implemented

- Draft Opinion of the CDDH on Parliamentary AssembH-DEV(2003)008
Recommendation Rec1614(2003) on Environment and
Human Rights

ltem 5: Exchange of views on future activities of the DHDEV

Iltem 6: Other business

ltem 7: Date of next meetings

* % %



13 DH-DEV(2003)009

APPENDIX III

Draft opinion of the CDDH
on Recommendation of the Parliamentary Assembly 1&)2003)
“Areas where the European Convention on Human Riglg
cannot be implemented”

1. The Steering Committee for Human Rights (“tHeDE1") shares the concern of the
Parliamentary Assembly (“the Assembly”) as regatds existence in member States of the
Council of Europe of areas where the European Qudive on Human Rights
(“the Convention”) cannot be implemented. The CDBétes that notwithstanding the fact
that the Convention applies to all States Partiese are in practice areas where obstacles to
its implementation exist, mainly due to ongoing adrconflicts, internal disturbances and
tensions. As the Assembly is aware, cases conggegrtain aspects of this problem have
been brought before the European Court of HumamtRi¢‘the Court”).In addition, the
CDDH recalls the existence of the various other &mmghts mechanisms of the Council of
Europe, such as the European Committee for theeRtiem of Torture, the European
Committee of Social Rights, the Advisory Committeethe Framework Convention for the
Protection of National Minorities, the European Quission against Racism and Intolerance
or the Commissioner for Human Rights (“the Comnaissi”), and notes that the situations
covered by the Assembly Recommendation would noessarily pose obstacles to their
operation.

2. In response to the Assembly’s recommendatiahttie Committee of Ministers takes
steps to ensure that the Convention is better knamehthat training is widely provided in
order to prevent human right violations (paragraph(i)), the CDDH draws attention to the
Committee of Ministers’ Recommendation on publicatnd dissemination in the member
States of the text of the European Convention omatuRights and of the case-law of the
European Court of Human Right$ 18 December 2062which aims at facilitating access to
the Court’s case-law at national level. The CDDIHHer notes that it is presently drafting a
Committee of Ministers’ Recommendation to memleeson the European Convention on
Human Rights in university education and professidraining’. The CDDH would also like
to refer to the Final Activity Report of the Comtei of Experts for the Development of
Human Rights (“the DH-DEV”) on the Protection of iHan Rights during Armed Conflict as
well as during Internal Disturbances and Tensidosbe completed in the light of CDDH
discussions on the Final Activity Regdort

3. As to the Assembly’s recommendation to envisagactio popularisand create the
post of public prosecutor at the Court, entrustimg task to the Commissioner (paragraphs
Convention mechanism, it has received a proposah fthe Commissioner to amend the
Convention so as to authorise the Commissioneodgd applications with the Court. The
CDDH is currently considering this proposal.

4. Regarding the Assembly’s recommendation taughelin the Convention an obligation
on States to comply with measures imposed by thertGparagraphs 10 (iv)), the CDDH

2 Recommendation Rec(2002)d8the Committee of Ministers.
% Prepared by the Committee of Experts for the Imeneent of Procedures for the Protection of HumaghRi
(DH-PR).
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emphasises that Article 46 § 1 of the Conventioeaaly provides thattie High Contracting
Parties undertake to abide by the final judgmenthef Court in any case to which they are
parties. The CDDH therefore considers it unnecessarymerad the Convention as proposed
by the Assembly. The CDDH however acknowledges tthafpresent situation as regards the
execution of judgments of the Court could be impoband, in this context, refers to its Final
Report on “Guaranteeing the long-term effectiveneéghe European Court of Human
Rights™, which containsjnter alia, proposals to improve and accelertite execution of
judgments of the Court. The CDDH is currently loukiinto how these proposals could be
incorporated in an amending Protocol to the Conwgants part of the ongoing reform of the
system. The CDDH also recalls that the CommitteMimiisters is currently examining how
to deal with slow or inadequate execution of judgta®f the Court

5. Therefore, the CDDH concludes that the abovéimmed issues raised in the

Assembly’s Recommendation are currently being add@ in various ongoing activities of
the Council of Europe.

* % %

* DocumentCDDH (2003)006 Final
® See also Parliamentary AssemblRecommendations 1477(2000546(2001)and1576(2002)egarding the
execution of judgments of the European Court of HarRights.
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APPENDIX IV

Draft opinion of the CDDH
on Recommendation of the Parliamentary Assembly 1@1(2003)
“Environment and human rights”

1. The Steering Committee for Human Rights (“theDE”) shares the belief of the
Parliamentary Assembly (“the Assembly”), expresgsedRecommendation 1614 (2008n
“Environment and human rights”, that a healthy,bleaand decent environment is of
paramount importance and that, accordingly, humghnts which may be relevant to the
protection of the environment need to be effecyiyebtected.

2. The CDDH notes that the Assembly recommendstiigaCommittee of Ministers: (i)
draw up an additional protocol to the European @otien on Human Rights (“the
Convention”) (paragraphs 8 and 10 (i)) and (ii) vdraqp as an interim measure a
recommendation of the Committee of Ministers irs thiea (paragraph 10 (ii)). The Assembly
also recommends that it be represented in any ctisenéentrusted by the Committee of
Ministers with responsibility for drafting thesexts.

3. The CDDH acknowledges that neither the Conwentior its additional protocols
expressly recognise a right to the protection eféhvironment. However, it notes that several
member States have already included in their Cloitisins provisions on the protection of the
environment, formulated as a right and/or as aeSibjective. A provision on environmental
protection has also been included in the CharteFwidamental Rights of the European
Union in Article 37, which provides thag“high level of environmental protection and the
improvement of the quality of the environment nhgstintegrated into the policies of the
Union and ensured in accordance with the principlsustainable developmént

4. The CDDH recalls that the Convention systemeaaly indirectly contributes to the
protection of the environment through existing Gamon rights and their interpretation in
the case-law of the European Court of Human Rigtitee Court”). The Court has, for
instance, interpreted Article 2 as protecting tights of victims of fatal accidents caused by
government negligence in the environmental fieldbrébver, it has held that the State’s
positive obligation which derives from Article 2 adso applicable to public activities in the
environmental field, notably those liable to giveerto a serious risk for life Furthermore,
Article 8 has become a central provision in theesplof environment protection: the Court
has found thatsevere environmental pollution may affect individuavell-being and prevent
them from enjoying their homes in such a way asffect their private and family life
adversely’. It is also worth recalling that Article 10 natliyacovers the right to information
in environmental matters, the right to hold opirsbras well as to receive and impart
information and ideds As to the right to the peaceful enjoyment of pss#ons, guaranteed
by Article 1 of Protocol No. 1the Court has also held that it was applicablenvironmental
matters, for instance where (i) pollution causes lor degradation of one’s propéfnyor (ii)

a victim does not receive compensation for healgteribration resulting from grave

® European Court of Human Rights, Oneryildiz v. Taykno. 48939/99, judgment of 18 June 2002 (natlfin
submitted to the Grand Chamber, before whichstilspending).

" European Court of Human Rights, Guerra and Othetsaly, no. 14967/89, judgment of 19 February 8:99
European Court of Human Rights, Lopez Ostra v.1i§p®a. 16798/90, judgment of 9 December 1994.

® European Court of Human Rights, Piermont v. Franos. 15773/89, 15774/89, judgment of 27 April3.99

° European Court of Human Rights, Thoma v. Luxembpno. 38432/97, judgment of 29 March 2001.

19 European Court of Human Rights, Oneryildiz v. Teykibid.
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environmental problem§ Several judgments of the Court on Articles 6 a3 notably
concerning the protection against water pollutfpor noise disturbané&and air pollutiof*
caused by aircrafts, show that these provisionsr ggfocedural protection to individuals in
this area.

5. The CDDH considers that the Court's case-laaswshthat the Convention already
offers a certain degree of protection in relationehvironmental issues. Furthermore, it is
likely that the Court’s case-law will continue teodve in this area. Therefore, the CDDH is
of the opinion that it would not be advisable taftean additional protocol to the Convention
at this stage, along the lines set out in the Af$¢mRecommendatidn. On the other hand,
the CDDH does see merit in the idea of draftingpeeommendation of the Committee of
Ministers to member States, recapitulating thetsigis interpreted in the Court’'s case-law
and also emphasising the need to strengthen emvéotal protection at national level,
notably as concerns access to information, padiimp in decision-making processes and
access to justice in environmental matters. The BDElieves that such a recommendation,
by making more explicit the protection indirectlffonded by the Convention to the
environment, would also be a useful way of prongtineater awareness in member States of
the implications of their existing obligations undiee Convention in environmental matters.

6. Following the Parliamentary Assembly propos#ie CDDH considers that such a
Committee of Ministers recommendation could rely the principles recognised in the
Court’s case-law and set out the ways in whichGobeavention provides indirect individual
protection against environmental degradation, uidg the right to an effective remedy
(Article 13 of the Convention) where there is aguable complaint that a Convention right
has been breached. Such a recommendation could@disess measures that could be taken
at national level in order to give effect to thgsenciples.

* * *

7. In the light of the above observations, the EDproposes that the Committee of
Ministers gives it terms of reference to draft siechiecommendation. The CDDH would
welcome participation of a representative of thdi®aentary Assembly in such an activity.

! European Court of Human Rights, Burdov v. Russia,59498/00, judgment 7 May 2002.

12 European Court of Human Rights, Zander v. Sweden]14282/88, judgment of 25 November 1993.

'3 European Court of Human Rights, Hatton and Otherthe United Kingdom, no. 36022/97, judgment of
8 July 2003.

4 European Court of Human Rights, Zimmermann andn&tev. Switzerland, no. 8737/79, judgment of
13 July 1983.

® See in this connection the Reply adopted by thenidWirs’ Deputies at their 799 meeting
(15 November 2000) to the Parliamentary Assemii®gsommendation 1431 (1999).




