* X %
A |
* *
*

*
* g *

COUNCIL CONSEIL
OF EUROPE DE L'EUROPE

Strasbourg, 9 November 2009
DH-RE(2009)007 Addendum

STEERING COMMITTEE FOR HUMAN RIGHTS
(CDDH)

COMMITTEE OF EXPERTS ON EFFECTIVE REMEDIES FOR
EXCESSIVE LENGTH OF PROCEEDINGS
(DH-RE)

Draft Recommendation on effective remedies for ssiee length of
proceedings

and

Draft Guide to Good Practice



DH-RE (2009)007 Addendum 2

Draft Recommendation of the Committee of Ministerdo member States
on effective remedies for excessive length of praings

(as adopted by the DH-RE at its second meetingN2vember 2009)

The Committee of Ministers, under the terms of @etil5b of the Statute of the Council of
Europe,

a.

Recalling that the Heads of State and GovernmethefCouncil of Europe member
states, meeting at the Third Council of Europe SummWarsaw on 16-17 May

2005, expressed their determination to ensuredfiattive domestic remedies exist
for anyone with an arguable complaint of a violatiof the Convention for the

Protection of Human Rights and Fundamental Freedbergafter referred to as “the
Convention”);

Recalling Recommendation Rec(2004)6 of the Commitie Ministers to member
states on the improvement of domestic remediesirgrdding to build upon this by
giving practical guidance to member States in fyexdic context of excessive length
of proceedings;

Recalling also the Declaration of the CommitteedVtifisters on sustained action to
ensure the effectiveness of the implementationhef €onvention at national and
European levels (adopted on 19 May 2006 at itsHL$6tsion);

Welcoming the work of other Council of Europe badienotably the European
Commission for Democracy through Law and the Eusmop€ommission for the
Efficiency of Justice;

Emphasising High Contracting Parties’ obligatiomsler the Convention to secure to
everyone within their jurisdiction the rights amdddoms protected thereby, including
the right to trial within a reasonable time con&nin article 6(1) and that to an
effective remedy contained in article 13;

Recalling that the case law of the European CduHwnan Rights (hereinafter “the
Court”), notably its pilot judgments, provides inmfamt guidance and instruction to
member States in this respect;

Reiterating that excessive delays in the admirietraof justice constitute a grave
danger, in particular for respect for the ruleaf land access to justice;

. Concerned that excessive length of proceedingsnaiused by systemic problems, is

by far the most common issue raised in applicationthe Court and that it thereby
represents a threat to the long-term effectivermésbe Court and hence the human
rights protection system based upon the Convention;

Convinced that the introduction of measures to esklrthe excessive length of
proceedings will contribute, in accordance with thenciple of subsidiarity, to
enhancing the protection of human rights in mensdiates and to preserving the
effectiveness of the Convention system, includigdnelping to reduce the number of
applications to the Court;
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RECOMMENDS that member States:

1.

10.

11.

12.

take all necessary steps to ensure that all stafggsmestic proceedings, irrespective
of their domestic characterisation, in which thera@y be determination of civil rights
and obligations or of any criminal charge are dateed within a reasonable time;

. to this end, ensure that mechanisms exist to iyeptoceedings that risk becoming

excessively lengthy, as well as the underlying eauwith a view also to preventing
future violations of Article 6;

recognise that when an underlying systemic probkemausing excessive length of
proceedings, measures may be required that addhiegzroblem as well as its effects
in individual cases;

ensure that means exist whereby proceedings glabdacoming excessively lengthy
may be expedited in order to prevent them from texg so;

take all necessary steps to ensure that effecéineedies before national authorities
exist for all arguable claims of violation of thght to trial within a reasonable time;

ascertain that such remedies exist in respect sfaes of proceedings in which there
may be determination of civil rights and obligasaor of any criminal charge;

to this end, where proceedings have become exedgdengthy, ensure that the
violation is acknowledged either expressly or ibstance and that either:

a. the proceedings are expedited, where possible;

b. redress is afforded to the victims for disadvantdgey have suffered; or,
preferably,

c. allowance is made for a combination of the two raess

ensure that requests for expediting proceedingdfording redress will be dealt with
rapidly by the competent authority and that thgyresent an effective, adequate and
accessible remedy;

ensure that amounts of compensation that may bedadaare reasonable and
compatible with the case law of the Court and re® in this context, a strong but
rebuttable presumption that excessively long prdices will occasion non-pecuniary
damage;

consider providing for specific forms of non-mongtaedress, such as reduction of
sanctions or discontinuance of proceedings, as opppte, in criminal or
administrative proceedings that have been excdgdemgthy;

where appropriate, provide for the retroactivitynefv measures taken to address the
problem of excessive length of proceedings, so dpalications pending before the
Court may be resolved at national level,

take inspiration and guidance from the annexed &um Good Practice when
implementing the provisions of this recommendatmil, to this end, ensure that the
text of this Recommendation and of the annexed &uwad Good Practice, in the
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language(s) of the country, is published and digsat®d in such a manner that it can
be effectively known and that the national autlesican take account of it.
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Draft Guide to Good Practice

(as adopted by the DH-RE at its second meetingN2vember 2009)

L. INTRODUCTION

A. The aim of the Recommendation and Guide to GooBractice

1. This Guide to Good Practice accompanies Recomatiem Rec(2009)... of the
Committee of Ministers to member States on effectiemedies for excessive length of
proceedings.

2. The Recommendation and Guide are intended toowepthe implementation of the
rights to trial within a reasonable time and toedfective remedy, which reflect the central
role of the judicial system amongst national autles and are fundamental to the European
Convention on Human Rights (the Convention) systeahto the notion of a democratic state
governed with respect for human rights and the afilaw. Membership of the Council of
Europe implies an obligation to strive constanty $elf-improvement. The Recommendation
and this Guide, therefore, whilst not in themselNegally binding, should be taken as
essential guidance to member States on how td th#ir legally binding obligations under
the European Convention on Human Rights.

3. Violations of the right to trial within a reasaie time, caused by excessive length of
proceedings, combined with a lack of effective dstiteremedies for such violations,
generate thousands upon thousands of applicatotieetEuropean Court of Human Rights
(“the Court” or “the Strasbourg Court”). These apgilions frequently arise from the same
underlying problem and are, for that very reasdirgnowell-founded.As the Court itself has
noted, if States fail to provide effective remedi@sdividuals will systematically be forced to
refer to the Court in Strasbourg complaints thatidatherwise [...] have to be addressed in
the first place within the national legal systemithe long term the effective functioning, on
both the national and international level, of tishesne of human rights protection set up by
the Convention is liable to be weakened.”

4. The Recommendation and Guide encourage Statastimipate problems that may
lead to the Court finding a violation and to takerppt action at national level to prevent
such problems and remedy them should they arise.obhgations set out in the Convention
are obligations of result: there may be differeays/in which the result can be achieved. The
Guide, by also giving examples of existing goodcpce, aims to show that there are many
and various ways to take effective action and tihatmplementation of appropriate solutions
can be a simple and cost-effective matter, eastpmplished in accordance with particular
national legal systems and traditions.

5. The obligation to secure Convention rights amegdoms, including the rights to trial
within a reasonable time and to an effective remfmtyviolations thereof, applies to all
branches of State power. Whilst it is the governimieat responds for the State before the

! In November 2009, the Court had some 13,000 qaseging before a Chamber involving length of
proceedings, including non-enforcement. See, fargle, the information at
http://www.echr.coe.int/NR/rdonlyres/ACD46 A0F-615/8B9-89D6-
8480AFCC29FD/0/FactsAndFigures EN.patfdhttp://www.echr.coe.int/NR/rdonlyres/D5B2847D-640D-
4A09-A70A-7A1BE66563BB/0O/ANNUAL REPORT_2008.pdf

2 SeeKudla v. Polangd App. No. 30210/96, judgment of 26 October 20G0ap155.
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Court, all public authorities are required to regp@onvention rights at domestic level. This
implies that judicial authorities, whose indepenmeis undoubtedly of central importance to
the Convention system (being expressly protectedibgle 6), must also ensure that they
operate in compliance with the reasonable timeireqent.

6. The Recommendation and this Guide should aaugiydibe translated into official
languages, as appropriate to maximise their im@anct, widely disseminated, in particular to
the following categories:
- national and, insofar as they may have relevantpetemce, regional legislative
bodies;
- bodies responsible for making relevant proposalgfocedural or legislative reforms,
such as judicial councils;
- judicial authorities, up to and including the highgurisdictions, and including as part
of judicial training;
- officials responsible for court administration, luding court officers and those
responsible for the execution/ enforcement of decssand judgments;
- relevant officials of government departments resgada for the administration of
justice, whether at national or regional level;
- officials within other departments of public adnsimation responsible for non-judicial
stages of relevant proceedings, including the podiad prosecuting authorities, in
accordance with national particularities.

7. It may also be of particular interest and shdb&tefore be distributed to other groups
concerned by the efficiency of justice and the teraf proceedings, including:

- legal professionals, including their professionadiles;

- civil society organisations.

B. The background to the Recommendation

8. The development of effective domestic remedbessiolations of the Convention is a
long-standing concern of the Council of Europe,eetpdly stressed as a priority at the
highest political levels.In particular, the Action Plan of the Warsaw Sumofi Heads of
State and Government of the Member States of then€lloof Europe (16-17 May 2005)
stated that,

“At national level, we shall ensure that [...] eff@et domestic remedies exist for
anyone with an arguable complaint of a Conventiotation”.

9. Prior to the Warsaw Summit, the Committee of isters, in Recommendation

Rec(2004)6 on the improvement of domestic remedias, made concrete proposals for
improving the situation at national level, with fieular emphasis on the problem of effective
remedies for excessive length of proceedings. Reisommendation included a provision on
assistance to member States requesting help vathmplementation and gave practical
guidance and some examples of good practice iappendix. The Committee of Ministers
returned to the question of domestic remedies Deelaration adopted in May 2006, which
requested that review of implementation of Recondagon Rec(2004)6 on the

improvement of domestic remedies be deepened anbgicontext of pilot judgments of the

%It has also been of concern to other internationgénisations, including the European Union amedUhited
Nations, in both their legal and political instasce
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Court, proposed that consideration be given todéeclopment of guidelines for member
States on domestic remedies following such judgsaent

C. Sources of material for the Recommendation and @de to Good Practice

10. The Recommendation and Guide are based fimtlfthe extensive material that has
been produced by various organs of the Council wfoge (in particular the Court, the
Committee of Ministers, the European Commission De@mocracy Through Law and the
European Commission for the Efficiency of Justica)d secondly, on a non-exhaustive
selection of examples of existing good practiceétain member States. These examples are
intended for inspiration; they are not intendedraslels and it is recognised that they may not
be suitable to other States’ national legal systeand traditions. Member States are
encouraged to consult the European Commission @ndzracy through Law (the Venice
Commission) and the European Commission for thécigffcy of Justice (the CEPEJ), as
appropriate, for further expert guidance and amst& in making necessary improvements to
their domestic systems.

11. The Court, by Article 32 of the Convention, leslusive and mandatory jurisdiction
to interpret and apply the Convention and its Rrot® through its judgments. Under Article
46, States undertake to abide by the binding fofdenal judgments. (This obligation is one
of result, subject to a certain discretion regagdine means chosen to achieve that result.)
The Court’s judgments thus provide the most impartaference point for the Council of
Europe as a whole in its work on human rights stashdetting, monitoring and cooperation.
They therefore constitute the legal foundationghef present recommendation and a primary
source of material for this Guide to Good Practice.

12.  Atrticle 46 also states that the process of @@t is supervised by the Committee of
Ministers. In the context of its supervision of teeecution of the Court’s judgments, the
Committee of Ministers invites States particulasbncerned to give high political priority to

solving the problem of excessive length of procegsli The Committee of Ministers’ annual
reports and interim and final resolutions, adoptedhe context of the execution process,
provide guidance on necessary general measuresg@od practice. The Committee of
Ministers has also adopted many recommendatioasirglto the efficiency of justice, aimed

at ensuring respect for the right to trial withineasonable time.

13. In addition, numerous other Council of Europelibs have addressed themselves to
the question of effective remedies for excessivegtle of proceedings, including the
Parliamentary Assembly, the Council of Europe Cossioner for Human Rights and the
Consultative Council of European Judges (CCJE).

* See the “Declaration of the Committee of Ministenssustained action to ensure the effectivenetiseof
implementation of the European Convention on HuRghts at national and European levels,” adoptethby
Committee of Ministers on 19 May 2006 at its B&ession. Other noteworthy events include the Wapon
the improvement of domestic remedies with particalaphasis on cases of unreasonable length of gdoags
(organised by the Polish Chairmanship of the Cotemiof Ministers, Strasbourg, 28 April 2005) ane Round
Table on way of protection of the right to a trathin a reasonable time — countries’ experienceganised by
the Slovenian Chairmanship of the Committee of Btinis, Bled, Slovenia, 21-22 September 2009).
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Il THE BASIC LEGAL PRINCIPLES UNDERLYING THE RECOMENDATION

A. The right to trial within a reasonable time

14. Article 6 of the Convention, which sets out thght to a fair trial, includes the
following obligation for States parties:

“In the determination of his civil rights and oladigons or of any criminal charge
against him, everyone is entitled to a fair andligufiearing_within a reasonable time
by an independent and impartial tribunal estabtighelaw...” (emphasis added).

Identifying relevant proceedings

15.  All proceedings in which there may be determmamaof civil rights and obligations or
of any criminal charge are subject to Article 6 @sdeasonable time requirement. This is the
case regardless of how domestic law defines reteeancepts: for example, whether
proceedings are defined as criminal or civil (usithgg terminology of Article 6) or,
alternatively, administrative or fiscal, or whethar charge is defined as criminal or
disciplinary: For the purposes of Article 6, the relevant coteepe autonomously defined
and must be understood within the meaning of thev€wation, as interpreted by the Court.
What is relevant is not the name given to the typproceedings but their substantive nature
— in other words, what they involve and what istake.

Defining the relevant period

16. It is important that national authorities beassvof how to identify the relevant period
for assessing the overall duration of proceedifigss is essential to the effective functioning
of mechanisms or procedures intended to expeddeepdings that risk becoming or have
already become excessively lengthy, as well abdacorrect calculation of compensation for
violations of the right to trial within a reasonaliime. In order to ensure that the proceedings
as a whole are not excessively lengthy, Statesldhmake every effort to ensure that each
stage is concluded within a reasonable time.

The relevant period — proceedings relating to aiights and obligations

17. Civil proceedings are generally taken to comeearpon the institution of the relevant
court procedure, in other words when the individoalhis/ her legal representative files
proceedings at court. In some circumstances, hawdepending on the particularities of the
national system, the relevant period may commericanaearlier stage: for example,
application to the administrative authorities wheis obligatory to exhaust a preliminary
administrative procedure before having recourse toourt; or, where an administrative
authority’s decision is a necessary preliminarydfonging the case before a tribunal, as soon
as a “dispute” arises between the applicant anddleant administrative authoritylThey
terminate on the date of judgment being given i final instance or the issuing of the
written judgment to the applicant. In some casesdver, the termination of the proceedings
on the merits of the claim does not always constitin end to the process of “determination
of a civil right” within the meaning of Article 6.

18.  The duration of any enforcement proceedingst mis® be taken into account, since
the right to trial within a reasonable time would imeffective if a State’s domestic legal

® See e.gEngels & otrs v. the Netherland&pps. Nos. 5100/71 etc, judgment of 8 June 1p@6as. 80-82.

® SeeKiurkchianv. Bulgaria App. No. 44626/98, judgment of 24 March 2005 asab1-52; als&arange S.A.
v. France App. No. 77575/01, judgment of 13 July 2006, pata

" SeeHellborg v. Swedempp. No. 47473/99, judgment of 28 February 2q26a. 59.
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system allowed a final, binding judicial decisianremain inoperative to the detriment of one
party. In cases where the party to civil proceedingstbasstitute enforcement proceedings
in order to satisfy his or her judicially-determihelaim, therefore, those proceedings must be
regarded as a second stage of proceedings on tiits ared, consequently, an integral part of
the original proceedings, to be taken into accaumen assessing whether proceedings as a
whole were determined within a reasonable timeuAreasonably long delay in enforcement
of a binding judgment may thus breach the Convarttibhis applies also to the enforcement
of instruments other than court decisions thatieela civil rights or obligations, for example

a notarial deed concerning a non-contested ‘tlebt.

19. A person who has obtained a judgment agaiesbtate, as opposed to a private party,
may not be expected to bring separate enforcemertegedings, although they may be

required to undertake certain procedural stepsraeroto recover the judgment debt. This
requirement must not, however, go beyond whatristlst necessary and, in any event, does
not relieve the authorities of their obligation endhe Convention to take timely action of

their own motion. The burden of ensuring compliantth a judgment against the State thus
lies primarily with the State authorities, startifigm the date on which the judgment

becomes binding and enforceable. The complexithefdomestic enforcement procedure or
of the State budgetary system cannot relieve tag 8f its obligations, nor may it cite lack of

funds or other resources as an excuse.

The relevant period — proceedings relating to cniaticharges

20.  Criminal proceedings commence from the momkat & formal charge is brought
against the applicant or where the person haswibebeen substantially affected by actions
taken by the prosecuting authorities as a resuithefsuspicion against himThis latter
situation could be, for example, when the policestrand question a suspect or search his/
her property. They thus include pre-trial procegdjrwhether conducted by the police of the
prosecuting authorities. They terminate upon ataguibr, in the event a guilty verdict,
sentencing or, in case of appeal against conviaiosentence, judgment being given in the
final instance.

The relevant period — proceedings initiated befem&y into force of the Convention

21.  When the respondent State had only ratifieddbevention after the commencement
of the proceedings in question, the period to Bertanto consideration runs from the date of
entry into force of the Convention with respectriat State. Nevertheless, when assessing the
reasonableness of the time that elapsed afterd#dtat account must be taken of the state of
the proceedings at that date.

Assessing the “reasonable time”

8 Hornsby v. GreegeApp. No. 18357/91, judgment of 19 March 1997 apd0.

® SeeBurdov v. Russia (no. 2App, No. 33509/04, Grand Chamber judgment ofdrfudry 2009 (a “pilot
judgment” on the issue of excessive length of exgforent proceedings in Russia), paras. 65-69; ajso e
Dewicka v. PolandApp. No. 38670/97, judgment of 4 April 2000, ard1-42.

10 SeeEstima Jorge v. Portugal 6/1997/800/1003, judgment of 21 April 1998, sa@b-38.

' SeeBurdov v. Russia (no. 20p. cit., paras. 65-69; also eltpwicka v. PolandApp. No. 38670/97, judgment
of 4 April 2000, paras. 41-42.

'21n recent years, the non enforcement or delayéste@ment of domestic courts’ decisions has becthae
second most frequent identified problem in the €symdgments. This has been a priority for the @uttee of
Ministers in the framework of the supervision of #xecution of the judgments of the Court (see atster
para. 31).

13 See e.gEckle v. GermanyApp. No. 8130/78, judgment of 15 July 1982, pa@.



DH-RE (2009)007 Addendum 10

22.  The reasonableness of the length of proceedmgd be assessed in the light of the
circumstances of the case and with reference téotlmving criteria

- the factual or legal complexity of the case;

- the number of levels of jurisdiction through whigtoceedings had passed;

- the conduct of the applicant;

- the conduct of the relevant authorities;

- what was at stake for the applicant in the dispute.

B. The right to an effective remedy

23.  Atrticle 13 of the Convention, which sets owd tight to an effective remedy, imposes
the following obligation on States parties:

“Everyone whose rights and freedom as set fortthis Convention are violated shall
have an effective remedy before a national authaotwithstanding that the violation
has been committed by persons acting in an offcaphcity.”

The meaning of “remedy” within Article 13

24.  The Convention requires that a “remedy” be sagio allow the competent domestic
authorities both to deal with the substance ofréievant Convention complaint and to grant
appropriate reliet. A remedy is only effective if it is available amafficient. It must be
sufficiently certain not only in theory but alsopracticey and must be effective in practice as
well as in law? having regard to the individual circumstanceshef tase. Its effectiveness
does not, however, depend on the certainty of auia@able outcome for the applicant.

25.  Article 13 does not require any particular fasfremedy, States having a margin of
discretion in how to comply with their obligationsut the nature of the right at stake has
implications for the type of remedy the State iguieed to provide® Even if a single remedy
does not by itself entirely satisfy the requirenseot Article 13, the aggregate of remedies
provided for under domestic law may do*sio. assessing effectiveness, account must be taken
not only of formal remedies available, but alsdlef general legal and political context in which
they operate as well as the personal circumstasfdbe applicant

The meaning of “national authority” within Articte3

26.  The “national authority” referred to in ArticlE3 does not necessarily have to be a
judicial authority, but if it is not, its powers @he guarantees which it affords are relevant in
determining whether the remedy before it is effexti

The meaning of “violation” within Article 13

27.  Article 13 does not require a domestic remedgespect of any supposed grievance,
no matter how unmeritorious; the claim of a via@atimust be an arguable one. The question
of whether the claim is arguable should be detezthin the light of the particular facts and

% For further detail, see also the CEPEJ reporherigngth of court proceedings in the member Stftése
Council of Europe based on the case-law of the igan Court of Human Rights, doc. CEPEJ(2006)15.
!5 See e.gErydlender v. FranceApp. No. 30979/96, Grand Chamber judgment of @eX2000, para. 43.
16 SeeHalford v. U.K, App. No. 20605/92, judgment of 25 June 1997, péda

7 SeePizzati v. Italy App. No. 62361/00, Grand Chamber judgment of 28d1 2006, para. 38.

'8 SeeKudla v. Polangd App. No. 30210/96, judgment of 26 October 20GFap152.

19 SeeKudla v. Polandop. cit., para. 157.

%0 SeeBudayeva & otrs v. Russidpps. Nos. 15339/02 etc, judgment of 20 March&@@ras. 190-191.
L SeeKudla v. Polandop. cit., para.157.

2 SeeVan Oosterwijck v. Belgiumpp. No. 7654/76, judgment of 6 November 1980apa36-40.

% SeeKudla v. Polandop. cit., para. 157.
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the nature of the legal issue or issues raiseghahticular, a claim may be arguable if the
following criteria are satisfied: the complaintsgbstantiated; it relates to a right of freedom
guaranteed by the Convention; and it would give tesaprima faciecase of violation of the
Convention, as interpreted by the Court’s casedaw.

C. Addressing length of proceedings at the nationaével

28. Articles 1 and 13 are amongst the essentiaViggoms of the Convention for
implementation of the principle of subsidiarity.tiste 1, by obliging States to respect human
rights, places upon them the responsibility to preéwiolations. Article 13 then obliges them
to provide effective remedies for any violationsttmevertheless occur. Only when such
remedies have been exhausted does the Conventioway of the admissibility criterion
contained in Article 35, allow the Court to deathwcomplaints of violation. The provision of
effective domestic remedies is essential to engutirat the protection of human rights
remains a national matter; failure to provide thaeans that the violation may be addressed
at the European level. The inadequacy of domestiedies is one of the major contributing
factors to the Court’s current excessive caseload.

29.  The obligations flowing from articles 1, 6 ah8l of the Convention imply activity in
three areas: preventing proceedings from becomingxaessive length; expediting of
proceedings that risk becoming excessively lengihyhat have already become so; and
redressing violations of the right to trial withenreasonable time. Ways to act in these three
areas will be described in following sections.

30. The Convention’s obligations on States pareesend to all public authorities,
including the judiciary and administrative authiestresponsible for relevant proceedings and
for the execution/ enforcement of judicial decisoAll public authorities concerned should
therefore be vigilant to the reasonable time remment and prepared to take all necessary
measures to ensure that it is respected.

31. These measures may include legislative int¢im@nin some cases. The Venice
Commission has noted that “[tjhe adoption by ColuotiEurope member States of specific
laws on length-of-proceedings remedies does notapindispensible and is not required in
those countries which already dispose of effecteraedies for excessive length, which are
known to the authorities, the courts and the pubHowever, the Venice Commission
underlines that specific laws present the matterephration [expedition or redress] in an
abstract and general manner, and therefore have aiieantage of clarity and
comprehensiveness. They may thus be more easibssibte to the public (and, in some
cases, even to the courts) as well as to the iossaof the Council of Europe.”

4 SeeBoyle & Rice v. U.K.Apps. Nos. 9659/82 & 9658/82, judgment of 27 Apgi88, paras. 52, 55, 59-60,
61-62 & 77.
% See doc. CDL-AD(2006)036rev, para. 247.
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.  THE OPERATIVE PROVISIONS OF THE RECOMMENDATION

The Committee of Ministers [...] RECOMMENDS that mendtates:

1. take all necessary steps to ensure that all stageslomestic proceedings$
irrespective of their domestic characterisation, which there may be
determination of civil rights and obligations or @hny criminal charge arg
determined within a reasonable time;

General principles

32.  As the Court has stated, “[tlhe best solutiorabsolute terms is indisputably, as in
many spheres, prevention... Article 6 8 1 imposestten Contracting States the duty to
organise their judicial systems in such a way ttiadir courts can meet each of its
requirements, including the obligation to hear sasihin a reasonable time.”Similarly, the
Venice Commission has recommended that membersStgtteuld provide in the first place
adequate procedural means of ensuring that casgsa@ressed by courts in a foreseeable and
optimum manner. These procedural means respondeirfitst place to the obligation of
securing the reasonable time requirement.”

33.  The Council of Europe has made numerous pedgiioposals to member States on
how to improve the efficiency and effectiveness tbéir judicial systems. Since the
constraints of space and practicality precludertimaiusion here in full, Member States are
strongly encouraged to study these closely, withieav to ensuring that their domestic
procedures comply with European standards. Thevaetetexts, which contain detailed
practical guidance, include the following:

General
- CEPEJ Framework Programme: A new objective forgadlisystems — the processing
of each case within an optimum and reasonable tamesf*
- CEPEJ/ SATURN Guidelines for judicial time managetae
- CEPEJ “Time Management Checklist.”

- Committee of Ministers’ Recommendation No. R (94 tb member States on
independence, efficiency and role of judges (irtipalar Principle 111)%

%6 SeeScordino v. Italy (No. 1)App. No. 36813/97, Grand Chamber judgment of 2&/3@ra 183.

" See doc. CDL-AD(2006)036rev, para. 238.

% See doc. CEPEJ(2004)19, in particular the 18 $lioleaction” proposed therein.

%9 See doc. CEPEJ (2008) 8.

%0 See doc. CEPEJ (2005) 12 REV. The Checklist isrite=d as being “not a questionnaire but a tool hose
purpose is to help justice systems to collect amate information and analyse relevant aspecteetiuration
of judicial proceedings with a view to reduce undeéays, ensure effectiveness of the proceedinggervide
necessary transparency and foreseeability to thes g the justice system. [It] is aimed at led®ls, policy-
makers, all those responsible for the administnatibjustice including ministries of justice, judgeourt
officers in charge of court administration and easmagement, and the research institutions thdysma
functioning of the judicial system...”

%! 1t should be noted that the Group of specialistshe independence, efficiency and role of judgsb $-
JUST), subordinate to the European Committee omlL&€goperation (CDCJ), is (at the time of writing)
working on revision of this recommendation.
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Civil and commercial cases
- Committee of Ministers’ Recommendation No. R (84jJoSmember States on the
principles of civil procedure designed to improtie functioning of justice, which sets
out in appendix nine principles to guide membeteStavhen adopting or reinforcing,
as the case may be, all measures which they consetessary to improve civil
procedure.

- Committee of Ministers’ Recommendation No. R (93p3nember States concerning
the introduction and improvement of the functionofgppeal systems and procedures
in civil and commercial cases, which sets out &sef measures that States should in
particular adopt or reinforce as necessary to ingtbe functioning of appeal systems
in civil and commercial cases.

Criminal justice
- Committee of Ministers’ Recommendation No. R (873 1o member States
concerning the simplification of criminal justiceyhich sets out principles that
member States should take all appropriate measugsply.

- Committee of Ministers’ Recommendation R. (95) 2 member States on the
management of criminal justice.

Reducing courts’ workloads
- Committee of Ministers’ Recommendation Rec R(8&d thember States concerning
measures to prevent and reduce the excessive \adrkidhe courts.

Mediation and alternative dispute resolution
- Committee of Ministers’ Recommendation No. R (98)Imember States on family
mediation.

- Committee of Ministers’ Recommendation Rec(2002)00 member States on
mediation in civil matters.

0 See also the CEPEJ Guidelines for a better impléatien of the existing
recommendations concerning family mediation andiatiah in civil matters?

- Committee of Ministers’ Recommendation No. R (99)d9nember States concerning
mediation in penal matters.

0 See also the CEPEJ Guidelines for a better impléatien of the existing
recommendation concerning mediation in penal matfer

- Committee of Ministers’ Recommendation Rec(2001)® rhember States on
alternatives to litigation between administrativeherities and private parties.

Execution & enforcement
- Committee of Ministers’ Recommendation Rec(2003)@6member States on the
execution of administrative and judicial decisiangthe field of administrative law,
along with its Explanatory Memorandum.

%2 See doc. CEPEJ(2007)14.
% See doc. CEPEJ(2007)13.
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- Committee of Ministers’ Recommendation Rec(2003)b7 member States on
enforcement, along with its Explanatory Memorandum.

- CEPEJ Report on the Enforcement of Court Decision€Europe, Appendix I,
“Proposals for guidelines to improve the impleméataof existing recommendations
regarding the execution of Court decisions in Eafep

- Resolution No. 3 of the #4Conference of European Ministers of Justice on the
general approach and means of achieving effectif@eement of judicial decisions.

- Conclusions of the Round Table on “Non-enforcenmérttomestic courts decisions in
member states: general measures to comply with pearo Court judgments,”
Strasbourg, 21-22 June 2007.

The use of new technologies
- Committee of Ministers’ Recommendation Rec(200193ntember States on the
delivery of court and other legal services to thigzen through the use of new
technologies; this Recommendation also identifles main policy issues to be
addressed by States in relation to each of the hwiaciples mentioned above.

Examples of existing national practice

34. CEPEJ has also produced a “Compendium of jrestices’ on time management of
judicial proceedings” containing numerous exammégxisting good practice by member
States, intended as a practical tool to help pai@kers and judicial practitioners introduce
new normative frameworks or judicial or adminigtrat practices for improving time
management of judicial proceedings both at thetdeuel and at a national lev& Since the
constraints of space and practicality precludertimslusion here in full, Member States are
strongly encouraged to study these examples closgtly a view to identifying, adapting if
necessary and adopting those practices most likegnhance their own national systems’
capacity to identify the risk of and subsequentivent excessively length proceedings.

% See doc. CEPEJ Studies No. 8, 2007.
% See doc. CM/Inf/DH(2007)33.
% See doc. CEPEJ(2006)13.
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2. to this end, ensure that mechanisms exist to iiyemtoceedings that risk becoming
excessively lengthy, as well as the underlying esuwith a view also tQ
preventing future violations of Article 6;

General principles

35. It is better to prevent proceedings from becgrexcessively long than to redress
excessive length after it has arisen. This is @uolgsible, however, if there are mechanisms in
place to identify and forewarn the relevant autiesiof proceedings under way that risk
becoming excessively long. Such mechanisms mayah&ble not only in the instant case,
but also by highlighting situations that may capseblems of excessive length in future
cases.

36. The CEPEJ has adopted a “Time Management Gsgtkthich proposes that States
should ensure that the following features exishinitheir relevant systems:

() the ability to assess the overall length of progegs) from their start to the final
determination and, if applicable, the enforcemérhe judicial decision;

(i)  established standards for the duration of procesdor the purpose of assessment,
planning and transparency. These should be elasbrat consultation with
stakeholders and be available to users of thecpisiistem;

(i)  a sufficiently elaborated typology of castémt allows for realistic and appropriate
planning of standards and total duration of proceedand is therefore neither too
unrefined nor overly detailed;

(iv)  the ability to monitor the course of proceedingwolving recording and analysis of
the duration of at least the most important andcsipstages of proceedings, since
proper time management needs to take into acctwntength of every individual
stage of the judicial process;

(v) the means to diagnose delays and mitigate thesemprences promptlyncluding by
instantly making aware the responsible personsaodiinces with a view to remedying
the situation and preventing further dysfunction;

(vi) the use of modern technology as a tool for time agament in the justice system
both for the purpose of monitoring timeframes aodthe statistical processing and
strategic planning.

37. The CEPEJ has also produced a “Checklist fmmpting the quality of justice and the
courts,” which includes a section on the “Managemeh timeframes” containing the

following “introspective questions” for policy malse court managers, court presidents,
judges and other judicial practitioners to ask tbelves when improving the quality of
services being provided by judicial systeths:

(i) Isthere a policy for setting foreseeable and optmtimeframes?

37 See doc. CEPEJ (2008) 2, section I1.6.
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(i)  Are standards or norms concerning the acceptalvigtHeof judicial proceedings
defined?

(i) Is there a policy for managing case flows preventialays?
(iv)  Are measures taken to speed up delayed cases egulitte the backlog?

(v) Is there an active role for the judge in the manage of the timeliness of the
proceedings?

(vi)  Can parties negotiate with the court on the tinma&a that will be used?
(vii)  Is there a timeframe set for delivering the decisfier the court hearing?
Examples of existing national practice

38. The CEPEJ “Compendium of ‘best practices’ ametimanagement of judicial
proceedings” (see above) also includes sections“Sgtting timeframes,” “Enforcing
timeframes” and “Monitoring and dissemination otada Since the constraints of space and
practicality preclude their inclusion here in fullember States are strongly encouraged to
study these examples closely, with a view to idginig, adapting if necessary and adopting
those practices most likely to enhance their owtional systems’ capacity to identify the risk
of and subsequently prevent excessively lengthgadiags.
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3. recognise that when an underlying systemic gmohls causing excessive length| of
proceedings, measures may be required that addressproblem as well as it
effects in individual cases;

U7

General principles

39. Persistent systemic problems, affecting whtaeses of cases, rather than exceptional
problems are a common cause of excessive lengbinookedings in several member States.
These problems may be as simple as insufficierinigridgetary resources or personnel or
lack of appropriate training for the judiciary aodurt staff; on the other hand, they may be
far more complex, for example relating to incoreistor inadequate legislation or inefficient
administrative structures and procedures. Whatéher causes, however, such systemic
problems have very serious consequences both iahaktevel, by undermining respect for
human rights and the rule of law, and for the EeeopCourt of Human Rights, which may be
faced with very large and persistent numbers oémally well-founded complaints under
Articles 6 and 13 of the Convention.

40. The Committee of Ministers has stressed treptbvision of domestic remedies is all
the more urgent in cases of repetitive violati@msas to enhance the remedial capacity of the
national judicial system, pending the implementataf more comprehensive and time-
consuming reforms.lt has also emphasised that the creation of nanedtic remedies does
not in any way relieve states from their generdigalion to solve the structural problems
underlying violations. It has invited national amtities to undertake interdisciplinary action
involving the main judicial actors and to co-ordmat the highest political level with a view
to drawing up a new, effective stratetjy.

41.  Clearly, it is not enough in such cases simplyemedy an individual complaint
without also addressing the underlying systemidlam. In ratifying the Convention, States
undertake to secure the right to trial within asm@ble time to everyone within their
jurisdiction. This general requirement is not pnbpaatisfied simply by seeking to remedy
individual violations caused by a systemic problema case-by-case basis after they occur.
Systemic problems imply a systemic failure to rese particular right or freedom; States
should therefore implement systemic responses.

42.  The form that such systemic responses maydaRkebe seen in the general measures
that form part of the Court’s judgments. The Cainmis not only to provide just satisfaction
for the individual applicant but also to prescrdbeemedy capable of preventing repetition of
the violation in both the instant case and for pté& future applicants. General measures
relate to the obligation to prevent violations $anio that or those found or putting an end to
continuing violations. In certain circumstancesythmeay also concern the setting up of

% See in particular Interim Resolution CM/ResDH(20108n the execution of the judgments of the Eurapea
Court of Human Rights in 232 cases against Ukragfetive to the failure or serious delay in abidimgfinal
domestic judicial decisions delivered against ttetesand its entities as well as the absence déffattive
remedies adopted by the Committee of Ministers diaBch 2008; Interim Resolution CM/ResDH(2009)43 on
the execution of the judgments of the European CofiHuman Rights in 145 cases against the Russian
Federation relative to the failure or serious démagbiding by final domestic judicial decisiondidered against

the state and its entities as well as the abseinaer effective remedy adopted by the Committee ofidiers on

19 March 2009.

% See e.g. Interim Resolution CM/ResDH(200942he execution of the judgments of the Europeauribf
Human Rights concerning the excessive length a€jaldoroceedings in Italpdopted on 19 March 2009.
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remedies to deal with violations already commitfEde obligation to take general measures
may, depending on the circumstances, imply a rewielegislation, regulations, procedures

and/or judicial practice to prevent similar viotats. Some cases may even involve
constitutional changes. In addition, other kinds méasures may be required such as
increasing the number of judges or improving adstiative arrangements or procedures.

Examples of existing national practice

43.  When seeking to develop a systemic responaesystemic problem, States may seek
inspiration from the approach developed by the Conder Article 46 of the Convention as a
way of responding to systemic problems capablesokating large numbers of applications.
Such judgments, whilst adjudicating on a singleliappon, involve a finding of a violation
of the Convention on account of a particular systegnoblem that also affects a whole class
of individuals® They also include detailed indications for a gaheneasure capable of
resolving the underlying problem and thereby primmgdan effective domestic remedy to
other (potential) applicants.

44. The Committee of Ministers has called on States‘review, following Court
judgments which point to structural or general ceficies in national law or practice
[including pilot judgments], the effectiveness bktexisting domestic remedies and, where
necessary, set up effective remedies, in ordevdidarepetitive cases being brought before
the Court” and to “pay particular attention, inigfhrespect [...], to the existence of effective
remedies in cases of an arguable complaint contgrtiie excessive length of judicial
proceedings®?

45.  The Court thus applied Article 46 of the Corti@n in the case ofukenda v.
Slovenia which concerned Articles 6(1) and 13 of the Cantiam = In relation to Article 46
(and the question of general measures), the Cdusdroed that the persistent backlog in the
Slovenian courts indicated that the length of jiadiproceedings remained a major problem
in Slovenia and noted that there were some 50GHerfgproceedings cases pending before it.
It was intrinsic to its findings in the instant eathat the violation of the applicants right to
trial within a reasonable time was not an isolattdent but rather a systemic problem
resulting from inadequate legislation and inefirg in the administration of justice. The
Court had identified some of the weakness of Slavenestablished legal remedies. It
therefore encouraged Slovenia to amend the exisinge of legal remedies or add new
remedies so as to secure genuinely effective redoewviolations of that right, on the basis of
the characteristics of an effective remedy as fdarwhse law cited by the Coutt.

0 See Committee of Ministers, “Supervision of the@xion of judgments of the European Court of Human
Rights — Annual Report 2008,” p.18, paras. 10 & 13.
1 See e.gBroniowski v. PolandApp. No. 31443/96, Grand Chamber judgment of @8t&mber 2003:utten-
Czapska v. Polanddpp. No. 35014/97, Grand Chamber judgment ofurg&e 2006Burdov v. Russia (No. 2)
App. No. 33509/04, judgment of 15 January 2008nov v. UkraineApp. No. 40450/04, judgment of 15
October 2009.
42 See Committee of Ministers’ Recommendation Rec{200n accordance with Rule 4 of its Rules for the
supervision of the execution of judgments and eftdrms of friendly settlements, the Committee afidters
shall give priority to the supervision of the extéen of judgments (including pilot judgments) in iwh the
Court has identified what it considers a systemibfem in accordance with Resolution Res(2004)thef
Committee of Ministers on judgments revealing adartying systemic problem.
“3 Article 46 of the Convention reads as follows:
“1. The High Contracting Parties undertake to albigé¢he final judgment of the Court in any case to
which they are parties.
2. The final judgment of the Court shall be trartsedi to the Committee of Ministers, which shall
supervise its execution.”
4 SeeLukenda v. Slovenjapp. No. 23023/02, judgment of 6 October 2005apa89-98.
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46. That said, States should not passively awaioart judgment, let alone such
application of Article 46, before taking action systemic problems causing excessive length
of proceedings. Specific systems should exist émtifly and respond promptly to systemic
problems at national level before repetitive agilans are submitted to the Court in order to
secure the right to trial within a reasonable tiamel an effective remedy for its violation.
States are encouraged to cooperate with and seekstistance of the Registry of the Court
and/ or the Execution Department when developirdyimmplementing systemic responses to
systemic problems.

“5 The Department for the Execution of Judgment$iefGourt, part of the Secretariat General of ther€i of
Europe, assists the Committee of Ministers in @zig its responsibility under article 46 of ther@ention to
supervise execution of judgments.
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4. ensure that means exist whereby proceedingsb@axpedited in order to prevent
them from becoming excessively lengthy;

General principles

47. Prevention plays a two-fold role in addressrgessive length of proceedings: on the
level of organisation and functioning of the judicisystem and other relevant public
authorities; and by expediting proceedings thak bgcoming excessively lengthy. This
section deals with the latter.

48. The CEPEJ has noted that “mechanisms whicHirareed to compensation are too
weak and do not adequately incite the States tafgntiteir operational process and provide
only one elemena posterioriin the event of violation proven instead of tryitgy find a
solution for the fundamental problem of excessietays.” The Venice Commission has
similarly recommended that States “should providethe first place procedural means of
ensuring that cases are processed by courts imeaefable and optimum manner. These
procedural means respond in the first place tootsigation of securing the reasonable time
requirement.”

49.  There are many ways in which States may exp@ddceedings to prevent them from
becoming excessively lengthy, described notablyhie various Council of Europe texts
mentioned above. The following section sets ousitsedf some examples of existing good
practice, which may inspire similar action in othneember States.

Examples of existing national practice®

50. Various member States already have measumdade to ensure that proceedings are
determined in a reasonable time and to expediteepdings with a view to avoiding
excessive length. The following represent a fewngplas of these.

Civil procedure rules

51. In Norway, a new act on civil procedure (thesfdite Act) entered into force on 1
January 2008. An important objective of the new Act was to camicate and reduce the
overall time spent on civil proceedings. The regaihity of judges to deal with cases in an
expeditious manner is clearly stated on severagions. The judge responsible for the case
must actively lead its preparation: for examplemiadiately after a reply to the writ of
summons has been given, he must hold a meetingtégtparties (which could take place by
telephone) in which a plan for the preparationhaf tase is established, time limits are given
and necessary decisions made. The Act also prescubrious absolute time limits, for
example that the date for the start of the maimihganust be set to a date no later than six
months after service of the writ of summons, unlggscial circumstances prevent it. The
court must actively lead and control the main hearShould delays nevertheless occur, the
parties may demand that the head of the court éakien to expedite the case, which may
include replacing the appointed judge, and decisiaihe head of the court may be appealed.

6 See doc. CEPEJ (2004) 19 REV 2, “A new objectirgudicial systems: the processing of each casinwi
an optimum and foreseeable timeframe — Framewargramme”.

" See doc. CDL-AD(2006)036rev, paras. 238 & 239.

“8 These examples not being “remedies,” they havéeen the subject of case law of the Court.

49 Law 17 June 2005 nr. 90. An English translatiotheflaw could be found at:

www. ub.uio.no/ujur/ulovdata/lov-20050617-090-end.pd
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The Act also sets out rules of evidence intendezbteentrate the proceedings devoted to the
issues in question.

Mediation

52. The 2008 Crystal Scales of Justice were awatddtie United Kingdom’s “Small
Claims Mediation Service,” a free service for casethe Small Claims Court (i.e. of a value
up to around £5,000) available on a voluntary basien both parties have ticked the relevant
box on the court form and/or the judge has coneutlér appropriate. Over 95% of cases in
which mediation is used are dealt with by telepham¢hout the need to attend court, thus
saving time and cost; mediation usually takes pleitiein 5-6 weeks, as opposed to the 13-14
weeks usually required for a court hearing. Overt# months up to the end of August 2009,
some 10,000 mediations had been conducted withitlersent rate of 73%. For disputes
valued at between £5000-8000, there is a Natioredidion Helpline, established in March
2004 to provide members of the public with a simjdev-cost method of resolving a wide
range of civil disputes. In 2008, the Helpline cocigd 654 mediations with a settlement rate
of 66%.

Use of new technologies

53.  The Milan Tribunal in Italy received a speaiaéntion in the CEPEJ’s 2006 Crystal
Scales of Justice award, given for innovative pecactontributing to the quality of civil
justice, for its computerised civil lawsuits officintroduced through cooperation between the
Ministry of Justice, the Milan Tribunal and the Bassociation, the new office allows the
computerised dispatch of petitions for injunctiotes pay, with the case file remaining
paperless until the debtor is notified of the imtion: all communications between lawyers
and the court are computerised and computerised coders are deemed legitimate. The
Ministry of Justice contributed technical expertislee Milan Tribunal trained judges and
clerks in the new system and the Bar Associatiomlanfnancial and technical resources
available to set up the necessary computerisedsimiércture, as well as training lawyers, in
collaboration with the University of Milan. A “Mie Commission,” consisting of
representatives of the courts’ clerks’ offices, mtigtes delegated by the office of the
President of the Court, lawyers representing the Association and computer technicians
from the Ministry of Justice, was established amanitoring and co-ordination body. The
benefits have included a clear reduction in thegtlerof proceedings, better use of human
resources by the court, lower stationery costsimupdoved productivity in the clerks’ office.

%0 For further details of such approaches, see tie¢glist for promoting the quality of justice afmbtcourts,”
doc. CEPEJ (2008) 2.
*1 See the Milan Tribunal’s application for the Ca}sBcale of Justice award, doc. JEJC.2008.24.
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5. take all necessary steps to ensure that efeeotinedies before national authoritigs
exist for all arguable claims of violation of thgyit to trial within a reasonablg
time;

6. ascertain that such remedies exist in respedlatages of proceedings in whigh
there may be determination of civil rights and ghtions or of any crimina
charge;

7. to this end, where proceedings have become sxedslengthy, ensure that the
violation is acknowledged either expressly or ibsance and that either:

a. the proceedings are expedited, where possible;

General principles

54. As noted in the Introduction above, Article ®8 the Convention imposes an
obligation of result on States to provide effectil@nestic remedies for any arguable claim of
a violation of the right to trial within a reasomaktime contained in Article 6(1). This
reasonable time requirement applies to all procegsyli irrespective of their domestic
characterisation, in which there may be determamatif civil rights or obligations of or any
criminal charge. Remedies for excessive lengthroégedings are “effective” only if they are
capable of covering all stages of the proceedimgsthus of taking into account their overall
lengths> Such remedies must be effective and adequaterticplar, they must be sufficiently
certain not only in theory but also in practiceiliig which they will lack the requisite
accessibility and effectivenesshe Court has also noted that “a remedy designedidress
the length of proceedings may be considered efieatnly if it provides adequate redress
speedily.* The remedy should be accompanied by the natiarhbsties’ acknowledging,
either expressly or in substance, the breach o€thevention; if not, any decision or measure
favourable to the applicant will not in principle Bufficient to deprive the applicant of his/
her status as a ‘victim’ of the violatienThe conditions under which a particular remedy is
available may imply that a finding of a violatimade in substanee.

55.  The Court has consistently indicated that ‘thest effective solution” is a remedy
designed to expedite the proceedings, “since @ pitevents a finding of successive violations
in respect of the same set of proceedings and rawerely repair the breaehposteriori..
[T]his type of remedy is ‘effective’ in so far @shastens the decision by the [authority]
concerned? “What is important is whether a given remedy ipalde of speeding up
proceedings or preventing them becoming unreasgriabl. Thus,the effectiveness of a
remedy [...] may depend on whether it has a sigmtficaffect on the length of the
proceedings as a whol&.”

56. It should also be noted that the Court hasatedy stated that “Some States have
understood the situation perfectly by choosingambine two types of remedy, one designed

*2 See e.gBoZi v. Croatig App. No. 22457/02, judgment of 11 December 2@@Ba. 32.

%3 See e.gTomé Mota v. Portugalpp. No. 32082/96, decision of 2 December 19%®ap?2.

% SeeVidas v. CroatiaApp. No. 40383/04, judgment of 3 July 2008, para.

%5 See e.gCocchiarella v. Italy App. No. 64886/01, Grand Chamber judgment of 28d# 2006, para. 71.
% SeeScordino v. Italy (No. 1)App. No. 36813/97, Grand Chamber judgment of 28d¥ 2006, para. 194.
" See e.gScordino v. Italy (No. 1)op. cit., paras. 183-184.

8 Holzinger v. AustriaApp. No. 23459/94, judgment of 30 January 20@tap22.
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to expedite the proceedings and the other to affordpensation:* The latter type of remedy
will be addressed in a later part of this Guide.

57. A variety of approaches exist in member Stédegproviding remedies to expedite
proceedings, which may be summarised as folfows.

58. In civil or administrative proceedings, partreay lodge a request for the proceedings
to be expedited either to a superior authority aurt (whether directly or through the court
dealing with the case, which will transmit it toetlsuperior body) or to the dilatory court
itself. The responsible court or authority may tHen an appropriate time limit for the
relevant authority to take an appropriate procddstep; and/ or decide on the merits of the
case or terminate proceedings. There may also é@dhsibility of transferring jurisdiction
for further conduct of the proceedings to a différeourt or superior authority.

59. In criminal proceedings, where the investigat(pre-trial) stage is conducted by a
body separate from that which must decide on thetsnaf the case, some countries provide
for specific preventive remedies aiming at expeditihe investigatory/ pre-trial stage. This
may be done by allowing complaints or requests doceleration to be lodged with the
superior prosecuting or judicial authority, as tase may be. Measures taken in response to
such requests, if justified, may include fixingimeé limit for concluding the investigative
stage or appropriate hierarchical instructions ketwprosecutors, for example on how to
handle the case. (Specific preventive measuresnglo the trial phase, however, appear to
be less common.)

Examples of existing national practice

Constitutional complaint

60. In 2002, Croatia introduced a remedy for exjragliproceedings in the form of a
constitutional complaint under Section 63 of then§ldutional Act on the Constitutional
Court, which reads as follows:

“(1) The Constitutional Court shall examine a cdosbnal complaint even before all legal
remedies have been exhausted in cases when a emmnpeurt has not decided within a
reasonable time a claim concerning the applicaigtdgs and obligations or a criminal charge
against him ...

(2) If the constitutional complaint ... under pamaggh 1 of this Section is accepted, the
Constitutional Court shall determine a time-limithin which a competent court shall decide

the case on the merits®”

61. The Strasbourg Court has found the SectiorB®dy to be generally effective.

%9 See e.gMissenjov v. EstonjaApp. No. 43276/06, judgment of 29 April 2009, ad4.

% See the Venice Commission Report, doc. CDL-AD(3086rev, paras. 69-71 and 82-83.

®1 5.63(3) additionally provides for a compensatemedy: “In a decision under paragraph 2 of thischet the
Constitutional Court shall fix appropriate compeiwafor the applicant in respect of the violatimund
concerning his constitutional rights ... The congaion shall be paid from the State budget withieren of
three months from the date when the party lodgestjaest.” For this reason, the Court has refewedroatia as
being one of those “States [that] have understbedsituation perfectly by choosing to combine tyoess of
remedy, one designed to expedite the proceedirdjtharother to afford compensation.”

%2 SeeSlavicek v. Croatia App. No. 20862/02, decision of 4 July 2002. Ariearemedy under Section 59(4) of
the 1999 Constitutional Court Act, which gave then€litutional Court a discretion to admit complaiatibject
to the applicant having suffered a gross violatibhis/ her rights and being at risk of serious areparable
consequences, was hot considered effective bytthstfdurg Court as it lacked a sufficient degreeeofainty:
seeHorvat v. Croatia App. No. 51585/99, judgment of 26 July 2001, padd-43.
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62. The remedy has exhibited certain limitationsl alifficulties in practice, however,
which may be instructive for other States seekingdopt a similar approach.

(i) The Strasbourg Court has considered that the wgrdih Section 63 was not
sufficiently clear as to leave no doubt that it leggpto proceedings that had already
been concluded. The decisions of the Croatian @anhenhal Court clearly indicated
that it considered that Section 63 did not applyctmcluded proceedings. The
Strasbourg Court therefore found that a constitaicomplaint under Section 63 did
not constitute an effective remedy for concludedcpedings: The Croatian
Constitutional Court has subsequently changed ractipe and now examines
complaints where proceedings have been concluded.

(i)  The Constitutional Court’s case law had also irmetgal Section 63 as not applying to
enforcement proceedings, with the result that ml@donot constitute an effective
remedy for their excessive length. By a decisior? dfebruary 2005, however, the
Constitutional Court changed its practice, accep@ncomplainant’s constitutional
complaint and awarding him compensation as wetirdsring the competent court to
conclude the enforcement proceedings within six tth®@from its decision. In doing
so, the Constitutional Court expressly relied am $trasbourg Court’s case-law on the
matters

(i)  There have been occasions on which the constitlti@omplaint proceedings
themselves took too long. As a result, the StraghoOourt found that “the
effectiveness of the constitutional complaint asraedy for the length of the pending
civil proceedings was undermined by its excessivatibn”, with the result that there
had been a violation of Article 13 of the Conventio

(iv)  There have also been problems with execution ofcestitutional Court’s orders to
expedite proceedings. The Strasbourg Court hagdstditat Article 13 must also
require effective implementation of remedies afémtdWhere the applicants did not
receive sufficient compensation for the excessavgth of proceedings and where the
competent court failed to implement the ConstitngloCourt's decision in due time,
exceeding the set time-limit by six months, therefohe constitutional complaint was
not an effective remedy. The Strasbourg Court atsed, however, that this did not
call into question the effectiveness of the remaslgucty.

A remedy to expedite administrative proceedings

%3 seeSa’ v. Croatiag App. No. 47863/99, judgment of 9 August 2003.

® For further information, see Committee of MinisteResolution CM/ResDH(2007)102.

% SeeMajski v. Croatia App. No. 33593/03, judgment of 1 June 2006, par@sl7.

% SeeVidas v. CroatiaApp. No. 40383/04, judgment of 3 July 2008, p&.In response to the large increase
in complaints to the Constitutional Court concegiiength of proceedings and in order to preventgedings
before the Constitutional Court themselves becortongengthy, a supplementary remedy was introdweetbr
Articles 27 and 28 of the Courts Act, by which twaurt directly superior to that dealing with prodiegs would
hear complaints about their excessive length; thes@tutional Court will only deal with the casést are not
admissible under the new Courts Act remedy or whi@seremedy has been exhausted. The effects afave
remedy have not yet become clear and the Strasl@oug has not had an opportunity fully to evaluate

®7 SeeKai¢ & otrs v. Croatig App. No. 22014/04, judgment of 17 October 20G8ap. 40 & 43. The Court has
subsequently found that the new remedy under thet€déct (see footnote 59 above), in combinatiothwle
constitutional complaint, could provide an effeetiemedy in the situation where the court respéam$iy the
proceedings had not complied with the Constituti@aurt’s time-limit: seeRoje v. CroatiaApp. No. 8301/06,
decision of 25 June 2009.
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63.  The Croatian Constitutional Court has held tmdy the conduct of judicial authorities

is relevant in the context of the Section 63 cduattinal complaint; the duration of the

administrative stage of proceedings is not taketo iaccount when determining the

reasonableness of their overall length. In 200%& @onstitutional Court decided, in

conformity with the Strasbourg Court’s criteriaatithe period during which the case was
pending before the administrative authorities stialso be taken into consideration when
assessing the length of administrative proceedings.

64. There is, however, an alternative remedy uttteeiAdministrative Procedure Act and
Administrative Disputes Act:

(i)  Article 218(1) of the Administrative Procedure Amtovides that in simple matters, where
there is no need to undertake separate examinptimeeedings, an administrative body is
obliged to issue a decision within a period of amenth after a party lodged a request. In all
other, more complex, cases, an administrative bedybliged to issue a decision within a
period of two months after the request was lodged.

(i)  Article 218(2) enables a party whose request hasheen decided within the periods
established in the previous paragraph to lodgeppeal, as if his request had been denied.

(i) Article 26 of the Administrative Disputes enablegparty who lodged a request with an
administrative body to institute administrative ggedings before the Administrative Court
(administrative dispute) in the following situatgon

a. If the appellate body does not issue a decisiomupe applicant's appeal within 60
days the applicant may repeat his request, arf ippellate body declines to issue a
decision within an additional period of seven d#ys applicant may lodge a claim
with the Administrative Court.

b. When a first instance administrative body doesisstie a decision and there is no
right to an appeal the applicant may directly lodgequest with the Administrative
Court.

c. If a first instance administrative body does nsuis a decision upon the applicant's
request within sixty days in matters where a righein appeal exists, the applicant
may lodge his request to the appellate administrdbiody. Against the decision of
that body the applicant may institute administmtproceedings as well, and if that
body has not issued a decision there is a rigitidtitute administrative proceedings
under the conditions set out in paragraph 1 (seeeb).

65. The Strasbourg Court has found inadmissiblasa i which the applicant had failed
to pursue a claim under the above set of provisions

A remedy to expedite civil proceedings
66. In Austria, Section 91 of the Courts Act prasdfor a remedy to expedite civil
proceedings, as follows:

“(1) If a court is dilatory in taking any proceddirstep, such as announcing or holding a
hearing, obtaining an expert's report, or prepaardgcision, any party may submit a request
to this court for the superior court to impose aprapriate time-limit for the taking of the
particular procedural step; unless sub-sectiomf{#)is section applies, the court is required to
submit the request to the superior court, togetliir its comments, forthwith.

(2) If the court takes all the procedural stepsc#fed in the request within four weeks of
receipt, and so informs the party concerned, thaest is deemed withdrawn unless the party

% SeeStajcar v. CroatiaApp. No. 46279/99, decision of 20 January 2000.
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declares within two weeks after service of the fiuatiion that it wishes to maintain its
request.

(3) The request referred to in sub-section (1)l $leadetermined with special expedition by a

Chamber of the superior court consisting of threefgssional judges, one of whom shall

preside; if the court has not been dilatory, thguest shall be dismissed. This decision is not
subject to appeal.”

67. In the case dflolzinger v. Austriathe Court found this remedy to be effective.dtsh
since reiterated this finding in other cases againstria®

A remedy to expedite criminal proceedings

68. In Portugal, Articles 108 and 109 of the 19&d€ of Criminal Procedure provide for
a person who alleges that criminal proceedingsnagdim have been excessively lengthy —
for example, where the statutory time-limits foryastep of the proceedings have been
exceeded — to apply to the Attorney-General orHingh Judicial Council for an order to
expedite those proceedings. If such an applicai@uccessful, it may, among other effects,
lead to a decision to give the prosecutor resptmédr the investigation notice to close that
investigation, or if need be, to request the juttgtake the necessary steps, such as fixing a
date for the hearing or closing the judicial invgestion. The Court has found that these
provisions constitute “a true legal remedy enablingerson to complain of the excessive
length of criminal proceeding%”.

%9 Most recently in the case 8fccoccia v. Austridpp. No. 69917/01, decision of 5 July 2007.
0 SeeTomé Mota v. Portugapp. No. 32082/96, decision of 2 December 1999ap2.
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7. to this end, where proceedings have become exebs$dngthy, ensure that the
violation is acknowledged either expressly or ibsance and that either:

[..]

b. redress is afforded to the victims for disadaegetthey have suffered; [...]

General principles

69. The Court has repeatedly stated that “a detmioneasure favourable to the applicant
is not in principle sufficient to deprive him ofshstatus as a “victim” unless the national
authorities have acknowledged, either expressig substance, and then afforded redress for,
the breach of the Convention.Tt should be noted that the requirement that aetgmbe
sufficiently certain suggests that express ackndgdenent of a violation may be preferable.
An example of acknowledgement “in substance” carfolbied in the Court’s decision in the
case ofMenelaou v. Cyprysin which the relevant domestic court, whilst rexpressly
acknowledging a violation of the right to trial Wilh a reasonable time, stated that:

“It is a fact that the lapse of six years from thege of the applicant’s arrest and more than
seven years (almost eight) from the commissiorhefdffences for which he has been found
guilty, constitutes in itself a period of time thahould be taken into account in the
determination of an appropriate sentence. The taiogr of the pending proceedings leading
to understandable anxiety about one’s guilt or aemee is in itself harrowing, but this is

aggravated by the circumstances of this case...

We have carefully examined the circumstances optesent case knowing that they lasted for
such a long period that their duration must hawaulastantial impact on the sentence as a
primary mitigating factor?

70.  As to the general requirements for a remedyigmg redress to be effective, see
further under paras. 23-27 above.

71. A variety of approaches exist in member Steproviding remedies to offer redress
for excessive length of proceedings, which may lmmmarised as follows.(It should be
noted that this section deals only with compengatedress. The question of specific forms
of non-monetary redress in criminal or administ@proceedings will be considered below —
see paras. 113-118 below.)

72. In civil and administrative proceedings, congaion may be sought from the same
authority that decides on the reasonableness oflethgth of proceedings or in separate
proceedings. It may be granted on account of sametifiable fault in the proceedings (e.g.
that of a judge or another court official, the heavworkload of tribunals, an irregularity in
proceedings such as non-compliance with an obtigat act within a statutory time limit or
an unlawful act or omission). More generally, it ynbe granted on account of a

" See e.gRiccardo Pizzati v. ItalyApp. No. 62361/00, Grand Chamber judgment of 28d¥ 2006, para. 70.

2 SeeMenelaou v. CyprysApp. No. 32071/04, decision of 12 June 2008.

3 See also Committee of Ministers’ Interim Resolnt®M/ResDH(2008)1 on the execution of the judgmeiits
the European Court of Human Rights in 232 casemstgblkraine relative to the failure or seriousajein
abiding by final domestic judicial decisions delied against the state and its entities as wehasibsence of an
effective remedies (adopted on 6 March 2008); aniR&@sDH(2009)43 on the execution of the judgmeriits o
the European Court of Human Rights in 145 caseisigéhe Russian Federation relative to the failore
serious delay in abiding by final domestic judidalcisions delivered against the state and itsients well as
the absence of an effective remedy (adopted on &@MR2009.

" See the Venice Commission Report, doc. CDL-AD(3086rev, paras. 72-80 and 84-87.
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malfunctioning of justice or denial of justice orvelation of the right to trial within a
reasonable time. Several member States’ highasdjations consider that excessive length
of proceedings is to be treated as a “fault,” “wfld act,” “malfunctioning of administration

of justice,” “denial of justice” or “irregularityn the conduct of proceedings” that engages the
State’s responsibilities and obliges it to makeess.

73. Compensation may take different forms: pecyntampensation (of material or non-
material damage, or both); assumption of a decisiahe applicant’s favour; or exemption
from legal costs.

74.  The question of the amount of compensation lélldealt with under the relevant
paragraph 9 of the Recommendation (see paras. 1D6dlow).

Examples of existing national practice

Constitutional complaint

75.  Article 39 of the Maltese Constitution provides the right to a fair hearing within a

reasonable time. The remedies for complaints dfatimn of this right consist of lodging an

application before the Civil Court (First Hall) its constitutional jurisdiction, with a further

appeal to the Constitutional Court if necessarye Témedy is available with respect to civil,
administrative and criminal proceedings. The Swastp Court has found it to be generally
effectiver

76. In certain cases, however, the levels of corsgteon awarded have been insufficient,
although there is no limit on the potential amoahtompensation that could be awarded.
There have also been instances of problematic mmgaation of the remedy: for instance, the
domestic courts have overlooked the issue of lenfithroceedings, despite it having been
raised before them and the Strasbourg Court subsdgfinding a violatior; or they have
found a violation but awarded only minimal redre€3ther States seeking to introduce such a
remedy should ensure that such problems are avoided

Judicial remedies
77. The French legal system includes two compensatdicial remedies for excessive
length of proceedings, one concerning judicial peatings, the other administrative.

78.  As to_judicial proceeding#rticle L. 141-1 of the Code de l'organisatiordiciaire
(Code of legal organisation) provides that:

“The State shall be under an obligation to comptenta damage caused by a malfunctioning
of the system of justice. This liability shall becurred only in respect of gross negligence or a
denial of justice.”

79.  The French domestic courts have since intexgritis provision to cover all cases of
excessive length of proceedings:

5 Seezarb v. Malta App. No. 16631/04, judgment of 4 July 2008C&ntral Mediterranean Development
Corporation Limited v. MaltaApp. No. 35829/03, judgment of 24 October 2006.

6 Seezarb v. Malta op. cit. &Central Mediterranean Development Corporation Leity. Malta op. cit.

" SeeBezzina Wettinger and otrs v. Malipp. No. 15091/06, judgment of 8 April 2008, maré0 & 83.

"8 SeeCentral Mediterranean Development Corporation Leditv. Malta op. cit. andZarb v. Malta op. cit. It
should be noted that in both cases, the Courtdstatd “The mere fact that the amount of compeasaiiven
was low does not render the remedy in itself iretffe” (see para. 51 in both judgments).
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“Anyone who has submitted a dispute to a courtldiele the right to have his case heard
within a reasonable time; an infringement of thght; which constitutes a denial of justice
within the meaning of Article L. 781-1 of the CodeJudicial Organisatiof?, shall oblige the
State to compensate for the damage caused by thenoieoning of the system of justicé”.

80. As to administrative proceedindge French Conseil d’Etat has confirmed thatréaypa
wishing to complain of the excessive length of pexings may have recourse to a remedy
consisting of an acknowledgement of a violation aachpensation for resulting damages. In
doing so, it reversed earlier case law that hadired “gross negligence” on the part of the
administrative authority concernedi-urthermore, this judgment clarified that the rdge
allowed compensation for all pecuniary and non-peoy damages. The procedure has since
been modified: under Article R311-1, 7° of the CadeAdministrative Justice, applications
must now first be made to ti@arde des SceaufMinister of Justice) and any express or
implied refusal may subsequently be appealed t&€treseil d’Etat.

81l. These remedies are available at all stagesradepdings, whether pending or
concluded. The Strasbourg Court has found them doeffective for judicial® and
administrative® proceedings respectively.

82.  There have, however, been occasional probletasng to the length of the remedial
proceedings themselves, which may be instructiveofioer States considering pursuing such
options. In two cases, one concerning judicial penlings: the other administrative,the
Court thus found that the length of the compengafmoceedings themselves had been
excessive: in the former, the Court concluded that applicant could not reasonably be
required to have recourse to further remedial prdiceys at domestic level; in the latter, that
the award of compensation had been insufficiesbtapensate also the further delay.

 The fore-runner of Article L. 141-1.

8 paris Court of Appeal judgment of 20 January 18$@@Mifsud v. FranceApp. No. 57220/00, Grand
Chamber decision of 11 September 2002.

81 SeeGarde des Sceaux, Ministre de la Justice c. Magidssemblée du contentieux du Conseil d’Etat, 28
June 2002.

8 geeMifsud v. Franceop. cit., para. 17; alsBarretta v. FranceApp. No. 2529/04, decision of 4 March 2008.
8 SeeBroca et Texier-Micault v. Frangé\pps. No. 27928/02 & 31694/02, judgment of 21dberr 2003, para.
19; alsoTrummel & Le Gall v. FrancgeApp. No. 15406/04, decision of 25 November 2008.

8 SeeVaney v. FranceApp. No. 53946/00, judgment of 28 February 2005.

% SeeSartory v. FranceApp. No. 40589/07, judgment of 24 September 2p@gas. 26-27.
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7. to this end, where proceedings have become exebssdngthy, ensure that tHe
violation is acknowledged either expressly or ibstance and that either:

[...]
or, preferably,
c. allowance is made for a combination of the two mess

General principles

83.  The Court has repeatedly stated that “Arti¢le) 6Gmposes on the Contracting States
the duty to organise their judicial systems in sachay that their courts can meet each of its
requirements, including the obligation to hear sasgthin a reasonable time. Where the
judicial system is deficient in this respect, a eeiyn designed to expedite the proceedings in
order to prevent them from becoming excessivelgtlenis the most effective solution. Such
a remedy offers an undeniable advantage over adeaféording only compensation since it
also prevents a finding of successive violationsegpect of the same set of proceedings and
does not merely repair the breacposteriori,as does a compensatory remety.”

84. The Court has also repeatedly stated that fedy is therefore effective if it can be
used either to expedite a decision by the courtirdewith the case, or to provide the litigant
with adequate redress for delays that have alreadyrred... Some States have understood
the situation perfectly by choosing to combine tyyoes of remedy, one designed to expedite
the proceedings and the other to afford compensé&tio

Examples of existing national practice

85. In Slovenia, the 2006 Act on the Protectionthed Right to a Trial without Undue
Delay of enables parties to judicial proceedingsuse compensatory remedies only after
expeditory remedies have been exhausted. The ®asrnoted that this “could have the
legitimate aim of simplifying the procedure bgter alia, preventing repeated filing of just
satisfaction claims during the pending proceedirfgs.

86. The two types of remedy can be combined eitharsingle procedure or in separate
procedures. An example of the former is CroatiagngbArticle 63(3) of the Constitutional
Law on the Constitutional Court provides for botie tsetting of time limits for procedural
steps and the fixing of amounts of compensationtlier violation (see para. 60 and the
footnote thereto, above). An example of the lateiSpain, where proceedings may be
expedited through theecurso de amparaemedy before the Constitutional Court and
damages for excessive length of judicial proceexlsmught under Sections 292 et seq. of the
Judicature Act by way of a claim made to the Mnyigif Justice, with appeal against refusal
to the administrative courts.

Complaint to the superior court

% See e.gGjonbogari & otrs v. AlbaniaApp. No. 10508/02, judgment of 23 October 20Gitap 76.

87 See e.gSuirmeli v. GermanyApp. No. 75529/01, Grand Chamber judgment ofr@&R2006, paras. 99-100.
8 SeeZunic v. SloveniaApp. No. 24342/04, decision of 18 October 208&yhich the Court found that the
Slovenian remedy appeared in principle to be &ffecprovided that applicants have prompt accesiseo
compensatory remedy once use has been made afdblermatory remedy (see paras. 49-50 & 54).

8 The Court has found the Spanish compensatory retodoe effective: se€aldas Ramirez de Arellano v.
Spain App. No. 68874/01, decision of 28 January 2003.
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87. In Poland, the Law of 17 June 2004 (as amendéd effect from 1 May 2009)
provides for both types of remedy — expedition anthpensation — in relation to pre-trial,
judicial and enforcement/ execution proceedingdddrihe Law, a party to proceedings may
lodge a complaint that their right to trial withinreasonable time has been breached if the
proceedings last longer than is necessary to exathenfactual and legal circumstances of the
case or to conclude enforcement/ execution prongedi The criteria for examining
unreasonable delay are based on the case law &itthgbourg Court. When appropriate, the
court examining the complaint is obliged to issw#hin two months of the complaint being
filed, an instruction to the relevant court or prostor to take appropriate action within a
fixed time-limit. (A copy of the form for the wrigh statement of claim required for lodging a
complaint may be found at Appendix I.)

88.  The text of the relevant provisions of the Lawamended in 2009, reads as follows:

Section 2in so far as relevant)

“1. A party to proceedings may lodge a complaiat their right to a trial within a reasonable
time has been breached [in the proceedings] iptheeedings in the case last longer than is
necessary to examine the factual and legal ciramss of the case ... or longer than is
necessary to conclude enforcement proceedingser ptoceedings concerning the execution
of a court decision (unreasonable length of procgs)l.

1(a). Article 2(1) shall similarly apply to prepsoey proceedings.”

2. In order to determine whether unreasonable dbksy occurred in a case, it must be
assessed, in particular: whether the court hadladita timely and correct manner in order to
adjudicate on the merits of the case; whether ttesguutor conducting or supervising
preparatory proceedings had acted in a timely amcect manner in order to conclude such
proceedings; or whether the court or court enfosrgnofficer had acted in a timely and
correct manner in order to conduct and concludewian proceedings or other proceedings
regarding enforcement of a court decision; havegprd to the nature of the case in question,
its factual and legal complexities, the significanaf the case for the party who filed the
complaint, the issues involved therein and the aohdf the parties, particularly of the party
alleging unreasonable delay in the proceedings.”

Pursuant to section 3

“The following may lodge a complaint: ...

[Succeeding paragraphs set out the applicationhig principle in practice as it applies to
different forms of proceedings and those that migive an interest therein.]

Section 4(in particular):

“l. The complaint shall be examined by the cowrpesior to the court conducting the
impugned proceedings...”

[Succeeding paragraphs set out the application la$ fprinciple in practice between the
various jurisdictions, including those responsifile preparatory and execution proceedings.]

Section Seadq(in particular):
“1. A complaint about unreasonable delay in prdoegs shall be lodged while the
proceedings in question are pending. ...”

Section 1lreads:
“The court shall pass a decision within two morghthe complaint being lodged.”

Section 12 providing for measures that may be applied by ¢bert dealing with the
complaint, readéin particular):
“1. The court shall dismiss a complaint which igustified.
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2. If the court considers that the complaint igifiegl, it shall find that there was unreasonable
delay in the impugned proceedings.

3. At the request of the complainant or ex-offidize court may instruct the court examining
the merits of the case or the prosecutor condudirgupervising preparatory proceedings to
take appropriate measures within a fixed time-limitless such instructions are manifestly
redundant. Such instructions shall not concerriabial and legal assessment of the case.

4. If the complaint is justified the court may,the request of the complainant, order the State
Treasury or, when the complaint concerns unreasertidday in proceedings conducted by a
court enforcement officer, the relevant court ecéonent officer, to pay an amount of money
between PLN 2,000 and PLN 20,000.

5. If the amount of money is to be paid by thee&Tatasury, the payment shall be made by:
1) the court conducting the delayed proceedingsn fits own budget;

2) the Office of the Circuit Prosecutor in whosecgit the delayed preparatory proceedings
are being conducted and, as regards preparatocggaings conducted by local branches of
the Organised Crime Bureau of the National ProsemuOffice, by the competent Appellate
Prosecutor’s Office, from their own respective betdg

”

Section 15rovides for an additional compensatory remedy:

“l. A party whose complaint has been allowed magksein separate proceedings,
compensation for the damage it suffered as a re$ulie undue length of the proceedings,
either from the State Treasury or, jointly and sele from the State Treasury and the court
enforcement officer.

2. The ruling allowing a complaint shall be bindinog the court in civil proceedings for
damages or compensation, with regard to the findingireasonable delay in proceedings.”

Section 1&urther provides that:

“A party which has failed to lodge a complaint abtlue undue length of the proceedings
under section 5 (1) may claim, under Article 417tloé Civil Code, compensation for the
damage which resulted from the undue length of gheceedings after the proceedings
concerning the merits of the case have been coaglbg a binding decision.”

Section 17concerns court fees for lodging a compldintparticular):
“1. The complainant shall pay a fixed court feg¢hia amount of PLN 100.

3. The court, having allowed or rejected the caimp) shall automatically reimburse the
court fee to the complainant.”

Section 18lays down the following transitional rules in r@da to the applications already
pending before the Court (i.e. it gives limitedospective effect to the Law):

“1. Within six months after the date of entry irftwce of this law persons who, before that
date, had lodged a complaint with the European Gafurluman Rights (hereinafter referred
to as “the Court”) complaining of a breach of thght to a trial within a reasonable time
guaranteed by Article 6 (1) of the Convention fbe tProtection of Human Rights and
Fundamental Freedoms ..., may lodge a complainutabiee unreasonable length of the
proceedings on the basis of the provisions oflwsif their complaint to the Court had been
lodged in the course of the impugned proceedingsifaine Court has not adopted a decision
concerning the admissibility of their case.

2. A complaint lodged under Section 18(1) shadligate the date on which the application
was lodged with the Court.

3. The relevant court shall immediately inform thgnister of Foreign Affairs of any
complaints lodged under Section 18(1).”
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89.  The Court has found this remedy to be effective

90. Prior to the 2009 amendments, however, thetC®ma identified certain shortcomings
in the Polish courts’ application of the 2004 Lamgtably the following, which may be
instructive for other States considering adoptirsgnailar approach:

(i) The domestic courts found a violation of the rightrial within a reasonable time but
did not award any compensation or awarded insefiiccompensatior. (The 2009
amendments increased the maximum amount that mayaeded from PLN 10,000
(c. €2,500) to PLN 20,000 (c. €5,000) and requatethestic courts to award at least
PLN 2,000 (c. €500) upon acknowledging undue delaysoceedings?

(i)  The domestic courts did not take into account therall period of the examination of
the case by the domestic courts, as required byStresbourg Court’'s case-law.
(Courts are now specifically required to examine dkerall length of proceedings.)

(i)  The domestic courts did not examine delays in thetgpal phase of criminal
proceedings. (The scope of the Law was extendetthade such delays.)

(iv)  The domestic courts failed to take into account geeod when proceedings were
underway before the entry into force of the 2004, leonsidering that it did not have
retroactive effect.

91. In addition to the 2004 Law, Article 417 of t6evil Code provides for the possibility
of compensation for claims of unreasonable len@itraceedings made after the proceedings
in question have been concluded. Paragraph 3 aflédrn17 reads as follows:

“If damage has been caused by a failure to givdiag or decision where there is a statutory
duty to do so, reparation may be sought once it lesn established in the relevant
proceedings that the failure to give the rulingdecision was unlawful, unless specifically
provided for otherwise.”

92. The practice of Polish domestic courts confirthat it is possible to seek just
satisfaction for non-pecuniary damage caused byexicessive length of proceedings on the
basis of Article 448 of the Civil Code in conjurasti with Article 417. The Court has found
the remedy under Article 417 to be effective.

Constitutional complaint

% See e.gCharzyiski v. Poland App. No. 15212/03, decision of 1 March 2005, p&ga

%1 SeeJagielto v. PolandApp. No. 59738/00, judgment of 23 January 200¥ Grajka v. PolandApp. No.
15067/02, judgment of 13 February 2007, para. &fectively.

92|t should be noted that fixing maximum amountsafpensation may cause problems, notably in cdses o
exceptionally long proceedings for which the maximamount would not constitute sufficient redresates
should ensure that it is possible to accommodath sases. In Poland, this is achieved through dissipility of
combining the remedy under the 2004 Law with thratar Article 417 of the Civil Code, for which thaseno
maximum amount. Furthermore, States that may wighutsue an approach based on the Polish law gor an
other existing domestic remedy with a maximum anafitcompensation) should ensure that the figure is
adjusted to take account of national circumstarioekjding relative per capita income.

% SeeMajewski v. PolandApp. No. 52690/99, judgment of 11 October 20GFap35 andVyszczelski v.
Poland App. No. 72161/01, judgment of 29 November 2(Q&a. 26. In both cases, the domestic courts had
examined only the period of time after the remittiihe case by the appellate court.

% Kyziot v. Poland App. No. 24203/05, judgment of 12 February 2Q28as. 11 & 25; als6zaus v. Poland
App. No. 18026/03, judgment of 22 January 2008.

% SeeKrasuski v. PolandApp. No. 61444/00, judgment of 14 June 2005, pé2a
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93. The Constitution of the Slovak Republic (as adeel with effect from 1 January
2002) provides for both types of remedy — expeditdamd compensation — in relation to the
judicial proceedings. The relevant parts of Artit®r of the Constitution read as follows:

“1. The Constitutional Court shall decide on conmmka lodged by natural or legal persons
alleging a violation of their fundamental rights fieedoms or of human rights and
fundamental freedoms enshrined in internationalties ratified by the Slovak Republic ...
unless the protection of such rights and freedaatis fvithin the jurisdiction of a different

court.

2. When the Constitutional Court finds that a caanlis justified, it shall deliver a decision
stating that a person’s rights or freedoms setroparagraph 1 were violated as a result of a
final decision, by a particular measure or by mezfingther interference. It shall quash such a
decision, measure or other interference. When ilation found is the result of the failure to
act, the Constitutional Court may order that [theharity] which violated such rights or
freedoms should take the necessary action. At dngestime the Constitutional Court may
return the case to the authority concerned foh&rrproceedings, order that such an authority
abstain from violating fundamental rights and freed ... or, where appropriate, order that
those who violated the rights or freedoms set pyiaragraph 1 restore the situation existing
prior to the violation.

3. In its decision on a complaint the Constitutio@ourt may grant adequate financial
satisfaction to the person whose rights under papigl were violated.”

94. The Court has found the complaint under ArtitR¥ to be an effective remedy.
Applicants in cases against Slovakia concerningtlef proceedings should have recourse
to this remedy notwithstanding that it was enactiter their applications had been filed with
the Court or the European Commission of Human Righthe Court has subsequently
emphasized that applicants are obliged to use g@heedy in compliance with the formal
requirements and time-limits laid down in domedtgv, as interpreted and applied by
domestic courts. In this respect, it should be noted that accordmghe Constitutional
Court’s practice, a constitutional complaint abootlue delays in the proceedings has to be
lodged while the proceedings are still pending tise it will be rejected.

95. Nevertheless, the Court has also identifiedtacershortcomings in respect of
application of Article 127 by the Constitutional @g including:

()  The Constitutional Court found a violation of thght to trial within a reasonable time
but did not award any compensation or awarded ficgerit compensatiori®

(i)  The Constitutional Court did not take into accouhe overall period of the
examination of the case by the domestic courtse@sired by the Strasbourg Court’s
case-law’’

% SeeAndrasik and Others v. Slovakiapp. No. 57984/00 etc., decision of 22 Octobeéd20

" SeeMazurek v. SlovakjaApp. No. 16970/05, decision of 3 March 2009.

% See, for exampléomanicky v. Slovakia (no.,5\pp. No. 37046/03, judgment of 13 October 20B&jas v.
Slovakia App. No. 42774/04, judgment of 12 February 2QD&]t v. SlovakiaApp. No. 70985/01, judgment of
9 October 2007Magura v. SlovakiaApp. No. 44068/02, judgment of 13 June 208i&a v. SlovakiaApp. No.
2132/02, judgment of 13 June 200®Balgutova v. SlovakjaApp. No. 9818/02, judgment of 17 May 2005;
Horvathova v. SlovakjaApp. No. 74456/01, judgment of 17 May 2005; GabrisSka v. Slovakigdpp. No.
3661/04, judgment of 13 December 2005.

% See, among otherkeszeli v. Slovakiadpp. No. 34602/03, judgment of 13 October 2088ftel v. Slovakia
(no. 2) App. No. 32836/06, judgment of 16 December 20@#&olaj and Mikolajova v. SlovakjaApp. No.



35 DH-RE(2009)007 Addendum

96. Notwithstanding these shortcomings, howeves,Gburt has confirmed, in principle,
the effectiveness of the constitutional complaint numerous cases against the Slovak
Republic given the sufficient redress afforded iy €onstitutional Court?

68561/01, judgment of 29 November 20@@kub v. SlovakiaApp. No. 2015/02, judgment of 28 February
2006.

190 gee, for exampleBartl v. Slovakia App. No. 50365/08, decision of 6 October 20B@cova v. Slovakja
App. No. 23788/06, decision of 18 September 20@8rvanova v. SlovakjadApp. No. 47623/06, decision of 9
January 2007Sedy v. SlovakjaApp. No. 72237/01, judgment of 19 December 20@&chunka v. Slovakja
App. No. 62217/00, decision of 27 June 20R6ncekova v. SlovakjaApp. No. 63946/00, decision of 9 May
2006; Bako v. SlovakiaApp. No. 60227/00, decision of 15 March 20@jbjakova v. SlovakjaApp. No.
67299/01decision of 19 October 200&5tok v. SlovakigApp. No. 63994/00, decision of 28 September 2004
Sirancova v. SlovakjaApp. No. 62216/00, decision of 7 September 2004.
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8. ensure that requests for expediting proceedingaffording redress will be deal
with rapidly by the competent authority and thaeythrepresent an effective,
adequate and accessible remedy;

General principles

97. The reasons why it is important that proceesling determined within a reasonable
time apply also to remedial proceedings intendedxjmedite or afford redress for excessive
length.

98. The Court has thus repeatedly stated that “dvanremedy is ‘effective’ in that it
allows for an earlier decision by the courts to abhihe case has been referred or the
aggrieved party is given adequate compensatiothédelays that have already occurred, that
conclusion applies only on condition that an aglan for compensation remains itself an
effective, adequate and accessible remedy in resgfethe excessive length of judicial
proceedings. Indeed, it cannot be ruled out thatessive delays in an action for
compensation will affect whether the remedy is é@gmate one

99. The Court has also stated that “the late payni@lfowing enforcement proceedings,

of amounts owing to the applicant cannot cure th#onal authorities’ long-standing failure

to comply with a judgment and does not afford adégjuedress. [...] The Court can accept
that the authorities need time in which to make nparyt. However, in respect of a

compensatory remedy designed to redress the comseegm of excessively lengthy

proceedings that period should not generally exadeanonths from the date on which the
decision awarding compensation becomes enforcéable.

100. Such problems have manifested themselvesautipe in several countries, including,
for example, Croatia (see para. 62 above) and Er@gee para. 82 above).

101. It should also be noted that procedural riidesremedies affording compensation
within a reasonable time, even if not exactly tleene as for ordinary applications for
damages, must conform to the principles of fairngssranteed by Article 6 of the
Convention® In this respect, the Venice Commission has recomsiee that “[tlhe remedial
proceedings should be conducted as swiftly as plessand possible with fewer levels of
jurisdiction. Complex determination of material dege should either follow the ordinary
way, or be carried out by the authority competemtassess the reasonableness of the
proceedings through a simplified but clearly faatked procedure, the choice between the
two being left to the applicant?

102. Furthermore, rules on legal costs for seekiegedies for excessive length of
proceedings may be different from those applicablether types of proceedings and avoid
placing an excessive burden on litigants wherer thetion is justified. Costs should not be
excessive such as to constitute an unreasonaltléctiea on the right to lodge such an
application In this respect, it should be noted that in Polahe court fee required of

01 5ee e.gScordino v. Italy (No. 1)App. No. 36813/97, Grand Chamber judgment of 28d# 2006, para.
195.

192 5ee e.gScordino v. Italy (No. 1)op. cit., para. 198.

193 gee e.gScordino v. Italy (No. 1)op. cit., para. 200.

1% See doc. CDL-AD(2006)036rev, para. 246.

195 5ee e.gScordino v. Italy (No. 1)op. cit., para. 201.
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complainants is automatically returned whetherdtwert allows or rejects the complaint (see
para. 88 above).

Examples of existing national practice

103. As regards the need to deal with requestsllisgseveral countries have sought to

avoid the risk of remedial proceedings themsehaiming excessive lengthy by including

time-limits for dealing with complaints. These inde Poland (see para. 88 above), and
Croatia (see the footnote to para. 60 above). Bloghdecision on the substance and its
execution should be prompt.

104. In Bulgaria, where a court fails to perfornpaticular procedural step in due time,
Article 255 of the Civil Code of 2006 allows a parat any stage of the proceedings, to
submit a petition to set an appropriate time lifaitthe performance of that step. Article 257
requires a judge of the superior court to examamathe petition within one week after its

receipt and, if the superior court finds an unreabte delay, to set a time limit for

performance of the step.

105. In Slovakia, Article 56(5) of the Act on theganisation of the Constitutional Court of
the Slovak Republic, on the Proceedings beforeCihrestitutional Court and the status of its
Judges provides that, should the ConstitutionalrCdecide to award appropriate financial
compensation, the authority which has breachedndaimental right or freedom should be
liable to pay it to the complainant within two mbsatof the decision of the Constitutional
Court entering into force.

1% The Strasbourg Court has found the remedy undisl&217a of the Civil Code to be effective inmmiple,
although not, on the facts, in particular casesteeit: see e.gleliazkov & otrs v. BulgarigApp. No. 9143/02,
judgment of 3 April 2008. Part of the problem liaghe fact that there is no compensatory remedly which
this remedy could, if necessary, be combined.
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9. ensure that amounts of compensation that may bed®daare reasonable ang
compatible with the case law of the Court and rexsg, in this context, a strong
but rebuttable presumption that excessively longceedings will occasion nor
pecuniary damage,;

General principles

106. The level of compensation awarded is an esseglement in such a remedy being
adequate and thus effective. It depends on theactsrstics and effectiveness of the
domestic remedy:

107. Where a State has introduced a compensatmgdyg the State has a wider margin of
appreciation to organise the remedy in a mannesistamt with its own legal system and
traditions and consonant with the standard of §juimthe country concerned. Domestic courts
may refer to the amounts awarded at domestic lerebther types of damage and rely on
their innermost conviction, even if that resultsaimards of amounts that are lower than those
fixed by the Court in similar cases. A State whings introduced a number of remedies, one
of which is designed to expedite proceedings arel tonafford compensation, may award
amounts which are lower than those awarded by toertC provided they are not
unreasonable and the relevant decisions, which bmusbnsonant with the legal tradition and
the standard of living in the country concerne® apeedy, reasoned and executed very
quickly.» States should take this as an incentive to intedlomestic remedies, noting that
the level of compensation that the Court would ekpge be paid to a victim under a
combined remedy may be even lower than that ungerely compensatory approach.

108. There is a strong but rebuttable presumptian excessively long proceedings will
occasion non-pecuniary damagelhe Court has considered that it is difficult gxoncile
this with compensation being conditional on thepoeslent authority’s fault; although it
should be noted that in some countries’ laws, siacht is implicit in the very fact of
excessive length of proceedings. In some casedenigéh of proceedings may result in only
minimal non-pecuniary damage or no non-pecuniamgatge at all; if so, the domestic courts
will then have to justify their decision by givirsgifficient reasons:

109. It is even conceivable that the court deteimgirthe amount of compensation will

acknowledge its own delay and that accordingly, endrder not to penalise the applicant
later, it will award a particularly high amount obmpensation in order to make good the
further delay:

110. The authorities need time in which to makenpayt, but the period should not
generally exceed six months from the date on wliieh decision awarding compensation
becomes enforceabte.

Examples of existing national practice

197 SeeApicella v. Italy App. No. 64890/01, Grand Chamber judgment of 2011 2006, para. 94.

198 seeApicella v. Italy op. cit., paras. 78 & 95.

199 seeApicella v. Italy op. cit., para. 93.

10Byrdov v. Russia (No. 2App, No. 33509/04, Grand Chamber judgment ofdifudry 2009, para. 111.

11 seeApicella v. Italy op. cit., para. 93. For examples of a case irthvhb compensation was necessary, see
Sedy v. Slovakjapp. No. 72237/01, judgment of 19 December 2@@8as. 90-92 aniardone v. Italy App.

No. 34368/02, decision of 25 November 2004.

112 5eeApicella v. Italy op. cit., para. 96

13 Burdov v. Russia (No. 2p. cit., para. 108.
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In the replies given to a questionnaire adsteénéd by the Venice Commission, the

following information was provided*

(i)

(ii)

(iii)

(iv)

In Denmark, when awarding compensation, “the comay find guidance in the level
of compensation set out by the [Court].”

In Lithuania, “the same criteria as those applied tbe [Court] are used. The
maximum amount of compensation is not set.”

In Poland, the amount of compensation “depends frahvidual circumstances of the
case — the domestic court shall applied critekediby [the Court].”

In Slovakia, when deciding on the claim for pecaynieompensation for non-material
damage, “the Constitutional Court generally alsasoders the relevant case-law of
the [Court]... There is, according to binding lawp maximum amount of
compensation to be awarded.”

In addition, in the United Kingdom, in “the relatly rare cases in which
compensation is available, it will be linked to tf@ourt’s] criteria... There is no
prescribed maximum.”

114 See “Replies to the Questionnaire,” doc. CDL(2026)
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10.consider providing for specific forms of non-momgteedress, such as reduction pf
sanctions or discontinuance of proceedings, as empate, in criminal or
administrative proceedings that have been excdgdamgthy;

General principles

112. Non-monetary redress can take the form of @progriate reduction in some cost,
penalty or disadvantage that the individual woulteowvise suffer. Indeed, such redress may
prove more valuable to the individual and, furtherey may have budgetary advantages for
the national authorities concerned, since it mayimeolve financial outlay. It is imperative,
however, that it be applied in accordance with dlerall interests of justice (see further
under para. 115 below).

113. The Court has stated that “the mitigation seatence on the ground of the excessive
length of proceedings does not in principle deptheindividual concerned of his status as a
victim within the meaning of Article 34 of the Caavtion. However this general rule is
subject to an exception when the national autlesrihave acknowledged in a sufficiently
clear way the failure to observe the reasonable tequirement and have afforded redress by
reducing the sentence in an express and measunabieer.*

114. The Venice Commission has noted that “In erahcases, there exist specific forms of
compensatory remedies which are to be considerddrass of restitutio in integrum the
discontinuance of the prosecution; the mitigatiérremluction of the sentence; an acquittal;
the low-fixing of a fine; the non-deprivation ofvdi and political rights. They may cause
however, in some cases, a lack of substantivecpisf\cquittal and discontinuance of the
proceedings should be only applied in exceptioaaks. In the motivation used by the judge
when assessing the length of the proceedingsjrtkébétween the latter and the assessment
of the punishment should be made explicit, anddtild seem appropriate to indicate what
sentence would have been imposed if the duratidn tie proceedings] had been
reasonable®

Examples of existing national practice

Criminal proceedings

115. In Belgium, Article 21(c) of the Code of Crimal Procedure provides that courts may
make a finding of guilt without penalty or impossentence below the statutory minimum if
proceedings have been of unreasonable durationerUtite case law of the Court of
Cassation, the sentence reduction must be reainaadurable in relation to the sentence that
the court would have imposed if it had not found firoceedings to be excessively long.
However, the Court of Cassation has accepted thanwheir excessive length has affected
the taking of evidence or the rights of the defenmedecision that the prosecution is
inadmissible may be required. The Belgian replyhe Venice Commission questionnaire
notes that a finding of guilt without penalty doest preclude a ruling on related civil claims,
whereas a decision that the prosecution is inadloiessneans that it is no longer possible to
rule on the civil action

Administrative proceedings

115 See e.gBeck v. NorwayApp. No. 26390/95, judgment of 26 September 2pata. 27.
118 5ee doc. CDL-AD(2006)036rev, para. 240.
117 See doc. CDL(2006)026, p.23.
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116. In Austria, Section 51(7) of the 1991 Admirasive Penal Act provides that, upon the
expiry of a fifteen month period after an appea haen served against a fine in proceedings
in which only the defendant has the right to appte fine shall become ineffective by law
and the proceedings shall be dismissed. The pesfoduration of proceedings in the
Constitutional Court, the Administrative Court dretCourt of the European Communities
shall not be included in this term.

117. In an Austrian case concerning road traffferades, the Independent Administrative

Panel had expressly acknowledged that the duratidhe proceedings had been excessive
and reduced the fine firstly from €1,162 to €6560ding that the length of the proceedings

had to be considered as a special mitigating cistante, and subsequently to the applicable
minimum of €581 on account of the excessive dunatibthe proceedings. Compared to the
initial fine which was twice as high, this constés a considerable reduction. It was granted
expressly to compensate for the excessive durafidhe proceedings. The Strasbourg Court
was therefore satisfied that redress for the uoredse length of the proceedings was

afforded in an express and measurable matriner.

118 SeeMittelbauer v. AustriaApp. No. 2027/06, decision of 12 February 2009.
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11where appropriate, provide for the retroactivity méw measures taken to address
the problem of excessive length of proceedingthatoapplications pending before
the Court may be resolved at national level,

General principles

118. Application of new measures to address casegoessive length of proceedings that
are or could be the object of an individual apgiaa to the Court has the advantage of
extending their scope to cases that may otherweseithout domestic remedy. It may also
have budgetary advantages for States (see funtiter para. 108 above).

119. Application of new measures to existing casayg be subject to various limitations. It

may be limited to cases in which applications halready been made to the Strasbourg
Court, for instance, or it may have effect only olimited period after the new measure
comes into effect.

Examples of existing national practice

120. As noted above, the Polish Law of 2004 inctudeprovision on retroactivity (see
Section 18 at para. 88 above). This applies onbates pending before the Court.

121. In the Czech Republic, amendments to Law BHL 8 (on State liability for damage
caused in the exercise of public authority by aagularity in a decision or the conduct of
proceedings) provided for adequate compensatiartuiing for non-pecuniary damage) for
violations of the reasonable time requirement. amendments had retroactive effect, so that
an applicant with a case already pending before Strasbourg Court would have the
possibility of obtaining a compensatory remedyandstic level within one year of entry into
force of the amendments.
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12 take inspiration and guidance from the annexed fl8uio Good Practice] when
implementing the provisions of this recommenda#iod, to this end, ensure that
the text of this Recommendation and of the anngXeitle to Good Practice], in
the language(s) of the country, is published ammdeninated in such a manner that
it can be effectively known and that the nationgharities can take account of it.

122. As noted in the Introduction, the Guide to Gdractice is intended to explain the
importance of the Recommendation and provide gaeamcluding in the form of concrete
examples, on how the various provisions may beempghted. It is an essential companion to
the Recommendation itself.

123. The provision calling on States to translapyblish and disseminate the
Recommendation and Guide to Good Practice is basdtecommendation Rec(2002) 13 on
the publication and dissemination in the membeteStaf the text of the Convention and of
the case law of the Court. Violations of the rightrial within a reasonable time, and the lack
of effective domestic remedies for such violatiormstitute the largest number of violations
in applications to the Court and are thus respéaditr a considerable proportion of the
number of pending cases. The Recommendation andeCGare themselves based on the
Court’s extensive case law on the issue. It is #nigely justified, especially in States where
the problem is widespread or systemic, that theoReeendation and Guide be translated, as
appropriate, and published and disseminated tahalse national authorities potentially
involved in finding a solution.
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Appendix |
Warsaw, 15 September 2009

Regional Court in Warsaw

(the court competent to recognize the case)
via

District Court in Warsaw

(the court hearing the original case)

Jan Kowalski, Warsaw, ul. Kolejowa 144

(plaintiff)

With regard to the action of Jan Kowalski (with
the participation of Henryk Kowalski) for division

of the inheritance.
(details of the original case)

Complaint on infringement of the party’s right to have a case examined in court proceedings without
undue delay

I bring an action for ascertainment that unduaylef proceedings has occurred in the case re£X% NS
1000/03 that is being heard by District Court inrgéav

and also

1. for the issuance of instructions to the courtrimggthe case to take appropriate action within a
stipulated period of time, by

- urging the court’s expert to prepare an opiniorhiniZ7 days and submit with and the case files
with the court;

- appointing a hearing day within 21 days.

above-mentioned proceedings.
Substantiation of the complaint should containfillewing data:

1. length of the court proceedings and consequentesitaused for the plaintiff — in order to justifig
motion for pecuniary award;

date of the first hearing and periods of unjustifintervals between hearings;
timeliness and the regularity of activities undeetaby the court and parties;

indication whether the court had prepared heanmgperly and whether the court took full advantage
of them;

5. indication whether the direction of hearing ofdance was properly specified and on what stagleeof t
proceedings it took place;

terms of the adjudgement of appeals and the adjegeai formal motions lodged by parties;
timeliness of preparation of expert opinions andetg of disciplinary measures imposed by the court

imposition of an administrative supervision ovez iroceedings;

© © N o

complexity of the case;

10. contributory behaviour of the parties with regardte length of the proceedings, in particular, the
submission of extensive pleadings which requiredeutaking additional activities; gradual submission
of new claims, facts and evidences; absence aingsasubmission of motions for adjournment of
hearings;

11. prognosis for the term of the conclusion of thecpexings and for indispensable activities to be
undertaken — in order to justify the motion for tlesuance of instructions to the court.

(plaintiff's signature)



