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Introduction

1. The Committee of Experts for the ImprovementPodcedures for the Protection of
Human Rights (DH-PR) held its 84neeting at Strasbourg, on 10-12 September 2008. Th
meeting was chaired by Mr Linos-Alexander SICILIAN@Greece). The list of participants
appears in Appendix The agenda, as adopted, appears in Appendix I

2. During the meeting, the DH-PR undertook thelknassigned to it byhe CDDHin
June 2003 ¢DDH(2003)018 88 4 to 10) as part of the follow-up to the Dealmn
“Guaranteeing the long-term effectiveness of Hueopean Court of Human Rightsadopted
on 14-15 May 2003 at the 112th Ministerial SesgiGDDH(2003)018,_Appendix I)I In
particular, the DH-PR elaborated:

- A draft Recommendation of the Committee of Miaist to member States on
improving domestic remedies (Appendix) i1

- A draft Recommendation dhe Committee of Ministerso member States on the
verification of the compatibility of draft laws, &ting legislation and administrative
practices with the standards laid down in Eheopean Convention on Human Rights

(Appendix 1V);

- A draft Recommendation of the Committee of Mieistto member States on the
European Convention on Human Rights in universidyoation and professional
training (Appendix V);

- A draft Resolution of the Committee of Ministemn judgments revealing an
underlying systemic problem (Appendix VI).

3. The three draft Recommendations will includ@eqlices containing explanations
and examples of good practice.

* * *
ltem 1: Opening of the meeting and adoption of the agerd
4. See Introduction.
5. Having been informed of the tragic death of $veedish Foreign Minister, Mrs Anna

LINDH, the Chair of the DH-PR expressed, on bebélfhe Committee, its sincerest
condolences and deepest sympathies to the familheofvictim and the Swedish
authorities. The Swedish expert, Mrs. Eva JAGANDERarmly thanked the
Committee on behalf of her authorities.

ltem 2: Follow-up to be given to the final report of theCDDH “Guaranteeing the
long-term effectiveness of the European Court of Hman Rights”

General discussion

Context of the DH-PR’s work



3 DR-PR(2003)009

6. The Chair recalled that the CDDH envisaged dopéa at its next meeting (18-21
November 2003) an interim report for the Commitééinisters (which would also be sent
to the Parliamentary Assemblthe Courtthe Commissioner for Human Righasd various
non-governmental organisations), presenting thie stprogress of its work and, if possible,
a preliminary draft text for an amending Protoddie work undertaken by the DH-PR during
this meeting will be reflected in the interim repor

Tasks assigned to the DH-PR

7. The Chair recalled that at its present meeting, DH-PR was required to elaborate
three draft Recommendations and a draft Resolatmterning some of the proposals of the
final report of theCDDH(2003)006final

Working Methods

8. The DH-PR noted that the CDDH had invited iestablish small working groups, if
need be, for specific questions, a method thaphagen effective in the past. With a view to
the elaboration of the appendices that will go whté three draft Recommendations, the DH-
PR decided to establish a Working Group (GT-DH-RRBinposed of the following six
experts: Mr Andrey TEHOV (Bulgaria), MriJiMALENOVSKY (Czech Republic, Vice-
chairman of the DH-PR, Chair of the GT-DH-RPRMr Arto KOSONEN (Finland), Mrs
Laurence DELAHAYE (France), Mrs Eva JAGANDER (Sweyfleet Mr Adrian
SCHEIDEGGER (Switzerland). Subject to the apprafahe CDDH, it was decided that the
Group would hold two meetings (11-12 December 2@0821 January 2004) before the next
plenary (18-20 February 2004).

9. With a view to the L meeting of the Working Group, the experts of thé-PR were
invited to send examples of good national practitesthe Secretariat (Mrs Gioia
SCAPPUCCI) by 15 Novembe®On this basis, the Working Group will be ablestacinctly
present the trends emerging from the experiencedifféfrent States which are likely to
interest other States.

10. The DH-PR requested the GT-DH-PR to do all iises necessary to have the most
illustrative texts as possible. It acknowledgedt e experts had now been asked to send
further national information, but the aim was tttee GT-DH-PR achieve in summarising and

that the final texts be as succinct as possible.

(1) Implementation of Proposal A.l. : Elaboration by the DH-PR of a draft
Recommendation on improving domestic remedies

11.  According to the terms of reference given iy Committee of Ministers, the CDDH
submitted on 4 April 2003 a set of proposals torgntee the long-term effectiveness of the
control system of the European Convention on HulRahts CDDH(2003)006 fingl As
regards the proposals intended to prevent violataamational level, and to improve domestic
remedies (Proposals A), it was decided, inter aka,draw up a Recommendation on
improving domestic remedies (Proposal A.1.).

12. The Committee of Experts examined docuni&dtPR(2003)007 elaborated by the

Secretariat, containing a preliminary draft Recomdation and a preliminary draft appendix
setting out this Recommendation’s general contagt@oviding examples of good practice.
After its examination, the DH-PR adopted the draftcommendation as it appears in
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Appendix 11l and entrusted its Working Group to elaborate tladt dppendix to go with it on
the basis of the text prepared by the Secretagptdqduced below in Appendix IlI).

(i) Implementation of Proposal A.2.. Elaboration by the DH-PR of a draft
Recommendation on the verification of the compatibility of draft laws, existing legislation
and administrative practices with the standards laid down in the European Convention on
Human Rights

13. In the framework mentioned above, it was alstided to draw up a Recommendation
corresponding to Proposal A.2.

14. The Committee of Experts examined docuni2rtPR(2003)006 prepared by the
Secretariat and containing a preliminary draft Ree®ndation and a preliminary draft
appendix setting out this Recommendation’s geremalext and providing examples of good
practice. After its examination, the DH-PR adoptesl draft Recommendation as it appears in
Appendix 1V and entrusted its Working Group to elaborate tiadt édppendix to go with it on
the basis of the text prepared by the Secretagptgduced below in Appendix 1V).

(i)  Implementation of Proposal A.3.. Elaboration by the DH-PR of a draft
Recommendation on the European Convention on Human Rights in university
education and professional training

15. In the same framework, it was decided to drgw au draft Recommendation
corresponding to Proposal A.3.

16. The Committee of Experts examined docuni@itPR (2003)005containing a draft
Recommendation and a preliminary draft appendeha@iated by the Secretariat, setting out
this Recommendation’s general context and providingmples of good practice. After its
examination, the DH-PR adopted the draft Recomntendas it appears in Appendix ahd
entrusted its Working Group to elaborate the dagftendix to go with it on the basis of the
text prepared by the Secretariat (reproduced baicddppendix V).

(iv) I mplementation of Proposal C.1.: Elaboration by the DH-PR of a draft Resolution
concerning judgments which reveal an underlying systemic problem

17.  With regard to the proposals to improve ancekrate the execution of judgments of
the Court (Proposals C), it was decideder alia, to draw up a Committee of Ministers
Resolution inviting the Court to identify in itsdgments what it considers to be an underlying
systemic problem, and the source of this problem,as to assist States in finding the
appropriate solution and the Committee of Ministéms supervising the execution of
judgments (Proposal C.1.).

18. The Committee of Experts examined documBii-PR(2003)008 containing a
preliminary draft Resolution. After its examinatjdhe DH-PR adopted the draft Resolution

as it appears in Appendix VI

ltem 3: Items to be placed on the agenda of the next meéed and dates of such
meeting

19.  Atits 55th meeting (18-20 February 2004),Bh&PR will :
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- examine and adopt the draft appendices that askMf Group will have prepared for
the three draft Recommendations ;

- examine draft texts which will have been propdsgthe CDDH-GDR at that time;

- elaborate a draft Declaration by the Committee Mihisters to accompany the
compilation of the different Recommendations andgdReions (see Proposal A.4. of the
reportCDDH(2003)006fing|.

20.  Asregards the items left open at its 52d mgé€til-13 September 2002; see repottt
PR(2002)011)8 39), the DH-PR considered that it should exartiieefollow up to be given to
them at its meeting in September 2004:

Q) Issues related to the election of judges tdbrt;
(2 Certain matters of procedure;

(3) Exchanges of views / “tours de table” on (B implementation oRecommendation n°

R (2000) 2of the Committee of Ministers to member Stateseaning the re-examination or re-
opening of certain cases at the domestic levebviaig judgements of the European Court of
Human Rights; (ii) the replies of the Committee Ministers to Parliamentary Assembly
Recommendations 1477 (2008) 1546 (2001)(execution of Court judgments); (iii) recent
developments concerning the application of thesesl/iRules (January 2001) of the Committee
of Ministers for the supervision of the executidjuolgments of the Court.

21. In addition, it also decided to examine, & fmbeeting in September 2004, the
implementation ofResolution Res(2002)5&8nd of Recommendation Rec(2002)18 the
publication and dissemination of the case-law @& Buropean Court of Human Rights, as
well as that ofResolution Res(2002)5@oncerning the practice in respect of friendly
settlements (texts reproduceddi-PR(2003)00R

22.  The DH-PR agreed on the following dates:

18 GT-DH-PR 11-12 December 2003
2"4 GT-DH-PR 20-21 January 2004
55" DH-PR 18-20 February 2004

23.  The calendar of the future meetings of the ED@s well as those of the bodies
answerable to it, appears_in Appendix Ydt information.

ltem 4: Other business
Recommendation No. R (2000) 2: National information

24. With regard to the exchange of views in 2084tlee issue of the implementation of
Recommendation No. R (20002 the Committee of Ministers to member Statesceomng
the re-examination or re-opening of certain caséiseadomestic level following judgments of
the Court, (see above, 8 20 (3)(i)), the DH-PR towke of the up-dating done by the
Secretariat of documeri@H-PR (99)10rev2(“Re-opening of proceedings before domestic
courts following findings of violations by the Eyean Court of Human Rights — Draft
survey of existing legislation and case law — Secia evaluation of situation”). The experts
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were invited to check the information concerningnthand to send any complementary
remarks / information to the Secretariat (Mrs GisS@APPUCCI) by 15 November 2003.

* * %
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Appendix |
List of participants / Liste de participants
ALBANIA / ALBANIE

Mr Sokol PUTO, Government Agent, Legal RepresevtatOffice at International Human
Rights Organisations, Ministry of Foreign Affaigtr “Zhan d’arc” no. 6, TIRANA

ANDORRA / ANDORRE
Apologised/Excusé

ARMENIA / ARMENIE
Mr Vaner HARUTYUNYAN, Attaché, Legal Affairs Depament, Ministry of Foreign
Affairs, Republic Square, Government House 2, YEREN375010

AUSTRIA / AUTRICHE
Ms Brigitte OHMS, Constitutional Service, Feder&aDcellery, Ballhausplatz 2, 1014 WIEN

AZERBAIJAN / AZERBAIDJAN
Mr Samir SHARIFOV, Attaché, Ministry of Foreign Adirs, 4, Str. Gurbanov str., 37009
BAKU

BELGIUM / BELGIQUE
Mme Isabelle NIEDLISPACHER, Conseiller adjoint, @ee Public Fédéral Justice, Service
des droits de 'homme, Boulevard de Waterloo 11:30B0 BRUXELLES

BOSNIA AND HERZEGOVINA / BOSNIE-HERZEGOVINE

Ms Almina JERKOVIC, Councelor, Department for HumRights, Ministry for Human
Rights and Refugees of Bosnia and Herzegovina, Bogne | Hercegovine 1, 71 000
SARAJEVO

BULGARIA / BULGARIE
Mr Andrey TEHOV, Head, Department of Human Rightinistry of Foreign Affairs, 2
Alexander Zhendov str, SOFIA — 1113

CROATIA / CROATIE

Ms Lidija LUKINA-KARAJKOVI C, Government Agent and Head of Office, Office of th
Agent before the Government of Croatia to the Eeamp Court of Human Rights,
Dalmatinska 1, 10000 ZAGREB

CYPRUS / CHYPRE
Mr Demetrios STYLIANIDES, Former President Suprer@eurt, 3 Macedonia street,
Lycavitos, NICOSIA

CZECH REPUBLIC / REPUBLIQUE TCHEQUE
Mr Jitfi MALENOVSKY, Vice-chairman of the DH-PR/Vice-prégint du DH-PR,Judge of
the Constitutional Court, JoStova 8, 66200 BRNO

DENMARK / DANEMARK
Ms Dorit BORGAARD, Legal Adviser, Ministry of Jusg, Law Department, Human Rights
Division, Slotsholmsgade 10, DK - 1216 COPENHAGEN
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ESTONIA / ESTONIE
Ms Mai HION, First Secretary, Division of Human Rtg, Ministry of Foreign Affairs,
Islandi Véljak 1, 15049 TALLINN

FINLAND / FINLANDE
Mr Arto KOSONEN, Director, Agent of the Governmeiggal Department, Ministry of
Foreign Affairs, P.O. Box 176, SF-00161 HELSINKI

FRANCE
Mme Laurence DELAHAYE, Rédacteur, Direction des ahfés juridiques, Ministére des
affaires étrangéres, 37 Quai d’'Orsay, F-75007 PARIS

Mme Judith VAILHE, Bureau des questions institutielles, juridiques et du contentieux,
Service des Affaires européennes et internationdidigistere de la justice, 13 Place
Vendbme, 75001 PARIS

GEORGIA/GEORGIE
Mr Besarion BOKHASHYVILI, Deputy General Represeivatof Georgia to the European
Court of Human Rights, Ministry of Justice, 3800BILISI

GERMANY / ALLEMAGNE
Ms Kirsten KRAGLUND, Desk Officer for the Federalo®rnment Agent for Matters
relatings to Human Rights, Federal Ministry of ltestMohrenstr. 17, D-11017 BERLIN

GREECE / GRECE
M. Linos-Alexander SICILIANOS, Chairman of the DHRPPrésident du DH-PRProfesseur
agrégeé, Université d'Athénes, 14, rue Sina, 106VEIANES

HUNGARY / HONGRIE
Mr Lipot HOLTZL, Deputy Secretary of State, Minigtof Justice, Kossuth Ter 4., H-1055
BUDAPEST

ICELAND / ISLANDE
Ms Bjorg THORARENSEN, Ministry of Justice, ArnarlivaProfessor, Faculty of Law,
University of Iceland, 150 REYKJAVIK

IRELAND / IRLANDE
Ms Denise McCQUADE, Assistant Legal Adviser, Co-Agehthe Government, Department
of Foreign Affairs, Hainault House, 69-71 St Staphéreen, IRL-DUBLIN 2

ITALY /ITALIE
Apologised/Excusé

LATVIA/LETTONIE
Ms Evija DUMPE, Head of International Law Divisioklinistry of Foreign Affairs, Brivibas
Bvld 36, RIGA Lv-1395

LIECHTENSTEIN
Apologised/Excusé

LITHUANIA / LITUANIE
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Ms Danute JOCIENE, Agent of the Government of tlepdblic of Lithuania to the European
Court of Human Rights, Gedimino str. 30/1, VILNI2800

LUXEMBOURG )
Mme Andrée CLEMANG, Conseiller de directiorf™. classe, Ministére de la Justice,
LUXEMBOURG

MALTA / MALTE
Ms Sue SCIBERRAS, LL.D, Lawyer, Attorney GenerdDffice, The Palace, Palace Square,
VALLETTA

REPUBLIC OF MOLDOVA/REPUBLIQUE DE MOLDAVIE
M. Vitalie PARLOG, Directeur, Direction Agent gouvemental et des relations
internationales, Ministere de la justice, 82, 31gst str., MD 2012 CHISINAU

NETHERLANDS / PAYS-BAS
Mr Roeland BOCKER, Ministry of Foreign Affairs, De@JZ/IR, P.O. Box 20061 - 2500
EB THE HAGUE

NORWAY / NORVEGE
Ms Kristin RYAN, Senior Executive Officer, Legisiah Department, Ministry of Justice,
P.O. Box 8005, Dep N-0030 OSLO

POLAND / POLOGNE
Mrs Malgorzata WASEK-WIADEREK, Legal Advisor, Mirtty of Foreign Affairs,
Department of Legal and Treaty Affairs, Aleja Szai@8, 00-580 WARSAW 7

PORTUGAL
M. Jodo Manuel da SILVA MIGUEL, Procureur Généraljdint, Procuradoria Geral da
Republica, Rua da Escola Politecnica, 140, P-118B0A

ROMANIA / ROUMANIE
Mme Roxana RIZOIU, Directeur de la Direction dedént du Gouvernement du Ministére
des affaires étrangeres, Allée Alexandru 33, BUCBRE

Mme Irina PAUNESCU, Directeur adjoint, Direction dé&gent du Gouvernement du
Ministére des affaires étrangeres, Allée AlexarBBUBUCUREST

RUSSIAN FEDERATION / FEDERATION DE RUSSIE

M. Yury BERESTNEV, Chef du Bureau de I'Agent deF&dération de Russie aupres de la
Cour européenne des Droits de I'Homme, Oulitsakdyr8/4, pod.20 GGPU Présidenta
Rossii, 103 132 MOSCOW

SAN MARINO / SAINT MARIN
Apologised/Excusé

SERBIA AND MONTENEGRO / SERBIE-MONTENEGRO
Ms Marija PETROVIC, Attache, Department for OSCHE &oE, Ministry of Foreign Affairs
of Serbia and Montenegro, Kneza Milosa 24, 11000GBEADE

SLOVAKIA / SLOVAQUIE
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Mr Peter KRESAK, Agent of the Government of the\@lio Republic, Ministry of Justice,
Zupne nam¢. 13, 813 11 BRATISLAVA

SLOVENIA/SLOVENIE
Apologised/Excusé

SPAIN /ESPAGNE
Apologised/Excusé

SWEDEN / SUEDE
Ms Eva JAGANDER, Director, Ministry for Foreign Adirs (FMR), SE-103 39
STOCKHOLM

Mr Mattias FALK, Legal Adviser, Ministry for Foreig Affairs (FMR), SE-103 39
STOCKHOLM

SWITZERLAND / SUISSE

M. Adrian SCHEIDEGGER, Chef de section suppléaritic® fédéral de la justice, Division
des affaires internationales, Section Droits detitine et Conseil de 'Europe, Taubenstrasse
16, CH-3003 BERNE

"THE FORMER YUGOSLAV REPUBLIC OF MACEDONIA"/

"L'EX-REPUBLIQUE YOUGOSLAVE DE MACEDOINE "

Ms Biljana STEFANOVSKA-SEKOVSKA, Head of Human RigHJnit, Ministry of Foreign
Affairs, Dame Gruev 6, 91000 SKOPJE

TURKEY / TURQUIE

Mme Deniz AKCAY, Conseillere juridique, Adjointe aBeprésentant permanente de la
Turquie auprés du Conseil de [I'Europe, 23, bouldvate |'Orangerie, F-67000
STRASBOURG

Ms llkay KOCAYIGIT, Ministry of Foreign Affairs, Ziyabey Caddesi Hokak No:20,
BALGAT ANKARA 06150

UKRAINE
Ms Valeria LUTKOVSKA, Government Agent of Ukrainesfore the ECHR, Ministry of
Justice, 13 Horodetskogo str, KYIV

UNITED KINGDOM / ROYAUME-UNI
Mr John EVANS, Assistant Legal Adviser, Foreign &@ammonwealth Office, Room K161,
King Charles Street, LONDON SW1A 2AH

* k% *

EUROPEAN COMMISSION/COMMISSION EUROPEENNE
Apologised/Excusé

OBSERVERS/OBSERVATEURS

HOLY SEE/SAINT-SIEGE
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Apologised/excusé

UNITED STATES OF AMERICA / ETATS UNIS D’AMERIQUE
Apologised/Excusé

CANADA
Apologised/Excusé

JAPAN/JAPON
M. Pierre DREYFUS, Assistant, Consulat général dpod, « Tour Europe », Place des
Halles, F-67000 STRASBOURG

MEXICO/MEXIQUE
Apologised/Excusé

AMNESTY INTERNATIONAL
Apologised/Excusé

INTERNATIONAL COMMISSION OF JURISTS/COMMISSION
INTERNATIONALE DE JURISTES
Apologised/Excusé

INTERNATIONAL FEDERATION OF HUMAN RIGHTS (FIDH)/
FEDERATION INTERNATIONALE DES LIGUES DES DROITS DE_L'HOMME
Apologised/Excusé

EUROPEAN COORDINATING GROUP FOR NATIONAL INSTITUTIO NS FOR
THE PROMOTION AND PROTECTION OF HUMAN RIGHTS/

GROUPE EUROPEEN DE COORDINATION DES INSTITUTIONS NA TIONALES
DE PROMOTION ET DE PROTECTION DES DROITS DE L'HOMME

Mme Sarah PELLET, Chargée de Mission, CommissiotioNale Consultative des Droits de
I'Homme, 35 rue Saint-Dominique, F-75700 PARIS

* * %

Other participant / autre participant

European Commission for the Efficiency of Justice CEPEJ) / Commission européenne
pour I'efficacité de la Justice (CEPEJ)

Mr Pim ALBERS, Senior Advisor, Strategy Deparmeot the Administration of Justice,
Ministry of Justice, PO Box 20301, 2500 EH THE HABU

SECRETARIAT

Directorate General of Human Rights - DG Il / Diredion Générale des droits de
I'hnomme - DG I
Council of Europe/Conseil de I'Europe, F-67075 Stisbourg Cedex

Mr Fredrik SUNDBERG, Principal Administrator / Admstrateur principal / Department for

the execution of judgments of the European Courtoman Rights/Service de I'exécution
des arréts de la Cour européenne des Droits dmiéy Secretary of the DH-PR / Secrétaire
du DH-PR
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M. Alfonso DE SALAS, Head of the Human Rights Imgfevernmental Cooperation
Division/Chef de la Division de la coopération mgfeuvernementale en matiére de droits de
'homme

Mr Jeroen SCHOKKENBROEK, Head of the Human RighésvLand Policy Development
Division/Chef de la Division du développement dwitret de la politique des droits de
I'hnomme

Mme Gioia SCAPPUCCI, Administrator/Administratricduman Rights Intergovernmental
Cooperation Division/Division de la coopérationergouvernementale en matiere de droits
de 'lhomme

M Mikaél POUTIERS, Administrator/Administrateur, Hian Rights Intergovernmental
Cooperation Division/Division de la coopérationergouvernementale en matiere de droits
de 'lhomme

Mme Michele COGNARD, Assistant/Assistante

* * *

Interpreters/Interpretes
Mr Philippe QUAINE
Mme Monique PALMIER
Mr Robert VAN MICHEL

* % %
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Appendix Il

Agenda

Item 1: Opening of the meeting and adoption of the agenda

Working documents

- Draft agenda DH-PR(2003)0J002rev

- Report of the 58 meeting of CDDH (17-20 JuneCDDH(2003)018extracts)
2003)

- Report of the 53rd meeting of DH-PR (5-7 MarddH-PR(2003)004
2003)

Item 2: Follow-up to be given to the final report of theCDDH “Guaranteeing the long-
term effectiveness of the European Court of Human ights”

(contribution of the DH-PR to the follow-up to bé&ven by the CDDH to the Declaration

“Guaranteeing the long-term effectiveness of theogean Court of Human Rights” adopted

at the 119 Ministerial Session (14-15 May 2003))

Working documents

Final Report containing proposals of the CDDHBDDH(2003)006
“Guaranteeing the long-term effectiveness of the
European Court of Human Rights”

- Addendum to the final report (long version) CDDH(2003)006
Addendum

- Text of the Declaration of 14-15 May 2003 and &DDH(2003)018
hoc terms of reference given by the Committee Appendix llI
Ministers to the CDDH on 5 June 2003

- Report of the 58 meeting of CDDH (17-20 JuneCDDH(2003)018
2003)

- Report of the 53rd meeting of DH-PR (5-7 MarddH-PR(2003)004
2003)

- Draft Recommendation of the Committee @&@H-PR(2003)005
Ministers to member States on the European
Convention on Human Rights in university education
and professional training and preliminary draft
Appendix prepared by the Secretariat

- Preliminary draft Recommendation of the Committ&H-PR(2003)006
of Ministers to member States on the verificatidn o
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(i)

(i)

(iii)

(iv)

the compatibility of draft laws, existing legislati
and administrative practices with the standardd lai
down in the European Convention on Human Rights
and Appendix prepared by the Secretariat

Preliminary draft Recommendation of the Committ&H-PR(2003)007
of Ministers to member States on improving

domestic remedies and Appendix prepared by the

Secretariat

Preliminary draft Resolution of the Committee d@H-PR(2003)008
Ministers on judgments revealing an underlying
systemic problem prepared by the Secretariat

Implementation of Proposal A.l. : Elaboration by the DH-PR of a draft
Recommendation on improving domestic remedies

Implementation of Proposal A.2.. Elaboration by the DH-PR of a draft
Recommendation on the systematic verification of the compatibility of draft laws,
existing legislation and administrative practice with the standards set up by the
European Convention on Human Rights

Implementation of Proposal A.3.. Elaboration by the DH-PR of a draft
Recommendation on the European Convention on Human Rights in university
education and professional training

I mplementation of Proposal C.1.: Elaboration by the DH-PR of a draft Resolution
concerning judgments which reveal an underlying systemic problem

ltem 3: Items to be eventually placed on the agenda ofdémext meeting and dates of

such meeting

Iltem 4: Other business




[1]

[2.]

[3.]

[4.]

[5.]

[6.]

[7.]

[8.]

[9.]

[10.]
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Appendix 11l

Draft Recommendation
of the Committee of Ministers to member States
on improving domestic remedies

The Committee of Ministers, in accordancehwirticle 15.b of the Statute of the
Council of Europe,

Considering that the aim of the Council ofr&pe is the achievement of greater unity
among its members, and that one of the most impioni#thods by which that aim is
to be pursued is the maintenance and further eg@mlis of human rights and
fundamental freedoms;

Reiterating its conviction thahe Convention for the Protection ldiiman Rights and
Fundamental Freedoms (“the Conventionilist remain the essential reference point
for the protection of human rights in Europe andahléng its commitment to take
measures in order to guarantee the long term eféawss of the control system
instituted by the Convention;

Recalling the subsidiary character of the esusion mechanism set up by the
Convention, which implies, in accordance with itstidle 1, that the rights and
freedoms guaranteed by the Convention be protectéxa first place at national level
and applied by national authorities;

Welcoming in this context that the Conventioes now become an integral part of the
domestic legal order of all State Parties;

Underlining that, as required by Article 13 the Convention, member States
undertake to ensure that any individual who haargoable complaint concerning the
violation of his rights and freedoms as set forththe Convention has an effective
remedy before a national authority ;

Recalling that in addition to ascertaining tistence of such remedies, States have
the general obligation to solve the problems unyitgglviolations found;

Underlining that it is for member States toagantee that these remedies allow for a
decision to be made on the merits of a complaidtfanadequate redress ;

Noting that the applicationsow lodged withthe European Court of Human Rights
(“the Court”) andthe judgments it delivershow that it is necessary, for the member
States, to ascertain efficiently and regularly tlsath remedies do exist in all

circumstances and in particular in cases of unredde length of proceedings;

Considering that the existence of effectd@mestic remedies should already in the
medium term reduce the Court’s workload as a result, am @he hand, of the
decreasing quantity of the cases reaching it andhe other hand, of the fact that the
detailed treatment of the cases at national lexaildvmake their later treatment by
the Court easier;
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[11.] Underlining the importance of having remedavailable at national level to reduce
the workload of the Court, particularly in respettepetitive cases ;

RECOMMENDS that member States, taking into accdbet examples of good practice
appearing in the appendix:

l. take practical steps to check regularly an@doertain, in the light of relevant case-
law of the Court, that domestic remedies existaimoyone with an arguable complaint
of a violation of the Convention and that these edimas are effective, in that they
allow for a decision on the merits of the complant for adequate redress;

Il. review the effectiveness of the existing dotitesemedies and, where necessary, to
set up effective remedies following Court judgmentisich point to structural or
general deficiencies in national law or practiae,order to avoid repetitive cases
coming before the Court;

[l pay particular attention, in respect of afmentioned items | and I, to the existence of
effective remedies in case of an arguable comptainterning the excessive length of
judicial proceedings ;

INSTRUCTS the Secretary General tbe Council of Européo ensure that the necessary
resources are made available for proper assistanmoember States which request help in the
implementation of this Recommendation.

DRAFT APPENDIX

To be examined by the Working Group of the DH-PR
(GT-DH-PR) at its meetings on 11-12 December 20@B820-21 January 2004.
The basis for such work is the text below,
prepared by the Secretariat:

Introduction

1. The Ministerial Conference held in Rome on Revember 2000 to commemorate the
50" anniversary of the European Convention on Humaghti (“the Convention”) has
strongly emphasised that it is primarily States #va responsible for ensuring that the rights
and freedoms encompassed in the Convention arevells@ order to prevent violations and,
where needed, to redress them. This calls, in quéati, for the setting-up of effective
domestic remedies for all violations of the Conw@amt In accordance with Article 13 of the
Convention, any individual, whose rights and freedas recognised in the Convention have
been breached, is indeed entitled to an effeceveedy before a domestic authotitffhe

! European Ministerial Conference on Human Righex § 14 (i) of Resolution no. 1 (“Institutional and
functional arrangements for the protection of hunmaghts at national and European levels”), section
(“Improving the implementation of the Conventionntember States”).
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European Court of Human rights (“the Courifjter alia, in its Kudla v. Polandudgment of
26 October 2000, has also underlined the importahbaving such remedies.

2. Furthermore, the member States of the CouricEuwope are concerned about the
ever-increasing number of individual applicatioodded with the Court. This situation could
jeopardise the long-term effectiveness of the systad thus calls for strong reaction from
them? Conscious that the Convention supervisory systemnique, they are considering a
whole set of measures that should improve the tfess of the Court in handling

applications but, at the same time, they recogthiaeit is necessary to act at national level:
improving effective domestic remedies should allmweduce the workload of the Court in

terms of the quantity of the cases reaching itmase individuals should obtain redress from
domestic courts, and of the quality of these casiese improvement of domestic remedies
should entail better examination of the merits byndstic courts which will facilitate greatly

the Court’s handling of cases.

3. The objective of the Recommendation is noteeetbp the content of Article 13 of the

Convention but to have States Parties review tlegial systems in the light of the Court’'s

case-law so as to ensure (through legislation se-taw) that anybody having an arguable
claim of a violation of the Convention has effeetremedies as secured by this Article.

4. The examples mentioned below which are frompttaetice of certain States Parties
illustrate what can be achieved at national level.

5. In the first instance, governments of membaiteSt might consider whether it would
be advisable to launch a study of the effectiverméssxisting remedies by national experts
familiar with the Court’s case-law. National instibns for the promotion and protection of
human rights could play a useful part in this resp&lon-governmental human rights
organisations competent in the field could alsdullsebe asked to participate in this work.

6. In the longer term, scrutiny of the availailand effectiveness of domestic remedies
should be built into scrutiny of any draft legistat affecting Convention rights and freedoms.
There is an obvious connection between this Recordai®n and the Recommendation on
the verification of the compatibility of draft lejation, law and administrative practice with

the standards laid down in the Convention.

7. In addition, repetitive cases represent an ntapb problem in terms of quantity for the
Court. One efficient way of reducing the numberegetitive cases would be to introduce at
national level a specific remedy when a “pilot” ggdent has been delivered by the Court (a
judgment which points to a structural or generdlctEncy in the law of practice of a State
risking to entail numerous new applications beftlne Court); for instance as regards
unreasonable length of judicial proceedings.

Existence of a general effective remedy

8. It is possible to introduce a general domestimedy, available to individuals and
capable of dealing with any complaint of an allegedlation of Convention rights or
equivalent rights (it might consist, for example,giving a constitutional court or supreme
court general jurisdiction in the matter). Suchechmnism can be a good way of dealing with
complaints not covered by specific remedies avkilalsewhere in the national legal system.

2 See Declaration of the Committee of Ministersha Council of Europe of 14 May 2003 “Guaranteeing t
long term effectiveness of the European Court afnidn Rights”.
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9. It has been found that States which have arnvithehl right of appeal to a
constitutional court or equivalent higher court twigeneral jurisdiction in matters of
fundamental rights / human rights tend to have fe®asbourg cases because potential
violations of the Convention can be identified aethedied by these national courts. For
example, the Croatian Constitutional Court is dbldetermine any application lodged with it

% before other legal remedies are exhausted if taasore being challenged grossly infringes
constitutional rights and if a refusal to deal wiitle appeal would have serious and irreparable
consequences for the appellant.

Existence of effective remedies following a “pilotjudgment

10. Repetitive cases represent an important paneovorkload for the Court which needs

to be reduced. These cases follow a first casehmhas led to a “pilot” judgment (see § 7

above). Such a judgment identifies the legal paihich poses a Convention problem and
gives sufficient guidance for the merits of subssglcomplaints raising the same legal issue
to be determined. “Repetitive cases” would thusdses in which the identical defect in the
national situation results in further violationstbé Convention. However, it is accepted that
cases involving grave violations of human rightsigtl not be treated as repetitive cases.

11. When a judgment identifying a structural pesblhas been delivered and a large
number of applications to the Court concerningsame problem are pending or likely to be
lodged, the respondent State should ensure thaentuor potential applicants have an
effective remedy allowing them to apply to a conepénational authority.

12. Introducing such remedies for persons concelme the same structural problem
identified in a pilot judgment could have advantaghese persons would be able to obtain
redress at national level, in line with the prineipf subsidiarity of the Convention system.
The States Parties having introduced such a remedyd benefit from an additional means
of remedying violations of the Convention in théemestic legal system.

13. A domestic remedy available to persons aftetig a structural problem which the

Court has identified in a pilot case could sigrfidy reduce the Court’'s workload. While

prompt execution of the judgment remains essetdideal with any such structural problem

and avert future applications on the same matterptoblem will have affected others before
it has been remedied. If domestic redress werdadlaito such persons the Court could refer
them to the domestic system and if appropriateadedheir applications inadmissible on the
ground of non-exhaustion of domestic remedieShis implies that the domestic remedy is
effective which is for the Court to check.

14. There are several possible approaches toeerisalepending, among other things, on
the nature of the structural problem and on whetherperson affected has applied to the
Court.

% It would be advisable to ask for further informatiom the Croat expert concerning notably the way
appeal to the Constitutional Court and those wieceatitled to appeal.

It is also noted that, in accordance with Article 81 of the Convention, the Court may strike ri¢wetcase
out of its list of cases if a State has taken ganereasures that remedy the situation, has ackdgete the
violation of the Convention and has also eitheroiiticed adequate mechanisms of redress, or oftbed
applicant just satisfaction considered as apprtgbg the Court (including, if need be, reparafimnmaterial or
moral damage or only reimbursement of court costs).
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15. One option would be to introduce a single myneor a single set of remedies,
covering all (future) situations in which a judgrherf the Court in a pilot case identified a
structural problem affecting a large group of pedplthe same way as the applicant in whose
favour the Court had found.

16.  Whilst respecting the requirement of Articl@ @f the Convention, an alternative
might be to adopt aad hocapproach, whereby no single remedy would be aledtstead,
whenever a pilot judgment of the Court identifiecteuctural problem, there would be an
assessment, case by case, to see if a specifidyeomeild be introduced (or an existing
remedy widened, by legislation or by judicial imestation of the domestic provision
governing availability of the remedy).

17. In order to maximise the advantages mentiam&d12, it would be preferable that the
remedy be also available to potential applicants.

18.  When remedies are introduced, governmentsigtspeedily inform the Court so that
it can take them into account in its later judgmsetitis important that the domestic remedy
be genuinely effective, otherwise the Court’'s wodd would not be reduced.

19. [However it will not be necessary or appropriateewrery case in which a Court
judgment has identified a structural problem taadtice new remedies or give existing
remedies retroactive effect. It is recognised ttaspite the general obligation to make sure at
all times that there are effective domestic rengdie may be more appropriate, after a
judgment in a pilot case, to leave cases to thertC&imilarly, if the problem is liable to
persist it might be appropriate to introduce neuwndstic remedies applying solely to future
cases and leave it to victims in older cases th smdress before the Cort.

20. In countries where proceedings can be reopeneddr ordinary law, the reopening
procedure could also be applied to pending casesAsdersson case in Sweden). However
that is not generally provided for in the specggislation which many countries have adopted
to give effect to the Court’s judgments. It is @ntly under consideration in Belgium.

21.  To implement this part of the Recommendatmember States could draw inspiration
from the following practices:

- In France the new line under Article 781-L, allog financial compensation for
undue length of proceedings, has not had retroaefifect;

- In Slovakia, if the European Court of Human Rgybeclares an application alleging
infringement of Convention rights admissible, tlvgrnment must immediately refer
the application to the Constitutional Court, whittust then initiate proceedings to
determine the application. If it decides that iagmissible, it delivers a finding that
the decision or interference infringed fundamenmigthts or freedoms, and it sets it
aside. If the infringement is the result of someission, it may order the authority
responsible to take appropriate action: refer gmedack for new proceedings, order
removal of the infringement, or order reinstatemeast far as possible, of the status
quo ante.

Existence of effective remedies in case of an ardula claim of unreasonable length of
proceedings
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22. It is also possible to ensure that an effeatismestic remedy exists through the direct
implementation of the rights guaranteed by the @atien or the implementation of
equivalent national rights by the different couatsd competent authorities. The question of
effective remedies has taken on particular sigaifee in cases involving allegations of
unreasonable length of proceedings, which accama flarge number of the applications to
the Court. It is important to make sure there istiactive remedy in such cases, as required
by Article 13 of the Convention (see the Kudla eld?d judgment of 26 October 2000); see
below. Following the impetus given by the Courttlis case, several good practices refer
more particularly to the question of remedies ia #vent of undue length of proceedings.
Contracting Parties could be inspired by the pcastdescribed below.

23. Firstly, many countries ensure by differentamg (such as setting a maximum length
or providing for applications to have proceedingeesled up) that proceedings remain of
reasonable length:

- Portuguese law, for example, lays down a maxinemgth for each stage in criminal
proceedings. If the length is exceeded, an appmitatan be made to have the
proceedings speeded up. If the application is gchnbne possible outcome is a
decision setting a time-limit for the court or peostor to take a specified procedural
measure, such as closing the investigation omggttidate for the trial.

- Similarly, Austrian law provides, in administnati procedure, that the competent
authority, unless otherwise provided, must deteemvithin six months any request
made to it. If the time-limit is exceeded, the paconcerned may apply to the
Administrative Court for an order that the authpmleliver a decision within three
months, that time-limit being extendable only orfsee ECHR, 30 January 2001,
Basic v. Austria, Application N0.29800/96, and BRaith v. Austria, Application
N0.30160/96, in which the European Court held thath an application was an
effective remedy for undue length of proceedings).

- Spain has a comparable system. An application beaynade to the Constitutional
Court, even before other domestic remedies hava brkausted, if a court fails to
deliver its decision within a reasonable time.

- The Croatian Constitutional Court is empoweredséb a time-limit for the lower
court’s determination of the facts in civil or cimal proceedings judged to be of
excessive length. It may also grant fair compensab the injured party.

- In Bulgaria a complaint of undue delay may begkxdl at any stage in the proceedings
by any of the parties. The superior court’s decisfoom which there is no appeal, is
immediately communicated to the lower court whicklivred the challenged
decision. The disciplinary chamber of the Judic&arvice Commission may also
impose a penalty.

- In Norway and Slovenia there are time-limits fortain procedural decisions. In
Norway, for example, if the accused is aged un@eorlis being held on remand, the
hearing must, if possible, be held within six weéksn the case’s being referred to
the court, and any hearing before the appeal coust take place within eight weeks.

24. Some countries provide for possible financampensation if reasonable time is
exceeded. Others, in criminal cases, provide fducgon of the penalty to compensate for
undue length of proceedings (Switzerland and Nord@y instance). Some also have
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provision for making adequate redress to the idjyvarty (for example, France, Bulgaria,
Italy, Norway).

25. In addition, some countries have taken steg®td judges responsible for excessive
length of proceedings. In the case of Norwegiang@sd for instance, responsibility for
excessive length of proceedings is clearly speli and supervision of the system is
performed by the presidents of courts.

Possible activities of assistance for the settingpof effective remedies

26. The Recommendation instructs the Secretaryef@emf the Council of Europe to
ensure that the necessary resources are madebéeddaproper assistance to member States
which request help in setting up the effective réiee required by the Convention. It could
be for instance assistance in conducting surveysxpgrt consultants on available domestic
remedies.
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[2.]

[3.]

[4.]

[5.]

[6.]

[7.]

[8.]

[9.]

[10.]

Appendix IV

Draft Recommendation
of the Committee of Ministers to member States
on the verification of the compatibility of draft laws,
existing legislation and administrative practices
with the standards laid down
in the European Convention on Human Rights

The Committee of Ministers, in accordancehwirticle 15.b of the Statute of the
Council of Europe,

Considering that the aim of the Council ofr&pe is the achievement of greater unity
among its members, and that one of the most impioniethods by which that aim is
to be pursued is the maintenance and further eg@mlis of human rights and
fundamental freedoms;

Reiterating its conviction that the Conventilmn the Protection of Human Rights and
Fundamental Freedoms (“the Convention”) must rentfagnessential reference point
for the protection of human rights in Europe andahléng its commitment to take

measures in order to guarantee the long term eféawss of the control system
instituted by the Convention;

Recalling the subsidiary character of the esusion mechanism set up by the
Convention, which implies, in accordance with itstidle 1, that the rights and
freedoms guaranteed by the Convention be protectéxa first place at national level
and applied by national authorities;

Welcoming in this context that the Conventiwes now become an integral part of the
domestic legal order of all State Parties;

Recalling that, according to Article 46, pgraph 1, of the Convention, the High
Contracting Parties undertake to abide by the fima¢yments of the European Court
of Human Rights (“the Court”) in any case to whibky are parties;

Considering however, that further efforts slibatill be made by member States to
give full effect to the Convention, in particuldirough a continuous adaptation of
national standards with those, in the lightled case-law of the Court;

Convinced that verifying the compatibility afraft laws, existing legislation and
administrative practices with the Convention is essary to contribute to prevent
human-rights violations and to reduce the numbepplications to the Court;

Stressing the importance of consultiddferent competent and independent bodies,
including national institutions for the promotiondaprotection of human rights;

Taking into account the diversity of pracscan the member States as regards the
verification of compatibility;
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RECOMMENDS that member States, taking into accduet examples of good practice
appearing in the appendix:

l. ensure that there are appropriate and effeati@ehanisms for systematically verifying
the compatibility of draft laws with the Conventionthe light of the case-law of the
Court;

Il. ensure that there are such mechanisms forfyiegi whenever necessary the
compatibility of existing legislation and admingive practices, including as
expressed in regulations, orders and circulars;

lll.  ensure the adaptation, as quickly as possitifiéegislation or administrative practices
in order to prevent violations of the Convention.

DRAFT APPENDIX

To be examined by the Working Group of the DH-PR{CH-PR)
at its meetings on 10-11 December 2003 and 20+2dadg 2004.
The basis for such work is the text below, prepdmgthe Secretariat:

Introduction

1. Notwithstanding the restructuring, resultingnfr@®rotocol No. 11 of the control
system established under the European Conventid#uaman Rights (“the Convention”), the
number of applications submitted to the registryhef European Court of Human Rights (“the
Court”) is increasing steadily, giving rise to cmesable delays in the processing of cases.

2. While the Council of Europe may, to a certainteax, welcome this development,
which bears witness to greater ease of acces®tgutopean Court, as well as to constantly
improving human rights protection in Europe, it glidonot be forgotten that it is the member
States of the Council of Europe, the Contractingti®a to the Convention, which, in
accordance with the principle of subsidiarity, reméhe prime guarantors of the rights laid
down in the Convention. Indeed, according to Aetid of the Convention, “The High
Contracting Parties shall secure to everyone with@ir jurisdiction the rights and freedoms
defined in Section | of this Convention”. It is that national level that the most effective and
direct protection of the rights and freedoms encasspd in the Convention should be
ensured. This requirement concerns all State atiggrnot only the courts but also the
administrations and the legislator.

3. Thus, the Committee of Ministers deemed it neagsto intervene prior to the judicial
phase before the Court, which must remain subsidiiathe implementation of the protection
of individuals. This Recommendation thus focusesten measures to be taken in order to
avoid incompatibilities between national legislatiand administrative practices with the
standards set by the Convention. This appendixigpesvexamples of good practice which
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member States might use for inspiration, thus englhem to achieve the goal set by the
Council of Europe, while retaining their freedomaation.

4. It is expected that the implementation of thiscBmmendation will contribute to
prevent human rights violations, and consequerglg,hn the long term, to restrain the influx
of cases reaching the Court.

Setting up of systems of verification

5. The prerequisite for the Convention to fully be® a reference standard in the
domestic legal system of every member State, andeh® constitute an effective guarantee
for human rights in Europe, is that States givedfto the law of the Convention in their
legal orders, notably by ensuring that laws andiaitnative practices conform toit.

6. It is important that the supervisory mechanigeferred to in the Recommendation
have a specific and acknowledged place in the dicniestitutional system of each member
State, so as to fully guarantee the protection whdn rights at the national level. States
should therefore ensure tat such systems existraidhey allow verification of both draft
laws and the laWin force, as well as of administrative practices.

7. With regard to draft laws and in order to achiethe goals set by the
Recommendation, it is advisable to include in tbgidlative process several compulsory
mechanisms to supervise their compatibility wite @onvention.

8. In this Recommendation, the term “draft lawdere to all the texts discussed with a
view to the adoption of a national law, whethego¥ernmental, presidential or parliamentary
origin or ensuing from a people’s initiative or aotyer process.

9. The Recommendation calls for systematic supervisf the compatibility with the
Convention of all draft laws capable of interfermgh the rights and freedoms protected by
it. The mandatory and automatic nature of thisfigation is crucial in order to guarantee a
better protection of human rights by member Stapesslic authorities. By adopting a law
verified as being in conformity with the Conventidhe State greatly reduces the risk of
violating the Convention and of subsequently beogdemned by the Court, and imposes on
its administration a framework in line with the Gention for its actions vis-a-vis citizens.

10.  Although it is for every State Party to condtigs verification of draft laws, Council
of Europe assistance may nevertheless be envisdgsistance of this kind is already
available, particularly in respect of draft lawsfoeedom of religion, conscientious objection,
freedom of information, freedom of association,. ektowever, it is not possible to
systematically resort to such consultation. Any lulauthority of a Council of Europe
member State may make such a request within tmeefrerk of an assistance programme.
The assessment is a highly technical one, drawbyupdependent experts appointed by the
Council of Europe, who only comment on the texthed draft law submitted and do not put
forward alternative proposals. It is then for e&thte to decide whether or not to take into

®* National courts (ordinary /constitutional judgesi course play an important role in respect ofghpervision
of conformity of legislation and administrative ptizes with the Convention. This Recommendationsdoat
cover this aspect of the issue.

® For the purposes of this Recommendation, the tdaw” denotes here normative texts whether from
Parliament, the Government or the President.
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account the experts’ conclusions. The idea is tablenthe development of an exchange
between the Council of Europe and the requestiate $t a reasonably flexible framework.

11.  Verification of compatibility with the Conventi must also be extended to legislation
which is in force, i.e. those texts which have badapted in accordance with the legislative
procedure laid down in the Constitution, thus act@an be taken not only of the Convention
itself, but also of the evolving case-law of theu@pwhich may have repercussions when a
law which was initially compatible with the Convemnt or which had not been the subject of
a compatibility check prior to adoption. The effeehess of the regular supervision, on a case
by case basis, can then fully contribute to thegmtoon of human rights in Europe.

12.  Such verification proves particularly importantrespect of laws concerning fields
where an objective possibility and an increaseld oshuman rights violations exists (e.g.
policing, criminal proceedings, the situation ofaieees, the rights of aliens).

13. This Recommendation also covers the compayibiliith the Convention of all
decisions of the administration, and therefore aatmsnsuring that it respects human rights in
its daily practice. It is indeed essential thatibedvith powers enabling them to restrict the
exercise of human rights have special staff orifipgesources to ensure that their activity is
compatible with the Convention.

14. It has to be made clear that, while the Recomndiaigon covers more specifically
administrative practices as manifested in writtenunents, such as regulations, decrees and
circulars, it is not intended to be restrictedhs ffield. It is indeed easier to verify a written
document, which has a clearly identified procedordts adoption and a specifically named
person or body responsible for the draft. Thisasmecessarily the case for practices lacking
any textual basis which are current within publitrénistrations. States are invited, also in
respect of these, to ensure that appropriate dadtiee mechanisms exist for verifying their
compatibility with the Convention.

15. Finally, with regard to draft laws as well asgiklation already in force and
administrative practices are concerned, it seemar ¢hat, should a State not possess such
supervisory mechanisms, or should its mechanisimgepio be inadequate, it would have to
set them up or improve them as speedily as possible

Setting-up of a procedure allowing rapid modificaton of standards or national practices
after verification

16. In order for verification to have practicalexfts and not merely lead to the finding that
the provision concerned is incompatible with then@mtion, it is vital that member States
draw consequences from the conclusions resultorg this kind of supervision. This appears
to be an an automatic consequence of findings egaichthe law making process.

17.  As regards legislation in force, such findirgj®uld to the greatest extent possible
suspend application of the provision at issue so@sto give rise to further human rights
violations.

18. Member States must then promptly take the secgsteps to amend their laws and
administrative practices in order to make them catibfe with the Convention. In order to do
so, and where this proves necessary, they will h@weprove or set-up appropriate revision
mechanisms which will have to be systematically gmdmptly used when a national
provision is found to be incompatible with the Cention. The Recommendation therefore
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emphasises the need for member States to reachpadlyr as possible to achieve the
objectives set down in this Recommendation.

19. To this end, the good practices mentioned belmvof interest to member States. In
fact, while retaining great flexibility as to theeans to do so, States may draw inspiration
from these concrete examples of how to verify ti@gatibility with the Convention of draft
legislation, legislation in force and administratipractices. A framework for reflection is
thus provided to States.

Examples of good practices

20. First of all, reference may be made to the ingmnze for each member State to ensure
an appropriate publication and dissemination atnidt@nal level of the Convention and the
relevant case-law of the Court and to develop usityeeducation and professional training
programmes in human rights. Indeed, for an effectwerification to take place, those
responsible for this supervision must be partidyléamiliar with human rights protection
issues. This concerns not only civil servants whay rbe involved during the drafting of
legislation, but also practitioners at parliamend gudicial levels. With an appropriate
training on the standards of the Convention andigoéamiliar with the importance of the
issue, they will be in a better position to conitéd to a proper implementation of the
Convention at national level, whether through thefftchg of new legislation and regulations
or through the application of existing legislation.

21. In this regard, reference should be made tontbasures advocated by the Committee
of Ministers in itsRecommendation Rec(2002)d8& the publication and dissemination in the
member States of the text of the European ConventidHuman Rights and of the case-law
of the European Court of Human Riglitand in [its draft] [its] Recommendation [(2003)...]
on the ISEuropean Convention on Human Rights in unitsereducation and professional
training.

(1) Systematic a priori supervision of draft laws

22. It is worthwhile verifying both systematicabynd explicitly the compatibility of draft
laws with the Convention (and with its evolvingarngretation by the Court), throughout the
various stages of the legislative process.

23. Reference can be made to the example of Gmebeee there are four mechanisms
which constitute consecutive filters to ascertdie tquality of draft legislation and its

compatibility with the Constitution and with theuwdry’s international commitments. The

first of such filters is a special procedure operptat the stage of preliminary draft

legislation. It is the Greek National Human Rigltsmmission’s responsibility to examine
and comment on any preliminary draft legislatiofeeting the exercise of human rights. The
other three filters intervene during the generacpss of examination of draft legislation.
They are the responsibility of the Central Comnaisdior the Preparation of Legislation, the
Prime Minister's Legal Office and the Scientific @ail of the Greek Parliament. Each of
these bodies intervenes successively, to ascdttainlegislation is properly drafted and is
compatible with both the Constitution and Greeagternational commitments.

7 Adopted on 18 December 2002 at the"822eeting of the Ministers' Deputies.

8 DocumentDH-PR (2003)005
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24. It is thus important that, during the usualidkgive process, the examination of
compatibility with the Convention takes place speally and frequently at the various stages
of legislation preparatioh.

* At governmental level

25.  This objective may be achieved (as in Irelahd)ugh an examination of conformity
by the Ministry which initiated the draft, whichus carries out the supervision within its
services.

26. Reference could also be made to the situatiothé United Kingdom where the
Human Rights Act 1988 provides for the Ministerpassible for any bill to be submitted for
a second reading in parliament to certify thathig or her opinion, the provisions of the bill
are compatible with the Convention, or to state beaor she is not in a position to make such
a declaration, but that he or she neverthelessewiglarliament to consider the bill. Proper
information on draft laws may also be guaranteeouph an explanatory memorandum
accompanying it andnter alia, assessing its compatibility with the Conventias (s done in
Lithuania). Draft laws may also be accompanied megplanatory letter giving members of
Parliament some initial idea about the compatibit the draft with the Convention (as is the
case in Estonia, where one part of the explandeitgr, headed “Content and comparative
analysis of the draft laws”, deals with the confaynof draft laws with the Constitution and
with the legal texts of the international organisas$ of which Estonia is a member, of which
it holds associate membership or which it wishgsitg). The international treaties to which a
State is a Party should also be added.

27. In difficult cases, verification of draft lawsay be entrusted to a specific Ministry

(usually, as in Norway, it is the Ministry of Jus), which is then responsible for centralising
the scrutiny of the text against various standafds. several countries (such as Iceland,
Estonia and Denmark), the Convention explicitlynier part of the reference standards
applied when any draft law is scrutinised.] Thixm®a stage ensures that the general
examination has been completed.

28. It should be noted that this verification bgpecific Ministry may also apply to draft
decrees before they are submitted to the govern(aens the case in Hungary).

29. Supervision by this Ministry may be vital inder to highlight, from the outset, any
text which may have significant effects in termshaiman rights. This makes it possible to
draw the attention of each successive participatiie legislative process (as in Hungary).

* At parliamentary level

30. More detailed examination may take place innd@onal parliament itself, through its
legal services and permanent, or as the case mayl lb@c,parliamentary committees, which
are then responsible for specific supervision wibard to the Convention (as is the case in
Germany, Italy and Poland).

° This appendix does not deal with laws followingemple's initiative or another mechanism. It willfoe States
having such possibilities to also provide for a h@mism verifying these laws' compatibility with the
Convention.
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31. This stage proves particularly important foe ttexts which, having been tabled
directly by a member of Parliament, have not baednetted to the preliminary procedure. In
this context, human rights training for parliameiatias and their staff would be particularly
appropriate.

* Consultations

32. Prior to the final adoption of legislationcibuld be useful to include, at an advanced
stage of the legislative process, a mechanismherconsultation of human rights experts.
These may be independent national institutionstHer promotion and protection of human
rights, and similar bodies, including ombudsmenfBces, such as the National Human
Rights Consultative Commission in France. It magodle public institutions which provide
opinions to the government (such as @enseil d’Etatin Belgium and France, or the Law
Council in Sweden, where laws and certain decrezs@ncerned, and the equivalent body in
Greece with regard to presidential decrees) or exjerts independent from any government
authority and belonging to local or internationahrgovernmental organisations (such as the
Human Rights Office, Amnesty International and Bed Cross in Iceland) or the Bar (as in
the Netherlands).

33. Depending on the field dealt with in the teat e adopted and the body to be
consulted, consultation of these experts may bieeribptional or compulsory. In this
respect, it seems appropriate to penalise anyréaita comply with these consultation
arrangements, particularly where certain legalrumsénts of the executive are concerned (as
in Belgium, where regulations on which a prelimynapinion of the legislation section of the
Conseil d’Etathas not been sought are consequently declaredl void

34. Finally, the Council of Europe may be askedit@ an opinion on the compatibility of
draft laws relating to human rights and concernangparticularly controversial field (as
Bulgaria provides for)t*

35.  This request of opinion does not replace &armal examination of compatibility with
the Convention, as the request of an opinion dasemempt States from proceeding
themselves with such an examination of compatbilBystematic use of this kind of
consultation cannot therefore be envisaged. Anylipuduthority in a Council of Europe
member State may put forward such a request, edlyeitiit comes within the framework of
an assistance programme. The opinion issued isndwgaby independent experts appointed
by the Council of Europe, who only comment on thgt tsubmitted in the light of the
standards of the Convention. It is then only faat& to decide whether or not to take into
account the experts’ conclusions, for which the @duof Europe, in principle, does not
envisage any follow-up action. Finally, it has te blarified that the Council of Europe
opinion cannot be binding on the Court, which remaindependent and sovereign in its
interpretation of the Convention.

(i) A posteriorisupervision of legislation and administrative praet

19 Each State ought to specify those fields in whichsultation is compulsory, and, in particular, impact of
the opinion issued by the institution consulted il@/tthe government may not be bound by it, thisnapi
frequently enjoys great authority in the legal wigrl

1 n this context, it may be interesting to get ingfion from the practice followed in certain Coilraf Europe
services, especially within its Directorate GendéraHuman Rights.
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36. While member States cannot be asked to systaihatverify all their existing
legislation, regulations and administrative pragdic it is appropriate to provide for
arrangements for the verification of the compatypivith the Convention of the law in force
and of administrative practices, whenever suchxam@ation is called for (for example as a
result of a new national experience in the appbcatf the law or a new judgment by the
Court against another member St&)e This control can take many different forms degirg
notably on the constitutional system of the statssue: verification in the context of court
proceedings, verification by parliamentary or gomeental committees, verifications in the
context of the action of the ombudsmen, verifiaatiy specialised institutions specially set
up for this purpose, such as the independent radtimstitutions for the promotion and
protection of human rights, etc.

37. In this context, the competent State bodiest wmesfy that the officials of local and
central authorities dispose of the means necessdake Convention and the case-law of the
Court into account so as to prevent violationssThakes it all the more necessary to ensure
that adequate human rights’ training courses fal servants exist (see 88 20-21 above).

(i)  Amendments following verification of commlity with the Convention
38. Generally speaking, it is for the State to appropriately if one of its laws or
administrative practices is found to be incompatiith the standards of the Convention by

initiating the process of amendment of the provisiooncerned as speedily as possible.

39. (..)%

2 |f the judgment in question concerns the statdfitthe authorities have the obligation under Aetd6 of the
Convention to take the necessary measures to bpittes judgment.
* The DH-PR experts are invited to give nationalregkes on this issue.



DH-PR(2003)009 30

[1.]

[2.]

[3.]

[4.]

[5.]

[6.]

[7]

[8.]

[9.]

Appendix V

Draft Recommendation
of the Committee of Ministers to member States
on the European Convention on Human Rights
in university education and professional training

The Committee of Ministers, in accordancehwirticle 15.b of the Statute of the
Council of Europe,

Considering that the aim of the Council ofr&pe is the achievement of greater unity
among its members, and that one of the most impioniethods by which that aim is
to be pursued is the maintenance and further eg@mliis of human rights and
fundamental freedoms;

Reiterating its conviction that the Conventifmn the Protection offluman Rights and
Fundamental Freedoms (“the Convention”) must rentfagnessential reference point
for the protection of human rights in Europe andatléng its commitment to take
measures in order to guarantee the long term eféedss of the control system
instituted by the Convention;

Recalling the subsidiary character of the esusion mechanism set up by the
Convention, which implies, in accordance with itstidle 1, that the rights and
freedoms guaranteed by the Convention be proteéctéx first place at national level
and applied by national authorities;

Welcoming in this context that the Conventiwels now become an integral part of the
domestic legal order of all State Parties;

Stressing the preventive role played by etooain the principles inspiring the
Convention, the standards that it contains anaalse-law deriving from them;

Recalling that, while measures to facilitateide publication and dissemination in the
member States of the text of the Convention anthefcase-law of the European
Court of Human Rights (“the Court”) are important brder to ensure the
implementation of the Convention at the nationa&keleas it has been indicated in
Recommendation (2002)13t is crucial that these measures be supplemehted
others in the field of education and training, rder to achieve their aim;

Stressing the particular importance of appip university education and
professional training programmes in order to ensloae the Convention is efficiently
applied, in the light of the case-law of the Couadtably in all sectors responsible for
law enforcement;

Recalling the Resolutions and Recommendatibrisas already taken on different
aspects of the issue of human rights educatioparticular:Resolution Res(78)4&n
the teaching of human rights aR@solution Res(78)4ihstituting Council of Europe
fellowships for studies and research in the fielchoman rights;Recommendation
Rec(79)16on the promotion of human rights research in tremimer States of the
Council of EuropeRecommendation Rec(85ph teaching and learning about human
rights in schools as well as its Appendix contagnsuggestions for teaching and
learning about human rights in schools;
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[10.] Recalling the role that may be played by tiational institutions for the promotion
and protection of human rights and by non-goverrtal@rganizations particularly in
the field of training of personnel responsible lw enforcement, and welcoming the
initiatives already undertaken in this area;

[11.] Taking into account the diversity of tradits and practice in the member States as
regards university education, professional trairandg awareness-raising regarding the
Convention system;

RECOMMENDS that member States:

l. ascertairthat adequate university education and professitaaling concerning the
Convention and the case-law of the Court exist a@ional level and that such
education and training are included in particular

- as a component of the common-core curriculumaef &nd, as appropriate, political
and administrative science degrees, and that treepféered as optional disciplines to those
who wish to specialise themselves;

- as a component of the preparation programmesidmal or local examinations for
access to the various legal professions and oinitial and continuous training provided to
judges, prosecutors and lawyers;

- in the initial and continuous professional tramioffered to personnel in other sectors
responsible for law enforcement and/or to persodeeling with persons deprived of their
liberty (for example, members of the police and #dexurity forces, the personnel of
penitentiary institutions and that of hospitals)weell as to personnel of immigration services,
in a manner that takes account of their specifexise

. enhance the effectiveness of university edooaand professional training in this
field, in particular by:

- providing for education and training to be incangted into stable structures

-public and private- and be given by persons witgoad knowledge of the Convention
concepts and the case-law of the Court as welbaguate knowledge of professional training
techniques;

- supporting initiatives aimed at the training pesialised teachers and trainers in this
field;

[l encourage non-state initiatives for the prdimo of awareness and knowledgethe
Convention system, such as the establishment aiap&ructures for teaching and
research in human rights law, moot court competitj@wareness raising campaigns.

INSTRUCTS the Secretary General of the Council ofirdpe to transmit this
Recommendation to the governments of those StateBe$ to the European Cultural
Convention which are not members of the Councitwfope.
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DRAFT APPENDIX

To be examined by the Working Group of the DH-PR
(GT-DH-PR) at its meetings on 11-12 December 20@B20-21 January 2004.
The basis for such work is the text below,
prepared by the Secretariat:

Introduction

1. The Ministerial Conference held in Rome on Revyember 2000 to commemorate the
50" anniversary of the European Convention on HumaghtRi(“the Convention”), invited
the member States of the Council of Europetédé all appropriate measures with a view to
developing and promoting education and awarenes$siofan rights in all sectors of society,
in particular with regard to the legal professiot'

2. This effort that national authorities are rexjad to make is only a consequence of the
subsidiary character of the supervision mechanistrug by the Convention, which implies
that the rights guaranteed by the Convention blg fudotected in the first place at national
level and applied by national authoritt€sThe Committee of Ministers has already adopted
Resolutions and Recommendations dealing with differaspects of this issu& and
encouraging initiatives that may be undertakenbigthy independent national human rights
institutions and NGOs, with a view to promoting apex understanding and awareness of the
Convention and the case-law of the European Cduuman Rights (“the Court”).

3. Guaranteeing the long-term effectiveness of @oavention system is among the

current priorities of the Council of Europe and, tims context, the need for a better

implementation of the Convention at the nationa&klenas been found to be vital. Thus, it

appears necessary that all member States enstmdtgguate education on the Convention is
provided, in particular concerning legal and lawfoecement professions. This might

contribute to reducing, on the one hand, the nurobeiolations of rights guaranteed by the

Convention resulting from insufficient knowledgetbe Convention and, on the other hand,
the lodging of applications which manifestly do net admissibility requirements.

4. This Recommendation refers to three complemgnyg@es of action, namely (i) the
incorporation of appropriate education and trairanghe Convention and the case-law of the
Court, notably in the framework of university lamdapolitical science studies, as well as
professional training of legal and law enforcemembfessions; (ii) guaranteeing the
effectiveness of the education and training, whioplies in particular a proper training for

* European Ministerial Conference on Human RightsZonf(2001)001, Resolution Il, § 40.
5 See Article 1 of the Convention.

® |In particular:Resolution Res(78)4bn the teaching of human rights aRésolution Res(78)4nstituting
Council of Europe fellowships for studies and reskan the field of human right8&ecommendation Rec(79)16
on the promotion of human rights research in thenber States of the Council of Eurog@ecommendation
Rec(85)70n teaching and learning about human rights ilalshas well as its Appendix containing suggestions
for teaching and learning about human rights iroeth
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teachers and trainers; and (iii) the encouragenméntnitiatives for the promotion of
knowledge and/or awareness of the Convention system

5. Bearing in mind the diversity of traditions go@dctice in the member States in respect
of university education, professional training aralvareness-raising regarding the
Convention, it is the member States’ responsibibtghape their own education programmes
according to their respective national situations, accordance with the principle of
subsidiarity, while ensuring that the standardghefConvention are fully presented.

l. University education and professional training

6. Member States are invited to ensure that ap@tepeducation on the Convention and
the case-law of the Court, is included in the cula of university law degrees and Bar
examinations as well as in the continuous traimihjgidges, prosecutors and lawyers.

(i) University education

7. It is essential that education on the Convenie fully incorporated in the faculties of
law programmes, not only as an independent subjed. as in Moldova) but also
horizontally in each legal discipline (criminal lawivil law, etc.) so that law students,
whatever their specialisation is, are aware ofitl@ications of the Convention in their field
when they graduate.

8. The creation of post-graduate studies speethlis the Convention, such as certain
national master degrees or theutopean Master in Human Rights and Democratisétion
(E.MA) which involves 27 universities over 15 Eueam States, as well as more punctual
university programmes such as the summer coursteedistitut international des droits de
'homme René CassifBtrasbourg) or those of tiiiropean University InstitutéFlorence),
should be encouraged.

(i) Professional training

9. Professional training should facilitate a hetiecorporation of standards of the
Convention and the Court’s case-law in the reagpoihdomestic jurisdictions leading to
their judgments. Moreover, legal advice which woble given to potential applicants by
lawyers having an adequate knowledge of the Coroerdould prevent applications that
manifestly do not meet the admissibility requiretsein addition, a better knowledge of the
Convention by legal professionals should contritoteeducing the number of applications
reaching the Court.

10. Specific training on the Convention and i@nsiards should be incorporated in the
programmes of law schools and schools for judgebs @osecutors. This could entail the
organisation of workshops as part of the profesditnaining course for lawyers, judges and
prosecutors. Insofar as lawyers are concerned, sackshops could be organised at the
initiative of Bar Associations, for instance. Refiece may be made to a current project within
the International Bar Association to set up, witle assistance of the Court, a training for
lawyers on the rules of procedure of the Court ti@dpractice of litigations, as well as the
execution of judgments. At the national level, vairlaps are organised on a regular basis in
the framework of the initial and continuous tramiaf judges, in the Slovak Republic for
instance.
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11. Moreover, seminars and colloquies on the Catime could be regularly organised for
judges, lawyers and prosecutors, as is the casex&mple, in Croatia and France.

12. In addition, a journal on the case-law of @&urt could be published regularly for
judges, prosecutors and lawyers. In the Slovak Blepudor example, the Ministry of Justice
publishes a supplement dedicated to issues relatitige Convention since January 2003 with
the Judicial Journal which is distributed to alugs.

13. It is recommended that member States ensatdhé standards of the Convention be
covered by the initial and continuous professidraihing of other professions dealing with
law enforcement and detention such as securitgfnaolice officers and prison staff but also
immigration services, hospitals, etc. Continuowsning on the Convention standards is
particularly important given the evolving naturetbé interpretation and application of these
standards in the Court’'s case-law. Staff of théhawities dealing with persons deprived of
their liberty should be fully aware of these pesaights as guaranteed by the Convention
and as interpreted by the Court in order to prea@ytviolation, in particular of Articles 3, 5
and 8. It is therefore of paramount importance thatach member State there is adequate
training within these professions.

14. A specific training course on the Conventiord ats standards and, in particular,
aspects relating to rights of persons deprivedneirtliberty should be incorporated in the
programmes of police schools, as in Belgium fornepl@, as well as schools for prison
warders. Workshops could also be organised asopadntinuous training of members of the
police forces, warders and other authorities carexr

I. Effectiveness of university education and profssional training

15. For this purpose, member States are recomrdendensure that university education
and professional training in this field is carriedt within permanent structures (state and
private) by well-qualified teachers and trainers.

16. In this respectraining teachers and trainers a priority. The aim is to ensure that

their level of knowledge corresponds with the etiolu of the case-law of the Court and

meets the specific needs of each professional rsediember States are invited to support
initiatives (research in fields covered by the Gamtion, teaching techniques, etc.) aimed at
guaranteeing a quality training of specialised leas and trainers in this sensitive and
evolving field.

Il. Promotion of knowledge and/or awareness of ta Convention system

17. Member States are finally recommended to emagmuinitiatives for the promotion of
knowledge and/or awareness of the Convention sysfamh initiatives, which can take
various forms, have proved very positive in thetpalere they have been launched and
should therefore be encouraged by member States.

18. One example could be the setting-up of moattcoompetitions on the Convention
and the Court’s case-law for law students involvaigthe same time students, university
professors and legal professionals (judges, présesulawyers), e.g. th&porrong and
Lénnroth Competitiororganised in the Supreme Courts of the Nordic aesjtand the pan-
European French-speakiigné CassiCompetition, organised by the association Jurisi Lud
in the premises of the Council of Europe.
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Appendix VI

Draft Resolution of the Committee of Ministers
on judgments revealing an underlying systemic prolgm

The Committee of Ministers, in accordancehwirticle 15.b of the Statute of the
Council of Europe,

Considering that the aim of the Council ofr&pe is the achievement of greater unity
among its members, and that one of the most impioniethods by which that aim is
to be pursued is the maintenance and further eg@mlis of human rights and
fundamental freedoms;

Reiterating its conviction that the Conventilmn the Protection offluman Rights and
Fundamental Freedoms (“the Convention”) must rentfagnessential reference point
for the protection of human rights in Europe andahléng its commitment to take
measures in order to guarantee the long term eféewss of the control system
instituted by the Convention;

Recalling the subsidiary character of the esusion mechanism set up by the
Convention, which implies, in accordance with itstidle 1, that the rights and
freedomgguaranteed by the Convention be protected in teeglace at national level
and applied by national authorities;

Welcoming in this context that the Conventitas now become an integral part of the
domestic legal order of all State Parties;

Recalling that, according to Article 46 oktiConvention, the High Contracting Parties
undertake to abide by the final judgmentsthe Court in any case to which they are
parties and the final judgment of the Court shallttansmitted to the Committee of
Ministers, which shall supervise its execution;

Emphasising the interest in helping the Stad@cerned to identify the underlying
problems and the necessary execution measures;

Considering that the execution of judgmentsuld be facilitated if the existence of a
systemic problem is already identified in the judgnof the Court;

Bearing in mind the Court’'s own submission this matter to the Committee of
Ministers session on 7 November 2002;

INVITES the Court to:

as far as possible, identify in its judgmentsling a violation of the Conventiamhat
it considers to be an underlying systemic problew the source of this problem, in
particular when it is likely to give rise to numasdapplications, so as to assist States
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in finding the appropriate solution and the Comeaitdf Ministers in supervising the
execution of judgments;

- specially notify any judgment containing indicaits on the existence of a systemic
problem and on the source of this problem not ¢olthe State concerned and to the
Committee of Ministers, but also to the ParliamgntAssembly, to the Secretary
General and to the Commissioner for Human Rightd,ta highlight such judgments
in an appropriate manner in the data-base of thetCo
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Appendix VII

Calendar of meetings of the CDDH
and bodies answerable to it

As adopted by the CDDH at its BBneeting
(17-20 June 200XDDH(2003)018 Appendix VIII)

The precise dates of the meetings of the DH-PR
and its Working Group
as clarified by the DH-PR
at its current meeting appear in bold

- 54" DH-PR 10 - 12 September 2003
- 10" DH-S-AC 17 - 19 September 2003
- 64" CDDH-BU (Paris) 25 - 26 September 2003
- 1 CDDH-GDR 6 - 80ctober 2003

- 1 GT-DH-SOC 16 - 17 October 2003

- 31 DH-DEV 29 - 31 October 2003

113" Session of the Committee &-6 November 2003
Ministers (Chisinau — Moldova)

- 2" CDDH-GDR 5 - 7 November 2003

- 56" CDDH 18 - 21 November 2003

- [GT-DH-PR 10-11 December2003
11 - 12 December 2003]

- BH-STER 1012 December2003

(2" semester 2004)

- 39 CDDH-GDR 17 - 19 December 2003

- [GT-DH-PR 20 - 21 January 2004]

- [GT-GDR] [22 - 23 January 2004]

- 65" CDDH-BU (Paris) 5 - 6 February 2004

- 55" DH-PR 11~ 13 February-2004

18 — 21 February 2004
- NGO Consultation meeting 25 February 2004

- 4" CDDH-GDR 25 - 27 February 2004
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- [GT-GDR] [4 - 5 March 2004]

- 66" CDDH-BU (Paris) 11 - 12 March 2004
- 5" CDDH-GDR 24 - 26 March 2004
- 57" CDDH 5 - 8 April 2004
[114" Session of the Committee dMay 2004]
Ministers]

67" CDDH-BU (Paris) 5- 6 May 2004

58" CDDH 15 - 18 June 2004



