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Introduction

1. The Committee of Experts for the ImprovementPobcedures for the Protection of
Human Rights (DH-PR) held its 45th meeting at themndn Rights Building in Strasbourg
(Directorate  Room), from 16 to 19 March 1999. Theeeting was chaired by
Mr Carl Henrik EHRENKRONA (Sweden).

2. During the meeting, the DH-PR in patrticular:
I. began work on drawing up a draft recommendatinrihe re-examination of certain

cases at domestic level following judgmentstioé European Court of Human Riglaad
decisions of th€ommittee of Ministergitem 3 of the agenda);

il. exchanged views and information on:

- the possible revision of the Committee of MinistdRules of Procedure, further to the
entry into force ofProtocol No. 11to the European Convention on Human Rights
(item 4 of the agenda);

- the question of publication and circulation of ttase-law of the Convention organs in
the Contracting States (item 5 of the agenda);

ii. elected its Vice-Chair (item 2 of the agenda).

Item 1 of the agenda: Opening of the meeting and agtion of the agenda

3. See introduction.

Item 2 of the agenda: Election of the Vice-Chair

4. Following the expiry of the term of office of eh current Vice-Chair,

Mr K. DRZEWICKI (Poland), the DH-PR unanimously efed Mr R. BOCKER
(Netherlands) Vice-Chair of the DH-PR for a one+yeam, renewable once.

Iltem 3 of the agenda: Preparation of a draft recommndation on reopening or re-
examination of certain cases at domestic level folving judgments of the European
Court of Human Rights and decisions of the Committe of Ministers

5. Further to the terms of reference assignedheyCDDH on 6 November 1998, of
which the Committee of Ministers had taken notehair 653rd meeting (16-17 December
1998), the DH-PR started work on a draft recommgodan the re-examination of certain
cases at domestic level following judgments of Bheopean Court of Human Rights and
decisions of the Committee of Ministers. The bdsis the discussion was provided by
documentDH-PR (99) 2 which contained preliminary elements for consatien identified
by the Secretariat.

6. The DH-PR decided to set up a working groupatatioue the preparation of the draft
recommendation and its explanatory memorandum.gitsep consisted of six experts: Mr A.
KOSONEN (Finland), Mr L-A. SICILIANOS (Greece), MR. BOCKER (Netherlands,
Chairman of the working group), Mr A. CIOBANU-DORBHRomania), Mr F. SCHURMAN
(Switzerland) and Ms S. LANGRISH (United Kingdortt)was agreed that other experts could
also take part in the group’s activities at th@vernment’s expense.
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7. The working group met twice outside the plenaeting two times to start work on
preparing the draft recommendation, having regangairticular to the elements suggested by
the Secretariat in document DH-PR (99) 2 and theclosions of discussions on this
particular item of the agenda.

8. The DH-PR examined the text drawn up by the grand consequently approved the
text set out in Appendix Il to the present repasta basis for future discussion.

9. Subject tahe Burealwof the CDDH authorising the necessary budget gp@tons at

its meeting on 30 April 1999 in Paris, the workgmgup would meet in Strasbourg on 2 and 3
June 1999 to continue drawing up the draft recontaegon and to start work on the draft
explanatory memorandum.

10.  The draft recommendation and draft explanateeynorandum prepared by the group
would be forwarded to members of the DH-PR by ther&ariat in time for the next plenary
meeting (7-10 September 1999).

* % %

Summary of discussions
Aim of the recommendation

11. A great number of experts expressed their ajpaf the encouragement contained in
the introduction to section (f) and added that thigs the most important part of the

recommendation: the aim was to ensure that aleStatovided themselves with the means
necessary to be able to redress violations edtalolisy the European Court of Human Rights.

12.  Some experts indicated that they would prdfat section (e) of the text contained in
appendix 3 to this report be deleted as it mighteeessary inconvenience the Governments
concerned. Other experts indicated that they didsee this as a problem. Finally it was
agreed to leave this question to the drafting group

Scope of the recommendation

13.  Should the draft recommendation also haveaente to the more general obligations
of respondent States to take general measuregverngrnew violations? The views expressed
by experts on this point varied. Some experts camed that such a mention would be an
improvement whereas the majority of experts favduaeecommendation more exclusively
oriented towards the question of reopening of prdoegs. Among the latter the feeling was
that the strength of the recommendation would Heaeced if it was more concentrated on
the precise problem dealt with. Eventually theres @greement not to deal with the problem
of general measures in the draft recommendatituejteh mention of them could be made in
the preamble in order to make clear that the recendation did not address this aspect of
execution.

14.  One expert recalled that the Convention had lss¢ up as a collective guarantee
among Governments in order to protect some ofitflés in the Universal Declaration. The
early character of mainly an inter-governmentalrgntee had certainly changed over the
years as the applicant had received standing b#fer€ourt, received the right to refer cases
to the Court under Protocol 9 and had been putqualefooting with the Government for
almost all procedural purposes with Protocol N° There was, however, a risk that the
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prominent place today held by the applicant migtetihe collective guarantee character of
the Convention, and thus the respondent governsendst important obligation, i.e. to
prevent new similar violations from occurring.

15. It was replied that the text of the Conventiade it clear that it had not been set up
to safeguard collective rights - but the rightsaabfindividuals within the States’ jurisdiction.
The States had drawn the consequences of thisiamhid the situation of the individual in
the Strasbourg proceedings had steadily improveldhinating with Protocol N° 11. It was,
however, difficult to see how this development coateate a conflict between the rights of
the individual to have adequate redress and thgatlins of governments to ensure that
violations found were not repeated. In additiore @onvention was based on a fundamental
principle of non-discrimination: it would be a gteatreat for human rights if it was left too
much to the national authorities whether to redtesssituation of the applicants, so that
applicant A would receive full redress, whereasliappt B would not. If the Strasbourg
organs found a violation, States had the obligatonprovide adequate remedies to all
applicants.

Reopening / re-examination

16. A number of experts pointed out that the recemsation should also deal with re-
examination of domestic court decisions, whether new proceedings or through
administrative decisions (e.g. pardon or grace}erAfin exchange of views the experts
decided to base their future work on the basis that recommendation dealt with re-
examination in the broad sense and that this sHmildearly reflected in the preamble part of
the draft recommendation.

Criminal cases

17. Some experts considered that the recommendatmuld be more exclusively
directed at the necessity of reopening of procegdin criminal matters as it was in these
cases that the applicants were exposed to the sewsre ongoing negative consequences
which could not be remedied only by monetary corspéan. Other experts were in favour
of the present neutral approach as it was rematedsuch severe consequences could also
result in, for instance, both civil and administratproceedings. A consensus emerged in
favour of keeping the general formulation whilstspibly adding in the explanatory
memorandum a mention of the experts view that & mainly in criminal cases that the need
to have a possibility of re-examination was pregsin

Mass cases

18. Some experts also alluded to the major probietmsh could be caused in case of
structural problems as the number of persons aifleand thus likely to claim the right to re-
examination could be very big so that re-examimatimuld not be a realistic alternative. A
mention of this specific problem could also possli® made in the explanatory report.

Relation between Articles 41 and 46

19. A number of experts pointed at the problem gdse Article 41 of the Convention
which stated that just satisfaction should be ae@nthere domestic law only allowed partial
reparation to be made. In view of this wording, \ilzere really any room for other measures
as part of the execution? In response it was sthtadeopening of proceedings was a means
to comply with the obligation accepted by the Statabide by the judgment of the European
Court. The remark was also made that the conceptodlem probably arose from the fact
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that the Court had decided in tRengeisencase(judgment Art. 50 of 22 Juin 1972, series A
N° 15) andDe Wilde, Ooms et Versygase (judgment Artc. 50 of 10 March 1972, seridd°A
14) not to wait with its award of just satisfactiantil all new remedies which might have
become available after the finding of the violatiad been exhausted. As a result the practice
had developed that reopening, just as many otlividual measures, were often considered
at the execution stage before the Committee of d¢ens. There was, however, as was also
demonstrated in practice, no obstacle for reopeturtigke place after the Court had decided
the merits of the case, at which stage the Stagealvaady bound to abide by this judgment,
but before it decided the issue of just satisfactiSeveral experts nevertheless found the
relation between Articles 41 and 46 complex so ithaduld merit further discussion.

Links with just satisfaction

20. Some experts also raised the question of hevsite of any just satisfaction awarded
by the European Court might influence the decisibwhether or not to allow reopening of
proceedings. The prevalent view was that this waplg one of the elements to be taken into
account by the competent national court when degithe issue.

21. A number of experts pointed out that in a goathber of cases reopening or revision
of court judgments could be a necessary measui@dar to give effect to the Court’s
judgment, regardless of wether the Court had affdrithe applicant monetary compensation
or not.

Who should be entitled to request reopening?

22. Experts also addressed the question of wholéh®euentitled to request reopening of
proceedings. In this context it was noted thataswot all applicants who sought reopening
of proceedings even if they had the right to do®we general feeling was that this was a
complex issue which was best left to the Statetetd with. One expert mentioned the special
problem caused by the fact that reopening mightdmly or require the assistance of a
special lawyer authorised to plead before the damesurt concerned.

Who should decide whether or not to reopen?

23.  Several experts stressed that it had to bddheestic courts which decided whether or
not to reopen the proceedings. The obligation gedepy States under the Convention did
not include a right on the part of the CommitteeMihisters to order a court to reopen
proceedings.

Violations caused by legislation

24.  Some experts pointed at the problems which avatibe in case successful reopening
required changing the law in force. They doubteat the courts would be willing in such
cases to reopen as the national courts could ineaeyt under the existing constitutional
system not change the law. Other experts repliadl tire problem only arose where the
violation was really ordered by legislation andttitalid not arise when the violation was the
result of a certain case-law or the exercise ofrdison. Other experts indicated that this
example illustrated well the necessity of a flegilalpproach to re-examination. The result
required by the Convention, that is the erasinthefconsequences of the violation, would in
such instances have to be sought through other sndaan reopening of the judicial
proceedings at issue. The result would in thesescasstead have to be achieved through
other actions by the competent authorities, e.gtheygranting of a pardon or an executive
order to release the applicant (cf W&n Mechelerase against the Netherlands).



7 DH-PR(1999)009

The judge’s personal assessment of the facts

25. One expert also stressed the problem of rengemoceedings where the outcome of
impugned proceedings was the result of the natipaigle’s personal assessment of the facts.
How could one challenge this assessment? In tmgegbthe opinion was expressed that as
far as grave procedural errors were concernedwhs probably not a problem: what was
required through the reopening was not a new Spemitcome, but a new trial respecting the
procedural guarantees set up by the Conventions Thuhe impugned trial had been
conducted without allowing the applicant suffici¢ime to prepare a defence, the Convention
requirement was only to ensure a new trial in whtbis right was guaranteed. The
requirement was not that he or she should be deduifAs illustrated by a number of
reopened cases following grave procedural errbesfitst conviction could well be upheld in
the new fair proceedings. If the violation concelitiee merits of the case it was, however,
usually difficult to invoke the judge’s personakassment of the facts as a justifiant that he
was right in violating the Convention. Here theutesequired would in general be to erase
the consequences of the conviction - be it thraegipening or some other measure.

Right of Third parties

26. A number of experts pointed at the special lerab that could arise in those cases,
mainly civil, where the impugned court decision lyaen rights to a third party. How should
these legitimate interests be cared for? The tpady was not a party to the Strasbourg
proceedings and yet these could have very seriegative consequences for him or her. It
was pointed out that in such cases there did exipbssibility, although not a right, to
intervene aamicus curiaebefore the European Court. Nevertheless, the expecepted that
the situation of third parties posed serious pnoislebut that these seemed inherent in the
basic conception of the Convention system. Oneréxpentioned the possibility of the State
stepping in and guaranteeing the interests ofhtind party. Other experts indicated that they
believed that reopening would probably not come ipliay in such cases as the European
Court could ensure adequate monetary compensatithre tapplicant already in the European
Court’s own judgment, thus rendering reopening oesasary; it was believed that in most
traditional civil cases monetary just satisfactioould provide full redress. Other experts
added that the problem might not be so importamhamy areas of administrative law and in
some areas of civil law, such as family law (eggarding visiting rights in respect of
children) as in such areas there was never any fgtbdreliance on the judicial decisions at
issue as these were always liable to change if ciemumstances developed. The experts
eventually considered that if this complex problesas to be addressed, the best solution
would be to address it in the explanatory memorandu

The conditions for re-examination

27. The experts also discussed whether or not titeria set out in subsection (iii) of
section (f) was to be aonditio sine qua norfior reopening or whether it was simply an
alternative criteria. On this point there was eually agreement that criteria (iii) was to be a
conditio sine qua nofor reopening.

28.  Some experts considered that the words “veripis® in sub-section (iii) should be
deleted, as these words allow for an interpretatwich limits the scope of the
recommendation to an unacceptable degree. On liee loand, other experts considered that,
for the purposes of the draft recommendation, tickusion of these words were important to
ensure that reopening, with all its negative effdot notably legal security, could only come
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into play in really deserving cases. No consensusrged in favour of the deletion of the
words in question.

Degree of precision of the recommendation and ®ktiplanatory memorandum

29. It was agreed that the issues left open byvir&ing party (see Appendix Ill) should
not be dealt with in the recommendation itself. 8awperts warned against dealing in depth
with these issues (developments with regard taitfes of third parties, the special emphasis
on criminal cases, the question of who shall hdee right to request reopening and the
problem of mass cases) in the explanatory memoran@s they were very complex and
required substantial explanations. Other expertsdeced whether it was at all possible for
the DH-PR to deal in depth with these issues inetki@anatory memorandum as they were
very complex. Other experts considered that thdaggbory report should either briefly
address all these problems or none of them asweey all equally important. The general
feeling was that it could be left to the workingtyato see to what extent the considerations
relating to the above problem areas could be reftein the explanatory memorandum.

* % %

Reopening of proceedings: overview of related matidegislation and case-law

30. The DH-PR examined documebH-PR (99) 3 which contained an overview of
national legislation and case-law concerning tlopeaing of proceedings. The document was
a revised, corrected version of documB&i-PR (98) 1 which had been examined at the
previous meeting. The DH-PR invited its membersntike a last control of the information
concerning their respective countries in orderlmathis document to be adopted at the next
meeting (September 1999) and to be published.

Further comments and information on general meastaken by states following judgments
of the Court

31. The DH-PR also examined document DH-PR (99)hch was a corrected, albeit still
provisional, version of documeBtH-PR (98) 8 Addendumwhich had been examined at the
previous meeting. The document contained variowditiadal comments and information
provided by the Secretariat concerning general mreagaken by states following judgments
of the Court.

32. The DH-PR considered that this document, aftaving been finalised by the
Secretariat, could be reconsidered at the nextingeetith a view to its adoption and
subsequent publication.

Item 4 of the agenda: The implementation of the judements of the European
Court of Human Rights: preliminary exchange of views on the revision of the Rules of
Procedure of the Committee of Ministers concernindrticle 54, further to the entry into
force of Protocol No. 11

33. The DH-PR took note of the ad hoc terms ofregfee given to the CDDH by the
Ministers' Deputies at their 653rd meeting (16-16c@nber 1998DH-PR (99) ). The DH-
PR noted that according to these terms it has bonguto the CDDH drafting proposals
ensuring that the Committee of Ministers' RulesPobcedure reflects the new situation
created by the entry into force of Protocol No. 11.
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34.  After a short introduction in which it was r#éed that the aim of the exercise was to
revise the rules of procedure of the Committee ahidfers so that they reflect the new
requirements of transparency and efficiency inheirefProtocol N° 11 ECHR, the President
invited Mr Paul MAHONEY, Deputy Registrar of the tepean Court of Human Rights to
present the new Rules of Court as far as publafifocuments was concerned.

35. Mr Mahoney indicated that the question of prityi was being examined by the
Court’s bureau and that it was hoped that this éxation would result in the publication of a
guide on the subject.

36. He recalled that the basic provision on thgesuilwas Article 40 of the Convention
which provides that “documents deposited with tlegiBtrar shall be accessible to the public
unless the President of the Court decides otheriwi$es provision is then supplemented by
Rule 33 of the Rules of Court which provides: “Boling registration of an application, all
documents deposited with the Registry, with theepkon of those deposited within the
framework of friendly settlement negotiations.hals be accessible to the public unless the
President of the Chamber ... decides otherwis@hé& reasons which may prompt the
President to decide otherwise are those mentiamelei last phrase of Article 6, para. 1, of
the Convention.

37. Mr Mahoney also recalled that these rules apply to documents deposited after
1.11.1998. Thus, all the documents contained irfitbg transferred to the new Court by the
Commission remain confidential. He thereafter piedi the following detalils.

- In the same manner as before the Commissiontendlt Court the applicants may
request no to have their identity disclosed (Rulg 4

- Before the application is registered, the applisaidentity as well as all documents
lodged will remain confidential. The provisiondes are thus confidential.

- Who may request confidentiality ? The applicantaurse, but also the Government.
There is, however, a problem in that governmenésrat necessarily aware of all
applications at the time of their registration. Sill be the case only if an interim
measure has been indicated, if the judge rappon@srequested information or if the
case has been an urgent notification. The Courttiastively examined the problems
which this situation might cause governments, lomictuded that a communication of
all cases to the government for the sole purposdl@iving the government to express
its view on the possible confidentiality of docurteedeposited would go against the
interest of a good administration of justice. Wragtifor normal communication would
be counter to the purpose of Article 40. Furtheendhe reporting judge always
looked through all files before they were made asit®e to the public.

- The publicity rules concern all types of docursentthus letters, observations and
memorandums. The rules clearly did not concern @mairt's internal working
documents such as the judge rapporteur’s report.

- The Court has not found it feasible to send ablic documents to those interested.
These must instead go to the Registry in orderottsglt the documents on the spot
and take, at their own expense, photocopies. Armian is made for government
agents, who can receive free copies to the exietttheir request does not concern
too great a number of documents. If the necessarysfare accorded, the Court hopes
to be able to set up, within some 18-24 monthsglaatronic scanning system of all
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documents lodged, so that those, which are publay be made accessible on the
internet.

38. Mr Tim LISNEY, Information Manager in the Seteneat of the Committee of
Ministers, provided the following information:

- In 1981 the Committee of Ministers decided to @da rule imposing a 30-year
confidentiality period on all Committee of Ministedocuments. In 1994 this rule was
changed for all documents except those relatingstactivities under the European
Convention on Human Rights — at this period in tiime reports of the Commission
were still to be kept confidential during the whpl®cedure before the Committee of
Ministers.

- For the other documents the new rules impliedrdidentiality period of one year.
For the records of the Committee’s meetings theiogewas 10 years. The
Committee’s decisions were also made public 3 ddtgs their adoption and they are
today on the internet. As human rights questiondlotk were excluded from the
reform, the Committee’s decisions in such questamrginued to be subject to the 30-
year confidentiality period.

- In 1998 yet another step was taken in that psrsequesting access to confidential
documents were entitled to have a reasoned rephynaa period of 2 months if in fact
it was felt necessary to maintain the confidenyiadf the documents in question.

- Considering the radical changes which had interglewith the Committee’s new
confidentiality regulations anBrotocol N° 11 it appeared natural to reconsider the
rules on the subject also for human rights cases.

* k%

39. During the subsequent exchange of views, saxpertes wondered whether it was

really necessary to amend the existing rules, sitkepplication by the Committee of

Ministers had on the whole resulted in satisfacerangements for supervising the execution
of the Court’s judgments. The only aspect whicHechfor revision concerned the rule on

confidentiality.

40.  Although some other experts felt that no rddit@nges should be made to the rules
of procedure, they nevertheless felt that thereawease for improving the transparency of the
Committee of Ministers’ practices in certain ardagparticular, consideration might be given
to possible amendments clarifying the followingexsp:

(1) the position of the applicant at the stage loé texecution of the judgment: the
possibility of informing him of action taken asesult of his case, etc.; the right of the
applicant to submit written declarations concernpayment of just satisfaction; other
individual measures taken to redress the violafmssible general measures, etc.

(i) practices developed over the years by the Cdtaen of Ministers, such as the
adoption of interim resolutions (with possible ications of cases where such
resolutions would be necessary); time-limits cuifgerused in supervising the
execution of judgments, the calculation of intefestate payments; voting procedure
within the Committee of Ministers, etc.;
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(i)  measures to be taken in the event of a viota{various arrangements for payment of
just satisfaction; general measures; individual suess, including the possibility of
reopening or re-examining the case, etc.);

(iv)  possible sanctions which might be enforcedtry Committee of Ministers (here, the
practice established by thearliamentary Assemblyo carry out its monitoring
procedure could be used as a guide);

41. The DH-PR took note of these ideas, but consttithat it would be premature to start
drawing up possible provisions. The Secretariat regsiested to prepare a document setting
out all practices employed by the Committee of Bli@is in supervising the execution of
judgments. This document, which should also con&éments to be used as a basis for
drawing up provisions, would be sent out to theeebgin time for the next meeting.

42.  Taking account of this document and the suggestput forward by the experts
during the present meeting, the DH-PR would comtints work at the next meeting
(September 1999). At that point, it would decidetba procedure to follow (setting up a
working group, appointing a rapporteur, etc.).

43. The DH-PR also took note of the informationutoent prepared by the Directorate of
Human Rights after each Human Rights meeting ofGbemittee of Ministers (document
DH-PR (99) 6. It considered that the issuing of this docum&at an excellent initiative.
This type of document was indispensable if govemmevere to have effective means of
finding out about cases concerning other statewedls The document presented ought, in
addition with a few minor amendments, also be dblde published so as to inform the
general public about the Committee of Ministerghaiies.

Iltem 5 of the agenda: Publication and circulation & the case-law of the
Convention organs in the Contracting States

44. The DH-PR discussed in succession the questiossd diy:

a. the circulation of the case-law of the Courthimtthe public institutions of member
states (courts, administrations etc), in particulae appropriate circulation of
judgments which a given state has undertaken tpbowith as defendant state;

b. the circulation of the case-law of the Court amtawyers and the general public in a
given country;

C. the translation of the case-law of the Couxt mbn-official languages.

45. Regarding the first two questions, certain espprovided details of current practice
in their countries, while referring particularly tdocument DH-PR(99)7 prov. which
comprised a partial update of the older docum@&iisPR(98)3and9. The Committee felt
that the overview of the situation which could wevyided by this document would be useful
and invited those experts who had not yet don® send their information to the Secretariat
by 15 May 1999in order that the document could be supplemeateti updated. Several
experts pointed out the very wide differences réigar distribution facilities in different
countries and the major change in circumstancesechly the Internet.

46. Regarding the third question (translation o thourt's case-law into non-official
languages), the fundamental importance of thisenatas stressed: if the Convention was to
have an impact on the law of member states, it lhestaccessible in the national language.
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Given the growing volume of case-law and the majost of translation, it was however
impossible for everything to be systematically slated. One expert referred to the
possibilities of machine translation. Although theality left something to be desired, the
system was rapid and he wondered whether such dettauld not be developed by the
Council of Europe. Other experts expressed a peber for the translation of carefully
prepared summaries since, when a thorough analsi€ase was needed, it was in any case
necessary to consult the judgment in an officiagleage.

47.  One expert pointed out that the new rules ef@ourt mentioned nothing regarding
the translation of judgments, in contrast to theedriaft rules.

48. Several experts noted that it was becomingasingly difficult to find one's way in
the Court case-law, owing to the increased numbdecisions and the absence of accessible
and satisfactory research tools, such as detdilddtic indexes showing the development of
the case-law.

49. A very fruitful exchange of views was then heldh a representative of the Court
Registry with a view to learning about the currenproposed practices of the new Court, and
with a representative of the Human Rights Diredtota learn about the current or proposed
activities designed to facilitate translation itite languages of the new member states.

50. Mr S. NAISMITH, Head of the Information and Muahtions Unit of the Court
Registry, explained that the Court had issued a mggrnational call for tenders for the
publication of its judgments. This new bilingualbfigation would contain only selected
judgments and decisions and would incorporate kesds/and indices. Otherwise, the Court
would rely a great deal on the Internet for cirtinig its case-law. A CD-Rom was to be
produced containing the case-law and a powerfeares tool.

51. The majority of experts said however that thagl had, and were still having, serious
problems with the Internet, notably due to the icapproblems in the Council of Europe:
difficult connections, extremely slow searches ppartune disconnections and so on, and it
was felt that the Internet could not yet replace ¢hiculation of judgments in print. Only one
expert indicated that Internet access worked wdtier country, where the Ministry of Justice
had created a link between its national site amdQGburt site. Since most authorities and
courts were adequately equipped, the circulationcage-law worked smoothly. Certain
experts suggested that a leaflet should be distribexplaining in greater detail how the site
functioned and what research opportunities it effer

52.  The experts agreed that the question as tdhehtte Internet could solve the problem
of disseminating judgments would have to remaimaneared. Several experts insisted on the
urgency of making the long-awaited CD-Rom availalsleorder to compensate for the
shortcomings of the Internet.

53.  Another problem was that the Internet versiérihe judgment was probably only
provisional and might contain many errors. It wakeal how the circulation of the definitive
versions of judgments would be organised through Ithernet. Another disadvantage was
that the very useful summaries that used to heagutigments of the former Court had now
disappeared.

54. Mr Naismith explained that the choice of theetnet as a means of distribution had
been motivated by the mass of decisions, some athmvere probably of very limited

interest, for example the current plethora of #alicases on the excessive length of
proceedings. If this type of case were to be inetljdt could be expected that the new Court
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would deliver between 800 and 1,000 judgments a yeahe foreseeable future. This
situation raised many problems and one result leh lthe cancellation of the distribution
lists of judgments. The old Court, for example,dusedistribute the provisional version of its
150 to 200 judgments a year to 4,000 addressegsast of half a million francs a month.
Given the great number of decisions of the new Cand the existence of the Internet, it had
been decided to reduce this list to some 250 aséess including of course the experts and
permanent delegations. It had not yet been deomdsether this distribution would really
cover all judgments and decisions. Admittedly, twenmaries had disappeared from the
provisional versions, but were due to be replacgdhdw summaries in the final published
version of the judgments.

55. Several experts claimed that, despite the problreferred to, they would probably be
able to manage. On the other hand, they expresseximn regarding the accessibility of case-
law for the general public, or even for lawyers @adristers. Stress was laid on the usefulness
of concise publications in the national languag@la&ring the system and containing
summaries of the major judgments. In some countties competent ministries already
produced such publications.

56. Certain experts complained that neither they their permanent delegation were
informed of Court hearings even if these might @ncases of great interest to them.

57. Mr Naismith replied, with regard to the sitoativis-a-vis the public, that the Court
was preparing a new information document to beridigied to some 4,000 persons. This
document would be much more detailed than the fo@oenmission's information document
and would be aimed above all at lawyers. It woul dent in priority to the experts.

Regarding information on the activities of the Gptine Registry and more particularly the
Press Service were still examining the matter & tapid circulation of press releases,
particularly regarding hearings.

58. Mr M. NEVILLE, Head of the Section for DemodcaStability Programmes of the
Directorate of Human Rights, described the differeitiatives taken within his department
regarding the problem of translations. Basing himsa& the information contained in
document H(99)5, he referred successively to:

- the translations of judgment summaries togethiéh ¥ull translations of the most
significant judgments, and their publication in dégournals (Czech Republic,
Hungary, Slovakia);

- the publication of books or monographs in theioma languages, with appended
summaries of the judgments in French and Englisesé summaries had also been
translated into Romania);

- the publication of the "law" sections of a numbsr Court judgments (Bulgaria,
Bosnia and Herzegovina, Estonia, Lithuania, RomantRussia).

59. Besides these initiatives, Mr Neville refertedother translations made possible by
outside funding (Bulgaria, Romania). Lastly, heeredd to a project, made possible by a
voluntary contribution from a member state, concegrthe translation into Russian of the
90 most important judgments of the Court. The Eiglversion of these judgments,

accompanied by the corresponding summary, werelad@ito other states wishing to

translate them into their own language. In conolsMr Neville drew attention to the value

of these initiatives which met a real need andsstrd the necessity for appropriate funding
which currently came mainly from voluntary contrilmns or outside sources.
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60. The DH-PR noted that a document containingptess releases relating to Court
judgments and another reproducing the 90 aforemasdi judgments were available for the
experts who so desired.

61. In order to obtain an overview of the situatianthe member States as far as the
publication and dissemination of the Court’s jurigfence are concerned and in order to be
able to pursue this question it is decided to pceda questionnaire for the members of the
DH-PR. The text of the questionnaire is reproduoedippendix IV to the present report.

62. The experts are invited to send their repliethée Secretariat before 31 May 1929
document containing a synthesis of the repliespssible Secretariat proposals will be sent
out to experts in due time before théd"4feeting (September 1999).

Iltem 6 of the agenda: Exchange of views on the Cocihof Europe Human Rights
Commissioner

63. The DH-PR noted the information contained inwoent DH-PR (99) 8 regarding the
draft mandate for the Council of Européisiman Rights Commissionein order to follow
this important dossier the Committee decides taagag new exchange of views at the next
meeting (September 1999).

Iltem 7 of the agenda: Other business

Other questions relating to the new Court

64. The DH-PR held an exchange of views with theude Registrar of the Court,

Mr P. Mahoney, on the new Court’s practice of atiogpall cases brought before it by
applicants against a state which had ratiffadtocol No. 9 It became clear from the

exchange of views that the transitional provisiansompanying Protocol No. 11 (which has
repealed Protocol No. 9) contained a number of Hotgs, which the Court had filled in

having regard to the major principles underlyingtBcol No.11.

65. A number of experts expressed their surprigettte Court had not interpreted Article
5 (4) of Protocol N° 11 so as to apply the scregmpirocedure earlier provided for by Protocol
N° 9 to the applications which had been broughbitgethe Court after the entry into force of
Protocol N° 11 by individual applicants only.

66. Mr Mahoney indicated that the question of stiregg had been very carefully studied
by the Court. He recalled that Art 2 (8) of Proto&& 11 had unambiguously repealed
Protocol N° 9. When Article 5 (4) of Protocol N° ptovided that in accordance with the
provisions applicable prior to the entry into forafethis Protocol, a case may be referred to
the Court this, accordingly, left open whether tiederence to the previous provisions
included the screening procedure provided for enrdpealed Protocol N° 9 or not. What was
clear was that the provision in question alloweel @pplicant to bring his or her application
before the Court: under Protocol N° 9 the applidaad effectively been authorised to seize
the Court (through the amendment of Article 48haf 6ld Convention) and it was only after a
case had been duly referred that the screeninggander the old system would take their
decisions; in fact cases brought by applicants veehainistratively treated in exactly the
same manner as other cases brought before the. Glmuvever, nothing in Protocol N° 11 or
the explanatory memorandum expressed a clear iotetd keep the screening procedure
once a complaint had been brought before the Golrotes 120 and 121 of the explanatory
report). Also the major aims of Protocol N° 11,.ite avoid delays and overlapping
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competences and to strengthen the judicial charauftethe system, went against this
procedure. In these circumstances, the CourtHatt tvithout explicit support in the Protocol,
it could not retain the procedure. Rule 100 of khdes of Court, accordingly, only provides
for the possibility of a panel of the Grand Chambeciding whether cases referred by
individuals should be examined by the Grand Chantbelf or by a chamber.

67. Following this exchange of views, the expett® aeiterated the concerns they had
already expressed at the meeting with Mr Naisnatncerning the circulation of the new
Court’s judgments and the accessibility of inforimaton ongoing proceedings.

Hudoc Databases

68. The members of the DH-PR participated in a destnation of the new data base
HUDOC.

Item 8 of the agenda: Items for the next meeting

69. The DH-PR decided to inscribe the followingngeon its agenda for the next meeting:

(). Preparation of a draft Recommendation on @ @Rration of certain cases at domestic
level following judgments of thEuropean Court of Human Righasd decisions of the
Committee of Ministers

().  Revision of the Rules of procedure of the Qoittee of Ministers concerning Article 54,
further to the entry into force of Protocol No. 11

(ii).  Publication and circulation of the case-lafvthe Convention organs in the Contracting
States

(iv)  Information concerning th€ouncil of Europe Human Rights Commissioner

v) Information from the Court

Item 9 of the Agenda: Dates of the next meetings

70. On condition that the necessary budgetary medhike provided by the Bureau of the
CDDH which will meet in Paris on 30 April 1999, tbéi-PR decided that its working group (cf
paragraph 6 above) will hold a meeting in Straspoumr 2-3 June 1999

71. The DH-PR decided to hold its 46th meeting -df) Beptember 1999

* k% %
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Appendix | / Annexe | : LIST OF PARTICIPANTS / LIST E DE PARTICIPANTS

ALBANIA/ALBANIE
Mr Genti BENDO, Programme Co-ordinator, Departmémt EuroAtlantic Cooperation,
Ministry of Foreign Affairs, Bd "Zhan d'Ark", No ZBTIRANA

ANDORRA/ANDORRE
/

AUSTRIA / AUTRICHE
Ms Brigitte OHMS, Deputy to the Head of Divisionrfinternational Affairs and General
Administrative Affairs, Bundeskanzleramt-Verfasssaignst, Ballhausplatz 2, 1014 WIEN

BELGIUM / BELGIQUE

M. Nathalie LECLERCQ, Conseiller adjoint, Ministéde la Justice, Direction générale de la
législation pénale et des droits de I'hnomme, Serdes Droits de I'Homme, Boulevard de
Waterloo 115, B-1000 BRUXELLES

BULGARIA/BULGARIE
Mr Ventzislav IVANOV, Director General of Internatial Organizations and Human Rights,
Ministry of Foreign Affairs, 2 Alexander Zhendov,sPOFIA - 1113

CROATIA/CROATIE
Mr Branko SOCANAC, Head of Human Rights Departmevitnistry of Foreign Affairs,
Medulicéva 34, 10000 ZAGREB,

CYPRUS / CHYPRE
Mr Demetrios STYLIANIDES, Former President Suprer@®urt, 3 Macedonia street,
Lycavitos, NICOSIA

CZECH REPUBLIC / REPUBLIQUE TCHEQUE
Mr Karel HEJC, Director, Human Rights Departmentnistry of Foreign Affairs, Loretanské
Namesti 5, 118 00 PRAGUE 1

DENMARK / DANEMARK
Ms Christina Toftegaard NIELSEN, Head of Sectionnistry of Justice, Slotsholmsgade 10,
DK-1216 COPENHAGEN K

ESTONIA / ESTONIE
Mr Peeter ROOSMA, Adviser to the Supreme Courtr&me, Lossi 17, 500093 TARTU

FINLAND / FINLANDE
Mr Arto KOSONEN, Director, Co-agent for the govermmt, Legal Department, Ministry of
Foreign Affairs, P.O. Box 176, SF-00161 HELSINKI

FRANCE
M. Pierre BOUSSAROQUE, Secrétaire du Ministere alésires étrangeres, 37 Quai d'Orsay,
75007 PARIS

GERMANY / ALLEMAGNE
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Mrs Susanne MADRICH, Adviser, RegierungsdirektorByundesministerium der Justiz,
Heinemannstr. 6, 53175 BONN

GREECE / GRECE
Mr Linos-Alexander SICILIANOS, Assistant Professbiiversity of Athens, Department of
International Studies, 14 Sina Street, 10672 ATHENE

HUNGARY / HONGRIE
Mr Lipot HOLTZL, Deputy Secretary of State, Kossdir 4., H-1055 BUDAPEST

ICELAND / ISLANDE
Ms Bjorg THORARENSEN, Director of Police and JudicAffairs, Arnarhvali, Ministry of
Justice, 150-REYKJAVIK

IRELAND / IRLANDE
Ms Emer KILCULLEN, Legal Adviser to the Council &urope and Human Rights Sections,
Department of Foreign Affairs, 80 St Stephen's GréeL-DUBLIN 2

ITALY /ITALIE
M. Roberto BELLELLI, Judge, Ministero delli AffarEsteri, Servizio del Contenzioso
diplomatico, dei Trattati e degli affari legislatifPiazzale della Farnesina, 00100 ROMA

REPUBLIC OF LATVIA /REPUBLIQUE DE LETTONIE
Mrs leva BILMANE, Head of International Law Divisip Ministry of Foreign Affairs, Brivibas
Bvld 36, RIGA Lv-1395,

LIECHTENSTEIN
apologised/excusé

LITHUANIA / LITUANIE
Mrs Sigute JAKSTONYTE, Deputy Director , Legal aimdernational Treaties Department,
Ministry of Foreign Affairs, J. Tumo-Vaizganto @0 VILNIUS

LUXEMBOURG
Mme Andrée CLEMANG, Conseiller de Direction, Mirést de la Justice, 16 boulevard Royal,
L-2934 LUXEMBOURG

MALTA / MALTE
Dr Patrick VELLA, Judge, The Law Courts, RepubltceBt, VALLETTA

REPUBLIC OF MOLDOVA/REPUBLIQUE DE MOLDAVIE
M. Vitalie NAGACEVSCHI, Directeur, Direction Agentgouvernemental et relations
internationales, 31 August 1989, 82, MD 2012 CHISIN

NETHERLANDS [ PAYS-BAS
Mr Roeland BOCKER, Ministry of Foreign Affairs, DefpJZ/IR P.O. Box 20061 - 2500 EB
THE HAGUE

NORWAY / NORVEGE
Ms Jane WESENBERG, Senior Executive Officer, Legish Department of the Royal
Norwegian Ministry of Justice, Post Box 8005 DegQ®B0 OSLO

POLAND / POLOGNE
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Mr Krzysztof DRZEWICKI, Agent of the Government ,ilistry of Foreign Affairs, Aleja
Szucha 23, 00 580 WARSAW

Ms Magdalena DEBSUA, Legal Adviser, 2 rue Geile00 STRASBOURG

PORTUGAL
Mr Antonio HENRIQUES GASPAR, Procurador-Geral Adpin Procuradoria Geral da
Republica, 140, rua da Escola Politecnica, P -11880A CODEX

ROMANIA / ROUMANIE
M. Aurel CIOBANU DORDEA, Agent du Gouvernement, Niétere de la Justice, 17, rue
Apolodon, RO-70 663 BUCAREST 1

RUSSIAN FEDERATION / FEDERATION DE RUSSIE

M. Yuri BERESTNEYV, Chef du Bureau de I'Agent ddddération de Russie aupres de la Cour
européenne des Doits de I'Homme, oulitsa llynka, B6d.20 GGPU, Présidenta Rossii, 103
132 MOSCOW

SAN MARINO / SAINT MARIN
/

SLOVAKIA / SLOVAQUIE
Mr Juraj KUBLA, Adviser, Ministry of Foreign Affag, Department for Human Rights, HIboka
cesta 2, 833 36 BRATISLAVA

SLOVENIA/SLOVENIE
Mrs Marija KRISPER KRAMBERGER, Juge a la Cour Supeé Vrhovko SodiSce Republike
Slovenije, Tavcarjeva 9, 1000 LJUBLJANA

SPAIN / ESPAGNE

M. Francisco Javier BORREGO BORREGO, Avocat deatEChef du Service Juridique
aupres de la Commission et la Cour européenneBraés de 'Homme, Ministere espagnol de
la Justice, Calle Ayala 5, ES - 28001 MADRID

SWEDEN / SUEDE
Mr Carl Henrik EHRENKRONA,_Chairman/Présidemtigh Court Judge, Vice-Chairman of
Chamber, Svea Court of Appeal, Svea hovratt, aBb%,2290, S-103 17 STOCKHOLM

Mr Tomas ZANDER, Legal Adviser, Ministry for ForeigAffairs, P.O. Box 16121, S-10323
STOCKHOLM

SWITZERLAND / SUISSE

M. Frank SCHURMANN, Chef de Section, Section desitdrde I'hnomme et du Conseil de
I'Europe, Office fédéral de la justice, Départenféderal de Justice et Police, Bundesrain 20,
CH - 3003 BERNE

"The_ former Yugoslav_Republic _of Macedonia"/"L'Ex-R épublique yougoslave de
Macédoiné'

Mr Zoran TODOROV, Third Secretary, Human Rights Beyment , Ministry of Foreign
Affairs, Dame Gruev, St. No 4 and 6, 91000 SKOPJE,
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TURKEY / TURQUIE
Mr Minci OZMEN, Legal Adviser, Permanent Represeotaof Turkey to the Council of
Europe, 23, boulevard de I'Orangerie, F-67000 STBABRG

Mile Alev GUNYAKTI, Adjoint au Représentant permamele la Turquie auprés du Conseil de
I'Europe, 23, boulevard de I'Orangerie, F-67000 S8SROURG

UKRAINE
Mr Kyryl ANDRIANOV, Attaché, Department for Euro-kintic Integration, Ministry of
Foreign Affairs, 1, Mykhaylivskg sq., KYIV, 252018

UNITED KINGDOM / ROYAUME-UNI
Ms Sally LANGRISH , Assistant Legal Adviser, Fonreignd Commonwealth Office, King
Charles Street, Room K106A, GB - LONDON SW1A 2AH

* % %

EUROPEAN COMMISSION/COMMISSION EUROPEENNE
Apologised/excusé

* * %

DIRECTORATE OF HUMAN RIGHTS / DIRECTION DES DROITS DE L'HOMME
SECRETARIAT :

Mr Fredrik SUNDBERG, Head of Unit/Chef de I'Unit®ecretary to the DH-PR/Secrétaire du
DH-PR

M. Alfonso DE SALAS, Principal Administrator/Admistrateur principal, Secretary to the
CDDH/ Secrétaire du CDDH,

Mlle Elena MALAGONI, Temporary staff/Agent temporai

Mr Pall Asgeir DAVIDSSON, Temporary staff/Agent tporaire

Mme Michele COGNARD, Administrative Assistant/Adaiste administrative
Ms Bethan HARVEY, Administrative Assistant/Assidiaadministrative

Mr Paul MAHONEY, Deputy Registrar of the Europeanu@@ of Human Rights/Greffier
adjoint de la Cour européenne des Droits de 'Homme

Mr Stanley NAISMITH, Head of Information Technolognd Publications Unit

Mr Mark NEVILLE, Head of Section for Democratic $thity Programmes/Chef de la
Section des programmes pour la stabilité démocratiq

Mr Tim LISNEY, Information Manager/Expert en tectogies de 'information
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Interpreters/Interpretes

Mme Corinne McGEORGE
Mme Julia TANNER
M. Robert SZYMANSKI

* % %
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Appendix Il : AGENDA

1. Opening of the meeting and adoption of the agead
2. Election of the Vice-Chairman
3. Preparation of a draft Recommendation on reopenig or re-examination of certain

cases at domestic level following judgments of thEuropean Court of Human
Rights and decisions of the Committee of Ministers

- Terms of reference given by the CDDH to the DH-RPR60November 1998 of which
the Ministers Deputies took note at their 653rd tinge
(16-17 December 1998)

DH-PR (99) 1

- Preliminary elements for a draft Recommendatiec(etariat memorandum)

DH-PR (99) 2

- Reopening of proceedings: overview of relatedonat legislation and case-law (former
documenDH-PR (98) lrevised text)

DH-PR (99) 3

- Further comments and information (former documBii-PR (98) 8 Addendum
revised text)
DH-PR (99) 4

- Extract from the report of the 45th meeting &f @DDH
(3-6 November 1998)

DH-PR (99) 5

- Report of the 44th meeting of the DH-PR
(15-18 September 1998)
DH-PR (98) 11

4. The implementation of the judgments of the Europan Court of Human Rights:
preliminary exchange of views on the revision of # Rules of procedure of the
Committee of Ministers concerning Article 54, further to the entry into force of
Protocol No. 11

- Ad hoc terms of reference given by the Minist@eputies at their 653rd meeting
(16-17 December 1998)

DH-PR(99) 1

- Extract from the report of the 45th meeting & @DDH
(3-6 November 1998)

DH-PR (99) 5

- Rules of procedure of the Committee of Ministers

- Rules of procedure of the European Court of HuRghts
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Information document on summaries prepared by threcidrate of Human Rights
following each HR meeting of the Committee of Miais

DH-PR (99) 6

Reply from the Committee of Ministers to writtenegtion raised on 10 September
1998 by a number of members of the Parliamentasgibly concerning the execution
of certain judgments forwarded to, or certain cgsmsding before the Committee of
Ministers

Doc. 8253Assembly

Report of the 44th meeting of the DH-PR
(15-18 September 1998)
DH-PR (98) 11

Publication and circulation of the case-law of te Convention organs in the
Contracting States

Rules of procedure of the European Court of HuRhts
Overview of the existing situation (former docungebBH-PR (98) 3and9: revised

texts)
DH-PR (99) 7 prov.

Report of the 44th meeting of the DH-PR
(15-18 September 1998)
DH-PR (98) 11

Information document on Hudoc databases
Exchange of views on the Council of Europe HumaRights Commissioner

Information document on the draft terms of refeeeatthe Council of Europe Human
Rights Commissioner

DH-PR (99) 8

Other business
Items for the Agenda of the next meeting

Dates of the next meetings

* * %
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Appendix Ill : Preliminary elements for a draft Recommendation concerning the
reopening or re-examination of certain cases at doastic level following judgments of the
European Court of Human Rights and decisions of th€ommittee of Ministers

[Version made by the Working Group of the DH-PR
as a basis for further discussions]

Elements for drafting the Preamble

a. Noting that under Article 46 of the Conventitve Contracting Parties have accepted
the obligation to abide by the final judgment o tGourt and that the Committee of
Ministers shall supervise its execution,

b. Bearing in mind that in certain circumstances #ibove-mentioned obligation may
entail the adoption of measures, other than justfaation awarded by the Court in
accordance with Article 41 of the Convention andjeneral measures, to remedy the
situation caused by the violation of the Conventgmthat the applicant is put, as far
as possible, in the same situation as he enjoyed far the violation (restitutio in
integrum);

C. Noting that it has to be decided by the comgea@rthorities of the respondent State
what measures are most appropriate to achieveutestin integrum, taking into
account the means available under the national $ggtem;

d. Bearing in mind, however, that the practice bé tCommittee of Ministers in
supervising the execution of the Court's judgmead avidenced that in exceptional
circumstances reopening of proceedings [in theonaticourts] or re-examination of
the case [by any other authority] has proved thetrafiicient, if not the only, means
of achievingrestitutio in integrum;

[e. Noting that the absence of such a possibilggg put certain Contracting Parties in a
difficult position when considering available meaesuto comply with their obligation
under Article 46 of the Convention...]

Elements for drafting the operative part

f. The Contracting Parties are encouraged to exarttiair national legal systems
with a view to ensuring that there exist adequatesibilities of reopening of proceedings
[in the national courts] or re-examination of these [by any other authority] in cases
where the Court has found a violation of the Cotieen in particular where:

(1) the applicant continues to suffer very serioggative consequences because of
the outcome of the domestic decision at issue, lware not adequately remedied by just
satisfaction and cannot be rectified except by eaom or re-examination

and

(i) (@) the Court has found the impugned domesteacision contrary to the
Convention on its merits; or
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(b) procedural errors of such gravity have beealdished by the Court that they cast a
serious doubt on the outcome of the domestic ptbhregs complained of.

[..]

Points for possible consideration in the Explangtoremorandum

- Effect of reopening / re-examination on thirdtpes

- Emphasis on criminal cases

- Who requests reopening / re-examination? Theeagpgl? Competent authorities?
- Mass cases

- Just satisfaction / reopening

* % %
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Appendix IV : Questionnaire regarding the dissemindion of the Court's case-law

Introductory remark

Much of the information sought below may well attgaexist in the documenbDH-PR
99)7prov.prepared by the Secretariat for the DH-PR™S #eeting 16-19 March 1999. In case
the information provided therein on a certain p@raccurate and complete a simple reference to

the relevant section of the document is enough.

A. Distribution to domestic courts and authorities
1.
a) To what extent does the State ensure distribwtidhe most important European Court

of Human Rights judgments to the domestic courtisaarthorities?

b) In particular, is distribution ensured by thepfume Courts, the competent government
ministries or some other body, e.g. Parliament ?

C) What means of distribution is chosen: accessdatabase; distribution of paper copies;
inclusion of summaries in information bulletins.etc

d) Are judgments concerning the State at issuetfamibinding on the State in contrast to
judgments against other States, subject to spdistabution rules?

2. If the State has not involved itself in thistdimition on a regular basis, how is the
European Court of Human Rights case-law made dlaita the domestic courts and authorities
and what means of distribution is chosen?

3. What access do domestic courts and authoritige to the Internet (e.g. do domestic
courts and administrative authorities in generakhthe necessary technical equipment? If so, is
access effective (quick access, stable conneetor),?)

4, To what extent are translations made in youmtguof facts or summaries of the
European Court of Human Rights' judgments ?

Distribution to lawyers and to the public
5.

a) How is the European Court of Human Rights’ dasemade available to lawyers and
the public in your country ? (in particular whalerdo bar associations play ?)

b) If distribution is ensured through publicationghat is the circulation of these
publications?

C) What is contained in the publications: full texddgments, extracts or summaries?

d) Are judgments referred to in translation orhia briginal languages (French or English)?

* * *



