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Introduction

1. The Group of Specialists on access to offica@uinents (DH-S-AC) held its 12th
meeting in Strasbourg from 18 to 20 January 200&, Mr Frankie SCHRAM (Belgium)
in the chair. The list of participants appeardAppendix | The agenda, as adopted, is
reproduced in Appendix.ll

2. In the course of the meeting, and in accordanite its terms of reference
(Appendix I1I), the DH-S-AC began the preparatory work necesgradyafta free-standing
legally binding instrument establishing the prinegpof access to official documents. Its
first task was to prepare a draft interim reporpgéndix 1V) for the CDDH setting out
specific proposals for the content (i) and form @f the instrument and considering the
question of a possible mechanism for monitoring gieence with the instrument (iii).

Content

3. The majority of the experts of the DH-S-AC ddesed that the main purpose of
the instrument was to enshrine, as an individuafpreeable right, the principle of
universal access to official documents. Some egpeould have preferred a more flexible
approach. Considering that the principles setinuRecommendation Rec(2002)2 on
access to official documents served as a standattuis respect the DH-S-ACexamined
each of these principles in detail in order to tdgr{a) those that should be transposed into
the future instrument as binding provisions ("haode" of minimum basic standards with
which all countries' legislation must comply); (Bose that should remain flexible
(provisions indicating objectives to be attainedlevkeaving the Parties free to choose the
means of achieving them); and (c) those that wbelghroposed to the Parties in the form
of "a la carté provisions. Thesed'la carté provisions should make possible to adapt the
instrument in the light of national systems (in talar with regard to the distinction
between "access to official documents" and "acteesgormation™).

4. At the end of this initial examination, the [B4AC made specific proposals to the
CDDH, reflected in the draft interim report, withoat that stage submitting drafting
proposals. The latter proposals would be drawratup later date, with due regard, in
particular, for domestic law and practice in thsd and the need for co-ordination with
other relevant legal instruments, in particular @Gation No. 108 for the Protection of
Individuals with Regard to Automatic ProcessingPefsonal Data.

! Reproduced, with the explanatory memorandum in Wpcument DH-S-AC(2002)003.
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Form

5. A great majority of the experts of tBH-S-AC rejected the idea of an additional
Protocol to the ECHR. It held a detailed discussioth a representative from the Legal
Advice Department and Treaty Office about the wasidorms the draft legally binding
instrument might take The DH-S-AC was in favour of a conventisuai generis(see the
draft interim report below).

Mechanism

6. The DH-S-AC considered the extent to which llofo-up mechanism would add

value to the convention. The Group felt that anjof@-up mechanism would need to take
account of both budgetary constraints within theu@i of Europe and the regulatory
impact on those public authorities subject to thldw-up.

7. The majority of the experts of the DH-S-AC woulsh a classic mechanism in the
form of a convention-based committee responsible mmnitoring application of the
convention. It was, however, aware of the costumh a proposal. On a preliminary basis,
the DH-S-AC consequently studied other alternativiésherefore indicated that the future
convention could contain a provision whereby a repould be submitted every five years
to the Committee of Ministers on the state of impdatation of the convention. One of the
options that the DH-S-AC suggested concerned atipahccomplementary means to be
used for preparing the report: (a) continuing ttdhem annual two-day meeting of the DH-
S-AC in Strasbourg to monitor, in practice, the liempentation of the convention and co-
ordinate the tasks necessary for the preparatigdheofive-yearly report; (b) setting up a
network of experts (appointed by each of the Cdwidturope member States) to (i) share
good practice, (ii) help those State Parties thateguested to deal with specific problems
they encountered in implementing the convention @idsend in information for the
report. They could, for instance, meet in Straspavery five years when the report was
adopted, for example on the occasion of a seminaronference on access to official
documents.

8. The DH-S-AC noted that, in accordance withtihreetable adopted by the CDDH,
the 13th meeting of the Group of Specialists wdale place from 31 May to 2 June 2006
and the 14th meeting from 6 to 8 December 2006.

2 The Department's analysis is set out in documé&hSPAC(2006)003.
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Annexe |

List of participants

(a) Member States / Etats membres

BELGIUM / BELGIQUE

M. Frankie SCHRAM, Secrétaire de la Commission céacaux documents administratifs,
Service Public fédéral « Intérieur » - Secréta@®&DA, rue des Colonies 11, B-1000
BRUXELLES, Président du DH-S-AC, Chair of the DHAE-

BULGARIA / BULGARIE
Mme Emanuella TOMOVA, Représentation permanentia dlgarie aupres du Conseil de
I'Europe, 22 rue Fischart, F-67000 STRASBOURG

Mr Krassimir BOJANOV, Deputy to the Permanent Repreative of Bulgaria, Permanent
Representation of Bulgaria to the Council of Euro®#2 rue Fischart, F-67000
STRASBOURG

DENMARK / DANEMARK
Mr Mohammed AHSAN, Danish Ministry of Justice, HeafdlSection, Constitutional Law
Division, Slotholmsgade 10, 1216 KABENHAVN K

FRANCE

M. Laurent VEYSSIERE, 1. Rapporteur a la Commissidlacces aux documents
administratifs (CADA), 2. Conservateur du patrin@inCentre historigue des Archives
nationales (CHAN), 60 rue des Francs-Bourgeoiss603 PARIS

GERMANY / ALLEMAGNE

Dr. Serge-Daniel JASTROW, Judge, Legal Adviser, Adstrative Law and Procedure,
including European aspects, Federal Ministry of lititerior, Alt-Moabit 101D, D-10559
BERLIN

ITALY /ITALIE
Apologised/excuse

NETHERLANDS / PAYS-BAS

Mr Jan van SCHAGEN, Senior Legal Adviser, Consttol Affairs and Legislation
Department, Ministry of the Interior and Kingdom|&ens, P.O. Box 20011, 2500 EA
THE HAGUE

Ms Diana van DRIEL, Senior Legal Adviser, Constdnal Affairs and Legislation
Department, Ministry of the Interior and Kingdom|&ens, P.O. Box 20011, 2500 EA
THE HAGUE
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NORWAY / NORVEGE
Mr Magnus Hauge GREAKER, Legal Adviser, Legislatiaepartment, Ministry of Justice
and the Police, P.O. Box 8005 Dep, N-0030 OSLO

POLAND / POLOGNE
Ms Monika EKLER, Second Secretary, Legal and Tréapartment, Ministry of Foreign
Affairs, Al. Szucha 23, PL-WARSAW 00-580

PORTUGAL

M. Jorge Alberto DE SOUSA DE MENEZES FALCAO, Corligeijuridique au Bureau des
Relations Internationales, Bureau des Relatiomsrationales et de la Coopération, Ministere
de la Justice, Rua Sousa Martins n° 21, 7, 1050-B3BOA

FEDERATION DE RUSSIE
Mr Yassen ZASSOURSKY, Dean and Professor, Factilfpornalism, Ulitsa Mokhovaya 9,
103914 MOSCOW

SPAIN / ESPAGNE
M. Ignacio BLASCO LOZANO, Agent auprés de la Cowrapéenne des Droits de
I'Homme, Abogacia del Estado ante el TEDH, MinistfyJustice, c/Marqués del Duero, 6,
E - 28001 MADRID

SWEDEN / SUEDE
Ms Helena JADERBLOM, Chief Judge, Lansratten, B2 SE-103 17 STOCKHOLM

TURKEY/TURQUIE
Apologised / excusé

UNITED KINGDOM / ROYAUME-UNI

Mr Paul BOYLE, Head of Information Rights PolicyDdta Protection & Freedom of
Information), Department for Constitutional Affaideformation Rights Division, Selborne
House, 54 Victoria Street, LONDON SW1E 6QW

* * *

(b) Observers / Observateurs

1. European Committee on Legal Co-operation / Condt européen de coopération
juridique (CDCJ)

Mme Teresa GORZNSKA, Chef du Département de droit administratif, itvéa de
Conférence, Institut des Sciences Juridiques, Auadpolonaise des Sciences, NoSwyiat
72, PL - VARSOVIE 00-330, Poland

Mr Pekka NURMI, General Director, Ministry of Jusj Eteldespanadi 10, PO Box 25, FIN-
00130 HELSINKI, Finland
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2. Steering Committee on the Media and New Commuration Services / Comité
directeur sur les médias et les nouveaux services dommunication (CDMC)

Mrs Sebnem BILGET, Head of International Relati@epartment, Radio and Television
Supreme Council, Bilkent Plaza B-2 Blok, 06530 Bilk ANKARA, Turkey

3. Comité consultatif de la Convention pour la progction des personnes a I'égard du
traitement automatisé des données a caractere perswel [STE 108] (T-PD) /
Consultative Committee of the Convention for the Potection of Individuals with regard
to Automatic Processing of Personal Data [ETS 108T-PD)

Mr Paul BOYLE
(voir sous Royaume-Uni)

4. European Commission / Commission européenne
M. Marc MAES, Administrateur Principal, Secrétartaénéral - Unité « Transparence et
sociéteé civile », BERL 8/146, B-1049 BRUXELLES

5. Conseil International des Archives / Internatioml Council on Archives (CIA)
Apologised/Excusé

6. Article XIX
Apologised/Excusé

7. Open Society Justice Initiative
Ms Helen DARBISHIRE, Executive Director of Access$d Europe, calle Guttierez Solana 8,
28036 MADRID, Spain

Ms Sandra COLIVER, Senior Legal Officer for Freedohinformation & Expression, 400 W
59th Street, NEW YORK, NY, 10019, U.S.A.

* * *

OTHER PARTICIPANTS/AUTRES PARTICIPANTS
M. Daniele CANGEMI, Service du Conseil juridiqueBatreau des traités du Conseil de
I'Europe, Direction générale | — Affaires juridicaie

* * *

SECRETARIAT

Directorate General of Human Rights - DG 1l / Diredion Générale des Droits de
I'Homme — DG I, Council of Europe/Conseil de I'Europe, F-67075 Strasbourg Cedex
Fax number : 0033 3 88 41 27 93

M. Alfonso DE SALAS, Head of the Human Rights lgg@vernmental Cooperation
Division / Chef de la Division de la coopératioteirgouvernementale en matiere de droits
de 'homme,
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M. Mikaél POUTIERS, Administrator / Administrateuduman Rights Intergovernmental
Cooperation Division / Division de la coopératiomergouvernementale en matiere de droits
de 'homme,_Secretary of the DH-S-AC / Secrétaurd®ii-S-AC

Ms Nadia KHAFAJI, Assistant / Assistante, HumanRgintergovernmental Programmes
Department / Service des Programmes intergouverm=uone en matiere de droits de
’'hnomme

Mme Michele COGNARD, Assistant / Assistante, HumBRights Intergovernmental
Cooperation Division / Division de la coopératiamtergouvernementale en matiere de
droits de I'hnomme

Interpreters / Interprétes
Mme Chloé CHENETIER
M. Didier JUNGLING

M. Olivier OBRECHT
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Appendix Il

Agenda

ltem 1: Opening of the meeting and adoption of the agefed

Working document

- Report of the 11 meeting of the DH-S-AC (22-24 September
2004)

ltem 2: Elaboration of a draft legally binding
instrument on access to official documents

i. Examination of the various possible forms

Working documents

- Terms of reference with a view to preparing a diafally
binding instrument on access to official documents

- Extracts from the reports of the 60th and 61st ingetof the
Steering Committee for Human Rights (CDDH) (14-1ihe)
and 22-25 November 2005)

- Analysis of the Council of Europe's Legal Advicegagment
and Treaty Office concerning the various possiblent of the
draft legally binding instrument on access to édficilocuments

- Recommendation Rec (2002) 2 of the Committee ofisttns

to member states on access to official documentd an
Explanatory Memorandum

ii. Adoption of an interim report to be transmitted to the CDDH

with precise proposals as to the content and form of the instrument

DH-S-AC(2004)003

DH-S-AC(2006)001

DH-S-AC(2006)002

DH-S-AC(2006)003

DH-S-AC(2002)003

Item 3:  Organisation of future work: working methods for the next meeting and

dates of this meeting



9 DH-S-AC(2006)004

Appendix I

Terms of reference of the CDDH for the DH-S-AC witha view to drafting a legally
binding instrument on access to official documents

Adopted by the CDDH at its 8meeting (14-17 June 2005)
on the basis of thad hocterms of reference adopted by the Ministers’ Diesuat their 928 meeting (3-4 May 2005)

1. Name of the Group:

Group of Specialists on access to official docum¢bH-S-AC)
2. Type of Group:

Group of Specialists

3. Source of terms of reference:

Steering Committee for Human Rights (CDDH)

4, Specific terms of reference:

To begin work on drafting a free-standing legaligding instrument establishing the principles on
access to official documents, accompanied by ataegry report, based on Recommendation
Rec(2002)2 on access to official documents, addpgatie Committee of Ministers on 21 February
2002 at the 784th meeting of the Ministers' Deputi8uch an instrument should take due account
of domestic law and practice in this field.

When elaborating such an instrument, the DH-S-ACtake into account any further instructions
from the Committee of Ministers, as well as the chée ensure compatibility and coherence
between any new instrument and the ConventionHerRrotection of Individuals with regard to

Automatic Processing of Personal Data of 28 Janui@81 (CETS No. 108). It will also take into

account Recommendation Rec (2000) 13 of the Comenitf Ministers to Member States on a
European policy on access to archives, adoptethddyCbmmittee of Ministers on 13 July 2000 at
the 717th meeting of the Ministers’ Deputies.

The DH-S-AC is requested to present an interim nteothe CDDH before 15 March 2006 in
which it will make precise proposals as to the enhtind form of the instrument.

5. Membership of the Group of Specialists:

a. The Group shall be composed of representatifabeofollowing Member States:
Belgium, Bulgaria, Denmark, France, Germany, ltalye Netherlands, Norway,
Poland, Portugal, Russian Federation, Spain, Swedemnkey and the United
Kingdom.

b. two representatives of the European Committed.egal Co-operation (CDCJ), as
observers.
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6.

one representative of the Steering Committee tlhm the Media and New
Communication Services (CDMC), as observer.

one representative of the Consultative Commitfebe Convention for the Protection
of Individuals with regard to Automatic ProcesswfgPersonal Data [CETS 108] (T-
PD), as observer.

The Council of Europe budget will bear the tteared subsistence expenses for the
above-mentioned persons.

The European Commission, the International Coumt Archives Article XIX and
Open Society Justice Initiativeay participate in the work of the Group of Spesta)
as observers and without defrayal of expenses.

Working structures and methods:

In order to carry out its functions, the Group nsagk advice of external experts, have recourse to
consultants and consult with relevant non-goverritelesrganisations and other members of the
civil society.

The CDDH may authorise the admission of other alessrto the Group of Specialists.

7.

Duration:

These terms of reference shall expire on 30 Juf&.2Zthe DH-S-AC will submit an interim report
before 15 March 2006.
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Appendix IV

Interim report
Introduction

1. The Group of Specialists on access to offic@iwents (DH-S-AC) held its 12
meeting on 18-20 January 2006, with Mr Frankie SBNR(Belgium) in the chair. In
accordance with its terms of reference (see Appeiid), the DH-S-AC began the
preparatory work necessary to draffree-standing legally binding instrument settmg
the principles relating to access to official doemts. Its first task was to prepare this
interim report, in which it makes proposals as be tontents and the form of the
instrument. At the meeting the Group considered ithaas preferable not to discuss both
issues separately, i.e. the different forms a lgdmhding instrument could take and, on the
other hand, the contents of such an instrumenttla@gossible monitoring mechanism to
be set up. It was of the view that the last twoeatpwould have a direct influence on the
type of instrument to be chosen.

2. This interim report is submitted to the Steeri@dgmmittee for Human Rights
(CDDH) in accordance with the terms of referenaeneed from it.

3. As requested in the terms of reference, the BAM=Sbased its work on the
elements contained in Recommendation Rec (2002)acmess to official documents,
adopted by the Committee of Ministers on 21 Felyr @802, at the 784 meeting of the

Ministers’ Deputies.

4. Another element which the DH-S-AC kept in mindsithe balance to find between
the need to ensure the effectiveness of the follpwmechanism and the budgetary
constraints of the Council of Europe.

5. Moreover, the Group considered that it will dfeprime importance to ensure that
the future instrument be compatible with other #xgsinternational instruments, notably
the Convention for the Protection of Individualsttwregard to Automatic Processing of
Personal Data of 28 January 1981 (CETS No. 108) #&mdtake into account
Recommendation Rec (2000) 13 of the Committee afidters to Member States on a
European policy on access to archives, adoptedhdoyCbmmittee of Ministers on 13 July
2000 at the 717th meeting of the Ministers’ Degitie

6. The DH-S-AC’s approach in its interim reporttigeefold: (i) contents of the
legally binding instrument; (ii) possible follow-upechanism to set up; (iii) legal form of
the instrument.
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l. CONTENTS OF THE LEGALLY BINDING INSTRUMENT

7. As indicated above, the principles of the lgghlhding instrument should be based
on those contained in Recommendation Rec(2002)2 Grbup considered that, because of
its subject, the legally binding instrument shoulot be limited to set out rights and
obligations. Provisions should be added to spewifydalities for their implementation
(conditions of access, possible exceptions, ...). DReS-AC examined all the principles
contained in Recommendation Rec(2002)2 in ordedei@rmine those which should be
considered as “core principles”, those for whichmare flexible application would be
possible and those which would be proposed to d%ads a la carté provisions. The
Group did not, at this stage, take any formal dexisn the classification of the principles
in those three categories. It, however, startesbto out provisions that should be included
with the “core principles” from others which couté applied in a more flexible way. It
will come back on this classification at its nex¢eting and will refine it when drafting the
legally binding instrument.

8. On a provisional basis, the experts considenat the following principles of the

recommendation should be among the “core princippéshe provisions of the legally

binding instrument. This would therefore form a mmam compulsory basis for States
Parties for their legislation and their nationagice”

0] access of everyone to official documéritis principle was accepted by all the
experts. Most of them considered in addition thahbuld be recognised as an
individual subjective and accountable right. Othersthe contrary, would have
preferred a more flexible approach which wouldibetéd to state the principle
as an obligation for the public authorities;

(i) exhaustive list opossible limitationy

% The Group did not discussed, at this stage, theige wording of the principles that it recommentiede
retained in the future legally binding instrumenherefore, the list below only concerns principéesl not
drafting suggestions.

* Principle 11l of the recommendation (General pijite on access to official documents):

“Member states should guarantee the right of everyorhave access, on request, to official documesits
by public authorities. This principle should appljthout discrimination on any ground, including thaf
national origin”

® Principle IV, paras 1 and 2 of the recommendatitwssible limitations to access to official docuisgn
“1. Member states may limit the right of accessffizial documents. Limitations should be set down
precisely in law, be necessary in a democraticetgcand be proportionate to the aim of protecting:

i. national security, defence and internationalaténs;

ii. public safety;

iii. the prevention, investigation and prosecutafrcriminal activities;

iv. privacy and other legitimate private interests;

v. commercial and other economic interests, be gssate or public;

vi. the equality of parties concerning court prodiegs;

vii. nature;

viii. inspection, control and supervision by puldigthorities;

ix. the economic, monetary and exchange rate galiof the state;
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(i)  possibility ofpartial accesgo the documefit

(iv)  principle according to which the applicant for dfiatal document should not
be obliged to giveeasonsfor having access to the said document

(V) prompt processingf any request for communication of an officiatdment;

(vi) refusal of a request for an official document ik trequest is manifestly
unreasonablé;

(vii) motivation for the possible refusay a public authority to grant acc&$s

(vii)  setting up amppeal procedurg;

(ix)  provision specifying that nothing prevents Parfiregn regulatingaccess in a
more favourable wathan what is provided for in the instrument arat tion no
account, provisions from this instrument can berprieted so as to restrict a
more favourable access regime already recognisaciate Party.

X. the confidentiality of deliberations within oetiween public authorities during the internal
preparation of a matter.
2. Access to a document may be refused if theodis@ of the information contained in the official
document would or would be likely to harm any &f ithterests mentioned in paragraph 1, unless tigesmn
overriding public interest in disclosufe.

® Principle VII, para. 2 of the recommendation (Ferofi access to official documents):

“2. If a limitation applies to some of the inforneatiin an official document, the public authorityoskd
nevertheless grant access to the remainder ofif@mation it contains. Any omissions should betje
indicated. However, if the partial version of thecdment is misleading or meaningless, such accagshm
refused:

" Principle V, para. 1 (Requests for access to iafflocuments):
“1. An applicant for an official document should betobliged to give reasons for having access&o th
official document.

8 Principle VI, para. 3 of the recommendation (Pssa®g of requests for access to official documents)
“3. A request for access to an official documenukhbe dealt with promptly. The decision should be
reached, communicated and executed within anyltimewhich may have been specified beforehand.

° Principle VI, para. 6 of the recommendation (Pssa®g of requests for access to official documents)
“6. A request for access to an official document nhay refused if the request is manifestly
unreasonablé.

10 Principle VI, para. 7 of the recommendation (Pssieg of requests for access to official documents)
“7. A public authority refusing access to an offidacument wholly or in part should give the reason
for the refusal.

1 Principle IX of the recommendation (Review proceju

“1. An applicant whose request for an official doentrhas been refused, whether in part or in full, o
dismissed, or has not been dealt with within theetlimit mentioned in Principle VI.3 should haveess to

a review procedure before a court of law or anotimetependent and impartial body established by law.

2. An applicant should always have access to areditipus and inexpensive review procedure,
involving either reconsideration by a public authgror review in accordance with paragraph 1 abdve.

2 preamble of the recommendation:

“Stressing that the principles set out hereafterstitute a minimum standard, and that they should be
understood without prejudice to those domestic lang regulations which already recognise a widegshti

of access to official documerits.
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9. Conversely, the following principles should beafted in a way that allows a
flexible application:

0] setting-up oftime limits beyond which the possible limitations to access to
official documents would no longer apply

(i) referral of the applicantto the competent public authority when the public
authority from which the official document was regted does not holdi

(i)  help given by the public authority to the applicantitentify the requested
official document’;

(iv)  referral of the applicant to easily accessiiternative sources;

(V) information of the publiabout its rights of access to official documems a
how that right may be exercisgéd

(vi)  training of public officialson their duties and obligations with respect te th
implementation of the right of access to officiacdment&®;

(vii)  efficient management of documesisthat they are easily accessifle

(viii) application of clear and established rules forgheservation and destruction of
document?;

13 Principle 1V, para. 3 of the recommendation (Palssimitations to access to official documents):
“3. Member states should consider setting time dinbiéyond which the limitations mentioned in
paragraph 1 would no longer apply.

4 Principle VI, para. 4 of the recommendation (Pssireg of requests for access to official documents)
“4, If the public authority does not hold the regedsofficial document it should, wherever possible,
refer the applicant to the competent public auttyati

15 Principle VI, para. 5 of the recommendation (Pssig of requests for access to official documents)
“5, The public authority should help the applicaas, far as possible, to identify the requesteciafi
document, but the public authority is not underuydto comply with the request if it is a documwehich
cannot be identified.

18 Principle VII, para. 3 of the recommendation (Fsrof access to official documents):
“3. The public authority may give access to an iaffidocument by referring the applicant to easily
accessible alternative sources.

Y Principle X, para. 1, i. of the recommendationrfementary measures):
“1. Member states should take the necessary measures
i. inform the public about its rights of accessdfficial documents and how that right may be
exercised;

18 principle X, para. 1, ii. of the recommendatiomiitplementary measures):
“1. Member states should take the necessary measuies)
ii. ensure that public officials are trained in theduties and obligations with respect to the
implementation of this right;

19 Principle X, para. 2, i. of the recommendationrfementary measures):
“2. To this end, public authorities should in pautar:
i. manage their documents efficiently so that tieyeasily accessiblg;

2 pPrinciple X, para. 2, ii. of the recommendatiomiitplementary measures):
“2. To this end, public authorities should in pautar: (...)
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(ix)  information on the matters or activities for which public awthes are
resp)g?sible (for example, drawing up of lists agisters of the documents they
hold)™;

x) proactive action to make publiigformation of interest to the general pubfic

10. Finally, other provisions of the future legatiynding instrument could be proposed
to Parties asa la carté provisions.

11. The DH-S-AC retained the idea that States €amvould be encouraged to go
further than simply accepting the minimum standamistained in the “core principles” of
the future legally binding instrument.

12. In addition, the DH-S-AC considered, that theplanatory report of the legal
instrument could provide examples of good practioen which States Parties would be
encouraged to draw inspiration. These examplesdcbel drawn, in particular, from
Recommendation Rec(2002)2 and its explanatory mamdomm as well as th@uide on
access to official documenthe relevant replies to the questionnaire ononatipracticé’
and any more recent practice.

13. Finally, the Group took note that some natiosgbtems are based on the
recognition of a right of access to official docurtee whereas some others rely on the
recognition of a right of access to information @ipublic authorities have in their

possession. It noted that this difference coulderdgifficulties in the implementation of the

principles recognised in the legal instrument. Tid-S-AC thus considered that the

instrument should be sufficiently flexible to co\math approaches.

ii. apply clear and established rules for the pres¢ion and destruction of their documerits;

2L Principle X, para. 2, iii. of the recommendati@omplementary measures):
“2. To this end, public authorities should in pautar: (...)
iii. as far as possible, make available information the matters or activities for which they are
responsible, for example by drawing up lists oriseags of the documents they hbld.

22 principle XI of the recommendation (Informationdeapublic at the initiative of the public authcei):

“A public authority should, at its own initiative dinvhere appropriate, take the necessary measuresate
public information which it holds when the provisiof such information is in the interest of promgtithe
transparency of public administration and efficignwithin administrations or will encourage informed
participation by the public in matters of publidénest”

%3 See documents DH-S-AC(2004)001, Analysis of reptie the questionnaire on the implementation of
Recommendation Rec(2002)2 on access to officialishents and DH-S-AC(2004)001add bil, Compilation
of the replies to the questionnaire.
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Il. FOLLOW-UP MECHANISM

14.  When considering this question, the DH-S-A@ hegard to the added value which
such a follow-up mechanism would bring to the lgghinding instrument. The Group felt
that , when this issue is discussed, both budgetamgtraints within the Council of Europe
and its impact on those domestic authorities resipterfor the follow up of the domestic
legislation on access to official documents wileddo be kept in mind.

15.  The majority of the experts of the DH-S-AC waebulish a classic mechanism in the
form of a convention-based committee responsibienfonitoring application of the legally
binding instrument. However, aware of the cost wéhsa proposal, it studied possible
alternatives. It indicated that the future instrimneould contain a provision whereby a
report would be submitted every five years to tleen@ittee of Ministers on the state of
implementation of the instrument.

16. The DH-S-AC suggested practical, complementaggans to be used for preparing
the five-year report:

(a) continuing to hold an annual two-day meetinghef DH-S-AC in Strasbourg to
monitor the implementation of the instrument andodotdinate the tasks
necessary for the preparation of the five-year mepo

(b) setting up a network of experts (appointed bgheof the Council of Europe
member States) to (i) share good practice, (iip Hbbse State Parties which
requested assistance to deal with specific probléhey encountered in
implementing the instrument, and (iii) send in mf@tion for the report. They
could, for instance, meet in Strasbourg every fpgars when the report is
adopted, for example on the occasion of a seminaopference on access to
official documents.

lll.  LEGAL FORM OF THE INSTRUMENT

17. A great majority of the experts of the DH-S-A€jected the idea of an additional
Protocol to the ECHR. After a detailed discussiatin\a representative of the Legal Advice
Department and Treaty Office about the various #ortinat the draft legally binding
instrument might také&, the DH-S-AC considered that the instrument shiwalde the form
of a conventiorsui generiswhich would notably include:
- a minimum basis with compulsory provisions;
- provisions that allow a more flexible applicatidrvat do not prejudge means to
be used to reach it;
- “ala carté provisions;
- afollow-up mechanism which could take the formfof,example, a five-yearly
report / possible assistance to those State Pahasso wish / a forum of
exchange of good practice.

* * *

% The Department's analysis is set out in documéhSPAC(2006)003.
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18. The DH-S-AC considers that the proposals coathiin this interim report are a
good starting point for the elaboration of a daftding instrument.

19. In submitting this interim report to the CDDkhe DH-S-AC considers that it
fulfilled its terms of reference.



