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Introduction

1. The Group of Specialists on access to offiaibrimation (DH-S-AC) held its ®
meeting from 7 to 8 March 2002 at tliRalais de I'Europe Strasbourg, with Ms Tonje
MEINICH (Norway) in the Chair.

2. The list of participants is set out in AppendixThe agenda as adopted appears in
Appendix Il with references to the working documents.

3. During this meeting the DH-S-AC in particular:

- Decided on the follow up t®Recommendation Rec (2002)d? the Committee of
Ministers to member states on access to official documentparticular the procedure to
follow with a view to organising a seminar on 2788vember 2002 and the preparation of a
booklet;

- held an exchange of views with the representatitee European Ombudsman.

Item 1 of the agenda Opening of the meeting and adoption of the agenda
4, See introduction.
Item 2 of the agenda: Exchange of views on possible activities to impleant the

Recommendation Rec (2002) 2 on access to officiadldrmation

5. The Chair recalled that the Committee of Ministead adopted the recommendation
on access to official information (RecommendatioacR2002) 2) on 21 February. In
considering the text the Deputies had congratuldtedyroup on its excellent work.

6. The Secretariat said that terms of referendbeDH-S-AC had been extended to the
end of 2002 so that the group could work on impletaigon of the recommendation and
consider what concrete problems implementation tn@guse in the member states. The
seminar and booklet were highly relevant to thisede activities would amount to an initial
response byhe CDDHto the decisions taken by the Ministers’ Deputieshis ared They
could be the basis for further initiatives beyoi®2.

7. M. Mario OETHEIMER, Media SectiorGCouncil of EuropeDirectorate General Il
(Human Rights), said that a seminar and a booktetldvassist better everyday understanding
of the recommendation and were keenly awaited m rigion where his section was
following assistance programmes (south-east Eurtpe,Commonwealth of Independent
Sates and the Caucasus). The question was one ioh ik section was often approached
and his section would be happy to assist with émeigar and booklet.

8. M. Michael REMMERT, Manager of the integratedjpct “Making democratic
institutions work, said his team had been set up to deal with eses$or issues affecting the
Council of Europe’s various activities. Consequerike was extremely interested in the
subject of access to official documents and would the group every possible support in its
work on it.

1 At their 738" meeting (10-11 January 2001), the Deputies disclisshat follow-up should be given to the
European Ministerial Conference on human rigRReme, 3-4 November 2000; docum@iDH (2001) 3. At
this meeting, they instructetie CDDHto make proposals, to be submitted alongside thet ¢grificiples on
access to official information, for continuing warkthis field in the medium term.
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a. Possible preparation of a seminar (including wdeshops)

9. It was agreed on the need to organise a semimai7-29 November 2002 in order to
help with the implementation of the recommendation.

10. To prepare the seminar as well as possiblast agreed that it was important to draw
up a detailed questionnaire. This would be serdlltgrospective seminar participants (the
draft questionnaire can be found_in Appendixtdlithis report). The Secretariat would then
prepare a document analysing the replies. Thisrdeatiwould then be sent for comments to
all those invited to attend the seminar. The Saaattwould revise its document in the light
of any comments and send it to participants sottiet could prepare for the seminar. The
timetable was:

- 25 March 2002 time limit for DH-S-AC members who so wish tondeto the
Secretariat:

(1) their possible comments on the draft questiaena

(i) their possible availability to chair a workghduring the seminar;

(i)  their possible availability to send natioretamples or to write case studies that could
provide the basis for discussion of one of the \wbdps;

(iv)  possibly, names of international or nationaG®s, or names of other organs or
persons, which could be invited to participateh@ seminar.

31 March 2002 questionnaire to be sent to CDDH members fowdnding to the national
specialist nominated in their respective countrdesl any other seminar
participants;

- 31 May 2002 time limit for replies to the questionnaire;

- 30June 2002  Secretariat to send seminar participants ittyaisaof the replies;
- 31 July 2002 time limit for comments on the analysis;

- 31 August 2002 Secretariat to send revised analysis to paditi

11. It was agreed that each Council of Europe mermsiia¢e should be represented by one
person with genuine knowledge of the subject. It wés0 fully accepted that ombudsmen
with a special role in matters of access to offid@acuments should be invited, together with
NGOs (whether national or international) and otle@resentatives of civil society. The group
decided to send the secretariat the names of N@Ok lto be interested in the semisar
that the secretariat could contact them. Lasthas agreed that Council of Europe bodies
with an interest in the subject should also bet@d;i as should relevant bodies of other
international organisations. Practical aspecthefgeminar will be found in Appendix It
this report.

12. The DH-S-AC decided that the semimayuld deal with practical, highly concrete
matters for easier implementation of the recommgaodaln the interests of comprehensive,
open discussion so as to obtain more tangible tegestiwas decided that in addition to the
plenary sessions the semiwveould offer small workshops. The semimapgramme will be
found in_Appendix Mo this report.

b. Possible preparation of a booklet
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13. The Group agreed on the importance of a boakietring practicalities, to be widely
distributed, to help to ensure that the principlgBich appeared in Recommendation
Rec (2002) 2 were properly implemented. The expeqsessed a wish for this booklet to be
pragmatic, relatively short, easy to read, and ipbsso have illustrations to facilitate its
dissemination. Specific practical cases could bsancluded in the booklet, together with the
responses appropriate in order to comply with théncples laid down in the
recommendation. A glossary explaining the termsduseas also suggested. It was
acknowledged that the replies to the questionnaiepared for the seminavould also be
very useful for the preparation of the booklet.

14.  The main target audience for the booklet wasédtofficials who were in direct contact
with people who requested access to public docusndintvas nevertheless agreed that the
widest possible dissemination was desirable.

15. The DH-S-AC therefore decided that a draft beolould be prepared before the
seminar, so that it could be used as a working et at the seminar. A consultant would
be instructed to draw up the draft booklet, whiabuld then be reworked to take account of
the findings of the seminand the comments put forward.

16.  The result of the Group’s discussions on thekled appears in Appendix I%6 this
report.

17.  The Group also considered possible future iievafter the semindrad been held
and the booklet produced. The Secretariat saidcibragideration might be given to a wider-
ranging European activity in 2003 or 2004 on thenthk of access to public documents, in the
context of the integrated project on democrati¢itungons. It might also be possible to have
the booklet translated into languages other thanadtfficial languages of the Council of
Europe, such as German or Russian.

Item 3 of the Agenda Tour de Tableon recent developments in member States

18. Each member in turn was given an opportunityptovide information about
legislative work in progress or already completedes the previous meeting, as well as about
the other activities under way in several membegest

Bulgaria— The data protection law has been adopted bangamertt

Finland- A report was being drawn up in on the monitoririghe law on access to public documents,
which had come into force in December 1999, pddrty with a view to ascertaining whether this
law was easy to implement and whether its objestifrestricting the limits on access to public
documents) had been achieved. A committee hadba&lsn set up to put forward new legislation on
access to documents connected with court procegdatgess to documents during trials and access to
judicial authority documents. Thanks to the resfilthese activities, draft legislation should bawin

up, and could be brought before parliament earB0d3.

Netherlands There had been two legislative developments.fifserelated to a draft law with a view
to implementation of the Aarhus Conventiowhich should be adopted before the summer of 2002
and would entail amendments to the law on accegaubdic documents. The second plan was to

2 Contrary to what has been mentioned in the lastimg report, this law was not adopted at that time

® United Nations Convention on access to informatjpmblic participation in decision-making and access
justice in environmental matteradopted in Aarhus, Denmark, on 25 June 1998.
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amend constitutional law so as to include the fomelatal right to access to public authority
documents, subject to some restrictions directatedegislator. They relate both to traditionainfis

of access to documents and to access via electmmans. This draft was currently under examination
by the Council of State and would subsequently dismitted to parliament. This amendment of the
Constitution, however, was not planned for the sim, and probably not before 2007, as the
procedure for any revision of constitutional law swa very long one. A seminar, entitled
“Transparency in Europe”, had also been held, onad8 16 February 2001. On that occasion,
participants from countries of the European Uniad bxamined practical cases, so they had been able
to hold specific exchanges of national experienbiEelvhad been extremely interesting for all.

Norway - A number of proposals for amending the Norweg@mnstitution article 100, which
concerns freedom of expression, was submitted éoPdrliament before the latest elections. These
proposals also include a right to access to puldauments. The Government is presently working on
a White Paper on this topic, which will be subndtt® Parliament in 2003, in order to assist the
Parliament in making its final decision. The Goweemtal Committee which is working with a
revision of the Norwegian Freedom of Informationt,Agill present its proposals by the end of 2002.
The Government is also working on a proposal faresav act which will implement the Aarhus
Convention.

Poland-The new law on access to information had come fatce in on 1 January 2002, with the
exception of some provisions such as those relatirte start of the Internet newsletter. It wasoal
stated that no specific body had been set up tatardghe proper application of the law.

Russian Federation The law on access to public information had eds#s first reading in
parliament, but was still awaiting a second readingthe meantime, some amendments had been
made to it.

Sweden - Opening up security service files dating frone t®econd World War was under
consideration, for large numbers of these filesenstill classified “secret”. Currently, a discussie
going on with regard to possibly extending the pmkty to further restrict access to photographs i
the national registers on passports and driveendies. Moreover, the Swedish government has
concluded that no changes are necessary to natiegislation in order to comply with the EC
regulation 1049/2001 on access to documents ofEim@pean Parliament, the Council and the
Commission, as regards the obligation to consuth whe institutions in cases of applications for
documents originating from them.

United Kingdom- The Lord Chancellor had, in November 2001, ptigi his first annual report on
the implementation of the Freedom of Informatiort 2000. This law is due to be implemented step
by step, according to a precise timetable, culmmgatin full application in January 2005.
Consequently, all public authorities were prepatimgjr schemes for publishing information held by
them. The right of access would then enter integan January 2005. The Scottish Parliament is
currently examining a freedom of information billhich is expected to be passed during the summer
of 2002.

Item 4 of the Agenda Exchange of views with the Representative of thEuropean
Ombudsman

19. The DH-S-AC held an exchange of views with Mn I[Harden, Head of the Legal

Department at the office of the European Ombudsman]acob Séderman, who welcomed
the adoption of Recommendation Rec (2002) 2, akasdahe activities planned by the DH-S-
AC to facilitate its implementation. He particulatbok the view that the writing of a booklet

on access to public documents could prove veryfhlelpnd that the services of the European
Ombudsman could help to distribute this. The Ommais has made several public
references to the Council of Europe handbook “Téwinistration and you”. He also drew

the attention to the handbook as one source ofratgm in the drafting of a European Code
of Good Administrative Behaviour, which was recgnthpproved by the European

Parliament.
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20. Mr Harden said that the services of the Eurog@abudsman could also be interested
in taking part in the workshop. He also thought ihavould be very useful to invite national
ombudsmen.

21. Referring to Recommendation Rec (2002) 2, Mrdda emphasised inter alia the
importance of paragraph 1 of principle V, accordiogwhich anyone requesting a public
document should not be asked to give reasons felnimg to have access to the document
concerned.

22. Furthermore, Mr Harden stated that once aciessdocument is granted under the
right of public access it enters the public domamthis context, he said that it was highly
relevant that the recommendation referred to theslrier the public authorities to pursue an
active communication policy, a policy which coulahlp be beneficial to citizens. He
suggested that, as a practical measure, once ddregbeen given to a request for individual
access to a public document, the responsible atidfsocould make the document available to
citizens generally via the Internet.

23. He also pointed out that the recommendatiod town a dividing line with the
relevant instruments on the protection of persolaéh. He supported this approach, since he
considers it useful to make a distinction betwdan grotection of personal data relating to
private and family life on the one hand and infatiora relating to an individual’'s public
activities on the other hand. A debate is takingcel on this matter within the European
Union.

24. During the exchange of views, Mr Harden poirttedhe variety of persons who had
complained to the European Ombudsman about matatng to access to Community
documents. They had included journalists, NGOs,mergial companies and individuals. In
practice, applicants must opt either for a comphlarihe Ombudsman or for an application to
a court. To illustrate the kind of complaints deaith by the European Ombudsman, he
referred to a case in which a journalist had besmedl access to documents of the Council of
the European Union on the grounds that his apphicatwere repeated too often and involved
large quantities of documents (systematic requistse sent agendas, and so on). In that
particular case, the Ombudsman had ruled in fagbtire applicant.

25. The DH-S-AC extended warm thanks to Mr Harderhfs address.

Iltem 5 of the agenda: Other business

26. The DH-S-AC decided not to meet, as was itytstheduled on 26 and 27 November
2002, but instead to raise the length of the semtimahree days (27-29 November 2002),
instead of the two initially foreseen.
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Appendix |
LIST OF PARTICIPANTS / LISTE DES PARTICIPANTS

BULGARIA/BULGARIE

Ms Ludmila BOJKOVA, Deputy Permanent Representative
Permanent Representation of Bulgaria to the Coohé&lrope
22, rue Fischart, F-67000 STRASBOURG

DENMARK/DANEMARK
Apologised/Excusé

FRANCE
Apologised/Excusé

GERMANY/ALLEMAGNE
Apologised/Excusé

ITALY/ITALIE
Apologised/Excusé

NETHERLANDS/PAYS-BAS

Mr Jan van SCHAGEN, Legal Adviser, Constitutiondfafks and Legislation Department, Ministry of
the Interior and Kingdom Relations, P.O. Box 20800 EA THE HAGUE

NORWAY/NORVEGE

Ms Tonje MEINICH, (Chairperson/Présidente), Legalvier, Legislation Department, Ministry of
Justice
Postbox 8005 Dep, N-0030 OSLO

POLAND/POLOGNE

Ms Renata KOWALSKA, Legal Adviser, Ministry of Féga Affairs
Al. Szucha 23, PL-WARSAW 00580

RUSSIAN FEDERATION/FEDERATION DE RUSSIE

Mr Yassen ZASSOURSKY, Dean and Professor, Faciiliypoarnalism
Ulitsa Mokhovaya 9, 103914 MOSCOW

SWEDEN/SUEDE

Ms Helena JADERBLOM, Director, Division for Constibnal Law, Ministry of Justice
S-10333 STOCKHOLM

TURKEY/TURQUIE

Mr Aykut KILIC, Judge, Deputy Director General aftérnational Law and Foreign Relations, Ministry
of Justice
Adalet Bakanligi, T-06659 ANKARA

UNITED KINGDOM/ROYAUME-UNI

Mr Andrew ECCLESTONE, Policy Manager, Freedom dbtmation and Data Protection Division,
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Lord Chancellor's Department
Room 912, 50 Queen Anne’s Gate, LONDON SW1H 9AT

Ms Jean P. SINCLAIR, Policy Adviser, Freedom oblmfiation and Data Protection Division,
Lord Chancellor's Department
Room 912, 50 Queen Anne's Gate, LONDON SW1H 9AT

* * %

European Committee for Legal cooperation / Comité eropéen de coopération juridique
(CDCY)

Mme Teresa GORZNSKA, Maitre de Conférence, Institut des Scienceslidues, Académie polonaise
des Sciences
Nowy Swiat 72, PL - VARSOVIE 00-330

Mr Pekka NURMI, Director General, Ministry of Juci
PL1, Eteldesplanadi 10, FIN-00131 HELSINKI

European Commission / Commission européenne
Apologised/Excusé

International Council of Archives / Conseil Intern@gonal des Archives (CIA)

Mr Patrick CADELL, Représentant du Conseil Inteioadl des Archives (CIA), 60 rue des Francs-
Bourgeois, F-75004 PARIS
(adresse courrier) 27 Ellen’s Glen Road, UK-EDINBRHREH17 7QL, Scotland

Office of of the European Ombudsman / Bureau de fithudsman européen

Mr lan HARDEN, Head of the Legal Department, Offimethe European Ombudsman, 1, avenue du
Président Robert Schuman, BP 403, F-67001 STRASB®UBdex

* k* %

Secretariat / Secrétariat

Directorate General of Human Rights - DG 1l / Dires Générale des Droits de 'Homme - DG |l
Intergovernmental Cooperation Division/Divisionldecoopération intergouvernementale
Council of Europe/Conseil de 'Europe

F-67075 STRASBOURG

M. Alfonso DE SALAS, Head of the Division/Chef da Division, Secretary of the Group of
Specialists/Secrétaire du Groupe de Spécialistes

M. Mikaél POUTIERS, Administrator/Administrateur
Mrs Katherine ANDERSON-SCHOLL, Administrative Adsist / Assistante administrative
Mme Michele COGNARD, Administrative Assistant/Asaiste administrative

* * %

Mr Michael REMMERT, Project manager, Integratedj@b« Making democratic institutions work »
/ Directeur de projet, Projet intégré « Institusa®mocratiques en action »

M. Mario OETHEIMER, Programme Adviser, Assistanaed aechnical co-operation in the media
field, Media Division/Conseiller de Programme, Asance et coopération technique dans le domaine
des médias, Division Média



Interpreters/Interpretes

Mme J. BLANC
Mme H. PRIACEL
Mr W. VALK

* % %
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Appendix Il
AGENDA
Item 1: Opening of the meeting and adoption of the agenda
Item 2: Exchange of views on possible activities to impleant the
Recommendation Rec (2002) 2 on access to officialdrmation
a. Possible preparation of @eminar (including workshops)
b. Possible preparation of a booklet

Working documents

Recommendation Rec (2002)P the Committee of Ministers to member Statesoress to
official documents (adopted by the Committee of istiers on [21 February 2002 at the 784
meeting of the Ministers’ Deputies and explanatogmorandum

DH-S-AC (2002) 3

Extracts of the report of the 2neeting of the CDDH
(6-9 November 2001)
DH-S-AC (2002) 1

Reflection document prepared by the Secretariat
DH-S-AC (2002) 2

Information document on the activities currentlyngecarried out by the Council of Europe
in the field of access to official information
DH-S-AC (2001) 8

Report of the 8th meeting of the DH-S-AC
(18-21 September 2001)
DH-S-AC (2001) 9

Final Activity Report of the DH-S-AC
CDDH (2001) 22

Item 3: “Tour de table” on recent developments in member ates

ltem 4: Exchange of views with the Representative of theuropean Ombudsman

ltem 5: Other business

* % %
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Appendix 11l

Questionnaire

For the seminar and booklet (see Appendix Ill) Btd-S-AC decided at its"®@meeting (7 and 8
March 2002) that a detailed questionnaire shouldd to the CDDH experts. They are asked to
forward it to the appropriate national authoritfes completion and return to the Secretariat by 31
May 2002 As the DH-S-AC also is interested in the expergsnof representatives of civil society and
the media, the members of the CDDH are asked toafa, or make sure that the questionnaire is
forwarded, to relevant national non-governmentghaisations.

The questionnaire was drawn up in the light ofgheaciples set out in Recommendation Rec (2002) 2
on access to official documents and its explanatamorandum. The recommendation and
explanatory memorandum will be sent to the expant$ future seminar participants along with the
questionnaire.

Recipients of the questionnaire are requested te gb brief and concrete answers as possible,
illustrating the situation nationally and supplyiegamples, statistics, etc. As far as possible they
should avoid sending long pieces of legislatiorhwit direct bearing on the questions.

Question T

(1) Are there legislative texts / regulations imouy country on access to official
documents? If so, please indicate the most relened@tences (it is not necessary to send the
text)

(i) Does this legislation only cover access taaéll documents / information on request,
or does it also cover the authorities obligatioratbively publish documents / information,
particularly with a view to encouraging an informealrticipation of the public in decision-
making?

Question 2

(1) Please briefly describe the way texts mentiomeduestion 1 define the concepts of
“public authorities” and “official documents”.

(i) Is the meaning given to these notions in yoountry different from that expressed in
Recommendation Rec (2002) 2? If so, briefly degchibw

(iif)  Concerning the notion of "public authoritieshat is the scope of your legislation?
Please indicate precisely which authorities areepeé by this notiof? In particular, are
private entities covered when performing publicdimns?

* Question relevant for workshop(Rolicy advice / Space to think / [Documents] ungdezparation).

® For example, if it is desirable that citizens fmpate in decision-making at a local level, thedbauthorities
should lead an active policy to ensure accessgtofficial documents necessary for such a decisiaking.

¢ Question relevant for workshop (Pefinition of “public authorities” which can holdafficial documents —
Definition of the “public” nature of a documen@nd for workshop A(Policy advice / Space to think /
[Documents] under preparation).
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Question 3

® In your country, does access to "internal doents" / “documents under preparation ”
exist?

(i) If documents under preparation are excludednfraccess provisions, at what point do
they become "official documents"? It is at the poalen a decision on a policy matter is
taken, for instance ?

(i) If documents under preparation are considetedbe "official documents”, how is
access to them made compatible with the need ttegir@onfidentiality of deliberations
within or between public authorities during thesimtal preparation of a matter .

Question 4
(1) Who has the right to access official documentgour country?

(i) Is there any distinction in favour of or agsinjournalists as opposed to other
categories of persons?

(i) Do nationals and non-nationals have the saigie to access to all official documents?
Question 5

® How is a request made to access an officialidoent in your country? Describe how a
person applies for access to an official docunigaés he or she need to apply in writing?

(i) Please indicate if the person requesting tbheudthent need to refer to the legislative

texts or regulations which give him/her the rightaccess official documents. If so, to which
?

(i)  Is there an obligation for public authorities help the applicant, for example, to:
- formulate his/her request;

identify the document requested,

identify the relevant authority to deal with trezjuest;

transfer the request to this authority?

Question 6

" For instance: governmental authorities (politiaatl administrative — public officers) at centr@gional and
local levels; private bodies performing functions mublic service, etc. As for “legislative and juadil
authorities”, see the Explanatory Memorandum, § 11.

& Question relevant for workshop (Blandling of request handling / Charges / Duty leé fpublic authorities to
assist the requesting parties / Times limits (i ¢bntext of processing requests)).

® Question relevant for workshops [Rdcess to official documents which contain persan&rmation /
Boundary between data protection and access to@dbcuments E (Commercial confidentiality / Request for
access to documents in the environmental fielde(saisdies) and G Possible limitations on access to official
documents to the aim of protecting national segudefence and international relatigns
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(1) Do the possible limitations to access to o#lcdocuments in your country coincide
with those which appear in Recommendation Rec (R@0principle I\, as expanded upon
in the Explanatory Memorandum?

(i) If not, please indicate briefly the differerecbetween the limitations in your country
and those set out in the above-mentioned printiple

(i) Does a “harm test” exist in your country assdribed in principle IV, 8§ 2 of the
Recommendation Rec (2002)2?

(iv) Isthe "harm test" drafted in different ways the different limitations? If so, how?
v) Do you have any mechanism for taking the publiterest into account when
considering an application for access to an offid@cument where the document contains

material which falls under a limitation?

(vi)  What is the procedure in your country for witg the balance between the protection
given by the limitations and other interest?

Question 7

(1) What is the link, in your country, between thgstem of access to official documents
and the rules on national security?

(i) Please describe the situation, in your cognbn access to documents which deal with
national security and defence.

(i) Under which conditions are such documentsiepublic (and therefore accessible)?
Question 8

(1) What is the link, in your country, between thgstem of access to official documents
and the rules on environment / protection of n&ure

(i) Please describe the situation, in your coynn access to documents which deal with
the environment / protection of nature.

(i) Under which conditiongre such documents made public (and therefore sibt&$
Question 92

In your country, is the person requesting an dafidocument required to state why he or she
wishes to have access to the said document?

Question 10

© As interpreted in the light of the Explanatory Manaindum.
1 Also see Explanatory Memorandum, § 31-33.

2 Question relevant for workshop (Blandling of request / Charges / Duty of the publithorities to assist the
requesting parties / Times limits (in the conteqprmcessing requests)).
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(1) Are there maximum time limits on confidentigliof official documents originating
from public authorities in your country, and if sehat are they?

(i)  Are there different time limits for differenypes of documents?
Question 11
(1) In your country, what is the maximum time linhdt process a request for access?

(i)  What are the possible consequences for théigahthority responsible for exceeding
the time limit?

Question 12

What are the most common reasons for denying atoekscuments in your country?

(1) Can you give approximate percentages?

(i)  Does the notion refusing to process a reqéi@san official document, on the grounds
that such a request is “manifestly unreasonablgistdan your country? If so, in which

circumstances is it most often applied ?

(iv) Is there a possibility for the person requegtiaccess to appeal against a refusal
founded on this notion?

(V) If so, what is the procedure?

Question 13

(1) What is the procedure in your country if onlynse of the information contained in a
document is confidential? (access is granted tov@e document with the confidential part
blanked out / access is granted to some of thermdeti/ a summary of the document is

provided; all access to the document is denied).etc

(i)  Are there specific rules concerning electromarsions of documents (available on the
internet)?

Question 14

(1) If a public authority denies access to an adficlocument wholly or in part, does it
give reasons for its decision?

(i) In what circumstances might it not do so?

Question 15

3 For example, (a) the allegation by the public ariti of the « manifestly unreasonable » charaofethe
request or (b) their refusal given by the publithauty on the basis of one of the reasons givethabove-
mentioned principle IV (see question 7 above);Mttlie allegation by the public authority that gpplicant did
not give the reasons for which he/she wished tcehaacess to the document; or (d) the allegatioh tiea
request was not clear enough, or (e) badly forredtadr (f) the allegation according to which thelagant did
not have the right to access the document as he/ab@ non-national, etc.
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(1) Please describe the charges which may be rezpids/ public authorities in your

country for access to official documents (chargesatcess, charges for research, charges for
copies, ...)

(i) Is access to official documents on the speefof charge in your country?

Question 1614

(i) Independent review mechanism (independent cesiom, Ombudsman, ...)

Is there an external review procedure by an indégeinbody as well as or instead of an
internal one? If so, which? Is the requesting pahgrged? What are the charges? Does this
independent review mechanism have the power to fynddde decisions taken by public
authorities?

(i) Administrative review mechanism

Is there an administrative review procedure inghent that access is denied? If so, which? Is
the requesting party charged?

Question 17

What measures have been taken in your countryfdonmthe public about its rights of access
to official documents and the way in which thahtighay be exercised?

Question 18

What measures have been taken in your countrygorerthat public officials are trained in
their duties and obligations in respect of thisitiy

Question 1915

What is your national experience as regards (&gieit management of documents so that
they are easily accessible; (b.) clear and estaaliprocedures for preserving and destroying
documents; (c) creating lists or registers of tleuwdnents that may be consulted by the
public?

Question 20

Please describe the existing measures in your gofmt establishing statistics (number of
requests, percentage of refusals, number of appeals to the review body)?

Question 21

(1) What concrete difficulties with regard to acede official documents in your country
have been brought to your attention?

(i)  Are there particular problems concerning asdesdocuments stored electronically?

4 Question relevant for workshop ®rpcedures to review requests (independent revieshamisms and/or
internal review at the administrative leviel)

*» Question relevant for workshop HFsypport systems (document management). Pro-actibécation of
documents at the initiative of the public authesti
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Question 22

Have you any particular experiences to communiadiieh could be useful for the booklet or
for the seminar on 27-29 November 20027

* % %



17 DH-S-AC(2002)004

Appendix IV

Activities aiming to facilitate the application
of Recommendation Rec (2002) 2
on access to official documents

Introduction

With a view to facilitate the application d&®ecommendation Rec (2002) ¢h access to
official documents, the DH-S-AC, at its ® meeting (7-8 March 2002), decided to organise a
seminar on 27-29 November 2002 in Strasbourg angréoceed to the elaboration of a
handbook.

Sections | and Il of this appendix set out decisiteken by the DH-S-AC in this regard.
Section Il deals with other activities which couldd undertaken within the Council of Europe
after 2002.

Preparation of the seminar
“What access to official documents?”
(Strasbourg, 27-29 November 2002)

(This seminar would take the form of a highly preait and fairly informal working meeting. It willontain
several workshops. It is therefore not a semindihénsense of a “conference”, or any other namelwimplies
something rather more formal and grand).

Aims
1. The seminar will provide an opportunity to:

(@) exchange information on national experiencesha various areas covered by the
Recommendation. Since the latter merely sets ounergé principles, it is important to
ascertain, through specific examples, to what éxéea how these principles are already
applied at national level;

(b) In the light of this experience, identify theam difficulties in implementing the
recommendation and any solutions that ought toppdiead (drawing on good practice in a
particular country, while seeking to adapt it tesfic national features: legal traditions, level
of economic development, social structure, etc);

(c) exchange views on the assessment criteria toused for “monitoring” the
implementation of the recommendation in 2004.

(d) make national authorities and the general puélare of the importance of these
issues (theluty of transparencgnd theright to knowshould be part of the “civic culture” in a
democratic country). A draft publication (a handkiosee below, 8§ 4-7) would be prepared in

16 Adopted by the Ministers’ Deputies at their #8deeting (21 February 2002).

7 Another proposal for a title was made by an exp@ublic right to access to official documents’hig title
raises however a difficulty in the French versiance the word “public” is used twice but with difét
meanings.



DH-S-AC(2002)004 18

plenty of time for the seminar, so that the papcits could discuss it and, if appropriate,
approve it).

(e) again with a view to raising awareness, exchavigws on the multidisciplinary
aspect (ie involving various areas of Council ofrdpe activity) of the issue of access to
official information. The seminar discussions coptépare the ground for the activities to be
carried out in 2003-2004 under one of the CountiEorope’s “integrated projects” (see
below).

Participants

2. The workshop could bring together a maximum ighty participants representing
various approaches and specialist areas, in aodeflect the distinctly transsectoral nature of
the issue to be discussed. These participants teulbdtoken down as follows:

(a) 43 representatives of the member states

These would be made up not of CDDH members, biiteradf the 11 current members of the Group of
Specialists on Access to Official Information (DHAE), who drafted the recommendation and are resiptn
for organising the seminar, plus 32 experts repitasg the other member states, who could providiereint
perspectives on the issues concerned. Some, fonp&amight come from the Archives sector, othesnf
national committees on access to official documethts Ministry of Social Affairs or the Ministry afustice,
etc.

NB Participation by the 11 members of the DH-S-AQWd be financed by DG II.

The exact number of representatives of other Meratages would be defined within the limits of thaitable
financial ressources, and bearing in mind the réedwell-balanced geographic representation.

(b) 10 representatives of civil society
These would be appointed from among in particular:

the NGOs, including those concerned with freedomaxgfression and information (such Agicle XIX, which
has already participated in the work of the DH-S-&€Can observer) and the interests of the pre§s\(FAN);

1. citizens’ associations, including organisatiadsch seek to promote active participation by indials
(including young people) in public life, organigats which represent disadvantaged groups (immigyrant
illiterate persons, etc);

2. others (eg as regards access by deprived seatfothe population to information about their tgh
etc).

NB The participation of these 10 representativesld/be subject to outside funding being available.
(c) 10 representatives of the various Council wfdpe bodies concerned

1. theEuropean Court of Human Righiso that it can describe its case-law relatindréedom of information
and to the notion of “democratic society” (includiits limits and requirements)];

2. the Council of Europe’Barliamentary Assembljso that it can describe, for example, the apgraatopted
by its committees on social affairs, health andifiamaffairs; legal affairs and human rights; andtare and
education];

3.the Congress of Local and Regional Authorities ofdpe (CLRAE) §o that it can describe, for example, the
approach adopted by its various bodies concernél: witizens’ rights and responsibilities, the Ibead
regional information society, the situation witlyaed to local democracy in the member states];

4. the European Committee for Social Cohesion (CDE® that it can describe, for example, the aapho
adopted by its bodies concerned with: promotingaéeuoportunities for migrants and disadvantagedieth
groups, improving the quality of life of dependeiderly people, innovative social policies in tovarsl cities];
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5. the Council for Cultural Co-operation (CDCC) fbat it can describe, for example, the approadptad by
its various bodies concerned with: democratic eitghip, the educational and cultural aspects ofodescy,
human rights and minorities, Archives];

6. the European Steering Committee for Youth (CD[Sd)that it can describe, for example, the apgroac
adopted by its various bodies concerned with: yqattticipation and active democratic citizenship];

7. the European Committee on Legal Co-operationG@so that it can describe, for example, the agpghn
adopted by its bodies concerned with: data praiectinformation technologies, administrative late tfight
against corruption];

8. the Steering Committee on Local and Regional @@aty (CDLR) [so that it can describe, for examphe
approach adopted by its various bodies concernid witizens’ participation in local public lifeptal services];

9.the Steering Committee for Human Rights (CDD)$Y) that it can describe, for example, the appgraaopted
by its various bodies concerned with access teiaffinformation];

10. the Steering Committee on the Mass Media (CDMBY that it can describe, for example, the apgroac
adopted by its various bodies concerned with thegairth of new information technologies on human sgimd
democratic values; journalistic freedoms and hungtrts].

NB Participation would be financed by the respectwodies.

(d) [2-3] representatives of other relevant intéioral agencies

1. European Communities (European Council, Eurof@&anmission, European Parliament);
2. EFTA (this organisation is planning to introdutseown internal guidelines);
3. The European Ombudsman

NB Participation would be financed by the respectodies.

(e) Other participants

1. Quebec Access to Information Commission (a sepritive of this commission has already taken part
in the work of the DH-S-AC).
2. National ombudsmen

NB Participation would be financed by the respectodies.

Content

3. See above.

Practical arrangements

* Venue and dates: Strasbourg, 27-29 November.2002
* Preparation of topics to be dealt with at thekstop

A questionnaire will be sent to the participanisp(esentatives of member states and civil
society). See Appendix Ill to this report.

The text of the Recommendation could be sent in cugse to the various departments
concerned within the Council (see list above), mgkhem to comment on the aspects that
apply to them (what is their approach to the issugeneral; what points, mentioned in the
Recommendation, could be developed further in thpaErticular area of activity; what
problems do they foresee in implementing the recendation, etc.).

* Working methods: The results of this consultatiexercise will be examined at the
seminar, in workshops, possibly on the basis ofummsary prepared beforehand by a
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consultant or by the Secretariat. In addition ® ¢ight workshops (four of them will meet in
parallel; and will be followed by four others, alseeting in parallel), there will be plenary
sessions, presentation of a report, adoption oflasions, etc.

* Follow-up to be given: send formal conclusiongtie CDDH; publish proceedings of
the seminar, etc.

* The funding will come from the DG Il budget (ihe case of DH-S-AC members) and
from any assistance that the Council of Europetedrated Project | laking democratic
institutions work) *® might provide to enable other participants torattéexperts from states
not represented in the DH-S-AC and non-governmgudgthers). This integrated project can
only assist activities which have a “transsectodaffiension, ie which span various sectors of
the Council. The seminar on access to official deents falls into this category

Preparation of a Handbook
Aims

4. To raise awareness among the public and thewdigls as regards the implementation
of the recommendation.

Target groups

5. National agencies responsible for access toiaffdocuments (eg: CADA in France);
the various national central government agencigse@ally those which have direct contact
with the public; local authorities, etc.

Content

6. In addition to the recommendation and explayateemorandum, the handbook could
contain, by way of example, references to relemational provisions and practice.

Practical arrangements
7. Subject to the appropriate funding, the taskcarnpiling the handbook would be
entrusted to an outside consultant. He or she wautdrporate into this handbook the

national data gathered via the questionnaire rdeto above. The draft version of the
handbook would be discussed at the seminar.

lll. Possible activities beyond 2002

'8 This project containspecific objectivesvhich are related to the activities of the DH-S-AM particular, no.1
(“Responsiveness/accountability” — 1.9.: Informatigolicies of democratic institutions / access féical
information (including copyright issuesgnd no. 2: Participation” — 2.7: “learning to participate: tk role of
civic education, civil society, media, and new teshgies in encouraging participation in democratic
processes”.

¥ The theme of the seminar (implementation of treomemendation on access to official documents) would
seem to cut across other sectors of the Coundiuobpe, such as local authorities (in that thesetla bodies
that have most contact with people asking for deemis), legal affairs (activities relating to opesvgrnment,
the fight against corruption among public officjalgouth (involving young people in the decisionkimg
process in a democratic society by making it easiethem to access official documents, eg throungbrnet
facilities in schools, local councils, etc.); sdcthesion (access to official documents for disdbpeople,
people living in remote areas, illiterate peopterrigrants who are not familiar with the languagehef country,
etc.).
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8. The task of “monitoring” the implementation betrecommendation at national level
must be carried out in 2004 at the latest.

9. The results of this “monitoring” exercise (to é@nducted by the CDDH) along with
information gleaned from the two activities menadrabove (seminar conclusions, results of
the questionnaire, published handbook) could berpurated into a wider programme
conducted under the Council of Europe’s “integrapedjects”. These projects are to be
implemented up to 2004. The DH-S-AC and other edtad bodies could participate in them
via the appropriate channels. Under the auspicethefdepartment responsible for these
integrated projects, for example, a Europe-widevégtcould be carried out in 2003-2004 on
“Public administration geared to citizens’ needs ecdss to official information in a
democratic society”.It would focus on subjects such as open governraedt the fight
against official corruption; access to official dotents by anyone who so requests,
simplifying procedures for accessing basic infoiorgtparticularly in the social field; access
to the law and justice for disadvantaged groups tHfe media; access to historic records.

10. The programme could lead to a European camgargiled for exampleThe right to
know'), along the lines of the European civic educatiampaign, the campaign for freedom
of information and the European campaign for yopegple against racism, xenophobia, anti-
Semitism and intolerance. This campaign would becpuated by events such as &peén
day for public authorities: what do you want to W) labels or booklets would be produced
on specific themes such aBd you know your social rights? You're entitledkAsur local
council.”

11.  Country-by-country operations could also beaarged at this stage: promoting field
activities (pilot project to equip town councils sghools with computers in order to make it
easier for users, in particular young people, toess basic information in a democratic
society.
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Appendix V

Draft Program

Seminar ;: What access to official documents?

(Strasbourg, 27 - 29 November 2002)

Draft programme

Warning:

The following draft programme has been drawn_ugesiilio the Secretariat being able to
find human, financial and material reinforcemeniatiow for a number of workshops to be
held simultaneously. The Secretariat is currentikimg the necessary consultations and will
inform the members of the DH-S-AC as soon as plessib

Wednesday 27 November 2002

8.30 am: Registration of participants

Plenary session

9.30 am: Welcome [Secretary General of the Cowididurope]

9.40 am: Presentation of Recommendation Rec (2D(2hair of the seminar]
10.00 am: Background of the work [Judge of the Raam Court of Human Rights]

[Representative of the Integrated Project on “Demaiie institutions”]

[..]

10.25 am: Coffee break

10.55 am: Presentation of the seminar: [Chair & #eminar / General Rapporteur +
Secretariat]

- General goal of the seminar (to facilitate thetiameal implementation of
Recommendation Rec (2002) 2) [Chair of the senfieneral Rapporteur]
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- Working methods (case study within 8 workshop)d apresentation of the
documentation available [Secretariat]

11.30 am: Presentation of the themes to be da#it hy each workshop [Chair of the
seminar / General Rapporteur]

12.00 am: End of the plenary session

Workshops

1.30 pm: Workshops A, B, C &P

Workshop A: Policy advice / Space to think / [do@nts] under preparation

Workshop B: Handling of request / Charges / Dutytled public authorities to assist the
requesting parties / Times limits (in the conteigpmmcessing requests)

Workshop C: Procedures to review requests (indepr@ngview mechanisms and/or internal
review at the administrative level)

Workshop D: Access to official documents which @mtpersonal information / Boundary
between data protection and access to official sherus

3.30 pm: Coffee break
4.00 pm: Workshops A, B, C &D
6.00 pm: End of work for the day

6.00 — 6.30 pm (Meeting with the rapporteurs offthe workshops, the Chair of the seminar,
the General Rapporteur and the Secretariat)

Thursday 28 November 2002

Workshops
9.30 am: Workshops E, F, G & H

Workshop E: Commercial confidentiality / Requestr faccess to documents in the
environmental field (case study)

Workshop F: Definition of “public authorities” whic can hold official documents —
Definition of the “public” nature of a document

Workshop G: Possible limitations on access to @ffidocuments with the aim of protecting
national security, defence and international retei

» The "harm test"” will be discussed during the geheéiscussion (plenary session) on
Thursday 28 November 2002, 4.30 pm.

L For the attention of members of the DH-S-Abe Secretariat considers that the title and treent of this
workshop are not yet clear, at least in the Frengchion. Experts are invited to give their thougiishis issue.

22 participants in a workshop held during the firattpof the afternoon will attend a different workghduring
the second part of the afternoon.
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Workshop H: Support systems (document managenfémtjactive publication of documents
at the initiative of the public authorities [Chaio$ this workshop: Mrs H. JADERBLOM

(Sweden), Mr P. CADELL (United Kingdom, Representtof the International Council of
Archives (CIA)]

11.00 am: Coffee break

11.30 am: Workshops E, F, G &H

1.00 pm: End of the discussions of the workshops

1.00 pm — 1.30 pm (meeting with the rapporteurshef four workshops, the Chair of the
seminar, the General Rapporteur and the Secrgtariat

Plenary session
2.30 pm: Presentation of the work of the eight vebdps [Rapporteurs] Discussions
4.00 pm: Coffee break

4.30 pm: General debate on the “harm test” (balancke found between access to
official documents and protection of public intdrieg limitations to access)

6.00 pm: End of work for the day

6.00 pm — 7.00 pm (Meeting with the General Ramportthe Chair of the seminar and the
Secretariat)

Friday 29 November 2002

Plenary session
10.00 am: Presentation of the general report [Géiapporteur]
10.30 am: General debate on the follow-up to thneirsar:

* Criterions to evaluate in 2004, by the CDDH, thelementation of recommendation Rec
(2002) 2 by Member states

12.00 am: End of the seminatr.

2 participants in a workshop held during the firattpf the morning will attend a different workshdgpring the
second part of the morning



