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Introduction

1. The Group of Specialists on access to offiabrimation (DH-S-AC) held its &
meeting from 27 to 29 September 2000 atHuenan Rights Building, Strasbourg, with Ms
Helena JADERBLOM (Sweden) in the Chair.

2. The list of participants is set out in AppendixThe agenda as adopted appears in
Appendix I, with references to the working docursen

3. During this meeting the DH-S-AC in particularrther examined the elements
identified at the previous meetings and decidegdrépose tdhe CDDHthe preparation of a
draft Recommendation and explanatory memorandune. fElxts retained as a basis for
discussion at the next meeting appear in Appenditasad IV to this report.

Iltem 1 of the agenda: Opening of the meeting and agtion of the agenda

4. The Chairperson reported on the discussionisealast meeting of the CDDH (20-23
June 2000CDDH (00) 19 paragraphs 61 — 64) on the on-going work of tie AC. At
that meeting she had addressed, in particulafptloaving points:

I the completion of a first reading of the elenset be included in the draft legal
instrument by the DH-S-AC,;

ii. the need to address the question of accespdmons with special needs, which has
not yet been dealt with, and to keep in mind theceons of the observer of the European
Committee on Legal Co-operation (CDCJ) regardinta gaotection (concerning the latter,
the DH-S-AC received a draft opinion by the Proj&bup on Data Protection (CJ-PD)
reproduced in documeBtH-S-AC (2000) §, see paragraph 21 below);

ii. the need for discussion over the legal natfrthe instrument.

Iltem 2 of the agendaTour de Table on recent developments in member States

5. A “tour de tablé provided information on on-going legislative woikGermany,
Norway, Poland, Russian Federation, Sweden, Urkiedgdom) or legislation completed
since the last meeting (Bulgaria). Important pcéitidevelopments were taking place in the
Netherlands where it is proposed to include thbtraf access to official information in the
human rights’ chapter of the Dutch constitution.

6. Moreover, the Group was informed that the Dugdvernment was suing the
European Council before the European Court of daigor exempting whole categories of
documents related to security and defence frontiegisules concerning access to European
Union institution documents. Sweden was going fgpsut the Dutch action.

Iltem 3 of the Agenda: Exchange of views with a judsof the European Court of Human
Rights

7. Judge LORENZEN (Denmark) of tliropean Court for Human Righpsesented, in
a personal capacity, the case-law concerning Agi@ and 10 of thEBuropean Convention
for Human Rightsand their relationship with the right of accessfttcial information. At the
outset, he emphasised that the very wording ofckrtiO provides the right to receive and
impart information without interference by the $tdiut does not grant a general right of
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access to official information, which is confirmbyg the case-law. In thieeander casé,the
Court stated that Article 10 did not confer on induals a right of access to official
information or an obligation on governments to ¢iarch information to the individual.

8. In reply to a question, Judge Lorenzen consdlérainlikely the possibility of a
broader interpretation of Article 10 in the futusece this would be contrary to the wording
of this Article. In this context, Judge Lorenzenntiened the broader scope of Article 19 of
the UN Universal Declaration on Human Rights, wieonfers a right to “seek information”.

9. Judge Lorenzen acknowledged that the concemiimofan rights develops and that it is
not excluded that a general, basic right of acteggformation could be incorporated into the
ECHR in the future.

10. Regarding Article 8, Judge Lorenzen referretheGaskinand Guerracase$ which
confirm that this article sets positive obligaticlescommunicate information to individuals
relating to their personal life. In tH&” v. Finland casé, the Court held that disclosure of
medical information to one party of a case wasiahation of Article 8.

11. Comparing this judgment with the “harm test, Wwarned of possible contradictions
between the two: problems could arise with regarditicle 8 if in a case of overwhelming
public interest, private information of the indiuvi@ involved, was disclosed.

12. Finally he mentioned that in certain circumstmrelated to court proceedings a right
of access to information could also be concludethfArticle 6, as can be seen in tbase of
McGinley and Egan v. the United Kingdom

Item 4 of the Agenda: Further examination of the etments to provide a basis for
discussion on the future work of the DH-S-AC

a. Further examination of the draft instrument and examination of the draft
explanatory memorandum

13. The DH-S-AC resumed examination of the elemeitich could provide a basis for
discussion for its future work. It took as a depaatpoint for discussion, the text appearing in
Appendix Il of the report of its last meetinDKl-S-AC (00) 3. The Group also discussed the
draft explanatory memorandum to accompany the unsnt. The results of the Group’s
work appear respectively in Appendices lll and dvtlhe present document. The Group will
continue its work on this basis in 2001, subjecthi® adoption of new terms of reference by
the Ministers’ Deputies.

b. Legal nature of the instrument being prepared

14. Following the request by the CDDH, the Groujdllae exchange of views on the legal
form to be given to the instrument.

15. The large majority of experts were in favour afawing up, at this stage, a
recommendation, the contents of which must be gtemough to advance the principle of

! Leander v. Swederjudgment of 6 March 1987, Series A no. 116, R.&®4.
This position was confirmed in the lat&askin (judgment of 7 July 1989and Guerra (judgment of 19
February 1998ases.

 Case of “Z" v. Finland(.judgment of 25 February 1997).
* Case of McGinley and Egan v. United Kingd@uadgment of 9 June 1998).
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access to official information. This exercise woulut, of course, exclude the possibility of a
binding legal instrument being drawn up at a la&te: on the contrary, the recommendation
could be the first step in this direction.

16. It was considered that the major advantagere€@mmendation at this stage would be
the fact that it would allow for clear guidelines lhe given rapidly to member States which
are currently or are planning on drafting legislation access to official information. The
recommendation, which will contain minimum Europestandards, could provide a very
useful reference, which, nevertheless, will havbdae-examined and updated regularly with
regard to the general developments in Europe i field and particularly with regard to
developments in information technology and commatinns.

17.  The Group will finalise the draft Recommendatand the explanatory memorandum
in 2001 and will submit to the CDDH. In transmigirthe draft Recommendation to the
Committee of Ministersthe CDDH should ask the latter to adopt a pdlitideclaration
committing itself to continuing cooperation in tHisld and to move even further ahead in the
field of intergovernmental activities relating tocass to official information and transparency
of the administration.

18. Moreover, the Group considered that theuncil of Europeoffers an excellent
opportunity to the experts of different countrieseikchange periodically their experiences in
their respective countries. Such regular contativéen experts facilitates the progress of
national laws and practices in this sensitive asflawing experts to take into account the
experiences of other member States.

19. The Group considered that the next Ministe@nference in Rome was an
appropriate event to highlight the importance ois tsubject. The Group noted with
satisfaction that the draft Resolution N° 2 whicitl e submitted to the Conference already
addresses the issue of access to official infoonatEven so, the Group proposed to
strengthen this reference. It consequently sugddast¢he CDDH to introduce the following
wording:

60. WELCOMES the ongoing drafting of a recommeratatvithin the Council of Europe
concerning principles which could constitute a mmum basis for access to official
information;

60bis. REQUESTS, in view of ongoing developmentegfislation in Europe and technical
developments, that the Council of Europe contirmteeration in this field.

C. Examination of the observations submitted by theProject Group on Data
Protection

20. The CDDH took note that the representativehefRroject Group on Data Protection
(CJ-PD), observer for theuropean Committee on Legal Co-operat{@DCJ), Mr Michel
CAPCARRERE was not present at the meeting, andtlieatraft opinion of the Bureau of
the CJ-PD would only be examined and possibly abpt the next plenary meeting of the
CJ-PD (9 — 13 October 2000). The DH-S-AC therefdeeided to postpone to its next
meeting (March 2001) discussion on the observatidrice CJ-PD, in the light of the formal
opinion that the latter will then have given ang anal information that may be given by the
CJ-PD representative at the meeting.

Item 5 of the Agenda: Information on the preparation of the European Ministerial
Conference on Human Rights (Rome, 3-4 November 2000
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21. The Secretariat reported on the preparatiothefMinisterial Conference both on
substance and on organisational matters. In péaticti had been already announced that the
Swedish minister will speak about the importancetrahsparency of the administration,
which is closely linked to the work of the DH-S-AC.

Item 6 of the Agenda: Date of next meetings and oamisation of forthcoming work

22.  The DH-S-AC decided to hold its 7th meetingrfr@8 to 30 March 2000. Thé"@nd
final meeting of the DH-S-AC has also been planinech 19 to 21 September 2001.

23. The DH-S-AC will devote these meetings to fisiag the draft recommendation and
explanatory memorandum, on the basis of the testt®st in Appendices Il and IV to the
present report and particularly in the light ofétchange of views during th& eeting with
the representative(s) of the Project Group on Pabtéection.

24. Finally, The DH-S-AC expressed its gratitude ite Chairperson, Mrs Helena
JADERBLOM (Sweden) for the excellent manner in whshe carried out her role. Hearing
that as a result of being given different respafisés, she would no longer be able to
participate in the work of the Group in 2001, the-B-AC wished her every success in her
new functions. The DH-S-AC unanimously decided tmppse Mrs Tonje MEINICH
(Norway) to the CDDH for its Chair in 2001. It toakote that the CDDH intends to
reexamine the composition of the Group when rengutis terms of reference and that the
Ministers’ Deputies will be asked to approve then® of reference in January 2001.

* * *
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APPENDICES

Appendix | : LIST OF PARTICIPANTS / LISTE DES PARTI CIPANTS

BULGARIA/BULGARIE

Mr Peter KOLAROV, Counsellor at the Human RightpBement, Ministry of Foreign Affairs,
Alexandre Jendov 2, SOFIA

FRANCE

M. Mathieu HERONDART, Auditeur au Conseil d'Etapr@mission d'acces aux documents
officiels (CADA), 66, rue de Bellechasse, 75007 PAR

GERMANY/ALLEMAGNE

Mr Arne SCHLATMANN, Senior Principal AdministratoFederal Ministry of the Interior, Alt
Moabit 101D, 10559 BERLIN

NETHERLANDS/PAYS-BAS

Mr Gerard P.I.LM. WUISMAN, Advisor to the Prime Msier, Ministry of General Affairs,
Postbus 20001, NL-2500 EA THE HAGUE

NORWAY/NORVEGE

Ms Tonje MEINICH, Legal Adviser, Legislation Depawnt, Ministry of Justice, Postbox 8005
Dep, N-0030 OSLO

POLAND/POLOGNE

Mr Piotr NOWOTNIAK, Legal Adviser, Ministry of Forgn Affairs, Al. Szucha 23, PL-00-580
WARSAW 7

RUSSIAN FEDERATION/FEDERATION DE RUSSIE

Mr Jassen ZASSOURSKY, Dean and Professor, Factilfioarnalism, Ulitsa Mokhovaya 9,
103914 MOSCOW, Russian Federation

SWEDEN/SUEDE

Ms Helena JADERBLOM, Associate Judge of Appeal laagal Adviser, Ministry of Justice, S-
10333 STOCKHOLM (Sweden)

TURKEY/TURQUIE
Apologised/excusé

UNITED KINGDOM/ROYAUME-UNI

Mr Steve LIMPKIN, Policy Adviser, Home Office, 50u@en Anne's Gate, LONDON SW1
9AT
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Mr Alan KING, Policy Worker, Home Office, Freedonf imformation Unit, Room 912, 50
Queen Anne's Gate, LONDON SW1H 9AT

European Committee for Legal cooperation / Comitébpéen de coopération juridique
(CDCJ)

Ms Teresa GORZNSKA, Maitre de Conférence, Institut des Scienceslidues de 'Académie
polonaise des Sciences, Nofiwyiat 72, 00-330 VARSOVIE

Council for Cultural Co-operation / Conseil de tepération culturelle (CDCC)

Mr Patrick CADELL, Director, National Archives inc8tland, Register House, Princes Street,
GB - EDINBURGH EH1 3YY

European Commission / Commission européenne
Ms Esther BADIOLA, European Commission, AssistattRrogramme — e-government, DG
Information Society, DG INFOSOC — EUROFORUM, 10e rRobert Stumper, L — 2920
GASPERICH-LUXEMBOURG
Secretariat
Directorate General of Human Rights - DG Il / Diten Générale des Droits de 'Homme -
DG I

Intergovernmental Cooperation Unit/Unité de la c&ragion intergouvernementale

M. Alfonso DE SALAS, Principal Administrator/Admisiirateur Principal, Secretary of the
Committee/Secrétaire du Comité

Mr Philipp MITTELBERGER, Programme Adviser/Conseillde Programme

Mrs Katherine ANDERSON-SCHOLL, Administrative Agsiat/Assistante administrative

Mme Michéle COGNARD, Administrative Assistant/Adaiste administrative
Interpreters/Interprétes

Mme Corinne MCGEORGE

Mme Martine CARALY
Mme Nadine KIEFFER

* % %
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Appendix Il : AGENDA

1. Opening of the meeting and adoption of the agead

2. Tour de Table on recent developments in membet&es

3. Exchange of views with a judge of the Europeandtirt of Human Rights
4, Further examination of the elements to provide &asis for discussion

on the future work of the DH-S-AC

Report of the 5th meeting of the DH-S-AC
(22 — 25 February 2000)
DH-S-AC (00) 3

Draft explanatory memorandum to accompany theunsnt being drafted by the DH-S-AC
on the public’s right of access to official infortiman
DH-S-AC (00) 6

Information on activities within the Council of Ee having a link to the terms of reference
of the DH-S-AC
DH-S-AC (00) 5

Extracts of the report of the T’?35neeting of the Bureau of the CDDH (26 May 200Q) ahthe
48" meeting of the CDDH (20 — 23 June 2000)
DH-S-AC (00) 4

Information documents

Available in the meeting room:

Terms of reference of the Group of Specialistsafgzoved by the Ministers' Deputies at their
613th meeting,18-19 and 23 December 1997)
DH-S-AC (98) 1

Recommendation No R (81) b the access to information held by public autiesr

Recommendation No R (91) b the communication to third parties of persatsh held by
public bodies

Recommendation No R (2000) d8 a European policy on access to archives

Available from the Secretariat

Green Paper from the European Commission on P8klitor Information in the Information
Society
COM (1998) 585
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Collection of reports on official secrets law anelef access to public records (reports prepared
by national partners of the Programme on SecurigrviBes in a Constitutional
Democracy)(English only) (Helsinki Foundation foutdan Rights, December 1997)

DH-S-AC (98) 2 and Addendum

Icelandic law on public access to information
MM-S-AC (97) 3 (English only)

Italian law on access to administrative documents
MM-S-AC (97) 4 (French only)

The Swedish approach to the issue of access tacgdduments
MM-S-AC (97) 5 (English only)

5. Information on the preparation of the European Mnisterial Conference on
Human Rights (Rome, 3-4 November 2000)

6. Date of next meeting and organisation of forthaaing work
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Appendix Il : Draft recommendation No R (...) ...of the Committee of Ministers to
member States on [access to official information]

elaborated by the DH-S-AC
at its 6th Meeting (27 — 29 September 2000)

Preliminary note:

This Appendix contains the draft recommendatiohictv emerged from discussions
of the Group of Specialists on access to officrdbimation (DH-S-AC), during its first,
second, third, fourth fifth and sixth meetings (M&rch 1998 and 21-23 October 1998, 9-12
March 1999, 5-8 October 1999, 22 — 25 February 2hd- 29 September 2000). This text
constitutes the basis for discussions at futuretimge The DH-S-AC wished to bring it to
the attention of the CDDH for information and pbésiobservations at the latter's ™49
meeting (3 — 6 October 2000).

* % %

The Committee of Ministersunder the terms of Article Ibof the Statute of the Council of
Europe,

I Considering that the aim of tl@&ouncil of Europas the achievement of greater unity
between its members for the purpose of safeguaraaigrealising the ideals and principles
which are their common heritage;

ii. Bearing in mind, in particular, Article 19 ohé Universal Declaration of Human
Rights, Articles 6, 8 and 10 of th&uropean Convention on Human Righatsd Fundamental
Freedoms, the Convention on Access to Informattalic Participation in Decision-Making
and Access to Justice in Environmental Mafteamid the Convention on the protection of
individuals with regard to automatic processiorpefsonal data of 28 January 1981 (ETS no
108); the Declaration on the freedom of expressiot information adopted on the 29 April
1982; as well aRecommendation No. R (81) I the access to information held by public
authorities;Recommendation No. R (91) bl the communication to third parties of personal
data held by public bodieRecommendation No. R (97) I&®ncerning the protection of
personal data collected and processed for statigberposes anRecommendation No. R
(2000) 130on a European policy on access to archives;

ii. Considering the importance in a pluralisticendocratic society of transparency of
public administration and othe ready availability of information on issues of public
interest;

V. Considering that wide access to official docatsg on a basis of equality and in
accordance with clear rules:

- allows the public to have an adequate view of] B form a critical opinion
on, the state of the society in which they live amdhe authorities that govern
them, whilst encouraging informed participation twe public in matters of
public interest;

® Adopted in Aarhus on 25 June 1998.
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- encourages the efficiency and effectiveness drhiaistrations and helps
maintain their integrity by avoiding the risk ofrcaption;

- contributes to affirming the legitimacy of adnsimations as public services
and tostrengtheningthe public’sconfidence in public authorities;

V. Considering therefore that the utmost endeasbould be made by member States to
ensure availability to the public of informationntained in official documents, subject to the
protection of other legitimate rights and interests

Vi. Stressing that the principles set out hereaftgrstitute a minimum standard, and that
they should be understood without prejudice to dsimdéaws and regulations which already
recognise a wider right of access to official doeuts;

vii.  Considering that, whereas this instrument @mrates on requests by individu&ls
access to official documents, public authoritiesusth commit themselves to conducting an
active communication policy, with the aim of makiagailable to the public any infomration
which is deemed useful in a transparent democsatety

Definitions

For the purposes of this recommendation:

- "public authorities" shall mean:

I government and administration at national, regli@r local; level;

. natural or legal persons insofar as they penfopublic functions or exercise
administrative authority and as provided for byiorad! law;

- "Official documents” shall mean:

all information recorded in any form, drawn up @ceived and held by public
authorities and linked to any public or administr@atfunction, with the exception of
documents under preparation;

Scope

This recommendation concerns only official docuradmld by public authorities as defined
above. However, the member States should examiniei light of their domestic law and
practice, to what extent the principles of thisoemendation could be applied to information
held by legislative bodies and judicial authorities

Principle 1
General principle

The member States should guarantee the right afyewe to have access, on request, to

official documents held by public authorities.

Principle 2
Possible limitations
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1. Member States may derogate from the right of acdesfficial documents.
Limitations or restrictions must be applisgparingly, be set down precisely in law, be
necessary in a democratic society and be propateaio the aim of providing protection on:

I national security, defence and international refe)
il. public safety;
ii. prevention, investigation and prosecution of criahiactivities;

V. [privacy and other legitimate private interests particular the protection of personal
integrity; ]

commercial and other economic interests, be thisater or official;

Vi. equality of parties concerning court proceeding

vii.  nature

viii.  inspection, control and supervision by puldigthorities;

IX. economic, monetary and exchange rate polidi¢Beostate;

X. confidentiality of deliberations within or betex@ public authorities for an authority’s

internal preparation of a case.

2. Access may be refused only if the disclosurehef information contained in the
official document :

I. risks harm to the interests mentioned in pagtand
. if there is no overridingublic interest attached to the disclosure.

3. Member States should consider setting maximurre tlimits for the restrictions
mentioned in paragraph 1.

Principle 3
Requests for access to official documents

An applicant for an official document does not ché@ specify any reason for having
access to the official document.

2. Formal requirements for requests should bé ke minimum.

Principle4
Treatment of requests of access to official documén

Any public authority holding an official documerst competent to decide on the request for
access to that document.

2. Any request for access to a official documerdllshe dealt with promptly. The
decision should be reached and communicated wahyntime limitwhich may have been
specified beforehand.

3. Any decision to grant access to a official doeninhas to be executed without
unnecessary delay.

4. Access to information shall be provided on thsi® of equality.

® The Group will further consider if there is neest fn specific provision to cover protection of wstatal
information and on the wording concerning privacy, which couldread “respect for his [and/ or her]
personal and family life” as in Article 8 of the European Convention on Human Rights.
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If the public authority does not hold the documinghould, wherever possible, guide the
applicant to the competent authority.

6. The authority should help the applicant, asammpossible, tadentify the requested
official document, but the public authority is notunder a duty to comply with the request if
the official document still cannot be identified.

7. Any request for access to a document must bé deth, unless the request is
manifestly unreasonable.

8. Any public authority refusing access to an adficlocument shall give the reasons for
the refusal [].

Principle5
Forms of access

When access is to be granted to a specific docutherdipplicant has the right to receive a
copy of the document or to inspect the originale Public authority must take into account,
within reasonable limits, the preference expressetthe applicant

If a restriction applies to some of the informationa document, the public authority shall

grant access to the remainder of the informatiortasoed in the document and any deletions
should be clearly indicated. However, if the rerdainof the document is misleading or

meaningless such access may be refused

The authority does not have to give access to Aciadfdocument if the document is easily
accessible to the applicant by other means.

[Explanatory memorandum could:

develop the notion of “within reasonable limitsfer example if the form of access required:

- is practically impossible as the technical féigB are not available (for audio or video
copies)

- will unreasonably increase costs may endangeli@ctual property rights or

- may provide conditions for unlawful use of thecdment

explore the term “copy” as being used for an etegtr version of a document. Should
authorities guarantee authenticity of such a docuthe

suggest conditions in which it would be approprittaefuse access to the original if it is
physically fragile, especially in relation to higtal archives.

emphasise that the term “easily accessible” haset@valuated for each individual case —
what may be easily accessible for one individudll mat be for another eg. access to internet,
geographical situation etc. and consequently censite issue of positive discrimination

address the obstacles that could arise from “orsgizd” consultations: opening hours, several
persons wanting to consult the same document aaime time, etc)

" For the time being Norway will have problems withme aspects dhe solution proposed in paragraph 2 of
Principle 6. on partial release of documents. @ugoing work on revising the Norwegian law, magdeo a
result that is in accordance with the principleagtabove.



15 DH-S-AC(2000)007

- refer to data protection legislation]

Principle 7
Costs

1. Access to original documents on the premisef@fpublic authority shall be free of
charge.

2. When a copy of the document is supplied, a fag be charged to the applicant. The
fee must be reasonable and not exceed the acttalinourred by the authority.

[Explanatory Memorandum:

The cost of access may be charged to the applménihe authorities should not make any
profit, the fees should be reasonable and keptmaramum. The issue of indirect charges
could be raised eg. for research, technical rengsgjielectronic transmissions, etc (value-
added services)]

Principle 8
Possible review

1. An applicant whose request for a document has befused, whether in part or in

full, or dismissed, or has not been dealt with witine time limit set out in principle 5.2, shall

have access to a review procedure before a colatnodr another independent and impartial
body established by law.

2. An applicant shall always have access to andtipas and inexpensive procedure,
whether that be reconsideration by an authorityeeiew in accordance with paragraph 1.

[The Explanatory Memorandum could

- mention that the aim of principle 8 is to provide an unsatisfied applicant to have an
inexpensive and expeditious review procedure aviaileo them.

- mention that, in certain national systems, aerimdl review procedure is seen as an
intermediary step before a Court appeal;

- point out that excessive access to informatiomooan administrative document may
result in an appeal by a third party before a cdemigudge in accordance with legislation
which protects such and such private interestsjrapdrticular private life.]

[New principle after Principle 8]

[A public authority should take the necessary messto make public information which it
holds when the provision of such information ighe interest of promoting transparency of
Public Administration and efficiency within admitristions or will encourage informed
participation by the public in matters of publi¢arest.]

Principle 9
Support systems
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1. Member States shall take the necessary measuirderm the public about the way in
that right may be exercised.

2. Member States shall take the necessary measueasure that public officials are
trained in their duties and obligations in thishtig

3. Member States shall take the necessary measueasure that applicants can exercise
their right. To this end, public authorities shall

(1) manage their documents efficiently so that doeuts are easily accessible;
(i)  apply clear and established rules for preseowsand destruction of their documents;

(i)  set up, as far as possible, publicly avaitalikts, registers or files of the documents
held by the public authorities.

I

4. [If necessary, the public authorities shallphtle applicant to understand the
contents of the documents issued.]

[The Explanatory Memorandum could point out, thabag the methods used in providing access to doctane
the authorities could indicate a contact point Whiwithin a given department of an Administratiaould
facilitate access to documents in that department.]

[The Explanatory Memorandum could referRecommendation (93) fiegarding access to law and justice of
persons in extreme poverty.]

[The Explanatory Memorandum could point out thablfuauthorities should make available the necegssar
material to allow easy access to documents (avétilabf appropriate technical equipment, includingcessary
equipment incorporating new information technol@yd communication; well-adapted premises, preservat
and physical security of original documereg;.]

* % %
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Appendix IV : Draft explanatory memorandum

I

Historical background

1. In the course of the last years, there has lgeewing interest among the member
States in making provision in domestic law for meas to ensure open government and
public access to official information. Work was aatingly put in hand in the Council of
Europe to achieve a balance between, on the ond, hha right of access to official
information,and, on the other hand, the need to preserve @miadity of certain information
and the right to respect for private life.

2. This work was entrusted in the first instanceht® Steering Committee on the Mass
Media (CDMM). Then, in 199% the Ministers' Deputies approved specific terineterence
given bythe Steering Committee for Human Rights (CDDbl the Group of Specialists on
access to official information (DH-S-AC).

3. According to these terms of reference, the DAESwas to examine options for

preparing a binding legal instrument or other messwembodying basic principles on the
right of access of the public to information heldpgublic authorities. In so doing, the DH-S-
AC was to have due regard Recommendation No. R (81) T access to information held

by public authorities and to legislative developtsan the field of access to information both
in the member States of the Council of Europe @nfuaopean level as well as of relevant
work being carried out within the Council of Eurcgad in other fora.

Definitions
Public authorities:

4. It should be noted that there is no definitidn“@ublic authorities” in other legal
instruments of the Council of Europe. However, bk “The Administration and you,
Principles of administrative law concerning theatbns between administrative authorities
and private persons, a handbook”, Council of Eurdpgblishing 1996states (on page 11)
that [administrative authority] means “any entity or person in so far as thesesatided to
take decisions or measures which constitute anrastrative act.”

5. For the purposes of this recommendation, theessppn “public authorities” shall
cover the government and all bodies at nationgjioreal or local administration, the term
“government” covering both the political and adrstrative meaning of the term.

6. The term “public authorities” also includes matwor legal persons performing public
functions or public administrative functions insofss they act in this capacity or exercise
administrative authority under national law [].

7. “Public authority” may therefore be defined aBy entity or person, at whatever level
and regardless of how organized, in so far asetigy or person is entitled to take decisions
or measures which constitute an administrative lagoes without saying that this notion

should be interpreted in accordance with natiomal |

Official documents

8 At the 613th meeting (18-19 and 23 December 18Bifje Ministers' Deputies.
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8. The aim of this definition is to specify thattterm “official documents” cover§or
the purpose of this Recommendation, any information fixed omy gohysical medium
(written texts, tape-recordings - sound or audwais photographs, e-mails, information
stored in electronic data bases, etc.)

9. In member States, there are different traditi@ml practices concerning the
gualification of documents as “official documentSuch documents must, in any case, be
in a readable form. In principle, documents do not become officialiutitey are finally
approved by the competent authority. Documentsft@rgroposals etc.) not yet finally
approved are regarded as “documents under premaratid are excluded from the scope of
the present instrument Nevertheless, it has to be noted that in some beenStates,
documents are made available in their preliminamynf before the decision for which the
document is being prepared is taken, to enablécypation in the decision-making process.
Thus, in these member States such documents are,etbfore, not considered as
“‘documents under preparation”.

I

10. In addition, it is important to distinguish atyy between documents received by
public authorities which relate to their functiceasd those received by the officials as private
individuals and not having any link to their furmets, for example letters received in the
officials’ capacity as politicians, holders of extal posts []. The latter category of documents
Is not covered in the definition adopted for thegant instrument.

11. For terminological reasons, the term “informas publiqgues” has been chosen rather
than “informations officielles” in French. The lattterm corresponds to the translation of the
English term *“official information”. However, thestm “informations publiques” reflects
better in French the fact that, in certain legatems, information is considered official even
if it cannot be circulated to the public (for inst&, an internal memorandum from a minister
is official but not public). The term “official imimation” covers all recorded information
held by the various public authorities. This meassentially documents in the broad sense:
printed documents, computerised documents in &vetsle form, documents recorded on
audio or videotape, etc. The documents may coreais, images, etc.

Comments on the principles

Principle 1
General Principle

12.  Within the Council of Europe, the principle miiblic access to official information
began to be developed in Recommendation N° R (819rlaccess to information held by
public authorities. The most recent example of Raam cooperation in the field atcess to
official information is the Convention on Access li@ormation, Public Participation in
Decision-Making and Access to Justice in EnvirontaeMatters. It should be noted that
Article 19 of the Universal Declaration on HumargRs appears to grant a wider right of
access to official information than the Europeamy@mtion on Human Rights. The principle
of public access to official information is beingw&loped in an increasing number of member
Sates.

13.  The right of access to official information garsteed in this instrument applies to any
person, i.e. natural persons and legal entitiedjout any discrimination. Foreigners should

°® Adopted at Aarhus, Denmark, 25 June 1998
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also have a right of access to official documeNts.restrictions in this respect are set out in
Recommendation N° R (81) 19.

Principle 2
Possible limitations

14.  The rule must be access to documents and eoniidity the exception, in cases
where other legitimate interests take precedence.

15. Limitations and restrictions to the right ofcass to official documents are possible
only for the reasons listed exhaustively in parplgrd. The criteria for the application of
limitations or restrictiondave been drawn up keeping in mind Articles 6, 8 ah10 of the
European Convention on Human Rights, as well as theelevant provisions which appear

in the instruments relating to data protection andin Recommendation N° R (81) 19.

16. On the issue of documents emanating from fharties and held by public authorities,
any member of the public mus, principle, have[] access to such documents.

17. Paragraph 2 expresses the idea of proportigndalhe “harm test” between the
interests at stake must be applied when decidinpendisclosure of a document.

18. The “harm test” may be carried out for eachviiddial case, or in accordance with a
legal provision or regulations laid down coverimgress to a certain type of document in a
particular field.[]. The level of sensitivity may vary with time andshould be avoided that
the classification of a document would prevent asde the same document in the future.

19. Paragraph 3 stipulates that member Statesdlepuldown maximum time limits for
restrictions on access. In this context, it habamoted that there are differgmiactices in
member States. In the Netherlands, for instanceyrdentsin general must be accessible
after twenty years, the only possible exceptionagéor the protection of privacy and the
national interest. In other member States, Swedenekample, secrecy may prevail for
certain types of information for an indefinite time

20. [As regards documents classified confidential, thin@rities should ensure that they
are made accessible as soon as circumstances ,permit the law sets a time limit on
confidentiality, as soon as that limit is reached.]

Principle 3
Requests for access to official documents

21. Paragraph 1 states that no reasons need he fgivthe access application. This idea
was already contained in Recommendation N° R (&Lpr access to information held by
public authorities.

22. No one need specify the reasons for a reqtiestever, it has to be noted that the
right to be anonymous exists for example in Swealein Norway, where applicants can
for instance come to the premises of the public akbrities and request an official
document orally. In other member States, a requesdtas to be in a written form, in which
case the public authority needs an address wheredi can send the official document
requested.

Principle4
Treatment of requests for access
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23.  Any authority holding an official document dhdétermine whether the document
shall be handed out, regardless of the originb@ffficial document.

24. Principle 5 on the treatment of requestsatmess is a consequence of Principle
4, paragraph 2, in that the formalities must bsiagple as possible. This being the case, the
administration must, as a matter of principle, ddap attitude both ofervice and of
efficiency towards any applicant, without discrimiion. This attitude will be reflected, in
particular, in speedy treatment of requests antingiless to co-operate with the applicant,
for instance in the case the handling of the regisesomplicated. From this point of view,
the text goes further than Recommendation N° (&])which merely states that any request
must be dealt with within a reasonable time.

25. In many cases the authority holding the documa&hbe in a position as to supply it
directly, without any further formalities.

26. Paragraph 2 on prompt treatment is essenti@ldouments which are needed within a
certain time-limit (for example for journalistsfhe public authority should, in a spirit of
co-operation, and in order to facilitate access, comunicate with the applicant,
especially if the request cannot be dealt with proptly.

27. Paragraph 3 is a logical consequence of pgshdtand of Principle 4 paragraph 2. In
fact, the minimum level of formal requirements ahd speed at which the request is dealt
with must be followed by an execution of the damiswvithout unnecessary delay.

28. Paragraph 4 refers to non-discriminatory treatnof requests as already provided for
in Recommendation N° R (81)19he authorities holding the document, while emgya
certain margin of appreciation, must bear in mihd tequirements of Article 14 ECHR
(prohibition of discrimination)dnd of the recently adoptedProtocol No. 12broadening, in

a general fashion, the field of application of Arttle 14 (non-discrimination).]In principle,
requests should be dealt with in order of receipt.

29. Paragraphs 5 and 6 are an expression of gnkiss to co-operate with the applicant
and are particularly important if the applicantlisabled, illiterate, homeless, elthe extent

of the willingness to cooperate depends on the situatiorf the specific case. Therefore,
the public authority enjoys a certain margin of appeciation, but should be as helpful as
possible. On the other hand, in some member statefiere are abusive requests of
applicants, such as repetitive ones, which aim mdgtto hamper the public authority
concerned or certain people working there.

30. Paragraph 7, stipulating that all requests nhestdealt with unless manifestly
unreasonable, is intended to allow for rejectionsases of unclear requests.

31. Paragraph 8 is based on Recommendation N° R 18land requires the public
authority to give reasons for refusing access.

Principle 6
Forms of access

32.  There are two different forms of access: inBpgdhe original or receiving a copy of
it. The term “copy” also covers electronic versiaisa documentln some member states,
there are other forms of access such asipply of a copy, admission to the premises ireord
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to inspect the document, supply of a version widmk spaces in order to protect confidential
information; or supply, at the applicant’s reque$ta summary of the document.

33.  The public authority must, within reasonabtails, take the applicant’s preferences
into account. The term “within reasonable limite&fers to cases in which the form of access
requested is impracticable, in particular if thehteical facilities are not available (for audio
or video copies), or if it would entail unreasorealsbsts, or if intellectual property rights
might be infringed, or if unlawful use of the doceimh might be rendered possible. In some
cases, it may be appropriate to refuse acceds ibttiginal is physically fragile, especially in
the case of historical archives. It is not alwagasible to produce a copy for example of a
videocassette for legal, economic or technicalaessin such cases, access to the original
may be the only option.

34. Furthermore, there may be obstacles arising fian-the-spot” consultations such as

opening hours, several persons wanting the samaemt at the same time. Again, also in

this context it is important that public authorstieave an open attitude in allowing the general
public into their offices.

35. Paragraph 3 provides that access need notvea ¢ a document which is easily
accessible by other means. Whether a documenasslyeaccessible” must be assessed on a
case-by-case basis. What may be easily accessibné person will not necessarily be so
for another. Important factors may be the individsituation of the applicant (for example
disabled, illiterate, homeless, etc.), the econaiti@ation of the country concerned (access to
Internet), and the geographical situation.

Principle 7
Costs

36. In order to facilitate access to public infotima, access to original documents on the
spot should be free of charge.

37.  Concerning copies, according to paragraph &scof access may be charged to the
applicant, but the authorities should not make jrofit; the fees should be reasonable and
kept to a minimum. It is the responsibility of picbhuthorities to address the issue of indirect
charges for value-added services, provided to thglipp and which have a cost to the
collectivity, eg. for research, technical recordinglectronic transmissions, etc.

Principle 8
Possible review

38.  The Principle 8 was taken over from Recommeodat® R (81) 19 which stated that

any refusal of information shall be subject to eswvion request. The aim of Principle 8 is to
provide an unsatisfied applicant with an inexpeasand expeditious review procedure, be
whether it be before an ombudsman or mediatornternial review procedure (before legal
proceedings) or a Court appeal. On this issues, iinportant to note that in certain national
systems an internal review procedure is seen agenmediary step before a Court appeal.

39. Where a third party considers that informattonor release of an administrative
document has harmed his/her private interests orgro the point, his/her private life, (in
this respect, seRecommendation N° R (91)16n the communication to third parties of
personal data held by public authorities) he/sladl bie able to seek remedies.




DH-S-AC(2000)007 22

Principle 9
Support systems

40. Recommendation N° R (81) 19 stated that effecind appropriate means shall be
provided to ensure access to information. Princ®ig an expression of the idea contained in
paragraph vi. of the preamble, whereby public autiee should commit themselves to
conducting an active communication policy, anda @asnsequence, establish support systems.

41.  Among the arrangements for access to docuntbatsuthorities could set up and
indicate a contact point within the given departmen order to facilitate access to that
department’s documents.

42. Furthermore, in order to allow easy accessouchents as stipulated in paragraph
3.i., public authorities should provide the necegseonsultation facilities (appropriate

technical equipment including new information amaneunication technology, well-adapted
premises, conservation and secure storage of algiatc.).

43. Paragraph 3.ii. on preservation relates toghestion of the physical security of
original documents, and, in particular, the needrtsure the preservation of certain originals
in archives, etc.

44.  Furthermore, it may be useful to establish documertion and information
centres, as provided for in paragraph 3.iii, within national administrations in order to
rationalise and speed up the treatment of request&ee Principle 5 paragraph 2). The
establishment of such structures should never comphte the handling of requests, place
greater distance between the applicant and the authities where the information
originates, still less operate as a (political) fiér.

45.  Suchlists, registers or files of the documents, thbligltauthorities should ensure that
they are always available, this being a prerequifsit the exercise of the right to access to
official information. The public authorities need determine the type of information to be
included or not in such registers or inventorieshhe aim of protecting legitimate interests.

* * %



