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Introduction

1. The Group of Specialists on access to offiadnmation (DH-S-AC) held its first
meeting from 4-6 March 1998 at the Palais de I'ReyoStrasbourg, with Mr Charles
RAMSDEN (United Kingdom) in the Chair.

2. The list of participants is set out in AppendlixThe agenda as adopted appears in
Appendix I, with references to the working docurnsen

3. During this meeting, the DH-S-AC in particular:
I. conducted an in-depth exchange of views on é¢nmg of referenceeceived fromthe

Steering Committee for Human Rights (CDDHnd, on this basis, considered the
options for preparing a legally binding instrumentaccess to official information;

. drew up an initial list of starting-points faliscussion at its next meetingarticularly
bearing in mind the elements identified by the @rob Specialists previously working
under the authority ofthe Steering Committee on the Mass Media (CDMkége
Appendices lll and IV);

. exchanged views on the current work of otl@uncil of Europébodies in relation to a
draft recommendation on a European policy on adcesshives

iv. structured its working methods

Item 1 of the agendaOpening of the meeting and adoption of the agenda

4, See introduction.

Iltem 2 of the agendaElection of a Chair

5. Mr Charles RAMSDEN (United Kingdom), former Chaif the Group of Specialists

previously working under the authority of the CDMMM-S-AC), was elected to chair the DH-
S-AC. The Group of Specialists emphasised the itapoe it attached to maintaining continuity
with the work done under the auspices of the CDMM.

6. The Chair welcomed a number of experts who akert part in the work of the MM-S-
AC, three representatives of the European Committekegal Co-operation (CDCJ) and one
representative of the CDMM. He pointed out that ¢henposition of the group reflected the
Council of Europe's wish to take a broad, multigisgary approach to the question of access to
official information, and to avoid duplication witlother work being done inside the
Organisation.

Item 3 of the agendaExchange of views on the terms of reference oféfDH-S-AC

7. The DH-S-AC examined the terms of referencergtedat by the CDDH, as approved by
the Ministers' Deputies at their 613th meeting 198and 23 December 1997; documBit-S-

AC (98) J).

Substantive issues
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8. The DH-S-AC noted that it was required to examnumder the authority of the CDDH,
options for preparing a binding legal instrumenbtrer measures embodying basic principles
on the right of access of the public to informatlweld by public authorities and that it was
asked, in its terms of reference, to consider theraents for and against various options.

9. The DH-S-AC agreed that its work would haveat@tparticular account of:

- the principles contained iRecommendation No. R (81) 18f the Committee of
Ministers on access to information held by publitharities;

- any legal developments in the field of accesmfiarmation, both in the member States
of the Council of Europe and at European level,

- the work previously done by the MM-S-AC.

Questions of form

10. The DH-S-AC noted that the CDDH had asked it:
- to submit dinal report containing conclusions and proposals for apprapaation;

- to draw up (if the DH-S-AC considered it appragei to opt for a legal instrument) a
draft text, with an explanatory memorandum setting out the reasons for its choice and the
substance of the proposed instrument.

11. The experts discussed this last point in dépthm sounding opinions around the table, it
was clear that a majority were already willinghok in terms of drafting a binding instrument.
However, given the difficulties faced by other entpethey were prepared to accept that the
group's immediate aim should be to draft a recondason, provided the option of
reconsidering a convention at a later date waspedh.

12. The DH-S-AC decided, at this stage, to confswdf to identifying the potential elements
of a recommendation, while bearing in mind thats¢heould form the basis for drafting a
binding instrument if the CDDH so decided.

13. From this perspective, the group examined iailde and thoroughly approved - the
elements identified by the Group of Specialistsviogsly working under the aegis of the
CDMM (MM-S-AC). These are set out in Appendix Il

14. In the light of these texts and proposals nigdbe experts at the meeting, the DH-S-AC
identified the following as a basis for its futwverk (see Appendix 1Y/

- a number of recitals for inclusion in thrdroduction to the recommendation;

- two definitions, concerning respectively the terms "public autigbriand "official
information”; with regard to the latter (which skabdbe understood in the sense of the
French "informations publiques”, rather than "o#fit as opposed to "unofficial"
information), the DH-S-AC decided to give additibidarification in the explanatory
memorandum to be appended to the instrument;

- a provision indicating that thscope of the instrument would be confined to official
information held by public authorities; notwithstimy which, member states might
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examine how far the principles contained in thérimsent could be applied by analogy
to information held by national legislative andigial authorities;

- a number ofsubstantive provisons. The DH-S-AC confined itself, at this stage, to
drafting a principle setting out the general raleg another listing possible exceptions to
it:

. in the view of the DH-S-AC, the general rule gldobe that member states recognise
the right of everyone within their jurisdiction tibtain, on request, official information
held by a public authority;

. by way of exception, member states might ddpamt the principle of right of access,
inter alia by imposing limitations or restrictions.

15. The DH-S-AC examined in detail the possibleepxions to the rule. In particular, it
considered whether the instrument ought to seapwxhaustive list of reasons why a member
state might limit the right of access or whethdng list should merely be indicative. After a
discussion, the DH-S-AC came down in favour of ahagistive list, in order to prevent the
general rule of right of access being underminedobymany limitations. In this connection, a
number of experts referred to existing provisiomgheir own countries for lists of justified
restrictions on the right of access. Among the groms mentioned were those of France,
Iceland, Italy, the Netherlands and the United idimm.

16. With a view to drawing up an exhaustive ligtifeclusion in the instrument, the DH-S-
AC decided that the experts will send the Secwdtary relevant information about existing lists
in their own countries and any comments on, or esiggl changes to, the wording of the other
elements in Appendix Ill, by 30 April 1998

17. The DH-S-AC instructed the Secretariat to daaflocument containing the information
submitted by the experts. The document and theepresport would be sent to the CDDH for
information, in time for its meeting in June 199@th a reminder that the various elements
included were, at this stage, simply a basis fecwudision.

18. The DH-S-AC decided to devote its next meeflimg September 1998) to further
examining these texts and the other elements faehby the MM-S-AC (see Appendix V). At
the same meeting, it would also prepare a questimabout national provisions for a number
of justified restrictions on the right of accesbeTquestionnaire would be sent to those members
of the CDDH not represented on the DH-S-AC, sooagive the group a full overview of the
issue.

Item 4 of the agendaExamination of the draft recommendation on a Eur@ean policy on
access to archives

19. The DH-S-AC noted the work going on in the Goluaf Europe towards preparing a
Committee of Ministers recommendation on a Eurogaality on access to archives. A draft
recommendation had been prepared in close colladotaetween the International Council on
Archives and the relevant secretariat within their@@d's Directorate of Education, Culture and
Sport - namely the secretariat of the Culture Caiemi(CC-Cult), which reported to the
Council for Cultural Co-operation (CDCC).

20. The DH-S-AC observed that this work was at ey \a@lvanced stage and had some
bearing on the terms of reference of the Grouppetctlists. Official information often took the
form of documents many of which would sooner agr@nd up in public archives.
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21.  That being the case, several experts felttieatvork should be delayed in order to allow
the DH-S-AC to move further towards implementirgyatvn terms of reference, and to avoid
any risk of the two projects reaching different dasions. Notwithstanding, the DH-S-AC was
aware that the CDCC urgently wished to concludevitsk, which had begun in 1995. It also
noted that the CDCC's work related essentiallyhto dpecific issue of access by historians to
archives recognised as being of an historic natnlesreas the DH-S-AC was dealing with
access at a much broader level, covering all affionformation emanating from public
authorities.

22.  The DH-S-AC took note that the draft recomméndaenvisaged by the CC-Cult was
part of the project entitled "Democratisation o€ess to archives”, one strand of the CDCC's
"Electronic Publishing, Books and Archives" projethe draft recommendation was based on
the premise that archives do play a fundamental irothe democratic life of the States, since
they are an assurance of memory, of law and dfeci§’ identity and cultures. However, each
country has differing rules to which this memorga@nmitted. Sometimes, access to archives is
limited: the CC-Cult stressed that, it was not @ogl ago that access to archives in several
member States was only authorised to "reliableSqrer

23. The DH-S-AC decided that the best approaclerisuring effective co-ordination of the

two efforts would be to participate, with obsergtaitus, in forthcoming CDCC meetings to
complete the draft recommendation. To this endDIHES-AC instructed the Secretariat to make
the necessary arrangements with the relevant CD&xetriat for a DH-S-AC observer and a
member of the group's secretariat to take paltarCDCC work.

24. The DH-S-AC appointed Mr Yves GOUNIN (France) represent the Group of
Specialists at meetings of the bodies in chargkentiraft recommendation. In particular, he was
asked to contact Mr Charles KECSKEMETI, Secretagynésal of the International Council on
Archives (Paris), who had been actively involvegraparing the draft instrument. Mr Gounin
was also instructed to outline the DH-S-AC's apginoat the next meeting of the Culture
Committee (CC-Cult) (Strasbourg, from 13-15 Octob@®8), and at the meeting of the CDCC
in January 1999.

25. Noting that the CDDH had received a request &or opinion on the draft
recommendation, the DH-S-AC also instructed thee®agat, in consultation with the Chair, to
draw up a draft opinion for consideration and guesadoption by the Bureau of the CDDH at
its meeting on 24 April 1998. The DH-S-AC felt thithe draft opinion should point out that
while the CDDH welcomed the initiative taken withlie CDCC to draw up a recommendation
in this important area, it believed there was alrfeeclose co-ordination between this work and
that being done by the DH-S-AC, in order to assbet the two efforts were compatible and
complementary.

Item 5 of the agendaDate of the next meeting and organisation of futte work

26. The DH-S-AC decided to hold its next meetirgrfrWednesday 7 - Friday 9 October
1998 As indicated above, the group wished the agenddhke next meeting to include the
following:

I. re-examination of the basic elements identifiedAppendix 1V, taking into account
information or suggested changes submitted by xperes before 30 April 1998, and
bearing in mind any guidelines which might be gitethe group by the CDDH in June
1998;
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. examination of the provisions in Appendix libinyet discussed.

. preparation of a questionnaire for circulattmmmembers of the CDDH not represented
within the group - concerning lists of restrictiona the right of access to official
information either existing in, or acceptable @cle member state;

V. further consideration of the draft recommenolaton a European policy on access to
archives.

Iltem 6 of the agendaOther business

None.

* % %
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LIST OF PARTICIPANTS / LISTE DES PARTICIPANTS

BULGARIA/BULGARIE

- Mr Zlatko DIMITROFF, Ministry of Foreign AffairsDepartment of democratic institutions,
humanitarian issues and human rights, ul. Alexaddendov 2, 1113 SOFIA

FRANCE

- M. Yves GOUNIN, Auditeur au Conseil d'Etat etpapeur auprés de la Commission d'acces
aux documents administratifs (CADA), 1, place diaBa&Royal, 75001 PARIS

GERMANY/ALLEMAGNE

- Mr Bertram RAUM, Regierungsdirektor, Ministry tife Interior, Graurheindorferstr. 198, D-
53117 BONN

NETHERLANDS/PAYS-BAS

- Ms Lucia LING, Legal adviser, Constitutional Lelgitive and International Affairs Division,
Ministry of the Interior, P.O. 20011, 2500 EA THRABUE

NORWAY/NORVEGE

- Ms Tonje MEINICH, Legal Adviser, Legislation Depaent, Ministry of Justice, Postbox
8005 Dep, N-0030 OSLO

POLAND/POLOGNE

- Mr Andrzej KALI_SKI, Counsellor of Legal and TrgaDepartment, Ministry of Foreign
Affairs, PL-02 078 WARSAW

- Mr Miroslaw LUCZKA, Deputy to the Permanent Reggatative of Poland to the Council of
Europe, 2, rue Geiler, F-67000 STRASBOURG

RUSSIAN FEDERATION/FEDERATION DE RUSSIE

- Mr Jassen ZASSOURSKY, Dean of the Faculty of dalism, State University, Ulitsa
Mokhovaya 9, 103914 MOSCOW

SWEDEN/SUEDE

- Ms Helena JADERBLOM, Legal Adviser, Ministry afistice, S-10333 STOCKHOLM

TURKEY/TURQUIE

- Mr Aykut KILIC, Deputy Director General of Inteational Law and Foreign Relations,
Ministry of Justice, Adalet Bakanligi, 06659 ANKARA

UNITED KINGDOM/ROYAUME-UNI
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- Mr Charles RAMSDEN,_Chairman of the DH-S-AC / $tdent du DH-S-AC Head of
Freedom of Information Unit, Room 63A/l, Open Goweent, Public Bodies and Public
Appointments Division, Cabinet Office, Horse Guarizad, GB - LONDON SW1P 3AL

- Mr Graham DAVIES, Open Government, Public Bodiesl Public Appointments Division,
Cabinet Office, 70 Whitehall, GB - LONDON SW1P 3AL

* % %

European Committee for Legal cooperation/
Comité européen de coopération juridiqugCDCJ)

Mr Pekka NURMI, Director General, Ministry of Jusj PL 1, 00131 HELSINKI

M. Michel CAPCARRERE, Magistrat, Services du PramMinistre, Commissaire du
Gouvernement Adjoint aupres de la CNIL, 56 rue desvine, F-75700 PARIS

M. Luis SILVEIRA, Procureur Général adjoint, Proadoria General da Republica, Palaccio
Palmela, R. Escola Politecnica, LISBONNE

Steering Committee on Mass Media/
Comité directeur sur les moyens de communication deasse(CDMM)

Dr Laimonas TAPINAS, Directeur, Centre Lituanien dlurnalisme, 7 Maironio, VILNIUS
2600

Secretariat/Secrétariat

M. Alfonso DE SALAS, Principal Administrator/Admistirateur Principal, Secretary to the
Group of Specialists/Secrétaire du Groupe de Slistem

Mme Michéle COGNARD, Administrative Assistant/Adaiste administrative, Directorate of
Human Rights/Direction des Droits de I'Homme

Interpreters/Interprétes

Mme Danielle HEYSCH
M. Roland HERMANN
M. Robert VAN MICHEL

* * %
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Appendix Il

AGENDA

1. Opening of the meeting and adoption of the agend

2. Election of a Chair

3. Exchange of views on the terms of referencé@fH-S-AC

4. Examination of the draft recommendation on aofaan policy on access to archives
5. Date of next meeting and organisation of fuimoek

6. Other business

Working documents

- Extract of the report of the 43rd meeting of @ieDH
(21-24 October 1997)

CDDH (97) 41 item 9

- Terms of reference of the Group of Specialisssaf@proved by the Ministers' Deputies
at their 613th meeting, 18-19 and 23 December 1997)
DH-S-AC (98) 1

- Synoptic table on substantive issues which cbel@addressed in a legal instrument on
access to official information
MM-S-AC (97) 2

- Consultant study on access to official informatio
CDMM (95) 15 Def.

- Report of the 3rd meeting of the Group of Spésiision access to official information
(MM-S-AC) (5-7 May 997)
MM-S-AC (97) 6

- Draft Recommendation No. R (97) ... on a EuropPBaficy on Access to Archives
(latest revision: Strasbourg, 28 February 199&pared by the "Electronic Publishing, Books
and Archives" Project and the International CouanilArchives

CCllivre (97) 7 rev.

Information documents

- Recommendation No R (81) b the access to information held by public autiesr

- Recommendation No R (91) O the communication to third parties of persateh
held by public bodies

- Collection of reports on official secrets law dingle access to public records (reports
prepared by national partners of the Programme exur8y Services in a Constitutional
Democracy) (Helsinki Foundation for Human RightecBmber 1997)

DH-S-AC (98) 2 and Addendum (English only)
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- Icelandic law on public access to information
MM-S-AC (97) 3 (English only)

- Italian law on access to administrative documents
MM-S-AC (97) 4 (French only)

- The Swedish approach to the issue of accesshiicplocuments
MM-S-AC (97) 5 (English only)

* * %
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Appendix Il

PROPOSALS DISCUSSED BY
THE GROUP OF SPECIALISTS ON ACCESS TO OFFICIAL INRMATION

(MM-S-AC) AT

ITS 3RD MEETING (5-7 MAY 1997)

(document MM-S-AC (97) 6)

PRINCIPLE

PROPOSALS DISCUSSED

Principle 1:

Reasons for the preparation of
legal instrument on access
official information 1

The preamble of Recommendation No. R (81) 192 cbel
ased as a basis for explaining why a legal instnimon
t@ccess to information is deemed necessary. Thensdsr
the preparation of an instrument would, inter diex,

-the importance for the public in a democratic stcito
obtain adequate information on public issues;

-access to information by the public is likely twesgthen
confidence of the public in the administration;

-efforts should be made to ensure the fullest pbtss

availability to the public of information held byublic
authorities.

=

Principle 2:
Scope of a legal instrument

(1) Public authorities covered:

-The term public authorities would include natignalgional
and local level administration. The following defion of
public bodies provided in Recommendation No. R (903
could be used as a basis in this respect:

"Any administration, institution, establishmentather body|
which exercises public service or public interesictions ag
a consequence of it being attributed with publiwers".

-Private bodies performing public functions or ficad with
public funds would therefore fall under the scopé
application.

Members of the MM-S-AC are invited to consider wieetthe term "public information” would be more

suitable than "official information’

Recommendation No. R (81) ©® theCommittee of Ministerso member States on the access to information

held by public authorities

Recommendation No. R (91) b
Authorities.

the Communication to Third Parties of Pers@wsth held by Public
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-On the other hand, the principle of access wooldapply to
information held by parliaments and courts.

(i) Information covered:
-The Group has not reached a final decision ordéfmition

of the term "official information”, but has agreet what
should be excluded from the notion:

-oral information (information on public mattgrs

which has no documentary basis, eg. informaf
given in a television programme);

-preparatory documents (administrative docume
which are in a preparatory stage and are stillestilip
change);

-non-administrative  documents  (for  instan|
documents concerning political or personal actei
of public authorities);

=

on

nts

o

-information held by public authorities concernipg

personal data of individuals, since access totilus
of information is governed by rules on data protect

[The Group should discuss what would be applicnble
a

if the information requested concerns a publicia
but also contains personal information].

-The most suitable notion of "official informatioseems tq
be the one which refers to "documents” or "matstibeld by
public authorities. Should the Group agree witls tipproach|
it might wish to discuss the type of documents/malte¢hat
the right of access applies to. For example, tgatrcould
apply to all "administrative documents related toblg
matters, such as reports, letters (incoming/outgaimail),
drawings, maps, microfilms, computer stored infdaiorg
etc."

-As regards inventories/registers/records of putiticuments
eg. records of incoming and outgoing mail, the @rbas not
yet decided whether such inventories should be reovey
the concept of official information, and thus be deq
available to individuals upon request.

-After the definition of official information, a alise
stipulating that "other acts/regulations granting n@ore
extensive right of access will remain in force" kbibe
added.

Principle 3:

Restrictions to the right of acce

-The Group discussed the advisability of pIacingeJ’th

ssestriction clause after the provision granting gle@eral righ
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to official information

of access to public information, so as to highligidt limits
to the right are also necessary.

-A restriction clause based on principle V |of

Recommendation No. R (81) 19 could be included nn
instrument along the following lines:

"The right of access to information shall be subjecsuch
limitations and restrictions as are necessary democratiq
society for the protection of legitimate publicengsts -such
as national security, public safety, public ordke economig
well-being of the country, the prevention of crina, for
preventing the disclosure of information received
confidence-, and for the protection of privacy aother
legitimate private interests."

-The Group discussed whether States should enjbggeee
of discretion to determine which documents/matersiould
be excluded from the right of access. The Groupvied to
re-examine this issue.

-A possibility could be to list certain types [pf

documents/materials which would be excluded froenrtght
of access, such as, for example: minutes of calbneetings
materials falling under secrecy or confidentialipcts,
working documents prepared by a public authority
internal use only, etc.

Principle 4:
Access after a specific period
time

pprovision stipulating that after a specific period time,

-The Group could discuss the possibility of introithg a

certain materials which have been protected bymaadtion
clause would also become accessible.

Principle 5:

Beneficiaries of the right of documents/materials should be applicable to allsqres,

access to official information

-The Group has agreed that the right of access

irrespective of their nationality, citizenship, @ of
residence, etc, given that any other approach wdigd
discriminatory and difficult to enforce in practice

-On the other hand, the Group was against grathiegnedia
a privileged right of access to official informatioHowever,
if a general right of access is recognised, it \Waalso apply
to media professionals [Remark: in practice, in ntoas
where legislation on access to information alreaxigts, it is
generally the media that make use of this rightc@sapared
to individual requests for information].

to

-Special arrangements for media access to pliblic

meetings/events organised by public authorities hinige
considered. This could include free supply of doenota or
advance distribution of "embargoed" documents ¢éontiedia,
The Group is invited to discuss whether any provis
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should be included in this respect in a legal uragnt.

Principle 6:
Disclosure
information

of official

-Access to information should be provided on thsidaf a
request from an individual.

-The disclosure of information on official initigg of public
authorities could be included in a legal instrumdnit such
an approach should be complementary to the indatidght
of access (if the disclosure of information wag lef the
official initiative of public authorities only, thewhole

administrative discretion).

principle of access would be questioned and subjedt

Principle 7:
The exercise of the right (
access to official information

-The Group agreed that requests for informatiorukhmeet|
fcertain minimum procedural requirements. Some staly
discussed were:

-the request should be made in writing or by eteit
means (oral requests for information would
denied);

-the request should not be anonymous;
materials/documents to be examined (to be discy

by Group);

-the person requesting information should stabekp
a legitimate interest (to be discussed by Group).

be

-the request for information should specify the

ssed

Principle 8:
Forms of access
information

to officid

-The Group should discuss the nature of the righacoess
lie, whether it confers the right to inspect thegiowl
documents, to inspect and photocopy these or anbbtain
copies of the original documents. The means of ssicg
materials other than documents (drawings, mapsures,
microfilms, computer stored information, etc.) webuhlso
have to be examined.

Principle 9:
Cost of
information

access to officia

-The Group agreed that the fundamental principleukhbe
Ito provide access to official documents/materiakse f of
charge. If the right of access confers the righphotocopy
documents, and a large number of documents
concerned, the Group should discuss whether theestigog
party should pay the copying costs involved.

were

Principle 10:
Time-limits for dealing with
requests of access to informatig

-The Group discussed whether a specific time-limauld
have to be indicated in the possible instrumenpo&sibility
rcould be to provide that requests for access tornmdtion
should be answered by the relevant public bodytéskly as

possible" or "within a reasonable time".
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Principle 11:
Decision refusing access
information

fstipulating that negative replies to a requestifidormation
should be given in "an appropriate form" by the lmu
authority concerned. The Group is invited to rerexe this
issue and to decide whether:

-public authorities could be obliged to give t
refusal in writing or by electronic means (depexy
on how the request was made);

-the decision should provide the reasons for
-a provision prohibiting "administrative silenc

(public authorities not taking a decision) would
convenient.

-The Group discussed the possibility of a provigion

o

refusal and indicate any appeals/remedies avajlablg

Fir
n
the

'

-

be

Principle 12:

Appeal against refusal of accessagainst the refusal of a public authority to graotess tq

-The Group agreed that a provision ensuring a dlappeal

information could be included in an instrument.

independent, but not necessarily a court.

-The Group considered that the appeal body showd b

Principle 13:
Access to archives

-The Group decided that a separate provision fohieges
would not be necessary. General access rules shpplg to
archives, and information held in these should m®tmore
difficult to access than other materials held byblmu

authorities.

* * %
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Appendix IV

ELEMENTS IDENTIFIED BY THE DH-S-AC AT ITS 1st MEENG
(4-6 MARCH 1998) TO PROVIDE A BASIS FOR DISCUSSION
ON THE FUTURE WORK OF THE GROUP OF SPECIALISTS

Introduction

This appendix lists a number of elements whichrget from discussions at the first
meeting of the Group of Specialists on access tcialf information (DH-S-AC), held in
Strasbourg from 4-6 March 1998.

For practical reasons, the elements are set dieifiorm of a draft recommendation.
However, the DH-S-AC has not taken a position an fthal legal form to be taken by the
instrument that is in preparation. In particulahas not ruled out the possibility of moving, at
a later stage, towards drafting a binding instrumsrch as a convention. It is awaiting
guidance from the CDDH on this point.

The DH-S-AC has asked its members to send any @msron this appendix, or
proposed changes of wording, to the secretariarée0 April 1998.

*k%k

Preamble

I. Considering the importance in a pluralistic, adematic society of adequate
information for the public on issues of common iag;

il. [Considering that the public's right of accés®fficial information should be analysed
in human rights terms, particularly in the light/Asticles 8 and 10 of the Convention
for the Protection of Human Rights and FundamehRtaledoms and the case-law
pertaining thereto];

ii. Considering that wide access to official infmation, on a basis of equality and in
accordance with clear rules:

- encourages internal control within administrasoand helps avoid the risk of
corruption;

- contributes to affirming the legitimacy of adnsitnations as public services and to
reinforcing citizens' confidence in public authimst

- allows individuals to have an adequate viewaof] to form a critical opinion on, the
state of the society in which they live [and théhauties that govern them];

- encourages responsible participation by theipublmatters of common interest;
2 Considering that the public authorities of thember states of the Council of Europe

should do their utmost to make the information theyd available to the public, out
of concern for transparency in public administratio
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V. Stressing that the principles set out hereafaistitute a minimum base, and that they
should be understood without prejudice to domektigs and regulations which
already recognise a wider right of access to afficiformation;

[...]

Definitions
For the purposes of this recommendation:
- "public authority" shall mean:
I government at national, regional or other level

il. natural or legal persons performing public @dstrative functions under
national law;

- "official information” shall denote all informatn recorded in any form, held by
public authorities [and linked to any public seevianction], with the exception of:

I. oral information (information on public mattenghich is not recorded in any
form);

il. preparatory documents (administrative docursemhich are in a preparatory
stage and still subject to change);

iii. non-administrative documents (for examplegdments concerning political or
personal activities of public authorities);

[...]
Scope

This recommendation concerns only official inforraatheld by public authorities. However,
the member states should examine, in the lighteir tdomestic law and practice, to what
extent the principles of this recommendation cdaddapplied by analogy to information held
by legislative and judicial authorities.

Principle 1

The member states [recognise] [should recognise] rilght of everyone within their
jurisdiction to obtain, on request, official infoation held by a public authority.

Principle 2

1. Member states may derogate from the right oessdo official information. When
derogation takes the form of limitations or resiogs, these must be set down precisely and
exhaustively in the law, be necessary in a demiacrsbciety and, in particular, be
proportionate to the aim of protecting4:

4 The DH-S-AC is working towards the preparatida @xhaustive list. For the moment, the list of
elements in Principle 2 is intended to be provialpas a basis for discussion. The final contefthelist will
be decided at a later stage, specifically in tgktlof information to be provided by the membershef DH-S-
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[i. national security;
il. territorial integrity or public safety;

ii. society against crime, in particular organisgohe;

(2 health;
V. respect for privacy and personal data;
Vi. the confidentiality of certain information enamg from a public authority or

entrusted to it confidentially;
vii.  the authority and impatrtiality of the judiciaf

2. While enjoying a certain measure of discretiordetermining the circumstances in
which the right of access to official informatiorhosalld be subject to limitations or
restrictions, the member states [shall respectykhrespect] the principle of proportionality,
according to which any limiting or restrictive maes should be in proportion to the aim
invoked by the public authority. In particular,

I. in regard to documents classified as confidéntiee public authorities should ensure
that they are made accessible as soon as circurastaermit or, if the law sets a time
limit on confidentiality, as soon as that limitresached;

ii. in regard to registers or inventories of docmtse the public authorities should ensure
that they are always made available, this beingesepuisite for the exercise of the
right of access to official information. It is, hewer, open to public authorities to
determine the type of information to be includediurch registers or inventories, with
the aim of protecting legitimate interest and, amtggular, respect for private life.

Draft explanatory memorandum

[...] The concept of "official information” (informatis publiques) covers all recorded
information held by the various public authoriti€&ssentially this means documents in the
broad sense: printed documents, computerised dodante a retrievable form, documents
recorded on audio or video tape, etc. The docunmatscontain texts, images etc.

For obvious reasons, certain categories of doctyrsanh as.[.], have been explicitly
excluded from the scope of the recommendation.

AC and other members of the CDDH, concerning b$témitations that exist under their national Iglgtion
and domestic practices.



