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ltem 1: Opening of the meeting and adoption of the agerd

1. The Group of Specialists on Human Rights and Right against Terrorism
(DH-S-TER) held its second meeting in Strasbourg 231 March 2006, with
Mr. Ignacio BLASCO (Spain) in the Chair. The list participants is contained in
Appendix | The agenda, as adopted, is contained in Appdhdix

ltem 2: Continuation of the examination of the issues raed with regard to
human rights by the use of diplomatic assurances ithe context of
expulsion procedures

ltem 3: Consideration of the appropriateness of a legal nstrument on
diplomatic assurances

2. The meeting was devoted to the examinatioreofist2 and 3.

3. The DH-S-TER benefited from the very active cdition of the observers who
submitted texts for the Group and who participdatethe discussion. The DH-S-TER
welcomed this co-operation.

4. The result of the work is reflected in the fimativity report adopted by the DH-
S-TER, as it appears in Appendix. Il

* * *

5. At the end of its work, the DH-S-TER considetkdt it had fulfilled the terms
of reference assigned to it by the CDDH.

* * *

Iltem 4: Other business

6. In addition, further to the wish expressed by Bureau of the CDDH at its ¥1
meeting (23-24 March 2006), the DH-S-TER held &fbexchange of views on other
issues on the protection of human rights in thétfiggainst terrorism, in particular
following the concluding remarks of the High Les@#@minar Protecting Human Rights
while fighting Terrorism” (Strasbourg, 13-14 June 2005).

7. At the end of this exchange of views, two sutigas were identified. The DH-
S-TER wished to transmit them to the CDDH for tRehenge of views that it will hold
at its 629 meeting (4-7 April 2006):

- continuation of the follow-up activity to the Gulaees on the protection of victims
of terrorist acts, a follow-up activity that fullsorresponds to the CDDH it having
been the author of this instrument. The represestaf the CODEXTER indicated
that his Committee had already collected infornmatim national existing laws and
practice on this issue. The representative of tB€BD-ODIHR informed the Group
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that her organisation was currently running a mtogn solidarity with victims of
terrorist acts;

- problems linked with “black lists”, especially thait the right of access to a tribunal
for persons suspected of terrorist activities emdiém to challenge their inscription
on such lists. The representative of the Committeéegal Advisers on Public
International Law (CAHDI) informed the DH-S-TER thais Committee was
currently working on the implementation of Unitedthbns sanctions and respect for
human rights.

8. Finally, whatever the themes that the CDDH migiin, the DH-S-TER drew
attention to the fact that several other bodiegh bwithin the Council of Europe
(CODEXTER, CAHDI?, PC-S-AV?) and outside (European Commission, OSCE-
ODIHR® were currently addressing several aspects optbection of human rights in
the fight against terrorism and that it would beessary to take this into account in
order to avoid any redundancy.

! Committee of Experts on Terrorism.

2 Committee of Legal Advisers on Public Internatiolaw.

% Group of Specialists on Assistance to Victims Bnelvention of Victimisation.

* Office for Democratic Institutions and Human Riglbf the Organisation for Security and Co-operation
in Europe.
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Appendix |
List of participants

(a) Representatives of member states

AUSTRIA

Ms Susanne PFANNER

Legal Adviser, Division for International Affairsxd General Administrative Affairs, Federal
Chancellery, Constitutional Service, Ballhausp®tA-1014 WIEN

Mrs Karin WAGNER, Human Rights Department, Fedatalistry for Foreign Affairs,
Minoritenplatz 8, 1014 VIENNA

BELGIUM

Mr Alexander HOEFMANS
Attaché, Human Rights Unit, Belgian Ministry of fine

CROATIA

Ms Darija DRETAR

Attache, Ministry of Foreign Affairs and Europeantdgration, Human Rights Department, Trg
N.S.Zrinskog 7-8, 10 000 Zagreb

FINLAND

Mr Arto KOSONEN

Government Agent, Director, Legal Department, Mityigor Foreign Affairs, PO Box 176,

FIN 00161 HELSINKI

FRANCE

Mme Catherine JOLY

Ministere des affaires étrangéres, magistrate-tédacDirection des affaires juridiques, 57,
Boulevard des Invalides, F-75007 PARIS

GERMANY

Ms Ulrike HOFLER

Executive Assistant to the Agent for Human RigResderal Ministry of Justice, Mohrenstr. 37,
10117 BERLIN

GREECE

Mme Katerina VASSILIKOU
Chercheur principal, Académie d’Athénes, 28, Patigpiou, 10679 ATHENES
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ITALY

M. Vitaliano ESPOSITO
Agent du Gouvernement, Premier Avocat Général, @euCassation, Palais de justice, Piazza
Cavour, 1-00196 ROME

LATVIA
Ms Inga REINE
Government Agent, Representative of the Governmibatvia before International Human

Rights Organizations, Ministry of Foreign AffaiBrivibas blvd 36, RIGA LV 1395

NETHERLANDS

Ms Jolien SCHUKKING

Agent for the Government of the Netherlands, Migisf Foreign Affairs, Po Box 20061,
Bezuidenhoutseweg 67, NL-2500 EB THE HAGUE

POLAND

Ms Joanna MICHALEC
Ministry of Foreign Affairs, Legal and Treaty Depaent, Aleja Szucha 23, WARSAW 00950

RUSSIAN FEDERATION

M. Vladislav ERMAKQOV

Conseiller du Département de la coopération hummiaeiet des droits de I'homme, Ministére
des affaires étrangeres de la Fédération de Ru32i@4 Smolenskaya-Sennaya sq., 121200
MOSCOW

Ms. Irina SILKINA
Third Secretary, Department for new challengestarehts, Ministry of Foreign Affairs of the
Russian Federation Smolenskaya-Sennaya pl. 32/84¢cddv 119200

Mr llya MYTSYKOV
Office of the Prosecutor General

SPAIN

Mr Ignacio BLASCO (Chair)

Agent aupres de la Cour européenne des DroitdHberiime, Abogacia del Estado ante el
TEDH, Ministry of Justice, c/Marqués del Duero, 6

E - 28001 MADRID

M. Nufio BORDALLO

Chef de Service, Sous-Direction Générale des Affdinternationales du Terrorisme
Ministere des affaires étrangéres et de la Codpérat

c/Serrano Gawache 26, 28033 MADRID

Mr Emilio PEREZ DE AGREDA
Permanent Representation of Spain to the Couné&iliobpe,
24, allée de la Robertsau, 67000 STRASBOURG (Fdance
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SWEDEN

Ms Inger KALMERBORN

Government Agent, Senior Legal Adviser, Ministry Foreign Affairs, SE-103 39
STOCKHOLM

SWITZERLAND

Mr Adrian SCHEIDEGGER
Office fédéral de la justice et police, Bundesizin CH-3003 BERNE

Mme Annyssa BELLAL

Conseillere juridique, Direction du droit interraatal public, Section droits de 'homme et droit
humanitaire

Département fédéral des Affaires étrangeres

TURQUIE

Mr. Emin AKSEKI

Attaché, Deputy Directorate General for Councilkafrope and Human Rights, Ministry of
Foreign Affairs, Ek Bina, Ziyabey Cad.3.Sok.No.20JKARA

ROYAUME-UNI

Mr Derek WALTON (Vice-Chair)
Legal Counsellor, Foreign and Commonwealth Offi€eyg Charles Street, LONDON SW1
2AH

Mr Aleck THOMSON
Director, The Home Office, 36 Wellesley Road, CRGYD), CR9 3RR

* * *

(b) Observers:

1. Bureau du Haut Commissaire aux droits de 'hommeales Nations Unies / Office of the
UN High Commisioner for Human Rights

Ms Lisa OLDRING
Human Rights and Security, Rule of Law and Demactawmit, UN Office of the High
Commissioner for Human Rights, 8 - 14 avenue d&aia, 1211 Geneva, Switzerland

2. Bureau du Haut Commissaire des Nations Unies poles réfugiés / Office of the United
Nations High Commissioner for Refugees (UNHCR)

Ms Brenda GODDARD
Legal Adviser, Department of International ProtecfiUNHCR Headquarters Geneva
94, rue de Montbrillant, 1202 GENEVE (Suisse)
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Mr Gunther SCHESKE
Representative, UNHCR Representation to the Europesitutions in Strasbourg c/o Conseil
de I'Europe, Palais 1.020, F — 67075 STRASBOURGeReHrance

M. Samuel BOUTRUCHE
Assistant juridique, Représentation du UNHCR aupdes Institutions européennes a
Strasbourg, c/o Conseil de I'Europe, Palais 1.61-867075 STRASBOURG Cedex, France

3. Commission européenne / European Commission
Apologised / Excusé

4. Bureau des institutions démocratiques et des dite de 'homme (OSCE-BIDDH) /
Office for Democratic Institutions and Human Rights (OSCE-ODIHR)

Ms Susie ALEGRE
Counter-Terrorism Adviser, OSCE ODIHR, Al UjadowsHKi9, 00-557 Warsaw, Poland

5. Bureau du Commissaire aux droits de I'homme du @nseil de I'Europe / Office of the
Council of Europe Commissioner for Human Rights

M. Julien ATTUIL
Membre du Bureau du Commissaire aux Droits de I'H@nConseil de I'Europe, F-67075
STRASBOURG, France

6. Comité européen pour la prévention de la tortureet des peines ou traitements
inhumains ou dégradants (CPT)

Mr Mario FELICE
9, Bastion Square, Mdina, RBT 12, Malta

7. Committee of Experts on Terrorism / Comité d’exgrts sur le terrorisme (CODEXTER)

Mr Martin SORBY
Ministry of Foreign Affairs, Representative, Depdirector General, Legal Department, PO
Box 8114 Dep, 0032 Oslo, Norway

8. Comité des conseillers juridiques sur le droitriternational public / Committee of Legal
Advisers on Public International Law (CAHDI)
Mr Martin SORBY (see above)

9. Comité Européen pour les Problemes Criminels European Committee on Crime
Problems (CDPC)

M. Simon REGIS
Head of the UK Central Authority, Judicial Co-op@a Unit, 5th Floor, Fry Building, 2
Marsham Street, LONDON SW1P 4DF, United Kingdom

10. Amnesty International

Ms Jill HEINE
Legal Adviser, Amnesty International, Internatior#écretariat, 1 Easton Street, LONDON
WC1X ODW, United Kingdom
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Ms Halya GOWAN
Deputy Director, Europe and Central Asia ProgrammnAsty International, 1 Easton Street,
LONDON WCIX ODW, United Kingdom

11. International Commission of Jurists (ICJ) / Conmission internationale de Juristes
(C1Y)

Mr Gerald STABEROCK
PO Box 91, Rue des Bains 33, 1211 GENEVA 8, Swrer

12. International Federation of Human Rights / Fédgation internationale des Ligues des
Droits de 'Homme
Apologised / Excusé

13. European Coordinating Group for National Institutions for the promotion and
protection of human rights / Groupe européen de cadination des institutions nationales
pour la promotion et la protection des droits de homme

Mme Stéphanie DJIAN
Commission Nationale Consultative des Droits deftiine, 35 rue Saint-Dominique, F-75700
PARIS

14. Forum européen des Roms et des Gens du voyageufopean Roma and Travellers
Forum
Apologised / Excusé

15. Human Rights Watch

Julia HALL
Counsel and Senior Researcher, Europe and Cerdi@lDivision, 350 Fifth Avenue, 34th
Floor, NEW YORK, New York 10118-3299, USA

16. Organisation mondiale contre la torture MVorld Organisation against Torture
(OMCT)

Mr Boris WIJKSTROM
Legal Adviser, 8, rue du Vieux-Billard, PO Box Z1H-1211 Geneva 8, Switzerland

17. Association pour la prévention de la torture Association for the Prevention of
Torture (APT)

Mr Matt POLLARD
Legal Adviser, Route de Ferney 10, Case Postalé,2Z8.1 Genéve 2, Switzerland

* * *
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SECRETARIAT
Directorate General of Human Rights - DG Il / Diredion Générale des Droits de 'Homme
— DG I, Council of Europe/Conseil de I'Europe, F-G075 Strasbourg Cedex

M. Alfonso DE SALAS, Head of the Human Rights Iig@vernmental Cooperation Division /
Chef de la Division de la coopération intergouverastale en matiere de droits de 'homme,

M. Mikaél POUTIERS, Administrator / AdministrateuHuman Rights Intergovernmental
Cooperation Division / Division de la coopératioergouvernementale en matiére de droits de
I'homme, Secretary of the DH-S-TER / Secrétair®tiiS-TER

Ms Nadia KHAFAJI, Assistant / Assistante, Human IRgy Intergovernmental Programmes
Department / Service des Programmes intergouvenmzune en matiere de droits de I'homme

Mme Michéle COGNARD, Assistant / Assistante, Humdights Intergovernmental
Cooperation Division / Division de la coopératioergouvernementale en matiere de droits de
’lhomme

Interpreters/Interpretes:
Mme Sally BAILEY

Mr Philippe QUAINE
Mr Robert SZYMANSKI
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Appendix Il

Agenda

ltem 1: Opening of the meeting and adoption of the agerd

ltem 2:  Continuation of the examination of the issues raed with regard to
human rights by the use of diplomatic assurances ithe context of
expulsion procedures

ltem 3: Consideration of the appropriateness of a legal nstrument on
diplomatic assurances

ltem 4: Other business
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Appendix 11l

Final activity report of the DH-S-TER for the CDDH

Introduction

1. The Group of Specialists on Human Rights andRigat against Terrorism
(DH-S-TER) held two meetings, respectively on 7-8cBmber 2005, with Mr. Derek
WALTON (United Kingdom) in the Chair and on 29-31aMh 2006, with Mr. Ignacio
BLASCO LOZANO (Spain) in the Chair.

Consideration of the terms of reference

2. Examining the terms of reference received from €DDH (Appendix), the
DH-S-TER decided to focus on the issue of diplomasisurances in the context of the
fight against terrorism, mainly in cases whereeheas a risk of torture or inhuman or
degrading treatment or punishment (Article 3 ECHR)the context of expulsion
procedures

3. For the purpose of its discussion, DH-S-TER t@okroad approach to the
concept of “diplomatic assurances”, regarding it@gering written undertakingsidte
verbale, memorandum of understanding, etc) and promisagentaough diplomatic
channels regarding a person’s forced removal from @untry to another when these
are designed to ensure respect for the removednpsrsindamental rights.

Working methods

4. In carrying out its terms of reference the DHER had due regard, in

particular, to the Guidelines on human rights drelfight against terrorism (adopted by
the Committee of Ministers on 11 July 2002 at tledtB meeting of the Ministers’

Deputies), other texts on terrorism adopted inftamework of the Council of Europe,

the case-law of the European Court of Human Right$ relevant international texts
and work, particularly that carried out by the \@ditNations and other international
organisations.

5. The DH-S-TER also based its work on (i) natiomdbrmation supplied in
response to a questionnaire (Appendjx (ii) information and comments in particular

® The DH-S-TER also considered the use of diplomasigurances with regard to possible violations of
articles other than Article 3 ECHR but also in eatrameworks than that of expulsion procedurethus
evoked the case of risks of violation of Articlesgsand 8 ECHR. It also, and particularly considete
practice of diplomatic assurances in the contexfadition procedures (notably in cases whereetrse

the risk of the death penalty) in so far as this whrelevance to its work on diplomatic assuraricebe
context of the risk of torture or inhuman or degngdtreatment or punishment in the framework of
expulsion procedures. The Group recognized thitoadh it was not without merit to look at expeden

of the use of diplomatic assurances in other castd¢kere were fundamental differences between the
context of Article 3 ECHR and that of the death gign The same principles and procedures cannot
automatically be applied to both situations. In iidd, there is a fundamental difference between
expulsion procedures and extradition procedures.
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from representatives of international organisatioms-governmental organisations and
national institutiondor the promotion and protection of human rigdgpendix Ill);
(i) an exchange of views with Mr Manfred NOWAK, niled Nations Special
Rapporteur on torture and other cruel, inhumanegrading treatment or punishment
and Mr Alvaro GIL-ROBLES, Council of Europe Comma®er for Human Rights;
and (iv) a statement by Ms Louise ARBOUR, Unitedidlas High Commissioner for
Human Rights.

6. In accordance with its terms of reference, thd-®TER considered the
guestion of the appropriateness of a legal instninme this area (ll). It started by
reviewing practice in member states, on the bdsisfarmation received (I).

* * *

| — Consideration of the use of diplomatic assurares in the context of the fight
against terrorism, mainly in cases where there is ask of torture or inhuman or
degrading treatment or punishment (Article 3 ECHR)in the context of expulsion
procedures

7. The DH-S-TER recalled in the first place thate$ are under the obligation to
take the necessary measures to protect the fundalinmigymts of everyone within their

jurisdiction against terrorist acts, especially thght to life. These measures must
however comply with their human rights obligatiomse DH-S-TER also recalled that
all measures taken by states to fight terrorism tmmaspect human rights and the
principle of the rule of law, while excluding angrin of arbitrariness, as well as any
discriminatory or racist treatment, and must bgestitio appropriate supervision.

8. The DH-S-TER concluded, on the basis of inforamateceived (see para. 5
above) and following discussions, that very few rbemstates had experience of
diplomatic assurances in connection with expulgimctedures.

9. The Group considered the very principle of tle® wf such assurances. It
confirmed its commitment to the principles in guides IV (Absolute prohibition of
torturef and XIlI, §2 (Asylum, return (“refoulement”) andxsion) adopted by the
Committee of Ministers in 2002. It also stresseslftiilowing points:

® “The use of torture or of inhuman or degradingtiment or punishment is absolutely prohibited, in al
circumstances, and in particular during the armsgstioning and detention of a person suspected of
convicted of terrorist activities, irrespectivetbé nature of the acts that the person is suspectedfor
which he/she was convicted.”

"t is the duty of a state that has received a estjdor asylum to ensure that the possible return
(“refoulement™) of the applicant to his/her country of origin taranother country will not expose him/her
to the death penalty, to torture or to inhumanegredding treatment or punishment. The same aptgolies
expulsion.”
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I the prohibition of torture, inhuman or degradingatment or punishment is
absolute and non-derogable;

il. states must therefore take effective measuresewept torture, inhuman or
degrading treatment or punishment;

li.  states must not expel an individual where theresailestantial grounds to
believethat he or she will be subject to a real risk efatment contrary to
Article 3 ECHR;

Iv. the assessment must be carried out on a case-bybaass. There should be
no list of “safe” or “unsafe” States;

v.  the existence of diplomatic assurances in a pdati@aase does not relieve the
sending States of their obligation not to expehdre are substantial grounds
to believe that there is a real risk of treatmemttary toArticle 3 ECHR. In
other words, diplomatic assurances are not annalige to a full risk
assessment.

10. Some experts underlined that the Council ofopershould send a signal
according to which the use of diplomatic assuranceermine% or could undermine,
the principle of an absolute ban on torture andimnén and degrading treatment. Other
experts did not support this approach.

11. It was also noted that cases were pending é¢fer European Court of Human
Rights and that developments in the Court's casedathis area needed to be closely
monitored.

Diplomatic assurances and the risk of torture

12. The DH-S-TER looked in detail at the potent@e and impact of diplomatic
assurances to mitigate or eliminate the risk ofadation of Article 3 of the European
Convention. Experts differed on this crucial issue.

13. Certainexperts considered that diplomatic assurances ooinge Article 3
ECHR treatment in the context of expulsion procedwere inherently unreliable and
could not be regarded as having sufficient weigharhount to an effective mitigation
of the risk. They should thus never be relied ufrme expressed this view for all the
cases, others limited their remarks to cases wihere is a systematic pattern of torture
in the receiving State. The reasons presentedmoosuthis view included:

I diplomatic assurances are sought from countriegtwhave a proven record
of torture or other ill treatment contrary to thgiternational obligations;

. the State asking for diplomatic assurances knowasttie other State violates
its obligations regarding torture and therefore lioily recognizes that

8 The observer NGOs also supported this wording.
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Vi.

Vil.

viii.

Xi.

Xii.

14.

torture occurs. By relying on diplomatic assurandeandermines efforts of
the international community to ensure respect tonan rights obligations;

diplomatic assurances create double standards éetthe person protected
by the assurances and other persons in the cowrftoymay face torture
without any such protection;

diplomatic assurances are not necesskgglly binding;

it seemed that in many cases the post-return nmamgtanechanisms of the

respect of the fundamental rights of the expelled@n were proven not to be
effective;

in practice, there have been several specific cafsd@scisions of international

monitoring organs which established that, in thelividual case, the

diplomatic assurances that had been obtained wefiective;

if the assurances are violated, the individual eomed has no available
remedy;

it might be thought that the requested and requgsSitates have a common
interest in the monitoring body finding no evidemdeorture;

there is no climate of mutual trust;
torture is of a clandestine nature;

if the study of the case concludes that thereriska the fact that diplomatic
assurances were obtained does not change thatismrgl

an evaluation of the diplomatic assurances alrgaggn in some cases shows
that they cannot reach the sought purpose, th&b isay protection from
torture or inhuman or degrading treatment or pumisti.

On the contrary, other experts argued thabdiplic assurances can be effective

and therefore have significant weight when carrying a risk assessment. However,

there must be safeguards to ensure the effectisafesich assurances if they are to be
relied upon. They must be assessed on a case-bybaas according to the particular

circumstances of the case. In particular, accortbrtheseexperts:

diplomatic assurances are not in principle in bneat Article 3 or other
international law standards;

there exists no decision of an international cthat indicates that diplomatic
assurances are in general ineffective;

there are, in addition, decisions of national cetinat explicitly rely on these
assurances.
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15.  Otherexperts expressed a mid-way position. They noted| tit this stage, it
would be advisable not to exclude in principle fhessible future use of diplomatic
assurances, on a case by case basis. On the athey they did not conclude that
diplomatic assurances were in practice necessfaygtive in all cases.

16. Finally, certain experts indicated that it waesy difficult to reach a settled
position on the issue, since the authorities ofrtleeuntry had never used such
assurances. They thought that diplomatic assuraioeedd facilitate further examination
of specific cases but should not be a pretext feredarding international obligations
contracted by states.

Il — Consideration of the appropriateness of draftng an instrument within the
Council of Europe

17. In this context, an important discussion totace within the DH-S-TER on the
appropriateness of drafting an instrument withie@ @ouncil of Europe, issue which is
at the heart of the terms of reference assignetl iy the CDDH. At the end of its
discussion, the DH-S-TER thought that the CounicEEwrope should not draft such an
instrument Among the reasons given by several experts, thewwslg may be singled
out:

I it was always very difficult to draft a legal instnent when there was very
little national practice on which to draw, as iretkase of diplomatic
assurances in expulsion procedures, particularthesituations that might
lend themselves to the use of such assurancesl waidely;

. it would be particularly difficult to draft such anstrument as member
states had no common position on the use of digiocraasurances;

iii. such an instrument could be seen as weakeningbfwute nature of the
prohibition of torture or as a Council of Europgitanisation of the use of
diplomatic assurances;

\2 it could also be seen as an inducement to resatiplomatic assurances,
when in fact states currently make very little aféhem;

V. situations that may lead to expulsion had to bengxed on a case by case
basis making it very difficult to develop basicrslards, other than very
broad ones which would offer little protection, wii would be
unacceptable

18.  Certain experts could envisage further conatder to be given at a later stage
to the appropriateness of a legal instrument, @agily once the European Court of
Human Rights had ruled on these issues. In thisppetive, record of the present
discussions should be carefully preserved.
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19. Finally, certain experts said that their auties opposed the drafting an
instrument within the Council of Europe on the grds of principle mentioned above
(para. 13).

Conclusion

20. The DH-S-TER suggested to the CDDH to rejed thmafting of a legal
instrument on minimum requirements/standards feruse of diplomatic assurances in
the context of expulsion procedures, in the framé&vad the fight against terrorism, in
cases where there is a risk of torture or inhunmradegrading treatment or punishment.

Suggestions

21. The DH-S-TER drew attention to other ways arehms which can be used to
deal with the problems that diplomatic assurangettaddress; in particular:

I. calling on states to ratify and implement interoa#il conventions on the
protection of human rights and, especially, thagarest torture and inhuman
or degrading treatment or punishment; to accept ¢benpetence of
international and national monitoring bodies; andestablish systems of
regular monitoring by independent international awational bodies to all
places where people are deprived of their liberty;

il. launching prosecutions for criminal offences. Innypaases this was seen to
be the ideal approach. Some experts noted howeeerthis did not deal
with the threat posed after the sentence had based In addition, others
noted that prosecution would not always be a praktiption because of, for
example, the nature of the evidence giving risa soispicion of involvement
in terrorist activity. The option of expulsion h#derefore to be retained,
while recognising that the person might still paesthreat when returned to
his/her country of origin;

iii. expulsion to a third State offering sufficient gration to the individual,

iv. managing the situation in the country itself. Scemperts drew attention to
the fact that keeping a person suspected of tetractivities under
surveillance in the country itself could offer moeslvantages to the
populations and national security rather than theesllance of that person
in another country.
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Appendix | to the Final activity report

Terms of reference of the Group of Specialists on tinan Rights
and the Fight against Terrorism (DH-S-TER)

1. Name of committee: GROUP OF SPECIALISTS ON HUMARGHTS
AND THE FIGHT AGAINST TERRORISM (DH-S-
TER)

2. Type of committee: Committee of experts

3. Source of terms of reference: Steering Commiteéluman Rights (CDDH)
4. Terms of reference:

Following the High-Level Seminar Ptotecting Human Rights while fighting
Terrorism’ (Strasbourg, 13-14 June 2005), the Group of $ists on Human Rights
and the Fight against Terrorism (DH-S-TER) is achtie

(1) start a reflection on the issues raised witljarel to human rights by the use
of diplomatic assurances in the context of expulgimcedures; and

(i) consider the appropriateness of a legal imaent, for example a
recommendation on minimum requirements/standardsuch diplomatic
assurances, and, if need be, present concretegaispo

In carrying out its terms of reference the DH-S-T&Hil have due regard, in particular,
to the Guidelines on human rights and the fightirejaterrorism (adopted by the
Committee of Ministers on 11 July 2002 at the 80#tketing of the Ministers’
Deputies), the Guidelines on the protection ofimetof terrorist acts (adopted by the
Committee of Ministers on 2 March 2005 at the 9littheting of the Ministers’
Deputies), other texts on terrorism adopted inftamework of the Council of Europe,
the case-law of the European Court of Human Right$ relevant international texts
and work, particularly that carried out by the @ditNations, the European Union and
other international organisations.

Upon completing its work the DH-S-TER will prepaaefinal activity report for the
attention of the CDDH.

5. Membership:
The Group of specialists shall be composed asvistio
Austria, Belgium, Croatia, Finland*, France, Germany, @egeltaly, Latvia, the

Netherlands*, Poland, the Russian Federation, Sgaveden*, Switzerland, Turkey
and the United Kingdom.

" At their own expenses.
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The Council of Europe will bear the travel and ssiiesice expenses of thirteen

specialists for attendance at meetings of the Gr@dlper member States expressing an
interest in the work of the Group may designatethair own expense, specialists to

participate in meetings of the Group.

6. Observers:

The Office of the United Nations High Commissiof@r Human Rights, the European
Commission, the Office for Democratic Institutiommd Human Rights (ODIHR-
OSCE), the Office of the Commissioner for HumanHggof the Council of Europe,
the European Committee for the Prevention of Tertand Inhuman or Degrading
Treatment or Punishment (CPT) and the CommitteeEgperts on Terrorism
(CODEXTER) shall be invited to designate a repres@re to participate as an
observer, as well as Non-Governmental Organisatmusbodies with observer status
within the CDDH.

7 Working structures and methods:

In carrying out its terms of reference, the Gro@ispecialists shall consult all parties
concerned by its work by all appropriate meangdrticular, it may organise hearings
of representatives of non-governmental organisatamd written consultations.

8. Duration:

These terms of reference expire on 31 May 2006.
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Appendix |l to the Final activity report

Questionnaire
on the practice of States in the use of diplomatiassurances

The Steering Committee for Human Rights (CDDH) géerens of reference to the
Group of Specialists on Human Rights and the Fagjatinst Terrorism (DH-S-TER) to
“start a reflection on the issues raised with rdgir human rights by the use of
diplomatic assurances in the context of expulsiatgdures”.

At its first meeting (7-9 December 2005), the DH-ER noted that it lacked practical
information about the practice of States in the afsgiplomatic assurances (please refer
to the meeting report, document DH-S-TER(2005j018he DH-S-TER therefore
decided to send out the following questionnairalkt€DDH members and observers.

In responding to the questions, you are requestgive priority to examples of the use
of diplomatic assurances in the context of thetfighainst terrorism, in cases where
there was a risk of torture or inhuman or degradiegtment or punishment (Article 3
ECHR) in expulsion procedures. In addition, otheareples can also be given (such as
those relating to extradition and death penaltythtoextent that they may be relevant to
the consideration of diplomatic assurances relatingrticle 3 treatment in expulsion
procedures.

Question 1: National experience in the use of diphoatic assurances

- How is the assessment of the risk of torture inrdoeiving State carried out in your
country? Please provide details of the risk assessprocess, including the factors
considered and sources of informatfon

- Has your country ever:
* sought to obtain diplomatic assurances?
» obtained diplomatic assurances?
» expelled a person after having obtained such asces&
If not, why?

° Documents mentioned in the agenda of the meetinge obtained from the Secretariat.

1%1n order to help you in your answer, the followimgestions are suggested as a guidance:

- Which entity carries out the risk assessment?

- According to which criteria?

- To what extent are the international obligationshef receiving State with regard to the prohibitadn
torture taken into consideration? How?

- Does your State take into account reports of iatéonal monitoring mechanisms on the human rights
situation of the receiving States? What other sesiaf information are used?

- Does your State take into account the effectiveinédbe control of the authorities of the receiving
State over its agents?
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- If so, please provide practical examples, givintpde of the level and form of the
assurances and of any applicable safeguards (ingludor example, any
monitoring mechanisms or sanctions for non-compkth

Question 2: Outcome of the use of diplomatic assunaes

Please provide information as to the outcome ofutfee (or consideration of the use) of
diplomatic assurances (both the factual outcomeasmydessons to be learnt from your
experience). Are you satisfied with the outcome?/Who you have any suggestions to
improve the use of diplomatic assurances?

Question 3: Case-law and decisions

You are invited to provide examples of consideratbdiplomatic assurances:

- from the judgments and decisions of the Europeaunrt@ Human Rights;

- from the case-law of national courts;

- of decisions of other bodies (such as the UN Cotemihgainst torture).

(Please indicate, for each example mentioned, theige case-law references, a brief

summary of the outcome and why, in your view, ttase-law is relevant to the issue of
diplomatic assurances)

In order to help you in your answer, the followipgestions are suggested as a guidance:

- What safeguards does your State request from tbeivirg State when asking for diplomatic
assurances?

- At what level in the hierarchy of the receiving t8tare the diplomatic assurances sought/given (Head
of State? Ministry of Justice, Foreign Affairs,dribr? Ambassador? Other?)?

- How often has your country had recourse to diplacregsurances (for example, how many cases since
September 20017?)?

- Can a person to be removed/expelled challengedbisidn of removal/expulsion before a court? Does
this suspend the removal/expulsion?

- What kind of monitoring mechanisms/measures ar@seb make sure that diplomatic assurances are
followed once the person is removed/expelled? Hewhis monitoring mechanism/measure chosen?
For how many months/years are the monitoring mesh@imeasures operational after the
removal/expulsion of the person?

- What courses of action can (could) be followed ifiproven that the diplomatic assurances are not
respected? Are there any such measures envisageaitasf the diplomatic assurances? Would you
consider taking back the person to your own cotntry
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Appendix lll to the Final activity report

List of the documents used by the DH-S-TER
Working documents

- Human Rights and the Fight against Terrorism — Cbancil of Europe
Guidelines

- Terms of reference of the Group of Specialists omBn Rights and the DH-S-TER(2005)001
Fight against Terrorism (DH-S-TER)

- Extracts from the reports of the 60th meeting ef @DDH (14-17 June DH-S-TER(2005)002
2005) and of the 70th meeting of the Bureau (2B2&ber 2005)

- Report of the first meeting of the DH-S-TER (7-9c@mber 2005) DH-S-TER(2005)018

- Questionnaire on the practice of States in the afediplomatic DH-S-TER(2006)001
assurances

- Compilation of the replies to the questionnaire DH-S-TER(2006)002

and addendum

Information documents
United Nations High Commissioner for Human Rights

- Human rights day — Statement by United Nations HXgtimmissioner DH-S-TER(2006)003
for Human Rights Louise Arbour

- Address by Louise Arbour, United Nations High Comsioner for DH-S-TER(2006)004
Human Rights at Chatham House and the British tlristi of
International and Comparative Law

- Promotion and Protection of Human Rights: Protectmf Human E/CN.4/2006/94
Rights and Fundamental Freedoms while counteringrofism -
Advance edited version of a Report of the High Cassioner for
Human Rights

- Statement by Louise Arbour, United Nations High @aissioner for
Human Rights, to the Council of Europe Group of&gests on Human
Right and the Fight against Terrorism, 29-31 M&666

United Nations Committee against Torture

- Decision in the case Ms G. K. v. Switzerland of May 2003 DH-S-TER(2005)003
(communication n° 219/2002), followed by the Obsg¢ions of the
Swiss Government on the admissibility and the cogeof the
communicationthe Observations exist only in French)

- Decision in the case Agiza v. Sweden of 24 May 2@aBnmunication DH-S-TER(2005)004
n° 2333/2003)
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United Nations Special Rapporteur on Torture and other Cruel,
Inhuman or Degrading Treatment or Punishment

- Report of Mr Theo van Boven, United Nations Spe&apporteur on DH-S-TER(2005)014
Torture and other Cruel, Inhuman or Degrading Tneat or
Punishment, document A/59/324 of 1st September 2004

- Report of Mr Manfred Nowak, United Nations Spedrdpporteur on DH-S-TER(2005)005
Torture and other Cruel, Inhuman or Degrading Tneat or
Punishment, document A/60/316 of 30 August 2005

- United Nations Press release of 23 August 2005:ipi@natic DH-S-TER(2005)006
assurances’ not an adequate safeguard for deportéés Special
Rapporteur against torture warns”

- Report of Mr Manfred Nowak, United Nations Spedrapporteur on
Torture and other Cruel, Inhuman or Degrading Tneat or
Punishment, document E/CN.4/2006/6 of 23 Decemb@b2

Office for Democratic | nstitutions and Human Rights (OSCE-ODIHR)

- OSCE-ODIHR Background Paper on Extradition and Hum#ghts in DH-S-TER(2005)015
the Context of Counter-terrorism (n’existe qu’eiglars)

Parliamentary Assembly of the Council of Europe

- Questions put forward by members of the Parlianmgmasembly and DH-S-TER(2005)007
answers by the Committee of Ministers

European Court of Human Rights

- Press release No. 554 issued by the RegistraedEturt of 20 October DH-S-TER(2005)008
2005: “Application lodged with the Court Ramzy \hel'Netherlands”

European Committee for the Prevention of Torture and
Inhuman or Degrading Treatment or Punishment (CPT)

- Extracts from the 1% General Report on the activities, covering th®H-S-TER(2005)009
period 1 August 2004 to 31 July 2005

Human Rights Commissioner of the Council of Europe

- Extracts from the Reports of Mr Alvaro Gil-Robleéduman Rights DH-S-TER(2005)010
Commissioner of the Council of Europe, on his gisi Sweden (21-23
April 2004) and the United Kingdom (4-12 Novemb@02)

Venice Commission

- Extracts from the Opinion of the Venice Commissiam the DH-S-TER(2006)006
international legal obligations of Council of Euspember states in
respect of secret detention facilities and intatestransport of prisoners
adopted by the Venice Commission at its 66th PieSassion (Venice,
17-18 March 2006) (Opinion no. 363 / 2005, documeiDL-
AD(2006)009)
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Non-Governmental Organisations/ Civil society

Call for Action against the Use of Diplomatic Asances in Transfers to DH-S-TER(2005)011
Risk of Torture rand lll-Treatment: Joint Publica&ment by Amnesty
International and other Organisations, 12 May 2005

Still at Risk: Diplomatic Assurances no Safeguaghiast Torture: DH-S-TER(2005)012
Human Rights Watch, April 2005, vol. 17, No. 4 (D)

Reject rather than regulate — Call from Amnesteidmational, Human DH-S-TER(2005)013
Rights Watch and the International Commission oissl

Position paper of the European Group of Nationatitations for the DH-S-TER(2005)016
Protection and Promotion of Human Rights on the afsdiplomatic

assurances in the context of expulsion procedures dhe

appropriateness of drafting a legal instrumenttiredato such use

Positions of the Jacob Blaustein Institute for thdvancement of DH-S-TER(2005)017
Human Rights (JBI) and Columbia University Law SoF® Human

Rights Clinic on Minimum Standards and Guidelings the Use of

Diplomatic Assurances

Human Rights Watch: Commentary on State Replies BDD
Questionnaire on Diplomatic Assurances

Reject the Use of Diplomatic Assurances in all saseReal Risk of
Torture or other lll-treatment: Joint Public Staterh by Amnesty
International and other Organisations, 29 March6200



