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ltem 1: Opening of the meeting and adoption of the agerad

1. The Group of Specialists on Human Rights andHilgat against Terrorism (DH-
S-TER) held its first meeting in Strasbourg frorto13 September 2004 with Mr Philippe
BOILLAT (Switzerland) in the chair. The list of gatipants appears in Appendix The
agenda, as adopted, is reproduced in Appendix Il

2. The participants began the meeting by observimggminute's silence as a tribute
to all the victims of terrorist acts.

ltem 2: Elaboration of guidelines on the protection of wtims of terrorist acts

Terms of reference

3. Further to the terms of reference received ftoenCDDH (58th meeting, 15 - 18
June 2004), the DH-S-TER embarked on the preparasfo“Guidelines on aid for
victims of terrorist acts and protection of thainflamental rights”DDH(2004)020
paragraph 34), to which it would also devote a sdameeting (13 - 15 October 2004),
with a view to submitting a text to the CDDH foraemination and adoption at its 59th
meeting (23 - 26 November 2004).

Title

4. The DH-S-TER considered that it would be prdjerdo choose a short title for
the new Guidelines, so as to avoid any problemsectied with the interpretation of the
title in relation to the content of the Guidelinasd to have a clear wording for the title.
It therefore suggested the title “Guidelines onghatection of victims of terrorist acts”.

Link with the July 2002 Guidelines

5. The DH-S-TER considered it preferable that thad€lines on the protection of
victims of terrorist acts be independent of thosehaman rights and the fight against
terrorism adopted by thEommittee of Ministeron 11 July 2002. If such was not the
case, the Committee of Ministers would have toxas@ne Guidelines it had already
adopted and, moreover, there would be a risk aftidd the scope of the two sets of
Guidelines. It was nevertheless important that bsets of Guidelines be published
together in due course in a single volume, so thatas clearly apparent that they
complemented each other.

6. The DH-S-TER noted that there could be no qaesif amending the provisions
in the July 2002 Guidelines and that the protectiwy offered should on no account be
undermined in the course of the current work.
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Imperative mood or conditional tense for the draftof the Guidelines

7. The DH-S-TER decided to use the imperative mmodirafting the Guidelines
when they were directly based on case-law ofEhmpean Court of Human Righasid
the conditional tense when this was not the case.

Content of the Guidelines

8. The examination of the content of the Guideliggwe rise to a very rich

discussion that dealt in particular with (i) thepoptunity to introduce a guideline on the
status to be granted to victims of terrorist aictsluding the issue of the definition of the
word “victim”, and (ii) the content of a guideliren reparation. With regard to the first
guideline, it was decided that, with a view to Bsaie future discussions, different
options would be presented in order to reflectvilegs which were expressed.

Reference texts

9. In accordance with the approach followed for 3bly 2002 Guidelines, the DH-
S-TER decided to group together all the refereredst used to prepare the new
Guidelines in an appendix to the latter.

10. At that stage, however, in order to facilithte Group's work, the reference texts
concerning each guideline were to be found undegthdeline concerned.

* % *

11. At that stage of its work, and on a provisiopasis, the DH-S-TER retained the
text that appears in Appendix Bk a basis for its future work.

12. It asked the Secretariat to send it to all CDideimbers in order to obtain their
drafting proposals and proposals for amendmentdui time for the second and last
meeting of the DH-S-TER (13 - 15 October 2004). &xdingly, the CDDH members, as
well as the DH-S-TER members, were invited to sdwr proposals to the Secretariat
before Friday T October 2004
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Appendix |

List of participants / Liste des participants

BELGIUM / BELGIQUE

Mme Sylviane FRIART, Conseiller, Chef du Service @#oits de 'Homme, Direction générale
de la Législation et des Libertés et Droits fondataex, Ministére de la Justice, Boulevard de
Waterloo 115, B-1000 BRUXELLES

BULGARIA / BULGARIE
Mr Konstantin ANDREEYV, Director, Human Rights amdernational Humanitarian Organisations,
Ministry of Foreign Affairs,2 Alexander Zhendov $tt113 SOFIA

CROATIA / CROATIE )
Mrs Dubravka SIMONOW, Head of the Human Rights Department, Ministry Fafreign
Affairs, Trg N.S. Zrinskog 7-8, 10 000 ZAGREB

FRANCE

M. Frédérik ROGGE, Conseiller des Affaires étrapgerAgent-adjoint du Gouvernement, Sous-
direction des Droits de I'Homme, Direction des iaffa juridiques, Ministére des Affaires étrangeéres,
37 Quai d'Orsay, 75007 PARIS

GERMANY /ALLEMAGNE
Mr Heiko BRUCKNER, Executive Assistant to the Agémt Human Rights, Federal Ministry of
Justice, Mohrenstrasse, D-10117 BERLIN

GREECE / GRECE
Mr Emmanuel ROUCOUNAS, Professor, Academy of Athe&& Panepistimiou Str., ATHENS
10679

ITALY /ITALIE
M. Vitaliano ESPOSITO, Agent du Gouvernement, Pezndivocat Général, Cour de Cassation,
Palais de justice, Piazza Cavour, 1-00193 ROME

LATVIA/LETTONIE
Mr Emils PLAKSINS, Legal Counsel, Ministry of Foggi Affairs, Brivibas blvd 36, RIGA LV
1395

NETHERLANDS / PAYS-BAS
Ms Olivia SWAAK-GOLDMAN, Senior Legal Adviser, Mistry of Foreign Affairs, Dept. DJZ/IR,
P.O. Box 20061, 2500 EB THE HAGUE

POLAND / POLOGNE
Ms Renata KOWALSKA, Legal Adviser, Ministry of Foga Affairs, Aleja Szucha 23, WARSAW
00950

RUSSIAN FEDERATION / FEDERATION DE RUSSIE
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M. Vladislav ERMAKQV, Conseiller du Département ldecoopération humanitaire et des droits
de I'hnomme, Ministére des affaires étrangeres deéidération de Russie, 32/34 Smolenskaya-
Sennaya sqg., 121200 MOSCOW

SPAIN / ESPAGNE
Mme Dolores de COSPEDAL, Spanish Agent, EuropeanrtCfor Human Rights, Ministry of
Justice, c/Marqués del Duero, 6, E-28001 MADRID

SWITZERLAND / SUISSE (Chairman/Président)
M. Philippe BOILLAT, Agent du Gouvernement, Sougéiteur de I'Office fédéral de la justice,
Chef de la division des affaires internationaldd:3003 BERNE

TURKEY / TURQUIE
Mr Ali Baris ULUSQY, Third Secretary, Deputy Direcate General for Council of Europe and
Human Rights, Ministry for Foreign Affairs, Disisidakanligi, Balgat, 06100 ANKARA

UNITED KINGDOM / ROYAUME-UNI
Ms Emily WILLMOTT, Assistant Legal Adviser, Foreigand Commonwealth Office, King
Charles Street, LONDON SW1 2AH

OBSERVERS / OBSERVATEURS

EUROPEAN COMMISSION / COMMISSION EUROPEENNE
Mme Isabelle DELATTRE, Administrator, DG JAI — UiiiXl (coopération policiére et lutte contre
le terrorisme), LUX 46, Bureau 3/53, 200 rue deda B-1049 BRUXELLES

Office of the High Commissioner for Human Rights ofthe United Nations / Bureau du Haut-
Commissaire aux Droits de I'Homme des Nations Unies
Apologised / Excusé

Office for Democratic _Institutions _and Human Rights (ODIHR-OSCE)/Bureau des
institutions démocratiques et des droits de 'homméBIDDH-OSCE)

Ms Sandra CONWAY, Human Rights Officer, OSCE-ODIHRterim Co-ordinator on Anti-
terrorism Issues, Al. Ujazdowskie 19, 00-557 WARSAR®land)

Committee of Experts on Terrorism (CODEXTER) / Comité d’experts sur_le terrorisme
(CODEXTER)

Mr Martin SORBY, Assistant Director General, Leda¢partment, Ministry of Foreign Affairs,
P.O. Box 8114 Dep, N-0032 OSLO

Commission for the Efficiency of Justic CEPEJ) / Commission pour l'efficacité de la justie
(CEPEJ)
M. Stéphane LEYENBERGER, Secretary of the CEPE#&s#e de la CEPEJ

Amnesty International
Ms Jill HEINE, Legal Adviser, Amnesty Internationdhternational Secretariat, 1 Easton Street,
LONDON WC1X ODW
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International Commission of Jurists (ICJ) / Commiss$on internationale de Juristes (ClJ)
Mr Eric METCALFE, Barrister and Director of HumarigRts Policy, Justice, 59 Carter Lane,
LONDON EC4V 5AQ, DX 323 CHANCERY LANE

International Federation of Human Rights / Fédératon internationale des Ligues des Droits
de I'Homme
Mme Stéphanie BOURGEOIS, juriste-consultant, 15ags de la Main d'Or, F-75011 PARIS

European Coordinating Group for National Institutio ns for the promotion and protection
of human rights / Groupe européen de coordination @s institutions nationales pour la
promotion et la protection des droits de ’homme

Mme Stéphanie DJIAN, Chargée de Mission, Commisslationale Consultative des Droits de
'Homme, 35 rue Saint-Dominique, F-75700 PARIS

* % %

SECRETARIAT

Directorate General of Human Rights - DG Il / Diredion Générale des Droits de I'Homme —
DG IlI, Council of Europe/Conseil de I'Europe, F-6705 Strasbourg Cedex

M. Alfonso DE SALAS, Head of the Human Rights Igf@vernmental Cooperation Division /
Chef de la Division de la coopération intergouverartale en matiere de droits de 'homme,
Secretary of the Committee / Secrétaire du Comité

M. Mikaél POUTIERS, Administrator / Administrateutduman Rights Intergovernmental
Cooperation Division / Division de la coopératioriergouvernementale en matiére de droits de
I'homme

Mme Michéle COGNARD, Assistant / Assistante

Secrétariat de I'Assemblée parlementaire / Secretet of Parliamentary Assembly, Council
of Europe/Conseil de I'Europe, F-67075 Strasbourg &lex

Mr David MILNER, Secrétaire Adjoint de la Commissides questions juridiques et des droits de
'homme de I'Assemblée parlementair®éputy Secretary of the Committee on legal affaind
human rights of the Parliamentary Assembly

Interpreters/Interprétes
Mme Amanda BEDDOWS
Mr Didier JUNGLING

Mr Philippe QUAINE
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Appendix II
Agenda
ltem 1: Opening of the meeting and adoption of the agerd
ltem 2: Elaboration of guidelines on the protection o¥ictims of terrorist acts
(1) General exchange of views
(i) Elaboration of a preliminary draft

Working documents

Guidelines on human rights and the fight againsbtessm (11 H (2002) 4
July 2002)

Protection of victims of terrorist acts: Elemerds the CDDH CDDH(2004)016rev
with a view to expand the Guidelines on human sgind the
fight against terrorism — State of play

Protection of victims of terrorist acts: Elementishva view to DH-S-
the elaboration of guidelines TER(2004)001

Extracts from the report of the 58th meeting of @2DH (15- DH-S-

18 June 2004) and of the 893rd meeting of the N&rss TER(2004)002
Deputies (13 July 2004)

Information documents

Madrid Declaration, adopted at the end of the Fintgrnational DH-S-
Congress of Victims of Terrorism, Madrid, 27 Jary2004 TER(2004)003

Recommendations No. R (87) 21, R (85) 11 and R78#)the DH-S-

Committee of Ministers TER(2004)004
Declaration of Basic Principles of Justice for it$ of Crime  DH-S-
and Abuse of Power (A/RES/40/34) TER(2004)005
Council of the European Union Framework Decisiod ®f DH-S-

March 2001 on the standing of victims in criminedgeedings TER(2004)006
(2001/220/3JHA)
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Appendix Il

Elements retained as a basis for discussion for tletaboration of
the preliminary draft guidelines

of the Committee of Ministers to member States
on the Protection of victims of terrorist acts

(State of progress of the work made by the DH-S-DER3 September 2004)

Preamble
The Committee of Ministers,

[a] Considering that terrorism seriously jeopaedishuman rights, threatens
democracy, and aims notably to destabilise legt@gaconstituted governments and to
undermine pluralistic civil society

[b.]  Unequivocally condemning all acts, methods agmactices of terrorism as
criminal and unjustifiable, wherever and by whontex@mmitted;

[c] Recognizing the suffering endured by the vidirof terrorist acts and their
[family] [next-of-kin] and considering that theseerpons must be especially shown
national and international solidarity and support;

[d] Reaffirming the Guidelines on Human Rights and the Fight agdiesrorism
adopted on 11 July 2002 at the 804th meeting oMimésters’ Deputies, as a permanent
and universal reference;

[e] Underlining in particular the States’ obligatido take the measures needed to
protect the fundamental rights of everyone withiaitt jurisdiction against terrorist acts,
especially the right to life;

[f] Recalling the States’ obligation, facing tefistracts, to ensure the protection of
possessions and property of everyone within theisglictior?;

! para. [a] of the preamble of the Guidelines adbjteluly 2002.
2 |dem, Para. [b].

% See Article | (Protection of property) of Protod\s. 1 to the European Convention on Human Rights.
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[0] Recalling also that all measures taken by Statefight terrorism must respect
human rights and the principle of the rule of lawhile excluding any form of
arbitrariness, as well as any discriminatory oristatreatment, and must be subject to
appropriate supervisidn

[h] Recalling Recommendation 1426(1996j the Parliamentary Assemblpf the
Council of Europeon European democracies facing up to terrorisin23 September
1999, which asks that the Committee of Ministeren&ders the incorporation of the
principle of fuller protection for victims of temist acts at both national and international
level”;

[i] Recalling Resolution No. 1 on combating intetinoaal terrorism adopted by the
Ministers at the 24th Conference of European Mangsbf Justice (Moscow, 4-5 October
2001) which evokes the issue of “the improvementthed protection, support and
compensation of victims of terrorist acts and tHiamilies” as well as Resolution No. 1
on combating terrorism adopted by the Ministerghat 25th Conference of European
Ministers of Justice (Sofia, 9-10 October 2003) akhinvites the Committee of Ministers
“where necessary, [to] adopt new rules concerniregitmprovement of the protection,
support and compensation of victims of terrorigs @nd their families”;

[] Considering that the present Guidelines aimaddressing the needs and concerns
of the victims of terrorist acts in identifying tmeeans to be implemented to help them
and to protect their fundamental rights;

[K] Considering that the present Guidelines shawt under any circumstances, be
construed as restricting in any way the Guidelwfeksl July 2002;

adopts the following guidelines and invites mem®btates to implement them and ensure
that they are widely disseminated among all autiesriresponsible for the fight against
terrorismt and for the protection of the victims of such acs well as among
representatives of civil society.

Option 1:[I.] [Acknowledgement of the status of victim of terorist acts]

This option consists in tackling the issue of dusdo be acknowledged to victims|of
terrorist acts. A possible wording could be asdai:

States should acknowledge the status of victinbdth the direct victims of
terrorist acts and their [families] [next-of-kin].

* Guideline Il (July 2002).

® Last paragraph of the Preamble to the Guidelifidsily 2002.
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[The acknowledgement of the status of victim shadt depend on th
identification, apprehension, prosecution or cotigitof the perpetratof’]

(42

[States shall treat victims and their families hwitumanity, compassion and
dignity with due respect for their privacy.]

Option 221.] [Definition of “victims of terrorist acts”]

11°]

This option aims at suggesting a definition of tints of terrorist acts”. A possibl
wording could be as follows (including several aiggives):

Alternative 1:

“Victims” means [natural] persons who have suffepysical or psychologica
injury or harm [or a economic loss] as a resuladérrorist act. It also includes,
where appropriate, members of the [close] family dependants] of the direct
victim where they have suffered harm.

Alternative 2:

1. "Victims" means persons who, individually oilectively, have suffered
harm, including physical or mental injury, emotibsaffering, economic loss ¢
substantial impairment of their fundamental righisough acts or omissions that
are in violation of criminal laws operative withMember States, including those
laws proscribing criminal abuse of power.

=

2. A person may be considered a victim, underDi@slaration, regardless of
whether the perpetrator is identified, apprehengedsecuted or convicted and
regardless of the familial relationship betweenpbkepetrator and the victim. The
term "victim" also includes, where appropriate, thmamediate family of
dependants of the direct victim and persons whoehauffered harm in
intervening to assist victims in distress or toverg victimization.

® Proposal made by Amnesty International. See papdig? of the Declaration of Basic Principles oftides
for Victims of Crime and Abuse of Power (A/RES/40)3"“A person may be considered a victim, under
this Declaration, regardless of whether the peapetris identified, apprehended, prosecuted or icten

..

" Proposal made by Amnesty International. See papég# of the Declaration of Basic Principles oftibes
for Victims of Crime and Abuse of Power (A/RES/4)Y3*Victims should be treated with compassion and
respect for their dignity. (...)” and Article 2, pgraph 1, of the Council of the European Union Fnaoré
Decision of 15 March 2001 on the standing of vistim criminal proceedings (2001/220/JHA): “Each
Member State (...) shall continue to make every éfforensure that victims are treated with due respe
for the dignity of the individual during proceedmgnd shall recognise the rights and legitimateré@sts of
victims with particular reference to criminal precéngs.”.

8 Options 1 and 2 may be cumulated.
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3. The provisions contained herein shall be apple to all, without
distinction of any kind, such as race, colour, sage, language, religion
nationality, political or other opinion, culturaklefs or practices, property, birth
or family status, ethnic or social origin, and thisigy.°

Alternative 3:

"Victim" shall mean a natural person who has geffeharm, including physica
or mental injury, emotional suffering or econonoesg, directly caused by acts |or
omissions that are in violation of the criminal lafva Member Stat¥

Alternative 4:

“Victims” means persons who have suffered physarapsychological injury or
harm as a result of a terrorist act. It also inekjdvhere appropriate, memberg of
the family of the direct victim where they havefsvéd harm.

Option 3: Not introducing any specific guideline on the stats or the definition of
victims

This option aims at not having any guideline speglify on the status or the definition pf
victims. However, several existing definitions doaghpear, for information, in the “Texis
of reference” part that will come with the Guidedm

There are two types of victims: persons who havieed terrorist acts at first hand and
[family members] [next-of-kin] of such persons. T@eurt recognises that the latter can,
in certain cases, be direct victims:

- Cyprusv. Turkey, 10 May 2001, § 156:

“The Court recalls that the question whether a kamiember of a “disappeared person”
is a victim of treatment contrary to Article 3 willepend on the existence of special
factors which give the suffering of the person @ned a dimension and character
distinct from the emotional distress which may legarded as inevitably caused to
relatives of a victim of a serious human-rightslation. Relevant elements will include

the proximity of the family tie — in that context certain weight will attach to the parent-
child bond —, the particular circumstances of tetronship, the extent to which the
family member witnessed the events in questionjrielvement of the family member

° This alternative takes up the definition containéd the framework of the United Nations, in the
Declaration of Basic Principles of Justice for Wit$ of Crime and Abuse of Power (A/RES/40/34).

19 This alternative takes up the definition contairiedArticle 1 of the Council of the European Union
Framework Decision of 15 March 2001 on the standiofy victims in criminal proceedings
(2001/220/JHA).
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in the attempts to obtain information about theppeared person and the way in which
the authorities responded to those enquiries. ThatGurther recalls that the essence of
such a violation does not so much lie in the fdcthe “disappearance” of the family
member but rather in the authorities’ reactions attdudes to the situation when it is
brought to their attention. It is especially inpest of the latter that a relative may claim
directly to be a victim of the authorities’ conduee Cakici v. Turkey [GC], no.
23657/94, § 98, ECHR 1999-1V).”

[The notion of “next-of-kin” is recognised by theo@t in addition to that of “family”,
without however having been defined precisely: geeFinucane v. United Kingdom
judgment of 1st July 2003, para. 71.]

[Statu$

[It should be pointed out, by way of example ofioal practice, that section 26 of
French Law No. 90-86 of 23 January 1990 contaisingral provisions relating to social
security and health granted the victims of terrarithe status of civilian war victims
states that : “Victims of acts of terrorism as sfed in section 9-1 of Law No. 86-1020
of 9 September 1986 on the fight against terroasith attacks on the security of the State
shall, as from the entry into force of this preslemt, benefit from the provisions of the
code of military invalidity and war victims’ pensis applicable to civilian war victims.
The present provisions apply to victims of actdesforism committed since 1 January
1982."]

[Definition]

Neither the Convention nor the case-law of the €gives a definition of what a victim
of a terrorist act is, nor even of the word “victinthe Court always preferred to adopt a
case by case approach.

In the framework of the United Nations, the Dediaraof Basic Principles of Justice for
Victims of Crime and Abuse of Power (A/RES/40/34)eg a very precise definition:

“A.  Victims of Crime

1. "Victims" means persons who, individually or lectively, have suffered harm,
including physical or mental injury, emotional srfhg, economic loss or substantial
impairment of their fundamental rights, throughsaat omissions that are in violation of
criminal laws operative within Member States, inlthg those laws proscribing criminal
abuse of power.

2. A person may be considered a victim, under éslaration, regardless of
whether the perpetrator is identified, apprehengeasecuted or convicted and regardless
of the familial relationship between the perpetratod the victim. The term "victim" also
includes, where appropriate, the immediate familgependants of the direct victim and
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persons who have suffered harm in intervening sisagictims in distress or to prevent
victimization.

3. The provisions contained herein shall be apple#o all, without distinction of
any kind, such as race, colour, sex, age, languagigion, nationality, political or other
opinion, cultural beliefs or practices, propertyittb or family status, ethnic or social
origin, and disability.”

In addition, Article 1 of the Council of the EurgeUnion Framework Decision of 15
March 2001 on the standing of victims in criminabgeedings (2001/220/JHA) states
that for the purposes of the Framework Decision:

“(@) "victim" shall mean a natural person who baffered harm, including physical or
mental injury, emotional suffering or economic lodsectly caused by acts or omissions
that are in violation of the criminal law of a MeertState;”

II. Emergency assistance

1. States should ensure that medical and psyclualobgmergency aid is available [to
any person having suffered mentally or physicalljofving a terrorist act

2. States should ensure that financial and somakgency aid (adapted according to
the severity of each case) is provided for victiofigerrorist acts, as well as to [their
family] [next-of-kin].

3. States should put in place the necessary imiiitste so that such emergency aid
can be provided free of charge.

There does not appear to be any ECHR case-lawi®pdint at present. The subject has
nevertheless been recognised as important in galdd victims of terrorist acts (see
documenCDDH(2004)016re)

Paragraph 4 dRecommendation No. R (87) »f the Committee of Ministers to member
States on assistance to victims and the prevewofiaictimisation recommends that the
governments of member States “ensure that victingstheir families, especially those
who are most vulnerable, receive in particular (emergency help to meet immediate
needs (...)".

[ll. Continuing help

States should provide for appropriate continuirdph(medical, psychological,
social and material) for the victims of terroristaas well as to their [families] [next-qf-
kin].
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There does not appear to be any ECHR case-lawi®pdimt at present. The subject has
nevertheless been recognised as important in oaldt victims of terrorist acts (see
document CDDH(2004)016rev).

Paragraph 4 of Committee of Ministers Recommendatio. R (87) 21 to member States
on assistance to victims and the prevention of iisation recommends that
governments of member States “ensure that victingstheir families, especially those
who are most vulnerable, receive in particular (coptinuing medical, psychological,
social and material help”.

IV. Investigation

1. Following a terrorist act, States have the ahlapn to open a official
investigation.

2. In this framework, special attention must bedpai the victims of terrorist acts
and their families in this investigation.

3. In cases where it is decided to take no furtmion, the victim should have the
right to ask for this decision to be reviewed by ttompetent authority. The victim
should also have a right to institute proceedingairest the presumed perpetrator(s)
before the competent court.

4. At all stages of the proceedings, victims shdaddjuestioned in a manner which
gives due consideration to their personal situatioair rights and their dignity.

The Court recognises that there should be an affisvestigation when individuals have
been killed as a result of the use of force andttiia obligation is not confined to cases
where it has been established that the killing @ased by an agent of the State.

- Ulku Ekinci v. Turkey, 16 July 2002, § 144:

“The Court recalls that, according to its case-ldw, obligation to protect the right to life
under Article 2, read in conjunction with the Statgeneral duty under Article 1 to
“secure to everyone within [its] jurisdiction theghits and freedoms defined in [the]
Convention”, requires by implication that there sldobe some form of effective official
investigation when individuals have been killed aasesult of the use of force. This
obligation is not confined to cases where it hasnbestablished that the killing was
caused by an agent of the State. Nor is it decigiether members of the deceased's
family or others have lodged a formal complaint @wbihe killing with the competent
investigation authority. The mere fact that thehauties were informed of the killing of
the applicant's husband gave rise ipso facto tolaigation under Article 2 of the
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Convention to carry out an effective investigatioto the circumstances surrounding the
death (cf. Tanrikulu v. Turkey [GC], no. 23763/%E 101 and 103, ECHR 1999-1V).
The nature and degree of scrutiny which satisfies minimum threshold of an
investigation's effectiveness depends on the cistances of each particular case. It must
be assessed on the basis of all relevant factsvithdregard to the practical realities of
investigation work (cf. Velikova v. Bulgaria, nol488/98, § 80, ECHR 2000-VI).”

- Tepev. Turkey, 9 May 2003, § 195:

« Given the fundamental importance of the righprtatection of life, Article 13 requires,
in addition to the payment of compensation whengr@griate, a thorough and effective
investigation capable of leading to the identificatand punishment of those responsible
for the deprivation of life and including effectiveccess for the complainant to the
investigation procedure (see Kaya, cited above3pp-31, § 107). »

The Court also recognises that the next-of-kin deeeased victim must be involved in
the investigation to the extent necessary to safefghis or her legitimate interests,
failing which this investigation could not be caesied “effective”

- Slimani v. France, 27 July 2004, para. 32 and 47-48:
[The text of this judgment is available in Frenctiyd

“32.  (...) Dans le méme type d’affaires, la Cour algmé qu'’il doit y avoir un
élément suffisant de contréle public de 'enquéiede ses résultats pour garantir que les
responsables aient a rendre des comptes, tantatigyer qu’en théorie. Elle a précisé
que, si le degré de contrble public requis peukevalune affaire a I'autre, les proches de
la victime doivent, dans tous les cas, étre assoaida procédure dans la mesure
nécessaire a la sauvegarde de leurs intérétsmégiti{voir, notamment, I'arr@iugh
Jordan c. Royaume-Unidu 4 mai 2001, no 24746/94, § 109 et les arréatscites,
McKerr, § 115 et Edwards, 8§ 73) ; elle estime qduiit en aller ainsi des lorsqu’une
personne décede entre les mains d'autorités.”

“47. 1l n’en reste pas moins que, comme la Coumplécédemment souligné, dans tous
les cas ou un détenu décede dans des conditiopscses, I'article 2 met a la charge des
autorités I'obligation de conduire d’office, deseqiaffaire est portée a leur attention, une
« enquéte officielle et effective » de nature aptre d’établir les causes de la mort et
d’identifier les éventuels responsables de celleicid’aboutir a leur punition : les
autorités ne sauraient laisser aux proches du téfoitiative de déposer une plainte
formelle ou d’assumer la responsabilité d’une pdocé d’enquéte. Or a cela il faut
ajouter qu’'une telle enquéte ne saurait étre qaalifi’« effective » que si, notamment,
les proches de la victime sont impliqués dans ¢eguture de maniére propre a permettre
la sauvegarde de leurs intéréts légitimes (paragsap9-32 ci-dessus).

Selon la Cour, exiger que les proches du défunbskag une plainte avec constitution de
partie civile pour pouvoir étre impliqués dans k@gédure d’enquéte contredirait ces
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principes. Elle estime que, dés lors qu'elles artnaissance d’'un décés intervenu dans
des conditions suspectes, les autorités doiveotficE, mener une enquéte, a laquelle les
proches du défunt doivent, d’office également, &ssocies.

48. La Cour en déduit que le respect de l'articlde2la Convention exigeait que la
requérante puisse participer a I'information pcesherche des causes de la mort de M.
Sliti, sans avoir, a cette fin, a déposer préatablg une plainte pénale, ce qui n'a pas été
le cas en I'espéce. Elle releve d'ailleurs quer@itdrancais a été récemment modifié
dans ce sens : les proches de la personne décatérsmrmais la possibilité de se
constituer partie civile a titre incident dans &e d’'une telle information (paragraphe
20 ci-dessus), ce qui leur donne un réel accés aifiquéte », sans pour autant les obliger
a porter eux-mémes plainte avec constitution deepeivile.”.

- Hugh Jordan v. the United Kingdom, 4 May 2001, para. 109:

“For the same reasons, there must be a sufficiment of public scrutiny of the
investigation or its results to secure accountigbifi practice as well as in theory. The
degree of public scrutiny required may well vamynfr case to case. In all cases, however,
the next-of-kin of the victim must be involved imetprocedure to the extent necessary to
safeguard his or her legitimate interests (see il urkey, cited above, p. 1733, § 82,
where the father of the victim was not informedtaf decisions not to prosecutegudyv.
Turkey, cited above, 8 92, where the family of thetim had no access to the
investigation and court documents; Gl v. Turkejgpnent, cited above, § 93).”

Paragraph 8 dRecommendation No. R (85) bf the Committee of Ministers to member
States on the position of the victim in the framdwof criminal law and procedure
specifies that “At all stages of the procedure Micim should be questioned in a manner
which gives due consideration to his personal 8@nahis rights and his dignity”.

Paragraph 7 of Recommendation No. R (85) 11 oCdmamittee of Ministers to member
States on the position of the victim in the framdwof criminal law and procedure
specifies that “The victim should have the rightask for a review by a competent
authority of a decision not to prosecute, or tightrio institute private proceedings”.

V. Effective access to the law and to justice

1. States must make every effort to guarantee tefee@ccess to the law and to
justice for victims of terrorist acts and theirrffdies] [next-of-kin]. In particular, an aid
should be provided to ensure effective accessedatv and to justice, notably to cover
the costs that starting such procedures can erital{iding legal assistance].

2. States must make sure that victims of terr@iss and their [families] [next-of
kin] have:
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(1) the right to bring a civil action before thempetent courts in support of their

rights, in particular their right to redress.

(i)  an adequately recognised place in criminakpedings.

The Court recognises in particular that victims iddobe taken into consideration in
criminal proceedings, in addition to their rightliong civil proceedings to secure at least
symbolic reparation or to protect a civil right:

- Perezv. France, 12 February 2004 (Grand Chamber), 8§ 70-72:

“70. The Court (...) notes that the Convention doatsaonfer any right, as demanded by
the applicant, to “private revenge” or to an agapularis. Thus, the right to have third
parties prosecuted or sentenced for a criminainoecannot be asserted independently:
it must be indissociable from the victim's exera$e right to bring civil proceedings in
domestic law, even if only to secure symbolic regian or to protect a civil right such as
the right to a “good reputation” (see Golder v. theited Kingdom, judgment of 21
February 1975, Series A no. 18, p.13, § 27; Helmeited above, p. 14, § 27; and
Tolstoy Miloslavsky v. the United Kingdom, judgmaesftl3 July 1995, Series A no. 316-
B, p. 78, § 58).

[..]

72. (In addition, the Court notes) the need to gaded victims' rights and their proper
place in criminal proceedings. Simply because #oglirements inherent in the concept of
a “fair trial” are not necessarily the same in digs about civil rights and obligations as
they are in cases involving criminal trials, asdeviced by the fact that for civil disputes
there are no detailed provisions similar to thaseArticle 6 88 2 and 3 (see Dombo
Beheer B.V. v. the Netherlands, judgment of 27 Oetd 993, Series A no. 274, p. 19, §
32) does not mean that the Court can ignore thghtpbf victims and downgrade their
rights. [...] Lastly, the Court draws attention fonfarmation to the text of
Recommendations R (83) R (85) 11andR (87) 21of the Committee of Ministers (see
paragraphs 26-28 above), which clearly specifyritiets which victims may assert in the
context of criminal law and procedure.”

- Finucane v. United Kingdom, of 1% July 2003, para. 71:

“71. For the same reasons, there must be a suifielement of public scrutiny of the
investigation or its results to secure accountigbifi practice as well as in theory. The
degree of public scrutiny required may well vamynfr case to case. In all cases, however,
the next-of-kin of the victim must be involved imet procedure to the extent necessary to
safeguard his or her legitimate interests (see @illdurkey, cited above, p. 1733, § 82;
Ogur v. Turkey, cited above, § 92; Gul v. Turkeyeditabove, § 93; and recent Northern
Irish cases, for example, McKerr v. the United Klog, cited above, § 148).”
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The expression “effective access to the law andustice” has been taken from
Recommendation No. R (93) df the Committee of Ministers to member States on
effective access to the law and to justice fontéey poor.

As indicated above by the Court, Recommendatiors Ro(83) 7, R (85) 11 and R (87)
21 of the Committee of Ministers recognise a nundferights that victims may claim
under criminal law and in criminal proceedings. particular, paragraph 29 of
Recommendation No R (83) 7 of the Committee of Bteris to member States on
participation of the public in crime policy advoeatthat the governments of member
States should assist victims by “establishing dicient system of legal aid for victims so
that they may have access to justice in all cireames”. Furthermore, paragraph 4 of
Recommendation No. R (87) 21 of the Committee ohidMers to member States on
assistance to victims and the prevention of vidation advocates that the governments
of member States “ensure that victims and theirlfes) especially those who are most
vulnerable, receive in particular (...) assistancemgduthe criminal process, with due
respect to the defence”.

Recommendation No. R (81) 7 of the Committee of iMers on measures facilitating
access to justice contains also a number of pilexippplicable to victims of terrorist
acts and their [families] [next-of-kin] that sholwld implemented by all member States.

Article 6 (Specific assistance to the victim) ofetiCouncil of the European Union
Framework Decision of 15 March 2001 on the standofgvictims in criminal
proceedings (2001/220/JHA) specifies: “Each Mem$#ate shall ensure that victims
have access to advice as referred to in Articlg(§(ili), provided free of charge where
warranted, concerning their role in the proceediagd, where appropriate, legal aid as
referred to in Article 4(1)(f)(ii), when it is pabée for them to have the status of parties
to criminal proceedings.”.

Paragraph 6 of the Declaration of Basic Princigiesustice for Victims of Crime and
Abuse of Power (A/RES/40/34) mentions that:

“The responsiveness of judicial and administraprecesses to the needs of victims
should be facilitated by:

€)) Informing victims of their role and the scopiering and progress of the
proceedings and of the disposition of their cagspecially where serious crimes are
involved and where they have requested such infiboma

(b) Allowing the views and concerns of victims tme presented and
considered at appropriate stages of the proceedimgse their personal interests are
affected, without prejudice to the accused and isterg with the relevant national
criminal justice system;

(c) Providing proper assistance to victims thraugthe legal process;
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(d) Taking measures to minimize inconvenience ictinas, protect their
privacy, when necessary, and ensure their safstyyedl as that of their families and
witnesses on their behalf, from intimidation anthliation;

(e) Avoiding unnecessary delay in the dispositibrtases and the execution
of orders or decrees granting awards to victims.”

VI. Administration of justice

[In the presence] [On request] of victims of teisbacts or their [families] [next
of-kin], States should, in accordance with theitioral legislation, [strive to] bring
individuals suspected of such acts to justice addg them within a reasonable time.

The Court recognises that the right to an effeateraedy (Article 13 of the Convention)
requires also, especially in the framework of tmetgxtion of the right to life, that a
thorough and effective investigation capable ofdieg to the identification and
punishment of those responsible be made.

- Tepev. Turkey, 9 May 2003, § 195:

“Given the fundamental importance of the right totpction of life, Article 13 requires,
in addition to the payment of compensation whengr@griate, a thorough and effective
investigation capable of leading to the identificatand punishment of those responsible
for the deprivation of life and including effectiveccess for the complainant to the
investigation procedure (see Kaya, cited above3pf-31, § 107).”

The Court also recognises that suspects must lyegudithin a reasonable time. See in
particular:

- Mutimara v. France, 8 June 2004, 88 69-74:

In this case, the Court found a breach of the Coilme in respect of the length of
proceedings concerning the examination of a compkgainst a person who allegedly
was involved in the genocide that took place in Rdea

[The text of this judgment is available in Frenctiyd

“69. La Cour rappelle que le caractere raisonndbl&a durée d’'une procédure s’apprécie
eu eégard aux critéres consacrés par sa jurispradenc particulier la complexité de
I'affaire, le comportement du requérant et celus deitorités compétentes (voir, parmi
beaucoup d'autres, Doustaly c. France arrét du\2R 2998, Recueil des arréts et
décisions 1998 II, p. 857, § 39 ; Slimane-Kaidran€e (no 3), no 45130/98, § 38, 6 avril
2004) et suivant les circonstances de la causquédes commandent en l'occurrence
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une évaluation globale (Versini c. France, arrétl@juillet 2001, no 40096/98, § 26 ;
Slimane-Kaid, précité).

70. En I'espece, la Cour constate que la procéduiea débuté le ler aolt 1995 (plainte
avec constitution de partie civile de la requérpmets actuellement toujours pendante
devant le juge d'instruction, soit une durée de aos et plus de huit mois a ce jour.

71. La Cour estime que laffaire présentait unetaiee complexité, ce dont atteste
notamment la délivrance de nombreuses commissi@gataires internationales.
Cependant, cela ne saurait suffire, en soi, dfigsta durée de la procédure.

[.]

74. Compte tenu des circonstances de I'espece dégh de leur particularité, la Cour
estime que l'on ne saurait considérer comme « maeole » une durée globale de
presque neuf ans pour une information pénale awdemt toujours en cours.”

VII. [Reparation] [Compensation]

=

1. [Victims of terrorist acts and their [familiegjext-of-kin] should receive a fa
and appropriate [reparation] [compensation] for taenages that they suffered. When
[reparation] [compensation] is not fully availabfeom other sources, in particular
through the confiscation of the property of thepe#rators, organisers and sponsors of
terrorist acts committed [on their territory] [umdéheir jurisdiction], States should
introduce a mechanism on compensation to allowdwrand appropriate compensatipn
of victims and [their family] [their next-of-kif}. [In cases where this [reparatign]
[compensation] is not ensured by this State, thmal State of the victim should make
sure to provide it].

2. This mechanism on compensation should be easdgssible, involve a simple
procedure and allow for compensation to be providedapidly.

174

3. Member States should also facilitate [administedq co-operation with thé
competent authorities of the member State on tiréaiey of which a terrorist act wa
committed to facilitate access to compensatiomeifr thationals.

()

[4. Member States whose nationals were victims tefri@rist act on the territory of |a
non-member State should contact the competent itiglsoof this State with a view
cooperating in order to facilitate access to corspgan of these persons.]

(@)

" The idea of moral reparation (or the official rgnition of moral faults even with no consequencesio
economic benefit) should also be added.
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Guideline No. XVII (July 2002) (Compensation forcttms of terrorist acts) recalls to
member States that: “When compensation is not fallgilable from other sources, in
particular through the confiscation of the propeotythe perpetrators, organisers and
sponsors of terrorist acts, the State must con&ibmthe compensation of the victims of
attacks that took place on its territory, as fathasr person or their health is concerned.”

Paragraph 11 of Council Directive 2004/80/CE ofA28il 2004 relating to compensation
to crime victims states that: “A system of cooperabetween authorities of the Member
States should be introduced to facilitate acces®mopensation in cases where the crime
was committed in a Member State other than th#tevictim’s residence”.

UN Commission on Human Rights Resolution 2002/3%tled Human rights and
terrorism “welcomes the report of the Secretary-€ah(A/56/190), and invites him to
continue to seek the views of Member States onirtipdications of terrorism in all its
forms and manifestations for the full enjoymentadif human rights and fundamental
freedoms and on how the needs and concerns omgaif terrorism might be addressed,
including through the possible establishment ofcduntary fund for the victims of
terrorism, as well as on ways and means to relateilthe victims of terrorism and to
reintegrate them into society, with a view to inmaating his findings in his reports to
the Commission and the General Assembly”.

VIII. Victims’ protection of their [dignity,] priva cy[,] [and] family life [and security]

1. States should take appropriate steps to avail@ramning respect for the privacy
and family life of victims of terrorist acts in arway [and safeguard their dignity in all
circumstances], in particular when carrying outestvgations or providing assistance after
the terrorist act.

-

2. [In addition, appropriate steps should be takeconnection with the provision o
information by the media in order to avoid underimgnrespect for victims' privacy and
family life.]*?

3. Victims of terrorist acts and their families sldbhave an effective remedy in cases
where they consider that their right to respecttfair privacy and family life has been
violated.

4. Where the victims intervene as witnesses, Statest ensure their protection , [as
well as that of [their families] [next-of-kin].

At present, there does not appear to be any ECHRB-leav on this issue, specifically
dealing with the situation of victims. The subjées nevertheless been recognised as
important in relation to victims of terrorist ag¢tsee documer@DDH(2004)016reyu

2\Wording to be reviewed.
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Paragraph 9 of Recommendation No. R (87) 21 ofQbmmittee of Ministers to member
States on assistance to victims and the preverdfowictimisation advocates that the
governments of member States “take steps to prewietin assistance services from
disclosing personal information regarding victimg&hout their consent, to third parties”.

Recommendation No. (97) 16f the Committee of Ministers to member Statestioa
portrayal of violence in the electronic media aRdcommendation No. (99) én the
protection of privacy on the Internet are also Wwarentioning in this connection.

IX. Information of the victims

1. States [must] [should] give information, accaglito appropriate measures, |to
victims of terrorist acts and [their families] [rteof-kin] about the act of which they
suffered, except in the case where they indicaa¢ ttey do not wish to receive such
information. For this purpose, States [must] [sdul

0] set up appropriate information mechanisms foe victims and [their families]
[next-of-kin], concerning in particular their rightthe existence of victim suppart
bodies, and the possibility of obtaining assistameactical and legal advice and
redress or compensation;

(i)  ensure the provision to the victims and [thiamilies] [next-of-kin], if they wish
so, of sufficient information about the investigas, the final decision concerning
in particular prosecution, the date and place efhtbarings, the conditions under
which they may acquaint themselves with the demssibanded down and the
release of the persons prosecuted for the actsastign.

2. States [must] [should] ensure, according to @ppate measures, victims of
terrorist acts and [their families] [next-of-kinhdt they will be able to provide
information about the act of which they suffered.

The Court acknowledge that, in some circumstareéamily member of a “disappeared
person” may suffer inhuman treatment, within theameg of Article 3 of the
Convention, if the State authorities keep silergpite the attempts to obtain information
about the disappeared person.

- Cyprusv. Turkey, 10 May 2001, 88 156-157:

“156. [...] The Court recalls that the question whesth family member of a “disappeared
person” is a victim of treatment contrary to AricB will depend on the existence of
special factors which give the suffering of the soer concerned a dimension and
character distinct from the emotional distress Whiay be regarded as inevitably caused
to relatives of a victim of a serious human-rightelation. Relevant elements will
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include [...] the involvement of the family memberthre attempts to obtain information
about the disappeared person and the way in whiehatthorities responded to those
enquiries. [...]

157. [...] For the Court, the silence of the authesitof the respondent State in the face of
the real concerns of the relatives of the missieg@ns attains a level of severity which
can only be categorised as inhuman treatment witl@nmeaning of Article 3.”

The Court, moreover, recognises the need for pugaiatiny of investigation or their
results. It considers, in addition, that the nefxkia of a victim must be involved in the
procedure to the extent necessary to safeguan hisr legitimate interests:

- Finucane v. United Kingdom, of ¥ July 2003, para. 70-71

“70. A requirement of promptness and reasonabledikpn is implicit in this context
(see Yaa v. Turkey, judgment of 2 September 1998, Red@e8-1V, pp. 2439-2440, 88
102-104; Cakici v. Turkey [GC], no. 23657/94, ECHB99-IV, 88 80, 87 and 106;
Tanrikulu v. Turkey, cited above, § 109; Mahmut Kay Turkey, no. 22535/93, ECHR
2000-11, 88 106-107). While there may be obstactesdifficulties which prevent
progress in an investigation in a particular sitrgta prompt response by the authorities
in investigating a use of lethal force may gengrdlle regarded as essential in
maintaining public confidence in their adherencéhisrule of law and in preventing any
appearance of collusion in or tolerance of unlawaftik (see, for example, Hugh Jordan v.
the United Kingdom, cited above, 88§ 108, 136 140).

71. For the same reasons, there must be a suffielement of public scrutiny of the
investigation or its results to secure accountigbih practice as well as in theory. The
degree of public scrutiny required may well vamynfr case to case. In all cases, however,
the next-of-kin of the victim must be involved imetprocedure to the extent necessary to
safeguard his or her legitimate interests (see &iild urkey, cited above, p. 1733, § 82;
Ogur v. Turkey, cited above, § 92; Gul v. Turkeyeditabove, § 93; and recent Northern
Irish cases, for example, McKerr v. the United Klog, cited above, § 148).”

Paragraph 2 of Recommendation No. R (85) 11 oOivamittee of Ministers to member
States on the position of the victim in the framewaf criminal law and procedure states
that “the police should inform the victim about thessibilities of obtaining assistance,
practical and legal advice, compensation from fifender and State compensation”.

Paragraph 4 of Recommendation No. R (87) 21 oCivamittee of Ministers to member
States on assistance to victims and the prevemtiovictimisation advocates that the
governments of member States “ensure that victingstheir families, especially those
who are most vulnerable, receive in particulay ipformation on the victim's rights”.

Paragraph 3 of Committee of Ministers Recommendatio. R (85) 11 to member States
on the position of the victim in the framework afnginal law and procedure states that
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“the victim should be able to obtain information @he outcome of the police
investigation”.

Paragraph 6 of this same Recommendation adds That Victim should be informed of
the final decision concerning prosecution, unlessnidicates that he does not want this
information”.

Finally, paragraph 9 of Recommendation No. R (86jd.member States on the position
of the victim in the framework of criminal law amtocedure states that “the victim

should be informed of : the date and place of aihgaconcerning an offence which

caused him suffering; his opportunities of obtagnrestitution and compensation within
the criminal justice process, legal assistanceaaivite; how he can find out the outcome
of the case”.

Article 4 of the Council of the European Union Feamork Decision of 15 March 2001
on the standing of victims in criminal proceedin@®01/220/JHA) on the “Right to
receive information” specifies in particular thaflémber States shall take the necessary
measures to ensure that, at least in cases where thight be danger to the victims,
when the person prosecuted or sentenced for anceffes released, a decision may be
taken to notify the victim if necessary”.

Recommendation No. R (2000)7 the Committee of Ministers to the Member States
the right of journalists not to disclose their smg of information can be used to protect
the victims of terrorist acts and their next-of-kogive information to journalists while
being protected against any risk of being iderditss the source of information.

X. Specific training for persons who assist victims

[.]

[..]



