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Introduction

1. The Group of Specialists on Human Rights andRilght against Terrorism (DH-S-
TER) held its 8 meeting in Strasbourg, Human Rights Building, fréfto 19 April 2002
with Mr Philippe BOILLAT (Switzerland) in the Chair

2. The list of participants is set out in Appendlixrhe agenda, as adopted, is set out in
Appendix 1l, as are the references of the working papers.

3. At the meeting, the DH-S-TER drew umier alia:

(1) draft guidelines for the CDDH (item 3 and Agplix 11l and VII);

(i)  adraft reply to the GMT (item 4 and Appendik);

(i) a draft opinion for the Bureau of the CDDH on Parliamentary Assembly
Recommendation 1550(200@iem 5 and Appendix V);

(iv) an information paper on its activities forettl1' session ofthe Committee of
Ministers(Vilnius, 2-3 May 2002) (item 6 and Appendix VI).

Item 1: Opening of the meeting and adoption of the agenda

4. See introduction. At the start of the meetinige tChair reported on his recent
interventions before, respectively, the Ministddgputies (10 April 2002; see item 6 below),
the Multidisciplinary Group on international acti@gainst terrorism (GMT, 10-11 April
2002, see item 4 below) and the Bureau of the fBgeCommittee on the Mass Media
(CDMM, 8 April 2002, see item 3 below, paragraph 9).

ltem 2: Adoption of the report of the DH-S-TER’s 2" meeting

5. The Group formally adopted, unchanged, the tepbrits 2 meeting DH-S-
TER(2002)8.

ltem 3: Continuation of the global review with a view tothe elaboration of
guidelines based on principles of human rights praiction that should
guide the efforts of the member states in the fighdigainst terrorism, with
due respect for democracy and the rule of law

6. The Chair reminded participants that this megetuas the last opportunity to complete
the drafting of the guidelines by the deadlinelsethe CDDH (30 June 2002). The Group
would therefore have to concentrate on the wordihthe guidelines and, for lack of time,
give up the idea of drafting an explanatory memduam. However,_ Appendix VIto this
report contained collected extracts from the Csucise-law and international texts which
had provided inspiration for the drafting of theidglines. It would be for the CDDH to
decide whether to include these collected textshan final activity report (containing the
guidelines) which it would address to the Commitie#linisters in accordance with its terms
of reference.

7. The discussion took place in the light miter alia, the comments sent by experts
(DH-S-TER(2002)9) and by NGO representativesl{S-TER(2002) 1

8. The DH-S-TER endeavoured to draw up the gudslby consensus. However, some
experts said that for the time being they had semee their position on the wording adopted
for some of the guidelines, pending receipt oftlagithorities’ views. It was understood that
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some compromise versions adopted at this meetightmi necessary, be discussed further
by the CDDH.

Use of "shall" or "should"

9. The DH-S-TER felt that it would be up to the CBib decide whether the guidelines
should be submitted to the Committee of Ministarthie future ghall) or conditional ¢hould
tense.

Appropriateness of guidelines on fundamental freexlo

10.  As for possible guidelines on several fundardefneedoms (of thought, conscience
and religion; of expression and information; ofeasbly and association), the DH-S-TER
held an in-depth discussion on the guarantees esethifreedoms and on the possible
restrictions that could be made to them by Stateshe fight against terrorism. While

recognising that these issues are essential atidytarly sensitive, the DH-S-TER was not in
a position to formulate guidelines that would haveadded value to, notably, the relevant
provisions of theEuropean Convention on Human RigHhtstherefore considered that it was
preferable to omit any reference to these issueahenguidelines, subject to other CDDH
experts suggesting draft texts.

11. One expert noted however that the freedomaafght, of conscience and of religion is
not exercised in the same way as the freedom aeegn and information or the freedom of
assembly and association. In fact, the Internati@wvenant on Civil and Political Rights
includes the freedom of thought, conscience andioel amongst the rights from which one
cannot derogate. To insert this freedom in the rs@qmaragraph of guideline X\WPssible
derogation¥ would constitute an added value to the currentdg, which only reflects
Article 15 of the Convention.

12. The DH-S-TER took note that the Steering Conemibn the Mass Media (CDMM) is
expected to send a draft text on the freedom ofemgon and information, possibly in the
light of the draft already sent to the Group by Bwgeau of the CDMM.

Appropriateness of evoking the risk of a flagraenidl of justice in the guideline relating to
extradition

13. Some experts felt that, even if tieropean Court of Human Rightsd not yet had
the opportunity to give a ruling on this questignywould be appropriate to mention, among
the reasons for non-extradition, the risk of suffigra flagrant denial of justice in the
requesting state. They considered that it was peopable that the Court would rule along
these lines, as it had already implied in the pastably in a recent decisibnOn the other
hand, other experts preferred that this questionldhot be dealt with in the guidelines, in so
far as the latter are to be seen as a reflectioaxisting case-law and that it would not be
appropriate to anticipate the approach that thertGuight take in this field. The DH-S-TER

! See final decision on admissibility in the caseHgéirn v. France, 16 October 2001, 832. Consequehttse
experts would like to include, in the current guiidke XIII, a paragraph which could read as follows:

4. “When the person whose extradition has beeneasiga argues in a convincing manner that
he/she has suffered or risks suffering a flagraenial of justice in the requesting State, the reteck
State must consider if there are manifestly sergusstantial grounds of such a denial of justicéoise
deciding whether it is to grant extradition.”
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therefore decided not to take a final position lois tssue, on the understanding that it could
be examined within the CDDH.

Appropriateness of a guideline relating to inteipatl communication of personal data
between authorities responsible for the fight agaterrorism

14. Some experts expressed the wish to includeidelgue relating to the international
communication of personal data between authoritiesponsible for the fight against
terrorisnf. Other experts, whilst agreeing on the importasfddie question, considered that it
was a particularly sensitive issue and that thdejunes were not an appropriate framework in
which to address the matter thoroughly. The DH-RTiRerefore decided not to take a final
position on this question, it being uderstood thado, could be examined by the CDDH.

* * *

15. At the end of discussions, the DH-S-TER decidettansmit the draft guidelines to
the CDDH as set out in Appendix.llh doing so, it considered that it has complebedterms
of reference received from the CDDH in November 2¢82" meeting, CDDH (2001) 35
Appendix VIII).

16. The text prepared by the DH-S-TER will be denthe experts and observers of the
CDDH before the plenary for comment. Any commengsemo be e-mailed to the Secretariat
by 15 May 2002

17. Finally, with regard to a possible explanatorgmorandum which would accompany
the guidelines, see paragraph 6 above_and Appé&fitixt was agreed that the Secretariat, in
consultation with the Chair, would carry out a lasvision of the text set out in that

Appendix, which had been used as a source in gq@apation of the guidelines.

ltem 4:  Follow-up to the activities of the Multidisciplinary Group on International
Action against Terrorism (GMT)

18.  The Chair reported on his attendance at thetingeof the Multidisciplinary Group on
International Action against Terrorism (GMT, 10-Afril 2002). He pointed out that, during
the meeting, the GMT’s Working Party responsiblerfviewing the functioning of Council
of Europe instruments applicable to the fight agatarrorism (GMT-Rev) examined Article
8 of the Convention for the suppression of Terrar(&TS 090). In this context, the possible
inclusion in this Article of a new paragraph, relgtto the refusal of mutual assistance for
reasons founded on the respect for human rights raraed. The GMT decided to request the

2 These experts could accept a wording inspired fPaimciple 5 8§ 4 oRecommendation No R (87) dbthe

Committee of Minister to member States regulatimg use of personal data in the police sector @mesnber
1987). The wording could be as follows:

"The international communication of personal dagtvieen authorities responsible for the fight aghins
terrorism should only be permissible:

® if there exists a clear legal provision under naabor international law;
(i) in the absence of such a provision, if the comnatitioc is necessary for the prevention of a
serious and imminent danger or is necessary foptiiishment of a serious criminal offence

and provided that domestic regulations for the pobibn of the person are not prejudiced and untier t
condition that the international communication aérgonal data does not run counter to the present
guidelines".
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DH-S-TER’s opinion on the interest of such an addito Article 8, notably in the light of
the case law of the European Court of Human Rigftie. GMT had asked if it could receive
the DH-S-TER'’s opinion on this particularly complessue as soon as possible, and in any
event before its next meeting, in the first weekully 2002.

19. In following up this request, the DH-S-TER dedlf the reply set out in Appendix IV;

Opinions were however somewhat divided within the-8-TER, reason for which that the
draft reply will be submitted to the Bureau of tBBDH for consideration during its meeting
on 30-31 May 2002. It will then be up to the CDBiHdecide whether it wishes to adopt it
during its 55" meeting (25-28 June 2002). The CDDH should theegif appropriate, be in a

position to transmit its reply within the time linset by the GMT.

Item 5: Recommendation 1550 (2002) and Resolution 1271 @2) of the
Parliamentary Assembly “Combating terrorism and regect for human rights”
Elaboration of a draft opinion for the attention of the Bureau of the CDDH

20.  The DH-S-TER noted that the Ministers’ Deputastheir 782 meeting (6 February
2002, item 3.1) gave ad hoc terms of referenceedDDH to prepare, before 31 May 2002,
an opinion on the above-mentioned Recommendationhit end, the Group drew up a draft
opinion. The text retained appears in Appendix tMvill be transmitted to members of the
CDDH for any comments and to the Bureau of the CDIDHexamination and possible
adoption at its 39 meeting (Paris, 30-31 May 2002).

21.  Any comments or observations should reach #dwefariat by e-mail before 15 May
2002.

Item 6: 110th Session of the Committee of Ministers (Viluis, 2-3 May 2002)

22. At the request of the Secretariat of the Conemitof Ministers, the DH-S-TER
prepared an information note on its work which Wi brought to the attention of the 110
session of the Committee of Ministers (Vilnius, 248y 2002). The text retained is set out in
Appendix VI.

ltem 7: Debate on the regular assessment, by the Statesicerned, of emergency
legislation that may be adopted in the fight agairtsterrorism, with a view to repealing
this legislation, or parts of it, as soon as the asons for its existence are no longer at
hand

23. The DH-S-TER did not address this item ofdgenda, due to a lack of time.
Item 8: Other business
24. At the close of the proceedings, the DH-S-TE{Reets warmly congratulated the

Chair, Mr Philippe BOILLAT (Switzerland), for thexeellent manner in which he had
conducted the Group’s work.



DH-S-TER(2002)010 6
Appendix |

LIST OF PARTICIPANTS

BELGIUM / BELGIQUE
M. Claude DEBRULLE, Directeur Général, Ministére ldeJustice, Législation pénale et
Droits de 'Homme, Boulevard de Waterloo 115, BA®RUXELLES

FRANCE/FRANCE
Mme Michéle DUBROCARD Sous-Directricedes Droits de I'Homme, Direction des
Affaires juridiques, Ministére des Affaires étrangg 37 Quai d’Orsay, F-75007 PARIS

GERMANY/ALLEMAGNE
Ms Angelika LAITENBERGER, Executive Assistant obtkederal Agent for Human Rights,
Federal Ministry of Justice, Mohrenstrasse 37, YOBRERLIN

GREECE/GRECE
Mr Emmanuel ROUCOUNAS Professor, Academy of Athens, 28 Panepistimiou, Str
ATHENS 10679

ITALY/ITALIE
Apologised/Excusé

POLAND/POLOGNE
Ms Renata KOWALSKA, Legal Adviser, Ministry of Foga Affairs, Aleja Szucha 23,
WARSAW 00950

RUSSIAN FEDERATION/FEDERATION DE RUSSIE

M. Vladislav ERMAKOV, Premier Secrétaire du Département pour les affades
compatriotes et les droits de 'homme, Ministére dffaires étrangeres de la Fédération de
Russie, 32/34 Smolenskaya-Sennaya sq., MOSCOW

SPAIN/ESPAGNE

M. Francisco Javier BORREGO BORREGO, Avocat d'Efatys-Directeur Général, Chef du
service juridiqgue des Droits de ’'Homme, Ministéle la Justice, Calle Ayala, no 5, E-28001
MADRID

SWITZERLAND/SUISSE
M. Philippe BOILLAT, Président/Chairmarsous-Directeur de I'Office fédéral de la justice,
Chef de la Division des affaires internationaleld;8003 BERNE

TURKEY/TURQUIE
Mr Kaan ESENER , Deputy to the Permanent RepreseatdPermanent Representation of
Turkey to the Council of Europe, 23 Bd de I'OranggeF-67000 STRASBOURG

Mme Deniz AKCAY, Adjoint au Représentant Permaramta Turquie auprés du Conseil de
I'Europe, 23, boulevard de I'Orangerie, F-67000 38BOURG
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Ms Didem KILISLIOGLU, Legal Expert, Department of the Council of Fugoand Human
Rights, Ministry of Foreign Affairs, Avrupa Konseye Insan Haklari Dairesi, Ziya Bey
Caddesi 3. Sokak No: 20, BALGAT ANKARA 06520

UNITED KINGDOM/ROYAUME-UNI
Mr Derek WALTON, Assistant Legal Adviser, Foreignda Commonwealth Office, King
Charles Street, LONDON SW1 2AH

* % %

OBSERVERS/OBSERVATEURS

HOLY SEE/SAINT-SIEGE
M. Giorgio FILIBECK, Conseil Pontifical “Justice €aix”, 1-00120 CITE DU VATICAN

European Commission / Commission européenne
Apologised/Excusé

United Nations High Commissioner for Human Rights /Haut Commissariat aux Droits
de 'Homme des Nations Unies (HCHR)

Ms Mona RISHMAWI, Senior Adviser, United Nationsffoé of the High Commissioner for
Human Rights, Palais Wilson, 52 rue des Paquis,1€HE Geneva 10

Office _for Democratic Institutions _and Human Rights (ODIHR-OSCE)/Bureau_des
institutions démocratigues et des droits de I'homm¢éBIDDH-OSCE)

Mr Denis PETIT, Legal Expert, Coordinator of “lelgisonsline”, OSCE-ODIHR, Al
Ujazdowskie 19, 00-557 WARSAW (Poland)

SECRETARIAT

Directorate General of Human Rights - DG Il / Diredion Générale des Droits de 'Homme
-DG I
Council of Europe/Conseil de I'Europe, F-67075 STRBBOURG CEDEX

M. Pierre-Henri IMBERT, Director General of HumaigRts / Directeur Général des Droits de
I'Homme

M. Alfonso DE SALAS, Head of the Human Rights lig@vernmental Cooperation Division /
Chef de la Division de la coopération intergouverastale en matiére de droits de 'homme

M. Mikaél POUTIERS, Administrator / AdministrateuSecretary of the DH-S-TER /
Secrétaire du DH-S-TERHuman Rights Intergovernmental Cooperation Divigi Division de
la coopération intergouvernementale en matiereaiesale I'hnomme

Mme Michéle COGNARD, Administrative Assistant / Astante administrative

Interpreters/interprétes
Mme Cynera JAFFREY
Mr Derrick WORSDALE

* % %
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Appendix Il
AGENDA
ltem 1. Opening of the meeting and adoption of the agenda
ltem 2: Adoption of the report of the 2'® meeting of the DH-S-TER

Working document

Draft report of the 2nd meeting of the DH-S-TER-[BFebruary 2002)
DH-S-TER (2002) &rov

Item 3: Continuation of the global review with a view tothe elaboration of
guidelines based on principles of human rights pr@ction, that should guide the efforts
of the member States in the fight against terrorismwith due respect for democracy and
the rule of law

Working documents

Report of the 1st meeting of the DH-S-TER (26—2&&ber 2001)
DH-S-TER (2001) 3lef.

Draft report of the 2nd meeting of the DH-S-TER-IBFebruary 2002)
DH-S-TER (2002) $rov

Comments on the provisional draft guidelines — Cemi® sent by States
DH-S-TER (2002) 9

Comments on the provisional draft guidelines — Cemi® sent NGOs and others
DH-S-TER (2002) 14

Draft comments made by the DH-S-TER on the guigslion Human Rights and the fight
against terrorism
DH-S-TER (2002) 11

General Comment No. 29 (state of emergency) oHtlmaan Rights Committee of the United
Nations of 31 August 2001
DH-S-TER (2002) 3

ltem 4: Follow-up to the activities of the Multidisciplinary Group on International
Action against Terrorism (GMT)

Working document

Report of the 2nd meeting of the GMT (20-21 Feby2002)
GMT (2002) 3

(The report of the "8 meeting of the GMT (9-12 April 2002) will not bevalable for the
meeting of the DH-S-TER)
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Item 5: Recommendation 1550 (2002)and Resolution 1271 (2002)of the
Parliamentary Assembly “Combating terrorism and regect for human rights”
Elaboration of a draft opinion for the intention of the CDDH

Working documents

Recommendation 1550 (2002) and Resolution 12712260 the Parliamentary Assembly
“Combating terrorism and respect for human rigtastl Report of the Committee on Legal
Affairs and Human Rights of the Assembly

DH-S-TER (2002) 5

Elements for the draft opinion for the intentiontioé CDDH
DH-S-TER (2002) 12

Item 6: 110th Session of the Committee of Ministers (Vils, 2-3 May 2002)

Working document

Elements for a written note to present the worktled DH-S-TER with a view to the
ministerial session in Vilnius on 2-3 May 2002
DH-S-TER (2002) 13

Item 7: Debate on the regular assessment, by the Statesncerned, of emergency
legislation that may be adopted in the fight agairtsterrorism, with a view to repealing
this legislation, or parts of it, as soon as the asons for its existence are no longer at
hand®

Item 8: Other business

* k%

% Subject to time availability.
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Appendix [lI

Draft guidelines
Preamble
The Committee of Ministers :

[a.] Considering that terrorism seriously jeopaedisiuman rights, threatens democracy,
and aims notably to destabilise legitimately cdos#d governments and to undermine
pluralistic civil society;

[b.] Unequivocally condemning all acts, methods gumectices of terrorism as criminal
and unjustifiable, wherever and by whomever conenfitt

[c] Recalling that a terrorist act can never be esused or justified by citing motives
such as human rights and that the abuse of rights inever protected,;

[d.] Recalling that it is not only possible, but ado absolutely necessary, to fight
terrorism in the respect of human rights, of the rde of law and, where applicable, of
international humanitarian law;

[e.] Recalling the need for States to do everythingossible, and notably to co-operate,
so that the suspected perpetrators, organisers argponsors of terrorist acts are brought
to justice to answer for all the consequences, inagticular criminal and civil, of their
acts;

[f.] Reaffirming the imperative duty of States tmfect their populations against possible
terrorist acts;

[0.] Recalling the necessity for States, notablyriasons of equity and social solidarity,
to ensure that victims of terrorist acts can obtaimpensation;

[h.] Keeping in mind that the fight against terson implies long term measures with a
view to prevent the causes of terrorism, by favagirnotably, cohesion in our societies and a
multicultural and inter-religious dialogue;

[i.] Reaffirming in particular the relevance of t®nvention for the Protection of Human
Rights and Fundamental Freedoms and the case-ltdve &uropean Court of Human Rights;

adopts the following guidelines and invites memBéaites to ensure that they are widely
distributed among all authorities responsible Far tight against terrorism.

* % %

I
States' obligations to protect everyone againsotesm

States are under the obligation to take the measweded to protect the fundamental rights
of everyone within their jurisdiction against teisb acts, especially their right to life. This
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positive obligation fully justifies States’ fighgainst terrorism in accordance with the present
guidelines.

I
Prohibition of arbitrariness

All measures taken by States to fight terrorism tmespect human rights and the principle of
the rule of law, to the exclusion of any form obitrariness, as well as of any discriminatory
or racist treatment, and must be the subject ofcggate supervision.

11
Lawfulness of anti-terrorist measures

1. All measures taken by States to combat terronsrst be lawful.

2. When a measure restricts human rights, restnstmust be defined as precisely as
possible and be necessary and proportionate tithh@ursued.

\Y,
Absolute prohibition of torture

The use of torture or of inhuman or degrading tnegit or punishment, shall be absolutely
prohibited, in all circumstances, notably during thrrest, questioning and detention of a
person suspected of or convicted of terrorist &ets irrespective of the nature of the acts
that the person is suspected of or for which he/seeconvicted.

V
Collection and processing of personal data
by any competent authority in the field of Statauséy

Within the context of the fight against terroristime collection and the processing of personal
data by any competent authority in the field oft&tsecurity may interfere with the respect
for private life only if such collection and prosasg, in particular:

(1) are governed by appropriate provisions of ddrodaw;
(i) are proportionate to the aim for which theleotion and the processing were foreseen,;
(i)  may be subject to supervision by an exteiindependent authority.

VI
Measures which interfere and coercive measures

1. Measures used in the fight against terrorism ihierfere or that are coercive (in
particular body searches, house searches, teleghppeng, control of correspondence and
undercover agents) shall be provided for by lawsHall be possible to challenge the
lawfulness of these measures.

2. Measures taken to fight terrorism must be pldraned controlled by the authorities so
as to minimise, as far as possible, recourse hallébrce and, within this framework, the use
of arms by the security forces shall be strictlggmrtionate to the aim of protecting persons
against unlawful violence or to the necessity afygag out a lawful arrest.
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VII
Arrest and police custody

1. A person suspected of terrorist activities maly e arrested if there are reasonable
suspicions. He/she shall be informed of the reakmrthe arrest.

2. A person arrested or detained for terroristvaats shall be brought promptly before a
judge. Police custody shall be of a reasonableodent time, the length of which shall be
provided for by law.

3. A person arrested or detained for terroristvéeds shall be able to challenge the
lawfulness of his/her arrest and of his/her potiastody before a court.

VIii
Regular supervision of pre-trial detention

A person suspected of terrorist activities andidethpending trial shall be entitled to regular
supervision of the lawfulness of his or her detamtyy a court.

IX
Legal proceedings

1. A person accused of terrorist activities shallenthe right to a fair hearing, within a
reasonable time, by an independent, impartial td@bestablished by law, including when the
trial is held in his/her absence.

2. A person accused of terrorist activities shadndfit from the presumption of
innocence.
3. The specificities of the fight against terrorismay nevertheless justify certain

restrictions to the right of defence, in particulath regard to:
® the details of access to and of contacts witoansel;
(i)  the details of access to the case-file;

(i)  the use of anonymous testimony.

4. Such restrictions to the right of defence shallstrictly proportional to their purpose,
and compensatory measures to protect the inteogdtse accused shall be taken so as to
maintain the fairness of the proceedings and tarerthat procedural rights are not drained of
their substance.

X
Penalties incurred

1. The penalties incurred by a person accusedrarigt activities shall be provided for
by law for any action or omission which constitugdariminal offence at the time when it
was committed; no heavier penalty shall be impdked the one that was applicable at the
time when the criminal offence was committed.
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2. Under no circumstances shall a person accuseelrofist activities be sentenced to
the death penalty; in the event of such a sentkers imposed, it shall not be carried out.

Xl
Detention

A person deprived of his/her liberty for terrorsdtivities shall in all circumstances be treated
with due respect for human dignity.

2. The imperatives of the fight against terrorisaynmevertheless require that a person
deprived of his/her liberty for terrorist activisidoe submitted to more severe restrictions than
those applied to other prisoners, in particulahwégard to:

(1) the regulations concerning communications betweounsel and his/her client;
(i) placing terrorists in specially secured queste

(i) the separation of terrorists within a prison or agndifferent prisons,

on condition that the measure taken is proportmi@the goal to be achieved.

Xl
Asylum, return (“refoulement”) and expulsion

1. All requests for asylum shall be dealt with onirdividual basis. An effective remedy
shall lie against the decision taken. However, wtenState has serious grounds to believe
that the person who seeks to be granted asylurpdréisipated in terrorist activities, refugee
status must be refused to that person.

2. It is the duty of a State that has received quest for asylum to ensure that the
possible return fefoulemer? of the applicant to his/her country of origin ty another
country will not expose him/her to the death pandti torture or to inhuman and degrading
treatment. The same applies to expulsion.

3. Collective expulsion of aliens is prohibited.
4. In all cases, the enforcement of the expulsioreturn (‘refoulemen? order must be

carried out with respect for the physical integatyd for the dignity of the person concerned,
avoiding any inhuman or degrading treatment.

Xl
Extradition
1. Extradition is an essential procedure for effeecinternational co-operation in the
fight against terrorism.
2. The extradition of a person to a country wheeéslre risks being sentenced to the

death penalty shall not be granted, unless the 8tat has received the request for extradition
has obtained a guarantee that:

® the person whose extradition has been requegtedot be sentenced to death;
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(i) in the event of such a sentence, it will netdarried out.
3. Extradition shall not be granted when theresrsosis reason to believe that:

(1) the person whose extradition has been requestktcbe subjected to torture or to
inhuman or degrading treatment;

(i)  the extradition request has been made forphgose of prosecuting or punishing a
person on account of his/her race, religion, natlibn or political opinions, or that that
person’s position risks being prejudiced for anyhafse reasons.

XIV
Right to property

The use of the property of persons or organisatBuspected of terrorist activities can be

suspended or limited, notably by such measuresagihg orders or seizures, by the relevant
authorities. The owners of the property shall hébneepossibility to challenge the lawfulness

of such a decision.

XV
Possible derogations

1. When the fight against terrorism takes placa situation of war or public emergency
which threatens the life of the nation, a State radgpt measures temporarily derogating
from certain obligations ensuing from the interoaél instruments of protection of human
rights, to the extent strictly required by the exgies of the situation, as well as within the
limits and under the conditions fixed by internatib law. The State must notify the

competent authorities of the adoption of such messin accordance with the relevant
international instruments.

2. States may never, however, and whatever theoht¢k® person suspected of terrorist
activities, or condemned for such activities, dategirom the right to life as guaranteed by
these international instruments, from the prohibitagainst torture or inhuman or degrading
treatment, from the principle of legality of serntes and of measures, as well as from the ban
on the retrospective effect of criminal law.

3. The circumstances which led to the adoptioruohslerogations need to be reassessed
on a regular basis with the purpose of lifting thdsrogations as soon as these circumstances
no longer exist.

XVI
Respect of international humanitarian law
and mandatory standards of international law

In their fight against terrorism, States can neaet in breach of mandatory standards of
international law and, where applicable, of int¢ioreal humanitarian law.

XVII
Compensation for victims of terrorist acts

When compensation is not fully available from othssurces, notably through the
confiscation of the property of the perpetratorgianisers and sponsors of terrorist acts, the
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State shall contribute to the compensation of tistimes of attacks that took place on its
territory, as far as their person or their headthoncerned.
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Appendix IV

Reply by the Group of Specialists of the CDDH
on Human Rights and the Fight against Terrorism (DHS-TER)
to the request for consultation from the Multidisciplinary Group
on International Action against Terrorism (GMT)
on the possible revision of Article 8
of the European Convention for the Suppression of @rrorism (ETS No 090)

(Text adopted by the DH-S-TER at it§ Bieeting, 16-19 April 2002)

Preliminary note

At the 2% meeting of the Multidisciplinary Group on Interivatal Action against Terrorism
(GMT), its working party responsible for reviewirlge functioning ofCouncil of Europe
instruments applicable to the fight against tesmri(GMT-Rev) examined Article 8 of the
European Convention for the Suppression of Temo(iETS No 090). The possible inclusion
in this article of a new paragraph, relating toteeisal of mutual assistance, was mentioned.

On a proposal by the GMT-Rev, the GMT decided tpuest the DH-S-TER'’s opinion on the
usefulness of such an addition to Article 8, pattédy in the light of the case-law of the
European Court of Human Rights. The GMT asked theITER to give it its opinion on
this particularly complex issue as soon as posséid in any event before the GMT’s next
meeting in the first week of July 2002.

In response to this request, the DH-S-TER drewheptresent opinion at it§d3neeting (16-
19 April 2002).

* % %

1. The Group of Specialists adhe CDDH on Human Rights and the Fight against
Terrorism (DH-S-TER) discussed the possibility efusing mutual assistance in criminal
matters, which would be added to the present Artilof the European Convention for the
Suppression of Terrorism (ETS No 0%@nd would be justified by respect for human rights

4 Article 8 of Convention ETS No 090 reads as follows

1 Contracting States shall afford one another tliest measure of mutual assistance in criminal ergin
connection with proceedings brought in respecthefdffences mentioned in Article 1 or 2. The lawthod
requested State concerning mutual assistance rmnali matters shall apply in all cases. Nevertlelbs
assistance may not be refused on the sole groandt toncerns a political offence or an offencererted
with a political offence or an offence inspiredgmfitical motives.

2 Nothing in this Convention shall be interpretedimposing an obligation to afford mutual assistaiiche
requested State has substantial grounds for bajjebiat the request for mutual assistance in résygesn
offence mentioned in Article 1 or 2 has been maxdHe purpose of prosecuting or punishing a pecson
account of his race, religion, nationality or ol opinion or that that person's position maypbgjudiced
for any of these reasons.

3 The provisions of all treaties and arrangememscerning mutual assistance in criminal matters
applicable between Contracting States, includirgy Buropean Convention on Mutual Assistance in Qi
Matters, are modified as between Contracting Statdse extent that they are incompatible with asvention.
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2. To date, the European Court of Human Rightsneagr had to rule on the conditions
under which international mutual assistance in icranmatters might be refused.

3. At this stage in its discussion, and subje¢h&position to be adopted by the CDDH,
the DH-S-TER takes the view that one cannot ruletibe possibility of applying the rules
governing extradition, by analogy, to internatiomaltual assistance in criminal matters.

4. If this approach were to be adopted, the DH-® Téels that the draft guideline XIlii
(extradition), transmitted by the DH-S-TER to th®@H for consideration and possible
adoption might serve as a source of inspiration

5. Opinions continue to differ within the DH-S-TERowever. That is why this reply
will be addressed to the Bureau of the CDDH, whgho meet on 30-31 May 2002. It will
ultimately be for the CDDH to decide whether it agés to adopt a reply to this issue at its
next meeting which will take place from 25 to 2%d®2002. The CDDH should therefore be
in a position to transmit its reply, if at all, Wwih the time-limit requested by the GMT.

* % %

® The wording of this draft guideline reads as fokow

1. Extradition is an essential procedure for eifecinternational co-operation in the fight agaitestorism.

2. The extradition of a person to a country whegsste risks being sentenced to the death penaitlyrsit
be granted, unless the State that has receivaddhest for extradition has obtained a guarantse th

0] the person whose extradition has been requegtedot be sentenced to death;

(i) in the event of such a sentence, it will netdarried out.

3. Extradition shall not be granted when thereifsis reason to believe that:

0] the person whose extradition has been requesietie subjected to torture or to inhuman or delijng
treatment;

(i) the extradition request has been made fopilmpose of prosecuting or punishing a person oolatcof

his/her race, religion, nationality or politicalinjpns, or that that person’s position risks bgingjudiced
for any of these reasons.
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Appendix V
Elements for the draft opinion for the intention ofthe CDDH on
Recommendation 1550 (2002) of the Parliamentary Assibly
“Combating terrorism and respect for human rights”
(Text adopted by the DH-S-TER at it& Bieeting, 16-19 April 2002)

Preliminary note:

At their 782" meeting (6 February 2002, item 3.1) the Minist&sputies gave ad hoc terms
of reference to the CDDH to prepare, by 31 May 2082 opinion on Parliamentary
Assembly Recommendation 1550 (2002) on combatimgpriem and respect for human
rights. The present draft opinion will be transetdttto members of the CDDH, for written
comments, and to the Bureau of the CDDH for comattten and possible adoption at its 59th
meeting (Paris, 30-31 May 2002).

1. The Bureau of the Steering Committee for Humaght® (CDDH) notes with interest
Recommendation 1550 (2002) of the Parliamentaryedbdy “Combating terrorism and
respect for human rights”, which is the subjecthaf present opinion. It also notes Resolution
1271 (2002) of the Parliamentary Assembly on timeesesue.

2. The Bureau of the CDDH firstly recalls that,arder to follow up a decision taken by
the Ministers’ Deputies at their 7@s meeting (21 September 2001, item 2.1), the CDOH se
up a Group of Specialists on Human Rights and itjte figainst terrorism (DH-S-TER) and
instructed it to draw up guidelines based on ppiesi of human rights protection, that should
guide the efforts of the member States in the faginst terrorism, with due respect for
democracy and the rule of law. These guidelinescareently being finalised and will be
adopted by the CDDH at its 83meeting (25-28 June 2002) and then transmittethéo
Committee of Ministers.

3. Generally, the Bureau of the CDDH recalls thiataats, methods and practices of
terrorism are unjustifiable and that States haeeirtiperative duty to protect their populations
against such acts. It also recalls that it is midy @ossible, but also absolutely necessary, to
fight against terrorism in the respect of humaitsgof the rule of law and, where applicable,
of international humanitarian law. For more preasasiderations on this issue, the Bureau of
the CDDH invites the Parliamentary Assembly to rédethe text of the guidelines which will
be adopted by the CDDH in June 2002.

4. In particular, in response to the concern ofRBdiamentary Assembly on this matter (8
7 of the Recommendation), it indicates that thedglines, such as elaborated by the DH-S-
TER, state that “the extradition of a person t@antry where he/she risks being sentenced to
the death penalty shall not be granted, unlessSthée that has received the request for
extradition has obtained a guarantee that (i) #regn whose extradition has been requested
will not be sentenced to death; (ii) in the eveihsuch a sentence, it will not be carried out”
(guideline n° XIII).

* k% %
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Appendix VI

Presentation ofthe work done by the Group of Specialists of the CDH
on Human Rights and the Fight against Terrorism (DHS-TER)
with a view to the 110" session of the Committee of Ministers (Vilnius, 3-May 2002)

(Text adopted by the DH-S-TER at its third meetiog,16 April 2002)

1. Further to a decision adopted by the Minist&sputies on 21 September 2001, the
Steering Committee for Human Rights (CDDH) decitiedet up a Group of Specialists on
Human Rights and the Fight against Terrorism (DHER). This Group was instructed to

“prepare guidelines based on principles of humahtsi protection, that should guide the
efforts of the member States in the fight agaiesbrism, with due respect for democracy and
the rule of law”.

2. The DH-S-TER has met three times (26-28 Noveribe1, 13-15 February 2002 and
16-19 April 2002). It adopted draft guidelines,itatthird and last meeting, and transmitted
them to the CDDH for consideration and possibleptida at its 53" meeting (25-28 June
2002). The CDDH should also adopt a document rixfigehe international instruments and
the case-law which inspired these guidelines. Alfectivity report containing the adopted
texts will then be transmitted by the CDDH to thanigters’ Deputies.

* * *

3. The guidelines are to be included in the genpeabpective of the action of the
Council of Europe against terrorism, recalled bg Secretary General in his report of 5
November 2001 (SG/Inf(2001)35).

4. The general principle that underlies these dmdg is that respect for human rights is
not, in any circumstances, an obstacle to the fagdinst terrorism. On the contrary, the
obligation for States to protect the fundamentghts of everyone within their jurisdiction
against terrorist acts, in particular the rightite, requires them to take efficient measures to
fight against terrorism. These measures must howeeereasonable and proportionate. A
balance has to be found between the obligatioake protective measures against terrorism
and that to defend rights and liberties. The respmf truly democratic States to terrorism is
the upholding of respect of human rights and ofrthe of law.

5. The working method adopted by the DH-S-TER vmagably, to take account of the
relevant international work and to strengthen coaj@n with other international
organisations. That is why the European Commisgtmn Office of the United Nations High
Commissioner for Human Rights and the Office formideratic Institutions and Human
Rights of the Organization for Security and Co-agien in Europe, were granted observer
status with the DH-S-TER. Also, in order to havemare detailed picture of the main
concerns linked to human rights and the fight agjarrorism, the DH-S-TER held hearings
of national experts on the suppression of terroasmvell as of representatives of NGOs. The
results of these hearings were largely taken imosicleration during the drafting of the
guidelines. The NGOs were also regularly consute@pinion on the draft guidelines.

6. The guidelines are principally based on the @whe European Convention on
Human Rights, as interpreted by the European Gauduman Rights. They concentrate on
fundamental aspects of the law in force and havedarcational approach. It is true that they
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are, above all, intended for member states of then€il of Europe. They must therefore be
read in the specific context of the European camin composed of States which are
committed to respecting the rule of law, democracg human rights. It would nevertheless
be desirable that the guidelines have an influéeg®nd the European continent.

7. The guidelines start by recalling states’ olilm@ to protect everyone against
terrorism and, consequently, to recognize thatsgheificities of the fight against terrorism
may require adaptation of the usual proceduressdlgaidelines, together with the relevant
case-law of the European Court of Human Rights, tonreconcile the requirements of
defending society with those of safeguarding irdlinal rights.

8. The guidelines then point out the limits whidtosld be applied in the fight against
terrorism. The guidelines focus on the followingimaspects: the prohibition of arbitrariness,
the respect of the right to life, the absolute grdion of torture, inhuman or degrading
treatment, the prohibition of the retroactivity lafvs. These guidelines also deal with the
issue of preventive measures used in the fightnag#&errorism, as well as that of arrest and
police custody, and that of regular supervisionpoé-trial detention. The guidelines then
address the right to a fair trial and to the pdssaldlaptation of the procedure followed in trial
proceedings, as well as to the right to have thasmes taken in the fight against terrorism
controlled by the judiciary. They also concern #ipecific characteristics of the detention of
persons deprived of their liberty for terrorist iaities. Asylum, extradition, and more
particularly the prohibition to extradite a perstm a country where he/she risks being
sentenced to the death penalty, are also mentionéte guidelines. The issue of possible
derogations to certain obligations ensuing, notalobm the European Convention, in time of
war or public emergency which threatens the lif¢hefnation, is also a guideline.

9. Particular attention is also devoted to theiwistof terrorism and their families.

* * *
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Appendix VII

Collection of texts of reference
used for the preparation of the draft guidelines

Preliminary note:
The present document will be revised by the Segattan consultation with the Chair of the
DH-S-TER in order to complete some elements anchpoove the drafting.

* * %

AIM OF THE GUIDELINES

1. The guidelines concentrate mainly on the limdsbe considered and that States
should not go beyond, under any circumstancedim kegitimate fight against terrori§rh®.
The main objective of these guidelines is not tal dgth other important questions such as
the causes and consequences of terrorism, whickirmmgy mentioned in the Preamble to
provide a backgrourid

LEGAL BASIS

2. The specific situation of States parties toBE@HR should be recalled (Article 46 of
the European Convention on Human Rights ("the Cotee"): its Article 46 sets out the

compulsory jurisdiction of the European Court of tkan Rights ("the Court") and the

supervision of the execution of its judgments by @ommittee of Ministers). The case-law of
the Court is thus a primary source for definingdglines for the fight against terrorism. The
UN Covenant Il on Civil and Political Rights ancetbbservations of the UN Human Rights
Committee should also be mentioned.

GENERAL CONSIDERATIONS

3. The Court underlined on several occasions the lznce between, on one hand, the
defence of the institutions and of democracy, forhe common interest, and, on the other

® The terms of reference given by the CDDH (whicliofes those of the Committee of Ministers) are clea
this point. They are reproduced in Appendixo¥/the report of the first meeting of the DH-S-THE#cument
DH-S-TER (2001) 3Jef, p. 35.

" The Group of Specialists on Democratic Strategigsdealing with Movements threatening Human Rights
(DH-S-DEM) has not failed to confirm the well-foundednesshig approach :On the one hand, it is necessary
for a democratic society to take certain measurfea preventative or repressive nature to protestlitagainst
threats to the very values and principles on whtddt society is based. On the other hand, puhblitharities
(the legislature, the courts, the administrativetteities) are under a legal obligation, also whesking
measures in this area, to respect the human rigimd fundamental freedoms set out in the European
Convention on Human Rights and other instrumentghich the member States are bourgke documeridH-
S-DEM (99) 4 Addendurg 16.

® Finally, the European Court of Human Rights hasair attention to the danger that some legislatieasures
may pose of dndermining or even destroying democracy on thenggoof defending’it SeeKlass and Others v.
Germany 6 September 1978, Series A n° 28, § 49.

° See below §§ 9-15.
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hand, the protection of individual rights: “The Court agrees with the Commission that
some compromise between the requirements for defepddemocratic society and
individual rights is inherent in the system of th@onventiori °.

4. The Court also takes into account the backgroundof the cases linked to
terrorism: “ The Court is prepared to take into account the bgobund to the cases
submitted to it, particularly problems linked to ¢tprevention of terrorisri*™.

5. Definition - Neither the Convention nor the case-law of tloail€give a definition of
terrorism. The Court always preferred to adopt seday case approach. The Parliamentary
Assembly, however, indicated thaftfe Assembly considers an act of terrorism to Ing ‘a
offence committed by individuals or groups resgrtito violence or threatening to use
violence against a country, its institutions, itspplation in general or specific individuals
which, being motivated by separatist aspirationstreamist ideological conceptions,
fanaticism or irrational and subjective factors,indended to create a climate of terror among
official authorities, certain individuals or grougs society, or the general public*®,

6. Article 1 of the European Council Common Positf 27 December 2001 on the
application of specific measures to combat termorigives a very precise definition that
states:

“3. For the purposes of this Common Position, ‘beist act” shall mean one of the

following intentional acts, which, given its natuoe its context, may seriously damage a
country or an international organisation, as defines an offence under national law, where
committed with the aims of:

I. seriously intimidating a population, or

il. unduly compelling a government or an internatib organisation to perform or
abstain from performing any act, or

ii. seriously destabilising or destroying the famdental political, constitutional,
economic or social structures of a country or areinational organisation:

a. attacks upon a person’s life which may causeligea
b. attacks upon the physical integrity of a person;
C. kidnapping or hostage-taking;

d. causing extensive destruction to a governmepuobtic facility, a transport system, an
infrastructure facility, including an informationystem, a fixed platform located on the

1 Klass and Others v. German§ September 1978, A n° 28, § 59. See &sogan and Others v. United
Kingdom 29 November 1999, A n° 145-B, § 48.

" Incal v. Turkey9 June 1998, § 58. See also the césdsnd v. United Kingdom18 January 1978, A n° 25,
§8 11 and followingAksoy v. Turkeyl8 December 1996, 8§ 70 and &4na v. Turkey25 November 1997,
88 59-60; andUnited Communist Party of Turkey and Others v. 8yrR0 November 1998, § 59.

12 Recommendation 1426 (1999Furopean democracies facing up to terrori€8 September 1999), § 5.
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continental shelf, a public place or private propetikely to endanger human life or result in
major economic loss;

e. seizure of aircraft, ships or other means oflioudr goods transport;

f. manufacture, possession, acquisition, transpsurpply or use of weapons, explosives
or of nuclear, biological or chemical weapons, asllvas research into, and development of,
biological and chemical weapons;

g. release of dangerous substances, or causing, fegplosions or floods the effect of
which is to endanger human life;

h. interfering with or disrupting the supply of wat power or any other fundamental
natural resource, the effect of which is to endarganan life;

I. threatening to commit any of the acts listedem@) to (h);
J- directing a terrorist group;

k. participating in the activities of a terrorist@up, including by supplying information
or material resources, or by funding its activitiasany way, which knowledge of the fact that
such participation will contribute to the criminacttivities of the group.

For the purposes of this paragraph, “terrorist gi@ushall mean a structured group of more
than two persons, established over a period of ame acting in concert to commit terrorist
acts. “Structured group” means a group that is mandomly formed for the immediate
commission of a terrorist act and that does notdnae have formally defined roles for its
members, continuity of its membership or a develgpeicture’

7. The work in process within the United Nationstbe draft general convention on
international terrorism deal also on the issuehef definition of terrorism. It is moreover
advisable that the laws that States may take ooriem give a clear definition of the conduct
that is proscribed and that they do not undulyhadiertently restrict human rights.

8. As to the notionsdenuinedemocracy and “rule of law’, as there is no definition, the
main characteristics may be found in the Courtsedaw [...].

[..]

Preamble

The Committee of Ministers:

[a.] Considering that terrorism seriously jeopardises human rights, threatens
democracy, and aims notably to destabilise legitimtaly constituted governments and tg
undermine pluralistic civil society;
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9. The General Assembly of the United Nations rats®s that terrorist acts aractivities
aimed at the destruction of human rights, fundaaleintedoms and democracy, threatening
the territorial integrity and security of States,eddabilizing legitimately constituted
Governments, undermining pluralistic civil societyd having adverse consequences for the
economic and social development of Stdtes

[..]

[b.] Unequivocally condemning all acts, methods andoractices of terrorism as
criminal and unjustifiable, wherever and by whomeve committed,;

[..]

[c] Recalling that a terrorist act can never beused or justified by citing motives such
as human rights and that the abuse of rights ism@wtected,;

[..]

[d.] Recalling that it is not only possible, bus@ absolutely necessary, to fight
terrorism in the respect of human rights, of thée raf law and, where applicable, pf
international humanitarian law;

10. The Cour stated:

“The Contracting States enjoy an unlimited digoretto subject persons within their
jurisdiction to secret surveillance. The Court,ngeaware of the danger such a law poses of
undermining or even destroying democracy on theirgptoof defending it, affirms that the
Contracting States may not, in the name of theggteuagainst espionage and terrorism, adopt
whatever measures they deem approprtate”

[...]

[e.] Recalling the need for States to do everytipogsible, and notably to co-operate,| so
that the suspected perpetrators, organisers am$asoof terrorist acts are brought to justice
to answer for all the consequences, in particulanioal and civil, of their acts;

11. The obligation to bring to justice suspectetpbgiators, organisers and sponsors of
terrorist acts is clearly indicated in differentteesuch as Resolution 1368 (2001) adopted by
the Security Council at its 43%0meeting, on 12 September 2001 (extractShe Security
Council, (...) Reaffirmingthe principles and purposes of the Charter of thetéd Nations,
(...) 3. Calls on all States to work together urgertth bring to justice the perpetrators,
organizers and sponsors of these terrorist attack3”. Resolution 56/1Condemnation of
terrorist attacks in the United States of Ameriedopted by the General Assembly, on 12
September 2001 (extracts}te General Assembly, Guided by the purposes andiples of

13 Resolution 54/1644uman Rights and terrorisnadopted by the General Assembly, 17 December.1999

1 Klass and others v. Germary September 1978, § 49.
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the Charter of the United Nations, (...) 3. Urgentblls for international cooperation to
bring to justice the perpetrators, organizers apadssors of the outrages of 11 September”

[...]

[f.] Reaffirming the imperative duty of States tmfect their populations against possiple
terrorist acts;

12.  The former European Commission on Human Righatkalso recalled the obligation

of States to protect the life of individuals agairterrorist threats (decisions of the

Commission in cases concerning the United Kingddetlared inadmissible as it has been
considered that the United Kingdom had taken sefiicmeasures to protect the population).
The Committee of Ministers has also recalled thity d “Stressing the duty of any democratic
State to erlgsure effective protection against tesror respecting the rule of law and human
rights (...) .

[..]

[0.] Recalling the necessity for States, notably foreasons of equity and socia
solidarity, to ensure that victims of terrorist acts can obtain compensation;

[..]

[h.] Keeping in mind that the fight against terrorism implies long term measures with
a view to prevent the causes of terrorism, by favaing, notably, cohesion in our societies
and a multicultural and inter-religious dialogue;

13. It is essential to fight against the causewwbrism in order to prevent new terrorist
acts. In this regard, one may redaksolution 1258 (20019f the Parliamentary Assembly,
Democracies facing terrorisif26 September 2001), in which the Assembly cglisnuStates
to “renew and generously resource their commitmentteye economic, social and political
policies designed to secure democracy, justice,amunights and well-being for all people
throughout the world(17 (viii)).

14. In order to fight against the causes of tesmoriit is also essential to promote
multicultural and inter-religious dialogue. The Ranentary Assembly has devoted a number
of important documents to this issue, among whishRecommendations 1162 (1991)
Contribution of the Islamic civilisation to Europeaculturé®, 1202 (1993)Religious

'3 Interim resolution DH (99) 434uman Rights action of the security forces in Turkdeasures of a general
character

16 Adopted on 19 September 1991 {1sitting). The Assembly, inter alia, proposed preit@ measures in the
field of education (such as the creation of an Erab University followingRecommendation 1032 (1986)),
the media (production and broadcasting of programamelslamic culture), culture (such as culturattenges,
exhibitions, conferences etc.) and multilateral operation (seminars on Islamic fundamentalism, the
democratisation of the Islamic world, the compfitipiof different forms of Islam with modern Eurcgpe
society etc.) as well as administrative questiond averyday life (such as the twinning of towns tloe
encouragement of dialogue between Islamic commaménd the competent authorities on issues like deys,
dress, food etc.). See in particular 88 10-12.




DH-S-TER(2002)010 26

tolerance in a democratic sociéfy 1396 (1999)Religion and democracy; 1426 (1999)
European democracies facing up terrorfSmas well as itsResolution 1258 (2001),
Democracies facing terroristh

[...]

[i.] Reaffirming in particular the relevance of the Convention for the Protection of
Human Rights and Fundamental Freedoms and the cadaw of the European Court of
Human Rights;

15.  The Convention and the case-law of the Cowrtla main sources of the guidelines.
However, other international sources were takewo mtcount such as the International
Covenant on Civil and Political Rights of 16 Decemnh966.

[..]

Adopts the following guidelines and invites membegtates to ensure that they are widely
distributed among all authorities responsible for he fight against terrorism.

[...]

I
States' obligations to protect everyone againstaesm

States are under the obligation to take the measuseneeded to protect the fundamental
rights of everyone within their jurisdiction against terrorist acts, especially their right to

17 Adopted on 2 February 1993 (28itting). The Assembly, inter alia, proposed preixe measures in the field
of legal guarantees and their observance (espeda@lbwing the rights indicated in Recommendatibd86
(1988), paragraph 10), education and exchangeé @sithe establishment of a “religious history stmmok
conference”, exchange programmes for students dred poung people), information and “sensibilisatiflike
the access to fundamental religious texts andeléterature in public libraries) and researclr (fostance,
stimulation of academic work in European univeesiton questions concerning religious toleranceg iSe
particular 88 12, 15-16.

'8 Adopted on 27 January 1999"(Sitting). The Assembly, inter alia, recommendedventive measures to
promote better relations with and between religi@hsough a more systematic dialogue with religicumsl
humanist leaders, theologians, philosophers anbri@as) or the cultural and social expression aligions
(including religious buildings or traditions). Sieeparticular 88 9-14.

19 Adopted on 23 September 1999 '{36itting). The Assembly underlined inter alia ti@he prevention of
terrorism also depends on education in democradices and tolerance, with the eradication of thecteng of

negative or hateful attitudes towards others anel development of a culture of peace in all indisiduand

social groupg8§ 9).

20 Adopted on 26 September 2001 t28ting). (...) the Assembly believes that long-term prevertfdarrorism

must include a proper understanding of its soeabnomic, political and religious roots and of ihdividual's

capacity for hatred. If these issues are propedgr@ssed, it will be possible to seriously undeprtime grass
roots support for terrorists and their recruitmemgtworks (8 9).
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life. This positive obligation fully justifies States’ fight against terrorism in accordance
with the present guidelines.

16. The duty that States have to protect their [adjoms against terrorism, in the respect
of the right to life (Article 2 of the Conventionfust be reiterated. This duty need to be
especially recalled when the State take measuctably coercive measures (see under VI -
Coercive and interference measyres

1
Prohibition of arbitrariness

All measures taken by States to fight terrorism musrespect human rights and the
principle of the rule of law, to the exclusion of ay form of arbitrariness, as well as of
any discriminatory or racist treatment, and must be the subject of appropriate
supervision.

17.  The words “discriminatory treatment” are takerm the Political Declaration adopted
by Ministers of Council of Europe member States1@ October 2000 at the concluding
session of the European Conference against Racism.

[..]

11
Lawfulness of anti-terrorist measures

1. All measures taken by States to combat terronsrst be lawful.

2. When a measure restricts human rights, restnstmust be defined as precisely| as
possible and be necessary and proportionate tainmeursued.

[...]

v
Absolute prohibition of torture

The use of torture or of inhuman or degrading treatment or punishment, shall be
absolutely prohibited, in all circumstances, notabl during the arrest, questioning and
detention of a person suspected of or convicted tdrrorist activities, irrespective of the
nature of the acts that the person is suspected of for which he/she was convicted.

18. The absolute prohibition to use torture or mhn or degrading treatment or
punishment (Article 3 of the Convention) must béerated. An efficient fight against
terrorism can consequently never justify the reseuo such practices notably during the
arrest and the questioning of the suspected persdnish are stages when the risk is more
important. The Court has recalled this absolutdipibon on many occasions, for example:

“As the Court has stated on many occasions, Arf8i@dashrines one of the most fundamental
values of democratic societies. Even in the md$icult circumstances, such as the fight
against terrorism and organised crime, the Conwantprohibits in absolute terms torture
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and inhuman or degrading treatment or punishmemiiké most of the substantive clauses of
the Convention and of Protocols Nos. 1 and 4, Brt& makes no provision for exceptions
and no derogation from it is permissible under @gil5 8 2 even in the event of a public
emergency threatening the life of the nation (..he Tonvention prohibits in absolute terms
torture and inhuman or degrading treatment or pbment, irrespective of the victim’s
conduct (see the Chahal v. the United Kingdom jugnof 15 November 1996, Reports
1996-V, p. 1855, § 79). The nature of the offerilegedly committed by the applicant was
therefore irrelevant for the purposes of Articl&®3.

“The requirements of the investigation and the uradde difficulties inherent in the fight
against crime, particularly with regard to terrorig cannot result in limits being placed on
the protection to be afforded in respect of thesptal integrity of individualg??

19. According to the case law of the Court, itlsac that the nature of the crime is not
relevant: The Court is well aware of the immense difficulfeesed by States in modern times
in protecting their communities from terrorist \olce. However, even in these
circumstances, the Convention prohibits in absotaetens torture or inhuman or degrading
treatment or punishment, irrespective of the vistioonduct'?.

[..]

20. The following guidelines contain, as exampkesyeral categories of measures that
may be taken by States in the framework of thejhtfiagainst terrorism and which must
always be compatible with the requirements of resfor human rights and the rule of law.
These measures may be linked to prevention (measf@ireonstraint outside an investigation
and/or a judicial inquiry, or even a legal framelgoisuch as the use of telephone tapping or
under-cover agents, supervision of correspondesgagches, arrest, or in certain circumstances
the use of arms by the security forces; to thecjabproceedings (the setting up of special courts,
presumption of innocence, right to appeal, rightdansel, death penalty); to the immigration
police (extradition, returnrefoulementind expulsion).

* k% *

Vv
Collection and processing of personal data
by anycompetent authorityn the field of State security

Within the context of the fight against terrorism, the collection and the processing
personal data by any competent authority in the fill of State security may interfere

L Labita v. Italy 6 April 2000, § 119. See alseland v. United Kingdom18 January 1978, A n° 25, § 163;
Soering v. United Kingdon¥ July 1989, A n° 161, § 8&hahal v. United Kingdoml5 November 1996, § 79;
Aksoy v. Turkeyl8 December 1996, § 62ydin v. Turkey25 September 1997, § 8Assenov and Others
v. Bulgarig 28 October 1998, § 9%elmouni v. France28 July 1999, § 95.

2 Tomasi v. France27 August 1992, § 115. See aRibitsch v. Austria4 December 1995, § 38.

3 Chahal v. United Kingdoml5 November 1996, § 79; see aléov. United Kingdom16 December 1999,
8§ 69.
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with the respect for private life only if such colection and processing, in particular:
(1) are governed by appropriate provisions of domdg law;

(i) are proportionate to the aim for which the colection and the processing were
foreseen;

(i)  may be subject to supervision by an externalndependent authority.

[..]

VI
Measures which interfere and coercive measures

1. Measures used in the fight against terrorism thiainterfere or that are coercive (in
particular body searches, house searches, telephotapping, control of correspondence
and undercover agents) shall be provided for by lawit shall be possible to challenge th
lawfulness of these measures.

D

21. A judicial control shall be available in all ses of use of preventive coercive
measures. When possible, such a judicial contmlishbe done before any use of preventive
coercive measures. When the circumstances reduivegency), this judicial control can be

donea posteriori

22. Investigations led by the authorities to fightrorism need to be carried out in
conformity with the Convention, notably with itstiale 8, even if the Court accepts that the
fight against terrorism may allow the use of spectiethods:

“Democratic societies nowadays find themselves tanea by highly sophisticated forms of

espionage and by terrorism, with the result tha 8tate must be able, in order effectively to
counter such threats, to undertake the secret dlanee of subversive elements operating
within its jurisdiction. The Court has thereforedocept that the existence of some legislation
granting powers of secret surveillance over theljymost and telecommunications is, under
exceptional conditions, necessary in a democrai@esy in the interests of national security

and/or for the prevention of disorder or crirté

23. With regard to tapping, it must to be doneanformity with the provisions of Article 8
of the Convention, notably be done in accordandke thie “law”. The Court, thus, recalled that:
“tapping and other forms of interception of teleplharonversations constitute a serious
interference with private life and correspondenoel anust accordingly be based on a “law”
that is particularly precise. It is essential to Veaclear, detailed rules on the subject,
especially as the technology available for useoigtinually becoming more sophisticated (see
gge above-mentioned Kruslin and Huvig judgment23p8 33, and p. 55, § 32, respectively)

4 Klass and Others v. Germanfy September 1978, A n° 28, § 48.

% Kopp v. Switzerland?5 March 1998, § 72. See aldavig v. France 24 April 1990, §§ 34-35.
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24. In theMurray judgment of 28 October 1994, the Court also aezkfitat the use of
confidential information is essential in combattegorist violence and the threat that it poses
on citizens and to democratic society as a whole:

“The Court would firstly reiterate its recognitidhat the use of confidential information is
essential in combating terrorist violence and timedt that organised terrorism poses to the
lives of citizens and to democratic society as aleh(see also the Klass and Others v.
Germany judgment of 6 September 1978, Series A28pp. 23, para. 48). This does not
mean, however, that the investigating authoritesehcarte blanche under Article 5 (art. 5) to
arrest suspects for questioning, free from effecttentrol by the domestic courts or by the
Convention supervisory institutions, whenever thbgose to assert that terrorism is involved
(ibid., p. 23, para. 49)°

[..]

2. Measures taken to fight terrorism must be planngé and controlled by the
authorities so as to minimise, as far as possiblescourse to lethal force and, within this
framework, the use of arms by the security forceshall be strictly proportionate to the

aim of protecting persons against unlawful violencer to the necessity of carrying out &
lawful arrest.

25.  Article 2 of the Convention does not exclude plossibility that the deliberate use of a
lethal solution can be justified when it is “abdely necessary” to prevent some sorts of
crimes. This must be done, however, in very strartditions so as to respect human life as
much as possible, even with regard to persons stespef preparing a terrorist attack.

“Against this background, in determining whetherftiree used was compatible with Article
2 (art. 2), the Court must carefully scrutinise,raded above, not only whether the force used
by the soldiers was strictly proportionate to thenaof protecting persons against unlawful
violence but also whether the anti-terrorist op@&atwas planned and controlled by the
authorities so as to minimise, to the greatestrexpessible, recourse to lethal fortd

[..]

VI
Arrest and police custody

1. A person suspected of terrorist activities may rdy be arrested if there are
reasonable suspicions. He/she shall be informed thie reasons for the arrest.

26. The Court acknowledges that “reasonable” simpineeds to form the basis of the
arrest of a suspect. It adds that this feature riigpapon all the circumstances, with terrorist
crime falling into a specific category:

%6 Murray v. United Kingdom28 October 1994, § 58.

2 McCann and Others v. United Kingdp&V September 1995, § 194. In this case, the Coorconvinced that
the killing of three terrorists was a use of foram& exceeding the aim of protecting persons againstwful
violence, considered that there had been a violatfarticle 2.
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“32. The "reasonableness"” of the suspicion on whicharrest must be based forms an
essential part of the safeguard against arbitraryeat and detention which is laid down in
Article 5 8 1 (c) (art. 5-1-c). (...) [H]aving a "rsanable suspicion" presupposes the
existence of facts or information which would dgtisn objective observer that the person
concerned may have committed the offence. What bmasegarded as "reasonable” will
however depend upon all the circumstances. Inrggpect, terrorist crime falls into a special
category. Because of the attendant risk of losf@fand human suffering, the police are
obliged to act with utmost urgency in following afp information, including information
from secret sources. Further, the police may frejyéhave to arrest a suspected terrorist on
the basis of information which is reliable but whicannot, without putting in jeopardy the
source of the information, be revealed to the stispe produced in court to support a
charge.

(...) [T]he exigencies of dealing with terrorist cencannot justify stretching the notion of
"reasonableness” to the point where the essentieea$afeguard secured by Article 5 8 1 (c)
(art. 5-1-c) is impaired (...).

(-..)

34. Certainly Article 5 8 1 (c) (art. 5-1-c) of tl@nvention should not be applied in such a
manner as to put disproportionate difficulties imetway of the police authorities of the
Contracting States in taking effective measuresotmter organised terrorism (...). It follows
that the Contracting States cannot be asked tabéstathe reasonableness of the suspicion
grounding the arrest of a suspected terrorist bgcltising the confidential sources of
supporting information or even facts which wouldshisceptible of indicating such sources or
their identity.

Nevertheless the Court must be enabled to ascewagther the essence of the safeguard
afforded by Article 5 8 1 (c) (art. 5-1-c) has besecured. Consequently the respondent
Government have to furnish at least some factsforination capable of satisfying the Court
that the arrested person was reasonably suspecfedhaving committed the alleged
offence’?®

[...]

2. A person arrested or detained for terrorist actvities shall be brought promptly
before a judge. Police custody shall be of a reasalnle period of time, the length of which
shall be provided for by law.

3. A person arrested or detained for terrorist actvities shall be able to challenge th
lawfulness of his/her arrest and of his/her policeustody before a court.

D

27.  The protection afforded by Article 5 of the @ention is also relevant here. There are
limits linked to the arrest and detention of pesssnspected of terrorist activities. The Court
accepts that protecting the community against tismo is a legitimate goal but that this
cannot justify all measures. For instance, thetfaghainst terrorism can justify the extension
of police custody, but it cannot authorise thatréhis no judicial control at all over this
custody, or, that judicial control is not prompbegh:

% Fox, Campbell and Hartley v. United Kingdp8® August 1990, §§ 32 and 34.
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“The Court accepts that, subject to the existencadeijuate safeguards, the context of
terrorism in Northern Ireland has the effect of lmaging the period during which the
authorities may, without violating Article 5 par8. (art. 5-3), keep a person suspected of
serious terrorist offences in custody before bmgghim before a judge or other judicial
officer.

The difficulties, alluded to by the Governmentudicial control over decisions to arrest and
detain suspected terrorists may affect the manh@nplementation of Article 5 para. 3 (art.
5-3), for example in calling for appropriate proeed! precautions in view of the nature of
the suspected offences. However, they cannotyustifder Article 5 para. 3 (art. 5-3),

dispensing altogether with "prompt" judicial contt®

“The undoubted fact that the arrest and detentiorthef applicants were inspired by the
legitimate aim of protecting the community as a hipom terrorism is not on its own
sufficient to ensure compliance with the speciéiguirements of Article 5 para. 3 (art. 5-
3).1130

“The Court recalls its decision in the case of Brogad Others v. the United Kingdom
(judgment of 29 November 1988, Series A no. 14p-B33, para. 62), that a period of
detention without judicial control of four days ask hours fell outside the strict constraints
as to time permitted by Article 5 para. 3 (art. b-8 clearly follows that the period of
fourteen or more days during which Mr Aksoy wasideid without being brought before a
judge or other judicial officer did not satisfy thequirement of "promptnesg®!

“The Court has already accepted on several occasibat the investigation of terrorist
offences undoubtedly presents the authorities wjtécial problems (see the Brogan and
Others v. the United Kingdom judgment of 29 Novenb88, Series A no. 145-B, p. 33, §
61, the Murray v. the United Kingdom judgment ofQd&ober 1994, Series A no. 300-A, p.
27, 8 58, and the above-mentioned Aksoy judgmer22@2, § 78). This does not mean,
however, that the investigating authorities havetealanche under Article 5 to arrest
suspects for questioning, free from effective @ty the domestic courts and, ultimately, by
the Convention supervisory institutions, whenev@ytchoose to assert that terrorism is
involved (see, mutatis mutandis, the above-merdidh@ray judgment, p. 27, 8 58).

What is at stake here is the importance of Artiele the Convention system: it enshrines a
fundamental human right, namely the protection bé tindividual against arbitrary
interferences by the State with his right to ligerdudicial control of interferences by the
executive is an essential feature of the guaraatekodied in Article 5 8§ 3, which is intended
to minimise the risk of arbitrariness and to sectlre rule of law, “one of the fundamental
principles of a democratic society ..., which is esgty referred to in the Preamble to the
Convention” (see the above-mentioned Brogan ance@tfjudgment, p. 32, § 58, and the
above-mentioned Aksoy judgment, p. 2282, §%6)

% Brogan and Others v. United Kingdp@0 November 1998, A n° 145-B, § 61.

%0 Brogan and Others v. United Kingdp®9 November 1998, A n° 145-B, § 62. See &@sannigan and Mc
Bride v. United Kingdon6 May 1993, § 58.

31 Aksoy v. Turkeyl2 December 1996, § 66.

32 5akik and Others v. Turke®6 November 1997, § 44.
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VI
Regular supervision of pre-trial detention

A person suspected of terrorist activities and detaed pending trial shall be entitled to
regular supervision of the lawfulness of his or hedetention by a court.

[..]

IX
Legal proceedings

1. A person accused of terrorist activities shall &ve the right to a fair hearing,
within a reasonable time, by an independent, imparal tribunal established by law,
including when the trial is held in his/her absence

28. The right to a fair trial is acknowledged, &eryone, by Article 6 of the Convention.
The case-law of the Court states that the righa tfair trial is inherent to any democratic
society.

29.  Atrticle 6 does not forbid the creation of spétiibunals to judge terrorist acts if these
special tribunals meet the criterions set out is #mticle (independent and impatrtial tribunals
established by law).

30. However, in thdncal casé, the Court considered that in Turkey, the National
Security Courts do not satisfy the obligation adependence and impartiality because of the
presence of a military judge in a court composedhoée judges to deal with cases of
terrorism involving the State security. Even if tlatus of the military judge is
constitutionally guaranteed, the Court considereat the plaintiff could have reasonable
doubts on the role played by the military judgecsi he remained a regular soldier and that
his future career prospects depended on decisaken tby his superiors. This case could
therefore be used to question, on the same grabedxistence of military tribunals to judge
terrorist acts.

[..]

2. A person accused of terrorist activities shall énefit from the presumption of
innocence.

31. Presumption of innocence is specifically mergob in Article 6, paragraph 2, of the
European Convention on Human Rights that statBseryone charged with a criminal
offence shall be presumed innocent until provedtyguwccording tolaw”. This article
therefore applies also to persons suspected ofigractivities.

% ncal v. Turkey9 June 1998, §§ 65-73.
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32. Moreover, the Court considers that the presumption of innceemay be infringed
not only by a judge or court but also by other putduthorities®’. Accordingly, in its
decision inAllenet de Ribemont v. Francthe Court found that the public declaration made
by the Minister of the Interior and by two high-kamgy police officers referring to M. Allenet
de Ribemont as the accomplice in a murder befargudigment Was clearly a declaration of
the applicant's guilt which, firstly, encouragectthublic to believe him guilty and, secondly,
prejudged the assessment of the facts by the centgetlicial authority. There has therefore
been a breach of Article 6 para’*.

33. The protection of the presumption of innocentay, otherwise, moreover, be in

contradiction with the freedom of expression, nbtas concerns media coverage of terrorist
actions and their “suspected” authors.

[..]

3. The specificities of the fight against terrorismmay nevertheless justify certain
restrictions to the right of defence, in particularwith regard to:

(1) the details of access to and of contacts witha@unsel;

(i) the details of access to the case-file;

(i) the use of anonymous testimony.

4. Such restrictions to the right of defence shalbe strictly proportional to their
purpose, and compensatory measures to protect thaterests of the accused shall be

taken so as to maintain the fairness of the proceew)s and to ensure that procedural
rights are not drained of their substance.

34.  The Court recognises that an effective figlatirgf terrorism requires that some of the
guarantees of a fair trial may be interpreted wiime flexibility. Confronted with the need to
examine the conformity with the Convention of cirteypes of investigations and trials, the
Court has, for example, recognised that the usanminymous witnesses is not always
incompatible with the Conventidh In certain cases, like those which are linketetoorism,
witnesses must be protected against any possgieofiretaliation against them which may
put their lives, their freedom or their safety enger.

“the Court has recognised in principle that, preddthat the rights of the defence are
respected, it may be legitimate for the police auties to wish to preserve the anonymity of
an agent deployed in undercover activities, fordws or his family's protection and so as not
to impair his usefulness for future operatiotfs”

3 Allenet de Ribemont v. Franck0 February 1995, § 36.

*1d., § 41.

% SeeDoorson v. The Netherland26 March 1996, §§ 69-70. The Doorson case comdetine fight against
drug trafficking. The concluding comments of theu@ocan nevertheless be extended to the fight apain

terrorism. See alsoah Mechelen and others v. The NetherlarsApril 1997, § 52.

37van Mechelen and others v. The Netherla@@sApril 1997, § 57.
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35.  The Court recognised that the interception lettar between a prisoner — terrorist — and
his lawyer is possible because of the persondiitiyeoprisoner:

“I N'en demeure pas moins que la confidentialit® ld correspondance entre un détenu et
son deéfenseur constitue un droit fondamental pauringlividu et touche directement les

droits de la défense. C’est pourquoi, comme la G@uénoncé plus haut, une dérogation a
ce principe ne peut étre autorisée que dans desegasptionnels et doit s’entourer de

garanties adéquates et suffisantes contre les @misaussi, mutatis mutandis, I'arrét Klass

précité, ibidem).”®

36. The case-law of the Court insists upon the @msg@tory mechanisms to avoid that
measures taken in the fight against terrorism dotalee away the substance of the right to a
fair trial®®. Therefore, if the possibility of non-disclosurkagrtain evidence to the defence
exists, this needs to be counterbalanced by theeduwes followed by the judicial authorities:

“60. It is a fundamental aspect of the right to i fiaal that criminal proceedings, including
the elements of such proceedings which relate ecquture, should be adversarial and that
there should be equality of arms between the prdget and defence. The right to an
adversarial trial means, in a criminal case, thatth prosecution and defence must be given
the opportunity to have knowledge of and commerthembservations filed and the evidence
adduced by the other party (see the Brandstettekustria judgment of 28 August 1991,
Series A no. 211, 88 66, 67). In addition Articl& & requires, as indeed does English law
(see paragraph 34 above), that the prosecution @ittes should disclose to the defence all
material evidence in their possession for or agaihe accused (see the above-mentioned
Edwards judgment, § 36).

61. However, as the applicants recognised (see graph 54 above), the entitlement to
disclosure of relevant evidence is not an absofigkt. In any criminal proceedings there
may be competing interests, such as national siycarithe need to protect witnesses at risk
of reprisals or keep secret police methods of itigason of crime, which must be weighed
against the rights of the accused (see, for exantipéeDoorson v. the Netherlands judgment
of 26 March 1996, Reports of Judgments and Deasi®96-11, § 70). In some cases it may
be necessary to withhold certain evidence frondfence so as to preserve the fundamental
rights of another individual or to safeguard an ionfant public interest. However, only such
measures restricting the rights of the defence Wwiaie strictly necessary are permissible
under Article 6 8§ 1 (see the Van Mechelen and Gthethe Netherlands judgment of 23 April
1997, Reports 1997-111, § 58). Moreover, in orderensure that the accused receives a fair
trial, any difficulties caused to the defence binaitation on its rights must be sufficiently
counterbalanced by the procedures followed by tmicjal authorities (see the above-
mentioned Doorson judgment, 8 72 and the aboveiomatt Van Mechelen and Others
judgment, § 54).

62. In cases where evidence has been withheldtiierdefence on public interest grounds, it
is not the role of this Court to decide whether rt such non-disclosure was strictly
necessary since, as a general rule, it is for tagamal courts to assess the evidence before
them (see the above-mentioned Edwards judgment). 8ridtead, the European Court’s task

% Erdem v. Germanyb July 2001, § 65, text only available in French.

% See notablyChahal v. United Kingdonl5 November 1996, §§ 131 and 144, &fath Mechelen and others v.
The Netherland23 April 1997, § 54.
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is to ascertain whether the decision-making procedipplied in each case complied, as far
as possible, with the requirements of adversarigcpedings and equality of arms and
incorporated adequate safeguards to protect therests of the accuséd®.

[...]

X
Penalties incurred

1. The penalties incurred by a person accused of rterist activities shall be
provided for by law for any action or omission whid constituted a criminal offence at
the time when it was committed; no heavier penaltghall be imposed than the one that
was applicable at the time when the criminal offenre was committed.

37. This guideline takes up the elements contaimedArticle 7 of the European
Convention on Human Rights.

[...]

2. Under no circumstances shall a person accusedtefrorist activities be sentenced
to the death penalty; in the event of such a sentea being imposed, it shall not bg
carried out.

174

38.  The present tendency in Europe is towards ¢nergl abolition of the death penalty, in
all circumstancesRrotocol No. 13to the Convention). The Member States of the Cibufic
Europe still having the death penalty within tHegal arsenal have all agreed to a moratorium
on the implementation of the penalty.

[...]

Xl

Detention

1. A person deprived of his/her liberty for terrorist activities shall in all
circumstances be treated with due respect for humadignity.

39.  According to the case law of the Court, it lsac that the nature of the crime is not
relevant: The Court is well aware of the immense difficulfeesed by States in modern times
in protecting their communities from terrorist \olce. However, even in these
circumstances, the Convention prohibits in absotaetens torture or inhuman or degrading
treatment or punishment, irrespective of the vistioonduct *.

0 Rowe and Davies v. United Kingdoh6 February 2000, §§ 60-62.

4l Chahal v. United Kingdoml5 November 1996, § 79; see alov. United Kingdom16 December 1999,
8§ 69.
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40. It is recalled that the practice of total sepsiteprivation was condemned by the Court
as being in violation with Article 3 of the Convant*

[..]

2. The imperatives of the fight against terrorism nay nevertheless require that a
person deprived of his/her liberty for terrorist activities be submitted to more severe
restrictions than those applied to other prisonersin particular with regard to:

(1) the regulations concerning communications betwen counsel and his/her client;

41.  With regard to communication between a lawyet lais/her client, the case-law of the
Court may be referred to, in particular a recentiglen on inadmissibility Erdem

v. Germany 5 July 2001) in which the Court recalls the poiisy for the State, in
exceptional circumstances, to intercept correspoceldetween a lawyer and his/her client
sentenced for terrorist acts. It is therefore pwesto take measures which depart from
ordinary law (see case-laviidi v. Switzerlandl5 June 1992).

[...]

(i)  placing terrorists in specially secured quartes;

[..]

(1) the separation of terrorists within a prison or amang different prisons,

42.  With regard to the place of detention, the adrhility decision of the former
European Commission of Human Rights, in the c&smetucci v. Italy(application
no. 33830/96) of 2 March 1998, stated tHHtmust be recalled that the Convention does not
grant prisoners the right to choose the place dedigon and that the separation from their
family are inevitable consequences of their deteriti

[...]

on condition that the measure taken is proportiona to the goal to be achieved.

[..]

Xl
Asylum, return (“refoulement”) and expulsion

“2 Seelreland v. United Kingdoml8 January 1978, notably §§ 165-168.



DH-S-TER(2002)010 38

1. All requests for asylum shall be dealt with on @ individual basis. An effective
remedy shall lie against the decision taken. Howerevhen the State has serious ground
to believe that the person who seeks to be grantedylum has participated in terrorist
activities, refugee status must be refused to thakerson.

(%)

43. Article 14 of the Universal Declaration of HumRights states:1. Everyone has the
right to seek and enjoy in other countries asylummfpersecutioh

[...]

2. It is the duty of a State that has received a qeiest for asylum to ensure that the
possible return (“refoulement) of the applicant to his/her country of origin or to
another country will not expose him/her to the dedt penalty, to torture or to inhuman
and degrading treatment. The same applies to expuds.

44. Moreover, a concrete problem that States maye hta confront is that of the
competition between an asylum request and a derimanektradition. Article 7 of the draft
General Convention on international terrorism nmhestnoted in this respectStates Parties
shall take appropriate measures, in conformity wite relevant provisions of national and
international law, including international humarghts law, for the purpose of ensuring that
refugee status is not granted to any person ingespf whom there are serious reasons for
considering that he or she has committed an offegfeered to in article 2

45. It is also recalled that Article 1 F of the @ention on the Status of Refugees of 28
July 1951 provides :F. The provisions of this Convention shall not ol any person with
respect to whom there are serious reasons for denisig that (a) He has committed a crime
against peace, a war crime, or a crime against hoitya as defined in the international
instruments drawn up to make provision in respdéctuch crimes; (b) He has committed a
serious non-political crime outside the countryefluge prior to his admission to that country
as a refugee; (c) He has been guilty of acts cowptta the purposes and principles of the
United Nation&. An individual in respect of which there are “®ers reasons” for considering
that he/she has committed a terrorist act showddetore not be able to benefit from refugee
status. These “serious reasons” may take the fdymotably, a confession by the person in
question or the testimony of credible witnesses.

[...]

3. Collective expulsion of aliens is prohibited.

46.  This guideline takes up word by word the contdrArticle 4 of Protocol No 4to the
European Convention on Human Rights.

47. The Court thus recalled that:

“collective expulsion, within the meaning of Artidlef Protocol No. 4, is to be understood as
any measure compelling aliens, as a group, to leageuntry, except where such a measure
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is taken on the basis of a reasonable and objeetaenination of the particular case of each
individual alien of the group (see Andric v. Swedsted above)™.

4. In all cases, the enforcement processing of thexpulsion or return
(“refoulement) order must be carried out with respect for the ghysical integrity and for
the dignity of the person concerned, avoiding anynhuman or degrading treatment.

48. Refoulemenshould be carried out with respect for human dygeven though in
practice this principle may cause problems. Theqgple that must be respected in this
context is that of proportionality between the atérce and the measure to be implemented.

49. It is absolutely prohibited to extradite oruret an individual to a State in which he

risks torture or inhuman and degrading treatmepuoishment (Article 3 of the Convention).

The fight against terrorism does not justify resauto torture or inhuman and degrading
treatment or punishment. The Court has recallesighsolute prohibition on many occasions,
for example:

“The Convention prohibits in absolute terms tortanel inhuman or degrading treatment or
punishment, irrespective of the victim's conduae(she Chahal v. the United Kingdom
judgment of 15 November 1996, Reports 1996-V, 5,18 79). The nature of the offence

aII34gedIy committed by the applicant was thereforelevant for the purposes of Article
3.7

“The requirements of the investigation and the uiadide difficulties inherent in the fight
against crime, particularly with regard to terrorg cannot result in limits being placed on
the protection to be afforded in respect of thesptgl integrity of individualg*®

X1
Extradition
1. Extradition is an essential procedure for effedte international co-operation in

the fight against terrorism.

2. The extradition of a person to a country where &/'she risks being sentenced to the
death penalty shall not be granted, unless the Swtthat has received the request fo
extradition has obtained a guarantee that:

-~

® the person whose extradition has been requestedll not be sentenced to death;

(i) inthe event of such a sentence, it will notdcarried out.

43 Conka v. Belgiumb February 2002, § 59.

“ Labita v. Italy 6 April 2000, § 119. See aldreland v. United Kingdom18 January 1978, A n° 25, § 163;
Soering v. United KingdonY July 1989, A n° 161, § 8&hahal v. United Kingdoml5 November 1996, § 79;
Aksoy v. Turkeyl8 December 1996, § 62ydin v. Turkey25 September 1997, § 8Assenov and Others
v. Bulgarig 28 October 1998, § 9%elmouni v. France28 July 1999, § 95.

> Tomasi v. France27 August 1992, § 115. See aRibitsch v. Austria4 December 1995, § 38.
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50. In relation to the death penalty, it can leggtiely be deduced from tt&oering v. the
United Kingdomudgment (7 July 1989, A No. 161) that the extiadiof someone to a State
where he/she risks the death penalty is forbiddeoordingly, even if the judgment does not say
expressis verbithat such an extradition is prohibited, this pbition is drawn from the fact that
the waiting for the execution of the sentence leydbndemned person (“death row”) constitutes
an inhuman treatment, according to Article 3 of@mvention. It must also be recalled that the
present tendency in Europe is towards the gendralitian of the death penalty, in all
circumstances (see guidelinelXcurred Penaltieks

[...]

3. Extradition shall not be granted when there isarious reason to believe that:

(1) the person whose extradition has been requestedll be subjected to torture or to
inhuman or degrading treatment;

(i)  the extradition request has been made for thepurpose of prosecuting or
punishing a person on account of his/her race, rgjion, nationality or political opinions,
or that that person’s position risks being prejudied for any of these reasons.

51. It seems that extradition should be refusedwthe individual concerned runs the risk
of being sentenced to life imprisonment without @ogsibility of early release, which may
raise an issue under Article 3 of the European €ption on Human Rights. The Court
underlined thatit is (...) not to be excluded that the extraditidran individual to a State in
which he runs the risk of being sentenced to tifprisonment without any possibility of early
release may raise an issue under Article 3 of tb@v@ntion (see Nivette, cited above, and
also the Weeks v. the United Kingdom judgment bfagch 1987, Series A n° 114, and
Sawoniuk v. the United Kingdom (dec.), n° 637162@0May 2001)*°.

52. Refoulemenshould be carried out with respect for human dygeven though in
practice this principle may cause problems. Thaqgiple that must be respected in this
context is that of proportionality between the atérce and the measure to be implemented.

53. It is absolutely prohibited to extradite oruret an individual to a State in which he

risks torture or inhuman and degrading treatmepuoishment (Article 3 of the Convention).

The fight against terrorism does not justify resauto torture or inhuman and degrading
treatment or punishment. The Court has recallesiabsolute prohibition on many occasions,
for example:

“The Convention prohibits in absolute terms tortanel inhuman or degrading treatment or
punishment, irrespective of the victim's conduae(she Chahal v. the United Kingdom
judgment of 15 November 1996, Reports 1996-V, 5,18 79). The nature of the offence

¢ Einhorn v. France16 October 2001, § 27.
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alligedly committed by the applicant was thereforelevant for the purposes of Article
377

“The requirements of the investigation and the uradde difficulties inherent in the fight
against crime, particularly with regard to terrorig cannot result in limits being placed on
the protection to be afforded in respect of thesptgl integrity of individualg*®

54.  When a State cannot extradite because of tbe&ghion that Article 3 of the

Convention gives to the person concerned, it hadtity to judge this person (reference to
theAut judicare aut dederaile).

[..]

X1V
Right to property

The use of the property of persons or organisationsuspected of terrorist activities can
be suspended or limited, notably by such measures &eezing orders or seizures, by thg
relevant authorities. The owners of the property shll have the possibility to challenge
the lawfulness of such a decision.

1%

55.  See notably Article 8 of the United Nations Gamtion for the Suppression of the
Financing of Terrorism (New York, 10 January 2000).

56. The confiscation of property following a cond&tion for criminal activity has been
admitted by the Couft

[...]

XV
Possible derogations

1. When the fight against terrorism takes place ina situation of war or public
emergency which threatens the life of the nation, &State may adopt measure
temporarily derogating from certain obligations ensiing from the international
instruments of protection of human rights, to the &tent strictly required by the
exigencies of the situation, as well as within thiémits and under the conditions fixed by
international law. The State must notify the compegnt authorities of the adoption of
such measures in accordance with the relevant inteational instruments.

U7

" Labita v. Italy 6 April 2000, § 119. See alsreland v. United Kingdom18 January 1978, A n° 25, § 163;
Soering v. United KingdonY July 1989, A n° 161, § 8&hahal v. United Kingdoml5 November 1996, § 79;
Aksoy v. Turkeyl8 December 1996, § 62ydin v. Turkey25 September 1997, § 8Assenov and Others
v. Bulgarig 28 October 1998, § 9%elmouni v. France28 July 1999, § 95.

“8 Tomasi v. France27 August 1992, § 115. See aRibitsch v. Austria4 December 1995, § 38.

9 SeePhillips v. United Kingdom5 July 2001, in particular §§ 35 and 53.
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2. States may never, however, and whatever the aoté the person suspected of
terrorist activities, or condemned for such activites, derogate from the right to life a
guaranteed by these international instruments, fronthe prohibition against torture or
inhuman or degrading treatment, from the principle of legality of sentences and
measures, as well as from the ban on the retrospaa effect of criminal law.

174

3. The circumstances which led to the adoption ofush derogations need to be
reassessed on a regular basis with the purpose dftihg these derogations as soon gs
these circumstances no longer exist.

57.  SeelLawless v. IrelandNo 3, ' July 1961, which indicates what are the parameters
that permit to say which are the situations of ‘pulkemergency threatening the life of the
nation”.

58. The Court acknowledges a large power of apatiec to the State to determine
whether the measures derogating from the obligatioh the Convention are the most
appropriate or expedient:

“It is not the Court's role to substitute its viessta what measures were most appropriate or
expedient at the relevant time in dealing with aneegency situation for that of the
Government which have direct responsibility forabishing the balance between the taking
of effective measures to combat terrorism on the ltand, and respecting individual rights
on the other (see the above-mentioned Irelandeslihited Kingdom judgment, Series A no.
25, p. 82, para. 214, and the Klass and Others erntany judgment of 6 September 1978,
Series A no. 28, p. 23, para. 49

59. Article 15 of the Convention gives a broad ausation to contracting States to
derogate from the obligations set forth by the Gnion ‘in time of war or other public
emergency threatening the life of the natiohhis Article has been referred to by several
States, notably in cases where they were confrdmteadrrorism.

60. Derogations are however limited by the texAdfcle 15 itself (‘No derogation from
Article 2, except in respect of deaths resultimngrfrlawful acts of war, or from Articles 3, 4
(paragraph 1) and 7and ‘to the extent strictly required by the exigenciethe situatior).

“As the Court has stated on many occasions, Arfdi@dashrines one of the most fundamental
values of democratic societies. Even in the mds$icult circumstances, such as the fight
against terrorism and organised crime, the Conwantprohibits in absolute terms torture
and inhuman or degrading treatment or punishmemiiké most of the substantive clauses of
the Convention and of Protocols Nos. 1 and 4, Bt makes no provision for exceptions
and no derogation from it is permissible under @gil5 8 2 even in the event of a public
emergency threatening the life of the nation {>%).

*0 Brannigan and McBride v. United Kingdo@6 May 1993, § 59.

*1 |abita v. Italy 6 April 2000, § 119. See aldreland v. United Kingdom18 January 1978, A n° 25, § 163;
Soering v. United KingdonY July 1989, A n° 161, § 8&hahal v. United Kingdoml5 November 1996, § 79;
Aksoy v. Turkeyl8 December 1996, § 6Aydin v. Turkey25 September 1997, § 84ssenov and Others v.
Bulgaria, 28 October 1998, § 9%elmouni v. France28 July 1999, § 95.
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61. The Court was led to judge cases in which krti was referred to by the defendant
State. The Court affirmed therefore its jurisdintito control the existence of a public

emergency threatening the life of the nationhéreas it is for the Court to determine whether
the conditions laid down in Article 15 (art. 15) fthe exercise of the exceptional right of
derogation have been fulfilled in the present &3se

62. Examining a derogation on the basis of Artiddein theBrannigan and Mc Bridease
(26 May 1993), the Court agreed that this derogatvas justified by the reinforcement and
the impact of terrorism and that, when decidingptd someone in custody, against the
opinion of the judicial authority, the Governmeimd dot exceed its margin of appreciation. It
is not up to the Court to say what measures woedd fit the emergency situations since it is
the direct responsibility of the governments toghkeup the situation and to decide between
towards efficient measures to fight against tesraror the respect of individual rights:

“The Court recalls that it falls to each ContractiState, with its responsibility for "the life of
[its] nation", to determine whether that life isréatened by a "public emergency” and, if so,
how far it is necessary to go in attempting to ceene the emergency. By reason of their
direct and continuous contact with the pressingdseaf the moment, the national authorities
are in principle in a better position than the imational judge to decide both on the
presence of such an emergency and on the naturecp® of derogations necessary to avert
it. Accordingly, in this matter a wide margin of@pciation should be left to the national
authorities (see the Ireland v. the United Kingdoagment of 18 January 1978, Series A no.
25, pp. 78-79, para. 207).

Nevertheless, Contracting Parties do not enjoy alimited power of appreciation. It is for
the Court to rule on whether inter alia the Statemve gone beyond the "extent strictly
required by the exigencies" of the crisis. The dgiimemargin of appreciation is thus
accompanied by a European supervision (ibid.). B¢ tsame time, in exercising its
supervision the Court must give appropriate weighsuch relevant factors as the nature of
the rights affected by the derogation, the circameseés leading to, and the duration of, the
emergency situatioft>

63. Concerning the length of the custody aftersayr@nd even if the Court recognizes the
existence of a situation that authorises the usirindle 15, 7 days seem to be a length that
satisfies the State obligations given the circum=&*, but 30 days seem to be too Idhg

64. The general observation n° 29 of the UN Humagh® Committe?® on Article 4 of
the International Covenant on Civil and PoliticagiRs (16 December 1966) need also to be
taken into consideration. This general observatigonls to limit the authorised derogation to
this Covenant, even in cases of exceptional cirtamnees.

[..]

2 Lawless v. Irelandl July 1961, A n° 3, § 22.

%3 Brannigan and Mc Bride v. United Kingdo@6 May 1993, § 43.

** SeeBrannigan and Mc Bride v. United Kingdo@6 May 1993, §§ 58-60.
%5 SeeAksoy v. Turkeyl8 December 1996, §§ 71-84.

*5 Adopted on 24 July 2001 at its 1950th meeting,daeeiment CCPR/C/21/Rev.1/Add.11.
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XVI
Respect of international humanitarian law
and mandatory standards of international law

In their fight against terrorism, States can neveract in breach of mandatory standards
of international law and, where applicable, of intenational humanitarian law.

[..]

XVII
Compensation for victims of terrorist acts

When compensation is not fully available from othersources, notably through the
confiscation of the property of the perpetrators, oganisers and sponsors of terrorist
acts, the State shall contribute to the compensatioof the victims of attacks that took
place on its territory as far as their person or tleir health is concerned.

65. First, see Article 2 of the European Conventmn Compensation of Victims of
Violent Crimes (Strasbourg, 24 November 1983, ETSLNG):

“1. When compensation is not fully available frotmeotsources the State shall contribute to
compensate:

a. those who have sustained serious bodily injurimpairment of health directly
attributable to an intentional crime of violence;
b. b. the dependants of persons who have diedesul of such crime.

2. Compensation shall be awarded in the above ceges if the offender cannot be
prosecuted or punished.”

66. See also Article 8, 84, of the Internationaln@mtion for the Suppression of the
Financing of Terrorism (New York, 8 December 1999):

“Each State Party shall consider establishing meidms whereby the funds derived

from the forfeitures referred to in this article eantilized to compensate the victims of
offences referred to in article 2, paragraph 1, g#sagraph (a) or (b), or their families.

[..]



