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Introduction

1. The Group of Specialists on Human Rights andRigét against Terrorism (DH-S-
TER) held its 2nd meeting in Strasbourg, Human ®idduilding, from 13 to 15 February
2002 with Mr Philippe BOILLAT (Switzerland) in th&hair.

2. The list of participants is set out in Appentlixrhe agenda, as adopted, is set out in
Appendix 1l, as are the references of the working papers.

3. At the meeting, DH-S-TERter alia:

(1) continued preparing the guidelines coveredtbyerms of reference. The text adopted
at the close of the meeting is reproduced in Appelikl

(i)  identified elements to be included in the exptory memorandum accompanying the
guidelines. These are set out in Appendix 1V;

(i) held a hearing with national experts on isslieked to the fight against terrorism;

(iv)  took note of the ad hoc terms of referenceganesl by the Ministers' Deputies tioe
CDDH to prepare an opinion dparliamentary AssemblRecommendation 1550 (2008
combating terrorism and respect for human righé&(i7 on the agenda) (Appendix V)

ltem 1: Opening of the meeting and adoption of thagenda
4, See the introduction.
ltem 2: Follow-up to the activities of the Multidisciplinary Group on International

Action against Terrorism (GMT)

5. The Chair reported on the first meeting of thaltMisciplinary Group on International

Action against Terrorism (12-14 December 2001, G{2U01) 7 prov.), at which he had
represented the CDDH. He first stated that Mr Ppdi de KOSTER (Belgium) had been
elected Chair of the GMT. He added that Ms DenizZC® (Turkey), who also participates

in the work of the DH-S-TER, was a member of theehu of the GMT.

6. The Chair went on to say that the meeting hawh lmpened by the Secretary General
of the Council of Europewho had stressed the importance of the work tddses. Following

a detailed examination of the terms of referenceéhef GMT, the participants had in turn
presented the work currently being done within tBeuncil of Europe and in other
international organisations. The discussion had fbeussed mainly on the group's working
methods. Two working parties had been set up, tM&-®ev and the GMT-Rap. The GMT-
Rev would be responsible for reviewing the operath, and considering the possibility of
updating, Council of Europe international instrutserapplicable to the fight against
terrorism, in particular the European Conventiortle Suppression of Terrorism. The GMT-
Rap would consider action that the Council of Eerapight take in the fight against
terrorism, regard being had to the work of othéenmational bodies, and issue a draft opinion
on preparation of a second protocol to the Conwantin Cybercrime, which would also
cover terrorist messages and their decoding.

7. These two working parties of the GMT would meetl8 and 19 February 2002. The
next plenary meeting of the GMT would take placs pfter on 20 and 21 February 2002. Mr
Philippe BOILLAT would again represent the CDDHIlase meetings.
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Iltem 3: Exchange of views on the report by the condtant appointed by the
Secretary General of the Council of Europe

8. The Group took note of the repoithe Principles of théeuropean Convention on
Human Rightsand the Response of States to Terrdripmepared by Mr Colin WARBRICK,
Director of the Human Rights Centre of the Uniugref Durham (United Kingdom). The Chair
pointed out that this report had been commissidnethe Secretary General of the Council of
Europe. The Group was of the view that it contaiseche very useful elements for its work, in
particular references to the case-law of the Cothis study should therefore be used as a
working document, to fuel debate during the work the guidelines and the explanatory
memorandum.

9. The French expert pointed out that as the ta#iosl into French of this report was not
yet available, she was unable to give her opiniothts document.

10. The Group asked the secretariat to ask Mr WARBR0 present written comments
on the draft guidelines and draft explanatory memdum.

ltem 4: Hearing of national experts on issues linki to the suppression of
terrorism

101 As decided at the first meeting (26-28 Novemd@®dl, DH-S-TER (2001) 3def.,
815), a hearing of national experts (from Francern@any, ltaly, Sweden and the United
Kingdom) on issues linked to the suppression afotesm took place in the afternoon of
Wednesday 13 February 2002.

12.  The Chair reminded participants of the backgdoto this hearing. In November 2001
the Committee of Ministeref the Council of Europe had requested the DH-R T& prepare
guidelines, based on principles of human rightsgmtion and respect for democracy and the
rule of law, that should guide the efforts of thember states in the fight against terrorism.
To ensure that the future guidelines took due awcai the requirements of effective
prevention and suppression of terrorism, the DHER Twhich was made up of specialists in
human rights, had wished to hear the views of fexiderts (police and judiciary).

13.  The main matters raised in the course of tlagiihng and the ensuing discussion were
as follows:

(@) Terrorism was now taking new forms, which alsosed new threats. Counter-
terrorism activities must adapt to these changes.

- The motives underlying certain forms of terrorigrare no longer political, but rather
"pseudo-religious”. In particular, this made it piide to recruit individuals who were ready
to go as far as sacrificing their own lives, anid thade their terrorist activities all the more
dangerous and unpredictable.

- The objective had changed in some cases: Untiaglitional” terrorism which has, in
principle, "focused" aims (attacking specific i@sts or communities and seeking an
immediate result), the "new" terrorism encountei@thy no longer seemed to have a clear
objective. It therefore posed a permanent thre&veyyone everywhere (confusion between
globalisation and terrorism). This necessitatedoardinated counter-terrorist response at
international level, which would be long-term inture.
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- Some of the resources used by terrorists hadgemknJnlike traditional terrorism
which was "identifiable", modern terrorism was nipselusive in nature. It relied on
international networks with a pernicious, changstrgicture, which were difficult to infiltrate.
It often resorted to use of false identities thtoupeft of identity papers. It also used
commonplace resources (poste restante, terroristswere humdrum individuals, blending
into the background and then striking without wag)j which made prevention a difficult
task. At the same time, terrorists had advancedhnteal training and used modern
communication methods. Organised crime (theft ekbdocuments, etc.) often went hand in
hand with terrorism and provided it with a sourééunds.

(b) This new terrorism constituted an escalatinggea (huge growth in the number of
potential victims; emergence of a lasting climatensecurity), entailing changes in counter-
terrorism strategies. In particular, specific l¢agion to combat terrorism must pursue long-
term objectives, whereas such legislation was Usyaiovisional in nature. Preventive

measures (identity checks, etc.) could have negatnplications for the exercise of public

freedoms. In particular, the new security measunstrtake account of the problem of theft of
identity papers by certain terrorists.

(c) The "proactive” , preventive aspect of policerkvmust be stepped up in accordance
with national legislation adapted to the new staHtaffairs and intended to be long-lasting,
since terrorism had become a permanent threat. |&gislation must be sufficiently flexible
to keep pace with future developments. At the siime, any emergency legislation must
remain provisional.

(d) There was a need for co-ordination of antieesm activities at a global level,
including with regard to confiscation of terrorggbups’ assets.

(e) It could not be said that anti-terrorist openas in Europe had a high rate of error or
of "blunders". In particular, this concerned casesmistaken identity or of homonymy. That
said, there was a danger of abuse, particularlly veijard to the gathering of intelligence and
the implementation of preventive, coercive measusssarches, etc.). The question was
whether, in the event of error, compensation shbal@awarded not only for material damage,
but also for non-pecuniary damage. It was pointatiat the police sometimes issued press
statements to the effect that the suspicions emexd concerning an individual or a group of
persons had proved to be unfounded.

)] Reference was made to the case of "reformedbrists, in particular in connection
with the gathering of intelligence and evidencenkten was made of the measures taken by
certain states with regard to these former tet®riSor instance, they could only co-operate
with the justice authorities over a period of siwnths. Once this time-limit was exceeded
none of their statements could be used as eviddined. statements could not in any case be
the sole basis for a conviction; there must alwag/accompanying real evidence.

(9) On the subject of searches, which were alwagsiple with a judge's permission, it
was pointed out that in an anti-terrorism contex¢yt must be secret to ensure their
effectiveness and permit possible arrests elsewfidie might entail preventing the person
concerned by the search from immediately contadtia@r her lawyer.

(h) In some countries, the duration of police cdgtwas identical for persons suspected
of terrorist activities and any other suspect (tfays). In other countries custody lasted two
days in the latter case, and four days for ten®rishe police thought that four days was
sometimes not enough, given the need to pursue leanmpvestigations more often than not
in a cross-border context (international networks).
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(1) Reference was made to compulsory residencerardéhese were a substitute for
expelling a foreigner concerning whom a detentiaieo could not be issued. They generally
required the person concerned to remain within mpal boundaries, subject to regular
verification of his or her presence (police sutagite, compulsory reporting to the police
station, etc.).

g) The term «reasonable suspicion», included ia tuidelines, was a concept of
indeterminate legal substance, like certain otbgall concepts. It was sufficiently broad to
allow states to adopt an interpretation suitechtodpecificities of the fight against terrorism
in a given country at a given time. When there waseed to respond immediately to
information about an imminent terrorist act, thdige materially did not have the time to
submit the information to careful scrutiny and wbuhct in accordance with the
reasonableness of the suspicion (sufficiently geegplausible allegations). In this connection,
the case-law of the Court specified that the maafimanoeuvre which states were allowed
was greater where it was a matter of counteringoiem. The "reasonableness” of the
suspicion must be assessed in the light of all ¢ireumstances of the case under
consideration. This assessment must nonethelebads® on objective elements such as the
fact that the suspect had a previous convictiowas present in the country unlawfully.

(k)  With regard to conditions of arrest, police tmayy and detention, it was stressed that
prohibition of torture was absolute. In this corti@t, attention was drawn to psychological
forms of torture (for example, complete isolatidragerson for several days/weeks).

() The media and the fight against terrorism: Tiedia could play a positive or negative
role in the fight against terrorism. A specific plem arose with the not always correct
information provided to the media, in exchange gayment, by victims or their relatives,
which could hinder the conduct of an enquiry. Caslemisinformation by the media were
also reported (misrepresentation of facts, ofteanremotive manner; disproportionate value
judgments, inciting hatred or the use of armeddas a riposte to terrorist acts, and so on).
Attention was drawn to the need for media respadlitgibwithout interfering with their
editorial independence, and, at all events; foeolance of a code of ethics.

* * *

14. At the end of the hearing, it was observed that main difficulties in combating
terrorism while showing due respect for human ggirbse, above all, during the gathering of
intelligence for preventive purposes, in connectwith so-called "proactive” operations,
during the implementation of coercive preventiveamges, such as searches, or where
undercover agents or telephone tapping were used.

15. The Chair thanked the participants. Their dbuations, focussing on first-hand
experience and reflecting different viewpoints (tiudice, the judiciary, academics), would be
extremely valuable in the work of the DH-S-TER. ¥heould help to ensure that the future
guidelines took due account of the requirementffetctive action to counter terrorism.

ltem 5 : Continuation of the global review with a vew to the elaboration of
guidelines based on principles of human rights pratction, that should guide the efforts
of the member States in the fight against terrorismwith due respect for democracy and
the rule of law

16. The DH-S-TER continued to review the elememispsed at its first meeting and
others proposed by the secretariat in consultatih the Chair (DocumenDH-S-TER
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(2002) 1 proy. It bore in mind the observations made by theeespand by NGO
representativégDocumentDH-S-TER (2002) GndDH-S-TER (2002) 6 addendum biand
the report prepared by Mr Colin WARBRICK.

17.  The Group first noted that the guidelines iswpaeparing were primarily intended for
member states of the Council of Europe. They nmhestefore be read in the specific context
of democratic European society and states govebyethe rule of law, although it was
desirable thathe guidelinedhave a global influence and serve as a referesrcanfy state no
matter where. The Group accordingly thought it Bsakto specify that terrorism was a
denial of human rights, especially since in demtcrsocieties everyone had the means of
putting forward their views. This meant that altsacf terrorism were unacceptable, whatever
the underlying political motives - to be understandhe broadest sense, i.e. politics, strictly
speaking, but also social, religious and even etionmotives.

18. The Group also drew attention to the necegsiauskructive and educational nature of
the text, should be able to be read and undersinats own. It consequently decided to avoid
making reference to relevant articles of the Euapp€onvention on Human Rights in the
body of the guidelines, as far as possible. Howetrer explanatory memorandum would
naturally mention the convention and the relevaseedaw of the Court, as and when
appropriate.

19. The Group considered that the guidelines werect#d towards central state

authorities, but also towards “field” authoritiesjch as members of the police or judges. It
therefore expressed to whish that these guidel®emtegrated in a king of handbook or

vade-mecum which would be translated into differeaniguages of Council of Europe

member states so that they may be distributed @slyvas possible.

* * *

20. The discussion on some issues discussed whitbiGroup are set out bellow.
Reference to relevant international instrumentthmpreamble

21. The group decided that the preamble shouldysaob@ke mention of the European
Convention on Human Rights and the Court's casedawe the guidelines were principally
based on these sources. The explanatory memoramawid mention other international
instruments or source texts, such as the IntematiGovenant on Civil and Political Rights,
in specific instances, where appropriate.

Reparation for the consequences of terrorist acts

22. The DH-S-TER noted that the consequences wiriglr acts had a very high cost. It
took the view that, as far as possible, this chsukl not be borne by the state, but by the
perpetrators of the acts themselves. For that reésdecided to amend point (e.) of the
preamble, so as to include the idea that the psrsonvicted of terrorist offences be liable on
their property for the consequences of these off@nthe group also noted that its guideline
on theRight of propertybroached the subject of seizure and confiscatiaihe property of
persons or organisations convicted of terrorist.act

Situation of victims of terrorist acts

! The following NGOs commented on the draft guidedsin AIRE Centre (Advice on Individual Rights in
Europe), Amnesty International, Association for tReevention of Torture (APT), Human Rights Watch,
Minority Rights GroupSOS Attentatsand Quaker.
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23. The DH-S-TER agreed to mention the subject iofims in the preamble to the
guidelines, but also to prepare a specific guigefior inclusion in the body of the text. It
noted that aid for victims was not confined to tb&ue of compensation (on this matter see
the EuropeanConvention on Compensation of Victims of Violentm@s of 24 November
1983), but that victims should also receive provecand special assistance. The idea to add a
principle according to which victims could const#wa civil party, in order to start criminal
proceedings, to follow them during the investigatend, if need be, to take part in the trail,
was mentioned, with the aim of giving victims etiee access to justice.

Collection of information by the police for previeetpurposes

24. During the hearing attention was drawn to téednhfor the police to carry out a major
intelligence gathering activity. This activity nesgated some room for manoeuvre, which
could result in invasions of privacy. In view ofetlscale of modern terrorist networks, the
activity must be coordinated at a trans-nationatlleThe greatest risk was that the authorities
concerned might divert information gathered for gmses other than the fight against
terrorism.

25. The DH-S-TER thought it necessary to draft idegjine on gathering of intelligence in
a preventive capacity, indicating the restrictid@asbe placed on this activity. It considered
that there could be a risk of abuse during thisgtive stage. It was pointed out that, in any
event, supervision by a body external to the pofmee responsible for gathering the
intelligence was necessary.

26. The exact wording of the guideline would berexed at the next meeting. To that
end, the experts were requested to ask the relelgoartments in their respective countries
what restrictions they would be prepared to accejity a view to protecting individual
freedoms without endangering the effectivenes$iefcobllection of intelligence necessary to
combating terrorism.

Presumption of innocence

27. The DH-S-TER recognised that, in principle,rggae is assumed to be innocent, but
that the right to presumption of innocence only egsp when there is a charge, which is
expressly mentioned in Article 6 of the Europeam¥@mtion on Human Rights: “Everyone

charged with a criminal offence shall be presunmetcent until proved guilty according to

law”. It therefore decided to integrate the linepoésumption of innocence into guideline 1X

on legal proceedings.

28. Some experts underlined, however, that presompif innocence must also be
applied before there is a charge. They notablyrmedeto the risk of the media lynching
persons suspected of terrorist activities. Somesggpconsidered that this aspect could be
included in the guideline on freedom of expressibmvas however decided to revert to this
iIssue at the next meeting.

Proceedings held in absentia

29. The Group recognised that all members statethefCouncil of Europe did not

necessarily know the system of proceedings heldabeentia. Some experts, however,
considered that there is a risk that a large nurabéials could be held in the absence of the
persons accused and that, in such an hypothesisargees for a fair trial may not be
respected.
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Detention

30. The Group agreed that there are different kiofigleprivation of liberty: police
custody, pre-trail detention of a suspected peesuh detention following a judgment by a
court. Since police custody is a police detentitie, Group decided to link the line on this
issue with that on arrest. Pre-trail detention deténtion following a judgment are situations
linked to the judiciary. However, as these situai@are different, the Group preferred that
each of them be dealt with in a separate guidelihe,one on pre-trail detention being
included in the guideline on legal proceedings tredone on detention, after the guideline on
penalties incurred.

Freedom to manifest one’s religion or beliefs

31. The Group considered it essential to includpiideline recalling everyone’s right to

freedom to manifest his/her religion or beliefuttderstood that it might be legitimate to limit
this freedom, for example for reasons linked togbed functioning of the prison where they
are detained. The only restrictions that can ewishe freedom to manifest his/her religion or
convictions are those indicated in Article 9, 82,tlle European Convention on Human
Rights.

Freedom of expression

32. In addition to the issue of media lynching efgons suspected of terrorist activities
(see above), the Group raised the point concellimmtation to the freedom of expression of
terrorists themselves with a view to protecting gopulation. The issue of propagation of
terrorist messages in cyber-space was also medtione

33.  The Group decided to come back to these issué@s next meeting, notably in the
light of the comments of the Bureautbé Steering Committee on the Mass Media (CDMM).

Exchange of information between authorities (peesaata)

34.  This guideline echoes the Convention for thegmtion of individuals with regard to
automatic processing of personal data, of 28 Jgnl@81 (ETS No 108). Some members of
the Group stated that there were risks of abude regard to data collected during inquiries
linked to terrorism but then used for other purgos®thers were not convinced of the
usefulness of such a guideline. It was thereforedael to come back to this issue at the next
meeting, possibly by linking this guideline to lilko V (Collection of information by the
police for preventive purposes).

Freedom of movement

35. The DH-S-TER considered that a guideline sgatom the one hand, that the freedom
of movement of a person suspected of terrorisviies may be limited and, on the other
hand, that an appeal shall be available against augecision, was not essential within the
text currently being drawn up. It therefore decided to include a guideline on the freedom
of movement in its document.

Possible derogations
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36. The Group considered that this will be the miasue for discussion at the next
meeting. Delegations were therefore requested msutbtheir authorities for precisions on
this issue and to transmit their positions to ther8tariat by e-mail.

* * %

37. The results of the DH-S-TER's work appear_inpéquix Il (provisional draft
guidelines). This text will constitute a basis @icussions at the group'’s third meeting. To this
end, participants should send any comments to ¢beetariat in writing by no later than
25 March 2002.

38.  With a view to preparing the next meeting, @reup decided, moreover, to reflect, in
particular over the wording of guidelines I, 1l aMl The current wording of guideline |
(States’ obligation to protect everyone againsbtesm) has lost the idea according to which
the obligation to protect fundamental rights arifesn human rights themselves. As to the
wording of guidelines Il (Prohibition of arbitragss) and V (Collection of information by the
police for preventive purposes), the Chair noteat there is a reference to an “appropriate
judicial supervision”, in line Il and to an “indepeent, external review” in line V. He feared
that this might be confusing, if not contradictory.

ltem 6: Debate on the regular assessment, by theagés concerned, of emergency
legislation that may be adopted in the fight agairtgerrorism, with a view to repealing
this leqislation, or parts of it, as soon as the asons for its existence are no longer at
hand

39.  For lack of time, the DH-S-TER postponed dismrsof this item to its next meeting.

ltem 7: Draft opinion for submission to the CDDH

40. The DH-S-TER took note of the ad hoc termsedénence given by the Ministers'
Deputies to the CDDH on 6 February 2002 to prephye31 May 2002, an opinion on
Parliamentary AssemblRecommendation 1550 (2008@h combating terrorism and respect
for human rights. These terms of reference areotemed in Appendix V.

41.  The group decided to prepare a draft opinioitsathird meeting (17-19 April 2002)
for submission to members of the CDDH, for writimamments, and to the Bureau of the
CDDH for consideration and possible adoption ab@t meeting (Paris, 30-31 May 2002).

Point 8 : Other business

42.  After consultation with the Secretariat, the -BHER decided to extend the next
meeting by one day, so as to allow for the draftiogk on the explanatory memorandum to be
completed. The next meeting will therefore takec@lérom Tuesday 16 to Friday 19 April

2002

* % %
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Appendix | : LIST OF PARTICIPANTS / LISTE DES PARTI CIPANTS

BELGIUM / BELGIQUE
M. Claude DEBRULLE, Directeur Général, Ministére ldeJustice, Législation pénale et
Droits de 'Homme, Boulevard de Waterloo 115, BA®RUXELLES

FRANCE/FRANCE
Mme Michéle DUBROCARD, Sous-Directrice des Droite iHomme, Direction des
Affaires juridiques, Ministére des Affaires étrangg 37 Quai d’Orsay, F-75007 PARIS

GERMANY/ALLEMAGNE
Ms Angelika LAITENBERGER, Staatsanwaltin, Federahlgtry of Justice, Mohrenstrasse
37,10117 BERLIN

Ms Lydia GLOWATZKI, Richterin, VerwaltungsgerichtFederal Ministry of Justice,
Mohrenstrasse 37, 10117 BERLIN

GREECE/GRECE
Mr Emmanuel ROUCOUNAS, Professor, Academy of AtheB8 Panepistimiou Str.,
ATHENS 10679

ITALY/ITALIE
M. Guido RAIMONDI, Magistrat, Cour de Cassation (et général), Palais de Justice,
Piazza Cavour, 1-00199 ROME

POLAND/POLOGNE
Mr Krzysztof DRZEWICKI, Minister Counsel, GovernnteAgent, 2, rue Geiler, F-67000
STRASBOURG

Ms Renata KOWALSKA, Legal Adviser, Ministry of Foga Affairs, Aleja Szucha 23,
WARSAW 00950

RUSSIAN FEDERATION/FEDERATION DE RUSSIE

M. Vladislav ERMAKOV, Premier Secrétaire du Déparent pour les affaires des
compatriotes et les droits de 'homme, Ministére dfaires étrangeres de la Fédération de
Russie, 32/34 Smolenskaya-Sennaya sq., MOSCOW

SPAIN/ESPAGNE

M. Francisco Javier BORREGO BORREGO, Avocat d'Efatys-Directeur Général, Chef du
service juridiqgue des Droits de ’'Homme, Ministéle la Justice, Calle Ayala, no 5, E-28001
MADRID

SWITZERLAND/SUISSE
M. Philippe BOILLAT, Président/Chairmarsous-Directeur de I'Office fédéral de la justice,
Chef de la Division des affaires internationaleld;8003 BERNE

TURKEY/TURQUIE
Mme Deniz AKCAY, Adjoint au Représentant permangatia Turquie aupres du Conseil de
I'Europe, 23, boulevard de I'Orangerie, F-67000 38BOURG
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Mrs Isik BATMAZ-KEREMOGLU, Legal Expert on Human &hts, Department of
European Court of Human Rights, Ministry of Forefgifairs, BALGAT/ANKARA

UNITED KINGDOM/ROYAUME-UNI
Mr Derek WALTON, Assistant Legal Adviser, Foreignda Commonwealth Office, King
Charles Street, LONDON SW1 2AH

OBSERVERS/OBSERVATEURS

HOLY SEE/SAINT-SIEGE
M. Giorgio FILIBECK, Conseil Pontifical “Justice €aix”, 1-00120 CITE DU VATICAN

European Commission / Commission européenne

M. Aristotelis GAVRILIADIS, Commission européenn&gdministrateur principal, Direction
générale Justice et Affaires intérieures, UnitéifSreondamentaux, 200 rue de la Loi, B —
1049 BRUXELLES, Belgique

United Nations High Commissioner for Human Rights /Haut Commissariat aux droits
de 'homme des Nations Unies (HCHR)
/

Office for Democratic Institutions and Human Rights (ODIHR-OSCE)/Bureau des

institutions démocratiques et des droits de 'homm¢éBIDDH-OSCE)
/

HEARING / AUDITION
13 February 2002
at 2.30 p.m.

FRANCE
M. Jacques POINAS, Chef de I'Unité de coordinatam lutte anti-terroriste (UCLAT),
Ministere de I'Intérieur, 11, rue des Saussaies5608 PARIS

GERMANY/ALLEMAGNE
Mr Thomas DITTMANN, Federal Prosecutor, Federal istiry of Justice, Mohrenstrasse 37,
10117 BERLIN

ITALY/ITALIE
M. Alberto CISTERNA, Magistrat de Cour d’Appel, Matry of Justice, Via Arenula —
ROMA

SWEDEN/SUEDE
Mr Magnus RANSTORP, Department of Internationala@®ehs, University of St Andrews,
FIFE, KY16 9AJ, United Kingdom

UNITED KINGDOM/ROYAUME-UNI
Mr Simon DAWSON, Terrorism Prevention Unit, Homefioé, 50 Queen Anne’s Gate,
LONDON SW1H 9AT
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SECRETARIAT

Directorate General of Human Rights - DG 1l / Dtres Générale des Droits de 'Homme - DG
Il
Council of Europe/Conseil de I'Europe, F-67075 SEBBOURG CEDEX

M. Pierre-Henri IMBERT, Director General of HumaigRts / Directeur Général des Droits de
I'Homme

M. Alfonso DE SALAS, Head of the Human Rights lig@vernmental Cooperation Division /
Chef de la Division de la coopération intergouverastale en matiére de droits de 'homme

M. Mikaél POUTIERS, Administrator/Administrateur
Human Rights Intergovernmental Cooperation DivisibnDivision de la coopération
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Mme Michele COGNARD, Administrative Assistant / Astante administrative

Interpreters/interprétes

Mr Robert SZYMANSKI
Mr Christopher TYCZKA
Mr Derrick WORSDALE

* % %
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Appendix Il : DRAFT AGENDA

ltem 1:  Opening of the meeting and adoption of the agenda

Item 2: Follow-up to the activities of the Multidisciplinary Group on International
Action against Terrorism (GMT)

Working document

_Report of the 1st meeting of the GMT (12 — 14 Deloen2001)
GMT (2001) 7 prov

ltem 3: Exchange of views on the report of the consultanappointed by the
Secretary General of the Council of Europe

Working document

Report of Mr Colin Warbrick on the principles oktkuropean Convention on Human Rights
and the response of States to terrorism
DH-S-TER (2002) 2

ltem 4: Hearing of national experts on issues linked to #hrepression of terrorism
(Wednesday 13 February, 2.30 pm — 5.30 pm)

ltem 5: Continuation of the global review with a view tothe elaboration of
guidelines based on principles of human rights praction, that should guide the efforts
of the member States in the fight against terrorismwith due respect for democracy and
the rule of law

Working documents

Report of the 1st meeting of the DH-S-TER (26 -Ne&ember 2001)
DH-S-TER (2001) 3lef. Appendices Il et IV

Complementary elements for the elaboration of thegdelines
DH-S-TER (2002) 1 prov.

Comments on the first preliminary elements foreteboration of the guidelines
DH-S-TER (2002) GandDH-S-TER (2002) 6 addendum bil.

Elements for the elaboration of the explanatory memrandum
DH-S-TER (2002) 7

Information documents

First elements from the Secretariat with a vievth® future contribution of the CDDH to the
activities concerning the fight against internasibterrorism
CDDH (2001) 32

The fight against terrorism: Elements with a viewthe elaboration of guidelines based on
the respect of human rights and the rule of law
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DH-S-TER (2001) 2

Item 6: Debate on the regular assessment, by the Statesncerned, of emergency
legislation that may be adopted in the fight agairtsterrorism, with a view to repealing
this legislation, or parts of it, as soon as the asons for its existence are no longer at
hand

Working document

General Comment No. 29 (state of emergency) oHtlmaan Rights Committee of the United
Nations of 31 August 2001
DH-S-TER (2002) 3

ltem 7: Draft opinion for the intention of the CDDH

Working document

Recommendation 1550 (2003nhd Resolution 1271 (20020f the Parliamentary Assembly
“Combating terrorism and respect for human rigtastl Report of the Committee on Legal
Affairs and Human Rights of the Assembly

DH-S-TER (2002) 5

Iltem 8: Other business

Information document

Derogation of the United Kingdom to the Europeam@amtion On Human Rights according
to its Article 15
DH-S-TER (2002) 4

* * %
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Appendix Ill : Provisional draft for the guidelines

Provisional draft guidelines
Preamble
The Committee of Ministers

[a.] Considering that terrorism is [an absoluteideaf human rights] [a permanent source
of human rights violations];

[b.] Condemning any act of terrorism, whatever slitical reasoning, aimed at the
democratic society of a State governed by theatilaw;

[c] [Recalling that it is possible to lead an effee fight against terrorism whilst
respecting human rights and the rule of law;

[d.] Also recalling that a terrorist act can neber excused or justified by citing motives
such as the protection of human rights and thaaliuse of rights is never protected;

[e.] Stressing firmly that defending a democrataxisety requires that the suspected
perpetrators, organisers and sponsors of terrattiatks are brought to justice to answer for
all the consequences, in particular criminal and,adf their acts.

[.] Recalling the necessity for States to ensina wictims of terrorist acts, or their
successors, can obtain [fair] compensation [withreasonable time];

[f.] Reaffirming the imperative duty of States toofect the fundamental rights of their
populations against possible terrorist acts;

[0.] Convinced of the need to prevent terrorism, particular by combating poverty
throughout the world or by seeking political settents to conflicts, while encouraging inter-
cultural and inter-religious dialogue to foster esion in our societies;]

[.] Giving special consideration tbe European Convention for the Protection of Human
Rights and Fundamental Freedoamgl the case-law of th&iropean Court of Human Rights

adopts the following guidelines and invites memBeéaites to ensure that they are widely
distributed among all authorities responsible Far tight against terrorism.

I
States' obligations to protect everyone against tesrism

States are under the obligation to protect the dumehtal rights of everyone within their
jurisdiction against terrorist acts, especiallyithrgght to life. This obligation justifies the
need for measures to combat terrorism in accordartbehe present guidelines.

I
Prohibition of arbitrariness
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All measures taken by States to fight terrorismtmespect fundamental rights and the rule of
law, while excluding any form of arbitrariness, aolty any discriminatory or racist treatment,
and subjecting such measures to appropriate judigggervision.

11
Lawfulness of anti-terrorist measures

All legal instruments concerning the fight agaitstrorism shall define as precisely as
possible any restrictions made to fundamental sight

v
Absolute prohibition of torture

The use of torture, inhuman or degrading treatm@npunishment, shall be absolutely
prohibited, in all circumstances, notably during thrrest, questioning and detention of a
person suspected of terrorist activities or comdadf terrorism, irrespective of the nature of
that person's acts.

Vv
Collection of police information for preventive purposes

[1. Collection and processing of police informatifm preventive purposes in the fight
against terrorism may interfere with personal privaolely in pursuit of the objective which
the collection of information is intended to serve.

2. To that end, such collection of information mustmply with the principles of
proportionality, of the ultimate purpose and of dentiality.

3. Compliance with these principles must be subjecindependent, external review,
possibly subsequent to the collection and procgssipolice information.

4. Anyone who is the victim of a serious breachthw&se principles shall be entitled to
compensation.]

VI
Preventive coercive measures

1. Preventive coercive measures used in the fighinat terrorism (in particular body
searches, house searches, telephone tapping, Icohttorrespondence, undercover agents,
detention, ...) shall be provided for by law. It $H#@ possible to challenge the lawfulness of
these measures.

2. The use of arms by the security forces shalktibetly proportionate to the aim of
protecting persons against unlawful violence anghter-terrorist operations shall be planned
and controlled by the authorities so as to minimasefar as possible, recourse to lethal force.

VI
Arrest and Custody

1. A person suspected of terrorist activities maly de arrested if there are reasonable
suspicions. He/she shall be informed of the reakmrthe arrest.
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2. A person suspected of terrorist activities shadt be held in police custody
indefinitely.

3. Judicial review of the lawfulness of arrests gudice custody shall be promptly
carried out.

VI

Regular supervision of pre-trial detention

A person suspected of terrorist activities detaipedding trial shall be entitled to regular
supervision of the lawfulness of his or her detamtyy a court.

IX
Presumption of innocence

Any person suspected of terrorist activities shafiefit from the presumption of innocence.

X

Legal proceedings

1. Any person suspected of terrorist activitiedldiave the right to a fair trial.

2. Any court called upon to try terrorist acts, wewer its nature, must be independent,

impartial and established by law.

3. Any trial held in absentia must be fair, paracly with regard to the right to a fair
trial.

4. The specificities of the fight against terrorismy nevertheless require that the usual
procedure followed in trial proceedings be adapiteg@articular with regard to:

(1) the free choice of counsel

(i)  contacts with counsel

(i)  free access to the case-file

(iv)  the possible use of anonymous testimony dutigproceedings

When the defence is faced with such obstacles,emsafory procedural mechanisms shall be
set up so as to maintain the fairness of the prdiogs and to ensure that procedural rights
are not drained of their substance.

Xl
Penalties incurred

1. The penalties incurred by a person suspectdadrodrist activities shall be provided
for by law for any action or omission which congeid a criminal offence at the time when it
was committed; no heavier penalty shall be impdbkad the one that was applicable at the
time when the criminal offence was committed.

2. Under no circumstances shall a person suspeaftéetrorist activities be sentenced to
the death penalty; in the event of such a sentban® imposed, it shall not be carried out.

Xl
Detention
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1. A person deprived of his/her liberty for tersoni shall in all circumstances be treated
humanely and with due respect for human dignity.

2. The specific characteristics of the fight agatesrorism may nevertheless require that
a person deprived of his/her liberty for terrorismsubmitted to more severe restrictions than
those applied to other prisoners, in particulahwggard to:

(1) the regulations concerning communications betweounsel and his/her client;
(i)  placing terrorists in specially secured queste
(i)  the separation of terrorists within a prisonamong different prisons,

on condition that the measure taken is proport®i@the goal to be achieved.

Xl
Asylum

The right to request and to obtain asylum is a haimght. All requests for asylum shall be
dealt with on an individual basis in accordancehnt fair procedure, even if the applicant is
suspected of terrorist activities. An appeal shialagainst the decision taken.

XIV
Extradition, expulsion and return (“refoulement”)

1. Extradition is an essential procedure for effecinternational co-operation in the
fight against terrorism.

2. The extradition of a person to a country wheegslme risks being sentenced to the
death penalty shall not be granted, unless the 8tat has received the request for extradition
has obtained a guarantee that

(1) the person whose extradition has been requegtedot be sentenced to death;
(i) inthe event of such a sentence, it will netdarried out.

3. Extradition shall not be granted when theresamgous, known grounds to believe that
the person whose extradition has been requesteduitesed or risks suffering a flagrant
denial of a fair trial in the requesting country jaf being sentenced to life imprisonment
without any possibility of release.]

4. It is the duty of a State that has received quest for asylum to ensure that the
possible return (“refoulement”) of the applicant is/her country of origin or to another
country will not expose him/her to the death pandti torture or to inhuman and degrading
treatment. The same applies to expulsion.

5. No one shall be expelled from the territorytod State of which he/she is a national.
6. Collective expulsion of aliens is prohibited.
7. In all cases, the processing of the extraditexpulsion or return (“refoulement”)

order must be carried out with respect for the itygof the person concerned, and avoiding
any inhuman or degrading treatment.
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XV
Freedom of thought and conscience

[...]

XVI
Freedom of expression

[..]

XVII
Freedom of assembly and association

[...]

XVIII
Right to property

1. Access to the property of persons or organisatsuspected of terrorist activities can
be suspended or limited by the relevant authoritié® owners of the property shall have the
possibility to challenge the lawfulness of sucheaision. Acknowledgement, by the judicial
authorities, that the suspension or limitation afess to the said property was improper shall
lead to the award of appropriate compensation.

2. Property of illegal origin may be seized andfsmated by the competent authorities.

XIX
Exchange of information between authorities (persoal data)

[..]

XX
Freedom of movement

The freedom of movement of a person suspectedrairig activities may be limited. An
appeal shall lie against such a decision.

XXI
Possible derogations

1. In time of war or [exceptional] public emergemnelpich threatens the life of the nation
[and if a state of emergency has officially beencfaimed], a State may adopt measures
temporarily derogating from certain obligations @wing from the Convention and from the
United Nations International Covenant on Civil aRdlitical Rights, to the extent strictly
required by the exigencies of the situation.

2. States may never, however, and whatever theohtk® person suspected of terrorist
activities, derogate from the right to life as quéeed by these international instruments,
from the prohibition against torture or inhumandegrading treatment, from the principle of

legality of sentences and of measures, from theobahe retrospective effect of criminal law,

[and from freedom of thought, conscience and refii
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3. Moreover, States can never, even when relyin@ @tate of war or an emergency
threatening the life of the nation, justify actgjpdicial to humanitarian law and to mandatory
standards of international law or non-observanc@unflamental principles that guarantee a
fair trial.

4. The circumstances which led to the adoptioruohsderogations need to be reassessed
on a regular and frequent basis with the purpodétioig these derogations as soon as these
circumstances no longer exist.

XXII
Compensation for victims of terrorist acts

For reasons of equity and social solidarity, Stathsuld concern themselves with the
situation of persons who have been the victimseabtist acts and who suffered attacks to
their person, their health or their property, adl @we their successors. States shall ensure that
they obtain fair compensation.

* % %
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Appendix IV : Elements for the elaboration of the @planatory memorandum

Introduction:

This document has been elaborated by the Sectetarieonsultation with the President, for
the discussion during the second meeting of theusid3-15 February 2002). It replaces
Item 1l of Appendices Il to the report of the firmeeting (documerDH-S-TER (2001) 3
def), the contents of which it develops and to Whiew elements have been added. This
document should be considered as a provisional mgrtocument which does not, at this
stage, affect the decisions taken during the fivséting of the DH-S-TER.

* % %

AIM OF THE GUIDELINES

1. The guidelines concentrate mainly on the limdsbe considered and that States
should not go beyond, under any circumstancein kegitimate fight against terrori$m®.
The main objective of these guidelines is not tal dgth other important questions such as
the causes and consequences of terrorism, whickim@y mentioned in the Preamble to
provide a backgrourid

LEGAL BASIS

2. The specific situation of States parties toBE@HR should be recalled (Article 46 of
the ECHR: the compulsory jurisdiction of the Couexecution of judgments by the
Committee of Ministers). The case-law of the Eusp&€ourt of Human Rights is thus a
primary source for defining guidelines for the figtyainst terrorism. The UN Covenant Il on
Civil and Political Rights and the observationstled UN Human Rights Committee should
also be mentioned.

GENERAL CONSIDERATIONS

3. The Court underlined on several occasions tHanba between, on one hand, the
defence of the institutions and of democracy, lier ¢common interest, and, on the other hand,

2 The terms of reference given by the CDDH (whichdfek those of the Committee of Ministers) are clear
this point. They are reproduced in Appendixo¥/the report of the first meeting of the DH-S-THE#cument
DH-S-TER (2001) 3Jef, p. 35.

® The Group of Specialists on Democratic Strategigsdealing with Movements threatening Human Rights
(DH-S-DEM) has not failed to confirm the well-foundednesshig approach :On the one hand, it is necessary
for a democratic society to take certain measurfea preventative or repressive nature to protestlitagainst
threats to the very values and principles on whtddt society is based. On the other hand, puhblitharities
(the legislature, the courts, the administrativetteities) are under a legal obligation, also whesking
measures in this area, to respect the human rigimd fundamental freedoms set out in the European
Convention on Human Rights and other instrumentghich the member States are bourgke documeridH-
S-DEM (99) 4 Addendurg 16.

* Finally, the European Court of Human Rights hasnair attention to the danger that some legislatieasures
may pose of dndermining or even destroying democracy on thenggoof defending’it SeeKlass and Others v.
Germany 6 September 1978, Series A n° 28, § 49.

* See bellow §8 10-14.
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the protection of individual rights:The Court agrees with the Commission that some
compromise between the requirements for defendengpdratic society and individual rights
is inherent in the system of the Converitfon

4. The Court also takes into account the backgraamthe cases linked to terrorism:
“The Court is prepared to take into account the gaoknd to the cases submitted to it,
particularly problems linked to the prevention efrorisn’”.

5. Definition - Neither the Convention nor the case-law of tloair€give a definition of
terrorism. The Court always preferred to adopt seday case approach. The Parliamentary
Assembly, however, indicated thaftfe Assembly considers an act of terrorism to Ingy ‘a
offence committed by individuals or groups resgrtito violence or threatening to use
violence against a country, its institutions, itspplation in general or specific individuals
which, being motivated by separatist aspirationstreamist ideological conceptions,
fanaticism or irrational and subjective factors,indended to create a climate of terror among
official authorities, certain individuals or groups society, or the general publié” (refer to
the definition given by the European Union andhe tvork in process within the United
Nations on the draft general convention on inteonal terrorism). It is moreover advisable
that the laws that States may take on terrorisme giclear definition of the conduct that is
proscribed and that they do not unduly or inadvelyegestrict human rights.

6. As to the notionsdenuinedemocracy and “rule of law/, as there is no definition, the
main characteristics may be found in the Courtsedaw [...].

[..]

Preamble

The Committee of Ministers:
[a.] Considering that terrorism is [anabsoluteidieof human rights] [a permanent source
of human rights violations]

7. The General Assembly of the United Nations ras@s that terrorist acts aractivities
aimed at the destruction of human rights, fundaaleénéedoms and democracy, threatening
the territorial integrity and security of States,eddabilizing legitimately constituted
Governments, undermining pluralistic civil societyd having adverse consequences for the
economic and social development of States

[...]

¢ Klass and Others v. Germang September 1978, A n° 28, § 59. See &sogan and Others v. United
Kingdom 29 November 1999, A n° 145-B, § 48.

"Incal v. Turkey9 June 1998, § 58. See also the casdmnd v. United Kingdoml8 January 1978, A n° 25, §§
11 and following,Aksoy v. Turkeyl8 December 1996, 88 70 and &4&ina v. Turkey25 November 1997,
88 59-60; andUnited Communist Party of Turkey and Others v. @8yrR0 November 1998, § 59.

8 Recommendation 1426 (199®yropean democracies facing up to terrori§28 September 1999), § 5.

° Resolution 54/1641uman Rights and terrorisnadopted by the General Assembly, 17 December.1999
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[b.] Condemning any act of terrorism, whatever slitical reasoning, aimed at the
democratic society of a State governed by theatilaw;

[..]

[c] [Recalling that it is possible to lead an effee fight whilst respecting human rights
and the rule of law;

“the Contracting States enjoy an unlimited disomtito subject persons within their
jurisdiction to secret surveillance. The Court,ngeaware of the danger such a law poses of
undermining or even destroying democracy on theirgptoof defending it, affirms that the
Contracting States may not, in the name of theggteuagainst espionage and terrorism, adopt
whatever measures they deem approprtate”

[...]

[d.] Also recalling that a terrorist act can ne\umr excused or justified, by citing the
protection of human rights as a motive and thagthese of rights is never protected,

[..]

[e.] Stressing firmly that defending a democrataxisty requires that thesuspected
perpetrators, organisers and sponsors of ter@attetks are brought to justice;

8. Reference to Article 6 (right to a fair triaQQuote the relevant case-law. - Resolution
1368 (2001), adopted by the Security Council a#8380" meeting, on 12 September 2001
(extracts): The Security Councll, (...) Reaffirmirtge principles and purposes of the Charter
of the United Nations, (...) 3. Calls on all Statesviork together urgently to bring to justice
the perpetrators, organizers and sponsors of thes®rist attacks (...)".Resolution 56/1,
Condemnation of terrorist attacks in the Unitedt&saof Americaadopted by the General
Assembly, on 12 September 2001 (extractEhe’ General Assembly, Guided by the purposes
and principles of the Charter of the United Natip(s.) 3. Urgently calls for international
cooperation to bring to justice the perpetratorsganizers and sponsors of the outrages of 11
September’”

[...]

[.] Recalling the necessity for States to ensurat tvictims of terrorist acts, or their
successors, can obtain [fair] compensation [andwnita reasonable time];

[..]

[f.] Reaffirming the imperative duty of States toofect the fundamental rights of its
populations against possible terrorist acts;

9. Absolute duty of States to protect the fundamdenghts of potential victims of
terrorism, in particular their right to life (inale a certain number of references to pertinent
international texts). The European Commission ombiu Rights also recalled the obligation
of States to protect the life of individuals agairterrorist threats (decisions of the
Commission in cases concerning the United Kingddetlared inadmissible as it has been
considered that the United Kingdom had taken sefiicmeasures to protect the population).
The Committee of Ministers has also recalled thity d “Stressing the duty of any democratic

©Klass and others v. Germany September 1978, § 49.
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State to ensure effective protection against tesror respecting the rule of law and human
rights (...} %

[..]

[0.] Convinced about the need to prevent terrorismparticular by combating poverty
throughout the world or by seeking political settents to conflicts while encouraging inter-
cultural and inter-religious dialogue to foster esion in our societies;]

10. It is essential to fight against the causewwbrism in order to prevent new terrorist
acts. Among the causes of terrorism, one can meettreme poverty and political conflicts
left unresolved for a long time. In this regardeanay recalResolution 1258 (20019f the
Parliamentary Assemblypemocracies facing terrorisi(26 September 2001), in which the
Parliamentary Assembly calls upon States tenéw and generously resource their
commitment to pursue economic, social and politpzdicies designed to secure democracy,
justice, human rights and well-being for all peofileoughout the world(17 (viii)).

11. In order to fight against the causes of tesroriit is also essential to promote
intercultural and inter-religious dialogue in ord&r encourage cohesion in society. The
Parliamentary Assembly has devoted a number of itappbdocuments to this issue, among
which itsRecommendations 1162 (199qpntribution of the Islamic civilisation to Europea
culture?, 1202 (1993)Religious tolerance in a democratic soctéyL396 (1999)Religion
and democracy, 1426 (1999)European democracies facing up terroriSmas well as its
Resolution 1258 (2001pemocracies facing terroristh

1 Interim resolution DH (99) 434uman Rights action of the security forces in Turkdeasures of a general
character

12 Adopted on 19 September 1991 '{1sitting). The Assembly, inter alia, proposed preixe measures in the
field of education (such as the creation of an Erab University followingRecommendation 1032 (1986
the media (production and broadcasting of programamelslamic culture), culture (such as culturattenges,
exhibitions, conferences etc.) and multilateral operation (seminars on Islamic fundamentalism, the
democratisation of the Islamic world, the compditipiof different forms of Islam with modern Eurcge
society etc.) as well as administrative questiond averyday life (such as the twinning of townstloe
encouragement of dialogue between Islamic comnasménd the competent authorities on issues like days,
dress, food etc.). See in particular 88 10-12.

'3 Adopted on 2 February 1993 (28itting). The Assembly, inter alia, proposed preiwe measures in the field
of legal guarantees and their observance (esped@lbwing the rights indicated ifRecommendation 1086
(1988), paragraph 10), education and exchanges (sucheassthblishment of a “religious history school-book
conference”, exchange programmes for students @red poung people), information and “sensibilisatiflike

the access to fundamental religious texts andeléterature in public libraries) and researclr (ftstance,
stimulation of academic work in European univegsiton questions concerning religious toleranceg iSe
particular 8§ 12, 15-16.

14 Adopted on 27 January 1999"(5itting). The Assembly, inter alia, recommendedvpntive measures to
promote better relations with and between religi@hsough a more systematic dialogue with religicumsl
humanist leaders, theologians, philosophers anbri@as) or the cultural and social expression aligions
(including religious buildings or traditions). Sieeparticular 88 9-14.

15 Adopted on 23 September 1999 {36itting). The Assembly underlined inter alia thdhe prevention of
terrorism also depends on education in democratices and tolerance, with the eradication of thecténg of

negative or hateful attitudes towards others anel development of a culture of peace in all indisiduand

social groupg8§ 9).

16 Adopted on 26 September 2001 {2&ting). (...) the Assembly believes that long-term preverdfdarrorism
must include a proper understanding of its so@abnomic, political and religious roots and of thdividual's
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12.  The European Parliament for its part table@port concerningqundamentalism and
the challenge to the European legal ordeOctober 1997. The draft Recommendation which
it contains, includes a section dedicated to prévermeasures. Moreover, the Parliament
considers that part of the funds for the EU’'s mgatiagrammes should be used to pay for
projects to improve journalists’ knowledge of rébigs, and Islam in particular, and to combat
stereotyping. The text finally calls on politiciaasd public opinion in general not to confuse
religious parties or movements which use peacaifdl @éemocratic means to achieve their
objectives with fundamentalist movements whichwiekence and terrorism.

[..]

[.] Giving special consideration to the Conventitor the Protection of Human Rights
and Fundamental Freedoms and the case-law of thepean Court of Human Rights

Adopt the following guidelines and invites member tes to ensure that they are widely
distributed among all authorities responsible for he fight against terrorism.

[...]

I
Obligations of States to protect everyone agai@stdrism

13. The duty that States have to protect their [adjoms against terrorism, in the respect
of the right to life (Article 2 of the European Gamtion on Human Rights), must be
reiterated. This duty need to be especially redaliden the State take measures, notably
preventive measures of constraint (see under Ivdhtive measures of constraint).

1
Prohibition of arbitrariness

[..]

I
Lawfulness of anti-terrorist measures

[...]

1]
Absolute prohibition of torture

14. The absolute prohibition to use torture or mhAn or degrading treatment or
punishment (Article 3 of the Convention) must béerated. An efficient fight against
terrorism can consequently never justify the reseuo such practices notably during the

capacity for hatred. If these issues are propedgr@ssed, it will be possible to seriously undeprtime grass
roots support for terrorists and their recruitmearagtworks (8 9).

" See in particular §§ 11-19. The European Parliamefars in particular to a preventive policy, whishould
incorporate a deliberate policy of integrating gelus minorities, especially to improve their pmsiton the
labour market, increase their participation in adtagive bodies in the production sector and inrtjall activity.
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arrest and the questioning of the suspected perddres Court has recalled this absolute
prohibition on many occasions, for example:

“As the Court has stated on many occasions, Arf8i@dashrines one of the most fundamental
values of democratic societies. Even in the mds$icult circumstances, such as the fight
against terrorism and organised crime, the Conwantprohibits in absolute terms torture
and inhuman or degrading treatment or punishmemiiké most of the substantive clauses of
the Convention and d®rotocols Nos. 1 and,4Article 3 makes no provision for exceptions
and no derogation from it is permissible under @gil5 8 2 even in the event of a public
emergency threatening the life of the nation (..he Tonvention prohibits in absolute terms
torture and inhuman or degrading treatment or pbment, irrespective of the victim’s
conduct (see the Chahal v. the United Kingdom jugnof 15 November 1996, Reports
1996-V, p. 1855, § 79). The nature of the offerilegeadly committed by the applicant was
therefore irrelevant for the purposes of Articla’3.

“The requirements of the investigation and the uradde difficulties inherent in the fight
against crime, particularly with regard to terrorig cannot result in limits being placed on
the protection to be afforded in respect of thesptal integrity of individualg™®

15. According to the case law of the Court, itlsac that the nature of the crime is not
relevant: The Court is well aware of the immense difficulfeesed by States in modern times
in protecting their communities from terrorist \olce. However, even in these
circumstances, the Convention prohibits in absotaetens torture or inhuman or degrading
treatment or punishment, irrespective of the vistioonduct'%°.

[..]

16. The following guidelines contain, as exampkesyeral categories of measures that
may be taken by States in the framework of thejhtfiagainst terrorism and which must
always be compatible with the requirements of resfor human rights and the rule of law.
These measures may be linked to the immigratiorcg@d@éxtradition, expulsion and return -
refoulement to prevention (measures of constraint outsidenaastigation and/or a judicial
inquiry, or even a legal framework), such as the abtelephone tapping or under-cover
agents, supervision of correspondence, searchrest,ar in certain circumstances the use of
arms by the security forces; (iii) to the judic@oceedings (the setting up of special courts,
presumption of innocence, right to appeal, rightdonsel, death penalty).

* * *

\%
Gathering of intelligence in a preventive capacity

[1. Collection and processing of police informatidior preventive purposes in the fight
against terrorism may interfere with personal prieg solely in pursuit of the objective which

% | abita v. Italy 6 April 2000, § 119. See aldreland v. United Kingdom18 January 1978, A n° 25, § 163;
Soering v. United Kingdon July 1989, A n° 161, § 8&hahal v. United Kingdomml5 November 1996, &9;
Aksoy v. Turkeyl8 December 1996, § 62ydin v. Turkey25 September 1997, § 8Assenov and Others
v. Bulgarig 28 October 1998, § 9%elmouni v. France28 July 1999, § 95.

* Tomasi v. France27 August 1992, § 115. See aRibitsch v. Austria4 December 1995, § 38.

2 Chahal v. United Kingdoml5 November 1996, 8§ 79; see alsov. United Kingdoml6 December 1999, § 69.
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the collection of information is intended to serve.

2. To that end, such collection of information mustomply with the principles of
proportionality, of the ultimate purpose and of cbdentiality.

3. Compliance with these principles must be subjextindependent, external review,
possibly subsequent to the collection and procegsinpolice information.

4. Anyone who is the victim of a serious breachtbése principles shall be entitled to
compensation.]

v
Preventive coercive measures

1. Preventive coercive measures in the fight adatesrorism (in particular body
searches, house searches, telephone tapping, ¢aitoorrespondence, under-cover agents,
detention, ...) shall be provided by law (...). It $bal possible to challenge the lawfulness of
these measures.

17. A judicial control shall be available in all ses of use of preventive coercive
measures. When possible, such a judicial contmlishbe done before any use of preventive
coercive measures. When the circumstances reduipegency), this judicial control can be

donea posteriori

18. Investigations led by the authorities to figlgainst terrorism need to be carried out in
conformity with the Convention, notably with itstiale 8, even if the Court accepts that the
fight against terrorism may allow the use of spectiethods:

“Democratic societies nowadays find themselves tanea by highly sophisticated forms of

espionage and by terrorism, with the result tha 8tate must be able, in order effectively to
counter such threats, to undertake the secret dlamee of subversive elements operating
within its jurisdiction. The Court has thereforedocept that the existence of some legislation
granting powers of secret surveillance over thelppmost and telecommunications is, under
exceptional conditions, necessary in a democrai@esy in the interests of national security

and/or for the prevention of disorder or crirffé

19.  With regard to tapping, it must to be doneanformity with the provisions of Article 8
of the Convention, notably be done in accordantke thie “law”. The Court, thus, recalled that:
“tapping and other forms of interception of telepharonversations constitute a serious
interference with private life and correspondence anust accordingly be based on a “law”
that is particularly precise. It is essential to Veaclear, detailed rules on the subject,
especially as the technology available for usenistioually becoming more sophisticated (see
Ege above-mentioned Kruslin and Huvig judgment23p 8 33, and p. 55, 8§ 32, respectively)

20. In the “Murray” judgment of 28 October 1994e tBourt also accepted that the use of
confidential information is essential in combatiegorist violence and the threat that it poses
on citizens and to democratic society as a whole:

2 Klass and Others v. Germanfy September 1978, A n° 28, § 48.

2 Kopp v. Switzerland25 March 1998, § 72. See aldavig v. France 24 April 1990, 88§ 34-35.
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“The Court would firstly reiterate its recognitiohat the use of confidential information is
essential in combating terrorist violence and thesait that organised terrorism poses to the
lives of citizens and to democratic society as ala/i{see also the Klass and Others v.
Germany judgment of 6 September 1978, Series R8)op. 23, para. 48). This does not
mean, however, that the investigating authoritiagehcarte blanche under Article 5 (art. 5)
to arrest suspects for questioning, free from é&ffeacontrol by the domestic courts or by the
Convention supervisory institutions, whenever ttteyose to assert that terrorism is involved
(ibid., p. 23, para. 49)%

[..]

2. The use of arms by the security forces shaléthetly proportionate to the aim of
protecting persons against unlawful violence and #imti-terrorist action shall be planned
and controlled by the authorities so as to minimieghe greatest extent possible, recourse to
lethal force.

21.  Article 2 of the Convention does not exclude plossibility that the deliberate use of a
lethal solution can be justified when it is “abdely necessary” to prevent some sorts of
crimes. This must be done, however, in very strartditions so as to respect human life as
much as possible, even with regard to persons stespef preparing a terrorist attack.

“Against this background, in determining whetherftiree used was compatible with Article
2 (art. 2), the Court must carefully scrutinise,raded above, not only whether the force used
by the soldiers was strictly proportionate to thenaof protecting persons against unlawful
violence but also whether the anti-terrorist op@&atwas planned and controlled by the
authorities so as to minimise, to the greatestrepessible, recourse to lethal fort&

[...]

Vil
Arrest and Custody

A person suspected of terrorist activities may ohby arrested if there are reasonable
suspicions. He/she shall be informed about theoresafor the arrest.

22.  The Court acknowledges that “reasonable” simpineeds to form the basis of the
arrest of a suspect. It adds that this feature riigpapon all the circumstances, with terrorist
crime falling into a specific category:

“32. The "reasonableness" of the suspicion on whinoharrest must be based forms an
essential part of the safeguard against arbitrargstand detention which is laid down in
Article 5 8 1 (c) (art. 5-1-c). (...) [H]aving a "re@nable suspicion" presupposes the existence
of facts or information which would satisfy an otijge observer that the person concerned
may have committed the offence. What may be regaade'reasonable” will however depend
upon all the circumstances. In this respect, tetrarrime falls into a special category.
Because of the attendant risk of loss of life anchéin suffering, the police are obliged to act
with utmost urgency in following up all informatipnncluding information from secret

2 Murray v. United Kingdom28 October 1994, § 58.

2 McCann and Others v. United Kingdp8Y September 1995, § 194. In this case, the Coottconvinced that
the killing of three terrorists was a use of form& exceeding the aim of protecting persons againgtwful
violence, considered that there had been a violatfarticle 2.
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sources. Further, the police may frequently havartest a suspected terrorist on the basis of
information which is reliable but which cannot, lout putting in jeopardy the source of the
information, be revealed to the suspect or producedurt to support a charge.

(...) [T]he exigencies of dealing with terrorist centannot justify stretching the notion of
"reasonableness” to the point where the essenttee (fafeguard secured by Article 5 § 1 (c)
(art. 5-1-c) is impaired (...).

(...)

34. Certainly Article 5 8 1 (c) (art. 5-1-c) of ti@onvention should not be applied in such a
manner as to put disproportionate difficulties e tway of the police authorities of the
Contracting States in taking effective measuresotmter organised terrorism (...). It follows
that the Contracting States cannot be asked tblettahe reasonableness of the suspicion
grounding the arrest of a suspected terrorist Bclosing the confidential sources of
supporting information or even facts which woulddosceptible of indicating such sources or
their identity.

Nevertheless the Court must be enabled to ascesta@gther the essence of the safeguard
afforded by Article 5 8 1 (¢) (art. 5-1-c) has besstured. Consequently the respondent
Government have to furnish at least some factaformation capable of satisfying the Court
that the arrested person was reasonably suspedtesting committed the alleged offencg.”

[..]

2. A person suspected of terrorist activities shadit be held in police custody
indefinitely.
3. Judicial review of the lawfulness of arrests gmulice custody shall be promptly
carried out.

23.  The protection afforded by Article 5 of the @ention is also relevant here. There are
limits linked to the arrest and detention of pesssaspected of terrorist activities. The Court
accepts that protecting the community against tismo is a legitimate goal but that this
cannot justify all measures. For instance, thetfaghainst terrorism can justify the extension
of police custody, but it cannot authorise thatréhis no judicial control at all over this
custody, or, that judicial control is not prompbegh:

“The Court accepts that, subject to the existencadeijuate safeguards, the context of
terrorism in Northern Ireland has the effect of lmaging the period during which the
authorities may, without violating Article 5 par8. (art. 5-3), keep a person suspected of
serious terrorist offences in custody before bmgghim before a judge or other judicial
officer.

The difficulties, alluded to by the Governmentudicial control over decisions to arrest and
detain suspected terrorists may affect the manh@nplementation of Article 5 para. 3 (art.
5-3), for example in calling for appropriate proagdl precautions in view of the nature of
the suspected offences. However, they cannotyjustifder Article 5 para. 3 (art. 5-3),
dispensing altogether with "prompt" judicial contr®

% Fox, Campbell and Hartley v. United Kingdp8® August 1990, 88 32 and 34.

% Brogan and Others v. United Kingdp20 November 1998, A n° 145-B, § 61.
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“The undoubted fact that the arrest and detentiorthef applicants were inspired by the
legitimate aim of protecting the community as a hipom terrorism is not on its own
sufficient to ensure compliance with the speciéiquirements of Article 5 para. 3 (art. 5-
3).1127

“The Court recalls its decision in the case of Brogad Others v. the United Kingdom
(judgment of 29 November 1988, Series A no. 14p-B33, para. 62), that a period of
detention without judicial control of four days ask hours fell outside the strict constraints
as to time permitted by Article 5 para. 3 (art. b-8 clearly follows that the period of
fourteen or more days during which Mr Aksoy wasideid without being brought before a
judge or other judicial officer did not satisfy thequirement of "promptness?

“The Court has already accepted on several occasibat the investigation of terrorist
offences undoubtedly presents the authorities wjtécial problems (see the Brogan and
Others v. the United Kingdom judgment of 29 Novenb88, Series A no. 145-B, p. 33, §
61, the Murray v. the United Kingdom judgment ofd&ober 1994, Series A no. 300-A, p.
27, 8 58, and the above-mentioned Aksoy judgmer22@2, § 78). This does not mean,
however, that the investigating authorities havetealanche under Article 5 to arrest
suspects for questioning, free from effective @iy the domestic courts and, ultimately, by
the Convention supervisory institutions, whenev@ytchoose to assert that terrorism is
involved (see, mutatis mutandis, the above-merdidh@ray judgment, p. 27, 8 58).

What is at stake here is the importance of Artiele the Convention system: it enshrines a
fundamental human right, namely the protection bé tindividual against arbitrary
interferences by the State with his right to ligerdudicial control of interferences by the
executive is an essential feature of the guaraatebodied in Article 5 § 3, which is intended
to minimise the risk of arbitrariness and to sectlre rule of law, “one of the fundamental
principles of a democratic society ..., which is esgty referred to in the Preamble to the
Convention” (see the above-mentioned Brogan ance@tjudgment, p. 32, § 58, and the
above-mentioned Aksoy judgment, p. 2282, §%6)

[...]

VIII
Regular supervision of pre-triall detention

IX
Presumption of innocence

Any person suspected of terrorist activities shaltefit from the presumption of innocence.

24. Presumption of innocence is specifically mergob in Article 6, paragraph 2, of the
European Convention on Human Rights that statBseryone charged with a criminal
offence shall be presumed innocent until provedtygwaccording tolaw”. This article
therefore applies also to persons suspected ofigractivities.

2 Brogan and Others v. United Kingdo?9 November 1998, A n° 145-B, § 62. See @sannigan and Mc
Bride v. United Kingdon6 May 1993, § 58.

28 Aksoy v. Turkeyl2 December 1996, § 66.

» Sakik and Others v. Turke®6 November 1997, § 44.
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25. Moreover, the Court considers that the presumption of innceemay be infringed
not only by a judge or court but also by other putduthoritie$®. Accordingly, in its
decision inAllenet de Ribemon v. Franddée Court found that the public declaration mage
the Minister of the Interior and by two high-rangipolice officers referring to M. Allenet de
Ribemont as the accomplice in a murder before udgment Wwas clearly a declaration of
the applicant's guilt which, firstly, encourageckthublic to believe him guilty and, secondly,
prejudged the assessment of the facts by the cenigetlicial authority. There has therefore
been a breach of Article 6 para’*.

26. The protection of the presumption of innocentay, otherwise, moreover, be in
contradiction with the freedom of expression, nbtas concerns media coverage of terrorist
actions and their “suspected” authors.

[..]

IX
Legal proceedings

1. Any person suspected of terrorist activitiedldieave a fair trial.

27.  The right to a fair trial is acknowledged, freryone, by Article 6 of the European
Convention on Human Rights. The case-law of therCstates that the right to a fair trial is
inherent to any democratic society.

[...]

2. Whatever courts may be called upon to judgeotestr acts, they must be independent,
impartial and established by law.

28.  Article 6 of the Convention does not forbid treation of special tribunals to judge
terrorist acts if these special tribunals meetdhirions set out in this article (independent
and impartial tribunals established by law).

29. However, in thencal casé’, the Court considered that in Turkey, the National
Security Courts do not satisfy the obligation adependence and impartiality because of the
presence of a military judge in a court composedhoée judges to deal with cases of
terrorism involving the State security. Even if tlstatus of the military judge is
constitutionally guaranteed, the Court considereat the plaintiff could have reasonable
doubts on the role played by the military judgecsi he remained a regular soldier and that
his future career prospects depended on decisakentby his superiors. This case could
therefore be used to question, on the same grabhadxistence of military tribunals to judge
terrorist acts.

[...]

3. Any trial held in absentia must be fair, partemly with regard to the right to a fair
trial.

% Allenet de Ribemont v. Franck0 February 1995, § 36.

# Allenet de Ribemont v. Franck0 February 1995, § 41.
#|ncal v. Turkey9 June 1998, 88 65-73.
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[..]

4. The particular problems linked to the fight aggtiterrorism may nevertheless require
that the usual procedure followed in legal proceedi court, be adapted, in particular as
concerns:

() the free choice of counsel

(i) contacts with the counsel

(iii) access to the case-file

(iv) the possible use of anonymous testimony duha proceedings

]

When the defence faces such obstacles, compengat@gdural mechanisms shall be set up
S0 as to maintain the fairness of the proceedimgsgedings and to ensure that procedural
rights are not drained of theirt without substance.

30. The Court recognises that an effective figlatirgf terrorism requires that some of the
guarantees of a fair trial may be interpreted wiime flexibility. Confronted with the need to
examine the conformity with the Convention of cirteypes of investigations and trials, the
Court has, for example, recognised that the usanminymous witnesses is not always
incompatible with the Conventih In certain cases, like those which are linketetoorism,
witnesses must be protected against any possgieofiretaliation against them which may
put their lives, their freedom or their safety enger.

“the Court has recognised in principle that, preddthat the rights of the defence are
respected, it may be legitimate for the police auties to wish to preserve the anonymity of
an agent deployed in undercover activities, fordws or his family's protection and so as not
to impair his usefulness for future operatiotfs”

31. The Court recognised that the interception lettar between a prisoner — terrorist — and
his lawyer is possible because of the persondiitlyeoprisoner:

“1l n’'en demeure pas moins que la confidentialitéadeorrespondance entre un détenu et son
défenseur constitue un droit fondamental pour ahividu et touche directement les droits de

la défense. C’est pourquoi, comme la Cour I'a éagulas haut, une dérogation a ce principe
ne peut étre autorisée que dans des cas excepsi@troit s’entourer de garanties adéquates
et suffisantes contre les abus (voir aussi, mutatigandis, I'arrét Klass précité, ibideth}>

32. The case-law of the Court insists upon the @msgtory mechanisms to avoid that
measures taken in the fight against terrorism dotal@e away the substance of the right to a
fair trial®®. Therefore, if the possibility of non-disclosurgaertain evidence to the defence
exists, this needs to be counterbalanced by theeduwes followed by the judicial authorities:

% SeeDoorson v. The Netherland®6 March 1996, §8 69-70. The Doorson case cordethe fight against drug
trafficking. The concluding comments of the Cowmhmevertheless be extended to the fight againstrigm.
See also ¥n Mechelen and others v. The NetherlardBsApril 1997, § 52.

*Van Mechelen and others v. The Netherla@®sApril 1997, § 57.

* Erdem v. Germanyb July 2001, § 65, text only available in French.

% See notablyChahal v. United Kingdopnil5 November 1996, 88 131 and 144, ¥iath Mechelen and others v.
The Netherland23 April 1997, § 54.
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“60. It is a fundamental aspect of the right to i fiaal that criminal proceedings, including
the elements of such proceedings which relate ¢aquiure, should be adversarial and that
there should be equality of arms between the pudiget and defence. The right to an
adversarial trial means, in a criminal case, thattlh prosecution and defence must be given
the opportunity to have knowledge of and commerthembservations filed and the evidence
adduced by the other party (see the Brandstettehustria judgment of 28 August 1991,
Series A no. 211, 88 66, 67). In addition Articl&@ & requires, as indeed does English law
(see paragraph 34 above), that the prosecution @itibs should disclose to the defence all
material evidence in their possession for or agaihe accused (see the above-mentioned
Edwards judgment, § 36).

61. However, as the applicants recognised (see grapgh 54 above), the entitlement to
disclosure of relevant evidence is not an absofigkt. In any criminal proceedings there
may be competing interests, such as national sigcarithe need to protect withesses at risk
of reprisals or keep secret police methods of itigason of crime, which must be weighed
against the rights of the accused (see, for exantipéeDoorson v. the Netherlands judgment
of 26 March 1996, Reports of Judgments and Deasi®®96-11, § 70). In some cases it may
be necessary to withhold certain evidence fronmdfence so as to preserve the fundamental
rights of another individual or to safeguard an ionfant public interest. However, only such
measures restricting the rights of the defence Wwiaie strictly necessary are permissible
under Article 6 8§ 1 (see the Van Mechelen and Qtliethe Netherlands judgment of 23 April
1997, Reports 1997-11l, 8§ 58). Moreover, in orderensure that the accused receives a fair
trial, any difficulties caused to the defence bjnaitation on its rights must be sufficiently
counterbalanced by the procedures followed by tmtcjal authorities (see the above-
mentioned Doorson judgment, 8 72 and the aboveiommdt Van Mechelen and Others
judgment, § 54).

62. In cases where evidence has been withheldtfierdefence on public interest grounds, it
is not the role of this Court to decide whether rt such non-disclosure was strictly
necessary since, as a general rule, it is for tagamal courts to assess the evidence before
them (see the above-mentioned Edwards judgment). 3ndtead, the European Court’s task
is to ascertain whether the decision-making procedipplied in each case complied, as far
as possible, with the requirements of adversarigcpedings and equality of arms and
incorporated adequate safeguards to protect therests of the accuséd’.

[...]

Xl
Incurred penalties

1. The penalties incurred by a person suspectdadrodrist activities shall be provided
for by law for any action or omission which constid a criminal offence at the time when it
was committed; no heavier penalty shall be impaseeh was applicable at the time the
criminal offence was committed.

33. This guideline takes up the elements contaimedArticle 7 of the European
Convention on Human Rights.

[.]

¥ Rowe and Davies v. United Kingdob® February 2000, 8§ 60-62.
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2. Under no circumstances, a person suspectedrairisg activities shall be sentenced
to the death penalty; in the event of such a semgnit shall not be carried out.

34.  The present tendency in Europe is towards ¢hergl abolition of the death penalty, in
all circumstances (draft Protocol No. 13 to the Wamtion). The States still having the death
penalty within their legal arsenal have all agreeed moratorium on the implementation of the
penalty.

[...]

Xl
Detention
1. A person deprived of his/her liberty for term shall not, under any circumstances,

and like any other person, be submitted to torturénhuman or degrading treatment; in all
circumstances, they shall be treated with humaang with the respect inherent in every
human being.

35.  According to the case law of the Court, it lsac that the nature of the crime is not
relevant: The Court is well aware of the immense difficulfeesed by States in modern times
in protecting their communities from terrorist wolce. However, even in these
circumstances, the Convention prohibits in absotatens torture or inhuman or degrading
treatment or punishment, irrespective of the vistioonduct’>®.

36. It is recalled that the practice of total sepsiteprivation was condemned by the Court
as being in violation with Article 3 of the Convant*®.

[...]
2. The specificities of the fight against terrorismy nevertheless require that the usual
procedure followed in trial proceedings be adaptedyarticular with regard to:

(1) the regulations concerning communications betwthe lawyer and his/her client;

37.  With regard to communication between a lawyet lais/her client, the case-law of the
Court may be referred to, in particular a recentiglen on inadmissibility Erdem

v. Germany 5 July 2001) in which the Court recalls the poiisy for the State, in
exceptional circumstances, to intercept correspoceldetween a lawyer and his/her client
sentenced for terrorist acts. It is therefore pmesto take measures which depart from
ordinary law (see case-lawviidi v. Switzerlandl5 June 1992).

[.]

(i)  placing terrorists in specially secured qeast

[.]

(iv)  the separation of terrorists within the onespn or among different prisoffs

% Chahal v. United Kingdomil5 November 1996, § 79; see alsov. United Kingdoml6 December 1999, § 69.
% Seelreland v. United Kingdoml8 January 1978, notably §§ 165-168.

“ In this respect, the admissibility decision of themer European Commission of Human Rights indase of
Venetucci v. Italy(application No. 33830/96) of 2 March 1998 inde@sathat: it must be recalled that the
Convention does not grant prisoners the right toade the place of detention and that the separdtam their
family are inevitable consequences of their debefiti
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38. With regard to the place of detention, the adrility decision of the former
European Commission of Human Rights, in the c&smetucci v. Italy(application
no. 33830/96) of 2 March 1998, stated tliitmust be recalled that the Convention does not
grant prisoners the right to choose the place dedion and that the separation from their
family are inevitable consequences of their deteriti

[..]
(-,

under the condition that the measure taken is ptgpate to the goal to be attained.

[..]

X1
Asylum

The right to request for and to obtain asylum huenan right. All requests for asylum shall
be dealt with on an individual basis in accordanwgé a fair procedure, even if the seeker is
suspected of terrorist activities. It shall be jassto make an appeal against the decision
taken.

[.]

XV
Extradition, expulsion and return (“refoulement”)

1. Extradition is an essential procedure for effextinternational co-operation in the
fight against terrorism.

2. The extradition of a person to a country wheeéshe risks to be condemned to a
death sentence shall not be granted, unless thte $tet has received the request for
extradition has obtained a guarantee that

the person whose extradition has been requestéaetibe sentenced to death;
in the event of such a sentencing, that it will m@tcarried out.

39.  The obligation to respect the right to life troes reiterated (Article 2 of the Convention).
In relation to the death penalty, it can legitinhatee deduced from th8oering v. the United
Kingdomjudgment (7 July 1989, A No. 161) that the extiadiof someone to a State where
he/she risks the death penalty is forbidden. Adnghgd even if the judgment does not say
expressis verbithat such an extradition is prohibited, this pbition is drawn from the fact that
the waiting for the execution of the sentence leydbndemned person (“death row”) constitutes
an inhuman treatment, according to Article 3 of@mvention. It must also be recalled that the
present tendency in Europe is towards the gendralitian of the death penalty, in all
circumstances (see guideline “incurred penalties”).

[..]




37 DH-S-TER(2002)008

3. Extradition shall not be granted when there ege&rious and known grounds that the
person whose extradition has been requested hé&sradfor risks suffering a flagrant denial
of a fair trial in the requesting countty/[or of being sentenced to life imprisonment withou
any possibility of early relea$e]

40. It seems that extradition could also be refuskdn, the person to be extradited risks
suffering a flagrant denial of a fair trial in thequesting country. The Court underlined that it
“does not exclude that an issue might exceptiofedlyaised under Article 6 (art. 6) by an

extradition decision in circumstances where theitivg has suffered or risks suffering a

flagrant denial of a fair trial in the requestingentry”**. It must, however, be pointed out that
in the various cases examined the Court has netdf@uviolation of the Convention in this

respect.

41. It seems that extradition should also be refwgigen the individual concerned runs the
risk of being sentenced to life imprisonment withany possibility of early release, which
may raise an issue under Article 3 of the Europ@anvention on Human Rights. The Court
underlined thatit is (...) not to be excluded that the extraditidran individual to a State in
which he runs the risk of being sentenced to tfprisonment without any possibility of early
release may raise an issue under Article 3 of th@vention (see Nivette, cited above, and
also the Weeks v. the United Kingdom judgment bfakch 1987, Series A n° 114, and
Sawoniuk v. the United Kingdom (dec.), n° 637162@0May 2001)*.

[...]

4. It is the duty of a State that has received quest for asylum to ensure that the
possible return (“refoulement”) of the applicant tas/her country of origin or to another

country will not expose him/her to the death penati torture or to inhuman and degrading
treatment’. The same applies to expulsion.

42. Moreover, a concrete problem that States meg ttaconfront is that of the competition
between an asylum request and a demand for extradidrticle 7 of the draft General
Convention on international terrorism must be natethis respect: States Parties shall take
appropriate measures, in conformity with the retgvarovisions of national and international

“ For the attention of the members of DH-S-TERiotation from theSoering v. United Kingdoroase, 7 July
1989, § 113, confirmed by the Courtbmozd and Janusek v. France and Sp&ié June 1992, § 110, and in its
Final decision as to the admissibility in thehorn v. Francecase, 16 October 2001, § 32.

“2 For the attention of the members of DH-S-TERiotation from the Court’'s Final decision as tet
admissibility in theEinhorn v. Francecase, 16 October 2001, § 27.

* Soering v. United Kingdorfy July 1989, A n° 161) § 113. Position confirniidthe Court in its judgment in the
caseDrozd and Janousek v. France and Sp&é June 1992, A No. 240, § 110As'the Convention does not
require the Contracting Parties to impose its st on third States or territories, France was obtiged to
verify whether the proceedings which resulted ia ¢onviction were compatible with all thequirements of
Article 6 (art. 6) of the Convention. To requingch a review of the manner in which a court notrimbby the
Convention had applied the principles enshrinediticle 6 (art. 6) would also thwart the currenetrd towards
strengthening international cooperation in the adisiration of justice, a trend which is in prinaipin the
interests of the persons concerned. The Contra@iates are, however, obliged to refuse their cerafion if it
emerges that the conviction is the result of arfiat)denial of justice (see, mutatis mutandis, $lwering v. the
United Kingdom judgment of 7 July 1989, Series A1&1, p. 45, para. 113).and in its final decision on
admissibility in the casEinhorn v. France16 October 2001, § 32.

“Einhorn v. France16 October 2001, § 27.

“ For the attention of the members of DH-S-TERparagraph 1 of the previous “guidelinefefuest for
asyluni.
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law, including international human rights law, ftire purpose of ensuring that refugee status is
not granted to any person in respect of whom theeeserious reasons for considering that he
or she has committed an offense referred to iclarf'.

43. It is also recalled that Article 1 F of the @ention on the Status of Refugees of 28 July
1951 provides : F. The provisions of this Convention shall not gpm any person with
respect to whom there are serious reasons for denisig that (a) He has committed a crime
against peace, a war crime, or a crime against hoitya as defined in the international
instruments drawn up to make provision in respdéctuch crimes; (b) He has committed a
serious non-political crime outside the countryefluge prior to his admission to that country
as a refugee; (c) He has been guilty of acts coptta the purposes and principles of the
United Nation&. An individual in respect of which there are “®ers reasons” for considering
that he/she has committed a terrorist act showddetore not be able to benefit from refugee
status. These “serious reasons” may take the fdymotably, a confession by the person in
question or the testimony of credible witnesses.

[..]

5. No one shall be expelled from the territoryhaf State of which he/she is a national.

44.  This guideline takes up the principle contaimedrrticle 3, paragraph 1, d?rotocol
No 4to the European Convention on Human Rights.

[...]
6. Collective expulsion of aliens is prohibited.

45.  This guideline takes up the principle containmedirticle 4 of Protocol No 4 to the
European Convention on Human Rights.

46. The Court thus recalled that:

“collective expulsion, within the meaning of Artidlef Protocol No. 4, is to be understood as

any measure compelling aliens, as a group, to leageuntry, except where such a measure
is taken on the basis of a reasonable and objeetkagnination of the particular case of each

individual alien of the group (see Andric v. Swedsted above*.

[...]

7. In all cases, the processing of the extradititie, expulsion or the refoulement, needs
to be carried out with respect for the dignity dktperson concerned, and avoiding any
inhuman or degrading treatment.

47. Refoulemenshould be carried out with respect for human tygeven though in practice
this principle may cause problems. The principl thust be respected in this context is that of
proportionality between the use of force and thasuee to be implemented.

48. It is absolutely prohibited to extradite oruret an individual to a State in which he
risks torture or inhuman and degrading treatmepuoishment (Article 3 of the Convention).
The fight against terrorism does not justify resauto torture or inhuman and degrading

“ Conka v. Belgiumb February 2002, § 59.
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treatment or punishment. The Court has recallesiabsolute prohibition on many occasions,
for example:

“The Convention prohibits in absolute terms tortanel inhuman or degrading treatment or
punishment, irrespective of the victim's conduae(she Chahal v. the United Kingdom
judgment of 15 November 1996, Reports 1996-V, $5,18 79). The nature of the offence
alligedly committed by the applicant was thereforelevant for the purposes of Article
37

“The requirements of the investigation and the uradde difficulties inherent in the fight
against crime, particularly with regard to terrorig cannot result in limits being placed on
the protection to be afforded in respect of thesptgl integrity of individualg*®

49. When a State cannot extradite because of tb&egbion that Article 3 of the
Convention gives to the person concerned, it hagsltiy to judge this person (ref. To that
judicare aut dedereule).

[..]

XV
Freedom of thought and conscience

[.]

50. The freedom of thought and conscience museakinrmed as a fundamental principle
of every democratic society. The exercise of treedlom can be subject to certain limitations
within the limits indicated in Article 9, paragraghof the Convention.

[..]

XVI
Freedom of expression

[.]

51. The freedom of expression must be reaffirmea &isndamental principle of every
democratic society. The exercise of this freedom ba subject to certain formalities,
conditions restrictions or penalties within theitsrindicated in Article 10, paragraph 2 of the
Convention. Incitement to violence can thus be mitéd.

52. The State must examine, with the representatdfemass media concerned, what
could be the guidelines for media coverage of testracts.

53.  SeePurcell v. IrelandDR 70/262: A balance must be established betweémnding
the freedom of expression and protection againsbrism. The regulation adopted in
application of the provision of the 1960 Act on iadransmission was considered as
necessary in a democratic society. [check with]case

4 Labita v. Italy 6 April 2000, § 119. See als$reland v. United Kingdom18 January 1978, A n° 25, § 163;
Soering v. United KingdonY July 1989, A n° 161, § 8&hahal v. United Kingdoml5 November 1996, § 79;
Aksoy v. Turkeyl8 December 1996, § 62ydin v. Turkey25 September 1997, § 8Assenov and Others
v. Bulgarig 28 October 1998, § 9%elmouni v. France28 July 1999, § 95.

“Tomasi v. France27 August 1992, § 115. See aRibitsch v. Austria4 December 1995, § 38.
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[..]

XVII
Freedom of assembly and association

[..]

54. The freedom of assembly and association mustebfirmed as a fundamental
principle of every democratic society. The exer@$e¢his freedom can be subject to certain
limitations within the limits indicated in Articlél, paragraph 2 of the Convention.

55.  There is an important link between measureatingl to freedom of assembly and
those concerning freedom of expression (Articleflthe Convention).

56. A clear distinction must be made by nationdhatrities between political parties (or
any other organisation of civil society) and teisborganisations which over the objectives or
some of the objectives of the former, using tesmrias a means of furthering these
objectives. In such case, political parties cafr@held responsible for the actions of terrorist
organisations, unless there is proof of activeigigdtion. (See the developments made by Mr
Colin Warbrick, documerDH-S-TER (2002) 2pp.21-22).

[..]

XVIII
Right of property
1. Access to the property of persons or organisatisuspected of terrorist activities can

be suspended or limited by the relevant authoriflége owners of the property shall have the
possibility to challenge the lawfulness of such exision. The acknowledgement, by the
judicial authorities, that the suspension or theaitation of the access to the said property
was improper, shall lead to an appropriate compéiosa

2. Property of illegal origin can be seized and fterated by the competent authorities.
57. See the United Nations Convention for the Seggon of the Financing of Terrorism.

58.  The confiscation of property following a condeation for criminal activity has been
admitted by the Couft

[...]

XIX
Exchange of information between authorities (persardata)

[..]
[..]

XX
Freedom of movement

4 SeePhillips v. United Kingdom5 July 2001, in particular 88 35 and 53.
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The freedom of movement of a person suspectedrofige activities may be limited. An
appeal shall be available against such a decision.

60. This guideline is a derogation from the priteipf the freedom of movement
contained in Article 2 of Protocol No. 4 to the Bpean Convention on Human Rights, in
conformity with paragraph 3 of this provision:

“No restrictions shall be placed on the exercisdhefse rights other than such as are in
accordance with law and are necessary in a demacriaciety in the interests of national
security or public safety, for the maintenancewfre publi¢ for the prevention of crime, for
the protection of health or morals, or for the protion of the rights and freedoms of othiers

61. In the cas®aimondgthe Court considered that it was possible totltiveé freedom of
movement of a member of the mafia, in view of theeat the mafia constitutes to tbedre
public®®. This decision should thus apply to analogous aiistances as regards terrorism.

[...]

XXI
Possible derogations

1. In time of war or [exceptional] public emergengliich threatens the life of the nation

[and if emergency has officially been proclaimeal]State may adopt measures temporarily
derogating from some obligations ensuing from tle@@ntion and from the United Nations

International Covenant on Civil and Political Rightto the extent strictly required by the

exigencies of the situation.

2. The States can nonetheless never, and whateseacts of the person suspected of
terrorist activities, derogate from the right tofdi as guaranteed by these international
instruments, from the prohibition against torture inhuman or degrading treatment, from

the principle of legality of sentences and of measuas well as from that of the ban of the
criminal retroactivity.

3. Moreover, States can never, even when basingsiiges on a time of war or an
emergency threatening the life of the nation, juscts prejudicial to humanitarian law and
to mandatory standards of international law or noloservance of fundamental principles
that guarantee a fair trial.

4. The circumstances which led to the adoption wéhsderogations need to be
reassessed on a regular and frequent basis withptivpose of lifting these derogations as
soon as these circumstances no longer exist.

62. Sed_ awless v. IrelandNo 3, £' July 1961, which indicates what are the parameters
that permit to say which are the situations of ‘pulkemergency threatening the life of the
nation”.

63. The Court acknowledges a large power of apatiea to the State to determine
whether the measures derogating from the obligatioh the Convention are the most
appropriate or expedient:

“It is not the Court's role to substitute its view/ta what measures were most appropriate or
expedient at the relevant time in dealing with aneegency situation for that of the

% Raimondo v. Italy22 February 1994; see alGoizzardi v. Italy16 November 1980.
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Government which have direct responsibility forabishing the balance between the taking
of effective measures to combat terrorism on the ltand, and respecting individual rights

on the other (see the above-mentioned Irelandeslhited Kingdom judgment, Series A no.
25, p. 82, para. 214, and the Klass and Others erntany judgment of 6 September 1978,
Series A no. 28, p. 23, para. 49}

64. Article 15 of the Convention gives a broad ausation to contracting States to
derogate from the obligations set forth by the Gnion ‘in time of war or other public
emergency threatening the life of the natiohhis Article has been referred to by several
States, notably in cases where they were confrdmteadrrorism.

65. Derogations are however limited by the texAdfcle 15 itself (‘No derogation from
Article 2, except in respect of deaths resultimngrfrlawful acts of war, or from Articles 3, 4
(paragraph 1) and 7and ‘to the extent strictly required by the exigenciethe situatiory).

“As the Court has stated on many occasions, Arfdi@dashrines one of the most fundamental
values of democratic societies. Even in the mds$icult circumstances, such as the fight
against terrorism and organised crime, the Conwantprohibits in absolute terms torture
and inhuman or degrading treatment or punishmemiiké most of the substantive clauses of
the Convention and of Protocols Nos. 1 and 4, Bt makes no provision for exceptions
and no derogation from it is permissible under @gil5 8 2 even in the event of a public
emergency threatening the life of the nation {>2).

66. The Court was led to judge cases in which Arti& was referred to by the defendant
State. The Court affirmed therefore its jurisdintito control the existence of a public

emergency threatening the life of the natiomhéreas it is for the Court to determine whether
the conditions laid down in Article 15 (art. 15) fthe exercise of the exceptional right of
derogation have been fulfilled in the present t&se

67. Examining a derogation on the basis of Artiddein theBrannigan and Mc Bridease
(26 May 1993), the Court agreed that this derogatvas justified by the reinforcement and
the impact of terrorism and that, when decidingptd someone in custody, against the
opinion of the judicial authority, the Governmemd dot exceed its margin of appreciation. It
is not up to the Court to say what measures woedd fit the emergency situations since it is
the direct responsibility of the governments togheup the situation and to decide between
towards efficient measures to fight against tesraror the respect of individual rights:

“The Court recalls that it falls to each ContractiState, with its responsibility for "the life of
[its] nation", to determine whether that life isréatened by a "public emergency” and, if so,
how far it is necessary to go in attempting to ceene the emergency. By reason of their
direct and continuous contact with the pressingdseaf the moment, the national authorities
are in principle in a better position than the imational judge to decide both on the
presence of such an emergency and on the naturecp of derogations necessary to avert
it. Accordingly, in this matter a wide margin of@pciation should be left to the national

st Brannigan and McBride v. United Kingdo26 May 1993, § 59.

52 | abita v. Italy 6 April 2000, § 119. See aldreland v. United Kingdom18 January 1978, A n° 25, § 163;
Soering v. United KingdonY July 1989, A n° 161, § 8&hahal v. United Kingdoml5 November 1996, § 79;
Aksoy v. Turkeyl8 December 1996, § 6Aydin v. Turkey25 September 1997, § 84ssenov and Others v.
Bulgaria, 28 October 1998, § 9%elmouni v. France28 July 1999, § 95.

¢ Lawless v. Irelandl July 1961, An° 3, § 22.
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authorities (see the Ireland v. the United Kingdoaigment of 18 January 1978, Series A no.
25, pp. 78-79, para. 207).

Nevertheless, Contracting Parties do not enjoy alimited power of appreciation. It is for
the Court to rule on whether inter alia the Statemve gone beyond the "extent strictly
required by the exigencies" of the crisis. The dsirmemargin of appreciation is thus
accompanied by a European supervision (ibid.). A tsame time, in exercising its
supervision the Court must give appropriate weighsuch relevant factors as the nature of
the rights affected by the derogation, the circianesés leading to, and the duration of, the
emergency situatioft*

68. Concerning the length of the custody afterstyr@nd even if the Court recognizes the
existence of a situation that authorises the usiriéle 15, 7 days seem to be a length that
satisfies the State obligations given the circun=&>, but 30 days seem to be too Idhg

69.  The general observation n° 29 of the UN Humagh® Committe¥ on Article 4 of
the International Covenant on Civil and PoliticagiRs (16 December 1966) need also to be
taken into consideration. This general observationls to limit the authorised derogation to
this Covenant, even in cases of exceptional cirtamces.

XXII
Compensation for victims of terrorist acts

For reasons of equity and social solidarity, Statbsuld concern themselves with the
situation of persons who have been the victimsegbtist acts and who suffered attacks to
their person, their health or their property, adl we their successors. States shall ensure that
they obtain fair compensation.

* % %

* Brannigan and Mc Bride v. United Kingdo@6 May 1993, § 43.
%5 SeeBrannigan and Mc Bride v. United Kingdo26 May 1993, 8§ 58-60.
% SeeAksoy v. Turkeyl8 December 1996, §§ 71-84.

" Adopted on 24 July 2001 at its 1950th meeting,daemriment CCPR/C/21/Rev.1/Add.11.
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