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Introduction

1. The Group of Specialists on Human Rights andRilght against Terrorism (DH-S-
TER) held its 1st meeting in StrasbouRglais de I'Europefrom 26 to 28 November 2001
with Mr Philippe BOILLAT (Switzerland) in the Chair

2. The list of participants is set out in Appendlixrhe agenda, as adopted, is set out in
Appendix Il, as are the references of the workiagess.

3. At the meeting, DH-S-TERter alia:

- examined the terms of reference received ftbexCDDH and decided how its work
would be organised;

- held a hearing with NGOs;

- drew up an interim activity report containingstipreliminary elements with a view to
drawing up the future guidelines and the explayateport thereto (Appendix IlI).

ltem 1 : Opening of the meeting and adoption of thagenda
4, See introduction.
Iltem 2 : Role and terms of reference of the DH-S-TE

5. Following the terrorist attacks of 11 SeptemB601, the Ministers' Deputies had
asked the CDDH to draw up guidelines based on dextocprinciples for dealing with
movements threatening the fundamental values andiples ofthe Council of Europésee
extracts from the CDDH report, documdditi-S-TER (2001) X On that basis, the CDDH
had set up the DH-S-TER, giving it the terms oérefce set out iAppendix V.

6. The DH-S-TER noted that, under these terms fareace, it was responsible for

drawing up, by 30 June 2003uidelinesreminding member States of the principles for
safeguarding human rights which should guide thefiions in fighting terrorism in a manner

which respected democracy and the rule of law.a$ wnvisaged that the DH-S-TER would
hold three meetings and submit a final activityoésetting out its draft guidelines to the
CDDH in time for the latter's 53rd meeting (25-261d 2002).

7. The DH-S-TER noted the setting up of a Multiggonary Group on international
action against terrorism (GMT)instructed with the task of improving the efficogy of the
Council of Europe's existing instruments for conmgptterrorism,or of suggesting, if
necessary, new instruments in this field. The DAER had been asked to draw up an
interim activity report during the present meetindnich would be forwarded to the GMT as
the CDDH contribution and would be presented to@MT, if need be, by the Chair of the
DH-S-TER (see item 4 of the agenda).

Iltem 3 : Hearing with representatives of NGOs and ther bodies

* See Communiqué on international action againsbrism, adopted by the Committee of Ministers sitl®9th
session (7-8 November 2001).
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8. In accordance with the decisions of the CDDH, BH-S-TER held a hearing with
representatives of four non-governmental orgammeatand with the European Coordinating
Group for National Institutions for the PromotiondaProtection of Human Rights. The
hearing took place on the afternoon of 26 Noven2i9éx1.

9. The Chair reminded the participants that the afnthe consultation was to obtain
reactions, opinions, information and suggestioomfNGOs early enough for the DH-S-TER
to be able to take them into account before strtis work. After the individual
presentations, an exchange of views with the DHER Took place.

Statements by those invited to the hearing

10. The statements by those invited to the heahiglighted the issues which they
viewed as particularly sensitive as regards hungirts and the rule of law in the combating
of terrorism.

11. They stressed in particular that:

a. the future guidelines should on no account tereauman rights protection under the cover of
effective measures to combat terrorism, howevadtitegte those might be;

b. the content of the guidelines would certainlyneoto the attention of persons beyond the
confines of our continent, even if they were airpédarily at European States, and this is something
which should be kept in mind during the elaboratibthese texts;

C. the respect of the rule of law was vital, inghgdfundamental international obligations in the
area of human rights;

d. there could be no derogation from certain funelatad rights andthat any erosion of
fundamental rights as protected today by the Cdwfi¢urope was to be avoided at all costs;

e. the Convention and the case-law of the Courttbaguide all thinking on the subject. For
certain aspects, however, considerations shouldogmnd that case-law. In this respect NGO
representatives suggested making a fair trial & tbquesting State a prerequisite for granting
extradition®

f. as the Court’s case-law was evolving, it wastodie excluded, from the point of view of one
NGO representative, that the Court may now assessejuirements linked to the right to respect for
private life more rigorously, for example as regawhdercover agents in respect of which the latest
available case-law dates back ten years.

Exchange of views with the members of DH-S-TER

12.  This exchange of viewscused in particular on the following three quass which
were asked to those invited to the hearing:

2 Amnesty International, International Federatiom féuman Rights, International Commission of Jurists
Committee on the Administration of Justice.

® They recalled that in principle the Court does aegtlude that, for example within the framework asf
extradition procedure, the question of a requestmate’s respect of the requirement of a fair tdalld
exceptionally be raised. In a decision of 4 May @@@livered in the case dfaletelic v. Croatia(application
No. 51891/99), a Chamber of the Court (IVth Seqtimund an application introduced by a person hdraler

to the International Criminal Tribunal for the Fanugoslavia (ICTY) inadmissible as, taking intxzaunt the
Statute of the ICTY and its internal rules, thebtinal offered all the necessary guarantees, inofuttiose of
impartiality and independence.
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In the experience of your organisation, what fdxe the central topics to reiterate in
guidelines for member States on human rights amdriem?

What specific human rights could be restrictethe fight against terrorism and under
which conditions?

Are you aware of any specific proposals whichehlbeen or are being made to amend
current national laws or to adopt new legislationthe fight against terrorism, which
could restrict human rights?

During the debate, those invited to the heanaiged the following points in

particular:

a.

b.

A definition of terrorism did not seem possibte desirable to them.

In all cases, describing an act as a terroms$t maust not restrict or have as a
consequence any restriction of the human righter@did under the Convention,
particularly its Articles 7-11.

Extension of powers of investigation (body-skags; house searches, phone-tapping)
is a subject for preoccupation. Any measures ofsttamt should at one moment or
the other be subject to judicial control.

The fight against terrorism extends the scopetli@ use of pro-active criminal

investigation policies, implemented before the erinas been committed. Within this
policy, the handling of personal data concerningjvimluals, with respect to whom

information has been collected because they belongertain groups or because of
their participation in certain events, has a deeisole to play. Therefore, in particular
the handling of data by security or investigatienviges, must conform with the rules
defined in Convention No. 108 of 28 January 1981.

The fight against terrorism is carried out tlglo@an intensification of the exchange of
information between the security services of vagi@tates, member States of the
Council of Europe and other States. It is imporiarthis respect that these exchanges
do not reduce the level of protection of persoratadto which persons under the
jurisdiction of the member States of the CounciEofope have the right, both under
the above-mentioned Convention No. 108, for theeStahat have ratified it, and
under Article 8 of theEuropean Convention on Human Righfisr all the member
States of the Council of Europe.

Any detention had to comply with the basic rulesich as notifying grounds of
detention in a language understood by the persourt supervision of detention,
habeas corpusregular checks on the need for detention, pdagilmf appeal and
other rights of the defendant.

Any detention had to be subject to court sugemi Those invited to the hearing
mentioned the problem of detention for an undefipedod of time based on secret
testimony. They recalled that any criminal and adstiative procedures had to
comply with the international standards concerrirggright to a fair trial and that the
right for imprisoned terrorists should be guaradt€eo solitary confinement or
prolonged periods where communication was not athwawyer should be allowed
contact with the defendant in both remand custody administrative detention, and
monitoring communication between the lawyer andchent should be avoided).
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h. Extradition was a key element in countering impu but there was to be no
extradition to a country where there was a riskmfinfair trial, inhuman or degrading
treatments, torture or the death penalty. They lletathe importance of strict
maintenance of th@on-refoulementlause in texts for combating terrorism, while
pointing out that this should not result in impyrfibllowing the principle aut dedere,
aut judicare”.

I. Requests for asylum were another area of conCerare was a danger af priori
assessment in the light of efforts to combat te&smoy based on elements of
discrimination such as race or ethnic origin ofspes requesting asylum (drifting
towards racism).

J- There was a need for systematic monitoring atofean level of "emergency”
legislation: a need for regional machinery to chélo& conformity of emergency
legislation with the Convention and its case-lawmd awith other texts such as
European Committee for the Prevention of Torturel danhuman or Degrading
Treatment or Punishment (CP@jrectives or the general comment no. 29 of the
United Nations. Mention was made to the failurespécial legislation for combating
terrorism with negative impact on public opinionigtrust of the State and notably the
courts) when theoretically temporary legislatiocdrae a fixture.

K. The activities of the Council of Europe shoutdliased also on non-European sources
such as, for example, the case-law of the Inter#Acam Court of Human Rights,
which had had to deal with a number of cases rajaty terrorism, as well as to the
work of the special rapporteur of the United Nasi@n the independence of judges
and lawyers.

14. At the end of the hearing, the Chair thankex ghrticipants for the wealth of ideas

and information contributed. It was decided tha NGO representatives would receive the
Group's meeting reports in time to allow them todsg any proposals. The Chair also invited
the NGOs to pass on to the Group of Specialistscasg-law they regarded as relevant in this
field.

15. The DH-S-TER noted that its next meeting waantdude an exchange of views with
national counter-terrorism specialists. In thismection, participants were reminded that the
CDDH had asked the delegations to the DH-S-TERitaylwith them, where possible, and at
the expense of their authorities, an expert witacgg knowledge of combating terrorism.
The presence of these experts was particularlyatdsifor the Group's next meeting (13-15
February 2002), so that they could comment on th# duidelines being prepared.

Iltem 4 : Drafting of the interim activity report

16. The DH-S-TER proceeded with the drafting ofintterim activity report, setting out
the first preliminary elements considered by theuprat this stage for the future guidelines
and the explanatory report.

First preliminary elements for the elaborationtaf uidelines

17. Firstly, the DH-S-TER expressed the view thanhn rights must not be perceived by
public opinion, under any circumstances, as a hamck to effectively fighting terrorism,
whether at national level or within internationabperation.
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18. It also noted that the case-law of the Cound(the former Commission) was not
solely configured around the limits imposed on &an their fight against terrorism, but
contained many points demonstrating that the C@umd the former Commission) were fully
aware of the absolute necessity for States totefedg combating terrorism.

19. It was stressed that the States were under s#tivieo obligation to protect the
fundamental rights of everyone within their jurisibn against possible terrorist acts, notably
their right to life as guaranteed in Article 2 b&tConvention.

20. The DH-S-TER was of the opinion that, in aleets, what was important was that
measures were never taken in an arbitrary manrgeicanld, at a given time, be subject to
court supervision. It also agreed on the need twurenthat the implementation of such
measures was not done in a racist mannééli(' de facies offence based on physical
appearance) or discriminatory way contrary to Aetit4 of the Convention.

21. It was reiterated that one of the Group's tagks to list the key points, drawing on the
numerous sources of inspiration, with which it cbdevelop the guidelines. In this respect,
the case-law of the Court, as pointed out by th®B8see documer@DDH (2001) 32, was
obviously a prime source. The work of DH-S-TER dHdoreflect this case-law, without,
however, limiting itself to “making a photographf/iti. The Group would keep in mind the
evolving character of the Court’s case-law withpexg to certain ever-changing aspects of the
terrorist phenomena. It observed in particular Huahe States had already taken initiatives in
the fight against terrorism. The Group would conseqly have to raise certain issues in its
guidelines which were not necessarily reflectedtha present case-law. The DH-S-TER
would also draw on work carried out within the éaitNations and the European Union.

22.  The Group agreed that the guidelines had todoeise, limited to the fundamental
points and seek to instruct. For this reason it thasight that the guidelines should reiterate
some points, even if these were not at issue ilCthet's case-law.

23. The task was to draw the attention of Statet lthd adopted, were in the process of
adopting or intended to adopt, anti-terrorism ligisn to the imperatives of human rights
and the rule of law.

24.  The basis for discussion was document CDDHXPG@, which contains a collection
of pertinent texts, as well as, more particuladpcumentDH-S-TER (2001) 2("Fight
against terrorism: Elements with a view to the elaion of guidelines based on the respect
of Human Rights and the rule of [§wprepared by the Chairman of the DH-S-TER in co-
operation with the Secretariat. The latter docuna@émied to facilitate the Group’s discussions
by providing a draft framework for the future guides, without any prejudice as to the result
of the debate.

25. On the whole, the DH-S-TER favoured the generapproach advocated in the
document. A preliminary discussion took place on t@ qualification of terrorism as a
permanent source of human rights violations and onts condemnation, whatever its
political reasoning. It was decided to come back tthese points at the next meeting (13-
15 February 2002), in particular on the possible waling which could be retained in the
future preamble of the guidelines. At this stage hte DH-S-TER agreed to reiterate in the
preamble:

- the fact that human rights protection cannot be mvoked as an excuse or justification of
terrorism;
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- the need to bring criminals to justice, as well sithe States' imperative duty to protect the
fundamental rights of everyone within their jurisdiction against possible terrorist acts;

- the need to fight terrorism effectively by reirdimg national measures and international
cooperation;

- the need to prevent terrorism, in particular bynbating poverty throughout the world or by
seeking political settlements to conflicts whilecearaging inter-cultural and inter-religious dialeg
to foster cohesion in our societies.

26.  Although the DH-S-TER felt it was crucial tacinde these points in the preamble of
the guidelines, it agreed that it had to focuseifforts above all on a certain number of
guidelines deriving from the respect for human tsgéind the rule of law in the fight against
terrorism.

27.  Since terrorism was a phenomenon which evokled took on many forms, the
guidelines should not only be inspired by the amstances of the moment, by definition
temporary, but have a fundamental nature that weutglive the test of time. Moreover, the
DH-S-TER is aware that its terms of reference emgdd to the perspectivef human rights
protection and the rule of lavio avoid interference with the work of the GMEésparagraph
7 above).

28. Possible definition of the offence of terrorisnThere was prolonged discussion on
whether or not to define terrorism as such. Theais/risk, in the absence of a definition of
terrorism accepted by all the States, was that 8tate would adopt its own definition. This
approach had two major drawbacks; the first was tthea States could frame an excessively
broad definition of terrorism and, consequentlyplgpcertain measures restrictive of
fundamental rights to crimes or offences that cowt be considered as terrorist acts; the
second was that this might lead to diverging imetiggions on an international level and,
consequently, hamper effective cooperation betwberStates in fighting terrorismn any
event, however, the experts did not consider thatdefinition of terrorism fell within the
terms of reference entrusted to the DH-S-TER.

29. Extradition— The DH-S-TER recalled that extradition was aseatial procedure for
effective international co-operation in the figlgaist terrorism. However, according to the
Court’s case-law, if a State has received a redoesxtradition, it must obtain a guarantee

“ In this context, one expert supplied a draft défin of the offence of "terrorism":

1. Terrorism is any serious act, committed intemdity and in breach of the law, defined in
national legislation in conformity with Article & the European Convention on Human Rights, with the
aim and having the effect of seriously underminingotably by intimidating a country's people - or
destroying the fundamental political, economic andial institutions of a member State of the Colunci
of Europe or an international organisation withie furisdiction of the member States; member States
or organisations not gravely and persistently viotathe principles, values and fundamental rigirts
which Council of Europe is founded.

2. Nothing in this definition shall be regardedpasventing any Council of Europe member State
from:

(a.) prosecuting acts defined under the criminal lawn&ésngements of common law in the
absence of the description set out in § 1 of tlesemt article;

(b.) establishing its competence concerning ingingnts linked to terrorism in cases where it
refuses to hand over or extradite an individuapeated or convicted of such an infringement
to another member State.
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from the requesting State that the person likelgdaxtradited would not be condemned to a
death sentence or, in the event of such a sentgnthat it would not be carried out.
Moreover, it must ensure that the person wouldb&subjected to torture or inhuman and
degrading treatment. In this context, the DH-S-Ti€Balled, in the light of the Court’s case-
law, that it was not excluded that the extraditofran individual to a State in which he runs
the risk of being sentenced to life imprisonmenthaiit any possibility of early release may
raise an issue under Article 3 of the Convention

30. The Group also pointed out that in the lighthe Court’s case-law, it was not to be
excluded that an issue might exceptionally arisdeurArticle 6 of the Convention by an
extradition decision, in circumstances where thgitifite has suffered or risks suffering a
flagrant denial of a fair trial in the requestinguatry or in another countty

31. Request for asylum There was a discussion on asylum requests indhext of the
fight against terrorism. It was inter alia stathdtta State where a request for asylum is made
has the duty to ensure that the retunef@ulemen) of the applicant to his/her country of
origin or to another country will not expose him/lie the death penalty, to torture or to
inhuman and degrading treatment. In this contdeteace was also made to the risk of denial
of justice in the country of origin or in anotheumtry.

32. It was also pointed out that, if it was suspeédhat an asylum seeker belonged to a
terrorist organisation or might have participated terrorist acts, the above-mentioned

obligation would apply, but the requested Stataukhbave the right to take any exceptional

supervision measures (for example, [house arredtljgation to present him/herself regularly

to the police authorities). If, on the other hatitere were good reasons to believe that the
applicant had participated, in one way or anotimesa, terrorist act, and that it was impossible

for the State concerned to extradite, expel orrmethe applicant, because he would be
exposed to the death penalty or to torture or irdrurand degrading treatment, the State
should, in so far as possible, judge himut'dedere, aut judicate

33. Competent jurisdictions- The Group examined the question of whether it wa
legitimate to set up special courts to judge téstamcts. It was pointed out that, whatever
jurisdiction would be called upon to judge thesésathey must meet the requirements of
Article 6 of the Convention (independent and imigttibunal established by law).

34. Derogations in case of emergeneyThe DH-S-TER considered that several issues
raised by a possible application of Article 15 lod# tConvention should be examined in depth
at a more advanced stage of its reflection process.

35. At the end of this examination, the DH-S-TER@ed its “first preliminary elements
for the elaboration of the guidelines” as set auAppendix Il1.

36. The DH-S-TER agreed to examine during its meee¢ting:

* See the Court’s Final decision as to the admigsilm the Einhorn v. Francecase, 16 October 2001, § 27.

¢ See theSoering v. United Kingdoroase, 7 July 1989, 8 113, confirmed by the Cauidriozd and Janusek
v. France and Spajn26 June 1992, § 110, and in its Final decisiortoathe admissibility in theésinhorn
v. Francecase, 16 October 2001, § 32.

" House arrest is a very problematical measures & direct interference — and in some circumstafmean
undefined period of time — to the freedom of movetmuaranteed by Article 5 of the Convention, withthe
person concerned having the opportunity to prowdhbr “innocence” within a judicial procedure. The
legitimacy of this measure and the conditions sfapplication will still need to be discussed thugialy within
the DH-S-TER.
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- the other provisional elements mentioned in denDH-S-TER (2001) 2 as
contained in Appendix [\hereafter;

- the issue of regular assessment, by the Stateeowed, of emergency legislation that
may be adopted in the fight against terrorism, \@ithew to repealing this legislation, or parts
of it, as soon as the reasons for its existenca@tenger at hand (in this context it agreed to
examine the General Comment No. 29 (state of emeywef the Human Rights Committee

of the United Nations of 31 August 2001);

- the possibility for additional guidelines, on @gtion taken against the property of
terrorist organisations (freezing of the sources fioancing terrorism); (ii) the media
coverage of terrorist acts in the light of Artidlé of the Convention.

First preliminary elements for the draft of theultgexplanatory report

37. These first elements, extracts from document3dHER (2001) 2, are contained in
Appendix lIl. They will be subjected to an in-depth examinatirihe 3¢ meeting together
with those contained in_Appendix IY6 the present report, which are also extractsnfro
document DH-S-TER (2001) 2.

38. The members of the DH-S-TER were invited tongmait all observations and
proposals for amendments of these texts, as we#fagences to judgments and decisions of
the Court and the former Commission, or to othetstehat they wished to insert in the future
explanatory report. The time-limit for sending swemarks (by e-mail) was set_at 31 January
2002

Interim activity report

39. As has already been indicated (see paragrdy@iow), the DH-S-TER was called to
prepare, during the present meeting, an interinvigctreport, to submit for information to
the Multidisciplinary Group on international actiagainst terrorism (GMT).

40. The DH-S-TER elaborated the interim activitpad as contained in Appendix Ik
was composed of the following parts:

l. First preliminary elements for the elaboratidrifee guidelines,
Il. First preliminary elements for the elaboratithe future explanatory report.

41. The DH-S-TER also found it would be usefulramsmit documentEDDH (2001) 32
prov. mentioned above (see paragraph 24 aboveetGMT.

42.  The Chair of the DH-S-TER, in his capacity epresentative of the CDDH within the
GMT, would present these documents during the fingeting of that Group (12-14
December 2001) if necessary.

ltem5 : Dates of the next meetings

43. The DH-S-TER took note of the following dates:

2" meeting:  13-15 February 2002
- 3% meeting:  17-19 April 2002
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44.  The result of its work would be examined by @BDH at its 53 meeting (25-28
June 2002).
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Appendix Ill : INTERIM ACTIVITY REPORT

drawn up by the DH-S-TER
at its 1st meeting (26-29 November 2001)

Preliminary Note

The present interim activity report has been drajrin response to the CDDH's request to
provide the Multidisciplinary Group on internatidreection against terrorism (GMTvith an
initial idea of the work in progress within the Gmof Specialists on Human Rights and the
Fight against Terrorism (DH-S-TER)

The present report contains the first provisionaients adopted at this stage by the DH-S-
TER, at the end of its 1st meeting (26-28 Noven#8¥)1), with a view to drawing up future
guidelines for the fight against terrorism geareddspect for human rights and the rule of
law. It also contains provisional elements for greparation of the draft explanatory report
accompanying the future guidelines.

The report is composed of three parts:

l. First preliminary elements for the elaboratidritee guidelines (p.16)
Il. First preliminary elements for the elaboratiirthe future explanatory report (p.19)

It goes without saying that the following texts dhe result of the DH-S-TER's initial
discussions and can in no way be considered degéror prejudice the work still to be carried
out.

It is recalled that the terms of reference of the&-8-TER received from the CDDH are set out
in Appendix Vhereafter.

& Set up by the Committee of Ministers during it9tt0session (7-8 November 2001), the GMT has been
charged with improving the efficiency of the exigtiinstruments of the Council of Europe in the fighgainst
terrorism.

° Set up by the CDDH during its 82meeting (6-9 November 2001, docum&RDH (2001) 35. The terms of
reference of the DH-S-TER appear_in Appendikérfeafter.
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l. First preliminary elements for the elaboration
of the guidelines

Preliminary note:

The present elements reflect the discussions heidglthe first meeting of the DH-S-TER
(26-28 November 2001).

The structure of these elements will be revisedaly on completion of the work done by
the DH-S-TER (April 2002).

Preamble

[..]

[a.] [Qualification of terrorism as a permanent souce of human rights violations:
iIssue to be examined at the 2nd meeting (13-15 Felary 2002)]

[b.] [Condemnation of terrorism, whatever its pold reasoning: issue to be examined at
the 2nd meeting (13-15 February 2002)]

[c] [Recalling that an effective fight against terorism can be led whilst respecting
human rights and the rule of law;

[d.] Also recalling that a terrorist act can neverbe excused or justified, by citing the
protection of human rights as a motive and that thebuse of rights is never protected,

[e.] Stressing firmly that defending a democratic sciety requires that the presumed
perpetrators, organisers and sponsors of terrorisattacks are brought to justice;

[f.] Reaffirming the imperative duty of States toofect the fundamental rights of its
populations against possible terrorist acts;

[0.] Convinced about the need to prevent terrorismparticular by combating poverty
throughout the world or by seeking political settents to conflicts while encouraging inter-
cultural and inter-religious dialogue to foster esion in our societies;]

Positive obligations of States

1. States are under a positive obligation to ptatee human rights of everyone within
their jurisdiction, as guaranteed by the Conventiespecially the right to life such as
guaranteed by itarticle 2.

2. This obligation justifies the measures they nele in the fight against terrorism,
providing that these measures respect human ragidshe rule of law, while excluding any
form of arbitrariness and subjecting them to arreypate judicial control.

° For the attention of the members of DH-S-TERragraph 25 of the meeting report recalls thdisaussion
took place within the DH-S-TER on the qualificatiof terrorism as a permanent source of human rights
violations and on its condemnation, whatever ittipal reasoning. It was decided to come backhese points

at the 2 meeting of the DH-S-TER (13-15 February 2002)panticular on the possible wording which could be
retained in the future preamble of the guidelines.
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Extradition, expulsion and return (“refoulement”)

1. Extradition is an essential procedure for effeecinternational co-operation in the
fight against terrorism.

2. If a State has received a request for extraditibe requesting State must guarantee
that:

(1) the person likely to be extradited will not bendemned to a death sentence;
(i)  inthe event of such a sentencing, that it wdt be carried out.

3. [It is not excluded that an extradition decismight exceptionally raise an issue under
Article 6 of the Convention, in circumstances whéhe fugitive has suffered or risks
suffering a flagrant denial of a fair trial in thequesting country]

4. [It is not excluded that the extradition of awlividual to a State in which he runs the
risk of being sentenced to life imprisonment withany possibility of early release may raise
an issue under Article 3 of the Conventign

5. It is the duty of a State that has received quest for asylum to ensure that the
possible return fefoulemenr?) of the applicant to his/her country of origin t3¥ another
country will not expose him/her to the death pandti torture or to inhuman and degrading
treatment. The same applies to expulsion.

6. In all cases, the processing of the extraditiba,expulsion or theefoulementneeds
to be carried out with respect for the dignity bEtperson concerned, and avoiding any
inhuman or degrading treatment.

Detention

1. A person deprived of his/her liberty for terson shall not, under any circumstances,
and like any other person, be submitted to torturemhuman or degrading treatment, such as
total sensorial isolation. Furthermore, his/hehtitp have the legality of custody examined
should not be subject to limitation in conformitythvArticle 5 para. 4 of the Convention,
except in situations in which a State has made @daddion under Article 15 of the
Convention.

2. A person deprived of his/her liberty for terson shall, in principle, be treated like any
other prisoner. The specific characteristics of tight against terrorism can nevertheless
require different treatment for such a person,ig@algrly concerning:

(1) the regulations concerning communications betwihe lawyer and his/her client;
(i)  supervision of correspondence;
(i)  placing terrorists in specially secured qeast

1 For the attention of the members of DH-S-TERIotation from theSoering v. United Kingdoroase, 7 July
1989, § 113, confirmed by the Courtimozd and Janusek v. France and Sp&ié June 1992, § 110, and in its
Final decision as to the admissibility in thehorn v. Francecase, 16 October 2001, § 32.

2 For the attention of the members of DH-S-THiotation from the Court's Final decision as tet
admissibility in theEinhorn v. Francecase, 16 October 2001, § 27.

* For the attention of the members of DH-S-TERparagraph 1 of the previous “guidelinefetjuest for
asyluni.
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(iv)  the separation of terrorists within the onespn or among different prisons

(...),
under the condition that the measure taken is propionate to the goal to be attained.
Jurisdiction of courts

Whatever courts may be called upon to judge tatr@cts, they must respect the criteria of
Article 6 of the Convention (independent and imigttibunal established by law).

[...]

Il - First preliminary elements for the elaboration
of the future explanatory report

Preliminary note The precise wording which could be retained kar paragraphs below will
be examined by the DH-S-TER at itS theeting (13-15 February 2002).

AIM OF THE GUIDELINES

1. The guidelines concentrate mainly on the limdsbe considered and that States
should not go beyond, under any circumstances, hair tlegitimate fight against
terrorismt® °*”. The main objective of these guidelines is notiéal with other important
guestions such as the causes and consequencesoakme, which are simply mentioned in
the Preamble to provide a background.

LEGAL BASIS

2. The specific situation of States parties toE@HR should be recalled (Article 46 of
the ECHR: the compulsory jurisdiction of the Couexecution of judgments by the
Committee of Ministers The case-law of th&uropean Court of Human Righis thus a
primary source for defining guidelines for the figtyainst terrorism. The UN Covenant Il on
Civil and Political Rights and the observationstleé UN Human Rights Committee should
also be mentioned.

GENERAL CONSIDERATIONS

1n this respect, the admissibility decision of themer European Commission of Human Rights indage of
Venetucci v. ltaly(application No. 33830/96) of 2 March 1998 indegsathat: it must be recalled that the
Convention does not grant prisoners the right toade the place of detention and that the separdtmm their
family are inevitable consequences of their detenti

** The terms of reference given by the CDDH (whiclofes those of the Committee of Ministers) are clea
this point. They are reproduced_in Appendixofthe present report, p. 35.

** The Group of Specialists on Democratic Strategigsdealing with Movements threatening Human Rights
(DH-S-DEM) has not failed to confirm the well-foundednesshig approach :On the one hand, it is necessary
for a democratic society to take certain measurfea preventative or repressive nature to protestlitagainst
threats to the very values and principles on whiddt society is based. On the other hand, puhblitharities
(the legislature, the courts, the administrativetteities) are under a legal obligation, also whesking
measures in this area, to respect the human rigind fundamental freedoms set out in the European
Convention on Human Rights and other instrumentgiich the member States are bourgke documeribH-
S-DEM (99) 4 Addendur§ 16.

¥ Finally, the European Court of Human Rights hasaalr attention to the danger that some legislatieasures
may pose of dndermining or even destroying democracy on thenggoof defending’it SeeKlass and Others v.
Germany 6 September 1978, Series A n° 28, § 49.
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3. The Court recalls the balance between, on one m@& the defence of the
institutions and of democracy, for the common inteest, and, on the other hand, the
protection of individual rights: “ The Court agrees with the Commission that some
compromise between the requirements for defendirgmdcratic society and individual
rights is inherent in the system of the Convention

4. The Court also takes into account the backgroundof the cases linked to
terrorism: “ The Court is prepared to take into account the bgodund to the cases
submitted to it, particularly problems linked to éhprevention of terrorisre.

5. Definition - Neither the Convention nor the case-law of tleeir€give a definition of
terrorism. The Court always preferred to adopt seday case approachhe Parliamentary
Assembly however, indicated thatThe Assembly considers an act of terrorism to gy ‘a
offence committed by individuals or groups resgtito violence or threatening to use
violence against a country, its institutions, itspplation in general or specific individuals
which, being motivated by separatist aspirationstramist ideological conceptions,
fanaticism or irrational and subjective factors,indended to create a climate of terror among
official authorities, certain individuals or groups society, or the general public?”

6. As to the notionsdenuinedemocracy and “rule of law’, as there is no definition, the
main characteristics may be found in the Courtsedaw [...].

* % *

Preamble

[a.] [Qualification of terrorism as a permanent see of human rights violations: issue to
be examined at thé®meeting (13-15 February 2002)]

7. The General Assembly of the United Nations ras®@s that terrorist acts aractivities
aimed at the destruction of human rights, fundaaleénéedoms and democracy, threatening
the territorial integrity and security of States,eddabilizing legitimately constituted
Governments, undermining pluralistic civil societyd having adverse consequences for the
economic and social development of States

2 Klass and Others v. German§ September 1978, A n° 28, § 59. See &sogan and Others v. United
Kingdom 29 November 1999, A n° 145-B, § 48.

¥ncal v. Turkey9 June 1998, § 58. See also the chstand v. United Kingdoml8 January 1978, A n° 25, §§
11 and following,Aksoy v. Turkeyl8 December 1996, 8§88 70 and &na v. Turkey25 November 1997,
88 59-60; andUnited Communist Party of Turkey and Others v. 84rB0 November 1998, § 59.

% Recommendation 1426 (1999Furopean democracies facing up to terrori€28 September 1999), § 5.

2 For the attention of the members of DH-S-TERragraph 25 of the meeting report recalls thdisaussion
took place within the DH-S-TER on the qualificatiof terrorism as a permanent source of human rights
violations and on its condemnation, whatever ititipal reasoning. It was decided to come backhese points

at the 2° meeting of the DH-S-TER (13-15 February 2002)panticular on the possible wording which could be
retained in the future preamble of the guidelines.

22 Resolution 54/1641uman Rights and terrorisnadopted by the General Assembly, 17 December.1999
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[b.] [Condemnation of terrorism, whatever its padl reasoning: issue to be examined at
the 29 meeting (13-15 February 2002)]

[c] [Recalling thatan effective fight against terrorism can be ledlsthiespecting human
rights and the rule of law;]

[d.] Also recalling that a terrorist act can nevdre excused or justified, by citing the
protection of human rights as a motive and thatahese of rights is never protected;

[e.] Stressing firmly that defending a democratiogety requires that the presumed
perpetrators, organisers and sponsors of terroasiacks are brought to justice;

8. Reference to Article 6 (right to a fair trial). Quote the relevant case-law. -
Resolution 1368 (2001), adopted by the Security Codil at its 4376" meeting, on 12
September 2001 (extracts): The Security Council, (...) Reaffirmingthe principles and
purposes of the Charter of the United Nations, (.3) Calls on all States to work together
urgently to bring to justice the perpetrators, ongi@ers and sponsors of these terrorist
attacks (...)". Resolution 56/1,Condemnation of terrorist attacks in the United $s of
America adopted by the General Assembly, on 12 Septemb@001 (extracts): ‘The
General Assembly, Guided by the purposes and pples of the Charter of the United
Nations, (...) 3. Urgently calls for international aperation to bring to justice the
perpetrators, organizers and sponsors of the ouga@f 11 September”

[f.] Reaffirming the imperative duty of States tarqiect the fundamental rights of its
populations against possible terrorist acts;

9. Absolute duty of States to protect the fundamdenghts of potential victims of
terrorism, in particular their right to life (inale a certain number of references to pertinent
international texts). The European Commission ombiu Rights also recalled the obligation
of States to protect the life of individuals agairterrorist threats (decisions of the
Commission in cases concerning the United Kingddetlared inadmissible as it has been
considered that the United Kingdom had taken sefiicmeasures to protect the population).
The Committee of Ministers has also recalled thity d“ Stressing the duty of any democratic
State to ensure effective protection against tesror respecting the rule of law and human
rights (...Y%.

[0.] Convinced about the need to prevent terrorisim,particular by combating poverty
throughout the world or by seeking political settheents to conflicts while encouraging
inter-cultural and inter-religious dialogue to fost cohesion in our societies;]

10. It is essential to fight against the causetewbrism in order to prevent new terrorist
acts. Among the causes of terrorism, one can meettreme poverty and political conflicts
left unresolved for a long time. In this regardeanay recalResolution 1258 (20019f the
Parliamentary Assemblypemocracies facing terrorisif26 September 2001), in which the
Parliamentary Assembly calls upon States tenéw and generously resource their
commitment to pursue economic, social and poligdicies designed to secure democracy,
justice, human rights and well-being for all peofileoughout the world(17 (viii)).

%3 Interim resolution DH (99) 434uman Rights action of the security forces in Tyrkdeasures of a general
character
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11. In order to fight against the causes of tesroriit is also essential to promote
intercultural and inter-religious dialogue in ord&r encourage cohesion in society. The
Parliamentary Assembly has devoted a number of itappbdocuments to this issue, among
which itsRecommendations 1162 (199qpntribution of the Islamic civilisation to Europea
culture#, 1202 (1993 Religious tolerance in a democratic society396 (1999Religion and
democracy, 1426 (1999)European democracies facing up terrorismas well as its
Resolution 1258 (2001Remocracies facing terrorist

12.  The European Parliament for its part table@port concerningqundamentalism and
the challenge to the European legal ordeiOctober 1997. The draft Recommendation which
it contains, includes a section dedicated to prewvenmeasures Moreover, the Parliament
considers that part of the funds for the EU’'s mamliagrammes should be used to pay for
projects to improve journalists’ knowledge of rédigs, and Islam in particular, and to combat
stereotyping. The text finally calls on politiciaasd public opinion in general not to confuse
religious parties or movements which use peacefdl democratic means to achieve their
objectives with fundamentalist movements whichwiséence and terrorism.

24 Adopted on 19 September 1991 (1sitting). The Assembly, inter alia, proposed preixe measures in the
field of education (such as the creation of an Erab University followingRecommendation 1032 (1986)),
the media (production and broadcasting of prograsnamelslamic culture), culture (such as culturatt@nges,
exhibitions, conferences etc.) and multilateral op@ration (seminars on Islamic fundamentalism, the
democratisation of the Islamic world, the compditipiof different forms of Islam with modern Eurcge
society etc.) as well as administrative questiond averyday life (such as the twinning of towns tloe
encouragement of dialogue between Islamic commaménd the competent authorities on issues like deys,
dress, food etc.). See in particular 8§ 10-12.

%% Adopted on 2 February 1993 (28itting). The Assembly, inter alia, proposed preise measures in the field
of legal guarantees and their observance (espeda@lbwing the rights indicated ilRecommendation 1086
(1988), paragraph 10), education and exchanges (sucheassthablishment of a “religious history school-book
conference”, exchange programmes for students treat poung people), information and “sensibilisati¢like

the access to fundamental religious texts andemlaterature in public libraries) and researctr (fstance,
stimulation of academic work in European univeesiton questions concerning religious toleranceg iBe
particular 88 12, 15-16.

%6 Adopted on 27 January 1999"(Sitting). The Assembly, inter alia, recommendedvpntive measures to
promote better relations with and between religi@hsough a more systematic dialogue with religicumsl
humanist leaders, theologians, philosophers anridas) or the cultural and social expression aligions
(including religious buildings or traditions). Seeparticular 88 9-14.

2" Adopted on 23 September 1999 {36itting). The Assembly underlined inter alia ttidthe prevention of
terrorism also depends on education in democradices and tolerance, with the eradication of thecteng of

negative or hateful attitudes towards others anel development of a culture of peace in all indialduand

social groupq8 9).

28 Adopted on 26 September 2001 t28ting). (...) the Assembly believes that long-term prevertfdarrorism

must include a proper understanding of its soeabnomic, political and religious roots and of ihdividual's

capacity for hatred. If these issues are propedgr@ssed, it will be possible to seriously undeprtime grass
roots support for terrorists and their recruitmeargtworks (8 9).

%9 See in particular §§ 11-19. The European Parliamefars in particular to a preventive policy, whishould
incorporate a deliberate policy of integrating glus minorities, especially to improve their pmsiton the
labour market, increase their participation in adtagive bodies in the production sector and irtjpall activity.
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Positive obligations of States

1. States are under a positive obligation to proteot thuman rights of everyone withit
their jurisdiction, as guaranteed by the Conventiorspecially the right to life such as
guaranteed by its Article 2.

—

2. This obligation justifies the measures they miake in the fight against terrorism
providing that these measures respect human rigatsl the rule of law, while excluding
any form of arbitrariness and subjecting them to appropriate judicial control.

13. The duty to respect the right to life (Article 2 of the Convention), must be

reiterated even in the fight against terrorism. Article 2 of the Convention does not
exclude the possibility that the deliberate use & lethal solution can be justified when it

is “absolutely necessary” to prevent some sorts afimes. This must be done, however,
in very strict conditions so as to respect human fié as much as possible, even with
regard to persons suspected of preparing a terrortsattack.

“Against this background, in determining whether ttierce used was compatible with Article 2 (art. 2he
Court must carefully scrutinise, as noted above,trmmly whether the force used by the soldiers waicdy
proportionate to the aim of protecting persons agsti unlawful violence but also whether the anti-terist
operation was planned and controlled by the auth@$ so as to minimise, to the greatest extent fbss
recourse to lethal forcg*

14.  The following guidelines contain, as exampkesyeral categories of measures that
may be taken by States in the framework of thejhtfiagainst terrorism and which must
always be compatible with the requirements of resfig human rights and the rule of law.
These measures may be linked to the immigratiorcg@d@éxtradition, expulsion and return -
refoulement to prevention (measures of constraint outsidénaastigation and/or a judicial
inquiry, or even a legal framework), such as the aftelephone tapping or under-cover
agents, supervision of correspondence, searclrest,asr in certain circumstances the use of
arms by the security forces; (iii) to the judic@ceedings (the setting up of special courts,
presumption of innocence, right to appeal, rightdonsel, death penalty).

* * *

Extradition, expulsion and return (refoulement)

1 Extradition is an essential procedure for efficie international co-operation in the
fight against terrorism

% McCann and Others v. United KingdpB¥ September 1995, § 194. In this case, the Coottconvinced that
the killing of three terrorists was a use of forme exceeding the aim of protecting persons againktwful
violence, considered that there had been a viglatfarticle 2.
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[...]

2. If a State has received a request for extraditithe requesting State must guarantee
that:

() the person likely to be extradited will not be camned to a death sentence;

(i) in the event of such a sentencing, that it Wwilot be carried out.

15. The obligation to respect the right to life mume reiterated (Article 2 of the
Convention). In relation to the death penalty ah degitimately be deduced from tBeering

v. the United Kingdorjudgment (7 July 1989, A No. 161) that the extiadiof someone to a
State where he/she risks the death penalty isdden. Accordingly, even if the judgment
does not sagxpressis verbithat such an extradition is prohibited, this pbifion is drawn
from the fact that the waiting for the executiontbé sentence by the condemned person
(“death row”) constitutes an inhuman treatmentoadinig to Article 3 of the Convention. It
must also be recalled that the present tenden&urope is towards the general abolition of
the death penalty, in all circumstances (diPatitocol No. 130 the Convention).

3. [It is not excluded that an extradition decisiomight exceptionally raise an issue
under Article 6 of the Convention, in circumstancegere the fugitive has suffered or risks
suffering a flagrant denial of a fair trial in therequesting country]

16. It seems that extradition could also be refuskdn, the person to be extradited risks
suffering a flagrant denial of a fair trial in thequesting country. The Court underlined that it
“does not exclude that an issue might exceptiofedlyaised under Article 6 (art. 6) by an

extradition decision in circumstances where theitivg has suffered or risks suffering a

flagrant denial of a fair trial in the requestingentry”%. It must, however, be pointed out that
in the various cases examined the Court has naidf@euviolation of the Convention in this

respect.

4. [It is not excluded that the extradition of amdividual to a State in which he run
the risk of being sentenced to life imprisonmenttout any possibility of early release may
raise an issue under Article 3 of the Convention]

"2

17. It seems that extradition should also be refwglgen the individual concerned runs the
risk of being sentenced to life imprisonment withany possibility of early release, which
may raise an issue under Article 3 of theropean Convention on Human Righisie Court
underlined thatit is (...) not to be excluded that the extraditidran individual to a State in
which he runs the risk of being sentenced to tfprisonment without any possibility of early
release may raise an issue under Article 3 of tb@v@ntion (see Nivette, cited above, and

# Soering v. United Kingdorfy July 1989, A n° 161) § 113. Position confirnfisdthe Court in its judgment in the
caseDrozd and Janousek v. France and Spaié June 1992, A No. 240, § 110As'the Convention does not
require the Contracting Parties to impose its st on third States or territories, France was obtiged to
verify whether the proceedings which resulted ia ¢bnviction were compatible with all the requirerseof
Article 6 (art. 6) of the Convention. To requingch a review of the manner in which a court notrimbby the
Convention had applied the principles enshrinediticle 6 (art. 6) would also thwart the currenetrd towards
strengthening international cooperation in the adisiration of justice, a trend which is in prinagpin the
interests of the persons concerned. The Contra@iates are, however, obliged to refuse their cerafion if it
emerges that the conviction is the result of arfiat)denial of justice (see, mutatis mutandis, $lwering v. the
United Kingdom judgment of 7 July 1989, Series A1&1, p. 45, para. 113).and in its final decision on
admissibility in the casEinhorn v. Francel6 October 2001, § 32.
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also the Weeks v. the United Kingdom judgment bfagch 1987, Series A n° 114, and
Sawoniuk v. the United Kingdom (dec.), n° 63716280May 20021=

5. It is the duty of a State that has received a@uest for asylum to ensure that the
possible return (“refoulement”) of the applicant this/her country of origin or to anothel
country will not expose him/her to the death penaltto torture or to inhuman and
degrading treatment. The same applies to expulsion.

18. Moreover, a concrete problem that States maye ita confront is that of the
competition between an asylum request and a derwanektradition. Article 7 of the draft
General Convention on international terrorism nhestnoted in this respectStates Parties
shall take appropriate measures, in conformity witb relevant provisions of national and
international law, including international humarghts law, for the purpose of ensuring that
refugee status is not granted to any person ineespf whom there are serious reasons for
considering that he or she has committed an offesfeered to in article 2

19. It is also recalled that Article 1 F of the @ention on the Status of Refugees of 28
July 1951 provides :F. The provisions of this Convention shall not gpol any person with
respect to whom there are serious reasons for denisig that (a) He has committed a crime
against peace, a war crime, or a crime against huoitya as defined in the international
instruments drawn up to make provision in respdcuch crimes; (b) He has committed a
serious non-political crime outside the countryeflige prior to his admission to that country
as a refugee; (c) He has been guilty of acts coptta the purposes and principles of the
United Nation& An individual suspected of terrorism should &fere not be able to benefit
from refugee status.

6. In all cases, the processing of the extradititie, expulsion or the refoulement, needs
to be carried out with respect for the dignity dktperson concerned, and avoiding any
inhuman or degrading treatment.

20. Refoulemenshould be carried out with respect for human dygeven though in
practice this principle may cause problems. Theqgiple that must be respected in this
context is that of proportionality between the atérce and the measure to be implemented.

21. It is absolutely prohibited to extradite oruret an individual to a State in which he

risks torture or inhuman and degrading treatmepuoishment (Article 3 of the Convention).

The fight against terrorism does not justify resauto torture or inhuman and degrading
treatment or punishment. The Court has recallesighsolute prohibition on many occasions,
for example:

“The Convention prohibits in absolute terms tortamed inhuman or degrading treatment or punishment,
irrespective of the victim’s conduct (see the Chahahe United Kingdom judgment of 15 November6199
Reports 1996-V, p. 1855, § 79). The nature of fifenoe allegedly committed by the applicant wasetioee
irrelevant for the purposes of Article”3>.

2 Einhorn v. France16 October 2001, § 27.

* Labita v. Italy 6 April 2000, § 119. See als$reland v. United Kingdom18 January 1978, A n° 25, § 163;
Soering v. United KingdonY July 1989, A n° 161, § 8&hahal v. United Kingdoml5 November 1996, § 79;
Aksoy v. Turkeyl8 December 1996, § 62ydin v. Turkey25 September 1997, § 8Assenov and Others
v. Bulgaria 28 October 1998, § 98elmouni v. France28 July 1999, § 95.
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“The requirements of the investigation and the uiadd® difficulties inherent in the fight againstime,
particularly with regard to terrorism, cannot resth limits being placed on the protection to béoeded in
respect of the physical integrity of individu&fé

Detention

1. A person deprived of his/her liberty for terrem shall not, under any
circumstances, and like any other person, be subettto torture or inhuman or degrading
treatment, such as total sensorial isolation. Fugimore, his/her right to have the legality
of custody examined should not be subject to lirtida in conformity with Article 5 para. 4
of the Convention, except in situations in which $tate has made a declaration undgr
Article 15 of the Convention.

22.  According to the case law of the Court, it lsac that the nature of the crime is not
relevant: “The Court is well aware of the immens#ialilties faced by States in modern
times in protecting their communities from terrorigolence. However, even in these
circumstances, the Convention prohibits in absolates torture or inhuman or degrading
treatment or punishment, irrespective of the vitsioonduct.*,

1%

2. A person deprived of his/her liberty for terrar shall, in principle, be treated lik
any other prisoner. The specific characteristics a@he fight against terrorism carn
nevertheless require different treatment for suclparson, particularly concerning:

(1) the regulations concerning communications betweehetlawyer and
his/her client;

23.  With regard to communication between a lawyet lais/her client, the case-law of the
Court may be referred to, in particular a recentiglen on inadmissibility Erdem

v. Germany 5 July 2001) in which the Court recalls the poiisy for the State, in
exceptional circumstances, to intercept correspoceldetween a lawyer and his/her client
sentenced for terrorist acts. It is therefore pmesto take measures which depart from
ordinary law (see case-laviidi v. Switzerlandl5 June 1992).

(i)  supervision of correspondende;

[...]

(iii) placing terrorists in specially secured quarte

[..]

| (iv)  the separation of terrorists within the oneipon or among different prisons;

24.  With regard to the place of detention, the adihility decision of the former
European Commission of Human Rights, in the c&smetucci v. Italy(application
no. 33830/96) of 2 March 1998, stated tHHtmust be recalled that the Convention does not

% Tomasi v. France27 August 1992, § 115. See aRibitsch v. Austria4 December 1995, § 38.

* Chahal v. United Kingdonl5 November 1996, 8 79; see alsov. United Kingdoml6 December 1999, § 69.
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grant prisoners the right to choose the place dedion and that the separation from their
family are inevitable consequences of their deteriti

under the condition that the measure taken is proponate to the goal to be attained.

Competent jurisdiction

Whatever courts may be called upon to judge tersbrcts, they must respect the criteria|of
Article 6 of the Convention (independent and impaitttribunal established by law).

25. The case-law of the Court states that the right fair trial is inherent to any
democratic society. The Court recognises neverdbdleat an effective fight against terrorism
requires that some of the guarantees of a fair imey be interpreted with some flexibility.
Confronted with the need to examine the conformiity the Convention of certain types of
investigations and trials, the Court has, for exi@npecognised that the use of anonymous
witnesses is not always incompatible with the Coieer. In certain cases, like those which
are linked to terrorism, witnesses must be proteetgainst any possible risk of retaliation
against them which may put their lives, their fredor their safety in danger.

“the Court has recognised in principle that, preddthat the rights of the defence are
respected, it may be legitimate for the police auties to wish to preserve the anonymity of
an agent deployed in undercover activities, fordws or his family's protection and so as not
to impair his usefulness for future operatiotis”

26.  The case-law of the Court insists upon the ca@mgatory mechanisms to avoid that
measures taken in the fight against terrorism dotriake away the substance of the right to a
fair trial. Therefore, if the possibility of non-diclosure of certain evidence to the defence
exists, this needs to beounterbalanced by the procedures followed by thaligial
authorities:

“60. It is a fundamental aspect of the right to & faal that criminal proceedings, including thdegnents of
such proceedings which relate to procedure, shtngéichdversarial and that there should be equalityahs
between the prosecution and defence. The righintadversarial trial means, in a criminal case, tHaith
prosecution and defence must be given the oppdtyttmihave knowledge of and comment on the obsemgat
filed and the evidence adduced by the other payg the Brandstetter v. Austria judgment of 28 Au@a91,
Series A no. 211, 8§ 66, 67). In addition Articl& & requires, as indeed does English law (see gragzh 34
above), that the prosecution authorities shoulctldise to the defence all material evidence in tipeissession
for or against the accused (see the above-menti&dedards judgment, § 36).

61. However, as the applicants recognised (seegraph 54 above), the entitlement to disclosureebévant
evidence is not an absolute right. In any crimipaibceedings there may be competing interests, ssch
national security or the need to protect witnessgsrisk of reprisals or keep secret police methads
investigation of crime, which must be weighed asfatine rights of the accused (see, for exampleDtm@son v.
the Netherlands judgment of 26 March 1996, Repafrtkuidgments and Decisions 1996-11, § 70). In soases
it may be necessary to withhold certain evidenoenfthe defence so as to preserve the fundamegtakrof

% SeeDoorson v. The Netherland86 March 1996, §8 69-70. The Doorson case cordethe fight against drug
trafficking. The concluding comments of the Coumhmevertheless be extended to the fight againstrim.
See also ¥n Mechelen and others v. The Netherlarx8sApril 1997, § 52.

¥Van Mechelen and others v. The Netherla@@sApril 1997, § 57.
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another individual or to safeguard an important pabinterest. However, only such measures restrigtine
rights of the defence which are strictly necessag/permissible under Article 6 § 1 (see the Varcivdéen and
Others v. the Netherlands judgment of 23 April 19&ports 1997-11l, § 58). Moreover, in order tosare that
the accused receives a fair trial, any difficultiesused to the defence by a limitation on its sgirtust be
sufficiently counterbalanced by the proceduresofeid by the judicial authorities (see the abovetioard
Doorson judgment, § 72 and the above-mentionedM&ehelen and Others judgment, § 54).

62. In cases where evidence has been withheld thhendefence on public interest grounds, it is hetfole of
this Court to decide whether or not such non-disate was strictly necessary since, as a genera, tilis for

the national courts to assess the evidence befwemt(see the above-mentioned Edwards judgment).§ 34
Instead, the European Court’s task is to ascertairether the decision-making procedure applied iohegase
complied, as far as possible, with the requiremesftsadversarial proceedings and equality of armsl an
incorporated adequate safeguards to protect therésgts of the accused®.

[..]

* % %

¥ Rowe and Davies v. United Kingdob® February 2000, 8§ 60-62.
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Appendix IV : OTHER ELEMENTS THAT THE DH-S-TER PROP OSES TO
EXAMINE DURING ITS NEXT MEETING (13-15 FEBRUARY 200 2)

Preliminary Note

During its first meeting the DH-S-TER started t@mine documerDH-S-TER (2001) 2as a basis for its work.

The present appendix contains the elements ofdtiisment which have not yet been examined and whieh
Group proposes to consider during its next meeting.

* * %

[...]

Preamble

[..]

Obligations of States [continuation]

[..]

1. The absolute prohibition to use torture or inBhamor degrading treatment or

punishment (Article 3 of the Convention), even le tfight against terrorism, for example

during questioning of the suspects, must be regdralrhe Court has recalled this absolute
prohibition on many occasions, for example:

“As the Court has stated on many occasions, Arficlenshrines one of the most fundamental values of
democratic societies. Even in the most difficuitwinstances, such as the fight against terrorisith @mganised
crime, the Convention prohibits in absolute termgure and inhuman or degrading treatment or punisimt.
Unlike most of the substantive clauses of the Qutiore and ofProtocols Nos. 1 and 4Article 3 makes no
provision for exceptions and no derogation fronisipermissible under Article 15 § 2 even in thené\#d a
public emergency threatening the life of the natior). The Convention prohibits in absolute termture and
inhuman or degrading treatment or punishment, pexgtive of the victim’s conduct (see the Chahathe.
United Kingdom judgment of 15 November 1996, Repb®96-V, p. 1855, § 79). The nature of the offence

allegedly committed by the applicant was therefordevant for the purposes of Article” °.

“The requirements of the investigation and the uiaddm difficulties inherent in the fight againstime,
particularly with regard to terrorism, cannot resth limits being placed on the protection to béoeded in
respect of the physical integrity of individud®

2. According to the case law of the Court, it isazl that the nature of the crime is not
relevant: The Court is well aware of the immense difficulfeesed by States in modern times

* Labita v. Italy 6 April 2000, § 119. See aldreland v. United Kingdom18 January 1978, A n° 25, § 163;
Soering v. United KingdonY July 1989, A n° 161, § 8&hahal v. United Kingdoml5 November 1996, § 79;
Aksoy v. Turkeyl8 December 1996, § 62ydin v. Turkey25 September 1997, § 8Assenov and Others
v. Bulgarig 28 October 1998, § 9%elmouni v. France28 July 1999, § 95.

“ Tomasi v. France27 August 1992, § 115. See aRibitsch v. Austria4 December 1995, § 38.
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in protecting their communities from terrorist \olce. However, even in these
circumstances, the Convention prohibits in absotatens torture or inhuman or degrading
treatment or punishment, irrespective of the viaioonduct'«.

[...]

Investigations

Limits to the methods used during the investigation

3. The protection provided by Article 8 of the Cention is also relevent in the context of the
fight against terrorism. Investigations led by ¢hwhorities to fight against terrorism need to &eied

out in conformity with the Convention, even if ti@urt accepts that the fight against terrorism may
allow the use of specific methods:

“Democratic societies nowadays find themselves thnea by highly sophisticated forms of espionagek @an
terrorism, with the result that the State must bkeain order effectively to counter such threétsyundertake the
secret surveillance of subversive elements opeyatiithin its jurisdiction. The Court has therefaie accept
that the existence of some legislation granting grswof secret surveillance over the mail, post and
telecommunications is, under exceptional conditiomscessary in a democratic society in the interest
national security and/or for the prevention of dider or crime”*

4, In the “Murray” judgment of 28 October 1994, tlmurt also accepted that the use of
confidential information is essential in combatitggrorist violence and the threat that it poses on
citizens and to democratic society as a whole:

“The Court would firstly reiterate its recognitiomat the use of confidential information is essdniia
combating terrorist violence and the threat thagamised terrorism poses to the lives of citizend &m
democratic society as a whole (see also the Klagls@thers v. Germany judgment of 6 September 195i8s
A no. 28, p. 23, para. 48). This does not mean,elew that the investigating authorities have catenche
under Article 5 (art. 5) to arrest suspects for giening, free from effective control by the doneesburts or by
the Conve4r;tion supervisory institutions, whenetielytchoose to assert that terrorism is involved(jlp. 23,
para. 49)!

Arrests
Obligation to give reasons for arrests
No arrest without reasonable suspicion
5. The Court acknowledges that “reasonable” suspicieeds to form the basis of the

arrest of a suspect. It adds that this feature riigpapon all the circumstances, with terrorist
crime falling into a specific category:

“ Chahal v. United Kingdoml5 November 1996, § 79; see alsov. United Kingdoml6 December 1999, § 69.
“2 Klass and Others v. Germany September 1978, A n° 28, § 48.

“ Murray v. United Kingdom28 October 1994, § 58.
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“32. The "reasonableness" of the suspicion on whitlarrest must be based forms an essential pathef
safeguard against arbitrary arrest and detentionichhis laid down in Article 5 8§ 1 (¢) (art. 5-1-cf...)
[H]laving a "reasonable suspicion" presupposes thestence of facts or information which would sgtiah
objective observer that the person concerned maye leommitted the offence. What may be regarded a
"reasonable” will however depend upon all the cimatances. In this respect, terrorist crime fall®ia special
category. Because of the attendant risk of loskfeofand human suffering, the police are obligedatd with
utmost urgency in following up all information, ading information from secret sources. Furthere tholice
may frequently have to arrest a suspected terrasistthe basis of information which is reliable hwich
cannot, without putting in jeopardy the source lod information, be revealed to the suspect or pceduin
court to support a charge.
(...) [T]he exigencies of dealing with terrorist cencannot justify stretching the notion of "reasodealess" to
the point where the essence of the safeguard se:tyyrdrticle 5 § 1 (¢) (art. 5-1-c) is impaired (...)

(..))
34. Certainly Article 5 § 1 (c) (art. 5-1-c) of tli@&onvention should not be applied in such a mamgeto put
disproportionate difficulties in the way of the igel authorities of the Contracting States in takieffective
measures to counter organised terrorism (...). lbofes that the Contracting States cannot be askezbtablish
the reasonableness of the suspicion grounding trestof a suspected terrorist by disclosing thaftential
sources of supporting information or even factsolvhivould be susceptible of indicating such sounretheir
identity.
Nevertheless the Court must be enabled to ascentagiher the essence of the safeguard affordedtine?5 §
1 (c) (art. 5-1-c) has been secured. Consequehdyéspondent Government have to furnish at leasesfacts
or information capable of satisfying the Court tithe arrested person was reasonably suspected whdpa

committed the alleged offent¥

No discrimination or racism when making an arrest

[..]

Custody

Length of custody

6. The protection afforded by Article 5 of the Cention is also relevant here. There are
limits linked to the arrest and detention of pesssaspected of terrorist activities. The Court
accepts that protecting the community against tisrmo is a legitimate goal but that this
cannot justify all measures. For instance, thetfaghainst terrorism can justify the extension
of police custody, but it cannot authorise thatréhis no judicial control at all over this
custody, or, that judicial control is not prompbegh:

“The Court accepts that, subject to the existencadetjuate safeguards, the context of terrorism dnttérn
Ireland has the effect of prolonging the period idgrwhich the authorities may, without violatingtile 5
para. 3 (art. 5-3), keep a person suspected obserterrorist offences in custody before bringimg before a
judge or other judicial officer.

The difficulties, alluded to by the Governmentjudiicial control over decisions to arrest and detaiuspected
terrorists may affect the manner of implementatdrArticle 5 para. 3 (art. 5-3), for example in kagy for
appropriate procedural precautions in view of theture of the suspected offences. However, theyotgnstify,

under Article 5 para. 3 (art. 5-3), dispensing géther with "prompt" judicial controf*

“ Fox, Campbell and Hartley v. United Kingdp8® August 1990, 88 32 and 34.
“ Brogan and Others v. United Kingdo@® November 1998, A n° 145-B, § 61.
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“The undoubted fact that the arrest and detentiorthef applicants were inspired by the legitimate aifm
protecting the community as a whole from terrorisnmot on its own sufficient to ensure compliandgt the
specific requirements of Article 5 para. 3 (art3}5’-’46

“The Court recalls its decision in the case of Brogad Others v. the United Kingdom
(judgment of 29 November 1988, Series A no. 14p-B33, para. 62), that a period of

detention without judicial control of four days ask hours fell outside the strict constraints
as to time permitted by Article 5 para. 3 (art. pb-8 clearly follows that the period of

fourteen or more days during which Mr Aksoy wasideid without being brought before a
judge or other judicial officer did not satisfy thequirement of "promptness”.

“The Court has already accepted on several occadiuatsthe investigation of terrorist offences unbialy
presents the authorities with special problems {seeBrogan and Others v. the United Kingdom judgnoé 29
November 1988, Series A no. 145-B, p. 33, § 61Mieay v. the United Kingdom judgment of 28 Octobe
1994, Series A no. 300-A, p. 27, § 58, and the ednoentioned Aksoy judgment, p. 2282, § 78). Thés dot
mean, however, that the investigating authoritieveh carte blanche under Article 5 to arrest suspdor
guestioning, free from effective control by the dstic courts and, ultimately, by the Conventionesuvisory
institutions, whenever they choose to assert thatotism is involved (see, mutatis mutandis, thevab
mentioned Murray judgment, p. 27, § 58).

What is at stake here is the importance of Articia the Convention system: it enshrines a fundaahéniman
right, namely the protection of the individual agsti arbitrary interferences by the State with higt to liberty.
Judicial control of interferences by the executivan essential feature of the guarantee embodhiektticle 5 §
3, which is intended to minimise the risk of aditness and to secure the rule of law, “one of fimedamental
principles of a democratic society ..., which is esggty referred to in the Preamble to the Convelitisae the
above-mentioned Brogan and Others judgment, p§ 38, and the above-mentioned Aksoy judgment,§2,&

76)."%®

Means of obtaining confessions

7. “The Court is well aware of the immense difficulfeesed by States in modern times in
protecting their communities from terrorist violendHowever, even in these circumstances,

the Convention prohibits in absolute terms tortereinhuman or degrading treatment or
punishment, irrespective of the victim's condtrct

[..]

Possible derogations

8. Article 15 of the Convention gives a broad authgsation to contracting States to
derogate from the obligations set forth by the Conention “in time of war or other public

“ Brogan and Others v. United Kingdo29 November 1998, A n° 145-B, § 62. See &sannigan and Mc
Bride v. United Kingdon6 May 1993, § 58.

47 Aksoy v. Turkeyl2 December 1996, § 66.
* Sakik and Others v. Turke®6 November 1997, § 44.

* Chahal v. United Kingdonl5 November 1996, 8 79; see alsov. United Kingdoml6 December 1999, § 69.
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emergency threatening the life of the natiarThis Article has been referred to by several Stees,
notably in cases where they were confronted by teorism.

“As the Court has stated on many occasions, Arti8lenshrines one of the most fundamental values of
democratic societies. Even in the most difficultraimstances, such as the fight against terrorism dan
organised crime, the Convention prohibits in abstduterms torture and inhuman or degrading treatmeumit
punishment. Unlike most of the substantive clausgghe Convention and of Protocols Nos. 1 and 4{iéle 3
makes no provision for exceptions and no derogatimom it is permissible under Article 15 § 2 evem the
event of a public emergency threatening the lifeth& nation (...)" 0

9. Derogations are however limited by the text of #icle 15 itself (“No derogation from
Article 2, except in respect of deaths resultingofin lawful acts of war, or from Articles 3, 4
(paragraph 1) and 7and “ to the extent strictly required by the exigencidglee situatiort).

10. The Court was led to judge cases in which Artie 15 was referred to by the defendant
State. The Court affirmed therefore its jurisdiction to control the existence of a public
emergency threatening the life of the nation: Whereas it is for the Court to determine whetheketh
conditions laid down in Article 15 (art. 15) for thexercise of the exceptional right of derogation
have been fulfilled in the present cas2.

11. Examining a derogation on the basis of Articld5 in the “Brannigan and Mc Bride” case
(26 May 1993), the Court agreed that this derogatiowas justified by the reinforcement and the
impact of terrorism and that, when deciding to putsomeone in custody, against the opinion of
the judicial authority, the Government did not exced its margin of appreciation. It is not up to
the Court to say what measures would best fit theneergency situations since it is the direct
responsibility of the governments to weigh up theitiation and to decide between towards
efficient measures to fight against terrorism or tke respect of individual rights:

“The Court recalls that it falls to each Contractin§tate, with its responsibility for "the life of {8] nation”, to
determine whether that life is threatened by a "ditbemergency" and, if so, how far it is necessaxygo in
attempting to overcome the emergency. By reasoinheir direct and continuous contact with the presgi
needs of the moment, the national authorities aregrinciple in a better position than the internainal judge
to decide both on the presence of such an emergemyy on the nature and scope of derogations necessa
avert it. Accordingly, in this matter a wide margiof appreciation should be left to the national ddrities
(see the Ireland v. the United Kingdom judgmentXs January 1978, Series A no. 25, pp. 78-79, p&@{7).

Nevertheless, Contracting Parties do not enjoy amlimnited power of appreciation. It is for the Coutb rule

on whether inter alia the States have gone beyomel textent strictly required by the exigencies" tife crisis.
The domestic margin of appreciation is thus accomped by a European supervision (ibid.). At the same
time, in exercising its supervision the Court mugive appropriate weight to such relevant factors te
nature of the rights affected by the derogation,etttircumstances leading to, and the duration of,eth
emergency situatiort 2

12. However, even if the Court recognizes the exéstce of a situation that authorises the use
of Article 15, it can condemn a State for a violatn of the Convention (for instance, a 30 days
long police custody is too long even if Article 15 referred to)*®.

13. The general observation n° 29 of the UN Humagh®® Committe® on Article 4 of the
International Covenant on Civil and Political Righ{tt6 December 1966) need also to be taken into

% | abita v. Italy 6 April 2000, § 119. See aldreland v. United Kingdom18 January 1978, A n° 25, § 163;
Soering v. United Kingdon¥ July 1989, A n° 161, § 8&hahal v. United Kingdoml5 November 1996, § 79;
Aksoy v. Turkeyl8 December 1996, § 6Aydin v. Turkey25 September 1997, § 84ssenov and Others v.
Bulgaria, 28 October 1998, § 9%elmouni v. France28 July 1999, § 95.

'L awless v. Irelandl July 1961, A n° 3, § 22.

2 Brannigan and Mc Bride v. United Kingdo@6 May 1993, § 43.

¢ SeeAksoy v. Turkeyl8 December 1996.
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consideration. This general observation tendsnd the authorised derogation to this Covenantpeve
in cases of exceptional circumstances.

* % %

* Adopted on 24 July 2001 at its 1950th meeting,daemriment CCPR/C/21/Rev.1/Add.11.



DH-S-TER(2001)003 34

Appendix V : Terms of reference of the Group of Spaalists on human rights and the
fight against terrorism (DH-S-TER)

adopted by the CDDH
at its 529 meeting (6-9 November 2001)

1. Name of committee: GROUP OF SPECIALISTS ON HUMRNSHTS AND THE
FIGHT AGAINST TERRORISM (DH-S-TER)

2. Type of committee: Committee of experts
3. Source of terms of reference: Steering Committee for Human Rights (CDDH)
4, Terms of reference:

Under the authority of the CDDH, the Group of Sphsis on Human Rights and the Fight against
Terrorism (DH-S-TER) will prepare guidelines, basedprinciples of human rights protection, that
should guide the efforts of the member States enfipht against terrorism, with due respect for
democracy and the rule of law.

In carrying out its terms of reference the DH-S-TERall have due regard to the case-law of the
European Court of Human Rights and relevant intewnal work, particularly that carried out by the
United Nations, the European Union and other iratééonal organisations.

The DH-S-TER shall draw up an interim activity repeefore 15 December 2001. Upon completing
its work the DH-S-TER will prepare a final activitgport for the attention of the CDDH. The
Multidisciplinary Group on International Action agat Terrorism (GMT) shall be kept informed of
progress of the work of the DH-S-TER.

5. Membership:

The Group of specialists shall be composed asvisltio

Belgium, France, Germany, Greece, Italy, Polangl Rbssian Federation, Spain, Switzerland, Turkey
and the United Kingdom.

The Council of Europe will bear the travel and sstesice expenses of eleven specialists for
attendance at meetings of the Group. Other memiag¢esSexpressing an interest in the work of the
Group may designate, at their own expense, spsatsiadi participate in meetings of the Group.

6. Observers:

The European Commission and the Office of the Wnitations High Commissioner for Human
Rights shall be invited to designate a represesmtati participate as an observer.

7 Working structures and methods:
In carrying out its terms of reference the Grougspécialists shall consult all parties concerneddy
work by all appropriate means. In particular, itymarganise hearings of representatives of non-

governmental organisations and written consultation

8. Duration:
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These terms of reference expire on 31 June 2002.



