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STEERING COMMITTEE FOR HUMAN RIGHTS
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WORKING GROUP ON HUMAN RIGHTS PROTECTION
IN THE CONTEXT OF ACCELERATED ASYLUM PROCEDURES
(GT-DH-AS)

REPORT

6™ meeting
18-20 February 2009

Summary

The meeting was devoted to finalisation of the tdf@fiidelines on Human Right
protection in the context of accelerated asylumce@dores and draft Explanatofy
Memorandum thereto. These texts will be transmittethe CDDH for discussion and
eventual adoption at its next meeting (24-27 M&@09).
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Item 1: Opening of the meeting and adoption of the agenda

Draft agenda GT-DH-AS(2009)0J001
Report of the 67 meeting of the CDDH (25-28 November 2008) CDDH@u14
Report of the 8 meeting of the GT-DH-AS (2-5 September 2008) GT-R&(2008)005

1. The Working Group on Human Rights protectionthie context of accelerated
asylum procedures (GT-DH-AS) held itd" éneeting in Strasbourg from 18 to 20
February 2009, with Mr Michal BALCERZAK (Poland) &3hairperson. The list of
participants appears at Appendixl he agenda, as adopted, appears at Appendix Il.

2. This meeting was approved by the Ministers’ Digguat their 1048 meeting
(11-12 February 2009) in order that the Group cdumalise its draft texts. The extended
ad hoc terms of reference appear at Appendix Ill.

ltem 2: Finalisation of the draft Guidelines and Explanabry Memorandum
Revised draft Guidelines and Explanatory Memorandum GT-DH-AS(2009)001
Experts’ Observations GT-DH-AS(2009)002
Report of the 67 meeting of the CDDH (25-28 November 2008) CDDH(2008)014 et Addendum V
Report of the 8 meeting of the GT-DH-AS (2-5 September 2008) GT-DH-AS(2008)005
Further comments sent by the United Kingdom expert GT-DH-AS(2009)003

3. The basis for discussion was provided by theushent GT-DH-AS(2009)001
which contains the Guidelines revised in the lightomments made by the CDDH at its
67" meeting (25-28 November 2068and a draft Explanatory Memorandum revised
following the observations of some expeesad restructured by the Secretariat with a view
notably to expediting its reading.

4. The Group proceeded by traversing the draft &mies and Explanatory
Memorandum paragraph by paragraph, focusing imcpéat on the indications given by the
CDDH at its 6% meeting and the various other comments and priposeeived since

then. The Group’s discussions addressed notablpilbeing issues.

Guiddinel. Definition and scope

5. Several experts proposed deletiorpafagraph 2 of this Guideline, on the basis
that (as indicated in the draft Explanatory Memdtan) it was intended to extend the scope
of the Guidelines to include procedures under thblid Regulation, which they considered
not to be asylum procedures. Discussions arismg these proposals led to the conclusion
that other forms of admissibility procedures shaégtertheless remain within the scope of
the Guidelines.

6. A compromise acceptable to all was found wheréyy draft Explanatory
Memorandum would make clear that the Guidelinesided admissibility procedures other

! CDDH(2008)14 and Addendum V
% The contributions of all experts are contaifredxtenson documenGT-DH-AS(2009)002.
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than those (such as under the Dublin Regulatiorgsetpurpose is to identify the State
responsible for determining the asylum application.

Guiddinell. Principles

7. The Chairperson recalled the arguments in favbueletingparagraph 1 of this
Guideline. No experts being in favour of its retemt the Group decided to delete it. The
UNHCR representative and representatives of apgiety wished to record their objections
to this.

8. Several experts indicated thptragraph 5 presented difficulties since, in various
ways, their national laws made applications suleahitht airports subject to accelerated
procedures. Having discussed these concerns, @tperts considered that the Guidelines
should nevertheless address the general questicutomatic recourse to accelerated
procedures.

9. It therefore drew up a possible alternative ,temtlicating that (a) a single
circumstance, such as an application being made atirport or an applicant lacking or
presenting forged documents, alone should notcsufb justify recourse to an accelerated
procedure; and that where multiple such circumssmxisted, recourse to an accelerated
procedure should not be either (b) inevitable @lstrould still be the possibility of recourse
to the normal procedure) or (c) exclusive (thermusthbe the possibility of transferring the
application from an accelerated procedure to thealjprocedure).

10. Several experts indicated that this still cdys®blems from the perspective of their
national laws and therefore proposed the deletiopacagraph 5 altogether. The Group,
being thus unable to resolve the issue, therefecgldd to present all three options to the
CDDH on an equal basis.

Guiddinelll. Vulnerable persons and complex cases

11. One expert proposed the deletion of the fiaatesce oparagraph 23 of the draft
Explanatory Memorandum. Although this proposal midd attract the support of the Group,
it agreed to transmit the question for resolutigriie CDDH.

GuidelinelV. Procedural guarantees

12. Discussions oparagraph 1.(iv) focused on whether asylum seekers should have a
right to an individual interview in all casesince in certain circumstances — e.g. where a
positive decision was taken on the basis of thiainiritten application and supporting
documents alone — such an interview would servpurpose and the need to respect the
right would create an unnecessary administrativedsuon the national authorities. It was
also noted that the EU procedures directive setsewmeral circumstances in which an
individual interview was not required. The Groumcdoded by adopting a compromise text,
indicating that asylum seekers had a right to dividual interview_as a rujen the explicit
understanding that this wording clearly impliedtttieere may be circumstances in which
the right would not apply.
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13. Concerningparagraph 1.(vi), the Group discussed one expert’s proposal tafgpec
that there was a right to legal representation dalyng judicial proceedings, but that States
reserved the option of allowing or not allowing tight during the administrative phase, in
accordance with their national legislation. The @r@onsidered, however, that this might
be taken to imply that asylum seekers had_the figHegal representation onijuring
judicial proceedings. It's discussions on this pded it to conclude that it would be
inappropriate to suggest any limitation on the trighh access legal advice or to be
represented and thus that there was no need tmléahy further elaboration in the text.

14. The Group also determined that, for the seqantiof the paragraph to serve any
useful purpose, the term “legal assistance” shioufdct mean “legal aid” (i.e. state funding
for legal advice and representation). Consistetit ie CDDH'’s indication, it added that

provision of legal aid should be in accordance wititional law, so as to avoid any
suggestion that the Guidelines might be creatingrew obligation or commitment in this

respect.

15. One expert proposed amendiqmragraph 33 of the draft Explanatory
Memorandum Following a brief preliminary exchange of viewlse Group concluded that
it would be unable to reach a final position oelaborate any compromise text. It therefore
decided to transmit both alternatives for decisigrthe CDDH.

16. Another expert proposed deletipgragraphs 48 and 54of the draft Explanatory
Memorandumor; in the case of the latter, at least deletefgrence to the content of the
Assembly resolution in question. Some experts su@padhis proposal whilst others did not
express a final position. The Group therefore aofexdl that there was no agreement to
delete these paragraphs and decided to encloserilsgmare brackets, leaving resolution of
the question for the CDDH.

17. Another expert wished to place on record theservations concerning the
possibility of requiring access to legal represimtaat all stages of the asylum procedure,
both administrative and judicial.

18. The Group discussed various proposals coneethenfinal sentence g@iaragraph

3 of the Guideline, concerning in particular thegible implication that nanformation on
the asylum application should be shared with theatty of origin, despite the fact it might
be necessary to impart certain information in otdeeffect the return of a asylum seeker
whose application had been rejected. The Groupedgdteat the purpose of the provision
was to reinforce the principle contained in thstfgsentence of the paragraph, namely to
avoid jeopardising protection. It therefore conelddhat explicit reference to this aim be
included in the final sentence, thus clarifying thahe purpose and the extent of the
interdiction whilst still allowing the necessaryaptical flexibility. Further clarification of
the Group’s position was included in the draft Exgitory Memorandum.

Guideline VII. Non-refoulement and return
19. Following discussions oparagraph 1, the Group agreed to adopt the wording
included in square brackets by the CDDH, with theifeccation that the violations of
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fundamental rights be seriownd that they justify granting protectjowhether under
national or international law. The reference td€inational or national law” was inspired
by the Committee of Ministers’ 20 Guidelines on deat Returns. The Group considered
that this approach had the benefit of includingsélhations in which a risk of violation
might justify a grant of protection that would hawe effect of preventing removal, whilst
ensuring that these situations were limited toahaleeady established under international or
national law (and thus not creating new obligatitangrotect or obstacles to removal.)

Guiddinel X. Time for submitting and considering asylum applications

20. Concerningparagraph 1, the Group accepted the CDDH'’s indication to @etbe
second sentence, since the words it containeayugthderived from case-law of the Court,
did not reflect the reference to a particular detiwumstances that was contained in the
relevant judgment. That said, the Group did comsideppropriate for the judgment in the
case ofJabari v. Turkey’ to be cited in the draft Explanatory Memoranduge(paragraph
70), supplemented by reference also to the judgingR.S. v. U.K? in which the Court
restated the principle ibabari.

Guiddine X. Right to an effective remedy with suspensive effect

21. The Group agreed that this Guideline addresgedsituations. The first, contained
in paragraph 1, reflected primarily Article 13 ECHR, which guatees a_right to an
effective remedywhen an individual submitted an arguable claint #iraact or decision
would violate an ECHR-protected right. The GrougiHfer agreed that the basic procedural
guarantees set out in Article 13 and the Courtedaw thereon should also apply to review
of decisions on the asylum application. The Groogeulined its clear understanding that
the term “effective remedy” used in this contexd dot imply that the remedy need have
suspensive effect and decided to make this explitite draft Explanatory Memorandum.

22. The second situation, addressedoamagraph 2, concerns the circumstances in
which a_remedy must have suspensive effélese wording chosen by the Group carefully
reflected the Court’s well-established case-lavwhomissue. It also made clear the fact that,
in this context, a suspensive remedy would onbgtegio a removalecision, since only such
a decision might have consequences that would reeguispension. One expert reserved
their position on this issue pending further disauss in the CDDH.

23. Finally, the Group decided that, in order Hesteflect the distinction described
about, the title of the Guideline should be chantgetRight to effective and suspensive
remedies

Guideline XI. Detention

24.  After careful consideration, the Group finatlgcided not to follow the CDDH's
indication to delet@aragraph 1. In reaching this decision, the Group relied anftct that
the principle, reflected in Article 5(1) ECHR, wabeady well-established in numerous
international legal texts, including notably tharstards elaborated by the Council of
Europe’s own Committee for the Prevention of Tatwas well as those of the UNHCR. It

% Application No. 40035/98, judgment of 11/7/00
“ Application No. 32733/08, Decision of 2/12/08
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also considered that paragraph 1 set the genangxtdor the Guideline as a whole and
underpinned the specific guidance contained ingrapds 2 and 3 (see further below).

25. One expert proposed adding the words “andrmpéeary duration” at the end of
paragraph 1. An alternative suggestion was made to repeatwbsaling of the 20
Guidelines on Forced Return and refer to “the gisvppossible period.” The Group was not
able to address these suggestions in detail bigdetkto record them in the meeting report.

26.  As regardsparagraphs 2 and 3 the Group agreed to follow the CDDH’s
indications. The Group agreed that reference tdn@rable persons” could be removed
from paragraph 2, since it had decided to retaingéneral principle of detention being
exceptional in paragraph 1, and, on this basig, ta situation of children could be
distinguished from that of other vulnerable persofise Group decided to clarify its
position in the draft Explanatory Memorandum byistathat children as a group could be
distinguished as being particularly vulnerable #mas benefitting from an even stronger
presumption against detention.

27. After careful consideration, the Group finadlgcided not to follow the CDDH'’s
indication concerningparagraph 5. In reaching this decision, the Group noted that
Guideline 6 on Detention followingremoval” of the 20 Guidelines on Forced Return,
adopted by the Committee of Ministers in 2005, hatl included any reference to “the
modalities of national law.” The Group considerdwttit was important to maintain
coherence between Council of Europe texts on sudlasissues, of the same legal status
and adopted by the same body. Furthermore, it wesirthat the purpose of the Guideline
was to assist member States to implement basigEarnostandards in circumstances where
there may be no specifically applicable national. l&n order to avoid any ambiguity or
suggestion that national law be irrelevant, howetee Group decided to refer to the
potential role of national law in the draft Explsorg Memorandum.

28. After careful consideration, the Group finatlgcided not to follow the CDDH'’s
indication concerningparagraph 6. In reaching this decision, the Group again reféto
the 20 Guidelines on Forced Return. In this casedtiresponding provision did not refer to
“the modalities of national law,” although it wa®tnexpressed in terms identical to
paragraph 6. The Group distinguished paragraploré fGuideline 1V.1.(vi) (see above),
which referred to legal adviand_representatioms well as to legal gidnd required that
provision of the latter be in accordance with nadlolaw. In the case of paragraph 6,
however, the reference was to legal assistgecerally; it did not relate to the question
of State funding for legal advice or representatibine position regarding such funding
was mentioned in the draft Explanatory Memorandwhere reference was made to
legal aidbeing provided “according to the modalities ofioaél law.”

29.  After careful consideration, the Group finallgcided not to follow the CDDH'’s
indication concerningparagraph 7. In reaching this decision, the Group noted that
Guideline 10 on Conditions of detention following remoVadf the 20 Guidelines on
Forced Return had used the expression “designatedh&t purpose;” for the reasons
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mentioned above, the Group wished to maintain @uioer It also confirmed its
understanding that the word “designated” had aegiifterent meaning to “designed.”

Guideline X1V. Role of the UNHCR

30. One expert submitted a proposal to add new texthe draft Explanatory
Memorandum orparagraph (i) setting out limitations on access by represerdstof the
UNHCR to asylum applicants, notably at ports amplcaits. The Group noted that paragraph
() was a standard provision found without any sliahitations in other instruments,
including, for example, paragraph 21 of the EU Bdores Directive, which was essentially
identical. The representative of the UNHCR inforntieel Group that free access to asylum
applicants was an essential part of the organisatinandate, exercised in cooperation with
national authorities, to protect refugees and asydeekers, and that it was not known to
have caused any difficulties in practice: sevexgees agreed with the latter point. The
representative of the Committee for the Preventborture suggested that if asylum
seekers were being kept in situations that madesacto legal representatives or by the
UNHCR difficult, the correct response should beglace the asylum seekers in a situation
where such access was possible, rather than toalaress. The Secretariat raised the further
concern that the Council of Europe might not bdituigonally competent to impose
conditions on the activities of the UNHCR, whichsmaot a member State but rather an
entirely separate international body. Furthermdreseemed difficult to address such a
sensitive issue of such potentially profound imact late stage of drafting of guidelines on
a specific aspect of the general question of asylum

31. The Group noted that, of its members, somenachad any real opportunity to
consider the proposal, others were without any iopjnuncertain in their response or
without instructions, whilst others had expressegr@visional position either tending to
reject the proposal or recognising that certairmel@s of the proposal merited further
discussion. The Belgian expert preferred parag(gphithout any limitation in the draft
Explanatory Memorandum. The Group therefore cordutiat at the present time, it was
not prepared to adopt the proposal, but neitheriivagected, and decided to include it in
the draft Explanatory Memorandum in square brachketicating that it was one expert’s
proposal and remained for resolution by the CDDHalFy, the Group decided to record in
its meeting report that there had been no suggesiiamend the content of the Guideline
itself.

Item 3: Other business and adoption of the conclusions tife meeting

Adoption of the texts

32. At the conclusion of its work, the Group adabtke draft Guidelines and draft
Explanatory Memorandum as they appear_at Appendi¢eand V and decided to

transmit these texts to the CDDH for examinationl @ventual adoption at its 88

meeting (24-27 March 2009) and subsequent trangmiss the Committee of Ministers
before the 31 December 2009, new deadline set énetttended ad hoc terms of
reference.
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33. In so doing, the Group considered that it hdfilled the received mandate. The
Chairperson praised the constructive atmospherespindl of compromise shown by all
participants during the discussions on these comatel sensitive issues. Finally, the
Chairperson invited the CDDH to exchange viewshengossible follow-up that could be
given once the Guidelines have been adopted bg dinemittee of Ministers.

* * *
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Appendix |
List of participants / Liste des participants
MEMBERS / MEMBRES

ARMENIA / ARMENIE
Apologised / Excusé

BELGIUM / BELGIQUE
Mme Cécile HUBERT, Attaché, Bureau des Relation®grirationales, Service public fédéral
Intérieur, Office des Etrangers, Chaussée d’Angeg, 1000 BRUXELLES

DENMARK / DANEMARK
Mr Jacob BECH ANDERSEN, Head of Section, Danish istiy of Refugee, Immigration and
Integration Affairs, COPENHAGEN

FINLAND / FINLANDE
Ms Satu SISTONEN, Legal Officer, Ministry for Fagei Affairs, Legal Service, Unit for Human
Rights Courts and Conventions, P.O Box 411, Ladkatti 22, FI-00023 GOVERNMENT

Ms Tiina SINKKANEN, Legislative Counsellor, Ministrof the Interior, P.O. Box 26, FI-00023
GOVERNMENT

FRANCE
M. Olivier FORMA, Agent, Ministére francais de I'mmigration, de I'Intégration, de I'ldentité
nationale et du Développement solidaire, servickAdde, 101, rue de Grenelle, 75000 PARIS

GERMANY / ALLEMAGNE
Mr Christoph EHRENTRAUT, Federal Ministry of thetémior, Alt Moabit 101, D-10559
BERLIN

ITALY /ITALIE
M. Maurizio GUAITOLI, Vice Prefetto, Ministero ddhterno — Dipartimento per le liberta
civili e I'immigrazione, via Agostino DePretis 700184 ROME

LATVIA/LETTONIE
Mr Emils PLAKSINS, Lawyer, Office of the Governmefajent, Ministry of Foreign Affairs, Kr.
Valdemara str. 3, LV-1395 RIGA

POLAND / POLOGNE

Mr Michal BALCERZAK, Chair / Président, Assistantofessor, Nicholas Copernicus University,
Faculty of Law and Administration, ul. Gagarina 83100 TORUN

Ministry of Foreign Affairs, Legal and Treaty Depaent, Aleja Szucha 23, WARSAW 00950

ROMANIA / ROUMANIE
Mr Silviu TURZA, Asylum Legal Expert, Romanian Imgnation Office, Marinescu C-TIN
Street, nr 15A, sector 5, BUCAREST
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SWEDEN / SUEDE
Ms Gunilla ISAKSSON, Special Adviser, Ministry fdForeign Affairs, Department for
International Law, Human Rights and Treaty Law,-138B 39 STOCKHOLM

SWITZERLAND / SUISSE
M. Frank SCHURMANN, Agent du Gouvernement, Chefad8ection des droits de 'hnomme et du
Conseil de I'Europe, Office fédéral de la justiBendesrain 20, CH-3003 BERNE

M. Christian ZUMWALD, Adjoint juridique, Départemeriédéral de justice et police DFJP,
Office fédéral des migrations ODM, Domaine de dimetprocédure d'asile, Quellenweg 6, 3003
BERNE-WABERN

UNITED KINGDOM / ROYAUME-UNI
Ms Helen MULVEIN, Deputy Permanent Representativajted Kingdom Delegation to the
Council of Europe, 18 rue Gottfried, 67000 STRASBOL

PARTICIPANTS

Parliamentary Assembly / Assemblée parlementaire
Mr Carl EKSTROM, Deputy Secretary, Committee on Mign, Refugees and Population

Secretariat of the European Committee for the Prevation of Torture (CPT) / Secrétariat
du Comité européen pour la prévention de la tortureet des peines ou traitements
inhumains ou dégradants (CPT)

M. Fabrice KELLENS, Deputy Executive Secretary ¢1@&aire Exécutif adjoint

Office_of the Commissioner for Human Rights of theCouncil of Europe / Bureau du
Commissaire aux droits de ’'hnomme du Conseil de I'Brope
Mr Nikolaos SITAROPOULOS, Advisor / Conseiller

OTHER PARTICIPANTS / AUTRES PARTICIPANTS

United Nations High Commissioner for Refugees / Ha Commissariat des Nations Unies
pour les Réfugiés (UNHCR)

Ms Anne WEBER, Legal Assistant, UNHCR Representatio the European Institutions in
Strasbourg, c¢/o Council of Europe, Agora Building 8V, F-67075 STRASBOURG Cedex

OBSERVERS / OBSERVATEURS

Amnesty International
Mr Kris POLLET, Executive Officer, Amnesty Intermatal EU Office, rue de Tréves, 35 B-
1040 BRUSSELS

AIRE Centre
Ms Catherine MEREDITH, The AIRE Centre, 3rd FlobY, Red Lion Square, LONDON WC1R
40QH

European Group of National Human Rights Institutions / Groupe européen des institutions
nationales des droits de 'homme

Ms Ruth WEINZIERL, German Institute for Human RighPolicy and Research, Zimmerstr.
26/27, D-10969 BERLIN
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SECRETARIAT

Directorate General of Human Rights and Legal Affais / Direction générale des droits de
I'Homme et des affaires juridiques, Directorate ofStandard-Setting / Direction des Activités
normatives, Council of Europe/Conseil de I'Europef-67075 Strasbourg Cedex

Fax : 0033 3 88 41 37 39

M. Alfonso DE SALAS, Head of the Human Rights Igf@vernmental Cooperation Division /
Chef de la Division de la coopération intergouveragtale en matiére de droits de 'Homme,
Secretary of the CDDH / Secrétaire du CDDH

Mr David MILNER, Administrator / Administrateur, Hiian Rights Intergovernmental
Cooperation Division / Division de la coopératianeirgouvernementale en matiére de droits de
I’'Homme, Co-Secretary of the CDDH / Co-SecrétangaiDDH

Mme Delphine LENEUTRE, Lawyer / juriste, Human RigHntergovernmental Cooperation
Division / Division de la coopération intergouvemmentale en matiére de droits de 'Homme

Mlle Carine RUSTOM, Trainee / Stagiaire, Human Rsglintergovernmental Cooperation
Division / Division de la coopération intergouvenmentale en matiére de droits de 'homme

Mme Michéle COGNARD, Assistant / Assistante, HunRights Intergovernmental Cooperation
Division/Division de la coopération intergouvernertse en matiére de droits de 'Homme
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Mr JUNGLING
Mr TYCZKA
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Appendix Il

Agenda
Item 1: Opening of the meeting and adoption of the agerad

Working documents

- Draft annotated agenda GT-DH-AS(2009)0J001
- Report of the 67 meeting of the CDDH (25-28 November 2008) CDDH(2008)014
- Report of the 8 meeting of the GT-DH-AS (2-5 September 2008) GT-R&(2008)005

Item 2: Finalisation of the draft Guidelines and Explanaory Memorandum

Working document

- Revised draft Guidelines and Explanatory Memorandum GT-DH-AS(2009)001
- Experts’ Observations GT-DH-AS(2009)002
- Report of the 67 meeting of the CDDH (25-28 November 2008) CDDH(2008)014 and

Addendum V
- Report of the 8 meeting of the GT-DH-AS (2-5 September 2008) GT-DH-AS(2008)005

Information documents

- Compilation of Recommendations of the CM and th&€EA GT-DH-AS(2007)006
- Questionnaire on accelerated asylum procedures GT-DH-AS(2007)001
- Compilation of replies to the questionnaire GT-DH-

AS(2007)002rev Bil
- Table of replies received by the UNHCR

- Note on relevant case-law of the European CouHuwhan Rights in the
context of accelerated asylum procedures, UNHCRritmtion October
2007

- Manual on Refugee Protection and the ECHR
(‘http://www.unhcr.org/publ/PUBL/3ead312a4.hfml

- Green Paper on the future Common European Asylwste8y(presented  COM(2007)301 final
by the Commission on 6 June 2007)
(http://ec.europa.eu/justice_home/news/intro/doc/c@007 301 en.piif

- UNHCR Response to the European Commission's GregerPon the
Future Common European Asylum System (Septembét)200
(http://www.unhcr.org/cgi-bin/texis/vitx/refworld/ram ?docid=466e5a9F 2

Other documents
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- Written Questions by members of the Parliamentasseinbly to the  CM/AS(2008)Quest
Committee of Ministers a. Written Question No. 5@yt Mr Lindblad: 541prov
“Harmonisation of European asylum policy” [1030 riieg, 18 June 2008]

- Surveys on Detention of Asylum Seekers and Altévaatin the EU (The
regional coalition 2006 — projects supported by Hueopean Commission,
Directorate-General for Justice, Freedom and Sgcuri
(www.alternatives-to-detention.grg

- Secretariat Memorandum on Parliamentary AssemblgoRenendation CDDH(2006)011
1727 (2005) of the Accelerated asylum procedure€anncil of Europe
member states

- Council Regulation (EC) No 343/2003 of 18 Februa®p3 establishing Official Journal of the
the criteria and mechanisms for determining the KenState responsibleEuropean Union L 50/1
for examining an asylum application lodged in ofiehe Member States 25.2.2003
by a third-country nationdhttp://europa.eu/scadplus/leg/en/lvb/I33153 htm

- Council Directive 2005/85/EC of 1 December 2005nimum standards 2005/85/EC
on procedures in Member States for granting anddséwing refugee

status(http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:3826:0013:01:EN:HTM).

- Partial annulment of Directive 2005/85/CE, CIJEGgment of the Court  Official Journal of the

of 6 May 2008, case C-133/06, European ParliamentiCil of the European Union
European Uniothttp://eur- C158/3 21.6.2008

lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:C:20%8:0003:0004:EN:PDF

- Council Directive 2004/83/EC of 29 April 2004 onnimhum standards for
o ) . 2004/83/EC
the qualification and status of third country natts or stateless persons as
refugees or as persons who otherwise need intenadtprotection and the
content of the protection grantédtp://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX082L0083:EN:HTML)

- Council Directive 2003/9/EC of 27 January 2003 rigyidown minimum 2003/9/EC

standards for the reception of asylum seekersttp:{eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX083L0009:EN:NOY}

- UNHCR, ExCom Conclusions No. 8 (XXVIII) - 1977 dmet Determination
of Refugee Statusitp://www.unhcr.org/excom/EXCOM/3ae68c6e4.html

- UNHCR, ExCom Conclusions No. 30 (XXXIV) - 1983 dmetProblem of
Manifestly Unfounded or Abusive Applications for fdgee Status or
Asylum (http://www.unhcr.org/excom/EXCOM/3ae68c6118.Html

ltem 3: Other business and adoption of the conclusiond the meeting



14 GT-DH-AS(2009)004

Appendix I

Extended ad hoc terms of reference
of the Working Group on human rights protection
in the context of accelerated asylum procedures (GDH-AS)

Adopted by the Committee of Ministers at the 98#ieting of the Ministers’ Deputies
(17-18 January 2007, item 4.1b) and amended 4t@hé" (6 February 2008, item 4.1h)
and 1048 (11-12 February 2009, point 4.4c) meeting of tHaeisers’ Deputies

Name of Group: Working Group on human rights protection in theteahof
accelerated asylum procedures (GT-DH-AS)

Type of Group: Ad hoc Advisory Group

Source of terms of Committee of Ministers on the proposal of the Step€ommittee for
reference: Human Rights (CDDH)

Terms of reference:
Having regard to:

the Resolution Res(2005)47 on committees andrdirtaie bodies, their terms of reference
and working methods;

the Declaration and the Action Plan adopted effthird Summit of Heads of State and
Government of the Council of Europe member statésr¢aw, 16-17 May 2005, CM(2005)80
final, 17 May 2005), in particular chapter 1.2 “Rrcting and promoting human rights through
the other Council of Europe institutions and med$ras”;

Decision No. CM/868/14062006, adopted by the Btanis’ Deputies at their 967th meeting
(14 June 2006), giving ad hoc terms of referendbadSteering Committee for Human Rights
(CDDH) with a view to examining the question of amrights protection in the context of
accelerated asylum procedures and, as appropnaleaft guidelines in this field ;

the Convention for the Protection of Human Rigind Fundamental Freedoms (1950, ETS
No. 005).

Under the authority of the Steering CommitteeHoman Rights (CDDH) and in relation with
the implementation of Project 2008/DGHL/1409 “Sualngitve legal analysis of human rights

issues and input in the development of Counciluige policies on such issues”, the Group is
instructed to:

finalise the drafting of guidelines on the questidmuman rights protection in the context of
accelerated asylum procedures;

in this context, to take into account the informatand standards emanating from the Council
of Europe and other international mechanisms, asalelevant recommendations of the
Committee of Ministers, reports of the European Guttee for the Prevention of Torture and
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Inhuman or Degrading Treatment or Punishment (C®i€)case law of the European Court of
Human Rights, documents developed within the fraomkwf the UNHCR and the
International Law Commission.

Composition of the Group:
Members

The Group shall be composed of 8 specialists wighrélevant qualifications in issues
concerning the right of asylum, appointed by theegoments of the following member states:
Armenia, Finland, Latvia, Poland, Romania, Swe@witzerland and the United Kingdom.

The Council of Europe budget will bear their trazeltl subsistence expenses. The above-
mentioned states may send (an) additional reprabez(s) to meetings of the Group at their
own expense. Other countries may send (a) repadsex(s) to meetings of the Group at their
own expense.

Participants

The following committees may each send (a) reptesiga(s) to meetings of the Group,
without the right to vote and at the expense ofcttireesponding Council of Europe budget
sub-heads:

- the European Committee on Legal Co-operation (QDC
- the European Committee on Migration (CDMG).

The European Commission against Racism and IntateréECRI) may send (a)
representative(s) to meetings of the Group, withoetright to vote and at the expense of its
administrative budget.

The Parliamentary Assembly may send (a) represests} to meetings of the Group, without
the right to vote and at the expense of its adimatise budget.

The Congress of Local and Regional Authoritéshe Council of Europe may send (a)
representative(s) to meetings of the Group, withoetright to vote and at the expense of its
administrative budget.

The Registry of the European Court of Human Righay send (a) representative(s) to
meetings of the Group, without the right to voted ahthe expense of its administrative budget.

The Council of Europe Commissioner for Human Righgs/ send (a) representative(s) to
meetings of the Group, without the right to votd ahthe expense of its administrative budget.

The Conference of INGOs of the Council of Europg/ send (a) representative(s) to meetings
of the Group, without the right to vote and at ¢éixpense of the body that they represent.

Other participants

The European Commission and the Council of the fiean Union may send (@)
representative(s) to meetings of the Group, withloatight to vote or defrayal of expenses.
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States with observer status of the Council of Een@anada, Holy See, Japan, Mexico, United
States of America) may send (a) representative(sjeetings of the Group, without the right to
vote or defrayal of expenses.

The following bodies and intergovernmental orgatiigse may send (a) representative(s) to
meetings of the Group, without the right to votalefrayal of expenses :

- Organisation for Security and Co-operation indpa (OSCE) / Office for Democratic

Institutions and Human Rights (ODIHR);

- Office of the United Nations High Commissioner Fuman Rights;

- Office of the United Nations High Commissioner Refugees.

Observers

The following non-member state:

- Belarus;

and the following non-governmental organisations:

- Amnesty International;

- International Commission of Jurists (CIJ);

- International Federation of Human Rights (FIDH);

- European Roma and Travellers Forum;

- European Group of National Institutions for theRotion and Protection of Human
Rights;

may send (a) representative(s) to meetings of tieeg; without the right to vote or defrayal

of expenses.

Working methods and structures:

In order to carry out its tasks, the Group may, wheecessary, seek advice of external experts,

have recourse to consultants and consult with asliewon-governmental organisations and

other members of civil society.

The CDDH is entitled to invite other participantglfor observers to the Group, without the
right to vote or defrayal of expenses.

Duration:

These terms of reference will expire on 31 Decer2Bép.
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Appendix IV

DRAFT GUIDELINES ON HUMAN RIGHTS PROTECTION
IN THE CONTEXT OF ACCELERATED ASYLUM PROCEDURES

as adopted at thd"@neeting of the GT-DH-AS (18-20 February 2009).
Changes in relation to the version examined byab®H
during its 67" meeting (25-28 November 2008)
are in bold or strike-through print.

PREAMBLE

The Committee of Ministers,

(@)

(b)

(©

(d)

(e)

(f)

Reaffirming that asylum seekers enjoy the guees set out in the Convention for the
Protection of Human Rights and Fundamental Freedantke same way as any other
person within the jurisdiction of States Partiesaccordance with Article 1 of the latter;

Bearing in mind notably Article 14 of the 19@®iversal Declaration on Human Rights
and reaffirming the obligation of states, whateasylum procedure they use, to comply
with the international and European standardsimftbld, such as the right to seek and
enjoy asylum;

Recalling the relevant case-law of the Europ€aurt of Human Rights and the relevant
decisions of the European Committee for the Prémentf Torture and Inhuman or
Degrading Treatment or Punishment (CPT) and the Ch¥nmittee Against Torture
(CAT);

Recalling the importance of full and effectiimplementation of the 1951 Geneva
Convention relating to the Status of Refugees (8anConvention”) and the 1967 New
York Protocol to this Convention and the obligatiaf states under these instruments, in
particular Article 33 (1) regarding the prohibitiohrefoulement, according to whichd
Contracting State shall expel or return (“refoulgra refugee in any manner whatsoever
to the frontiers of territories where his life aeédom would be threatened on account of
his race, religion, nationality, membership of artmalar social group or political
opiniort;

Recalling Resolution No. 1 on access to judticanigrants and asylum seekers adopted
at the 28 Conference of the European Ministers of Justicenglarote, Spain, 25-26
October 2007);

Recalling Recommendations adopted by the Cotemitof Ministers and the

Parliamentary Assembly of the Council of Europethe field of asylum procedures,

notably:

Recommendation R (97) 22 of the Committee of Btiris containing guidelines on the
application of the safe third country concept,

Recommendation R (98) 13 of the Committee of Btivis of the right of rejected asylum
seekers to an effective remedy against decisiorexpalsion in the context of Article 3

of the European Convention on Human Rights,
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- Recommendation R (2003)5 of the Committee of Btatis on measures of detention of
asylum seekers, and

- Recommendation 1327 (1997) of the Parliamentasgefnbly on the protection and
reinforcement of the human rights of refugees aytlan seekers in Europe,

(9) Referring specifically to:

- Resolution 1471 (2005) of the Parliamentary Adslgron accelerated asylum procedures
in Council of Europe member states,

- Recommendation 1727 (2005) on accelerated asptogedures, and

- the related report by the Committee on Migrati®tefugees and Population of the
Parliamentary Assembly of the Council of Europe;

(h) Recalling European Union legislation, particlyla

- Council Directive 2003/9/EC of 27 January 2008rig down minimum standards for the
reception of asylum seekers,

- Council Directive 2005/85/EC of 1 December 2005minimum standards on procedures
in member states for granting and withdrawing re&ugtatus,

- Council Directive 2004/83/EC of 29 April 2004 ominimum standards for the
gualification and status of third country nationafsstateless persons as refugees or as
persons who otherwise need international protectiot the content of the protection
granted, and

- Council Regulation No. 343/2003 of 18 Februaryp2@stablishing the criteria and
mechanisms for determining the member states refgenfor examining an asylum
application lodged in one of the member states Whim-country national (“Dublin
Regulation™);

1. Adopts the attached guidelines and invites memtag¢es to ensure that they are widely
disseminated amongst all national authorities wedlin the implementation of the various stages
of accelerated procedures, including those resplenfair the return of aliens.

2. Notes that none of the guidelines imply any newigations for Council of Europe
Member States.

I. Definition and scope

1. An accelerated asylum procedure is an asyluncepire derogating from normally
applicable procedural time scales and/or procedyratantees with a view to expediting decision
making.

2. Procedures whereby a State may declare an afiptidnadmissible without considering
the merits of the claim also fafiutatis mutandisvithin the scope of the Guidelin®s.

® When the guidelines make use of the verb “shalk indicates only that the obligatory charactethsf
norms corresponds to already existing obligatiofismember states. In certain cases however, the
guidelines go beyond the simple reiteration of taxisbinding norms. This is indicated by the usdhaf
verb “should” to indicate where the guidelines ditoe recommendations addressed to the membessstat

® The CDDH asked the GT-DH-AS to discuss this wagdifhe Group decided to keep it without changes.
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II. Principles

2 1. States should only apply accelerated asylum pioes in clearly defined—cases
circumstances—preseribed-by-laamd in compliance with national law and their intgional
obligations.

3.2.  Asylum seekers have the right to an individual &ir examination of their applications
by the competent authorities.

4.3.  When procedures as defined in Guideline | areiegypthe state concerned is required to
ensure that the principle obn-refoulemenis effectively respected.

[4. Factors such as submission of an asylum applttan at borders, including airports
and transit areas, lack of documents or use of fomgl documents, if taken individually,
should not be sufficient to entail an automatic resurse to accelerated procedures. Where
such factors occur cumulatively, such recourse shadinot be inevitable or exclusive§

lll. Vulnerable persons and complex cases

1. The vwvulnerability of certain categories of p@&sosuch as unaccompanied and/or
separated minors/children, victims of torture, sdxiolence or human trafficking and persons
with mental and/or physical disabilities, shoulddagy taken into account when deciding whether
to apply accelerated asylum procedures. In the afslgildren, their best interests are paramount.

2. International human rights obligations as rdgahe rights of specific vulnerable groups
shall be duly taken into account when applying Ereged asylum procedures and in the manner
of application.

3. When it becomes apparent that a case is pamigudomplex and that this complexity

falls to be addressed in the State where the atiglitwas lodged, it should be excluded from the
accelerated procedure.

IV. Procedural guarantees

" The CDDH asked the GT-DH-AS to discuss this wagdifhe Group decided to delete it.
8 Several experts indicated that this still causesblpms from the perspective of their national |zavsl
therefore proposed the deletion of paragraph gether.
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1. When accelerated asylum procedures are apphiggum seekers should enjoy the
following minimum procedural guarantees:

® the right to lodge an asylum application with Statethorities, including, but not
limited to, at borders or in detention;

(i) the right to be registered as asylum seekers inl@ation within the territory of the
State designated for this purpose by the compatghbrities;

(i) the right to be informed explicitly and without dg) in a language which he/she
understands, of the different stages of the praeedeing applied to him/her, of his/her
rights and duties as well as remedies availablendher;

(iv) the right,as a rule,to an individual interview in a language whichdied understands
inalleaseswhere the merits of the claim are being considiered,in cases referred
to in Guideline 1.2, where—necessaryhe right to be heard—as—a—minimuron the
grounds of admissibility;

(v) the right to submit documents and other evidenapport of the claim and to provide
an explanation for absence of documentation, ificgiple;

(vi) the right to access legal advice and to be repteddhroughout-the procedurghether

atfirstinstance-or-duringppeal-proceedingd, being understood that legal-assistance
aid should be provided according-te-the-modalitiesafional law;

(vii)  the right to receive a reasoned decision in writnghe outcome of the proceedings.

2. Authorities shall take action to ensure thagpresentative of the interests of a separated
or unaccompanied minor is appointed throughouthele proceedings.

3. Authorities shall respect the confidentiality al aspects of an asylum application,
including the fact that the asylum seeker has nwgd an application, in as much as it may
jeopardise protection of the asylum seeker or itherty and security of his/her family members
still living in the country of origin—Ne-irfermadi Information on the asylum applicatias such
which may thus jeopardise protectionsheuld—netshall not be disclosed toshared-with the
country of origin.

V. The safe country of origin concept

1. The examination of the merits of the asylum magtibn shall be based on the asylum
seeker’s individual situation and not solely ongrahanalysis and evaluation of a given country.

2. The fact of coming from a safe country of arighall be only one element among others
to be taken into account in reaching a decisiothermerits of the claim.

3. The safe country of origin concept shall beduséh due diligence, in accordance with
sufficiently specific criteria for considering awury of origin as safe. Up-to-date information is
needed from a variety of reliable and objectiverses, which should be analysed.
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4, All asylum seekers shall be given an effectpportunity to rebut the presumption of
safety of their country of origin.

VI. The safe third country concept

eeenfery—rs—sa#e—fer—the—pameur&r—asylum—see%e foIIowmg crlterla should be taken into

account when applying the safe third country cohcep

0] the third country has ratified and implemented @eneva Convention and the 1967
Protocol relating to the Status of Refugees or \aent legal standards and other
relevant international treaties in the human ridjiets!;

(i) the principle olhon-refoulemenis effectively respected;

(iii) the asylum-seeker concerned has access, in laim gmdctice, to a full and fair asylum
procedure in the third country with a view to detgring his/her need for international
protection;

(iv) the third country will admit the asylum seeker; and

{w)(v.) it is ascertained tha i j " . j VAV
the—emerra—referred—te—&be\neW|ll comply Wlth the four crlterla referred to a bove

2. All asylum seekers shall be given an effectippartunity to rebut the presumption of
safety of the third country.

3. Application of the safe third country concepéyen-by-virtue-of the Dublin-Regulation, ]

does not dispense a state from its obligations uAdécle 3 of the European Convention on
Human Rights prohibiting torture and inhuman orrdding treatment or punishment.

VII. Non-refoulement and return

1. The state receiving an asylum application islireg to ensure that return of the asylum
seeker to his/ her country of origin or any otheurttry will not expose him/ her to a real risk of
the death penalty, torture or inhuman or degradiegtment or punishment, persecution, or
serious violation of other fundamental rights which would, under internatiomanational law,
justify granting protectiof.

2. In all cases, the return must be enforced vatipect for the integrity and human dignity
of the person concerned, excluding any tortureloninan or degrading treatment or punishment.

3. Collective expulsions are prohibited.

° The CDDH asked the GT-DH-AS to discuss this wagdifhe Group decided to add two words.
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VIII. Quality of the decision-making process
1. Throughout the proceedings, decisions shouldken with due diligence.

2. Officials responsible for examining and takiggrisions on asylum applications should
receive appropriate training including training applicable international standards. They should
also have access to the requisite information asdarch sources to carry out their task, taking
into account the cultural background, ethnicitypdgr and age of the persons concerned and the
situation of vulnerable persons.

3. Where the assistance of an interpreter is napgssStates should ensure that

interpretation is provided to the standards necgssaguarantee the quality of the decision-
making.

IX. Time for submitting and considering asylum applcations
1. Asylum seekers shall have a reasonable timadigel their application.
2. The time taken for considering an applicatioallshe sufficient to allow a full and fair
examination, with due respect to the minimum proceldguarantees to be afforded to the

applicant.

3. The time should not however be so lengthy asirtdermine the expediency of the
accelerated procedure, in particular when an asgleshker is detained.

X. Right to effective and suspensive remedies

1. Asylum seekers whose applicatiors—ware rejected shall have the right to have the
decision reviewed by a means which constitutedfaatere remedy.

2. Where asylum seekers submit an arguable claim &l the execution of a removal
decision could lead to a real risk of persecutionref the death penalty, torture or inhuman
or degrading treatment or punishment, the remedy aginst the removal decision shall have
automatic suspensive effect.

Xl. Detention
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1. Detention of asylum seekers should be the exception

2. Children, including unaccompanied minors, shoakla rule, not be placed in detention.
In those exceptional cases where children are rd=taithey should be provided with special
supervision and assistance.

3. When In those cases whereother vulnerable persons are detained they shoeld b
provided with adequatassistance angupport.

4, Asylum seekers may only be deprived of theietl, if this is in accordance with a
procedure prescribed by law and if, after a carekamination of the necessity of deprivation of
liberty in each individual case, the authoritiestloé state in which the asylum application is
lodged have concluded that the presence of therassgekers for the purpose of carrying out the
accelerated procedure cannot be ensured as efflgdbiy another, less coercive measure.

5. Detained asylum seekers shall be informed ptigmpn a language which they
understand, of the legal and factual reasons fir ttetention, and the available remedies. They
should be given the immediate possibility of cotitaza person of their own choice to inform
him/her about their situation, as well as availthgmselves of the services of a lawyer and a

doctor-aceording-to-the-modalities-of nationaklaw

6. Detained asylum seekers shall have ready adoeas effective remedy against the
decision to detain them, including legal assistagceording-to-the-modalities-of-nrational-law.
7. Detained asylum seekers should be accommodadthih whe shortest possible time in

facilities specifically designated for that purpose offering material conditions and a regime
appropriate to their legal and factual situatiord astaffed by suitably qualified personnel.
Detained families should be provided with separateommodation guaranteeing adequate
privacy.

Xll. Social and medical assistance

Asylum seekers shall be provided with necessaryab@nd medical assistance, including
emergency treatment.

XIll. Protection of private and family life

Asylum seekers and their family members within theState’s jurisdiction are entitled to
respect for their private and family life at all stages of the accelerated asylum procedure in
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accordance with Article 8 of the European Conventio on Human Rights. Whenever
possible, family unity should be guaranteed.

XIV. Role of the UNHCR
Even when accelerated asylum procedures are applietiber States shall allow the UNHCR:

0] to have access to asylum seekers, includingehn detention and border zones such as
airport or port transit zones;

(i) to have access to information on individuapligations for asylum, on the course of the
procedure and on the decisions taken, as well person-specific information, provided
that the asylum seeker agrees thereto;

(i)  to present its views, in the exercise of stgpervisory responsibilities under Article 35 of

the Geneva Convention, to any competent authoniggarding individual applications
for asylum at any stage of the procedure.

XV. Increased protection

Nothing in these Guidelines should restrain thaeStfrom adopting more favourable measures
and treatment than described in these Guidelines.
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Appendix V

REVISED DRAFT EXPLANATORY MEMORANDUM

as adopted at thd"6neeting of the GT-DH-AS (18-20 February 2008).
Outstanding issues are underlined

Foreword

In October 2005, the Parliamentary Assembly adoptedRecommendation 1727(2005) pn
accelerated asylum procedures in member statée @@auncil of Europe. In its reply to this text,
the Committee of Ministers of the Council of Eurammncluded that there was a need to establish
“safeguards for asylum seekers in accelerated gwwes”, bearing in mind also that such work

could constitute a useful source of inspiration tfttwse member states that are members of the
European Uniof? In June 20086, it entrusted its Steering CommieeHuman Rights (CDDH
to examine the question and, as appropriate, fo @cadelines in this field! [In March 2009, the
CDDH adopted its draft Guidelines on the humantsgirotection in the context of accelerated
asylum procedures and Explanatory Memorandum aartstnitted them to the Committee |of
Ministers? In April 2009, the Ministers Deputies’ adopted tBeidelines and authorised the
publication of the Explanatory Memorandum.]

Preamble and operative part

1. Asylum seekers enjoy the guarantees set out inEtlhhepean Convention on Human
Rights as any other person within the jurisdictidrbtates Parties to this instrument. The specific
situation of these persons nevertheless makes thénerable, notably when their asylum
application is examined through an acceleratedgu@®; no matter how conscientiously this
procedure is applied, Council of Europe membereStaiust ensure that human rights protection
is not only guaranteed on paper but implementqutantice.

91n the context of the European Union Council Direeon minimum standards on procedures in member
states for granting and withdrawing refugee sté@@uncil Directive 2005/85/EC of 1 December 2005).

! Decision No. CM/868/14062006.

Further to this mandate, the CDDH set up its WagkBroup on Human Rights Protection in the contéxt o
accelerated Asylum Procedures (GT-DH-AS), with thsk of drafting the Guidelines and Explanatory
Memorandum. It comprised specialists from nine Goweents (Armenia, Denmark, Finland, Latvia,
Poland (Chair), Romania, Sweden, Switzerland arel lthited Kingdom). Representatives of the
Secretariat of the Parliamentary Assembly, the &adat of the European Committee for the Preventio
Torture and Inhuman or Degrading Treatment or Pument (CPT), the Office of the Commissioner for
Human Rights, and the Office of the United Natidfigh Commissioner for Refugees (UNHCR) also
participated in its work, as did a number of reprgatives from civil society: Amnesty Internationtde
AIRE Centre Advice on Individual Rights in Europend the European Group of National Human Rights
Institutions.

The Group held six meetings from December 2006 ebrirary 2009. During the drafting process, all
member states took note of progress and were thtatsubmit written comments.

12168™ meeting, 24-27 March 2009.]
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2. The substantial body of jurisprudence that hasrgeakfrom the organs of the European
convention on Human Rights (“the European Convefitibetween 1989 and the present day
now sets the standards for the rights of asylunkesseacross Europ@.In particular, the
European Court of Human Rights (“the Court”) hdgduhat it would not be compatible with the
“common heritage of political traditions, idealsgddom and rule of law” to which the Preamble
(of the European Convention) refers, were a CotitrgcState to the European Convention
knowingly to surrender a person to another staterathere were substantial grounds for
believing that he or she would be in danger of ¢painbjected to torture or inhuman or degrading
treatment or punishmetit.

3. Article 14 of the Universal Declaration of HumaigRs expressly protects the right to
“seek and enjoy asylum from persecution”. Furtheamthe Geneva Convention and its 1967
Protocol, the core international legal instrumdatsefugee protection, do not set out parameters
for refugee status determination procedures, lggtviase to the discretion of State Parties. States
have, however, acknowledged the importance of dail efficient asylum procedures for the
identification of refugees and the need for alllasyseekers to have access to tHerfhe
UNHCR Executive Committé® have identified basic standards for refugee status
determinations’ Both the Geneva Convention and the 1967 Protoamlige for co-operation
between the Contracting States and the United Netidigh Commissioner for Refugees
(UNHCR), which may extend to the determination efugee status, according to arrangements
made in various Contracting States.

4, Article 33 (1) of the Geneva Convention, which basome customary international law,
explicitly protects refugees and asylum-seekermfreturn, in any manner whatsoever, to the
frontiers of territories where their lives or freed would be threatened because of their race,
religion, nationality, membership of a particularxcsl group, or political opinion. The same

13 Cf. Nuala MOLE,Asylum and the European Convention on Human Ridhisan Rights Files series,
No.9 (revised), Strasbourg 2007, Council of Eurénglishing, ISBN 978-92-871-6217-5, p. 18. The
explanatory memorandum owes a humber of ideasswény comprehensive study prepared by Mrs Mole,
the Director of theAdvice on Individual Rights in Eurogéhe AIRE Centre) an expert consultant of the
Council of Europe. This document is referred hexftér to asAsylum and the ECHR

4 Soering v. the United Kingdgrapplication No. 14038/88, judgment of 7 July 19p8ra. 88ismoilov
and others v. Russiapplication No. 2947/06, judgment of 24 April B)@ara. 68.

15 See UNHCR Executive Committee Conclusion No. 82\(Xl), “ Safeguarding Asylum(1997), §
(d)(iii); UNHCR Executive Committee Conclusion N85 (XLIX), “International Protectioh (1998), §
(9)” While its Conclusions are not formally bindintdpey are relevant to the interpretation and apgibn

of the international refugee protection regime. €asions of the Executive Committee constitute
expressions of opinion which are broadly repredemtaf the views of the international communityner
specialized knowledge of the Committee and the tlaat its conclusions are reached by consensus adds
further weight. They have identified basic standdmt refugee status determinations.

% The Executive Committee is an intergovernmentaligrcurrently consisting of 76 States that advises
UNHCR in the exercise of its protection mandateil@&/its Conclusions are not formally binding, theme
relevant to the interpretation and applicationhe international refugee protection regime. Conohss of
the Executive Committee constitute expressionsgpafion which are broadly representative of the e/
the international community. The specialized knalgke of the Committee and the fact that its conolusi
are reached by consensus adds further weight.

17 See, for example, UNHCR Executive Committee CasioluNo. 8 (XXVIII), “Determination of Refugee
Statu$ (1977); UNHCR Executive Committee Conclusion No.(XXX), “Refugees without an Asylum
Country (1979); UNHCR Executive Committee Conclusion I186.(XXXIV), “ The Problem of Manifestly
Unfounded or Abusive Applications for Refugee StatuAsylurh (1983); UNHCR Executive Committee
Conclusion No. 58 (XL), Refugees and Asylum-Seekers Who Move in an Irmedddaner from a
Country in Which They Had Already Found Protecti(i989).
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Article contains in § (2) the important exceptitwatt the benefit ofion-refoulementmay not be
claimed by a refugee for whom there are reasongdalends for regarding as a danger to the
security of the country in which he/she is livingwho, having been convicted of a particularly
serious crime, constitutes a danger to the comyiuriihe obligation ofnon-refoulements also
enshrined in Article 3 of the European Convention.

5. Finally, European Community law provides anothempaértant source of rights.
According to Article 18 of the Charter of FundanarRights of the European Union (2000/C
364/01): “The right to asylum shall be guaranteéth wue respect for the rules of the Geneva
Convention and the Protocol of 31 January 1967tinglato the status of refugees and in
accordance with the Treaty establishing the Eunofgg@mmunity.” EU fundamental rights form
an integral part of the general principles of E®.1&

6. It goes without saying that, whatever the asyluocedure used, member States are
obliged to respect European and international staisdsuch as the right to request and to enjoy
asylum. Whilst the present Guidelines aim to hdipsé involved in the various stages of

accelerated procedures, including those responddslereturning non-nationals, the current

Guidelines nevertheless concentrate on accelemtsrkdures. They therefore remind national

authorities of existing obligations in the areathwut adding new ones.

7. The purpose of the Guidelines is to indicate howan rights be protected in the context of
such procedures. To this end, they bring togetievarious relevant standards found notably in
the European Convention as interpreted by the Calong with the aforementioned key
universal and European instruments in the areaséltiarious sources are cited in the Guidelines’
Preamble, which also refers to important Resolstimnd Recommendations made by Council of
Europe bodies as well as the relevant decisioteeoEuropean Committee for the Prevention of
Torture and Inhuman or Degrading Treatment of Fument (CPT)® and of the UN Committee
Against Torture (CAT).

I. Definition and scope

1. An accelerated asylum procedure is an asyluncepire derogating from normally
applicable procedural time scales and/or procedyratantees with a view to expediting decisjon
making.

8. The Guidelines take for granted that the expressamcelerated asylum procedures”
abrogate from standard procedural time scales andally applicable guarantees with a view to
accelerating the decision making-process. The gémeganing of this expression is to indicate

18 The Court of Justice of the European Communitis dcknowledged the importance of the EU Charter
for example in the case C-540/03, European ParliameCouncil of the European Union, 27 June 2006,
para. 38

¥ The Guidelines also take advantage of the expegigained over the years by the CPT, a body sbyup
the European Convention for the Prevention of Tertand Inhuman or Degrading Treatment or
Punishment (1987) as a system for monitoring ates where people are deprived of their libertye Th
specific and general reports issued by the CPhdurto its periodic visits to all contracting statre a
useful source for identifying practical standardspeootection of human rights in the context of the
accelerated asylum procedures.
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that certain claims are treated faster than othedsthat, generally, accelerated procedures feature
less procedural guaranté84g his expression may thus also refer to procedusesd in respect of
asylum applicants at borders and asylum applicatits have no documents or present false
documents or have not respected the deadline®dgirlg their application or other procedural
rules, etc.

9. It is necessary to note that, in some countriesglarated procedures are used to process
manifestly well-founded applications. In other ctrigs, the assessment of these cases is
prioritized within a regular asylum procedure. Htining the assessment of some particular
cases, such as manifestly well-founded claims,bean useful case management tool to enhance
prompt decision-making and accelerate asylum proesd It should be recognised that these
States may also avail themselves of alternativee camnagement tools, including the
prioritisation of manifestly well-founded claim5.

2. Procedures whereby a State may declare an apptidnadmissible without considering
the merits of the claim also fatiutatis mutandisvithin the scope of the Guidelin&s.

10. For the purposes of these Guidelines, the exmnessiccelerated procedures” does not
include procedures whose purpose is to identifyStage responsible for determining the asylum
application. INKRS v. the Unitet&kingdom?® the Court recalled its ruling if.l. v. the United
Kingdom “removal to an intermediary country which is als&ontracting State does not affect
the responsibility of [States] to ensure that thpligant is not, as a result of the decision toetxp
exposed to treatment contrary to Article 3 of then@ntion.”

. Principles

2.1. States should only apply accelerated asylum pwes in clearly defined—ecases
circumstances—prescribed-by-laamd in compliance with national law and their intgional
obligations.

11. The mannerin which States carry out accelerated procedunesld comply with both
the State’'s international legal obligations and thenciples of transparency, fairness,

% The expression “accelerated procedures” is usedhiious circumstances, not only in case of clearly
abusive or manifestly unfounded claims. They ase alsed in cases where concepts like “safe cowifitry
origin,” “safe third country,” “particularly safehird country,” “European safe third country,” anfirst
asylum country” are applied.

2L UNHCR, The Problem of Manifestly Unfounded or Abusive i&pgibns for Refugee Status or Asylum,
20 October 1983, ExCom Conclusion, No. 30 (XXXIV]983, conclusions (d) and (f).

2 The CDDH asked the GT-DH-AS to discuss this wagdifhe Group decided to keep it without changes.
23 Application No. 32733/08, admissibility decisiohZDecember 2008.

%4 The CDDH asked the GT-DH-AS to discuss this wagdifhe Group decided to delete it.

” o
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proportionality, non-discrimination and non-arhbiiness. These principles underpin both the
Convention system and the procedural and otheragtegs contained within these Guidelines.
They should be applicable at every stage of thelated procedurg.

3.2.  Asylum seekers have the right to an individual &ir examination of their applications
by the competent authorities.

4.3.  When procedures as defined in Guideline | areiegypthe state concerned is required to
ensure that the principle obn-refoulemenis effectively respected.

12. The Court, playing a role subsidiary to that whittould be discharged primarily by
national authorities, has described the procedarplirements imposed by this principle: “In this
type of case the Court is therefore called upoassess the situation in the receiving country in
the light of the requirements of Article 3... In deténing whether substantial grounds have been
shown for believing that there is a real risk &atment incompatible with Article 3, the Court
will take as its basis all the material placed befib or, if necessary, material obtaingaprio
motu In cases such as the present the Court's exaoiinaf the existence of a real risk must
necessarily be a rigorous one... In order to detegmihether there is a risk of ill-treatment, the
Court must examine the foreseeable consequencesmafing the applicant to the receiving
country, bearing in mind the general situationehemd his personal circumstancés.”

[4. Factors such as submission of an asylum applttan at borders, including airports
and transit areas, lack of documents or use of fomgl documents, if taken individually,
should not be sufficient to entail an automatic regurse to accelerated procedures. Wher
such factors occur cumulatively, such recourse shtinot be inevitable or exclusive.]

11

13. Concerning the notion of “asylum applications matldorders, including airports and
transit areas”, it is to be recalled that individuarriving at ports and airports whom the
authorities wish to be able swiftly to return afeen kept in the transit zones of airports. It has
sometimes been argued that since these peoplenisdtechnically entered the country they do
not fall under Article 1 of the European Conventamithey are still in the “international zone”.
The Court has made it clear that no such concestiser respect of the interpretation of the term
jurisdiction under Article 1 of the European Contven?’ [A single circumstance should not

% Cf. op.cit,“asylum...”, pp. 87-88. See alsdbmuur v.France application No. 19776/92, judgment of 25
June 1996, paragraph 50.

%6 Saadi v. Italy application No. 37201/06, judgment of 28 Febru2098, paras. 126, 128 & 130. See also
T.1. v. the United Kingdomapplication No. 43844/98, admissibility decisn/ March 2000.

27 Amuur v.France application No. 19776/92, judgment of 25 June6l®ee alsé\sylum and the ECHR
(2007), p. 65 an@®hamsa v. Polandapplications Nos. 45355/99 and 45357/99, judgméal November
2003.
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suffice for an application made at a border to b®matically subject to an accelerated asylum
procedure.J]The same is true with regard to applicants withdotuments or presenting false
documents, it being understood that public autiesrishould endeavour to identify the reasons
why the applicant has no papers or has false papers

lll. Vulnerable persons and complex cases

1. The vulnerability of certain categories of pe&rsosuch as unaccompanied and/or
separated minors/children, victims of torture, séxiolence or human trafficking and persans
with mental and/or physical disabilities, shoulddagy taken into account when deciding whether
to apply accelerated asylum procedures. In the alslsildren, their best interests are paramouint.

14. Particular attention should be given to vulneradpeups, such as children, victims of
torture, sexual violence or trafficking, personsthwimental and/or physical disabilities and
persons lacking capacity, either by age or by wigghysical or mental impairment. It should be
recalled that Parliamentary Assembly Resolution 1{4005) on accelerated procedures in
Council of Europe Member States explicitly calledénsure that certain categories of persons be
excluded from accelerated procedures due to thémevability and the complexity of their cases,
namely separated children/unaccompanied minorsimscof torture and sexual violence and
trafficking, and also cases raising issues under @kclusion clauses of the 1951 Refugee
Convention”. Permanent training of staff likely¢ome into contact with asylum seekers should
pay particular attention to detection of vulnerdépiht the earliest possible stage.

15. Refugee and migrant children may be classed asgb&mong the world’s most
vulnerable populations” and face “particular riskem separated from their parents and carérs”.
In addition to the relevant provisions in the Cduwé Europe Convention on Action against
Trafficking in Human Beings and the 1989 UN Coniemton the Rights of the Child,
Parliamentary Assembly Recommendation 1596 (2003)tlee situation of young migrants in
Europe” envisages particular protection for searahildren/unaccompanied minors in ordinary
and accelerated asylum procedures and asks mertdtes g0 “give primacy and binding
character to the principle of the best interestghef child, making this explicit in all laws,
regulations or administrative Guidelines concerninigration and/or asylum” (paragraph 7, sub-
paragraph ii). Subsequently, the Assembly devotespecific text (Recommendation 1703
(2005)) to the issue of protection and assistaocedparated children seeking asylum.

16. With regard to victims of torture and ill-treatmerthe “Manual on the Effective
Investigation and Documentation of Torture and ©teauel, Inhuman or Degrading Treatment
or Punishment” (Istanbul Protocol), adopted in 1989 particularly useful tool. The Istanbul
Protocol provides a basis and framework for rulesnmedical examinations and medico-legal
reports, to be used not only within criminal pratiegs but also within asylum procedures.

17. In deciding whether to apply accelerated procesidcevictims of sexual violence or
human trafficking, their particular past and pragpe physical, emotional and mental suffering
must be a relevant consideration. The Europeant@biituman Rights has held that Article 4 of

% Human Rights Watch World report 2002: childrenghis.
Accessible from www.hrw.org/wr2k2/children.html.
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the European Convention gives rise to positivegalions on the part of the State to adopt
measures to protect victims against the harm afférsyg caused by human traffickifig The
Court has granted interim relief under Rule 39 h# Rules of the Court to an applicant who
prima faciefaced a real risk of irreparable harm under Aeti¢lif returned to a country where she
would be at risk of being trafficked for purposek sexual and/or other exploitation. The
importance of this provision should be reflectedhia context of asylum procedures applied to
persons who claim to be victims of sexual violeacérafficking.

2. International human rights obligations as rdgdhe rights of specific vulnerable groups
shall be duly taken into account when applying Bzeged asylum procedures and in the manner
of application.

18. In this context, due regard should be had to feeiic guarantees of UN CEDAW its
Optional Protocol and General Recommendation 1®UN Protocol to Prevent, Suppress and
Punish Trafficking in Persons, Especially Women &hildren®' the UNHCR Guidelines on the
Protection Refugee Women and the UNHCR Guidelime&ealuation and Care of Victims of
Trauma and Violence when applying asylum proceducesuch peopl& The safety and
protection of victims of sexual violence and trelfhg should be considered, both in relation to
the provision of medical treatment (with particulagard to the needs of pregnant women) and in
relation to the efforts of criminal law enforcemeagencies to combat sexual slavery and
traffickin%f3 Additional steps should be taken to protect agadhes particular vulnerability of the
girl child.

19. Due account should be taken of the UN CRPD whiadvides that: “[e]very person with
disabilities has a right to respect for his or pbysical and mental integrity on an equal basis
with others”® and that “States Parties shall take all approptegislative, administrative, social,
educational and other measures to protect persihsdigabilities, both within and outside the
home, from all forms of exploitation, violence aaolise, including their gender-based aspééts.”
Whilst recognising that lengthy asylum proceduresy/ne problematic for persons with mental

29 SeeSiliadin v. Franceapplication No. 73316/01, judgment of 26 OctoP@5.

%0 See in particular Articles 2(f) and 6.

3L In particular Article 6 “Assistance to and proteatof victims of trafficking in persons”.

32 See also The Platform for Action and the Beijingcl@ration, Fourth World Conference on Women,
Beijing China 4- 15 September 1995, §8 136 and 148.

* Having regard to the domestic provisions and iational measures adopted to combat trafficking in
human beings and the sexual exploitation of childriacluding but not limited to Council Directive
2004/81/EC of 29 April 2004 on the residence peigstied to third-country nationals who are victiofis
trafficking in human beings or who have been thgjestt of an action to facilitate illegal immigratiowho
cooperate with the competent authorities.
http://ec.europa.eu/justice_home/doc_centre/criaffitking/doc_crime_human_trafficking_en.htm

Note also the Rome Statute of the Internationain@®r@l Court which recognizes rape and sexual viden
by combatants in the conduct of armed conflict as erimes. Under this statute, sexual violence loan
considered a crime against humanity and in somesaamnstitutes an element of genocide.

3 «Sexual and Gender-Based violence against refugeeturnees and Internally Displaced Persons —
Guidelines for Prevention and Response”, May 2008 CR:
http://www.unhcr.org/refworld/docid/41388ad04.html

% Article 17.

% Article 16.
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and/or physical impairments, States should prowaggropriate assistance, information and
physical and social support (including accommodatend reception conditions) to meet
disability-related needs. Such considerations shauiter into play once a person displays,
complains of or raises the reality of long-term fibsl mental, intellectual or sensory
impairments’

20. Special procedural guarantees should be affordetidh persons, such as the right to a
medical examination, assistance and/or psycholbgmanselling bearing in mind their specific
personal circumstances (see further below at GoeléY/). States should take appropriate steps
to ensure that asylum procedures take accountesbtymal or general circumstances surrounding
the application, including the applicant’s cultuocalgin or vulnerability, insofar as it is possible
to do so®. It should be remembered that victims of tortund &iolence (sexual or otherwise)
may fall into one or more overlapping categorieswherable person.

3. When it becomes apparent that a case is pamigudomplex and that this complexity
falls to be addressed in the State where the atigitwas lodged, it should be excluded from the
accelerated procedure.

21. While there is no universal definition of “compleases”, existing state practice indicates
that this category can include cases concerningritifeds of vulnerable persons as well as
applications for asylum which are capable of falliander the exclusion clauses of the 1951
Geneva Convention and/or which raise issues obnaltisecurity or public order. Complex cases
falling within this Guideline should be examined hyeans of a careful and individualized

determination within the regular asylum proceduré affering full procedural guarante®s.

22. This corresponds with the standards enshrinederuidelines on human rights and the
fight against Terrorism, adopted by the Committedimisters of the Council of Europe on 11
July 2002, and UN Security Council Resolution 1@#414 September 2005. These standards
apply to any decision to resort to accelerateduasyrocedures, including complex cases which
may be suited to accelerated asylum procedures.

23. The protection of Article 3 ECHR is nevertheleffieraed to those applicants who have
been unable to secure/ excluded from internatipnatiection. The Court recognised $aadi v
Italy that “the conduct of the person concerned, howewelesirable or dangerous, cannot be
taken into account, with the consequence that tbiegtion afforded by Article 3 is broader than
that provided for in Articles 32 and 33 of the 199hited Nations Convention relating to the
Status of Refugee$®. The Court ruled further that the “concepts ofKtiand “dangerousness” in

37 Article 1, UN Convention on the Rights of Persarith Disabilities.

% See Article 13(3a), Council Directive 2005/85/E€ 1o December 2005 on minimum standards on
procedures in Member States for granting and wétwirg refugee status.

39 Cf. op. cit, “asylum...”, p. 26; Goodwin-Gill, Guy S. and McAdam, J. (200The Refugee in
International Law,3" ed. Pp. 162-197; See also UNHCR 2@B@idelines on international protection,
application of theexclusion clauses: Article 1F of the Conventioratialy to the status of refugeegich
state that the application of an exclusion clauseukl be a proportionate response to the particular
objective sought.

40 Saadi v. Italyapplication No. 37201/Qgudgment (Grand Chamber) of 28 February 2008, i88. See
alsoChahal v. the United Kingdonapplication No. 22414/93, judgment of 15 Novemb@®6, para. 80,



33 GT-DH-AS(2009)004

this context do not lend themselves to a balant@sgbecause they are notions that can only be
assessed independently of each otffeflhe UN CAT Committee has similarly ruled that the
absolute prohibition on torture would prevent retaf an applicant otherwise excluded from
recognition as a refugééDue consideration should therefore be given tthate standards, on a
principled and a pragmatic basis, before recowgdead to accelerated procedures in the context
of complex cases.

IV. Procedural guarantees

1. When accelerated asylum procedures are appliggum seekers should enjoy the
following minimum procedural guarantees:

(i) the right to lodge an asylum application wittat® authorities, including, but not limited to,|at
borders or in detention;

24, It is necessary to recall that Article 5 of ther@ean Convention comprises an
exhaustive list of exceptions to the right to lilyesind security as well as procedural guarantees.
In particular, it should be recalled that under gi@umstances may confinement prevent the
asylum seekers from having effective access tptbeedure for determining refugee stétls.

25. Concerning the right to be registered and to lodgeasylum application, it is worth
recalling that some states have attempted to deflearrival of asylum seekers from their shores
by intercepting the vessels in which they weredhing on the high seas. The casexbfavard*
concerned the interception by an Italian warshipmfAlbanian boat which resulted in the boat
capsizing and the deaths of several of those ordbé theLampedusaase$? the applicants
were rescued or intercepted at sea by the ltalidhosties and taken to the ltalian island of
Lampedusa, from where they were returned to Libighout having the possibility to make and
have considered applications for asylum.

3%

(i) the right to be registered as asylum seekers inl@ation within the territory of th¢
State designated for this purpose by the compatehbrities;

Ismoilov v. Russia application No. 2947/06, judgment of 24 April 3)0and Ryabikin v. Russija
application No. 8320/04, judgment of 19 June 2008.

1 |bid. Saadi v. Italypara. 139.

2 Tapia Paez v. SwedeBommunication No. 39/1996, decision of 28 Ap@bZ, para. 14.5.

43 Amuur v France application No. 19776/92, judgment of 25 June6199

4 Xhavara v. Italy and Albaniapplication No. 39473/98, decision of 11 Januai§120

45 Hussun and others v. Italgpplication No. 101717/05, decision of 11 May @00
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(i) the right to be informed explicitly and without dg] in a language which he/she
understands, of the different stages of the praeedeing applied to him/her, of his/hler
rights and duties as well as remedies availablendher;

26.  Notwithstanding Guideline Ill, which concerns t&tate’s initial decision on whether or
not to apply accelerated procedures to vulnerabbeipg, in those cases where it has been
deemed necessary and proportionate to apply aatedeprocedures, procedural guarantees
should (as far as possible) be afforded. Firsthglan this sub-paragraph, the right to be informed
of the remedies available in connection with theliag accelerated procedure would include not
only legal remedies but also other forms of asst&a including medical, social, family
psychiatric and other. Secondly, States shouldaias possible, endeavour to facilitate same
sex interviews, whereequested, and, if appropriate under the circunasirthe assistance of an
interpreter of the same sex.

27.  The reference to “a language which he/she undetstareflects the wording used in
Article 5 8§ 2 of the European Convention. Thisl@se to, although not the same as, the wording
used by EU law (“in a language which the asylumkeee may reasonably be supposed to
understand”). Irrespective of the wording chosém &im of this procedural guarantee is to
ensure that asylum seekers understand in praaite, not only in theory, the information
referred to in this sub-paragraph.

7]

(iv) the right,as a rule,to an individual interview in a language whichgie understand
inall-easeswhere the merits of the claim are being consiflamed,in cases referred
to in Guideline 1.2, where—necessaryhe right to be heard—as—a—minimuron the
grounds of admissibility;

28. As regards the right to be heard, this sub-pardgdigiinguishes two possible situations.
On the one hand, it aims at guaranteeing that $hkim seeker can present his/her grounds for
asylum orally during an interview, in order to eresthat all relevant facts have been established
with regard to a decision on the merits. On thewottand, it guarantees the right to be heard, at a
minimum in written form, before an inadmissibilitigcision is taken. In cases where the grounds
for asylum are not examined and the asylum seebes dot benefit from an interview, he/she
should have the opportunity of expressing himsethlf in written form on the grounds leading
to the inadmissibility decision and on the risksefd in case of return. This minimum guarantee
aims at covering situations where the asylum sepkesents a written asylum application and
where national law allows for a written procedureases of criminal or administrative detention
for illegal residence or where further represeatstior a subsequent application are made.

(V) the right to submit documents and other evigencsupport of the claim and to provide
an explanation for absence of documentation, ifieqiple;
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29. Concerning the right to submit documents and othédence, it is clear that asylum
seekers have to provide, as far as possible, mrffievidence to support their claims. In some
cases, the Court considered that the applicantsfdibt to provide specific information or
adduce sufficient proof that would have enabled@bart to find a violatiori® It should be noted,
however, that asylum seekers may not be able tpastpheir statements by documentary or
other proof and that application of the burden kdfgb in asylum procedures should take into
account such considerations. The UNHCR Handboogroonedures and criteria for determining
refugee status acknowledges this and states tleteScin which an applicant can provide
evidence of all his statements will be the exceptiather than the rule,” while “the duty to
ascertain and evaluate all relevant facts is shaeegdeen the applicant and the examiftér”

30. With all categories of vulnerable persons, butipaldrly those who claim to be victims

of torture, States should pay due regard to theoitapce of medical considerations when
considering applicable asylum procedures. In ppieci applicants claiming to be victims of

torture should be afforded reasonable time to obtairroborating evidence, by means of
examination and treatment by appropriately qualifexperts or physicians or through other
evidentiary channels. If corroborating evidencauigvailable, applicants should be given the
time and opportunity to provide an explanation.e($dso Guideline Il and explanatory text
thereto).

31. Procedural flexibility should ensure that applisawho during their initial interview fail
to raise a claim that they have been torturedubjested to sexual violence or trafficking, but
who seek to rely on the fact at a later stage, lshoot thereafter remaiautomaticallysubject to
accelerated procedures, and/or precluded frometelarly applicable procedures. They should
be given the time and opportunity to account fa dmission and, if appropriate, to obtain and
submit corroborating evidence.

32. Reference could be made in this context to ar2€l) of the CRC according to which
“A child temporarily or permanently deprived of ks her family environment, or in whose own
best interests cannot be allowed to remain in #matironment, shall be entitled to special
protection and assistance provided by the State.”

(vi) the right to access legal advice and to beesgnted-throughout-theprocedumaether

atfirstinstance-or-during-appealproceediiigseing understood that legal-assistaaice
should be provided according-te-the-medalitieqational law;

33.

Option A. [Text adopted by the GT-DH-AS in Sept&r@b68] A crucial aspect in this context is
the availability of effective legal advice (sub-paraph vi), in particular the issue of free legal
advice under the conditions provided for by dontektiv. Legal representatives should enjoy

46 Cf. Al-Shari and Others v. Italygpplication No. 57/03, decision of 5 June 2005; Klogos v. Romania,
application No. 20420/02, judgment of 13 Octobed20

47 UNHCR Handbook on Procedures and Criteria for Deiting Refugee Status under the 1951
Convention and the 1967 Protocol relating to thatust of Refugees, § 196, adopted by the Executive
Committee of the High Commissioner's Programme (W¥H Executive Committee), an inter-
governmental group consisting of 76 States thaisadvthe UNHCR in the exercise of its protection
mandate.
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access to both their client and their client’s cfilse including in detention facilities and trahsi
zones.

Option B. [UK proposal]A crucial aspect in this context is the availapilaf effective legal
advice, particularly at the substantive stages haf asylum process. Legal representatives
should, where reasonably practicable, be able tesscasylum applicants after they have been
examined to ascertain their identity and other greakdetails not directly related to the substance
of their asylum claim, and their asylum claim h&eib lodged. In assessing what is reasonably
practicable in a particular situation, it must ke in mind that some establishments, such as
port transit areas, are subject to stringent sgcoonsiderations. It is important for the effeetiv
running of 24-hour port and airport operations thakays relating to immigration controls are
kept to a minimum, and that efficient and prompbtighput of passengers takes place. Access to
an individual asylum seeker will therefore be sabje request, to security considerations in the
relevant establishment at the time of the req@st,on the basis that the access does not unduly
delay or otherwise compromise either the processihdhe individual or the more general
activities of immigration control. Legal represdivas should also be able to request access to
copies of material documents and evidence front tHigint's case file, which States should aim
to produce as soon as is reasonably practicable.

34. It is to be recalled that, under the right of indual petition under Article 34 of the
European Convention, “States should furnish allessary facilities to make a proper and
effective examination of application&”.

(vii)  the right to receive a reasoned decision fitimg on the outcome of the proceedings.

35. The requirement to give a reasoned decision atrmf@ming the applicant of both the
reasons underpinning the application’s refusaltaecconsequences of such a decision, including
information on how to challenge a negative decisibhis guideline should be understood as
including the right to have these reasons explained language he or she understands, as
otherwise the right to be informed risks being niegless in practice.

2. Authorities shall take action to ensure thagpresentative of the interests of a separated
or unaccompanied minor is appointed throughouithele proceedings.

36. In paragraph 2, the Guidelines again stress thmoiitance of taking into account the
particularly vulnerable situation of separated araccompanied minors (see explanatory
memorandum on Guideline IlI).

8 Shamayev v. Russiapplication No. 36378/02, judgment of 12 April 30@ara. 508. See further below
at paras. 87-89 concerning the relationship batwetcles 3, 13 and 34.
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3. Authorities shall respect the confidentiality all aspects of an asylum application,
including the fact that the asylum seeker has nwgd an application, in as much as it may
jeopardise protection of the asylum seeker or ithexty and security of his/her family members
still living in the country of origin—Ne-infermagh Information on the asylum applicatias such
which may thus jeopardise protectionsheudld—retshall not be disclosed toshared-with the
country of origin.

37. The right to privacy of the individual is guaraedeby Article 8 of the European
Convention, Article 17 ICCPR, and Article 16 UNCIQQCI:onfidentiality concerning information
provided by the applicant is furthermore necessaoy only to protect the integrity of the
applicant but also his/her family members in theintoy of origin. The fact that an asylum
application has been made or the elements uponhvthie asylum claim is based shall not be
disclosed to the country of origin. It may be, hgem that proper examination of the asylum
application requires that certain aspects of ivéxdfied with sources in the country of origin. As
a rule, these sources should not include the allegéor of persecution or serious harm. Where,
in exceptional cases, it may be absolutely necgdsasbtain information from the alleged actor
of persecution or serious harm, this must not teésuthe actor being informed of the fact of the
asylum seeker’s application nor jeopardize the ighysntegrity of the asylum seeker and his or
her dependants or the liberty and security of kisffamily members. The requirement that
“information on the asylum application as such whicay thus jeopardise protection shall not be
disclosed to the country of origin” does not pravde member states from sharing with the
applicant's country of origin the information orshher identity necessary to effect an expulsion
order when a return decision has been issued.

38. Article 8 of the European Convention does not amlguire a negative undertaking by
States to abstain from substantive interferencdls thie right to private or family life, but also
entails the positive obligation to take steps teueea that personal information not reach the hands
of third parties that might use such informatiom purposes incompatible with international
human rights law’

V. The safe country of origin concept

1. The examination of the merits of the asylum magibn shall be based on the asyliim
seeker’s individual situation and not solely ongrahanalysis and evaluation of a given country.

39. Thesafe country of origin concest used to accelerate the examination of the cashe
substance. Many Council of Europe member statedy agqgrelerated procedures when the
applicant “comes from a country of origin allegedoe safe”. This is the case, for instance, in the
domestic law of Austria, Bulgaria, Cyprus, Irelafbland, “the former Yugoslav Republic of
Macedonia”, Romania and the United Kingdom.

49 SeeRotaru v. RomanigGrand Chamber), application. No. 28341/95, judgnoé@ May 2000, para. 43;
Leander v. Swedeapplication No. 9248/81, judgment of 26 March 1.98ara. 48.
*0 SeeAirey v. Ireland application No. 6289/73, judgment of 9 Octoberd,Yara. 32.
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40. The development of a common policy within the Ean Union on asylum and

migration matters has had important consequenceth@rdesignation of certain countries of
origin as safe countries. Since the entry intodoo€ the Treaty of Amsterdam, all EU member
states are considered as safe countries of onjgother EU countries.

2. The fact of coming from a safe country of arighall be only one element among others
to be taken into account in reaching a decisiothemmerits of the claim.

3. The safe country of origin concept shall beduséh due diligence, in accordance with
sufficiently specific criteria for considering awury of origin as safe. Up-to-date information is
needed from a variety of reliable and objectiverses, which should be analysed.

41. The safe country of origin concept must be emmlaygutiously on the basis of sufficiently
precise criteria. It is necessary to have reliabied updated information gathered from various
different sources including notabigports from UNHCR, Council of Europe bodies suslthe CPT
and non-governmental organisations, which shoulahlaédysed and compared.

42. Criteria to consider the country of origin as &eseountry vary considerably from one
country to another. Others use criteria implyingnsoof the following elements: number of
applicants coming from the country concerned, fiomitg of democracy, independence of
justice, rule of law, respect of the Geneva Coneaendand of human rights treaties, in particular
the European Convention.

43. In accordance with established case-law of theofi@an Court of Human Rights, “a
rigorous scrutiny must necessarily be conductexhahdividual's claim that his or her deportation t
a third country will expose that individual to theeent prohibited by Article 3.” This implies thauet
individual situation of the asylum applicant mustll circumstances be taken into accadnt.

4, All asylum seekers shall be given an effectpportunity to rebut the presumption |of
safety of their country of origin.

%1 Jabari v. Turkeyapplication No. 40035/98, judgment of 11 July @08 39 (note that in the judgment, the
expression “third country” in fact relates to thgplicant’s country of origin); see alsghahal v. the United
Kingdom application No. 22414/93, judgment of 15 Novemb@®6, § 96Saadi v. Italy application. No.
37201/06, judgment of 28 February 2008, para. 2BEN. A. v. U.K, application No. 25904/07, judgment
of 17 July 2008, para. 111.
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VI. The safe third country concept

1. e ate-seeking-to-a

country-is—safefor-the particular-asylum-seekidre foll

account when applying the safe third country coticep

a aalll - -. a na na alldy
owing criteria should be taken into

44, Thesafe third country concepéfers to situations where the decision on thetsuize of
the claim is considered to fall under the respadlisitof a third state. Many Council of Europe
member States apply accelerated procedures wheaapptieant comes from a safe third country.
This is the case, for instance, in domestic lawAimstria, Bulgaria, Cyprus, Moldova, the
Netherlands, Poland, “the former Yugoslav Repubficviacedonia”, Romania, Spain and the
United Kingdom.

45, Some Council of Europe member states have sastgpof safe third countries, whereas
others take decisions on a case-by-case basis. ofiest, the lists are in the public domain.
Likewise, designation of a third country as a sefentry has been strongly influenced by
initiatives taken by the EU. Since the entry inbock of the Dublin Regulation, all States party to
it generally consider one another as safe. The [Regu, called "Dublin II" and replacing the
Dublin Convention, retains the same principle fibIE& member states, adding Iceland, Norway
and Switzerland. (It should be recalled that thesi&lelines do not apply to procedures under the
Dublin Regulation: see further under paragraphtidye.)

46. Every individual application should be examinedaadang to the same guarantees on the
basis of Recommendation No R (97) 22 of the Conemitbf Ministers to member states
containing Guidelines on the application of theeghfrd country concept.

0] the third country has ratified and implemented @eneva Convention and the 1967
Protocol relating to the Status of Refugees or \eent legal standards and other
relevant international treaties in the human ridietsl;

47. As regards sub-paragraph (i), it is important tmenthat refugee law is part of
international human rights law and that it is nobegh for a state to have ratified the Geneva
Convention and other relevant international treatiemust also apply them in practice.

(i) the principle ofnon-refoulemenis effectively respected;

[48. In determining whether the applicant runs a resit of suffering treatment proscribed by
Article 3 when returned, the Court demands a rigsrecrutiny and the assessment of the issue in
the light of all the material placed before it, bmecessary, material obtainptbprio motu %3

2 SeeN. A. v. United Kingdomapplication No. 25904/07, judgment of 17 July 0para. 119Saadi v.
Italy, application No. 37201/06, judgment of 28 Febru&g08, para. 128Salah Sheekh v. The



40 GT-DH-AS(2009)004

49, It is at the discretion of the host state to deaith the way it verifies the nature of the
safeguards operated in the state of return. THig afuverification is even more important where
the state to which a person/asylum seeker is teetgned, and from where he/she fears being
expelled to a third state, is not a member stattheiCouncil of Europe bound by the European
Convention. It will be noted that the CAT adopte 8ame interpretation of Article 3 of UNCAT,
according to which “no state Party shall expelymetfefouler) or extradite a person to another
state where there are substantial grounds for vietiethat he would be in danger of being
subjected to torture™

50. In the case oBaadi v. Italy, andimilarly, in the subsequent caselshoilov & others v.

Russig®, the Court stated that “the existence of domdstics and accession to international
treaties guaranteeing respect for fundamentalgighprinciple are not in themselves sufficient to
ensure adequate protection against the risk dfeiditment where (...) reliable sources have
reported practices resorted to or tolerated byatit@orities which are manifestly contrary to the

principles of the Convention.”

51. The Court has stated that the application of thfe shird country concept does not
exempt a country from its duties under Article ®hpbiting torture and inhuman or degrading
treatment or punishment, even by virtue of the Dufystem concerning the determination of the
state responsible for examining applications fgtuam lodged in one of the member states of the
European Uniori The Court also emphasized the obligation of that btate to ensure that “there
are effective procedural safeguards of any kindgmtong the applicant from being removed”
from the country of return to another (fourth) ctyri®

(i)  the asylum-seeker concerned has accesswiratad in practice, to a full and fair asylum
procedure in the third country with a view to detging his/her need for international
protection;

52. This sub-paragraph leaves the choice of whethewbito use the words “international
protection” so as to cover all complementary/subsydforms of protection in addition to the
asylum grounds appearing in the Geneva Convention.

Netherlands application No. 1948/04, judgment of 11 Janudd@7, para. 136Hilal v. United Kingdom
Application No. 45276/99,Judgement of 6 March 2001, para. 6dlvarajah and Others v. United
Kingdom 30 October 1991, Series A no. 215, p. 36, pa&, H.L.R. v. France 29 April 1997,Reports
1997-lll, p. 758, para. 37Jabari v. Turkey Application no. 40035/98para. 39 Chahal v. the United
Kingdom application No. 22414/93, judgment of 15 Novemb@®6, paras. 79 and 96.

%3 See decision of 11 November 2003 on communicalien153/2000R.T. v. Australiapoint 6.4.

% Saadi v. Italyapplication No. 37201/06, Judgment (GC) 28 Febr2af8, § 147 antbmoilov v. Russia,
application N0.2947/06,Judgment 24 April 2008, § 127. See alRyabikin v. Russiaapplication No.
8320/04 Judgment 19 June 2008, 88 119-120.

%5 Cf. T.I. v. the United Kingdonapplication. No. 43844/98, admissibility decisidrvdMarch 2000.

*% Gebremedhin v. Francapplication No. 25389/05, judgment of 26 Apri0Z0 para. 66.



41 GT-DH-AS(2009)004

(iv) the third country will admit the asylum seeke; and

53. This sub-paragraph aims at avoiding a situatioer&/mon-nationals are being put “in
orbit”, i.e., they are obliged to leave the countiyere they are found without an assurance that
they will be able to enter any other country. Ie ttase ofHarabi v. the Netherlandsthe
European Commission on Human Rights recalled ttiegt fepeated expulsion of an individual,
whose identity was impossible to establish, to anty where his admission is not guaranteed,
may raise an issue under Article 3 of the Conventio.). Such an issue may arise, a fortiori, if
an alien is, over a long period of time, deportepeatedly from one country to another without
any country taking measures to regularise his tito'a®>’ The host state, the state of origin and
the state of return have a joint responsibilitgtsure that such situations do not occur.

[54. As regards the asylum seeker's admissibility aafetg in the third country, the
Parliamentary Assembly, in its Resolution 1471(2008 accelerated asylum procedures in
Council of Europe member States, invited the gawemts of the member States, as regards the
concept of the safe third country, including theaspt of the ‘super safe third country,’ to ensure
that each individual claim is examined with safgdsaincluding inter alia “genuine and close
links between the applicant and the third countfy.”

{w)(v.) it is ascertained tha i j ! ; i VEY
%he—eﬂteﬂa—referreel—te—&be\newrll comply wrth the four crrterra referred to a bove

2. All asylum seekers shall be given an effectippartunity to rebut the presumption of
safety of the third country.

3. Application of the safe third country concepéyen-by-virtue-of the Bublin-Regulation, ]

does not dispense a state from its obligations uAdécle 3 of the European Convention on
Human Rights prohibiting torture and inhuman orrdding treatment or punishment.

VII. Non-refoulement and return

1. The state receiving an asylum application islireg to ensure that return of the asylum
seeker to his/ her country of origin or any otheurtry will not expose him/ her to a real risk|of
the death penalty, torture or inhuman or degradiegtment or punishment, persecution,| or
serious violation of other fundamental rights which would, under internatiomanational law,
justify granting protectiori’

" Harabi v. the Netherlandspplication No. 10798/84, decision of 5 March @98R 46, p. 112.

%8 See Resolution 1471(2005) on Accelerated asylwogutures in Council of Europe member states, para.
8.3.2.iii.

*9 The CDDH asked the GT-DH-AS to discuss this wagdifhe Group decided to add two words.



42 GT-DH-AS(2009)004

55. The principle ofnon-refoulemenis to be linked with Article 3 (prohibition of tiure) of
the European Convention: it is a well establishedcjple that the absolute prohibition of torture
and inhuman or degrading treatment includes aryatidin for the member state not to expel a
person to a country where there are substantiaingioto believe that he/she will face a real risk
of ill treatment contrary to Art. 3 of the Europe@anventiort° The prohibition of refoulement to

a real risk of torture or ill treatment is absolute. it applies regardless of the behaviour or
dangerousness of the victfth.

56. The prohibition also covers indirect refoulemeng., an indirect removal to an
intermediary country, and does not affect the resjmlity of the state to ensure that the
applicant is not, as a result of the decision fme&xexposed to treatment contrary to Articf& 3.

57. It should be recalled that the European Court oifmdn Rights noted that the protection
afforded by Article 3 of the European Conventiorteexls to situations “where the danger
emanates from persons or groups of persons whadarpublic officials. However, it must be
shown that the risk is real and that the autharibiethe receiving State are not able to obviate th
risk by providing appropriate protectiof’The formulation chosen takes into account thadgun
the definition given in public international lawg Article 1 of UNCAT “torture” is a notion
reserved to acts by state agents or private agetitgy at the instigation of or with the consent or
acquiescence of a public official or other perscting in an official capacity.

58. The Court makes the position under the Europearvé&tion quite clear iSalah Sheekh
v. the NetherlandsThe existence of the obligation not to expeh@ dependent on whether the
source of the risk of the treatment stems fromaoiactvhich involve the responsibility, direct or
indirect, of the authorities of the receiving caynaind Article 3 may thus also apply in situations
where the danger emanates from persons or groygrsns who are not public official¥”.

2. In all cases, the return must be enforced vagipect for the integrity and human dignijty
of the person concerned, excluding any tortur@lonian or degrading treatment or punishment.

59. As far as the respect for moral and physical iiteds concerned, reference must be
made to the Twenty Guidelines on Forced Return#(@05)40) adopted by the Committee of
Ministers of the Council of Europe in 2005 with i@w to avoiding possible excesses and to set
standards for future forced returns. Recommenddtiety (2002) of the Parliamentary Assembly
on expulsion procedures in conformity with humaghts and enforced with respect for safety
and dignity is also to be recalled.

0 See in particulaBoering v. the United Kingdgomapplication No. 14038/88, judgment of 7 July 1989
Cruz Varas and Others v. Swedapplication No. 15576/89, judgment of 20 Marc®1%ilvarajah and
Others v. the United Kingdqmapplications No. 13163/87; 13164/87; 13165/87441/387; 13448/87,
judgment of 30 October 199Chahal v. the United Kingdonapplication No 22414/93, judgment of 15
November 19965alah Sheekh v. the Netherlandgplication No. 1948/04, judgment of 11 Janu&§72

17 1. v. the United Kingdonapplication. No. 43844/98, admissibility decisinfi7 March 2000Chahal v.
the United Kingdomapplication No. 22414/93 judgment of 15 Novemb@96, 88 80-82Saadi v. Italy
application No. 37201/06, Grand Chamber judgmer28ofFebruary 2008, 88 137-139.

27 . v. the United Kingdonibid.

83 H.L.R. v. Franceapplication no. 24573/94, judgment of 29 ApriBT9para. 40.

% Salah Sheekh v. the Netherlanaisplication No. 1948/04, judgment of 13 Januar9Z2@ara. 147.
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60. The excessive use of force by immigration offigiday raise issues under Article 3 and
8 of the European ConventiGhThe Court’s case law in this area would mirrorssbby other
state official$®

61. Cases of this kind will depend on whether the ttnemt has reached the requisite
threshold of severity required by Article 3. In @®hining whether the Article 3 threshold is met,
or whether the treatment falls under Article 8 (etl@nd physical integrity), an important test will
be whether the deportation could have been efferted way which constituted less of an
infringement to the dignity of the deportee. Inardo determine whether there were “relevant
and sufficient reasons” for the interference, theopean Convention demands that the state
should show that other methods were investigatedrajected and that the force that was used
was no more than was absolutely neces¥ary.

62. The use of force shall always be carried out faren and manner prescribed by law and
in accordance with the prohibition on discriminatiand the prohibition on arbitrariness. These
principles should be equally applicable to memlmrdoth the State authorities and private
security firms carrying out the work of immigratieontrol on behalf of the State. There should
be clear complaint mechanisms and effective rersettieaddress the acts and omissions of
private security firms which give rise to allegaghtan rights violations (and/or civil or criminal
liability as prescribed by law). The extent to whia State may be liable for the conduct of the
agents of private security firms will depend on teems of relevant articles of the European
Convention and must be examined separately. Asugebelow, agents and officials should be
given appropriate training in order to raise staddgand secure human rights compliance.

3. Collective expulsions are prohibited.

63. As far as the prohibition of collective expulsidasoncerned (paragraph 3), it is recalled
that Article 4 of Protocol No. 4 to the Europeann@ention prohibits any measure compelling
foreigners, as a group, to leave a country, exafgtre such a measure is taken on the basis of a
reasonable and objective examination of the pdatictase of each individual foreigner of the
group® Even if the latter condition is satisfied, the kground to the execution of the expulsion
orders still plays a role in determining whetheerth has been compliance with Article 4 of
Protocol No. £°

64. This Guideline restates the significance attachethé Court to Article 4 of Protocol No.
4 to the European Convention. This rule does natipit the material organisation of departures
of groups of returnees, but the removal order nhestbased on the circumstances of the

85 Cf. op. cit, “asylum...”p. 75 andConka v. Belgiumapplication No. 51564/99, decision of 5 February
2002.

% See, inter aliaRibitsch v. Austriaapplication No. 18896/91, judgment of 4 Decentt#95; Selmouni v.
France application No. 25803/94, judgment of 28 July 999

7 See e.gOlsson v. Sweden (No., App. No. 10465/83, judgment of 24 march 19882§ Scozzari &
Giunta v. Italy App. No.s 39221/98 & 41963/98, Grand Chamber fjoelgt of 13 July 2000, § 148.

88 Cf. inadmissibility decision of 23 February 1999 the case ofAndric v. Swederfapplication No.
45917/99, unpublished).

%9 Andric v. Swedenapplication No. 45917/99, inadmissibility decisiof 23 February 1999 onka v.
Belgium,application No. 51564/99, judgment of 5 Februad92
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individual who is to be removed, even if the adstirtive situations of the members of that
group are similar or if they present certain comrabaracteristics.

65. It may not be sufficient, however, to adopt indiv@l removal orders, if the stereotypical
character of the reasons given to justify the foatifon of a removal order or the arrest to ensure
compliance with that order, or other factors, iatkicthat a decision may have been taken in
relation to the removal from the territory of a gpoof aliens, without regard to the individual
circumstances of each member of the gréup.

VIII. Quality of the decision-making process

1. Throughout the proceedings, decisions shoulden with due diligence.

66. As far as the wording “due diligence” is concerndte Court stated that “if such
proceedings are not prosecuted with due diligetite,detention will cease to be permissible
under Article 5 § 1 (fy*

2. Officials responsible for examining and takitggisions on asylum applications should
receive appropriate training including training applicable international standards. They shquld
also have access to the requisite information asdarch sources to carry out their task, taking
into account the cultural background, ethnicitypdgr and age of the persons concerned and the
situation of vulnerable persons.

67. Improving the quality of the decision-making prssewill, in all cases, make the overall
system more fair, effective and expeditious. Hlso of particular importance to ensure protection
of human rights in the context of accelerated mlaces, which involve abrogation from normally
applicable guarantees and/ or timescales. Decisimkers should also demonstrate, as a matter of
best practice, an understanding of information,wkedge of law and procedure, and awareness
of the rules and concepts of both the regularly liegiple and accelerated procedures.
Furthermore, Recommendation 1309 (1996) of theidPagntary Assembly on the training of
officials receiving asylum-seekers at border pointglerlines that it is essential that those
officials be “fully cognizant not only of internathal and domestic legal instruments and
regulations governing the reception of asylum-seekbut also acutely aware of their
responsibility for treating asylum-seekers with laumity, sensitivity and discernment, not least at
a time when governments of member states have tstems to reduce the number of asylum-
seekers arriving on their territory”.

68. Officials who come into first contact with asyluseekers, often at border points, are
usually not those who are responsible for examiaing taking decisions on asylum applications.

0 Conka v. Belgiumapplication No. 51564/99, judgment of 5 Februar@208 59; see also the friendly
settlements reached in the cas®glejmanovic and otherand Sejdovic and Sulejmanovic v. lItaly,
applications No. 57574/00 and No. 57575/00, judgméB8 November 2002.

" Chahal v. the United Kingdorapplication No. 22414/93, Judgment 15 Novembe61§9.13.
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However, their training is extremely important irder to ensure unimpeded access to the asylum
procedure, as well as to prevent any refoulemetiteaborder. Reference should be made in this
context to Recommendation No. R (98) 15 of the Cdtemof Ministers to member states on the
training of officials who first come into contactittv asylum seekers, in particular at border
points.

69. The workload of persons dealing with asylum appiice varies considerably from one
country to another and not all these persons masg maceived full training, in particular
concerning the political and human rights situatianthird countries. Some officials have
research facilities at their disposal; others deé. ®ersons dealing with refugee applications
consult a number of information sources, among kwhitose coming from the UNHCR,
diplomatic missions, Department of State and Horfie®reports, NGOs and Internét.

3. Where the assistance of an interpreter is napgssStates should ensure that
interpretation is provided to the standards necgssaguarantee the quality of the decision-
making.

(Add reference to necessary standards of interfimeta)

IX. Time for submitting and considering asylum applcations
1. Asylum seekers shall have a reasonable timadigel their application.
2. The time taken for considering an applicatioallshe sufficient to allow a full and fa

examination, with due respect to the minimum proceldguarantees to be afforded to the
applicant.

=

3. The time should not however be so lengthy asirtdermine the expediency of the
accelerated procedure, in particular when an asgkeshker is detained.

2 In carrying out the required verifications, thetartties of the host state should consult reliahailable
sources of information. In this respect it shoutd ribted that the Court decided that it “must give d
weight to the UNHCR's conclusion on the applicaclgsm in making its own assessment of the riskalvhi
would face the applicant if her deportation werdéomplemented”. Segabari v. Turkeyapplication No.
40035/98, judgment of 11 July 2000, § 41.

3 As far as the sources used by authorities to ssthes claim in accelerated asylum procedures are
concerned, it is recalled that, due to the absaiatare of Article 3 of the European Conventiore, @ourt
held that it must be satisfied that the assessimettte returning state of an alleged risk of idatment is
"sufficiently supported by, in addition to the dastie materials, other materials originating froreliable

and objective sources" such as "agencies of thettNreputable NGOs”. C&alah Sheekh v. Netherlands
judgment of 11 January 2007. See aBaadi v. Italy[GC], application No. 37201/06, Grand Chamber
judgment of 28 February 2008, § 13&¢moilov v. Russiaapplication No. 2947/0gudgment of 24 April
2008 on the cautionary note to taking a narrow @ggh to assessments under Article 3.
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70. As far as time limits are concerned, states mefsain from automatic and mechanical
application of short time limits for lodging an dipption, taking into account the findings of the
Court in a case in which it was held that the aatiicrand mechanical application of a short time
limit of five days for submitting an asylum appliicen was at odds with the fundamental value
embodied in Article 3 of the ECHR This principle has since been restated in moremgfiorm

in the Court’'s admissibility decision in the cagekoR.S. v. the United Kingdorf\While it is in
principle acceptable for Contracting States topsetedural requirements for the submission and
consideration of asylum claims and to regulateappeals process from adverse decisions at first
instance, the automatic and mechanical applicatibrsuch procedural requirements will be
considered at variance with the protection of thedmental value embodied in Article 3 of the
Convention.™

71. The duration of the accelerated asylum procedueees considerably in Council of
Europe member states. The shortest time limitsratke Netherlands (48 working hours, i.e. in
practice 5-6 days), Bulgaria (3 days), Spain (4sdatythe border; 60 working days inside the
country), Romania (decisions must be taken withitags), the United Kingdom (the target is less
than 14 days), “the former Yugoslav Republic of Edania” (15 days), and Poland (30 days).

72. It is important to maintain a balance between tleed for states to treat asylum
applications in a simple and efficient manner, grar obligation to give access to an equitable
procedure for determining asylum in favour of pessim need of international protection.

X. Right to effective and suspensive remedies

1. Asylum seekers whose applications—ware rejected shall have the right to have the
decision reviewed by a means which constitutedfacteve remedy.

73. The Council of Europe Commissioner for Human Righsued on 19 September 2001 a
Recommendation (CommDH(2001)19) concerning thetsighaliens wishing to enter a Council
of Europe Member State and the enforcement of siguubrders, part of which reads as follows:
“It is essential that the right of judicial remedjthin the meaning of Article 13 of the European
Convention be not only guaranteed in law but alsmigd in practice when a person alleges that
the competent authorities have contravened orilkeby lto contravene a right guaranteed by the
European Convention. The right of effective remedyst be guaranteed to anyone wishing to
challenge a refoulement or expulsion order. It ningstapable of suspending enforcement of an
expulsion order, at least where contravention dfchas 2 or 3 of the European Convention is
alleged.”

74. The Court has consistently held that Article 6haf European Convention protecting the
right to a fair trial is not applicable to expulsiasylum procedures, as they do not involve a civil
right or a criminal charg€. That said, Article 1 of Protocol No. 7 to the Epean Convention
establishes a minimum right to review of a decisionexpel an alien lawfully resident on a
State’s territory.

™ Jabari v. Turkeyapplication No. 40035/98, judgment of 11 July 2000

> Application No. 32733/08, decision of 2 Decemb@d@

® Maaouia v. Franceapplication No. 39652/98, judgment of 5 Octob@d@ Pefiafiel Salgado v. Spain,
decision of 16 April 2002Sardinas Albo v. Italyapplication No. 56271/00, decision of 8 January2200
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75. In so far as the content of an asylum applicaitieolves alleged violations of the State’s
obligations under the European Convention, theityuaf such a procedure must be assessed
against the requirements of Article 13 of the Eeaop Convention. This provision requires that
an individual should have a remedy before a natianthority in order to have his or her claim
decided and, if appropriate, to obtain redréss.

76. The right to an effective remedy is embodied iticde 13 of the European Convention. It
is also proclaimed in Recommendation R (98) 13hef Committee of Ministers on the right of
rejected asylum seekers to an effective remedynagdiecisions on expulsion in the context of
Article 3 of the European Convention, as well as saeveral Parliamentary Assembly
recommendations, among which 1236 (1994) on that i asylum and 1327 (1997) on the
protection and reinforcement of the human righteefiigees and asylum seekers in Europe.

77. In the aforementionedabari v. Turkeyjudgment the Court stated that “given the
irreversible nature of the harm that might occuthié risk of torture or ill-treatment alleged
materialised and the importance which it attacbeArticle 3, the notion of an effective remedy
under Article 13 requires independent and rigosmrstiny of a claim that there exist substantial
grounds for fearing a real risk of treatment camytta Article 3.

78. Article 13 has been consistently interpreted by @ourt as requiring a remedy in
domestic law only in respect of grievances which ba regarded as “arguable” in terms of the
European Conventioff. While there is no definition of “arguable”, the @bheld that a claim of
violation of a substantive right could be arguatdlethe purposes of Article 13 even if it was
eventually declared by the Convention organs ttmsmifestly ill-founded”’

79. Furthermore, the Court has developed a numberoggural guarantees, including most
importantly the suspensive effect of the remedythe asylum procedure, on the basis of
Article 13 of the European Convention. Accordingtiahe right to an effective remedy requires:

(i) an independent and rigorous scrutiny of thénclthat there exist substantial grounds
for fearing a real risk of treatment contrary totidle 3 and access to a remedy with
automatic suspensive effect in law to challengeneasure at stak&:

(ii) a remedy allowing the competent national autigdoth to deal with the substance of
the relevant European Convention complaint anddatgppropriate reliéf.

80. The remedy required by Article 13 must also bedife in practice as well as in law.
The requirements of Article 13 take the form ofumigntee and not of a mere statement of intent
or a practical arrangeméhtAs a result, for a domestic remedy to be “effextiaccording to

"Klass v. Germanyapplication No. 5029/71, judgment of 6 SepteniSsts.

8 Boyle and Rice v. the United Kingdoapplications No. 9659/82 and 9658/82, judgmengdfApril
1988, Series A no. 131, p. 23, para. 52.

" Powell and Rayner v. the United Kingdoapplication No. 9310/81, jugdment of 21 Februb®90, §§
25, 31.

80 Jabari v. Turkeyapplication No. 40035/98, judgment of 11 July @00onka v. Belgiumapplication
No. 51564/99, judgment of 5 February 20G&bremedhin v. Fran¢cepplication No. 25389/05, judgment
of 26 April 2007.

81 Chahal v. the United Kingdarapplication No. 22414/93, judgment of 15 Novemb@96, para 145.

82 SeeConka v. Belgiumapplication No. 51564/99, judgment of 5 Febru2092, §§ 75 and 82.
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Article 13 of the European Convention, those resmmients must be guaranteed in national
legislation.

81. The right to an effective remedy under Article H&ars a close relationship with Article
348 |n addition to requirements at national level,iéiet 34 of the European Convention entitles
individuals to submit applications to the CotirStates must ensure the effective exercise of this
right. The right to apply to the Court implies fdeen to communicate with the organs of the
Conventiorf® The right prohibits any direct or indirect pressptaced on applicants to withdraw
or modify their complainf§ and implies effective access and communicatiom wite’s legal
advisers. These principles should operate in aepteand at all stages of the procedure.

82. Given the absolute character of the principlenoh-refoulementthe Court considered
that “this scrutiny must be carried out without aed) to what the person may have done to
warrant expulsion or to any perceived threat tonigonal security of the expelling Stafé”.

2. Where asylum seekers submit an arguable claim & the execution of a remova
decision could lead to a real risk of persecutionraf the death penalty, torture or inhuman
or degrading treatment or punishment, the remedy aginst the removal decision shall have
automatic suspensive effect.

83. The effective remedy described in paragraph 1relhethe decision to reject an asylum
application is subject to review, need not haveagbwsuspensive effect. Paragraph 2 sets out the
specific circumstances in which the consequencesedafoval would engage the State's
obligations under the Convention and/ or the Gerigsavention in such a way as to require that
the remedy against the removal decision have atiosuspensive effect.

84. The notion of effective remedy concerning asyluymplizants has been clarified by the
Court in a number of important cases. In the afersionedlabari v. Turkeyudgment the Court
stated that “the notion of an effective remedy unéddicle 13 requires ... the possibility of
suspending the implementation of the measure ingui#

8 Shamayev v. Russiapplication No. 36378/02, judgment of 12 April 0@ 508 and see further below
at paras. 87-89 concerning the relationship beatwiatcles 3, 13 and 34.

8 | oizidou v. Turkey (preliminary objectiong)pplication No. 1531/89, judgment of 23 March 1,995
para. 70;Mamatkulov and Askarov v. Turkegpplications No. 46827/99 and 46951/99, Grandn@iea
judgment of 4 February 2005, paras. 100 and 122.

% See for exampl®@eers v. Greegeapplication No. 28524/95, judgment of 19 April02Q para. 84 ; and
the 1996 European Agreement relating to personscipating in proceedings of the European Court of
Human Rights (CETS 161).

% See inter aliaAkdivar and others v. Turkegpplication No. 21893/93, judgment of 16 Septenil$96,
Reports of Judgments and Decisions 1996-1V, pd&%; 1

87 Chahal v. the United Kingdanapplication No. 22414/93, decision of 15 Noven296, § 151.

8 Jabari v. Turkeyapplication No. 40035/98, decision of 11 July 208050; see als@aadi v. ltaly,
application No. 37201/Q&rand Chamber judgment of 28 February 2008 , §814%P
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85. The Court has furthermore stated that, in theeodrdf a claim that there exist substantial
grounds for fearing a real risk of treatment camtta Article 3, “The remedy required by Article
13 ... must have automatic suspensive effécThis builds on an earlier judgment stating that
the remedy against a decision of non-admissiohedérritory for the purpose of seeking asylum
must have an automatic suspensive effect forlieteffective in the meaning of Article 13 of the
European Conventiofl. Reference should also be had to Guideline 5 of2théuidelines on
Forced Return, adopted by the Committee of Minsster2005, which states that “The exercise of
the remedy should have a suspensive effect wherethmee has an arguable claim that he or she
would be subjected to treatment contrary to hisesrhuman rights as set out in guideline 2*1.”

86. This position has been developed in another cdmanthe Court considered that “it is
inconsistent with Article 13 for such measuresécelecuted before the national authorities have

examined whether they are compatible with the Cotigr”.%2

87. In addition to remedies at national level, asylseekers have the right to submit
applications to the Court under Article 34 of ther@ean Convention. States must guarantee the
effective exercise of this right. The right to appb the Court implies freedom to communicate
with the organs of the ConventidhThe right prohibits any direct or indirect pressptaced on
applicants to withdraw or modify their complaint and implies effective access and
communication with one’s legal advisers. Theseqipies should operate in any event and at all
stages of the procedure.

88. An applicant may request the Court to grant intemieasures staying deportation under
Rule 39 of the Rules of the Court. An order by @wurt under Rule 39 is legally binding and
failure to observe this measure may give risevimkation of Article 3 or 34 of the Conventidn.

89.(88bis) As to the asylum application submitted by a natioaf a European Union
member States, the requirement that the remedy baspensive effect should be limited to
examination of the circumstances set out in thédead on the right of asylum of nationals of EU
member States, annexed to the Treaty of Amsterdam.

89K.R.S. v. the United Kingdorapplication no. 32733/08, decision of 2 Decenff¥8.

% Gebremedhin v. Francapplication No. 25389/05, judgment of 26 April 20paras. 36-38.

1 Guideline 2.1 refers to “real risk of being examjtor exposed to torture or inhuman or degrading
treatment or punishment; real risk of being kilerdsubjected to inhuman or degrading treatmentdyy n
state actors, if the authorities of the state dfirre parties or organisations controlling the estat a
substantial part of the territory of the state]udag international organisations, are unable owilling to
provide appropriate and effective protection; otk#uations which would, under international law or
national legislation, justify the granting of intetional protection”.

%2 Conka v. Belgiumapplication No. 51564/99, decision of 5 Febru2092, § 79.

% See for exampl@eers v. Greegeapplication No. 28524/95, judgment of 19 April02Q para. 84 ; and
the 1996 European Agreement relating to persontcypating in proceedings of the European Court of
Human Rights (CETS 161).

% See inter aliaAkdivar and others v. Turkegpplication No. 21893/93, judgment of 16 Septenit996,
Reports of Judgments and Decisions 1996-1V, pd&%; 1

% Mamatkulov and Askarov v. Turkegpplication no. 46827/99, Judgment [GC] 4 Febr2695; and
Olaechea Cahuas v. Spaapplication no. 24668/03, Judgment 10 August 2006.
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Xl. Detention

1. Detention of asylum seekers should be the ekoept

90.{89 Concerning the definition of the deprivation didity, Article 5 of the European
Convention comprises an exhaustive list of excagtim the right to liberty and security as well
as procedural guarantees. In particular, it shbaldecalled that:

(i) the situation of detained asylum seekers has lexamined under Article 5 para 1 f):
holding a person in the transit zone of an airpwaly in practice amount to a deprivation
of liberty; %

(i) under no circumstances may confinement prevbatasylum seekers from having
effective access to the procedure for determingfiggee status.

2. Children, including unaccompanied minors, shoakla rule, not be placed in detentipn.
In those exceptional cases where children are rd=taithey should be provided with spegial
supervision and assistance.

91.(99) These Guidelines take into account the fact thailséme countries, whilst
alternatives to detention are always consideredjedtic policy allows for occasions whereby
families with children may exceptionally be detalrfer a short period.

92.091H The best interest of the child shall be a prinwmysideration in the context of the

detention of children. Children, whether in detentfacilities or not, have a right to education
and a right to leisure, including a right to engagelay and recreational activities appropriate to
their age. The provision of education could be scttjo the length of their stay.

93.{92 Unaccompanied minors and separated children dhdnd provided with
accommodation in institutions provided with thegmmel and facilities which take into account
the needs of persons of their age.

94.-03r Reference could be made in this context to ArtBde(b) of the CRC stating as
follows: “No child shall be deprived of his or hiperty unlawfully or arbitrarily. The arrest,
detention or imprisonment of a child shall be imfoomity with the law and shall be used only as
a measure of last resort and for the shortest gpipte period of time.”

% Guzzardi v. Italyjudgment of 6 November 1988muur v.France application No. 19776/92, judgment
of 25 June 1996Shamsa v. Polandpplications No. 45355/99 and 45357/99, judgnuér7 November
2003.

9 Amuur v.France application No. 19776/92, judgment of 25 June6l99
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3. When In those cases whereother vulnerable persons are detained they shoeld b
provided with adequatssistance andgupport.

95.(94) Vulnerable persons, as any other asylum seekenldhonly be detained
exceptionally, although their situation may gerlgrak distinguished from that of children who
are particularly vulnerable and for whom the pregtiom against detention is therefore generally
even stronger. The specific situation of vulnerabtividuals should be fully taken into account
both when deciding on whether to detain and inssiisg what support is adequate for those who
may be detained.

4, Asylum seekers may only be deprived of theietl, if this is in accordance with |a
procedure prescribed by law and if, after a carekamination of the necessity of deprivation| of
liberty in each individual case, the authoritiestloé state in which the asylum application is
lodged have concluded that the presence of therasstekers for the purpose of carrying out|the
accelerated procedure cannot be ensured as efflgdbiy another, less coercive measure.

96.(95) It should be recalled that there is a presumptibliberty under Article 5 of the
European Convention, unless one of the exceptippkes. Article 5 states that “everyone has the
right to liberty and security of person. No one Isle deprived of his liberty save in the
following cases and in accordance with a proceguescribed by law”, the permitted cases
including “the lawful arrest or detention of a pmrgo prevent his effecting an unauthorised entry
into the country or of a person against whom acisoimeing taken with a view to deportation or
extradition.” Likewise, Article 31(2) of the Genewzonvention provides that “the Contracting
States shall not apply to the movements of sudigesfs restrictions other than those which are
necessary and such restrictions shall only be egbpintil their status in the country is regularized
or they obtain admission into another country”.

97.{96) Before the decision to detain an asylum seekéakisn, it should be considered
whether other, less coercive measures, such agirapthe applicant to report or to hand over his
or her travel document, could be used instead teintien.

98.(979 The Grand Chamber iBaadi v. the UKheld that detention of an asylum seeker
prior to the State's grant of authorisation to eaotaler the first limb of Article 5 § 1(f) “must be
compatible with the overall purpose of Article 5hieh is to safeguard the right to liberty and
ensure that no-one should be dispossessed of hisrdiberty in an arbitrary fashion® “It is a
fundamental principle that no detention which ibitary can be compatible with Article 5 § 1
and the notion of “arbitrariness” in Article 5 &%tends beyond lack of conformity with national
law, so that a deprivation of liberty may be lawifuterms of domestic law but still arbitrary and
thus contrary to the Conventioft.”

99.(98) The notion of “arbitrariness” (like the rule ofwg is not capable of a single
universal definition and develops on a case-by-dzmsis. However the notion encompasses

% Saadi v. the United Kigdorapplication no. 13229/03, judgment 29 January 2605.
% Ibid. § 67.
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certain core principles which define the obligatiaf Contracting Parties under Article 5(1)(f),

10ncluding that:

(@ detention should not involve an element of bachfait deception on the part of
the authoritie¥";

(b) both the order to detain and the execution of thtertion must genuinely
conform with the purpose of the restrictions petaqditby the relevant sub-paragraph of
Article 5 § 11°2:

(© there must in addition be some relationship betwsenground of permitted
deprivation of liberty relied on and the place andditions of detentioff*

(d) the detention of an in individual is such a serimeasure that it is justified only
as a last resort where other, less severe meablawvesbeen considered and found to be
insufficient to safeguard the individual or publiterest which might require that the person
concerned be detained*

(e) the principle of proportionality further dictatdsat where detention is to secure
the fulfilment of an obligation provided by law, lance must be struck between the
importance in a democratic society of securingitmmediate fulfilment of the obligation in
question, and the importance of the right to IijpéRt

)] the duration of the detention is a relevant faotatriking such a balance and the
length of the detention should not exceed thatmssly required for the purpose pursi®d:

(9) the place and conditions of detention should beapjate, bearing in mind that
“the measure is applicable not to those who hawentitted criminal offences but to aliens
who, often fearing for their lives, have fled fraheir own country*®”:

100 ¢f, op.cit,“asylum...” Part 2, Chapter 1 “Detention under Article 5 aedtrictions on freedom of
movement under Article 2 of Protocol No 47, in peutar, pps. 80-88.

191 5aadi v. the United Kigdaraited above, § 69, and see, for examplezanov. France application No.
9120/80, judgment of 18 December 1986nka v. Belgiumapplication No. 51564/99.

192 \vinterwerp v. the Netherlandapplication No. 6301/73, judgment of 24 Octoberd,9% 39;Bouamar

v. Belgium application No. 9106/80, judgment of 29 Februb®g8, § 500'Hara v. the United Kingdom
application No. 37555/97, § 34.

193 |bid., seeBouamarjudgment, § 50Aerts v. Belgiumapplication No. 25357/94, judgment of 30 July
1998,Reports1998-V, § 46;Enhornv. Swedenapplication No. 56529/00, judgment of 25 Januar§320
§ 42.

104 |bid. seeWitold Litwa v. Poland, application No. 26629/98dgment of 4 April 20008 78; Hilda
Hafsteinsdottir v. Icelandapplication No. 40905/98, judgment of 8 June 2@4%1;Enhorn v. Sweden
cited above, § 44.

195 pid. seeVasileva v. Denmarlapplication No. 52792/99, judgment of 25 Septen2083, § 37.

198 |pid. § 74, see alsbicVeigh and Others v. the United Kingdaapplications No. 8022/77, 8025/77, and
8027/77, Commission decision of 18 March 1981, BR@b. 37-38 and 42. Note that the Grand Chamber
held in Chahal, the principle of proportionality applied to detien under Article 5 § 1(f) only to the
extent that the detention should not continue fouareasonable length of time; thus, it held (8)1that
“any deprivation of liberty under Article 5 § 1(f)ill be justified only for as long as deportation
proceedings are in progress. If such proceedinghat prosecuted with due diligence, the detentidh
cease to be permissible ...". See @Bsbremedhin [Gaberamadine] v. Franapplication No. 25389/05, §
74.

197 seeAmuur v.France application No. 19776/92, judgment of 25 June6] $943.
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100.(99) Any detention of asylum seekers shall be for astsh period as possible. The
need to detain the asylum seeker should be reviaiveehsonable intervals of time. The person
concerned has the right to request that such revievsubject to the supervision of a judicial
authority.

101(260) The CPT has repeatedly indicated in its repors, ths a starting point, asylum
seekers should not be detained unless the aué®oofi the state in which the application for
asylum is lodged, on the basis of an individuatassient, deem the asylum seeker in question to
pose an imminent danger to public order and segudtbe likely to abscond with a view to take
up illegal residence on the territory of the ste¢hat of another state, or where he/she is uader
criminal investigation.

1024061 All Member States of the Council of Europe andtiparto the European
Convention are also parties to the ICCPRTherefore the relevant case law of the UN Human
Rights Committee on arbitrary detenti&hshould inform all decision making. These principle
flesh out those of Article 5°

5. Detained asylum seekers shall be informed ptigmpn a language which they
understand, of the legal and factual reasons fair ttetention, and the available remedies. They
should be given the immediate possibility of cotitaza person of their own choice to inform
him/her about their situation, as well as availthgmselves of the services of a lawyer and a

doctor-according-to-the-modalities-of nationaklaw

103.{4062) Detained asylum seekers should be systematicatlyiged with information
which explains the rules applied in the facilitydahe procedure applicable to them and sets out
their rights and obligations. This information shiblbe available in the languages most
commonly used by those concerned and, if necessrgurse should be made to the services of
an interpreter. Detained asylum seekers shoulahfioenied of their right to contact a lawyer of
their choice, international organisations such res UNHCR, and relevant non-governmental
organisations. Assistance should be provided & ridgard. In this context, it should be recalled
thatl?lccess to the services of a doctor or a lawijlebe according to the modalities of national
law.

198 Note that San Marino has acceded to but notedtifie ICCPR.

199 The UN HRC, in its Periodic Reports and Case laas made clear that under Article 9 ICCPR a
deprivation of liberty in an asylum must be necessad proportionate and a measure of last rekrisi

to comply with the prohibition on arbitrariness.eSater alia HRC General Comment No 8 on the right to
liberty and security of persons; The Fourth PedoRieport of Denmark states that “an alien whose
application for asylum is expected to be or is haramined...may be deprived of liberty after a dpeci
individual assessment...”; See also CommunicationhefHRC inShams v. Australidzommunication
No. 1255 and others (8 6.5) A v. Australia, Communication No. 560/1991 C v. Australia,
Communication No. 900/1999Baban v. Australia,Communication No. 1014/2001Bakhtiyari v.
Australia, Communication No. 1069/200Ranyal Shafiq v. AustralidgCommunication No. 1324.

HOwith particular regard to the role played by Ai&3 of the European Convention.

11 cf. Nolan and K. v. Russiapplication No. 2512/04, judgment 12 February 20093 and 98;
Shtukaturov v. Russiapplication no. 44009/05, judgment 27 March 2088¢d Shamayev v. Russia
application No. 36378/02, judgment of 12 April 2005
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6. Detained asylum seekers shall have ready adoeas effective remedy against the

decision to detain them, including legal assistaaceordingto-the-modalities-of-nationaklaw.

104.463) An arrested and/or detained asylum seeker shadintided to take proceedings
by which the lawfulness of his/her detention shalldecided speedily by a court and, subject to
any appeal, he/she shall be released immediatéhg ifletention is not lawful. This remedy shall
be readily accessible and effective and legal lagdilsl be provided according to the modalities of
national law.

7. Detained asylum seekers should be accommodadthih whe shortest possible time |n
facilities specifically designated for that purpose offering material conditions and a regime
appropriate to their legal and factual situatiord astaffed by suitably qualified personnel.
Detained families should be provided with separateommodation guaranteeing adeqyate
privacy.

105.4104) Guidelines 6 to 10 of thEwenty Guidelines on Forced Rettifset out useful
standards regarding detention pending removal.

106.{165) Detention shall be justified only for as long ke faccelerated asylum procedure
is in progress, provided the detention is not agpfor another lawful reason. If the procedure is
not carried out with due diligence, the detentidlh eease to be permissible.

1071066) Detention facilities for asylum seekers shouldvfte accommodation which is
adequately furnished, clean and in a good statepafir, and which offers sufficient living space
for the numbers involved. In addition, care shobél taken in the design and layout of the
premises to avoid, as far as possible, any impyesHia prison environment. Organised activities
should include outdoor exercise for at least onar he day, access to a day room and to
radio/television and newspapers/magazines, as agelbther appropriate means of recreation.
Moreover, detained asylum seekers should have sitoexctivities outside their cells, including
association with each other.

108467 Detained asylum seekers should be provided widyaate food, sustenance and
medical treatment and support. Detention facilisheuld provide access to appropriate medical
professionals and treatment should be administeraudeet the specific needs of the detainee
patient. Particular regard should be had to chidpeegnant women, the elderly, and others with
mental and physical impairmeris.

109(1068) Staff in such facilities should be carefully seééet and receive appropriate
training (cf. Guideline VIII on quality of the destdon-making process). Member states are
encouraged to provide the staff concerned, asSgroasible, with training that would not only
equip them with interpersonal communication sKillg also familiarise them with the different

112 Adopted on % May 2005 by the Committee of Ministers of the Ceilinf Europe.
113 See Guideline XII below and, in addition, the Ettil Charter.
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cultures of the detainees. Preferably, some ofth# should have relevant language skills and
should be able to recognise possible symptomsregsstreactions displayed by detained persons
and take appropriate action. When necessary,staffld also be able to draw on outside support,
in particular medical, psychiatric and social suppo

110.469) Detained asylum seekers should, in principle,b®oheld together with ordinary
prisoners, whether convicted or on remand. Sinyilarlen and women should be accommodated
separately; however, the principle of the unitytlod family should be respected and families
should therefore be accommodated accordingly. inabntext, States should guarantee the right
to private and family lifé**

111:4310) National authorities should ensure that the asykewkers detained in these
facilities have access to lawyers, doctors, noreguwental organisations, members of their
families, and the UNHCR, and that they are abledmmunicate with the outside world, in

accordance with the relevant national regulatidisreover, the functioning of these facilities

should be regularly monitored, including by receguai independent monitors.

112411 Detained asylum seekers shall have the righteacfimplaints about instances of
ill-treatment or failure to protect them from vialme by other detainees. Complainants and
withesses shall be protected against any ill-treatnor intimidation arising as a result of their
complaint or of the evidence given to support it.

Xll. Social and medical assistance

Asylum seekers shall be provided with necessaryak@nd medical assistance, includipng
emergency treatment.

113412 Social assistance could consist of housing aigps in cash or in kind for basic
material needs, and access to schooling for minbing. assistance provided should involve
psychological assistance. The States should, wigaxgonably practicable, also allow access to
spiritual assistance at the request of the asykgkes's.

114413) Article 13, paragraph 4 of the European Socialr@nagrants foreign nationals
entitlement to urgent social and medical assistafiee personal scope of Article 13, paragraph 4
differs from that of other Charter provisions. Teneficiaries of this right to social and medical
assistance are foreign nationals who are lawfulgsent in a particular country but do not have
resident status, and those who are unlawfully pited€y definition, no time limit can be set on
the right to urgent or emergency assistance. Statesrequired to meet immediate needs
(accommodation, food, emergency care and clothififfey are not required to apply the
guaranteed income arrangements under their satitdgbion systems. While individuals’ needs
must be sufficiently urgent and serious to enthikem to assistance under Article 13, paragraph 4,
this should not be interpreted too narrowly. Thevfgion of urgent medical care must be
governed by the individual's particular state dltie

4 See further Guideline XIl and Explanatory Text, BE7-118, as regards the obligations of the state
authorities flowing from Article 8 in the context detention.
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1154334 In addition, it should be recalled that the Deatimn of the Council of Europe
Bratislava Conference regarding health issues auplp on the move (23 November 2007)
encouraged States to provide asylum seekers with fiecessary health care which includes
emergency care and essential treatment of illreess$,necessary medical or other assistance to
those who have special needs”.

116(15) In certain circumstances, the failure to provideial and medical assistance to
an asylum seeker, at any stage during the acostepabcedure, or in the context of detention,
may engage the responsibility of the State undédiclar3: “The suffering which flows from
naturally occurring illness, physical or mental,ynee covered by Article 3, where it is, or risks
being, exacerbated by treatment, whether flowingfconditions of detention, expulsion or other
measures, for which the authorities can be helgomsible.**® In Bensaid v. the United
Kingdom**®, the Court made clear thaeatment not reaching the threshold of Article 8ym
nevertheless have sufficiently adverse effects toysipal and moral integrity as to amount to a
breach of Article 8.

XIll. Protection of private and family life

Asylum seekers and their family members within theState’s jurisdiction are entitled to
respect for their private and family life at all stages of the accelerated asylum procedure i
accordance with Article 8 of the European Conventio on Human Rights. Whenever
possible, family unity should be guaranteed.

5

117316) Under certain conditions, the protection of thghtito family life and/or private
life in the host country may prevent an expulsion.

118317 As regards the protection of family life, the ddighment of “family life” is a
question of fact depending on the reality of clpsesonal ties® and requiring pragmatic and
detailed consideratiol? The notion extends beyond mere blood'tfedhus the State is under
an obligation to protect the rights of persons ideafactoor de jurefamily relationship to the

13 pretty v. UK, @plication No. 2346/02, judgment 29 July 2002, § 52
11¢Bensaid v. the United Kingdompplication No. 44599/98, judgment of 6 Februz0g1.
17 Cf. op.cit,“asylum...” Part 2, Chapters 2 and 3; see aBoultif v. Switzerland application No.
54273/00, judgment of 2 November 20@inrollahi v. Denmarkapplication No. 56811/00, judgment of
11 July 2002.
18K, and T. v. Finlandapplication No. 25702/94, judgment of 12 July 200fL.op.cit,“asylum...”pp. 95-
99.
izAl-Nashif v. Bulgariaapplication. No. 50963/99, Judgment of 20 June 2002

Ibid.
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mutual enjoyment of each other's company. The Sth#dl not interfere with such enjoyment,
subject to the conditions of Article 8(2) by refece to the facts of a specific case.

119418) The best interests of the child must be paramoumt! cases under Article 8
where children are separated from their familieprimary carers?* and measures adopted in
asylum procedures must reflect children’s particalge and vulnerability. Concerning the minor
applicant whose parents or other family membergwaéeady given refugee status, the Court has
stated the existence of a positive obligation dtate Party under Article 8 of the European
Convention to facilitate the family reunificatiofi @n unaccompanied foreign minor with his/her
parent(s)?* The absence of remaining carers or family membetse country of origitf® as
well as conditions in the country of retfl,are relevant considerations, and may alternatively
raise issues under Article'%.

120419 As regards the protection of private life, it mispgortant to remember that there is
no exhaustive definition of the term “private lifehd Article 8 protects broad elements of the
personal sphere such as “gender identification,enand sexual orientation and sexual fit¢”
Article 8 in its private life aspect may be engadmath in its territorial and extraterritorial
application.

12120 Measures should be adopted to secure respeptif@te life even in the sphere
of the relations of individuals between themsefé&uarantees of privacy are of importance
when processing highly intimate and sensitive dathhealth record€.

122421 Personal data of asylum seekers must be protecte@dccordance with
international standards. As a principle, persorsh ghould only be used and processed for the
purpose of the asylum procedure. This principlesdo@ prevent the exchange of personal data
between State agencies. The asylum seeker shallthavight to be informed, on request, of any
personal data that is processed concerning hirtther.

121 cf, op.cit,“asylum...”pp. 101-105; Council Resolution of 26 June 199iaccompanied minors who
are nationals of third countries (97/C 221/09%0na v. the Netherlanddecision of 28 November 1996;
Uner v. the Netherlandspplication No. 46410/99, judgment of 18 Octobed&0

122 Mubilanzila Mayeka and Kaniki Mitunga v. Belgiuapplication No. 13178/03, judgment of 12 October
2006.

123 Taspinar v. the Netherlandspplication No. 11026/84Bulus v. Swedenapplication No. 9330/81,
decision of 19 January 1984

124 SeeFadele v., the United Kingdorapplication No. 13078/87, report of the Commissib# July 1991.

125 seeTaspina v. the Netherlandand alsoTuquabo-Tekle and Others v. the Netherlamglication No.
60665/00, judgment of 1 December 2005.

126 Bensaid v. the United Kingdommpplication No. 44599/98, judgment of 6 Febru2091, § 47.

127 seeX. and Y. v. the Netherlandspplication No. 8978/80, judgment of 26 March 398 23;0diévre v.
France application No. 42326/98, Grand Chamber judgnoéi3 February 2003.

128 1 v. Finland, application No. 20511/Q3udgment of 17 July 2008Z. v. Finland judgment of
25 February 199Reports of Judgments and Decisid®97-1, §§ 95-96 .

129 As a main principle the asylum seeker has accesal information presented in his/her case. If¢hare
extraordinary circumstances the asylum seeker eatehied total access. This exception is usedibitly

is extremely urgent according to public or indivalunterests. The possibility to withhold certain
information mainly applies in situations concernjpgysonal security, where police methods, analgses
gathered information must be protected or if thérimation originates from a preliminary police
investigation. See Art. 8 European Convention, Aif. ICCPR; Human Rights Committee (ICCPR),
General Comment No. 16 (1988), § 10; Council ofdpar Convention for the Protection of Individuals
with regard to Automatic Processing of Personalalatd Additional Protocol to the Convention for the
Protection of Individuals with regard to Automaftrocessing of Personal Data regarding supervisory
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XIV. Role of the UNHCR
Even when accelerated asylum procedures are applietiber States shall allow the UNHCR:

0] to have access to asylum seekers, includingetin detention and border zones such as
airport or port transit zones;

123{422) UNHCR has been charged by the United Nations Gémessembly with the
responsibility of providing international proteatito refugees within its mandate and of seeking
permanent solutions to the problem of refugees bgising governments and private
organizations. As set forth in its Statute, UNHQHilf its international protection mandate by,
inter alia, “promoting the conclusion and ratification of emiational conventions for the
protection of refugees, supervising their applmatiand proposing amendments therétd.”
UNHCR’s supervisory responsibility under its Status mirrored in Article 35 of the 1951
Convention and Article Il of its 1967 Protocol.

124{123) [UK proposal on which no final position was taker]crucial aspect in this
context is the availability of effective legal adej particularly at the substantive stages of the
asylum process. Legal representatives should, wieasonably practicable, be able to access
asylum applicants after they have been examinesstertain their identity and other personal
details not directly related to the substance eirthsylum claim, and their asylum claim has been
lodged. In assessing what is reasonably practidalbdeparticular situation, it must be borne in
mind that some establishments, such as port trame#s, are subject to stringent security
considerations. It is important for the effectiveming of 24-hour port and airport operations that
delays relating to immigration controls are keptataninimum, and that efficient and prompt
throughput of passengers takes place. Access iodaridual asylum seeker will therefore be
subject to request, to security considerationshi rielevant establishment at the time of the
request, and on the basis that the access doesddly delay or otherwise compromise either the
processing of the individual or the more generdlivdies of immigration control. Legal
representatives should also be able to requestssadre copies of material documents and
evidence from their client’s case file, which Sgaséould aim to produce as soon as is reasonably

practicable.

(i) to have access to information on individuapligations for asylum, on the course of the
procedure and on the decisions taken, as well person-specific information, provided
that the asylum seeker agrees thereto;

(i)  to present its views, in the exercise of stgpervisory responsibilities under Article 35|of
the Geneva Convention, to any competent authoniggarding individual application
for asylum at any stage of the procedure.

n

authorities and transborder data flows (CETS 181);8 Charter of fundamental rights of the European
Union; UN General Assembly, Guidelines for the tdagjon of computerized personal data files
(A/Res/45/95); OECD Recommendation concerning andl&ines governing the protection of privacy
and transborder flows of personal data (C (80)iBal]).

130 statute of the Office of the United Nations HighrBuissioner for Refugege$ 8(a).
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XV. Increased protection

Nothing in these Guidelines should restrain théeStérom adopting more favourable measures
and treatment than described in these Guidelines.




