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Item 1: Opening of the meeting and adoption of the agenda

1. The Working Group on human rights protectionthie context of accelerated
asylum procedures (GT-DH-AS) held it8 eeting in Strasbourg from 2 to 5 September
2008, with Mr Michal BALCERZAK (Poland) as Chairgen. The list of participants
appears at Appendix The agenda, as adopted, appears at Appendix Il

2. This last meeting, which took place under theereated ad hoc terms of reference
of the Working Group approved by the Ministers’ Dégs at their 102% meeting (30
April 2008; see Appendix I)] was devoted to the finalisation of the draft @&alines and
Explanatory Memorandum thereto.

3. The basis for discussion was provided by thé @aidelines as resulting from
the previous meeting (June 2008, GT-DH-AS (2008)08%pendix 1V) along with the
draft Explanatory Memorandum prepared by the Sagettin consultation with the
Chairperson and completed by suggestions put fahigr the participants(GT-DH-
AS(2008)4 revised). The Group noted that the caseef the European Court of Human
Rights constituted the main source of inspirationthese texts. The Group noted with
satisfaction that the Registry of the Court waslimgl to check the relevance of the
various references to the case-law included inethests before they are submitted to the
CDDH.

Items 2 and 3 Finalisation of the draft Guidelines and Explanabry Memorandum

4. The Group took into account, in particular, anber of remarks sent by the
United Kingdom expert concerning certain Guidelingsis expert having been unable to
participate in the meeting, the Group endeavouredpfar as possible, to find

compromise solutions.

5. Guideline | (Definition and scope) — the Danish expert expressed serious
concernsas regards the second provisiopr{fcedures whereby a State may declare an
application inadmissible without considering theritseof the claim also falimutatis
mutandiswithin the scope of the guidelings”

6. Guiddine 11 (Principles) — with respect to the phrase recalling theggtlar
asylum procedures should remain the rule and acatdd asylum procedures the
exceptiofy, the Group decided to include a paragraph inthgathat ‘the fact that an
asylum application was submitted at borders, ingigdairports and transit areas, as
well as lack of documents or use of forged docusnestiould not entaiper sean
automatic recourse to accelerated procedlure¥he Romanian expert, however,
indicated a difficulty raised by such a wording lwitegard to his national law, which
provides for an accelerated asylum procedure agigkcin all cases where the asylum

! Finland, Romania, the United Kingdom, Amnesty In&tional and the AIRE Center. Further proposals
were submitted in a separate document at the biegiof the meeting by the UNCHR.
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application is submitted at a border crossing pftive only exception being in the case of
unaccompanied minors). This expert suggested thHewiaog wording: “When
accelerated procedure is applied, in case of subimisof an asylum application at
borders, the processing of the asylum applicatiballsbe done with full observation of
the procedural guarantees provided in these gunsli

7. Guiddine I11 (Vulnerable persons and complex cases) — the remarks submitted
by the United Kingdom expert gave rise to a lengtiigcussion on the notion of the
complexity of a case. As a compromise, the Groupeey to retain the following

wording: "When it becomes apparent that a case is particuladmplex and that this

complexity falls to be addressed in the State whweeapplication was lodged, it should
be excluded from the accelerated procedure”.

Other issues

8. The Group also carefully considered the relegaot dealing with diplomatic
assurances in the Guidelines, in particular ingkplanatory text to Guideline VI (the
safe third country concept). The representativéhef AIRE Centre was concerned that
the question of diplomatic assurances was engageaallg in cases where it was alleged
that an individual could return to a country coesedl “safe” (Guideline VI - the safe
third country concept) as in those involving retum a country where prohibited
treatment was feared (Guideline VII - non-refoulemend return).The experts
concluded that it was not appropriate to mentiois tksue in the context of this
instrument.

9. The Danish expert considered that the explapatmemorandum should
concentrate more on accelerated asylum procedthiespnly point addressed in the
guidelines, without addressing asylum proceduregeireral.

Adoption of the texts

10. At the conclusion of its work, the Group adabtke draft Guidelines and draft
Explanatory Memorandum as they appear at Appendicasd V.

11. The Chairperson praised the constructive athergpand spirit of compromise
shown by all participants during the discussionstse complex and sensitive issues.
Finally, the Group considered that it had fulfilldte mandate received by the CDDH,
insofar as transmission of the drafts to the CDbDBHpiossible adoption at its 67th plenary
meeting (25-28 November 2008) and subsequent tiasgm to the Committee of
Ministers before 31 December 2008 (deadline ofetktended ad hoc terms of reference)
were foreseen.



4 GT-DH-AS(2008)005

Appendix |
List of participants
MEMBERS / MEMBRES
MEMBERS / MEMBRES
ARMENIA / ARMENIE

Mr Gagik YEGANYAN, Head of Migration Agency, Minist of Territorial Administration of
the Republic of Armenia, 4 Hr. Kochar St., Yere®aib033

DENMARK / DANEMARK
Mr Jacob BECH ANDERSEN
Danish Ministry of Refugee, Immigration and Intetgya Affairs

FINLAND / FINLANDE
Mr Arto KOSONEN, Government Agent, Director, Leg@kpartment, Ministry for Foreign
Affairs, PO Box 176, FIN 00161 Helsinki

Ms Jutta GRAS, Senior Adviser, Ministry of the Inoe
FIN 00161 HELSINKI

LATVIA / LETTONIE
Mr Emils PLAKSINS, Lawyer, Office of the Governmefajent, Ministry of Foreign Affairs, Kr.
Valdemara str. 3, LV-1395 RIGA

POLAND / POLOGNE

Mr Michal BALCERZAK, Chair / Président, Assistantadfessor, Nicholas Copernicus University,
Faculty of Law and Administration, ul. Gagarina 83100 TORUN

Ministry of Foreign Affairs, Legal and Treaty Depaent, Aleja Szucha 23, WARSAW 00950

ROMANIA / ROUMANIE
Mr Silviu TURZA, Asylum Legal Expert, Romanian Imgmation Office, Lt. Col. C-Tin
Marinescu, nr 15A, sector 5, BUCAREST

SWEDEN / SUEDE
Ms Gunilla ISAKSSON, Ministry of Foreign Affair§E-103 39 STOCKHOLM

Ms Helen LINDQUIST, Ministry of Justice, Divisiomf Migration and Asylum Policy,

SWITZERLAND / SUISSE

M. Frank SCHURMANN, Agent du Gouvernement devanCEDH, Office fédéral de justice et
police, Chef de I'Unité droit européen et protectimternationale des droits de I'homme,
Bundesrain 20, CH-3003 BERNE

M. Christian ZUMWALD, Adjoint juridique, Départemeriédéral de justice et police DFJP,
Office fédéral des migrations ODM, Domaine de dimetprocédure d'asile, Quellenweg 6, 3003
Berne-Wabern
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UNITED KINGDOM / ROYAUME-UNI
Apologised / Excusé

PARTICIPANTS

Parliamentary Assembly / Assemblée parlementaire
Apologised / Excusé

Secretariat of the European Committee for the Prewvation of Torture (CPT) / Secrétariat
du Comité européen pour la prévention de la tortureet des peines ou traitements
inhumains ou dégradants (CPT)

Mr Kristian BARTHOLIN, member of Secretariat of tadPT

Office of the Commissioner for Human Rights / Burea du Commissaire aux Droits de
'Homme du Conseil de I'Europe
Mr Nikolaos SITAROPOULQOS, Advisor / Conseiller

* * *

OTHER PARTICIPANTS / AUTRES PARTICIPANTS

United Nations High Commissioner for Refugees (UNBR) / Haut Commissariat des
Nations Unies pour les Réfugiés

Mr Gunther SCHESKE, Representative, UNHCR Represient to the European Institutions in
Strasbourg, c¢/o Council of Europe, Agora Buildingg B7V, 1 quai Jacoutot, F-67075
STRASBOURG Cedex (France)

Mr Samuel BOUTRUCHE, Associate European Affairsi¢sff, UNHCR Bruxelles, Rue Van
Eyck 11b, B- 1050 BRUSSELS

Ms Anne WEBER, Legal Assistant, UNHCR Representatio the European Institutions in
Strashourg, c/o Council of Europe, Agora Building @&V, F-67075 STRASBOURG Cedex

Ms Marion DESPLATS, Intern, UNHCR Representation ttee European Institutions in
Strashourg, c/o Council of Europe, Agora Building @V, F-67075 STRASBOURG Cedex

* * *
OBSERVERS / OBSERVATEURS
Amnesty International

Mr Kris POLLET, Executive Officer, Amnesty Intermatal EU Office, rue de Tréves, 35 B-
1040 BRUSSELS

AIRE Centre
Ms Catherine MEREDITH, 3rd Floor, 17 Red Lion SgdrONDON WC1R 4QH
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European Group of National Human Rights Institutions / Groupe européen des institutions
nationales des droits de 'homme

Ms Ruth WEINZIERL, German Institute for Human RighPolicy and Research, Zimmerstr.
26/27, D-10969 BERLIN

European Council on Refugees and Exiles (ECRE) [/ Imigration Law
Practitioners’Association (ILPA)
Apologised / Excusé

SECRETARIAT

Directorate General of Human Rights and Legal Affais / Direction générale des droits de
I'Homme et des affaires juridiques, Directorate ofStandard-Setting / Direction des Activités
normatives, Council of Europe/Conseil de I'Europef-67075 Strasbourg Cedex

Fax : 0033 388 41 37 39

M. Alfonso DE SALAS, Head of the Human Rights Igf@vernmental Cooperation Division /
Chef de la Division de la coopération intergouveragtale en matiére de droits de 'Homme,
Secretary of the CDDH / Secrétaire du CDDH

Mr David MILNER, Administrator / Administrateur, Hwoan Rights Intergovernmental
Cooperation Division / Division de la coopérationiergouvernementale en matiére de droits de
'Homme

Ms Annick PIINENBURG, Study visitor / visiteuse tlides, Human Rights Intergovernmental
Cooperation Division / Division de la coopératianergouvernementale en matiére de droits de
'Homme

Mme Michéle COGNARD, Assistant / Assistante, HunRights Intergovernmental Cooperation
Division/Division de la coopération intergouvernertse en matiére de droits de 'Homme

* * *

Interpreters / Interpretes
M. Philippe QUAINE
Mme Chloe CHENETIER
M. Robert SZYMANSKI
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Appendix Il
Agenda

Item 1: Opening of the meeting and adoption of the agerad

Working documents

- Draft agenda GT-DH-AS(2008)0J002
- Report of the 68 meeting of the CDDH (25-28 March 2008) CDDH(20@80
- Report of the 4 meeting of the GT-DH-AS (18-20 June 2008) GT-DB{2008)003

Iltem 2: Finalisation of the draft Guidelines

Working document

- Report of the % meeting of the GT-DH-AS (18-20 June 2008) GT-DH{A®8)003
Appendix IV

Information documents

- Compilation of Recommendations of the CM and th&€EA GT-DH-AS(2007)006
- Questionnaire on accelerated asylum procedures DBRAS(2007)001
- Compilation of replies to the questionnaire GT-DI3{&007)002rev Bil
- Table of replies received by the UNHCR UNHCR synsps

Item 3: Finalisation of the draft Explanatory Memorandum

Working document

- Elements for possible inclusion in the draft Exglamy GT-DH-AS(2008)004
Memorandum (as revised on 29 August 2008) revised

Information documents

- Note on relevant case-law of the European CourHofman UNHCR contribution
Rights in the context of accelerated asylum procesiu
- Manual on Refugee Protection and the ECHR UNHCR publication

http://www.unhcr.org/publ/PUBL/3ead312dl
- Green Paper on the future Common European Asyluste8y(presented COM(2007)301 final
by the Commission on 6 June 2007)
http://ec.europa.eu/justice_home/news/intro/doc/c2807_301_en.pdf
- UNHCR Response to the European Commission's GregerPon the UNHCR paper
Future Common European Asylum System (Septembeéf)200
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Other information documents

- Surveys on Detention of Asylum Seekers and Altéveatin the EU (The
regional coalition 2006 — projects supported byEoeopean Commission,
Directorate-General for Justice, Freedom and Sigcuri
www.alternatives-to-detention.org

- Secretariat Memorandum on Parliamentary AssembtpRenendation CDDH(2006)011
1727 (2005) of the Accelerated asylum proceduré&oinncil of Europe
member states

- Council Directive 2005/85/EC of 1 December 2005mnimum standards
on procedures in Member States for granting anddséwing refugee status
http://eur-lex.europa.eu/LexUriServ/LexUriServ.da20J:L:2005:326:0013:01:EN:HTML

- UNHCR, ExCom Conclusions No. 8 (XXVIII1977 on the Determination
of Refugee Status (http://www.unhcr.org/excom/EXCQaE68c6e4.htrl

- UNHCR, ExCom Conclusions No. 30 (XXXIV)1983 on the Problem of
Manifestly Unfounded or Abusive Applications for fRgee Status or
Asylum (http://www.unhcr.org/excom/EXCOM/3ae68c6 Ttanl)

Item 3: Other business and adoption of the conclusiond the meeting
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Appendix Ill

Extended ad hoc terms of reference of the Working ®up on human rights

protection in the context of accelerated asylum preedures (GT-DH-AS)

)005

(Adopted by the Committee of Ministers at the 98#éeting of the Ministers’ Deputies

(17-18 January 2007, item 4.1b) and amended dth@éth meeting of
the Ministers’ Deputies (6 February 2008, item #.1h

\

1. |Name of Group: |WORKING GROUP ON HUMAN RIGHTS PROTECTIORM
IN THE CONTEXT OF ACCELERATED ASYLUM
PROCEDURES (GT-DH-AS)
2. |Type of Group: |Ad hoc Advisory Group
3. |Source of terms | Committee of Ministers, upon proposals of the Steer
of reference: Committee for Human Rights (CDDH)
4. |Terms of reference:

Having regard to:

the Declaration and the Action Plan adoptethafTthird Summit of Heads of
State and Government of the Council of Europe merstages (Warsaw, 16-17
May 2005);_ CM(2005)80 finall7 May 2005);

the Road map for the implementation of the Atflan (974th meeting of the
Ministers’ Deputies — 27 September 2006, itemXégpter 1.2;

Decision No. CM/868/14062006, adopted by theiars’ Deputies at their
967th meeting (14 June 2006), giving ad hoc terimeference to the Steering
Committee for Human Rights (CDDH) with a view taexine the question of
human rights protection in the context of accettatsylum procedures and, as
appropriate, to draft guidelines in this field;

the Convention for the Protection of Human Regimid Fundamental Freedoms
(1950, ETS No. 5).

Under the authority of the Steering CommitteeHaman Rights (CDDH) and in
relation with the implementation of Project 2008/Bi31409 “Substantive legal
analysis of human rights issues and input in theldgment of Council of Eurog
policies on such issues”,

the Group is instructed to:

D

examine the question of human rights proteciiotihe context of accelerated
asylum procedures and, as appropriate, to drafiegjoes in this field;

in this context, to take into account the imf@tion and standards emanating fr¢
the Council of Europe and other international medras, such as relevant
recommendations of the Committee of Ministers, respof the European
Committee for the Prevention of Torture and InhuroaBegrading Treatment g
Punishment (CPT), the case law of the Europeant@bttuman Rights,
documents developed within the framework of the WWNRHand the International

m
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Law Commission.

Composition of the Group:

Members

The Group shall be composed of 8 specialists wigtrélevant qualifications in
issues concerning the right of asylum, appointethbygovernments of the
following member states: Armenia, Finland, Lat®aland, Romania, Sweden,
Switzerland and United Kingdom.

The Council of Europe budget will bear their trazetl subsistence expenses. The

above-mentioned states may send (an) additionedgeptative(s) to meetings of

the Group, at their own expense. Other countriegsead (a) representative(s)
meetings of the Group, at their own expense.

Each member state participating in the meetingbefsroup has the right to vote.

to

5.B

Participants

The European Committee on Legal Co-operatidd@d) may send (a)
representative(s) to meetings of the Group, withleaitright to vote and at the
expense of correspondent budgetary articles ofthencil of Europe.

The European Committee on Migration (CDMG) ns@nd (a) representative(s)
to meetings of the Group, without the right to vatel at the expense of
correspondent budgetary articles of the Coundduabpe.

The European Commission against Racism atmldrance (ECRI) may send (a
representative(s) to meetings of the Group, withleaitright to vote and at the
expense of its administrative budget.

The Parliamentary Assembly may send (a) repmadive(s) to meetings of the
Group, without the right to vote and at the expesfdés administrative budget.

The Congress of Local and Regional Authoritiethe Council of Europe may
send (a) representative(s) to meetings of the Gmitpout the right to vote and
at the expense of its administrative budget.

Vi.

The Registry of the European Court of HumagHs may send (a)
representative(s) to meetings of the Group, witlloatright to vote and at the
expense of its administrative budget.

Vii.

The Council of Europe Commissioner for Human Righ&s/ send (a)
representative(s) to meetings of the Group, witlloatright to vote and at the
expense of its administrative budget.

viii.

The Conference of INGOs of the Council of Europe/mend (a)
representative(s) to meetings of the Group, withleaitright to vote and at the
expense of the body that (s)he (they) represent(s).

5.C

Other participants

The European Commission and the Council oBtepean Union may send (a
representative(s) to meetings of the Group, witlloatright to vote or defrayal ¢

=
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expenses.

States with observer status of the CounciEofope (Canada, Holy See, Japan,
Mexico, United States of America) may send (a)@sentative(s) to meetings o
the Group, without the right to vote or defrayakapenses.

f

The Organisation for Security and Co-operatin Europe (OSCE) / the Office
for Democratic Institutions and Human Rights (ODHRay send (a)
representative(s) to meetings of the Group, withleaitright to vote or defrayal ¢
expenses.

=

The Office of the United Nations High Commiasér for Human Rights may
send (a) representative(s) to meetings of the Gmitpout the right to vote or
defrayal of expenses.

The Office of the United Nations High Commiswo for Refugees may send (e
representative(s) to meetings of the Group, withleaitright to vote or defrayal ¢
expenses.

1)

=

5.D

Observers
The following non member state:

- Belarus;

and the following non-governmental organisations

- Amnesty International;
- International Commission of Jurists (CIJ);
- International Federation of Human Rights (FIDH);

- European Co-ordinating Group for National ikogions for the Promotion and
Protection of Human Rights;
- European Roma and Travellers Forum;

may send (a) representative(s) to meetings of toes; without the right to vote
or defrayal of expenses.

Working methods and structures:

In order to carry out its tasks, the Group nvetyere necessary, seek advice of
external experts, have recourse to consultanteamsllt with relevant non-
governmental organisations and other members dfstiviety.

The CDDH is entitled to invite other participanteléor observers to the Group,
without the right to vote or defrayal of expenses.

Duration:

These terms of reference will expire on 31 Dduem2008.
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Appendix IV

Draft guidelines on human rights protection
in the context of accelerated asylum procedures

(as adopted at thd"Bneeting of the GT-DH-AS (2-5 September 2008))

PREAMBLE
The Committee of Ministers,

(a) Reaffirming that asylum seekers enjoy the guees set out in the Convention for the
Protection of Human Rights and Fundamental Freedantke same way as any other person
within the jurisdiction of States Parties, in actamice with Article 1 of the latter;

(b) Bearing in mind notably Article 14 of the 194®iversal Declaration on Human Rights and
reaffirming the obligation of states, whatever asylprocedure they use, to comply with the
international and European standards in this figlath as the right to seek and enjoy asylum as
well as those identified by the case-law of thedpean Court of Human Rights and by the
European Committee for the Prevention of Torturd &mhuman or Degrading Treatment or
Punishment (CPT) and the UN Committee Against Ter{CAT);

(c) Recalling the importance of full and effectingplementation of the 1951 Geneva Convention
relating to the Status of Refugees (“Geneva Conwehtand the 1967 New York Protocol to this
Convention and the obligations of states underethiestruments, in particular Article 33 (1)
regarding the prohibition of refoulement, accordiagvhich ‘ho Contracting State shall expel or
return (“refouler”) a refugee in any manner whats@e to the frontiers of territories where his
life or freedom would be threatened on accounti®féce, religion, nationality, membership of a
particular social group or political opinich

(d) Recalling Resolution No. 1 on access to judticeanigrants and asylum seekers adopted at the
28" Conference of the European Ministers of Justi@ngiarote, Spain, 25-26 October 2007);

(e) Recalling Recommendations adopted by the Comenif Ministers and the Parliamentary
Assembly of the Council of Europe in the field sfyeum procedures, notably:

- Recommendation R (97) 22 of the Committee of Btinis containing guidelines on the
application of the safe third country concept,

- Recommendation R (98) 13 of the Committee of Btans of the right of rejected asylum
seekers to an effective remedy against decisionsxpaolsion in the context of Article 3 of the
European Convention on Human Rights, and

- Recommendation R (2003)5 of the Committee of Btatis on measures of detention of asylum
seekers;

- Recommendation 1327 (1997) of the Parliamentagsefmbly on the protection and
reinforcement of the human rights of refugees aytlan seekers in Europe,

(f) Referring specifically to:

- Resolution 1471 (2005) of the Parliamentary Adsignon accelerated asylum procedures in
Council of Europe member states,

- Recommendation 1727 (2005) on accelerated asgtogedures, and

- the related report by the Committee on MigratiBefugees and Population of the Parliamentary
Assembly of the Council of Europe;
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(g9) Recalling European Union legislation, particiyla

- Council Directive 2003/9/EC of 27 January 2008ing down minimum standards for the
reception of asylum seekers,

- Council Directive 2005/85/EC of 1 December 2006 minimum standards on procedures in
member states for granting and withdrawing refiugjatus,

- Council Directive 2004/83/EC of 29 April 2004 orinimum standards for the qualification and
status of third country nationals or stateless@erss refugees or as persons who otherwise need
international protection and the content of theigution granted, and

- Council Regulation No. 343/2003 of 18 Februar@2@stablishing the criteria and mechanisms
for determining the member states responsibleXaméning an asylum application lodged in one
of the member states by a third-country nation@l@lin Regulation™);

1. Adopts the attached guidelines and invites membertates to ensure that
they are widely disseminated amongst the nationalughorities responsible
for the return of aliens.

2. Notes that none of the guidelines imply any newabligations for Council of
Europe Member States’

I. Definition and scope

1. An accelerated asylum procedure is an asyluntegare derogating from
normally applicable procedural time scales andfocg@dural guarantees with the view to
expedite decision making.

2. Procedures whereby a State may declare an appiic inadmissible without

considering the merits of the claim also falltatis mutandisvithin the scope of the
guidelines.

. Principles

1. Regular asylum procedures should remain the and accelerated asylum
procedures the exception.

2 \When the guidelines make use of the verb “shhll indicates only that the obligatory charactethef
norms corresponds to already existing obligatiohanember states. In certain cases however, the
guidelines go beyond the simple reiteration of taxisbinding norms. This is indicated by the usehaf
verb “should” to indicate where the guidelines dinge recommendations addressed to the member
states.
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2. States should only apply accelerated procedureasas prescribed by law and in
compliance with their international obligations.

3. Asylum seekers have the right to an individuadl dair examination of their
applications by the competent authorities.

4. When procedures as defined in guideline | angiegh the state concerned is
required to ensure that the principlenoin-refoulemenis effectively respected.

5. The fact that an asylum application was subnhigeborders, including airports
and transit areas, as well as lack of documentserof forged documents, should pet
seentail an automatic recourse to accelerated proesd

lll. Vulnerable persons and complex cases

1. The vulnerability of certain categories of p&isauch as unaccompanied and/or
separated minors/children, victims of torture, séxtiolence or human trafficking and
persons with mental and/or physical disabilitigsyudd be duly taken into account when
deciding whether to apply accelerated asylum pnaeesd In the case of children, their
best interests are paramount.

2. International human rights obligations as rdgdhe rights of specific vulnerable
groups shall be duly taken into account when appglaccelerated asylum procedures
and in the manner of application.

3. When it becomes apparent that a case is paigutomplex and that this

complexity falls to be addressed in the State wittegeapplication was lodged, it should
be excluded from the accelerated procedure.

IV. Procedural guarantees

1. When accelerated asylum procedures are appbgtym seekers should enjoy the
following minimum procedural guarantees:

(1) the right to lodge an asylum application wittat® authorities, including, but not
limited to, at borders or in detention;

(i)  the right to be registered as asylum seekeemny location within the territory of
the State designated for this purpose by the campauthorities;
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(i) the right to be informed explicitly and without dgl in a language which he/she
understands, of the different stages of the praeetaing applied to him/her, of
his/her rights and duties as well as remedies availto him/her;

(iv)  the right to an individual interview in a languaghich he/she understands in all
cases where the merits of the claim are being dered and, in cases as referred
to in guideline 1.2, the right to be heard, as aimum, on the grounds of
inadmissibility;

(V) the right to submit documents and other evidencgupport of the claim and to
provide an explanation for absence of documentati@pplicable;

(vi)  the right to access legal advice and to beasgnted throughout the procedure,
whether at first instance or during appeal proasgsliit being understood that
legal assistance should be provided free of chargecordance with domestic
law;

(vii)  the right to receive a reasoned decisionwrting on the outcome of the
proceedings.

2. Authorities shall take action to ensure thaepresentative of the interests of a
separated or unaccompanied minor is appointed ghiait the whole proceedings.

3. Authorities shall respect the confidentiality all aspects of an asylum
application, including the fact that the asylumksgenas made such an application, in as
much as it may jeopardize protection of the asyha®ker or the liberty and security of
his/her family members still living in the countoy origin. No information on the asylum
application should be shared with the country afior

V. The safe country of origin concept

1. The examination of the merits of the asylum iagibn shall be based on the
asylum seeker’s individual situation and not solafygeneral analysis and evaluation of
a given country.

2. The fact of coming from a safe country of arighall be only one element among
others to be taken into account in reaching a tetmn the merits of the claim.

3. The safe country of origin concept shall beduseth due diligence, in
accordance with sufficiently specific criteria foonsidering a country of origin as safe.
Up-to-date information is needed from a varietyalfable and objective sources, which
should be analysed.
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4. All asylum seekers shall be given an effectmgportunity to rebut the
presumption of safety of their country of origin.

VI. The safe third country concept

1. The following criteria should be taken into assbwhen applying the safe third
country concept:

0] the third country has ratified and implemented @eneva Convention and the
1967 Protocol relating to the Status of Refugeesquiivalent legal standards and
other relevant international treaties in the humgints field;

(i) the principle oinon-refoulemenis effectively respected;

(i)  the asylum-seeker concerned has access, in laungmdctice, to a full and fair
asylum procedure in the third country with a vieadetermining his/her need for
international protection;

(iv) it is ascertained that the third country will adrtlie asylum seeker and will
comply with the criteria referred to above.

2. All asylum seekers shall be given an effectivepartunity to rebut the
presumption of safety of the third country.

3. Application of the safe third country conceptien by virtue of the Dublin
Regulation, does not dispense a state from itgatdtins under Article 3 of the European
Convention on Human Rights prohibiting torture amiduman or degrading treatment or
punishment.

VII. Non-refoulement and return

1. The state receiving an asylum application isliregl to ensure that return of the
asylum seeker to his/ her country of origin or atiyer country will not expose him/ her
to a real risk of the death penalty, torture orumian or degrading treatment or
punishment, persecution, or other serious harm.

2. In all cases, the return must be enforced vagipect for the integrity and human
dignity of the person concerned, excluding anyut@or inhuman or degrading treatment
or punishment.

3. Collective expulsions are prohibited.
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VIII. Quality of the decision-making process

1. Throughout the proceedings, decisions shouldken with due diligence.

2. Officials responsible for examining and takohecisions on asylum applications
should receive appropriate training including trmagn on applicable international
standards. They should also have access to thesitegaformation and research sources
to carry out their task, taking into account théwal background, ethnicity, gender and
age of the persons concerned and the situationloéxable persons.

3. Where the assistance of an interpreter is napgsStates should ensure that
interpretation is provided to the standards necgsta guarantee the quality of the
decision-making.

IX. Time for submitting and considering asylum applcations

1. Asylum seekers shall have a reasonable timedigel their application. Automatic
and mechanical application of short time-limits &rbmitting an application shall be
prohibited.

2. The time taken for considering an applicationlishe sufficient to allow a fair
examination, with due respect to the minimum procaddguarantees to be afforded to
the applicant.

3. The time should not however be so lengthy asuridermine the required
expediency of the accelerated procedure, in pdaticvhen an asylum seeker is detained.

X. Right to an effective remedy with suspensive eftt

1. Asylum seekers whose applications were rejesttedl have the right to have the
decision reviewed by a means which constitutesfactere remedy.

2. This remedy shall have a suspensive effectyiuas seekers submit an arguable
claim that the execution of the negative decisionld lead to a real risk of the death
penalty, torture or inhuman or degrading treatneemunishment.
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XI. Detention
1. Detention of asylum seekers should be the exception
2. Children, including unaccompanied minors, arteowulnerable persons should,

as a rule, not be placed in detention. In thosegtkanal cases where these persons are
detained, they should be provided with special sugien and assistance.

3. Asylum seekers may only be deprived of theietil, if this is in accordance with
a procedure prescribed by law and if, after a chrekamination of the necessity of
deprivation of liberty in each individual case, thethorities of the state in which the
asylum application is lodged have concluded thatpitesence of the asylum seekers for
the purpose of carrying out the accelerated praeedannot be ensured as effectively by
another, less coercive measure.

4. Detained asylum seekers shall be informed ptiymin a language which they

understand, of the legal and factual reasons feir tbetention, and the available
remedies; they should be given the immediate pihiggibf contacting a person of their

own choice to inform him/her about their situatias, well as availing themselves of the
services of a lawyer and a doctor.

5. Detained asylum seekers shall have ready atcems effective remedy against
the decision to detain them, including legal aasise.

6. Detained asylum seekers should be accommodatead ihe shortest possible

time in facilities specifically designated for thatrpose, offering material conditions and
a regime appropriate to their legal and factualagibn and staffed by suitably qualified
personnel. Detained families should be providedhwsgeparate accommodation
guaranteeing adequate privacy.

Xll. Social and medical assistance

Asylum seekers shall be provided with necessarikand medical assistance, including
emergency treatment.

XIll. Protection of private and family life

The right to protection of private and family liéhall be respected in the application of
accelerated asylum procedures and, where apprepdatention and returns. Whenever
possible, family unity should be guaranteed.
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XIV. Role of the UNHCR

Even when accelerated asylum procedures are appliethber States shall allow the
UNHCR:

0] to have access to asylum seekers, includingehn detention and border zones
such as airport or port transit zones;

(i)  to have access to information on individuaplgations for asylum, on the course
of the procedure and on the decisions taken, a$ agelto person-specific
information, provided that the asylum seeker agteeseto;

(iif)  to present its views, in the exercise ofstgervisory responsibilities under Article

35 of the Geneva Convention, to any competent aitigr® regarding individual
applications for asylum at any stage of the prooedu

XV. Increased protection

Nothing in these guidelines should restrain theeStdrom adopting more favourable
measures and treatment than described in theseligeisl
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Appendix V
DRAFT EXPLANATORY MEMORANDUM

Foreword

1. These Guidelines originate from Parliamentasgdinbly Recommendation 1727(2005) on
accelerated asylum procedures in member statég @auncil of Europe.

2. In its reply to this recommendation, the Conteeitof Ministers of the Council of Europe
concluded that it was necessary “to establish safely for asylum seekers in accelerated
procedures”. It also decided that “this work coadhstitute a useful source of inspiration also for
those member states which are members of the EamoPeion in the context of the recently
adopted European Union Council Directive on minimsatandards on procedures in member
states for granting and withdrawing refugee statBg”Decision No. CM/868/14062006, it gave
ad hoc terms of reference to the Steering Commiitieeluman Rights (CDDH) to “examine the
question of human rights protection in the contelktaccelerated asylum procedures and, as
appropriate, to draft guidelines in this field”.

3. Further to this mandate, the CDDH set up itskivig Group on Human Rights Protection in
the context of accelerated Asylum Procedures (GFA®), with the task of drafting the
Guidelines and Explanatory Memorandum.

4. The Group started its work in December 2006.cdmprised specialists from nine
Governments (Armenia, Denmark, Finland, Latvia, aRdl (Chair), Romania, Sweden,
Switzerland and the United Kingdom). RepresentatigEthe Secretariat of the Parliamentary
Assembly, the Secretariat of the European Committethe Prevention of Torture and Inhuman
or Degrading Treatment or Punishment (CPT), thec®fbf the Commissioner for Human
Rights, and the Office of the United Nations Higbn@nissioner for Refugees (UNHCR) also
participated in its work, as did a number of reprdatives from civil society.: Amnesty
International, the AIRE Centré\@vice on Individual Rights in Europe)nd the European Group
of National Human Rights Institutions. During thefting process, all member states took note
of progress and were invited to submit written camts. The Working Group finalised its draft
texts at its 5 meeting (September 2008).

5. [The CDDH discussed and adopted the draft Giniele and Explanatory Memorandum at its
67" meeting (November 2008).]

6. [At their ... meeting [January 2009] the Comndtte Ministers examined [and adopted] the
Guidelines [and authorised the publication of tkx@lBnatory Memorandum as contained in this
document.]]
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Preamble and operational part

1. The right of states to admit or exclude aliemms1f their territory is a key attribute of
national sovereignty.Only if exclusion from the territory or from praton would involve the
breach of a provision of international law areetdtound to admit aliens.

2. The concept of asylum is the most important eptarof the latter principle. Although
Article 14 of the Universal Declaration of HumargRis expressly protects the right to “seek and
enjoy asylum from persecution”, this right is notifid in the texts of other general instruments of
international human rights law such as the Eurof@amvention on Human Riglitsr the 1966
International Covenant on Civil and Political Righ{iICCPR). When those human rights
instruments were drafted it was thought that th@esa Convention would constitute lex
specialiswhich fully covered the need, and no express giorion asylum was thus included.

3. According to Article 18 of the Charter of Fundamtal Rights of the European Union
(2000/C 364/01): “The right to asylum shall be gudeed with due respect for the rules of the
Geneva Convention and the Protocol of 31 JanuaBy t8lating to the status of refugees and in
accordance with the Treaty establishing the Euno@&@mmunity.” The fundamental rights form
an integral part of the general principles of E@’la

4. Insofar as there is no express provision rajat; asylum contained in the ECHR, it
might therefore seem to be of only marginal releeato those seeking asylum in Europe. This is
far from being the case. The substantial body o§puudence that has emerged from the ECHR
organs between 1989 and the present day now settaghdards for the rights of asylum seekers
across Europ@In particular, the European Court of Human Rigli® Court) has ruled that it
would not be compatible with the “common heritadggalitical traditions, ideals, freedom and
rule of law” to which the Preamble (of the ECHRJers, were a Contracting State to the ECHR
knowingly to surrender a person to another stateratthere were substantial grounds for
believing that he or she would be in danger of ¢painbjected to torture or inhuman or degrading
treatment or punishmeht.

% See, amongst many otheBalah Sheekh v. the Netherlandgplication No. 1948/04, judgment of 11
January 2007, para. 135.

* Hereinafter referred to as the ‘European Conventin Human Rights’ or ‘ECHR’. Unless otherwise
indicated, all references to judgments or decisworscern the case-law of the European Court of Huma
Rights (“the Court”).

® The Court of Justice of the European Communit&s dcknowledged the importance of the EU Charter
for example in the case C-540/03, European ParliameCouncil of the European Union, 27 June 2006,
para. 38

® Cf. Nuala MOLE,Asylum and the European Convention on Human Righisnan Rights Files series,
No.9 (revised), Strasbourg 2007, Council of Euréhelishing, ISBN 978-92-871-6217-5, p. 18. The
explanatory memorandum owes a humber of ideasswéiny comprehensive study prepared by Mrs Mole,
the Director of theAdvice on Individual Rights in Eurogéhe AIRE Centre) an expert consultant of the
Council of Europe. This document is referred heaftér to asAsylum and the ECHR

" Soering v. the United Kingdorapplication No. 14038/88, judgment of 7 July 19p8ra. 88;Saadi v.
Italy, application No. 37201/Q¢udgment (Grand Chamber)of 28 February 2008.
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5. While the Court has most frequently considersduamn issues in the context of Article 3
of the ECHR (prohibition of torture), it is cledrat it is not the only ECHR article relevant to
accelerated asylum procedure questions. The piiagassapplications for asylum may also raise
issues under other provisions, such as Articlegh{to life), Article 4 (prohibition of slavery an
forced labour), Article 5 (right to liberty and seity), Article 6 (right to a fair triaP, Article 7
(no punishment without law), Article 8 (right tospect for private and family life), Article 9
(right to freedom of thought, conscience and refhigj Article 10 (freedom of expression), Article
11 (freedom of assembly and association), Arti@e(right to an effective remedy), Article 14
(prohibition of discrimination), Article 16 (resttions on political activity of aliens), Article df
Protocol No. 1 (protection of property), ArticleoB Protocol No. 4 (exclusion of own nationals),
Article 4 of Protocol No. 4 (prohibition of colléee expulsion of aliens), Article 1 of Protocol
No. 7 (procedural safeguards relating to expulsibraliens), Article 3 of Protocol No. 7
(compensation for wrongful conviction), Article 4 Brotocol No. 7 (right not to be tried or
punished twice) and Article 1 of Protocol No. 12rgral prohibition of discriminatign

6. Even though the guidelines are mainly basedherstandards of protection offered by the
ECHR and its protocols in the light of the evolvicase-law of the Court, they also take concrete
inspiration, as and when appropriate, from the @an€onvention and its 1967 New York
Protocol, as well as from the other texts mentionadthe Preamble and Explanatory
Memorandum, in particular the 1984 United Natioms¢ntion against Torture and other Cruel,
Inhuman or Degrading Treatment or Punishment (UNLCAd some key UN human rights
treaties and their Optional Protocdlsertain Council of Europe conventidhand relevant law of
the European Union (EU law)

7. The guidelines also take advantage of the espeei gained over the years by the CPT, a
body set up by the European Convention for thedrgon of Torture and Inhuman or Degrading

Treatment or Punishment (1987) as a system for tavamg all places where people are deprived
of their liberty. The specific and general repdstied by the CPT further to its periodic visits to

all contracting states are a useful source fortifiémg practical standards of protection of human

rights in the context of the accelerated asyluncgdaores.

8 It should be noted that, although Article 6 does apply to expulsion/ asylum procedures (see éurth
below under Guideline X), it may be relevant inatgtining whether or not the fact of removal engages
state’s obligations under the Convention.Soering v. the United Kingdorfapplication No. 14038/88,
judgment of 7 July 1989, para. 113), the Court“diat exclude that an issue might exceptionally &dised
under article 6 by an extradition decision in cimstances where the fugitive has suffered or riskiesng

a flagrant denial of a fair trial in the requestioguntry” (see alsdinhorn v. France application No.
71555/01, judgment of 16 October 2001, para. 3Bceming an extradition decision, amdmic v. the
United Kingdomapplication No. 17837/03, judgment of 14 Octc®@®d3, para. 3, concerning an expulsion
decision). See alddamatkulov and Ashkarov v Turkéypp. Nos. 46827/99 ; 46951/99, Judgment (GC) 4
February 2005, para. 9Gmoilov v. Russiadpp. No.2947/06,Judgment 24 April 2008 at para. 167: “an
extradition decision may raise an issue under Bxt& para. 2 if supporting reasoning which canmet b
dissociated from the operative provisions amountubstance to the determination of the persoril§'.gu

® Including the UN Conventions such as 1966 Intéonal Covenant on Civil and Political Rights (ICCPR
and the International Covenant on Economic, Sauia Cultural Rights (ICESCR); the 1989 Convention
on the Rights of the Child, (CRC¥ome implications may also come from other treatiash as the 1979
Convention on the Elimination of All Forms of Diguination Against Women (CEDAW); the 1965
Convention on the Elimination of All Forms of Rdciscrimination (CERD); and the 2006 Convention
on the Rights of Persons with Disabilities (CRPD).

19°E.g. Council of Europe Convention on Action Agaifisafficking in Human Beings (CETS 197).
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8. The Geneva Convention and its 1967 Protocolcthre international legal instruments
for refugee protection, do not set out parametersréfugee status determination procedures,
leaving these to the discretion of State PartigsteS have, however, acknowledged the
importance of fair and efficient asylum proceduiasthe identification of refugees and the need
for all asylum-seekers to have access to thHei. the context of the UNHCR Executive
Committeé?, they have identified basic standards for refusie¢us determinatiorid.Both the
Geneva Convention and the 1967 Protocol providectepperation between the Contracting
States and the UNHCR, which may extend to the atation of refugee status, according to
arrangements made in various Contracting States.

9. Art. 33 (1) of the Geneva Convention, which basome customary international law,
explicitly protects refugees and asylum-seekermfreturn, in any manner whatsoever, to the
frontiers of territories where their lives or freed would be threatened because of their race,
religion, nationality, membership of a particularci®l group, or political opinion. The same
Article contains in paragraphe (2) the importanteption that the benefit afon-refoulement
“may not be claimed by a refugee for whom there raasonable grounds for regarding as a
danger to the security of the country in which he/s living or who, having been convicted of a
particularly serious crime, constitutes a dangertht® community”. The obligation ofion-
refoulements also enshrined in Article 3 of the ECHR.

I. Definition and scope

1. An accelerated asylum procedure is an asyluncegore derogating from
normally applicable procedural time scales andfoc@dural guarantees with the view to
expedite decision making.

1 UNHCR Executive Committee Conclusion No. 82 (XLN|I“Safeguarding Asylum(1997), para.
(d)(iii); UNHCR Executive Committee Conclusion N85 (XLIX), “International Protectioh (1998),
para. (q). UNHCR Executive Committee Conclusioresaailable at:
http://www.unhcr.org/cgi-bin/texis/vtx/doclist?pagexcom&id=3bblcd174

2 The Executive Committee is an intergovernmentaligrcurrently consisting of 76 States that advises
UNHCR in the exercise of its protection mandateil@is Conclusions are not formally binding, trexe

relevant to the interpretation and applicationhe international refugee protection regime. Conohss of

the Executive Committee constitute expressiongafion which are broadly representative of the e

the international community. The specialized knalgke of the Committee and the fact that its conohssi
are reached by consensus adds further weight.

13 See, for example, UNHCR Executive Committee CasioluNo. 8 (XXVIII), “Determination of Refugee
Statu$ (1977); UNHCR Executive Committee Conclusion No.(XXX), “Refugees without an Asylum
Country (1979); UNHCR Executive Committee Conclusion I186.(XXXIV), “ The Problem of Manifestly
Unfounded or Abusive Applications for Refugee StatuAsylurh (1983); UNHCR Executive Committee
Conclusion No. 58 (XL), Refugees and Asylum-Seekers Who Move in an Irmedddaner from a
Country in Which They Had Already Found Protecti(i989).
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2. Procedures whereby a State may declare an appiic inadmissible without
considering the merits of the claim also falutatis mutandisvithin the scope of the
guidelines.

10. There is no common definition of the notion “atcelerated asylum procedure” at
international or regional level. This expressiofyandicates that certain claims are treated faster
than others. It is also generally understood thetaccelerated procedures feature less procedural
guarantees. “Accelerated procedures” are used filoug circumstances, not only in case of
clearly abusive or manifestly unfounded claims. yrhee also used in cases where concepts like
“safe country of origin,” “safe third country,” “pcularly safe third country,” “European safe
third country,” and “first asylum country” are ajgal. The expression "accelerated procedures” is
used to describe those involved in implementing Bhiblin Regulation, which facilitates the
return of asylum seekers to the “transit countityagically within the European Union). This
expression also refers to procedures used in regpasylum applicants at borders and asylum
applicants who have no documents or present falserdents or have not respected the deadlines
for lodging their application or other procedunales, etc.

11. In some countries, accelerated procedures seeé 10 process manifestly well-founded
applications. In other countries, the assessmerthede cases is prioritized within a regular
asylum procedure. Prioritizing the assessment wfesparticular cases, such as manifestly well-
founded claims, can be a useful case managemdntotemhance prompt decision-making and
accelerate asylum procedures.

12. The guidelines take for granted that the exiwes“accelerated asylum procedures”
covers all the aforementioned procedures insofdhes abrogate from standard procedural time
scales and normally applicable guarantees witheavio accelerating the decision making-
process. The guidelines focus on accelerated puoeedikely to pose risks for human rights,
which includes procedures as referred to in paphgi2 of the definition. The purpose of the
guidelines is to indicate how human rights be mtetin the context of such procedures.

. Principles
1. Regular asylum procedures should remain the arnd accelerated asylum
procedures the exception.
2. States should only apply accelerated proceduareases prescribed by law and in

compliance with their international obligations.

3. Asylum seekers have the right to an individuadl dair examination of their
applications by the competent authorities.

4, When procedures as defined in guideline | angiegh the state concerned is
required to ensure that the principlenoin-refoulemenis effectively respected.
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5. The fact that an asylum application was subuhiteborders, including airports
and transit areas, as well as lack of documenis@mof forged documents, should pet
seentail an automatic recourse to accelerated proesd

13. Insofar as accelerated asylum procedures msy @@reater risk of violations of human
rights, they must remain exceptional. Such a ppietimust be taken into account in all
procedures concerning asylum matters is presented at the beginning of the guidelise as to
recall that the latter also cover inadmissibilityogedures and that the principle obn-
refoulements also applicable in such procedures.

14. It is to be recalled that in certain countrdeBnk exists between the use of accelerated
procedures and the caseload.

15. If accelerated procedures are applied, they shout@ied out only in cases clearly and
precisely prescribed by law and in compliance wiith State’s international legal obligatidhs
Themannerin which States carry out accelerated proceduresld comply with both the State’s
international legal obligations and the principtdstransparency, fairness, proportionality, non-
discrimination and non-arbitrariness. These prilesipunderpin both the Convention system and
the procedural and other guarantees containednittiieise guidelines. These principles should be
applicable at every stage of the accelerated ptweed

16. Concerning the notion of asylum applicationsdm at borders, including airports and
transit areas (cf. paragraph 5), it is to be redathat individuals arriving at ports and airports
whom the authorities wish to be able swiftly touret are often kept in the transit zones of
airports. It has sometimes been argued that simesetpeople have not technically entered the
country they do not fall under Article 1 of the ERHis they are still in the “international zone”.
The Court has made it clear that no such concestséx respect of the interpretation of the term
jurisdiction under Article 1 of the ECHR.Thus an asylum application made at a border should
not automatically be subject to an accelerateduasyrocedure. This approach should also be
followed with regard to applicants without docunger presenting false documents, it being
understood that public authorities should endeatwidentify the reasons why the applicant has
no papers or has false papers.

4 Recalled below in guideline VI, para. 3; Tfl. v. the United Kingdon#pp. No. 43844/98admissibility
decision of 7 March 2000

15 Cf. Saadi v. the United Kingdarapplication No. 13229/03, judgment of 29 Jan24§8.

16 Cf. op.cit,“asylum...”, pp. 87-88. See alsemuur v.France application No. 19776/92, judgment of 25
June 1996.

1 Amuur v.France application No. 19776/92, judgment of 25 June6l®ee alsé\sylum and the ECHR
(2007), p. 65 an@hamsa v. Polandi\pplications Nos. 45355/99 and 45357/99, judgnuér3 November
2003.
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lll. Vulnerable persons and complex cases

1. The vulnerability of certain categories of p&sosuch as unaccompanied and/or
separated minors/children, victims of torture, séxwiolence or human trafficking and
persons with mental and/or physical disabilitiggyudd be duly taken into account when
deciding whether to apply accelerated asylum prnae=d In the case of children, their
best interests are paramount.

2. International human rights obligations as rdgahe rights of specific vulnerable
groups shall be duly taken into account when apglaccelerated asylum procedures
and in the manner of application.

3. When it becomes apparent that a case is paigutomplex and that this
complexity falls to be addressed in the State whieeeapplication was lodged, it should
be excluded from the accelerated procedure.

17. Particular attention should be given to vudibde groups, such as children and victims of
torture, sexual violence or trafficking and persuwiith mental and/or physical disabilities, which,
in principle, should not be subject to accelergieatedures (see below).

18. It should be recalled that Parliamentary AdslgrResolution 1471(2005) on accelerated
procedures in Council of Europe Member States eitlyli called to “ensure that certain
categories of persons be excluded from accelemtszkdures due to their vulnerability and the
complexity of their cases, namely separated childreaccompanied minors, victims of torture
and sexual violence and trafficking, and also caaesing issues under the exclusion clauses of
the 1951 Refugee Convention”. Permanent trainingtaff likely to come into contact with
asylum seekers should pay particular attentioretealion of vulnerability at the earliest possible
stage.

19. With regard to victims of torture and ill-ttegent, the “Manual on the Effective

Investigation and Documentation of Torture and ©teauel, Inhuman or Degrading Treatment
or Punishment” (Istanbul Protocol), adopted in 1989 particularly useful tool. The Istanbul
Protocol provides a basis and framework for rulesnmedical examinations and medico-legal
reports, to be used not only within criminal pradiegs but also within asylum procedures.

20. Refugee and migrant children may be classedeiwsg “among the world's most
vulnerable populations” and face “particular riskem separated from their parents and carérs”.
In addition to the relevant provisions in the Cduwé Europe Convention on Action against
Trafficking in Human Beings and the 1989 UN Coniemton the Rights of the Child,
Parliamentary Assembly Recommendation 1596 (2003jtlre situation of young migrants in
Europe” envisages particular protection for segarahildren/unaccompanied minors in ordinary
and accelerated asylum procedures and asks mertdtes g0 “give primacy and binding
character to the principle of the best interestghef child, making this explicit in all laws,
regulations or administrative guidelines concermmigration and/or asylum” (paragraph 7, sub-

18 Human Rights Watch World report 2002: childrenighiis Accessible from
www.hrw.org/wr2k2/children.html.
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paragraph ii). Subsequently, the Assembly devotespecific text (Recommendation 1703
(2005)) on protection and assistance for separdtiddten seeking asylum.

21. In deciding whether to apply accelerated pfooes to victims of sexual violence or
human trafficking, their particular past and pragpe physical, emotional and mental suffering
must be a relevant consideration. The Europeant@ utiuman Rights has held that Article 4
ECHR gives rise to positive obligations on the pErthe State to adopt measures to protect
victims against the harm and suffering caused hyawutrafficking®. The Court has granted
interim relief under Rule 39 of the Rules of theu@do an applicant who prima facie faced a real
risk of irreparable harm under Article 4 if retudhtd a country where she would be at risk of
being trafficked for purposes of sexual and/or ptesploitation’’The importance of this
provision should be reflected in the context oflasyprocedures applied to persons who claim to
be victims of sexual violence or trafficking.

22. In this context, due regard should be hath¢ospecific guarantees of UN CEDARMts
Optional Protocol and General Recommendation 1®UN Protocol to Prevent, Suppress and
Punish Trafficking in Persons, Especially Women @ildren?? the UNHCR Guidelines on the
Protection Refugee Women and the UNHCR Guidelimeg&ealuation and Care of Victims of
Trauma and Violence when applying asylum proceducesuch peopl& The safety and
protection of victims of sexual violence and trelfhng should be considered, both in relation to
the provision of medical treatment (with particulegard to the needs of pregnant women) and in
relation to the efforts of (criminal) law enforcemieagencies to combat sexual slavery and
traffickin%;“ Additional steps should be taken to protect agdhes particular vulnerability of the
girl child.

23. Due account should be taken of the UN CRPXRvprovides that: “[e]very person with
disabilities has a right to respect for his or pbysical and mental integrity on an equal basis

19 SeeSiliadin v. France Application No. 73316/01, judgment of 26 OctoB605.
20 M. v. the United Kingdorgapplication No. 16081/08) is pending in the Cairthe time of writing.

%1 See in particular Articles 2(f) and 6.
2 |n particular Article 6 “Assistance to and protentof victims of trafficking in persons”.

23 See also The Platform for Action and the Beijingc@ration, Fourth World Conference on Women,
Beijing China 4- 15 September 1995, paras. 13614i&d

%4 Having regard to the domestic provisions and ireonal measures adopted to combat trafficking in
human beings and the sexual exploitation of childriecluding but not limited to Council Directive
2004/81/EC of 29 April 2004 on the residence peigstied to third-country nationals who are victiofis
trafficking in human beings or who have been thgjestt of an action to facilitate illegal immigratiowho
cooperate with the competent authorities.
http://ec.europa.eu/justice_home/doc_centre/crimiittking/doc_crime_human_trafficking_en.htm

Note also the Rome Statute of the Internationain@®@l Court which recognizes rape and sexual viden
by combatants in the conduct of armed conflict as erimes. Under this statute, sexual violence lwan
considered a crime against humanity and in somesaamnstitutes an element of genocide.

% “Sexual and Gender-Based violence against refygeeturnees and Internally Displaced Persons —
Guidelines for Prevention and Response”, May 2008 CR:
http://www.unhcr.org/refworld/docid/41388ad04.html
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with others”?® and that “States Parties shall take all approptegislative, administrative, social,
educational and other measures to protect persihsdigabilities, both within and outside the
home, from all forms of exploitation, violence aatouse, including their gender-based aspééts.”
Whilst recognising that lengthy asylum procedures problematic for persons with mental
and/or physical impairments, States should prowagropriate assistance, information and
physical and social support (including accommodatand reception conditions) to meet
disability-related needs. Such considerations sha@uter into play once a person displays,
complains of or raises the reality of long-term ghbsl mental, intellectual or sensory
impairment&®.

24, Special procedural guarantees should be aflai@esuch persons, such as the right to a
medical examination, assistance and/or psycholbgmanselling bearing in mind their specific
personal circumstances (see below at IV). Statesl@hake appropriate steps to ensure that
asylum procedures take account of “personal or rgéneircumstances surrounding the
application, including the applicant’s culturalgiri or vulnerability, insofar as it is possibledo
50", It should be remembered that victims of torturd giolence (sexual or otherwise) may fall
into one or more overlapping categories of vulnieralerson.

25. While there is no universal definition of “cplax cases”, existing state practice indicates
that this category would usually include (but netlbnited to) cases concerning the rights of
vulnerable persons as well as applications foruamsywhich are capable of falling under the

exclusion clauses of the 1951 Geneva Conventiofoamdhich raise issues of national security
or public order. Such cases should be examined égns of a careful and individualized

determination within the regular asylum proceduré affering full procedural guarante®s.

26. This corresponds with the standards enshrimedRécommendation (2005)6 of the
Committee of Ministers; Resolution 1471 (2005) @Rdcommendation 1727 (2005) of the
Parliamentary Assembly (CDH (2006) 011), as welttesemphasis that anti-terrorist measures
adopted by States should fully conform with intéiov@al human rights law, refugee law and
humanitarian law (see UN Security Council Resohiti624, 14 September 206%and the
Guidelines on human rights and the fight againstrofessm adopted by the Committee of
Ministers of the Council of Europe on 11 July 2Q0Rhese standards apply to any decision to
resort to accelerated asylum procedures, includiognplex cases which may be suited to
accelerated asylum procedures.

% Article 17.
27 Article 16.

8 Article 1, UN Convention on the Rights of Persarith Disabilities.

29 See Article 13(3a), Council Directive 2005/85/EiCLdecember 2005 on minimum standards on
procedures in Member States for granting and wéthirg refugee status.

30 Cf. op.cit,“asylum...” p. 26; Goodwin-Gill, Guy S. and McAdam, J. (200he Refugee in International
Law, 39 ed. Pp. 162-197; See also UNHCR 2@ddelines on international protection, applicatiofthe
exclusion clauses: Article 1F of the Conventioratiely to the status of refugeeghich state that the
application of an exclusion clause should be a@ignate response to the particular objective baug

31 |n particular, the Security Council recalled Akid 4 of the UDHR and the right to seek asylumwal
as Stateshon-refoulementbligations: see Preamble and para. 4.
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27. The protection of Article 3 ECHR is neverthslegforded to those applicants who have
been unable to secure/ excluded from internatipnatiection. The Court recognised $aadi v
Italy that “the conduct of the person concerned, howewelesirable or dangerous, cannot be
taken into account, with the consequence that tbtegtion afforded by Article 3 is broader than
that provided for in Articles 32 and 33 of the 198ftited Nations Convention relating to the
Status of Refugees®. The Court ruled further that the “concepts ofKtiand “dangerousness” in
this context do not lend themselves to a balant@sgbecause they are notions that can only be
assessed independently of each otffelhe UN CAT Committee has similarly ruled that the
absolute prohibition on torture would prevent retaf an applicant otherwise excluded from
recognition as a refugééDue consideration should be had therefore, tthalle standards, on a
principled and a pragmatic basis, before recowgd®ad to accelerated procedures in the context
of complex cases.

IV. Procedural guarantees

1. When accelerated asylum procedures are applgthm seekers should enjoy the
following minimum procedural guarantees:

0] the right to lodge an asylum application wittat® authorities, including, but not
limited to, at borders or in detention;

(i)  the right to be registered as asylum seekeemny location within the territory of
the State designated for this purpose by the canpauthorities;

(vi)  the right to be informed explicitly and without dg in a language which he/she
understands, of the different stages of the praeelaing applied to him/her, of
his/her rights and duties as well as remedies abvlailto him/her;

(vii)  the right to an individual interview in a languaghich he/she understands in all
cases where the merits of the claim are being deredl and, in cases as referred
to in guideline 1.2, the right to be heard, as aimum, on the grounds of
inadmissibility;

(viii)  the right to submit documents and other evidencgupport of the claim and to
provide an explanation for absence of documentati@pplicable;

%2 5aadi v. Italyapplication No. 37201/Qgudgment (Grand Chamber) of 28 February 2008, [i88. See
alsolsmoilov v. Russiaapplication No. 2947/06, judgment of 24 April 2008quest for referral to Grand
Chamber pending at the time of writing)id Ryabikin v. Russjaapplication No. 8320/04, judgment of 19
June 2008.

% |bid. Saadi v. Iltalypara. 139.

% paez v. Swedeapplication No. 29482/95, judgment of 30 Octobed7L9
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(ix)  the right to access legal advice and to be reptedahroughout the procedure,
whether at first instance or during appeal proageggliit being understood that
legal assistance should be provided free of chargecordance with domestic
law;

(vii) the right to receive a reasoned decisionwriting on the outcome of the
proceedings;

2. Authorities shall take action to ensure thatpresentative of the interests of a
separated or unaccompanied minor is appointed ghiaut the whole proceedings.

3. Authorities shall respect the confidentiality af aspects of an asylum application,
including the fact that the asylum seeker has nsadé an application, in as much as it
may jeopardize protection of the asylum seekerher liberty and security of his/her

family members still living in the country of origi No information on the asylum

application should be shared with the country afior

28. Concerning the right to be registered and tigéoan asylum application (sub-paragraph
i), it is worth recalling that some states havertited to deflect the arrival of asylum seekers
from their shores by intercepting the vessels iictvithey were travelling on the high seas. The
case ofXhavard® concerned the interception by an Italian warshimofAlbanian boat which
resulted in the boat capsizing and the deaths wdrak of those on board. In tHeampedusa
cases? the applicants were rescued or intercepted abpéae Italian authorities and taken to the
Italian island of Lampedusa, from where they weetumed to Libya without having the
possibility to make and have considered applicatfon asylum.

29. The reference to “a language which he/she rstateds” (sub-paragraphs (i) and (iv))
reflects the wording used in Article 5 § 2 of theHR. This is close to, although not the same as,
the wording used by EU law (“in a language whicle tsylum seekers may reasonably be
supposed to understand”). Irrespective of the vwmgrdchosen, the aim of this procedural
guarantee is to ensure that asylum seekers understapractice, and not only in theory, the
information referred to in this sub-paragraph.

30. Accelerated procedures should not be appligzetsons lacking capacity, either by age
or by way of physical or mental impairment.

31. Notwithstanding Guideline Ill, which concetiie State’s initial decision on whether or
not to apply accelerated procedures to vulneratdegs, in those cases where it has been deemed
necessary and proportionate to apply acceleratambgures, procedural guarantees should (as far
as possible) be afforded. Firstly, under sub-patyr(iii), the right to be informed of the
remedies available in connection with the applieceterated procedure would include not only
legal remedies but also other forms of assistaimcfyding medical, social, familypsychiatric

and other. Secondly, States should, as far asljp@sendeavour to facilitate same sex interviews,

% Xhavara v. Italy and Albaniapplication No. 39473/98, decision of 11 Januai§120

% Hussun and others v. Italgpplication No. 101717/05, decision of 11 May 00
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particularly where this is requested, and, if appede under the circumstances, the assistance of
an interpreter of the same sex.

32. As regards the right to be heard, sub-parégfiap distinguishes two possible situations.
On the one hand, it aims at guaranteeing that skl seeker can present his/her grounds for
asylum orally during an interview, in order to eresthat all relevant facts have been established
with regard to a decision on the merits. On theeottand, it guarantees the right to be heard, at
the minimum in written form, before an inadmisstiildecision be taken. In cases where the
grounds for asylum are not examined and the asgleeker does not benefit from an interview,
he/she should have the opportunity of expressingséif/herself in written form on the grounds
leading tothe inadmissibility decision and on the risks fadedtase of return. This minimal
guarantee aims at covering situations where thdumsyeeker presents a written asylum
application and where national law allows for ati@n procedure in cases of criminal or
administrative detention for illegal residence dnene further representations or a subsequent
application are made.

33. Concerning the right to submit documents arkroevidence (sub-paragraph v), it is
clear that asylum seekers have to provide, assfamoasible, sufficient evidence to support their
claims. In some cases, the Court considered tlagfiplicants had failed to provide specific
information or adduce sufficient proof that woulavie enabled the Court to find a violatitrit
should be noted, however, that asylum seekers roape able to support their statements by
documentary or other proof and that applicatiorthaf burden of proof in asylum procedures
should take into account such considerations. TREICOR Handbook on procedures and criteria
for determining refugee status acknowledges thisstates that “cases in which an applicant can
provide evidence of all his statements will be ¢lxeeption rather than the rule,” while “the duty
to ascertain and evaluate all relevant facts iseshetween the applicant and the examiffer”

34. Procedural flexibility should ensure that vitsi who fail to mention the fact that they
have been torture, or subject to sexual violenceafficking during their initial interview, but
who seek to rely on the fact at a later stage, ldhoot thereafter remaiautomaticallysubject to
accelerated procedures, and/or precluded frometelarly applicable procedures. They should
be given the time and opportunity to account fa& ¢imission and, if appropriate, to obtain and
submit corroborating evidence.

35. With all categories of vulnerable persons, garticularly those who claim to be victims
of torture, States should pay due regard to theoitapce of medical considerations when
considering applicable asylum procedures.

36. In principle, victims should be afforded rezgale time to obtain corroborating evidence,
by means of examination and treatment by apprabyiaqualified experts or physicians or
through other evidentiary channels. If corrobomgtévidence is unavailable, victims should be
given the time and opportunity to provide an exptaom. (See comments on guideline IIl).

37. A crucial aspect in this context is the avaligbof effective legal advice (sub-paragraph
vi), in particular the issue of free legal advicelar the conditions provided for by domestic law.

37 Cf. Al-Shari and Others v. Italypplication No. 57/03, decision of 5 June 2005; lslogjos v. Romania,
application No. 20420/02, judgment of 13 Octobed20

% UNHCR Handbook on Procedures and Criteria for Deiing Refugee Status under the 1951
Convention and the 1967 Protocol relating to treustof Refugees, para. 196.
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Legal representatives should enjoy access to beihdlient and their client’s case file, including
in detention facilities and transit zones.

38. It is to be recalled that, under the right mdividual petition under Article 34 ECHR,
“States should furnish all necessary facilitiesmake a proper and effective examination of

applications™

39. The requirement to give a reasoned decisiob-gswagraph vii) aims at informing the
applicant of both the reasons underpinning theiegibn’s refusal and the consequences of such
a decision, including information on how to chatiera negative decision. This guideline should
be understood as including the right to be inforrired language he or she understands about
those reasons, as otherwise the right to be infdmisk&s being meaningless in practice.

40. In paragraph 2, the guidelines again stressntiportance of taking into account the
particularly vulnerable situation of separated oraccompanied minors (see comments on
guideline 111).

41. Confidentiality concerning information providday the applicant (paragraph 3) is

necessary not only to protect the integrity of éipplicant but also his/her family members in the
country of origin. The right to privacy of the imitiual is guaranteed by Article 8 ECHR, Article

17 ICCPR, and Article 16 UNCRE.

42. Reference could be made in this context talarg20(1) of the CRC according to which
“A child temporarily or permanently deprived of kis her family environment, or in whose own
best interests cannot be allowed to remain in #mtironment, shall be entitled to special
protection and assistance provided by the State.”

V. The safe country of origin concept

1. The examination of the merits of the asylum agibn shall be based on the
asylum seeker’s individual situation and not solatygeneral analysis and evaluation of
a given country.

2. The fact of coming from a safe country of arighall be only one element among
others to be taken into account in reaching a aeten the merits of the claim.

3. The safe country of origin concept shall beduseth due diligence, in
accordance with sufficiently specific criteria foonsidering a country of origin as safe.
Up-to-date information is needed from a varietyalfable and objective sources, which
should be analysed.

39 Shamayev v. Russiapplication No. 36378/02, judgment of 12 April B)@ara. 508. See further below
at paras. 87-89 concerning the relationship betwetales 3, 13 and 34.

0 seeRotaru v. RomanigGrand Chamber), application. No. 28341/95, judgnuér May 2000 para. 43;
Leander v. Swedeapplication No. 9248/81, judgment of 26 March 1.98
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4. All asylum seekers shall be given an effectmgportunity to rebut the
presumption of safety of their country of origin

43. The safe country of origin concept is usedcttekerate the examination of the case on the
substance. Many Council of Europe member statedy aggrelerated procedures when the
applicant comes from a safe country of origin. Tikithe case, for instance, in domestic law of
Austria, Bulgaria, Cyprus, Hungary, Ireland, Polarithe former Yugoslav Republic of
Macedonia”, Romania and the United Kingdom, butind#loldova or Spain.

44, Criteria to consider the country of origin asade country vary considerably from one
country to another. Some countries like Austriaeha specific criteria. Others use criteria
implying some of the following elements: number ayplicants coming from the country
concerned, functioning of democracy, independeffigastice, rule of law, respect of the Geneva
Convention and of human rights treaties, in paldicthe ECHR.

45, The development of a common policy within therdpean Union on asylum and
migration matters has had important consequenceth@rdesignation of certain countries of
origin as safe countries. Since the entry intodoo€ the Treaty of Amsterdam, all EU member
states are considered as safe countries of onjgother EU countries.

46. The safe country of origin concept must be eyga cautiously on the basis of sufficiently
precise criteria. It is necessary to have reliabid updated information gathered from various
different sources including notabigports from UNHCR, Council of Europe bodies suslthe CPT
and non-governmental organisations, which shoulahlaédysed and compared.

47. In accordance with established case-law of BEbeopean Court of Human Rights, “a
rigorous scrutiny must necessarily be conductexhafdividual’'s claim that his or her deportation t
a third country will expose that individual to theeent prohibited by Article 3.” This implies thaet
individual situation of the asylum applicant mustll circumstances be taken into accddnt.

VI. The safe third country concept

1. The following criteria should be taken into assbwhen applying the safe third
country concept:

(V) the third country has ratified and implemented@smeva Convention and the
1967 Protocol relating to the Status of Refugeesgmivalent legal standards
and other relevant international treaties in thené rights fielg

1 Jabari v. Turkeyapplication No. 40035/98, judgment of 11 July @0gara. 39 (note that in the judgment,
the expression “third country” in fact relateste &applicant’s country of origin); see afShahal v. the United
Kingdom application No. 22414/93, judgment of 15 Novemb®86, para. 96Saadi v. Italy application.
No. 37201/06, judgment of 28 February 2008, pag®; hndN. A. v. U.K, application No. 25904/07,
judgment of 17 July 2008, para. 111.
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(vi)  the principle oihon-refoulemenis effectively respected;

(vii)  the asylum-seeker concerned has access, in laingmactice, to a full and
fair asylum procedure in the third country withiaw to determining his/her
need for international protection;

(viii) it is ascertained that the third country will adrfie asylum seeker and will
comply with the criteria referred to above.

2. All asylum seekers shall be given an effectivepartunity to rebut the
presumption of safety of the third country.

3. Application of the safe third country conceptien by virtue of the Dublin
Regulation, does not dispense a state from itgatdtins under Article 3 of the European
Convention on Human Rights prohibiting torture amicduman or degrading treatment or
punishment.

48. The safe third country concept refers to sibnatwhere the decision on the substance of
the claim is considered to fall under the respadlitsitof a third state. Many Council of Europe
member States apply accelerated procedures whapftieant comes from a safe third country.
This is the case, for instance, in domestic lavhirstria, Bulgaria, Cyprus, Hungary, Moldova,
the Netherlands, Poland, “the former Yugoslav Répuf Macedonia”, Romania, Spain and the
United Kingdom.

49. Some Council of Europe member states havepskis$ta of safe third countries, whereas
others take decisions on a case-by-case basis. ofiest, the lists are in the public domain.
Likewise, designation of a third country as a sedeintry has been strongly influenced by
initiatives taken by the EU. Since the entry irdack of the Dublin Convention, all States party to
it are considered as safe. The Regulation, calbedlin 11" and replacing the Dublin Convention,

retains the same principle for all EU member statdding Iceland and Norway.

50. Every individual application has to be examiaedording to the same guarantees on the
basis of Recommendation No R (97) 22 of the Conemitbf Ministers to member states
containing guidelines on the application of theeghfrd country concept.

51. As regards sub-paragraph (i), it is importamtnbte that refugee law is part of
international human rights law and that it is nobegh for a state to have ratified the Geneva
Convention and other relevant international tresafiemust also apply them in practice. The=d

to monitor states’ implementation of the resulting obligatidasparticularly necessary in the
context of the asylum procedures.

52. Sub-paragraph (ii) follows from the inadmisktipidecision of 7 March 2000 reached by
the Court in the case df.l. v. the United Kingdorff where the Court considered that “the
indirect removal [...] to an intermediate country,igthis also a contracting state, does not affect
the responsibility of the United Kingdom to enstinat the applicant is not, as a result of its

42 Application No. 43844/98, judgment of 7 March 2000



35 GT-DH-AS(2008)005

decision to expel, exposed to treatment contrarkrtizle 3 of the Convention”. The Court also
emphasized the obligation of the host state to renskiat “there are effective procedural
safeguards of any kind protecting the applicaninftmeing removed” from the country of return
to another (fourth) countd.In determining whether the applicant runs a resk of suffering
treatment proscribed by Article 3 when returne, @ourt demands a rigorous scrutiny and the
assessment of the issue in the light of all theenwdtplaced before it, or, if necessary, material
obtainedproprio motu.**

53. It is at the discretion of the host state toidie on the way it verifies the nature of the
safeguards operated in the state of return. THig afuverification is even more important where
the state to which a person/asylum seeker is teetuened, and from where he/she fears being
expelled to a third state, is not a member statda@iCouncil of Europe bound by the ECHR. It
will be noted that the CAT adopts the same integti@n of Article 3 of UNCAT, according to
which “no state Party shall expel, retunefbulen or extradite a person to another state where
there are substantial grounds for believing thatwoeld be in danger of being subjected to

torture”*®

54, Sub-paragraph (iii) leaves the choice of whetitenot to use the words “international
protection” so as to cover all complementary/subsjdforms of protection in addition to the
asylum grounds appearing in the Geneva Convention.

55. Sub-paragraph (iv) aims at avoiding a situatidrere non-nationals are being put “in
orbit”, i.e., they are obliged to leave the countiyere they are found without an assurance that
they will be able to enter any other country. Ire ttase ofHarabi v. the Netherlandsthe
European Commission on Human Rights recalled ttheg fepeated expulsion of an individual,
whose identity was impossible to establish, to anty where his admission is not guaranteed,
may raise an issue under Article 3 of the Conventio.). Such an issue may arise, a fortiori, if
an alien is, over a long period of time, deportepeatedly from one country to another without
any country taking measures to regularise his ia*® The host state, the state of origin and
the state of return have a joint responsibilitgtsure that such situations do not occur.

56. As regards the asylum seeker's admissibilitgd @afety in the third country, the
Parliamentary Assembly, in its Resolution 1471(9008 accelerated asylum procedures in
Council of Europe member States, invited the gawemts of the member States, as regards the
concept of the safe third country, including thaaapt of the ‘super safe thiountry,’ to ensure

43 Gebremedhin v. Francapplication No. 25389/05, judgment of 26 April0ZQ para. 66.

“ SeeN. A. v. United Kingdomapplication No. 25904/07, judgment of 17 July 0para. 119Saadi v.
Italy, application No. 37201/06, judgment of 28 Febru&g08, para. 128Salah Sheekh v. The
Netherlands application No. 1948/04, judgment of 11 Janudd@7, para. 136Hilal v. United Kingdom
Application No. 45276/99,Judgement of 6 March 2001, para. 6fjvarajah and Others v. United
Kingdom 30 October 1991, Series A no. 215, p. 36, padd, H.L.R. v. France 29 April 1997,Reports
1997-Ill, p. 758, para. 3Tabari v. TurkeyApplication no. 40035/98hahaljudgment paras. 79 and 96.

45 See decision of 11 November 2003 on communicalion153/2000R.T. v. Australiapoint 6.4.

“® Harabi v. the Netherlandspplication No. 10798/84, decision of 5 March @98R 46, p. 112.
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that each individual claim is examined with safegsaincludinginter alia “genuine and close
links between the applicant and the third countfy.”

57. In the case @aadi v. ltalf’and similarly, in the subsequent caselsihoilov & others v.
Russig'™, the Court stated that “the existence of domdstics and accession to international
treaties guaranteeing respect for fundamentalgighprinciple are not in themselves sufficient to
ensure adequate protection against the risk dfeidltment where(...)reliable sources have
reported practices resorted to or tolerated byatit@orities which are manifestly contrary to the
principles of the Convention.”

58. The Court has stated that the application ef ghfe third country concept does not
exempt a country from its duties under Article ®tpbiting torture and inhuman or degrading

treatment or punishment, even by virtue of the BDuBlystem concerning the determination of the
state responsible for examining applications fgtuam lodged in one of the member states of the
European Unior®

VIl. Non-refoulement and return

1. The state receiving an asylum application isliregl to ensure that return of the
asylum seeker to his/ her country of origin or attyer country will not expose him/ her
to a real risk of the death penalty, torture orumian or degrading treatment or
punishment, persecution, or other serious harm.

2. In all cases, the return must be enforced vatipect for the integrity and human
dignity of the person concerned, excluding anyut@r inhuman or degrading treatment
or punishment.

3. Collective expulsions are prohibited.

59. The principle ohon-refoulemenis to be linked with Article 3 (prohibition of tare) of

the ECHR: it is a well established principle thaa fibsolute prohibition of torture and inhuman
or degrading treatment includes an obligation fa@ mmember state not to expel a person to a
country where there are substantial grounds toebelthat he/she will face a real risk of ill

47 See Resolution 1471(2005) on Accelerated asylwuoeuiures in Council of Europe member states, para.
8.3.2.iii.

8 Saadi v. Italy Application No. 37201/06, Judgment (GC) 28 Febri2098, paras.138-9, 148.

49 ]smoilov v. Russiapplication N0.2947/06 Judgment 24 April 2008, para. 127 dRghabikin v. Russia,
Application No. 8320/04Judgment 19 June 2008, paras. 119-120.

%0 Cf. T.I. v. the United Kingdonapplication. No. 43844/98, admissibility decisidrvdMarch 2000.
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treatment contrary to Art. 3 ECHRThe prohibition of refoulement to a real risk ofttire or ill
treatment is absolute, i.i applies regardless of the behaviour or dangavess of the victir:

60. The prohibition also covers indirect refouletpene., an indirect removal to an
intermediary country, and does not affect the resyimlity of the state to ensure that the
applicant is not, as a result of the decision fmetxexposed to treatment contrary to Articf& 3.

61. It should be recalled that the European CouHwmnan Rights noted that the protection
afforded by Article 3 ECHR extends to situationshéake the danger emanates from persons or
groups of persons who are not public officials. lewar, it must be shown that the risk is real and
that the authorities of the receiving State areatid¢ to obviate the risk by providing appropriate
protection” The formulation chosen takes into account thadeunthe definition given in public
international law, in Article 1 of UNCAT “torturefs a notion reserved to acts by state agents or
private agents acting at the instigation of or with consent or acquiescence of a public official
or other person acting in an official capacity.

62. The Court makes the position under the ECHReqadiear inSalah Sheekh v. the
Netherlands“The existence of the obligation not to expeh@t dependent on whether the source
of the risk of the treatment stems from factorsoltinvolve the responsibility, direct or indirect,
of the authorities of the receiving country, andide 3 may thus also apply in situations where
the danger emanates from persons or groups offsevgioo are not public officials”™.

63. As far as the respect for moral and physictdgiity is concerned, reference must be
made to the Twenty Guidelines on Forced Return#(@05)40) adopted by the Committee of
Ministers of the Council of Europe in 2005 with i@w to avoiding possible excesses and to set
standards for future forced returns. Recommenddtt@ty(2002) of the Parliamentary Assembly
on expulsion procedures in conformity with humaghts and enforced with respect for safety
and dignity is also to be recalled.

64. Cases of this kind will depend on whether theatment has reached the requisite
threshold of severity required by Article 3. In @®hining whether the Article 3 threshold is met,
or whether the treatment falls under Article 8 (el@nd physical integrity), an important test will
be whether the deportation could have been efferted way which constituted less of an
infringement to the dignity of the deportee. Ina@rdo determine whether there were “relevant
and sufficient reasons” for the interference, ti@HR demands that the state should show that

®1 See in particulaBoering v. the United Kingdgomapplication No. 14038/88, judgment of 7 July 1989
Cruz Varas and Others v. Swedapplication No. 15576/89, judgment of 20 Marcl®L;Yilvarajah and
Others v. the United Kingdgmapplications No. 13163/87; 13164/87; 13165/87441/387; 13448/87,
judgment of 30 October 199Chahal v. the United Kingdanapplication No 22414/93, judgment of 15
November 19965alah Sheekh v. the Netherlandgplication No. 1948/04, judgment of 11 Janu&§ 72

%27 |. v. the United Kingdonapplication. No. 43844/98, admissibility decisinfi7 March 2000Chahal v.
the United Kingdomapplication No. 22414/93 judgment of 15 Novemb@®6;D. v. the United Kingdom
application No. 30240/96, judgment of 2 May 19%@gadi v. Italy application No. 37201/06, Grand
Chamber judgment of 28 February 2008 para. 131.

3 T.I. v. the United Kingdonibid.

* H.L.R. v. FranceApplication no. 24573/94, judgment of 29 April9ld para. 40.

% Salah Sheekh v. the Netherlanaisplication No. 1948/04, judgment of 13 Januar§720
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other methods were investigated and rejected aatcthle force that was used was no more than
was absolutely necessafy.

65. As far as the prohibition of collective expuolss is concerned (paragraph 3), it is recalled

that Article 4 of Protocol No. 4 to the ECHR prdtsbany measure compelling foreigners, as a
group, to leave a country, except where such a uneas taken on the basis of a reasonable and
objective examination of the particular case ofhemdlividual foreigner of the grou.Even if

the latter condition is satisfied, the backgroumdhe execution of the expulsion orders still plays

a role in determining whether there has been c@mpéd with Article 4 of Protocol No. 4.

66. This guideline restates the significance attddby the Court to Article 4 of Protocol No.
4 to the ECHR. This rule does not prohibit the mateorganisation of departures of groups of
returnees, but the removal order must be basetienitcumstances of the individual who is to
be removed, even if the administrative situatiohthe members of that group are similar or if
they present certain common characteristics.

67. It may not be sufficient, however, to adoptivilial removal orders, if the stereotypical
character of the reasons given to justify the foatifon of a removal order or the arrest to ensure
compliance with that order, or other factors, iatkcthat a decision may have been taken in
relation to the removal from the territory of a gpoof aliens, without regard to the individual
circumstances of each member of the gréup.

68. The use of force shall always be carried oat farm and manner prescribed by law and
in accordance with the prohibition on discriminatiand the prohibition on arbitrariness. These
principles should be equally applicable as betwmembers of the State authorities and private
security firms carrying out the work of immigratieontrol on behalf of the State. There should
be clear complaint mechanisms and effective rersettieaddress the acts and omissions of
private security firms which give rise to allegaghtan rights violations (and/or civil or criminal
liability as prescribed by law). The extent to whia State may be liable for the conduct of the
agents of private security firms will depend on thans of relevant articles of the ECHR and
must be examined separately. As set out below,tagem officials should be given appropriate
training in order to raise standards and secureanuights compliance.

69. The excessive use of force by immigration @ficmay raise issues under Article 3 and
8 of the ECHR’. The Court’s case law in this area would mirransgbby other state officidls

*6 See e.gOlIsson v. Sweden (No., Bpp. No. 10465/83, judgment of 24 march 1988ap@@;Scozzari &
Giunta v. Italy App. Nos 39221/98 & 41963/98, Grand Chamber jueigihof 13 July 2000, para. 148.

" Cf. inadmissibility decision of 23 February 1999 the case ofAndric v. Swederfapplication No.
45917/99, unpublished).

%8 Andric v. Swedenapplication No. 45917/99, inadmissibility decisiof 23 February 1999 onka v.
Belgium,application No. 51564/99, judgment of 5 Februdd92

%9 Conka v. Belgiumapplication No. 51564/99, judgment of 5 Februar§2(ara. 59; see also the friendly
settlements reached in the cas®glejmanovic and otherand Sejdovic and Sulejmanovic v. lItaly,
applications No. 57574/00 and No. 57575/00, judgméB November 2002.

80 Cf. op.cit,“asylum...”p. 75 andConka v. Belgiumapplication No. 51564/99, decision of 5 February
2002.
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VIII. Quality of the decision-making process

1. Throughout the proceedings, decisions shouldken with due diligence.

2. Officials responsible for examining and takihgcisions on asylum applications
should receive appropriate training including trmagn on applicable international
standards. They should also have access to thesitegaformation and research sources
to carry out their task, taking into account théwal background, ethnicity, gender and
age of the persons concerned and the situationloérable persons.

3. Where the assistance of an interpreter is napgsStates should ensure that
interpretation is provided to the standards necgst&a guarantee the quality of the
decision-making.

70. As far as the wording “due diligence” is comestf, the Court stated that “if such
proceedings are not prosecuted with due diligetite,detention will cease to be permissible
under Article 5 para. 1 (f}

71. The best way of accelerating the asylum proeedtito improve the decision-making
process rather than to try to treat as many agjoitmas possible through accelerated procedures,
which imply obstacles to admissibility and scar@medies Decision-makers should also
demonstrate, as a matter of best practice, an stasheling of information, knowledge of law and
procedure, and awareness of the rules and conadpt®th the regularly applicable and
accelerated procedures, having particular regatietdact that accelerated procedures are likely
to violate human rightsFurthermore, Recommendation 1309 (1996) of theidPagntary
Assembly on the training of officials receiving hsy-seekers at border points underlines that it
is essential that those officials be “fully cogmizanot only of international and domestic legal
instruments and regulations governing the recepifamsylum-seekers but also acutely aware of
their responsibility for treating asylum-seekerghwmliiumanity, sensitivity and discernment, not
least at a time when governments of member states taken steps to reduce the number of
asylum-seekers arriving on their territory”.

72. The training of officials who come into firsbrtact with asylum seekers, often at border
points, are usually not those who are responsifeXamining and taking decisions on asylum
applications. However, their training is extremihportant in order to ensure unimpeded access
to the asylum procedure, as well as to preventefoplement at the border. Reference should be
made in this context to Recommendation No. R (88)flthe Committee of Ministers to member

®1 See, inter aliaRibitsch v. Austriaapplication No. 18896/91, judgment of 4 Decent#95; Selmouni v.
France application No. 25803/94, judgment of 28 July 999

62 Chahal v. the United Kingdompplication n° 22414/93, Judgment 15 November 19@6a. 113.
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states on the training of officials who first com& contact with asylum seekers, in particular at
border points.

73. The workload of persons dealing with asylumliggfions varies considerably from one
country to another and not all these persons masg hmaceived full training, in particular
concerning the political and human rights situationthird countries. Some officials have
research facilities at their disposal; others do. mersons dealing with refugee applications
consult a number of information sources, among whhose coming from the HCR, diplomatic
missions, Department of State and Home Office tgpblGOs and Internet.

74. As far as the sources used by authorities sesasthe claim in accelerated asylum
procedures are concerned, it is recalled that,tduibe absolute nature of Article 3 ECHR, the
Court held that it must be satisfied that the aswesit by the returning state of an alleged risk of
ill-treatment is "sufficiently supported by, in ation to the domestic materials, other materials
originat(iigg from "reliable and objective sourceslitls as "agencies of the UN and reputable
NGOs".

75. In carrying out the required verifications, #ngthorities of the host state should consult
reliable available sources of information. In théspect it should be noted that the Court decided
that it “must give due weight to the UNHCR