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“The opening of the European Charter of Local Self-Government to the accession of the European Community and of non-member states of the Council of Europe” –

Addendum to the reply to Recommendation 218 (2007) of the Congress of Local and Regional Authorities of the Council of Europe
(Adopted by the Committee of Ministers on 11 February 2009 at the 1048th meeting of the Ministers’ Deputies) 

——————————————
1.
The Committee of Ministers refers to its reply to Congress Recommendation 218 (2007) on “The opening of the European Charter of Local Self-Government to the accession of the European Community and of non-member states of the Council of Europe” adopted on 21 May 2008 at the 1027th meeting of the Ministers’ Deputies.  

2.
It recalls that at its 1022nd meeting (26 March 2008), it decided to instruct the European Committee on Local and Regional Democracy (CDLR) to carry out, on the basis of the proposal by the Congress included in its Recommendation 218 (2007), a study on the desirability and feasibility of an amending protocol to the European Charter of Local Self-Government enabling accession by the European Community/European Union and non-member states. 

3.
The Committee of Ministers has since examined the report of the CDLR which appears in the Appendix to this addendum.  In the light of these elements, and for the reasons presented in the report, it endorses the position of the CDLR that at present it would not be desirable to pursue the drafting of an amending protocol to the European Charter of Local Self–Government to enable accession either by the European Community/European Union or non-member states of the Council of Europe.

4.
The Committee of Ministers nevertheless encourages efforts to promote the concept and value of local self-government beyond the borders of the Council of Europe member states. It acknowledges the role that local and regional authorities have to play in developing co-operation with countries bordering the Council of Europe, sharing its experiences, raising awareness and promoting the Council of Europe’s core values. 

Appendix to the addendum to the reply

Report of the European Committee on Local and Regional Democracy (CDLR) to the Committee of Ministers on the feasibility and desirability of an amending protocol to the European Charter of Local Self-Government enabling accession by the European Community and non-member states

Introduction

1. 
Further to the opinion given by the CDLR at its meeting in December 2007 on Congress Recommendation 218 (2007) on “Opening of the European Charter of Local Self-Government to the accession of the European Community and of non-member states of the Council of Europe”, the Committee of Ministers at the 1022nd meeting of the Ministers’ Deputies on 26 March 2008: 

“instructed the CDLR to carry out, by 31 December 2008, on the basis of the proposal by the Congress included in its Recommendation 218 (2007), a study on the feasibility and desirability 
of an amending protocol to the European Charter of Local Self-Government enabling accession by the European Community/European Union and non-member states”.

2. 
The Bureau of the CDLR asked the LR-GI Committee to commence this work at its meeting on 31 March and 1 April 2008. The Congress was represented at and participated in this meeting. The results of the work by the LR-GI Committee were subsequently brought to the attention of the CDLR at its meeting from 2 to 4 June 2008.

3. 
Drawing on these elements, the CDLR at its meeting from 2 to 4 June 2008 held an in-depth discussion on the question and adopted this report to the Committee of Ministers. 

Findings of the CDLR 

I. 
As concerns the possible accession of the European Community/European Union to the European Charter of Local Self-Government

4. 
Within the CDLR there is broad consensus on the view and policy aim that European Community legislation and policies, adopted by the European Union member states, should, to the extent that they impact on local and regional authorities, respect the principles of the European Charter of Local Self‑Government (hereinafter: ECLSG).   

5. 
Accordingly, the CDLR has examined whether the instrument proposed by the Congress is suitable as a means of achieving this policy objective. 

6. 
Firstly, it notes the following information provided to the Secretariat by the Representative of the European Commission to the Council of Europe in preparation of the meeting of the LR-GI Committee: “Following examination of the ECLSG and given that the EC has no competence in the areas covered by this convention, I can confirm that the European Commission does not intend to associate itself with the preparation of the amending protocol”. This information was confirmed by the Commission at the June meeting of the CDLR.  Furthermore, the Legal Service of the European Commission had meanwhile established that the possible future entry into force of the Lisbon Treaty would not alter this situation. 

7. 
Secondly the CDLR notes that its members from states which are also members of the European Union expressed the view that it would be unacceptable for the provisions of the European Charter of Local Self-Government to come within the ambit of Community requirements on states. They could not accept any development which brought the compliance of member states with the European Charter of Local Self‑Government in some way within the competence of the European Court of Justice.
8. 
On the basis of the above, the CDLR concludes that accession by the European Community/European Union is neither feasible, nor desirable, at present or in the foreseeable future. 

9. 
It therefore recommends to the Committee of Ministers not to pursue the drafting of an amending protocol to the European Charter of Local Self-Government that aims to enable the accession by the European Community/European Union.
II. 
As concerns the possible accession to the European Charter of Local Self-Government by non-member states

10. 
There is broad agreement in the CDLR that the concept and value of local self-government is not inherently limited to Europe and that there is a genuine interest in promoting them beyond the borders of the Council of Europe. 

11. 
The CDLR concludes that it would be technically possible to amend the ECLSG along the lines proposed by the Congress and that when doing so it would not be necessary to remove the notion of “European” from the title of the ECLSG. 

12. 
It notes that the envisaged change would only become effective once all current Parties had signed and ratified the amending protocol, a process that is likely to take several years, at least. 

13. 
In order to assess the desirability of amending the ECLSG along the lines proposed by the Congress, the CDLR has weighed the potential benefits against the potential risks this would involve. 

14. 
The CDLR takes as a point of departure that the concept of local self-government as contained in the ECLSG cannot be properly applied in a context in which respect for human rights and fundamental freedoms such as provided for in the European Convention for the Protection of Human Rights is not guaranteed. The CDLR further notes that the European Convention for the Protection of Human Rights is not open to accession by non-member states, nor is there any proposal to that effect. The opening up of the ECLSG would thus mean opening up the Charter to states where the guarantees of the European Convention for the Protection of Human Rights do not apply. 

15. 
As a result, a situation might arise where a Party to the ECLSG acts in flagrant disregard of the values and principles embodied in the European Convention on Human Rights, without any recourse by individuals or states to the European Court of Human Rights being possible. Such a situation would seriously undermine the credibility of the ECLSG as a core legal instrument that embodies the key values of the Council of Europe. Even though utmost care could and no doubt would be taken by the Committee of Ministers when inviting a non-member state to accede (the amending protocol might even stipulate specific requirements to that effect) and even if a satisfactory solution concerning the necessary means of monitoring could be found (an issue not addressed in the Congress proposals), the risk identified above cannot be ruled out.

16. 
As a matter of policymaking, the question is therefore whether this risk is outweighed by the potential benefits of opening up the ECLSG to non-member states.

17. 
The (potential) benefits identified in the Preamble and Explanatory Report of the Congress proposal relate to the possibility to promote the values of local self-government and local democracy outside the Council of Europe. The CDLR believes such benefit can be pursued in several other ways and it is not convinced that running the risk identified is required or justified.

18. 
The CDLR is therefore of the opinion that an amending protocol enabling the accession of non‑member states to the ECLSG along the lines proposed by the Congress is technically feasible, but politically not desirable. 

Internet : http://www.coe.int/t/cm/
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