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l. INTRODUCTION

1. Legislation explicitly addressing domestic violencan be found in criminal law,
civil law, administrative law (e.g. police law, gexdural law), family law and social
welfare law. These domains of the law are connertedifferent ways in different
legal systems. Furthermore, many states elaboragisting laws (for example, with
interpretation, regulations, protocols, guidelines ordinances) to make their
application to domestic violence clear. In this gmapl will describe the most
important types of legal frameworks in use with rapées. Currently, a project on
mapping legislation has just beduand will gather information systematically; the
present overview is doubtless incomplete.

2. The main sources for this overview were:

» The compendium of legislation in the member Stam®piled by the Council of
Europe updated and published in January 2007;

» Information sent directly by members of the CoundiEurope Steering Committee
on Equality between women and men during the psoce§ monitoring
implementation of Council of Europe Recommendat@2002)5 on the protection of
women from violence as well as other informatioonfrinternet sources gathered in
2007,

» The country reports on actions taken during then€dwf Europe Campaign against
violence against women including domestic violerineluding answers to the Task
Force questionnaire specifically related to peastim of domestic violence,
compiled in June 2008;

» The database launched by the UN Department foAthe@ncement of Women on
March 9, 2009; at the time of writing, 37 Councfl Burope member states had
supplied information on their laws in this aredhaligh many of the entries died not
include a description of the laws.

3. Although none of these sources include all memtagtes, no member state is missing
from all of them. Time did not permit studying fuer sources such as CEDAW
reports for this overview.

4, It is perhaps useful to recollect that policies @0t violence by individuals derive
from different historical paradigms.

* The first is the emergence of the modern state vighmonopoly of legitimate
violence and of retribution and punishment. In tieigard, the legitimacy of the state
hangs upon its predictable and law-based execuafigedress of wrongs, and thus,
individuals who use illegitimate violence must bé&eetively prosecuted and
punished. Policy towards illegitimate violence ezaton policing.

* The second paradigm derives from the interest ef dtate in children as future
citizens and in the functional family. From thisyeathe first laws for the safety and
welfare of children, and we find different typesfamily law across Europe. Well
into the 28" century, the state monopoly of violence did naeethe sphere of the

L “REALIZING RIGHTS? Mapping content and assessimpact of EU legislation on violence against
women and children”: Project funded in the EU Daphh program 2009-2011, coordinated by the
Child & Woman Abuse Study Unit (CWASU, London Meiditan University, United Kingdom), in
cooperation with the International Victimology litste Tilburg (INTERVICT, the Netherlands) and
the University of Osnabrick (Germany).



6 CAHVIO (2009) 13

family; fathers and husbands had the power to iglence with impunity. Family
and child welfare law gradually established legitien state intervention from a
welfare perspective. Policy centers on the comnunug

* The third paradigm is the most recent: the humghtsi framework. It is neither
concerned with securing the legitimacy of the state does it pursue the interests of
the state in family outcomes. Rather, it beginsnfriie rights of the — potential —
victim to a life free of violence. Theoreticallg, human rights framework ought to
assess what measures best serve the safety ohwiatid best secures their rights.
Today there is a variety of opinions on when ang bdminal justice prosecution on
the one hand, family protection and welfare lawghanother, are fit-for-purpose in a
human rights framework.

5. In the different legal frameworks currently beingvdloped to address domestic
violence, we can see elements of all three traditiand depending on the legal and
cultural traditions of the country, they can beosger or weaker. This can lead to
confusion when discussing legal frameworks, as ethenay be different
understandings of what “criminalisation” of domestiolence means, and also of
what it means to address violence against womerhasnan rights violation.

6. The Nordic countries, on the whole, can be saidive priority to social protection
legislation. Neoclassic criminal law policy is stegl both of the usefulness of
incarceration and the possibility of treatment fiéoders; the criminal justice system
is understood to aim at general prevention (as sggpdo deterrence and individual
prevention) by articulating social values througbislation that declares certain acts
punishable. Convictions, sentencing and punishraemtnot considered to have the
effect of preventiori. It is consistent with this basic philosophy of ttwe of law
when Sweden responds to the Task Force questienaiwriting: “in the Swedish
standpoint, a human rights violation is a violatioammitted by the state and
therefore the only time domestic violence becomasman rights violation is when
the state neglects to enact laws to prevent itnrbark, Estonia, Finland and Iceland
reply that they do not consider domestic violen¢eiaan rights violation, as well as
Azerbaijan, Hungary, Luxembourg and Malta.

7. The majority of member states regard domestic mm®eas in itself a human rights
violation. A number of states also emphasize thpenative to ensure that these
offences are effectively penalized. For example finst comprehensive law on
Family Violence in Europe, in Cyprus (1994, revised00) aimed at initiating
prosecution ex officio by a specialized team ofggutors, obligatory reporting to
the police was introduced and, when there are mrildpresent, the wife is a
compellable witness against her husband. In 200&Jt reports investing heavily in
improving the conditions for victims to testify griminal court in order to secure
more convictions, and writes: “We also recognidegrieed for tougher sentences. In
December 2006, the Sentencing Guidelines Councilighed its definitive
guidelines on deciding sentences in domestic videcases. Calleddverarching
Principles. Domestic Violence and Breach of a Protective Order, the guidelines were
introduced to help make sentencing more consistent,ensure that the punishment
better fits the crime.” Both the UK and Spain havieoduced specialized courts to
handle cases of domestic violence rapidly and fwosa punishments and protective
measures such as bans on contacting the victils mamy cases as possible, given
evidence of violence. Prosecution in all three ¢oes is independent of the wishes
of the abused woman, and this is expected to haveéme, a deterrent effect on
potential perpetrators.

2 Niemi-Kieslainen, Johanna: Criminal law or socjglicy as protection against violence. In:
Nousiainen, Kevét et al. (eds.): Responsible SeMéamen in the Nordic Legal Culture. Aldershot:
Ashgate, 2001, pp. 289-309
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8. Thus, while all member states reporting to the @duof Europe monitoring
framework on Recommendation (2002)5 confirm thathbphysical and sexual
violence to spouses or partners are penalizedjrarsd also confirm penalisation of
psychological violence as wéllthe meaning of “penalisation” is not always the
same. This is not just a question of how well hed are implemented, but may also
reflect deeper differences in understandings of rifle and purposes of criminal
justice. Similar issues are present when survethegexistence of different types of
protection orders. Such orders may be imposed @yditice, the mayor’s office, the
prosecutor or by judges at one of several diffetgmes of court, they may be issued
at the request of the victim or on another ‘s judget, they may be established as
measures of civil law, family law, policing, or aseasures anchored in criminal
procedural law. Behind the many technical issdfest®m, when and how there are
differences in the underlying legal philosophypistection from the threat of private
violence a concern of the state in its obligatiorsécure social welfare and security,
is it an obligation of the police ensuring orded amompliance with norms, or is it a
service that the state should offer, but not impeskess requested? Measures that
sound similar in cross-national surveys may acyuadlve different functions in the
legal system. These points should be kept in mihdnacomparing legal frameworks
across Europe.

. LEGAL MEASURES ON DOMESTIC VIOLENCE
1) Criminalisation

9. A first major domain of legislation is penalizatiand definition of the acts of
violence against partners or ex-partners as offericieere are several approaches to
this.

A) Use of existing general criminal laws

10. A number of member states declare that domestienge is covered by existing
criminal law, and that their legal systems do nisfetentiate crimes against the
person by sex or relationship. This “systematigirapch may be defended with the
view that there is no need for specific laws on dstic violence: Assault against a
person is punishable; women are persons in theltavould even be seen as a step
backward to define a specific offence just to prbteomen.

11. Denmark reports for example: “Domestic violence imgfawomen is a criminal
offence in accordance with Section 244 of the Darisiminal Code, which is the
general provision regarding violence. Section 24dtes, that any person who
commits an act of violence against, or otherwisact the person of others, shall be
liable to a fine or to imprisonment for any termt exceeding three years.” Finland
writes: “It is characteristic of the Finnish crinalrlegislation that penal provisions are
very general in nature, and, for example, the $ex\actim is not relevant as regards
determination of punishment. In addition, includitige repetition of offences as
essential elements of an offence could also legatdblems of interpretation of the

® See Hagemann-White, Carol : Protecting women agaiolence. Analytical study of the results of
the second round of monitoring the implementatiorRec (2002) 5 on the protection of women
against violence in Council of Europe member stééssbourg 2008
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principle ofne bis in idem. Offences against a person’s life or health amgghable
under the Penal Code, chapter 21, which includgspenal provisions on assault
(section 5) and aggravated assault (section 6).”

Statements that domestic violence is punished ensime way as all other violent
acts were made by Andorra, Armenia, Austria, AzgghaBosnia and Herzegovina,
Bulgaria, Denmark, Estonia, Georgia, Germany, aitdubnia. A few of these

member states are considering introducing a sgedfifience, but most are not.

B) Domestic violence as an aggr avating circumstance

Some member states use existing criminal law wighaddition of a provision that
violence is an aggravated offence when used agaifetily member, a spouse or
ex-partner, or a close person, and should thusveeeehigher sentence. There seem
to be two types of such provisions. While some toes have legislated specifically
to define such cases, others have general progigiancircumstances that could be
reason for a higher sentence, and explain thaetgeseral provisions can also be
used for domestic violence.

Specific legislative provisions are more frequen(byt not exclusively) found in
French speaking countries and countries that hawee shistorical links with the
French legal traditionFrance reports for example: The Law of 4 April 2006 has
introduced in the French Criminal Code article B&which contains a general
definition of aggravating circumstances in relatimn offences committed among
intimate partners: “In the cases envisaged by #we the penalties incurred by a
crime or a misdemeanour are aggravated if the ciim@mmmitted by a spouse, a
common-law spouse or an intimate partner. The agtgd circumstance envisaged
in the first paragraph is equally applicable tceaffes committed by a former spouse,
former common-law spouse or former intimate partiée provisions of the present
paragraph are applicable if the crime is commiliedause a relationship between the
victim and perpetrator has existed.”

Similar provisions are to be found in Belgium, FranGreece, Iceland, Luxembourg,
the Netherlands and Turkey. In Cyprus, the Violeincie Family Law 2000 is even

more specific, listing the offences that, when catted within the family, are to be

treated as particularly aggravated, with guidelinashow the penalty in the penal
code may be increased to reflect this.

By contrast, Finland cites general provisions and indicates that theme loe
applicable to a woman abused by her partner: “as@nt the mode of committing an
offence and its harmful effects as well as circumees related to the victim can be
paid attention to according to the provisions opasing a punishment in chapter 6
of the Penal Code. According to the said provisianmnishment more severe than
the normal punishment can be imposed in cases wher@ssault is aimed at a person
that is in a weaker position than the perpetratowloere the person has otherwise
limited capacity to defend herself or himself, aBéa woman or child and/or in which
the assault is repeated.” Sweden introduced theafifence of “gross violation of a
woman’s integrity” in 1998, which mainly functiort® raise the penalty when
violence is repeated, and also cites general gomgsor higher sentences when the
perpetrator is especially ruthless or exploits heotperson’s vulnerability. Such
general provision with applicability to domestiolMince cases are also reported by
Albania and Andorra, and doubtless exist in a numobether member states.
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17. The UK has taken a third path between the general angpgeific definition of
aggravated cases. With explicit reference to tka af domestic violence, elaborated
sentencing guidelines have been issued listinguwistances that should be
considered to define the offence as more seriouthdse guidelines, the fact of acts
being committed within a relationship is not itselfi aggravating circumstance.
Instead, the guidelines essay to make clear wisaiout domestic violence that can
make this form of violence against women partidyldrarmful. Abuse of trust,
exploiting vulnerability, or forcing the victim teave the home, for example, can be
aggravating circumstances. This approach avoidstiige any and all hurtful or
aggressive actions as equal, and thus seems adaptetiuman rights framework.
The guidelines do not have the status of legistatiod do not change the definition
of punishment accruing to offences.

C) Specific offencein the Penal Code

18. Relatively few member states have introduced aip@edfence in their Penal Codes
to criminalizedomestic violence. Most of these paragraphs are also framed to apply
to child abuse and other forms of family conflice avell. They include:

19. Croatia: “family violence” is a misdemeanour defined as:nyAapplication of
physical force or physical coercion against theegrity of a person, any other
practice of one family member that can cause oe gise to the threat of causing
physical and psychological pain, feeling of fear mersonal endangerment or
violation of dignity, physical assault regardlesk whether physical injury was
inflicted, verbal attacks, insults, cursing, antlicg names and other forms of rough
molestation, sexual harassment, stalking and aéirdorms of molestation, wrongful
isolation or limitation of freedom of movement mmemunication with third persons,
or destruction of property or an attempt to do so."

20. Czech Republic introduced “battering a person living in a comnftat or house”
into the penal code in 2004.

21. Italy: “Maltreatment within the family” carries a penatif/imprisonment from 1 to 5
years. The article specifies that in order to pedc®r a crime of “maltreatment”, the
violence committed must include a set of violentsafpsychological as well as
physical or sexual) repeatedly committed over aereded period of time, even if no
violence takes places between one event and theMakreatment can apply both to
married couples and de-facto relationships. lurshier noted that the Criminal code
contains few provisions specifically referring tongdestic violence (understood to
refer to violence between intimate partners) arat thost cases would fall under
general provisions.

22. Montenegro: “Violence in the family”: “Anyone who by use ofalence or by an
impudent or arrogant behaviour endangers peacesiqahyintegrity or mental
condition of a member of his family or family commity shall be sentenced to a fine
or imprisonment not exceeding one year.”

23. Norway: “Domestic violence:

“Any person who by threats, duress, deprivatiorileérty, violence or any other
wrong grossly or repeatedly maltreats

a) his or her former or present spouse,
b) his or her former or present spouse’s kin in ditiext of descent,
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c) his or her kin in direct line of ascent,
d) any person in his or her household, or
e) any person in his or her care

shall be liable to imprisonment for a term not exdiag three years. If the

maltreatment is gross or the aggrieved person aliesistains considerable harm to
body or health as a result of the treatment, thealpe shall be imprisonment for a

term not exceeding six years. In deciding whethes tnaltreatment is gross,

particular importance shall be attached to wheithleas endured for a long time and
whether such circumstances as are referred toctioee232 are present. Any person
who aids and abets such an offence shall be Italilee same penalty.”

Poland: Family violence: Art. 207 penal code (1997): Whaevaentally or
physically mistreats a person close to him, or l@operson being in a permanent or
temporary state of dependence to the perpetratoniror or a person who is
vulnerable because of his mental or physical cardighall be subject to the penalty
of deprivation of liberty for a term of between ®mths and 5 years.

Serbia: “Domestic violence” The 2002 Amendments to thermal Code classified
domestic violence as a separate criminal offenewidion in 2005 brought changes
in the description of the criminal offences of datie violence, milder sanctions for
any form of execution of the criminal offence ofnalestic violence, and, particularly,
violation and infringement of family law measurestgction from domestic violence
are classified as a separate criminal offence arsiieh sanctioned.

Specific offences that apply only to violence withan existing or former couple
relationship, and not to any form of aggressiorhinithe family, have a clearer focus
on violence against women, but laws specificallyngliging intimate partner
violence are rare in Europe. The databases searched foovterview yielded only
the cases of Spain and Portugal; the concept aflasé person” in Slovakia also
seems intended to apply primarily to adults.

Portugal: “Domestic violence”: Domestic violence is for tfiest time a typified
crime (Article 152), punishable by 1 to 5 yeardroprisonment. This crime consists
in the infliction, whether repeatedly or not, ofygital or psychological mistreatment,
including corporal punishment, restriction of freed and sexual offences to a
partner, ex-partner, person of the same sex oerdift sex that have maintained or
have a relationship analogous to that of partr@rt) a person who is vulnerable due
to age, deficiency, sickness, pregnancy or econamejgendence living with the
perpetrator.

Slovakia has established the concept of “Maltreatmentdbse person” in the penal
code to address intimate partner violence, butesithe amendment in 2005 the
concept also functions to define aggravated caseemces penalized in general. “A
close person for the purposes of criminal actsla¢kmail pursuant to Section 189,
rape pursuant to Section 199 (2), sexual violenosyant to Section 200 (2), sexual
abuse pursuant to Section 201 (2), maltreatmeatabddse person or ward pursuant to
Section 208 or dangerous threats pursuant to $e860 (2) shall also be understood
to be a former spouse, cohabitant, former cohabit@arent of a joint child or a
person who is a close person in relation to themsyant to paragraph 4 (see above),
as well as a person, who lives or lived with théeder in a common household.”

In Spain, “gender violence” was both criminalized as a #pemffence and
addressed in the comprehensive Organic Law 1/200428 December on
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Comprehensive Protective Measures against Genagende. It defines the offence
as “violence inflicted on women by their presentformer spouses or men with
whom they maintain or have maintained an emotioslationship, whether or not in
a common dwelling”. The law is interpreted to dalf a more severe penalty when
men exercise violence against women in close oglshiips, since gender violence is
located in the context of structural gender ineigpaA woman who commits an
analogous act against her male partner would baliged under the general criminal
code and thus receive a lower penalty.

In Sweden, the new offence, gross violation of a woman’sgnity, was introduced
into the Penal Code in 1998. It deals with repeatacishable acts directed by men
against women who have or have had a close retdtipnvith the perpetrator. “Gross
violation of a woman'’s integrity” means that if aamcommits certain criminal acts
(assault, unlawful threat or coercion, sexual dleoimolestation, sexual exploitation,
et cetera) against a woman to whom he is or has tmeeried or with whom he is or
has been cohabiting, he shall be sentenced fors gvadation of the woman's
integrity, instead of for each single offence hes feommitted. Since the acts
concerned must in themselves already be crimiha,affence can also be seen as a
variation on the approach of defining aggravatedesa It combines the two
approaches.

D) General remarks on penalisation through specific offences

Only Spain and Sweden have introduced any gendsmebdefinitions of domestic
violence into their criminal codes. The conceptanf aggravating circumstance
calling for a higher penalty seems more likely te imtroduced with a focus
specifically on violence by an intimate partner,iletspecific offences in the penal
code tend to comprise violence in the family inygeneral terms and often take
special care to include child abuse, abuse of gldes well as violence between
siblings or even other relations. This lack of famay lead to problems since
criminalisation has very different functions andesisn relation to preventing child
abuse, for example, than in dealing with adultsa@aphs such as those in Croatia,
Montenegro or Norway could even be used to crindeathildren who act out
aggressively against their parents. In fact, moshsacts would probably not be
criminalized, but this suggests some lack of legality about what is or is not an
offence.

A number of member states are presently consideningducing a specific offence
or report that legislation is being drafted.

2) Protection measures

33.

34.

By far the largest proportion of specific legistetiaddressing domestic violence is
focussed on measures for protection of victims ffarther abuse after violence has
been committed. Many laws entitled “Law on Domestilence” or "Family
Violence Act” or “Protection against Violence Aadbd not address criminalisation or
punishment, but introduce tools and procedures diatethe safety of victims. In
some cases, the member state has passed two sdparsmnt different points in time,
one defining a criminal offence and another intidg protective measures.

In order to gain an overview of what measures ejxistthe second round of
monitoring implementation of Council of Europe Rewpendation (2002)5 on the
protection of women against violence judicial pobien orders were differentiated
into eviction orders (removing the perpetrator froine residence for a specified
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period, or permanently), restraining orders (plgather limits on the actions of a
perpetrator such as requiring him to stay away fspecific areas, or forbidding use
of violence) and non-molestation orders (specifycatdering the man not to contact
or harass the woman). A closer look at the varlaus that have been passed show
that these terms are not uniformly defined, anddda are thus of limited validity.

The databases for the present study often do mhide enough information for a
clear picture of just what kinds of orders can bsued, by whom, under what
conditions, and how they are enforced. Indeed, pbwers of the judiciary, the

prosecutors and the police to act to protect cisz&om danger are not something
that can be easily described with any accuracy smramary of 400 words. Thus, a
comparative analysis of just what protection défar countries offer to safeguard
women’s human rights is a question for the researolv beginning. For this

overview, three types of legal frameworks can bscdbed. The accuracy of
placement of each member state in one of thesgarée is uncertain, when the
available information was not extensive.

It should be noted that many (but not all) Europézsgal systems have a general
institution of court injunctions to prevent a pddsicriminal act. The applicant for an
injunction must show probable cause, and the nemdprevent irreparable
infringement of rights. For example, in disputesoyproperty one party can be
temporarily prohibited from selling or destroyiniget property until the court has
examined the applicant’s claim to ownership. Suoltitutions of temporary
injunctions can, of course, be applied to any thiaviolence without specific
legislation. The need for specific laws arises wditmestic violence because the
potential victim has voluntarily shared her resiwenproperty and family with the
potential perpetrator, and legal tradition has beeswvoid intervention in this sphere.
Nonetheless, there is no absolute necessity todate specific restraining orders to
prohibit violence or harassment if the legal systerable and willing to use general
measures. At present count, about two thirds ofnCibwf Europe member states
seem to be introducing specific legislation. Thiparticularly needed if the aim is to
deny a perpetrator the right to visit or live iretbommon residence, which usually
requires an explicit legal foundation.

Note on terminology: The measures discussed in this section do notippese a
criminal conviction, and there is thus no legatifitg of guilt or innocence, the terms
“victim” and “perpetrator” are used throughoutshould be understood that in civil
law protection measures, the assessment is bastgk dralance of probabilities. For
this reason, various safeguards against possiljlistice are employed, such as
imposing measures for a limited time only, requria hearing of both parties, or
submitting an emergency measure to a second irstan@xamination. There is no
space to discuss such details here. The generahptien is that the risk to women’s
fundamental rights to life, liberty and persondedgrity justifies restrictions on the
sphere of action of a potential or alleged perpetraf redress is available in case
these measures should be unjustly imposed.

A) Combining police law and civil law: immediate intervention ex officio
and optional court injunctions

This strategy was pioneered by Austria in 1997 laasl become the standard for a
larger region of German-speaking countries andhiigring member states. It is
intended to establish immediate physical distane®véen the perpetrator and the
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40.
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44,

victim, to prevent any further intimidation, and give the victim both time and
access to information and advice, so that she efect on her situation and prepare
steps towards her future safety. It comprisesaheviing elements:

The police have the power and the duty to expekmsgn who poses a threat of
further violence immediately from the residencedqyeriod of 7, 10 or 14 days. This
is an ex officio intervention with no regard to entplaint or request by the victim,
based on the police duty to protect citizens franggr.

The state ensures services that offer competemteadund information without delay;
the most usual form is to establish “interventicentces” authorized to receive
information directly from the police and to cont#og victim.

The victim is encouraged to apply to the court feedium-term injunctions. These
can transfer the sole right to the residence, eegudustody or prohibit the perpetrator
from contacting or harassing the victim or fromegimg the surrounding areas of the
home, workplace or children’s schools.

There is no direct connection to criminal law, sirtise police eviction is based on the
assessment of probable future violence or possibtalation of violence. This does

not, of course, eliminate the duty of police toastigate when there are signs that a
criminal offence has been committed.

Following this temporary measure, court injunctians civil law measures available
to the applicant on request; advice centres maghbe to support the request, but
such measures are not imposed unless the persdinggeotection asks for them.

While there is variation in the details, this comdiion of strong and direct, but
temporary police intervention with empowerment aftivns to seek injunctions and
other civil law remedies (such as divorce) has bieplemented in Austria, the
Czech Republic, Germany, Liechtenstein, Luxemboting Netherlands, Switzerland,
Slovenia, and in modified form in Norway and in Gga.

Austria reports on this legal framework as follows: Undee tProtection against
Violence Act, all persons living in a flat or hougeg. wife, de-facto wife, children,
relatives, but also subtenants, fellow occuparits),eegardless of their proprietary
situation, may request that police expel and baiolent cohabitant from the flat or
house. The ban from the home is applicable to ldteof house and its immediate
neighbourhood such as entrance or access road twthe.

Police may impose an expulsion/ban from the homéhenrspot, as well as in cases
when victims have turned to the police after aboiséor fear of further violence.
Once an expulsion/ban on the offender has beenseaydhe victim has no say in
whether she wants this measure or not.

If the violent offender contravenes the ban on theme, he commits an
administrative infraction (8 84 CCP) which entaiie imposing of a fine. Even if the
endangered person lets the violent offender ineofdwn accord, the offender makes
himself liable to prosecution. The ban on the hasnepheld for a maximum of 10
days. If within these 10 days a temporary injurrcti® sought from the local court,
the ban will be prolonged to a maximum of 20 ddi$he victim deems long-term
protection necessary, within the 10 days of the fioam the home exercised by the
police a temporary injunction can be sought from libcal court. As a consequence,
the ban from the home exercised by the police avitbmatically be prolonged until
the court's decision, however, to a maximum of &@sd Therefore, it is important to
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seek an injunction as quickly as possible.

Intervention Centres established under the Protecgainst Violence Act provide
assistance in the process of seeking the injunciith the temporary injunction the
protection granted may be prolonged to up to timeaths. However, if proceedings
under family law (e.g. divorce proceedings) haverb@itiated, the protection is
extended until the end of the proceedings. By mednthe temporary injunction
staying at certain locations such as the work ptaicschool of the endangered person
as well as making contact can be prohibited. A gy injunction can also be
sought irrespective of an expulsion or ban from hbene exercised by the police.

Legislation introducing this approach is sometinmdoduced only as an amendment
to police law, while the intervention centres dot ppear as legislation but as
services.Lichtenstein for example summarizes the 2001 Violence Protecfion
“This Act contains a provision providing for protien against domestic violence,
which includes the right to expel potential peratrs from the home as a
precautionary measure. Where a grievous attackherlife, health or liberty of a
person is anticipated, the police may, as a preamzaty measure, expel the potential
perpetrator and issue a temporary restraining orttereby providing adequate
protection for the potential victim of domestic Mince. This provision is meant to
counter previous practice, whereby the victims afdstic violence (mainly women
and children) were forced to abandon the home.”

In the Netherlands and Norway, the prosecutingriadtois involved in, or has the

authority to issue an eviction order, however, thigparently does not imply that

criminal prosecution has been initiated, but rathepresses a preference not to
delegate the decision to the police alone. Thuesptm on visits (including expulsion

from the residence) iNorway can be imposed “if there is reason to believe that
person will otherwise

a) commit a criminal act against another person,
b) pursue another person, or
¢) in any other way disturb another person’s peace. “

This is a preventive measure to ensure safetyneandbe imposed by request of the
person to be protected or if it is required in gublic interest. It is limited to three
months, and must be submitted to the court witive days.

Luxembourg also requires the police to ask authtids from the state prosecutor,
and also emphasises the interlocking functionsiftérént measures. It reports: The
Law on Domestic Violence of 8 September 2003 alléavghe immediate expulsion
from the home of a perpetrator of domestic violefidee provision promulgates :

“In the framework of its preventive and protectiveasures, the police, authorised
by the Office of the Public Prosecutor, may expanf the home any person
suspected, in light of existing evidence, to comanitre-commit an offence against
life or limb of a person with whom he or she is abitating.”

The duration of the expulsion order shall end an18th day following the day of its
entry into force, subject to the provisions corgdirin Article 1017-1 of the new
Code of Civil Procedure. Article 1017-1 of the n&ode of Civil Procedure
envisages:
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In the event of an expulsion order issued pursdanfrticle 1 of the Law on

Domestic Violence in favour of any person listedtle following paragraph, this
person may request the President of the Courtuftebd’arrondissement) to issue
against the expelled person, for a maximum peribthiee months following the
expiry of the initial expulsion order, a ban onuretng to the home, irrespective of
his or her rights to the home.

Expelling a perpetrator of domestic violence iseasure which aims at

- immediate prevention of imminent acts of domegiidence;

- making perpetrators assume responsibility forr thets, in particular with a view to
long-term prevention;

- raising awareness of the general public of theoge and specific nature of
domestic violence.

As the expulsion by itself is insufficient to achgethese objectives, the law devises a
comprehensive strategy, composed of five essealgamhents inextricably linked to
one another: aggravating circumstances, expuldi@enparpetrator from the home by
the police, summary proceedings, strengthening tble of victims' rights
organisations and data collection.

B) Protection ordersissued directly by the civil courts

With legislation of the next type, direct policetarvention is not included or is

limited to situations calling for arrest, while tpewer to issue restraining orders of
any kind is reserved to the courts. Protection rdge, as in the previous model,
independent of criminal prosecution, but there @msiderable variation in the

conditions that may lead up to the order. While sanember states hold with a strict
rule that only the person who seeks protectionaggly for injunctions, a number of

specific laws introducing restraining orders allihud parties to apply for an order in

on behalf of the victim.

For example, the Bulgarian Protection against Ddimegiolence Act of 2005
entitles the victim to turn to the court for prdien. Court orders may require the
perpetrator to refrain from committing domesticlgie; remove him from the joint
residence for a specified period; prohibit histuigj the home, place of work or other
places; give provisional custody of a child to {haent who did not perpetrate
violence, oblige the perpetrator to attend spemdliprograms; or direct the victims
into rehabilitation programs. The Law createspecial urgent civil procedure that

is asui generis procedure, although similar to the quick civil gedure. The law
contains also elements of criminal procedure (teepgtrator is to be fined) but
remains within the framework of civil law, whichguides for a burden of proof that
is more favourable to the victim of domestic vialenProceedings to have such an
order issued may be initiated on petition of thetim; by request of the Director of
Social Assistance Directorate; by petition of atheo or sister or of an individual
who is direct kin to the victim.

The Bulgarian Law applies to “any person, who hasome victim of domestic
violence, perpetrated by spouse or former spowespp, with whom he/she is or has
been in a de-facto conjugal co-habitation; persshp has fathered her child;
ascendant; descendant; brother or sister; relaivearriage up to the second degree;
guardian, custodian or foster parent.”

Albaniaadded eviction orders to the Family Code in 2002007 the law
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“On Measures against Domestic Violence” came fioi@e. It is similar to the
Bulgarian law in covering all family relationshi@sd in providing for a quick
procedure in civil courts. In addition to the regulprotection order, there is an
emergency protection order that can be issued within 48 hours, when the abuse
poses a direct and immediate threat to the sdieglth or well-being of the victim or
other family members.

Here, too, the petition for emergency protectiotheos may be presented by:

The victim him/herself;

The victim’s legal representative or attorney;
The police/the prosecutor;

A family member of the victim;
Representatives of the social services.

00 0o

Similar frameworks for protection orders are legfistl in Cyprus, in Bosnia and
Herzegovina (in the two entities) and (with lesstade in Romania.

In Turkey as well, protection orders can be granted on egiptin by the victim “or
upon the application of any other person who israved such domestic violence”.
The Family Protection Law No 4320 entered into force in January 1998. Tiope

of the Law was widened and the revised law entérgz force on 1 March 2008.
Under the law, family court judges may decide aflqautionary measures to be taken
against the perpetrator, including sending the gtespor away from the spouse's
house. When and if the Family Court Judge deemsogppte, he/she can, under the
law, order the perpetrator to "apply to a healtbcenstitution for examination or
treatment”.

Among the member states that have introduced groteorders by specific laws,
there seem to be few that follow the traditionaildaw principle that application for
a protection order requires the initiative or tlmmsent of the victimThe available
information suggests that this is the case in Huhlaltaly, and Switzerland.

Finland: The Act on Restraining Orders (1998) was introduaeda measure that
would prohibit any attempt to contact the protegbedson. It was supplemented in
the beginning of 2005 so that it would also be &gplhen the person protected by
the order and the person on whom the restrainidgrdnras been imposed live in the
same household. Previously, a restraining ordetdcoat be ordered if the parties
concerned were living together. The new provisiams the inside-the-family
restraining order may also be applied in case #rsgms live together for reasons
other than forming a partner relationship. A persmposed an inside-the-family
restraining order should leave the residence amdeatorn. He is not allowed, either,
to meet or contact in any way the person protebtethe order. It is also prohibited
to stalk the person protected. Such an order nsyls extended to cover staying in
some other given place, the vicinity of the shdrethe, for instance. This seems to
be a measure that the court may impose on req@iésé person seeking protection,
and not by third parties.

Similarly, Italy introduced “barring orders” in response to the dadnaf victims to

be able to stay in their homes. The 2001 Law estadd that the judge can order the
immediate separation of the violent relative frdra places frequented by the family
(for example the work place, the school of the dreih), if his behaviour causes
serious prejudice to the physical or moral intggoit to the personal freedom of the
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family, when the fact is not liable of persecution.

The Civil Code ofSwitzerland was amended in 2006 and the provisions concerning
the protection of individuals (Art. 28 Civil Cod&)ere supplemented by general
measures against violence, threats or harassmentedsas specific measures
concerning domestic violence. The legislation congenot only domestic violence
but also other forms of violence such as stalkiffte measures that may be ordered
by the courts are, in particular, prohibiting thergon accused of such acts from
coming within a certain distance of the victim’snt or banning them from certain
places or from getting in touch with the victimttie victim and the perpetrator of the
violence share the same dwelling, the court may aider the latter’s removal from
the dwelling for a specific period of time.

Overall, it seems that member states either useipgimeasures as in group (A) to

ensure immediate separation of perpetrator andimyidh this case they generally

regard requests for court injunctions as a citigeight not to be taken over by any

third party, or they rely on direct court actiorssia group (B), and then see a need for
third parties take the initiative, since it can lah difficult and dangerous for a

woman living in a situation of domestic violencettion to public authorities for help.

C) Protection ordersissued in the course of criminal proceedings

Although many of the specific laws relating to datn@violence focus solely on civil
and family law and social protection measures,etteee some that have introduced
court injunctions and restraining orders in thetewnof criminal law only, or in both
civil and criminal law.

Some of these laws are procedural and may taketetdethe exclusion of civil
injunctions, but be intended to deal with the meexere cases. For example, in
France the Act of 12 Dec. 2005 “relates to recafiviand has made it easier to ban
the perpetrator from the victim's home at all staigeproceedings before the criminal
courts, as well as providing the possibility of noad| social or psychological
treatment where necessary”. Iceland also amendectriminal procedure law in
2000 to allow for protection orders.

Hungary amended the criminal code in 2005 to introduce a restragnorder as a
rule of conduct under the supervision of the primmabfficer. This can be applied
when the court suspends the sentence on probatioeleases the person sentenced
to imprisonment on parole. In the criminal procedcode, restraining can be ordered
in cases where there is suspicion beyond reasodallet of a crime to be punished
with imprisonment. This is the case when it mayaBsumed that if the perpetrator
remains in the residence, he will influence or aétee the witness of the crime,
thereby defeating or making the evidentiary procedmore difficult, or would
commit the previously attempted or another crimairsg the victim; the restraining
order is imposed instead of pre-trial detentiord aims to protect the victim so that
she will testify, in order to attain a convictiowithin this framework, evidence for
criminal prosecution must be secured before anyeption for the victim can be
ordered.

Estonia has a dual model, having introduced new paragraphise Code of Civil
Procedure in 2006 that can be used in cases of stmmaolence, but are framed
generally: “In order to protect the personal lifeagperson or other personality rights,
the court may apply a restriction order or othensuges based on § 1055 of the Law
of Obligations Act. Such measures may be appligtl witerm of up to three years.”
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The law further states: “Before applying a resimic order or another measure for
protection of personality rights, the court shalahthe person with respect to whom
application of such measure is requested and theopean the interests of whom
proceedings are conducted for application of suelasare. Where necessary, the
court shall also hear the persons close to theoperspecified above, and the rural
municipality or city government or police authorit the residence of the persons.”
The requirement to hear both parties suggestssilnet measures will not provide
immediate protection. When a criminal case is bepngsecuted there is also
provision for urgent temporary restraining ordershibiting any contact in order to
protect the personal life of a person or other qraabty rights. Such a temporary
restriction order can be applied only with the @rifrom the victim. By the request
from the victim or the prosecuting authority thenditions of the temporary
restriction order can be changed or it can be dexhul

Slovakia in its Law on Violence against Close Persons engpswhe court to issue
temporary restraining orders including evictionnfrthe residence, on petition by the
victim, but requires that criminal prosecution shkiodiollow. “Upon issuing an
emergency ruling, the court lays the obligationugte plaintiff to file a petition for
the commencement of proceedings in a court orratlain tribunal within a specified
period; if concerning proceedings that can commeviteout petition, the court shall
issue a decision on the commencement of proceedlingss is particularly
significant because prosecution for domestic vicdemequires the consent of the
victim: “criminal proceedings cannot start andthie case that it has already started,
cannot continue, if the victim did not give his/tbensent or withdrew consent to the
criminal proceedings. This right to withdraw thensent to criminal proceedings
pertains to specific crimes, such as violence agdime person, damage of health,
limitation of personal freedom and rape.”

Member states that pursue an aggressive proseaqpiilicy, giving the victim no
right to withdraw consent, such as Portugal, Spaid the UK, link the protection
measures to the criminal procedure and may imgus® inot only on request of the
victim, but also when they are deemed in the publierest, and then possibly even
against the explicit wish of the victim.

Finally, there are a few member states, notablyeGreand Monaco, which have
introduced a mediation procedure in the criminal &n domestic violence. There is
no mention in the databases of measures to ensersafety of women in case of
mediation proceedings.

D) Specific Laws on Protection of Women against violence: description
not availablein detail

In the databases, a number of recent laws aretegptiat aim at protection from
domestic violence, but either descriptions in Esiglare not yet available or the
descriptions do not give a clear picture of thedittons under which protection are
issued.

For exampleGeorgia reports to the UN database: “Thaw on the Elimination of
Domestic Violence, Protection and Assistance of the Victims of Violence was
prepared and adopted on May 25, 2006. Its aim isr¢ate a foundation for the
protection of the rights and freedoms of family nhems recognizing the equality of
their rights, physical and psychological secutiéggal guarantees for the protection of
family values, as well as protection and rehahibtaof the victims of violence. The
law outlines the main characteristics of domesticlence, specifies legal and
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organizational issues for the identification angnglation of domestic violence, as
well as guarantees for social and legal protectiod assistance of the victims of
domestic violence.” This summary does not explalmtwguarantees of protection
can be given and who is authorized to give them.

Countries with specific laws on domestic violenoattinclude protection orders, or in
which the court is mandated to “impose necessargsares” either directly or by

way of confirming the actions of another authostich as the police, include Greece
(2006) Ireland (2002), Romania (2003) San Marin80@), the former Yugoslav

Republic of Macedonia (2004), the Ukraine (20019r Ehese member states, the
present level of information is insufficient to iggs them clearly to the above

categories.

There are also a number of procedural laws intetaledsure that protection is given
effectively and quickly, for example in Croatia aindMalta; these would need to be
studied in the context of the legal system conakrne

E) Remarks

A number of questions are raised that cannot bevenesl in the present cross-
national overview.

If protection orders depend on criminal prosecytiand without some protection

women are prevented from testifying by realistiarfef reprisals or intimidation, it

seems likely that neither protection orders norafieation will occur. Do some

member states have legal provisions to resolvedifemima?

Under what circumstances should restraining oregta@n orders be imposed by
authorities or initiated by third parties withobetagreement of the victim or against
her wishes?

The police duty to protect citizens from imminenander justifies temporary

measures against the wishes of the endangerethpeesin the case of fire or flood.
For domestic violence, there is no defined poinemwtanger is past. At what point in
time does protective intervention cross the lin® imfringement of fundamental

rights of women?

When measures of protection require court decisibiosv can legal frameworks

ensure that the measures are rapid and effectiatuding enforcement) and thus
provide real safety?

3) Laws obliging the state to provide servicesto support victims

75.

76.

The decisions of the United Nations Committee anElimination of Discrimination
against Women (CEDAW) on the cases against Auatrh Hungary made it clear
that states party to the convention are obligepréwide women effective protection
against violence in every individual case. While tack of adequate police response
was a main aspect of these cases, provision ofcesnsuch as places of safety,
competent information and advice can be undersinathe context as part of the
human rights obligations of the state.

The data bases provide relatively little information legislative guarantees for
services and support (note that this is differeotnf mapping the actual provision of
services!), and there does not seem to be a wigledpmderstanding that this kind of
legislation, interwoven as it is with the systemsotial services that states generally
offer, is needed. Monitoring surveys have genenmadlyasked about such legislation.
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Denmark does, however, report to the UN database lawsdee to give women
who suffer domestic violence the right to services:

“In 2004, the Danish Government introduced a neticlarinto the Act of Social

Service containing the duty for municipalities t@yide temporary accommodation
facilities for women who have been exposed to vioge threats of violence or a
corresponding crisis in relation to family or cotliation relationship. The woman
may be accompanied by children and will receivee @ard support during their stay.

Shelters or temporary accommodation facilitiesreoefree of charge for the woman
and her children. The municipality council shaipslate a tariff for each individual

municipality service. The state shall reimburse 5@%0the costs incurred by
municipal authorities in respect of accommodatianilities under article 109. In

certain cases a dispensation for the payment shgesor the municipality will cover

the costs.

In 2008 the Danish Government introduced new papw in the Act of Social
Service requiring municipalities to appoint adviséo victims of violence (women
with children). After the women and children's stdya Shelter for battered women,
the advisors assist them into a new life in relatim housing, work, schools, day-care
for the children etc.”

Norway is also planning to introduce shelters as sttutory service.

Legislation in Slovenia and the UK has made woméio Wwave to leave a violent
partner eligible for publicly subsidized housing.

SUMMARY

Legislation in Council of Europe member states mivsgjuently introduces or

regulates protection orders. These focus on imposéstrictions of the apparent
perpetrator of violence to ensure that he doesntdr the dwelling, harass, attempt
to meet or intercept, or to contact the woman whotd be protected. These
restrictions may be imposed by an authority excadfi and the possible duration
varies.

Specific provisions for penalisation of domestiolence as such are less frequent.
Relatively few member states set up legal framewa@dk as to pursue a course of
prosecution and punishment regardless of the wishfee victim, seeing this as both
an obligation of the state and a potential wayabfialy eliminating violence against
women. The reports to the various databases suffugstwith notable exceptions,
relatively little faith is placed in the probabjlibr the utility of obtaining a significant
proportion of convictions.

Legal definitions of domestic violence are rarender-based and tend to define
harmful acts between family members in a very ganeny, in particular using a
framing that includes child abuse and elder absseall. These definitions are often
to be found in laws that only lay out civil law procedural remedies, and thus do not
have a clear application to criminal law. With theoader definitions it may be
guestioned how far they could actually be impleradnito criminal law. As a result,
the protective measures are legally not well aldimd with the penal codes.
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Across a wide variety of approaches, there seetmetsome “spheres of affinity”
within Europe; thus, the definition of violence agd a spouse or ex-partner as an
aggravated offence seems widespread in Frenchdisgeakuntries and countries
with affinities to the French legal tradition, wdithe model based on coordinating
policing with civil-law options has spread across German-speaking countries and
their neighbours. Member states that joined thenCibwof Europe after 1990 are
more likely to institute a legal definition of doste violence, which seems to be
found useful in lending private violence the statisa matter of public interest.

The possibility of establishing the victim’s rigtd safety, protection, services and
justice in a legal framework seems to have receiles$ attention than more
conventional frameworks.



