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Item 1: Opening of the meeting, adoption of the agenda and order of
business

1. Drafting Group B on the reform of the Court (GT-GDR-B) held its 1% meeting in
Strasbourg from 12-14 September 2012. The list of participants appears at Appendix I. The
agenda, as adopted, appears at Appendix II. The Group elected Mr Rob LINHAM (United
Kingdom) as Chairperson and Mrs Denise RENGER (Germany) as Vice-chairperson.

Item 2: Terms of reference

2. The Group exchanged views on its terms of reference and how to fulfil them, recalling
the decisions taken by the Committee of Ministers following the Brighton Conference (doc.
CDDH(2012)008) and the subsequent guidance given by the CDDH at its 75" meeting (19-22
June 2012, doc. CDDH(2012)R75), including its organisation of the various elements of
follow-up to the Brighton Conference (doc. CDDH(2012)009REV.)

Item 3: Draft Protocol No. 15

3. The Group examined and provisionally approved draft text for Protocol No. 15 to the
ECHR, as it appears in the Addendum. It did so in accordance with a general preference for
clarity, transparency, simplicity and brevity throughout.

4. During its discussions, the Group considered certain issues to be outside its terms of
reference or insufficiently supported, and therefore decided not to include them in the draft
text. It wished nevertheless to record these discussions in its meeting report.

i.  In connection with the reduction in the time limit for submitting applications, it was
suggested that Protocol No. 15 could also define more precisely what type of
document should be submitted within the time limit. In this connection, the Group
took note of information from the Registry concerning the Court’s on-going pilot
project on strict application of Rule 47 of the Rules of Court and the possibility of this
approach becoming generalised. The proposal was, however, considered to fall outside

the Group’s terms of reference and to be potentially too time-consuming to examine
further.

ii. In connection with the removal of the parties’ right to object to a Chamber’s
relinquishment of a case to the Grand Chamber, it was suggested that Article 30 of the
Convention be further amended to replace the expression “inconsistent with a
judgment previously delivered by the Court” with the expression “inconsistent with
the well-established case-law of the Court”. This proposal was considered to reflect a
real concern in relation to the current wording of Article 30, the term “judgment”
being arguably too narrow, but to be outside the Group’s terms of reference as not
consequential to the principal amendment.

1ii.  Also in connection with the removal of the parties’ right to object to a Chamber’s
relinquishment of a case to the Grand Chamber, it was proposed that Chambers should
be required first to rule on admissibility before relinquishing jurisdiction. The Group
decided not to retain this proposal.

iv.  Also in connection with the removal of the parties’ right to object to a Chamber’s
relinquishment of a case to the Grand Chamber, it was suggested that a Chamber’s
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decision to relinquish jurisdiction should be taken unanimously, rather than by
majority decision as is now the case. This proposal was considered not to be a
consequential amendment, as it was contrary to the underlying aim of the principal
amendment (i.e. to facilitate relinquishment in appropriate cases).

Also in connection with the removal of the parties’ right to object to a Chamber’s
relinquishment of a case to the Grand Chamber, it was proposed that, where such
relinquishment occurs, an unsuccessful party before the Grand Chamber should be
able to ask the Grand Chamber to reconsider its decision or judgment. The Group
decided not to retain this proposal.

Also in connection with the removal of the parties’ right to object to a Chamber’s
relinquishment of a case to the Grand Chamber, it was suggested that the Court should
seek the parties’ views on relinquishment and give reasons for its decision. These
proposals were considered not to be a consequential amendment, as they were
contrary to the underlying aim of the principal amendment.

In connection with the new age requirements for judges of the Court, the Group asked

for a request to be transmitted to the Secretariat of the Parliamentary Assembly to provide
information about how the new rules would operate in respect of the election procedure,
particularly in respect of nominated candidates who are approaching the age of 65 years at the
time of their election.

Item 4: Draft Protocol No. 16

6.

The Group examined the proposals made by the Dutch and Norwegian experts

(doc. GT-GDR-B(2012)005). It structured its discussions around the following questions:

ii.

Who can request an advisory opinion (Article 1(1) in doc. GT-GDR-B(2012)005)?
The Group considered that only domestic courts or tribunals should be able to request
the Court to give an advisory opinion; there was no support for including any other
authority, such as national governments. As to the definition of relevant domestic
courts or tribunals, the Group agreed that each State should be required to specify a
limited number of its domestic courts and tribunals upon accession to the Protocol,
subject to certain constraints; it instructed the Secretariat to consult the Treaty Office
on the technicalities involved in making this specification. Most experts preferred that
only the “highest” courts or tribunals should be included, with further elaboration of
this term to be given in the Explanatory Report, including on the significance of
different legal systems and the fact that States would have a margin within which to
specify such courts or tribunals. There was insufficient support to retain the further
prescription that only those courts or tribunals “against whose decisions there is no
judicial remedy under national law” should be specified, as this approach did not
work consistently across all legal systems.

In what cases can an advisory opinion be requested (Article 1(1))? The Group
considered that the circumstances in which an advisory opinion could be requested
should be limited. This could be done on the basis of the wording of Article 43(2) of
the Convention on referral to the Grand Chamber: “if the case raises a serious
question affecting the interpretation or application of the Convention of the Protocols
thereto, or a serious question of general importance”, with the possible exception of
the final seven words. In this connection, it asked the Secretariat to obtain for the next
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meeting information on the Court’s practice in applying Article 43(2). There should
also be an explicit requirement for a link to a specific case at national level. There was
some support for the Court’s proposal (“questions of principle or of general interest
relating to the interpretation of the rights and freedoms defined in Section I of the
Convention and the protocols thereto). It noted that the CDDH’s alternative proposal
(“cases concerning compatibility with the Convention of legislation, a rule or an
established interpretation of legislation by the Court”) would require further
modification. There was some strong opposition to the option reading “issues
revealing a potential systemic or structural problem relating to the interpretation of the
rights and freedoms defined in Section I of the Convention and the protocols thereto™.

What does the requesting authority have to do (Article 1(2))? The Group considered
that two issues arose for possible inclusion in a request for an advisory opinion: the
factual and legal context and the requesting authority’s own view on the legal issue. It
noted that some highest domestic courts that might appropriately request advisory
opinions had no competence to establish facts. It considered that it should not be
compulsory for the requesting authority to give its own view. Taking note of the
Information Note on references from national courts for a preliminary ruling [of the
Court of Justice of the European Union (OJEU 2011 C 160, P.1), it considered that
the necessary requirements could met by a formulation such as “The requesting court
or tribunal should provide the relevant legal and factual background to the request as
well as the reasons prompting it’, with further explanation of the nature of the
relevant background given the Explanatory Report. The Group agreed to return to this
issue in further detail at its next meeting.

Can the Court refuse a request for an advisory opinion? If so, must it give reasons?
(Article 1(1)-(3)) The majority agreed that the Court should have some discretion to
refuse requests. This discretion should not be unfettered: the grounds for exercising it
should be specified. These grounds should not include reference to the Court’s
workload. Different views were expressed on whether and how to refer to possible
interference with the right of individual application. The Group considered that it may
be necessary to expand the grounds for the Court exercising its discretion beyond the
substantive (see ii. above) and procedural (see iii. above) grounds. On the Court’s
procedure, the Group felt that the text should mention the role of the five-judge panel
of the Grand Chamber (see further under vi. below) in deciding on requests. It
retained the following possible wording: “A panel of five judges of the Grand
Chamber shall decide whether, having regard to the legal issues raised, to accept the
request for an advisory opinion’; to which it may be necessary to add reference to the
national judge sitting on the five-judge panel, although this latter point could perhaps
instead be included in the Explanatory Report. In order to achieve these aims, the
Group asked the Secretariat to restructure Article 1(1)-(3) in line with Article 43 of
the Convention. The Group felt that the Court should give reasons for any refusal,
although this would not be reflected in the Protocol but rather in the Explanatory
Report.

How should the Court consider an advisory opinion (Article 1 (4)-(5))? The Group
agreed that the Grand Chamber of the Court should consider accepted requests for
advisory opinions. The proceedings not being adversarial, no party would
automatically be invited to make submissions. The Government of the High
Contracting Party from which the request was made, however, would have the right
(but not an obligation) to submit written comments or to take part in any hearing. The
Court would determine whether any other parties, including the parties to the
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domestic proceedings, should be invited to make such submissions and to take part in
any hearing (cf. Article 36(2) of the Convention). The Court would decide whether a
hearing was necessary. The Explanatory Report should mention that the requesting
court or tribunal would implicitly have the right to withdraw a request, and that the
Court should inform the High Contracting Party concerned of the acceptance of any
requests made by its courts or tribunals. The Group felt that it was not necessary to
refer to prioritisation of requests for advisory opinions, which would be left to the
Court as is generally the case.

What form should an advisory opinion take (Article 2)? The Group agreed that the
relevant provision should be based on Article 49 of the Convention. The Court should
also communicate an advisory opinion to the High Contracting Party whose court or
tribunal had requested it. It need not communicate it to the Committee of Ministers, as
there would be no supervision of its execution. The advisory opinion should be
published (cf. Article 44(3) of the Convention and the Court’s practice as set out in
Rules 77 and 78 of the Rules of Court).

In what languages should requests be made and advisory opinions issued? The Group
noted that domestic courts were required to work in national official languages, which
often did not include English or French (the official languages of the Court): they
could neither formulate in non-official languages requests for advisory opinions nor
admit to their proceedings advisory opinions in non-official languages. The Group
noted that the Court would be able to process requests in languages other than English
or French, as it did for individual applications. It was suggested that the requesting
court or tribunal should be responsible for preparing or commissioning a certified
translation of an advisory opinion for admission to the domestic proceedings. The
Group decided to contact the members of the plenary Committee of experts on the
reform of the Court (DH-GDR) to ascertain whether any member States would have
problems preventing the admission into domestic proceedings of an advisory opinion
not in a national official language, and whether those problems would require
resolution in the Protocol itself.

When should the Protocol come into force, and should it have a “trial period” (Article
5)? The Group considered that the Protocol should come into force following a
minimum number of ratifications; if possible, only one: the Secretariat was instructed
to enquire of the Treaty Office whether this was possible and if not, why not. It was
noted that the issue of the minimum number of ratifications is closely linked to the
effect of an advisory opinion in respect of later cases against other High Contracting
Parties. The Group decided to return to this issue at its next meeting. The Group
considered that there should not be a “trial period” during which States could decide
whether or not to maintain the new procedure thereafter.

Item 5: Organisation of future work

7.

The Group, with the aim of fulfilling its terms of reference at its next meeting,

organised its future work as follows:

1.

Experts were invited to submit to the Secretariat (david.milner@coe.int) by Friday 28
September any written comments on the draft Protocol No. 15, as provisionally
approved, in particular its Articles 1, and 8(1) and (3).
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The Secretariat was instructed to prepare a preliminary draft explanatory report on
draft Protocol No. 15, as provisionally approved.

The Secretariat was instructed to prepare in accordance with the above conclusions
(see Item 4) revised text for draft Protocol No. 16, to be distributed in advance of the
next meeting.

The Secretariat was instructed to prepare elements for a preliminary draft explanatory
report on draft Protocol No. 16, to the extent examined so far.

Experts were invited to submit to the Secretariat (david.milner@coe.int) by Friday 28
September any written comments on the following outstanding questions concerning
draft Protocol No. 16: what is the effect of an advisory opinion in respect of the
domestic case in respect of which it has been requested, and on the right of individual
application to the Strasbourg Court of parties to proceedings in that case? What is the
effect of an advisory opinion in respect of later cases against the same High
Contracting Party? What is the effect of an advisory opinion in respect of later cases
against other High Contracting Parties?
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Appendix [
List of participants
MEMBERS / MEMBRES
ANDORRA/ANDORRE

M. Andreu JORDI, Représentant permanent adjoint, Représentation permanente d’Andorre auprés du
Conseil de I’Europe, 10, avenue du Président Robert Schuman 67000 Strasbourg

DENMARK/DANEMARK
Mr Mads Mpgller LANGTVED, Danish Ministry of Justice, Constitutional Law and Human Rights
Division, Slotsholmsgade 10, DK-1216 Copenhagen K

FINLAND/FINLANDE
Mr Arto KOSONEN, Government Agent, Director, Unit for Human Rights Court and Conventions,
Legal Service, Ministry of Foreign Affairs, P.O. Box 411, FI-00023 Government

FRANCE
Mme Emmanuelle TOPIN, Conseiller, Direction des affaires juridiques, Sous-direction des
droits de I’Homme, Ministére des affaires étrangéres, 57 boulevard des Invalides, F-75007 Paris

GERMANY / ALLEMAGNE

Ms Denise RENGER, Vice-chairperson of the GT-GDR-B / vice-présidente du GT-GDR-B, Legal
Officer, Unit IV C 1, Human Rights Protection, Federal Ministry of Justice, Mohrenstrasse 37, 10117
Berlin

GREECE/GRECE
Ms Ourania PATSOPOULOU, Senior Adviser, Deputy to the Permanent Representative, Permanent
Representation of Greece to the Council of Europe, 21, place Broglie - 67000 Strasbourg

ITALY/ITALIE

M. Galileo D’AGOSTINO, Magistrat, Dipartimento per gli Affari di Giustizia, Ministero della Giustizia,
Via Arenula, 70, 00186 Roma

E-mail: galileo.dagostino(@giustizia.it

LUXEMBOURG
Mme Anne KAYSER-ATTUIL, Représentante permanente adjointe, Représentation permanente du
Luxembourg aupres du Conseil de I’Europe, 65, allée de la Robertsau - 67000 Strasbourg

LATVIA /LETTONIE
Ms Inga REINE, Legal Advisor, Permanent Representation of the Republic of Latvia to the European
Union, avenue des Arts 23, B-1000, Brussels, Belgium

THE NETHERLANDS / PAYS-BAS
Mr Martin KUIJER, Senior legal adviser human rights law, Ministry of Justice, Legislation Department,
room H.511, Schedeldoekshaven, P.O. Box 20301, 2500 BZ The Hague

Ms Frangoise SCHILD, Legal counsel, International Law Division, Human Rights Cluster, Ministry
of Foreign Affairs of the Netherlands, P.O. Box 20061, 2500 EB The Hague

NORWAY/NORVEGE
Mr Morten RUUD Special Adviser Ministry of Justice Box 8005 DEP 0030 OSLO, Norway
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POLAND/POLOGNE

Ms Marta KACZMARSKA, Senior Expert, Department for the Proceedings before International
Human Rights Protection Bodies, Ministry of Foreign Affairs of Poland, Al. J. Ch. Szucha 23, 00-580
Warsaw

ROMANIA/ROUMANIE
Mr Stefan LUCA, Lawer, Directorate of Government Agent, Ministry of Foreign Affairs, 14 Aleea
Modrogan, Sector 1, Bucarest

RUSSIAN FEDERATION / FEDERATION DE RUSSIE

Mr Nikolay MIKHAILOV, Office of the Representative of the Russian Federation at the
European Court of Human Rights, Deputy Head, Ministry of Justice of the Russian Federation, Zhitnaya
St., 14, 119991 Moscow

Ms Maria MOLODTSOVA, 1% Secretary, Department for International Humanitarian Cooperation and
Human Rights, Ministry of Foreign Affairs, 32/34, Sennaya sq., 119200 Moscow

Mr Vladislav ERMAKOV, Deputy to the Permanent Representative, Chancery, 75 allée de la Robertsau,
67000 Strasbourg

SWEDEN/SUEDE
Ms Sara FINNIGAN Permanent Representation to the Council of Europe, 67, allée de la Robertsau,
67000 Strasbourg

SWITZERLAND/SUISSE

Mr Frank SCHURMANN, Dr. en droit, Agent du Gouvernement Suisse, Département fédéral de justice et
police, Office fédéral de la justice, Représentation devant la CourEDH et le CAT, Bundesrain 20, 3003
Berne

TURKEY / TURQUIE
Ms Halime EBRU DEMIRCAN, Deputy to the Permanent Representative of Turkey to the Council of
Europe, 23, boulevard de 1’Orangerie - 67000 Strasbourg

Mr Okan TASDELEN, Deputy Head of Human Rights Department, Ministry of Justice, Mustafa Kemal
Mah. 2151. Cad. No: 34/A Sogiit6zi’ ANKARA

Ms Géniill BASARAN ERONEN, Deputy to the Permanent Representative of Turkey to the Council of
Europe, 23, boulevard de 1’Orangerie - 67000 Strasbourg

UNITED KINGDOM / ROYAUME-UNI
Mr Rob LINHAM, Chairperson of the GT-GDR-B, Head of Council of Europe Human Rights Policy,
Ministry of Justice, 102 Petty France, London SW1H 9AJ

OBSERVERS / OBSERVATEURS

Holy See / Saint-Siége
Mr Grégor PUPPINCK, Mission permanente du Saint-Siége aupres du Conseil de I’Europe, 4 quai
Koch 67000 STRASBOURG

Mme Andreea POPESCU, Mission permanente du Saint-Si¢ge aupres du Conseil de 1’Europe, 4 quai
Koch 67000 STRASBOURG

Amnesty International
Mr Johannes HEILER, Assistant Advocate, International Advocacy Program, Amnesty International,

Peter Benenson House, 1 Easton Street, London WC1X 0DW
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Conference of INGOs of the Council of Europe / Conférence des OING du Conseil de I’Europe
Mme Annelise OESCHGER, Présidente de la Commission droits de 'hnomme de la Conférence des
OING

International Commission of Jurists (ICJ) / Commission internationale de Juristes (CIJ)
Mr Roisin PILLAY, Senior Legal Adviser,Europe Programmelnternational Commission of Jurist, PO
Box 9, 33 Rue des Bains, CH - 1211 Geneva 8

Registry of the European Court of Human Rights / Greffe de la Cour européenne des droits de
I’homme

Mr John DARCY, Conseiller du président et du greffier / adviser to the President and the Registrar,
Private Office of the President, European Court of Human Rights, Cabinet du Président, Cour
européenne des droits de I’homme

SECRETARIAT

DG I - Human Rights and Rule of Law / Droits de ’Homme et Etat de droit
Council of Europe / Conseil de I'Europe, F-67075 Strasbourg Cedex

Mr Jorg POLAKIEWICZ, Head of Human Rights Policy and Development Department /
Chef du Service des politiques et du développement des droits de ’Homme

Mr Alfonso DE SALAS, Head of the Human Rights Intergovernmental Cooperation Division / Chef de
la Division de la coopération intergouvernementale en mati¢re de droits de I’Homme, Secretary of the
CDDH / Secrétaire du CDDH

Mr David MILNER, Administrator / Administrateur, Human Rights Intergovernmental Cooperation
Division / Division de la coopération intergouvernementale en matiére de droits de 1’Homme,
Secretary of the DH-GDR / Secrétaire du DH-GDR

Mme Virginie FLORES, Lawyer / Juriste, Human Rights Intergovernmental Cooperation Division /
Division de la coopération intergouvernementale en matic¢re de droits de ’Homme

Mlle Haldia MOKEDDEM, Assistant / Assistante, Human Rights Intergovernmental Cooperation
Division / Division de la coopération intergouvernementale en matiére de droits de I’Homme

INTERPRETERS/INTERPRETES
Ms Sally BAILEY-RAVET

Ms Corinne McGEORGE

Mr Christopher TYCZKA
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Appendix 11

Agenda (as adopted)

Item 1:
election of the Chairperson

General background documents

- Draft annotated agenda
- Report of the 75™ meeting of the CDDH (19-22 June 2012)

- Report of the 74™ meeting of the CDDH (7-10 February 2012)

- Report of the 1% meeting of the DH-GDR (17-20 January 2012)
- Brighton Declaration

- Follow-up to the High-level Conference on the Future of the European
Court of Human Rights (Brighton, 18-20 April 2012)

Information document

- Committee  of  Ministers’  Resolution = CM/Res(2011)24  on
intergovernmental committees and subordinate bodies, their terms of
reference and working methods

Item 2: Terms of reference

Background document

- Report of the 73™ meeting of the CDDH, including the terms of reference
of the CDDH and bodies subordinate to it for the biennium 2012-2013

Item 3: Draft Protocol No. 15

Working documents

- Draft elements for certain of the issues to be addressed in Protocol No. 15
(prepared by the Secretariat)

- Compendium of States’ contributions concerning the reference to the

principle of subsidiarity and the doctrine of the margin of appreciation in
the Preamble to the Convention

Reference document

- Contribution of Greece concerning relinquishment of jurisdiction from the
Chamber to the Grand Chamber (English only)

- Submission of the European Group of National Human Rights Institutions
on draft Protocol No. 15 to the ECHR

Opening of the meeting, adoption of the agenda and order of business, and

GT-GDR-B(2012)0J001

CDDH(2012)R75

CDDH(2012)R74
+ Addenda I & 11

DH-GDR(2012)R1
CDDH(2012)007

CDDH(2012)009REV.

CDDH(2011)012

CDDH(2011)R73 &
Appendix VIII

GT-GDR-B(2012)001

GT-GDR-B(2012)002

GT-GDR-B(2012)003

GT-GDR-B(2012)007
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- Joint preliminary comments on the drafting of Protocols 15 and 16 to the DH-GDR(2012)008
ECHR (submitted by Amnesty International, the International Commission
of Jurists et al) (English only)

Item 3.1: Shortening to four months the time limit under Article 35(1) of the Convention
within which an application must be made to the Court

Item 3.2: Amending Article 35(3)(b) of the Convention to remove the words “and
provided that no case may be rejected on this ground which has not been duly considered by a
domestic tribunal”

Item 3.3: Amending Article 30 of the Convention to remove the words “unless one of the
parties to the case objects”

Item 3.4: Amending Article 23(2) of the Convention to replace the age limit for judges
by a requirement that judges must be no older than 65 years of age at the date on which their
term of office commences

Item 3.5: Including a reference to the principle of subsidiarity and the doctrine of the
margin of appreciation in the Preamble to the Convention

Item 4: Draft Protocol No. 16

Working documents

- Draft elements for Protocol No. 16 (submitted by the experts of The GT-GDR-B(2012)005
Netherlands and Norway)

Background documents

- Advisory opinions: Brighton Declaration negotiations (paper by the United GT-GDR-B(2012)006
Kingdom expert)
- CDDH Report on measures to enhance relations between the Court and CDDH(2012)R74

national courts (Appendix V to the CDDH Final Report on measures Addendum I, Appendix V
requiring amendment of the Convention)

- Court’s Reflection Paper on the proposal to extend the Court’s advisory #3853038
jurisdiction
- Joint preliminary comments on the drafting of Protocols 15 and 16 to the DH-GDR(2012)008

ECHR (submitted by Amnesty International, the International Commission
of Jurists et al)

Item S: Organisation of future work
Item 6: Other business

Item 7: Adoption of the conclusions and meeting report
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