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General introduction

Since its foundation in 1949, the Council of Europe has prepared more than 200
conventions, building a significant common European legal heritage.

The Secretary General decided to take stock of the situation of the Council of Europe's
conventions and has therefore drafted a report on the review of Council of Europe
conventions (SG/Inf(2012)12, 12 May 2012). This exercise serves several purposes:

- draw up a list of key conventions which can provide a common legal platform for all

member States in the fields of Human Rights, the Rule of Law and Democracy;

- identify those conventions which need updating in order to retain or increase their
relevance over the next ten years;

- identify ways of promoting accession to the relevant conventions by non-member
States;

- suggest measures which might increase the relevance, the visibility of, and the
number of Contracting Parties to, Council of Europe conventions.

At its 1168th meeting (10 April 2013), the Committee of the Ministers took note of the
Secretary General’s report and instructed the steering and ad hoc committees to carry out
an examination of the conventions for which they have been given responsibility, in order to:
- propose ways of improving the visibility, impact and efficiency of some or all of the
conventions for which they have been given responsibility;
- draw the attention of member States to the relevant conventions;
- where necessary, identify any operational problems or obstacles to ratification of the
relevant conventions, and draw the attention of member States to reservations;
- encourage States to regularly examine the possibility and/or desirability of becoming
a Party to new Council of Europe conventions;
- assess the necessity or the opportunity of drafting amendments or additional
protocols to the conventions for which they have been given responsibility or drafting
supplementary conventions.

At its 65" plenary meeting (2-5 December 2013), the CDPC took note of these two
documents. On 7 and 8 April 2014, the Bureau of the CDPC decided to instruct the
Secretariat to prepare a document containing all relevant information on the conventions
within the CDPC'’s responsibility.

This document aims to, in a first part, provide general information on the Conventions, which
are under the CDPC’s direct responsibility. In a second part, some points for consideration
will be offered on each of these Conventions.

Due to their recentness, three Conventions have been excluded from the present document,
considering that it is not yet possible to make an assessment. These are:
- Council of Europe Convention on preventing and combating violence against women

and domestic violence (CETS No.: 210) entered into force on 1% August 2014;

- Council of Europe Convention on the counterfeiting of medical products and similar
crimes involving threats to public health (CETS No.: 211), which has not yet entered
into force;

- Council of Europe Convention to combat trafficking in human organs which will be
opened for signature only in March 2015.
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Part 1: General information on the Conventions

1) European Convention on the Punishment of Road Traffic Offences (CETS No.
52)

The Convention aimed to address the increase, in the 1990’s, in road traffic between Parties
and the dangers consequent upon the violation of rules designed to protect road users. It

sets out a framework of mutual co-operation for more effective punishment of road traffic
offences in the territories of the Parties.

The Convention derogates from the principle of territoriality by empowering a Party in whose
territory a road traffic offence has been committed to choose between instituting proceedings
itself or requesting the State of residence of the offender to prosecute the offence.

A list of offences to which the Convention applies appears in Annex 1 of the Convention,
named the "Common Schedule of Road Traffic Offences".

Open for signature by the member States of the Council of Europe, in Strasbourg, on 30
November 1964.

Entry into force: 18 July 1972.
Number of signatures: 15 Member States of the Council of Europe.

Number of ratifications: 5 Member States of the Council of Europe.


http://www.conventions.coe.int/Treaty/Commun/QueVoulezVous.asp?NT=052&CM=8&DF=02/06/2014&CL=ENG
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2) European Convention on the Compensation of Victims of Violent Crimes (CETS
No. 116)

This Convention puts upon States that become a Party to it the obligation to compensate the
victims of intentional and violent offences resulting in bodily injury or death. The obligation to
compensate is limited to offences committed on the territory of the State concerned,
regardless of the nationality of the victim.

Open for signature by the member States of the Council of Europe, in Strasbourg, on 24
November 1983.

Entry into force: 1 February 1988.
Number of signatures: 32 Member States of the Council of Europe.

Number of ratifications: 25 Member States of the Council of Europe.


http://www.conventions.coe.int/Treaty/Commun/QueVoulezVous.asp?NT=116&CM=8&DF=02/06/2014&CL=ENG
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3) European Convention on Offences relating to Cultural Property (CETS No. 119)

Based on the concept of common responsibility and solidarity in the protection of European
cultural heritage, the Convention aims to protect cultural property against criminal activities.
To achieve this objective the Parties undertake to enhance public awareness of the need for
protection, to co-operate in the prevention of offences against cultural property, to
acknowledge the seriousness of such offences and to provide for adequate sanctions or
measures with a view to co-operating in the prevention of offences relating to cultural
property and in the discovery of cultural property removed.

Open for signature by the member States of the Council of Europe, in Delphi, on 23 June
1985.

Entry into force: The Convention will enter into force after 3 ratifications.
Number of signatures: 6 Member States of the Council of Europe.

Number of ratifications: 0.
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4) Convention on Insider Trading (CETS No. 130)

The Convention provides for mutual assistance through the exchange of information
between those responsible at national level for the surveillance of stock exchange
transactions in order to discover and identify as rapidly as possible the preparation of
irregular operations of insider trading.

Parties may, by simple declaration, extend this mutual assistance machinery to the search
for those responsible for other irregular deals which could adversely affect equal access to
information for all stock market traders or the quality of the information supplied to investors
in order to ensure honest dealing (fraudulent financial operations, "rigging" of stock market
prices, "laundering" of the proceedings of crime, etc.).

The Parties undertake to afford each other the widest measure of mutual assistance in
criminal matters relating to offences involving insider trading.

Open for signature by the member States of the Council of Europe, in Strasbourg, on 20
April 1989.

Entry into force: 1 October 1991.
Number of signatures: 9 Member States of the Council of Europe.

Number of ratifications: 8 Member States of the Council of Europe.
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5) Protocol to the Convention on Insider Trading (CETS No. 133)

The Protocol allows Parties which are members of the European Union to apply Union rules
and therefore not to apply the rules arising from this Convention (ETS No. 130) except in so
far as there is no Union rule governing the particular subject concerned.

Open for signature by the member States of the Council of Europe signatories to the
Convention, in Strasbourg, on 11 September 1989.

Entry into force: 1 October 1991.
Number of signatures: 9 Member States of the Council of Europe.

Number of ratifications: 8 Member States of the Council of Europe.


http://www.conventions.coe.int/Treaty/EN/Treaties/Html/130.htm
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6) Convention on the Protection of Environment through Criminal Law (CETS No.
172)

The Convention is aimed at improving the protection of the environment at European level
by deterring behaviour which is most harmful to it and at harmonising national legislation in
this field.

This legal instrument establishes as criminal offences a number of acts committed
intentionally or through negligence where they cause or are likely to cause lasting damage to
the quality of the air, soil, water, animals or plants, or result in the death of or serious injury
to any person.

It defines the concept of criminal liability of natural and legal persons, specifies the measures
to be adopted by states to enable them to confiscate property and define the powers
available to the authorities, and provides for international co-operation.

The sanctions available must include imprisonment and pecuniary sanctions and may

include reinstatement of the environment, the latter being an optional provision in the
Convention.

Another major provision concerns the possibility for environmental protection associations to
participate in criminal proceedings concerning offences provided for in the Convention.

Open for signature by the member States of the Council of Europe and the non-member
States which have participated in its elaboration, in Strasbourg, on 4 November 1998.

Entry into force: This Convention will enter into force after 3 ratifications.
Number of signatures: 14 Member States of the Council of Europe.

Number of ratifications: 1 Member State of the Council of Europe.
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Part Il: Points for consideration on the Conventions

1) European Convention on the Punishment of Road Traffic Offences (CETS No.
52)

The European Convention on the Punishment of Road Traffic Offences was opened for
signature by the Council of Europe member States on 30 November 1964. It came into force
on 18 July 1972. It has currently been signed by 10 Member States' and ratified by five of
them?. Originally envisaged as a response to the growing number of vehicles in circulation
and the resulting offences, the state of signatures and ratifications fifty years after its
opening for signature is disappointing.

Currently no statistics exist on road crime at Council of Europe level. The European Union
produces an annual list of the number of people killed on the roads. In 2013, the statistics
showed that on average, 70 people die every day on European roads®. It is therefore a wide-
reaching phenomenon. However, these statistics are general and do not include an overview
of road crime. It is not proven that all fatal road accidents are linked to wrongful acts, nor is it
proven that every wrongful act inevitably results in death. Furthermore, these figures do not
take into account the international element needed to justify taking measures at a European
level.

It is true that the international element is a key element to take into consideration in road
security. The figures given by the European Commission* in November 2013 are alarming; if
non-resident drivers represent 5% of all road traffic in the European Union, they are
nevertheless responsible for 15% of crimes of speeding. Furthermore, the driver of a
registered vehicle abroad is three times more likely to commit a crime than a resident in the
country of registration of his/her vehicle. Lastly, the European Union notes that in countries
like France, where tourism and transit are important, speeding committed by non-residents
represer;ts 25% of crimes committed and can reach as high as 40-50% at certain times of
the year”.

. The European Convention on the Punishment of Road Traffic Offences

The Council of Europe places itself as a leader on this subject. In fact, the European
Committee on Crime Problems (CDPC), following its creation by the Committee of Ministers
of the Council of Europe, focused on the danger presented by violations of road traffic
regulations.

The CDPC therefore appointed a working party to elaborate a preliminary draft convention
which allows the creation of a close link of solidarity on the subject of punishment of road
traffic offences between member States. This preliminary draft was presented to the
Committee of Ministers in 1961. They decided to open the Convention to signature at its
134" reunion in October 1964.

The Convention intends to address the fact that offenders to different non-resident highway
codes avoid their obligations upon return to their country of residence. Also it establishes a

! Germany, Austria, Belgium, Cyprus, Denmark, France, Georgia, Greece, Italy, Luxembourg,
Netherlands, Portugal, Romania, Sweden and Turkey

2 Cyprus, Denmark, France, Romania and Sweden

3 http://europa.eu/rapid/press-release_IP-14-341_en.htm

* http://ec.europa.eu/transport/newsletters/2013/11-08/articles/cbe_memo_en.htm (English only)

® The English version says the “very busy periods of the year”, we can think of school holidays, but
also the tourist periods such as summer or during the period of winter sports

-10 -


http://www.conventions.coe.int/Treaty/Commun/QueVoulezVous.asp?NT=052&CM=8&DF=02/06/2014&CL=ENG
http://ec.europa.eu/transport/newsletters/2013/11-08/articles/cbe_memo_en.htm

CDPC (2014) 14

double derogation from the principle of territory usually fixing the competent tribunal and the
competent criminal law. It thus gives competence to the State of residence of the perpetrator
of a road offence to pursue an offence committed on the territory of another state regardless
of the nationality of the offender. It also offers the possibility to the State of residence to
enforce the sentence handed down in the State of the offence itself.

The Convention is divided into five sections and is completed by two annexes.

Section | lays down the fundamental principles. This section authorises the State of
residence to pursue an offence committed on the territory of another State or to enforce a
sanction which has become definitive outside of its jurisdiction. Section | equally defines the
applicable law in these situations®.

Section |l is dedicated to the prosecution in the State of residence. It permits, in particular,
the supply of information in relation to the time-limits for court action and also the legal value
of documents issued in the State in which the prosecution occurred.

Section Il addresses enforcement in the State of residence. The principle of non bis in idem
is invoked here, as well as the question of payment of fines. One article foresees for
example the situation of non-payment of a fine and the recourses available in the State of
residence to obtain that payment.

Section IV lays down “general provisions”. It foresees particularly the question of costs of
proceedings, but also the question of exchange of information between the different States,
particularly concerning the final decision given.

Finally, Section V contains the final provisions.

It is interesting to note that the core of the Convention is found in annex 1. This annex aims
to determine the “Common Schedule of Offences”, to know the offences covered by the
Convention. Seven offences are covered by the Convention:

Manslaughter or accidental injury on the roads.

"Hit and run" driving, i.e., the wilful failure to carry out the obligations placed

on drivers of vehicles after being involved in a road accident.

3. Driving a vehicle while:

a. intoxicated or under the influence of alcohol;
b. under the influence of drugs or other products having similar effects;
c. unfit because of excessive fatigue.

4. Driving a motor-vehicle not covered by third-party insurance against damage
caused by the use of the vehicle.

5. Failure to comply with a direction given by a policeman in relation to road
traffic.

6. Non-compliance with the rules relating to:

a. speed of vehicles;

b. position and direction of vehicles in motion, meeting of oncoming
traffic, overtaking, changes of direction and proceeding over level
crossings;

c. right of way;

d. traffic priority of certain vehicles such as fire-engines, ambulances and
police vehicles;

€. signs, signals and road markings, in particular "stop" signs;

N —

6 Concerning the definition of the offence, the law of the State of the offence is applicable. Concerning
prosecution and execution, it is the laws of the State of residence which apply.

-11 -
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f. parking and halting of vehicles;
g. access of vehicles or classes of vehicles to certain roads (for example,
on account of their weight or dimensions);
h. safety devices for vehicles and loads;
i. marking descriptive (signalisation) of vehicles and loads;
j- lighting of vehicles and use of lamps;
k. load and capacity of vehicles;
I. registration of vehicles, registration plates and nationality plates.
7. Driving without a valid licence.

Annex Il, offers the possibility to States to make reservations.

Il Points for consideration on the European Convention on the Punishment of
Road Traffic Offences

A number of elements concerning the European Convention on the Punishment of Road
Traffic Offences are noteworthy.

i) An unusual convention

Firstly, placing the offences in an appendix can seem surprising and so can the choice to not
open the text of the Convention with definitions of key terms. Expressions such as “road
traffic offence” or “traffic rules” are defined in Section V, namely the final provisions.

Furthermore, the rules proposed by the Convention are very different from the rules of
jurisdiction generally used in criminal law. If it is true that to detach jurisdiction is a good
initiative in order to achieve the enforcement of a sanction abroad, this view is not
compatible with the reality of road traffic sanctions imposed. In fact the majority of criminal
sanctions imposed in this domain are fines; other penalties, such as imprisonment are
reserved for the most serious offences. It is difficult to conceive that a State can collect a fine
linked to an offence committed in another State and aims to repair a public disorder which
was caused kilometres away from its territory. In this regard, it is interesting to note that the
possibility is given to States to make a reservation in which they will not apply Section Il of
the Convention, enforcement in the State of residence. France, Denmark and Sweden have
expressly refused to apply Section Il whilst Italy reserves the right to only apply it to
pecuniary sanctions’.

The Convention of the Council of Europe foresees that the request for proceedings is
addressed by the Ministry of Justice of the State of the offence to the Ministry of Justice of
the State of residence. The communications can then be exchanged directly by the
competent authorities. In the age of the Internet and electronic communications, it is worth
asking whether the choice of this channel of communication is still relevant. To envisage a
direct and immediate communication between the competent authorities would allow a
considerable gain in time and money for the member States.

i) Other international instruments

At European level there exist other rules of co-operation on this subject. In observing the
reservations formulated by Denmark, we realise that it applies other provisions in relation to
Sweden, Norway, Finland and Iceland, these being the member countries of the Nordic
Council. These countries co-operate closely on road traffic. In the same manner, bilateral

" These reservations are available at:
http://www.conventions.coe.int/Treaty/Commun/ListeDeclarations.asp?CL=ENG&CM=8&NT=052&DF
=14/11/2014&VL=0

-12 -
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agreements for road traffic offences exist already between France, Luxembourg, Switzerland
and Belgium.

Since 19 June 1990, the Ministers and Secretaries of State reunited in Schengen called for
better cooperation in relation to prosecution of traffic offences as well as the possibility of
reciprocal enforcement of fines.

We can find an Agreement on co-operation in the frame of procedures relating to road traffic
offences® which is part of the Schengen acquis. This fixes a co-operation procedure and
exchange of information on road traffic offences and also effects the question of pecuniary
penalties on the subject.

The European Union is also trying to establish its own rules relating to road traffic offences.
A first attempt was undertaken by Directive 2011/82/EU facilitating the cross-border
exchange of information on road safety related offences® adopted on 25 October 2011. This
establishes a system of exchange of information between member States of the European
Union. However, despite receiving good media coverage, the legal existence of this directive
was only very short. The limit for the transposition of the directive into the different national
legal systems fell due on 7 November 2013. Following action by the European Commission
introduced on 27 January 2012 before the European Court of Justice, Directive 2011/82/EU
was annulled' by a judgement of 6 May 2014, due to the legal basis chosen. All the same
the European Court of Justice chose to keep the effects of the directive "until the entry into
force within a reasonable period of time — which may not exceed twelve months as from the
date of delivery of the judgment — of a new directive based on the correct legal basis”.

The European Union did not delay in taking note of this decision since the European
Commission presented a proposal for a new directive facilitating cross-border exchange of
information on road safety related offences’" on 18 July 2014. The substantive rules of the
proposal for the new directive are not very different from the annulled directive. It mainly
focused on correcting the legal basis of the last directive. A number of elements are
interesting if we make a comparison with the text of the European Convention on the
Punishment of Road Traffic Offences:

- The European Union opts more for creating an information exchange between
authorities, rather than focusing on the enforcement of decision and on the
prosecution as such. Thus it provides the access of authorities of member States to
the relevant information of other member States. Member States whereby the
offence took place can therefore immediately turn towards the person breaking the
road traffic regulations without having to seek the intermediate of the authorities of
the State of registration.;

- The European Union Directive, unlike the Council of Europe Convention, lays down a
model of a letter requesting assistance, but also a letter of notification of an offence™.
Once again, as well as the gain in time and money for the authorities concerned it
also allows it to overcome language barriers. The Council of Europe Convention

8 http://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:41999D0011&from=FR (decision
of the executive Committee deciding the approval of this agreement)

o http://eur-lex.europa.eu/legal-
content/EN/TXT/PDF/?uri=CELEX:32011L0082&qid=1415979178076&from=FR

% Case C-43/12, European Commission against European Parliament, Council of the European
Union
http://curia.europa.eul/juris/document/document.jsf?text=&docid=151775&pagelndex=0&doclang=EN
&mode=Ist&dir=&occ=first&part=1&cid=742186

" http://eur-lex.europa.eu/resource.html?uri=cellar:d3ba20c5-0e5f-11e4-a7do-
01aa75ed71a1.0001.01/DOC_1&format=PDF

12 http://eur-lex.europa.eu/resource.html?uri=cellar:d3ba20c5-0e5f-11e4-a7d0-
01aa75ed71a1.0001.01/DOC_2&format=PDF

-13-
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does not impose any translation obligations, and five States reported that, through
the reservations, they wanted to see the documents transmitted accompanied by a
translation, either in their official language, or in one of the official languages of the
Council of Europe'®. Imposing the sending of the letter of notification in a language
understood by the offender complies with the right to a fair trial set by article 6 of the
European Convention on Human Rights™;

- The offences covered by the European Union Directive are very close to those set by
the Convention of the Council of Europe. Nevertheless, certain offences seem to be
more up to date than those set by the European Convention on the Punishment of
Road Traffic Offences. The European Union takes into account the use of a mobile
telephone or any other electronic devices;

- The proposal for a directive contains an untitled article 11 “Revision of the directive”.
It foresees that by 7 November 2016 at the latest the Commission must produce a
report on the application of the Directive by member States. Aspects should be
covered by the Commission and it should, where appropriate, elaborate propositions
to cover these aspects™.

i) A Convention directed at the most serious offences

The Convention of the Council of Europe seems to be intended to deal with the most serious
road traffic offences, which is to say those which are the most susceptible to be qualified as
a crime or an offence. It is not clear if the States initiate such a procedure to obtain the
enforcement of a sanction deemed to be weak or a sanction for which the costs of the
procedure would be more important than the resulting benefit.

The European Union has put in place a system of mutual recognition to financial sanctions
by the member States through the Framework Decision 2005/214/JAl on the application of
the principle of mutual recognition to financial penalties'® of 24 February 2005. The decision
imposing the financial penalty is forwarded from the issuing State, i.e. the member State
which issued the decision to the executing State, which is the member State which enforces
the decision on its territory.

The directive facilitating cross-border exchange of information on road safety related
offences refers to this framework decision, and it is without doubt through this channel that
its scope is limited: in fact, a State can refuse to recognise and to enforce the decision if the
fine imposed does not exceed 70€, in order to avoid that the costs incurred are less than the
expected benefits of the payment of the fine. This drove the European Union to also
envisage this information exchange in the case of serious infringements of road traffic
regulations.

Conclusions

Ratified by five States in fifty years, it is doubtful that new ratifications will take place as the
last ratification took place in 1998, and all those before it took place in 1972.

'3 Cyprus, Denmark, Italy, Romania and Sweden

" http://conventions.coe.int/Treaty/EN/Treaties/Html/005.htm

'® This includes particularly the evaluation of the necessity to add other offences on the subject of
road security or other possibilities to harmonise the rules on road traffic.

16 http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32005F0214&from=FR

-14 -
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Nevertheless, road security remains today a major challenge for European societies and it is
important that the Council of Europe, as a pioneer of the international treatment of road
traffic offences’’, continues to play a key role in this field.

Y The Hague Convention on the law applicable to traffic accidents dates from 1971 whilst the Vienna
Convention on road traffic dates from 1968.

-15-
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2) European Convention on the Compensation Of Victims Of Violent Crimes
(CETS No. 116)

Introduction

The European Convention on the Compensation of Victims of Violent Crimes was opened
for signature on 24 November 1983 and came into force on February 1988. Ratified by
twenty-five Council of Europe member states'®, it was also signed by eight states which
have not yet ratified it'°. The rate of signature and ratification is fairly steady and regular.
One ratification and one signature of the Convention in 2010 are also recorded?.

It had become apparent that among the difficulties encountered by victims of crime,
compensation was often problematic, particularly in cases where the culprit of the offence
was undetected, missing or insolvent. Accordingly, from the 1960s onwards various Council
of Europe member states set up schemes to compensate victims from public funds where
compensation was otherwise unavailable.

The creation of such systems guards against a sense of “dual victimisation” by not letting a
person feel abandoned by the public authorities after already having been the victim of an
offence. Many arguments have been raised to justify state intervention in the matter. Some
emphasised the state’s inability to perform its protective role in allowing the offence to
happen. Others asserted that the principles of social solidarity and ethics justified this
intervention. Still others contended that by allaying the sense of injustice felt by the victim,
state compensation made it easier to apply a less punitive, but more effective, crime policy?'.

The Council of Europe noted the existence of these various arrangements and elected to
issue the European Convention on the Compensation of Victims of Violent Crimes to permit
harmonisation of the relevant rules at European level while offering solutions in connection
with cross-border procedures.

1) The European Convention on the Compensation of Victims of Violent
Crimes

The European Convention on the Compensation of Victims of Violent Crimes arises from the
attention paid to the creation of these compensation schemes by the European Committee
on Crime Problems (CDPC). From 1970 onwards it decided to include compensation for
victims of criminal acts in its work programme.

A first step was taken on 28 September 1977 with the adoption by the Committee of
Ministers of the Council of Europe of Resolution (77) 27% on the compensation of victims of
crime. This was followed by the introduction of such schemes in various Council of Europe
member states.

'® Albania, Germany, Austria, Azerbaijan, Belgium, Bosnia and Herzegovina, Cyprus, Croatia,
Denmark, Spain, Estonia, Finland, France, Liechtenstein, Luxembourg, Montenegro, Norway,
Netherlands, Portugal, Czech Republic, Romania, United Kingdom, Slovakia, Sweden and
Switzerland.

' Armenia, Greece, Hungary, Iceland, Lithuania, Serbia, Turkey and Ukraine.

20 Montenegro signed and ratified the Convention in March 2010; Serbia signed on 12 October 2010.
! n this regard, see the explanatory report to the European Convention on the Compensation of
Victims of Violent Crimes, available at:
http://www.conventions.coe.int/treaty/EN/Reports/Html/116.htm
22https://wcd.coe.int/ViewDoc.jsp’?id=669829&Site=CM&BackCoIorInternet=C3C303&BackCoIorIntra
net=EDB021&BackColorLogged=F5D383
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In 1981 the CDPC embarked on the drafting of the Convention. This seeks to harmonise the
guiding principles on the compensation of victims of violent crimes and to give them binding
force at European level. It is also intended to ensure co-operation between the parties in
compensating victims of violent crimes.

Part | is devoted to fundamental principles and lays down the general principles which
should govern compensation of victims of violent crimes by specifying in particular the types
of offences that may create eligibility for compensation. These must be intentional, violent
and the direct cause of serious bodily harm or health damage to the victim. There is no
exhaustive list of offences in the actual text of the Convention.

Part Il of the Convention relates to international co-operation. It should be pointed out that
this part is rather short (two articles) and principally provides that states shall give each other
“the maximum possible assistance” in the matter. The explanatory report refers to the
European Convention on Mutual Assistance in Criminal Matters (CETS No. 30) and to its
Protocol (CETS No. 099), as well as to the European Convention on the Obtaining Abroad of
Information and Evidence in Administrative Matters (CETS No. 100), and to bilateral or
multilateral agreements concluded between the Contracting States to aid international co-
operation in this field.

Finally, Part Ill of the Convention sets out the final clauses customary for European
conventions.

) Points for consideration regarding the European Convention on the
Compensation of Victims of Violent Crimes

Taking account of victims of crime is a frequent concern in the various international
instruments. The UN on 29 November 1985 adopted Resolution 40/34, Declaration of Basic
Principles of Justice for Victims of Crime and Abuse of Power? defining the rights of victims
in criminal proceedings, notably the right to redress. The UN supplemented its apparatus by
adopting a Resolution G.A. 60/147 of 16 December 2005%, this time centred on victims of
gross violations of international humanitarian law. In this text, the UN confirms the necessity
of a right to reparation for victims.

Regarding the European Convention on the Compensation of Victims of Violent Crimes,
albeit fairly satisfactory in terms of ratifications and signatures, it is not without criticisms.
True enough, when in the explanatory memorandum to the Proposal for a Council Directive
on compensation to crime victims® it is written that “The 1983 European Convention has
undoubtedly had an important impact [...]. However, [...] it has not reached all the way in
ensuring a complete coverage of all citizens of the EU. [...] the minimum standard it sought
to establish is not commensurate with the degree of protection that EU citizens and legal
residents should be able to expect”.

This proposal for a European directive is placed in a broader context. In fact as early as
1989 and the entry into force of the Council of Europe Convention, the European Parliament
adopted a resolution®® on compensation to victims of violent crimes. In 1998 the Vienna
Programme?’ of the Council and the Commission was approved. This envisages in particular
studying the question of aid to victims, making a comparative survey of victim compensation

2 http://www.un.org/documents/ga/res/40/a40r034.htm

24 http://www.ohchr.org/EN/Professionalinterest/Pages/RemedyAndReparation.aspx

% http://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:52002PC0562&rid=1
%6 A 3-13/89 C 256 of 12 September 1989, p. 32.

70J C 19 of 23 January 1999, p. 1, para. 51 (c).
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schemes, and assessing the feasibility of deciding appropriate measures within the
European Union.

In 1999 the European Commission presented a communication? aimed at improving the
situation of crime victims in the European Union. On 28 September 2001 the Commission
issued a Green Paper on compensation to crime victims®. In the Green Paper, the adoption
of minimum standards of compensation, by requiring the Member States to guarantee
victims a reasonable level of compensation, is seen as a priority field of action. It is also
recommended that Member States sign and / or ratify the Council of Europe Convention.

In this framework, Directive 2004/80/EC* of 29 April 2004 relating to compensation to crime
victims was adopted by the European Union. This establishes the obligation for Member
States to provide in their national legislation for schemes on compensation to victims of
violent intentional crime, committed in their territories, and for the introduction of a system
facilitating access to compensation for victims in cross-border situations. This directive is
very comprehensive and exactly itemises the procedure for compensating victims.

However, comparing the Council of Europe Convention and the European Union directive,
both texts are found to have shortcomings:

- Both exclude legal persons from their scope and do not contemplate the possibility
that the state could make up such a body’s financial deficit. However, the question is
worth raising;

- While the two texts concurred in dealing solely with compensation for deliberate
“violent” offences, neither defines what it means by “violent”. Although this allows the
implementing authorities to be left a margin of manoeuver, it may nonetheless form
an obstacle to legal certainty: a victim or one of his dependants may indeed not be
safe from the retort that the offence is not sufficiently “violent”. The European Union
proposal for a directive moreover suggested an article devoted to defining the terms
used by the directive. This provision was not embodied in the final version of the text.

Still, the European Union Directive lays down certain rules missing from the Council of
Europe Convention:

- Whereas the Convention does not lay down any linguistic requirement, the Directive
stipulates that the information exchanged by the States Parties be written in the
official languages or in one of the languages of the Member State of the receiving
authority, corresponding to one of the languages of the Community institutions, or in
another language of the Community institutions which the Member State has
declared its readiness to accept. Similar linguistic recommendations can be found in
the reservations expressed by the member states on the Council of Europe
Convention, showing that this is a crucial question;

- The European Union’s use of the term “crime” affords a wider perspective of the
offences concerned, not being confined to violent offences alone. Thus it allows more
persons to be brought under the state compensation scheme while nevertheless
limiting its scope to violations of physical integrity;

- The European Union Directive lays down less restrictive conditions than the Council
of Europe Convention. In fact the scope of the Convention de facto excludes tourists

*8 hhttp://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:51999DC0349
29 http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52001DC0536
%0 http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32004L0080&rid=1
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and frontier workers since it reserves compensation for nationals of the States
Parties to the Convention and nationals of member states permanently resident in
the state in whose territory the offence was committed. The conclusions of the Xlth
International Penal Law Congress®' (Budapest, 9-14 September 1974) also incline
towards identical conditions of compensation for all victims, without considerations of
nationality or residence;

- The possibilities allowed states by the Council of Europe Convention to reduce and
cancel compensation32 are liable to establish a kind of “rank order” of victims;

- Whereas the information exchange procedure is thoroughly described in the
European Directive, the Council of Europe Convention has a more general and less
precise intent. This may complicate the implementation of the desired arrangement.

The above-mentioned European Union Directive was supplemented by a decision of the
Commission of 19 April 2006* establishing standard forms for the transmission of
applications and decisions pursuant to Council Directive 2004/80/EC relating to
compensation to crime victims. The issuance of these standard forms is a worthwhile
initiative in greatly facilitating international co-operation on compensation to victims.

In 2009 the Commission also presented a report to the Council, the European Parliament
and the European Economic and Social Committee on the application of Council Directive
2004/80/EC relating to compensation to crime victims. Various conclusions were drawn
from this analysis, and it provided the Commission with some avenues for improvement,
particularly regarding information to citizens and compliance with linguistic requirements. It
chiefly recommended greater transparency in the central features of the national
compensation schemes.

In more general terms, the European Union considered victims’ welfare in the framework of
the “Stockholm Programme — an open and secure Europe serving and protecting citizens”
adopted on 10 and 11 December 2009. In this context, the Council of the European Union
adopted on 8 June 2011 a “Roadmap for strengthening the rights and protection of victims”*
proposing a plan in several stages. One of its key measures is review of the directive on
compensation for crime victims. At present, a number of measures have been taken in that
respect’’:

- A directive establishing minimum standards on the rights, support and protection of
victims of crime adopted on 25 October 2012%. This directive replaces the
Framework Decision of 15 March 2001 on the standing of victims in criminal

31 http://www.penal.org/IMG/pdf/NEP21anglais.pdf

% Applicant's financial situation, conduct of the victim before, during or after the offence, or in relation
to the damage caused, whether the victim is implicated in organised crime or belongs to an
organisation perpetrating violent offences, whether compensation is liable to be conflict with sense of
%ustice or public policy.

3 http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32006D0337&from=FR
34http://eur-lex.europa.eu/legal-content/FR/TXT/’?qid=141 5199359127 &uri=CELEX:52009SC0495
gEninsh only).

° http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:C:2010:115:0001:0038:en:PDF
% http://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32011G0628(01)&from=FR
¥ These may be found on the page: http://ec.europa.eu/justice/criminal/victims/index_en.htm
gconsulted on 5 November 2014).

8 http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32012L0029
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proceedings™ and guarantees victims recognition and respectful treatment, adequate
protection and support, and access to justice. It significantly strengthens the rights of
victims and their family members to receive information, support and protection,
together with their procedural rights when participating in criminal proceedings. It also
contains provisions ensuring that professionals receive training suited to victims’
needs and encouraging co-operation between Member States, as well as raising
awareness of victims’ rights. The Directorate General of Justice of the Commission
has published a guidance document to help Member States in that regard®. It is
intended to clarify the provisions of the directive on victims’ rights;
- The regulation on mutual recognition of protection measures in civil matters*’.

The European Union thus aspires to create a real legal arsenal destined for crime victims.

Conclusion

Although the European Convention on the Compensation of Victims of Violent Crimes has
received numerous signatures and ratifications, the European Union’s superlatively complete
instruments prompt speculation on its possible updating. Indeed, over thirty years have
elapsed since the drafting of the Convention, and arrangements for compensating victims
could follow the general tendencies of society.

% http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:2001:082:0001:0004:en:PDF

40 http://ec.europa.eu/justice/criminal/files/victims/guidance_victims_rights_directive_en.pdf (English
only).

“ http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:2013:181:0004:0012:en:PDF
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3) European Convention on Offences relating to Cultural Property (CETS No. 119)

l. Introduction

The Convention on Offences relating to Cultural Property was opened for signature by
Council of Europe member States in Delphi on 23 June 1985, but has never entered into
force. Indeed, only six States have signed it, and none have ratified it.

The main aim of this convention is to combat illicit trafficking in cultural property through
criminal law and to promote co-operation between States. It thus serves as a complement to
the European Convention on Mutual Assistance in Criminal Matters (ECMA) and the
European Convention on Extradition (ECEXx). A further aim is to protect European cultural
heritage and to raise public awareness of the damages caused by illicit trafficking in cultural
property.

According to some statistics, illicit trafficking of cultural property is the third most common
form of international criminality after arms and drugs trafficking. This estimate should be
treated with caution, however, as accurate figures in this area are very difficult to come by.*?
Still, as recent developments illustrate, illicit trafficking in cultural property is a significant
phenomenon. Switzerland, for example, returned a number of archaeological objects to Italy
in March 2014,* and in July 2014 Germany returned a few thousands artefacts to Greece.*

The importance of illicit trafficking in cultural property, whether because of its scale or
because of a growing awareness of the need to protect cultural heritage, can be seen in the
number of international and regional conventions, with many organisations now seeking to
curb the ftraffic in cultural property. At an international level, on 14 November 1970,
UNESCO adopted a Convention on the Means of Prohibiting and Preventing the lllicit
Import, Export and Transfer of Ownership of Cultural Property which is probably the most
important convention in this area (127 States Parties).

Similarly, Unidroit adopted a Convention on Stolen or lllegally Exported Cultural Objects on
24 June 1995. The aim of this Convention is to supplement the 1970 UNESCO Convention,
by focusing more specifically on civil law aspects. As will be seen below, the rules on bona
fide acquisition are a key issue in combating the illicit traffic in cultural property.

At the same time, the United Nations Office on Drugs and Crime (UNODC) is currently
framing guidelines on “Strengthening crime prevention and criminal justice responses to

protect cultural property, especially with regard to its trafficking”.*®

At European level, there is a Directive 93/7/EEC on the return of cultural objects unlawfully
removed from the territory of a Member State dated 15 March 1993* and a Regulation of 9

2 This is partly because clandestinely excavated objects are not inventoried before they appear on
the market with the result that it is difficult to assess the scale of this traffic, owing to lack of
awareness of the unlawful acts. At the same time, most States keep statistics on the types of offences
committed and not the type of property affected by the offence, making it difficult to determine which
of the offences recorded specifically related to cultural property. See: www.interpol.com.

3 For further information: https://www.news.admin.ch/message/index.html?lang=fr&msg-id=52210
Sconsulted on 26 August 2014) (French only).

* For further information:
http://www.ekathimerini.com/4dcgi/_w_articles_wsite1_1_08/07/2014_541191 (consulted on 26
August 2014) and https://plone.unige.ch/art-adr/news-actualite/over-10-600-artifacts-looted-in-wwii-
returned-to-greece (consulted on 26 August 2014).
45https://www.unodc.org/unodc/en/organized—crime/trafficking—in-cuItural—property—mandate.htmI
Sgonsulted on 26 August 2014).

This directive was revised in May 2014.
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December 1992 on the export of cultural objects (Council Regulation No. 3911/92). The
Directive concerns the export of cultural objects within EU Member States whereas the
Regulation deals with the export of cultural objects outside the European Union.

When discussing illicit trafficking in cultural property, it is important to bear in mind that
countries are “split” between “exporting” States which tend to favour tougher laws on
trafficking and “importing” States which, on the contrary, wish to protect the art market and
prefer flexible laws in this area.

In the light of the above, it is worth looking at the reasons preventing States from ratifying the
Council of Europe Convention on Offences relating to Cultural Property.

Il lllicit trafficking in cultural property

It is important firstly to consider briefly what illicit trafficking in cultural property involves.
Usually what is meant by the term “illicit trafficking in cultural property” is the following:*’

- theillicit export of cultural property
- illicit excavations
- criminal offences relating to cultural property

a) lllicit export:

Cultural property is deemed to have been illicitly exported if it is removed from a country’s
national territory (whether by its legitimate owner or otherwise), in breach of national
legislation on the protection of cultural heritage. Such legislation generally comes under the
heading of public law. Whenever a State requests the return of cultural property that has
been illicitly exported from its territory therefore (i.e. in breach of the national legislation
prohibiting the export of the property or making such export subject to authorisation) and
imported into the territory of another State, the implication is that the requested State
recognises the public law legislation of the requesting State. Recognising and enforcing
another State’s public law is often problematic, however. As a result, illicitly exported
property is seldom returned to the State of origin solely on the ground that there has been a
breach of the latter's national legislation, owing to a failure to recognise foreign public law.
International co-operation in cases of illicit export of cultural property (which, furthermore,
has not been the subject of a criminal offence) very often remains a dead letter therefore.

b) lllicit excavations:

The term “illicit excavations” refers to the unlawful appropriation of property that has been
excavated either lawfully or unlawfully. Such excavations generally concern archaeological
objects and many States treat the unlawful appropriation of excavated objects as a criminal
offence.

c) Criminal offences:

The most common criminal offences as regards illicit trafficking in cultural property are theft,
receiving, unlawful appropriation of products of excavations and laundering. Unlike in the

4" See also Marie Boillat, Le trafic illicite de biens culturels et la coopération judiciaire internationale
en matiére pénale, Etudes en droit de I'art, vol. 22, Genéve 2012, p. 197 s.
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case of illicit export, States are favourably disposed towards international co-operation in
criminal matters, because the offences in question are, in general, universally recognised as
criminal acts.

lil. The Convention on Offences relating to Cultural Property:

The Convention on Offences relating to Cultural Property is made up of the basic text and
three appendices. This Convention has been drafted in such a way as to impose certain
“core” requirements on any States wishing to ratify it and to enable States which wish to go
further in the fight against illicit trafficking in cultural property to include additional provisions,
whether in terms of how cultural property is defined (Appendix Il) or in terms of the types of
conduct outlawed (Appendix III).

The basic text of the Convention focuses mainly on the scope, the principles governing co-
operation in criminal matters and methods of inter-State co-operation with a view to the
restitution of cultural property (execution of letters rogatory, proceedings, competence, etc.).

The real substance of the Convention is defined in the appendices, with Appendix Il
providing a definition of the cultural property covered by the Convention and Appendix Il
listing the types of conduct considered criminal offences under the Convention. We will
therefore focus our attention on the appendices to the Convention.

Before examining the appendices, it is worth concentrating particularly on article 34 of the
Convention on bilateral agreements. Since the aim of the Convention is to promote
cooperation among States, article 34 should be drafted positively*® and not negatively as it is
currently drafted.

a) Definition of cultural property (Appendix Il to the Convention):

Under Article 1 of the Convention, the definition of cultural property is divided into two parts.
The first paragraph constitutes the “core” of the Convention (Art. 1 §1 of the Convention) and
States are therefore bound to consider the property listed here as cultural property. They
may or may not consider as cultural property the property mentioned in the second
paragraph of the Convention (Art. 2 §2 of the Convention).

Article 1 of the 1970 UNESCO Convention defines the concept of cultural property, a
definition that is now widely accepted as standard and which was adopted by Unidroit in the
Unidroit Convention on Stolen or lllegally Exported Cultural Objects of 24 June 1995.

The definition provided in Article 1 of the Convention on Offences relating to Cultural
Property is not the same as the commonly used one found in the 1970 UNESCO
Convention. It also differs from the definition used in the European Directive (Art.1 of the
Directive) which refers to the concept of “national treasure”, on which individual States are
then free to elaborate according to their domestic law.

In order to facilitate implementation of the Convention on Offences relating to Cultural
Property, it might be helpful to adapt the definition of cultural property given in Appendix Il to
the definition provided in the 1970 UNESCO Convention, insofar as the vast majority of
States which have ratified the 1970 Convention also belong to the Council of Europe. That
said, some EU countries have admittedly entered a reservation concerning the definition

8 See for example the wording of the article 3 of the Unidroit Convention from 1995, which also deals
with conclusion of bilateral agreements.
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given in the 1970 UNESCO Convention, in order that it should be compatible with their
domestic law.*

Again in order to make the Convention more effective, it would also be better to have a
single definition of cultural property that would be binding for all member States rather than
allowing them to pick and choose.

b) Criminal offences covered by the Convention

Appendix 1ll to the Convention on Offences relating to Cultural Property lists the different
criminal acts outlawed under the Convention. According to the Convention’s explanatory
report, this appendix is divided into two sections. The first section constitutes the “core” of
the Convention, and is mandatory for all States wishing to ratify the instrument (Art. 3 § 1 of
the Convention), while the second section contains a list of additional offences which
individual States can decide to include or not when ratifying the Convention (Art. 3 § 2 of the
Convention). According to Article 3 § 3 of the Convention, States may also add other
behaviours that affect cultural property and are not listed in Appendix Il to the Convention.

i) The core of the Convention (Appendix Ill §1)

Under the terms of Article 3 §1 of the Convention, States must recognise at least the
following acts as criminal offences (Appendix Il §1):

- thefts of cultural property

- appropriating cultural property with violence or menace

- receiving of cultural property where the original offence is listed in §1 and regardless
of the place where the latter was committed.

This handful of offences makes up the “core” of the Convention. Theft (Appendix Il §1 lit. a)
and receiving (Appendix Il §1 lit. c) are treated as offences in most legislations, whether
they relate to cultural property or not. In principle, therefore, such illicit acts are already part
of criminal law in the majority of States.

Appropriating cultural property with violence or the use of threats, on the other hand
(Appendix Il §1 lit. b) perhaps constitutes a more recent offence whose substance, because
of how it is worded at present, is not easy to grasp. The limits between this type of conduct
and theft with violence, for example, are very difficult to be determined. The appropriation of
property that has been illicitly excavated is usually carried out without either violence or the
use of threats. The difference between violence and the use of threats is likewise rather
blurred. It is not easy, therefore, to determine to which types of conduct derived from illicit
trafficking in cultural property this offence refers. In addition, “appropriating cultural property
with violence or menace” is also related to the offence of receiving, because property which
the perpetrator has appropriated with violence or menace may be the subject of a further
offence, namely “receiving”, under the terms of Appendix Il §1. Since “appropriating cultural
property with violence or menace” is one of the “core” offences listed in the Convention, it is
important that it be defined more clearly.

Moreover, the offence of “Destruction or damaging of cultural property of another person”
(appendix Il §1 lit. d) could be a principal offence due to the frequent and recent episodes

* For a comprehensive assessment on this subject, see Marie Cornu, La mise en ceuvre de la
Convention de TUNESCO en Europe, Paris 2012
http://www.unesco.org/new/fileadmin/MULTIMEDIA/HQ/CLT/pdf/Cornu_en.pdf (consulted on 30
September 2014).
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as well as the UNESCO Declaration concerning the Intentional Destruction of Cultural
Heritage, which has been approved unanimously by all the UNESCO member States in
2003.

i) lllicit export (Appendix lll §2):

Recognising the illicit export of cultural property as a criminal offence is not a sine qua non
for ratifying the Convention (Appendix Il § 2 lit. h) as it is not part of the “core”.

The Council of Europe was the first to tackle the problem of illicit export of cultural property
by outlawing such acts, the aim being to encourage international co-operation whenever
property is illicitly exported from a State’s national territory (even if no criminal offence has
been committed).

It would appear, however, that States are not ready to make illicit export a criminal offence. If
we look, for example, at the 1970 UNESCO Convention, it will be observed that, when it
comes to implementing this Convention, national attitudes to illicit export can be broadly
divided into two groups. Canada, for example, regards as illicit any import carried out in
breach of national export legislation. The majority of States, however, have concluded
bilateral agreements with various other States Parties to the 1970 UNESCO Convention,
and regard as having been llicitly exported only the property referred to in those
agreements.

Similarly and in an effort to achieve the best possible consensus, the text of the Unidroit
Convention of 1995 has one set of rules for stolen property®® and another for property that
has been illegally exported. Because the Unidroit Convention is a legally binding instrument
which places heavy obligations on the States concerned, it was important that property
which had been stolen (and hence the subject of an offence) be treated differently from
property that had been illegally exported.

Given States’ reaction to the 1970 UNESCO Convention and the 1995 Unidroit Convention,
and the fact that governments are already reluctant to recognise national legislation banning
the export of cultural property, suggest it is too early to make illicit export a criminal offence.
The mere mention of illicit export of cultural property as a criminal offence might be enough
to deter some States from ratifying the Convention therefore.

iiii) Bona fide acquisition (Appendix Il § 2)

Protecting bona fide acquirers is a central plank in the fight against illicit trafficking in cultural
property. In civil law systems, bona fide acquirer usually enjoys protection, unlike in common
law systems where the “nemo dat quod non habet “rule applies.

In contrast to the 1970 UNESCO Convention which is not self-executing, the 1995 Unidroit
Convention is directly applicable and contains rules whereby persons who acquired stolen
property in good faith are not protected. It is mainly because of this lack of protection for
bona fide acquirers that the Unidroit Convention has proved less popular than the UNESCO
one, with States whose laws protect bona fide acquirers unwilling to change the rules in

%0 It is worth noting that under Art. 3 para. 2 of the Unidroit Convention, any object derived from
clandestine excavation is considered stolen, when consistent with the law of the State where the
excavation took place.
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cases where the acquisition related to cultural property. As a result, only 36 States, most of
them “exporting States”, have signed up to the Unidroit Convention.

The acquisition in a grossly negligent manner of cultural property obtained as the result of
theft or of an offence against property other than theft (§2 lit. ¢ Appendix Ill) is not one of the
“core” offences listed in the Council of Europe Convention on Offences relating to Cultural
Property. States can thus decide whether to include it or not at the time of ratification. It is
not clear from reading this offence whether a bona fide acquirer, even if guilty of gross
negligence, might, in certain circumstances, be protected. Similarly, it could be useful to
specify what we mean by “circumstances” surrounding the acquisition®".

Even though the acquisition in a grossly negligent manner of cultural property obtained as
the result of theft or of an offence against property other than theft is not among the “core”
offences listed in the Convention, this could still pose an impediment to ratification therefore.
It might also be advisable to make it clear what is meant by “grossly negligent”. Even in civil
law systems, an acquirer will only benefit from bona fide protection if they are deemed to
have exercised due diligence when acquiring the cultural property.

Iv. Conclusions:

To sum up, the Convention on Offences relating to Cultural Property introduces a system for
combating illicit trafficking in cultural property through criminal law. It is important that the
Council of Europe takes the necessary steps to ensure that this Convention, which responds
to a real need to combat this problem, is ratified by a greater number of States.

It is felt that, in order to achieve this, a more readable text is needed. For with its dual
definition of cultural property and large number of optional offences, the Convention is
difficult to implement in practice.

As far as defining cultural property is concerned, it would seem sensible to adopt a definition
in line with the one used in the 1970 UNESCO Convention or the European Directive. The
disparity between the definitions is hardly conducive to a clear understanding and effective
implementation of the Convention.

As regards criminal offences, the “core” of the Convention ought to be clarified, and in
particular the offence of “appropriating cultural property with violence or menace”.

In view of States’ attitudes towards illicit export and the acquisition of cultural property in a
negligent manner, it makes sense to keep such acts as non-core offences.

That said, the fact that offences are divided into “core” and non-core offences is hardly
helpful when it comes to implementing the Convention. Under Article 26, which establishes
the reciprocity rule, States have a duty to co-operate only if the cultural property affected by
the act in question is defined as cultural property in both States and if both States have
elected to include this act in the list of offences.

1 For example, article 4 par. 4 of the Unidroit Convention describes the circumstances allowing to
judge the buyers’ good or bad faith: “In determining whether the possessor exercised due diligence,
regard shall be had to all the circumstances of the acquisition, including the character of the parties,
the price paid, whether the possessor consulted any reasonably accessible register of stolen cultural
objects, and any other relevant information and documentation which it could reasonably have
obtained, and whether the possessor consulted accessible agencies or took any other step that a
reasonable person would have taken in the circumstances.”
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Other points:

- Might it be helpful to take stock of European Union law (Directive and Regulation)?

- Might it be worth creating a link with the Council of Europe Convention on the
Protection of the Archaeological Heritage (Malta Convention)?

- Would it be helpful to make a link to UNODC’s work and, in particular, the
Convention against Transnational Organized Crime? The Council of Europe
Convention perhaps does not do enough to underline the international dimension of
the illicit trafficking of cultural goods.

- Would it be helpful to make a link with the treaties about the protection of heritage in
times of war (simply in the preamble) since recent history demonstrates that it is in
periods of instability that the most offences listed in appendices lll are committed?
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4) Convention on Insider Trading (CETS No. 130)
Protocol to the Convention on Insider Trading (CETS No. 133)

The Convention on Insider Trading was opened for signature on 20 April 1989 and came into
force on 1 October 1991. Nine Council of Europe member States signed®, and it was ratified
by eight of them®. The Protocol on Insider Trading was opened for signature on 11 October
1989 and came into force on 1 October 1991. The signatures and ratifications are the same
as for the Convention.

The Convention sets out to combat insider trading and thus deals primarily with the branch
of criminal law which regulates the banking and financing sectors, i.e. the business world.
This white-collar crime is often perceived as victimless, contrasting sharply with the more
“classic” crimes in which the victim is immediately identifiable and recognised as such.

Despite the figures showing scant interest in this crime, its consequences can be hard-hitting
for our democratic societies. In fact criminal organisations divert the conventional economic
channels to generate illicit profits. Organised crime and the various financial offences are
definitely linked, and the European Union acknowledged this in its Directive 2003/6/EC>* of
the European Parliament and of the Council of 28 January 2003 on insider dealing and
market manipulation (market abuse). Indeed, preambular clause 14 thereof states that “This
Directive meets the concerns expressed by the Member States following the terrorist attacks
on 11 September 2001 as regards the fight against financing terrorist activities”.

These financial and economic crimes severely affect the lawful economy, growth and public
finances. Therefore they are quite capable of interfering with democracy®. The Council of
Europe Convention on Insider Trading acknowledges the risk posed by these actions to
human rights, democracy and rule of law. In fact the text of the Convention already refers to
insider trading in the Preamble as “undermining equality of opportunity as between investors
and the credibility of the market”. The text goes on to describe this behaviour as “dangerous
for the economies of the member States concerned” as well as for “the proper functioning of
the stock markets”.

1) The Council of Europe Convention on Insider Trading and its Additional
Protocol

The Convention on Insider Trading was opened for signature to Council of Europe member
States on 20 April 1989. According to its explanatory report, it follows on a realisation of the
phenomenon, then termed “recent”, of insider trading and of how it raised more and more
public awareness and soured business relationships, while posing a challenge to the
legislator.>®

The Convention is intended to alleviate the difficulties which have emerged at international
level in finding facts and culprits and in suppressing operations on organised stock market
securities carried out in defiance of those principles. It emerged that one of the most
important obstacles was ignorance of the identity and status of the persons actually involved,
acting through persons resident outside the country concerned. Insider trading has the

52 Cyprus, Finland, Luxembourg, Norway, Netherlands, Czech Republic, United Kingdom, Slovenia
and Sweden

%3 Only Slovenia has not ratified it

>* http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32003L0006

>*|n those terms, see T. Cassuto, Exigences du droit de I'Union européenne en matiére
d’investigations financiéres, AJ Pénal 2013, p. 651

> http://www.conventions.coe.int/Treaty/en/Reports/Html/130.htm
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essential characteristic that substantive evidence in the true sense is lacking. Indeed, the
contentious transaction has the appearance of a lawful one. What makes the act
reprehensible is that its perpetrator possesses information unknown to the public owing to
his status or to the circumstances.

The Convention therefore has the essential aim of creating mutual assistance by exchange
of information between Parties, to enable supervision of securities markets to be carried out
effectively and to establish whether or not persons carrying out certain financial transactions
on the stock markets are insiders. It nevertheless complements the Council of Europe
European Convention on Mutual Assistance in Criminal Matters (ETS 30) which provides for
mutual international assistance in the conduct of criminal justice proceedings.

Chapter | of the Convention supplies the definitions of certain terms used in the text.
Accordingly, in Article 1 §1 it straightway makes clear what is to be understood by “insider”
within its framework. Sub-paragraph a) allows the function which the person performs to be
identified, together with the general context in which the offence is to be committed, while
sub-paragraph b) specifies that the transaction carried out was effected thanks to
information not yet disclosed to the public which he possesses by virtue of his position, and
lastly sub-paragraph c) makes it possible to contemplate criminal responsibility being passed
on as it provides for the case where a person wittingly uses information disclosed by an
insider. Other concepts are also clarified in Article 1, such as “organised stock market”,
“stock” and “transaction”.

Chapter 1l of the Convention establishes collaboration between the different parties’
authorities, with due regard to the rights of persons implicated and to the interests of the
States concerned. Above all, this chapter provides for collaboration founded on discretion
and secrecy, which are essentials in the stock market and financial sector.

Finally, Chapter Ill of the Convention provides for the eventuality of criminal prosecution. A
link is established with the Convention on Mutual Assistance in Criminal Matters.

Concerning, the Additional Protocol to the Council of Europe Convention on Insider Trading
has added an Article 16 bis to the Convention providing that States Parties also belonging to
the European Union shall apply the Community rules, and not those of the Convention, in
their mutual relations.

) Points of consideration regarding the Council of Europe Convention on
Insider Trading

Not long after the signature of the Council of Europe Convention, a Council Directive 89/592/
EEC®” was adopted on 13 November 1989, concerning co-ordination of regulations on
insider dealing. This directive displayed two shortcomings that can also be held against the
Council of Europe Convention:

- The ingredients of the offences had definitions too general for the goal of
harmonisation to be deemed genuinely achieved;

- Neither instrument did not / does not market manipulations and, principally,
dissemination of misinformation about the market, an offence which no doubt has all
the gravity of, and may compound, the offence of insider trading.

S http://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:31989L0592&from=FR
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The European Union therefore carried out an update of its legislation by adopting Directive
2003/6/EC® on insider dealing and market manipulation (market abuse) which it amended
with Directive 2008/26/EC*. These directives exhibit several contrasts with the text of the
Council of Europe Convention:

-  Where the source of the privileged information behind the insider transaction is
concerned, the European Union directives take account of the cases where the
transaction does not arise from the culprit's profession or functions but from his
criminal activities, whose preparation or perpetration could appreciably influence the
price of one or more financial instruments or price formation on a regulated market as
such;

- They contemplate the case of legal persons, unlike the Council of Europe
Convention.

The European Union moreover, in each of its directives relating to this offence, takes note of
the technical developments affecting the business world and does not rule out the possibility
of regularly making updates of its legislation.

In 2014 the European Union carried out a further update of its legislation on insider offences
by means of Directive 2014/57/EU®® of the European Parliament and of the Council of 16
April 2014 on criminal sanctions for market abuse. Through this directive, the European
Union again demonstrates the strong link between insider transactions and market abuse.

This directive is a sequel to the conclusions of a high-level group on financial supervision in
the European Union chaired by Jacques de Larosiére, stated in a report of 25 February
2009%". In it the group considers that a “sound prudential and conduct of business framework
for the financial sector must rest on strong supervisory and sanctioning regimes”. The group
also concludes that supervisory authorities must be equipped with sufficient powers to act
and that there should also be equal, strong and deterrent sanctions regimes against all
financial crimes and that sanctions should be ruled by promptitude in order to safeguard the
integrity of the market.

The European Commission has adduced several reasons to justify this criminal-law
directive:

- Deficiencies in the regulation of the new markets, platforms and an open market for

trading in financial instruments;

- Deficiencies in the regulation of goods and their derivatives;

- The regulators’ inability to enforce the previous directive effectively;

- Lack of legal certainty undermining the previous directive’s effectiveness;

- Heavy administrative burdens, particularly for small and medium-sized enterprises.

Principally, the European Union has recognised that the legal framework provided by the
previous directive has been outmoded by extension of the new technologies. The Council of
Europe might also take note of the developments in this regard, from the standpoint of the
new methods which have appeared on the financial markets.

%8 http://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:02003L0006-
20110104&from=FR

%9 http://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32008L0026&from=FR
€0 http://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32014L0057&from=EN
o http://ec.europa.eu/internal_market/finances/docs/de_larosiere_report_en.pdf

-30-


http://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:02003L0006-20110104&from=FR
http://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:02003L0006-20110104&from=FR
http://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32014L0057&from=EN
http://ec.europa.eu/internal_market/finances/docs/de_larosiere_report_en.pdf

CDPC (2014) 14

Consequently, Directive 2014/57/EU proves very comprehensive and criminalises attempting
to commit, inciting, aiding and abetting, not provided for by the Council of Europe
Convention.

It is also worth noting that the European Union confines criminal sanctions to the most
serious offences. This approach is of interest. Indeed, insider trading concerns the business
world, intolerant of undue publicity, and great circumspection is advisable before passing
public sentence on a company. It can have huge repercussions on a firm’s credibility, and
can also distort competition. This avenue might therefore be envisaged by the Council of
Europe too: confining criminal prosecution to the most serious offences and settling for
administrative sanctions where the consequences are slight.

Another initiative appears worthwhile: the European Union has set up the European
Securities Committee convened monthly. This committee provides advice on issues
concerning securities and is composed of high-level representatives of the Member States
together with observers. It can invite experts to speak at its meetings.

A final element should be taken into consideration here, the European Court of Human
Rights (EurCrtHR) judgment of 4 March 2014 in the case of Grande Stevens and others
against Italy®’>. This chiefly concerns the question of aggregation of sanctions, viz.
administrative sanctions and criminal sanctions. It could be inferred from earlier EurCrtHR
decisions®® that misdemeanour and crime on the stock market “[arose] from identical facts or
facts which [were] substantially the same”® and that the reservations specific to the principle
of non bis in idem made by certain States could only be invoked on condition of affording an
adequate degree of precision, which would require exhaustive identification of the
procedures in question®. In the case of Grande Stevens and others v/ ltaly, the EurCrtHR’s
judgment ordered the termination of the criminal proceedings brought by the Italian
prosecution department against an investor and his representatives charged with market
manipulation; the persons had already received an administrative conviction. Consequently,
the EurCrtHR has confirmed its broad interpretation of the concept of “criminal sanctions”*®.
It has thus held that sanctions such as striking-off or a pecuniary penalty have significant
financial consequences and can be classed as sanctions of a criminal nature®”. Furthermore,
the Court does not consider itself fettered by the member State’s classification of the
sanction, but will verify these three criteria:

- Definition given by the State;

- Purpose served by the sanction;

- Severity of the sanction®.

These decisions of the Strasbourg Court should be taken into account by the Council of
Europe in the event of a possible revision of the Convention on Insider Trading. Indeed, it is
desirable to ensure that the States Parties apply criminal sanctions which are not added to
pre-existing administrative sanctions, or in any case mitigate the administrative sanctions so
that they cannot be equated to criminal sanctions.

Conclusion

*2 http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-141370#{"itemid":["001-141370"]}
(French only)

® Particularly Gradinger v/ Austria, 23 October 1995

& Zolotukhin vi Russia, 10 February 2009

% See in particular the article by A.-V. Le Fur, Non bis in idem : un jugement attendu !, Recueil Dalloz
2014, p. 2059

% Société GSD Gestion, 4 February 2005

" Dubus (Sté) vI France, 11 June 2009

68 Hengel vi Netherlands, 8 June 1976; Oztlirk vi Germany, 21 February 1984
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Although the Convention came into force very speedily (owing to the small number of
ratifications needed for this), its scope remains very limited, all the more so because of its
additional Protocol which gives pride of place to Community law where the European Union
Member States are concerned, as the Convention is only used to supply Community
deficiencies.

The Convention itself embodies the groundwork for subsequent adaptations. Indeed, Article
11 for example enables the authorities to choose the form and/or the language that best
suits them. Particularly in mind are simpler procedures, means of communication other than
correspondence, and different languages from the two official languages of the Council of
Europe or the requested Party’s language. Thus considerable freedom is left to the Parties
which are not, as a matter of course, placed in a strict framework allowing them no room for
manoeuver.

Moreover, Article 18 of the Convention also provides that certain factors may prompt its
adaptation, for instance the evolution of the States Parties’ domestic legislation, technical
developments and new situations in general. Many experts consider that from the outset the
Convention was only a “starting point”’, and it even provides the possibility of convening a
meeting at the request of at least two Parties to the Convention, with the task of making
useful suggestions regarding the Convention.

Twenty-five years after its signature, and having regard to the rapid pace at which the
financial world and the techniques of financial crime are evolving, would it be advisable to
update the Convention? Although the European Union Member States have the possibility of
applying Community law in their mutual relations, many Council of Europe member countries
are not EU members.
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5) Convention on the Protection of the Environment Through Criminal Law (CETS
No. 172)

Introduction

The Convention on the Protection of the Environment through Criminal Law was opened for
signature by Council of Europe member states and the non-member states which had
contributed to its drafting on 4 November 1998. It has been signed by 14 member states®
but ratified only by Estonia (in 2002). As three ratifications are required for it to enter into
force, the Convention remains thus far dormant.

The environment is nevertheless a core concern at both European and world level.

On 23 September 2014, for example, the United Nations (UN) held a summit on climate in
New York, at which the UN Secretary-General, Ban Ki-moon, invited world leaders to give
new impetus to the efforts to tackle climate change. He asked them to bring bold
announcements and actions to the Summit that would reduce emissions, strengthen climate
resilience, and mobilise political will for a meaningful legal agreement in 2015.”°

Similarly, at the Environment Council meeting on 28 October 2014, the European Union
adopted conclusions entitled “Greening the European semester and the Europe 2020
Strategy - Mid-term review”,”' the purpose of which is to promote sustainable development
across the EU.

A conference on climate change is also due to be held in Lima (Peru) from 1 to 12
December 2014. This event is one of a series of international conferences held every year
by the UNFCCC (United Nations Framework Convention Climate Change) with a view to
introducing common policies to combat climate change.”

Considerable efforts are being made, therefore, to prevent violations of the environment and
to alleviate the effects of those already committed.

1) The Convention on the Protection of the Environment through Criminal Law

Following the 17" Conference of European Ministers of Justice held in Istanbul from 5 to 7
June 1990, the Council of Europe’s Committee of Ministers set up a select committee of
experts in 1991, known as the “Group of Specialists on the protection of the environment
through criminal law" (PC-S-EN), later renamed the PC-EN. The committee started its work
in October 1991 and completed it in November 1995. At its very first meeting, it decided to
draw up a binding international treaty.

The Convention on the Protection of the Environment through Criminal Law aims to provide
better protection for the environment by using the solution of last resort, criminal law.

When the Convention was being drafted, it emerged that many states around the world had
already enacted legislation on the environment through administrative law. Clearly, there is a
close link between the latter and criminal law, hence the decision to opt for a criminal law
convention.

* Austria, Belgium, Denmark, Estonia, Finland, France, Germany, Greece, Iceland, ltaly,
Luxembourg, Romania, Sweden and Ukraine.

"% |nformation available on the summit website: http://www.un.org/climatechange/summit/

" Draft conclusions available at: http://data.consilium.europa.eu/doc/document/ST-14200-2014-
INIT/en/pdf

"2 Conference website: http://newsroom.unfccc.int/lima/
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The Convention is divided into four sections.

Section | defines the terms used in the Convention. It is worth noting that only two terms are
defined here, namely “unlawful’ and “water”. The explanatory report accounts for this
decision,” pointing out that all other notions will be addressed at the appropriate place in the
said report.

Section Il is divided into several articles. Article 2, for example, contains a list of intentional
acts which states are required to treat as criminal offences. Section Il likewise requires state
to criminalise aiding or abetting the commission of such offences. Mention is also made of
offences committed with negligence, although under the article on “negligent offences”,
states can choose to criminalise only offences which were committed with gross negligence.
Some articles cater for offences that are considered to be less serious and allow states to
choose between criminal and administrative sanctions. One article also lays down rules
concerning jurisdiction in such matters. It is very broad in scope. The principle of
proportionality of offences and penalties, confiscation measures, reinstatement of the
environment, corporate liability and co-operation between authorities and rights for groups to
participate in proceedings are also addressed in this section.

Section Ill contains only one article and deals with international co-operation. In this respect,
the Convention on the Protection of the Environment through Criminal Law is meant to be
supplemented by the Council of Europe conventions on extradition,’* on mutual assistance
in criminal matters, on the supervision of conditionally sentenced or conditionally released
offenders, on the international validity of criminal judgments, on the transfer of proceedings
in criminal matters, on the transfer of sentenced persons, and on laundering, search, seizure
and confiscation of the proceeds from crime. Reference is also made to other international
treaties in the environmental sphere which may be relevant in respect of international co-
operation.”

Section IV contains the final clauses.

i) Points for consideration concerning the Convention on the Protection of
the Environment through Criminal Law

As pointed out in the introduction to this paper, the Convention on the Protection of the
Environment through Criminal Law has not yet come into force. In the opinion of some, such
as Paul Chaumont, judge and legal adviser at France’s Court of Cassation, this is one of
those conventions that is “doomed never to [come into force]”, but which still serves as a
“‘model” and has the potential to “influence other international instruments and the case-law

of regional courts”.”

Several factors may account for the fact that the Convention has never come into force.

i) Economic competitiveness

s http://www.conventions.coe.int/Treaty/EN/Reports/Html/172.htm

“ http://www.conventions.coe.int/Treaty/EN/Treaties/Html/024.htm

®n particular the United Nations Convention on the Law of the Sea or the Vienna Convention on the
Physical Protection of Nuclear Material

’® See his statement at the inaugural meeting of the environment committee of the Association des
hautes juridictions de cassation des pays ayant en partage 'usage du frangais held in Porto-Novo
(Benin) on 26 and 27 June 2008, available at: http://www.ahjucaf.org/IMG/pdf/pdf_Actes_Porto-
Novo.pdf (French only)
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One school of thought is that, for reasons of economic competitiveness, the environment is
not a priority for European states. This view holds that European states are reluctant to
impose environmental standards on their companies when the same standards are not in
force elsewhere, thereby having a distorting effect on competition.

Looking at the matter from an economic competitiveness standpoint, it would seem more
sensible to have a global initiative. International efforts have already proven less than
satisfactory, however. The Kyoto Protocol’”” was merely declarative in nature and the
international community experiences difficulties in adopting a binding instrument in this area.
The unwillingness of certain states to ratify and implement this agreement,’”® moreover,
suggests that a concerted initiative at global level is difficult, if not impossible, to achieve.

i) A too complex subject to be unified

Some authors directly challenge the very nature of environmental law, arguing that it is
difficult for a single text to cover all activiies which pose a serious threat to the
environment.”® They claim that the vague and general nature of the concepts of damage and
environment, along with the subjective nature of the test for seriousness in this field, make it
difficult to reconcile the creation of such a general offence with the requirements of
constitutional and international law.

Above all, environmental law is a very wide subject that covers numerous sectorial fields.
Most of the international instruments in operation today do not claim to provide
comprehensive protection for the environment, preferring instead to deal with a particular
sector. Some instruments, for example, are concerned with water® (or, even more narrowly,
the sea®), air®® or soil.** Some even aim to protect a particular region, as in the case of the
Alpine Convention® which was concluded between eight Alpine states and the European
Union to preserve biodiversity in the Alps.

iii) An overly punitive approach

It could be argued that the Convention went too far, too fast and that in 1998 states were not
yet ready to criminalise practices which had an adverse effect on the environment. The
Council of Europe was, after all, the first to propose that environmental crimes be treated as
criminal offences at international level.

It is important to note that states are often more inclined to prefer civil or administrative
sanctions in this area. Despite this tendency, however, the Council of Europe Convention on

T http://unfcce.int/resource/docs/convkp/kpeng.pdf
"8 It will be recalled that the United States, Canada and Russia (among others) had not ratified the
Kyoto Protocol.
n particular, Jacques-Henri Robert, La Convention sur la protection de I'environnement par le droit
é}oéna/, Droit de I'environnement, 09.1999, n°7, p.15

For example, Directive 2000/60/EC of the European Parliament and of the Council of 23 October
2000 establishing a framework for the Community action in the field of water policy, http://eur-
lex.europa.eu/legal-content/en/TXT/HTML/?uri=CELEX:32000L0060&rid=1
' For example, the United Nations Convention on the Law of the Sea of 10 December 1982,
http://www.un.org/depts/los/convention_agreements/texts/unclos/unclos_f.pdf
8 For example, the Convention on Long-range Transboundary Air Pollution drafted by the United
Nations Economic Commission for Europe entered into force on 28 January 1988.
8 Worth mentioning here is the European Soil Charter adopted by the Committee of Ministers on 30
May 1972,
https://wcd.coe.int/com.instranet.InstraServlet?command=com.instranet. CmdBlobGet&Instranetimage
=588295&SecMode=1&Docld=644074&Usage=2
8 http://www.alpconv.org/en/convention/framework/default.html? AspxAutoDetectCookieSupport=1
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Civil Liability for Damage resulting from Activities Dangerous to the Environment of 21 June
1993 (ETS No. 150)*° has not been any more successful than its criminal-law equivalent: it
has been signed by nine member states,®® none have yet ratified it.

It is interesting to note that environmental instruments in general are more influenced by the
principle of precaution®” which governs environmental law. They accordingly aim to establish
specific rules to prevent pollution from occurring in the first place. The Council of Europe
Convention takes more of a retrospective approach to such acts.

iv) An already large body of conventions

The Convention on the Protection of the Environment through Criminal Law is part of the
existing array of conventions in the environmental sphere.

It is true that the environmental sphere is already extensively regulated, at both international
and regional level. There were over three hundred conventions relating to the environment in
the 1980s alone and the trend has continued ever since. As early as 1972, we saw the
introduction of the United Nations Environment Programme (UNEP)® to address
environmental problems at regional and national level.

At regional level, the Council of the European Union adopted Framework Decision No.
2003/80 of 27 January 2003 on the protection of the environment through criminal law.® The
Commission, supported by the European Parliament, asked the EU Court of Justice to annul
this decision, which it duly did in its judgment of 13 September 2005.%°

Directive No. 2008/99/EC®" of the European Parliament and of the Council on the protection
of the environment through criminal law was finally adopted on 19 November 2008. This very
comprehensive directive requires states to “provide for criminal penalties in their national
legislation in respect of serious infringements of provisions of Community law on the
protection of the environment’.

This directive dealing with the criminal aspects of environmental law is part of a wide range
of European texts related to the environment. There are about a hundred EU texts
establishing rules and limits in the environmental sphere. This particular directive aimed at
criminalising infringements of these rules should therefore be seen as an extension of the
European Union’s work in this area.

There are two main differences between the Council of Europe Convention and the
European Directive of 2008:

- While the Council of Europe Convention criminalises all types of negligence, and
leaves it to states to reserve the right to punish only those offences committed as a

http /lwww.conventions.coe.int/Treaty/EN/Treaties/Html/150.htm
8 Cyprus Finland, Greece, Iceland, Italy, Liechtenstein, Luxembourg, the Netherlands and Portugal
8 This is enshrined in Principle 15 of the Rio Declaration on Environment and Development, “In order
to protect the environment, the precautionary approach shall be widely applied by States according to
their capabilities [...]". Text of the Declaration available at http://www.un.org/french/events/rio92/rio-
htm
Bg UNEP website: http://www.unep.org/
http /leur-lex.europa.eu/legal-
content/en/TXT/HTML/?uri=CELEX:32003F0080&qid=1415356802128&from=en
% http /leur-lex.europa.eu/legal-content/en/TXT/HTML/?uri=CELEX:62003CJ0176&rid=6
http /leur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32008L0099
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result of serious negligence, the EU Directive restricts its scope to cases of serious
negligence;

- In addition, the EU Directive refers only to cases of “significant” deterioration and
excludes from its scope activities having a “negligible” impact. The Council of Europe
Convention, however, provides no such clarification of the actual impact which
environmental offences must have.

These differences tie in with the view expressed above that the Council of Europe went too
far and too fast in criminalising environmental offences.

At the same time, one of the advantages of the Council of Europe Convention is that it lays
down arrangements for international co-operation, thereby avoiding the presence of
‘environmental havens” within Europe. In addition, it provides that groups may participate in
proceedings, which is a definite plus at a time when the number of environmental NGOs is
growing. Lastly, it requires states to establish jurisdiction, which is not provided for in the
Directive.

Having overlapping international instruments does nevertheless make it considerably more
complicated to implement a coherent set of criminal-law provisions in the environmental
sphere. Lawmakers in the different states are struggling, therefore, to keep up with all the
legislation being generated by the supranational bodies, with the inevitable consequence
that less attention is given to certain international instruments.

Conclusion

Given that this Convention has remained dormant for over 15 years, that it has been ratified
by only one state and forgotten by its signatories since the entry into force of the EU
Directive on the protection of the environment, what steps could be taken to put this
Convention back at the centre of the European and world stage? Should one draft an
additional protocol or revise the existing Convention?

The environment is a major concern for everyone and the approach adopted by the Council
of Europe, with its forty-seven member states, has the potential to complement the
European Union’s work in this area. In contrast to global mechanisms, the Council of Europe
can position itself as a regional entity that seeks to harmonise legislation.
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Appendix
Charts of signatures and ratifications
Status as of 14/11/2014
- European Convention on the Punishment of Road Traffic Offences (CETS No.: 52)

- European Convention on the Compensation of Victims of Violent Crimes (CETS No.:
116)

- European Convention on Offences relating to Cultural Property (CETS No.: 119)
- Convention on Insider Trading (CETS No.: 130)

- Protocol to the Convention on Insider Trading (CETS No.: 133)

Convention on the Protection of Environment through Criminal Law (CETS No.: 172)

Source : Treaty Office on http://conventions.coe.int
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European Convention on the Punishment of Road Traffic Offences (CETS No.: 52)

Treaty open for signature by the member States and for accession by non-member States

Opening for signature

Place: Strasbourg
Date : 30/11/1964

Member States of the Council of Europe

Entry into force

Conditions: 3 Ratifications.
Date : 18/7/1972

Signature

Ratification

Entry into
force

Notes

Albania

Andorra

Armenia

Austria

11/12/1964

Azerbaijan

Belgium

22/12/1964

Bosnia and
Herzegovina

Bulgaria

Croatia

Cyprus

24/4/1967

16/4/1969

18/7/1972

Czech Republic

Denmark

22/9/1966

17/4/1972

18/7/1972

Estonia

Finland

France

30/11/1964

16/9/1968

18/7/1972

Georgia

17/6/1999

Germany

30/11/1964

Greece

21/1/1965

Hungary

Iceland

Ireland

Italy

9/6/1965

Latvia

Liechtenstein

Lithuania

Luxembourg

30/11/1964

Malta

Moldova

Monaco

Montenegro
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Netherlands

7/4/1965

Norway

Poland

Portugal

18/6/1980

Romania

24/7/1995

25/2/1998

26/5/1998

Russia

San Marino

Serbia

Slovakia

Slovenia

Spain

Sweden

23/3/1972

28/4/1972

1/8/1972

Switzerland

Republic of
Macedonia

The former Yugoslav

Turkey

13/9/1965

Ukraine

United Kingdom

Non-members of the Council of Europe

| | Signature | Ratification | Entryintoforce | Notes |R. |D. |A. |T. |C. |O,
Total number of signatures not followed by ratifications: 10
Total number of ratifications/accessions: 5

Notes:

a: Accession - s: Signature without reservation as to ratification - su: Succession - r:
Signature "ad referendum".
R.: Reservations - D.: Declarations - A.: Authorities - T.: Territorial Application - C.:
Communication - O.: Objection.
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European Convention on the Compensation of Victims of Violent Crimes (CETS No.:
116)

Treaty open for signature by the member States and for accession by non-member States

Opening for signature

Place: Strasbourg
Date : 24/11/1983

Entry into force

Conditions: 3 Ratifications.
Date : 1/2/1988

Member States of the Council of Europe

Signature | Ratification Erf]é%(i:to Notes . A
Albania 9/10/2003 |26/11/2004 | 1/3/2005 X
Andorra
Armenia 8/11/2001
Austria 12/4/2006 | 30/8/2006 (1/12/2006 X
Azerbaijan 2813720001 4712000 X
Belgium 19/2/1998 | 23/3/2004 | 1/7/2004
ﬁg‘:‘;‘; s\r/]iﬂa 30/4/2004 | 25/4/2005 | 1/8/2005
Bulgaria
Croatia 7/4/2005 4/7/2008 |1/11/2008 X
Cyprus 9/1/1991 17/1/2001 | 1/5/2001 X
Czech Republic 15/10/1999 | 8/9/2000 | 1/1/2001 X
Denmark 24/11/1983 | 9/10/1987 | 1/2/1988 X
Estonia 22/10/2003 | 26/1/2006 | 1/5/2006 X
Finland 11/9/1990 [15/11/1990 | 1/3/1991 X
France 24/11/1983 | 1/2/1990 | 1/6/1990 X
Georgia
Germany 24/11/1983 |27/11/1996 | 1/3/1997 X
Greece 24/11/1983
Hungary 8/11/2001
Iceland 30/11/2001
Ireland
Italy
Latvia
Liechtenstein 7/4/2005 |17/12/2008 | 1/4/2009 X
Lithuania 14/1/2004
Luxembourg 24/11/1983 | 21/5/1985 | 1/2/1988 X
Malta
Moldova
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Monaco

Montenegro 8/3/2010 19/3/2010 | 1/7/2010 X
Netherlands 24/11/1983 | 16/7/1984 | 1/2/1988 X
Norway 24/11/1983 | 22/6/1992 |1/10/1992 X
Poland

Portugal 6/3/1997 13/8/2001 |1/12/2001 X
Romania 8/4/2005 15/2/2006 | 1/6/2006 X
Russia

San Marino

Serbia 12/10/2010

Slovakia 14/12/2006 | 12/3/2009 | 1/7/2009

Slovenia

Spain 8/6/2000 [31/10/2001 | 1/2/2002 X X
Sweden 24/11/1983 | 30/9/1988 | 1/1/1989 X
Switzerland 15/5/1990 | 7/9/1992 1/1/1993 X
The former Yugoslav

Republic of

Macedonia

Turkey 24/4/1985

Ukraine 8/4/2005

United Kingdom 24/11/1983 | 7/2/1990 1/6/1990 X

Non-members of the Council of Europe

Signature Ratification Entry into force Notes A |T. 0.
Total number of signatures not followed by ratifications: 8
Total number of ratifications/accessions: 25

Notes:

a: Accession - s: Signature without reservation as to ratification - su: Succession - r:

Signature "ad referendum".

R.: Reservations - D.: Declarations - A.: Authorities - T.: Territorial Application - C.:

Communication - O.: Objection.
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European Convention on Offences relating to Cultural Property (CETS No.: 119)

Treaty open for signature by the member States and for accession by non-member States

Opening for signature

Place: Delphi

Date : 23/6/1985

Member States of the Council of Europe

Entry into force
Conditions: 3 Ratifications.

Date : //

Signature

Ratification

Entry into
force

Notes

R.

Albania

Andorra

Armenia

Austria

Azerbaijan

Belgium

Bosnia and
Herzegovina

Bulgaria

Croatia

Cyprus

25/10/1985

Czech Republic

Denmark

Estonia

Finland

France

Georgia

Germany

Greece

23/6/1985

Hungary

Iceland

Ireland

Italy

30/7/1985

Latvia

Liechtenstein

23/6/1985

Lithuania

Luxembourg

Malta

Moldova

Monaco

Montenegro
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Netherlands

Norway

Poland

Portugal 23/6/1985

Romania

Russia

San Marino

Serbia

Slovakia

Slovenia

Spain

Sweden

Switzerland

The former Yugoslav
Republic of
Macedonia

Turkey 26/9/1985

Ukraine

United Kingdom

Non-members of the Council of Europe

| | Signature | Ratification | Entryintoforce | Notes |R. |D. |A. |T. |C. |O,

Total number of signatures not followed by ratifications:

6

Total number of ratifications/accessions:

Notes:

a: Accession - s: Signature without reservation as to ratification - su: Succession - r:

Signature "ad

referendum".

R.: Reservations - D.: Declarations - A.: Authorities - T.: Territorial Application - C.:

Communication - O.: Objection.
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Treaty open for signature by the member States and for accession by the non-member States

Opening for signature

Place: Strasbourg
Date : 20/4/1989

Member States of the Council of Europe

Entry into force

Conditions: 3 Ratifications.
Date : 1/10/1991

Signature

Ratification

Entry into
force

Notes

Albania

Andorra

Armenia

Austria

Azerbaijan

Belgium

Bosnia and
Herzegovina

Bulgaria

Croatia

Cyprus

28/10/1991

8/2/1994

1/6/1994

Czech Republic

15/10/1999

8/9/2000

1/1/2001

Denmark

Estonia

Finland

13/9/1995

13/9/1995

1/1/1996

France

Georgia

Germany

Greece

Hungary

Iceland

Ireland

Italy

Latvia

Liechtenstein

Lithuania

Luxembourg

29/8/1997

29/8/1997

1/12/1997

Malta

Moldova

Monaco

Montenegro
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Netherlands

1/6/1993

4/7/1994

1/11/1994

Norway

22/9/1989

11/4/1990

1/10/1991

Poland

Portugal

Romania

Russia

San Marino

Serbia

Slovakia

Slovenia

23/11/1993

Spain

Sweden

15/9/1989

3/6/1991

1/10/1991

Switzerland

The former Yugoslav
Republic of
Macedonia

Turkey

Ukraine

United Kingdom

13/9/1989

21/12/1990

1/10/1991

Non-members of the Council of Europe

‘ ‘ Signature | Ratification ‘ Entry into force

| Notes |R. [D. |A. |T. |C. |O.

International Organisations

‘ ‘ Signature | Ratification ‘ Entry into force

| Notes |R. |[D. |A. |T. |C. |O.

Total number of signatures not followed by ratifications:

Total number of ratifications/accessions:

Notes:

a: Accession - s: Signature without reservation as to ratification - su: Succession - r:

Signature

llad

referendum”.

R.: Reservations - D.: Declarations - A.: Authorities - T.: Territorial Application - C.:
Communication - O.: Obijection.
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Protocol to the Convention on Insider Trading (CETS No.: 133)

Since its entry into force, this Protocol is an integrant part of the treaty ETS No. 130 and is no
longer open for signature or ratification.

Opening for signature

Place: Strasbourg
Date : 11/9/1989

Member States of the Council of Europe

Entry into force

Conditions: Ratification by Parties to Treaty
ETS 130. Since its entry into force, this
Protocol forms an integrant part of ETS 130.
Date : 1/10/1991

Signature

Ratification

Entry into
force

Notes

Albania

Andorra

Armenia

Austria

Azerbaijan

Belgium

Bosnia and
Herzegovina

Bulgaria

Croatia

Cyprus

28/10/1991

8/2/1994

1/6/1994

Czech Republic

15/10/1999

8/9/2000

1/1/2001

Denmark

Estonia

Finland

13/9/1995

13/9/1995

1/1/1996

France

Georgia

Germany

Greece

Hungary

Iceland

Ireland

Italy

Latvia

Liechtenstein

Lithuania

Luxembourg

29/8/1997

29/8/1997

1/12/1997

Malta
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Moldova

Monaco

Montenegro

Netherlands

1/6/1993

4/7/1994

1/11/1994

Norway

22/9/1989

11/4/1990

1/10/1991

Poland

Portugal

Romania

Russia

San Marino

Serbia

Slovakia

Slovenia

23/11/1993

Spain

Sweden

15/9/1989

3/6/1991

1/10/1991

Switzerland

The former Yugoslav
Republic of
Macedonia

Turkey

Ukraine

United Kingdom

13/9/1989

21/12/1990

1/10/1991

Total number of signatures not followed by ratifications:

Total number of ratifications/accessions:

Notes:
(8) Date of

signature  of

the

Convention as

amended by

this  Protocol.

a: Accession - s: Signature without reservation as to ratification - su: Succession - r:

Signature

llad

referendum".

R.: Reservations - D.: Declarations - A.: Authorities - T.: Territorial Application - C.:
Communication - O.: Objection.
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Convention on the Protection of Environment through Criminal Law (CETS No.: 172)

Treaty open for signature by the member States and the non-member States which have
participated in its elaboration and for accession by other non-member States

Opening for signature
Place: Strasbourg

Entry into force
Conditions: 3 Ratifications.

Date : 4/11/1998 Date : //
Member States of the Council of Europe
Signature |Ratification Erf1(t)rr{:(ianto Notes |R. |D. |A. |T. |C. |O
Albania
Andorra
Armenia
Austria 7/5/1999
Azerbaijan
Belgium 7/5/1999
Bosnia and
Herzegovina
Bulgaria
Croatia
Cyprus
Czech Republic
Denmark 4/11/1998
Estonia 1/6/2001 |26/4/2002
Finland 4/11/1998
France 4/11/1998
Georgia
Germany 4/11/1998
Greece 4/11/1998
Hungary
Iceland 4/11/1998
Ireland
Italy 6/11/2000 X
Latvia
Liechtenstein
Lithuania
Luxembourg 17/3/1999
Malta
Moldova
Monaco
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Montenegro

Netherlands

Norway

Poland

Portugal

Romania

15/2/1999

Russia

San Marino

Serbia

Slovakia

Slovenia

Spain

Sweden

4/11/1998

Switzerland

The former

Yugoslav

Republic of Macedonia

Turkey

Ukraine

24/1/2006

United Kingdom

Non-members of the Council of Europe

Signature |Ratification Er]:try into Notes |R. |[D. |/A. |T. |C. |O
orce
Canada
Total number of signatures not followed by ratifications: 13

Total number of ratifications/accessions:

Notes:

a: Accession - s: Signature without reservation as to ratification - su: Succession - r:

Signature

llad

referendum”.

R.: Reservations - D.: Declarations - A.: Authorities - T.: Territorial Application - C.:
Communication - O.: Objection.
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