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“tension” between

‘diplomatic 

assurances’

                                                           

Punire’, 114th International Training Course Vistitors’s Expets’ Papers.
The term “diplomatic assurances”, as used in the context of the transfer of a person from one State to another, refers to an 

the analysis of the Court’s 

gdom’s Extradition arrangements
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Courts’ 

n Rights found for the first time that the State’s responsibility could be engaged if it 

                                                                                                                                                                                     

n’s 

“It is only in exceptional circumstances that the extradition of a person to face trial on charges of serious offences commit
ustified or disproportionate interference with the right to respect for family life.”

“.. that it will only be in exceptional circumstances that an applicant’s private or family life in a contracting state w
legitimate aim pursued by his or her extradition.”

where there is a risk of a “flagrant denial of justice” in the eve

pending before it. The Court explained in its judgment on the merits that “an issue might exceptionally be raised under Artic

requesting country. However, the facts of the present case do not disclose such a risk.” 
Rule 39 has also been applied where the risk to the applicant’s life and well

found a violation for the first time because of a State’s failure
ing the applicants’ complaints appropriately because of their extradition to Uzbekistan, 

applicant’s right of application. A failure to comply with interim measures had to be regarded as preventing the 
pplicant’s complaint and as hindering the effective exercise of his or her right and, 

they were “notions that [could] only be assessed independently of each other” (ibid. § 139). The Court finds that the same 
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‘folie à deux’

on “death row”, treatment going beyond

Convention if there are substantial grounds for believing that the applicant faces a “real risk” of ill

“

responsibility of a Contracting State under Article 3 … It would hardly be

erlying values of the Convention, that ‘common

ideals, freedom and the rule of law’ to which

Court’s view 

”

“Furthermore, inherent in the whole of the Convention is a search

individual’s

cases.”

(2) Further, since the nature of the Contracting States’ responsibility under Article 3 (art. 3) in cases of 
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foundedness or otherwise of an applicant’s fears;

–

–

“108. The Court’s examination of the existence of a risk of ill

(…)

116. Accordingly, there has been no breach of Article 3 (art. 3).”

“ (…) 
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(…)

above assurances would provide Mr Chahal with an adequate guarantee of safety.”

he ECtHR’s judgment is worth emphasising 

years’ imprisonment for membership of a

been sentenced in 2005, in his absence, to 20 years’ imprisonment for membership of 

valid until October 2002, “for family reasons”.

sent a note verbale to the Italian Embassy in July 2007 stating that he “accepted the transfer to 

Tunisia of Tunisians imprisoned abroad once their identity had been confirmed”, that Tunisian 

d prisoners’ rights and that Tunisia had acceded to “the relevant international 

treaties and conventions”.
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– –

“

Affairs observed that Tunisian laws guaranteed prisoners’ rights and that Tunisia had acceded to “the 

relevant international treaties and conventions” (see paragraph 55 above). In that connection, the 

”

“

”

“mercenary” 
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years and eight months’ imprisonment combined with a fine.

“

”

In the applicant’s case additional questions as to any possible ret

“142. In its 2006 concluding observations o

do not systematically violate UNCAT’s provisions, and after a thorough examination of the merits of
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“Based on the long experience of international monitoring bodies and experts, it is unlikely that a post

their suffering, or are not believed if they do.”

144. In his “viewpoint” of 27 June 2006, the Council of Europe Commissioner for Human Rights, 

145. Concerns as to the United Kingdom’s Government’s policy of seeki

expressed by the United Kingdom Parliament’s Joint Committee on Human Rights (in its report of 18 

Report entitled “Mind the Gap Diplomatic Assurances and the Erosion of the Global Ban on Torture”, it 

Government to account, it was able to ensure the safety of a person returned under the MOU.”

“widespread and routine” and the parties accepted that without assurances of the Jordanian 

and, secondly, whether in the light of the receiving State’s practices they co

“

–
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urity. It is no part of this Court’s function to review 

whether an individual is in fact such a threat; its only task is to consider whether that individual’s 

treatment. Before turning to the facts of the applicant’s case, it is 

light of the receiving State’s practices they can be relied upon. In doing so, the Court will have regard, 
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the receiving State’s record in abiding by similar assurances (Babar Ahmad and Others, cited above, 

monitoring mechanisms, including providing unfettered access to the applicant’s lawyers (Chentiev 

”

In the applicant’s case, the UK and 

convicted in absentia. The applicant’s high profile would likely make the Jordanian authorities careful 

that country’s bilateral relationship with the UK, but would also cause international outrage. Fi
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be capable of verifying that the assurances were respected. Consequently, the applicant’s return to 

“Th

Conseil d’État has 

In the Court’s opinion, it has not been shown that in the circumstances of the c

operation in enforcing the sentences.”

incriminating statements in the applicant’s case had been made by two different witnesses, both of 
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MoU, he was prepared to leave the UK for Jordan once the two countries ‘enshrined in law’ 

of the British Courts, the Home Secretary decided to conclude a new ‘mutual legal assistance 

agreement’, which entered into force in June 2013.

approval of the Treaty by Jordan’s King Abdullah, on 7 July 2013 Abu Qatada ‘agreed’ to return to 

(a)  Prison conditions at ADX Florence: Although the applicants’ detention at ADX Florence would not 

– –

ADX’s restrictive conditions and lack of human contact. As to the first complaint, the US authorities 

for reviewing an inmate’s security classification. It

                                                           
I follow here Mariagiulia Giuffré, ‘An 

Othman (Abu Qatada) v United Kingdom (2012)’, in: International Human Rights Law Review 2 (2013) 266–

“57. While the Court in Babar Ahmad did not accept that the conditions in ADX Florence would reach the Article 3 threshold fo
ntal health problems, the applicant’s case can be distinguished on account of the 

severity of his mental condition. The applicant’s case can also be distinguished from that of Bensaid v. the United Kingdom, 

icant’s extradition to a different country and to a different, and potentially more 

icle 3 threshold (see Bensaid v. the United Kingdom, cited above, § 37).”
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applicant’s continued incarceration no longer served any legitimate penolog

themselves of mechanisms available in their system to reduce the applicants’ potential se

reveal an evolution in the Court’s reasoning in 

“

case depended on three distinctions which, in their judgment, were to be found in this Court’s case

State. The Court’s own case

                                                           



14 
 

paragraph 79 of its judgment the Court stated that the “Convention prohibits in absolute terms torture 

tment or punishment”. In paragraph 80 the Court went on to state that:

“The prohibition provided by Article 3 against ill

expulsion ...”

against the reasons for expulsion in determining whether a State’s responsibility under 

test because they were “notions that [could] only be assessed independently of each other” (ibid
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(…)

177.  However, in reaching this conclusion, the Court would underline that it agrees with Lord Brown’s 

extradition case. For example, a Contracting State’s negligence in providing appropriate medical care 

–

been decisive in the Court’s conclusion that there has been a violation of Article 3:

that the measure may have been calculated to break the applicant’s resistance or will (ibid, § 167; 

Ilaşcu and Others v. Moldova and Russia [GC], no. 48787/99, § 446, ECHR 2004
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II; Iwańczuk v. P

law.”

                                                           
–

‘Use of Diplomatic Assurances in Terrorism
n Security Concerns and Human Rights Obligations.’  Expert Paper International Centre for counter

For more information, check Arar’s lawsuit against the United States in: United States District Court for the 
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Department of State has refused to disclose information based on “state’s secrets”, and refuses to 

“I could not say anything about the torture. I thought if I did, I would not get any more visits, or I might 

be beaten again … The consu

not say anything there.”

aking it one of the first major cases of extraordinary rendition. The Egyptian government’s DAs 

case that “the procurement of diplomatic assurances, which, moreover, 

provided no mechanism for their enforcement, did not suffice to protect against this manifest risk.”

the Alzery case it concluded: “

the requirements of article 7 of the Covenant. The author’s expulsion thus amounted to a violation of 

t.”

                                                           

 
January 1980) (‘VCLT’).See for an analysis of the legally binding nature of diplomatic assurances from the perspective of the
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