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From |  ; or: ;

N Secretary General

| T Arri of the Council of Europe,
— Mr. Thorbjorn Jagland

Dear Mr. Secretary General,

The National Trade Union Confederation of Moldova (NTUCM) considers it necessary to
inform you that some modifications to the Labor Code of the Republic of Moldova caused
indignation from the part of the employees due to the fact that they do not comply with the norms
of international law, including the European Social Charter. The modifications introduced violate
certain employment rights.

Paragraph (1) of article 111 of the Labor Code of the Republic of Moldova, as amended by
the Law No.154 from 28 March 2003, provided the right for “non-working holidays with the
maintenance of average wage” for all categories of employees.

According to Article 1 of the Labor Code an employee is defined as an individual
(male or female) who does his/her work according to certain specialty or qualification or
occupies a particular post, for a salary based on individual employment contract.

NTUCM considers that Paragraph (1) of Article 111 of the Labor Code of the Republic
of Moldova as amended by the Law No. 154 from 28 March 2003, indicated above, fully
demonstrates the provisions of p. 2 of Article 2 of the European Social Charter, which does not
define the categories of the employees. However after 8 years of application of these provisions
of the Labor Code, the Parliament, by Law No. 168-XVIII from 09 July 2010, modified
Paragraph (1) of Article 111 of Labor Code and, therefore, certain categories of employees
(employees with monthly salaries (function salary) were not entitled to non-working holidays
with the maintenance of average wage.

In fact, this modification offers the right for non-working days with the maintenance of
average wage only to the employees paid on the basis of piecework or per time unit.

NTUCM considers that all employees must be entitled to paid non-working holidays,
without any exceptions, regardless of the job, work done, activity field and the system of wage
payment for work under tariff or function salary, on the basis of piecework or per time unit,
which is a main principle of the provisions of international law in this field

In support of the above mentioned, we bring forward as arguments, first of all, the
provisions of Article 7, p. d) of the International Covenant for Economic, Social and Cultural
Rights, adopted by the UN and ratified by the Republic of Moldova (Parliament Decision No.
217-XII from 28 December 1990), which stipulates that “The states parties to the present
Covenant recognize the right of everyone to the enjoyment of just and favourable conditions
of work which ensure, in particular, d) ...remuneration for public holidays”, second -
provisions of p. 2 of Article 2 of the European Social Charter adopted by the Council of Europe
and ratified by the Republic of Moldova (Law No. 484-XV from 28 September 2001), which
provide for the following, “With a view to ensuring the effective exercise of the right to just
conditions of work, the Parties undertake: to provide for public holidays with pay.”



According to the norms of international law, all employees are equal in their
rights and possibilities and discrimination in the field of employment is prohibited. Thus
the payment for non-working holidays established only for piecework employees and
per time unit employees, as mentioned in Paragraph (1) of Article 111 of the Labor
Code, without taking into consideration the employees whose work is being
remunerated on a monthly basis (function salary) represents a discrimination and
contradicts to the Article 1, Paragraph (1), point a) and b) of the ILO Convention No.
111, concerning the discrimination in respect of employment and occupation, to which
the Republic of Moldova is a party (ratified by the Decision of Parliament No. 593-XII1I
from 26 September 1995).

The provisions of Paragraph ( 1) of Article 111 of the modified Labor Code contradict
to the provisions of Paragraph (1) of Article 8 of the Code, which says that "Within the
employment relationships there is a principle of equality of rights of all employees”.

We would also like to inform you that the provisions of Paragraph (6) of Article
111 of the Labor Code (introduced by the Law No. 280X VI from 14 December 2007)
represent another contradiction. According to these provisions “in cases when non-
working holidays coincide with the weekend days, the average salary for these days is
not maintained”.

NTUCM considers that these modifications as well contradict to the norms of
international law mentioned above and violate the employment rights and interests of
the employees.

Based on the abovementioned facts and in order to ensure the application and
respect by the Republic of Moldova of the provisions of p. 2 of Article 2 of the revised
European Social Charter, as well of the Article 7, point d) of the International Covenant for
Economic, Social and Cultural Rights, the National Trade Union Confederation of Moldova,
kindly requests, Mr. Secretary General, the authoritative opinion to the Paragraph (1) and (6) of
Article 111 of the Labor Code concerning the categories of employees who can benefit from paid
holidays and the payment conditions for these days, including cases when these days coincide
with weekend days.

As to the payment conditions, we kindly request the solicited opinion to reflect
the aspects or the peculiarities of these payments for employees whose work is
remunerated as function salary (on a monthly basis), piecework payment, or per time
unit.

Hoping you will comply with our request, please accept, Mr. Secretary General, the
assurances of our highest consideration.

Annex.: 1. Extract from par. (1) of art. 111 of the Labor Code of the Republic of Moldova (initial
version);
2. Extract from the Law No. 168 from 9 July 2010 which modified the par. (1) of Art. 111 of the
Labor Code of the Republic of Moldova;
3. Extract from the Law No. 280 from 14 December.2007 which supplemented the Art.
111 of the Labor Code of the Republic of Moldova with par. (6).

Truly yours,

Vicepresident VTW(M/D ihail HINCU
v\\
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Republic of Moldova
PARLIAMENT

CODE No. 154
from 2 8 March 2003

LABOR CODE
OF THE REPUBLIC OF MOLDOVA

Published: 29 July 2003 in Official Gazette No. 159-162 art No: 648

Article 111. Non-working holidays

(1) The non-working holidays with the maintenance of average salary in the Republic of
Moldova are the following:...

PRESIDENT OF THE PARLIAMENT Eugenia OSTAPCIUC

Chisinau, 28 March 2003.
No. 154-XV.



Republic of Moldova
PARLIAMENT

LAW No. 168
from 09 July 2010

For the modification and amendment of Labor Code of the Republic of Moldova

Published: 07 September 2010 in Official Gazette No.160-162 Article No:586

The Parliaments adopts this organic law.
Unique Article — Labor Code of the Republic of Moldova N 0 .154-XV from 28 March 2003
(Official Gazette of the Republic of Moldova, 2003, No.159-162, Article 648), as amended, is
amended and supplemented as follows:

21.Article 111:

in Paragraph (1) the text: “with the maintenance of average salary” is to be substituted with the
text “with average salary paid (only to the employees paid on the basis of piecework or per time unit)”;

PRESIDENT OF THE PARLIAMENT Mihai GHIMPU

No.168. Chisinau, 09 July 2010.



Republic of Moldova
PARLIAMENT

LAW No. 280
from 14 December 2007

For the modification and amendment of certain legislative acts

Published: 30 May 2008 in Official Gazette N0.94-96 Article No: 349 entering in force starting 30 May
2008

Article LII — Labor Code of the Republic of Moldova N 0 .154-XV from 28 March 2003 (Official
Gazette of the Republic of Moldova, 2003, No.159-162, Article 648), as amended, is amended and
supplemented as follows:

l.Article 111 is supplemented with Paragraph (6) which shall read: (6) “if the non-

working holidays coincide with weekend days, the average salary forthese daysis not
maintained.”

PRESIDENT OF THE PARLIAMENT Marian LUPU

No0.280-XVI. Chisinau, 14 December 2007.
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Secretarului General
al Consiliului Europei,
dl Thorbjorn Jagland

Stimate domnule Secretar General,

Confederatia Nationala a Sindicatelor din Moldova (CNSM) considera necesar si
Va aducd la cunostintd ca unele modificari introduse in Codul muncii al Republicii
Moldova au provocat mari indignari din partea salariatilor pe motivul ci acestea nu
corespund normelor dreptului international, inclusiv Cartei Social Europene. Prin
modificarile operate salariatilor le-au fost lezate anumite drepturi de munca.

Alin. (1) al art. 111 din Codul muncii al Republicii Moldova, in redactia Legii nr.
154 din 28.03.2003, prevedea dreptul la ,zilele de scrbdtoare nelucrdtoare cu
menfinerea salariului mediu™ pentru toate categoriile de salariati.

Notiunea de salariat, potrivit art. 1 din Codul muncii, se defineste ca persoana
fizica (barbat sau femeie) care presteaza o munca conform unei anumite specialitati,
calificari sau aflata intr-o anumita functie, in schimbul unui salariu, in baza contractului
individual de munca.

CNSM considera ca alin. (1) al art. 111 din Codul muncii al Republicii Moldova
in redactia Legii nr. 154 din 28.03.2003, indicata mai sus, reflecta in masura deplina
dispozitia p. 2 al art. 2 din Carta Sociala Europeana care nu delimiteaza categoriile de
salariati. Insa dupa 8 ani de aplicare a acestor prevederi ale Codului muncii, Parlamentul
tarii, prin Legea nr. 168-XVIII din 09.07.2010, a modificat alin. (1) al art. 111 din Codul
muncii §i, prin urmare, unele categorii de salariati (salariatii remunerati in baza salariului
lunar (de functie), au fost lipsiti de dreptul la zile de sarbatoare nelucritoare cu plata
salariului mediu.

In esenta, prin modificarea data, de dreptul la zile de sarbatoare cu plata salariului
mediu beneficiazd numai salariatii remunerati in acord sau pe unitate de timp.

CNSM considera ca de dreptul la zile de sdrbatoare nelucritoare platite trebuie si
beneficieze toti salariatii, fara exceptie, indiferent de functia ocupata, munca prestata,
domeniul de activitate si sistemul de retribuire a muncii in baza salariului tarifar sau de
functie, in acord sau pe unitate de timp, fapt care constituie principiul de baza al
normelor dreptului international in acest domeniu.

Intru sustinerea celor mentionate aducem drept argumente, in primul rand,
prevederile art. 7 lit. d) din Pactul international cu privire la drepturile economice,
sociale si culturale, adoptat de catre ONU si ratificat de Republica Moldova (Hotararea
Parlamentului, nr. 217-XII din 28 iulie 1990), care stabileste ca, ,.Statele parti la
prezentul Pact recunosc dreptul pe care il are orice persoand de a se bucura de conditii
de muncd juste si prielnice, care sd asigure in deosebi: d)...remunerarea zilelor de
sdrbdtoare ”, in al doilea - prevederile pct. 2 al art. 2 din Carta Sociala Europeans,
adoptata de Consiliul Europei si ratificatd de Republica Moldova (Legea nr. 484-XV din




28 septembrie 2001), care prevede ca. .Jn vederea asigurdarii exercitarii efective a
dreptului la conditii de munca echitabile, partile se angajeaza sa prevada zile de
sarbdtoare platite ™.

Potrivit normelor dreptului international, toti salariatii sunt egali in drepturi si
posibilitati, iar discriminarea in domeniul raporturilor de munci este interzisa. Astfel,
plata pentru zilele de sarbatoare nelucratoare stabilita doar numai pentru salariatii care
sunt remunerati in acord sau pe unitate de timp, asa dupd cum s-a stipulat in alin. (1) al
art. 111 din Codul muncii, fira a fi luati Tn calcul salariatii a ciror munci este retribuitd
cu salariu lunar (salariu de functie) este o discriminare si contravine art. 1 alin. (1), lit. a)
si b) din Conventia OIM, nr. 111, privind discriminarea in domeniul ocupdrii fortei de
muncad si exercitarii profesiei la care republica Moldova este parte (ratificata prin
Hotararea Parlamentului nr. 593-XIII din 26 septembrie 1995).

Prevederile alin. (1) al art. 111 din Codul muncii modificat vin in contradictie si cu
stipularile din alin. (1) al art. 8 din acelasi cod, care stabileste ca ../n cadrul raporturilor
de muncd actioneazd principiul egalitdtii in drepturi a tuturor salariatilor”.

Totodata, Va comunicam ci o abatere, in acest sens, constituie si dispozitia alin.
(6) al art. 111 din Codul muncii (introdusa prin Legea nr. 280-XVI din 14.12.2007), care
stipuleaza ca ,,/n cazul in care zilele de sdrbdtoare nelucrdtoare coincid cu zilele de
repaus saptamanal, salariul mediu pentru aceste zile nu se mentine”.

CNSM considera ca aceste modificari, de asemenea, contravin normelor dreptului
international mentionate mai sus si lezeaza drepturile si interesele de munci ale
salariatilor.

Pornind de la cele mentionate, precum si in scopul asigurarii aplicarii si
respectarii juste de catre Republica Moldova a prevederilor p. 2 al art. 2 din Carta
Sociald Europeani revizuita, precum si a art. 7, lit. d) din Pactul international cu privire
la drepturile economice, sociale si culturale, Confederatia Nationala a Sindicatelor din
Moldova solicita respectuos, stimate Domnule Secretar General, avizul autoritar asupra
alin. (1) si a alin. (6) din art. 111 din Codul muncii privind categoriile de salariati care
beneficiaza de zile de sarbitoare platite si conditiile de plata ale acestor zile, inclusiv In
cazul in care aceste zile coincid cu zilele de repaus saptamanal.

Privitor la conditiile de platd, rugam ca in avizul solicitat si fie reflectate
aspectele sau particularittile acestor plati pentru salariatii remunerati cu salariu de
functie (lunar), in acord $i pe unitate de timp.

In Speranta ca veti da curs cererii noastre, Va rog sa agreati asigurarea
consideratiunii noastre,

Anexa: 1. Extras a alin. (1) al art. 111 din Codul muncii al Republicii Moldova (varianta initiala);
2. Extras din Legea nr. 168 din 09.07.2010 prin care a fost modificat alin. (1) al art. 111
din Codul muncii al Republicii Moldova;
3.Extras din Legea nr. 280 din 14.12.2007 prin care a fost completat art. 111 din Codul
muncii al Republicii Moldova cu alin. (6).

Cu respect,

(_ ~
Vicepresedinte ’Lﬁllbw/w»\,\ Mihail HINCU
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Republica Moldova

PARLAMENTUL

COD Nr. 154
din 28.03.2003

CODUL MUNCII
AL REPUBLICII MOLDOVA

Publicat : 29.07.2003 in Monitorul Oficial Nr. 159-162 art Nr : 648

Articolul 111. Zilele de sirbatoare nelucratoare
(1) In Republica Moldova, zile de sarbatoare nelucratoare, cu mentinerea salariului mediu,
sint: ...

PRESEDINTELE
PARLAMENTULUI Eugenia OSTAPCIUC

Chisinau, 28 martie 2003.
Nr.154-XV.



Republica Moldova
PARLAMENTUL

LEGE Nr. 168
din 09.07.2010

pentru modificarea si completarea Codului muncii al Republicii Moldova

Publicat : 07.09.2010 in Monitorul Oficial Nr. 160-162 art. Nr: 586

Parlamentul adopta prezenta lege organica. . .
Articol unic.— Codul muncii al Republicii Moldova nr.154-XV din 28 martic 2003

(Monitorul Oficial al Republicii Moldova, 2003, nr. 159-162, art. 648), cu modificarile ulterioare,
se modificd §i se completeaza dupa cum urmeaza:

21. Articolul111:
la alineatul (1), textul ,.cu mentinerea salariului mediu™ se SlleUlUlC prin textul ,.cu plata
salariului mediu (pentru salariatii care sint remunerati in acord sau pe unitate de timp)”;

PRESEDINTELE PARLAMENTULUI Mihai GHIMPU

Nr. 168. Chisinau, 9 iulie 2010.



Republica Moldova
PARLAMENTUL

LEGE Nr. 280
din 14.12.2007

pentru modificarea si completarea unor acte legislative

Publicat: 30.05.2008 in Monitorul Oficial Nr. 94-96 art. Nr: 349 Data intrarii in vigoare: 30.05.2008

Art. LII. - Codul muncii al Republicii Moldova nr.154-XV din 28 martie 2003 (Monitorul
Oficial al Republicii Moldova, 2003, nr.159-162. art.648), cu modificarile ulterioare, se modifica si
se completeazd dupa cum urmeaza:

1.Articolul 111 se completeaza cu alineatul (6) cu urmdtorul cuprins:

“(6) In cazul in care zilele de sarbatoare nelucratoare coincid cu zilele de repaus saptaminal,
salariul mediu pentru aceste zile nu se mentine.”

PRESEDINTELE PARLAMENTULUI Marian LUPU

Nr.280-XVI. Chisiniu, 14 decembrie 2007.





