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Preliminary remarks

Portugal hereby submits its ninth Report that has been prepared in accordance
with the reporting system adopted by the Committee of Ministers on 26 March
2008 for the presentation of the national reports concerning their national

implementation of the revised European Social Charter.

The Report deals with group 3 (area of right of the work) concerning Articles 2,
4,5, 6, 21, 22, 26, 28 and 29, and the period under review is from 1 January 2009
to 31 December 2012.

The ninth Report is a follow-up to earlier reports submitted by Portugal on the
national implementation of the obligations laid down in the revised European
Social Charter. It does not refer to the individual provisions of the Charter unless
either the remarks of the European Committee for Social Rights of the European
Social Charter (by way of simplification hereinafter referred to as “Committee”),
in particular in the conclusions, give reason for this, or if relevant amendments in

the material and legal situation have occurred.
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ARTICLE 2
THE RIGHT TO JUST CONDITIONS OF WORK

Introduction to and framework for the 2009 and 2011/2012 labour reforms

During the reference period (1 January 2009 - 31 December 2012), of particular
significance in terms of an update to the information provided in the 5t
National Report was the revision of the Labour Code (CT) by Law no. 7/2009 of
12 February 2009, as subsequently amended by Laws nos. 105/2009 of 14
September 2009, 53/2011 of 14 October 2011, 23/2012 of 25 June 2012,
and 47/2012 of 29 August 2012.

This revision followed the Tripartite Agreement for a New System for Regulating
Labour Relations, Employment Policies and Social Protection in Portugal, dated
25 June 2008, in which the Social Partners and the Government together took
the view that the main labour-market problems required a reform of the Labour
Code approved by Law no. 99/2003 of 27 August 2003, and that this should be
structured along five fundamental axes:

1. Increase adaptability in enterprises.

2. Promote regulation by collective bargaining.

3. Rationalise and increase the security of the parties in dismissal
proceedings.

4. Strengthen the effective nature of labour legislation.

5. Fight precarity and segmentation, and promote job quality.

“The Social Partners and the Government took the view (...) that the reform of
the normative framework governing labour relations and the appropriate
recalibration of the active employment and social protection policies enhance
one another and are instruments that are indispensable to a new virtuous
articulation between economic growth, the improvement of business
competitiveness, the increase in productivity, the improvement of
employability, the development of the quality of employment, the reduction of
unequal opportunities, the improvement of labour relations, and the more
equitable sharing of the results of economic progress.

A more effective normative framework requires that the legislative acquis
comprising the Labour Code and its Regulations be integrated and reformed in
such a way as to stabilise a new articulation between a law that is simpler,
more accessible to its users, reduces uncertainty and promotes trust between
social interlocutors at every level, and a development of the negotiated
regulation of the change in labour relations.”

The post-2009 amendments to the Labour Code followed the Tripartite
Agreement for Competitiveness and Employment dated 22 March 2011, and
the Commitment to Growth, Competitiveness and Employment dated 18
January 2012.



This labour-legislation reform took place within the framework of the budgetary
consolidation process implemented in the wake of the commitments derived
from the May 2011 Memorandum of Understanding between the Portuguese
authorities and the European Commission, the International Monetary Fund and
the European Central Bank, which also provided for a “package of measures”
designed to strengthen the potential for economic growth and job creation.
These measures addressed important aspects of the country’s labour
legislation, particularly the organisation of working time, dismissals, and
collective bargaining.

§ 1) Length of the working day/week
1.1 Regime regulated by the Labour Code

The changes brought in by the latest reform did not entail increasing the normal
working day or week, but rather sought to ensure that enterprises can manage
working time more flexibly, using the adaptability, hour bank, and
concentrated working hours regimes.

Article 203(1) of the revised Labour Code (CT rev.) says that the *“normal”
(standard) working period - i.e. the time a worker undertakes to work,
measured in the number of hours per day and per week (Article 198, CT rev.) —
cannot exceed eight hours a day and forty hours a week.

These maximum limits can be reduced by collective labour regulation
instruments (IRCTs), but this cannot lead to a reduction in workers’ pay (Article
203[4], CT rev.).

Without prejudice to cases in which an IRCT provides otherwise, the normal
working period can be increased by up to four hours a day for workers who
work solely on days when most of the enterprise or establishment’s staff are
taking their weekly rest (Article 203[2], CT rev.).

There are, however, exceptions to the maximum limits on normal working
periods (see Article 210[1], CT rev.) in situations in which this is expressly
permitted by the Labour Code, or when an IRCT allows it. In these cases the
work must be markedly intermittent or involve simple presence; or it must be
effectively impossible to subject the normal working period to those limits — a
possibility that only applies to employers that are not-for-profit or are closely
linked to the public interest. In any case, if the employer engages in industrial
activities, the normal weekly period cannot exceed an average of forty hours
calculated for the reference period as a whole.

Although the revised Labour Code is systematised in a new way, these
provisions correspond to those that already existed in the previous Labour Code
approved by Law no. 99/2003 of 27 August 2003.



The situations expressly provided for in the Code, as referred to above, concern
the adaptability, hour bank, and concentrated working hours regimes. These
are currently configured as follows:

1. Adaptability through collective regulation

IRCTs can define the normal working period in average terms. In this case the
daily limit imposed by Article 203(1) can be increased by four hours and the
working week can rise to up to sixty hours, albeit it cannot exceed an average
of fifty hours over a two-month period (Article 204[1] and [2], CT rev.).

2. Individual adaptability

An employer and an individual worker can also agree that the normal period
should be defined in average terms. They can increase the normal working day
by up to two hours, and the working week to a maximum of fifty hours (see
Article 205[1] and [2], CT rev.).

3. Group adaptability

Article 206(1) of the revised labour Code says that when a collective labour
regulation instrument institutes the adaptability regime provided for in Article
204, it can also allow the employer to apply that regime to all the workers in a
given team, section or economic unit, if at least 60% of the staff therein are
covered by the IRCT in question.

The IRCT can also say that the regime will continue to be applicable for as long
as the workers covered by it in the team, section or economic unit number 60%
or more of the total.

Under Article 206(2), if an employer’s proposal! is accepted by at least 75% of
the workers in a given team, section or economic unit, the employer can apply
the regime to all the staff in that organisational structure.

- Reference period / adaptability —

Under an adaptability regime, the average length of time to be worked is
determined with reference to the period agreed in the applicable IRCT, which
cannot exceed 12 months. If the IRCT does not stipulate it, the period is 4
months (Article 207[1], CT rev.).

However, this can be increased to 6 months in the case of:

a) Workers who are members of the employer’s family.

b) Workers who occupy a board director’s or senior management post,
or who have the power to take autonomous decisions.

C) Activities characterised by long distances between the place of work
and the worker’s place of residence, or between different places of
work.

! See Article 205(4), CT.



d) Activities involving the permanent security and surveillance of persons
or goods - i.e. work as a guard or caretaker, or for a security or
surveillance enterprise.

e) Activities characterised by the need to ensure continuous service or
production —-i.e.:

i) The provision of reception, treatment or care services by a
hospital or similar establishment, including the work of trainee
doctors, or by a residential institution or prison.

i) Ports and airports.

i) The press, radio, television, cinema production, the post office,
telecommunications, ambulance services, fire brigades, or civil
protection services.

iv) The production, transport or distribution of gas, water or
electricity, refuse collection, or incineration facilities.

V) Industries whose working process cannot be interrupted, on
technical grounds.

vi) Research and development.

vii) Agriculture.

viii) Passenger transport by a regular urban transport service.

f) A foreseeable surge in activity, particularly in agriculture, tourism, and
postal services.

g) Rall transport staff who work intermittently aboard trains, or whose task
is to ensure the continuity and regularity of rail traffic.

h) Chance, or force majeure.

i) Accidents, or an imminent risk thereof.

4. Hour bank through collective regulation

IRCTs can institute an hour bank regime, under which the normal working
period can be increased by up to four hours a day and to a maximum of sixty
hours a week, with the increases limited to two hundred hours a year (see
Article 208[1]2, CT rev.).

IRCTs can waive this annual limit if the hour bank regime is used to avoid
reductions in the number of workers, but for no more than 12 months (see
Article 208[3], CT rev.).

IRCTs that introduce an hour bank must regulate:

a) The compensation for the additional work, which must take at least one
of the following forms:

i) An equivalent reduction in working hours at another time.
i) An increase in the length of annual holidays.
iil) Payment in cash.

? Article 208 was amended by Law no. 23/2012 of 25 June 2012, with entry into force on 1 August 2012.



b) The amount of advance notice the employer must give the worker when
he/she needs to work.

C) The period within which any compensatory reduction in working hours
must be given - the choice within this period is made by the worker, or if
he/she doesn’t choose, by the employer — and the advance notice of the
use thereof that one party must give to the other.

5. Individual hour bank

The hour bank regime can also be instituted by agreement between an
employer and an individual worker, when the normal working period can be
increased by up to 2 hours a day, to a maximum of 50 hours a week, with the
total limited to at most 150 hours a year (see Article 208A3, CT rev.).

The agreement must regulate:

a) The compensation for additional work, which must take at least one of
the following forms:

i) An equivalent reduction in working hours at another time.
i) Anincrease in the length of annual holidays.
i) Payment in cash.

b) The amount of advance notice the employer must give the worker when
he/she needs to work;

Cc) The period within which any compensatory reduction in working hours
must be given - the choice within this period is made by the worker, or if
he/she doesn’t choose, by the employer — and the advance notice of
the use thereof that one party must give to the other.

6. Group hour bank

Article 208-B(1)* of the revised Labour Code says that when an IRCT institutes
the hour bank regime provided for in Article 208, it can also allow the employer
to apply that regime to all the workers in a given team, section or economic
unit, if at least 60% of the staff therein are covered by the IRCT in question. The
IRCT can also say that the regime will continue to be applicable for as long as
the workers covered by it in the team, section or economic unit number at least
the percentage of the total stipulated by the IRCT itself.

Under Article 208(2) of the revised Labour Code, if an employer’s proposals is
accepted by at least 75% of the workers in a given team, section or economic
unit, the employer can apply the same hour bank regime to all the staff in that
organisational structure.

* Text added by Law no. 23/2012 of 25 June 2012, with entry into force on 1 August 2012.
* Text added by Law no. 23/2012 of 25 June 2012, with entry into force on 1 August 2012.
> See Article 205(4) of the Labour Code.



- Concentrated working hours regime -

Article 209(1) of the revised Labour Code says that the normal daily working
period can be increased by up to four hours:

a) By agreement between an employer and an individual worker, or by
IRCT, in such a way as to concentrate the normal weekly working period
into at most four working days.

b) By IRCT, in order to create a work schedule that contains at most
three consecutive days of work followed by at least two days of rest,
while respecting the normal weekly working period on an average basis
within each 45-day reference period.

Workers who are subject to a concentrated work schedule cannot be covered
by the adaptability regime at the same time (see Article 209[2]).

Analysis of a sample composed of 95 collective labour agreements showed
that 33 of them established normal working periods below the standard ones
provided for by law, with a range of between 20 and 39 hours a week, while
the normal working day varied between 6 and 7.5 hours.

1.2 Public sector employment regime

The regulations governing the working times of public-sector staff with
appointments on the one hand and labour contracts on the other have
different normative sources (Executive Law no. 259/98 of 18 August 1998 for
staff with appointments; the Regime governing Labour Contracts for Public
Functions (RCTFP) for workers with contracts), but there are no significant
differences between them.

The normal working period cannot exceed 7 per day or 35 hours per week
(Article 126, RCTFP; Articles 7 and 8 of Executive Law no. 259/98). The working
day must be interrupted by a rest period of between 1 (minimum) and 2
(maximum) hours; and no more than 5 hours can be worked consecutively?’
(Articles 136 and 137, RCTFP; Article 13, Executive Law no. 259/98).

§ 2) Paid public holidays
2.1 Regime regulated by the Labour Code

The revised Labour Code provides for 9 mandatory (Article 234[1]8) and 2
optional (Article 235[1]) public holidays®.

® Plus an additional 4 hours a month.

” These limits can be altered by IRCTs in the case of workers recruited under labour contracts.

& The text of paragraph (1) resulted from Law no. 23/2012 of 25 June 2012, with entry into force on 1 August 2012.

° The amendment to Article 234(1) resulted in the abolition of four public holidays — Corpus Christi, 5 October, 1 November, and 1
December — with effect from 1 January 2013.
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Under Article 236(1) of the revised Labour Code, all activities that are not
permitted on Sundays must also be closed or suspended on mandatory public
holidays. When staff do work, they are entitted to be paid at the rate
applicable to public holidays, and the employer cannot compensate for it with
overtime (see Article 269[1] CT rev.).

Staff who do normal work on public holidays at enterprises that are not required
to close or suspend operations on those days are entitled to compensatory rest
equal to half the hours so worked, or to a 50% pay increase for those hours, with
the choice between the two formats pertaining to the employer (Article
269[2]19).

Analysis of a sample composed of 95 collective labour agreements revealed
that 25 of them stipulated a pay increase for working on public holidays greater
(between 125% and 300%) than that laid down in the version of the Labour
Code that preceded Law no. 23/2012 of 25 June 2012.

It should be noted that, of the collective labour agreements published after the
entry into force of Law no. 23/2012 of 25 June 2012, only one provides for an
increase in pay for work done on mandatory public holidays greater (100%)
than the 50% established by the new Law.

2.2 Public sector employment regime

Law no. 66/2012 of 31 December subjected all (both appointed and
contracted) workers who exercise functions in the public sector to the public
holiday regime provided for in the Labour Code.

Articles 234 and 235 of the Labour Code say that there are mandatory public
holidays, and optional ones.

The mandatory ones are set out in Article 234, as amended by Law no. 23/2012
of 25 June 2012: 1 January, Easter Friday, Easter Sunday, 25 April, 1 May, 10
June, 15 August, 8 December, and 25 December.

Article 235 says that collective labour regulation instruments (applicable only to
workers recruited under labour contracts) and Council of Ministers Resolutions
(a CMR would theoretically apply to all workers) can stipulate that Mardi Gras
and each municipality’s specific local holiday can be public holidays.

The following public holidays were abolished in 2012: Corpus Christi, 5 October,
1 November, and 1 December. In addition, since the same year, no optional
public holidays have actually been observed.

Workers continue to enjoy the right to be paid on public holidays on which they
do not work.

° The text of paragraph (2) resulted from Law no. 23/2012 of 25 June 2012, with entry into force on 1 August 2012.



§ 3) Annual holidays with pay
3.1 Regime regulated by the Labour Code

The minimum annual holiday period remains 22 working days (Article 238[1], CT
rev.).

Workers are paid during their annual holidays. Each worker is also entitled to
additional holiday pay equal to his/her basic pay, plus other remuneratory
benefits that represent compensation for the specific way in which he/she
performs his/her work, for the length of time equal to the minimum duration of
his/her holidays (Article 264[2],11 CT rev.).

Employers must pay the additional holiday month before the worker’s actual
holidays begin, with proportional payments if the holidays are split up into
smaller periods, unless the parties agree otherwise in writing (Article 264[3]).

Unlike the earlier version of the Labour Code (the one approved by Law no.
99/2003 of 27 August 2003), the revised Code currently makes no provision for
mechanisms that would increase the length of a worker’s annual holidays - e.g.
on the basis of the his/her age, lack of absences, and so on.

Analysis of a sample composed of 95 collective labour agreements showed
that 27 stipulate a minimum length of holidays above that provided for by law,
with totals varying between 23 and 30 days.

These increased holiday periods are subject to certain conditions, such as a
worker’s attendance record, age, number of years with the enterprise, if he/she
takes the majority of his/her holidays outside the most commonly requested
time of year, shift working, and performance evaluations, as well as a
combination of the above.

3.2 Public sector employment regime

Since the entry into force of Law no. 66/2012 of 31 December, there has been a
single annual holiday regime for both Public Administration staff with labour
contracts and those with appointments (it used to be set out in the RCTFP for
workers recruited under labour contracts, and in Executive Law no. 100/99 of 31
March 1999 for appointed staff). There is only one exception — appointed staff
can take an extra 5 working days of holiday if they take all of their allowance
for a given year between 1 January and 30 April or between 1 November and
31 December.

Apart from this exception, staff are entitled to between 25 and 31 working days
of paid annual holidays — newly recruited workers begin with 25, and this

" The text of paragraph (2) resulted from Law no. 23/2012 of 25 June 2012, with entry into force on 1 August 2012.



increases for each 10-year “module” of the person’s age and length of public
service.

§ 4) Hazardous or unhealthy occupations
4.1 Regime regulated by the Labour Code

Where doing away with risks in hazardous or unhealthy activities is concerned,
we would note that the health and safety issues that used to be covered by the
Labour Code approved by Law no. 99/2003 of 27 August and by the respective
regulations (Law no. 35/2004 of 29 July 2004) are now addressed in the Labour
Code approved by Law no. 7/2009 of 12 February 2009 (as amended by Laws
nos. 105/2009 of 14 September 2009, 53/2011 of 14 October 2011, 23/2012 of 25
June 2012, and 47/2012 of 29 August 2012), and in Law no. 102/2009 of 10
September 2009. The latter regulated the legal regime governing the promotion
of health and safety at work and the prevention of work-related accidents and
illnesses, as provided for in Article 284 of the Labour Code, and was itself
subsequently amended with regard to prevention by Law no. 42/2012 of 28
August 2012.

As such:

Article 15 of Law no. 102/2009 of 10 September (all references from here until
the end of section 4.1are to this Law) lists employers’ general obligations, as
follows:

o Employers must ensure that workers enjoy healthy and safe conditions in
every aspect of their work (paragraph [1]).

e Employers must continuously and permanently make every effort to
conduct their activities under conditions that are healthy and safe for
workers, in the light of the following general principles as regards
prevention (paragraph [2]):

o Identify the foreseeable risks in all the enterprise, establishment,
department or service’s activities, in the design or construction of
work facilities, places and processes, and in the choice of
equipment, substances and products, all with a view to eliminating
those risks, or when this is not viable, reducing their effects
(subparagraph [a]).

0 Integrate the assessment of risks to workers’ health and safety into all
of the enterprise, establishment, department or service’s activities,
with the duty to take the appropriate protection measures
(subparagraph [b]).

o Fight the risks at source, in such a way as to eliminate or reduce
exposure and increase levels of protection (subparagraph [c]).

o0 Ensure in workplaces that exposures to chemical, physical and
biological agents and psychosocial risk factors do not constitute risks
to workers’ health and safety (subparagraph [d]).



o Adapt the work to the man/woman, especially with regard to the
design of work stations, the choice of work equipment, and working
and production methods, particularly with a view to attenuating
monotonous and repetitive work and reducing psychosocial risks
(subparagraph [e]).

0 Adapt to the state of the art in technical terms, and to new work
organisation formats (subparagraph [f]).

0 Replace that which is dangerous with that which poses no danger or
is less dangerous (subparagraph [g]).

o Prioritise collective protection measures over individual ones
(subparagraph [h]).

o Draw up and disseminate instructions that are understandable and
appropriate to workers’ activities (subparagraph [i]).

Without prejudice to the rest of an employer’s obligations, the
preventative measures it implements must be preceded by, and reflect
the results of, the risk assessments associated with the various phases of
the production process, including preparatory, maintenance and repair
activities, in such a way as to result in effective levels of protection of
workers’ health and safety (paragraph [3]).

Whenever tasks are entrusted to a worker, his/her knowledge, skills and
aptitudes in the health and safety field must be taken into consideration,
and the employer is responsible for providing the information and
training needed to undertake the activity under safe and healthy
conditions (paragraph [4]).

Whenever it is necessary to access high-risk areas, the employer must
only allow workers with the appropriate skills and aptitudes and training
to do so, and then only for the minimum amount of time necessary
(paragraph [5]).

Employers must take measures and give instructions that enable workers
to stop working or immediately move away from their workplace in
cases of serious and imminent danger that cannot be avoided by
technical means, without the possibility of restarting work for as long as
the danger continues to exist, except in exceptional cases and with the
appropriate protection (paragraph [6]).

When they organise means of prevention, employers must not only take
workers into account, but also third parties who are capable of being
affected by the risks entailed in the work, both inside and outside the
facilities (paragraph [7]).

Employers must ensure that workers’ health is monitored in the light of the
risks to which they are potentially exposed in the workplace (paragraph
[8]).

With regard to first aid, fire-fighting and evacuation, employers must
establish the measures that are to be taken and identify the workers who
are responsible for implementing them. They must also ensure the
necessary contacts with the outside entities with the competence to
undertake both those operations and emergency medical operations
(paragraph [9]).

When implementing preventative measures, employers must organise
appropriate services either in-house or outside the enterprise,
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establishment, department or service, mobilising the necessary
resources, particularly in the technical prevention, training and
information fields, together with the protection equipment whose use
may become necessary (paragraph [10]).

e The health and safety at work rules which the law or collective
agreements impose at an enterprise, establishment, department or
service must also be complied with by the employer it/him/herself
(paragraph [11]).

e Employers must pay for the costs of organising and operating the health
and safety at work service and of other preventative measures,
including examinations, exposure assessments, tests and other
occupational risk and health monitoring actions, without imposing any
financial charges on workers (paragraph [12]).

e For the purposes of Article 15, independent workers are considered
equivalent to employers, mutatis mutandis (paragraph [13]).

Under Article 15(14), breach of the provisions of paragraphs (1) to (12) of the
same Article constitutes a very serious administrative offence.

In addition to the provisions of Article 15(14), employers whose conduct helps
give rise to a dangerous situation may also be civilly liable (Article 15[15]).

It should also be noted that employers must write to their workers’ health and
safety representatives at least twice a year in advance or in a timely manner,
asking them for a formal opinion on certain matters, such as the assessment of
risks to health and safety at work, including those regarding workers who are
subject to special risks. If there are no such representatives, the employer must
write to workers themselves (introduction to Article 18[1]).

On the question of the scope of and requirement for an in-house health and
safety at work service, employers must create such a service or department
dedicated solely to the workers for whose health and safety they are
responsible in the following cases (Article 78(1) and [3]):

e Establishments with at least 400 workers (subparagraph [a]).

e Sets of establishments within 50 km of the one with the largest number of
workers, when the set including the largest one has at least 400 workers
(subparagraph [b]).

e Establishments or sets of establishments that engage in activities which
Article 79 defines as high-risk and to which at least 30 workers are
exposed (subparagraph [c]).

Article 79 says that the following are deemed high-risk for the purposes of the
same Law:

e Construction, excavation, earth-moving works or works involving tunnels,
with risks of falling or burial, demolitions, and interventions on railways or
roads when traffic is not halted (subparagraph [a]).

e Activities of extractive industries (subparagraph [b]).

¢ Hyperbaric work (subparagraph [c]).
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e Activities involving the use or storage of dangerous chemical products
that are capable of causing serious accidents (subparagraph [d]).

e The manufacture, transport or use of explosives and pyrotechnics
(subparagraph [€]).

e Activities of the iron and shipbuilding industries (subparagraph [f]).

e Activities involving contact with medium and high voltage electrical
currents (subparagraph [g]).

e The production and transport of compressed, liquefied or dissolved
gases, or significant use thereof (subparagraph [h]).
Activities that imply exposure to ionising radiations (subparagraph [i]).

o Activities that imply exposure to agents that are carcinogenic,
mutagenic, or toxic for reproduction (subparagraph [j]).

e Activities that imply exposure to group 3 or 4 biological agents
(subparagraph [I]).

e Work that involves exposure to silica (subparagraph [m]).

Employers must also arrange for health examinations that are suited to
demonstrating and assessing each worker’s physical and psychological
aptitude for his/her work, as well as the repercussions which both that work and
the conditions under which it is done have for his/her health (Article 108[1]).
Health check-ups must performed by a doctor who fulfils the requisites set out in
Article 103 (Article 108[2]).

In addition, and without prejudice to the provisions of special legislation, the
following health examinations must be performed (Article 108[3]):

¢ Admission examinations, before the worker begins work, or in the next 15
days if the urgency of the admission justifies it (subparagraph [a]).

e Periodical examinations, which must be annual for minors and workers
over the age of 50, and every two years for other staff (subparagraph
[b]).

¢ Occasional examinations, whenever there are substantial changes in the
material elements of the work that may have damaging repercussions
for the worker’s health, and in cases in which a worker returns to work
after an absence of more than 30 days caused by an illness or accident
(subparagraph [c]).

In the light of the state of the worker’s health and the results of the efforts to
prevent occupational risks in the enterprise, the occupational health doctor
can increase or reduce the time between exams provided for in Article 108(3);
he/she must also take account of the result of any examinations which the
worker has undergone and are still current, and must cooperate with the
worker’s GP as necessary (both Article 108[4]).

Article 108(6) makes it a serious administrative offence to breach the provisions
of Article 108(1) or (3), or to use the services of a doctor who is not qualified in
accordance with Article 103, when it is the employer that is responsible for that
use.
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The working hours and protection of night workers are addressed in Paragraph
7.

Lastly, we would note that in addition to the general legislation on the
prevention of work-related accidents and illnesses, there is also some specific
legislation on the matter.

4.2 Public sector employment regime

Workers (under both labour contracts and appointments) who engage in
dangerous or unhealthy activities are not entitled to extra annual holidays or
shorter working hours.

However, we can point to a number of norms in the Regime governing Labour
Contracts for Public Functions e Regime (RCTFP) that possess a programmatic
nature or impose certain requirements on employers:

¢ Under Article 118(e), breaks and interruptions for health and safety at work
reasons are deemed working time.

e Article 124 requires employers to organise work at a pace that both bears
health and safety requirements in mind and attenuates health and safety
needs.

e Article 134 requires public-sector employers to attach priority to the
requirements of workers’ health and safety when they design work
schedules.

e Atrticle 151 requires that shift workers receive a level of health and safety
protection that is appropriate to the nature of the work they do.

e Article 155 precludes night workers whose activities imply special risks or
significant physical or mental strain from working more than 7 out of any
24 hours.

e Article 156 says that night workers must be given periodic medical
examinations that are both free and confidential.

§ 5) Mandatory weekly rest
5.1 Regime regulated by the Labour Code

Article 232 of the revised Labour Code says that workers are entitled to a
mandatory rest day each week, which as a rule is a Sunday.

This is only not the case when staff work:

a) In enterprises or sectors thereof that are dispensed from closing or
suspending operations on one complete day each week, or are required
to do so on a day other than Sundays.

b) In enterprises or sectors thereof whose operations cannot be
interrupted.

¢) In activities that have to take place on other workers’ rest days.

d) In security or cleaning activities.
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e) At expositions or fairs.

We would note that collective labour regulation instruments (IRCTs) and labour
contracts can provide for a complementary weekly rest period, which can be
continuous or not, every week of the year.

Analysis of a sample composed of 95 collective labour agreements shows that
47 allow the mandatory rest period to be taken other than on Sundays.

5.2 Public sector employment regime

Weekly rest is addressed in Articles 166 and 167 of the RCTFP (for staff with
labour contracts) and in Article 9 of Executive Law no. 259/98 of 18 August 1998
(for staff with appointments), albeit in both cases as a rule the working week is 5
days and workers are entitled to one weekly rest day and one complementary
rest day, which must be Sunday and Saturday respectively.

The regimes are not exactly the same when it comes to the list of exceptions,
with regard to which the RCTFP is peremptory, whereas Executive Law no.
259/98 adopts a typically open solution. Besides this, under the contractual
regime (but not the appointment one) it is possible for the complementary rest
day not to fall immediately before or after the mandatory one, in which case
the latter is extended by 11 hours, which is the length of the daily rest period.

§ 6) Information on important aspects of the labour contract and work in
general

6.1 Regime regulated by the Labour Code

Article 106 of the revised Labour Code requires employers to give workers
information about important aspects of the labour contract and about their
work in general.

Under Article 106(3)12, this information must at least include the following:

a) The employer’s identity; in the case of a company, the existence of
any coalition of companies, cross-shareholdings or dominant or group
relationships; and the employer’s registered office or domicile.

b) The place of work, or if there is no fixed or predominant place, the
mention that work will be done in various locations.

c) The worker’s professional category, or a summary description of
his/her functions.

d) The date on which the contract is entered into, and that on which the
worker starts work.

e) In the case of a term contract, its expected term or duration.

2 The text of Article 106(3)(m) resulted from Law no. 23/2012 of 25 June 2012, with entry into force on 1 August 2012.
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f) The length of the worker’s annual holidays, or the criteria used to
determine it.

g) The prior notification times the employer must give the worker when
terminating the contract, or the criteria for determining them.

h) The amount of remuneration and the intervals at which it is paid.

i) The normal daily and weekly working periods, specifying cases in which
they are defined as averages.

i) The number of the insurance policy for work-related accidents, and
details of the insurer.

[) The applicable collective labour regulation instrument, if there is one.
m) Details of the labour compensation fund or equivalent mechanism, as
and when required by specific legislation.

The information on the items referred to in subparagraphs (f) to (i) can be
replaced by referencing the pertinent legal provisions, clauses in the
applicable IRCT, or rules in the enterprise’s in-house regulations.

This body of information must be given in writing in one or more documents
signed by the employer. In cases in which there is more than one document,
one of them must contain the items referred to in subparagraphs (a) to (d), (h)
and (i) (see Article 107[1] and [2], CT rev.).

The employer is considered to have fulfiled this duty when the information is
contained in the written labour contract or promissory labour contract itself.

The relevant documents must be given to the worker within 60 days of the
beginning of the contract, or by its end if it is terminated before that.

6.2 Public sector employment regime

There is no legal obligation to tell appointed staff the essential content of their
labour relationship (it is publicly available in the relevant legislation).

In the case of workers with labour contracts, the right to information about the
terms and conditions governing the contract is set out in Articles 67 et seq. of
the RCTFP, and this information must be provided within at most 60 days.

The information that must be made available is essentially as follows:

a) Elements identifying the contract.

b) The place of work, and the public-sector employer’s registered office
or location.

c) The worker’s professional category and a summary characterisation of
its contents.

d) The date on which the contract is entered into, and that on which the
worker starts work.

e) In the case of an event-limited term contract, its expected term or
duration.

f) The length of the worker’s annual holidays, or if it is not possible to know
this, the criteria used to calculate it.
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g) The prior notification times the public-sector employer must give the
worker when terminating the contract, or if it is not possible to know
them, the criteria for determining them.

h)The amount of the remuneration.

i) The normal daily and weekly working periods, specifying cases in which
they are defined as averages.

1) The applicable collective labour regulation instrument, if there is one.

§ 7) Protection of night workers
7.1 Regime regulated by the Labour Code

Article 225 of the revised Labour Code says that employer must arrange for
night workers to be given free, confidential examinations designed to assess
their state of health before they are assigned to night work, and at regular
intervals of at most one year thereafter.

Employers must also evaluate the risks inherent in night workers’ activities. In
doing so they must take account of a number of factors, including the worker’s
physical and psychological state. This evaluation must be conducted before
the worker starts work and every six months thereafter.

The Law expressly says that the health and safety protection applicable to shift
workers also applies to all night workers (see Article 222 ex vi Article 225[4], both
CT rev.). This means that employers must organise health and safety at work
activities in such a way that night workers receive a level of protection which is
appropriate to the work they do; and that they must also ensure that the
protection and prevention resources dedicated to the health and safety of
night workers are both equivalent to those applicable to other workers, and
available at all times.

Whenever possible, employers must also ensure that workers who suffer from
health problems linked to doing night work are reassigned to daytime work (see
Article 225[5]).

It should also be pointed out that Article 224(4) of the revised Labour Code says
that night workers must not work for more than 8 hours in a 24-hour period in
which they do night work entailing the following activities, which imply special
risks or significant physical or mental strain:

a) Activities that are monotonous, repetitive, undertaken at a
predetermined work-rate, or isolated.

b) Construction, demolition, excavation or earth-moving works, or
interventions in/on tunnels, railways or roads when traffic is not halted, or
with a risk of falling from a height or being buried.

c) Extractive industrial activities.

d) The manufacture, transport or use of explosives and pyrotechnics.

e) Activities involving contact with medium and high voltage electrical
currents.
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f) The production or transport of compressed, liquefied or dissolved
gases, or significant use thereof.

g) Activities whose risk assessment shows them to be particularly wearing,
dangerous, unhealthy, or toxic.

This provision is not applicable when overtime work is needed for reasons of
force majeure, or to repair or remedy a situation that is due to an accident or
the risk of an imminent accident and is seriously damaging to the enterprise or
its viability; nor does it apply when the activity is characterised by the need to
ensure that production or a department or service operates continuously, on
condition that a collective labour agreement entitles the worker involved to an
equivalent period of compensatory rest.

Article 223(1) of the revised Labour Code defines night work as that done
during a period which can last for a minimum of 7 and a maximum of 11 hours,
and which must include the interval between midnight and five a.m.

We should note that the exact period classified as night-time can be defined
by an IRCT, but that otherwise it runs from ten p.m. on one day to seven a.m.
the next (see Article 223[2]).

Night workers are all those who do at least three hours of normal night work
each day, or who work three hours a night calculated on an annual basis. IRCTs
can also change this definition (see Article 224[1]).

7.2 Public sector employment regime

Although the regime governing night work has different normative sources for
workers with labour contracts and those with appointments, the rules are
actually the same with regard to both what is classified as night-time, and night
workers’ pay.

Night work is that done between ten p.m. on one day to seven a.m. the next.
We should point out that in the case of appointed staff, this definition results
from an amendment made by Law no. 66/2012 (the period previously went
from eight p.m. to seven a.m.). All workers receive a 25% pay bonus for doing
night work.
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Quantitative data

The following table gives a breakdown of the number of labour inspectors who
were available to control the legal provisions regarding the right to appropriate
working conditions in the workplace, during the reference period.

Table 1

Variation in the no. of serving labour inspectors, 2009/2012

Year 2009 2010 2011 2012*
No. of Men 103 121 130 126
serving
labour Women 150 263 274 265
inspectors
Total 253 384 404 391
Source: ACT

* Data collected in accordance with new parameters, including with regard to information and consultation
processes.

The next table shows the extent of these inspectors’ work, in terms of: the
number of establishments that were subject to at least one inspection of one or

more aspects of the labour law; the total number of visits for this purpose; and
the number of workers employed at the inspected establishments.

Table 2

Establishments visited, inspection visits, and workers covered,

2009/2012
Year 2009 2010 2011 2012**
Establishments visited * 81,213 84,546 80,159 37,398
Inspection visits 81,213 84,546 90,758 54,922
Workers covered 654,985 705,936 609,343 499,200

Source: ACT
* All economic activities.

** Data collected in accordance with new parameters, including with regard to information and consultation

processes.

Duration of work, paid public holidays, weekly rest

During the reference period and in these fields, the results of the labour
inspectors’ interventions in workplaces are given in Table 3. The Table shows
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infractions that led to proceedings which in turn resulted in pecuniary sanctions
for employers under the Labour Code.

Table 3

Infractions linked to the organisation of working times that were the object of

sanctions, 2009/2012

Subject/Year 2009 2010 2011 2012+
Duratlop anq organisation 1,389 2,326 2.143 1,659
of working time

Acc<—_:-55|b|_e record of . 1,938 1,794 1,330

working times

Cont_ent pf record of . 224 192 171

working times

Record of workers who

work outside the * * 7 2

enterprise

Maxmum norma! . 65 75 55

working hours limits

Other - 99 75 101
Work schedule 1,530 2,110 1,643 1,084

Rest break * 46 48 46

Daily rest * 77 54 40

M:_;mdatory items on . 872 672 467

written work schedule

Worker identification * 30 45 28

Display of written work . 820 603 440

schedule

Submission of copy of

work schedule to ACT i 178 141 i

Other - 87 80 63
Part-time work * * 1 1
Shift work * 72 77 75
Intermittent work * * 0 0
Night work * * 0 0
Overtime work * 446 393 246

Overtime limits * 71 79 43

Overtime records 251 258 231 155

Express mention qf . 64 60 39

grounds for overtime

Other - 53 23 9
Weekly rest * 35 44 28
Telework * * 1 0
Control of working and
rest conditions in the road 1,062 1,032 721 421
transport sector

Source: ACT

* Information not available separately.

** Data collected in accordance with new parameters, including with regard to information and consultation

processes.
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Annual holiday period

The minimum period of 22 working days of annual holidays must be scheduled
by April each year and be displayed in the form of a chart in workplaces. The
following table shows the number of notified infractions with regard to this
obligation. When holidays are not taken, or are taken but not paid, labour
inspectors calculate the amounts in question and require employers to pay

them.

Table 4

Infractions linked to breaches of the right to annual holidays with pay
that were the object of sanctions, 2009/2012

Year 2009 2010 2011 2012%**
Annual holidays 190* 175 183 225
Extra holiday month of pay *x 55 87 118

Source: ACT

*Overall data for all holiday-related issues. Information not available separately.
** Information not available separately.
** Data collected in accordance with new parameters, including with regard to information and

consultation processes.

The following table sets out the amount of pay involved in cases of breaches of

the right to paid holidays.

Table 5

Overdue pay due to breaches of the right to annual holidays with pay,

2009/2012
Year 2009 2010 2011 2012*
Holiday pay €94,670 €203,111 €363,980 €129,657.59
Extra holiday month €685,674 €1,572,668 | €1,708,826| €2,207,383.16

Source: ACT

* Data collected in accordance with new parameters, including with regard to information and

consultation processes.
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Eliminating risks linked to dangerous or unhealthy occupations

As a result and/or development of the transposition of Directive no. 89/391/EEC
into Portuguese law, the Labour Code imposes a range of obligations linked to
the management of health and safety at work. They involve the latter’s
planning, the organisation of preventative activities, and the collection,
treatment and dissemination of data resulting from those activities. The first line
of the next table shows the number of infractions in this field that were the
object of official notifications.

Some special sectors of activity are particularly dangerous, and specific
legislation has therefore been developed for them. This is the case of
construction and public works (Executive Law no. 273/2003 of 29 October
2003), the extractive industry (Executive Law no. 324/95 of 29 November 1995),
and fisheries (Executive Law no. 116/97 of 12 May 1997). The number of
infractions in this field that were the object of official notifications is given in the
second line of the table; the majority of these involved construction.

The prevention of chemical risks (including those posed by carcinogenic agents
and asbestos), physical risks (particularly with regard to the safety of
workplaces, work equipment, exposure to noise and vibrations, the manual
movement of loads...), and risks caused by biological agents is addressed in
Portuguese legislation with European Union origins. The infractions that led to
notifications in this field are shown in line three of the table.

Table 6

Notified infractions regarding health and safety at work (HSW), 2009/2012

Year 2009 2010 2011 2012*
HSW organisation and
management 2,209 2,254 1,924 1,451
Special Directives 2381 2372 1,673 888
C_heml_cal, phy5|ca| and 11 51 69 o5
biological risks
Total 4,601 4,677 3,666 2,364

Source: ACT
* Data collected in accordance with new parameters, including with regard to information and consultation
processes.

The Labour Inspectorate’s annual activity plans for interventions during the
reference period prioritsed undertaking campaigns that included
communicating with and disseminating information among the various social
actors. These four years saw seven such campaigns: the prevention of exposure
to silica (2009); safe repair and maintenance work (2010-2011); the assessment
of risks posed by the use of dangerous substances in workplaces (2011); the
assessment of psychosocial risks (2012); the promotion of appropriate working
conditions in the agricultural and forestry sector (2012); the assessment of risks
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posed by the use of dangerous substances in workplaces in the cleaning sector
(2012); and the promotion of appropriate conditions in confined spaces(2012).

Informing workers about essential aspects of their [abour contracts

The Labour Code requires employers to provide their workers with written
information about the important aspects of their labour contracts. Table 7
shows how many notifications were issued for infractions in this respect.

Table 7

Notified infractions regarding the duty to inform workers

Year 2009 2010 2011 2012*

No. of infractions notified

83 59 44 18

Source: ACT
* Data collected in accordance with new parameters, including with regard to information and consultation
processes.
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Answers to queries from the European Committee of Social Rights

Paragraph 2 - Public holidays with pay

1. Under Article 258 of the Labour Code, work carried out on a public holiday is
regarded as overtime and employee’s wages are doubled. Under Article 259 of
the Labour Code, work carried out on a public holiday may also be regarded
as ordinary work by companies which are not obliged to suspend activities on
such days. According to the report there are also 126 collective employment
agreements which provide for increased wages for work carried out on a
public holiday varying between 120 and 300% of the standard wage. The
Committee asks what areas these collective agreements cover and what
proportion of workers are concerned by the pay rates of 200 to 300%.

Out of the universe of 126 collective labour agreements, a sample of 91
included the following sectors:

Electrical material

Land transport
Cellulose/paper industry
Insurance

Agriculture

Construction materials
Confectionery and similar
Waterborne transport
Associations

Chemical products
Optical industry
Beverage industry / retail trade
Cement industry

Textiles

Dairy products

Animal slaughter
Forwarding agents
Media

Glass industry

Financial intermediation
Education

Milling of cereals

Retail trade

Pharmacies

Restaurant and hotel trade
Air transport

Construction

Metallurgy

Tanning

Post and telecommunications
Tobacco industry
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We can only estimate the percentage of workers covered by a 200% to 300%
increase, because this is all the law requires in terms of information (Article
492[1][g], CT).

We thus estimate that 340,455 workers are encompassed by collective
agreements that provide for a 200-300% rise in pay. They work in the following
areas: cellulose/paper industry, agriculture, construction materials,
confectionery and similar, waterborne transport, associations, chemical
products, optical industry, dairy products, media, glass industry, financial
intermediation, education, miling of cereals, restaurant and hotel trade,
cement industry, and construction.

On this subject we would also note that Article 268(1)(b) of the Labour Code
(as amended by Law no. 23/2012 of 25 June 2012) says that overtime worked
on mandatory or complementary weekly rest days or public holidays is paid at
the normal hourly rate plus 50% for each hour or fraction thereof.

In addition, Article 7(4) of Law no. 23/2012 of 25 June 2012 suspended provisions
of collective labour regulation instruments (IRCTs), and clauses in labour
contracts, for two years from the date on which the Law entered into force, in
the following cases: (a) when they increase overtime pay by more than the
rate stipulated in the amended Labour Code; and (b) when they make any
provision regarding pay for normal work done on public holidays, or
compensatory rest attributed as a result of such work, at enterprises that are not
required to suspend operations on such days. Moreover, at the end of the two-
year period, if the parties have not amended those provisions or clauses in the
meantime, the amounts they stipulate will automatically be halved, albeit this
reduction cannot bring them to below the figures established in the Labour
Code (Article 7[5], Law no. 23/2012 of 25 June 2012).

2. The Committee considers that work performed on a public holiday imposes a
constraint on the part of the worker, who should be compensated with a higher
remuneration than that usually paid. Accordingly, in addition to the paid public
holiday, work carried out on that holiday must be paid at least double the usual
wage. The compensation may also be provided as time-off, in which case it
should be at least double the days worked. The Committee asks whether the
base salary is maintained, in addition to the increased pay rate.

Under Article 269(1) of the Labour Code, in such cases workers are entitied to

the rate of pay applicable to public holidays, and the employer cannot
compensate for it with overtime.
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Paragraph 3 - Right to just conditions of work

The Committee asks whether employees who fall ill during periods of annual
leave may take their leave at a later date.

Article 244(1) of the Labour Code says that annual holidays do not begin when,
at that moment, the worker is temporarily unable to work due to illness or
another fact for which he/she is not responsible, nor do these reasons cause the
holiday to be suspended when it has already begun. In both cases the
employer must be notified of the situation for this to be applicable.

In such situations, the scheduled holiday continues once the illness or other
condition ends. The days that were not effectively taken must then be
rescheduled by agreement, or if agreement is not reached, unilaterally by the
employer, when Article 241(3) of the Labour Code (restriction on the employer’s
right to impose dates) does not apply (Article 244[2], CT).

Paragraph 4 — Elimination of risks in dangerous or unhealthy occupations

In its previous conclusion (Conclusions XVI-2), the Committee asked for the
second successive time for a list of sectors regarded as dangerous or unhealthy
and a list of all the relevant collective agreements, including the details of what
they stipulated in terms of reduced working hours and/or additional paid leave.
It also asked what proportion of employees were covered by such measures. In
the absence of this information, the Committee concludes that the situation is
not in conformity on this point.

The 2nd Report on the Revised Social Charter mentioned that there is no
indicative list of work-related situations that are considered dangerous or
unhealthy. However, the Report did say which activities were seen as high risk.

The present reference period saw the passage of Law no. 102/2009 of 10
September 2009, which regulated the legal regime governing the promotion of
health and safety at work and the prevention of work-related accidents and
illnesses, as provided for in Article 284 of the Labour Code (with regard to the
prevention part), as described before. Article 79 of Law 102/2009 gives a list of
high-risk activities and work.

As for a list of collective labour agreements in sectors linked to dangerous or
unhealthy activities, we would recall that the 2"d Report said that: “we are not,
however, aware of any rules in collective agreements that reduce working
hours or award additional holidays to groups of workers who work in these
sectors.”

Even so, in a sample group of selected collective labour agreements (13) from
these sectors, 713 agreements stipulate normal working periods that are shorter,

13 Company agreement between CAIMA - IndUstria de Celulose, SA (an industrial cellulose company) and FETESE - Federagdo dos
Sindicatos da Industria e Servigos (Federation of Trade Unions in Industry and Services), published in Boletim de Trabalho e

Emprego no. 22/2013.
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and annual holiday periods that are longer, than those established in the Law,
for all the professional categories covered by the respective agreement.

We can only estimate the percentage of workers covered by collective labour
agreements in sectors linked to dangerous or unhealthy activities that provide
for a reduction in working time and/or additional holidays, because this is all the
law requires in terms of information (Article 492[1][g], CT). As such, we estimate
that 4,355 workers are covered by agreements that make such provisions.

On this question we would note the following:

The Revised European Social Charter reads as follows: “The Parties undertake ...
to eliminate risks in inherently dangerous or unhealthy occupations, and where
it has not yet been possible to eliminate or reduce sufficiently these risks, to
provide for either a reduction of working hours or additional paid holidays for
workers engaged in such occupations”.

Law no. 102/2009 of 10 September 2009 regulated the legal regime governing
the promotion of health and safety at work and the prevention of work-related
accidents and illnesses, as provided for in Article 284 of the Labour Code (with
regard to the prevention part).

The prevention consists of a range of public policies and programmes, along
with provisions or measures with regard to licencing and in every phase of an
enterprise, establishment, department or service’s activities. The purpose is to
eliminate or reduce the occupational risks to which workers are potentially
exposed (Article 4[i], Law no. 102/2009).

Employers must ensure that workers enjoy safe and healthy conditions in every
aspect of their work (Article 15[1], Law no. 102/2009), and must continuously
and permanently make every effort to conduct their activities under conditions
that are healthy and safe for workers, in the light of the general principles
regarding prevention (Article 15[2], Law no. 102/2009).

Company agreement between CAIMA - Industria de Celulose, SA and FIEQUIMETAL - Federagdo Intersindical das Industrias
Metalurgica, Quimica, Elétricas, Farmacéutica, Celulose, Papel, Grafica, Imprensa, Energia e Minas e outros (Inter-Trade-Union
Federation for the Metallurgical, Chemical, Electrical, Pharmaceutical, Cellulose, Paper, Printing and Graphics, Press, Energy and
Mining Industries) and others, published in Boletim de Trabalho e Emprego no. 18/2013.

Collective labour agreement between Portucel Tejo / CELTEJO - Empresa de Celulose do Tejo, SA and another (cellulose
companies) and FETESE - Federagdo dos Sindicatos dos Trabalhadores de Servigos and others, published in Boletim do Trabalho e
Emprego no. 20/2005, then amended and republished in Boletim de Trabalho e Emprego no. 22/2006.

Collective labour agreement between BP Portugal - Comércio de Combustiveis e Lubrificantes, SA and other oil companies and
FETESE - Federagdo dos Sindicatos da Industria e Servigos, published in Boletim de Trabalho e Emprego no. 47/2010, then
amended several times and republished in Boletins de Trabalho e Emprego n.”25/2011, 25/2012 and 28/2013.

Collective labour agreement between BP Portugal - Comércio de Combustiveis e Lubrificantes, SA and other oil companies and
FIEQUIMETAL - Federagdo Intersindical das Indlstrias Metallrgica, Quimica, Elétrica, Farmacéutica, Celulose, Papel, Gréfica,
Imprensa, Energia e Minas, published in Boletim de Trabalho e Emprego no. 2/2009, then amended and republished in Boletim de
Trabalho e Emprego no. 27/2010.

Company agreement between PORTUCEL - Empresa Produtora de Pasta e Papel, S. A. (a pulp and paper company) and FETESE -
Federagdo dos Sindicatos dos trabalhadores de Servigos and others — Overall revision, published in Boletim de Trabalho e Emprego
no. 41/2010, then amended and republished in Boletim de Trabalho e Emprego no. 20/2011 (PORTUCEL — Empresa Produtora de
Pasta e Papel, S. A. and SINDETELCO - Sindicato Democratico dos Trabalhadores das ComunicagBes e dos Media (Democratic Trade
Union of Communication and Media Workers).

Company agreement between PORTUCEL - Empresa Produtora de Pasta e Papel, S. A. and FIEQUIMETAL - Federagdo Intersindical
das Industrias Metaldrgica, Quimica, Farmacéutica, Elétrica, Energia e Minas and others — Overall revision, published in Boletim de
Trabalho e Emprego no. 29/2010.

26


http://bte.gee.min-economia.pt/completos/2013/bte18_2013.pdf
http://bte.gee.min-economia.pt/completos/2005/bte20_2005.pdf
http://bte.gee.min-economia.pt/completos/2005/bte20_2005.pdf
http://bte.gee.min-economia.pt/completos/2006/bte22_2006.pdf
http://bte.gee.min-economia.pt/completos/2010/bte47_2010.pdf
http://bte.gee.min-economia.pt/completos/2011/bte25_2011.pdf
http://bte.gee.min-economia.pt/completos/2012/bte25_2012.pdf
http://bte.gee.min-economia.pt/completos/2013/bte28_2013.pdf
http://bte.gee.min-economia.pt/completos/2009/bte2_2009.pdf
http://bte.gee.min-economia.pt/completos/2010/bte27_2010.pdf
http://bte.gee.min-economia.pt/completos/2010/bte41_2010.pdf
http://bte.gee.min-economia.pt/completos/2010/bte41_2010.pdf
http://bte.gee.min-economia.pt/completos/2011/bte20_2011.pdf
http://bte.gee.min-economia.pt/completos/2010/bte29_2010.pdf
http://bte.gee.min-economia.pt/completos/2010/bte29_2010.pdf

The employer’s obligation to ensure that workers enjoy safe and healthy
conditions in every aspect of their work: “(...) thus presupposes undertaking a
risk assessment activity, seen as a dynamic process that must cover all the
enterprise’s activities, involve every sector and every area of productive
activity, and monitor their key moments.”14

Among the general principles that employers must bear in mind with regard to
prevention, the following are especially significant (all references to Law no.
102/2009 of 10 September 2009):

e Identify the foreseeable risks in all the enterprise, establishment,
department or service’s activities, in the design or construction of work
facilities, places and processes, and in the choice of equipment,
substances and products, all with a view to eliminating those risks, or
when this is not viable, reducing their effects (Article 15[2][a]).

¢ Integrate the assessment of risks to workers’ health and safety into all of
the enterprise, establishment, department or service’s activities, with the
duty to take the appropriate protection measures (Article 15[2][b]).

e Fight risks at source, in such a way as to eliminate or reduce exposure
and increase levels of protection (Article 15[2][c]).

e Ensure in workplaces that exposures to chemical, physical and biological
agents and psychosocial risk factors do not constitute risks to workers’
health and safety (Article 15[2][d]).

e Adapt the work to the man/woman, especially with regard to the design
of work stations, the choice of work equipment, and working and
production methods, particularly with a view to attenuating monotonous
and repetitive work and reducing psychosocial risks (Article 15[2][e]).

¢ Adapt to the state of the art in technical terms, and to new work
organisation formats (Article 15[2][f]).

e Replace that which is dangerous with that which poses no danger or is
less dangerous (Article 15[2][g]).

e Prioritise collective protection measures over individual ones (Article
15[2][h]).

e Draw up and disseminate instructions that are understandable and
appropriate to workers’ activities (Article 15[2][i]).

Breach of any of the provisions of paragraphs (1) to (12) of Article 15 of Law no.
102/2009 of 10 September 2009 constitutes a very serious administrative offence
(Article 15[14], Law no. 102/2009).

What is more, the maximum amounts of the fines for very serious administrative
offences, as provided for in Article 554(4) of the Labour Code, are doubled in
situations involving breaches of norms governing work by minors, health and
safety at work, the rights pertaining to organisational structures that represent
workers, and the right to strike (Article 556[1], CT).

14
Roxo, Manuel M., Seguranga e Satde do Trabalho: Avaliagdo e Controlo de riscos, 2" Edi¢do, Coimbra, Almedina, 2006, p.109.
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Paragraph 6 — Information on the employment contract

The Committee asks for confirmation that all aspects of the employment
contract or relationship are covered by the contract or another written
document. The Committee asks whether, where employees do not have a
written contract, there are other written sources containing information on the
essential aspects of the employment relationship.

Employers are always under a duty to give workers information, as provided for
in Articles 106 and 107 of the revised Labour Code, whatever form the labour
contract may take. The only option an employer has is to include the required
information in the labour contract itself, and then on condition that the
contract is a written one (Article 107[3]).

If the labour contract is a “consensual” —i.e. unwritten — one, the employer must
give each worker the required information in the shape of one or more
separate and obligatorily written documents. Failure to do so constitutes a
serious administrative offence of a labour-related nature (Article 107[5]).

Paragraph 7 — Night work

The Committee asks whether there is regular consultation with workers’
representatives on the use of night work, the conditions in which it is performed
and measures taken to reconcile workers’ needs and the special nature of
night work.

Employers must consult workers’ health and safety representatives, or in their
absence, the worker him/herself, with regard to assignment to night work, how
to organise that work in the way that best suits the worker, and the health and
safety measures that should be taken (see Article 225[6], CT rev.).
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ARTICLE 4
THE RIGHT TO A FAIR REMUNERATION

The reference period (1January 2009 — 31 December 2012) saw the publication
of Law no. 7/2009 of 12 February 2009, which approved the revision of the then
current Labour Code and consequently revoked both Law no. 99/2003 of 27
August 2003, which had approved that previous version of the Code, and Law
no. 35/2004 of 29 July 2004, which had regulated it.

It should also be noted that during the reference period the revised Labour
Code was then itself the object of significant amendments linked to Article 4(2)
of the Revised European Social Charter?s,

§1) Sufficient remuneration
1.1 Regime regulated by the Labour Code

Article 59(2)(a) of the Constitution of the Portuguese Republic (CRP) requires
the state to establish and update “a national minimum wage which, among
other factors, shall have regard to workers’ needs, increases in the cost of living,
the level of development of the forces of production, the demands of
economic and financial stability, and the accumulation of capital for
development purposes”.

Article 273(1) of the Labour Code, which currently regulates this matter and
reproduces the essence of the regime described in the 2nd National Report on
the implementation of the European Social Charter, guarantees workers a
minimum monthly remuneration (RMMG), whatever actual format is used. The
amount is set each year by specific legislation, and the legislator must consult
the Permanent Social Concertation Commission (CPCS) before making the
decision.

Among other factors, this decision is taken in the light of workers’ needs, the
increase in the cost of living and the variation in productivity, all with a view to
ensuring that it is appropriate to the criteria included in the policy on incomes
and prices (Article 273[2], CT).

Breach of the provisions of Article 273(1) of the Labour Code constitutes a very
serious administrative offence (Article 273[3], CT).

The amount of the RMMG was the object of the following legislative acts during
the reference period?s:
e Executive Law no. 5/2010 of 15 January 2010 set the RMMG at €475 for
2010.

> The Labour Code approved by Law no. 7/2009 of 12 February 2009 has since been amended by Law no. 105/2009 of 14
September 2009 (1 amendment), Law no. 53/2011 of 14 October 2011 (2" amendment), Law no. 23/2012 of 25 June 2012 (3"
amendment) and Law no. 47/2012 of 29 August 2012 (4th amendment). All these legislative acts have been published in the Didrio
da Republica and can be consulted in this (now exclusively electronic) official journal at http://www.dre.pt/.

'8 All these legislative acts have been published in the Didrio da Republica and can be consulted at http://www.dre.pt/.
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e Executive Law no. 143 /2010 of 31 December 2011 set the RMMG at €485
for 2011.

However, in 2012 the RMMG was frozen in the wake of the Financial Assistance
Programme agreed by the Portuguese State and the European Commission,
the European Central Bank and the International Monetary Fund.

The ‘Wage setting and competitiveness’ section of the ‘Labour market and
education’ chapter of the Memorandum of Understanding on Specific
Economic Policy Conditionality signed by the Portuguese authorities on 3 May
2011 established the following:

“i. commit that, over the programme period, any increase in minimum wage
will take place only if justified by economic and labour market developments
and agreed in the framework of the programme review.”

The ‘Survey of Earnings and Working Hours’ conducted by the then Ministry of
Solidarity and Social Security’s Office for Strategy and Planning (GEP/MTSS)
revealed that the proportion of full-time employees who received the RMMG
during the reference period was as follows:

Table 8

Full-time workers covered by the
RMMG, by area of economic activity (%)

2007 2008 2009 2010 2011

Total 6.0 7.4 8.7 10.5 11.3
Extractive industries 1.8 3.2 3.1 4.7 7.7
Manufacturing industries 6.8 8.6 10.8 13.2 14.2
Prod/distr. electricity, gas and water 0.1 0.1 0.0 0.1 0.1
Construction 4.9 5.7 6.4 7.9 9.7
Wholesale and retail trades 6.6 8.6 8.9 12.0 11.6
Accommodation and restaurants 13.9 14.8 15.8 16.4 17.5
Transport, storage, communications 1.1 1.1 1.8 1.7 3.8
Financial activities 0.1 0.2 0.1 0.8 1.1
Real estate and corporate services 4.7 5.1 7.1 15.5 17.2
Education 1.6 1.7 5.4 7.4 4.8
Health and social action 5.3 6.9 8.5 10.8 11.9
Other collective social/personal services 6.3 10.9 18.7 20.5 21.2

Source: GEP/MSSS, Inquérito aos Ganhos (Earnings Survey) October 2011 (in Portuguese).
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The following table contains information on the updating of minimum wage
tables set by collective labour regulation instruments (IRCTs) published in 2009-
2011.

Table 9

Minimum wage tables, updates made by IRCTs published during the reference period,
all economic activities

Portugal

Year No. of IRCTs e GG Average duration (months) Nom.lna-ll G
covered variation (%)
2007 252 1569 601 16.6 29
2008(1) 296 1704 107 18.7 3.1
2009 255 1303 457 13.7 29
2010 231 1294 570 15.9 24
2011 192 1202 908 15.9 1.5

Source:MSSS-GEP/DGERT, Series of Reports and Analyses: "Regulamentagédo Coletiva de Trabalho-aumento médio ponderado intertabelas".
Note: (1) CAE (NACE) Rev.3 from 2008 onwards.

1.2 Public sector employment regime

On the subject of how workers’ remuneration is structured it is important to
recall that Article 62 of Law no. 12-A/2008 of 27 February 2008 says that
remuneration can comprise: i) basic pay; i) supplements; and iii) performance
bonuses.

However, since 2010the payment of performance bonuses to public servants
has been prohibited. There are still supplements, but they are very varied, the
subjective scope for their award differs greatly (in both sectorial and
guantitative terms), and the way in which they are calculated and awarded is
quite opaque.

This is why we will only look at basic remuneration here, while nonetheless
acknowledging that some supplements, such as expense allowances and
overtime pay, were directly or indirectly the object of reductions and other
measures whose effects were more significant than the cuts in basic pay in the
strict sense of the term:

e There were two increases in Value Added tax (IVA), first from 19% to 21%,
and then to 23%; on top of which, many items that had been subject to
the reduced rate were moved to the maximum rate.

e The State Budget for 2013 redrew the Personal Income Tax (IRS) bands,
compacting them and redefining the boundaries between them, with the
immediate, generalised effect of reducing disposable income.

e Executive Law no. 137/2010 of 20 December 2010 required public sector
workers to contribute 1% of their pay to Caixa Geral de Aposentacdes
(the public sector retirement fund).
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§2) Rate of additional remuneration for overtime work
2.1 Regime regulated by the Labour Code

With regard to the conditions applicable to overtime work and how long it can
last, the legal regime provided for in the revised Labour Code (CT) approved
by Law no. 7/2009 of 12 February 2009 maintained the essential elements of the
overtime regime established in the previous legislation (Articles 227 and 228,
Cn.

The 2009 version of the Code said that workers doing overtime work were
entitled to paid compensatory rest and additional pay, as follows (Articles 229,
230 and 268, CT):

e Paid compensatory rest equal to 25% of the overtime hours worked, for
overtime on normal working days, complementary weekly rest days or
public holidays (Article 229[1], CT).

e Paid compensatory rest equal to the number of hours of rest that were
not taken, to be taken on one of the next three working days, for
overtime that makes it impossible to take daily rest (Article 229[3], CT).

e One day of paid compensatory rest, to be taken on one of the next
three working days, for overtime worked on mandatory weekly rest days
(Article 229[4], CT).

¢ Paid compensatory rest equal to the number of hours of rest that were
not taken, for up to two hours of overtime worked on a mandatory
weekly rest day because of the unforeseen absence of a worker who
ought to occupy the workstation on the next shift (Article 230[1], CT).

e Subject to agreement between the employer and the worker, the
possibility that the compensatory rest for overtime done on a working
day or public holiday can be replaced by work paid at a rate that is
increased by at least 100% (Article 230[2], CT).

¢ In the case of micro or small enterprises and for reasons which are linked
to the way in which work is organised and which the law says must be
accepted, the possibility that the compensatory rest for overtime on a
working day, a complementary weekly rest day or a public holiday can
be replaced by work paid at a rate that is increased by at least 100%
(Article 230[3], CT).

¢ Payment for overtime at the normal hourly rate plus 50% for the first hour
or fraction thereof and 75% thereafter on normal working days, and plus
100% for each hour or fraction thereof on mandatory or complementary
weekly rest days or public holidays (Article 268, CT).

Although the normal work done on public holidays at enterprises that are not
required to suspend operations on such days is not deemed overtime, it did
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give workers the right to either the same amount of compensatory rest, or a
100% increase in the applicable pay, with the choice between the two being
made by the employer (Article 269, CT).

The new legislation made it possible for the rules on paid compensatory rest for
overtime done on normal working days, complementary rest days or public
holidays and on payment for overtime to be waived by IRCTs under which
overtime could be compensated for by an equivalent reduction in working
time, paymentin cash, or both (Articles 229[6] and 268[3], CT).

However, the directives which were provided for in the Government
Programme and were required for there to be sustained job creation and an
effective upturn in economic growth, with a view to concomitantly ensuring the
conditions needed to quickly overcome the crisis situation and make it possible
for the nation’s public debt to be sustainable, led to the implementation of
another range of measures. These were targeted at people’s well-being and
the competitiveness of enterprises and the Portuguese economy in general,
and included the modernisation of the labour market and labour relations.

To this end the Government made every effort to achieve a wide-reaching
social agreement with the Social Partners, with a view to the implementation of
a set of policies targeted at Growth, Competitiveness and Employment, and
also designed to fulfii the undertakings Portugal made in the May 2011
Memorandum of Understanding on Specific Economic Policy Conditionality.

The labour reform thus formed part of the framework of an important social
concertation process, which saw the definition of the respective general lines of
action and culminated in the signature on 18 January 2012 of the Commitment
to Growth, Competitiveness and Employment by the Government and most of
the Social Partners with seats on the Permanent Social Concertation
Commission.

It was in fulfiment of this Commitment to Growth, Competitiveness and
Employment that the Labour Code was again revised, this time by Law no.
23/2012 of 25 June 2012.

Among the amendments with regard to the payment of overtime work made
by this Law, it is especially worth noting the following:

e Compensatory rest for overtime was eliminated in all cases, without
prejudice to the fact that (Article 229[3]and [4], CT):

o Workers who do overtime that prevents them from taking their daily
rest are entitled to paid compensatory rest equal to the number of
missing rest hours. This entittement must be given in the next three
working days.

o Workers who work on mandatory weekly rest days are entitled to a
paid day of compensatory rest. This must also be taken in the next
three working days.
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¢ The increase in pay for overtime work was halved. Overtime is thus now
paid at the following rates (Article 268[1], CT):
o On normal working days: +25% for the first hour or fraction thereof,
and +37.5% thereatfter.
0 On mandatory or complementary weekly rest days or public holidays:
+50% per hour or fraction thereof.

In harmony with these changes, the increase in pay for normal work done on
public holidays at enterprises that are not required to suspend operations on
such days was also halved (Article 269, CT).

At the same time, the Law annulled the provisions of IRCTs and the clauses of
labour contract clauses that predated its own entry into force and addressed
the question of compensatory rest for overtime done on normal working days,
complementary weekly rest days or public holidays (Article 7[2], Law no.
23/2012).

Article 7(4) of the same Law also imposed a two-year suspension, counting from
its own entry into force, of the provisions of IRCTs and the clauses of labour
contract clauses on:

¢ Overtime bonuses greater than those laid down in the Labour Code.

e Pay or compensatory rest for normal work normal done on public
holidays at companies that are not required to suspend operations on
such days.

Moreover, at the end of the two-year period, if these provisions or clauses have
not been altered, the amounts they stipulate will automatically be halved,
although this cannot reduce them to less than the amounts established in the
Labour Code (Article 7[5], Law no. 23/2012).

Turning to the legal framework, we would particularly note the Tripartite
Agreement for Competitiveness and Employment, which was signed in March
2011 by the Government and several leading Social Partners (CCP -
Confederacdo do Comércio e Servigcos de Portugal; CIP - Confederacao
Empresarial de Portugal; CTP — Confederacao do Turismo Portugués; and UGT —
Unido Geral de Trabalhadores). In addition to a number of commitments for the
future, this Agreement encompassed three main groups of the measures
contained in Council of Ministers Resolution no. 101-B/2010 of 27 December
2010: promoting competitiveness; reorganising and improving the active
employment policies; and one-off changes in the overall framework that
regulates labour relations.

We would also point to the Commitment for Growth, Competitiveness and
Employment, which the Government and the majority of the Social Partners
with seats on the Permanent Social Concertation Commission signed in January
2012. This Commitment was made with a view to both implementing measures
designhed to re-launch economic growth in a way that would increase
employment levels and improve living and working conditions, and taking
measures that could reduce the social impact of the crisis and help bring about
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a greater balance in society.

As part of this Commitment for Growth, Competitiveness and Employment, and
in the light of both the March 2011 Tripartite Agreement and the May 2011
Memorandum of Understanding between the Portuguese State and the
European Commission, the European Central Bank and the International
Monetary Fund, the Government and the Social Partners agreed reforms in the
labour field, which included the overtime changes described above. These
were subsequently embodied in Law no. 23/2012 of 25 June 2012, and sought
to bring overtime rates closer to those in competing countries, while
simultaneously ensuring that workers are adequately compensated for the
additional effort inherent in this type of work.

The methods used to calculate overtime bonuses are still the same as those
described in the 2nd National Report on the implementation of the Revised
European Social Charter. They currently form the object of Articles 268 and 271
of the Labour Code (CT), which make the following provisions:

¢ Overtime is paid at an hourly rate (Article 268[1], CT).

¢ The amount of the hourly rate is calculated using the following formula:
(Rm x 12): (52 x n), where Rm is the pay for the normal working week
calculated with reference to the rate of monthly pay, defined in
average terms in cases covered by adaptability regimes (Article 271,
Cn.

Where the impact of flexible working hours on overtime pay is concerned, we
would note that the following situations are not deemed overtime and
therefore do not give rise to overtime pay: work done under adaptability
regimes (Articles 204 to 207, CT), or hour bank regimes (Article 208, CT); work
done by persons who are exempt from fixed work schedules (see infra Article
482, answers to the Committee’s 2010 Conclusions].

On the subject of special situations regarding exceptions to the rules governing
overtime pay, we would mention the following:

e Article 226(1) of the Labour Code defines the notion of overtime:
“Overtime work is deemed that done outside normal working hours”.

o Article 226(3) of the revised Code reduced the number of exceptional
situations, by saying that work done in some circumstances that had
previously been considered overtime are no longer classified as such.

This means that whenever a worker’s activities do not match this notion of
overtime working, he/she is not entitled to an increase in pay. The exception is
normal work done on public holidays at companies that are not required to
suspend operations on such days, when the worker has the right to either
compensatory rest equal to half the number of hours worked, or a 50% increase
in pay for the hours in question, with the choice between the two made by the
employer; even so, this work is not considered overtime (Article 269[2], CT).
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2.2 Public sector employment regime

The law says that hours of overtime work are paid at a higher rate than normal
hours.

Firstly, although overtime was always defined as work done outside normal
working hours for both appointed staff (Executive Law no. 259/98) and staff with
labour contracts (Regime governing Labour Contracts for Public Functions —
RCTFP), the increase in pay was not the same for these two categories of
worker, albeit the difference between them was small.

Since 2012, the compensation for overtime work has been the same for both
groups, with the percentage of the increase (or “overtime bonus”) dependent
on the number of hours worked, as follows:

Table 10

Overtime pay

Bonus rate 2012 | Bonus rate 2012

Bonus rate 2009(1)| DL 66/2012 (2) |[DL 66-B/2012 (3)
First hour on normal working 50% 25% 12.5%
days
Subsequent hours on normal 75% 37.5% 18.75%
working days
Hours on rest days or public 100% 50% 25%
holidays

§ 3) The right of men and women to equal pay
3.1 Regime regulated by the Labour Code

The 2rd and 7t National Reports on the implementation of the Revised
European Social Charter already provided information about equal pay for
men and women. With reference to Article 20, the 7t Report noted the
following:

Article 13 of the Constitution of the Portuguese Republic enshrines the principle
of equality in general, while Article 59(1)(a) establishes the principle of “equal
pay for equal work”.

This constitutional principle of equal remuneration for all, regardless of age,
gender, race, citizenship, territory of origin, religion and political or ideological
beliefs, means that every worker is entitled:

e “To the remuneration of his/her work in accordance with its volume,

nature and quality, with respect for the principle of equal pay for equal
work and in such a way as to guarantee a proper living”.
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Article 270 of the Labour Code says that when the amount of remuneration is
determined, one must take account of the volume, nature and quality of the
work, with respect for the principle of equal pay for equal work.

The Code also stipulates that workers have a right to equal working conditions,
particular with regard to pay, and that the elements which determine the latter
cannot entail any gender-based discrimination (Article 31[1], CT).

This in turn means that in the case of work that is equal or of equal value (Article
31[2], CT):

¢ Any form of variable remuneration — namely task or output-based pay -
must be established on the basis of the same unit of measurement.

¢ Remuneration calculated on the basis of working time must be the
same.

Having said this, differences in pay are not considered discriminatory when
based on objective criteria that are the same for women and men - namely
those involving merit, productivity, lack of absences, or length of service (Article
31[3], CT).

Without prejudice to the above, nor can leave, absences or dispensation from
work for reasons linked to the protection of parenthood serve as grounds for
differences in workers’ remuneration (Article 31[4], CT).

Breach of the right to equal pay for men and women constitutes a very serious
administrative offence (Article 31[6], CT).

We would also note that the legal norms that regulate labour contracts can
only be waived by IRCTs which do not contradict those norms and whose
provisions, namely with regard to equality, non-discrimination and pay-related
guarantees, are more favourable to workers (Article 3[3][a] and [j], CT].

The provisions of IRCTs or in-house company regulations regarding working
conditions — particularly remuneration — that apply solely to one of the sexes
and to professional categories that entail work which is equal or of equal value
are deemed automatically replaced by the most favourable provisions
applicable to workers of both sexes (Article 26[2], CT).

Lastly, we would mention that within 30 days of the publication of a negotiated
IRCT or the decision in mandatory or necessary arbitration proceedings, and
after first consulting the interested parties, the competent department or
service of the ministry with responsibility for the labour area must issue a duly
justified evaluation of the respective provisions regarding equality and non-
discrimination (Article 479, CT).

In the salary discrimination field, the Commission for Equality at Work and in
Employment (CITE) plays an important role as the national mechanism for
equality. Its competences include pursuing equality and non-discrimination
between women and men at work, in employment and in vocational training,
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and in this respect it receives and analyses complaints linked to breaches of
labour and employment legislation and issues formal opinions on the subject.

During the reference period for the present Report (1 January 2009 - 31
December 2012), CITE received 3 complaints regarding remuneration and
remuneratory supplements and issued the respective opinions.

Such opinions are non-binding administrative decisions, but failure to comply
with them is considered unlawful unless a court decides otherwise.

Full operationalisation of the principle of equality also entails the existence of
other national instruments, some of which are cross-cutting in nature, such as
the 2007-2010 and 2011-2013 National Plans for Equality (PNIs)7, while some are
specific to other areas, but incorporate this dimension.

PNI Il (2007-2010) matched a phase in which the country was consolidating the
national policy in the gender equality field, in fulfiment of commitments at both
the national (particularly the Programme of the 17t Constitutional Government,
and the Major Options of the Plan for 2005-2009) and international (especially
the European Commission’s Roadmap for Equality between Women and Men
2006-2010) levels. Its Strategic Intervention Area no. 2 — Gender Perspective in
Priority Policy Domains (no. 2.2 — Economic Independence [Objective: Promote
equal treatment and opportunities for men and women in the labour market])
included measures designed to raise awareness of, and reinforce the fight
against, salary differences between women and men. Of particular note were
measures:

N) Promote the carrying out or updating of studies on salary differences
between men and women.

P) Promote the strengthening of the Working Conditions Authority’s
mechanisms for inspecting and identifying both cases of gender-based
discrimination, particularly in collective labour negotiations and
agreements, and forms of precarious and parallel work.

PNI IV (2010-2013) sought to affirm equality as a factor for competitiveness and
development, and took a triple approach: strengthen the cross-cutting scope
of the gender dimension; conjugate this strategy with specific actions, including
positive ones; and bring the gender perspective into area in which there is
discrimination. Its Strategic Intervention Area no. 2 - Economic Independence,
Labour Market and Organisation of Professional, Family and Personal Life,
included measures intended to promote reductions in salary differences. These
particularly included measures numbers:

20) Promote the implementation of equality plans in enterprises within
the scope of Council of Ministers Resolutions nos. 49/2007 of 28 March
2007, and 70/2008 of 22 April 2008.

26) Promote good gender equality practices, namely those that
promote the reduction of asymmetries in salaries in enterprises in the

7 Respectively approved by Council of Ministers Resolutions nos. 82/2007 of 22 June 2007 and 5/2011 of 18 January 2011.
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public and private sectors and in organisations in general, through the
use of the existing referentials, awards — particularly the “Equality and
Quality” Prize — and awareness-raising campaigns.

Portuguese law says that women have the right to the same salary as men for
work that is equal or of equal value. However, there is still a difference between
the sexes in terms of both salaries and earnings.

The data for full-time third-party employees in Portugal show that in 201118,
women were paid around 82% of the average monthly basic remuneration of
men; or 79.1% if we look at average monthly earnings (which also includes
other pay-related elements, such as overtime pay, bonuses and other benefits,
which are generally of a discretionary nature). In other words, women’s
average monthly basic pay was 18% less than that received by men, with an
even greater differential — 20.9% - if we talk about earnings.

Since 2006, we have seen a slight reduction in the differences between male

and female pay, inasmuch as the differentials between both the average
monthly basic pay and the earnings of women and men have fallen.

Table 11

Monthly salary differential in basic pay and earnings, Female/Male (%), 2009-

2010
2009 2010 2011
Basic Earnings Basic | Earnings | Basic | Earnings
FP/MP* FE/ME** FP/MP FE/ME FP/MP FE/ME
Salary differential 82.2 78.9 82.0 79.1 82.0 79.1

* Female Pay / Male Pay
** Female Earnings / Male Earnings
Source: MEE/GEE, Quadros de Pessoal (Personnel Tables, in Portuguese)

We can see that the salary difference between women and men is directly
proportional to levels of qualification - i.e. the higher the level, the greater the
differential. There is a particularly large difference at the senior management
level, with a female/male ratio of 0.72:1 for basic average pay, and 0.712:1 for
average earnings, in 2011.

At the other end of the scale, the gender pay gap is smaller in categories with
lower levels of qualification. Examples include unskiled workers and
apprentices (women received 95% of the average basic pay and 91.7% of the
earnings of their male counterparts), and unqualified professionals (89%
average basic pay, 84.6% earnings).

8 This analysis is based on GEP’s ‘Personnel Tables’ and on the ratio of the average basic remuneration and earnings for women to
that for men. 2011 is the most recent year for which data are available.
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Table 12

Average monthly remuneration, by basic pay and earnings and by level of
professional qualification, Female/Male (%), 2009-2011

e 2009 2010 2011
Qualification . . . . - -
level Basic Earnings Basic | Earnings | Basic | Earnings
FP/MP* FE/ME** FP/MP FE/ME FP/MP FE/ME
Total 82.2 78.9 82.0 79.1 82.0 79.1
Senior managers 71.7 70.7 71.8 71.1 72.2 71.2
Mid-level 84.5 80.3 85.7 830 | 840 | 812
managers
Foremen, master
craftsmen, team 86.8 84.7 93.2 90.2 92.8 90.4
leaders
Highly qualified | ¢ | 85.0 85.2 82.3 83.5 80.4
professionals
Semi-qualified 89.8 85.7 91.3 86.7 90.5 86.4
professionals
Qualified 88.0 82.3 88.1 83.4 88.1 83.4
professionals
Unqualified 88.5 84.2 80.1 | 846 | 8.0 | 846
professionals
Unskilled workers |, 92.3 94.5 91.2 950 | 917
and apprentices
Unknown 86.0 81.6 - - - -

* Female Pay / Male Pay
** Female Earnings / Male Earnings
Source: MEE/GEE, Quadros de Pessoal (Personnel Tables, in Portuguese)

The same situation exists with regard to salary inequalities at different levels of
academic qualifications. The differential rises as the level of schooling
increases, going from workers with less than the first basic education cycle
(87.3% average basic pay, 82.3% earnings), to those who have completed the
third basic education cycle (80.3% average basic pay, 76.4 % earnings), and
finally reaching its greatest extent among staff with higher education (licentiate
or Bologna bachelor’s degree: 69.8 % average basic pay, 69.2 % earnings).

Table 13

Average monthly remuneration, by basic pay and earnings and by level of
academic qualifications, Female/Male (%), 2009-2011

L 2009 2010 2011
Qualification - . - - - -
level Basic | Earnings | Basic | Earnings | Basic | Earnings
FP/MP* | FE/ME** | FP/MP FE/ME FP/MP FE/ME
Total 82.2 78.9 82.0 79.1 82.0 79.1
< 1st Basic
Education Cycle 87.5 82.0 88.0 82.3 87.3 82.3
1st Basic
Education Cycle 78.3 73.5 78.7 73.8 79.0 74.4
2nd Basic
Education Cycle 78.4 73.7 78.6 74.0 78.9 74.4
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3rd Basic

Education Cycle 79.6 75.6 79.8 76.0 80.3 76.4
Secondary 75.0 72.0 74.6 72.2 74.8 72.1
Initial Higher Edu.

Degree 68.4 67.7 68.0 67.8 68.5 68.0
(Bacharelato)

Licentiate or

Bologna Bach. 68.8 68.0 69.4 68.8 69.8 69.2
Degree

Unknown 85.9 82.2 85.3 82.1 72.8 72.4

* Female Pay / Male Pay
** Female Earnings / Male Earnings
Source: MEE/GEE, Quadros de Pessoal (Personnel Tables, in Portuguese)

If we analyse pay differences between the sexes by type of economic activity,
we find a clear mismatch in those in which female participation is greater.

In 2011, women earned less than men in activities such as: Manufacturing
industry (73.4% basic pay, 70.4% earnings); Human health and social support
activities (71.6% basic pay, 68.4% earnings); and Artistic, performance, sporting
and recreational activities (42.9% basic pay, 45.9% earnings).

The sector of activity in which men and women’s earnings are closest is
Electricity, gas, steam, hot and cold water, and air conditioning (94.9% basic
pay, 91.0% earnings); this is followed by Administrative and support service
activities (basic pay 89.7%, earnings 87.2%).

The sectors in which women earn more than men are: Activities of international
organisations and extraterritorial institutions (118.2% basic pay, 114.9% earnings);
Water catchment, treatment and distribution, and sanitation (116.5% basic pay,
108.0% earnings); and Construction (113.6% basic pay, 109.3% earnings).

Table 14

Average monthly remuneration, by basic pay and earnings and by economic
activity, Female/Male (%), 2009-2011

2009 2010 2011 |
CAE (NACE) -rev. 3 Basic Earnings| Basic |Earnings| Basic | Earnings
FP/MP* (%) | FE/ME** | FP/MP FE/ME FP/MP FE/ME
Total 82.2 78.9 82.0 79.1 82.0 79.1

Agriculture, animal
husbandry, hunting, 81.2 81.2 81.3 82.2 78.4 79.4
forestry, and fisheries

Extractive industry 110.2 101.2 109.2 100.2 112.3 103.8

Manufacturing industry 71.8 69.3 73.1 70.2 73.4 70.4

Electricity, gas, steam, hot
and cold water, and air 100.8 91.3 96.8 89.3 94.9 91.0
conditioning
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Water catchment,
treatment and
distribution, and sanitation

Construction

Wholesale and retail
trades, repair of motor
vehicles

Transport and storage

Accommodation,
restaurants and similar

Information and

communication activities
Financial and insurance

activities
Real estate activities

Consultancy, scientific,
technical and similar
activities

Administrative and
support service activities
Public Administration,
defence and compulsory
social security

Education

Human health and social
support activities

Artistic, performance,
sporting and recreational
activities

Other service activities

Activities of international
organisations and
extraterritorial institutions

116.0

113.3

81.7

119.3

80.5

82.6

77.4

72.7

73.0

88.8

86.6

81.2

71.5

54.0

72.3

84.3

107.0

108.1

82.2

109.3

79.4

82.3

74.8

73.2

73.5

85.4

815

78.9

70.6

56.9

71.3

82.4

115.8

1131

82.2

120.6

81.2

84.4

78.3

71.5

73.4

88.8

107.2

81.7

71.3

46.5

71.7

82.8

106.4

108.5

83.0

111.2

80.1

84.4

75.3

72.6

73.6

85.5

105.7

79.5

68.7

49.7

70.6

83.6

116.5

113.6

82.7

94.2

81.7

84.3

78.3

74.2

73.4

89.7

106.7

82.3

71.6

42.9

72.6

118.2

108.0

109.3

83.9

1111

80.8

84.3

75.4

75.8

73.7

87.2

105.2

80.6

68.4

45.9

71.3

114.9

* Female Pay / Male Pay

** Female Earnings / Male Earnings
Source: MEE/GEE, Quadros de Pessoal (Personnel Tables, in Portuguese)

3.2 Public sector employment regime

There is no gender-based remuneratory differentiation between public servants.
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8§ 4) Reasonable period of notice for termination of employment
4.1 Regime regulated by the Labour Code

With regard to this paragraph we would note that the regime described in the
5t National Report on the implementation of the Revised European Social
Charter and in the answers to the 2010 Conclusions of the European Committee
of Social Rights!® has not changed in this respect.

With a view to implementation of the alterations set out in the 2008 Tripartite
Agreement, as described in the 5% Report, the Labour Code currently makes
the following provisions:

In cases of collective redundancy, individual redundancy due to abolition of
the worker’s job, or dismissal on the grounds of unsuitability, the employer must
communicate the decision to each worker in writing at least 15, 30, 60 or 75
days before termination, depending on his/her length of service (Articles 363[1],
371[3], and 378[2], CT).

We would note that if a collective redundancy covers both spouses, or both
members of a cohabiting couple, the length of notice is increased to the
period immediately above that which would apply if only one of them were
being dismissed (Article 363[2], CT).

We would also emphasise that during their prior notice period, workers are
entitled to a time credit (i.e. time off work) equal to two days per week, with no
loss of pay (Article 364[1], CT).

Dismissal in breach of the required notice period constitutes a serious
administrative offence (Article 363[6], CT).

It is worth noting that these notice periods can be regulated by IRCTs, which
can increase the length laid down in the Labour Code (Article 339[2], CT).

On the other hand, we would also mention that in the absence of a written
agreement to the contrary, during trial periods either party can terminate the
contract without prior notice, the need to allege just cause, or any right to
compensation (Article 114[1], CT).

However, if a trial period has already lasted more than 60 days, employers must
give 7 days’ notice of termination; and if it has lasted more than 120 days, 15
days’ notice (Article 114[2] and [3], CT).

These prior notice periods for trial periods apply to every category of worker
covered by the labour contract regime.

® On the “right to a reasonable period of notice for termination of employment” in the case of collective dismissals, see: File
8.29.42.20.2011.4. (Information report no. 32/11-DSCT).
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Failure to give the appropriate prior notice means that the employer must pay
the worker for time equal to the length of the prior notice it failed to give
(Article 114[4], CT).

4.2 Public sector employment regime

As has already been mentioned on a number of occasions, Public
Administration workers can be subject to one of two regimes governing the
formation of the legal public employment bond - appointment, and the labour
contract. The differences between them also have implications for the
conditions under which that relationship ends.

In the case of appointed staff, we must also distinguish between definitive and
transitional appointments.

Article 32 of Law no. 12-A/2008 of 27 February 2008 says that definitive
appointments can end in the following cases:

a) Unsuccessful conclusion of the trial period.

b) Resignation by the worker.

c) Mutual agreement between the public sector employer and the

worker.

d) Imposition of the disciplinary penalty of compulsory dismissal.

e) The worker’s death.

f) The worker’s retirement.

As we can see, these types of cause for termination are not compatible with
prior notice periods.

The same Law (Article 13) treats transitional appointments in the same way as it
does workers with fixed-term labour contracts, mutatis mutandis.

It is thus important to look at those causes for termination by the employer of a
labour contract for the exercise of public functions that may be relevant to the
question of worker protection (thus naturally excluding termination by mutual
agreement).

In the case of indefinite contracts, we must consider three termination formats:
dismissal on the grounds of unsuitability; collective redundancy; and individual
redundancy due to abolition of the worker’s job. Although the three are
substantively different and subject to specific preconditions, they all require the
public sector employer to inform each worker of the reasons for the dismissal at
least 60 days in advance.

Fixed-term contracts can be divided into date-imited and event-limited
situations.

Date-limited fixed-term contracts (Article 252, RCTFP) end when they reach
their term, unless the employer gives the worker at least 30 days’ written notice
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that it would like to renew the contract; in the case of event-limited fixed-term
contracts, the public sector employer must give at least 7, 30 or 60 days’ prior
notice, depending whether the contract has lasted up to 6 months, more than
6 months and up to 2 years, or more than that respectively.

8 5) Non-authorisation of deductions from wages

5.1 Regime regulated by the Labour Code

Article 279 of the current Labour Code has maintained the regime described in
the 2nd National Report on the implementation of the European Social Charter:

The employer in a relationship based on a labour contract cannot offset
remuneration it owes against a credit it holds on the worker, nor can it make
any deductions from that remuneration, except in the following cases (Article
279[1] and [2]):

a) Deductions in favour of the state, the social security service, or any
other entity when required by law, a judicial decision that has transited in
rem judicatam or the official record of the outcome of conciliation
proceedings, when the employer has been notified thereof.

b) Indemnities or compensation which the worker owes the employer
and whose payment has been ordered under a judicial decision that
has transited in rem judicatam or in the record of conciliation
proceedings.

c) Pecuniary sanctions imposed on the worker in disciplinary
proceedings.

d) Repayments of capital or payments of interest on a loan granted to
the worker by the employer.

e) The price of meals taken in the workplace, the use of telephones, the
provision of supplies, fuel or materials when requested by the worker, or
other expenses incurred by the employer on the worker’s behalf and
with his/her agreement.

f) Loans or advances against pay.

Except for that mentioned in subparagraph (a), the total amount of such
deductions cannot exceed one sixth of the worker’s remuneration (Article
279[3], CT).

Lastly, we would note that trade union dues can be deducted from workers’
pay and paid to the union in question by employers, but only when this is both
provided for in the applicable IRCT and the worker authorises it, or when an
individual worker asks for it to be done (Article 458[1] and [3], CT).

45



5.2 Public sector employment regime

Deductions from workers’ pay can be made when the law requires it, the
worker asks for it to be so (e.g. union dues), or judicial authorities so decide (e.qg.
attachment of salaries).

As can be seen from Article 219 of the RCTFP, no other monthly deductions are
made from the pay of public servants under either the appointment regime or
a labour contract.

Failure to pay remuneration, or payment of less than the amount stipulated in
the annual law that sets the national minimum wage (SMN) or in an IRCT,
whether or not established in the form of a collective labour agreement, is one
of the things that can lead to intervention by the Labour Inspectorate. In such
cases the inspectors calculate any amount that is missing and require the
employer to pay it. The following table shows the amounts that were
calculated in this way during the reference period.

Table 15

Unpaid remuneration calculated by labour inspectors (€), 2009/2012

Year 2009 2010 2011 2012(*)
Basic pay 9,694,453 | 14,798,039 | 11,411,311 | 11,987,684
Extra Christmas month 796,197 6,837,082 2,120,957 2,648,711
Other remuneration 4,116,201 5,001,685 3,570,655 5,018,974
Total | 14,606,851 | 26,636,806 | 17,102,923 | 19,655,369

Source: DGAEP

(*)Data collected in accordance with new parameters, including with regard to information and consultation

processes.
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Answers to queries from the European Committee of Social Rights

1. The Committee requests information on whether the statutory provisions on
compensation for overtime apply to all categories of workers. The next report
should indicate if there are any exceptions, namely as regards senior state
officials or senior managers.

We would note the following with regard to workers who occupy a board
director’s or senior management post or who have the power to take
autonomous decisions, and are not subject to a fixed work schedule [Article
218[1][a], CT]2°:

In these cases, the parties can agree one of the following formats under which
the member of staff does not have fixed working hours (Article 219[1], CT):

e The maximum limits on the normal working period do not apply.

e The normal working period can be increased by a given daily or weekly
amount.

¢ The parties agree a given normal working period.

In all these formats under which a worker can be exempt from a fixed work
schedule, none of the work he/she does on normal working days is considered
overtime [Article 226[3][a], CT].

In cases in which the agreement that includes the exemption also limits the
amount of work to be done to a given daily or weekly period, anything
exceeding that limit is considered overtime and must be paid as such (Article
226[2], CT).

Workers who are exempt from any work schedule are entitled to a specific
additional remuneration determined by IRCT. If there is no applicable IRCT, then
this remuneration cannot be less than (Article 265[1], CT):

a) One hour of overtime per day.

b) Two hours of overtime per week, when the exemption regime

nonetheless includes complying with the normal working period.

Having said this, board directors and senior managers can agree to waive this
specific remuneration (Article 265[2], CT).

2. The report indicates that a Tripartite Agreement for a new system of
regulation of industrial relations, employment policy and social protection was
signed on 25 June 2008 by Government and virtually all of the social partners,
which includes a proposal to allow collective agreements to regulate the
manner in which overtime is compensated. The Committee asks whether

% The exemption from a fixed work schedule also applies to workers in the following situations: those doing preparatory or
complementary work whose nature means it can only be done outside the normal limits on working hours; teleworkers and other
cases in which the person regularly works outside the establishment and without immediate control by a hierarchical superior
(Article 218[1], CT).
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following this Tripartite Agreement it will be possible for collective agreements to
include pay rates/or time off in lieu below what is foreseen in the Labour Code.

As we have previously noted, the amendments to the Labour Code made by
Law no. 23/2012 mean that collective labour agreements are currently
precluded from regulating compensatory rest (Article 229, CT)2,

Moreover, as we have also already said, any IRCT provisions and labour
contract clauses which were made before Law no. 23/2012 came into force
and which addressed compensatory rest for overtime done on normal working
days, complementary weekly rest days or public holidays are now considered
null and void (Article 7[2], Law no. 23/2012).

In addition, the entry into force of the same Law coincided with a 2-year
suspension of IRCT provisions and labour contract clauses which said that
overtime bonuses should be greater than those established in the Labour Code;
and that if such provisions are not amended by the end of this 2-year period,
the amounts in question will automatically be halved (albeit they cannot be
reduced to below the Labour Code amounts) (Article 7[4] and [5], Law no.
23/2012).

With regard to collective labour agreements entered into after Law no. 23/2012
came into effect, Article 268(1) of the current Labour Code says the following:

“Overtime work shall be paid at the standard hourly rate plus the following
additions:

a) On normal working days: +25% for the first hour or fraction thereof, and
+37.5% thereatfter.

b) On mandatory or complementary weekly rest days or public holidays: +50%
per hour or fraction thereof”.

Paragraph (3) goes on to say that the above can be waived by IRCTs.

3. On paragraph (4) “Right to a reasonable period of notice for termination of
employment in cases of collective redundancy”, the information we provided
on previous occasions is still valid.

In this respect the Committee concluded that 15 days’ prior notice is not
reasonable for someone who has been working for more than 6 months.

It is true that under the revised Labour Code (CT) approved by Law no. 7/2009
of 12 February 2009, employers who want to terminate a labour contract as
part of a collective redundancy need only give workers who have been
employed for less than a year of the dismissal decision 15 days of prior notice
(Article 363[1][a], CT).

*! See above: point (1) of the form on the application of the Revised European Social Charter, with regard to this Article 4§2.
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However, collective redundancies are subject to a specific procedure, which
includes: (1) a notification phase; (2) an information and negotiation phase;
and (3) a decision-making phase (Articles 360, 361 and 363, CT).

In phase 1 the employer notifies: the workers’ committee; or if there is none,
either the inter-trade-union committee or the trade unions that represent the
workers who are to be made redundant; or if there are none of the above,
each of the workers themselves (Article 360[1] and [3], CT). In the latter case,
the workers then have 5 working days to appoint a committee to represent
them, which can have up to 3 members if up to 5 workers are being dismissed,
or up to 5 members if more than 5 workers are being made redundant (Article
360[3], CT).

In the 5 days after these notifications, the employer must promote phase 2 —
information and negotiation with whatever group represents the workers. The
purpose is to reach an agreement on the extent and effects of the measures
that are to be taken, along with any others designed to reduce the number of
redundancies (Article 361[1], CT). The competent department or service of the
ministry with responsibility for the labour area takes part in the negotiations, in
which its role is to ensure that both the substantive and the procedural content
of the process are in order, and to attempt to reconcile the parties’ interests
(Article 362[1], CT).

When agreement is reached, or otherwise 15 days after the notification, the
employer must give at least 15 days’ written notification to each redundant
worker who has worked for it for less than a year (Article 363[1][a], CT).

During this notification period, workers are entitled to a time credit of two days
per week with no loss of pay (Article 364[1], CT).

We would point out that the prior notification periods laid down in the Labour
Code can be regulated by IRCTs, which can establish longer periods (Article
339[2], CT).

In this context we consider that the Portuguese legislation is in conformity with
the provisions of Article 4(4) of the revised ESC, which establishes “the right of all
workers to a reasonable period of notice for termination of employment”.

The Committee also asked some other questions with regard to this paragraph:

a) The Committee asks whether the prior notice periods for trial periods
lasting more than 60 days apply to every category of worker.

The prior notice periods for trial periods apply to all categories of worker
covered by the labour contract regime (Articles 111[1] and Article 112, taken in
articulation with Article 114, all CT). These periods are as follows:

e 7 days when the trial period has lasted for more than 60 days (Article
114[2], CT).
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¢ 15 days when the trial period has lasted for more than 120 days (Article
114[3], CT).

b) The Committee asks whether the 15-day prior notice for collective
redundancies referred to in paragraph 2 also applies to workers in a trial
period, and what the average length of trial periods is.

The 15-day prior notice period for collective redundancies does not apply to
workers in trial periods. During such periods either party can terminate the
contract as described above (0, 7 or 15 days’ notice).

Article 112 of the Labour Code says the following about the actual length of
trial periods:

In the case of indefinite labour contracts:

e 90 days for workers in general.

e 180 days for workers whose post is technically complex, entails a high
level of responsibility or presupposes a special qualification, and for those
whose functions involve a special degree of trust.

e 240 days for non-board directors and other senior managers.

In the case of fixed-term contracts:
¢ 30 days when the contract lasts 6 months or more.
e 15 days for contracts with a fixed term of less than 6 months, and for
event-limited fixed-term contracts that are not expected to last for more
than 6 months.

Service commission contracts can have trial periods, but this must be stipulated
in the contract and cannot be for more than 180 days (Article 112[3], CT).

The length of trial periods can be reduced by IRCTs or by written agreement
between the parties (Article 112[5], CT).
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ARTICLE 5
THE RIGHT TO ORGANISE

1. Regime regulated by the Labour Code

It should be noted that the reference period included the publication of Law
no. 7/2009 of 12 February 2009, which approved the revision of the then current
Labour Code. The new Law consequently revoked both Law no. 99/2003 of 27
August 2003, which had approved the earlier version of the Code, and Law no.
35/2004 of 29 July 2004, which regulated it21,

The same year saw the entry into force of Law no. 102/2009 of 10 September
2009, which regulated the legal regime governing the promotion of health and
safety at work and the prevention of work-related accidents and illnesses, as
provided for in Article 284 of the Labour Code, and revoked (among other
things) Executive Law no. 441/91 of 14 November 1991.

On the subject of trade unions and employers’ associations, Articles 440 and
443 to 446 of the Labour Code (CT) maintained (albeit with some formal
changes) the regime described in the 5% National Report on the
Implementation of the Revised European Social Charter. In this respect we
would limit ourselves to pointing out that trade unions and employers’
associations are currently regulated together, with both subject to the same
norms when the applicable regimes are the same, while maintaining the
appropriate specificities — in the case of trade unions, for example, the right to
political views, the charging of trade union dues, and the right to engage in
union activities within one’s company.

With regard to the formation and registration of both trade unions and
employers’ associations, their acquisition of legal personality, the content of
their articles of association, and the principles governing their organisation and
democratic management, the applicable legal regime is now set out in Articles
447 to 451 and 456 (disbandment) of the Labour Code.

The freedom of police personnel to form, belong to and operate trade unions
continues to be covered by Law no. 14/2002 of 19 February 2002, which
regulated trade union activities by police personnel in the Public Security Police
(PSP) force. Law no. 299/2009 of 14 October 2009, which approved the Statute
governing the Police Personnel in the Public Security Police, came into force
during the reference period.

Turning to the freedom of association enjoyed by members of the armed
forces, the reference period also saw the entry into force of Organic Law no. 1-
B/2009 of 7 July 2009, which approved the National Defence Law. This says that
serving military personnel have the right to form or belong to associations of a

! The Labour Code approved by Law no. 7/2009 of 12 February 2009 has since been amended by Law no. 105/2009 of 14
September 2009 (1 amendment), Law no. 53/2011 of 14 October 2011 (2™ amendment), Law no. 23/2012 of 25 June 2012 (3"
amendment) and Law no. 47/2012 of 29 August 2012 (4th amendment). All these legislative acts have been published in the Didrio
da Republica and can be consulted in this (now exclusively electronic) official journal at http://www.dre.pt/.

51



non-political, non-party and non-trade-union nature - namely professional

associations (Article 31).

At the same time, the same legislative act maintained the restrictions on the
rights of members of the armed forces to expression, demonstration, association
and collective petition and their legal capacity to stand for election -
restrictions that are permitted by the Constitution itself 22 — and the prohibition

on engaging in trade union activities (Article 25[2] and [3) and Article 26)-

The following police officers’ trade unions were formed during the reference

period:

Table 16

Nr. of police trade unions registered (2010 - 2012)

Trade union

Year formed

Federac&o Nacional dos Sindicatos de
Policia (FNSP — National Federation of
Police Trade Unions)

2010

Associacao Sindical Autébnoma de
Policias (ASAP — Autonomous Trade
Union of Police Officers)

2012

Sindicato de Agentes da Policia de
Seguranca Publica (SPSP - Public
Security Police Officers’ Trade Union)

2012

Total

Source: DGERT

The number of trade unions formed in all sectors of activity was as follows:

Table 17

Nr. of trade unions formed (2009 - 2012)

Year Number of trade
unions formed
2009 6
2010 27
2011 1
2012 5
Total 39

Source: DGERT

The number of employers’ associations formed in all sectors of activity was as

follows:

22 see Article 270 of the Constitution of the Portuguese Republic.
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Table 18

Nr. of employers’ associations formed (2009 — 2012)

Year Number of employers’
associations formed
2009 2
2010 2
2011 2
2012 0
Total 6

Source: DGERT

2. Public sector employment regime

The Constitution of the Portuguese Republic (CRP) grants workers: “the freedom
to form, belong to and operate trade unions as a condition and guarantee of
the building of their unity in defence of their rights and interests” (Article 55[1]).

The content of this freedom is elaborated on:
a) In Articles 55 et seq., CRP;
b) In the Labour Code (with regard to the private sector);
c) In the Regime governing Labour Contracts for Public Functions - RCTFP?*
(especially devoted to the public sector).

As developed in the RCTFP, enjoyment of this freedom presupposes both the
freedom to form trade unions and the so-called freedom of membership.

In order to collectively defend and pursue their interests, Public Administration
staff can form:

a) Workers’ committees and subcommittees; and

b) Trade unions (see Article 289, RCTFP).

As is also the case with companies, the legislator has thus created a “dual
channel” to ensure the representation of public sector workers.

In addition, the RCTFP also safeguards the freedom of membership in a dual-
facetted manner:

1. Negatively, by allowing people not to belong to (or remain in) any trade
union — Article 312, RCTFP.

2 Annexe | to Law no. 59/2008 of 11 September 2008.
Note: Law no. 59/2008 of 11 September 2008 has since been amended by Law no. 3-B/2010 of 28 April 2010, Executive Law no.

124/2010 of 17 November 2010, Law no. 64-B/2011 of 30 December 2011, and Law no. 66/2012 of 31 December 2012.
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The RCTFP strengthens this so-called negative right by expressly prohibiting
discriminatory acts:

“All agreements or acts that seek the following shall be deemed null and

void:

a) To subject the worker’s employment to the condition that he/she joins, or
does not join, a trade union or resigns from the one he/she belongs to;

b) To dismiss a worker, change his/her place of work or in any way
prejudice him/her due to the exercise of the rights regarding
participation in organisational structures intended for collective
representation purposes or to his/her membership or non-membership of
a trade union” (Article 291, RCTFP).

2. Positively, in the event the worker wants to belong to a trade union, by
ensuring respect for the right to choose between the possible
alternatives (see Article 312[1], RCTFP).

The RCTFP also guarantees the following collective projections of the freedom
to organise:

a) The freedom to decide the organisation and internal regulations of trade
unions. This freedom applies to drawing up unions’ articles of association
— which are not subject to administrative approval - and also to the
issuing of their internal regulations and the independence of their
management from any outside oversight (see Articles 313 et seq.,
RCTFP).

b) The right of workers to engage in trade union activities at their public-
sector employer. Both staff and trade unions have the right to engage in
such activities within their organ, department or service, namely via
union delegates and committees and inter-union committees (Article
330[1], RCTFP).

c) Collective autonomy and self-oversight
Trade unions also have the right to engage in “collective bargaining” —
i.e. to negotiate and enter into collective labour agreements [see Article
310[1][a], RCTFP].

There are two essential aspects to this right:
¢ The freedom to take the initiative of conducting collective bargaining,
which means the right to decide what claims or expectations it is
opportune or necessary to pursue in contractual terms (Article 351,

RCTFP).

¢ The so-called “freedom of stipulation” - i.e. the ability to contractually
concede rights and accept duties (Article 351, RCTFP).
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The right to organise — Restrictions

Article 27[1] of the Portuguese Constitution says that everyone has the right to
freedom and security, while Article 46 enshrines the freedom of association.

As such, the Chapter of the Constitution on workers’ rights, freedoms and
guarantees (Chap. lll) includes: Article 55 on freedoms concerning trade
unions, paragraph (1) of which says: “Workers are accorded the freedom to
form, belong to and operate trade unions as a condition and guarantee of the
building of their unity in defence of their rights and interests (...)”; Article 56 on
trade union rights and collective agreements ; and Article 57 on the right to
strike and the prohibition of lock-outs.

Article 18(1) of the CRP says that fundamental rights and freedoms like these
are unalienable and directly applicable. However, paragraphs (2) and (3) of
the same Article do allow the legislator to impose some restrictions on them
when there are good reasons for doing so, namely in the cases in which the
Constitution itself provides for this and in accordance with the principles of
necessity and proportionality.

Article 270 of the CRP follows on from this by saying that: “Strictly to the extent
required by the specific demands of the respective functions, the law may
establish restrictions on the exercise of the rights of expression, meeting,
demonstration, association and collective petition by full-time military personnel
and militarised agents on active service and agents of the security services and
forces, and on their legal capacity to stand for election. In the case of the
security forces, even when their right to form trade unions is recognised, the law
may preclude the right to strike”.

The details of this subject, the framework for which is provided by a number of
special legislative acts, were covered in the 5t National Report.

In the case of the Republican National Guard (GNR), it is important to note that
Law no. 39/2004 of 18 August 2004 addresses the principles and general bases
governing the exercise by GNR personnel of the right to form, belong to and
operate professional associations.

However, Law 39/2004 does not provide for any exercise of the right to form,
belong to and operate trade unions, because the members of the GNR are
military personnel — soldiers — and as such do not possess this right. The legal
basis for this preclusion can be found in the following legislative acts:

1. The Law governing the General Bases of the Statute applicable to Military
Personnel (Law no. 11/89 of 1 June 1989) imposes military status and its
particularities on GNR personnel (Article 16). This in turn means that the latter
are required to comply with the National Defence Law (Article 7);
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2. Article 27(3) of the Law governing National Defence and the Armed Forces
(Organic Law no. 1-B/2009 of 7 July 2009) says that: “The constitutional
norms regarding workers’ rights shall not be applicable to serving military
personnel when the exercise of those rights presupposes enjoyment of the
fundamental rights referred to in the following Articles, to the extent that
they are restricted by them, namely the freedom to form, belong to and
operate trade unions, the right to create and belong to workers’
committees, and the right to strike”.

Having said this, the GNR is also subject to the legal framework provided for in
Law no. 39/2004 of 18 August 2004 itself, which, as we have already mentioned,
lays down the principles and general bases governing the exercise by GNR
personnel of the right to form, belong to and operate professional associations.
This Law specifies the restrictions that are imposed in accordance with the
Constitution, and is in turn regulated by Executive Law no. 233/2008 of 2
December 2008, which also develops those restrictions in more detail.

One of the main limitations is that professional associations of GNR personnel
cannot possess a political, party political or trade union nature (Articles 1[2] and
6[d], Law no. 39/2004). At the present time there are four professional
associations of Republican National Guard personnel.

In the case of the Public Security Police (PSP) the framework for the question of
the right to organise is addressed not only by the CRP, but also in Law 6/90 of 20
February 1990 (the Law governing Membership of Associations in the PSP, the
general bases for which are regulated by Executive Law no. 161/90 of 22 May
1990), and Law no. 14/2002 of 19 February 2002, which regulates the exercise of
the freedom to form, belong to and operate trade unions and the rights of
collective bargaining and participation (in the definition of the rules that apply
to them) by PSP personnel who actually engage in policing functions.

PSP personnel have the right to form professional associations, which are in turn
entitled to represent their members in the defence of their statutory, social and
deontological interests, and to take part in the definition of the statute
governing the profession and of the conditions applicable to police activities,
for example (Law 6/90).

PSP personnel also enjoy the freedom to form, belong to and operate trade
unions, as provided for in the CRP and the regime laid down in Law no. 14/2002
of 19 February 2002, as rectified by Declaration of Rectification no. 15/2002 of
26 March 2002. All of which means that these rights are duly safeguarded in
Portuguese law in general and specifically in that applicable to the
organisation and modus operandi of the Public Security Police (PSP).

The PSP Social Balance Sheet, which is available at the official PSP
website www.psp.pt, provides data on questions linked to pay and other
aspects of the rights in question.

We would particularly note the following:
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¢ Both the exercise of the freedom to form, belong to and operate trade
unions, and the rights of collective bargaining and participation, by PSP
personnel who engage in policing functions are regulated by Law no.
14/2002 of 19 February 2002, as rectified by Declaration of Rectification
no. 15/2002 of 26 March 2002.

¢ In terms of normative principles, this legislation is designed to ensure that
PSP personnel who actually do policing work enjoy the rights of
collective bargaining and participation, while simultaneously imposing
measures that are more restrictive of the exercise of the freedoms linked
to trade unions than those applicable to other Public Administration staff
— restrictions that are justified by the specific nature of the police’s
mission and the demands inherent therein. Of particular importance in
this respect is the prohibition on striking.

Twelve (12) trade union organisations and one (1) National Federation of Police
Trade Unions (FNSP) are linked to the PSP.

The Staff of the Borders and Immigration Service (SEF) are subject to the Regime
governing Labour Contracts for Public Functions (RCTFP — Law no. 59/2008 of 11
September 2008). The only limitation on their exercise of these rights is that they
are required to provide a minimum level of service during strikes.

The other bodies that belong to the Ministry of the Interior (MAI) are either also
subject to the RCTFP, or are governed by the Labour Code (approved by Law
no. 7/2009 of 12 February 2009). As with SEF, their rights in this field are not
subject to any limitation other than the need to provide a minimum level of
service during strikes in certain cases.

57



Answers to queries from the European Committee on Social Rights

1) The Committee has found that where discrimination on grounds of union
membership occurs domestic law must make provision for compensation that is
adequate and proportionate to the harm suffered by the victims (Conclusions
2004, Bulgaria). Owing to the lack of information on that aspect in the report
the Committee reiterates the request made in its previous conclusion as to
penalties imposed on employers who breach the prohibition of discrimination.

First of all, in this regard we would point out that employers are not allowed to
engage in any form of discrimination, be it directly or indirectly — in this case,
based on trade union membership — and that doing so is classified as a very
serious administrative offence (Article 25, CT).

A discriminatory act against a worker or job seeker because of any factor —
again, in this case, on the grounds of trade union membership - gives that
person the right to compensation for both material and non-material damages,
under the general terms of the law (Article 28, CT).

As we said elsewhere, both any act designed to subject a worker’s
employment to the condition that he/she join, leave or not join a trade union,
and his her dismissal, transfer or any other negative consequence due to his/her
trade union membership, are not only prohibited, but also null and void. Breach
of this prohibition is also classified as a very serious administrative offence
(Article 406, CT).

Besides this, employers cannot either individually or via their associations
promote the formation, maintain, or in any way finance the operation of
organisational structures designed to collectively represent workers, nor can
they take any part in their organisation or management or prevent them from
exercising their rights, or make it difficult for them to do so (Article 405, CT).

What is more, the violation of trade union autonomy or independence and the
undertaking of a discriminatory act are both crimes that are punishable by a
fine of up to 120 daily units (Article 407, CT).

Any board director, director, manager or worker in a position of authority who is
responsible for any of the above acts is subject to imprisonment for up to a year
(Article 407, CT).

2. The Committee previously found the situation in conformity with Article 5 as
the exercise of trade union prerogatives did not appear to be dependent on
the fulfilment of any criteria of representativeness in domestic law. It notes
however from an individual observation of the ILO Committee of Experts on the
Application of Conventions and Recommendations (CEACR) published in 2009
that the CEACR had previously asked the Government to determine and
establish objective, precise and predetermined criteria to evaluate the
representativeness and independence of employers' organizations and trade
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unions. In this respect the CEACR also reiterated its request that Act No. 108/91
of the Economic and Social Council (CES) concerning the Permanent
Commission for Social Partnership (CPCS) be amended so that it does not refer
by name to trade unions which are to be members of the CES and CPCS. In the
light of the information available in the CEACR's individual observation, the
Committee asks that the next report clarify the situation in order to show
whether criteria of representativeness or other criteria are used to create a
distinction between trade unions.

The information provided in response to “Observation, 2008” made by the
Committee of Experts in the ILO Report submitted in 2010 by the Government
with regard to the Convention (no. 98) concerning application of the principle
of the right to organise (1949), is still valid.

On the subject of the representativeness of the relevant organisations, in this
report the Portuguese Government said: “The Committee of Experts maintained
the observation that the legislation on the make-up of the Economic and Social
Council (CES) and of the Permanent Social Concertation Commission (CPCS,
which forms part of the Council, where it is the organ with the competence to
promote dialogue and concertation between the social partners, contribute to
the definition of the income, price, employment and vocational training
policies) should be modified in such a way as not to mention the name of
workers’ organisations that belong to both bodies, and to establish objective,
precise and predetermined criteria with which to assess the representativeness
and independence of employers’ and workers’ associations.

The Committee took note of the information in the 2008 report that, in April 2008
and within the context of the negotiations on the principle of the revision of the
existing labour legislation, the Government had proposed to the trade union
and employers’ confederations represented on the CPCS that there be an
agreement on general, abstract and permanent criteria for trade union and
employer representativeness. However, to date this has not happened. Finally,
the Committee said that it hoped the CPCS would look at these questions with
a view to future legislative reforms, and asked the Government for information
on the matter.

Neither the de facto situation nor the legislation have changed since the 2008
report was submitted. The Government is aware that the President of the
Economic and Social Council took the initiative of promoting general reflection
on the Council’s composition and that the Council’s members have
cooperated with him in this. The Government is monitoring this initiative with
interest, although it is unable to foresee either its results, or any proposals or
recommendations that the Council or its President may make.”
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ARTICLE 6
THE RIGHT TO BARGAIN COLLECTIVELY

§ 1) Joint consultation between workers and employers
1.1 Regime regulated by the Labour Code

Albeit with some formal changes, the current Labour Code (CT) maintains the
legal regime contained in earlier legislation, which was described in the 1t and
5th Reports.

At the risk of repeating the information given in those Reports, we would recall
that joint consultation is conducted under the aegis of the Economic and
Social Council (CES), with a particularly important role played by one of its
bodies - the Permanent Social Concertation Commission (CPCS).

At the corporate level, the legal regime governing workers’ committees is now
regulated by Articles 415 to 439 of the Labour Code, while the regime on the
creation of a European works council or the procedure for informing and
consulting workers of Community-scale enterprises or groups of enterprises is
now set out in a specific Law (Article 404[d], CT)24.

At the same time, during the collective bargaining process both trade union
and employers’ representatives must consult the workers/employers in question,
as necessary and in a timely manner (Article 489[2], CT).

In the health and safety at work field there must be cooperation both between
the state and the organisations that represent workers and employers, and, at
the level of each enterprise, establishment, department or service, between
the employer and the workers and their representatives. The regime governing
the promotion of health and safety at work is currently regulated by Law no.
102/2009 of 10 September 2009 (see the latter’s Article 6[4]).

Article 8(1) of the same Law says that as part of the promotion and assessment
at national level of policy measures in the health and safety at work field, there
must be consultation of and participation by the most representative employers
and workers’ organisations. Paragraph (2) goes on to require that the
employers and workers’ organisations with seats on the CPCS include:

a) The National Council for Hygiene and Safety at Work (CNHST).
b) The Working Conditions Authority’s (ACT) Consultative Council for the
Promotion of Health and Safety at Work (CCPSST).

* Law no. 96/2009 of 3 September 2009, which transposed Directive no. 2009/38/EC of the European Parliament and the Council
of 6 May 2009 on the establishment of a European Works Council or a procedure in Community-scale undertakings and
Community-scale groups of undertakings for the purposes of informing and consulting employees (EUR-Lex).
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1.2 Public sector employment regime

Where the Public Administration is concerned, the question of parity between,
or joint consultation of, workers and employers does not pose itself in the same
ways as it does in the private sector approach.

We have therefore chosen to summarise the various channels for the
consultation (and participation) of workers (and the bodies that represent

them).

Law no. 23/98 of 26 May 1998 established the regime governing collective
bargaining and participation by Public Administration staff, which currently rests
on the following pillars:

a)

b)

f)

The object of the rights of collective bargaining and participation is the
creation and amendment of the Statute governing Public Administration
Workers and the monitoring of its implementation (Article 1[2]).

Public Administration workers are guaranteed the right to bargain
collectively with regard to their Statute (Article 151]). The Law lists both
the subjects that must be the object of collective bargaining, and the
negotiation procedure (Articles 6 and 7).

Law no. 23/98 created a conflict solving mechanism - ‘supplementary
negotiation’ (Article 9).

The Law also identifies the areas and subjects in which there is a right of
participation (Article 10).

The only trade unions that can exercise these rights are those whose
articles of association identify them as representing the interests of Public
Administration workers , and they must be duly registered(Article 2).

The Administration and trade unions must consider, discuss and resolve
the questions between them from a common overall perspective that
takes account of both all the different departments, services and bodies
and all the public servants concerned, with respect for the principle of
the pursuit of the public interest and with a view to dignifying the Public
Administration and improving the socioeconomic conditions of its staff
(Article 4).

Portuguese law also establishes other mechanisms for worker (and trade union)
consultation and participation.

We will look at this in more detail under Article 22 of the Revised European
Social Charter. For now, we will simply note that participatory channels are in
place for:

a)
b)
C)

Workers’ committees (see Article 232 et seq. of the Regulations®).
Trade union delegates (see Article 337[2], RCTFP).
Workers’ health and safety representatives (see Article 224[3], RCTFP).

> Annexe Il to Law no. 59/2008 of 11 September 2008.
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§ 2) Voluntary negotiation processes
2.1 Regime regulated by the Labour Code

The right to enter into collective labour agreements is enshrined in the
Constitution of the Portuguese Republic (Article 56, CRP).

The current Labour Code (CT) has maintained the essence of the previous legal
regime on collective bargaining, which is now set out in Articles 404, and 405 et
seq. (subjects), 476 to 484 (collective labour regulation instruments — IRCTs), and
485 et seq. (collective bargaining). The following aspects are especially
noteworthy:

e Workers’ collective representation bodies must be independent of the
state, political parties, religious institutions, and associations of any other
nature, none of which may interfere in their organisation and
management. Nor may any of the above fund one another (Article 405,
Cn).

e The state must promote collective labour agreements, in such a way
that they apply to the largest possible number of workers and employers
(Article 485, CT).

¢ The negotiation process begins with one party making a proposal to
enter into or revise a collective agreement. The other party must then
respond in writing, setting out its own arguments, within a time limit
stipulated by law (Articles 486[1] and 487[1], CT).

e Whenever possible, the parties must prioritise both the negotiations
about pay and the organisation of working time (including with a view to
agreeing the overall resulting increase in costs), and those about health
and safety at work (Article 488[1], CT).

¢ |RCT provisions on the following matters cannot be less favourable than
the equivalent legal provisions: a) the rights to/of personality, equality
and non-discrimination; b) the protection of parenthood; c) work by
minors; d) workers with reduced working capacity, disability or chronic
illness; e) student workers; f) the employer’s duty to inform; g) the limits on
the length of normal daily and weekly working periods; h) the minimum
length of rest periods, including annual holidays; i) the maximum
duration of night work; j) the way in which workers are paid and the
respective guarantees; |) the chapter on the prevention and remedying
of accidents at work and occupational illnesses, and the legislation that
regulates it; m) the transmission of companies and establishments; and n)
the rights of workers’ elected representatives (Article 3[3], CT). The most
favourable treatment principle applies to all of these more important
matters, which are key elements of the labour relationship.

e During the collective bargaining process the parties must respect the
principle of good faith, namely by responding to proposals and counter-
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proposals as quickly as possible, complying with the negotiation protocol
if there is one, and having representatives take part in meetings and
other contacts intended to prevent or settle conflicts (Article 489[1], CT).

Each party must provide the other with the items or information the latter
requests, to the extent that this does not prejudice the defence of its
own interests (Article 489[3], CT).

Trade unions may: give the body that represents workers in an enterprise
with a certain number of staff powers to enter into contracts that bind
the union’s members there, and allow workers’ committees to negotiate
and sign collective labour agreements for and on behalf of the unions in
guestion. Having said this, to date there is no record of a collective
agreement signed with recourse to this prerogative (Article 491[3], CT).

Either party can unilaterally repudiate a collective agreement by
notifying the other party of its intention in writing, on condition that this is
accompanied by a proposal for the overall revision of the agreement.
However, the mere act of making a revision proposal does not constitute
repudiation (Article 500, CT).

Lastly, Executive Law no. 126-C/2011 of 29 December 2011 created the
Labour Relations Centre (CRL) - a tripartite collegial body whose mission
is to support collective bargaining (Article 37[1]). The CRL’s composition,
competences and modus operandi are set out in Executive Law no.
189/2012 of 22 August 2012, which approved its organisational structure.

Particularly significant among the measures adopted with a view to the
implementation of the legal framework are the Tripartite Agreement for
Competitiveness and Growth, which was signed on 22 March 2011 by the
Government, Confederagcdo do Comeércio e Servigos de Portugal (Portuguese
Retail and Services Confederation — CCP), Confederacdo Empresarial de
Portugal (Confederation of Portuguese Industry — CIP), Confederacao do
Turismo Portugués (Confederation of Portuguese Tourism — CTP), and Uniao
Geral de Trabalhadores (General Union of Workers — UGT). The Agreement
contains a range of objectives and commitments, including that of making
collective bargaining more dynamic. The following stand out:

The goal of reconciing the predominance of sectoral collective
bargaining with decentralisation, both in its direct form and in a number
of specified domains at the sectoral level, so that they can develop in a
decentralised way.

The Government and the Social Partners undertook to make collective
bargaining in the private sector more dynamic, with incentives for the
revision of existing collective agreements under the terms and within the
time limits they themselves provide for.
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¢ The Government undertook to take every step in its power to support the
development of collective bargaining and promote the effective
implementation of the existing rules.

e The Government agreed to create the above mentioned Labour
Relations Centre, which is a tripartite body whose mission is to support
the socioeconomic, negotiator training and negotiation-content analysis
aspects of social dialogue.

¢ The Government also said that it would optimise the resources in the
mediation and conciliation field, so as to ensure compliance with legal
time limits, improve quality of service, and seek a greater degree of
devolution of the applicable actions.

e Another important outcome was the Commitment to Growth,
Competitiveness and Employment, which the Government and the
majority of the Social Partners made on 18 January 2012. Among other
undertakings, it included the agreement to stimulate collective
bargaining, in its role as a fundamental instrument for regulating labour
relations.

In pursuit of all this the parties to the Agreement committed themselves to the
following measures:

e To allow collective labour contracts to say that certain matters, such as
geographic and functional mobility, the organisation of working time,
and pay, can be regulated by the bodies that represent workers within a
given enterprise, including workers’ committees and trade union
committees. Such contracts can define the terms and conditions under
which this can occur.

e To require that agreements resulting from such negotiations must
obligatorily be deposited, and be published in the Boletim do Trabalho e
Emprego.

e To allow trade unions to delegate the powers needed to enter into
collective agreements to the bodies that represent workers within
enterprises, on condition that the latter employ at least 150 staff.

¢ To make collective bargaining more dynamic. In this respect:

o0 The Government undertook to make the conciliation and
mediation services more operable, and to use the administrative
mechanisms it has available.

0 The Social Partners agreed to seek to enter into bilateral
agreements in which they take on responsibilities for the
promotion of collective bargaining.

At the same time we should emphasise that the Labour Code allows collective
agreements to be extended by ministerial order, to employers and workers in
the same sector of activity and professional field, when justified by appropriate
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social and economic circumstances - i.e. when, in the light of the scope of the
instrument in question, their situation is the same or similar (Article 514).

As such, and given that when it comes to promoting collective bargaining,
ministerial extension orders are particularly important to the harmonisation of
the terms and conditions applicable to both parties in labour agreements, we
would note Council of Ministers Resolution no. 90/2012, which was published in
Series | of Diario da Republica (the Official Journal) no. 211 of 31 October 2012.
This defines the cumulative required minimum criteria for the issue of ministerial
orders extending collective labour agreements, along the lines of the
commitment the Government made in the Memorandum of Understanding on
Specific Economic Policy Conditionality.

As required by the Memorandum, the Government undertook to define clear
criteria for the extension of collective agreements.

The Memorandum specifically says that the employers’ associations which
have entered into collective agreements must represent at least 50 % of the
workers in the sector for an extension to be operable, albeit the decision to
extend must also take account of its implications for the competitiveness of the
enterprises in that sector.

The following data refer solely to the private sector. The reference period saw
the signhature of the following IRCTs:

Table 19

Nr. of collective labour regulation instruments entered into (2009 to 2012)

IRCT 2009 2010 2011 2012
Collective labour 139 140 86 36
contracts
Collective labour 21 23 24 15
agreements
Company 89 64 48 35
agreements
Voluntary arbitration 1 - 1 1
decisions
TOTAL 250 227 159 87

Source: DGERT

Geographically, it is worth noting that the following number of collective labour
agreements possessed a national scope:

In 2009 - 154
In 2010 - 164
In 2011 - 99
In 2012 - 60
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2.2 Public sector employment regime

Law no. 12-A/2008 of 27 February 2008 (the LVCR) expressly says that three
different formats of public legal employment relationship can exist (or coexist):
appointment (Articles 9 to 19); the labour contract for public functions (Articles
9 and 20 to 22); and the service commission (Articles 9, 23 and 24).

Within this new framework the contract is now the standard legal bond for the
vast majority of workers with a public legal employment relationship;
appointments and service commissions may only be made in cases in which
the law expressly provides for them (see Articles 9[4] and 10).

Article 81 of the LVCR lists all the normative sources of the labour contract for
public functions, and it expressly states that they are a: “normative source in the
matters which the law allows collective labour agreements to regulate” (Article
81[2]). In this regard the RCTFP is more rigorous in its reference to IRCTs: “The
labour contract for public functions, hereinafter referred to as the ‘contract’, is
especially subject to collective labour regulation instruments, under the terms of
Article 81(2) of Law no. 12-A/2008 of 27 February 2008 (Article 1).

As Article 2(1) of the RCTFP highlights, collective labour regulation instruments
(IRCTs) can be negotiated or non-negotiated.

The following are negotiated IRCTs:

o Collective labour agreements (the most important form of IRCT). These are
subdivided into:

a) Collective career agreements — applicable to a career or set of careers,
regardless of the organs, departments or services in which the staff in
that/those career(s) serve.

b) Collective agreements for a public employer (ACEEP) — applicable to a
public sector employer, whether or not it possesses legal personality
(Article 2[3], RCTFP).

¢ Adherence agreements. Article 370(1) of the RCTFP says that trade unions,
and in the case of collective agreements for a public employer, the
applicable public employers can: “adhere to current collective labour
agreements or arbitration decisions”.

¢ Voluntary arbitration decisions. At any time the parties can also agree to
submit labour-related issues, in particular those arising out of questions linked
to the interpretation, completion, entry into or revision of a collective labour
agreement, to arbitration (Article 371, RCTFP).
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The non-negotiated types of IRCT are:

e Extension regulations — The scope of the application of collective labour
agreements and arbitration decisions can be extended after their entry into
force by ‘extension regulations’ (Article 378, RCTFP).

e Required (‘necessary’) arbitration decisions — Required arbitration occurs
when either party in negotiations on a collective labour agreement notifies
both the other party and the Directorate-General of the Administration and
Public Sector Employment (DGAEP) that it is invoking this mechanism (Article
374[1], RCTFP).

The labour agreement negotiation process begins when one party sends the
other a proposal for a new agreement or the revision of an existing one. Such
proposals must be made in writing and be accompanied by sufficient
reasoning (Article 351[2], RCTFP).

The recipient must respond, also in writing and setting out its own arguments,
within 30 days of receipt (unless some other time limit has already been agreed,
or is suggested by the author of the proposal). The response must express: “a
position with regard to all the clauses in the proposal, which it must accept or
refuse or else make a counter-proposal” (Article 352[1] and [2], RCTFP).

After a preliminary discussion phase in which the bases for conversation and
the goalposts within which it will take place are debated, there begin the
actual negotiations - i.e. the phase in which the parties’ representatives
interact in order to bring their initial positions closer together.

If the negotiations lead to agreement about all the matters under discussion,
the text is signed and deposited with the DGAEP (Article 356[1], RCTFP). If not,
there begins a phase that can lead to recourse to the peaceful conflict-
settlement processes provided for by law (Articles 383 et seq., RCTFP).

The following IRCTs were entered into or approved during the reference
period):

Table 20

Nr. of collective labour regulation instruments entered into (2009 — 2012)

IRCT 2009 2010 2011 2012 TOTAL

Collective career agreements 2 1 1 1 5
ACEEPs 0 12 10 4 26
Adherence agreements 0 0 0 0 0
Voluntary arbitration decisions 0 0 0 0 0
Extension regulations 0 3 1 0 4
Required arbitration decisions 0 0 0 0 0

TOTAL 2 16 12 5 35

Source: DGAEP
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§ 3) Conciliation and voluntary arbitration
3.1 Regime regulated by the Labour Code

The private-sector conciliation and arbitration procedures were described in
the answers to the European Committee of Social Rights’ 2010 Conclusions?25.

Having said this, it is important to note that the present reference period saw
the approval of Executive Law no. 259/2009 of 25 September 2009, which
regulated the legal regime governing both compulsory and required
arbitration, and also arbitration with regard to minimum services during strikes
and the means needed to ensure them. Among others, this Executive Law
contains the rules on the composition and selection of lists of arbitrators, and
the formation and modus operandi of compulsory and required arbitration
tribunals.

The following decisions were given by arbitration tribunals during the reference
period:

e Compulsory arbitration decision no. 1/2008-CCT, re Associacao Portuguesa
das Industrias Graficas, de Comunicacdo Visual e Transformadoras do
Papel (Portuguese Association of Graphics, Visual Communication and
Paper Transforming Industries — APIGRAF) and Sindicato dos Trabalhadores
das Industrias de Celulose, Papel, Grafica e Imprensa (Cellulose, Paper,
Graphics and Press Industry Workers’ Trade Union — STICPGI), published in
Boletim do Trabalho e Emprego no. 40 of 29/10/2009.

e Compulsory arbitration decision no. 1/2010 — AO, on the difference that
arose in the revision of the collective labour contract between Associacao
Portuguesa de Hospitalizacdo Privada (Portuguese Private Hospitalisation
Association — APHP) and Federacao dos Sindicatos dos Trabalhadores de
Servicos (Federation of Service Workers’ Trade Unions — FETESE), published in
Boletim do Trabalho e Emprego no. 15 of 22/4/2011.

e In this respect we would also note the Ruling which the Lisbon Court of
Appeal handed down on 06/07/2011 (available at www.dgsi.pt), in which
the Court found some of the clauses in the above-mentioned arbitration
decision no. 1/2010 - AO null and void because they were in breach of
imperative legal norms. The Court partially revoked the decision and sent
the case to the Economic and Social Council under the terms and for the
purposes of Article 22(3) of Executive Law no. 259/2009 of 25 September
2009.

3.2 Public sector employment regime

A collective labour conflict is said to exist whenever an organised category of
workers and an organised category of employers say (or just one of them says)

% File 8.29.42.20.2011.4. (Information report no. 32/11-DSCT).
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that they want different things with regard to existing (or future) collective
regulations on labour relations.

A distinction is commonly made between two types of collective conflict:

a) Legal conflicts, which are Ilinked to the interpretation and
implementation of existing legal norms.

b) Conflicts of interest, which concern changes to existing norms or the
creation of new precepts.

Legal conflicts of this kind that arise within the framework of the RCTFP can be
settled by:

a) A joint committee created by the collective agreement itself.
b) Conciliation.

Cc) Mediation.

d) Voluntary arbitration (see Articles 349, 371, 384, and 388, RCTFP).

The parties are responsible for choosing the mechanism that offers the best
response to the conflict in the circumstances.

Conflicts of interest within the ambit of the RCTFP can be resolved by:

a) Conciliation.

b) Mediation.

c) Voluntary arbitration (agreed by the parties).

d) Required arbitration (initiated when one party so notifies the opposing
party or parties and the DGAEP).

As we said, within the framework of the RCTFP the parties can resort to
conciliation in order to solve both legal conflicts and conflicts of interest. This
can occur when the parties so agree, or when just one asks for it (Article 385[1],
do RCTFP).

When the parties agree on conciliation, they can regulate the process; if they
do not do so, then the procedure is that set out in Articles 385 and 386 of the
RCTFP (see Article 384[2], RCTFP). When only one party asks for conciliation, the
procedure is automatically that laid down in Articles 385 and 386.

When conciliation is requested by one party, there is an important distinction
(with different procedures) between cases in which a proposal to enter into or
revise a collective agreement has gone unanswered on the one hand, and
any other situation on the other.

The recipient of a proposal must respond in writing and setting out its own
arguments within 30 days, unless some other time limit has already been
agreed, or is suggested by the author of the proposal (Article 352[1], RCTFP).
Failure to respond or to make a counter-proposal within this time limit (and as
laid down in Article 352[2] of the RCTFP) entitles the proposing party to ask for
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conciliation without any further conditions [see Articles 352[3] and 385[1][b],
RCTFP].

Whenever a conciliation request is based on any other reason, the procedure
begins with the sending of 8 days’ prior notification in writing to the other party
[see Article 385[1][b], RCTFP]. Once the 8 days have passed, the interested
party can then contact the DGAEP, which will appoint an arbitrator by lot.

The parties to collective conflicts (both legal conflicts and conflicts of interest)
can submit them to mediation at any time; to this end they can opt between
public mediation services and other labour mediation formats (see Article
388[1] and [2], RCTFP).

If there is no agreement, a month after conciliation begins any party can ask
any person on the official list of presiding arbitrators to act as mediator (see
Article 388[3], RCTFP). In this case the party must immediately specify the object
of the desired mediation (Article 388[4], RCTFP).

Unless the parties agree otherwise, the mediation process then proceeds in
accordance with Articles 389 and 390 of the RCTFP.

The parties can at any time also agree to submit “labour-related questions that
result in particular from the interpretation, completion, entry into or revision of a
collective labour agreement” to (voluntary) arbitration (Article 371, do RCTFP).

Voluntary arbitration is governed by agreement between the parties, or
otherwise by Article 372 of the RCTFP (see Article 371, RCTFP). Either way there
must be an arbitration agreement or ‘convention’ that immediately determines
the object of the dispute and subjects its resolution to an arbitration decision.

Required or ‘necessary’ arbitration is designed to lead to entry into a (new)
collective labour agreement, and begins when one party so notifies the
other(s) and the DGAEP (see Article 374[1], RCTFP).

The DGAEP monitors the process from beginning to end, but the process starts
without any need for a prior decision (by the DGAEP or any other entity). Article
374(1) of the RCTFP expressly states that required arbitration is initiated when
one party sends the duly reasoned notifications to that end.

However, the DGAEP can be called on to intervene early in the process, with
regard to the formation of the arbitration tribunal, when it must concretely
verify the legal preconditions for carrying out the appointment by lot (general
requisites regarding arbitration; and specific requisites regarding the lottery
itself).

The general requisites for there to be a required arbitration are:

e Procedural requisites: The communication referred to in Article 374(1) of the
RCTFP must have been sent to the other party(ies) and the DGAEP, and
must set out the grounds for the sending party’s position.
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e Substantial requisites:
a) A collective labour agreement must have ended over a year ago and
no new one must have been entered into (Article 364[5], RCTFP).
b) There must be a proposal for a new agreement, and there must have
been: “prolonged and unfruitful negotiations” (expression based on ILO
guidelines).

The following collective conflict resolution mechanisms were initiated during the
reference period:

Table 21

Nr. of collective conflict resolution (RCC) mechanisms
initiated (2009 — 2012)

RCC MECHANISMS 2009 2010 2011 2012 TOTAL
Conciliation 2 15 25 21 63
Mediation 0 1 0 1 2
Voluntary arbitration 0 0 0 0 0
Required arbitration 0 0 0 0 0

TOTAL 2 16 25 22 65

Source: DGAEP

§ 4) Collective action
4.1 Regime regulated by the Labour Code

The general legal framework for the regime governing strikes was described in
the 1st Report, while the 5" Report set out the reforms provided for in the
Tripartite Agreement for a New System for Regulating Labour Relations, the
Employment Policies and Social Protection, which was signed in June 2008.

The regime governing strikes and the prohibition on lock-outs is now laid down
in Articles 530 to 545 of the Labour Code (CT).

On the prior notification of strikes, we would note that Article 534(4) of the CT
says that if the services mentioned in Article 534(3)27 are defined in an IRCT, the
latter can dispense the prior notice from including a proposal with regard to
those services (the notice must specifically refer to the IRCT in question).

We would note that strike committees are included in the case referred to in
Article 531(2) on the entities that are invited to take part in the negotiation on
the provision of the minimum services that are indispensable to the fulfiment of
essential social needs (Article 537[1], CT) and the provision of the services
needed to ensure the safety and maintenance of equipment and facilities
(Article 537[3], CT).

?” The prior notice must contain a proposal defining the services needed to maintain equipment and facilities. If the strike involves
an enterprise or establishment designed to satisfy indispensable social needs, there must also be a proposal with regard to
minimum services.
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We would also particularly point to the following changes in the process of
defining the services that must be ensured during strikes:

e Article 538(2) of the CT now says that whenever necessary, the
competent department or service of the ministry with responsibility for
the labour area should be assisted by its counterpart at the ministry with
responsibility for the sector of activity in question, in the negotiations to
reach an agreement on minimum services and the means needed to
ensure them.

e Article 538(3) of the CT says that when a strike is substantially the same as
at least two previous strikes in which arbitration defined the same
minimum services, the department or service referred to in Article 538(2)
should propose during the negotiations that the parties accept the same
definition (any refusal to accept this must be noted in the minutes
recording the negotiations).

o Article 538(4)(b) of the CT (with the text given to it by Law no. 105/2009
of 14 September 2009) now says that in the case referred to in Article
538(1) to (3), if agreement is not reached in the three days following the
prior notice of a strike and the situation concerns a company in the
state-owned business sector, the minimum services and necessary
resources must be defined by an arbitration tribunal formed in
accordance with a specific law governing compulsory arbitration
(Executive Law no. 259/2009 of 25 September 2009, which regulated
both compulsory and required arbitration, and also arbitration with
regard to minimum services during strikes and the means needed to
ensure them).

4.2 Public sector employment regime

Portuguese law has taken a clear position in relation to the most characteristic
forms of joint action (‘coaction’). The Constitution enshrines the right to strike
(Article 57, CRP), and summairily prohibits lock-outs (Article 57[4]).

The ordinary law regulates the exercise of this right (Articles 530 et seq., CT;
Articles 392 et seq., RCTFP). Both the Labour Code (see Article 544) and the
RCTFP (see Article 406) repeat the prohibition on lock-outs.

The right to strike means that any worker can stop fulfiling his/her contractual
obligations under certain conditions. In this regard Article 398(1) of the RCTFP
says:

“With regard to the workers who join it, a strike suspends the relations arising out
of the (labour) contract - particularly the right to remuneration - and
consequently releases them from the duties of subordination and regular
attendance at work”.
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A strike thus places workers “outside their contract” (in terms of the effects that
characterise the latter), although the following continue to exist:

a) The legal employment bond, and the worker’s length of service (Article
398[3], RCTFP).

b) Rights, duties and guarantees that do not presuppose actually working
(Article 398[2], RCTFP).

Cc) The rights provided for in legislation on social protection and the benefits
due as a result of work-related accidents and occupational illnesses
(Article 398[2], RCTFP).

Striking does, however, have other types of effect (economic, social, etc.):
effects in the employer’s sphere (public employers); effects in the sphere of
citizens/users; and multiplicative effects on society in general. Indeed, it is
commonly said that when a strike affects essential services, the conflict involves
a “triangular relationship” between workers (and trade unions), employers and
users.

It is precisely the impact that strikes have in the spheres of both public sector
employers and citizens/users that led the legislator to subject strikers to certain
duties or obligations, which can even go as far as requiring them to work
normally.

Both the Labour Code and the RCTFP expressly refer to two obligations to work
during strikes:

a) To provide the services needed to ensure the safety and maintenance
of equipment and facilities.

b) To provide the minimum services that are indispensable to the fulfiment
of essential social needs (see Article 57[3], CRP; and Articles 537 CT, and
399, RCTFP).

As arule, strikes are decided by trade unions (see Article 393[1], RCTFP).

However, within the framework of the RCTFP, workers’ assemblies can also
decide to resort to striking, on condition that:

a) The majority of the workers in the organ, department or service in
guestion are not represented by trade unions; and

b) The assembly was expressly convened for that purpose by 20% of the
workforce or 200 workers (see Article 393[2], RCTFP).

The following data are for the strikes of which the DGAEP was notified during
the reference period. “General strikes” are those which are referred to as such
in the prior notices issued by trade unions. All the strikes that lasted 26 days or
more were overtime stoppages.

73



Table 22

Nr. of strikes by duration, 2009

2009
Duration of Strike No. of Strikes Total
General Strikes Sectoral Strikes
1 day 13 13
2 to 5 days 7 7
6 to 10 days 5 5
11 to 15 days 0
16 to 25 days 0
26 to 50 days 1 1
More than 50 days 0
Source: DGAEP 26
Table 23
Nr. of strikes by duration, 2010
2010
Duration of Strike No. of Strikes Total
General Strikes Sectoral Strikes
1 day 5 24 29
2 to 5 days 21 21
6 to 10 days 1 1
11 to 15 days 2 2
16 to 25 days 2 2
26 to 50 days 1 1
More than 50 days 0
Source: DGAEP 56
Table 24
Nr. of strikes by duration, 2011
2011
Duration of Strike No. of Strikes Total
General Strikes Sectoral Strikes
1 day 5 25 30
2 to 5 days 13 13
6 to 10 days 8 8
11 to 15 days 0
16 to 25 days 1 1
26 to 50 days 4 4
More than 50 days 1 1
Source: DGAEP 57
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Table 25

Nr. of strikes by duration, 2012

2012
Duration of Strike No. of Strikes Total
General Strikes Sectoral Strikes
1 day 1 23 24
2 to 5 days 10 10
6 to 10 days 3 3
11 to 15 days 0
16 to 25 days 0
26 to 50 days 15 15
More than 50 days 0
Source: DGAEP 52
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Answers to queries from the European Committee of Social Rights

1. The Committee also notes from a source other than the reports, that on 7
November 2008 the Parliament passed the revision of the new Labour Code
which had entered into force in 2004. The Committee asks to be informed on
any modifications introduced by the said revision as regards joint consultation
between employees and employers or their respective representative
organizations in this respect.

See the information given earlier with regard to Article 681.

2. It requests that the next report contain an up-dated description of all
modifications introduced by the revision of the Labour Code which affect the
machinery for voluntary negotiations between employers’ and workers’
organizations. It also reiterates its request whether the rules governing collective
bargaining in the public sector, which it has previously held to be in conformity
with Article 682, have been amended.

The following changes that resulted from the Labour Code approved by Law
no. 7/2009 of 12 February 2009 and subsequently amended by Law no. 23/2012
of 25 June 2012 are particularly worthy of note in this respect:

e Within 30 days of the publication of a negotiated IRCT or a compulsory
or required arbitration decision, and after first consulting the interested
parties, the competent department or service of the ministry with
responsibility for the labour area must issue a reasoned assessment of the
IRCT or decision’s provisions on equality and non-discrimination (Article
479, CT).

e A number of organised decentralisation measures have been
implemented in relation to IRCTs. On the one hand, collective labour
contracts can now leave the regulation of certain matters, such as
geographic and functional mobility, the organisation of working time,
and pay, to another collective agreement. This move is designed to
improve articulation between IRCTs, and to promote collective
bargaining in general (Article 482[5], CT).

e On the other hand, trade unions are now allowed to give another
collective worker-representation body powers to enter into a contract
with an enterprise, on condition that the latter has at least 150 workers
(Article 491[3], CT).

o Collective agreements must regulate their own effects on the workers
they cover when they lapse and until a new IRCT enters into force
(Article 492[2][h], CT).

¢ Workers who do not belong to a trade union can choose to be subject
to any collective agreement or arbitration decision that applies to their
enterprise. They can also end this arrangement if they subsequently join
a trade union that is party to an agreement which covers the same
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enterprise (Article 497, CT).

¢ A number of changes were made to the rules on the lapse of collective
agreements and their ongoing effects. We describe this legal regime in
more detail below.

3. The report informs that during the reference period the social partners
concluded 1,045 collective agreements. Of these, 314 were overall revisions or
initial agreements, and 58 were partial amendments. The Committee notes
from the same source referred to above 15 that in 2008 approximately 1.9
million workers were covered by renegotiated or new collective agreements
(about 300 thousand more than in 2007).

The Committee reiterates that it requests details on whether the agreements
were concluded in the private or in the public sector and it needs information
on the number of employers and employees covered by these agreements. It
thus asks the next report to contain updated information on collective
agreements concluded in the private and public sector at enterprise, sectoral
and national level and on the number of employers and employees covered
by these agreements.

We would recall what was said on this subject in the 5 Report — that GEP’s
competences only allow it to supply data with regard to the private sector.

On the number of collective labour agreements reached in the private sector,
we would refer you to the information given on Article 682 in section (3) of the
form on the application of the Revised European Social Charter.

We do not have data for the number of employers covered by collective
agreements entered into during the reference period; however, it is estimated
that the number of workers involved was 7,331,32828,

4. According to information from other sources, Portugal has traditionally had a
high level of collective bargaining coverage - partially through the extension of
agreements by the government. However, this high level is under threat as legal
changes now make it easier for agreements to lapse. The Committee requests
that the next report provide clarification in this regard.

The Labour Code (CT) says that collective agreements can determine their own
duration, failing which they last for a year; similarly, an agreement can set the
terms for its own renewal, but otherwise agreements are successively extended
for a year at a time (Article 499, CT).

Either party can unilaterally repudiate a collective agreement by notifying the
other party of its intention in writing, on condition that this is accompanied by a
proposal for the overall revision of the agreement. However, the mere act of
making a revision proposal does not constitute repudiation (Article 500, CT).

% This total was calculated from data in the ‘Quadros de Pessoal/Relatério Unico’ (Personnel Tables / Sole Report, in Portuguese)
for 2009, 2010 and 2011, which encompass all IRCTs, regardless of the year in which they were published.
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Law no. 7/2009 of 12 February 2009, which approved the revision of the Labour
Code, instituted a transitional regime applicable to earlier collective
agreements containing clauses saying that the agreement could only end
when it was replaced by another instrument. Under this regime, if such
agreements had not already lapsed by then, they ceased to have effect on
the date on which the new Law entered into force [Article 10], subject to the
following conditions:

a) The last published full version of the agreement, including the clause in
guestion, must have entered into effect at least six and a half years ago.

b) A party must have validly repudiated the agreement during the period
when the Labour Code was in effect.

Cc) This unilateral repudiation must have taken place at least 18 months
ago.

d) The agreement could not have been revised since the unilateral
repudiation.

Subject to all the necessary conditions, such agreements lapsed 18 months
after their repudiation.

This is followed by Article 501, which says:

“1 — The clause in a collective agreement that subjects the latter’s termination
to its replacement by another collective labour regulation instrument shall lapse
five years after any one of the following facts occurs:

a) The last publication of the full text of the collective agreement.

b) Unilateral repudiation of the collective agreement.

c) Submission of a proposal for revision of the collective agreement,
including revision of the aforesaid clause.

2 — After the clause referred to in the previous paragraph has lapsed, or in the
case of a collective agreement that does not regulate its own renewal, the
provisions of the following paragraphs shall apply.

3 — In the event of a unilateral repudiation, the collective agreement shall be
maintained under a regime whereby it continues to have effect during the
period in which negotiations, including conciliation, mediation or voluntary
arbitration, take place, or for at least eighteen months.

4 — Once the period referred to in the previous paragraph has ended, the
collective agreement shall remain in force for sixty days, following which either
party may notify the ministry with responsibility for the labour area and the other
party that the negotiation process has ended without agreement, after which
the collective agreement shall lapse.

5 — In the absence of prior agreement on the effects derived from the
collective agreement in cases in which the latter lapses, the minister with
responsibility for the labour area shall, within the time limit referred to in the
previous paragraph, notify the parties of that they should agree those effects
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within a time limit of fifteen days, should they wish to do so.

6 — Following the lapse, and until another collective agreement or arbitration
decision enters into force, the effects agreed by the parties, or in their absence,
those which the collective agreement has already had in labour contracts, with
regard to the worker’s pay, category and its definition, working time duration,
and social protection regimes whose benefits replace those provided by the
general social security regime or are subject to a National Health Service
substitution protocol, shall be maintained.

7 — In addition to the effects referred to in the previous paragraph, the worker
shall benefit from the other rights and guarantees derived from labour
legislation.

8 — During the period in which a collective agreement continues to have
effect following repudiation, the parties may agree to prolong the collective
agreement’s force for a given period, which agreement shall be subject to
deposit and publication.

9 — Agreements on the effects derived from collective agreements in cases in
which the latter lapse shall be subject to deposit and publication.”

It is a fundamental aspect of the new regime on collective labour agreements
which contain a successive renewal clause that neither the period following
repudiation in which the agreement continues to have effects, nor the lapse of
the collective agreement can occur until after the conditional clause referred
to in paragraph (1) has itself lapsed (Article 501[2], CT).

In articulation with its provisions on the lapse of collective agreements, the
Labour Code also provides for required ("necessary’) arbitration, which can
occur in cases in which the lapse of one or more collective agreements
applicable to an enterprise, group of enterprises or sector of activity is not
followed within 12 months by entry into a new collective agreement, nor is
there another agreement applicable to at least 50% of the workers in the same
enterprise, group or sector. Any party can apply for required arbitration in the
12 months after the end of the 12-month time limit following the lapse of a
collective agreement (Article 510, CT).

During the reference period, out of a total of 723 collective labour agreements,
60 recorded requests were made for the publication of notifications regarding
the date on which collective agreements reached their term; of these requests,
28 were denied, while 32 led to the publication of the respective notifications,
with 5 new collective agreements entered into in this respect.

5. The Committee previously deferred its conclusion pending receipt of further
information; it asked the next report to describe the conciliation and mediation
procedures under the new Labour Code in further detail and wished in
particular to know whether the authorities responsible for conciliation and
mediation initiated by only one of the parties may take decisions which are
binding for both parties without their joint consent. In addition the Committee
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asked for information on the circumstances in which is recourse to compulsory
arbitration is possible. The report fails to provide any information on these points.
Therefore the Committee is obliged to conclude that it has not been
established that mediation is voluntary and recourse to compulsory arbitration is
only permitted within the limits of Article G of the Revised Charter.

In this regard we would repeat the information provided in the answers to the
2010 Conclusions of the European Committee of Social Rights:

“(...) the revised Labour Code (CT) makes provision for the following collective
conflict resolution processes: arbitration, conciliation, and mediation (Articles
505 to 513, and 523 to 528).

Under the Labour Code, both the recourse to voluntary arbitration and to
conciliation or mediation are subject to the will of the parties (Articles 506, 507,
523, and 526, CT). It is up to the parties to choose the process they want to
apply to the case in question from among the possible ones.

As such, the parties can agree to submit the labour-related questions that result
in particular from the interpretation, completion, entry into or revision of
collective agreements, to arbitration (Article 506, CT).

Voluntary arbitration is governed by agreement between the parties, and is
conducted by three arbitrators, with one appointed by each of the parties and
the third chosen by the first two (Article 507[1] and [2], CT).

As to the circumstances in which it is possible to resort to compulsory arbitration,
we would note that in conflicts that result from entry into a first collective
agreement, and on condition that there have been long, unfruitful negotiations
or unsuccessful attempts at conciliation or mediation and it has not been
possible to settle the conflict by voluntary arbitration, required arbitration may
be ordered at the request of either party and following consultation of the
Permanent Social Concertation Commission (CPCS) (Article 508[1][a], CT).

The Labour Code also permits compulsory arbitration in two other situations: if
the CPCS approves a recommendation in favour of arbitration with a vote that
includes a majority of the representatives of both workers and employers; and
when essential services designed to protect people’s life, health and safety are
at stake (Article 508[1][b] and [c], CT).

We would also emphasise that the Tripartite Agreement for a New System for
Regulating Labour Relations, the Employment Policies and Social Protection,
which was sighed in June 2008 by the Government and the majority of the
Social Partners with seats on the CPCS and took concrete form in the revised
Labour Code, decided to maintain the rules governing the admissibility and
implementation of compulsory arbitration.

However, the revised Labour Code envisages another situation in which
compulsory arbitration (known as required or ‘necessary’ arbitration) is
permitted: when 12 months pass after a collective agreement lapses and the
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parties have not entered into a new one, nor is there another collective
agreement that applies to at least half the workers covered by the one that
has lapsed (Article 510, CT).

Conciliation and mediation can take place either by agreement between the
parties, or at the request of one of them if certain requisites are fulfilled (Articles
523[3][a] and [b] and 526[3][a] and [b], CT).

As we said above, conciliation can be initiated: by agreement between the
parties; or at the request of one of them in cases in which there is no response
to a proposal to enter into or revise a collective agreement; or if one party
simply gives the other 8 days’ notice (Article 523[3][a] and [b], CT).

If the parties or party that request(s) the conciliation so wish, it can be
conducted by a specialised public service (no. 1 do Article 524, CT).

If the conciliation is initiated at the request of one of the parties, the request
must set out the grounds for it and attach proof that the prior notice has been
sent (Article 524[2], CT).

The competent department or service will then summon the parties to begin
the conciliation. In cases involving the revision of a collective agreement, it will
also invite any trade unions and employers’ associations that are taking part in
the negotiation process, but are not involved in the request (Article 524[3], CT).

The parties that are summoned must attend the conciliation meeting, which wiill
begin by defining the matters it is to address (Article 524[5] and [6], CT).

If the parties so agree, mediation can be arranged at any time - particularly
during the conciliation process; then, one month after conciliation has begun,
either party can request mediation (Article 526[3][a] and [b], CT).

If the party or parties that ask for mediation so wish, the process can be
conducted by a mediator from a specialised public service (Article 527[1] and
[3], CT). When the mediation is requested by one party, the mediator will ask
the other for its position on the object of the mediation; if the parties differ, the
mediator will then decide the object of the process, taking the viability of the
mediation into account in his/her decision (Article 527[4], CT).

The mediator has 30 days in which to make a proposal to the parties, which
can accept or reject it (Article 527[7], [8] and [9], CT).

All this means that under these conciliation and mediation regimes, the
competent public departments and services cannot take decisions against the
will of the parties, which are free to reconcile with one another or not, and to
accept or reject the proposed solution.

In the light of the above we consider that Portuguese legislation is in conformity

with Article 683, inasmuch as recourse to voluntary arbitration, be it conciliation
or mediation, depends on the will of the parties (Articles 506, 507, 523, and 526,
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CT) and is only possible in the situations and with the restrictions described
above (Article 508, CT).”

6. The Committee previously found the situation not to be in conformity with
Article 684 on the grounds that right to call a strike is primarily reserved to trade
unions, and the establishment of a trade union is subject to an excessive
timeframe.

We have nothing new to say about the right to call a strike, so we will reiterate
the information given in the past:

“On the one hand, all the workers encompassed by a strike, whether or not
they are represented by the trade union that called it, and even if they are
members of another union, can join the strike. Although the legislation does not
say so expressly, this is the general understanding adopted by legal theorists
(namely: Romano Martinez, Direito do Trabalho, Almedina, 2002, p. 1063;
Bernardo Xavier, Direito da Greve, Editorial Verbo, 1984, p. 166; Monteiro
Fernandes, Direito do Trabalho, Aimedina, 1999, p. 890-891).

On the other hand, we are talking about a regime that allows any trade union
to call a strike, but only allows the workers themselves to do so in certain
restricted situations.

The Charter states that the Parties recognise the right to strike: “With a view to
ensuring the effective exercise of the right to bargain collectively” (introductory
part of Article 6). The Charter does not say who can call a strike. However,
inasmuch as the right to collective bargaining is exercised by trade unions on
behalf of workers, who cannot do so personally, it is coherent for strikes to be
called by trade unions. Within the context of Article 6 of the Charter, it is not
coherent for workers to also have the right to call strikes, because the Article
does not make provision for them to personally exercise the right to bargain
collectively, and the goal of a strike is to ensure the effective exercise of that
right.

When the Charter links the right to strike with collective bargaining, the
competence for which pertains solely to trade unions acting on workers’
behalf, it is in harmony with the dominant concept adopted by the
International Labour Organisation’s control bodies.

The fact is that paragraphs 146 and 149 of the 1994 survey “Freedom of
Association and Collective Bargaining” by the Committee of Experts on the
Application of Conventions and Recommendations read as follows:

The Committee on Freedom of Association affirmed the principle
of the right to strike, stating that it is an "essential (element) of
trade union rights” and stressing shortly afterwards that "in most
countries strikes are recognized as a legitimate weapon of trade
unions in furtherance of their members' interests".
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Under Article 3(1) of Convention No. 87, the right to organize
activities and to formulate programmes is recognized for workers'
and employers' organizations. In the view of the Committee, strike
action is part of these activities under the provisions of Article 3; it
is a collective right exercised, in the case of workers, by a group of
persons who decide not to work in order to have their demands
met. The right to strike is therefore considered as an activity of
workers' organizations within the meaning of Article 3.

When they seek to provide grounds for the right to strike, which is not
generically recognised in any convention, both the ILO Board of Directors’
Committee on Freedom of Association and the Committee of Experts link it to
the conventions on the freedom of association — particularly the definition of
the “action programmes” which trade unions are entitled to adopt. The strike is
a form of implementation of the action to which trade unions can resort; and
this establishes the connection between the exercise of the right to strike and
the competences that pertain to trade unions”.

Where the time needed to form a trade union is concerned, Article 447(1) of
the Labour Code says that the decision to form a new union and approve its
articles of association is taken by a constituent assembly, which can be an
assembly of members’ representatives; and the union acquires legal personality
when those articles are registered by the competent department or service of
the ministry with responsibility for the labour area. After registering them and
within 30 days of receiving them, this department/service must then have them
published in the Boletim do Trabalho e Emprego (Article 447[4][a], CT). The
trade union can begin work once this publication has occurred, or 30 days
after registration (Article 447[7], CT). We thus conclude that the 30-day time limit
for a trade union to commence its activities is a maximum that may not be
attained”.

7. The Committee wished to know whether the determination of minimum
services is subject to administrative or judicial review.

Here again we reiterate an earlier answer — in this case, to the ECSR’s

conclusions with regard to the information provided in the 5" Report on the
Revised European Social Charter (1 January 2005 to 31 December 2008)2°.

The “(...) general principle is that minimum services are defined by agreement

(...).30

In this respect, minimum services are subsidiarily defined in one of the following
ways (Article 538[1], CT):

e Byan IRCT.

? Information report no. 31/11-DSCT — File no. 8.29.42.21.2011.5.
*® Martinez, Romano, Direito do Trabalho, 5t edition, Almedina, Coimbra, 2010, p. 1328.
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¢ |If this does not occur, they must be defined by agreement between the
worker’s representatives and the employers encompassed by the prior
notification, or the respective employers’ association.

If minimum services are not defined under either of these formats, then:

e The ministry with responsibility for the labour area, assisted whenever
necessary by the competent department or service of the ministry with
responsibility for the sector of activity in question, summons the workers and
employers’ representatives to negotiate an agreement on minimum services
and the means needed to ensure them (Article 538[2], CT).

¢ When minimum services are negotiated for a strike that is substantially the
same as at least two previous strikes in which arbitration defined minimum
services with the same content, the ministry with responsibility for the labour
area will propose that the parties accept the same definition (any refusal
must be noted in the minutes recording the negotiations) (Article 538[3], CT).

o If agreementis not reached in the three days following the prior notice of a
strike, the minimum services and the means needed to ensure them must be
defined by joint duly substantiated order of the ministers with responsibility
for the labour area and for the sector of activity concerned, and in the case
of a company in the state-owned business sector, by an arbitration tribunal
formed in accordance with a specific law governing compulsory arbitration
(Article 538[4], CT).

We would note that both the arbitration decision and the joint order can be
appealed against. In the case on an arbitration decision, this appeal is lodged
before the law courts — more precisely the Court of Appeal (Article 27[5] with
referral to Article 22[1], both of Executive Law no. 259/2009 of 25 September
2009); in that of a joint order, before the Administrative Courts under the terms
of the Code of Procedure in the Administrative Courts — CPTA).
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ARTICLE 21
THE RIGHT TO INFORMATION AND CONSULTATION

1. Regime regulated by the Labour Code

The right of workers to be informed and consulted in enterprises and
establishments is exercised through workers’ committees and subcommittees,
trade union delegates, European works councils, workers’ councils, and
workers’ health and safety representatives.

We will now update the information on this subject:

1. The right of workers’ committees and subcommittees to be consulted and
the content of the right to information are now governed by Articles 423 and
424 of the Labour Code (CT) respectively.

The obligation to consult workers’ committees is now set out in Article 425.
However, we would also note the consultation with regard to the treatment of
biometric data (Article 18[4], CT), the use of means of remote surveillance
(Article 21[4], CT), and closure for annual holidays (Article 242[1][b] of the CT),
which were already present in the earlier Law.

The exercise of the right to be informed and consulted and the general rules for
the election of workers’” committees and subcommittees are now the object of
Articles 427 and 433 of the CT.

Article 427(7) has extended an existing provision on the right of trade union
delegates to be informed and consulted to also apply to workers’ committees
and subcommittees. Under this provision, when the matter at hand involves a
decision by the employer in the exercise of powers to direct and organise
derived from a labour contract, both parties must conduct the information and
consultation procedure in such a way as to achieve consensus whenever
possible.

2. Regarding trade union delegates, matters concerning their election or
removal or the termination of their duties and the formation of trade union and
inter-trade-union committees are now covered by Article 462 of the CT. Of
particular note is the provision that the term of office of trade union delegates
cannot exceed four years (Article 462[2], CT).

The rules on informing and consulting trade union delegates are now contained
in Article 466 of the CT, which made the following amendments to the previous
legislation:

¢ The legislator opted to subject the exercise by delegates of the right to
be informed and consulted to the same rules as those applicable to
workers’ committees and subcommittees (Article 466[2] with referral to
Article 427[1], [2], [4], [5], [6] and [7], both CT).
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¢ An exception with regard to establishments with less than 20 workers was
abolished in order to bring the regime on delegates into line with
Directive no. 2002/14/EC of the European Parliament and of the Council
of 11 March 2002 (intention deduced from the exposé of reasons set out
in Government Bill no. 216/X). However, Article 466(3) of the CT continues
to say that the provisions of Article 466(1) and (2) are not applicable to
micro or small enterprises.

The regime governing European works councils is now set out in Law no.
96/2009 of 3 September 2009. The rules on the councils’ composition,
information and consultation, the annual directors’ report, meetings with the
board of directors, and the appointment or election of members of special
negotiating groups and the councils themselves are now respectively laid
down in Articles 13, 15, 16, 17 and 26 of Law no. 96/2009.

In this regard we would particularly note the following norms:

e Article 13(1) says that the provisions of Article 6(1) apply to the composition
of European works councils. Article 6(1) says that during the negotiations
referred to in Article 5, the workers of Community-scale enterprises or groups
of enterprises must be represented by a special negotiating group whose
members correspond to the workers employed in each Member State, with
each state having one seat for each 10% or fraction thereof of the workers
employed in all the Member States, who are employed in that state.

e Article 15(1) gives European works councils the right to be informed and
consulted about transnational questions within a reasonable period by the
board of directors or another appropriate level of representation. This
particularly applies to the situation and probable evolution with regard to
employment, investments, fundamental organisational changes, the
introduction of new working methods and production processes, transfers of
production, mergers, reductions in the size or the closure of enterprises,
establishments or major parts of the latter, and collective redundancies.

e Article 15(2) also entitles European works councils to be informed in
particular about the structure, the economic/financial situation, the
probable future evolution of activities, the production, and the sales of
Community-scale enterprises or groups of enterprises.

o Article 15(3) says that European works councils also have the right to be
informed and consulted by the board of directors about any measures that
have a considerable effect on workers’ interests — particularly changes of
premises or facilities that imply the transfer of workplaces, closure of
enterprises or establishments, or collective redundancies.

e Under Article 26(1), within two months after the board of directors takes the
initiative, or of the request to begin the negotiations referred to in Article
5(1), or of the fact that is provided for in Article 12 and causes the obligatory
formation of a European works council, the representatives of the workers at
establishments or enterprises located in Portuguese territory must be
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appointed in one of the following ways, which are listed in order of
preference:

a) By agreement between the workers’” committee and the trade unions, or
between the workers’ committees at the enterprises in the group and
the trade unions.

b) If there are no trade unions, by the workers’ committee or by agreement
between the workers’ committees at the various group enterprises.

c) If there is no workers’ committee, by agreement between the trade
unions that together represent more than half the workers of the
establishments or enterprises who belong to any trade union.

4. The information and consultation of workers and their health and safety
representatives are now covered in Articles 19 and 18 of Law no. 102/2009 of 10
September 2009, which made the following amendments to the previous
legislation:

e A new paragraph requires employers to inform both the health and safety
at work department or service mentioned in Article 19(4), and the workers
with specific functions in the health and safety at work field, of the
admission of workers with fixed-term contracts, under service commissions or
on occasional assignment (Article 19[6]). It also makes the breach of the
new paragraph a minor administrative offence (Article 19[9]).

e The severity of the administrative offence for breach of the provisions of
Article 18(4) was changed (Article 18[8]3%).

5. Also on the right of workers’ representatives to be informed and consulted,
we should mention that the Labour Code says that consultation must be
included: when an enterprise’s internal regulations are drawn up (Article 99[2]),
when the work schedule is created (Article 212[3]) or changed (Article 217[2]
and [3]), on matters regarding the record of overtime work (Article 231[7]),
when annual holidays are scheduled (Article 241[2] and [3]), and as part of the
procedure for temporary closures due to facts for which the employer is
responsible (Article 311[3] and [4]).

The following changes are especially worthy of note in this respect:

¢ When an enterprise’s internal regulations are drawn up, the workers’
committee (or if there is none, the applicable inter-trade-union committees,
trade union committees or union delegates) must be consulted (Article
99[2], CT);

e The worker’s committee has 10 days in which to issue a formal opinion on
temporary closures (Article 311[4], CT).

Where redundancies and dismissals are concerned, we should also note that
the rules on communications sent in cases of collective redundancy (Article
360[1] and [3], CT), the information and negotiations in the same situation
(Article 361[1], CT), the communications in cases of dismissal due to elimination

31 Breaches of the provisions of paragraphs (2), (4) and (6) now constitute minor administrative offences.
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of a worker’s job (Article 369[1], CT) and the consultations in the same
circumstances (Article 370[1], CT), have been changed:

e Atrticle 361(1) of the CT now says that within the five days following the act
provided for in Article 360(1) or (4), the employer must promote a phase in
which it informs and negotiates with the body that represents workers, with a
view to reaching agreement on both the extent and effects of the
forthcoming measures, and other measures that will lead to a reduction in
the number of workers who will lose their jobs - i.e. measures that entail:

a) Suspending labour contracts.

b) Reducing normal working periods.

c) Occupational reconversions or reclassifications.
d) Early or pre-retirements.

e Article 369(1) of the CT (with the text given to it by Law no. 23/2012 of 25
June 2012) says that when a worker is to be dismissed because his/her job is
going to be abolished, the employer must write to the workers’ committee
(or the inter-trade-union or trade union committee if there is none), the
worker involved, and also the trade union concerned if he/she is a union
representative, telling them:

a) Why it is necessary to eliminate the job, and indicating the section or
unit concerned.

b) That it is necessary to dismiss the worker occupying that job, and
indicating his/her occupational category.

Cc) What criteria were used to select that particular worker.

The rules on the lawfulness or otherwise of collective redundancies, and of
dismissals due to elimination of workers’ jobs, and on the effects of any
unlawfulness are now set out in Articles 383(a), 384(c), and 389(1) of the CT.

6. Finally, we would note that the legal norms governing confidential
information and the justification and judicial control of that confidentiality are
now contained in Articles 412 and 413 of the CT.

We would also mention that Executive Law no. 295/2009 of 13 October 2009,
which amended the Code of Labour-related Procedure (CPT) approved by
Executive Law no. 480/99 of 9 November 1999, created another three forms of
special, urgent proceedings. These are again designed to add operational
feasibility to the innovations in the substantive regime, and include the ability to
challenge the confidentiality of information or the refusal to provide it or
engage in consultation, which was created in order to ensure that both the
duty of members of workers’ representative bodies to protect the privacy and
confidentiality of information given to them by an employer, and the
employer’s ability to refuse to provide information, function as intended
(Articles 186-A et seq.).

Analysis of a sample (95) of collective agreements published between 2009
and 2012 revealed that two of them are more favourable than the law,
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inasmuch as in the case of two small enterprises, some matters which are
excluded under Article 466(2) of the CT are instead made subject to
information and consultation.

What is more, one of these two agreements stipulates that during consultations,
the bodies representing workers must pronounce themselves — i.e. give an
opinion — within six working days.

2. Public sector employment regime

The first aspect that we should look at here concerns the meaning and scope
of Law no. 23/98 of 26 May 1998, on the rights of collective bargaining and
participation. It is important to point out that the scope of the rights to
negotiate and participate that are granted to workers’ representatives is so
extensive that, broadly speaking, all the matters that are really of interest to
workers and in terms of their working and employment conditions are the
object of participation and negotiation under the specific terms of this Law.

Having said this, Article 12 does make one important exception: the Public
Administration’s structure, responsibilities and competences cannot be the
object of participation and negotiation.

Among other things, this rule means that workers’ representatives do not take
part in or negotiate decisions on the structure, functions, organisation and
scope of the Public Administration (to put it another way, on the core of the
Public Administration policy). There is thus all the more reason for them not to
enjoy the right to information (by this we naturally mean advance information)
on these matters.

On the other hand, Article 337 of the Regime governing the Labour Contract
for Public Functions (RCTFP) goes in the other direction when it gives workers’
committees the right to information about a range of subjects. We will highlight
those that seem to directly impact the scope of the Article that concerns us
here —i.e. subparagraphs (b) and (c), which establish a right to:

b) Information and consultation on the situation, structure and probable
future evolution of employment in the organ, department or service, and
on any expected anticipatory measures, particularly when jobs are
threatened.

¢) Information and consultation with regard to decisions that are capable of
leading to substantial changes at the level of the way work is organised,
or in terms of labour contracts.

At least in abstract terms, the above appears to mean that in 2009, one Law

gave workers’ committees a right to information that an earlier Law (1998) had
not conceded to trade unions representing workers.
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The way in which the content and importance of the right to information has
evolved over the last twenty years seems to more than adequately explain the
difference that now results from these two texts.

The second point worth mentioning on this subject concerns the fact that in
practice there have been virtually no workers’ committees in the Public
Administration — a sector in which there is no tradition like the one that does
exist in the private sector.

The truth is that in a universe of several thousand public institutions, there are just

20 workers® committees registered with the Directorate-General of the
Administration and Public Sector Employment (DGAEP).
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Answers to queries from the European Committee of Social Rights

1) The right of workers to be informed and consulted is implemented through
collective agreements. The exercise of this right is entrusted to the trade unions
represented within undertakings or to other representative bodies, such as
works councils. The Committee asks for details in the next report on the precise
legal basis for this right and any recent amendments to it.

The labour legislation provides for the right of workers to be informed and
consulted. We would highlight the fact that the CT allows IRCTs to waive legal
norms that regulate labour contracts, except when the norm actually says
otherwise (Article 3[1]), and only if the IRCT provisions are more favourable to
workers with respect to certain matters, including the rights of workers’ elected
representatives (Article 3[3][n]).

We would also note that the changes to the legal regime governing the right of
workers to be informed and consulted were listed in the answer to the form, so
here we will describe the regime itself:

1. In European Companies or SEs (Executive Law no. 215/2005 of 13 December
2005) and European Cooperative Societies or SCEs (Law no. 8/2008 of 18
February 2008) the workers’ council is entitled to be informed and consulted by
the managing body (board of directors...) about the evolution of and
prospects for the business of the enterprise as a whole and of those of its
subsidiaries and establishments described in Article 24(1) of both Executive Law
no. 215/2005 and Law no. 8/2008 (Article 24[2] of both Laws).

The SE/SCE’s managing body must inform the workers’ council of the agenda
for its meetings and provide it with copies of the documents that are submitted
to its general assembly of shareholders (Article 24[3] of both Laws).

It must also give the workers’ council a detailled and documented annual
report on the evolution and prospects of the SE/SCE itself and those of its
subsidiaries and establishments identified in the two Article 24(1)s (Article 25[1]
of both Laws). The report must in particular contain information on the
economic/financial situation, the probable future evolution of the business,
production and sales, the employment situation and its probable future
evolution, investments, the most important changes in the company’s
organisation, working methods and production processes, transfers of
production, mergers, and collective redundancies (Article 25[2] of both Laws).
After the report has been submitted to it, the workers’ council is entitled to meet
the managing body for information and consultation purposes (Article 26[1] of
both Laws). This meeting must take place one month after submission of the
report, unless the management body accepts a shorter time period (Article
26[2] of both Laws). The SE/SCE management body must tell the managements
of the company’s subsidiaries and establishments about the information given
to and the consultation with workers’ council (Article 26[3] of both Laws).

The workers’ council has the right to be informed about any issues that have a
considerable effect on workers’ interests — particularly a change of premises or
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facilities that implies transfers of workplaces, the closure of any of the SE/SCE’s
companies, establishments or subsidiaries, and collective redundancies (Article
27[1] of both Laws).

The workers’ council (or if it so decides, particularly for reasons of urgency, a
smaller ‘restricted’ version of itself) is entitled to ask for and obtain a meeting
with the management body (or other more appropriate managerial entity with
the power to take decisions), in order to be informed and consulted about
matters that have a considerable effect on workers’ interests (Article 27[2] of
both Laws). In the event the meeting is with the restricted council, the members
of the full council who represent the workers at the establishments or
companies that are directly affected by the measures in question are
specifically entitted to attend (Article 27[4] of both Laws). If the SE/SCE’s
management body is probably going to take a decision contrary to the formal
opinion of the workers’ council, the latter is entitled to a new meeting with the
management body, the purpose of which is to seek an agreement (Article
27[5] of both Laws).

Article 47 of Executive Law no. 215/2005 makes breaches of the latter’s Articles
24, 25, 26(2) or (3), and 27(1) or (2) very serious administrative offences, and
breaches of Article 27(3) to (5) serious ones.

Under Article 50 of Law no. 8/2008, breaches of its Articles 24, 25, 26(1) or (2),
and 27(1) or (2) constitute very serious administrative offences, and breaches of
Article 27(3) to (5) serious ones.

2. With regard to workers’ committees and subcommittees, we would
especially point to the following:

Article 423(1) of the CT particularly gives workers’ committees the right to
receive the information they need in order: to fulfili their functions
(subparagraph [a]); to control the enterprise’s management (subparagraph
[bD); to participate, among other things, in corporate restructuring processes,
drawing up vocational training plans and reports, and procedures concerning
changes in working conditions (subparagraph [c]); to take part in the drawing
up of labour legislation, either directly or via their coordinating committees
(subparagraph [d]); to manage or take part in the management of the
enterprise’s social projects (subparagraph [€]); in the case of enterprises in the
state-owned business sector, to arrange and promote the election of the
workers’ representatives on the management bodies (subparagraph [f]); and
to meet the enterprise’s management at least once a month in order to
consider subjects linked to the exercise of their rights (subparagraph [g]).

Article 423(2) of the CT says that workers’ subcommittees, acting under general
guidelines set by the full committee, should:

e Exercise the rights provided for in Article 423(1)(a), (b), (c) and (e), under
the authority delegated to them by the full committee (subparagraph

[aD).
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e Inform the worker’s committee about matters that are of interest to its
work (subparagraph [b]).

e Serve as the link between the workers in the subcommittee’s
establishment and the full committee (subparagraph [C]).

¢ Meet the establishment’s managing body, in accordance with Article
423(1)(g) of the CT (subparagraph [d]).

Article 423(3) of the CT requires the enterprise or establishment’s management
body (as appropriate) to draw up the minutes of meetings held under Article
423(1)(g) and (2)(d), which must then be signed by all the participants.

Article 423(4) of the CT makes breaches of the provisions of Article 423(1)(e) or
(9), (2)(d), and (3) serious administrative offences.

On the content of the right to information, Article 424(1) of the CT gives workers’
committees the right to information about:

¢ General activity plans and budgets (subparagraph [a]).

¢ The organisation of production and its implications for the degree to
which workers and equipment are used (subparagraph [b]).

¢ The procurement situation (subparagraph [c]).

e Sales forecasts, turnover and sales administration (subparagraph [d]).
Personnel management and the setting of the basic criteria governing it,
the volume of salaries and its breakdown by professional group, benefits,
productivity, and absenteeism (subparagraph [e]).

e The accounting situation, to comprise the balance sheet, profit and loss
statement, and trial balances
Forms of financing (subparagraph [g]).

¢ Fiscal and para-fiscal costs (subparagraph [h]).

o Draft changes to the corporate object or the share capital, and any
planned reconversion of the enterprise (subparagraph [i]).

Under Article 424(2) of the CT, breaches of the provisions of this paragraph (1)
constitute serious administrative offences.

Article 425 of the CT requires employers to ask the workers’ committee for its
opinion before undertaking at least the following acts (other legislation may
add to the list):
e Changes in the criteria governing occupational classifications and
worker promotions (subparagraph [a]).
¢ Changes in the location of the enterprise or establishment’s activities
(subparagraph [b]).
e Any measure that results, or might result, in a substantial reduction in the
number of workers, a worsening in working conditions, or changes in the
way in which work is organised (subparagraph [c]).
e The winding up of the enterprise or a request to enter bankruptcy
(subparagraph [d]).
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The Labour Code also says that workers’” committees must be consulted about
other matters, such as biometric data, the use of remote surveillance resources,
and closures for annual holidays:

Notifications sent to the National Data Protection Commission (CNPD)
must be accompanied by a formal opinion issued by the workers’
committee, or if such an opinion is not made available within 10 days of
consultation, proof that one has been requested (Article 18[4], CT).
Requests for authorisation by the CNPD must be accompanied by a
formal opinion issued by the workers’ committee, or if such an opinion is
not made available within 10 days of consultation, proof that one has
been requested (Article 21[4], CT).

Whenever compatible with the nature of their activities, employers may
wholly or partially close enterprises or establishments for annual staff
holidays for more than 15 days at a time outside the period between 1
May and 31 October (Article 242[1][a], CT), when so determined in an
IRCT or if the workers’ committee issues a favourable opinion [Article
242[1][b], CT].

On the exercise of the right to information and consultation, Article 427 of the
CT says that:

Workers’ committees or subcommittees should ask the managing body
of the enterprise or establishment, respectively, for information on the
matters covered by the right to information (paragraph [1]).

This information must be given in writing within 8 days, or 15 days if this is
justified by its complexity (paragraph [2]).

The provisions of Article 427(1) and (2) of the CT do not prejudice
workers’ committees/subcommittees’ right to be given information at
the meetings referred to in Article 423(1)(g) and (2)(d) of the CT
(paragraph [3]).

In the case of consultations, employers must ask workers’ committees for
formal opinions, which must be issued within 10 days of receiving the
request, unless more time is given due to the extent or complexity of the
matter in question (paragraph [4]).

If a workers committee asks for information that is pertinent to the matter
about which it is being consulted, the time limit set in paragraph (4) runs
from moment at which that information is provided in writing or at a
meeting (paragraph [5]).

If no opinion has been issued by the end of the time limit, the obligation
to consult is deemed fulfiled (paragraph [6]).

When what is at stake is a decision taken by an employer in the exercise
of the powers to direct and organise given to it by a labour contract,
both parties must conduct the information and consultation procedure
in such a way as to achieve consensus whenever possible (paragraph
[7D).

Breaches of the provisions of paragraph (2) or the first part of paragraph
(4) of Article 427 constitute serious administrative offences (paragraph

[8D).
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3. Article 466(1) of the CT gives trade union delegates the right to be informed
and consulted about the following matters (other legislation and collective
agreements can add to this list):

e The recent, and probable future, evolution of the enterprise or
establishment’s business and economic situation (subparagraph [a]).

e The situation, structure and probable future evolution of employment at
the enterprise or establishment, and any preventative measures,
particularly when it is foreseen that worker numbers will be cut
(subparagraph [b]).

e Any decision capable of initiating substantial change in the way in which
work is organised or in labour contracts (subparagraph [c]).

It should be noted that Article 466(2) of the CT subjects the information and
consultation of trade union delegates to the provisions of Article 427(1), (2) and
(4) to (7); while Article 466(3) says that micro and small enterprises are not
subject to Article 466(1) and (2).

4. The subject of European works councils is addressed in Law no. 96/2009 of 3
September 2009. We would especially highlight paragraphs (1) to (3) of the
latter’s Article 15, which respectively give such councils the right:

e To be informed and consulted about transnational questions within a
reasonable period by the board of directors or another appropriate level
of representation. This particularly applies to the situation and probable
evolution with regard to employment, investments, fundamental
organisational changes, the introduction of new working methods and
production processes, transfers of production, mergers, reductions in the
size or the closure of enterprises, establishments or major parts of the
latter, and collective redundancies.

e To be informed in particular about the structure, the economic/financial
situation, the probable future evolution of activities, the production, and
the sales of Community-scale enterprises or groups of enterprises.

e To be informed and consulted by the board of directors about any
measures that have a considerable effect on workers’ interests,
particularly changes of premises or facilities that imply the transfer of
workplaces, closure of enterprises or establishments, or collective
redundancies.

In the case referred to in Article 15(3) of Law no. 96/2009 and without prejudice
to the latter’s Article 17, European works councils have the right to ask for and
obtain a meeting with the board of directors or another level of representation
with the competence to take decisions, whichever is most appropriate, and to
be informed and consulted about the measures in question at the meeting
(Article 15[4], Law no. 96/2009).

Before the meeting, the board of directors must give the European works

council a detailed, documented report on the planned measures (Article 15[5],
Law no. 96/2009).
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This meeting must take place as soon as possible, and if it was requested by a
restricted council, the members of the full council who represent the workers at
the establishments or companies that are directly affected by the measures in
guestion are entitled to attend (Article 15[6], Law no. 96/2009).

We would also point out that both full and restricted European works councils
can issue opinions on the measures referred to in Article 15(2) of Law no.
96/2009, either at the meeting or in the next 15 days (or more, if the parties so
agree) (Article 15[7], Law no. 96/2009).

Article 15(8) of Law no. 96/2009 makes breaches of any of the provisions of
paragraphs 1) to (5) of the same Article very serious administrative offences,
and breaches of paragraph (6) serious ones.

Article 16(1) of Law no. 96/2009 requires boards of directors to give European
works councils a detailed and documented annual report on the evolution of
the enterprise or group of enterprises, and to tell the managements of group
enterprises or establishments about it.

This report must contain information on the enterprise or group’s structure, the
economic/financial situation, the probable future evolution of the business,
particularly its production and sales, the employment situation and its probable
future evolution, investments, the most important changes in the company’s
organisation, working methods and production processes, transfers of
production, mergers, and reductions in the size or closure of enterprises or
establishments or major parts thereof, and collective redundancies (Article
16[2], Law no. 96/2009).

Paragraph (3) makes breaches of the provisions of Article 16 of Law no. 96/2009
very serious administrative offences.

At least once a year and after receiving the annual report, the European works
council is entitted to meet the board of directors for information and
consultation purposes (Article 17[1], Law no. 96/2009). This meeting must take
place within a month of receipt of the report, unless the council agrees to a
shorter time limit (Article 17[2], Law no. 96/2009).

The board of directors must inform the managements of the enterprise’s
establishments or of the group’s enterprises that the meeting has been held
(Article 17[3], Law no. 96/2009).

The board of directors and the European works council must together regulate
the procedures regarding meetings by protocol (Article 17[4], Law no. 96/2009).

Under Article 17(5) of Law no. 96/2009, breaches of the provisions of
paragraphs (1) and (2) of the same Article constitute very serious administrative
offences.

5. With regard to the subject of workers’ health and safety representatives,
which is addressed by Law no. 102/2009 of 10 September 2009, we would note
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that the latter’s Article 18(1) says that employers must consult those
representatives (or if there are none, the workers themselves) in writing at least
twice a year and in advance or in good time, with a view to obtaining formal
opinions about the following matters:

e The assessment of risks to health and safety at work, including those that
affect groups of workers who are subject to special risks (subparagraph
[a]).

¢ Health and safety measures before they are implemented, or as soon as
possible if they need to be put into practice urgently (subparagraph [b]).

¢ Measures whose impact on technologies and functions mean that they
have repercussions for health and safety at work (subparagraph [c]).

¢ The programme for and organisation of training in the health and safety
at work field (subparagraph [d]).

e The appointment of the employer’s representative who will monitor the
work of whichever type of health and safety department or service is
adopted (subparagraph [e]).

¢ The appointment and removal of workers who perform specific functions
in the health and safety field in the workplace (subparagraph [f]).

e The appointment of the workers with responsibility for implementing the
measures provided for in Article 15(9) (subparagraph [g]).

¢ The format of the health and safety department or service, and any
recourse to outside services or qualified technical specialists in order to
carry out all or part of the activities linked to health and safety at work
(subparagraph [h]).

e The protection equipment that needs to be used (subparagraph [i]).

¢ Risks to health and safety, and prevention and protection measures and
the way they are implemented, both with regard to the activity in
guestion and in relation to the enterprise, establishment, department or
service (subparagraph [j]).

e The annual list of fatal work-related accidents and of those that lead to
an incapacity for work lasting more than three working days, which must
be drawn up by the end of March in the following year (subparagraph
[D).

e The reports on those accidents (subparagraph [m]).

For the purposes of Article 18(1), access must be given to all the technical
information on record, non-individualised collective medical data, and
technical information from inspection services and other bodies with
competences in the health and safety at work field (Article 18[2], Law no.
102/2009).

The formal opinion provided for in Article 18(1) of Law no. 102/2009 must be
issued within 15 days of the request for consultation, albeit the employer can
set a longer time limit if the complexity of the subject(s) warrants it (Article
18[3]). The grounds for any refusal to accept an opinion on the matters referred
to in Article 18(1)(e), (f), (g) or h) must be given in writing (Article 18[4]). If an
opinion has not been delivered to the employer by the end of the time limit set
in Article 18(3), the obligation to consult is deemed fulfilled (Article 18[5]).
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The requests for consultation, answers thereto, and proposals provided for in
Article 18(1) and (4) must be recorded in a specific book organised by the
enterprise (Article 18[6], Law no. 102/2009).

It should also be noted that, over and above the provisions of Article 18(1) to
(6), workers and their health and safety representatives can also make
proposals designed to minimise any occupational risk at any time (Article 18[7],
Law no. 102/2009).

Under Article 18(8) and (9), breaches of the provisions of Article 18(1) constitute
very serious administrative offences, while breaches of the provisions of Article
18(2), (4) and (6) are minor administrative offences.

Article 19(1) of Law no. 102/2009 says that workers and their health and safety
representatives in the enterprise, establishment, department or service must
dispose of up-to-date information on the following:

¢ The matters referred to Article 18(1)(j) (subparagraph [a]).

e The measures to be taken and the instructions to be followed in cases of
serious and imminent danger (subparagraph [b]).

e First aid, fire-fighting and worker evacuation measures in the event of an
incident; and the workers or departments/services charged with
implementing those measures (subparagraph [c]).

In addition to the appropriate training, this information must always be made
available to workers in the following