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Summary

The DH-GDR, at its 1* meeting (Strasbourg, 17-20 January 2012), decided as follows:

- toelect Ms Inga REINE (Latvia) as its Vice-chairperson;

- to adopt a draft CDDH report on increasing the Court’s capacity to process applications,
for transmission to the CDDH at its next meeting (see Appendix III);

- to adopt a draft CDDH report on possible new procedural rules of practices concerning
access to the Court, for transmission to the CDDH at its next meeting (see Appendix [V);

- to adopt a draft CDDH Final Report on measures requiring amendment of the
Convention, for transmission to the CDDH at its next meeting (see Appendix V);

- to adopt a draft CDDH Contribution to the Ministerial Conference organised by the UK
Chairmanship of the Committee of Ministers, for transmission to the CDDH at its next
meeting (see Appendix VI);

- to elect the following member States to appoint experts to its drafting group GT-GDR-A:
Austria, Georgia, Hungary, Poland, Romania, Serbia and Ukraine;

- to elect the following member States to appoint experts to its drafting group GT-GDR-B:
France, Germany, Latvia, Russian Federation, The Netherlands, Turkey and the United
Kingdom;

- that both drafting groups should elect their Chairpersons at their first meetings;

- to appoint Mr Jakub WOLASIEWICZ (Poland) as its rapporteur on gender equality.
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Item 1: Opening of the meeting, adoption of the agenda and
order of business and election of a Vice-chairperson

1. The Committee of experts on the reform of the Court (DH-GDR) held its 1%
meeting, in plenary composition, in Strasbourg from 17-20 January 2012 with Mr Vit
SCHORM (Czech Republic) in the chair. The list of participants appears at Appendix
L. The agenda, as adopted, appears at Appendix II. The Committee elected Ms Inga
REINE (Latvia) as its Vice-chairperson.

Item 2: New terms of reference of the DH-GDR

2. The Committee exchanged views on its terms of reference for the biennium
2012-2013, in the light notably of discussions at the 73" CDDH meeting (6-9
December 2011).

Item 3: Increasing the Court’s capacity to process applications

3. The Committee examined, revised and adopted a draft CDDH report on
increasing the Court’s capacity to process applications, as it appears at Appendix III,
for transmission to the CDDH at its 74" meeting (7-10 February 2012).

Item 4: Possible new procedural rules or practices concerning
access to the Court

4. The Committee examined, revised and adopted a draft CDDH report on
possible new procedural rules of practices concerning access to the Court, as it
appears at Appendix IV, for transmission to the CDDH at its 74™ meeting (7-10
February 2012).

Item S: Draft CDDH Final Report on measures requiring
amendment of the Convention

5. The Committee examined, revised and adopted a draft CDDH Final Report on
measures requiring amendment of the Convention, as it appears at Appendix V, for
transmission to the CDDH at its 74™ meeting (7-10 February 2012).

Item 6: Draft CDDH Contribution to the High-level Conference
to be organised by the United Kingdom Chairmanship of
the Committee of Ministers

6. The Committee examined, revised and adopted a draft CDDH Contribution to
the Ministerial Conference organised by the UK Chairmanship of the Committee of
Ministers, as it appears at Appendix VI, for transmission to the CDDH at its 74"
meeting (7-10 February 2012). It decided that any further comments on the draft
CDDH Contribution may be sent to the Secretariat (david.milner@coe.int) by
Wednesday 25 January 2012. Comments received by that date would, insofar as




possible, be incorporated into a revised draft, to be distributed on Friday 27 January
2012; if not, they would be distributed in a separate document.

Item 7: Organisation of future work

7. The Committee elected experts from the following seven member States to the
drafting group GT-GDR-A: Austria, Georgia, Hungary, Poland, Romania, Serbia and
Ukraine. It recalled that the group was open-ended and that other member States were
therefore welcome to send experts at the expense of their authorities. In accordance
with the decisions taken by the CDDH at its 73 meeting on implementation of its
terms of reference for the biennium 2012-2013, the group GT-GDR-A would meet
twice in 2012, during which it would conduct preparatory work on (i) a draft report
for the Committee of Ministers containing elements to contribute to the evaluation of
the effects of Protocol No. 14 to the Convention and the implementation of the
Interlaken and Izmir Declarations on the Court’s situation, and (ii) a draft report for
the Committee of Ministers containing an analysis of the responses given by member
States in their national reports on measures taken to implement the relevant parts of
the Interlaken Declaration and recommendations for follow-up.

8. The Committee elected experts from the following seven member States to the
drafting group GT-GDR-B: France, Germany, Latvia, Russian Federation, The
Netherlands, Turkey and the United Kingdom. It recalled that the group was open-
ended and that other member States were therefore welcome to send experts at the
expense of their authorities. In accordance with the decisions taken by the CDDH at
its 73" meeting on implementation of its terms of reference for the biennium 2012-
2013, the group GT-GDR-B would meet twice in 2012, during which it would
conduct preparatory work on draft legal instruments to implement decisions to be
taken by the Committee of Ministers on the basis of the CDDH’s Final Report on
measures requiring amendment of the Convention.

9. The Committee decided that both drafting groups should elect their
Chairpersons at their first meetings.

10. The Committee noted, in accordance with the calendar of meetings adopted by
the CDDH at its 73" meeting, the following meetings:

- GT-GDR-A: 14-16 March 2012

- GT-GDR-B: 23-25 May 2012

- 75" CDDH meeting: 19-22 June 2012

- GT-GDR-A: 12-14 September 2012

- GT-GDR-B: 10-12 October 2012

- 2" DH-GDR meeting: 29-31 October 2012

76" CDDH meeting: 27-30 November 2012

Item §: Other business

10. The Committee appointed Mr Jakub WOLASIEWICZ (Poland) as its
rapporteur on gender equality.
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Appendix [

List of participants / liste des participants

MEMBERS / MEMBRES

ALBANIA / ALBANIE
Ms Ledina MANDIA, General State Advocate, General State Advocate of the Republic of
Albania, Bulevardi Zog I, Tirana, Albania

ANDORRA / ANDORRE
Apologies / excuse

ARMENIA / ARMENIE
Mr Arthur GRIGORY AN, Second Secretary, Legal Department, Ministry of Foreign Affairs
of the Republic of Armenia, Government Building N2, Republic Square, Yerevan 0010

AUSTRIA / AUTRICHE
Ms Brigittte OHMS, Deputy Government Agent, Division for International Affairs and
General Administrative Affairs, Federal Chancellery, Dpt. V/5, Constitutional Service,
Ballhausplatz 2, 1010 Wien

AZERBAIJAN / AZERBAIJAN
Mr Otari GVALADZE, Division of the work with law enforcement agencies of the
Presidential Administration the Republic of Azerbaijan

BELGIUM / BELGIQUE
Mme Isabelle NIEDLISPACHER, co-Agent du Gouvernement, SPF Justice, Service des Droits de
I’Homme, Boulevard de Waterloo 115, B-1000 Bruxelles

BOSNIA AND HERZEGOVINA

Ms Zikreta IBRAHIMOVIC, Deputy Agent of the Council of Ministers of Bosnia and
Herzegovina before European Court of Human Rights, Office of the Agent

Dzemala Bijedic¢a 39/11, 71000 Sarajevo

BULGARIA / BULGARIE
Ms PARPAROVA Yordanka, Direction des Droits de 'Homme Ministére des Affaires
Etrangéres 2, rue Aleksandar Zhendov, Sofia 1040

CROATIA / CROATIE
Apologies / excusé

CYPRUS / CHYPRE
Apologies / excusé

CZECH REPUBLIC / REPUBLIQUE TCHEQUE
Mr Vit A. SCHORM, Chairperson of the DH-GDR / Président du DH-GDR, Government
Agent, Ministry of Justice, VySehradska 16, 128 10 Praha 2

Mr Petr KONUPKA, Office of the Government Agent, Ministry of Justice, Vy3chradska 16,
128 10 Praha 2



DENMARK / DANEMARK
Mr Mads Mgller LANGTVED, Head of Section, The Danish Ministry of Justice, EU Law and
Human Rights Division, Slotsholmsgade 10, DK-1216 Copenhagen K

ESTONIA / ESTONIE
Ms Maris KUURBERG, Government Agent, European Court of Human Rights,
Ministry of Foreign Affairs, Islandi véljak 1, 15049 Tallinn

FINLAND / FINLANDE

Mr Arto KOSONEN, Government Agent, Director of the Unit for Human Rights Court and
Conventions, Legal Service, Ministry of Foreign Affairs, P.O. Box 411, FI-00023
Valtioneuvosto

FRANCE

Mme Anne-Frangoise TISSIER, Sous-directeur des droits de I’Homme, Agent du
Gouvernement, Ministére des affaires étrangeres, DJ/HOM, 57 boulevard des Invalides, F-
75007 Paris

Mme Emmanuelle TOPIN, Conseiller, Direction des affaires juridiques, Sous-direction des
droits de I’ Homme, Ministére des affaires étrangéres, 57 boulevard des Invalides, F-75007
Paris

GEORGIA / GEORGIE

Mr Mariam VASHAKIDZE, Legal Advisor for the Department of the State Representation to
the International Courts of Human Rights of the Ministry of Justice of Georgia
24(a), Gorgasali, 0114, Thbilisi

GERMANY / ALLEMAGNE
Ms Denise RENGER, Legal Officer, Unit IV C 1, Human Rights Protection, Federal Ministry
of Justice, Mohrenstrasse 37, 10117 Berlin

Ms Katja BEHR, Agent of the Government, Head of Unit IV C 1, Human Rights Protection,
Federal Ministry of Justice, Mohrenstrasse 37,
10117 Berlin

GREECE / GRECE

Mr Ioannis BAKOPOULOS, legal assistant in the Legal Council of the Greek State, Office of
the Legal Counselor in the Ministry of Foreign Affairs, Akadimias 3, 10671 Athens

Tél: 00 30 210 368 2443 - Fax: 00 30 210 368 2221

E-mail: john.bakopoulos@mfa.gr

Ms Ourania PATSOPOULOU, Membre du Conseil Juridique de I’Etat, Attachée a la
Représentation Permanente de la Gréce aupres du Conseil de I’Europe, 67000 Strasbourg

HUNGARY / HONGRIE

Ms Monika WELLER, Co-Agent for the Hungarian Government before the European Court of
Human Rights, Section of the European Court of Human Rights, Department of Cooperation on
International Crime and Human Rights, Ministry of Public Administration and Justice

ISLAND / ICELAND
Apologies / excusé

IRLAND /IRELAND
Mr Peter WHITE, Assistant legal advisor, Department of Foreign Affairs and Trade,
Legal Division, 80 St Stephen's Green, Dublin 2
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ITALY /ITALIE
Mr Mario REMUS, Conseiller juridique, Service des Affaires Juridiques du Ministere des
Affaires Etrangeres, Piazzale della Farnesina, 1, I - 00135 Roma

LATVIA /LETTONIE
Ms Inga REINE, Representative of the Government before International Human Rights
Organisations, Ministry of Foreign Affairs, Brivibas blvd, 36, Riga LV1395

LIECHTENSTEIN
Mr Dominik MARXER, Deputy Permanent Representative to the Council of Europe,
Office for Foreign Affairs, Heiligkreuz 14, Postfach 684, FL-9490 Vaduz

LITHUANIA / LITUANIE
Ms Karolina BUBNYTE-MONTVYDIENE, Head of the Division for the Representation at the
ECHR, Ministry of Justice of Lithuania, Gedimino ave. 30/1, LT-01104 Vilnius

LUXEMBURG / LUXEMBOURG

Mme Anne KAYSER-ATTUIL, Représentante Permanente Adjointe, Représentation
Permanente du Luxembourg auprés du Conseil de 1’Europe, 65, allée de la Robertsau - 67000
Strasbourg

MALTA / MALTE
Apologies / excusé

MONACO
Apologies / excusé

MONTENEGRO / MONTENEGRO
Apologies / excusé

THE NETHERLANDS / PAYS-BAS
Mr Martin KUIJER, Senior legal adviser human rights law, Ministry of Justice, Legislation
Department, room H.511, Schedeldoekshaven, P.O. Box 20301, 2500 BZ The Hague

Ms Frangoise SCHILD, Legal counsel, International Law Division, Human Rights Cluster,
Ministry of Foreign Affairs of the Netherlands, P.O. Box 20061, 2500 EB The Hague

NORWAY / NORVEGE
Ms Audgunn SYSE, Acting legal advisor, The Legislation Department, Ministry of Justice
and the police, P.O. Box 8005 Dep, NO-0030 Oslo

Ms Guro CAMERER, Senior adviser, Legal Affairs Department, Ministry of Foreign Affairs,
P.O.Box 8114 Dep, NO-0032 Oslo

POLAND / POLOGNE
Mr Jakub WOLASIEWICZ, Government Agent, Ministry of Foreign Affairs, Aleja Szucha 23,
Warsaw 00580

PORTUGAL

Mme Maria de Fatima GRACA CARVALHO, Agente du Gouvernement, Procureur-Général
adjointe, Procuradoria Geral da Republica, rua de Escola Politécnica, N° 140, P-1249-269
Lisboa

REPUBLIC OF MOLDOVA / REPUBLIC DE MOLDOVA
Apologies / excusé




ROMANIA / ROUMANIE
Ms Irina CAMBREA, Government Agent, Ministry of Foreign Affairs, 14, Aleea Modrogan,
Sector 1, Bucharest

RUSSIAN FEDERATION / FEDERATION DE RUSSIE

Mr Nikolay MIKHAILOV, Office of the Representative of the Russian Federation at the
European Court of Human Rights, Deputy Head, Ministry of Justice of the Russian Federation,
Zhitnaya St., 14, 119991 Moscow

Ms Maria MOLODTSOVA, I Secretary, Department for International Humanitarian
Cooperation and Human Rights, Ministry of Foreign Affairs, 32/34, Sennaya sq., 119200
Moscow

Mr Vladislav ERMAKOV, Deputy to the Permanent Representative, Chancery, 75 allée de la
Robertsau, 67000 Strasbourg

SAN MARINO / SAINT-MARIN
Apologies / Excusé

SERBIA / SERBIE
Mr Slavoljub CARIC, Government Agent, Ministry for Human and Minority Rights, Office
of the Agent before the ECHR, Boul. Mihaola Pupina 2, 11000 Belgrade

SLOVAK REPUBLIC / REPUBLIQUE SLOVAQUE 5
Ms Marica PIROSIKOVA, Government Agent, Ministry of Justice, Zupné nam. ¢. 13,813 11
Bratislava

SLOVENIA / SLOVENIE
Mr Matija VIDMAR, Secretary, Judicial System Legislation Directorate, Ministry of Justice,
Zupanciceva 3, 1000 Ljubljana, Slovenia

SPAIN / ESPAGNE
Mr Fernando IRURZUN MONTORO, Chef du Service juridique des Droits de I’Homme,
Ministére de la Justice, Madrid

SWEDEN / SUEDE
Ms Helen LINDQUIST, Special Adviser, Department for International Law, Human Rights and
Treaty Law, Ministry for Foreign Affairs, SE-103 39 Stockholm

Ms Gunilla ISAKSSON, Deputy Director, Department for International Law, Human Rights
and Treaty Law, Ministry for Foreign Affairs, SE-103 39 Stockholm

SWITZERLAND / SUISSE

M. Frank SCHURMANN, Agent du Gouvernement, Chef de I’unité Droit européen et
protection internationale des droits de I’homme, Office fédéral de la justice, Bundesrain 20, CH-
3003 Berne

“the former Yugoslav Republic of Macedonia” / “I’ex-République yougoslave de
Macédoine”
Apologies / Excusé

TURKEY / TURQUIE
Mme Deniz AKCAY, Adjointe au Représentant permanent de la Turquie aupres du
Conseil de I’Europe, 23 boulevard de 1’Orangerie, F-67000 Strasbourg
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Ms Goniil ERONEN, Adjointe au Représentant permanent de la Turquie auprés du
Conseil de I’Europe, 23, boulevard de I’Orangerie, F-67000 Strasbourg

Mme Halime Ebru DEMIRCAN, Deputy to the Permanent Representative, Legal Adviser
23, boulevard de I’Orangerie, F-67000 Strasbourg

Mr Bayram TURGUT, Adjoint au Représentant permanent de la Turquie auprés du
Conseil de I’Europe, 23, boulevard de I’Orangerie, F-67000 Strasbourg

UKRAINE / UKRAINE
Ms Natalia SHAKURO, Expert, Ministry for Foreign Affairs of Ukraine, 1, Mykhailivska
Square, UA — 01018 Kyiv

UNITED KINGDOM / ROYAUME-UNI
Mr Derek WALTON, Chairperson of the CDDH / Président du CDDH, Legal Counsellor,
Foreign and Commonwealth Office, King Charles Street, London SW1A 2AH

Mr Rob LINHAM, Head of Council of Europe Human Rights Policy, Ministry of Justice, 102
Petty France, London SW1H 9AJ

OBSERVERS / OBSERVATEURS

Holy See/ Saint Siége
Mr Grégor PUPPINCK, 4 quai Koch, F-67000 Strasbourg

Japan/ Japon
Mr Hideaki GUNIJI, Consul, Consulate-General of Japan at Strasbourg, “Tour Europe” 20,

place des Halles, 67000 Strasbourg

Mexico / Mexique
Mme Andrea Barbosa, Représentation du Mexique aupres du Conseil de I’Europe, 8,
boulevard du Président Edwards, 67000 Strasbourg, France

Mr Alejandro MARTINEZ PERALTA, Représentation du Mexique aupres du Conseil de
I’Europe, 8, boulevard du Président Edwards, 67000 Strasbourg, France

European Union/Union Européenne
Mr Luis Pablo TARIN MARTIN, Deputy to the Head of Delegation, EU Delegation to
Council of Europe, 18 Bd. de I’Orangerie, 67000 Strasbourg

Office of the United Nations High Commissioner for Refugees / Office du Haut
Commissaire des Nations unies pour les réfugiés (UNHCR)

Mr Samuel BOUTRUCHE, Legal Associate, UNHCH Representation to the European
Institutions in Strasbourg

Office of the Commissioner for Human Rights / Bureau du Commissaire aux droits de
1I'homme

Ms Anne WEBER, Adviser, Office of the Commissioner for Human Rights, Council of
Europe
F - 67075 Strasbourg Cedex



Parliamentary Assembly/Assemblée parlementaire
Mr Andrew DRZEMCZEWSKI, Head of Department, Legal Affairs & Human Rights
Department / Chef de service des questions juridiques & des droits de ’homme

Registry of the European Court of Human Rights / Greffe de la Cour européenne des
droits de I’homme

Mr John DARCY, Conseiller du président et du greffier / adviser to the President and the
Registrar, Private Office of the President, European Court of Human Rights, Cabinet du
Président, Cour européenne des droits de I’Homme

Conference of INGOs of the Council of Europe / Conférence des OING du Conseil de

IEurope
Mr Giuseppe GUARNERLI, 18, rue Carriere, F-67000 Strasbourg

Department for the Execution of Judgments of the Court/ Service de I’Exécution des
Arréts de la Cour
Mr Fredrik SUNDBERG, Conseil de I’Europe, Avenue de I’Europe, F-67067 Strasbourg

Amnesty International
Ms Tara LYLE, Policy Adviser, Amnesty International UK, The Human Rights Action Centre,
17 - 25 New Inn Yard, London, EC2A 3EA

Ms Johannes HEILER, Assistant Advocate, International Advocacy, Law and Policy,
Amnesty International, Peter Benenson House, 1 Easton Street, London WC1X 0DW
Tel: 00 44 20 7413 5500 / 6132 - Fax: 44 20 7956 1157

Council of Bars and Law Societies of Europe / Conseil des barreaux européens (CCBE)
Apologised / excusé

European Group of National Human Rights Institutions / Groupe européen des
institutions nationales des droits de I'homme

Mme Noémie BIENVENU, Legal Adviser / Chargée d’études juridiques, Commission
Nationale Consultative des Droits de I’Homme (CNCDH)

35, rue Saint Dominique, 75007 Paris

Ms Mary CUNNEEN, senior lawyer with the UK’s Equality and Human Rights Commission

International Commission of Jurists (ICJ) / Commission internationale de Juristes (C1J)

Mr Roisin PILLAY, Senior Legal Adviser,Europe Programmelnternational Commission of
Jurist, PO Box 9, 33 Rue des Bains, CH - 1211 Geneva 8

SECRETARIAT
DG I - Human Rights and Rule of Law / Droits de ’Homme et Etat de droit
Council of Europe / Conseil de I'Europe, F-67075 Strasbourg Cedex

Mr Christos GIAKOUMOPOULOS, Director / Directeur, Human Rights Directorate /
Direction des droits de ’Homme

Mr Jorg POLAKIEWICZ, Head of Human Rights Policy and Development Department /
Chef du Service des politiques et du développement des droits de ’Homme
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M. Alfonso DE SALAS, Head of the Human Rights Intergovernmental Cooperation Division /
Chef de la Division de la coopération intergouvernementale en matiere de droits de I’Homme,
Secretary of the CDDH / Secrétaire du CDDH

Mr David MILNER, Administrator / Administrateur, Human Rights Intergovernmental
Cooperation Division / Division de la coopération intergouvernementale en matiere de droits
de ’Homme, Secretary of the DH-GDR / Secrétaire du DH-GDR

Mme Virginie FLORES, Lawyer / Juriste, Human Rights Intergovernmental Cooperation
Division / Division de la coopération intergouvernementale en matiére de droits de I’ Homme

Mlle Aurélie JACQUOT, Assistant / Assistante, Human Rights Intergovernmental
Cooperation Division / Division de la coopération intergouvernementale en matiere de droits
de I’Homme

Mme Szilvia SIMOND Assistant / Assistante, Human Rights Intergovernmental Cooperation
Division / Division de la coopération intergouvernementale en matieére de droits de ’Homme

INTERPRETERS/INTERPRETES
Mr Grégoire DEVICTOR

Mr Luke TILDEN

Ms Chloé CHENETIER
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Appendix I1

Agenda

Item 1: Opening of the meeting, adoption of the agenda and order of
business, and election of a Vice-chairperson

General background documents (* documents already distributed at previous meetings)

- Draft annotated agenda DH-GDR(2012)0J001
- Report of the 73" meeting of the CDDH (6-9 December 2011) CDDH(2011)R73
- Report of the 8" meeting of the DH-GDR (2-4 November 2011) DH-GDR(2010)R8 +

Appendices
- Committee of Ministers’ Resolution on intergovernmental committees CDDH(2011)012

and subordinate bodies, their terms of reference and working methods

- CDDH Interim Activity Report on specific proposals for measures CDDH(2011)R72 Add. I*
requiring amendment of the ECHR

- CDDH Final Report on measures that result from the Interlaken CDDH(2010)013 Add. T *
Declaration that do not require amendment of the ECHR

- Decisions of the Committee of Ministers on the action to be taken CDDH(2010)002 *
following the Interlaken Conference & Terms of reference of the CDDH
and subordinate bodies involved in follow-up work to Interlaken

- Ministers” Deputies’ Decisions on Follow-up to the 121* Session of the CM/Del/Dec(2011)1114/1.5*
Committee of Ministers (Istanbul, 10-11 May 2011)

- Interlaken Declaration CDDH(2010)001 *
- Izmir Declaration CDDH(2011)010 *
- “Preparatory contributions” for the Interlaken Conference H/Inf (2010) 3 *
- “Background documents” for the Interlaken Conference H/Inf (2010) 2 *
- Opinion of the Court for the Izmir Conference #3484768 *

- CDDH Activity Report on guaranteeing the long-term effectiveness of CDDH(2009)007 Add. I *
the control system of the European Convention on Human Rights

Item 2: New terms of reference of the DH-GDR
Background documents
- Terms of reference of the CDDH and bodies subordinate to it for the CDDH(2011)R73,
biennium 2012-2013 Appendix VIII
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Item 3: Increasing the Court’s capacity to process applications

Working document

- Draft CDDH report on increasing the Court’s capacity to process DH-GDR(2011)033
applications

Background documents

- Draft CDDH report on filtering of applications and treatment of repetitive DH(2011)R8 Appendix III

applications
- Report of the 73" meeting of the CDDH (6-9 December 2011) CDDH(2011)R73
- Czech proposals for modifications of the draft report DH-GDR(2012)004
- Information on cases pending before the European Court of Human DH-GDR(2012)005

Rights (Note prepared by the Registry)

Item 4: Possible new procedural rules or practices concerning access to the
Court

Working document

- Preliminary report on possible new procedural rules or DH-GDR(2011)034
practices concerning access to the Court

Background documents
- Note submitted by Switzerland and the UK on possible new DH-GDR(2011)020
procedural rules or practices concerning access to the Court
- German proposal — Amendment of Article 35(3)(b) ECHR DH-GDR(2011)024
- Compendium of written contributions to the draft preliminary DH-GDR(2011)035

report on possible new procedural rules of practices concerning
access to the Court

- Report of the 73" meeting of the CDDH (6-9 December 2011) CDDH(2011)R73

Item S: Draft CDDH Final Report on measures requiring amendment of
the Convention

Working document

- Draft CDDH Final Report on measures requiring amendment of DH-GDR(2011)036
the Convention
Background document
- Report of the 73 meeting of the CDDH (6-9 December 2011) CDDH(2011)R73
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Item 6: Draft CDDH Contribution to the High-level Conference to be
organised by the United Kingdom Chairmanship of the Committee

of Ministers

Working document
- Draft CDDH Contribution to the High-level Conference to
be organised by the United Kingdom Chairmanship of the
Committee of Ministers (prepared by the Secretariat)
Background document
- Report of the 73" meeting of the CDDH (6-9 December 2011)
- Report of the Conference “2020 Vision for the European Court of
Human Rights,” (Wilton Park, United Kingdom, 17-19 November
2011)

- Joint NGO Comments on follow-up to the Interlaken and Izmir
Declarations on the future of the European Court of Human Rights

- French views on enhancing the subsidiarity principle

- European Group of Human Rights Institutions’ Submission to the
DH-GDR

Item 7: Organisation of future work

Background document
- Report of the 73" meeting of the CDDH (6-9 December 2011)

- Committee of Ministers’ Resolution on intergovernmental committees and
subordinate bodies, their terms of reference and working methods

Item 8: Other business
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Appendix 11

DRAFT CDDH Report on
increasing the Court’s capacity to process applications

A. INTRODUCTION
I. Interlaken Declaration and the CDDH’s ad hoc terms of reference

l. Paragraph 6.c.ii. of the Interlaken Declaration “recommends, with regard to
filtering mechanisms, [...] to the Committee of Ministers to examine the setting up of
a filtering mechanism within the Court going beyond the single judge procedure and
the procedure provided for in i.” (emphasis added)." Furthermore, paragraph 7.c.i. of
the Interlaken Declaration “calls upon the Committee of Ministers to consider whether
repetitive cases could be handled by judges responsible for filtering...”

2. The Steering Committee for Human Rights subsequently received terms of
reference requiring it to “elaborate specific proposals for measures requiring
amendment of the Convention, including proposals, with different options, for a
filtering mechanism within the European Court of Human Rights [...].This part of the
terms of reference shall be executed through the presentation of a final report to the
Committee of Ministers by 15 April 2012; an interim activity report shall be
submitted by 15 April 2011 (emphasis added). These terms of reference were
subsequently reiterated, following the Izmir Conference, and the deadline for
submission of results brought forward to 31 March 2012.°

3. At the 73" CDDH meeting (6-9 December 2011), the Registry provided the
CDDH with information on recent tendencies in the number of pending applications
and the Court’s forecasts for future treatment of clearly inadmissible cases. For the
three successive months between 31 August 2011 and 30 November 2011, the total
number of cases pending before a judicial formation fell, from 160,200 to 152,800.
The predominant cause was a decrease in the number of cases pending before a Single
Judge, which fell from 101,800 to 94,000.* The Registry considers this tendency to be
sustainable in the long-term and now expects to be able to resolve the backlog of
clearly inadmissible cases by the end of 2015. This information, which will be
examined in more detail below, clearly has profound implications for the CDDH’s
response to and interpretation of its terms of reference.

I1. Where the emphasis of reforms should be placed

4. At the end of 2005 — the first year for which relevant figures are publicly
available — 89,900 applications were pending, 45,500 applications having been lodged

! Sub-paragraph i. states that “[The Conference ... recommends, with regard to filtering mechanisms, ]
to the Court to put in place, in the short term, a mechanism within the existing bench likely to ensure
effective filtering.”

% See doc. CDDH(2010)001.

3 See doc. CM/Del/Dec(2011)1114/1.5.

* The number of cases pending before a Chamber also fell but that of those before a Committee rose.
(Relevant figures etc. to be updated for the CDDH meeting in February 2012.)
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during that year and 28,565 decisions taken, of which 27,6/3 were to declare the
application inadmissible or strike it out. Five years later, at the end of 2010 — the latest
full year for which figures are available — 139,650° applications were pending before
a judicial formation, 61,300 applications having been allocated to a judicial formation
during that year and 41,183 decisions taken, 38,576 of which were to declare the
application inadmissible or to strike it out.’

5. On the assumption that, at present, the 20 judges appointed by the Court
President as Single Judges devote approximately 25 % of their time to work on Single
Judge cases, it has been suggested that less than 11% of the Court’s overall judicial
working time is devoted to such cases.’

6. As noted above, however, the Court’s new structures and working methods for
filtering, introduced following entry into force of Protocol No. 14 on 1 June 2010,
have recently begun to have a far greater than expected — or hoped for — effect. On 31
August 2011, the number of cases pending before a Single Judge reached a record
high of 101,800; 21,400 Single Judge decisions had been taken since the beginning of
the year. Over the following three months, however, a further 20,700 Single Judge
decisions were taken, and the number of cases pending fell to 94,000.® The Court
considers that the growth in the number of decisions rendered, being largely within its
own control, can be not only sustained but further increased.

7. The Court ascribes the growth in the number of decisions to restructuring the
Registry, in particular by efficient cooperation between Single Judges and non-
judicial rapporteurs; creating a filtering section dedicated to applications concerning
the five countries against which the largest number of inadmissible applications are
brought;’ and improvements in working methods, pioneered in the filtering section. (It
should also be noted that the filtering section has benefited from reinforcement by
around forty secondments, including twenty from the Russian Federation.) The aim is

> For the sake of clarity it should be noted that the number of pending applications cannot be
assimilated to the “backlog”. Even in a desired state of equilibrium between incoming and disposed-of
applications [see the Interlaken Declaration, point i)] there will inevitably be a non-negligible number
of pending applications corresponding to a product of a number of incoming applications per year and
the average length of proceedings. For illustrative purposes only it can be mentioned that assuming that
the number of incoming applications remains more or less at the same level, i. e. 50 000 Single judge
cases and 15 000 Committee and Chamber cases per year, and departing from a thesis that a desired
reasonable length of proceedings would be one year for Single judge cases and two and a half years for
Committee and Chamber cases, in the state of equilibrium there will nevertheless be 50 000 Single
judge cases pending and 37 500 Committee and Chamber cases pending. Only the remainder of
applications above these figures can be tagged as backlog.

6 See the Court’s Analysis of statistics 2010, available on its website. It should be noted that the basis
on which the Court publishes various statistics has changed over time. In particular, the previously used
figures for “applications pending before a judicial formation” and “applications allocated to a judicial
formation” would be slightly lower than those currently given for “applications pending” and
“applications lodged,” respectively, for any given year; the figures for 2005 would thus have been
lower had the current basis then been in use. The above data are therefore given for broad illustrative
purposes only.

7 See doc. DH-GDR(2010)017, report of the 4™ DH-GDR meeting (15-17 September 2011), Appendix
1.

¥2010 had already seen a record 25% increase in the number of filtering decisions; in the first eleven
months of 2011 alone, however, there was a 41% increase in such decisions as compared with the
whole of 2010.

’ Namely the Russian Federation, Turkey, Romania, Ukraine and Poland.
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to process prima facie clearly inadmissible cases quickly, simply and immediately,
with as many stages of case-processing — including, for Single Judge cases, drafting of
the decision — undertaken immediately upon initial consideration as possible.'’ The
combined effect of these developments has far exceeded most expectations of the
potential benefits of the Single Judge system: whereas the Court had previously
estimated that the single judge system, as first implemented, had the potential to
deliver 32,000 decisions per year, it now expects to deliver 47,000 in 2011 and even
more in 2012 and beyond.

8. On this basis, the Registry has projected the possibility of not only dealing
with the majority of newly-arriving clearly inadmissible applications within a few
months of receipt but, by extending the new working methods to the Registry as a
whole, having the capacity also to resolve progressively, over the course of 2012-
2015, all applications now pending before a Single Judge. This projection is posited
upon an increase in the resources available to the Court’s Registry. According to the
Registry, the increase in the number of single judge decisions has been achieved
without diverting judicial time from other tasks.

9. The CDDH’s discussion of filtering had over the course of time also revealed
a growing concern that a more important issue may in fact be the Court’s increasing
backlog of Committee and Chamber cases. Although it is undoubtedly important to
ensure that clearly inadmissible cases receive a quick response, it was pointed out that
a reform of the filtering mechanism cannot by itself free sufficient resources to tackle
that part of the Court’s case-load which is most important from the point of view both
of respect for human rights and the time needed to process it. Indeed, while clearly
inadmissible applications subject to filtering are the most numerous, but can be
disposed of quickly, the heaviest part of the case-load consists of cases which cannot
be declared inadmissible without further examination, require a more in-depth
analysis and may lead to a finding of a violation of the Convention. It has furthermore
been argued that the Court’s prioritisation policy has, in effect, left some 20,000 of the
47,000 plus '' prima facie admissible Chamber cases [and ... Committee cases] with
little prospect of adjudication within a reasonable time. This concern has been
heightened by the latest information from the Registry on filtering. The CDDH also
recalls the Interlaken Declaration, in which the States Parties were “convinced ... that
additional measures are indispensable and urgently required in order to ... enable the
Court to reduce the backlog of cases and to adjudicate new cases within a reasonable
time, particularly those concerning serious violations of human rights”, and the [zmir
Declaration, which considered that “proposals ... should also enable the Court to
adjudicate repetitive cases within a reasonable time”.

10.  The recent decrease in the number of applications pending before a Single
Judge and the considerable increase in the number of Single Judge decisions delivered
are of course extremely welcome developments. Although it remains to be seen
whether the Registry’s expectations will be realised, there seems a fair prospect that
the Court will within the foreseeable future be able to manage the clearly inadmissible
applications, even if the number arriving will probably remain very high. It is also
unlikely that any new filtering mechanism, given that its introduction would require

' This approach has benefits also for the processing of Committee and Chamber cases, which upon
preliminary identification as such are immediately communicated to the Respondent State.
""'On 1 January 2011, there were 47,150 applications pending before Chambers.
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entry into force of an amending protocol to the Convention (see further below), could
come into effect or, at least, have yet had any great impact by the envisaged date of
2015 for resolution of the backlog. The CDDH has therefore decided to reflect these
circumstances by shifting the emphasis of the present report from possible measures
to increase the Court’s filtering capacity, to possible measures to increase the Court’s
capacity to process applications generally.

11. In accordance with the CDDH’s terms of reference, the present report
nevertheless retains a detailed analysis of and proposals for an alternative, new
filtering mechanism, presented on the understanding that recent developments
appeared to many to suggest that such proposals may not need to given immediate
effect. The CDDH instead considers that these proposals should be implemented as
part of the current round of Court reform but on a contingency basis, in case the
Registry’s expectations are ultimately not fulfilled and it transpires that other
approaches are required. In this respect, the CDDH foresees two situations in which it
might be considered necessary to activate a new filtering mechanism: if the expected
results are not achieved; or if, regardless of the effects of the Single Judge system and
associated internal Court reforms, it is considered opportune to introduce a new
system, for instance if the time taken by the Court to deal with other cases became too
long. Some delegations consider that the second situation already prevails.

B. INCREASING THE COURT’S GENERAL DECISION-MAKING
CAPACITY

12. The Court’s overall backlog consists of applications pending before either
Single Judges (decisions in clearly inadmissible applications), three-judge
Committees (mainly judgments in repetitive cases) and Chambers (mainly judgments
in non-repetitive cases). If efforts are to be made to increase the Court’s capacity to
deliver judgments, the question arises as to whether those efforts should be directed at
Committees or Chambers, or both. There are three, non-mutually exclusive ways in
which this capacity may be increased: increasing the capacity of the Registry;
increasing the number of judges; and deploying the existing judges and Registry staff
differently.

13.  In this respect, the annual statistical data on the number of applications
allocated to a Committee and to a Chamber and on the number of applications
disposed of by a Committee and by a Chamber would be necessary in order to
determine which part of the Court’s decision-making capacity should be strengthened
and, at least as a rough estimation, what level of growth in productivity would be
necessary for achieving the equilibrium between the number of incoming and
disposed-of applications.

14. A further question is whether increasing the number of judges or just that of
Registry staff alone would be an effective way of increasing the Court’s general
decision-making capacity. As noted above, the Court’s expectations for dealing with
the backlog of clearly inadmissible cases depend upon an increase in the size of the
Registry, just as the recent falls in the numbers of cases pending before Single Judges
are, at least in part, due to reinforcement of the Registry through secondment of
national judges. It should also be noted that the Court does not expect that the
improved working methods pioneered in the Registry’s filtering section could liberate
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judicial resources for other tasks at the same time as allowing resolution of all
pending Single Judge cases by 2015.

15. Even before the Court’s announcement, therefore, it had been suggested that a
pool of temporary judges could be established, making it possible to strengthen the
Court’s general decision-making capacity when necessary. Such judges would:
(1)  have to satisfy the criteria for office of Article 21 of the Convention;
(1)  be nominated by the High Contracting Parties and, possibly, approved or
elected to the pool by the Parliamentary Assembly;

(i11))  be appointed from the pool by the President of the Court for limited periods of
time as and when needed to achieve a balance between incoming applications
and disposal decisions (subject to the Court’s budgetary envelope);

(iv)  when appointed, discharge most of the functions of regular judges, other than
sitting on the Grand Chamber or Plenary Court;

(v)  when appointed, be considered as elected in respect of the High Contracting
Party that had nominated them.

16. An alternative proposal is to introduce a new category of judge (originally
proposed as a new filtering mechanism, see paras. 34-36 below), which would deal
exclusively with repetitive cases and — unless a new filtering mechanism is — with
single judge cases. This would enable the regular judges to devote more time to
chamber cases. As with the proposal above, the number of judges would vary
according to the Court’s needs and their term of office would be considerably shorter
than that of the regular judges. These judges would have to possess the qualifications
required for appointment to judicial office and be subject to the same requirements as
the regular judges with regard to independence and impartiality. However, since the
essential nature of their work would not require that they “possess the qualifications
required for appointment to high judicial office or be jurisconsults of recognised
competence,” as is required of regular judges by Article 21(1) of the Convention, they
could be at an earlier stage in their career and their remuneration could be lower. The
judges could be elected by the Parliamentary Assembly or by the Court itself from a
list of candidates submitted by the Member States. Proportional representation of
Member States would not be necessary for this category of judge. Besides, it was
suggested that the Court should be involved in the process of selecting appropriate
candidates. It would be in the Court’s discretion how the three-judge committees will
be composed, e.g. two regular judges sitting with one new judge or one regular judge
sitting with two new judges.

17. It has been argued that both of these proposals may have the following

advantages:

(i) they might make it possible to achieve a general balance between input and
output of cases, enabling the Court to reduce the backlog and adjudicate new
cases within a reasonable time;

(i)  they would be flexible, as any additional judges would only be engaged if,
when and to the extent necessary;

(iii))  they would have budgetary consequences only as and when activated and
would only be activated if and to the extent that the Committee of Ministers
provided necessary resources;

(iv)  additional judges, being employed for a fixed period of time, would constitute
a valuable connection between the Convention and national legal systems.
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18. In favour of the first proposal, it is argued that regular judges would probably
still have far too little time to deal with lower-category Chamber cases, given the size
of the backlog and the rate of arrival of new, prima facie admissible Chamber cases
and even with responsibility for filtering being given to the Registry and/or to
additional judges with competence to deal with filtering and repetitive cases.
Furthermore, it has been suggested that it might prove difficult to recruit judges to
deal solely with repetitive and possibly clearly inadmissible cases.

19. In favour of the second proposal, others have suggested that an increase in the
Court’s general decision-making capacity can be achieved through a new filtering
mechanism (see further below) and/or the second proposal, and that it is thus not
necessary to have temporary judges with general decision-making capacity.
Furthermore, additional judges with a status comparable to that of the regular judges
would be more costly.

20. The CDDH has not been able also to consider whether the Court’s judicial and
Registry resources could be deployed differently so as to allow an increase in its
general decision-making capacity. This question may reward further examination in
future, including, of course, by the Court itself.

21. One might also ask whether the increase in efficiency of working methods for
filtering could not, at least in part, allow resources currently employed for filtering to
be liberated for work on Committee and Chamber cases, rather than continuing to
devote all of those resources to clearly inadmissible cases.

22.  The CDDH reiterates that the issue of the Court’s general decision-making
capacity has only recently been given a primary emphasis in its work, due to the
recency of the information concerning the Court’s output of Single Judge decisions
and the possibility of eliminating the backlog of clearly inadmissible applications. In
this new context, certain important aspects of the proposals have not been resolved
and would need further clarification. Equally, the proposals made do not necessarily
exclude the possibility of alternative approaches, which may also merit examination.

C. A NEW FILTERING MECHANISM

23.  As noted above, the CDDH has decided to maintain its proposals for a new
filtering mechanism, on the understanding that whilst they no longer appear necessary
in the immediate term, it may in future become necessary to reactivate them should
the impact of the Court’s new working methods fail to meet the Court’s expectations.

I. What is filtering and why is it important?

24.  Filtering is the task of finally disposing of applications that are clearly
inadmissible, thereby eliminating them from the Court’s docket and leaving only
those applications that raise substantive issues. Filtering has traditionally been distinct
from the task of triage, which is performed by the Registry and consists of an initial
screening of applications and their provisional assignment to the different judicial
formations (chamber, committee, single judge).
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25.  Filtering is an unavoidable part of the Court’s work. It must be done in any
system. Filtering is important because all applicants, also those whose applications are
clearly inadmissible, have a legitimate expectation to have their case decided by the
Court within a reasonable time. To receive a decision from the Court is an important
element of the right of individual petition. For a large and number of applicants,
however, this expectation is not met, and the right of individual application is thus
being undermined.

26.  The aim of a new filtering mechanism, as proposed in this Section, would be
to increase the Court’s case-processing capacity, so as to allow it to deal more
efficiently with its case-load; bearing in mind that inadmissible applications represent
around 90 % of applications decided by the Court and around 65 % of pending
applications.'?

27.  For further information on how filtering is done in the present framework, see
the earlier DH-GDR report at Appendix IV to the CDDH Interim Activity Report on
measures requiring amendment of the Convention."

II. Filtering by whom — different models for a possible future new mechanism

28.  Various models have been proposed to deal with the problem of filtering. It
can be noted from the outset that all of the options proposed are intended to present
the following basic advantages:

- They would enhance the Court’s capability to deal efficiently with clearly
inadmissible applications and thus enable equilibrium between the rates of
receipt and disposal of such applications to be achieved for all member States
and the backlog to be reduced, whilst perhaps also allowing the regular judges
to devote their attention to admissible cases.

- The existing, “regular” judges would be able to concentrate on more complex
and substantive cases, notably prima facie admissible applications and
development of the case-law.

- More time allocated by the judge to working on a case would significantly
reduce the risk of divergent case-law.

- It has been suggested that freeing regular judges from work on inadmissible
applications would make the post of judge more attractive, with a beneficial
effect on the quality of candidates.

- Each model would allow some degree of flexibility in responding to the
Court’s needs at a given moment in time.

29.  The following proposals on who should be responsible for filtering have been
made.

a. The Registry

30. It has been suggested that experienced Registry lawyers should be authorised
to take final decisions with regard to clearly inadmissible cases. More specifically, the

12 The former figure derives from the Court’s statistics for recent years; the latter is the proportion of
pending cases that have been provisionally identified by the Registry as inadmissible.

" See doc. CDDH(2011)R72 Addendum I. It should be noted that the estimate of the potential output
of decisions contained in this document is now superseded.
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existing non-judicial rapporteurs would be given the competence now held by single
judges, that is to “declare inadmissible or strike out of the Court’s list of cases an
application submitted under Article 34, where such a decision can be taken without
further examination. The decision shall be final. If the single judge does not declare

an application inadmissible or strike it out, that judge shall forward it to a committee
or to a Chamber for further consideration” (ctf. Article 27). According to the
explanatory report to Protocol No. 14, “(t)his means that the judge will take such
decisions only in clear-cut cases, where the inadmissibility of the application is
manifest from the outset.”"*

31.  The President of the Court would appoint such “filtering officials” in the same
way that non-judicial rapporteurs are appointed today. The role would usually be
short-term and not necessarily full-time. They would function under the authority of
the President of the Court and form part of the Registry, as set out in Article 24(2) of
the Convention with regard to (non-judicial) rapporteurs. It would seem appropriate
that these “filtering officials”, when sitting as such, should not examine any
application against his or her home state," as is the case currently for single judges
(see Article 26(3) of the Convention).

32. The following advantages to this system have been suggested:

(i)  Experienced Registry lawyers are impartial and independent of the parties and
have the qualifications and experience necessary to take final decisions in
clearly inadmissible cases, including a thorough knowledge of the Court’s
case-law, since they already oversee the preparation of inadmissibility
decisions for submission to a single judge.

(i1))  Registry lawyers would be expected to be entirely operational straight away,
which would not be the case for other options.

(iii)) Removing the extra decision-making level (the single judge) would reduce
time and resources spent on clearly inadmissible cases. Single judges disagree
with the non-judicial rapporteurs in less than 1 % of the cases.'

(iv)  There would not be any additional cost involved in the new filtering
mechanism, for constant output (unless it is considered that “filtering officials”
should be paid more than non-judicial rapporteurs). However, regardless of the
filtering mechanism chosen, in order to increase the Court’s overall output, the
Court’s Registry (i.e. the Court’s preparatory capacity) will also have to be
further strengthened (see also Section D.I. below).

(v) A minimal part of the Court’s resources would be spent on clearly
inadmissible cases.

(vi)  In short, this approach would be the most flexible and cost-effective one.

33. It has been suggested that it would be a disadvantage that decisions on
inadmissibility would no longer be taken by judges, which would represent a step
backwards from the systematic judicialisation of decision-making by the
Convention’s control mechanism, as instituted by Protocol No. 11. With this option,
the final decision on whether or not a particular case would receive judicial treatment
would rest with the Registry.

!4 Cf. para. 67 of the Explanatory report.
'S Which state is to be considered the home state, would have to be defined.
' This figure has been confirmed by the Registry.
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b. A new type of judge

34.

It has been suggested that filtering should be entrusted to a new category of

judge (whose main function, however, would be to deal with repetitive cases, see
para. 16 above).

35.
(1)

(i)

(iii)

(iv)

)

(vi)
(vii)

(viii)

36.
(1)
(1)
(iii)
(iv)
(v)

The following advantages to this system have been suggested:

The Court’s decisions should be taken by judges; non-judicial staff should
only do preparatory work.

As the inadmissibility decision taken by any filtering mechanism would be
final and the last decision in the applicant’s case, it is important for the
applicant to have a judicial decision, which has higher external impact and
would be far more acceptable than a decision by an administrative office
responsible to a hierarchical superior.

The introduction of a judicial filtering body would allow every applicant
exercising his/ her right under art. 34 of the Convention to receive a judicial
decision. The Convention system would thus demonstrate an equal approach
to every application lodged.

The Applicants, whose rights the system is supposed to serve, have a right to a
certain degree of equal treatment with the High Contracting Parties. The final
decision against a High Contracting Party in a case is judicial; Applicants
should therefore be entitled to judicial decisions of inadmissibility.

Nearly two-thirds of inadmissible applications — currently left to committees
and single judges — are manifestly ill-founded; insofar as this may touch upon
difficult, substantive issues of Convention rights, such applications would
more appropriately be determined by a judicial mechanism.

Maximum efficiency would be obtained by having persons with judicial
experience undertaking filtering work, whereas Registry staff may have no, or
no recent, experience of working in a national judicial system.

Additional filtering judges, being employed as such for a fixed period of time,
would subsequently constitute a valuable connection between the Convention
system and national legal systems.

The current system includes an element of dual control involving the Single
Judge and the Non-judicial Rapporteur, which the proposed new system would
preserve.

The following disadvantages have been suggested:

A new category of judge would not be immediately operational.

There may be a risk of diverging practice between the filtering judges and the
regular judges.

Concerns have been expressed about the budgetary consequences of this
approach.

It might prove difficult to recruit judges to deal solely with prima facie clearly
inadmissible (and possibly repetitive) cases.

The case files would not necessarily be in a language understood by the judge.

c. A combined option

37.

This proposal would combine the options involving the Registry and a new

category of judge. Specific members of the Registry would be given the competence
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to deal with applications that have been provisionally identified as clearly
inadmissible for purely procedural reasons under Article 35(1) and (2) of the
Convention. Only specifically designated members of the Registry would be allowed
to deal with such cases and should be able to refer them to a judicial body at any time,
should they consider it necessary. In addition, a new category of filtering judge would
be created to deal with cases provisionally identified as inadmissible under Article
35(3) of the Convention, along with repetitive cases.

38.  Arguments in favour of such a system include that it would preserve the
principle of judicial decision-making for cases where some kind of opinion is needed
on the substance of the application, but not for those which clearly do not fulfil even
the most basic formal requirements for admissibility.

39. Possible disadvantages include those mentioned in paras. 33 and 36 above,
with regard to the options involving either the Registry or a new category of judge
outside the Registry. Some experts considered that clearly inadmissible cases should
be dealt with in the same way regardless of the relevant admissibility criterion, the
decisive factor being that these are “clear-cut cases, where the inadmissibility of the
application is manifest from the outset.”"”

II1. Other relevant issues

40.  The competence of any new filtering mechanism would include at least that of
single judges to declare applications inadmissible or strike them out of the Court’s list
of cases, where such decision can be taken without further examination.

41. It is common ground that Registry staff should not decide on repetitive
applications and issue judgements on the merits and that decisions on repetitive cases
should continue to be taken by three-judge committees. Certain delegations felt that
only judges with status equivalent to that of regular judges of the Court should be able
to issue judgments, including in repetitive cases, whose underlying issues should not
be wrongly allowed to appear relatively unimportant. There were differences of
opinion on whether any reform was necessary: some feeling that the existing three-
judge Committee procedure may suffice; others noting the substantial and growing
backlog of repetitive cases.

42. The Registry would retain primary responsibility for the triage of applications
and preparation of draft decisions.

43.  To ensure efficiency, decisions of any new filtering mechanism should be
final, as is the case now for those of Single Judges

44.  There should not be a return to the former two-tier system (Court/
Commission):the new filtering mechanism would be part of the Court.

7 Cf. para. 67 of the Explanatory report for Protocol No. 14.
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D. FINAL REMARKS
I. Budget

45.  Any measure to increase the Court’s capacity, whether for filtering or general
case-processing, that involves either additional Registry staff, additional judges or
both will obviously have budgetary consequences. The fact that the Court has recently
been able to increase the number of decisions reached by Single Judges may be due to
a (relatively) cost-free combination of internal reforms and reinforcement of the
Registry by seconded staff. This does not mean, however, that such means will remain
available in future, nor that they would necessarily be appropriate to increase the
Court’s general case-processing capacity. It should also be recalled that the Registry
has already indicated that some additional resources would be required for the Court
to be able to meet the target of 2015 for dealing with all cases currently pending
before Single Judges.

46. It has been pointed out that if experienced Registry lawyers are given the
competence to reject clearly inadmissible cases, as described in option a. under
Section C.II. above, that would not necessarily have any budgetary consequences.
Unless the Registry were simultaneously reinforced (or resources shifted from other
work, which would clearly be undesirable), however, it is unlikely that this approach
would generate any significant increase in the number of Single Judge decisions.

47. As noted above, concerns have been expressed at the budgetary consequences
of creating a new category of judge. It has been suggested, however, that if option b.
or c. in Section C.II. were chosen, the number of such filtering judges would be low
compared to that of regular judges and as their remuneration would correspond to that
of experienced Registry staff rather than to that of regular judges, the budgetary
consequences of this approach would be limited.

48.  In either case, there would be interest in exploring, on the basis of an analysis
of the overall current resources, working methods and output of the Court, whether an
increase in the staff of the Registry would contribute to alleviating the problem, since
the Registry is already responsible for triage of applications and the preparation of
draft decisions for single judges.

49. A proper assessment of the cost-effectiveness of each option, whether for
increasing the Court’s general case-processing capacity or for a new filtering
mechanism, will be necessary at the appropriate time. This cannot, however, be
undertaken at present, until the various options have been more clearly defined, but
should form a precondition to any final decisions on which option or options to
choose.

I1. Legal basis
50.  All the above proposals, whether for increasing the Court’s general case-

processing capacity or for a new filtering mechanism, would require amendment of
the Convention.
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Appendix [V

DRAFT CDDH report on possible new procedural rules or practices concerning
access to the Court'®

A. Introduction

1. At the 8th meeting of the DH-GDR (2 — 4 November 2011), the German
expert presented a proposal to amend the “significant disadvantage” admissibility
criterion in Article 35 (3)(b) ECHR." At the same meeting, the experts from the
United Kingdom and Switzerland presented their joint proposals on possible new
procedural rules or practices concerning access to the Court.”’ These proposals would
fall within the Deputies’ invitation to the CDDH “to advise, setting out ... the main
practical arguments for and against, on any other possible new procedural rules or
practices concerning access to the Court.”' The Izmir Declaration makes clear that
consideration should be given inter alia to the advisability of introducing new
admissibility criteria.?

2. At the 73rd CDDH meeting (6-9 December 2011), the Registry provided the
CDDH with information on recent tendencies in the number of pending applications
and the Court’s forecasts for future treatment of clearly inadmissible cases. For the
three successive months between 31 August 2011 and 30 November 2011, the total
number of cases pending before a judicial formation fell, from 160,200 to 152,800.
The predominant cause was a decrease in the number of cases pending before a Single
Judge, which fell from 101,800 to 94,000. The Registry considers this tendency to be
sustainable in the long-term and now expects to be able to resolve the backlog of
clearly inadmissible cases by the end of 2015. Although it remains to be seen whether
the Registry’s expectations will be realised, this information clearly has implications
for an evaluation of the necessity of some of the proposals mentioned in this report.

B. Proposal to amend the “significant disadvantage” admissibility criterion
in Article 35 (3)(b) ECHR

3. The German proposal entails amending the “significant disadvantage”
admissibility criterion in Article 35(3)(b) ECHR by removing the safeguard requiring
prior due consideration by a domestic tribunal.

4. Article 35 (3) ECHR would then read:

“The Court shall declare inadmissible any individual application submitted
under Article 34 if it considers that:

'8 Adopted by the DH-GDR at its 1% meeting (17-20 January 2012).

' DH-GDR(2011)024.

Y DH-GDR(2011)020.

1 See doc. CM/Del/Dec(2011)1114/1.5, “other” in this context meaning ‘other than a system of fees
for applicants to the Court’ (see doc. DH-GDR(2011)011 REV).

*2 The Izmir Declaration invited the Committee of Ministers “to initiate work to reflect on possible
ways of rendering the admissibility criteria more effective and on whether it would be advisable to
introduce new criteria, with a view to furthering the effectiveness of the Convention mechanism.”
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[..

]

b) the applicant has not suffered a significant disadvantage unless respect for
human rights as defined in the Convention and the Protocols thereto requires

an examination of the

application on the merits i

tribunal.

Arguments in favour

5. The following arguments have been advanced in favour of the proposal:

a.

The additional safeguard requiring prior due consideration by a domestic
tribunal in paragraph 3 of Article 35 is unnecessary in view of the fact that
paragraph 1 already mentions that all domestic remedies have to be
exhausted.

Article 35(1) of the Convention does not mention the additional safeguard
of ‘due consideration’ by those domestic remedies. It is peculiar that
paragraph 3, which concerns cases in which the applicant did not suffer a
significant disadvantage, does offer such an additional safeguard.

Even in a case where the applicant’s concerns have not been given due
consideration on the national level, the applicant does not need to be
granted relief by the Court where his case is negligible in its significance.
In any case, the provision would still contain the requirement that an
application receive an examination on the merits if respect for human
rights so requires.

It would render the existing de minimis non curat praetor rule more
effective and easily applicable. The (already overburdened) Court would
be provided with a further instrument to focus on more important questions
of human rights protection under the Convention. Amendment of the
provision would also provide a clear political signal in this regard.

It would further emphasise the subsidiary nature of the judicial protection
offered by the European Court of Human Rights. The reference to ‘duly
considered’ in the current text of Article 35(3) of the Convention may
induce the European Court to deal substantively with cases in which
judicial supervision by an international human rights court is not
warranted.

The right of individual petition remains intact in all cases, unless the case
is of negligible importance.

Arguments against

6. The following arguments have been advanced against the proposal:

a.

The current text of the provision was the result of a carefully drafted
compromise during the negotiations leading up to Protocol No. 14. It
remains highly uncertain whether a political agreement could now be
reached on deletion of this safeguard.

The current provision has only been in force for a limited period of time
(see in this regard also the transitory provision laid down in Article 20 § 2
of Protocol No. 14). The Court should be given more time for the full
development of the interpretation of the safeguard in its case-law. The full
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effects of this provision still remain unclear. It would not be timely to
amend the text of the provision.

c. Removal of the safeguard would in itself in all probability not contribute
significantly to the decrease of the Court’s workload, given the fact that
the criterion has so far been used by the Court in only a handful of cases.
In most cases, the Court would still be able to declare a complaint
inadmissible using other provisions of the Convention, even though the
case was not duly considered by domestic courts. At the same time, it
could also be argued that removal of the safeguard will not result in any
substantial change, since the effectiveness of a domestic remedy is still
required under Article 13 of the Convention.

d. In the alternative, removal of the safeguard would result in a decrease of
judicial protection offered to individual complainants. The current
safeguard contributes to offering protection in case of a denial of justice,
even though the importance of such a case is minimal.

e. The safeguard underlines the importance of the principle of subsidiarity.
High Contracting Parties are obliged to offer primary judicial protection on
the domestic level. The safeguard requiring ‘due consideration’
emphasises this duty.

Other issues raised

7. It was also recalled that Article 13 of the Convention requires the existence of
an effective remedy before a domestic authority, which need not necessarily be a
tribunal. This consideration could be taken to weigh either for or against the proposal,
or both.

C. Proposal to introduce a sunset clause for applications not addressed
within a reasonable time

8. Large numbers of applications spend many years pending before the Court
without a substantive response. Following the introduction of the Court’s priority
policy this is particularly the case in respect of applications which have the lowest
priority.” A new procedural rule could be introduced to clarify the fate of such
applications more quickly. In particular, an application would be automatically struck
off the Court’s list of cases a set period of time after it was first made, unless during
that period the Court had notified the case to the Government and invited it to submit
observations. The period in question might, for example, be 12 months, 18 months or
2 years; although it was suggested that this may be too short, given that the average
length of time taken for prima facie admissible cases to be communicated is currently
37 months. It has additionally been suggested, in the interests of a certain flexibility,
that this deadline could be periodically reviewed and adapted to the prevailing
situation.

 The Court’s categories of priority are as follows: I, urgent applications; II,
applications raising questions capable of having an impact on the effectiveness of
the Convention system or an important question of general interest; 111, applications
raising “core rights” (Articles 2, 3, 4 or 5(1) of the Convention); IV, potentially well-
founded applications raising other rights; V, repetitive cases; VI, applications giving
rise to problems of admissibility; and VII, manifestly inadmissibly applications.
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Arguments in favour

9. The following arguments have been advanced in favour of the proposal:

a.

Such a procedural rule would work in harmony with the prioritisation
policy introduced by the Court. It would address the problem that, against
the background of the backlog of cases, a prioritisation policy of the kind
currently in place will inevitably mean that significant numbers of
applications will remain pending indefinitely before the Court with no
realistic prospect of being resolved either within a reasonable time or at all.
This would provide a fairer and more open way of dealing with such cases.
The applications affected would include some of those that fall into the
lowest priority categories of the Court’s priority policy, having been
positively allocated to such categories as part of an initial consideration
within the Court. The proposal would free the Court’s time to deal with
more serious complaints.

Applicants would be informed of the outcome much more quickly than is
the case at present. This would avoid an applicant whose case has no
prospect of success being given the false hope that protracted inactivity at
the Court tends to create. The proposal would thereby guarantee that all
applications — even those in the lowest categories in the priority policy —
are dealt with within a reasonable time.

Given the finite resources available to the Court, a reinforcement of the
prioritisation policy in this way would optimise the use of the Court’s
resources.

Such a system could serve as a ‘laboratory’ for the future introduction of a
“pick-and-choose” model, should that be considered desirable.

Arguments against the proposal

10. The following arguments have been advanced against the proposal:

a.

The proposal entails that certain applications will automatically be struck
off the Court’s list of cases without any judicial examination of the
complaint, which is arguably at odds with the rule of law and the right of
individual petition as enshrined in Article 34 of the Convention. With the
introduction of a sunset clause, the Registry will in fact determine which
cases will be examined by the Court. Triage will sometimes be performed
by more junior members of the Registry. There is no guarantee that the
sunset clause will only apply to cases in the lowest categories of the
priority policy; even well-founded repetitive cases may be affected.
Introduction of a sunset clause means in fact that certain applicants are not
entitled to a decision of a judge for reasons for which they are not
responsible (i.e. a general lack in the Court’s capacity to deal with all
complaints lodged).

Applicants would not all receive a reasoned decision of the Court.
Informing, even succinctly, applicants of the reasons why their case is
declared manifestly ill-founded can help deter other applications, and puts
pressure on legal representatives to explain to their clients why they lodged
a complaint with the Court when they ought to have known that the case
would have very little chance of success.
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c. The proposal would not help to alleviate the Registry’s workload, since it
would still be responsible for triage, which under current working methods
incorporates preparation of draft Single Judge decisions. Indeed, it has
been suggested that should the proposal be implemented, the Court may
consider it necessary to give responsibility for triage to the judges
themselves, which would divert their attention from matters that in other
circumstances would be considered more important.

d. Final decisions should always be taken by judges, which would not be the
case under this proposal. That being so, it is hard to see how preparing the
judicial decisions not to deal with an application would require less work
than preparing single judge decisions under the current system.

e. Application of a sunset clause could harm the authority of the Court,
especially if the public suspects that the Court uses the mechanism to
avoid having to deal with certain politically or legally sensitive cases.

f. Introduction of a sunset clause could have adverse effects, in that it could
induce the Court to devote more of its capacity to adjudicating less
important cases, in order to ensure that the sunset clause is used as
infrequently as possible. The proposal could thus have undesirable effects,
leading the Court to communicate a greater number of cases, less well
prepared.

g. The proposal does not seem to take into account that the introduction of
single judges has led to substantial changes in the Court’s handling of
applications falling in the lowest priority categories. With the introduction
of Single Judges, applications of this kind will not remain pending
indefinitely before the Court with no realistic prospect of being resolved.
They will be disposed of by the Court within a couple of months.

h. Were the period of time before striking out under the sunset clause to be
variable, this would be contrary to the principle of legal certainty. This
could be mitigated, however, were such variations to be introduced
following a certain notice period.

i.  The sunset clause would not only be a laboratory for a form of “pick-and-
choose” system, it would in effect constitute such a system.

Other issues raised

11.  The proposal is linked to the way in which clearly inadmissible applications
are dealt with and thus to the debate on a new filtering mechanism. In fact, the current
proposal puts a lot of emphasis on the triage of applications by the Registry, although
it remains to be determined whether the Registry or the Single Judge would decide
whether a particular application will remain inactive until the sunset clause strikes the
case automatically from the list of cases. It has been suggested that the sunset clause
would be primarily relevant for cases that the Registry qualified as low priority. There
is therefore an intrinsic link between this proposal and the proposal put forward in the
paper on a new filtering mechanism to empower certain members of the Registry to
dispose of certain clearly inadmissible complaints, which could also inform applicants
more quickly of the outcome of their case than is the case at present.

12.  Furthermore, before such a sunset clause were to be applied, it should first be

clearly defined who selects the cases that will be automatically struck out, and upon
what criteria.
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13. The impact of the proposal seems to depend largely on the length of the period
chosen for a sunset clause. Should the period be sufficiently long (for example three
years), the chances that an admissible case will be automatically struck off because of
the sunset clause may be negligible. On the other hand, a longer period would mean
that the arguments advanced in support of the proposal would become less
convincing.

14. It remains unclear whether application of a sunset clause will result in a
‘decision’ for the purposes of the (non-)applicability of relevant UN human rights
treaties. The proposal could therefore increase the workload of the Human Rights
Committee and other UN treaty bodies.

D. Proposal to introduce a new admissibility criterion relating to cases
properly considered by national courts

15. A new admissibility criterion could be introduced with the following elements:

a. an application would be inadmissible if it were substantially the same as a
matter that had already been examined by a domestic tribunal applying the
rights guaranteed by the Convention and the Protocols thereto;

b. an exception would be made where the national tribunal had manifestly
erred in its interpretation or application of the Convention rights;

c. a further exception would apply where the application raises a serious
question affecting interpretation or application of the Convention or the
Protocols thereto.

Arguments in favour

16. The following arguments have been advanced in favour of the proposal:

a. The proposal emphasises the subsidiary nature of the judicial control
conducted by the Court and the idea that the Court should not act as a
fourth instance. Where national courts apply the Convention in the light of
the Court’s case law and consider cases fully and fairly, the circumstances
in which the Strasbourg Court should need to reconsider the case and
substitute its own view for that of the national court should be relatively
limited. The proposal could have special relevance with regard to certain
Convention rights, such as those found in articles 8 to 11 of the
Convention. When applying those provisions of the Convention, a
domestic tribunal balances the applicant’s interests against those of another
party to proceedings or a general public interest. It is inherent in such a
balancing act that it may fall either way. In these circumstances, one could
question the added value of further scrutiny by the Court, which might
well merely repeat the same balancing act. The proposal could help further
clarify the role of the Court in determining such cases.

b. The Court would be called upon to consider the merits of fewer
applications, thus making better use of its finite capacity to deliver
reasoned judgments.

c. The Court would still examine decisions of national courts where they
clearly failed to apply the Convention and the Court’s case law either
properly or at all. Likewise, the Court would also continue to consider
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cases that raise important points of interpretation and application of the
Convention.

Such codification of the existing principle that the Court is not a ‘fourth
instance’ would provide an opportunity to establish clearer and more
transparent guidelines for the Court on when to apply the rule.

The proposal builds on principles already found in the Court’s case-law as
part of the “manifestly ill-founded” admissibility criterion.* It would
provide a more transparent and principled basis for such decisions to be
taken and would encourage a fuller application of these principles.

It has been suggested that such a criterion could encourage national courts
and tribunals further to apply (explicitly) the principles underlying the
Court’s case-law in a more in-depth way. It would also provide an
incentive for the creation of general domestic remedies, where they do not
already exist.

The examination of a case by the Court would concentrate on whether
there has been an in-depth examination at the national level by a tribunal
and on whether the outcome of the domestic proceedings requires further
examination by the Strasbourg Court. Arguably, that way filtering could be
done more speedily.

Arguments against

17. The following arguments have been advanced against the proposal:

a.

The proposal limits the right of individual petition, as enshrined in Article
34 of the Convention, and the judicial protection offered by the Court to
applicants.

The proposal limits the substantive jurisdiction of the Court and its
competence to address gaps in effective protection of all Convention
rights. It appears to be based on an inaccurate assumption that the Court
largely oversteps its role.

The proposal would further encourage substantive examination of the
complaint at the admissibility, rather than the merits stage.

Since this substantive examination would have to be conducted by the
Court whenever it applied this new admissibility criterion, it would not
decrease the Court’s workload.

The new admissibility criterion puts more emphasis on the judicial
protection offered on the domestic level. By limiting the scope of review to
correction of manifest error, the criterion could jeopardise maintenance of
uniform Convention interpretation, which could in turn threaten legal
certainty. The level of implementation of Convention standards in
domestic law in the various High Contracting Parties does not currently
allow for the introduction of such a measure.

The relationship between the Court and the highest domestic courts could
be harmed if the Court were to judge that the domestic court had made a
‘manifest error’.

* See, for example, the Court’s Practical Guide on Admissibility Criteria, Section IIIA(2) and cases
such as Kemmache v. France, Garcia Ruiz v Spain and Siojeva a.o. v. Latvia; see also Section I1IA(3)
of the Guide on “Clear or apparent absence of a violation”, including (a) “No appearance of
arbitrariness or unfairness”.
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g. The proposal would involve generalisations concerning the overall quality
of the domestic legal system, instead of a focus on the question of whether
the domestic legal system has treated an individual case in a just manner.

Other issues raised

18. The question remains whether the aim of the proposal can only be met through
introduction of a new admissibility criterion. It might be worthwhile also to explore
additional ways of conveying the essence of the proposal, including e.g. further
elaboration of the margin of appreciation doctrine or the application of the de minimis
rule which might lead to similar results, without the above-mentioned disadvantages.

19. The notion of a ‘manifest error’ and the delimitation between the two
exceptions mentioned will undoubtedly lead to many questions of legal interpretation
being brought before the Court, due to the inherent ambiguity of its meaning.
Introduction of the new admissibility criterion will likewise lead to a new body of
case-law on the relationship between this new criterion and the existing rule under the
Convention that all (effective) domestic remedies have to be exhausted. The question
was also raised how repetitive cases are to be dealt with under the proposed system.

20.  Any introduction of the criterion would have to take account of the variety of
national legal systems, in order to be applicable to all member States.

21. It has also been suggested that the proposal, combined with the so called de
minimis rule, might in fact lead to a “pick-and-choose” model (see below).

E. Proposal to confer on the Court a discretion to decide which cases to
consider
22.  The proposal entails conferring on the Court a discretion to decide which cases

to consider, mirroring similar provisions in the highest national courts in certain
Contracting Parties. Under such an approach, an application would not be considered
unless the Court made a positive decision to deal with the case.

Arguments in favour

23.  The following arguments have been advanced in favour of the proposal:

a. The introduction of a ‘pick and choose’ model would make the Court’s
judicial decision-making capacity more manageable. It would allow all
applications to be processed to a conclusion in a reasonable, foreseeable
time.

b. Such an approach would allow the Court to focus its work only on the
highest priority cases. It would contribute to ensuring consistent case-law
of the highest quality.

c. To a certain extent, the proposal formalises the existing practice of the
Court’s priority policy. It is thus not as far reaching as it sounds. A ‘pick
and choose’ model, therefore, does not necessarily exclude the right of
individual petition.
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d. It is uncertain if other proposals will suffice to reach an equilibrium
between applications received and those determined, and unlikely that they
will suffice without substantial increases in the Court’s budget.

Arguments against

24, The following arguments have been advanced against the proposal:

a. The proposal would entail a radical change of the existing Convention
mechanism, including a significant restriction of the right of individual
petition.

b. The proposal primarily focuses on offering a solution for new applications,
whereas it seems that other practices might suffice to reach an equilibrium
between applications received and those determined. Instead, the proposal
does not offer a solution for the existing backlog of cases that still need to
be examined.

c. The proposal presupposes a high level of implementation at the national
level, which is not currently achieved in all instances.

d. The proposal will not help to alleviate the Registry’s workload, since it
will still be responsible for making a first analysis of the application. Since
the judges will have the right to pick and choose their cases, they will still
have to take note of all the information provided by the Registry.

Other issues raised

25. If the Court were given larger discretion to choose which cases to examine, the
view was expressed that the criteria on which such decisions were based should be
clearly stipulated (as it is regulated domestically for some highest national courts). It
is important to guarantee that the selection of applications is done objectively and
independently by the Court, in order to avoid any kind of politicising of the decisions.

26.  The introduction of a pick and choose model could be accompanied by the
elaboration of a mechanism, which would allow the Court to return cases to the
domestic legal order for further examination in conformity with Convention standards
if those cases were not chosen for examination by the Strasbourg Court.

27.  Although possibly for implementation in the long-term, this proposal could be
examined alongside others that imply significant amendments.
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Appendix V

DRAFT CDDH Final Report
on measures requiring amendment of
the European Convention on Human Rights

A. INTRODUCTION
I. Interlaken and Izmir Conferences and the CDDH’s terms of reference

1. The high-level Conference on the future of the European Court of Human
Rights, held by the Swiss Chairmanship of the Committee of Ministers in Interlaken,
Switzerland, on 18-19 February 2010, invited the Committee of Ministers to issue
terms of reference with a view to preparing specific proposals for measures requiring
amendment of the Convention. A second conference was organised by the Turkish
Chairmanship in Izmir, Turkey, on 26-27 April 2011. The various decisions taken by
the Ministers” Deputies on follow-up to these conferences have since been
consolidated into the terms of reference for the CDDH and its subordinate bodies for
the biennium 2012-2013.%

2. These terms of reference require the CDDH to prepare a report for the
Committee of Ministers containing specific proposals, with different options, setting
out in each case the main practical arguments for and against, on:
— a filtering mechanism within the European Court of Human Rights;
— a simplified amendment procedure for the Convention’s provisions on
organisational issues;
— the issue of fees for applicants to the European Court of Human Rights;
— any other possible new procedural rules or practices concerning access to the
Court;
— a system allowing the highest national courts to request advisory opinions
from the Court concerning the interpretation and application of the
Convention.

3. The CDDH has adopted detailed reports covering all but the second of these
issues,”® which can be found in appendix to the present document. It also decided that
the aim of the final report would not be to present the CDDH’s unanimous
conclusions but rather to attempt to sketch the outlines of an eventual package of
reforms.

 See Appendix ... for the CDDH’s current terms of reference. It should be recalled that, further to the
original decisions on follow-up to the Interlaken Conference, the CDDH submitted an Interim Activity
Report on specific proposals for measures requiring amendment of the Convention in April 2011 (see
doc. CDDH(2011)R72 Addendum I).

* The CDDH intends to present its final report on a simplified amendment procedure for the
Convention’s provisions on organisational issues following its meeting in June 2012. To this end, the
Ministers’ Deputies on 7 December 2011 extended the terms of reference of the Committee of Experts
on a simplified procedure for amendment of certain provisions of the ECHR (DH-PS) until 31 May
2012.
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4. The present report was drawn up in time to be considered by the high-level
conference on the future of the European Court of Human Rights which is being
organised by the United Kingdom Chairmanship of the Committee of Ministers on
18-20 April 2012. For a comprehensive view of the CDDH’s position on the reform of
the Court and the Convention mechanism, the present document should be read
alongside the CDDH’s Contribution to this conference.?’

I1. The purpose of the reform proposals

5. The reform proposals set out in the present report aim at ensuring the
continuing effectiveness of the European Court of Human Rights. The current
situation presents a number of challenges which call for rapid and decisive action if
the Court is to remain effective and retain its authority and credibility. Amongst the
various challenges, the following are specifically addressed in the present report:*®

(1)  The very large number (... in 2011) of applications made to the Court.

(i)  The very large, although recently diminished,”” number (..., as of 31 January
2012) of applications pending before the Single Judge formation of the Court.

(iii)  The very large number (..., as of 31 January 2012) of applications pending
before Committees and Chambers of the Court.

(iv)  Relations between the Court and national authorities, which are characterised
by the principle of subsidiarity.

B. THE REFORM PROPOSALS

6. This section of the report presents the CDDH’s approach to the various
proposals in simplified, summary form. For full details, please see the appended issue-
specific reports.

I. Measures to regulate access to the Court

7. The following proposals would regulate access to the Court. They all share a
principal aim of addressing the problem of the very large number of clearly
inadmissible, and even futile or abusive applications.

Fees for applicants to the Court

8. In accordance with its terms of reference, the CDDH has not addressed the
question of principle concerning whether or not introduction of a system of fees
would represent an unacceptable limitation of the right of individual application.
Instead, it has examined the practicality and utility of such a system.

7 See doc. CDDH(2012)R74 Addendum II.

* For the overall picture of the CDDH’s approach to the Convention system as a whole and the other
challenges it faces, see also the CDDH Final Report on measures that result from the Interlaken
Declaration that do not require amendment of the Convention (doc. CDDH(2010)013 Addendum I) and
its Contribution to the Ministerial Conference organised by the UK Chairmanship of the Committee of
Ministers (doc. CDDH(2012)R74 Addendum ...).

¥ For further details, see para. 15.
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9. Certain aspects of a possible system of fees may depend to some extent on the
purpose or vision underlying its introduction. There are at least three possibilities
here, which may overlap: a system intended as a deterrent to discourage clearly
inadmissible applications; a system intended as a penalty for those introducing clearly
inadmissible applications; and a system intended to reflect the fact that many member
States’ highest courts themselves require applicants to pay a fee. >

10.  Whatever the underlying purpose or vision, there is general concern, reflected
also in the Izmir and, to similar effect, Interlaken Declarations, that measures taken to
regulate access to the Court should not prevent well-founded applications from being
examined by it. Certain aspects of a fee system are seen as particularly relevant to
this, as explained in the appended report. A related issue is that of possible inequity or
even discrimination between applicants; again, this issue is explored in detail in the
appended report. In this context, it would be necessary also to consider at what
moment payment of the fee should be required.

11. A further issue is how the fee could be paid. Several possibilities exist,
including by bank transfer, internet, stamp or a combination of these.

12.  The introduction of any system of fees involves reconciling tensions between
competing interests.

(1)  First, between minimising administrative and budgetary consequences, on the
one hand, and minimising possible discriminatory effects, on the other.

(1)  Second, between the competing interests of maximising deterrent effect
against clearly inadmissible applications, on the one hand, and avoiding
discriminatory deterrence of well-founded applications, on the other; with (as
noted above) measures to reduce or avoid such discrimination potentially
involving administrative and budgetary consequences.

13.  In order to illustrate these dilemmas, two possible models are presented,
deliberately situated towards the extremes of a spectrum of possible models: a first,
whose implementation would appear to have lesser administrative and budgetary
consequences; and a second, more complex, but whose impact would appear to be less
discriminatory. The CDDH has not been in a position to undertake a technical
evaluation or cost-benefit analysis, which would be required if the proposal were to be
implemented.

14.  For further details of these models and of the CDDH’s analysis of the overall
issue, please see Appendix ....

Compulsory legal representation

15. It has been suggested that making representation by a lawyer compulsory from
the outset could be an effective and appropriate means of ensuring applicants receive
proper legal advice before filing an application and would increase the quality of

3% It has been suggested that a direct comparison between the situation of national courts and that of the
Strasbourg Court may be inappropriate.
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drafting of applications. It would be consistent with the principle of subsidiarity in so
far as it links directly into the national legal system. The suggestion was made on
condition that any introduction of compulsory representation should be subject to the
setting-up of appropriate legal aid facilities for applicants at national level.

16. The CDDH considers that this proposal, by putting the applicant to a cost,
could present disadvantages similar to those for introduction of a fee: without
provision of legal aid for persons of insufficient means, it would impact the right of
individual application. It was not certain that lawyers succeeded in dissuading clients
from making clearly inadmissible applications, nor did the Court’s statistics show that
applications brought by legally represented persons were proportionally less likely to
be clearly inadmissible than those brought by unrepresented persons. Requiring legal
aid in simple cases would unnecessarily add to procedural costs.

17.  As to the issue of legal aid, the CDDH notes the substantial budgetary
implications for those member States that do not currently provide legal aid to
applicants. It could not be granted without an assessment of the merits of the
application; should legal aid then be refused, there would be a risk of that decision
being challenged before the Court as a violation of Article 34 of the Convention.
Should administration of legal aid instead be conferred on the Court, it would create a
new burden, contrary to the intended objective.

18.  For the above reasons, the CDDH concludes that this proposal would be
problematic. For further details, please see Appendix ....

A sanction in futile cases

19.  The proposal would be to impose a pecuniary sanction in “futile” cases, where
an applicant has repeatedly submitted applications that are clearly inadmissible and
lacking in substance. Although the Court would be unable directly to enforce payment
of the sanction, the applicant would be informed that no further applications would be
processed until the sanction had been paid. There could be a derogation from this
where the further application concerned “core rights” guaranteed by the Convention
(e.g. Articles 2, 3 and 4). A sanction system would not be an alternative to a system of
fees (see above).

20. It has been suggested that such a sanction would seek to reduce the burden of
futile cases, which are manifestly not due for adjudication before an international
court. It would have an educative effect on the applicant concerned and a disciplining
influence on the behaviour of others. It would involve minimal additional
administrative cost and would not deter well-founded applications.

21.  Against the proposal, it has been suggested that a sanctions system would not
be in conformity with the purpose, spirit and even the letter of the Convention. Very
few people engaged in abusive litigation before the Court and did not necessarily
submit only “futile” applications. Such application were in any case already dealt with
simply and were not a major case-processing problem: there may be few opportunities
when a judicial formation might impose a sanction, all the more given that the Court
rarely uses its existing competence to find applications inadmissible for abuse of the
right of individual application. There would inevitably be a cost in terms of financial
and human resources, along with a heavy discretionary burden on the Court when
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deciding who or what case to sanction. The sanction would create inequality between
applicants of different financial means.

22. It was also suggested that there should be a preliminary estimation of the
number of such cases and the extent to which they over-load the role of the Court.
Consideration should also be given to introduction of sanctions for legal
representatives who submit futile applications on behalf of their clients, and/ or for
States that failed to execute judgments in repetitive cases.

23. For further details, please see Appendix ....

Amendment of the “significant disadvantage” admissibility criterion

24.  The proposal would be to amend the “significant disadvantage” admissibility
criterion in Article 35(3)(b) of the Convention, by removing the safeguard requiring
prior due consideration by a domestic tribunal.

25.  In favour of the proposal, it has been argued that the safeguard is unnecessary
in the light of Article 35(1), which requires exhaustion of (effective) domestic
remedies. Indeed, the requirement for “due consideration” sets a higher standard for
cases not involving significant disadvantage to the applicant than for those that do.
There would still be a requirement of examination on the merits if respect for human
rights so requires. The proposal would give greater effect to the maxim de minimis no
curat praetor.>" Tt would reinforce subsidiarity by further relieving the Court of the
obligation to deal with cases in which international judicial adjudication is not
warranted. The right of individual petition would remain intact.

26.  Arguments against include that the proposal would probably have little effect,
given how infrequently the Court has applied the criterion. The Court should be given
more time to develop its interpretation of the current criterion, allowing its long-term
effects to become clearer. The current text was a carefully drafted compromise.
Removing the safeguard would lead to a decrease in judicial protection offered to
applicants. The safeguard in fact underlines the importance of subsidiarity, since State
Parties are required to provide domestic judicial protection.

27.  For further details, please see the report at Appendix ....

Introduction of a new admissibility criterion relating to cases properly considered
by national courts

28. The proposal to introduce a new admissibility criterion relating to cases
properly considered by national courts is intended to address not only the problem of
the very large number of cases pending before Chambers, but also the issue of
relations between the Court and national courts, which should respect the principle of
subsidiarity. An application would be inadmissible if it were substantially the same as
a matter that had already been examined by a domestic tribunal applying Convention
rights, unless that tribunal had manifestly erred in its interpretation or application of
the Convention rights or the application raised a serious question affecting
interpretation or application of the Convention. The proposal could have special
relevance with regard to Convention rights such as those contained in Articles 8 to 11.

3! “The Court does not concern itself with petty affairs.”

38



29. It is argued that the proposal emphasises the subsidiary nature of the judicial
control conducted by the Court and the idea that the Court should not act as a fourth
instance. The exceptions would still allow the Court to exercise its supervision. The
proposal builds on principles already found in the Court’s case-law. Such codification
of the existing principle that the Court is not a “fourth instance” would allow clearer
and more transparent guidelines for the Court in applying it. The new criterion could
encourage national courts and tribunals further to apply explicitly the Convention and
the Court’s case-law.

30.  Arguments against were that the proposal would place unacceptable
restrictions on access to the Court and undermine the right of individual petition,
without decreasing the Court’s workload. It would limit the jurisdiction of the Court
and its ability to address gaps in protection of Convention rights. The substantive
application of the Convention by domestic courts is an issue which should be
considered at the merits, rather than the admissibility stage. By limiting the scope of
review to correction of manifest error, the criterion could jeopardise maintenance of
uniform Convention interpretation. The notion of “manifest error” will be difficult to
apply in practice. A finding of “manifest error” in a domestic court decision could
undermine relations between the Court and the national judiciary concerned. There
would be generalised focus on the overall quality of the domestic legal system,
instead of on its treatment of the applicant’s case.

31. It was also suggested that it might be worthwhile to explore additional ways of
conveying the essence of the proposal, notably further elaboration of the doctrine of
margin of appreciation.

32.  For further details, please see the report at Appendix ....
I1. Measures to address the number of applications pending before the Court

33.  The following measures would address in various ways the problems of the
very large numbers of cases pending before both Single Judges, and Committees and
Chambers of the Court.

A filtering mechanism within the European Court of Human Rights/ increasing the
Court’s capacity to process applications

34. At the 73" CDDH meeting (6-9 December 2011), the Registry announced
important new information concerning filtering. It recalled that on 31 August 2011,
the number of cases pending at the Single-Judge level had reached a new high of
101,800. On that same date, the number of applications decided by Single Judges
since the beginning of the year was 21,400. By 30 November, however, the number of
Single-Judge decisions had reached almost 42,100 and the number of pending Single-
Judge cases had, month-by-month, decreased to 94,000. The main reason was a great
increase in the rate of decision-making, achieved thanks to restructuring of the
Registry, reinforcement of the Registry by seconded national judges and continual
simplification of procedure and working methods. The Court considers these results to
be sustainable. Indeed, it has projected that it will be able not only soon to process all
new clearly inadmissible applications within a short period of their arrival, but also,
over the period 2012-2015 and, subject to (so far unspecified) reinforcement of the

39



DH-GDR(2012)R1

Registry’s staff, progressively to resolve all applications currently pending before
Single Judges.

35. Over the course of time, there has been growing concern in the CDDH over
the Court’s increasing backlog of Committee and Chamber cases. While clearly
inadmissible applications subject to filtering are the most numerous, but can be
disposed of quickly, the heaviest part of the case-load consists of cases which cannot
be declared inadmissible without further examination, require a more in-depth
analysis and may lead to a finding of a violation of the Convention. A new filtering
mechanism alone thus cannot free sufficient resources to tackle that part of the
Court’s case-load which is most important from the point of view of both respect for
human rights and the time needed to process it. The CDDH’s concern has been but
heightened by the latest information from the Registry, according to which the time
required for the treatment of Committee and Chamber cases had increased in 2011
compared to 2010.

36. The CDDH’s analysis reflects these circumstances by shifting the emphasis of
its report from possible measures to increase the Court’s filtering capacity to possible
measures to increase the Court’s capacity to process applications generally. In
accordance with its terms of reference, it nevertheless presents detailed analysis of
and proposals for a new filtering mechanism requiring amendment of the Convention,
on the understanding that recent developments appear to suggest that such proposals
need not be given immediate effect. In this connection, the CDDH notes that it is
unlikely that any new filtering mechanism, given that its introduction would require
entry into force of an amending protocol to the Convention, could come into effect or,
at least, have yet had any great impact by the envisaged date of 2015 for resolution of
the backlog.

37.  As regards increasing the Court’s general case-processing capacity, in
particular to address Committee and Chamber cases, two proposals have been made.
The first would be to establish a pool of temporary judges, making it possible to
reinforce the Court’s general decision-making capacity — all the functions of regular
judges, other than sitting on the Grand Chamber or Plenary Court — when necessary.
The second would be a variant on the “new category of judge” proposal for a new
filtering mechanism (see further below); instead of being devoted primarily to
filtering and secondarily to work on repetitive cases, judges of the new category, who
would be employed for a fixed period of time, would instead be allocated primarily to
work on repetitive cases in Committees. In this respect, it was also mentioned that
increasing the Court’s general case-processing capacity may depend on an increase in
the size of the Registry and the reinforcement of the Registry through secondments.

38. “Filtering” is the expression used to mean the process of issuing decisions on
clearly inadmissible applications. Under Protocol No. 14, it is done by Single Judges,
assisted by experienced members of the Registry known as Non-judicial
Rapporteurs.’? Proposals aimed at enhancing filtering are intended to address the
problem of the very large backlog of applications pending before Single Judges, and
to allow the existing judges to devote all, or at least most of their working time to
more important cases.

32 Qee article 27 of the Convention.
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39. The CDDH proposes three options for a new filtering mechanism, all of which
would require amendment of the Convention: (i) authorising experienced Registry
lawyers to take final decisions on clearly inadmissible applications; (ii) entrusting
filtering to a new category of judge; and (iii) a combined option, with specific
members of the Registry given the competence to deal with applications that have
been provisionally identified as clearly inadmissible for purely procedural reasons
under Article 35(1) and (2) of the Convention and a new category of filtering judge
created to deal with cases provisionally identified as inadmissible under Article
35(3).” In both options involving a new category of judge, the CDDH considered that
such judges could also sit on three-judge Committees to deal with repetitive cases.**
In this respect, the proposals could be seen as relevant to increasing the Court’s
general case-processing capacity.

40.  Any measure to increase the Court’s capacity, whether for filtering or general
case-processing, that involves either additional Registry staff, additional judges or
both will obviously have budgetary consequences.

41.  For further details, please see the report at Appendix ....

The “sunset clause” for applications not addressed within a reasonable time

42. The proposal is based on the premise that it is not realistic to expect the Court,
using current resources and working methods, to be able to give a prompt, reasoned
judicial decision to every application. Under the proposal, an application could be
automatically struck off the Court’s list of cases a set period of time after it was first
made, unless during that period the Court had notified the case to the Government and
invited it to submit observations.

43. It has been argued that the proposal would work in harmony with the Court’s
prioritisation policy, which, with a large backlog of applications, would mean that
large numbers of applications would remain pending before the Court with no realistic
prospect of being resolved either within a reasonable time or at all. The proposal is
intended to cover those cases that fall into the lowest priority categories, releasing the
Court from having to issue individual decisions on each application and thereby
freeing resources to deal with more serious complaints. Applicants would be informed
of the outcome of their case more quickly than at present.

44.  Arguments raised against the proposal are that an automatic strike-out of cases
without any judicial examination would be incompatible with the idea of access to
justice and the right of individual petition. There would be no guarantee that only
lowest priority category cases would be affected; well-founded applications could also
be affected. Decisions giving no reason for why an application is ill-founded would

33 Article 35(1) of the Convention sets out the admissibility criteria on exhaustion of domestic remedies
and the six-month rule; Article 35(2) of the Convention excludes applications that are anonymous, or
that have already been examined by the Court or submitted to another international mechanism. Article
35(3) of the Convention excludes applications that are incompatible with the Convention, manifestly
ill-founded or an abuse of the right of individual petition, or that do not involve significant
disadvantage for the applicant.

3 “Repetitive cases” in this sense refers to those that are dealt with by three-judge Committees in
accordance with well-established case-law of the Court (see Article 28).

41



DH-GDR(2012)R1

fail to deter future ill-founded applications. There would be no relief of the Registry
since it would remain responsible for triage.*> A sunset clause could harm the Court’s
authority. The proposal could have adverse effects, in that it could induce the Court to
devote more of its capacity to adjudicating less important cases. The proposal also
fails to take account of recent developments (see para. 34 above).

45.  For further details, please see Appendix ....

Conferring on the Court a discretion to decide which cases to consider
46. Under this proposal, an application would not be considered unless the Court
made a positive decision to deal with the case.

47. In its favour, it is argued that it would make the Court’s judicial task more
manageable and allow all applications to be processed to a conclusion in a reasonable,
foreseeable time. By allowing the Court to focus on highest priority cases, it would
contribute to ensuring high-quality, consistent case-law. It would formalise the
Court’s existing prioritisation policy, without necessarily excluding the right of
individual petition. It is uncertain that other proposals alone would suffice and
unlikely that they would without additional resources; this proposal would then
provide an alternative.

48. Arguments expressed against include that it would radically change the
Convention system and restrict the right of individual application by removing the
right to a judicial decision. It offers a solution with respect to new application, when
other solutions might suffice, but none for the existing backlog. It presupposes a high
level of national implementation of the Convention that is not so far universally
realised. It would not reduce the workload of the Registry, which would still have to
analyse applications and provide information to the judges.

49.  For further details, please see Appendix ....
II1. Measures to enhance relations between the Court and national courts

Extending the Court’s jurisdiction to give advisory opinions’®

50. A proposal has been made to extend the Court’s jurisdiction to give advisory
opinions, which would aim at reducing the backlog of applications pending before
Committees, enhancing relations between the Court and national courts and
reinforcing subsidiarity. The proposal features the following characteristics:

(i) A request for an advisory opinion could only be made in cases revealing a
potential systemic or structural problem (an alternative proposal would

3% “Triage” consists of an initial screening of applications and their provisional assignment to the
different judicial formations. Under the Court’s new working methods, it now also incorporates,
wherever possible, the preparation of draft Single Judge decisions on clearly inadmissible applications.
% The Court’s current jurisdiction to give advisory opinions is governed by Article 47 of the
Convention. It is limited to requests from the Committee of Ministers on legal questions concerning the
interpretation of the Convention and the Protocols thereto, excluding questions relating to the scope of
the rights of freedoms contained therein or any other question which the Committee of Ministers might
have to consider in consequence of any proceedings as could be instituted in accordance with the
Convention.
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limit requests to cases concerning the compatibility of domestic law with
the Convention).

(1)) A request could only be made by a national court against whose decision
there is no judicial remedy under national law.

(ii1)) It should always be optional for the national court to make a request.

(iv)  The Court should enjoy full discretion to refuse to deal with a request,
without giving reasons.

(v)  All States Parties to the Convention should have the opportunity to submit
written submissions to the Court on the relevant legal issues.

(vi)  Requests should be given priority by the Court.

(vil)  An advisory opinion should not be binding for the State Party whose
national court has requested it.

(viii)  The fact of the Court having given an advisory opinion on a matter should
not in any way restrict the right of an individual to bring the same question
before the Court under Art. 34 of the Convention.

(ix)  Extension of the Court’s jurisdiction in this respect would be based in the
Convention.

51.  General arguments in favour of the proposal include that it could contribute to
decreasing the Court’s work-load in the medium- and long-term; allow the Court to
give clear guidance on numerous potential cases bringing forward the same question;
allow for a clarification of the law at an earlier stage, increasing the chances of the
issue being settled at national level by providing national courts with a solid legal
base for deciding the case; and could reinforce the principle of subsidiarity by
underlining the primary responsibility of the national court, enhancing the authority of
the Court and its case-law in the member States whilst fostering dialogue between the
Convention mechanism and domestic legal orders.

52.  Arguments against the proposal include that it lacks clarity and may be
unsuitable to the specificities of the Convention mechanism; would increase the
Court’s workload by creating a new group of cases which the Court may have
difficulty in absorbing satisfactorily; is unnecessary, since the Court already has many
cases revealing potential systemic or structural problems; would cause additional
work for national courts and introduce a delay into national proceedings; would put
the Court’s authority in question if the opinion were not followed; and may create
conflicts of competence between national constitutional courts and the Court.

53.  As to specific aspects of the proposal, there was broad agreement (assuming
the proposal were adopted) on points (i) (either the original proposal or the
alternative), (ii) (with the possible addition of the Government), (iii), (vi) and (ix) of
paragraph 50 above. In addition, there was broad agreement that the Government of
the State of which a national court or tribunal had requested an advisory opinion

43



DH-GDR(2012)R1

should be able to intervene; that the relevant national authority may only request an
advisory opinion once the factual circumstances had been sufficiently examined by
the national court; that the relevant national authority should provide the Strasbourg
Court with an indication of its views on the question; that the competence to deliver
advisory opinions should be limited to the Grand Chamber; and that there could be
scope for flexibility by making it optional for States Parties to submit to an extension
of the Court’s jurisdiction to give advisory opinions.

54. If this proposal is retained in principle, some aspects on which there is no
broad agreement would have to be clarified further, notably: the extent to which the
Court should take account of the factual circumstances giving rise to the request for
an advisory opinion; whether the Court should have discretion to refuse requests;
whether it should give reasons for any refusal; whether other interested actors,
including other States Parties, should be able to intervene; the effects of the advisory
opinion in the relationship between the Court and the requesting national authority,
including whether or not it be binding on the latter; and whether there should be
limitations on the right of an individual to bring the same legal issue before the Court
under Article 34 of the Convention.

55. For further details, please see Appendix ....

C. FINAL CONSIDERATIONS RELEVANT TO DECISIONS ON THE
AMENDMENT PROPOSALS

56. The CDDH considers that the situation outlined in paragraph 5 above calls for
rapid and decisive action, some of which will require amendments to the Convention.
When preparing any new protocol, past experience should be taken into account:
following the 2000 Rome Conference, work leading up to Protocol No. 14 took four
years, with a further six between its being opened for signature and entering into
force; and work on many of the current proposals began in 2006, with the Report of
the Group of Wise Persons, although it should be noted that progress was delayed
pending entry into force of Protocol No. 14. Furthermore, while there has not yet been
a comprehensive evaluation of the effectiveness of Protocol No. 14, additional reform
measures are necessary for both the medium- and long-terms. If it is decided to start
negotiating a new amending protocol, a sufficiently forward-looking approach should
be adopted to provide effective and enduring solutions.

57. The CDDH notes that budgetary issues must be addressed, notably with
respect to certain of the above proposals. Although it has not been in a position to
conduct this exercise itself, it has undertaken a preliminary analysis of certain
budgetary issues relevant to the proposals to introduce fees for applicants (see
Appendix ..., paras ...) and for a new filtering mechanism/ increasing the Court’s
capacity to process applications (see Appendix ..., paras ...). It may be considered
necessary to examine these issues further before final decisions are taken. (See also
the CDDH’s Contribution to the Ministerial Conference organised by the UK
Chairmanship of the Committee of Ministers for further consideration of budgetary
issues.)

58.  The CDDH recalls that certain of the proposals deliberately contain elements
of flexibility, which might facilitate their acceptance, implementation, and
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combination as part of an overall package. These include notably the suggestion that a
new filtering mechanism could be introduced on a contingency basis and that
extension of the Court’s jurisdiction to give advisory opinions need not be accepted
by all States Parties but could instead be optional.”’ It also notes that amendment
measures could be introduced alongside and in combination with non-amendment
measures, recalling its earlier Final Report on these latter issues. Equally, decisions on
measures to be implemented immediately could be taken at the same time as initiating
preparatory work on reforms that may only be implemented further into the future.

59. The proposals contained in this report are in principle not mutually exclusive.
Only that to confer a discretionary power on the Court to decide which cases to
consider could make some of the other proposals concerning access to the Court
redundant, since the latter are based on the premise that the Court would continue to
deliver decisions on all admissible applications. Similarly, a system of fees would
make little sense for a Court with such a discretionary power.

60. The CDDH would underline that the present report is essentially intended to
respond to the specific terms of reference given to the CDDH by the Committee of
Ministers. As noted above, however, the CDDH has also prepared a Contribution to
the United Kingdom Conference, which will address broader issues. An overall
package of measures to reform the Convention system as a whole could therefore be
composed of elements taken from both documents, along with the CDDH’s earlier
report on measures not requiring amendment of the Convention. Finally, the CDDH
considers that with the present report, it has fulfilled the relevant terms of reference
given to it by the Committee of Ministers.

37 This could conceivably take various forms, e.g. an optional part of an amendment protocol or an
additional protocol entering into force following a limited number of ratifications.
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Appendix VI

DRAFT CDDH Contribution
to the Ministerial Conference organised by
the United Kingdom Chairmanship of the Committee of Ministers®®

A. INTRODUCTION
I. The role of the Steering Committee for Human Rights

1. The United Kingdom Chairmanship of the Committee of Ministers is
organising a Ministerial Conference on reform of the European Court of Human
Rights (“the Court”). The conference is expected to agree on a package of reform
measures by means of a Declaration. The Declaration will provide the basis for
decisions of the Committee of Ministers, to be adopted at its Ministerial Session on 14
May 2012. These measures are expected to include proposals for reform which will
require amendments of the Convention.

2. The Steering Committee for Human Rights (“the CDDH”) has been asked to
provide a written contribution to this Ministerial Conference.

3. The CDDH has been closely involved in the process of reform of the European
Convention on Human Rights (“the Convention”) and the Court for many years,
notably since the 2000 Rome Conference. In December 2009, it gave an Opinion on
the issues to be covered by the Interlaken Conference.” Subsequently, it has
contributed to the Interlaken Process by adopting a series of reports on reform issues,
including a Final Report on measures that do not require amendment of the
Convention.* Most recently and alongside the present document, it has adopted a
Final Report on specific proposals for measures requiring amendment of the
Convention. For the overall picture of the CDDH’s position on reform of the Court
and Convention system, the present document should be read alongside these two
Final Reports.

II. The structure and content of the CDDH’s Contribution

4. This Contribution should be understood in the context of the CDDH’s vision
of the purpose of the Convention system. The Convention exists to protect human
rights. This is best achieved when States fulfil their legal obligations to respect the
rights set out in the Convention or, where a violation has occurred, quickly and
effectively resolve it at a national level. The function of the Court is to provide a
binding interpretation of the Convention, and to act as a safeguard for violations that
have not been remedied at the national level. For every application that it receives,
however, the Court should be able to respond to it efficiently, effectively and within a
reasonable time; where the Court does find a violation, the judgment should be

3 The present document contains the text as adopted by the DH-GDR at its 1 meeting (17-20 January
2012), along with written proposals for further revision (struck out for deletions, bold for additions)
received subsequently, in accordance with decisions taken at the meeting.

* See doc. CDDH(2009)019 Addendum I.

“ See doc. CDDH(2010)013 Addendum I.

46



implemented fully and rapidly. States should ensure that the Court is needed to
resolve as few applications as possible.

5. The Contribution focuses on the following five themes, which the United
Kingdom intends to address in the draft Declaration that should be adopted at the
Conference:
- national implementation of the Convention, including execution of Court
judgments;
- the clarity and consistency of Court judgments and the nomination of
candidates for judge at the Court;
- the role of the Court and its relations with national authorities, to strengthen
subsidiarity;
- the efficiency and effectiveness of the Court;
- long-term thinking on the Court and the Convention.
In addition, the UK Chairmanship intends to provide the Court with political support
from the Committee of Ministers for the measures it is already taking to prioritise and
better manage its workload, and to provide a wide margin of appreciation to member
states’ authorities in its judgments.*!

6. This contribution also deals with general issues affecting the scope of reform
proposals, such as the right of individual petition and budgetary issues. In addition to
the earlier CDDH reports mentioned in paragraph 3 above and the documents and
sources cited therein,* the contents of this Contribution take account of the report of
the Wilton Park Conference “2020 Vision for the European Court of Human Rights”,
held under the UK Chairmanship on 17-19 November 2011.* They also reflect a
desire to seek coherence between short- and medium-term proposals, on the one hand,
and a long-term vision for the Court and Convention system, on the other.

B. PROPOSALS RELATING TO THE CONFERENCE THEMES

7. The CDDH’s Final Report on specific proposals for measures requiring
amendment of the Convention (“the Final Report”) sets out proposals for reform

' See the “Priorities of the UK Chairmanship” at
https://wcd.coe.int/com.instranet.InstraServlet?Index=no&command=com.instranet. CmdBlobGet&Inst
ranetlmage=1955617&SecMode=1&Docld=1809496&Usage=2

2 The CDDH recalls in particular the various relevant events held by successive Committee of
Ministers Chairmanships, including the High-level Seminar on reform of the European human rights
system (Norwegian Chairmanship, 18 October 2004); the Workshop on improvement of domestic
remedies with particular emphasis on cases of unreasonable length of proceedings (Polish
Chairmanship, 28 April 2005), along with the subsequent seminars organised by the Polish authorities
in Warsaw; the Colloquy on future developments of the Court in the light of the Wise Persons’ Report
(San Marinese Chairmanship, 22-23 March 2007; the Regional Conference on the role of Supreme
Courts in the domestic implementation of the Convention (Serbian Chairmanship, 20-21 September
2007); the Seminar on the role of government agenda in ensuring effective human rights protection
(Slovak Chairmanship, 3-4 April 2008); the Colloquy “Towards stronger implementation of the
Convention at national level” (Swedish Chairmanship, 9-10 June 2008); the Round Table on the right
to trial within a reasonable time and short-term reform of the European Court of Human Rights
(Slovenian Chairmanship, 21-22 September 2009); the Conference on strengthening subsidiarity:
integrating the Court’s case-law into national law and judicial practice (Chairmanship of The former
Yugoslav Republic of Macedonia, 1-2 October 2010); and the International Conference on the role of
prevention in encouragement and protection of human rights (Ukrainian Chairmanship, 20-21
September 2011).

* http://www.wiltonpark.org.uk/en/reports/?view=Report&id=712127982
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measures requiring amendment of the Convention. This section of the Contribution
presents those measures, along with other proposals, in relation to the five themes
identified for the Ministerial Conference. The UK Ministerial Conference should
further examine and, as appropriate, endorse those proposals, along with additional
elements from amongst the other measures outlined below.

I. National implementation of the Convention and execution of Court judgments

8. The Interlaken Process has focused primarily on the Convention’s Strasbourg-
based control mechanism, with relatively little attention given to national
implementation of the Convention. Effective implementation of the Convention at
national level is, however, the biggest challenge the system faces today. Apart from
being a legal obligation incumbent on all States Parties to the Convention and
fundamental to the principle of subsidiarity, stronger national implementation would
contribute greatly to relieving the Court’s case-load, including notably of repetitive
cases. Between 2000 and 2010, the Committee of Ministers addressed seven
recommendations to member States on national implementation.44 These
recommendations are also sources of inspiration for the execution of Court’s
judgments.

9. The following proposals requiring action primarily by member States — some
of which appeared also in the Interlaken and Izmir Declarations, whose
implementation is currently under preliminary review, but all of which remain
relevant and urgent — should be further considered:

(1) increasing national authorities’ awareness of Convention standards and
ensuring their application;

(i)  ensuring that training for public officials involved in the judicial system and
law enforcement includes relevant information on the Convention and the
Court’s case-law;

(iii)  ensuring the existence of national human rights institutions,*’ which can play a
role in legal education and public information campaigns — also a
responsibility of governments — as well as monitoring and reporting on
national compliance with Court judgments;

(iv)  improving the provision of information on the Convention — notably the scope
of its protection, the jurisdiction of the Court and the admissibility criteria — to

* Namely Recommendations No. R (2000) 2 on the re-examination or reopening of certain cases at
domestic level following judgments of the European Court of Human Rights, Rec (2002) 13 on the
publication and dissemination in the member states of the text of the European Convention on Human
Rights and of the case-law of the European Court of Human Rights, Rec (2004) 4 on the European
Convention on Human Rights in university education and professional training, Rec (2004) 5 on the
verification of the compatibility of draft laws, existing laws and administrative practice with the
standards laid down in the European Convention on Human Rights, Rec (2004) 6 on the improvement
of domestic remedies, CM/Rec (2008) 2 on efficient domestic capacity for rapid execution of
judgments of the European Court of Human Rights and CM/Rec (2010) 3 on effective remedies for
excessive length of proceedings.

* Such institutions should satisfy the Paris Principles relating to the Status of National Institutions: see
United Nations General Assembly Resolution 48/134 of 20 December 1993.
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V)

(vi)

(vii)

(viii)

(ix)

x)

(xi)

10.

potential applicants (see also the Secretary General’s report, doc.
SG/Inf(2010)23final);

introducing systematic review of the Convention-compatibility of draft
legislation, with reasoned government certification subject to detailed scrutiny
by parliament;

introducing new domestic legal remedies, whether of specific or a general
nature. The recent proposal for a general domestic remedy*® as well as the
possibility of drawing up non-binding Committee of Ministers’ instruments in
relation to specific areas in which existing domestic remedies are ineffective,
as mentioned in the Final Report on non-amendment measures, should be
further examined in the near future, notably on the basis of the CDDH’s
forthcoming review of national implementation of relevant parts of the
Interlaken and Izmir Declarations;

ensuring review of the implementation of recommendations adopted by the
Committee of Ministers to help States Parties to fulfil their obligations;

ensuring full and rapid execution of Court judgments (see further below);
taking into account the Court’s developing case-law with minimal formality,
with a view to considering the conclusions to be drawn from judgments

finding violations of the Convention by another State;

contributing to translation into national language(s) of the Court’s judgments
and Practical Guide on Admissibility Criteria;

contributing to the Human Rights Trust Fund.’

The Council of Europe should continue in its crucial role of assisting and

encouraging improved national implementation of the Convention, in accordance with
the principle of subsidiarity, as well as through the process of supervision of
execution of Court judgments.

11.

The Council of Europe’s technical cooperation programmes should be

strengthened, in particular through:

(1)
(i)

(iif)

increased funding;

improved targeting and co-ordination of other existing Council of Europe
mechanisms, activities and programmes;

closer co-operation between the Council of Europe and the European Union in
defining priorities for and implementing joint programmes;

% See doc. DH-GDR(2011)028. The DH-GDR decided that the proposal did not fall to be examined in
detail in the context of its Final Report, since it did not imply amendment of the Convention.
" For further details of the Human Rights Trust Fund, see

http://www.coe.int/t/dghl/humanrightstrustfund/default _en.asp.
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(iv) a more country-specific approach, linking specific programmes to the
execution of Court judgments (including notably pilot or other judgments
revealing structural or systemic problems);

(v) considering making co-operation programmes obligatory in certain
circumstances (e.g. in connection with the execution of specific Court
judgments).

12. Under Articles 46 and 39 of the Convention respectively, the Committee of
Ministers supervises the execution of judgments and friendly settlements, in
accordance with the principle of subsidiarity. The Committee of Ministers has
recently reformed its procedures through introduction of a new “twin-track™ approach,
in order to improve the prioritisation of cases subject to its supervision.”® Further
developments in the Committee of Ministers’ supervision activities relate to
introduction of effective domestic remedies; the prompt presentation, where required,
of action plans on the execution of specific judgments; and targeted assistance
activities including legal advice, training and information sharing.

13. The Conference could invite the Committee of Ministers to consider the
following proposals that have been made in different contexts to enhance further its
authority and competence, including:

(i)  more discussion of strategic/ systemic issues;

(i)  accelerate the execution of pilot judgments;

(i)  inviting the relevant minister to participate in the Committee of Ministers
when supervising the execution of specific judgments;

(iv)  greater application of pressureineladingin-the form-of sanetions; [TURKEY]
on States that do not execute judgments, including notably those relating to
repetitive cases and serious violations of the Convention;

(v)  a co-operative approach involving all relevant parts of the Council of Europe
in order to present possible options to a State Party required to remedy a
structural problem revealed by a Court judgment;

(vi)  continuing to increase transparency of the process, to facilitate exchange of
information with national human rights institutions and civil society in relation
to structural problems and general measures aimed at ensuring non-repetition
of violations;

(vii)  providi

expertbody. [TURKEY]

14. Other proposals relating to execution of Court judgments which the
Conference could consider addressing include:

* According to the “twin-track” approach, all cases are examined under the standard procedure unless,
because of its specific nature, a case warrants consideration under an enhanced procedure. See further
docs. CM/Inf/DH(2010)37 and CM/Inf/DH(2010)45 final.
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(1)  rigorous parliamentary scrutiny of execution of judgments;

(1))  closer involvement of the Parliamentary Assembly, including notably through
its direct relations with the Committee of Ministers, its immediate contacts
with national parliaments responsible for passing relevant legislation and, on
its own account or through its relations with national parliaments, in calling
specific governments to account on fulfilment of their responsibilities
concerning execution of Court judgments;

(iii))  closer involvement of the Commissioner for Human Rights;

(iv)  greater involvement of other Council of Europe monitoring mechanisms (e.g.
Commission for the Prevention of Torture, possibly amongst others) in
supporting the Committee of Ministers’ supervisory activities;

(v)  governments consulting of national human rights institutions and civil society
in relation to action plans on general measures.

15. Certain proposals made, notably at the Wilton Park Conference, would require
the setting up of (a) new Council of Europe mechanism(s). These include the
following:

(1)  setting up a body or office to assist member States in implementing the
Convention and finding relevant technical assistance, including in relation to
execution of judgments;

(i)  introducing a system analogous to the United Nations Human Rights
Council’s universal periodic review, possibly in relation to execution of
judgments.®

16. Finally, the CDDH’s terms of reference for the biennium 2012-2013 require it
to prepare a draft report for the Committee of Ministers containing (a) an analysis of
the responses given by member States in their national reports on measures taken to
implement relevant parts of the Interlaken Declaration, and (b) recommendations for
follow-up. Work pursuant to these terms of reference will also contribute to enhancing
implementation of the Convention at national level.

II. The clarity and consistency of judgments and nomination of candidates for
judge

17. The Interlaken Declaration “stress[ed] the importance of ensuring the clarity
and consistency of the Court’s case-law” and invited the Court to “apply uniformly
and rigorously the criteria concerning admissibility and jurisdiction”. In response, the
Jurisconsult of the Court, with the approval of the Court itself, issued a Note on
Clarity and Consistency of the Court’s Case-law.”” The CDDH has adopted a
Collective Response to the Jurisconsult’s Note, which was sent to the Court’s

4 For further details, see http://www.ohchr.org/en/hrbodies/upr/pages/BasicFacts.aspx.
%0 See doc. # 3197955, 8 July 2010.
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Registrar. This Collective Response may also usefully inform preparations for the UK
Ministerial Conference and is therefore appended to the present Contribution.”’

18. The clarity and consistency of judgments was—is /[GREECE] of primary
importance also for their efficient execution, in particular in cases relating to
important structural problems.

19. The authority and credibility of the Court depend in large part on the quality of
its judges, which in turn depends primarily on the quality of the candidates that are
presented by States Parties to the Parliamentary Assembly for election. The CDDH
has prepared a draft non-binding Committee of Ministers’ instrument on national
procedures for the selection of candidates for the post of judge at the Court,
accompanied by additional explanations and a guide to good practice.”” This draft
now falls to be examined and, if appropriate, adopted by the Committee of Ministers.
The CDDH invites the Conference to call upon member States to implement
fully the Guidelines on the selection of candidates for the post of judge at the
Court, once these are adopted by the Committee of Ministers.
[LIECHTENSTEIN]

20. The CDDH notes that the Committee of Ministers has already decided to
review the functioning of the Advisory Panel after an initial three-year period.” It
might also invite the Parliamentary Assembly to discuss how the work of the Panel
can best interact with the Parliamentary Assembly’s procedures.

III. The role of the Court and its relations with national authorities

21. The Interlaken Declaration invited the Court to “take fully into account its
subsidiary role in the interpretation and application of the Convention”. In response,
the Jurisconsult of the Court, with the approval of the Court itself, issued a Note on
Clarity and Consistency of the Court’s Case-law,”* which also addressed the issue of
subsidiarity. The CDDH’s Collective Response, mentioned in paragraph 1726 above,
may usefully inform preparations for the UK Ministerial Conference and is therefore
appended to the present Contribution.>

22. As reflected in both the Interlaken and Izmir Declarations, the role of the
Court and its relations with national authorities have become important issues in
discussions of the future of the Court and the Convention system. This has led to
various proposals:

(i) allowing the Court to give advisory opinions on request by the highest national
courts in cases revealing potential systemic or structural problems, or
concerning the compatibility of domestic law with the Convention. For further
details of this proposal and the CDDH’s position thereon, see the Final Report
and its appendices;

1 See Appendix ....
>2 See doc. CDDH(2012)R74 Addendum ....

>3 See doc. CM/Del/Dec(2010)1097bis/1.2bE.
>4 See doc. # 3188076, 8 July 2010.

5 Qee Appendix ....
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(i)  introducing a new admissibility criterion, relating to cases properly considered
by national courts. Again, for further details of this proposal and the CDDH’s
analysis thereof, see the Final Report and its appendices;

(iii))  introducing a procedure whereby the Court would send back to the relevant
national court cases that were well-founded but had not been properly
examined by national courts. The CDDH has not examined this proposal in
detail;

(iv)  introducing provisions into the Court’s rules that would allow respondent
Governments to ask for a separate decision on admissibility whenever they can
demonstrate a particular interest in having the Court rule on the effectiveness
of a given domestic remedy, especially in order to avoid the risk of repetitive
cases;

(v)  the Court developing its case-law to require that Convention rights have been
raised formally in domestic proceedings, particularly when the applicant was
at that stage legally represented;

(vi)  that the Court in principle should not take into account subsequent
developments that were not within the subject matter of the national
proceedings.

23.  Another issue raised in the Izmir Declaration was that of indications of interim
measures made by the Court to States under Rule 39 of the Rules of Court. The [zmir
Declaration recalled that the Court was “not an immigration appeals tribunal or a
court of fourth instance” and emphasised that “the treatment of requests for interim
measures must take place in full conformity with the principle of subsidiarity”. It went
on to stress “the importance of States Parties providing national remedies, where
necessary with suspensive effect, which operate effectively and fairly and provide a
proper and timely examination of the issue of risk in accordance with the Convention
and in light of the Court’s case-law”. The CDDH expects to examine this latter aspect
further on the basis of the national reports on implementation of relevant parts of the
Interlaken and Izmir Declarations.

24, The Izmir Declaration also expressed the “expectation that the implementation
of the approach outlined [therein] would lead to a significant reduction in the number
of interim measures granted by the Court, and to the speedy resolution of those
applications in which they are, exceptionally, applied, with progress achieved within
one year [i.e. by April 2012]. The Committee of Ministers is invited to revert to the
question in one year’s time”. The latest figures from the Court show that between
2010 and 2011, there was a very large decrease in the number of requests granted,
from 1,440 to 326. Information has not been available, however, concerning the
length of proceedings in cases in which the Court applied interim measures, although
the Court Registrar has recently provided information that the number of applications
pending in which Rule 39 has been applied had fallen from 1,553 in August 2011 to
702 in January 2012.°°

%% See doc. DD(2012)21, speaking notes of the Registrar at the meeting of the GT-SUIVLInterlaken,
10/01/12.
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25. The CDDH notes with interest the Court’s recent development of setting clear
time limits for the introduction of any effective remedies to prevent repetitive
applications, which also assists the ongoing execution process.

[26. The CDDH considers that the Government Agents are a very important
element in the Convention system. They not only participate in proceedings before the
Court but also, in the-majority-efsome JUNITED KINGDOM)|] States, are responsible
for coordinating the process of implementation of the Court’s judgments—Tthey or
[UNITED KINGDOM] play a central role in transferring and adapting Convention
standards into domestic law and practice. They are also key interlocutors—as-well-as
[UNITED KINGDOM]| in the dialogue between the Court and national authorities. In
this respect, the CDDH welcomes the Court’s recent involvement of Government
Agents in the process of drafting new Rules of Court.

217. The CDDH therefore invites the Conference to consider strengthening the
status of Government Agents by creating a committee of Agents and facilitating its
meetings. The situation of applicants and their legal representatives could also be
considered in this perspective.]

IV. The efficiency and effectiveness of the Court

28.  The Court is, and has for several years been, confronted with an enormous
workload. This has resulted in very large numbers of cases pending before all of the
Court’s primary judicial formations®’ and, for certain categories of case, very long
periods of time spent waiting for final determination [statistics to be added on the
basis of the Court’s 2011 report]. This is mainly due, on the one hand, to the very
large number of applications made, and on the other, to budgetary, structural and
procedural factors affecting the Court’s handling of those applications, as well as to
its working methods. The Final Report proposes measures both to obtain a reduction
in the number of clearly inadmissible applications and to improve the effectiveness of
the Court’s treatment of applications.

29. The CDDH notes from the outset that the potential scope of proposals
concerning the efficiency and effectiveness of the Court is closely linked to the right
of individual petition. It further notes that many of these proposals also appear to have
budgetary consequences, which would require examination. For further consideration
of these issues, see especially Section C below.

30.  The Final Report considers various proposals intended to regulate access to the
Court and thereby reduce the number of clearly inadmissible applications. These
include:

(i) introducing a system of fees for applicants to the Court;

(i)  making legal representation compulsory for applicants from the outset of
proceedings;

°" In other words Single Judges, Committees and Chambers, the Grand Chamber having jurisdiction
only on relinquishment of a case by a Chamber or its referral following a Chamber judgment.
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(111))  introducing a sanction in futile, abusive cases.

31. The Final Report also considers various proposals intended to increase the
Court’s case-processing capacity or to re-evaluate the requirements relating to the
admissibility of applications, as well as to define further the relationship between the
Court and national authorities. These include:

(i)  introducing a new filtering mechanism which would increase the Court’s case-
processing capacity, either by giving certain Registry lawyers competence to
make decisions in clearly inadmissible cases or recruiting a new category of
judge within the Court to deal with them, or a combination of both; with, in
the case of the options involving a new category of judge, such judges also
being competent to sit on Committees;

(1))  establishing a pool of temporary judges who could be appointed for relatively
short periods and would help discharge most of the functions of regular
judges;

(111))  amending the “significant disadvantage” admissibility criterion, which would
increase the number of cases to be declared inadmissible under Article 35 (3)
(b) of the Convention,;

(iv)  introducing a new admissibility criterion relating to cases properly considered
by national courts;” JUNITED KINGDOM]

(v) introducing a “sunset clause” for applications not addressed within a
reasonable time;

(vi)  conferring on the Court a discretion to decide which cases to consider.

32.  For details of all these proposals and the CDDH’s analysis thereof, see the
Final Report and its appendices.

33.  An important contributing factor to the relative period of time a case may
spend pending before a judicial formation is the priority category to which it is
allocated by the Registry under the Court’s recently introduced priority policy.” The
priority policy has done much to allow the Court to focus on the most important and
serious cases (i.e. categories I, I and III), but with the effect of increasing numbers of
cases pending in categories IV (lowest category Chamber cases: potentially well-
founded applications based on Articles other than 2, 3, 4 or 5 (1) of the Convention)
and, especially, V (repetitive, Committee cases). The proposals mentioned in the
preceding paragraph would seek to redress this effect.

atsection-V-below- [UNITED KINGDOM]

> For further details of the Court’s Priority Policy, see
http://www.echr.coe.int/NR/rdonlyres/DB6EDFS5E-6661-4EF6-992E-
F8C4ACC62F31/0/Priority_policyPublic_communication EN.pdf
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34. The question of collective complaints or class actions has been mentioned in
the past, notably at the 2009 Bled Round Table,” but also more recently at the Wilton
Park Conference, where it was suggested that the Commissioner for Human Rights
could play a role in such proceedings. The issue has not, however, since been
examined by the CDDH, even to the extent of being clearly defined. The CDDH also
notes that the Court seems to be developing, in addition to the pilot judgment
procedure, a practice of collecting related complaints together for the purpose of
treating them all in a single judgment.®’ It considers that this practice may merit
further study.

35. It is necessary to distinguish between, on the one hand, measures intended to
achieve a balance between the number of new, incoming applications and the numbers
of judgments and decisions delivered by the Court and, on the other, measures to deal
with the existing backlog of cases, that is cases which have not been decided upon
within a reasonable time.

36.  As far as the existing backlog is concerned, exceptional measures should be
adopted as soon as possible. In this context, the Committee of Ministers could engage
with the Court on how to deal with this situation, including by examining whether
and, if so, to what extent this could be achieved through additional resources.

V. Long-term thinking on the Court and the Convention

37. Even if there is no clear vision at this stage of the future nature and role of the
Court, it should be dealing with a far smaller case-load and delivering fewer
judgments. One proposal for achieving this would be for the Court in future to focus
its efforts on serious or widespread violations, systemic and structural problems and
important questions of interpretation and application of the Convention. The term
“constitutional” has in the past been used to describe such a court, but may not be
appropriate and would in any case need further clarification in this context; however
that may be, the term clearly points towards something whose functioning would be
radically different from that of the current Court.

38.  The recent Wilton Park Conference was intended as an opportunity to reflect
in greater detail on the future nature and role of the Court. Amongst ideas that have
arisen, both there and in other contexts, are the following:

(1) filtering of applications at national level; /GREECE — REVERSE ORDER
OF SUB-PARAGRAPHS (i) & (ii)]

(i)  giving the Court discretion to choose which cases to consider, with the result
that an application would not be considered unless the Court made a positive
decision to do so (see further in the Final Report): although possibly for

%0 “The right to trial within a reasonable time and short-term reform of the European Court of Human
Rights”, Round table organised by the Slovenian chairmanship of the Committee of Ministers, Bled,
Slovenia, 21-22 September 2009.

' E.g. Gaglione a.o. v. Italy, App. nos. 45867/07 a.o., judgment of 21 December 2010, in which 475
cases concerning excessive length of domestic judicial proceedings were determined in a single
judgment; Lopatyuk a.o. v. Ukraine, App. nos. 903/05 a.o., judgment of 17 January 2008, in which 121
cases concerning non-enforcement of domestic court judgments were determined in a single judgment.
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implementation in the longer-term, /[UNITED KINGDOM] this idea could
also be examined alongside others that imply significant amendments:

s ¢ amplicati onallevel:

(i11))  the Court no longer awarding just satisfaction, particularly if it were no longer
required to adjudicate on all applications made to it;

(iv)  a Court with fewer judges than High Contracting Parties, elected not on behalf
of a certain State, but exclusively on the basis of their professional
competencies, perhaps with officials from Parties not represented on the Court
performing the function of Advocates General;

(v)  embedding the Court more firmly in the institutional framework of the Council
of Europe.

39. The Court’s existing priority policy and the “significant disadvantage”
admissibility criterion introduced by Protocol No. 14 already have the effect of
focussing the Court’s attention towards certain types of case and away from others.
However that may be, it is broadly agreed that any fundamental change of the Court’s
role first requires effective national implementation of the Convention.

40.  Nevertheless, whilst fundamental reform of the Court may be for the longer-
term, [UNITED KINGDOM] it is important to begin reflecting already now upon
how to undertake the process of gradually achieving it. The Ministerial Conference
could take decisions to this effect.

41bis. The long-term vision of the control system should include a reflection on
how to allow for a more efficient and flexible process of amending the
Convention in organizational matters (cf. Interlaken Declaration, para. G). It is
to be noted that this reflection has been pursued by an expert committee (DH-
PS) which is about to complete its terms of reference in 2012. Having regard to
the modalities and difficulties already indentified in the works of the DH-PS, it
seems essential to ensure that the conclusions achieved by the committee
correspond with the views and preferences of State parties on this issue.

41ter. In particular, it might be necessary to _adopt a new approach to the
normative architecture of the system, and notably assuming that a Statute of the
Court adopted by the Committee of Ministers would include organizational
matters, whereas at the same time the State Parties acquire more influence on
procedural solutions as stipulated in the Rules of Court.

41quar. In view of the above, the CDDH invites the Conference to take
position on the modalities of introducing the simplified amendment procedure
and an expected direction of further developments in this area. /POLAND]

C. GENERAL ISSUES AFFECTING THE SCOPE OF REFORM PROPOSALS

I. The right of individual petition and requirement that all decisions be ef-made
by /[UNITED KINGDOM] a judge
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41. During its examination of the various proposals requiring amendment of the
Convention, the CDDH has repeatedly been confronted with certain principles that
appear to set limits to their scope, notably the right of individual petition (or
application) and the requirement that all decisions be of a judge.®”

42. The right of individual petition, as enshrined in Article 34 of the Convention
gives the right to bring an application before the Court to every person, non-
governmental organization or group of individuals claiming to be a victim of a
violation of the Convention, regardless of the substantive merits or procedural
propriety of that application.” The Court has described the right of individual petition

s “a key component of the machinery for protecting the rights” set forth in the
Convention,* which was recognised also in the Interlaken and Izmir Declarations. It
has been suggested that extreme caution should be exercised in proposing limitations
to the right of individual petition.

43. The requirement that all decisions be givenr—efmade by [UNITED
KINGDOM] a judge is often considered an integral part of the right of individual
petition. Whether this requirement is in itself a right under the Convention or not, it is
a feature of the current Convention system, deriving from Articles 27 to 29 of the
Convention, which foresee the decision of a judge for every application. It is
generally acknowledged that the requirement for all decisions be given by a
judge is essential to the effectiveness of the protection provided by the
Convention system and distinguish it from every other international human
rights protection mechanism. /GREECE]

43bis. /GREECE — SEPARATE PARAGRAPH] However that may be, the
Convention’s requirement that such a decision be given is not in practice always
realised. It has been argued that the right of individual petition could be effectively
maintained without the requirement to a decision of a judge in every case.

44. At the same time, they are relevant to the Court’s case-load and to its capacity
to deal with incoming cases within a reasonable time. Beyond a minimum of practical
requirements (essentially, completion of an application form and its submission, along
with supporting documents), there is no impediment to making an application, which
must in turn lead to determination by a judge of the Court. This has the effect that the
Court can be made aware of and given the opportunity, in accordance with its
subsidiary role, to remedy human rights violations suffered by the largest possible
number of victims. The other side of the coin is that it has resulted in a very large
number of applications being made, the majority of which prove clearly inadmissible,
whilst at the same time the number of non-urgent, potentially well-founded cases that
have been awaiting a decision for many years continues to increase.

62 These considerations were raised, for example, in connection with the introduction of a system of

fees for applicants, compulsory legal representation, a sanction in futile, abusive cases, giving certain

Registry lawyers competence to issue decisions in clearly inadmissible cases or introducing a “sunset

clause”.

% The figure of 800 million, being the combined population of all States Parties to the Convention, is

often c1ted as representmg the number of 1nd1v1duals who could brlng applications.Ji-faetone-could—
: pe wotld: [UNITED KINGDOM]

g Mamatkulov & Askarov v Ti urkey, app nos. 46827/99 & 46951/99, Grand Chamber judgment of

04/02/05.
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45. Moreover, the Court is obliged to render a decision of a judge on each and
every one of these applications, even those with no substantive connection to
Convention rights or which fail to satisfy the basic admissibility requirements of
timeliness and exhaustion of domestic remedies. Whilst the Single Judge procedure
introduced by Protocol No. 14 has allowed considerable increases in the Court’s
capacity to issue decisions on clearly inadmissible applications, the number of such
applications pending has nevertheless recently exceeded 100,000. Although this figure
has since fallen, both the in-flow and backlog of such applications remain excessively
high.

46. The requirement for a judicial decision in every case is also relevant to
repetitive cases, which fall to be decided by three-judge Committees applying well-
established case-law of the Court. In most such cases, the cause of the violation is
well-known and the requirements for resolving or remedying it well understood, on
the basis of earlier judgments. With the Court consequently giving low priority to
such cases, there are currently over 13,000 (an increase of 6,000 since 31 January
2010) of them pending before it.

47. It must be underlined that deficient national implementation of the Convention
continues to contribute to the Court’s case-load. Indeed, in the case of repetitive cases,
it is axiomatic that the existence of such cases reflects a national failure to protect
rights, remedy violations and, sometimes, execute Court judgments. Provision of
effective domestic remedies, which could include general remedies, would thus help
reduce the burden on the Court. It has also been suggested that a lack of confidence in
domestic human rights protection mechanisms may contribute to applications being
inappropriately made to the Court.

48. A key aim of the Convention is to create conditions in which the great
majority of complaints are never made to Strasbourg, having been satisfactorily
addressed at national level. By having to provide relief in a large number of isolated,
individual cases, the system may be hindered in affording redress in cases where
whole groups of persons are affected by an the-/AUSTRIA] underlying structural
problem. The Court’s priority should be to deal rapidly and efficiently with admissible
cases that raise new or serious Convention issues. Inadmissible and repetitive cases
should be handled in a way that has minimum impact on the Court’s time and
resources. On the other hand, it has been argued that the correct response to the
Court’s case-load is not to introduce restrictions on the right of individual petition
and/ or the rightte-ajudieial-requirement that all decisions be made by a judge,
[UNITED KINGDOM] but to increase the Court’s case-processing capacity,
including through the provision of additional resources, which has inevitable
budgetary consequences (see paragraphs 50-5349-51 below).

49. In the light of the foregoing analysis, the CDDH invites the Ministerial
Conference to consider the role of the right of individual petition and the requirement
for a decision of a judge in the context of reflections about the long-term future of the
Court.

I1. Budgetary issues
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50.  As noted above, certain proposals have unavoidable budgetary consequences,
in particular those involving recruitment of additional judges (whether for filtering or
general case-processing) and/ or Registry staff (including as necessary to achieve the
Court’s projection of eliminating the backlog of clearly inadmissible cases by 2015).
Indeed, it is unclear whether or to what extent the backlog of pending cases, before
whatever judicial formation, can be resolved without additional resources.

51. Should additional judges be introduced, it would be necessary then either to
decide to which of the Court’s judicial formations they be allocated, or to leave that
decision to the Court, according to its own assessment of its needs. This choice may
have consequences for the potential competences given to such additional judges, and
their competences may in turn be relevant to the appropriate level of remuneration and
thus the budgetary consequences.

52. The Court’s decisions and judgments are, to a greater or lesser extent,
prepared by and thus dependent on the work of its Registry. It is generally accepted
that the Registry is currently operating to its maximum capacity, at least under current
working methods. Whether or not additional judges are introduced, it would be
difficult, therefore, to achieve any significant increase in the Court’s case-processing
capacity without increasing the staff of the Registry. This would, of course, have
budgetary consequences, unless all such reinforcements came in the form of
secondments — which may not be feasible or even desirable. That said, the experience
of the filtering section, even if in part due to its reinforcement by seconded national
judges, shows that there may be scope for further improvements in efficiency. The
Court can only be encouraged to continue to show creativity and determination in its
ongoing efforts to identify and implement such improvements.

53. It is clear that the developments in the capacity of the Court and the Registry
would necessarily have effects on the Committee of Ministers’ capacity to supervise
adequately execution. That could, as a result, imply reinforcement of the Execution
Department.

I11. Conclusions on the right of individual petition and budgetary issues

54.  Taking sections I and II above together, it has been argued that either the
Court is given additional resources; or its jurisdiction must be amended, including
through introducing restrictions on the right to individual petition or the rightte—a
tadieial requirement that all decisions be made by a judge: JUNITED KINGDOM]
or both. It is simply not sustainable, under current circumstances, for the Court to do
everything that the Convention requires it to do. Whilst measures such as, for
example, improved implementation of the Convention at national level or more
efficient Court procedures and working methods may partially alleviate the problem,
it is uncertain — or, at least, there is disagreement on — whether alone, they could ever
be enough.

D. ACCESSION OF THE EUROPEAN UNION TO THE CONVENTION
55.  The future role of the Court cannot be considered in isolation. Following the

entry into force of the European Union (“EU”) Charter of Fundamental Rights and the
rapidly developing fundamental rights case-law of the Court of Justice of the
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European Union, there exists a plurality of sources of human rights law in Europe, at
least for the 27 EU member states. Since the Rome Conference in 2000, the CDDH
has consistently called for coherent application of human rights all over Europe.
Accession by the EU to the Convention will enhance such coherence, ensure full legal
protection for all individuals and foster a harmonious development of the case-law of
the Courts in Luxembourg and Strasbourg.

56. At its extraordinary meeting on 12-14 October 2011, the CDDH transmitted a
report on the elaboration of legal instruments for the accession of the EU to the
Convention, including revised draft instruments elaborated by an informal group of
experts in co-operation with the EU, to the Committee of Ministers for consideration
and further guidance.

57. The CDDH invites the Conference to call for a swift and successful conclusion
to the work on EU accession.

E. GENERAL CONCLUSIONS

[..]

61



