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ection 4: Amendment of the “significant disadvantage” admissibility criterion

Section 1: Increasing the Court’s capacity to process applications

Section 2: Introduction of a “sunset clause”

Extending the Court’s jurisdiction to give advisory opinions



I. Interlaken and Izmir Conferences and the CDDH’s terms of reference

the Ministers’ Deputies on follow



 a simplified amendment procedure for the Convention’s provisions on 







the aim of the final report would not be to present the CDDH’s unanimous 

20 April 2012. For a comprehensive view of the CDDH’s position on 

See Appendix I for the CDDH’s current terms of reference. It should be recalled that, further to the 

Convention’s provisions on organisational issues following its meeting in June 2012. To this end, the 

Ministers’ Deputies on 7 December 2011 extended the terms of reference of the Committee of Exp



be read alongside the CDDH’s Contribution to this conference

’s approach to the various 



States’ highest courts themselves require applicants to pay a fee.

For further details of these models and of the CDDH’s analysis of the overal



ible applications, nor did the Court’s statistics show that 

be to impose a pecuniary sanction in “futile” cases, where 

where the further application concerned “core rights” guaranteed by the Convention 



Amendment of the “significant disadvantage” admissibility criterion

The proposal would be to amend the “significant disadvantage” admissibility 

d, the requirement for “due consideration” sets a higher standard for 

The proposal builds on principles already found in the Court’s case

codification of the existing principle that the Court is not a “fourth instance” wo

“The Court does not concern itself with petty affairs.”



Convention and the Court’s case

without decreasing the Court’s workload. It would limit the jurisdiction of the Court 

uniform Convention interpretation. The notion of “manifest error” will be difficult to 

apply in practice. A finding of “manifest error” in a domestic court decision could 

instead of on its treatment of the applicant’s case.

Court’s capac

Registry’s staff, progressively to resolve all applications currently pending before 

the Court’s increasing backlog of Committee and Chamber cases. While clearly 



Court’s case

human rights and the time needed to process it. The CDDH’s concern has been but 

The CDDH’s analysis reflects these circumstances by shifting the emphasis of 

measures to increase the Court’s filtering capacity to possible 

measures to increase the Court’s capacity to process applications generally. In 

As regards increasing the Court’s general case

reinforce the Court’s general decision –

–

The second would be a variant on the “new category of judge” proposal for a new 

increasing the Court’s general case

“Filtering” is the expression used to mean the process of issuing decisions on 



ing the Court’s general 

Any measure to increase the Court’s capacity, whether for filtering or general 

The “sunset clause” for applications not addressed within a reasonable time

automatically struck off the Court’s list of cases a set period of time after it was first 

It has been argued that the proposal would work in harmony with the Court’s 

“Repetitive cases” in



A sunset clause could harm the Court’s 

In its favour, it has been argued that it would make the Court’s judicial task 

the Court’s existing prioritisation policy, without necessarily excluding the right of 

Extending the Court’s jurisdiction to give advisory opinions

A proposal has been made to extend the Court’s jurisdiction to give advisory 

“Triage” consists of an initial screening of applications and their provisional assign

different judicial formations. Under the Court’s new working methods, it now also incorporates, 

The Court’s current jurisdiction to give 



Extension of the Court’s jurisdiction in this respect would be b

decreasing the Court’s work

Court’s workload by creating a new group of cases which the Court may have 

the Court’s authority in question if the



of the Court’s jurisdiction to give advisory opinions.

on 1) and for a new filtering mechanism/ increasing the Court’s 

(See also the CDDH’



extension of the Court’s jurisdict

composed of elements taken from both documents, along with the CDDH’s earlier 



–





https://wcd.coe.int/ViewDoc.jsp?Ref=CM/Res%282011%2924&Language=lanEnglish&Site=CM&BackColorInternet=C3C3C3&BackColorIntranet=EDB021&BackColorLogged=F5D383


b. a simplified amendment procedure for the Convention’s provisions on 

the implementation of the Interlaken and Izmir Declarations on the Court’s situation;



–

https://wcd.coe.int/ViewDoc.jsp?Ref=CM/Res%282011%2924&Language=lanEnglish&Site=CM&BackColorInternet=C3C3C3&BackColorIntranet=EDB021&BackColorLogged=F5D383


–

–

–

Compilation of contributions to the Court’s 

–

–

member States on the Court’s 

Jurisconsult’s report on the principle of 

istency of the Court’s case

Collective Response to the Court’s 

Jurisconsult’s notes on the principle of 

consistency of the Court’s case

–



paper “Filtering: combined options”

Norway’s views on filtering of applications 

extend the Court’s jurisdiction to give 

–

–

–

Russian Federation’s position on the 

proposal to extend the Court’s jurisdiction 

“2020 Vision for the European Court of 

Human Rights”



27 April 2011 “invites 

applicants…”

the Ministers’ Deputies adopted follow “invited 

decisions by the Committee of Ministers, … to 

advise, setting out … the main practical arguments for and against: on the issue of 

fees for applicants to the European Court of Human Rights…”

member States’ highest courts themselves require applicants to pay a fee, although it 



whether the level of fee would vary depending on the applicant’s country of 

whether there would be exemptions based on the applicant’s means;

Registry’s work load and decreasing the Court’s case

ed applications; figures of up to €50 have been mentioned. In 

t in a fee of, say, €150 (€1,420 average cost per case).



The expert consultant’s study notes that “The amount demanded as a court 

the same State, between different matters. In certain States …, the amounts 

In other States…, the amounts are in some situations 

subject to large increases… Court fees in administrative matters vary 

considerably.”

ant’s country of residence 

regardless of an applicant’s country of 

depending on the applicant’s country of residence,

be cases in which the Court would be required to determine the applicant’s 

The expert consultant’s study notes that “it is possible to imagine a variability 

n the disparity in average standard of living… In practice, 

comparable approach…”

GDR(2011)002 REV., “Study on the possible introduction of a system of fees for 

applicants to the European Court of Human Rights (revised)”, prepared by 

report refers to “state of origin”; it is suggested that this could be confused with the concept of “country 

of origin” used in refugee law, in which case it may not be appr



Exemptions based on the applicant’s means

The fee could be the same regardless of an applicant’s means (financial 

be noted, however, that the expert consultant’s study has not clearly 

challenge an applicant’s eligibility for an exemption, for example by 

context of grants of legal aid. An approach inspired by the Registry’s 

The expert consultant’s study notes that “Numerous States take account … of 

neration from the fee”.



The expert consultant’s study notes that “Exemptions relating to the applicant 

cuniosity] vulnerability.”

The expert consultant’s study notes that “in several States, t

matters…”

exemptions be given to applicants complaining of violations of certain “core rights” guaranteed by the 



(This question is not addressed in the expert consultant’s study.)

The expert consultant’s study notes that “The modalities for the collection of 

greatly from one member State to another.” The study mentions 

also notes that “The collection of fees 

… or public bodies.”

It is suggested that other modalities that are mentioned in the expert consultant’s study



–

No exemptions based on applicants’ means

It would be sufficient as a form of deterrent to ‘futile’ or ill

effect against inadmissible applications and discrimination on the basis of applicants’ 

–

Fee varies according to the applicant’s country of residence



applicants’ means

consequences of exemptions based on applicants’ means or circumstances and of 

“It would appear that the only issue at 



require any amendment of the European Convention.”

–

quire amendment of the Convention, the CDDH had previously stated that “one aspect, yet to 

Court. The CDDH notes that the answer to this question may vary depending on the model” (see doc. 



(1) “information” solution, i.e. letter from the Registry informing the applicant 

fee, or else (2) “formal” solution, either (a) decision of inadmissibility (which 

“that compulsory representation by a lawyer could be an effective 

level.”

their treatment by the Court’s Registry to be accelerated.

GDR(2011)026, “Note on compulsory legal representation of applicants,” European 



applications, even when they appear manifestly inadmissible. The Court’s 

account of the application’s lack of well

clearly contrary to the intended objective of relieving the Court’s 

–

would fall within the Deputies’ invitation to the CDDH “to advise, setting out … the 

the Court.”

CDDH’s report on the proposal.

The German proposal would empower the Court “to charge a fee … where the 

before an international court and … place an undue burden on the Court.” (To avoid 

any confusion, this paper will hereafter employ the term “sanction” rather than “fee”.)

See doc. CM/Del/Dec(2011)1114/1.5, “other” in this context meaning ‘other than a system of fees 

’ (see doc. DH



The sanction would be imposed at the Court’s discretion once pro

rt’s discretion, taking into account the specific features of the individual 

cases where the further application concerned “core rights” guaranteed by the 

applications “lacking in substance,”



A ‘sanctions system’ would not be in conformity with the purpose, spirit and 

imagine that their cases could be considered as “futile.” Inadmissibility is the 

sole “sanction” for a clearly ill

maxim ‘Justice must not only be done, but must be seen to be done’.

problem. Most “abusive” applications involve repetitions of or minor 

–

–

deciding who or what case to ‘sanction’. The Court was under the obligation 

the Court’s decisions in the cases of 



avoid the situation in which possible violations of “core rights” would remain 

the sanction, which would increase the Court’s 

. AMENDMENT OF THE “SIGNIFICANT DISADVANTAGE” ADMISSIBILITY 

The German proposal entails amending the “significant disadvantage” 



“The Court shall declare inadmissible any individual application submitted 

[…]

‘due consideration’ by those domestic remedies. It is peculiar that para

Even in a case where the applicant’s concerns have not been given due 

offered by the European Court of Human Rights. The reference to ‘duly 

’ in the current text of Article 35(3) of the Convention may induce 



significantly to the decrease of the Court’s workload, given the fact that the 

domestic level. The safeguard requiring ‘due consideration’ emphasises this 

f pending applications and the Court’s forecasts for future treatment of 



Court’s case law and consider cases fully 

applicant’s interests against those of another party to proceedings or a general 

failed to apply the Convention and the Court’s case law either properly or at 

tion of the existing principle that the Court is not a ‘fourth 

instance’ would provide an opportunity to establish clearer and more 

’s case

of the “manifestly ill founded” admissibility criterion.

tribunals further to apply (explicitly) the principles underlying the Court’s 

See, for example, the Court’s Practical Guide on Admissibility Criteria, Section IIIA(2) and cases 

of the Guide on “Clear or apparent absence of a violation”, including (a) “No appearance of 

arbitrariness or unfairness”.



Court’s workloa

‘manifest error’.

The notion of a ‘manifest error’ and the delimitation between the two 

rule, might in fact lead to a “pick choose” model (see below).

t’s forecasts for future treatment of 





. INCREASING THE COURT’S CAPACITY TO PROCESS APPLICATIONS

I. Interlaken Declaration and the CDDH’s ad hoc terms of reference

Paragraph 6.c.ii. of the Interlaken Declaration “recommends, with regard to 

tering mechanisms, […] to the Committee of Ministers to examine the setting up of 

” (emphasis added).

nterlaken Declaration “calls upon the Committee of Ministers to consider whether 

repetitive cases could be handled by judges responsible for filtering…”

reference requiring it to “e

filtering mechanism within the European Court of Human Rights […].This part of the 

submitted by 15 April 2011”

and the Court’s forec

profound implications for the CDDH’s response to and interpretation of its terms of 

paragraph i. states that “[The Conference … recommends, with regard to filtering mechanisms,] 

effective filtering.”



–

–

–

–

Judge cases, it has been suggested that less than 11% of the Court’s overall judicial 

As noted above, however, the Court’s new structures and wor

– –

assimilated to the “backlog”. Even in a desired state of equilibri

See the Court’s Analysis of statistics 2010, available on its website. It should be noted that the basis 

figures for “applications pending before a judicial formation” and “applications allocated to a judicial 

formation” would be slightly lower than those currently given for “applications pending” and 

“applications lodged,” respectively, for any given year; the figures for 2005 would thus have been 



–

–

in the resources available to the Court’s Registry. According to the 

The CDDH’s discussion of filtering had over the cou

a growing concern that a more important issue may in fact be the Court’s increasing 

that part of the Court’s case

been argued that the Court’s prioritisation policy has, in effect, left low priority 

ies were “convinced … 

that additional measures are indispensable and urgently required in order to … enable 

uman rights”, 

and the Izmir Declaration, which considered that “proposals … should also enable the 

Court to adjudicate repetitive cases within a reasonable time”.

whether the Registry’s expectations will be realised, there seems a fair prospect that 



to increase the Court’s filtering capacity, to possible measures to increase the Court’s 

In accordance with the CDDH’s terms of reference, th

Registry’s expectations are ultimately not fulfilled and it transpires that other 

g the Court’s general decision

The Court’s overall backlog consists of applications pending before either 

repetitive cases). If efforts are to be made to increase the Court’s capacity to 

determine which part of the Court’s decision

Registry staff alone would be an effective way of increasing the Court’s general 

making capacity. As noted above, the Court’s expectations for dealing with 



improved working methods pioneered in the Registry’s filtering section could liberate 

Even before the Court’s announcemen

Court’s general decision

and disposal decisions (subject to the Court’s budgetary envelope);

–

–

e Court’s needs and their term of office would be considerably shorter 

essential nature of their work would not require that they “possess the qualifications 

competence,” 

he process of selecting appropriate candidates. It would be in the Court’s 



Court’s general decision

The CDDH has not been able also to consider whether the Court’s judicial and 

The CDDH reiterates that the issue of the Court’s general decision

recency of the information concerning the Court’s output of Single Judge decisions 



the impact of the Court’s new working methods fail to meet the Court’s expectations.

inadmissible, thereby eliminating them from the Court’s docket and leaving only 

Filtering is an unavoidable part of the Court’s work. It must be done in any 

to increase the Court’s case

–

They would enhance the Court’s capability to deal efficiently with clearly 

The existing, “regular” judges would be able to concentr

The former figure derives from the Court’s statistics for recent years; the latter is the proportion of 



Court’s needs at a

judges, that is to “declare inadmissible or strike out of the Court’s list of cases an 

on”

“(t)his means that the judge will take such 

”

he Court would appoint such “filtering officials” in the same 

that these “filtering officials”, when sitting as such, should not examine any 

clearly inadmissible cases, including a thorough knowledge of the Court’s 

mechanism, for constant output (unless it is considered that “filtering officials” 

filtering mechanism chosen, in order to increase the Court’s overall output, the 



Court’s Registry (i.e. the Court’s preparatory capacity) will also have to be 

A minimal part of the Court’s resources would be spent on clearly 

Convention’s control mechanism, as instituted by Protocol No. 11. With this option, 

The Court’s decisions should be taken by judges; non

final and the last decision in the applicant’s case, it is important for the 

–

–



factor being that these are “

”

applications inadmissible or strike them out of the Court’s list 



crease the Court’s capacity, whether for filtering or general 

Court’s general case

increasing the Court’s general c



All the above proposals, whether for increasing the Court’s general case

A “SUNSET CLAUSE”

without a substantive response. Following the introduction of the Court’s priority 

off the Court’s list of cases a set period of time after it was 

priority categories of the Court’s pri

The proposal would free the Court’s time to deal with more serious 

The Court’s categories of priority are as follows: I, urgent applications; II, applications raising 

question of general interest; III, applications raising “core rights” (Articles 2, 3, 4 or 5(1) of the 

http://www.echr.coe.int/NR/rdonlyres/AA56DA0F-DEE5-4FB6-BDD3-A5B34123FFAE/0/2010__Priority_policy__Public_communication.pdf
http://www.echr.coe.int/NR/rdonlyres/AA56DA0F-DEE5-4FB6-BDD3-A5B34123FFAE/0/2010__Priority_policy__Public_communication.pdf


–

–

prioritisation policy in this way would optimise the use of the Court’s 

a system could serve as a ‘laboratory’ for the future introduction of a 

“pick choose” model, should that be considered desirable.

the Court’s list of cases without any judicial examination of the complaint, 

t responsible (i.e. a general lack in the Court’s 

al would not help to alleviate the Registry’s workload, since it 



judges has led to substantial changes in the Court’s handling of applications 

not only be a laboratory for a form of “pick

choose” system, it would in effect constitute such a system.

‘decision’ for the purposes of the (n

ng applications and the Court’s forecasts for future treatment of 



The introduction of a ‘pick and choose’ model would make the Court’s 

To a certain extent, the proposal formalises the existing practice of the Court’s 

priority policy. It is thus not as far reaching as it sounds. A ‘pick and choose’ 

ases in the Court’s budget.

stry’s workload, since it will 



t’s forecasts for future treatment of 



EXTENDING THE COURT’S JURISDICTION TO GIVE ADVISORY OPINIONS

and Dutch experts submitted a proposal to extend the Court’s jurisdiction to g

This proposal was taken up in the CDDH’s Opinion on the issues 

of which the Deputies have invited the CDDH “to advise, setting out … the main 

of the Convention, already being considered.”

Izmir Declaration and referred to in the Deputies’ decisions on follow

Extension of the Court’s jurisdiction in this respect would be base

proposal to extend the Court’s jurisdiction to give advisory opinions:

See doc. CM/Del/Dec(2011)1114/1.5, “other” in this context meaning ‘other than a system of fees 

or applicants to the Court’ (see doc. DH



term, the Court’s 

stem) to act on the Court’s advisory opinion, in 

“harm.”

extend the Court’s jurisdiction to give advisory opinions:

It could increase, rather than decrease, the Court’s case

awaited the Court’s advisory opinion. This would be inevitable and would 



–

llowing are main aspects of a possible system extending the Court’s 

or having reservations over any extension of the Court’s jurisdiction to give advisory opinion

Under Article 64 of the American Convention on Human Rights, “The member states of the 

Court.”



only request the Court’s advisory opinion 

Court’s jurisdiction



harmonisation of the Court’s case

Interventions by States would enhance knowledge of the Court’s case

Parties generally and would widen the impact of the Court’s 



court. The “sanction” for non



that the Court’s advisory opinion should not be 


