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An Act relating to Offences against the
Commonwealth

Part |—Preliminary

1 Short title [seeNote 1]

This Act may be cited as tigrimes Act 1914

3 Interpretation
(1) In this Act, unless the contrary intention egrs:

Aboriginal personmeans a person of the Aboriginal race of
Australia.

ACC means the Australian Crime Commission.

associated offenceneans:

(a) in relation to an offence against section 288BeCustoms
Act 1901—an ancillary offence (within the meaning of the
Criminal Cod¢ that relates to the offence; or

(b) in relation to an offence against section1,12, 13 or 14
of theCrimes (Traffic in Narcotic Drugs and Psychotropic
Substances) Act 1996an ancillary offence (within the
meaning of th&€riminal Codé that relates to the offence; or

(c) inrelation to an offence against a law ofta&or
Territory—an offence:

(i) under a provision of a law of that State orritery that
corresponds to a provision of Part 2.4 of @raminal
Code and

(ii) that relates to the offence.

Australian law enforcement officemeans a law enforcement
officer other than a member of a police force, threo law
enforcement agency, of a foreign country.

bail authority means a court or person authorised to grant bail
under a law of the Commonwealth, a State or a tbeyri
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Part | Preliminary

Section 3

child: without limiting who is a child of a person fdret purposes
of this Act, someone is ttehild of a person if he or she is a child
of the person within the meaning of thamily Law Act 1975

child abuse materiahas the same meaning as in Part 10.6 of the
Criminal Code

child pornography materiahas the same meaning as in Part 10.6
of theCriminal Code

Commissionemeans the Commissioner of the Australian Federal
Police.

Commonwealth child sex offenameans:

(a) an offence against any of the following prauis of the

Criminal Code

(i) Division 272 (Child sex offences outside Auwadia);

(i) Division 273 (Offences involving child pornoaphy
material or child abuse material outside Australia)

(iii) Subdivisions B and C of Division 471 (whichneate
offences relating to use of postal or similar ssgsiin
connection with child pornography material, chiliiae
material and sexual activity involving children);

(iv) Subdivisions D and F of Division 474 (whicleate
offences relating to use of telecommunications in
connection with child pornography material, chiliiae
material and sexual activity involving children); o

(b) an offence against section 11.1, 11.4 or ditGeCriminal
Codethat relates to an offence described in parag(apbf
this definition; or

(c) an offence against a provision described nagraph (a) of
this definition that is taken to have been comrditiecause
of section 11.2, 11.2A or 11.3 of tleiminal Code

Note: Part IE also applies as if offences agaiegai other provisions in
force before the commencement of that Part werer@amwvealth

child sex offences: see Schedule 2 toGhienes Legislation
Amendment (Sexual Offences Against Children) Atd.20

Commonwealth offenceexcept in Part IC, means an offence
against a law of the Commonwealth.

Commonwealth officemeans a person holding office under, or
employed by, the Commonwealth, and includes:
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Preliminary Part |

Section 3

(a) a person appointed or engaged undePtimic Service Act

1999

(aa) a person permanently or temporarily emplogete Public
Service of a Territory or in, or in connection withe
Defence Force, or in the Service of a public authamnder
the Commonwealth;

(b) the Commissioner of the Australian Federaldeola Deputy
Commissioner of the Australian Federal Police, &PA
employee or a special member of the Australian i&de
Police (all within the meaning of theustralian Federal
Police Act 1978 and

(c) for the purposes of section 70, a person atibpugh not
holding office under, or employed by, the Commoniiea
Territory or a public authority under the Commonlilea
performs services for or on behalf of the Commortiliga
Territory or a public authority under the Commonitleaand

(d) for the purposes of section 70:

(i) a person who is an employee of the Austraitastal
Corporation;
(i) a person who performs services for or on lfebfathe
Australian Postal Corporation; and
(i) an employee of a person who performs sewvioe or
on behalf of the Australian Postal Corporation.

constablemeans a member or special member of the Australian
Federal Police or a member of the police forceadicp service of
a State or Territory.

controlled substanceneans:

(a) a controlled drug or border controlled drughivi the
meaning of Part 9.1 of theériminal Code or

(b) a controlled plant or border controlled plaithin the
meaning of Part 9.1 of th@riminal Code or

(c) a controlled precursor or border controlledgoirsor within
the meaning of Part 9.1 of tid&ximinal Code

conveyanceéncludes an aircraft, vehicle or vessel.
criminal detentionhas the meaning given by section 45A.

dataincludes:
(a) information in any form; and
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Section 3

(b) any program (or part of a program).

data storage deviceeans a thing containing, or designed to
contain, data for use by a computer.

de facto partnethas the meaning given by thets Interpretation
Act 1901

dentistmeans a dental practitioner within the meaninthef
Health Insurance Act 1973

Deputy Commissionemeans a Deputy Commissioner of the
Australian Federal Police.

federal aspectin relation to an offence against a law of a&tat
of the Australian Capital Territory, has the megniiven by
subsection 3AA(1).

Note: This subsection defin&sateto include the Northern Territory.

federal courtmeans the High Court or a court created by the
Parliament, other than a court of a Territory.

federal criminal detentiorhas the meaning given by section 45A.
federal judicial proceedindias the meaning given by section 31.

have in possessioimcludes having under control in any place
whatever, whether for the use or benefit of thes@eof whom the
term is used or of another person, and althougthanperson has
the actual possession or custody of the thing astjon.

illicit goods means goods the possession of which is a
contravention of a law of the Commonwealth, a State
Territory.

Integrity Commissionehas the same meaning as inltha
Enforcement Integrity Commissioner Act 2006

judicial proceedinghas the meaning given by section 31 (other
than in section 3L).

judicial tribunal has the meaning given by section 31.

law enforcement officemeans any of the following:

(a) the Commissioner of the Australian Federaidepb Deputy
Commissioner of the Australian Federal Police, &fPA
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Section 3

employee or a special member of the Australian i&de
Police (all within the meaning of thustralian Federal
Police Act 1979

(b) a member of the police force of a State oriiawy;
(ba) a staff member of ACLEI,

(c) a member of the staff of the ACC;

(d) an officer of Customs;

(e) a member of a police force, or other law ecdarent agency,
of a foreign country.

medical practitionerhas the same meaning as inlttealth
Insurance Act 1973

member of the staff of the ACBas the same meaning as in the
Australian Crime Commission Act 2002

narcotic goodshas the same meaning as in@hestoms Act 1901

nursemeans a registered nurse within the meaning afldadth
Insurance Act 1973

Official Trusteemeans the Official Trustee in Bankruptcy.

parent without limiting who is a parent of a person the
purposes of this Act, someone (Hdult) is theparentof a person
if:
(a) the adult is legally entitled to, and has tedg of the person;
or

(b) the adult is legally responsible for the dayday care,
welfare and development of the person and hasdirsop in
his or her care.

propertyincludes money and every thing, animate or inatéma
capable of being the subject of ownership.

public authority under the Commonwealtmeans any authority or
body constituted by or under a law of the Commonthea of a
Territory.

gquarter means a period of 3 months ending on 31 January,
30 April, 31 July or 31 October.

Queen’s dominionsncludes a British protectorate and a British
protected State.
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Section 3

relative has a meaning affected by subsection (3).

senior executive AFP employdms the same meaning as in the
Australian Federal Police Act 1979

staff member of ACLEIhas the same meaning as in lthev
Enforcement Integrity Commissioner Act 2006

Stateincludes the Northern Territory.

State offenceaneans an offence against a law of a State or the
Australian Capital Territory.

Territory does not include the Northern Territory.

terrorism offencemeans:
(a) an offence against Subdivision A of Divisidhaf the
Criminal Code or
(b) an offence against Part 5.3 of xéminal Code

terrorist acthas the same meaning as in subsection 100.1(té of
Criminal Code

thing relevant to an indictable offencmeans:
(a) either of the following:

(i) anything with respect to which an indictabféeoce
against any law of the Commonwealth or of a Tenyito
has been committed or is suspected, on reasonable
grounds, to have been committed;

(ii) anything with respect to which a State offertbat has a
federal aspect, and that is an indictable offegzenest
the law of that State, has been committed or is
suspected, on reasonable grounds, to have been
committed; or

(b) anything as to which there are reasonablergietor
suspecting that it will afford evidence as to tbenmission
of any such offence; or

(c) anything as to which there are reasonablengtedor
suspecting that it is intended to be used for tirpgse of
committing any such offence.

thing relevant to a summary offenameans:
(a) either of the following:
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Section 3

(i) anything with respect to which a summary offen
against any law of the Commonwealth or of a Tenyito
has been committed or is suspected, on reasonable
grounds, to have been committed;

(i) anything with respect to which a State offertbat has a
federal aspect, and that is a summary or simpkno#
against the law of that State, has been commiitésl o
suspected, on reasonable grounds, to have been
committed; or

(b) anything as to which there are reasonablergietor
suspecting that it will afford evidence as to tbenmission
of any such offence; or

(c) anything as to which there are reasonablergiefor
suspecting that it is intended to be used for tirpgse of
committing any such offence.

Torres Strait Islandemeans a descendent of an indigenous
inhabitant of the Torres Strait Islands.

(2) In this Act, a reference to a fine includegf@rence:
(a) to a pecuniary penalty other than a pecurpanalty
imposed:
(i) under Division 3 of Part XllII of th€ustoms Act 1901
or

(i) by a pecuniary penalty order, a literary preds order
or an unexplained wealth order made under the
Proceeds of Crime Act 2008r

(iia) by a pecuniary penalty order made undePtoeeeds
of Crime Act 1987or

(i) by a superannuation order made underAbstralian
Federal Police Act 197%r

(iv) by a superannuation order made underGhimes
(Superannuation Benefits) Act 1989

(b) to costs or other amounts ordered to be paidffienders.

(3) For the purposes of this Act, the relatives gierson are taken to
include the following (without limitation):

(a) ade facto partner of the person;

(b) someone who is the child of the person, axtedm the
person is the child, because of the definitioolofd in this
section;
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Section 3AA

(c) anyone else who would be a relative of the@eif someone
mentioned in paragraph (a) or (b) is taken to beative of
the person.

3AA State offences that have a federal aspect

Obiject

(1A) The object of this section is to identify &taffences that have a
federal aspect because:

(a) they potentially fall within Commonwealth lskitive power
because of the elements of the State offence; or

(b) they potentially fall within Commonwealth |stative power
because of the circumstances in which the Staémoéf was
committed (whether or not those circumstances xqueessed
to be acts or omissions involved in committing ofience);
or

(c) the Australian Federal Police investigatingnthis incidental
to the Australian Federal Police investigating #ercce
against a law of the Commonwealth or a Territory.

State offences that have a federal aspect

(1) For the purposes of this Act, a State offemas dederal aspecif,
and only if:
(a) both:
(i) the State offence is not an ancillary offereegl
(i) assuming that the provision creating the &titence
had been enacted by the Parliament of the
Commonwealth instead of by the Parliament of the
State—the provision would have been a valid lathef
Commonwealth; or
(b) both:
(i) the State offence is an ancillary offence tieddtes to a
particular primary offence; and
(i) assuming that the provision creating the iynoffence
had been enacted by the Parliament of the
Commonwealth instead of by the Parliament of the
State—the provision would have been a valid laithef
Commonwealth; or

8 Crimes Act 1914



Preliminary Part |

Section 3AA

(c) assuming that the Parliament of the Commortivéeid
enacted a provision that created an offence pémglike
specific acts or omissions involved in committihg State
offence—that provision would have been a valid tdwthe
Commonwealth; or

(d) both:

(i) the Australian Federal Police is investigatargoffence
against a law of the Commonwealth or a Territond a

(i) if the Australian Federal Police is investiiga, or were
to investigate, the State offence—that investigati
or would be, incidental to the investigation menéd in
subparagraph (i).

Specificity of acts or omissions

(2) For the purposes of paragraph (1)(c), theiipigg of the acts or
omissions involved in committing a State offenctibe
determined having regard to the circumstances iotwime
offence was committed (whether or not those circanmtses are
expressed to be elements of the offence).

State offences covered by paragraph (1)(c)

(3) A State offence is taken to be covered bygragh (1)(c) if the
conduct constituting the State offence:

(a) affects the interests of:
(i) the Commonwealth; or
(i) an authority of the Commonwealth; or
(i) a constitutional corporation; or
(b) was engaged in by a constitutional corporation
(c) was engaged in in a Commonwealth place; or
(d) involved the use of a postal service or otikerservice; or
(e) involved an electronic communication; or
(f) involved trade or commerce:
(i) between Australia and places outside Australia
(iiy among the States; or

(iif) within a Territory, between a State and arfiery or
between 2 Territories; or

Crimes Act 1914



Part | Preliminary

Section 3AA

(g) involved:
(i) banking (other than State banking not extegdiayond
the limits of the State concerned); or

(ii) insurance (other than State insurance nagreging
beyond the limits of the State concerned); or
(h) relates to a matter outside Australia; or
(i) relates to a matter in respect of which aerinational
agreement to which Australia is a party imposegyatibns
to which effect could be given by the creation foéfence
against the domestic laws of the parties to theeagent; or

() relates to a matter that affects the relatioatsveen Australia
and another country or countries or is otherwisalgect of
international concern.

(4) Subsection (3) does not limit paragraph (1)(c)
Definitions
(5) In this section:

ancillary offence in relation to an offence (th@imary offencsg,
means:

(a) an offence of conspiring to commit the primaffence; or

(b) an offence of aiding, abetting, counsellingposcuring, or
being in any way knowingly concerned in, the consiois of
the primary offence; or

(c) an offence of attempting to commit the primaffence.

Commonwealth placéas the same meaning as in the
Commonwealth Places (Application of Laws) Act 1970

conducthas the same meaning as in@réninal Code

constitutional corporationmeans a corporation to which
paragraph 51(xx) of the Constitution applies.

electronic communicatiormeans a communication of information:
(&) whether in the form of text; or
(b) whether in the form of data; or
(c) whether in the form of speech, music or odwamds; or

(d) whether in the form of visual images (animated
otherwise); or
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Section 3A

(e) whether in any other form; or
(f) whether in any combination of forms;
by means of guided and/or unguided electromageegcgy.

engage in conduchas the same meaning as in @raninal Code

Stateincludes the Australian Capital Territory and Nharthern
Territory.

State offencemeans an offence against a law of a State.
Note: Subsection 3(1) defin&sateto include the Northern Territory.

3A Operation of Act

This Act applies throughout the whole of the Casnmealth and
the Territories and also applies beyond the Comneaitv and the
Territories.

3B Arrangements with States, Australian Capital Teritory,
Northern Territory and Norfolk Island

(1) The Governor-General may make arrangementstivt Governor
of a State, the Government of the Australian Chpiaritory, the
Administrator of the Northern Territory or the Admistrator of
Norfolk Island for:

(a) officers of the State or Territory to exergsvers and
perform functions; and
(b) facilities and procedures of the State or it@ny to be made
available;
in relation to the carrying out or enforcement uritiés Act of
orders made under this Act or another Act.

(2) In section 20AB:

(a) areference to a participating State is areefee to a State in
relation to which an arrangement is in force under
subsection (1) of this section; and

(b) areference to a participating Territory:

(i) is a reference to a Territory other than thesthalian
Capital Territory, the Northern Territory or Norfol
Island; and

(ii) if an arrangement is in force under subsec{ib) of this
section in relation to the Australian Capital Temy—
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Section 3BA

includes a reference to the Australian Capital ifcay;
and

(i) if an arrangement is in force under subsatt(l) of this
section in relation to the Northern Territory— indes a
reference to the Northern Territory; and

(iv) if an arrangement is in force under subsec{ib) of this
section in relation to Norfolk Island—includes a
reference to Norfolk Island.

(3) In this section:
orderincludes a sentence.

Statedoes not include the Australian Capital Territorythe
Northern Territory.

3BA Application of the Criminal Code

Chapter 2 of th€riminal Codeapplies to all offences against this
Act.

Note: Chapter 2 of th€riminal Codesets out the general principles of
criminal responsibility.
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Search, information gathering, arrest and relataudeps Part IAA
Preliminary Division 1

Section 3C

Part IAA—Search, information gathering, arrest
and related powers

Division 1—Preliminary

3C Interpretation
(1) In this Part, unless the contrary intentiopegs:

constable assistingn relation to a warrant, means:
(a) a person who is a constable and who is asgistiexecuting
the warrant; or
(b) a person who is not a constable and who has dethorised
by the relevant executing officer to assist in exieg the
warrant.

data held in a computeincludes:
(a) data held in any removable data storage ddéeide time
being held in a computer; or
(b) data held in a data storage device on a caanpetwork of
which the computer forms a part.

emergency situationin relation to the execution of a warrant in
relation to premises, means a situation that tleewing officer or
a constable assisting believes, on reasonable gspunvolves a
serious and imminent threat to a person’s lifejthem safety that
requires the executing officer and constables @3gito leave the
premises.

evidential materialmeans a thing relevant to an indictable offence
or a thing relevant to a summary offence, includingh a thing in
electronic form.

executing officer in relation to a warrant, means:
(a) the constable named in the warrant by thérigafficer as
being responsible for executing the warrant; or
(b) if that constable does not intend to be preakethe execution
of the warrant—another constable whose name has bee
written in the warrant by the constable so named; o
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Division 1 Preliminary

Section 3C

(c) another constable whose name has been wirit e
warrant by the constable last named in the warrant.

frisk searchmeans:

(a) a search of a person conducted by quicklyingnthe hands
over the person’s outer garments; and

(b) an examination of anything worn or carriectfoy person
that is conveniently and voluntarily removed by geeson.

issuing officer, in relation to a warrant to search premises or a
person or a warrant for arrest under this Partnsiea

(a) a magistrate; or

(b) ajustice of the peace or other person emplaya court of a

State or Territory who is authorised to issue deararrants
or warrants for arrest, as the case may be.

magistrate in sections 3ZI, 32J, 3ZK, 3ZN and 3ZQZB, has a
meaning affected by section 3CA.

offencemeans:

(a) an offence against a law of the Commonweailithef than
theDefence Force Discipline Act 1982r

(b) an offence against a law of a Territory; or
(c) a State offence that has a federal aspect.

ordinary searchmeans a search of a person or of articles in the
possession of a person that may include:

(a) requiring the person to remove his or her cvat, coat or
jacket and any gloves, shoes and hat; and

(b) an examination of those items.

police stationincludes:
(a) a police station of a State or Territory; and
(b) a building occupied by the Australian Fedétalice.

premisesncludes a place and a conveyance.

recently used conveyangcm relation to a search of a person,
means a conveyance that the person had operatedupied at
any time within 24 hours before the search comnance
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seizable itemmeans anything that would present a danger to a
person or that could be used to assist a persesctpe from
lawful custody.

serious offenceaneans an offence:
(a) that is punishable by imprisonment for 2 yearmore; and
(b) that is one of the following:
(i) a Commonwealth offence;
(i) an offence against a law of a State thatdéderal
aspect;

(iii) an offence against a law of a Territory; and

(c) thatis not a serious terrorism offence.

serious terrorism offenceneans:
(a) aterrorism offence (other than offence agaiastion 102.8,
Division 104 or Division 105 of th€riminal Codé; or
(b) an offence against a law of a State:
(i) that has a federal aspect; and
(ii) that has the characteristics of a terroridfercce (other
than such an offence that has the characteridt@as o
offence against section 102.8, Division 104 or
Division 105 of theCriminal Codg; or
(c) an offence against a law of a Territory thes the
characteristics of a terrorism offence (other thiach an
offence that has the characteristics of an offegaénst
section 102.8, Division 104 or Division 105 of Beaminal
Code.

strip searchmeans a search of a person or of articles in the
possession of a person that may include:
(a) requiring the person to remove all of his er garments; and
(b) an examination of the person’s body (but righe person’s
body cavities) and of those garments.

warrant means a warrant under this Part.

warrant premisesneans premises in relation to which a warrant is
in force.

(2) A person referred to in paragraph (b) of tb@rdtion of constable
assistingin subsection (1) must not take part in searching
arresting a person.
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3CA Nature of functions of magistrate

1)

)

®)

(4)

A function of making an order conferred on agistrate by
section 3ZI, 3ZJ, 3ZK, 3ZN or 3ZQZB is conferredtbe
magistrate in a personal capacity and not as & coamember of
a court.

Without limiting the generality of subsectifl), an order made by
a magistrate under section 3ZI, 32J, 3ZK, 3ZN 03B has
effect only by virtue of this Act and is not to tadken by
implication to be made by a court.

A magistrate performing a function of, or cented with, making
an order under section 3Zl, 32J, 3ZK, 3ZN or 3ZQxB the
same protection and immunity as if he or she weréopming that
function as, or as a member of, a court (beingthet of which
the magistrate is a member).

The Governor-General may make arrangementstivt Governor
of a State, the Chief Minister of the Australiarpal Territory,
the Administrator of the Northern Territory or thAdministrator of
Norfolk Island for the performance, by all or arfitlee persons
who from time to time hold office as magistrateshiat State or
Territory, of the function of making orders undecsons 3ZI, 3ZJ,
3ZK, 3ZN and 3Z2QZB.

3D Application of Part

1)

&)

This Part is not intended to limit or exclutie operation of
another law of the Commonwealth relating to:

(a) the search of premises; or

(b) arrest and related matters; or

(c) the stopping, detaining or searching of coanegs or
persons; or

(d) the seizure of things; or

(e) the requesting of information or documentsfigersons.

To avoid any doubt, it is declared that ewesugh another law of
the Commonwealth provides power to do one or mbtkeothings
referred to in subsection (1), a similar power eordd by this Part
may be used despite the existence of the powerr tinel®ther
law.

16
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4

®)

(6)

This Part is not intended to limit or exclutie operation of a law
of a Territory relating to:

(a) the search of premises; or
(b) arrest and related matters; or

(c) the stopping, detaining or searching of coanegs or
persons; or

(d) the seizure of things; or
(e) the requesting of information or documentsfigersons;
in relation to offences against a law of that Teryi.

This Part does not apply to the exercise bgrestable of powers
under theDefence Force Discipline Act 1982

The application of this Part in relation t@atetoffences that have a
federal aspect is not intended to limit or excltiteconcurrent
operation of any law of a State or of the Australzapital

Territory.

Note 1: Subsection 3(1) defin8sateto include the Northern Territory.

Note 2: Section 3AA has the effect that an offemgainst the law of the
Australian Capital Territory is a State offencetthas a federal aspect.
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Division 2—Search warrants

3E When search warrants can be issued

(1) Anissuing officer may issue a warrant to skgremises if the

officer is satisfied, by information on oath oriafiation, that there
are reasonable grounds for suspecting that theoe ikere will be
within the next 72 hours, any evidential materiahe& premises.

(2) An issuing officer may issue a warrant autsiog an ordinary

search or a frisk search of a person if the offiseatisfied, by
information on oath or affirmation, that there egasonable
grounds for suspecting that the person has inrtigopossession,
or will within the next 72 hours have in his or Ipgrssession, any
evidential material.

(3) If the person applying for the warrant suspéieat, in executing

the warrant, it will be necessary to use firearting,person must
state that suspicion, and the grounds for thatisiasp in the
information.

(4) If the person applying for the warrant is amber or special

member of the Australian Federal Police and haangtime
previously, applied for a warrant relating to theng person or
premises the person must state particulars of thgkcations and
their outcome in the information.

(5) If an issuing officer issues a warrant, thicef is to state in the

warrant:

(a) the offence to which the warrant relates; and

(b) a description of the premises to which theraarrelates or
the name or description of the person to whomlagtes; and

(c) the kinds of evidential material that are gdearched for
under the warrant; and

(d) the name of the constable who, unless he®insgerts the
name of another constable in the warrant, is teebponsible
for executing the warrant; and

(e) the time at which the warrant expires (seesaction (5A));
and

(f) whether the warrant may be executed at ang tmonly
during particular hours.

18
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(5A) The time stated in the warrant under pardyp(5)(e) as the time
at which the warrant expires must be a time thabtdater than
the end of the seventh day after the day on witielwtarrant is
issued.

Example: If a warrant is issued at 3 pm on a Montiag expiry time specified

must not be later than midnight on Monday in tHfeing week.

(6) The issuing officer is also to state, in anaat in relation to
premises:

(a) that the warrant authorises the seizure birgyt(other than

(b)

evidential material of the kind referred to in paaph (5)(c))

found at the premises in the course of the se&iattthe

executing officer or a constable assisting belieres

reasonable grounds to be:

(i) evidential material in relation to an offenwewhich the

warrant relates; or

(ii) a thing relevant to another offence thatnsdictable
offence; or

(i) evidential material (within the meaning dfeProceeds
of Crime Act 200por tainted property (within the
meaning of that Act);

if the executing officer or a constable assisbetieves on

reasonable grounds that seizure of the thing issszay to

prevent its concealment, loss or destruction ansesin

committing an offence; and

whether the warrant authorises an ordinarycéear a frisk

search of a person who is at or near the premibes the

warrant is executed if the executing officer ooastable

assisting suspects on reasonable grounds thaetkerphas

any evidential material or seizable items in hiser

possession.

(7) The issuing officer is also to state, in anaat in relation to a
person:

(a) that the warrant authorises the seizure bfrggt(other than

evidential material of the kind referred to in paaph (5)(c))
found, in the course of the search, on or in thespssion of
the person or in a recently used conveyance, lzething
that the executing officer or a constable assidtiglgeves on
reasonable grounds to be:
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(i) evidential material in relation to an offeniwewhich the

warrant relates; or

(i) athing relevant to another offence thatnsrdictable
offence; or

(i) evidential material (within the meaning dfe¢Proceeds
of Crime Act 200por tainted property (within the
meaning of that Act);

if the executing officer or a constable assisbe@ieves on

reasonable grounds that seizure of the thing issszgy to

prevent its concealment, loss or destruction ansesin

committing an offence; and

(b) the kind of search of a person that the waraathorises.

(8) Paragraph (5)(e) and subsection (5A) do netemt the issue of
successive warrants in relation to the same preanoisperson.

(9) If the application for the warrant is made ensdection 3R, this
section (other than subsection (5A)) applies as if:
(a) subsections (1) and (2) referred to 48 haattger than 72
hours; and
(b) paragraph (5)(e) required the issuing offtcestate in the
warrant the period for which the warrant is to rema
force, which must not be more than 48 hours.

(10) Anissuing officer in New South Wales or thestralian Capital
Territory may issue a warrant in relation to prezgisr a person in
the Jervis Bay Territory.

(11) Anissuing officer in a State or internal fitary may:

(a) issue a warrant in relation to premises ogragn in that
State or Territory; or

(b) issue a warrant in relation to premises oems@n in an
external Territory; or

(c) issue a warrant in relation to premises oes@n in another
State or internal Territory (including the JervigyBTerritory)
if he or she is satisfied that there are specialioistances
that make the issue of the warrant appropriate; or

(d) issue a warrant in relation to a person wharéwe person is
in Australia or in an external Territory if he dresis satisfied
that it is not possible to predict where the pensay be.
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3F The things that are authorised by a search waant

(1) A warrant that is in force in relation to priees authorises the
executing officer or a constable assisting:
(a) to enter the warrant premises and, if the [gesmare a
conveyance, to enter the conveyance, whereveranis
(b) to search for and record fingerprints founthatpremises
and to take samples of things found at the prenfiises
forensic purposes; and
(c) to search the premises for the kinds of evidematerial
specified in the warrant, and to seize things af kind
found at the premises; and
(d) to seize other things found at the premisakéncourse of
the search that the executing officer or a constabsisting
believes on reasonable grounds to be:
(i) evidential material in relation to an offertcewhich the
warrant relates; or
(ii) evidential material in relation to anothefexice that is
an indictable offence; or
(i) evidential material (within the meaning dfe¢Proceeds
of Crime Act 200por tainted property (within the
meaning of that Act);
if the executing officer or a constable assisbe@ieves on
reasonable grounds that seizure of the thingsdessary to
prevent their concealment, loss or destructiorneir tuse in
committing an offence; and
(e) to seize other things found at the premisékercourse of
the search that the executing officer or a constabsisting
believes on reasonable grounds to be seizable;itams
(f) if the warrant so allows—to conduct an ordinaearch or a
frisk search of a person at or near the premisineif
executing officer or a constable assisting suspatts
reasonable grounds that the person has any eatlenti
material or seizable items in his or her possession

(2) A warrant that is in force in relation to agen authorises the
executing officer or a constable assisting:

(a) to search the person as specified in the wiaarad things
found in the possession of the person and any tigagsed
conveyance for things of the kind specified inwWwserant;
and
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(b) to:
(i) seize things of that kind; or
(ii) record fingerprints from things; or
(i) to take forensic samples from things;
found in the course of the search; and
(c) to seize other things found on or in the pssiea of the
person or in the conveyance in the course of theckehat
the executing officer or a constable assistingelvels on
reasonable grounds to be:
(i) evidential material in relation to an offeniwewhich the
warrant relates; or
(ii) a thing relevant to another offence thatrsdictable
offence; or
(iii) evidential material (within the meaning dfe¢Proceeds
of Crime Act 200por tainted property (within the
meaning of that Act);
if the executing officer or a constable assisbetieves on
reasonable grounds that seizure of the thingsdessary to
prevent their concealment, loss or destructiorneir tuse in
committing an offence; and
(d) to seize other things found in the courséhefdearch that the
executing officer or a constable assisting belieres
reasonable grounds to be seizable items.

(3) If the warrant states that it may be executel¢t during particular
hours, the warrant must not be executed outsidgethours.

(4) If the warrant authorises an ordinary searnca fisk search of a
person, a search of the person different to thausioorised must
not be done under the warrant.

3G Availability of assistance and use of force iaxecuting a warrant

In executing a warrant:

(a) the executing officer may obtain such assgaand

(b) the executing officer, or a person who is astable and who
is assisting in executing the warrant may use $orce
against persons and things; and

(c) aperson who is not a constable and who hais dethorised
to assist in executing the warrant may use sudefagainst
things;
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as is necessary and reasonable in the circumstances

3H Details of warrant to be given to occupier etc.

(1) If awarrant in relation to premises is beexgcuted and the
occupier of the premises or another person whorappig
represents the occupier is present at the prentiseexecuting
officer or a constable assisting must make availabthat person a
copy of the warrant.

(2) If awarrant in relation to a person is beexgcuted, the executing
officer or a constable assisting must make avalébkhat person a
copy of the warrant.

(3) If a person is searched under a warrant aticel to premises, the
executing officer or a constable assisting muststine person a
copy of the warrant.

(4) The executing officer must identify himselflogrself to the person
at the premises or the person being searchede asnfle may be.

(5) The copy of the warrant referred to in sulisest(1) and (2) need
not include the signature of the issuing officethe seal of the
relevant court.

3J Specific powers available to constables exeaugi warrant

(1) In executing a warrant in relation to premjghe executing officer
or a constable assisting may:
(a) for a purpose incidental to the executiorhefwarrant; or
(b) if the occupier of the premises consents iiting;
take photographs (including video recordings) efphemises or of
things at the premises.

(2) If awarrant in relation to premises is beexgcuted, the executing
officer and the constables assisting may, if theravd is still in
force, complete the execution of the warrant aiteof them
temporarily cease its execution and leave the mesni

(a) for not more than one hour; or
(aa) if there is an emergency situation, for noterthan 12 hours
or such longer period as allowed by an issuingeffunder
section 3JA; or
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(b) for a longer period if the occupier of therpises consents in
writing.

3) If:
(a) the execution of a warrant is stopped by alermof a court;
and
(b) the order is later revoked or reversed on abpad
(c) the warrant is still in force;
the execution of the warrant may be completed.

3JA Extension of time to re-enter premises in emegency situations

@ If:
(a) awarrantin relation to premises is beingceied; and
(b) there is an emergency situation; and
(c) the executing officer or a constable assidtieljeves on
reasonable grounds that the executing officer had t
constables assisting will not be able to returtheopremises
within the 12 hour period mentioned in paragrapf2){da);
he or she may apply to an issuing officer for ateesion of that
period.

(2) Before making the application, the executifficer or a constable
assisting must, if it is practicable to do so, gietice to the
occupier of the premises of his or her intentioagply for an
extension.

(3) If an application mentioned in subsectioni{@} been made, an
issuing officer may extend the period during whicl executing
officer and constables assisting may be away flwrptemises if:

(a) the issuing officer is satisfied, by infornmation oath or
affirmation, that there are exceptional circumseanthat
justify the extension; and

(b) the extension would not result in the periadieg after the
expiry of the warrant.
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3K Use of equipment to examine or process things

)

&)

©)

(3AA)

Equipment may be brought to warrant premises

The executing officer of a warrant in relattorpremises, or
constable assisting, may bring to the warrant pgesany
equipment reasonably necessary for the examinatipnocessing
of a thing found at the premises in order to deeenwhether it is
a thing that may be seized under the warrant.

Thing may be moved for examination or processing

A thing found at warrant premises, or a thimgnd during a search
under a warrant that is in force in relation toeaspn, may be
moved to another place for examination or procgssirorder to
determine whether it may be seized under a waifrant

(a) both of the following apply:

(i) itis significantly more practicable to do kaving
regard to the timeliness and cost of examining or
processing the thing at another place and theadikij
of expert assistance;

(ii) the executing officer or constable assistsugpects on
reasonable grounds that the thing contains or itotest
evidential material; or

(b) for a thing found at warrant premises—the poeuof the
premises consents in writing; or

(c) for a thing found during a search under a amrthat is in
force in relation to a person—the person consentgiting.

Notification of examination or processing and righitoe present

If a thing is moved to another place for thiegmse of examination
or processing under subsection (2), the execuffilgeo must, if it
is practicable to do so:

(a) inform the person referred to in paragrapkb(2yr (c) (as
the case requires) of the address of the placé¢heniine at
which the examination or processing will be carioed; and

(b) allow that person or his or her representdtivee present
during the examination or processing.

The executing officer need not comply withragraph (3)(a) or (b)
if he or she believes on reasonable grounds thdd &o might:
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(a) endanger the safety of a person; or
(b) prejudice an investigation or prosecution.

Time limit on moving a thing

(8A) The thing may be moved to another place k@mgination or
processing for no longer than 14 days.

(8B) An executing officer may apply to an issuof§cer for one or
more extensions of that time if the executing @ffibelieves on
reasonable grounds that the thing cannot be exanoinprocessed
within 14 days or that time as previously extended.

(3C) The executing officer must give notice of gpplication to the
person referred to in paragraph (2)(b) or (c) k@scase requires),
and that person is entitled to be heard in relatae application.

(8D) A single extension cannot exceed 7 days.

Equipment at warrant premises may be operated

(4) The executing officer of a warrant in relationpremises, or a
constable assisting, may operate equipment alraiiihe warrant
premises to carry out the examination or processiregthing
found at the premises in order to determine whethgm thing
that may be seized under the warrant if the exegutfficer or
constable believes on reasonable grounds that:

(a) the equipment is suitable for the examinatipprocessing;
and

(b) the examination or processing can be carnigdvithout
damage to the equipment or the thing.

3L Use of electronic equipment at premises

(1) The executing officer of a warrant in relatinpremises, or a
constable assisting, may operate electronic equipaiehe
warrant premises to access data (including datheldtat the
premises) if he or she suspects on reasonable dgdhat the data
constitutes evidential material.

Note: A constable can obtain an order requiring@@n with knowledge of

a computer or computer system to provide assistaeee
section 3LA.
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(1A) If the executing officer or constable assigtsuspects on
reasonable grounds that any data accessed by iogedia
electronic equipment constitutes evidential makehia or she may:

(a) copy any or all of the data accessed by oiperéte
electronic equipment to a disk, tape or other aatext
device brought to the premises; or

(b) if the occupier of the premises agrees inimgit—copy any
or all of the data accessed by operating the eleictr
equipment to a disk, tape or other associated daitithe
premises;

and take the device from the premises.

(aB) If:

(a) the executing officer or constable assistakgs the device
from the premises; and

(b) the Commissioner is satisfied that the dateisrequired (or
is no longer required) for a purpose mentioned in
section 3ZQU or for other judicial or administrairkeview
proceedings;

the Commissioner must arrange for:

(c) the removal of the data from any device indbsetrol of the
Australian Federal Police; and

(d) the destruction of any other reproductionhef tlata in the
control of the Australian Federal Police.

(2) If the executing officer or a constable agsggtafter operating the
equipment, finds that evidential material is acitdssy doing so,
he or she may:

(a) seize the equipment and any disk, tape or ettsociated
device; or

(b) if the material can, by using facilities agéthremises, be put
in documentary form—operate the facilities to e t
material in that form and seize the documents eduwred.

(3) A constable may seize equipment under par&gizyia) only if:
(a) itis not practicable to copy the data as meed in
subsection (1A) or to put the material in documentarm
as mentioned in paragraph (2)(b); or
(b) possession by the occupier of the equipmenitiomonstitute
an offence.
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(4) If the executing officer or a constable assgssuspects on
reasonable grounds that:
(a) evidential material may be accessible by dpeyalectronic
equipment at the premises; and
(b) expert assistance is required to operategbgment; and
(c) if he or she does not take action under thipssction, the
material may be destroyed, altered or otherwisrfiated
with;
he or she may do whatever is necessary to seciegtiipment,
whether by locking it up, placing a guard or othisey

(5) The executing officer or a constable assistingt give notice to
the occupier of the premises of his or her intentmsecure
equipment and of the fact that the equipment maseloared for up
to 24 hours.

(6) The equipment may be secured:
(a) for a period not exceeding 24 hours; or
(b) until the equipment has been operated by xper&
whichever happens first.

(7) If the executing officer or a constable a@sggbelieves on
reasonable grounds that the expert assistanceaotibe available
within 24 hours, he or she may apply to an issuiffiger for an
extension of that period.

(8) The executing officer or a constable assistngt give notice to
the occupier of the premises of his or her intentmapply for an
extension, and the occupier is entitled to be haardlation to the
application.

(9) The provisions of this Division relating tcetissue of warrants
apply, with such modifications as are necessarthgassuing of
an extension.

3LAA Use of electronic equipment at other place

(1) If electronic equipment is moved to anothexcpl under subsection
3K(2), the executing officer or a constable assisthay operate
the equipment to access data (including data lield@ther place).

(2) If the executing officer or constable assgthuspects on
reasonable grounds that any data accessed byiopdra
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electronic equipment constitutes evidential makehienor she may
copy any or all of the data accessed by operatiagtectronic
equipment to a disk, tape or other associated devic

(3) If the Commissioner is satisfied that the dataot required (or is
no longer required) for a purpose mentioned inige@ZQU or
for other judicial or administrative review procaegk, the
Commissioner must arrange for:

(a) the removal of the data from any device indbetrol of the
Australian Federal Police; and

(b) the destruction of any other reproductionhef data in the
control of the Australian Federal Police.

(4) If the executing officer or a constable agsggtafter operating the
equipment, finds that evidential material is acitdssy doing so,
he or she may:

(a) seize the equipment and any disk, tape or etsociated
device; or

(b) if the material can be put in documentary ferput the
material in that form and seize the documents edyired.

(5) A constable may seize equipment under paragi)a) only if:
(a) itis not practicable to copy the data as foeet in
subsection (2) or to put the material in documegnfiaum as
mentioned in paragraph (4)(b); or
(b) possession of the equipment, by the persamresf to in
paragraph 3K(2)(a) or (b) (as the case requiresiidc
constitute an offence.

3LA Person with knowledge of a computer or a comper system to
assist access etc.

(1) A constable may apply to a magistrate for mleorequiring a
specified person to provide any information or sissice that is
reasonable and necessary to allow a constable ta&or more of
the following:

(a) access data held in, or accessible from, gpuatenor data
storage device that:
(i) is on warrant premises; or
(i) has been moved under subsection 3K(2) artad &
place for examination or processing; or
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(i) has been seized under this Division;

(b) copy data held in, or accessible from, a caempwr data
storage device, described in paragraph (a) to endta
storage device;

(c) convert into documentary form or another fontelligible to
a constable:

(i) data held in, or accessible from, a compuiedata
storage device, described in paragraph (a); or
(i) data held in a data storage device to whiehdata was
copied as described in paragraph (b); or
(iif) data held in a data storage device removethfwarrant
premises under subsection 3L(1A).

(2) The magistrate may grant the order if the stagjiie is satisfied
that:

(a) there are reasonable grounds for suspectatgtidential
material is held in, or is accessible from, the pater or data
storage device; and

(b) the specified person is:
(i) reasonably suspected of having committed tfenoe

stated in the relevant warrant; or

(ii) the owner or lessee of the computer or dewvice

(iii)y an employee of the owner or lessee of thepoter or
device; or

(iv) a person engaged under a contract for ses\ngehe
owner or lessee of the computer or device; or

(v) a person who uses or has used the computivice;
or

(vi) a person who is or was a system administratothe
system including the computer or device; and
(c) the specified person has relevant knowledge of

(i) the computer or device or a computer netwdnwlsich
the computer or device forms or formed a part; or

(i) measures applied to protect data held irgamessible
from, the computer or device.
3 If:

(a) the computer or data storage device thaeistibject of the
order is seized under this Division; and
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(b) the order was granted on the basis of an egtpin made
before the seizure;

the order does not have effect on or after thauseiz

Note: An application for another order under tl@ston relating to the
computer or data storage device may be made h#esdizure.

(4) If the computer or data storage device isamoivarrant premises,
the order must:

(a) specify the period within which the person thprevide the
information or assistance; and

(b) specify the place at which the person mustigethe
information or assistance; and

(c) specify the conditions (if any) determinedtbg magistrate
as the conditions to which the requirement on #rsqn to
provide the information or assistance is subject.

(5) A person commits an offence if the persorsfalcomply with the
order.

Penalty for contravention of this subsection: Irspnment for 2
years.

3LB Accessing data held on certain premises—notdfation to
occupier of that premises

@ If:
(a) data is accessed, in relation to a warramteusubsection
3L(1) or 3LAA(1); and
(aa) either:
(i) if the warrant is in relation to premises—itieta is held
on premises other than the warrant premises; or

(i) if the warrant is in relation to a person—itiata is held
on any premises; and

(b) itis practicable to notify the occupier okthremises on
which the data is held that the data has been sedesder a
warrant;

the executing officer must:
(c) do so as soon as practicable; and

(d) if the executing officer has arranged, ortiteto arrange,
for continued access to the data under subsecti(i} or
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(2) or 3LAA(2) or (4)—include that information ihé
notification.

(2) A notification under subsection (1) must irdgusufficient
information to allow the occupier of the premisesahich the
data is held to contact the executing officer.

3M Compensation for damage to electronic equipment

(1) This section applies if:
(a) as aresult of equipment being operated asiomex in
section 3K, 3L or 3LAA:
(i) damage is caused to the equipment; or
(i) damage is caused to data recorded on thepsugiit or
data access to which was obtained from the operafio
the equipment; or
(iif) programs associated with the use of the piopgnt, or
with the use of the data, are damaged or corrupisd;
(b) the damage or corruption occurs because:
(i) insufficient care was exercised in selecting person
who was to operate the equipment; or
(ii) insufficient care was exercised by the persperating
the equipment.

(2) The Commonwealth must pay the owner of thepement, or the
user of the data or programs, such reasonable capen for the
damage or corruption as the Commonwealth and tmeoar user
agree on.

(3) However, if the owner or user and the Commaithefail to
agree, the owner or user may institute proceedmgscourt of
competent jurisdiction for such reasonable amoéint o
compensation as the court determines.

(4) In determining the amount of compensation pljaegard is to
be had to whether any of the following personthéfy were
available at the time, provided any appropriatenivay or
guidance on the operation of the equipment:

(a) if the equipment was operated under a warsaned in
relation to premises—the occupier of the premiseshe
occupier's employees or agents;
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(b) if the equipment was operated under a waiszued in
relation to a person—that person, or that persagésnts.

(5) Compensation is payable out of money apprtgriay the
Parliament.

(6) For the purposes of subsection (1):

damage in relation to data, includes damage by erastidaia or
addition of other data.

3N Copies of seized things to be provided

(1) Subject to subsection (2), if a constableessinnder a warrant
relating to premises:
(a) a document, film, computer file or other thihgt can be
readily copied; or
(b) a storage device the information in which barreadily
copied;
the constable must, if requested to do so by thaper of the
premises or another person who apparently repretemnbccupier
and who is present when the warrant is executed,acopy of the
thing or the information to that person as sooprasticable after
the seizure.

(2) Subsection (1) does not apply if:
(a) the thing that has been seized was seized gobsection
3L(1A) or paragraph 3L(2)(b) or 3LAA(4)(b); or
(b) possession by the occupier of the documdnt, iomputer
file, thing or information could constitute an affe.

3P Occupier entitled to be present during search

(1) If awarrant in relation to premises is beexgcuted and the
occupier of the premises or another person whorappg
represents the occupier is present at the prentieeperson is,
subject to Part IC, entitled to observe the sebathg conducted.

(2) The right to observe the search being conduc¢@ses if the
person impedes the search.

(3) This section does not prevent 2 or more avé#tse premises being
searched at the same time.
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3Q Receipts for things seized under warrant

(1) If athing is seized under a warrant or mowader subsection
3K(2), the executing officer or a constable assisthust provide a
receipt for the thing.

(2) If 2 or more things are seized or moved, timay be covered in
the one receipt.

3R Warrants by telephone or other electronic means

(1) A constable may make an application to aninggafficer for a
warrant by telephone, telex, facsimile or othecitsic means:

(a) in an urgent case; or

(b) if the delay that would occur if an applicativere made in
person would frustrate the effective executionhefwarrant.

(2) The issuing officer:
(&) may require communication by voice to the eitbat it is
practicable in the circumstances; and
(b) may make a recording of the whole or any pagny such
communication by voice.

(3) An application under this section must incladlénformation
required to be provided in an ordinary applicafiona warrant,
but the application may, if necessary, be maderbefe
information is sworn.

(4) If an application is made to an issuing offineder this section
and the issuing officer, after considering the iinfation and
having received and considered such further inftondif any) as
the issuing officer required, is satisfied that:

(a) a warrant in the terms of the application $thdne issued
urgently; or
(b) the delay that would occur if an applicatioarezmade in
person would frustrate the effective executionhefwarrant;
the issuing officer may complete and sign the stoma of
warrant that would be issued under section 3E.

(5) If the issuing officer decides to issue themnamt, the issuing
officer is to inform the applicant, by telephorneek, facsimile or
other electronic means, of the terms of the waraadtthe day on
which and the time at which it was signed.
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(6) The applicant must then complete a form ofrawarin terms
substantially corresponding to those given by $saing officer,
stating on the form the name of the issuing offaoed the day on
which and the time at which the warrant was signed.

(7) The applicant must, not later than the dagrdfie day of expiry of
the warrant or the day after the day on which therant was
executed, whichever is the earlier, give or trahsoihe issuing
officer the form of warrant completed by the appfitand, if the
information referred to in subsection (3) was b, that
information duly sworn.

(8) The issuing officer is to attach to the docategrovided under
subsection (7) the form of warrant completed byisisaing
officer.

9) If:
(a) itis material, in any proceedings, for a ¢darbe satisfied
that the exercise of a power under a warrant issader this
section was duly authorised; and

(b) the form of warrant signed by the issuinga#fiis not
produced in evidence;

the court is to assume, unless the contrary isqulcthat the
exercise of the power was not duly authorised.

3S Restrictions on personal searches

A warrant cannot authorise a strip search oraeckeof a person’s
body cavities.
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Division 3—Stopping and searching conveyances

3T Searches without warrant in emergency situatios

(1) This section applies if a constable suspettseasonable grounds,
that:

(a) athing relevant to an indictable offenceni®ii on a
conveyance; and

(b) itis necessary to exercise a power underestiios (2) in
order to prevent the thing from being concealest, ¢tw
destroyed; and

(c) itis necessary to exercise the power withbetauthority of
a search warrant because the circumstances areseand
urgent.

(2) The constable may:
(a) stop and detain the conveyance; and
(b) search the conveyance and any container am dne
conveyance, for the thing; and
(c) seize the thing if he or she finds it there.

(3) If, in the course of searching for the thittgg constable finds
another thing relevant to an indictable offenca ¢ing relevant to
a summary offence, the constable may seize thag thhe or she
suspects, on reasonable grounds, that:
(a) itis necessary to seize it in order to prévtsrconcealment,
loss or destruction; and
(b) itis necessary to seize it without the autiaf a search
warrant because the circumstances are seriousrgadtu

(4) The constable must exercise his or her posadsgect to
section 3U.

3U How a constable exercises a power under sectid8m

When a constable exercises a power under seTiam relation to
a conveyance, he or she:
(&) may use such assistance as is necessary; and
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(b) must search the conveyance in a public plage some
other place to which members of the public havdyea
access; and

(c) must not detain the conveyance for longer tharecessary
and reasonable to search it and any container fisuodon
the conveyance; and

(d) may use such force as is necessary and rdasednahe
circumstances, but must not damage the conveyarargyo
container found in or on the conveyance by forapgn a
part of the conveyance or container unless:

(i) the person (if any) apparently in charge & th
conveyance has been given a reasonable opportanity
open that part or container; or

(i) itis not possible to give that person suchopportunity.
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Division 3A—Powers in relation to terrorist acts ard

terrorism offences

Subdivision A—Definitions

3UA Definitions

In this Division:

Commonwealth placeneans a Commonwealth place within the
meaning of th€ommonwealth Places (Application of Laws) Act
1970Q

police officermeans:

(a) a member of the Australian Federal Policehimithe
meaning of thé\ustralian Federal Police Act 197 %r

(b) a special member (within the meaning of thet) Aor
(c) a member, however described, of a police fofee State or
Territory.

prescribed security zonmeans a zone in respect of which a
declaration under section 3UJ is in force.

serious offence related itemmeans a thing that a police officer
conducting a search under section 3UD reasonablyests:

(&) may be used in a serious offence; or

(b) is connected with the preparation for, orehgagement of a
person in, a serious offence; or

(c) is evidence of, or relating to, a serious ot

terrorism related itemmeans a thing that a police officer
conducting a search under section 3UD reasonablyests:

(&) may be used in a terrorist act; or

(b) is connected with the preparation for, orehgagement of a
person in, a terrorist act; or
(c) is evidence of, or relating to, a terrorist ac

vehicleincludes any means of transport (and, withouttatron,
includes a vessel and an aircraft).
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Subdivision B—Powers

3UB Application of Subdivision

(1) A police officer may exercise the powers unttés Subdivision in
relation to a person if:

(a) the person is in a Commonwealth place (ottem &
prescribed security zone) and the officer suspatts
reasonable grounds that the person might have just
committed, might be committing or might be about to
commit, a terrorist act; or

(b) the person is in a Commonwealth place in agrileed
security zone.

(2) This section does not limit the operation @ftion 3UEA.

3UC Requirement to provide name etc.

(1) A police officer may request the person tovie the officer with
the following details:
(a) the person’s name;
(b) the person’s residential address;
(c) the person’s reason for being in that paréicul
Commonwealth place;
(d) evidence of the person’s identity.

(2) If a palice officer:
(a) makes a request under subsection (1); and
(b) informs the person:
(i) of the officer’s authority to make the requestd
(ii) that it may be an offence not to comply witie request;
the person commits an offence if:
(c) the person fails to comply with the request; o
(d) the person gives a hame or address thatsis flala material
particular.

Penalty: 20 penalty units.

Note: A more serious offence of obstructing a Comwealth public
official may also apply (see section 149.1 of @éeninal Code.
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(3) Subsection (2) does not apply if the persaeneeasonable
excuse.

Note: A defendant bears an evidential burden iatieh to the matter in
subsection (3) (see subsection 13.3(3) ofdhminal Codg.

3UD Stopping and searching

(1) A police officer may:
(a) stop and detain the person for the purposemducting a
search under paragraph (b); and
(b) conduct one of the following searches forreorésm related
item:

(i) an ordinary search or a frisk search of thespe;

(i) a search of any thing that is, or that thicef suspects
on reasonable grounds to be, under the person’s
immediate control;

(iif) a search of any vehicle that is operatedarupied by
the person;

(iv) a search of any thing that the person hathatrthe
officer suspects on reasonable grounds that tremper
has, brought into the Commonwealth place.

Conditions relating to conduct of search of person

(2) A police officer who conducts a search of espa under this
section must not use more force, or subject theopeto greater
indignity, than is reasonable and necessary inrdodeonduct the
search.

(3) A person must not be detained under this@edtir longer than is
reasonably necessary for a search to be conduntit this
section.

Other conditions relating to conduct of search efgon or thing

(4) In searching a thing (including a vehicle) andubsection (1), a
police officer may use such force as is reasonatenecessary in
the circumstances, but must not damage the thirfgrioing it, or a
part of it, open unless:

(a) the person has been given a reasonable opfigrto open
the thing or part of it; or
(b) itis not possible to give that opportunity.
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3UE Seizure of terrorism related items and seriousffence related
items

If a police officer:
(a) conducts a search under section 3UD; and
(b) finds, in the course of the search, a thirag t
(i) aterrorism related item; or
(i) a serious offence related item;
the officer may seize the thing.

3UEA Emergency entry to premises without warrant

(1) A police officer may enter premises in acco@awith this section
if the police officer suspects, on reasonable gdsuthat:

(a) itis necessary to exercise a power underestibos (2) in
order to prevent a thing that is on the premisesifbeing
used in connection with a terrorism offence; and

(b) itis necessary to exercise the power withbetauthority of
a search warrant because there is a serious anithémim
threat to a person’s life, health or safety.

(2) The police officer may:
(a) search the premises for the thing; and
(b) seize the thing if he or she finds it there.

(3) If, in the course of searching for the thitigg police officer finds
another thing that the police officer suspectsteasonable
grounds, to be relevant to an indictable offenca summary
offence, the police officer may secure the premisaaling the
obtaining of a warrant under Part IAA in relatianthe premises.

(4) Premises must not be secured under subsé8jidor longer than
is reasonably necessary to obtain the warrant.

(5) In the course of searching for the thing, gbéce officer may also
seize any other thing, or do anything to make tieenises safe, if
the police officer suspects, on reasonable grouhdsit is
necessary to do so:

(a) in order to protect a person’s life, healtlsafety; and
(b) without the authority of a search warrant lisesathe
circumstances are serious and urgent.
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(6) In exercising powers under this section:
(a) the police officer may use such assistanag; an

(b) the police officer, or a person who is alqméce officer and
who is assisting the police officer, may use swchd against
persons and things; and

(c) aperson (other than a police officer) whaughorised by the
police officer to assist the police officer may sseh force
against things;

as is necessary and reasonable in the circumstances

Notification

(7) If one or more police officers have entereehpises in accordance
with this section, a police officer must, within Bdurs after the
entry:

(a) notify the occupier of the premises that thigyehas taken
place; or

(b) ifitis not practicable so to notify the opier—leave a
written notice of the entry at the premises.

3UF Seizure notices

Seizure notice to be served

(1) A police officer who is for the time being pamsible for a thing
seized under section 3UE or 3UEA must, within 7sdaiyer the
day on which the thing was seized, serve a seizotiee on:

(a) the owner of the thing; or

(b) if the owner of the thing cannot be identififter reasonable
inquiries—the person from whom the thing was seized

(2) Subsection (1) does not apply if:
(a) both:
(i) the owner of the thing cannot be identifieteaf
reasonable inquiries; and
(ii) the thing was not seized from a person; or

(b) itis not possible to serve the person reguiocbe served
under subsection (1).

(3) A seizure notice must:
(a) identify the thing; and
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(b) state the date on which the thing was seiaed;

(c) state the ground or grounds on which the tinag seized,;
and

(d) state that, if the owner does not requestehen of the thing
within 90 days after the date of the notice, theghs
forfeited to the Commonwealth.

Forfeiture of thing seized

(8) A thing is forfeited to the Commonwealth iEtbwner of the thing
does not request its return:
(a) before the end of the 90th day after the dathe seizure
notice in relation to the thing; or
(b) if subsection (2) applied in relation to théng so that a
seizure notice was not served—before the end d3@kie day
after the day on which the thing was seized.

3UH Relationship of Subdivision to other laws

(1) The powers conferred, and duties imposedhisySubdivision on
police officers are in addition to, and not in dgation of, any
other powers conferred, or duties imposed, by dhgrdaw of the
Commonwealth or the law of a State or Territory.

(2) This Division is not intended to exclude anii the operation of
any other law of the Commonwealth or the law otatesor
Territory in so far as it is capable of operatimgcurrently with
this Subdivision.

Subdivision C—Prescribed security zones

3UIl Applications for declarations

A police officer may apply to the Minister foildaclaration that a
Commonwealth place be declared as a prescribedityezone.
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3UJ Minister may make declarations

)

&)

3

4

®)

Declaration

The Minister may declare, in writing, a Commaalth place to be
a prescribed security zone if he or she considietsa declaration
would assist:

(a) in preventing a terrorist act occurring; or
(b) in responding to a terrorist act that has oecl

Declaration has effect

A declaration under this section has effecbadingly.

Duration of declaration

A declaration ceases to have effect at theod28 days after it is
made, unless the declaration is revoked by thedinbefore
then.

Revocation of declaration

The Minister must revoke a declaration, intiwg, if he or she is
satisfied that:

(a) in the case of a declaration made on the grouentioned in
paragraph (1)(a)—there is no longer a terrorisraahthat
justifies the declaration being continued; or

(b) in the case of a declaration made on the gtonentioned in
paragraph (1)(b)—the declaration is no longer el

Gazettal and publication of declaration

If a declaration of a Commonwealth place psescribed security
zone under this section is made or revoked, thestéinmust
arrange for:

(a) a statement to be prepared that:

(i) states that the declaration has been madevoked, as
the case may be; and

(ii) identifies the prescribed security zone; and
(b) the statement to be:

(i) broadcast by a television or radio statiorasdo be
capable of being received within the place; and
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(ii) published in th&Gazette and
(iii) published on the internet.

Effect of failure to publish

(6) A failure to comply with subsection (5) doest make the
declaration or its revocation ineffective to anyest.

Declaration or revocation not legislative instrunign

(7) A declaration or revocation made under thidiea is not a
legislative instrument.

Subdivision D—Sunset provision

3UK Sunset provision

(1) A police officer must not exercise powers erfprm duties under
this Division (other than under section 3UF) aftes end of 10
years after the day on which the Division commences

(2) A declaration under section 3UJ that is ircéoat the end of 10
years after the day on which this Division commenoeases to be
in force at that time.

(3) A police officer cannot apply for, and the liter cannot make, a
declaration under section 3UJ after the end ofeédidyafter the
day on which this Division commences.
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Division 4—Arrest and related matters

3V Requirement to furnish name etc.

(1) If a constable believes on reasonable grotimatsa person whose
name or address is, or whose name and address&rmwn to
the constable may be able to assist the constaliguiries in
relation to an indictable offence that the congdtas reason to
believe has been or may have been committed, ttatde may
request the person to provide his or her name dnead, or name
and address, to the constable.

(2) If a constable:
(&) makes a request of a person under subsedfipand
(b) informs the person of the reason for the reguand

(c) complies with subsection (3) if the person esl request
under that subsection;

the person must not:
(d) refuse or fail to comply with the request; or
(e) give a name or address that is false in anmbparticular.

(2A) Subsection (2) does not apply if the persas & reasonable
excuse.

Note: A defendant bears an evidential burden iatieh to the matter in
subsection (2A) (see subsection 13.3(3) ofGheninal Codg.

(3) If a constable who makes a request of a passder
subsection (1) is requested by the person to peagidhe person:

(a) his or her name or the address of his or laeepf duty; or
(b) his or her name and that address; or

(c) if he or she is not in uniform and it is piaable for the
constable to provide the evidence—evidence thatrlsbe is
a constable;

the constable must not:
(d) refuse or fail to comply with the request; or
(e) give a name or address that is false in anmbparticular.

Penalty: 5 penalty units.
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3W Power of arrest without warrant by constables

(1) A constable may, without warrant, arrest asperfor an offence if
the constable believes on reasonable grounds that:
(a) the person has committed or is committingatfience; and
(b) proceedings by summons against the persondwanil
achieve one or more of the following purposes:
(i) ensuring the appearance of the person beforeid in
respect of the offence;
(i) preventing a repetition or continuation oétbffence or
the commission of another offence;
(iii) preventing the concealment, loss or destorcof
evidence relating to the offence;
(iv) preventing harassment of, or interferencénwét person
who may be required to give evidence in proceedimgs
respect of the offence;

(v) preventing the fabrication of evidence in mspof the
offence;

(vi) preserving the safety or welfare of the perso
2) If:
(a) a person has been arrested for an offence unde
subsection (1); and

(b) before the person is charged with the offetioe constable
in charge of the investigation ceases to believeeasonable
grounds:

(i) that the person committed the offence; or
(ii) that holding the person in custody is hecessa
achieve a purpose referred to in paragraph (1)(b);
the person must be released.

(3) A constable may, without warrant, arrest ssperwhom he or she
believes on reasonable grounds has escaped frdul lzavgtody to
which the person is still liable in respect of dfence.

3X Arrest of prisoner unlawfully at large

(1) A constable may, without warrant, arrest ssperwhom the
constable believes on reasonable grounds to bis@npr
unlawfully at large.
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(2) The constable must, as soon as practicaliletkee person before a
Magistrate.

(3) If the Magistrate is satisfied that the peroa prisoner unlawfully
at large, the Magistrate may issue a warrant:

(a) authorising any constable to convey the pets@nprison or
other place of detention specified in the warrang

(b) directing that the person, having been condégehat place
in accordance with the warrant, be detained tretmtergo
the term of imprisonment or other detention thatgkrson is
required by law to undergo.

(4) In this section:

prisoner unlawfully at largemeans a person who is at large
(otherwise than because the person has escapedafndut
custody) at a time when the person is requirecatytd be
detained under a provision of a law of the Commaaithie
including Divisions 6 to 9, inclusive, of Part IB.

3Y Power of arrest without warrant of person on ba

(1) A constable may, without warrant, arrest asperwho has been
released on bail if the constable believes on restsle grounds
that the person has contravened or is about toaa@rie a
condition of a recognisance on which bail was gradro the
person in respect of an offence, even though thditon was
imposed in a State or Territory other than theianghich the
person is.

(2) Subject to subsection (3), if a constablestsra person under
subsection (1), the constable must cause the pavdmnbrought
before a magistrate as soon as is practicable.

(3) If a constable arrests a person under sulose(t) in the State or
Territory in which the condition was imposed, treggon is to be
dealt with according to relevant laws of that Stat&erritory
applied by section 68 of thiidiciary Act 1903

(4) When a person arrested under subsection @ Sitate or Territory
other than the one in which the condition was inggas brought
before a magistrate in the State or Territory inclithe arrest took
place, the court may:

48 Crimes Act 1914



Search, information gathering, arrest and relataudeps Part IAA
Arrest and related mattemivision 4

Section 37

(a) release the person unconditionally; or

(b) admit the person to bail on such recognisaasdhe court
thinks fit to appear again before the same cowsuel time
as the court orders; or

(c) if the condition was not imposed by the Fetl€xurt of
Australia—remand the person in custody for a realten
time pending the obtaining of a warrant for therappnsion
of the person from the State or Territory in whikh
condition was imposed; or

(d) if the condition was imposed by the Federali€of
Australia—remand the person in custody for a realten
time pending the obtaining of a warrant for therappnsion
of the person from that Court.

(5) A release referred to in paragraph (4)(a) duesffect the
operation of the bail order or the conditions @& Hail imposed in
the other State or Territory.

3Z Power of arrest without warrant by other persors

(1) A person who is not a constable may, withoatrant, arrest
another person if he or she believes on reasogablends that:
(a) the other person is committing or has justmitbed an
indictable offence; and
(b) proceedings by summons against the other pevsald not
achieve one or more of the purposes referred paiagraph
3W(1)(b).

(2) A person who arrests another person undelestibsa (1) must, as
soon as practicable after the arrest, arrangééother person,
and any property found on the other person, todtigated into the
custody of a constable.

3ZA Warrants for arrest

(1) Anissuing officer must not, under a law dtate or Territory
applied by section 68 of thkidiciary Act 1903issue a warrant for
the arrest of a person for an offence as a refalt information
laid before the officer unless:

(a) the information is on oath; and
(b) except where the issuing officer is informbdttthe warrant
is sought for the purpose of making a requesther t
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extradition of a person from a foreign country—the
informant has given the issuing officer an affidagtting
out the reasons why the warrant is sought, inclydin
(i) the reasons why it is believed that the persammitted
the offence; and
(ii) the reasons why it is claimed that proceedihyg
summons would not achieve one or more of the
purposes set out in paragraph 3W(1)(b); and
(c) if the issuing officer has requested furthdoimation
concerning the reasons for which the issue of theamt is
sought—that information has been provided to tlieexf
and
(d) the issuing officer is satisfied that there egasonable
grounds for the issue of the warrant.

(2) If an issuing officer issues such a warrdme, dfficer must write on
the affidavit which of the reasons specified in #fidavit, and any
other reasons, he or she has relied on as jugiffi@ issue of the
warrant.

3ZB Power to enter premises to arrest offender

(1) Subject to subsection (3), if:

(a) a constable has, under a warrant, power &staarperson for
an offence; and
(b) the constable believes on reasonable grounadghe person
is on any premises;
the constable may enter the premises, using suich &s is
necessary and reasonable in the circumstancesy &ét@ of the
day or night for the purpose of searching the psesifor the
person or arresting the person.

(2) Subject to subsection (3), if:

(a) a constable may, under section 3W, arrestsopavithout
warrant for an offence; and

(b) the offence is an indictable offence; and

(c) the constable believes on reasonable grounadgtte person
is on any premises;
the constable may enter the premises, using sucé &s is
necessary and reasonable in the circumstancesy éta of the
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day or night for the purpose of searching the psesifor the
person or arresting the person.

(3) A constable must not enter a dwelling housgeunisubsection (1)
or (2) at any time during the period commencing ptm. on a day
and ending at 6 a.m. on the following day unlessctinstable
believes on reasonable grounds that:

(a) it would not be practicable to arrest the perither at the
dwelling house or elsewhere, at another time; or

(b) itis necessary to do so in order to preveatadoncealment,
loss or destruction of evidence relating to thewnde.

(4) In subsection (3):

dwelling houseincludes a conveyance, and a room in a hotel,
motel, boarding house or club, in which people medly retire for
the night.

3ZC Use of force in making arrest

(1) A person must not, in the course of arressingther person for an
offence, use more force, or subject the other petsgreater
indignity, than is necessary and reasonable to rifekarrest or to
prevent the escape of the other person after tistar

(2) Without limiting the operation of subsectidt),(a constable must
not, in the course of arresting a person for aarafé:

(a) do anything that is likely to cause the dedtlor grievous
bodily harm to, the person unless the constableved on
reasonable grounds that doing that thing is necgssa
protect life or to prevent serious injury to anetperson
(including the constable); or

(b) if the person is attempting to escape arrg$leleing—do
such a thing unless:

(i) the constable believes on reasonable grouratsdoing
that thing is necessary to protect life or to préve
serious injury to another person (including the
constable); and

(ii) the person has, if practicable, been called®
surrender and the constable believes on reasonable
grounds that the person cannot be apprehendedin an
other manner.
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3ZD Persons to be informed of grounds of arrest

(1) A person who arrests another person for aenc# must inform
the other person, at the time of the arrest, obffence for which
the other person is being arrested.

(2) Itis sufficient if the other person is infoech of the substance of
the offence, and it is not necessary that thisdreedn language of
a precise or technical nature.

(3) Subsection (1) does not apply to the arregh@bther person if:

(a) the other person should, in the circumstariagesy the
substance of the offence for which he or she isgei
arrested; or

(b) the other person’s actions make it impractiedtr the
person making the arrest to inform the other pe$dahe
offence for which he or she is being arrested.

3ZE Power to conduct a frisk search of an arrestegerson

A constable who arrests a person for an offemrcesho is present
at such an arrest, may, if the constable suspaatsasonable
grounds that it is prudent to do so in order teesin whether the
person is carrying any seizable items:
(a) conduct a frisk search of the person at onsdter the time
of arrest; and
(b) seize any seizable items found as a resuhe$earch.

3ZF Power to conduct an ordinary search of an arrsted person

A constable who arrests a person for an offemiceho is present
at such an arrest, may, if the constable suspeatsasonable
grounds that the person is carrying:
(a) evidential material in relation to that or Hrer offence; or
(b) a seizable item;
conduct an ordinary search of the person at or afienthe time
of arrest, and seize any such thing found as dtrefsthe search.

3ZG Power to conduct search of arrested person’semises

A constable who arrests a person at premiseanfoffence, or
who is present at such an arrest, may seize tivingjain view at
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those premises that the constable believes onmabkogrounds to

be:
(a) evidential material in relation to that or Hrey offence; or

(b) seizable items.

3ZH Power to conduct an ordinary search or a stripsearch

(1) If a person who has been arrested for an offembrought to a
police station, a constable may:
(a) if an ordinary search of the person has nehlm®nducted—
conduct an ordinary search of the person; or
(b) subject to this section, conduct a strip deafche person.

(2) A strip search may be conducted if:
(a) a constable suspects on reasonable grouridhighaerson

has in his or her possession:

(i) a seizable item; or
(ii) evidential material (other than forensic nrékas
defined in Part ID) in relation to that or anotloéience;

and
(b) the constable suspects on reasonable grohatld is
necessary to conduct a strip search of the persorder to
recover that item or evidential material; and
(c) a constable of the rank of superintendentigiér has
approved the conduct of the search.

(2A) If:
(a) in the course of carrying out a strip seatich,constable

comes to believe on reasonable grounds that tingircguout
of a forensic procedure would be likely to prodevalence
relating to the offence for which the person haanbarrested
or any other offence; and

(b) Part ID provides for the carrying out of sucforensic

procedure;
the forensic procedure must not be carried outpixoeaccordance

with Part ID.

(2B) The conducting of a strip search may incltadeng photographs of
evidential material found on the person, whetharairtaking
photographs is a forensic procedure provided foPént ID.

Crimes Act 1914 53



Part IAA Search, information gathering, arrest and relpteders
Division 4 Arrest and related matters

Section 3ZI

(3) Subiject to section 3ZI, a strip search mayg hks conducted if the
person consents in writing.

(3A) Subsection (3) does not authorise the condiatstrip search for
the purpose of obtaining forensic material as daefim Part ID.
Such a search must not be conducted except indaroog with
Part ID.

(4) Subject to section 3ZI, a strip search magdreucted in the
presence of a medical practitioner who may assigia search.

(5) The approval may be obtained by telephonexidéacsimile or
other electronic means.

(6) A constable who gives or refuses to give gor@yal for the
purposes of paragraph (2)(c) must make a recotitecdiecision
and of the reasons for the decision.

(7) Such force as is necessary and reasonalte icircumstances may
be used to conduct a strip search under subsd@jon

(8) Any item of a kind referred to in paragrapi(é2 that is found
during a strip search may be seized.

3ZI Rules for conduct of strip search

(1) A strip search:
(&) must be conducted in a private area; and
(b) must be conducted by a constable who is of#imee sex as
the person being searched; and
(c) subject to subsections (3) and (4), must eatdnducted in
the presence or view of a person who is of the sippgex to
the person being searched; and
(d) must not be conducted in the presence or eifeavperson
whose presence is not necessary for the purposbs of
search; and
(e) must not be conducted on a person who is ut@esnd
(f) if the person being searched is at least XQuhder 18, or is
incapable of managing his or her affairs:
(i) may only be conducted if the person has besrsted
and charged or if a magistrate orders that it be
conducted; and
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(i) must be conducted in the presence of a parent
guardian of the person being searched or, if thabt
acceptable to the person, in the presence of anothe
person (other than a constable) who is capable of
representing the interests of the person and wifara
as is practicable in the circumstances, is acceptab
the person; and

(g) must not involve a search of a person’s badytes; and

(h) must not involve the removal of more garmehés the
constable conducting the search believes on rebBona
grounds to be necessary to determine whether tisepéas
in his or her possession the item searched fay establish
the person’s involvement in the offence; and

(i) must not involve more visual inspection thhe tonstable
believes on reasonable grounds to be necessasyaiolish
the person’s involvement in the offence.

(2) In deciding whether to make an order refetoeth
paragraph (1)(f), the magistrate must have regard t

(a) the seriousness of the offence; and
(b) the age or any disability of the person; and
(c) such other matters as the magistrate thinks fi

(3) A strip search may be conducted in the presefi@a medical
practitioner of the opposite sex to the personchest if a medical
practitioner of the same sex as the person beeglsed is not
available within a reasonable time.

(4) Paragraph (1)(c) does not apply to a parersdian or personal
representative of the person being searched fé¢hgon being
searched has no objection to the person beingmirese

(5) If any of a person’s garments are seizedraswt of a strip search,
the person must be provided with adequate clothing.
3ZJ Taking fingerprints, recordings, samples of hadwriting or
photographs
(1) In this section and in sections 3ZK and 3ZL.:

identification material in relation to a person, means prints of the
person’s hands, fingers, feet or toes, recordifigiseoperson’s
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voice, samples of the person’s handwriting or py@phs
(including video recordings) of the person, butsinet include
tape recordings made for the purposes of sectibhd@23V.

(2) A constable must not:

(a) take identification material from a person v lawful
custody in respect of an offence except in accarelavith
this section; or

(b) require any other person to submit to thengkif
identification material, but nothing in this paragh prevents
such a person consenting to the taking of ideatifin
material.

(3) If a person is in lawful custody in respectofoffence, a constable
who is of the rank of sergeant or higher or whimighe time
being in charge of a police station may take idigatiion material
from the person, or cause identification materiairf the person to
be taken, if:
(a) the person consents in writing; or

(b) the constable believes on reasonable grolnadsttis
necessary to do so to:

(i) establish who the person is; or

(ii) identify the person as the person who conexlitthe
offence; or

(iii) provide evidence of, or relating to, the @fice; or
(ba) both of the following apply:

(i) the identification material taken, or causedée taken,
is fingerprints or photographs (including video
recordings) of the person;

(ii) the offence is punishable by imprisonmentdqperiod
of 12 months or more; or

(c) the constable suspects on reasonable grobathe person
has committed another offence and the identificatiaterial
is to be taken for the purpose of identifying tleegon as the
person who committed the other offence or of priowgd
evidence of, or relating to, the other offence.

(4) A constable may use such force as is necessaryeasonable in
the circumstances to take identification materiairf a person
under this section.
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(5) Subject to subsection (9), a constable mustake identification
material from a person who is under 10.

(6) Subject to this section, a constable mustaia identification
material (other than hand prints, finger printgtfprints or toe
prints) from a suspect who:

(a) is at least 10 but under 18, or is incapableanaging his or
her affairs; and
(b) has not been arrested and charged;
unless a magistrate orders that the material entak

(6A) A constable must not take hand prints, fingents, foot prints or
toe prints from a suspect who:

(a) is at least 10 but under 18, or is incapableanaging his or
her affairs; and

(b) has not been arrested and charged;
except in accordance with Part ID.

(7) In deciding whether to make such an ordernthgistrate must
have regard to:
(a) the seriousness of the offence; and
(b) the age or any disability of the person; and
(c) such other matters as the magistrate thirks fi

(8) The taking of identification material from argon who:
(a) is under 18; or
(b) is incapable of managing his or her affairs;
must be done in the presence of:

(c) a parent or guardian of the person; or

(d) if the parent or guardian of the person isaweptable to the
person, another person (other than a constable)svho
capable of representing the interests of the peaadnwho,
as far as is practicable in the circumstances;dstable to
the person.

(9) Despite this section, identification materiady be taken from a
person who:
(a) is not a suspect; and
(b) is under 10 or is incapable of managing hikeraffairs;
if a magistrate orders that the material be taken.
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(10) Despite this section, identification materiay be taken from a
person who:
(a) is not a suspect; and
(b) is at least 10 but under 18; and
(c) is capable of managing his or her affairs;
if one of the following paragraphs applies:
(d) the person agrees in writing to the takinghef material and
a parent or guardian of the person also agreesiiimgvor, if
a parent or guardian is not acceptable to the peswther
person (other than a constable) who is capable of
representing the interests of the person and whfaras is
practicable in the circumstances, is acceptabiledgerson
also agrees in writing;
(e) if:
(i) one of those persons agrees in writing totékéng of
the material but the other does not; and

(i) a magistrate orders that the material betake

(11) In deciding whether to make such an order ntlagistrate must
have regard to the matters set out in subsection (7

(12) Despite this section, identification materiay be taken from a
person who:

(a) is at least 18; and
(b) is capable of managing his or her affairs; and
(c) is not a suspect;

if the person consents in writing.

3ZK Destruction of identification material

) If:
(a) identification material has been taken fropeeson under
section 3ZJ; and
(b) a period of 12 months has elapsed since #mifttation
material was taken; and

(c) proceedings in respect of an offence to whieh
investigation material relates have not been umstit or have
been discontinued;

the identification material must be destroyed amsas practicable.
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&)

®)

If identification material has been taken framperson under
section 3ZJ and:

(a) the person is found to have committed an ofdn which
the identification material relates but no conwotis
recorded; or

(b) the person is acquitted of such an offence and

(i) no appeal is lodged against the acquittal; or

(i) an appeal is lodged against the acquittal twed
acquittal is confirmed or the appeal is withdrawn;

the identification material must be destroyed assas practicable
unless an investigation into, or a proceeding ajaire person for,
another offence to which the identification materédates is
pending.

A magistrate may, on application by a congtabktend the period
of 12 months referred to in subsection (1) or fretod as
previously extended under this subsection in m@hatid particular
identification material if the magistrate is sagsfthat there are
special reasons for doing so.

3ZL Offence of refusing to allow identification maerial to be taken

)

&)

©)

If a person is convicted of an offence, thagjel or magistrate
presiding at the proceedings at which the persaasavicted
may order:

(a) the person to attend a police station; or

(b) that a constable be permitted to attend ompénson in a

place of detention;

within one month after the conviction to allow irepsions of the
person’s fingerprints and/or or a photograph ofgéeson to be
taken in accordance with the order.

A person must not refuse or fail to allow thaspressions or a
photograph of the person to be taken.

Penalty: Imprisonment for 12 months.

Subsection (2) does not apply if the persadeeasonable
excuse.

Note: A defendant bears an evidential burden iatieh to the matter in
subsection (3) (see subsection 13.3(3) ofGhminal Codg.
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(8A) The judge or magistrate may also make angratihders that are
reasonably necessary for ensuring that the imuressif the
person’s fingerprints and/or a photograph of thesqe are taken in
accordance with the order under subsection (1)ekample, the
judge or magistrate may order the person to atespkcified
police station at a specified time.

(3B) A person commits an offence if:
(a) the person is subject to an order under stibeg@A); and
(b) the person engages in conduct; and
(c) the person’s conduct contravenes the order.

Penalty: Imprisonment for 12 months.
(8C) In this section:

engage in conducieans:
(a) do an act; or
(b) omit to perform an act.

(4) Nothing in this section derogates from thétig use the
provisions of Part ID as authority for the takirfgfingerprints
from a prescribed offender or a serious offender.

(5) In subsection (4prescribed offendeandserious offendeihave
the meanings given in subsection 23WA(1).

3ZM ldentification parades

(1) This section applies to identification paratekl in relation to
offences.

(2) Subject to subsection (3) and to section 3tiNidentification
parade:
(&) may be held if the suspect agrees; or
(b) must be held if:
(i) the suspect has requested that an identificgiarade
be held; and
(i) itis reasonable in the circumstances toado s

(2A) Without limiting the matters that may be takato account in
determining whether it is reasonable in the cirdamses to hold
an identification parade, the following must beetaknto account:
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(a) the kind of offence, and the gravity of théeate,
concerned,;

(b) the likely importance in the circumstanceshaf evidence of
identification;

(c) the practicality of holding an identificatiparade, having
regard, among other things:

(i) if the suspect fails to cooperate in the castdf the
parade—to the manner and extent of, and the rg#son
any) for, the failure; and

(ii) in any case—to whether an identification waade at
or about the time of the commission of the offeraoed

(d) the appropriateness of holding an identifagparade,
having regard, among other things, to the relatignéf any)
between the suspect and the person who may make an
identification at the identification parade.

(3) Anidentification parade must not be held salthe suspect has
been informed that:
(a) he or she is entitled to refuse to take pathé parade; and
(b) if he or she refuses to take part in the parad
(i) evidence of the refusal may be given in later
proceedings relating to an offence, for the purpdse
explaining why an identification parade was nothel
and
(i) evidence may be given in such proceedingarnyf
identification of the suspect by a witness as altes
having seen a photograph or having seen the suspect
otherwise than during an identification parade; and
(c) in addition to any requirement under secti@dhl3a legal
representative or other person of the suspect'®ehmay be
present while the person is deciding whether te fadt in
the parade, and during the holding of the pardde, i
arrangements for that person to be present caralde m
within a reasonable time.

(4) The giving of the information referred to imbsection (3) must be
recorded by a video recording or an audio recording

(5) An identification parade must be arranged esrtlucted in a
manner that will not unfairly prejudice the suspect
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(6) Without limiting the intent of subsection (81 identification
parade must be arranged and conducted in accordaticthe
following rules:

(a) the parade must consist of at least 9 persons;

(b) each of the persons who is not the suspect mus

(i) resemble the suspect in age, height and genera
appearance; and

(ii) not have features that will be visible duritige parade
that are markedly different from those of the setps
described by the witness before viewing the parade;

(c) unless it is impracticable for another conlgtab arrange or
conduct the parade, no constable who has takernpie
investigation relating to the offence may take jrathe
arrangements for, or the conduct of, the parade;

(d) no person in the parade is to be dressedviayathat would
obviously distinguish him or her from the othertapants;

(e) ifitis practicable to do so, numbers shdaédplaced next to
each participant in order to allow the witness tkenan
identification by indicating the number of the pBrs
identified;

(f) the parade may take place so that the witnasssiew the
parade without being seen if the witness requbastsitttake
place in such a manner and:

(i) alegal representative or other person ofstpect’s
choice is present with the witness; or

(ii) the parade is recorded by a video recording;

(g) nothing is to be done that suggests or iylikesuggest to a
witness which member of the parade is the suspect;

(h) if the witness so requests, members of thademay be
required to speak, move or adopt a specified pedut, if
this happens, the witness must be reminded thahémebers
of the parade have been chosen on the basis atphys
appearance only;

(i) the suspect may select where he or she wishstand in the
parade;

()) if more than one witness is to view the parade
(i) each witness must view the parade alone; and

(i) the witnesses are not to communicate withheatber at
a time after arrangements for the parade have

62 Crimes Act 1914



Search, information gathering, arrest and relataudeps Part IAA
Arrest and related mattemivision 4

Section 3ZM

commenced and before each of them has viewed the
parade; and

(iii) the suspect may change places in the paatée each
viewing;

(k) each witness must be told that:

(i) the suspect may not be in the parade; and
(ii) if he or she is unable to identify the sudpsith
reasonable certainty he or she must say so;

(I) the parade must be recorded by a video recgrdiit is
practicable to do so and, if that is done, a cdpthe video
recording must be made available to the suspedusar her
legal representative as soon as it is practicabti®tso;

(m) if the parade is not recorded by a video reicay:
(i) the parade must be photographed in colour; and

(ii) a print of a photograph of the parade thattiteast
250mmx 200mm in size must be made available to the
suspect or his or her legal representative; and

(i) the constable in charge of the parade mais¢ @all
reasonable steps to record everything said and @aone
the parade and must make a copy of the recordadlail
to the suspect or his or her legal representative;

(n) the suspect may have present during the toplofithe
parade a legal representative or other persorsajrter
choice if arrangements for that person to be ptesembe
made within a reasonable time.

(7) Nothing in this Act affects the determinatiaithe following
questions:

(a) whether or not evidence of a suspect havifugee to take
part in an identification parade is admissible;

(b) if evidence of such a refusal is admissabletvinferences
(if any) may be drawn by a court or jury from tkeéusal;

(c) whether, after such a refusal, evidence efaditive methods
of identification is admissible.

(8) If a witness is, under the supervision of astable, to attempt to
identify a suspect otherwise than during an idesatifon parade,
the constable must ensure that the attempted fdatiton is done
in a manner that is fair to the suspect.
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3ZN Identification parades for suspects under 18te.

(1) Anidentification parade must not be helddsuspect who is
under 10.

(2) An identification parade must not be helddsuspect who is
incapable of managing his or her affairs unlessgistrate orders
that it be held.

(3) Anidentification parade must not be helddsuspect who:

(a) is at least 10 but under 18; and

(b) is capable of managing his or her affairs;

unless one of the following paragraphs applies:

(c) the suspect agrees to or requests in writinghblding of the
parade and a parent or guardian of the suspectagre
writing to the holding of the parade or, if the guatror
guardian is not acceptable to the suspect, anptdrson
(other than a constable) who is capable of repteggthe
interests of the suspect and who, as far as isipahte in the
circumstances, is acceptable to the suspect aigreeging
to the holding of the parade;

(d) if:

(i) one of those persons agrees in writing tohbleling of
the parade but the other does not; and
(i) a magistrate orders that the parade be held.

(4) In deciding whether to make such an ordernthgistrate must
have regard to:

(a) the seriousness of the offence; and
(b) the age or any disability of the person; and
(c) such other matters as the magistrate thinks fi

(5) An identification parade for a suspect wharnsler 18 or is
incapable of managing his or her affairs must e imethe
presence of:

(a) a parent or guardian of the suspect; or

(b) if the parent or guardian is not acceptablénéosuspect,
another person (other than a constable) who isbbeod
representing the interests of the suspect and aghfar as is
practicable in the circumstances, is acceptabibdsuspect.
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3Z0 Identification by means of photographs

(1) If a suspectis in custody in respect of derafe or is otherwise
available to take part in an identification paraalepnstable
investigating the offence must not show photographsomposite
pictures or pictures of a similar kind, to a witeiésr the purpose
of establishing, or obtaining evidence of, the titgrof the suspect
unless:

(a) the suspect has refused to take part in arifidation
parade; or
(aa) the suspect’'s appearance has changed sigtificince the
offence was committed; or
(b) the holding of an identification parade woblel
(i) unfair to the suspect; or
(i) unreasonable in the circumstances.

(1A) Without limiting the matters that may be takato account in
determining whether it would be unreasonable incirmumstances
to hold an identification parade, the following mbe taken into
account:

(a) the kind of offence, and the gravity of théeate,
concerned;

(b) the likely importance in the circumstanceshaf evidence of
identification;

(c) the practicality of holding an identificatiparade, having
regard, among other things:

(i) if the suspect fails to cooperate in the castchf the
parade—to the manner and extent of, and the rgéson
any) for, the failure; and

(ii) in any case—to whether an identification vwaade at
or about the time of the commission of the offeraoed

(d) the appropriateness of holding an identifmatarade,
having regard, among other things, to the relatignéf any)
between the suspect and the person who may make an
identification at the identification parade.

(2) If a constable investigating an offence shptvstographs or
pictures to a witness for the purpose of estaliigshor obtaining
evidence of, the identity of a suspect, whetherairthe suspect is
in custody, the following rules apply:
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(a) the constable must show to the witness phapdgr or
pictures of at least 9 different persons;

(b) each photograph or picture of a person whighe suspect
must be of a person who:

(i) resembles the suspect in age and general eppes
and

(i) does not have features visible in the phoapdror
picture that are markedly different from thoseladf t
suspect as described by the witness before viethimg
photographs or pictures;

(ba) the photographs or pictures shown to theesgmust not
suggest that they are photographs or picturesrgbps in
police custody;

(c) the constable must not, in doing so, act ulyfadwards the
suspect or suggest to the witness that a partiphlatograph
or picture is the photograph or picture of the saspr of a
person who is being sought by the police in respkah
offence;

(d) if practicable, the photograph or pictureltd suspect must
have been taken or made after he or she was ar@steas
considered as a suspect;

(e) the witness must be told that a photograpbiaiure of the
suspect may not be amongst those being seen yittiess;

(f) the constable must keep, or cause to be kepgord
identifying each photograph or picture that is shawthe
witness;

(g) the constable must notify the suspect or hisen legal
representative in writing that a copy of the redgrdvailable
for the suspect;

(h) the constable must retain the photographsotunes shown,
and must allow the suspect or his or her legalesgntative,
upon application, an opportunity to inspect thetpgmphs
or pictures.

3) If:

(a) a photograph or picture of a person who ipacted in
relation to the commission of an offence is showa t
witness; and

(b) the photograph was taken or the picture méee the
suspect was arrested or was considered to be actpapd
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(c) proceedings in relation to the offence refeiein
paragraph (a) or another offence arising out oktrae
course of conduct for which the photograph wasrtaie
picture made are brought against the suspect bafjuney;
and

(d) the photograph or picture is admitted intalevice;

the jury must be informed that the photograph aken or the
picture made after the suspect was arrested ocavesidered as a
suspect.

(4) If a suspect is in custody in respect of derafe, a constable
investigating the offence must not show a compgsdtire or a
picture of a similar kind to a witness for the posp of assisting
the witness to describe the features of the suspect

(5) If, after a constable investigating an offehes shown to a witness
a composite picture or a picture of a similar kiodthe purpose
referred to in subsection (4):

(a) a suspect comes into custody in respect offfeace; and

(b) an identification parade is to be held intielato the
suspect;
the constable in charge of the investigation ofdfience may,
unless doing so would be unfair to the suspeceairriveasonable
in the circumstances, request the witness to attemdlentification
parade and make the necessary arrangements feittigss to
attend.

(6) If, after the witness has been shown a conp@stture or a
picture of a similar kind for the purpose refertedn
subsection (4), a person is charged with the offetie constable
in charge of investigating the offence must, upppliaation by
that person or his or her legal representativeyigeohim or her
with particulars of any such picture shown to thiness and the
comments (if any) of the witness concerning théupe

(7) If a suspectis in custody in respect of derafe and a constable
investigating the offence wishes to investigatepbssibility that a
person other than the suspect committed the offautesection (4)
does not prevent a constable from taking actioerrefl to in that
subsection for the purpose of assisting a witnesescribe the
features of a person other than the suspect.
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3ZP Identification procedures where there is morghan one suspect

If:
(a) aconstable is attempting to ascertain:
(i) which of 2 or more suspects committed an afégror
(ii) the identities of 2 or more suspects who rhaye been
jointly involved in an offence; and
(b) for that purpose, the constable intends taloohan
identification parade or to identify a person bgwing a
photograph or a picture of a suspect to a person;
the constable must undertake a separate idenitdficptocess for
each of the suspects.

3ZQ Descriptions

(1) If a description of a suspect is given to astable in relation to an
offence, the constable must ensure that a recattiealescription
is made and that the record is retained until anggedings in
respect of the offence are completed.

(2) Subject to subsection (4), a constable miigtguested to do so by
a person who has been charged with an offenceidardive person
with the name of every person who, to the knowleafghe
constable, claims to have seen, at or about thedinthe
commission of the offence, a person who is susgeaftbeing
involved in its commission.

3 If:
(a) arecord of a description of a person is mautker
subsection (1); and
(b) the person is charged with an offence to whiieh
description relates;
a constable must notify the person or his or hgallespresentative
in writing that a copy of the record, and of anlgestrecord of a
description that the constable knows about of agrewho is
suspected of being involved in the commission efdfience, is
available for the person.

(4) If the constable suspects on reasonable geotinad providing the
name of a person under subsection (2) could:

(a) place the person in danger; or
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(b) expose the person to harassment or unreagonabl
interference;

the constable is not required to provide the nahtbeoperson.
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Division 4A—Determining a person’s age
Subdivision A—Preliminary

3ZQA Definitions
(1) In this Division:

age determination informationrmeans a photograph (including an
X-ray photograph) or any other record or informatielating to a
person that is obtained by carrying out a presdrifrecedure.

appropriately qualified in relation to the carrying out of a
prescribed procedure, means:
(a) having suitable professional qualificationggrperience to
carry out the prescribed procedure; or
(b) qualified under the regulations to carry dwé prescribed
procedure.

Commonwealth offenceneans:

(a) an offence against a law of the Commonweattier than an
offence that is a service offence for the purpaddbe
Defence Force Discipline Act 198@r

(b) a State offence that has a federal aspect.

investigating officialmeans:

(&) a member or special member of the AustralieseFal
Police; or

(b) a member of the police force of a State orifay; or

(c) a person who holds an office the functions/bich include
the investigation of Commonwealth offences and vgho
empowered by a law of the Commonwealth becaudeeof t
holding of that office to make arrests in respdduech
offences.

prescribed procedureneans a procedure specified by regulations
made for the purposes of subsection (2) to be scpbed
procedure for determining a person’s age.
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(2) The regulations may specify a particular pdure, which may
include the taking of an X-ray of a part of a pe'sdody, to be a
prescribed procedure for determining a person’s age

(3) A procedure prescribed for the purposes oseation (2):
(&) may involve the operation of particular equgmmthat is
specified for the purpose; and
(b) must require that equipment to be operatedrby
appropriately qualified person.

(4) Before the Governor-General makes a reguldtiothe purposes
of subsection (2), the Minister must consult whb Minister
responsible for the administration of thieerapeutic Goods Act

1989

Subdivision B—Determination of age during investigdon

3ZQB Circumstances where investigating official mg seek
authority to carry out a prescribed procedure

@ If:
(a) an investigating official suspects, on reabtagrounds, that
a person may have committed a Commonwealth offearae;
(b) itis necessary to determine whether or netfrson is, or
was, at the time of the alleged commission of tifience,
under 18 because that question is relevant toutle r
governing the person’s detention, the investigatibtine
offence or the institution of criminal proceedings;
the investigating official may, whether or not herson is in
custody at the time, arrange for the carrying éu prescribed
procedure in respect of the person only if:
(c) the investigating official obtains, in acconda with
section 3ZQC, the requisite consents to the cagrgut of
the procedure in respect of the person; or
(d) a magistrate orders, on application by thestigating
official, the carrying out of the procedure in respof the
person.

(2) An application to a magistrate by an invegtigpofficial for the
purposes of paragraph (1)(d) may be made:
(a) in person; or
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(b) by telephone, telex, fax or other electronizams.

(3) In deciding whether to make such an orderpgpiieation by an
investigating official, the magistrate must be & that:

(a) there are reasonable grounds for the suspiibairthe person
has committed a Commonwealth offence; and

(b) there is uncertainty as to whether or notgeson is, or was,
at the time of the alleged commission of the ofegnmder
18; and

(c) the uncertainty will need to be resolved idesrto determine
the application of the rules governing the persaetention,
the investigation of the offence or the institutmicriminal
proceedings.

3ZQC Obtaining of consents for the carrying out ofa prescribed
procedure

(1) For the purposes of paragraph 3ZQB(1)(c) naestigating official
is taken to have obtained the requisite conseritsetoarrying out
of a prescribed procedure in respect of a perstireifollowing
persons agree in writing to the carrying out ofphecedure:

(a) the person in respect of whom it is sougldatwy out the
procedure;
(b) either:
(i) a parent or guardian of the person; or
(ii) if a parent or guardian is not available smniot
acceptable to the person—an independent adultmperso
(other than an investigating official involved met
investigation of the person) who is capable of
representing the interests of the person and whfara
as is practicable in the circumstances, is acceptab
the person.

(2) Before seeking the consents referred to irsecion (1), an
investigating official must first inform each ofetfpersons from
whom such a consent is being sought, in a languegéich the
person is able to communicate with reasonable dyten

(a) the purpose and reasons for which the prestigioocedure
is to be carried out; and

(b) the nature of the procedure; and
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(c) if the procedure involves the operation oftigatar
equipment—the nature of that equipment; and
(d) that the information obtained from the cargyout of the
procedure could affect the manner of dealing withpierson
on whom the procedure is to be carried out; and
(e) the known risks (if any) that would be posedhte health of
the person on whom the procedure is to be cartiédaod
(ea) that the persons giving the requisite conseyt withdraw
that consent at any time; and
(f) that the seeking of the requisite consentamggiving of
such consent was being, or would be, recorded; and
(g) that the persons giving the requisite conseateach entitled
to a copy of that record; and
(h) that the person on whom the procedure is tcalbged out
may have, so far as is reasonably practicablersopef his
or her choice present while the procedure is cduoid.

(3) The requisite consents may be given:
(a) in person; or
(b) by telephone, telex, fax or other electroniams.

(4) Nothing in this section affects the rightsagberson under Part IC,
in particular a person’s rights under:
(a) section 23G (Right to communicate with frierelative and
legal practitioner); or
(b) section 23P (Right of foreign national to coumecate with
consular office).

3ZQD Withdrawal of consent

If a person who has given consent to the carrgingpf a
prescribed procedure expressly withdraws consethietearrying
out of that procedure (or if the withdrawal of swtnsent can
reasonably be inferred from the person’s condusfyrie or during
the carrying out of the procedure, the carryingafuhe procedure
is not to proceed otherwise than by order of a steggie on the
application of an investigating official.
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3ZQE Recording of giving of information about carrying out a
prescribed procedure and relevant responses

(1) Aninvestigating official must, if practicablensure that:

(a) the giving of information about a prescribedgedure and
the responses (if any) of the persons to whomrtfoermation
is given are recorded by audio tape, video tapsteer
electronic means; and

(b) a copy of the record is made available topiaeson on whom
it is sought to carry out the procedure.

(2) If recording the giving of information and thesponses (if any) of
the persons to whom the information is given inrtiener
referred to in subsection (1) is not practicalile, investigating
official must ensure that:

(a) a written record of the giving of the infornaet and of the
responses (if any) is made; and

(b) a copy of the record is made available topieson on whom
it is sought to carry out the procedure.

Subdivision C—Determination of age during proceedigs

3ZQF Circumstances where judge or magistrate mayrder carrying
out of a prescribed procedure on own initiative

If:
(a) a person is being prosecuted for a Commonlwe#ince;
and
(b) the judge or magistrate presiding over thegedings related
to that offence is satisfied that it is necessargdcertain
whether or not the person is, or was, at the tiftbealleged
commission of that offence, under 18;
the judge or magistrate presiding may make an astgriring the
carrying out of a prescribed procedure in respetii@person.
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Subdivision D—Communication of orders by judges or
magistrates

3ZQG Orders made by judges or magistrates concerng carrying
out of a prescribed procedure

(1) If ajudge or a magistrate orders the carryingof a prescribed
procedure (whether as a result of a request bynasiigating
official or not), the judge or magistrate must:

(a) ensure that a written record of the order, @rttie reasons
for the making of the order, is kept; and

(b) ensure that the person on whom the procedurebe carried
out is told by an investigating official in a larage in which
the person is able to communicate with reasonéidey:

(i) that an order for the carrying out of the prdare has
been made and of the reasons for the making of the
order; and

(ii) of the arrangements for the carrying out o t
procedure; and

(i) of the fact that reasonable force may bedusesecure
the compliance of the person to whom the ordetesla

(2) The judge or magistrate may give directiontoabe time, place
and manner in which the procedure is to be cauoigd

Subdivision E—Matters relating to the carrying out of
prescribed procedures

3ZQH Appropriate medical or other standards to beapplied

A prescribed procedure must be carried out iraamar consistent
with either or both of the following:

(a) appropriate medical standards;

(b) appropriate other relevant professional stedgla

3ZQIl Reasonable and necessary force

Except where the carrying out of a prescribe¢@dare to
determine a person’s age is undertaken with theerdrof that
person and of an additional adult person in aceurelavith
section 3ZQC, the person carrying out the procedure any
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person assisting that person, is entitled to usk &rce as is
reasonable and necessary in the circumstances.

Subdivision F—Disclosure and destruction of age
determination information

3ZQJ Disclosure of age determination information

(1) A person is guilty of an offence if:

(a) the person’s conduct causes the disclosuag®f
determination information other than as providedhy
section; and

(b) the person is reckless as to any such dis@osu

Penalty: Imprisonment for 2 years.

(2) A person may only disclose age determinatidorimation:
(a) for a purpose related to establishing and ¢gingwith the
rules governing:

(i) the detention of the person to whom the age
determination information relates; or

(ii) the investigation of a Commonwealth offengetbat
person; or
(i) the institution of criminal proceedings agat that
person for a Commonwealth offence; or
(b) for a purpose related to the conduct of:

(i) the investigation of the person to whom the ag
determination information relates for a Commonwealt
offence; or

(i) proceedings for a Commonwealth offence agatimet
person; or

(c) for the purpose of an investigation by thevtnfation
Commissioner of the Commonwealth or the Common\vealt
Ombudsman; or

(d) if the person to whom the age determinatidarination
relates consents in writing to the disclosure.

Note: A defendant bears an evidential burden iatieh to the matters

referred to in subsection (2)—see subsection 13@&(theCriminal
Code
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3ZQK Destruction of age determination information

(1) If, in relation to a Commonwealth offence:

(a) age determination information relating to espa has been
obtained by carrying out a prescribed proceduréd; an

(b) 12 months have passed since the carryingfdtieo
procedure; and

(c) proceedings in respect of the offence havebaen instituted
against the person from whom the information wksriaor
have discontinued,;

the information must be destroyed as soon as pedoté.

(2) If, in relation to a Commonwealth offence, aggermination
information relating to a person has been obtabyedarrying out
a prescribed procedure and:
(a) the person is found to have committed thenaffebut no
conviction is recorded; or

(b) the person is acquitted of the offence and:
(i) no appeal is lodged against the acquittal; or
(i) an appeal is lodged against the acquittal taed
acquittal is confirmed or the appeal is withdrawn;
the information must be destroyed as soon as pedoté unless an

investigation into, or a proceeding against, thesqe for another
Commonwealth offence is pending.

(3) A magistrate may, on application by an in\ging official,
extend the period of 12 months referred to in sctigwe (1), or that
period as previously extended under this subsedatioglation to
the information, if the magistrate is satisfiedtttheere are special
reasons for doing so.
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Division 4B—Power to obtain information and documeis
Subdivision A—Definitions

3ZQL Definitions
In this Division:

authorised AFP officermeans:
(a) the Commissioner; or
(b) a Deputy Commissioner; or
(c) a senior executive AFP employee who:
(i) is a member of the Australian Federal Polar]

(i) is authorised in writing by the Commissiorier the
purposes of this paragraph.

Federal Magistratehas the meaning given by tRederal
Magistrates Act 1999

Subdivision B—Power to request information or docunents
about terrorist acts from operators of aircraft or
ships

3ZQM Power to request information or documents abat terrorist
acts from operators of aircraft or ships

(1) This section applies if an authorised AFPa#ifbelieves on
reasonable grounds that an operator of an airorafip has
information or documents (including in electronicrh) that are
relevant to a matter that relates to the doingteferist act
(whether or not a terrorist act has occurred oregtur).

(2) The officer may:

(a) ask the operator questions relating to theairor ship, or
its cargo, crew, passengers, stores or voyageatbatlevant
to the matter; or

(b) request the operator to produce documentsnglto the
aircraft or ship, or its cargo, crew, passengeoses or
voyage:

(i) that are relevant to the matter; and
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(ii) that are in the possession or under the obofrthe
operator.

(3) A person who is asked a question or requédstpdoduce a
document under subsection (2) must answer theiqonest
produce the document as soon as practicable.

Offence

(4) A person commits an offence if:
(a) the person is an operator of an aircraft go;sind

(b) the person is asked a question or requestpbthice a
document under subsection (2); and

(c) the person fails to answer the question odpee the
document.

Penalty: 60 penalty units.

(5) Subsection (4) is an offence of strict lialyili
Note: For strict liability, see section 6.1 of Beminal Code

(6) Itis a defence to a prosecution for an oféeagainst subsection (4)
if the person charged had a reasonable excuse for:

(a) failing to answer the question; or
(b) failing to produce the document.

Definitions
(7) In this section:

operatorhas the meaning given by section 4 of@lustoms Act
1901

Subdivision C—Power to obtain documents relating t@erious
terrorism and non-terrorism offences

3ZQN Power to obtain documents relating to seriougerrorism
offences

(1) This section applies if an authorised AFPgagfficonsiders on
reasonable grounds that a person has documenisdfimg in
electronic form) that are relevant to, and willissghe
investigation of a serious terrorism offence.
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(2) The officer may give the person a written oetiequiring the
person to produce documents that:
(a) relate to one or more of the matters setrosection 3ZQP,
as specified in the notice; and
(b) are in the possession or under the contrtii@person.

(3) The notice must:

(a) specify the name of the person to whom thizads given;
and

(b) specify the matters to which the documentse@roduced
relate; and

(c) specify the manner in which the documents@iee
produced; and

(d) specify the place at which the documents aigetproduced;
and

(e) state that the person must comply with theceats soon as
practicable; and

(f) set out the effect of section 3ZQS (offenceféolure to
comply); and

(g) if the notice specifies that information abthe notice must
not be disclosed—set out the effect of section 3Zqifence
for disclosing existence or nature of a notice).

3ZQO Power to obtain documents relating to seriousffences

(1) An authorised AFP officer may apply to a Fedidlagistrate for a
notice under this section in respect of a personafAFP officer
considers on reasonable grounds that the persatolcasents
(including in electronic form) that are relevantamd will assist,
the investigation of a serious offence.

(2) If the Magistrate is satisfied on the balaaterobabilities, by
information on oath or by affirmation, that:

(a) the person has documents (including in elaatrform) that
are relevant to, and will assist, the investigabba serious
offence; and

(b) giving the person a notice under this seasarasonably
necessary, and reasonably appropriate and adéptede
purpose of investigating the offence;

the Magistrate may give the person a written nagcgliring the
person to produce documents that:
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(c) relate to one or more of the matters setmwsection 3ZQP,
as specified in the notice; and
(d) are in the possession or under the contrtheperson.

(3) The Magistrate must not give the notice untaesauthorised AFP
officer or some other person has given to the Meajis, either
orally or by affidavit, such further informatiorf ény) as the
Magistrate requires concerning the grounds on wthielissue of
the notice is being sought.

(4) The notice must:

(a) specify the name of the person to whom thizads given;
and

(b) specify the matters to which the documentse@roduced
relate; and

(c) specify the manner in which the documentd@ize
produced; and

(d) specify the place at which the documents @afgetproduced;
and

(e) state that the person must comply with théecaatithin 14
days after the day on which the notice is givew an

() set out the effect of section 3ZQS (offenceftlure to
comply); and

(g) if the notice specifies that information abthe notice must
not be disclosed—set out the effect of section 3Z6jfence
for disclosing existence or nature of a notice).

3ZQP Matters to which documents must relate

A document to be produced under a notice undgiose3ZQN or
3ZQ0O must relate to one or more of the followingters:

(a) determining whether an account is held byezified person
with a specified financial institution, and detaidating to
the account (including details of any related acts)

(b) determining whether a specified person igaatiory to an
account with a specified financial institution, ashetails
relating to the account (including details of aalated
accounts);

(c) determining whether a transaction has beedwtied by a
specified financial institution on behalf of a sified person,
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and details relating to the transaction (includietgils
relating to other parties to the transaction);

(d) determining whether a specified person traadedr will
travel between specified dates or specified looatiand
details relating to the travel (including detai4ating to
other persons travelling with the specified person)

(e) determining whether assets have been tragdfésror from
a specified person between specified dates, amdlsiet
relating to the transfers (including details relgtto the
names of any other persons to or from whom thadsasssae
transferred);

(f) determining whether an account is held byec#ped person
in respect of a specified utility (such as gas,ewvat
electricity), and details relating to the accountliuding the
names of any other persons who also hold the atgoun

(g) determining who holds an account in respeet gpecified
utility (such as gas, water or electricity) at aafied place,
and details relating to the account;

(h) determining whether a telephone account igd hgla
specified person, and details relating to the agtou
(including:

(i) details in respect of calls made to or frora televant
telephone number; or
(ii) the times at which such calls were made oeneed; or
(i) the lengths of such calls; or
(iv) the telephone numbers to which such callsaweade
and from which such calls were received);

(i) determining who holds a specified telephoneoaat, and
details relating to the account (including detaiksntioned in
paragraph (h));

(j) determining whether a specified person resates specified
place;

(k) determining who resides at a specified place.

3ZQQ Powers conferred on Federal Magistrates in thir personal
capacity

(1) A power conferred on a Federal Magistratedygtisn 3ZQO is
conferred on the Magistrate in a personal capacit/not as a
court or a member of a court.

82 Crimes Act 1914



Search, information gathering, arrest and relataudeps Part IAA
Power to obtain information and documeimsrision 4B

Section 3ZQR

(2) A Federal Magistrate need not accept the pawarferred.

(3) A Federal Magistrate exercising a power caeftby
section 3ZQO has the same protection and immunit/tae or she
were exercising that power as, or as a membehefcdurt of
which the Magistrate is a member.

3ZQR Documents must be produced

(1) A person is not excused from producing a deeninunder
section 3ZQN or 3ZQO on the ground that to do so:
(a) would contravene any other law; or
(b) might tend to incriminate the person or othisenexpose the
person to a penalty or other liability; or
(c) would disclose material that is protected agiailisclosure
by legal professional privilege or any other duty o
confidence; or
(d) would be otherwise contrary to the public iast.

(2) However, neither:
(a) the production of the document; nor
(b) any information, document or thing obtainedakrect or
indirect consequence of producing the document;
is admissible in evidence against the person ingedings other
than proceedings for an offence against sectiornl]13387.2 or
149.1 of theCriminal Codethat relates to this Act.

(3) A person is not liable to any penalty by reasbhis or her
producing a document when required to do so uretgion 3ZQN
or 3ZQO.

(4) The fact that a person is not excused undesestiion (1) from
producing a document does not otherwise affecaiancbf legal
professional privilege that anyone may make intia@teto that
document.

3ZQS Offence for failure to comply with notice uner section 3ZQN
or 3ZQO0

A person commits an offence if:
(a) the person is given a notice under section8Q3ZQ0;
and
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(b) the person fails to comply with the notice.

Penalty: 30 penalty units.

3ZQT Offence for disclosing existence or nature afotice

(1) A person commits an offence if:
(a) the person is given a notice under section8Q3ZQ0;
and
(b) the notice specifies that information abowt tlotice must
not be disclosed; and
(c) the person discloses the existence or nafutemotice.

Penalty: 120 penalty units or imprisonment for arge or both.

(2) Subsection (1) does not apply if:

(a) the person discloses the information to arrqibeson in
order to obtain a document that is required bynibtece in
order to comply with it, and that other personirected not
to inform the person to whom the document relabesiithe
matter; or

(b) the disclosure is made to obtain legal adweickegal
representation in relation to the notice; or

(c) the disclosure is made for the purposes ai tne course of,
legal proceedings.

Note: A defendant bears an evidential burden iatieh to the matters in
subsection (2) (see subsection 13.3(3) ofGhminal Codg.
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Division 4C—Using, sharing and returning things seded
and documents produced

Subdivision A—Using and sharing things seized andatuments
produced

3ZQU Purposes for which things and documents mayebused and
shared

Use and sharing of thing or document by constable o
Commonwealth officer

(1) A constable or Commonwealth officer may useanake available
to another constable or Commonwealth officer tq agbing
seized under this Part, or the original or a cdpgy document
produced under Division 4B, for the purpose of angll of the
following if it is necessary to do so for that pose:

(a) preventing, investigating or prosecuting derde;

(b) proceedings under tiFoceeds of Crime Act 19&F the
Proceeds of Crime Act 2002

(c) proceedings under a corresponding law (withenmeaning
of either of the Acts mentioned in paragraph (bt relate
to a State offence that has a federal aspect;

(d) proceedings for the forfeiture of the thinglena law of the
Commonwealth;

(e) the performance of a function or duty, oreiercise of a
power, by a person, court or other body undem oeliation
to a matter arising under, Division 104 or 105h&Criminal
Code

(f) investigating or resolving a complaint or dlegation of
misconduct relating to an exercise of a power er th
performance of a function or duty under this Part;

(g) investigating or resolving an AFP conduct agpices issue
(within the meaning of thAustralian Federal Police Act
1979 under Part V of that Act;

(h) investigating or resolving a complaint undee ®mbudsman
Act 19760r thePrivacy Act 1988
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(i) investigating or inquiring into a corruptiogssue under the
Law Enforcement Integrity Commissioner Act 2006

(j) proceedings in relation to a complaint, alléga or issue
mentioned in paragraph (f), (g), (h) or (i);

(k) deciding whether to institute proceedingsmiake an
application or request, or to take any other ac¢tiwentioned
in any of the preceding paragraphs of this subsegcti

(I) the performance of the functions of the AulsraFederal
Police under section 8 of tiaustralian Federal Police Act
1979

(2) A constable or Commonwealth officer may uskiag seized
under this Part, or the original or a copy of audoent produced
under Division 4B, for any other use that is regdior authorised
by or under a law of a State or a Territory.

(3) A constable or Commonwealth officer may makailable to
another constable or Commonwealth officer to uersy seized
under this Part, or the original or a copy of autnent produced
under Division 4B, for any purpose for which theking available
of the thing or document is required or authorisga law of a
State or Territory.

(4) To avoid doubt, this section does not limiy ather law of the
Commonwealth that:

(a) requires or authorises the use of a docunresther thing; or

(b) requires or authorises the making availabisvéver
described) of a document or other thing.

Sharing thing or document for use by State, Temyitr foreign
agency

(5) A constable or Commonwealth officer may makbiag seized
under this Part, or the original or a copy of autnent produced
under Division 4B, available to:

(a) a State or Territory law enforcement agency; o
(b) an agency that has responsibility for:
(i) law enforcement in a foreign country; or
(ii) intelligence gathering for a foreign countoy;
(i) the security of a foreign country;
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to be used by that agency for a purpose mentianed i
subsection (1), (2) or (3) and the purpose of arsllof the
following (but not for any other purpose):

(c) preventing, investigating or prosecuting afeinée against a
law of a State or Territory;

(d) proceedings under a corresponding law (withehnmeaning
of theProceeds of Crime Act 19&r theProceeds of Crime
Act 2003;

(e) proceedings for the forfeiture of the thinglana law of a
State or Territory;

(f) deciding whether to institute proceedingsmtake any other
action mentioned in any of paragraphs (1)(a) to (l)
(inclusive), subsection (2) or (3) or paragraph (@) or (e)
of this subsection.

Ministerial arrangements for sharing

(6) This Division does not prevent the Ministesrfr making an
arrangement with a Minister of a State or Territfany

(a) the making available to a State or Territeny Enforcement
agency of that State or Territory, for purposes tioeed in
subsections (1), (3) and (5), of things seized utids Part
and originals and copies of documents producedrunde
Division 4B; and

(b) the disposal by the agency of such thinggjimals and
copies when they are no longer of use to that agkemc
those purposes.

Note: This subsection does not empower the Ministenake such an
arrangement.
Definition

(7) In this section:

State or Territory law enforcement agenayeans:
(a) the police force or police service of a Stat&erritory; or

(b) the New South Wales Crime Commission constituty the
New South Wales Crime Commission Act 18&83ew South

Wales; or
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(c) the Independent Commission Against Corruptionstituted
by thelndependent Commission Against Corruption Act
19880f New South Wales; or

(d) the Police Integrity Commission constitutedthgPolice
Integrity Commission Act 199§ New South Wales; or

(e) the Office of Police Integrity continued by tholice
Integrity Act 2008f Victoria; or

(f) the Crime and Misconduct Commission of Queand] or

(g) the Corruption and Crime Commission estabtidine the

Corruption and Crime Commission Act 208BWestern
Australia.

3ZQV Operating seized electronic equipment

(1) This section applies to electronic equipmetizexd under this Part
or moved under section 3K.

(2) The electronic equipment may be operated ataration after it
has been seized or moved, for the purpose of detergnwvhether
data that is evidential material is held on or asit®#e from the
electronic equipment, and obtaining access to datd

(38) The data referred to in subsection (2) incidbeit is not limited to,
the following:

(a) data held on the electronic equipment, inclgdiata held on
the electronic equipment when operated under duson
that was not held on the electronic equipmenteatithe the
electronic equipment was seized;

(b) data not held on the electronic equipmentaogessible by
using it, including data that was not accessibthatime the
electronic equipment was seized.

(4) If the electronic equipment was seized undeagant or moved
under section 3K, the electronic equipment mayperated before
or after the expiry of the warrant.

(5) This section does not limit the operation thfew provisions of this
Part that relate to dealing with items seized uldisrPart or
moved under section 3K.

Note: For example, this section does not affecbteration of the time

limits in section 3K on examination or processifgahing moved
under that section.
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3ZQW Compensation for damage to electronic equipment

(1) This section applies if:
(a) as aresult of equipment being operated asiomexl in
section 3ZQV:
(i) damage is caused to the equipment; or
(i) damage is caused to data recorded on theoetgrit or
data access to which was obtained from the operafio
the equipment; or
(iii) programs associated with the use of the pongint, or
with the use of the data, are damaged or corrupied;
(b) the damage or corruption occurs because:
(i) insufficient care was exercised in selecting person
who was to operate the equipment; or
(ii) insufficient care was exercised by the persperating
the equipment.

(2) The Commonwealth must pay the owner of thepenent, or the
user of the data or programs, such reasonable capen for the
damage or corruption as the Commonwealth and tmeoer user
agree on.

(3) However, if the owner or user and the Commaithefail to
agree, the owner or user may institute proceedimgscourt of
competent jurisdiction for such reasonable amoéint o
compensation as the court determines.

(4) In determining the amount of compensation plyaegard is to
be had to whether any appropriate warning or guieaves
provided, before the equipment was operated, oopkeation of
the equipment.

(5) Compensation is payable out of money apprtgriay the
Parliament.

(6) For the purposes of subsection (1):

damage in relation to data, includes damage by erastidaia or
addition of other data.
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Subdivision B—Returning things seized and documents

produced

3ZQX When things seized or documents produced und®ivision 2,

4 or 4B must be returned

When things seized under Division 2 or 4 must hemed

(1) If the Commissioner is satisfied that a thésized under
Division 2 or 4 is not required (or is no longequeed) for a
purpose mentioned in section 3ZQU or for otherdiadiior
administrative review proceedings, the Commissionest take
reasonable steps to return the thing to the pdrsomwhom it was
seized or to the owner if that person is not esditb possess it.

(2) However, the Commissioner does not have te th&se steps if:
(aa) either:

(i) the thing may be retained because of an ardder
subsection 3ZQZB(3), or any other order under that
subsection has been made in relation to the tloing;

(i) the Commissioner has applied for such an oehel the
application has not been determined; or

(a) the thing may otherwise be retained, destrayatisposed of
under a law, or an order of a court or tribunalhef
Commonwealth or of a State or a Territory; or

(b) the thing is forfeited or forfeitable to th@@monwealth or
is the subject of a dispute as to ownership.

When documents produced under Division 4B musttoerred

(3) If the Commissioner is satisfied that a docotpoduced under
Division 4B is not required (or is no longer reai) for a purpose
mentioned in section 3ZQU or for other judicialaniministrative
review proceedings, the Commissioner must takeoredse steps
to return the document to the person who produtedibcument
or to the owner if that person is not entitled ¢sgess it.

(4) However, the Commissioner does not have te th&se steps if:
(a) either:
(i) the document may be retained because of agr amtler
subsection 3ZQZB(3), or any other order under that

90
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subsection has been made in relation to the dodiyimen
or
(i) the Commissioner has applied for such an oehel the
application has not been determined; or
(b) the document may otherwise be retained, dgstror
disposed of under a law, or an order of a couttilbanal, of
the Commonwealth or of a State or a Territory; or
(c) the document is forfeited or forfeitable te tBiommonwealth
or is the subject of a dispute as to ownership.

3ZQY When things seized under Division 3 must beeturned

@ If:

(a) the Commissioner is satisfied that a thingestunder
Division 3 is not required (or is no longer reqdiyréor a
purpose mentioned in section 3ZQU or for otherdgiadior
administrative review proceedings; or

(b) the period of 60 days after the thing’s segzemds;

the Commissioner must take reasonable steps torite thing to
the person from whom it was seized or to the ovifrteat person
is not entitled to possess it.

(2) However, the Commissioner does not have te th&se steps if:
(a) proceedings in respect of which the thing ridigrd
evidence were instituted before the end of the®& énd
have not been completed (including an appeal tmg m
relation to those proceedings); or
(b) either:

(i) the thing may be retained because of an ardder
subsection 3ZQZB(2) or (3), or any other order unde
subsection 3ZQZB(3) has been made in relationdo th
thing; or

(i) the Commissioner has applied for such an oehel the
application has not been determined; or

(c) the thing may otherwise be retained, destrayatisposed of
under a law, or an order of a court or tribunalhef
Commonwealth or of a State or a Territory; or

(d) the thing is forfeited or forfeitable to th@@monwealth or
is the subject of a dispute as to ownership.
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3ZQZA When things seized under Division 3A must beeturned

(1) The Commissioner must take reasonable steftum a thing
seized under Division 3A if the owner requestsréiarn of the
thing.

(2) However, the Commissioner does not have te th&se steps if:

(a) the Commissioner suspects on reasonable gsahadif the
thing is returned to the owner, the thing is likedybe used
by the owner or another person in the commissice of
terrorist act, a terrorism offence or a seriousidt; or

(b) the Commissioner is satisfied that the thsgeing used, or
is required to be used, for a purpose mentioned in
section 3ZQU or for other judicial or administrairkeview
proceedings; or

(c) either:

(i) the thing may be retained because of an ardder
subsection 3ZQZB(2) or (3), or any other order unde
subsection 3ZQZB(3) has been made in relationdo th
thing; or

(i) the Commissioner has applied for such an oehel the
application has not been determined; or

(d) the thing may otherwise be retained, destrayetdisposed of
under a law, or order of a court or tribunal, af th
Commonwealth or of a State or a Territory; or

(e) the thing is forfeited or forfeitable to thef@monwealth or
is the subject of a dispute as to ownership.

(3) Despite subsection (2), if:
(a) the owner of a thing requests the return eftitfing:

(i) within 90 days after the date of the seizuodae served
under section 3UF in relation to the thing; or

(i) if subsection 3UF(2) applied in relation teetthing so
that a seizure notice was not served—within 90 days
after the day on which the thing was seized; and

(b) the thing has not been returned to the owpehé end of the
90th day;
the Commissioner must, before the end of the 9&yh d
(c) take reasonable steps to return the thingagmtwner; or
(d) apply to a magistrate for an order under sacsizQZB.
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3ZQZB Magistrate may permit a thing seized or docment
produced under this Part to be retained, forfeitedetc.

(1) A magistrate may, on application by the Consioiser, make an
order under subsection (2) or (3) in relation thiag seized or a
document produced under this Part.

Use for purpose mentioned in section 3ZQU or foeojudicial
or administrative review proceedings

(2) The magistrate may order that a thing seizetkuDivision 3 or
3A be retained for the period specified in the oitlthe magistrate
is satisfied that the thing is being used, or ¢gineed to be used, for
a purpose mentioned in section 3ZQU or for othdicjal or
administrative review proceedings.

Preventing use in committing terrorist act, tersan offence or
serious offence

(3) The magistrate may make any of the ordersnedeo in
subsection (4) if the magistrate is satisfied thate are reasonable
grounds to suspect that, if a thing seized or desumroduced
under this Part is returned to any of the followpegsons, it is
likely to be used by that person or another pensdhe
commission of a terrorist act, a terrorism offenca serious
offence:

(a) the owner of the thing or document;

(b) in the case of a thing—the person from whoenttting was
seized;

(c) in the case of a document—the person who medithe
document.

(4) The orders are as follows:

(a) an order that the thing or document may kemed for the
period specified in the order;

(b) an order that the thing or document is foef@ito the
Commonwealth;
(c) for athing that is not a document—an ordet:th
(i) the thing be sold and the proceeds given ¢oothiner of
the thing; or
(ii) the thing be sold in some other way;
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(d) an order that the thing or document is to égtryed or
otherwise disposed of.

Thing or document must be returned if magistratesatisfied

(5) The magistrate must order that a thing or dwant be returned to
the following person if the magistrate is not datsas mentioned
in subsection (2) or (3):
(a) in the case of a thing—the person from whoentkiing was
seized;
(b) in the case of a document—the person who medithe
document;
(c) if the person referred to in paragraph (aodris not entitled
to possess the thing or document—the owner ofhing or
document.

Persons with an interest in thing or document

(6) Before making an application under this sectiorelation to a
thing or document, the Commissioner must:
(a) take reasonable steps to discover who hastarest in the
thing or document; and
(b) if it is practicable to do so, notify each g&m who the
Commissioner believes to have such an interesteof t
proposed application.

(7) The magistrate must allow a person who hdstanest in the thing
or document to appear and be heard in determihm@plication.

Special rule for things seized under Division 3

(8) The Commissioner may only make an applicatioder this
section in relation to a thing seized under Divisiif the

application is made:
(a) before the end of 60 days after the seizure; o
(b) before the end of a period previously spedifiean order in
relation to the thing under this section.
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Division 5—General

3ZR Conduct of ordinary searches and frisk searcle

An ordinary search or a frisk search of a pergudter this Part
must, if practicable, be conducted by a persomefiame sex as
the person being searched.

3ZS Announcement before entry

(1) A constable must, before any person entemiges under a
warrant or to arrest a person:

(a) announce that he or she is authorised to @mqremises;
and

(b) give any person at the premises an opporttioigflow entry
to the premises.

(2) A constable is not required to comply with seittion (1) if he or
she believes on reasonable grounds that immediatete the
premises is required to ensure:

(a) the safety of a person (including a constalole)

(b) that the effective execution of the warrantter arrest is not
frustrated.

3ZT Offence for making false statements in warrarg

A person must not make, in an application foraarant, a
statement that the person knows to be false oeadghg in a
material particular.

Penalty: Imprisonment for 2 years.

3ZU Offences relating to telephone warrants

A person must not:
(a) state in a document that purports to be a fafrmarrant
under section 3R the name of an issuing officeesmthat
officer issued the warrant; or

Crimes Act 1914 95



Part IAA Search, information gathering, arrest and relpteders
Division 5 General

Section 3ZW

(b) state on a form of warrant under that secionatter that, to
the person’s knowledge, departs in a material @aer from
the form authorised by the issuing officer; or

(c) purport to execute, or present to a persalmcament that
purports to be a form of warrant under that sediat the
person knows:

(i) has not been approved by an issuing officefenrthat
section; or

(ii) to depart in a material particular from theerns
authorised by an issuing officer under that sectoon

(d) give to an issuing officer a form of warramider that section
that is not the form of warrant that the persorppued to
execute.

Penalty: Imprisonment for 2 years.

3ZW Delegation by Commissioner

(1) The Commissioner may delegate to a constabjenall of the
Commissioner’s powers, functions or duties undisr Bart.

(2) The Commissioner may delegate to a Commontvediicer any
or all of the Commissioner’s powers, functions oties under
Division 4C of this Part if the Commissioner isistd on
reasonable grounds that the officer is able to gngpexercise
those powers, functions or duties.

3ZX Law relating to legal professional privilege ot affected

This Part does not affect the law relating t@lggyofessional
privilege.
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4AAA Commonwealth laws conferring non-judicial functions and
powers on officers

Application

(1) This section sets out the rules that applyrifjer a law of the
Commonwealth relating to criminal matters, a fumctor power
that is neither judicial nor incidental to a judicfunction or
power, is conferred on one or more of the followregsons:

(aa) a Judge of the Federal Court of Australia;
(ab) a Federal Magistrate;
(a) a State or Territory judge;
(b) a magistrate;
(c) a Justice of the Peace or other person:
(i) employed in a State or Territory court; and
(i) authorised to issue search warrants, or wésraf
arrest.

Note 1:  Magistrateis defined in section 16C of ti#ets Interpretation Act
1901

Note 2:  Justice of the Peacis defined in paragraph 26(e) of thets
Interpretation Act 1901

Functions and powers conferred personally

(2) The function or power is conferred on the persnly in a personal
capacity and not, in the case ofialge of the Federal Court of
Australia, Federal Magistrate, State or Territargge or
magistrate, as a court or a member of a court.

Function or power need not be accepted

(3) The person need not accept the function orgpaenferred.

Protection and immunity provided

(8A) A Judge of the Federal Court of Australisadfederal Magistrate
performing a conferred function, or exercising afeored power,
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has the same protection and immunity as a Justitedligh
Court has in relation to proceedings in the Higlui€o

(4) A State or Territory judge or magistrate paritng a conferred
function, or exercising a conferred power, hasstnme protection
and immunity as if he or she were performing thatfion, or
exercising that powegs, or as a member of, a court (being the
court of which the judge or magistrate is a member)

(5) A person referred to in paragraph (1)(c) peniag a conferred
function, or exercising a conferred power, hasstinme protection
and immunity as he or she would have in perforniimgtions and
powers as part of the person’s employment withaéeSir
Territory court, as the case may be.

This section applies regardless of when Commontvéalt made

(6) This section applies whether the law confgrarfunction or
power was made before, on or after, the commenceofi¢his
section.

Contrary intention

(6A) Despite subsection (1), a rule set out is #&ction does not apply
if the contrary intention appears.

A law of the Commonwealth relating to criminal resdt

(7) In this section, a referencedadaw of the Commonwealth relating
to criminal mattersincludes a reference to this Act.

4AAB Arrangements for conferral of non-judicial functions and
powers

Governor-General may make arrangements

(1) The Governor-General may make arrangements wit

(a) the Governor of a State (excluding the Norihegrritory);
and

(b) the Chief Minister for the Australian Capifiarritory; and
(c) the Administrator of the Northern Territoryyda
(d) the Administrator of Norfolk Island;
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for the performance of functions, and the exerofggowers, that
are neither judicial nor incidental to a judiciahttion or power,
conferred by a law of the Commonwealth relatingrioinal
matters on:

(e) a State or Territory judge; or
(f) a magistrate; or
(g) a Justice of the Peace or other person:
(i) employed in a State or Territory court; and
(i) authorised to issue search warrants, or wésraf
arrest.

Note 1:  Magistrateis defined in section 166f the Acts Interpretation Act
1901

Note 2:  Justice of the Peacis defined in paragraph 26(ef the Acts
Interpretation Act 1901

Lack of arrangement does not affect validity ofreise of power
or performance of function

The validity of the performance of a functian,the exercise of a
power, is not affected by the absence of an arrargeunder this
section covering the performance of the functioexarcise of the
power.

This section applies regardless of when Commontvéalt made

This section applies to functions or powensfeaed by laws made
before, on or after the commencement of this sectio

A law of the Commonwealth relating to criminal resdt

In this section, a referenceadaw of the Commonwealth relating
to criminal mattersincludes a reference to this Act.

4A Meaning of certain words

In a law of the Commonwealth, unless the contiatigntion
appears:

committed for trial in relation to a person, means committed to
prison with a view to the person being tried bef@jadge and
jury, or admitted to bail upon a recognizance tpesw and be so
tried.
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indictmentincludes an information and a presentment.

4AA Penalty units

(1) In alaw of the Commonwealth or a Territoryd@ance, unless the
contrary intention appears:

penalty unitmeans $110.
(2) In this section:

Territory Ordinancemeans an ordinance that:

(a) was made under an Act providing for the aceg,
administration or government of a Territory otheairt the
Territory of Norfolk Island; and

(b) has not become an enactment of the Austr@agital
Territory;

and includes a regulation made under such an ordéna

4AB Conversion of pecuniary penalties expressed oiollar amounts
to penalty units

(1) A reference in a law of the Commonwealth oa iferritory
Ordinance to a pecuniary penalty of D dollars, wHheris a
number, is taken to be a reference to a pecunimglpy of P
penalty units, where P is:

(a) if D+ 100 is a whole number—that whole number; or

(b) if D+ 100 is not a whole number—the next highest whole
number.

(2) Subsection (1) does not apply to a refereatcke maximum
amount of a penalty that is not imposed by a cauiby a service
tribunal under th®efence Force Discipline Act 1982

(3) Subsection (1) does not apply to:
(a) section 76 of th€ompetition and Consumer Act 2000

(c) a provision of a law of the Commonwealth pris for the
purposes of this subsection.
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(4) In this section:
penaltyincludes a fine.

Territory Ordinancehas the same meaning as in section 4AA.

4B Pecuniary penalties—natural persons and bodiesorporate

(1) A provision of a law of the Commonwealth rgigtto indictable
offences or summary offences shall, unless theragnintention
appears, be deemed to refer to bodies corporatelbas to
natural persons.

(2) Where a natural person is convicted of annaifeagainst a law of
the Commonwealth punishable by imprisonment oihlg,dourt
may, if the contrary intention does not appearthedcourt thinks
it appropriate in all the circumstances of the campose, instead
of, or in addition to, a penalty of imprisonmenpecuniary
penalty not exceeding the number of penalty uritsutated using
the formula:

Term of Imprisonment x

where:

Term of Imprisonments the maximum term of imprisonment,
expressed in months, by which the offence is patikeh

(2A) Where a natural person is convicted of aemée against a law of
the Commonwealth in respect of which a court maydse a
penalty of imprisonment for life, the court maythe contrary
intention does not appear and the court thinkpptapriate in all
the circumstances of the case, impose, insteant of,addition to,
a penalty of imprisonment, a pecuniary penaltyexateeding
2,000 penalty units.

(3) Where a body corporate is convicted of anraféeagainst a law of
the Commonwealth, the court may, if the contratgntion does
not appear and the court thinks fit, impose a pecympenalty not
exceeding an amount equal to 5 times the amouhieahaximum
pecuniary penalty that could be imposed by thetamui natural
person convicted of the same offence.
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(3A) Where an Act (whether enacted before or aifercommencement
of this subsection) confers power to make an ins¢nt (including
rules, regulations or by-laws but not includinga lof a Territory)
and specifies the maximum pecuniary penalty thatbeaimposed
for offences created by such an instrument, then:

(a) unless the contrary intention appears, theifipg penalty is
taken to be the maximum penalty that the instrumant
prescribe for such offences by natural persons; and

(b) where a body corporate is convicted of sucbféance—the
specifying of that penalty is not to be treatedma$ndication
of a contrary intention for the purposes of apgiyin
subsection (3).

(4) Where under a law of the Commonwealth anyeftufe, penalty or
reparation is paid to a person aggrieved, it isaplyto a body
corporate where the body corporate is the persgneagd.

4C Offences under 2 or more laws

(1) Where an act or omission constitutes an ofenc
(a) under 2 or more laws of the Commonwealth; or
(b) both under a law of the Commonwealth and atroon law;
the offender shall, unless the contrary intentippears, be liable
to be prosecuted and punished under either or &ilpse laws of
the Commonwealth or at common law, but shall ndidige to be
punished twice for the same act or omission.

(2) Where an act or omission constitutes an oemer both:
(a) alaw of the Commonwealth and a law of a State
(b) alaw of the Commonwealth and a law of a Teryi
and the offender has been punished for that offander the law
of the State or the law of the Territory, as theecanay be, the
offender shall not be liable to be punished fordffence under the
law of the Commonwealth.

(8) Where an act or omission constitutes an ofeagainst a law of a
Territory, the validity of that law is not affectederely because the
act or omission also constitutes an offence agaitestv of the
Commonwealth.
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4D Penalties

(1) Except so far as the contrary intention appempenalty, whether
pecuniary or otherwise, set out at the foot of prowision of an
Act as described in a paragraph of subsection {fidigates:

(a) if the provision expressly creates an offenteatthe
offence is punishable on conviction by a penaltly no
exceeding the penalty so set out; or

(b) in any other case—that contravention of thajsion is an
offence against the provision, punishable on cdiondy a
penalty not exceeding the penalty so set out.

(1A) Subsection (1) applies to a penalty set out:
(a) atthe foot of a section of an Act; or
(b) at the foot of a subsection of an Act, but aidihe foot of the
section containing the subsection; or
(c) atthe foot of a clause of any Schedule tédetr or

(d) at the foot of a subclause of any Schedubntéct, but not
at the foot of the clause containing the subclause.

(1B) Subsection (1) does not affect the operadfosubsection 4B(2),
(2A) or (3).

(2) Subsection (1) applies to any instrument mater an Act
(including rules, regulations or by-laws but natlirding a law of a
Territory) as if the instrument were an Act andfasach such rule,
regulation or by-law were a section of an Act.

4E Pecuniary penalties

A pecuniary penalty for an offence against addithe
Commonwealth may, unless the contrary intentioreapp be
recovered in any court of summary jurisdiction.

4F Effect of alterations in penalties

(1) Where a provision of a law of the Commonweaitireases the
penalty or maximum penalty for an offence, the ftgra
maximum penalty as increased applies only to o#srmommitted
after the commencement of that provision.

(2) Where a provision of a law of the Commonweadtthuces the
penalty or maximum penalty for an offence, the ftgra
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maximum penalty as reduced extends to offences dbethiefore
the commencement of that provision, but the redaatioes not
affect any penalty imposed before that commencement

4G Indictable offences

Offences against a law of the Commonwealth putiehby
imprisonment for a period exceeding 12 months rdectable
offences, unless the contrary intention appears.

4H Summary offences

Offences against a law of the Commonwealth, beffences
which:
(a) are punishable by imprisonment for a periodexceeding
12 months; or
(b) are not punishable by imprisonment;
are summary offences, unless the contrary intertpears.

4J Certain indictable offences may be dealt withusnmarily

(1) Subject to subsection (2), an indictable afée(other than an
offence referred to in subsection (4)) againstaadéthe
Commonwealth, being an offence punishable by iroprigent for
a period not exceeding 10 years, may, unless thigasy intention
appears, be heard and determined, with the confém
prosecutor and the defendant, by a court of suminaisdiction.

(2) Subsection (1) does not apply in relationrigralictable offence
where, under a law of the Commonwealth other themAct, that
offence may be heard and determined by a coudrofigary
jurisdiction.

(3) Subject to subsection (6), where an offenckeat with by a court
of summary jurisdiction under subsection (1), thart may
impose:

(a) where the offence is punishable by imprisortnf@na period
not exceeding 5 years—a sentence of imprisonmeiat fo
period not exceeding 12 months or a fine not exogesd
penalty units, or both; or

(b) where the offence is punishable by imprisonnfiena period
exceeding 5 years but not exceeding 10 years—arssndf
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imprisonment for a period not exceeding 2 years fime not
exceeding 120 penalty units, or both.

(4) A court of summary jurisdiction may, if it tiks fit, upon the
request of the prosecutor, hear and determine @@eeding in
respect of an indictable offence against a lavhef t
Commonwealth if the offence relates to property sehealue does
not exceed $5,000.

(5) Subject to subsection (6), where an offenceat with by a court
of summary jurisdiction under subsection (4), thare¢ may
impose a sentence of imprisonment for a perioceroeeding 12
months or a fine not exceeding 60 penalty unit&ath.

(6) A court of summary jurisdiction shall not ing@under
subsection (3) or (5):
(a) a sentence of imprisonment for a period exogeithe
maximum period that could have been imposed had the
offence been tried on indictment;

(b) afine exceeding the maximum fine that cowduenbeen
imposed had the offence been so tried; or

(c) both a sentence of imprisonment and a finkedfoffence is
punishable on trial on indictment by a sentence of
imprisonment or a fine, but not both.

(7) This section does not apply to an offenceragai
(a) section 24AA or 24AB or subsection 79(2) grdbthis Act;
or
(b) Division 80 or section 91.1 of ti@iminal Code

4JA Some indictable offences punishable by fine gnmay be dealt
with summarily

(1) A court of summary jurisdiction may hear aredetmine an
indictable offence if:
(a) the offence is not punishable by imprisonmant]
(b) the pecuniary penalty for the offence is norethan 600
penalty units for an individual or 3,000 penaltytsifior a
body corporate; and

(c) the defendant and prosecution consent.
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(2) If the defendant is convicted, the court nmrapose a pecuniary
penalty of:

(8) not more than 60 penalty units for an indialdor 300
penalty units for a body corporate if the offencauid be
punishable on indictment by a pecuniary penaltyaifmore
than 300 penalty units for an individual or 1,5@halty
units for a body corporate; or

(b) not more than 120 penalty units for an inditor 600
penalty units for a body corporate if the offencand be
punishable on indictment by a pecuniary penaltyaifmore
than 600 penalty units for an individual or 3,0@halty
units for a body corporate.

However, the court may not impose a pecuniary pegakater
than the penalty that could have been imposecibtfence had
been prosecuted on indictment.

(3) This section has effect subject to any comtigtention indicated
by the law creating the offence.

(4) Without limiting subsection (3), this sectidoes not apply to an
indictable offence:
(a) created by a law that provides that the o#emay be heard
and determined by a court of summary jurisdictam;
(b) described in subsection 4J(4) (about offemeksging to
property valued at $5,000 or less).

4K Continuing and multiple offences

(1) Where, under a law of the Commonwealth, aroatting is
required to be done within a particular period efobe a particular
time, then, unless the contrary intention appehespbligation to
do that act or thing continues, notwithstandind the period has
expired or the time has passed, until the actingtis done.

(2) Where a refusal or failure to comply with gugement referred to
in subsection (1) is an offence against a law ef@Gommonwealth,
a person is guilty of an offence in respect of eday during which
the person refuses or fails to comply with thauregment,
including the day of a conviction for any such affe or any later
day.
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(8) Charges against the same person for any nuofiledéfences
against the same provision of a law of the Commattivenay be
joined in the same information, complaint or summidnthose
charges are founded on the same facts, or forareopart of, a
series of offences of the same or a similar charact

(4) If a person is convicted of 2 or more offencefgrred to in
subsection (3), the court may impose one penaltgspect of both
or all of those offences, but that penalty shatlexcxeed the sum of
the maximum penalties that could be imposed ifpasde penalty
were imposed in respect of each offence.

4L Specified defences not to preclude other defees

Where a provision of a law of the Commonwealthvjtes a
defence to a particular offence, the provision dugsunless the
contrary intention appears, prevent the use ofdafignce that is
otherwise available.

4AM Children under 10

A child under 10 years old cannot be liable foo&fence against a
law of the Commonwealth.

AN Children over 10 but under 14

(1) A child aged 10 years or more but under 14s/eld can only be
liable for an offence against a law of the Commoaaltieif the
child knows that his or her conduct is wrong.

(2) The question whether a child knows that hieerconduct is
wrong is one of fact. The burden of proving thismsthe
prosecution.

6 Accessory after the fact

Any person who receives or assists another pgvdon is, to his
or her knowledge, guilty of any offence againsha bf the
Commonwealth, in order to enable him or her to psca
punishment or to dispose of the proceeds of thenc# shall be
guilty of an offence.

Penalty: Imprisonment for 2 years.
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9 Seizure and condemnation of forfeitable goods

(1) Any constable may, without warrant, seize articles which are
forfeited or which he or she has reasonable grearmelieve are
forfeited under any law of the Commonwealth, arke tidnem
before a court of summary jurisdiction.

(2) Where articles are taken before a court ofreary jurisdiction
under subsection (1), the court shall inquire theomatter and:
(a) if the court is satisfied that the articles forfeited—shall
order that the articles be condemned; or
(b) if the court is not so satisfied—shall ordeattthe articles be
delivered to such person as the court is satis$iedtitled to
the articles.

(2A) A court of summary jurisdiction may, beforgjuiring into a
matter under subsection (2), require notice ofitlyairy to be
given to such persons as the court thinks fit.

(3) Where any prosecution is pending, an ordettfercondemnation
or the delivery to any persons of any articlestiggthereto shall
not be made until the prosecution is determined.

(4) All articles that are condemned as forfeitagstrbe transferred to
the Official Trustee to be dealt with under sectéagn

9A Forfeited articles to be dealt with by Official Trustee

Where articles are transferred to the OfficiaiStee under
subsection 9(4), the Official Trustee must, subjeany direction
by the Attorney-General given in a particular case:
(a) sell or otherwise dispose of the articles; and
(b) apply the proceeds of the sale or dispositigpayment of
the Official Trustee’s remuneration and other codtarges
and expenses of the kind referred to in sectiop&gable to
or incurred by it in connection with the sale osgbisition;
and
(c) credit the remainder of those proceeds tdCihefiscated
Assets Account as required by section 296 ofttoeeeds of
Crime Act 2002
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9B Costs etc. payable to Official Trustee

(1) The regulations may make provision in relation

(a) the costs, charges and expenses incurredhirection with;
and

(b) the Official Trustee’s remuneration in respafct

the performance or exercise by the Official TrusteRinctions,
duties or powers under section 9A.

(2) An amount equal to each amount of remunerdtiahthe Official
Trustee receives under the regulations is to ket foahe
Commonwealth.

(8) Where there are no regulations in relatioa toatter referred to in
subsection (1):

(a) the regulations referred to in section 28&efProceeds of
Crime Act 200&pply, so far as they are applicable, and with
appropriate changes, in relation to the matter; and

(b) areference in subsection (1) or (2) to retjuhs is taken to
be a reference to the regulations referred todticee 288 of
theProceeds of Crime Act 2002

13 Institution of proceedings in respect of offeres

Unless the contrary intention appears in thedketgulation
creating the offence, any person may:

(a) institute proceedings for the commitment feal tof any
person in respect of any indictable offence agdhestaw of
the Commonwealth; or

(b) institute proceedings for the summary coneittf any
person in respect of any offence against the lathef
Commonwealth punishable on summary conviction.

15 Remand of defendant

Where a person is charged, before a court of amnjarisdiction,
with an offence against the law of the Commonwedittirom the
absence of witnesses or from any other reasonahkecit
becomes necessary or advisable to defer the hezfrthg case, the
court before whom the accused person appearsoought, may:
(a) by warrant from time to time remand the degerido some
gaol, lock-up, or other place of custody for suehigu as the
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court shall deem necessary to be there kept inetilime
appointed for continuing the hearing; or

(b) order the discharge of the defendant upomhiger entering
into a recognizance conditioned for his or her appece at
the time and place appointed for continuing theihga

15AA Bail not to be granted in certain cases

(1) Despite any other law of the Commonwealthaidduthority must
not grant bail to a person (tdefendanj charged with, or
convicted of, an offence covered by subsectiou(®ss the bail
authority is satisfied that exceptional circumsemexist to justify
bail.

(2) This subsection covers:
(a) aterrorism offence (other than an offencerega
section 102.8 of th€riminal Codg; and
(b) an offence against a law of the Commonweitth,

(i) a physical element of the offence is thatdieéendant
engaged in conduct that caused the death of arperso
and

(ii) the fault element for that physical elementhat the
defendant intentionally engaged in that conduct
(whether or not the defendant intended to cause the
death, or knew or was reckless as to whether the
conduct would result in the death); and

(c) an offence against a provision of Division@Division 91
of theCriminal Code or against section 24AA of this Act, if:

(i) the death of a person is alleged to have lbaeised by
conduct that is a physical element of the offence;

(i) conduct that is a physical element of theeaffe carried
a substantial risk of causing the death of a perzod

(d) an ancillary offence against a provision o¥iBion 80 or
Division 91 of theCriminal Code or against section 24AA
of this Act, if, had the defendant engaged in canthat is a
physical element of the primary offence to which th
ancillary offence relates, there would have besubstantial
risk that the conduct would have caused the ddath o
person.
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(3) To avoid doubt, the express reference in papdg(2)(d) to an
ancillary offence does not imply that references in
paragraphs (2)(a), (b) or (c) to an offence doimdtide references
to ancillary offences.

(3A) Despite any law of the Commonwealth, the Btioe of Public
Prosecutions or the defendant may appeal agautestision of a
bail authority:

(a) to grant bail to a person charged with or écied of an
offence covered by subsection (2) on the basisthiabail
authority is satisfied that exceptional circumstmexist; or

(b) to refuse to grant bail to a person chargeat wi convicted
of an offence covered by subsection (2) on thesktasit the

bail authority is not satisfied that exceptionatamstances
exist.

(3B) An appeal under subsection (3A):

(&) may be made to a court that would ordinariyeh
jurisdiction to hear and determine appeals (however
described) from directions, orders or judgmentthefbalil
authority referred to in subsection (3A), whether t
jurisdiction is in respect of appeals relating &l bbr appeals
relating to other matters; and

(b) is to be made in accordance with the rulgzrocedures (if
any) applicable under a law of the CommonwealtBiade or
a Territory in relation to the exercise of suchigdiction.

(3C) If:
(a) a bail authority decides to grant bail to espa charged with
or convicted of an offence covered by subsectionai2d

(b) immediately after the decision is made, theeEtor of Public
Prosecutions notifies the bail authority that heloe intends
to appeal against the decision under subsectioji (3A

the decision to grant bail is stayed with effeonfrthe time of the
notification.

(8D) A stay under subsection (3C) ends:
(&) when a decision on the appeal is made; or
(b) when the Director of Public Prosecutions riesif
(i) the bail authority; or
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(ii) if an appeal has already been instituted goart—the
court;
that he or she does not intend to proceed wélagipeal; or
(c) 72 hours after the stay comes into effect;
whichever occurs first.

(4) To avoid doubt, except as provided by subsast{1), (3A), (3B),
(8C) and (3D), this section does not affect therafpen of a law of
a State or a Territory.

Note: These provisions indirectly affect laws of tbtates and Territories
because they affect section 68 of Joeliciary Act 1903

(5) In this section:
ancillary offencehas the meaning given in tlgiminal Code

primary offencehas the meaning given in t@giminal Code

15AB Matters to be considered in certain bail apptations

(1) In determining whether to grant bail to a parsharged with, or
convicted of, an offence against a law of the Comuwvealth, or in
determining conditions to which bail granted tolsagerson
should be subject, a bail authority:

(a) must take into consideration the potentialaoipf granting
bail on:
(i) any person against whom the offence is, or,\aisged
to have been committed; and
(i) any witness, or potential witness, in prodegd
relating to the alleged offence, or offence; and
(b) must not take into consideration any formugtomary law
or cultural practice as a reason for:
(i) excusing, justifying, authorising, requiring lessening
the seriousness of the alleged criminal behaviour t
which the alleged offence relates, or the criminal
behaviour to which the offence relates; or
(i) aggravating the seriousness of the alleg&diogl
behaviour to which the alleged offence relatesher
criminal behaviour to which the offence relates.

(2) If a person referred to in subparagraph (L)(eJ (ii) is living in,
or otherwise located in, a remote community, thegahority
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must also take into consideration that fact in @ering the
potential impact of granting bail on that person.

(3) In paragraph (1)(b):

criminal behaviourincludes:

(a) any conduct, omission to act, circumstancesult that is,
or forms part of, a physical element of the offeimce
question; and

(b) any fault element relating to such a physitement.

(4) To avoid doubt, except as provided by subsast(1) and (2), this
section does not affect:

(a) any other matters that a bail authority momtst not or may
take into consideration in determining whetherrang bail
or in determining conditions to which bail shoukldubject;
or

(b) the operation of a law of a State or a Tenyito

Note: Subsections (1) and (2) indirectly affectdanf the States and
Territories because they affect section 68 ofitdiciary Act 1903

15A Enforcement of fines etc.

(1) Alaw of a State or Territory relating to teeforcement or
recovery of a fine imposed on an offender apptes person
convicted in the State or Territory of an offengaiast a law of
the Commonwealth. The law applies:

(a) so far as it is not inconsistent with a lavirod
Commonwealth; and
(b) with the modifications made by or under thastsn.

(1AA) If a law of a State or Territory requires@grmits a person or
authority other than a court to take action to isga penalty
described in subsection (1AB) for failure to paine, the law
applies under subsection (1) as if the law didraqtiire or permit
the person or authority to take the action butiagdt

(a) allowed any person to apply to a court of samym
jurisdiction of the State or Territory for an ordewposing the
penalty; and

(b) allowed the court to make the order; and

(c) provided for the order to have the same etteat the taking
of the action by the person or authority has utidedaw
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without the modifications made by or under thissadbion;
and

(d) were subject to any prescribed modificatiomssequential
on the other modifications described in this sutisecor
facilitating the operation of the law with those difacations.

(1AB) Subsection (1AA) applies in relation to asfythe following
penalties:

(a) garnishment of a debt, wage or salary;

(b) acharge or caveat on property;

(c) seizure of property;

(d) forfeiture of property;

(e) community service by a person who failed tp péine;

() detention or imprisonment of a person whoddito pay a
fine;

(g) apenalty that is similar to a penalty dessdiin
paragraph (a), (b), (c), (d), (e) or (f);

(h) a penalty prescribed by the regulations.

(LAC) Jurisdiction is conferred on a court of suamnjurisdiction of a
State or Territory to make orders described in sctign (1AA).

(1ACA) Paragraph 26(d) of thcts Interpretation Act 190does not apply
in relation to subsections (1AA) and (1AC).

(1AD) If a law of a State or Territory requiresparmits a court or a court

officer to:

(a) refer a matter to a person or organisation; or

(b) notify a person or organisation; or

(c) provide information to a person or organisatio
in relation to the enforcement or recovery of @fimposed by the
court, the law applies under subsection (1) inti@keto a federal
court in the same way as it applies to a courhef3tate or
Territory.

(1A) Where there is a law of a State or Territeith respect to the
enforcement or recovery of fines ordered to be pgidffenders
(including a law described in subsection (1AA))ttapplies in
relation to fines ordered to be paid by offendensvicted by
courts of summary jurisdiction:
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(1B)

)

©)

(4)

(a) subsection (1) operates to require that laapgdy and be
applied to persons who are convicted summarilyedéfal
offences by a federal court in the same manndradaw
would apply and be applied if the federal courtevarcourt
of summary jurisdiction; and

(b) that subsection does not operate in relaticamyy law of that
State or Territory that applies in relation to 8rerdered to
be paid by offenders convicted by superior courts.

If a law of a State or Territory:

(a) is with respect to the enforcement or recoeéfines
ordered to be paid by offenders (including a lawodibed in
subsection (1AA)); and

(b) applies in relation to fines ordered to beddaj offenders
convicted on indictment;

subsection (1) operates to require that law toyappt be applied
in the same manner to persons who are convictéadictment of
federal offences by a federal court.

Without limiting the generality of subsectilt), in the application
to a person convicted of a federal offence of amayeSor Territory
laws with respect to the enforcement or recoverfingls, a
requirement that the amount of a fine be paid $tate or Territory
office or officer is to be treated as a requirentbat the amount of
the fine be paid in accordance with the law of@menmonwealth.

Where a court imposes a sentence or sentehaeprisonment on
a person in respect of a failure to pay a findreed imposed for a
federal offence or offences, the court must ditleat the sentence,
or all the sentences, commence to be served freradHiest
practicable day despite the fact that the person orathat day,
already be serving another sentence of imprisonfoerst federal,
State or Territory offence.

Despite subsection (3), a court may, wheigdf the opinion that,
in all the circumstances of the case, it is momepriate to do so,
direct that a period of imprisonment imposed orsn in respect
of a failure to pay a fine imposed in respect &dderal offence
commence to be served during, or at the end ddriagh of
imprisonment imposed for a similar failure in respaf another
federal offence.
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(5) In this section:

federal offencemeans an offence against the law of the
Commonwealth.

modificationsincludes additions, omissions and substitutions.

15B Time for commencement of prosecutions

(1) Subject to subsection (1B), a prosecutionnoihdividual for an
offence against any law of the Commonwealth magdmemenced
as follows:

(a) if the maximum penalty which may be imposetitiie
offence in respect of an individual is, or includagerm of
imprisonment of more than 6 months in the casefost
conviction—at any time;

(b) in any other case—at any time within one \after the
commission of the offence.

(1A) A prosecution of a body corporate for an nife against any law
of the Commonwealth may be commenced as follows:

(a) if the maximum penalty which may be imposetitiie
offence in respect of a body corporate is, or ide&) a fine
of more than 150 penalty units in the case ofs fir
conviction—at any time;

(b) in any other case—at any time within one \after the
commission of the offence.

(1B) A prosecution of an individual for an offeritet is taken to have
been committed because of section 11.2 or 11.2AefEriminal
Code or against another law of the Commonwealth dgaliith
aiding and abetting, in relation to an offence catred by a body
corporate may be commenced as follows:

(a) if the maximum penalty which may be imposeditfie
principal offence in respect of a body corporaj®is
includes, a fine of more than 150 penalty unitthincase of
a first conviction—at any time;

(b) in any other case—at any time within one \adter the
commission of the offence by the individual.

(2) Notwithstanding any provision in any law oét@ommonwealth
passed before the commencement of this Act anddingvany
shorter time for the commencement of the prosesptoy
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prosecution for an offence against the law maydreronenced at
any time within one year after the commission &f tfifence.

(3) Where by any law of the Commonwealth any lorigee than the
time provided by this section is provided for tleeenencement of
a prosecution in respect of an offence againstighgta
prosecution in respect of the offence may be conoextat any
time within that longer time.

15C Form of indictments, informations and summonse

(1) Atthe hearing of any indictment, informationsummons, the
court may make such amendment in the indictmefdyrimation or
summons as appears to it to be desirable or tetessary to
enable the real question in dispute to be detewine

(2) If in any such case the court considers tmatefendant has been
misled by the form in which the indictment, infortioa or
summons has been made out, it may adjourn thengeafrithe
case for such period as it thinks fit and may mekeh order as to
the costs of the adjournment as it thinks proper.

(8) The power of the court under subsection (&)Istot be exercised
in cases where the court considers that the redjaimendments
cannot be made without injustice to the defendant.

15E Privilege of Parliament not affected

Nothing in this Act shall derogate from any poweprivilege of
either House of the Parliament or of the memberormittees of
either House of Parliament as existing at the conum@ent of this
Act.

15F Civil rights not affected

Nothing in this Act shall affect the right of apgrson aggrieved
by any act or omission which is punishable as #éncg against
this Act to institute civil proceedings in any cbur respect of such
act or omission.
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Part IAB—Controlled operations
Division 1—Preliminary

15G Obijects of Part

The main objects of this Part are:
(a) to provide for the authorisation, conduct amahitoring of
controlled operations; and
(b) to exempt from criminal liability, and to inahaify from civil
liability:

(i) law enforcement officers who, in the courseaof
controlled operation authorised under this Pake &n
active part in, or are otherwise involved in, the
commission of a Commonwealth offence or an offence
against a law of a State or Territory or conduat thay
result in a civil liability; and

(ii) certain other persons who, in accordance With
instructions of a law enforcement officer and ia th
course of a controlled operation authorised uridger t
Part, take an active part in, or are otherwiselireabin,
the commission of a Commonwealth offence or an
offence against a law of a State or Territory andiact
that may result in a civil liability.

15GA Relationship to other laws and matters

(1) Subject to subsection (2) and section 15Hi&, Bart is not
intended to limit a discretion that a court has:
(a) to admit or exclude evidence in any proceesiing
(b) to stay criminal proceedings in the interedtgistice.

(2) In determining whether evidence should be &ehior excluded in
any proceedings, the fact that the evidence wagiradat as a result
of a person engaging in criminal activity is todisregarded if:

(a) both:
(i) the person was a participant in a controllpédration
authorised under this Part acting in the courdb®f
controlled operation; and
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(ii) the criminal activity was controlled conduca;
(b) both:

(i) the person was a participant in an operatisth@ised
under a corresponding State controlled operatians |
acting in the course of that operation; and

(ii) the criminal activity was conduct constitugian
offence for which a person would, but for
section 15HH, be criminally responsible.

15GB Concurrent operation of State and Territory bws

It is the intention of the Parliament that thagtHs not to apply to
the exclusion of a law of a State or Territoryhe extent that the
law is capable of operating concurrently with tRest.

15GC Definitions
In this Part:

ACC authorising officerhas the meaning given by subsection
15GF(4).

ACLEI authorising officer has the meaning given by subsection
15GF(5).

AFP authorising officerhas the meaning given by subsection
15GF(3).

appropriate authorising officerfor a controlled operation
authorised under this Part, means the following:

(a) if the authority to conduct the controlled mgign was
granted by an AFP authorising officer—any AFP atidiog
officer;

(b) if the authority to conduct the controlled ogteon was
granted by an ACC authorising officer—any ACC
authorising officer;

(c) if the authority to conduct the controlled cggeon was
granted by an ACLEI authorising officer—any ACLEI
authorising officer.
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authorising agencyfor a controlled operation authorised under
this Part, means the following:

(a) if the authority to conduct the controlled gi®n was
granted by an AFP authorising officer—the Austrralia
Federal Police;

(b) if the authority to conduct the controlled cgaeon was
granted by an ACC authorising officer—the ACC,;

(c) if the authority to conduct the controlled oggeon was
granted by an ACLEI authorising officer—the Ausiaal
Commission for Law Enforcement Integrity.

authorising officerhas the meaning given by subsection 15GF(1).

authority means an authority (whether formal or urgent) todeat
a controlled operation granted under section 186Gd,includes
any such authority as varied.

chief officermeans the following:

(a) in relation to the Australian Federal Policée-t
Commissioner;

(b) in relation to the police force of a StateTerritory—the
Commissioner of Police in that police force or plegson
holding equivalent rank;

(c) in relation to Customs—the Chief ExecutiveiCdf of
Customs;

(d) in relation to the ACC—the Chief Executive ©Offr of the
ACC;

(e) in relation to the Australian Commission faw.
Enforcement Integrity—the Integrity Commissioner.

civilian participantin a controlled operation means a participant in
the controlled operation who is not a law enforcetudficer.

conducthas the same meaning as in@reninal Code

controlled conducimeans conduct constituting an offence for
which a person would, but for section 15HA, be @nitly
responsible.

controlled operatiorhas the meaning given by subsection
15GD(1).
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corresponding State controlled operations lameans:

(a) alaw of a State or Territory; or

(b) a provision or provisions of a law of a StateTerritory;
prescribed by the regulations for the purposegisfdefinition.

exercisea function includes perform a duty.

formal applicationhas the meaning given by paragraph
15GH(2)(a).

formal authority has the meaning given by paragraph 15GJ(1)(a).

formal variation application

(a) in relation to an application under subseclib@GP(1)—has
the meaning given by paragraph 15GP(3)(a); and

(b) in relation to an application under subsecfis@®U(1)—has
the meaning given by paragraph 15GU(3)(a).

formal variation of authority.

(a) in relation to a variation made by an apprerauthorising
officer—has the meaning given by paragrapieR(1)(a);
and

(b) in relation to a variation made by a nominaleitunal
member—has the meaning given by paragraph 15GW(1)(a

function includes a power, authority or duty.

law enforcement agencyneans any of the following:
(a) the Australian Federal Police;
(b) the police force of a State or Territory;
(c) Customs;
(d) the ACC,;
(e) the Australian Commission for Law Enforcemienégrity.

law enforcement participanin a controlled operation means a
participant in the controlled operation who isw& kenforcement
officer.

major controlled operatiorhas the meaning given by subsection
15GD(2).

nominated Tribunal membemeans a person in respect of whom a
nomination under subsection 15GG(1) is in force.
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participantin a controlled operation means a person who is
authorised under this Part to engage in contraedluct for the
purposes of the controlled operation.

person targetedin relation to a controlled operation, means the
person about whom, as a result of the controllextaijon:

(a) itis intended to obtain evidence; or
(b) evidence is being, or has been, obtained.

principal law enforcement officerfor a controlled operation
authorised under this Part, means the Australiarels@forcement
officer specified in the authority to conduct ttentrolled
operation as the officer who is responsible fordbeduct of the
controlled operation.

serious Commonwealth offendeas the meaning given by
subsections 15GE(1) and (3).

serious State offence that has a federal aspeas the meaning
given by subsection 15GE(4).

urgent applicationhas the meaning given by paragraph
15GH(2)(b).

urgent authorityhas the meaning given by paragraph 15GJ(1)(b).

urgent variation application
(a) in relation to an application under subseclib@GP(1)—has
the meaning given by paragraph 15GP(3)(b); and
(b) in relation to an application under subsecfid®U(1)—has
the meaning given by paragraph 15GU(3)(b).

urgent variation of authority
(a) in relation to a variation made by an apprerauthorising
officer—has the meaning given by paragraph 15GR}1)(
and
(b) in relation to a variation made by a nominaleitunal
member—has the meaning given by paragraph 15GW(1)(b
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15GD Meaning ofcontrolled operationand major controlled
operation

(1) Acontrolled operationis an operation that:
(a) involves the participation of law enforcemefficers; and

(b) is carried out for the purpose of obtainingdence that may
lead to the prosecution of a person for a serious
Commonwealth offence or a serious State offendehéma
federal aspect; and

(c) may involve a law enforcement officer or otperson in
conduct that would, apart from section 15HA, cdoggia
Commonwealth offence or an offence against a law $fate
or Territory.

Note: Section 15GN specifies when a controlled apen begins and ends.
(2) A major controlled operatioris a controlled operation that is
likely to:

(a) involve the infiltration of an organised crimal group by one
or more undercover law enforcement officers foeaqa of
more than 7 days; or

(b) continue for more than 3 months; or
(c) be directed against suspected criminal agtitiat includes a
threat to human life.

Note: Section 15GN specifies when a controlled apen begins and ends.

15GE Meaning ofserious Commonwealth offencend serious State
offence that has a federal aspect

Meaning ofserious Commonwealth offence

(1) For the purposes of this Pagrious Commonwealth offence
means a Commonwealth offence that:

(a) involves a matter mentioned in subsectiond@y

(b) is punishable on conviction by imprisonmentdgeriod of
3 years or more.

(2) The matters are as follows:
(a) theft;
(b) fraud;
(c) tax evasion;
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(d) currency violations;

(e) controlled substances;

(f) illegal gambling;

(g) obtaining financial benefit by vice engagedinothers;
(h) extortion;

(i) money laundering;

() perverting the course of justice;

(k) bribery or corruption of, or by, an officer tife
Commonwealth, of a State or of a Territory;

(I) bankruptcy and company violations;
(m) harbouring of criminals;

(n) forgery (including forging of passports);

(0) armament dealings;

(p) illegal importation or exportation of faunaadror out of
Australia;

(q) espionage, sabotage or threats to nationatisgc

(r) misuse of a computer or electronic communires]

(s) people smuggling;

(t) slavery;

(u) piracy;

(v) the organisation, financing or perpetratiorsexual servitude
or a sexual offence against a person who is urgleutside
Australia;

(w) dealings in child pornography or material a#pig child
abuse;

() importation of prohibited imports;

(y) exportation of prohibited exports;

(z) violence;

(za) firearms;
(zb) a matter that is of the same general natugeraatter
mentioned in one of the preceding paragraphs;

(zc) a matter that is prescribed by the regulation the purposes
of this paragraph.

(3) Without limiting subsections (1) and (2), dfeace against one of
the following provisions of th€riminal Codeis aserious
Commonwealth offencéor the purposes of this Part:

(a) Part 5.3 (Terrorism);
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(b) Subdivision B of Division 471 (Use of postalsimilar
service for child pornography material or child sbu
material);

(c) Subdivision C of Division 471 (Use of postalsimilar
service involving sexual activity with person undé;

(d) Subdivision D of Division 474 (Use of carriagervice for
child pornography material or child abuse material)

(e) Subdivision F of Division 474 (Use of carriaggvice
involving sexual activity with person under 16).

Meaning ofserious State offence that has a federal aspect

(4) For the purposes of this Parious State offence that has a
federal aspectmeans a State offence that has a federal aspéct an
that would be a serious Commonwealth offencevifeie a
Commonwealth offence.

Note: For when a State offence hdsderal aspegtsee section 3AA.

15GF Meaning ofauthorising officer etc.

(1) Any of the following is amuthorising officer for a controlled
operation:

(a) if the operation is a major controlled operatand the
investigation of the offence to which the contrdltEperation
relates is within the functions of the AustralisedEral
Police—the Commissioner or a Deputy Commissioner;

(b) if the operation is not a major controlled @im®nN, but the
investigation of the offence to which the contrdltEperation
relates is within the functions of the AustralisedEral
Police—any AFP authorising officer;

(c) if the investigation of the offence to whidtetcontrolled
operation relates is within the functions of the@&any
ACC authorising officer;

(d) if the controlled operation relates to thedstigation of a
corruption issue (within the meaning of thew Enforcement
Integrity Commissioner Act 20p6-any ACLEI authorising
officer.

(2) The following aréAFP authorising officers
(a) the Commissioner;
(b) a Deputy Commissioner;
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(c) a senior executive AFP employee who is a mermbthe
Australian Federal Police and who is authorisedriting by
the Commissioner for the purposes of this paragraph

(3) The following aréACC authorising officers
(a) the Chief Executive Officer of the ACC;

(b) a member of the staff of the ACC who is an @E$loyee
and who is authorised in writing by the Chief Exace
Officer of the ACC for the purposes of this paragra

(4) The following aréACLEI authorising officers
(a) the Integrity Commissioner;
(b) the Assistant Integrity Commissioner;

(c) a member of the staff of the ACLEI who is &&SSemployee
and is authorised in writing by the Integrity Corssioner
for the purposes of this paragraph.

15GG Minister may nominate AAT members

(1) The Minister may, by writing, nominate a perseho holds one of
the following appointments to the Administrativeggals Tribunal
to deal with applications under subsection 15GWdjich deals
with extending authorities for controlled operasdyeyond 3
months):

(a) Deputy President;

(b) full-time senior member;
(c) part-time senior member;
(d) member.

(2) Despite subsection (1), the Minister mustmmhinate a person
who holds an appointment as a part-time senior reeimba
member of the Tribunal unless the person:

(a) is enrolled as a legal practitioner of thelHgpurt, of
another federal court or of the Supreme Court $fatie or of
the Australian Capital Territory; and

(b) has been so enrolled for not less than 5 years

(3) A nomination ceases to have effect if:

(a) the nominated Tribunal member ceases to hold a
appointment described in subsection (1); or

(b) the Minister, by writing, withdraws the nomiizan.
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(4) A nominated Tribunal member has, in relatiothie performance
or exercise of a function or power conferred oromimated
Tribunal member by this Act, the same protectiod immmunity as
a Justice of the High Court has in relation to peatings in the
High Court.
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Division 2—Authorisation of controlled operations

Subdivision A—Authorities to conduct controlled opeations

15GH Applications for authorities to conduct contolled operations

(1) An Australian law enforcement officer of a lawforcement
agency may apply to an authorising officer for atharity to
conduct a controlled operation on behalf of the ésfiorcement

agency.

(2) An application for an authority may be made:

(a) by means of a written document signed by pieant
(such an application isfarmal application); or

(b) if the applicant has reason to believe thatdélay caused by
making a formal application may affect the sucaddbe
controlled operation—orally in person, or by telepé or
any other means of communication (such an appbicas an
urgent applicatior).

(3) Nothing in this Part prevents an applicationdn authority being
made in respect of a controlled operation thathess the subject
of a previous application, but in that case theseghent
application must be a formal application.

Note: An urgent authority can be varied, but noasado extend its
duration—see sections 15GO and 15GS.

(4) An application (whether formal or urgent) must

(a) provide sufficient information to enable thetwrising
officer to decide whether or not to grant the aggilon; and

(b) state whether or not the proposed controlfeetation, or any
other controlled operation with respect to the sanmainal
activity, has been the subject of an earlier apfibo
(whether formal or urgent) for an authority or edion of an
authority and, if so, whether or not the authowis given or
the variation granted; and

(c) state the proposed period of effect of théauity, which
must not exceed:

(i) in the case of a formal application—3 montuscl

(ii) in the case of an urgent application—7 days.
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(5) An authorising officer may require an applicemprovide such
additional information concerning the proposed called
operation as is necessary for the proper considaraf the
application.

(6) As soon as practicable after making an urgpptication that was
not made in writing, the applicant must make atemitrecord of
the application and give a copy of it to the auiging officer to
whom the application was made.

15GI Determination of applications

(1) An authorising officer may, after considerig application for an
authority to conduct a controlled operation, ang aditional
information provided under subsection 15GH(5):

(a) authorise the controlled operation by grantiveyauthority,
either unconditionally or subject to conditions; or
(b) refuse the application.

(2) An authorising officer must not grant an auityato conduct a
controlled operation unless the authorising offisesatisfied on
reasonable grounds:

(a) that a serious Commonwealth offence or a gserRiate
offence that has a federal aspect has been, ig beis likely
to be, committed; and

(b) that the nature and extent of the suspeciedral activity
are such as to justify the conduct of a controtipdration;
and

(c) that any unlawful conduct involved in conduagtithe
controlled operation will be limited to the maximwaxtent
consistent with conducting an effective controlbgmbration;
and

(d) that the operation will be conducted in a gt ensures
that, to the maximum extent possible, any illi@bgds
involved in the controlled operation will be undiee control
of an Australian law enforcement officer at the efithe
controlled operation; and

(e) that the proposed controlled conduct will bpable of being
accounted for in a way that will enable the repayti
requirements of Division 4 to be complied with; and
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() that the controlled operation will not be costed in such a
way that a person is likely to be induced to conanit
Commonwealth offence or an offence against a law $fate
or Territory that the person would not otherwisgéna
intended to commit; and

(g) that any conduct involved in the controlleceggion will
not:

(i) seriously endanger the health or safety of gengon; or
(i) cause the death of, or serious injury to, peyson; or
(iii) involve the commission of a sexual offengamst any
person; or
(iv) result in significant loss of, or serious dzge to,
property (other than illicit goods); and
(h) that any role assigned to a civilian participia the operation
is not one that could be adequately performed layva
enforcement officer.

(3) To avoid doubt, an authorising officer mayteuise a particular
controlled operation only if he or she is an auing officer for
the controlled operation within the meaning of sectl5GF.

(4) An authority granted under this section is adegislative
instrument.

15GJ Manner of granting authority

(1) An authority to conduct a controlled operatioay be granted:

(a) in the case of a formal application (othentadormal
application referred to in subparagraph (b)(ii))—bgans of
a written document, signed by the authorising effisuch
an authority is dormal authority); or
(b) in the case of:
(i) an urgent application; or
(i) aformal application, if the authorising afér is
satisfied that the delay caused by granting a forma
authority may affect the success of the controlled
operation;
orally in person, or by telephone or any otheanseof
communication (such an authority is@gent authority).
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(2) Nothing in this Part prevents an authoritynigegranted in respect
of a controlled operation that has been the subjfeatprevious
authority, but in that case the subsequent authoritst be a
formal authority.

Note: An urgent authority can be varied, but noasdo extend its
duration—see sections 15GO and 15GS.

15GK Form of authority

(1) A formal authority must:

(a) state the name and rank or position of theqregranting the
authority; and

(b) identify the principal law enforcement offider the
controlled operation and, if the principal law emfment
officer is not the applicant for the authority, theme of the
applicant; and

(c) state that the application was a formal agpidn; and

(d) identify the nature of the criminal activity¢luding the
suspected serious Commonwealth offences and se3iates
offences that have a federal aspect) in respeshigh the
controlled conduct is to be engaged in; and

(e) state the identity of the persons authoriseghgage in
controlled conduct for the purposes of the corgobll
operation; and

(f) specify:

(i) with respect to the law enforcement particigathe
nature of the controlled conduct that those panaicts
may engage in; and

(i) with respect to the civilian participantsgtparticular
controlled conduct (if any) that each such partinip
may engage in; and

(9) identify (to the extent known) the person ergons targeted,;
and

(h) specify the period of effect of the authorltging a period
not exceeding 3 months; and

(i) specify any conditions to which the conductloé controlled
operation is subject; and

() state the date and time when the authorigyrésted; and

(k) identify the following details (to the extetat which they are
known and are relevant):
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(i) the nature and quantity of any illicit goodist will be
involved in the controlled operation;

(ii) the foreign countries through which those desare
likely to pass in the course of the controlled agien;

(i) the place or places at which those gooddi&ety to be
dealt with by Customs;

(iv) if subparagraph (iii) does not apply—the @awr places
where those goods are likely to enter into Ausdrali

(v) the time or times when, and the day or daywbith,
those goods are likely to be dealt with by Customs.

(2) An urgent authority must:

(a) state the name and rank or position of theqrewho granted
the authority; and

(b) identify the principal law enforcement offider the
controlled operation and, if the principal law enciEment
officer is not the applicant for the authority, theme of the
applicant; and

(c) state whether the application was a formaliegion or an
urgent application; and

(d) identify the nature of the criminal activity¢luding the
suspected serious Commonwealth offences and se3iates
offences that have a federal aspect) in respeshigh the
controlled conduct is to be engaged in; and

(e) state the identity of the persons authoriseghgage in
controlled conduct for the purposes of the corgibll
operation; and

() specify:

(i) with respect to the law enforcement particigathe
nature of the controlled conduct that those pauicts
may engage in; and

(ii) with respect to the civilian participantsgtparticular
controlled conduct (if any) that each such partinip
may engage in; and

(g) identify (to the extent known) the person ergons targeted,;
and

(h) specify the period of effect of the authorltging a period
not exceeding 7 days beginning on the day on wthieh
authority was granted; and
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(i) specify any conditions to which the conductlué operation
is subject; and
() state the date and time when the authority grasted.

(8) A person is sufficiently identified for the mposes of
paragraph (1)(e) or (2)(e) if the person is idéedif
(8) by an assumed name under which the persgrersiting; or
(b) by a code name or code number;
as long as the chief officer of the authorisingrexyefor the
controlled operation can match the assumed nande, came or
code number to the person’s identity.

(4) An authority must not identify persons for fhaposes of
paragraph (1)(e) or (2)(e) by identifying a clabpersons.

15GL Written record of urgent authority must be issued

If an authorising officer grants an urgent auitiypthe authorising
officer must, within 7 days, issue a written recofdhe urgent
authority that complies with subsection 15GK(2}te principal
law enforcement officer for the controlled operatio

15GM Change of principal law enforcement officer

If an authorising officer in relation to a corltedl operation
becomes satisfied that the principal law enforceroéicer for the
controlled operation ceases for any reason to responsibility
for the controlled operation:

(a) the authorising officer may, by instrumentiriting,
nominate another person as the principal law esfoent
officer for the controlled operation; and

(b) with effect from the execution of the instrumer such later
time as is specified in the instrument, that offemnson
becomes the principal law enforcement officer Far t
controlled operation.

15GN Commencement and duration of authorities

(1) An authority to conduct a controlled operatgmmes into force,
and the controlled operation is taken to commeatcthe time the
authority is granted under section 15GlI.
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(2) To avoid doubt, an urgent authority is granidaen the authorising
officer tells the applicant that the urgent auttyois granted.

Note: An authority is granted under subsection 155Paragraph
15GJ(1)(b) enables an authority to be grantedyomalépecified
circumstances.

(3) An authority (whether formal or urgent) hateef for the period of
effect specified in it under paragraph 15GK(1)(hj2)(h) unless:
(a) itis cancelled before the end of the peribdffect; or

(b) in the case of a formal authority—the peridefbect is
extended under Subdivision B or C.

Subdivision B—Variation of authorities by appropriate
authorising officers

15GO Variation of authority by appropriate authori sing officer

(1) An appropriate authorising officer may varyarthority:
(a) at any time on the authorising officer’s owitiative; or
(b) on application under subsection 15GP(1).

(2) A variation may:
(a) extend the period of effect of the authoriiylject to
subsections (3) and (4)); or
(b) authorise additional persons to engage inrobetl conduct
for the purposes of the controlled operation aretiéy
(i) with respect to additional law enforcement
participants—the nature of the controlled condbat t
those participants may engage in; and
(ii) with respect to additional civilian participss—the
particular controlled conduct (if any) that eacltsu
participant may engage in; or
(c) provide that specified persons are no longénaised to
engage in controlled conduct for the purposes ®f th
controlled operation; or
(d) authorise participants in the controlled ofierato engage in
additional or alternative controlled conduct.

(3) A variation cannot be made that has the efiéextending the
period of effect of an urgent authority.
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(4) A formal authority must not be varied in sucivay that the period
of effect of the authority will, after the variatiass made, exceed 3
months (including any previous extensions).

(5) An authority must not be varied unless théarising officer is
satisfied on reasonable grounds that the variatiémot authorise
a significant alteration of the nature of the coli&d operation
concerned.

(6) A variation is not a legislative instrument.

15GP Application to appropriate authorising office

(1) The principal law enforcement officer for antwlled operation, or
any other Australian law enforcement officer actimgbehalf of
the principal law enforcement officer, may applylanthis section
to an appropriate authorising officer for a vanatof an authority
in respect of a matter mentioned in subsection 12E0

(2) An application cannot be made under subse¢fipfor a variation
that would extend the period of effect of a formathority in such
a way that the period of effect of the authorityl véfter the
variation is made, exceed 3 months (including aeyipus
extensions).

(3) An application for the variation may be made:

(&) by means of a written document that is signethe
applicant (such an application isamal variation
application); or

(b) if the applicant has reason to believe thatdélay caused by
making a formal variation application may affeat Buccess
of the controlled operation to which the authorgélates—
orally in person, or by telephone or any other rsezn
communication (such an application isuagent variation
application).

(4) More than one application for a variation unihés section may be
made in respect of the same authority. Howevem ifirgent
variation of authority was granted as a resultrofpplication
under this section, the next application must bmmal variation
application.

(5) The application (whether a formal variatiomplgation or an
urgent variation application) must state whethenatrthe
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controlled operation has been the subject of dieeargent
variation application under this section and, if so
(a) whether the urgent variation application weeslast
application under this section for a variation; and

(b) whether or not the variation was granted.

(6) If the variation would extend the period dfeet of a formal
authority, the application (whether a formal vadatapplication or
an urgent variation application) must state thepsed period of
the extension, which must not exceed:

(a) in the case of a formal variation applicatiaireperiod that
would result in the period of effect of the auttyegxceeding
3 months (including any previous extensions); and
(b) in the case of an urgent variation applicatidhe lesser of:
(i) 7 days; and
(i) a period that would result in the period dfeet of the
authority exceeding 3 months (including any presiou
extensions).

(7) The authorising officer to whom the applicatie made may
require the applicant to provide such informationeerning the
proposed variation as is necessary for the auihgridficer’s
proper consideration of the application.

(8) As soon as practicable after making an urgariition application
that was not made in writing, the applicant muskena written
record of the application and give a copy of ithte authorising
officer to whom the application was made.

15GQ Requirements for variation of authority

(1) After considering an application for a varetiof an authority, and
any additional information provided under subsetfibGP(7), an
appropriate authorising officer:

(a) may vary the authority in accordance withdpplication,
either unconditionally or subject to conditions; or

(b) may refuse the application.
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(2) An appropriate authorising officer must notywan authority,
whether on application or on the authorising offe@wn
initiative, unless the authorising officer is siéd on reasonable
grounds:

(a) that a serious Commonwealth offence or a gserRiate
offence that has a federal aspect has been, ig beis likely
to be, committed; and

(b) that the nature and extent of the suspeciedral activity
are such as to justify the variation; and

(c) that any unlawful conduct involved in condagtithe
controlled operation will be limited to the maximwxtent
consistent with conducting an effective controlbgmbration;
and

(d) that the operation will be conducted in a Wt ensures
that, to the maximum extent possible, any illi@bds
involved in the controlled operation will be undiee control
of an Australian law enforcement officer at the efithe
controlled operation; and

(e) that the proposed controlled conduct will bpable of being
accounted for in a way that will enable the remarti
requirements of Division 4 to be complied with; and

() that the controlled operation will not be coted in such a
way that a person is likely to be induced to coranit
Commonwealth offence or an offence against a law $fate
or Territory that the person would not otherwisgéna
intended to commit; and

(g) that any conduct involved in the controlleceggion will
not:

(i) seriously endanger the health or safety of gengon; or
(i) cause the death of, or serious injury to, peyson; or
(i) involve the commission of a sexual offengamst any
person; or
(iv) result in significant loss of, or serious dzge to,
property (other than illicit goods); and
(h) that any role assigned to a civilian participia the operation
is not one that could be adequately performed layva
enforcement officer.
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15GR Manner of varying authority

(1) An authority may be varied by an appropriattharising officer
(whether on application or on the authorising @ffis own
initiative) only:

(a) in the case of a variation on the authorisiffiger’'s own
initiative or on a formal variation application ket than a
variation referred to in subparagraph (b)(ii))—bgans of a
written document, signed by the authorising offigerch a
variation is &ormal variation of authority); or

(b) in the case of a variation on:

(i) an urgent variation application; or

(ii) the authorising officer’s own initiative orfarmal
variation application, if the authorising officer i
satisfied that the delay caused by granting a forma
variation of authority may affect the success ef th
controlled operation;

orally in person, or by telephone or any otheanseof

communication (such a variation is argent variation of

authority).

(2) The authorising officer must, as soon as rabte, prepare and
give a written document that complies with secti®®S to the
applicant or, if the variation was on the initigiof the authorising
officer, to the principal law enforcement officer the controlled
operation.

15GS Form of variation of authority

(1) A variation of an authority by an appropriatehorising officer
(whether formal or urgent) must:

(a) identify the controlled operation to which gaghority
relates; and

(b) state the name and rank or position of thegevarying the
authority; and

(c) if the authority was varied on an applicatinade under
section 15GP, state:

(i) the name of the applicant; and

(i) whether the application was a formal variatio
application or an urgent variation application; and
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(d) state the date and time when the variaticaudiiority is or
was granted; and

(e) describe the variation having regard to théemareferred to
in subsection 15G0O(2); and

(f) if the variation extends the period of effeéta formal
authority—state the period of the extension.

(2) For the purposes of paragraph (1)(f), thequedf the extension
must not exceed:
(a) in the case of a formal variation of autherityhe period that
would result in the period of effect of the auttypexceeding
3 months (including any previous extensions); and

(b) in the case of an urgent variation of autlyesithe lesser of:
(iy 7 days; and
(i) a period that would result in the period éfeet of the

authority exceeding 3 months (including any presiou
extensions).

Subdivision C—Variations of authorities by nominatel
Tribunal member: extensions beyond 3 months

15GT Variation of formal authority to extend period of effect
beyond 3 months

(1) A nominated Tribunal member may vary a forenathority on
application under subsection 15GU(1).

(2) Subject to subsection (3), a variation magedtthe period of
effect of the authority.

(3) For the purposes of subsection (2), the pesfdtie extension must
not exceed the lesser of:

(&) 3 months; and
(b) a period that would result in the period déef of the

authority exceeding 24 months (including any prasio
extensions under this Subdivision or Subdivision B)

(4) A nominated Tribunal member may only vary arfal authority
during the period of 2 weeks before the end ofpitréod of effect
of the authority.
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15GU Application to nominated Tribunal member

(1) The principal law enforcement officer for entwlled operation
for which there is a formal authority, or any oterstralian law
enforcement officer acting on behalf of the prisdilaw
enforcement officer, may apply to a nominated Tmddumember
for a variation of the authority that would extdtglperiod of
effect:

(a) if the period of effect of the authority isr®nths or more
(including any previous extensions); or

(b) in such a way that the period of effect of alughority will,
after the variation is made, be 3 months or marel(ting
any previous extensions).

(2) An application cannot be made under subse¢fipfor a variation
that would extend the period of effect of a formathority in such
a way that the period of effect of the authorityl véfter the
variation is made, exceed 24 months (including @eyious
extensions under this Subdivision or Subdivision B)

(3) An application for the variation may be made:

(a) by means of a written document that is signethe
applicant (such an application i$amal variation
application); or

(b) if the applicant has reason to believe thatdélay caused by
making a formal application for the variation mdfeat the
success of the controlled operation to which thbaity
relates—orally in person, or by telephone or amgptneans
of communication (such an application istagent variation
application).

(4) More than one application for a variation unihés section may be
made in respect of the same authority. Howeven ifirgent
variation of authority was granted as a resultrofpplication
under this section, the next application must bmmal variation
application.

(5) An application for a variation (whether a fanwariation
application or an urgent variation application) iraigte:
(&) whether or not the controlled operation hankbe subject
of an earlier urgent variation application undés gection
and, if so:
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(i) whether the urgent variation application was tast
application under this section for a variation; and
(i) whether or not the variation was granted; and
(b) the proposed period of the extension, whiclstrbe such as
to comply with subsection (2) and must not exceed:
(i) in the case of a formal variation applicatioB-months;
and
(ii) in the case of an urgent variation applicatie7 days.

(6) The nominated Tribunal member may requiregih@icant to
provide such information concerning the proposethtian as is
necessary for the nominated Tribunal member’s prope
consideration of the application.

(7) As soon as practicable after making an urgaritition application
that was not made in writing, the applicant muskena written
record of the application and give a copy of itite nominated
Tribunal member to whom the application was made.

15GV Determination of application

(1) After considering an application for a vamatiof a formal
authority, and any additional information providatter
subsection 15GU(6), the nominated Tribunal membacerned:

(a) may vary the authority in accordance withdpplication,
either unconditionally or subject to conditions; or

(b) may refuse the application.

(2) The nominated Tribunal member must not graatvariation
unless the nominated Tribunal member is satisfreceasonable
grounds:

(a) that a serious Commonwealth offence or a gerRiate
offence that has a federal aspect has been, ig beis likely
to be, committed; and

(b) that the nature and extent of the suspeciedral activity
are such as to justify the variation; and

(c) that any unlawful conduct involved in conduagtithe
controlled operation will be limited to the maximuxtent
consistent with conducting an effective controlbgmbration;
and
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(d) that the operation will be conducted in a Wt ensures
that, to the maximum extent possible, any illi@bds
involved in the controlled operation will be undiee control
of an Australian law enforcement officer at the efithe
controlled operation; and

(e) that the proposed controlled conduct will bpable of being
accounted for in a way that will enable the repayti
requirements of Division 4 to be complied with; and

() that the controlled operation will not be coted in such a
way that a person is likely to be induced to coranit
Commonwealth offence or an offence against a law $fate
or Territory that the person would not otherwisgéna
intended to commit; and

(g) that any conduct involved in the controllecagiion will
not:

(i) seriously endanger the health or safety of genson; or
(i) cause the death of, or serious injury to, peyson; or
(i) involve the commission of a sexual offengamst any
person; or
(iv) result in significant loss of, or serious dzge to,
property (other than illicit goods); and
(h) that any role assigned to a civilian participia the operation
is not one that could be adequately performed layva
enforcement officer.

(3) A variation is not a legislative instrument.

15GW Manner of varying formal authority

(1) A formal authority may be varied by a nomimhigibunal member
only:

(a) in the case of a formal variation applicatfother than a
formal variation application referred to in
subparagraph (b)(ii))—by means of a written docutmen
signed by the nominated Tribunal member (such &tan
is aformal variation of authority); or

(b) in the case of:

(i) an urgent variation application; or
(i) a formal variation application, if the nomiea Tribunal
member is satisfied that the delay caused by grguati
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formal variation of authority may affect the succe$
the controlled operation;
orally in person, or by telephone or any otheanseof
communication (such a variation is argent variation of
authority).

(2) The nominated Tribunal member must, as so@radicable,
prepare and give a written document that compliéds w
section 15GX to the applicant.

15GX Form of variation of formal authority

(1) A variation of a formal authority by a nomiedtTribunal member
(whether formal or urgent) must:

(a) identify the controlled operation to which #nghority
relates; and

(b) state the name and position of the personingutne
authority; and

(c) state the name of the applicant; and

(d) state whether the application for the variatieas a formal
variation application or an urgent variation apalion; and

(e) state the date and time when the variaticeuttfiority is or
was granted; and

(f) state the period of the extension.

(2) The period of the extension:
(&) must not exceed the period that would resulté period of
effect of the authority exceeding 24 months (inolgcany
previous extensions under this Subdivision or Sibidin

B); and
(b) must not exceed:
(i) in the case of a formal variation of authort$ months;
and
(ii) in the case of an urgent variation of authe#-7 days.

Subdivision D—Other matters

15GY Cancellation of authorities

(1) An appropriate authorising officer may, by @rdh writing given
to the principal law enforcement officer for a amfied operation,
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cancel the authority to conduct the controlled apen at any time
and for any reason.

(2) Without limiting subsection (1), an appropeiauthorising officer
may cancel an authority at any time at the regofetste principal
law enforcement officer for the controlled operat@mncerned.

(3) Cancellation of an authority takes effectrat time the order is
made or at the later time specified in the order.

15GZ Effect of authorities

(1) Subject to subsection (2), an authority:

(a) authorises each law enforcement participatitercontrolled
operation to which the authority relates who ishidfeed in
the authority to engage in the controlled condpetc#ied in
the authority in respect of that participant; and

(b) authorises each civilian participant (if aityfhe controlled
operation to which the authority relates who ishidfeed in
the authority to engage in the particular contebienduct (if
any) specified in the authority in respect of tpatticipant.

(2) A person identified in an authority as beingharised to engage in
controlled conduct for the purposes of the corgbthperation is
authorised to do so for the period of effect of @¢hority, unless:

(a) the authority specifies a shorter period dyrximich the
person is so authorised; or

(b) the authority is varied to provide that thesoa is no longer
so authorised; or

(c) the authority is cancelled before the enchaf period.

(3) The authority to engage in controlled condyigen to a participant
cannot be delegated to any other person.

15H Defect in authority

An application for an authority or variation af authority, and any
authority or variation of an authority granted be basis of such
an application, is not invalidated by any defetheo than a defect
that affects the application, authority or variatio a material
particular.
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Division 3—Protection from criminal responsibility and
related provisions

Subdivision A—Controlled operations under this Part

15HA Protection from criminal responsibility for controlled conduct
during controlled operations

(1) This section applies if:

(a) a participant in a controlled operation engageconduct in
the course of, and for the purposes of, the cdetiol
operation; and

(b) engaging in that conduct is a Commonwealtkrafé or an
offence against a law of a State or Territory.

(2) Despite any other law of the CommonwealthtedeSor a Territory,
the participant is not criminally responsible fbetoffence, if:
(a) the participant engages in the conduct in@zoae with the
authority to conduct the controlled operation; and
(b) the participant is identified in the authority a person
authorised to engage in controlled conduct forptimposes
of the controlled operation; and
(c) the conduct does not involve the participatemtionally
inducing a person to commit a Commonwealth offesrcan
offence under a law of a State or Territory that person
would not otherwise have intended to commit; and
(d) the conduct does not involve the participargaging in any
conduct that is likely to:

(i) cause the death of, or serious injury to, pagson; or
(ii) involve the commission of a sexual offenceaiagt any
person; and
(e) if the participant is a civilian participamtithe operation—he
or she acts in accordance with the instructiorss lafv
enforcement officer.
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15HB Indemnification of participants against civil liability

The Commonwealth must indemnify a participara itontrolled
operation against any civil liability (includingagonable costs) the
participant incurs because of conduct the partitipagages in if:

(a) the participant engages in the conduct ircthese of, and
for the purposes of, the controlled operation icoagance
with the authority to conduct the controlled opienatand

(b) the participant is identified in the authordy a person
authorised to engage in controlled conduct forpimgposes
of the controlled operation; and

(c) the conduct does not involve the participatemtionally
inducing a person to commit a Commonwealth offesrcan
offence under a law of a State or Territory that plerson
would not otherwise have intended to commit; and

(d) the conduct does not involve the participargaging in any

conduct that is likely to:
(i) cause the death of, or serious injury to, pagson; or
(ii) involve the commission of a sexual offenceaiagt any
person; and

(e) if the participant is a civilian participamtithe operation—he
or she acts in accordance with the instructiore lafv
enforcement officer; and

(f) the requirements (if any) specified in theukagions have
been met.

15HC Effect of sections 15HA and 15HB on other lasvrelating to
criminal investigation

Sections 15HA and 15HB do not apply to a persoaigluct that
is, or could have been, authorised under Commonkvkal or a
law of a State or Territory relating to the followt

(a) arrest or detention of individuals;

(b) searches of individuals;

(c) entry onto, or searches or inspection of, [sem

(d) searches, inspections or seizures of otherepty;

(e) forensic procedure;

(f) electronic surveillance devices or telecomngations
interception;

(9) identification procedures;
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(h) the acquisition or use of assumed identities;
(i) any other matter concerning powers of criminaestigation.

15HD Effect of being unaware of variation or cancéation of
authority

(1) If an authority to conduct a controlled operatis varied in a way
that limits its scope, this Part continues to agplg participant in
the controlled operation as if the authority hatlmeen varied in
that way, for so long as the participant:

(a) is unaware of the variation; and
(b) is not reckless about the existence of theatian.

(2) If an authority to conduct a controlled ope&ratis cancelled, this
Part continues to apply to a person who was aqiaatit in the
controlled operation immediately before the camatlh as if the
authority had not been cancelled in that way, folosig as the
person:

(a) is unaware of the cancellation; and

(b) is not reckless about the existence of theelation.

(3) For the purposes of this section, a persoedkless about the
existence of the variation or cancellation of atharity if:
(a) the person is aware of a substantial risktti@tariation or
cancellation has happened; and
(b) having regard to the circumstances known égpirson, it is
unjustifiable to take the risk that the authorigsmot been
varied or cancelled.

15HE Protection from criminal responsibility for certain ancillary
conduct

(1) This section applies if:

(a) a person engages in conduct @heillary conduc) that
relates to controlled conduct (thelated controlled condugt
engaged in by another person; and

(b) engaging in the ancillary conduct is an aagjlloffence in
relation to the offence constituted by the relatedtrolled
conduct.
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(2) Despite any other law of the CommonwealthtedeSor a Territory,
the person who engaged in the ancillary condusdisriminally
responsible for the ancillary offence if, at thedithe person
engaged in the ancillary conduct, he or she bdli¢ghe related
controlled conduct was being engaged in, or woeléigaged in,
by a participant in a controlled operation authetisnder this Part.

(3) In this section:

ancillary offence in relation to an offence constituted by related
controlled conduct, means a Commonwealth offen@naffence
under a law of a State or Territory:
(a) of conspiring to commit the offence constitLiby the related
controlled conduct; or
(b) of aiding, abetting, counselling or procuriiggiting or
being in any way knowingly concerned in, the consiois of
the offence constituted by the related controlieddict.

15HF Compensation for property loss or serious daage

(1) If a person suffers loss of or serious darriageoperty, or
personal injury, in the course of, or as a diresttt of a controlled
operation authorised under this Part, the Commoltiwvesliable to
pay to the person compensation as agreed between th
Commonwealth and the person or, in default of ages#, as
determined by action against the Commonwealthdouat of
competent jurisdiction.

(2) Subsection (1) does not apply if:
(a) the person suffered the loss, damage or injutlye course
of, or as a direct result of, engaging in any cniahiactivity
(other than criminal activity that is controllednohuct); or
(b) the person was a law enforcement participttiteatime of
suffering the loss, damage or injury.

15HG Notification requirements

) If:
(a) any loss of or serious damage to propertymsdouthe
course of, or as a direct result of, a controllpdration
(other than property of the law enforcement agercipehalf
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of which the operation is conducted or a participarthe
operation); or
(b) any personal injury occurs in the course oB®a direct
result of, such an operation;
the principal law enforcement officer for the catied operation

must report the loss, damage or injury to the obife€er of the
law enforcement agency as soon as practicable.

(2) If loss or serious damage to property is regggbto the chief officer
under subsection (1), the chief officer must tdkeeasonable
steps to notify the owner of the property of theslor damage.

(3) If a personal injury is reported to the croéficer under
subsection (1), the chief officer must take albmreable steps to
notify the person that the injury occurred in tloeirse of, or as a
direct result of, the controlled operation.

(4) The chief officer is not required to give dification under
subsection (2) or (3) until the chief officer idished that the
notification would not:

(&) compromise or hinder the controlled operatioany related
investigation; or

(b) compromise the identity of a participant ie ttontrolled
operation; or

(c) endanger the life or safety of any person; or

(d) prejudice any legal proceeding; or

(e) otherwise be contrary to the public interest.

(5) A chief officer may, by written instrument,ldgate any of the
chief officer’'s powers or functions under this $ewmtto:
(a) in relation to the Australian Federal PoliceBeputy
Commissioner or a person of equivalent or highek;rar
(b) in relation to Customs—a Deputy Chief Execait®fficer of
Customs or a person occupying an equivalent orenigh
position; or
(c) in relation to the ACC:
(i) an Executive Director or a person occupying an
equivalent or higher position; or
(i) a person occupying a position prescribedhsy t
regulations; or
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(d) in relation to ACLEI—the Assistant Integrityo@missioner;
or

(e) in relation to the police force of a Statélerritory—a
Deputy Commissioner or a person of equivalent ghéii
rank.

Subdivision B—Controlled operations under a correspnding

State controlled operations law

15HH Protection from criminal responsibility for conduct under a

corresponding State controlled operations law

(1) This section applies to a participant in apragion authorised
under a corresponding State controlled operatiawsfl
(a) the participant engages in conduct in thesmof, and for
the purposes of, the operation; and
(b) engaging in that conduct is a Commonwealtbrafé.

(2) Despite any other law of the Commonwealth,pheicipant is not
criminally responsible for the Commonwealth offeni€e
(a) the conduct is authorised by, and is engagéu accordance
with, the authority to conduct the controlled opiera and
(b) the conduct does not involve the participatertionally
inducing a person to commit a Commonwealth offesrcan
offence against a law of a State or Territory thatperson
would not otherwise have intended to commit; and
(c) the conduct does not involve the participargaging in any
conduct that is likely to:
(i) cause the death of, or serious injury to, pagson; or
(ii) involve the commission of a sexual offencaiagt any
person; and
(d) if the person is a civilian participant in thperation—he or
she acts in accordance with the instructions afra |
enforcement officer.

(3) Expressions used in this section have the saeanings as in the
corresponding State controlled operations law umdech the
operation was authorised.
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15HI Effect of section 15HH on other laws relatingo criminal
investigation

Section 15HH does not apply to a person’s conthattis, or could
have been, authorised under a Commonwealth lawaor af a
State or Territory relating to the following:

(a) arrest or detention of individuals;

(b) searches of individuals;

(c) entry onto, or searches or inspection of, [sem

(d) searches, inspections or seizures of otherepty;

(e) forensic procedure;

(f) electronic surveillance devices or telecomngations
interception;

(9) identification procedures;

(h) the acquisition or use of assumed identities;

(i) any other matter concerning powers of criminaestigation.

15HJ Protection from criminal responsibility for certain ancillary
conduct

(1) This section applies if:

(a) a person engages in conduct gheillary conduc) that

relates to conduct (thelated condudtthat:
(i) was engaged in by another person; and
(ii) constitutes an offence for which a person lgdobut for
section 15HH, be criminally responsible; and

(b) engaging in the ancillary conduct is an aacjlloffence
(within the meaning of th€riminal Codg in relation to the
offence constituted by the related conduct.

(2) Despite any law of the Commonwealth, the pemshbo engaged in
the ancillary conduct is not criminally responsifide the ancillary
offence if, at the time the person engaged in ttedlary conduct,
he or she believed the related conduct was beigggad in, or
would be engaged in, by a participant in an openatiuthorised
under a corresponding State controlled operatiawns |

(3) Expressions used in this section have the saganings as in the
corresponding State controlled operations law umdgch the
person believed the controlled conduct was beimggaged in.
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Division 4—Compliance and monitoring

15HK Unauthorised disclosure of information

(1) A person commits an offence if:
(a) the person discloses information; and
(b) the information relates to a controlled operat

Penalty: Imprisonment for 2 years.

(2) Subsection (1) does not apply if the disclesuas:

(a) in connection with the administration or exemu of this
Part; or

(b) for the purposes of any legal proceedingsmayisut of or
otherwise related to this Part or of any reporamf such
proceedings; or

(c) for the purposes of obtaining legal adviceglation to the
controlled operation; or

(d) in accordance with any requirement imposethiy or

(e) in connection with the performance of functi@m duties, or
the exercise of powers, of a law enforcement agency

(3) Subsection (1) does not apply if:

(a) the person (thdisclose) discloses the information to the
Ombudsman or the Integrity Commissioner; and

(b) the discloser informs the person to whom filseldsure is
made of the discloser’s identity before makingdieelosure;
and

(c) the information concerns misconduct in relatio a
controlled operation; and

(d) the discloser considers that the informatia@ymassist a
person referred to in paragraph (a) to perfornp#rson’s
functions or duties; and

(e) the discloser makes the disclosure in godd.fai

Note: A defendant bears an evidential burden iatie@h to the matters in
subsections (2) and (3)—see subsection 13.3(3)eoCtiminal Code.
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15HL Unauthorised disclosure of information—endangring safety,
etc.

(1) A person commits an offence if:
(a) the person discloses information; and
(b) the information relates to a controlled opergtand
(c) either:
(i) the person intends to endanger the healtlafetys of
any person or prejudice the effective conduct of a
controlled operation; or

(ii) the disclosure of the information will endamghe
health or safety of any person or prejudice thectiffe
conduct of a controlled operation.

Penalty: Imprisonment for 10 years.

(2) Subsection (1) does not apply if the disclesuas:

(a) in connection with the administration or exemu of this
Part; or

(b) for the purposes of any legal proceedingsrayisut of or
otherwise related to this Part or of any reporamf such
proceedings; or

(c) for the purposes of obtaining legal adviceglation to the
controlled operation; or

(d) in accordance with any requirement imposethiay or

(e) in connection with the performance of func@nm duties, or
the exercise of powers, of a law enforcement agency

(3) Subsection (1) does not apply if:

(a) the person (thdisclose) discloses the information to the
Ombudsman or the Integrity Commissioner; and

(b) the discloser informs the person to whom filseldsure is
made of the discloser’s identity before makingdiszlosure;
and

(c) the information concerns misconduct in relatio a
controlled operation; and

(d) the discloser considers that the informati@y massist a
person referred to in paragraph (a) to perfornpérson’s
functions or duties; and
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(e) the discloser makes the disclosure in godt.fai

Note: A defendant bears an evidential burden iatieh to the matters in
subsections (2) and (3)—see subsection 13.3(3)eoCtiminal Code.

(4) An offence against this section is an inditgaiffence.

15HM Chief officers’ 6 monthly reports to Ombudsman and
Minister

(1) As soon as practicable after 30 June and &Eiber in each year,
the chief officer of each authorising agency musinsit a report to
the Ombudsman setting out the details requiredubgextion (2)
in relation to controlled operations for which tgency was the
authorising agency during the previous 6 months.

(2) The report must include the following details:

(a) the number of formal authorities that werenged or varied
by an authorising officer of the agency during pleeiod to
which the report relates;

(b) the number of formal applications for the graihformal
authorities that were refused by an authorisingeifof the
agency during the period to which the report relatiee date
of those applications and the date of the refusals;

(c) the number of formal variation applicationsl amgent
variation applications for the variation of fornaalthorities
that were refused by an authorising officer ofabency
during the period to which the report relates,date of those
applications and the date of the refusals;

(d) the number of urgent authorities that werengga or varied
by an authorising officer of the agency during pleeiod to
which the report relates;

(e) the number of formal applications and urgg@mliaations for
the granting of urgent authorities that were refiusg an
authorising officer of the agency during the periodvhich
the report relates, the date of those applicatmsthe date
of the refusals;

(f) the number of formal variation applicationgairgent
variation applications for the variation of urgewthorities
that were refused by an authorising officer ofabency
during the period to which the report relates,date of those
applications and the date of the refusals;
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(g9) the number of formal authorities that werdegiby a
nominated Tribunal member during the period to Wwhite
report relates;

(h) the number of formal variation applicationsl amgent
variation applications for the variation of fornaalthorities
that were refused by a nominated Tribunal membegngdu
the period to which the report relates, the dathase
applications and the date of the refusals;

(i) for each authority that was in force at angeiduring the
period to which the report relates:

(i) the date the controlled operation commenced; a
(ii) if the controlled operation ceased duringttheriod—
the date of cessation and the outcomes of thealtedr
operation; and
(iii) if subparagraph (ii) does not apply—the ldsly of the
period of effect of the authority (including any
extensions);

() for each authority that was varied by an atisiog officer of
the agency during the period to which the repdates—the
date of the application for the variation and thtedf the
variation;

(k) for each authority in relation to which an &pation for
variation was refused by an authorising officeth&f agency
during the period to which the report relates—thtedf the
application and the date of the refusal;

(I) for each authority that was varied by a nortedarlribunal

member during the period to which the report ralatthe

date of the application for the variation and thtedf the
variation;

for each authority in relation to which an bggtion for

variation was refused by a nominated Tribunal membe

during the period to which the report relates—thtedf the
application and the date of the refusal;

(n) the nature of the criminal activities agawsich the
controlled operations were directed,;

(o) the identity of each person targeted undetrotiad
operations;

(p) the nature of the controlled conduct engagddri the
purposes of the controlled operations;

(m

~—~
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(q) if any of the controlled operations involvédietit goods, a
statement (to the extent known) of:
(i) the nature and quantity of the illicit goo@sid
(ii) the route through which the illicit goods gasl in the
course of the operations; and
(i) all foreign countries through which the dit goods
passed in the course of the operation;

(r) details of any loss of or serious damage tperty (other
than property of the law enforcement agency on lbela
which the operation is conducted or a participarhe
operation) occurring in the course of or as a diresult of
the controlled operations;

(s) details of any personal injuries occurringhie course of or
as a direct result of the operations;

(t) the number of authorities for controlled ojtnas that were
cancelled by an authorising officer of the agencthat
expired during the period to which the report retat

(2A) If the controlled operation involved illicfoods that are narcotic
goods, the report is to:

(a) identify each law enforcement agency an offafevhich
had possession of the narcotic goods in the cairde
controlled operation; and

(b) identify to the extent known any other persdro had
possession of the narcotic goods in the courskeeof t
controlled operation; and

(c) state whether the narcotic goods have bednoges; and

(d) if the narcotic goods have not been destroyeohtain the
information specified in subsection (2B) relatinglie
possession of the narcotic goods, or state thehivt known
who has possession of them.

(2B) If the controlled operation involved narcogcods that have not
been destroyed, and the identity of the person lesopossession
of the narcotic goods is known, the report is to:

(a) if the person is a law enforcement officer—nitfy the law
enforcement agency of which the person is an offme

(b) otherwise—identify the person.
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(2C) If the chief officer of the authorising aggns of the view that
disclosing the identity of a person may:
(a) endanger the safety of the person; or
(b) prejudice an investigation or prosecution;
then the person is sufficiently identified for figrposes of
paragraphs (2A)(b) and (2B)(b) if the person isitdied:
(c) by an assumed name under which the persqueigting; or
(d) by a code name or code number;

as long as the chief officer can match the assurmaete, code
name or code number to the person’s identity.

(3) The Ombudsman may require the chief officearofwuthorising
agency to give additional information covering aaytrolled
operation to which a report relates.

(4) Nothing in paragraphs (2)(0) to (t) requirestigzulars of a
controlled operation to be included in a reportdqreriod of 6
months if the operation had not been completechduthat period,
but the particulars must instead be included irrdpert for the
period of 6 months in which the operation is cortgae

(5) A copy of a report given to the Ombudsman urtllis section
must be given to the Minister at the same time &sgiven to the
Ombudsman.

15HN Chief officers’ annual reports to Minister ard Ombudsman

(1) As soon as practicable after 30 June in eaeln, yhe chief officer
of each authorising agency must submit a repdtig¢dvinister
setting out the details required by subsectionsM&H, (2A), (2B)
and (2C) in relation to controlled operations fdrieh the agency
was the authorising agency during the previous @aths.

(2) Each chief officer must advise the Ministeraafy information in a
report that, in the chief officer’s opinion, shodid excluded from
the report before the report is laid before thdi®@aent because:

(a) the information, if made public, could readugde
expected to:

(i) endanger a person’s safety; or
(i) prejudice an investigation or prosecution; or

(iif) compromise any law enforcement agency’s afienal
activities or methodologies; or
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®)

4

®)

(6)

O

(b) making the information public would be conyréw the
public interest for any other reason.

The Minister must exclude information fromegort if the
Minister is satisfied on the advice of the chidiagr of any of the
grounds set out in subsection (2) and must thesecalcopy of the
report to be laid before each House of the Parlidméhin 15
sitting days of that House after the Minister rgesiit.

A report must not disclose any informationt tielentifies any
person involved in an operation or that is likedy¢ad to such a
person being identified.

Nothing in this section requires particulafaa@ontrolled
operation to be included in a report for a yedhd operation had
not been completed as at 30 June in that yeathbuiarticulars
must instead be included in the report for the yeavhich the
operation is completed.

If a report relates, in whole or in part, e work or activities of
the ACC under a corresponding State controlledaifmers law,
the Minister must, as soon as practicable afterepert is laid
before each House of the Parliament, send a cotheakport to
the State or Territory Minister with responsibilftyr the
corresponding State controlled operations law.

A copy of a report given to the Minister undeis section must be
given to the Ombudsman at the same time as itengio the
Minister.

15HO Annual report by Ombudsman

1)

The Ombudsman must, as soon as practicatdie3dtune in each
year:

(a) prepare a report of the work and activitiedarrthis Part of
the Ombudsman for the preceding 12 months andagoapy
of the report to the Minister and to the chief offi of the law
enforcement agency to which the report relates; and

(b) prepare a report of the work and activitieshef Ombudsman
for the preceding 12 months, being work or actgtunder a
corresponding State controlled operations law,givd a
copy of the report to the Minister and to the clufficer of
the ACC.
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(2) A report under this section must not includi@imation which, if
made public, could reasonably be expected to:
(a) endanger a person’s safety; or
(b) prejudice an investigation or prosecution; or

(c) compromise any law enforcement agency’s ojueral
activities or methodologies.

(8) The Minister must cause a copy of the repnhid laid before each
House of the Parliament within 15 sitting dayshafttHouse after
the Minister receives it.

(4) A report must include, for each authorisingrgy concerned,
comments on the comprehensiveness and adequdauoy dorts
which were provided to the Ombudsman by the cHigfer of the
authorising agency under sections 15HM and 15HN.

(5) A report must not disclose any informationttidentifies any
person involved in an operation or that is likelyl¢ad to such a
person being identified.

(6) Nothing in this section requires particulafs.a@ontrolled
operation to be included in a report for a yedhd operation had
not been completed as at 30 June in that yeathbuiarticulars
must instead be included in the report for the yeavhich the
operation is completed.

(7) If a report relates, in whole or in part, e twork or activities of
the ACC under a corresponding State controlledaifmers law,
the Minister must, as soon as practicable afteregpert is laid
before each House of the Parliament, send a cotheakport to
the State or Territory Minister with responsibilftyr the
corresponding State controlled operations law.

15HP Keeping documents connected with controlledoerations

The chief officer of an authorising agency muasise the
following to be kept:
(a) each formal application made to an authorisiffiger of the
agency;
(b) each written record of an urgent applicaticadmto such an
authorising officer;
(c) each formal authority granted by such an aisghwy officer;
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(d) each written record of an urgent authorityébsunder
section 15GL,;

(e) each formal variation application made to saiclauthorising
officer or to a nominated Tribunal member;

(f) each written record of an urgent variation laggtion made
to such an authorising officer or to a nominateidmal
member;

(g) each formal variation of authority by suchaarthorising
officer or by a nominated Tribunal member;

(h) each written document given under subsecti&®BR(2) in
relation to a variation of an authority by suchaahorising
officer;

(i) each written document given under subsect®@W(2) in
relation to a variation of a formal authority bp@minated
Tribunal member;

(j) each order cancelling an authority grantegbgh an
authorising officer.

15HQ General register

(1) The chief officer of each authorising agenayshctause a general
register to be kept.

(2) The general register is to specify:

(a) for each application under this Part madentawgthorising
officer of the agency (including an application &variation
of an authority):

(i) the date of the application; and
(i) whether the application was formal or urgeartd
(iif) whether the application was granted, refused
withdrawn; and
(iv) if the application was refused or withdrawrketdate
and time of the refusal or withdrawal; and

(b) for each authority under this Part grantedbyauthorising

officer of the agency:
(i) the date and time the authority was granted; a
(i) whether the authority was formal or urgemga
(iii) the name and rank or position of the peradmo granted
the authority; and
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(iv) each serious Commonwealth offence or serigtase
offence that has a federal aspect in respect aftwhi
controlled conduct under the authority was to be
engaged in; and

(v) the period of effect of the authority; and

(vi) the identity of each person authorised toagggin
controlled conduct for the purposes of the corgrbll
operation; and

(vii) with respect to the law enforcement partaips, the
nature of the controlled conduct that those panaicts
were authorised to engage in; and

(viii) with respect to the civilian participant$ie particular
controlled conduct (if any) that each such partinip
was authorised to engage in; and

(viiia) the nature of the controlled conduct tiats engaged in
by law enforcement participants and civilian
participants (if any); and

(ix) if the authority was cancelled, the date &ne of
cancellation; and

(X) the date and time the controlled operatioreipeghe
date on which the operation ceased, and the ouome
the operation; and

(xi) if the controlled operation involved illicgoods (to the
extent known), the nature and quantity of theitllic
goods and the route and all foreign countries tiinou
which the illicit goods passed in the course of the
operation; and

(xii) details of any loss of or serious damageraperty
(other than property of the law enforcement agemty
behalf of which the operation is conducted or a
participant in the operation) occurring in the criof
or as a direct result of the controlled operatem]

(xiii) details of any personal injuries occurrimgthe course
of or as a direct result of the operation; and
(c) for each variation of an authority under that made by an
authorising officer of the agency:

(i) the date and time the variation was made; and
(i) whether the variation was formal or urgentgda

(iii) the name and rank or position of the peradm made
the variation.
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(2A) If the controlled operation involved illicfoods that are narcotic
goods, the general register is to:

(a) identify each law enforcement agency an offafevhich
had possession of the narcotic goods in the cairde
controlled operation; and

(b) identify to the extent known any other persdro had
possession of the narcotic goods in the courskeeof t
controlled operation; and

(c) state whether the narcotic goods have bednoges; and

(d) if the narcotic goods have not been destroyeahtain the
information specified in subsection (2B) relatiogte
possession of the narcotic goods, or state th&hivt known
who has possession of them.

(2B) If the controlled operation involved narcogicods that have not
been destroyed, and the identity of the person lesopossession
of the narcotic goods is known, the general registo:

(a) if the person is a law enforcement officer—ritify the law
enforcement agency of which the person is an offme

(b) otherwise—identify the person.

(2C) If the chief officer of the authorising aggns of the view that
disclosing the identity of a person may:

(a) endanger the safety of the person; or
(b) prejudice an investigation or prosecution;
then the person is sufficiently identified for figrposes of
paragraphs (2A)(b) and (2B)(b) if the person istdied:
(c) by an assumed name under which the persqueigting; or
(d) by a code name or code number;

as long as the chief officer can match the assurmaete, code
name or code number to the person’s identity.

(3) A register kept under this section is notgdkative instrument.

15HR Appointment of inspecting officers

(1) The Ombudsman may appoint members of the Osmbad’s staff
to be inspecting officers for the purposes of Bast.

(2) An appointment under subsection (1) must beriting.
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15HS Inspection of records by the Ombudsman

1)

)

®)

)

(®)

The Ombudsman must, from time to time an@asti once every
12 months, inspect the records of each authoragegcy to
determine the extent of compliance with this Pgrthe agency
and by law enforcement officers.

The Ombudsman must also, from time to timearidast once
every 12 months, inspect the records of the AC@etermine the
extent of compliance with corresponding State et
operations laws, in relation to any authoritiestifii the meaning
of each such law):
(a) for which a law enforcement officer of the A@@plied; or
(b) that were granted to a law enforcement offafehe ACC,;

unless the corresponding State controlled operatam provides
for the inspection of records of the ACC to detererthe extent of
compliance with that law.

For the purpose of an inspection under thitice, the
Ombudsman:
(a) may, after notifying the chief officer of tagency, enter at
any reasonable time premises occupied by the agandy
(b) is entitled to have full and free access latezlsonable times
to all records of the agency that are relevanihéanspection;
and
(c) may require a member of staff of the agenayive the
Ombudsman any information that the Ombudsman cersid
necessary, being information that is in the mensber’
possession, or to which the member has accesshanid
relevant to the inspection; and
(d) may, despite any other law, make copies af,take extracts
from, records of the agency.

The chief officer must ensure that memberstaff of the agency
give the Ombudsman any assistance the Ombudsmsoneday
requires to enable the Ombudsman to perform fumstimder this
section.

Nothing in this section requires the Ombudsnteainspect records
relating to operations that have not been complatéke time of
the inspection.
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15HT Power to obtain relevant information

(1) If the Ombudsman has reasonable grounds tevieethat a law
enforcement officer of a particular law enforcemagéncy
(whether or not the agency is an authorising ageis@ble to give
information relevant to an inspection under thigi§lon of an
authorising agency'’s records, subsections (2) ahtdgve effect.

(2) The Ombudsman may, by writing given to the &aviorcement
officer, require the officer to give the informatito the
Ombudsman:

(a) by writing signed by the officer; and
(b) at a specified place and within a specifiedgae

(3) The Ombudsman may, by writing given to the &aviorcement
officer, require the officer to attend:

(a) before a specified inspecting officer; and
(b) at a specified place; and
(c) within a specified period or at a specifieddion a specified
day;
to answer questions relevant to the inspection.

(4) If the Ombudsman:

(a) has reasonable grounds to believe that adereement
officer of a particular law enforcement agency (thiee or
not the agency is an authorising agency) is abipvie
information relevant to an inspection under thigiglon of
an authorising agency’s records; and

(b) does not know the officer’s identity;

the Ombudsman may, by writing given to the chidicef of the
agency, require the chief officer, or a person mati@d by the
chief officer, to attend:

(c) before a specified inspecting officer; and

(d) at a specified place; and

(e) within a specified period or at a specifieddion a specified
day;

to answer questions relevant to the inspection.
(5) The place, and the period or the time and sipgcified in a

requirement under this section, must be reasoreieg regard
to the circumstances in which the requirement idena
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15HU Offence

A person commits an offence if:

(a) the person is required under section 15HTtemd before an
inspecting officer, to give information or to answe
guestions; and

(b) the person refuses or fails to do so.

Penalty: Imprisonment for 6 months.

15HV Ombudsman to be given information and accestespite other
laws

(1) Despite any other law, a person is not exclised giving
information, answering a question, or giving acdess document,
as and when required under this Division, on tloeigd that giving
the information, answering the question, or givéegess to the
document, as the case may be:

(a) would contravene a law; or
(b) would be contrary to the public interest; or

(c) might tend to incriminate the person or maiepgerson
liable to a penalty; or
(d) would disclose one of the following:

(i) alegal advice given to a Minister, a Depanitnagr a
prescribed authority;

(i) a communication between an officer of a Dépent or
of a prescribed authority and another person oy bod
being a communication protected against disclobyre
legal professional privilege.

(2) However, if the person is a natural person:
(a) the information, the answer, or the fact thatperson has
given access to the document, as the case mande; a
(b) any information or thing (including a documenibtained as
a direct or indirect consequence of giving the rinfation,
answering the question or giving access to the mec,
is not admissible in evidence against the persocem@xn a
proceeding by way of a prosecution for an offergairast
section 15HK or 15HL of this Act or Part 7.4 or offthe
Criminal Code
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(3) Nothing in section 15HK or 15HL or in any othaw prevents an
officer of an agency from:
(a) giving information to an inspecting officeri{ather orally or
in writing and whether or not in answer to a quasti or
(b) giving access to a record of the agency tmspecting
officer,;
for the purposes of an inspection under this Davisdf the
agency's records.

(4) Nothing in section 15HK or 15HL or in any othaw prevents an
officer of an agency from making a record of infation, or
causing a record of information to be made, forghmeposes of
giving the information to a person as permittecsblgsection (3).

(5) The fact that a person is not excused undesestion (1) from
giving information, answering a question or givexgress to a
document does not otherwise affect a claim of |pgalessional
privilege that anyone may make in relation to thédgrmation,
answer or document.

(6) In this section:

prescribed authorityhas the same meaning as in @rabudsman
Act 1976

15HW Exchange of information between Ombudsman and Sta
inspecting authorities

(1) In this section:

State or Territory agencyneans a law enforcement agency of a
State or Territory within the meaning of a corresgiog State
controlled operations law.

State or Territory inspecting authorityin relation to a State or
Territory agency, means the authority that, underaw of the
State or Territory concerned, has the function akimg
inspections of a similar kind to those providedifosection 15HS
when the State or Territory agency is exercisinggrs under a
corresponding State controlled operations law.
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(2) The Ombudsman may give information that:
(a) relates to a State or Territory agency; and
(b) was obtained by the Ombudsman under this Bivis
to the State or Territory inspecting authority éation to the
agency.

(3) The Ombudsman may only give information taaathority under
subsection (2) if the Ombudsman is satisfied thatgiving of the
information is necessary to enable the authorifyeidorm its
functions in relation to the State or Territory agge

(4) The Ombudsman may receive from a State oiitdgrinspecting
authority information relevant to the performané¢he
Ombudsman’s functions under this Division.

15HX Delegation by Ombudsman

(1) The Ombudsman may, by written instrument, gitle to an APS
employee responsible to the Ombudsman all or arlyeof
Ombudsman’s powers under this Division, other thaower to
report to the Minister.

(2) A delegate must, upon request by a persowctafieby the exercise
of any power delegated to the delegate, producmgtieiment of
delegation, or a copy of the instrument, for insipecby the
person.

15HY Ombudsman not to be sued

The Ombudsman, an inspecting officer, or a peesbimg under an
inspecting officer’s direction or authority, is ri@ble to an action,
suit or proceeding for or in relation to an act eloor omitted to be
done, in good faith in the performance or exerasehe purported
performance or exercise, of a function or powerfewsad by this
Division.
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Division 5—Miscellaneous

15HZ Evidence of authorities

A document purporting to be an authority grantader
section 15GI or under a corresponding State cdattaperations
law:
(a) is admissible in any legal proceedings; and
(b) in the absence of evidence to the contraryrasf in any
proceedings (not being criminal or disciplinary ggedings
against a law enforcement officer) that the peigramting
the authority was satisfied of the facts he orwhs required
to be satisfied of to grant the authority.

15J Chief Executive Officer of Customs to be nofti€éd of certain
authorities

(1) This section applies if:

(a) an authority is granted under section 15GhbyAFP
authorising officer, an ACC authorising officeram ACLEI
authorising officer; and

(b) the applicant for the authority believes tilatit goods
involved in the conduct of the operation may bdtde#h by
Customs.

(2) The applicant must, as soon as practicabée tfe authority is
granted, notify the Chief Executive Officer of Cusis, or a person
(thenominated persopnominated by him or her for the purposes
of this section, in writing of:

(a) the applicant’s name; and
(b) the date on which the authority was granted; a
(c) to the extent to which it is known:
(i) the place or places at which the illicit goadd pass
into the control of Customs; and
(ii) the time or times when, and the day or daysvhich,
the illicit goods are expected to pass into therobiof
Customs.

(3) A failure to comply with this section does rdfect the validity of
an authority.
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Division 1—Preliminary

15K Definitions
In this Part:

acquirean assumed identity, means acquire evidence of the
assumed identity and includes taking steps towacdsiring
evidence of the identity.

agencymeans one or more of the following:
(a) an issuing agency;
(b) an intelligence agency;
(c) alaw enforcement agency.

authorised civilianmeans a person who is authorised under an
authority to acquire or use an assumed identitydbas not
include an officer of an intelligence agency, aficef of a law
enforcement agency, or a foreign officer.

authorised foreign officermeans a foreign officer who is
authorised under an authority to acquire or usassumed
identity.

authorised intelligence officemeans an intelligence officer who
is authorised under an authority to acquire oramsassumed
identity.

authorised law enforcement officeneans a law enforcement
officer who is authorised under an authority tolagjor use an
assumed identity.

authorised persommeans:
(a) an authorised civilian; and
(b) an authorised intelligence officer; and
(c) an authorised law enforcement officer; and
(d) an authorised foreign officer.
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authority means an authority granted under section 15KB to
acquire and use an assumed identity, includingtitieority as
varied under section 15KE.

chief officer.
(a) of an intelligence agency—means the following:
(i) in relation to the Australian Security Intgiince
Organisation—the Director-General of Security;
(ii) in relation to the Australian Secret Intettigce
Service—the Director-General of Australian Secret
Intelligence Service; and

(b) of an issuing agency—means the chief executifieer
(however described) of the agency; and

(c) of alaw enforcement agency—means the follgwin
(i) in relation to the Australian Federal Policdiet
Commissioner of the Australian Federal Police;

(ii) in relation to Customs—the Chief Executivefioér of
Customs;

(iii) in relation to the ACC—the Chief Executivdfi@er of
the ACC;

(iv) in relation to the Australian Commission fcaw
Enforcement Integrity—the Integrity Commissioner;

(v) in relation to the Australian Taxation Officahe
Commissioner of Taxation;

(vi) in relation to a Commonwealth agency spedifie the
regulations for the purposes of the definitionanf
enforcement agency-the officer specified in the
regulations as the chief officer of that agency.

Commonwealth agencyneans:
(a) the Commonwealth; or
(b) an authority of the Commonwealth.

Commonwealth government issuing agentygans a
Commonwealth agency that issues evidence of igegntid that is
named in an authority.

conductincludes any act or omission.
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corresponding assumed identity laweans:

(a) alaw of a State or Territory; or

(b) a provision or provisions of a law of a StateTerritory;
prescribed by the regulations for the purposegisfdefinition.

corresponding authoritymeans:

(a) an authority under a corresponding assumedifgéaw to
acquire or use an assumed identity; or

(b) an authority under a corresponding assumettitgidaw to
request the production of evidence of an assunesditgl
from a Commonwealth government issuing agency.

doing a thing, includes failing to do the thing.

evidenceof identity, means a document or other thing (sagh
driver’s licence, birth certificate, credit cardidentity card) that
evidences or indicates, or can be used to evidenicelicate, a
person’s identity or any aspect of a person’s itient

foreign officer means an officer, however described, of an agency
that has responsibility for:

(a) law enforcement in a foreign country; or
(b) intelligence gathering for a foreign countoy;
(c) security of a foreign country.

intelligence agencyneans:
(a) the Australian Security Intelligence Orgariat
(b) the Australian Secret Intelligence Service.

intelligence officermeans:

(a) in relation to the Australian Security Intgéince
Organisation—an officer of the Australian Security
Intelligence Organisation; and

(b) in relation to the Australian Secret Intellhge Service—a
staff member of the Australian Secret IntelligeBegvice;

and includes a person who is seconded to an geeltie agency.

issuing agencymeans:
(a) a Commonwealth government issuing agency; or
(b) a non-Commonwealth government issuing agency.
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jurisdiction means the Commonwealth or a State or Territory of
the Commonwealth.

law enforcement agencmeans the following agencies:
(a) the Australian Federal Police;
(b) Customs;
(c) the ACC;
(d) the Australian Commission for Law Enforcemkrégrity;
(e) the Australian Taxation Office;

(f) any other Commonwealth agency specified in the
regulations.

law enforcement officemeans:

(a) in relation to the Australian Federal Policée-t
Commissioner of the Australian Federal Police, pudg
Commissioner of the Australian Federal Police, &PA
employee or a special member of the Australian fekde
Police (all within the meaning of thustralian Federal
Police Act 1979 and

(b) in relation to Customs—an officer of Custoras¢l

(c) in relation to the ACC—a member of the stdfthee ACC;
and

(d) in relation to the Australian Commission favi
Enforcement Integrity—a member of the staff of the
Australian Commission for Law Enforcement Integrand

(e) in relation to the Australian Taxation Office—person
engaged under thHeublic Service Act 1998nd performing
duties in the Australian Taxation Office; and

(f) in relation to a Commonwealth agency specifiethe
regulations for the purposes of the definitionaf
enforcement ageney-an officer specified in the regulations
as an officer of the agency;

and includes a person who is seconded to a lawaarfent
agency, including (but not limited to) a membettad police force
or police service or a police officer (however désax) of another
jurisdiction.

National Witness Protection Programrmeans the program by that
name established by théitness Protection Act 1994
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non-Commonwealth government issuing agenogans a person,
body or entity (other than a Commonwealth goverrnnesuing
agency) that issues evidence of identity and thagimed in an
authority.

officer of an agency, includes a person employed or engagée
agency.

originating agency
(a) in relation to the transfer of an authoritydansubsection
15KV(1)—has the meaning given by that subsectiod; a
(b) in relation to the transfer of an authorityden subsection
15KV(2)—has the meaning given by that subsection.

participating jurisdiction means a jurisdiction in which a
corresponding assumed identity law is in force.

receiving agency
(a) in relation to the transfer of an authoritydansubsection
15KV(1)—has the meaning given by that subsectiod; a
(b) in relation to the transfer of an authoritydensubsection
15KV(2)—has the meaning given by that subsection.

supervisorof an authorised civilian means the law enforcement
officer or the intelligence officer who supervisgds to supervise
the acquisition or use of an assumed identity leyatithorised
civilian.

usean assumed identity, includes representing (whetkgressly
or impliedly, or by saying or doing something) #esumed
identity to be real when it is not.

Crimes Act 1914 173



Part IAC Assumed Identities
Division 2 Authority for Assumed Identity

Section 15KA

Division 2—Authority for Assumed ldentity

15KA Application for authority to acquire or use assumed identity

(1) A law enforcement officer of a law enforcemagency may apply
to the chief officer mentioned in subsection (2)do authority for
the officer or any other person to do either ohtmftthe following:

(a) acquire an assumed identity;
(b) use an assumed identity.

(2) An application by a law enforcement officeraofaw enforcement
agency under subsection (1) is to be made to:

(a) if the person who is to acquire or use themmssl identity is
a foreign officer, or the assumed identity is taused in a
foreign country:

(i) if the applicant is a member of the staff loé ACC—
the chief officer of the ACC; or

(i) in any other case—the chief officer of thestalian
Federal Police; or

(b) in any other case—the chief officer of the lkemforcement
agency.

(3) Anintelligence officer of an intelligence awg may apply to the
chief officer of the agency for an authority foetbfficer or any
other person (including a foreign officer) to dther or both of the
following:

(a) acquire an assumed identity;
(b) use an assumed identity.

(4) A separate application must be made in resgfesach assumed
identity to be acquired or used.

(5) An application:
(&) must be in writing in the form approved by théef officer;
and
(b) mustcontain:
(i) the name of the applicant; and

(i) the name of the person to be authorised tpime or use
an assumed identity (if not the applicant); and
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(iii) if the person referred to in subparagraphi§ not an
officer of either an intelligence agency or a law
enforcement agency or a foreign officer—the nantk an
rank or position of the person proposed to be ayppdi
as supervisor and an explanation of why it is nesngs
for a person who is not an officer to acquire @ the
assumed identity; and

(iv) details of the proposed assumed identity; and

(v) reasons for the need to acquire or use amau
identity; and

(vi) if the assumed identity is necessary for gppse
mentioned in subparagraph 15KB(2)(a)(i) or (ii)—
details of the investigation or intelligence-gathgr
exercise in which the assumed identity will be uded
the extent known); and

(vii) details of any issuing agencies and the $ypkevidence
to be issued by them; and

(viii) details of any application of a kind refed to in
section 15KG (making entries in register of births,
deaths or marriages) that is to be made under a
corresponding assumed identity law.

(6) The chief officer may require the applicangtee such additional
information concerning the application as is neagsfor the chief
officer’s proper consideration of the application.

Note: The chief officer may delegate functions urttiées section—see
section 15LH.

15KB Determination of applications

(1) After considering an application for an auttyoto acquire or use
an assumed identity, and any additional informatinder
subsection 15KA(6), the chief officer:

(&) may grant an authority to acquire or use #seimed identity,
either unconditionally or subject to conditions; or
(b) may refuse the application.

(2) An authority to acquire or use an assumedtitjemay not be
granted unless the chief officer is satisfied asomable grounds:

(a) that the assumed identity is necessary foroomsore of the
following purposes:
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(i) investigation of, or intelligence gatheringriglation to,
criminal activity (whether a particular criminaltagty
or criminal activity generally);

(i) the exercise of powers and performance otfioms of
an intelligence agency;

(iii) the exercise of powers and performance oictions for
the purposes of the National Witness Protection
Program;

(iv) the training of persons for any of the purp®s
mentioned in subparagraphs (i) to (iii);

(v) any administrative function in support of asfythe
purposes mentioned in subparagraphs (i) to (iWJ; an

(b) that the risk of abuse of the assumed idebtjtthe
authorised person is minimal; and

(c) if the application is for authorisation of assumed identity
for a person who is not an officef either an intelligence
agency or a law enforcement agency—that it would be
impossible or impracticable in the circumstancesafo
officer to acquire or use the assumed identitytlierpurpose
sought.

(3) If an authority is granted for an authorisedlian, the chief officer
must appoint an officer of the law enforcement agesr the
intelligence agency (as the case may be) to sugeetiie
acquisition or use of the assumed identity by titb@ised
civilian.

(4) The officer appointed as supervisor must be:

(a) in the case of the Australian Federal Policgset@on who
holds the rank of sergeant or an equivalent ordrigank; or

(b) in the case of Customs—a person who holdpdiséion, or
performs the duties, of a Customs Level 4 officeran
equivalent or higher position, in Customs; or

(c) in the case of the ACC—a person who holdptisition, or
performs the duties, of either a senior investigatof an
APS Executive Level 1 position, or an equivalenhigher
position, in the ACC; or

(d) in the case of the Australian Commission fawlL
Enforcement Integrity—a staff member of the Ausaral
Commission for Law Enforcement Integrity who is
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authorised in writing by the Integrity Commissioneract as
a supervisor; or

(e) in the case of the Australian Taxation Officeperson who
holds the position, or performs the duties, of &5A
Executive Level 2 position, or an equivalent orhag
position, in the Australian Taxation Office; or

() in the case of the Australian Security Intgdihce
Organisation—a person who holds the position, diop@s
the duties, of an ASIO Executive Officer Level Ispion, or
an equivalent or higher position, in the Austral@ecurity
Intelligence Organisation; or

(g9) inthe case of the Australian Secret Inteliige Service—an
intelligence officer of the Australian Secret Itiggnce
Service who is determined by the Director-Genef#he
Australian Secret Intelligence Service.

(5) An authority may also authorise any one orerafrthe following:

(a) an application of a kind referred to in settibKG for an
order for an entry in a register of births, deathmarriages
under a corresponding assumed identity law;

(b) arequest under section 15Kl or 15KX;
(c) the use of an assumed identity in a foreigmby.

(6) However, the chief officer of the ACC, the ehofficer of the
Australian Federal Police or the chief officer ofiatelligence
agency may only authorise the use of the assunesditg in a
foreign country if he or she is satisfied thasitéasonably
necessary to do so.

Note: This subsection does not affect any obliget@mobtain authority to
use the assumed identity in the foreign country.

(7) A separate authority is required for each msliidentity.

Note: The chief officer may delegate functions urttiées section—see
section 15LH.

(8) An authority is not a legislative instrument.

15KC Form of authority

(1) An authority must be:
(a) in writing in the form approved by the chidficer; and
(b) signed by the person granting it.
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(2) An authority must state the following:

(a) the name of the person granting the authority;

(b) the date of the authority;

(c) details of the assumed identity authorised;

(d) details of any evidence of the assumed idetiiat may be
acquired under the authority;

(e) the conditions (if any) to which the authoigysubject;

(f) why the authority is granted;

(g) if the authority relates to an authorisedlligence officer, an

authorised law enforcement officer or a foreigncaif—the
name of the officer;
(h) if the authority relates to an authorisedl@w whose
supervisor is a law enforcement officer:
(i) the name of the authorised civilian; and
(i) the name of his or her supervisor under thigearity;
and
(iii) the period for which the authority will renmain force,
being a period not exceeding 3 months;
(i) if the authority relates to an authorised léari whose
supervisor is an intelligence officer:
(i) the name of the authorised civilian; and
(i) the name of his or her supervisor under tliharity.

(38) The authority must also state the following:

(a) each issuing agency to which a request magdute under
section 15Kl or 15KX;

(b) whether it authorises an application undesrassponding
assumed identity law for an order for an entry negister of
births, deaths or marriages;

(c) whether the assumed identity can be usedaoneign
country and the reasons for the need for this use.

Note: The chief officer may delegate functions urttiées section—see
section 15LH.

(4) To avoid doubt, subparagraph (2)(h)(iii) does prevent the grant
of one or more further authorities in relation toathorised
civilian.
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15KD Period of authority

(1) An authority for an authorised person (otlemt an authorised
civilian of a kind covered by paragraph 15KC(2)(f@ains in
force until cancelled under section 15KE.

(2) An authority for an authorised civilian of ent covered by
paragraph 15KC(2)(h) remains in force until the efthe period
specified in the authority in accordance with subgeaph
15KC(2)(h)(iii), unless the authority is cancellsmbner under
section 15KE.

15KE Variation or cancellation of authority

(1) The chief officer of an agency:
(&) may, at any time, vary or cancel an authdhigt was granted
by the chief officer of the agency; and
(b) must cancel the authority if the chief offitesatisfied (on a
review under section 15KF or otherwise) that usthef
assumed identity is no longer necessary.

Note: Section 15KW modifies the effect of this geien if control of the
authority is transferred.

(2) The chief officer must give written noticetbg variation or
cancellation to:
(a) where practicable, the authorised person it relates;
and
(b) if the authorised person is an authorisediaivi—the
authorised person’s supervisor.

(8) The notice must state why the authority isegor cancelled.

(4) The variation or cancellation takes effect:

(a) if the written notice is given to the authederson and the
authorised person is not an authorised civilian-thenday
the written notice is given to the authorised persq if a
later day is stated in the notice, on the later, day

(b) if the authorised person is an authorisediaiviand the
written notice is given to the authorised person’s
supervisor—on the day the written notice is givethie
authorised person’s supervisor or, if a later dastated in
the notice, on the later day; or
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(c) in any other case—on the day stated in thie@ot

Note 1: The chief officer may delegate functiondemthis section—see
section 15LH.

Note 2: Despite the variation or cancellation ofaithority, a person is, in
certain circumstances, protected from prosecutiomffences even if
the person is unaware of the variation or cangefiatsee
section 15KU.

(5) A variation of an authority is not a legislatiinstrument.

15KF Yearly review of authority

(1) The chief officer of an agency must periodicatéview each
authority granted by the chief officer or a delegat the chief
officer under this Part.

(2) A review of an authority under this sectiortde conducted:
(a) in the case of an authority granted by thefabiificer or a
delegate of the chief officer of an intelligenceagy to an
authorised intelligence officer—at least once e\&pears;
or
(b) in all other cases—at least once every 12 hwont

Note: Section 15KW modifies the effect of this geien if control of the
authority is transferred.

(8) The purpose of a review is to determine whetise of the
assumed identity under the authority is still neaeg.

(4) If the chief officer is satisfied on a revi¢lat use of the assumed
identity under the authority is no longer necesslaeyor she must
cancel the authority under section 15KE.

(5) If the chief officer is satisfied on a revi¢lat use of the assumed
identity under the authority is still necessaryohshe must record
his or her opinion, and the reasons for it, in wgt

Note: The chief officer may delegate functions urttiées section—see
section 15LH.

(6) Failure to comply with the requirements ofthection does not
invalidate an authority or anything lawfully doneder the
authority.
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15KG Making entries in register of births, deathsor marriages

The chief officer of:

(a) alaw enforcement agency; or

(b) an intelligence agency;
may apply, under a corresponding assumed idemtity o the
Supreme Court of a State or Territory of a parttipg jurisdiction
for an order that an entry be made in a registdirttis, deaths or
marriages under the relevant law of that jurisditin relation to
the acquisition of an assumed identity under ahaxity or
corresponding authority.

15KH Effect of authority ceasing to be in force omegister of births,
deaths or marriages

(1) This section applies if:
(a) an authority for an assumed identity ceasé® o force;
and
(b) there is an entry in relation to that assuidedtity in a
register of births, deaths or marriagpexause of an order
under a corresponding assumed identity law.

(2) The chief officer must apply for an order untte corresponding
assumed identity law to cancel the entry withindags after the
day the authority ceases to be in force.
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Division 3—Evidence of Assumed Identity

15KI Request for evidence of assumed identity

(1) This section applies if an authority grantedier section 15KB
authorises a request under this section.

(2) The chief officer of a law enforcement agencyn intelligence
agency who grants the authority may request thef cficer of an
issuing agency stated in the authority to:

(a) produce evidence of an assumed identity inraemce with
the authority; and
(b) give evidence of the assumed identity to tiieWwing:
(i) the authorised person named in the authority;

(i) an officer of the law enforcement agency toe t
intelligence agency specified by the chief offioéthat
agency in the request.

Note: Section 15KW modifies the effect of this peien if control of the
authority is transferred.

(38) The request must state a reasonable periambfapliance with the
request.

(4) The request must include:
(a) the date of the authority granted under sectBKB; and
(b) details of the assumed identity authorised; an

(c) details of any evidence of the assumed idettiat may be
acquired under the authority.

(5) A request must not be made under this sefbioan entry in a
register of births, deaths or marriages.

(6) In this section:

evidencameans evidence similar to that ordinarily produced
given by the issuing agency.

Note: The chief officer may delegate functions urttiées section—see
section 15LH.
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15KJ Government issuing agencies to comply with cpiest

The chief officer of a Commonwealth governmestiisg agency
who receives a request under section 15KI must towigh the
request within the reasonable period stated imeaest.

15KK Non-government issuing agencies may comply thirequest

The chief officer of a non-Commonwealth governirissuing
agency who receives a request under section 15k lcmaply
with the request.

15KL Cancellation of evidence of assumed identity

(1) The chief officer of an issuing agency whodarces evidence of
an assumed identity under this Part must canceditence if
directed in writing to do so by the chief officehavrequested the
evidence.

Note 1: The chief officer who requested the evidemay delegate functions
under this section—see section 15LH.

Note 2: Section 15KW modifies the effect of thisysion if control of the
authority is transferred.
(2) In this section:

cancelincludes delete or alter an entry in a record fifrimation.

15KM Return of evidence of assumed identity

(1) This section applies if an authority for agmer to acquire or use an
assumed identity ceases to be in force.

(2) The chief officer of a law enforcement agencyhe chief officer
of an intelligence agency may, in writing, requbst person to
return to the chief officer any evidence of theuassd identity
acquired under the authority.

(3) A person commits an offence if:

(a) arequest has been made to the person urukgction (2);
and

(b) the person fails to comply with the request.

Penalty: 10 penalty units.
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15KN Protection from criminal liability—officers o f issuing agencies

The chief officer, or an officer, of an issuingeacy who does
something that, apart from this section, would l&oanmonwealth
offence or an offence against a law of a Stateeorifbry, is not
criminally responsible for the offence if the thiisgdone to
comply with a request under section 15KI or a dieecunder
section 15KL.

15KO Indemnity for issuing agencies and officers

(1) This section applies if the chief officer dfher a law enforcement
agency or an intelligence agency makes a requésirun
section 15KI or gives a direction under section [L5&the chief
officer of an issuing agency.

(2) The Commonwealth must indemnify the issuingreny, or an
officer of the issuing agency, for any liabilitycurred by the
agency or officer (including reasonable costs) if:

(a) the liability is incurred because of somethiloge by the
agency or officer in the course of ditycomply with the
request or direction in the course of duty; and

(b) any requirements prescribed under the reguiathave been
met.
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Division 4—Effect of Authority

15KP Assumed identity may be acquired and used

A person may acquire or use an assumed idefitity i
(a) the person is an authorised person (otherdghauthorised
civilian) and the acquisition or use is:
(i) in accordance with an authority; and
(i) in the course of duty; or
(b) the person is an authorised civilian and dgugsition or use
is in accordance with:
(i) an authority; and
(i) any direction by the person’s supervisor unithe
authority.

15KQ Protection from criminal liability—authorised persons

If an authorised person does somettiivad, apart from this
section, would be a Commonwealth offence or amofeunder a
law of a State or Territory, the person is not analy responsible
for the offence if:
(a) the thing is done in the course of acquiringsing an
assumed identity in accordance with an authoritg, a
(b) the thing is done:
(i) inthe case of an authorised intelligencecsfj an
authorised law enforcement officer or an authorised
foreign officer—in the course of his or her duty; o
(ii) in the case of an authorised civilian—in atance
with any direction by his or her supervisor under t
authority; and
(c) doing the thing would not be an offence if #ssumed
identity were the person’s real identity.

15KR Protection from criminal liability—third part ies

If a person does something that, apart fromaédion, would be a
Commonwealth offence or an offence under a law $fage or
Territory, the person is not criminally responsifwethe offence

if:
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(a) the person is a Commonwealth officer; and

(b) the thing is done in the course of the persaluity; and

(c) the chief officer who granted the authority lzaithorised the
doing of the thing; and

(d) if an authorised person had done the thirgcgordance with
an authority, the authorised person would not haen
criminally responsible for the offence becausehef t
application of section 15KQ.

15KS Indemnity for authorised persons

(1) This section applies if the chief officer dfher a law enforcement
agency or an intelligence agency grants an aughorit

(2) The Commonwealth must indemnify the authorigeson under
the authority for any liability incurred by the gen (including
reasonable costs) because of something done Ipethenif:

(a) the thing is done in the course of acquiringsing an
assumed identity in accordance with the authoaity
(b) the thing is done:
(i) in the case of an authorised intelligencecsfj an
authorised law enforcement officer or an authorised
foreign officer—in the course of his or her duty; o
(ii) in the case of an authorised civilian—in atance
with any direction by his or her supervisor undes t
authority; and
(c) any requirements prescribed under the reguiathave been
met.

15KT Particular qualifications

(1) Sections 15KQ, 15KR and 15KS do not applyrigtlaing done by
an authorised person if:
(a) a particular qualification is needed to dottiieg; and
(b) the person does not have that qualification.

(2) Subsection (1) applies whether or not thegrelas acquired, as
evidence of an assumed identity, a document tllidates that he

or she has that qualification.

Example: An officer who cannot fly a plane is notheorised to fly even though
he or she has acquired a pilot’s licence undersanraed identity.
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15KU Effect of being unaware of variation or canchkation of
authority

(1) If an authority has been varied in a way thmaits its scope, this
Part continues to apply to the authorised persavhimm it relates
as if it had not been varied in that way, for aglas the person:

(a) is unaware of the variation; and
(b) is not reckless about the existence of theatian.

(2) If an authority has been cancelled, this Parntinues to apply to
the authorised person to whom it related as i&d hot been
cancelled, for as long as the person:

(a) is unaware of the cancellation; and

(b) is not reckless about the existence of theelation.

(3) For the purposes of this section, a persoedkless about the
existence of the variation or cancellation of athatrity or
authorisation if:

(a) the person is aware of a substantial riskttr@wariation or
cancellation has happened; and

(b) having regard to the circumstances known égpirson, it is
unjustifiable to take the risk that the authorigsmot been
varied or cancelled.

15KV Transfer of control of authorities

(1) The chief officer of an intelligence agendygriginating
agency may agree in writing with the chief officer of@her
intelligence agency (theceiving agencyto transfer control of an
authority to the chief officer of the receiving agg if:
(a) the authority was granted by the chief officEthe
originating agency; or
(b) control of the authority was transferred te thief officer of
the originating agency under a previous applicatibthis
subsection.

Note: The chief officer may delegate functions urttiées section—see
section 15LH.

(2) The chief officer of a law enforcement age(ttye originating
agency may agree in writing with the chief officer of@her law
enforcement agency (tmeceiving agencyto transfer control of
an authority to the chief officer of the receiviagency if:
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(a) the authority was granted by the chief offickthe
originating agency; or

(b) control of the authority was transferred te dhief officer of
the originating agency under a previous applicatibthis
subsection.

Note: The chief officer may delegate functions urttiées section—see
section 15LH.

(8) The chief officer of the originating agency shgive the chief
officer of the receiving agency a written documsetting out:
(a) whether the authority has been reviewed useetion 15KF,
and if so, when a review was last conducted; and
(b) whether control of the authority has previgusten
transferred under this section, and if so:

(i) the date of each such transfer; and
(i) the name of the originating agency and reicgj\agency
in relation to each such transfer.

(4) Control of the authority is transferred at time when the chief
officer of the receiving agency signs and datespy of the
authority.

(5) Despite subsection (4), if the authority retato an authorised
civilian, control of the authority is not transfedr until the chief
officer of the receiving agency appoints an offiokthat agency to
be the authorised civilian's supervisor.

(6) The chief officer of the receiving agency muaty the authority in
accordance with section 15KE to state the nambeo§tpervisor
appointed under subsection (5).

(7) Control of an authority must not be transféro@der this section
if:

(a) the person who is to acquire or use the assudeatity, or
who has acquired or used the assumed identityfoseggn
officer authorised to acquire or use the assumetity by
the chief officer of a law enforcement agency; or

(b) the assumed identity is to be, is being orbeen used in a
foreign country and the authority was granted leychief
officer of a law enforcement agency.
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15KW Consequences of transfer of control of authoritie

(1) This section sets out the consequences dfdhsfer of control of
an authority under section 15KV.

(2) The authority continues to be in force after transfer.

(3) The following provisions have effect, aftee tinansfer, as if the
chief officer of the receiving agency had granteel authority
instead of the chief officer of the originating agg:

(a) section 15KE (which deals with variation aatcellation of
authorities);

(b) section 15KF (which deals with review of auities);

(c) sections 15KI and 15KX (which deal with regisesr
evidence of assumed identities).

(4) To avoid doubt, the obligation under secti®KE, as that section
has effect because of subsection (3), for the dififer of the
receiving agency to review the authority, only esis

(a) in the case of an authority transferred uisdésection
15KV(1):
(i) 3 years after the last review of the authobigythe chief
officer of an intelligence agency; or
(ii) if no such review has been undertaken—3 yaer
the authority was granted; and
(b) in the case of an authority transferred urstddsection
15KV(2):
(i) 12 months after the last review of the auttydoy the
chief officer of a law enforcement agency; or

(ii) if no such review has been undertaken—12 memaffter
the authority was granted.

(5) Section 15KL (which deals with cancellationesidence of
assumed identity) has effect as if the chief offizfethe receiving
agency had made the request under section 15KI.
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Division 5—Mutual Recognition under Corresponding
Laws

15KX Requests to a participating jurisdiction for evidence of
assumed identity

(1) This section applies if an authority grantedier section 15KB
authorises a request under this section.

(2) The chief officer of a law enforcement agencyn intelligence
agency who grants the authority may request thef cficer of an
issuing agency of a participating jurisdiction sthin the authority
to:

(a) produce evidence of the assumed identity coraance with
the authority; and

(b) give evidence of the assumed identity to tiieWwing:

(i) the authorised person named in the authority;

(i) an officer of the law enforcement agency loe t
intelligence agency who is named in the request.

Note 1: The chief officer may delegate functiondemthis section—see
section 15LH.

Note 2: Section 15KW modifies the effect of thisysion if control of the
authority is transferred.

(3) The request must state that it is a requedtthis section.

(4) A request must not be made under this sefbioan entry in a
register of births, deaths or marriages.

15KY Requests from a participating jurisdiction for evidence of
assumed identity

(1) This section applies if:
(a) an authority under a corresponding assumetdiigdaw
authorises a request for:
(i) the production of evidence of an assumed itlefrom
a Commonwealth government issuing agency; and
(ii) the giving of evidence of the assumed idgnitit the
authorised person named in the authority; and
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(b) the request is made to the chief officer & @ommonwealth
government issuing agency; and

(c) the request states a reasonable period fopltmmse with the
request.

(2) Subject to subsection (3), the chief offickthe agency who
receives the request must comply with the requéhkimthe
reasonable period stated in the request.

(3) This section does not require any of the falig to comply with a
request made as mentioned in paragraph (1)(b):
(a) the chief officer of an intelligence agency;
(b) the chief officer of the Defence Signals Diteate;

(c) the chief officer of the Defence Imagery aneb&patial
Organisation.

15KZ Directions from a participating jurisdiction to cancel evidence
of assumed identity

(1) The chief officer of an issuing agency whodxrces evidence of
an assumed identity because of a request mentioned
section 15KY must cancel the evidence if directediiting to do
so by the chief officer who authorised the request.

(2) In this section:

cancelincludes delete or alter an entry in a record fifrimation.

15L Indemnity for issuing agencies and officers

(1) This section applies if the chief officer dfher a law enforcement
agency or an intelligence agency makes a requéisetchief
officer of an issuing agency of a participatinggdiction under
section 15KX.

(2) The agency that makes the request must indetin@ issuing
agency and any officer of the issuing agency, fyrlability
incurred by the issuing agency or the officer & idsuing agency
(including reasonable costs) if:

(a) the liability is incurred because of somethdimge in the
course of duty by the issuing agency or the offafethe
issuing agency to comply with the request; and
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(b) any requirements prescribed under the reguiathave been
met.

15LA Application of this Part to authorities under corresponding
laws

(1) The following provisions apply to anything doim relation to a
corresponding authority as if it were an authogitgnted under
section 15KB:

(a) section 15KP (assumed identity may be acquiretiused);

(b) section 15KT (particular qualifications);

(c) section 15KU (effect of being unaware of vaoia or
cancellation of authority);

(d) section 15LB (misuse of assumed identity);

(e) section 15LC (disclosing information aboutusmsed
identity).

(2) Sections 15KN, 15KQ and 15kKdpply to anything done in
relation to a corresponding authority as if:
(a) the corresponding authority were an authaugnted under
section 15KB; and
(b) references in those sections to an offencemnadaw of a
State or Territory were omitted.
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Division 6—Compliance and Monitoring

Subdivision A—Misuse of Assumed Identity and Infornation

15LB Misuse of assumed identity

(1) A person commits an offence if:

(a) the person is an authorised person (otherdghauthorised
civilian); and

(b) the person acquires evidence of, or usesssumaed identity;
and

(c) the acquisition or use is not both:

(i) in accordance with an authority; and

(i) in the course of duty; and

(d) the person is reckless as to the circumstaragioned in
paragraph (c).

Penalty: Imprisonment for 2 years.

(2) An authorised civilian commits an offence if:

(a) the authorised civilian acquires evidenceoofjses, an
assumed identity; and

(b) the acquisition or use is not in accordandé Wwoth:
(i) an authority; and

(ii) the directions of the authorised civilian'spervisor
under the authority; and

(c) the authorised civilian is reckless as todineumstance
mentioned in paragraph (b).

Penalty: Imprisonment for 2 years.

15LC Disclosing information about assumed identity

(1) A person commits an offence if:
(a) the person engages in conduct; and
(b) the conduct causes the disclosure of inforonathind

(c) the information reveals, or is likely to relighat another
person has acquired, will acquire, is using orusesl an
assumed identity.
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Penalty: Imprisonment for 2 years.

(2) A person commits an offence if:
(a) the person engages in conduct; and
(b) the conduct causes the disclosure of inforonatand
(c) the information reveals, or is likely to relighat another
person has acquired, will acquire, is using orusesl an
assumed identity; and

(d) the person is reckless as to whether his octreduct will
endanger the health or safety of any person.

Penalty: Imprisonment for 10 years.

(3) A person commits an offence if:

(a) the person engages in conduct; and

(b) the conduct causes the disclosure of inforonatand

(c) the information reveals, or is likely to relighat another
person has acquired, will acquire, is using orusesl an
assumed identity; and

(d) the person is reckless as to whether his ocdreduct will
prejudice the effective conduct of an investigation
intelligence-gathering in relation to criminal aty.

Penalty: Imprisonment for 10 years.

(4) A person does not commit an offence underettm (1), (2) or
(3) if the person causes the disclosure of infoilwnatentioned in
paragraph (1)(c), (2)(c) or (3)(c) (as the case bg)yand the
disclosure is:

(a) in connection with the administration or exemu of this
Part or a corresponding assumed identity law; or

(b) for the purposes of any legal proceeding ragisiut of or
otherwise related to this Part or a correspondasgiaed
identity law or of any report of any such procegdinor

(c) made by the Commonwealth Director of Publicgecutions
for the purposes of a legal proceeding; or

(d) in accordance with the exercise of powersasfggmance of
functions of a law enforcement agency or an irgetice
agency; or

(e) in accordance with any requirement imposetaby
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Note 1: A defendant bears an evidential burderlation to the matters in
subsection (4)—see subsection 13.3(3) ofGhminal Code

Note 2: The mere existence of an exception undesesion (4) does not
mean that a person might not commit an offence agovision of
another Act (such as section 39 or 41 ofltttelligence Services Act
200)) if the person causes the disclosure of infornmati@ntioned in

paragraph (1)(c), (2)(c) or (3)(c).
Subdivision B—Reporting and record-keeping

15LD Reports about authorities for assumed identies etc.—law
enforcement agencies

(1) As soon as practicable after the end of eean€ial year, the
chief officer of a law enforcement agency must sitilamneport to
the Minister that includes the following informatifor the year:

(&) the number of authorities granted during thary

(b) a general description of the activities unaleeh by
authorised civilians and authorised law enforcenoéiiters
when using assumed identities under this Part duhia
year;

(c) the number of applications for authoritiest thvare refused
during the year;

(d) the number of authorities of which control vii@nsferred by
the chief officer under section 15KV during the iyea

(e) the number of authorities of which control iwassferred to
the chief officer under section 15KV during the yea

() a statement whether or not any fraud or othrdawful
activity was identified by an audit under secti@i.® during
the year;

(g) any other information relating to authoriteesd assumed
identities and the administration of this Part tinat Minister
considers appropriate.

(2) The chief officer must advise the Ministeramfy information in
the report that, in the chief officer's opinionpsid be excluded
from the report before the report is laid before Brarliament
because the information, if made public, could ceably be
expected to:

(a) endanger a person’s safety; or
(b) prejudice an investigation or prosecution; or
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(c) compromise any law enforcement agency’s ojueral
activities or methodologies.

(3) The Minister must exclude information from tiegort if satisfied
on the advice of the chief officer of any of thegnds set out in
subsection (2) and must cause a copy of the répbe laid before
each House of the Parliament within 15 sitting dafythat House
after the day on which the Minister receives thgore

15LE Reports about authorities for assumed identies etc.—
intelligence agencies

As soon as practicable after the end of eacimiaayear, the
chief officer of an intelligence agency must subanieport to the
Inspector-General of Intelligence and Security (the
Inspector-Generdl that includes the following information for the
year:
(&) the number of authorities granted during thary
(b) a general description of the activities unalezh by
authorised civilians and authorised intelligendicefs when
using assumed identities under this Part duriny#ae;
(c) the number of applications for authoritiest thvare refused
during the year;
(d) the number of authorities of which control v sferred by
the chief officer under section 15KV during the yea
(e) the number of authorities of which control wassferred to
the chief officer under section 15KV during the yea
() a statement whether or not any fraud or othrdawful
activity was identified by an audit under secti@i.® during
the year;
(g) any other information relating to authoriteesd assumed
identities and the administration of this Part tinet
Inspector-General considers appropriate.

15LF Record keeping

(1) The chief officer of either a law enforcemagency or an
intelligence agency must keep appropriate recdrdstahe
operation of this Part in respect of the agency.
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(2) The records must include the following, inpest of authorities
granted, varied or cancelled under this Part ipeetsof the
agency:

(a) the date on which an authority was grantedestar
cancelled and the name of the person who grangekdsor
cancelled it;

(b) the name of the authorised person under ttheety,
together with details of the assumed identity tackithe
authority applies;

(c) details of any request made to an issuing @gender
section 15KI or 15KX (request for evidence of assdm
identity) in respect of the authority;

(d) the general nature of the duties undertaketihéyuthorised
person under the assumed identity;

(e) general details of relevant financial tranigenst entered into
using the assumed identity;

(f) details of reviews of the authority under sactl5KF (yearly
review of authority).

(3) The records must include the following in respof authorities the
control of which has been transferred to or fromchief officer of
the agency under section 15KV:

(a) the names of the chief officers of the oritjimgpagency and
the receiving agency in relation to the transfer;
(b) the name of the originating agency and theiwtg agency
in relation to the transfer;
(c) the date of the transfer;
(d) if control of the authority had previously Ipeteansferred
under section 15KV:
(i) the date of each such transfer; and
(i) the name of the originating agency and reicgj\agency
in relation to each such transfer.

15LG Audit of records

(1) The chief officer of either a law enforcemagency or an
intelligence agency must cause the records keprund
section 15LF for each authority in respect of therey to be
audited:
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(a) atleast once every 6 months while the authaiin force;
and

(b) at least once in the 6 months after the céetamh or expiry
of the authority.

(2) The audit is to be conducted by a person apediby the chief
officer.

(3) The person appointed to conduct the audit:
(&) may, but need not be, an officer of the ageany
(b) must not be a person:
(i) who granted, varied or cancelled any of théhatrities
to which the records under section 15LF relate; or

(i) to whom control of any of the authoritieswdich the
records under section 15LF relate was transfemed;

(iii) who is or was an authorised person under @fryre
authorities to which those records relate.

(4) The results of an audit must be reported écctiief officer.
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Division 7—General

15LH Delegation of chief officer’s functions

(1) Except as provided by this section (and desgity other Act or
law to the contrary) the functions of a chief offiainder this Part
may not be delegated to any other person.

(2) A chief officer may delegate to a senior ddfiof the law
enforcement agency or the intelligence agencyh@sase may be)
any of the chief officer’s functions under this Palating to the
granting, variation, cancellation and transfer afitcol of
authorities (including, but not limited to condungfireviews under
section 15KF, making applications under section G5Hiving
directions under section 15KL and making requester
section 15KI or 15KX).

(3) In this section:

senior officermeans:
(a) in relation tahe Australian Federal Police:

(i) any senior executive AFP employee of the Aalsn
Federal Police within the meaning of section 2&ef
Australian Federal Police Act 1978r

(i) any Deputy Commissioner of Police within tmeaning
of section 6 of théustralian Federal Police Act 1979
or

(iii) a person occupying a position in the AusaalFederal
Police that is equivalent to or higher than thetpms
mentioned in subparagraphs (i) and (ii); and

(b) in relation to Customs—any SES employee wterisember
of the staff of Customs within the meaning of sactl5 of
the Customs Administration Act 198&r a person occupying
an equivalent or higher position in Customs; and

(c) inrelation to the ACC—any SES employee wha member
of the staff of the ACC within the meaning of senté47 of
theAustralian Crime Commission Act 2QQ# a person
occupying an equivalent or higher position in the@s and

(d) in relation to the Australian Commission fomca
Enforcement Integrity:
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(i) the Assistant Integrity Commissioner; or

(ii) a staff member of the Australian Commission Eaw
Enforcement Integrity who is an SES employee, or a
person occupying an equivalent or higher positiothe
Australian Commission for Law Enforcement Integrity
and who is authorised in writing by the Integrity
Commissioner for the purposes of this provisiamg

(e) in relation to the Australian Taxation Officary Deputy

(f)

(9)

(h)

Commissioner as defined in section 2 of Tlaation
Administration Act 1953or a person occupying an
equivalent or higher position in the Australian &gan
Office; and

in relation to the Australian Security Intgiince
Organisation—any senior officer of the Australisgc@rity
Intelligence Organisation as defined in sectioroRthe
Australian Security Intelligence Organisation A9, or a
person occupying an equivalent or higher positiothée
Australian Security Intelligence Organisation; and

in relation to the Australian Secret Intellige Service
(ASIS)—a senior ASIS intelligence officer designatedtioy
Deputy Director-General of ASIS, or a person ocangyan
equivalent or higher position in ASIS; and

in relation to a Commonwealth agency speciiiethe
regulations for the purposes of the definitioav
enforcement ageney-an officer specified in the regulations
to be a senior officer of the agency.
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Part IACA—Witness identity protection for
operatives

Division 1—Preliminary

15M Definitions
(1) In this Part:

assumed namef an operativdas the meaning given by paragraph
15MG(2)(a)(i).

chief officer of a law enforcement agency means the following:

(a) in relation to the Australian Federal Policée-t
Commissioner of the Australian Federal Police;

(b) in relation to Customs—the Chief Executivei€Hf of
Customs;

(c) in relation to the ACC—the Chief Executive ©#r of the
ACC,;

(d) in relation to the Australian Commission favi
Enforcement Integrity—the Integrity Commissioner;

(e) in relation to the Australian Taxation Officéhe
Commissioner of Taxation;

(f) in relation to a Commonwealth agency specifiethe
regulations for the purposes of the definitionaf
enforcement ageney-the officer specified in the regulations
as the chief officer of that agency.

conductincludes any act or omission.

corresponding witness identity protection certifieaneans a
certificate given under a provision of a correspngadvitness
identity protection law that corresponds to seciGME.

corresponding witness identity protection lameans:

(a) alaw of a State or Territory; or

(b) a provision or provisions of a law of a StateTerritory;
prescribed by the regulations for the purposegisfdefinition.
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courtincludes any tribunal or person authorised by lawamsent
of parties to receive evidence.

court namefor an operative in relation to a proceeding, means
name (other than the operative’s real name) or csdd to
identify the operative in the proceeding.

false representatiomloes not include a representation made under
an authority under:

(a) Part IAB (about controlled operations); or
(b) Part IAC (about assumed identities).

investigationmeans an investigation in relation to criminal
activity, including an investigation extending bagahe
Commonwealth.

jurisdiction means the Commonwealth or a State or Territory of
the Commonwealth.

law enforcement agencyeans the following:
(a) the Australian Federal Police;
(b) Customs;
(c) the ACC;
(d) the Australian Commission for Law Enforcemkegrity;
(e) the Australian Taxation Office;

(f) any other Commonwealth agency specified in the
regulations.

operativemeans a person who is or was:

(a) a participant in a controlled operation auigent under
Part IAB; or

(b) authorised to acquire and use an assumedtidantier
Part IAC by the chief officer of a law enforcemegency;

but does not include a person who is or was alfiiggrce officer
(within the meaning of Part IAC).

partyto a proceeding, means:
(a) for a criminal proceeding—the prosecutor aacheaccused
person; or
(b) for a civil proceeding—each person who is gypto the
proceeding.
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presiding officerin relation to a proceeding, means the person
constituting the court, or presiding over the cpurthe
proceeding.

proceedingmeans any criminal, civil or other proceeding or
inquiry, reference or examination in which by lasmconsent of
parties evidence is or may be given, and includesrbitration.

professional misconduatneans fraud, negligence, default, breach
of trust, breach of duty, breach of discipline ny ather
misconduct in the course of duty.

securityhas the meaning given by section 4 of Alustralian
Security Intelligence Organisation Act 1979

witness identity protection certificateeans a certificate given
under section 15ME.

(2) For the purposes of this Part:

(a) anything permitted to be done by a party poczeeding may
be done by the party’s lawyer; and

(b) any requirement to give something to a pastst proceeding
is satisfied by giving the thing to the party’s lzw.

15MA Meaning of criminal proceeding

(1) In this Partcriminal proceedingmeans a proceeding for the
prosecution, whether summarily or on indictmentaofoffence or
offences.

(2) To avoid doubt, each of the following is pafracriminal
proceeding

(a) a bail proceeding;

(b) a committal proceeding;

(c) the discovery, exchange, production, inspeatiodisclosure
of intended evidence, documents and reports obpers
intended to be called by a party to give evidence;

(d) a sentencing proceeding;

(e) an appeal proceeding;

(f) a proceeding with respect to any matter incliba person
seeks a writ of mandamus or prohibition or an infion
against an officer or officers of the Commonwe#itithin

Crimes Act 1914 203



Part IACA Witness identity protection for operatives
Division 1 Preliminary

Section 15MB

the meaning of subsection 39B(1B) of thaliciary Act
1903 in relation to:

(i) a decision to prosecute a person for one aiemo
offences against a law of the Commonwealth; or

(ii) a related criminal justice process decisiwitliin the
meaning of subsection 39B(3) of that Act);

(g) any other pre-trial, interlocutory or positrproceeding
prescribed by regulations for the purposes ofghragraph.

15MB Meaning of civil proceeding

(1) In this Partgivil proceedingmeans any proceeding in a court of

the Commonwealth, a State or Territory, other thanminal
proceeding.

(2) To avoid doubt, each of the following is pafria civil proceeding

(a) any proceeding on an ex parte applicatiodyding an
application made before pleadings are filed in@gp

(b) the discovery, exchange, production, inspeatiodisclosure
of intended evidence, documents and reports obpsrs
intended to be called by a party to give evidence;

(c) an appeal proceeding;

(d) any interlocutory or other proceeding presediby
regulations for the purposes of this paragraph.

15MC When a charge is outstanding or pending

(1) For the purposes of this Part:

(a) acharge against a person for an offenoatstandinguntil
the charge is finally dealt with in any of the flling ways:
(i) the charge is withdrawn;
(ii) the charge is dismissed by a court;
(iii) the person is discharged by a court follogim
committal hearing;

(iv) the person is acquitted or found guilty o thffence by
a court; and
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(b) a charge against a person for an offenperslingif the
person has not yet been charged with the offende, b
(i) the person has been arrested for the offandess the
person has been later released without being ctharge
with an offence; or
(i) a summons to appear before a court to ansvedrarge
for the offence has been served on the person; and
(c) an allegation of professional misconduct agfagnperson is
outstandingif the allegation has not been finally dealt with
in accordance with the procedures that apply ferpiwrposes
of dealing with an allegation of that kind.
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Division 2—Witness Identity Protection Certificatesfor
Operatives

15MD Application of Part

(1) This Part applies to a proceeding in whicloperative is, or may
be, required to give evidence obtained as an dperat

(2) To avoid doubt, this Part does not affectdperation of any law in
relation to the protection of a person who givesntends to give,
evidence in a proceeding.

(3) To avoid doubt, this Part does not, other taaexpressly
provided, limit the power of a court to control peedings in
relation to a matter before it.

15ME Witness identity protection certificate

(1) The chief officer of a law enforcement agenm@y give a witness
identity protection certificate for an operativeretation to a
proceeding if:

(a) the operative is, or may be required, to gvielence in the
proceeding; and

(b) the chief officer is satisfied on reasonabileugds that the
disclosure in the proceeding of the operative’siig or
where the operative lives is likely to:

(i) endanger the safety of the operative or angileeson;
or

(ii) prejudice any current or future investigatiam

(iif) prejudice any current or future activity aging to
security.

(2) The chief officer must make all reasonableugnes to enable the
chief officer to ascertain the information requitecbe included in
the certificate by section 15MG.

(3) The chief officer cannot give a certificate &m operative until the
chief officer has obtained a statutory declarafrom the operative
under section 15MF.

Note: The chief officer may delegate functions urttiées section—see
section 15MX.
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(4) A decision to give a witness identity proteaticertificate:
(a) is final; and
(b) cannot be appealed against, reviewed, catkedquestion,
guashed or invalidated in any court.

(5) Subsection (4) does not prevent a decisi@ive a withess
identity protection certificate being called intoestion in the
course of any proceedings of a disciplinary naagr&inst the
person who made the decision.

(6) A witness identity protection certificate porping to be issued
under subsection (1):
(&) must be taken to be such a certificate arhte been
properly issued; and
(b) is prima facie evidence of the matters indésificate.

(7) A witness identity protection certificate istra legislative
instrument.

15MF Statutory declaration by operative

(1) Before a witness identity protection certifess given for an
operative, the operative must make a statutoryadaioon of the
following matters:

(&) whether the operative has been convictedwrdauilty of
an offence and, if so, particulars of each offence;

(b) whether any charges against the operativariaffence are
pending or outstanding and, if so, particularsaatecharge;

(c) if the operative is or was a law enforcemdfiter:

(i) whether the operative has been found guilty of
professional misconduct and, if so, particularsaxth
finding; and

(i) whether, to the operative’s knowledge, anggdtions
of professional misconduct against him or her are
outstanding and, if so, particulars of each alliegat

(d) whether, to the operative’s knowledge, a cbag made any
adverse comment about the operative’s credibifity, & so,
particulars of the comment;

(e) whether the operative has made a false reuegsmn when
the truth was required and, if so, particularshef t
representation;
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(f) if there is anything else known to the opemtihat may be
relevant to the operative’s credibility—particulafsthe
thing.

(2) Subject to subsection (3), a person cannabbgelled to disclose
or produce a statutory declaration made undeistigtion in any
proceeding.

(3) Subsection (2) does not apply to:

(a) proceedings for perjury or otherwise in respéthe falsity
of the statutory declaration; or

(b) proceedings of a disciplinary nature againaia
enforcement officer; or

(c) investigations or inquiries by a person orypdany
jurisdiction having jurisdiction to investigate ioquire into
the conduct of a law enforcement officer.

15MG Form of witness identity protection certificae

(1) A witness identity protection certificate fam operative in relation
to a proceeding must state the following:
(a) if the operative:
(i) is known to a party to the proceeding or ayadawyer
by a name other than the operative’s real name—that
name (theassumed name or

(ii) is not known to any party to the proceedingay
party’s lawyer by a name—the operative’s court name
for the proceeding;

(b) the period the operative was involved in tineestigation to
which the proceeding relates;

(c) the name of the agency;
(d) the date of the certificate;
(e) the grounds for giving the certificate;

(f) whether the operative has been convicted ondioguilty of
an offence and, if so, particulars of each offence;

(g) whether any charges against the operativariaffence are
pending or outstanding and, if so, particularsaatecharge;

(h) if the operative is or was a law enforcemdfiter:
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(i) whether the operative has been found guilty of
professional misconduct and, if so, particulareaxth
finding; and

(i) whether any allegations of professional mrsgoct
against the operative are outstanding and, if so,
particulars of each allegation;

(i) whether, to the knowledge of the person givimg
certificate, a court has made any adverse comnientt ahe
operative’s credibility and, if so, particularstbE comment;

(i) whether, to the knowledge of the person giving
certificate, the operative has made a false reptaten
when the truth was required and, if so, particutdithe
representation;

(k) if there is anything else known to the pergoiing the
certificate that may be relevant to the operative’s
credibility—particulars of the thing.

(2) A witness identity protection certificate fam operative must not
contain information that may allow the operativielentity, or
where the operative lives, to be revealed.

15MH Filing and notification

(1) A witness identity protection certificate fan operative in relation
to a proceeding must be filed in the court befbeedperative gives
evidence in the proceeding.

(2) The person who files the certificate must giveopy of it to each
party to the proceeding at least 14 days (or thetshperiod
agreed to by the party) before the day the operagito give
evidence.

(3) The court may order the person filing theiiedte to give a copy
of it to a persorstated in the order.

(4) This section applies subject to section 15Ml.

15MI Leave for non-compliance

(1) The person who has filed, or proposes to éilejtness identity
protection certificate may apply to the court feave not to
comply with the requirement under subsection 15N tt{Zelation
to the time within which a copy of the certificéteto be given.
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(2) However, the court must not give such leaveamit is satisfied
that it was not reasonably practicable to complhe
requirement referred to in subsection (1).

15MJ Effect of witness identity protection certificate

(1) This section applies if a witness identityteation certificate for
an operative in relation to a proceeding is filedicourt.

(2) If this section applies:

(a) the operative may give evidence in the procgednder the
assumed name, or court name, stated in the catéfiand
(b) subject to section 15MM:

(i) a question must not be asked of a withess$uyiticg the
operative, that may lead to the disclosure of the
operative’s identity or where the operative livasd

(i) a witness, including the operative, cannotéguired to
(and must not) answer a question, give evidence or
provide information that discloses, or may leatht®
disclosure of, the operative’s identity or where th
operative lives; and

(iii) a person involved in the proceeding must make a
statement that discloses, or may lead to the disoéo
of, the operative’s identity or where the operatives.

(3) For the purposes of this section, a persoalid in a proceeding
includes:

(a) the court; and

(b) a party to the proceeding; and

(c) a person given leave to be heard or make sgionis in the
proceeding; and

(d) alawyer representing a person referred fmanagraph (b) or
(c) or a lawyer assisting the court in the procegdand

(e) any other officer of the court or person dsxjsthe court in
the proceeding; and

(f) a person acting in the execution of any preaasthe
enforcement of any order in the proceeding.
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15MK Orders to protect operative’s identity etc.

(1) The court in which a witness identity proteaticertificate is filed
may make any order it considers necessary or tésita protect
the identity of the operative for whom the certifie is given or to
prevent the disclosure of where the operative lives

(4) The court must make an order suppressingubéagation of
anything said when an order is made as mentioned in
subsection (1).

(5) To avoid doubt, subsection (4) does not pretlentaking of a
transcript of court proceedings, but the court nrmake an order
for how the transcript is to be dealt with, incluglian order
suppressing its publication.

(6) A person commits an offence if:
(&) an order has been made under subsectiom{X (5); and
(b) the person engages in conduct; and
(c) the conduct contravenes the order.

Penalty: Imprisonment for 2 years.

(7) Subsection (6) does not limit the court’s posyéncluding, but not
limited to, the court’s power to punish for contémp

15ML Disclosure of operative’s identity to presidng officer

(1) This section applies if a witness identityteation certificate for
an operative in relation to a proceeding is filecicourt.

(2) The presiding officer in the proceeding maguiee the operative
to do one or both of the following:

(a) to disclose the operative’s true identitytte presiding
officer;

(b) to provide the presiding officer with photoghéc evidence
of that identity.

(3) The presiding officer must not:
(a) record information disclosed to the presidifficer under
subsection (2); or
(b) retain or copy a document or other thing pdedito the
presiding officer under that subsection.
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15MM Disclosure of operative’s identity etc. despé certificate

(1) This section applies if a witness identityteation certificate for
an operative in relation to a proceeding is filecicourt.

(2) A party to the proceeding, or a lawyer assgsthe court in the
proceeding, may apply to the court:

(a) for leave:

(i) to ask a question of a witness, including dperative,
that may lead to the disclosure of the operative’s
identity or where the operative lives; or

(i) for a person involved in the proceeding tok@a
statement that discloses, or may lead to the disoéo
of, the operative’s identity or where the operatives;
or

(b) for an order requiring a witness, including thperative, to
answer a question, give evidence or provide inftionghat
discloses, or may lead to the disclosure of, trexatpve’s
identity or where the operative lives.

(3) In this section:

person involved in the proceedirttps the same meaning as in
subsection 15MJ(3).

(4) The court may do either or both of the follogi
(a) give leave for the party or lawyer to do aimyghmentioned
in paragraph (2)(a);
(b) make an order requiring a witness to do angmentioned
in paragraph (2)(b).

(5) However, the court must not give leave or mak@rder unless it
is satisfied about each of the following:

(a) there is evidence that, if accepted, wouldstartiially call
into question the operative’s credibility;

(b) it would be impractical to test properly thredibility of the
operative without allowing the risk of disclosurie @r
disclosing, the operative’s identity or where tiperative
lives;

(c) itisin the interests of justice for the ogigre’s credibility to
be able to be tested.
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(6) If there is a jury in the proceeding, the aggiion must be heard in
the absence of the jury.

(7) Unless the court considers that the interafsiisstice require
otherwise, the court must be closed when:

(a) the application is made; and

(b) if leave is given or an order is made—the tjoegs asked
(and answered), the evidence is given, the infaonas
provided or the statement is made.

(8) The court must make an order suppressingubéagation of
anything said when:

(a) the application is made; and

(b) if leave is given or an order is made—the tjoeds asked
(and answered), the evidence is given, the infaonas
provided or the statement is made.

(9) To avoid doubt, subsection (8) does not pretremtaking of a
transcript of court proceedings, but the court mmake an order
for how the transcript is to be dealt with, incluglian order
suppressing its publication.

(10) The court may make any other order it considepropriate to
protect the operative’s identity or to prevent digclosure of
where the operative lives.

(11) A person commits an offence if:

(a) an order has been made under subsectior9§8)r (10); and
(b) the person engages in conduct; and
(c) the conduct contravenes the order.

Penalty: Imprisonment for 2 years.

(12) Subsection (11) does not limit the court’svpos, including, but
not limited to, the court’s power to punish for tempt.

15MN Application for leave—joinder as respondent

(1) This section applies if:
(a) a witness identity protection certificate &or operative in
relation to a proceeding is filed in a court; and
(b) a person applies:
(i) for leave under section 15MI or 15MM; or
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(ii) for an order under section 15MK or 15MM.

(2) The court in which the application is pendingy allow a person
to join the application as a respondent if:
(a) the person is:
(i) the operative in relation to whom the witnétsntity
protection certificate is given; or

(ii) the chief officer of the agency who gave thigness
identity protection certificate; and

(b) the person applies to be joined to the apfitinaas a
respondent; and

(c) the person has sufficient interest in the scajnatter of the
application.

(3) If a court allows a person to join the apii@a as a respondent
under subsection (2), the court must allow theqersr the
person’s legal representative, to appear and & hea

15MO Directions to jury

(1) This section applies if:
(a) a witness identity protection certificate &r operative in
relation to a proceeding is filed in a court; and
(b) there is a jury in the proceeding; and
(c) the operative gives evidence.

(2) The court must (unless it considers it inappeie) direct the jury
not to give the operative’s evidence any more ss lgeight, or
draw any adverse inferences against the defendamother party
to the proceeding, because:

(a) there is a witness identity protection ceséfe for the
operative; or

(b) the court has made an order under section 16MK
subsection 15MM(8), (9) or (10).
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15MP Appeals and adjournments

(1) This section applies if, in proceedings befaurt (theoriginal
court):

(a) the original court gives, or refuses, leavaairsection 15MI
or 15MM in relation to a witness identity protectio
certificate for an operative; or

(b) the original court makes, or refuses to makeprder under
section 15MK or 15MM in relation to a witness idgnt
protection certificate for an operative.

(2) A court (theappeal cour} that has jurisdiction to hear and
determine appeals from a judgment, order or divadt the
proceedings has jurisdiction to hear and determmappeal
against the decision to give or refuse leave, ona&e or refuse to
make the order.

(3) The following persons may appeal against gwgion to give or
refuse leave, or to make or refuse to make therorde

(a) a party to the proceedings;

(b) if the appeal court is satisfied that the agige to whom the
certificate relates or the chief officer who gake tertificate
has a sufficient interest in the decision—the ojpezar the
chief officer.

(4) If a party to the proceedings appeals agdiestiecision to give or
refuse leave, or to make or refuse to make ther ottae appeal
court may allow the operative to whom the certificeelates, or
the chief officer who gave the certificate, to jtlire appeal as a
respondent, if the appeal court is satisfied thatdperative or
chief officer has a sufficient interest in the cmn.

(5) A party to the proceedings, the operative hom the certificate
relates or the chief officer who gave the certiiécanay apply to
the original court for an adjournment:

(a) to appeal against the decision of the origoalrt to give or
refuse leave, or to make or refuse to make therpotle

(b) to decide whether to appeal or seek leavppea against
the decision.

(6) If an application is made under subsectiontt® original court
must grant the adjournment.
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15MQ Witness identity protection certificate—cancéation

1)

&)

®)

This section applies if the chief officer ofaav enforcement
agency gives a witness identity protection cedifécfor an
operative in relation to a proceeding.

The chief officer must cancel the witness tigmprotection
certificate if the chief officer considers thatsitno longer
necessary or appropriate to prevent the disclasfuttee
operative’s identity or where the operative lives.

If the chief officer cancels the certificatites it has been filed in a
court, the chief officer must immediately give metito the court
and each party to the proceeding, in writing, thatcertificate has
been cancelled.

Note: The chief officer may delegate functions urttiées section—see
section 15MX.

15MR Permission to give information disclosing opative’s identity

)

&)

®)

etc.

This section applies if the chief officer ofaav enforcement
agency gives a witness identity protection cewifécfor an
operative in relation to a proceeding.

The chief officer may, in writing, permit angen to give
information (otherwise than in the proceeding) ttiatloses, or
may lead to the disclosure of, the operative’sfithenr where the
operative lives if the chief officer considers @ogssary or
appropriate for the information to be given.

The permission:
(&) must name the person who may give the infdomaand
(b) must name the person to whom the informatiay be
given; and
(c) must state the information that may be givaerd
(d) may state how the information may be given.

Note: The chief officer may delegate functions urtties section—see
section 15MX.
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15MS Disclosure offences

(1) A person commits an offence if:
(a) a witness identity protection certificate &r operative in
relation to a proceeding has been given; and
(b) the certificate has not been cancelled uneleiian 15MQ;
and
(c) the person engages in conduct; and
(d) the conduct results in the disclosure of therative's
identity or where the operative lives; and
(e) none of the following applies:
(i) the conduct is required by section 15ML;
(i) the conduct is authorised by leave or by esheo under
section 15MM;
(i) the conduct is permitted under section 15MR.

Penalty: Imprisonment for 2 years.

(2) A person commits an offence if:
(a) a witness identity protection certificate &r operative in
relation to a proceeding has been given; and
(b) the certificate has not been cancelled uneleiian 15MQ;
and
(c) the person engages in conduct; and
(d) the conduct results in the disclosure of therative's
identity or where the operative lives; and
(e) none of the following applies:
(i) the conduct is required by section 15ML,;
(i) the conduct is authorised by leave or by esheo under
section 15MM;
(iii) the conduct is permitted under section 15MiRd
(f) the person is reckless as to whether his ocbeduct will
endanger the health or safety of another person.

Penalty: Imprisonment for 10 years.

(3) A person commits an offence if:
(a) a witness identity protection certificate &r operative in
relation to a proceeding has been given; and
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(b) the certificate has not been cancelled uneleiian 15MQ;
and

(c) the person engages in conduct; and
(d) the conduct results in the disclosure of therative’s
identity or where the operative lives; and
(e) none of the following applies:
(i) the conduct is required by section 15ML;
(ii) the conduct is authorised by leave or by esteo under
section 15MM;
(i) the conduct is permitted under section 15MRd
() the person is reckless as to whether his ocbeduct will:
(i) prejudice any current or future investigation;

(ii) prejudice any current or future activity reétey to
security.

Penalty: Imprisonment for 10 years.

15MT Evidentiary certificates

(1) A chief officer of a law enforcement agencyynségn a certificate
stating any of the following:

(a) that, for the purposes of paragraph 15MS(1{&)}b) or
(3)(b), a witness identity protection certificate fin
operative in relation to a proceeding has not lzagrelled
under section 15MQ;

(b) whether, for the purposes of subparagraph 1&8M&)(i),
(2)(e)(i) or (3)(e)(i), the conduct that is the gdb of the
offence was required by section 15ML;

(c) whether, for the purposes of subparagraph 8M&)(ii),
(2)(e)(ii) or (3)(e)(ii), the conduct that is thebgect of the

offence was authorised by leave or by an ordermunde
section 15MM;

(d) whether, for the purposes of subparagraph Y&M&(iii),
(2)(e)(iii) or (3)(e)(iii), the conduct that is tlsibject of the
offence was permitted under section 15MR.

(2) In any proceedings, a certificate given urtties section is prima
facieevidence of the matters certified in it.
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15MU Reports about witness identity protection ceificates

(1) As soon as practicable after the end of esemnéial year, the
chief officer of a law enforcement agency must stibonthe
Minister a report about witness identity protectcantificates
given by the chief officer during that year.

(2) The report must include the following:
(a) the number of witness identity protection ifiegtes given;

(b) on what basis the chief officer was satisibdut the matters
mentioned in paragraph 15ME(1)(b) for each cedtic

(c) if disclosure of an operative’s identity t@residing officer
was required by section 15ML—details of the proaegdh
relation to which disclosure was required and tetdithe
things that the presiding officer required the agige to do
under that section;

(d) if leave was given or an order made undetigedbMM in a
proceeding in which a witness identity protectientificate
for an operative was filed—details of the procegdimt
relate to the leave or order;

(e) if leave was given for joinder of a persoraasspondent to
proceedings under section 15MN—details of the pevaoo
was joined and who appeared on their behalf;

(f) if leave was given for an adjournment undestiemn 15MP—
details of whether an appeal was made againstetisidn
under that section;

(g) if a witness identity protection certificat@svcancelled
under section 15MQ—the reasons why the certifioate
cancelled;

(h) if a permission was given under section 15MRe—+tasons
why the permission was given;

(i) any other information relating to witness itignprotection
certificates and the administration of this Paat tihhe
Minister considers appropriate.

(3) A report must not include information thataises, or may lead
to the disclosure of, an operative’s identity, drene the operative
lives, unless the witness identity protection éedte for the
operative has been cancelled.
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(4) The Minister must cause a copy of the repnhid laid before each
House of the Parliament within 15 sitting dayshafttHouse after
the day on which the Minister receives the report.
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Division 3—Mutual Recognition under Corresponding
Laws

15MW Recognition of witness identity protection certiicates under
corresponding laws

The following provisions apply, with any necesselnanges, to a
corresponding witness identity protection certifécas if it were a
witness identity protection certificate given undection 15ME:

(a) section 15MH (filing and notification);
(b) section 15MlI (leave for non-compliance);

(c) section 15MJ (effect of witness identity piiien
certificate);

(d) section 15MK (orders to protect operative'sritity etc.);

(e) section 15ML (disclosure of operative’s idgnto presiding
officer);

(f) section 15MM (disclosure of operative’s idéptetc. despite
certificate);

(g) section 15MN (application for leave—joinderraspondent);

(h) section 15MO (directions to jury);

(i) section 15MP (adjournment for appeal decision)

(j) section 15MS (disclosure offences);

(k) section 15MT (evidentiary certificates).
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Division 4—General

15MX Delegation

(1) Except as provided by this section (and desgity other Act or
law to the contrary), the functions of a chief offi under this Part
may not be delegated to any other person.

(2) A chief officer may delegate any of the ctofficer’s functions
under this Part (except this power of delegatiorg senior officer
of the law enforcement agency.

(3) In this section:

senior officermeans:

(a) in relation tahe Australian Federal Police—a Deputy
Commissioner, an Assistant Commissioner, or a perso
occupying an equivalent or higher rank in the Aalgin
Federal Police; and

(b) in relation to Customs—a Deputy Chief Execait®fficer of
Customs, or a person occupying an equivalent drenig
position in Customs; and

(c) in relation to the ACC, either of the followgin

(i) the Executive Director Operational Strategiés,
Executive Director Intelligence Strategies, or espa
occupying an equivalent or higher position in tHeGy

(i) a person occupying a position prescribedhsy t
regulations; and

(d) in relation to the Australian Taxation Officer-Assistant
Commissioner, or a person occupying an equivalehigher
position in the Australian Taxation Office; and

(e) in relation to a Commonwealth agency speciiieithe
regulations for the purposes of the definitionav
enforcement ageney-an officer of the agency specified in
the regulations to be a senior officer of the agenc
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Part IAD—Protection of children in proceedings
for sexual offences

Division 1—Introduction

15Y Proceedings to which this Part applies

(1) This Part applies to any proceedings for:

(b) an offence against section 71.8 of @raminal Code(Sexual
assault of United Nations and associated persarorel)

(c) an offence against Division 270 of t@eminal Code
(Slavery, sexual servitude and deceptive recryitiog

(caa) an offence against Division 271 of @réminal Code
(trafficking in persons, trafficking in childrengdt bondage);
or

(cab) an offence against Division 272 of @@minal Code(child
sex offences outside Australia); or

(cac) an offence against Division 273 of @éminal Code
(offences involving child pornography material oild
abuse material outside Australia); or

(ca) an offence against Subdivision B or C of Bimm 471 of the
Criminal Code(offences relating to use of postal or similar
service involving sexual activity with person undé); or

(cba) an offence against Subdivision D or F ofi§on 474 of the
Criminal Code(offences relating to use of carriage service
involving sexual activity with person under 16); or

(cb) an aggravated offence against Subdivisiof Qivision 12
of Part 2 of theMigration Act 1958

(d) a sexual offence specified in the regulatiars;

(e) an offence that includes the commission otherintention
to commit, an offence of a kind referred to in @fi¢he
preceding paragraphs of this subsection; or

(f) an offence of:

(i) attempting to commit; or
(i) conspiring to commit; or
(i) inciting the commission of;
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an offence of a kind referred to in one of thegeding
paragraphs of this subsection.

(2) This Part also applies to any proceedingsud@iog committal

proceedings or proceedings of a similar kind, cotetwith
proceedings of a kind referred to in subsection (1)

15YA Definitions

In this Part, unless the contrary intention apgea
child means a person who is under 18.

child complainant in relation to a proceeding, means a child who
is, or is alleged to be, a victim of an offenceaddind referred to

in subsection 15Y(1), to which the proceeding edaf he child
need not be involved in the proceeding or thedtidn of the
proceeding.

child witness in relation to a proceeding, means a child (idicig
a child complainant) who is a witness in the proloeg.

closed-circuit televisionncludes any similar technology specified
in the regulations.

credibility has the meaning given by tBgidence Act 1995

cross-examinatiorhas the meaning given by tBgidence Act
1995

evidence in chiefmeans evidence given in examination in chief
within the meaning of thEvidence Act 1995

proceedingmeans a proceeding to which this Part appliesrunde
section 15Y.
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Division 2—Admissibility of evidence

15YB Evidence of sexual reputation

(1) Evidence of a child witness’ or child complain’s reputation with
respect to sexual activities is inadmissible im@peding, unless
the court gives leave.

(2) The court must not give leave unless satidfiadl the evidence is
substantially relevant to facts in issue in thecpeling.

(3) The evidence is not to be treated as subathntelevant to facts in
issue merely because of inferences it may raise g child
witness’ or child complainant’'s general disposition

(4) If the evidence is admitted, it must not keated as relevant to the
child witness’ or child complainant’s credibility.

(5) This section does not apply if the child idediendant in the
proceeding.

15YC Evidence of sexual experience

(1) Evidence of a child witness’ or child complan’s experience
with respect to sexual activities is inadmissill@iproceeding,
unless:

(a) the court gives leave; or
(b) the evidence is of sexual activities with &deant in the
proceeding.

(2) The court must not give leave unless satidfiedt
(a) the evidence is substantially relevant tofaetissue in the
proceeding; or
(b) if the evidence relates to the credibilityaofhild withess and
is to be adduced in cross-examination of the chitoe—
evidence has substantial probative value.

(3) The evidence is not to be treated as beingtaobally relevant to
facts in issue merely because of inferences it raisg as to the
child witness’ or child complainant’s general disjion.
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(4) Without limiting the matters to which the cboray have regard in
deciding whether the evidence has substantial fikeb@alue, it is
to have regard to:

(&) whether the evidence tends to prove that ibeess
knowingly or recklessly made a false representatiban the
witness was under an obligation to tell the triatgl

(b) the period that has elapsed since the aasgents to which
the evidence relates were done or occurred.

(5) This section does not apply if the child idediendant in the
proceeding.

15YD Leave under this Division

(1) An application for leave under this Division:
(&) must be in writing; and
(b) if there is a jury in the proceeding in quest—must be
made in the jury's absence; and

(c) must not be determined before the court hasidered such
submissions and other evidence as it thinks negefwa
determining the application.

(2) If the court gives leave under this Divisitime court must:
(a) state its reasons in writing; and
(b) cause those reasons to be entered in thésoerords.
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Division 3—Cross-examination

15YE Disallowing inappropriate or aggressive crosgxamination

(1) The court may disallow a question put to ddchiitness in
cross-examination in a proceeding if the questsanappropriate
or unnecessarily aggressive.

(2) In considering whether a question is inappeipror unnecessarily
aggressive, the court is to have regard to thel efitiness’
personal characteristics, including his or her agiure, mental
capacity and gender.

15YF Unrepresented defendants—cross-examination child
complainants

(1) A defendant in a proceeding who is not represkby counsel is
not to cross-examine a child complainant.

(2) A person appointed by the court is to askctii&l any questions
that the defendant requests the person to askhtlie ¢

15YG Unrepresented defendants—cross-examination ohild
witnesses

(1) A defendant in a proceeding who is not represeby counsel is
not to cross-examine a child witness (other thahilal
complainant), unless the court gives leave.

(2) The court must not give leave unless satidfied the child’s
ability to testify under cross-examination will rig adversely
affected if the defendant conducts the cross-exaiioim.

(3) In considering whether that ability will bevalsely affected, the
court is to have regard to any trauma that coulddused if the
defendant conducts the cross-examination.

(4) An application for leave under this section:
(&) must be in writing; and
(b) must not be determined before the court hasidered such

submissions and other evidence as it thinks negefwa
determining the application.
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(5) If the court refuses leave, a person appoihtethe court is to ask
the child any questions that the defendant requlestperson to
ask the child.

15YH Represented defendants—cross-examination ofitd
witnesses and child complainants

A defendant in a proceeding who is representecblmsel is not
to cross-examine a child witness or a child conmglai except
through counsel.
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Division 4—Special facilities for child witnessesa give
evidence

15YI| Closed-circuit television

(1) A child witness’ evidence in a proceeding musigiven by means
of closed-circuit television unless:

(a) the child is at least 16 and chooses notue gvidence by
that means; or

(b) the court orders that the child is not to givéence by that
means; or

(c) the court is not equipped with facilities #ridence to be
given by means of closed-circuit television.

Note: Section 15YL provides for alternative arramgats if a child witness
does not give evidence by means of closed-cirelévision.

(2) The court must not make an order under papéig{d)(b) unless
satisfied that it is not in the interests of justfor the child
witness’ evidence to be given by means of closedititelevision.

(3) This section does not affect the operatioaryf law in relation to
the competence of a person to give evidence.

15YJ Giving evidence by closed-circuit television

(1) If the child witness’ evidence is given by meaf closed-circuit
television from a location outside a courtroom:
(a) that location is taken to be part of the caantn in which the
proceeding is being held; and
(b) the court may order that a court officer begant at that
location; and
(c) the court may order that another person bggotewith the
child:
(i) to act as an interpreter; or
(i) to assist the child with any difficulty inging evidence
associated with a disability; or
(iii) to provide the child with other support.

(2) An order under paragraph (1)(b) or (c) doedingt the operation
of section 15YM.
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(3) The court may adjourn the proceeding, or & giathe proceeding,
to a court or other place that is equipped witliifaes for evidence
to be given by means of closed-circuit television i
(a) the court is not equipped with facilities Bidence to be
given by means of closed-circuit television; or
(b) the court otherwise considers it appropriatdd so.

15YK Viewing evidence given by closed-circuit telesion

If the child witness’ evidence is given by meafslosed-circuit
television, the facilities used are to be operatesich a way that
the people who have an interest in the proceedingsee the child,

and any person present with the child, on one gerteevision
monitors.

15YL Alternative arrangements for giving evidence

(1) If a child witness’ evidence in a proceediagnot to be given by
means of closed-circuit television, the court:
(&) must make arrangements in order to restrittacd
(including visual contact) that the child may haviegh any
defendant while giving evidence; and

(b) may make arrangements in order to restrictamtr{including
visual contact) that the child may have with merslmdrthe
public while giving evidence.

(2) The arrangements may include either of thiefohg:
(a) using screens;
(b) planning seating arrangements for people véwe fan
interest in the proceeding, including:
(i) the level at which they are seated; and
(ii) the people in the child’s line of vision.

(3) This section does not apply if the child idegist 16 and chooses
not to give evidence under the arrangements.

230 Crimes Act 1914



Protection of children in proceedings for sexudéofes Part IAD
Use of video recording®ivision 5

Section 15YM

Division 5—Use of video recordings

15YM Use of video recordings

(1) A video recording of an interview of a childimess in a
proceeding may be admitted as evidence in chief if:
(a) a constable, or a person of a kind specifietié regulations,
conducted the interview; and
(b) the court gives leave.

(2) The court must not give leave if satisfiedt thé not in the interest
of justice for the child’s evidence in chief to ¢pgen by a video
recording.

(3) An application for leave under this section:
(&) must be in writing; and
(b) must not be determined before the court hasidered such

submissions and other evidence as it thinks negefwa
determining the application.

(4) The child witness must be available for cresamination and
re-examination if he or she gives evidence in chyea video
recording.

Note: Division 4 provides for this evidence to leeg using closed-circuit
television or other arrangements.

15YN Admissibility of evidence given using videoecordings

(1) The admissibility of the evidence given byeddrecording is not
affected by the fact that it is evidence of pregioepresentations
that the child witness made in the interview thasweing
recorded.

(2) Evidence given by video recording under secfi6YM is not
admissible if the court is satisfied that:

(a) any defendant in the proceeding (other tharchild witness
if the child is a defendant); or

(b) the defendant’s lawyer (if any);

was not given a reasonable opportunity to listeantd view the
recording.
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(3) The court may refuse to admit the whole ot pathe contents of a
recording adduced as evidence under section 15YM.
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Division 6—Miscellaneous

15YO Adults accompanying child witnesses

(1) A child witness may choose an adult to accanghe child while
the child is giving evidence in a proceeding (inlbhg while giving
evidence by closed-circuit television).

(2) The adult so chosen may accompany the chiideagioned in

subsection (1), unless the court determines thsinibt appropriate
for the adult to accompany the child.

(38) The court may permit more than one adult toagany the child
if the court considers it in the interests of jostio do so.

(4) An adult accompanying the child under thigisecmust not:

(a) prompt the child or otherwise influence thédih answers;
or

(b) disrupt the questioning of the child.

(5) Any words spoken by an adult accompanyingctiilel under this
section must be able to be heard by:

(a) the judge; and
(b) if there is a jury in the proceeding—the menrst# the jury.

15YP Exclusion of people from the courtroom

The court may order that some or all of the mambéthe public
be excluded from the courtroom in which a childngis is giving
evidence in a proceeding.

15YQ Warnings etc. not to be given about childrers evidence

If there is a jury in a proceeding in which aldhiitness has given
or will give evidence, the judge is not to warn jlwy, or suggest
to the jury in any way:

(a) that the law regards children as an unrelialalss of witness;
or

(b) that the law requires greater or lesser wdiglie given to
evidence that is given by closed-circuit televisawn
alternative arrangements under Division 4; or
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(c) that the law requires greater or lesser wetigie given to
evidence that is given by a video recording undersian 5;
or

(d) that the law requires greater or lesser wdiglie given to
evidence because an adult accompanies the chiket und
section 15YO.

15YR Publication identifying child witnesses or clid complainants

(1) A person commits an offence if:
(a) the person publishes any matter; and
(b) the person does not have the leave of the togublish the
matter; and
(c) the matter:

(i) identifies another person (who is not a degeridn the
proceeding) as a child witness or a child complatina
relation to the proceeding; or

(i) is likely to lead to the other person beidgmtified as
such a child witness or child complainant.

Penalty: Imprisonment for 12 months, or 60 penaitigs, or both.

(2) This section does not apply if the publicatism:
(a) an official publication in the course of, dodthe purpose
of, the proceeding; or

(b) a document prepared for use in particularllpgzceedings
(whether or not the legal proceedings are a procgeuthin
the meaning of this Part).

Note: A defendant bears an evidential burden iatieh to the matter in
subsection (2) (see subsection 13.3(3) ofGhminal Codg.

(3) The court may give leave to a person to phlilie matter.

(4) In deciding whether to give leave, the cositioi have regard to:

(a) any trauma to the child witness or child coaimnt that the
publication could cause; and

(b) any damage to the reputation of the child @ssor child
complainant that the publication could cause; and

(c) whether the publication is:
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(i) forthe purpose of supplying transcripts of th
proceedings to persons with a genuine interestan t
proceedings; or

(i) for genuine research purposes.

(5) Leave may be given after the proceedings fiaished. For this
purpose, the court need not be constituted byaheegudicial
officers who constituted the court in the procegdin

(6) An application for leave under this section:
(&) must be in writing; and
(b) must not be determined before the court hasidered such

submissions and other evidence as it thinks negeksa
determining the application.

15YS General powers of a court

(1) The power of a court to control the conducagiroceeding is not

affected by this Part, except so far as this Pantiges otherwise
expressly or by necessary intendment.

(2) In particular, the powers of a court to cohthe questioning of
witnesses are not affected.

(3) The power of a court to give leave under Bast includes the
power to give such leave subject to conditions.

15YT Video link evidence provisions relating to chd sex offences
outside Australia unaffected

Nothing in this Part affects the operation of:
(a) Subdivision D of Division 272 of tHériminal Code(child
sex offences outside Australia—video link evidenoe)
(b) Subdivision D of Division 273 of th@ériminal Code
(offences involving child pornography material oild
abuse material outside Australia—video link evid&nc
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Part IAE—Video link evidence in proceedings for
terrorism and related offences etc.

15YU Proceedings to which this Part applies

Criminal proceedings

(1) This Part applies to any proceedings for:

(a) an offence against subsection 34L(4) ofAbstralian
Security Intelligence Organisation Act 1918
(b) an offence against section 49 of gwation Transport
Security Act 2004or
(c) an offence against section 21 of @tearter of the United
Nations Act 19450r
(d) an offence against Subdivision A of Divisian 6f the
Criminal Code or
(e) an offence against Part 5.3 of @éminal Code or
(f) an offence against Part 5.4 of @aminal Code or
(g) an offence against section 24AA or 24AB o§tALt; or
(h) an offence against Division 1 of Part 2 of @rames
(Aviation) Act 1991or
(i) an offence against section 8 of themes (Biological
Weapons) Act 1976r
()) an offence against ti@rimes (Foreign Incursions and
Recruitment) Act 197&r
(k) an offence against section 8 of themes (Hostages) Act
1989 or
() an offence against th@rimes (Internationally Protected
Persons) Act 1976r
(m) an offence against section 6 of this Act tietdtes to an
offence mentioned in any of the above paragraphs.

Note: For other ancillary offences, see sectio® bf theCriminal Code.
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Other proceedings

(2) This Part also applies to:

(a) any proceedings, including committal procegsdiar
proceedings of a similar kind, connected with peatiegs
covered by subsection (1); and

(b) proceedings under tigoceeds of Crime Act 2002
relation to an offence referred to in subsection (1

Timing of proceedings

(3) Itis immaterial whether proceedings covergaibsection (1) or
(2) were instituted before or after the commenceroéthis Part.

Extended meaning pfosecutoranddefendant

(4) This Part has effect, in relation to a procegdinder thé’roceeds
of Crime Act 2002as if:

(a) the Director of Public Prosecutions were traspcutor; and

(b) each other party to the proceeding were andigfigt in the
proceeding.

15YV When court may take evidence by video link

Application by prosecutor

(1) In a proceeding, the court must:
(a) direct; or
(b) by order, allow;
a witness to give evidence by video link if:
(c) both:
(i) the prosecutor applies for the direction atear and
(ii) the court is satisfied that the prosecutovegthe court
reasonable notice of his or her intention to mélee t
application; and
(d) the witness is not a defendant in the procegdind
(e) the witness is available, or will reasonaldydvailable, to
give evidence by video link; and

(f) the facilities required by section 15YY areadable or can
reasonably be made available;
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unless the court is satisfied that giving the dioecor making the
order would have a substantial adverse effect emitfint of a
defendant in the proceeding to receive a fair hgari

Application by defendant

(2) In a proceeding, the court must:
(a) direct; or
(b) by order, allow;
a witness to give evidence by video link if:
(c) both:
(i) a defendant in the proceeding applies fordinection
or order; and
(ii) the court is satisfied that the defendantegthe court
reasonable notice of his or her intention to mélee t
application; and
(d) the witness is not a defendant in the procegdind
(e) the witness is available, or will reasonaldydvailable, to
give evidence by video link; and
(f) the facilities required by section 15YY areadable or can
reasonably be made available;
unless the court is satisfied that it would be mgistent with the
interests of justice for the evidence to be givewideo link.

Definition
(3) In this section:

substantial adverse effecheans an effect that is adverse and not
insubstantial, insignificant or trivial.

15YW Observers

Observer

(1) The court may, in a section 15YV directiorooder, provide that
the witness can give evidence under the directicoraer only if,
when the witness is giving evidence by video lithiere is
physically present, at the place where the evidengeen, a
person specified in the direction or order for plieposes of this
section.
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(2) If a section 15YV direction or order is in @ the court may vary
the direction or order so as to provide that, aftervariation, the
witness can give evidence under the direction deoonly if,
when the witness is giving evidence by video lithiere is
physically present, at the place where the evidengeen, a
person specified in the direction or order for pioeposes of this
section.

Substitution of observer

3) If:
(a) adirection or order is in force under secti&iYV; and

(b) the direction or order specifies a persortlierpurposes of
this section;

the court may vary the direction or order so asutostitute another
specified person.

Who can be an observer

(4) A person specified for the purposes of thidiea may be:
(a) an Australian diplomatic officer; or
(b) an Australian consular officer; or
(c) any other person.

(5) The court must not specify a person for thepses of this section
unless the court is satisfied that the person is:
(a) independent of the prosecutor; and
(b) independent of each defendant in the proceedind
(c) in a position to give a report to the courbadwhat the
person observes in relation to the giving of evideby the
witness; and

(d) reasonably available to observe the givingwélence by the
witness; and

(e) an appropriate person to be specified foptirposes of this
section.

(6) For the purposes of this section, the meretfat a person is an
Australian diplomatic officer or Australian consutdficer does
not mean that the person is not independent gbribsecutor.
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Report of observer

7 If:
(a) adirection or order is in force under secti&iYV; and

(b) the direction or order specifies a persortiierpurposes of
this section;

the court may:

(c) direct or allow the specified person to gilve tourt a report,
in such form and by such time as the court requalesut
what the person observed in relation to the gighgvidence
by the witness; and

(d) make such use of the report as the court dersiappropriate
for the purpose of deciding whether evidence giwethe
witness under the section 15YV direction or ordeyudd be
admitted as evidence in the proceeding.

Definitions
(8) In this section:

Australian consular officerhas the same meaning as in the
Consular Fees Act 1955

Australian diplomatic officerhas the same meaning as in the
Consular Fees Act 1955

15YX Adjournment after a section 15YV direction ororder etc.

Court gives a direction or makes an order

@ If:
(a) a court gives a section 15YV direction or nza#ie
section 15YV order; and
(b) the prosecutor applied for the direction atesr

a defendant in the proceeding may apply to thetdouan
adjournment of the proceeding to allow time for dedendant to:

(c) decide whether to appeal against the direairaorder; and
(d) if the defendant decides to do so—make theapp

@) If:

(a) acourt gives a section 15YV direction or nsaée
section 15YV order; and
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(b) a defendant in the proceeding applied fordihection or
order,;

the prosecutor may apply to the court for an adjowant of the
proceeding to allow time for the prosecutor to:

(c) decide whether to:
(i) appeal against the direction or order; or
(i) withdraw the proceeding; and

(d) if the prosecutor decides to do so—make thpealpor
withdrawal.

Court refuses to give a direction or make an order

3) If:
(a) a court refuses to give a section 15YV dimttr refuses to
make a section 15YV order; and
(b) the prosecutor applied for the direction atesr

the prosecutor may apply to the court for an adjoumt of the
proceeding to allow time for the prosecutor to:

(c) decide whether to:
(i) appeal against the refusal; or
(i) withdraw the proceeding; and

(d) if the prosecutor decides to do so—make thpealpor
withdrawal.

(4) If:
(a) a court refuses to give a section 15YV dimgctr refuses to
make a section 15YV order; and

(b) a defendant in the proceeding applied fordinection or
order,;

the defendant may apply to the court for an adjomemt of the
proceeding to allow time for the defendant to:

(c) decide whether to appeal against the refasal;
(d) if the defendant decides to do so—make theapp

Grant of adjournment

(5) If an application is made under this sectibtme, court must grant
the adjournment.

Note: For appeals, see section 15YZD.

Crimes Act 1914 241



Part IAE Video link evidence in proceedings for terroriand related offences etc.

Section 15YY

15YY Technical requirements for video link

(1) A witness can give evidence under a sectiofiVl8irection or
order only if:

(a) the courtroom or other place where the causttting (the
courtroom poin); and

(b) the place where the evidence is given {titaess poink,
are equipped with video facilities that:

(c) enable appropriate persons at the courtrodnt fmsee and
hear the witness give the evidence; and

(d) enable appropriate persons at the withesd pmgee and
hear appropriate persons at the courtroom point.

(2) In subsection (1):

appropriate persongneans such persons as the court considers
appropriate.

15YZ Direction to jury

) If:
(a) a proceeding involves a jury; and
(b) a witness gives evidence under a section 18iv&ttion or
order; and
(c) the evidence is admissible in the proceeding;
the judge must give the jury such direction agtidge thinks
necessary to ensure that the jury gives the sanghine the

evidence as if it had been given by the witneghéncourtroom or
other place where the court is sitting.

(2) Disregard subsection (1) in determining:
(a) the directions (if any) that should be givgraljudge in
proceedings to which this Part does not apply; and

(b) the weight that should be given to evideneeigiby video
link in proceedings to which this Part does notlapp

15YZA Application of laws about witnesses

(1) A person who gives evidence under a sectiofiV1direction or
order is taken to give it at the courtroom or otblace where the
court is sitting.
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(2) Subsection (1) has effect, for example, ferphrposes of laws
relating to evidence, procedure, contempt of cand perjury.

15YZB Administration of oaths and affirmations

An oath or affirmation to be sworn or made byim®ss who is to
give evidence under a section 15YV direction oreomay be

administered either:

(&) by means of the video link, in as nearly aficable the
same way as if the witness were to give the evielenthe
courtroom or other place where the court is siftorg

(b) as follows:

(i) on behalf of the court and as directed by it;
(ii) by a person (whether an Australian officialrmt)
authorised by the court;
(i) at the place where the witness is to give évidence.

15YZC Expenses

A court may make such orders as are just for payrof expenses
incurred in connection with giving evidence undeseation 15YV
direction given, or a section 15YV order made, iy ¢ourt.

15YZD Appeals against section 15YV directions orrders etc.
Court gives a direction or makes an order

) If:
(a) a court gives a section 15YV direction or nza#ie

section 15YV order; and
(b) the prosecutor applied for the direction atfesr

a defendant in the proceeding may appeal agaiestitaction or

order.
(2) If:
(a) a court gives a section 15YV direction or nza#ie

section 15YV order; and
(b) a defendant in the proceeding applied fordihection or

order,;
the prosecutor may appeal against the directiardsr.
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Court refuses to give a direction or make an order

3 If:
(a) a court refuses to give a section 15YV dimgtr refuses to
make a section 15YV order; and
(b) the prosecutor applied for the direction atfesr
the prosecutor may appeal against the refusal.

4) If:
(a) a court refuses to give a section 15YV dimgttr refuses to
make a section 15YV order; and

(b) a defendant in the proceeding applied fordibection or
order;

the defendant may appeal against the refusal.

Jurisdiction

(5) A court that has jurisdiction to hear and deiae appeals from a
judgment, order or direction in the proceeding joasdiction to
hear and determine any appeal under this section.

15YZE Other laws about evidence not affected

This Part does not prevent any other law abdungeevidence of a
witness from applying for the purposes of a prooegd

15YZF Saving of other laws

This Part is not intended to exclude or limit tpeeration of any
other law of the Commonwealth or any law of a Stat&erritory.
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Section 16

Part IB—Sentencing, imprisonment and release of
federal offenders

Division 1—lInterpretation

16 Interpretation
(1) In this Part, unless the contrary intentiopegs:

aggregatein relation to 2 or more sentences or terms of
imprisonment, or in relation to the unserved paowiof such
sentences or terms, means the total effective semter term of
imprisonment imposed, or remaining unserved, asdlse may be,
having regard to whether the sentences or term® dre served
cumulatively, partly cumulatively or concurrently.

Examples demonstrating meaningaggregate

Example 1: The aggregate of 3 sentences, each of 2 years,derked
concurrently, is 2 years.

Example 2: The aggregate of 3 sentences, each of 2 yearse\&tegntences are
to be served concurrently and one is to be serustilatively, is 4
years.

Example 3: The aggregate of a one year unserved portion efitesce, a 2 year
unserved portion of another sentence, to be sexwecurrently with
the first sentence, and a 2 year sentence to kedseumulatively, is
4 years.

federal offencemeans an offence against the law of the
Commonwealth.

federal offendemmeans a person convicted of a federal offence.
federal sentenceneans a sentence imposed for a federal offence.
fit to be triedincludes fit to plead.

law, in relation to the Commonwealth, a State or aifcey,
includes the common law, and any Imperial Act ateoy that
comprises a part of that law.

licencemeans a licence granted under section 19AP.
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licence periodin relation to a person who is released on liegenc
means:

(&) where the person has not been given a feliferabntence—
the period commencing on the day of release ondie@and
ending:

(i) if the last day of any federal sentence tsabn the day
of the release, being served or to be served, after
deducting any remission or reduction that is ajblie,
occurs earlier than 5 years after the day of releas
licence—at the end of that last day; or

(ii) in any other case—at the end of the day ttaurs 5
years after the day of release on licence; and

(b) where the person has been given a federadifitence—the
period commencing on the day of release on licance
ending at the end of the day specified in the lieesis the
day on which the licence period ends.

maximum penaltyin relation to an offence at common law, means

imprisonment for life.

non-parole periodin relation to a sentence or sentences of
imprisonment, means that part of the period of isgmmment for
that sentence or those sentences during whichetfsep is not to
be released on parole, whether that part of thiegés fixed or
recommended by a court or fixed by operation of law

offencemeans a federal offence, a State offence or atdmrr
offence.

offendermeans a federal offender, a State offender oratdigy
offender.

paroleincludes probation.

parole officermeans:

(a) an officer of a State, the Australian Capltalfritory, the
Northern Territory or Norfolk Island in respectwhom
there applies:

(i) an arrangement in force under paragraph 21B)10r
(i) an arrangement having a substantially simgifiect in
force under section 3B; or
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(b) a person appointed or engaged undePthi@ic Service Act
1999in respect of whom an appointment under subsection
21F(3) is in force.

parole ordermeans an order under subsection 19AL(1) or (2).

parole period in relation to a person who is released on parole
under section 19AL, means:

(&) where the person has not been given a feliferabntence—
the period commencing on the day of release origaral
ending:

(i) if the last day of any federal sentence tbabn the day
of the release, being served or to be served, after
deducting any remission or reduction that is ajiblie,
occurs earlier than 5 years after the day of releas
parole—at the end of that last day; or

(i) in any other case—at the end of the day tltaurs 5
years after the day of release on parole; and

(b) where the person has been given a federadifitence—the
period commencing on the day of release on parale a
ending at the end of the day specified in the gaootler as
the day on which the parole period ends.

pre-release periodn relation to a recognizance release order made
in respect of a federal sentence or sentences,stieamperiod of
imprisonment specified in that order as the peabinprisonment

in respect of that sentence or those sentencessaftéce of which

the offender may be released on the giving of stgyciar

accordance with that order.

prescribed authoritymeans:

(a) a person who holds office as a Magistrate $tade, the
Australian Capital Territory, the Northern Terrigar
Norfolk Island and in respect of whom an arrangetniren
force under paragraph 21F(1)(a) is applicable; or

(b) a person who holds office as a Magistrate Déaitory
(other than the Australian Capital Territory, thertidern
Territory or Norfolk Island); or

(c) unless an arrangement has been entered id&y paragraph
21F(1)(a) in respect of persons holding office agMdtrates
of the Australian Capital Territory—a person whddso
office as a Magistrate of the Australian Capitalrifery.
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prison includes gaol, lock-up or other place of detention

recognizance release ordeneans an order made under paragraph
20(1)(b).

released on licenceneans released from prison under
section 19AP.

released on paroleneans released from prison under
section 19AL.

sentencein sections 16B to 19AZD, means a sentence of
imprisonment.

Stateincludes the Australian Capital Territory and Nathern
Territory.

State offencemeans an offence against the law of a State.
State offendemeans a person convicted of a State offence.
State sentenceneans a sentence imposed for a State offence.

supervision periodin relation to a person who is released on
parole or on licence, means:

(a) where the person has not been given a feliferabntence—
the period commencing on the day of release origaro
licence and ending at the end of a day specifigderparole
order or licence as the day on which the supenvipiriod
ends, being a day not later than:

(i) if the last day of any federal sentence of impnment
that is, on the day of the release, being served be
served, after deducting any remission or redudtian
is applicable, occurs earlier than 3 years afterdidyy of
release on parole or licence—that last day; or

(ii) in any other case—the day that occurs 3 ya#ies the
day of release on parole or licence; and

(b) where the person has been given a federadifitence—the
period commencing on the day of release on pardieence
and ending at the end of the day specified in drelp order
or licence as the day on which the supervision dongisg a
day not later than the day on which the paroleqgeor
licence period ends.
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Territory does not include the Australian Capital Territorythe
Northern Territory.

Territory offencemeans an offence against the law of a Territory.

Territory offendermeans a person convicted of a Territory
offence.

Territory sentenceneans a sentence imposed for a Territory
offence.

unfit to be triedincludes unfit to plead.

(2) In this Part, expressions in the plural doingily that expressions
in the singular do not include the plural.
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16A Matters to which court to have regard when pasing sentence
etc.

(1) In determining the sentence to be passedheoottder to be made,
in respect of any person for a federal offenceuatonust impose
a sentence or make an order that is of a sevesoariate in all
the circumstances of the offence.

(2) In addition to any other matters, the courstriake into account
such of the following matters as are relevant amolin to the
court:

(a) the nature and circumstances of the offence;

(b) other offences (if any) that are required empitted to be
taken into account;

(c) if the offence forms part of a course of cortdronsisting of
a series of criminal acts of the same or a sincif@racter—
that course of conduct;

(d) the personal circumstances of any victim efdffence;

(e) any injury, loss or damage resulting fromdafence;

() the degree to which the person has shown itimmtifor the
offence:

(i) by taking action to make reparation for anpig, loss
or damage resulting from the offence; or
(ii) in any other manner;
(fa) the extent to which the person has failedaimply with:
(i) any order under subsection 23CD(1) of Regleral
Court of Australia Act 1976or
(i) any obligation under a law of the Commonweatir
(iii) any obligation under a law of the State a@riitory
applying under subsection 68(1) of thediciary Act
1903
about pre-trial disclosure, or ongoing disclosime
proceedings relating to the offence;

(g) if the person has pleaded guilty to the chamgespect of the

offence—that fact;
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(h) the degree to which the person has co-opevdtadaw
enforcement agencies in the investigation of tienake or of
other offences;

() the deterrent effect that any sentence orroudeer
consideration may have on the person;

(k) the need to ensure that the person is addgymairished for
the offence;

(m) the character, antecedents, age, means aséicahgr mental
condition of the person;

(n) the prospect of rehabilitation of the person;

(p) the probable effect that any sentence or andder
consideration would have on any of the person’sijaon
dependants.

(2A) However, the court must not take into accaumder subsection (1)
or (2) any form of customary law or cultural praetas a reason
for:

(a) excusing, justifying, authorising, requiringlessening the
seriousness of the criminal behaviour to whichdfience
relates; or

(b) aggravating the seriousness of the criminhbb®ur to
which the offence relates.

(2B) In subsection (2A):

criminal behaviourincludes:

(a) any conduct, omission to act, circumstancesult that is,
or forms part of, a physical element of the offeirce
guestion; and

(b) any fault element relating to such a physitement.

(3) Without limiting the generality of subsectiofiy and (2), in
determining whether a sentence or order under stibsel 9B(1),
20(1) or 20AB(1) is the appropriate sentence oeptd be passed
or made in respect of a federal offence, the cowuigt have regard
to the nature and severity of the conditions thay e imposed
on, or may apply to, the offender, under that seseer order.

(4) For the purposes of a reference in this se¢tiaa family, the
members of a person’s family are taken to inclingefollowing
(without limitation):

(a) a de facto partner of the person;
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(b) someone who is the child of the person, axtedm the
person is the child, because of the definitiostafd in
section 3;

(c) anyone else who would be a member of the p&$amily
if someone mentioned in paragraph (a) or (b) isrtak be a
member of the person’s family.

16B Court to have regard to other periods of imprsonment required
to be served

In sentencing a person convicted of a federanaf#, a court must
have regard to:

(a) any sentence already imposed on the perstimelbgourt or
another court for any other federal offence ordioy State or
Territory offence, being a sentence that the pehsanot
served; and

(b) any sentence that the person is liable toeseecause of the
revocation of a parole order made, or licence g@ninder
this Part or under a law of a State or Territory.

16BA Taking other offences into account

(1) Where a person is convicted of a federal afeor federal
offences, and the court before which the persaonwicted is
satisfied that:

(a) there has been filed in the court a documerdrito the
effect of, the form prescribed for the purposethaf section;

(b) the document contains a list of other fedefnces, or
offences against the law of an external Territbit is
prescribed for the purposes of this section, wkiehperson
convicted is believed to have committed;

(c) the document has been signed:

(i) by the Director of Public Prosecutions;

(i) for and on behalf of the Director of PublicdBecutions,
by a person authorized by the Director of Public
Prosecutions, by instrument in writing, to sign
documents under this subsection; or

(iii) by a person appointed under section 69 eflindiciary
Act 1903to prosecute indictable federal offences;

and by the person convicted,;
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(d) a copy of the document has been given to ¢énsom; and
(e) in all the circumstances it is proper to dp so

the court may, with the consent of the prosecutortzefore
passing sentence on the person, ask him or hehemie¢ or she
admits his or her guilt in respect of all or anytloé offences
specified in the list and wishes them to be takeéa account by the
court in passing sentence on him or her for theraf or offences
of which he or she has been convicted.

(2) Subject to subsection (3), if the person aslimi$ or her guilt in
respect of all or any of the offences specifiethimlist and wishes
to have them taken into account by the court irsipgssentence on
him or her for the offence or offences of whichdneshe has been
convicted, the court may, if it thinks fit, in pasg sentence on him
or her for the offence or offences of which hetw has been
convicted, take into account all or any of the offes in respect of
which the person has admitted his or her guilt.

(3) The court shall not take into account undes section any
indictable offence that it would not have jurisdbetto try even if
the defendant consented to the court hearing aedrdieing
proceedings for the offence or the prosecutor retgdethe court to
hear and determine those proceedings.

(8A) Subsection (3) does not prevent a court ftaking into account an
indictable offence where the court has jurisdictosentence a
person charged with that offence.

(4) Where the court takes into account underghgtion all or any of
the offences in respect of which the person hagtastirhis or her
guilt, the sentence passed on him or her for arnlje@bffences of
which he or she has been convicted shall not exiteethaximum
penalty that the court would have been empoweréapose on
him or her for the offence if no offence had beeneken into
account.

(5) Where an offence is taken into account uniisrdection, the court
may make such orders with respect to reparatiatifuton,
compensation, costs and forfeiture as it would Heeen
empowered to make if the person had been convitéaie the
court of the offence, but shall not otherwise in@any separate
punishment for the offence.
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(6) Where the court makes an order under subse(&jan respect of
an offence taken into account under this sectloeretshall be such
rights of appeal in respect of the order as thereldvhave been if
the order had been an order made upon the convicfithe person
for that offence.

(7) An order made under subsection (5) in respeah offence taken
into account under this section lapses, by forahisfsubsection,
if the conviction or each conviction, as the casg e, in respect
of which the offence was taken into account is hadwor set
aside.

(8) Where an offence is taken into account uniisrdection, the court
shall certify, upon the document filed in the cotine offence
taken into account and the conviction or convigionrespect of
which the offence was taken into account and tlieneno
proceedings shall be taken or continued in respietie offence
unless the conviction or each conviction, as ttse ¢aay be, in
respect of which the offence has been taken intowat has been
guashed or set aside.

(9) An admission of guilt made under and for theppses of this
section is not admissible in evidence in any prdoegs taken or
continued in respect of the offence in respectottvthe
admission was made or in respect of any other offapecified in
the list contained in the document filed in thertou

(10) An offence taken into account under thisisecshall not, by
reason of its so being taken into account, be degbfor any
purpose as an offence of which a person has bewsicted.

(12) In orin relation to any criminal proceedimgference may lawfully
be made to, or evidence may lawfully be given lod, fact that an
offence was taken into account under this sectigrassing
sentence for an offence for which a person wasictetvif, in or
in relation to that proceeding:

(a) reference may lawfully be made to, or evidemes lawfully
be given of, the fact that the person was conviofatie
last-mentioned offence; and

(b) had the person been convicted of the offendaleen into
account, reference could lawfully have been magderto
evidence could lawfully have been given of, the that the
person had been convicted of that offence.
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(12) The fact that an offence was taken into actander this section
may be proved in the same manner as the convictiany of the
convictions, as the case may be, in relation tchviiiwas taken
into account may be proved.

16C Fines

(1) Subject to subsection (2), before imposinme én a person for a
federal offence, a court must take into accounfittencial
circumstances of the person, in addition to angothatters that
the court is required or permitted to take intocact.

(2) Nothing in subsection (1) prevents a counrfinposing a fine on
a person because the financial circumstances affteieder cannot
be ascertained by the court.

16D No corporal punishment

(1) A court must not impose any form of corporahighment for a
federal offence.

(2) A person serving a federal sentence must @subjected to any
form of corporal punishment.
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16E Commencement of sentences

(1) Subject to subsections (2) and (3), the law State or Territory
relating to the commencement of sentences andrepamle
periods applies to a person who is sentenced irStiage or
Territory for a federal offence in the same wayt applies to a
person who is sentenced in that State or Territara State or
Territory offence.

(2) Where the law of a State or Territory hasdffect that a sentence
imposed on a person for an offence against thefahat State or
Territory or a non-parole period fixed in respecthat sentence:

(a) may be reduced by the period that the peragsrbken in
custody for the offence; or
(b) is to commence on the day on which the pevgmtaken
into custody for the offence;
the law applies in the same way to a federal seetenposed on a
person in that State or Territory or to a non-paperiod fixed in
respect of that sentence.

(3) Where the law of a State or Territory doeshante the effect
mentioned in subsection (2), a court (includingdefal court) in
that State or Territory that imposes a federalese® on a person
or fixes a non-parole period in respect of suchrdesice must take
into account any period that the person has spesustody in
relation to the offence concerned.

16F Court to explain sentence

(1) Where a court imposes a federal sentencepemson and fixes a
non-parole period in respect of the sentence, #trexplain or
cause to be explained to the person, in langukghly lio be readily
understood by the person, the purpose and conseegiehnfixing
that non-parole period including, in particular,explanation:

(a) that service of the sentence will entail aqueof
imprisonment of not less than the non-parole pegiod, if a
parole order is made, a period of service in tharoanity,
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called the parole period, to complete service efdtntence;
and

(b) that, if a parole order is made, the orddr lvé subject to
conditions; and

(c) that the parole order may be amended or reljcked

(d) of the consequences that may follow if thespetrfails,
without reasonable excuse, to fulfil those condiio

(2) Where a court imposes a federal sentencepanson and makes a
recognizance release order in respect of that sesté must
explain or cause to be explained to the persolanguage likely to
be readily understood by the person, the purpodeansequences
of making the recognizance release order includimparticular,
an explanation:

(a) that service of the sentence will entail aqueof
imprisonment equal to the pre-release period ) an
specified in the order and a period of servicéhin t
community equal to the balance of the sentence; and

(b) of the conditions to which the order is subjead

(c) of the consequences that may follow if thesperfails,
without reasonable excuse, to fulfil those condsioand

(d) that any recognizance given in accordance thighorder
may be discharged or varied under section 20AA.

17A Restriction on imposing sentences

(1) A court shall not pass a sentence of imprisamon any person
for a federal offence, or for an offence againstléw of an
external Territory that is prescribed for the pug®of this section,
unless the court, after having considered all osiveilable
sentences, is satisfied that no other sentenggi®priate in all the
circumstances of the case.

(2) Where a court passes a sentence of imprisanomes person for a
federal offence, or for an offence against the ¢dan external
Territory that is prescribed for the purposes s #ection, the
court:

(a) shall state the reasons for its decisionrbatther sentence
is appropriate; and

(b) shall cause those reasons to be entered metbeds of the
court.
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(3) The failure of a court to comply with the pigions of this section
does not invalidate any sentence.

(4) This section applies subject to any contratgrition in the law
creating the offence.

17B Restriction on imposing sentences for certaiminor offences

Q) If:

(a) a person is convicted of one or more sectit® dffences
relating to property, money or both, whose totéligas not
more than $2,000; and

(b) the person has not previously been sentemced t
imprisonment for any federal, State or Territorieate;

the court convicting the person is not to passéesee of
imprisonment for that offence, or for any of thagkences, unless
the court is satisfied that there are exceptiomalmstances that
warrant it.

(2) In calculating the total value for the purp®sé paragraph (1)(a), a
section 17B offence which the court, with the conisé the person
charged, has taken into account in passing sententtee person
for another federal offence (whether a section @ff&nce or not)
is taken to be an offence of which the person miced.

(3) In this section:

section 17B offenceneans an offence against section 29 of this
Act, an offence against section 131.1, 132.1, 1338.7, 134.1,
134.2,135.1, 135.2, 135.4, 145.4 or 145.5 ofGhminal Codeor
an offence against a provision of a federal lavegribed for the
purposes of this section.

18 Sentence of imprisonment

(1) Where imprisonment is imposed in respect gf@ffence against
any law of the Commonwealth it may (unless the r@gtintention
appears in the law) be imposed either with or withaard labour.

(2) Where under the law of a State or Territoppavicted person may
in particular cases be imprisoned in a particuiad lor class of
prison, a person convicted of an offence agairestatv of the
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Commonwealth may, in corresponding cases, be iopeis in the
kind or class of prison appropriate to the circlanses.

19 Cumulative, partly cumulative or concurrent setences

(1) Where a person who is convicted of a fedeffehce or federal
offences is at the time of that conviction or thosavictions,
serving, or subject to, one or more federal, Stafeerritory
sentences, the court must, when imposing a federaénce for
that federal offence, or for each of those fedeff@nces, by order
direct when the federal sentence commences, kthso

(a) no federal sentence commences later thamthefethe
sentences the commencement of which has already bee
fixed or the last to end of those sentences; and

(b) if a non-parole period applies in respectrof &tate or
Territory sentences—the first federal sentenceotornence
after the end of that non-parole period commences
immediately after the end of the period.

(2) Where:
(a) a person is convicted of 2 or more federamés at the
same sitting; and
(b) the person is sentenced to imprisonment faertitan one of
the offences;
the court must, by order, direct when each senteagenences,
but so that no sentence commences later than theféhe
sentences the commencement of which has alreadyfixed or of
the last to end of those sentences.

(3) Where:

(a) a person is convicted of a federal offenceftances, and a
State or Territory offence or offences, at the saittmg; and

(b) the person is sentenced to imprisonment faertttan one of
the offences;

the court must, by order, direct when each federatence
commences but so that:

(c) no federal sentence commences later thamithefethe
sentences the commencement of which has already bee
fixed or the last to end of those sentences; and

(d) if a non-parole period applies in respectrof &tate or
Territory sentences—the first federal sentenceotornence
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after the end of that non-parole period commences
immediately after the end of the period.
(4) For the purpose of fixing the commencemerd séntence under

this section, a reference in this section to acserd the
commencement of which has already been fixed irdwed
reference to another sentence imposed at the samas the
first-mentioned sentence.

19A Detention of person in State or Territory prioons

A federal offender who is ordered by a court prescribed
authority to be detained in prison in a State arifary, may be
detained in any prison in that State or Territang anay be
removed from one prison to another prison in thateSor
Territory as if the person were detained as a Stéader or
Territory offender.

19AA Remissions and reductions of sentences

)

)

A law of a State or Territory that provides the remission or
reduction of State or Territory sentences (othantsuch part of
the law as relates to the remission or reductiamoofparole
periods of imprisonment or of periods of imprisominequivalent
to pre-release periods of imprisonment in respectagnizance
release orders) applies in the same way to thesséoni or
reduction of a federal sentence in a prison of 8tate or Territory,
being a sentence imposed after the commencemdémsafection.

Where a law of a State or Territory providestta person is to be
taken to be serving a State or Territory sentencimg the period
from the time of release under a parole ordercanice (however
called) until the parole order or licence is, otalken to be,
revoked, the law:
(a) is, for the purposes of subsection (1), téalien to be
providing for the remission or reduction of sen&sjand
(b) applies to any calculation of the part of ddieal sentence
remaining to be served at the time of a federamafer’s
release under a federal parole order or licendktlas
sentence were a State or Territory sentence.
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(3) Where a federal offender who is released oolpar licence and
whose parole order or licence has subsequently fez®hked does
not get the benefit of subsection (2) in calculgtime part of any
federal sentence of imprisonment remaining to Ipeeskat the
time of release:

(a) a court fixing a new non-parole period in exgmf such a
person under section 19AR; or
(b) a prescribed authority fixing a non-paroleipeiin respect of
such a person under section 19AW;
must have regard to the period of time spent by#rson on
parole or licence before that parole order or lieeis revoked or is
to be taken to have been revoked.

(4) A law of a State or Territory that provides the remission or
reduction, by reason of industrial action takerpkigon warders,
of the non-parole period of a State or Territomteace applies in
the same way to the remission or reduction:

(a) of a federal non-parole period to be servea nison in that
State or Territory; and

(b) of a federal pre-release period to be sermdbat State or
Territory.
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Division 4—The fixing of non-parole periods and the

making of recognizance release orders

19AB When court must fix non-parole period or makea

recognizance release order

(1) Subject to subsection (3), where:

(a) a person is convicted of a federal offencef& or more
federal offences at the same sitting; and

(b) a court imposes on the person a federal ¢ifgdesice, or a
federal sentence that exceeds, or federal sentdmatesn the
aggregate, exceed 3 years; and

(c) at the time the sentence or sentences aresidpthe person
is not already serving or subject to a federaleser;

the court must either:

(d) fix a single non-parole period in respectlattsentence or
those sentences; or

(e) make a recognizance release order.

(2) Subject to subsection (3), where:

(a) while a person is in prison and is servingurject to a
federal sentence, a further federal sentence iesegpon the
person; and

(b) the result is that the person is to serve@omplete a
federal life sentence or federal sentences thervede
portions of which, in the aggregate, exceed 3 years

(c) at the time the further federal sentence {gased, the person
is not already subject to a non-parole period cogaizance
release order in respect of a federal sentence;

the court imposing the further sentence must either

(d) fix a single non-parole period in respect lbfederal
sentences the person is to serve or complete; or

(e) make a recognizance release order.

(3) Where, but for this subsection, a court wdaddequired by this
section to fix a non-parole period, or make a reiance release
order, in respect of a person, the court may decbrdo either if,
having regard to the nature and circumstanceseobtience or
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offences concerned and to the antecedents of teempehe court
is satisfied that neither is appropriate.

(4) Where the court decides that neither a noodpaeriod nor a
recognizance release order is appropriate, the omust:

(a) state its reasons for so deciding; and
(b) cause the reasons to be entered in the reobtts court.

19AC When court must fix a recognizance release der

(1) Subject to subsections (3) and (4), where:

(a) a person is convicted of a federal offencefd or more
federal offences at the same sitting; and
(b) the court imposes on the person a federaéseatthat does
not exceed, or federal sentences that, in the ggtgedo not
exceed, 3 years; and
(c) at the time the sentence or sentences aresgdpbe person
is not already serving or subject to a federaleyr¥;
the court must make a recognizance release ordesjrect of that
sentence or those sentences and must not fix pararhe period.

(2) Subject to subsections (3) and (4), where:

(a) while a person is in prison and is servingurject to a
federal sentence, a further federal sentence iesegpon the
person; and

(b) the result is that the person is to serveaoimplete federal
sentences the unserved portions of which do naeskdn
the aggregate, 3 years; and

(c) at the time the further federal sentence {gased, the person
is not already subject to a recognizance releader an
respect of a federal sentence;

the court imposing the further sentence must makea@gnizance
release order in respect of all federal senteraes served or
completed by the person and must not fix a nonipareriod.

(3) Where:

(a) the federal sentence or federal sentencesedfto in
paragraph (1)(b); or

(b) the unserved portions of the federal senterefesred to in
paragraph (2)(b);
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in the aggregate, do not exceed 6 months, the tondt required
to make a recognizance release order.

(4) Where, but for this subsection, a court wchedequired by this
section to make a recognizance release orderpecesf a person,
the court may decline to do so if, having regarthtonature and
circumstances of the offence or offences conceanedto the
antecedents of the person, the court is satidfigdsuch an order is
not appropriate.

(5) Where the court decides that a recognizariease order is not
appropriate, the court must:

(a) state its reasons for so deciding; and
(b) cause the reasons to be entered in the reobtts court.

19AD Persons already subject to a non-parole perib

(1) Where:
(a) a non-parole period (in this section calleglekisting
non-parole period has been fixed in respect of a federal
sentence or federal sentences; and

(b) while the offender is serving the existing fgarole period, a
court imposes a further federal sentence on theoper

this section applies.

(2) Where this section applies, the court musgrafonsidering the
relevant circumstances, including:

(a) the existing non-parole period; and

(b) the nature and circumstances of the offenad#fences
concerned; and

(c) the antecedents of the person;

do one of the following things:

(d) make an order confirming the existing non-paperiod;

(e) fix a new single non-parole period in respédll federal
sentences the person is to serve or complete;

(f) where the court decides that, in the circumsts, a
non-parole period is not appropriate—cancel thetig
non-parole period and decline to fix a new non-{gaperiod.
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(3) Where, under paragraph (2)(e), the court fexegw single
non-parole period, it:
(a) is to be treated as having superseded thengxizon-parole
period; and
(b) must not be such as to allow the person teleased on
parole earlier then would have been the case ffutiker
sentence had not been imposed.

(4) Where this section applies, the court mustmake a recognizance
release order.

(5) Where, under paragraph (2)(f), the court dedlito fix a new
non-parole period, the court must:
(a) state its reasons for deciding that a non}pareriod is not
appropriate; and
(b) cause the reasons to be entered in the reobtts court.

19AE Persons already subject to recognizance relsaorder

(1) Where:

(a) a person is subject to a recognizance relmalss (in this
section called thexisting recognizance release ordenade
in respect of a federal sentence or federal seeseand

(b) before the person is released under that ptigeicourt
imposes a further federal sentence on the person;

this section applies.

(2) Where this section applies, the court musgrafonsidering the
relevant circumstances, including:

(a) the existing recognizance release order; and

(b) the nature and circumstances of the offenadfences
concerned; and

(c) the antecedents of the person;
do one of the following things:

(d) make an order confirming the existing recognie release
order;

(e) make a new recognizance release order incespall
federal sentences the person is to serve or coepplet

(f) where, as a result of the further federal seo¢ being
imposed, the person is to serve or to completderét life
sentence or federal sentences the unserved podievisich,
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in the aggregate, exceed 3 years and the coudetethat it
is appropriate to fix a non-parole period—fix aglen
non-parole period in respect of all federal sergertbe
person is to serve or complete;

(g) where the court decides that, in the circuntsta, neither a
recognizance release order nor a non-parole period
appropriate—cancel the existing recognizance releader
and decline to make a new recognizance release. orde

(3) Where, under paragraph (2)(e), the court makesw
recognizance release order, that order:
(a) is to be treated as having superseded thengxis
recognizance release order; and
(b) must not be such as to allow the person teleased earlier
than would have been the case if the further seatbad not
been imposed.

(4) Where, under paragraph (2)(f), the court fixesngle non-parole
period, it:
(a) is to be treated as having superseded thenexis
recognizance release order; and
(b) must not be such as to allow the person teeleased on
parole earlier than he or she would have beengetkid the
further sentence had not been imposed.

(5) Where, under paragraph (2)(g), the court deslio make a new
recognizance release order, the court must:

(a) state its reasons for deciding that neithexcagnizance
release order nor a non-parole period is apprapraatd

(b) cause the reasons to be entered in the reobtts court.

19AF Non-parole period or pre-release periods ndb exceed

remitted sentence

(1) Where a court is required to fix a non-pamméeiod or make a
recognizance release order in respect of a federsiénce or
sentences, the court must fix a non-parole pehiatiénds, or
make a recognizance release order such that theelpase period
ends, not later than the end of the sentence, thredfist to be
served of the sentences, as reduced by any remsssiageductions
under section 19AA.
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(2) This section does not restrict the lengthhefon-parole period or
the pre-release period in respect of a life semt@nsentences that
include such a sentence.

19AG Non-parole periods for sentences for certaioffences

(1) This section applies if a person is conviaédne of the following
offences (each of which ismainimum non-parole offencgand a
court imposes a sentence for the offence:

(a) an offence against section 24AA;
(b) aterrorism offence;
(c) an offence against Division 80 or 91 of @minal Code

Note: A sentence for a minimum non-parole offersca federal sentence,
because such an offence is a federal offence.

(2) The court must fix a single non-parole perdet leas®/s of:
(a) the sentence for the minimum non-parole offenc

(b) if 2 or more sentences have been imposedepédhson for
minimum non-parole offences—the aggregate of those
sentences.

The non-parole period is in respect of all fedemaltences the
person is to serve or complete.

(3) For the purposes of subsection (2):

(a) a sentence of imprisonment for life for a minim
non-parole offence is taken to be a sentence ofidmpment
for 30 years for the offence; and

(b) it does not matter:
(i) whether or not the sentences mentioned in that
subsection were imposed at the same sitting; or

(i) whether or not the convictions giving risettmse
sentences were at the same sitting; or

(iii)y whether or not all the federal sentences tiogred in
that subsection are for minimum non-parole offences

(4) If the person was subject to a recognizaniease order, the
non-parole period supersedes the order.

(5) Sections 19AB, 19AC, 19AD, 19AE and 19AR haffect subject
to this section.

Note: The effects of this include preventing a ¢dam:
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@) making a recognizance release order under pgrlad 9AB(1)(e)
or (2)(e), 19AE(2)(e) or 19AR(2)(e); or

(b) confirming (under paragraph 19AD(2)(d)) a préstng
non-parole period; or

(c) confirming (under paragraph 19AE(2)(d)) a redegnce release
order; or

(d) declining (under subsection 19AB(3) or 19AC¢t)2) or

paragraph 19AD(2)(f)) to fix a non-parole period.

19AH Failure to fix non-parole period or make rec@nizance release
order

(1) Where a court fails to fix, or properly to fix non-parole period, or
to make, or properly to make, a recognizance releeger, under
this Act:

(a) that failure does not affect the validity ofyssentence
imposed on a person; and

(b) the court must, at any time, on applicatiorthmsy
Attorney-General, the Director of Public Prosecusior the
person, by order, set aside any non-parole period o
recognizance release order that was not propexdy for
made and fix a non-parole period or make a recegiciz
release order under this Act.

(2) A court shall not, for the purposes of suhsecfl), be taken to
have failed to fix a non-parole period in respda eentence or
sentences in respect of which it has made a rezagoe release
order or to have failed to make a recognizancesel@rder in
respect of a sentence or sentences in respectich vtthas fixed a
non-parole period.

(3) Application under subsection (1) to the cdhat has sentenced a
person may be dealt with by that court whetherabiitris
constituted in the way in which it was constitutelden the person
was sentenced.

19AJ Court may only fix non-parole periods or makerecognizance
release orders for federal sentences of imprisonmen

This Division does not authorise a court to figiggle non-parole
period, or make a recognizance release orderspent both of
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federal sentences of imprisonment and State oitdrisentences
of imprisonment.

19AK Possible deportation no impediment to fixingnon-parole
period

Where a person is convicted of a federal offeaaurt is not
precluded from fixing a non-parole period in regpddhe
sentence imposed for that offence merely becawespeitson is, or
may be, liable to be deported from Australia.
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Division 5—Conditional release on parole or licence

19AL Release on parole

(1) Subject to section 19AM, where there has begosed on a
person a federal sentence of, or federal senteymgegating,
more than 3 years but less than 10 years and pamate period
has been fixed in relation to the sentence or seate the
Attorney-General must, by order in writing, dirécat the person
be released from prison on parole:

(a) atthe end of the non-parole period; or

(b) if the Attorney-General considers that inth#
circumstances it would be appropriate to do sa epecified
day, not being earlier than 30 days before thecéride
non-parole period.

(2) Subject to section 19AM, where there has begmsed on a
person a federal life sentence or a federal seatefhor federal
sentences aggregating, 10 years or more and aaroieperiod
has been fixed in relation to the person in respktiie sentence or
sentences, the Attorney-General must, by orderiting:

(a) direct that the person be released from prigoparole:
(i) atthe end of the non-parole period; or
(ii) if the Attorney-General considers that in thle
circumstances it would be appropriate to do s@ on
specified day, not being earlier than 30 days leetioe
end of the non-parole period; or
(b) direct that the person is not to be releasepayole at, or at
any time before, the end of the non-parole period.

(3) An order directing that a person not be reddeat, or at any time
before, the end of the non-parole period:

(&) must not be made later than 3 months bef@rernl of the
non-parole period; and

(b) must include a statement of reasons why tlerorvas made;
and

(c) if the Attorney-General proposes to reconsidea later
time, the question of the release of the persopasole—
must indicate when the Attorney-General proposes to
reconsider the question;
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and a copy of the order must be given to the pensthin 14 days
after it was made.

(4) A parole order in relation to a federal senten

(a) if the sentence is imprisonment for life ispect of that
federal offence or any of those federal offences-stmu
specify the day on which the parole period endsga day
not earlier than 5 years after the person is retkas parole;
and

(b) ifitis proposed that, for any part of theqe period, the
person should be subject to supervision—must sp#uif
day on which the supervision period ends, beingyafiked
in accordance with the requirements of the definitf
supervision periodn subsection 16(1).

(5) A parole order directing that a person beastel from prison is
sufficient authority for the release if, and orflythe person
indicates, in writing, his or her acceptance ofdbeditions to
which the order is subject by certifying to thdeef either on the
original parole order or on a copy of that order.

19AM Person not to be released on parole if stilerving State or
Territory sentence

(1) Where:

(a) atthe time when a federal non-parole penmd peing in
respect of a life sentence) ends, the offendesridrgy, or is
to serve, a State or Territory sentence (other ¢hiifie
sentence for which a non-parole period has not fired);
and

(b) if a federal parole order were made at thmaetithe parole
period would end while the offender would still be
imprisoned in respect of the State or Territoryentfe;

the parole order must not be made.

(2) Where:

(a) atthe time when a federal non-parole penmd being in
respect of a life sentence) ends, the offendesrigrgy, or is
to serve, a State or Territory sentence (other #iidie
sentence for which a non-parole period has not fired);
and
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(b) if a federal parole order were made at thmaetithe parole
period would end after the offender was releasetkleased
on parole, in respect of the State or Territorgoife;

the Attorney-General must make the parole orddritloloes not
take effect before the offender is eligible to bealeased.

(3) Where, at the time when a federal non-parelég in respect of a
life sentence, or sentences that include a liféesee, ends, the
offender is serving, or is to serve, a State oriicey sentence
(other than a life sentence for which a non-papeleod has not
been fixed), the Attorney-General must not makearale order
such that the parole period would end while therader would
still be imprisoned in respect of the State or itety offence.

(4) Where, at the time when a federal non-parelég ends, the
offender is serving, or is to serve, a State orificey life sentence
for which a non-parole period has not been fixelderal parole
order must not be made.

19AN Parole order is subject to conditions

(1) A parole order under section 19AL:

(a) is subject to the condition that the offenchesst, during the
parole period, be of good behaviour and not vicdaig law;
and

(b) if, under subsection 19AL(4), the day on whécbupervision
period ends is fixed in the parole order—is subjedhe
condition that the offender must, during the sujzéonm
period, be subject to the supervision of a partfieey or
other person specified in the order and obey aBaaable
directions of that officer or other person; and

(c) is subject to such other conditions (if any}lze
Attorney-General specifies in the order.

(2) The Attorney-General may, at any time befbeeend of the parole
period, by order in writing, amend a parole ordgwvarying or
revoking a condition of the parole order or by irsipg additional
conditions in the parole order.

(3) An amendment of the parole order does not leffeet until notice
in writing of the amendment is given to the offendming notice
given before the end of the parole period.
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19AP Release on licence

(1) Where a person is serving a federal sentemoetfier or not a
non-parole period has been fixed, or a recognizaglease order
made, in relation to that sentence), the Attorneyp&al may grant
a licence under this subsection for the persoreteleased from
prison.

(2) A person who is serving a federal sentendmpfisonment
(whether or not a non-parole period has been fized,
recognizance release order made, in relation tostérgence), or
another person acting on that person’s behalf, apayy to the
Attorney-General for a licence under this subseachio the
first-mentioned person to be released from prison.

(3) An application under subsection (2) must:
(a) be in writing; and
(b) specify the exceptional circumstances reliedoojustify the
grant of the licence.

(4) The Attorney-General must not grant a licemeder this section
unless he or she is satisfied that exceptionaligistances exist
which justify the grant of the licence.

(5) The Attorney-General is not required to coasiah application
under subsection (2) in respect of a person ifpgri@ation has
been made under that subsection in respect op#radbn within
one year before the first-mentioned application.

(6) A licence in relation to a person:

(a) if the person is subject to a federal lifeteane—must
specify the day on which the licence period end®da day
not earlier than 5 years after the person is retbas licence;
and

(b) ifitis proposed that, for any part of theelhce period, the
person should be subject to supervision—must spdu
day on which the supervision period ends, beingyafiked
in accordance with the requirements of the detinitf
supervision periodn subsection 16(1).
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(7) Alicence:

(a) is subject to the condition that the offenchesst, during the
licence period, be of good behaviour and not veolaty law;
and

(b) if, under subsection (6), the day on whiclupesvision
period ends is fixed in the licence—is subject® ¢ondition
that the offender must, during the supervisionqekrbe
subject to the supervision of a person specifietthiénlicence
and obey all reasonable directions of that peraod;

(c) is subject to such other conditions (if any}lze
Attorney-General specifies in the licence.

(8) The Attorney-General may, at any time befbieend of the
licence period, by order in writing, amend a liceihy varying or
revoking a condition of a licence or by imposinglitidnal
conditions on a licence or by any or all of thoseans.

(9) An amendment of a licence does not have effietit notice of the
amendment is given to the offender, being notivemgbefore the
end of the licence period.

(10) A licence directing that the offender be asked from prison is
sufficient authority for the release.

19AQ When parole order or licence automatically reoked

(1) Where a person to whom a parole order relatesntenced to life
imprisonment or to a sentence of, or sentencesggting, more
than 3 months in respect of a federal, State artdey offence
committed during the parole period, the parole pisléo be taken
to have been revoked upon the imposition of théesee or
sentences.

(2) If, at the time of imposition of the sentermeesentences, the
federal parole period has already ended, the pardkr is to be
taken to have been revoked as from the time imrtelgibefore
the end of the parole period.

(3) Where a person to whom a licence relatesnteseed to life
imprisonment or to a sentence of, or sentencesggting, more
than 3 months in respect of a federal, State onitdey offence
committed during the licence period, the licenc®ibe taken to
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have been revoked upon the imposition of the sesten
sentences.

(4) If, at the time of imposition of the sentemresentences, the
licence period has already ended, the licenceligtiaken to have
been revoked as from the time immediately befoeeetid of the
licence period.

(5) Where the parole order or licence relating ferson is revoked
under subsection (1) or (3), the person becombkelia serve that
part of the sentence or each sentence for a feokéeaice that the
person had not served at the time of his or heasel under that
order or licence, subject to the operation of sciize 19AA(2)
and subject (except in the case of a life sentetaca)y further
remission or reduction of that sentence.

(6) This section does not apply where the senteneach sentence
referred to in subsection (1) or (3) is a susperstedence.

19AR Fixing of non-parole period etc. where parol@r licence
automatically revoked

(1) Where:

(a) a person who is serving or is to serve a ddemtence or
federal sentences is released on parole or liocemder this
Act; and

(b) the person is later sentenced to life impnisent or to a term
of imprisonment of, or terms of imprisonment agatéty,
more than 3 years in respect of a federal offemdederal
offences committed during the parole period omae
period; and

(c) under section 19AQ, because of the imposibfotime
sentence or sentences referred to in paragragn this
subsection called theew sentence or sentenges

(i) the parole order or licence is to be takehdwe been
revoked; and

(ii) the person becomes liable to serve that plagach of
the sentences referred to in paragraph (a) (in this
subsection called theutstanding sentence or
sentencepthat the person had not served at the time of
release;
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the court imposing the new sentence or sentencesfiria single
new non-parole period in respect of the new seetensentences
and the outstanding sentence or sentences hagagdréo the total
period of imprisonment that the person is liabledove.

(2) Where:

(a) a person who is serving or is to serve a ddemtence or
federal sentences is released on parole or liocemder this
Act; and

(b) the person is later sentenced to a term ofismpment of, or
terms of imprisonment aggregating, 3 years orilessspect
of a federal offence or federal offences committedng the
parole period or licence period; and

(c) under section 19AQ, because of the imposibfotime
sentence or sentences referred to in paragragn this
subsection called theew sentence or sentenges

(i) the parole order or licence is to be takehdwe been
revoked; and

(ii) the person becomes liable to serve that plagach of
the sentences referred to in paragraph (a) (in this
subsection called theutstanding sentence or
sentencepthat the person had not served at the time of
release;

then:

(d) if one of the outstanding sentences is a sestef life
imprisonment or the new sentence or sentenceshand t
unserved part of the outstanding sentence or seggen
aggregate more than 3 years—the court imposingete
sentence or sentences must fix a single new naslepar
period in respect of the new sentence or sentarabthe
outstanding sentence or sentences; and

(e) if the new sentence or sentences and thevetspart of the
outstanding sentence or sentences aggregate 3oydass—
the court imposing the new sentence or sentencesnoti
fix a non-parole period but may make a recognizaatEase
order in respect of the new sentence or sentemckethe
outstanding sentence or sentences;

and, in doing so, the court must have regard tadtae period of
imprisonment that the person is liable to serve.
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(3) Where:

(a) a person who is serving or is to serve a ddsmtence or
federal sentences is released on parole or licemder this
Act; and

(b) the person is later sentenced to a term ord@f
imprisonment in respect of one or more State orifbey
offences committed during the parole period omlaze
period; and

(c) under section 19AQ, because of the imposibfotime
sentence or sentences referred to in paragragn (s
subsection called theew sentence or sentenges

(i) the parole order or licence is to be takehdwe been
revoked; and

(ii) the person becomes liable to serve that plagach of
the sentences referred to in paragraph (a) (in this
subsection called theutstanding sentence or
sentencepthat the person had not served at the time of
release;

then:

(d) if one of the outstanding sentences is askfietence or the
unserved part of the outstanding sentence or seggds or
aggregates more than 3 years—the court imposingetive
sentence or sentences must fix a single new navlepar
period in respect of the outstanding sentencerierees;
and

(e) if the unserved part of the outstanding sesgen sentences
is or aggregates 3 years or less—the court impdbmgew
sentence or sentences must not fix a non-paroiedoleut
may make a recognizance release order in respéot of
outstanding sentence or sentences.

(4) Where, but for this subsection, the court widug required by
subsection (1), (2) or (3) to fix a non-parole pdrithe court is not
required to do so if it is satisfied, having regtydhe nature and
circumstances of the offence or offences conceanedto the
antecedents of the offender, that it is not appad@to do so.

(5) Where a court decides, under this section,itli@inappropriate
either to fix a non-parole period, or to make amggzance release
order, the court:

(a) must state its reasons for so deciding; and
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(6)

O

(b) must cause these reasons to be entered iedbels of the
court.

Without limiting, by implication, the applidah of any other
provision of Division 4, sections 19AF, 19AJ andAKSapply,
according to their terms, in relation to the fixiofgnon-parole
periods or the making of recognizance release snader this
section in the same way as they apply to the fixihguch periods
or the making of such orders under Division 4.

Without limiting, by implication, the appligah of any other
provision of Division 4, section 19AH applies, aatiog to its
terms, in relation to the failure to fix, or propeto fix, non-parole
periods or the failure to make, or properly to makeognizance
release orders under this section in the same wayapplies to
such failures in relation to the fixing of suchipéls or the making
of such orders under Division 4.

19AS Court to issue warrant of detention where peson required to

)

serve balance of sentence

Where:

(a) a person who is serving or is to serve a ddmmtence or
federal sentences is released on parole or licemder this
Act; and

(b) under section 19AQ, because of the impositioone or
more federal, State or Territory sentences (inghisection
called thenew sentence or sentenges

(i) that parole order or licence is to be takehdwe been
revoked; and

(ii) the person becomes liable to serve that plagach of
the sentences referred to in paragraph (a) (in this
subsection called theutstanding sentence or
sentencepthat he or she had not served at the time of
release;

then:

(c) the court imposing the new sentence or seegenuist issue
a warrant authorising the person to be detainguligon to
undergo imprisonment for the unserved part of the
outstanding sentence or sentences; and
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(d) the person must begin to serve the unservedpthe
outstanding sentence or of the first to be serfétden
outstanding sentences on the day that the newrsenig or
the new sentences are, imposed; and

(e) the unserved part of the outstanding sentenoéeach of
the outstanding sentences must be served in the @ta
Territory where the new sentence is, or the neviesees
are, imposed.

(2) Where the court fails to issue a warrant un@eagraph (1)(c), the
Director of Public Prosecutions may apply to thairt for such a
warrant.

19AT What happens when later conviction is quashéd

(1) Where:

(a) a person who is serving or is to serve a ddmtence or
sentences of imprisonment is released on pardieenrce
under this Act; and

(b) under section 19AQ, because of the impositioone or
more federal, State or Territory sentences (inghtsection
called thenew sentence or sentenges

(i) that parole order or licence is to be takehawe been
revoked; and

(ii) the person becomes liable to serve that plagach of
the sentences referred to in paragraph (a) (in this
subsection called theutstanding sentence or
sentencepthat he or she had not served at the time of
release;

then:

(c) if the person appeals against the convictioeath
conviction giving rise to a new sentence and isig bail,
pending the hearing of the appeal or appeals:

(i) this Act has effect, pending the hearing alttappeal or
those appeals, as if the revoked order or liceadeniot
been revoked and as if any warrant for the deterdfo
the person issued under section 19AS were of mateff
and

(i) the person must be released from prison erdiy the
person is granted bail; and
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(d) if the appeal court sets aside the conviatioeach of the
convictions and the person concerned is grantdabhail is
extended pending a retrial of the offence or oféanc
concerned:

(i) this Act has effect, or continues to have eff@ending
the completion of the retrial, as if the revokedesror
licence had not been revoked and as if any wafoant
the detention of the person issued under sectid$19
were of no effect; and

(ii) if the person had not already been releasaeh fprison
under paragraph (c), the person is to be releaséiaeo
day the person is granted bail or bail is extended,;

(e) if the conviction or each conviction appeahg@ainst is
guashed on appeal or the person is found, onialretot to
be guilty of the offence or each of the offences:

(i) this Act has effect, or continues to have effas if the
revoked order or licence had not been revoked anfd a
any warrant for the detention of the person issueter
section 19AS were of no effect; and

(i) if the person had not already been releaseah forison
under paragraph (c) or (d), the person must basetk
from prison on the day the conviction or each
conviction is quashed on appeal or the personuisdp
on a retrial not to be guilty of the offence orasftes;
and

(f) if paragraph (c), (d) or (e) applies—the unger part of the
outstanding sentence or sentences shall (excéipe icase of
an outstanding sentence of life imprisonment) bleced by
the period spent in prison after the day the neviesee is or
the new sentences are imposed and before the dhg of
person’s release on bail or, if the person is noketeased,
before the resolution of the appeal.

(2) If the appeal against the conviction or eamtviction giving rise
to a new sentence is unsuccessful, section 19ABapwith
effect from the day the appeal proceedings are teteth as if the
new sentence or new sentences were imposed odaphaty the
court to which the appeal was made.

(3) Nothing in subsection (1) prevents a persomfbeing detained in
prison under any other law.
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19AU Attorney-General may revoke parole order oricence

(1) The Attorney-General may, by instrument inting, revoke a
parole order or licence at any time before theddritie parole
period or licence period:

(a) if the offender has, during that period, fdite comply with
a condition of the order or licence; or
(b) if there are reasonable grounds for suspethiagthe
offender has, during that period, so failed to ctynp
and the instrument of revocation must specify thadition that
was breached or is suspected of having been breéache

(2) Before revoking a parole order or a licenbe, Attorney-General
must, subject to subsection (3), by notice in tfesgribed form,
notify the person to whom the order or licencetesaf:

(a) the condition of the order or licence allegetiave been
breached; and

(b) the fact that the Attorney-General propose®toke the
order or licence at the end of 14 days after thetida notice
is issued unless the person, within that periogegthe
Attorney-General written reasons why the ordeliaarice
should not be revoked and those reasons are addeptae
Attorney-General.

(3) Subsection (2) does not apply where:

(a) the person’s whereabouts are and remain, ragsonable
inquiries on behalf of the Attorney-General, unkmow the
Attorney-General; or

(b) there are circumstances of urgency that, énotbinion of the
Attorney-General, require the parole order or lggeto be
revoked without notice being given to the persan; o

(c) the person has left Australia; or

(d) in the opinion of the Attorney-General it iscessary, in the
interests of the administration of justice, to dexthe parole
order or licence without giving notice to the perso

19AV Arrest of person whose parole order or licene revoked by
Attorney-General

(1) A constable may, without warrant, arrest aspprwhose parole
order or licence has been revoked by the Attornegegal.
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(2) The Attorney-General or the Director of Pulifimsecutions may,
in relation to a person whose parole order or teemas been
revoked by the Attorney-General, apply to a présaiauthority
for a warrant in the form prescribed for the pugsosf this
subsection for the arrest of the person.

(3) A person who is arrested under subsectionr({2), must, as soon
as practicable after that arrest, be brought befqreescribed
authority in the State or Territory in which thegm is arrested.

19AW Where person on parole or licence notified of reacation

(1) Where a prescribed authority before whom ageis brought
under section 19AV because of an order revokingralp order or
licence is satisfied:

(a) that the person is the person named in thategion order;
and

(b) that the person was notified by the Attornesn€ral of the
proposal to make the revocation order; and

(c) that the revocation order is still in force;

the prescribed authority must issue a warranténprescribed
form:

(d) authorising any constable to take the persandpecified
prison in the State or Territory in which the perses
arrested; and

(e) directing that the person be detained in prischat State or
Territory to undergo imprisonment for the unserped of
the sentence, or of each sentence, of imprison(retitis
section called theutstanding sentence or sentengéisat
the person was serving or had yet to serve airtteedf his
or her release; and

(f) subject to subsection (3), fixing a non-panpéziod in
respect of the outstanding sentence or sentences.

(2) If the prescribed authority cannot complet learing under
subsection (1) immediately, the prescribed authonidy issue a
warrant for the remand of the person in custodydpen
completion of the hearing.
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(8) The prescribed authority is not required ¥odinon-parole period
under paragraph (1)(f) if:

(a) the prescribed authority considers it inappete to do so
because of the nature of the breach of the comditd the
order or licence that led to its revocation; or

(b) the unserved part of the outstanding sentensentences is,
or aggregates, 3 months or less.

(4) Where a prescribed authority issues a warthatprescribed
authority must specify in the warrant the particsilaf the
unserved part of each outstanding sentence aadagh-parole
period is fixed, particulars of that period.

(5) A non-parole period fixed under this secti@s leffect as if it had
been fixed by a court in respect of the outstandergence or
sentences and section 19AL applies in relatioh&b hon-parole
period according to its terms.

(6) Where a person brought before a prescribdubaty under
section 19AYV is dealt with in accordance with thestion, the
unserved part of any outstanding sentence or sezgdhat the
person was serving or had yet to serve at thedinhés or her
release, is to be reduced by any period of remaderu
subsection (2).

19AX Where person on parole or licence not notifig of revocation

(1) Where a prescribed authority before whom ageis brought
under section 19AV because of an order revokingralp order or
licence is satisfied that the person so brougtitéegperson named
in that revocation order but is not satisfied tihat person was
notified by the Attorney-General of the proposairtake that
revocation order, the prescribed authority must:

(a) immediately notify the Attorney-General thia¢ iperson has
been brought before that prescribed authority; and

(b) order that the person be detained in custodiy the
Attorney-General orders that the revocation oraer b
rescinded or until the completion of proceedingsain
subsection 19AW(1) as applied by subsection (@hisf
section.
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(6)

Where the Attorney-General is notified thgtesison has been
brought before a particular prescribed authorfig, t
Attorney-General must, as soon as practicablefynibi person, in
writing, of the conditions of the parole order imehce alleged to
have been breached and request that the persohigivar her,
within 14 days of notification of those reasongraten
submission stating why that parole order or licestoguld not have
been revoked.

If, within 14 days of a person receiving nigtition under
subsection (2), the person fails to make a wrisidmmission to the
Attorney-General, the Attorney-General must, a1
practicable after the end of that period, notify grescribed
authority of a decision not to rescind the revamatirder.

If, within 14 days of notification under suloien (2), the person
makes a written submission to the Attorney-Genéhal,
Attorney-General must decide, as soon as practcber
receiving that submission, and on the basis ofghbimission and
any other material the Attorney-General considetset relevant,
whether or not to rescind the revocation orderrandt, as soon as
practicable after so deciding, inform the presatibathority and
the person, in writing, of the decision.

If the prescribed authority is notified of eaision to rescind the
revocation order, the prescribed authority must @diately order
the person to be released from prison.

If the prescribed authority is notified of eaikion not to rescind
the revocation order made in respect of the permdrsection
19AW(1) applies to the person so as to authorisesttue of a
warrant as if the prescribed authority had beeisfsgad of the
matters referred to in paragraphs 19AW(1)(a), (o) @) and
subsections 19AW(3), (4), (5) and (6) apply to thextson
according to their terms.

19AY Appeals in respect of warrants issued underubsection

)

19AW(1) or that subsection as applied

Where a prescribed authority issues a warrargspect of a
person under subsection 19AW(1), or under thatesios as
applied by section 19AX, the person may appeah¢cSupreme
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Court of the State or Territory in which the perseas arrested
against:
(a) the issue of the warrant; or
(b) the calculation, for the purposes of the watrraf the
unserved part of any outstanding sentence; or
(c) the fixing, for the purposes of the warraritamon-parole
period or the refusal to fix such a period.

(2) An appeal may be begun by lodging a noticepgfeal with the
court within 21 days after the day on which theramat to which

the appeal relates was issued.

(3) An appeal is to be by way of rehearing, bet¢burt may have
regard to any evidence given before the prescralogidority.

(4) The court may, on the application of the pemswaking the appeal,
order the release of the person from prison penitieglisposal of
the appeal, on such conditions as the court detesnand, upon
the court’s so doing, the warrant appealed agahmt not, unless
the person breaks a condition of his or her reldasexecuted or
further executed before the appeal is disposed of.

(5) The court must:

(a) if the appeal is against the issue of the avarreither
confirm or revoke the warrant; or

(b) if the appeal is against the calculation &f timserved part of
any outstanding sentence—either confirm the wawanary
the warrant, so far as it relates to that calooitgtas specified
in the order; or

(c) if the appeal is against the fixing of a nargle period or
the refusal to fix such a period—either confirm derrant or
vary the warrant, if it fixes a non-parole periad,specified
in the order.

(6) Where a warrant is revoked under paragrapa)She person to
whom the warrant relates, if the court has notaalyeordered the
person’s release under subsection (4), is to leased from prison

immediately.
(7) In this section:

outstanding sentenchas the same meaning as in section 19AW.
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19AZ Evidence before prescribed authority

(1) A prescribed authority exercising any powearder this Division
may take evidence on oath or affirmation and fat flurpose may
administer an oath or affirmation.

(2) A prescribed authority exercising any powarder this Division
may summon a person to appear before the presailibdrity to
give evidence and to produce such documents aictkarif any)
as are referred to in the summons.

(3) A summons under this section shall be sermglé same manner
as a summons to a witness to appear before aasutnmary
jurisdiction in the State or Territory where thersuons under this
section is issued.

19AZA Disobedience of summons etc.

(1) A person who has been served with a summoappear before a
prescribed authority must not fail to appear inddeece to the
summons.

Penalty: 10 penalty units.

(2) A person who has been served with a summopsotituce a
document or article to a prescribed authority shatlfail to
produce the document or article.

Penalty: 10 penalty units.

(3) A person who appears before a prescribed dtytshall not refuse
to be sworn or make an affirmation or refuse tadpoe documents
or articles, or to answer questions, that he oishequired by the
prescribed authority to produce or answer.

Penalty: 10 penalty units.

(4) Subsections (1), (2) and (3) do not applyé person has a
reasonable excuse.

Note: A defendant bears an evidential burden iatiah to the matter in
subsection (4) (see subsection 13.3(3) ofGhminal Codg.

(5) Subsections (1) and (2) are offences of didbility.

Note: Forstrict liability, see section 6.1 of ti&riminal Code

286

Crimes Act 1914



Sentencing, imprisonment and release of federehdérsPart IB
Conditional release on parole or licenbévision 5

Section 19AZB

19AZB Can person be released on parole or licendeearlier parole
order or licence revoked?

A parole order may be made or a licence gramtegh if a
previous parole order or licence has been revoked.

19AZC Effect of parole order and licence on sentee

(1) Where a parole order is made, or a licengganted, in relation to
a person:

(a) until the parole period or licence period emithout the
parole order or licence being revoked, or untilpkeson is
otherwise discharged from imprisonment, the persaa be
taken to be still under sentence and not to hawedehe
part of any sentence that remained to be servig: at
beginning of the parole period or licence periat a

(b) if the parole period or licence period endéhaut the parole
order or licence being revoked, the person is ttaken to
have served the part of any sentence that reméinieel
served at the beginning of the parole period enlie period
and to have been discharged from imprisonment.

(2) Where a parole order or licence in relatioa fwerson is, under
subsection 19AQ(2) or (4), to be taken to have lveeoked as
from the time immediately before the end of theopaperiod or
licence period, subsection (1) has effect as ifodumle period or
the licence period had not ended without the pavaoler or the
licence being revoked.

19AZD State and Territory laws providing for leaveof absence,
pre-release etc. to apply to federal offenders

(1) A law of a State or Territory providing foifState or Territory
offender to be granted leave of absence from prisctuding
leave of absence granted by order of a court, eppdi a federal
offender who is serving a sentence in that Stateeonitory as if
the federal offender were a State or Territory rodfer serving an
equivalent State or Territory sentence in thateSoatTerritory.

(2) A law of a State or Territory providing foiSaate or Territory
offender imprisoned in that State or Territory torbleased:
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() up to 24 hours before the time at which hibarsentence
would otherwise have ended; or
(b) where the release day falls on a Saturdayna&y or a day
which is a public holiday—on the last day beforetsa day
which is not a Saturday, a Sunday or a public lagtid
applies to a federal offender who is serving aesec# in that State
or Territory as if the federal offender were a Sttt Territory
offender serving an equivalent State or Territ@ytence in that
State or Territory.

(3) A law of a State or Territory providing foiSaate or Territory
offender to be released from prison under a prsass permit
scheme (however called) that is prescribed foptivposes of this
subsection, applies to a federal offender whongsg a sentence
in that State or Territory, subject to any condiigelating to
eligibility to participate that are specified irethegulations that
prescribe that scheme, as if the federal offendeea State or
Territory offender serving an equivalent State errifory sentence
in that State or Territory.

19B Discharge of offenders without proceeding toomviction

(1) Where:
(a) a person is charged before a court with aréadfence or
federal offences; and
(b) the court is satisfied, in respect of thatrglbaor more than
one of those charges, that the charge is proveds lofi the
opinion, having regard to:
(i) the character, antecedents, age, health otaihen
condition of the person;
(ii) the extent (if any) to which the offence isabtrivial
nature; or
(i) the extent (if any) to which the offence we@mmitted
under extenuating circumstances;
that it is inexpedient to inflict any punishmeait,to inflict
any punishment other than a nominal punishmerthatrit is
expedient to release the offender on probation;
the court may, by order:
(c) dismiss the charge or charges in respect aftwthe court is
so satisfied; or
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(d) discharge the person, without proceeding tovition in
respect of any charge referred to in paragraphufmn his or
her giving security, with or without sureties, Bcognizance
or otherwise, to the satisfaction of the courtf thmor she
will comply with the following conditions:

(i) that he or she will be of good behaviour facls period,
not exceeding 3 years, as the court specifiesan th
order;

(ii) that he or she will make such reparationestitution,
or pay such compensation, in respect of the offence
offences concerned (if any), or pay such costespect
of his or her prosecution for the offence or ofiesic
concerned (if any), as the court specifies in ttokeo
(being reparation, restitution, compensation otsctisat
the court is empowered to require the person toenoak
pay):
(A) on or before a date specified in the order; or
(B) in the case of reparation or restitution byywé
money payment or in the case of the payment of
compensation or an amount of costs—by
specified instalments as provided in the order;
and
(iii) that he or she will, during a period, notceeding 2
years, that is specified in the order in accordamitie
subparagraph (i), comply with such other conditifhs
any) as the court thinks fit to specify in the ardehich
conditions may include the condition that the perso
will, during the period so specified, be subjecttte
supervision of a probation officer appointed in
accordance with the order and obey all reasonable
directions of a probation officer so appointed.

(1A) However, the court must not take into accaumder subsection (1)
any form of customary law or cultural practice asason for:

(a) excusing, justifying, authorising, requiringlessening the
seriousness of the criminal behaviour to whichdtience
relates; or

(b) aggravating the seriousness of the criminabb®ur to
which the offence relates.
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(1B) In subsection (1A):

criminal behaviourincludes:

(a) any conduct, omission to act, circumstancesult that is,
or forms part of, a physical element of the offeimce
question; and

(b) any fault element relating to such a physstament.

(2) Where a court proposes to discharge a persparsuance of an
order made under subsection (1), it shall, befaaking the order,
explain or cause to be explained to the persolanguage likely to
be readily understood by him or her:

(a) the purpose and effect of the proposed order;

(b) the consequences that may follow if he orfalig, without
reasonable cause or excuse, to comply with theittons of
the proposed order; and

(c) that any recognizance given in accordance thighorder
may be discharged or varied under section 20AA.

(2A) A person is not to be imprisoned for a fa@ltio pay an amount
required to be paid under an order made undeséuton.

(3) Where a charge or charges against a persorai® dismissed, or a
person is discharged, in pursuance of an order mader
subsection (1):

(a) the person shall have such rights of appethemground that
he or she was not guilty of the offence or offenmmscerned
with which he or she was charged as he or she waud
had if the court had convicted him or her of thieoée or
offences concerned; and

(b) there shall be such rights of appeal in retspkthe manner
in which the person is dealt with for the offencetiences
concerned as there would have been if:

(i) the court had, immediately before so dealintnwaim
or her, convicted him or her of the offence or nffes
concerned; and

(i) the manner in which he or she is dealt witlubeen a
sentence or sentences passed upon that conviction.

(4) Where a person is discharged in pursuanca of@er made under
subsection (1), the court shall, as soon as peditd¢ccause the
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order to be reduced to writing and a copy of tteeoto be given
to, or served on, the person.

20 Conditional release of offenders after conviain

(1) Where a person is convicted of a federal aieor federal
offences, the court before which he or she is aiadimay, if it
thinks fit:

(a) by order, release the person, without passsngence on him
or her, upon his or her giving security, with othvaiut
sureties, by recognizance or otherwise, to thefsation of
the court, that he or she will comply with the doling
conditions:

(i) that he or she will be of good behaviour facls period,
not exceeding 5 years, as the court specifiesan th
order;

(ii) that he or she will make such reparationestitution,
or pay such compensation, in respect of the offence
offences (if any), or pay such costs in respetti®br
her prosecution for the offence or offences (if)aag
the court specifies in the order (being reparation,
restitution, compensation or costs that the caurt i
empowered to require the person to make or pay):

(A) on or before a date specified in the order; or

(B) in the case of reparation or restitution byywé
money payment or in the case of the payment of
compensation or an amount of costs—by
specified instalments as provided in the order;

(i) that he or she will pay to the Commonweadtith
pecuniary penalty (if any) as the court specifiethie
order (being a penalty not exceeding the maximum
amount of the penalty that, in accordance with
subsection (5), the court may specify in respethef
offence or offences) on or before a date specifigtie
order or by specified instalments as provided & th
order; and

(iv) that he or she will, during a period, not ezding 2
years, that is specified in the order, comply veitich
other conditions (if any) as the court thinks ditspecify
in the order, which conditions may include the dbod
that the person will, during the period so spedifige
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subject to the supervision of a probation officer
appointed in accordance with the order and obey all
reasonable directions of a probation officer so
appointed; or
(b) sentence the person to imprisonment in reggfebie offence
or each offence but direct, by order, that the gretse
released, upon giving security of the kind refeteed
paragraph (a) either forthwith or after he or shg $erved a
specified period of imprisonment in respect of thfénce or
those offences that is calculated in accordande wit
subsection 19AF(1).

(2) Where a court proposes to release a persondegy made under
paragraph (1)(a), it shall, before making the ardgplain or cause
to be explained to the person, in language likellge readily
understood by him or her:

(a) the purpose and effect of the proposed order;

(b) the consequences that may follow if he orfaiig, without
reasonable cause or excuse, to comply with theittonsl of
the proposed order; and

(c) that any recognizance given in accordance thighorder
may be discharged or varied under section 20AA.

(2A) A person is not to be imprisoned for a faéluander an order made
under subsection (1), to pay an amount by way dinagion,
restitution or compensation or an amount in respecosts.

(3) Where a person is released in pursuance ofdger made under
subsection (1) without sentence being passed orohhmer, there
shall be such rights of appeal in respect of themarain which the
person is dealt with for the offence or each oféeimcrespect of
which the order is made as there would have bethe imanner in
which he or she is dealt with had been a senteassegl upon his
or her conviction for that offence.

(4) Where an order is made under subsection (f@spect of a person,
the court shall, as soon as practicable, causerties to be reduced
to writing and a copy of the order to be givendoserved on, the
person.

(5) The maximum amount of the penalty that a coay specify in
respect of the offence or each offence in an artedte under
subsection (1) in relation to a person is:
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(&) where the offence is punishable by a fine—atmeunt of the
maximum fine that the court is empowered to impms¢he
person for the offence; or

(b) where the offence is not punishable by a fine:

(i) if the court is not a court of summary juristion—300
penalty units; or

(i) if the court is a court of summary jurisdimti—60
penalty units.

(6) Paragraph (1)(b) does not apply in relatioa tainimum
non-parole offence mentioned in section 19AG, éerafes that
include one or more such minimum non-parole offencéis
subsection has effect despite subsection (1) atibss 19AB,
19AC, 19AE and 19AR (which permit or require a ¢darmake a
recognizance release order in certain circumstances
Note: If the court sentences the person to imprsant for a minimum

non-parole offence, it must fix a non-parole penodler
section 19AG.

20A Failure to comply with condition of dischargeor release

(1) Where a person has been discharged in pursudran order made
under subsection 19B(1), or released in pursuahag order
made under subsection 20(1), and information dsbafore a
magistrate alleging that the person has, withcaggrable cause or
excuse, failed to comply with a condition of theler, the
magistrate may:

(a) issue a summons directing the person to appeax date, at
atime and at a place fixed in the summons, bef@eourt
by which the order was made; or

(b) if the information is laid on oath and the nsagte is of the
opinion that proceedings against the person by sumsm
might not be effective—issue a warrant for the appnsion
of the person.

(1A) Subsection (1) does not apply to a failureatperson to comply
with a condition of an order (other than a failaomstituted by the
commission by the person of an offence) unlesatffoemation is
laid before the end of the period for which thesperis required
by the order to give security to be of good behario
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Where:

(a) a person who is served with a summons issnddru
subsection (1) fails to attend before the couregsired by
the summons; or

(b) a person who has been admitted to bail undesection (4)
fails to attend before the court as required bycthalitions
of his or her bail;

the court may, on proof of the service of the sumsnor of the
admission of the person to bail, as the case maig$fige a warrant
for the apprehension of the person.

A warrant issued under subsection (1) or (&)Isauthorize the
apprehension of the person, the bringing of thegebefore the
court as soon as practicable after his or her &gmston and the
detention of the person in custody until he oristreleased by
order of the court or in accordance with subsedé)n

Where a person is apprehended in pursuanaevafrant issued

under subsection (1) or (2) and the court beforighwhe or she is

to be brought is not sitting at the time of hisher arrest, the

person shall be brought before a magistrate, who ma

(a) admit the person to bail, on such recognizéwah or

without sureties) as the magistrate thinks fit andhe
condition that the person appears, on such daseicattime
and at such place as the magistrate specifies;etifat
court; or

(b) direct that the person be kept in custodyccoadance with
the warrant.

Where, in accordance with this section, agergho has been
discharged in pursuance of an order made undeestits 19B(1),
or released in pursuance of an order made undsestibn 20(1),
appears or is brought before the court by whichotider was
made, the court (whether or not constituted byjuldge or
magistrate who made the order), if it is satistteat the person
has, without reasonable cause or excuse, failedrtgply with a
condition of the order, may:
(a) in the case of a person who has been disathémgrirsuance
of an order made under subsection 19B(1):
(i) revoke the order, convict the person of thfemée or
offences in respect of which the order was made and
subject to subsection (6), deal with the persontHat

294

Crimes Act 1914



Sentencing, imprisonment and release of federehdérsPart IB
Conditional release on parole or licenbévision 5

Section 20A

offence or those offences, in any manner in whigloh
she could have been dealt with for that offencthose
offences if the order had not been made; or

(i) take no action; or

(b) in the case of a person who has been reléeagrdsuance of
an order made under paragraph 20(1)(a):

(i) without prejudice to the continuance of thean,
impose a pecuniary penalty not exceeding 10 penalty
units on the person;

(ii) revoke the order and, subject to subsect&ndeal
with the person, for the offence or offences irpees of
which the order was made, in any manner in which he
or she could have been dealt with for that offemrce
those offences if the order had not been made armdt h
she was before the court for sentence in respebtof
offence or offences; or

(iii) take no action; or

(c) in the case of a person who has been reldnsad order

made under paragraph 20(1)(b):

(ia) impose on the person a monetary penalty bfrrare
than $1000; or

(ib) subject to subsection (5A), amend the ordesisto
extend the period for which the person is requiced
give security to be of good behaviour; or

(ic) revoke the order and make an order under
section 20AB; or

(i) revoke the order and deal with the persortlier
offence or offences in respect of which the ordas w
made by ordering that the person be imprisonethfar
part of each sentence of imprisonment fixed under
paragraph 20(1)(b) that the person had not servise: a
time of his or her release; or

(ii) take no action.

(5A) The court may not, under subparagraph (5)))éxtend a period
so that the period as extended would be more theass.

(5B) If a court, under subparagraph (5)(c)(ib) eants an order made in
respect of a person under paragraph 20(1)(b) gtweridy given by
the person under that subsection is, by this sedtiden to be a
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(6)

)

®

security that the person will be of good behavitmurthe period
stated in the order as amended.

Where a person who has been discharged iniguce of an order
made under subsection 19B(1), or released in pocsuaf an
order made under subsection 20(1), is dealt wittetn
subsection (5) for the offence or offences in respéwhich the
order was made, the court, in so dealing with #raqn, shall, in
addition to any other matters that the court carsidhould be
taken into account, take into account:

(a) the fact that the order was made;
(b) anything done under the order; and
(c) any other order made in respect of the offemcafences.

Where a person who has been discharged iniguce of an order
made under subsection 19B(1), or released in pocguaf an
order made under subsection 20(1), is dealt wittetn
subsection (5) for the offence or offences in respéwhich the
order was made, the court may, in addition to degaliith him or
her for that offence or those offences, order &imgtrecognizance
entered into by him or her, or by a surety for linher, shall be
estreated and any other security given by or ipeesof him or
her shall be enforced.

Where a person who has been discharged imnigucs of an order
made under subsection 19B(1), or released in pocguaf an
order made under subsection 20(1), is dealt wittetn
subsection (5) for the offence or offences in respéwhich the
order was made, there shall be such rights of &ppeaspect of
the manner in which the person is dealt with fat thffence or
those offences as there would have been if:

(a) in the case of a person who has been disahangrirsuance
of an order made under subsection 19B(1)—the manner
which he or she is dealt with had been a sentence o
sentences passed upon his or her conviction faofteace;
or

(b) in the case of a person who has been releagrasuance of
an order made under subsection 20(1):

(i) the court had, immediately before so dealiritnvaim
or her, convicted him or her of the offence or offes;
and
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9)

(iiy the manner in which he or she is dealt witlubeen a
sentence or sentences passed upon that conviction.

A pecuniary penalty imposed on a person biygiof
subparagraph (5)(b)(i) shall, for the purposeseflaws of the
Commonwealth, and of the States and Territorietf) mispect to
the enforcement and recovery of fines ordered tpaie by
offenders, be deemed to be a fine imposed on tts@peipon his
or her conviction for an offence against the lavihef
Commonwealth.

20AA Power to discharge or vary conditions of reagnizance

)

&)

®3)

Where a person has entered into a recognizarmasuance of an
order made under subsection 19B(1) or 20(1), artgeofollowing
persons may apply to the court by which the ordes made for
the discharge of the recognizance or for a variaioits terms:

(a) an authorized person;

(b) the person who entered into the recognizance;

(c) asurety for the person who entered into geegnizance;

(d) a probation officer appointed in accordanctnlie order (in
this section referred to agpeobation officel).

Where an application is made under subse¢tipfor the
discharge of a recognizance, the court (whetheobconstituted
by the judge or magistrate who made the order isyance of
which the recognizance was entered into) may,isf $atisfied that
notice as required by subsection (5) or (6) has lggeen and that
the conduct of the person who entered into thegmizance has
been such as to make it unnecessary that he shshdd remain
bound by the recognizance, discharge the recogrezan

Where an application is made under subse¢tipfor a variation
of the terms of a recognizance, the court (whebheot
constituted by the judge or magistrate who madetder in
pursuance of which the recognizance was enterejlimay, if it is
satisfied that notice as required by subsectio(%p) has been
given and it thinks fit to do so, vary the termglué recognizance
in all or any of the following ways:

(a) by extending or reducing the duration of theognizance;

(b) by altering the conditions of the recognizance

(c) by inserting additional conditions in the rgnzance;
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(d) by reducing any liability to make reparatiarrestitution, by
reducing any instalment of any reparation or restit or by
reducing the amount of, or of any instalment of; eosts,
compensation or penalty; or

(e) by altering the manner in which any reparatrestitution,
compensation, costs or penalty, or any instalmeahg
reparation, restitution, compensation, costs oglbgns or
are to be made or paid.

(4) The court shall not extend the duration af@gnizance beyond:

(a) in the case of a recognizance entered inppisuance of an
order made under subsection 19B(1)—the periodyafads
from the date on which the recognizance was eniategdor

(b) in the case of a recognizance entered inpuisuance of an
order made under subsection 20(1)—the period a@dbsy
from the date on which the recognizance was eniated

(5) Where an application is made under subse€liphy an
authorized person, the authorized person shalkcaotce of the
application and the date, time and place fixedtierhearing of the
application, to be served on the person who enietedhe
recognizance in relation to which the applicati®miade and:

(a) if that person has a surety in respect ofélsegnizance—on
the surety; and

(b) if that person has a probation officer in extpof the
recognizance—on the probation officer.

(6) Where an application is made under subse€liphy a person
other than an authorized person, the person makagpplication
shall cause notice of the application, and of thte dtime and place
fixed for the hearing of the application, to bevseron the
Director of Public Prosecutions or, if the DirectdPublic
Prosecutions has not established an office in thi ®r Territory
in which the application is made, on the DirectbLegal Services,
in that State or Territory, in the Attorney-Gen&r@epartment,
and:

(a) if the application is made by the person whigeed into the
recognizance and that person has a surety—on thg/su

(b) if the application is made by a surety in exdf the
recognizance—on the person who entered into the
recognizance; or
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(c) if the application is made by a probation a#fiin respect of
the recognizance—on the person who entered into the
recognizance and, if that person has a suretyspex of the
recognizance, on the surety.

(7) Where notice of an application under subsadfiq is served on a
surety, the surety is entitled to appear on theitgaf the
application and seek to be released from his oliddgitity as a
surety in respect of the recognizance.

(8) Subject to subsections (9) and (10), wheresuttds section a
court varies the terms of a recognizance, a pesanis a surety
in respect of the recognizance, and is not relebgehte court
from his or her liability, continues to be liable @ surety in respect
of the recognizance as so varied.

(9) Where under this section a court varies thegeof a recognizance
in respect of which a person is a surety:

(a) if the recognizance is varied by extendinglitgation—the
surety ceases to be liable after the expiratiah@iperiod for
which he or she agreed to be liable when he obshame a
surety;

(b) if the recognizance is varied by altering adibon—the
surety is not liable in respect of non-complianéththat
condition as altered; and

(c) if the recognizance is altered by the additba condition—
the surety is not liable in respect of non-compawith the
additional condition;

unless he or she agrees to be liable in respegbeatcognizance
as so varied.

(10) Where under this section a court varies ¢nms$ of a recognizance
in respect of which a person is a surety by algeaircondition, the
court shall give directions as to the extent (if)aio which the
surety is to continue to be liable in respect ef¢bndition as it
existed before the alteration, and the surety naes to be liable in
respect of the condition to that extent but notoilise.

(11) Where under this section a court varies ¢hms of a
recognizance:
(a) corresponding variations shall, by force @ Subsection, be
deemed to have been made to the conditions ofrthex m
pursuance of which the recognizance was enteredantl
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(b) section 20A applies to and in relation to dnder, in respect
of acts or things done or omitted to be done dfter
variation, as if references in that section todbeditions of
the order were references to the conditions obtler as so
deemed to be varied.

(12) In this sectiorauthorized persommeans the Attorney-General, the
Director of Public Prosecutions or a person appeaininder
section 69 of thdudiciary Act 19030 prosecute indictable
offences against the laws of the Commonwealth.

20AB Additional sentencing alternatives

(1) Where under the law of a participating State participating
Territory a court is empowered in particular casegass a
sentence or make an order known as a communiticeeswder, a
work order, a sentence of periodic detention, tendance centre
order, a sentence of weekend detention or an a@teedorder, or
to pass or make a similar sentence or order ontaisee or order
that is prescribed for the purposes of this seciiorespect of a
State or Territory offender, such a sentence oeromthy in
corresponding cases be passed or made by thatarcany federal
court in respect of a person convicted beforefitgitmentioned
court, or before that federal court in that Stat&erritory, of a
federal offence.

(1A) Where the law of a participating State oraatigipating Territory
requires that before passing a sentence, or makirggder, of the
kind referred to in subsection (1) a court mugstfirass another
sentence or make another order (whether or nobthat sentence
or other order is suspended upon the making dfitktementioned
sentence or order), then, a court is not requivethre passing or
making that first-mentioned sentence or order apeet of a
person convicted by that court for a federal oféerio pass that
other sentence or make that other order.

(1B) A court is not precluded from passing a secde or making an
order, under subsection (1) only because the t®@ernpowered
under section 20AC, in relation to a person whofaged to
comply with such a sentence or order, to take adtiat is, or may
be, inconsistent with action that, under the lava phrticipating
State or participating Territory, a court of th&&t® or Territory is
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empowered to take for such a failure by a StafEeoritory
offender.

(2) Where a court proposes to pass a sentenoggle an order, under
subsection (1), it shall, before passing the sesten making the
order, explain or cause to be explained to thegpeirs respect of
whom it is proposed to pass the sentence or makertter, in
language likely to be readily understood by hinher:

(a) the purpose and effect of the proposed seatencrder;

(b) the consequences that may follow if he orfalig, without
reasonable cause or excuse, to comply with theosexp
sentence or order or with any requirements madelation
to the proposed sentence or order by or underrthégons
of the laws of the relevant State or Territory thit apply in
relation to the proposed sentence or order byeviofu
subsection (3); and

(c) if the proposed sentence or order may be ok varied
under those provisions—that the proposed sentenceler
may be so revoked or varied.

(3) Where a sentence or order referred to in stiose(1) is passed or
made under that subsection in respect of a pexmwviated in a
State or Territory of a federal offence, the prmns of the laws of
the State or Territory with respect to such a sesger order that
is passed or made under those laws shall, so thioas provisions
are capable of application and are not inconsistithtthe laws of
the Commonwealth, apply, by virtue of this subgettio and in
relation to the sentence or order passed or madgier un
subsection (1).

(4) Where a court passes a sentence, or makasian onder
subsection (1) in respect of a person convicteghasffence
against the law of the Commonwealth, the court alag do all or
any of the following:

(a) impose any fine or other pecuniary penalty tha court is
empowered to impose on the person for the offence;

(b) make any order requiring the person to mafgeanagion or
restitution, or pay compensation, in respect ofaffience
that the court is empowered to make;

(c) make any other order that the court is emped/én make.
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(5) Where a court passes a sentence, or makesian onder
subsection (1) in respect of a person, the cowait,sks soon as
practicable, cause the sentence or order to beeddo writing
and a copy of the sentence or order to be giveortserved on, the
person.

(6) Subsection (1) does not permit a court (inicigch federal court) to
pass a sentence, or make an order, that involtestien or
imprisonment, in respect of the conviction of asperbefore the
court of a minimum non-parole offence mentioned in
section 19AG.

Note: If the court sentences the person to impnsnt for the minimum

non-parole offence, it must fix a non-parole penodler
section 19AG.

20AC Failure to comply with sentence passed, or der made, under
subsection 20AB(1)

(1) In this sectionthe applied provisionsin relation to a sentence
passed or an order made under subsection 20AB&Bnsrthe
provisions of the laws of a State or Territory thpply to and in
relation to the sentence or order by virtue of satisn 20AB(3).

(2) Where a sentence has been passed, or anhaglbeen made,
under subsection 20AB(1) in respect of a personigfiodmation is
laid before a magistrate, whether before or aftereixpiration of
the period for which the sentence or order is terafe or operated,
alleging that the person has, without reasonahleecar excuse,
failed to comply with the sentence or order or veitty
requirements made in relation to the sentencedsrdyy or under
the applied provisions, the magistrate may:

(a) issue a summons directing the person to appeax date, at
atime and at a place fixed in the summons, bef@eourt
by which the sentence was passed or the order ads;mor

(b) if the information is laid on oath and the nsagte is of the
opinion that proceedings against the person by sumsm
might not be effective—issue a warrant for the appnsion
of the person.

(3) Where:
(a) a person who is served with a summons issnddru
subsection (2) fails to attend before the couregsired by
the summons; or
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(4)

®)

(6)

(b) a person who has been admitted to bail undesection (5)
fails to attend before the court as required bycthadition of
his or her bail;

the court may, on proof of the service of the sumsnor of the
admission of the person to bail, as the case maigfige a warrant
for the apprehension of the person.

A warrant issued under subsection (2) or (B)Isauthorize the
apprehension of the person, the bringing of thegrebefore the
court as soon as practicable after his or her &gmston and the
detention of the person in custody until he oristreleased by
order of the court or in accordance with subsectn

Where a person is apprehended in pursuanaevafrant issued
under subsection (2) or (3) and the court beforiglvhe or she is
to be brought is not sitting at the time of hiser arrest, the
person shall be brought before a magistrate, who ma

(a) admit the person to bail, on such recognizéwah or
without sureties) as the magistrate thinks fitftme condition
that the person appears, on such date, at suclatichat
such place as the magistrate specifies, beforecthat; or

(b) direct that the person be kept in custodyceoadance with
the warrant.

Where, in accordance with this section, aqeis respect of
whom a sentence has been passed, or an orderdrambee,
under subsection 20AB(1) appears or is broughtrbdfte court by
which the sentence was passed or the order was itin@deourt
(whether or not constituted by the judge or magistivho passed
the sentence or made the order), if it is satidfied the person has,
without reasonable cause or excuse, failed to cpmijth the
sentence or order or with any requirements madelation to the
sentence or order by or under the applied provssioray:

(a) without prejudice to the continuance of theterce or order,
impose a pecuniary penalty not exceeding 10 penaitg on
the person;

(b) revoke the sentence or order and, subjecilisextion (7),
deal with the person, for the offence in respeatioich the
sentence was passed or the order was made, inamyemin
which he or she could have been dealt with for dffgnce if
the sentence had not been passed or the ordeohhdan
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)

(8)

9)

made and he or she was before the court for semtenc
respect of the offence; or
(c) take no action.

Where a person in respect of whom a senteasdéen passed, or
an order has been made, under subsection 20ABgdEpRis with
under subsection (6) for the offence in respeetiuth the
sentence was passed or the order was made, thein@o dealing
with the person, shall, in addition to any othettars that the
court considers should be taken into account, itstkeaccount:

(a) the fact that the sentence was passed ordee was made;

(b) anything done under the sentence or order; and

(c) any fine or other pecuniary penalty imposed any other
order made, for or in respect of the offence.

Where a person in respect of whom a senteasééen passed, or
an order has been made, under subsection 20ABg&pis with
under subsection (6) for the offence in respeettdth the
sentence was passed or the order was made, tladirbesisuch
rights of appeal in respect of the manner in whitghperson is
dealt with for that offence as there would haventi&e
(a) the court had, immediately before so dealiity m or her,
convicted him or her of the offence; and
(b) the manner in which he or she is dealt witti been a
sentence passed upon that conviction.

Nothing in this section shall be taken to greva sentence passed,
or an order made, under subsection 20AB(1) beingked or
varied under the applied provisions otherwise fioama failure to
comply with the sentence or order or with any regmients made
in relation to the sentence or order by or underagplied
provisions.

(10) A pecuniary penalty imposed on a person byeiof

paragraph (6)(a) shall, for the purposes of thes lafithe
Commonwealth, and of the States and Territorietf) mispect to
the enforcement and recovery of fines ordered tpaie by
offenders, be deemed to be a fine imposed on tts®paipon his
or her conviction for a federal offence.
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Division 6—Unfitness to be tried

20B Consequences of preliminary finding that persounfit to be

1)

)

©)

4

®)

tried

Where, in proceedings for the commitment p&eson for trial of a
federal offence on indictment, being proceedinggibeafter this
section commences, the question of the persomesf to be tried
in respect of the offence, is raised by the prasecuthe person or
the person’s legal representative, the magistrata nefer the
proceedings to the court to which the proceedingslievhave been
referred had the person been committed for trial.

If the court to which the proceedings haverbesderred finds the
person charged to be fit to be tried, the courttrrermsit the
proceedings to the magistrate and proceedingfiéocammitment
must be continued as soon as practicable.

Where a court:

(a) to which proceedings have been referred under
subsection (1); or

(b) before which a person appears in proceedimgsiél of a
federal offence on indictment, being proceedinggibeafter
this section commences;

finds the person charged unfit to be tried, thetcowst determine
whether there has been established a prima ¢asie that the
person committed the offence concerned.

Where a magistrate refers proceedings to & coder

subsection (1), the magistrate may order the pessarged to be
detained in prison or in hospital for so long oasyis reasonably
necessary to allow the court to which the persoeferred to
determine whether it will make an order under satige (2)
remitting the person to the magistrate, an ordeeusection 20BA
dismissing the charge or an order under sectiorB2f#aining the
person in prison or hospital or granting the peisaih

Where a court finds a person, other than aguein respect of
whom proceedings have been referred to it by astragge under
subsection (1), to be unfit to be tried, the conaly order the
person to be detained in prison or hospital fdiosg only as is
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reasonably necessary to allow the court to determimether it

will make an order under section 20BA dismissing¢harge or an
order under section 20BB detaining the personisopror hospital
or granting the person bail.

(6) For the purposes of subsection (3), a primeefzase is established
if there is evidence that would (except for thewinstances by
reason of which the person is unfit to be tried)vie sufficient
grounds to put the person on trial in relationh® offence.

(7) In proceedings to determine whether, for theppses of
subsection (3), a prima faatase has been established:
(a) the person may give evidence or make an umsstatement;
and

(b) the person may raise any defence that cowpesly be
raised if the proceedings were a trial for thaepife; and

(c) the court may seek such other evidence, whetta or in
writing, as it considers likely to assist in detérimg the
matter.

20BA Upon determining prima faciecase, court to dismiss charge or
to determine fitness within 12 months

(1) Where the court determines that there habeen established a
prima faciecase that the person committed the offence, the cou
must, by order, dismiss the charge against thepesd, if the
person is in custody, order the release of theopefrom custody.

(2) Where the court determines that there has bst&blished a prima
faciecase that the person committed the offence, butdbg is of
the opinion, having regard to:

(a) the character, antecedents, age, health acahreemdition of
the person; or
(b) the extent (if any) to which the offence isadtrivial nature;
or
(c) the extent (if any) to which the offence wasnenitted under
extenuating circumstances;
that it is inappropriate to inflict any punishmeoit,to inflict any
punishment other than a nominal punishment, thet coust, by
order, dismiss the charge and, if the person esigtody, order the
release of the person from custody.
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(3) Where the court orders that the person basel®from custody,
the person must be released accordingly.

(4) Where the court determines that there has bsttlished a prima
faciecase that the person committed the offence, butdbg does
not dismiss the charge under subsection (2), tbhe caust, as soon
as practicable after making that first-mentionetéeination,
determine whether, on the balance of probabilittes person will
become fit to be tried, within the period of 12 rtienafter the day
the person was found to be unfit to be tried.

(5) A court must not make a determination undésseuation (4) unless
the court has obtained, and considered, writtesrarevidence
from a duly qualified psychiatrist and one othelydyualified
medical practitioner.

(6) Nothing in subsection (5) prevents a counrfr@btaining written
or oral evidence from such other persons, bodiesganisations
as the court considers appropriate.

20BB Persons found by a court to be likely to batfwithin 12
months

(1) Where a court determines, under subsectiorA2dBthat a person
charged with a federal offence who was found unfhe tried will
become fit to be tried within a period of 12 mond#fier that
finding, the court must, at the time of making tdatermination,
also determine:

(&) whether the person is suffering from a meiitedss, or a
mental condition, for which treatment is availaine
hospital; and

(b) if so—whether the person objects to beingidethin a
hospital.

(2) Where a court has made a determination undegestion (1), the
court must:

(a) where the court has determined that the passsuiffering
from a mental iliness, or a mental condition, fdrieh
treatment is available in a hospital and that #rs@n does
not object to being detained in a hospital—ordat the
person be taken to and detained in a hospitamtirte to
be detained in a hospital, as the case requires; or

(b) otherwise:
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(i) order that the person be taken to and detaimadplace
other than a hospital (including a prison); or
(i) grant the person bail on condition that tleeqon live at
an address or in a place specified by the court;
for a period ending:
(c) when the person becomes fit to be tried; or
(d) when, as soon as practicable after the erldeoi2 months
referred to in subsection (1), the court makesrderaunder
subsection 20BC(2) or (5) as applied under sulmedt);

whichever happens first.

(3) Where a court determines, under subsectiorA2dBthat a person
charged with a federal offence who was found unfte tried will
become fit to be tried within 12 months after tfiadling then, if
the person becomes fit within that period:

(a) if the person had been indicted on the chbejere being
found unfit—the proceedings on the indictment niest
continued as soon as practicable; and

(b) if proceedings for the commitment of the perkad been
referred to the court under section 20B—those Eoicgys
must be continued as soon as practicable as iftthéynot
been so referred.

(4) Where a court determines, under subsectiorA2dBthat a person
who was found unfit to be tried will become fitlte tried, within
12 months after that finding but the person dogedroome fit
within that period, then, at the end of that perubsections
20BC(2) and (5) apply as if the court had originalétermined, at
that time, that the person would not become fligdried and had
made, under subsection 20BC(1), a further deteiomaf the
kind that it made under subsection (1) of thisisect

(5) Where subsections 20BC(2) and (5) apply iati@h to a person in
the circumstances set out in subsection (4), then:

(a) in an order under subsection 20BC(2) as sbempiine court
must, in fixing the period of detention, have reger any
period of detention already served under paragf2){h) or
(b) of this section; and

(b) in an order under subsection 20BC(5) as stieapthe court
must:
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(i) inthe case of a person already on bail—orufelieu of
the person’s release from custody, the continuahce
the person’s release on bail; and

(ii) in fixing the period of the person’s reledse which
conditions apply, have regard to any period of iol&ne
already served under paragraph (2)(a) or (b) of thi
section.

(6) Where a court determines, under subsectiorA2dBthat a person
who was found unfit to be tried will become fitlie tried within
12 months after that finding but the person dogedroome fit
within that period, the finding that there is, tre talance of
probabilities, a prima faciease for the commission of the offence
charged acts as a stay against any proceedingaydurther
proceedings, against the person in respect offfeace.

20BC Persons found by a court not to be likely tbe fit within 12
months

(1) Where a court determines, under section 20B&t,a person who
was found unfit to be tried will not become fithie tried within 12
months after that finding, the court must, at theetof making that
determination, also determine:

(&) whether the person is suffering from a meifitadss, or a
mental condition, for which treatment is availaia
hospital; and

(b) if so—whether the person objects to beingidethin a
hospital.

(2) Where a court has made a determination undegestion (1), the
court must:

(a) if the court has determined that the persauffering from a
mental illness, or a mental condition, for whichattment is
available in a hospital and that the person doesbject to
being detained in a hospital—order that the pebsotaken
to and detained in a hospital, or continue to lieided in a
hospital, as the case requires; or

(b) otherwise—order that the person be detainedglace other
than a hospital, including a prison;

for a period specified in the order, not exceedigmaximum
period of imprisonment that could have been impadktw person
had been convicted of the offence charged.
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©)

4

®)

(6)

The Attorney-General may, at any time, by oidenriting, vary
the hospital or other place of detention at whigleeson is
detained under this section.

Where, for urgent medical or security reasdrizecomes
necessary to do so, an officer of the State oritbeyrin which a
person is detained under this section may varpdspital or other
place of detention of that person but, where tfieefdoes so, the
officer must forthwith notify the Attorney-Genera, writing, of
the variation and of the reasons for the variation.

Despite subsection (2), the court may, ifie tourt’s opinion it is
more appropriate to do so than to make an ordegrund
subsection (2), order the person’s release frortodyither
absolutely or subject to conditions to apply foctsperiod as the
court specifies in the order, not exceeding 3 years

The conditions may include:

(a) a condition that the person remain in the ocheeresponsible
person nominated in the order; and

(b) a condition that the person attend upon agpen®minated,
or at a place specified, in the order for assestofahe
person’s mental illness, mental condition or igeilial
disability and, where appropriate, for treatment a

(c) any other condition that the court thinks fit.

(7) Where a person has been released from custdigjgct to

conditions, the person or the Director of Publiog&cutions may,
at any time, apply to the court to vary those cbods.

(8) Where a court determines, under subsectiorA2dBthat a person

who was found unfit to be tried will not becometéitbe tried,
within 12 months after the finding, the finding thiaere is, on the
balance of probabilities, a prima facase for the commission of
the offence charged acts as a stay against angguogs, or any
further proceedings, against the person, in resgdbe offence.

20BD Review by Attorney-General

(1) Where a court makes an order under subse2@B(2), the

Attorney-General must, at least once in each pafd@months
after the day the person is detained under the ocdasider
whether or not the person should be released fretantion.
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(2) In considering whether the person should lEased from
detention the Attorney-General:
(&) must obtain and consider:
(i) areport from a duly qualified psychiatrist or
psychologist; and
(i) areport from another duly qualified medical
practitioner; and
(b) may obtain and consider such other reporteeas
Attorney-General considers necessary; and
(c) must take into account any representationserathe
Attorney-General by the person or on the persoetsal.

20BE Attorney-General may order release

(1) The Attorney-General may, after consideringamsubsection
20BD(1) whether or not the person should be retb&sen
detention, order that the person be released fetention.

(2) The Attorney-General must not order a perscglsase from
detention unless the Attorney-General is satistied the person is
not a threat or danger either to himself or hersetb the
community.

(3) An order:

(&) must be in writing; and

(b) remains in force for such period as is spedifn the order
(being a period equal to the balance of the pdn@d by the
court for detention under subsection 20BC(2)) orafperiod
of 5 years, whichever is the lesser; and

(c) is subject to such conditions (if any) asspecified in the
order.

(4) Without limiting the generality of paragra@)(c), the conditions
that may be specified in the order may includeatny of the
following:

(a) a condition that the person reside at an addspecified in
the order;

(b) a condition that the person present himselfasself for such
medical or psychiatric treatment as is specifietheorder at
such times as are specified in the order;
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(c) a condition that the person undertake suchcakdr mental
health therapy as is specified in the order;

(d) a condition that the person undertake suctakamcational
or educational counselling as is specified in trdeg

(e) a condition that the person participate irhguograms
relating to financial management, behaviour modifan or
inter-personal relationships as are specified énattder.

20BF Release order may be revoked

(1) The Attorney-General may, by instrument inting, revoke an
order made under subsection 20BE(1) (in this sed#dled a
release orderat any time while that release order remain®iod:

(a) if the person concerned has, during that defailed,
without reasonable excuse, to comply with a cooditf the
order; or

(b) if there are reasonable grounds for suspedttiagthe person
has, during that period, failed, without reasonaxeuse, so
to comply;

and, where the Attorney-General does so, the imsni of
revocation must specify the condition of the orttiat the person
has breached or is suspected of having breached.

(2) Before revoking a release order, the Attor@anreral must make
all such enquiries and call for all such reportar@sreasonably
necessary for the purpose of determining whetteer th
circumstances referred to in paragraph (1)(a) pagiply.

(3) Where a release order in relation to a peisoevoked:
(a) a constable may arrest the person withoutamgror
(b) the Attorney-General or the Director of Pulitimsecutions

may apply to a prescribed authority for a warranttiie
arrest of the person.

(4) A person who is arrested under subsectiom{8t, as soon as
practicable after that arrest, be brought befqueeacribed
authority in the State or Territory in which thegm is arrested.

(5) Subject to subsection (6), where a prescrégtiority in a State or
Territory before whom a person is brought undeseation (4) is
satisfied that:
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(a) the person is the person named in the instiunegoking the
release order; and

(b) the release order has been revoked and tbheagon is still
in force;

the prescribed authority must issue a warrant:

(c) authorising any constable to take the pereandpecified
prison or hospital in the State or Territory; and

(d) directing that the person be detained in prizoin hospital
in that State or Territory for such part of theipérfixed by
the court to be the period of detention under sttirse
20BC(2) as had not elapsed at the time of the ngabdrthe
release order.

(6) If the prescribed authority in the State orrifery before whom
the person is brought under subsection (4) caroroptete the
hearing under subsection (5) immediately, the pifesd authority
may issue a warrant for the remand of the persangrison or
hospital in the State or Territory pending comletof the
hearing.

(7) The Attorney-General may, at any time, by oidewriting, vary
the prison or hospital at which a person is dethingder this
section.

(8) Where for urgent medical or security reasoh®@comes necessary
to do so, an officer of the State or Territory ihigh a person is
detained may vary the prison or hospital at whighgerson is
detained but, where the officer does so, the afficast forthwith
notify the Attorney-General, in writing, of the vation and of the
reasons for that variation.

20BG Attorney-General to review detention of persios taken back
into detention

(1) Where, under subsection 20BF(5), a prescréudority directs
that a person be detained in prison or in a hdsfit@
Attorney-General must, as soon as practicable #ieeperson is so
detained, consider (in this section calledittigal consideration)
whether or not the person should be released fetention and
must, while the person is in detention, reconsidemrmatter at least
once in each period of 6 months after the initeaisideration.
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(2) Subsection 20BD(2) and, subject to the modliftn set out in
subsection (3), section 20BE, apply in relatioandnitial
consideration and to any reconsideration underesiiios (1).

(3) For the purposes of applying section 20BEssation 20BE(1)
has effect as if the reference in that subsecticgubsection
20BD(1) were a reference to subsection (1) ofgbigion.

20BH State or Territory mental health authoritiesto be notified of
certain releases

Where a person detained by authority of an andder subsection
20BC(2) or a warrant under subsection 20BF(5) fepecified
period in a State or Territory is due to be relddsecause the
period of that person’s detention has ended, therd¢y-General
must notify the mental health authorities of that&or Territory of
the proposed release of the person.

20BI Appeals against some Victorian jury findingsof unfitness to be
tried

(1) This section applies if:
(a) in proceedings for a federal offence in thialMivision of
the Supreme Court of Victoria or in the County Gair
Victoria, a question arises whether the accuséttis stand
trial; and
(b) ajury finds that the accused is unfit.

Right to appeal

(2) The accused may appeal to the Court of AppEdlictoria against
the finding:

(a) on a ground involving only one or more questiof law
alone; or

(b) on a ground involving one or more questiontaof alone, or
one or more questions of mixed law and fact, ifjtitge
before whom the accused came for trial certifiesgtound
is fit for appeal; or

(c) on any ground if the Court of Appeal givesviea
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Decision on appeal

(3) The Court of Appeal must allow the appeah# tourt thinks that:

(a) the finding should be set aside becauseuniisasonable or
cannot be supported having regard to the evidece;

(b) the order of the Supreme Court or County Cgiwing effect
to the finding should be set aside because of agvro
decision on a question of law; or

(c) there was a miscarriage of justice.
(4) Otherwise, the Court of Appeal must dismissdppeal.

(5) Despite subsection (3), the Court of Appeay miamiss the appeal
if the Court of Appeal thinks that no substantigcarriage of
justice has occurred.

Consequences if appeal allowed

(6) If the Court of Appeal allows the appeal:
(a) the accused may be tried for the federal cfeand

(b) the Court of Appeal may make orders for thetady or bail
of the accused.

Rules of court

(7) Rules of court for the Court of Appeal of \Gda may make
provision relating to appeals under subsectiora(®) proceedings
relating to orders under paragraph (6)(b).

Relationship with the rest of this Division

(8) This Division has effect subject to this sewti
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20BJ Acquittal where person mentally ill

1)

)

®)

(4)

®)

(6)

Where a person has been charged with a fedéesice on
indictment and the person is acquitted becausecotahillness at
the time of the offence, the court must order thatperson be
detained in safe custody in prison or in a hospaah period
specified in the order, not exceeding the maximeniogl of
imprisonment that could have been imposed if thegehad been
convicted of the offence charged.

The Attorney-General may, at any time, by oidewriting, vary
the prison or hospital at which a person is dethineder
subsection (1).

Where, for urgent medical or security reasbbhgecomes necessary
to do so, an officer of the State or Territory ihigh a person is
detained under this section may vary the prisdmospital at

which the person is detained but, where the offilmars so, the
officer must forthwith notify the Attorney-Genera, writing, of

the variation and of the reasons for the variation.

Despite subsection (1), the court may, ithe tourt’s opinion it is
more appropriate to do so than to make an ordegrund
subsection (1), order the person’s release frortodyither
absolutely or subject to conditions to apply foctsperiod as the
court specifies in the order, not exceeding 3 years

The conditions may include:

(a) a condition that the person remain in the ol eresponsible
person nominated in the order; and

(b) a condition that the person attend upon agpeneminated,
or at a place specified, in the order for assessofahe
person’s mental iliness, mental condition or irgeilal
disability and, where appropriate, for treatment.

Where a person has been released from custdijgct to
conditions, the person or the Director of Publiog&cutions may,
at any time, apply to the court to vary those ctbods.
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20BK Review by Attorney-General

(1) Where, under subsection 20BJ(1), a court srtfeat a person be
detained in safe custody in prison or in a hospied
Attorney-General must, as soon as practicable #feeperson is so
detained, consider (in this section calledittigal consideration
whether or not the person should be released fetention and
must, while the person is in detention, reconsidematter at least
once in each period of 6 months after the inittaisideration.

(2) In considering whether a person should beaselé from custody
the Attorney-General:
(a) must obtain and consider:
(i) areport from a duly qualified psychiatrist or
psychologist; and
(i) areport from another duly qualified medical
practitioner; and
(b) may obtain and consider such other reporteeas
Attorney-General considers necessary; and
(c) must take into account any representationserathe
Attorney-General by the person or on the persoetsal.

20BL Attorney-General may order release

(1) The Attorney-General may, after consideringemsubsection
20BK(1) whether or not the person should be rekbésen
custody, order that the person be released frotodus

(2) The Attorney-General must not order a persoglsase from
detention unless the Attorney-General is satistied the person is
not a threat or danger either to himself or hersetb the
community.

(3) An order:

(&) must be in writing; and

(b) remains in force for such a period as is $mektin the order
(being a period equal to the balance of the pdn@ad by the
court for detention in safe custody under subse@@BJ(1))
or for a period of 5 years, whichever is the lesasd

(c) is subject to such conditions (if any) asspecified in the
order.
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(4) Without limiting the generality of paragra@)(c), the conditions
that may be specified in the order may includeatny of the
following:

(a) a condition that the person reside at an addspecified in
the order;

(b) a condition that the person present himselfasself for such
medical or psychiatric treatment as is specifiethenorder at
such times and places as are specified in the;order

(c) a condition that the person undertake suchcakdr mental
health therapy as is specified in the order;

(d) a condition that the person undertake suctakamcational
or educational counselling as is specified in titeg

(e) a condition that the person participate irhguograms
relating to financial management, behaviour modtfan or
inter-personal relationships as are specified énattder.

20BM Release order may be revoked

(1) The Attorney-General may, by instrument inting, revoke an
order made under subsection 20BL(1) (in this sacatadled a
release orderat any time while that release order remain®ind:

(a) if the person concerned has, during that defailed,
without reasonable excuse, to comply with a cooditf the
order; or

(b) if there are reasonable grounds for suspedttiagthe person
has, during that period, failed, without reasonaxeuse, so
to comply;

and, where the Attorney-General does so, the imetni of
revocation must specify the condition of the ortthait the person
has breached or is suspected of having breached.

(2) Before revoking a release order, the Attor@®nreral must make
all such enquiries and call for all such reportar@sreasonably
necessary for the purpose of determining whetteer th
circumstances referred to in paragraph (1)(a) pagiply.

(8) Where a release order in relation to a peisoevoked:
(a) a constable may arrest the person withoutamgror
(b) the Attorney-General or the Director of Pulitimsecutions
may apply to a prescribed authority for a warranttiie
arrest of the person.
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(4) A person who is arrested under subsectiom{8t, as soon as
practicable after that arrest, be brought befqueeacribed
authority in the State or Territory in which thegen is arrested.

(5) Subject to subsection (6), where a prescréagtority in a State or
Territory before whom a person is brought undeseation (4) is
satisfied that:

(a) the person is the person named in the instiunegoking the
release order; and

(b) the release order has been revoked and tbeaton is still
in force;

the prescribed authority may issue a warrant:

(c) authorising any constable to take the pereandpecified
prison or hospital in the State or Territory; and

(d) directing that the person be detained in prisoin hospital
in the State or Territory for such part of the pdriixed by
the court to be the period of detention in saféanysunder
subsection 20BJ(1) as had not elapsed at the fiithe o
making of the release order.

(6) If the prescribed authority in the State orrifery before whom
the person is brought under subsection (4) caroroptete the
hearing under subsection (5) immediately, the pitesd authority
may issue a warrant for the remand of the persangrison or
hospital in the State or Territory pending completof the
hearing.

(7) The Attorney-General may, at any time, by oidewriting, vary
the prison or hospital at which a person is dethingder this
section.

(8) Where, for urgent medical or security reasbhecomes necessary
to do so, an officer of the State or Territory ihigh the person is
detained may vary the prison or hospital at whighgerson is
detained but, where the officer does so, the affivest forthwith
notify the Attorney-General, in writing, of the vation and of the
reasons for that variation.
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20BN Attorney-General to review detention of persas taken back

1)

&)

3

into detention

Where, under subsection 20BM(5), a prescréagtiority directs
that a person be detained in prison or in a hdspita
Attorney-General must, as soon as practicable #ieeperson is so
detained, consider (in this section calledittigal consideration
whether or not the person should be released fetention and
must, while the person is in detention, reconsidemrmatter at least
once in each period of 6 months after the inittaisideration.

Subsection 20BK(2) and, subject to the modifan in
subsection (3), section 20BL, apply in relatiomitoinitial
consideration and a reconsideration under subse(tjo

For the purposes of applying section 20BL ssakion 20BL(1)
has effect as if the reference in that subsecticubsection
20BK(1) were a reference to subsection (1) of seition.

20BP State or Territory authorities to be notifiedof certain releases

Where a person detained by authority of an andder subsection
20BJ(1) or a warrant under subsection 20BM(5) fepecified
period in a State or Territory is due to be relddsecause the
period of the person’s detention has ended, theridly-General
must notify the mental health authorities of thigt& or Territory
of the proposed release of the person.
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Division 8—Summary disposition of persons suffering
from mental iliness or intellectual disability

20BQ Person suffering from mental iliness or intééctual disability

(1) Where, in proceedings in a State or Territoefore a court of
summary jurisdiction in respect of a federal offgnit appears to
the court:

(a) that the person charged is suffering from ataidliness
within the meaning of the civil law of the StateTarritory
or is suffering from an intellectual disability; @&n

(b) that, on an outline of the facts alleged ia pinoceedings, or
such other evidence as the court considers releivawuld
be more appropriate to deal with the person urtdsr t
Division than otherwise in accordance with law;

the court may, by order:

(c) dismiss the charge and discharge the person:

(i) into the care of a responsible person, undamthlly, or
subject to conditions, for a specified period tthag¢s not
exceed 3 years; or

(ii) on condition that the person attend on anopeson, or
at a place, specified by the court for an assestsafien
the first-mentioned person’s mental condition,ar f
treatment, or both, but so that the total periadafbich
the person is required to attend on that otheropeos at
that place does not exceed 3 years; or

(iif) unconditionally; or

(d) do one or more of the following:

(i) adjourn the proceedings;

(i) remand the person on bail;

(iii) make any other order that the court conssder
appropriate.

(2) Where a court makes an order under paragrgft) (n respect of
a person and a federal offence with which the perss been
charged, the order acts as a stay against anyquhiocgs, or any
further proceedings, against the person in resgdbe offence.
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(3) Where a court makes an order under subse(@)an respect of a
person and a federal offence with which the petsambeen
charged, the court must not make an order undéoeet9B, 20,
20AB or 21B in respect of the person in respecthefoffence.

20BR Means by which court may be informed

For the purposes of this Division, a court of suery jurisdiction
may inform itself as the court thinks fit, but reat as to require the
person charged to incriminate himself or herself.
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Division 9—Sentencing alternatives for persons sudfing
from mental iliness or intellectual disability

20BS Hospital orders

(1) Where a person is convicted in a State orifbeyr on indictment,
of a federal offence and the court before whichpileson is
convicted is satisfied that:

(a) the person is suffering from a mental illne#hin the
meaning of the civil law of that State or Territpand
(b) the iliness contributed to the commissionha dffence by
the person; and
(c) appropriate treatment for the person is akbglen a hospital
in that State or Territory; and
(d) the proposed treatment cannot be providedegérson
other than as an inmate of a hospital in the Stafieerritory;
the court may, without passing sentence on thepermsake an
order (in this section calledreospital ordej that the person be
detained in a hospital specified in the order fpedod specified in
the order for the purposes of receiving treatmpat#ied in the
order.

(2) A court must not make a hospital order unlbasfor the mental
illness of the person, the court would have sertgmice person to
a term of imprisonment.

(3) A court must not specify a period of detentiom hospital that is
longer than the period of imprisonment to which pleeson would
have been sentenced had the hospital order notrhaée.

(4) Where the court orders a person to be detaimacospital for a
specified period, the court may fix a lesser penbdetention
during which the person is not to be eligible taéleased from the
hospital.

(5) Before reaching an opinion on the mattersifipdadn
subsection (1) in relation to a person, the cowstobtain and
consider the reports of 2 duly qualified psychggriwith
experience in the diagnosis and treatment of mdiriass.
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(6) A court may make a hospital order in respéet person even if
the person is serving a federal sentence at treewihen, under the
order, the person is to begin to be detained ipitedsand, where a
hospital order is made in such circumstances:

(a) the hospital order is sufficient authority fbe person to be
detained outside the prison during the period wbliantary
hospitalisation under the order; and

(b) the person is to be treated, for the purposésat sentence,
as serving that sentence during the period of imalky
hospitalisation under the order; and

(c) if the person is still liable to serve a pafrthat sentence
when the hospital order ends or is dischargedpéhgon is to
be returned for that purpose to the prison whererlghe was
serving that sentence before the making of therorde

(7) Subsection (4) does not enable a court, irtdse of a person who
is serving a federal sentence at the time whehabkpital order
begins, to fix a lesser period of detention ending:

(a) if a non-parole period has been fixed in respéthe
sentence—before the end of that non-parole pesiod;
(b) otherwise—before the end of that sentence.

20BT Lesser periods of imprisonment fixed under hgpital orders

(1) Where a lesser period of detention is fixedersubsection
20BS(4) in relation to a person detained in hospitder a
hospital order, the Attorney-General must, at the &f the lesser
period, obtain and consider the reports of 2 dulglifjed
psychiatrists with experience in the diagnosis taeatment of
mental illness so as to determine whether or ncglease the
person from the detention.

(2) Unless:

(a) either of the reports of the psychiatristoramends that the
person not be released because of a continuingfoeed
hospital treatment; or

(b) the person continues, at the end of the |gssdod of
detention, to be required to serve a federal seateh
imprisonment that the person was serving at the timen
the hospital order began;
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the Attorney-General must order the person to keased on such
conditions (including conditions relating to releasto the care of
another person specified in the order) for theraadaof the period
of the hospital order as the Attorney-General abersi appropriate
having regard to the reports and to such otheramsa#ts he or she
considers relevant.

(3) Sections 20BM and 20BN apply in relation fpesson released
from involuntary hospitalisation by order under settion (2) as
if:

(a) the order under that subsection were a rel@alss made
under subsection 20BL(1); and

(b) the references in each of those sectionstenten in a
prison or a hospital were references only to deienh a
hospital; and

(c) the reference in subsection 20BM(5) to thequkof
detention in safe custody under subsection 20Bu¢i¢ a
reference to the period of detention in a hosgipekified in
the order under subsection 20BS(1).

20BU Discharge of hospital orders

(1) Where a person is subject to a hospital otterperson or the
Director of Public Prosecutions may, at any timelevthe order is
in force, apply to the court that imposed the otdatischarge the
order and to impose such other sentence as thetbimks
appropriate, being a sentence that could have ingewsed when
the order was made.

(2) The court must not discharge a hospital outhdess the court is
satisfied:
(a) that the person has sufficiently recoveredhfroental illness
no longer to require involuntary hospitalisation; o
(b) that the mental illness will not respond aspend further to
hospital treatment.

(3) Where the court discharges a hospital orddrigposes another
sentence instead of the order:
(a) the new sentence must commence on the date of
commencement of the order; and
(b) the length of the new sentence must not extleetength of
the order; and
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(c) if the sentence is a sentence of imprisonmehé-person
concerned is to be treated as having served tiabfihe
sentence during which he or she was subject tduntary
hospitalisation.

(4) Before reaching an opinion on the mattersifipdan
subsection (2) in relation to a person, the court:

(&) must obtain and consider the reports of 2 dublified
psychiatrists with experience in the diagnosis taeatment
of mental illness; and

(b) if the person has been released, under se2fiBR, into the
care of another person for the balance of the tedspider—
must obtain and consider the report of that otleesqn; and

(c) may obtain and consider such other informagigiit thinks
relevant.

(5) An application under subsection (1) to thertthat made a
hospital order may be dealt with by that court wker not it is
constituted in the way in which it was constitutdaen the order

was made.

20BV Psychiatric probation orders

(1) Where a person is convicted in a State orifbeyrof a federal
offence and the court is satisfied that:
(a) the person is suffering from a mental illne#hin the
meaning of the civil law of that State or Territpand
(b) the iliness contributed to the commissionhaf bffence by
the person; and
(c) appropriate psychiatric treatment for the peris available
in a hospital or other place in the State or Teryitand
(d) the person consents to the order being made;
the court may, without passing sentence on theopemake an
order (in this section calledpsychiatric probation ordérthat the
person reside at, or attend at, a specified hdgpitther place for
the purpose of receiving that psychiatric treatment

(2) The court must not make an order unless th&opeor the
person’s legal guardian, consents to the proposathtent.
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(8) An order is subject to the following additibcanditions:

(a) that the person will, during such period, exteeding 2
years, as the court specifies in the order, beestibp the
supervision of a probation officer appointed inadance
with the order and obey all reasonable directidres o
probation officer so appointed;

(b) that the person will be of good behaviourdoch period, not
exceeding 5 years, as the court specifies in ttieror

(4) The court may, on the application of the persd the probation
officer appointed to supervise the person or ofpeson in charge
of the hospital or other place where the treatneheing
undertaken, vary the treatment that the persam usitiertake.

20BW Breach of psychiatric probation orders

(1) Where an order has been made under sectiov 208
information is laid before a magistrate, whethdobleor after the
end of the period referred to in paragraph 20B\&Bd¢ (b),
alleging that the person has, without reasonaltasx failed to
comply with a condition of the order, the magistratay:

(a) issue a summons directing the person to appear date,
and at a time and place, fixed in the summons,rbdfe
court by which the order was made; or

(b) if the information is laid on oath and the nisaigte is of the
opinion that proceedings against the person by sumsm
might not be effective—issue a warrant for the sircé the
person.

(2) Where:

(a) a person who is served with a summons issnddru
subsection (1) fails to attend before the couregsired by
the summons; or

(b) a person who has been admitted to bail undesextion (4)
fails to attend before the court as required bycthalitions
of that bail;

the court may issue a warrant for the arrest optrson.

(3) A warrant for the arrest of a person issuedeursubsection (1) or
(2) also authorises the bringing of the personieefioe court as
soon as practicable after the person’s arrestl@ddtention of the
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person in custody until the person is releasedrbgroof the court
or under subsection (4).

(4) Where a person is arrested under a warramdsgnder
subsection (1) or (2) and the court before whighgérson is to be
brought is not sitting at the time of the arrelsg person must be
brought before a magistrate who may:

(a) remand the person to bail on such recognizéwitie or
without sureties) as the magistrate thinks fit andhe
condition that the person appears before the cousuch
date, and at such time and place, as the magispatgfies;
or

(b) direct that the person be kept in custodyceoadance with
the warrant.

20BX Enforcement of psychiatric probation orders

(1) Where a person who is subject to an order useleion 20BV
appears before the court by which the order waseraad the
court is satisfied that the person has, withouaaable excuse,
failed to comply with a condition of the order, tt@urt may:

(a) without prejudice to the continuance of theesy impose a
pecuniary penalty not exceeding 10 penalty unitthen
person; or

(b) discharge the order and make an order undépgse20; or

(c) revoke the order and, subject to subsectiprdgal with the
person for the offence in respect of which the ovas
made, in any way in which the person could have hisalt
with for that offence if the order had not been madd the
person was before the court for sentence in resgebe
offence; or

(d) take no action.

(2) Where a person who is subject to an order uselion 20BV is
dealt with under subsection (1) for the offencesspect of which
the order was made, the court must, in so dealitigtive person,
in addition to any other matters, take into account

(a) the fact that the order was made; and
(b) anything done under the order; and
(c) any other order made in respect of the offence
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3

(4)

Where a person who has been released in aromedvith an order
under section 20BV is dealt with under subsectigrfdr the
offence in respect of which the order was madep#rson has
such rights of appeal in respect of the way in Whie person was
dealt with for that offence as the person wouldehi&v
(a) the court had, immediately before so dealiith e person,
convicted the person of the offence; and

(b) the manner in which the person is dealt wét heen a
sentence passed upon that conviction.

A pecuniary penalty imposed on a person updesigraph (1)(a) is
to be treated, for the purposes of the laws ofdbmmonwealth,
and of the States and Territories, with respethécenforcement
and recovery of fines ordered to be paid by offesdas a fine
imposed on the person because of the person’satmvior an
offence against a law of the Commonwealth.

20BY Program probation orders

)

&)

Where a person is convicted in a State orifbeyrof a federal
offence and the court before which the person mwicted is
satisfied that:

(a) the person is suffering from an intellectuahdility; and

(b) the disability contributed to the commissidrile offence by
the person; and
(c) an appropriate education program or treatrizeavailable
for the person in that State or Territory;
the court may, without passing sentence on theopemsder that
the person be released, on condition that the pensdertake the
program or treatment specified in the order foeaqu specified in
the order.

Subsections 20BV(2), (3) and (4) and sectROBW and 20BX
apply to a person in respect of whom an order kas Imade under
subsection (1) of this section in the same wayeg apply to a
person in respect of whom an order has been madkr un
subsection 20BV(1) and, for that purpose, referemté¢hose
provisions to treatment have effect as if they weferences to an
education program or treatment of the kind refetoeith

subsection (1) of this section.
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20C Offences by children and young persons

(1) A child or young person who, in a State orrifery, is charged
with or convicted of an offence against a law & th
Commonwealth may be tried, punished or otherwisdt dégth as
if the offence were an offence against a law ofStede or

Territory.

(2) Where a person under the age of 18 yearsigaed of an
offence against a law of the Commonwealth thatisghable by
death, he or she shall not be sentenced to detathéaourt shall
impose such other punishment as the court thitks fi

21B Reparation for offences

(1) Where:

(a) a person is convicted of a federal offence; or

(b) an order is made under section 19B in relaioa federal
offence committed by a person;

the court may, in addition to the penalty, if amyposed upon the
person, order the offender:

(c) to make reparation to the Commonwealth or palalic
authority under the Commonwealth, by way of money
payment or otherwise, in respect of any loss seffeor any
expense incurred, by the Commonwealth or the aityhas
the case may be, by reason of the offence; or

(d) to make reparation to any person, by way of@ygpayment
or otherwise, in respect of any loss suffered leyprson as
a direct result of the offence.

(2) A person is not to be imprisoned for a failtogoay an amount
required to be paid under an order made under stibs€1).

(3) Where:

(a) the court orders a federal offender to makenation to the
Commonwealth, to a public authority of the Commaoalte
or to any other person by way of payment of an amof
money; and
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(b) the clerk, or other appropriate officer, oé ttourt signs a
certificate specifying:
(i) the amount of money to be paid by way of regian;
and
(ii) the identity of the person to whom the amoahimoney
is to be paid; and
(iii) the identity of the person by whom the ambisato be
paid; and
(c) the certificate is filed in a court (which miag the
first-mentioned court) having civil jurisdiction the extent
of the amount to be paid;
the certificate is enforceable in all respects éisad judgment of
the court in which it is filed in favour of the Comonwealth, of
that public authority or of that person.

21D Prerogative of mercy and other Commonwealth las unaffected

(1) Nothing in this Part shall be construed asdfiig the powers
vested in the Governor-General in the exercisé@®Royal
prerogative of mercy.

(2) This Part does not affect the operation of atter law of the
Commonwealth, or of any law in force in a Territorglating to
the release of offenders.

21E Director of Public Prosecutions may appeal agrast reductions
where promised co-operation with law enforcement
agencies refused

(1) Where a federal sentence, or a federal noolgaeriod, is
reduced by the court imposing the sentence ordikie
non-parole period because the offender has undertak
co-operate with law enforcement agencies in prdoged
including confiscation proceedings, relating to affgnce, the
court must:

(a) if the sentence imposed is reduced—specifythgasentence
is being reduced for that reason and state theseathat
would have been imposed but for that reduction; and

(b) if the non-parole period is reduced—specift tine
non-parole period is being reduced for that reaswhstate
what the period would have been but for that radoct
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(2) Where:
(a) afederal sentence is imposed or a federajpaooie period
is fixed; and
(b) the sentence or non-parole period is redueeduse the
offender has undertaken to co-operate with lawreefoent
agencies as described in subsection (1); and
(c) after sentence, the offender, without reaslenakcuse, does
not co-operate in accordance with the undertaking;
the Director of Public Prosecutions may, at anyetimhile the
offender is under sentence, if the Director of RuBlosecutions is
of the opinion that it is in the interests of titkranistration of
justice to do so, appeal against the inadequatlyeaentence or of
the non-parole period.

(3) Where an appeal is begun under this sectiamsafthe inadequacy
of a sentence, or of a non-parole period, thatredsced because
of a person’s undertaking to co-operate with lafoeement
agencies, the court hearing the appeal:

(a) ifitis satisfied that the person has faiedirely to
co-operate in accordance with the undertaking—must
substitute for the reduced sentence or reducegacole
period the sentence, or non-parole period, thaidvoave
been imposed on, or fixed in respect of, the pebadrior
that reduction; and

(b) if it is satisfied that the person has faillegbart to co-operate
in accordance with the undertaking—may substitatete
reduced sentence or reduced non-parole periodasuch
sentence, or such a non-parole period, not excgéalin
length the sentence that could be imposed, ordgheparole
period that could be fixed, under paragraph (ajt tsnks
appropriate.

(4) In subsection (1):

confiscation proceedingsicludes:

(a) proceedings for freezing orders, forfeituréess, pecuniary
penalty orders, literary proceeds orders and riegtgaorders
under théProceeds of Crime Act 2002nd

(b) proceedings for forfeiture orders, pecuniaepgity orders
and restraining orders under tReceeds of Crime Act 1987
and
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(c) proceedings for restraining orders and pecyrpanalty
orders under Part Xl of th€ustoms Act 1901

21F Prescribed authorities and parole officers

(1) Subject to subsection (2), the Governor-Gdmeey arrange with
the Governor of a State, the Australian Capitatiiay Executive,
the Administrator of the Northern Territory or theministrator of
Norfolk Island:

(a) for the performance by persons who hold offise
Magistrates in that State or Territory of the fumes of a
prescribed authority under this Part; and

(b) for the performance by officers of that Statd erritory of
the functions of a parole officer under this Part.

(2) Subsection (1) does not authorise an arrangeofehe kind
referred to in paragraph (1)(a) to be enteredlietween the
Governor-General and the Australian Capital Teryitexecutive
before 1 July 1990.

(3) The Attorney-General may appoint persons appdior engaged
under thePublic Service Act 199® be parole officers for the
purposes of this Part.

(4) Notice of an arrangement under subsectiom{isgt be published
in theGazette

(5) In this section:

Statedoes not include the Australian Capital Territorythe
Northern Territory.

22 Conditions etc. that a court may impose on ceaain offenders

(1) Where a court makes a relevant order or passelgvant sentence
in respect of a person charged with, or convicted o
(a) an offence against a law of the Commonwealidf a
Territory, being an offence that is a serious dsfignce; or
(b) a prescribed offence against a law of the Comaealth or
of a Territory;
it may, at the same time or at a later time, otderperson to do all
or any of the following things:
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(c) to remain in Australia;

(d) to refrain from applying for, or obtaining, Anistralian
passport;

(e) to surrender possession of any Australianguesbeld by
the person.

(2) Subject to subsection (3), an order made usdasection (1) has
effect during such reasonable period as is spddifyethe court in
the order.

(3) The court may, by order, revoke an order mauier
subsection (1) or vary such an order as the ceex §t.

(4) If the court makes an order under subsectipmi( (3), the
Registrar or other appropriate officer of the cpastthe case
requires, must, as soon as practicable, give t&éueetary to the
Department administering thaustralian Passports Act 20@b
copy of the order.

(5) If the court makes an order under paragraje):1

(a) the passport must be given to the Registrattar
appropriate officer of the court; and

(b) the Registrar or officer must cause the pas¢pde kept in
such custody as he or she thinks fit until:

(i) the passport is required to be released under
subsection (6); or

(ii) the passport is cancelled or expires;
whichever happens first.

(6) If a passport surrendered under an order ysalagraph (1)(e) is
in force when that order ceases to have effectpéingon having
the custody of the passport at that time mustherapplication of
the person to whom it was issued, cause it to toerred to that
person.

(7) In this section:

relevant ordermeans an order:
(a) remanding a person, whether on bail or inamystor

(b) suspending the sentence passed on a persarhigpor her
entering into a recognizance; or

(c) releasing the person on conditions under suitose20(1).
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relevant sentenceneans:

(a) a sentence of imprisonment other than a sdggesentence;
or

(b) a sentence under section 20AB.

serious drug offenceneans an offence:
(a) involving, or relating to, controlled substaarand

(b) punishable by a maximum penalty of imprisontien2
years or more.

22A State orders relating to passports

(1) If, under a law of a State, a court makesraeorequiring a person
charged with, or convicted of:

(a) a serious drug offence against a law of thateSor

(b) such other serious offence against a law aff $tate as is
specified in the first-mentioned law;
to surrender possession of any Australian pas$gtutby the
person, the person must surrender the passpdmt tRegistrar, or
other appropriate officer, of the court to be death in
accordance with that law.

(2) In this section:

serious drug offencdnas the same meaning as in section 22.
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Division 1—Introduction

23 Outline of this Part

(1) This Part:

(a) provides for the detention of people arresbed
Commonwealth offences (see Division 2); and

(b) imposes obligations on investigating officiedgelation to:

(i) people arrested for Commonwealth offences; and
(ii) certain other people who are being invesggdair
Commonwealth offences;

(see Division 3).

(2) To avoid doubt, this Part does not confer power to arrest a
person.

(3) To avoid doubt, only a person arrested fooen@onwealth
offence may be detained under this Part.

23A Application of Part

(1) Any law of the Commonwealth in force immedigteefore the
commencement of this Part, and any rule of the comlaw, has
no effect so far as it is inconsistent with thistPa

(2) This Part does not exclude or limit the operabf a law of a State
or Territory so far as it can operate concurrewily this Part.

(3) In subsection (2):

law of a State or Territoryncludes such a law that is given a
particular application by a law of the Commonwealth

(4) Where a law of a State or Territory would, @fieom this
subsection, require the electronic recording offessional
evidence in relation to a Commonwealth offence fivaeor not
expressed as a condition of the admissibility af #vidence), that
requirement ceases to apply on the commencemdhisdfart.
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(5) The provisions of this Part, so far as theytget the individual, are
in addition to, and not in derogation of, any rigghhd freedoms of
the individual under a law of the Commonwealth foa State or
Territory.

(6) If an offence against a law of the Austral@epital Territory is
punishable by imprisonment for a period exceedidgnbnths and
the investigating official concerned is a membesmecial member
of the Australian Federal Police, this Part appieethat offence as
if:

(a) references to Commonwealth offences includéstences to
that offence; and

(b) references to a law of the Commonwealth inetuid
references to a law of that Territory.

23AA How this Part applies to the Antarctic Territories

(1) This Part applies in relation to a persorf & ior she were
arrested on arrival in a State or Territory if:
(a) the person was arrested within the Australiatarctic
Territory or the Territory of Heard Island and Mafadd
Islands; and
(b) the person was brought, while under arreghedState or
Territory; and

(c) this Part applies in the State or Territory.

(2) This Part applies in relation to a persorf &ior she first became
a protected suspect on arrival in a State or Teyrif:

(a) the person was a protected suspect withiAtistralian
Antarctic Territory or the Territory of Heard Iskand
McDonald Islands; and

(b) the person travelled, while a protected suspedthe State or
Territory; and

(c) this Part applies in the State or Territory.

(3) This Part does not otherwise apply within Australian Antarctic
Territory or the Territory of Heard Island and Mafixdd Islands.
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23B Definitions

(1) In this Part:

Aboriginal legal aid organisatiormeans an organisation that
provides legal assistance to Aboriginal personsTandes Strait
Islanders, being an organisation identified inrégulations for the
purposes of this definition.

arrested a person is arrested if:
(a) the person is arrested for a Commonwealtmoéeand
(b) the person’s arrest has not ceased underdidsé3) or (4);
and
(c) the person has not been released.

authorising officer, in relation to an investigating official, means:
(a) if the investigating official is a member @esial member of
the Australian Federal Police—a person for the tirmi@g
holding office or acting as:
(i) the Commissioner; or
(i) a Deputy Commissioner; or
(i) a member or special member of the Austrakaderal
Police who is of the rank of superintendent or biglor
(b) if the investigating official is a member bitpolice force of
a State or Territory—a person for the time beinlgling
office or acting as:
(i) the Commissioner or the person holding eqeinal
rank; or
(ii) an Assistant Commissioner or a person holding
equivalent rank; or
(i) a superintendent or a person holding eq@kakank;
of the police force of that State or Territory.

Commonwealth offenceneans:
(a) an offence against a law of the Commonweattier than an
offence that is a service offence for the purpaddbe
Defence Force Discipline Act 198@r

(b) a State offence that has a federal aspect.

inform, in relation to an investigating official inforngra person
who is under arrest or a protected suspect, megatifg the person:
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(a) in alanguage in which the person is ableotarounicate
with reasonable fluency; and

(b) in a manner that the official has reasonabbeiigds to
believe is a manner that the person can undersiavidg
regard to any apparent disability the person has.

investigating officialmeans:
(&) a member or special member of the AustralieseFal
Police; or
(b) a member of the police force of a State orifaaw; or

(c) a person who holds an office the functions/bich include
the investigation of Commonwealth offences and vgho
empowered by a law of the Commonwealth becaudeeof t
holding of that office to make arrests in respdduzch
offences.

investigation periodneans the investigation period prescribed by
section 23C or 23DB, as the case requires.

judicial officer, in relation to a person who is arrested, means:
(a) a magistrate; or
(b) ajustice of the peace; or
(c) a person authorised to grant bail under tihveotthe State or
Territory in which the person was arrested.

protected suspedtas the meaning given by subsection (2).
guestionhas the meaning given by subsection (6).

serious Commonwealth offenameans a Commonwealth offence
that is punishable by imprisonment for a periodeexting 12
months.

tape recordingneans audio recording, video recording or
recording by other electronic means.

under arrest a person is under arrest if:
(a) the person is arrested for a Commonwealtmoéeand

(b) the person’s arrest has not ceased undercids¢3) or (4),
and

(c) the person has not been released.

(2) A person is @rotected suspedt:
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(a) the person is in the company of an investiggtifficial for
the purpose of being questioned about a Commortwealt
offence; and

(b) the person has not been arrested for the c#feand

(c) one or more of the following applies in redatito the person:

(i) the official believes that there is sufficiemtidence to
establish that the person has committed the offence

(i) the official would not allow the person tcalee if the
person wished to do so;

(i) the official has given the person reasonaipeunds for
believing that the person would not be allowedetve
if he or she wished to do so; and

(d) none of the following applies in relation tetperson:

(i) the official is performing functions in relat to persons
or goods entering Australia, and the official dnes
believe that the person has committed a Commonkwealt
offence;

(i) the official is performing functions in relan to persons
or goods leaving Australia, and the official does n
believe that the person has committed a Commonkwealt
offence;

(i) the official is exercising a power underan of the
Commonwealth to detain and search the person;

(iv) the official is exercising a power under wlaf the
Commonwealth to require the person to provide
information or to answer questions; and

(e) the person has not ceased to be a suspeat unde
subsection (4).

(3) A person ceases, for the purposes of this febe arrested for a
Commonwealth offence if the person is remande@spect of that
offence by a judicial officer otherwise than unday of the
following provisions of the&Service and Execution of Process Act
1992

(a) paragraph 83(3)(b), (4)(b). (8)(a) or (8)(b);
(b) subsection 83(12);

(c) paragraph 83(14)(a);

(d) subparagraph 84(4)(a)(ii) or (6)(a)(i).
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(4) A person ceases, for the purposes of this Rabbe arrested or a
protected suspect if:

(a) an investigating official believes on reasdaapyounds that
the person is voluntarily taking part in covertestigations;
and

(b) those covert investigations are being condlibtethe
official for the purpose of investigating wheth@other
person has been involved in the commission of éanoé or
suspected offence (whether a Commonwealth offencet).

(5) Subsection (4) does not prevent the persan freing re-arrested
or again becoming a protected suspect.

(6) In this Part, a reference to questioning sqer

(a) is areference to questioning the personagying out an
investigation (in which the person participates)investigate
the involvement (if any) of the person in any Commvealth
offence (including an offence for which the pergonot
under arrest); and

(b) does not include a reference to carrying diorensic
procedure on the person under Part ID.
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Division 2—Powers of detention

Note:

The powers in this Division only apply inatbn to people under arrest. They do not
apply in relation to protected suspects.

Subdivision A—Non-terrorism offences

23C Period of investigation if arrested for a norterrorism offence

(1) If a person is arrested for a Commonwealterofé (other than a
terrorism offence), the following provisions apply.
Note: A person would not be arrested for a Commatithveffence if, for

example, the person has been released under Sobhs@df(2)—see
the definition ofarrestedin subsection 23B(1).

(2) The person may, while arrested for the Comneaiil offence, be
detained for the purpose of investigating eithébath of the
following:

(&) whether the person committed the offence;

(b) whether the person committed another Commoltivea
offence that an investigating official reasonahlgects that
the person has committed.

(2A) Subsection (2) ceases to apply at the erbeoinvestigation
period, but that cessation does not affect anyrqibeer to detain
the person.

(3) If the person is not released within the inigedion period, the
person must be brought before a judicial officethimi the
investigation period or, if it is not practicabtedo so within the
investigation period, as soon as practicable #fieend of the
investigation period.

(4) For the purposes of this section, but sulifesubsections (6) and
(7), the investigation period begins when the peisarrested, and
ends at a time thereafter that is reasonable, baweigard to all the
circumstances, but does not extend beyond:

(a) if the person is or appears to be under 1&kamiginal
person or a Torres Strait Islander—2 hours; or
(b) in any other case—4 hours;
after the arrest, unless the period is extendeeérusettion 23DA.
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(5) In ascertaining any period of time for thegmses of this section,
regard shall be had to the number and complexitpaiters being
investigated.

(6) If the person has been arrested more thanwitlog any period of
48 hours, the investigation period for each améstr than the first
is reduced by so much of any of the following pdsi@s occurred
within that 48 hours:

(a) any earlier investigation period or perioddemthis section;

(b) any earlier investigation period or periodsien
section 23DB.

(6A) However, in relation to each first arressrégard subsection (6)
for any later arrest if:

(a) the later arrest is for a Commonwealth offence

(i) that was committed after the end of the petsperiod
of detention under this Part for the first arrest;

(ii) that arose in different circumstances to thoswhich
any Commonwealth offence to which the first arrest
relates arose, and for which new evidence has been
found since the first arrest; and

(b) the person’s questioning associated with aker larrest does
not relate to:

(i) a Commonwealth offence to which the first atre
relates; or

(ii) the circumstances in which such an offence wa
committed.

(7) In ascertaining any period of time for thegmses of
subsection (4) or (6), disregard any reasonable tiaring which
the questioning of the person is suspended, oyee|dor one or
more of the following reasons:

(a) to allow the person to be conveyed from tlee@lat which
the person is arrested to the nearest premisekieth the
investigating official has access to facilities émmplying
with this Part;

(b) to allow the person, or someone else on theopés behalf,
to communicate with a legal practitioner, frienglative,

parent, guardian, interpreter or other person egiged by
this Part;
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(c) to allow such a legal practitioner, friendatae, parent,
guardian, interpreter or other person to arrivihatplace
where the questioning is to take place;

(d) to allow the person to receive medical attamti

(e) because of the person’s intoxication;

(f) to allow for an identification parade to beaarged and
conducted;

(g) to allow the making of an application undectem 3ZQB or
the carrying out of a prescribed procedure within t
meaning of Division 4A of Part 1AA;

(h) to allow the making and disposing of an aggilan under
section 23D, 23WU or 23XB;

(i) to allow a constable to inform the person dttars specified
in section 23WJ;

() to allow the person to rest or recuperate;

(k) to allow a forensic procedure to be carrietl@uthe person
by order of a magistrate under Division 5 of PBxt |

() because section 23XGD applies and the tinte e
disregarded in working out a period of time for fheposes
of that section.

(7A) To avoid doubt, subsection (7) does not pnétiee person being
guestioned during a time covered by a paragraulasection (7),
but if the person is questioned during such a timefime is not to
be disregarded.

Evidentiary provision

(8) In any proceedings, the burden lies on thegwotion to prove
that:
(a) the person was brought before a judicial effis soon as
practicable; or
(b) any particular time was covered by a provisibn
subsection (7).

23D Application may be made for extension of invéigation period

(1) If a person is arrested for a serious Commaifiweffence (other
than a terrorism offence), an investigating officray, at or before
the end of the investigation period, apply to a istagte for an
extension of the investigation period.
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(2) The application must be made before the magestby telephone
or in writing.

(3) Subject to subsection (4), the applicationtnmdude statements
of all of the following:

(a) whether it appears to the investigating ddfithat the person
is under 18;

(b) whether it appears to the investigating offithat the person
is an Aboriginal person or a Torres Strait Islander

(c) the outcome of any previous application urttier section in
relation to the person and the investigation period

(d) the period (if any) by which the investigatipariod has been
reduced under subsection 23C(6);

(e) the total amount of time (if any) that hasrbdisregarded
under subsection 23C(7) in ascertaining the ingattn
period under subsection 23C(4);

(f) the maximum amount of time by which the invgation
period could be extended;

(g) the reasons why the investigating officialibets the
investigation period should be extended;

(h) the period by which the investigating officislieves the
investigation period should be extended.

(4) Subsection (3) does not require any infornmatembe included in
the application if disclosure of that informatianlikely:

(a) to prejudice national security (within the mieg of the
National Security Information (Criminal and Civil
Proceedings) Act 20Q4or

(b) to be protected by public interest immunity; o

(c) to put at risk ongoing operations by law enémnent
agencies or intelligence agencies; or

(d) to put at risk the safety of the communityy kenforcement
officers or intelligence officers.

(5) Before the application is considered by theistaate, the
investigating official:
(&) must:
(i) if the application is to be made in writing—epide a
copy of the application to the person, or to higer
legal representative; or
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(i) otherwise—inform the person, or his or hegdé
representative, of all matters or information ia th
application (other than information of a kind mentd
in subsection (4)); and

(b) must inform the person that he or she, oohiser legal
representative, may make representations to théstretg
about the application.

(6) If the application contains any informationaokind mentioned in
subsection (4), the investigating official may remdt from any
copy of the application that is provided to thesperor to his or
her legal representative.

(7) The person, or his or her legal representathay make
representations to the magistrate about the apiplica

23DA Magistrate may extend investigation period

(1) This section applies if:
(a) aperson is arrested for a serious Commonkweéknce
(other than a terrorism offence); and

(b) an application has been made under subseZ3D(i1) to a
magistrate in respect of the person.

Extension of investigation period

(2) Subject to subsection (3), the magistrate exdgnd the
investigation period, by signed written instrumehsatisfied that:

(a) the offence is a serious Commonwealth offéntger than a
terrorism offence); and

(b) further detention of the person is necessapréserve or
obtain evidence or to complete the investigatida the
offence or into another serious Commonwealth ofeand

(c) the investigation into the offence is beingduocted properly
and without delay; and

(d) the person, or his or her legal representagkiae been given
the opportunity to make representations about the
application.

(3) Subject to subsection (4), the instrument reasbut:
(a) the day and time when the extension was giaatel
(b) the reasons for granting the extension; and
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(c) the terms of the extension.

(4) Subsection (3) does not require any infornmatembe included in
the instrument if disclosure of that informatiorikely:

(a) to prejudice national security (within the mieg of the
National Security Information (Criminal and Civil
Proceedings) Act 2004or

(b) to be protected by public interest immunity; o

(c) to put at risk ongoing operations by law enémnent
agencies or intelligence agencies; or

(d) to put at risk the safety of the communityy kenforcement
officers or intelligence officers.

(5) The magistrate must:
(a) give the investigating official a copy of timstrument as
soon as practicable after signing it; and
(b) if the instrument was made as a result ofggplieation made
by telephone, telex, fax or other electronic meaimgerm
the investigating official of the matters includedhe
instrument.

Note: See section 23E.

(6) The investigating official must:

(a) as soon as practicable after receiving a ofplye instrument
under paragraph (5)(a), give the person, or hisotegal
representative, a copy of it; and

(b) if the instrument was made as a result ofpgplieation made
by telephone, telex, fax or other electronic meaimferm
the person, or his or her legal representativeh@matters
included in the instrument as soon as practicdide being
informed of them under paragraph (5)(b).

(7) The investigation period may be extended fperod not
exceeding 8 hours, and must not be extended manedince.

Subdivision B—Terrorism offences

23DB Period of investigation if arrested for a terorism offence

(1) If a person is arrested for a terrorism offertbe following
provisions apply.
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Note: A person would not be arrested for a ternorigfence if, for example,
the person has been released under subsection-3\&§2)the
definition of arrestedin subsection 23B(1).

(2) The person may, while arrested for the tesroroffence, be
detained for the purpose of investigating eithebath of the
following:

(&) whether the person committed the offence;

(b) whether the person committed another Commoltlvea
offence that an investigating official reasonahlgects that
the person has committed.

(3) Subsection (2) ceases to apply at the enledinvestigation
period, but that cessation does not affect anyrgibeer to detain
the person.

(4) If the person is not released within the inigegion period, the
person must be brought before a judicial officethini the
investigation period or, if it is not practicabtedo so within the
investigation period, as soon as practicable #fieend of the
investigation period.

(5) For the purposes of this section, but sulifesubsections (7) and
(9), the investigation period begins when the peis@rrested, and
ends at a later time that is reasonable, havingrdeip all the
circumstances, but does not extend beyond:

(a) if the person is or appears to be under 1&bkamiginal
person or a Torres Strait Islander—2 hours; or

(b) in any other case—4 hours;
after the arrest, unless the period is extendeérnsettion 23DF.

(6) In ascertaining any period of time for thepases of this section,
regard shall be had to the number and complexityaiters being
investigated.

(7) If the person has been arrested more thanwitlo any period of
48 hours, the investigation period for each améser than the first
is reduced by so much of any of the following pési@s occurred
within that 48 hours:

(a) any earlier investigation period or perioddenthis section;

(b) any earlier investigation period or periodsi@nsection 23C.

(8) However, in relation to each first arrestrégard subsection (7)
for any later arrest if:
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(a) the later arrest is for a Commonwealth offence

(i) that was committed after the end of the petsperiod
of detention under this Part for the first arrest;

(ii) that arose in different circumstances to ghoswhich
any Commonwealth offence to which the first arrest
relates arose, and for which new evidence has been
found since the first arrest; and

(b) the person’s questioning associated with dber larrest does
not relate to:

(i) a Commonwealth offence to which the first atre
relates; or

(ii) the circumstances in which such an offence wa
committed.

(9) In ascertaining any period of time for theposes of
subsection (5) or (7), disregard any reasonable tioring which
the questioning of the person is suspended, oyee|dor one or
more of the following reasons:

(a) to allow the person to be conveyed from tlee@lat which
the person is arrested to the nearest premiseiieth the
investigating official has access to facilities émmplying
with this Part;

(b) to allow the person, or someone else on theopés behalf,
to communicate with a legal practitioner, frienglative,
parent, guardian, interpreter or other person egiged by
this Part;

(c) to allow such a legal practitioner, friendatae, parent,
guardian, interpreter or other person to arrivihatplace
where the questioning is to take place;

(d) to allow the person to receive medical attamti

(e) because of the person’s intoxication;

(f) to allow for an identification parade to beaarged and
conducted;

(g) to allow the making of an application undectem 3ZQB or
the carrying out of a prescribed procedure withim t
meaning of Division 4A of Part IAA;

(h) to allow the making and disposing of an aggilan under
section 23DC, 23DE, 23WU or 23XB;

(i) to allow a constable to inform the person dttars specified
in section 23WJ;
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() to allow the person to rest or recuperate;

(k) to allow a forensic procedure to be carrietd @uthe person
by order of a magistrate under Division 5 of PBxt |

() because section 23XGD applies and the tinte e
disregarded in working out a period of time for fheposes
of that section;

(m) subject to subsection (11), because the tamathin a period

specified under section 23DD, so long as the sissperor
delay in the questioning of the person is reas@nabl

(10) To avoid doubt:

(a) subsection (9) does not prevent the persarglmpiestioned
during a time covered by a paragraph of subse¢@prbut if
the person is questioned during such a time, the i not to
be disregarded; and

(b) a period specified under section 23DD is mte¢rded by any
time covered by a paragraph of subsection (9).

Limit on time that may be disregarded under pargdr£9)(m)

(11) No more than 7 days may be disregarded yratagraph (9)(m)
in relation to an arrest. However:

(a) if the person has been arrested more thanwitltin any
period of 48 hours, the 7 day period for each aoteer than
the first arrest is reduced by any period or pevigigkecified
under section 23DD in relation to any earlier drrasd

(b) subsection (8) applies as if the referendban subsection to
subsection (7) were a reference to this subsection.

Evidentiary provision

(12) In any proceedings, the burden lies on tlesguution to prove
that:

(a) the person was brought before a judicial effs soon as
practicable; or

(b) any particular time was covered by a provisibn
subsection (9).

23DC Time during which suspension or delay of quésning may be
disregarded—application

(1) This section applies if:
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(a) a person is arrested for a terrorism offenod;

(b) an investigation is being conducted into wkethe person
committed that terrorism offence or another tesmori
offence.

Application for specification of period

(2) At or before the end of the investigation pdrian investigating
official (within the meaning of paragraph (a) oy @ the
definition of that expression) may apply, in wrgirto a magistrate
for a period to be specified for the purpose oageaph

23DB(9)(m).

(3) The application must not be made unless tpécgtion is
authorised, in writing, by an authorising officer.

(4) Subject to subsection (5), the application nmdude statements
of all of the following:

(a) whether it appears to the investigating ddfithat the person
is under 18;

(b) whether it appears to the investigating o#fithat the person
is an Aboriginal person or a Torres Strait Islander

(c) the outcome of any previous application urttlier section in
relation to:

(i) the person and the arrest; and

(ii) if the person was arrested at any time duthngperiod
of 48 hours before the arrest—the person and thiera
arrest or arrests;

(d) the total amount of time that has been disaghunder
subsection 23DB(9) in ascertaining the investigapieriod
in relation to:

(i) the person and the arrest; and

(ii) if the person was arrested at any time duthngperiod
of 48 hours before the arrest—the person and thiera
arrest or arrests;

(e) the reasons why the investigating officialideds the period
should be specified, which may, for example, bindude
one or more of the following:

(i) the need to collate and analyse informatidavant to
the investigation from sources other than the
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guestioning of the person (including, for example,
information obtained from a place outside Austjalia

(ii) the need to allow authorities in or outsidesialia
(other than authorities in an organisation of whioh
investigating official is part) time to collect mmation
relevant to the investigation on the request of the
investigating official;

(iii) the fact that the investigating official hesquested the
collection of information relevant to the investiga
from a place outside Australia that is in a timaeo
different from the investigating official’s time ge;

(iv) the fact that translation is necessary towalthe
investigating official to seek information from kpe
outside Australia and/or be provided with such
information in a language that the official candiga
understand;

(f) the period that the investigating official lesles should be
specified.

(5) Subsection (4) does not require any infornmatembe included in
the application if disclosure of that informatianlikely:

(a) to prejudice national security (within the mieg of the
National Security Information (Criminal and Civil
Proceedings) Act 20Q4or

(b) to be protected by public interest immunity; o

(c) to put at risk ongoing operations by law enémnent
agencies or intelligence agencies; or

(d) to put at risk the safety of the communityy kenforcement
officers or intelligence officers.

(6) Before the application is considered by thgistaate, the
investigating official must:
(a) provide a copy of the application to the parapto his or
her legal representative; and
(b) inform the person that he or she, or his ordégal
representative, may make representations to théstretg
about the application.

(7) If the application contains any informationaokind mentioned in
subsection (5), the investigating official may remdt from the
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copy of the application that is provided to thesperor to his or
her legal representative.

(8) The person, or his or her legal representathay make
representations to the magistrate about the apipiica

23DD Time during which suspension or delay of quésning may be
disregarded—time specified by magistrate

(1) This section applies if:
(a) aperson is arrested for a terrorism offenod;

(b) an application has been made under subseZ8DIC(2) to a
magistrate in respect of the person.

Specification of period

(2) The magistrate may, by signed instrument,i§paqeriod starting
at the time the instrument is signed, if satistizat:

(a) itis appropriate to do so, having regard to:
(i) the application; and
(ii) the representations (if any) made by the pey®r his or
her legal representative, about the applicatiod; an
(iii) any other relevant matters; and
(b) the offence is a terrorism offence; and

(c) detention of the person is necessary to presarobtain
evidence or to complete the investigation intodffence or
into another terrorism offence; and

(d) the investigation into the offence is beingaocted properly
and without delay; and

(e) the application has been authorised by arpasthg officer;
and

() the person, or his or her legal representatias been given
the opportunity to make representations about the
application.

Instrument specifying period

(3) Subject to subsection (4), the instrument must

(a) specify the period as a number (which mayels than one)
of hours; and

(b) set out the day and time when it was signed; a
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(c) set out the reasons for specifying the period.

(4) Subsection (3) does not require any infornmatembe included in
the instrument if disclosure of that informatiorikely:

(a) to prejudice national security (within the mieg of the
National Security Information (Criminal and Civil
Proceedings) Act 20Q4or

(b) to be protected by public interest immunity; o

(c) to put at risk ongoing operations by law enémnent
agencies or intelligence agencies; or

(d) to put at risk the safety of the communityy kenforcement
officers or intelligence officers.

(5) The magistrate must:
(a) give the investigating official a copy of timstrument as
soon as practicable after signing it; and
(b) if the instrument was made as a result ofggplieation made
by telex, fax or other electronic means—inform the
investigating official of the matters included het
instrument.

Note: See section 23E.

(6) The investigating official must:

(a) as soon as practicable after receiving a ofplye instrument
under paragraph (5)(a), give the person, or hisotegal
representative, a copy of it; and

(b) if the instrument was made as a result ofpgplieation made

by telex, fax or other electronic means—inform pleeson,
or his or her legal representative, of the maiterisided in

the instrument as soon as practicable after baeifogmed of
them under paragraph (5)(b).

23DE Application may be made for extension of in\sigation period

(1) If a person is arrested for a terrorism offgran investigating
official (within the meaning of paragraph (a) oy @ the
definition of that expression) may, at or before ¢émd of the
investigation period, apply, in writing, to a magige for an
extension of the investigation period.

(2) The application must not be made unless tpdcgbion is
authorised, in writing, by an authorising officer.
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(3) Subject to subsection (4), the application nmdude statements
of all of the following:

(a) whether it appears to the investigating cdfithat the person
is under 18;

(b) whether it appears to the investigating o#fithat the person
is an Aboriginal person or a Torres Strait Islander

(c) the outcome of any previous application urttlier section in
relation to the person and the investigation period

(d) the period (if any) by which the investigatipariod has been
reduced under subsection 23DB(7);

(e) the total amount of time (if any) that hasrbdesregarded
under subsection 23DB(9) in ascertaining the ingatbn
period;

(f) the maximum amount of time by which the invgation
period could be extended;

(g) the reasons why the investigating officialibets the
investigation period should be extended;

(h) the period by which the investigating officimlieves the
investigation period should be extended.

(4) Subsection (3) does not require any infornmat@be included in
the application if disclosure of that informatianlikely:

(a) to prejudice national security (within the mieg of the
National Security Information (Criminal and Civil
Proceedings) Act 2004or

(b) to be protected by public interest immunity; o

(c) to put at risk ongoing operations by law enémnent
agencies or intelligence agencies; or

(d) to put at risk the safety of the communityy kenforcement
officers or intelligence officers.

(5) Before the application is considered by thgistaate, the
investigating official must:
(a) provide a copy of the application to the pargpto his or
her legal representative; and
(b) inform the person that he or she, or his ordgal
representative, may make representations to théstretg
about the application.

(6) If the application contains any informationaokind mentioned in
subsection (4), the investigating official may remdt from the
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copy of the application that is provided to thesperor to his or
her legal representative.

(7) The person, or his or her legal representathay make
representations to the magistrate about the apipiica

23DF Magistrate may extend investigation period

(1) This section applies if:
(a) a person is arrested for a terrorism offenoe;

(b) an application has been made under subse23DE(1) to a
magistrate in respect of the person.

Extension of investigation period

(2) Subject to subsection (3), the magistrate exdgnd the
investigation period, by signed written instrumehsatisfied that:

(a) the offence is a terrorism offence; and
(b) further detention of the person is necessary t

(i) preserve or obtain evidence related to therafé or to
another terrorism offence; or

(i) complete the investigation into the offencdro
another terrorism offence; and

(c) the investigation into the offence is beingdocted properly
and without delay; and

(d) the application has been authorised by anoaigthg officer;
and

(e) the person, or his or her legal representatiae been given
the opportunity to make representations about the
application.

(3) Subject to subsection (4), the instrument reasbut:
(a) the day and time when the extension was gilaatel
(b) the reasons for granting the extension; and
(c) the terms of the extension.

(4) Subsection (3) does not require any infornmat@be included in
the instrument if disclosure of that informatiorlikely:
(a) to prejudice national security (within the mieg of the
National Security Information (Criminal and Civil
Proceedings) Act 20Q4or
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(b) to be protected by public interest immunity; o

(c) to put at risk ongoing operations by law enémnent
agencies or intelligence agencies; or

(d) to put at risk the safety of the communityy kenforcement
officers or intelligence officers.

(5) The magistrate must:
(a) give the investigating official a copy of timstrument as
soon as practicable after signing it; and
(b) if the instrument was made as a result ofggplieation made
by telex, fax or other electronic means—inform the
investigating official of the matters included hret

instrument.

Note: See section 23E.

(6) The investigating official must:

(a) as soon as practicable after receiving a ofplye instrument
under paragraph (5)(a), give the person, or hisotegal
representative, a copy of it; and

(b) if the instrument was made as a result ofgplieation made
by telex, fax or other electronic means—inform pleeson,
or his or her legal representative, of the maitestided in
the instrument as soon as practicable after baifogrned of

them under paragraph (5)(b).
(7) The investigation period may be extended amylver of times,
but the total of the periods of extension cannatioee than 20
hours.

Subdivision C—Miscellaneous

23E Evidentiary provisions if application made byelectronic means

(1) This section applies if a magistrate has, updeagraph
23DA(5)(b), 23DD(5)(b) or 23DF(5)(b), informed amvestigating
official of matters included in an instrument.

(2) As soon as practicable after being informethoge matters, the

investigating official must:
(&) complete a form of the instrument and writétadhe name of
the magistrate and the particulars given by hirhesr and

(b) forward it to the magistrate.
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(3) If the form of the instrument completed by theestigating
official does not, in all material respects, accaith the terms of
the instrument signed by the magistrate, the instnt is taken to
have had no effect.

(4) In any proceedings, if the instrument signgdHhe magistrate is
not produced in evidence, the burden lies on thegqaution to
prove that the instrument was made.

358 Crimes Act 1914



Investigation of Commonwealth offencé&art IC
Obligations of investigating official®ivision 3

Section 23F

Division 3—Obligations of investigating officials

Note:  These obligations apply in relation to prégecsuspects as well as to people under
arrest.

23F Cautioning persons who are under arrest or priected suspects

(1) Subject to subsection (3), if a person is urdeest or a protected
suspect, an investigating official must, beforetstg to question
the person, caution the person that he or sherdidsave to say or
do anything, but that anything the person doessalp may be
used in evidence.

(2) The investigating official must inform the pen of the caution in
accordance with subsection (1), but need only do saiting if
that is the most appropriate means of informingpiéeson.

(3) Subsections (1) and (2) do not apply so faragher law of the
Commonwealth requires the person to answer queaspionby, or
do things required by, the investigating official.

23G Right to communicate with friend, relative andlegal
practitioner

(1) Subject to section 23L, if a person is undeest or a protected
suspect, an investigating official must, beforetstg to question
the person, inform the person that he or she may:

(a) communicate, or attempt to communicate, wiftiesad or
relative to inform that person of his or her whé@ats; and
(b) communicate, or attempt to communicate, wikbggal
practitioner of the person’s choice and arrangatt@mpt to
arrange, for a legal practitioner of the persoinigice to be
present during the questioning;
and the investigating official must defer the qigeshg for a
reasonable time to allow the person to make, engit to make,
the communication and, if the person has arranged fegal

practitioner to be present, to allow the legal fitaner to attend
the questioning.

Crimes Act 1914 359



Part IC Investigation of Commonwealth offences
Division 3 Obligations of investigating officials

Section 23H

(2) Subject to section 23L, if a person is undeest or a protected
suspect and wishes to communicate with a frierldtive or legal
practitioner, the investigating official must:

(a) as soon as practicable, give the person rah#ofacilities to
enable the person to do so; and

(b) in the case of a communication with a legakfitioner—
allow the legal practitioner or a clerk of the legeactitioner
to communicate with the person in circumstancesliich,
as far as practicable, the communication will r®t b
overheard.

(3) Subject to section 23L, if a person is undegst or a protected
suspect and arranges for a legal practitioner orégent during
the questioning, the investigating official must:

(a) allow the person to consult with the legalcgiteoner in
private and provide reasonable facilities for @tsultation;
and

(b) allow the legal practitioner to be presentidgithe
guestioning and to give advice to the person, biyt while
the legal practitioner does not unreasonably iatervith the
guestioning.

23H Aboriginal persons and Torres Strait Islanders

(1) Subject to section 23L, if the investigatirfjaal in charge of
investigating a Commonwealth offence believes aswoaable
grounds that a person who is under arrest, or wlagpirotected
suspect, and whom it is intended to question atbeubffence is an
Aboriginal person or a Torres Strait Islander, theress the
official is aware that the person has arrangedfiegal
practitioner to be present during the questionting,official must:

(a) immediately inform the person that a represtaré of an
Aboriginal legal aid organisation will be notifiglat the
person is under arrest or a protected suspediéasase
requires); and

(b) notify such a representative accordingly.

(2) Subject to subsection (7) and section 23hknifnvestigating
official:
(a) interviews a person as a suspect (whethemrandest or not)
for a Commonwealth offence, and believes on reddena
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grounds that the person is an Aboriginal persoa Dorres
Strait Islander; or

(b) believes on reasonable grounds that a perbonswnder
arrest or a protected suspect is an Aboriginalgreos a
Torres Strait Islander;

the official must not question the person unless:

(c) an interview friend is present while the persobeing
guestioned and, before the start of the questiominmgy
official has allowed the person to communicate \ilih
interview friend in circumstances in which, asdar
practicable, the communication will not be overldear

(d) the person has expressly and voluntarily waivis or her
right to have such a person present.

(2A) The person suspected, or under arrest, magsehhis or her own
interview friend unless:
(a) he or she expressly and voluntarily waives tight; or
(b) he or she fails to exercise this right withineasonable
period; or
(c) the interview friend chosen does not arrivéhimi 2 hours of
the person’s first opportunity to contact an intevwfriend.

(2B) If an interview friend is not chosen undebsection (2A), the
investigating official must choose one of the fallog to be the
person’s interview friend:

(a) arepresentative of an Aboriginal legal aigamisation;

(b) a person whose name is included in the reldisin
maintained under subsection 23J(1).

(3) Aninterview friend may be excluded from theegtioning if he or
she unreasonably interferes with it.

(4) In any proceedings, the burden lies on thegwotion to prove that
an Aboriginal person or Torres Strait Islanderwas/ed the right
referred to in subsection (2) or (2A), and the lbard not
discharged unless the court is satisfied that énegm voluntarily
waived that right, and did so with full knowledgeda
understanding of what he or she was doing.

(5) In any proceedings, the burden lies on thequotion to prove
that, at the relevant time, a person who is undestor a
protected suspect had, to the knowledge of thestigating
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official concerned, made an arrangement of the kéferred to in
subsection (1).

(6) The rights conferred by this section are iditdn to those
conferred by section 23G but, to the extent (if)ahgat compliance
with this section results in compliance with secti3G, the
requirements of section 23G are satisfied.

(7) If the person is under 18, subsection (2) duesapply and
section 23K applies.

(8) Aninvestigating official is not required tormply with
subsection (1), (2) or (2B) in respect of a peiigdne official
believes on reasonable grounds that, having regdite person’s
level of education and understanding, the persontisit a
disadvantage in respect of the questioning refaaa that
subsection in comparison with members of the Aliatra
community generally.

(9) In this section:

interview friend in relation to a person to whom subsection (2)
applies, means:

(a) arelative or other person chosen by the pe@o
(b) alegal practitioner acting for the person; or
(c) arepresentative of an Aboriginal legal aidgamisation; or

(d) a person whose name is included in the reldisin
maintained under subsection 23J(1).

23J Lists of interview friends and interpreters

(1) The Minister must, so far as is reasonablgtirable, establish and
update at such intervals as the Minister thinks@mate, a list, in
relation to a region where there are likely to bespns under arrest
and under investigation for Commonwealth offenoéshe names
of persons (not being constables) who:

(a) are suitable to help Aboriginal persons org®iStrait
Islanders under arrest and under investigation for
Commonwealth offences; and

(b) are willing to give such help in that region.
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(2) In establishing and maintaining a list in tigla to a region, the
Minister or his or her delegate must, from timeitee, consult
with any Aboriginal legal aid organisation providitegal
assistance to Aboriginal persons or Torres Stsianbers in that
region.

(3) The Minister must, so far as is reasonablgtrable, establish and
update at such intervals as the Minister thinksampate, a list, in
relation to such a region, of the names of persdrsare able and
willing to act as interpreters for Aboriginal penscor Torres Strait
Islanders who:

(a) because of inadequate knowledge of the Englighuage, or
a physical disability, are unable to communicatdlpmwith
reasonable fluency in that language; and

(b) are under arrest and under investigationai tbgion for
Commonwealth offences.

(4) The list of names referred to in subsectigm(Bst, so far as is
reasonably practicable, specify the languagesethett person on
the list is able to understand and converse in.

(5) The Minister may, in writing, delegate to dficer of the
Department all or any of the powers of the Ministeder this
section.

23K Persons under 18

(1) Subject to section 23L, if an investigatinfj@él:

(a) interviews a person as a suspect (whethemandest or not)
for a Commonwealth offence, and believes on redsdena
grounds that the person is under 18; or

(b) believes on reasonable grounds that a perboniswunder
arrest or a protected suspect is under 18;

the official must not question the person unlesstarview friend
is present while the person is being questioned laefdre the start
of the questioning, the official has allowed thespa to
communicate with the interview friend in circumstas in which,
as far as practicable, the communication will r@blrerheard.

(2) Aninterview friend may be excluded from theegtioning if he or
she unreasonably interferes with it.
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(3) In this section:

interview friend in relation to a person to whom subsection (1)
applies, means:
(a) a parent or guardian of the person or a legadtitioner
acting for the person; or
(b) if none of the previously mentioned persoravailable—a
relative or friend of the person who is acceptablthe
person; or
(c) if the person is an Aboriginal person or aréerStrait
Islander and none of the previously mentioned per$®
available—a person whose name is included in teyaat

list maintained under subsection 23J(1); or
(d) if no person covered by paragraph (a), (Hcpbis
available—an independent person.

(4) The rights conferred by this section are idi&on to those
conferred by section 23G but, so far as compliavitte this
section results in compliance with section 23G rdtpiirements of

section 23G are satisfied.

23L Exceptions

(1) Subject to subsections (2) and (4), if a regraent imposed on an
investigating official by this Part is expressedasig subject to
this section, the requirement does not apply i, fam so long as,
the official believes on reasonable grounds that:

(a) compliance with the requirement is likely ésult in:
(i) an accomplice of the person taking steps wdv
apprehension; or
(i) the concealment, fabrication or destructidreaidence
or the intimidation of a witness; or
(b) if the requirement relates to the deferradjoéstioning—the
questioning is so urgent, having regard to thetgafieother
people, that it should not be delayed by compliamitle that
requirement.

(2) If the requirement relates to things done binaelation to a legal
practitioner, subsection (1) only applies:
(a) in exceptional circumstances; and
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(b) if:
(i) an officer of a police force of the rank off&uintendent
or higher; or
(ii) the holder of an office prescribed for therposes of
this section, other than an office in a police &rc
has authorised the application of subsectiomfit has made
a record of the investigating official’s grounds Belief.

(3) If the application of subsection (1) is soteutsed:
(a) the record of the investigating official’s grals for belief
must be made as soon as practicable; and
(b) the investigating official must comply withethequirement
as soon as possible after subsection (1) ceasgply.

(4) If the application of subsection (1) resufis i
(a) preventing or delaying the person from comroaiimg with
a legal practitioner of his or her choice; or
(b) preventing or delaying a legal practitionettté person’s
choice from attending at any questioning;
the investigating official must offer the serviadsanother legal
practitioner and, if the person accepts, make doessary
arrangements.

23M Providing information relating to persons whoare under arrest
or protected suspects

(1) Aninvestigating official must inform a persthefirst persor)
who is under arrest or a protected suspect of emqyast for
information as to his or her whereabouts by anlyiebr her
relatives, friends or legal representatives.

(2) The investigating official must then providet information to the
other person unless:
(a) the first person does not agree to the prowisi that
information; or
(b) the investigating official believes on readaieagrounds that
the other person is not the first person’s relatiiend or
legal representative.

(3) This section has effect subject to section.23L
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23N Right to interpreter

Where an investigating official believes on reedde grounds that
a person who is under arrest or a protected suspanable,
because of inadequate knowledge of the Englishukzge or a
physical disability, to communicate orally with seaable fluency
in that language, the official must, before staytio question the
person, arrange for the presence of an interpagigidefer the
guestioning or investigation until the interpreigepresent.

23P Right of non-Australian nationals to communicge with

consular office

(1) Subject to section 23L, if a person who isematrest or a
protected suspect is not an Australian citizeringestigating
official must, as soon as practicable:

(a) inform the person that if he or she requédstthe consular
office of:
(i) the country of which he or she is a citizen; o
(ii) the country to which he or she claims a spkci
connection;
be notified that he or she is under arrest aoéepted
suspect (as the case requires), that consulaeafiit be
notified accordingly; and
(b) if the person so requests—notify that consaffice
accordingly; and
(c) inform the person that he or she may commu@iadth, or
attempt to communicate with, that consular offimel
(d) give the person reasonable facilities to dcasal
(e) forward any written communication from thegumer to that
consular office; and
(f) allow the person a reasonable time to, orttenapt to,
communicate with that consular office.

(2) Without limiting subsection (1), an investiimt official must not
start to question the person unless paragraphs (19§ and (f)
have been complied with.
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23Q Treatment of persons under arrest

A person who is under arrest or a protected stispest be treated
with humanity and with respect for human dignitygdanust not be
subjected to cruel, inhuman or degrading treatment.

23S Right to remain silent etc. not affected

Nothing in this Part affects:

(a) the right of a person to refuse to answer tipugs or to
participate in an investigation except where regpiio do so
by or under an Act; or

(b) any burden on the prosecution to prove thentakiness of
an admission or confession made by a person; or

(ba) any burden on the prosecution to prove thatdmission or
confession was made in such circumstances as te inak
unlikely that the truth of the admission or confessvas
adversely affected; or

(c) the discretion of a court to exclude unfaohtained
evidence; or

(d) the discretion of a court to exclude illegadlyimproperly
obtained evidence.

23T Acts authorised under other laws

Nothing in this Part prevents an investigatinfictdl from asking
or causing a person to do a particular thing thetofficial is
authorised to ask or cause the person to do under:

(a) another law of the Commonwealth; or

(b) a provision of a law of the Australian Capitarritory.

23U Tape recording of information required to be gven to person
under arrest

(1) If a person is under arrest or a protectegestts an investigating
official who is required by this Part to give thergon certain
information (including a caution) must tape recafgyracticable,
the giving of that information and the person’spasses (if any).

(2) In any proceedings, the burden lies on thequotion to prove
whether it was practicable to tape record the gidhthat
information and the person’s responses (if any).
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23V Tape recording of confessions and admissions

(1) If a person who is being questioned as a stigpdether under
arrest or not) makes a confession or admission iowestigating
official, the confession or admission is inadmiksids evidence
against the person in proceedings for any Commoithvetience

unless:

(a) if the confession or admission was made icuairstances
where it was reasonably practicable to tape retterd
confession or admission—the questioning of theqreend
anything said by the person during that questiomiag tape
recorded; or

(b) in any other case:

(i)

when questioning the person, or as soon agipable
afterwards, a record in writing was made, either in
English or in another language used by the person
during questioning, of the things said by or topleeson
during questioning; and

(ii) as soon as practicable after the record wadenit was

read to the person in the language used by hineror h
during questioning and a copy of the record wasemad
available to the person; and

(i) the person was given the opportunity to inigt the

(iv)

v)

reading at any time for the purpose of drawingreia
to any error or omission that he or she claimedijesh
made in or from the record and, at the end of the
reading, the person was given the opportunitydtest
whether he or she claimed that there were anysemmor
or omissions from the record in addition to anytuach
he or she had drawn attention in the course of the
reading; and

a tape recording was made of the readingmedeto in
subparagraph (ii) and of everything said by ohi t
person as a result of compliance with subparagfi@ph
and the requirements of subsection (2) were obderve
respect of that recording; and

before the reading referred to in subparagi@phan
explanation, in accordance with the form in the
Schedule, was given to the person of the proceitiate
would be followed for the purposes of compliancéhwi
that subparagraph and subparagraphs (iii) and (iv).
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(2) If the questioning, confession or admissiarthe confirmation of
a confession or admission, of a person is recoade@quired
under this section, the investigating official mwgithout charge:

(a) if the recording is an audio recording onlyaorideo
recording only—make the recording or a copy ofaikable
to the person or his or her legal representativhiwi’/ days
after the making of the recording; and

(b) if both an audio recording and a video reaogdivere
made—make the audio recording or a copy of it atéal to
the person or his or her legal representative withdlays
after the making of the recording, and inform tleespn or
his or her legal representative that an opportumitiybe
provided, on request, for viewing the video recoggliand

(c) if atranscript of the tape recording is prele—make a copy
of the transcript available to the person or hikarlegal
representative within 7 days after the preparatioihe
transcript.

(3) Where a confession or admission is made tionastigating
official who was, at the time when it was made,agegl in covert
investigations under the orders of a superior,gaition applies as
if the acts required by paragraph (1)(b) and sulse¢2) to be
performed were required to be performed by theiaffiat a time
when they could reasonably be performed withoyugiee to the
covert investigations.

(4) Despite any arrangement made undeCtimmonwealth Places
(Application of Laws) Act 197@his section applies to any offence
under a law applied by that Act if the investiggtofficial is a
member or special member of the Australian Fed@oite.

(5) A court may admit evidence to which this sactapplies even if
the requirements of this section have not been tethpith, or
there is insufficient evidence of compliance witbge
requirements, if, having regard to the nature of thre reasons for
the non-compliance or insufficiency of evidence angt other
relevant matters, the court is satisfied thathagpecial
circumstances of the case, admission of the evedemzild not be
contrary to the interests of justice.

(6) A court may admit evidence to which this satapplies even if a
provision of subsection (2) has not been compligtl if; having
regard to the reasons for the non-compliance apatrer relevant
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matters, the court is satisfied that it was notfcable to comply
with that provision.

(6A) To avoid doubt, subsection (6) does not lisnibsection (5).

(7) If a judge permits evidence to be given betojery under
subsection (5) or (6), the judge must inform thrg jof the
non-compliance with the requirements of this sectar of the
absence of sufficient evidence of compliance withse
requirements, and give the jury such warning abioeievidence as
he or she thinks appropriate in the circumstances.

23W Proof of belief

In any proceedings, the burden lies on the prggecto prove that
an investigating official had a belief on reasoeaipiounds as to a
matter referred to in this Part.
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Part ID—Forensic procedures

Simplified outline of operation of Part

This Part provides for forensic procedures to beedout on:

If the carrying out of a forensic procedure is awited under this
Part, it must be carried out in accordance witks@nd procedure
set out in Division 6.

If a forensic procedure covered by this Part isiedrout without
proper authority under this Part, evidence obtathegugh the
procedure may be inadmissible in proceedings agtiasuspect
(Division 7).

This Part also:

suspects in relation to indictable offences (Biis 3, 4 and
5); and

offenders in relation to prescribed and seridisnazes
(Division 6A); and

volunteers (Division 6B).

U7

contains offences in relation to the CommonweBINA
database system and the National Criminal Investig®NA
DatabaseNCIDD) (Division 8A); and

provides for the whole or a part of the CommoniheNA
database system to be integrated with the whaodepart of
one or more State/Territory DNA database systenfisrio

part of NCIDD (Division 8A); and

provides for the exchange of information in the
Commonwealth DNA database system or a State/Teyrito
DNA database system and the protection of the mndbion
that is exchanged (Division 11); and

provides for the destruction of forensic matefizivision 8).
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Division 1—Explanation of expressions used

23WA Definitions

(1) In this Part:

Aboriginal legal aid organisatiorhas the same meaning as the
expression has in Part IC.

adult means a person of or above 18 years of age.

AFP function means a function of the Australian Federal Police
set out in section 8 of th&ustralian Federal Police Act 1979

appropriately qualified in relation to carrying out a forensic
procedure, means:
(a) having suitable professional qualificationggrperience to
carry out the forensic procedure; or
(b) qualified under the regulations to carry dw forensic
procedure.

authorised applicanfor an order for the carrying out of a forensic
procedure means:

(a) if the procedure will be carried out on a cip-the
constable in charge of a police station or the stigating
constable in relation to a relevant offence; or

(b) if the procedure will be carried out on areoffler—the
constable in charge of a police station, the irngathg
constable in relation to a relevant offence orRivector of
Public Prosecutions.

child means a person who is at least 10 years of agenioer 18
years of age.

Commissionemeans the Commissioner of the Australian Federal
Police and includes a constable or staff membahiom the
Commissioner has delegated the functions and powesrferred or
imposed on the Commissioner under this Act.

Note: See section 23YQ for the Commissioner’'s padwelelegate.

Commonwealth DNA database systésrdefined in
section 23YDAC.

372

Crimes Act 1914



Forensic procedurePart ID
Explanation of expressions usé&uivision 1

Section 23WA

corresponding lawis defined in section 23YUA.
destroyis defined in subsection (5).
exercise a functiorincludes perform a duty.

forensic materialmeans:
(a) samples; or
(b) hand prints, finger prints, foot prints or foénts; or
(c) photographs or video recordings; or
(d) casts or impressions;
taken from or of a person’s body by a forensic pdage.

forensic proceduraneans:
(a) an intimate forensic procedure; or
(b) a non-intimate forensic procedure;

but does not include any intrusion into a perstwody cavities
except the mouth or the taking of any sample fersible purpose
of establishing the identity of the person from whithhe sample is
taken.

function includes a power, authority or duty.

incapable persoimmeans an adult who:

(a) is incapable of understanding the generalraatind effect of,
and purposes of carrying out, a forensic procedure;

(b) is incapable of indicating whether he or sbesents or does
not consent to a forensic procedure being carnigd o

in custodyis explained in subsection (2).

indictable offencemeans:
(a) an indictable offence against a law of the @mmwealth; or

(b) a State offence that has a federal aspectratds an
indictable offence against the law of that State.

inform is explained in subsection (4).
informed consenis explained in section 23WF.

interview friendis explained in section 23WB.
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intimate forensic procedureneans the following forensic
procedures:

(a) an external examination of the genital or amah, the
buttocks or, in the case of a female or a transgreperson
who identifies as a female, the breasts;

(b) the taking of a sample of blood;

(c) the taking of a sample of saliva, or a sanyi®uccal swab;

(d) the taking of a sample of pubic hair;

(e) the taking of a sample by swab or washing ftieenexternal
genital or anal area, the buttocks or, in the cdsefemale or
a transgender person who identifies as a femaehrbasts;

() the taking of a sample by vacuum suction, ¢naging or by
lifting by tape from the external genital or ansda, the
buttocks or, in the case of a female or a transgeperson
who identifies as a female, the breasts;

(g) the taking of a dental impression;

(h) the taking of a photograph or video recordifigor an
impression or cast of a wound from, the genitadrmal area,
the buttocks or, in the case of a female or a gamder
person who identifies as a female, the breasts.

investigating constableneans the constable in charge of the
investigation of the commission of an offence ilatien to which
a forensic procedure is carried out or proposdzetoarried out.

judge means a State or Territory judge.

legal representativef a suspect means a legal practitioner acting
for the suspect.

member of the opposite sex of a perderdefined in
subsection (7).

member of the same sex as a perssulefined in subsection (7).

National Criminal Investigation DNA Databaser NCIDD is
defined in section 23YDAC.

non-intimate forensic procedureneans the following forensic
procedures:
(a) an examination of a part of the body othentthee genital or
anal area, the buttocks or, in the case of a feorade
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transgender person who identifies as a femaldyribasts,
that requires touching of the body or removal otluhg;

(b) the taking of a sample of hair other than putaiir;
(c) the taking of a sample from a nail or undegd;

(d) the taking of a sample by swab or washing feomy external
part of the body other than the genital or anah attee
buttocks or, in the case of a female or a transgreperson
who identifies as a female, the breasts;

(e) the taking of a sample by vacuum suction,dsgEng or by
lifting by tape from any external part of the baathper than
the genital or anal area, the buttocks or, in teeof a
female or a transgender person who identifiesfamale,
the breasts;

() the taking of a hand print, finger print, fomtint or toe print;

(g) the taking of a photograph or video recordifigor an
impression or cast of a wound from, a part of théybother
than the genital or anal area, the buttocks dhercase of a
female or a transgender person who identifiesfamale,
the breasts.

offencedoes not include an offence against a law of aitdey
other than the Australian Capital Territory.

Note: Subsection 3(1) provides tfarritory does not include the Northern
Territory.
offendermeans:

(a) a serious offender; or
(b) a prescribed offender.

order means:

(a) in relation to a suspect—an order of a magjistunder
section 23WS or interim order of a magistrate under
section 23XA; or

(b) in relation to an offender—an order of a judgenagistrate
under section 23XWO; or

(c) in relation to a volunteer—an order of a magie under
section 23XWU.

participating jurisdictionis defined in section 23YUA.
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police stationincludes:
(a) a police station of a State or Territory; and
(b) a building occupied by the Australian Fedé&talice.

prescribed offenceneans an offence under a law of the
Commonwealth, or a State offence that has a fedspct,
punishable by a maximum penalty of imprisonmentiferor 2 or
more years.

prescribed offendemeans a person who is under sentence for a
prescribed offence.

Note: For the meaning ofnder sentencesee subsection (8).

prison medical officemeans, in relation to a prison or other place
of detention, a person appointed or acting as rakdi€cer for the
prison or other place of detention.

recognised transgender persaneans a person the record of
whose sex is altered under Part 5A of Bi¢ths, Deaths and
Marriages Registration Act 199% New South Walegr under
the corresponding provisions of a law of anothestfalian
jurisdiction.

relevant offencemeans:
(a) in relation to a person who is a suspect:
(i) the indictable offence in relation to whictetperson is
a suspect; or
(i) any other indictable offence arising out bétsame
circumstances; or
(i) any other indictable offence in respect diieh the
evidence likely to be obtained as a result of gpsed
forensic procedure carried out on the suspeckédyito
have probative value; or
(b) in relation to an offender—the offence for winthe offender
was convicted and to which an application for asteor
authorising a forensic procedure relates.

responsible persanin relation to the Commonwealth DNA
database system, means the person responsiblefoare, control
and management of the system.

samplehas a meaning affected by subsection (3).
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senior constableneans a constable of the rank of sergeant or
higher.

serious offencaneans an offence under a law of the
Commonwealth, or a State offence that has a fedspct,
punishable by a maximum penalty of imprisonmentiferor 5 or
more years.

serious offendemeans a person who is under sentence for a
serious offence.

Note: For the meaning ofnder sentencesee subsection (8).

suspectin relation to an indictable offence, means:
(a) a person whom a constable suspects on redeayrabinds
has committed the indictable offence; or
(b) a person charged with the indictable offemce;
(c) a person who has been summonsed to appeae lzebourt
in relation to the indictable offence.

tape recordingmeans audio recording, video recording or
recording by other electronic means.

transgender persois defined in subsection (6).
volunteeris defined in section 23XWQ.

(2) In this Part, a personiis custodyif he or she is in the lawful
custody of a constable.

(3) In this Part, @ampletaken from a person includes a sample taken
from the person that consists of matter from arrgbleeson’s body.

(4) In this Part, a persanforms another person of a matter if the
person informs the other person of the matter uitincan
interpreter if necessary, in a language (includiigm language or
braille) in which the other person is able to comiate with
reasonable fluency.

Destroy forensic material or information

(5) For the purposes of this Part, a pedestroydorensic material
taken from another person by a forensic procedheetesults of
the analysis of the material or other informatiamgd from it if
the person destroys any means of identifying thenfsic material
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or information with the person from whom it waseéakor to whom
it relates.

Transgender persons

(6) In this Part, a reference to a person baimgsgenderor a
transgender persoiis a reference to a person, whether or not the
person is a recognised transgender person:

(&) who identifies as a member of the oppositebsetiving, or
seeking to live, as a member of the opposite sex; o
(b) who has identified as a member of the oppasieby living
as a member of the opposite sex; or
(c) who, being of indeterminate sex, identifiegasember of a
particular sex by living as a member of that sex;
and includes a reference to the person being thafgs a
transgender person, whether the person is, orivéast a
transgender person.

(7) In this Part (other than subsection (6)),farence:

(a) to amember of the opposite sex of a persoeans, if the
person is a transgender person, a member of thesibppex
to the sex with which the transgender person ifleatiand

(b) to amember of the same sex as a personaans, if the
person is a transgender person, a member of the saxmas
the sex with which the transgender person idestifie

(8) For the purposes of the definitiongpoéscribed offendeand
serious offendera person isinder sentencén relation to a
prescribed offence or a serious offence if theqers

(a) is serving a sentence in a prison (includiggeal, lock-up or
other place of detention); or

(b) is serving a sentence of a kind, or subjeetrtorder of a
kind, provided for in subsection 20AB(1) as a seoéeor
order that may be passed or made by a court, uhder
section, in respect of a person convicted of aermfé against
the law of the Commonwealth; or

(c) is released under a parole order made undsestion
19AL(1) or (2); or

(d) is released on a licence granted under set8é; or

(e) being a child or young person, is servingrdaesee of a kind,
or subject to an order of a kind, provided for ubsection
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(f)

20C(1) as a sentence or order that, under thabeeaotay be
imposed on the child or young person who in a Siate
Territory is convicted of an offence against the &f the
Commonwealth; or

is subject to an order made under Divisiorf @art I1B; or

(g) is convicted and conditionally released awioied for in

subsection 20(1), either:
(i) inthe case of paragraph 20(1)(a)—without seoé
being passed; or
(ii) in the case of paragraph 20(1)(b)—after secéehas
been passed.

23WB Interview friends

(1) This section lists the people who may actraisit@rview friend of
a suspect, offender or volunteer for the purpo$espoovision of
this Part referring to an interview friend. Diffetgpeople may act
as interview friends of a suspect, offender or mtder for the
purposes of different provisions of this Part.

(2) Where the suspect, offender or volunteerdsila or an incapable
person, the following people may actiaterview friends

(a) a parent, guardian or other person choseartgcceptable

(b)
(©)

(d)

to, the suspect, offender or volunteer;

a legal practitioner acting for the suspeftferaer or
volunteer;

if the suspect, offender or volunteer is aroAdpinal person
or a Torres Strait Islander and none of the preshjou
mentioned persons is available—a representatias of
Aboriginal legal aid organisation or a person whoame is
on the relevant list maintained under subsectiai{®3~vho
is chosen by, or acceptable to, the suspect, affeord
volunteer,;

if there is no available person who is covdrgd
paragraph (a), (b) or (c)—an independent personighot a
constable.
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(3) Where the suspect, offender or volunteer idloriginal person or
a Torres Strait Islander not covered by subsecprthe
following people may act asterview friends

(a) arelative or other person chosen by the stispifender or
volunteer;

(b) alegal practitioner acting for the suspetferaer or
volunteer;

(c) if there is no available person who is covdrgd
paragraph (a) or (b)—a representative of an Aboaigegal
aid organisation, or a person whose name is indlidéhe
relevant list maintained under subsection 23J(1).

(4) A suspect, offender or volunteer who has allegpresentative
may also have an interview friend who is not thepgat’s,
offender’s or volunteer’s legal representative.
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Division 2—Authority and time limits for forensic
procedures on suspects: summary of rules

23WC How forensic procedures may be authorised idifferent

circumstances

The following table shows the circumstances incWwia forensic
procedure may be carried out on a suspect, andsstiawv
provisions that authorise the carrying out of thecpdure.

Authority for forensic procedures

Suspect Intimate forensic Non-intimate forensic
procedure procedure
1 adult not in custody with informed consentwith informed consent

under Division 3

by order of a
magistrate under
Division 5

under Division 3

by order of a magistrate
under Division 5

2 adult in custody with informed consent with informed consent

under Division 3

by order of a
magistrate under
Division 5

under Division 3

by order of a senior
constable under Division 4

by order of a magistrate
under Division 5

3 incapable person (whetherby order of a

by order of a magistrate
under Division 5

or not in custody) magistrate under
Division 5
4 child at least 10 but under by order of a
18 (whether or not in magistrate under
custody) Division 5

by order of a magistrate
under Division 5

23WCA Time limits for carrying out forensic procedures

The following table sets out in general termstthree limits that
apply to the carrying out of a forensic procedugpehding on the
status of the suspect and the source of the atithiorcarry out the

procedure.
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Time limits for forensic procedures

Procedure by
Procedure with  order of a
Suspect’'s  suspect’s consent constable

Procedure by order of
a magistrate
(Division 5)

status (Division 3) (Division 4)
1 Child or Not applicable Not applicable
incapable
person not
in custody

Procedure must be
carried out within 2
hours after suspect
presents to investigating
constable, disregarding
“dead time” described in
subsection 23XGB(2)
(see section 23XGB).

2 Aboriginal Procedure must Not applicable
person or  be carried out
Torres within 2 hours
Strait after suspect
Islander presents to
(not a child investigating
or constable,
incapable disregarding
person) not “dead time”
in custody described in

subsection
23WLA(2) (see
section 23WLA).

Procedure must be
carried out within 2
hours after suspect
presents to investigating
constable, disregarding
“dead time” described in
subsection 23XGB(2)
(see section 23XGB).

3 Suspect Procedure must  Not applicable
(not be carried out
covered by within 4 hours
item 1 or 2) after suspect
not in presents to
custody investigating

constable,
disregarding
“dead time”
described in
subsection
23WLA(2) (see
section 23WLA).

Procedure must be
carried out within 4
hours after suspect
presents to investigating
constable, disregarding
“dead time” described in
subsection 23XGB(2)
(see section 23XGB).
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Time limits for forensic procedures

Procedure with

Procedure by
order of a

Procedure by order of

Suspect’'s  suspect’s consent constable a magistrate
status (Division 3) (Division 4) (Division 5)
4 Child or Not applicable Not applicable In addition to the

incapable detention period

person in permitted under Part IC,

custody suspect may be detained
for up to 2 hours after
magistrate’s order or
suspect’s arrest,
disregarding “dead
time” described in
subsection 23XGD(2)
(see Subdivision D of
Division 5).

5 Aboriginal Suspect may be Suspect may be  In addition to the

person or  detained in detained in detention period

Torres accordance with accordance with  permitted under Part IC,

Strait Part IC, butthe  Part IC, but the suspect may be detained

Islander detention period detention period  for up to 2 hours after

(not a child permitted by permitted by magistrate’s order or

or Part IC is not Part IC is not suspect’s arrest,

incapable extended in extended in disregarding “dead

person) in  connection with  connection with time” described in

custody carrying out the  carrying out the subsection 23XGD(2)

procedure (see
subsections
23WD(3) and

(4)).

procedure (see
subsections

(see Subdivision D of
Division 5).

23WM(3) and (4)).
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Time limits for forensic procedures

Procedure with

Procedure by
order of a

Procedure by order of

Suspect’'s  suspect’s consent constable a magistrate
status (Division 3) (Division 4) (Division 5)

6 Suspect Suspect may be  Suspect may be  In addition to the
(not detained in detained in detention period
covered by accordance with accordance with  permitted under Part IC,
item 4 or 5) PartIC, butthe PartIC, but the suspect may be detained
in custody detention period detention period  for up to 4 hours after

permitted by
Part IC is not
extended in
connection with
carrying out the
procedure (see
subsections
23WD(3) and

(4)).

permitted by
Part IC is not
extended in
connection with
carrying out the
procedure (see
subsections

23WM(3) and (4)).

magistrate’s order or
suspect’s arrest,
disregarding “dead
time” described in
subsection 23XGD(2)
(see Subdivision D of
Division 5).
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Division 3—Forensic procedures on suspect by conden

23WD Forensic procedure may be carried out with iformed
consent of suspect

(1) A person is authorised to carry out a forepsacedure on a
suspect with the informed consent of the suspdw.erson is
authorised to carry out the procedure in accordaniteDivision 6
and not otherwise.

(2) This Division does not authorise the carryog of a forensic
procedure on a suspect who is:
(a) achild; or
(b) an incapable person.

(3) This Division does not authorise keeping gsuasin custody, in
order to carry out a forensic procedure, afteretkgration of the
investigation period provided for by Part IC.

Note: If it is necessary to keep a suspect in clysédter the expiration of
the Part IC investigation period in order to cayty a forensic

procedure, an order of a magistrate under DiviSiavill have to be
obtained to authorise this.

(4) Nothing in this Part or Part IC prevents therging out of a
forensic procedure, with the informed consent efdtispect,
during the investigation period provided for by H&r. However,
neither carrying out the forensic procedure, ngrdelay
associated with carrying out the forensic procedoperates to
extend the investigation period provided for bytP@r
Note: By contrast, the carrying out of a forensiegedure in accordance

with a magistrate’s order under Division 5, andoagsted delays, may

delay the expiration of the investigation periodyided for by
Part IC.

23WE People who cannot consent to forensic proceidis
(1) A child cannot consent to a forensic procedure

(2) Anincapable person cannot consent to a fazgmecedure.
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23WF Informed consent to forensic procedures—genal

(1) This section applies where:
(a) a constable intends to ask a suspect to cotesarforensic
procedure; and
(b) the constable does not believe on reasonablends that the
suspect is an Aboriginal person or a Torres Siskihder.

(2) A suspect not covered by section 23WE givéximed consent to
a forensic procedure if the suspect consents aftenstable:
(a) asks the suspect to consent to the forensiedure under
section 23WH; and
(b) gives the suspect a written statement settirig
(i) the information that the suspect must be giwveder
paragraphs 23WJ(1)(a), (e), (f), (9), (h), (i) &)dand
(ii) the nature of the information that the sugpwast be
given under paragraphs 23WJ(1)(b), (c) and (d) ifloirt
the specific information that the suspect is t@iven
under these paragraphs in relation to the particula
forensic procedure); and
(c) informs the suspect about the forensic proeeu
accordance with section 23WJ; and
(d) gives the suspect a reasonable opportunitgtiamunicate,
or attempt to communicate, with a legal practitioofethe
suspect’s choice and, subject to subsection (Joteo in
private.

(3) If the suspect is in custody, the constabkdneot allow the
suspect to communicate, or attempt to communieath,the legal
practitioner in private if the constable suspectsensonable
grounds that the suspect might attempt to destrapiataminate
any evidence that might be obtained by carryingtloeforensic
procedure.

23WG Informed consent to forensic procedures—Aboginal
persons and Torres Strait Islanders

(1) This section applies where:
(a) a constable intends to ask a suspect to cotesarforensic
procedure; and
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(b) the constable believes on reasonable grouvadishe suspect
is an Aboriginal person or a Torres Strait Islander

(2) A suspect not covered by section 23WE givésrined consent to
a forensic procedure if the suspect consents aftenstable:
(a) asks the suspect to consent to the forenstedure under
section 23WH; and
(b) informs the suspect about the forensic proedu
accordance with section 23WJ; and
(c) complies with the rest of this section.

(3) The constable must not ask the suspect toecins the forensic
procedure unless:

(a) an interview friend is present; or

(b) the suspect has expressly and voluntarily agivis or her
right to have an interview friend present; or

(c) the constable is a senior constable and sa®believes on
reasonable grounds that, having regard to the stispevel
of education and understanding, the suspect iatrent
disadvantage in relation to the request to consgnt
comparison with members of the Australian community
generally.

Note: Section 23YK relates to proving a waiver unperagraph (3)(b) of
this section.

(4) Before asking the suspect to consent to anficgprocedure, the
constable must:
(a) inform the suspect that a representative dlzoriginal
legal aid organisation will be notified that thespact is to be
asked to consent to a forensic procedure; and

(b) notify such a representative accordingly.

(5) The constable is not required to comply withsection (4) if:
(a) he or she is aware that the suspect has addnga legal
practitioner to be present while the suspect iecs&
consent to the forensic procedure; or

(b) paragraph (3)(b) or (c) applies.

(6) After asking a suspect covered by paragrajo)®r (c) to
consent to a forensic procedure, the constable ginesthe
suspect a reasonable opportunity to communicai@tempt to
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communicate, with a legal practitioner of the sesgechoice and,
subject to subsection (8), to do so in private.

(7) After asking a suspect not covered by pardg(aj(b) or (c) to
consent to a forensic procedure, the constable atlost the
suspect to communicate with the interview frierichiy), and with
the suspect’s legal representative (if any), andjest to
subsection (8), to do so in private.

(8) If a suspect covered by subsection (6) oig#) custody, the
constable need not allow the suspect to communioatgtempt to
communicate, with a legal practitioner, or the sus$}s interview
friend or legal representative, in private if tlemstable suspects on
reasonable grounds that the suspect might attengsstroy or
contaminate any evidence that might be obtainechbgying out
the forensic procedure.

(9) An interview friend (other than a legal reesative) of the
suspect may be excluded from the presence of thetaole and
the suspect if the interview friend unreasonablgrieres with or
obstructs the constable in asking the suspectrisert to the
forensic procedure, or in informing the suspecategsiired by
section 23WJ.

23WH Constable may request suspect to consent torénsic
procedure

A constable may ask a suspect to undergo a fierprzcedure if
the constable is satisfied as required by sectBw2

23WI Matters to be considered by constable beforeequesting
consent to forensic procedure

(1) The constable must be satisfied on the balahpeobabilities that:

(a) the person on whom the procedure is propased tarried
out is a suspect; and

(b) there are reasonable grounds to believe hieafiorensic
procedure is likely to produce evidence tendingdofirm or
disprove that the suspect committed a relevanthoéfeand

(c) the request for consent to the forensic proeeds justified
in all the circumstances; and
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(d) the person on whom the forensic proceduredpgsed to be
carried out is not a child or an incapable person.

(2) In determining whether a request is justifieall the
circumstances, the constable must balance thegpnkdirest in
obtaining evidence tending to confirm or disprdvatithe suspect
committed the offence concerned against the puttkcest in
upholding the physical integrity of the suspect.

(3) In balancing those interests, the constablstinave regard to the
following matters:

(a) the seriousness of the circumstances surrogride
commission of the relevant offence and the gravftthe
relevant offence;

(b) the degree of the suspect’s alleged patrticipah the
commission of the relevant offence;

(c) the age, physical health and mental health@Buspect, to
the extent that they are known to the constabtaor
reasonably be discovered by the constable (by gskim
suspect or otherwise);

(e) whether there is a less intrusive but readgrahcticable
way of obtaining evidence tending to confirm ompudis/e
that the suspect committed the relevant offence;

(f) any other matter considered relevant to batanthose
interests.

(4) Without limiting the matters that the constabiay take into
account in considering, for the purposes of pagay(8)(e), the
intrusiveness of the forensic procedure, the chiestaust (where
appropriate) take into account the religious bel@fthe suspect.

23WJ Matters that suspect must be informed of befe giving
consent

(1) The constable must inform the suspect of diewing matters:

(a) that the giving of information under this sect and the
giving of consent (if any) by the suspect, is bedngvill be
recorded by audio tape, videotape or other eleictimeans,
or in writing, and that the suspect has a rigtd tmpy of that
record in a form provided by section 23YF;

(b) the purpose for which the forensic procedanequired;
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(c) the offence in relation to which the constalbbnts the
forensic procedure carried out;

(d) the way in which the forensic procedure ib¢ocarried out;

(e) that the forensic procedure may produce egel@gainst the
suspect that might be used in a court of law;

(f) that the forensic procedure will be carried by an
appropriately qualified person;

(g) if relevant, the matters specified in subsectP);

(h) if the constable believes on reasonable grednat the
suspect is an Aboriginal person or a Torres Stiskihder—
that the suspect’s interview friend may be presdrite the
forensic procedure is carried out;

(i) thatthe suspect may refuse to consent teaaéneying out of
the forensic procedure;

(ia) the effect of section 23XZ;

()) the consequences of not consenting, as spddifi
subsection (3), (4) or (5) (whichever is applicable

(k) that information obtained from analysis ofdnsic material
obtained may be placed on the Commonwealth DNA
database system and the rules that will applystdigclosure
and use under this Part.

Suspect’s right to have medical practitioner or tigtrpresent
during intimate forensic procedures

(2) The constable must inform the suspect thastispect may ask
that a medical practitioner or dentist (dependinghe kind of
forensic procedure) of his or her choice be pregdrile the
forensic procedure is carried out (unless the ficeprocedure is a
non-intimate forensic procedure).

Failure to consent to non-intimate forensic procesddsuspect in
custody

(3) If the suspect is in custody and the forepsaredure is a
non-intimate forensic procedure, the constable rnmfistm the
suspect that, if the suspect does not consent:

(a) a constable may order the carrying out ofdhensic
procedure under Division 4 if he or she is satisbéthe
matters referred to in subsection 23WO(1); or
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(b) an application may be made to a magistratarficorder
authorising the carrying out of the forensic praged

Failure to consent to intimate forensic proceduretsgect in
custody

(4) If the suspect is in custody and the forepsoredure is an
intimate forensic procedure, the constable mustrimfthe suspect
that, if the suspect does not consent, an apgitatiay be made to
a magistrate for an order authorising the carrgingof the
forensic procedure.

Failure to consent to forensic procedure—suspetimoustody

(5) If the suspect is not in custody, the congtablist inform the
suspect that, if the suspect does not consenp@itation may be
made to a magistrate for an order authorising éneying out of
the forensic procedure.

23WK Withdrawal of consent

If a person expressly withdraws consent to tmeyicey out of a
forensic procedure under this Part (or if the widlveal of such
consent can reasonably be inferred from the pessmriduct)
before or during the carrying out of the forensiogedure, then:
(a) the forensic procedure is to be treated fioentime of the
withdrawal as a forensic procedure for which cohbes
been refused; and
(b) the forensic procedure is not to proceed exiogrder of a
constable under Division 4 or a magistrate undersizin 5.

23WL Recording of giving of information and suspets responses

(1) The constable must, if practicable, ensurettiegiving of the
information about the proposed forensic proceduackthe
suspect’s responses (if any) are tape recorded.

(2) If tape recording the giving of the informatiand the suspect’s
responses (if any) is not practicable, the constahlst ensure that
a written record of the giving of the informatiomdathe suspect’s
responses (if any) is made, and that a copy ofdberd is made
available to the suspect.
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Note: Division 9 contains provisions about makiogies of material
(including copies of tapes) available to the suspec

23WLA Time for carrying out forensic procedure—sugect not in
custody

(1) If a suspect who is not in custody:
(a) consents to a forensic procedure; and

(b) presents himself or herself to the investigationstable to
undergo the procedure;

the procedure must be carried out as quickly asorezbly possible
but in any case within the following period:

(c) if the investigating constable believes orsogeble grounds
that the suspect is an Aboriginal person or a BoBteait
Islander—2 hours after the suspect so presentslfiors
herself;

(d) in any other case—4 hours after the suspeptessents
himself or herself.

(2) In working out any period of time for the poges of
subsection (1), the following times are to be djarded:

(a) the time (if any) that is reasonably requite@donvey the
suspect from the place where the suspect presiemselfi or
herself to the investigating constable to the regremises
where facilities for carrying out the procedureastordance
with this Part are available to the investigatiogstable;

(b) any time during which carrying out the procedis
suspended or delayed to allow the suspect, or soenelge
on the suspect’s behalf, to communicate with allega
practitioner, friend, relative, parent, guardiarigrpreter,
medical practitioner, dentist or other person avipged by
this Part;

(c) any time during which carrying out the procedis
suspended or delayed to allow such a legal prawcéiti
friend, relative, parent, guardian, interpreterdioal
practitioner, dentist or other person to arrivéhatplace
where the procedure is to be carried out;

(d) any time during which carrying out the procedis
suspended or delayed to allow the suspect to receedical
attention;
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(e) any time during which carrying out the proaeis
suspended or delayed because of the suspect’scatiox;

(f) any reasonable time during which carrying thé procedure
is suspended or delayed to allow the suspect tmres
recuperate;

(g) any time during which carrying out the procezlis
suspended or delayed at the request of the suspect.
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