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saqmeze mamadovi (jalaloRlu) azerbaijanis winaaRmdeg

adamianis uflebaTa evropuli sasamarTlos (pirveli seqcia) pala-
tam Semdegi SemadgenlobiT:

x.l. rozakisi, Tavmjdomare 
l. lukiadiesi,
f. tulke,
n. vajiCi,
a. kovleri,
e. steineri,
h. hajievi. mosamarTleebi
da s. nilseni, seqciis registraciis moadgile

moiTaTbira daxurul kars miRma 2006 wlis 7 dekembers,
gamoitana da amave dRes daamtkica Semdegi gadawyvetileba: 
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procedura

1. saqmes safuZvlad daedo ganacxadi #34445/04, romelic azerbai-
janis respublikis moqalaqem, batonma sardar jalaloRlu mamadovma  
(Sərdar Cəlal oğlu Məmmədov; SemdgomSi `ganmcxadebeli~) sasamarTloSi Sei-
tana adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis konvenciis 
(SemdgomSi `konvencia~) 34-e muxlis Sesabamisad. 

2. ganmcxadebels warmoadgenda b-ni f. aRaevi, baqos praqtikosi ad-
vokati. azerbaijanis mTavrobis (SemdgomSi `mTavroba~) interesebs icav-
da saxelmwifo warmomadgeneli b-ni j. asRarovi.

3. ganmcxadeblis ganacxadi exeboda policiis mxridan ganxorciele-
bul savaraudo arasaTanado mopyrobas mis mimarT, saqmis araefeqtian 
gamoZiebasa da am mxriv samarTlebrivi dacvis Sidasaxelmwifoebrivi sa-
Sualebebis ararsebobas, agreTve diskriminacias mis politikur Sexedu-
lebaTa safuZvelze;

4. 2005 wlis 25 oqtombers sasamarTlom gadawyvita, rom Tavisi regla-
mentis 41-e muxlis Tanaxmad, prioriteti mieniWebina ganacxadisTvis da 
amis Sesaxeb ecnobebina mTavrobisaTvis. aseve gadawyda, rom sasamarTlo 
erTdroulad imsjelebda ganacxadis dasaSvebobasa da arsebiT mxareeb-
ze, konvenciis 29-e muxlis me-3 punqtis Sesabamisad. 

faqtebi

I.  saqmis garemoebebi

5. ganmcxadebeli daibada 1957 wels da cxovrobs q. baqoSi. politikur 
wreebSi ufro icnobdnen, rogorc sardar jalaloRlus. igi iyo azerbai-
janis demokratiuli partiis generaluri mdivani. partia iyo opoziciur 
ZalTagan erT-erTi, romelic 2003 wlis 15 oqtombris saprezidento ar-
Cevnebs acxadebda gayalbebulad da miiCnevda aralegitimurad;

A. ganmcxadeblis dakaveba

6. 2003 wlis 16 oqtombers, arCevnebis Sedegebis gaprotestebis miz-
niT, opoziciis mravalma mxardamWerma moawyo arasanqcirebuli samoqa-
laqo manifestaciebi baqos centrSi, azadliqis moedanze. gamosvlebi 
dasrulda samoqalaqo areulobiT da daundobeli SetakebebiT xalxis 
masasa da policias Soris. ganmcxadebelma ganacxada, rom mas Tavad ar 
miuRia monawileoba am manifestaciebSi.

7. ganmcxadeblis Tanaxmad, 2003 wlis 18 oqtombers, 18:00 - 19:00 sa-
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aTamde, kalaSnikovis markis SaSxanebiT SeiaraRebuli ramdenime niRbiani 
policiis oficeri mivida ganmcxadeblis saxlTan da ubrZana mas karis 
gaReba. sanam ganmcxadebeli moTxovnas Seasrulebda, oficerTagan sami 
an oTxi fanjridan SeiWra mis saxlSi. dakavebis brZanebis an raime sxva 
dokumentis wardgenis gareSe, policiis oficrebma xelborkilebi daades 
ganmcxadebels da mis stumars N.J.-s. amis Semdeg, oficrebma gamoaTries 
isini binidan da Catenes policiis manqanaSi. ganmcxadebeli da N.J. miiyva-
nes Sinagan saqmeTa saministros organizebuli danaSaulis ganyofilebaSi 
(Mütəşəkkil Cinayətlərə qarşı Mübarizə İdarəsi; SemdgomSi `OCU~);

8. amis Semdeg xelborkildadebuli ganmcxadebeli oTxi saaTis ganma-
vlobaSi imyofeboda OCU-s Senobis erT-erT oTaxSi. rodesac ganmcxade-
blis advokati movida dapatimrebis mizezebis gasarkvevad, OCU-s ufros-
ma mas ganucxada, rom mizezebi dasaxeldeboda momdevno dRes.

B. ganmcxadeblis OCU-Si miyvanis Semdeg ganviTarebuli movlenebi

9. imave dRes, ganmcxadebeli gadaiyvanes OCU-s Senobis sardafSi, ro-
melic gamoiyeneboda droebiTi moTavsebis izolatorad. iq, sapatimro 
dawesebulebis zedamxedvelis kabinetSi, mas ubrZanes, gaSiSvlebuli-
yo ramdenime policielis TandaswrebiT. policielma daaTvaliera misi 
sxeuli dazianebebis aRmoCenis mizniT da amgvari ver aRmoaCina. mogviane-
biT igi moaTavses sakanSi, sxva or dakavebulTan erTad, meore dilamde; 

10. meore dRes, 2003 wlis 19 oqtombers. 12:00 - 13:00 saaTamde gan-
mcxadebeli gadaiyvanes generaluri prokuraturis sagamoZiebo departa-
mentSi da dakiTxes Tavisi advokatis TandaswrebiT. dakiTxvis Semdeg mas 
brali wauyenes 2003 wlis 16 oqtombris movlenebSi misi savaraudo ro-
lis gamo - `samoqalaqo areulobis mowyobasa~ da `sajaro moxeleebis wi-
naaRmdeg Zalis gamoyenebaSi~. ganmcxadeblis Tanaxmad, man gamomZiebels 
sityvierad SesCivla mis mimarT ganxorcielebul arasaTanado mopyroba-
ze OCU-Si gadayvanisas da policiis sapatimroSi moTavsebis Semdeg;

11. imave dRis 16:00 saaTze nasimis raionulma sasamarTlom brZana gan-
mcxadeblis winaswar patimrobaSi moTavseba sami Tvis vadiT. 2003 wlis 28 
oqtombers es gadawyvetileba ZalaSi datova saapelacio sasamarTlomac;

12. nasimis raionuli sasamarTlodan ganmcxadebeli gadaiyvanes ukan, 
OCU-s SenobaSi, sadac or patimarTan erTad imave sakanSi gaaCeres 2003 
wlis 22 oqtombramde;

13. 2003 wlis 19 oqtombris 18:00 saaTisTvis, ganmcxadebeli waiyvanes 
OCU-s ufrosis moadgilis kabinetSi, sadac ganucxades, rom igi `dama-
tebiT daikiTxeboda~. ganmcxadebelma es gaaprotesta, ganacxada ra, rom 
bralis oficialuri wayenebis Semdeg OCU-s oficrebs aRar hqondaT misi 
dakiTxvis ufleba, Tumca, misi winaaRmdegoba uSedego aRmoCnda. daki-
Txva gagrZelda daaxloebiT 22:00 saaTamde da Seicavda SekiTxvebs misi 
politikuri partiis wevrTa moRvaweobis Sesaxeb;

14. ganmcxadeblis Tanaxmad, dakiTxvisas igi daeqvemdebara arasaTana-
do mopyrobas, rodesac inter alia niRbiani policielebi xelketebiT urt-
yamdnen fexisgulebze;
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C.  ganmcxadeblis  mcdelobebi, mieRo kompensacia savaraudo arasaTa-
nado mopyrobis gamo

15. 2003 wlis 20 oqtombris dilas, ganmcxadebels ewvivnen saerTa-
Soriso wiTeli jvris warmomadgenlebi. ganmcxadebelma SesCivla maT po-
liciis dawesebulebaSi yofnis dros mis mimarT arasaTanado mopyrobaze;

16. 21 oqtombers ganmcxadeblis advokatma depeSa gaagzavna mTa-
var prokuraturaSi, sadac asaCivrebda im faqts, rom 20 da 21 oqtom-
bers OCU-m ar misca mas saSualeba, moenaxulebina droebiTi moTavsebis 
dawesebulebaSi myofi Tavisi klienti. saboloo jamSi, 22 oqtombers gan-
mcxadebeli Sexvda Tavis advokats da uTxra, rom OCU-Si mas scemdnen 
policiis oficrebi;

17. imave dRes ganmcxadebeli gadaiyvanes OCU-s droebiTi moTavsebis 
dawesebulebidan #1 sagamoZiebo izolatorSi. misvlisTanave igi gasin-
ja izolatoris eqimma, romelmac mis sxeulze daafiqsira dazianebebi 
(saxeldobr, ori hematoma marjvena wvivsa  da quslze) da saTanado Se-
niSvnebi Seitana Tavis CanawerebSi;

18. 2003 wlis 22 oqtombers ganmcxadeblis advokatma Seadgina mimarTva 
mTavari prokuraturis gamomZieblis saxelze, romelic misi klientis saqmis 
gamoZiebaze muSaobda. mimarTvaSi igi iTxovda ganmcxadeblis sxeulze arse-
bul dazianebaTa samedicino gamokvlevas. mimarTvaSi advokatma aRniSna, rom 
ganmcxadebeli Cioda wamebis faqtze OCU-s droebiTi moTavsebis izolator-
Si, da rom man Tavad ixila dazianebebi ganmcxadeblis wvivsa da terfze;

19. xuTi dRis Semdeg, 27 oqtombers, ar miiRo ra pasuxi gamomZieblis-
gan, advokatma am faqtze saCivriT mimarTa mTavari prokuraturis saga-
moZiebo departamentis ufross da gaasaCivra gamomZieblis umoqmedoba;

20. amis Semdeg, 28 oqtombers, gamomZiebelma gasca samedicino Semow-
mebis brZaneba da ukve 29 oqtombers ganmcxadebeli gasinja jandacvis 
saministros sasamarTlo-samedicino da paTanatomiis departamentis eqs-
pertma. 30 oqtombriT daTariRebuli sasamarTlo-samedicino eqsperti-
zis daskvnis Tanaxmad, eqspertma ganmcxadeblis sxeulze daafiqsira Se-
mdegi saxis dazianebebi: (1) movardisfro 1X1 sm-s sididis cirkularuli 
formis sisxlCaqceva marcxena idayvis saxsarze; (2) ganusazRvreli for-
mis 5X3 sm-s sididis moyviTalo hematoma marcxena wvivis zeda nawilSi; 
da (3) ganusazRvreli formis 6X5 sm sididis moyviTalo hematoma mar-
jvena quslze. eqspertma ver dainaxa dazianebaTaTvis simZimis xarisxis 
miniWebis saWiroeba da daaskvna, rom isini gamoiwvia mZime blagvma sagan-
ma. eqspertma aseve dasZina: `ar unda gamoiricxos [imis albaToba, rom] 
dazianebebi miayenes 2003 wlis 16 oqtombersac~;

21. 18 dekembers ganmcxadeblis ganacxadTan mimarTebiT daikiTxa 
OCU-s droebiTi moTavsebis izolatoris zedamxedveli. misi CvenebiT, 18 
oqtombers, ganmcxadeblis dawesebulebaSi miyvanisas, igi iyo janmrTeli 
da sxeulze aranairi dazianebebi ar aReniSneboda. man aseve ganacxada, 
rom OCU-s droebiTi moTavsebis dawesebulebaSi mosvlis Semdeg ganmcxa-
debels ar dauCivlia janmrTelobis aranair problemaze. dabolos, man 
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uaryo ganmcxadeblis wamoyenebuli braldebebi OCU-s dawesebulebaSi 
ganxorcielebul arasaTanado mopyrobaze;

22. OCU-s oTxi policielis dakiTxvis Semdeg mTavari prokuratu-
ris sagamoZiebo departamentis xelmZRvaneli darwmunda, rom ganmcxade-
blis saCivari dausabuTebelia da 2004 wlis 8 ianvars oficialuri uari 
Tqva sisxlis samarTalwarmoebis dawyebaze ganmcxadeblis mimarT OCU-s 
droebiTi moTavsebis dawesebulebaSi savaraudo arasaTanado mopyrobis 
faqtze. gamomZiebelma aRniSna, rom policiis oficrebma uaryves ara-
saTanado mopyrobis yvela braldeba; sasamarTlo samedicino eqsperti-
zam, saboloo jamSi, mainc ver daadgina, rom dazianebebi ganmcxadeblis 
sxeulze gaCnda policiis sapatimroSi yofnisas, xolo Tavad ganmcxade-
belma ki ver SeZlo arasaTanado mopyrobis damadasturebeli sxva mtki-
cebulebis  warmodgena;

23. amavdroulad, 2003 wlis 14 dekembers ganmcxadebelma Seitana ca-
lke saCivari nasimis raionul sasamarTloSi, sadac aRniSnavda, rom igi 
ukanonod daapatimres da awames policiis dawesebulebaSi. konkretulad, 
man aRniSna, rom OCU-s ufrosis moadgilis kabinetSi dakiTxvisas, da-
axloebiT, oTxi saaTis ganmavlobaSi, mas fexisgulebSi xelketebs ur-
tyamda ori niRbiani policieli. man agreTve dasZina, rom cemis Semdeg 
Tanamesakneebma SeniSnes dazianebebi mis sxeulze da aRmouCines garkveu-
li daxmareba. man mouwoda sasamarTlos, rom aRniSnulze pasuxismgebeli 
pirebi sisxlis samarTlis pasuxisgebaSi mieca;

24. 2004 wlis 28 ianvars nasimis raionulma sasamarTlom uari ganacxa-
da saCivris ganxilvaze teritoriuli iurisdiqciis ararsebobis gamo, 
miuTiTa ra, rom OCU-s winaaRmdeg sarCeli unda Sesuliyo narimanovis 
raionul sasamarTloSi;

25. 2004 wlis 29 ianvars, ganmcxadebelma analogiuri saCivari Seitana 
narimanovis raionul sasamarTloSi, Tumca, am sasamarTlomac miuTiTa 
teritoriuli iurisdiqciis ararsebobis problemaze da uari ganacxa-
da saCivris ganxilvaze. sakiTxze imsjela saapelacio sasamarTlom da 
miiCnia, rom saCivris ganxilva eqceoda nasimis raionuli sasamarTlos 
iursidiqciis qveS;

26. saboloo jamSi, 2004 wlis 18 Tebervals nasimis raionulma sa-
samarTlom ganixila ganmcxadeblis saCivari mTavari prokuraturis mier 
sisxlis samarTlis procesis aRZvraze gacxadebuli uaris arakanoniereba-
ze da ukuagdo, rogorc dausabuTebeli. saxeldobr, sasamarTlom aRniSna: 
sasamarTlo samedicino eqspertizas ar gamouricxavs imis SesaZlebloba, 
rom ganmcxadebels sxeulze dazianebebi gasCenoda 2003 wlis 16 oqtombris 
samoqalaqo areulobis periodSi, e.i. mis dapatimrebamde. sasamarTlom ar 
miiCnia sasamarTlo-samedicino eqspertizis es daskvna Semajamebel mtki-
cebulebad, rac daadasturebda OCU-s sapatimroSi ganmcxadeblis cemis 
faqts. sasamarTlom daadgina, rom ganmcxadebelma ver warmoadgina sakma-
risi mtkicebuleba Tavis braldebaTa gasamyareblad; 

27. ganmcxadeblis saCivari daeyrdno mtkicebas, rom  nasimis raio-
nulma sasamarTlom ver SeZlo saTanado samarTlebrivi Sefaseba mieca 
im mtkicebulebisTvis, romelic adasturebda policiis sapatimroSi mis 
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wamebas. 2004 wlis 17 marts saapelacio sasamarTlom mxari dauWira na-
simis raionuli sasamarTlos gadawyvetilebas. saapelacio sasamarTlos 
sruli gadawyvetileba ganmcxadeblis advokats gadaegzavna 2004 wlis 18 
marts. adgilobrivi kanonmdeblobis mixedviT, xsenebuli gadawyvetileba 
ar eqvemdebareba Semdgom gasaCivrebas;

28. rac Seexeba 2003 wlis 16 oqtombers sazogadoebriv uwesrigoba-
Ta mowyobis safuZvelze ganmcxadeblis winaaRmdeg wamowyebul sisxlis 
samarTalwarmoebas, 2004 wlis 22 oqtombers igi gaasamarTles da miusa-
jes samwliani patimroba. sasamarTlos dadgenilebiT, imisda miuxedavad, 
rom ganmcxadebeli TviTon ar yofila 2003 wlis 16 oqtombers azaldiqis 
moedanze, igi iyo sazogadoebriv uwesrigobaTa erT-erTi organizatori 
da partiis Stab-binidan aZlevda instruqciebs Tavis Tanapartielebs;

29. 2005 wlis martSi Sewyalebis saprezidento gankargulebis safuZve-
lze ganmcxadebeli  gaaTavisufles darCenili vadis moxdisgan;

II. Sesabamisi erovnuli kanonmdebloba da saerTaSoriso 
angariSebi

A.  konstitucia

30. azerbaijanis respublikis konstituciis 46-e (III) muxli ambobs:

`aravin SeiZleba daeqvemdebaros wamebas an arasaTanado mopyrobas. aravin 
SeiZleba daeqvemdebaros damamcirebel mopyrobas an sasjels. ...~ 

B. sisxlis samarTlebrivi pasuxismgebloba wamebasa da araadamianur 
da Rirsebis Semlaxvel mopyrobaze

31. sisxlis samarTlis kodeqsis Tanaxmad, patimrobaSi myofi an rai-
me sxva saxiT TavisuflebaaRkveTili piris [mamakacis an qalis] wameba 
iTvleba danaSaulad da isjeba Svididan aT wlamde patimrobiT (muxli 
113). sajaro moxelis mier Tavisi movaleobis aRsrulebisas pirisaTvis 
fizikuri an fsiqologiuri zianis miyeneba sistematuri cemisa an sxva 
saxis Zaladobrivi qmedebebis meSveobiT, iTvleba danaSaulad da isjeba 
xuTidan aT wlamde patimrobiT (muxli 113);

32. sisxlis samarTlis saproceso kodeqsis 37-e muxlis Tanaxmad, 
sisxlis samarTalwarmoeba iwyeba sisxlis samarTlis savaraudo msxver-
plis saCivris safuZvelze; 

C. samoqalaqo saCivari sajaro xelisuflebis arakanonier qmedebasa 
Tu umoqmedobaze

33. 1999 wlis 11 ivnisis kanoni individualur uflebaTa da Tavisu-
flebaTa damrRvevi qmedebisa Tu umoqmedobis winaaRmdeg saCivrebis 
Sesaxeb (SemdgomSi `kanoni~) iZleva sajaro moxeleTa winaaRmdeg saCivre-
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bis sasamarTlo ganxilvis SesaZleblobas. kanonis me-2 muxlis Tanaxmad, 
sajaro xelisuflebis mier Cadenili nebismieri qmedeba Tu umoqmedoba, 
rac arRvevs piris uflebebs an Tavisuflebebs, SeiZleba gaxdes sadavo 
an (a) uSualod sasamarTlos winaSe; an (b) umaRlesi (zedamxedveli) saja-
ro xelisuflebis organos winaSe. Tuki saCivari pirvelad waredgineba 
zedamxedveli sajaro xelisuflebis organos, maSin amgvarma organom, 
saCivris miRebidan erTi Tvis ganmavlobaSi, werilobiT unda Seatyobinos 
momCivans misi [mamakacis an qalis] saCivris ganxilvis Sedegebi; 

34. kanonis me-5 muxlis Tanaxmad, pirdapiri samarTlebrivi saCivari 
unda Sevides erTi Tvis ganmavlobaSi im dRidan, rodesac ganmcxadebeli 
Seityobs misi uflebebis an Tavisuflebebis darRvevis Sesaxeb. Tumca, 
Tuki momCivanma Tavdapirvelad saCivari Seitana zedamxedvel sajaro xe-
lisuflebis organoSi, daqvemdebarebuli sajaro xelisuflebis organos 
qmedebisa Tu umoqmedobis winaaRmdeg, maSin sasamarTlo saCivari, ro-
melsac mohyveba zedamxedveli organos gadawyvetileba, unda aRiZras am 
gadawyvetilebis miRebidan erTi Tvis vadaSi. im SemTxvevaSi, Tu bolo va-
dis amowurvis Semdeg, momCivans gaaCnia kargi mizezi saCivris Sesatanad, 
sasamarTlos kidev SeuZlia misi miReba;

35. kanonis me-6 muxlis Tanaxmad, sasamarTlo uflebamosilia, uka-
nonod gamoacxados sadavo qmedeba Tu umoqmedoba, moxsnas momCivanze 
dakisrebuli pasuxismgebloba, an miiRos sxva zomebi, raTa aRadginos 
darRveuli uflebebi an Tavisuflebebi, aseve gansazRvros sajaro xeli-
suflebis pasuxismgebloba misi ukanono qmedebisa Tu umoqmedobis gamo. 
Tu sasamarTlo daadgens individualuri uflebebisa da Tavisuflebebis 
darRvevas, es gaxdeba saxelmwifos winaaRmdeg gancdil zianze samoqala-
qo saCivris safuZveli;

36. samoqalaqo kodeqsi Seicavs amave xasiaTis debulebebs. samoqalaqo 
kodeqsis Tanaxmad, individualur uflebebsa da Tavisuflebebze dava 
pirebsa da sajaro xelisufalTa Soris SeiZleba gaxdes samoqalaqo saCi-
vris sababi (me-2 da me-5 muxlebi). sajaro xelisuflebis an misi oficia-
luri pirebis usamarTlo qmedeba Tu umoqmedoba aRZravs saxelmwifos 
winaaRmdeg samoqalaqo sarCels gancdil zianze (muxli 22). saxelmwifos 
gaaCnia imave donis samoqalaqo pasuxismgebloba, rac Cveulebriv iuri-
diul pirs (muxli 43);

37. samoqalaqo saproceso kodeqsi iTvaliswinebs proceduras, romlis 
mixedviTac pirs SeuZlia daiwyos samoqalaqo samarTalwarmoeba saxel-
mwifos winaaRmdeg zianis anazRaurebis moTxovniT.

D. wamebis sawinaaRmdego evropuli komitetis (CPT) gamoZiebebi 

38. wamebis sawinaaRmdego evropulma komitetma (CPT) ganaxorciela 
sami viziti azerbaijanSi. pirveli gaimarTa 2002 wlis noember-dekember-
Si da moicva viziti #1 sagamoZiebo izolatorsa da Sinagan saqmeTa sami-
nistros daqvemdebarebul moTavsebis dawesebulebebSi, maT Soris, OCU-s 
droebiTi moTavsebis izolatorSi. meore (ad hoc) viziti Sedga 2004 wlis 
ianvarSi da misi mizani iyo informaciis moZieba 2003 wlis 15 oqtombris 
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saprezidento arCevnebis Sedegad ganviTarebuli movlenebisas dakavebul 
pirTa mimarT mopyrobis Sesaxeb. delegacia gaesaubra #1 sagamoZiebo izo-
latorSi myof daaxloebiT 30 pirs. amavdroulad, delegaciam moinaxula 
OCU-s droebiTi moTavsebis dawesebuleba. ukve 2005 wlis maisSi Catarebu-
li mesame (ad hoc) viziti iTvaliswinebda gobustanis cixeSi arsebuli viTa-
rebis Sefasebas. xsenebul vizitebze CPT-s arc erTi moxseneba, garda 2002 
wlis noember-dekembrisa, ar gamxdara sajaro, radgan maTi gamoqveyneba 
moiTxovs saqmeSi moqmedi saxelmwifos Tanxmobas, rac mas ar gamouxatavs. 

39. miuxedavad imisa, rom moxseneba 2002 wlis noember-dekemberSi CPT-s 
vizitze ar ixseniebs OCU-s droebiTi moTavsebis dawesebulebaSi arasa-
Tanado mopyrobis raime specifikur SemTxvevas, igi aRniSnavs, rom de-
legaciam miiRo uamravi gancxadeba arasaTanado mopyrobaze pirebisadmi, 
romlebic imyofebian patimrobaSi Sinagan saqmeTa saministros daqvemdeba-
rebul policiis dawesebulebebSi. savaraudo arasaTanado mopyrobis ti-
pebs Soris dominirebs Zlieri dartyma, muStiT cema, wixlis kvra an xelke-
tebiT, SaSxanebis kondaxebiTa da sxva myari nivTebiT rtyma. analogiur 
SemTxvevebSi, savaraudo arasaTanado mopyrobis sisastike - rogoricaa, 
eleqtroSoki, Zlieri dartymebi fexisgulebze, dakidebul mdgomareobaSi 
xelborkildadebuli piris sxeulze cema - iyo imgvari, rom Tavisuflad 
SeiZleba misi wamebasTan gaTanabreba. amasTan, ramdenime pirma misca Cvene-
ba maTi an naTesavebis damcirebasa da fizikuri Zalis gamoyenebiT daSine-
baze (sqesobrivi Zaladobis CaTvliT), danaSaulis aRiarebis an sasurveli 
informaciis miwodebis mizniT.

samarTali

I. konvenciis me-3 muxlis savaraudo darRveva

40. konvenciis me-3 muxlze dayrdnobiT, ganmcxadebeli Cioda, rom 
mas arasaTanadod moepyrnen dapatimrebis dros; awames OCU-s droebiTi 
moTavsebis izolatorSi; xolo misi patimrobis pirobebi #1 sagamoZie-
bo izolatorSi utoldeboda arasaTanado mopyrobas. igi aseve Cioda, 
rom misi gancxadeba arasaTanado mopyrobaze ar gamoZiebula efeqtianad, 
rasac moiTxovs amave muxlis proceduruli valdebulebebi. konvenciis 
me-3 muxli iTvaliswinebs:

`aravin SeiZleba daeqvemdebaros wamebas an araadamianur an Rirsebis Se-
mlaxvel mopyrobas an dasjas.~
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A. dasaSveboba

1.  dakavebisas savaraudo arasaTanado mopyrobis Sesaxeb

41. saCivris am nawilSi ganmcxadebeli amtkicebda, rom dakavebisas, 
2003 wlis 18 oqtombers, policiis oficrebma igi Zirs dasces, daades 
xelborkilebi, aTries miwaze da scemes. OCU-s SenobaSi gadayvanis dros 
mas urtyes da miayenes sityvieri Seuracxyofa. OCU-s ezoSi igi aiZules, 
pirqve dawoliliyo svel miwaze da am viTarebaSi hkiTxes vinaoba. Tavis 
braldebaTa gasamyareblad, ganmcxadebelma warmoadgina ojaxis ramdeni-
me wevris Cveneba, detalizaciis gansxvavebuli doniTa da Tanmimdevro-
biT, sadac amtkicebdnen, rom policia uxeSad moepyro ganmcxadebels 
Tavis saxlSi dakavebis dros.

42. mTavrobam ganacxada, rom ganmcxadebels ar amouwuravs samarT-
lebrivi dacvis Sidasaxelmwifoebrivi saSualebebi saCivris im nawilTan 
mimarTebiT, rac exeba arasaTanado mopyrobas misi moTavsebis dros, rad-
gan man saTanadod ver warudgina saCivari erovnuli xelisuflebis orga-
noebs. saxeldobr, mTavrobam aRniSna, rom sasamarTloSi gasaCivrebamde 
ganmcxadebels ar warudgenia misi naTesavebis Cvenebebi erovnuli xeli-
suflebis romelime organosaTvis. mTavrobis am pretenziaze ganmcxade-
bels raime konkretuli komentari ar gaukeTebia. 

43. sasamarTlo adgens, rom aucilebeli ara aris imis gadawyveta, saCi-
vris am nawilTan mimarTebiT, ganmcxadebelma amowura Tu ara samarTlebri-
vi dacvis Sidasaxelmwifoebrivi saSualebebi, radgan asec rom yofiliyo, 
ganacxadi mainc dauSvebeli iqneboda arsebiT ganxilvaze Semdegi mizeziT.

44. sasamarTlo aRniSnavs, rom ojaxis wevrTa Cvenebebis (rac, savarau-
dod, usafrTxoebis gamo ar waredgina erovnuli xelisuflebis orga-
noebs) garda, igi ar flobs raime sxva mtkicebulebas dakavebisas ganmcxa-
deblis mimarT policiis mxridan arasaTanado mopyrobaze. sasamarTlo 
aseve aRniSnavs, rom ganmcxadeblis braldeba dakavebisas cemis Sesaxeb 
uaryo OCU-s droebiTi moTavsebis dawesebulebis ufrosma, romelmac da-
adastura, rom OCU-Si Semosvlisas ganmcxadebels zianis aranairi kvali 
ar aReniSneboda. Tavad ganmcxadebelic daeyrdno am Cvenebas im nawilSi, 
romelic exeba sapatimroSi savaraudo arasaTanado mopyrobas da kvla-
vac dasZina, rom yvela dazianeba, aRnusxuli 2003 wlis 30 oqtombris 
sasamarTlo samedicino daskvnaSi, mas miadga 2003 wlis 19 oqtombers, 
dapatimrebidan erTi dRis Semdeg. zemoaRniSnulis gaTvaliswinebiT da 
saqmesTan mimarTebiT arsebul yvela masalaze dayrdnobiT, sasamarTlo 
miiCnevs, rom saCivris am nawilTan dakavSirebiT warmodgenili mtkicebu-
leba ar aris sakmarisi imis ganxilvisaTvis, moepyrnen Tu ara moTavsebi-
sas ganmcxadebels arasaTanadod.

45. aqedan gamomdinare, saCivris es nawili aSkarad dausabuTebelia 
da ukugdebuli unda iqnas konvenciis 35-e muxlis me-3 da me-4 punqtebis 
mixedviT;  
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2. policiis dawesebulebaSi savaraudo arasaTanado mopyrobis Sesaxeb

46. saCivris am nawilSi ganmcxadebeli Cioda, rom OCU-s droebiTi mo-
Tavsebis dawesebulebaSi, 2003 wlis 19 oqtombers gamarTuli dakiTxvis 
dros, igi awames, scemes, daemuqrnen gaupatiurebiT, hyavdaT naxevrad 
uhaero sakanSi da xuTi dRis ganmavlobaSi amyofes mSieri, sufTa sasmeli 
wylis gareSe; 

47. sasamarTlo adgens, rom saCivris es nawili ar aris aSkarad dau-
sabuTebeli konvenciis 35-e muxlis me-3 punqtis mniSvnelobiT. amasTan, 
igi ar SeiZleba dauSveblad gamocxaddes raime sxva safuZvliT. amdenad, 
igi unda gamocxaddes arsebiT ganxilvaze dasaSvebad.

3.  #1 sagamoZiebo izolatorSi patimrobis pirobebis Sesaxeb

48. saCivris am nawilSi, ganmcxadebeli Cioda, rom winaswari patimrobis 
Semdgom etapze #1 sagamoZiebo izolatorSi igi 40 dRis ganmavlobaSi 
imyofeboda 1,35X2,5 m. sididis metad mcire sakanSi, sadac ar iyo higienis 
pirobebi, gaTboba da dRe da Rame enTo eleqtroganaTeba. mas uTxres, rom 
es sakani uwin gamoiyeneboda sikvdilmisjilTaTvis da ramdenime wlis wi-
naT ori aseTi patimari dasajes sikvdiliT swored am sakanSi.

49. mTavrobam ganacxada, rom ganmcxadebels ar amouwuravs samarT-
lebrivi dacvis Sidasaxelmwifoebrivi saSualebebi saCivris am nawilTan 
mimarTebiT. sasamarTloSi gasaCivrebamde ganmcxadebels es sakiTxi ar 
dauyenebia romelime erovnuli xelisuflebis organos winaSe.

50. ganmcxadebelma ganacxada, rom am kuTxiT misTvis ar arsebobda Si-
dasamarTlebrivi dacvis saSualeba. misi mtkicebiT, miuxedavad imisa, rom 
erovnuli kanonmdebloba aSkarad krZalavs wamebasa da araadamianur mo-
pyrobas cixis TanamSromelTagan da uzrunvelyofs amgvari arasaTanado 
mopyrobis kompensirebas, ar arsebobda raime konkretuli samarTlebrivi 
norma sxva tipis arasaTanado mopyrobis mimarT, rogoricaa patimrobis 
zogadi pirobebi. ganmcxadebelma aseve dasZina, rom patimrobisas misi 
wamebis faqtze saCivris Sesabamisad warmoebuli aSkarad araefeqtiani 
oficialuri gamoZiebis fonze, patimrobis pirobebisTvis kompensaciis 
Ziebis nebismieri mcdeloba, yvela SemTxvevaSi, aseve uSedego iqneboda.

51. sasamarTlo aRniSnavs, rom samarTlebrivi dacvis Sidasaxelmwi-
foebriv saSualebaTa amowurvis Sesaxeb wesi (konvenciis 35-e muxli) 
avaldebulebs maT, visac surs saxelmwifos winaaRmdeg Tavisi saqmis Se-
tana saerTaSoriso sasamarTlo an saarbitraJo organoSi, pirvel rigSi 
gamoiyenon erovnuli kanonmdeblobiT uzrunvelyofili samarTlebrivi 
dacvis saSualebebi. amgvarad, saxelmwifoebi Tavisufldebian pasuxis-
mgeblobisagan maT mier Cadenil qmedebebze saerTaSoriso organos wi-
naSe, sanam aqvT SesaZlebloba, es sakiTxebi TavianTi samarTlebrivi sis-
temebis farglebSi moawesrigon. am wesTan Sesabamisobis mizniT, ganmcxa-
debelma unda mimarTos samarTlebrivi dacvis im saSualebebs, romlebic 
xelmisawvdomi da sakmarisia savaraudo darRvevaTa sakompensaciod (mag. 
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ix. Akdivar and Others v. Turkey, 1996 wlis 16 seqtembris gadawyvetileba, Re-
ports of Judgments and Decisions, 1996-IV, gv. 1210, § 65-66); 

52. sasamarTlos ar SeuZlia miiRos ganmcxadeblis argumenti, rom ero-
vnuli kanonmdebloba ar uzrunvelyofda mas samarTlebrivi dacvis saSua-
lebiT misi patimrobis pirobebTan mimarTebiT. igi aRniSnavs, rom kanoni 
individualur uflebaTa da TavisuflebaTa damrRvevi qmedebisa Tu umoq-
medobis winaaRmdeg saCivrebis Sesaxeb iZleva sajaro moxeleTa winaaRmdeg 
saCivrebis sasamarTlo ganxilvis SesaZleblobas, nebismieri qmedebis an 
umoqmedobis SemTxvevaSi, rac arRvevs piris uflebebs an Tavisuflebebs. 
orive, azerbaijanis respublikis konstituciis 46-e muxli da konvenciis 
me-3 muxli, romelic pirdapir gamoiyeneba adgilobriv samarTlebriv sis-
temaSi, krZalavs araadamianur da Rirsebis Semlaxvel mopyrobas. Sesabami-
sad, am debulebebze dayrdnobiT, ganmcxadebels SeeZlo, saCivriT miemar-
Ta iusticiis saministrosTvis (rogorc #1 sagamoZiebo izolatoris ze-
damxedveli organosaTvis) an pirdapir eCivla erovnul sasamarTloebSi da 
gaesaCivrebina Tavisi patimrobis pirobebi. Tumca, ganmcxadebels es arc 
ucdia. metic, man aradamajereblad warmoaCina am qmedebaTa araefeqtiano-
ba. samarTlebrivi dacvis saSualebaTa efeqtianobis mimarT mxolod eWvi 
araa sakmarisi imisaTvis, rom pirma gverdi auaros kompensaciis moTxovnis 
arsebul saSualebaTa gamoyenebas (magaliTisTvis ix. Kunqurova v. Azerbaijan 
(dec.), # 5117/03, 2005 wlis 3 ivnisi).  

53. sasamarTlo askvnis, rom saCivris es nawili ukugdebuli unda iq-
nas konvenciis 35-e muxlis 1-li da me-4 punqtebis mixedviT, radgan ar 
amowurula samarTlebrivi dacvis Sidasaxelmwifoebrivi saSualebebi.

B. arsebiTi mxareebi 

1.  savaraudo arasaTanado mopyroba policiaSi patimrobisas

(a)  mxareTa argumentebi

54. mTavrobam ganacxada, rom ganmcxadebelma ver SeZlo warmoedgina 
raime saxis damajerebeli mtkicebuleba, rac daadasturebda mis mimarT 
arasaTanado mopyrobas policiis dawesebulebaSi yofnisas. samedicino 
eqspertis 2003 wlis 30 oqtombriT daTariRebuli daskvna ar gamori-
cxavs imis albaTobas, rom dazianebebi miadga 2003 wlis 16 oqtombers, 
e.i. dapatimrebamde, arCevnebis Semdgom ganviTarebuli samoqalaqo areu-
lobebisas. mTavrobam aseve dasZina, rom nebismier SemTxvevaSi, sasamarT-
lo-samedicino eqspertizis daskvnis Tanaxmad, dazianebebs ar mouxdenia 
seriozuli gavlena ganmcxadeblis janmrTelobaze. aqedan gamomdinare, 
savaraudo arasaTanado mopyrobas ar miuRwevia konvenciis me-3 muxliT 
moTxovnili sisastikis minimaluri zRvrisaTvis;  

55. ganmcxadebelma ganacxada, rom arasaTanado mopyroba mis mimarT 
OCU-Si patimrobis dros, wamebis tolfasia. man miuTiTa zianis kvalze 
mis quslze, wvivsa da idayvze. igi amtkicebda, rom xelisuflebas ar 
warmoudgenia mis sxeulze dazianebaTa gaCenis sxva damajerebeli axsna. 
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saxeldobr, man aRniSna, rom 2003 wlis 16 oqtombers mas hipoTetura-
dac ki ar SeeZlo am dazianebaTa miReba, radgan am dRes ubralod ar 
imyofeboda azadliqis moedanze. faqti, rom OCU-s droebiTi moTavsebis 
dawesebulebaSi miyvanisas mas sxeulze ar aReniSneboda dazianebebi, das-
turdeba uwyebis ufrosis dakiTxvisas micemuli CvenebebiT.

56. ganmcxadebelma aRniSna isic, rom OCU-Si moyvanidan mokle xan-
Si, policiis oficerma ramdenjerme daartya mas xelketi RviZlis aresa 
da gverdebSi. momdevno dRes, 2003 wlis 19 oqtombers, OCU-s ufro-
sis moadgilis kabinetSi dakiTxvisas ori niRbiani policiis oficeri, 
daaxloebiT, oTx saaTs urtyamda fexisgulebze, informaciis miRebis 
mizniT. drogamoSvebiT urtyamdnen sxeulis sxva nawilebSic. cemas Tan 
axlda gaupatiurebiT daSineba. dartymebma gamoiwvia Zalze serioziuli 
fizikuri tkivili, ris gamoc man droebiT dakarga daxmarebis gareSe 
gadaadgilebis unari. rodesac is OCU-s oficrebma daabrunes Tavis sa-
kanSi, Tanamesakneebi daexmarnen windebis gaxdaSi da naxes, ra cud mdgo-
mareobaSi hqonda terfebi.

57. ganmcxadebelma ganacxada, rom gaupatiurebiT daSineba gagrZelda 
cemis Semdegac, rodesac mas uari uTxres sakuTar advokatTan Sexvedra-
ze da sami dRiT Casves naxevrad uhaero sakanSi, sadac aRwevda arasaTana-
do mopyrobis msxverpl sxva patimarTa godeba. imis gaTvaliswinebiT, Tu 
ra pirobebsa da garemoebebSi moxda es daSinebebi, maT Rrma moraluri 
tkivili miayenes ganmcxadebels;

58. amas garda, ganmcxadebelma aRniSna, rom marTalia, is scemes 2003 
wlis 19 oqtombers, magram sakuTar advokatTan Sexvedrisa da misi infor-
mirebis ufleba mxolod sami dRis Semdeg misces. miuxedavad imisa, rom 
advokatma dauyovnebliv moiTxova ganmcxadeblis samedicino Semowmeba, 
erovnuli organoebis mxridan mizanmimarTuli dayovnebis gamo, Semowmeba 
Catarda mxolod 2003 wlis 29 oqtombers. am droisTvis, ganmcxadebel-
ma metwilad aRidgina daxmarebis gareSe siarulis unari, misi Wrilobebi 
nawilobriv moSuSda da cemis mravali patar-patara niSani gaqra. same-
dicino Semowmebis dagvianebam SeuZlebeli gaxada zianis miyenebis zusti 
drois dadgena. metic, ganmcxadeblis dasabuTebiT, samedicino eqspertma 
ver SeZlo gadmoeca dazianebaTa sruli suraTi, radgan igi iyo am saxel-
mwifo dawesebulebis TanamSromeli da, Sesabamisad, mikerZoebuli.

(b) sasamarTlos Sefaseba

59. rogorc sasamarTlom araerTxel ganmarta, me-3 muxli icavs de-
mokratiuli sazogadoebis erT-erT yvelaze fundamentur Rirebulebas. 
yvelaze rTul viTarebebSic ki, rogoricaa brZola terorizmsa da or-
ganizebul danaSaulTan, konvencia absoluturi mniSvnelobiT krZalavs 
wamebasa da araadamianur an Rirsebis Semlaxvel mopyrobas an dasjas. 
gansxvavebiT konvenciisa da #1 da 4 oqmebis sxva arsebiT debulebaTagan, 
me-3 muxli ar iTvaliswinebs gamonaklisebs da dauSveblad miiCnevs misgan 
gadaxvevas me-15 muxlis me-2 punqtis Sesabamisad, TviT sagangebo mdgoma-
reobis drosac ki, roca safrTxe emuqreba xalxis sicocxles (ix. Selmouni 
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v. France/ [GC], # 25803/94, §95, ECHR 1999-V; Labita v. Italy [GC], # 26772/95, 
§119, ECHR 2000-IV da Dikme v. Turkey, # 20869/92, §89, ECHR 2000-VIII). 

60. sasamarTlo kvlav dasZens, rom `rodesac piri policiis sapati-
mroSi miyvanisas janmrTelia, xolo gaTavisuflebisas dgindeba, rom aRe-
niSneba dazianebebi, saxelmwifos valdebulebaa, warmoadginos marTebu-
li axsna am dazianebaTa gaCenis mizezebze, winaaRmdeg SemTxvevaSi dgeba 
konvenciis me-3 muxlis gamoyenebis sakiTxi~ (ix. Tomasi v. France, 1992 wlis 
27 agvistos gadawyvetileba, Series A, # 241-A, gv.-ebi: 40-41, §§108-11; da 
Selmouni, citirebulia zemoT, §87).

61. sasamarTlo SeniSnavs, rom Tavidanve mxareebma warmoadgines er-
TaderTi samedicino Canaweri - 2003 wlis 30 oqtombriT daTariRebuli 
sasamarTlo-samedicino eqspertizis daskvna, Sedgenili ganmcxadeblis 
savaraudo cemidan ramdenime dRis Semdeg. Tumca, sasamarTlo aRniSnavs, 
rom marTalia, amasobaSi ganmcxadebeli sxva sapatimro dawesebulebaSi 
gadaiyvanes, magram is kvlavac patimrobaSi rCeboda, e.i. xelisuflebis 
kontrolqveS iyo dRidan savaraudo arasaTanado mopyrobisa sasamarT-
lo-samedicino eqspertizis daskvnis dRemde.

62. rac Seexeba mTavrobis arguments, rom ganmcxadebelma ver SeZlo 
sakmarisi mtkicebulebis warmodgena policiaSi patimrobisas Zaladoba-
ze, sasamarTlo aRniSnavs, rom mtkicebulebaTa Sefasebisas man ixelmZR-
vanela “gonivrul eWvs miRma” mtkicebis standartiT (ix. Ireland v. the United 
Kingdom, 1978 wlis 18 ianvris gadawyvetileba, Series A, #25, gv. 64-65, §161). 
Tumca, amgvari mtkiceba SeiZleba gamomdinareobdes mxolod sakmarisad 
mtkice, cxadi da SeTanxmebuli daskvnebidan, an faqtebis msgavsad utyua-
ri wanamZRvrebidan. roca gansaxilveli SemTxveva mTlianad an bevrwilad 
eqceva eqskluziurad xelisuflebis codnis farglebSi, rogorc es iyo 
im adamianTa SemTxvevaSi, romlebic imyofebodnen patimrobaSi maTi kon-
trolis qveS, warmoiSoba myari varaudi amgvari patimrobisas gaCenil 
dazianebaTa mimarT. marTlac, mtkicebis tvirTi ekisreba xelisuflebas, 
romelmac unda warmoadginos sakmarisi da damarwmunebeli ganmarteba 
(ix. Ribitsch v. Austria, 1995 wlis 4 dekembris gadawyetileba, Series A, #336, 
gv. 25-26, §34; da Salman v. Turkey [GC], # 21986/93, §100, ECHR 2000-VII).    

63. sasamarTlo aRniSnavs, rom ganmcxadeblis mimarT arasaTanado 
mopyrobis faqtze davisas mTavrobam ver warmoadgina safuZvliani gan-
marteba, Tu rodis da ranairad gaCnda es dazianebebi. sasamarTlos ar 
SeuZlia miiRos mTavrobis argumenti, rom sasamarTlo-samedicino eqs-
pertizis daskvna ar gamoricxavs ganmcxadeblis mier dazianebaTa dapati-
mrebamde SeZenas. rac Seexeba dazianebaTa gaCenis dros, am mxriv daskvna 
bundovania da arasruli. is aseve ar gamoricxavs imis SesaZleblobas, 
rom dazianebebi gaCnda ganmcxadeblis dapatimrebis Semdeg, rodesac 
igi imyofeboda OCU-s policiis sapatimroSi. Sesabamisad, sasamarTlos 
azriT, miuxedavad imisa, rom sasamarTlo-samedicino eqspertizam daad-
gina ganmcxadeblis sxeulze dazianebebi, mas ar ganusazRvravs am dazia-
nebaTa gaCenis zusti dro.

64. sasamarTlo aRniSnavs, rom ganmcxadebelma erovnuli xelisufle-
bis organoebisa da sasamarTlos winaSe araerTxel dasZina, rom 2003 wlis 
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16 oqtombers ar imyofeboda azadliqis moedanze da, Sesabamisad, verc 
dazianebebs miiRebda. miuxedavad amisa, gamoZiebis dros adgilobrivi xe-
lisuflebis organoebs ar miuRiaT zomebi am faqtis uarsayofad. marti-
vi mtkiceba, rom ganmcxadebels dazianebebi SeeZlo mieRo mis dapatimre-
bamde, ar SeiZleba CaiTvalos mTavrobis mowodebul damakmayofilebel 
da damajerebel ganmartebad. metic, iTvaliswinebs ra ganmcxadeblis 
dazianebaTa xasiaTs, saxeldobr, mis quslze blagvi nivTiT miyenebul 
sisxlCaqcevas, sasamarTlo miiCnevs, rom es aris specifikuri tipis da-
zianeba, rac naklebad savaraudoa, gaCeniliyo policiasTan Cveulebrivi, 
quCis Setakebis dros. amasTan dakavSirebiT, sasamarTlo iTvaliswinebs 
im faqts, rom ganmcxadeblis sisxlis samarTlis saqmis Semdgom ganxil-
vaze, romelic gaimarTa ramdenime Tvis Semdeg, dadginda, rom mocemul 
dRes igi piradad namdvilad ar imyofeboda azadliqis moedanze.

65. garda amisa, sasamarTlo aRniSnavs, rom mTavrobam ver warmoadgi-
na raime dokumenturi mtkiceba, romelic aCvenebda, rom ganmcxadebelma 
dazianebebi miiRo dakavebamde, ramdenadac patimrobis dawesebulebaSi 
misi miyvanisas ar Catarebula saTanado samedicino Semowmeba (Seadare: 
Doğanay v. Turkey, #50125/99, §30, 2006 wlis 21 Tebervali; da Akkurt v. Turkey, 
#47938/99, §36, 2006 wlis 4 maisi). amis sapirispirod, gamoZiebisas OCU-
s droebiTi moTavsebis dawesebulebis ufrosis araorazrovani Cvenebis 
Tanaxmad, sapatimro dawesebulebaSi moyvanisas Catarebuli daTvaliere-
bis dros ganmcxadebels sxeulze aranairi dazianebebi ar aReniSneboda 
(ix. zemoT §21).

66. sasamarTlos miaCnia, rom hematomebi ganmcxadeblis marjvena 
quslze, mis sxeulze arsebul sxva silurjeebTan erTad, miuTiTebs e.w. 
falakas (falaka) meTodis (fexisgulebze xelketebiT cema) gamoyenebas. es 
meTodi, wamebis sawinaaRmdego evropuli komitetis moxsenebis Tanaxmad, 
gamoiyeneboda Sinagan saqmeTa saministros daqvemdebarebul sapatimro 
dawesebulebebSi, rogorc arasaTanado mopyrobis erT-erTi forma. am 
saxis dazianebebi, wesiT, ar unda yofiliyo SemTxveviTi (ix. Salman-is 
zemoxsenebuli saqme, §113);

67. ganmcxadeblis Tanmimdevruli da dawvrilebiTi saCivris gaTva-
liswinebiT, romelsac amagrebs sasamarTlo-samedicino eqspertizis das-
kvnac, aseve imis gaTvaliswinebiT, rom ar arsebobs raime sxva damajerebe-
li ganmarteba  ganmcxadeblis sxeulze aRmoCenil dazianebaTa gamomwvevi 
mizezebis Sesaxeb, sasamarTlo miiCnevs, rom es dazianebebi ukavSirdeba 
arasaTanado mopyrobas, razec pasuxs ageben adgilobrivi organoebi.

68. rac Seexeba arasaTanado mopyrobis aqtis seriozulobas, sasamarT-
lo kvlav imeorebs, rom imis gansazRvrisas, arasaTanado mopyrobis ro-
melime konkretuli forma kvalificirdes Tu ara wamebad, gasaTvaliswi-
nebelia me-3 muxlSi asaxuli gansxvaveba wamebis cnebasa da araadamianur 
an Rirsebis Semlaxvel mopyrobas Soris. rogorc Cans, mizani iyo, rom am 
gansxvavebis saSualebiT, konvencias samarcxvino laqiT aReniSna serio-
zuli da mZime tkivilis gamomwvevi ganzrax Cadenili araadamianuri mo-
pyroba (ix. Ireland-is zemoxsenebuli saqme, gverdebi: 66-67, §167; da Aksoy 
v. Turkey, 1996 wlis 18 dekembris gadawyvetileba, Reports 1996-VI, gverdebi: 
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2278-79, §63). araadamianuri mopyrobis seriozulobasTan erTad, arsebobs 
miznobrivi elementi, aRiarebuli gaeros wamebis da sxva daundobeli, ara-
adamianuri an Rirsebis Semlaxveli mopyrobisa an dasjis sawinaaRmdego 
konvenciiT, romelic ZalaSi Sevida 1987 wlis 26 ivniss da romlis 1-li 
muxli gansazRvravs wamebas miznobrivad miyenebuli Zlieri tkivilis an 
wvalebis konteqstSi, risi mizanicaa inter alia informaciis miReba, dasja an 
daSineba (ix. Salman-is zemoxsenebuli saqme, §114; da Dikme, §94-95).

69. arasaTanado mopyrobis bunebis (ganmcxadeblisTvis fexisgulebSi 
cema) gaTvaliswinebiT, sasamarTlos miaCnia, rom es SeiZleboda yofi-
liyo mxolod miznobrivad Cadenili qmedeba, radgan mis gansaxorciele-
blad uciloblad daixarjeboda garkveuli dro da Zalisxmeva. rogorc 
Cans, amgari qmedeba miznad isaxavda aRiarebas an informaciis miRebas 
ganmcxadeblisgan (Seadare zemoxsenebul Aksoy-s saqmes, gv. 2279, §64; ase-
ve Salman-is zemoxsenebul saqmes, §115, sadac sasamarTlom daadgina, rom 
falakas gamoyeneba utoldeba wamebas). sasamarTlos azriT, aRniSnuli 
mopyroba iyo imdenad seriozuli da sastiki, rom igi SeiZleba daxa-
siaTdes rogorc wameba.

70. dasasruls, sasamarTlo adgens, rom am mimarTebiT dairRva kon-
venciis me-3 muxli.

2.  savaraudod araefeqtianad warmarTuli gamoZieba

(a) mxareTa argumentebi

71. mTavrobam  ganacxada, rom xelisuflebam warmarTa efeqtiani ofi-
cialuri gamoZieba ganmcxadeblis mier arasaTanado mopyrobaze Semota-
nil saCivarze. mTavrobam gansakuTrebulad aRniSna, rom generalurma 
prokuraturam awarmoa sisxlis samarTlebrivi gamoZieba, romlis dro-
sac ganmcxadeblis mier arasaTanado mopyrobis faqtze Setanil saCi-
varTan dakavSirebiT daikiTxa OCU-s oTxi oficeri da dadginda, rom 
braldebebi usafuZvlo iyo. Semdgom ganmcxadebelma sasamarTloSi gaa-
saCivra gamoZiebis Sedegebi da misi saCivris arsebiTi mxareebi ganixiles 
adgilobrivma sasamarTloebma;

72. ganmcxadebelma ganacxada, rom verc gamomZiebelma organoebma 
da verc adgilobrivma sasamarTloebma SeZles misi saCivris mtkice da 
efeqtiani gamoZieba. man kvlav dasZina, rom gamoZieba iyo zedapiruli 
da gajerebuli mravali faruli qmedebiT. konkretulad, xelisufle-
bam aSkara ignorireba gaukeTa OCU-s winaswari moTavsebis dawesebulebis 
ufrosis Cvenebas, rom sapatimroSi misvlisas ganmcxadebeli iyo janmr-
Teli. amis msgavsad, maT ar moipoves Cvenebebi sxva mowmeTagan, romelTac 
SeeZloT faqtis dadastureba. adgilobrivma sasamarTloebma or Tveze 
meti xniT daagvianes misi saqmis ganxilva da Caidines igive Secdomebi, 
rac gamomZiebelma organoebma;
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(b) sasamarTlos Sefaseba

73. sasamarTlo Seaxsenebs: rodesac pirovneba aRZravs dasabuTebul 
saCivars, rom igi [mamakaci an qali] seriozuli arasaTanado mopyrobis 
msxverplia da mis mimarT dairRva me-3 muxli, maSin es mdgomareoba, kon-
venciis 1-li muxliT dadgenil saxelmwifos zogad valdebulebasTan er-
TobliobaSi, `yvelasaTvis Tavisi iurisdiqciis farglebSi uzrunvelyos 
[am] konvenciaSi ... gansazRvruli uflebebi da Tavisuflebebi~, azrobri-
vad moiTxovs efeqtiani oficialuri gamoZiebis Catarebas. am gamoZiebam 
unda uzrunvelyos pasuxismgebel pirTa amocnoba da saTanado dasja. sx-
vagvarad, wamebisa da araadamianuri da Rirsebis Semlaxveli mopyrobisa 
da dasjis saerTo samarTlebrivi akrZalva, Tavisi Zireuli mniSvnelobis 
miuxedavad (ix. zemoT 59-e punqti), gaxdeba realurad araefeqtiani da, 
rig SemTxvevebSi, SesaZloa, saxelmwifo warmomadgenlebma SeZlon Ta-
vianT kontrolqveS myofTa uflebebis darRveva virtualuri dausje-
lobis viTarebaSi (ix. Assenov and Others v. Bulgaria, 1998 wlis 28 oqtomberi, 
Reports 1998-VIII, gv. 3290, punqti 102; da Labita-s zemoxsenebuli saqme, pun-
qti 131). sasamarTlos precedentuli samarTliT gansazRvruli efeqtia-
nobis minimaluri standartebi aseve moicavs moTxovnas, rom gamoZieba 
iyos damoukidebeli, miukerZoebeli da sazogadoebis usafrTxoebis ga-
momxatveli, da rom kompetenturma organoebma unda imoqmedon samagali-
To mondomebiTa da siswrafiT (ix. Isayeva and Others v. Russia, # 57947/00, 
57948/00 da 57949/00, punqtebi 208-213, 2005 wlis 24 Tebervali; da Menes-
heva v. Russia, # 59261/00, punqti 67, ECHR 2006-...);

74. sasamarTlo dasawyisSive aRniSnavs, rom ganmcxadebels ar SeeZlo 
arasaTanado mopyrobis Sesaxeb Tavis saCivarze xelisuflebis dauyovne-
beli informireba, radgan cemidan sami dRis ganmavlobaSi mas ukrZala-
vdnen sakuTar advokatTan Sexvedras. xelisuflebis organoebamde pir-
velad sakiTxi mivida 2003 wlis 22 oqtombers, rodesac misma advokatma 
moiTxova samedicino daTvalierebis Catareba. miuxedavad amisa, moTxo-
vnis mimarT saTanado yuradReba ar gamovlenila, radgan umoqmedobam 
gastana iqamde, sanam xuTi dRis Semdeg advokatma ar gaasaCivra proku-
rorTan samedicino Semowmebis dagvianeba. Tumca, amis merec, samedici-
no Semowmebamde kidev ori dRe gavida. amasTan dakavSirebiT, sasamarT-
lo aRniSnavs, rom msxverplisTvis Zalze rTulia policiaSi patimrobis 
dros arasaTanado mopyrobis dadastureba, Tuki is [mamakaci, an qali] 
izolirebuli iyo garesamyarosgan da ar eZleoda saSualeba, Sexvedroda 
eqims, advokats, ojaxis wevrebs an megobrebs, romelTac SeeZloT daxma-
rebodnen saWiro mtkicebulebaTa TavmoyraSi (ix. Aksoy-s zemoxsenebuli 
saqme, gv. 2286, punqti 97). xelisuflebas marTebs, gadadgas mis Sesa-
ZleblobebSi arsebuli nebismieri gonieri nabiji, raTa daicvas faqtTan 
makavSirebeli mtkicebulebebi, inter alia sasamarTlo samedicino eqsperti-
zis mtkicebulebaTa CaTvliT. gamoZiebis nebismierma naklovanebam, rac 
Zirs gamouTxris mis sandoobas dazianebaTa dadgenis saqmeSi an damnaSave 
pirTa gamoaSkaravebaSi, SeiZleba migviyvanos am standartis darRvevam-
de (ix. Batı and Others v. Turkey, #: 33097/96 da 57834/00, punqti 134,  ECHR 
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2004-IV (amonaridebi)). Sesabamisad, sasamarTlo miiCnevs, rom am saqmesTan 
dakavSirebiT araefeqtiani gamoZiebis erT-erTi mniSvnelovani faqtoria 
sasamarTlo mtkicebulebaTa droulad vermoZieba. droul samedicino 
gamokvlevas SeeZlo medicinis eqspertisTvis mieca saSualeba, gamoetana 
ufro sruli daskvna dazianebaTa miyenebis drosa da mizezebze;

75. metic, winamdebare saqmeze sisxlis samarTlebrivi gamoZieba ar yo-
fila damakmayofilebeli. gamomZiebeli organoebi Semoifarglnen mxolod 
sasamarTlo eqspertizis daskvnis SeswavliTa da policiis im oTxi ofi-
cris dakiTxviT, romelTac urTierToba hqondaT ganmcxadebelTan  OCU-
Si. arc erTi sxva mowme ar dakiTxula. imis gaTvaliswinebiT, rom ganmcxa-
deblis mimarT arasaTanado mopyrobis damtkicebiT SeiZleba dadges OCU-
s mesveurTa pasuxismgeblobis sakiTxi, sasamarTlos, rogorc es xSirad 
xdeba, srulebiT ar akvirvebs, rom policiis dakiTxuli oficrebi uaryo-
fen savaraudo arasaTanado mopyrobis faqts. miuxedavad amisa, gamomZie-
belma WeSmaritebad miiRo policiis oficerTa uaryofa da, miuxedavad 
ganmcxadeblis Cvenebisa da sxeulis udavo dazianebebisa, uari ganacxada 
sisxlis samarTlis procesis dawyebaze;

76. am SezRuduli gamoZiebis safuZvelze, gamomZiebelma ubralod miiC-
nia, rom ganmcxadebelma es dazianebebi miiRo 2003 wlis 16 oqtombris 
movlenebis dros,  daeyrdno ra Zalze arasrul sasamarTlo eqspertizis 
daskvnas, romelic ar gamoricxavda amgvar scenarsac. miuxedavad amisa, 
gamomZiebels ar gauTvaliswinebia is faqti, rom sasamarTlo eqspertizis 
daskvna aseve ar gamoricxavda im albaTobas, rom dazianebebi ganmcxade-
bels SeiZleba midgomoda dapatimrebis drosac. sinamdvileSi, yovelive 
aman gamoiwvia arasaTanado mopyrobaze sakuTar braldebaTa mtkicebis 
tvirTis ganmcxadebelze gadatana. Tumca, rogorc ukve iTqva, im saqmeebSi 
sadac pirs ziani adgeba sapatimroSi yofnisas, maSin mtkicebis tvirTi ga-
dadis xelisuflebaze, rom warmoadginos dazianebaTa mizezebis sakmarisi 
da damarwmunebeli ganmarteba (ix. zemoT punqtebi 60 da 62);

77. sasamarTlo aseve dasZens, rom Tavis gadawyvetilebaSi, ar wamoewyoT 
sisxlis samarTalwarmoeba, sagamoZiebo organoebma srulebiT ver gaiTva-
liswines OCU-s droebiTi moTavsebis dawesebulebis ufrosis araorazro-
vani Cveneba, sadac igi adasturebda, rom OCU-Si moyvanisas ganmcxadebels 
sxeulze aranairi dazianeba ar aReniSneboda. sasamarTlo ganxilvis arc 
erT etapze xelisuflebis warmomadgenlebs eWvqveS ar dauyenebiaT [OCU-s] 
ufrosis Cvenebebi. mxolod am Cvenebas SeeZlo mieyvana gamomZiebeli das-
kvnamde, rom dazianebebi ganmcxadebels miadga patimrobisas; 

78. metic, ganmcxadebeli Tanmimdevrulad amtkicebda, rom 2003 wlis 
16 oqtombris movlenebis dros ar imyofeboda azadliqis moedanze da, 
aqedan gamomdinare, am dazianebebsac ver miiRebda iq. miuxedavad amisa, 
gamoZiebis dros xelisuflebis organoebs am informaciis gadasamowme-
blad aranairi zoma (vTqvaT, nebismieri mowmis dakiTxva, vinc daadas-
turebda ganmcxadeblis azadliqis moedanze aryofnas) ar miuRiaT. maT 
Cvenebebi arc sxva mowmeTagan (ganmcxadeblis ojaxis wevrebi, mezoblebi 
an sxva pirebi, visac masTan hqonda kontaqti dapatimrebamde) auRiaT, 
romlebic SeZlebdnen ecnobebinaT, hqonda Tu ara ganmcxadebels dazia-
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nebebi dakavebamde. aseve ar ucdiaT, daekiTxaT ganmcxadeblis Tanamesak-
neebi OCU-Si, romelTac igi ixiles uSualod cemis Semdeg;

79. am uamravi uzustobisa da Secdomis gaTvaliswinebiT, sasamarTlo 
miiCnevs, rom ganmcxadeblis saCivari arasaTanado mopyrobaze araefe-
qtianad gamoiZies. aqedan gamomdinare, dairRva konvenciis me-3 muxli.  

II. konvenciis me-13 muxlis savaraudo darRveva

80. ganmcxadebeli Cioda, rom mas uari eTqva SidasamarTlebrivi dacvis 
efeqtian saSualebebze, roca man konvenciis safuZvelze gaasaCivra ara-
saTanado mopyroba policiis dawesebulebaSi. igi daeyrdno konvenciis 
me-13 muxls, romelic ambobs: 

`yvelas, visac daerRva am konvenciiT gaTvaliswinebuli uflebebi da Ta-
visuflebebi, unda hqondes samarTlebrivi dacvis efeqtiani saSualeba 
erovnuli xelisuflebisagan, Tundac es darRveva Caidinos pirma, rome-
lic samsaxurebriv uflebamosilebas axorcielebda~.

A. dasaSveboba

81. sasamarTlo aRniSnavs, rom es saCivari dakavSirebulia adre ganxilul 
sxva saCivarTan da, aqedan gamomdinare, unda gamocxaddes dasaSvebad.

B. arsebiTi mxareebi

82. mxareTa argumentebi arsobrivad iyo igive, rac konvenciis me-3 
muxlis procedurul nawilTan mimarTebiT.

83. sasamarTlo kvlav aRniSnavs, rom konvenciis me-13 muxliT garan-
tirebulia erovnul doneze SidasamarTlebrivi dacvis saSualebaTa ar-
seboba konvenciis uflebaTa da TavisuflebaTa dasacavad, nebismieri 
formiT, adgilobriv kanonmdeblobaSi. wesisamebr, Tuki samarTlebrivi 
dacvis erTi konkretuli saSualeba TavisTavad srulad ar akmayofilebs 
me-13 muxlis moTxovnebs, maSin amis gakeTeba xelewifeba adgilobrivi ka-
nonmdeblobiT uzrunvelyofil samarTlebrivi dacvis saSualebaTa kre-
buls (magaliTisTvis ix. Kudła v. Poland, [GC], #30210/96, punqti 157, ECHR 
2000-XI; da Menesheva-s zemoxsenebuli saqme, punqti 74).  

84. Tumca, saxelmwifos valdebulebaTa zRvari, me-13 muxlis Tanax-
mad, meryeobs ganmcxadeblis saCivris xasiaTidan gamomdinare da, rig Se-
mTxvevebSi, konvencia moiTxovs raime konkretuli samarTlebrivi dacvis 
saSualebiT uzrunvelyofas. amgvarad, saeWvo sikvdilisa da arasaTanado 
mopyrobis saqmeebSi, me-2 da me-3 muxlebiT daculi uflebebis Zireuli 
mniSvnelobis gaTvaliswinebiT, me-13 muxli moiTxovs, sadac es saWiroa, 
amomwurav da efeqtian gamoZiebas kompensaciis gadaxdasTan erTad, rasac 
mohyveba pasuxismgebel pirTa amocnoba da dasja (ix. Aksoy-s zemoxsene-
buli saqme, gv. 2286 da 2287, punqtebi 95 da 98; da Assenov and Others, gv. 
3293, punqti 117).
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85. winamdebare saqmeSi warmodgenil mtkicebulebaze dayrdnobiT, sa-
samarTlom daadgina, rom  OCU-s policiis dawesebulebaSi ganmcxadebli-
sadmi miyenebul dazianebebze pasuxs agebs xelisufleba. am mimarTebiT 
ganmcxadeblis saCivrebic adgilobrivi xelisuflebis organoebisadmi 
efuZneboda analogiur mtkicebulebas da, aqedan gamomdinare, `dasabu-
Tebulia~ me-13 muxlis miznebisaTvis (ix. Boyle and Rice v. the United Kingdom, 
1988 wlis 27 aprilis gadawyvetileba, Series A # 131, gv. 23, punqti 52). 
amgvarad, xelisufleba valdebuli iyo, Caetarebina efeqtiani gamoZieba 
policiis oficerTa winaaRmdeg misi saCivris safuZvelze. 

86. zemoxsenebuli mizezebis gaTvaliswinebiT, sasamarTlom daadgina, 
rom ganmcxadeblis saCivarze adgilobrivad warmoebuli gamoZieba ar yo-
fila sakmarisad amomwuravi da efeqtiani. amis msgavsad, adgilobrivma sa-
samarTloebmac, romelTac ganixiles sisxlis samarTlebrivi gamoZiebis 
Sedegi, saqmis arsSi damoukideblad garkvevis mcdelobis gareSe, ubra-
lod mxari dauWires gamomZieblis mosazrebas, rom ganmcxadeblis saCiva-
ri iyo dausabuTebeli, riTac, faqtobrivad, dauSves igive Secdomebi da 
uzustobebi, rac gamomZieblebma sisxlis samarTlebrivi gamoZiebis dros;

87. amrigad, imis gaTvaliswinebiT, rom winamdebare saqmesTan mimar-
TebiT, ar Catarebula efeqtiani gamoZieba, sasamarTlo adgens, rom gan-
mcxadebels uari eTqva samarTlebrivi dacvis efeqtian saSualebaze po-
liciis sapatimroSi arasaTanado mopyrobis faqtTan dakavSirebiT. Sesa-
bamisad, dairRva konvenciis me-13 muxli. 

III. konvenciis me-14 muxlis savaraudo darRveva

88. ganmcxadebeli Cioda, rom igi awames an, sxvagvarad rom vTqvaT, mas 
arasaTanadod moepyrnen misi politikuri mosazrebebisa da opoziciuri 
partiisadmi kuTvnilebis gamo. amgvarad, moxda misi diskriminacia, kon-
venciis me-14 muxlis sawinaaRmdegod, romlis Tanaxmad:

`am konvenciiT gaTvaliswinebuli uflebebiTa da TavisuflebebiT sargeb-
loba uzrunvelyofilia yovelgvari diskriminaciis gareSe, sqesis, rasis, 
kanis feris, enis, religiis, politikuri Tu sxva Sexedulebebis, erovnu-
li Tu socialuri warmoSobis, erovnuli umciresobisadmi kuTvnilebis, 
qonebrivi mdgomareobis, dabadebisa Tu sxva statusis ganurCevlad~.

89. mTavrobam ganacxada, rom ganmcxadebels ar amouwuravs Sida-
samarTlebrivi dacvis yvela saSualeba, radgan mas ar miumarTavs rome-
lime adgilobrivi saxelisuflebo organosTvis saCivriT diskriminaciis 
Sesaxeb. nebismier SemTxvevaSi, mTavroba kvlav im poziciazea, rom gan-
mcxadeblis mimarT ar ganxorcielebula diskriminaciuli mopyroba.

90. ganmcxadebelma kvlav gaimeora Tavisi saCivari da ganacxada, rom 
am sakiTxTan mimarTebiT, mas ar moeTxoveboda samarTlebrivi dacvis 
raime gancalkevebuli gasaCivrebis saSualebis amowurva. 

91. Tu davuSvebT imasac, rom ganmcxadebelma Tavis saCivarTan mimar-
TebiT amowura SidasamarTlebrivi dacvis yvela saSualeba, sasamarTlo 
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miiCnevs, rom  mas ar warmoudgenia diskriminaciis damadasturebeli ise-
Ti samxili, rac sasamarTlos saSualebas miscemda, winamdebare saqmeSi 
ganexila me-14 muxlis darRvevis albaToba. amasTan, igi aRniSnavs, rom es 
saCivari aSkarad dausabuTebelia da ukugdebuli unda iqnas konvenciis 
35-e muxlis me-3 da me-4 punqtebis Tanaxmad.

IV. konvenciis 41-e muxlis gamoyeneba

92. konvenciis 41-e muxli iTvaliswinebs:

`Tu sasamarTlo daadgens, rom dairRva konvencia da misi oqmebi, xolo 
Sesabamisi maRali xelSemkvreli mxaris Sidasaxelmwifoebrivi samarTa-
li darRvevis mxolod nawilobrivi gamosworebis  SesaZleblobas iZle-
va, saWiroebis SemTxvevaSi, sasamarTlo dazaralebul mxares samarTlian 
dakmayofilebas miakuTvnebs~.

A. ziani

1.  materialuri ziani

93. ganmcxadebelma moiTxova 100,000 evro (EUR) materialuri zianisaT-
vis. man ganacxada, rom sapatimroSi cema `Seuqcevad gavlenas iqoniebs mTel 
mis cxovrebaze~. mas kvlavac awuxebs posttravmuli tkivili terfsa da 
fexebSi, rac aiZulebs, mudmivad mimarTos samedicino daxmarebas. Tavisi 
moTxovnebis gasamyareblad, man warmoadgina ukanaskneli samedicino daskvna 
(gacemuli 2006 wels), sadac miTiTebulia iseTi samedicino zomebisaTvis 
mimarTva, rogoricaa fizioTerapia, masaJi da samedicino mkurnaloba. 

94. mTavrobis gancxadebiT, ganmcxadebelma ver SeZlo materialuri 
zianis Sesaxeb raime mtkicebulebis warmodgena.  

95. sasamarTlo ver xedavs raime SemTxveviT kavSirs dadgenil darR-
vevasa da savaraudo materialur zians Soris. konkretulad, warmod-
genil samedicino daskvnaSi ar Cans, rom ganmcxadeblis janmrTelobis 
amJamindeli problemebi pirdapiri Sedegia im cemisa, romelic mis mimarT 
ganxorcielda patimrobisas 2003 wels. metic, miuxedavad imisa, rom xse-
nebuli cnobebiT ganmcxadebels eniSneba samedicino mkurnalobis rigi 
procedurebi, isini ver asaxaven amgvari mkurnalobis periods, sixSires 
an Rirebulebas. dabolos, ganmcxadebels ar warmoudgenia arc raime 
mtkicebuleba imisa, rom man patimrobidan gamosvlis Semdeg realurad 
gaiara raime samedicino mkurnaloba, arc amgvari mkurnalobisTvis ga-
daxdili Tanxis damadasturebeli dokumentacia. amgvarad, sasamarTlo 
uaryofs ganmcxadeblis moTxovnas materialur zianze.

2.  aramaterialuri ziani

96. ganmcxadebelma moiTxova 400,000 evro (EUR) aramaterialuri zia-
nisaTvis. man ganacxada, rom sapatimroSi arasaTanado mopyrobam miayena 
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mas seriozuli moraluri ziani.
97. mTavrobis mtkicebiT, moTxovnili Tanxa dausabuTebeli da ga-

daWarbebulia. 
98. imis gaTvaliswinebiT, rom ganmcxadebeli awames policiis dawese-

bulebaSi da adgilobrivi gamoZieba mis saCivarTan dakavSirebiT araefe-
qtiani gamodga, sasamarTlo miiCnevs, rom es ar SeiZleba kompensirdes 
mxolod darRvevis aRiarebiT. miuxedavad amisa, moTxovnili Tanxa ga-
daWarbebulia. konvenciis 41-e muxlis moTxovnaTa Sesabamisad, samarT-
lianobis principze dayrdnobiT, sasamarTlo ganmcxadebels moraluri 
zianisTvis akuTvnebs 10,000 evros (EUR), plus nebismieri gadasaxadi, ri-
Tac es Tanxa SeiZleba daibegros.

B. sasamarTlo xarjebi

99. ganmcxadebelma moiTxova  100 evro (EUR) safosto xarjebisTvis, 890 
evro (EUR) adgilobriv sasamarTloebSi gaweuli xarjebisTvis da 890 evro 
(EUR) strasburgis sasamarTloSi  gaweuli xarjebisTvis. man warmoadgina 
mxolod safosto xarjis damadasturebeli qviTari 46 aSS dolaris (USD) 
(daaxloebiT, 37 evro) odenobiT. mas ar warmoudgenia adgilobriv sa-
samarTloebSi gaweuli xarjebis damadasturebeli dokumentacia.

100. mTavrobas am xarjebTan mimarTebiT araviTari komentari ar 
gaukeTebia.

101. sasamarTlos precedentuli samarTlis Tanaxmad, ganmcxadebels 
xarjebi unazRaurdeba mxolod im SemTxvevaSi, Tuki dadgindeba, rom xar-
jebi iyo realuri da aucileblobiT gamowveuli da Seesabameboda goni-
vrul odenobas. winamdebare saqmeSi sasamarTlo akuTvnebs ganmcxadeblis 
mier dadasturebul safosto xarjs, e.i. 37 evros (EUR). rac Seexeba adgi-
lobrivi sasamarTlo ganxilvebisTvis gaweul xarjebs, saqmis faqtobriv 
garemoebaTa gaTvaliswinebiT, sasamarTlos miaCnia, rom marTalia, gan-
mcxadebelma ver SeZlo am xarjebis damadasturebeli raime mtkicebulebis 
warmodgena, magram mizanSewonilia misTvis moTxovnili Tanxis mikuTvneba. 
sasamarTlo aseve gonivrulad miiCnevs, miakuTvnos ganmcxadebels moTxo-
vnili Tanxa sasamarTloSi gaweuli xarjebisaTvis. Sesabamisad, sasamarT-
lo yvela muxlze akuTvnebs Tanxas - 1,817 evros (EUR) odenobiT, plus 
nebismieri gadasaxadi, riTac es Tanxa SeiZleba daibegros.

C. sauravi

102. sasamarTlo Sesaferisad miiCnevs, rom sauravi ganisazRvros 
evropis centraluri bankis mier dadgenili minimaluri nixriT, rasac 
unda daematos Tanxis sami procenti. 
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xsenebuli mizezebidan gamomdinare, sasamarTlo 
erTxmad
1. acxadebs patimrobisas arasaTanado mopyrobisa da samarTlebrivi dacvis 

Sidasaxelmwifoebriv saSualebaTa ukmarobis Sesaxeb saCivrebs dasaSvebad, 
xolo danarCens - dauSveblad;

2. adgens, rom dairRva konvenciis me-3 muxli policiis dawesebulebaSi ara-
saTanado mopyrobis faqtidan gamomdinare;

3. adgens, rom dairRva konvenciis me-3 muxli savaraudo arasaTanado mo-
pyrobasTan dakavSirebiT ganmcxadeblis saCivarze araefeqtiani gamoZiebis 
gamo;

4. adgens, rom dairRva konvenciis me-13 muxli;

5. adgens:

(a) konvenciis 44-e muxlis me-2 punqtis  Sesabamisad, gadawyvetile-
bis ZalaSi Sesvlidan sami Tvis ganmavlobaSi, mopasuxe saxelmwifom 
ganmcxadebels unda gadauxados 10,000 (aTi aTasi) evro aramateria-
luri zianisTvis da 1,817 (aTas rvaas Cvidmeti) evro xarjebisTvis 
azerbaijanul manaTSi gadaxdis dRes arsebuli kursiT, plus nebis-
mieri gadasaxadi, riTac es Tanxa SeiZleba daibegros;

(b) zemoxsenebuli samTviani vadis gasvlis Semdeg Tanxis gadaxdis dRe-
mde, aRniSnul Tanxas daemateba sauravi im moculobiT, rac utol-
deba evropuli bankis sesxisTvis gankuTvnil minimalur procents, 
romelsac unda daematos samprocentiani ganakveTi; 

6. uaryofs ganmcxadeblis moTxovnis danarCen nawils samarTlian dakmayo-
filebasTan dakavSirebiT.

 Sesrulebulia inglisur enaze da werilobiT gacxadebulia 2007 wlis 11 
ianvars, sasamarTlos reglamentis 77-e muxlis me-2 da me-3 punqtebis Se-
sabamisad.

soren nilseni  xristos rozakisi
registratori  Tavmjdomare
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barani da huni TurqeTis winaaRmdeg

Case of Baran and Hun v. Turkey
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meore seqcia

barani da huni TurqeTis winaaRmdeg

(ganacxadi # 30685/05)

gadawyvetileba

strasburgi

2010 wlis 20 maisi

saboloo versia

20/08/2010

gadawyvetileba saboloo gaxda konvenciis 44-e muxlis me-2 punqtis Sesa-
bamisad. is SeiZleba daeqvemdebaros redaqciul gadasinjvas.
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saqmeze barani da huni TurqeTis winaaRmdeg,

adamianis uflebaTa evropuli sasamarTlos (meore seqcia) palatam 
Semdegi SemadgenlobiT:

fransua tulkensi, Tavmjdomare
irino gabral bareto,
danute Jokieni,
dragoliub popoviCi,
nona woworia,
isil karakaSi,
kristina pardalosi, mosamarTleebi
da
sali dole, seqciis registratori,
moiTaTbira daxurul kars miRma 2010 wlis 29 aprils
da amave dRes gamoitana winamdebare gadawyvetileba:
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procedura

1. saqmes safuZvlad daedo ganacxadi # 30685/05, romelic 2011 wlis 19 
ivniss TurqeTis respublikis winaaRmdeg sasamarTloSi Seitana TurqeTis 
orma moqalaqem, q-nma giulderen baranma da b-nma haki aziz hunma (Semd-
gomSi „ganmcxadeblebi“), adamianis uflebaTa da ZiriTad TavisuflebaTa 
dacvis konvenciis (SemdgomSi „konvenciis“) 34-e muxlis Sesabamisad. 

2. ganmcxadeblis interesebs warmoadgenda q-ni g. tunCeri, praqtikosi 
advokati stambolSi. TurqeTis mTavrobas (SemdgomSi „mTavroba“) war-
moadgenda misi agenti.

3. 2006 wlis 17 noembers meore seqciis prezidentma gadawyvita, ec-
nobebina mTavrobisaTvis ganacxadis Setanis Sesaxeb. aseve gadawyda, rom 
sasamarTlo erTdroulad imsjelebda ganacxadis dasaSvebobasa da arse-
biT mxareebze (29-e muxlis me-3 punqti).

faqtebi

I. saqmis garemoebebi

4. ganmcxadeblebi daibadnen, Sesabamisad, 1973 da 1965 wlebSi. ganacxa-
dis Setanis momentisaTvis isini imyofebodnen, Sesabamisad, bairampaSasa 
da edirnis cixeebSi.

A. ganmcxadeblis patimroba policiis dawesebulebaSi da samedicino 
cnobebi mis mimarT savaraudo arasaTanado mopyrobasTan dakavSirebiT

5. 1995 wlis 21 ivliss policiis samsaxurebriv manqanas esroles 
xelyumbara stambolSi, gaziosmanfaSas ubanSi. policiis TxuTmetiode 
oficeri daSavda. ukanono SeiaraRebulma organizaciam, saxeldobr, TDP-
m (TurqeTis revoluciuri partia) aiRo pasuxismgebloba momxdar inci-
dentze. aRniSnuli incidentis kvalad policiam Caatara operacia TDP-s 
wevrebis winaaRmdeg.

1.  ganmcxadebelTa patimroba policiis dawesebulebaSi

6. 1995 wlis 4 da 5 agvistos ganmcxadeblebi daakaves da waiyvanes 
policiis dawesebulebaSi eWvis safuZvelze, rom isini CarTulni iyvnen 
TDP-Si. ganmcxadeblebi policiaSi rCebodnen 1995 wlis 17 agvistomde.

7. meore da pirveli ganmcxadebeli dakiTxes, Sesabamisad, 1995 wlis 
11 da 13 agvistos stambolis usafrTxoebis sammarTvelos antiteroris-
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tuli ganyofilebis policiis oficrebma, roca maT dades detaluri da 
xelmowerili angariSi im saqmianobaTa Sesaxeb, romlebSic monawileobdnen 
TDP-Si. 1995 wlis 14 agvistos meore ganmcxadebeli dakiTxes kidev er-
Txel. im dRes pirvelma ganmcxadebelma monawileoba miiRo policiis man-
qanis dabombvis movlenaTa rekonstruqciaSi. ganmcxadeblebma sxvadasxva 
dros aseve monawileoba miiRes fotoebiT identifikaciis procedurebSi.

8. ganacxadis formaSi ganmcxadeblebi Ciodnen, rom maT mimarT 
ganxorcielda wameba policiaSi patimrobisas. amasTan dakavSirebiT, isi-
ni aRniSnavdnen, rom moaTavses binZur sakanSi ventilaciis gareSe, ar 
hqondaT Zilis saSualeba, ar aZlevdnen sakvebsa da wyals, Tvalebi axveu-
li hqondaT, aginebdnen da emuqrebodnen, asmeninebdnen xmamaRal musikas, 
scemdnen, aSiSvlebdnen, asxamdnen wyals maRali wneviT, aiZulebdnen, da-
mdgariyvnen ventilatoris win, kidebdnen. amas garda, pirveli ganmcxa-
debeli Cioda, rom mis mimarT ganxorcielda seqsualuri Zaladobac, is 
gaaSiSvles da dakides fexebiT, qaCavdnen Tmasa da TiTebs da adebdnen 
simZimes terfebze.

2. ganmcxadebelTa samedicino cnobebi

a) giulderen barani

9. 1995 wlis 17 agvistos ganmcxadebeli Seamowma sasamarTlo samedici-
no institutis eqimma saxelmwifo usafrTxoebis sasamarTloSi, romelmac 
aRniSna, rom mas sisxli sdioda cxviridan, hqonda tkivili genitaliebis 
areSi, ori 1 sm-iani msubuqi Wriloba marjvena mklavze da wriuli formis 
SeSupeba majaze, orive mklavSi grZnobda sisustesa da uZlurebas, stkio-
da marjvena xelis ori TiTi da aReniSneboda 2x1 zomis msubuqi Wrilo-
ba marjvena muxlze. garda amisa, eqimma SeniSna sisxldena ginekologiuri 
travmis gamo, romelic miiRo, daaxloebiT, 15 dRis win. Tumca, man daafi-
qsira, rom ganmcxadebelma uari Tqva ginekologiur Semowmebaze.

10. 1995 wlis 18 agvistos ganmcxadebeli gasinja cixis eqimma, romel-
mac aRniSna, inter alia, rom mas hqonda gavrcelebuli tkivili zurgisa da 
welis areSi, amasTan, Zala da  moZraobis unari hqonda dakarguli orive 
mklavSi. garda amisa, ganmcxadeblis sxeulze eqimma aRmoaCina sxvadasx-
va zomis mravlobiTi Calurjeba da Sesiebuli adgilebi, gansakuTrebiT, 
iRliebSi, marjvena mklavsa da majaze, marcxena mklavze, muxlze, fexebsa 
da fexisgulebze. sabolood, man aRniSna, rom ganmcxadebels aReniSnebo-
da tkivili marcxena sakvercxesa da Sardis buStSi.

11. 1995 wlis 30 oqtombers ganmcxadebeli gasinjes sasamarTlo sa-
medicino institutis eqspertizis mesame seqciis eqimebma. maT aseve Sea-
mowmes ganmcxadeblis wina samedicino daskvnebi da EGM gamokvlevis  
Sedegebi. eqimebma daadgines, rom ganmcxadebels sWirda mxris ormxrivi 
pleqsiti (nervis dazianeba).

12. ramdenime angariSis, sakonsultacio baraTebis, samedicino Semow-
mebebisa da analizebis Tanaxmad, rac saqmeSi ido, ganmcxadebels diag-
noziT hqonda mxris Seuqcevadi pleqsiti marjvena mxares da Seqcevadi 
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pleqsiti marcxena mxares, rasac mkurnalobdnen, ZiriTadad, fizioTera-
piiT, weliwad-naxevarze metxans. Sedegad, marjvena mklavze mdgomareoba 
gauumjobesda. Tumca, is dazianebuli darCa Seuqcevadad.

13. 1998 wlis 19 oqtombers ganmcxadebeli Seamowmes sasamarTlo sa-
medicino institutis eqspertizis mesame seqciis eqimebma. 1998 wlis 18 
dekembers, stambolis asizis sasamarTlos moTxovniT, eqspertizis mesame 
seqciam (Ihritas Kurulu) warmoadgina Tavisi Tvalsazrisi, romlis mixedvi-
Tac, ganmcxadeblis marcxena mklavma TiTqmis normaluri mdgomareoba 
aRidgina, xolo misi marjvena mklavi kvlav paralizebuli rCeboda da es 
iwvevda mis mudmiv unarSezRudulobas (uzuv saafi).

b) haki aziz huni

14. 1995 wlis 17 agvistos ganmcxadebeli gasinja saxelmwifo usafr-
Txoebis sasamarTlos-sasamarTlo samedicino eqspertizis institutis eqim-
ma, romelmac aRniSna, rom mas stkioda kiseri da uWirda misi mobruneba, 
marjvena xelSi hqonda Cxvletis SegrZeneba da tkivili marcxena mklavqveS.

15. 1998 wlis 2 ivliss ganmcxadebeli gasinja stambolis universitetis 
samedicino fakultetis eqimma, romlis diagnoziTac mas hqonda cervika-
luri malTaSorisi diskis Tiaqari. mas mkurnalobdnen kisris bandaJiTa 
da wamlebiT. Tumca, eqimma aRniSna, rom ganmcxadebeli saWiroebs uwyvet 
dakvirvebasa da mkurnalobas, radgan es aris mudmivi mdgomareoba.

B. sisxlis samarTalwarmoeba ganmcxadeblis winaaRmdeg

16. 1995 wlis 17 agvistos ganmcxadebeli waradgines sazogadoebri-
vi prokurorisa da mosamarTlis winaSe, stambolis saxelmwifo usafr-
Txoebis sasamarTloSi, sadac maT, protestis niSnad, uari Tqves rai-
me gancxadebis gakeTebaze, radgan policiis dawesebulebaSi maT mimarT 
ganxorcielda wameba.

17. 1995 wlis 21 seqtembers sazogadoebrivma prokurorma stambolis 
saxelmwifo usafrTxoebis sasamarTloSi gamoitana sabraldebo daskvna 
ganmcxadeblisa da sxva eWvmitanilebis winaaRmdeg, romlis mixedviTac, 
maT brali edebodaT saxelmwifos konstituciuri wesrigis darRveva-
Si, sisxlis samarTlis kodeqsis 146-e muxlis mixedviT. kerZod, pirvel 
ganmcxadebels brali edeboda, rom igi monawileobda policiis manqanis 
dabombvaSi 1995 wlis 21 ivliss.

18. daudgenel dRes stambolis saxelmwifo usafrTxoebis sasamarTloSi 
daiwyo sisxlis samarTalwarmoeba. ganmcxadeblebs, orives, warmoadgenda 
igive advokati, q-ni g. tunCeri 1995 wlis 19 dekembers gamarTul mosmena-
ze ganmcxadebelTa advokatma aRniSna, rom misi klientebis mimarT ganxor-
cielda wameba da sTxova sasamarTlos, moeTxova xelisuflebis organoebi-
sagan sisxlis samarTlebrivi gamoZiebis dawyeba (suç duyurusu). stambolis 
saxelmwifo usafrTxoebis sasamarTlom uaryo es moTxovna da ganacxada, 
rom ganmcxadeblebs Tavad SeuZliaT saCivris Setana sazogadoebriv proku-
raturaSi da ar iyo aucilebeli, es sasamarTlos gaekeTebina.
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19. saqmis sasamarTlo ganxilvisas sasamarTlom mousmina braldebule-
bs, policiis ramdenime oficers, romlebmac miiRes dazianeba policiis 
manqanis dabombvis dros da policiis oficrebs, romlebic monawileobd-
nen ganmcxadebelTa patimrobis  sxvadasxva etapze. policiis erTi-erTi 
aseTi oficris mosmenisas, pirvelma ganmcxadebelma da meore Tanabral-
debulma sTxoves sasamarTlos, ar moesminaT misTvis, amtkicebdnen ra, 
rom es iyo adamiani, romelmac awama isini. amas garda, sasamarTlom ga-
nixila policiis manqanis dabombvis movlenaTa rekonstruqciis videoCa-
naweri. 1995 wlis 19 dekembers, 1997 wlis 22 maissa da 1999 wlis 9 noem-
bers meore ganmcxadebelma sasamarTlos warudgina werilobiTi Cveneba. 
mxolod pirvel maTganSi Cioda igi, rom uaryofda policiaSi micemul 
Cvenebebs, radgan maT xeli moawera iZulebiTa da wamebiT, maTi wakiTxvis 
SesaZleblobis gareSe. momdevno ganacxadebSi ganmcxadebeli principu-
lad imeorebda, rom is aris revolucioneri, magram araviTari kavSiri ar 
aqvs aralegalur organizaciebTan. kerZod, igi acxadebda, rom mis saxl-
Si napovni iaraRi da bombebi ekuTvnoda erT-erT braldebuls, romelmac 
mas sTxova, daeTmo karada piradi nivTebisaTvis, moitana es yvelaferi 
CanTiT da sTxova maTi Senaxva. ganmcxadebelma Tavdapirvelad sul ar 
icoda maTi arsebobis Sesaxeb.

20. 1995 wlis 19 dekembers, 1998 wlis 1 seqtembersa da 2000 wlis 
4 Tebervals pirvelma ganmcxadebelma sasamarTlos warudgina Tavisi 
werilobiTi gancxadeba. meore gancxadebaSi is akritikebda saxelmwifo 
usafrTxoebis sasamarTlos sistemas, xolo danarCenebSi detalurad 
aRwerda wamebas, romelsac is daeqvemdebara policiis dawesebulebaSi 
da uaryofda CarTulobas nebismier aralegalur organizaciaSi. man ga-
nacxada, rom nivTebi, aRmoCenili im saxlSi, sadac is cxovrobda meore 
ganmcxadebelTan erTad, ekuTvnoda ara mas, aramed erT-erT Tanabral-
debuls da araferi icoda maT Sesaxeb. amis msgavsad, man misca ganmarte-
bebi piradobisa da qorwinebis yalb mowmobebTan dakavSirebiT. 

21. 1997 wlis 22 maiss stambolis saxelmwifo usafrTxoebis sasamarT-
lom ganmcxadeblebi damnaSaved cno maT winaaRmdeg braldebebSi da 
msjavri dasdo pirvel ganmcxadebels sisxlis samarTlis kodeqsis 146-e 
muxlis Sesabamisad da meore ganmcxadebels - sisxlis samarTlis kodeq-
sis 168-e muxliT.

22. 1998 wlis 27 marts sakasacio sasamarTlom gaauqma pirveli ins-
tanciis sasamarTlos gadawyvetileba im safuZvelze, rom bolo mosmene-
bs ar eswreboda pirveli ganmcxadebeli. amdenad, mosmenaze dairRva misi 
dacvis uflebebi. braldebulTa faqtobrivi da samarTlebrivi urTier-
Tobis gaTvaliswinebiT, sasamarTlom gadawyvita, rom pirveli instanciis 
sasamarTlos gadawyvetileba unda gauqmdes yvela patimris mimarT.

23. ganusazRvrel dRes saqme daubrunda pirveli instanciis sasamarT-
los, romelmac Semdeg gamarTa regularuli mosmenebi. rogorc Cans, 
abdula ojalanis ayvanis Semdeg ganmcxadeblebma da zogierTma bral-
debulma acnobes sasamarTlos, rom isini, protestis niSnad, uvadod Sim-
Silobdnen. metic, ganmcxadeblebma uari Tqves gamocxadebuliyvnen 1998 
wlis 1 seqtembris Semdeg Catarebul mTel rig mosmenebze im motiviT, 
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rom adamianis uflebaTa evropuli sasamarTlos azriT, saxelmwifo usa-
frTxoebis sasamarTlos aklia damoukidebloba da miukerZoebloba. 1998 
wlis 27 oqtombers ganmcxadebelTa warmomadgenelma acnoba sasamarT-
los, rom amis Semdeg aRar daeswreboda mosmenebs da sTxova sasamarT-
los, Seewyvita samarTalwarmoeba imis gamo, rom is ar iyo damoukidebeli 
da miukerZoebeli, rogorc es daadgina adamianis uflebaTa evropulma 
sasamarTlom.  

24. amasobaSi, 2000 wlis 21 dekembers gamoica kanoni pirobiT vadaze 
adre gaTavisuflebis,  procedurebisa da sasjelis gadavadebis Sesaxeb. 
Tumca, am kanonis sikeTeebiT ver isargeblebdnen pirebi, romlebmac Cai-
dines danaSauli sisxlis samarTlis kodeqsis 146-e da 168-e muxlebis Se-
sabamisad. amdenad, es kanonmdebloba ar gamoiyeneboda ganmcxadeblebis 
SemTxvevaSi. 2001 wlis 24 ianvars ganmcxadeblebma mosTxoves sasamarT-
los, rom saqme gadaegzavnaT sakonstitucio sasamarTlosaTvis, raTa 
Seefasebina am kanonmdeblobis Sesabamisoba konstituciis Sesatyvis de-
bulebebTan, magram uSedegod.

25. 2000 wlis 2 marts stambolis saxelmwifo usafrTxoebis sasamarT-
lom pirveli ganmcxadebeli cno damnaSaved saxelmwifos konstituciuri 
wesrigis darRvevaSi da miusaja samudamo patimroba, sisxlis samarTlis 
kodeqsis 146-e muxlis Sesabamisad. gadawyvetilebis miRebisas sasamarT-
lom gaiTvaliswina saqmeSi arsebuli mtkicebulebebi - maT Soris, ara-
legalur organizaciasTan dakavSirebuli sabuTebi, romlebic aRmoCnda 
ganmcxadeblis saxlSi - eqspertis angariSebi, identifikaciis procedu-
rebis stenografiuli Canaweri, misi foto, gadaRebuli incidentis ad-
gilze, movlenebis rekonstruqciis stenografiuli Canaweri da movle-
nebis rekonstruqciasTan dakavSirebuli videomasalis stenografiuli 
Canaweri. sasamarTlos TqmiT, erovnul sasamarTloebSi mimdinareobda 
samarTalwarmoebebi ganmcxadebelTa braldebebis Sesabamisad, rom isini 
awames policiis dawesebulebebSi. Tumca, man miiCnia, rom ar aris auci-
lebeli am samarTalwarmoebaTa Sedegebis mocda, radgan gadawyvetileba, 
msjavri gamoutanos ganmcxadebels, eyrdnoba ara mxolod mis gancxade-
bebs, gakeTebuls policiaSi, aramed materialur mtkicebulebebsac.

26. imave dRes sasamarTlom meore ganmcxadebelic miiCnia damnaSaved 
aralegaluri SeiaraRebuli organizaciis wevrobaSi - sisxlis samarTlis 
kodeqsis 168-e muxlis Sesabamisad - da miusaja patimroba 12 wliTa da 6 
TviT. am gadawyvetilebis miRebisas sasamarTlom ixelmZRvanela saqmeSi 
arsebuli mtkicebulebebiT, maT Soris, ganmcxadeblis micemuli CvenebiT 
policiis dawesebulebaSi, movlenaTa rekonstruqciis stenografiuli 
CanaweriT, sxva eWvmitanilTa CvenebebiT, mis saxlSi aRmoCenili sabu-
TebiT aralegalur organizaciasTan dakavSirebiT da sxva mtkicebule-
bebiT, rogoricaa iaraRi da qimiuri asafeTqebeli masalebi. Tavis ga-
dawyvetilebaSi sasamarTlom aRniSna, rom mas Semdeg, rac saqme daubrun-
daT sakasacio sasamarTlodan, braldebulma zedmetad gaaxangrZliva 
misi sisxlis samarTalwarmoeba imiT, rom ar cxaddeboda sasamarTloSi, 
acxadebda SimSilobas, iTxovda gadadebas da iRebda samedicino cnobebs 
mosmenaSi monawileobaze uaris gasamarTleblad.
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27. ganmcxadeblebma gaasaCivres. kerZod, isini amtkicebdnen, rom pir-
veli instanciis sasamarTlom ar Caatara damatebiTi gamoZieba, uari Tqva 
maT moTxovnaze, daekiTxa ZiriTadi mowmeebi an Caetarebina movlenaTa 
rekonstruqcia, raTa gaeqarwylebina faqtobrivi winaaRmdegobebi. isini 
akritikebdnen erovnuli sasamarTlos mier mtkicebulebaTa interpre-
tirebas. garda amisa, ganmcxadeblebi Ciodnen, rom pirveli instanciis 
sasamarTlo daeyrdno mtkicebulebebs, romlebic moipova ukanonod. 
amasTan dakavSirebiT, isini amtkicebdnen, rom erovnuli sasamarTlo 
daeyrdno maT Cvenebas policiaSi, miuxedavad samedicino angariSisa, ro-
melic adasturebda ganmcxadebelTa wamebas. amasTan, isini acxadebdnen, 
rom sxva dokumentebic, romlebic moipova policiam winaswari gamoZiebi-
sas, moipova ukanonod. dabolos, ganmcxadeblebi amtkicebdnen, rom sa-
samarTlo Secda danaSaulis kvalificirebisas.

28. 2001 wlis 29 ianvars sakasacio sasamarTlom Caatara mosmena da 
ZalaSi datova stambolis saxelmwifo usafrTxoebis sasamarTlos ga-
dawyvetileba.

C. gamoZieba, romelic daiwyo q-ni baranis savaraudo wamebasTan da-
kavSirebiT da Semdgomi sisxlis samarTalwarmoebebi braldebuli 
policiis oficris winaaRmdeg

29. pirveli ganmcxadeblis saCivris safuZvelze, misi samarTlebrivi 
warmomadgenlis q-n g. tunCeris meSveobiT, gamoZieba daiwyo fatixis sa-
jaro prokurorma.

30. 1996 wlis 29 ianvridan 6 martamde fatixis sajaro prokuror-
ma mousmina policiis xuTi oficris Cvenebas, romlebic monawileobdnen 
ganmcxadeblis dakavebasa da dakiTxvaSi. yvela maTganma uaryo ganmcxade-
blis pretenzia wamebasTan dakavSirebiT.

31. 1996 wlis 28 marts fatixis sajaro prokurorma mousmina ganmcxa-
deblis Cvenebas. man detalurad aRwera savaraudo wameba, romelic moi-
cavda cemas, siciveSi datovebas sveli tansacmliT, seqsualur miZalebas 
da drodadro fexebiT Camokidebas.

32. 1996 wlis 18 ivniss fatixis sajaro prokurorma  Tavisi mosazre-
ba gaugzavna stambolis sajaro prokurors. is iTvaliswinebda sisxlis 
samarTalwarmoebas wamebisaTvis - policiis xuTi oficris winaaRmdeg, 
romlebic muSaobdnen stambolis usafrTxoebis sammarTvelos antitero-
ristul ganyofilebaSi.

33. 1996 wlis 26 ivniss stambolis sajaro prokurorma gamoitana sa-
braldebo daskvna policiis xuTi oficris winaaRmdeg - q-n baranisadmi 
arasaTanado mopyrobisaTvis. brali wauyenes sisxlis samarTlis kodeq-
sis 243-e muxlis safuZvelze.

34. 1996 wlis 15 oqtombers stambolis asizis sasamarTloSi daiwyo 
sisxlis samarTalwarmoeba braldebul policiis oficerTa mimarT.

35. 1997 wlis 8 maissa da 11 oqtombers gamarTul mosmenebze sasamarT-
lom mousmina ganmcxadeblis Cvenebas, romelmac aRwera arasaTanado mo-
pyrobis detalebi da braldebul policiis oficrebSi amoicno pasuxis-
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mgeblebi, garda erTisa, romelSic ar iyo darwmunebuli. 11 oqtombers 
sasamarTlom mousmina agreTve meore TvisuflebaaRkveTili pirisa da 
ganmcxadeblis mowmis  b-n K.Y-s Cvenebas.

36. 1998 wlis 6 maiss sasamarTlom mousmina kidev erTi Tavisufleba-
aRkveTili pirisa da ganmcxadeblis mowmis  q-n A.E-s Cvenebas.

37. 2002 wlis 12 marts stambolis asizis sasamarTlom Sewyvita samar-
Talwarmoeba braldebul policiis oficerTa winaaRmdeg im motiviT, 
rom danaSaulis gamoZiebas, movlenebis ganviTarebidan 5 wlis Semdeg, 
gauvida xandazmulobis vada es gadawyvetileba ZalaSi datova sakasacio 
sasamarTlom 2004 wlis 19 Tebervals.

D. Semdgomi movlenebi

38. 2003 wlis 17 ivniss respublikis prezidentma, sasamarTlo-samedi-
cino institutis 2003 wlis 21 aprilis angariSze dayrdnobiT, q-n barans 
Seumsubuqa sasjeli qronikuli daavadebis safuZvelze, konstituciis 
104-e muxlis b punqtis Tanaxmad. ganmcxadebeli gaaTavisufles cixidan 
2003 wlis 24 ivliss. 

II. Sesabamisi erovnuli kanonmdebloba da praqtika

39. Sesabamisi erovnuli kanonmdebloba da arsebuli praqtika moce-
mul momentSi, aseve, bolo dros ganviTarebuli movlenebi SeiZleba moi-
Zebnos Semdeg gadawyvetilebebSi: Kolu v. Turkey (# 35811/97, § 44, 2 agvisto 
2005), Salduz v. Turkey ([GC], # 36391/02, §§ 27-31, 27 noemberi 2008), Batı and 
Others v. Turkey (# 33097/96 da 57834/00, ECHR 2004-IV), da Zeynep Özcan v. 
Turkey (# 45906/99, 20 Tebervali 2007).

samarTali

I. konvenciis me-3 da me-13 muxlebis savaraudo darRveva

40. konvenciis me-3 da me-13 muxlebis safuZvelze ganmcxadeblebi 
Ciodnen, rom maT mimarT ganxorcielda arasaTanado mopyroba policiis 
dawesebulebaSi patimrobisas, xolo adgilobrivi xelisuflebis orga-
noebma efeqtianad ver gamoiZies maTi ganacxadebi.

41. sasamarTlo miiCnevs, rom es saCivrebi unda ganixilebodes mxolod 
me-3 muxlis poziciebidan:

„aravin SeiZleba daeqvemdebaros wamebas, arasaTanado an RirsebisSemlax-
vel mopyrobas an dasjas“.
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A. dasaSveboba

1. giulderen barani

42. mTavrobam sTxova sasamarTlos, ukuegdo ganmcxadeblis saCivrebi, 
ramdenadac iyo dauSvebeli imis gamo, rom ar Seesabameboda konvenciis 
35-e muxlis 1-li punqtis moTxovnas samarTlebrivi dacvis yvela Si-
dasaxelmwifoebrivi saSualebis amowurvis Sesaxeb. isini ar eTanxmebian, 
rom ganmcxadebelma SeiZleba moiTxovos kompensacia im zianisaTvis, rac 
man, savaraudod, miiRo samoqalaqo an administraciul sasamarTloSi sa-
qmis aRZvris gamo. garda amisa, mTavroba amtkicebs, rom mas unda wared-
gina Tavisi gancxadeba incidentidan 6 Tvis ganmavlobaSi.

43. sasamarTlo imeorebs, rom man ukve ganixila da uari Tqva mTavro-
bis msgavs argumentze samarTlebrivi dacvis yvela Sidasaxelmwifoebri-
vi saSualebis amowurvis Sesaxeb manamdel saqmeebSi (magaliTisaTvis, 
ixileT: Nevruz Koç v. Turkey, # 18207/03, § 31, 12 ivnisi 2007). mocemul ga-
nacxadSi sasamarTlo ver xedavs gansakuTrebul garemoebebs, romlebic 
moiTxovda am daskvnisagan gadaxvevas. garda amisa, sasamarTlo imeorebs, 
rom konvenciis 35-e muxlis 1-li punqtiT dawesebuli eqvsTviani drois 
Sualedi moiTxovs, ganmcxadebelma waradginos Tavisi ganacxadi Sida-
saxelmwifoebriv saSualebaTa amowurvis procesSi, saboloo gadawyve-
tilebis gamotanidan 6 Tvis ganmavlobaSi, da Sidasaxelmwifoebrivi 
saSualebebis bolo etapi SeiZleba ganxorcieldes ganacxadis Setanidan 
mokle xanSi, magram manamde, sanam sasamarTlo Seikribeba dasaSvebobis sa-
kiTxis gamosacxadeblad (magaliTisaTvis ixileT: Sağat, Bayram and Berk v. 
Turkey (dec.), # 8036/02, 8 marti 2007, da Yıldırım v. Turkey (dec.), # 40074/98, 30 
marti 2006). amasTan dakavSirebiT, sasamarTlom yuradReba miapyro im fa-
qts, rom samarTalwarmoeba ganmcxadeblis pretenziebis Sesaxeb dasrulda 
2004 wlis 19 Tebervals. es moxda manam, sanam sasamarTlo gamoacxadebda 
gadawyvetilebas dasaSvebobaze. amdenad, pirveli ganmcxadeblis mier ga-
nacxadis Semotanis TariRi - 2001 wlis 19 ivnisi - Seesabameboda konvenciis 
35-e muxlis 1-li punqtiT gaTvaliswinebul eqvsTvian Sualeds.  Sesabami-
sad, sasamarTlo uaryofs mTavrobis winaswar pretenzias.

44. garda amisa, sasamarTlo miiCnevs, rom ganmcxadeblis saCivari ar 
aris aSkarad dausabuTebuli, konvenciis 35-e muxlis me-3 punqtis mniS-
vnelobiT. amasTan, aRniSnavs, rom igi ar aris dauSvebeli nebismier sxva 
safuZvelze. amdenad, is unda gamocxaddes dasaSvebad.

2. haki aziz huni

45. sasamarTlo imeorebs, rom Tu saSualebebi aRaraa xelmisawvdomi 
an isini iTvleba araefeqtianad, eqvsTviani Sualedi, arsebiTad, iwyeba 
saCivris Setanis TariRidan (ix. Hazar and Others v. Turkey (dec.), # 62566/00, 
10 ianvari 2002). Tumca, gamonaklis SemTxvevebSi gamoiyeneba gansakuTre-
buli midgoma, roca ganmcxadebeli endoba an eyrdnoba aSkarad arsebul 

barani da huni TurqeTis winaaRmdeg



43

saSualebebs da mxolod Semdeg ecnoba im garemoebebs, romelTa gamoc 
es saSualebebi iTvleba araefeqtianad; amgvar saqmeebSi eqvsTviani vadis 
dawyebis TariRad, mizanSewonili iqneba, aviRoT dRe, roca man pirvelad 
gaigo an unda gaego am garemoebaTa Sesaxeb (see Paul and Audrey Edwards v. the 
United Kingdom (dec.), # 46477/99, 7 ivnisi 2001).

46. sasamarTlo yuradRebas miapyrobs im faqts, rom 1995 wlis 19 de-
kembris mosmenaze ganmcxadebelma Tavisi pretenziebi warudgina stambo-
lis saxelmwifo usafrTxoebis sasamarTlos da sTxova, rom xelisufle-
bis organoebisagan sisxlis samarTlis gamoZiebis dawyeba moeTxova (suç 
duyurusu). stambolis saxelmwifo usafrTxoebis sasamarTlom ukuagdo es 
moTxovna, ganacxada ra, rom braldebuls Tavad SeuZlia Seitanos saCi-
vari sajaro prokuraturaSi da ar iyo araviTari saWiroeba, es gaekeTe-
bina sasamarTlos (ix. zemoT punqti 18). garda amisa, 2000 wlis 2 martis 
gadawyvetilebaSi stambolis saxelmwifo usafrTxoebis sasamarTlos ar 
mouxseniebia ganmcxadeblis pretenziebi arasaTanado mopyrobis Sesaxeb. 
agreTve aRiniSna, rom Tavis saapelacio saCivarSi ganmcxadebelma erTm-
niSvnelovnad eWvqveS daayena erovnuli sasamarTloebis mxridan misi po-
liciaSi aRebuli gancxadebis gamoyeneba, romelic miRebulia wamebiT da 
ar gaimeora an detalurad ar aRwera misi savaraudo wameba im mizniT, 
rom moeTxova xelisuflebis organoebisaTvis sisxlis samarTlis gamo-
Ziebis dawyeba. winamdebare saqmis konkretul garemoebebSi sasamarTlo 
miiCnevs, rom marTlmsajulebis organoebis marcxi, emoqmeda, ganmcxade-
blisaTvis TandaTanobiT aSkara unda gamxdariyo 2000 wlis 2 martisaT-
vis, im dRes, roca stambolis saxelmwifo usafrTxoebis sasamarTlom 
gamoacxada misi gadawyvetileba am sakiTxze. amdenad, ganmcxadebels am 
TariRisTvis unda scodnoda, rom SidasamarTlebrivi dacvis saSualebe-
bi ar aris efeqtiani. Sesabamisad, konvenciis 35-e muxlis 1-li punqtiT 
gaTvaliswinebuli eqvsTviani vadis dawyebis TariRad unda CaiTvalos 
araugvianes 2000 wlis 2 martisa (ix. Kanat v. Turkey (dec.), # 16622/02, 8 noe-
mberi 2007). Tumca, ganacxadi sasamarTloSi Seitanes 2001 wlis 19 ivniss. 
aqedan gamomdinare, ganacxadis es nawili dagvianebulia da ukugdebuli 
unda iyos konvenciis 35-e muxlis 1-li da me-4 punqtebis Tanaxmad.

B. pirveli ganmcxadeblis saCivris arsebiTi mxare

47. mTavrobas, ZiriTadad, mohyavs sasamarTlos precedentuli samarT-
lis magaliTebi arasaTanado mopyrobis Sesaxeb da amtkicebs, rom moce-
mul saqmeSi Catarda detaluri da sruli gamoZieba.

48. pirveli ganmcxadebeli icavda Tavis gancxadebas.
49. sasamarTlo imeorebda: Tu piri dakavebisas janmrTelia, xolo ga-

Tavisuflebis momentisaTvis aRmoCndeba, rom miadga ziani, saxelmwifo 
valdebulia damajereblad  ganmartos, ram gamoiwvia es dazianebebi da 
warmoadginos mtkicebulebani, romlebic gaaqarwylebs eWvs, gamowveuls 
msxverplis gancxadebiT, miT ufro, Tu es gancxadeba dadasturebulia 
samedicino CanawerebiT. winaaRmdeg SemTxvevaSi, aSkarad dadgeba kon-
venciis me-3 muxlis darRvevis sakiTxi (ix. Yananer v. Turkey, # 6291/05, § 
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34, 16 ivlisi, 2009, da iq moyvanili miniSnebebi).
50. mtkicebulebaTa Sefasebisas sasamarTlom zogadad gamoiyena „goni-

vrul eWvs miRma“ mtkicebis standarti (ix. Avşar v. Turkey, # 25657/94, § 282, 
ECHR 2001). amgvari mtkiceba SesaZloa gamomdinareobdes sakmarisad myari, 
cxadi da SeTanxmebuli daskvnebis Tanaarsebobidan an faqtebis msgavsad 
utyuari wanamZRvrebidan (ix. Ireland v. the United Kingdom, § 161 18 ianvari, 
1978, Series A # 25). rodesac informacias gansaxilvel  sakiTxze, mTlianad 
an umeteswilad, eqskluziurad flobs mTavroba, rogorc es moxda mis 
kontrolqveS myof patimarTa SemTxvevaSi, Cndeba myari varaudi patimro-
bisas gamovlenili dazianebebis mimarT. rasakvirvelia, mtkicebis tvirTi 
rCeba mTavrobis mxares, rom man sakmarisi da damajerebeli ganmarteba 
misces am faqtebs (ix. Salman v. Turkey [GC], # 21986/93, § 100, ECHR 2000-VII).

51. winamdebare saqmeSi sasamarTlo SeniSnavs, rom ganmcxadebeli daka-
vebuli iyo policiis dawesebulebaSi, sul cota, 13 dRiT. igi aRniSnavs, 
rom arasaTanado mopyroba, romelsac asaCivrebda ganmcxadebeli, ZiriTa-
dad moicavda cemas, gaSiSvlebas, wylis Sesxmas maRali wneviT da dayenebas 
CarTuli ventilatoris win, seqsualur miZalebas, Tmisa da frCxilebis 
daglejas, Camokidebas da fexebze simZimeebis dakidebas. amasTan dakavSi-
rebiT, sasamarTlo miiCnevs, rom movlenaTa ganviTarebis ganmcxadebli-
seuli versia, garda TiTo-orola detalisa, iyo Tanmimdevruli, rogorc 
sasamarTlos, aseve adgilobrivi xelisuflebis organoebis winaSe.

52. rac Seexeba samedicino xasiaTis mtkicebulebebs, sasamarTlo aR-
niSnavs, rom ganmcxadeblisaTvis ar CautarebiaT samedicino Semowmeba 
misi dakavebisTanave. garda amisa, igi SeniSnavs, rom policiaSi patimro-
bis dasasruls da winaswari patimrobis Semdeg Sedgenili samedicino Ca-
nawerebiT aRmoCenilia mravali dazianeba, kerZod, ganmcxadeblis mklave-
bze (ix. zemoT me-9 da me-10 punqtebi). Semdgomma samedicino Semowmebebma 
daadgina, rom ganmcxadebeli daavadebulia mxris ormxrivi pleqsitiT 
(nervis dazianeba) da sasamarTlo aRniSnavs, rom marjvena mklavis dazia-
neba ganukurnebelia (ix. zemoT punqtebi 11, 12 da 13). es monacemebi, sa-
samarTlos azriT, Seesabameba da adasturebs ganmcxadeblis pretenziebs, 
rom is hyavdaT Camokidebuli.

53. sasamarTlo SeniSnavs, rom mTavrobam ar ganmarta, ra gziT mii-
Ro ganmcxadebelma es dazianebebi. winamdebare saqmis garemoebaTa erTo-
bliobaSi gaTvaliswinebiT da mTavrobis mxridan damajerebeli ganmarte-
bis ararsebobis gamo sasamarTlo askvnis, rom es iyo imgvari mopyrobis 
Sedegi, romlisTvisac mTavrobas unda daekisros pasuxismgebloba. 

54. rac Seexeba gansaxilveli mopyrobis seriozulobas, sasamarTlo 
imeorebs, rom am sferoSi arsebuli precedentuli samarTlis Sesabamisad 
(ix. sxva gadawyvetilebebTan erTad (Selmouni v. France [GC], # 5803/94, §§ 96-
97, ECHR 1999-V), imis gansazRvrisaTvis, arasaTanado mopyrobis konkretuli 
forma kvalificirdeba Tu ara wamebad, gasaTvaliswinebelia me-3 muxlSi Ca-
debuli gansxvaveba amgvar ganzraxvasa da araadamianur an Rirsebis Semlax-
vel mopyrobas Soris. rogorc Cans, iyo mizani, rom konvencias, am gansxvave-
bis mixedviT, mieniWebina sagangebo stigma winaswar ganzraxuli araadamianu-
ri mopyrobisaTvis, romelsac mohyveba seriozuli da sastiki dazianebebi.

barani da huni TurqeTis winaaRmdeg



45

55. arasaTanado mopyrobis bunebasa da xarisxTan dakavSirebiT, aseve 
mkacri daskvnis Sesaxeb, romelic SeiZleba gamovitanoT mtkicebulebebi-
dan, rom es ganxorcielda ganmcxadeblisagan informaciis miRebis mizniT 
- aralegalur SeiaraRebul organizaciasTan mis kavSirze  - sasamarTlo 
askvnis: arasaTanado mopyrobam gamoiwvia seriozuli da sastiki daziane-
ba, rac SeiZleba Sefasdes, rogorc wameba (ix. Koçak v. Turkey, # 32581/96, 
§ 48, 3 maisi, 2007da saqmeebi, romlebic masSia moxseniebuli).  

56. aqedan gamomdinare, arsebiTad dairRva konvenciis me-3 muxli. 
57. sasamarTlo imeorebs, rom konvenciis me-3 muxli aseve moiTxovs xe-

lisuflebis organoebisagan, gamoiZios pretenziebi arasaTanado mopyrobis 
Sesaxeb, roca is aris „sadavo“ da „warmoSobs gonivrul eWvs“ (kerZod, ix. 
Ay v. Turkey, # 30951/96, §§ 59-60, 22 marti 2005). sasamarTlos precedentuli 
samarTliT gansazRvruli efeqtianobis minimaluri standarti gulisxmobs, 
rom gamoZieba iyos damoukidebeli, miukerZoebeli da eqvemdebarebodes sa-
zogadoebriv kontrols, agreTve, kompetenturi organoebi moqmedebdnen 
samagaliTo mondomebiTa da siswrafiT (magaliTisaTvis, ix. Çelik and İmret v. 
Turkey, # 44093/98, § 55, 26 oqtomberi, 2004). garda amisa, roca oficialuri 
gamoZieba midis samarTalwarmoebamde erovnul sasamarTloebSi, samarTa-
lwarmoeba mTlianad, saqmis sasamarTlo ganxilvis CaTvliT, unda akmayofi-
lebdes arasaTanado mopyrobis akrZalvis moTxovnebs. ramdenadac ar arseb-
obs absoluturi valdebuleba, yvela sisxlis samarTlebriv devnas Sedegad 
mohyves msjavrdeba an konkretuli ganaCeni, erovnuli sasamarTloebi unda 
iyvnen mzad, araviTar SemTxvevaSi ar dauSvan, rom mZime Tavdasxma fizikur 
da fsiqologiur xelSeuxeblobaze datovon dausjeli (ix. Okkalı v. Turkey, # 
52067/99, § 65, ECHR 2006 XII (amonaridebi)).  

58. amasTan dakavSirebiT, sasamarTlo kidev erTxel amtkicebs, rom 
Tu saxelmwifo moxeles brali edeba danaSaulSi, romelic arRvevs me-3 
muxls, sisxlis samarTalwarmoeba da ganaCenis gamotana ar unda dag-
viandes da am dros dauSvebelia amnistia an patieba (ix. Erdoğan Yılmaz 
and Others v. Turkey, # 19374/03, § 56, 14 oqtomberi, 2008). garda amisa, 
sasamarTlo imeorebs: Tu saxelmwifo moxele braldebulia wamebis an 
arasaTanado mopyrobis danaSaulSi, ukiduresad mniSvnelovania, rom ga-
moZiebisa da saqmis sasamarTlo ganxilvis procesSi mas SeuCerdes ufle-
bamosileba da gaTavisufldes, Tu msjavri daedeba (ix. Abdülsamet Yaman v. 
Turkey, # 32446/96, § 55, 2 noemberi, 2004). 

59. sasamarTlom daadgina, rom mopasuxe saxelmwifo iyo pasuxismgebe-
li - konvenciis me-3 muxlis mixedviT - im dazianebebze, rac ganmcxade-
bels miadga. amdenad, saWiro iyo efeqtiani gamoZieba.

60. winamdebare saqmeSi sasamarTlo SeniSnavs, rom saqme policiis 
oficrebis winaaRmdeg Sewyda 2002 wlis 12 marts, radgan amoiwura dad-
genili drois farglebi. es gadawyvetileba saboloo gaxda 2004 wlis 
19 Tebervals. garda amisa, saqmis masalebSi  ar aris aranairi miniSneba 
imis saCveneblad, rom braldebul policiis oficrebs am periodSi Seu-
wyvites ufleba-movaleobani. am konteqstSi sasamarTlo imeorebs imas, 
rac adrec daadgina bevr saqmeSi: TurqeTis sisxlis samarTlis sistema, 
rogoric aris, Sorsaa sizustisagan da ar aqvs damarwmunebeli Zala imi-
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saTvis, rom uzrunvelyos saxelmwifos moxeleTa mxridan Cadenil araka-
nonier qmedebaTa efeqtiani prevencia, Tuki sisxlis samarTalwarmoebas 
am ukanasknelTa winaaRmdeg vada gasdis (ix. sxva gadawyvetilebaTa Soris 
Yeşil and Sevim v. Turkey, # 34738/04, § 42, 5 ivnisi, 2007 da Hüseyin Esen v. 
Turkey, # 49048/99, § 63, 8 agvisto, 2006). sasamarTlo ver xedavs veranair 
mizezs, ris gamoc sxva daskvnas gamoitanda winamdebare saqmeSi.

61. zemoT moyvanili msjelobis Suqze sasamarTlo askvnis, rom 
sisxlis samarTalwarmoeba policiis oficrebis winaaRmdeg iyo araade-
kvaturi da, amdenad, arRvevs saxelmwifos procedurul valdebulebebs 
konvenciis me-3 muxlis mixedviT.

62. aqedan gamomdinare, dairRva me-3 muxlis proceduruli mxare.

II. konvenciis me-6 muxlis savaraudo darRveva

63. ganmcxadeblebi Ciodnen, rom maT msjavri dasdes wamebisa da arasa-
Tanado mopyrobis Sedegad miRebuli gancxadebebis safuZvelze, policiis 
dawesebulebaSi advokatis daxmarebis gareSe patimrobisas. garda amisa, 
isini Ciodnen, rom maT saqmeze ar gamarTula samarTliani mosmena damou-
kidebeli da miukerZoebeli sasamarTlos mxridan im mizeziT, rom ganxil-
vas eswreboda samxedro mosamarTle stambolis saxelmwifo usafrTxoebis 
sasamarTloSi da mTavari sazogadoebrivi prokuroris werilobiTi Tval-
sazrisi sakasacio sasamarTloSi ar acnobes maT. isini eyrdnobian kon-
venciis me-6 muxlis 1-l da me-3 punqtebs, ramdenadac ikiTxeba Sesabamisad:

„1. ... nebismieri sisxlis samarTlebrivi braldebis safuZvlianobis ga-
morkvevisas yvelas aqvs ... misi saqmis samarTliani ... ganxilvis ufleba ... 
kanonis safuZvelze Seqmnili damoukidebeli da miukerZoebeli sasamarT-
los mier. ...“

3. yvelas, visac bralad edeba sisxlis samarTlis danaSaulis Cadena, ... 
aqvs, sul mcire, Semdegi uflebebi: ...

(c) daicvas Tavi piradad da an mis mier arCeuli damcvelis meSveobiT...“

A. stambolis saxelmwifo usafrTxoebis sasamarTlos mxridan,  
savaraudod, wamebiTa da arasaTanado mopyrobiT, damcvelis  
daxmarebis gareSe mopovebuli gancxadebebis gamoyeneba

1. dasaSveboba

64.  sasamarTlo miiCnevs, rom ganacxadis es nawili ar aris aSkarad 
dausabuTebeli konvenciis 35-e muxlis me-3 punqtis mniSvnelobiT. garda 
amisa, igi aRniSnavs, rom ganacxadi ar SeiZleba dauSveblad gamocxaddes 
raime sxva safuZvliT. Sesabamisad, is unda gamocxaddes arsebiT ganxil-
vaze daSvebulad.
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2. saqmis arsebiTi mxare

65. sasamarTlo imeorebs, rom konvenciis me-19 muxlis Tanaxmad, misi 
movaleobaa, uzrunvelyos konvenciis xelSemkvrel saxelmwifoTagan aRe-
buli valdebulebebis Sesruleba. kerZod, misi movaleoba ar aris, ga-
moasworos erovnuli sasamarTlos mier savaraudod daSvebuli faqtobri-
vi da samarTlebrivi Secdomebi, garda im SemTxvevebisa, roca maT Sesa-
Zloa mohyva konvenciiT daculi uflebebisa da Tavisuflebebis darRveva. 
miuxedavad imisa, rom me-6 muxliT garantirebulia samarTliani sasamarT-
lo ganxilvis ufleba, igi ar adgens aranair wess mtkicebulebaTa dasaSve-
bobaze, rac, upirvelesad, erovnul kanonmdeblobaTa regulirebis sagania 
(ix. Schenk v. Switzerland, 12 ivlisi, 1988, §§ 45-46, Series A # 140). 

66. amdenad, rogorc wesi, sasamarTlo valdebuleba ar aris, gansazR-
vros, dasaSvebia Tu ara konkretuli tipis mtkicebulebebi - magaliTad, 
erovnuli kanonmdeblobis TvalsazrisiT, ukanonod mopovebuli mtkicebu-
lebebi - an  sinamdvileSi damnaSavea Tu ara ganmcxadebeli. SekiTxva, ro-
melsac pasuxi unda gaeces, Semdegia: samarTalwarmoeba mTlianad, mtki-
cebulebaTa mopovebis gzis CaTvliT, iyo Tu ara samarTliani. es moicavs 
msjelobas gansaxilvel „ukanonobaze“ da, konvenciiT garantirebuli sxva 
uflebis darRvevis SemTxvevaSi, dadgenili darRvevis bunebaze (ix. sxva ga-
dawyvetilebaTa Soris, Jalloh v. Germany [GC], # 54810/00, § 95, 11 ivlisi 2006).

67. sasamarTlom ukve daadgina, rom me-3 muxlis darRveviT mopovebuli 
mtkicebulebebis gamoyenebam sisxlis samarTalwarmoebisas, SesaZloa, SebRa-
los am samarTalwarmoebis samarTlianoba, Tundac amgvari mtkicebulebis ga-
moyeneba ar iyos gadamwyveti msjavrdebisas (ibid.., § 99, da Söylemez v. Turkey, # 
46661/99, § 23, 21 seqtemberi, 2006). garda amisa, daadgina: me-3 muxlTan daka-
vSirebuli saCivris ararseboba ar niSnavs, rom sasamarTlom ar unda gaiTva-
liswinos ganmcxadeblis pretenziebi arasaTanado mopyrobaze, me-6 muxlis 
garantiebTan Sesabamisobis gansazRvris mizniT (ix. Örs and Others v. Turkey, # 
46213/99, § 60, 20 ivnisi, 2006, da Kolu, citirebulia zemoT, § 54).

68. garda amisa, sasamarTlo imeorebs, rom TviTinkriminaciisa da du-
milis ufleba aris zogadad aRiarebuli saerTaSoriso standarti, ro-
melic safuZvlad udevs samarTlian procedurebs. maTi mizania, daicvas 
braldebuli Sesabamis organoTa mxridan arasaTanado iZulebisagan da, 
amgvarad, Tavidan aicilos usamarTloba da uzrunvelyos me-6 muxlis 
miznebis dacva (ix. John Murray v. the United Kingdom, 8 Tebervali, 1996, § 
45, Reports of Judgments and Decisions 1996-I). es ufleba gulisxmobs saqmeSi 
sisxlis samarTlebrivi devniT  braldebulis winaaRmdeg bralis damtki-
cebas ise, rom misgan mtkicebulebas ar moipoveben iZulebiT an zewolis 
meTodebis gamoyenebiT, misi survilis sawinaaRmdegod (ix. zemoxsenebuli 
saqmeebi Jalloh, § 100, da Kolu, § 51). advokatis xelmisawvdomoba adreul 
etapze proceduruli garantiebis nawilia, romelsac sasamarTlo gan-
sakuTrebulad Seafasebs imis Semowmebisas, xom ar Seilaxa TviTinkrimi-
naciis uflebis arsi (ix. Salduzis zemoxsenebuli saqme, § 54).

69. rac Seexeba pirvel ganmcxadebels, sasamarTlo aRniSnavs: man ukve 
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daadgina, rom igi daeqvemdebara wamebas -  konvenciis me-3 muxlis darRveviT 
-   policiis dawesebulebaSi patimrobisas (ix. zemoT, punqti 56). garda amisa, 
mxareebs Soris sakamaTo ar yofila, rom ganmcxadebels ar miuRia aranairi 
iuridiuli daxmareba am periodSi da is akeTebda gancxadebebs, maT Soris, 
movlenaTa rekonstruqciisa da amocnobis procedurebisas misi advokatis 
daswrebis gareSe. stambolis saxelmwifo usafrTxoebis sasamarTlo misi 
msjavrdebisas daeyrdno am elementebs. amasTan dakavSirebiT, sasamarTlo 
imeorebs: damadanaSaulebeli mtkicebuleba - iqneba es aRiarebis formiT 
Tu materialuri - mopovebuli ZaladobiT an sisastikiT, an mopyrobis sxva 
iseTi formebiT, romlebsac SeiZleba ewodos wameba, arasodes SeiZleba ga-
moiyenon msxverplis dasadanaSauleblad, miuxedavad misi damamtkicebeli 
Rirebulebisa. nebismieri sxva daskvna mxolod da mxolod xels Seuwyobs 
arapirdapir legitimacias garkveulwilad moralurad gaumarTlebeli qce-
visa, romlis kanongareSe dayenebasac eswrafvodnen konvenciis me-3 muxlis 
avtorebi an, sxva sityvebiT rom vTqvaT, „sisastikes Semosavs samarTlis 
mantiiT“ (ix. Harutyunyan v. Armenia, # 36549/03, § 63, ECHR 2007 VIII).

70. rac Seexeba meore ganmcxadebels, sasamarTlo SeniSnavs, rom is 
policias dakavebuli hyavda yovelgvari komunikaciis SezRudviT (in-
communicado), 12 dRis ganmavlobaSi, ra periodSic, rogorc Cans, mas ar 
hqonda aranairi kavSiri Tavisi ojaxis wevrebTan, advokatsa an eqimTan. 
misi policiaSi patimrobis dasasruls Sedgenili samedicino Canawere-
bi, sasamarTlos azriT, aRZravs seriozul eWvebs dakiTxvisas policiis 
oficrebis damokidebulebis mimarT. amasTan dakavSirebiT, sasamarTlo 
aRniSnavs: marTalia, ganmcxadebelma uaryo misi Cvenebis Sinaarsis si-
zuste, romelic misca advokatis daswrebis gareSe, aseve, daimowma ra 
saqmis masalebSi Cadebuli eqimis Canawerebi, ganacxada pretenzia, rom 
policiis dawesebulebaSi patimrobisas mas arasaTanadod moepyrnen da 
ZaliT miacemines Cveneba, stambolis sasamarTlo mainc daeyrdno am mt-
kicebulebebs misi msjavrdebisas, miuxedavad imisa, rom TurqeTis kanon-
mdebloba, Cveulebriv, ar iTvaliswinebs dakiTxvisas miRebuli aRiarebis 
Sedegebs, Tu is mogvianebiT sasamarTloSi gadaTqves, rasac gadamwyveti 
mniSvneloba aqvs dacvis SansebisaTvis (ix. zemoT punqti 39).

71. garda amisa, sasamarTlom SeniSna, rom SezRudvebi, dawesebuli gan-
mcxadeblisTvis advokatis xelmisawvdomobaze, am etapze iyo sistematu-
ri da Seexeboda yvelas, vinc dakavebuli iyo saxelmwifo usafrTxoebis 
sasamarTloebis iurisdiqciaSi moqceuli danaSaulisaTvis (ix. Salduz-is 
zemoxsenebuli saqme, §56). Salduz-is sasamarTlo gadawyvetilebaSi sa-
samarTlom daadgina, rom es, TavisTavad, ar Seesabameba konvenciis me-6 
muxlis moTxovnebs (ibid).

72. am garemoebaTa gaTvaliswinebiT, sasamarTlo adgens: saqmis sa-
samarTlo ganxilva gaxda mTlianad usamarTlo, radgan gamoiyenes Cve-
nebebi, romlebic pirveli ganmcxadeblis SemTxvevaSi mopovebulia wi-
naswari gamoZiebisas, advokatis dauswreblad, wamebiT, xolo meore gan-
mcxadeblis SemTxvevaSi - savaraudod, arasaTanado mopyrobiT.

73. aqedan gamomdinare, winamdebare saqmeSi dairRva konvenciis me-6 
muxlis me-3 (c) punqti, me-6 muxlis 1-l punqtTan kavSirSi. 

barani da huni TurqeTis winaaRmdeg



49

B. samarTalwarmoebis samarTlianobis sxva savaraudo darRvevebi 

74. mTavrobam sTxova sasamarTlos, ar daekmayofilebina ganmcxade-
blis saCivari saxelmwifos usafrTxoebis sasamarTlos damoukideblo-
bisa da miukerZoeblobis Sesaxeb, radgan igi ar akmayofilebda eqvsi Tvis 
wess (konvenciis 35-e muxli 35, 1-li punqti). amasTan dakavSirebiT, mTa-
vroba davobda imaze, rom ganmcxadebelma ganacxadi ar Seitana 6 Tvis 
ganmavlobaSi - im TariRidan, rodesac konstituciis 143-e muxlSi Sevi-
da cvlileba, romlis Tanaxmadac samxedro mosamarTleebi aRar Sedian 
saxelmwifo usafrTxoebis sasamarTlos SemadgenlobaSi.

75. sasamarTlo iTvaliswinebs, rom mTavrobis pretenzia imdenad aris 
dakavSirebuli ganmcxadeblebis saCivris arsTan, rom misi gamocalkeveba 
SeuZlebelia. amdenad, imisaTvis, rom Tavidan aviciloT winamdebare sa-
qmis arsebiTi mxareebis dausabuTebeli gansja, es sakiTxebi unda ganixi-
lebodes erTad. ramdenadac ganmcxadeblis saCivari ar aris dauSvebeli 
raime sxva safuZvelze, is unda gamocxaddes dasaSvebad.

76. Tumca,  iTvaliswinebs ra saqmis faqtobriv garemoebebs, mxareTa argu-
mentacias da mis zemoT moyvanil msjelobas konvenciis me-6 muxlis 1-li da 
me-3 (c) punqtebis darRvevasTan dakavSirebiT (punqti 73), sasamarTlo miiC-
nevs, rom man ganixila konvenciis me-6 muxliT aRZruli ZiriTadi samarT-
lebrivi sakiTxi. aqedan gamomdinare, is askvnis, rom ar aris aucilebeli 
ganmcxadeblis danarCeni saCivrebis calke ganxilva am debulebis safuZvelze 
(magaliTisTvis ix. Juhnke v. Turkey, # 52515/99, § 94, 13 maisi, 2008, da Getiren v. 
Turkey, # 10301/03, § 132, 22 ivlisi, 2008 da aq moxsenebuli saqmeebi). 

III. konvenciis sxva savaraudo darRvevebi

77. ganacxadis formaSi ganmcxadeblebma aRZres ramdenime saCivari kon-
venciis me-5, me-6 da me-14 muxlebTan dakavSirebiT. kerZod, isini Ciodnen, rom 
maTi dakaveba, dapatimreba policiis dawesebulebaSi da winaswari patimroba 
Sesrulda konvenciis me-5 muxlis 1-4 punqtebiT gaTvaliswinebuli garantie-
bis sruli uaryofiT. konvenciis me-6 muxlis safuZvelze, isini aseve apro-
testebdnen pirveli instanciis sasamarTlos damoukideblobasa da miuker-
Zoeblobas im wesis gamo, romliTac asaxelebdnen saqalaqo mosamarTleebs. 
isini amtkicebdnen, rom saxelmwifo usafrToxebis sasamarTlo iyo tenden-
ciuri, igonebda faqtebs, uari Tqva maT moTxovnaze, Caetarebina damatebiTi 
gamoZieba da mowmeTa dapirispireba, da eqceoda policiis sasamarTlomdeli 
angariSebis gavlenis qveS, romlebic momzadebuli iyo udanaSaulobis pre-
zumfciis darRveviT. amasTan dakavSirebiT, ganmcxadebelebi Ciodnen, rom 
maTi dakavebis Semdeg isini Jurnalistebs warudgines, rogorc kriminalebi. 
garda amisa, isini Ciodnen maT winaaRmdeg sisxlis samarTalwarmoebis xangr-
Zlivobaze da imaze, rom sakasacio sasamarTlos gadawyvetileba ar iyo das-
abuTebuli. sabolood, ganmcxadeblebi gamoTqvamdnen pretenzias konvenciis 
me-14 muxlis safuZvelze, me-3, me-5, me-6 da me-13 muxlebTan kavSirSi, rom maT 
mimarT ganxorcielda diskriminacia politikuri Sexedulebebis gamo. amasTan 
dakavSirebiT, maT xazi gausves im faqts, rom saxelmwifo usafrTxoebis sa-
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samarTloSi gasamarTlebulTa mimarT procedurulad sxva wesebi gamoiyene-
ba, vidre Cveulebrivi kriminalebisadmi.

78. Tumca, sasamarTlo mis xelT arsebuli mTeli masalis safuZvelze 
adgens, rom ganmcxadebelTa zemoT moyvanili argumentacia ar amJRavnebs 
konvenciis an mis oqmebSi mocemul uflebaTa da TavisuflebaTa aranair 
darRvevas. aqedan gamomdinare, gancxadebis es nawili unda gamocxaddes 
dauSveblad, rogorc aSkarad dausabuTebeli -  konvenciis 35-e muxlis 
me-3 da me-4 punqtebis mixedviT.

IV. konvenciis 41-e muxlis gamoyeneba

79. konvenciis 41-e muxli iTvaliswinebs: 

„ Tu sasamarTlo daadgens, rom dairRva konvencia da misi oqmebi, xolo 
Sesabamisi maRali xelSemkvreli mxaris Sidasaxelmwifoebrivi samarTa-
li darRvevis mxolod nawilobrivi gamosworebis SesaZleblobas iZleva, 
saWiroebis SemTxvevaSi, sasamarTlo dazaralebul mxares samarTlian dak-
mayofilebas miakuTvnebs“.

A. ziani, xarjebi da danaxarjebi

80. ganmcxadebelma moiTxova materialuri zianis, xarjebisa da da-
naxarjebis anazRaureba, risi raodenobis gansazRvrac sasamarTlos mian-
do. orive ganmcxadebeli mkacrad akritikebda sasamarTlos imis gamo, 
rom iTxovdnen qviTrebsa da xarjebisa da danaxarjebis damadasturebel 
sabuTebs, aseve im Tanxis dasabuTebas, rac Turq advokatebs gadauxades.

81. damatebiT, aramaterialuri zianisaTvis, b-nma baranma moiTxova 
60,000 evro, b-nma hunma ki - 35,000 evro.

82. mTavrobam gaaprotesta es Tanxebi. 
83. sasamarTlo SeniSnavs, rom ganmcxadebels ar ganusazRvravs 

konkretuli Tanxa, arc warmoudgenia raime argumenti an sabuTi misi 
materialuri zianis dasasabuTeblad. ar warmoudgeniaT arc maTi xar-
jebisa da danaxarjebis dokumenturi dasabuTeba, rogorc amas moiTxovs 
sasamarTlos reglamentis me-60 muxli. Sesabamisad, sasamarTlos gamoa-
qvs gadawyvetileba am Tavebis mixedviT.

84. winamdebare saqmeSi aRmoCenili darRvevebis gaTvaliswinebiT da samarT-
lianobis principze dayrdnobiT, sasamarTlo q-n barans akuTvnebs moTxovnil 
Tanxas mTlianad, xolo b-n huns - 4800 evros aramaterialuri zianisaTvis.

85. garda amisa, sasamarTlo miiCnevs, rom gamosworebis yvelaze Ses-
aferisi forma iqneba ganmcxadeblebis saqmis xelaxali sasamarTlo 
ganxilva - konvenciis me-6 muxlis moTxovnebis Sesabamisad (ix. Salduz, 
citirebulia zemoT, §72).

B. sauravi

86.sasamarTlo Sesaferisad miiCnevs, rom sauravi ganisazRvros evro-
pis centraluri bankis mier dadgenili minimaluri nixriT, rasac unda 
daematos Tanxis sami procenti.
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xsenebuli mizezebidan gamomdinare, sasamarTlo 
erTxmad

1. acxadebs pirveli ganmcxadeblis saCivrebi arasaTanado mopyrobasa 
da efeqtian saSualebaTa naklebobaze, ganmcxadeblebis saCivrebs stam-
bolis saxelmwifo usafrToxebis sasamarTlos mier advokatis dauswre-
blad da savaraudo wamebiT mopovebuli Cvenebebis gamoyenebasTan daka-
vSirebiT, samxedro mosamarTlis daswrebis gamo stambolis saxelmwi-
fo usafrTxoebis sasamarTlos damoukideblobisa da miukerZoeblobis 
naklebobaze da sakasacio sasamarTloSi sazogadoebrivi prokuroris 
werilobiTi argumentaciis gauTvaliswineblobis Sesaxeb - dasaSvebad;

2. acxadebs ganacxadis danarCen nawils arsebiT ganxilvaze dauSveblad;
3. adgens, rom pirveli ganmcxadeblis mimarT dairRva konvenciis me-3 

muxlis arsebiTi da proceduruli mxareebi;
4. adgens, rom dairRva konvenciis me-6 muxlis 1-li da me-3 (c) punqtebi;
5. adgens, rom saWiro ar aris konvenciis me-6 muxlis mixedviT sxva 

saCivrebis calke ganxilva;
6. adgens:

(a) konvenciis 44-e muxlis me-2 punqtis Sesabamisad, mopasuxe saxelmwifom 
unda gadaixados Semdegi Tanxebi Turqul lirebSi, gadaxdis dRes arse-
buli kursiT, gadawyvetilebis ZalaSi Sesvlidan sami Tvis ganmavlobaSi:

(i) q-n giulderen barans (sans) aramaterialuri zianis asanazRaure-
blad - 60,000 evro (samoci aTasi evro), plus nebismieri gadasaxadi, 
romliTac SeiZleba es Tanxa  daibegros;

(ii) b-n haki aziz huns aramaterialuri zianis asanazRaureblad - 4,800 
evro (oTxi aTas rvaasi evro), plus nebismieri gadasaxadi, romli-
Tac SeiZleba es Tanxa  daibegros;

(b) zemoxsenebuli 3-Tviani vadis gasvlis Semdeg, gadaxdis dRemde, aRniS-
nul Tanxas daemateba sauravi im moculobiT, rac utoldeba evropuli 
bankis sesxisaTvis gankuTvnil minimalur procents, romelsac unda dae-
matos samprocentiani ganakveTi; 

7. uaryofs ganmcxadeblebis moTxovnis danarCen nawils samarTlian 
dakmayofilebasTan dakavSirebiT.

Sesrulebulia inglisur enaze da gacxadebulia werilobiT 2010 wlis 
20 maiss, sasamarTlos reglamentis 77-e muxlis me-2 da me-3 punqtebis 
Sesabamisad.

sali dole  fransua tulkensi
registratori  Tavmjdomare

barani da huni TurqeTis winaaRmdeg



52



53

bekosi da kutropulosi 
saberZneTis winaaRmdeg

CASE OF BEKOS AND KOUTROPOULOS v. GREECE
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meoTxe seqcia

bekosi da kutropulosi saberZneTis winaaRmdeg

(ganacxadi # 15250/02)

gadawyvetileba

strasburgi

2005 welis 13 dekemberi

saboloo versia

13/03/2006

gadawyvetileba saboloo gaxda konvenciis 44-e muxlis me-2 punqtis  
Sesabamisad. is SeiZleba daeqvemdebaros redaqciul gadasinjvas. 
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saqmeze bekosi da kutropulosi saberZneTis winaaRmdeg,

adamianis uflebaTa evropuli sasamarTlos (meoTxe seqcia) palatam 
Semdegi SemadgenlobiT:

ser nikolas braca, prezidenti, 
j. kasadevali,
q.l. rozakisi, 
g. bonelo,
r. maruste,
s. pavlovSi,
j. borego borego, mosamarTleebi
da m. o’boili, seqciis registratori,
moiTaTbira daxurul kars miRma 2005 wlis 29 noembers da imave dRes 

gamoitana winamdebare gadawyvetileba:
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procedura

1. saqmes safuZvlad daedo ganacxadi # 15250/02, romelic 2002 wlis 4 
aprils saberZneTis respublikis winaaRmdeg sasamarTloSi Seitana orma 
berZenma moqalaqem boSaTa eTnikuri jgufidan, b-nma lazaros bekosma da 
b-nma elefTerios kutropulosma (SemdgomSi „ganmcxadeblebi“), adamianis 
uflebaTa da fundamentur TavisuflebaTa evropuli konvenciis (Semd-
gomSi „konvencia“) 34-e muxlis Tanaxmad.

2. ganmcxadeblebs warmoadgenda boSaTa uflebebis evropuli centri - 
saerTaSoriso organizacia, romelic monitorings uwevs boSaTa uflebe-
bis mdgomareobas evropaSi da saberZneTis helsinkis monitori - helsin-
kis saerTaSoriso federaciis wevri. saberZneTis mTavrobas (SemdgomSi 
„mTavroba“) warmoadgendnen misi agentis delegatebi, b-ni v. kiriazopu-
losi, saxelmwifos iuridiuli sabWos mrCeveli, da q-ni v. peleku, saxel-
mwifos iuridiuli sabWos TanaSemwe.

3. ganmcxadeblebi amtkicebdnen, rom isini daeqvemdebarnen policiis 
sastik mopyrobas da xelisuflebis organoebma ver Caatares SemTxvevis 
saTanado gamoZieba, konvenciis me-3 da me-13 muxlebis darRveviT. garda 
amisa, isini amtkicebdnen, rom sadavo movlenebi motivirebuli iyo rasis-
tuli stereotipebiT, konvenciis me-14 muxlis darRveviT.  

4. ganacxadi gadaeca sasamarTlos pirvel seqcias (sasamarTlos re-
glamentis 52-e muxlis 1-li punqti). am seqciis farglebSi Sedga palata, 
rogorc amas iTvaliswinebs reglamentis 26-e muxlis 1-li punqti, ro-
melsac unda ganexila saqme (konvenciis 27-e muxlis 1-li punqti).

5. 2004 wlis 1 noembers sasamarTlom Secvala misi seqciebis Semadgen-
loba. es saqme gadaeca axlad Seqmnil meoTxe seqcias (reglamentis 52-e 
muxlis 1-li punqti).

6. 2004 wlis 23 noembris gadawyvetilebiT, sasamarTlom ganacxadi 
miiCnia arsebiT ganxilvaze daSvebulad.

7. ganmcxadeblebma da mTavrobam, orivem, warmoadgines argumentebi 
saqmis arsebiT mxareebze (reglamentis 59-e muxlis 1-li punqti).

faqtebi

8. ganmcxadeblebi, romlebic arian saberZneTis moqalaqeebi, eTnikuri bo-
Sebi, daibadnen 1980 wels da cxovroben mesolongSi (dasavleTi saberZeneTi).

I. saqmis garemoebebi

A. movlenebis aRwera 

9. 1998 wlis 8 maiss, daaxloebiT, 00:45 saaTze, mesolongis policiis 
ganyofilebis patrulis manqanam moaxdina reagireba satelefono saCi-
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varze, romlis Tanaxmadac, iyo jixuris gaZarcvis mcdeloba. satelefono 
zari ganaxorciela jixuris mflobelis - b-n pavlakisis - SviliSvilma. 
SemTxvevis adgilze misvlisas am ukanasknelma naxa pirveli ganmcxadebeli, 
romelic cdilobda jixuris gatexas rkinis bariT, xolo meore ganmcxade-
beli am dros zveravda garemos. is Seetaka meore ganmcxadebels, romel-
mac Semdeg ganacxada, rom b-nma pavlakisma mas muSti uTavaza saxeSi.

10. am etapze movida policiis sami oficeri: b-ni sompolosi, b-ni ale-
qsopulosi da b-ni ganaviasi. pirveli ganmcxadebeli acxadebda, rom Ta-
vdapirvelad mas borkilebiT Seukres xelebi, magram ar ucemiaT. Semdeg 
policiis oficerma moxsna xelborkilebi da araerTxel Caartya xelketi 
zurgsa da TavSi. man cema Sewyvita mxolod maSin, roca pirvelma ganmcxa-
debelma uTxra, rom samedicino saxis problema hqonda da Tavbrusxveva 
daewyo.

11. dakavebis Semdeg ganmcxadeblebi waiyvanes mesolongis policiis 
ganyofilebaSi, sadac imyofebodnen oficrebi - cikrikasi, avgerisi, za-
lokostasi, skutasi da kaminatosi. pirvelma ganmcxadebelma ganacxada, 
rom roca is mihyavdaT mis sakanSi, erTma oficerma orjer Caartya xe-
lketi, xolo meorem Semoulawuna saxeSi.

12. 10:00 saaTze pirveli ganmcxadebeli Seiyvanes dakiTxvebis oTaxSi, 
sadac, savaraudod, policiis samma oficerma muSti Caartya muxlsa da 
zurgSi, ramdenadac cdilobdnen moepovebinaT aRiareba sxva danaSaule-
bis Sesaxeb da informacia - Tu vin vaWrobda narkotikebiT im arealSi. 
pirveli ganmcxadeblis TqmiT, policiis oficrebi rig-rigobiT scemd-
nen mas, urtyamdnen mTel sxeulze. pirvelma ganmcxadebelma Semdeg ga-
nacxada, rom erTma oficerma scema im rkinis bariT, romelsac iyenebda 
qurdobisas. man aRniSna, rom am oficerma is miayena kedelTan, axrCobda 
rkinis bariT da emuqreboda gaupatiurebiT, yviroda: „me Sen mogt...“, 
cdilobda ra, Caexada misTvis Sarvali. 

13. meore ganmcxadebelma Tqva, rom isic awames dakiTxvisas. diliT 
adre erTma oficerma zurgze xelketiT scema da mucelSic Caartya, mo-
gvianebiT igi isev dabrunda mis kidev erTxel sacemad. SemdgomSi, meore 
ganmcxadebelma amoicno es oficeri - b-ni cikrikasi. is aseve irwmunebo-
da, rom policiis oficrebma „xelketi Seudes ukana tanSi, xolo Semdeg 
es xelketi miutanes saxesTan da ekiTxebodnen, rogori suni hqonda mas.“

14. ganmcxadeblebma Tqves, rom maT esmodaT erTmaneTis kvnesa da ti-
rili dakiTxvis dros. pirvelma ganmcxadebelma erovnuli sasamarTlos 
winaSe ganacxada: „me mesmoda kutropulosis tirili meore oTaxidan“. 
meore ganmcxadebelma Tqva: „me vkvnesodi da vtirodi, roca isini mirt-
yamdnen. mesmoda bekosis tirilisa da kvnesis xmac“. maT aseve ganacxades, 
rom araerTxel miayenes sityvieri Seuracxyofa, axsenebdnen ra maT bo-
Sur warmomavlobas. werilobiT CvenebaSi, romelic TariRdeba 1998 wlis 
3 ivlisiT, pirveli ganmcxadebeli ambobs sazogadoebrivi prokuroris 
winaSe, rom oficeri, romelic axrCobda rkinis bariT, eubneboda: „ei, 
biWebo, Tqven mogit... debi“ da „Tqveni dedebi mot... sxvebma“ (ix. agreTve 
25-e punqti qvemoT).

 mTavroba aprotestebs im faqts, rom ganmcxadeblebze fizikurad 
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Zaladobdnen an maT rasobriv niadagze miayenes Seuracxyofa policiaSi 
dakavebisas. 

15. ganmcxadeblebi dakavebulni iyvnen 1998 wlis 9 maisis dilamde. 
11:00 saaTze isini warudgines mesolongis sazogadoebriv prokurors. 
pirvel ganmcxadebels brali wauyenes qurdobis mcdelobisaTvis, xolo 
meores - TanamzraxvelobisaTvis. sazogadoebrivma prokurorma daniSna 
sasamarTlo ganxilvis dRe da ganmcxadeblebi gauSva. 1999 wlis noember-
Si ganmcxadeblebs miusajes patimroba 30 da 20 dRiT. orive SemTxvevaSi 
ganaCenis aRsruleba gadaido sami wliT.

16. 1998 wlis 9 maiss ganmcxadeblebma mimarTes regionul saavadmyo-
fos maTi dazianebebis damadasturebeli samedicino cnobisaTvis. Tumca, 
praqtikantma, romelic saavadmyofoSi daxvdaT, mxolod is aRmoaCina, 
rom orives hqonda sisxlCaqcevebi. dazianebebis ufro damarwmunebeli 
cnobis misaRebad, ganmcxadeblebma mimarTes sasamarTlo eqims patraSi. 
am ukanasknelma 1998 wlis 9 maisis TariRiT gasca samedicino cnoba, ro-
melSic naTqvamia, rom ganmcxadeblebs hqondaT „sxeulis zomieri dazia-
nebebi, miRebuli gasuli 24 saaTis ganmavlobaSi da gamowveuli blagvi 
iaraRiT“... kerZod, pirvel ganmcxadebels hqonda „ori muqi wiTeli (Ti-
Tqmis Savi) erTmaneTis paraleluri sisxlCaqceva, garSemo dauzianebe-
li kanis arealiT, daaxloebiT 10 sm sigrZis, marcxena mxris saxsridan 
deltoiduri kunTisa da marjvena mxris saxsris aremde. igi uCivis tki-
vils muxlis saxsarSi, aseve, marcxena parietalur zonaSi“. meore gan-
mcxadebels hqonda „mravlobiTi muqi wiTeli (TiTqmis Savi), paraleluri 
„ormagi“ sisxlCaqcebi, garSemo dauzianebeli kanis arealiT, daaxloebiT 
12 sm sigrZis, marcxena mxris saxsridan iRliis ukana nawilis gaswvriv, 
beWis brtyeli Zvlis dabal wveromde. aseve sisxlCaqceva, daaxloebiT 5 
sm, zemoxsenebuli feris - marcxena mxris ukana zedapirze, da amave fe-
ris sisxlCaqceva, daaxloebiT 2 sm,  marjvena majis saxsarTan. igi uCio-
da tkivils marjvena parietalur zonaSi da tkivils diafragmis areSi. 
igi uCioda, rom gaglejili hqonda marjvena muxlis meniski, stkioda 
muxli gadaadgilebisas da uWirda moZraoba“. ganmcxadeblebma sasamarT-
los warudgines gaTavisuflebis dRes gadaRebuli suraTebi, romlebzec 
Canda maTi dazianebebi. mTavrobam kiTxvis niSnis qveS daayena am sura-
Tebis avTentikuroba da ganacxada, rom isini Tavdapirvelad erovnu-
li sasamarTloebisaTvis unda waredginaT. aseve daeWvda im sasamarTlos 
eqimis sandoobaSi, romelmac ganmcxadeblebi gasinja, da ganacxada, rom 
is gasamarTlebuli iyo cru CvenebisaTvis.  

17. 1998 wlis 11 maiss saberZneTis helsinkis monitorma da saberZ-
neTis umciresobaTa uflebebis dacvis jgufma erToblivi Ria werili 
gaugzavnes sazogadoebrivi wesrigis saministros, sadac aprotestebdnen 
momxdar faqts. werili, saTauriT - „Tema: policiis oficerTa mxridan 
axalgazrda boSebis (jifsebis) mimarT arasaTanado mopyrobis faqti“, 
acxadebda, rom zemoxsenebul organizaciaTa wevrebi saberZneTis boSaTa 
banakebSi xangrZlivi vizitebisas ekontaqtebodnen or msxverpls da Sea-
groves, daaxloebiT, ocdaaTi gancxadeba boSebis winaaRmdeg arasaTana-
do mopyrobis msgavs SemTxvevebze. saberZneTis helsinkis monitorisa da 
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saberZneTis umciresobaTa uflebebis dacvis jgufis angariSebi mouwo-
deben piradad sazogadoebrivi wesrigis dacvis ministrs, rom uzrunvel-
yos SemTxvevis dauyovnebeli gamoZieba da am saqmeSi CarTuli policie-
lebis dasja. maT gamoTqves azri, rom zusti da detaluri miTiTebebi 
unda mieces policiis yvela ganyofilebas qveyanaSi policiis mxridan 
boSebis mopyrobasTan dakavSirebiT. angariSi SemTxvevis Sesaxeb Semdeg 
gamoqveynda ramdenime berZnul gazeTSi.

B. SemTxvevis administraciuli gamoZieba

18. 1998 wlis 12 maiss, upasuxa ra warmoSobil sazogadoebriv inte-
ress, sazogadoebrivi wesrigis ministrma daiwyo saqmis araformaluri 
mokvleva. 

19. mas Semdeg, rac SemTxvevas mohyva didi sazogadoebrivi interesi, 
saberZneTis policiis qveganyofilebebma moiTxoves, rom Sida gamoZieba 
Secvliliyo administraciuli mokvleviT - nafici msajulebis monawi-
leobiT (Ενορκη Διοικητική Εξέταση) - romelic daiwyo 1998 wlis 26 maiss. 

20. angariSi nafici msajulebis monawileobiT administraciuli 
mokvlevis daskvnebze gamovida 1999 wlis 18 maiss. igi gamoyofs ofi-
crebs, romlebmac daakaves ganmcxadeblebi da maT qcevas miiCnevs „ka-
nonierad da saTanadod“. is askvnis, rom policiis ori oficeri, b-ni 
cikrikasi da b-ni avgerisi, ganmcxadeblebs epyrobodnen „gansakuTrebu-
li sisastikiT maTi patimrobisas“. angariSSi naTqvamia, rom pirvelma gan-
mcxadebelma amoicno aRniSnuli oficrebi Tavis 1998 wlis 30 ivnisisa 
da 23 oqtombris werilobiT CvenebebSi, xolo meore ganmcxadebeli aseve 
Tanmimdevrulad da araerTxel imeorebda gamoZiebis manZilze, rom b-ni 
cikrikasi iyo is policieli, romelic upatiod epyroboda mas. 

21. ufro konkretulad, dadginda - b-nma cikrikasma fizikuri Seurac-
xyofa miayena ganmcxadebels imiT, rom scemda xelketiT da/an urtyamda 
mucelSi. garda amisa, dadginda, rom marTalia, orma oficerma uaryo 
ganmcxadebelTa mimarT arasaTanado mopyroba, magram verc erTma maT-
ganma ver axsna logikurad da damajereblad, Tu „sad da rogor miiRes 
mosarCeleebma dazianebebi, imis gaTvaliswinebiT, rom sasamarTlos eqi-
mis daskvniT, arasaTanado mopyroba ganxorcielda im dros, roca isini 
imyofebodnen policiis ganyofilebaSi“.

22. Sedegad, rekomendebuli iyo, rom b-nebis: cikrikasisa da avgerisis 
winaaRmdeg gamoeyenebinaT administraciuli sasjeli „samuSao adglidan 
droebiT CamoSorebis“ saxiT. mokvlevam gaamarTla policiis danarCeni ofi-
crebi, romlebic amoicnes ganmcxadeblebma. zemoT mocemuli rekomendaciis 
miuxedavad, arc cikrikasi da arc avgerisi arasodes gauTavisuflebiaT.

23. 1999 wlis 14 ivliss saberZneTis policiis ufrosma b-n cikrikass 
daakisra jarimis gadaxda 20,000 drahmis (naklebia 59 evroze) odenobiT - 
imis gamo, rom „ar miiRo saTanado zomebi, raTa Tavidan aecilebina sasti-
ki mopyroba mas daqvemdebarebul pirTa mxridan TavisuflebaaRkveTilTa 
mimarT“. saberZneTis policiis ufrosma gaigo, rom ganmcxadeblebs ara-
saTanadod moepyrnen. man ganacxada, rom „TavisuflebaaRkveTilebi po-
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liciis oficrebma scemes dakavebisas... da miayenes sxeulis dazianebebi“.

C. sisxlis samarTalwarmoeba policiis oficrebis mimarT

24. 1998 wlis 1 ivliss, ganmcxadeblebma da pirveli ganmcxadeblis 
mamam sisxlis samarTlis saCivari aRZres mesolongis policiis ganyo-
filebis ufrosis moadgilisa da sxva „pasuxismgebel“ oficerTa mimarT.

25. 1998 wlis 3 ivliss pirvelma ganmcxadebelma misca werilobiTi Cve-
neba misive gacxadebuli arasaTanado mopyrobis Sesaxeb. igi aRniSnavda, 
rom dakavebisas mas TavSi urtyamda xelketiT „maRali, qera“ policieli, 
romelmac scema policiis ganyofilebaSic da, aseve, Seuracxyofa miayena 
rasobriv niadagze (ix. me-14 punqti).

26. 1998 wlis 18 dekembers mesolongis sazogadoebrivma prokuror-
ma sTxova gamomZiebel mosamarTles, Caetarebina SemTxvevis (προανάκριση) 
winaswari mokvleva. daskvnebi Semdeg gadaegzavna patras saapelacio sa-
samarTlos prokurors. 2000 wlis ianvarSi patras saapelacio sasamarT-
lom moiTxova SemTxvevis oficialuri sasamarTlo mokvleva (κύρια ανάκριση).

27. 1999 wlis 27 ianvars da 2000 wlis 1 Tebervals pirvelma ganmcxade-
belma ganacxada, rom policiis oficerTa qceva „arc ise cudi iyo“, rom 
mas surda „am istoriis dasruleba“ da sulac ar eswrafvoda „policiis 
oficerTa dasjas“. imave dRes meore ganmcxadebelma gaimeora, rom mas 
scema b-nma cikrikasma, magram misi TqmiT, policiis oficerTa qceva iyo 
„samarTlebrivad cudi“ da ar surda maTi gasamarTleba. man bodiSi mou-
xada jixuris mflobels da aRniSna, rom undoda „am istoriis dasrule-
ba“, radgan apirebda jarSi msaxurebas da surda „usafrTxod yofna“.

28. 2000 wlis 31 agvistos mesolongis sazogadoebrivma prokurorma 
gasca rekomendacia, rom policiis sami oficeri - b-ni cikrikasi, b-ni 
kaminatosi da b-ni skutasi - gaesamarTlebinaT dakiTxvis dros fizikuri 
Seuracxyofis miyenebisaTvis.

29. 2000 wlis 24 oqtombers mesolongis pirveli instanciis sisxlis 
samarTlis sasamarTlos sabraldebo palatam (Συμβούλιο Πλημμελειοδικών) ga-
nixila b-n cikrikasis saqme. man daadgina: „mtkicebulebebi aCvenebs, rom 
b-ni cikrikasi arasaTanadod moepyro [ganmcxadeblebs] winaswari dakiTxvi-
sas, raTa mieRo aRiarebiTi Cveneba qurdobis mcdelobasa... da raime msgavs 
gauxsnel danaSaulze, romelic maT CaudeniaT warsulSi“. bralmdebelma 
palatam kidev ganacxada, rom b-nma cikrikasma ver warmoadgina damarwmu-
nebeli axsna-ganmarteba, Tu rogor miiRes sxeulis dazianebebi dakiTxvi-
sas da aRniSna, rom orive ganmcxadebelma moridebis gareSe daado xeli b-n 
cikrikass, rogorc oficers, romelic arasaTanadod moepyro maT. meore 
mxriv, gadawyvita, rom sisxlis samarTlebrivi braldeba moexsnaT b-ni ka-
minatosisa da b-ni skutasisaTvis, radgan ar dadginda, eswrebodnen Tu ara 
isini momxdars (sabraldebo daskvna # 56/2000).

30. b-ni cikrikasis saqmis sasamarTlo ganxilva gaimarTa 2001 wlis 8 
da 9 oqtombers patras saapelacio sasamarTlos samwevrian kolegiaSi. 
sasamarTlom mousmina ramdenime mowmes da ganmcxadeblebs, romlebmac 
gaimeores TvianTi braldeba arasaTanado mopyrobis Sesaxeb (ix. zemoT 
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me-10-14 punqtebi). sxvebTan erTad, sasamarTlom mousmina b-n dimitrass, 
saberZneTis helsinkis monitoris warmomadgenels, romelmac ganacxada, 
rom aRniSnuli organizacia monitorings uwevs saberZneTSi boSebis md-
gomareobas, da rom am SemTxvevis Sesaxeb mas uambes boSebis/jifsebis ba-
nakSi vizitisas. man ganacxada, rom SeaZrwuna dazianebebma ganmcxadeblis 
sxeulze, da rom es ukanaskneli Tavdapirvelad SiSobda saCivris aRZvras 
policiis oficrebis mimarT. b-ni dimitrasi aseve Seexo im RonisZiebe-
bs, romlebic saberZneTis helsinkis monitorma ganaxorciela ganmcxa-
debelTa dasaxmareblad. sxva dokumentebTan erTad, sasamarTlom aseve 
waikiTxa saberZneTis helsinkis monitorisa da saberZneTis umciresobaTa 
uflebebis dacvis jgufis Ria werili sazogadoebrivi wesrigis ministri-
sadmi (ix. zemoT, me-17 punqti).

31. 2001 wlis 9 oqtombers sasamarTlom daadgina: ar iyo aranairi mt-
kicebuleba imisa, rom b-ni cikrikasi monawileobda raime saxis Seuracx-
yofaSi da igi aRiara udanaSaulod (gadawyvetileba # 1898/2001). kerZod, 
sasamarTlom, pirvel rigSi, ganixila is garemoebebi, romlebic axlda 
ganmcxadeblebis dakavebas da moixsenia saberZneTis helsinkis monitoris 
wevrebis Semdgomi CarTuloba saqmeSi, aRniSna ra maTi roli umciresoba-
Ta uflebebis savaraudo darRvevebis monitoringSi. aseve, gaiTvaliswina 
sasamarTlos eqimis daskvna da sasamarTlo mivida aseT daskvnamde:

„...sayovelTao aRiarebiT, meore ganmcxadebeli da b-ni pavlakisi daupiris-
pirdnen erTmaneTs. garda amisa, imis gaTvaliswinebiT, rom ganmcxadeblebs 
ecvaT Txeli samosi, logikuri iyo maTi dazianeba dakavebisas gamarTu-
li Cxubis dros. Tundac ganmcxadebelTa dazianebebi gamoewviaT policiis 
oficrebs, ar aris damtkicebuli, rom braldebuli monawileobda am pro-
cesSi ama Tu im gziT, radgan is ar imyofeboda policiis ganyofilebaSi, 
roca ganmcxadeblebi iq miiyvanes da ar ukontaqtia maTTan, daaxloebiT, 
ori saaTis ganmavlobaSi policiis ganyofilebaSi misvlidan. 1998 wlis 3 
ivlisis werilobiT CvenebaSi pirvelma ganmcxadebelma ganacxada, rom daka-
vebisas igi xelketiT scema maRalma, qera policiis oficerma (es aRwerilo-
ba ar Seesabameba braldebulis garegnul Strixebs) da imave oficerma scema 
igi winaswari patimrobisas. amasTan, braldebuli ar eswreboda ganmcxade-
belTa dakavebis process. Tu ganmcxadeblebi marTlac scemes policiis 
oficrebma winaswari patimrobisas, maT amis Sesaxeb unda ecnobebinaT na-
TesavebisaTvis, romlebic imave RamiT mividnen policiis ganyofilebaSi. 
aqedan gamomdinare, braldebuli ar unda CaiTvalos damnaSaved“.

32. saberZneTis kanonmdeblobis Tanaxmad, ganmcxadeblebi, romlebic 
samarTalwarmoebaSi monawileobdnen rogorc samoqalaqo mxareebi, ver 
SeZleben am gadawyvetilebis kvlav gasaCivrebas.

II. saerTaSoriso organizaciaTa angariSebi boSebis 
winaaRmdeg mimarTuli savaraudo diskriminaciis Sesaxeb

33. evropis sabWos evropuli komisia rasizmisa da Seuwynareblobis 
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winaaRmdeg (European Commission against Racism and Intolerance at the Council of 
Europe (ECRI)) Tavis angariSSi qveynebis mixedviT, gamoxatavda SeSfoTebas 
rasobrivi motiviT policiis Zaladobis gamo - kerZod ki boSebis mimarT 
- rig evropul qveynebSi, maT Soris, bulgareTSi, CexeTis respublikaSi, 
saberZneTSi, ungreTSi, poloneTSi, rumineTsa da slovakeTSi.

34. evropis kavSiris (EU) fundamentur uflebebSi damoukidebel eqs-
pertTa qseli evrokomisiis dakveTiT momzadebul angariSSi -  viTare-
ba evrokavSirsa da mis wevr saxelmwifoebSi fundamentur uflebaTa 
ganxriT 2012 wels -  inter alia aRniSnavs, rom policiis mxridan boSebisa 
da sxva msgavs jgufTa mimarT upatio mopyroba, maT Soris, fizikuri 
Seuracxyofa da Zalis gadametebuli gamoyeneba, aRiniSneba evrokavSiris 
bevr wevr saxelmwifoSi, rogoricaa avstria, safrangeTi, saberZneTi, ir-
landia, italia da portugalia.

35. 1999 wlis 10 dekembers miRebul angariSSi saberZneTis Sesaxeb (ga-
moqveynda 2000 wlis 27 ivniss) ECRI-m inter alia aRniSna:

„26. Tanmimdevrulad aRniSnaven, rom saberZneTSi policia xSirad Zalian 
cudad eqceva boSebs/jifsebs, albanelebsa da sxva imigrantebs. kerZod, 
boSebi/jifsebi xSirad aRniSnaven, rom isini xdebian gadametebuli Zalis 
gamoyenebis -  rasac zogjer sikvdilic mohyveba - arasaTanado mopyro-
bisa da sityvieri Seuracxyofis msxverplni. farTodaa gavrcelebuli am 
jgufebis wevrTa diskriminaciuli Semowmeba. umetes SemTxvevaSi, aseT 
saqmeebs mcirediT iZieben da gamoZiebis Sedegebic didad gamWvirvale 
ar aris. amasTan, umetes SemTxvevaSi, msxverpli ar asaCivrebs momxdars, 
xolo roca Civis sasamarTloSi, mas zogjer aiZuleben, gamoitanos saCiva-
ri. ECRI xazs usvams, rom saWiroa dauyovnebliv gaumjobesdes kontrolis 
Sida da gare meqanizmebi im saCivrebis pasuxze, romlebic aRZrulia po-
liciis mxridan umciresobaTa jgufebis wevrebisadmi vis a vis cudad mo-
pyrobis faqtebze. amasTan dakavSirebiT, ECRI interesiT aRniSnavs sagan-
gebo organos Seqmnis faqts, romlis movaleobacaa Seiswavlos saCivrebi 
policiis mxridan cudad mopyrobis gansakuTrebiT seriozul SemTxveveb-
ze. amasTan, xazgasmiT aRniSnavs misi damoukideblobisa da umciresobaTa 
jgufebis mxridan xelmisawvdomobis aucileblobas.

27. ECRI aseve mouwodebs saberZneTis xelisuflebas, gaiRos Zalisxmeva 
policiisaTvis Sesavali da mimdinare treningebis Casatareblad, sadac 
maT gaacnobs adamianis uflebaTa da antidiskriminaciul standartebs. 
damatebiTi Zalisxmeva sWirdeba umciresobaTa jgufebis warmomadgenel-
Ta samuSaod ayvanasa da maT stabilurad yofnas policiaSi...

...

31. rogorc ECRI aRniSnavs Tavis pirvel angariSSi, boSebis/jifsebis mo-
saxleoba saberZneTSi yvelaze mowyvladia araxelsayreli pirobebis, ga-
riyulobisa da bevr sferoSi diskriminaciis gamo...

...

34. aRniSnaven, rom boSebi/jifsebi aseve ganicdian diskriminacias sazogadoebri-
vi cxovrebis sxvadasxva sferoSi... isini xSirad ganicdian diskriminaciul mo-
pyrobas da, zogjer, Zaladobasa da Seuracxyofas policiis mxridan...“
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36. 2003 wlis 5 dekembers miRebul mesame angariSSi saberZneTis Sesaxeb 
(gamoqveynda 2004 wlis 8 ivniss), ECRI inter alia aRniSnavs:

„67. ECRI SeSfoTebiT aRniSnavs, rom saberZneTis Sesaxeb meore angariSis 
miRebis Semdeg boSaTa mdgomareoba saberZneTSi fundamenturad ucvle-
lia da isini, mTlianobaSi, imave problemebis winaSe dganan -  diskrimi-
naciis CaTvliT - dasaxlebis, dasaqmebis, ganaTlebisa da sajaro samsaxu-
rebis xelmisawvdomobis TvalsazrisiT...

...

69. ECRI miesalmeba im faqts, rom mTavrobam mniSvnelovani nabijebi ga-
dadga saberZneTSi boSaTa sacxovrebeli pirobebis gaumjobesebis mizniT. 
man Seqmna uwyebaTaSorisi komiteti boSaTa sacxovrebeli pirobebis ga-
saumjobeseblad...

70. ... ECRI mwuxarebas gamoTqvams imis gamo, rom umetes SemTxvevaSi, ad-
gilobrivi xelisuflebis organoebi uars amboben boSaTa interesebis 
dacvaze, roca maT aviwroeben adgilobrivi mosaxleobis warmomadgen-
lebi. adgilobrivi xelisuflebis organoebisaTvis aseve mniSvnelovania, 
rom ar mianiWon maT imaze meti uflebebi, vidre es kanonmdeblobiT garan-
tirebulia boSaTa Temis wevrebisaTvis -  imave moculobiT, rogorc sxva 
berZeni moqalaqeebisaTvis...

...

105. ECRI gamoxatavs SeSfoTebas arasaTanado mopyrobis seriozuli darRve-
vebis gamo umciresobaTa jgufebis wevrTa mimarT, rogorebic arian boSebi 
da legaluri Tu aralegaluri imigrantebi. arasaTanado mopyroba SeiZleba 
iyos sxvadasxva qceva - dawyebuli rasistuli Seuracxyofidan, fizikuri Za-
ladobiT damTavrebuli -  da gvxvdeba rogorc dakavebis, aseve patimrobisas. 
ECRI gansakuTrebiT SeSfoTebulia imiT, rom farTodaa gavrcelebuli iara-
Ris arasaTanado gamoyeneba, rasac zogjer sikvdilic mohyveba. aranakleb 
SeSfoTebulia mcirewlovanTa arasaTanado mopyrobiT, aseve imiT, rom ara-
moqalaqeebs samarTlebrivi procedurebis miRma toveben.

106. saberZneTis xelisuflebam aRniSna, rom isini yuradRebiT uweven mo-
nitorings arsebul viTrebas da moqmedebs meqanizmebi efeqtiani reagi-
rebisaTvis amgvar Seuracxyofaze. magaliTad, 1999 wels daarsda saberZ-
neTis policiis Sinagan saqmeTa direqtorati, romelic pasuxismgebelia 
gamoZiebis warmarTvaze, kerZod, wamebisa da adamianuri Rirsebis Selaxvis 
faqtebis gamoZiebaze. policia -  kerZod, policiis oficrebi, romlebic 
sxva seqtorSi muSaoben, eWvmitanili pirisagan gansxvavebiT -  da gamoZie-
bis mxare Tanabrad arian kompetenturni am sakiTxebSi da unda acnobon 
zemoxsenebul organos, roca saqme aqvT SemTxvevebTan, romlebSic CarTu-
lia policiis oficeri. ombudsmenic uflebamosilia, moTxovnisamebr an 
ex officio gamoiZios policiis mxridan cudad mopyrobis darRvevebi, magram 
mas mxolod rekomendaciis gacemis ufleba aqvs, saTanado zomebis misa-
Rebad. ECRI miesalmeba im faqts, rom saxelmwifos mTavarma prokurorma 
bolo dros Seaxsena mis daqvemdebarebaSi myofT: aucilebelia policiis 
mxridan arasaTanado mopyrobis - gansakuTrebiT, aramoqalaqeebis mimarT 
- aRmofxvra da gamoZieba saTanado simkacriT. xelisuflebis organoebma 
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aRniSnes, rom arasaTanado mopyroba, umTavresad, ganpirobebulia mZime 
viTarebiT dakavebis izolatorebSi. ECRI kmayofilebiT aRniSnavs, rom 
samarTaldamcvelTa saqmeebi arasaTanado mopyrobis faqtebze gamoiZies 
da, zogierT SemTxvevaSi, damnaSaveebi dasajes. Tumca, arasamTavrobo or-
ganizaciebi adamianis uflebaTa dargSi yuradRebas miapyroben sxva SemTx-
vevebs, roca Zaladobaze pasuxismgebeli oficialuri pirebi dausjelni 
rCebian da maTi saqmeebis gamoZieba uSedegod mTavrdeba, zogjer ki arc 
iwyeba. ECRI mwuxarebas gamoTqvams amgvari viTrebis gamo da imedovnebs, 
rom msgavsi qmedeba ar iqneba Sewynarebuli“.

37. boSaTa uflebebis evropuli centrisa (ERRC) da saberZneTis hel-
sinkis kavSiris (GHM) erTobliv angariSSi („wmendis operacia - boSaTa 
gariyva saberZneTSi“ („Cleaning Operations - Excluding Roma in Greece”), gamoqveynda 
2003 wlis aprilSi), romelSic warmodgenilni arian winamdebare saqmis 
ganmcxadeblebi, inter alia  naTqvamia:

“ERRC/GHM, uwevs ra monitorings policias saberZneTSi bolo xuTi wlis 
manZilze, miiCnevs, rom policiis dawesebulebebSi gavrcelebulia boSaTa 
mimarT arasaTanado mopyroba, maT Soris, fizikuri da rasistuli xasiaTis 
sityvieri Seuracxyofa. miuxedavad imisa, rom saberZneTis xelisufleba 
uaryofs boSaTa mimarT arasaTanado mopyrobis rasistul motivacias, Ta-
vad boSebi ERRC/GHM-Tan saubarSi adastureben, rom policiis oficrebi 
sityvierad Suracxyofdnen maT, amkobdnen ra rasistuli epiTetebiT.

antiboSuri ganwyoba policiis oficrebs Soris xSirad iwvevs maTi mxri-
dan boSaTa Seviwroebas, araadamianur da Rirsebis Semlaxvel mopyrobas, 
sityvier da fizikur Seuracxyofas, ukanono dakavebasa da patimrobas. 
policiis mxridan boSaTa Suracxyofis zogierT SemTxvevaSi, oficrebis 
mier rasobrivi epiTetebis gamoyeneba aCvenebs, rom rasobrivi stereoti-
pebi mniSvnelovan rols TamaSobs boSaTa mimarT mtrul damokidebuleba-
Si policiis oficerTa mxridan...“

III. Sesabamisi erovnuli kanonmdebloba   

38. saberZneTis konstituciis me-2 muxlis 1-li punqtis Tanaxmad, sa-
berZneTis saxelmwifos fundamenturi principi da „upirvelesi valdebu-
lebaa“ „adamianis yofierebis Rirebuleba“. 

39. konstituciis me-5 muxlis me-2 punqti amgvarad ikiTxeba:

„saberZneTis teritoriaze mcxovrebi yvela adamiani unda sargeblobdes 
misi sicocxlis sruli dacviT, pativiTa da TavisuflebiT - miuxedavad 
misi erovnebisa, rasisa an enisa da religiuri Tu politikuri rwmenisa. 
gamonaklisi SeiZleba dasaSvebi iyos mxolod da mxolod saerTaSoriso 
samarTliT gaTvaliswinebul SemTxvevebSi...“

40. kanoni # 927/1979 (Sesworebuli kanoniT # 1419/1984 da kanoniT # 
2910/2001) mTavari kanonmdeblobaa, romelic aRkveTs rasobriv an reli-
giur diskriminaciasTan dakavSirebul qmedebebsa an saqmianobebs.
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IV. Sesabamisi saerTaSoriso samarTali

41. evrokavSiris sabWos 2000 wlis 29 ivnisis direqtiva, romelic 
iTvaliswinebs adamianebis Tanaswori mopyrobis princips - miuxedavad 
maTi rasobrivi an eTnikuri warmomavlobisa - da sabWos 2000 wlis 27 
noembris direqtiva 2000/78/CE, romelic awesebs zogad CarCos Tanabari 
mopyrobisaTvis samuSaoze ayvanisa da dasaqmebisas, ambobs, Sesabamisad, 
me-8 da me-10 muxlebSi:

„1. wevrma saxelmwifoebma, maTi erovnuli samarTlebrivi sistemis Sesa-
bamisad, unda miiRon zomebi, romlebic aucilebelia Semdegis uzrunvel-
sayofad: roca adamiani Tavs daCagrulad grZnobs imis gamo, rom mis mi-
marT ar gamoiyenes Tanaswori mopyrobis principi, raTa mas sasamarTlos 
an sxva kompetenturi organos winaSe warmoedgina faqtebi, romlebiTac 
SeiZleba dadgindes, iyo Tu ara pirdapiri an iribi diskriminacia, maSin 
mopasuxe mxarem unda daamtkicos, rom Tanaswori mopyrobis principi ar 
darRveula.

2. 1-li punqti ar ukrZalavs wevr saxelmwifoebs mtkicebulebiTi samarT-
lis normebis SemoRebas, rac ufro xelsayrelia mosarCeleebisaTvis. 

3. 1-li punqti ar gamoiyeneba sisxlis samarTlis procesis mimarT.

...

5. wevrma saxelmwifoebma 1-li punqti unda gamoiyenon im samarTalwar-
moebisas, romelSic sasamarTlo an kompetenturi organoa valdebuli, ga-
moiZios saqmis faqtebi“.

samarTali 

I. konvenciis me-3 muxlis savaraudo darRveva

42. ganmcxadeblebi Ciodnen, rom dakavebisa da Semdgomi patimrobisas 
isini aRmoCndnen policiis sisastikis msxverplni, ramac maT miayena mZime 
fizikuri da fsiqikuri ziani da gautolda wamebas, araadamianur da/an 
Rirsebis Semlaxvel mopyrobas an dasjas. isini agreTve Ciodnen, rom sa-
berZneTis sagamoZiebo xelisuflebis organoebma ver Caatares SemTxvevis 
swrafi da efeqtiani oficialuri gamoZieba. isini amtkicebdnen, rom maT 
mimarT dairRva konvenciis me-3 muxli, romelic ambobs:

„aravin SeiZleba daeqvemdebaros wamebas, araadamianur an Rirsebis Se-
mlaxvel mopyrobas an dasjas“.
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a. mxareTa argumentebi

43. ganmcxadeblebma ganacxades, rom maT miiRes sxeulis seriozuli 
dazianeba policielTa xeliT, da rom SemTxvevis gamoZieba da Semdgomi 
samarTalwarmoeba iyo araefeqtiani, xarvezebiani da aradamarwmunebeli. 
isini xazs usvamdnen im faqts, rom mocemuli momentisaTvis iyvnen axal-
gazrdebi da mowyvladni. aseve, maT emuqrebodnen gamoZiebis procesSi. 
garkveulwilad, aman ganapiroba maTi gancxadebebi, TiTqosda ar surdaT, 
saCivari aReZraT policiis oficrebis winaaRmdeg.

44. mTavroba daeyrdno erovnuli sasamarTloebis daskvnebs da ga-
nacxada, rom ganmcxadebelTa pretenziebi sruliad usafuZvlo gaxldaT. 
zomieri dazianebebi iyo Sedegi Cxubisa, romelic gaimarTa maTi dakavebi-
sas. Tavad ganmcxadeblebma ki Tqves, rom policiis oficrebis qceva iyo 
samarTliani da maT ar surdaT, isini gasamarTlebulni enaxaT. SemTxve-
vis gamoZieba Catarda dauyovnebliv, damoukideblad da amomwuravad da, 
Sedegad, fuladi jarima daekisra b-n cikrikass. garda amisa, mas wauye-
nes sisxlis samarTlebrivi braldeba. ramdenime mowme da ganmcxadeblebi 
daikiTxnen sasamarTloSi. braldebulis gamarTlebis faqti gavlenas ar 
axdens gamoZiebis efeqtianobaze.

B. sasamarTlos Sefaseba

1. savaraudo arasaTanado mopyrobasTan dakavSirebiT 

45. rogorc araerTxel ganucxadebia sasamarTlos, me-3 muxli moica-
vs demokratiuli sazogadoebis fundamentur Rirebulebas. yvela rTul 
situaciaSic ki, rogoricaa brZola terorizmTan da organizebuli da-
naSauli, konvencia absoluturi mniSvnelobiT krZalavs wamebasa da ara-
adamianur an Rirsebis Semlaxvel mopyrobas an dasjas. gansxvavebiT kon-
venciis sxva muxlebisagan, aseve 1-li da me-4 muxlebisagan, me-3 muxli 
ar iTvaliswinebs gamonaklisebs da dauSveblad miiCnevs misgan gadaxve-
vas me-15 muxlis me-2 punqtis Sesabamisad, TviT sagangebo mdgomareobis 
drosac ki, roca safrTxe emuqreba xalxis sicocxles (ix. Selmouni v. Fran-
ce [GC], # 25803/94, § 95, ECHR 1999 V, da Assenov and Others v. Bulgaria 1998 
wlis 28 oqtombris gadawyvetileba, Reports of Judgments and Decisions 1998-
VIII, p. 3288, §93). konvencia absoluturi mniSvnelobiT krZalavs wamebasa 
da araadamianur an Rirsebis Semlaxvel mopyrobas an dasjas, miuxedavad 
msxverplis qcevisa (ix. Chahal v. the United Kingdom 1996 wlis 15 nombris 
gadawyvetileba, Reports 1996-V, p. 1855, § 79).

46. mtkicebulebaTa Sefasebisas sasamarTlom ixelmZRvanela  „goni-
vrul eWvs miRma“ mtkicebis standartiT (ix. Ireland v. the United Kingdom, 
1978 wlis 18 ianvris gadawyvetileba, Series A # 25, pp. 64-65, § 161). Tumca, 
amgvari mtkiceba SeiZleba gamomdinareobdes mxolod sakmarisad mtkice, 
cxadi da SeTanxmebuli daskvnebidan an, faqtebis msgavsad, utyuari wana-
mZRvrebidan. roca gansaxilveli SemTxveva mTlianad an bevrwilad eqceva 
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eqskluziurad xelisuflebis codnis farglebSi - rogorc im adamianebis 
SemTxvevaSi, romlebic imyofebodnen patimrobaSi maTi kontrolis qveS 
- warmoiSoba myari varaudi amgvari patimrobisas gaCenil dazianebaTa 
mimarT. rasakvirvelia, mtkicebis tvirTi ekisreba xelisuflebis orga-
noebs, romlebmac unda warmoadginon sakmarisi da damarwmunebeli gan-
marteba (Salman v. Turkey [GC], # 21986/93, § 100, ECHR 2000-VII).  

47. winamdebare saqmeSi ganmcxadeblebi Ciodnen, rom dakavebisa da Se-
mdgomi patimrobisas maT policia moepyro sastikad. aRiarebulia, rom 
policiis dawesebulebidan gamoSvebis dRes ganmcxadeblebs hqondaT da-
zianebebi. sasamarTlos precedentuli samarTlis Tanaxmad, „roca ada-
miani mihyavT policiis dawesebulebaSi janmrTeli, xolo iqidan gamos-
vlisas aRmoaCndeba dazianebebi, saxelmwifo valdebulia, warmoadginos 
damarwmunebeli ganmarteba dazianebaTa warmoSobis Sesaxeb, Tu ara da 
aSkarad dgeba konvenciis me-3 muxlis darRvevis sakiTxi (Aksoy v. Turkey, 
1996 wlis 18 dekembris gadawyvetileba, Reports 1996-VI, p. 2278, § 61).

48. sasamarTlo miiCnevs, rom winamdebare saqmeSi adgilobrivi xelisu-
flebis organoebma ver warmoadgines amgvari ganmartebebi. amasTan daka-
vSirebiT, igi aRniSnavs, rom patras samwevrianma saapelacio sasamarT-
lom, romelmac gaasamarTla policiis mxolod erTi oficeri, wardge-
nili sasamarTlo ganxilvaze, ganmcxadebelTa dazianebebi miawera maTi 
dakavebisas gamarTul Cxubs da miiCnia: „Tu ganmcxadeblebi marTlac 
scemes policiis oficrebma maTi dakavebisas, isini amis Sesaxeb etyod-
nen TavianT naTesavebs“; sasamarTlos azriT, daskvnebi odnavac ar aris 
damarwmunebeli, gansakuTrebiT imis gaTvaliswinebiT, rac SemTxvevis 
garSemo Catarebuli gamoZiebiT dadginda: patimrobisas ganmcxadeblebs 
moepyrnen „gansakuTrebuli sisastikiT“ da saberZneTis policiis ufros-
ma aRiara, rom ganmcxadeblebi patimrobisas scemes policiis oficrebma.

49. aqedan gamomdinare, Semdeg etapze ibadeba kiTxva, winamdebare sa-
qmeSi miRweulia Tu ara konvenciis me-3 muxlis darRvevis dasadgenad 
aucilebeli sisastikis minimaluri zRvari (ix. sxva gadawyvetilebebTan 
erTad, İlhan v. Turkey [GC], # 22277/93, § 84, ECHR 2000-VII). sasamarTlo kidev 
erTxel aRniSnavs, rom minimaluri zRvaris Sefaseba fardobiTia: igi da-
mokidebulia saqmis yvela garemoebaze - mopyrobis xangrZlivobaze, mis 
fizikur/fsiqikur Sedegebze, zogierT SemTxvevaSi, msxverplis sqesze, 
asaksa da janmrTelobaze (ix. sxva gadawyvetilebebTan erTad, Tekin v. Tur-
key, 1998 wlis 9 ivnisis gadawyvetileba, Reports 1998-IV, p. 1517, § 52). 

50. imis gansazRvrisas, dasja an mopyroba aris Tu ara „damamcire-
beli“ konvenciis me-3 muxlis mniSvnelobiT, sasamarTlo aseve gaiTva-
liswinebs faqts, miayenes Tu ara Seuracxyofa pirs da daamcires Tu ara 
igi, aseve, ramdenadac Sedegebic sainteresoa, gaiTvaliswinebs, imoqmeda 
Tu ara mis pirovnebaze me-3 muxlisaTvis Seusabamo gziT (magaliTad, ix. 
Raninen v. Finland, 1997 wlis 16 dekembris gadawyvetileba, Reports 1997-VIII, 
gv. 2821-22, § 55).

51. zemoT moyvanili garemoebebis gaTvaliswinebiT, sasamarTlo miiC-
nevs, rom ganmcxadebelTa mier policiis xelSi gancdil seriozul fi-
zikur zians, aseve SiSis, tkivilisa da damcirebis grZnobas, risi mizezic 
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iyo gansaxilveli mopyroba, unda gamoewvia ganmcxadebelTa sakmarisad 
sastiki dazianeba policiis qmedebaTa gamo, romelic unda daxasiaTdes 
rogorc araadamianuri da Rirsebis Semlaxveli mopyroba, konvenciis me-3 
muxlis mniSvnelobiT.

52. sasamarTlo askvnis, rom am TvalsazrisiT dairRva konvenciis me-3 
muxli.

2. gamoZiebis savaraudo araadekvaturobasTan dakavSirebiT

53. sasamarTlo kvlav imeorebs Semdegs: roca adamiani acxadebs da-
marwmunebel pretenzias, rom man policiis an saxelmwifos sxva moxe-
leTa mxridan ganicada mopyroba me-3 muxlis darRveviT, am muxlis 
debulebebi, wakiTxuli konvenciis 1-li muxlis konteqstSi - romelic 
saxelmwifos zogadad avaldebulebs, „TavianTi iurisdiqciis fargle-
bSi yvelasaTvis uzrunvelyon am konvenciaSi... gansazRvruli uflebebi 
da Tavisuflebebi“ -  moiTxovs efeqtian gamoZiebas. iseve, rogorc me-2 
muxlis safuZvelze Catarebuli gamoZiebisas, amgvarma gamoZiebamac unda 
SeZlos pasuxismgebel pirTa gamovlena da dasja. sxva SemTxvevaSi, wame-
bis, araadamianuri da Rirsebis Semlaxveli mopyrobisa da dasjis zogadi 
samarTlebrivi akrZalva, miuxedavad misi fundamenturi mniSvnelobisa, 
araefeqtiani iqneba praqtikaSi da, zogierT SemTxvevaSi, SesaZleblobas 
miscems saxelmwifo moxeleebs, faqtobrivi dausjelobiT, maT kontrol-
qveS myof pirTa  uflebebi daarRvion (ix. sxva gadawyvetilebebTan er-
Tad, Labita v. Italy [GC], # 26772/95, § 131, ECHR 2000-IV). 

54. winamdebare saqmesTan dakavSirebiT, sasamarTlo aRniSnavs, rom Se-
mTxvevis garSemo Catarebuli administraciuli mokvlevisasac da Semd-
gomi samarTalwarmoebisasac ramdenjerme aRiares, rom ganmcxadeblebs 
arasaTanadod moepyrnen dawesebulebaSi yofnisas. Tumca, arasaTanado 
mopyrobisaTvis arc erTi policiis oficeri arasodes dausjiaT, arc 
sisxlis samarTalwarmoebis Sedegad da arc policiis Sida disciplinuri 
procedurebis Sesabamisad. amasTan mimarTebiT, sasamarTlo aRniSnavs, rom 
b-n cikrikass 59 evroze naklebi odenobis jarima daakisres - ara sakuTriv 
misi mxridan ganmcxadeblebis mimarT arasaTanado mopyrobis gamo, aramed 
imitom, rom man ver SeZlo Tavidan aecilebina arasaTanado mopyroba mas-
ze daqvemdebarebul pirTa mxridan (ix. zemoT, 23-e punqti). garda amisa, 
sasamarTlo aRniSnavs, rom arc b-ni cikrikasi da arc b-ni avgerisi ar Ca-
mouSorebiaT samsaxurebrivi movaleobis SesrulebisaTvis, miuxedavad ad-
ministraciuli mokvlevis daskvnebSi mocemuli rekomendaciisa (ix. zemoT, 
20-22-e punqtebi). dabolos, erovnuli sasamarTlo daakmayofila im axsnam, 
rom Txeli tanisamosi gaxda am ukanasknelis dazianebis mizezi dakavebisas. 
amdenad, rogorc Cans, gamoZiebas ar warmoudgenia raime arsebiTi Sedegi 
da ganmcxadeblebma ver miiRes pasuxi maT saCivrebze.

55. am garemoebaTa konteqstSi, sasamarTlo iTvaliswinebs, rom ar Ca-
tarebula sakmarisad efeqtiani gamoZieba ganmcxadebelTa mxridan da-
marwmunebeli pretenziis (dawesebulebaSi yofnis dros maTi cema) gar-
Semo da adgens, rom am TvalsazrisiT, dairRva konvenciis  me-3 muxli.

bekosi da kutropulosi saberZneTis winaaRmdeg



70

II. konvenciis me-13 muxlis savaraudo darRveva

56. ganmcxadeblebi Ciodnen, rom maT ar hqondaT samarTlebrivi dac-
vis efeqtiani saSualeba konvenciis me-13 muxlis mniSvnelobiT, romelic 
ambobs:

„yvelas, visac daerRva am konvenciiT gaTvaliswinebuli uflebebi da Ta-
visuflebebi, unda hqondes samarTlebrivi dacvis efeqtiani saSualeba 
erovnuli xelisuflebis organoebisagan, Tundac es darRveva Caidinos 
pirma, romelic samsaxureobriv uflebamosilebas axorcielebda“

57. im wanamZRvrebis gaTvaliswinebiT, riTac sasamarTlom daadgina 
me-3 muxlis darRveva misi proceduruli aspeqtebis mimarT (ix. punqte-
bi 53 da 55), sasamarTlo miiCnevs, rom ar aris saWiro saCivris calke 
ganxilva konvenciis me-13 muxlis safuZvelze.

II. konvenciis me-14 muxlis savaraudo darRveva

58. ganmcxadeblebi Ciodnen, rom maT mimarT arasaTanado mopyroba, 
aseve, Semdgom SemTxvevis efeqtiani gamoZiebis xarvezebi, nawilobriv 
ganpirobebuli iyo maTi eTnikuri warmomavlobiT. isini Ciodnen kon-
venciis me-14 muxlis darRvevis gamo, romelic ambobs:

„am konvenciiT gaTvaliswinebuli uflebebiTa da TvisuflebebiT sargeblo-
ba uzrunvelyofilia yovelgvari diskriminaciis gareSe, ganurCevlad sqesis, 
rasis, kanis feris, enis, religiis, politikuri Tu sxva Sexedulebebis, ero-
vnuli Tu socialuri warmoSobis, mdgomareobis, dabadebisa Tu sxva niSnisa“.

A. mxareTa argumentebi

59. ganmcxadeblebma gaiazres, rom mtkicebulebaTa Sefasebisas sa-
samarTlom ixelmZRvanela „gonivrul eWvs miRma“ mtkicebis standartiT, 
magram aRniSnes is, rac sasamarTlom mkafiod ganmarta: ar unda gavigoT 
ise, rom es standarti TiTqosda moiTxovs sarwmunoobis iseT maRal xa-
risxs, rogorsac sisxlis samarTlis saqmis sasamarTlo ganxilvaze. isini 
daeTanxmnen, rom mtkicebis tvirTi mopasuxe mTavrobaze unda gadavides 
maSin, roca momCivanma prima facie wamoWra diskriminaciis saqme.

60. miubrundnen ra winamdebare saqmis faqtebs, ganmcxadeblebi Ciod-
nen, rom Tavad SemTxvevis tipi, policiis mxridan gamoyenebuli rasis-
tuli gamoTqmebi da erovnuli xelisuflebis organoebis gauTavebeli 
marcxi - upasuxos antiboSuri politikis sisastikes - cxadad gamokveTs 
rasobrivi motivaciiT Seuracxyofisa da upasuxismgeblobis sarwmuno 
SemTxvevebs. amasTan dakavSirebiT, ganmcxadeblebma kvlav gaimeores, rom 
policiis oficrebi aSkarad iyenebdnen rasistul enas da damamcireblad 
moixseniebdnen maT eTnikur warmoSobas. garda amisa, isini acxadebdnen, 
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rom diskriminaciuli Sinaarsis komentarebi, romlebsac policiis ofi-
crebi gaiZaxodnen maTi patimrobis ganmavlobaSi, unda davinaxoT siste-
maturi rasizmisa da mtruli damokidebulebis ufro farTo konteqstSi 
-  samarTaldamcveli organoebi saberZneTSi mudmivad ase eqcevian bo-
Sebs. es damokidebuleba farTodaa dokumentirebuli mTavrobaTaSorisi 
da adamianis uflebaTa organizaciebis mier.

61. mTavroba xazs usvams, rom sasamarTlo yovelTvis moiTxovda „mt-
kicebas safuZvlian eWvs miRma“ da winamdebare saqmeSi ar moiZebneboda 
aranairi samxili xelisuflebis organoebis mxridan rasistuli moti-
vaciiT Cadenili raime qmedebisa. maT mtkiced uaryves, rom ganmcxade-
blebs arasaTanadod moepyrnen; Tumca, Tundac CavTvaloT, rom policiis 
oficrebi iqceodnen Zaladobrivad, mTavroba darwmunebulia - amgvari 
qceva ganpirobebuli iyo ara rasistuli motivaciiT, aramed im faqtiT, 
rom ganmcxadeblebs adrec hqondaT Cadenili danaSauli.

62. garda amisa, mTavroba acxadebda, rom mis bolo angariSSi saberZ-
neTis Sesaxeb (ix. zemoT 36-e punqti) ECRI-m saberZneTis mTavrobis yura-
dReba miapyro boSaTa mdgomareobas, kerZod, gamokveTa diskriminaciis 
problemebi binadrobis, dasaqmebis, ganaTlebisa da sajaro samsaxurebis  
xelmisawvdomobis ganxriT. ECRI-m  aseve xazgasmiT aRniSna boSebisaTvis 
sasargeblo iniciativaTa xelisSemSleli faqtorebis daZlevis aucile-
bloba, magram miesalma im faqts, rom mTavrobam mniSvnelovani nabijebi 
gadadga saberZneTSi boSaTa sacxovrebeli pirobebis gasaumjobeseblad. 
mTavrobam xazi gausva, rom angariSSi ar aris aRniSnuli rame sxva tipis 
diskriminacia boSaTa mimarT, konvenciiT garantirebul uflebaTa darR-
vevis kuTxiT. dabolos, maT daadastures, rom saberZneTis konstitucia 
cxadad krZalavs rasobriv diskriminacias da aRniSnes, rom saxelmwifom 
axlaxan miiRo zomebi saberZneTis samarTlebriv sistemaSi evropuli Te-
mis antirasistuli direqtivebis (2000/43 da 2000/78) Sesatanad.

B. sasamarTlos Sefaseba

1. aris Tu ara saxelmwifo pasuxismgebeli Rirsebis Semlaxvel mopy-
robaze msxverplTa rasis an eTnikuri warmomavlobis safuZvelze?

63. diskriminacia aris adamianebisadmi sxvadasxvagvari mopyroba met-
naklebad msgavs viTarebaSi, miznisa da gonivruli dasabuTebis gareSe (ix. 
Willis v. the United Kingdom, # 36042/97, § 48, ECHR 2002 IV). rasobrivi Zalado-
ba adamianuri Rirsebis gansakuTrebuli Selaxvaa da, saxifaTo Sedegebis 
gamo, saWiroebs xelisuflebis organoebis mxridan sagangebo sifxizlesa da 
aqtiur reagirebas. am mizeziT, xelisuflebis organoebma unda gamoiyenon 
yvelanairi saSualeba rasizmisa da rasobrivi Zaladobis aRsakveTad, ama-
vdroulad, unda danergon sazogadoebis demokratiuli xedva, romelSic 
mravalferovneba aRiqmeba ara safrTxed, aramed simdidris wyarod (Nachova 
and Others v. Bulgaria [GC], # 43577/98 da 43579/98, § 145, 6 ivlisi, 2005). 

64. sasamarTlos winaSea ganmcxadebelTa saCivari me-14 muxlis darR-
vevasTan dakavSirebiT - rogorc es Camoyalibebulia - da igi valdebu-
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lia daadginos, iyo Tu ara rasizmi policiis oficerTa mxridan saeWvo 
qcevis mizezi, raTa daayenos konvenciis me-14 muxlis darRvevis sakiTxi, 
me-3 muxlTan erTad.

65. sasamarTlo imeorebs, rom mtkicebulebaTa Sefasebisas miRebu-
lia „gonivrul eWvs miRma“ mtkicebis standarti (ix. zemoT 47-e punqti); 
amasTan, es ar gamoricxavs imis SesaZleblobas, rom savaraudo diskri-
minaciis zogierT SemTxvevaSi, mopasuxe mTavrobas moeTxovos diskrimi-
naciis sadavo darRvevis gaqarwyleba, xolo Tu amas ver moaxerxeben, am 
safuZvelze dadgindes konvenciis me-14 muxlis darRveva. Tumca, roca 
ivaraudeba - rogorc mocemul SemTxvevaSi - rom Zaladobrivi qmedeba 
motivirebuli iyo rasobrivi stereotipiT, amgvari midgoma gamoiwvevs 
mopasuxe mTavrobisadmi moTxovnas - daamtkicos sagangebo gansakuTre-
buli midgomis ararseboba. mravali qveynis samarTlebriv sistemaSi po-
litikis an gadawyvetilebis diskriminaciuli bunebis dasadastureblad 
ar aris saWiro dasaqmebisas an momsaxurebis miwodebisas savaraudo dis-
kriminaciis ganzraxvis dadastureba. Znelia am midgomis misadageba sa-
qmesTan, romelSic Zaladobis aqti rasobrivad aris motivirebuli (ix. 
Nachova and Others v. Bulgaria, citirebulia zemoT, § 157). 

66. aqedan gamomdinare, ubrundeba ra winamdebare saqmis faqtobriv ga-
remoebebs, sasamarTlo miiCnevs: ramdenadac policiis oficerTa qceva gan-
mcxadebelTa patimrobisas imsaxurebs seriozul kritikas, amgvari qceva Ta-
visTavad ar aris sakmarisi safuZveli imis dasadgenad, rom ganmcxadebelTa 
mimarT policiis mopyroba ganpirobebuli iyo rasobrivi motivaciiT. garda 
amisa, ramdenadac ganmcxadeblebi eyrdnobodnen zogad informacias saberZ-
neTSi boSaTa Seuracxyofaze policiis mxridan, sasamarTlos ar SeuZlia 
daiviwyos is faqti, rom misi erTaderTi sawuxaria daadginos - mocemul 
saqmeSi iyo Tu ara ganmcxadebelTa mimarT mopyroba rasizmiT motivirebu-
li (ix. zemoT moyvanili saqme Nachova and Others v. Bulgaria, § 155). dabolos, 
sasamarTlo ar fiqrobs, rom xelisuflebis organoTa marcxi, efeqtianad 
gamoeZiebina SemTxvevis savaraudo rasistuli motivi, gamoiwvevs mtkicebis 
tvirTis gadacemas mopasuxe mTavrobisaTvis - me-14 muxlis savaraudo da-
rRvevasTan dakavSirebiT, konvenciis me-3 muxlis arsebiT aspeqtebTan er-
Tad. icaven Tu ara xelisuflebis organoebi maT procedurul valdebule-
bebs, damoukidebeli sakiTxia, romelsac sasamarTlo miubrundeba qvemoT 
(ix. zemoxsenebuli saqme Nachova and Others v. Bulgaria, § 157).

67. jamSi, Seafasa ra yvela Sesabamisi elementi, sasamarTlo  ar miiC-
nevs, rom gonivrul eWvs miRma dadginda, TiTqos rasistulma midgomam 
garkveuli roli iTamaSa policiis mxridan ganmcxadebelTa mopyrobaSi.

68. Sesabamisad, igi adgens, rom konvenciis me-14 muxli, me-3 muxlis 
arsebiT aspeqtTan kavSirSi, ar darRveula.

2. Seasrula Tu ara mopasuxe saxelmwifom SesaZlo rasistuli motiva-
ciis gamoZiebis valdebuleba?

69. sasamarTlo miiCnevs, rom Zaladobrivi SemTxvevebis gamoZiebisas 
saxelmwifo xelisuflebis organoebi damatebiT valdebulni arian, gadad-
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gan yvela SesaZlo gonivruli nabiji nebismieri rasistuli motivis gamo-
savlenad da daadginon, TamaSobda Tu ara raime rols momxdarSi eTnikuri 
siZulvili an stereotipebi. aRiarebulia, rom rasobrivi motivaciis dad-
gena xSirad gansakuTrebiT rTulia praqtikaSi. mopasuxe saxelmwifos val-
debuleba, gamoiZios Zaladobrivi aqtis SesaZlo rasistuli motivebi, ar 
aris absoluturi, aramed gulisxmobs SesaZleblobebis maqsimalurad gamo-
yenebas. xelisuflebis organoebma unda gaakeTon rac gonivrulia - gare-
moebaTa Soris Seagrovon da daicvan mtkicebulebebi, gamoiyenon simarTlis 
gamovlenis yvela praqtikuli saSualeba da gamoitanon srulyofilad da-
sabuTebuli, miukerZoebeli da obieqturi gadawyvetilebebi, saeWvo faqte-
bis ugulebelyofis gareSe, romlebic, SesaZloa, miuTiTebdnen rasobrivi 
motiviT warmoSobil Zaladobaze (ix. mutatis mutandis, Nachova and Others v. 
Bulgaria, # 43577/98 da 43579/98, §§ 158-59, 26 Tebervali, 2004).

70. garda amisa, sasamarTlo miiCnevs, rom xelisuflebis organoebis 
valdebuleba, gamoiZion SesaZlo kavSirebis arseboba rasistul damoki-
debulebasa da Zaladobis aqts Soris, maTi proceduruli valdebulebis 
nawilia, romelsac akisrebs konvenciis me-3 muxli, magram igi aseve Sei-
Zleba davinaxoT konvenciis me-14 muxliT dakisrebul valdebulebaTa 
Soris, romelic uzrunvelyofs me-3 muxlSi Cadebuli fundamenturi Ri-
rebulebis dacvas diskriminaciis gareSe. am ori muxlis urTierTqmede-
bis wyalobiT, imgvari sakiTxebi, rogoric mocemulia winamdebare saqme-
Si, SeiZleba ganvixiloT mxolod erT-erTi debulebis safuZvelze, ise, 
rom meore debuleba calke gansaxilvel sakiTxs ar wamowevdes, an orive 
muxlis safuZvelze. es sakiTxi unda gadawydes TiToeul saqmeze indivi-
dualurad, faqtebis mixedviT da darRvevebis bunebidan gamomdinare (ix. 
mutatis mutandis, zemoxsenebuli saqme Nachova and Others v. Bulgaria [GC], § 161).

71. winamdebare saqmeSi sasamarTlom ukve daadgina, rom saberZneTis 
mTavrobam konvenciis me-3 muxli daarRvia, radgan ar Caatara SemTxvevis 
efeqtiani gamoZieba. igi miiCnevs, rom calke unda ganixilos saCivari, 
romelic Seexeba SesaZlo mizez-Sedegobrivi kavSiris gamouZieblobas 
savaraudo rasistul damokidebulebasa da policiis xelSi ganmcxade-
belTa Seuracxyofas Soris. 

72. xelisuflebis organoebi, romlebic iZiebdnen ganmcxadebelTa mi-
marT SesaZlo arasaTanado mopyrobas, flobdnen pirveli ganmcxadeblis 
werilobiT Cvenebas, sadac aRiniSneboda, rom isini gaxdnen seriozuli 
Tavdasxmis msxverplni da, garda amisa, arasaTanado mopyrobaze pasuxis-
mgebeli policielisagan miiRes rasistuli xasiaTis Seuracxyofa. amas-
Tan, maT hqondaT saberZneTis helsinkis monitorisa da saberZneTis um-
ciresobaTa uflebebis jgufis erToblivi Ria werili, sadac es ukanas-
knelni aprotestebdnen ganmcxadebelTa mimarT arasaTanado mopyrobas 
da aZlevdnen aseT kvalifikacias  - saberZneTis policiis mier boSaTa 
mimarT gamovlenili sisastike - da ixseniebdnen 30-mde zepir Cvenebas 
boSaTa Temis warmomadgenelTa mimarT arasaaTanado mopyrobis msgavsi 
SemTxvevebis Sesaxeb. werili mTavrdeboda mowodebiT, rom qveyanaSi po-
liciis yvela ganyofilebisaTvis miecaT zusti da detaluri miTiTebebi 
boSebis mimarT mopyrobasTan dakavSirebiT (ix. zemoT me-17 punqti).
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73. sasamarTlo miiCnevs, rom es gancxadebebi, romlebsac axlavs 
saerTaSoriso organizaciaTa angariSebi saberZneTSi policiis mxridan 
boSebisa da sxva msgavsi jgufebis mimarT savaraudo diskriminaciaze, 
fizikuri Seuracxyofisa da gadametebuli Zalis gamoyenebis CaTvliT, 
saWiroebs Semowmebas. sasamarTlos azriT, Tu mtkicebulebebi aCvenebs 
sityvier rasistul Seuracxyofas samarTaldamcveli moxeleebis mxri-
dan, amasTanave, savaraudo arasaTanado mopyrobas patimrobaSi myofi 
piris mimarT -  eTnikuri an sxva umciresobidan - yvela faqti unda Se-
mowmdes yovelmxriv, raTa gamovlindes nebismieri rasobrivi motivi (ix. 
mutatis mutandis, zemoxsenebuli saqme Nachova and Others v. Bulgaria [GC], § 164).

74. winamdebare saqmeSi ar arsebobs aranairi mtkicebuleba, rom xe-
lisuflebis organoebma Caatares gansaxilveli sakiTxis raime tipis 
mokvleva, miuxedavad sarwmuno informaciisa Zaladobis Sesaxeb, romel-
sac, savaraudod, rasobrivi motivacia hqonda. kerZod, araferi gauke-
TebiaT, raTa SeemowmebinaT pirveli ganmcxadeblis gancxadebebi - rom 
maT miayenes sityvieri Seuracxyofa - an Ria werilSi moxseniebuli sxva 
msgavsi SemTxvevebi boSaTa mimarT arasaTanado mopyrobis Sesaxeb. Cans, 
arc aranairi mokvleva CautarebiaT, yofila Tu ara b-ni cikrikasi adre 
msgavs SemTxvevebSi CarTuli an odesme daudanaSaulebiaT Tu ara igi an-
tiboSuri damokidebulebis gamovlenaSi. garda amisa, arc imiT daintere-
sebulan, odesme CautarebiaT Tu ara raime gamoZieba, rogor asruleben 
TavianT movaleobebs mesolongis policiis ganyofilebis sxva oficre-
bi, roca saqme aqvT eTnikur umciresobaTa jgufebTan. metic, sasamarT-
lo SeniSnavs, rom saberZneTis helsinkis monitorma saqmis sasamarTlo 
ganxilvaze warmoadgina mtkicebuleba ganmcxadeblis saqmeze da SemTx-
vevis SesaZlo rasobriv motivs SeuZlebelia ar miepyro sasamarTlos 
yuradReba, magram, miuxedavad amisa, gansakuTrebuli yuradReba ar miu-
qceviaT am aspeqtisaTvis -  sasamarTlom es saqme iseve ganixila, rogorc 
ganixilavda nebismier sxvas, rasobrivi obertonebis gareSe. 

75. amdenad, sasamarTlo adgens, rom xelisuflebis organoebma ver 
Seasrules konvenciis me-14 muxliT - me-3 muxlTan erTobliobaSi -  da-
kisrebuli movaleoba, gadaedgaT yvela SesaZlo nabiji imis gamosaZie-
blad, hqonda Tu ara raime roli diskriminacias am SemTxvevaSi. aqedan 
gamomdinare, dairRva konvenciis me-14 muxlis - me-3 muxlTan erToblio-
baSi - proceduruli mxare.

III. konvenciis 41-e muxlis gamoyeneba

76. konvenciis 41-e muxlis Tanaxmad:

„Tu sasamarTlo daadgens, rom dairRva konvencia da misi oqmebi, xolo Sesa-
bamisi maRali xelSemkvreli mxaris Sidasaxelmwifoebrivi samarTali darR-
vevis mxolod nawilobrivi gamosworebis SesaZleblobas iZleva, saWiroebis 
SemTxvevaSi, sasamarTlo dazaralebul mxares samarTlian dakmayofilebas 
miakuTvnebs“.
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A. ziani

1. materialuri ziani

77. pirveli ganmcxadebeli moiTxovda 4,540,80 evros (evro) SemTxve-
vidan 12 Tvis ganmavlobaSi Semosavlis dakargvis sanacvlod. meore gan-
mcxadebeli moiTxovda 2,250 evros SemTxvevidan 6 Tvis manZilze Semo-
savlis dakargvis sanacvlod. garda amisa, maT ganacxades, rom miRebuli 
dazianebebis gamo veRar SeZles manamdeli saqmianobis gagrZeleba.

78. mTavrobam ganacxada, rom ganmcxadeblebma saTanadod ver daas-
abuTes materialuri ziani da maTi pretenzia amasTan dakavSirebiT sa-
samarTlos ar unda mieRo.

79. sasamarTlo SeniSnavs, rom pretenzia materialuri zianis Sesaxeb 
ukavSirdeba Semosavlis dakargvas, rac mohyva SemTxvevas momdevno 12 
da 6 Tvis ganmavlobaSi - Sesabamisad, TiToeulis SemTxvevaSi. Tumca, 
sasamarTlo akvirdeba, rom ganmcxadeblebs ar warmoudgeniaT danakar-
gis damadasturebeli detalebi, rac iTvleba spekulaciad. am mizeziT, 
sasamarTlo amisaTvis arafers akuTvnebs.

2. aramaterialuri ziani

80. TiToeulma ganmcxadebelma moiTxova 20,000 evro - SiSis, tkivili-
sa da im dazianebebis sanacvlod, rac maT miiRes.

81. mTavroba amtkicebda, rom nebismieri sazRauri aramaterialuri zia-
nisaTvis ar unda aRematebodes 10,000 evros TiToeul ganmcxadebelze.

82. sasamarTlo miiCnevs, rom ganmcxadeblebma ueWvelad miiRes ara-
materialuri ziani, risi kompensirebac SeuZlebelia mxolod darRve-
vebis dadgeniT. iTvaliswinebs ra saqmis gansakuTrebul garemoebebs da 
eyrdnoba samarTlianobis princips, sasamarTlo TiToeul ganmcxadebels 
akuTvnebs 10,000 evros, plus nebismieri saxis gadasaxadi, riTac es Tanxa 
SeiZleba daibegros.

C. xarjebi da danaxarjebi

83. ganmcxadeblebs ar wamouyenebiaT moTxovna xarjebisa da danaxar-
jebis gamo.

D. sauravi

84. sasamarTlo Sesaferisad miiCnevs, rom sauravi ganisazRvros evro-
pis centraluri bankis mier dadgenili minimaluri nixriT, rasac unda 
daematos Tanxis sami procenti. 
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xsenebuli mizezebidan gamomdinare, sasamarTlo 
erTxmad
1. adgens, rom dairRva konvenciis me-3 muxli ganmcxadebelTa mimarT po-

liciis mxridan mopyrobis TvalsazrisiT;

2. adgens, rom dairRva konvenciis me-3 muxli - imis gamo, rom xelisuflebis 
organoebma ver Caatares SemTxvevis efeqtiani gamoZieba;

3. adgens, rom ar aris saWiro saCivris calke ganxilva konvenciis me-13 
muxlis mixedviT;

4. adgens, rom ar darRveula konvenciis me-14 muxli me-3 muxlTan erTo-
bliobaSi, im pretenziebTan mimarTebiT, romelTa Tanaxmadac, policiis 
mxridan ganmcxadebelTa mopyrobas rasobrivi motivacia edo safuZvlad;

5. adgens, rom dairRva konvenciis me-14 muxli me-3 muxlTan erTobliobaSi, 
imis gamo, rom xelisuflebis organoebma ar gamoiZies SemTxvevis SesaZlo  
rasobrivi motivacia;

6. adgens: 

(a) mopasuxe saxelmwifo valdebulia, TiToeul ganmcxadebels gadauxa-
dos10,000 evro (aTi aTasi evro) aramaterialuri zianis sanacvlod 
- sami Tvis ganmavlobaSi im dRidan, roca gadawyvetileba gaxdeba 
saboloo konvenciis 44-e muxlis me-2 punqtis Tanaxmad, plus ne-
bismieri saxis gadasaxadi, romliTac SeiZleba daibegros es Tanxa;

(b) zemoxsenebuli samTviani vadis gasvlis Semdeg, gadaxdis dRemde, 
aRniSnul Tanxas daemateba sauravi im moculobiT, rac utoldeba 
evropuli bankis sesxisaTvis gankuTvnil minimalur procents, ro-
melsac unda daematos samprocentiani ganakveTi;

7. uaryofs ganmcxadeblis moTxovnis danarCen nawils samarTlian dakmayo-
filebasTan dakavSirebiT.

 Sesrulebulia inglisur enaze da gacxadebulia werilobiT  2005 wlis 13 
dekembers, sasamarTlos reglamentis 77-e muxlis me-2 da me-3 punqtebis 
Sesabamisad.

maikl o’boili  nikolas braca
registratori  prezidenti
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konvenciis 45-e muxlis me-2 punqtisa da reglamentis 74-e muxlis me-2 
punqtis Sesabamisad, am gadawyvetilebas daerTo gansxvavebuli mosazrebebi:

(a) ser nikolas bracas azri
(b) b-n kasadevalis gansxvavebuli azri
n.b.
m.o.b.

mosamarTle ser nikolas bracas gansxvavebuli azri

veTanxmebi palatis daskvnebsa da dasabuTebas, garda imisa, rom gadawyve-
tilebis 65-e punqtTan dakavSirebiT maqvs igive eWvi, rac naCovas saqmeze sa-
samarTlo gadawyvetilebis 157-e punqtis Sesaxeb (Nachova and Others v. Bulgaria 
[GC], #43577/98 da 43579/98), Tavad naCovas saqmezec rom gamovxate.

miuxedavad imisa, rom winamdebare saqmis Sedegze es gavlenas ar moax-
dens - yovel SemTxvevaSi, imaze metad, vidre es moxda naCovas saqme-
Si - vrCebi imave azrze: punqti zedmetad zogadadaa Camoyalibebuli, 
roca varaudobs, rom iSviaTad - Tu ara arasodes - iqneba mizanSewonili, 
mTavrobis winaSe arsebuli mtkicebulebebTan dakavSirebuli sirTulis 
gamo, mTavrobas gadaeces mtkicebis tvirTi imaze, rom konvenciis dama-
rRveveli konkretuli qmedeba (winamdebare saqmeSi - me-3 muxli, naCovas 
saqmeSi - me-2 muxli) ar iyo rasobrivad motivirebuli. rogorc Tavad 
naCovas saqmeSi, mimaCnia, rom advilad SeiZleba iseT garemoebaTa war-
modgena, roca samarTliani iqneba, mTavrobas moeTxovos imis damtkiceba, 
rom TavisuflebaaRkveTili piris eTnikuri warmomavloba ar iyo mate-
rialuri faqtori mis mimarT arasaTanado mopyrobisas, rac ganaxorcie-
les saxelmwifo moxeleebma.   

kasadevalis gansxvavebuli azri (Targmani)

1. xma miveci - Tumca, arc mTlad darwmunebiT - im daskvnas, rom ar da-
rRveula konvenciis me-14 muxli, me-3 muxlTan erTobliobaSi, ganmcxade-
blis pretenziasTan mimarTebiT - rom policiis mxridan misdami mopyrobas 
hqonda rasobrivi motivacia (operatiuli debulebebis me-4 punqti). Cemi 
xma ganapiroba didi palatisadmi solidarobisa da Tanxvedris saWiroebam 
saqmeze Nachova v. Bulgari, romelSic wamoWrilia winamdebare saqmis identu-
ri sakiTxi, kerZod, usafrToxebis Zalebis warmomadgenelTa qcevaSi ra-
sobrivi motivebis arseboba. mxars vuWer mosazrebas, romelic zogierT 
Cems kolegasTan erTad gamovxate erTobliv gansxvavebul mosazrebaSi. es 
gansxvavebuli mosazreba erTvis gadawyvetilebas naCovas saqmeze.

2. ramdenadac sasamarTlom (winamdebare saqmeSic) daadgina, rom me-3 
muxli ormxrivad dairRva arsebiTi da proceduruli TvalsazrisiT, 
Cemi azriT, sakmarisi unda yofiliyo imisaTvis, rom sasamarTlos daed-
gina me-14 muxlis darRvevac, Tuki saCivars globalurad miudgeboda, 
nacvlad problemis minimalizaciisa me-3 muxlis mxolod proceduruli 
aspeqtebis wamoweviT.
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3. seriozuli, zusti da gamamyarebeli wanamZRvrebi, gamomdinare 
saqmis masalebidan, „xelisuflebis organoebis xelT arsebul sarwmu-
no informaciasTan erTad, savaraudo Zaladobis rasobrivi motivaciis 
Sesaxeb...“ (gadawyvetilebis 74-e punqti) da 1998 wlis 11 maisiT daTari-
Rebuli, saberZneTis helsinkis monitorisa da saberZneTis umciresobaTa 
uflebebis jgufis erToblivi Ria werili sazogadoebrivi wesrigis sa-
ministrosadmi (gadawyvetilebis me-17 punqti), adasturebs daskvnas, rom 
dairRva konvenciis me-14 muxli, me-3 muxlTan erTobliobaSi, da ar aris 
saWiro, gancalkevdes arsebiTi da proceduruli aspeqtebi.
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pirveli seqcia

denis vasilevi ruseTis winaaRmdeg

(ganacxadi # 32704/04)

gadawyvetileba

2009 wlis 17 dekemberi 

saboloo versia

17/03/2010

gadawyvetileba saboloo gaxdeba konvenciis 44-e muxlis me-2 punqtis Se-
sabamisad. is SeiZleba daeqvemdebaros redaqciul gadasinjvas.
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saqmeze denis vasilevi ruseTis winaaRmdeg

adamianis uflebaTa evropuli sasamarTlos palatam (pirveli seq-
cia) Semdegi SemadgenlobiT:

xristos rozakisi, Tavmjdomare,
nina vajiCi,
anatoli kovleri,
elizabet Staineri,
din Spilmani,
jorjo malinverni,
jorj nikolau, mosamarTleebi,
da
soren nilseni, seqciis registratori,
moiTaTbira daxurul kars miRma 2009 wlis 26 noembers,
da amave dRes gamoitana winamdebare gadawyvetileba:
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procedura

1. saqmes safuZlvad daedo ganacxadi # 32704/04, romelic 2004 wlis 
23 ivliss ruseTis federaciis winaaRmdeg sasamarTloSi Seitana ruseTis 
moqalaqem, b-nma denis vladimeris Ze vasilevma (SemdgomSi „ganmcxadebe-
li“), adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis konvenciis 
(SemdgomSi „konvenciis“) 34-e muxlis Sesabamisad. 

2. ganmcxadebels sasamarTloSi warmomadgenlobisTvis samarTlebrivi 
daxmareba mieniWa da mis interesebs warmoadgenda q-ni m. voskobitova, 
moskovis praqtikosi advokati. ruseTis mTavrobas (SemdgomSi „mTavro-
ba“) warmoadgenda b-ni p. laptevi, ruseTis federaciis yofili warmomad-
geneli adamianis uflebaTa evropul sasamarTloSi.

3. kerZod, ganmcxadebeli Cioda, rom masze Tavdasxma ar gamoiZies 
jerovnad, rom is gaxda arasaTanado mopyrobis msxverpli policiis ofi-
crebisa da samedicino personalis mxridan - rac aseve ar gamoiZies - da 
rom is ar aRiares samoqalaqo mxared sisxlis samarTalwarmoebaSi.

4. 2006 wlis 4 aprils pirveli seqciis prezidentma gadawyvita, ec-
nobebina mTavrobisaTvis ganacxadis Setanis Sesaxeb. aseve gadawyda, rom 
sasamarTlo erTdroulad imsjelebda ganacxadis dasaSvebobasa da arse-
biT maxareebze (konvenciis 29-e muxlis me-3 punqti).

5. mTavrobam gaaprotesta ganacxadis arsebiTi mxareebisa da dasaSve-
bobis erToblivi ganxilva. sasamarTlom ganixila mTavrobis protesti 
da uaryo igi. mxareebTan konsultaciis Semdeg sasamarTlom gadawyvita, 
rom ar iyo saqmeze mosmenis gamarTvis aucilebloba (reglamentis 59-e 
muxlis me-3 punqti in fine).

faqtebi

I. saqmis garemoebebi

6. ganmcxadebeli daibada 1983 wels da cxovrobs moskovSi.

A. Tavdasxma ganmcxadebelze da misi mkurnaloba

1. Tavdasxma ganmcxadebelze da misi megobari

7. 2001 wlis 29 ivniss ganmcxadebeli da misi skolis megobari b-ni N. 
erTad atarebdnen saRamos. daaxloebiT 23:30 sT-ze isini wavidnen b-ni N.-
is saxlSi, radgan b-ni N. diabetiT iyo avad da sWirdeboda insulinis in-
eqciis gakeTeba. amis Semdeg isini taqsiT wavidnen ganmcxadeblis binisken.
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8. maT Tavs daesxnen, roca fexiT midiodnen Serbakovskaias quCaze, # 
16/18 saxlTan axlos, moskovis aRmosavleTis administraciul olqSi. Ta-
vdamsxmelma dauZaxa uknidan da, sanam mobrundebodnen, orives mZimed Cas-
cxo TavSi, ris Semdegac goneba dakarges da daecnen miwaze. maT mohpares 
mniSvnelovani odenobis Tanxa, oqros samajuri da mobiluri telefoni.

9. mezoblebma darekes „sokolinaia goras“ policiis ganyofilebaSi. 
2001 wlis 30 ivniss, 12:40 sT-ze SemTxvevis adgilas movidnen policiele-
bi, b-ni Jarovi da b-ni volkovi. isini muSaobdnen moskovis aRmosavleTis 
administraciuli olqis policiis me-2 batalionSi da maTi mTavari fun-
qcia iyo biznesisa da kerZo sakuTrebis usafrTxoebis uzrunvelyofa 
komerciuli kontraqtebis safuZvelze. amas garda, isini moqmedebdnen, 
rogorc patrulis TanamSromlebi olqSi.

10. TavianTi Cvenebis Tanaxmad, maT gzaze dainaxes ori axalgazrda, 
romlebic egonaT nasvamebi. erTi maTgani ijda, meore ki jer kidev iwva. 
iqve Canda narwyevi. policielma ganacxada, rom man viTarebis Sesaxeb 
moaxsena „sokolinaia goras“ policiis ganyofilebis TanamSromels da 
uTxra, rom saWiro iyo saswrafo daxmarebis an gamosafxizlebeli sam-
saxuris gamoZaxeba.

11. amis Semdeg policielma gadaaTria ugonod myofi ganmcxadebeli 
da misi megobari gzidan #16/18 saxlis ezoSi. mTavrobis gancxadebiT, 
policielma ganmcxadebeli da N. datova balaxis gazonze; ganmcxadebe-
li ki Cioda, rom isini daawvines „svel nagavze“. amave dros arasauwyebo 
dacvis ganyofilebis morigem (дежурный по отделу вневедомственной охраны) 
acnoba policiis TanamSromlebs, rom Semosulia signali da saWiroa misi 
Semowmeba. es ambavi acnobes TanamSromels policiis ganyofilebaSi da 
datoves SemTxvevis adgili.

12. daaxloebiT 19:00 saaTisTvis meezoveebma q-nma E.-m da b-nma B.-m 
SeniSnes ori axalgazrda kaci, davardnili nagvis urnebidan sam-oTx me-
trSi, da scades maTi wamoyeneba. Tumca, orive ugonod iyo, erTi ki, muqi 
feris TmebiT (b-ni N.), burdRunebda gaugebrad. maT daurekes saswrafo 
daxmarebas.

13. 20:00 saaTze movida eqimi P. pirveli saswrafo daxmarebis manqa-
niT. ori msxverplis danaxvaze gamoiZaxa meore manqana da miadga b-n N.-s, 
romelsac marcxena loyaze hqonda Wriloba da hematoma. roca b-ni N. 
gonze movida, eqimi P. daexmara manqanaSi asvlaSi da waiyvana moskovis #1 
saavadmyofoSi.

14. amasobaSi eqimi CH. movida saswrafo daxmarebis meore manqaniT, 
jer kidev ugonod myofi ganmcxadebeli gadaawvina manqanaSi da waiyvana 
moskovis # 33 saavadmyofoSi.

2. mkurnaloba # 33 saavadmyofoSi

15. 21:05 saaTze, saavadmyofoSi misvlisas, ganmcxadebels daudgines 
alkoholuri intoqsikacia. aRniSnes dazianebebi da Wrilobebi majasa da 
Sublze. 2 saaTis Semdeg igi gasinja neiroqirurgma.

16. 2001 wlis 1 ivlisis 05:00 saaTamde ganmcxadebeli jer kidev ugo-
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nod iyo da iwva sakaceze, Cacmuli, saavadmyofos derefanSi.
17. 06:30 saaTze mas gaukeTes saswrafo qirurgiuli operacia - Tavis 

qalis ormxrivi trepanacia.
18. 2001 wlis 8 ivliss ganmcxadeblis dedam moiwvia kerZo eqimi misi 

vaJis gasasinjad. eqimma gansazRvra, rom ganmcxadeblis mdgomareoba si-
cocxlisaTvis saSiSi iyo. saswrafo daxmarebis manqanam komaSi myofi gan-
mcxadebeli gadaiyvana moskovis burdenkos samxedro hospitalSi.

3. mkurnaloba burdenkos hospitalSi da janmrTelobis nawilobrivi 
gaumjobeseba

19. 2001 wlis 9 ivlisidan 27 ivlisamde ganmcxadebeli iyo komaSi. 2001 
wlis 25 ivliss mas gaukeTes traqeotomia (traqeaSi xelovnuri sasunTqi 
gzis Seqmna qirurgiuli gziT) da Caudges kanula.

20. komidan gamosvlis Semdeg igi gadaiyvanes neiroqirurgiis ganyofi-
lebaSi, sadac imyofeboda 10 agvistomde krtikul mdgomareobaSi.

21. kanulas amoRebamde, 2001 wlis oqtomberSi, da Semdeg 2002 wlis 
dekemberSi ganmcxadebelma gaikeTa ramdenime operacia Tavis qalis os-
teomielitis gamo.

22. 2001 wlis 1 oqtombers samedicino komisiam ganmcxadebeli cno 
meore kategoriis invalidad.

23. 2002 wels ganmcxadebels ganuviTarda posttravmuli konvulsiu-
ri aSliloba. 2003 wlis 13 ivniss mas hqonda Seteva da goneba dakarga. 
igi gadaiyvanes burdenkos hospitalSi da gaukeTes operacia Tavis qalis 
Cirqovani abscesis gamo.

B. gamoZieba da samarTalwarmoeba

1. gamoZieba Tavdasxmis faqtze (saqme # 073041)

24. 2001 wlis 30 ivnissa da 1 ivliss „sokolinaia goras“ policiis ganyo-
filebam # 1 da 33 saavadmyofoebidan miiRo samedicino daskvnebi ganmcxa-
deblisa da b-ni N.-is sxeulis dazianebaTa Sesaxeb. policiis ganyofile-
baSi mokvlevebis ganyofilebis xelmZRvanelma sTxova operatiul muSaks, 
b-n ermakovs, Seemowmebina angariSebi. Sedegad, Sida mokvlevam (ix. qvemoT) 
gamoavlina, rom b-nma ermakovma ar miiRo aranairi zoma danaSaulis scenis 
Sesamowmeblad, mowmeTa gamosavlenad an msxverplTa dasakiTxad.

25. 2001 wlis 6 ivliss b-nma ermakovma masalebi gadaugzavna sagamoZie-
bo departaments, sadac saqme daaweres operatiul muSaks b-n abdriaevs. 
am ukanasknelma masalebTan dakavSirebiT ar miiRo aranairi proceduru-
li gadawyvetileba 2001 wlis 17 ivlisamde.

26. 2001 wlis 18 ivliss „sokolinaia goras“ policiis ganyofilebis 
ufrosma Caatara Sida mokvleva, romelmac gamoavlina, rom mokvlevis 
angariSebTan dakavSirebiT araferi iyo gakeTebuli. orive -  b-ni er-
makovic da b-ni abdriaevic - dasajes. imave dRes danaSaulis adgili Sea-
mowmes pirvelad. 2001 wlis 20 ivliss daiwyo sisxlis samarTalwarmoeba 
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ganmcxadebelsa da b-n N.-ze Tavdasxmis gamo.
27. 2001 wlis 20 seqtembers b-nma drozdovma gamoitana gadawyvetile-

ba, rom Seewyvita sisxlis samarTalwarmoeba, radgan damnaSavis amocnoba 
ar moxerxda. gadawyvetilebaSi mtkicebulebebis saxiT ido mxolod po-
liciis oficrebis, volkovisa da Jarovis, saswrafo daxmarebis eqimisa 
da b-n N.-is Cvenebebi.  

28. 2001 wlis 16 oqtombers gamomZiebelma b-nma salomkinma gadawyvita, 
xelaxla daewyo gamoZieba.

29. mogvianebiT, 2001 wlis 29 oqtombers, centralur federalur 
regionSi prezidentis rwmunebulis moadgilem miswera ganmcxadeblis 
dedas, rom Sinagan saqmeTa saministros Sinagani usafrTxoebis depar-
tamentma ganixila misi saCivari gaxangrZlivebul samarTalwarmoebasTan 
dakavSirebiT. man daadgina, rom mokvleva ar Catarda saTanado doneze, 
aravin misula danaSaulis adgilas, ar Seumowmebia is da ar gadadgmula 
sxva sagamoZiebo nabijebi. operatiulma muSakebma, b-nma ermakovma da b-
nma abramovma, miiRes gafrTxileba.

30. 2001 wlis 16 noembers, 2012 wlis 6 ianvars, 19 aprils, 13 ivnissa da 
15 agvistos gamosces gadawyvetileba samarTalwarmoebis Sewyvetis Tao-
baze, radgan ver moxerxda moZaladis gamovlena. zedamxedvelma proku-
rorebma uaryves es gadawyvetileba da daavales gamomZieblebs, mieRoT 
damatebiTi sagamoZiebio zomebi, rogoricaa mezobeli saxlebis darajTa 
dakiTxva, kafe „koronaSi“ Ramis darajis dakiTxva da moparuli mobilu-
ri telefonis zarebis Semowmeba.

31. 2003 wlis 12 seqtembers saqme gadaeca moskovis saqalaqo policiis 
mTavar sagamoZiebo departaments.

32. mogvianebiT, 2004 wlis 27 Tebervals, Sinagan saqmeTa saministros 
sagamoZiebo komitetma ganacxada, rom gamoZieba saqmeebisa - # 73041 da 
1056 (ix. qvemoT) - Catarda arasaTanadod da aRniSna:

„amdenad, dadginda, rom sawyis etapze saqmis # 73041 gamoZieba Catarda 
dabal profesiul doneze da sisxlis samarTlis procesis wesebis darR-
veviT. samarTalwarmoeba bevrjer Sewyvites udrood im motiviT, rom ver 
gamoavlines pasuxismgebeli piri. moskovis aRmosavleTis administraciu-
li olqis „sokolinaia goras“ policiis ganyofilebaSi zogierTi Tanam-
Sromeli dasajes disciplinuri sasjeliT - sisxlis samarTlis procesis 
wesebis darRvevisa da gamoZiebis araadekvaturi menejmentisaTvis. saqmis 
# 1056 gamoZiebac [samedicino daudevroba] aseve SeCerda mniSvnelovani 
Secdomebis gamo.

gamoZiebis naklovanebaTa gaTvaliswinebiT da moskovis qalaqis prokura-
turis miTiTebebis Sesabamisad, amJamad gadaidgmeba damatebiTi sagamo-
Ziebo nabijebi da xorcieldeba operatiuli RonisZiebebi, raTa mraval-
mxrivad da amomwuravad Seiswavlon movlenebi da daayenon pasuxismgebel 
pirTa sisxlis samarTlis pasuxismgebloba.“

33. 2004 wlis 2 aprilsa da 13 maiss sazogadoebrivma prokurorebma 
Secvales policiis gadawyvetileba gamoZiebis Sewyvetis Sesaxeb da brZa-

denis vasilevi ruseTis winaaRmdeg



87

nes gansakuTrebuli sagamoZiebo zomebis gamoyeneba.
34. 2004 wlis 4 ivniss saqme gadaeca aRmosavleTis administraciuli 

olqis prokuraturas da daewera gamomZiebels, b-n volks, romelic pa-
suxismgebeli iyo gansakuTrebiT mniSvnelovan saqmeebze. 2004 wlis 20 
ivliss, 30 ianvars, 18 agvistos, 2005 wlis 5 oqtombers da 2006 wlis 27 
marts b-nma volkma Sewyvita gamoZieba imis safuZvelze, rom SeuZlebeli 
iyo TavdasxmaSi damnaSavis (damnaSaveebis) gamovlena. es gadawyvetilebebi 
Secvales zedamxedvelma prokurorebma.

35. b-ni volkis bolo gadawyvetileba gamoZiebis SeCerebis Sesaxeb, rome-
lic xelmisawvdomi gaxda sasamarTlosaTvis, TariRdeba 2006 wlis 17 ivli-
siT. igi iTvaliswinebda im mtkicebulebebs, romlebic mogrovda saqmeSi.

36. gadawyvetilebaSi aRiniSneboda, rom Cveneba aiRes orive msxver-
plisagan - ganmcxadeblisa da b-ni N.-sagan, romlebsac ar axsovdaT Tav-
damsxmeli; maTi megobrebisagan, romlebsac ar unaxavT Tavdasxmis scena; 
agreTve, policiis oficrebis, meezoveebisa da eqimebisagan, romlebmac 
dazaralebulebi naxes Tavdasxmis Semdeg. sasamarTlos eqspertma daad-
gina, rom ganmcxadebelma miiRo „sxeulis seriozuli dazianebebi“ da N.-
ma - „sxeulis msubuqi dazianeba“. 

37. ganmcxadeblis dedam uambo gamomZiebels, rom danaSaulis Cadenidan 
maleve igi mivida „sokolinaia goras“ policiis ganyofilebaSi. policiis 
erT-erTma oficerma, xveuli TmiTa da metsaxeliT „puSkina“, aRuwera mas, 
rom dazaralebulebi ipoves kafe „koronas“ maxloblad. ganmcxadeblis 
deda wavida kafeSi da elaparaka iqaur TanamSromlebs, romlebmac uTxres, 
rom 2001 wlis 29-30 ivlisis Rames policiis sami oficeri, saxelebiT „saSa“, 
„sidori“ da „kostia“, iyvnen Zalian nasvamebi kafeSi, iqceodnen agresiu-
lad da eZebdnen barmenTan Cxubis mizezs. Tumca, maT ar daudasturebiaT 
raime tipis Setakeba policiis oficrebsa da mis vaJTan, an b-n N.-Tan. 
gamomZiebelma dakiTxa aseve Svidi oficeri „sokolinaia goras“ policiis 
ganyofilebidan, romlebmac ganacxades, rom ver ixsenebdnen kafeSi vizi-
tis faqts konkretulad im Rames da ar icnobdnen „sidors“ an „puSkinas“. 
samma maTganma saerTod uaryo odesme kafe „koronaSi“ yofnis faqti, xolo 
danarCenma oTxma Tqva, rom drodadro dadian xolme iq.

38. b-ni N.-is dedam uTxra gamomZiebels, rom misma naxevrad ugonod 
myofma vaJma daunawevreblad wamoiluRluRa, rom „policielebma“ Caar-
tyes TavSi. ori dRis Semdeg misi Svilis sanaxavad misuli waawyda, samo-
qalaqo tansacmelSi Cacmul or mamakacs, romlebic misi Svilis sawolTan 
idgnen, anjRrevdnen mas da ekiTxebodnen, axsovda Tu ara „policielebi“, 
romlebmac scemes. dedam xmamaRla gaaprotesta es faqti da mamakacebi 
gavidnen derefanSi, sadac warmoadgines TavianTi saSvebi da Tqves, rom 
iyvnen policiis oficrebi „sokolinaia goras“ ganyofilebidan, b-ni dro-
Jini da b-ni konovalenko. erTmaneTs ki eZaxdnen „puSkinas“ da „dimons“. 
maT Tqves, rom iZiebdnen mis vaJze Tavdasxmis faqts. gamomZiebelma da-
kiTxa b-ni droJini, romelmac uaryo odesme b-n N.-Tan saavadmyofoSi 
misvlis faqti. b-ni konovalenkos dakiTxva ki ver moxerxda.

39. gamomZiebelma daadgina, rom SeuZlebeli iyo Tavdasxmaze pasuxis-
mgebel pirTa gamorkveva. 2006 wlis 30 noembers zedamxedvelma proku-
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rorma gaauqma es gadawyvetileba da daavala b-n volks, gamoerkvia acdene-
bi CvenebebSi mowmeTa dapirispirebiT, agreTve moeZebnaT da daekiTxaT po-
liciis yofili oficrebi „sokolinaia goras“ policiis ganyofilebidan.

2. gamoZieba policiis oficrebis - Jarovisa da volkovis - qmedebebze 
(saqme # 229337).

40. ganmcxadeblis dedis saCivris kvalad, rom policiis oficrebma, 
b-nma Jarovma da b-nma volkovma, arasaTanadod Seasrules TavianTi mo-
valeobebi, xolo eqimma K.-m ar aRmouCina ganmcxadebels misi mdgoma-
reobisaTvis Sesaferisi daxmareba, 2002 wlis 6 ianvars sisxlis samarTlis 
ZiriTadi saqmidan amoiRes zogierTi masala damatebiTi mokvlevisaTvis.  

41. 2002 wlis 13 marts gamomZiebelma izmailovskis olqis prokuratu-
ridan b-n N.-is, ganmcxadeblis dedis, eqimebis P.-s, CH.-sa da K.-s, oficre-
bis Jarovisa da volkovis Cvenebebze dayrdnobiT, gamoitana gadawyveti-
leba, rom ar iyo sisxlis samarTlis danaSaulis niSnebi, radgan eqimma 
K.-m swori diagnozi dausva ganmcxadebels da miiRo yvela saWiro zoma, 
xolo oficrebi „Secdnen keTilsindisierad im sakiTxSi, rom b-n vasile-
vsa da b-n N.-s SeswevdaT Zala, miexedaT sakuTari TavisaTvis“.

42. 2002 wlis 15 marts zedamxedvelma prokurorma gaauqma es gadawyve-
tileba. man daadgina, rom daskvnebi policiis oficerTa keTilsindi-
sieri Secdomis Sesaxeb ewinaaRmdegeba saqmeSi arsebul faqtebs, radgan 
ganmcxadebeli iyo ugonod, roca isini movidnen. sisxlis samarTlis ko-
deqsis 293-e muxlis me-2 punqtis safuZvelze, gamomZiebelma prokurorma 
aRZra sisxlis samarTlis saqme (danaSaulebrivi gulgriloba, rasac mo-
hyveba msxverplis sikvdili an mZime dazianeba). gamoZieba daevala izmai-
lovskis olqis prokurors.

43. 2002 wlis 15 ivniss da 26 ivliss gamoZieba Sewyda sisxlis samarT-
lis danaSaulis niSanTa naklebobis gamo. es gadawyvetilebebi gaauqmes 
ufro maRali rangis prokurorebma.

44. daudgenel dRes oficrebs, Jarovsa da volkovs, brali dasdes 
sisxlis samarTlis kodeqsis 125-e muxliT gaTvaliswinebuli danaSaulis 
CadenaSi - ganmcxadeblisa da N.-is safrTxeSi datoveba.

45. 2002 wlis 5 seqtembers ganmcxadebels mianiWes msxverplis statusi.
46. 2002 wlis 27 noembers ganmcxadebelma sTxova gamomZiebels, dae-

zustebina oficerTa qmedebis samarTlebrivi daxasiaTeba. man xazi gausva 
im faqts, rom policiis oficrebi asrulebdnen samsaxurebriv movaleo-
bas da daarRvies policiis aqtis moTxovnebi. am mizeziT, isini unda gaes-
amarTlebinaT sisxlis samarTlis kodeqsis 293-e muxlis me-2 punqtiT 
gaTvaliswinebuli danaSaulisaTvis - danaSaulebrivi gulgriloba mZi-
me SedegebiT. imave dRes ganmcxadebelma sTxova gamomZiebels, rom misi 
statusi eRiarebinaT, rogorc samoqalaqo mxarisa. mis gancxadebaze aris 
xelmowera, romelic adasturebs, rom gamomZiebelma miiRo igi, magram ar 
aris cnobili, ra pasuxi gasca man ganmcxadebels am moTxovnaze.

47. 2002 wlis 29 noembers gamovida sabraldebo daskvna b-n Jarovsa da 
b-n volkovze. sisxlis samarTlis kodeqsis 125-e muxlis mixedviT, msja-
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vrdeba iyo aseTi: isini iyvnen morige sapatrulo policiis oficrebi, roca 
mividnen SemTxvevis adgilas da ipoves ori ugonod myofi kaci. maT icodnen, 
rom kacebi iyvnen daucvelni da ar SeeZloT sakuTari TavisTvis miexedaT. 
miuxedavad amisa, volkovma da Jarovma ar Seasrules TavianTi samarTle-
brivi valdebuleba, rasac iTvaliswinebs policiis aqti, wesdeba policiis 
patrulisa da Sida ganawesis Sesaxeb - daicvan danaSulisa an ubeduri SemTx-
vevis msxverplni, mowamluli adamianebi, romlebsac ar SeuZliaT gadaadgi-
leba, da sxva mowyvladi pirebi. miuxedavad imisa, rom maT hqondaT realuri 
SesaZlebloba, aRmoeCinaT daxmareba, ver SeZles SeemowmebinaT an amoecnoT 
msxverplni, gamoeZaxebinaT saswrafo daxmarebis manqana, aRmoeCinaT pirve-
ladi daxmareba an gadaeyvanaT isini saavadmyofoSi, moeZebnaT mowmeebi an 
daecvaT SemTxvevis adgili. amis nacvlad, maT gadaaTries dazaralebule-
bi gverdiT da cru informacia miawodes oficers „sokolinaia goras“ po-
liciis ganyofilebaSi, TiTqosda miiRes yvela saTanado zoma.

48. 2003 wlis 24 ianvars moskovis izmailovskis olqis pirveli ins-
tanciis sasamarTlom daniSna saqmis sasamarTlo ganxilvis TariRi, 2003 
wlis 7 Tebervali. mosamarTlem TiTqos uTxra ganmcxadebels, rom misi 
moTxovna, SeuerTdes samarTalwarmoebas rogorc samoqalaqo mxare, ga-
nixileba mogvianebiT.

49. mosmenebi gaimarTa 2003 wlis 20 Tebervals, 25 marts, 30 aprils, 
23 ivniss, 28 ivlissa da 24 seqtembers.

50. pirveli instanciis sasamarTlom CamoarTva Cveneba mezoblad mcxo-
vrebT, meezoveebs q-n E.-sa da b-n B-s, saswrafo daxmarebis eqimebs P.-sa 
da CH.-s. maT aRweres, ra mdgomareobaSi ipoves ganmcxadebeli da b-ni N. 
ufrosma operatiulma muSakma b-nma K.-m, romelic morigeobda „sokolinaia 
goras“ policiis ganyofilebaSi 2001 wlis 29-30 ivnisis Rames, ganacxada, 
rom samorigeo Canawerebis JurnalSi ar aris dafiqsirebuli im Ramis sate-
lefono zari ori axalgazrda kacis Sesaxeb Serbakovskaias quCaze. Tumca, 
igi erTi saaTiT Secvala oficerma b-nma vanCarinma. manac daadastura, rom 
arauwyebrivi dacvis samsaxuris (отдел вневедомственной охраны) policiis 
oficrebi upiratesobas usafrTxoebis koordinatoris miTiTebebs ufro 
aniWeben, vidre policiis ganyofilebis morige oficrisas.

51. oficerma vanCarinma daadastura, rom man upasuxa satelefono 
zars or axalgazrda kacTan dakavSirebiT, magram ar Seutania samori-
geo Canawerebis JurnalSi, radgan zari ar Semosula avariul xazze. igi 
raciiT daukavSirda arauwyebrivi dacvis samsaxuris patrulis oficrebs 
da uTxra, rom gadaemowmebinaT informacia. maT upasuxes, rom ipoves 
ori mTvrali kaci da situacia kontroldeboda. man uTxra, rom gae-
grZelebinaT patrulireba. usafrTxoebis koordinatorma daudastura 
sasamarTlos, rom 01:44 saaTze miiRo sagangaSo signali da oficrebi, 
volkovi da Jarovi, gauSva Sesamowmeblad.

52. 2003 wlis 29 seqtembers pirveli instanciis sasamarTlom gaamarT-
la policiis orive oficeri da SemTxveva Semdegnairad Seafasa:

„...sasamarTlo miiCnevs: ar Cans, rom braldebulebs - volkovsa da Jaro-
vs - scodnodaT, ra mdgomareobaSi iyvnen [ganmcxadebeli da misi megoba-
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ri], iyo Tu ara is sicocxlisa da janmrTelobisaTvis saSiSi, radgan maT 
mxolod ramdenime wuTi dahyves SemTxvevis adgilas, isic RamiT, da arc 
dazianebebi iyo SesamCnevi. maT gadawyvites, rom [ganmcxadebeli da misi 
megobari] iyvnen alkoholis an narkotikebis zemoqmedebis qveS...

im saCivris sapasuxod, rom b-nma volkovma da b-nma Jarovma mcdari in-
formacia miawodes [morige oficers], gamoZieba daeyrdno mxolod mowmis 
- b-ni vanCarinis - Cvenebas, romelic policiis oficeri ki iyo, magram ar 
hqonda ufleba, mieRo informacia. Tumca, is cvlida morige oficers, rac 
ewinaaRmdegeboda „sokolinaia goras“ policiis ganyofilebis ganawess...

amgvari informaciis miRebis Semdeg morige oficeri movale iyo, aRericxa 
Semosuli informacia saregistracio JurnalSi, Seemowmebina igi da Caewe-
ra Sedegebi. sasamarTlo miiCnevs: morige oficers evaleboda, volkovisa 
da Jarovisagan informaciis miRebisTanave - rom viTareba eqvemdebareboda 
kontrols - gadaemowmebina igi da moepovebina damarwmunebeli informa-
cia viTarebis Sesaxeb. Tumca, vanCarinma es ar gaakeTa da arc informacia 
an Semowmebis Sedegebi gadasca namdvil moriges... amdenad, sasamarTlo 
endoba b-ni volkovisa da b-ni Jarovis Cvenebebs, radgan am viTarebaSi b-n 
vanCarins ar hqonda aranairi interesi, eTqva simarTle.“

53. 2004 wlis 17 Tebervals moskovis saapelacio sasamarTlom ZalaSi 
datova pirveli instanciis sasamarTlos gadawyvetileba. 

3. samedicino gulgrilobis gamoZieba (saqme # 1056)

54. 2001 wlis 14 agvistos saswrafo samedicino daxmarebis samsaxuris 
mTavarma eqimma acnoba ganmcxadeblis dedas: daiwyo Sida mokvleva imasTan 
dakavSirebiT, rom saswrafo daxmarebis eqimma ganmcxadebels dausva diag-
nozi misi megobris Cvenebis safuZvelze. Sedegad, man saTanadod ver Seafasa 
misi mdgomareobis simZime. eqimma miiRo mkacri disciplinuri sasjeli.

55. 2001 wlis 8 noembers, aseve, 2002 wlis 8 Tebervalsa da 2 agvistos 
sazogadoebrivma prokurorebma sxvadasxva doneze acnobes ganmcxade-
blis dedas, rom 33-e saavadmyofos eqimebma Caidines danaSauli, romelic 
ar saWiroebs sisxlis samarTlebriv devnas da amitom uari ganacxades 
sisxlis samarTalwarmoebis dawyebaze.

56. 2002 wlis 4 ianvars moskovis janmrTelobis dacvis komitetis Ta-
vmjdomaris moadgilem weriliT daadastura, rom 33-e saavadmyofoSi 
ganmcxadeblisaTvis aRmoCenili samedicino daxmarebis Seswavlisas ar 
gamovlinda aranairi xarvezi da Secdoma.

57. ganmcxadeblis dedis 2003 wlis 5 martis saCivris safuZvelze, 
moskovis qalaqis prokuroris pirvelma moadgilem Secvala 2002 wlis 2 
agvistos gadawyvetileba, romliTac uari iTqva sisxlis samarTalwar-
moebis dawyebaze, da daavala preobraJenskis olqis prokurors, daewyo 
sisxlis samarTlis gamoZieba sisxlis samarTlis kodeqsis 124-e muxlis 
me-2 punqtis mixedviT (samedicino daxmarebis aRmoCena pacientisaTvis, 
romelmac miiRo janmrTelobis mZime dazianeba).
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58. 2003 wlis 15 ivniss daiwyo kompleqsuri samedicino Semowmeba im 
mizniT, rom gamoerkviaT, dazianda Tu ara ganmcxadeblis janmrTeloba 
33-e saavadmyofoSi dagvianebuli da arasaTanado samedicino momsaxure-
bis Sedegad.

59. 2003 wlis 7 ivliss muSaoba daiwyo komisiam, romelic Sedgeboda 6 eqs-
pertisagan, Tavdacvis saministros sasamarTlo medicinis 111-e centridan.

60. 2003 wlis 4 seqtembers gamomZiebelma batonma kiriCevskim Sewyvita 
samarTalwarmoeba, radgan pasuxismgebeli piri ver gamovlinda.

61. 2003 wlis 1 dekembers eqspertTa komisiam warmoadgina Tavisi das-
kvna, romelic eyrdnoboda 33-e saavadmyofos samedicino Canawerebs (# 
23304) ganmcxadeblis Sesaxeb, sisxlis samarTlis saqmis masalebsa da dam-
swre eqimebis mowodebul informacias. kerZod, eqspertebma daadgines, rom 
ganmcxadeblis dazianebaTa arasruli da winaaRmdegobrivi aRwera misi 33-e 
saavadmyofoSi miyvanisas, SeuZlebels xdis, ganisazRvros am dazianebaTa 
zusti warmomavloba, maTi miRebis dro da mizezi. mxolod imis dadgenaa 
SesaZlebeli, rom mas TavSi Caartyes mZime, blagvi sagani. garda amisa, bur-
denkos hospitalSi Semdgomi Semowmebisas gamovlinda, rom ganmcxadebels 
motexili hqonda gulmkerdis 2 nekni, rac ar SeumCneviaT 33-e saavadmyofo-
Si, sadac rentgenuli gamokvleva dainiSna, magram ar Catarebula.

62. eqspertebma gamoarkvies, rom im mZime mdgomareobis gaTvaliswi-
nebiT, romelSic ganmcxadebeli iyo saavadmyofoSi Semosvlisas, is dau-
yovnebliv unda gaesinjaT neiroqirurgsa da sxva specialistebs Tavis 
qalisa da tvinis travmis, aseve, intoqsikaciis diferencialuri diagno-
zis, Sesabamisi saswrafo mkurnalobis dasaniSnad. Tumca, neiroqirurgma 
ganmcxadebeli gasinja saavadmyofoSi miyvanidan 2 saaTze meti dagvia-
nebiT, xolo momdevno 32 saaTis ganmavlobaSi igi ar unaxavs arc erT 
specialists, arc analizebi - sisxlisa da Sardis ZiriTadi analizebic 
ki - auRiaT. ganmcxadeblisaTvis temperaturac ki ar gauzomavT. eqsper-
tebma daadgines Semdegi:

„Semosvlis momentidan (2001 wlis 30 ivnisi, 09:05 sT) operaciisaTvis mza-
debis dawyebamde (2001 wlis 1 ivlisi, 16:30 sT) [ganmcxadebeli] jero-
vnad da obieqturad ar SeumowmebiaT, realuri klinikuri diagnozi ar 
dausvamT... da saTanado samedicino mkurnaloba ar dauniSnavT... gaxangr-
Zlivebulma pasiurma dakvirvebam, klinikuri kvlevebis gareSe, gamoiwvia 
[ganmcxadeblis] mdgomareobis mkveTri gauareseba. Sesabamisad, dagviane-
bul qirurgiul Carevas, klinikuri da laboratoriuli kvlevebis gareSe, 
Sedegad mohyva mniSvnelovnad negatiuri posttravmuli da postopera-
ciuli garTulebebi...

operaciis Semdeg periodSi dainiSna antibaqteriuli mkurnaloba, Tumca, 
igi mimdinareobda araTanmimdevrulad da saTanado zedamxedvelobis ga-
reSe, ramac, rogorc Cans, gamoiwvia postoperaciuli Wrilobebis, Tavis 
tvinis qselisebri garsisa da tvinis nivTierebis winaswargansazRvruli 
Cirqovani anTeba, marjvena Txemis Zvlis osteomieliti da sxva...“ 

63. eqspertebma aseve aRniSnes, rom ar arsebobda obieqturi safuZve-
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li ganmcxadeblisaTvis alkoholuri intoqsikaciis diagnozis dasasme-
lad. arc saswrafo daxmarebis eqims, arc mis kolegebs SemdgomSi ar aRu-
niSnavT samedicino CanawerebSi, rom CasunTqvisas gamovlinda alkoholi. 
es faqti pirvelad gamoCnda 2001 wlis 30 ivnisis samedicino Semowmebis 
nawilobriv gaurkvevel da arasrul angariSSi. Tumca, gamokvleva Catar-
da miRebuli wesebis darRveviT. ar dainiSna mkurnaloba intoqsikaciaze 
da es diagnozi ar asaxula arc erT sxva dokumentSi. intoqsikaciis diag-
nozis sandooba eWvqveS daayena im faqtma, rom ganmcxadeblis sisxlis 
analizSi aRmoCenili alkoholis raodenoba iyo letaluri.

64. eqspertebma daadgines Semdegi:

„imis zustad dadgena, Tu ra zomis ziani miayena [ganmcxadebels] samedi-
cino dawesebulebaSi xangrZlivma dayovnebam saTanado samedicino daxma-
rebis gareSe, SeuZlebelia. mxolod imis damtkiceba SeiZleba, rom misi 
mdgomareoba am dros mniSvnelovnad damZimda - tvinSi ganviTarda Seuqce-
vadi cvlilebebi im donemde, rom gadaudebeli qirurgiuli Careva gaxda 
aucilebeli sicocxlis gadasarCenad...

winamdebare Seswavlam gamoavlina mTeli rigi darRvevebisa samedicino 
daxmarebaSi, romelic [ganmcxadebels] aRmouCines moskovis 33-e saavadm-
yofoSi. kerZod, gaumarTlebeli konservatiuli mkurnaloba, arasruli 
gamokvleva, dagvianebuli da arasruli diagnozi, dagvianebuli qirur-
giuli Careva, arasaTanado samedicino RonisZiebebi, ramac ver SeaCera 
posttramvuli procesis mZimed ganviTareba da xeli Seuwyo arasasurveli 
Sedegis miRebas - [ganmcxadeblis] unarSezRudulobas. Tumca, SeuZlebe-
lia imis gazomva, Tu ra donemde imoqmeda Sedegze am Secdomebma, radgan 
ar arsebobs gazomvis Sesabamisi meTodebi“.

65. 2003 wels raRac momentSi aRmoCnda, rom ganmcxadeblis samedicino 
istoria 33-e saavadmyofodan daikarga. 2001 wels igi gaitana gamomZie-
belma b-nma solomkinma da gadasca eqspertebs SeswavlisaTvis. Semdeg is 
daubrunes gamomZieblebs, romlebmac veRar ipoves igi.

66. 2004 wlis 12 ianvars moskovis qalaqis prokuroris moadgilem ga-
auqma gadawyvetileba samarTalwarmoebis Sewyvetis Sesaxeb da moiTxova, 
rom dasjiliyvnen isini, vinc pasuxismgebeli iyo gadacilebasa da pro-
cedurul darRvevebze. 2004 wlis 17 Tebervals Sida moklevam daadgi-
na, rom gamomZiebelma b-nma kiriCevskim ukanonod gadawyvita, Seewyvita 
samarTalwarmoeba samedicino mokvlevis dasrulebamde. gamomZiebelma 
miiRo sayveduri, xolo misi xelmZRvaneli CamoaqveiTes.

67. 2004 wlis 3 Tebervals saqme gadaeca gamomZiebels, b-n Saxovs, 
aRmosavleTis administraciuli olqis policiis sagamoZiebo departa-
mentidan. man miswera ganmcxadeblis dedas, rom daisajnen isini, vinc 
pasuxismgebelni iyvnen samedicino istoriis dakargvaze.

68. 2004 wlis 20 aprils gamomZiebelma b-nma Saxovma daiwyo axali sa-
medicino mokvleva imave eqspertebis monawileobiT da imave kiTxvebze. 
wina mokvleva CaiTvala miuReblad, radgan dasrulda im droisaTvis, roca 
sisxlis samarTalwarmoeba Sewyvetili iyo. 2004 wlis 17 maiss damTavrda 
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axali mokvleva. eqspertebma gamoitanes igive daskvnebi. aseve aRniSnes, 
rom maTi muSaoba Seaferxa monacemTa cvlilebebma - ZiriTadad, TariRe-
bisa da droebis, romlebic samedicino istoriaSi Seitana 33-e saavadmyo-
fom da am monacemebs Soris arsebobda sruliad auxsneli winaaRmdegobebi.

69. 2004 wlis 20 maiss gamomZiebelma b-nma Saxovma gamoitana gadawyve-
tileba samarTalwarmoebis Sewyvetis Sesaxeb im motiviT, rom gamoZie-
bisaTvis gamoyofili vada gavida. 2004 wlis 19 ivniss gadawyvetileba 
gaauqma zedamxedvelma prokurorma.

70. gamoZieba gadaeca b-n buvins, romelmac imave safuZvelze Sewyvi-
ta samarTalwarmoeba 2004 wlis 1 seqtembersa da 19 noembers. sazoga-
doebrivma prokurorma gaauqma misi gadawyvetileba 2004 wlis 13 oqtom-
bersa da 18 dekembers.

71. 2005 wlis 18 ianvars gamomZiebelma aRniSna, rom sawyisma sasamarT-
lo gamoZiebam ver gansazRvra, Tu ra moculobiT ukavSirdeba ganmcxa-
deblisaTvis 33-e saavadmyofoSi aRmoCenili samedicino daxmarebis 
xarvezebi misi janmrTelobis dazianebas. man daiwyo axali samedicino 
mokvleva, romelic Caatares moskovis mTavrobis janmrTelobis dacvis 
departamentis eqspertebma da Sewyvita samarTalwarmoeba.

72. 2005 wlis 30 maiss eqspertebma warmoadgines TavianTi daskvne-
bi, romlebic samedicino istoriis originalis ararsebobis gamo eyrd-
noboda saqmeSi arsebul masalasa da eqspertTa pirvandeli mokvlevis 
teqstSi arsebul vrcel citatebs Tavdapirveli samedicino Canawere-
bidan. eqspertebma daadgines, rom ganmcxadebels hqonda sisxlZarRvo-
vani paTologia, ramac gamoiwvia subduruli hematoma Tavis travmisa 
da alkoholuri intoqsikaciis fonze. maTi azriT, ganmcxadeblis 33-e 
saavadmyofoSi miyvanis momentisaTvis ar iyo aucilebeli gadaudebeli 
qirurgiuli Careva. hematoma izrdeboda garkveuli xnis ganmavlobaSi, 
samedicino specialistebis mkacri meTvalyureobiT, romlebic elodnen 
yvelaze xelsayrel moments tvinis operaciisaTvis. eqspertebma daadgi-
nes, rom pirveladi mokvlevis daskvnebi iyo „araobieqturi“ da diagnozi 
daisva/operacia gakeTda droulad da zustad. imave dRes sazogadoebri-
vma prokurorma gadawyvita, daesrulebina samarTalwarmoeba.

73. Semdgomi gadawyvetilebebi samarTalwarmoebis Sewyvetis Sesaxeb 
sxvadasxva safuZvelze gamoitanes 2005 wlis 18 ianvars (gauqmda 30 maiss) 
da 2005 wlis 31 maiss (gauqmda 24 ivniss).

74. 2005 wlis 15 agvistos gamomZiebelma gadawyvita, Caetarebina Se-
mdgomi sasamarTlo eqspertiza imisaTvis, rom gamoesworebina eqspertTa 
pirvel da meore angariSebs Soris gansxvavebebi. es saqme miandes jan-
mrTelobis dacvisa da socialuri ganviTarebis federaluri saagentos 
sasamarTlo medicinis centrs. Tumca, centrma uari ganacxada eqsperti-
zis Catarebaze - pirveladi samedicino istoriis ararsebobis gamo. cen-
tris pirveli departamentis direqtorma ganucxada gamomZiebels, rom 
mokvlevis Catareba saqmeSi arsebuli masalebisa da eqspertTa sxva mana-
mdeli daskvnebis safuZvelze, „meTodologiurad arasworia da arRvevs 
eqspertTa mokvlevis arsebul praqtikas“.

75. 2005 wlis 6 seqtembers gamomZiebelma ganmcxadebels mianiWa msx-
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verplis statusi da dedamisi cno mis samarTlebriv warmomadgenlad.
76. 2006 wlis 28 aprils da 19 ivliss gamomZiebelma b-nma volkma ga-

dawyvita, Seewyvita samarTalwarmoeba imis gamo, rom danaSauli ar da-
dasturda. gadawyvetilebebi gaauqmes zedamxedvelma prokurorebma.

77. bolo gadawyvetileba sisxlis samarTalwarmoebis Sewyvetis 
Sesaxeb, romelic ki sasamarTlos hqonda xelT, TariRdeba 2006 wlis 
29 noembriT da miiRo gamomZiebelma b-nma volkma. man Seafasa arsebuli 
SemTxveva, maT Soris, 33-e saavadmyofos eqimebis, b-ni K.-s, b-ni TS.-sa 
da b-ni B.-s Cvenebebi, aseve, saswrafo samedicino daxmarebis eqimebis, 
ganmcxadeblis megobris, b-ni N.-is, ganmcxadeblis dedisa da Tavad gan-
mcxadeblis Cvenebebi. uxvad iyo gaTvaliswinebuli pirveli da meore sa-
samarTlo eqspertizis Sedegebi, iseve rogorc mizezebi, romelTa gamoc 
sasamarTlo eqspertizis federalurma centrma uari Tqva „Semajamebeli“ 
eqspertizis Catarebaze originali dokumentebis ararsebobis pirobebSi. 
gamomZiebelma gamoitana aseTi daskvna:

„miuxedavad imisa, rom ori eqspertis kvlevis zemoT moyvanil SedegebSi 
aris arsebiTi gansxvavebebi [ganmcxadeblis] avadmyofobis mizezebsa da 
ganviTarebaze, aseve, misTvis Catarebuli mkurnalobis profesiul done-
ze, verc erTma komisiam ver daadgina, rom arsebobda mizez-Sedegobrivi 
kavSiri [ganmcxadeblisaTvis] Catarebul  mkurnalobasa da mis Sedegebs 
Soris, rac gamoixata msxverplis janmrTelobis seriozuli dazianebiT.

am garemoebebSi, gamoZiebam daadgina: ar arsebobs obieqturad dadasture-
buli faqtobrivi monacemebi, rom 33-e saavadmyofos    eqimebma K.-m, TS.-m 
da B.-m ver aRmouCines samedicino daxmareba [ganmcxadebels] - sapatio 
mizezis gareSe - rac Sedegad gamoiwvevda misi janmrTelobis seriozul 
dazianebas. es ki imis niSani iqneboda, rom maT Caidines sisxlis samarTlis 
kodeqsis 124-e muxlis me-2 punqtiT gaTvaliswinebuli danaSauli“.

78. imave dRes zedamxedvelma prokurorma gaauqma es gadawyvetileba 
da daavala b-n volks, rom gamoesworebina gamoZiebis xarvezebi, kerZod, 
aRmoeCina originali samedicino dokumentebi.

II Sesabamisi erovnuli kanonmdebloba

A. sisxlis samarTlis kodeqsi

79. sisxlis samarTlis 124-e muxlis ganmartebiT, pacientisaTvis sa-
medicino daxmarebis aRmouCenloba aris danaSauli im adamianis mxridan, 
romelic valdebulia, rom samedicino daxmareba aRmouCinos pacients da 
ar asrulebs am movaleobas, sapatio mizezebis gareSe. aRniSnuli muxlis 
me-2 punqti exeba iseT viTarebas, romelSic amgvarma Seusruleblobam 
gamoiwvia pacientis sikvdili an misi janmrTelobis mZime dazianeba.

80. 125-e muxli exeba sicocxlisaTvis saSiS mdgomareobaSi mitovebas. 
es danaSauli ganimarteba, rogorc adamianis mizanmimarTuli mitoveba 
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daxmarebis gareSe - roca mis sicocxles an janmrTelobas safrTxe emu-
qreba da ar SeuZlia sakuTari Tavis dacva mcire asakis an moxucebulo-
bis, avadmyofobis an umweobis gamo - imis gaTvaliswinebiT, rom damna-
Saves hqonda am adamianis daxmarebis SesaZlebloba da, aseve, evaleboda, 
miexeda misTvis.

81. 293-e muxli ganmartavs profesiuli gulgrilobis danaSauls, rogorc 
profesiuli movaleobebis Seusruleblobas an arasaTanadod Sesrulebas, 
rasac mohyva moqalaqeTa uflebebisa da legitimuri interesebis darRveva.

B. aqti policiis Sesaxeb (1991 wlis 18 aprilis kanoni # 1026-I)

82. me-10 nawili iTvaliswinebs, rom policia valdebulia, daxmareba 
gauwios sisxlis samarTlisa Tu administraciuli danaSaulis an ubeduri 
SemTxvevis msxverpls da adamianebs, romlebic arian umweo an sicocxli-
saTvis saSiS mdgomareobaSi.

C. debuleba sapatrulo policiis Sesaxeb (Sinagan saqmeTa ministris 
1993 wlis 18 ianvris brZaneba # 17)

83. danaSaulis adgilze misvlisas sapatrulo policiam daxmareba unda 
aRmouCinos msxverpls, saWiroebis SemTxvevaSi, gamoiZaxos saswrafo daxma-
reba, gamoavlinos danaSaulis SesaZlo mowmeebi da TviTmxilvelebi, daicvas 
garemo, acnobos moriges da imoqmedos miTiTebebis Sesabamisad (punqti 135).

84. pirveli daxmarebis gawevis an msxverplis samedicino dawesebule-
baSi gadayvanisas, policiis oficerma unda Seamowmos msxverplis tansac-
meli da dazianebuli areebi sxeulze imisaTvis, rom moaxerxon misi iden-
tifikacia. Tu msxverpls ar etyoba sicocxlis niSanwyali, policielma 
upirvelesad unda daadginos, cocxalia Tu ara is - ise, rom ar Seucvalos 
mas adgilmdebareoba, an gadaaadgilos garSemomyofi sagnebi (punqti 141).

D. debuleba policiasTan arsebul kerZo sakuTrebis usafrTxoebis de-
partamentebze (mTavrobis 1992 wlis 14 agvistos # 589 rezolucia)

85. policiasTan arsebuli kerZo sakuTrebis usafrTxoebis departa-
mentebi Seiqmna kerZo sakuTrebis dasacavad (punqti 1). kerZo sakuTrebis 
usafrTxoebis samsaxurebi Sedgeba policiis oficrebisagan, aseve, teq-
nikuri da damxmare personalisagan (punqti 4). kerZo sakuTrebis usafr-
Txoebis departamentebSi oficrebs asaqmebs Sinagan saqmeTa saministro 
(punqti 9) da maT igive uflebebi aqvT, rac policiis wesdebis safuZve-
lze daqiravebul oficrebs, maT Soris, iaraRis tarebisa da damnaSaveTa 
dakavebis ufleba (punqti 8).  

E. sisxlis samarTlis saproceso kodeqsi

86. 2003 wlis 10 ivlisamde sisxlis samarTlis saproceso kodeqsis 
mixedviT, samoqalaqo saCivris aRZvra SeiZleboda sisxlis samarTalwar-

denis vasilevi ruseTis winaaRmdeg



96

moebis dawyebis Semdeg, magram winasasamarTlo gamoZiebis damTavrebamde 
(muxli 44, punqti 2). 2003 wlis 4 ivlisis # 92-FZ federaluri kanonis 
damatebebis SemoRebis Semdeg samoqalaqo saCivris aRZvris vada gaizarda 
pirveli instanciis sasamarTloSi saqmis saboloo ganxilvamde.

samarTali

I. ganmcxadebelze Tavdasxmis gamoZiebis savaraudo 
araefeqtianoba

87. ganmcxadebeli Cioda konvenciis me-2 muxlis safuZvelze, rom 
saxelmwifom ver SeZlo iseTi meqanizmis Seqmna, romelic uzrunvelyof-
da sazogadoebriv usafrTxoebas da mis sicocxlesa da janmrTelobaze 
Tavdasxmis gamoZiebas.

88. Tavis komentarebSi - ganacxadis dasaSvebobasa da arsebiT mxareeb-
Tan dakavSirebiT - ganmcxadebeli xazs usvams Semdeg faqts: igi ar Civis 
imis gamo, rom TiTqosda Tavs daesxnen saxelmwifo moxeleebi, an masze 
Tavdasxma ramenairad ukavSirdeba saxelmwifos. is acxadebs pretenzias, 
rom saxelmwifom ar Seasrula Tavisi movaleoba, Caetarebina efeqtia-
ni gamoZieba sicocxlisaTvis saSiSi Tavdasxmis garemoebaTa Sesaxeb, ar 
gamoavlina damnaSaveebi da ar aanazRaura misTvis miyenebuli zarali. 
amasTan dakavSirebiT, man xazi gausva, rom gamoZieba ar Catarda drou-
lad, radgan saqme gaixsna incidentidan daaxloebiT 20 dRis Semdeg, igi 
daxures da xelaxla gaxsnes, sul mcire, rvajer; dedamisis versia - po-
liciis oficrebis danaSaulSi CarTulobis Sesaxeb -  pirvelad ganixiles 
mxolod 2004 wels da gamoZieba, mTlianobaSi, zedmetad gaxangrZlivda.

89. mTavrobam ganacxada, rom policiis oficrebi daisajnen, radgan 
sisxlis samarTalwarmoeba ar daiwyo droulad. Tavdapirveli gadawyve-
tilebebi, SeewyvitaT sisxlis samarTalwarmoeba, iyo dausabuTebeli 
da, am mizeziT, saqme gadaeca moskovis aRmosavleTis administraciuli 
olqis sagamoZiebo departaments. Tumca, gamoZiebis procesi kvlav dag-
vianebebiT warimarTa, ris gamoc gaaTavisufles gamomZiebeli Saxovi da 
disciplinuri sasjeli wauyenes gamomZiebels, b-n kiriCevskisa da mosko-
vis aRmosavleTis administraciuli olqis sazogadoebrivi prokuroris 
moadgiles. Sedegad, saqme xelaxla gadaeca moskovis aRmosavleTis ad-
ministraciuli olqis sazogadoebriv prokuraturas. 2006 wlis 7 ivniss 
moskovis qalaqis prokuraturam gaauqma gadawyvetileba samarTalwar-
moebis Sewyvetis Sesaxeb da gamoZieba ganaxlda.

A. dasaSveboba

90. mTavrobam ganacxada, rom saCivari iyo naadrevi, radgan gamoZie-
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bas jer ar hqonda gamotanili saboloo gadawyvetileba. Sesabamisad, 
ganmcxadebels ar hqonda amowuruli samarTlebrivi dacvis yvela Sida-
saxelmwifoebrivi saSualeba.

91. sasamarTlos azriT, mTavrobis pretenzia unda Seexos arsebiT 
garemoebebs, ramdenadac isini mWidrod ukavSirdeba ganmcxadeblis sa-
Civris arss, rom saxelmwifom, savaraudod, ver Caatara efeqtiani gamo-
Zieba (ix. Mikheyev v. Russia, # 77617/01, § 88, 26 ianvari 2006). garda amisa, 
sasamarTlom aRniSna, rom es saCivari ar aris aSkarad dausabuTebeli 
konvenciis 35-e muxlis me-3 punqtis mniSvnelobiT. sasamarTlo aseve aR-
niSnavs, rom ganacxadi ar SeiZleba dauSveblad gamocxaddes raime sxva 
safuZvliT. Sesabamisad, sasamarTlo ganacxads acxadebs sasamarTlo 
ganxilvaze dasaSvebad.  

B. saqmis arsebiTi mxareebi

1. konvenciis gamoyenebuli debulebebi

92. faqtebis safuZvelze, sasamarTlo aRniSnavs, rom ganmcxadebels 
Tavs daesxa erTi an meti piri, aSkarad misi gaZarcvis mizniT. man mii-
Ro mZime dartyma TavSi, dakarga goneba da Semdeg iyo komaSi xangrZli-
vi drois ganmavlobaSi. sasamarTlos eqspertebma miRebuli dazianebebi 
aRweres rogorc „seriozuli“, erovnuli klasifikaciis mixedviT.

93. winamdebare saqmeSi ar mtkicdeba, rom ganmcxadeblis dazianebebi 
iyo fataluri. Tumca, es daskvna ar gamoricxavs principulad misi saCi-
vris ganxilvas me-2 muxlis mixedviT, romlis teqstic mTlianobaSi wakiTx-
visas aCvenebs, rom igi faravs ara marto ganzrax mkvlelobas, aramed iseT 
viTarebasac, roca Zalis gamoyenebam SesaZloa winaswari ganzraxvis gareSe 
Sedegad gamoiwvios  sicocxlis dakargva. garda amisa, sasamarTlom ukve 
ganixila saCivrebi am muxlis safuZvelze, romliTac savaraudo msxverpli 
ar kvdeba sadavo qcevis Sedegad (ix. Makaratzis v. Greece [GC], # 50385/99, § 
49, ECHR 2004 XI; Isayeva and Others v. Russia, # 57947/00, 57948/00 da 57949/00, 
§ 174, 24 February 2005; da İlhan v. Turkey [GC], # 22277/93, § 75, ECHR 2000-VII). 

94. miuxedavad amisa, sasamarTlom daadgina, rom arasaTanado fiziku-
ri mopyroba, romelsac Sedegad ar mohyva sikvdili, me-2 muxlis darRve-
vad SeiZleba CaiTvalos mxolod gansakuTrebul SemTxvevebSi. gamoyene-
buli Zalis xarisxi da tipi, aseve, ganzraxva an mizani, rac am Zalis gamo-
yenebis ukan idga, sxva faqtorebTan erTad, SeiZleba iyos mniSvnelovani 
imis Sesafaseblad, iyo Tu ara konkretul SemTxvevaSi qmedebebi imgvari, 
rom faqtebi moeqcia me-2 muxliT daculi garantiebis farglebSi, Tuki 
maT Sedegad mohyva dazianebebi, ramac lamis sikvdilamde miiyvana gan-
mcxadebeli. bevr SemTxvevaSi, roca adamians Tavs daesxnen, an arasaTana-
dod moepyrnen, misi saCivari meti albaTobiT ganixileba konvenciis me-3 
muxlis mixedviT (ix. mutatis mutandis, Makaratzis, § 51, and İlhan, § 76, orive 
citirebulia zemoT). amasTan dakavSirebiT, sasamarTlo kidev erTxel 
imeorebs, rom me-3 muxlis farglebSi mosaxvedrad, savaraudo arasaTa-
nado mopyrobam unda miaRwios sisastikis minimalur zRvars. am minimu-
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mis Sefaseba fardobiTia: igi damokidebulia saqmis yovelgvar garemoebaze, 
rogoricaa mopyrobis xasiaTi da konteqsti, misi xangrZlivoba, fizikuri 
da fsiqikuri Sedegebi, zogierT SemTxvevaSi, sqesi, asaki da msxverplis jan-
mrTelobis mdgomareoba (ix. Saadi v. Italy [GC], # 37201/06, § 134, ECHR 2008 ...).

95. ganmcxadebelsa da mis megobars Tavs daesxa ucnobi adamiani da mo-
hpara maT didi odenobis Tanxa. orives uknidan Caartyes. Tavdasxmis mimar-
Tulebidan gamomdinare, SeiZleba vivaraudoT, rom Tavdamsxmeli Seecada 
msxverplTaTvis manamde Caertya, vidre isini mis saxes daafiqsirebdnen. mas 
Semdeg, rac ganmcxadebelma goneba dakarga, aRarc ucemiaT da arc Caurtya-
mT. incidentisas ar gamouyenebiaT sasikvdilo iaraRi da araferi miuTiTe-
bs qurdis ganzraxvaze - moekla ganmcxadebeli. amdenad, sasamarTlo adgens, 
rom viTareba scdeba me-2 muxlis farglebs. miuxedavad amisa, dazianebaTa 
simZimidan gamomdinare, rac ganmcxadebelma miiRo, da imis gaTvaliswinebiT, 
rom am dazianebebs hqonda gaxangrZlivebuli gavlena mis janmrTelobaze, 
sasamarTlo miiCnevs: Zaladobis es aqti utoldeba arasaTanado mopyrobas, 
romelic akrZalulia me-3 muxliT (Seadare Beganović v. Croatia, # 46423/06, § 
66, 25 ivnisi 2009, da Šečić v. Croatia, # 40116/02, § 51, ECHR 2007 VI).

96. Sesabamisad, sasamarTlo am saCivars ganixilavs konvenciis me-3 
muxlis poziciebidan. aRniSnuli muxli iTvaliswinebs:

„aravin SeiZleba daeqvemdebaros wamebas, araadamianur an Rirsebis Se-
mlaxvel mopyrobas an dasjas“.

2. Sesabamisoba me-3 muxlTan

97. sasamarTlo yuradRebas miapyrobs im faqts, rom ganmcxadebeli brals 
ar sdebs mopasuxe saxelmwifos xelisuflebis organoebs im Tavdasxmaze, 
risi msxverplic gaxda TviTon da misi megobaric; arc is ganucxadebia, rom 
saxelmwifom icoda, an mas unda scodnoda, iyo Tu ara ganmcxadebeli mesame 
mxarisagan fizikuri Zaladobis riskis qveS da ar miiRo Sesabamisi zomebi 
mis dasacavad. erovnul doneze ganxorcielebuli gamoZiebisas Segrovebu-
li elementebiT, rogoricaa ganmcxadeblis dedis dauzustebeli gancxadeba 
adgilobriv policielTa kinklaobiT aRsavse drostarebis Sesaxeb mezobel 
kafeSi, SeuZlebelia aRmoCndes „dasabuTebuli mtkicebuleba“ saxelmwifo 
moxeleTa raime tipis monawileobaze TavdasxmaSi, an ganmcxadeblis janmr-
TelobisaTvis raime dadasturebuli riskis arsebobaze.

98. Tumca, miuxedavad imisa, rom saxelmwifos ar aqvs pirdapiri pasu-
xismgebloba im Zaladobriv qmedebebze, romlebic akmayofilebs sisasti-
kis pirobas imdenad, rom exeba konvenciis me-3 muxls, es ar aTavisuflebs 
mas yvela valdebulebisagan am muxlis mixedviT. konvenciis 1-li muxliT 
dadgenili maRali xelSemkvreli mxareebis valdebuleba - daicvas kon-
venciiT gansazRvruli uflebebi da Tavisuflebebi, me-3 muxlTan erTad, 
yvelasTvis, vinc maTi iurisdiqciis farglebSia -  saxelmwifoebisagan 
moiTxovs, miiRon zomebi imis uzrunvelsayofad, rom maT iurisdiqciaSi 
myofi pirebi ar daeqvemdebaron wamebas, araadamianur an Rirsebis Semlax-
vel mopyrobas an dasjas, calkeul individTa mxridan arasaTanado mopyro-
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bis CaTvliT (ix. Moldovan and Others v. Romania (# 2), # 41138/98 da 64320/01, § 
98, ECHR 2005 VII (amonaridebi); M.C. v. Bulgaria, # 39272/98, § 149, ECHR 2003 XII; 
da A. v. the United Kingdom, 23 seqtemberi 1998, § 22, Reports 1998 VI).

99. rasakvirvelia, sadavo ar aris, rom konvenciis 1-li muxliT saxel-
mwifosTvis dakisrebuli valdebuleba ar unda gavigoT rogorc moTxovna 
saxelmwifosadmi - Tavisi samarTlebrivi sistemiT uzrunvelyos, rom ama 
Tu im adamianma arasodes Caidinos araadamianuri an Rirsebis Semlaxveli 
qceva, an, Tu es moxda, sisxlis samarTalwarmoebiT aucileblad daawesos 
konkretuli sanqcia. me-3 muxli moiTxovs, rom xelisuflebis organoebma  
Caataron oficialuri efeqtiani gamoZieba savaraudo arasaTanado mopyro-
bis irgvliv, Tundac amgvari mopyroba modiodes kerZo pirisagan (ix. Ay v. 
Turkey, # 30951/96, § 60, 22 March 2005, da M.C., citirebulia zemoT, § 151).

100. miuxedavad imisa, rom saxelmwifos pozitiuri valdebulebis 
farglebi SeiZleba gansxvavdebodes saqmeebSi imis mixedviT, me-3 muxlis 
sawinaaRmdego mopyroba saxelmwifo moxeleebis monawileobiT ganxor-
cielda Tu kerZo pirebis (ix. zemoT moyvanili Beganović, § 69), moTxovne-
bi oficialuri gamoZiebis mimarT msgavsia. gamoZieba rom „efeqtianad“ 
CaiTvalos, man, arsebiTad, unda SeZlos saqmis faqtobrivi garemoebebis 
dadgena, masze pasuxismgebel pirTa gamovlena da dasja. es aris Sedeg-
ze - da ara saSualebaze - orientirebuli valdebuleba. xelisuflebis 
organoebma unda gadadgan gonivruli nabijebi, rac saSualebas miscems 
maT, daicvan SemTxvevasTan dakavSirebuli mtkicebulebebi, inter alia, mow-
meTa Cvenebebi, sasamarTlo mtkicebulebebi da a.S. gamoZiebis nebismieri 
naklovaneba, romelic Searyevs mis unars, daadginos dazianebaTa mizezi 
an gamoavlinos pasuxismgebeli piris vinaoba, Seqmnis am standartis da-
rRvevis risks. dauyovnebeli da gonivruli gamoZiebis moTxovna Cadebu-
lia am konteqstSi (ix. zemoxsenebuli Mikheyev v. Russia-s saqme, # 77617/01, 
§ 107 et seq. 26 ianvari 2006, da Assenov and Others v. Bulgaria, 1998 wlis 28 
oqtombris gadawyvetileba, Reports 1998-VIII, §§ 102 et seq.). konvenciis me-2 
da me-3 muxlebis mixedviT ganxilul saqmeebSi, sadac dgas oficialuri 
gamoZiebis efeqtianobis sakiTxi, sasamarTlo xSirad afasebda, moaxdina 
Tu ara swrafi reagireba saxelmwifom saCivarze Sesabamis dros. gaiTva-
liswines gamoZiebis dawyeba, gancxadebaTa miRebis dagvianeba (ix. Timurtaş 
v. Turkey, # 23531/94, § 89, ECHR 2000-VI, da Tekin v. Turkey, 9 ivnisi 1998, § 67, 
Reports 1998-IV) da pirveladi gamoZiebisTvis daxarjuli dro (ix. Indelicato 
v. Italy, # 31143/96, § 37, 18 oqtomberi 2001).

101. ubrundeba ra winamdebare saqmis faqtebs, sasamarTlo aRniSnavs: 
adgilobrivma macxovreblebma dauyovnebliv acnobes policias, rom ori 
kaci gaxda veluri Tavdasxmis msxverpli. policiis oficrebis qcevas, 
romlebmac ganmcxadebeli datoves daxmarebis gareSe, sasamarTlo ga-
nixilavs qvemoT. Tumca, imis Sesafaseblad, ramdenad Seasrules xelisu-
flebis organoebma TavianTi movaleoba - CaetarebinaT efeqtiani gamo-
Zieba - mniSvnelovania is, rom policiam ar moagrova aranairi informacia 
danaSaulis Sesaxeb, arc Tavdasxmis garemoebaTa mokvleva dauwyia dana-
Saulis Cadenis momdevno dReebSi. garda amisa, „sokolinaia goras“ po-
liciis ganyofilebaSi ori saavadmyofodan Sevida informacia ganmcxade-
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blisa da misi megobris sxeulis dazianebaTa Sesaxeb. Tumca, miuxedavad 
imisa, rom arsebobda sisxlis samarTlis danaSaulis seriozuli niSnebi, 
oficialuri gamoZieba daiwyo mxolod 2001 wlis 20 ivliss, rac 20 dReze 
metia danaSaulis Cadenidan.

102. gamoZiebis dawyebis Tavdapirvelma dagvianebam gamoiwvia is,  rom 
SeuZlebeli gaxda zusti drois dadgena da SemTxvevasTan dakavSirebul 
mtkicebulebaTa dacva. aravin misula da aRuweria danaSaulis adgili, 
aravis auRia Cveneba ganmcxadeblisa da b-ni N.-sagan, an ucdia, gamoevlina 
potenciuri TviTmxilvelebi. am Secdomas mohyva disciplinuri samarTa-
lwarmoeba ori operatiuli muSakis winaaRmdeg, romlebsac evalebodaT 
Tavdapirveli mokvleva. garda amisa, 2001 wlis 29 oqtombrisa da 2004 
wlis 27 Tebervlis werilebi ityobineba, rom samarTalwarmoebis dawyebis 
Semdegac ar ganuxorcielebiaT mTeli rigi mniSvnelovani sagamoZiebo Ro-
nisZiebebi, rogoricaa danaSaulis adgilis aRwera da mezoblad mcxovre-
bi mosaxleobis dakiTxva. erovnuli xelisuflebis organoebi usityvod 
daeTanxmnen im faqts, rom gamoZieba Zalian „gaiwela“ da Catarda „dabal 
profesiul doneze, sisxlis samarTlis procesis wesebis darRveviT“.

103. pasuxismgebloba gamoZiebaze, sul cota, samjer gadaeca sxvadasx-
va policiis ganyofilebasa Tu prokuraturas. 5 wlis ganmavlobaSi ara-
nakleb Tormetjer gamovida gadawyvetileba sisxlis samarTalwarmoebis 
Sewyvetaze, romlebsac zedamxedveli prokurorebi Semdeg cvlidnen. 
gadawyvetilebebi sisxlis samarTalwarmoebis xelaxali dawyebis Sesaxeb 
mudmivad imeorebdnen, rom saWiroa Semdgomi, ufro amomwuravi gamoZie-
ba. Tumca, am mimarTulebas yovelTvis ver mihyvebodnen saqmeze pasuxis-
mgebeli gamomZieblebi. gamomZieblis, b-ni volkis gadawyvetilebaTa ume-
tesoba (2004, 2005 da 2006 wlebSi), Seewyvita samarTalwarmoeba, efuZne-
boda erTsa da imave mtkicebulebebsa da dasabuTebas. droTa ganmavloba-
Si, gamoZiebam ar daamuSava SemTxvevasTan dakavSirebuli axali versiebi, 
rogoricaa, magaliTad, policiis nasvami  oficrebis monawileoba, rac 
wamoayena ganmcxadeblis dedam faqtebis piradad moZiebis safuZvelze.

104. zemoT moyvanili seriozuli naklovanebebis safuZvelze, sa-
samarTlo adgens, rom gamoZieba ar iyo drouli, swrafi an sakmarisad 
amomwuravi. Sesabamisad, sasamarTlo uaryofs mTavrobis pretenzias, rom 
ar amowurula samarTlebrivi dacvis yvela Sidasaxelmwifoebrivi saSua-
leba (ix. zemoT, Mikheyev, § 121) da adgens: dairRva konvenciis me-3 muxlis 
proceduruli mxare im kuTxiT, rom ganmcxadebelze Tavdasxmis faqtis 
gamoZieba iyo araefeqtiani.

II. konvenciis me-3 muxlis savaraudo darRveva imis gamo, 
rom policiam ar aRmouCina daxmareba ganmcxadebels

105. ganmcxadebeli konvenciis me-3 muxlis safuZvelze Cioda, rom po-
liciis oficrebma ar aRmouCines mas daxmareba da es qceva utoldeba 
araadamianur da Rirsebis Semlaxvel mopyrobas, xolo gamoZiebas ar mo-
hyva pasuxismgebel pirTa dasja.
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106. ganmcxadeblis TqmiT, 2001 wlis 30 ivliss policiis oficrebma, 
Jarovma da volkovma, sakmarisi yuradRebiT ar Seamowmes misi mdgoma-
reoba, raTa daedginaT, rom mis sicocxles safrTxe ar emuqreboda. maT 
ar gamouyenebiaT TavianTi raciebi saswrafo daxmarebisaTvis dasarekad. 
gadawyvetileba - orive msxverpli gadaeyvanaT sxva adgilas - ara mxo-
lod araprofesionaluri iyo, aramed gamoiwvia ganmcxadeblis janmrTe-
lobis Semdgomi dazianeba da TavdasxmasTan dakavSirebul mtkicebule-
baTa kvalis waSla. Semdgomi gamoZieba da saqmis sasamarTlo ganxilva ar 
akmayofilebda damoukideblobis moTxovnebs policiisa da adgilobrivi 
sasamarTloebis zedmeti siaxlovis gamo. braldebisagan gaTavisuflebis 
Sedegad, policiis oficrebs ar daekisraT aranairi pasuxismgebloba - 
disciplinuri Tu sxva saxis - maT qmedebaTa gamo.

107. mTavroba, Sinagan saqmeTa saministros gancxadebaTa safuZvelze, ad-
gens, rom ganmcxadeblis mtkiceba mis mimarT araadamianuri da Rirsebis 
Semlaxveli mopyrobis Sesaxeb ar SeiZleba „obieqturad Semowmdes“. gamoZie-
ba Catarda „amomwuravad da efeqtianad“. Sida mokvlevam ar aCvena gamoye-
nebuli kanonmdeblobis raime saxis darRveva policiis oficrebis mxridan 
da sasamarTloebma isini udanaSaulod cnes sisxlis samarTlis danaSaulSi.

A. dasaSveboba

108. mTavrobam ganacxada, rom ganmcxadebels ar amouwuravs samarT-
lebrivi dacvis yvela saSualeba, radgan mas ar dauyenebia moTxovna 
samarTlebrivi gadasinjvis Sesaxeb im gadawyvetilebis sawinaaRmdegod, 
riTac gaamarTles policiis oficrebi.

109. sasamarTlo imeorebs, rom samarTlebrivi gadasinjvis Sesaxeb mo-
Txovnis dayeneba ruseTis sisxlis samarTlis sistemaSi ar aris samarT-
lebrivi dacvis efeqtiani saSualeba, romelic SeiZleba gamoiyenebodes 
konvenciis 35-e muxlis 1-li punqtis moTxovnebTan Sesabamisobis mizniT 
(ix. sxva gadawyvetilebebTan erTad, Krasulya v. Russia, # 12365/03, § 29, 22 
February 2007). amdenad, mTavrobis pretenzias uari unda eTqvas.

110. mxareTa gancxadebebis safuZvelze, sasamarTlo miiCnevs, rom saCiva-
ri wamoWris rig mniSvnelovan faqtobriv da samarTlebriv  sakiTxebs  kon-
venciis mixedviT, romelTa gansazRvrac saWiroebs arsebiTi garemoebebis 
ganxilvas. amdenad, sasamarTlo askvnis, rom es saCivari ar aris aSkarad 
dausabuTebeli konvenciis 35-e muxlis §3(a)-s mniSvnelobiT. ar gamovle-
nila arc raime sxva safuZveli ganacxadis dauSveblad gamocxadebisaTvis.

B. arsebiTi garemoebebi

1. Sesabamisoba me-3 muxlTan, savaraudo arasaTanado mopyrobasTan 
dakavSirebiT

111. sasamarTlo aRniSnavs, rom faqtebze mxareebi ar davoben. dadgin-
da, rom policiis oficrebs - b-n Jarovsa da b-n volkovs - daavales, See-
mowmebinaT informacia ori axalgazrda kacis Sesaxeb, romlebic quCaSi 
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iwvnen. adgilze misvlisas oficrebma naxes ugonod myofi ganmcxadebeli 
da misi megobari N. romelic ijda, magram ar SeeZlo Tanmimdevruli 
laparaki. maT policiis ganyofilebas miawodes informacia, rom saWiro 
iyo saswrafo daxmarebis manqana da orive mamakaci gadaiyvanes gzidan 
ramdenime metris moSorebiT. mxareebi ar eTanxmebian erTmaneTs im saki-
TxSi, oficrebma isini nagvis urnebTan axlos moaTavses Tu sadme sxvagan, 
magram am elements ufro emociuri datvirTva aqvs, vidre samarTlebrivi 
wona da mis zust gansazRvras naklebad eqneba damamtkicebeli Rirebule-
ba sasamarTlo SefasebisaTvis.

112. amis Semdeg piradi usafrTxoebis koordinatorma gaagzavna ofi-
crebi, raTa SeemowmebinaT sagangaSo signali. rogorc Cans, im momenti-
saTvis, roca maT informacia gadasces policiis ganyofilebas, morige 
gasuli iyo da mas cvlida operatiuli muSaki b-ni vanCarini. am ukanas-
knelma ar aRricxa zari JurnalSi, arc saswrafo daxmarebas daureka da 
arc gamosafxizlebel samsaxurs. Sedegad, ganmcxadebelma mTeli Rame 
gaatara ezoSi, sanam saswrafo daxmarebis manqanam ar aiyvana, ukve diliT.

113. sasamarTlos saqmea, gansazRvros, zemoT CamoTvlili faqtebi 
avlens Tu ara saxelmwifo xelisuflebis warumateblobas; mxari dauWi-
ros wamebis, araadamianuri da Rirsebis Semlaxveli mopyrobis akrZalvas, 
konvenciis me-3 muxlis mixedviT.

114. konvenciis me-3 muxli amtkicebs demokratiuli sazogadoebis erT-
erT fundamentur Rirebulebas. igi absoluturi mniSvnelobiT krZalavs 
wamebas an araadamianur an Rirsebis Semlaxvel mopyrobas, miuxedavad ga-
remoebebisa da msxverplis qcevisa (magaliTisaTvis ix. Labita v. Italy [GC], # 
26772/95, § 119, ECHR 2000-IV Labita v. Italy [GC], # 26772/95, § 119, ECHR 2000-IV). 
rogorc zemoTaa aRniSnuli, mopyrobis sisastikis Sefaseba damokidebulia 
bevr faqtorze, maT Soris, mis bunebasa da konteqstze, xangrZlivobaze, 
mis fizikur da fsiqikur efeqtebze da, zogierT SemTxvevaSi, sqesze, asak-
sa da msxverplis janmrTelobis mdogamareobaze. kiTxva - amgvari mopyro-
bis mizani iyo Tu ara msxverplis datanjva - kidev erTi gasaTvaliswinebe-
li faqtoria, magram aseTi miznis ararseboba ar gamoricxavs me-3 muxlis 
darRvevas (ix. Denmark, Norway, Sweden and the Netherlands v. Greece (the “Greek 
case”), ganacxadebi # 3321/67, 3322/67, 3323/67 da 3344/67, Commission’s report of 
5 November 1969, Yearbook XII, and Peers v. Greece, # 28524/95, § 74, ECHR 2001-III). 
Tundac ar arsebobdes raime mtkicebuleba ganzraxvisa, daemcirebinaT an 
daekninebinaT ganmcxadebeli, da masTan dakavSirebuli calkeuli moxelee-
bic ar iyvnen damnaSaveni savaraudo arasaTanado mopyrobaSi, xazi unda 
gaesvas im faqts, rom mTavroba, konvenciis safuZvelze, pasuxs agebs ne-
bismieri saxelmwifo uwyebis qmedebebze - saxelmwifos saerTaSoriso pasu-
xismgebloba aris sakiTxi, romelsac ganixilavs sasamarTlo yvela saqmeSi 
(ix. Novoselov v. Russia, # 66460/01, § 45, 2 ivnisi 2005, da Lukanov v. Bulgaria, 20 
marti 1997, § 40, Reports 1997-II).

115. sasamarTlo imeorebs mis myar midgomas, rom me-3 muxli saxel-
mwifoebs akisrebs valdebulebas, daicvas im adamianTa keTildReoba, 
romlebic arian mowyvlad mdgomareobaSi saxelmwifos mxridan kontro-
lis gamo, magaliTad, patimrebi an gawveuli samxedro mosamsaxureebi (ix. 
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Chember v. Russia, # 7188/03, § 50, 3 ivlisi 2008; Sarban v. Moldova, # 3456/05, § 
77, 4 oqtomberi 2005; Jalloh v. Germany [GC], # 54810/00, § 69, ECHR 2006 IX, da 
Mouisel v. France, # 67263/01, § 40, ECHR 2002-IX). Tumca, Tu gaviTvaliswinebT 
me-3 muxlis absolutur xasiaTs, romlis moTxovnebic ar uSvebs gamonakli-
sebs, dacvis es ufleba ar SeiZleba Semoifarglos oden samxedro an peni-
tencialuri dawesebulebebis konteqstiT. igi relevanturia sxva viTare-
bebSic, romlebSic individis keTildReoba, garkveuli zomiT, damokidebu-
lia xelisuflebis organoTa qmedebaze, visac samarTlebrivad moeTxoveba, 
rom misi Zalauflebis farglebSi miiRos aucilebeli zomebi sicocxlis an 
janmrTelobis dazianebis riskis Tavidan asacileblad (ix. konvenciis me-2 
muxliT dakisrebuli pozitiuri valdebulebis msgavsi konteqsti, Paul and 
Audrey Edwards v. the United Kingdom, # 46477/99, § 55, ECHR 2002 II).

116. winamdebare saqmeSi xelisuflebis organoebma ueWvelad icodnen, 
rom ganmcxadeblis mdgomareoba iyo mowyvladi da sicocxlisaTvis saSi-
Si. rogorc sazogadoebrivma prokurorma aRniSna Tavis gadawyvetilebaSi 
sisxlis samarTalwarmoebis dawyebis Sesaxeb, oficrebma, Jarovma da vo-
lkovma, ganmcxadebeli aRmoaCines ugono mdgomareobaSi da, Sesabamisad, 
SeuZlebelia „obieqturad Semcdariyvnen“, rogorc misi mdgomareobis 
simZimesTan mimarTebiT, aseve mis SesaZleblobasTan - moevlo sakuTa-
ri TavisTvis (ix. zemoT, 42-e punqti). sasamarTlo miiCnevs, rom raJams 
policiam miiRo informacia adgilobriv mcxovrebTagan miwaze ugonod 
mwoliare axalgazrda kacis Sesaxeb, sakiTxi moeqca xelisuflebis or-
ganoebis kontrolqveS, romlebic valdebulni iyvnen, mieRoT Semdgomi 
zomebi ganmcxadeblis sicocxlisa da janmrTelobis gadasarCenad.

117. ruseTis kanonmdeblobis Tanaxmad, policias aqvs sagangebo val-
debuleba, daicvas da gaufrTxildes moqalaqeebs zogadad, xolo Tav-
dasxmis msxverplT an sicocxlisTvis saSiS mdgomareobaSi myofT - gansa-
kuTrebiT. maTi movaleoba, daxmareba aRmouCinon aseT pirebs, Cadebulia 
rogorc policiis wesdebaSi (ix. zemoT, 82-e muxli), aseve sapatrulo 
policiis debulebaSi (ix. zemoT, 83-e muxli). debuleba moicavs detalur 
aRweras, ra unda moimoqmedos policiis oficerma danaSaulis adgilze 
misvlisas. maT moeTxovebaT pirveladi daxmarebis aRmoCena msxverpli-
saTvis, misi vinaobis dadgena, saswrafo daxmarebis gamoZaxeba, adgil-
ze SesaZlo mtkicebulebebis dacva, msxverplis an garSemo myofi nivTe-
bisaTvis adgilmdebareobis Secvlis gareSe. sasamarTlo aRniSnavs, rom 
saswrafo daxmarebis gamoZaxeba aSkarad moqceulia sapatrulo policiis 
TanamSromlebis movaleobaTa CamonaTvalSi, da ara policiis ganyofile-
bis morige oficris an sxva piris movaleobaTa Soris.

118. winamdebare saqmeSi oficrebma Jarovma da volkovma calsaxad 
daarRvies zemoxsenebuli samarTlebrivi dokumentebis moTxovnebi. maT 
ar gasinjes ugonod myofi ganmcxadebeli, raTa daedginaT misi mdgoma-
reobis simZime an ganesazRvraT, ra tipis daxmareba sWirdeboda mas Sesa-
bamis garemoebebSi. ar gamoiZaxes saswrafo daxmareba an medikosebi, Tanac 
maT hqondaT raciebi, SeeZloT gamoeyenebinaT mobiluri an quCis sazo-
gadoebrivi telefonebi, an sulac eTxovaT adgilobriv mcxovrebTaTvis, 
daerekaT binis telefonidan. wesebis bevrad ufro seriozul darRvevad 
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unda CaiTvalos oficerTa gadawyvetileba - ganmcxadebeli mklavebSi 
xelmokidebuli gadaeCoCebinaT gzidan, rasac, SesaZloa, mohyva kidec 
savalalo Sedegi. es ewinaaRmdegeba rogorc samarTlebriv moTxovnebs, 
aseve pirveladi daxmarebis aRmoCenis umTavres wesebs, romlebic krZa-
lavs adamianis gadaadgilebas, Tu mas, savaraudod, miRebuli aqvs Tavis 
travma, rac policiis oficrebs unda SeemCniaT. sabolood, oficrebma 
datoves SemTxvevis adgili kerZo sakuTrebis usafrTxoebis samsaxuris 
koordinatoris miTiTebiT, danamdvilebiT icodnen ra, rom ganmcxadebe-
lis mdgomareoba iyo umweo da sicocxlisaTvis saSiSi.

119. rac Seexeba maT saswrafo gauCinarebas, sasamarTlo uCveulod 
miiCnevs ruseTis policiis mowyobis wess, romlis mixedviTac raione-
bis patrulireba evalebodaT policiis oficrebs, visi upirvelesi mo-
valeobac iyo, kerZo sakuTrebasTan mimarTebiT emoqmedaT rogorc usa-
frTxoebis komerciuli samsaxuris TanamSromlebs (ix. zemoT, punqti 85) 
(ix. zemoT, 85-e punqti). oficrebma, Jarovma da volkovma, ganmcxadebeli 
uyuradRebod miatoves kerZo sakuTrebis usafrTxoebis koordinatoris 
miTiTebiT, raTa SeemowmebinaT viRacis qoneba sadRac sxvagan, Semosuli 
sagangaSo zaris safuZvelze. rogorc policiis ufrosma oficerma b-nma 
K-m ganumarta sasamarTlos, kerZo sakuTrebis usafrTxoebis koordi-
natoris brZaneba aRemateba policiis ganyofilebis morige oficrisas 
(ix. zemoT, 50-e muxli). sasamarTlos azriT, struqturis amgvar mowyo-
bas mohyva prioritetebis uxeSi perversia, ramdenadac kerZo sakuTrebis 
dacvis interesi aRmoCnda ganmcxadeblis sicocxlis interesze maRla.

120. garda amisa, sasamarTlo aRniSnavs, rom saqmis sasamarTlo ganxil-
vaze TvalnaTliv gamoCnda darRvevebi „sokolinaia goras“ policiis sad-
gurSi procedurebis gamoyenebisas. darRveva gamovlinda maSin, roca mo-
rige oficerma datova posti da Tavis nacvlad datova b-ni vanCarini. 
marTalia, b-ni vanCarinic policiis oficeri iyo, magram mas ar hqonda 
ufleba, Caenacvlebina morige oficeri. b-nma vanCarinma ar aRricxa Ja-
rovisa da volkovisagan  Semosuli zari Sesabamis JurnalSi, arc is ga-
arkvia, kontroldeboda Tu ara situacia, aranairi zoma ar miuRia hos-
pitalTan an, Tundac, gamosafxizlebel samsaxurTan dasakavSireblad; 
dabolos, mas araferi uTqvams morige oficrisaTvis dabrunebis Semdeg. 

121. gamovida ase: policiis orma oficerma namdvilad naxa ugonod 
myofi ganmcxadebeli da datova SemTxvevis adgili misTvis daxmarebis 
aRmoCenis gareSe. amave dros, morige oficerma policiis ganyofileba-
Si veraferi gaigo momxdaris Sesaxeb, radgan man dauSva, Caenacvlebina 
arakompetentur TanamSromels, romelmac, Tavis mxriv, ar daicva sapa-
trulo Setyobinebis Semdgomi damuSavebis dadgenili procedura. ga-
dacemuli valdebulebebis am mankierma wrem da mravalgvarma Cavardnam 
Sedegad moitana is, rom ganmcxadebeli ugonod iwva miwaze momdevno 6 
Tu 7 saaTs, sanam is ar ipoves meezoveebma da ar movida saswrafo dax-
marebis manqana. ruseTis xelisuflebis organoTa amgvar mopyrobas, sa-
samarTlos SefasebiT, SeiZleba daerqvas „araadamianuri“.

122. amdenad, dairRva konvenciis me-3 muxli imis gamo, rom xelisu-
flebis organoebma ver miiRes saTanado zomebi ganmcxadeblis sicocxli-
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sa da janmrTelobisTvis zianis Tavidan asacileblad, rac utoldeba 
araadamianur mopyrobas.

2. gamoZiebis savaraudo araadekvaturoba

123. sasamarTlo miiCnevs, rom samedicino daskvna ganmcxadeblis jan-
mrTelobis seriozuli dazianebis Sesaxeb, ganmcxadeblis ueWveli bral-
deba, rom datoves ezoSi, daxmarebis gareSe, mTeli Ramis ganmavlobaSi - 
miuxedavad imisa, rom policiam es ambavi Seityo jer kidev Ramis pirvel 
saaTze - warmoSobs arasaTanado mopyrobis „dasabuTebad pretenzias“. 
Sesabamisad, xelisuflebis organoebi valdebulni arian, Caataron inci-
dentTan dakavSirebuli garemoebebis efeqtiani gamoZieba. Semdgomi ana-
lizis mizniT, sasamarTlo ubrundeba gamoZiebis efeqtianobasTan daka-
vSirebul moTxovnebs, romlebic Camoyalibebulia zemoT, me-100 muxlSi.

124. upirvelesad, sasamarTlo SeniSnavs, rom kompetenturma orga-
noebma Zalian gvian daiwyes savaraudo arasaTanado mopyrobis sisxlis 
samarTlebrivi gamoZieba. policiis oficrebis - Jarovisa da volkovis 
- qcevasTan dakavSirebuli masala ganmcxadebelze Tavdasxmis saqmes ga-
moeyo mxolod 2002 wlis 6 ianvars, momxdari movlenebidan 6 Tvis Semdeg, 
Tanac mxolod ganmcxadeblis dedis saCivris pasuxad. amasTan dakavSi-
rebiT, sasamarTlo kvlav imeorebs, rom sicocxlisaTvis saSiS mdgoma-
reobasTan dakavSirebul saqmeebSi xelisuflebis organoebma unda imoq-
medon sakuTari iniciativiT, SemTxvevis maT yuramde miRwevisTanave, da 
ara msxverplis naTesavTa iniciativis kvalad (ix. zemoxsenebuli saqme 
Paul and Audrey Edwards, § 69). pirveladi mokvleva Sewyda im aragonivruli 
faqtis safuZvelze, rom policielebi TiTqosda „obieqturad Secdnen“ 
ganmcxadeblis SesaZleblobebTan dakavSirebiT - miexeda sakuTari Tavis-
Tvis - miuxedavad imisa, rom igi ugonod iyo. realurad, sisxlis samarT-
lebrivi gamoZieba daiwyo 2002 wlis 15 marts - mas Semdeg, rac zedamxe-
dvelma prokurorma ganixila da gaauqma es gadawyvetileba.

125. sasamarTlo kmayofilia imiT, rom dawyebis Semdeg sisxlis samar-
Talwarmoeba warimarTa met-naklebi gulmodginebiT da saqmis sasamarT-
lo ganxilva daiwyo 1 wlis Semdeg. Tumca, aRmoCnda, rom am siswrafes 
hqonda ukana mxare - SezRuduli da arasruli gamoZieba. saqmiswarmoebis 
manZilze mxolod policiis oficrebi, Jarovi da volkovi, iyvnen eWvmi-
tanilni. sazogadoebriv prokurorebs arc ki ucdiaT SeemowmebinaT, xom 
ar miuZRviT brali ganmcxadeblisaTvis drouli daxmarebis aRmouCen-
lobaSi moriges policiis ganyofilebaSi - romelmac sTxova arakompe-
tentur TanamSromels, Seecvala igi - an Tavad Semcvlels, b-n vanCarins. 

126. danamdvilebiT ver dgindeba, iyo Tu ara daculi ganmcxadeblis 
ufleba, mieRo efeqtiani monawileoba gamoZiebaSi. sayovelTao aRiare-
biT, 2002 wlis 5 seqtembers mas mieniWa msxverplis statusi saqmiswar-
moebaSi da am proceduruli statusis Tanmxlebi uflebebi. Tumca, ro-
gorc Cans, gamomZiebelma arc pasuxi moZebna da arc gadawyvetileba mii-
Ro mis detalur da dasabuTebul moTxovnaze, rom sxva samarTlebrivi 
kvalifikacia miecaT braldebulTa qcevisaTvis, an mis gancxadebaze - 
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SeerTeboda samarTalwarmoebas rogorc samoqalaqo mxare. orive es mo-
Txovna ganmcxadebelma waradgina 2002 wlis 27 noembers da gamomZiebelma 
isini miiRo imave dRes.

127. garda amisa, ise moxda, rom saqme Cavarda sasamarTloSi, radgan 
braldebis mxarem ver moamzada mtkicebulebebiT gamyarebuli safuZveli 
saqmis sasamarTlo ganxilvisaTvis. ase magaliTad, oficrebis - Jarovisa da 
volkovis - braldebis erT-erTi elementi gaxldaT araswori informaciis 
miwodeba „sokolinaia goras“ policiis ganyofilebaSi, rom maT TiTqosda 
yvelanairi zoma miiRes. Tumca, sazogadoebriv prokurorebs ar daupiris-
pirebiaT erTmaneTTan isini da b-ni vanCarini - erTi mxriv, da b-ni vanCari-
ni da morige oficeri - meore mxriv, raTa aRmoefxvraT Seusabamobani maT 
CvenebebSi. sabolood, sasamarTlom uaryo b-ni vanCarinis Cveneba, rogorc 
arasarwmuno, radgan is moiqca arsebuli wesebis darRveviT da, amdenad, 
piradad iyo dainteresebuli simarTlis SeniRbviT. is, rom braldebis mxa-
rem gadaWarbebuli mniSvneloba mianiWa b-n vanCarinis Cvenebas, rogorc 
mtkicebulebas, cxadi Sedegia zemoT moyvanili Secdomisa - gamoeZiebinaT 
policiis oficrebis qceva „sokolinaia goras“ policiis ganyofilebaSi. 

128. sabolood, sasamarTlos azriT, pirveli instanciis sasamarTlos 
daskvnebi ar Seesabameba faqtebs - rogorc es dadginda samarTalwar-
moebisas - imdenad, ramdenadac man daaskvna, TiTqosda policiis ofi-
crebs, Jarovsa da volkovs, ar SeiZleba scodnodaT, rom ganmcxadeblis 
mdgomareoba iyo sicocxlisaTvis saSiSi, radgan maT „SemTxvevis adgilze 
mxolod ramdenime wuTi dahyves, isic RamiT, da dazianebebi SesamCnevi ar 
iyo“. es daskvna naklovania im udavo faqtis gamo, rom ganmcxadebeli iyo 
ugonod da ar SeeZlo TavisiT gadaadgileba. swored am mizeziT mouwiaT 
oficrebs misi gadaTreva gzidan. ganmcxadeblis ugonod yofna - razec 
oficrebi ar kamaToben - aris faqti, romelic aSkarad ar Seesabameba 
daskvnas, rom misi mdgomareobis simZime da misi sicocxlisa Tu jan-
mrTelobis riski SeumCneveli darCa. moskovis saapelacio sasamarTlom, 
romelmac ganixila saqme apelaciaze, ar upasuxa faqtobriv uzustobebs, 
razec sasamarTlo ganxilvam daayrdno sasamarTlos gamarTleba.

129. zemoT moyvanili msjelobis safuZvelze, sasamarTlo adgens, rom 
gamoZieba savaraudo arasaTanado mopyrobaze daiwyo dagvianebiT, misi 
farglebi iyo arasakmarisi da ganmcxadeblis proceduruli uflebebi 
ar daucavT, samarTalwarmoebas ki aklda myari mtkicebulebebi da fa-
qtobrivi masala. Sesabamisad, adgilobrivi xelisuflebis organoebis 
mxridan sakiTxis gamoZieba ar SeiZleba CaiTvalos „efeqtianad“. aqedan 
gamomdinare, dairRva konvenciis me-3 muxlis proceduruli mxare, rad-
gan xelisuflebis organoebma ver Caatares efeqtiani gamoZieba ganmcxa-
deblis pretenziis pasuxad, rom is policiam miatova daxmarebis gareSe. 

III. konvenciis me-13 muxlis savaraudo darRveva

130. ganmcxadebeli Cioda konvenciis me-6 muxlis 1-li punqtisa da 
me-13 muxlis safuZvelze, rom mas ar misces saSualeba, SeerTeboda po-
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liciis oficrebis - Jarovisa da volkovis - sisxlis samarTalwarmoebas, 
rogorc samoqalaqo mxare, rom maTi gamarTleba ar iyo saTanadod das-
abuTebuli da samarTalwarmoebas Sav laqad aCnda proceduruli naklo-
vanebani. sasamarTlo arkvevs, rom erTaderTi, riTac es saCivari gansx-
vavdeba zemoT ukve ganxiluli sakiTxebisagan - me-3 muxlis proceduru-
li mxaris darRvevis kuTxiT - aris ganmcxadeblis saCivarze samoqalaqo 
samarTlebrivi dacvis efeqtiani saSualebis SesaZlebloba, kompensacia 
savaraudo arasaTanado mopyrobis gamo. sasamarTlo miiCnevs, rom es 
saCivari unda ganixilebodes konvenciis me-13 muxlis safuZvelze (ix. 
Chember v. Russia, # 7188/03, § 66, 3 ivlisi 2008, da Betayev and Betayeva v. 
Russia, # 37315/03, § 125, 29 maisi 2008), romelic ikiTxeba Semdegnairad:

„yvelas, visac daerRva am konvenciiT gaTvaliswinebuli uflebebi da Ta-
visuflebebi, unda hqondes samarTlebrivi dacvis efeqtiani saSualeba 
erovnuli xelisuflebis organoebisagan, Tundac es darRveva Caidinos 
pirma, romelic samsaxurebriv uflebamosilebas axorcielebda“.

131. ganmcxadebelma aRniSna, rom mas ar hqonda efeqtiani SesaZleb-
loba, waredgina samoqalaqo saCivari kompensaciis miRebisaTvis, radgan 
erovnul sasamarTloebs brali aravisTvis daudgeniaT. ramdenadac ara-
vin gaasamarTles, ruseTis samoqalaqo kodeqsis safuZvelze, samoqalaqo 
sarCelic ar Sedga.

132. mTavrobam ganmarta, rom ganmcxadebelma ar waradgina moTxovna, 
SeerTeboda samarTalwarmoebas, rogorc samoqalaqo mxare, winaswari ga-
moZiebis stadiaze. man es moiTxova saqmis sasamarTlo ganxilvis dawyebis 
Semdeg. sasamarTlom sworad uaryo es moTxovna da dasturad moiSvelia 
imdroindeli sisxlis samarTlis kodeqsis 44-e muxli, romelic amgvar 
moTxovnas uSvebs winaswari gamoZiebis dasrulebamde. mas Semdeg, rac 
44-e muxli Sesworda 2003 wlis 4 ivlisis federaluri kanonmdeblobiT 
da moTxovnis wardgena gagrZelda sasamarTlo ganxilvis dasrulebamde, 
ganmcxadebels is xelaxla ar warudgenia. aqedan gamomdinare, ganmcxa-
debels hqonda samarTlebrivi dacvis efeqtiani saSualeba, rac mas ar 
gamouyenebia.

A. dasaSveboba

133. sasamarTlo miiCnevs, rom es saCivari ar aris aSkarad dausabuTe-
beli konvenciis 35-e muxlis me-3 punqtis mniSvnelobiT. garda amisa, igi 
ar aris dauSvebeli romelime sxva safuZvelze. amdenad, is unda gamo-
cxaddes dasaSvebad.

B. saqmis arsebiTi mxareebi

134. sasamarTlo kvlav imeorebs, rom konvenciiT erovnul donezea 
garantirebuli samarTlebrivi dacvis efeqtiani saSualeba, raTa ga-
tardes am konvenciiT gaTvaliswinebuli uflebebisa da Tavisuflebebis 
arsi da daculi iyos erovnuli samarTliT. aqedan gamomdinare, me-13 
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muxlis safuZvelze SesaZlebelia erovnuli samarTlebrivi dacvis efe-
qtiani saSualebis moTxovna, raTa gairkves konvenciis safuZvelze aR-
Zruli „dasabuTebuli sasarCelo moTxovnis“ arsi da gaewios saTanado 
daxmareba. amasTan, xelSemkvrel saxelmwifoebs aqvT erTgvari diskre-
cia, Tu rogor daeqvemdebaron konvenciis debulebaTa valdebulebebs. 
me-13 muxlis valdebulebaTa farglebi gansxvavdeba ganmcxadeblis mier 
konvenciis safuZvelze aRZruli saCivris mixedviT. miuxedavad amisa, 
samarTliani dacvis efeqtiani saSualeba, romelic savaldebuloa me-13 
muxlis Tanaxmad, unda iyos „efeqtiani“ praqtikaSic da samarTalSic (ix. 
Cobzaru v. Romania, # 48254/99, §§ 80-82, 26 ivlisi 2007; Anguelova v. Bulgaria, 
# 38361/97, §§ 161-162, ECHR 2002 IV; da Süheyla Aydın v. Turkey, # 25660/94, § 
208, 24 maisi 2005).

135. sasamarTlom ukve daadgina, rom saxelmwifo xelisuflebis or-
ganoebi pasuxismgebelni arian ganmcxadeblis arasaTanado mopyroba-
ze - es aris  Sedegi imisa, rom policiis oficrebma ar aRmouCines mas 
daxmareba sicocxlisaTvis saSiS mdgomareobaSi. amdenad, ganmcxadebels 
hqonda „dasabuTebuli sasarCelo moTxovna“ me-13 muxlis miznebisaTvis 
da xelisuflebis organoebi valdebulni iyvnen, CaetarebinaT efeqtia-
ni gamoZieba policiis oficrebis mimarT misi pretenziebis pasuxad. ze-
moT dasaxelebuli mizezebis gamo, ar SeiZleba CaiTvalos, rom Catarda 
efeqtiani sisxlis samarTlebrivi gamoZieba me-13 muxlis Sesabamisad, 
romlis moTxovnebic ufro farToa, vidre me-3 muxliT dakisrebuli ga-
moZiebis valdebuleba (ix. zemoxsenebuli Cobzaru-s saqme, § 83, da, mutatis 
mutandis, Buldan v. Turkey, # 28298/95, § 105, 20 April 2004, da Tanrıkulu v. Turkey, 
# 23763/94, § 119, ECHR 1999-IV).

136. garda amisa, rac Seexeba samoqalaqo samarTlebrivi dacvis efe-
qtian saSualebas, sasamarTlo ar miiCnevs aucileblad, gansazRvros, 
hqonda Tu ara saSualeba ganmcxadebels, rom sisxlis samarTalwarmoebas 
SeerTeboda rogorc samoqalaqo mxare. mniSvnelovania is, rom es samarTa-
lwarmoebebi damTavrda policiis oficrebis gamarTlebiT. amasTan daka-
vSirebiT, sasamarTlo imeorebs: araerTxel gamovlinda, rom ruseTis sa-
moqalaqo sasamarTloebs ar aqvT precedenti, rom arsebiTad ganixilon 
sisxlis samarTlis savaraudo danaSaulTan dakavSirebuli samoqalaqo 
saCivari sisxlis samarTalwarmoebis procesSi bralis dadgenis gareSe. 
sasamarTlom daaskvna, rom marTalia, ruseTis samoqalaqo sasamarTlos 
Teoriulad aqvs SesaZlebloba, damoukideblad Seafasos faqtobrivi da 
samarTlebrivi sakiTxebi, praqtikulad imdenad mniSvnelovania manamdel 
sisxlis samarTalwarmoebaTa daskvnebis wona, rom mosarCelis yvelaze 
damajerebeli mtkicebulebebic ki SeiZleba ugulebelyon. samarTlebri-
vi dacvis amgvari efeqtiani saSualeba iqneba oden Teoriuli da iluzo-
ruli, da ara praqtikuli da efeqtiani - rogorc amas moiTxovs konvencia 
(ix. zemoxsenebuli Chember-is saqme, § 71; Menesheva v. Russia, # 59261/00, 
§ 77, ECHR 2006 III; Isayeva v. Russia, # 57950/00, § 155, 24 Tebervali, 2005; 
da Isayeva and Others v. Russia, # 57947/00, 57948/00 da 57949/00, § 147, 24 
Tebervali, 2005). im saqmeebSi, sadac sisxlis samarTalwarmoeba sajaro 
moxeleebis mimarT Sewyda saqmis sasamarTlo ganxilvamde an dasrulda 
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gamarTlebiT, ganmcxadeblisaTvis xelmisawvdomi samarTlebrivi dacvis 
nebismier sxva efeqtian saSualebas, zianisaTvis saCivris CaTvliT, eqneba 
warmatebis SezRuduli Sansi da ver miiCneva, rom SeZlebs ganmcxadeblis 
kompensaciis uzrunvelyofas (ix. Tarariyeva v. Russia, # 4353/03, § 101, ECHR 
2006 ... (amonaridebi); Dedovskiy and Others v. Russia, # 7178/03, § 101, 15 mai-
si, 2008). winamdebare saqmeSi sasamarTlo ver xedavs mizezs, rom gadau-
xvios am daskvnas. 

137. amdenad, sasamarTlo askvnis, rom ganmcxadebels uari eTqva 
samarTlebrivi dacvis efeqtian saSualebaze mis saCivarTan dakavSirebiT 
- policiis gulgrilobiT gamowveuli arasaTanado mopyrobis Sesaxeb. 
aqedan gamomdinare, dairRva konvenciis me-13 muxli.

IV. konvenciis me-3 muxlis savaraudo darRveva savaraudo 
samedicino gulgrilobis gamo

138. me-3 muxlis safuZvelze, ganmcxadebeli agreTve Cioda, rom 33-e 
saavadmyofos eqimebma mas ar aRmouCines mZime mdgomareobisaTvis Sesafe-
risi samedicino daxmareba da es ambavi saTanadod ar gamouZiebiaT.

139. ganmcxadebelma ganacxada, rom misma dedam da sxva naTesavebma 
naxes, rogor iwva is SiSveli moZrav sawolze, 33-e saavadmyofos dere-
fanSi. am mdgomareobaSi iyo 2001 wlis 30 ivnisis adriani dilidan, sul 
cota, 2001 wlis 1 ivlisis 18:00 sT-mde. mas aravin aqcevda yuradRebas, 
arc saTanadod gausinjavs vinmes, arc rentgeni gadauRiaT. CanawerebSi 
Seitanes diagnozi, romelic mxolod misi megobris Cvenebis safuZvelze 
daadgines. garda amisa, 33-e saavadmyofoSi qirurgiuli operaciis dros, 
sisxlis gadasxmisas, igi dainficirda C hepatitiT. ganmcxadebelma xaz-
gasmiT aRniSna, rom 33-e saavadmyofoSi misi pirveladi mkurnalobisas 
gamovlenili gulgrilobis gamo igi samudamod gaxda SezRuduli Sesa-
Zleblobisa. saxelmwifo pasuxismgebeli unda yofiliyo mkurnalobaze, 
radgan 33-e saavadmyofo municipaluri dawesebulebaa, romelic samedi-
cino momsaxurebas uwevs farTo sazogadoebas.

140. amasTan, ganmcxadebelma ganacxada, rom gamoZieba savaraudo same-
dicino gulgrilobis Sesaxeb daiwyo mxolod 12 Tvis Semdeg momxdari-
dan da gagrZelda 4 weliwad-naxevars. am periodSi gamoitanes aranakleb 
7 gadawyvetilebisa gamoZiebis Sewyvetis Sesaxeb, romlebic mogvianebiT 
Secvales. misi samedicino istoria 33-e saavadmyofodan daikarga. sabo-
lood, ar gamovlenila da arc dasjila damnaSave samedicino gulgrilo-
baSi. ganmcxadebelma daaskvna, rom gamoZieba ar iyo drouli, safuZvliani 
da sakmarisi. garda amisa, SezRudes misi CarTuloba gamoZiebis procesSi 
da is iRebda ukmar informacias misi mimdinareobis Sesaxeb.

141. mTavrobam ganacxada, rom ganmcxadeblis deda ganuwyvetliv Cio-
da misi vaJisaTvis araadekvaturi mkurnalobis gawevis gamo 33-e saavad-
myofoSi. misi saCivrebi ganixila moskovis mTavrobis janmrTelobis de-
partamentma 2001 wels, da 2003 wlis 5 marts daiwyo samarTalwarmoeba. 
calke sisxlis samarTlis saqmes - ganmcxadeblis samedicino istoriis 
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dakargvis Sesaxeb - iZiebda aRmosavleTis administraciuli olqis sazo-
gadoebrivi prokuratura. sabolood, mTavrobam aRniSna, rom 2006 wlis 
30 noembers moskovis qalaqis prokurorma dasaja gamomZiebeli, b-ni vo-
lki, gamoZiebis procesSi samedicino gulgrilobis saqmeze samarTalwar-
moebis dausabuTebeli Sewyvetis gamo.

A. dasaSveboba

142. mTavrobam ganacxada, rom ganmcxadebels ar amouwuravs samarT-
lebrivi dacvis yvela saSualeba, radgan ar mimarTa moskovis izmailovs-
kis olqis pirveli instanciis sasamarTlos im gadawyvetilebis sapiris-
pirod, romliTac Sewyda sisxlis samarTalwarmoeba an waredgina saCiva-
ri 33-e saavadmyofos eqimebis winaaRmdeg.

143. sasamarTlo yuradRebas miapyrobs im faqts, rom mTavrobis war-
modgenili faqtobrivi monacemebiT, zedamxedvelma prokurorma imave 
dRes gaauqma uaxlesi gadawyvetileba samedicino gulgrilobasTan daka-
vSirebuli gamoZiebis Sewyvetaze, Tan gamosca miTiTebebi gamoZiebaSi 
samarTlebrivi dacvis saSualebaTa xarvezebze (ix. zemoT, 78-e punqti). 
ramdenadac es gadawyvetileba gauqmda, ganmcxadeblisaTvis azri aRar 
hqonda sasamarTloSi apelaciis wardgenas am faqtis winaaRmdeg.

144. rac Seexeba samoqalaqo samarTalwarmoebiT Civilis SesaZleblo-
bas samedicino personalis winaaRmdeg, sasamarTlo kvlav imeorebs ze-
moT moyvanil daskvnas: rogorc Cans, ruseTis samoqalaqo sasamarTloebs 
ar SeuZliaT daadginon arsebiTi mxareebi samoqalaqo saCivrisa, romelic 
ukavSirdeba savaraudo seriozul sisxlis samarTlis danaSauls, Tuki 
ar arsebobs mtkicebulebebi bralis Sesaxeb (ix. zemoT, 136-e punqti). 
winamdebare saqmeSi sisxlis samarTalwarmoebas ar mohyolia sasamarTlo 
ganxilva da msjavrdeba. Sesabamisad, samoqalaqo saCivari ar SeiZleba 
CaiTvalos samarTlebrivi dacvis efeqtian saSualebad, romlis gamoyene-
basac ganmcxadebels sTxovdnen (kerZod, ix. Tarariyeva-is zemoT xsenebuli 
saqme, § 101). sasamarTlo uaryofs mTavrobis pretenzias samarTlebrivi 
dacvis yvela saSualebis amowurvis Sesaxeb.

145. garda amisa, sasamarTlo miiCnevs, rom es saCivari ar aris aSkarad 
dausabuTebeli - konvenciis 35-e muxlis me-3 punqtis mniSvnelobiT. amas-
Tan, igi ar aris dauSvebeli romelime sxva safuZvelze. amdenad, is unda 
gamocxaddes dasaSvebad.

B. saqmis arsebiTi mxareebi

1. Sesabamisoba me-3 muxlTan, samedicino momsaxurebis  
adekvaturobasTan dakavSirebiT 

146. ganmcxadebeli imyofeboda 33-e saavadmyofoSi 2001 wlis 30 ivni-
sidan 8 ivlisamde. misi saCivrebi arasaTanado samedicino daxmarebis 
Sesaxeb, umetesad, Seexeba sawyis periods, romelic grZeldeboda 30 ivni-
sis 09:00 saaTidan (roca is miiyvanes saavadmyofoSi) 1 ivlisis 17:30 sa-
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aTamde (roca gaukeTes gadaudebeli qirurgiuli operacia). man ganacxa-
da - da es gancxadeba mTvrobas ar ganuxilavs - rom am xnis ganmavlobaSi 
is gaxdili iwva moZrav sawolze saavadmyofos derefanSi, yovelgvari 
yuradRebis gareSe.

147. sasamarTlo aRniSnavs, rom 33-e saavadmyofoSi ganmcxadeblisaTvis 
aRmoCenili samedicino daxmarebis adekvaturoba ganixila eqspertTa orma 
jgufma. pirvelma jgufma, romelic Sedgeboda eqspertebisagan Tavdacvis 
saministros sasamarTlo medicinis centridan, gamoavlina bevri seriozu-
li darRveva ganmcxadeblis samedicino Semowmebisa da mkurnalobis pro-
cesSi. meore jgufma moskovis mTavrobis janmrTelobis dacvis departa-
mentidan uaryo pirveli komisiis daskvnebi, miiCnia ra isini arasandod, da 
daadgina, rom 33-e saavadmyofos samedicino personalma savsebiT sworad 
Seikava Tavi raime tipis Carevisagan im dromde, sanam SesaZlebeli ar gaxda 
qirurgiuli operacia Tavis tvinze. ori urTierTsawinaaRmdego daskvnis 
arsebobis gamo, gamoZieba Seecada SeemuSavebina raRac „Semrigebluri“ va-
rianti; Tumca, es SuZlebeli aRmoCnda, radgan ar arsebobda ganmcxade-
blis samedicino istoria 33-e saavadmyofodan.

148. samedicino daxmarebasTan dakavSirebiT arsebuli ori urTierT-
gamomricxavi daskvnis gamo sasamarTlo miiCnevs, rom Semdegi elementebi 
SesaZlebels gaxdis ganvsazRvroT, romel angariSs unda mieniWos meti 
sandooba. pirvel rigSi, Tavdapirveli samedicino Semowmeba Catarda 
namdvili samedicino istoriis safuZvelze, maSin, roca meore komisias 
xelT hqonda mxolod amonaridebi im istoriidan - is citatebi, romle-
bic moyvanili iyo pirvel angariSSi. sasamarTlo yuradRebas miapyrobs 
ruseTis sasamarTlo medicinis federaluri centris direqtoris mosa-
zrebas, romlis Tanaxmadac, sasamarTlo medicinis profesiul meTodebsa 
da standartebTan Seusabamoa mokvleva mxolod wina komisiis daskvnebze 
dayrdnobiT (ix. zemoT, 74-e punqti). meorec, sasamarTlo SeniSnavs, rom 
pirveli komisiis eqspertebi muSaobdnen Tvdacvis saministroSi - saxel-
mwifo organoSi, romelsac araviTari kavSiri ar aqvs arc samedicino 
dawesebulebasTan, arc sagamoZiebo organosTan. amis sawinaaRmdegod, 
meore komisia miandes moskovis mTavrobis janmrTelobis dacvis depar-
taments. es iyo organo, romelsac evaleboda moskovis yvela saavadmyo-
fos momarageba da zedamxedveloba, maT Soris, 33-e saavadmyofosic. es 
viTareba aSkarad warmoSobs interesTa konfliqts da SeuTavsebelia im 
moTxovnasTan, rom sasamarTlos eqimi unda sargeblobdes formaluri da 
de facto damoukideblobiT (ix. Barabanshchikov v. Russia, # 36220/02, § 59, 8 
ianvari 2009). zemoT moyvanil msjelobaze dayrdnobiT, sasamarTlo misi 
analizis safuZvlad aRiarebs pirveli eqspertebis angariSs. 

149. sasamarTlos eqspertebis Tanaxmad, ganmcxadebeli 33-e saavad-
myofoSi miiyvanes gansakuTrebiT seriozul mdgomareobaSi, rac saWi-
roebda mometebul samedicino yuradRebas da dauyovnebliv gamokvle-
vas neiroqirurgis, toqsikologisa da sxva specialistebis mxridan. amis 
nacvlad, saavadmyofom is aucilebeli procedurebic ki ver Caatara, 
rac savaldebulo iyo axali pacientis Semosvlis SemTxvevaSi. ganmcxa-
deblis mdgomareoba da mis dazianebaTa buneba da moculoba aRweri-
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lia zedapirulad da arasrulad. alkoholuri intoqsikaciis diagnozi 
daisva ara sisxlis an Sardis analizis safuZvelze, arc toqsikologis 
Semowmebis Sedegad, aramed mxolod imiT, rom sunTqvisas igrZnoboda 
„alkoholis suni“. metic, miuxedavad imisa, rom amtkicebdnen, TiTqosda 
sisxlSi alkoholis maRali da potenciurad letaluri koncentracia 
iyo, arc CautarebiaT da arc dauniSnavT dezintoqsikaciuri xasiaTis 
mkurnaloba. neiroqirurgma is mxolod Semosvlidan ori saaTis Semdeg 
naxa da momdevno 32 saaTis ganmavlobaSi, vidre daiwyeboda misi momza-
deba gadaudebeli qirurgiuli operaciisaTvis, ganmcxadebeli arsebiTad 
uyuradRebod datoves. is „obieqturad da saTnadod“ ar Seufasebia arc 
erT specialists, rentgenuli gamokvleva dauniSnes, magram ar Cautares 
da temperaturac ki ar gauzomes.

150. eqspertebma aseve aRniSnes, rom ganmcxadebels gauWianures saTanado 
daxmarebis aRmoCena, aseve, arc Sesabamisad da swrafad Seamowmes misi mdgoma-
reoba 33-e saavadmyofoSi miyvanamde, ramac mdgomareobis mkveTri gauareseba 
gamoiwvia. Tavis tvinSi mimdinare cvlilebebi imdenad Seuqcevadi da mZime 
aRmoCnda, rom sicocxlis gadarCenis mizniT, aucilebeli gaxda qirurgiuli 
Careva. eqspertebma xazgasmiT aRniSnes, rom qirurgiuli Carevac daagvianes, 
radgan ar akvirdebodnen ganmcxadeblis gauaresebul mdgomareobas. Semdeg, 
postoperaciul mdgomareobaSi araTanmimdevruli antibaqteriuli mkurna-
lobisa da arasaTanado kontrolis gamo, ganviTarda Wrilobebis postopera-
ciuli anTebiTi procesi da Tavis qalis osteomieliti. 

151. sasamarTlo SeniSnavs: eqspertebi eTanxmebian, rom arsebobs mi-
zez-Sedegobrivi kavSiri ganmcxadeblisaTvis 33-e saavadmyofoSi Cata-
rebuli mkurnalobis xarvezebsa da Semdgom unarSezRudulobas Soris. 
aseve, isini SeTanxmdnen, rom gazomvis Sesabamisi meTodebis ararsebobis 
gamo SeuZlebelia imis dadgena, ra moculobiT ukavSirdeba ganmcxade-
blis janmrTelobis mdgomareoba araswor mkurnalobasa da zedamxedve-
lobas da ramdenad - mis Tavdapirvel travmas, Tumca SeTanxmdnen imaze, 
rom 33-e saavadmyofos samedicino personalis mZime Secdomebma „xeli 
Seuwyo arasasurveli Sedegis“ dadgomas.

152. eqspertTa zemoT moyvanili daskvnebis safuZvelze, romelTa ga-
qarwylebac ver SeZlo mTavrobam, sasamarTlo miiCnevs, rom moskovis 
33-e saavadmyofoSi ganmcxadeblisaTvis gaweuli samedicino momsaxureba 
iyo araadekvaturi. amdenad, dairRva konvenciis me-3 muxli mTavrobis 
mxridan, romelmac ver SeZlo uzrunveleyo ganmcxadeblisaTvis saTana-
do samedicino momsaxureba.

2. gamoZiebis savaraudo araadekvaturoba

153. sasamarTlo SeniSnavs, rom xelisuflebis organoebi, dadgnen ra Ta-
vad ganmcxadeblisa da misi dedis braldebis winaSe - aSkara samedicino 
gulgrilobis Sesaxeb, rasac adasturebda ganmcxadeblis janmrTelobis md-
gomareobis seriozuli dazianeba - valdebulni iyvnen, efeqtianad gamoeZie-
binaT, ra saxisa da masStabis mkurnaloba Cautares ganmcxadebels 33-e sa-
avadmyofoSi. Semdgomi analizis mizniT, sasamarTlo eyrdnoba gamoZiebis 
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efeqtianobis moTxovnebs, romlebic mocemulia me-100 punqtSi, zemoT.
154. mxareebi SeTanxmdnen im sakiTxze, rom iqidan moyolebuli, rac 

ganmcxadeblis dedis iniciativiT, pacienti gadaiyvanes 33-e saavadmyofo-
dan burdenkos hospitalSi, dedamisi ganuwyvetliv Cioda 33-e saavadmyo-
foSi araadekvaturi samedicino momsaxurebis Sesaxeb. yvela misi saCivari 
uaryves jandacvis administraciis moxeleebma da sazogadoebrivma proku-
rorebma sxvadasxva samsaxuridan. sisxlis samarTlebrivi saqme daiwyo mxo-
lod 2003 wlis 5 marts, ukve 2 wlis Semdeg momxdaridan. sasamarTlo 
miiCnevs, rom ruseTis xelisufleba pasuxismgebelia sisxlis samarTalwar-
moebis dawyebis gaWianurebaze, agreTve imaze, rom ar imoqmeda myisierad 
da saqme mis dinebaze miuSva, mxolod msxverplis naTesavebis iniciativis 
amarad datova (ix. Paul and Audrey Edwards-is zemoxsenebuli saqme, § 69). 

155. gamoZiebis warmarTvis manera aCvenebs, rom sagamoZiebo organoebi 
eswrafodnen sakiTxis naCqarevad da zereled gadawyvetas. saqme gadaece-
moda xelisuflebidan gamoZiebas da ukan. gamoZieba regularulad cdi-
lobda, Seewyvita sisxlis samarTalwarmoeba, TiTqosda procedurul 
safuZvelze. sami wlis ganmavlobaSi gamovida aranakleb aTi gadawyveti-
lebisa sisxlis samarTalwarmoebis Sewyvetis Sesaxeb, romelTagan yvela 
saswrafod gaauqmes zedamxedvelma prokurorebma imitom, rom manamde Ca-
tarebuli gamoZieba iyo arasruli da arasakmarisi. ramdenime gamomZiebels 
gamoucxades sayveduri an dasajes imis gamo, rom saTanadod ar warmarTes 
gamoZieba, sisxlis samarTlis saproceso kanonmdeblobis Sesabamisad. 

156. arc is iyo uaryofili, rom gamoZieba aseve pasuxismgebelia mtkicebu-
lebaTa msxvili nawilis, kerZod, ganmcxadeblis samedicino istoriis dakar-
gvaze 33-e saavadmyofodan. am istoriis gaqrobiT SeuZlebeli gaxda momdevno 
raime saxis sasamarTlo eqspertiza an imis dadgena, ra mizez-Sedegobrivi 
kavSiri Tu bmebi arsebobs ganmcxadeblisaTvis 33-e saavadmyofoSi gaweul 
araadekvatur mkurnalobasa da misi janmrTelobis zians Soris.

157. dabolos, ar iyo daculi ganmcxadeblis sisxlis samarTalwar-
moebaSi efeqtiani monawileobis ufleba. is msxverplad cnes mxolod 2005 
wlis 6 seqtembers, sisxlis samarTalwarmoebis dawyebidan orweliwad-
naxevris Semdeg. am TariRamde mas ar hqonda SesaZlebloba, gamoeyenebina 
am statusTan dakavSirebuli procesualuri uflebebi, rogoricaa Sua-
mdgomlobaTa dayenebis an eqspertebisaTvis SekiTxvebis dasmis ufleba 
(SeadareT zemoxsenebul Tarariyeva-s saqmes, § 93).

158. zemoT aRniSnuli Zalian seriozuli naklovanebebis Suqze, sa-
samarTlo askvnis, rom gamoZieba ar iyo dauyovnebeli, zusti da yovel-
mxriv amomwuravi. dairRva konvenciis me-3 muxlis proceduruli mxare im 
TvalsazrisiT, rom gamoZieba savaraudo samedicino gulgrilobis garSe-
mo ar iyo efeqtiani. 

V. konvenciis sxva savaraudo darRvevebi

159. dabolos, ganmcxadebeli Cioda konvenciis me-5 muxlis 1-li pun-
qtis safuZvelze, rom Tavdasxmisa da samedicino daxmarebis aRmouCen-
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lobis gamo - policiis oficrebisa Tu eqimebis mxridan - dairRva misi 
xelSeuxeblobis ufleba. garda amisa, igi Cioda konvenciis me-8 muxlis 
safuZvelze, samedicino istoriis dakargvis gamo. 

160. sasamarTlo miiCnevs, rom ganmcxadebeli arasodes yofila Tavi-
suflebaaRkveTili da misi samedicino informacia ar gamJRavnebula. Se-
sabamisad, es saCivrebi ratione materiae  SeuTavsebelia konvenciis debule-
bebTan konvenciis 35-e muxlis me-3 punqtis mniSvnelobiT da ukugdebuli 
unda iyos 35-e muxlis me-4 punqtis Sesabamisad.

VI. konvenciis 34-e muxliT garantirebuli individualuri 
ganacxadis wardgenaSi xelis SeSlis savaraudo 
darRveva

161. 2007 wlis 29 marts ganmcxadebelma warmoadgina ganacxadi, ro-
melSic gamoTqvamda pretenzias, rom mTavrobam moaxdina masze zewola 
konvenciis 34-e muxlis darRveviT. kerZod, igi Cioda, rom mas miayenes 
Seuracxyofa, roca aRniSnes, rom iyo intoqsikaciis mdgomareobaSi; roca 
SecdomiT daaregistrires moskovis fsiqonevrologiur specializebul 
klinikaSi; roca xelisuflebis organoebi cdilobdnen, rom samedicino 
istoria gamoeTxovaT dedamisisTvis; roca dedamiss samsaxurSi  disci-
plinuri sanqcia Sufardes da roca mas, 23 wlis rom gaxda, mouxsnes 
saxelmwifo SeRavaTebi, romlebic hqonda mamamisis, samxedro oficris 
gardacvalebis Semdeg.

162. ganixila ra ganmcxadeblis argumentebi, sasamarTlom ar miiCnia, 
rom isini adastureben konvenciis 34-e muxliT garantirebuli indivi-
dualuri ganacxadis wardgenaSi xelis SeSlis savaraudo darRvevas. Se-
sabamisad, sasamarTlo ukuagdebs am ganacxads, rogorc dausabuTebels. 

VII. konvenciis 41-e muxlis gamoyeneba

163. konvenciis 41-e muxlis Tanaxmad,

„Tu sasamarTlo daadgens, rom dairRva konvencia da misi oqmebi, xolo 
Sesabamisi maRali xelSemkvreli mxaris Sidasaxelmwifoebrivi samarTa-
li darRvevis mxolod nawilobrivi gamosworebis SesaZleblobas iZleva, 
saWiroebis SemTxvevaSi, sasamarTlo dazaralebul mxares samarTlian dak-
mayofilebas miakuTvnebs“.

A. ziani

164. pirveli, ganmcxadebeli iTxovda sazRaurs materialuri ziani-
saTvis, rac mas miadga 2001 wlis 29 ivniss ganxorcielebuli Tavdasxmisa 
da araswori samedicino daxmarebis Sedegad miRebul dazianebaTa mkurna-
lobisas. man aRniSna, rom sWirdeboda eqTnis yoveldRiuri momsaxureba 
(weliwadSi, daaxloebiT, 13,500 evro), mudmivi medikamenturi mkurnaloba 
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(weliwadSi 2,000 evro), fizioTerapia da regularuli samedicino kon-
troli (weliwadSi 13,925 evro), reabilitaciis kursi germaniasa an avs-
triaSi (13,200 evro or weliwadSi erTxel) da samedicino aRWurviloba 
(2,000 evro). garda amisa, igi acxadebda, rom dakarga perspeqtiva da Se-
mosavali, RirebulebiT - 7,000 evro weliwadSi. am Tanxebis gamravlebiT 
sicocxlis saerTo xangrZlivobaze - 30 welze - ganmcxadebeli iTxov-
da materialuri zianis anazRaurebas 1,292,750 evroTi. garda amisa, igi 
iTxovda 200,000 evros aramaterialuri zianisaTvis.

165. mTavrobam ganacxada, rom gamoZieba Tavdasxmasa da samedicino 
daxmarebis saqmeebze jer ar iyo dasrulebuli. Sesabamisad, ganmcxade-
bels hqonda ufleba, kompensacia moeTxova adgilobriv doneze da, aqe-
dan gamomdinare, materialuri zianisaTvis sazRauris moTxovna naadrevi 
iyo. garda amisa, man aRniSna, rom ganmcxadebels daeniSna invalidobis 
pensia da 2003 wels mas daufinanses mgzavroba spa kurortze, misces ru-
suli warmoebis manqana da manqanis Cixoli. mTavrobis azriT, usafuZvloa 
gancxadeba Semosavlebis dakargvasTan dakavSirebiT, radgan is Seexeba 
„momaval savaraudo SesaZleblobebs“. dabolos, mTavrobam miiCnia, rom 
gadaWarbebuli iyo moTxovna aramaterialuri zianis anazRaurebisaTvis 
da ar Seesabameboda sasamarTlos precedentul samarTals.

166. sasamarTlo imeorebs, rom zusti Tanxis gansazRvras, rac auci-
lebelia ganmcxadeblis materialuri zianis srulad asanazRaureblad 
(restitutio in integrum), SeiZleba xeli SeuSalos darRvevidan gamomdinare 
zianis arsobrivad gaurkvevelma bunebam (ix. Young, James and Webster v. the 
United Kingdom (former Article 50), 18 oqtomberi 1982, Series A # 55, § 11). miuxe-
davad imisa, rom savaraudo danakargebis SefasebisTvis dauzustebelia 
bevri faqtori, kompensaciis mikuTvneba mainc SesaZlebelia. rac meti 
iqneba drois Sualedi, miT ufro gaurkveveli gaxdeba kavSiri darRve-
vasa da zians Soris (ix. Orhan v. Turkey, # 25656/94, §§ 426 et seq., 18 ivnisi, 
2002). amgvar saqmeebSi unda gadawydes samarTliani dakmayofilebis done 
materialuri danakargebisaTvis, iqneba es warsulSi Tu momavalSi, risi 
mikuTvnebac aucilebelia ganmcxadeblisaTvis. es unda gadawyvitos sa-
samarTlom misi Sexedulebisamebr, imis gaTvaliswinebiT, rac samarTlia-
nia (ix. Sunday Times v. the United Kingdom (former Article 50), 6 noemberi, 1989, 
Series A # 38, § 15, da Lustig-Prean and Beckett v. the United Kingdom (Article 41), # 
31417/96 da 32377/96, §§ 22-23, ECHR 2000).

167. sasamarTlo iTvaliswinebs, rom zogierT manamdel saqmeSi, sa-
dac dadga momavali Semosavlebis dakargvis sakiTxi, sasamarTlom Tavisi 
gamoTvlebi daayrdno im kapitalis aqtualur gaangariSebebs, romelic 
aucilebelia Semosavlis garkveuli donis SesanarCuneblad, rogorc 
es warmoadgines ganmcxadeblis warmomadgenlebma (ix. Aktaş v. Turkey, # 
24351/94, § 350, ECHR 2003 V, da zemoxsenebuli Orhan-is saqme, § 433). ima-
ve midgomis gamoyeneba SesaZlebelia momavali danaxarjebis gamoTvli-
sas. Tumca, winamdebare saqmeSi ganmcxadebelma moiTxova Tanxa, romelic 
miiRo wliuri samedicino danaxarjebis martivi gamravlebiT sicocxlis 
saSualo xangrZlivobaze ruseTSi. momavali Semosavlis danakargic  ana-
logiurad daiangariSa. 
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168. aqedan gamomdinare, Tundac CaiTvalos, rom ganmcxadeblis mowo-
debuli gaangariSeba da monacemebi sworia, sasamarTlo miiCnevs: wina-
mdebare saqmeSi gamoyenebuli gamoTvlebis meTodi ar Seesabameba sa-
samarTlos midgomas momavali danakargebis daangariSebisadmi (ix. zemox-
senebuli Mikheyev-is saqme, § 161). garda amisa, dakarguli Semosavlebis 
daangariSebisas ar aris gaTvaliswinebuli invalidobis pensiiT miRebu-
li Tanxebi. aqedan gamomdinare, sasamarTlo ver miiRebs ganmcxadeblis 
moTxovnil saboloo cifrebs.

169. miuxedavad amisa, iTvaliswinebs ra ganmcxadeblis garSemo Seqmnil 
gaurkvevel viTarebasa da imas, rac man ganicada da ganicdis momavalSi, 
aseve, materialur zaralsa da mudmivi samedicino mkurnalobis aucile-
blobas misi invalidobidan gamomdinare, sasamarTlo winamdebare saqmeSi 
mizanSewonilad miiCnevs, rom  ganmcxadebels miekuTvnos kompensacia ma-
terialuri zianisaTvis, viTarebis miseuli Sefasebis Sesabamisad (ix. ze-
moxsenebuli Mikheyev-is saqme, § 162). ganmcxadeblis mdgomareobis serio-
zulobisa da sagangebo, mudmivi mkurnalobis saWiroebis gaTvaliswinebiT, 
sasamarTlo akuTvnebs mas 75,000 evros materialuri zianis sanacvlod, 
plus nebismieri gadasaxadi, rac SeiZleba daekisros am Tanxaze.

170. garda amisa, sasamarTlo imeorebs Tavis daskvnas, rom ruseTis 
xelisufleba pasuxismgebelia policiis qmedebebze, romelmac ganmcxa-
debeli miatova daxmarebis gareSe seriozuli Tavdasxmis Semdeg, aseve, 
samedicino personalis Secdomaze, aRmoeCina misTvis saTanado daxmareba 
umZimes mdgomareobaSi. xelisuflebis organoebma arc TavianTi movaleo-
ba Seasrules - efeqtianad ar gamoiZies ganmcxadebelze Tavdasxmis fa-
qti, arc zemoxsenebuli Secdomebi policiisa da samedicino personalis 
mxridan. am movlenebma gamoiwvia ganmcxadeblis ara mxolod fizikuri 
tkivili da gancdebi, aramed uZlurebis, frustraciis, usamarTlobisa 
da gauTavebeli gaurkvevlobis mZafri gancda, rac imsaxurebs kompen-
sacias aramaterialuri zianisaTvis (ix. sxva gadawyvetilebebTan erTad, 
Varnava and Others v. Turkey [GC], # 16064/90, 16065/90, 16066/90, 16068/90, 
16069/90, 16070/90, 16071/90, 16072/90 da 16073/90, § 224, 18 seqtemberi, 
2009). samarTlianobis principze dayrdnobiT, sasamarTlom ganmcxade-
bels mianiWa 78,000 evro aramaterialuri zianisaTvis, plus nebismieri 
gadasaxadi, rac SeiZleba daekisros am Tanxaze.

B. xarjebi da danaxarjebi

171. ganmcxadebelma ar moiTxova xarjebisa da danaxarjebis anazRau-
reba. Sesabamisad, ar aris saWiro sazRauris daweseba am mniSvnelobiT.

C. sauravi

172. sasamarTlo Sesaferisad miiCnevs, rom sauravi ganisazRvros 
evropis centraluri bankis mier dadgenili minimaluri nixriT, rasac 
unda daematos Tanxis sami procenti. 
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xsenebuli mizezebidan gamomdinare, sasamarTlo 
erTxmad
1. acxadebs ganmcxadebelze Tavdasxmis gamoZiebis araadekvaturobasTan, po-

liciisa da samedicino personalis mxridan daxmarebis naklebobasTan, am 
sakiTxebis araadekvatur gamoZiebasa da samoqalaqo samarTlebriv saSua-
lebaTa arsebobasTan dakavSirebul sakiTxebs arsebiT ganxilvaze dasaSve-
bad, xolo ganacxadis darCenil nawils  - dauSveblad;

2. adgens, rom dairRva konvenciis me-3 muxli imis gamo, rom xelisuflebis 
organoebma ar Caatares efeqtiani gamoZieba ganmcxadebelze Tavdasxmis 
faqtTan dakavSirebiT;

3. adgens, rom dairRva konvenciis me-3 muxli imis gamo, rom policiam ar 
aRmouCina daxmareba ganmcxadebels;

4. adgens, rom dairRva konvenciis me-3 muxli imis gamo, rom xelisuflebis 
organoebma ar Caatares efeqtiani gamoZieba policiis qmedebaTa irgvliv;

5. adgens, rom dairRva konvenciis me-13 muxli;

6. adgens, rom dairRva konvenciis me-3 muxli ganmcxadeblisaTvis 33-e sa-
avadmyofoSi gaweuli samedicino momsaxurebis araadekvaturobis gamo;

7. adgens, rom dairRva konvenciis me-3 muxli im mizeziT, rom xelisuflebis 
organoebma ar Caatares efeqtiani gamoZieba savaraudo samedicino gul-
grilobis irgvliv;

8. adgens, rom konvenciis 34-e muxliT garantirebuli individualuri ga-
nacxadebis Setanas dabrkoleba ar Sehqmnia;

9. adgens:

(a) mopasuxe saxelmwifo valdebulia, gadauxados ganmcxadebels 75,000 
evro (samocdaTxuTmeti aTasi evro) materialuri zianis sanacvlod 
da 78,000 evro (samocdaTvrameti aTasi evro) aramaterialuri zianis 
sanacvlod sami Tvis ganmavlobaSi im dRidan, roca gadawyvetile-
ba gaxdeba saboloo, konvenciis 44-e muxlis me-2 punqtis Tanaxmad,  
plus nebismieri saxis gadasaxadi, romliTac SeiZleba daibegros es 
Tanxa, rusul rublebSi, gadaxdis dRes arsebuli kursiT;

(b) zemoxsenebuli samTviani vadis gasvlis Semdeg, gadaxdis dRemde, 
aRniSnul Tanxas daekisreba sauravi im moculobiT, rac utoldeba 
evropuli bankis sesxisTvis gankuTvnil minimalur procents, ro-
melsac unda daematos samprocentiani ganakveTi;

10. uaryofs ganmcxadeblis sxva pretenziebs samarTlian dakmayofilebasTan 
dakavSirebiT.

 Sesrulebulia inglisur enaze da gacxadebulia werilobiT 2009 wlis 17 
dekembers, sasamarTlos reglamentis 77-e muxlis me-2 da me-3 punqtebis 
Sesabamisad.

soren nilseni  xristos rozakisi
registratori  prezidenti
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mexuTe seqcia

heligi germaniis winaaRmdeg

(ganacxadi # 20999/05)

gadawyvetileba

strasburgi

2011 wlis 7 ivlisi

saboloo versia

07/10/2011

gadawyvetileba saboloo gaxda konvenciis 44-e muxlis me-2 punqtis  
Sesabamisad. is SeiZleba daeqvemdebaros redaqciul gadasinjvas.
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saqmeze heligi germaniis winaaRmdeg 

adamianis uflebaTa evropuli sasamarTlos (mexuTe seqcia) palatam 
Semdegi SemadgenlobiT:

din Spilmani, prezidenti,
elizabet fura,
bost m. zupanCiCi,
izabel bero-lefevri,
ana paueri,
gana iudkivska,
anjelika nusbergeri, mosamarTle
da klaudia vesterdiki, seqciis registratori,
moiTaTbira daxurul kars miRma 2011 wlis 31 maiss,
da amave dRes gamoitana winamdebare gadawyvetileba:
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procedura

1. saqmes safuZvlad daedo ganacxadi # 20999/05, romelic 2005 wlis 
31 maiss germaniis federaluri respublikis winaaRmdeg sasamarTloSi 
Seitana  germaniis moqalaqem, b-nma herbert heligma (SemdgomSi „ganmcxa-
debeli“), adamianis uflebaTa da fundamentur TavisuflebaTa evropuli 
konvenciis (SemdgomSi „konvencia“) 34-e muxlis Tanaxmad.

2. ganmcxadeblis interesebs warmoadgenda advokati, b-ni h.o. siegi, 
romelic saqmianobda frankfurtSi/mainSi. germaniis mTavrobas (Semdgom-
Si „mTavroba“) warmoadgenda misi agenti, q-ni a. vitling-fogeli, ius-
ticiis federaluri saministrodan.

3. kerZod, ganmcxadebeli amtkicebda, rom misi dakaveba sakanSi daeqve-
mdebara arasaTanado da Rirsebis Semlaxvel mopyrobas an dasjas - kon-
venciis me-3 muxlis mniSvnelobiT.

4. 2009 wlis 15 dekembers mexuTe seqciis prezidentma gadawyvita, ec-
nobebina mTavrobisaTvis ganacxadis Setanis Sesaxeb.

faqtebi

1. saqmis garemoebebi

5. ganmcxadebeli daibada 1953 wels da cxovrobs frankfurtSi/maini.

1. saqmis faqtobrivi garemoebebi 

6. ganmcxadebeli sasjels ixdida butcbaxis sasjelaRsrulebis 
dawesebulebaSi. 2000 wlis oqtomberSi butcbaxis sasjelaRsrulebis 
dawesebulebis xelmZRvanelobam ubrZana mas, Tavisi samartoo saknidan 
gadasuliyo sxva sakanSi, sadac masTan erTad iqneboda ori Tanamesakne, 
xolo tualeti ar gamoiyofoda SirmiT an fardiT danarCeni saknisagan.

7. 2000 wlis 11 oqtombers, frankfurtis saapelacio sasamarTlos mier 
1985 wels sxva patimris mimarT gamotanil gadawyvetilebaze dayrdnobiT, 
ganmcxadebelma weriliT mimarTa butcbaxis sasjelaRsrulebis dawesebu-
lebis ufross da acnoba, rom amgvar sakanSi ganTavseba ukanonoa da is 
uars acxadebs gadasvlaze. imave dRes ganmcxadebelma SuamdgomlobiT mi-
marTa gisenis regionul sasamarTlos, romelmac igi ganixila mxolod mas 
Semdeg, rac ganmcxadebeli ramdenimeadgilian sakanSi gadaiyvanes.

8. 2000 wlis 12 oqtombers sasjelaRsrulebis dawesebulebis Tanam-
Sromlebma ganmcxadebels ubrZanes, daetovebina misi samartoo sakani da 
uTxres, rom uaris SemTxvevaSi gamoiyenebdnen Zalas (unmittelbarer Zwang). 
Sesabamisad, ganmcxadebelma datova Tavisi sakani da igi waiyvanes ram-
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denimeadgiliani saknisaken. Tumca, im saknis karebTan man kvlav uari Tqva 
iq Sesvlaze. Sedegad, warmoiSva Cxubi ganmcxadebelsa da TanamSromlebs 
Soris. ganmcxadeblis TqmiT, mas urtyamdnen da scemdnen sasjelaRsrule-
bis dawesebulebis TanamSromlebi maSin, roca is mxolod pasiurad ewina-
aRmdegeboda mis ganTavsebas ramdenimeadgilian sakanSi. mTavroba aRniSna-
vs, rom ganmcxadebeli urtyamda dawesebulebis TanamSromlebs.

9. Sedegad, ganmcxadebeli ZaliT gadaiyvanes usafrTxo sakanSi, sadac 
araferi iyo iseTi, rac safrTxes Seuqmnida (besonders gesicherter Haftraum 
ohne gefährdende Gegenstände). iq mas gaxades da Cxrekdnen. mxareebis war-
modgenili masalidan ar Cans, rCeboda Tu ara ganmcxadebeli SiSveli 
mTeli im xnis ganmavlobaSi, rac man usafrTxo sakanSi gaatara.

10. usafrTxo sakani - zomiT, daaxloebiT, 8,46 kv.m - aRWurvili iyo 
Semdegnairad: ori kari, erTmaneTTan dakavSirebuli jaWviT, ori kame-
ra, erTi daburulminiani, gisosebiani fanjara dRis sinaTlisaTvis, erTi 
matrasi cecxlgamZle zewriT, erTi CeCma, erTi dasareki sistema, ori 
fanjara kars zemoT, aluminis Weri saventilacio xvrelebiT, filebiani 
iataki. temperatura sakanSi kontroldeboda komfortisaTvis da sakvebi 
mohqondaT Cveul dros.

11. usafrTxo sakanSi gadayvanisas ganmcxadebeli gasinja cixis eqimma, 
romlis diagnoziTac, ganmcxadebels aRmoaCnda mcire sisxlCaqceva saxe-
sa da marcxena muxlze, aseve, sisxlCaqceva da mcire hematoma gulmkerdis 
marcxena mxares. 2000 wlis 12, 13, 16, 18 da 19 oqtombers ganmcxadebeli 
xelaxla gasinja cixis eqimma. 2000 wlis 31 oqtombers warmodgenil eqi-
mis angariSSi aRniSnulia, rom dazianebebi unda ganikurnos garTulebis 
gareSe, silurje gulmkerdis areSi, samedicino gamocdilebiT, gamoiwve-
vs diskomforts ufro xangrZlivi drois ganmavlobaSi.

12. 2000 wlis 14 oqtombers ganmcxadebeli moinaxula fsiqiatrma. 
13. 2000 wlis 15 oqtombers ganmcxadebelTan mivida cixis pastori. 

Tavis 2001 wlis 12 ianvris werilSi pastori aRniSnavda:

„ramdenadac usafrTxoebis jaWvi Caketili iyo, karis mxolod odnav SeRe-
ba gaxldaT SesaZlebeli. me SemeZlo damenaxa, rom patimari SiSveli iyo. 
ar var darwmunebuli, hqonda Tu ara mas dazianebebi, gadasuli silurje-
Si, samedicino angariSis Sesabamisad. Tumca, patimari iyo Zalian aRgzne-
bul mdgomareobaSi da laparakobda cemaze cixis TnamSromlebis mxridan“. 

14. 2000 wlis 16 oqtombers cixis administraciis ufrosma warmoadgi-
na Semdegi angariSi:

„2000 wlis 12 oqtombridan msjavrdebuli moTavsebulia gansakuTre-
biT usafrTxo sakanSi... samedicino Semowmebis kvalad, dRes ganzraxu-
li gvqonda misi gadayvana ramdenimeadgilian sakanSi sadgurze BI. cixis 
meTvalyureebis, B-sa da H-is, da Tavad Cemi TandaswrebiT, msjavrdebulma 
heligma ganacxada, rom igi daJinebiT moiTxovs misi uflebis Sesrule-
bas - gamoeyos samartoo sakani, rogorc amas iTvaliswinebs saapelacio 
sasamarTlos precedentuli samarTali - da rom is ar datovebs gansaku-
TrebiT usafrTxo sakans. Tu amas ZaliT gaakeTeben, maSin cixis zedamxe-
dvelebs mouwevT misi “cema sikvdilamde“.
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15. 2000 wlis 17 oqtombers ganmcxadebeli moinaxula cixis fsiqolog-
ma, doqtorma E-m, romelmac ganmcxadebelTan saubris Sesaxeb Semdegi 
angariSi warmoadgina:

„me movinaxule batoni heligi 2000 wlis 17 oqtombers izolirebul sakan-
Si im ganzraxviT, rom mepova gamosavali CixSi Sesuli viTarebidan. Tumca, 
b-ni heligi amtkicebda, rom verafriT wavidoda kompromisze da daJinebiT 
iTxovda Tavisi moTxovnis Sesrulebas samartoo sakanSi gadayvanaze... mas 
Znelad warmoudgenia am cixeSi darCena, sadac upatiod moepyrnen usafr-
Txo sakanSi moTavsebasTan dakavSirebiT... Cemi STabeWdilebiT, b-n heligs 
imdenad akviatebuli aqvs es azri, rom amJamad ver SeZlebs kompromisis 
daSvebas da droebiT gamosavalze msjelobas. igi miiCnevs, rom mas cudad 
epyrobian da arTmeven samartoo sakans, romelsac manamde ikavebda. b-ni 
heligi, rogorc yofili sportsmeni da aramweveli, ver Seegueba saknis 
gaziarebas mwevelebTan.“

16. ganmcxadebeli usafrTxo sakanSi rCeboda 2000 wlis 19 oqtombris 
11:30 sT-mde, sanam igi ar daTanxmda cixis hospitalSi moTavsebas. amis 
Semdeg man wamoiwyo samarTalwarmoebaTa ori wyeba.

2. samarTalwarmoeba, dakavSirebuli Zalis savaraudo gamoyenebas-
Tan cixis zedamxedvelebis mxridan da usafrTxo sakanSi dakavebis 
ukanonoba

17. 2000 wlis 25 oqtombers ganmcxadebelma mosTxova gisenis regio-
nul sasamarTlos (Gießen Regional Court), ukanonod gamoecxadebina misi 
usafrTxo sakanSi dakavebis faqti da cixis xelmZRvanelobis mxridan ga-
moyenebuli Zala. man ganacxada, rom cixis TanamSromlebi urtyamdnen da 
scemdnen, miuxedavad imisa, rom araviTari mizezi ar miucia zedamxedve-
lebisaTvis mis winaaRmdeg Zalis gamosayeneblad. 

18. 2004 wlis 8 aprils regionulma sasamarTlom uari ganacxada am 
moTxovnaze. sasamarTlom gaiTvaliswina cixis pastoris, cixis adminis-
traciis xelmZRvanelisa da cixis fsiqologis werilobiTi gancxadebebi 
(ix. zemoT §§14-16). amas garda, man ganacxada: eWvgareSea, rom ganTavseba 
ramdenimeadgilian sakanSi, sadac tualetebi ar aris gamoyofili danar-
Ceni saknisagan arc SirmiT da arc fardiT, unda iyos ukanono, rogorc 
es ukve daadgina frankfurtis saapelacio sasamarTlom adrindel pre-
cedentul samarTalSi. 

19. regionuli sasamarTlos Tanaxmad, ganmcxadeblis usafrTxo sakan-
Si moTavseba ar iyo gamowveuli misi uariT ramdenimeadgilian sakanSi ga-
dasvlaze. kerZod, es ar iyo disciplinuri zoma mis dasasjelad winaaRm-
degobis gawevisaTvis, igi usafrTxo sakanSi moaTavses Tavisi qcevis gamo, 
Zaladobisa da fizikuri zianis gansakuTrebul safrTxes rom uqmnida sxva 
adamianebs (cixis aqtis nawili 88, §§1, 2 # 5, ix. qvemoT: „Sesabamisi erovnu-
li kanonmdebloba“), rac iZleva usafrTxo sakanSi droebiT dakavebis nebas.

20. sasamarTlom Tavisi daskvnebi daayrdno cixis TanamSromelTa gan-
cxadebebs, romlebic amtkicebdnen, rom ganmcxadebeli maT xels kravda 
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da urtyamda, rom is gaxda Zalian agresiuli, roca ubrZanes ramdeni-
meadgilian sakanSi gadasvla. cixis zedamxedvelebi aRniSnaven, rom mxo-
lod Tavad ganmcxadebeli iyenebda Zalas. misi Zaladobrivi qcevis gamo 
aucilebeli gaxda, rom cixis xelmZRvanelobas gamoeyenebina Zala gan-
mcxadeblis usafrTxo sakanSi gadasayvanad, raTa Tavidan aecilebinaT 
cixis zedamxedvelebisaTvis zianis miyeneba.

21. amas garda, regionuli sasamarTlo miiCnevs, rom „dazustebiT ar 
SeiZleba dadgindes“, arsebobda Tu ara TviTdazianebis an suicidis se-
riozuli riski usafrTxo sakanSi moTavsebis periodSi.

22. es dakaveba iyo proporciuli, radgan ganmcxadeblis gamoyvana sa-
knidan SeuZlebeli gaxda 2000 wlis 19 oqtombramde. man ganacxada, rom 
cixis personali moklavda mas, Tu moisurvebda ramdenimeadgilian sa-
kanSi ZaliT gadayvanas. savaraudod, es iyo mizezi, ris gamoc is kvlav 
SeewinaaRmdegeboda amgvar gadayvanas. amdenad, 2000 wlis 19 oqtombram-
de arsebobda ganmcxadeblis mxridan Zaladobrivi qmedebis gansakuTre-
buli riski. garda amisa, cixis fsiqologma daadgina, rom ganmcxadebeli 
srulebiT ar iyo mzad kompromisis miRwevisaTvis, kerZod, is daJinebiT 
moiTxovda, rom gadaeyvanaT samartoo sakanSi.

23. 2004 wlis 8 aprils ganmcxadebelma warmoadgina apelacia kanonm-
deblobis punqtebze. kerZod, is miuTiTebda, rom Sesabamisi saxelmZR-
vanelo miTiTebebis safuZvelze, sagangebod dacul usafrTxo sakanSi 
dakavebis xangrZlivoba ar unda aRematebodes 24 saaTs. aqedan gamomdi-
nare, 7-dRiani ganTavseba iyo araproporciuli.

24. 2004 wlis 27 seqtembers frankfurtis saapelacio sasamarTlom 
ganmcxadeblis apelacia miuReblad cno im mizeziT, rom amasTan dakavSi-
rebiT saWiro ar iyo gadawyvetileba kanonmdeblobis Semdgomi gaumjobe-
sebisaTvis an precedentuli samarTlis simyaris dasadastureblad. 

25. 2004 wlis 26 oqtombers ganmcxadebelma Seitana sakonstitucio 
sarCeli. igi acxadebda, rom mas urtyamdnen da scemdnen usafrTxo sakan-
Si ganTavsebamde, miuxedavad imisa, rom mas moTxoves Tanxmoba usafrTxo 
sakanSi gadayvanaze. garda amisa, igi amtkicebda Semdegs:

„ mocemul SemTxvevaSi me ar vasaCivreb Tavisuflebis aRkveTas, rogorc 
aseTs. Tumca, sakonstitucio saCivari mimarTulia Cemi droebiTi dakave-
bis gansakuTrebiT mkacri pirobebis winaaRmdeg (“besonders einschneidende Art 
und Weise meiner zeitweiligen Unterbringung”), ganaCenis gamotanis procesSi“. 

26. 2004 wlis 28 dekembers federalurma sakonstitucio sasamarT-
lom, mis procesualur normebze dayrdnobiT, uari Tqva ganmcxadeblis 
sakonstitucio saCivarze, damatebiTi mizezebis dasaxelebis gareSe.

3. sisxlis samarTalwarmoeba

27. 2001 wlis 12 marts gisenis sazogadoebrivma prokuraturam Sewyvi-
ta sisxlis samarTalwarmoeba cixis zedamxedvelTa winaaRmdeg, romle-
bic CarTulni iyvnen ganmcxadeblis usafrTxo sakanSi gadayvanis pro-
cesSi. prokuraturam aRniSna: ganmcxadeblis samedicino Semowmebam 2000 
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wlis 12 oqtombers aCvena, rom mas hqonda sisxlCaqcevebi. ramdenime dRis 
Semdeg gadaRebulma rentgenma ar daadastura motexiloba an Zvlebis 
sxvagvari dazianeba. amdenad, dadginda, rom ganmcxadebels aqvs dazia-
nebebi usafrTxo sakanSi misi gadayvanis gamo. Tumca, SeuZlebelia dad-
gindes, es dazianebebi miRebulia cixis personalis mxridan - kerZod, 
dartymiTa da cemiT - Tu gardauvali Sedegia misi usafrTxo sakanSi 
iZulebiTi gadayvanisa. 

II. Sesabamisi erovnuli kanonmdebloba

28. cixis wesdebis Sesabamisi debulebebi ikiTxeba ase:

seqcia 88 (sifrTxilis gansakuTrebuli zomebi)

„(1) sifrTxilis gansakuTrebuli zomebi msjavrdebulis mimarT SeiZleba 
gamoiyenon misi qcevidan gamomdinare, an misi fsiqikuri mdgomareobis 
gaTvaliswinebiT, roca arsebobs misi gaqcevis mometebuli safrTxe, an 
sxva adamianebis Tu qonebis mimarT Zaladobrivi Setevis safrTxe, an sui-
cidisa Tu TviTdazianebis safrTxe. 

(2) mocemuli zomebi SeiZleba CaiTvalos sifrTxilis gansakuTrebul zo-
mebad:

...

5. dakaveba sagangebod dacul usafrTxo sakanSi, romelic ar Seicavs sa-
SiS obieqtebs.

...

(5) sifrTxilis gansakuTrebuli zomebi unda grZeldebodes manam, sanam 
saWiroa maTi miznebidan gamomdinare.“

seqcia 92 (eqimi specialistis zedamxedveloba)

„(1) roca msjavrdebuli dakavebulia sagangebod dacul usafrTxo sakanSi 
an adevs xelborkilebi (seqcia 88 (2) # 5 da 6), eqimi specialisti unda 
mivides masTan maleve da, Tu SesaZlebelia, moinaxulos yoveldRe amis 
Semdeg...

(2) eqim specialistTan regularuli konsultaciebi saWiroa manam, sanam 
msjavrdebuls ekrZaleba yoveldRiuri gasvlebi haerze“.

seqcia 96 (proporciulobis principi)

„(1) Zalis pirdapiri gamoyenebis ramdenime SesaZlo da Sesaferis zomas 
Soris unda SeirCes is zomebi, romlebic, savaraudod, nakleb zians miaye-
nebs pirs da, zogadad, sazogadoebas. 

(2) Zalis pirdapiri gamoyeneba ar unda moxdes, roca ziani, romelic mo-
salodnelia gamoiwvios, aSkarad ar aris proporciuli sasurveli Sedegisa“.

seqcia 109 (sasamarTlos gadawyvetilebis moTxovna)
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„(1) patimrobis aRsrulebis sferoSi individualuri SemTxvevebis maregu-
lirebel zomaTa gaprotesteba SesaZlebelia sasamarTlos gadawyvetile-
bis moTxovniT...“

III. evropis sabWos dokumentebi

29. qvemoT mocemuli amonaridebi aRebulia wamebis aRkveTis evropu-
li komitetis me-2 zogadi angariSidan (CPC/Inf(92)3):

“56. CPT gansakuTrebul yuradRebas miapyrobs im msjavrdebulT, romle-
bic imyofebian gancalkevebiT moTavsebasTan miaxloebul pirobebSi, 
miuxedavad imisa, Tu ra aris amis mizezi (disciplinuri mizezi, maTi „sa-
SiSnobis“ Tu „rTuli qcevis“ Sedegi, sisxlis samarTlebrivi gamoZiebis 
interesebi, maTi piradi moTxovna).

proporciulobis principi moiTxovs, rom daculi iyos balansi saqmi-
dan gamomdinare moTxovnebsa da gancalkevebiT moTavsebis tipis reJimis 
gamoyenebas Soris, romelic iseTi nabijia, rasac mohyveba Zalian mZime 
Sedegebi dakavSirebuli pirisaTvis. marto ganTavseba, zogierT SemTxve-
vaSi, SeiZleba gautoldes araadamianur da Rirsebis Semlaxvel mopyro-
bas; nebismier SemTxvevaSi, es zoma unda iyos rac SeiZleba xanmokle....“

CPT-s 1998 wlis angariSidan fineTis Sesaxeb (CPC/Inf(96)28):

“102. amas garda, ganyofileba moicavs „sadamkvirveblo sakansac“, sadac 
SeiZleba moaTavson msjavrdebulni, romlebzec eWvia, rom mimarTaven 
suicids an daizianeben sakuTar Tavs. zedamxedveloba xorcieldeboda 
SigniT CamontaJebuli CCTV kamerebis meSveobiT... delegacias acnobes, 
rom iq moTavsebul msjavrdebulebs xSirad xdian tansacmels da SiSvels 
toveben sakanSi. amgvari praqtika srulebiT miuRebelia.

CPT iZleva rekomendacias, rom msjavrdebulebis SiSvlad ganTavseba sa-
damkvirveblo sakanSi dauyovnebliv Sewydes. amgvar sakanSi moTavsebul 
msjavrdebulebs unda hqondeT WuWygamZle tansacmeli da sawolis mow-
yobilobebi...“

CPT-s 1998 wlis angariSidan belgiis Sesaxeb 2009 (CPC/Inf(2010)24):

„130... msjavrdebulis sakanSi SiSvlad datoveba, CPT-s  Tanaxmad, warmo-
Sobs Rirsebis Semlaxvel qmedebas. CPT iZleva rekomendacias, rom amgvar 
praqtikas dauyovnebliv bolo moeRos. arsebobs specialuri samosi, ro-
melic saSualebas aZlevs msjavrdebuls, rom ecvas rac SeiZleba cota 
tansacmeli, ramdenadac gasaTvaliswinebelia suicidis safrTxe“.
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samarTali

1. saCivari ganmcxadeblis mimarT arasaTanado mopyrobis Sesaxeb 
cixis TanamSromelTa mxridan.

30. ganmcxadebeli Cioda imis gamo, rom mas urtyamdnen da scemdnen 
cixis zedamxedvelebi usafrTxo sakanSi moTavsebamde. is eyrdnoboda 
konvenciis me-3 muxls, romelic Semdegnairad ikiTxeba:

„aravin SeiZleba daeqvemdebaros wamebas, araadamianur an Rirsebis Se-
mlaxvel mopyrobas an dasjas.“

31. mTavroba eyrdnoba mtkicebulebebs, romlebic moyvanilia gisenis 
regionuli sasamarTlos 2004 wlis 8 aprilis gadawyvetilebaSi. 

32. sasamarTlo aRniSnavs, rom mxareebis warmodgenili dokumentebi-
dan ar aris cxadi, dacvis samarTlebriv saSualebaTagan romels iyene-
bs ganmcxadebeli im mizniT, rom daiwyos cixis zedamxedvelTa sisxlis 
samarTlebrivi devna, romlebic, savaraudod, cudad moepyrnen mas. Tun-
dac CaiTvalos, rom samarTlebrivi dacvis Sidasaxelmwifoebrivi saSua-
lebebi mTlianad amoiwura, ganmcxadeblis saCivari savaraudo cudad 
mopyrobis Sesaxeb unda gamocxaddes dauSveblad, rogorc aSkarad daus-
abuTebeli Semdeg safuZvlebze.

33. sasamarTlos precedentuli samarTlis mixedviT, me-3 muxli  abso-
luturi mniSvnelobiT ar krZalavs Zalis gamoyenebas adamianebis mimarT 
dakavebis saknebSi. Tumca, Zalis amgvari gamoyeneba unda iyos mxolod 
gamouval viTarebaSi da araviTar SemTxvevaSi aRmatebuli. fizikuri Za-
lis gamoyeneba TavisuflebaaRkveTili piris mimarT ise, Tu es ar aris 
gamowveuli mkacri aucileblobiT misive qcevis gamo, laxavs adamianur 
Rirsebas da principulad arRvevs uflebas, romelic garantirebulia 
me-3 muxliT (ix. agreTve: Ribitsch v. Austria, 4 dekemberi, 1995, § 38, Series A # 
336 da Staszewska v. Poland, # 10049/04, § 53, 3 noemberi, 2009).

34. sasamarTlo kvlav imeorebs, rom arasaTanado mopyrobis darRveve-
bi gamyarebuli unda iyos Sesabamisi mtkicebulebebiT (ix. agreTve Jalloh 
v. Germany [GC], # 54810/00, § 67, ECHR 2006 IX; da, mutatis mutandis, Klaas v. 
Germany, 22 seqtemberi, 1993, § 30, Series A # 269). igi aRniSnavs, rom gise-
nis regionulma sasamarTlom, gamowvlilviT ganixila ra ganmcxadeblis 
mtkicebulebebi da cixis zedamxedvelTa da mowmeTa gancxadebebi, daas-
kvna, rom mxolod ganmcxadebelma gamoiyena Zala cixis zedamxedvelTa 
mimarT da ara piriqiT. sasamarTlo aRniSnavs, rom ganmcxadebels ar war-
moudgenia aranairi mtkicebuleba, rac sawinaaRmdego daskvnis gamotanis 
saSualebas miscemda. 

35. amas garda, sasamarTlo aRniSnavs, rom cixis eqimma, gasinja ra 
ganmcxadebeli usafrTxo sakanSi moTavsebisTanave, gamoavlina mxolod 
mcire sisxlCaqcevebi da patara zomis hematoma, romelic ganikurneboda 
garTulebaTa gareSe. ramdenime dRis Semdeg gakeTebulma rentgenulma 
gamokvlevam ar aCvena aranairi motexiloba an Zvlebis raime dazianeba. 
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sasamarTlo iRebs imas, rom es dazianebebi SeiZleba aixsnas ganmcxade-
blis mxridan gaweuli winaaRmdegobiT, roca mas iZulebiT aTavsebdnen 
usafrTxo sakanSi.

36. amas garda, sasamarTlo aRniSnavs: gisenis regionuli sasamarTlo 
aRiarebs, rom kanonieri ar aris ganmcxadeblis moTavseba ramdenimeadgi-
lian sakanSi, romelic ar iyo gankuTvnili sami adamianisaTvis. rogorc 
Cans, ganmcxadeblisaTvis ar iyo xelmisawvdomi saTanado sacxovrebeli 
pirobebi Sesabamis dros. am garemoebaTa safuZvelze, sasamarTlo miiCne-
vs, rom ganmcxadebels, cixis wesrigis interesebis dacvidan gamomdinare, 
SeeZlo gonivrulad aReZra saCivari misi gadayvanis winaaRmdeg da, sabo-
lood, gaesaCivrebina ziani, warmoSobili arasaTanado sacxovrebeli pi-
robebis gamo, vidre fizikuri winaaRmdegoba gaewia misi gadayvanisaTvis.  

37. yvela am garemoebis da, gansakuTrebiT, imis gaTvaliswinebiT, rom 
ganmcxadebelma miiRo sxeulis dazianeba mcire doziT, sasamarTlo as-
kvnis: gadayvanisas ganmcxadeblis mimarT mopyrobas ar miuRwevia arahu-
manuri mopyrobis zRvrisTvis. aqedan gamomdinare, ganacxadis es nawili 
aSkarad dausabuTebelia da uari unda eTqvas, konvenciis 35-e muxlis §3 
(a)-s Sesabamisad. 

II. saCivari usafrTxo sakanSi dakavebis kanonierebasTan 
dakavSirebiT

38. ganmcxadebeli Cioda, rom misi moTavseba usafrTxo sakanSi da iq 
dakaveba Svidi dRis ganmavlobaSi tansacmlis gareSe, utoldeba araadamia-
nur da Rirsebis Semlaxvel mopyrobas konvenciis me-3 muxlis mniSvnelobiT.

39. mTavroba ar daeTanxma am arguments.

A. dasaSveboba

40. sasamarTlo aRniSnavs, rom es saCivari ar aris aSkarad dausabu-
Tebeli konvenciis 35-e muxlis §3(a)-s mniSvnelobiT. is agreTve aRniS-
navs, rom ganacxadi ar SeiZleba dauSveblad gamocxaddes raime sxva 
safuZvliT. amdenad, is SeiZleba gamocxaddes daSvebulad.

B. saqmis arsebiTi mxareebi

1. ganmcxadeblis argumentacia

41. ganmcxadebeli Cioda usafrTxo sakanSi 7 dRis ganmavlobaSi daka-
vebaze, sadac is imyofeboda tanisamosisa da piradi higienis saSualebaTa 
gareSe. igi xazs usvamda Semdeg faqts: erovnulma sasamarTloebma da-
adgines, rom misi moTavseba ramdenimeadgilian sakanSi, rogorc es Ta-
vdapirvelad gadawyvita cixis xelmZRvanelobam, unda CaTvliliyo uka-
nonod. Sedegad, mas mieca ufleba, win aRdgomoda cixis TnamSromelTa 
Zaladobriv qmedebebs, risi mizanic iyo misi iZuleba, gadasuliyo ramde-

heligi germaniis winaaRmdeg



131

nimeadgilian sakanSi. Sesabamisad, ar arsebobda samarTlebrivi safuZve-
li misi usafrTxo sakanSi gadayvanisaTvis.

42. ganmcxadebelma, amasTan, aRniSna, rom tyuilia, TiTqosda is Zalado-
brivad Tavs daesxa cixis TanamSromlebs, rasac kargad aCvenebs Semdegi fa-
qti: cixis arc erTi TanamSromeli ar dazianebula. mas mxolod is undoda, 
rom darCeniliyo samartoo sakanSi. is dauyovnebliv da winaaRmdegobis ga-
reSe datovebda usafrTxo sakans, Tu mas SesTavazebdnen aseT sacxovrebels.

43. garda amisa, ganmcxadeblis TqmiT, misi gadaadgilebisa da moqmede-
bis Tavisuflebis SezRudva usafrTxo sakanSi gamiznuli iyo imisaTvis, 
rom is eiZulebinaT, daTanxmeboda ramdenimeadgilian sakanSi gadasvlaze.

2. mTavrobis argumentacia
44. mTavroba miiCnevs, rom ganmcxadeblis moTavseba usafrTxo sakanSi, 

arsebuli saqmis specifikuri garemoebebidan gamomdinare, ar utoldeba 
araadamianur an Rirsebis Semlaxvel mopyrobas konvenciis me-3 muxlis 
mniSvnelobiT. ganmcxadeblis mimarT mopyroba Tanxvdeba cixis wesdebis 
Sesabamis debulebebsa da administraciul saxelmZRvanelo principebs.

45. usafrTxo sakanSi moTavsebis xangrZlivobasTan dakavSirebiT, mTa-
vroba ar miiCnevs, rom gadaikveTa araadamianuri mopyrobis zRvari. gada-
adgilebisa da moqmedebis SezRudvis gansakuTrebul garemoebebs ar ga-
mouwvevia ganmcxadeblis fizikuri dazianeba an emociuri stresi im zoma-
mde, rom es ganxiluliyo rogorc araadamianuri mopyroba. maT aseve xazi 
gausves imas, rom ganmcxadebels TiTqmis yoveldRiurad naxulobda same-
dicino samsaxuris warmomadgeneli, aseve, fsiqologi da sasuliero piri.

46. imis gamo, rom saqmis garemoebebi TiTqmis 10 wlis winandelia, usa-
frTxo sakanSi moTavsebis detalebis sruli aRdgena SeuZlebelia. weri-
lobiTi dokumentacia cxadad ar aCvenebs, hyavdaT Tu ara gaSiSvlebuli 
ganmcxadebeli usafrTxo sakanSi yofnisas. Tumca, es iyo miRebuli pra-
qtika -  gaSiSvlebuli moeTavsebinaT adamiani am tipis sakanSi imisaTvis, 
rom daecvaT igi TviTdazianebisagan, ramdenadac imyofeboda aRgznebul 
da/an emociur mdgomareobaSi.

47. ganmcxadeblis moTavseba usafrTxo sakanSi iyo erTaderTi darCenili 
SesaZlebloba cixis zedamxedvelTa dazianebis  safrTxis Tavidan asacile-
blad da usafrTxoebis uzrunvelsayofad - imis gaTvaliswinebiT, rom gan-
mcxadebeli midrekili iyo Zaladobisaken, rac gamovlinda cixis zedamxe-
dvelebze TvdasxmiT. miRebuli zomebis proporciuloba Semowmda saTanado 
SualedebSi. cixis menejmenti eswrafvoda usafrTxoebis am zomis rac Sei-
Zleba male Secvlas. Tumca, es Tavidanve SeuZlebeli gaxda ganmcxadeblis 
mxridan urTierTTanamSromlobis survilis naklebobis gamo. misive Tanxmo-
biT, ganmcxadebeli droebiT gadaiyvanes saavadmyofoSi 2000 wlis 19 oqtom-
bers, radgan cixeSi ar hqondaT samartoo saknis micemis SesaZlebloba.

48. garda amisa, mTavroba miiCnevs, rom arc ganmcxadeblisaTvis ga-
daadgilebisa da moqmedebis xanmokle SezRudva, arc konkretuli gare-
moebani, arc ganmcxadeblis dakavebis mizani ar eqceva konvenciis me-3 
muxlis farglebSi. usafrTxo sakanSi ganmcxadeblis moTavsebis mizani 
ar yofila misi dasja ramdenimeadgilian sakanSi gadasvlaze uarisaTvis 
- cixis zedamxedvelebze misi Tavdasxmisa da Semdgomi qcevis gamo gaCnda 
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SiSi cixis wesrigis mniSvnelovani darRvevisa. 
49. sabolood, mTavrobam ganacxada: gasaTvaliswinebelia isic, rom 

ganmcxadebelma mainc miaRwia Tavis mizans, ar moeTavsebinaT igi ramde-
nimeadgilian sakanSi.

3. sasamarTlos Sefaseba

50. sasamarTlo kidev erTxel imeorebs, rom konvenciis me-3 muxli 
icavs demokratiuli sazogadoebis yvelaze fundamentur Rirebulebas. 
igi absoluturi mniSvnelobiT krZalavs wamebas, araadamianur an Rirse-
bis Semlaxvel mopyrobas an dasjas, miuxedavad arsebuli garemoebebisa 
da msxverplis qcevisa. arasaTanado mopyroba unda aRwevdes sisastikis 
minimalur zRvars, raTa moeqces me-3 muxlis farglebSi. sisastikis mi-
nimaluri zRvris Sefaseba fardobiTia; igi damokidebulia saqmis yve-
la garemoebaze, rogoricaa mopyrobis xangrZlivoba, misi fizikuri da 
fsiqikuri Sedegebi da, zogierT SemTxvevaSi, sqesi, asaki da msxverplis 
janmrTelobis mdgomareoba (ix. inter alia, Price v. United Kingdom, # 33394/96, 
§ 24, ECHR 2001-VII da Jalloh, citirebuli zemoT, § 67). darRveva arasaTa-
nado mopyrobis saxiT gamyarebuli unda iyos saTanado mtkicebulebebiT 
(ix.# 33394/96, §24, ECHR 2001-VII da Jalloh, citirebuli zemoT, § 67).

51. mopyrobas sasamarTlo miiCnevda „araadamianurad“ imitom, rom inter 
alia is iyo winaswar ganzraxuli, mimdinareobda saaTebis ganmavlobaSi, 
mZime garemoebebSi da gamoiwvia rogorc sxeulis fizikuri dazianeba, 
aseve intensiuri fizikuri da fsiqikuri tanjva (ix. Labita, citirebu-
lia zemoT, § 120). mopyrobas CaTvlida „Rirsebis Semlaxvelad“, roca is 
msxverplSi iwvevda SiSis, tanjvisa da damdablebis SegrZnebas - rasac 
SeeZlo misi Seuracxyofa, damcireba da, SesaZloa, fizikuri an moralu-
ri mdgradobis Seryeva (ix. Hurtado v. Switzerland, 28 ianvari, 1994, komisiis 
mosazrebebi, § 67, Series A # 280) -  an roca mopyroba iseTi iyo, rom 
msxverpls aiZulebda, moqceuliyo misi survilis an sindisis winaaRmdeg 
(ix. magaliTad, Denmark, Norway, Sweden and the Netherlands v. Greece (the “Greek 
case”), # 3321/67, 3322/67, 3323/67 da 3344/67, komisris 1969 wlis 5 noem-
bris angariSi, Yearbook 12, gv. 186 da Keenan v. the United Kingdom, # 27229/95, 
§110, ECHR 2001-III). garda amisa, imis gadawyvetisas, mopyroba aris Tu ara 
„Rirsebis Semlaxveli“ me-3 muxlis mniSvnelobiT, erT-erTi faqtori, ra-
sac sasamarTlo gaiTvaliswinebs, aris sakiTxi, iyo Tu ara aseTi mopyro-
bis mizani Sesabamisi adamianis Seuracxyofa da damcireba. aseve, amgvari 
miznis ararsebobiT ar SeiZleba sabolood gamoiricxos me-3 muxlis da-
rRveva (ix. Raninen v. Finland, 16 dekemberi 1997, § 55, Reports of Judgments and 
Decisions 1997 VIII; Peers v. Greece, # 28524/95, §§ 68 and 74, ECHR 2001-III; da 
Jalloh, citirebulia zemoT, §68). imisaTvis, rom dasja an mopyroba iyos 
„araadamianuri“ an „Rirsebis Semlaxveli“, misgan gamowveuli tanjva an 
damcireba yvela SemTxvevaSi unda scdebodes tanjvisa da damcirebis im 
zRvars, romelic uciloblad axlavs kanonier mopyrobasa an dasjas (ix. 
Labita, citirebulia zemoT, §120 da Jalloh, citirebulia zemoT, § 68).

52. ubrundeba ra mocemuli saqmis garemoebebs, sasamarTlo Tavdapirve-
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lad xedavs, rom ganmcxadebeli moaTavses usafrTxo sakanSi, raTa daecvaT 
cixis TanamSromlebi misi Tavdasxmisagan. misi dakavebis gansakuTrebul ga-
remoebaTa Sesaxeb sasamarTlo aRniSnavs, rom saknis farTobi Seadgenda 8,46 
kv. m.-s aq iyo matrasi da Turquli tipis tualeti. sasamarTlo miiCnevs, 
rom yvelaze arsebiTi saSualebebi, romlebic aRmoCnda usafrTxo sakanSi, 
ar iyo mosaxerxebeli grZelvadiani sacxovreblisaTvis. Tumca, sasamarTlo 
aRniSnavs, rom ganmcxadeblis moTavseba am sakanSi cixis xelmZRvanelobis 
mxridan sulac ar iyo gamiznuli, rogorc grZelvadiani RonisZieba. es Cans 
im faqtidan, rom cixis xelmZRvanelobac da fsiqologiuri samsaxuric 2000 
wlis 16 da 17 oqtombers cdilobdnen daerwmunebinaT ganmcxadebeli, rom 
gaeTavisuflebina usafrTxo sakani da, sabolood, gadasuliyo cixis sa-
avadmyofoSi, radgan sxva samartoo sakani ar iyo im droisaTvis.

53. sasamarTlo Semdeg akvirdeba imas, rom mxareTa warmodgenili ma-
salebidan ar aris cxadi, ganmcxadeblis gaCxrekisa da usafrTxo sakanSi 
moTvsebis Semdeg is kvlav SiSveli rCeboda Tu ara. sasamarTlo amis 
Sesaxeb aRniSnavs, rom ganmcxadebels arasodes, usafrTxo sakanSi mo-
Tavsebis periodSi Tu erovnul sasamarTloebSi saqmiswarmoebisas, ar 
uCivlia misTvis tansacmelze xelmisawvdomobis akrZalvis gamo. Tavis 
sarCelSi sasamarTlos winaSe is mxolod Cioda, rom gaaSiSvles.

54. meore mxriv, sasamarTlo yuradRebas miapyrobs mTavrobis argu-
mentacias, rom adamianebis moTavseba tansacmlis gareSe amgvari tipis 
saknebSi miRebuli praqtika iyo imisaTvis, rom isini daecvaT TviTda-
zianebisagan, ramdenadac imyofebodnen aRgznebul mdgomareobaSi. amas-
Tan, sasamarTlo aRniSnavs, rom cixis pastorma, romelmac mcire xniT 
moinaxula ganmcxadebeli usafrTxo sakanSi moTavsebidan sami dRis Se-
mdeg, dawera Tavis angariSSi (romelic moyvanilia gisenis regionuli 
sasamarTlos 2004 wlis 8 aprilis gadawyvetilebaSi), rom ganmcxadebeli, 
imyofeboda ra Zalian aRgznebul mdgomareobaSi, gaaSiSvles.

55. sasamarTlo, eyrdnoba ra zogadi wesis gamoyenebas, romelsac ixse-
niebs mTavroba (ix. §§46 da 54, zemoT) ganmcxadeblis saqmeSi, askvnis: aris 
sakmarisad myari, cxadi da Tanmxvedri niSnebi, rom ganmcxadebeli gaSiS-
vlebuli hyavdaT usafrTxo sakanSi yofnisas. garda amisa, sasamarTlo 
yuradRebas miapyrobs im faqts, rom erovnuli xelisuflebis organoebma 
icodnen amis Sesaxeb da unda gamoeZiebinaT es faqtebi. Sesabamisad, gan-
mcxadeblis saCivris Semdgom ganxilvas sasamarTlo ayrdnobs im daSve-
bas, rom ganmcxadebeli, rasakvirvelia, gaaSiSvles misi usafrTxo sakanSi 
moTavsebis SviddRian periodSi.

56. sasamarTlo miiCnevs, rom tansacmelze uaris Tqmam SeiZleba gamoiw-
vios SiSis, tkivilisa da damdablebis grZnoba, rasac mohyveba misi Seurac-
xyofa da damcireba. rac Seexeba dasaxul mizans, sasamarTlo iTvaliswinebs 
mTavrobis argumentacias, rom, rogorc wesi, adamians aTavseben usafrTxo 
sakanSi tansacmlis gareSe, raTa daicvan igi TviTdazianebisagan. Tumca, 
sasamarTlo aRniSnavs, rom gisenis regionulma sasamarTlom - romelsac 
hqonda upiratesoba, gamoeZiebina faqtebi da moesmina mowmeebisaTvis ufro 
adreul etapze, vidre es moaxerxa sasamarTlom - ver SeZlo darwmunebiT 
daedgina, arsebobda Tu ara TviTdazianebis an suicidis seriozuli safr-
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Txe ganmcxadeblis sakanSi yofnisas. garda amisa, sasamarTlo yuradRebas 
amaxvilebs Semdeg faqtze: araviTari niSani ar aris imisa, rom cixis xelmZR-
vanelobas efiqra naklebad mkacri saSualebebis gamoyenebaze, rogoricaa 
ganmcxadeblisaTvis iseTi tansacmlis miwodeba, romelic ar ixeva, Tanaxmad 
wamebis aRkveTis evropuli komitetis rekomendaciisa (ix. zemoT, §29).

57. yvela am elementis gaTvaliswinebiT, sasamarTlo miiCnevs, rom 
ganmcxadeblis moTavseba usafrTxo sakanSi Svidi dRis ganmavlobaSi, ro-
gorc aseTi, SeiZleba gamarTlebuli iyos mxolod am konkretuli saqmis 
garemoebebSi. Tumca, sasamarTlo miiCnevs, rom mTavrobam ver warmoadgi-
na sakmarisi raodenobis mizezi, riTac daasabuTebda aseT uxeS mopyro-
bas, rogoricaa ganmcxadeblisaTvis tansacmlis CamorTmeva usafrTxo 
sakanSi yofnisas. amdenad, ganmcxadebeli daeqvemdebara araadamianur da 
Rirsebis Semlaxvel mopyrobas, me-3 muxlis Sesabamisad.

58. aqedan gamomdinare, dairRva konvenciis me-3 muxli.

III. konvenciis sxva savaraudo darRvevebi

59. amas garda, ganmcxadebeli Cioda, rom usafrTxo sakanSi mis moTav-
sebasTan dakavSirebuli saqmiswarmoebis xangrZlivoba arRvevs mis ufle-
bas, aRmouCinon samarTlebrivi dacvis efeqtiani saSualeba, romelic 
garantirebulia konvenciis me-13 muxliT. garda amisa, gisenis regionu-
li sasamarTlos gadawyvetileba ar Seesabameboda missave precedentul 
samarTals da, amdenad, arRvevda ganmcxadeblis uflebas Tanaswori mo-
pyrobisa, garantirebuls konvenciis me-14 muxliT.  

60. Tumca, yvela im masalis Suqze, romelic mis xelTaa - da ramdena-
dac gasaCivrebuli sakiTxebi eqceva misi kompetenciis farglebSi - sa-
samarTlo adgens, rom ar vlindeba aranairi darRveva konvenciiTa da 
misi oqmebiT dadgenili uflebebisa da Tavisuflebebisa.

61. aqedan gamomdinare, saCivrebi ar aris aSkarad dasabuTebuli da 
uaryofili unda iyos konvenciis 35-e muxlis §§3 (a) da me-4 muxliT.

IV. konvenciis 41-e muxlis gamoyeneba

62. konvenciis 41-e muxli iTvaliswinebs:

„Tu sasamarTlo daadgens, rom dairRva konvencia da misi oqmebi, xolo 
Sesabamisi maRali xelSemkvreli mxaris Sidasaxelmwifoebrivi samarTa-
li darRvevis mxolod nawilobrivi gamosworebis  SesaZleblobas iZle-
va, saWiroebis SemTxvevaSi, sasamarTlo dazaralebul mxares samarTlian 
dakmayofilebas miakuTvnebs.”

63. ganmcxadebeli iTxovda 40,000 evros misi aramaterialuri zianis 
gamo, rogorc kompensacias tkivilisa da tanjvisaTvis, rac Sedegad mo-
hyva usafrTxo sakanSi Zaladobrivi gadayvanisa da moTavsebisas miRebul 
dazianebebs.
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64. mTavroba eyrdnoboda missave argumentacias, rom konvenciis me-3 
muxli ar darRveula.

65. sasamarTlo acxadebs, rom ganmcxadeblis saCivari mxolod nawi-
lobriv iyo warmatebuli. samarTlianobis principze dayrdnobiT, igi 
ganmcxadebels akuTvnebs 10,000 evros aramaterialuri zianisaTvis.

A. xarjebi da danaxarjebi 

66. ganmcxadebeli aseve iTxovda 200 evros xarjebisa da danaxarjebis 
asanazRaureblad erovnul sasamarTloTa winaSe da 5,000 evros stras-
burgis sasamarTlos winaSe gaweuli xarjebisaTvis.

67. mTavrobas komentari ar gaukeTebia.
68. sasamarTlos precedentuli samarTlis Tanaxmad, ganmcxadebels 

ufleba aqvs, miiRos anazRaureba xarjebisa da  danaxarjebisaTvis mxolod 
im moculobiT, romliTac mas SeuZlia daadasturos, rom maTi gaReba mox-
da realurad da aucileblobidan gamomdinare da es xarjebi gonivruli 
iyo Tavisi moculobiT. sasamarTlo aRniSnavs, rom ganmcxadebels ar war-
moudgenia aranairi dokumenturi dasabuTeba savaraudo danaxarjebisa ero-
vnuli sasamarTloebis winaSe da, amasTan, ar gansazRvra advokatis xarji 
sasamarTlos winaSe wardgenis sanacvlod. am garemoebaTa gaTvaliswinebiT, 
sasamarTlo miiCnevs, rom gonivruli iqneba, uari eTqvas ganmcxadebels mo-
Txovnili danaxarjebis kompensaciaze erovnuli sasamarTloebis winaSe da 
miekuTvnos Tanxa 3,500 evros odenobiT - mxolod strasburgis sasamarT-
loSi ganxorcielebuli saqmiswarmoebisaTvis.

B. sauravi

69. sasamarTlo Sesaferisad miiCnevs, rom sauravi ganisazRvros evro-
pis centraluri bankis mier dadgenili minimaluri nixriT, rasac unda 
daematos Tanxis sami procenti. 

xsenebuli mizezebidan gamomdinare, sasamarTlo 
erTxmad
1. acxadebs usafrTxo sakanSi dakavebis kanonierebasTan dakavSirebul saCi-

vars dasaSvebad da ganacxadis darCenil nawils - dauSveblad;

2. adgens, rom dairRva konvenciis me-3 muxli;

3. adgens:

(a) mopasuxe saxelmwifom, konvenciis 44-e muxlis me-2 punqtis Sesabamisad, 
ganmcxadebels unda gadauxados saboloo gadawyvetilebis miRebis dRi-
dan 3 Tvis ganmavlobaSi:

(i) 10,000 evro (aTi aTasi evro), plus nebismieri gadasaxadi, romliTac 
SeiZleba daibegros es Tanxa, aramaterialuri zianisaTvis;

(ii) 3,500 evro (sami aTas xuTasi evro), plus nebismieri gadasaxadi, 
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romliTac SeiZleba daibegros es Tanxa;

(b) zemoxsenebuli 3-Tviani vadis gasvlis Semdeg, gadaxdis dRemde, aRniS-
nul Tanxas daemateba sauravi im moculobiT, rac utoldeba evropuli 
bankis sesxisaTvis gankuTvnil minimalur procents, romelsac unda dae-
matos samprocentiani ganakveTi;

4. uaryofs ganmcxadeblis moTxovnis danarCen nawils samarTlian dakmayo-
filebasTan dakavSirebiT. 

 Sesrulebulia inglisur enaze da gacxadebulia werilobiT 2011 wlis 7 
ivliss, sasamarTlos reglamentis 77-e muxlis me-2 da me-3 punqtebis Sesa-
bamisad.

klaudia vesterdiki  din Spilmani
registratori  prezidenti

heligi germaniis winaaRmdeg



137

iatsenko ukrainis winaaRmdeg

CASE OF YATSENKO v. UKRAINE



138



139

mexuTe seqcia

iatsenko ukrainis winaaRmdeg

(ganacxadi # 75345/01)

gadawyvetileba

strasburgi

2012 wlis 16 Tebervali 

saboloo versia

16/05/2012

gadawyvetileba saboloo gaxda konvenciis 44-e muxlis me-2 punqtis  
Sesabamisad. is SeiZleba daeqvemdebaros redaqciul gadasinjvas.
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saqmeze iatsenko ukrainis winaaRmdeg

adamianis uflebaTa evropuli sasamarTlos (mexuTe seqcia) palatam 
Semdegi SemadgenlobiT:

din Spilmani, Tavmjdomare,
elizabet fura,
karel iungvirti,
mark viligeri,
ann pauer-fordi,
gana iudkivska,
andre potocki, mosamarTleebi,
da klaudia vesterdiki, seqciis registratori,
moiTaTbira daxurul kars miRma 2012 wlis 24 ianvars da imave dRes 

gamoitana winamdebare gadawyvetileba:



141

procedura

1. saqmes safuZvlad daedo ganacxadi # 75345/01, romelic 2001 wlis 
19 marts ukrainis winaaRmdeg sasamarTloSi Seitana ukrainis moqalaqem, 
b-nma sergei viqtoris Ze iatsenkom (SemdgomSi „ganmcxadebeli“), adamianis 
uflebaTa da ZiriTad TavisuflebaTa dacvis konvenciis (SemdgomSi „kon-
vencia“) 34-e muxlis Tanaxmad.

2. ganmcxadebels, romelsac sasamarTloSi warmomadgenlobisTvis 
samarTlebrivi daxmareba mieniWa, warmoadgenda b-ni a. buSCenko, xarkovis 
advokati. ukrainis mTavrobas (SemdgomSi „mTavroba“) warmoadgenda misi 
agenti, b-ni i. zaicevi.

3. ganmcxadebeli Cioda, rom mas policia moepyro arasaTanadod da ar 
Catarebula efeqtiani gamoZieba misi sarCelis sapasuxod.

4. 2003 wlis 28 noembers meore seqciis prezidentma gadawyvita, ec-
nobebina mTavrobisaTvis ganacxadis Setanis Sesaxeb. Semdeg ganacxadi 
gansaxilvelad gadaeca sasamarTlos mexuTe seqcias (sasamarTlos re-
glamentis 52-e muxlis 1-li punqti). 2004 wlis 30 noembers sasamarTlom 
gadawyvita, rom erTdroulad imsjelebda ganacxadis arsebiT mxareebsa 
da mis dasaSvebobaze (29-e muxli, 1-li punqti) da gaaerTiana ganacxadi. 
2004 wlis 29 dekembers ganmcxadebels sasamarTloSi warmomadgenlo-
bisTvis samarTlebrivi daxmareba mianiWes. amis Sesaxeb man informacia 
miawoda advokats, romelsac is unda warmoedgina 2005 wlis 14 Teber-
vals. mxareTa Soris mosazrebebis gacvla dasrulda 2005 wlis 7 marts. 
2009 wlis 3 noembers ganmcxadebelma acnoba sasamarTlos, rom surda 
waredgina Tavisi ganacxadi.

I. faqtebi

5. ganmcxadebeli daibada 1975 wlis 8 noembers.

A. sisxlis samarTalwarmoeba ganmcxadeblis winaaRmdeg

6. 1997 wlis 28 aprils policiam gaCxrika ganmcxadeblis bina.
7. 1997 wlis 14 maiss ganmcxadebeli dakiTxes da brali dasdes gamo-

ZalvaSi.
8. 1997 wlis 11 seqtembers ganmcxadebeli daakaves da miusajes wi-

naswari patimroba.
9. 2000 wlis 24 maiss xarkovis Cernozavodskis olqis pirveli ins-

tanciis sasamarTlom ganmcxadebels gamoZalvis msjavrdebis kvalad 
gamoutana ganaCeni - 9 weli Tavisuflebis aRkveTa. saqmis sasamarTlo 
ganxilvaze sasamarTlom gamoiyena mowme L.D.M-is Cveneba, micemuli wi-
naswari gamoZiebisas. L.D.M-is mtkicebuleba Seexeboda gamoZalvis cxra 
epizodidan erT-erTs, rac miewerebodaT ganmcxadebelsa da mis Tana-
mzraxvelebs. is ar Seicavda aranair informacias ganmcxadeblisa da 
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misi Tanamzraxvelebis saqmianobis Sesaxeb, ubralod, iZleoda damatebiT 
cnobebs ZiriTad mtkicebulebebze (msxverplisa da sxva mowmeebis Cvene-
bebi, policiis masalebi). 

10. 2000 wlis 19 dekembers xarkovis saolqo sasamarTlom ZalaSi da-
tova 2000 wlis 24 maisis gadawyvetileba. sasamarTlo ar daeyrdno L.D.M-
is mtkicebulebas da daadastura saqmis sasamarTlo ganxilvaze dadgeni-
li daskvnebi da faqtebis Sefaseba. garda amisa, imave sasamarTlom uaryo 
ganmcxadeblis saCivari pirveli instanciis sasamarTlos gadawyvetile-
basTan dakavSirebiT, romelic Seexeboda L.D.M-is Cvenebis mtkicebulebad 
miRebas, miT ufro, rom igi ar eswreboda saqmis sasamarTlo ganxilvas. 
amasTan, man aRniSna, rom mtkicebulebas hqonda damatebiTi informaciis 
mniSvneloba da mTlianad Seesabameboda sxva ganxilul mtkicebulebebs.

11. 2001 wlis 5 maiss xarkovis saolqo sasamarTlos prezidentis moad-
gilem uaryo ganmcxadeblis moTxovna, daewyoT samarTlebrivi gadasinjva.

B. ganmcxadeblis administraciuli dakaveba 1997 wlis 19 aprils

12. 1997 wlis 19 aprils policiis oficerma R.A.A.-m ganmcxadebeli 
daapatimra da moaTavsa merefas policiis ganyofilebaSi (Merefa Police 
Station) administraciuli danaSaulis safuZvelze, ramdenadac is iyo nas-
vami da igineboda sazogadoebrivi TavSeyris adgilze. imave dRes, mog-
vianebiT, q. xarkovis xarkovis olqis pirveli instanciis sasamarTlom 
ganmcxadebels msjavri dasdo zemoxsenebul administraciul danaSaulSi 
da miusaja administraciuli patimroba 10 dRiT.

13. 2005 wlis 27 maiss xarkovis saolqo saapelacio sasamarTlos 
prezidentma gaauqma q. xarkovis xarkovis olqis pirveli instanciis sa-
samarTlos 1997 wlis 19 aprilis gadawyvetileba (ix. zemoT me-12 punqti), 
daadgina ra, rom ganmcxadebels aTdRiani administraciuli patimroba 
miesaja usafuZvlod da sasamarTlos dadgenileba iyo dausabuTebeli.

C. ganmcxadeblis mimarT arasaTanado mopyrobasTan dakavSirebuli 
movlenebi da maTi gamoZieba

14. 1997 wlis 18 aprils xarkovis organizebuli danaSaulis winaaRm-
deg brZolis regionuli departamentis („organizebuli danaSaulis wi-
naaRmdeg brZolis departamenti“) policiis oficrebma ganmcxadebeli 
daakaves gamoZalvaSi monawileobis eWvis safuZvelze. imave dRes, 10:45 
sT-ze, oficrebma igi gadaiyvanes departamentis SenobaSi, sadac dakiTxes 
b-ni M-isTvis gamoZalvis Sesaxeb.

15. sagamoZiebo oqmis mixedviT, ganmcxadebelma datova organizebu-
li danaSaulis winaaRmdeg brZolis departamentis Senoba 1997 wlis 18 
aprils, 14:00 saaTze. zogierTi sxva oqmis mixedviT, is policiis ofi-
cerTa xelSi rCeboda ufro gvianobamdec. policiis Canawerebisa da po-
liciis oficris R.A.A.-s Cvenebis mixedviT, 1997 wlis 19 aprils, 02:30 sa-
aTze ganmcxadebeli miiyvanes merefas policiis ganyofilebaSi, sadac is 
moaTavses mcire xulignobis gamo. am ganyofilebaSi ganmcxadebeli mii-
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yvana N.A.V.-m, romelmac igi  manamde dakiTxa. policiis oficerma  R.A.A.-m 
ganmcxadebeli moaTavsa merefas policiis ganyofilebis sapatimro sa-
kanSi. manve Seadgina dawvrilebiTi oqmi ganmcxadeblis administraciuli 
patimrobis Sesaxeb (am oqmis mixedviT, ganmcxadebeli iyo nasvami da igi-
neboda sazogadoebriv adgilas 1997 wlis 18 aprils, 19:00 saaTze). amave 
oficerma q. xarkovis xarkovis olqis pirveli instanciis sasamarTlos 
mimarTa SuamdgomlobiT, ganmcxadeblisaTvis Seefardebina administra-
ciuli patimroba 10 dRis vadiT. 1997 wlis 19 aprils mosamarTlem daak-
mayofila es Suamdgomloba (ix. zemoT me-12 punqti).

16. 1997 wlis 23 da 25 aprils merefas policiis ganyofilebaSi gamoi-
Zaxes saswafo daxmarebis manqana, radgan ganmcxadebeli uCioda Tirkmele-
bis tkivils. 1997 wlis 26 aprilidan 13 maisamde ganmcxadebeli mkurna-
lobda xarkovis regionul saavadmyofoSi diagnoziT: Tirkmlis dazianeba 
da qala-tvinis travma. man kvlav imkurnala imave dazianebebze, imave sa-
avadmyofoSi, 1997 wlis 20 maisidan 4 ivnisamde da Semdeg xarkovis saqala-
qo saavadmyofoSi - 1997 wlis 9 ivnisidan 8 ivlisamde. 1997 wlis 14 ivli-
sidan 5 agvistomde ganmcxadebeli gadioda hospitalizebul mkurnalobas 
liubotinis saavadmyofoSi, sadac daudgines, rom hqonda posttravmuli 
miopia. mas mxedveloba uuaresdeboda 1997 wlis aprilis Semdeg.

17. 1997 wlis 5 maiss ganmcxadebelma saCivriT mimarTa xarkovis regio-
nul prokuraturas („regionuli prokuratura“) policiis oficrebis mxri-
dan arasaTanado mopyrobis gamo. 1997 wlis 3 ivniss man detaluri ganacxadi 
gaugzavna xarkovis regionul prokuraturas, sadac Cioda, rom mas scemes 
policiis oficrebma, S.O.G.-m, B.I.V.-m, B.S.V.-m, N.A.V.-m da L.D.V-m, organizebuli 
danaSaulis winaaRmdeg brZolis departamentidan. werilobiT saCivarSi igi 
aRwerda, rom es oficrebi muStebs urtyamdnen da scemdnen saxeSi, loyebze, 
kefaSi, yurebze, gulmkerdis areSi, zurgsa da sxeulis sxva nawilebSi. isi-
ni aseve aSinebdnen gaupatiurebiT, ubrZanebdnen gaSiSvlebas da ugrexdnen 
saTesleebs. garda amisa, man aRniSna, rom igi daTanxmda policiis am ofi-
crebTan TanamSromlobas. amasTan, aRniSna, rom dakiTxvis Semdeg oficerma 
N.A.V.-m gadaiyvana merefas policiis ganyofilebaSi, sadac is imyofeboda 
administraciul patimrobaSi - xulignobisaTvis.

18. aRniSnul sarCelTa Sedegad, 1997 wlis 4 ivniss regionuli proku-
raturis zedamxedvelma prokurorma aRZra sisxlis samarTalwarmoeba 
policiis oficerTa mxridan zianis miyenebisa da Zalauflebis borotad 
gamoyenebis braldebiT (sisxlis samarTlis kodeqsis 166-e muxlis me-2 
punqti). saqme gamoZiebisaTvis gadaeca q. xarkovSi kievis olqis  saolqo 
prokuraturas („saolqo prokuratura“). gamomZiebelma dakiTxa Sesabami-
si policiis oficrebi, mowmeebi da Tavad ganmcxadebeli da brZana same-
dicino mtkicebulebebis amoReba. 1997 wlis 13 agvistos gamomZiebelma 
brZana, CaetarebinaT ganmcxadeblis sasamarTlo samedicino Semowmeba, 
raTa daedginaT, miiRo Tu ara man raime saxis dazianeba da, aseTis ar-
sebobis SemTxvevaSi, misi gamomwvevi mizezebi. Semowmebis Sedegebi aisaxa 
1997 wlis 12 seqtembris angariSSi, sadac dadginda, rom ganmcxadebels 
hqonda tvinis Seryeva da Tirkmlis kantuzia, romelic, savaraudod, gaCn-
da 1998 wlis 18 aprils. angariSSi ver dadginda am dazianebaTa mizezi an 
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raime tipis mizez-Sedegobrivi kavSiri arasaTanado mopyrobasa da aRniS-
nul dazianebaTa Soris. saolqo prokuratura saqmes iZiebda 1997 wlis 
10 ivlisidan 1998 wlis 30 ianvramde, roca sisxlis samarTalwarmoeba 
Sewyda policiis oficerTa qmedebebSi corpus delicti-s  ararsebobis gamo.

19. 1997 wlis 2 seqtembers xarkovis regionuli policiis departamen-
tis xelmZRvanelma disciplinuri sasjeli daakisra R.A.A.-s (ix. zemoT 
me-15 punqti), daadgina ra, rom inter alia ganmcxadeblis dakaveba 1997 wlis 
18 aprils iyo ukanono kerZod, policiis Sida gamoZiebiT dadginda, rom 
N.A.V. moqmedebda R.A.A.-s moTxovniT, Seedgina dawvrilebiTi oqmi gan-
mcxadeblis dakavebasTan dakavSirebiT, simTvralisa da sazogadoebriv 
adgilas ginebis gamo (ix. zemoT me-12 punqti). aqve aRniSnulia, rom R.A.A.-
m yuradReba ar miaqcia im dazianebebs, romlebic ganmcxadebels hqonda 
dapatimrebisas.

20. ganmcxadebeli Cioda gamoZiebis Sewyvetis gamo (ix. zemoT me-18 pun-
qti) da 1999 wlis 3 maiss es gadawyvetileba gaauqma q. xarkovis prokura-
turam, romelmac daadgina, rom sisxlis samarTlis saqme arasakmarisad 
iyo gamoZiebuli. saqme damatebiTi gamoZiebisaTvis gadaegzavna saolqo 
prokuraturas, romelmac 1999 wlis 4 maisidan 29 oqtombramde ganaxor-
ciela ramdenime sagamoZiebo RonisZieba. kerZod, moiTxova saqmesTan daka-
vSirebul samedicino mtkicebulebaTa damatebiTi sasamarTlo samedicino 
Semowmeba. 1999 wlis 14 seqtembers sasamarTlo samedicino Semowmebam da-
adgina, rom 1997 wlis 18 aprilis SemTxvevis Semdeg, ganmcxadebels hqonda 
tvinis Seryeva da Tirkmlis kantuzia. 1999 wlis 20 seqtembers saolqo 
prokuraturam acnoba ganmcxadebels, rom saqmeSi ver Caideba policiis 
oficerTa winaaRmdeg misi saCivrebi dazianebaTa gamo, radgan ganmcxade-
bels ar hqonda msxverplis statusi sisxlis samarTlebrivi gamoZiebisas. 
1999 wlis 29 oqtombers ganmcxadeblis saCivarTa kvalad aRZruli samar-
Talwarmoebebi Sewyda, radgan gamoZiebam ver daadgina eWvmitanili. 

21. 1999 wlis 26 noembers qalaq xarkovis prokuraturam gaauqma es ga-
dawyvetileba, ramdenadac gamoZieba iyo arasruli. misi rekomendaciiT, 
unda dadgeniliyo, iyvnen Tu ara ganmcxadeblis dasaxelebuli policiis 
oficrebi damnaSaveni Zalauflebis borotad gamoyenebasa da misTvis 
sxeulis dazianebaSi. 2000 wlis 20 ianvars saolqo prokuraturam Sewyvi-
ta samarTalwarmoeba im safuZvliT, rom 1997 wlis 18 aprils ganmcxade-
blis dakiTxvaSi monawile policiis oficerTa qmedebebSi sakmarisad ar 
iyo corpus delicti. 

22. 2000 wlis 6 aprils q. xarkovis kievis olqis pirveli instanciis 
sasamarTlom („pirveli instanciis sasamarTlo“) Secvala 2000 wlis 20 
ianvris gadwyvetileba, radgan gamoZieba iyo arasruli. kerZod, gamo-
Ziebis daskvnebi ewinaaRmdegeba sasamarTlo eqspertis daskvnebs, romel-
Ta Tanaxmadac, ganmcxadebels hqonda sxeulis dazianebebi 1997 wlis 18 
aprilis movlenebis Semdeg. sasamarTlom daadgina, rom ganmcxadeblisT-
vis unda mieniWebinaT msxverplis statusi. man agreTve moiTxova im gare-
moebaTa Semdgomi gamoZieba, ramac gamoiwvia ganmcxadeblis dazianebebi.

23. 2000 wlis 12 maiss saolqo prokuraturis gamomZiebelma daiwyo 
damatebiTi gamoZieba ganmcxadeblis pretenziebze arasaTanado mopyro-
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basTan dakavSirebiT. 2000 wlis 30 maiss, ramdenime sagamoZiebo aqtisa da 
uaris Semdeg - daewyoT sisxlis samarTalwarmoeba policiis oficris, 
R.A.A.-s winaaRmdeg da ganmcxadeblisaTvis mieniWebinaT msxverplis statu-
si - samarTalwarmoeba Sewyda imave mizeziT, riTac 2000 wlis 20 ianvars.

24. 2000 wlis 10 ivliss regionulma prokuraturam Secvala 2000 wlis 
20 ianvris gadawyvetileba, daadgina ra, rom 2000 wlis 6 aprils mo-
samarTlis mier gacemuli miTiTebebi ar Seesabameboda moTxovnebs da 
gamoZieba Catarda zedapirulad da arasrulad.

25. 2000 wlis 14 ivlisidan 14 dekembramde mimdinareobda axali gamoZie-
ba. 2000 wlis 2 oqtombers gamoZieba policiis eWvmitanil oficerTa mimarT 
Sewyda maT qmedebebSi corpus delicti-s ararsebobis gamo. saqme gadaeca po-
liciis saolqo departaments „sxeulis mcire dazianebaTa“ braldebis  Semd-
gomi gamoZiebisaTvis (sisxlis samarTlis kodeqsis 106-e muxli). gamoZiebam 
kvlav uari uTxra ganmcxadebels msxverplis statusis miniWebaze. 2000 wlis 
14 dekembers policiis saolqo departamentma Sewyvita samarTalwarmoeba, 
radgan daadgina, rom ar iyo danaSaulis mtkicebulebebi.

26. 2001 wlis 2 aprils regionulma prokuraturam gaauqma 2000 wlis 
14 seqtembris, 2 oqtombrisa da 14 dekembris gadawyvetilebebi da saq-
me gadasca saolqo prokuraturas Semdgomi gamoZiebisaTvis. kerZod, man 
daadgina, rom zemoxsenebuli sagamoZiebo gadawyvetilebebi iyo ukanono, 
xolo gamoZieba Zalauflebis borotad gamoyenebasa da ganmcxadebli-
saTvis sxeulis dazianebaTa miyenebaze iyo arasruli da araadekvaturi.

27. gamoZieba ganaxlda 2001 wlis 7 aprils da gagrZelda 2001 wlis 
agvistomde. gamoZiebis msvlelobisas ganmcxadebels mianiWes msxverplis 
statusi, magram samarTalwarmoeba policiis oficerTa mimarT kvlav 
Sewyda corpus delicti-s naklebobis gamo da safuZveli sisxlis samarTa-
lwarmoebis dasawyebad gadakvalificirda. saqme kvlav gadaeca policiis 
saolqo departaments, sadac sxeulis dazianebaTa garSemo kidev erTi ga-
moZieba Sewyda 2001 wlis 12 seqtembers, ramdenadac ar arsebobda sisxlis 
samarTlis danaSaulis mtkicebulebebi. 2002 wlis 14 da 19 ianvars regio-
nulma prokuraturam gaauqma gamoZiebis yvela gadawyvetileba, radgan 
gamoZieba iyo arasruli da misi daskvnebi - gauazrebeli. saqme kvlav 
gadaeca saolqo prokuraturas xelaxali gamoZiebisaTvis.

28. am gadacemis Semdeg samarTalwarmoebam gastana 2002 wlis 1-dan 
27 Tebervlamde, roca saolqo prokuraturam kvlav Sewyvita samarTa-
lwarmoeba policiis oficrebis mimarT, radgan daadgina, rom ar iyo mt-
kicebulebebi Zalauflebis borotad gamoyenebasa an ganmcxadeblisTvis 
dazianebaTa ukanonod miyenebaze. man agreTve gadawyvita, daewyo sisxlis 
samarTlebrivi gamoZieba ganmcxadeblis sxeulis dazianebebis Sesaxeb da 
saqme Semdgomi gamoZiebisaTvis gadasca policiis saolqo departaments.

29. saqmis Semdgomi gamoZiebis mizniT gadacemis mere, 2002 wlis 6 
marts, policiis saolqo departamentis gamomZiebelma daiwyo sisxlis 
samarTlebrivi gamoZieba ganmcxadeblis sxeulis msubuq dazianebaTa 
gamo. 2002 wlis 23 agvistos gamoZiebam daadgina, rom ar arsebobs mtkice-
bulebebi sisxlis samarTlis danaSaulisaTvis, romlis Sedegic iyo gan-
mcxadeblis sxeulis dazianeba. man Sewyvita samarTalwarmoeba sisxlis 
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samarTlis danaSaulis mtkicebulebaTa naklebobis gamo.
30. 2002 wlis 5 noembers regionulma prokuraturam gaauqma 2002 wlis 

23 agvistos gadawyvetileba, radgan gamoZieba iyo araadekvaturi da 
arasruli. samarTalwarmoebebi kvlav xelaxla daiwyo policiis saolqo 
departamentma 2002 wlis 28 noembers.

31. 2002 wlis 9 dekembers policiis saolqo departamentis gamomZie-
belma pirveli instanciis sasamarTlos warudgina ganacxadi moTxovniT, 
rom SeewyvitaT samarTalwarmoebebi sxeulis dazianebis braldebaze - imis 
gaTvaliswinebiT, rom amoiwura xandazmulobis vada. 2002 wlis 19 dekembers 
am safuZvliT sasamarTlom gadawyvita, Seewyvita samarTalwarmoebebi.  

32. 2003 wlis 29 ianvars pirveli instanciis sasamarTlom daakmayofila 
ganmcxadeblis mamis moTxovna, gaezardaT apelaciaze wardgenis periodi, 
radgan arc misTvis da arc ganmcxadeblisaTvis arasodes ucnobebiaT sa-
qmis sasamarTlo ganxilvis Sesaxeb. ganmcxadebelma waradgina saapelacio 
saCivari 2002 wlis 19 dekembris gadawyvetilebis gauqmebis moTxovniT.

33. 2003 wlis 22 aprils xarkovis regionulma saapelacio sasamarT-
lom gaauqma 2002 wlis 19 dekembris sadavo gadawyvetileba. kerZod, man 
daadgina: policiis departamentma da sasamarTlom ver uzrunvelyves, 
rom ganmcxadebels hqonoda SesaZlebloba, Tavad gascnoboda saqmis ma-
salebs maT sasamarTloSi wardgenamde. man saqme xelaxali mosmenisaTvis 
gadasca pirveli instanciis sasamarTlos, romelmac 2003 wlis 30 maiss 
moiTxova damatebiTi gamoZieba ganmcxadeblis sxeulis dazianebaTa gamo.

34. axali damatebiTi gamoZieba gagrZelda 2003 wlis 27 ivnisidan 10 
oqtombramde, roca policiis saolqo departamentma Sewyvita samarTa-
lwarmoebebi saqmeSi corpus delicti-s naklebobis gamo.

35. 2003 wlis 1 dekembers regionulma prokuraturam gaauqma 2003 
wlis 10 oqtombris gadawyvetileba, rogorc ukanono. man saqme gadasca 
saolqo prokuraturas xelaxali winasasamarTlo gamoZiebisaTvis. 2004 
wlis 13 ianvars gamoZiebam ganacxada, rom ganmcxadebeli gaxda sxeulis 
dazianebaTa msxverpli, romlebic mas miayena ucnobma pirma 1997 wlis 18 
aprils. gamomZiebelma dakiTxa ganmcxadebeli da iTxova damatebiTi sa-
samarTlo samedicino Semowmeba misi dazianebebis garemoebaTa irgvliv. 
ganmcxadeblis 2009 wlis 3 noembriT daTariRebuli bolo werilidan ar 
Cans, dasrulda Tu ara samarTalwarmoebebi.

samarTali

I. konvenciis me-3 muxlis savaraudo darRveva

36. ganmcxadebeli Cioda, rom policiis oficrebi mas arasaTanadod 
moepyrnen, konvenciis me-3 muxlis darRveviT. garda amisa, igi Cioda, rom 
erovnuli xelisuflebis organoebis mier mis danaSaulebze Catarebuli 
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gamoZieba iyo araadekvaturi. me-3 muxli iTvaliswinebs:

„aravin SeiZleba daeqvemdebaros wamebas, araadamianur an Rirsebis Se-
mlaxvel mopyrobas, an dasjas.“

A. dasaSveboba

37. mTavroba acxadebda, rom ganmcxadeblis saCivrebi policiis mxri-
dan arasaTanado mopyrobaze ratione temportis  ar Seesabameboda konvenciis 
debulebebs. Tumca, maT sadavo ar gauxdiaT im saCivrebis sasamarTlo 
ganxilvaze dasaSveboba, romlebic Seexeboda aRniSnul darRvevaTa efe-
qtiani gamoZiebis naklebobas.

38. ganmcxadebeli daeTanxma am winaaRmdegobas da msvleloba misca 
saCivars konvenciis me-3 muxlis procedurul darRvevaze.

39. rac Seexeba arsebiT mxares ganmcxadeblis saCivrisa, romelic uka-
vSirdeba konvenciis me-3 muxls, sasamarTlo miiCnevs, rom mTavrobis 
pretenzia misaRebia da saCivari ukugdebuli unda iyos, rogorc Seu-
Tavsebeli ratione temporis, radgan Seexeboda 1997 wlis 11 seqtembramde 
momxdar movlenebs (ix. agreTve uaxlesi gadawyvetileba: Isayev v. Ukraine 
(dec.), # 28827/02, 13 Tebervali, 2007).

40. rac Seexeba saCivars konvenciis me-3 muxlis proceduruli mxa-
ris darRvevaze, sasamarTlo aRniSnavs, rom me-3 muxlis saproceso mxare 
unda ganvixiloT, rogorc calke mdgomi valdebuleba, gansakuTrebiT 
im SemTxvevebSi, roca samarTalwarmoebaTa mniSvnelovani wili Catarda 
an unda Catarebuliyo kritikuli TariRis dadgomamde da, miuxedavad 
imisa, rom arsebiTi samarTaldarRveva moxda qveynis mimarT konvenciis 
ZalaSi Sesvlamde (ix. mutatis mutandis, Šilih v. Slovenia [GC], # 71463/01, § 159, 
9 aprili 2009; Lyubov Efimenko v. Ukraine, # 75726/01, § 63, 25 noemberi 2010). 
garda amisa, igi miiCnevs, rom saCivari  konvenciis me-3 muxlis proce-
duruli mxaris safuZvelze ar  aris aSkarad dausabuTebeli konvenciis 
35-e muxlis §3(a)-s mniSvnelobiT. is agreTve aRniSnavs, rom ganacxadi 
ar SeiZleba dauSveblad gamocxaddes raime sxva safuZvliT. amdenad, is 
SeiZleba gamocxaddes dasaSvebad.

B. arsebiTi mxareebi

1. mxareTa argumentebi

41. ganmcxadebeli acxadebda, rom gamoZieba arasaTanado mopyrobis 
braldebaze ar iyo efeqtiani da hqonda bevri xarvezi. kerZod, man aR-
niSna, rom gamoZieba daiwyo SemTxvevidan sami Tvis mere; sagamoZiebo xe-
lisuflebis organoebi ar aqtiurobdnen xangrZlivi periodebis ganmav-
lobaSi; gamomZieblebi met yuradRebas aqcevdnen policiidan miRebul 
mowmeTa gancxadebebs da ar iyvnen obieqturni da miukerZoebelni; gan-
mcxadebeli msxverplad aRiares mxolod 2004 wlis 13 ianvars (ix. zemoT 
35-e punqti) da gamoZiebis Sedegebi araerTxel ganixiles ierarqiulad 
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zemdgomma prokurorebma, romlebic erTmaneTis miyolebiT auqmebdnen 
gadawyvetilebebs da kidev da kidev gadascemdnen saqmes xelaxali gamo-
ZiebisaTvis, ramdenadac is iyo arasruli.

42. mTavroba ar daeTanxma da ganacxada, rom gamoZiebis araerTxel 
Sewyvetisa da xelaxla dawyebis miuxedavad, is mainc unda CaiTvalos efe-
qtianad. gamoZieba Seesabameba konvenciis me-3 muxlis moTxovnebs.

2. sasamarTlos Sefaseba

43. sasamarTlo kvlav imeorebs, rom roca piri aRZravs dasabuTebad 
sasarCelo moTxovnas, rom mas saxelmwifo xelisuflebis organoebi ara-
saTanadod moepyrnen me-3 muxlis darRveviT, es debuleba iribad moi-
Txovs, Catardes efeqtiani oficialuri gamoZieba, romelic principulad 
SeZlebs saqmis faqtebis dadgenas da pasuxismgebel pirTa gamovlenasa da 
dasjas. es aris Sedegze - da ara saSualebaze - orientirebuli  valde-
buleba. xelisuflebis organoebma unda gadadgan maTTvis xelmisawvdomi 
gonivruli nabijebi, rom daicvan SemTxvevasTan dakavSirebuli mtkice-
bulebebi, maT Soris, inter alia, TviTmxilvelebis Cvenebebi, sasamarTlo 
eqspertizis mtkicebulebebi da sxva. gamoZiebis nebismieri xarvezi, ro-
melic Seaferxebs mis SesaZleblobebs, daadginos dazianebis mizezebi an 
pasuxismgebel pirTa vinaoba, Seqmnis am standartis darRvevis risks. am 
konteqstSi moeqceva dauyovneblobisa da gonivruli daCqarebis moTxo-
vnac (ix. sxva gadawyvetilebebTan erTad, Assenov and Others v. Bulgaria, 28 
oqtomberi, 1998, Reports of Judgments and Decisions 1998-VIII, §§ 102 et seq.). xSi-
rad yuradReba eqceva gamoZiebis dawyebis TariRs, dagvianebas ganacxad-
Ta miRebisas (ix. Timurtaş v. Turkey, # 23531/94, § 89, ECHR 2000-VI, da Tekin v. 
Turkey, 9 ivnisi, 1998, Reports 1998-IV, § 67), aseve, sawyisi gamoZiebis dasru-
lebaze daxarjul dros (ix. Indelicato v. Italy, # 31143/96, § 37, 18 oqtomberi, 
2001). agreTve aucilebelia gamoZiebasa an mis Sedegebze sazogadoebrivi 
kontrolis elementTa saTanado xarisxiT arseboba imisaTvis, rom dacu-
li iyos angariSvaldebulebis principi praqtikasa da TeoriaSi. sazoga-
doebrivi kontroli, SesaZloa, gansxvavdebodes sxvadasxva SemTxvevaSi. 
ufro konkretulad rom vTqvaT, msxverplis CarTulobis TvalsazrisiT, 
sazogadoebrivi kontrolis saTanado xarisxis uzrunvelsayofad, saWi-
roa msxverplis CarTva samarTalwarmoebaSi im moculobiT, rac aucile-
belia misi samarTlebrivi interesebis dasacavad (Tahsin Acar v. Turkey [GC], 
# 26307/95, § 225, ECHR 2004 III).

44. ubrundeba ra winamdebare saqmis faqtobriv garemoebebs, sasamarT-
lo aRniSnavs, rom sisxlis samarTalwarmoeba ganmcxadeblis braldebis 
irgvliv policiis oficerTa mxridan arasaTanado mopyrobis Sesaxeb 
daiwyo 1997 wlis 4 ivniss. sasamarTlo Seaxsenebs, rom es movlenebi sc-
deba misi kompetenciis farglebs ratione temporis, Tumca, gasaTvaliswi-
nebelia, raTa mTlianobaSi Sefasdes konteqsti da viTareba (ix. mutatis 
mutandis, Milanović v. Serbia, # 44614/07, § 78, 14 dekemberi, 2010). kerZod, 
1997 wlis 4 ivnisidan 11 seqtembramde gamoZieba gagrZelda mxolod sam 
Tvesa da rva dRes ise, rom xelisuflebis organoebs ar gadaudgamT mniS-
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vnelovani proceduruli nabijebi (ix.  zemoT punqtebi 14-18). erTader-
Ti mniSvnelovani nabiji iyo sasamarTlo samedicino Semowmeba, romelic 
moiTxoves mxolod 1997 wlis 13 agvistos (SemTxvevis dRidan sami Tvisa 
da cxra dRis Semdeg) da romelic dasrulda 1997 wlis 12 seqtembers, 
Sesabamisi angariSiT.  

45. rac Seexeba movlenebs 1997 wlis 11 seqtembris Semdeg, sasamarT-
lo SeniSnavs, rom gamoZieba ganmcxadeblisadmi arasaTanado mopyrobis 
braldebis irgvliv gagrZelda 1998 wlis 30 ianvramde ise, rom Sewyda 
sisxlis samarTalwarmoeba corpus delicti-s ararsebobis motiviT (ix. zemoT 
punqti 18). gadawyvetileba samarTalwarmoebis SeCerebis Sesaxeb gauqmda 
1999 wlis 3 maiss imis gamo, rom ganmcxadeblis braldebebi ar gamoiZies 
sakmarisad (ix. zemoT punqti 20). Tumca, momdevno samarTalwarmoebe-
bi Sewyda imitom, rom ver dadginda eWvmitanili (ix. zemoT punqti 20). 
isini ganaxlda erTi Tvis Semdeg, 1999 wlis 26 noembers, magram Sewyda 
1999 wlis 20 ianvars imave safuZvelze, razec manamde, kerZod, policiis 
oficerTa qcevaSi corpus delicti-s naklebobis gamo (ix. zemoT punqti 21). 
mxolod pirveli instanciis sasamarTlos 2000 wlis 6 aprilis gadawyve-
tilebis Semdeg, roca kidev erTxel dadginda, rom gamoZieba iyo aras-
ruli, samarTalwarmoeba isev ganaxlda 2000 wlis 12 maiss. 2000 wlis 30 
maiss is kvlav Sewyda imave mizeziT, romelic manamde gaakritikes pir-
veli instanciis sasamarTlom da prokuraturam (ix. zemoT punqti 23). 
mogvianebiT, 2000 wlis 10 ivliss gamoZieba xelaxla daiwyo da Sewyda 
2000 wlis 14 dekembers, kvlav imis gamo, rom ar iyo sisxlis samarTlis 
danaSaulis mtkicebulebebi (ix. zemoT punqti 25). amasTan dakavSirebiT, 
sasamarTlo aRniSnavs, rom samarTalwarmoebaTa Sewyveta arasakmarisi da 
arasaTanado gamoZiebis gamo Sedegia xarvezebisa sawyis gamoZiebaSi, ro-
melic ganmcxadeblis saCivris safuZvelze daiwyo (ix. zemoT punqti 44).

46. momdevno gadawyvetilebebi sisxlis samarTlebrivi gamoZiebis 
Sewyvetisa da gamoZiebis Sedegebis gauqmebis Sesaxeb miRebulia 2001 wlis 
agvistodan 2004 wlis ianvramde, erTi da imave sagamoZiebo daskvnebis 
safuZvelze - policiis oficrebis qmedebebSi corpus delicti-s nakleboba. 
am gadawyvetilebaTa gauqmebasac erTi da igive dasabuTeba aqvs (ix. ze-
moT punqtebi 27-34). kerZod, gamoZieba ganaxlda 2001 wlis 7 aprils da 
gagrZelda 2001 wlis agvistomde, roca is kvlav Sewyda corpus delicti-s 
naklebobis gamo da axali sisxlis samarTalwarmoebis safuZveli gadakva-
lificirda (ix. zemoT punqti 27). 2007 wlis 14 da 19 ianvars gamoZiebas-
Tan dakavSirebuli yvela manamde miRebuli gadawyvetileba gaauqma re-
gionulma prokuraturam da ganaxlebis Semdeg gamoZieba gagrZelda 2002 
wlis 1-dan 27 Tebervlamde, roca saolqo prokuraturam kvlav Sewyvita 
samarTalwarmoeba policiis oficrebis winaaRmdeg, radgan daadgina, rom 
ar arsebobda Zalauflebis borotad gamoyenebisa an ganmcxadeblisaT-
vis sxeulis ukanonod dazianebis damadasturebeli mtkicebulebebi (ix. 
zemoT punqti 29). samarTalwarmoeba kvlav ganaxlda 2002 wlis 28 noem-
bers da 2002 wlis 19 dekembers sasamarTlom Sewyvita samarTalwarmoeba 
sxeulis dazianebis braldebaze - imis gaTvaliswinebiT, rom amoiwura 
xandazmulobis vada (ix. zemoT 31-e punqti). saapelacio sasamarTlos 
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mier sasamarTlo gadasinjvis Semdeg, romelic gagrZelda 27 ivnisidan 10 
oqtombramde, saqme 10 oqtombers dabrunda axali, damatebiTi gamoZie-
bisTvis. samarTalwarmoeba kvlav Sewyda corpus delicti-s ararsebobis gamo 
(ix. zemoT punqtebi 33-34). aqedan gamomdinare, sasamarTlo aRniSnavs, 
rom gadawyvetilebebi gamoZiebis Sewyvetis Sesaxeb mudmivad uqmdebo-
da da samarTalwarmoebebi kvlav da kvlav iwyeboda saTanado daskvnebis 
ararsebobis gamo da seriozuli uzustobebis mizeziT - gamoZiebis war-
marTvisas - rac daadgines ierarqiulad maRla mdgomma prokurorebma da 
ori instanciis sasamarTloebma, sul cota, cxra SemTxvevaSi (ix. zemoT 
punqtebi 20-22, 24, 16-17, 30, 33 da 35).

47. sasamarTlo damatebiT aRniSnavs, rom xelisuflebis organoebs 
amdenive dro dasWirdaT ganmcxadeblis savaraudo arasaTanado mopyro-
bis msxverplad cnobisaTvis, rac saSualebas miscemda mas, efeqtianad 
CarTuliyo gamoZiebis procesSi (ix. mutatis mutandis, Sergey Shevchenko v. 
Ukraine, # 32478/02, § 74, 4 aprili, 2006). garda amisa, igi aRniSnavs, rom 
2004 wlis 13 ianvars, im dRes, roca ganmcxadebeli gamocxadda sxeulis 
dazianebaTa msxverplad, samarTalwarmoeba kidev lodinis reJimSi iyo - 
6 weliwadsa da 7 Tveze metxans, jer kidev winaswari gamoZiebis stadiaze 
(ix. zemoT punqti 35).

48. amasTan, sasamarTlo eyrdnoba mTavrobis warmodgenil argumenta-
cias (2004 wlis 27 Tebervali) da gamoTqvams wuxils samarTalwarmoebis 
xangrZlivobasTan dakavSirebiT. sadavo ar iyo, rom 2004 wlisaTvis 
samarTalwarmoeba jer kidev ar gaxldaT dasrulebuli, gamoZieba aras-
ruli iyo, da es 7 wlis Semdeg ukrainaSi konvenciis ZalaSi Sesvlidan. 
sasamarTlo miiCnevs, rom winamdebare saqme msgavsia ukrainis winaaRmdeg 
gamotanili sxva gadawyvetilebebisa, sadac umalve dadginda konvenciis 
me-3 muxlis proceduruli mxaris darRveva, ramdenadac Sesabamisi ga-
moZieba daiwyo arsebiTi dagvianebiT, dagvianebiT Catarda msxverplis 
samedicino Semowmebac da gamoZieba araerTxel xelaxla daiwyo imis gamo, 
rom sagamoZiebo xelisuflebis organoebma ver moaxerxes, adekvaturad 
daedginaT saqmis faqtobrivi garemoebebi da seriozuli Secdomebi dauS-
ves gamoZiebis warmarTvisas, rasac Tavad erovnuli xelisuflebis or-
ganoebic aRiarebdnen, Tanac, araerTxel (ix. sxva gadawyvetilebebTan 
erTad, Davydov and Others v. Ukraine, # 17674/02 da 39081/02, § 162, 1 ivlisi, 
2010; Kucheruk v. Ukraine, # 2570/04, § 162, ECHR 2007 X; Oleksiy Mykhaylovych 
Zakharkin v. Ukraine, # 1727/04, §§ 68-75, 24 ivnisi, 2010; Lotarev v. Ukraine, # 
29447/04, §§ 89-90, 8 aprili, 2010; da Kozinets v. Ukraine, # 75520/01, §§ 62-64, 
6 dekemberi, 2007). sasamarTlo winamdebare saqmeSi ver xedavs mizezs, 
rom gadauxvios zemoT moyvanil dasabuTebas, mis winandel precedentul 
samarTalsa da daskvnebs msgavs saqmeebSi. am garemoebaTa gaTvaliswi-
nebiT, ar aris aucilebeli samarTalwarmoebis Semdgomi mimarTulebis 
ganxilva (ix. zemoT punqtebi 4-35). 

49. Sesabamisad, sasamarTlo askvnis, rom dairRva proceduruli val-
debulebebi konvenciis me-3 muxlis Tanaxmad - im mxriv, rom ganmcxade-
blis sarCelebi mis mimarT arasaTanado mopyrobis Sesaxeb ar gamoiZies 
dauyovnebliv da efeqtianad.
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II. sxva saCivrebi

50. ganmcxadebeli Cioda konvenciis me-5 muxlis 1-li punqtisa da 
me-8 muxlis Sesabamisad, rom misi administraciuli dapatimreba da binis 
Cxreka 1997 wlis aprilSi iyo ukanono. me-6 muxlis me-3 (b) da (d) qvepun-
qtebis Sesabamisad igi aseve aprotestebda, rom dairRva misi ufleba, 
momzadebuliyo regionul sasamarTloSi arsebiTi ganxilvisaTvis (ix. ze-
moT punqtebi 9-10) da man ver SeZlo daekiTxa erT-erTi mowme saqmeSi.

51. ganmcxadeblis argumentaciis gaTvaliswinebiT, mTeli im masalis 
Suqze, rac xelT hqonda, sasamarTlo miiCnevs, rom ra donezec xvdeba ga-
saCivrebuli sakiTxebi misi kompetenciis farglebSi, igi ver xedavs konven-
ciaSi dadgenil uflebaTa da TavisuflebaTa darRvevis raime gamovlenas. 

52. aqedan gamomdinare, gancxadebis es nawili unda gamocxaddes dauS-
veblad, rogorc aSkarad dausabuTebeli, konvenciis 35-e muxlis me-3 
muxlis a qvepunqtisa da me-4 punqtis mixedviT.

III. konvenciis 41-e muxlis gamoyeneba.

53. konvenciis 41-e muxli iTvaliswinebs: 

„ Tu sasamarTlo daadgens, rom dairRva konvencia da misi oqmebi, xolo 
Sesabamisi maRali xelSemkvreli mxaris Sidasaxelmwifoebrivi samarTa-
li darRvevis mxolod nawilobrivi gamosworebis SesaZleblobas iZleva, 
saWiroebis SemTxvevaSi, sasamarTlo dazaralebul mxares samarTlian dak-
mayofilebas miakuTvnebs“.

54. ganmcxadebeli iTxovda 25,000 evros (evro) aramaterialuri zia-
nisaTvis. is aseve iTxovda 234 ukrainul grivnas (UAH) (daaxloebiT, 40 
evro) im xarjebisa da danaxarjebis dasafarad, rac man gaiRo sasamarT-
los winaSe.

55. mTavrobam ganacxada, rom es moTxovna ukugdebuli unda iqnas. mas 
ar gaukeTebia komentari xarjebisa da danaxarjebis anazRaurebaze. 

56. sasamarTlom, gaiTvaliswina ra saqmis garemoebani mTlianobaSi da 
imsjela ra samarTlian sawyisebze, ganmcxadebels miakuTvna 6,000 evro 
aramaterialuri zianisaTvis. man aseve daakmayofila ganmcxadeblis saCi-
vari sasamarTloSi samarTalwarmoebisaTvis daxarjul Tanxebze. 

57. sasamarTlo Sesaferisad miiCnevs, rom sauravi ganisazRvros evro-
pis centraluri bankis mier dadgenili minimaluri nixriT, rasac unda 
daematos Tanxis sami procenti.
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xsenebuli mizezebidan gamomdinare, sasamarTlo 
erTxmad 
1. acxadebs  saCivrebs konvenciis me-3 muxlis Tanaxmad arasaTanado mopyro-

bis braldebis arasakmarisad gamoZiebaze - arsebiT ganxilvaze dasaSvebad, 
da ganacxadis danarCen nawils - dauSveblad;

2. adgens,  rom dairRva konvenciis me-3 muxlis proceduruli mxare;

3. adgens:

(a) konvenciis 44-e muxlis me-2 punqtis Sesabamisad, mopasuxe saxelmwi-
fom gadawyvetilebis ZalaSi Sesvlidan sami Tvis ganmavlobaSi unda 
gadauxados ganmcxadebels 6,000 evro (eqvsi aTasi evro) aramateria-
luri zianisaTvis da 40 evro (ormoci evro) xarjebisa da danaxar-
jebisaTvis, plus nebismieri gadasaxadi, romliTac SeiZleba es Tanxa 
daibegros, ukrainul grivnebSi, gadaxdis dRes arsebuli kursiT;

(b) zemoxsenebuli samTviani vadis gasvlis Semdeg, gadaxdis dRemde, 
aRniSnul Tanxas daemateba sauravi im moculobiT, rac utoldeba 
evropuli bankis sesxisaTvis gankuTvnil minimalur procents, ro-
melsac unda daematos samprocentiani ganakveTi;

4. uaryofs ganmcxadeblis sxva pretenziebs samarTlian dakmayofilebasTan 
dakavSirebiT.

 Sesrulebulia inglisur enaze da gacxadebulia werilobiT 2012 wlis 16 
Tebervals, sasamarTlos reglamentis 77-e muxlis me-2 da me-3 punqtebis 
Sesabamisad.

klaudia vesterdiki  din Spilmani
registratori  Tavmjdomare
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barabanSikovi ruseTis winaaRmdeg

CASE OF BARABANSHCHIKOV v. RUSSIA
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pirveli seqcia

barabanSikovi ruseTis winaaRmdeg

(ganacxdi # 36220/02)

gadawyvetileba

strasburgi

2009 welis 8 ianvari

saboloo versia

08/04/2009

es gadawyvetileba SeiZleba daeqvemdebaros  
redaqciul gadasinjvas
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saqmeze barabanSikovi ruseTis winaaRmdeg

 adamianis uflebaTa evropulma sasamarTlom (pirveli seqcia) Semdegi Se-
madgenlobiT:

xristos rozakisi, prezidenti,
nina vajiCi,
anatoli kovleri,
elizabet Staineri,
xanlar hajievi,
jorjo malinverni,
jorj nikolau, mosamarTleebi,
da soren nilseni, seqciis registratori,
moiTaTbira daxurul kars miRma 2008 wlis 4 dekembers da amave dRes 

gamoitana winamdebare gadawyvetileba:
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barabanSikovi ruseTis winaaRmdeg

procedura

1. saqme daiwyo ganacxadiT (# 36220/02) ruseTis federaciis winaaR-
mdeg, romelic sasamarTlos warudgina ruseTis moqalaqem b-nma vladi-
mer aleqsandres Ze barabanSikovma („ganmcxadebeli“) 2002 wlis 31 ivliss, 
adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis konvenciis („kon-
vencia“) 34-e muxlis Tanaxmad.

2. ganmcxadebels warmoadgenda b-ni v. komariCevi, advokati, romelic 
saqmianobda lipetskSi, ruseTis mTavrobas („mTavroba“) ki - b-ni p. lap-
tevi, ruseTis federaciis yofili warmomadgeneli adamianis uflebaTa 
evropul sasamarTloSi.

3. kerZod, ganmcxadebeli Cioda, rom mas sastikad scemes policiis 
oficrebma da misi saCivari arasaTanado mopyrobis Sesaxeb saTanadod ar 
gamouZiebiaT.

4. 2005 wlis 5 seqtembers pirveli seqciis prezidentma gadawyvita, 
mTavrobisaTvis ecnobebina ganacxadis Setanis Sesaxeb. aseve gadawyvita, 
ganacxadis arsebiTi mxareebi mis dasaSvebobasTan erTad (29-e muxli, me-3 
punqti) ganexila. 

5. mTavrobam gaaprotesta arsebiTi mxareebisa da dasaSvebobis sakiTxis 
erTad ganxilva. ganixila ra mTavrobis pretenzia, sasamarTlom uaryo igi.

faqtebi

I. saqmis faqtobrivi garemoebebi

6. ganmcxadebeli daibada 1961 wels da cxovrobs lipetskis raionis 
sofel terbuniSi.

A. ganmcxadeblis dakaveba da arasaTanado mopyroba policiis mxridan

7. 2001 wlis 7 agvistos ganmcxadebelma Saqari iyida q-n D.-sgan. man 
gadaixada asdolariani kupiuriT. roca q-nma D.-m scada, kupiura daexur-
davebina rusul rublebze, uTxres, rom is  yalbi iyo. q-nma D.-m qalaq 
lipetskis policiis departamentSi Seitana saCivari braldebiT, rom mas 
ganmcxadebelma gadasca yalbi kupiura.

8. imave dRes policiis oficrebma gaaCeres ganmcxadeblis manqana 
da igi daakaves TaRliTobisa da yalbi fulis gamoyenebis braldebiT. 
dakavebisas ganmcxadebeli Seecada misi megobrisaTvis gadaeca dolaris 
ramdenime kupiura, magram man fuli daubruna ganmcxadebels, policiis 
oficris brZanebis kvalad.
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9. ganmcxadebeli gadaiyvanes oqtiabrskis olqis policiis ganyofi-
lebaSi.

10. ganmcxadeblis TqmiT, man uari ganacxada, epasuxa gamomZieblis Se-
kiTxvebze da policiis oficrebma ramdenjerme Caartyes rezinis xelke-
ti TavSi, zurgsa da fexebSi. dartymebs Soris mas afrTxilebdnen, rom 
eRiarebina danaSauli. policiis oficerma orjer Caartya yurSi da er-
Txel erTdroulad orive mxridan Semoscxo yurebze xelebiT. policiis 
oficrebi agrZelebdnen ganmcxadeblis cemas fexebsa da Tavze rezinis 
xelketiT. ganmcxadebeli cdilobda, aeridebina dartymebi, magram roca 
is daixara skamisaken, xelketi ramdenjerme moxvda gulmkerdisa da zur-
gis areSi. ganmcxadebeli iatakze daeca. policieli ganagrZobda mis ce-
masa da dartymas zurgsa da fexebze. maT aiZules ganmcxadebeli, eRiare-
bina yalbi valutis gamoyeneba.

11. mTavrobam ganacxada, rom policiis ganyofilebaSi miyvanis Semdeg 
ganmcxadebeli dakiTxa lipetskis policiis saqalaqo departamentis ga-
momZiebelma, q-nma Z.-ma. ganmcxadebelma aRiara, rom is Careuli iyo yalbi 
banknotebis gavrcelebaSi. kerZod, man ganacxada, rom ucnobi pirisagan 
iyida sami yalbi asdolariani kupiura da sTxova Tavis megobars, b-n Ma.-
s, daexurdavebina isini rusul rublebze. b-nma Ma.-m uTxra, rom es yalbi 
fuli iyo da uari Tqva maT aRebaze. 2001 wlis 7 agvistos ganmcxadebelma 
Saqari iyida q-n D.-sgan da mas gadauxada erT-erTi banknotiT. mTavrobam 
warmoadgina ganmcxadeblis aRiareba da misi dakiTxvis oqmi. aRiarebiTi 
Cvenebis bolos ganmcxadebeli aRniSnavda:

„aRiarebiTi Cveneba dawerilia Cem mier; moraluri da fizikuri zewolis 
gareSe“.

mTavrobam aRniSna, rom ganmcxadebels acnobes misi uflebis Sesaxeb 
- gamoeyenebina advokatis momsaxureba, sanam saproceso SeTnxmebas ga-
aformebda bralis aRiarebiT. Tumca, man garkveviT Tqva uari am ufle-
baze da amasTan dakavSirebiT, xeliT gaakeTa Canaweri dakiTxvis oqmSi.

12. 2001 wlis 8 agvistos ganmcxadebeli moaTavses winaswari dakavebis 
izolatorSi, oqtiabrskis olqis policiis ganyofilebaSi. mTavrobis Tq-
miT, dawesebulebaSi Sesvlisas ganmcxadebelma saregistracio JurnalSi 
xeli moawera Canawers, rom mas hqonda „Ria Wriloba marcxena mxarze 
da sisxlCaqceva sxeulis marcxena mxares, romelic TviTon miiyena 2001 
wlis 8 agvistos oqtiabrskis olqis policiis ganyofilebaSi“ da preten-
zia ar hqonda saxelmwifos winaSe Tavisi janmrTelobis gamo. mTavrobam 
warmoadgina saregistracio Jurnalidan amonaweri, romelic xeliT ga-
daewera darajs da adasturebda dakavebis dawesebulebis xelmZRvaneli. 
mTavrobis mier warmodgenili amonaridis Tanaxmad, ganmcxadebeli imave 
dRes gasinja cixis otolaringologma, romelsac ar aRmouCenia yuris 
araviTari travma.

13. 2001 wlis 9 agvistos ganmcxadebeli warudgines oqtiabrskis olqis 
prokurors, romelmac nebarTva gasca, igi dawesebulebaSi moeTavsebinaT 
mis winaaRmdeg braldebis simZimis gamo. ganmcxadebelma SesCivla proku-
rors, rom dakavebis Semdeg is ramdenjerme sastikad scemes policiis 
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oficrebma. imave dRes, prokuroris moTxovniT, policiis gamomZiebel-
ma q-nma Z.-ma samedicino eqsperts daavala ganmcxadeblis Semowmeba. ga-
momZieblis gadawyvetilebis Sesabamis nawilSi vkiTxulobT:

„2001 wlis 9 agvistos, roca [ganmcxadebeli] qalaq lipetskis prokurors 
warudgines dawesebulebaSi mis moTavsebaze nebarTvis gasacemad, [man] dai-
Civla, rom policiis oficrebma scemes. policiis oficrebma, romlebmac 
daakaves [ganmcxadebeli], Tqves, rom dakavebisas [ganmcxadebelma] orjer 
dakarga goneba“.

gamomZiebelma ramdenime kiTxva dausva eqsperts ganmcxadeblis sxeul-
ze - SesaZlo dazianebebis, maTi simZimisa da bunebis Sesaxeb.

14. ramdenime saaTis Semdeg, daaxloebiT, 18:00-ze, samedicino eqs-
pertma gasinja ganmcxadebeli. misi 2001 wlis 13 agvistos daskvnis Sesa-
bamis monakveTSi vkiTxulobT:

„2.1 Semowmebisas: [aRiniSneba] muqi wiTeli da molurjo sisxlCaqceva  mar-
cxena mxares, me-9-11 malebis proeqciaSi, beWis Zvlis gaswvriv; [is aris] 
zomierad Rrma, aqvs zolisebri forma, zomebiT - 4 sm siganeSi da 7,5 sm 
sigrZeSi. marjvena mxris Zvlis marjvena kidis proeqciaSi [da] Tavis mar-
jvena parietalur zonaSi [aReniSneba] wagrZelebuli formis naWdevebi, 
[romlebic] dafarulia mSrali fufxebiT, zomebiT, Sesabamisad, 0,3 sm si-
ganeSi da 3,5 sm sigrZeSi da 0,2 sm siganeSi da 0,8 sm sigrZeSi. sxva dazia-
nebebi aRmoCenili ar aris.

daskvnebi

3.1. samedicino eqspertis mier [ganmcxadeblis] Semowmebisas gamovlinda 
Semdegi dazianebebi: sisxlCaqceva lumbaruli malebis marcxena mxares, 
naWdevebi marjvena mxris ZvalTan da Tavis marjvena parietalur zonaSi.

3.2. es dazianebebi sxeulis aRniSnul  nawilebSi miyenebulia travmis 
Sedegad - blanti, myari sxeulisagan, romelsac hqonda viwro, SesaZloa, 
wagrZelebuli zedapiri. isini ar SeiZleba CaiTvalos sicocxlisaTvis sa-
SiS dazianebebad.

3.3. dazianebaTa tipi, xasiaTi da intensiuroba iZleva im daskvnis Sesa-
Zleblobas, rom isini miyenebulia eqspertis Semowmebamde sami-xuTi dRiT 
adre. amdenad, ar aris gamoricxuli, rom isini pirs miadga ... 2001 wlis 
7 agvistos.

3.4. SeuZlebelia am dazianebaTa Sfaseba im TvalsazrisiT, rom ganisazR-
vros, ram gamoiwvia isini - dacemam Tu raRac sagnis dartymam (dartymeb-
ma), ramdenadac ucnobia savaraudo „dacemis“ garemoebebi“.

15. 2001 wlis 11 agvistos orjer gamoiZaxes saswrafo samedicino dax-
marebis jgufi, radgan ganmcxadebeli uCioda Zlier tkivils gulis areSi 
da Tavbrusxvevas.

16. meore dRes ganmcxadebelma SesCivla mcvels, rom Zlier tkivils 
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grZnobda gulmkerdis marjvena aresa da zurgSi. gamoiZaxes saswrafo 
daxmarebis jgufi da igi gadaiyvanes lipetskis regionul saavadmyofoSi. 
ganmcxadebelma, Semdgomi ganmartebebis gareSe, SesCivla saavadmyofos 
eqims, rom is scemes 2001 wlis 7 agvistos. saavadmyofos daskvna ganmcxa-
deblis samedicino Semowmebis Sesaxeb ambobs:

„1. urologis konsultacia. diagnozi: marjvena Tirkmlis dazianeba. am 
dazianebis mkurnaloba urologiur ganyofilebaSi aTi dRis manZilze. qi-
rurgis Semdgomi zedamxedveloba sacxovrebel adgilze.

2. otolaringologis konsultacia. diagnozi: adheziuri Sua otiti, gare 
cxviris posttravmuli deformacia da Zgidis gamrudeba. es ori mdgo-
mareoba pacients didi xania awuxebs da isini ar aris gamowveuli Tavis 
dazianebiT, romelic erTi kviris winaT miiRo.

3. neiroqirurgis konsultacia. diagnozi: posttravmuli asTeniuri sindromi. 
[ganmcxadebeli] saWiroebs nevrologis dakvirvebas sacxovrebel adgilze...“

daskvnaSi aseve aRniSnulia, rom ganmcxadebels hqonda sisxlCaqcevebi 
neknebze da zurgis marjvena mxares.

17. ganmcxadebeli saavadmyofoSi darCa 2001 wlis 22 agvistomde.

B. samarTalwarmoeba ganmcxadeblis saCivrebze arasaTanado mopyrobis 
Sesaxeb

18. 2001 wlis 19 oqtombers qalaq lipetskis oqtiabrskis olqis 
prokuroris TanaSemwem, q-nma F.-ma, ukuagdo ganmcxadeblis saCivari cemis 
Sesaxeb. erTgverdiani gadawyvetileba ase ikiTxeba:

„2001 wlis 8 oqtombers lipetskis oqtiabrskis olqis prokuraturam mii-
Ro dokumenti ... romelic Seexeboda mokvlevas [ganmcxadeblis] saCivris 
mixedviT, policiis oficrebis mxridan 2001 wlis 7 agvistos cemis Tao-
baze.

dakiTxvis dros [ganmcxadebelma] uari Tqva, advokatis dauswreblad  mie-
ca ganmarteba cemasTan dakavSirebiT. mas Semdeg, rac [mas] uTxres, rom 
aseT SemTxvevaSi advokatis daswreba savaldebulo ar aris, [ganmcxade-
belma] kvlav uari Tqva raime ganmartebaze da Tavisi uari ar daasabuTa.

amdenad, SeuZlebelia SemTxvevis garemoebaTa dadgena.

zemoaRniSnulis safuZvelze... [ganmcxadeblis] moTxovna - daiwyos sisxlis 
samarTalwarmoeba policiis oficrebis mimarT - uaryofilia, radgan ar 
aris sisxlis samarTlis danaSaulis niSnebi.“

19. 2001 wlis 19 noembers oqtiabrskis olqis prokurorma brZana da-
matebiTi mokvlevis Catareba ganmcxadeblis saCivarze arasaTanado mo-
pyrobis Sesaxeb.
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20. sami dRis Semdeg ganmcxadebelma warumateblad mosTxova gamomZie-
bels damatebiTi samedicino eqspertizis daniSvna da kvlav daiCivla ce-
mis Sesaxeb.

21. 2001 wlis 7 dekembers prokuroris TanaSemwem, q-nma F.-ma, Seadgina 
daskvna, romelSic daadastura misi 2001 wlis 19 oqtombris gadawyveti-
lebis kanoniereba. TanaSemwem daadgina:

„dakiTxvis procesSi [ganmcxadebelma] ganmarta, rom is daakaves 2001 wlis 
7 agvistos... da miiyvanes qalaq lipetskis oqtiabrskis olqis policiis 
ganyofilebaSi. policiis ganyofilebaSi igi dakiTxes policiis oficreb-
ma, b-nma S.-ma, b-nma M.-ma da b-nma Ye.-m. dakiTxvisas b-ni S. da b-ni Ye. [gan-
mcxadebels] urtyamdnen Tavze, kerZod, yurebsa da Tavis ukana nawilSi, 
zurgis marjvena mxares da sazardulSi. b-ni M. ar monawileobda cemaSi. 
cemis Semdeg [ganmcxadebelma] dawera aRiarebiTi Cveneba.

b-nma S.-ma, romelic dakiTxes faqtobriv garemoebebze, ganacxada, rom 
2001 wlis 7 agvistos igi b-n Ye.-sa da b-n M.-Tan erTad elaparaka [ganmcxa-
debels] sagamoZiebo oTaxSi, oqtiabrskis olqis policiis ganyofilebaSi; 
[ganmcxadebeli] daakaves yalbi kupiurebis gamoyenebis eWvis safuZelze. 
[ganmcxadebelma] nebayoflobiT ganmarta garemoebebi, ramac misi dakaveba 
gamoiwvia. [ganmcxadeblis] mimarT ar gamoyenebula araviTari fizikuri da 
moraluri wnexi. [ganmcxadebelTan] gasaubrebis Semdeg b-nma S.-ma da b-nma 
Ye.-m datoves oTaxi, xolo b-ni M. darCa [ganmcxadebelTan].

zustad igive moyva b-nma Ye.-m.

b-nma M.-mac igive ganacxada. mxolod daamata, rom b-ni S.-isa da b-ni Ye.-s 
gasvlis Semdeg [ganmcxadebels] acnoba ruseTis konstituciis 51-e muxliT 
garantirebuli [uflebebis] Sesaxeb da ganumarta misi dasjis Semamsubuqebe-
li garemoebebi. [ganmcxadebelma] gamoTqva aRiarebiTi Cvenebis daweris sur-
vili... rac mis danaSauls Seexeboda: yalbi amerikuli dolarebis gayidva.

dapirispirebis dros, romelSic ganmcxadebeli monawileobda.... b-nma S.-
ma, M.-ma da Ye.-m daadastures TavianTi gancxadebebi.

rogorc 2001 wlis 13 agvistos eqspertTa daskvnidan - N785 - gamomdina-
reobs, [ganmcxadebels] aReniSneboda sisxlCaqceva zurgis marcxena mxa-
res, naWdevebi marjvena mxris Zvalze da Tavis marjvena mxares, ramac, 
SeiZleba CaiTvalos, daaziana [misi] janmrTeloba.

rogorc lipetskis policiis saqalaqo departamentis oficrebis, b-ni P.-
sa da b-ni A.-s gancxadebebidan gamomdinareobs - romlebic monawileobd-
nen [ganmcxadeblis] dakavebaSi 2001 wlis 7 agvistos, roca [ganmcxadebeli] 
miiyvanes oqtiabrskis olqis policiis ganyofilebaSi, man goneba dakarga 
samorigeo oTaxSi da betonis iatakze davarda. mas Semdeg, rac gonze 
movida, [ganmcxadebelma] ganmarta, rom gadaitana gulis Seteva da iTxo-
va wamlebi. oficrebma ifiqres, rom [ganmcxadebelma] gaiTamaSa gonebis 
dakargvis scena.
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zustad igive ganacxada lipetskis policiis saqalaqo departamentis ofi-
cerma b-nma Za.-m, romelic aseve monawileobda [ganmcxadeblis] dakavebaSi.

[ganmcxadeblis] Semowmebisas otolaringologis mier.... 2001 wlis 9 agvis-
tos, yuris travma ar gamovlenila.

lipetskis policiis saqalaqo departamentis  droebiTi dakavebis dawese-
bulebis saregistracio JurnalSi aris 2001 wlis 9 agvistos # 1110 Ca-
naweri [ganmcxadebelTan] dakavSirebiT, romelSic aRniSnulia, rom „man 
TviTon miiyena Wriloba marjvena mxarze da sisxlCaqceva sxeulze 2001 
wlis 8 agvistos, oqtiabrskis olqis policiis ganyofilebaSi. mas ar aqvs 
pretenzia Tavis janmrTelobasTan dakavSirebiT“. es Canaweri gaakeTa [gan-
mcxadebelma]; [faqti] dadasturebulia xelmoweriT.

mis ganacxadSi oqtiabrskis olqis prokuroris mimarT, [ganmcxadebelma] 
iTxova damatebiTi samedicino Semowmeba, radgan mas dauzianda Tirkmeli 
da 10 dRe gaatara lipetskis regionul saavadmyofoSi - 2001 wlis 12-dan 
22 agvistomde mkurnalobda Tirkmels. am garemoebaTa gaTvaliswinebiT, 
Catarda sasamarTlo samedicino eqspertiza, raTa gansazRvruliyo [gan-
mcxadeblis] dazianebaTa simZime da daedginaT mizez-Sedegobrivi kavSiri 
miRebul dazianebebsa da [ganmcxadeblis] lipetskis regionul saavadmyo-
foSi yofnas Soris, sadac mas daudgines „Tirkmlis dazianeba“.

2001 wlis 7 dekembris sasamarTlo samedicino eqpsertizis daskvnidan 
#7320 gamomdinare, [ganmcxadeblis] yofna saavadmyofoSi - marjvena 
Tirkmlis dazianebis mkurnalobis mizniT - ar ukavSirdeba [mis] daziane-
bebs, miRebuls 2001 wlis 7 agvistos, ramdenadac pirvandeli Semowmebisas 
ar dadginda sisxlCaqcevebi gulmkerdsa da zurgze, lipetskis regionul 
saavadmyofoSi miRebisas rom gamovlinda. aqedan gamomdinare, SeiZleba 
davaskvnaT, rom es dazianebebi [ganmcxadebels] miadga 2001 wlis 9 agvis-
tos misi Semowmebis Semdeg.

zemoxsenebulis gaTvaliswinebiT, SeiZleba davaskvnaT, rom mokvlevisas 
[gamomZiebels] ar gamouvlenia aranairi obieqturi monacemebi, romlebic 
aCvenebda, rom policiis oficerTa qmedeba Seicavda sisxlis samarTlis 
danaSualis elementebs da, amdenad, ar arsebobs safuZveli 2001 wlis 19 
oqtombris gadawyvetilebis SecvlisaTvis, romlis mixedviTac uari iTqva 
sisxlis samarTalwarmoebis dawyebaze.“

22. ganmcxadebelma 2001 wlis 7 dekembris gadawyvetilebis Sesaxeb Sei-
tyo saqmis sasamarTlo ganxilvisas.

C. sisxlis samarTalwarmoeba ganmcxadeblis mimarT da arasaTanado 
mopyrobis sarCelis ganxilva sisxlis samarTlis sasamarTloebis 
mier

23. damatebiT, ganmcxadebels brali dasdes dokumentebis moparvasa 
da gayalbebaSi. 2001 wlis 7 dekembers amoiwura misi dakavebis periodi. 
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xuTi dRis Semdeg igi wardga lipetskis oqtiabrskis saqalaqo sasamarT-
los winaSe. ganmcxadebelma sarCeli waradgina saqalaqo sasamarTloSi, 
romelSic acxadebda, rom dakavebis Semdeg mas arasaTanadod moepyrnen 
policiis oficrebi.

24. saqmis sasamarTlo ganxilvaze ganmcxadebelma gaimeora misi 2001 
wlis 7 agvistos gancxadeba, garda im faqtisa, rom dakavebamde man ar 
icoda, asdolariani yalbi rom iyo.

25. 2002 wlis 10 ianvars oqtiabrskis saqalaqo sasamarTlom ganmcxa-
debeli damnaSaved cno dokumentebis moparvasa da yalbi valutis gamo-
yenebaSi, gaamarTla sxva braldebebSi da miusaja xuTi wliTa da eqvsi 
TviT Tavisuflebis aRkveTa. saqalaqo sasamarTlom Tavisi gadawyveti-
leba arsebiTad daayrdno ganmcxadeblis Cvenebas, mowmeTa gancxadebebs, 
ganmcxadeblis pirovnebis Sesaxeb Catarebuli mokvlevis Canawers, asdo-
larianebis amoRebis faqtsa da eqpertTa daskvnas, rom kupiurebi iyo 
yalbi. ganixila ra 2001 wlis 13 agvistos eqspertTa daskvna, 2001 wlis 12 
agvistos saavadmyofos daskvna, dakavebis dawesebulebis saregistracio 
Jurnalis amonaridi ganmcxadeblis miRebis Sesaxeb, 2001 wlis 8 agvistos 
da prokuroris 2001 wlis 19 oqtombrisa da 7 dekembris gadawyvetile-
bebi, saqalaqo sasamarTlom uaryo gancxadeblis sarCeli arasaTanado 
mopyrobaze, rogorc dausabuTebeli.

26. ganmcxadeblis advokatma aRZra saapelacio saCivari kerZod, igi 
Cioda, rom ganmcxadebeli dakavebis Semdeg scemes policiis oficrebma.

27. 2002 wlis 7 Tebervals lipetskis saolqo sasamarTlom ZalaSi da-
tova gadawyvetileba. saolqo sasamarTlom daadgina, rom saqalaqo sa-
samarTlom kanonierad daaskvna: arasaTanado mopyrobis faqti ar dadas-
turda. policiis ramdenime oficerma daadastura, rom ganmcxadebeli 
daeca policiis ganyofilebaSi da Tavi gaitexa.

II. erovnuli kanonmdebloba

sisxlis samarTlis danaSaulis gamoZieba

28. ruseTis federaciis sisxlis samarTlis saproceso kodeqsis (Zala-
Si iyo 2002 wlis 1 ivlisamde) Tanaxmad, sisxlis samarTlis gamoZieba unda 
daewyo gamomZiebels piris saCivris safuZvelze, an sagamoZiebo xelisu-
flebis iniciativiT, Tuki arsebobda mizezebi imaSi dasarwmuneblad, rom 
Caidines danaSauli (muxlebi 108 da 125). prokurori pasuxismgebeli iyo  
gamoZiebis zedamxedvelobaze (muxlebi 210 da 211). mas SeeZlo ebrZane-
bina konkretuli sagamoZiebo qmedeba, saqmis erTi gamomZieblidan meo-
resTvis gadacema an damatebiTi gamoZiebis davaleba. Tuki ar arsebobda 
safuZveli sisxlis samarTlis gamoZiebis dasawyebad, amis Sesaxeb  proku-
rori an gamomZiebeli iRebdnen dasabuTebul gadawyvetilebas, romelic 
unda ecnobebinaT dainteresebuli mxarisaTvis.
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samarTali

I. konvenciis me-3 muxlis savaraudo darRveva

29. ganmcxadebeli Cioda, rom dakavebis Semdeg igi daeqvemdebara kon-
venciis me-3 muxlis sawinaaRmdego mopyrobas da xelisuflebis orga-
noebma ar Caatares am SemTxvevis efeqtiani gamoZieba. sasamarTlo am saCi-
vars ganixilavs me-3 punqtidan gamomdinare, saxelmwifos pozitiuri da 
negatiuri valdebulebebis kuTxiT. me-3 muxli ambobs:

„aravin SeiZleba daeqvemdebaros wamebas, araadamianur an Rirsebis Se-
mlaxvel mopyrobas an dasjas“.

A. mxareTa argumentebi

30. mTavroba davobda, rom saCivari iyo aSkarad dausabuTebeli. po-
liciis oficrebi ar mopyrobian ganmcxadebels arasaTanadod an Rir-
sebis Semlaxvelad. mTavrobam warmoadgina ganmartebebi ganmcxadeblis 
dazianebaTa mizezebis Sesaxeb. kerZod, isini amtkicebdnen, rom ganmcxa-
debels SeiZleboda garkveuli dazianeba mieRo, roca mas oqtiabrskis 
olqis policiasTan Seuties q-nma D.-m da b-nma Me.-m - pirebma, romel-
Taganac ganmcxadebelma iyida Saqari yalbi kupiurebiT. mTavrobam war-
moadgina werilobiTi Cvenebebi, romlebic 2005 wlis 19 oqtombers misces 
policiis oficrebma, b-nma A.-m da b-nma Za.-m. b-ni Za. acxadebda, rom man 
daakava ganmcxadebeli, romlis saxelic ar axsovda, da miiyvana policiis 
ganyofilebaSi. policiis ganyofilebasTan maT miuaxlovda q-ni D. ro-
melic Seecada „SewinaaRmdegeboda dakavebul pirs da Tavs daesxa mas“. 
b-nma Za.-m aRniSna, rom policiis oficrebma „ZaliT gaaTries igi dakave-
bulisagan“. b-nma A.-m dawera, rom „dazaralebulebi cdilobdnen, ecemaT 
[ganmcxadebeli], magram isini aiZules, rom gasclodnen iqaurobas“.

31. prokuroris TanaSemwis 2001 wlis 7 dekembris angariSsa da b-ni 
Za.-s 2005 wlis 19 oqtombris werilobiTi Cvenebis safuZvelze, mTavroba 
SemdgomSi amtkicebda, rom ganmcxadebelma gaiTamaSa gonebis dakargvis 
scena oqtiabrskis olqis policiis samorigeo ganyofilebaSi, daeca da 
Tavi daartya betonis iataks.

32. garda amisa, mTavrobam aRniSna, rom Ria Wriloba ganmcxadeblis 
marcxena mklavze da sisxlCaqceva sxeulis marcxena nawilSi man TviTon 
miiyena. detalebis aRweris gareSe, mTavrobam ganacxada, rom ganmcxade-
belma Tavi daiziana 2001 wlis 8 agvistos, oqtiabrskis olqis policiis 
ganyofilebaSi. mTavrobis TqmiT, ganmcxadebelma amasTan dakavSirebiT 
Sesabamisi Canaweri gaakeTa dakavebis dawesebulebis saregistracio Jur-
nalSi (ix. zemoT, punqti 12).

33. sabolood, mTavrobam ganacxada, rom 2001 wlis 30 noembers Catar-
da ganmcxadeblis damatebiTi samedicino Semowmeba. am Semowmebis daskvna 
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# 7320 daido 2001 wlis 7 dekembers. am daskvnis mixedviT, ganmcxadebels 
Tirkmlis dazianeba SeeZlo mieRo 2001 wlis 9-dan 12 agvistomde, radgan 
eqspertma, romelmac igi pirvelad gasinja 2001 wlis 9 agvistos, ver Se-
niSna sisxlCaqcevebi mis gulmkerdsa da zurgze da ganmcxadebelsac ar 
dauCivlia eqspertis winaSe Tirkmelebis tkivilze.

34. mTavrobam aseve xazi gausva faqts, rom ganmcxadeblis braldeba 
arasaTanado mopyrobis Sesaxeb yovelmxriv gamoiZies sagamoZiebo orga-
noebma da erovnulma sasamarTloebma. policiis oficrebis Semdgomi da-
kiTxviT gamovlinda, rom ganmcxadeblis braldebebi usafuZvlo iyo.

35. ganmcxadebelma gaaprotesta mTavrobis warmodgenili yvela mtki-
ceba mis dazianebebTan dakavSirebiT. kerZod, igi amtkicebda, rom arc 
erTi dazianeba TavisiT ar miuyenebia da mTavrobas araferi warmoudgenia 
amis sawinaaRmdegod. man aRniSna, rom mTavrobam - amtkicebda ra, rom gan-
mcxadebelma xeli moawera 2001 wlis 8 agvistos Canawers saregistracio 
JurnalSi - sinamdvileSi warmoadgina amonaridi darajis xelnaweridan. 
amonaridze ar iyo ganmcxadeblis xelmowera. garda amisa, aRniSna, rom 
mas Tavs ar dasxmian q-ni D. da b-ni Me. man aseve gaaprotesta mTavrobis 
argumentebi imasTan dakavSirebiT, rom mas SeeZlo mieRo dazianebebi 2001 
wlis 9-dan 12 agvistomde. ganmcxadebeli amtkicebda, rom am periodSi igi 
imyofeboda sapolicio patimrobaSi da mTavrobas ar warmoudgenia ara-
nairi sarwmuno ganmarteba am dros miRebul dazianebebTan dakavSirebiT.

36. ganmcxadebeli irwmuneboda, rom mudmivad Cioda misi cemis Sesaxeb, 
sadac ki saSualeba hqonda es Tavisuflad gaekeTebina: saswrafo same-
dicino daxmarebis gundTan, saavadmyofos eqimebTan, prokurorebisa da 
erovnuli sasamarTloebis winaSe. ganmcxadebeli eyrdnoboda samedici-
no eqspertis 2001 wlis 13 agvistos daskvnebs, rom dazianebebi, Sesa-
Zloa, miyenebuliyo myari, blagvi, wagrZelebuli sagniT. man aRniSna, rom 
aseTi daxasiaTeba Seesabameba rezinis xelketis aRwerilobas, romelsac 
policiis oficrebi iyenebdnen cemis dros. garda amisa, ganmcxadebeli 
aRniSnavda, rom amao gamodga misi arasaTanado mopyrobasTan dakavSire-
buli saCivrebi erovnuli xelisuflebis organoebis winaSe, aseve upasu-
xod darCa misi moTxovna, CaetarebinaT damatebiTi samedicino Semowmeba.

B. sasamarTlos Sefaseba.

1. dasaSveboba

37. sasamarTlo aRniSnavs, rom es saCivari ar aris aSkarad dausabuTe-
beli konvenciis 35-e muxlis me-3 punqtis mniSvnelobiT. sasamarTlo aseve 
aRniSnavs, rom ganacxadi ar aris dauSvebeli arc raime sxva safuZvliT. 
amdenad, igi unda gamocxaddes sasamarTlo ganxilvaze daSvebulad.

2. arsebiTi mxareebi

(a) zogadi principebi

38. rogorc araerTxel ganacxada sasamarTlom, me-3 muxli moicavs 
demokratiuli sazogadoebis erT-erT yvelaze fundamentur Rirebule-
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bas. yvelaze rTul garemoebebSic ki, rogoricaa brZola terorizmsa da 
organizebul danaSaulTan, me-3 muxli absoluturi mniSvnelobiT krZa-
lavs wamebas da araadamianur an Rirsebis Semlaxvel mopyrobas an dasjas, 
miuxedavad msxverplis qcevisa (ix. Labita v. Italy [GC], # 26772/95, § 119, 
ECHR 2000 IV, da Chahal v. the United Kingdom, 1996 wlis 15 noembris gadawyve-
tileba, Reports 1996-V, p. 1855, § 79). me-3 muxli ar uSvebs gamonaklisebs da 
dauSvebelia misi darRveva konvenciis me-15 muxlis me-2 punqtis safuZve-
lze, sagangebo mdgomareobis drosac ki, roca safrTxe emuqreba xalxis 
sicocxles (ix. Selmouni v. France [GC], # 25803/94, § 95, ECHR 1999-V, da Asse-
nov and Others v. Bulgaria, 1998 wlis 28 oqtombris gadawyvetileba, Reports of 
Judgments and Decisions 1998-VIII, p. 3288, § 93).

39. Sesabamisad, sasamarTlom xazgasmiT aRniSna, rom amiT gamowveu-
li dazianeba an Seuracxyofa nebismier SemTxvevaSi aRemateba kanonier 
mopyrobasa an dasjasTan dakavSirebul dazianebasa an Seuracxyofas, 
rogorc mis ganuyofel elements. zomebi, romlebsac mimarTaven piris 
Tavisuflebis aRkveTisas, xSirad moicavs amgvar elements. konvenciis 
me-3 muxlis Sesabamisad, saxelmwifom unda uzrunvelyos, rom Tavisu-
flebaaRkveTili piris pirobebi Seesabamebodes mis adamianur Rirsebas, 
xolo zomebi miiRebodes imgvarad da im meTodebis gamoyenebiT, rom ar 
iwvevdes masSi fizikur tkivilsa da usiamovnebas imaze metad, rac  uci-
loblad axlavs Tavisuflebis aRkveTas (ix. Kudla v. Poland [GC], # 30210/96, 
§§ 92-94, ECHR 2000-XI).

40. TavisuflebaaRkveTil pirebTan dakavSirebiT, sasamarTlom xazi 
gausva, rom es pirebi Tavisuflebis aRkveTis dawesebulebaSi mowyvlad 
mdgomareobaSi arian da xelisuflebis movaleobaa, daicvas maTi fiziku-
ri janmrTeloba (ix. Tarariyeva v. Russia, # 4353/03, § 73, ECHR 2006 ... (amona-
ridebi); Sarban v. Moldova, # 3456/05, § 77, 4 oqtomberi, 2005; da Mouisel v. 
France, # 67263/01, § 40, ECHR 2002 IX). TavisuflebaaRkveTili piris mimarT 
fizikuri Zalis nebismieri gamoyeneba, rac ar iyo mkacrad aucilebeli 
misi qcevidan gamomdinare, Selaxavs adamianur Rirsebas da, arsebiTad, 
konvenciis me-3 muxliT gansazRvruli uflebebis darRvevaa (ix. Sheyda-
yev v. Russia, # 65859/01, § 59, 7 dekemberi, 2006; Ribitsch v. Austria, 1995 wlis 
4 dekembris gadawyvetileba,  Series A # 336, § 38; da Krastanov v. Bulgaria, # 
50222/99, § 53, 30 seqtemberi, 2004).

(b) zemoxsenebul principTa gamoyeneba winamdebare saqmeSi

i. faqtebis dadgena

41. sasamarTlo kvlav imeorebs, rom arasaTanado mopyrobis braldebas 
unda amyarebdes Sesabamisi mtkicebulebebi. mtkicebulebaTa Sefasebisas 
sasamarTlom gamoiyena „gonivrul eWvs miRma“ mtkicebis standartiT (ix. 
Ireland v. the United Kingdom, 1978 wlis 18 ianvris gadawyvetileba, Series A # 
25, pp. 64-65, § 161). Tumca, amgvari mtkiceba SeiZleba gamomdinareobdes 
mxolod sakmarisad mtkice, cxadi da SeTanxmebuli daskvnebidan an, fa-
qtebis msgavsad, utyuari wanamZRvrebidan. roca gansaxilveli SemTxve-
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va mTlianad an bevrwilad eqceva eqskluziurad xelisuflebis codnis 
farglebSi - rogorc im adamianebis SemTxvevaSi, romlebic imyofebodnen 
patimrobaSi maTi kontrolis qveS - warmoiSoba myari varaudi amgvari pa-
timrobisas gaCenil dazianebaTa mimarT. rasakvirvelia, mtkicebis tvir-
Ti ekisreba xelisuflebis organoebs, romlebmac unda warmoadginon sak-
marisi da damarwmunebeli ganmarteba  (ix. Salman v. Turkey [GC], # 21986/93, 
§ 100, ECHR 2000-VII). 

42. maSin, roca Sidasaxelmwifoebrivi samarTalwarmoeba dasrulebu-
lia, sasamarTlos saqme ar aris, faqtebis miseuli SefasebiT Caanacvlos 
erovnuli sasamarTloebis gadawyvetileba da, rogorc zogadi wesi, am 
sasamarTloebis saqmea maT winaSe mtkicebulebaTa Sefaseba (ix. Klaas v. 
Germany, 1993 wlis 22 seqtembris gadawyvetileba, Series A # 269, gv. 17, 
§ 29). aseve, sasamarTlo ar aris SezRuduli erovnuli sasamarTloebis 
daskvnebiT, Cveulebriv garemoebebSi mas Zalian damarwmunebeli elemen-
tebi sWirdeba, rom gadauxvios am sasamarTloebis mier dadgenil faqte-
bs (ix. Matko v. Slovenia, # 43393/98, § 100, 2 noemberi, 2006). Tumca, roca 
darRvevebi exeba konvenciis me-3 muxls, sasamarTlom unda mimarTos gan-
sakuTrebiT amomwurav ganxilvas (ix. mutatis mutandis, Ribitsch-is zemoxse-
nebuli saqme, gv. 24, § 32).

43. winamdebare saqmeSi mxareebi ar davobdnen da sasamarTloc dadge-
nilad miiCnevs im faqts, rom 2001 wlis 7 agvistos ganmcxadebeli daakaves 
da miiyvanes oqtiabrskis olqis policiis ganyofilebaSi. meore dRes igi 
gadaiyvanes policiis ganyofilebis droebiTi dakavebis dawesebuleba-
Si, sadac igi patimrobaSi datoves mis winaaRmdeg sisxlis samarTalwar-
moebis safuZvelze. sasamarTlo wuxiliT aRniSnavs, rom ganmcxadebels 
dauyovnebliv, misi dakavebisTanave ar Cautarda samedicino Semowmeba 
2001 wlis 7 agvistos. arc imis sabuTi arsebobs (da mTavrobasac sawina-
aRmdego ar daumtkicebia), rom cixis eqimma gasinja ganmcxadebeli 2001 
wlis 8 agvistos, mis gadayvanamde droebiTi dakavebis dawesebulebaSi. 
amave dros, sasamarTlo imeorebs mTavrobis ganacxads, rom droebiTi 
dakavebis dawesebulebaSi Sesvlamde ganmcxadebelma saregistracio Jur-
nalSi gaakeTa Canaweri, rom 2001 wlis 8 agvistos, oqtiabrskis olqis po-
liciis ganyofilebaSi yofnisas, man marcxena mklavze TavisiT miiyena Ria 
Wriloba da sisxlCaqceva  sxeulis marcxena mxares (ix. zemoT, me-12 pun-
qti). dazianebaTa gamomwvevi mizezebisa da simZimis sakiTxis ganxilvisad-
mi winaswari damokidebulebis gareSe (am sakiTxis ganxilvas SevudgebiT 
qvemoT), konvenciis me-3 muxlTan Sesabamisobis konteqstSi, sasamarTlo 
dadgenilad miiCnevs im faqts, rom dakavebidan meore dRes ganmcxade-
bels hqonda Ria Wriloba marcxena mklavze  da sisxlCaqceva  sxeulis 
marcxena mxares. 2001 wlis 9 agvistos ganmcxadebeli gasinja samedicino 
eqspertma, romelmac aRricxa sisxlCaqceva  lumbaruli malebis marcxena 
mxares, naWdevebi marjvena mxris ZvalTan da Tavis marjvena mxares (ix. 
zemoT, me-14 punqti). 2001 wlis 12 agvistos  saswrafo daxmarebis eqimebs 
gamouZaxes imis gamo, rom ganmcxadebeli uCioda Zlier tkivils gulmker-
dis aresa da zurgSi. ganmcxadebeli gadaiyvanes saavadmyofoSi, sadac mas 
inter alia daudgines Tavisa da marjvena Tirkmlis dazianeba. saavadmyofos 
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daskvnaSi aseve aRniSnulia, rom ganmcxadebels hqonda sisxlCaqcevebi 
neknebTan da zurgze, marjvena mxares (ix. zemoT me-16 punqti). ganmcxa-
debelma gaiara aTdRiani mkurnalobis kursi saavadmyofoSi da gamoweres 
im pirobiT, rom SemdgomSi iqneboda urologisa da nevrologis mudmivi 
zedamxedvelobis qveS.

44. pirvel rigSi, sasamarTlo yuradRebas miapyrobs im faqts, rom 
mTavroba ar acxadebda, TiTqosda ganmcxadeblis dazianebaTa daTariRe-
ba SesaZlebeli iyo misi dakavebamdeli periodiT. samedicino angariSebis 
daskvnebis pasuxad, mTavrobam warmoadgina movlenaTa ganviTarebis ver-
siebi - ras SeiZleboda gamoewvia ramdenime dazianeba mainc.

45. kerZod, daeyrdno ra policiis ori oficris 2005 wlis 19 oqtom-
bris werilobiT Cvenebas, mTavroba amtkicebda, rom ganmcxadebels misi 
danaSaulis msxverplni Tavs daesxnen policiis ganyofilebasTan (ix. ze-
moT 30-e punqti). Tumca, sasamarTlo ver daarwmuna amgvarma ganmarte-
bam. pirvel rigSi, sasamarTlo aRniSnavs, rom movlenaTa ganviTarebis 
es versia arasodes gamoTqmula oqtiabrskis olqis prokuraturaSi da 
arasodes ganuxilavT prokuroris mokvlevisas arasaTnado mopyrobis 
garSemo. sasamarTlo akvirdeba, da mTavroba arafers amtkicebs amis 
sawinaaRmdegod, rom erovnuli xelisuflebis organoebs araferi gauke-
TebiaT TavdamsxmelTa winaaRmdeg - arasodes gamouZiebiaT  momxdari da 
arc aravin daukiTxavT savaraudo Tavdasxmis Sesaxeb. garda amisa, sa-
samarTlom uCveulod miiCnia, rom oficialur CanawerTa ararsebobisas, 
2005 wlis oqtomberSi, anu oTxi wlis Semdeg ganmcxadeblis dakavebidan, 
policiis oficrebma SeZles, xelaxla SeegrovebinaT ganmcxadeblis po-
liciis ganyofilebaSi gadayvanis zusti garemoebebi da mowmeTa saxele-
bi, romlebic, savaraudod, Tavs daesxnen mas. sasamarTlos arc is faqti 
darCa SeumCneveli, rom policiis oficrebs ar ganucxadebiaT, TiTqosda 
ganmcxadebeli scemes misma msxverplebma. piriqiT, isini daJinebiT acxa-
debdnen, rom win aRudgnen Tavdasxmas.

46. garda amisa, sasamarTlo kvlav imeorebs mTavrobis warmodgenil 
meore ganmartebas, rom ganmcxadebelma betonis iataks daartya Tavi, 
roca man gonebis dakargva gaiTamaSa policiis ganyofilebis samorigeo 
oTaxSi. sasamarTlo miiCnevs, rom mTavrobis ganamrteba ar eTanade-
ba ganmcxadeblis dazianebaTa bunebas, aRwerils 2001 wlis 13 agvistos 
samedicino daskvnaSi (ix. zemoT me-14 punqti). ramdenadac sasamarTlo 
ar gamoricxavs SesaZleblobas, rom SemTxveva moxda patimrobisas, mas 
mxedvelobidan ar rCeba eqspertis daskvna ganmcxadeblis dazianebebTan 
dakavSirebiT, maT Soris, Wriloba Tavis marjvena mxares, romelic miRe-
bulia „wvrili, SesaZloa wagrZelebuli formis blagvi, myari sagniT“. 
sasamarTlo SeniSnavs, rom es aRweriloba joxiT an rezinis xelketiT 
cemis fizikur Sedegebs ufro hgavs, vidre betonis iatakze Tavis dar-
tymiT miyenebul dazianebas. amas amyarebs eqspertis TavSekavebac, daes-
kvna, rom dazianeba SeiZleboda yofiliyo dacemis Sedegi. garda amisa, 
sasamarTlo darwmunebuli ar aris mTavrobis warmodgenil argumentSi 
da kvlav aucileblad miiCnevs aRniSnos, rom mTavrobas ar warmoudgenia 
araviTri ganmarteba, zemoxsenebul garemoebebSi dauyovnebliv ratom ar 
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gamoiZaxes eqimi, raTa ganmcxadeblisaTvis aRmoeCina samedicino daxmare-
ba da dokumenturad daedasturebina misi dazianebebi.

47. garda amisa, mTavroba, eyrdnoboda ra saregistracio Jurnalidan 
amonawers, davobda, rom 2001 wlis 8 agvistos, roca is ukve imyofeboda 
oqtiabrskis olqis policiis ganyofilebaSi, ganmcxadebelma Tavi dai-
ziana, rac gaxda marcxena mklavze Ria Wrilobisa da sxeulis marcxena 
mxares sisxlCaqcevis (ix. zemoT punqti 32) gaCenis mizezi. amasTan daka-
vSirebiT, sasamarTlo eTanxmeba ganmcxadeblis arguments, rom aRniSnul 
amonarids ar aqvs didi mtkicebulebiTi Rirebuleba, ramdenadac xeliT 
dawera darajma da masze ar iyo ganmcxadeblis xelmowera. sasamarTlo 
aRniSnavs, rom mTavrobas uproblemod SeeZlo warmoedgina saregistra-
cio Jurnalis Sesabamisi gverdis asli, raTa daesabuTebina Tavisi pozi-
cia - TiTqosda ganmcxadebelma JurnalSi Cawera, rom dazianebebi TviTon 
miiyena. Tumca, amgvari dokumenti mTavrobas ar warmoudgenia. sasamarT-
los ucnaurad eCveneba is faqti, rom mTavrobam amjobina ubralo da-
rajis xelnaweris aslis warmodgena. garda amisa, sasamarTlo SeniSnavs, 
rom mTavrobas ar warmoudgenia aranairi ganmarteba imaze, Tu rogor da 
rodis daiziana Tavi ganmcxadebelma, roca mas kiTxavdnen oqtiabrskis 
olqis policiis ganyofilebaSi. sasamarTlos ar aviwydeba is faqtic, 
rom arc sasamarTlo samedicino eqspertis da arc saavadmyofos eqimebis 
daskvnebSi araferia aRniSnuli ganmcxadeblis sxeulze TviTmiyenebuli 
Wrilobebis Sesaxeb.

48. dabolos, saavadmyofos 2001 wlis 12 agvistos daskvnaSi aRniSnulia 
danarCeni dazianebebi, romlebic ar SeuniSnavs eqsperts 2001 wlis 9 agvis-
tos. maTi gaCenis mizezis ganmartebis mizniT, mTavrobam ganacxada, rom 
aRniSnuli dazianebebi gaCnda 2001 wlis 9 agvistodan 12 agvistomde  da, 
amdenad, ar SeiZleboda yofiliyo 2001 wlis 7 agvistos savaraudo cemis 
Sedegi. amasTan dakavSirebiT sasamarTlo pirvel rigSi aRniSnavs, rom 2001 
wlis 9 agvistos Semowmebis Sedegad, samedicino eqspertma ar aRricxa gan-
mcxadeblis zogierTi dazianeba, rogoricaa marjvena Tirkmlis dazianeba, 
rac mogvianebiT gamovlinda saavadmyofoSi 2001 wlis 12 agvistos. garda 
amisa, mas gamorCa aReniSna Tavis daskvnaSi Ria Wriloba ganmcxadeblis 
mxarze, romelic, mTavrobis aRniSvniT, miyenebulia 2001 wlis 8 agvistos. 
aqedan gamomdinare, sasamarTlo mtkicebulebiT Rirebulebas ar aniWebs 
im faqts, rom ganmcxadeblis sxeulze zogierTi dazianeba pirvelad das-
kvnaSi aRniSnes saavadmyofos eqimebma 2001 wlis 12 agvistos. garda amisa, 
miuxedavad imisa, rom ganmcxadeblis  saCivris gamoZiebis efeqtianobaze 
qvemoT iqneba msjeloba, am SemTxvevaSi  sasamarTlo mainc xazs usvams 
Tavis gaognebas,  rom 2001 wlis 9 agvistos eqspertis Semowmebis brZaneba 
gasca imave gamomZiebelma, q-nma Z-m, romelmac dakiTxa ganmcxadebeli misi 
dakavebis Semdeg da SesaZloa, yofiliyo misi savaraudo cemis mowme (ix. 
zemoT punqtei 11 da 13). imave gamomZiebelma Camoayaliba kiTxvebi samedi-
cino eqspertisaTvis. sasamarTlo eWvobs, rom am faqts SeiZleba gavlena 
moexdina eqspertis daskvnebze.

49. garda amisa, sasamarTlo aRniSnavs, rom ganmcaxdebelma warmoadgi-
na mis mimarT arasaTanado mopyrobis detaluri aRwera da aRniSna amgva-
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ri mopyrobis adgili, dro da xangrZlivoba. igi aRniSnavs ganmcxade-
blis daSvebul Tanmimdevrul Secdomebs, roca mas policiaSi patimrobis 
dros arasaTanadod moepyrnen, xolo man araferi Tqva amis Sesaxeb, roca 
mas Tavisuflad SeeZlo ganecxadebina sagamoZiebo organoebisa an ero-
vnuli sasamarTloebisaTvis. amave dros sasamarTlo aRniSnavs, rom mTa-
vrobas Tavisuflad SeeZlo gaeqarwylebina ganmcxadeblis braldebebi da 
warmoedgina movlenaTa ganviTarebis Tavisi versia da sakuTari versiis 
damasabuTebeli mtkicebulebebi. sinamdvileSi, mTavrobas ar warmoud-
genia aranairi sarwmuno dasabuTeba, Tu rogor SeiZina ganmcxadebelma 
dazianebebi.

50. am garemoebebSi, imis gaTvaliswinebiT, rom xelisuflebis or-
ganoebi valdebulni iyvnen ganemartaT dazianebebi, romlebic miadgaT 
pirebs maT kontrolqveS da mTavrobam ar warmoadgina damarwmunebeli 
da cxadi ganmarteba winamdebare saqmeSi, sasamarTlo miiCnevs, rom mTa-
vrobis qcevidan mas SeuZlia daskvnis gamotana da dadgenilad miiCnevs 
mtkicebis standarts, rom ganmcxadeblis mier miRebuli dazinebebi iyo 
arasaTanado mopyrobis Sedegi, ris gamoc is Cioda da raze pasuxismgeb-
lobac ekisreboda mTavrobas (ix. Selmouni v. France [GC], # 25803/94, § 88, 
ECHR 1999 V; Mehmet Emin Yüksel v. Turkey, # 40154/98, § 30, 20 ivlisi, 2004; 
Mikheyev v. Russia, # 77617/01, §§ 104-105, 26 ianvari, 2006; da Dedovskiy and 
Others v. Russia, # 7178/03, §§ 78-79, 15 maisi, 2008). aqedan gamomdinare, 
sasamarTlo unda Seudges arasaTanado mopyrobis sisastikis Sefasebas, 
mxareTa argumentebisa da saqmeSi arsebuli masalebis safuZvelze.

i.i. arasaTanado mopyrobis sisastikis Sefaseba

51. imis gansazRvrisas, arasaTanado mopyrobis konkretuli forma kva-
lificirdeba Tu ara wamebad, gasaTvaliswinebelia me-3 muxlSi Cadebuli 
gansxvaveba am cnebasa da araadamianur an Rirsebis Semlaxvel mopyrobas 
Soris. sasamarTlom ukve aRniSna wina saqmeebSi, rom arsebobda aseTi 
ganzraxva, konvencias gansakuTrebulad samarcxvinod aReniSna - moce-
mul gansxvavebebze dayrdnobiT - iseTi araadamianuri mopyroba, rome-
lic iwvevs seriozul da sastik dazianebebs. garda mopyrobis sisastikis 
zRvarisa, arsebobs miznobrivi elementic, romelic wamebas gansazRvravs 
rogorc sastiki tkivilis ganzrax miyenebas an garkveuli miznebiT da-
zianebas, romelTa Sorisac inter alia SeiZleba iyos informaciis mopoveba, 
dasja an daSineba (ix. Salman v. Turkey [GC], # 21986/93, § 114, ECHR 2000 VII). 
sasamarTlos Tanmimdevruli midgomiT, mopyroba iTvleba „araadamianu-
rad“ Tu winaswar ganzraxulia, gamoiyeneba ramdenime saaTis ganmavlo-
baSi uwyvetad da iwvevs an sxeulis dazianebas, an intensiur fizikur 
Tu fsiqikur zians. mopyroba iqneba „Rirsebis Semlaxveli“, Tu igi msx-
verplSi aRZravs SiSs, tanjvasa da arasrulfasovnebis gancdas, rasac 
SeuZlia misi damcireba da daknineba (ix. zemoT Kudła-s  saqme, § 92). sa-
kiTxi - iyo Tu ara arasaTanado mopyrobis mizani msxverplis damcireba 
da daknineba - gasaTvaliswinebelia, Tumca, amgvari miznis ararseboba 
erTmniSvnelovnad ar gamoricxavs me-3 muxlis darRvevas (magaliTisTvis 
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ix. Peers v. Greece, # 28524/95, § 74, ECHR 2001-III, da Kalashnikov v. Russia, # 
47095/99, § 101, ECHR 2002-VI).

52. sasamarTlo kvlav imeorebs, rom igi dadasturebulad miiCne-
vs ganmcxadeblis cemis faqts policiis oficerTa mxridan da, am cemis 
Sedegad, dazianebaTa miyenebas. sasamarTlo ver xedavs veranair gare-
moebas, rasac SeiZleboda gamoewvia ganmcxadeblis mimarT Zalis gamoye-
neba. sakamaTo arasodes yofila, rom ganmcxadebeli ar SeewinaaRmdega 
dakavebas, ar Seecada gaqcevas an ar daemorCila kanonier miTiTebebs 
policiis oficerTa mxridan. garda amisa, ar arsebobs aranairi niSani 
imisa, rom dakavebis an Semdgomi patimrobis raime momentSi igi damuqre-
boda policiis oficrebs, magaliTad, iaraRis sajaro gamoCeniT an maTze 
TavdasxmiT (amisgan gansxvavebulad, ix. Necdet Bulut v. Turkey, # 77092/01, 
§ 25, 20 noemberi, 2007, da Berliÿski v. Poland, # 27715/95 da 30209/96, § 62, 
20 ivnisi, 2002). amgvarad, Cans, rom mopyroba ganmcxadeblis mimarT iyo 
sapasuxo da miznad isaxavda ganmcxadeblis iZulebas, mieca Cveneba. gar-
da amisa, ganmcxadeblis mimarT mopyrobas unda gamoewvia ganmcxadeblis 
fsiqikuri da fizikuri dazianeba, Tumca, ueWvelia, rom amas Sedegad ar 
mohyolia janmrTelobis xangrZlivi dazianeba.

53. Sesabamisad, iTvaliswinebs ra ganmcxadeblis dazianebaTa bunebasa 
da xarisxs, sasamarTlo askvnis: saxelmwifo, me-3 muxlis Tanaxmad, pa-
suxismgebelia ganmcxadeblis mimarT araadamianur mopyrobaze policiis 
mxridan. aqedan gamomdinare, dairRva am muxlis debulebebi.   

(c) gamoZiebis savaraudo araadekvaturoba

54. sasamarTlo kvlav imeorebs: Tu piri aRZravs dasabuTebad sasar-
Celo moTxovnas, rom mas, me-3 muxlis darRveviT, arasaTanadod moepyro 
policia, es debuleba, wakiTxuli konvenciis 1-li muxliT gansazRvrul 
saxelmwifos zogad movaleobasTan erTad - „TavianTi iurisdiqciis far-
glebSi yvelasaTvis uzrunvelyon am konvenciaSi .... gansazRvruli ufle-
bebi da Tavisuflebebi“ - iribad moiTxovs efeqtian oficialur gamoZie-
bas. gamoZiebis valdebulebaa „ara Sedegi, aramed saSualebebi“: ar aris 
aucilebeli, rom yvela gamoZieba iyos warmatebuli an mivides Sedegamde, 
romelic Tanxvdeba ganmcxadeblis xedvas movlenebis Sesaxeb; Tumca, man 
principulad unda SeZlos saqmis faqtobrivi garemoebebis dadgena, da 
Tu dadasturda, rom braldebebi marTalia, pasuxismgebel pirTa gamo-
vlena da dasja. amdenad, arasaTnado mopyrobis seriozuli braldebebi 
unda gamoiZion amomwuravad. es niSnavs, rom xelisuflebis organoebma 
unda gaiRon seriozuli Zalisxmeva imis gasarkvevad, Tu ra moxda, da 
gamoZiebis dasaxurad an gadawyvetilebis misaRebad ar unda daeyrdnon 
swraf an dausabuTebel daskvnebs. maT unda gadadgan yvela SesaZlo go-
nivruli nabiji, raTa daicvan SemTxvevasTan dakavSirebuli mtkicebule-
bebi inter alia momwmeTa Cvenebebis, sasamarTlos eqspertis mtkicebulebe-
bisa da sxv. CaTvliT. nebismieri Secdoma gamoZiebaSi, rac Zirs uTxris 
im SesaZleblobas, rom dadgindes dazianebaTa mizezi an pasuxismgebel 
pirTa vinaoba, qmnis am standartTan Seusabamobis risks (sxva gadawyveti-
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lebebTan erTad, ix. Mikheyev-is  zemoxsenebuli saqme, § 107 et seq. da As-
senov and Others v. Bulgaria, 1998 wlis 28 oqtombris gadawyvetileba, Reports 
1998 VIII, § 102 et seq.).

55. winamdebare saqmeSi warmodgenili mtkicebulebebis safuZvelze, 
sasamarTlom daadgina, rom mopasuxe saxelmwifo pasuxismgebelia gan-
mcxadeblis mimarT arasaTanado mopyrobaze me-3 muxlis mixedviT (ix. 
zemoT 53-e muxli). aqedan gamomdinare, ganmcxadeblis saCivari amasTan 
dakavSirebiT aris „dasabuTebadi“. amdenad, xelisuflebis organoebi 
valdebulni iyvnen, efeqtianad gamoeZiebinaT is garemoebebi, romlebSic 
ganmcxadebelma miiRo dazianebebi (ix. Krastanov v. Bulgaria, # 50222/99, § 58, 
30 seqtemberi, 2004). 

56. amasTan dakavSirebiT, sasamarTlo aRniSnavs, rom sagamoZiebo xeli-
suflebis organoebma Caatares winaswari gamoZieba da Seityves, rom gan-
mcxadebeli scemes, rasac ar mohyolia damnaSaveTa sisxlis samarTlebri-
vi devna. sarCelebi ganmcxadeblis arasaTanado mopyrobasTan dakavSire-
biT aseve ganixiles erovnulma sasamarTloebma or doneze. sasamarTlos 
azriT, mniSvnelovania ara imdenad is, Catarda Tu ara mokvleva, ramdena-
dac faqti, rom mxareebma es arc ki ganixiles - iseve rogorc Catarda Tu 
ara igi mondomebiT, miiRes Tu ara pasuxismgebel pirTa identifikaciisa 
da sisxlis samarTlebrivi devnis gadawyvetileba  da, Sesabamisad, iyo Tu 
ara gamoZieba „efeqtiani“.

57. sasamarTlo kvlav imeorebs: ganmcxadebeli sruliad endoboda 
prokurors, rom Seagrovebdnen misi sarCelis damadasturebel yvela 
aucilebel mtkicebulebas. prokurors hqonda samarTlebrivi ufleba-
mosileba, daekiTxa policiis oficrebi, gamoeZaxebina mowmeebi, moenaxu-
lebina SemTxvevis adgili, Seegrovebina sasamarTlos eqspertis mtkice-
bulebebi da gadaedga sxva gadamwyveti nabijebi ganmcxadeblis xedvis 
simarTlis dasadgenad. mis rols kritikuli mniSvneloba hqonda  ara 
mxolod damnaSaveTa sisxlis samarTlebrivi devnis dasawyebad, aramed 
ganmcxadeblis swrafvaSi samarTlebrivi dacvis sxva saSualebebisken, ri-
Tac is gamoasworebda miRebul zians (ix. zemoT 28-e punqti).

58. aqedan gamomdinare, sasamarTlo pirvel rigSi Seafasebs prokuro-
ris gamoZiebis dauyovneblobas, rogorc erTgvar sazoms xelisuflebis 
organoebis gadawyvetilebisa -  daiwyos sisxlis samarTlebrivi devna 
maT winaaRmdeg, vinc pasuxisgmebelia arasaTanado mopyrobaze ganmcxade-
blis mimarT  (ix. Selmouni v. France [GC], # 25803/94, §§ 78 da 79, ECHR 1999-
V). winamdebare saqmeSi ganmcxadebelma arasaTanado mopyrobis Sesaxeb 
saCivriT mimarTa oqtiabrskis olqis prokurors 2001 wlis 9 agvistos 
(ix. zemoT me-13 punqti). Cans, prokuraturam gamoZieba daiwyo maSinve, 
Seityo ra cemis braldebis Sesaxeb.

59. Tumca, amomwurav gamoZiebasTan dakavSirebiT, sasamarTlo SeniS-
navs ramdenime Secdomas, romlebmac seriozulad gamouTxara Ziri mis 
sandoobasa da efeqtianobas. pirveli, safuZvlianad ar SeufasebiaT gan-
mcxadeblis dazianebaTa raodenoba da buneba. sasamarTlosaTvis niSando-
blivia is faqtic, rom sasamarTlos eqsperts ganmcxadeblis pirvandeli 
Semowmeba daavala imave gamomZiebelma, romelic SeiZleboda yofiliyo 
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ganmcxadeblis cemis mowme (ix. zemoT 48-e punqti). garda amisa,  sasamarT-
lo kvlav imeorebs, rom saTanado samedicino Semowmeba arsebiTi dacvi-
Ti meqanizmia arasaTanado mopyrobis winaaRmdeg. sasamarTlos eqims unda 
hqondes formaluri da de facto damoukidebloba, gavlili hqondes spe-
cializebuli treningi da flobdes farTo mandats (ix. Akkoç v. Turkey, # 
22947/93 da 22948/93, § 55 and § 118, ECHR 2000 X). roca eqimi wers daskvnas 
im piris samedicino Semowmebaze, romelic uCivis arasaTanado mopyrobas, 
ukiduresad mniSvnelovania, rom man daadginos arasaTanado mopyrobis 
braldebasTan Seasabamisobis xarisxi. daskvnebi, romlebic gansazRvravs, 
Tu ra xarisxiT dasturdeba arasaTanado mopyrobis braldeba, unda gax-
des safuZveli diskusiisa SesaZlo gansxvavebuli diagnozebis garSemo 
(dazianebebi, romlebic ar ukavSirdeba arasaTanado mopyrobas - TavisiT 
miiyena pirma - da daavadebebi). es winamdebare saqmeSi ar gakeTebula. 
2001 wlis 13 agvistos daskvnaSi man ara Tu saTanadod ar daadastura 
ganmcxadeblis dazianebebi, aramed arc aRuniSnavs ganmcxadeblis ara-
saTanado mopyrobis braldebasTan Sesabamisobis xarisxi (ix. zemoT 48-e 
punqti). imis gaTvaliswinebiT, rom eqspertis pirvel daskvnas axlda se-
riozuli xarvezebi, sasamarTlos azriT, dasanania eqspertis damatebiTi 
Semowmebis mxolod 2001 wlis 30 noembers daniSvna, roca TiTqmis 4 Tve 
iyo gasuli ganmcxadeblis arasaTanado mopyrobidan. sasamarTlo aRniS-
navs, rom eqspertis damatebiTi daskvnis dagvianebiT moTxovnam, yvela-
ferTan erTad, gamoiwvia seriozuli gansxvaveba eqimis pirvel daskvnasa 
(lipetskis regionul saavadmyofoSi ganmcxadeblis Semowmebis Semdeg) da 
sasamarTlo samedicino eqspertis daskvnebs Soris.

60. aseve, sasamarTlos azriT, gasaocaria, rom 2001 wlis 19 oqtombris 
gadawyvetilebis miRebisas prokuroris TanaSemwem ar gaiTvaliswina sa-
medicino mtkicebulebebi, Segrovebuli mokvlevisas, da ubralod ukuag-
do ganmcxadeblis sarCelebi, radgan is daJinebiT iTxovda daxmarebas 
Tavisi advokatis meSveobiT (ix. zemoT me-18 punqti). mxolod 2001 wlis 
7 dekembers gadaxeda xelaxla prokuroris TanaSemwem eqspertisa da sa-
avadmyofos daskvnebs, sadac CamoTvlili iyo ganmcxadeblis dazianebebi 
(ix. zemoT 21-e punqti). Tumca, igi Semoifargla eqspertis daskvnebis 
mxolod SerCeviT gameorebiT (ix. zemoT 21-e punqti) da ar Seecada mis 
xelT arsebul samedicino mtkicebulebaTa ganxilvas an Tavisi daskvne-
bis dayrdnobas maTze. amasTan dakavSirebiT, sasamarTlo Sewuxebulia, 
rom „obieqturi“ mtkicebulebebis nakleboba - rac SeiZleba yofiliyo 
samedicino daskvnebSi - SemdgomSi gaxda safuZveli prokuroris Tana-
Semwis gadawyvetilebisa  - ar dawyebuliyo sisxlis samarTalwarmoeba 
policiis oficerTa winaaRmdeg (ix. zemoT 21-e punqti).

61. meorec, sasamarTlo SeniSnavs mtkicebulebaTa Sefasebisadmi  Ser-
CeviT da araTanmimdevrul midgomas sagamoZiebo organoebis mxridan. 
sasamarTlosaTvis wardgenili gadawyvetilebidan aSkaraa, rom proku-
roris TanaSemwe Tavis daskvnebs ayrdnobs mxolod SemTxvevis monawile 
policiis oficerTa Cvenebebs. garda amisa, amonaridebi ganmcxadeblis 
Cvenebebidan CarTuli iyo gadawyvetilebaSi - ar dawyebuliyo sisxlis 
samarTalwarmoeba. prokuroris TanaSemwem es Cveneba sarwmunod ar miiC-
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nia, savaraudod, imis gamo, rom igi asaxavda pirad Tvalsazriss da war-
moaCenda ganmcxadeblis braldebiT taqtikas. Tumca, gamomZiebelma sarw-
munod miiCnia policiis oficerTa Cvenebebi, miuxedavad imisa, rom maT 
Cvenebebs SeiZleboda warmoeCina TavdacviTi taqtika da miznad hqonoda 
ganmcxadeblis sarwmunoobis Seryeva. sasamarTlos azriT, CvenebaTa Se-
fasebisas gamoZiebis mxarem gamoiyena sxvadasxva standarti, ramdenadac 
ganmcxadeblis Cveneba CaiTvala subieqturad, xolo policiis oficerTa 
- ara. am ukanasknelTa Cvenebebis sarwmunooba aseve kiTxvis niSnis qveS 
unda damdgariyo, radgan gamoZiebas unda daedgina, ekisrebodaT Tu ara 
oficrebs disciplinuri an sisxlis samarTlis pasuxismgebloba (ix. Ogn-
yanova and Choban v. Bulgaria, # 46317/99, § 99, 23 Tebervali, 2006). 

62. garda amisa, sasamarTlo yuradRebas miapyrobs im faqts, rom 
prokuroris TanaSemwis gadawyvetileba ar moicavs aranair Cvenebas sxva 
mowmeebisa, romlebic ar iyvnen policiis oficrebi. ramdenadac sagamo-
Ziebo organoebs ar miawodes informacia im pirTa vinaobis Sesaxeb, vinc, 
SesaZloa, naxa ganmcxadebeli policiis ganyofilebaSi an, mogvianebiT, 
winaswari dakavebis izolatorSi, an SesaZloa yofiliyo misi cemis mowme, 
maT TavianTi iniciativiT unda gadaedgaT nabijebi SesaZlo TviTmxilve-
lebis gamosavlenad. garda amisa, rogorc Cans, gamomZiebels ar gadaud-
gams mniSvnelovani nabijebi im Senobis gasaCxrekad, sadac ganmcxadebels 
arasaTanadod moepyrnen. amdenad, sasamarTlo adgens, sagamoZiebo orga-
noebis marcxi - moepovebinaT sando mtkicebulebebi - aseve, mikerZoebu-
li midgoma policiis oficrebisadmi,  unda CaiTvalos gamoZiebis serio-
zul naklad (ix. Aydın v. Turkey, 1997 wlis 25 seqtembris gadawyvetileba, 
Reports 1997 VI, § 106).

63. garda amisa, sasamarTlos azriT, sakvirvelia, rom angariSi 2001 
wlis 19 oqtombris gadawyvetilebis kanonierebaze, romlis Tanaxmadac 
pirvelad ukuagdes ganmcxadeblis saCivrebi, Seadgina prokuroris ima-
ve  TanaSemwem,  vinc zemoxsenebuli gadawyvetileba miiRo. rac Seexeba 
samarTalwarmoebas, sasamarTlo aRniSnavs, rom ganmcxadeblis arasaTa-
nado mopyrobasTan dakavSirebiT, misi sarCelebis ganxilvisas erovnul 
sasamarTloebs araferi daudgeniaT samedicino daskvnebis safuZvelze, 
romlebic ganmcxadeblis dazianebebs Seexeboda (ix. zemoT 25-e punqti). 
maT daadgines, rom ganmcxadeblis braldebebi ar iyo „damarwmunebeli“, 
rasac daadasturebda policiis oficerTa Cvenebebi. orive - saqalaqo 
da saolqo sasamarTloebi - didwilad daeyrdnen prokuroris TanaSemwis 
2001 wlis 7 dekembris daskvnas. faqtobrivad, ise Cans, rom erovnuli 
xelisuflebis organoebs mniSvnelovani Zalisxmeva ar gauRiaT, raTa pa-
suxi moeTxovaT damanSaveTaTvis arasaTanado mopyrobis gamo.

64. ruseTis xelisuflebis zemoxsenebul SecdomaTa gaTvaliswinebiT, 
sasamarTlo adgens, rom ganmcxadeblis arasaTanado mopyrobis bralde-
basTan dakavSirebiT Catarebuli gamoZieba ar iyo amomwuravi, adekva-
turi da efeqtiani. Sesabamisad, dairRva konvenciis me-3 muxlis proce-
duruli mxare.

III. konvenciis sxva savaraudo darRvevebi

barabanSikovi ruseTis winaaRmdeg



175

65. ganmcxadebeli Cioda konvenciis me-5 muxlis, me-6 muxlis me-2 da me-3 
punqtebisa da me-13 muxlis safuZvelze, rom igi daakaves ukanonod, rom man 
ver isargebla advokatis daxmarebiT 2001 wlis 7 agvistos, rom advokati ar 
daubarebiaT prokuroris TanaSemwis mier dakiTxvaze 2001 wlis 19 oqtom-
bers, rom erovnulma sasamarTloebma uari Tqves, ganexilaT mtkicebuleba-
Ta garkveuli nawili, rom ar daakmayofiles misi moTxovna eqspertTa mier 
sxvadasxva Semowmebis Catarebaze, da rom sagamoZiebo xelisuflebebma da 
erovnulma sasamarTloebma dauSves sxvadasxva proceduruli darRveva.

66. Tumca, mis xelT arsebuli yvela masalis gaTvaliswinebiT, sa-
samarTlo adgens, rom ver xedavs konvenciiTa Tu misi oqmebiT dadgenili 
uflebebisa da Tavisuflebebis sxva darRvevaTa gamovlinebebs. aqedan ga-
momdinare, gancxadebis es nawili dauSveblad unda cnos, rogorc aSkarad 
dausabuTebeli, konvenciis 35-e muxlis me-3 da me-4 punqtebis Tanaxmad.

IV. konvenciis 41-e muxlis gamoyeneba

67. konvenciis 41-e muxlis Tanaxmad:

„Tu sasamarTlo daadgens, rom dairRva konvencia da misi oqmebi, xolo 
Sesabamisi maRali xelSemkvreli mxaris Sidasaxelmwifoebrivi samarTa-
li darRvevis mxolod nawilobrivi gamosworebis SesaZleblobas iZleva, 
saWiroebis SemTxvevaSi, sasamarTlo dazaralebul mxares samarTlian dak-
mayofilebas miakuTvnebs“.

A. ziani

68. ganmcxadebeli iTxovda 170,000 evros (evro) aramaterialuri zia-
nisaTvis.

69. mTavrobam ganacxada, rom moTxovnili Tanxa iyo gadaWarbebuli da 
dausabuTebeli.

70. rac Seexeba ganmcxadeblis moTxovnas aramaterialuri zianis 
Sesaxeb, sasamarTlo kvlav imeorebs: pirveli - ar SeiZleba ganmcxade-
bels moeTxovos raime damadasturebeli sabuTis warmodgena aramate-
rialuri zianisaTvis (ix. Gridin v. Russia, # 4171/04, § 20, 1 ivnisi, 2006). 
garda amisa, sasamarTlo adgens, rom man winamdebare saqmeSi aRmoaCina 
gansakuTrebiT mZime darRvevebi. sasamarTlo aRiarebs, rom ganmcxade-
belma ganicada damcireba da fizikuri tkivili mis mimarT arasaTanado 
mopyrobis gamo. amasTan, man ver isargebla adekvaturi da efeqtiani ga-
moZiebiT arasaTanado mopyrobaze misi sarCelebis garSemo. am garemoebe-
bSi sasamarTlo miiCnevs, rom ganmcxadeblisadmi miyenebuli zianisa da 
misi imedgacruebis kompensacia SeuZlebelia mxolod da mxolod darR-
vevis aRiarebiT. miuxedavad amisa, moTxovnili Tanxa gadaWarbebuli Cans. 
afasebs ra samarTlian sawyisebze, sasamarTlo ganmcxadebels akuTvnebs 
15,000 evros aramaterialuri zianisaTvis, plus nebismieri saxis gada-
saxads, riTac es Tanxa SeiZleba daibegros.
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B. xarjebi da danaxarjebi

71. ganmcxadeblebs ar warmoudgeniaT moTxovna xarjebisa da danaxarje-
bis asanazRaureblad - arc erovnul sasamarTloebSi da arc sasamarTloSi 
-  da sasamarTlo ar moiTxovs am sakiTxis misi iniciativiT ganxilvas.

C. sauravi

72. sasamarTlo Sesaferisad miiCnevs, rom sauravi ganisazRvros evro-
pis centraluri bankis mier dadgenili minimaluri nixriT, rasac unda 
daematos Tanxis sami procenti.

xsenebuli mizezebidan gamomdinare, sasamarTlo 
erTxmad
1. acxadebs policiis oficerTa mxridan ganmcxadeblis arasaTanado mopyroba-

sa da SemTxvevis gamoZiebis araefeqtianobasTan dakavSirebul saCivrebs arse-
biT ganxilvaze daSvebulad da ganacxadis darCenil nawils - dauSveblad;

2. adgens, rom dairRva konvenciis me-3 muxlis arsebiTi da proceduruli 
mxare;

3. adgens:

(a) mopasuxe saxelmwifo valdebulia, gadauxados ganmcxadebels 15,000 
evro (TxuTmeti aTasi evro) aramaterialuri zianis sanacvlod 
- sami Tvis ganmavlobaSi im dRidan, roca gadawyvetileba gaxde-
ba saboloo konvenciis 44-e muxlis me-2 punqtis Tanaxmad, rusul 
rublebSi, gadaxdis dRes arsebuli oficialuri kursiT, plus ne-
bismieri saxis gadasaxadi, romliTac SeiZleba daibegros es Tanxa;

(b) zemoxsenebuli samTviani vadis gasvlis Semdeg, gadaxdis dRemde, am 
Tanxaze daekisreba sauravi im moculobiT, rac utoldeba evropu-
li bankis sesxisTvis gankuTvnil minimalur procents, romelsac 
unda daematos samprocentiani ganakveTi;  

4. uaryofs ganmcxadeblis sxva pretenziebs samarTlian dakmayofilebasTan 
dakavSirebiT.

 Sesrulebulia inglisur enaze da gacxadebulia werilobiT 2009 wlis 8 ian-
vars, sasamarTlos reglamentis 77-e muxlis me-2 da me-3 punqtebis Sesabami-
sad.

soren nilseni  xristos rozakisi
registratori  prezidenti

barabanSikovi ruseTis winaaRmdeg
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pirveli seqcia

maslova da nalbandovi ruseTis winaaRmdeg

(ganacxadi # 839/02)

gadawyvetileba

strasburgi

2008 wlis 24 ianvari

saboloo versia

07/07/2008

gadawyvetileba saboloo gaxdeba konvenciis 44-e muxlis me-2 punqtis Se-
sabamisad. is SeiZleba daeqvemdebaros redaqciul gadasinjvas.
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saqmeze maslova da nalbandovi ruseTis winaaRmdeg

adamianis uflebaTa evropuli sasamarTlos (pirveli seqcia) pala-
tam Semdegi SemadgenlobiT:

lukis lukedesi, Tavmjdomare,
nina vajiCi,
anatoli kovleri,
elizabet Staineri,
xanlar hajievi,
din Spilmani,
svere erik iebensi, mosamarTleebi,
da soren nilseni, seqciis registratori,
moiTaTbira daxurul kars miRma 2008 wlis 3 ianvars da amave dRes 

gamoitana winamdebare gadawyvetileba:
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procedura

1. saqmes safuZvlad daedo ganacxadi (# 839/02) ruseTis federaciis 
winaaRmdeg, romelic sasamarTlos 2001 wlis 10 ivliss warudgina ruse-
Tis orma moqalaqem - q-nma olga iuris asulma maslovam („pirveli gan-
mcxadebeli“) da b-nma fiodor varTanis Ze nalbandovma („meore ganmcxa-
debeli“) - adamianis uflebaTa evropuli konvenciis („konvencia“) 34-e 
muxlis Tanaxmad. maT sasamarTloSi warmoadgendnen q-ni i. kirsanova da 
q-ni o. Sepeleva, eqspertebi samarTlis dargSi, romlebic muSaobdnen q. 
niJni novgorodSi.

2. ruseTis mTavrobas („mTavroba“) Tavdapirvelad warmoadgenda b-ni 
p. laptevi, ruseTis yofili warmomadgeneli adamianis uflebaTa evro-
pul sasamarTloSi, Semdeg ki - misi warmomadgeneli q-ni v. milinCuki.

3. kerZod, ganmcxadeblebi Ciodnen, rom 1999 wlis 25 noembers saxel-
mwifo moxeleebi maT arasaTanadod moepyrnen da es SemTxveva efeqtianad 
ar gamoiZies - konvenciis me-3, me-6 da me-13 muxlebis darRveviT.

4. 2006 wlis 12 dekembers sasamarTlom ganacxadi gamoacxada nawilo-
briv dasaSvebad.

5. SemdgomSi ganmcxadeblebmac da mTavrobamac, TiToeulma, warmoad-
gina werilobiTi Cveneba (reglamentis 59-e muxlis 1-li punqti).

faqtebi

1. saqmis garemoebebi

6. ganmcxadeblebi daibadnen, Sesabamisad, 1980 da 1982 wlebSi da cxo-
vroben q. niJni novgorodSi.

A. saqmis faqtobrivi garemoebebi

7. 1999 wlis 4 da 24 noembers pirveli ganmcxadebeli mowmis statusiT 
sargeblobda saqmeSi mkvlelobis garSemo, romelic Caidines erTobli-
vad policiam da braldebis sagamoZiebo organoebma.

8. Cans, xelisuflebis es organoebi  ganuwyvetliv moiTxovdnen mis-
gan, mieca Cveneba Sinagan saqmeTa saministros niJegorodis raionuli 
sammarTvelosaTvis (Нижегородское районное управление внутренних дел - “the 
police station”). 

9. aseve Cans, rom raRac momentSi, gamoZiebisas, eWvmitanilma B.-m ga-
nacxada, TiTqosda pirvelma ganmcxadebelma amoiRo moklulis nivTebi.

10. pirveli ganmcxadeblis TqmiT, gamomZiebeli Zh. moiTxovda misgan, 
rom gamocxadebuliyo 1999 wlis 25 noembers, 12:30 saaTze. mTavrobam 
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ganacxada, rom pirvel ganmcxadebels aiZulebda policieli K. da ara 
gamomZiebeli Zh.

B. 1999 wlis 25 noembris movlenebi

11. ganmcxadeblebma warmoadgines movlenaTa Semdegi Sefaseba. mTavro-
bas ar gamouTqvams rame gansakuTrebuli komentari amasTan dakavSirebiT.

1. dakiTxva policielebis - Kh.-sa da K.-s mier

12. pirveli ganmcxadebeli droulad gamocxadda policiis ganyofi-
lebaSi da is dakiTxes. Tavdapirvelad dakiTxvas uZRvebodnen policie-
lebi Kh. da K. policiis ganyofilebis 63-e oTaxSi.

13. policielebma mosTxoves ganmcxadebels eRiarebina, rom mas gadae-
ca gardacvlili piris qoneba. pirveli ganmcxadeblis uarze mas dauwyes 
yvirili da damuqreba, rom mis winaaRmdeg aRZravdnen sisxlis samarTlis 
saqmes. maT aiRes misi Sarfi da ramdenjerme moartyes saxeSi.

14. amis Semdeg K.-m datova oTaxi da pirvel ganmcxadebelTan darCa 
marto Kh. man kari Signidan Caketa  da Seudga masze fizikur da fsiqolo-
giur Zaladobas.  Kh.-m pirvel ganmcxadebels xelebi Seukra borkilebiT 
da urtyamda Tavsa da saxeze. man gaaupatiura ganmcxadebeli prezervati-
vis gamoyenebiT, Semdeg ki aiZula, hqonoda masTan oraluri seqsi.

15. Kh. SeaCera xmaurma derefanSi da kakunma karze. ganmcxadebels neba 
darTes, wasuliyo sapirfareSoSi da moewesrigebina Tavi.

2. dapirispireba eWvmitanil B.-sTan da movlenebi momdevno sami  
saaTis ganmavlobaSi

16. daaxloebiT 14:00 saaTisaTvis pirveli ganmcxadebeli daupiris-
pires eWvmitanil B.-s. misi TandaswrebiT, man kvlav uaryo mkvlelobaSi 
monawileoba.

17. amis Semdeg Kh.-m da K.-m pirvel ganmcxadebels cera TiTebi Seu-
kres da urtyamdnen mucelSi. maT airwinaRi daades pirvel ganmcxade-
bels saxeze da daxrCobis mdgomareobamde mihyavdaT haeris miwodebis 
SezRudviT. garda amisa, sayureebze miamagres sadeni, romelSic gaatares 
eleqtrodeni. zemoxsenebul qmedebebs Tan sdevda aRiarebis moTxovna.

18. rogorc Cans, pirveli ganmcxadebeli sabolood mainc daTanxmda, 
eRiarebina sadavo qonebis miRebis faqti da daeTanxma, daewera aRiare-
biTi Cveneba furcelze. ramdenadac pirveli ganmcxadebeli aRgznebuli 
iyo, ver SeZlo saTanadod dawera da orjer scada es. aRiareba mimarTu-
li iyo adgilobrivi raionis prokurorisadmi.

19. Kh.-m da K.-m pirvel ganmcxadebels mosTxoves, rom dedamisisTvis 
daevalebina misi bloknotis motana, romelSic ewera megobrebisa da nac-
nobebis telefonis nomrebi misamarTebiTurT.

20. pirvelma ganmcxadebelma daureka dedamiss da 16:40 saaTze es uka-
naskneli movida policiis ganyofilebaSi meore ganmcxadebelTan erTad, 
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Tan moitana saWiro bloknoti. pirveli ganmcxadeblis deda da meore 
ganmcxadebeli idgnen misaRebSi, 63-e oTaxis maxloblad.

21. 17:00 saaTze 63-e oTaxSi Sevida gamomZiebeli S. adgilobrivi 
prokuraturidan. man pirveli ganmcxadeblisagan Seityo, rom q-ni mas-
lova gulSematkivrobda moskovis fexburTis gunds - ceeska-s - da daiw-
yo misi Seuracxyofa, TavSi urtyamda meore ganmcxadeblis kaSneTi, Tan 
iTxovda, Seeginebina am klubisaTvis.

3. pirveli ganmcxadeblis dakiTxva Zh.-s mier

22. cota xnis Semdeg Kh.-m pirveli ganmcxadebeli gadaiyvana q. ni-
Jni novgorodis niJegorodskis raionis prokuraturaSi (Прокуратура 
Нижегородского района г. Нижний Новгород - “the local prosecutor’s office”), me-3 
oTaxSi, romelic mdebareobda imave SenobaSi.

23. adgilobrivi prokuraturis gamomZiebelma Zh.-m dakiTxa pirveli 
ganmcxadebeli mis aRiarebasTan dakavSirebiT.

24. damatebiTi wnexisaTvis, gamomZieblebma amavdroulad daakaves da 
daapatimres misi deda. rogorc Cans, pirveli ganmcxadeblis dedam pati-
mrobaSi gaatara 2 saaTi.

4. movlenebi 17:30 -19:00 saaTamde

25. meore ganmcxadeblis TqmiT, daaxloebiT, 17:30 saaTze gamomZie-
belma S.-ma misaRebSi dainaxa meore ganmcxadebeli. S.-ma daJinebiT mos-
Txova meore ganmcxadebels, daetovebina Senoba, xeli hkra zurgSi, miawva 
gasasvlelisaken, Semdeg ki xeli waavlo da ZaliT waaTria 54-e oTaxi-
saken, sadac imyofeboda ori gaurkveveli vinaobis policieli.

26. amis Semdeg S.-ma kari Caketa Signidan, ramdenjerme daartya sxeul-
ze meore ganmcxadebels da Tavze gadauWira  moskovis ceeska-s gundis 
misive Sarfi.

27. S.-ma meore ganmcxadebeli gadaiyvana me-7 oTaxSi da, Kh.-sa da gamomZie-
bel M.-is TandaswrebiT, cema dauwyo mas, moiTxovda ra, eginebina moskovis 
ceeska-s klubisaTvis. uari rom miiRo, Sarfi Semoaxvia kiserze da axrCobda, 
Tan, imavdroulad, urtyamda sxeulze. meore ganmcxadebeli danebda.

28. amis Semdeg Kh.-m, Zh.-m da M.-ma meore ganmcxadebeli iqve, axlo 
mdebare maRaziaSi gagzavnes alkoholis, sigaretisa da saWmlis sayidlad 
da ukan dabrunebuli gaagdes Senobidan.

5. movlenebi 19:00 -21:30 saaTamde

29. daaxloebiT 19:00 saaTisaTvis S. da M. mividnen me-3 oTaxSi, sadac 
gamomZiebeli kiTxavda pirvel ganmcxadebels. dakiTxvis Semdeg ganmcxa-
debeli ar gauSves gareT da daiwyes sma. pirveli ganmcxadeblis TqmiT, 
mas uari uTxres gaSvebis Txovnaze.

30. misi moTxovnis Sesabamisad, pirveli ganmcxadebeli TanmxlebTan 
erTad gauSves sapirfareSoSi, Senobis mesame sarTulze, sadac man waru-
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mateblad scada venebis gadaWra marcxena majaze.
31. igi dabrunda me-3 oTaxSi da momdevno ori saaTis ganmavlobaSi 

gaaupatiures Zh.-m, S.-ma da M.-ma. rogorc Cans, maT gamoiyenes prezer-
vativebi da gaupatiurebis Semdeg naWrebiT gaasufTaves danaSaulis ad-
gili. Cans, Kh.-m datova oTaxi pirveli ganmcxadeblis sapirfareSodan 
dabrunebamde da gaupatiurebaSi monawileoba ar miuRia. 

32. 21:00 saaTze S. wavida. momdevno saaTis ganmavlobaSi Zh.-m da M.-
ma kvlav gaaupatiures ganmcxadebeli. daaxloebiT 22:00 saaTisaTvis igi 
gaaTavisufles.

6. movlenebi 22:30 saaTis Semdeg

33. 22:30 saaTis Semdeg pirvelma ganmcxadebelma miaRwia Tavisi nacno-
bis - RB.-s binamde. cota xnis Semdeg maT SeuerTdnen IA. da EA. dalapa-
rakebis Semdeg EA.-m daureka pirveli ganmcxadeblis mSoblebs da uTxra 
maT, rom RB. da IA. mas saavadmyofoSi gahyvebodnen.

34. 01:20 saaTze isini mividnen 21-e saavadmyofoSi. pirvelma ganmcxade-
belma uTxra damxmare eqTans, rom is gaaupatiures policiis ganyofile-
baSi. eqTanma da eqimma igi ar gasinjes, aramed urCies miemarTa sasamarT-
lo eqspertizis biurosaTvis. ganmcxadebelma iuara, radgan biuro mde-
bareobda policiis ganyofilebasTan axlos. maSin mas urCies, wasuliyo 
sxva raionis biuroSi. ar Cans, rom ganmcxadebelma es gaakeTa.

C. sisxlis samarTlis gamoZieba

35. Cans, 1999 wlis 26 noembers pirvelma ganmcxadebelma mimarTa proku-
raturas braldebiT, rom igi awames da gaaupatiures. q. niJni novgorodis 
prokuraturam (прокуратура г. Нижний Новгород) amasTan dakavSirebiT aRZra 
sisxlis samarTlis saqme da daiwyo gamoZieba. am saqmeSi meore ganmcxade-
bels hqonda sisxlis samarTlis danaSaulis msxverplis statusi.

36. 2000 wlis 25 aprils Kh.-s, Zh.-s, S.-sa da M.-s brali wauyenes da-
naSaulis CadenaSi, romelic isjeba sisxlis samarTlis kodeqsis 131-e, 
132-e da 286-e muxlebiT.

37. 2000 wlis 5 ivliss xeli moewera sabraldebo daskvnas da saqme Kh.-
is, Zh.-is, S.-isa da M.-is winaaRmdeg gansaxilvelad gadaeca q. niJni no-
vgorodis niJegorodskis raionul sasamarTlos (Нижегородский районный 
суд г. Нижний Новгород - „raionuli sasamarTlo“).

38. sabraldebo daskvnaSi aRiniSneboda, rom Kh.-s brali edeboda pir-
veli ganmcxadeblis wamebasa da gaupatiurebaSi, meore ganmcxadeblis mi-
marT arasaTanado mopyrobaSi, Tanamdebobis borotad gamoyenebasa da 
xelisuflebis diskreditaciaSi (ix. 12-15, 16-21, 25-28 da 29-32 punqtebSi 
aRwerili epizodebi). Zh.-s brali edeboda pirveli ganmcxadeblis gaupa-
tiurebasa da seqsualur ZaladobaSi, Tanamdebobis borotad gamoyeneba-
sa da xelisuflebis diskreditaciaSi (ix. punqtebi 22-24 da 29-32). rac 
Seexeba S.-s, mas brali edeboda pirveli da meore ganmcxadeblebis mimarT 
arasaTanado mopyrobasa da xelisuflebis diskreditaciaSi (ix. punqtebi 
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16-21 da 25-28), pirveli ganmcxadeblis gaupatiurebasa da mis mimarT se-
qsualur ZaladobaSi, xelisuflebis diskreditaciasa  da Tanamdebobis 
borotad gamoyenebaSi (ix. punqtebi 29-32). sisxlis samarTlis savarau-
do danaSaulSi brali wauyenes, Sesabamisad, sisxlis samarTlis kodeqsis 
muxlebiT: 131-1, 2 (b) da 286-3 (a, b).

39. Cans, braldebulebma uaryves maTi monawileoba gansaxilvel 
sisxlis samarTlis danaSaulSi, inarCunebdnen dumilis uflebas da uari 
Tqves Sardisa an spermis analizis Cabarebaze. 

40. sabraldebo daskvna principulad eyrdnoboda pirveli da meore 
ganmcxadeblebis mtkicebulebebs, romlebmac amoicnes damnaSaveebi da 
Zalian detalurad aRweres momxdari movlenebi.

41. sabraldebo daskvna aseve ixseniebda mowme B.-s gancxadebas, ro-
melmac gaigona Kh.-s yvirili da pirveli ganmcxadeblis kvnesa, xolo 
Semdeg naxa pirveli ganmcxadebeli, atirebuli da demoralizebuli. B.-m 
aseve moiyvana Kh.-s gancxadeba, romlis mtkicebiTac pirveli ganmcxade-
beli „gatyda“ da yvelaferi aRiara.

42. aqve iyo mowmeebis -  RB.-s, EA.-sa da IA.-s -  Cvenebebi, aseve, TanaSemwe 
eqTnisa da eqimis, pirveli ganmcxadeblis mSoblebis, meore ganmcxadeblis 
dedisa da maRaziis gamyidvelis (romelmac saWmeli da alkoholuri sasme-
li mihyida meore ganmcxadebels) Cvenebebi (ix. zemoT punqti 28).

43. sxva mtkicebulebebi aseve moicavda policiis ganyofilebasa da 
prokuraturaSi Catarebuli Cxrekisas amoRebul nivTebs: pirveli gan-
mcxadeblis werilobiTi Cveneba, romelSic igi Tavs idanaSaulebda da, 
eqspertis aRwerilobiT, dawerili iyo „xelis kankaliT“ (ix. me-18 pun-
qti); samedicino cnoba, romelic adasturebda, rom pirveli ganmcxadebe-
li cdilobda, gadaeWra venebi (ix. 30-e punqti); sasamarTlo samedicino 
eqspertizis daskvna da sxva mtkicebulebebi. Cans, zogierTi sxva ada-
miani, romelTa sisxlis samarTlis saqmes adre iZiebdnen braldebuli 
pirebi, amtkicebdnen, rom braldebulebi iyenebdnen wamebis iaraRebs, 
rogoricaa gazis niRabi, eleqtrosadenebi da borkilebi.

44. 1999 wlis 31 dekembers sasamarTlo samedicino Semowmebis #650 
mixedviT, Kh.-s tansacmelze, romelic mas ecva 1999 wlis 25 noembers, 
aRmoCenilia vaginaluri epiTeliumis kvali antigenis imave jgufidan, 
rogoricaa pirveli ganmcxadeblisa. gamoZiebam aseve daadgina, rom Kh.-sa 
da mis meuRles aqvT antigenis sxvadasxva jgufi.

45. 1999 wlis 27 noembers SenobaSi Catarebuli mokvlevisas sagamo-
Ziebo xelisuflebis organoebma aRmoaCines ori gamoyenebuli prezer-
vativi, erTi - policiis ganyofilebis ezoSi da meore -  prokuraturis 
SenobaSi, me-3 oTaxSi, fanjris qveS, karnizze.

46. aRmoCnda, rom mxolod erTi prezervativis sasamarTlo eqsperti-
za gaxda SesaZlebeli. genomis kvlevam gamoavlina vaginaluri ujredebi, 
romlebic 99,9999%-iT ekuTvnis pirvel ganmcxadebels, aseve sperma da 
mamakacis ureTris ujredebi.

47. imave mokvlevisas policiis ganyofilebis ezoSi ipoves ori cxvir-
saxoci, romlebzec aseve iyo spermis kvali.

48. garda amisa, sasamarTlo samedicino SemowmebiT, pirveli ganmcxa-
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deblis tansacmelzec - romelic ecva im dRes -  dadginda spermis kvali.

D. samarTalwarmoeba pirveli instanciis sasamarTloSi

49. saqmis winaswari mokvlevisas, braldebulis advokatma 2000 wlis 16 
agvistos miuTiTa gamoZiebis sxvadasxva procedurul xarvezze da moi-
Txova saqmis gadacema damatebiTi gamoZiebisaTvis.

50. imave dRes saqalaqo sasamarTlom daakmayofila es ganacxadi da 
saqme gadasca damatebiTi gamoZiebisaTvis.

51. sasamarTlom daadgina, rom sagamoZiebo xelisuflebis organoebma 
seriozulad daarRvies adgilobrivi procedurebi gamoZiebis proces-
Si, rasac mohyva braldebulis uflebebis darRveva da mtkicebulebaTa 
umravlesoba warmoaCina rogorc dauSvebeli.

52. kerZod, gadawyvetileba gamoyofs mTel rig uzustobebsa da xarve-
zebs saqmis warmarTvis procesSi, maT Soris, gamomZiebelTa mimarT gamo-
Ziebis dawyebis sagangebo proceduris ugulebelyofas, aseve faqts, rom 
Kh.-s, Zh.-s, S.-sa da M.-s ar usargebliaT braldebulis proceduruli 
statusiT 2000 wlis 24 aprilamde, rac niSnavs, rom yvela sagamoZiebo 
moqmedeba (mokvleva, dakiTxvebi, amocnoba, eqspertizebi da sxva) am Ta-
riRamde Catarda maTi dacvis uflebis darRveviT da Sesabamisi mtkice-
bulebebi warmoaCina dauSveblad.

E. apelacia da samarTlebrivi gadasinjvis procedurebi      

53. saqalaqo sasamarTlos 2000 wlis 16 agvistos gadawyvetileba Zala-
Si datova niJni novgorodis saolqo sasamarTlom (Нижегородский Областной 
Суд - „saolqo sasamarTlo“) 2000 wlis 13 oqtombers.

54. 2001 wlis seqtemberSi, daudgenel dRes, pirveli ganmcxadeblis 
advokatma waradgina sakasacio saCivari -  2000 wlis 16 agvistosa da 
13 oqtombris gadawyvetilebebTan dakavSirebiT - saolqo sasamarTlos 
prezidiumis winaSe da moiTxova maTi xelaxali gamoZieba samarTlebrivi 
gadasinjvis gziT. 

55. 2001 wlis 1 oqtombers advokatma msgavsi sakasacio saCivari warad-
gina ruseTis federaciis uzenaes sasamarTloSi (Верховный Суд РФ - „uze-
naesi sasamarTlo“).

56. saqmis masalebis Seswavlis Semdeg, 2002 wlis 6 ivniss, saolqo sa-
samarTlos prezidiumma uaryo ganmcxadeblis moTxovna gadawyvetileba-
Ta xelaxali ganxilvis Sesaxeb samarTlebrivi gadasinjvis gziT. 

57. rogorc Cans, msgavsi gadawyvetileba miiRo uzenaesma sasamarTlo-
mac 2002 wlis 21 ivniss.

F. sisxlis samarTalwarmoebis Sewyveta

58. 2001 wlis 21 ianvars niJni novgorodis saolqo prokuraturam 
(Нижегородская областная прокуратура) ganixila saqme, daadgina, rom bral-
debebi arsebiTad eyrdnoboda pirveli ganmcxadeblis araTanmimdevrul 
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da aradamajerebel gancxadebebs, rom mtkicebulebebi iyo urTierTga-
momricxavi da daaskvna: gamoZiebis procesSi ar gamovlenila myari mtki-
cebulebebi braldebulTa winaaRmdeg.

59. igi aseve Seexo daskvnebs 2000 wlis 16 agvistosa da 13 oqtombris 
sasamarTlo gadawyvetilebebidan da aRniSna: „kanonmdeblobis araerTi 
darRveva, kerZod, sagangebo subieqtebTan - prokuraturis gamomZieble-
bTan - dakavSirebiT sisxlis samarTlis saqmis dawyebisas gamosayenebeli 
procedurebisa da wesebis upativcemuloba, saqmes ukargavs samarTle-
briv perspeqtivas, ramdenadac SeuZlebeli Cans gamoZiebisas daSvebuli 
darRvevebis gamosworeba“. am mizezebis gamo gadawyda sisxlis samarTa-
lwarmoebis Sewyveta. gadawyvetileba ambobda, rom amis Sesaxeb unda ec-
noboT pirvel ganmcxadebelsa da braldebulebs da is SeiZleba gasaCivr-
des zemdgom prokuraturaSi.  

60. 2001 wlis 19 ivnisis weriliT (# 15/1-1018-99), saolqo prokura-
turam upasuxa pirveli ganmcxadeblis sakasacio saCivars 2001 wlis 12 
ianvris gadawyvetilebasTan dakavSirebiT, sadac mTlianad daeyrdno mis 
dasabuTebasa da daskvnebs. werilSi araferi aRiniSneboda gadawyvetile-
bis winaaRmdeg sasamarTloSi sakasacio gasaCivrebis Sesaxeb.

61. mTavrobis gancxadebiT, am saqmis gamoZieba ramdenjerme ganaxlda 
da Sewyda. 

62. 2002 wlis 30 agvistos saolqo prokuraturam gaauqma misi 2001 
wlis 12 ianvris gadawyvetileba sisxlis samarTalwarmoebis Sewyvetis 
Sesaxeb da saqme gadaagzavna damatebiT gamosaZieblad. igi gadawyveti-
lebis naklad asaxelebs samarTlebrivi daxasiaTebis naklebobas meore 
ganmcxadeblis mimarT qmedebebSi.

63. 2002 wlis 16 oqtombers adgilobrivma  prokuraturam Sewyvita 
sisxlis samarTlis saqmis gamoZieba im safuZvelze, rom ar iyo sakmarisi 
mtkicebulebebi raime sisxlis samarTlis danaSaulisa da ar damtkicebu-
la policiisa da prokuraturis TnamSromelTa CarTuloba danaSaulSi.

64. Cans, es gadawyvetileba Semdeg gauqmda, magram 2002 wlis 24 Te-
bervals adgilobrivma prokuraturam kvlav Sewyvita samarTalwarmoeba 
sisxlis samarTlis danaSaulis mtkicebulebaTa naklebobis safuZvelze.

65. 2004 wlis 19 seqtembers pirveli ganmcxadeblis advokatma 2002 
wlis 24 Tebervlis gadawyvetileba gaasaCivra saqalaqo sasamarTloSi. 
2004 wlis 28 seqtembris gadawyvetilebaSi saqalaqo sasamarTlom ZalaSi 
datova gadawyvetileba da srulad daeyrdno imave dasabuTebas. gadawyve-
tileba ZalaSi datova saolqo sasamarTlom 2004 wlis 29 oqtombers. 

66. 2005 wlis 29 aprils saolqo prokuraturam kvlav gadawyvita saq-
mis samarTalwarmoebis ganaxleba.

67. ganmcxadeblis TqmiT, 2005 wlis 28 ivniss samarTalwarmoeba kvlav 
Sewyda. 

68. mTavrobam ganacxada, rom 2005 wlis 22 agvistos saqmis samarTa-
lwarmoeba ganaxlda. gadawyvetileba sakasacio wesiT gaasaCivra bral-
debulma. 2005 wlis 22 noembers saqalaqo sasamarTlom gaauqma samarTa-
lwarmoebis ganaxlebis gadawyvetileba, rogorc arakanonieri. saolqo 
sasamarTlom ZalaSi datova saqalaqo sasamarTlos 2005 wlis 30 dekem-
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bris gadawyvetileba. SemdgomSi generaluri prokuroris moadgilem da-
ayena samarTlebrivi gadasinjvis moTxovna 2005 wlis 22 noembrisa da 30 
dekembris gadawyvetilebebTan dakavSirebiT.

69. 2007 wlis 1 Tebervals saolqo sasamarTlom, rogorc samarTle-
brivi gadasinjvis organom, ganixila prokuroris moTxovna da ukuagdo 
igi, magram SeniSna, rom 2005 wlis 30 dekembris gadawyvetileba miiRo 
mosamarTleTa ukanonod Seqmnilma jgufma da saqme gadasca saolqo sa-
samarTlos xelaxali saapelacio ganxilvisaTvis.

70. am samarTalwarmoebaTa Sedegi gaurkveveli rCeba, Tumca, Cans, rom 
Semdgomi nabijebi ar gadadgmula policielTa da gamomZiebelTa winaaR-
mdeg sisxlis samarTlis saqmesTan dakavSirebiT.

II. Sesabamisi erovnuli kanonmdebloba

A. gamoyenebuli sisxlis samarTlis danaSaulebi

71. ruseTis federaciis sisxlis samarTlis kodeqsis 131-e muxlis 
1-li da me-2(b) punqtebis Tanaxmad, jgufuri gaupatiureba, miuxedavad 
imisa, iyo Tu ara organizebuli da winaswar ganzraxuli, isjeba 15 wlam-
de Tavisuflebis aRkveTiT. 

72. 132-e muxlis 1-li da me-2(b) punqtebiT, jgufurad Cadenili Zala-
dobrivi seqsualuri aqti, iqneba es organizebuli da winaswar ganzraxu-
li Tu ara, isjeba 15 wlamde Tavisuflebis aRkveTiT.

73. 286-e muxlis me-3(a, b) punqtebiT, Tanamdebobis borotad gamoyene-
ba ZaladobiT an Zaladobis muqariT, iqneba es iaraRiT an sxva saSuale-
bebiT Tu maT gareSe, isjeba Tvisuflebis aRkveTiT sam wlamde vadiT.  

B. mowmeTa dakiTxva (1960 wlis sisxlis samarTlis saproceso kodeqsi, 
romelic Sesabamis dros iyo ZalaSi)

muxli 155

„mowme dakiTxvaze unda daibaron werilobiTi SetyobinebiT, romelic ga-
daecema piradad mas an, misi aryofnis SemTxvevaSi, misi ojaxis zrdasrul 
wevrs....

SetyobinebaSi aRniSnuli unda iyos mowmed gamoZaxebuli piris saxeli; 
sad, vis mier, ra dRes da ra dros moeTxoveba mas gamocxadeba da ra elis 
gamoucxadeblobis SemTxvevaSi. mowmis gamoZaxeba SeiZleba satelefono 
zaris an depeSis meSveobiTac“.

muxli 157

„mowme unda daikiTxos gamoZiebis adgilas. gamomZiebels SeuZlia miiRos 
gadawyvetileba mowmis dakiTxvis Sesaxeb misi adgilmdebareobis mixedviT“.
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C. danaSaulis oficialuri gamoZieba

74. sisxlis samarTlis saproceso kodeqsis 108-e da 125-e muxlebis 
Tanaxmad, sisxlis samarTlis gamoZieba SeiZleba daiwyos prokuraturis 
gamomZiebelma -  kerZo piris moTxovnis safuZvelze an sagamoZiebo xeli-
suflebis organoebis SuamdgomlobiT. kodeqsis 53-e muxli adgens, rom 
pirs, romelic dazianda danaSaulis Sedegad, eniWeba msxverplis statusi 
da SeuZlia SeuerTdes sisxlis samarTalwarmoebas, rogorc samoqalaqo 
mxare. gamoZiebis procesSi msxverpls SeuZlia warmoadginos mtkicebu-
lebebi da aRZras Suamdgomlobebi, xolo gamoZiebis dasrulebis Semdeg 
msxverpls unda hqondes sruli wvdoma saqmis masalebze.

75. kodeqsis 210-e da 211-e muxlebis Tanaxmad, prokurori pasuxis-
mgebelia gamoZiebis yovelmxriv zedamxedvelobaze. kerZod, prokurors 
SeuZlia moiTxovos gansakuTrebuli sagamoZiebo RonisZiebis ganxorcie-
leba, saqmis gamoZiebis gadacema erTi gamomZieblisagan meoresTvis, an 
samarTalwarmoebis xelaxla dawyeba.

76. kodeqsis 209-e muxlis Tanaxmad, gamomZiebels, romelmac Caatara 
gamoZieba, SeuZlia Sewyvitos saqme danaSaulis mtkicebulebaTa nakle-
bobis SemTxvevaSi. amgvari gadawyvetileba SeiZleba gasaCivrdes zemd-
gom prokurorTan an sasamarTloSi, sasamarTlos SeuZlia, moiTxovos 
sisxlis samarTlis gamoZiebis xelaxali dawyeba, Tu gamoCnda, rom gamo-
Zieba Catarda arasrulyofilad.

77. kodeqsis 210-e muxli iTvaliswinebs, rom gamomZiebelma saqme Sei-
Zleba xelaxla daiwyos, Tu arsebobs amis „safuZveli“. am wesis erTa-
derTi gamonaklisia saqmeebi, romelTac gauvidaT danaSaulis gamoZiebis 
xandazmulobis vada.

78. kodeqsis 161-e muxli iTvaliswinebs, rom rogorc wesi, gamoZiebis 
farglebSi mopovebuli informacia ar aris sajaro. am informaciis ga-
vrcelebaze nebarTva unda gascen sagamoZiebo xelisuflebis organoebma, 
Tu es xels ar SeuSlis gamoZiebis saTanadod warmarTvas an ar Seewina-
aRmdegeba samarTalwarmoebaSi CarTul pirTa uflebebsa da legitimur 
interesebs. informacia samarTalwarmoebis mxareTa piradi cxovrebis 
Sesaxeb ar SeiZleba gaxdes sajaro maTi Tanxmobis gareSe.

79. sagamoZiebo xelisuflebis organoebis Sesaxeb kanonis 42-e nawili 
da generaluri prokuroris 1998 wlis 26 ivnisis # 44 brZaneba awesebs sa-
gangebo proceduras sagamoZiebo xelisuflebis organoebis oficialur 
pirTa mimarT administraciuli da sisxlis samarTalwarmoebis dawyebaze. 
kerZod, amomwuravad aris CamoTvlili is oficialuri pirebi, visac aqvs 
ufleba, rom daiwyos amgvari samarTalwarmoeba.

D. samoqalaqo samarTlis saSualebebi sajaro moxeleTa ukanono  
qmedebebis winaaRmdeg

80. ruseTis federaciis samoqalaqo kodeqsi, romelic ZalaSi Sevi-
da 1996 wlis 1 marts, iTvaliswinebs kompensacias zianisaTvis, romelic 
gamoiwvia saxelmwifos mxridan qmedebam an umoqmedobam (muxli 1069). 
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samoqalaqo kodeqsis 151-e da 1099-1101 muxlebi iTvaliswinebs kompen-
sacias aramaterialuri zianisaTvis. 1099-e muxli, kerZod, awesebs, rom 
aramaterialuri zianisaTvis gaicema kompensacia, miuxedavad sazRaurisa 
materialuri zianis gamo. 

samarTali

I. mTavrobis winaswari protesti

81. mTavrobam acnoba sasamarTlos, rom sisxlis samarTalwarmoeba 
wamebis savaraudo CamdenTa winaaRmdeg jer kidev ar iyo damTavrebuli 
erovnul doneze da igi Tavs ikavebda am saqmis komentirebisagan. 

82. ramdenadac es argumenti SeiZleba gavigoT, rogorc pretenzia 
ganmcxadeblis mimarT, rom man ar amowura samarTlebrivi dacvis Sida-
saxelmwifoebrivi saSualebebi, sasamarTlo aRniSnavs: mopasuxe mTavroba 
ar davobs, rom ganmcxadebelTa mier SerCeuli da gamoyenebuli gzebi 
erovnuli xelisuflebis organoebisaTvis TavianT sawuxarze xmis misawv-
denad iyo araefeqtiani an sxva mxriv Seuferebeli.

83. garda amisa, igi aRniSnavs, rom pirvelma ganmcxadebelma 1999 wlis 
25 noembris movlenebi gaasaCivra meore dRes, 1999 wlis 26 noembers. 
amis Semdeg saqme daixura da xelaxla gaixsna ramdenjerme. 2005 wlis 22 
agvistos, pirveli saCivridan 5 wlisa da TiTqmis 9 Tvis Semdeg, sisxlis 
samarTalwarmoeba kvlav ganaxlda da 2007 wlis 14 Tebervals - im dRes, 
roca mopasuxe mTavrobam warmoadgina damatebiTi dakvirvebebi, jer ki-
dev dausrulebeli iyo sagamoZiebo etapi. sawinaaRmdego maCveneblebis 
ararsebobis pirobebSi, sasamarTlo miiCnevs, rom mTavrobas hqonda sak-
marisi dro, ganmcxadebelTa ukmayofilebisaTvis epasuxa  erovnul do-
neze gamoZiebiT. damatebiT, ganmcxadeblebi saTanadod monawileobdnen 
samarTalwarmoebaSi da saqmis masalebSi araferia iseTi, rac gvafiqrebi-
nebs, rom maT ver isargebles samarTlebrivi dacvis yvela SesaZlo Sida-
saxelmwifoebrivi saSualebiT - gaesaCivrebinaT arasasurveli gadawyve-
tilebebi am saqmeSi.

84. zemoxsenebulis gaTvaliswinebiT, sasamarTlo adgens, rom ganmcxa-
deblebma daakmayofiles moTxovna imis Sesaxeb, rom amoewuraT samarT-
lebrivi dacvis Sidasaxelmwifoebrivi saSualebebi da ukuagdebs mTavro-
bis pretenzias.

II. konvenciis me-3 muxlis savaraudo darRveva pirveli 
ganmcxadeblis mimarT

85. konvenciis me-3 muxlis safuZvelze, pirveli ganmcxadebeli Cioda, 
rom policielebma  da gamoZiebis TanamSromlebma igi araerTxel gaau-
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patiures da mas arasaTanadod moepyrnen 1999 wlis 25 noembers. pirveli 
ganmcxadebeli aseve Cioda, rom xelisuflebis organoebma ver Caatares 
saTanado gamoZieba amasTan dakavSirebiT. konvenciis me-3 muxli uzrun-
velyofs, rom:

„aravin SeiZleba daeqvemdebaros wamebas, araadamianur an Rirsebis Se-
mlaxvel mopyrobas an dasjas“.

a. mxareTa argumentebi

86. mTavroba ar daeTanxma pirveli ganmcxadeblis pretenziebsa da 
mtkicebebs da ganacxada, rom 2005 wlis 29 aprils saolqo prokuraturam 
ganaaxla sisxlis samarTalwarmoeba 1999 wlis 25 noembris movlenebTan 
dakavSirebiT. maT miiCnies, rom mocemuli momentisaTvis SeuZlebeli iyo 
darRvevebze reagireba. Semdgomi dakvirvebisas maT aseve uari Tqves sa-
Civris arsebiTi mxareebis komentirebaze.

87. pirveli ganmcxadebeli icavda Tavis pretenziebs. kerZod, igi 
acxadebda, rom saqmeSi sakmarisi mtkicebulebebia mis mimarT arasaTana-
do mopyrobasa da wamebaze da momdevno gamoZiebam ver daakmayofila me-3 
muxlis moTxovnebi proceduruli TvalsazrisiT.

B. sasamarTlos Sefaseba

88. sasamarTlo mizanSewonilad miiCnevs, rom daiwyos pirveli gan-
mcxadeblis argumentebis ganxilviT, ramdenadac maTSi wamoWrilia kon-
venciis me-3 muxlis proceduruli mxaris darRvevis sakiTxebi, xolo Se-
mdeg ganixilos konvenciis debulebaTa arsebiTi mxareebi. 

1. gamoZiebis savaraudo araadekvaturoba

(a) arasaTanado mopyrobis dasabuTebuli sasarCelo moTxovnis arseboba

89. Tavdapirvelad sasamarTlo aRniSnavs, rom pirvelma ganmcxadebel-
ma 1999 wlis 25 noembris movlenebi gaasaCivra meore dRes. sagamoZiebo 
organoebma gaCxrikes SemTxvevis adgili, ris Sedegadac aRmoaCines ori 
gamoyenebuli prezervativi da ori xelsaxoci, romlebzec iyo spermis 
kvali. 2000 wlis 25 aprils danaSaulSi savaraudod CarTul 4 oficers 
brali wauyenes da 2000 wlis 5 ivliss mzad iyo sabraldebo daskvna, saqme 
ki gadaeca sasamarTlos arsebiTi mxareebis ganxilvisaTvis.

90. sagamoZiebo xelisuflebis mier gamoZiebis sawyis etapze Segro-
vebuli mtkicebulebebisa da, aseve, imis gaTvaliswinebiT, rom adgilo-
brivi xelisuflebis organoebma es mtkicebulebebi miiCnies seriozul 
da sakmaris safuZvlad danaSaulSi savaraudod CarTuli oficrebisaT-
vis sisxlis samarTlebrivi braldebis warsadgenad, sasamarTlo adgens: 
pirvel ganmcxadebels aqvs dasabuTebadi sasarCelo moTxovna, rom mas 
arasaTanadod moepyrnen saxelmwifo moxeleebi.
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(b) efeqtian gamoZiebasTan dakavSirebuli zogadi principebi

91. sasamarTlo kvlav imeorebs: Tu piri aRZravs dasabuTebad sasar-
Celo moTxovnas, rom mas arasaTanadod moepyro policia me-3 muxlis da-
rRveviT, es debuleba, wakiTxuli konvenciis 1-li muxliT gansazRvrul 
saxelmwifos zogad movaleobasTan erTad -  „TavianTi iurisdiqciis far-
glebSi yvelasaTvis uzrunvelyon am konvenciaSi .... gansazRvruli ufle-
bebi da Tavisuflebebi“ - iribad moiTxovs efeqtiani oficialuri gamo-
Ziebis Catarebas. garda amisa, sasamarTlo miiCnevs, rom gaupatiureba 
misi msxverplisaTvis aSkarad damamcirebeli danaSaulia da, Sesabamisad, 
xazs usvams  procedurul valdebulebas, romelic ekisreba saxelmwifos 
am konteqstSi (ix. S.W. v. the United Kingdom, 1995 wlis 22 noembris gadawyve-
tileba, Series A # 335 B; C.R. v. the United Kingdom, 1995 wlis 22 noembris 
gadawyvetileba, Series A # 335 C; da M.C. v. Bulgaria, # 39272/98, § 153, ECHR 
2003 XII). efeqtianma oficialurma gamoZiebam unda SeZlos pasuxismgebel 
pirTa gamovlena da dasja (ix. Assenov and Others v. Turkey, 1998 wlis 28 
oqtombris gadawyvetileba, Reports 1998-VIII, gv. 3290, § 102, da Labita v. Italy 
[GC], # 26772/95, § 131, ECHR 2000-IV). efeqtianobis minimaluri standarte-
bi, gansazRvruli sasamarTlos precedentuli samarTliT, aseve moicavs 
moTxovnas, rom gamoZieba iyos damoukidebeli, miukerZoebeli da sajaro, 
xolo kompetenturi xelisuflebis organoebi unda moqmedebdnen samaga-
liTo mondomebiTa da siswrafiT (magaliTad, ix. Isayeva and Others v. Russia, 
# 57947/00, 57948/00 da 57949/00, §§ 208-13, 24 Tebervali, 2005).

(c) aRniSnuli principebis gamoyeneba

92. amdenad, dgeba sakiTxi, Seasrules Tu ara xelisuflebis organoebma 
TavianTi movaleoba, CaetarebinaT sakiTxis oficialuri efeqtiani gamoZieba.

93. amasTan dakavSirebiT, sasamarTlo aRniSnavs, rom gamoZieba pirve-
li ganmcxadeblis saCivarze daiwyo maSinve, rac man saqme aRZra kompe-
tenturi organoebis winaSe da, sul cota, garegnulad mainc moqmedebda 
mondomebiTa da siswrafiT. amdenad, sagamoZiebo organoebma gaCxrikes 
SemTxvevis adgili, ris Sedegadac aRmoaCines ori gamoyenebuli prezer-
vativi da ori xelsaxoci spermis kvaliT (ix. punqtebi 45 da 47). agreTve, 
dakiTxes SesaZlo mowmeebi da moiTxoves Segrovebul mtkicebulebaTa 
aucilebeli sasamarTlo eqspertiza (ix. punqtebi 41, 42, 43 da 46). 2000 
wlis 25 aprils, SemTxvevidan mxolod xuTi Tvis Semdeg, danaSaulSi sava-
raudod CarTul 4 oficers brali wauyenes da 2000 wlis 5 ivliss ukve 
mzad iyo sabraldebo daskvna. saqme gadaeca sasamarTlos arsebiTi mxa-
reebis gansaxilvelad (ix. punqti 37).

94. Tumca, sasamarTlo SeniSnavs, rom saqmis winaswari gamoZiebis kva-
lad, 2000 wlis 16 agvistos sasamarTlom aRmoaCina erovnuli procedu-
rebis araerTi seriozuli darRveva - braldebulTa uflebebis darRveva, 
maT Soris, gamomZiebeli oficrebis mimarT gamoZiebis dawyebis sagangebo 
proceduris ugulebelyofa da is faqti, rom danaSaulSi savaraudod 
CarTulma oficrebma braldebulis proceduruli statusiT ver isar-
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gebles  2000 wlis 25 aprilamde, ris gamoc saqmeze manamde Segrovili 
yvela mtkicebuleba gamocxadda dauSveblad (ix. 52-e punqti). saqme da-
brunda xelaxali gamoZiebisaTvis da mogvianebiT prokuraturam gamoZie-
ba Sewyvita, radgan aRiara, rom  SeuZlebeli iyo mokvlevis pirveli xuTi 
Tvis ganmavlobaSi gamomZiebelTa mxridan adgilobrivi procedurebis 
darRvevis gamosworeba (ix. punqtebi 58 da 59). sasamarTlo ganxilvaze 
dauSveblad gamocxadebul mtkicebulebaTa bunebidan gamomdinare, maTi 
xelaxali gamoyeneba SeuZlebeli iqneba saqmis damatebiTi gamoZiebisaT-
vis gadacemis Semdeg. am garemoebaTa gamo gasakviri ar aris, rom sisxlis 
samarTalwarmoeba, saboloo jamSi, Sewyda danaSaulis mtkicebulebaTa 
naklebobis mizeziT.

95. ganixila ra saqmis garemoebebi, sasamarTlo miiCnevs: rasakvir-
velia misaRebia is mosazreba, rom xelisuflebis organoebma saTanado 
nabijebi gadadges SemTxvevaze pasuxismgebel pirTa gamovlenisa da das-
jisaTvis da ar daurRveviaT erovnuli procedurebi pirveli xuTi Tvis 
ganmavlobaSi, rasac mohyva saqmis ganxilvis dawyeba, roca erovnulma sa-
samarTloebma mtkicebulebaTa udidesi nawili dauSveblad gamoacxades 
(ix. punqtebi 49, 51-52 da 58-59). SesaZlebelia, sisxlis samarTalwarmoeba 
Seesabameboda me-3 muxlis proceduruli aspeqtebis moTxovnebs. Tumca, 
faqtia, rom kompetenturi xelisuflebis organoebma dauSves gamouswo-
rebeli proceduruli Secdomebi, ramac sabolood CixSi Seiyvana sisxlis 
samarTalwarmoeba danaSaulSi savaraudod CarTuli oficrebis mimarT.

96. saxelmwifom ver warmoadgina am Secdomebis sxva damajerebeli gan-
marteba. aseT pirobebSi sasamarTlo miiCnevs, rom am SecdomaTa princi-
puli mizezia aSkara arakompetenturoba sagamoZiebo xelisuflebisa, ro-
melmac Caatara gamoZieba 1999 wlis 26 noemberidan 2000 wlis 5 ivlisamde. 

97. Sesabamisad, sasamarTlo miiCnevs, rom dairRva konvenciis me-3 
muxli -  pirveli ganmcxadeblis mimarT arasaTanado mopyrobis darRve-
vaTa efeqtiani gamoZiebis naklebobis gamo.

2. saxelmwifo moxeleebis mxridan savaraudo arasaTanado mopyroba

98. axla sasamarTlo miubrundeba im sakiTxs, daeqvemdebara Tu ara 
pirveli ganmcxadebeli arasaTanado mopyrobas konvenciis me-3 muxlis 
darRveviT.

(a) zogadi principebi

99. sasamarTlom bevrjer aRniSna, rom konvenciis me-3 muxli moicavs 
demokratiuli sazogadoebisaTvis erT-erT fundamentur Rirebulebas 
da, rogorc aseTi, absoluturi mniSvnelobiT krZalavs wamebas an araa-
damianur an Rirsebis Semlaxvel mopyrobas an dasjas (ix. magaliTad, Ak-
soy v. Turkey, 1996 wlis 18 dekembris gadawyvetileba, Reports 1996-VI, p. 2278, 
§ 62, da Aydın v. Turkey, 1997 wlis 25 seqtembris gadawyvetileba, Reports 1997 
VI, § 81). garda amisa, sasamarTlo aRniSnavs, rom rogorc man araerTxel 
daadgina, xelisuflebis organoebi valdebulni arian, daicvan dawesebu-
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lebaSi myofi piris fizikuri xelSeuxebloba. man mtkicebulebaTa Sefa-
sebisas ixelmZRvanela „gonivrul eWvs miRma“ mtkicebis standartiT (ix. 
Ireland v. the United Kingdom, 1978 wlis 18 ianvris gadawyvetileba, Series A # 
25, gv. 64-65, § 161). amgvari mtkiceba SeiZleba gamomdinareobdes mxolod 
sakmarisad myari, cxadi da SeTanxmebuli daskvnebidan an, faqtebis msgav-
sad, utyuari wanamZRvrebidan. roca gansaxilveli SemTxveva mTlianad an 
bevrwilad eqceva eqskluziurad xelisuflebis codnis farglebSi, ro-
gorc es iyo im adaminaTa SemTxvevaSi, romlebic imyofebodnen patimro-
baSi maTi kontrolis qveS, warmoiSoba myari varaudi amgvari patimrobi-
sas gaCenil dazianebaTa mimarT. 

100. rasakvirvelia, mtkicebis tvirTi SeiZleba ekisrebodes xelisu-
flebis organoebs, romelTac unda warmoadginon sakmarisi da damajere-
beli ganmarteba (ix. Ribitsch v. Austria, 1995 wlis 4 dekembris gadawyveti-
leba, Series A # 336, § 34, da Salman v. Turkey [GC], # 21986/93, § 100, ECHR 
2000-VII). garda amisa, sasamarTlo kvlav imeorebs, rom igi sensitiuria 
misi funqciis subsidiuri bunebisadmi da aRiarebs, rom frTxilad unda 
airidos pirveli instanciis sasamarTlos funqciaTa Sesruleba, rome-
lic ikvlevs faqtebs. miuxedavad amisa, igi ar aris SezRuduli erovnuli 
sasamarTloebis daskvnebiT da SeuZlia gadauxvios maT, roca es gar-
dauvalia konkretuli saqmis garemoebaTagan gamomdinare (ix. magaliTad, 
Matyar v. Turkey, # 23423/94, § 108, 21 Tebervali, 2002; amis sapirispirod 
Edwards v. the United Kingdom, 1992 wlis 16 dekembris gadawyvetileba, Series 
A # 247 B, gv. 12, § 34, da Vidal v. Belgium, 1992 wlis 22 aprilis gadawyveti-
leba, Series A # 235 B, gv-ebi. 32-33, §§ 33-34). 

(b) mtkicebulebis Sefaseba

101. winamdebare saqmeSi 1999 wlis 25 noembris movlenebTan dakavSi-
rebuli sawyisi gamoZiebisas aRmoaCines mtkicebulebebi - ori gamoyene-
buli prezervativi, romelTagan erTze, Zalian didi albaTobiT - 99,9999 
%-iT - aRmoCenilia pirveli ganmcxadeblis vaginaluri ujredebi (ix. 
46-e punqti). aseve ori xelsaxoci spermis kvaliT (ix. 48-e punqti). ipo-
ves agreTve policiel Kh.-s kuTvnili tansacmeli, romelzec iyo vagi-
naluri epiTeliumis kvali antigenis imave jgufidan, romelic hqonda 
pirvel ganmcxadebels (ix. 44-e punqti), samedicino cnoba imis dasturad, 
rom pirveli ganmcxadebeli cdilobda venebis gadaWras da pirveli gan-
mcxadeblis TviTinkriminaciuli Sinaarsis werilobiTi Cveneba (ix. 43-e 
punqti). aRniSnuli mtkicebulebebi mtkiced eTanadeboda pirveli gan-
mcxadeblis movlenaTa aRweras, rogorc araerTjeradi savaraudo gaupa-
tiurebis mimarT, aseve Zaladobisa da arasaTanado mopyrobis sxvadasxva 
qmedebis mimarT saxelmwifo moxeleebis mxridan. ra Tqma unda, im faqtis 
gaTvaliswinebiT, rom 2000 wlis 5 ivlisis sabraldebo daskvna, sxva ra-
meebTan erTad, daefuZna zemoxsenebul mtkicebulebebs, aseve, rigi ga-
dawyvetilebebis gaTvaliswinebiT, romelTa safuZvelzec wydeboda da 
ganaxldeboda saqmis ganxilva (ix. punqtebi 58-70), SeiZleba iTqvas, rom 
xelisuflebis organoebi aRiareben braldebaTa sarwmunoobas.
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102. sasamarTlo aseve iTvaliswinebs mis daskvnebs konvenciis me-3 
muxlis darRvevasTan dakavSirebiT (ix. punqtebi 92-97) da faqts, rom 
erovnulma sasamarTloebma zemoT dasaxelebuli mtkicebulebebi dauS-
veblad gamoacxades mxolod proceduruli xarvezebis safuZvelze (ix. 
punqtebi 51 da 52). arc mTavrobas da arc erovnuli xelisuflebis orga-
noebs arasodes SeutaniaT eWvi maT marTebulobaSi.

103. Sesabamisad, sasamarTlo 1999 wlis 25 noembris movlenebs cnobs 
im saxiT, rogorc aRwera pirvelma ganmcxadebelma.

(c) arasaTanado mopyrobis sisastikis Sefaseba

104. sasamarTlo aRniSnavs, rom igi aRiarebs faqtebs im saxiT, ro-
gorc warmoadgina pirvelma ganmcxadebelma. kerZod, rom is daakaves 
saxelmwifo moxeleebma, policiis dawesebulebaSi yofnisas araerTxel 
gaaupatiures da arasaTanadod moepyrnen sxvadasxva formiT - scemes, 
gudavdnen da iyenebdnen eleqtroSoks (ix. zemoT 105-e punqti da faqte-
bis nawilSi punqtebi 12-34).

105. sasamarTlo aRniSnavs, rom misi precedentuli samarTlis mixed-
viT, patimrobaSi myofi piris gaupatiureba saxelmwifo moxelis mxridan 
unda CaiTvalos arasaTanado mopyrobis gansakuTrebiT mZime da amazr-
zen formad, roca damnaSaves martivad SeuZlia isargeblos msxverplis 
mowyvladobiTa da sisustiT. garda amisa, gaupatiureba msxverpls uto-
vebs Rrma fsiqolgiur Wrilobebs, rac droTa ganmavlobaSi ar gadis ise 
swrafad, rogorc fizikuri da sulieri Zaladobis sxva formebi. amasTan, 
msxverpli ganicdis Zlier fizikur tkivils Zaladobrivi aqtisas, rac 
utovebs damcirebisa da Zaladobis gancdas, rogorc fizikur, aseve emo-
ciur doneze (ix. Aydın-is zemoT moyvanili saqme, § 83).

106. zemoaRniSnulis gaTvaliswinebiT, sasamarTlosTvis eWvgareSea, 
rom pirveli ganmcxadeblis mimarT fizikuri Zaladobis aqtebis nakrebi 
(ix. punqtebi 13, 14, 17, 21 da 31-32) da gansakuTrebiT sastiki qmedeba 
- araerTi gaupatiureba (ix. punqtebi 14 da 31-32) - utoldeba wamebas, 
konvenciis me-3 muxlis darRveviT.

III. konvenciis me-6 da me-13 muxlebis darRveva pirveli 
ganmcxadeblis mimarT

107. pirveli ganmcxadebeli, konvenciis me-6 da me-13 muxlebze dayrd-
nobiT, aseve Cioda imis gamo, rom xelisuflebam ar Caatara 1999 wlis 25 
noembris SemTxvevis saTanado gamoZieba.

108. me-3 muxlis procedurul darRvevebTan dakavSirebiT, Tavisi ze-
moT moyvanili daskvnis gaTvaliswinebiT, 1999 wlis 25 noembris SemTx-
vevis efeqtiani gamoZiebis Sesaxeb sasamarTlo miiCnevs, rom winamdebare 
saqmis garemoebebisaTvis konvenciis me-6 da me-13 muxlebis darRvevis 
sakiTxi calke ar dgas.
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IV. konvenciis me-3 muxlis savaraudo darRveva meore 
ganmcxadeblis mimarT

109. meore ganmcxadebelic Cioda saxelmwifo moxeleTa mxridan arasa-
Tanado mopyrobaze 1999 wlis 25 noembers da masTan dakavSirebuli efe-
qtiani gamoZiebis naklebobaze. igi eyrdnoboda konvenciis me-3 muxls. 

A. mxareTa argumentebi

110. mTavroba ar daeTanxma am saCivrebs. maTi msjeloba, daaxloebiT, 
iseTive iyo, rogoric pirveli ganmcxadeblis SemTxvevaSi (ix. punqtebi 
86 da 87).

111. meore ganmcxadebeli icavda Tavis saCivrebs.

B. sasamarTlos Sefaseba

1.  gamoZiebis savaraudo araadekvaturoba

112. sasamarTlo aRniSnavs, rom meore ganmcxadebels hqonda danaSau-
lis msxverplis statusi im saqmeSi, romelic daiwyo pirveli ganmcxade-
blis 1999 wlis 26 noembris saCivris safuZvelze (ix. punqti 35). garda ami-
sa, sagamoZiebo organoebma saqmeSi arsebuli mtkicebulebebi  sakmarisad 
miiCnies ara mxolod Kh.-sa da  S.-is braldebisaTvis - Tanamdebobis boro-
tad gamoyenebasa da meore ganmcxadeblis mimarT arasaTnado mopyrobaSi - 
aramed agreTve sabraldebo daskvnis mosamzadeblad amasTan dakavSirebiT 
da saqmis sasamarTlo ganxilvisaTvis gadasagzavnad (ix. punqti 37).

113. aRniSnul faqtorTa gaTvaliswinebiT, sasamarTlo miiCnevs, rom 
meore ganmcxadebels hqonda dasabuTebadi sasarCelo moTxovna, rom mas 
arasaTanadod moepyrnen saxelmwifo moxeleebi. 

114. sasamarTlo kvlav imeorebs: Tu piri aRZravs dasabuTebad sasar-
Celo moTxovnas, rom mas arasaTanadod moepyro policia me-3 muxlis da-
rRveviT, es debuleba, wakiTxuli konvenciis 1-li muxliT gansazRvrul 
saxelmwifos zogad movaleobasTan erTad - „TavianTi iurisdiqciis 
farglebSi yvelasaTvis uzrunvelyon am konvenciaSi .... gansazRvruli 
uflebebi da Tavisuflebebi“ - iribad moiTxovs efeqtiani oficialuri 
gamoZiebis Catarebas. amdenad, ismis kiTxva, Seasrules Tu ara xelisu-
flebis organoebma TavianTi movaleoba, CaetarebinaT sakiTxis efeqtiani 
oficialuri gamoZieba?      

115. sasamarTlo SeniSnavs, rom man daadgina konvenciis me-3 muxlis 
darRveva sxvadasxva xarvezisa da Secdomis safuZvelze, rac dauSves sa-
gamoZiebo organoebma imave sisxlis samarTlis saqmeSi, romelic exeboda 
pirvel ganmcxadebels (ix. punqtebi 92-97). am daskvnis gaTvaliswinebiT, 
aseve imis gamo, rom 95-e punqtSi moyvanili mizezebi marTebulia meore 
ganmcxadebelTan dakavSirebiT, sasamarTlo adgens, rom konvenciis me-3 
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muxli dairRva meore ganmcxadeblis mimarTac, arasaTanado mopyrobis 
efeqtiani gamoZiebis naklebobis gamo.

2. saxelmwifo moxeleTa mxridan savaraudo arasaTanado mopyroba

(a) mtkicebulebis Sefaseba

116. sasamarTlo kvlav imeorebs imas, rac precedentuli samarTliT 
daadgina: xelisufleba valdebulia, daicvas patimrobaSi myofi adamia-
nis fizikuri xelSeuxebloba. mtkicebulebaTa Sefasebisas man gamoiyena 
„gonivrul eWvs miRma“ mtkicebis standarti. mtkiceba SeiZleba gamom-
dinareobdes sakmarisad myari, cxadi da SeTanxmebuli daskvnebis erTo-
bliobidan an, faqtebis msgavsad, utyuari wanamZRvrebidan (ix. citata 
punqtebSi 99-100).

117. ubrundeba ra winamdebare saqmis garemoebebs, sasamarTlo SeniS-
navs: meore ganmcxadebeli Cioda, rom mas scemdnen da gudavdnen po-
liciis oficrebi 1999 wlis 25 noembers, 6:30-7:00 saaTamde (ix. punqtebi 
25-28).  sasamarTlo SeniSnavs, rom nebismieri arasaTanado mopyroba, Tu 
is ganxorcielda im gziT, rogorsac ganmcxadebeli aRwers, datovebda 
niSnebs mis sxeulze, rasac eqimi SeamCnevda da daadasturebda. garda 
amisa, igi aRniSnavs, rom mis xelT arsebuli masalebi ar Seicavs raime 
aseT samedicino mtkicebulebas da ar iZleva saSualebas, „gonivrul eWvs 
miRma“ daadasturos movlenebis meore ganmcxadebliseuli aRwera amas-
Tan dakavSirebiT.

118. Tumca, sasamarTlo aRniSnavs, rom 2006 wlis 12 dekembers man 
mosTxova mTavrobas, warmoedgina Sida gamoZiebis masalaTa aslebi saqme-
ze, romelic 1999 wlis 25 noembers gaixsna, ramdenadac saqmeSi arsebul 
mtkicebulebebs sakvanZo mniSvneloba aqvs winamdebare saqmis faqtebis 
dadgenaSi, radgan Seexeboda meore ganmcxadeblis  mier aRniSnul da-
rRvevebs. amis pasuxad, mTavrobam warmoadgina mxolod im procedurul 
gadawyvetilebaTa aslebi, romelTa Tanaxmadac, wydeboda da xelaxla 
ixsneboda sisxlis samarTalwarmoebebi, xolo sxva dokumentTa warmod-
genaze uari ganacxada.

119. ramdenadac mTavrobas ar warmoudgenia raime damajerebeli gan-
marteba mis am uarTan dakavSirebiT (ix. punqtebi 128-31 qvemoT), da sa-
samarTlo iTvaliswinebs zemoT citirebul principebs, igi adgens, rom 
mas SeuZlia mTavrobis amgvari qcevidan garkveuli daskvnebi gamoitanos 
am sakiTxTan dakavSirebiT.

120. sasamarTlo miiCnevs, rom erovnuli samarTalwarmoebisas meo-
re ganmcxadebelma warmoadgina 1999 wlis 25 noembris movlenebis cxadi 
da damajerebeli aRwera, rac mogvianebiT gaamyara sagamoZiebo xelisu-
flebis mier Segrovebulma mtkicebulebebma. sagamoZiebo xelisuflebis 
Segrovebuli masalebi savsebiT sakmarisi Cans imisaTvis, rom safuZvlad 
daedos oficrebis Kh.-sa da S.-is sisxlis samarTlebriv braldebas - Ta-
namdebobis borotad gamoyenebasa da meore ganmcxadeblis mimarT ara-
saTanado mopyrobaSi - aseve, saqmis sasamarTlo ganxilvaze gadasacemad 
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(ix. punqtebi 38-48). sasamarTlo aseve aRniSnavs, rom mas ar ganuxilavs 
araviTari masala, romelic eWvqveS daayenebda meore ganmcxadeblis gan-
cxadebebis an mis mier warmodgenili informaciis sandoobas. garda amisa, 
arc adgilobrivi xelisuflebis organoebs da arc mTavrobas ar war-
moudgenia movlenaTa alternatiuli aRwera am samarTalwarmoebebisas.

121. zemoaRniSnulis gaTvaliswinebiT, aseve gamoZiebis mimdinareobi-
sas misi adrindeli daskvnebis gaTvaliswinebiT, aseve im gadawyvetile-
baze dayrdnobiT, romlis mixedviTac sasamarTlom aRiara 1999 wlis 25 
noembris SemTxvevis pirveli ganmcxadebliseuli aRwera (ix. punqtebi 
102-05), sasamarTlo 1999 wlis 25 noembris SemTxvevebs igebs ise, rogorc 
es warmoadgina meore ganmcxadebelma.

(b) arasaTanado mopyrobis sisastikis Sefaseba

122. sasamarTlo aRniSnavs, rom man faqtebi miiRo ise, rogorc is 
warmoadgina meore ganmcxadebelma, kerZod: meore ganmcxadebeli daaka-
ves saxelmwifo moxeleebma da patimrobisas mas scemdnen, urtyamdnen da 
gudavdnen (ix. punqtebi 25-27).

123. iTvaliswinebs ra saqmis yvela garemoebas, rogoricaa arasaTa-
nado mopyrobis xangrZlivoba da misi fizikuri da fsiqikuri efeqtebi, 
sasamarTlo askvnis: Tu momxdars mTlianobaSi ganvixilavT da gaviTva-
liswinebT mis mizansa da sisastikes, gansaxilveli arasaTanado mopyroba 
gautoldeba araadamianur da Rirsebis Semlaxvel mopyrobas, konvenciis 
me-3 muxlis darRveviT.

V. konvenciis me-6 da me-13 muxlebis savaraudo darRveva 
meore ganmcxadeblis mimarT

124. garda amisa, meore ganmcxadebeli Cioda saTanado gamoZiebis 
naklebobaze, konvenciis me-6 da me-13 muxlebze dayrdnobiT.

125. me-3 muxlis procedurul darRvevebTan dakavSirebiT Tavisi ze-
moT moyvanili daskvnis gaTvaliswinebiT (ix. punqti 117), 1999 wlis 25 
noembris SemTxvevis efeqtiani gamoZiebis Sesaxeb sasamarTlo miiCnevs, 
rom winamdebare saqmis garemoebebisaTvis konvenciis me-6 da me-13 muxle-
bis darRvevis sakiTxi calke ar dgas.

VI. konvenciis 38-e muxlis 1-l (A) punqtTan Sesabamisoba

126. sasamarTlo kvlav imeorebs, rom konvenciis 34-e muxlis mixedviT 
aRZruli individualuri ganacxadebis sistemis efeqtiani muSaobisaTvis 
sakvanZo mniSvneloba aqvs, rom saxelmwifoebma uzrunvelyon yvela au-
cilebeli saSualeba, raTa SesaZlebeli gaxdes ganacxadTa saTanado da 
efeqtiani ganxilva (ix. Tanrıkulu v. Turkey [GC], # 23763/94, § 70, ECHR 1999 IV). 
es valdebuleba moiTxovs saxelmwifosagan, aRWurvos sasamarTlo yvela 
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saWiro saSualebiT, Tuki is gamoZiebas warmarTavs  faqtebis gamovlenis 
mizniT an asrulebs Tavis zogad movaleobas - ganixilavs ganacxadebs. 
Tu saxelmwifo ar warmoadgens amgvar informacias, romelic mis xelTaa, 
da amis mizezs ar ganmartavs damakmayofileblad, es iZleva ara marto 
imis daskvnis saSualebas, rom ganmcxadeblis braldebebi dasabuTebulia, 
aramed negatiurad imoqmedebs mopasuxe saxelmwifos mxridan konvenciis 
38-e muxlis 1-li (a) punqtiT gansazRvrul valdebulebaTa dacvazec (ix. 
Timurtaş v. Turkey, # 3531/94, § 66, ECHR 2000-VI). im saqmeebSi, sadac ga-
nacxadSi dasmulia gamoZiebis efeqtianobis sakiTxi, sisxlis samarTle-
brivi gamoZiebis dokumentebs fundamenturi mniSvneloba aqvs faqtebis 
dadgenisaTvis da aseTis ararsebobisas SesaZlebelia eWvqveS dadges sa-
samarTlos mxridan saCivris saTanadod ganxilvis sakiTxi, rogorc da-
saSvebobis, aseve arsebiTi mxareebis ganxilvis etapze.

127. sasamarTlo aRniSnavs, rom 2006 wlis 12 dekembers man mosTxova 
mTavrobas, warmoedgina 1999 wlis 25 noembris SemTxvevasTan dakavSire-
buli gamoZiebis masalebi. saqmis masalebSi arsebul mtkicebulebebs sa-
samarTlo  sakvanZod miiCnevda winamdebare saqmeSi faqtebis dasadgenad. 
pasuxad, mTavrobam warmoadgina mxolod procedurul gadawyvetilebaTa 
aslebi, romelTa safuZvelzec wydeboda da xelaxla iwyeboda sisxlis 
samarTalwarmoeba. maT uari Tqves raime sxva dokumentis warmodgenaze.

128. sasamarTlo aRniSnavs, rom mTavrobas ar warmoudgenia raime gan-
marteba imis dasasabuTeblad, Tu ratom dafara sakvanZo informacia, 
romelsac sasamarTlo iTxovda.

129. iTvaliswinebs ra mopasuxe mTavrobis mxridan TanamSromlobis 
aucileblobas konvenciasTan dakavSirebul samarTalwarmoebaSi da sir-
Tuleebs saqmeSi faqtebis dadgenis mxriv, rasac vxvdebiT winamdebare 
saqmeSi, sasamarTlo askvnis, rom ruseTis mTavroba ver asrulebs kon-
venciis 38-e muxlis 1-li (a) punqtiT dakisrebul valdebulebas imis 
gamo, rom ar warmoadgina 1999 wlis 25 noembris SemTxvevasTan dakavSire-
biT moTxovnili dokumentebi.

VII. konvenciis 41-e muxlis gamoyeneba

130. konvenciis 41-e muxlis Tanaxmad,

„Tu sasamarTlo daadgens, rom dairRva konvencia da misi oqmebi, xolo 
Sesabamisi maRali xelSemkvreli mxaris Sidasaxelmwifoebrivi samarTa-
li darRvevis mxolod nawilobrivi gamosworebis SesaZleblobas iZleva, 
saWiroebis SemTxvevaSi, sasamarTlo dazaralebul mxares samarTlian dak-
mayofilebas miakuTvnebs“.

A. ziani

131. pirveli ganmcxadebeli iTxovda 70,000 evros (EUR) meore ganmcxa-
debeli ki - 30,000 evros aramaterialuri zianisaTvis.

132. mTavroba aprotestebda, rom saqmeSi darRvevebis dadgenisTvis 
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kompensacia unda Seefardos dasabuTebulad.
133. sasamarTlo aRniSnavs: man zemoT daadgina, rom pirvelma ganmcxa-

debelma xelisuflebis mxridan ganicada araerTi gaupatiureba da ara-
saTanado mopyroba, konvenciis me-3 muxlis darRveviT. amave debulebis 
Tanaxmad, man aseve daadgina, rom ar Catarebula 1999 wlis 25 noembris 
SemTxvevaTa efeqtiani gamoZieba pirvel ganmcxadebelTan dakavSirebiT. 
iTvaliswinebs ra konvenciis darRvevaTa seriozulobas, agreTve dadge-
nil precedentul samarTals (ix. zemoxsenebuli Aydın-is saqme, §§ 126-31, 
Mikheyev v. Russia, # 77617/01, § 163, 26 ianvari, 2006, da Selmouni v. France 
[GC], # 25803/94, § 123, ECHR 1999 V), sasamarTlo pirvel ganmcxadebels 
akuTvnebs moTxovnil Tanxas mTlianad, kerZod, 70,000 evros aramate-
rialuri zianisaTvis, plus nebismieri saxis gadasaxads, riTac es Tanxa 
SeiZleba daibegros.

134. rac Seexeba meore ganmcxadebels, sasamarTlom daadgina, rom xe-
lisufleba mas araadamianurad da Rirsebis Semlaxvelad moepyro, kon-
venciis me-3 muxlis mixedviT. amasTan, ar Catarebula efeqtiani gamoZieba 
amave debulebis darRveviT. am msjelobis gaTvaliswinebiT, samarTlia-
nobis principze dayrdnobiT, sasamarTlo meore ganmcxadebels akuTvne-
bs 10,000 evros aramaterialuri zianisaTvis, plus nebismieri saxis gada-
saxads, riTac SeiZleba es Tanxa daibegros.

B. xarjebi da danaxarjebi

135. ganmcxadeblebs ar warmoudgeniaT moTxovna xarjebisa da da-
naxarjebis asanazRaureblad. Sesabamisad, sasamarTlo ar moiTxovs ana-
zRaurebas.

C. sauravi

136.sasamarTlo Sesaferisad miiCnevs, rom sauravi ganisazRvros evro-
pis centraluri bankis mier dadgenili minimaluri nixriT, rasac unda 
daematos Tanxis sami procenti.

xsenebuli mizezebidan gamomdinare, sasamarTlo 
erTxmad
1. ukuagdebs sasamarTlos winaswar pretenzias;

2. adgens, rom dairRva konvenciis me-3 muxli pirveli ganmcxadeblis mimarT, 
radgan arasakmarisad efeqtianad gamoiZies 1999 wlis 25 noembris SemTxvevebi;

3. adgens, rom dairRva konvenciis me-3 muxli, radgan saxelmwifo moxeleebma 
araerTxel gaaupatiures pirveli ganmcxadebeli da arasaTanadod moepyr-
nen mas;

4. adgens, rom damoukideblad ar dgas konvenciis me-6 da me-13 muxlebis 
darRvevis sakiTxi, pirveli ganmcxadeblis saCivarTan dakavSirebiT efe-
qtiani gamoZiebis naklebobis TvalsazrisiT;
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5. adgens, rom dairRva konvenciis me-3 muxli meore ganmcxadeblis mimarT, rad-
gan 1999 wlis 25 noembris SemTxvevebi ar gamoZiebula sakmarisad efeqtianad;

6. adgens, rom dairRva konvenciis me-3 muxli - saxelmwifo moxeleTa mxri-
dan meore ganmcxadeblis mimarT arasaTanado mopyrobis gamo;

7. adgens, rom damoukideblad ar dgas konvenciis me-6 da me-13 muxlebis da-
rRvevis sakiTxi meore ganmcxadeblis saCivarTan dakavSirebiT, efeqtiani 
gamoZiebis naklebobis TvalsazrisiT; 

8. adgens, rom mTavrobam ver daakmayofila konvenciis 38-e muxlis 1-li (a) 
punqtis moTxovnebi, ramdenadac uari Tqva, warmoedgina sasamarTlos mier 
moTxovnili dokumentebi;

9. adgens:

(a) mopasuxe saxelmwifo valdebulia, gadauxados pirvel ganmcxade-
bels 70,000 evro (samocdaaTi aTasi evro) aramaterialuri zianis 
sanacvlod sami Tvis ganmavlobaSi im dRidan, roca gadawyvetileba 
gaxdeba saboloo konvenciis 44-e muxlis me-2 punqtis Tanaxmad, ru-
sul rublebSi, gadaxdis dRes arsebuli oficialuri kursiT, plus 
nebismieri saxis gadasaxadi, romliTac SeiZleba daibegros es Tanxa;

(b) mopasuxe saxelmwifo valdebulia, gadauxados meore ganmcxadebels 
10,000 evro (aTi aTasi evro) aramaterialuri zianis sanacvlod 
- sami Tvis ganmavlobaSi im dRidan, roca gadawyvetileba gaxde-
ba saboloo konvenciis 44-e muxlis me-2 punqtis Tanaxmad, rusul 
rublebSi, gadaxdis dRes arsebuli oficialuri kursiT, plus ne-
bismieri saxis gadasaxadi, romliTac SeiZleba daibegros es Tanxa;

(g) zemoxsenebuli samTviani vadis gasvlis Semdeg, gadaxdis dRemde, 
aRniSnul Tanxas daemateba sauravi im moculobiT, rac utoldeba 
evropuli bankis sesxisaTvis gankuTvnil minimalur procents, ro-
melsac unda daematos samprocentiani ganakveTi;

10. uaryofs ganmcxadeblis moTxovnis danarCen nawils samarTlian dakmayo-
filebasTan dakavSirebiT.

 Sesrulebulia inglisur enaze da gacxadebulia werilobiT 2008 wlis 24 
ianvars, sasamarTlos reglamentis 77-e muxlis me-2 da me-3 punqtebis Se-
sabamisad.

soren nilseni  lukis lukedesi
registratori  prezidenti
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meoTxe seqcia

padureti moldovis winaaRmdeg

ganacxadi # 33134/03

gadawyvetileba

strasburgi

2010 welis 5 ianvari

saboloo versia

05/04/2012

gadawyvetileba saboloo gaxda konvenciis 44-e muxlis me-2 punqtis Sesa-
bamisad. is SeiZleba daeqvemdebaros redaqciul gadasinjvas.
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saqmeze padureti moldovis winaaRmdeg

adamianis uflebaTa evropuli sasamarTlos (meoTxe seqcia) palatam 
Semdegi SemadgenlobiT:

nikolas braca, prezidenti,
lex garlicki,
liliana miJoviCi,
david tor biorgvinsoni,
Jan sikuta,
paivi hirvela,
mihai poalelungi, mosamarTleebi,
dafatos araCi, seqciis registratori, 
moiTaTbira daxurul kars miRma 2009 wlis 1 dekembers da amave dRes 

gamoitana winamdebare gadawyvetileba:
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procedura

1. saqmes safuZvlad daedo ganacxadi (# 33134/03) moldovis respubli-
kis winaaRmdeg, romelic 2003 wlis 25 agvistos sasamarTlos warudgina 
moldovis moqalaqem, b-nma aurel paduretma („ganmcxadebeli“), adamianis 
uflebaTa da ZiriTad TavisuflebaTa dacvis konvenciis („konvenciis“) 
34-e muxlis Sesabamisad. 

2. ganmcxadebels, romelsac sasamarTloSi warmomadgenlobisTvis 
samarTlebrivi daxmareba mieniWa, warmoadgendnen b-ni S. uritu, b-ni a. 
brikeagi da q-ni d. straistenu. im droisaTvis samive muSaobda arasamTa-
vrobo organizaciaSi - moldovis adamianis uflebaTa dacvis helsinkis 
kavSirSi, romelic mdebareobda CisinauSi. moldovis mTvrobas („mTavro-
ba“) warmoadgenda maTi agenti, b-ni v. grosu.

3. kerZod, ganmcxadebeli Cioda, rom mas arasaTanadod moepyrnen pa-
timrobisas da xelisuflebis organoebma gonivrul vadaSi ar Caatares 
efeqtiani gamoZieba mis mimarT arasaTanado mopyrobis faqtze, riTac 
saSualeba misces damnaSaveebs, gaqceodnen yovelgvar pasuxismgeblobas.

4. 2008 wlis 13 maiss meoTxe seqciis prezidentma gadawyvita, rom 
mTavrobisaTvis ecnobebina ganacxadis Setanis Tobaze. agreTve gadawyda, 
rom sasamarTlo erTdroulad imsjelebda ganacxadis dasaSvebobasa da 
arsebiT mxareebze (konvenciis 29-e muxlis me-3 punqti). 

faqtebi

I. saqmis garemoebebi 

5. ganmcxadebeli daibada boJieniSi 1979 wels.
6. saqmis faqtobrivi garemoebebi, rogorc mxareebma warmoadgines, 

SeiZleba Sejamdes Semdegnairad:
7. im droisaTvis, roca SemTxveva moxda, ganmcxadebeli iyo tiraspo-

lis saxelmwifo universitetis studenti q. CisinauSi.

1. ganmcxadeblis dakaveba da savaraudo arasaTanado mopyroba

8. 2000 wlis 3 Tebervals P.-m iCivla centrus policiis ganyofilebaSi 
(CisinauSi), rom is gaqurda samma ucnobma adamianma 1999 wlis 27 dekem-
bers. igi varaudobda, rom erT-erTi am adamianTagan iyo ganmcxadebeli.

9. sisxlis samarTalwarmoeba daiwyo. 2000 wlis 31 marts policiis 
akademiis studentma A.P.-m daakakuna ganmcxadeblis karze, daaxloebiT, 
07:30 saaTze. gaaRo Tu ara kari, ganmcxadebeli aiZules, rom A.P.-s gah-
yoloda quCaSi, sadac is ZaliT Casves P.-s manqanaSi. policiis akademiis 
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meore studenti A.R. icdida manqanaSi.
10. ganmcxadeblis TqmiT, A.P. da A.R. centrus policiis ganyofile-

bamde gzaSi urtyamdnen mas. ganyofilebaSi misvlis Semdeg ganmcxadebe-
li aiyvanes 508-e oTaxSi. ganmcxadebeli Civis, rom iq mas arasaTanadod 
moepyrnen A.P. da A.R. da kidev erTi samoqalaqo tansacmelSi Cacmuli 
piri, romlis vinaobac ganmcxadebelma im droisaTvis ar icoda. man amis 
Sesaxeb saCivari Seitana prokuraturaSi.

11. ganmcxadebels mouwodes, rom eRiarebina P.-s gaqurdva. amaze uari 
rom Tqva, A.P.-m da A.R.-m xelebi da fexebi erTad Seukres zurgs ukan da 
Camokides rkinis joxze, romelic or momijnave magidaze iyo gadebuli 
(e.w. „mercxlis“ poza, romelic hgavs „palestinur Camokidebas“). amis Se-
mdeg mas xelketiT urtyamdnen fexebze da muStebiT scemdnen sxeulis 
sxvadasxva nawilze. saxeze gaukeTes airwinaRi da haeris milSi CauSves 
sigaretis kvamli, ramac gamoiwvia gagudvis SegrZneba. es mili Semdeg mia-
magres penisze. misma damatyveveblebma SuSis boTlis Tavi samjer Seuyves 
anusSi. erTxel man goneba dakarga.

12. imave dRes, mogvianebiT, ganmcxadebeli gadaiyvanes prokuratura-
Si. radgan mas sxeulze aSkarad aReniSneboda arasaTanado mopyrobis kva-
li, prokurorma moiTxova samedicino Semowmebis Catareba imis gasarkve-
vad, moeqcnen Tu ara ganmcxadebels arasaTanadod.

13. ganmcxadeblis TqmiT, P.-s saCivris safuZvelze warmarTul sisxlis 
samarTalwarmoebaze pasuxismgebeli iyo oficeri O. am oficers gamoZie-
bis an dakavebis uflebamosileba ar gadaucia aravisaTvis, maT Soris, 
arc C.-s, A.P.-sa da A.R.-sTvis. 

14. 2000 wlis 3 aprils ganmcxadebeli gasinja sasamarTlos eqimTa 
jgufma, romlebmac aRmoaCines, rom mas hqonda dazianebebi. kerZod: Tva-
li - Calurjebuli, gulmkerdze - sisxlCaqceva zomiT 10 x 7-ze, aseve, Ta-
vis travma da dazianebuli anusi. eqimebma gamoricxes, rom es dazianebebi 
SeiZleba warmoSobiliyo dacemis Sedegad. imave dRes, mogvianebiT, igi 
gadaiyvanes saavadmyofoSi, Tavis travmis diagnoziT.

15. imave dRes Sewyda gamoZieba ganmcxadeblis winaaRmdeg, Tumca, amis 
Sesaxeb misTvis ar ucnobebiaT. es Seityo gacilebiT gvian, TariRi ucnobia.

16. 2000 wlis 12 aprilis gancxadebaSi A.P.-m inter alia aRniSna, rom gan-
mcxadeblis dakiTxvas eswreboda vinme R.B., romelic ar ekuTvnoda po-
liciis Zalebs; araviTari Zaladoba ar gamouyenebiaT  ganmcxadeblis mi-
marT, romelic gamomZiebel C.-s miTiTebiT daakaves.

2. gamoZieba ganmcxadeblis savaraudo arasaTanado mopyrobis garSe-
mo da A.P.-sa da  A.R.-is saqmis sasamarTlo ganxilva

17. 2000 wlis 15 ivniss daiwyo sisxlis samarTalwarmoeba  A.P.-sa da  
A.R.-is winaaRmdeg.

18. ganmcxadebelma kidev ori Semowmeba gaiara - 2000 wlis 28 ivnis-
sa da 24 ivliss, romlebzec dadasturda dazianebaTa arseboba. bolo 
Semowmebisas dadginda, rom ar iyo gamoricxuli, ganmcxadebels Tavi 
daezianebina.
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19. 2000 wlis 21 seqtembers gamomZiebelma gadawyvita, Seewyvita 
sisxlis samarTlis saqme A.P.-sa da A.R.-is winaaRmdeg mtkicebulebaTa 
naklebobis gamo. 2000 wlis 29 noembers ganmcxadebelma prokurorTan 
gaasaCivra saqmis Sewyveta da aRniSna, rom misTvis ar ucnobebiaT amis 
Sesaxeb, sanam daJinebiT ar moiTxova ganaxlebuli informaciis miwodeba 
2000 wlis 21 noembers. 2000 wlis 1 dekembers prokuraturam gaauqma ga-
momZieblis gadawyvetileba.

20. 1999 wlis 26 agvistos Sinagan saqmeTa ministris mier gacemuli 
brZanebis Tanaxmad, policiis akademiis studentebs, A.P.-sa da  A.R.-s, 
droebiT - 2000 wlis 1 martamde - miecaT ufleba, emoqmedaT rogorc po-
liciis inspeqtorebs. 2000 wlis 25 dekembers inspeqtorma C.-s sayveduri 
gamoucxada imis gamo, rom A.P.-sa da  A.R.-s daavala ganmcxadeblis daka-
veba 2000 wlis 31 marts, Tumca icoda, rom maT aRar hqondaT ufleba, 
emoqmedaT policiis inspeqtorebiviT. amgvar saqciels ki ganmcxadeblis 
fizikuri dazianeba mohyva.

21. 2000 wlis 30 dekembers prokurorma gadawyvita, Seewyvita sisxlis 
samarTalwarmoeba A.P.-sa da  A.R.-is winaaRmdeg, sisxlis samarTlis ko-
deqsis 185-e (2) punqtis mixedviT (uflebamosilebis gadameteba, ix. qve-
moT, 41-e punqti), mtkicebulebaTa naklebobis gamo da daewyo gamoZieba 
sisxlis samarTlis kodeqsis 116-e (2) muxliT, ganmcxadeblisaTvis Tavi-
suflebis ukanonod aRkveTasTan dakavSirebiT (ix. qvemoT, 41-e muxli).

22. 2001 wlis 20 Tebervals prokurorma gadawyvita, Seewyvita gamo-
Zieba A.P.-sa da  A.R.-is winaaRmdeg, sisxlis samarTlis kodeqsis 116-e (2) 
punqtis mixedviT, da maT winaaRmdeg daewyo administraciuli gamoZieba 
ganmcxadeblisaTvis mcire dazianebaTa miyenebisaTvis. 2001 wlis 23 marts 
centrus saqalaqo sasamarTlom gaauqma es gadawyvetileba da saqmis ma-
salebi gadaugzavna gamoZiebas A.P.-sa da  A.R.-is mier Cadenil qmedebaTa 
xelaxali kvalifikaciisaTvis, sisxlis samarTlis kodeqsis safuZvelze.

23. 2001 wlis 11 aprils prokurorma gaauqma 2000 wlis 30 dekembris 
es gadawyvetileba da saqmis masalebi gadaugzavna gamomZiebels Semdgomi 
gamoZiebis mizniT.

24. 2001 wlis 28 aprils prokurorma gadawyvita, rom A.P.-sa da  A.R.-
is qmedebebi eqceva sisxlis samarTlis kodeqsis 101-e da 207-e muxle-
bis farglebSi (Sesabamisad, cema da Zalauflebis miTviseba. ix. qvemoT, 
41-e punqti). 2001 wlis 8 maiss ganmcxadebelma generalur prokuratu-
ras sTxova qmedebaTa xelaxali kvalificireba cemidan wamebaze, rogorc 
amas iTvaliswinebs sisxlis samarTlis kodeqsis 101/1-e muxli (ix. qvemoT 
41-e muxli). ganmcxadebelma xazgasmiT aRniSna, rom is dazaralda, radgan 
aiZulebdnen, eRiarebina danaSaulSi monawileoba, rac ar gaakeTa. amas 
SeiZleba mxolod wameba ewodos. 2001 wlis 14 maiss man msgavsi saCivari 
warudgina prokurors, romelic saqmes ganixilavda.

25. A.P., A.R. da maTi advokati ar gamocxaddnen sasamarTlo mosmena-
ze 2001 wlis 28 maiss. 2001 wlis 4 ivniss ganmcxadeblis advokatma  sa-
samarTlos sTxova A.P.-sa da A.R.-s qmedebaTa xelaxali kvalificireba 
cemidan wamebaze. es moTxovna ukuagdes, radgan amgvar gadakvalificire-
baze pasuxismgebeli iyo gamoZiebis mxare.
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26. Semdgomi sasamarTlo mosmenebi gaimarTa 2001 wlis 13 da 20 ivniss, 
9, 17 da 20 ivliss, 17 da 26 seqtembers. 2001 wlis 26 seqtembris mosme-
nis Semdeg ganmcxadebeli daakava policiam adajiis oficris brZanebiT, 
romelic iyo dacvis mowme saqmeSi A.P.-sa da  A.R.-is winaaRmdeg. ganmcxa-
debelma calke sarCeli waradgina sasamarTloSi am dakavebasTan daka-
vSirebiT. man aseve ganacxada, rom igi sasamarTloSi aSkarad daaSines da 
Suracxyves A.P.-m da  A.R.-m. - romlebic sasamarTlo mosmenebze xSirad 
SeiaraRebulni cxaddebodnen - da policiis sxva oficrebmac.

27. 2001 wlis 8 oqtombers ganmcxadebelma, sisxlis samarTalwarmoebis 
farglebSi, samoqalaqo sarCeli Seitana A.P.-sa da  A.R.-s winaaRmdeg.

28. 2001 wlis 27 noembers R.B. gamoiZaxes sasamarTloSi, rogorc dacvis 
mowme. ganmcxadebelma masSi amoicno igi, rogorc samoqalaqo tansacmelSi 
gamowyobili adamiani, romelic A.P.-sa da A.R.-sTan erTad, arasaTanadod 
moepyro mas 508-e oTxSi. ganmcxadebelma sTxova braldebis mxaresa da sa-
samarTlos, rom A.P.-sa da  A.R.-Tan erTad R.B.-c gaesamarTlebinaT wamebis 
braldebiT. 2001 wlis 29 noembers igive moiTxova ganmcxadeblis advokat-
ma. advokati daeyrdno ganmcxadeblis myar argumentebs movlenebSi mesame 
piris monawileobis Sesaxeb - romlebsac warmoadgenda pirveli saCivridan 
moyolebuli - da ganacxada, rom gamomZieblebma sakmarisi Zalisxmeva ar 
gaiRes arasaTanado mopyrobaSi mesame piris CarTulobis dasadgenad. maT 
pasuxi ar miuRiaT  da arc gamoZieba dawyebula R.B.-s mimarT.

29. 2002 wlis 22 aprils centrus saqalaqo sasamarTlom daadgina, rom 
A.P. da A.R. damnaSaveebi arian braldebis Sesabamisad da maT miusajes Ta-
visuflebis aRkveTa 2 wlis vadiT, romlis aRsrulebac erTi wliT gadai-
do. ganmcxadebels miakuTvnes 1,235 moldovuri lei (MDL, romelic ekvi-
valenturia 102 evrosi (EUR)). es Tanxa unda gadaexadaT A.P.-sa da A.R.-s. 

30. moldovis adamianis uflebaTa dacvis helsinkis komitetis moTxo-
vnis pasuxad, 2002 wlis 14 maiss Sinagan saqmeTa saministrom daadastura, 
rom A.P.-sa da A.R.-s ar SeuCerdaT uflebamosileba maT winaaRmdeg gamo-
Ziebis procesSi, udanaSaulobis prezumfciidan gamomdinare.

31. ganmcxadebelma da braldebulebma gaasaCivres es gadawyvetileba. 
2002 wlis 29 oqtombers kiSiniovis saolqo sasamarTlom dauSva ganmcxa-
deblis sakasacio saCivari da miakuTvna mas 11,058 MDL (826 EUR) materia-
luri da aramaterialuri zianisaTvis. ganmcxadebelma da braldebuleb-
ma gaasaCivres.

32. 2002 wlis 26 dekembers da 2003 wlis 16 da 30 ianvars dacvis ad-
vokati ar gamocxadda sasamarTloSi. mosmena gadaido TiToeul jerze.

33. 2003 wlis 6 Tebervals saapelacio sasamarTlom gaauqma qveda ins-
tanciis sasamarTloebis gadawyvetilebebi da saqme  pirveli instanciis 
sasamarTlos gadaugzavnes xelaxla gansaxilvelad, daadgines ra, rom 
braldebuli ar SeiZleba gasamarTldes Zalauflebis miTvisebisaTvis. 

34. Semdgomi mosmenebi daigegma 2003 wlis 20 marts, 14 da 29 aprils, 
13 maiss, 1 da 23 ivniss, 5, 20 da 27 ivlissa da 2 agvistos. yvela, erTis 
garda, gadaido prokuroris an dacvis mxaris gamoucxadeblobis gamo.

35. 2003 wlis 26 marts centrus saqalaqo sasamarTlom saqmis masalebi 
gadaugzavna gamoZiebis mxares, braldebulTa mier Cadenili qmedebebis xe-
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laxali kvalificirebisaTvis. ganmcxadeblis TqmiT, am TariRis Semdeg mis-
Tvis ar miuwodebiaT informacia samarTalwarmoebis mimdinareobis Sesaxeb.

36. 2003 wlis 7 aprils ganmcxadeblis advokatma sTxova gamoZiebis 
mxares, rom braldebulTa qmedebebisTvis miecaT wamebis kvalifikacia. 
mas pasuxi ar miuRia, ris gamoc moTxovna gaimeora 2003 wlis 25 agvistos 
da, Sesabamisad, sarCeli Seitana centrus saqalaqo sasamarTloSi, rom 
ar miuRia pasuxi gamoZiebis mxarisagan. 2003 wlis 18 seqtembers msgavsi 
moTxovna wauyenes imave sasamarTlos. 2003 wlis 8 oqtombers centrus 
saqalaqo sasamarTlom daadgina, rom gamoZiebis mxarem ar upasuxa gan-
mcxadeblis advokats mis moTxovnaze, Tanac umizezod. man gamoZiebis 
mxares mosTxova,  pasuxi gaeca advokatisaTvis.

37. 2004 wlis agvistoSi A.R. gardaicvala. ganmcxadebelma araerTxel 
da sruliad warumateblad scada, moepovebina sisxlis samarTlis saqmis 
masalebi. mas ar hqonda informacia samarTalwarmoebis mimdinareobis 
Sesaxeb.

38. 2005 wlis 10 ivniss centrus saqalaqo sasamarTlom A.P. gaamarTla 
policielis Zalauflebis miTvisebis braldebaSi. mas miakuTvnes adminis-
traciuli sasjeli da daajarimes 1,000 MDL-iT (65 EUR). ganmcxadebels 
miakuTvnes 2,236 MDL (147 EUR) miyenebuli zianisaTvis.

39. 2005 wlis 8 dekembers kiSiniovis saapelacio sasamarTlom nawilo-
briv gaauqma es gadwyvetileba. sasamarTlom daadgina, rom A.P. damnaSavea 
sisxlis samarTlis kodeqsis me-10 muxlis safuZvelze (ix. qvemoT, 41-e 
punqti), magram mouxsna sisxlis samarTlebrivi pasuxismgebloba xandaz-
mulobis xuTwliani vadis amowurvis gamo, rac miesadageboda am saqmes. 
sasamarTlom ganmcxadebels miakuTvna 15,000 MDL (997 EUR).

40. es gadawyvetileba ZalaSi datova uzenaesma sasamarTlom 2006 wlis 
30 maiss. gadawyvetileba gaxda saboloo.

II. Sesabamisi erovnuli kanonmdebloba da sxva masalebi

1. erovnuli kanonmdeblobis Sesabamisi debulebebi

41. sisxlis samarTlis kodeqsis Sesabamisi debulebebi, romlebic ga-
moiyeneboda msgavs viTarebaSi, ikiTxeba Semdegnairad:

„muxli 46. sisxlis samarTlebrivi pasuxismgeblobis xandazmulobis vada.

pirs ar unda daekisros sisxlis samarTlebrivi pasuxismgebloba, Tu da-
naSaulis Cadenis TariRidan gavida Semdegi periodebi:

...

(3) 5 weliwadi danaSaulis Cadenis TariRidan, im danaSaulebisaTvis, 
romlebic, moqmedi kodeqsis Tanaxmad - isjeba 5 wlamde Tavisuflebis 
aRkveTiT;
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(4) 10 weliwadi danaSaulis Cadenis TariRidan, im danaSaulebisaTvis, 
romlebic, moqmedi kodeqsis Tanaxmad - isjeba Tavisuflebis aRkveTiT 5 
welze meti xniT“.

„muxli 101. cema an sxva Zaladobrivi qmedeba.

fizikuri an fsiqikuri Tu emociuri ziani, miyenebuli cemiT da sxva Za-
ladobrivi aqtiT, Tu amgvarma qmedebebma ar gamoiwvia sisxlis samarTlis 
kodeqsis 95-e da 96-e muxlebSi aRniSnuli ziani,

- isjeba 3 wlamde Tavisuflebis aRkveTiT....“

„muxli 101/1. wameba.

qmedebebi, romlebmac pirs ganzrax miayena tkivili an mZime fizikuri, 
fsiqikuri Tu emociuri ziani, gansakuTrebiT, Tu amis mizania am pirisa an 
mesame mxarisagan informaciisa Tu aRiarebis miReba, dasja qmedebisaTvis, 
romelic am pirma an mesame mxarem Caidina, an eWvia, rom Caidina, am piris 
an mesame mxaris daSineba Tu zewola, an Tu raime sxva mizniT am qmedebe-
bs aqvT diskriminaciis forma, miuxedavad imisa, ra aris amis safuZveli, 
roca sajaro xelisuflebis TanamSromelma an sxva oficialurma pirma 
miayena amgvari tkivili an dazianeba, an man  cxadad Tu SefarviT waaqe-
za, an pasuxismgebloba moixsna, im tkivilisa da dazianebis gamoklebiT, 
romlebic Sedegia kanonieri sanqciebisa da amgvari sanqciebis nawilia an 
misiT aris gamowveuli,

- unda daisajos samidan Svid wlamde Tavisuflebis aRkveTiT“.

„muxli 116. Tavisuflebis aRkveTa ukanonod.

Tavisuflebis aRkveTa ukanonod,

- unda daisajos 1 wlamde Tavisuflebis aRkveTiT.

igive qmedeba, Tuki man safrTxis qveS daayena msxverplis sicocxle an 
janmrTeloba, an gamoiwvia fizikuri dazianeba,

- unda daisajos Tavisuflebis aRkveTiT erTidan xuT wlamde“.

„muxli 185. uflebamosilebis gadameteba an ultra vires qmedebebi.

uflebamosilebis gadametebis an ultra vires qmedebebi, rac aris sajaro 
moxelis mier misTvis kanoniT miniWebuli uflebebisa da uflebamosile-
bis aSkara gadameteba, Tu maT arsebiTi ziani miayenes sazogadoebriv in-
teress an fizikuri Tu iuridiuli pirebis uflebebsa da kanonier inte-
resebs,

- unda daisajon an sam wlamde Tavisuflebis aRkveTiT, an daekisroT 
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jarima ocdaaTidan asamde minimaluri xelfasis odenobiT, an Tanamde-
bobidan gaTavisuflebiT, rasac yvela SemTxveaSi Tan sdevs garkveuli 
uflebamosilebis dakavebis an garkveul saqmoianobaSi CarTvis akrZalva 
xuT wlamde vadiT.

uflebamosilebis gadameteba an ultra vires qmedebebi, rasac Tan axlavs Za-
ladoba an iaraRis gamoyeneba an wameba, da rac zians ayenebs msxverplis 
pirad Rirsebas,

- unda daisajos samidan aT wlamde Tavisuflebis aRkveTiT da garkveuli 
uflebamosilebis dakavebis an garkveul saqmianobaSi CarTvis akrZalviT 
xuT wlamde vadiT“.   

„muxli 207. sajaro moxelis Zalauflebis an Tanamdebobis miTviseba 

sajaro moxelis Zalauflebis an Tanamdebobis miTviseba da amis safuZve-
lze socialurad saSiS qmedebaTa ganxorcieleba,

- unda daisajos or wlamde Tvisuflebis aRkveTiT an jarimiT ocdaaTam-
de minimaluri xelfasis odenobiT“.

42. eTikisa da deontologiis kodeqsi policiisaTvis miiRes 2006 wlis 
10 maiss (debuleba # 481, ZalaSia 2006 wlis 18 maisidan). am kodeqsis 
Tanaxmad, akrZalulia arasaTanado mopyroba da arasaTanado, araadamia-
nuri an Rirsebis Semlaxveli mopyrobisa an dasjis Sewynareba an waqezeba 
„miuxedavad garemoebebisa“.

2. sxva Sesabamisi masalebi

43. 30-e sesiaze (8-9 maisi, 2003), romelic eZRvneboda monawile saxel-
mwifoebis warmodgenili angariSebis ganxilvas Temis garSemo - konvencia 
wamebisa da sisastikis, araadamianuri an Rirsebis Semlaxveli mopyrobisa 
an dasjis winaaRmdeg  -  gaeros wamebis aRkveTis komitetma ganixila 
pirveladi angariSi moldovis respublikidan (dokumenti CAT/C/32/Add.4 
30 agvisto 2002). 

am angariSis 72-e punqtSi moldovis mTavroba aRniSnavs:

„ukanono qmedebis sxva magaliTia moqalaqe paduretis - tiraspolis uni-
versitetis studentis - SemTxveva. igi daakava policiam da miiyvana cen-
traluri olqis policiis ganyofilebaSi, danaSaulis Cadenis bralde-
biT. igi scemes, awames da mogvianebiT gaaTavisufles. saqme aRZres po-
liciis mosamarTleebma, magram is Sewyda da gauqmda eWvmitanilisTvis 
informaciis miwodebis gareSe. helsinkis komitetma saCivari warudgina 
policiis sasamarTlos, ris Semdegac saqme xelaxla gaixsna, magram ma-
salebis gadacema sasamarTlosTvis gviandeba“.

44. wamebis aRkveTis komitetis moldovaSi vizitTan (2001 wlis 10-22 
ivnisi) dakavSirebuli angariSis Sesabamisi amonaridebi:

padureti moldovis winaaRmdeg



214

„25. rogorc aRniSnulia zemoT me-13 punqtSi, viTarebis gauaresebis pasu-
xad, delegaciam moldovis xelisuflebis organoebs Seaxsena konvenciis 
me-8 muxlis me-5 punqti da mosTxova, dauyovnebliv CaetarebinaT amomwu-
ravi da damoukidebeli mokvleva im meTodebis garSemo, romlebsac opera-
tiuli policiis ganyofilebebi iyeneben qveyanaSi TavisuflebaaRkveTil 
pirTa dakiTxvisas. 2001 wlis 5 noembris werilSi moldovis xelisuflebam 
martivad aRniSna, rom „Sinagan saqmeTa saministros gancxadebiT, maT ar 
ician raime konkretuli faqtebi TavisuflebaaRkveTil pirTa dakiTxvi-
sas policiis mxridan araadamianur meTodTa gamoyenebis Sesaxeb da ara-
saTanado mopyrobis saCivrebis SemTxvevaSi, gaauqmebs arsebul procedu-
rebs. komitetis azriT, amgvari damokidebuleba aSkarad usafuZvloa, Tu 
gaviTvaliswinebT 2001 wlis vizitisas Segrovebul mTel informacias.

konvenciis me-3 muxlze dayrdnobiT, wamebis aRkveTis komiteti mouwodebs 
moldovis xelisuflebis organoebs, dauyovnebliv Caataron zemoaRniS-
nuli mokvleva da misi Sedegebis Sesaxeb informacia komitets miawodon 
2001 wlis vizitis Sesaxeb angariSis gadacemidan sami Tvis ganmavlobaSi“.

45. Sesabamisi amonaridebi moldovis mTavrobis 2002 wlis 26 maisis 
pasuxidan wamebis aRkveTis komitetis 2001 wlis angariSze:

„28. wamebis aRkveTis komitets surda, moesmina moldovis xelisuflebis 
organoebis komentari gamoZiebis Tanamedrove meTodebTan dakavSirebiT,

samwuxarod, am mimarTebiT aranairi winsvla ar aris.

29. wamebis aRkveTis komitets surda, mieRo informacia imis Sesaxeb, Tu 
ra aris miRweuli policiisaTvis deontologiis kodeqsis SemuSavebis ku-
TxiT.

samwuxarod, am mimarTebiT aranairi winsvla ar aris.“

samarTali

46. ganmcxadebeli konvenciis me-3 muxlis safuZvelze Cioda arasaTa-
nado mopyrobisa da imis gamo, rom xelisuflebis organoebma ar Caatares 
efeqtiani gamoZieba da ar dasajes arasaTanado mopyrobaze pasuxismge-
beli pirebi.

me-3 muxli ikiTxeba Semdegnairad:

„aravin SeiZleba daeqvemdebaros wamebas, araadamianur an Rirsebis Se-
mlaxvel mopyrobas an dasjas“.

47. ganmcxadebeli aseve Cioda konvenciis me-5 muxlis safuZvelze, 
2000 wlis 31 marts ukanono dakavebisa da patimrobis gamo.

konvenciis me-5 muxlis Sesabamisi monakveTebi ikiTxeba Semdegnairad:
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„1. yvelas aqvs Tavisuflebisa da piradi xelSeuxleblobis    ufleba. 
aravis SeiZleba aRekveTos Tavisufleba, garda Semdegi SemTxvevebisa da 
kanoniT gansazRvruli proceduris Sesabamisad, esenia: 

...(c) piris kanonieri dakaveba an dapatimreba uflebamosili sasamarTlo 
organos winaSe mis warsadgenad, rodesac arsebobs samarTaldarRvevis 
safuZvliani eWvi, an safuZvlianadaa miCneuli piris mier samarTaldarR-
vevisa Tu misi Cadenis Semdeg mimalvis aRkveTis aucilebloba; ...“

48. garda amisa, igi Cioda, rom sisxlis samarTalwarmoebis xangrZli-
voba  A.P.-sa da A.R-s winaaRmdeg iyo gadaWarbebuli - konvenciis me-6 
muxlis sawinaaRmdegod. me-6 muxlis Sesabamisi monakveTi ikiTxeba Sem-
degnairad:

„... wardgenili nebismieri sisxlis samarTlebrivi braldebis safuZvlia-
nobis gamorkvevisas yvelas aqvs gonivrul vadaSi misi saqmis samarTliani 
da saqveyno ganxilvis ufleba....sasamarTlos mier...“ 

49. dabolos, ganmcxadebeli Cioda, rom dairRva konvenciis me-13 
muxli, radgan mas  kompensacia mxolod mcire odenobiT miakuTvnes imis 
gamo, rom xelisuflebis organoebma ar uzrunvelyves dauyovnebeli ga-
moZieba da A.P.-sa da A.R-s dasja, 2003 wlis ivnisis Semdeg ki kanoniT 
Sewyda dasja wamebisaTvis. me-13 muxli ikiTxeba Semdegnairad:

„yvelas, visac daerRva am konvenciiT gaTvaliswinebuli uflebebi da Ta-
visuflebebi, unda hqondes samarTlebrivi dacvis efeqtiani saSualeba 
erovnuli xelisuflebisagan, Tundac es darRveva Caidinos pirma, rome-
lic samsaxureobriv uflebamosilebas axorcielebda“.

I. dasaSveboba

50. sasamarTlo aRniSnavs, rom mis pirvelad ganacxadSi ganmcxadebeli 
Cioda konvenciis me-5, me-6 da me-13 muxlebiT garantirebuli uflebebis 
darRvevis gamo. Tumca, momdevno ganxilvisas mas ar mouxseniebia es saCi-
vrebi. am garemoebaTa gamo sasamarTlo miiCnevs, rom aucilebeli ar aris 
am saCivarTa ganxilva.

51. mTavrobam ganacxada, rom ganmcxadebelma borotad gamoiyena misi 
individualuri peticiis ufleba. radgan ar acnoba sasamarTlos 2005 
wlis 8 dekembris gadawyvetilebis Sesaxeb, romlis Tanaxmadac, mas mie-
niWa kompensacia 15,000 MDL-s odenobiT. yovel SemTxvevaSi, mas SeeZlo 
meti aRar eCivla imis gamo, rom konvenciiT garantirebul uflebaTa da-
rRvevis msxverplia, kompensaciis mikuTvnebisa da damnaSaveTa damnaSaved 
cnobisa Tu maTTvis ganaCenis gamotanis kuTxiT.

52. ganmcxadebeli ar daeTanxma amas, ganacxada ra, rom mas jerac ar 
miuRia mikuTvnebuli Tanxa mTlianad, ramdenadac sasamarTlo aRmasru-
lebelma neba darTo A.P.-s, nawil-nawil gadaexada Tanxa ganmcxadebli-
saTvis  - misi Tviuri xelfasis 25% - srul gadaxdamde. 2007 wlis 26 
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aprils aRmasrulebelma gadawyvita, eTxova A.P.-s damsaqmeblis -  Sina-
gan saqmeTa saministrosaTvis, rom aemoqmedebina A.P.-s winaaRmdeg gamo-
tanili ganaCeni. gadawyvetilebaSi araferi iyo naTqvami A.P.-s kuTvnili 
qonebis gansazRvraze. 2007 wlis 25 ivniss es gadawyvetileba gaegzavna 
saministros. ganmcxadebelma pirveli Tanxa miiRo 2007 wlis oqtomber-
Si  - weliwad-naxevris Semdeg im TariRidan, roca sasamarTlom gamoitana 
saboloo gadawyvetileba misTvis kompensaciis mikuTvnebis Sesaxeb. garda 
amisa, A.P.-s winaaRmdeg gamoZiebisa da sisxlis samarTalwarmoebis xangr-
Zlivobis gamo, xelisuflebis organoebma misces mas saSualeba, Tavi aeri-
debina pasuxismgeblobisaTvis. sabolood, ganmcxadebelma ganacxada, rom 
man droulad acnoba sasamarTlos 2005 wlis 8 dekembris gadawyvetilebis 
Sesaxeb. es isedac cxadi gaxldaT saqmis faqtobrivi garemoebebidan, sadac 
aRniSnuli iyo rogorc es, aseve uzenaesi sasamarTlos momdevno gadawyve-
tileba, romelmac ZalaSi datova igi (ix. zemoT, 39-e da 40-e punqtebi).

53. sasamarTlo aRniSnavs, rom ganmcxadebelma mas miawoda Sesabami-
si informacia ganviTarebuli movlenebis Sesaxeb, rac aRiniSna mopasuxe 
mTavrobisaTvis miwodebul faqtobriv garemoebebSi. amdenad, pretenzia 
peticiis uflebis savaraudo borotad gamoyenebis Sesaxeb ukugdebuli 
unda iyos.

54. rac Seexeba pretenzias msxverplis statusis dakargvasTan dakavSi-
rebiT, sasamarTlo miiCnevs, rom igi ayenebs sakiTxebs, romlebic axlo-
saa konvenciis me-3 muxlis safuZvelze aRZruli saCivris arsebiT mxaree-
bTan. amdenad, igi ganixilavs mas saqmis arsebiT mxareebTan erTad.

55. sasamarTlo miiCnevs, rom konvenciis me-3 muxlis safuZvelze aR-
Zruli saCivari wamoWris samarTlis sakiTxebs, romlebic imdenad serio-
zulia, rom maTi gansazRvra damokidebuli unda iyos arsebiTi mxareebis 
ganxilvaze. amdenad, sasamarTlo am saCivars acxadebs arsebiT ganxilva-
ze dasaSvebad. misi gadawyvetilebis Sesabamisad - gamoiyenos konvenciis 
29-e muxlis me-3 punqti (ix. zemoT, me-4 punqti) - sasamarTlo dauyovne-
bliv ganixilavs am saCivarTa arsebiT mxareebs.

II. konvenciis me-3 muxlis savaraudo darRveva

A. mxareTa argumentebi

56. ganmcxadebelma ganacxada, rom mas arasaTanadod moepyrnen ofi-
crebi A.R. da A.P. aseve, mesame oficeri, romlis identifikaciac ver 
moxerxda. gamoZiebisa da sisxlis samarTalwarmoebis xangrZlivobis gamo, 
aseve, ufro xanmokle SezRudvis gamoyenebis gamo, vidre es gaTvaliswi-
nebuli iyo kanoniT, xelisuflebis organoebma saSualeba misces A.P.-s, 
Tavi aeridebina sisxlis samarTlis pasuxismgeblobisTvis. amdenad, gan-
mcxadebelma ver moipova sakmarisi dakmayofileba da SeeZlo gaegrZele-
bina Civili, rom is gaxda konvenciis me-3 muxlis darRvevis msxverpli. 
garda amisa, sagamoZiebo da sasamarTlo xelisuflebis organoebma mii-
Res yvela SesaZlo zoma, rom samarTalwarmoeba gaweliliyo da policiis 
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oficrebisaTvis pasuxismgebloba aecilebinaT. ganmcxadebeli iRebda mu-
qarebs anonimur pirTagan, raTa mas ukan gaexmo saCivari. 2001 wlis 26 
seqtembers igi daakaves adajiis oficris brZanebiT, romelic A.R.-ma da 
A.P.-m gamoiZaxes rogorc dacvis mowme.

57. saqmis warmoebisas, damnaSaveTagan arc erTi ar gadauyenebiaT 
dakavebuli Tanamdebobidan da A.P. kvlavac agrZelebs muSaobas policiis 
oficrad. amrigad, mis msjavrdebas ar hqonda prevenciuli efeqti, ram-
denadac amas xeli ar SeuSlia A.P.-sTvis, gaegrZelebina muSaoba policiis 
oficrad da saqme, TavisTavad, warmoadgenda policiis mxridan arasa-
Tanado mopyrobis dausjelobis magaliTs. kompensacia, rac gadauxades 
ganmcxadebels, iyo Zalian mcire ara mxolod misi uflebebis darRvevis 
seriozulobis fonze, aramed amiT daifara Zalian mcire nawili mis mier 
gaweuli xarjebisa, rac ar iyo sakmarisi samedicino danaxarjebisa da 
advokatis safasurisTvis.

58. mTavrobam ganacxada, rom ganmcxadeblis mimarT arasaTanado mo-
pyroba mravalmxrivad gamoiZies da, Sedegad, gamovlindnen da daisajnen 
damnaSaveebi. policiis oficrebis sasjeli proporciuli iyo maT mier 
Cadenili danaSaulis simZimisa. garda amisa, moldovis kanonmdebloba erT-
maneTisagan ganasxvavebs msubuq danaSauls, saSualo simZimis, mZime, Zalian 
mZime da gansakuTrebiT mZime danaSaulebs. ramdenadac policiis oficre-
bis mxridan Cadenili danaSauli CaiTvala saSualo simZimisad, 2-wliani 
patimroba (romelic dasrulda 2002 wlis 22 aprils) saTanado sasjeli 
iyo. im gadawyvetilebis gauqmeba gamoxatavda erovnuli sasamarTloebis 
survils - daecva braldebulTa uflebebi konvenciis me-6 muxlis Sesaba-
misad, rom maT hqonodaT srulad dasabuTebuli gadawyvetileba. 

59. erTaderTi mizezi, ris gamoc Sewyda sisxlis samarTalwarmoeba A.P.-
s mimarT, iyo sisxlis samarTlis pasuxismgeblobis xandazmulobis vadis 
amowurva. garda amisa, mas daekisra 15,000 MDL-s gadaxda ganmcxadeblis 
kompensaciis saxiT. sasamarTlos mier miRebuli ganaCeni emsaxureboda 
prevenciuli miznebs - A.P.-s aswavla, rom aRar Caedina msgavsi danaSauli 
da danarCen sazogadoebas ki aCvena, rom danaSauls ar Seiwynareben.

B. sasamarTlos Sefaseba

60. rogorc araerTxel aRniSna sasamarTlom, me-3 muxli moicavs de-
mokratiuli sazogadoebis erT-erT fundamentur Rirebulebas. yvelaze 
rTul garemoebebSic ki, rogoricaa brZola terorizmisa da organize-
buli danaSaulis winaaRmdeg, konvencia absoluturi mniSvnelobiT kr-
Zalavs wamebasa da araadamianur an Rirsebis Semlaxvel mopyrobasa an 
dasjas. gansxvavebiT konvenciisa da 1-li da me-4 oqmebis sxva arsebiTi 
debulebebisagan, me-3 muxli ar uSvebs gamonaklisebs da dauSvebelia ga-
daxveva misgan me-15 muxlis me-2 punqtis Tanaxmad, maSinac ki, roca sa-
frTxe emuqreba xalxis sicocxles (ix. Selmouni v. France [GC], # 25803/94, § 
95, ECHR 1999 V, da Assenov and Others v. Bulgaria, 28 October 1998, § 93, Reports of 
Judgments and Decisions 1998-VIII).
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I. arasaTanado mopyroba ganmcxadeblis mimarT da 
xelisuflebis organoebis pozitiuri valdebulebebi 
konvenciis me-3 muxlis Tanaxmad

61. sasamarTlo aRniSnavs, rom mxareebi ar davoben erT sakiTxze: gan-
mcxadebels arasaTanadod moepyrnen oficrebi A.P. da A.R. 2000 wlis 31 
marts. sisxlis samarTalwarmoeba A.P.-sa da A.R.-is winaaRmdeg daiwyo da 
Sewyda A.R.-is sikvdilisa da imis gamo, rom A.P.-s SemTxvevaSi gavida xan-
dazmulobis vada. ganmcxadeblis mimarT ganxorcielebuli qmedebebisa 
da misi dazianebis xarisxis gaTvaliswinebiT (ix. zemoT punqtebi 11 da 
14), arasaTanado mopyroba mis mimarT SeiZleba CaiTvalos wamebad kon-
venciis me-3 muxlis mniSvnelobiT. am muxlis debulebaTa darRveva ga-
movlindeba, Tu xelisuflebis organoebma srulad ar upasuxes ganmcxa-
deblis zians da ar Seasrules me-3 muxliT dakisrebuli valdebuleba 
gamoZiebisa da arasaTanado mopyrobaze pasuxismgebel pirTa dasjisa.

(a) ganmcxadeblis arasaTanado mopyrobis gamoZieba

62. sasamarTlo aRniSnavs, rom saqmeSi Batı and Others v. Turkey (# 33097/96 
da 57834/00, ECHR 2004 IV (amonaridebi)):

„133. ... roca adamiani damajereblad acxadebs, rom igi awames saxelmwifo 
moxeleTa xelSi yofnisas, cneba „samarTlebrivi dacvis efeqtiani saSua-
leba“ gulisxmobs siRrmiseul da efeqtian gamoZiebasac, garda imisa, rom 
saWiroebis SemTxvevaSi, gaices kompensacia da xeli ar SeeSalos erovnul 
samarTalSi arsebuli dacvis sxva  saSualebebiT sargeblobas.  gamoZieba, 
romelic aRwevs am miznebs, garemoebebidan gamomdinare, SesaZloa gansx-
vavdebodes. Tumca, rogoric unda iyos gamoZiebis meTodi, xelisuflebis 
organoebma unda imoqmedon oficialuri saCivris SetanisTanave. maSinac, 
roca saCivari dafiqsirebuli ar aris, magram arsebobs sakmarisad cxadi 
miniSnebebi wamebasa an arasaTanado mopyrobaze, gamoZieba unda daiwyos 
(ix. sxva gadawyvetilebebTan erTad, Özbey v. Turkey (dec.), # 31883/96, 8 mar-
ti, 2001; ix. aseve stambolis oqmi, zemoT punqti 43). xelisuflebis orga-
noebma unda gaiTvaliswinon wamebis msxverplTa gansakuTrebiT mowyvladi 
viTareba da is faqti, rom seriozul arasaTanado mopyrobas daqvemde-
barebuli pirebi xSirad mzad ar arian an survili ar aqvT, daafiqsiron 
saCivari  (ix. Aksoy v. Turkey,1996 wlis 18 dekemberis gadawyvetileba, [Reports 
of Judgments and Decisions 1996 VI,] pp. 2286-87, §§ 97-98).

...

136. eWvs miRmaa, rom dauyovnebliv da gonivruli siswrafiT gamoZiebis  
moTxovna am konteqstSic moiazreba. arasaTanado mopyrobis Sesaxeb bral-
debaTa gamoZiebisas xelisuflebis organoebis dauyovnebeli reaqcia Se-
saZloa zogadad CaiTvalos arsebiTad, kanonis uzenaesobis principisadmi 
sazogadoebis rwmenis SenarCunebisa an SeTqmulebis Tu ukanono qmede-
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bebisadmi tolerantobis gamovlenis prevenciisTvis (ix. sxva saqmeebTan 
erTad, Indelicato v. Italy, # 31143/96, § 37, 18 oqtomberi, 2001, da Özgür Kılıç v. 
Turkey (dec.), # 42591/98, 24 seqtemberi, 2002). miuxedavad imisa, rom konkre-
tul situaciaSi sagamoZiebo procesi SeiZleba Seferxdes dabrkolebebiT 
an sirTuleebiT, xelisuflebis organoebisTvis zogadad arsebiTia gamo-
Ziebis dauyovnebliv dawyeba, kanonis uzenaesobis principisadmi sazoga-
doebis rwmenis SenarCunebis an SeTqmulebis Tu ukanono qmedebebisadmi 
tolerantobis gamovlenis prevenciis mizniT (ix. mutatis mutandis, Paul and 
Audrey Edwards v. the United Kingdom, # 46477/99, § 72, ECHR 2002 II).“

63. ubrundeba ra winamdebare saqmis faqtobriv garemoebebs, sasamarT-
lo aRniSnavs, rom prokurorma daavala sasamarTlos eqims, ganmcxadebe-
li gaesinja imave dRes, roca mas arasaTanadod moepyrnen, kerZod, 2000 
wlis 31 marts (ix. zemoT me-12 punqti). miuxedavad amgvari davalebisa, 
ganmcxadebeli eqimTan miiyvanes mxolod 2000 wlis 3 aprils (ix. zemoT 
me-14 punqti). erovnuli xelisuflebis organoebma da mTvrobam ar war-
moadgines aranairi ganmarteba am dagvianebis Sesaxeb. es ar Seesabame-
ba dauyovnebeli gamoZiebis Catarebis valdebulebas, ramdenadac drois 
gasvlasTan erTad, arsebobs arasaTanado mopyrobis kvalis gaqrobisa da 
dazianebaTa gankurnebis riski.

64. garda amisa, 2000 wlis 3 aprils sasamarTlos eqimis mier arasaTa-
nado mopyrobis dadasturebis Semdeg, A.R.-isa da A.P.-s mimarT sisxlis 
samarTlis gamoZieba ar dawyebula  2000 wlis 15 ivnisamde (ix. zemoT me-
17 punqti). kvlav  ar warmoudgeniaT aranairi ganmarteba or Tveze meti 
xniT dagvianebis Sesaxeb.

65. ganmcxadeblis Tanaxmad, 2000 wlis 31 martis arasaTanado mopyro-
baSi monawileobda kidev erTi adamiani, romlis vinaobac Tavidanve uc-
nobi iyo. A.P.-m Tavad daadastura dakiTxvisas, rom ganmcxadeblis daki-
Txvas eswreboda sxva adamianic (ix. zemoT me-16 punqti). Semdeg ganmcxa-
debelma R.B. amoicno, rogorc mesame adamiani, romelic arasaTanadod 
moepyro mas 2000 wlis 31 marts  da moiTxova mis winaaRmdeg braldebis 
aRZvra. Tumca, ganmcxadebels ar miuRia pasuxi mis moTxovnaze da arc 
gamoZieba Catarebula (ix. zemoT 28-e punqti).

66. amasTan erTad, ganmcxadeblisaTvis ar SeutyobinebiaT A.R.-isa 
da A.P.-s winaaRmdeg mimdinare gamoZiebis msvlelobis Sesaxeb. magali-
Tad, misTvis dauyovnebliv ar ucnobebiaT samarTalwarmoebis Sewyvetis 
Sesaxeb 2000 wlis 21 seqtembers, es Seityo mxolod mas Semdeg, rac da-
JinebiT moiTxova ganaxlebuli informacia 2000 wlis 21 noembers (ix. 
zemoT me-19 punqti).

67. sabolood, sasamarTlom aRniSna, rom gamoZieba da sisxlis samar-
Talwarmoeba damnaSaveTa winaaRmdeg gagrZelda TiTqmis 6 weliwads - 
2000 wlis 15 ivnisidan 2006 wlis 26 martamde.

68. aqedan gamomdinare, winamdebare saqmeSi gamoZieba dagvianebiT daiw-
yo gaugebari mizeziT da, sisxlis samarTalwarmoebasTan erTad, gagr-
Zelda Zalian didxans; ganmcxadeblisaTvis ar SeutyobinebiaT misi mimdi-
nareobis Sesaxeb da ar Catarebula gamoZieba kidev erT adamianTan - R.B.-
sTan dakavSirebuli darRvevebis irgvliv, romelic aseve arasaTanadod 
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moepyro ganmcxadebels. sasamarTlos miaCnia, rom zemoT dasaxelebuli 
TiToeuli darRveva Seusabamoa proceduruli valdebulebebisa, romle-
bic akisriaT wevr saxelmwifoebs konvenciis me-3 muxlis Sesabamisad.

69. zemoxsenebulidan gamomdinare, ganmcxadebels SeuZlia ganagrZos 
Civili, rom is uflebebis darRvevis msxverplia da, aqedan gamomdinare, 
mTavrobis winaswar pretenzias uari unda eTqvas.

(b) arasaTanado mopyrobis akrZalvis prevenciuli Sedegi

70. sasamarTlo ixsenebs, rom saqmeSi Okkalı v. Turkey (# 52067/99, § 65, 
ECHR 2006 XII (amonaridebi)) man daadgina:

„... me-3 muxlis saproceso moTxovnebi scdeba winaswari gamoZiebis etaps, 
rodesac ... gamoZiebas mivyavarT erovnuli sasamarTloebis mier samarT-
lebriv qmedebamde: samarTalwarmoebis procesi, arsebiTi ganxilvis eta-
pis CaTvliT, unda Seesabamebodes me-3 muxliT gaTvaliswinebuli akrZal-
vis moTxovnebs.  es imas niSnavs, rom erovnulma sasamarTlo organoebma 
fizikuri an fsiqologiuri tanjvis faqti, arafris fasad, dausjeli ar 
unda datovon. amas arsebiTi mniSvneloba aqvs kanonis uzenaesobis prin-
cipisadmi sazogadoebis rwmenisa da mxardaWeris SenarCunebisa da SeTqmu-
lebis an ukanono qmedebebisadmi tolerantobis gamovlenis prevenciisT-
vis (ix. mutatis mutandis, Öneryıldız v. Turkey [GC], # 48939/99, § 96, ECHR 2004 XII).“

71. winamdebare saqmeSi ganmcxadebeli Cioda, rom xelisuflebis or-
ganoebma yvelaferi gaakeTes damnaSaveTaTvis pasuxismgeblobis asaride-
blad da TiTqmis araferi gaukeTebiaT mis mier gancdili zianis kom-
pensirebisaTvis.

72. sasamarTlo aRniSnavs, rom arc erTi samTgan, romlebic bral-
debulni iyvnen ganmcxadeblis mimarT arasaTanado mopyrobaSi, ar gau-
samarTlebiaT am danaSaulisaTvis. garda amisa, erT-erTi maTgani gar-
daicvala da, Sesabamisad, verc gasamarTldeboda, R.B.-s winaaRmdeg gamo-
Zieba arc arasodes dawyebula, A.P.-m ki Tavidan airida pasuxismgebloba 
xandazmulobis vadis gamoyenebiT.

73. am ukanasknelTan dakavSirebiT, sasamarTlo kvlav ixsenebs prece-
dentul samarTals, romlis Tanaxmadac (ix. Abdülsamet Yaman v. Turkey, # 
32446/96, § 55, 2 noemberi 2004):

„roca saxelmwifo moxele braldebulia danaSaulSi, romelic moicavs 
wamebasa an arasaTanado mopyrobas, „samarTlebrivi dacvis efeqtiani sa-
Sualebis“ miznebisaTvis uaRresad mniSvnelovania, rom sisxlis samarTa-
lwarmoebasa da ganaCenis gamotanas ar gauvides xandazmulobis vada, aseve 
dauSvebelia amnistiisa an Sewyalebis gavrceleba. sasamarTlo aseve xazs 
usvams imis aucileblobas, rom moxeles unda Seuwydes uflebamosileba 
gamoZiebis an sasamarTlo ganxilvis procesSi da, msjavrdebis SemTxveva-
Si, gaTavisufldes dakavebuli Tanamdebobidan (ix. gaerTianebuli erebis 
organizaciis wamebis aRkveTis komitetis daskvnebi da rekomendaciebi: 
TurqeTi, 2003 wlis 27 maisi, CAT/C/CR/30/5)“.
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74. winamdebare saqmeSi erovnulma sasamarTloebma daadgines, rom gan-
mcxadebels arasaTanadod moepyrnen da mTavrobam Tavis angariSSi - gaer-
Tianebuli erebis organizaciis wamebis aRkveTis komitetisadmi - gan-
mcxadeblis mimarT arasaTanado mopyroba daaxasiaTa rogorc wameba (ix. 
zemoT 43-e punqti). samedicino daskvnam daadastura, rom aman gamoiwvia 
Tavis travma da anusis dazianeba, rac Seesabameba mis saCivars cemisa da 
SuSis boTliT gaupatiurebis Sesaxeb. yvela es qmedeba ganxorcielda im 
mizniT, rom moepovebinaT misi aRiareba. sasamarTlosaTvis es qmedebebi 
SeiZleba CaiTvalos mxolod da mxolod wamebad, konvenciis me-3 muxlis 
mniSvnelobiT. am garemoebebSi, momxdari sakmarisi ar aris arasaTanado 
mopyrobis problemasTan dakavSirebuli kanonmdeblobis prevenciuli 
Sedegis uzrunvelyofisaTvis. kerZod is, rom sisxlis samarTlawarmoeba 
daiwyo ara sisxlis samarTlis kodeqsis 101/1-e muxliT (wameba), aramed 
naklebad mZime danaSaulis muxliT (101-e muxli - sxeulis dazianeba), 
Tanac Sesabamisi ganmartebis gareSe.

sasamarTlos sjera, rom konkretulad wamebis fenomenis sapasuxod 
SemoRebuli kanonmdeblobis prevenciuli Sedegi miiRweva mxolod maSin, 
Tu igi gamoiyeneba yovelTvis, roca amas garemoebebi moiTxovs, iseve 
rogorc winamdebare saqmeSi. 

75. garda amisa, A.P.-sTvis arasodes SeuwyvetiaT uflebamosileba. ga-
moZieba da samarTalwarmoeba gagrZelda didxans da es gaxda erTaderTi 
mizezi xandazmulobis vadis gasvlisa. garda amisa, sisxlis samarTlis ko-
deqsis 46-e muxlis Suqze (ix. zemoT 41-e muxli), 101-e da 101/1-e muxlebi 
iTvaliswineben xandazmulobis vadas, Sesabamisad, xuTi da aTi wliT. am-
denad, adgilobrivi xelisuflebis organoebma winamdebare saqmeSi uari 
Tqves ra sisxlis samarTlis kodeqsis 101/1-e muxlis gamoyenebaze, isar-
gebles ufro xanmokle xandazmulobis vadiT (xuTi weli) da saSualeba 
misces A.P.-s, gahqceoda sisxlis samarTlis pasuxismgeblobas. nebismier 
SemTxvevaSi, xandazmulobis vada ar unda gamoiyenon arasaTanado qmedeba-
Ta mimarT, romlebic Caidina saxelmwifo moxelem (ix. zemoT 73-e punqti).

76. sasamarTlo aseve SeniSnavs Sinagan saqmeTa saministros mkveTr po-
zicias, gamoxatuls mas Semdeg, rac misTvis cnobili gaxda wamebis aRkve-
Tis komitetis daskvnebi: „man ar icoda konkretuli SemTxvevebi Tavisu-
flebaaRkveTil pirTa  dakiTxvisas policiis mxridan araadamianuri me-
Todebis gamoyenebisa“ (ix. zemoT 44-e punqti). garda amisa, igi SeniSnavs, 
rom ar arsebobda araviTari mcdeloba gamoZiebis Tanamedrove meTodebis 
ganviTarebisaTvis (ix. zemoT 45-e punqti) da mniSvnelovani dagvianebiT 
miiRes policiis eTikis kodeqsic (TiTqmis 4 wlis Semdeg mas Semdeg, rac 
es wamebis aRkveTis komitetma moiTxova. ix. zemoT 45-e punqti).

77. sasamarTlo didi SeSfoTebiT aRniSnavs, rom moldovaSi mTavroba 
wamebas miiCnevs „saSualo simZimis danaSaulad“, romelic unda gaimij-
nos sxva, ufro mZime formis danaSaulTagan da, amdenad, imsaxurebdes 
ufro mcire sasjels (ix. zemoT 58-e muxli). amgvari pozicia absolutu-
rad ar Seesabameba konvenciis me-3 muxlidan gamomdinare valdebulebebs, 
romlebic gansakuTrebul simZimes aniWebs wamebis danaSauls. 72-76-e pun-
qtebSi aRniSnul sxva darRvevebTan erTad, es ukanaskneli adasturebs, 
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rom moldovis xelisufleba srulad ar gmobs samarTaldamcveli orga-
noebis mxridan arasaTanado mopyrobis praqtikas da aRrmavebs STabeWdi-
lebas, rom kanonmdebloba, romelic miRebulia arasaTanado mopyrobis 
prevenciisa da dasjisaTvis, srulad ver aRwevs prevenciul Sedegs. am 
daskvnas amyarebs is faqti, rom A.P. agrZelebs muSaobas policiaSi da man 
mxolod mcire Tanxa gadaixada miyenebuli zianisaTvis, isic nawil-nawil, 
Tumca ki ar arsebobs araviTari mtkicebuleba, rom aRmasrulebeli See-
cada gaerkvia, flobda Tu ara igi raime qonebas. es saqme, rogorc aseTi, 
tovebs STabeWdilebas, rom momavalSi sxva msgavsi darRvevebis prevencias 
ki ar axdens, aramed magaliTia faqtobrivad sruli dausjelobisa samar-
Taldamcveli organoebis mxridan arasaTanado mopyrobis SemTxvevaSi.

(c) daskvna

78. sasamarTlo adgens, rom ara marto ganmcxadebeli daeqvemdebara 
arasaTanado mopyrobas policiis dawesebulebaSi yofnisas, aramed xe-
lisuflebis organoebmac ver warmoadgines damakmayofilebeli pasuxi, 
ramdenadac saTanadod da gonivrul vadaSi ver gamoiZies arasaTanado 
mopyrobis faqti, iseve rogorc ver uzrunvelyves kanonmdeblobis pre-
venciuli Sedegi.

aqedan gamomdinare, mTavrobis winaswar pretenzias ganmcxadeblis 
mier msxverplis statusis dakargvasTan dakavSirebiT, uari unda eTqvas.

79. Sesabamisad, dairRva konvenciis me-3 muxli.

III. konvenciis 41-e muxlis gamoyeneba

80. konvenciis 41-e muxli iTvaliswinebs, rom:

„Tu sasamarTlo daadgens, rom dairRva konvencia da misi oqmebi, xolo 
Sesabamisi maRali xelSemkvreli mxaris Sidasaxelmwifoebrivi samarTa-
li darRvevis mxolod nawilobrivi gamosworebis SesaZleblobas iZleva, 
saWiroebis SemTxvevaSi, sasamarTlo dazaralebul mxares samarTlian dak-
mayofilebas miakuTvnebs“.

A. aramaterialuri ziani

81. ganmcxadebeli iTxovda 20,000 evros miyenebuli aramaterialuri 
zianis sanacvlod. igi acxadebda, rom dazaralda mis mimarT arasaTanado 
mopyrobis gamo da, miuxedavad axalgazrda asakisa, kvlavac aqvs jan-
mrTelobis problemebi. aseve, ar Catarda efeqtiani gamoZieba. agreTve 
mas aSinebdnen da aferxebdnen damnaSaveTa mimarT sisxlis samarTalwar-
moebisas. Tanxa, romelic mas adgilobrivad miakuTvnes kompensaciis 
saxiT (15,000 MDL, rac im droisaTvis 997 EUR-s utoldeboda), srulebiT 
ar iyo proporciuli misi zianisa. metic, dagvianebam da Tanxis nawil-
nawil miRebam kidev ufro gaaRrmava misi Seuracxyofis grZnoba.

82. mTavrobam ganacxada, rom konvenciis muxlebis daurRvevlobis Se-
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mTxvevaSi, ganmcxadebels ar SeeZlo moeTxova kompensacia. nebismier Se-
mTxvevaSi, moTxovnili Tanxa iyo gadaWarbebuli da damamcirebeli. sxva 
saqmeebisagan gansxvavebiT, romlebsac moixseniebda ganmcxadebeli, wi-
namdebare saqmeSi erovnulma sasamarTloebma daadgines misi uflebebis 
darRveva da miakuTvnes kompensacia.

83. sasamarTlo kvlav imeorebs: man daadgina, rom ganmcxadebels ara 
mxolod arasaTanadod moepyrnen policiis oficrebi - rac arRvevs kon-
venciis me-3 muxliT dadgenil saxelmwifos valdebulebas, xeli SeuSalos 
amgvar mopyrobas - aramed mas aseve pretenzia hqonda ganmcxadeblis mimarT 
arasaTanado mopyrobis gamoZiebis xarisxTan; aseve daadgina, rom erovnu-
li xelisuflebis organoebma ver uzrunvelyves arasaTanado mopyrobis 
amkrZalavi kanonmdeblobis prevenciuli Sedegi. sasamarTlo adgens, rom 
ganmcxadeblis ziani gaaRrmava mis mimarT xelisuflebis organoebis mo-
pyrobam ori damnaSavis mimarT sisxlis samarTalwarmoebisas da mas Semdeg. 
aseve, mesame oficris savaraudo monawileobis gamouZieblobam. zemoxsene-
bulis Suqze, sasamarTlo srulad aRiarebs ganmcxadeblis saCivars.

B. xarjebi da danaxarjebi

84. ganmcxadebeli iTxovda 3,150 evros sasamarTlo xarjebisaTvis. igi 
daeyrdno CamonaTvals, romelSic punqtobrivad iyo miTiTebuli saaTe-
bi, rac misma samma advokatma dauTmo saqmeze muSaobas. am sabuTis mixed-
viT, TiToeulma imuSava 35 saaTi, anazRaurebiT - 90 evro saaTSi. garda 
amisa, man daurTo moldovis bar asociaciis 2005 wlis 29 dekembris reko-
mendacia, romlis Tanaxmadac, advokatebs SeuZliaT gasamrjelod aiRon  
40-150 evro saaTSi an 1,000-15,000 evro erT saqmeze, Tuki is monawileobs 
samarTalwarmoebaSi saerTaSoriso sasamarTlos winaSe.

85. mTavroba acxadebda, rom ganmcxadebels ar ekuTvnoda kompensacia 
xarjebisa da danaxarjebisaTvis, radgan mas ar warmoudgenia advokateb-
Tan kontraqtebis aslebi. maT eWvqveS daayenes saqmeze muSaobis saaTebis 
raodenoba da saaTobrivi anazRaureba gadaWarbebulad miiCnies.

86. winamdebare saqmeSi sasamarTlom gaiTvaliswina ganmcxadeblis mier 
punqtobrivad warmodgenili CamonaTvali, aseve saqmis kompleqsuroba, 
da xarjebisa da danaxarjebisaTvis mas miakuTvna 2,500 evros gamokle-
buli 850 evro, rac man ukve miiRo evropis sabWosagan samarTlebrivi 
daxmarebis saxiT, damatebiTi Rirebulebis gadasaxadTan erTad, riTac 
SeiZleba es Tanxa daibegros.

C. sauravi

87. sasamarTlo Sesaferisad miiCnevs, rom sauravi ganisazRvros evro-
pis centraluri bankis mier dadgenili minimaluri nixriT, rasac unda 
daematos Tanxis sami procenti.
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xsenebuli mizezebidan gamomdinare, sasamarTlom 
erTxmad
1. uerTdeba mTavrobis winaswari pretenziis arsebiT mxareebs ganmcxade-

blis msxverplis statusTan dakavSirebiT;

2. acxadebs konvenciis me-3 muxlis safuZvelze warmodgenil saCivars arse-
biT ganxilvaze daSvebulad da uaryofs mTavrobis winaswar pretenzias;

3. adgens, rom dairRva konvenciis me-3 muxli;

4. adgens:

(a) mopasuxe saxelmwifom unda gadauxados ganmcxadebels sami Tvis 
ganmavlobaSi [saboloo gadawyvetilebis miRebis dRidan, konvenciis 
44-e muxlis me-2 punqtis Sesabamisad] 20,000 evro (oci aTasi evro) 
aramaterialuri zianisaTvis da 1,650 evro (aTas eqvsas ormocdaaTi 
evro) xarjebisa da danaxarjebisaTvis,  moldovur leiSi, gadaxdis 
dRes arsebuli oficialuri kursiT, plus nebismieri gadasaxadi, 
romliTac SeiZleba daibegros es Tanxa;

(b) zemoxsenebuli 3-Tviani vadis gasvlis Semdeg, gadaxdis dRemde, 
aRniSnul Tanxas daemateba sauravi im moculobiT, rac utoldeba 
evropuli bankis sesxisaTvis gankuTvnil minimalur procents, ro-
melsac unda daematos samprocentiani ganakveTi;

5. uaryofs ganmcxadeblis moTxovnis danarCen nawils samarTlian dakmayo-
filebasTan dakavSirebiT. 

 Sesrulebulia inglisur enaze da gacxadebulia werilobiT 2010 wlis 5 
ianvars, sasamarTlos reglamentis 77-e muxlis me-2 da me-3 punqtebis Se-
sabamisad.

fatos araCi  nikolas braca
registratori  Tavmjdomare
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mexuTe seqcia

kaSavelovi bulgareTis winaaRmdeg

(ganacxadi # 891/05)

gadawyvetileba

strasburgi

2011 wlis 20 ianvari

saboloo versia

es gadawyvetileba saboloo gaxda konvenciis 44-e muxlis me-2 punqtis 
Sesabamisad. is SeiZleba daeqvemdebaros redaqciul gadasinjvas.
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saqmeze kaSavelovi bulgareTis winaaRmdeg

adamianis uflebaTa evropuli sasamarTlos (mexuTe seqcia) palatam 
Semdegi SemadgenlobiT:

pier lorenceni, prezidenti, 
renate jageri, 
rait maruste,
izabel bero-lefevri,
miriana lazarova trakovska,
gana iudkivska, mosamarTle,
pavlina panova, ad hoc mosamarTle,
da klaudia vesterdiki, seqciis registratori,
moiTaTbira daxurul kars miRma 2010 wlis 14 dekembers da amave 

dRes gamoitana gadawyvetileba:
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procedura

1. saqmes safuZvlad daedo ganacxadi (# 891/05) bulgareTis respu-
blikis winaaRmdeg, romelic sasamarTlos warudgina bulgareTis moqa-
laqem, b-nma ivo stefanov kaSavelovma („ganmcxadebeli“) 2004 wlis 7 de-
kembers, adamianis uflebaTa da fundamentur TavisuflebaTa evropuli 
konvenciis („konvencia“) 34-e muxlis Tanaxmad.

2. bulgareTis mTavrobas („mTavroba“) warmoadgendnen misi agentebi  - 
q-ni s. aTanasova da q-ni m. koceva iusticiis saministrodan. ganmcxadebel-
ma ganacxada, rom ar surs hyavdes warmomadgeneli da mieca ufleba, Tavad 
warmoedgina Tavi (sasamarTlos reglamentis 36-e muxlis me-2 punqti).

3. 2009 wlis 30 ivniss sasamarTlom ganacxadi gamoacxada nawilobriv 
dauSveblad da gadawyvita mTavrobisaTvis ecnobebina saCivris Setanis 
Sesaxeb -  sofiis cixeSi ganmcxadeblis patimrobis pirobebTan, sisxlis 
samarTalwarmoebis xangrZlivobasa da samarTlebrivi dacvis efeqtiani sa-
Sualebis ararsebobasTan dakavSirebiT. man aseve gadawyvita, rom erTdrou-
lad emsjela ganacxadis darCenili nawilis dasaSvebobasa da saqmis arsebiT 
mxareebze (konvenciis 29-e muxlis me-3 punqti, 2010 wlis 1 ivnisis teqstiT).

4. zdravka kalaijieva, bulgareTis arCeuli mosamarTle, ar  monawi-
leobda am saqmis ganxilvaSi. Sesabamisad, palatis prezidentma pavlina 
panova daniSna rogorc ad hoc mosamarTle (konvenciis 26-e muxlis me-4 
punqti da reglamentis 29-e muxlis 1-li punqti).

faqtebi

I. saqmis garemoebebi

5. ganmcxadebeli daibada 1964 wels da amJamad imyofeba uvado pati-
mrobaSi sofiis cixeSi.

A. sisxlis samarTalwarmoeba ganmcxadeblis winaaRmdeg

6. 1996 wlis 5 agvistos ganmcxadebeli daakaves eWvis safuZvelze, rom 
man moitaca adamiani. 1996 wlis 14 agvistos mas brali wauyenes am danaSau-
lisaTvis, 1996 wlis seqtemberSi - policiis sami oficris mkvlelobisaT-
vis, xolo 1997 wlis 4 ivniss ki - sul mcire, aTi sxva danaSaulisaTvis.

7. 1998 wels, daudgenel dRes, sagamoZiebo xelisuflebis organoebma 
oficialurad wauyenes brali ganmcxadebels sofiis saqalaqo sasamarT-
loSi. Tumca, 1998 wlis 18 seqtembers momxsenebelma mosamarTlem ukan 
daabruna saqme, gamoavlina ra darRvevebi imaSi, Tu rogor warudgines 
ganmcxadebels zogierTi braldeba da mtkicebuleba.
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8. 1998 wlis 12 oqtombers sagamoZiebo xelisuflebis organoebma so-
fiis saqalaqo sasamarTlos warudgines oficialuri braldeba ganmcxa-
deblisa da sami sxva piris mimarT. braldeba moicavda policiis sami 
oficris mkvlelobas, mkvlelobis ramdenime mcdelobas, qurdobas, yaCa-
Robas, Tavisuflebis ukanono warTmevasa da cecxlsasroli iaraRis uka-
nono flobas. 1998 wlis 29 dekembers momxsenebelma mosamarTlem CaniSna 
saqmis sasamarTlo ganxilva 1999 wlis maisis ramdenime dRes.

9. sofiis saqalaqo sasamarTloSi gaimarTa, sul mcire, Svidi mosmena 
1999 wlis maisidan 2000 wlis 8 martamde. am ukanasknel dRes ganmcxade-
bels bralad daedo mkvleloba damamZimebeli garemoebebiT, xulignoba, 
SeiaraRebuli yaCaRobis mcdeloba, Tavisuflebis warTmeva da cecxlsas-
roli iaraRis ukanono floba, xolo danarCen braldebebSi sasamarTlom 
ganmcxadebeli gaamarTla. sasamarTlom ganmcxadebels miusaja uvado pa-
timroba gadasinjvis gareSe da brZana, rom sasjelis moxda daewyo umka-
cresi reJimis sasjelaRsrulebis dawesebulebaSi (e.w. „gansakuTrebuli 
reJimi“ - ix. qvemoT punqti 21).

10. apelaciaze sofiis saapelacio sasamarTlom gamarTa, sul mcire, 
xuTi mosmena. ukanaskneli mosmena gaimarTa 2002 wlis 14 ianvars. 2003 
wlis 10 Tebervals man nawilobriv Secvala qveda instanciis sasamarTlos 
gadawyvetileba, gaamarTla ganmcxadebeli erT-erT braldebaSi - kerZod, 
SeiaraRebuli yaCaRobis mcdelobasa da cecxlsasroli iaraRis ukanono 
flobaSi - da gadaakvalificira kidev erTi braldeba. man ZalaSi datova 
gadawyvetilebis darCenili nawili, maT Soris, ganmcxadeblis ganaCeni. 

11. 2004 wlis 27 Tebervals sakasacio sasamarTlom nawilobriv Secva-
la sofiis saapelacio sasamarTlo gadawyvetileba da saqme daubruna 
sasamarTlos xelaxali ganxilvisaTvis, yaCaRobis mcdelobis braldebas-
Tan dakavSirebiT. man ZalaSi datova gadawyvetilebis danarCeni nawili, 
maT Soris, ganmcxadeblis ganaCeni.

12. xelaxali ganxilvisas  sofiis saapelacio sasamarTlom gamarTa, 
sul cota, ori mosmena. 2004 wlis 31 agvistos man daamtkica sofiis 
saqalaqo sasamarTlos gadawyvetileba, gaamarTla ganmcxadebeli Seiara-
Rebuli yaCaRobis mcdelobis braldebaSi. gadawyvetileba ar gausaCivre-
biaT da is gaxda saboloo 2004 wlis 6 oqtombers.

B. ganmcxadeblis patimroba sofiis cixeSi

13.1997 wlis 7 Tebervals ganmcxadebeli gadaiyvanes erovnuli sagamo-
Ziebo samsaxuris patimrobis centrSi, 1997 wlis 2 dekembers ki - sofiis 
cixeSi. 1997-2004 wlebSi is imyofeboda iq, rogorc TavisuflebaaRkve-
Tili piri, romelic eloda saboloo gadawyvetilebas mis winaaRmdeg 
wayenebul sisxlis samarTlis braldebebze. 2004 wlis 17 noembridan igi 
darCa imave cixeSi saboloo ganaCenis - uvado patimrobis mosaxdelad.

14.1997 wlis 4 dekembers, Sesabamis normebze dayrdnobiT (ix. qvemoT 
punqtebi 17 da 18) da sagamoZiebo xelisuflebis organoebis miTiTebis 
gaTvaliswinebiT - sadac is aRwerda ganmcxadeblis mimarT wayenebul 
braldebebs, mis xasiaTs da afasebda im risks, romelic SeiZleboda See-

kaSavelovi bulgareTis winaaRmdeg



231

qmna cixis TanamSromlebisaTvis - cixis mmarTvelma brZana, rom ganmcxa-
debeli moeTavsebinaT msjavrdebulTa izolirebul jgufTan erTad, 
romlebzec vrceldeboda usafrTxoebis umkacresi zomebi da ekrZale-
bodaT monawileoba saerTo saqmianobebSi. 1999 wlis 14 maisis gadawyveti-
lebiT ki ganmcxadeblisaTvis unda daedoT xelborkilebi yovel jerze, 
roca ki mas gamoacalkevebdnen am jgufisagan. mTavrobis gancxadebiT, 
ganmcxadebels xelborkilebs adebdnen mxolod maSin, roca gahyavdaT 
im Senobidan, sadac jgufi imyofeboda - Ria cis qveS aqtivobebisaTvis, 
cixis eqimTan, stomatologTan an biblioTekaSi, an roca masTan midioda 
mnaxveli Tu advokati. mas hqonda ufleba, evarjiSa izolirebul ezo-
Si. amis sawinaaRmdegod, ganmcxadebeli aRniSnavda, rom mas xelborkils 
adebdnen yovelTvis, roca ki gadioda Tavisi saknidan.

15. ganmcxadebeli amtkicebda, rom mas marto ketavdnen sakanSi, 
romlis zomac iyo 1,9m x 4.05m. saknis datoveba SeeZlo mxolod erTi sa-
aTis ganmavlobaSi yoveldRiuri seirnobisas. cixeSi yofnis pirveli rva 
Tu cxra Tve igi saseirnod gadioda marto. amis Semdeg mas darTes neba, 
SeerTeboda erT an or sxva uvado patimars, magram ukrZalavdnen maTTan 
laparaks. 2001 wlis oqtombridan is kvlav marto seirnobda konkretul 
SemosazRvrul teritoriaze, farTobiT 6,7m x 11m, romelic Semofarglu-
li iyo mavTulxlarTebiT. amis garda, ganmcxadebels saknis datovebis 
nebas rTavdnen mxolod sanitaruli miznebiT, gansazRvrul dros, xuTi-
dan aT wuTamde, dReSi orjer. misi TqmiT, mxolod am dros SeeZlo mieRo 
sasmeli wyali. mogvianebiT mas neba darTes, meti dro daeTmo sanitaru-
li miznebisaTvis. ganmcxadebeli aseve amtkicebda, rom cixeSi yofnis 
pirveli eqvsi Tvis manZilze mas aklebdnen erT-erT kvebas yovel oTx 
dReSi. aseve patimrobis pirvel periodSi, daaxloebiT weliwad-naxevars, 
ar aZlevdnen nebas, gamoeyenebina sakuTari zewari da baliSi.

16. mTavroba ewinaaRmdegeboda am mtkicebebs da acxadebda, rom gan-
mcxadebeli ar iyo sruliad izolirebuli misi jgufidan. mTavroba aR-
niSnavda, rom „specialuri reJimidan“ gamomdinare (romelsac is eqvem-
debareboda) ramdenime SezRudvis garda, igi sargeblobda yvela im Se-
saZleblobiT, rac hqondaT mis Tanamesakneebs - muSaobis SesaZlebloba, 
Tavisufali wvdoma janmrTelobisa da stomatologiur mkurnalobaze,  
biblioTekasa da eklesiaze, aseve, mnaxvelebis, amanaTebis, satelefono 
zarebisa da werilebis miRebis ufleba da sxva. mTavrobas mohyavda cita-
ta cixis mmarTvelis SeniSvnidan, romlis Tanaxmadac:

„[ganmcxadebeli] Zalian mtrulad aris ganwyobili bulgareTis respubli-
kis samarTlebrivi wesrigis mimarT. is ar cnobs Tavis damnaSaveobasa da 
ganaCens da miaCnia, rom sisxlis samarTalwarmoeba mis mimarT Catarda 
usamarTlod da mikerZoebulad. is sruliad gulgrilad ekideba sxvebs 
da iqceva brazianad da uxeSad, roca uaxlovdebian. cixis TanamSromlebis 
mimarT Zalian undo, eWviani da mtruli damokidebuleba aqvs. feTqebadi 
xasiaTi, SeuniRbavi sisastike da mtruli ganwyoba, aseve nervuli daZabu-
loba, gansakuTrebiT saSiSsa da gauTvaliswinebels xdis mas. misi jgufi-
dan sxva TanamcxovrebTa mimarT damokidebulebac didad ar gansxvavdeba 
zemoT aRwerilisagan. is uars ambobs sxvebTan socializaciaze, ezizReba 
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yvela da yvelaferi. calkeul SemTxvevebSi igi ekontaqteba higienistTa 
jgufis warmomadgenlebs, roca es saWiroa. uars ambobs saerTo aqtivobe-
bSi monawileobaze. ramdenime SemTxvevaSi mas SesTavazes samuSao, razec 
mkveTri uari ganacxada. roca gareT gahyavT vizitorebis mosanaxule-
blad - an bevri xalxis TandaswrebiT - is xmamaRla akeTebs negatiur Sefa-
sebebs sasamarTlosa da cixis administraciis mimarT. is xSirad imeorebs 
Tavis „dasacav sityvas“ gaSiSvlebul mdgomareobaSi, missave sakanSi“.

17. ganmcxadebeli aprotestebs am gancxadebebs da SeniSnavs, rom 
mmarTvels ar mohyavs konkretuli faqtebi naTqvamis dasadastureblad.

II. Sesabamisi erovnuli kanonmdebloba

A. winaswar patimrobaSi myofi pirebi sasjelaRsrulebis dawesebule-
baSi

18. mocemuli droisaTvis sasjelaRsrulebis dawesebulebaSi winaswar 
patimrobaSi myofi pirebis reJimi regulirdeboda 1993 wels dadgenili 
sakanonmdeblo debulebebiT (Наредба № 12 от 15 април 1993 г. за положението 
на обвиняемите и подсъдимите в местата за лишаване от свобода). 1999 wlis mais-
Si isini Secvala msgavsma sakanonmdeblo debulebebma (Наредба № 2 от 19 
април 1999 г. за положението на обвиняемите и подсъдимите с мярка за неотклонение 
задържане под стража), rac ZalaSi rCeboda 2006 wlis seqtembramde.

19. 1999 wlis sakanonmdeblo debulebebidan debuleba 15(1)(3), romelic 
Secvala 1999 wlis debulebam 14(3), iTvaliswinebs, rom TavisuflebaaRkve-
Tili piri SeiZleba moTavsdes Caketil sakanSi da aekrZalos saerTo aqti-
vobebSi monawileoba, usafrTxoebis riskidan gamomdinare. es zoma SeiZle-
ba miiRos cixis mmarTvelma, romelsac Sexeba aqvs TavisuflebaaRkveTili 
piris pirovnul Tvisebebsa da fsiqologiur mdgomareobasTan da icis, 
ramdenad saxifaTo iyo danaSauli, romlis gamoc mas aRekveTa Tavisufle-
ba. 1993 wlis sakanonmdeblo debulebaTgan debuleba 15(3), romelic 1999 
wels Secvala debulebam 15, in fine iTvaliswinebs, rom TavisuflebaaRkve-
Tili piri, romlis mimarTac ganxorcielda amgvari zoma, unda iyos izo-
lirebuli cixis danarCeni binadrebisagan yovel jerze, roca ki gamohyavT 
Tavisi saknidan, iqneba es gadayvana sasamarTloSi, samedicino saWiroeba, 
mnaxvelTa miReba, Ria cis qveS aqtivobebi Tu sxva.

B. reJimi uvadod TavisuflebaaRkveTili patimrebisaTvis

20. 2009 wlamde uvadod TavisuflebaaRkveTili patimrebisaTvis re-
Jimi regulirdeboda kanoniT dasjis aRsrulebis Sesaxeb (1969) (Закон за 
изпълнение на наказанията) da sakanonmdeblo debulebebiT misi ganxorcie-
lebisaTvis. 2009 wlis ivnissa da 2010 wlis TebervalSi igi, Sesabamisad, 
Secvala kanonma dasjis aRsrulebisa da winaswari patimrobis Sesaxeb 
(Закон за изпълнение на наказанията и задържането под стража) da sakanonmde-
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blo debulebebma misi ganxorcielebisaTvis.
21. uvadod TavisuflebaaRkveTili patimrebis reJims aregulireb-

da Tavebi 127a-127e 1969 wlis kanonidan, romlebic kanons daemata 1995 
wlidan. Tavi 127b(1) mixedviT, uvado patimrobis misjisas sasamarTlom 
unda gamosces brZaneba, rom msjavrdebuli moaTavson umkacresi reJi-
mis pirobebSi, rasac ewodeba „gansakuTrebuli reJimi“. amgvar reJimSi 
moxvedrili pirebi unda iyvnen samartoo saknebSi, gaZlierebuli usafr-
Txoebis zomebisa da zedamxedvelobis pirobebSi (debuleba 56(1), ganxor-
cielebis sakanonmdeblo debulebebidan). am debulebebs amyarebda 2009 
wlis kanoni (Tavebi 61(1), 71(2) da 198(1)) da 2010 wlis sakanonmdeblo 
debulebebi (debuleba 213). debuleba 213 damatebiT iTvaliswinebs, rom 
uvadod TavisuflebaaRkveTil patimrebs SeuZliaT monawileoba miiRon 
saerTo aqtivobebSi mxolod misive kategoriis patimrebTan erTad. 214-
e debulebis Tanaxmad, isini izolirebulad unda iyvnen ganTavsebulni 
cixis danarCen binadarTagan, roca gamohyavT TavianTi saknebidan sadme 
gadasayvanad - samedicino miznebiT, SexvedrebisaTvis, Ria cis qveS aqti-
vobebisaTvis da sxva.

22. 1969 wlis kanonis Tavi 127b(2), romelic Secvala 2009 wlis kanonma, 
Tavi 198(1), iTvaliswinebda, rom kargi qcevis SemTxvevaSi, uvadod Ta-
visuflebaaRkveTili patimrebi xuTi wlis Semdeg SeiZleba gadaiyvanon 
ufro msubuq reJimze. winaswari patimrobis xana ar Seadgens am periodis 
nawils (debuleba 167(2) - 1969 wlis kanonis ganxorcielebis sakanonmde-
blo debulebebidan, romlebic Secvala 2009 wlis kanonis ganxorciele-
bis sakanonmdeblo debulebebma; debuleba 218). uvadod TisuflebaaRkve-
Tili patimris ufro msubuq pirobebSi gadayvanis gadawyvetilebas iRebs 
cixis TanamSromelTa da sxva oficialur pirTagan Sedgenili komisia 
(1969 wlis kanonis Tavi 17, romelic Secvala 2009 wlis kanonis 73-e da 
74-e Tavebma). 1969 wlis kanonis 58-e Tavis mixedviT, komisiis gadawyveti-
leba SeiZleba Secvalos iusticiis saministrom. 2009 wlis kanonis 74(2) 
Tavis Tanaxmad, SeiZleba gadaixedos mxolod gadawyvetileba patimris 
ufro mkacr pirobebSi gadayvanis Sesaxeb, sasamarTlo gadasinjvis gziT. 
ufro msubuqi reJimis pirobebSi, uvadod TavisuflebaaRkveTili pati-
mrebi SeiZleba moTavsdnen cixis danarCen binadrebTan erTad, garkveuli 
pirobebis dacviT (1969 wlis kanonis Tavi 127 b(4), romelic Secvala 2009 
wlis kanonma, Tavi 198(2)).

III. wamebis, araadamianuri an Rirsebis Semlaxveli 
mopyrobisa an dasjis aRkveTis evropuli komitetis 
(CPT) angariSebi 

23. CPT-m Tavisi viziti bulgareTSi ganaxorciela Svidjer. sofiis 
cixeSi iyo 2006 da 2008 wlebSi. 

24. 2006 wlis vizitis angariSSi (CPT/Inf (2008) 11)  weria:

„101. sofiis cixeSi iyo 15 uvadod TavisuflebaaRkveTili patimari; ori 
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maTgani cxovrobda cixis ZiriTad binadrebTan erTad, xolo danarCene-
bi iyvnen gancalkevebulad im nawilSi, romelsac iyeneben disciplinuri 
mizniT izolaciisaTvis... gancalkevebul nawilSi uvadod Tavisufleba-
aRkveTili patimrebi moTavsebulni iyvnen samartoo saknebSi, zomiT 6,5 
kv.m; saknebs hqonda patara, gisosebiani fanjrebi, romlebic imdenad maR-
la iyo kedelze, rom gareT ver gaixedavdiT. san.kvanZi moTavsebuli iyo 
oTaxSive, rac kidev ufro aviwroebda saknis farTobs; Tumca, saknebi 
aRWurvili iyo saTanado saZile saSualebebiT erTi adamianisaTvis da am 
msjavrdebulebs sTavazobdnen sxvadasxva saqmianobas saknis gareT, dRis 
ganmavlobaSi.

Tumca, [or sxva cixeSi] nanaxi situaciisagan gansxvavebiT, sofiis cixeSi 
SesamCnevia saerTo aqtivobaTa nakleboba. msjavrdebulebi Caketili arian 
maT saknebSi, garda im SemTxvevebisa, roca aqvT varjiSi Ria cis qveS (sofiis 
cixeSi 1,5 saaTi sxva binadrebis msgavsad), rasac ara yvela, aramed oTxi 
uvadod TavisuflebaaRkveTili patimari asrulebs erTad. jgufur aqtivo-
baTa naklebobis dasasabuTeblad ver gamodgeba usafrTxoebis momizezeba 
maSin, roca uvadod TavisuflebaaRkveTili patimrebi isedac erTad varji-
Soben. delegacias uTxres, rom igegmeba jgufuri oTaxis Seqmna, romelSic 
uvadod TavisuflebaaRkveTili patimrebi iurTierTeben da dakavdebian 
sxvadasxva aqtivobiT, da rom aseTi oTaxi gaixsneba uaxloes momavalSi. 
aqtivobebi Senobis SigniT moicavs televizoris yurebas da biblioTekidan 
gamotanili wignebis kiTxvas, aseve, yoveldRiuri gazeTebis gacnobas. gar-
da amisa, cxra uvadod TavisuflebaaRkveTili patimari muSaobda TavianT 
saknebSi (amzadebdnen sasaCuqre CanTebs). erTi msjavrdebuli, romelsac 
gaesaubra delegacia, Cioda, rom mas uari uTxres kompiuteris qonaze sa-
kanSi, raTa daemuSavebina kompiuteris Sesaswavli kursi.

uvadod TavisuflebaaRkveTili patimrebi, erTobliv varjiSze uari rom 
ganacxades, sxvebisgan gamoacalkeves brZanebis safuZvelze, romelic 6 
TveSi erTxel ganixileboda. yovelTvis, roca isini gamohyavdaT sakni-
dan, adebdnen xelborkilebs, maT Soris, dacul ezoSi marto varjiSisas. 
CPT-s azriT, verafriT gamarTldeba patimarTaTvis xelborkilebis da-
deba, roca isini marto seirnoben dacul ezoSi, imis gaTvaliswinebiT, 
rom iq sakmarisad arian zedamxedvelebi. komiteti iZleva rekomendacias, 
rom bulgareTis xelisuflebis organoebma gadaxedon arsebul politikas 
uvadod TavisuflebaaRkveTili patimrebisaTvis xelborkilebis dadebas-
Tan dakavSirebiT, mocemuli SeniSvnebis Suqze“.

25. 2008 wlis vizitis angariSi (CPT/Inf (2010) 29) ambobs: 

„74. vizitis momentisaTvis sofiis cixeSi imyofeboda 18 uvadod Tavisu-
flebaaRkveTili patimari. sami maTgani moTavsebuli iyo sxva msjavrde-
bul binadrebTan erTad maSin, roca danarCenebi imyofebodnen gancalke-
vebul erTeulSi (jgufi I).

75. materialuri pirobebi uvadod TavisuflebaaRkveTili patimre-
bisaTvis gankuTvnil erTeulSi ZiriTadad igive rCeba, rac iyo 2006 wlis 
vizitisas... sakanSi san.kvanZebis integrireba tualetiT, SxapiTa da cxe-
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li wyliT mTeli dRis ganmavlobaSi, pozitiuri Strixia; Tumca, Sedegad, 
msjavrdebulebs moakldaT SesaZlebloba, gavidnen TavianTi saknebidan 
da iurTierTon personalTan. 

zogierT uvadod TavisuflebaaRkveTili patimars sakanSi aqvs Tavisi 
televizori da kompiuteruli TamaSebi (play-station). 2006 wlis vizitisas, 
zogierT msjavrdebuls sakanSi hqonda qura sakvebis mosamzadeblad, rac 
zrdida maTi damoukideblobis SegrZnebas da exmareboda drois gayvanaSi. 
qurebi gaitanes saknebidan, rogorc Tqves, vizitamde ramdenime kviriT 
adre, usafrTxoebis mizniT da uvadod TavisuflebaaRkveTil patimrebs 
dautoves maduRara wylis gasacxeleblad. 

76. rac Seexeba aqtivobebs, 2006 wlis Semdeg mniSvnelovani cvlile-
baa uvadod TavisuflebaaRkveTil patimarTa nawilSi socialuri oTaxis 
(„klubis“) amoqmedeba. es aris oTaxi sasiamovno, Ria ferebSi, avejiT gaw-
yobili. kerZod, aq aris wignebis Taroebi, Wadrakis magida da ori skami, 
didi magida, garSemo Semowyobili xuTi skamiT, karada sxvadasxva saTama-
SoTi - maT Soris, nardiT  - televizori DVD fleieriT  da niJariT. uva-
dod TavisuflebaaRkveTili patimrebi dayofilni iyvnen sam qvejgufad, 
saerTo interesebis mixedviT (kartis, Wadrakis TamaSi, samarTlebriv 
sakiTxebze msjeloba da sxva) da TiToeul jgufs eZleoda erTi saaTi 
socialur oTaxSi samyofad, sadag dReebSi. SabaT-kviras mxolod ori 
TanamSromeli rCeboda oTaxSi, rac arTulebs aqtivobebis organizebas 
socialur oTaxSi.

uvadod TavisuflebaaRkveTili patimrebi, romlebsac muSaobis sur-
vili hqondaT (15-dan 12 uvadod TavisuflebaaRkveTil patimarTa nawi-
lidan), muSaobdnen TavianT saknebSi iseTive pirobebSi, rogoric iyo 
2006 wlis vizitisas (mag: Tasmebis Sebma sasaCuqre CanTebisaTvis).

amas garda, yvela uvadod TavisuflebaaRkveTil patimars SeeZlo 1,5 
saaTiT evarjiSa Ria cis qveS. delegacia SeniSnavs, rom ezos erT boloSi 
hqondaT fanCaturi. 

socialuri oTaxis SemoRebam, rac zemoT aRiniSna, gazarda saknebs 
gareT gatarebuli drois Sualedi da msjavrdebulTa urTierTobis Se-
saZlebloba. miuxedavad amisa, uvadod TavisuflebaaRkveTil patimarTa 
yoveldRiuri reJimi mainc monotonuri rCeba. CPT iZleva rekomendacias, 
rom bulgareTis xelisuflebis organoebma scadon sofiis cixeSi uva-
dod TavisuflebaaRkveTil patimarTa aqtivobebis programis gaumjobe-
seba, saWiroebis SemTxvevaSi - personalis gazrdac.

77. uvadod TavisuflebaaRkveTil patimarTaTvis gankuTvnil nawilSi 
dasaqmebulma personalma aRniSna, rom binadarTagan ori misjili uvado 
patimrobis vadis pirvel xuT weliwads ixdida da, amdenad, maTze vr-
celdeboda gansakuTrebiT mkacri SezRudvebi. or uvadod Tavisufle-
baaRkveTil patimars ukeTebdnen xelborkilebs da ar hqondaT televi-
zoris yurebis ufleba. direqtoris uflebamosilebaSi Sedioda xelbor-
kilebis dadebis mizanSewonilobis gadaxedva, Tumca, ar iyo dawesebuli 
raime regularuli drois Sualedi arc maT gamoyenebaze da arc gamoye-
nebis mizanSewonilobis gadaxedvaze. 

rogorc ukve aRiniSna 2006 wlis vizitis angariSSi, CPT miiCnevs, rom 
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SeuZlebelia patimarTaTvis xelborkilebis regularulad dadebis da-
sabuTeba, roca isini usafrTxo garemoSi imyofebian da uzrunvelyo-
filia personalis mxridan saTanado meTvalyureoba. komiteti iZleva 
rekomendacias, rom bulgareTis xelisuflebis organoebma gadaxedon 
uvadod TavisuflebaaRkveTil patimarTaTvis xelborkilebis dadebis 
politikas, roca isini imyofebian TavianTi saknebis miRma.

78. CPT-m warsulSi gamoxata seriozuli SeSfoTeba arsebuli samarT-
lebrivi debulebebis gamo, romelTa Tanaxmadac, uvadod Tavisufleba-
aRkveTili patimrebi sistematurad eqceodnen mkacri da gancalkevebuli 
reJimis qveS patimrobis pirvel periodSi (anu 5 weliwads), im sasamarT-
los brZanebiT, romelmac gamoitana ganaCeni. es midgoma ewinaaRmdegeba 
sazogadod miRebul princips, rom msjavrdebulebs cixeSi agzavnian sas-
jelis saxiT da ara sasjelis misaRebad.

komiteti kiTxvis niSnis qveS ar ayenebs im sakiTxs, rom zogierTi pa-
timrisaTvis, SesaZloa, arc iyos aucilebeli specialuri usafrTxoebis 
reJimis qveS yofna garkveuli xnis ganmavlobaSi. Tumca, gadawyvetilebis 
miRebis ufleba, daaweson Tu ara aseTi zomebi, unda daekisros cixis 
xelmZRvanelobas riskis individualurad Sefasebis safuZvelze da unda 
gamoiyenebodes umoklesi drois SualedSi. specialuri usafrTxoebis 
reJimi unda ganixilebodes rogorc cixis menejmentis erTgvari saSua-
leba da ara sisxlis samarTlebrivi sanqciebis katalogis Semadgeneli 
nawili, romelsac awesebs sasamarTlo. 

bevr qveyanaSi uvadod TavisuflebaaRkveTili patimrebi ar iTvlebian 
aucileblad ufro saSiSebad, vidre sxva msjavrdebulebi; bevri maTgani 
dainteresebulia, rom hqondes stabiluri da ukonfliqto garemo. amde-
nad, midgoma uvadod TavisuflebaaRkveTil patimarTa mimarT unda ga-
momdinareobdes riskisa da saWiroebebis individualuri SefasebiT, raTa 
gadawyvetilebebi usafrTxoebasTan dakavSirebiT, sxvebTan kontaqtis xa-
risxis CaTvliT, gadawydes TiToeul SemTxvevaSi damoukideblad. 

ramdenadac uvadod TavisuflebaaRkveTili patimrebi ar unda iyvnen 
sistematurad gancalkevebulni sxva patimarTagan, SesamuSavebelia spe-
cialuri debulebebi, riTac daexmarebian uvadod TavisuflebaaRkveTil 
patimrebsa da sxva grZelvadian patimrebs, gaumklavdnen cixeSi gasata-
rebeli wlebis perspeqtivas. am TvalsazrisiT, unda gavixsenoT cixis 
evropuli wesebis wesi 103.8, romelic adgens, rom „gansakuTrebuli yu-
radReba unda mieqces uvadod TavisuflebaaRkveTili patimrebisaTvis 
saTanado gegmisa da reJimis SemuSavebas“, risTvisac unda gaiTvaliswinon 
is principebi da normebi, romlebic Camoyalibebulia evropis sabWos re-
komendaciaSi „cixis administraciis mxridan uvadod TavisuflebaaRkve-
Tili da grZelvadiani patimrebis menejmentis Sesaxeb“.

bulgareTis kanonmdeblobis Sesabamisad, sasjelis moxdis 5 sawyi-
si wlis Semdeg, uvadod TavisuflebaaRkveTil patimrebs eZlevaT neba, 
icxovron danarCen msjavrdebulebTan erTad, Tu kargad iqceodnen da 
ar miuRiaT disciplinuri sasjeli. Tumca, praqtikulad, uvadod Tavi-
suflebaaRkveTil patimarTa mxolod umciresi nawili (sofiis cixeSi 3 
msjavrdebuli 18-dan) xvdeba saerTo nakadSi, zogierTi ki - calke er-
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TeulSi, mxolod ramdenime wlis cxovrebis Semdeg. CPT mouwodebs bul-
gareTis xelisuflebis organoebs, warmatebis gaTvliT, mimarTon „eqs-
periments“ da zogierTi uvadod TavisuflebaaRkveTili patimari moa-
Tavson sxva patimrebTan erTad, rac unda CaiTvalos rogorc saTanado 
nawili am kategoriis patimarTa menejmentisa da ganmtkicdes Sesabamisi 
sakanonmdeblo RonisZiebebiT.

ufro zogadad, CPT iZleva rekomendacias, rom bulgareTis xelisu-
flebis organoebma ganixilon arsebuli samarTlebrivi debulebebi da 
praqtika uvadod TavisuflebaaRkveTil patimrebTan mopyrobis Sesaxeb, 
zemoT moyvanili SeniSvnebis gaTvaliswinebiT“. 

samarTali

I. konvenciis me-3 muxlis savaraudo darRveva

26. ganmcxadebeli Cioda misi Tavisuflebis aRkveTis reJimisa da piro-
bebis gamo sofiis cixeSi. is eyrdnoboda konvenciis me-3 muxls, romlis 
Tanaxmadac:

„aravin SeiZleba daeqvemdebaros wamebas, araadamianur an Rirsebis Se-
mlaxvel mopyrobasa an dasjas.“ 

A. mxareTa argumentaciebi

27. mTavroba xazs usvams, rom ganmcxadeblis saknis zoma aRemateboda 
Cveulebriv minimums. Kröcher and Möller v. Switzerland (# 8463/78, Commission’s 
report of 16 December 1982, Decisions and Reports (DR) 34, gv. 24 (komisris 1982 
wlis 16 dekembris angariSi, gadawyvetilebebi da angariSebi)) saqmeze da-
yrdnobiT, isini amtkicebdnen, rom ganmcxadeblis mimarT gamoyenebuli 
zomebi ar utoldeba araadamianur an Rirsebis Semlaxvel mopyrobas. es 
zomebi iyo kanonieri, emyareboda cixis mmarTvelis safuZvlian brZanebe-
bs da sruliad gamarTlebulia ganmcxadeblis mier Cadenil danaSaulTa 
simZimiT, misi qceviT da cixeSi wesrigisa da disciplinis dacvis saWi-
roebiT. ar iyo aranairi niSani imisa, rom ganmcxadebels daeCivla cixis 
xelmZRvanelobis winaSe gansakuTrebuli zomebis gamo. arc aranairi sa-
medicino dokumenti arsebobs, romelic aCvenebs, rom mis janmrTelobas 
miadga raime ziani cixis reJimis gamo.

28. ganmcxadebeli acxadebda, rom TviT misi Tavisuflebis aRkveTis 
faqti - romelsac Tavad miiCnevs usafuZvlod samarTlebrivi Tvalsazri-
siT, radgan ukanono sisxlis samarTalwarmoebis Sedegia - utoldeba ara-
adamianur da Rirsebis Semlaxvel mopyrobas. mas fizikur diskomforts 
uqmnida is, rom mudmivad Caketili iyo Tavis civ sakanSi, xelborkilebs 
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ukeTebdnen mizezis gareSe, ar rTavdnen nebas, Caecva ise, rogorc mas 
surda, an gamoeyenebina Tavisi piradi nivTebi da loginis TeTreuli,  
oTaxSive hqonda unitazi, aWmevdnen SezRuduli raodenobis aranoyier 
da arajansaR sakvebs da uzRudavdnen wylis raodenobas. am diskomforts 
aRrmavebda negatiuri fsiqologiuri zemoqmedeba imiT, rom xangrZlivad 
imyofeboda izolirebulad, uwevda seriozul kriminalebTan urTierTo-
ba, xelisufleba da media moixseniebda rogorc kriminals da daatarebd-
nen xelisa da fexis borkilebiT. igi ewinaaRmdegeboda mis SezRudvasTan 
dakavSirebul yvela samarTlebriv aqts da daadgina, rom ar miiCnevs Tavs 
patimris statusis mqoned. Sesabamisad, ar arsebobda mizezi, ris gamoc 
urTierToba unda hqonoda sxva msjavrdebulebTan an monawileoba mieRo 
saerTo aqtivobebSi maTTan erTad. man agreTve ganacxada, rom Tavisi 
patimrobis pirobebis gamo ar Cioda im mizeziT, rom es azrs moklebu-
lad miaCnda. mas ar SeeZlo warmoedgina raime samedicino mtkicebuleba 
Tavisi naTqvamis dasadastureblad, radgan xelisuflebis organoebi ara-
sodes miscemdnen mas aseT mtkicebulebas.

B. sasamarTlos Sefaseba

29. sasamarTlo miiCnevs, rom ganmcxadeblis saCivari ar aris aSkarad  dau-
sabuTebeli konvenciis 35-e muxlis me-3 (a) punqtis mniSvnelobiT an dauSvebe-
li raime sxva safuZvelze. amdenad, is unda gamocxaddes dasaSvebad.  

1. zogadi principebi

30. me-3 muxliT gaTvaliswinebuli zogadi principebi dakavebis piro-
bebis gamoyenebasa da reJimTan dakavSirebiT, kidev erTxel mtkicdeba 
sasamarTlos gadawyvetilebebiT saqmeebze: Van der Ven v. the Netherlands (# 
50901/99, §§ 46 51, ECHR 2003-II) da Ramirez Sanchez v. France ([GC], # 59450/00, 
§§ 115-24, ECHR 2006-IX).

2. zemoxsenebul principTa gamoyeneba winamdebare saqmeSi

31. sasamarTlos surs ganasxvaos ganmcxadeblis saCivris sami aspeqti: 
misi dakavebis reJimis buneba da simkacre, dakavebis materialuri piro-
bebi da xelborkilebis gamoyeneba mis mimarT. am aspeqtebs igi ganixilavs 
cal-calke.

(a) fizikuri pirobebi

32. sasamarTlo yuradRebas miapyrobs im faqts, rom ganmcxadebeli, 
Tavisi mtkicebulebis dasacavad - romelic gansakuTrebiT detaluri ar 
aris da, rogorc Cans, arc romelime erovnuli sasamarTlos yuradsaRe-
bad warudgenia - ar warmoadgens aranair mtkicebulebas mis dakavebasTan 
dakavSirebiT. is ar warmoadgens arc masTan erTad dakavebulTa gancxa-
debebs (sawinaaRmdegod saqmeebisa Khudoyorov v. Russia, # 6847/02, §§ 71 
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da 113, ECHR 2005-X (amonaridebi), da Gavazov v. Bulgaria, # 54659/00, §§ 59 
da 94, 6 marti 2008) an sxva adamianTa gancxadebebs, romlebsac SesaZloa 
hqonodaT relevanturi informacia, rogoricaa, vTqvaT, naTesavebis vi-
ziti. arc samedicino dadastureba warmoudgenia imis saCveneblad, Tu 
ra gavlena moaxdina mis fizikur da fsiqikur mdgomareobaze pirobebma, 
romlebSic imyofeboda (msgavsad saqmisa Georgiev v. Bulgaria, # 47823/99, 
§ 64, 15 dekemberi 2005, da sawinaaRmdegod saqmisa Staykov v. Bulgaria, # 
49438/99, § 41, 12 oqtomebri 2006). gansakuTrebul garemoebebSi, sa-
samarTlom ganmcxadeblis mtkicebebi unda ganixilos mometebuli sifr-
TxiliT, radgan mas SeiZleba axasiaTebdes gadaWarbebis tendencia cixeSi 
pirobebis araadekvaturobis Sefasebisas imitom, rom imTaviTve uaryofi-
Ti damokidebuleba aqvs im dawesebulebis mimarT, romelSic, misi azriT, 
arasodes unda dapatimrebuliyo (ix.mutatis mutandis, Sabeva v. Bulgaria, # 
44290/07, § 41, 10 ivnisi 2010, citata saqmidan B. v. the United Kingdom, # 
6870/75, Commission’s report of 7 October 1981 (komisris 1981 wlis 7 oqtombris 
angariSi), DR 32, p. 29, §§ 174-75). es mtkicebebi ar miesadageba 2006 da 2008 
wlebis CPT-s angariSSi warmodgenil faqtebs, romelTa Tanaxmadac, so-
fiis cixeSi vizitis periodSi uvadod TavisuflebaaRkveTili patimrebis 
saknebSi SigniT iyo moTavsebuli san.kvanZebi, Sxapi da mudmivi cxeli wya-
li (ix. zemoT, punqtebi 24 da 25). Tundac gaviTvaliswinoT is faqti, rom 
ganmcxadeblis Tavisuflebis aRkveTis sawyis etapze, 1997 wels, ufro 
uaresi pirobebi iyo, sasamarTlos gauWirdeba ar SeniSnos maTi TandaTa-
nobiTi gaumjobeseba.

33. zemoxsenebulis gaTvaliswinebiT, sasamarTlo ar aris darwmune-
buli „gonivrul eWvs miRma“, rom sofiis cixeSi ganmcxadeblis dakavebis 
pirobebi SeiZleba ganixilebodes rogorc araadamianuri an Rirsebis Se-
mlaxveli. Sesabamisad, am TvalsazrisiT, ar aris konvenciis me-3 muxlis 
darRveva.

(b) patimrobis reJimi

34. pirovnebis Tavisuflebis aRkveTis RonisZiebebi, rogoricaa wi-
naswari patimroba an patimrobis misja, marTalia, imTaviTve Seicavs zia-
nis elements, magram ar ayenebs me-3 muxlis darRvevis sakiTxs (ix.Kudła 
v. Poland [GC], # 30210/96, § 93, ECHR 2000-XI). patimrobis reJimi, romelic 
ganmcxadebels ganusazRvres sofiis cixeSi moTavsebis Semdeg, efuZne-
boda cixis mmarTvelis brZanebas, gacemuls Sesabamisi sakanonmdeblo 
normebisa da sagamoZiebo xelisuflebis organoebis mier ganmcxadeblis 
Sesaxeb warmodgenili informaciis safuZvelze (ix. zemoT, punqti 14). 
mas Semdeg, rac ganmcxadeblis ganaCeni gaxda saboloo, misi patimrobis 
reJimi daefuZna sasamarTlos brZanebas, romelic Seadgines gamoyenebu-
li debulebebis Sesabamisad (ix. zemoT, punqtebi 12 da 21). ar arsebobs 
safuZveli imisaTvis, rom gadawyvetileba CaiTvalos dausabuTeblad. 
sasamarTlo SeniSnavs, rom CPT kritikulad moekida dadgenil debule-
bebs, romlebic iTvaliswinebs uvadod TavisuflebaaRkveTili patimre-
bis moTavsebas „gansakuTrebuli reJimis“ qveS, maTi Tavisuflebis aRkve-
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Tis pirveli xuTi wlis ganmavlobaSi (ix. zemoT, punqtebi: 21, 22 da 25). 
Tumca, im sakiTxis garkveva, daeqvemdebara Tu ara ganmcxadebeli me-3 
muxliT gaTvaliswinebul mopyrobas, damokidebulia imaze, Tu ra zoma-
mde dazaralda is am reJimiT (ix.Van der Ven, citirebuli zemoT, § 53 in 
fine). marTlac, calkeuli ganacxadebis SemTxvevaSi, sasamarTlo, rogorc 
wesi, unda fokusirdes ara kanonmdeblobaze, rogorc aseTze, aramed ima-
ze, Tu rogor gamoiyenes es kanonmdebloba ganmcxadeblis mimarT (ix. 
sxva gadawyvetilebebTan erTad, Sommerfeld v. Germany [GC], # 31871/96, § 
86, ECHR 2003-VIII). 

35. miuxedavad imisa, rom ganmcxadeblisaTvis sofiis cixeSi dawesebu-
li SezRudvebi SeiZleba aRiweros rogorc sastiki, is iyo ara srul sen-
sorul an socialur izolaciaSi, aramed zomierad socialur izolacia-
Si, roca mas ekrZaleboda komunikacia patimrebTan, romlebic gansxvave-
bul reJimSi imyofebodnen. amdenad, marTalia, misi kontaqtis SesaZleb-
lobebi SezRudulia, magram veravin isaubrebs izolaciaze am konteqstSi 
(ix.Messina v. Italy (# 2) (dec.), # 25498/94, ECHR 1999-V). marTalia is faqti, 
rom ganmcxadeblis mtkicebiT, Tavisuflebis aRkveTis adreul periodSi 
igi, daaxloebiT, 23 saaTs marto atarebda Tavis sakanSi. Tumca, SeuZle-
belia sasamarTlom ar SeniSnos, rom bolo wlebSi misi mdgomareoba Tan-
daTanobiT ufro moqnili gaxda (da es CPT-s angariSebidanac Cans) - mieca 
SesaZlebloba, CarTuliyo sxvadasxva aqtivobaSi da urTierToba hqonoda 
sxva patimrebTan misi jgufidan. Tumca, rogorc Cans, mas ar hqonia amis 
survili (ix. zemoT, punqtebi 16 da 28 da Seadare saqmesTan, mutatis mu-
tandis, Ramirez Sanchez, citirebulia zemoT, §148). am garemoebebSi, da imis 
gaTvaliswinebiT, rom ganmcxadebels ar warmoudgenia aranairi samedici-
no dokumenti, romelic aCvenebda reJimis gavlenas mis fsiqologiur md-
gomareobaze (Van der Ven-is saqmis sawinaaRmdegod, citirebulia zemoT, § 
56), sasamarTlo ar aris darwmunebuli, ramdenad miayena aman mas im zomis 
ziani, rom sakmarisi iyos me-3 muxlis darRvevis dasadgenad. garda amisa, 
ar arsebobs aranairi niSani imisa, rom mas odesme aukrZales vizitorebis 
miReba (gansxvavebiT Van der Ven-is saqmisagan, citirebulia zemoT, § 54) an 
cixis biblioTekiT sargebloba.

36. amas garda, sasamarTlo aRniSnavs, rom bulgareTis kanonmdeb-
lobis Tanaxmad, sasjelis moxdis 5 wlis Semdeg, ganmcxadebels SeeZlo 
moeTxova naklebad mkacr reJimze gadayvana (ix. zemoT, punqti 22). ar 
aris aranairi miniSneba imaze, rom man isargebla am SesaZleblobiT.

37. zemoTqmulis gaTvaliswinebiT, sasamarTlo miiCnevs, rom mis wi-
naSe arsebuli mtkicebulebebi ar aris sakmarisi im daskvnisaTvis, rom 
ganmcxadebeli daeqvemdebara araadamianur da Rirsebis Semlaxvel mo-
pyrobas misi patimrobis reJimidan gamomdinare. amdenad, me-3 muxli ar 
darRveula am TvalsazrisiT.

(c) xelborkilebis gamoyeneba

38. xelborkilebis an moZraobis SemzRudveli sxva instrumentebis ga-
moyeneba, Cveulebriv, ar warmoSobs konvenciis me-3 muxlis darRvevas, 
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roca es RonisZieba gamoiyeneba kanonieri dakavebisaTvis da ar axlavs 
gadametebuli Zalis gamoyeneba - vidre es CaiTvleboda gonivrulad au-
cileblad - an es ar xdeba sxvebis Tvalwin. am TvalsazrisiT, magaliTad, 
mniSvnelovania gaviTvaliswinoT safrTxe piris mimalvisa an zianis Tu 
zaralis miyenebisa (ix. Raninen v. Finland, 1997 wlis 16 dekembris gadawyve-
tileba, § 56, Reports of Judgments and Decisions 1997-VIII; Mouisel v. France, # 
67263/01, § 47, ECHR 2002-IX; Hénaf v. France, # 65436/01, § 48, ECHR 2003-XI; 
da Mathew v. the Netherlands, # 24919/03, § 180, ECHR 2005-IX). sasamarTlom 
yovelTvis unda gaiTvaliswinos saqmis gansakuTrebuli garemoebebi (ix.
Avcı and Others v. Turkey, # 70417/01, § 38, 27 ivnisi 2006).

39. ganmcxadeblis ganaCenis simZimis, warsulSi nasamarTleobisa da 
Zaladobrivi warsulis gaTvaliswinebiT, xelborkilebis dadeba SeiZle-
ba gamarTlebuli iyos gansakuTrebuli garemoebebiT, rogoricaa gayvana 
cixis gareT (ix. Garriguenc v. France (dec.), # 21148/02, 15 noemberi 2007, 
da Paradysz v. France, # 17020/05, § 95, 29 oqtomberi 2009). Tumca, CPT-
s angariSi, romelic srulad adasturebs ganmcxadeblis mtkicebebs am 
TvalsazrisiT, aCvenebs, rom mas namdvilad adebdnen xelborkilebs yo-
vel jerze, roca ki gamohyavdaT Tavisi saknidan, yoveldRiuri seirno-
bis drosac ki (ix. zemoT, punqtebi 24 da 25). sasamarTlo yuradRebas 
miapyrobs cixis xelmZRvanelobis mxridan gamoxatul SiSs ganmcxadeblis 
qcevis gamo da aqedan gamomdinare mosalodneli riskis maTeul Sefasebas 
(ix. zemoT punqti 16). misTvis cnobilia, rom cixis xelmZRvanelobam unda 
gamoiCinos sifrTxile, roca saqme aqvT individebTan, romlebic msja-
vrs ixdian Zaladobrivi danaSaulisaTvis, uars amboben, miiRon TavianTi 
patimrobis faqti da, aqedan gamomdinare, arian mtrulad ganwyobilni 
cixis personalisa da sxva Tanamesakneebis mimarT. Tumca, igi SeniSna-
vs, rom xelborkilebis sistematuri gamoyeneba ganmcxadeblis mimarT 
daiwyo cameti wlis winaT, 1997 wlis dekemberSi, da dRemde grZeldeba. 
cixis xelmZRvaneloba ar aRniSnavs raime gansakuTrebul incidents am 
xnis ganmavlobaSi, roca ganmcxadebeli Seecdeboda gaqcevas an sakuTari 
Tavisa Tu sxvebis dazianebas. is momentebi, romlebsac xelmZRvaneloba 
ixsenebs, sasamarTlos azriT, aucileblad ar miuTiTebs, rom arsebobs 
amgvari incidentis warmoSobis riski. igi iziarebs CPT-s Tvalsazriss, 
rom patimrisaTvis xelborkilebis dadebis miRebuli praqtika usafrTxo 
garemoSi ar SeiZleba CaiTvalos gamarTlebulad (ix. zemoT punqti 25).

40. sasamarTlo askvnis, rom ganmcxadeblisaTvis xelborkilebis dade-
ba yovel jerze, roca is gahyavdaT saknidan, iyo dasabuTebas moklebuli 
zoma da, amdenad, SeiZleba CaiTvalos Rirsebis Semlaxvel mopyrobad. 
amrigad, am TvalsazrisiT, dairRva konvenciis me-3 muxli. 

II. konvenciis me-6 muxlis 1-li punqtis savaraudo 
darRveva

41. ganmcxadebeli Cioda, rom mis mimarT samarTalwarmoebis xangr-
Zlivoba iyo aragonivruli. igi eyrdnoboda konvenciis me-6 muxlis 1-l 
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punqts, romelic ikiTxeba Semdegnairad:

„...nebismieri sisxlis samarTlebrivi braldebis safuZvlianobis ga-
morkvevisas yvelas aqvs gonivrul vadaSi saqmis ... ganxilvis ufleba ... 
sasamarTlos mier...“ 

42. mxareebma warmoadgines argumentebi ganxilvis periodis dasawyissa 
da dasasrulTan da mis gonivrulobasTan dakavSirebiT.

43. sasamarTlo miiCnevs, rom es saCivari ar aris aSkarad dausabuTebeli 
konvenciis 35-e muxlis me-3 punqtis (a) qvepunqtis mniSvnelobiT an dauS-
vebeli raime sxva safuZvelze. amdenad, is unda gamocxaddes daSvebulad.

44. sasamarTlo yuradRebas miapyrobs im faqts, rom ganmcxadebeli da-
akaves 1996 wlis 5 agvistos. igi am TariRs miiCnevs ganxilvis periodis 
dasawyisad (ix. Ewing v. the United Kingdom, # 11224/84, Commission’s report of 6 
October 1987, (komisris 1987 wlis 6 oqtombris angariSi), DR 56, p. 71, at pp. 
84-85, § 145). dasasruli  2004 wlis 6 oqtomberia, roca sofiis saapelacio 
sasamarTlos 2004 wlis 31 agvistos gadawyvetileba gaxda saboloo. amde-
nad, ganxilvis periodma Seadgina rva weliwadi da, daaxloebiT, sami Tve. 

45. am periodis gonivruloba unda Sefasdes saqmis garemoebebis Su-
qze da sasamarTlos precendentuli samarTlis sakvanZo kriteriumebis 
gaTvaliswinebiT: saqmis kompleqsuroba, ganmcxadeblis qceva da xeli-
suflebis Sesabamisi organoebis qceva (ix. Yankov and Manchev v. Bulgaria, # 
27207/04 da 15614/05, § 20, 22 oqtomberi 2009).

46. sasamarTlo miiCnevs, rom saqme sakmarisad kompleqsuria, radgan 
masSi CarTulia ramdenime braldebuli, Tanac mniSvnelovani simZimis ra-
mdenime danaSaulisaTvis. Tumca, iyo dagvianebebi, rac miewereba xelisu-
flebis organoebs da rac ar SeiZleba mTlianad aixsnas amiT. jer erTi, 
winaswarma gamoZiebam waiRo, daaxloebiT, orweliwad-naxevari (ix. zemoT 
punqtebi 6-8), meorec, miuxedavad imisa, rom sofiis saqalaqo sasamarT-
lom SeZlo saqme ganexila, daaxloebiT, weliwad-naxevarSi, pirvelma 
samarTalwarmoebam sofiis saapelacio sasamarTloSi gastana TiTqmis sam 
weliwads, nawilobriv imis gamo, rom sasamarTlom ar gamoitana ganaCeni 
bolo mosmenis Semdeg weliwadze meti xnis ganmavlobaSi (ix. punqtebi 9-12).

47. am momentebisa da samarTalwarmoebis saerTo xangrZlivobis gaTva-
liswinebiT, sasamarTlo adgens, rom ganmcxadeblis braldebebi ar ganisa-
zRvra „gonivrul vadaSi“, konvenciis me-6 muxlis 1-li punqtis darRveviT.

III. konvenciis me-13 muxlis savaraudo darRveva

48. ganmcxadebeli Cioda, rom mas ar hqonda samarTlebrivi dacvis 
efeqtiani saSualeba mis mimarT samarTalwarmoebis gadametebul xangr-
ZlivobasTan dakavSirebiT. igi daeyrdno konvenciis me-13 muxls, rome-
lic ikiTxeba Semdegnairad:

„yvelas, visac daerRva am konvenciiT gaTvaliswinebuli uflebebi da Ta-
visuflebebi, unda hqondes samarTlebrivi dacvis efeqtiani saSualeba 
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erovnuli xelisuflebebisagan, Tundac es darRveva Caidinos pirma, rome-
lic samsaxurebriv uflebamosilebas axorcielebda“.

49. sasamarTlo miiCnevs, rom es saCivari ar aris aSkarad dausabuTe-
beli konvenciis 35-e muxlis me-3 punqtis (a) qvepunqtis mniSvnelobiT 
an dauSvebeli romelime sxva safuZvelze. amdenad, is unda CaiTvalos 
dasaSvebad.

50. me-13 muxli garantirebuls xdis samarTlebrivi dacvis efeqtian 
saSualebas sadavo saCivarTan mimarTebiT, romelic Seexeboda me-6 muxlis 
1-li punqtis moTxovnebis darRvevas, ganexilaT saqme gonivrul vadeb-
Si (ix. Kudła v. Poland [GC], # 30210/96, §§ 146 57, ECHR 2000-XI). samarTliani 
dacvis saSualeba efeqtiania, Tu is Tavidan icilebs savaraudo darRve-
vas an mis gagrZelebas, an uzrunvelyofs nebismieri darRvevis saTanado 
gamosworebas, Tu is ukve moxda (ibid. § 158, da Mifsud v. France (dec.) [GC], # 
57220/00, ECHR 2002-VIII).

51. 2003 wlamde bulgareTis kanonmdebloba ar iTvaliswinebda 
samarTlebrivi dacvis iseT saSualebebs, romlebic SesaZleblobas mis-
cemda sisxlis samarTlwarmoebaSi braldebul pirebs, daeCqarebinaT maT 
mimarT braldebis gansazRvra. 2003 wlis ivnisSi Seitanes cvlileba, ra-
mac  SesaZlebloba misca braldebuls, moeTxova misi saqmis sasamarTlos 
winaSe wardgena, Tu misi winaswari gamoZieba ar iqneboda dasrulebu-
li garkveul droSi (ix: zemoxsenebuli Yankov and Manchev-is saqme, § 32, 
Semdgomi miniSnebebiT). Tumca, es SeiZleba ar Sexeboda ganmcxadebels, 
radgan im droisaTvis misi saqme ukve eloda ganxilvas saapelacio sa-
samarTloSi. rac Seexeba sakompensacio saSualebebs, sasamarTlos azriT, 
misTvis dadgenili ar aris, arsebobs Tu ara bulgareTis kanonmdeblo-
baSi imis SesaZlebloba, rom pirma miiRos zaralis kompensacia an sxva 
tipis kompensacia mis mimarT sisxlis samarTalwarmoebis gadaWarbebuli 
xangrZlivobis gamo. 

52. amdenad, dairRva konvenciis me-13 muxli.

IV. konvenciis 41-e muxlis gamoyeneba

53. konvenciis 41-e muxli iTvaliswinebs:

„Tu sasamarTlo daadgens, rom dairRva konvencia da misi oqmebi, xolo 
Sesabamisi maRali xelSemkvreli mxaris Sidasaxelmwifoebrivi samarTa-
li darRvevis mxolod nawilobrivi gamosworebis SesaZleblobas iZleva, 
saWiroebis SemTxvevaSi, sasamarTlo dazaralebul mxares samarTlian dak-
mayofilebas miakuTvnebs.”

A. ziani

54. aramaterialuri zianis asanazRaureblad, ganmcxadebeli iTxovda 
2,000,000 evros. is agreTve iTxovda 60,000 evros materialuri zianis asa-
nazRaureblad, rac moicavda sami dakarguli manqanis Rirebulebas, xe-
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lisuflebebma rom CamoarTves mis winaaRmdeg mimarTul sisxlis samarTa-
lwarmoebasTan dakavSirebiT. dabolos, man mosTxova sasamarTlos, ebrZa-
nebina bulgareTis saxelmwifosaTvis, Seewyvita misi „ukanono patimroba“.

55. mTavrobam es moTxovnebi Seafasa rogorc gadaWarbebuli da 
usafuZvlo.

56. sasamarTlo iTvaliswinebs, rom winamdebare saqmeSi samarTliani 
dakmayofilebis  miniWeba SeiZleba daefuZnos mxolod konvenciis me-3, 
me-6, §1, da me-13 muxlebis darRvevas. is ar miiCnevs, rom sakmarisi mize-
zobrivi kavSiria am darRvevebsa da ganmcxadeblis mier gancdil mate-
rialur zians Soris. arc aucileblad an saTanadod Tvlis mniSvnelo-
vani anazRaurebis miniWebas mis mier moTxovnili raodenobis Sesabami-
sad (Assanidze v. Georgia [GC] saqmisagan gansxvavebiT, # 71503/01, §§ 202-03, 
ECHR 2004-II). meore mxriv, sasamarTlo miiCnevs, rom ganmcxadebelma unda 
miiRos anazRaureba moraluri zianisaTvis, rac mohyva zemoaRniSnuli 
debulebebiT garantirebul uflebaTa darRvevas. imsjela ra samarT-
lianobis principze dayrdnobiT, rogorc amas moiTxovs 41-e muxli, sa-
samarTlo ganmcxadebels akuTvnebs 7,000 evros, plus nebismieri gada-
saxadi, romliTac SeiZleba daibegros es Tanxa.

B. xarjebi da danaxarjebi

57. ganmcxadebeli iTxovda 3,000 bulgaruli levis (BGN) anazRaure-
bas, risi gadaxdac mouxda mis winaaRmdeg gamarTul sisxlis samarTa-
lwarmoebasTan dakavSirebiT, da im Tanxis anazRaurebas, romelic ga-
daixada TargmanebSi sasamarTlo saqmiswarmoebisaTvis. man warmoadgina 
Targmnis qviTrebi 65 BGN-s odenobiT (33,23 evros eqvivalenti).

58. mTavrobam es moTxovna miiCnia gadametebulad da ar CaTvala gam-
yarebulad Sesabamisi dokumentebiT.

59. sasamarTlos precedentuli samarTlis Tanaxmad, 41-e muxlis 
safuZvelze, xarjebi da danaxarjebi ar anazRaurdeba, Tu ar dadginda, 
rom isini gaRebulia realurad da aucileblobidan gamomdinare da Tavi-
si moculobiT gonivrulad. garda amisa, sasamarTlos xarjebi anazRaur-
deba mxolod im SemTxvevaSi, Tu isini ukavSirdeba aRmoCenil darRvevas 
(ix.Šilih v. Slovenia [GC], # 71463/01, § 226, 9 aprili 2009). ramdenadac mo-
Txovnili sasamarTlos xarjebi ukavSirdeba ganmcxadeblis dacvas mis 
mimarT wardgenil sisxlis samarTlebriv braldebaTa winaaRmdeg adgi-
lobriv doneze ganxorcielebuli samarTalwarmoebisas, isini ar SeiZle-
ba CaiTvalos aucileblobidan gamomdinare xarjebad, romlebic gaRebu-
lia winamdebare saqmeSi darRvevebis aRmosaCenad (ix.Nikolova v. Bulgaria [GC], 
# 31195/96, § 79, ECHR 1999-II). meore mxriv, mis xelT arsebuli dokumen-
tebisa da zemoT moyvanili kriteriumebis gaTvaliswinebiT, sasamarTlo 
miiCnevs, rom Targmnis xarjebi (33,23 evro) mTlianad unda anazRaurdes.

C. sauravi

60. sasamarTlo Sesaferisad miiCnevs, rom sauravi ganisazRvros evro-
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pis centraluri bankis mier dadgenili minimaluri nixriT, rasac unda 
daematos Tanxis sami procenti.

xsenebuli mizezebidan gamomdinare, sasamarTlo 
erTxmad
1. acxadebs ganacxadis darCenil nawils dasaSvebad;

2. adgens, rom konvenciis me-3 muxli ar darRveula ganmcxadeblis patimro-
bis fizikur pirobebTan mimarTebiT;

3. adgens, rom konvenciis me-3 muxli ar darRveula ganmcxadeblis patimro-
bis reJimTan mimarTebiT;

4. adgens, rom dairRva konvenciis me-3 muxli - ganmcxadeblisTvis xelborki-
lebis dadebis TvalsazrisiT - yovel jerze, roca is gamohyavdaT saknidan;

5. adgens, rom dairRva konvenciis me-6 muxlis me-3 punqtis 1-li qvepun-
qti, ganmcxadeblis winaaRmdeg sisxlis samarTalwarmoebis xangrZlivobis 
TvalsazrisiT;

6. adgens, rom dairRva konvenciis me-13 muxli;

7. adgens:

(a) mopasuxe saxelmwifom, konvenciis 44-e muxlis me-2 punqtis Sesaba-
misad, gadawyvetilebis ZalaSi Sesvlidan 3 TveSi, ganmcxadebels 
unda gadauxados Semdegi Tanxebi bulgarul levSi, gadaxdis dRes 
arsebuli oficialuri kursiT:

(i) aramaterialuri zianisaTvis 7,000 evro (Svidi aTasi evro), plus 
nebismieri gadasaxadi, romliTac SeiZleba daibegros es Tanxa;

(ii) 33,23 evro (ocdacameti evro da ocdasami centi), plus nebismie-
ri gadasaxadi, romliTac SeiZleba daibegros es Tanxa;

(b) zemoxsenebuli samTviani vadis gasvlis Semdeg, gadaxdis dRemde, 
aRniSnul Tanxas daemateba sauravi im moculobiT, rac utoldeba 
evropuli bankis sesxisaTvis gankuTvnil minimalur procents, ro-
melsac unda daematos samprocentiani ganakveTi.

8. uaryofs ganmcxadeblis moTxovnis danarCen nawils samarTlian dakmayo-
filebasTan dakavSirebiT.

 Sesrulebulia inglisur enaze da gacxadebulia werilobiT 2011 wlis 20 
ianvars, sasamarTlos reglamentis 77-e muxlis me-2 da me-3 punqtebis Se-
sabamisad.

klaudia vesterdiki  pier lorenceni 
registratori  prezidenti
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valeri samoilovi ruseTis 
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Case of Valeriy Samoylov V. Russia
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pirveli seqcia

valeri samoilovi ruseTis winaaRmdeg

(ganacxadi # 57541/09)

gadawyvetileba

strasburgi

2012 wlis 24 ianvari

saboloo versia

24/04/2012

gadawyvetileba saboloo gaxda konvenciis 44-e muxlis me-2 punqtis  
Sesabamisad. is SeiZleba daeqvemdebaros redaqciul gadasinjvas
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saqmeze valeri samoilovi ruseTis winaaRmdeg,

adamianis uflebaTa evropuli sasamarTlos (pirveli seqcia) palatam
Semdegi SemadgenlobiT: 
piir lorenzeni, Tavmjdomare,
anatoli kovleri,
elizabet steineri,
miriana lazarova traikovska, 
julia lafranke,
linos-aleqsandre sicilianosi,
erik mose, mosamarTleebi,
da soren nilseni, seqciis registratori, 

moiTaTbira daxurul kars miRma 2012 wlis 4 ianvars da amave dRes 
gamoitana Semdegi gadawyvetileba:
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procedura

1. saqmes safuZvlad daedo ganacxadi #57541/09, romelic adamianis 
uflebaTa da ZiriTad TavisuflebaTa dacvis evropuli konvenciis (Se-
mdgomSi `konvencia~) 34-e muxlis safuZvelze, ruseTis winaaRmdeg warad-
gina ruseTis  moqalaqem, b-nma valeri nikolaeviC samoilovma (SemdgomSi 
“ganmcxadebeli”) 2009 wlis 30 seqtembers. 

2. ganmcxadeblis warmomadgenlebi iyvnen q-ni o. mixailova da q-ni a. 
polozova, romlebic moskovSi eweodnen saadvokato saqmianobas. ruse-
Tis mTavroba (SemdgomSi `mTavroba~) warmodgenili iyo adamianis ufle-
baTa evropul sasamarTloSi saxelmwifo warmomadgenlis _ b-ni iuri zai-
cevis mier.

3. 2010 wlis 22 aprils pirveli seqciis Tavmjdomarem gadawyvita, wi-
namdebare ganacxadisTvis prioriteti mieniWebina da amis Sesaxeb mTavro-
bas Seatyobina. aseve gadawyda, rom ganacxadis arsebiTi mxare da dasaSve-
bobis sakiTxi erTdroulad ganexilaT, muxli 29, §1).

4. 2010 wlis 17 ivniss palatis Tavmjdomarem, romelsac winamdebare 
saqme daewera, gadawyvita sasamarTlos reglamentis 39-e muxlis Tanax-
mad, ar daewesebina mopasuxe saxelmwifosTvis droebiTi RonisZieba, ro-
melic ganmcxadebelma moiTxova (patimrobidan gaTavisufleba).

faqtebi 

I. saqmis garemoebebi

5. ganmcxadebeli daibada 1958 wels. is moTavsebulia dauzustebel 
sapatimro dawesebulebaSi.

A. sisxlis samarTalwarmoeba ganmcxadeblis mimarT 

6. ganmcxadebeli iyo moskovis raionuli prokurori, is pensiaSi 2006 
wels gavida.

7. xelisuflebis warmomadgenlebma ramdenime piris mimarT daiwyes 
sisxlis samarTlebrivi devna didi odenobiT risi, miTvisebisa da sam-
saxurebrivi mdgomareobis borotad gamoyenebis eWvis safuZvelze, rac 
Caidina organizebulma danaSaulebrivma jgufma saxelmwifo Tanamdebo-
bis pirTa SemadgenlobiT (ix. aseve qvemoT §17). ganmcxadebeli mowmis 
saxiT daikiTxa 2007 wlis seqtemberSi.

8. xelisuflebis warmomadgenlebis gancxadebiT (ix. qvemoT §25), 2007 
wlidan moyolebuli, ganmcxadebeli dakiTxvis Sesaxeb gagzavnil uwyebas 
ar emorCileboda da ar cxovrobda registrirebul misamarTze.
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9. 2008 wlis 14 marts gamomZiebelma G.-m gamoitana dadgenileba, 
romlis safuZvelzec, ganmcxadebels zemoxsenebuli sisxlis samarTlis 
procesSi braldebulis statusi mieniWa. imave dRes gamomZiebelma miiRo 
dadgenileba, romliTac ganmcxadebels aekrZala Tavisi sacxovrebeli 
qalaqis datoveba da daekisra saTanado qcevis valdebuleba (ix. aseve 
qvemoT, §59). aRniSnuli dadgenilebis mixedviT:

“[ganmcxadebeli] daregistrirebulia Semdeg misamarTze...… sagamoZiebo 
organoebis mcdelobis miuxedavad, ver moxerxda misi faqtobrivi adgil-
samyofelis dadgena. arsebobs safuZvliani eWvi, rom is cdilobs, Tavi 
aaridos marTlmsajulebas. Sesabamisad, gamomaqvs dadgenileba sacxovre-
beli qalaqidan gasvlis akrZalvisa da saTanado qcevis moTxovnis Sesaxeb”.

ganmcxadeblis mtkicebiT, im droisTvis arc is da arc misi advokati ar 
iyvnen informirebuli aRniSnul dadgenilebasTan dakavSirebiT.

10. imave dRes, gamomZieblis moTxovniT, ganmcxadeblis saxeli Seita-
nes saxelmwifo ZebnilTa siaSi. brZaneba aRsrulda 2008 wlis 1 aprils.

11. ganmcxadeblis mtkicebiT, aRniSnuli drois manZilze is ar imyo-
feboda mimalvaSi, gadioda mkurnalobis kurss saavadmyofoSi da monawi-
leobda sazogadoebriv RonisZiebebSi, magaliTad, 2008 wlis 14 marts 
eswreboda prokuraturis samsaxuris 75-e iubiles, sadac mas moskovis 
prokurorma Rirsebis sertifikati gadasca.

12. 2008 wlis 17 marts ganmcxadebeli Sexvda gamomZiebel G.-s, vinc 
mas gadasca uwyeba, romlis mixedviTac is, dakiTxvis mizniT, unda gamo-
cxadebuliyo 2008 wlis 24 marts. aRniSnul dRes ganmcxadebeli #52-e 
saavadmyofoSi moaTavses. imave dRes gamomZiebelma K.-m dakiTxa ganmcxa-
deblis vaJiSvili, romelmac ganacxada, rom ganmcxadebeli moaTavses sa-
avadmyofoSi, romlis misamarTic man ar icoda.

13. 2008 wlis 8 apirls ganmcxadebeli gadaiyvanes samxedro hospitalSi.
14. gamomZiebli K.-s moTxovnis safuZvelze, qalaqis saavadmyofom mas 

acnoba, rom ganmcxadebeli 2008 wlis 24 martidan 7 aprilamde moTavse-
buli iyo saavadmyofoSi. Semdegi moTxovnis safuZvelze, 2008 wlis 23 
aprils samxedro hospitalma  gamomZiebels acnoba, rom ganmcxadebeli 
aRniSnuli hospitlis pacienti iyo 2008 wlis 8 aprilidan. mkurnalobis 
kursi unda dasrulebuliyo 2008 wlis 30 aprils. 

15. gamomZiebeli G.-s uwyebebTan dakavSirebiT, romliTac ganmcxade-
bels moeTxoveboda gamocxadeba 2008 wlis 24 aprils, dakiTxvis mizniT, 
misma advokatma ganacxada, rom ganmcxadebeli stacionarul mkurnalo-
bas gadioda samxedro hospitalSi. advokatma moiTxova im brZanebis gau-
qmeba, romlis safuZvelzec ganmcxadeblis saxeli Seitanes saxelmwifo 
ZebnilTa siaSi. 

16. imave dRes, anu 2008 wlis 24 aprils, dakavebis uflebamosilebis 
mqone Tanamdebobis pirebma ganmcxadebeli dRis 4 saaTze hospitlidan 
sagamoZiebo departamentSi waiyvanes. dakavebis Sesaxeb oqmi Semdegi Si-
naarsisa iyo:
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“dakaveba ganxorcielda sisxlis samarTlis saproceso kodeqsis 91-e 
muxlis pirveli da meore punqtebis Tanaxmad, radgan TviTmxilevleb-
ma aRniSnes, rom [ganmcxadebeli] iyo samarTaldamrRvevi, is cdilobda 
marTlmsajulebisTvis Tavis aridebas da misi saxeli Setanili iyo saxel-
mwifo ZebnilTa siaSi. Tavisuflebis SemTxvevaSi, [ganmcxadebeli] gaagr-
Zelebda marTlmsajulebisTvis Tavis aridebas iseve, rogorc Tavis da-
naSaulebriv qmedebebs, daemuqreboda sisxlis samarTlis procesis sxva 
monawileebs, gaanadgurebda mtkicebulebebs da sxvagvarad SeuSlida xels 
samarTalwarmoebas”.

ganmcxadebelma oqmze werilobiTi komentari gaakeTa, sadac aRniSna, rom 
TviTmxilvelebs is ar amoucniaT; rom igi cxovrobda moskovSi, Tavis bi-
naSi, da ar ucdia marTlmsajulebisTvis Tavis arideba. ganmcxadebels ga-
dasces gamomZieblis dadgenileba, sadac CamoTvlili iyo mis winaaRmdeg 
braldebebi. aRniSnulis Semdeg ganmcxadebeli, wayenebul braldebebTan 
dakavSirebiT, advokatis TandaswrebiT SuaRamemde dakiTxvaze imyofebo-
da. ganmcxadebelma detaluri informacia warmoadgina mis mimarT bral-
debebsa da sxva Sesabamis sakiTxebze. man aseve ganacxada, rom is aiZules, 
daetovebina samxedro hospitali, ganmcxadebeli iTxovda hospitalSi da-
brunebas an samedicino momsaxurebiT uzrunvelyofas.

17. ganmcxadebels bralad edeboda organizebuli danaSaulebrivi 
jgufis wevroba, romelSic, sxvaTa Soris, monawileobdnen raionuli 
prokurori, gamomZiebeli da ramdenime maRalCinosani. sagamoZiebo orga-
nos gancxadebiT, aRniSnul jgufs Camoyalibebuli hqonda struqtura, is 
Sedgeboda stabiluri wevrebisgan, romelTac danaSaulebriv qmedebebSi 
ganawilebuli hqondaT rolebi, jgufs dadgenili hqonda disciplinis 
wesebi, gegmebi, romlebic moicavda aseve sxva pirTa monawileobas, maT 
Soris, samarTaldamcveli struqturebis TanamSromlebisac. sagamoZie-
bo organos gancxadebiT, 2007 wlis dasawyisSi daiwyo fiqtiuri sisxlis 
samarTalwarmoeba, ramdenime kerZo kompaniis SenobebSi Catarda Cxreka, 
qonebis CamorTmeva, aseve, aramiznobrivad iqna gamoyenebuli qoneba. gan-
mcxadebels brali wauyenes sisxlis samarTlis kodeqsis 159-e muxlis 
me-4 punqtis safuZvelze (organizebuli danaSaulebrivi jgufis mier Ca-
denili an didi odenobiT miTviseba), aseve 286-e muxlis me-3 punqtisa da 
33-e muxlis me-4 punqtis erTobliobis safuZvelze (uflebamosilebis 
borotad gamoyenebis waqezeba, ramac seriozuli ziani gamoiwvia) da 210-e 
muxlis me-2 punqtis safuZvelze (danaSaulebrivi jgufis wevroba).

18. gamomZiebeli moiTxovda ganmcxadeblis uwyvet patimrobas, rad-
gan is 2007 wlis ianvridan iyo organizebuli danaSaulebrivi jgufis 
wevri, romelmac sajaro mosamsaxureebis daxmarebiT, sxvadasxva TaRli-
Toba Caidina. gamomZiebelma aseve yuradReba miapyro Semdeg faqts: gan-
mcxadebelma daarRvia aRkveTis RonisZieba, rom is iyo prokurori, aseve 
imas, rom mas mWidro korufciuli kavSirebi hqonda prokuraturisa an 
samarTaldamcvel organoTa sistemebTan. aRniSnuls gamomZiebeli gan-
mcxadeblis satelefono saubrebis mosmenis Sedegad gakeTebuli Canawe-
rebis safuZvelze amtkicebda. 
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19. 2008 wlis 25 aprils moskovis zamoskvoreckis raionuli sasamarT-
loSi gamarTul mosmenaze sasamarTlom daadastura ganmcxadeblis pati-
mrobis kanoniereba da misi vada gaagrZela Semdegi pirobebis Tanaxmad:

“viTvaliswinebT ra wayenebuli braldebebis simZimes, Cadenili samarTal-
darRvevebis sazogadoebriv saSiSroebas, saqmis faqtobriv garemoebebsa 
da imas rom, ganmcxadeblis saxeli Setanili iyo ZebnilTa siaSi, gvaqvs 
sakmarisi mizezi, raTa vifiqroT, rom Tavisuflebis SemTxvevaSi is Tavs 
aaridebs marTlmsajulebas, zegavlenas moaxdens mowmeebze an sxva bral-
debulebze an sxvagvarad SeuSlis xels samarTalwarmoebas. sasamarTlo 
iziarebs, rom gamomZieblebma pirvelad 2008 wlis 23 aprils Seityves gan-
mcxadeblis samedicino dawesebulebaSi moTavsebis Sesaxeb, #52-e hospi-
talSi mis gadayvanaze ki sagamoZiebo organo informirebuli iqna mxolod 
ganmcxadeblis hispitlidan gamoweris Semdeg. im dros, rodesac sagamo-
Ziebo organom dadgenileba miiRo ganmcxadeblis adgilsamyofelis dad-
genis Taobaze, aRniSnuli informacia cnobili ar iyo”.

20. ganmcxadebelma gaasaCivra yovelive zemoaRniSnuli. misi gancxa-
debiT, pirveli instanciis sasamarTlos ar ganuxilavs raime mtkicebu-
leba, romelic daadasturebda, rom is apirebda marTlmsajulebisTvis 
Tavis aridebas. ganmcxadeblis mtkicebiT, mas moskovSi hqonda mudmivi 
sacxovrebeli, Sesabamisi organo misi adgilsamyofelis Sesaxeb informa-
cias flobda, radgan misi mobiluri telefoni ismineboda. ar arsebobda 
misi saxelis ZebnilTa siaSi Setanis mizezi, radgan 2008 wlis 17 marts 
is dakiTxa gamomZiebelma. nebismier SemTxvevaSi, 2008 wlis 14 martamde 
ganmcxadebels sisxlis samarTlis saqmeSi mowmis satatusi hqonda da, 
Sesabamisad, ar iyo valdebuli, sagamoZiebo organosTvis Tavisi adgil-
samyofelis Sesaxeb ecnobebina.

21. 2008 wlis 15 maiss moskovis saqalaqo sasamarTlom ZalaSi datova 
patimrobis gadawyvetileba.    

22. 2008 wlis 30 maiss ganmcxadebels ufleba mieca, gascnoboda 
sisxlis samarTlis saqmis masalebs.

23. 2008 wlis 19 ivniss raionul sasamarTloSi Catarda sxdoma. ga-
momZieblis mtkicebiT, ganmcxadebeli patimrobaSi unda darCeniliyo ki-
dev erT TviT. aRniSnuli dro saWiro iyo, raTa braldebulebi da maTi 
advokatebi gascnobodnen saqmis masalebs da sisxlis samarTlis saqmis 
ganmxilveli sasamarTlosTvis gadacemamde momzadebuliyo sabralde-
bo daskvna. gamomZieblis gancxadebiT, braldebis simZimisa da sisxlis 
samarTlis saqmis garemoebaTa gaTvaliswinebiT, patimrobis safuZvlebi 
kvlav arsebobda. raionulma sasamarTlom _ imis gaTvaliswinebiT, rom 
sagamoZiebo organos meti dro sWirdeboda gamoZiebis dasrulebisTvis _ 
ganmcxadebels patimroba gaugrZela 2008 wlis 13 agvistomde. sasamarT-
lom aseve miuTiTa braldebis simZimesa da im faqtze, rom ganmcxadeblis 
saxeli ZebnilTa siaSi iyo.

24. imave safuZvlebiT, 2008 wlis 11 agvistos raionulma sasamarTlom 
patimroba gaagrZela 2009 wlis 13 ianvramde. 2008 wlis 30 dekembers ki 
ganmcxadeblis patimrobis vada gagrZelda 2009 wlis 24 aprilamde.
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25. 2009 wlis 11 marts saqalaqo sasamarTlom, moiSvelia ra sisxlis 
samarTlis saproceso kodeqsis 109-e muxlis me-7 punqti (ix qvemoT §57), 
ganmcxadeblis patimroba gaagrZela 2009 wlis 13 maisamde. sasamarTlom 
daadgina:

@[ganmcxadebels] wayenebuli hqonda braldeba seriozuli danaSaulebis 
CadenaSi.…winamdebare saqme gansakuTrebiT rTulia da moiTxova bevri 
sagamoZiebo moqmedeba, komerciul saqmianobasTan dakavSirebuli didi 
raodenobiT  dokumentebis Sefaseba. saqmis masalebi Sedgeba 190 tomis-
gan. brali waeyena 15 adamians. winamdebare saqmis gansakuTrebuli xasiaTi 
aSkaraaa. [ganmcxadebels] brali wauyenes sami danaSaulis CadenaSi. is saq-
mes 2008 wlis 30 maisidan ecnoboda, sagamoZiebo moqmedebebi gaumarTle-
blad ar gadadebula, ganmcxadebels droulad mieca saqmis masalebis ga-
cnobis SesaZlebloba. Sesabamisi ganrigis mixedviT, braldebulebi saqmes 
ecnobian yoveldRiurad, garda SabaT-kvirisa da oficialuri dasvenebis 
dReebisa.

sagamoZiebo organos versiiT, danaSaulebi Caidina organizebulma danaSau-
lebrivma jgufma. patimrobis gagrZelebis safuZvlebi ki kvlav arsebobda.

2007 wlis seqtemberSi [ganmcxadebeli] mowmis saxiT daikiTxa. 2007 wlis 
oqtombridan moyolebuli sagamoZiebo organo uwyebebs ugzavnida gan-
mcxadebels, rac dadasturebulia [ganmcxadeblis] meuRlis mier, Tavad 
uwyebebisa da sxva angariSebis safuZvelze. [ganmcxadebli] ar gamocxade-
bula dakiTxvaze, ar imyofeboda registrirebul misamarTze, misi adgil-
samyofeli ver dadginda. aRniSnuli mizezebis gamo 2008 wlis 14 marts 
misi saxeli Seitanes ZebnilTa siaSi.

zemoaRniSnuli mizezebi sakmarisia daskvnisaTvis, rom ganmcxadeblis pa-
timrobidan gaTavisuflebis SemTxvevaSi, is Tavs aaridebs marTlmsaju-
lebas. metic, aucilebelia saqmis masalebis gacnobis dasruleba. ganmcxa-
debelma SesaZloa gaagrZelos Tavisi danaSaulebrivi qmedebebi. alterna-
tiuli aRkveTis RonisZiebaTa gamoyeneba ki sakmarisi ar iqneba”.

26. 2009 wlis 14 aprils ruseTis uzenaesma sasamarTlom ZalaSi da-
tova 2009 wlis 11 martis gadawyvetileba winaswari patimrobis Sesaxeb.

27. 2009 wlis 20 aprils saqalaqo sasamarTlom gaagrZela 5 bralde-
bulis - maT Soris,  ganmcxadeblis - patimroba 2009 wlis 13 agvistom-
de, sasamarTlom miuTiTa sisxlis samarTlis saproceso kodeqsis 109-
e muxlze, axsena saqmis sirTule, rom danaSaulebi xdeboda didi xnis 
ganmavlobaSi, da rom zogierT braldebuls esaWiroeboda dro saqmis 
masalebis gacnobis dasasruleblad. sasamarTlom uari ganacxada giraos 
gamoyenebaze, maT Soris, janmrTelobis mdgomareobis gaTvaliswinebiT.

28. ganmcxadebelma gaasaCivra zemoaRniSnuli. misi mtkicebiT, patimro-
ba ar SeiZleboda gagrZelebuliyo sisxlis samarTlis saproceso kodeqsis 
109-e muxlis me-2 punqtiT dadgenil 12 Tveze metxans. 2009 wlis 1 ivniss 
uzenaesma sasamarTlom ar gaiTvaliswina aRniSnuli argumentebi da ZalaSi 
datova 2009 wlis 20 aprilis gadawyvetileba patimrobis Sesaxeb.

29. 2009 wlis 23 ivliss sisxlis samarTlis saqme gadaeca saqalaqo 
sasamarTlos. sasamarTlo procesi daiwyo 2009 wlis 5 agvistos. am dRes 
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sasamarTlom ar daakmayofila ganmcxadeblebis gancxadebebi gaTavisu-
flebasTan dakavSirebiT da aRkveTis RonisZieba ucvleli datova. sa-
samarTlom miuTiTa braldebebis simZimeze _ arsebobda riski, rom bral-
debulebi Tavs aaridebdnen marTlmsajulebas; ramdenime maTgani _ maT 
Soris, ganmcxadebelic _ sajaro moxelis poziciis gamoyenebiT, zegavle-
nas moaxdenda dazaralebulebsa da mowmeebze. sisxlis samarTlis sapro-
ceso kodeqsis 255-e muxlze miTiTebiT, sasamarTlom daadgina:

“braldebebis simZimisa da raodenobis gaTvaliswinebiT, winamdebare saqme 
aRZravs sazogadoebriv interess, rac udanaSaulobis prezumfciis miuxe-
davad, moiTxovs [braldebulebis] Tavisuflebis SezRudvas da ar iZleva 
naklebad mkacri aRkveTis RonisZiebis gamoyenebis SesaZleblobas.”

30. ganmcxadebelma gaasaCivra zemoaRniSnuli. misi mtkicebiT, sasamarT-
lo ar eyrdnoboda arc erT sarwmuno faqts, romlis safuZvelzec Sesa-
Zlebeli iqneboda zemoxsenebuli riskebis arsebobis dadastureba, da misi 
patimroba 2009 wlis 14 aprilis Semdeg iyo ukanono. 2009 wlis 30 seqtem-
bers uzenaesma sasamarTlom ZalaSi datova sasamarTlos gadawyvetileba.

31. 2010 wlis 13 ianvars saqalaqo sasamarTlom gaagrZela ganmcxa-
deblisa da sxva braldebulebis winaswari patimrobis vada. patimrobis 
Sesaxeb gadawyvetilebaSi vkiTxulobT:

“braldebulTa raodenobis, braldebebis simZimisa da simravlis gaTva-
liswinebiT, winamdebare saqme gansakuTrebuli xasiaTisaa (saqmis mocu-
lobisa da sirTulidan gamomdinare) ... braldebulTa patimrobis vadis 
gagrZeleba aucilebelia, raTa dasruldes procesi, acilebuli iqnas 
marTlmsajulebisTvis Tavis arideba, iseve rogorc zegavlena dazarale-
bulebsa da mowmeebze. aRniSnulis riski realuria, Tu gaviTvaliswinebT 
zogierTi braldebulis samarTaldamcvel struqturebSi muSaobis pro-
fesiul gamocdilebas.

samarTalwarmoebis ufro adreul etapebze dasaxelebuli mizezebi, ro-
melTa gaTvaliswinebiTac aucilebeli iyo braldebulTa winaswari pati-
mrobis gagrZeleba, rCeba ucvleli; dacvis mxares ar dausaxelebia raime 
axali garemoeba. 

braldebaTa simZimisa da raodenobis gaTvaliswinebiT, winamdebare saqme 
aRZravs sazogadoebriv interess, rac udanaSaulobis prezumfciis miuxe-
davad, moiTxovs [braldebulebis] Tavisuflebis SezRudvas da ar iZleva 
naklebad mkacri aRkveTis RonisZiebis gamoyenebis SesaZleblobas.”

32. Cans, ganmcxadebels sasjeli 2010 wlis 9 ivniss Seufardes.

B. samedicino momsaxureba

1. ganmcxadeblis samedicino momsaxureba dakavebasa da patimrobamde

33. 2006 wlis TebervalSi, 2007 wlis martSi, ivlissa da seqtemberSi 
da 2008 wlis martSi ganmcxadebeli, seriozulobis xarisxiT gansxvave-
bul mdgomareobaTa gamo, moTavsebuli iyo sxvadasxva samoqalaqo sa-
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avadmyofoSi da, aseve, samxedro hospitalSi. 2008 wlis 24 martidan 7 
aprilamde ganmcxadebeli iwva qalaqis saavadmyofoSi Semdegi diagnoziT: 
kvinkes SeSupeba, qronikuli ganmeorebadi WinWris cieba, rigi medikamen-
tebis mimarT autanloba, eroziuli bulbiti, araatrofiuli gastriti, 
qronikuli gastro-duodeniti da hepatitis simptomebi.

34. 2008 wlis 7 an 8 aprils ganmcxadebeli moTavsebuli iqna samxedro 
hospitlis nevrologiis ganyofilebaSi Semdegi diagnoziT: qronikuli 
hiperintensiuri encefalopaTia, asTeniuri sindromi, gulis koronaru-
li daavadeba, gamomfitavi angina (peqtorisi), maRali wneva, Tirkmlis 
ganuviTarebloba, saylapavi milis Tiaqari da bronqiti. ganmcxadeblis 
samedicino istoriis mixedviT: 

“pacienti uCivis Tavistkivils, Tavbrusxvevas, gadaRlilobas, uZilobasa 
da periodul tkivils gulmkerdis areSi.

anamnezi: ramdenime wlis ganmavlobaSi pacientis diagnozia: hiperinten-
siuri encefalopaTia, xerxemlis osteoqondrozi ... stacionaris gare _ 
iseve rogorc stacionarulma _ mkurnalobam dadebiTi Sedegi gamoiRo. 
bolos Catarebuli Semowmebis Sedegad, gamovlinda ufro Zlieri tkivi-
lis sindromi.

gamokvlevisa da testebis realuri monacemebi: pacientis zogadi mdgoma-
reoba damakmayofilebelia ... sisxlis saerTo analizi da Sardis analizi 
normaluria, sisxlis bioqimiuri analizi normaluria, B da C hepatitis 
testebi uaryofiTia, eleqtrokardiogramam gamoavlina SidaparkuWovani 
gamtarobis obstruqcia da marcxenaparkuWovani hipertrofia.

mkurnaloba: reJimi, dieta, medikamentebi, vitaminebi ... pacienti saavadm-
yofodan gaweres damakmayofilebel mdgomareobaSi, rekomendaciebi moi-
cavs nevropaTologisa da Terapevtis meTvalyureobas, arteriuli wnevis 
kontrols, #10 dietas, medikamentebis miRebas - enalaprili (TiTo abi 
diliT), predurtali (TiTo abi dReSi orjer) da aspikori (TiTo abi re-
gularulad), ar SeiZleba datvirTva, romelic zegavlenas moaxdens xer-
xemalze, ar SeiZleba siciveSi yofna, eZleva masaJisa da varjiSis Terapiis 
rekomendacia”.

35. gamomZieblis moTxovnis pasuxad (ix. zemoT §14), saavadmyofom ga-
momZiebels acnoba, rom ganmcxadeblis mkurnalobis kursi, savaraudod, 
2008 wlis 30 aprils dasruldeboda.

2.  ganmcxadeblis samedicino momsaxureba dakavebis Semdeg da patim-
robisas

(a) samedicino momsaxureba dakavebis Semdeg

36. 2008 wlis 24 aprils dakavebaze uflebamosili pirebi mividnen sa-
mxedro hospitalSi da, daaxloebiT, 16:00 saaTze ganmcxadebeli sagamo-
Ziebo departamentSi miiyvanes. ganmcxadebelma dakavebis oqmSi Semdegi 
Canaweri gaakeTa:

valeri samoilovi ruseTis winaaRmdeg



258

“Cemi mdgomareoba ar maZlevs dakiTxvis gagrZelebis SesaZleblobas, radgan 
mawuxebs Zlieri tkivili gulmkerdis areSi da maRali arteriuli wneva”.

37. amis Semdeg ganmcxadebeli dakiTxes mis mimarT braldebebTan daka-
vSirebiT. ganmcxadebelma detaluri informacia warmoadgina mis mimarT 
braldebebisa da sxva Sesabamisi sakiTxebis Sesaxeb. man aseve ganacxada, 
rom is aiZules, daetovebina samxedro hospitali. ganmcxadebeli iTxov-
da hospitalSi dabrunebas an samedicino momsaxurebiT uzrunvelyofas.

38. ganmcxadeblis mtkicebiT, dakiTxvis dros mas hqonda hipertonuli 
Seteva, gamomZiebelma gamoiZaxa saswrafo daxmareba, romelmac ganmcxa-
debels samedicino momsaxureba gauwia. SemdgomSi ganmcxadebelma Secva-
la Tavisi gancxadeba da Tqva, rom gamomZiebelma uari ganacxada saswra-
fo daxmarebis samsaxuris gamoZaxebaze.

39. dakiTxvis Semdeg ganmcxadebeli moaTavses droebiTi dakavebis 
centrsa an policiis ganyofilebis sakanSi, sadac ganmcxadebeli ar iyo 
uzrunvelyofili samedicino daxmarebiTa da sakvebiT. ganmcxadebeli 
moiTxovda gamomZieblis (gamomZieblebis) mimarT sisxlis samarTlis saq-
mis aRZvras, magram amaod.

40. ganmcxadebelma Seitana saCivrebi dakavebis Semdeg araadekvaturi 
samedicino momsaxurebis Sesaxeb. 2008 wlis 13 maiss moskovis sagamoZiebo 
departamentis gamomZiebelma ar daakmayofila aRniSnuli saCivrebi. 2008 
wlis 22 ivlisis werilis mixedviT, sagamoZiebo departamentma daadgina, 
rom aRniSnuli saCivrebi ar Seicavda sisxlis samarTlis danaSaulis rai-
me niSnebs, da rom ganmcxadebeli amJamadac da adrec iRebda saTanado 
samedicino momsaxurebas.

(b) samedicino momsaxureba #77/6 winaswari dakavebis centrsa da cixis 
saavadmyofoSi 

41. 2008 wlis 28 aprils ganmcxadebeli gadaiyvanes moskovis #77/6 
winaswari dakavebis centrSi. dakavebis centrSi miRebisas ganmcxadebe-
li Seamowma morige samedicino muSakma, romelmac daadgina, rom misi 
janmrTeloba damakmayofilebeli iyo. ganmcxadebelma samedicino muSaks 
acnoba Tavisi janmrTelobis problemebisa da im medikamentebis Sesaxeb, 
romlebsac iRebda. ganmcxadeblis mier warmodgenili samedicino doku-
mentebi Setanilia samedicino istoriaSi. mas Cautarda savaldebulo ga-
mokvleva, rogoricaa flurografiuli gadaReba. mTavrobis mtkicebiT, 
2008 wlis 28 aprils ganmcxadebeli moaTavses samedicino personalis 
meTvalyureobis pirobebSi da man miiRo medikamentebi, romlebic esaWi-
roeboda Tavisi qronikuli daavadebebis gamo.

42. 2008 wlis 11 ivliss, mxedvelobis gaorebisa da Tavbrusxvevebis 
Civilebis gamo, ganmcxadebeli eqimma gasinja. ganmcxadebels gauzomes 
wneva da dauniSnes enalaprili (TiTo abi dReSi orjer) da validoli 
(erTi abi). ganmcxadeblis mtkicebiT, ar arsebobda dokumenturi mtki-
cebuleba, rom man miiRo aRniSnuli medikamentebi, romlebic, nebismier 
SemTxvevaSi, ar iyo sakmarisi.
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43. ganmcxadebeli ganmeorebiT 2008 wlis 7 oqtombers gasinjes, ro-
desac mas hqonda Tavis tkivilebisa da Tavbrusxvevis Civilebi.

44. 2008 wlis 25 dekembers ganmcxadebelma Seitana saCivari, rom mas 
meTvalyureobas ar uwevda sxvadasxva dargis samedicino specialisti 
(kardiologi, Terapevti, nevrologi, pulmonologi, endokrinologi da 
gastroenterologi), da rom 2008 wlis aprilSi  hospitlis datovebam 
mas xeli SeuSala, mieRo alergologis diagnozi, ris Sedegadac aici-
lebda alergiuli medikamentebis miRebas. 2009 wlis 15 ianvars moskovis 
sagamoZiebo departamentma ganixila misi saCivari da daadgina, rom wi-
naswari dakavebis centris informaciiT, misi janmrTelobis mdgomareoba 
damakmayofilebeli iyo, da rom mas SeeZlo winaswari dakavebis centrSi 
moeTxova saWiro samedicino daxmareba, an nebismieri uari gaesaCivrebina 
prokuraturasa Tu sasamarTloSi. garda amisa, prokuraturis 2009 wlis 
16 ianvris werilis mixedviT, ganmcxadebelma miiRo saTanado samedici-
no momsaxureba Sesabamisi simptomebis gaTvaliswinebiT, rac moTxovnili 
iyo 2008 wlis ivlissa da oqtomberSi.

45. 2009 wlis dekemberSi ganmcxadebelma miiRo moskovis universite-
tis profesoris, fsiqoTerapiisa da narkologiis departamentis ufrosis 
moadgilis - q-ni P.-s angariSi 2006 wlis Semdeg misi avadmyofobis Sesaxeb. 
q-nma P.-m, Seafasa ra samecdicino monacemebi (ix. zemoT § 33 da 34), Tavis 
2009 wlis 4 dekemberis angariSSi warmoadgina Semdegi mosazreba:

“pacients esaWiroeba sxvadasxva dargis samedicino specialistis 
meTvalyureoba (kardiologis, nevropaTologis, pulmonologis, en-
dokrinologis, gastroenterologisa da alergologis), aseve samedicino 
warmomadgenlis meTvalyureobiT, medikamentebis mudmivi miReba. reko-
mendacia moicavs dietas, arteriuli wnevis, sisxlSi Saqris Semcvelobis, 
farisebri jirkvlis hormonebis da lipidebis kontrols, aseve saWiroa, 
pacientma Tavi aaridos xerxemlis statikur datvirTvas, simZimis awevasa 
da siciveSi yofnas.”

specializebuli samedicino daxmarebis gauwevlobam SeiZleba gamoiwvios 
janmrTelobis gamousworebeli gauareseba, qronikuli daavadebebis ga-
mwvaveba, qmeduunaroba (gulis Seteva an cerebro-vaskularuli inciden-
ti) an sikvdili”.

46. 2010 wlis 2 ianvars ganmcxadebeli Tavistkivilis, Tavbrusxvevisa da 
gulmkerdis areSi tkivilebis gamo gasinja winaswari patimrobis centris 
ufrosma samedicino mosamsaxurem. ganmcxadebels mieca medikamentebi.

47. 2010 wlis 21 Tebervlidan 16 martamde ganmcxadebeli moTavsebu-
li iyo winaswari patimrobis #77/1 centris saavadmyofoSi, raTa mie-
Ro eqimebis specializebuli momsaxureba, kerZod, nevropaTologisa da 
kardiologis daxmareba. ganmcxadebels gaukeTda eleqtrokardiograma 
da daeniSna medikamentebi - korinfari, papazoli da validoli. rogorc 
Cans, 2010 wlis martSi man gaakeTa werilobiTi gancxadeba, rom aRar sur-
da cixis saavadmyofoSi mkurnalobis gagrZeleba. gaweris Sesaxeb baraTi 
moicavda rekomendaciebs meTvalyureobis, arteriuli wnevis kontroli-
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sa da korinfarisa da papaverinis miRebis Sesaxeb.
48. saavadmyofodan gaweris Semdeg ganmcxadebeli kvlav moaTavses 

#77/6 winaswari patimrobis centrSi. is gasinja centris ufrosma same-
dicino TanamSromelma, romelmac dauniSna medikamentebi da, aseve, misca 
weliwadSi orjer samedicino Semowmebis gavlis rekomendacia.

49. 2010 wlis maisSi ganmcxadebelma kvlav miiRo profesori P.-sgan 
saeqsperto mosazreba. profesorma, Seafasa ra arsebuli samedicino mo-
nacemebi (ix. zemoT § 33 da 34), 2010 wlis 21 maiss gaafarTova Tavisi 
adrindeli angariSi, romelSic vkiTxulobT:

“ganmeorebiTi kvinkes SeSupeba realur safrTxes uqmnis sicocxles, rad-
gan ar arsebobs SeSupebis etimologia, diagnozi, da ar xdeba alergiuli 
mdgomareobis mkurnaloba, rac aucilebelia. mkurnalobis gareSe arseb-
obs anafilaqsiuri Sokis mometebuli riski”. 

50. koWis saxsris areSi tkivilTan dakavSirebiT, 2010 wlis 16 agvistos 
ganmcxadebeli winaswari dakavebis centris eqimma gasinja. eqimma dasva 
dermatitisa da arTrozis diagnozi da ganmcxadebels misca daniSnuleba. 
Cans, ori dRis Semdeg ganmcxadebelma uari ganacxada medikamentebis miRe-
baze, im mizeziT, rom medikamentebi wnevis awevas uwyobda xels. 2010 wlis 
25 agvistos ganmcxadebeli kvlav gasinja eqimma da Secvala daniSnuleba.

51. mTavrobam sasamarTlos warudgina  # 77/6 winaswari patimrobis 
centris samedicino personalis 9 werilobiTi gancxadeba, romelTa mi-
xedviTac, ganmcxadebels ar gamouTqvams pretenzia samedicino momsaxu-
rebasa an kvebis racionTan dakavSirebiT, da rom is uzrunvelyofili 
iyo saTanado samedicino momsaxurebiT. mTavrobam warmoadgina 2008-2010 
wlebSi # 77/6 winaswari patimrobis centrSi arsebuli kvebis racionis 
detaluri aRwera, aseve, sasjelaRsrulebis departamentis specialize-
buli sammarTvelos angariSebi sakvebisa da wylis xarisxis Sesaxeb.

II. Sesabamisi erovnuli kanonmdebloba

A. samedicino momsaxureba sapatimro dawesebulebebSi

52. ruseTis kanonmdeblobiT, patimrobaSi myofi pirebisTvis gaTva-
liswinebulia samedicino momsaxurebis detaluri gaidlainebi. aRniSnu-
li gaidlainebi mocemulia janmrTelobis dacvisa da socialuri ganvi-
Tarebis da iusticiis saministroebis 2005 wlis 17 oqtombris erTobliv 
# 640/190 dadgenilebaSi im pirebis samedicino momsaxurebis Sesaxeb, 
romlebic arian dakavebulni an ixdian sasjels. aRniSnuli dadgenileba 
exeba yvela patimars, gamonaklisis gareSe. kerZod, misi III nawili ad-
gens samedicino personalis mier patimris miRebisas gansaxorcielebel 
Tavdapirvel zomebs. droebiTi dakavebis izolatorSi moyvanisas yvela 
dakavebulma unda gaiaros winaswari  samedicino Semowmeba, sanam maT moa-
Tavseben saknebSi sxva pirebTan erTad. aRniSnuli Semowmebis mizania ise-
Ti pirebis gamovlena, romlebsac aqvT gadamdebi daavadebebi an saWiroe-
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ben gadaudebel samedicino daxmarebas. winaswari dakavebis izolatorSi 
miyvanidan araugvianes sami dRisa dakavebuls unda Cautardes samedici-
no Semowmeba, flurografiis CaTvliT. safuZvliani gamokvlevisas cixis 
eqimma unda aRricxos dakavebulTa Civilebi, Seiswavlos maTi samedicino 
da piradi istoria, arsebobis SemTxvevaSi, aRricxos dazianebebi, aseve, 
bolo dros gakeTebuli tatuebi, saWiroebisas ki daniSnos damatebiTi 
samedicino procedurebi. cixis eqimis miTiTebiT, aseve unda Catardes 
laboratoriuli gamokvlevebi,  raTa dadgindes sqesobrivi gziT gadam-
debi daavadebebis, Sidsis, tuberkulozisa da sxvaTa arseboba.

53. patimarTa Semdgomi samedicino Semowmeba xdeba weliwadSi orjer 
mainc, an patimris moTxovnis safuZvelze. patimris janmrTelobis gaua-
resebisas sapatimro dawesebulebis samedicino personalma unda uzrun-
velyos Sesabamisi samedicino Semowmebebi da samedicino daxmareba. aseT 
SemTxvevebSi samedicino momsaxureba unda moicavdes zogad samedicino 
Semowmebasa da testirebis damatebiT meTodebs, saWiroebisas _ Sesabami-
si samedicino specialistis monawileobiT. gamokvlevebis Sedegebi unda 
dafiqsirdes patimris samedicino istoriaSi. patimari srulad unda iyos 
informirebuli misi samedicino gamokvlevis Sedegebis Sesaxeb. 

54. dadgenilebis III nawili aseve iTvaliswinebs samedicino Semowmebasa 
da mkurnalobaze patimrebis mier uaris Tqmis SemTxvevebs. uaris yoveli 
SemTxveva unda dafiqsirdes patimris samedicino baraTSi. cixis eqimma 
patimars unda auxsnas is Sedegebi, rac samedicino proceduraze uaris 
Tqmas mohyveba.

55. patimrebi daniSnul medikamentebs iReben eqimis TandaswrebiT. 
iSviaT SemTxvevaSi, samedicino ganyofilebis ufrosma SeiZleba ufleba 
misces samedicino personals, rom patimars miscen medikamentebis dRiu-
ri doza, romelsac igi miiRebs meTvalyureobis gareSe.

B. patimrobis periodi gamoZiebis dros

56. sisxlis samarTlis saproceso kodeqsis 109-e muxlis me-2 pun-
qtis mixedviT, romelic gamoZiebis periodSi patimrobas exeba, winaswari 
2-Tviani patimrobis vadis gasvlis Semdeg, mZime an gansakuTrebiT mZime 
danaSaulis SemTxvevaSi, Tu saqme gansakuTrebuli sirTuliT gamoirCeva, 
sasamarTlom patimrobis periodi SesaZloa gaagrZelos 12 Tvemde. kode-
qsis 109-e muxlis me-3 punqtis mixedviT, 12 Tveze metxniani da 18-Tviani 
patimrobebis Sefardeba SesaZlebelia mxolod gansakuTrebiT mZime dana-
Saulebis SemTxvevaSi.

57. kodeqsis 109-e muxlis me-5 punqtis mixedviT, winaswari gamoZiebis 
dasrulebis Semdeg, magram araugvianes 30 dRisa, winaswari patimrobis 
maqsimaluri vadis amowurvamde (ix. zemoT), braldebulisTvis xelmisawv-
domi unda gaxdes saqmis masalebi. Tu braldebuls saqmis gacnobis Se-
saZlebloba miecema patimrobis vadis amowurvamde 30 dReze gvian, is 
unda gaTavisufldes, rodesac winaswari patimrobis vada amoiwureba. 
xolo Tu saqmis masalebis gasacnobad micemuli dro ar iqneba sakmarisi, 
sasamarTlo gaagrZelebs patimrobas, sanam braldebuli ar daasrulebs 
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saqmis masalebis gacnobas (109-e muxlis me-7 punqti). aRniSnuli vadis ga-
grZeleba exeba nebismier Tanabraldebuls, romelsac ukve dasrulebuli 
aqvs saqmis masalebis gacnoba. 

G. sxva Sesabamisi kanonmdebloba

58. sisxlis samarTlis saproceso kodeqsis 56-e muxlis mixedviT, mow-
me unda daemorCilos gamomZieblisa Tu sasamarTlos mier gamocemul 
uwyebebs. Tu mowme ar Seasrulebs uwyebaSi miTiTebul valdebulebas, mas 
SesaZloa mouwios wardgoma uwyebis gamomcemi organos winaSe. 

59. eWvmitanils an braldebuls SeiZleba Seefardos aRkveTis Ro-
nisZieba, romlis safuZvelzec piri werilobiTi formiT iRebs valde-
bulebas, ar datovos sacxovrebeli adgili gamomZieblis an sasamarTlo 
organos nebarTvis gareSe da/an upasuxos am organoebis mier gamocemul 
yvela uwyebas da/an Tavi Seikavos nebismieri sxva qmedebisgan, romelic 
xels SeuSlis samarTalwarmoebas (kodeqsis 102-e muxli) 

samarTali

1. konvenciis me-3 muxlis savaraudo darRveva

60. ganmcxadeblis mtkicebiT, is arc adre iyo da arc amJamad aris 
uzrunvelyofili saTanado samedicino momsaxurebiT, rac ewinaaRmdege-
ba konvenciis me-3 muxls, romlis mixedviTac:

“aravin SeiZleba daeqvemdebaros wamebas, araadamianur an Rirsebis Se-
mlaxvel mopyrobas an dasjas.”

A. mxareTa argumentebi 

1. ganmcxadebeli 

61. ganmcxadebeli Tavdapirvelad amtkicebda, rom misi pretenziebi  
samedicino momsaxurebasTan dakavSirebiT 2008 wlis aprilSi dakavebis 
Semdeg, iseve rogorc misi Semdgomi patimrobisas _ #77/6 winaswari pa-
timrobis dawesebulebasa da #77/1 winaswari patimrobis dawesebulebis 
cixis saavadmyofoSi _ mWidrod iyo erTmaneTTan dakavSirebuli, exebo-
da patimrobis uwyvet periods da hqonda erTi da igive faqtobrivi da 
iuridiuli safuZveli. amrigad, misi azriT, saqmis faqtebi miuTiTebda 
gangrZobad situaciaze, romelic moiTxovda patimrobis mTeli perio-
dis gaTvaliswinebas, miuxedavad konvenciis 35-e muxlis pirveli punqtiT 
gansazRvruli 6-Tviani vadisa.
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62. rac Seexeba pretenziebis Sinaarss, ganmcxadebeli amtkicebda, rom 
misi dakaveba da dapatimreba dauSvebeli iyo imdroindeli janmrTelo-
bis mdgomareobis gaTvaliswinebiT; rom is dakavebis Semdeg da winaswari 
patimrobis dawesebulebaSi yofnis pirveli dReebis ganmavlobaSi ar iyo 
uzrunvelyofili samedicino daxmarebiT. misi gancxadebiT, winaswari pa-
timrobis dawesebulebaSi yofnisas is ar iyo uzrunvelyofili speciali-
zebuli samedicino personalis meTvalyureobiT. ganmcxadebelma Tavis 
werilobiT mimoxilvaSi aseve gamoTqva pretenzia patimrobis Semdgom 
periodTan dakavSirebiT da Tavisi Tavdapirveli braldebebi Secvala Se-
mdegnairad: ganmcxadeblis mtkicebiT, 2008 wlis aprilSi misi dakavebis 
Semdeg, stacionaruli mkurnalobisas gacemuli arc erTi rekomendacia 
(ix. zemoT §34) ar iyo gaTvaliswinebuli arc dakavebisa da arc patimro-
bis periodSi. winaswari patimrobis centrsa da cixis saavadmyofoSi is 
ar iyo uzrunvelyofili adre gamowerili medikamentebiT. radgan cixis 
eqimis mier gamowerili wamlebi mas alergias aZlevda, igi aRar iRebda 
maT. ganmcxadebels wneva patimrobis 2 welze meti xnis ganmavlobaSi mxo-
lod samjer gauzomes. 

2. mTavroba 

63. mTavrobis gancxadebiT, adgilobriv doneze samedicino momsaxu-
rebasTan dakavSirebiT, ganmcxadebelma saCivrebi 2008 wlis aprilSi, 
seqtembersa da dekemberSi Seitana, maSin, roca winamdebare ganacxadi 
sasamarTloSi Setanilia 2009 wlis 30 seqtembers. amrigad, mTavrobis 
mtkicebiT, ganmcxadebelma daarRvia konvenciis 35-e muxlis 1-li puqtiT 
gaTvaliswinebuli 6-Tviani vadis dacvis moTxovna.

64. rac Seexeba pretenziebis Sinaarss, mTavrobis mtkicebiT, ganmcxa-
debeli winaswari patimrobis centrsa da cixis saavadmyofoSi uzrunvel-
yofili iyo saTanado samedicino momsaxurebiT. mis janmrTelobis mdgo-
mareobas winaswari patimrobis centris samedicino personali regula-
rulad uwevda meTvalyureobas. ganmcxadebeli stacionaruli mkurnalo-
biTa da medikamentebiT daniSnulebis Sesabamisad iyo uzrunvelyofili. 
aseve gaTvaliswinebulia mis dakavebamde micemuli rekomendaciebi. gan-
mcxadebeli moTavsebuli iyo cixis saavadmyofoSi, saidanac is damakmayo-
filebel mdgomareobaSi gaweres. ganmcxadeblisTvis  specialuri dietis 
daniSvnis aucilebloba ar arsebobda. patimrebisTvis gankuTvnili stan-
dartuli racioni misi janmrTelobis mdgomareobisTvis Sesaferisi iyo. 

B. sasamarTlos Sefaseba

1. dasaSveboba 

65. Tavdapirvelad sasamarTlo ganixilavs mxareTa argumentebs konvenciis 
35-e muxlis 1-li punqtiT gaTvaliswinebuli 6-Tviani vadis dacvis Sesaxeb.

66. winamdebare saqmeSi ganmcxadebelma Tavisi Tavdapirveli preten-
ziebi warmoadgina 2009 wlis 30 seqtembers. aRniSnuli exeboda misi pati-
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mrobis uwyvet periods 2008 wlis 24 aprilis Semdgom da samedicino mom-
saxurebas patimrobis pirvel dReebSi, aseve, #77/6 winaswari patimrobis 
centrSi specializebuli samedicino personalis mxridan umeTvalyu-
reobis braldebas.  2010 wlis ivnisSi ganmcxadebelma gaafarTova Ta-
visi pirvandeli braldebebi da moicva 2009 wlis seqtembris Semdgomi 
periodi (ix. zemoT §62). amrigad, winamdebare saqme Seexeba ganmcxadeblis 
patimrobas 2008 wlis 24 aprilidan 2010 wlis ivnisamde.

67. sasamarTlo kvlav imeorebs, rom konvenciis 35-e muxlis 1-li punqtis 
mixedviT, sasamarTlos SeuZlia mxolod maSin miiRos saqme gansaxilvelad, 
Tu Sesabamisi ganacxadi wardgenili iyo SidasamarTlebriv saSualebaTa 
amowurvisas gamotanili saboloo gadawyvetilebis miRebis TariRidan 6 
Tvis ganmavlobaSi (ix. sxvaTa gadawyvetilebaTa Soris Post v. the Netherlands 
(dec.), # 21727/08, 20 ianvari, 2009; Otto v. Germany (dec.), # 21425/06, ECHR 
2009 ...; and Baryshnikova v. Russia (dec.), # 37390/04, 12 noemberi, 2009).

68. sasamarTlo aseve imeorebs, rom pretenziebi, romelTa wyaroc  
konkretuli movlenebia da maTi daTariReba SesaZlebelia, ar SeiZleba 
CaiTvalos gangrZobad situaciad (ix. Camberrow MM5 AD v. Bulgaria, (dec.), # 
50357/99, 1 aprili, 2004). amavdroulad, “gangrZobadi situacia” gulisx-
mobs iseT SemTxvevas, rodesac ganmcxadebeli aris saxelmwifos mier an 
saxelmwifos saxeliT ganxorcielebul qmedebaTa msxverpli (ix. Posti and 
Rahko v. Finland, # 27824/95, § 39, ECHR 2002 VII).  iseT SemTxvevebSi, rodes-
ac arsebobs gangrZobadi situacia, magram Sida doneze ar aris gamotani-
li saboloo gadawyvetileba, 6-Tviani vadis aTvla unda daiwyos amgvari 
situaciis Sewyvetis momentidan (ix. Koval v. Ukraine (dec.), # 65550/01, 30 
marti, 2004). amrigad, sasamarTlom unda imsjelos, ganmcxadeblis pati-
mrobis Sesabamisi periodi aris Tu ara “gangrZobadi situacia” da dacu-
lia Tu ara 6-Tviani vada.

69. ganmcxadeblis pretenziebi exeba arasaTanado samedicino momsaxu-
rebas, romelic ganmcxadeblis mtkicebiT, mas unda moeTmina patimrobis 
uwyveti periodis ganmavlobaSi. amrigad, saqmis faqtobrivi garemoebebi 
SeiZleba gangrZobad situaciad CaiTvalos (magaliTisaTvis ix. Vladimir 
Sokolov v. Russia, # 31242/05, § 56, 29 marti, 2011, da amis sapirispirod, 
Vladimir Vasilyev v. Russia (dec.), # 28370/05, 1 ivlisi, 2010). Sesabamisad, sa-
samarTlo uaryofs mTavrobis pretenziebs.

70. sasamarTlos miaCnia, rom ganmcxadeblis pretenzia samedicino mom-
saxurebasTan dakavSirebiT 2008 wlis 24 aprilidan 2010 wlis ivnisamde 
patimrobisas, ar SeiZleba CaiTvalos aSkarad usafuZvlod _ konvenciis 
35-e muxlis me-3 (a) punqtis Sesabamisad. sasamarTlo aseve aRniSnavs, rom 
ar arsebobs ganacxadis dauSveblad gamocxadebis raime sxva safuZveli. 
Sesabamisad, ganacxadi unda cnon daSvebulad. 

2. saqmis arsebiTi mxareebi 

(a) zogadi principebi 

71. sasamarTlo imeorebs, rom konvenciis me-3 muxliT daculia de-
mokratiuli sazogadoebis erT-erTi yvelaze fundamenturi Rirebuleba. 
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aRniSnuli muxli krZalavs wamebasa an araadamianur Tu damamcirebel 
mopyrobasa da dasjas. akrZalvas absoluturi xasiaTi aqvs (ix. Labita v. 
Italy [GC], # 26772/95, § 119, ECHR 2000-IV). Tumca, me-3 muxlis dacvis sfe-
roSi mosaxvedrad, arasaTanado mopyrobam unda miaRwios “sisastikis mi-
nimalur zRvars”. aseTi minimumis Sefaseba damokidebulia konkretuli 
saqmis garemoebebze, rogoricaa mopyrobis  xangrZlivoba, mis mier ga-
mowveuli fizikuri da fsiqikuri Sedegebi da, zogierT SemTxvevaSi, msx-
verplis sqesi, asaki da janmrTeloba (ix. sxva gadawyvetilebaTa Soris, 
Ireland v. the United Kingdom, 18 ianvari, 1978, § 162, Series A # 25).

72. arasaTanado mopyroba, romelic aRwevs “sisastikis minimalur zR-
vars”, rogorc wesi, moicavs sxeulis dazianebas an Zlier fizikur Tu 
fsiqologiur tanjvas. Tumca, aRniSnulis ararsebobis SemTxvevaSic, mo-
pyroba, romelic amcirebs an akninebs adamians, mimarTulia upativcemu-
lobis gamoxatvisa an adamianis Rirsebis Selaxvisken, an adamianSi iwvevs 
SiSis, mRelvarebisa da damamdablebel mdgomareobaSi yofnis gancdas, 
romelsac SeuZlia adamianis  fsiqologiuri da fizikuri gamZleobis ga-
texva, SeiZleba daxasiaTdes rogorc damamcirebeli mopyroba, rac akr-
Zalulia konvenciis me-3 muxliT (ix. Pretty v. the United Kingdom, # 2346/02, 
§ 52, ECHR 2002-III, sxva miTiTebebTan erTad).

73. Tavisuflebis aRkveTis konteqstSi, sasamarTlom araerTgzis aR-
niSna: imisaTvis, rom tanjva da damcireba moxvdes me-3 muxlis dacvis 
sferoSi, unda iyos im zRvars miRma, rasac TavisTavad Seicavs patimroba 
(ix. mutatis mutandis, Tyrer v. the United Kingdom, 25 aprili, 1978, § 30, Series A 
# 26, da Soering v. the United Kingdom, 7 ivlisi, 1989, § 100, Series A # 161).

74. sasamarTlo imeorebs, rom arasaTanado mopyrobis Sesaxeb bral-
debebi unda emyarebodes saTanado mtkicebulebebs.  mtkicebulebaTa 
Sefasebisas, sasamarTlo, rogorc wesi, iyenebs “gonivrul eWvs miRma” 
mtkicebis standarts (ix. Ireland v. the United Kingdom, citirebulia zemoT, 
§161). Tumca, amgvari mtkiceba SeiZleba gamomdinareobdes mxolod sakma-
risad mtkice, cxadi da SeTanxmebuli daskvnebidan an faqtebis msgavsad 
utyuari wanamZRvrebidan. konvenciis Sesabamisad, samarTalwarmoeba yve-
la SemTxvevaSi ar moiTxovs affirmanti incumbit probation (vinc ayenebs raime 
braldebas, unda daamtkicos is) principis zedmiwevniT dacvas, radgan 
zogierT SemTxvevaSi mxolod mopasuxe mTavrobas aqvs xelmisawvdomoba 
informaciaze, romlis saSualebiTac SesaZlebelia braldebebis dadas-
tureba an uaryofa. Tu mTavroba amgvari inforamciis warmoudgenlobas 
damakmayofileblad ar ganmartavs, SesaZlebelia aRniSnuli mianiSnebdes 
ganmcxadeblebis braldebaTa dasabuTebulobaze (ix. sxvadasxva konte-
qstSi,  D.H. and Others v. the Czech Republic [GC], # 57325/00, § 179, ECHR 2007 
IV; Ahmet Özkan and Others v. Turkey, # 21689/93, § 426, 6 aprili, 2004; Aleksan-
dr Leonidovich Ivanov v. Russia, # 33929/03, §§ 27-35, 23 seqtemberi, 2010; da 
Boris Popov v. Russia, # 23284/04, §§ 65-67, 28 oqtomberi, 2010).

75. sapatimroebSi samedicino momsaxurebasTan dakavSirebiT, sasamarT-
lo imeorebs, rom konvenciis me-3 muxlis Tanaxmad, saxelmwifom unda 
uzrunvelyos piris patimroba iseT pirobebSi, romelic Seesabameba misi 
Rirsebis pativiscemas. aucilebelia, rom sasjelis moxdisas piri ar dae-
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qvemdebaros iseT tanjvasa da sirTuleebs, romelTa intensivobac aRe-
mateba im dones, TavisTavad rom moicavs patimroba; da rom patimrobis 
praqtikuli moTxovnebis gaTvaliswinebiT, patimris janmrTeloba da ke-
TildReoba uzrunvelyofili unda iyos, sxvaTa Soris, saTanado samedi-
cino momsaxurebiTac (ix. Kudła v. Poland [GC], # 30210/96, § 94, ECHR 2000 XI).

76. rodesac saCivrebi exeba patimrobisas arasaTanado samedicino 
momsaxurebas, aucilebeli ar aris, aRniSnulma gamoiwvios samedicino 
TvalsazrisiT sagangaSo situacia an mZime da xangrZlivi tkivili, raTa 
dadgindes, rom patimari daeqvemdebara konvenciis me-3 muxlis moTxovne-
bis Seusabamo mopyrobas (ix. Ashot Harutyunyan v. Armenia, # 34334/04, § 114, 
15 ivnisi, 2010). is faqti, rom ganmcxadebeli ar iyo uzrunvelyofili 
samedicino daxmarebiT, romelic mas esaWiroeboda da romelsac is iTxo-
vda, zog SemTxvevaSi, SesaZloa, sakmarisi iyos imis dasadastureblad, 
rom aseTma mopyrobam me-3 muxlis darRveva gamoiwvia (iqve).

77. amrigad, marTalia, ar SeiZleba me-3 muxlis interpretacia imgvarad, 
TiTqos is adgens zogad valdebulebas, rom janmrTelobis mdgomareobis 
gamo aucilebelia dakavebulis gaTavisufleba (garda gamonaklisi SemTxve-
vebisa (ix. Papon v. France (# 1) (dec.), # 64666/01, ECHR 2001-VI, da Priebke v. Italy 
(dec.), # 48799/99, 5 aprili, 2001), arasakmarisma samedicino momsaxurebam 
SeiZleba wamoWras me-3 muxlis darRvevis sakiTxi, miuxedavad imisa, ganmcxa-
deblis mdgomareoba moiTxovs Tu ara mis dauyovnebel gaTavisuflebas. 

78. erovnulma xelisuflebam sapatimro dawesebulebebSi _ maT Soris, 
cixis saavadmyofoebSi _ unda uzrunvelyos swrafi da zusti diagnos-
tika da samedicino momsaxureba, xolo janmrTelobis mdgomareobidan 
gamomdinare, saWiroebisas, regularuli meTvalyureoba, romelic moi-
cavs patimris gamojanmrTelebisaken _ an misi mdgomareobis gauaresebis 
acilebisken mainc _ mimarTul srulyofil Terapiul strategias (ix. 
Pitalev v. Russia, # 34393/03, § 54, 30 ivlisi, 2009, Semdgomi miTiTebebiT).

79. saboloo jamSi, “patimrobis praqtikuli moTxovnebis” gaTvaliswine-
biT, sasamarTlo _ saqmis garemoebebidan gamomdinare _ inarCunebs sakmaris 
moqnilobas imis dadgenisas, samedicino momsaxurebisas iyo Tu ara xarveze-
bi, romlebic adamianis Rirsebis Seusabamo gaxldaT (ix. Aleksanyan v. Russia, 
# 46468/06, § 140, 22 dekemberi, 2008). Sefasebisas sasamarTlo yuradRebiT 
Seiswavlis _ ganmcxadeblis braldebebis gaTvaliswinebiT _ Sesrulda Tu 
ara samedicino dargis profesionalTa rekomendaciebi da daniSnulebebi. 
aseve gaTvaliswinebuli iqneba janmrTelobis mdgomareobis simZime.

80. amavdroulad, sasamarTlos miaCnia, rom dausabuTebeli bralde-
ba aradamakmayofilebeli samedicino momsaxurebis Sesaxeb, rogorc wesi, 
ara aris sakmarisi konvenciis me-3 muxliT gaTvaliswinebuli sakiTxis 
wamoWrisTvis. sarwmuno saCivari unda moicavdes, sxvaTa Soris, janmrTe-
lobis mdgomareobasTan dakavSirebiT, sakmaris informacias, samedicino 
daniSnulebisa da rekomendaciebis moTxovnas (rogorc dakmayofilebu-
li, ise uaryofili moTxovnebi), aseve garkveul mtkicebulebebs, magali-
Tad, eqspertis angariSebs, romlebic gamoavlens ganmcxadeblis samedi-
cino momsaxurebis seriozul xarvezebs.

81. sasamarTlo aseve imeorebs, rom mas evaleba daadginos, konkre-
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tuli saqmis garemoebebi aris Tu ara ganmcxadeblis mimarT konvenciis 
moTxovnebis darRveva, da ara ganmcxadeblis mier gamoyenebuli mopasuxe 
saxelmwifos erovnuli samarTlis, maregulirebeli normebisa da gasaCi-
vrebis proceduraTa abstraqtuli Sefaseba. amrigad, ubralo miTiTeba 
erovnuli samarTlisa an regulaciebis Sesaxeb _ magaliTad, samedicino 
dawesebulebebisTvis licenziis gacemasa an samedicino dargis profe-
sionalTa kvalifikaciasTan dakavSirebiT _ ar aris sakmarisi konvenciis 
me-3 muxlis savaraudo darRvevis Sesaxeb braldebis gasabaTileblad. 
aucilebelia, rom mopasuxe saxelmwifom aseT braldebasTan mimarTebiT 
gamoiyenos standartebi, romlebic Seesabameba kovneciis me-3 muxlis 
principebs (ix. zemoT  § 71-79).

(b) zemoxsenebuli principebis gamoyeneba winamdebare saqmeSi

82. sasamarTlo aRniSnavs, rom 2006 wlis Tebervlidan 2008 wels gan-
mcxadeblis dakavebamde is moTavsebuli iyo sxvadasxva saavadmyofoSi, 
sxvadasxva mdgomareobis gamo (ix. zemoT § 33 da 34). rogorc ganmcxade-
blis mier warmodgenili eqspertis ori angariSidan irkveva, misi janmr-
Telobis mdgomareoba saWiroebda specializebul samedicino daxmarebas. 
maT Soris, sxvadasxva dargis samedicino specialistis meTvalyureobas 
da, aseTi meTvalyureobiT, medikamentebis mudmiv miRebas (ix. zemoT § 45 
da 49). 2008 wlis 24 aprils ganmcxadebeli dakavebis uflebamosilebis 
mqone pirebma samedicino dawesebulebidan waiyvanes, raTa gamomZiebelTan 
waredginaT mimidinare sisxlis samarTlis saqmesTan dakavSirebiT (ix. ze-
moT §14-16). mas Semdeg ganmcxadebeli moTavsebuli iyo winaswari patimro-
bis centrSi, aseve winaswari patimrobis sxva centris cixis saavadmyofoSi.

83. ganmcxadeblis mtkicebiT, janmrTelobis mdgomareobidan gamomdi-
nare, misi dakaveba da patimroba dauSvebeli iyo da is dakavebis Semdeg 
ar uzrunvelyves samedicino momsaxurebiT. Tumca, misi argumentebis Zi-
riTadi xazi exeboda misTvis samedicino momsaxurebis gauwevlobas, an 
momsaxurebis araadekvaturobas, 2008 wlis 24 aprilidan 2010 wlis ivni-
samde (ix. zemoT §62).

84. sasamarTlom unda daadginos, ganmcxadebels patimrobis periodSi 
sWirdeboda Tu ara regularuli samedicino momsaxureba, Seesabameba Tu 
ara simarTles, rom is ar iyo uzrunvelyofili samedicino momsaxurebiT 
da, aseT SemTxvevaSi, aRniSnuli iyo Tu ara konvenciis me-3 muxlis sawi-
naaRmdego araadamianuri da damamcirebeli mopyroba (ix. Farbtuhs v. Latvia, 
# 4672/02, § 53, 2 dekemberi, 2004, da Sarban v. Moldova, # 3456/05, § 78, 4 
oqtomberi, 2005).

85. mxareebi Tanxmdebian da sasamarTlosac miaCnia, rom patimrobis 
garkveul periodSi mainc, ganmcxadeblis janmrTelobis mdgomareoba sak-
maod mZime iyo da mas sxvadasxva saxis samedicino daxmareba esaWiroeboda.

86. misTvis xelmisawvdomi masalebis Seswavlis Semdeg sasamarTlos ar 
SeuZlia ar aRniSnos, rom ganmcxadebelma samarTalwarmoebis sxvadasxva 
etapze, dakavebis dRes hipertonuli Setevisas saswrafo samedicino dax-
marebasTan dakavSirebiT, urTierTsawinaaRmdego gancxadebebi gaakeTa 
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(ix. zemoT §38). amrigad, sasamarTlo ar miiCnevs dadgenilad faqts, rom 
ganmcxadebels dakavebis dRes uari eTqva samedicino daxmarebaze. 

87. sasamarTlo aseve imeorebs: ar SeiZleba konvenciis me-3 muxlis in-
terpretacia imgvarad, TiTqos is adgens zogad valdebulebas, rom jan-
mrTelobis mdgomareobis gamo piri ar unda daakavon, an rom aucilebe-
lia dakavebulis gaTavisufleba. sasamarTlo Sewuxebulia, rom ganmcxa-
deblis mkurnaloba saavadmyofoSi Sewyda. Tumca, TavisTavad es faqti 
ar aris konvenciis me-3 muxlis darRveva, radgan patimrobis praqtikuli 
moTxovnebidan gamomdinare, Sesabamisi Tanamdebobis pirebma miiRes zome-
bi patimrobisas ganmcxadeblis janmrTelobisa da keTildReobis dacvis 
uzrunvelsayofad. 

88. marTlac, ganmcxadeblis argumentebis ZiriTadi xazi Seexeba 2008 
wlis aprilidan 2010 wlis ivnisamde specializebuli samedicino perso-
nalis mxridan savaraudo umeTvalyureobas. patimrobisas ganmcxadeblis 
janmrTelobisa da keTildReobis dacvis uzrunvelyofasTan dakavSire-
biT, sasamarTlom ganmcxadeblis konkretuli braldebebi unda Seafasos. 

89. mxareebi Tanxmdebian da sasamarTloc aRniSnavs, rom ganmcxadebe-
li winaswari patimrobis centrSi miRebisas Seamowma samedicino warmo-
madgenelma. mTavrobis mtkicebiT, 2008 wlis 28 aprils ganmcxadebeli 
centrSi moTavsda samedicino personalis meTvalyureobis pirobebSi da 
is janmrTelobis qronikuli mdgomareobis gamo Rebulobda medikamen-
tebs. meTvalyureobis sakiTxi ganxiluli iqna Sida doneze, saCivari ar 
dakmayofilda dausabuTeblobis mizeziT. sasamarTlos ar gaaCnia sakma-
risi mizezi, rom ar daeTanxmos am Sefasebas. amasTan, ganmcxadebels ad-
gilobriv doneze ar gausaCivrebia mokvlevis dros gakeTebuli daskvnebi 
(ix. zemoT §39,40 da 44). 

90. ganmcxadeblis TxovniT, 2009 wlis dekembersa da 2010 wlis maisSi mi-
Rebuli angariSebidan ar ikveTeba, rom  mas uari eTqva saTanado meTvalyu-
reobaze, an rom aRniSnulma uaryofiTad imoqmeda mis janmrTelobaze _ 
im donemde, rom dairRva konvenciis me-3 muxli (ix. zemoT § 45 da 49). 
aseve ar aris dasabuTebuli is faqti, rom wnevis gazomvis, savaraudod, 
aradamakmayofilebeli sixSire seriozuli xarvezia, romelic arRvevs me-3 
muxlis moTxovnebs. rac Seexeba samedicino momsaxurebis sxva aspeqtebs, 
maT Soris, medikamentebis naklebobas (ix. zemoT §42), ganmcxadebels isini 
ar dausabuTebia da arc saTanado mtkicebulebebi warmoudgenia.

91. yovelive zemoaRniSnulidan gamomdinare, sasamarTlos miaCnia, 
rom patimrobis praqtikuli moTxovnebidan gamomdinare, Sesabamisi Ta-
namdebobis pirebma miiRes saTando zomebi ganmcxadeblis janmrTelobis 
dacvis uzrunvelsayofad _ rogorc misi dakavebis Semdeg, aseve pati-
mrobis periodSi.

92. sasamarTlo iTvaliswinebs imas, rom patimrobaSi myof ganmcxade-
blebs SeiZleba SeeqmnaT sirTuleebi mtkicebulebaTa mopovebaSi patimro-
bisas samedicino momsaxurebis adrindel an amJamindel naklovanebebTan 
dakavSirebiT, romlebsac isini  adgilobrivi da evropuli sasamarTlos 
winaSe waradgenen. gansakuTrebiT, rodesac saCivari rTul samedicino 
sakiTxebs exeba. miuxedavad zemoaRniSnulisa, sasamarTlos miaCnia, rom 
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ganmcxadebels, romelsac adgilobriv doneze da evropuli sasamarTlos 
winaSe advokati warmoadgenda, ar dausaxelebia sakmarisi da sarwmuno ar-
gumentebi, romlebic daadasturebda, rom 2008 wlis 24 aprilidan 2010 
wlis ivnisamde mTavrobis warmomadgenelTa mxridan romelime savaraudo 
seriozuli darRveva ewinaaRmdegeba konvenciis me-3 muxlis moTxovnebs.

93. Sesabamisad, konvenciis me-3 muxli ar darRveula. 

II. konvenciis me-5 muxlis 1-li punqtis savaraudo 
darRveva 

94. ganmcxadeblis mtkicebiT, misi dakaveba da patimroba ukanono iyo. 
aRniSnulma ki konvenciis me-5 muxlis 1-li punqtis darRveva gamoiwvia, 
romlis mixedviTac:

“1. yvelas aqvs Tavisuflebisa da piradi usafrTxoebis ufleba. aravis 
SeiZleba aRekveTos Tavisufleba, Tu ara kanoniT dadgenili proceduris 
Sesabamisad da garda Semdegi SemTxvevebisa:

g. piris kanonieri dakaveba an dapatimreba, uflebamosili samarTlebrivi 
organos winaSe mis warsadgenad, rodesac arsebobs am piris mier samar-
TaldarRvevis Cadenis safuZvliani eWvi, an safuZvlianad aris miCneuli 
piris mier samarTaldarRvevis Cadenis Tu misi Cadenis Semdeg mimalvis 
aRkveTis aucilebloba...”

95. pirvel rigSi, ganmcxadebeli amtkicebda, rom ar arsebobda fa-
qtobrivi garemoeba, romelic daadasturebda mis mier pirveli aRkveTis 
RonisZiebis (qalaqidan gasvlis akrZalva da sagamoZiebo organoebis br-
Zanebebis Sesruleba) darRvevas. radgan aRniSnuli safuZlad daedo mis 
dakavebas, dakaveba iyo ukanono, ganmcxadebeli aseve acxadebda, rom mis 
mimarT wayenebuli braldebebi ar ganekuTvneboda “gansakuTrebiT mZime 
danaSaulebis” kategorias (ix. zemoT §56), nebismier SemTxvevaSi, misi pa-
timroba ar unda gagrZelebuliyo 2009 wlis 24 aprils 12-Tviani vadis 
amowurvis Semdeg. ganmcxadeblis mtkicebiT, misi patimroba aRniSnuli 
vadis amowurvis Semdeg iyo ukanono da ar Seesabameboda sisxlis samarT-
lis saproceso kodeqsis 109-e muxlis me-2 punqtis moTxovnebs.

96. mTavrobis mtkicebiT, ganmcxadeblis dakaveba da misi patimro-
ba 2008 wlis 24 aprilidan 2009 wlis aprilamde Seesabameboda sisxlis 
samarTlis saproceso kanonmdeblobas. mTavroba aseve acxadebs, rom 2009 
wlis aprilis Semdgom ganmcxadeblis patimroba regulirdeba kodeqsis 
109-e muxlis normebiT.

97. sasamarTlos miaCnia, rom konvenciis 35-e muxlis 1-li punqtiT 
gaTvaliswinebuli 6-Tviani vadis dacvis wesis gamoyenebis SemTxvevaSi, 
sasamarTlos ar aqvs 2008 wlis 24 aprils ganmcxadeblis dakavebis kano-
nierebis ganxilvis iurisdiqcia. aRniSnul faqtTan dakavSirebiT, Sida-
samarTlebriv saSualebaTa amowurvis procesSi, saboloo gadawyvetileba 
2008 wlis 15 maiss saqalaqo sasamarTlom miiRo. aRniSnulTan dakavSire-
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biT ki sasamarTlos saCivari 2009 wlis 30 seqtembers waredgina. amrigad, 
aRniSnuli saCivari dadgenil vadaSi ar warmodgenila da is, konveciis 
35-e muxlis 1-li da me-4 punqtebis Tanaxmad, ar dakmayofildeba.

98. sasamarTlo aseve ganixilavs ganmcxadeblis savaraudo ukanono pa-
timrobas 2009 wlis 24 aprilis Semdgom. rogorc aRiniSna, ganmcxadeblis 
patimroba 2009 wlis 5 agvistomde regulirdeba sisxlis samarTlis sa-
proceso kodeqsis 109-e muxliT. winamdebare saqmeSi 12-Tviani vada iwu-
reboda 2009 wlis 24 aprils. 2009 wlis 20 aprils saqalaqo sasamarTlom 
ganmcxadebeli, 109-e muxlis me-5 da me-7 punqtebis gamoyenebis Sedegad, 
patimrobaSi datova. kodeqsSi aris muxlebi, romlebic aregulirebs 
patimrobas saqmis masalebis gacnobis periodSi, saqmis ganmxilveli sa-
samarTlosTvis mis gadacemamde (ix. zemoT §57). amrigad, sasamarTlo ad-
gens, rom ganmcxadeblis patimroba 2009 wlis 20 aprilidan 5 agvistomde, 
rodesac sasamarTlo ganxilva daiwyo, kodeqsis 109-e muxlidan gamomdi-
nare, kanonieri iyo.

99. aseve aRiniSna, rom 2009 wlis 5 agvistos ganmcxadeblis patimrobis 
vada kanonierad gagrZelda sisxlis samarTlis saproceso kodeqsis 255-e 
muxlis safuZvelze. Sesabamisad, araferi mianiSnebs imaze, rom ganmcxa-
deblis winaswari patimroba 2009 wlis 5 agvistodan 2010 wlis 9 ivni-
samde, rodesac mas Seefarda sasjeli, erovnuli samarTlis mixedviT, 
ukanono iyo.

100. dabolos, sasamarTlos ar aqvs mizezi, miiCnios, rom gamoZiebisa 
da sasamarTlo ganxilvis periodSi ganmcxadeblis winaswari patimroba 
ukanono iyo da dairRva konvenciis me-5 muxlis 1-li punqti. ganmcxade-
blis argumentebi _ misi patimrobisTvis sakmarisi mizezebis ararsebo-
basTan dakavSirebiT _ konvecniis me-5 muxlis me-3 punqtis konteqstSi 
ganxilulia qvemoT.

101. zemoaRniSnulidan gamomdinare, ganacxadis es nawili aris aSkarad 
usafuZvlo da, konvenciis 35-e muxlis me-3 (a) punqtisa da me-4 punqtis 
Sesabamisad, ar unda dakmayofildes. 

III. konvenciis me-5 muxlis me-3 punqtis savaraudo 
darRveva 

102. ganmcxadeblma gamoTqva pretenzia, rom gamoZiebisa da sasamarT-
lo ganxilvis periodSi misi patimroba iyo aragonivruli da aRniSnuls 
ar hqonda sakmarisi safuZveli konvenciis me-5 muxlis me-3 punqtidan 
gamomdinare, romlis mixedviTac: 

“am muxlis 1-li (g) punqtiT gaTvaliswinebul debulebaTa Sesabamisad, 
dakavebuli Tu dapatimrebuli piri dauyovnebliv unda... aRWurvilia 
uflebiT, misi saqme ganixilos sasamarTlom gonivrul vadaSi, an gaTavi-
sufldes saqmis ganxilvis dros. aseTi gaTavisufleba SeiZleba pirobade-
buli iyos sasamarTloSi misi gamocxadebis raime garantiiT”.
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A. mxareTa argumentebi 

103. mTavrobis mtkicebiT, ganmcxadeblis dakaveba da patimroba ga-
marTlebuli iyo im sisxlis samarTlebriv qmedebaTa bunebiT, romlebic 
ganmcxadeblisa da sxva pirebis mimarT braldebebis safuZveli iyo. imis 
gaTvaliswinebiT, rom ganmcxadebeli (yofili) sajaro moxelea, Tavisu-
flebis SemTxvevaSi, mas SesaZloa xeli SeeSala gamoZiebis msvlelobisT-
vis _ SeeZlo gavlena moexdina adre misi daqvemdebarebisa da meTvalyu-
reobis qveS myof mowmeTa Cvenebebze. ganmcxadebelma daarRvia pirveli 
aRkveTis RonisZieba (valdebuleba im qalaqidan gausvlelobis Sesaxeb, 
sadac cxovrobda) da, Sesabamisad, mas eqceodnen rogorc mimalvaSi myof 
pirs. erovnulma sasamarTloebma detalurad Seafases yvela garemoeba, 
maT Soris ganmcxadeblis janmrTelobis mdgomareoba, da alternatiuli 
aRkveTis RonisZiebis gamoyenebis SesaZlebloba. sasamarTloebma gaiTva-
liswines argumentebi saqmis sirTulesa da gasatarebel sagamoZiebo Ro-
nisZiebaTa raodenobasTan dakavSirebiT da miiRes zomebi, raTa samarTa-
lwarmoeba sakmarisi gulmodginebiT ganxorcielebuliyo. 

104. ganmcxadebelma kvlav gaimeora Tavisi pretenziebi.

B. sasamarTlos Sefaseba

1. dasaSveboba

105. sasamarTlos miaCnia, rom winamdebare ganacxadi, konvenciis 35-e 
muxlis me-3 (a) punqtis Tanaxmad, ar aris aSkarad usafuZvlo.  aseve, ar 
arsebobs misi dauSveblad gamocxadebis sxva safuZveli, Sesabamisad, is 
daSvebulad unda cnon. 

2. arsebiTi mxare

(a)  ogadi principebi

106. sasamarTlo imeorebs, rom piris mier danaSaulis Cadenis Sesaxeb 
safuZvliani eWvis arseboba gangrZobadi patimrobis Sefasebis sine qua 
non  (aucilebel) pirobaa. Tumca, garkveuli drois gasvlis Semdeg aseTi 
eWvis arseboba aRar aris sakmarisi. erovnulma xelisuflebam unda ga-
moavlinos WeSmariti sazogadoebrivi interesis konkretuli maniSneble-
bi, romlebic udanaSaulobis prezumfciis miuxedavad, gadawonis kon-
venciis me-5 muxliT gaTvaliswinebul wess individualuri Tavisuflebis 
pativiscemis Sesaxeb (sxvaTa gadawyvetilebaTa Soris, ix.  Bykov v. Russia 
[GC], # 4378/02, §§ 62 da 63, ECHR 2009 ...). aucilebelia dadgindes, xe-
lisuflebis warmomadgenlebis mier dasaxelebuli sxva mizezebi kvlav 
amarTlebs Tu ara Tavisuflebis aRkveTas (ix. McKay v. the United Kingdom 
[GC], # 543/03, § 44, ECHR 2006 X).  Tu arsebobda Sesabamisi da sakmarisi 
mizezebi, sasamarTlo unda darwmundes, rom xelisuflebis warmomadgen-
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lebma samarTalwarmoebisas saTanado gulmodgineba gamoiCines. 
107. sasamarTlo imeorebs, rom mimalvis riski unda Sefasdes sxvadasx-

va faqtoris gaTvaliswinebiT _ gansakuTrebiT, romlebic exeba piris 
xasiaTs, mis morals, sacxovrebel adgils, saqmianobas, qonebas, naTesaur 
kavSirebs da im qveyanasTan yvelanair kavSirs, romelSic xorcieldeba 
devna (ix. Neumeister v. Austria, 27 ivnisi, 1968, § 10, Series A # 8; Shenoyev v. 
Russia, # 2563/06, § 55, 10 ivnisi, 2010; da Ściebura v. Poland, # 39412/08, § 
30, 15 Tebervali, 2011).

108. rac Seexeba samarTalwarmoebisTvis xelis SeSlis risks, xeli-
suflebis warmomadgenlebma unda gaiTvaliswinon Sesabamisi faqtorebi, 
rogoricaa gamoZiebis an samarTalwarmoebis progresi da maTi mimdina-
reoba, an raime sxva mimaniSnebeli, romelic gaamarTlebs SiSs, rom Ta-
visuflebisas ganmcxadebelma SeiZleba gaagrZelos saqmianoba, romelic, 
magaliTad, mtkicebulebebis gayalbebas an ganadgurebas isaxavs miznad 
(ix. W. v. Switzerland, 26 ianvari, 1993, § 36, Series A # 254-A).

109. axali danaSaulis Cadenis riski, Tu is namdvilad dadgenilia, Sei-
Zleba gaxdes eWvmitanilis dapatimrebis an misi patimrobaSi datovebis 
safuZveli, raTa acilebuli iqnas Semdgomi danaSaulis Cadenis raime mcde-
loba. Tumca, aucilebelia, rom sxva pirobebTan erTad, saqmis garemoebe-
bis _ gansakuTrebiT, adamianis warsuli cxovrebisa da pirovnebis _ gaTva-
liswinebiT, aseTi saSiSroeba iyos sarwmuno, Sesabamisi zoma ki _ saTanado 
(ix. sxva gadawyvetilebaTa Soris Clooth v. Belgium, 12 dekemberi, 1991, § 40, 
Series A # 225, da Paradysz v. France, # 17020/05, § 71, 29 oqtomberi, 2009).

110. garda zemoaRniSnulisa, sasamarTlos azriT, savaraudo dana-
Saulebrivi qmedebebis SeTanxmebuli da organizebuli xasiaTi SeiZleba 
gasaTvaliswinebeli iyos konkretuli riskebis Sefasebisas. aRniSnuli-
dan gamomdinare, piris dakavebis safuZveli zogadi riski SeiZleba iyos 
samarTalwarmoebis pirvel etapebze (ix. Kučera v. Slovakia, # 48666/99, § 
95, 17 ivlisi, 2007, da Celejewski v. Poland, # 17584/04, §§ 37 da 38, 4 mai-
si, 2006). organizebul danaSaulebriv jgufebTan dakavSirebul saqmeebSi 
riski imisa, rom pirma, gaTavisuflebis SemTxvevaSi, SeiZleba mowmeebsa an 
sxva braldebulebze zegavlena moaxdinos an sxvagvarad SeuSalos xeli 
samarTalwarmoebas, ar SeiZleba umniSvnelod CaiTvalos. 

111. dabolos, sasamarTlo imeorebs, rom zogierTma danaSaulma, Tavisi 
gansakuTrebuli simZimidan da maTdami sazogadoebis damokidebulebidan 
gamomdinare, SeiZleba gamoiwvios sazogadoebis SeSfoTeba, ramac SeiZleba 
gaamarTlos patimrobis garkveuli periodi (ix. I.A. v. France, 23 seqtembe-
ri, 1998, § 104, Reports of Judgments and Decisions 1998 VII, and Bouchet v. France, 
# 33591/96, § 43, 20 marti, 2001).  gamonaklis SemTxvevebSi da sakmarisi 
safuZvlis arsebobisas, zemoxsenebuli faqtori SeiZleba gaTvaliswindes 
konvenciis me-5 muxlis me-3 punqtTan mimarTebiT. Tumca, es safuZvlebi 
SeiZleba saTanadod da sakmarisad CaiTvalos mxolod im SemTxvevaSi, Tu 
is efuZneba garemoebebs, romlebsac SeuZlia warmoaCinos, rom bralde-
bulis gaTavisufleba realurad miayenebs zians sazogadoebriv wesrigs. 
garda amisa, patimroba kanonierad CaiTvleba, Tu sazogadoebrivi wesrigi 
kvlav safrTxis qveS aris. aRniSnulis gangrZobadoba ar unda iyos pati-
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mrobis momaswavebeli piroba (ix.  Kemmache v. France, 27 noemberi, 1991, § 
52, Series A # 218, da Tomasi v. France, 27 agvisto, 1992, § 91, Series A # 241-A).

(b) zemoxsenebuli principebis gamoyeneba winamdebare saqmeSi

112. ganmcxadebeli 2008 wlis 24 aprils daakaves, sasjeli ki 2010 wlis 
9 ivniss Seefarda. imis gaTvaliswinebiT, rom ganmcxadeblis saCivari exeba 
gamoZiebisa da sasamarTlo ganxilvisas winaswari patimrobis mTel perio-
ds (gansxvavebisTvis ix. Kevin O’Dowd v. the United Kingdom, # 7390/07, §§ 71-77, 
21 seqtemberi, 2010), konvenciis me-5 muxlis me-3 punqtis safuZvelze, gan-
saxilveli periodi Seadgens or wels, erT Tvesa da TxuTmet dRes. 

113. sasamarTlos miaCnia, rom faqtobriv garemoebaTa gaTvaliswine-
biT, ganmcxadeblis mimarT eWvi safuZvliani iyo da zemoxsenebuli pe-
riodis ganmavlobaSi arsebobda. 

114. rac Seexeba patimrobis Semdeg periods, aRniSnulTan dakavSire-
biT, sasaamrTlom unda daadginos, amarTlebda Tu ara erovnuli xelisu-
flebis mier warmodgenili safuZvlebi Tavisuflebis aRkveTas. rogorc 
dakavebis oqmebidan irkveva, erovnuli sasamarTloebi, ganmcxadeblis 
patimrobis vadis gagrZelebisas, mimalvis da samarTalwarmoebisTvis xe-
lis SeSlis risks asabuTebdnen braldebebis seriozulobiTa da ganmcxa-
deblis qceviT 2008 wlis 24 aprils mis dakavebamde. sasamarTlo Tan-
mimdevrulad ganixilavs saTanado aspeqtebs _ ise, rogorc erovnulma 
sasamarTloebma miuTiTes maTze.

(i) marTlmsajulebisTvis Tavis aridebisa da samarTalwarmoebisTvis xe-
lis SeSlis riskebi 

115. sasamarTlo yuradRebas aqcevs im faqts, rom ganmcxadeblis 
dakaveba da misi patimroba efuZneboda xelisuflebis warmomadgenlebis 
informacias ganmcxadeblis qcevis Sesaxeb 2007 wlis oqtombridan 2008 
wlis martamde. sasamarTlos ar SeuZlia ar aRniSnos, rom am periodSi 
ganmcxadebels mowmis statusi hqonda. yovel SemTxvevaSi, sasamarTlos 
ar waredgina raime masala, romelic warmoaCenda saTanado faqtorebs 
2007 wlis seqtembridan 2008 wlis martamde periodTan dakavSirebiT, ro-
gorc es aRniSnulia 2009 wlis 11 martis dakavebis oqmSi (ix. zemoT §25).

116. xelT arsebuli masalebis Seswavlis Semdeg sasamarTlo darw-
munda, rom ganmcxadebeli saTanadod iyo informirebuli 2008 wlis 17 
marts gamocemuli uwyebebis Sesaxeb. Tumca, ar ikveTeba, rom man raime 
pasuxismgebloba aiRo Tavdapirvel aRkveTis RonisZiebasTan dakavSire-
biT, kerZod, Tavisi sacxovrebeli qalaqidan gausvlelobisa da saTanado 
qcevis Sesaxeb valdebulebasTan mimarTebiT (ix. zemoT §59). miuxedavad 
imisa, rom ganmcxadebeli eWvmitanili gaxldaT da valdebuli iyo, uwye-
bebis moTxovnaTa Sesabamisad emoqmeda, sasamarTlo ver xedavs sakmaris 
mizezebs, raTa daaskvnas, rom ganmcxadeblis qceva sarwmunos xdida ga-
momZieblisa da sasamarTlos braldebebs, rac adasturebda risks, rom is 
Tavs aaridebda marTlmsajulebas an xels SeuSlida samarTalwarmoebas. 
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117. dapatimrebis Sesaxeb gadawyvetilebaSi aseve aRniSnuli iyo dana-
Saulebrivi qmedebebis organizebuli xasiaTi, romlis safuZvelzec gan-
mcxadeblisa da sxva pirebis mimarT daiwyo devna.  ganmcxadebels marT-
lac edeboda brali danaSaulebrivi jgufis wevrobaSi, romelsac hqonda 
Camoyalibebuli struqtura; Sedgeboda stabiluri wevrebisgan, romel-
Tac danaSaulebriv qmedebebSi ganawilebuli hqondaT rolebi; dadgeni-
li hqonda disciplinis wesebi da gegmebi, romlebic moicavda aseve sxva 
pirTa _ maT Soris, samarTaldamcveli struqturebis TanamSromelTa _ 
monawileobas. ganmcxadebels brali waeyena sisxlis samarTlis muxliT, 
romlis safuZvelzec, danaSaulebrivi jgufis wevroba calke danaSau-
lia. ganmcxadebels aseve brali edeboda organizebuli jgufis mier Ca-
denil an didi odenobiT miTvisebaSi. aseve, uflebamosilebis borotad 
gamoyenebis waqezebaSi, ramac seriozuli ziani gamoiwvia. 

118 Tumca, arsebuli masalebi ar adasturebs, rom savaraudo danaSau-
lebrivi qmedebebis SeTanxmebuli xasiaTi Seadgenda  mniSvnelovan nawils 
patimrobis Sesaxeb gadawyvetilebaSi ganviTarebuli msjelobisa, rome-
lic sasamarTloebma gamoitanes winaswari gamoZiebis dasrulebis Semdeg, 
2008 wlis maisSi.

119. ar iqna moyvanili raime sxva damajerebeli safuZveli, romelic 
daadasturebda samarTalwarmoebis Semdgom stadiebze mimalvisa da 
samarTalwarmoebisTvis xelis SeSlis risks, rac, Tavis mxriv, gaamarT-
lebda ganmcxadeblis 2-wlian patimrobas. 

120. Sesabamisad, sasamarTlos gamoaqvs daskvna, rom isini damajere-
blad ar dadasturebula.

(ii)  axali danaSaulis Cadenis riski 

121. sasamarTlo aRniSnavs: miuxedavad imisa, rom dakavebis Sesaxeb 
oqmSi riski ar dadgenila, is naxsenebi iyo samarTalwarmoebis momdevno 
etapebze, Semdgomi Sefasebebis gareSe, magaliTad, 2009 wlis martSi (ix. 
zemoT §19 da 25). Tumca, ar dadgenila, rom Semdgomi danaSaulis Cadenis 
riski iyo damajerebeli, da rom aRkveTis RonisZieba Sesaferisi gaxl-
daT, magaliTad, ganmcxadeblis mier adre Cadenili danaSaulebisa an misi 
pirovnebidan gamomdinare. Sesabamisad, sasamarTlos ar miaCnia, rom axa-
li danaSaulis Cadenis riski sakmarisad dadasturda.

(iii)  sazogadoebrivi wesrigis dacva 

122. sasamarTlo aseve yuradRebas aqcevs im faqts, rom 2009 wlis 
ivlisidan 2010 wlis aprilamde mopasuxe saxelmwifo da erovnuli sa-
samarTloebi axsenebdnen winamdebare saqmeSi arsebul “sazogadoebriv in-
teressa da mniSvnelobas” (ix. zemoT § 29 da 31). imis gaTvaliswinebiT, rom 
aRniSnuli aRqmuli unda iqnas ise, rom patimrobis mizezad isini sazo-
gadoebrivi wesrigis dacvis interess asaxeleben, sasamarTlo aRniSnavs: 
rusuli kanonmdeblobis mixedviT, sazogadoebrivi wesrigisTvis danaSau-
lis Sedegad miyenebuli ziani ar aris winaswari patimrobis safuZveli 
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(ix. Aleksandr Makarov v. Russia, # 15217/07, § 137, 12 marti, 2009). nebismier 
SemTxvevaSi, patimrobis aseTi safuZveli ar iyo naTlad warmoCenili ero-
vnuli sasamarTloebis mier. sasamarTloebs ar dausabuTebiaT, Tu ratom 
iyo aucilebeli ganmcxadeblis patimrobis gagrZeleba sazogadoebrivi 
mRelvarebis Tavidan asacileblad. arc is ganuxilavT, warmoadgenda Tu 
ara ganmcxadebeli raime saSiSroebas sazogadoebrivi usafrTxoebisTvis. 
Sesabamisad, mopasuxe saxlemwifos argumentebi sazogadoebrivi wesrigis 
dacvasTan dakavSirebiT, ar SeiZleba CaiTvalos sakmaris safuZvlad gan-
mcxadebelis patimrobis gagrZelebisTvis. sasamarTlo imeorebs, rom sa-
samarTlos funqcia ar aris im erovnuli sasamarTloebis adgilis daka-
veba, romlebmac ganmcxadeblis patimrobasTan dakavSirebiT gamoitanes 
gadawyvetileba (ix. Ilijkov v. Bulgaria, # 33977/96, § 86, 26 ivlisi, 2001).

123. dabolos, sasamarTlo aRniSnavs, rom ganmcxadeblis patimroba 
2009 wlis agvistodan martamde sasamarTloebis mier motivirebulia imiT, 
rom dacvis mxare kvlav ecnoboda saqmis masalebs, da rom saqme udavod Za-
lian didi iyo (ix. zemoT §25). sasamarTlos miaCnia, rom ubralo miTiTeba 
sagamoZiebo RonisZiebaTa ganxorcielebis saWiroebaze _ rogoricaa ze-
moxsenebuli RonisZiebebi _ ar aris saTanado msjeloba, romelic amarT-
lebs patimrobis gangrZobadobas (aseve ix. Shteyn (Stein) v. Russia, # 23691/06, 
§ 117, 18 ivnisi, 2009). misaRebia is faqti, rom sasamarTlo ganxilvamde 
braldebulebisTvis micemuli dro saqmis  masalebis gasacnobad miznad 
isaxavda proceduruli uflebebis, kerZod, konvenciis me-6 muxlis me-3 (b) 
da (g) qvepunqtebis dacvas. Tumca, patimrobis aRniSnuli periodis goni-
vruloba unda Sefasebuliyo Sesabamis riskebsa da individualur faqto-
rebze miTiTebiT, romlebic dabejiTebiT moiTxovda gadaxvevas konvenciis 
me-5 muxlis 1-li punqtiT dadgenili individualuri Tavisuflebis pati-
viscemis wesidan, udanaSaulobis prezumfciis gaTvaliswinebiT. 

(iv) daskvna 

124. yovelive zemoaRniSnulidan gamomdinare, sasamarTlos gamoaqvs 
daskvna, rom ruseTis xelisuflebis warmomadgenlebma ver warmoadgines 
saTanado da sakmarisi mizezebi, romlebic gaamarTlebda ganmcxadeblis 
patimrobis gaxangrZlivebas 2 welsa da erT Tveze metxans. Sesabamisad, 
dairRva konvenciis me-5 muxlis me-3 punqti. 

IV. konvenciis sxva savaraudo darRvevebi 

125. bolos, ganmcxadebelma pretenziebi gamoTqva konvenciis me-6 
muxlidan gamomdinare, sisxlis samarTlis saqmeSi sasamarTlo ganxilva-
mde warmarTul samarTalwarmoebasTan dakavSirebiT. 2010 wlis noember-
Si man aseve wamoayena pretenzia winaswari patimrobis sakanSi arsebuli 
pirobebis Sesaxeb, aseve, sasamarTlos SenobaSi misi gadaadgilebisa da 
Tavisuflebis SezRudvasTan dakavSirebiT.

126. sasamarTlom ganixila aRniSnuli pretenziebi, Tumca, mis xelT 
arsebuli masalebidan gamomdinare da Tavisi kompetenciis farglebSi, 
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daadgina, rom aRniSnulTan mimarTebiT, ar darRveula konvenciiTa da 
damatebiTi oqmebiT gaTvaliswinebuli uflebebi da Tavisuflebebi. Sesa-
bamisad, ganacxadis nawili aSkarad usafuZvloa da mas uari unda eTqvas 
konvenciis 35-e muxlis §3(a) da §4-is safuZvelze. 

V. konvenciis 41-e muxlis gamoyeneba

127. konvenciis 41-e muxlis Tanaxmad: 

~Tu sasamarTlo daadgens, rom dairRva konvencia an misi oqmebi, xolo 
Sesabamisi maRali xelSemkvreli mxaris Sida kanonmdebloba darRvevis 
mxolod nawilobrivi gamosworebis SesaZleblobas iZleva, saWiroebis Se-
mTxvevaSi, sasamarTlo dazaralebul mxares samarTlian dakmayofilebas 
miakuTvnebs”.

A. ziani

128. ganmcxadebeli iTxovs 200,000 evros miyenebuli aramaterialuri 
zianisTvis. 

129. mTavrobis gancxadebiT, aRniSnuli moTxovna winamdebare ga-
nacxadSi wamoyenebul pretenziebTan mimarTebiT uadgilo iyo.

130 sasamarTlo ar eTanxmeba aRniSnuls da miaCnia, rom ganmcxade-
blis mier gancdili tanjva da mwuxareba ar SeiZleba anazRaurdes mxo-
lod darRvevis aRiarebiT. sasamarTlom dadgenili darRvevis xasiaTis 
gaTvaliswinebiT, samarTlianobis principze dayrdnobiT, ganmcxadebels, 
materialuri zianis anazRaurebis saxiT, miakuTvna 2,500 evro. amas daema-
teba nebismieri gadasaxadi, riTac SeiZleba es Tanxa daibegros. 

B. xarjebi

131. ganmcxadebelma xarjebis asanazRaureblad aseve moiTxova 1,400 
evro, romelic q-nma m.a. samoilovam gadauxada q-n o. mixailovas sa-
samarTlos winaSe  ganmcxadeblis warmomadgenlobisTvis.

132. mTavroba ar daeTanxma aRniSnul moTxovnas. 
133. sasamarTlos praqtikis mixedviT, ganmcxadebels SeuZlia moiTxo-

vos xarjebis anazRaureba, Tu warmoaCens, rom xarjebi namdvilad da 
saWiroebisamebr gaiRo, xolo xarjis odenoba gonivruli iyo. aqve unda 
aRiniSnos, rom pretenziebis nawili dauSveblad gamocxadda. winamdebare 
saqmeSi, sasamarTlom, gaiTvaliswina ra mis xelT arsebuli dokumente-
bi da zemoxsenebuli kriteriumebi, ganmcxadebels miakuTvna 1,000 evro, 
romelsac daemateba nebismieri gadasaxadi, riTac SeiZleba es Taxa dai-
begros. aRniSnuli Tanxa unda gadauxadon q-n m.a. samoilovas. 

C. sauravi 

sasamarTlo Sesaferisad miiCnevs, rom sauravi ganisazRvros evropis 
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centraluri bankis mier dadgenili minimaluri nixriT, rasac unda dae-
matos Tanxis sami procenti.

xsenebuli mizezebidan gamomdinare, sasamarTlo 
erTxmad
1. acxadebs dasaSvebad saCivrebs 2008 wlis 24 aprilidan 2010 wlis ivnisam-

de samedicino momsaxurebis, aseve, gamoZiebisa da sasamarTlo ganxilvisas 
winaswari patimrobis xangrZlivobis Sesaxeb, xolo ganacxadis danarCen 
nawils dauSveblad acxadebs.

2. adgens, rom ar darRveula konvenciis me-3 muxli.

3. adgens, rom dairRva konvenciis me-5 muxlis me-3 punqti. 

4. adgens: 

(a) konvenciis 44-e muxlis me-2 punqtis Sesabamisad, gadawyvetilebis 
ZalaSi Sesvlis dRidan sami Tvis ganmavlobaSi, mopasuxe saxelmwi-
fom ganmcxadebels unda gadauxados 2,500 evro (ori aTas xuTasi 
evro) miyenebuli  zianisaTvis, rasac daemateba nebismieri saxis ga-
dasaxadi, romliTac SeiZleba daibegros es Tanxa;

(b) mopasuxe saxelmwifom q-n m.a. samoilovas, konvenciis 44-e muxlis 
me-2 punqtis Sesabamisad, gadawyvetilebis ZalaSi Sesvlis dRidan 
sami Tvis ganmavlobaSi, gadaxdis dRes arsebuli kursiT, erovnul 
valutaSi, gaweuli xarjebis asanazRaureblad unda gadauxados 
1,000 evro (aTasi evro), rasac daemateba nebismieri gadasaxadi, 
romliTac SeiZleba daibegros es Tanxa;

(c) zemoxsenebuli samTviani vadis gasvlis Semdeg, Tanxis gadaxdis 
dRemde, aRniSnul Tanxas daemateba sauravi im moculobiT, rac 
utoldeba evropuli bankis sesxisaTvis gankuTvnil minimalur pro-
cents, romelsac unda daematos samprocentiani ganakveTi. 

5. uaryofs ganmcxadeblebis moTxovnis danarCen nawils samarTlian dakmayo-
filebasTan dakavSirebiT.

 Sesrulebulia inglisur enaze da gacxadebulia werilobiT 2012 wlis 24 
ianvars, sasamarTlo reglamentis 77-e muxlis me-2 da me-3 punqtebis Sesa-
bamisad.

soren nielseni  piir lorenzeni 
 registratori  prezidenti 
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