


strasburgis sasamarTlos 

gadawyvetilebebi adamianis 

uflebaTa evropuli  

konvenciis me-3 muxlze 

wigni I



Strasbourg Case Law on Article 3 of the European Convention on Human Rights  
(Georgian version)

Volume I
 
This publication has been translated under the framework of the European Union and 
Council of Europe Joint Programme “Reinforcing the Fight against Ill-treatment and  
Impunity” and published with the financial support of the Council of Europe.

naSromi iTargmna evropis kavSirisa da evropis sabWos erTobli-
vi programis - “arasaTanado mopyrobisa da dausjelobis aRmofxvris  
xelSewyoba” - farglebSi da gamoica  evropis sabWos finansuri mxardaWeriT.

ISBN 978-9941-0-5469-3
ISBN 978-9941-0-5470-9

© evropis sabWo, 2013 weli



sarCevi

biser kostovi bulgareTis winaaRmdeg ........................................................5 
CASE OF BISER KOSTOV v. BULGARIA

breabini moldovis winaaRmdeg .....................................................................27 
CASE OF BREABIN v. MOLDOVA

siorapi moldovis winaaRmdeg ......................................................................47 
CASE OF CIORAP v. MOLDOVA

kaverzini ukrainis winaaRmdeg .....................................................................83 
CASE OF KAVERZIN v. UKRAINE

muradova azerbaijanis winaaRmdeg ............................................................ 127 
CASE OF MURADOVA v. AZERBAIJAN

pavlenko ruseTis winaaRmdeg .................................................................... 167 
CASE OF PAVLENKO v. RUSSIA

ramsahai da sxvebi holandiis winaaRmdeg ................................................. 203 
CASE OF RAMSAHAI AND OTHERS v. THE NETHERLANDS 

valeriu da nikola roSkebi moldovis winaaRmdeg ................................. 279 
CASE OF VALERIU AND NICOLAE ROŞCA v. MOLDOVA

viktorko poloneTis winaaRmdeg .............................................................. 307 
CASE OF WIKTORKO v. POLAND





biser kostovi bulgareTis 
winaaRmdeg

CASE OF BISER KOSTOV v. BULGARIA





7

meoTxe seqcia 
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saqmeze biser kostovi bulgareTis winaaRmdeg,
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procedura

1. saqmes safuZvlad daedo ganacxadi #32662/06, romelic 2006 wlis 
1 agvistos bulgareTis respublikis winaaRmdeg sasamarTloSi Seita-
na bulgareTis moqalaqem, batonma biser milanov kostovma (SemdgomSi 
„ganmcxadebeli“), adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis 
konvenciis (SemdgomSi „konvencia“) 34-e muxlis Sesabamisad.

2. ganmcxadeblis interesebs icavda qalbatoni J. aldinova, iambol-
Si moRvawe advokati. bulgareTis mTavrobas (SemdgomSi „mTavroba“) sa-
samarTloSi warmoadgenda saxelmwifo warmomadgeneli iusticiis sami-
nistrodan, qalbatoni n. nikolova.

3. ganmcxadebeli Cioda, rom xelisuflebis organoebma saTanadod ar 
dasajes pirebi, romlebic mas Tavs daesxnen.

4. 2010 wlis 4 marts mexuTe seqciis Tavmjdomarem miiRo gadawyve-
tileba, ganmcxadeblis Setyobineba mTavrobisTvis ecnobebinaT. aseve 
gadawyda, rom ganacxadis arsebiTi mxare da dasaSvebobis sakiTxi erT-
droulad ganexilaT (konvenciis 29-e muxlis 1-li punqti). 

5. mogvianebiT, 2011 wlis 1 Tebervals sasamarTlos seqciebis Semad-
genlobaTa Secvlis Semdeg, ganacxadi meoTxe seqcias gadaeca.

faqtebi

1. saqmis garemoebebi

6. ganmcxadebeli daibada 1951 wels da cxovrobs q. iambolSi.

A. 2004 wlis 21 aprils momxdari incidenti

7. 2004 wlis 21 aprils, daaxloebiT 09:00, ganmcxadebeli qalaq iambo-
lis patara supermarketSi vaWrobisas gaaCera am maRaziis TanamSromelma, 
aryis patara boTlis moparvis braldebiT. boTlis fasi iyo 1.2 bulga-
ruli levi, daaxloebiT 61 evrocentis ekvivalenti levSi. supermarketis 
TanamSromlebma ganmcxadebeli ukan, samuSao oTaxSi gaiyvanes da menejer 
S.F.-Tan datoves. am faqtis Sesaxeb aseve ecnoba maRaziis mepatrones, 
P.D.-s, romelic supermarketSi  policiis  misvlamde gamocxadda.

8. am periodSi viRacam daureka policias da Seatyobina, rom super-
marketSi moxda qurdoba.

9. ganmcxadeblis TqmiT, igi gaCxrikes da CamoarTves savaWro kalaTa. 
amis Semdeg S.F.-ma mas brali dasdo qurdobaSi, saxeSi gaartya, iatakze 
daagdo da gulmkerdSi wixliT scemda, ganmcxadebeli ki yviroda da ga-
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Cerebas sTxovda. roca S.F. gaCerda, ganmcxadebelma wamodgoma moaxerxa 
da aRmoaCina, rom mcire Tanxa aklda. roca ganmcxadebelma Tanxisa  da 
saTvalis dabruneba iTxova, romelic cemisas dauvarda, S.F.-ma Tavis are-
Si kvlav Semohkra xeli da Zirs daagdo, ris Semdegac P.D.-m ramdenjerme 
wixli Caartya da uTxra, rom aseTi adamianebi mis bizness azaralebdnen. 

10. cota xnis Semdeg supermarketSi ori policieli mivida, romleb-
sac ganmcxadebeli, S.F.-isa da P.D.-s TandaswrebiT, kedelTan miyenebuli 
daxvdaT. P.D. policiis mosvlisTanave wavida, savaraudod, ukana kariT.

11. ganmcxadeblis versiis Tanaxmad, sagamoZiebo procesisas man po-
licielebs uTxra, rom scema orma mamakacma da samedicino daxmarebas 
saWiroebda. igi aseve acxadebda, rom am incidentis Semdeg siaruli uWir-
da da policielebi policiis manqanamde misvlaSi daexmarnen. gamoZiebis 
procesSi policiis oficrebma aRniSnes, rom supermarketSi misvlisas 
ganmcxadebelma maT acnoba cemis faqtis Sesaxeb. maT eWvqveS daayenes 
ganmcxadeblis mtkiceba, rom mas samedicino daxmareba sWirdeboda, aR-
niSnes ra, rom ganmcxadebels dazianebebi ar hqonda da gadaadgilebac 
damoukideblad SeeZlo. 

12. policielebma ganmcxadebeli policiis ganyofilebaSi gadaiyvanes 
qurdobasTan dakavSirebuli garemoebebis dasadgenad. mosacdelSi, saq-
mis ganmxilveli oficris lodinisas, ganmcxadebelma, savaraudod, Zlieri 
tkivili igrZno, Senoba datova da ucnob mZRols saxlSi wayvana sTxova. 

13. maleve zemoxsenebuli ori policieli ganmcxadeblis binisken gae-
marTa. maT igi saxlis win, skamze Camomjdari ipoves da binaSi Seiyvanes. 
iq ganmcxadebelma xeli moawera ZarcvasTan dakavSirebul oqms. Semdgomi 
gamoZiebisas erT-erTma policielma aRniSna, rom ganmcxadebeli binaSi 
maTi yofnisas sawolze wamowva da cudad gamoiyureboda.

14. policielebis wasvlis Semdeg ganmcxadebeli cudad gaxda da misma 
colma saswrafo gamoiZaxa.

B.  ganmcxadeblis janmrTelobis mdgomareoba 

15. imave dRes ganmcxadebeli moxvda iambolis saavadmyofos saswrafo 
daxmarebis ganyofilebaSi, sadac dadginda, rom motexili hqonda xuTi 
nekni, aReniSneboda ormagi pnevmoToraqsi, sxeulis zeda nawilis kanqveSa 
emfizema da dalurjebebi Tavis, gulmkerdisa da muclis areebSi.

16. ori dRis Semdeg, 2004 wlis 23 aprils, ganmcxadebeli gadaiyvanes 
stara zagoras saavadmyofoSi, sadac Cautarda ramdenime gamokvleva. sa-
medicino daskvnebis Tanaxmad, mas Camsxvreuli hqonda 10 nekni, aReniSne-
boda kanqveSa emfizema, hematomebi gulmkerdze, zurgsa da orive gverd-
ze, didi zomis hematoma welis areSi da ormagi hemopnevmoToraqsi. 2004 
wlis 28 aprils ganmcxadebels Cautarda muclis Rrus ultrabgeriTi 
gamokvleva, romelmac aCvena ormxrivi plevriti da funqciuri cvlile-
bebi TirkmelebSi, travmis fonze.

17. ganmcxadebels Cautarda ramdenime samedicino procedura, inter alia 
plevrocentezis CaTvliT, ra drosac 200 ml siTxe amoiRes plevris Rrudan.

18. ganmcxadebeli saavadmyofodan 2004 wlis 5 maiss gaweres da 
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45-dRiani biuleteni misces.
19. 2004 wlis 14 maiss ganmcxadebelma Caitara gulmkerdisa da filtve-

bis gamokvleva. eqimma daskvnaSi yuradReba gaamaxvila adre Catexil aT 
neknsa da filtvebis fibrozze. 2004 wlis 4 ivniss, meore Semowmebisas, 
eqimi imeorebs manamdel daskvnebs. 

C. sisxlis samarTlebrivi gamoZieba

20. 2004 wlis 21 aprilis saRamos iambolis saavadmyofos xelmZRva-
nelobam policias Seatyobina ganmcxadeblis miRebis faqti da misi jan-
mrTelobis mdgomareoba. policiis oficeri miavlines saavadmyofoSi, 
Tumca, man ganmcxadeblis naxva ver SeZlo misi janmrTelobis rTuli 
mdgomareobis gamo.

21. momdevno dRes, 2004 wlis 22 aprils, policiis imave oficerma gan-
mcxadebeli saavadmyofoSi moinaxula. am droisTvis ganmcxadebels ur-
TierToba SeeZlo da policiis oficers acnoba, rom supermarketSi orma 
mamakacma scema da maTi amocnoba SeeZlo.

22. imave dRes daiwyo sisxlis samarTlebrivi mokvleva daudgeneli 
damnaSaveebis mimarT.

23. 2004 wlis 23 aprils ganmcxadeblis meuRlem iambolis saqala-
qo policiis administracias mimarTa oficialuri saCivriT, romelSic 
aRwerda faqtebs da iTxovda gamoZiebis dawyebasa da damnaSaveTa dasjas. 

24. 2004 wlis 23 aprilidan 18 maisamde policiis gamomZiebelma daki-
Txa P.D. S.F. da maRaziis ori TanamSromeli, incidentis adgilas gamoZaxe-
buli policielebi, policieli, romelmac ganmcxadebeli saavadmyofoSi 
moinaxula da TviTon ganmcxadebeli. supermarketSi namyofi policie-
lebis TqmiT, ganmcxadebelma, romelsac alkoholis suni asdioda, maT 
uTxra, rom scemes, magram sxeulze Zaladobis kvali ar aReniSneboda. 
aseve, damatebiT aRniSnes, rom ganmcxadebels dauxmareblad siaruli 
SeeZlo da samedicino daxmareba ar mouTxovia. S.F.-ma ganacxada, rom 
roca policiaSi rekavda, ganmcxadebelma oTaxis datoveba scada. S.F.-ma 
mas mkerdze xeli staca da es ukanaskneli kars Seejaxa. man uaryo gan-
mcxadeblis cemis faqti da kvlav aRniSna, rom ganmcxadebeli mTvrali 
iyo da maT emuqreboda. P.D. irwmuneboda, rom roca is supermarketSi 
mivida, S.F. da ganmcxadebeli marTlac ukana oTaxSi imyofebodnen, magram 
ganmcxadebels, romelic mTvrali iyo, aranairi dazianeba ar aReniSnebo-
da. man uaryo ganmcxadeblis cemis faqti da damatebiT aRniSna, rom ar 
icoda, ra moxda ganmcxadebelsa da S.F.-s Soris, sanam isini marto iyvnen 
oTaxSi. ganmcxadebelma detalurad aRwera faqtebi, miuxedavad imisa, 
rom misi mtkicebiT, incidentis Semdeg ramdenime moments bundovnad ix-
senebda miRebuli Sokis gamo. 

25. policiis gamomZiebelma 18 maiss moiTxova samedicino eqspertizis 
Catareba, romlis daskvnac mas 2004 wlis 23 maiss miewoda. es daskvna 
imeorebda ganmcxadeblis samedicino istoriaSi arsebul informacias. 
samedicino eqspertma daaskvna, rom ganmcxadebels dazianebebi SeiZleba 
mieRo mis mier aRweril situaciaSi, kerZod, muStebiTa da wixlebiT ce-
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miT, magram ara S.F.-is mier aRwerili formiT. 
26. 2004 wlis 25 maiss gamomZiebelma amocnobis procedura Caatara, ra 

drosac ganmcxadebelma amoicno supermarketis menejeri S.F. da am super-
marketis mepatrone P.D. - pirebi, romlebmac igi scemes.

27. 2004 wlis 27 maiss ganmcxadebeli dakiTxa iambolis saqalaqo sa-
samarTlos mosamarTlem. ganmcxadebelma gaimeora movlenebis Tanmimde-
vroba da ganacxada, rom sasamarTloSi samarTalwarmoebisas samoqalaqo 
sarCels Seitanda savaraudo damnaSaveTa winaaRmdeg.

28. 2004 wlis 2 ivniss S.F. daikiTxa, rogorc eWvmitanili. man dumilis 
uflebiT isargebla. imave dRes policiis gamomZiebelma gamoZieba daasru-
la da saqme iambolis saqalaqo prokuraturas gadasca im safuZvliT, rom 
S.F. sasamarTlos winaSe warmdgariyo ganmcxadeblisTvis sxeulis naklebad 
mZime dazianebis gamo. rogorc irkveva, P.D.-s brali ar wahyenebia.

29. 2004 wlis 8 ivniss iambolis saqalaqo prokuraturis prokurorma 
R.L.-ma S.F.-is mimarT saqmiswarmoeba Sewyvita, daadgina ra, rom ar arse-
bobda sakmarisi mtkicebuleba S.F.-isa da P.D.-s mier ganmcxadeblis cemi-
sa. kerZod, prokurorma ganacxada, rom ganmcxadeblis  moTxrobil mo-
vlenaTa Tanmimdevroba urTierTsawinaaRmdego iyo. man am mimarTulebiT 
or aspeqtze gaamaxvila yuradReba: pirveli, ganmcxadebelma ar acnoba 
policielebs, rom sWirdeboda samedicino daxmareba; da meore, miuxeda-
vad misi Cvenebisa, rom TavSi orjer Caartyes, mowmeebis CvenebaTa Tanax-
mad, mas dazianebebi ar aReniSneboda da eqimebis daskvnebSic araferia 
naTqvami maT Sesaxeb. damatebiT, prokurorma aRniSna, rom ganmcxadebels 
bundovnad axsovda incidentis Semdgomi periodi.

30. ganmcxadebelma (TariRi daudgenelia) gadawyvetileba sasamarT-
loSi gaasaCivra. man kvlav gaimeora, rom acnoba policielebs misi cemis 
Sesaxeb, da rom dazianebebi, bunebrivia, TvalsaCino mogvianebiT gaxda. 
man aseve sadavo gaxada movlenaTa prokuroriseuli versia, romelic, 
ganmcxadeblis azriT, imgvarad ganimarteboda, TiTqos man Tavi TviTon 
daiziana.

31. 2004 wlis 2 ivliss iambolis saqalaqo sasamarTlom prokuroris 
dadgenileba dausabuTeblobis safuZvliT gaauqma da saqme Semdgomi ga-
moZiebisTvis daabruna. mosamarTle D.S.-ma daadgina, rom saqmeSi iyo ar-
sebiTi faqtobrivi mtkicebuleba maRaziaSi ori mamakacis mier ganmcxa-
deblis cemis Sesaxeb. prokuroris daskvnebTan dakavSirebiT ki sasamarT-
lom aRniSna: incidentis dasrulebisTanave ganmcxadebelma policielebs 
acnoba, rom orma adamianma scema, Semdgom ki amoicno isini. savaraudo 
Cartyma TavSi ki dafiqsirda samedicino dokumentSi, romelSic inter alia 
miTiTebulia, rom pacients aReniSneboda sxeulis zeda nawilis kanqveSa 
emfizema da Tavis daxuruli travma. sasamarTlom aseve moixmo samedici-
no eqspertis daskvna, romelSic dadgenilia, rom ganmcxadebels daziane-
bebi, SesaZloa, mis mier aRweril garemoebebSi mieRo, kerZod, muStebiTa 
da wixlebiT cemisas, magram ara S.F.-is mier aRwerili formiT.

32. saqmis dabrunebis Semdeg, 2004 wlis 15 ivliss, prokurorma mi-
TiTeba misca gamomZiebels, daekiTxa policiis is oficrebi, romlebmac 
ganmcxadebeli policiis ganyofilebaSi naxes, raTa gaerkvia,  aReniSnebo-
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da Tu ara ganmcxadebels TvalsaCino dazianebebi,  moiTxova Tu ara same-
dicino daxmareba, Tu dasWirda siarulisas daxmareba da Tu iyo nasvami. 
2004 wlis 16 da 19 ivliss policiis gamomZiebelma ramdenime policieli 
dakiTxa. mowmeebma ganacxades, rom ganmcxadebels SeeZlo damoukide-
blad gadaadgileba da TvalsaCino dazianebebi ar aReniSneboda.

33. 2004 wlis 20 ivliss policiis gamomZiebelma gamoZieba daasrula da 
saqme prokuraturas gadasca im safuZvliT, rom S.F. sasamarTlos winaSe 
warmdgariyo ganmcxadeblisTvis sxeulis naklebad mZime dazianebis gamo.

34. 2004 wlis 22 ivliss prokurorma R.L.-ma S.F.-is mimarT kvlav Sewy-
vita sisxlis samarTlis saqme identuri safuZvliT - rom damatebiTi 
sagamoZiebo zomebis miRebis miuxedavad, ar arsebobda mtkicebuleba, ro-
melic daasabuTebda ganmcxadeblis cemas savaraudo damnaSaveebis mier. 
man damatebiT miuTiTa, rom ganmcxadebels samedicino daxmareba ar mou-
Txovia da TvalsaCino dazianebebi ar aReniSneboda.

35. ganmcxadebelma winamdebare dadgenileba gaasaCivra, kvlav aRniSna 
ra, rom prokurorma arsebiTi mtkicebulebis ganxilva ver SeZlo. dama-
tebiT, igi irwmuneboda, rom saqmeSi arsebuli mtkicebulebebi amyarebda 
mis braldebebs ara marto S.F.-is, aramed P.D.-is winaaRmdeg.

36. 2004 wlis 4 oqtombers iambolis saqalaqo sasamarTlom gaauqma 2004 
wlis 22 ivlisis dadgenileba - dausabuTeblobis gamo - da saqme damatebi-
Ti gamoZiebisTvis daabruna. mosamarTle G.K.-m, saxeldobr, aRniSna: gan-
mcxadebelma policielebs ganucxada, rom scemes da mogvianebiT savarau-
do damnaSaveebic amoicno; metic, misi gancxadebebi dazianebebTan dakavSi-
rebiT eqimebis daskvnebiTac gamyarda. amis gaTvaliswinebiT, sasamarTlom 
daaskvna, rom sakmarisi mtkicebuleba arsebobda braldebulTa warsadge-
nad sasamarTlos winaSe. Tumca, mtkicebulebaTa gasamyareblad, sasamarT-
lom sagamoZiebo organoebs miTiTeba misca, daekiTxaT ganmcxadeblis meu-
Rle da maRaziis TanamSromeli, romelic manamde ar dakiTxula.

37. saqmis gamoZiebaSi dabrunebis Semdeg, sasamarTlos miTiTebis Se-
sabamisad, policiis gamomZiebelma zemoaRniSnuli mowmeebi dakiTxa. 2004 
wlis 15 oqtombers policiis gamomZiebelma gamoZieba daasrula da saqme 
prokuraturas gadaugzavna im safuZvliT, rom S.F. sasamarTlos winaSe 
unda warmdgariyo.

38. 2004 wlis 3 noembers prokurorma R.L.-ma, imave safuZvliT, kvlav Sewy-
vita sisxlis samarTalwarmoeba S.F.-is winaaRmdeg. man aseve daaskvna, rom da-
matebiT dakiTxul mowmeTa Cvenebebi mis adrindel daskvnebs ver cvlida.

39. ganmcxadebelma aRniSnuli gaasaCivra da, saqmis SewyvetasTan daka-
vSirebiT, kvlav moixmo adrindeli argumentebi. 2004 wlis 9 dekembers 
saqalaqo sasamarTlom gaauqma 2004 wlis 3 noembris dadgenileba da saqme 
mesamed daubruna gamoZiebas. mosamarTle N.N.-ma aRniSna, rom dazianeba-
Ta umravlesoba Sinagani iyo da, Sesabamisad, mowmeebma isini garegnulad 
ver SeniSnes. sasamarTlom daadgina, rom prokuroris daskvnebi saqmis 
faqtobriv garemoebebs ar Seesabameboda, man ar gaiTvaliswina samedi-
cino daskvnebi, da rom sakmarisi mtkicebuleba arsebobda damnaSaveTa 
dasasjelad. aseve misi miTiTebiT, prokurors unda daekiTxa erT-erTi 
im policielTagani, romelic incidentis adgilas imyofeboda.
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40. amis paralelurad, ganmcxadebelma iambolis saolqo sazoga-
doebriv prokuraturas mimarTa saCivriT, romelSic aRniSna, rom proku-
rori R.L. mikerZoebuli iyo da iTxovda mis acilebas. 2004 wlis 27 dekem-
bris dadgenilebiT, saolqo prokurorma saCivari ar daakmayofila. man 
daadgina, rom gamoZiebis Sewyveta efuZneboda prokuroris mosazrebas, 
Camoyalibebuls sasamarTlos miTiTebiT Catarebuli damatebiTi gamo-
Ziebis safuZvelze, da sxva miniSnebaTa ararsebobis SemTxvevaSi, ubra-
lo faqti, rom prokurorma samarTalwarmoeba ramdenjerme Sewyvita, mis 
mikerZoebulobas ar adasturebda. 

41. 2005 wlis 17 ianvars policiis gamomZiebelma erT-erTi im poli-
cielTagani dakiTxa, romelic supermarketSi imyofeboda da 2005 wlis 21 
ianvars gamoZieba daasrula im mosazrebiT, rom braldebuli sasamarT-
los winaSe unda warmdgariyo. 2005 wlis 25 Tebervals imave prokurorma, 
imave safuZvliT, meoTxed Sewyvita sisxlis samarTlwarmoeba. man aRniS-
na, rom ganmcxadebels bundovnad axsovda saqmis garemoebebi da ar ar-
sebobda zusti informacia imis Sesaxeb, Tu ra moxda mis mier policiis 
ganyofilebis datovebidan Sin misvlamde. 

42. ganmcxadebelma aRniSnuli dadgenileba kvlav gaasaCivra. 2005 wlis 
11 ivliss saqalaqo sasamarTlom gaauqma 2005 wlis 25 Tebervlis dadge-
nileba, rogorc ukanono da dausabuTebeli, da saqme gamoZiebas daubru-
na. mosamarTle A.A.-m daadgina inter alia: prokuroris daskvnebi mianiSneb-
da imaze, rom ganmcxadebelma policiis ganyofilebis datovebis Semdeg 
rogorRac Tavi daiziana an ucnobi pirebis Tavdasxmis msxverpli gaxda. 
sasamarTlom aRniSna, rom droisa da adgilis gaTvaliswinebiT, ra pirobe-
bSic, prokuroris versiiT, unda momxdariyo incidenti - kerZod, ganmcxa-
deblis Sin dabrunebisas - Zneli savaraudoa, es SeumCneveli darCeniliyo. 

D. sisxlis samarTalwarmoebis Sewyveta

43. amis paralelurad, (TariRi daudgenelia) S.F.-ma, 1974 wlis sisxlis 
saproceso kodeqsis 239-e (a) punqtis Tanaxmad, moiTxova, rom misi saqme 
sasamarTlos ganexila an samarTalwarmoeba Sewyvetiliyo, radgan isedac 
didxans gagrZelda. 2005 wlis 24 noembers saqalaqo sasamarTlom proku-
rors miTiTeba misca: an ori Tvis vadaSi sabraldebo daskvna waredgina 
misTvis, an saqmiswarmoeba Seewyvita.

44. irkveva, rom gamoZieba ar Catarebula 2005 wlis 11 ivlisidan 2 de-
kembramde. 2005 wlis 2 dekembers saqme gadaeca sxva prokurors, radgan 
prokurori R.L. daawinaures.

45. 2006 wlis 10 ianvars prokurorma miTiTeba misca policiis sxva 
gamomZiebels, gaegrZelebina gamoZieba.

46. 2006 wlis 17 ianvars policiis gamomZiebelma samedicino eqsper-
tizis Catareba moiTxova. 2006 wlis 2 Tebervlamde (zusti TariRi daud-
genelia) samedicino eqspertma Tavisi daskvnebi warmoadgina. man aRniSna, 
rom ganmcxadeblis dazianebebi damZimda drois gasvlis Semdeg, Sesaba-
misad, incidentis mere mas jer kidev SeeZlo damoukideblad gadaad-
gileba. aseve aRniSna, rom hematoma TvalsaCino xdeba sisxlCaqcevidan 
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naxevari saaTis Semdeg, or saaTis ganmavlobaSi, Sesabamisad, SesaZlebeli 
iyo, ganmcxadeblis dazianebebi maSinve ver SeeniSnaT. 

47. amasobaSi 239 (a) muxlis safuZvelze dadgenili orTviani vada - 
imisTvis, rom saqmiswarmoeba an Sewyvetiliyo, an prokurors sabraldebo 
daskvniT miemarTa sasamarTlosTvis - amoiwura. saqalaqo sasamarTlom 
2006 wlis 9 Tebervals Sewyvita sisxlis samarTalwarmoeba.

48. ganmcxadebelma es gadawyvetileba gaasaCivra. igi amtkicebda: imis 
gaTvaliswinebiT, rom sxeulis naklebad mZime dazianeba mZime danaSauli 
iyo sisxlis samarTlis kodeqsis 93-e muxlis me-7 punqtis Tanaxmad da 
braldebuls, Sesabamisad, ufleba hqonda samarTalwarmoebis procesis 
Sewyveta moeTxova gamoZiebis dawyebidan mxolod ori wlis Semdeg, es 
vada ar iyo amowuruli da ganmcxadeblis moTxovnac am sakiTxTan daka-
vSirebiT naadrevi gaxldaT.  

49. 2006 wlis 8 maiss iambolis saolqo sasamarTlom wina gadawyveti-
leba ZalaSi datova. man daadgina, rom sxeulis naklebad mZime dazia-
neba sisxlis samarTlis kodeqsis 93-e muxlis me-7 punqtis farglebSi 
ar xvdeboda da, Sesabamisad, braldebulis moTxovna naadrevi ar yofi-
la. sasamarTlom daasabuTa, rom 1974 wlis sisxlis saproceso kodeqsis 
239(a) muxlis Tanaxmad, garkveuli periodis Semdeg, braldebuls ufleba 
hqonda, moeTxova misi saqmis ganxilva an Sewyveta sasamarTlos mier. wi-
namdebare saqmeSi sasamarTlo uflebamosili iyo daedgina mxolod is, 
Tu ramdenad daicves sagamoZiebo organoebma vadebi da ar SeeZlo saqmis 
arsebiTad ganxilva. 

E.  sxva movlenebi

50. 2006 wlis 3 agvistos ganmcxadebelma mTavar sazogadoebriv proku-
rors mimarTa saCivriT, romelSic acxadebda, rom prokurorma R.L.-ma ra-
mdenjerme Sewyvita sisxlis samarTalwarmoeba; miuxedavad sasamarTlos 
miTiTebebisa, braldebuli sasamarTlos winaSe waredgina, meore proku-
rorma, romelsac saqme mogvianebiT gadaeca, araferi moimoqmeda da xeli 
Seuwyo saqmiswarmoebis Sewyvetas. 

51. 2006 wlis 16 agvistos umaRlesi sakasacio prokuraturis proku-
rorma mokvleva Caatara ganmcxadeblis braldebaTa irgvliv da saqmeze 
momuSave meore prokurorisa da zemdgomi prokurorisagan axsna-ganmar-
teba iTxova imasTan dakavSirebiT, Tu ratom dagvianda sasamarTlosTvis 
sabraldebo daskvnis miwodeba. 

52. 2007 wlis 30 agvistos iambolis saqalaqo prokurorma umaRles sa-
kasacio prokuraturas acnoba, rom saqmeze momuSave prokuroris mimarT 
disciplinuri sanqciebi ar dawesebula, radgan igi sando TanamSromlad 
iTvleboda da is, rom sabraldebo daskvna droulad ver momzadda, iyo 
Secdoma, romelic ganzrax ar dauSvia. 

53. ar arsebobs informacia imis Sesaxeb, dawesda Tu ara raime disci-
plinuri sanqcia prokuror R.L.-is mimarT.
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II. Sesabamisi erovnuli kanonmdebloba da praqtika

1. sxeulis naklebad mZime dazianeba

54. 1968 wlis sisxlis samarTlis kodeqsi sxeulis naklebad mZime da-
zianebas (средна телесна повреда) gansazRvravs, rogorc inter alia janmr-
Telobis droebiT saSiS mdgomareobas sicocxlisTvis an janmrTelobis 
mudmiv aSlilobas, romelic safrTxes ar uqmnis adamianis sicocxles 
(129-e muxlis me-2 punqti). im droisaTvis sxeulis naklebad mZime dazia-
nebis nebiT miyeneba isjeboda 5 wlamde patimrobiT (129 (1)). is eqvemdeba-
reba sazogadoebriv devnas (muxli 161).

55. 93-e muxlis me-7 punqti adgens, rom danaSauli, romelic isjeba 
5 welze meti vadiT, unda CaiTvalos „mZimed“ am kodeqsis miznebisaTvis. 

2.  saqmis sasamarTlosTvis gadacema braldebulis moTxovniT

56. Sesabamis dros moqmedi 1974 wlis sisxlis saproceso kodeqsis 239(a) 
muxli inter alia iTvaliswinebda, rom danaSaulis CadenaSi braldebul pirebs, 
romelTa mimarTac winaswari gamoZieba erT weliwadSi dasrulda, ufleba 
hqondaT, moeTxovaT maTi saqmis ganxilva an Sewyveta sasamarTlos mier. mZi-
me danaSaulis SemTxvevaSi, amgvari moTxovna SesaZlebeli iyo, Tu Sesabamisi 
organoebi ori wlis ganmavlobaSi winaswar gamoZiebas ver daasrulebdnen.

57. amgvar SemTxvevaSi, sasamarTlo saqmes ugzavnis sazogadoebriv 
prokurors miTiTebiT, rom ori Tvis vadaSi sabraldebo daskvniT mimar-
Tos sasamarTlos, an Sewyvitos saqmiswarmoeba. Tu prokuratura umoq-
medoa, sasamarTlo valdebulia, Sewyvitos sisxlis samarTalwarmoeba.

58. winamdebare debuleba TiTqmis sityva-sityviT  gadavida 2005 wlis axa-
li sisxlis saproceso kodeqsis 368-e da 369-e muxlebSi. 2010 wlis 25 marts 
parlamentma 368-e da 369-e muxlebi gaauqma, rac ZalaSi 2010 wlis 28 maiss 
Sevida. sakonstitucio sasamarTlom 2010 wlis 28 seqtembris gadawyvetile-
biT (реш. № 10 от 28 септември 2010 г. по к. д. № 10/2010 г. обн. ДВ, бр. 80 от 12 октомври 
2010 г.), respublikis prezidentis moTxovnas - muxlebis gauqmeba arakonsti-
tuciurad ecno - uari uTxra. man daadgina, rom kanonis Sesabamisi muxlebis 
gauqmeba konstitucias ar ewinaaRmdegeboda. aseve, inter alia aRniSna: gauqmebu-
li proceduris sisuste is iyo, rom igi iyenebda formalur, pirwmindad rao-
denobriv principebs, raTa ganesazRvra winaswari patimrobis xangrZlivobis 
„gonivruli dro“. man damatebiT aRniSna: saqmeTa did nawilSi am midgomebiT, 
SesaZloa, swori daskvna gakeTebuliyo, magram zog rTul saqmeSi es principi, 
sazogadoebrivi interesis sazianod - rom yvela damnaSave unda wardges sa-
samarTlos winaSe - braldebuls arasaTanado upiratesobas aniWebda. 

3.  saxelmwifos pasuxismgebloba miyenebul zianze

59. zianze saxelmwifosa da TviTmmarTvelobaTa pasuxismgeblobebis 
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Sesaxeb 1988 wlis aqtis (SemdgomSi „saxelmwifos pasuxismgeblobis aqti“) 
1-li seqciis Tanaxmad, saxelmwifo pasuxismgebelia zianze, rac indi-
vids miadga im ukanono gadawyvetilebaTa Sedegad, romlebic miRebulia 
saxelmwifo organoebisa da misi moxeleebis qmedebebiT an umoqmedobiT, 
administraciuli qmedebisas an masTan dakavSirebiT. umaRlesi sakasacio 
sasamarTlos precedentuli samarTlis mixedviT, sisxlis samarTlis ga-
moZiebis konteqstSi, sagamoZiebo da prokuraturis organoTa qmedebe-
bi administraciuli ar aris da, Sesabamisad, zemoxsenebuli organoebi 
aqtis 1-li seqciis moqmedebis qveS ar xvdebian (тълк. реш. № 3 от 22 април 
2005 г. на ВКС по тълк.д. № 3/2004 г. ОСГК).

60. saxelmwifos pasuxismgeblobis aqtis meore seqcia adgens, rom 
saxelmwifo pasuxismgebelia zianze, romelic individs miadga inter alia 
sagamoZiebo da prokuraturis organoebis mier - (i) ukanono winaswari 
patimrobis saxiT, (ii) bralis ukanonod wardgeniT,  (iii) sasjelis aRsru-
lebiT misjilze meti vadiT.

samarTali

1. konvenciis me-3 muxlis savaraudo darRveva

61. ganmcxadebeli Cioda, rom mis mimarT Zaladobis faqtze sisxlis 
samarTlis gamoZieba araefeqtiani iyo. mtkicebisas igi moixmobda kon-
venciis me-6 muxlis 1-l punqts.

62. sasamarTlo miiCnevs, rom ganacxadis es nawili xvdeba konvenciis 
me-3 muxlis farglebSi, romelic gulisxmobs:

„aravin SeiZleba daeqvemdebaros wamebas, araadamianur an Rirsebis Se-
mlaxvel mopyrobas an dasjas“.

A. mxareTa argumentebi

1. mTavroba

63. mTavrobis mtkicebiT, ganmcxadebels samarTlebrivi dacvis Sida-
saxelmwifoebrivi saSualebebi ar amouwuravs, radgan saxelmwifos pa-
suxismgeblobis aqtis Tanaxmad, mas sagamoZiebo organoebis winaaRmdeg 
Suamdgomloba ar dauyenebia, arc savaraudo damnaSaveTa winaaRmdeg Seu-
tania samoqalaqo saCivari. 

64. damatebiT, mTavrobam aRniSna, rom savaraudo arasaTanado mopyro-
bis faqtze gamoZieba myisierad daiwyo da droulad da yovlismomcvelad 
mimdinareobda. prokurori zustad iTvaliswinebda mosamarTlis miTiTe-
bebs saqmis gamoZiebaSi dabrunebisas da Sesabamis damatebiT sagamoZiebo 
qmedebebs asrulebda.
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65. saTanado organoebma Zal-Rone ar daiSures faqtebis dasadgenad 
da saqmeze moagroves arsebiTi mtkicebulebebi. amgvarad, mTavrobis 
azriT, dadginda, rom ganmcxadebelma miiRo alkoholi, supermarketSi 
iqurda da imis nacvlad, rom policielebisTvis daxmareba eTxova, pra-
qtikulad gaipara policiis ganyofilebidan.

66. mTavrobam damatebiT aRniSna, rom ganmcxadeblis versiaSi saubaria 
urTierTsawinaaRmdego  faqtebze, romlebic ar myardeba mowmeTa Cve-
nebebiT an samedicino dokumentebiT. mTavrobam aRniSna, rom samedici-
no eqspertizis daskvnaSi sakmarisi damajereblobiT ver dadginda, rom 
ganmcxadebeli dazianda mis mier aRwerili qmedebebiT. aseve, 2004 wlis 
4 ivnisis CanawerSi eqimi aRniSnavs „Zvel dazianebebs“ ganmcxadeblis nekn-
ze, rac eWvs badebs am dazianebaTa zust drosTan dakavSirebiT. 

2.  ganmcxadebeli

67. ganmcxadebeli aRniSnavs, rom mas ar evaleboda saxelmwifos pasu-
xismgeblobis aqtis gamoyeneba, radgan igi arc braldebuli iyo da arc 
msjavrdebuli.

68. ganmcxadebeli damatebiT aRniSnavs, rom mas qurdoba arasodes 
Caudenia da romc Caedina, es ukanaskneli mainc ver gaamarTlebda mis 
mimarT arasaTanado mopyrobas. amas garda, man samedicino daxmareba in-
cidentis dResve iTxova da misi dazianebebi aRwerilia ramdenime samedi-
cino dokumentSi. mTavrobis argumentTan dakavSirebiT, rom eqspertizis 
daskvna saTanadod damajerebeli ar iyo, ganmcxadebeli irwmuneba: eqs-
pertizis daskvnaSi naTladaa dadgenili, rom dazianebebi pirs SeiZleba 
mieRo mis mier aRwerili formiT.

69. ganmcxadebeli damatebiT amtkicebs, rom gamoZieba efeqtianad ver 
CaiTvleboda. igi aRniSnavs, rom prokurorma ver SeZlo saTanado ga-
moZiebis Catareba, miuxedavad sasamarTlos uamravi miTiTebisa. vadaSi 
gawelili da dagvianebuli gamoZiebis Sedegad, braldebulma moaxer-
xa samarTalwarmoebis Sewyveta 1974 wlis sisxlis saproceso kodeqsis 
239(a) muxlis Sesabamisad.

B.  sasamarTlos Sefaseba

1.  dasaSveboba

70. mTavroba amtkicebda, rom ganmcxadebels samarTlebrivi dacvis 
Sidasaxelmwifoebrivi saSualebebi ar amouwuravs, radgan saxelmwifos 
pasuxismgeblobis aqtis Tanaxmad, mas SeeZlo Suamdgomloba daeyenebina 
sagamoZiebo organoebis winaaRmdeg, an savaraudo damnaSaveTa winaaRmdeg 
Seetana samoqalaqo saCivari. 

71. sasamarTlo aRniSnavs, rom potenciuri saCivari sagamoZiebo or-
ganoebis winaaRmdeg ar xvdeba saxelwifos pasuxismgeblobis aqtis far-
glebSi. adgilobrivi precedentebiT, sagamoZiebo da prokuraturis or-
ganoebi pasuxismgebelni ar arian saxelmwifos pasuxismgeblobis aqtis 
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1-li seqciis Sesrulebaze. amave dros, meore seqciaSi CamoTvlilia is 
konkretuli garemoebebi, romlebSic SeiZleba daisvas sagamoZiebo or-
ganoebis pasuxismgeblobis sakiTxi, Tumca, am siaSi ar xvdeba ganmcxade-
belis situacia (ix. zemoT punqtebi 59-60). nebismier SemTxvevaSi, mTa-
vrobam ver SeZlo daesabuTebina mtkiceba imis Sesaxeb, rom saxelmwifos 
pasuxismgeblobis aqti winamdebare saqmeSi unda gamoyenebuliyo - Sesaba-
misi SidasamarTlebrivi precedentebis warmodgeniT, msgavs situaciebSi 
zianis anazRaurebasTan dakavSirebiT. 

72. rac Seexeba savaraudo damnaSaveTa winaaRmdeg samoqalaqo saCi-
vris Setanas zianis anazRaurebis moTxovniT, sasamarTlo miiCnevs, rom 
ganmcxadebels, romelmac sisxlis samarTlis sistemaSi arsebuli yvela 
SesaZlebloba amowura, ar moeTxoveboda mTavrobis mier aRniSnuli dac-
vis samoqalaqo samarTlebrivi saSualebis gamoyeneba (ix. mutatis mutandis, 
Assenov and Others v. Bulgaria, 28 oqtomberi 1998, § 86, Reports of Judgments and 
Decisions 1998 VIII). metic, samoqalaqo samarTlebrivi saSualeba, romelzec 
mTavrobam gaamaxvila yuradReba, winamdebare saqmis garemoebebSi ver 
CaiTvleboda sakmarisad me-3 muxlis mixedviT saxelmwifo valdebulebis 
SesrulebisTvis, radgan igi miznad isaxavda zianis anazRaurebas, da ara 
damnaSaveTa gamovlenasa da dasjas (ix. Beganović v. Croatia, no. 46423/06, § 56, 
25 ivnisi 2009).

73. Sesabamisad, sasamarTlo ukuagdebs mTavrobis arguments me-3 
muxlTan dakavSirebiT warmodgenili saCivris mimarT, rom ganmcxadebels 
dacvis SidasamarTlebrivi saSualebebi ar amouwuravs.

74. sasamarTlo damatebiT aRniSnavs, rom ganacxadis es nawili aSka-
rad dausabuTebeli ar aris konvenciis 35-e muxlis me-3(a) punqtis mixe-
dviT da dauSvebeli ar aris arc erTi sxva safuZvliT. Sesabamisad, igi 
cxaddeba dasaSvebad.

2. saqmis arsebiTi mxareebi

(a) zogadi principebi 

75. sasamarTlo xazgasmiT aRniSnavs, rom me-3 muxli iTvaliswinebs de-
mokratiuli sazogadoebis erT-erT yvelaze fundamentur Rirebulebas. 
igi absoluturi imperatiulobiT krZalavs wamebas an araadamianur an 
Rirsebis Semlaxvel mopyrobas an dasjas.

76. arasaTanado mopyrobam unda miaRwios sisastikis minimalur zRvars, 
raTa moxvdes konvenciis me-3 muxlis farglebSi. am zRvris Sefaseba fardo-
biTia, igi damokidebulia saqmis yvela garemoebaze, rogoricaa: mopyrobis 
buneba da konteqsti, misi xangrZlivoba, fizikuri da sulieri Sedegebi da, 
zog SemTxvevaSi, msxverplis sqesi, asaki da janmrTeloba (ix. A. v. the United 
Kingdom, 23 seqtemberi 1998, § 20, Reports of Judgments and Decisions 1998 VI).

77. sasamarTlo xazgasmiT aRniSnavs, rom konvenciis 1-li muxliT, ma-
Rali xelSemkvreli mxare valdebulia, misi iurisdiqciis qveS yvelas-
Tvis uzrunvelyos konvenciiT gaTvaliswinebul uflebaTa da Tavisu-
flebaTa dacva. konvenciis es muxli, me-3 muxlTan erTad, saxelmwifoebs 
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avaldebulebs, miiRon yvela saWiro RonisZieba, raTa maTi iurisdiqciis 
qveS myofi pirebi ar daeqvemdebaron arasaTanado mopyrobas, kerZo pi-
rebis mier Cadenili arasaTanado mopyrobis CaTvliT (ix. sxva saqmeebTan 
erTad, Šečić v. Croatia, no. 40116/02, § 52, 31 maisi 2007).

78. rodesac individi arasaTanado mopyrobis Sesaxeb dasabuTebul 
saCivars waradgens (aq igulisxmeba saCivrebi kerZo pirTa mier Cadeni-
li arasaTanado mopyrobis Sesaxebac), konvenciis me-3 muxlis Tanaxmad, 
saxelwifos ekisreba saproceso valdebuleba - Caataros damoukidebeli 
gamoZieba kanonis farglebSi (ix. Šečić, citirebulia zemoT, § 53; Nikolay Dimitrov v. 
Bulgaria, no. 72663/01, § 67, 27 seqtemberi 2007 da, mutatis mutandis, Menson and 
Others v. the United Kingdom (dec.), no. 47916/99, 6 maisi 2003). gamoZiebisas Sesa-
Zlebeli unda gaxdes pasuxismgebel pirTa gamovlena maTi dasjis mizniT.

79. am valdebulebis farglebi saxelmwifosTvis erT-erTi saSualebaa, 
da ara erT-erTi Sedegi; Sesabamisma organoebma maT xelT arsebuli yvela 
SesaZlo nabiji unda gadadgan, raTa daicvan incidentTan dakavSirebuli 
mtkicebulebebi (ix. Nikolay Dimitrov, citirebulia zemoT, § 69, da, mutatis 
mutandis, Menson and Others, citirebulia zemoT). am konteqstSi naTeli 
moTxovnaa gamoZiebis dauyovnebliv da gonivruli siswrafiT Catareba. 
xelisuflebis organoTa Semwynarebloba amgvari qmedebebis mimarT mxo-
lod daakninebs sazogadoebis rwmenas kanonierebis principisa da saxel-
mwifos mier samarTlebrivi wyobis SenarCunebisadmi (ix. magaliTad, Mem-
bers (97) of the Gldani Congregation of Jehovah’s Witnesses v. Georgia, no. 71156/01, 
§ 97, ECHR 2007 V, da Milanović v. Serbia, no. 44614/07, § 86, 14 dekemberi 2010).

(b) aRniSnuli principebis gamoyeneba winamdebare saqmeSi

80. sasamarTlosaTvis miwodebuli sando da amomwuravi samedicino 
mtkicebulebis safuZvelze, romelSic dadgenilia, rom ganmcxadebels 
gatexili hqonda aTi nekni, sxeulis zeda nawilze aReniSneboda didi zo-
mis sisxlCaqcevebi, hqonda emfizema da pnevmoToraqsi da saWiroebda se-
riozul qirurgiul Carevas, sasamarTlo miiCnevs: ganmcxadeblis mier 
gasaCivrebuli mopyroba sakmarisad seriozuli iyo imisaTvis, rom  kon-
venciis me-3 muxlis Tanaxmad, arasaTanado mopyrobad CaeTvalaT.

81. Sesabamisad, xelisuflebis organoebs ekisrebodaT saproceso valde-
buleba, kanonis farglebSi CaetarebinaT oficialuri gamoZieba. sasamarT-
lo aRniSnavs, rom saTanado organoebma Tavdapirvelad ramdenime sagamo-
Ziebo nabiji gadadges. maT incidentidan maleve aRZres sisxlis samarTlis 
saqme, dakiTxes mowmeebi, Caatares samedicino eqspertiza da amocnobis pro-
cedura. policiis gamomZiebelma - rogorc sawyis, aseve ganaxlebul sagamo-
Ziebo etapebze - Seafasa ra mtkicebulebebi, mimarTa prokurors, rom S.F. 
waredgina sasamarTlos winaSe. es yovelive mianiSnebs imaze, rom gamoZiebis 
sawyis etapebze xelisuflebis organoebma gonivruli Zalisxmeva gamoiyenes 
mtkicebulebaTa mosapoveblad da faqtebis dasadgenad. 

82. meore mxriv, sasamarTlo damatebiT aRniSnavs, rom prokurorma, 
daaskvna ra, rom supermarketSi arasaTanado mopyroba ar momxdara, ga-
dawyvita samarTalwarmoeba Seewyvita. am gadawyvetilebis miRebisas igi 
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daeyrdno or mTavar safuZvels - ganmcxadebels policiis oficrebisaT-
vis ar uTxovia, uzrunveleyoT samedicino daxmarebiT; da miuxedavad 
ganmcxadeblis araerTi saCivrisa, rom mas TavSi orjer Caartyes, mow-
meebs araferi uTqvamT am adamianis sxeulis dazianebaTa Sesaxeb, eqimebs 
ki, romlebmac igi gamoikvlies, amgvari dazianebebi ar daufiqsirebiaT. 
sasamarTlo aRniSnavs, rom ganmcxadebelma scada prokuroris dadge-
nilebaTa gadasinjva sasamarTlo wesiT, ra drosac igi sadavos xdida 
am dadgenilebebis dasabuTebulobas da xazs usvamda, rom ganmcxade-
blis saCivrebis ganxilvisas adgilobrivi sasamarTlo mis argumentacias 
eTanxmeboda da prokuroris daskvnebs, rogorc dausabuTebels, uaryof-
da (ix. zemoT punqtebi 30 da 31). Tumca, sasamarTlos gadawyvetilebaTa 
miuxedavad, romlebic calsaxad aqarwylebda saqmiswarmoebis Sewyvetis 
orive arsebiT arguments, prokurorma saqmiswarmoeba kidev samjer Sewy-
vita imave argumentiT, ramac sasamarTlo gadasinjva praqtikulad arae-
feqtian saSualebad aqcia.

83. zemoxsenebulidan gamomdinare, sasamarTlo - acnobierebs ra, 
rom prokurors garkveuli diskrecia hqonda mtkicebulebaTa Sefasebis 
dros da imis gadawyvetisas, waredgina Tu ara braldebuli sasamarTlos 
winaSe - adgens: winamdebare saqmis garemoebebSi, erTi da imave safuZvliT 
sisxlis samarTalwarmoebis oTxjer SewyvetiT - miuxedavad sasamarT-
los dadgenilebebisa, romlebic ar eTanxmeboda prokuroris pozicias 
da Riad acxadebda, rom sakmarisi mtkicebuleba arsebobda braldebulis 
sasamarTlos winaSe warsadgenad - prokuraturam ver SeZlo emoqmeda 
saTanadod da gaumarTleblad daabrkola samarTalwarmoebis procesi. 

84. amas garda, saqalaqo sasamarTlos 2005 wlis 24 noembris gadawyve-
tilebis Semdgom, romliTac prokuraturas orTviani vada mieca sabral-
debo daskvnis warmosadgenad, igi valdebuli iyo dauyovnebliv emoqmeda. 
amis nacvlad, prokuraturam saqmeze muSaoba 2006 wlis 10 ianvars gana-
grZo da samedicino eqspertiza mxolod 2006 wlis 17 ianvars moiTxova. 
eqspertis angariSi Sesabamis organoebs 2006 wlis 2 Tebervals gadaecaT, 
magram angariSiseuli daskvnebis miuxedavad, maT mainc ver SeZles dauyo-
vnebliv emoqmedaT. amgvarad, prokuroris mier saqmis gawelvis Sedegad, 
samarTalwarmoeba Sewyda, 1974 wlis sisxlis saproceso kodeqsis 239(a) 
muxlis Tanaxmad.

85. rac Seexeba 239(a) muxliT dadgenil proceduras, sasamarTlom 
ukve aRniSna, rom es iyo erTaderTi samarTlebrivi saSualeba, romelic 
SesaZloa efeqtianad CaTvliliyo (zogierT situaciaSi mainc) sisxlis 
samarTalwarmoebis vadis gadacilebasTan dakavSirebul saCivrebTan mi-
marTebiT. Tumca, rogorc bulgareTis sakonstitucio sasamarTlom gan-
marta (ix. zemoT punqti 58), es samarTlebrivi saSualeba iyenebda forma-
lur kriteriums „gonivruli drois“ gansazRvrisaTvis, rasac, zogierT 
saqmeSi, SesaZloa, Sedegad mohyoloda sisxlis samarTlebrivi devnis 
naadrevi Sewyveta, es ki ewinaaRmdegeba sazogadoebriv interess - damna-
Saveni wardgnen marTlmsajulebis winaSe (ix. Dimitrov and Hamanov v. Bulgaria, 
nos. 48059/06 and 2708/09, § 119, 10 maisi 2011). sasamarTlos azriT, swored 
ase moxda winamdebare saqmeSic. braldebulis mier 239(a) muxliT gaTva-
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liswinebuli samarTlebrivi saSualebis warmatebiT gamoyenebam arasru-
li gamoZieba - romelic xasiaTdeboda prokuroris daJinebuli uariT, 
gaeTvaliswinebina sasamarTlos mier araerTxel aRniSnuli sakiTxebi - 
myisierad daamTavra. Sedegi unda CaiTvalos mopasuxe saxelmwifosaTvis 
konvenciis me-3 muxlis Tanaxmad dadgenil saproceso valdebulebaTa 
Sesrulebis moTxovnis darRvevad (ix. amasTan dakavSirebiT, Beganović, ci-
tirebulia zemoT, §§ 85-87).

86. zemoxsenebulis gaTvaliswinebiT, sasamarTlo askvnis, rom wina-
mdebare saqmeSi xelisuflebis organoebma ver SeZles, efeqtianad ga-
moeZiebinaT ganmcxadeblis braldebebi arasaTanado mopyrobasTan daka-
vSirebiT, ramac gamoiwvia Sesabamisi sagamoZiebo vadis amowurva da mos-
po Semdgomi devnis SesaZlebloba. Sesabamisad, dairRva konvenciis me-3 
muxlis saproceso moTxovnebi.

II. ganacxadis sxva nawilebi

87. ganmcxadebeli, moixmobda ra me-6 muxlis 1-l puqnts, aseve Cioda, 
rom sazogadoebrivi prokuroris umoqmedobam xeli SeuSala, Tavdamsxme-
lebisgan zianis anazRaureba moeTxova. 

88. sasamarTlom ganixila ganacxadis es nawili. Tumca, mis xelT ar-
sebuli yvela masalis Seswavlis safuZvelze - da im kompetenciiT, ro-
melSic gansaxilveli sakiTxi moxvda - daadgina, rom ar vlindeboda kon-
venciasa da mis oqmebSi arsebul uflebaTa da TavisuflebaTa darRveva. 

89. sasamarTlom damatebiT aRniSna, rom ganacxadis am nawils uari 
unda eTqvas aSkara dausabuTeblobis gamo, konvenciis 35-e muxlis me-3 
da me-4 punqtebis Sesabamisad.

III. konvenciis 41-e muxlis gamoyeneba

90. konvenciis 41-e muxlis Tanaxmad:

„Tu sasamarTlo daadgens, rom dairRva konvencia da misi oqmebi, xolo 
Sesabamisi maRali xelSemkvreli mxaris Sidasaxelmwifoebrivi samarTa-
li darRvevis mxolod nawilobrivi gamosworebis SesaZleblobas iZleva, 
saWiroebis SemTxvevaSi, sasamarTlo dazaralebul mxares samarTlian dak-
mayofilebas miakuTvnebs“.

A. ziani

91. ganmcxadebeli aramaterialuri zianis sanacvlod iTxovda 15 000 
evros.

92. mTavrobam am moTxovnas dausabuTebeli da gadametebuli uwoda da 
igi sadavo gaxada.

93. sasamarTlo miiCnevs, rom ganmcxadebeli uflebaTa darRvevis dad-
genis Sedegad SfoTvasa da imedgacruebas ganicdida. amitom, samarTlia-
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nobis principidan gamomdinare, ganmcxadebels aniWebs 4 000 evros.

B. xarjebi da danaxarjebi 

94. ganmcxadebeli aseve iTxovda 1 500 evros - winamdebare ganacxa-
dis komunicirebis Semdeg sasamarTloSi misi iuridiuli momsaxurebis 
xarjebisa da danaxarjebisaTvis. am moTxovnis dasasabuTeblad, man iu-
ridiul warmomadgenelTan gaformebuli kontraqti warmoadgina, sadac 
aRniSnuli Tanxa dafiqsirebuli iyo, rogorc anazRaureba iuridiuli 
momsaxurebisTvis. 

95. mTavrobam am moTxovnas dausabuTebeli da gadametebuli uwoda da 
igi sadavo gaxada.

96. sasamarTlos precedentuli samarTlis Tanaxmad, ganmcxadebels  
xarjebisa da danaxarjebis anazRaurebis moTxovna SeuZlia mxolod maSin, 
roca asabuTebs, rom es Tanxa realurad da aucileblobidan gamomdinare 
gaiRo, da roca saubaria gonivrul Tanxaze. winamdebare saqmeSi sasamarT-
lo - aRniSnavs ra, rom ar miTiTebula iuridiuli momsaxurebis saaTebis 
zusti raodenoba da ganmcxadebels advokati ar warmoadgenda samarTa-
lwarmoebis sawyis etapze (ix. igive midgoma saqmeSi Bachvarovi v. Bulgaria, no. 
24186/04, § 40, 7 ianvari 2010) - gonivrulad miiCnevs gancxadeblisTvis 1 000 
evros miniWebas xarjebisa da danaxarjebis asanazRaureblad.

C. sauravi

97. sasamarTlo Sesaferisad miiCnevs, rom sauravi ganisazRvros evro-
pis centraluri bankis mier dadgenili minimaluri nixriT, rasac unda 
daematos Tanxis sami procenti.

biser kostovi bulgareTis winaaRmdeg



24

xsenebuli mizezebidan gamomdinare, sasamarTlo 
erTxmad
1. dasaSvebad acxadebs ganacxadis im nawils, romelic exeba ganmcxadeblis 

arasaTanado mopyrobis faqtze sisxlis samarTlis gamoZiebis savaraudo 
araefeqtianobas, xolo ganacxadis danarCen nawils acxadebs dauSveblad;

2. adgens, rom dairRva konvenciis me-3 muxlis saproceso nawili;

3. adgens:

(a) konvenciis 44-e muxlis me-2 punqtis Sesabamisad, saboloo gadawyveti-
lebis miRebis dRidan 3 Tvis ganmavlobaSi, mopasuxe saxelmwifom ganmcxa-
debels unda gadauxados Semdegi Tanxis ekvivalenti bulgarul levebSi, 
gadaxdis dRes arsebuli kursiT:

(i) 4 000 evro (oTxi aTasi evro) aramaterialuri zianis asanazRau-
reblad. amas daemateba nebismieri gadasaxadi, romliTac SeiZleba 
daibegros es Tanxa;

(ii) 1 000 evro (aTasi evro) xarjebisa da danaxarjebis asanazRaureblad. 
amas daemateba nebismieri gadasaxadi, romliTac SeiZleba daibegros 
es Tanxa;

(b) zemoxsenebuli samTviani vadis gasvlis Semdeg, Tanxis gadaxdis dRe-
mde, aRniSnul Tanxas daemateba sauravi im moculobiT, rac utoldeba 
evropuli bankis sesxisaTvis gankuTvnil minimalur procents, romelsac 
unda daematos samprocentiani ganakveTi.

5. uaryofs ganmcxadeblis moTxovnis danarCen nawils samarTlian dakmayo-
filebasTan dakavSirebiT.

 Sesrulebulia inglisur enaze da gacxadebulia werilobiT  2012 wlis 
10 ianvars, sasamarTlos reglamentis 77-e muxlis me-2 da me-3 punqtebis 
Sesabamisad.

fatos araci   lex garlicki
registratoris moadgile  Tavmjdomare
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 konvenciis 45-e muxlis me-2 punqtisa da sasamarTlos reglamentis 74-e 
muxlis me-2 punqtis Sesabamisad, am gadawyvetilebas Tan erTvis mosamarT-
leebis - kalajievasa da de gaetanos - gansxvavebuli mosazreba.

mosamarTleebis kalajievisa da de gaetanos erToblivi gansxvavebu-
li mosazreba

1. Cven mTlianad veTanxmebiT daskvnas, rom bulgareTis xelisuflebis 
organoebma ver SeZles konvenciis me-3 muxlis saproceso nawilis dacva. 
Tumca, gamoZiebis dagvianebasTan dakavSirebul msjelobaTa miRma, Cveni 
azriT, saqmeSi mniSvnelovani kiTxvebi daismis pozitiuri valdebule-
bis sxva aspeqtTan dakavSirebiT - Catardes „damoukidebeli gamoZieba 
kanonis farglebSi.... rac SesaZlebels gaxdis pasuxismgebel pirTa ga-
movlenas maTi dasjis mizniT” (§ 78). es aspeqti saTanadod ar ganxilula 
winamdebare gadawyvetilebaSi.

2. mzad varT ra, vaRiaroT, rom prokurori unda moqmedebdes dis-
kreciis farglebSi imis dadgenisas, myardeba Tu ara faqtebiTa da mtki-
cebulebebiT gadawyvetileba savaraudo damnaSavis sasamarTloebis winaSe 
wardgenaze - misi dasjis mizniT - aseve, gvjera, rom es uflebamosileba 
emyareba rwmenas prokuroris mier diskreciis keTilsindisierad gamoye-
nebis Sesaxeb. zogadad, am diskreciiT sargebloba me-3 muxliT garanti-
rebuli pozitiuri valdebulebis Sesabamisi iqneba mxolod maSin, roca 
mas Tan sdevs urTierTSezRudvis garkveuli sistema (system of appropriate 
checks and balances), romliTac SesaZlebeli iqneba am uflebamosilebis 
borotad gamoyenebis Tavidan acileba. roca am diskreciiT sargebloba 
ukanono da arakeTilsindisieria, rogorc winamdebare saqmeSi, knindeba 
me-3 muxlis saproceso moTxovnis arsi, radgan dasjis komponentis mate-
rializeba SeuZlebeli xdeba miuxedavad imisa, rom gamoZiebiT SesaZle-
beli gaxda damnaSavis an damnaSaveebis gamovlena. 

3. sagamoZiebo moqmedebaTa Sewyvetis Sesaxeb Sesabamisi brZanebebis gasa-
Civreba ganmcxadeblis mier, adgilobriv doneze amgvari urTierTSezRud-
vis efeqts qmnida da, marTlac, Sedegad mohyva oTxi sxvadasxva mosamarT-
lis poziciis naTlad gamoxatva prokuraturis arakeTilsindisierebasTan 
dakavSirebiT, maSin, roca es ukanaskneli ganmeorebiT adgenda, rom sa-
qmeSi arsebuli faqtebi da mtkicebulebebi arasakmarisi iyo braldebis 
wasayeneblad. Tundac vivaraudoT, rom winamdebare saqmeSi prokurorebs 
gulwrfelad sjerodaT, rom eWvmitanilis/eWvmitanilTa mimarT bralde-
bis wasayeneblad faqtebi da mtkicebulebebi arasakmarisi iyo, ver vxedavT 
veranair dasabuTebas, Tu ratom ar Catarda sxva mimarTulebiT Semdgomi 
gulisxmieri gamoZieba, romliTac prokuratura ganmcxadeblis seriozul 
dazianebebs ufro sarwmuno axsnas mouZebnida. sasamarTloSi saqmiswar-
moebisas, erT-erTi mosamarTlis azriT, „prokuroris daskvnebi mianiSneb-
da imaze, rom… ganmcxadebelma rogorRac Tavi daiziana an ucxo pirTa 
Tavdasxmis msxverpli gaxda… incidentis prokuroris mier miTiTebuli 
droisa da adgilis gaTvaliswinebiT, kerZod maSin, roca ganmcxadebeli 
Sin brundeboda, TiTqmis SeuZlebeli iyo, es SeumCnevli darCeniliyo“. 
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4. arakeTilsindisierebis sakiTxi, ris gamoc sagamoZiebo procesi 
araerTxel Sewyda, sakmarisi xarisxiT daisva zemdgom prokuraturaSi, 
romelmac imsjela pasuxismgebel prokurorTa mimarT disciplinuri Ro-
nisZiebis gamoyenebaze. Cven ver vxedavT safuZvels, rom maTi SeSfoTeba 
ar gagiziaroT. Tumca, amgvari SeSfoTeba aSkarad arasakmarisi aRmoCnda 
- rogorc sasamarTlos winaSe gamovlenili eWvmitanilebis warsadgenad, 
aseve Semdgomi gamoZiebis dasawyebad sxva garemoebaTa an damnaSaveTa 
dadgenis mizniT.

5. winamdebare saqmeSi arsebuli situacia utoldeba xelisuflebis 
organoTa mier de facto Semwynareblobas Zaladobisadmi, romelmac gamoiw-
via tanjva me-3 muxliT dadgenil zRvars miRma. es mxolod akninebs sazo-
gadoebis rwmenas kanonierebis principisa da samarTlebrivi saxelmwifo 
wesrigis SenarCunebisadmi. vwuxvarT, rom winamdebare gadawyvetilebaSi 
ganxiluli ar aris, Tu ramdenad Seuwyo xeli saprokuroro diskreciis 
ukanonod gamoyenebam mopasuxe saxelmwifos mier me-3 muxliT nakisr 
valdebulebaTa Seusruleblobas. upasuxismgeblo diskrecia mniSvnelo-
bas akargvinebs pozitiur valdebulebas - Catardes gamoZieba damnaSave-
Ta dasjis mizniT da praqtikulad, msxverpls abrunebs im mdgomareobaSi, 
vidre Camoyalibdeboda pozitiuri valdebulebis doqtrina me-2 da me-3 
muxlebis farglebSi.
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procedura

1. saqmes safuZvlad daedo ganacxadi #12544/08, romelic moldo-
vis moqalaqem batonma dumitru breabinma (SemdgomSi „ganmcxadebeli“)  
sasamarTloSi Seitana  2008 wlis 5 Tebervals, adamianis uflebaTa da 
ZiriTad TavisuflebaTa dacvis konvenciis (SemdgomSi „konvencia“) 34-e 
muxlis safuZvelze.

2. ganmcxadeblis interesebs sasamarTloSi icavda batoni g. ulia-
novsCi, CisinauSi moqmedi advokati. moldovis mTavrobas warmoadgenda 
saxelmwifos warmomadgeneli, batoni v. grosu.

3. ganmcxadebeli amtkicebda, rom igi gaxda policiis sisastikis msx-
verpli da Sesabamisma organoebma es faqti saTanadod ar gamoiZies, ris 
gamoc dairRva konvenciis me-3 muxli. igi aseve acxadebda, rom mis mimarT 
dairRva konvenciis me-13 muxli.

4. 2008 wlis 21 aprils meoTxe seqciis Tavmjdomarem gadawyvita, ec-
nobebina mTavrobisaTvis ganacxadis Sesaxeb. aseve gadawyda, rom sasa-
samarTlo erTdroulad imsjelebda saqmis arsebiT mxareebsa da dasaSve-
bobaze (29-e muxlis me-3 punqti).

faqtebi

1. saqmis garemoebebi

5. ganmcxadebeli daibada 1959 wels da cxovrobs CisinauSi. igi mZRo-
lia, magram movlenebis ganviTarebisas umuSevari iyo. 

6. igi eWvmitanili iyo CisinauSi binis gayidvasTan dakavSirebiT doku-
mentebis gayalbebaSi da Sinagan saqmeTa saministroSi dasakiTxad daiba-
res 2004 wlis 21 dekembers. 

7. igi damorCilda uwyebas da gamocxadda Sinagan saqmeTa saministros 
SenobaSi policiis oficrebTan N.T.-sa da S.D.-Tan. mxareebi ver Tanxmde-
bian saministros SenobaSi misi misvlis droze. ganmcxadeblis Tanaxmad, 
igi saministroSi dilis 9 saaTze gamocxadda, Tumca, mTavroba amtkicebs, 
rom igi dakiTxvaze 13 saaTze mivida. ganmcxadeblis Tanaxmad,  policiis 
orma oficerma scada misgan aRiarebiTi Cvenebis mopoveba iZulebiTi 
wesiT. amaze uaris gamo, ganmcxadebels rezinis xelketebiT scemes da 
TavSi urtyes. marjvena yuris areSi Cartymisas, man ramdenime wuTiT cno-
biereba dakarga. cemis braldebas mTavroba ar eTanxmeba. sadavo ar aris 
is faqti, rom ganmcxadebeli dakiTxes. mxareebi aseve davoben dakiTxvis 
xangrZlivobaze. ganmcxadeblis Tanaxmad, igi grZeldeboda rva saaTis 
ganmavlobaSi, xolo mTavroba amtkicebs, rom dakiTxva mxolod erT sa-
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aTs gagrZelda. amave dros mxareebi ar davoben imaze, rom policiis ofi-
crebma im dRes dakiTxvis oqmi ar Seadgines.

8. mxareebi aseve ver Tanxmdebian ganmcxadeblis gaTavisuflebis droze: 
mTavroba acxadebs, rom piri gaTavisuflda 14:00 saaTze, xolo ganmcxade-
beli amtkicebs, rom igi gaaTavisufles daaxloebiT 17:00 saaTze. Tumca, 
mxareebi ar davoben imaze, rom man Sinagan saqmeTa saministros win taqsi 
gaaCera da pirdapir Tavis megobarTan - V.P.-Tan wavida, romelTan erTadac 
meore dilas germaniaSi apirebda gamgzavrebas, raTa misTvis ecnobebina, 
rom germaniaSi wasvlas ver SeZlebda. ganmcxadeblis saxeze dazianebebi 
rogorc taqsis mZRolma, aseve misma megobarma SeniSnes; maT ganmcxadebel-
ma uTxra, rom Sinagan saqmeTa saministros SenobaSi policielebma scemes. 
ganmcxadebelma taqsis mZRols savizito baraTi gamoarTva.

9. ganmcxadebeli im RamiT cudad gaxda da momdevno diliT, 2004 wlis 
22 dekembers, saswrafo daxmarebis hospitalSi (Spitatlul de Urgenţă) mivida. 
hospitalis reestrSi aseTi Canaweri fiqsirdeba:

„pacienti Sinagan saqmeTa saministroSi scemes policielebma 2004 wlis 22 
dekembers, daaxloebiT, 11:50 saaTze, man ramdenime wuTiT dakarga cnobie-
reba. igi uCivis Tavis tkivilebs, gulisrevasa da Tavbusxvevas. diagnozi: 
Tavis tvinis Seryeva da mravlobiTi dazianebebi saxeze, zeda tuCze, Tavsa 
da sxeulze... ganmcxadebelma uari ganacxada hospitalizaciaze. informa-
cia gadaeca policiis zogad ganyofilebas da 20:35 saaTze igi miiRo D.-m 
zogadi nomriT 6196 .“

10. rogorc irkveva, saswrafo daxmarebis hospitalis mier policiis 
zogadi ganyofilebis informirebas policiis oficerTa mxridan ganmcxa-
deblis savaraudo cemis (arasaTanado mopyrobis) Sesaxeb, aranairi qme-
deba ar mohyolia.

11. imave dRes, 2004 wlis 22 dekembers, 16:45 saaTze, ganmcxadebeli 
samxedro hospitalSi moaTavses. ganmcxadeblis Tanaxmad, man am hospi-
talSi dawola arCia momsaxurebis siiafis gamo. hospitalis reestridan 
irkveva, rom ganmcxadebelma maTac igive uTxra, rac saswrafo daxmarebis 
hospitals, rom igi 2004 wlis 21 dekembers Sinagan saqmeTa saministros 
SenobaSi orma policielma scema. mas daudginda Tavis travma, sxeulsa 
da Tavze mravlobiTi xasiaTis dazianebebi da posttramvuli siyrue mar-
jvena yurSi. ganmcxadebelma hospitali 2004 wlis 31 dekembers datova.

12. 2005 wlis 5 ianvars ganmcxadebelma sxeulze arsebul dazianebeb-
Tan dakavSirebiT samedicino eqspertizis daskvna miiRo. daskvnam daadas-
tura manamde dasmuli diagnozi da daadgina, rom dazianebebi miyenebuli 
iyo blagvi sagniT. daskvnis Tanaxmad, samedicino Semowmebis pasuxebi See-
sabameboda ganmcxadeblis monaTxrobs mis mimarT 2004 wlis 21 dekembers 
fizikuri Zalis gamoyenebasTan dakavSirebiT. sisxlis samarTlis kodeq-
siT dazianebebi Sefasda msubuq dazianebebad, rac 21 dReze meti vadiT 
mkurnalobas ar saWiroebda.

13. 2005 wlis 3 seqtembers ganmcxadeblis winaaRmdeg sisxlis samarT-
lis saqmeze sagamoZiebo moqmedebebis warmoebisas, man gamomZiebelTan 
daiCivla, rom arasaTanadod moepyrnen 2004 wlis 21 dekembers. rogorc 
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irkveva, ganmcxadeblis saCivars aranairi reagireba ar mohyolia. 
14. 2005 wlis 15 dekembers ganmcxadebelma werilobiT mimarTa proku-

raturas igi Cioda, rom 2005 wlis 14 dekembers mis mimarT sisxlis 
samarTlis saqmis masalebis Seswavlisas aRmoaCina, rom masalebSi ar 
moipoveboda informacia 2004 wlis 21 dekembers misi dakiTxvis Sesaxeb 
da mis mimarT arasaTanado mopyrobas aranairi reagireba ar mohyolia 
miuxedavad ori saCivrisa, romelTagan erTi 2004 wlis 22 dekembers Sei-
tana hospitalma, meore ki 2005 wlis 3 dekembers - Tavad man. ganmcxade-
belma moiTxova, rom sisxlis samarTlis saqme aRZruliyo policiis ori 
oficris winaaRmdeg, romlebmac igi scemes. man saCivars Tan daurTo 2005 
wlis 5 ianvris samedicino eqspertizis daskvnis asli.

15. 2006 wlis 15 ianvars prokuraturam ganmcxadeblis saCivari daus-
abuTeblad cno da mas aranairi reagireba ar mohyolia. imave dRes miRe-
buli gadawyvetilebiT dadginda, rom braldebulma policiis oficrebma 
aRiares ganmcxadeblis dakiTxvis faqti, Tumca, uaryves misi cema (arasa-
Tanado mopyroba); radgan ganmcxadebelma arasaTanado mopyrobis Sesaxeb 
erTi wlis Semdeg iCivla, aSkara iyo, rom mas gamiznuli hqonda mis mi-
marT sisxlis samarTalwarmoebisTvis xelis SeSla da procesis Senele-
ba. rogorc irkveva, ganmcxadebeli ar daukiTxavT da gadawyvetilebaSi 
naxsenebi ar yofila manamde dafiqsirebuli saCivrebi da samedicino eqs-
pertizis daskvna. ganmcxadebelma winamdebare gadawyvetileba gaasaCivra; 
igi miuTiTebda, rom samedicino angariSebi Seswavlili ar yofila. igi 
aseve amtkicebda, rom hyavda mowme, vinc mis mimarT arasaTanado mopyro-
bis faqts daadasturebda.

16. 2006 wlis 24 marts centrus saqalaqo  sasamarTlom ganmcxade-
blis apelacia daakmayofila da prokuroris gadawyvetileba gaauqma. sa-
samarTlom inter alia daadgina, rom prokuraturam ganmcxadeblis warmod-
genili samedicino mtkicebulebebi sakmarisad ar gamoiZia.

17. 2006 wlis 11 maiss, ganmcxadebeli prokurorma dakiTxa. man gaimeo-
ra manamde saCivarSi dafiqsirebuli faqtebi da prokurors acnoba, rom 
arsebobda taqsis mZRoli, romelic 2004 wlis 21 dekembers misi  mdgoma-
reobis aRweras SeZlebda. 

18. prokurorma dakiTxa taqsis mZRoli, romelmac ganmcxadebeli Sina-
gan saqmeTa saministrodan waiyvana (dakiTxvis TariRi ucnobia) (ix. zemoT 
punqti 8). taqsis mZRolma ganacxada, rom man 2004 wlis 21 dekembris sa-
Ramos ganmcxadebeli quCis kuTxeSi Caisva, sadac Sinagan saqmeTa saminis-
tro mdebareobda. ganmcxadebels WuWyiani da mtvriani tansacmeli ecva 
da Tavdapirvelad egona, rom igi arafxizel mdgomareobaSi imyofeboda. 
Tumca, mogvianebiT mas mgzavrma uTxra, rom Sinagan saqmeTa saministros 
SenobaSi orma policielma scema. ganmcxadebelma mas saxeze cemis kvali 
anaxa, kerZod, gasiebuli yuri da mis irgvliv Calurjebebi. taqsidan ga-
dasvlisas mgzavrma mas savizito baraTi sTxova da manac misca.

19. prokurorma aseve dakiTxa ganmcxadeblis megobari, romelsac ba-
toni breabini 2004 wlis 21 dekembris saRamos ewvia (dakiTxvis TariRi 
ucnobia) (ix. zemoT punqti 8). ganmcxadeblis megobarma daamowma, rom 
2004 wlis 21 dekembers, daaxloebiT 20:00-dan 22:00 saaTamde periodSi, 
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ganmcxadebeli masTan saxlSi mivida, raTa eTqva, rom meore dRes germa-
niaSi gamgzavrebas ver SeZlebda. ganmcxadebels saxe Calurjebuli hqon-
da, man megobars uTxra, rom im dRes igi Sinagan saqmeTa saminsitros 
SenobaSi policiis oficrebma scemes.

20. 2006 wlis 7 ivliss centrus prokuraturam arasaTanado mopyro-
bis Sesaxeb ganmcxadeblis saCivarze kvlav Sewyvita gamoZieba. samedi-
cino daskvnebis, taqsis mZRolis da ganmcxadeblis megobris CvenebaTa 
analizis gareSe, man daadgina, rom ganmcxadeblis saCivari dausabuTebe-
li iyo, radgan sakmarisi mtkicebulebebi arsebobda sisxlis samarTlis 
danaSaulSi mis mimarT wayenebuli bralis dasamtkiceblad. Sesabamisad, 
ganmcxadeblis saCivari arasaTanado mopyrobis Sesaxeb sxva araferia, Tu 
ara mis winaaRmdeg warmoebuli sisxlissamarTlebrivi gamoZiebis gaxan-
grZlivebisa da pasuxismgeblobisgan Tavis aridebis  ubralo mcdeloba. 
am arguments amtkicebda is faqti, rom ganmcxadebelma iCivla savaraudo 
movlenebidan mxolod erTi wlis Semdeg. ganmcxadebelma winamdebare ga-
dawyvetileba ierarqiiT zemdgom prokurorTan gaasaCivra.

21. 2007 wlis 29 ianvars ganmcxadeblis saCivari ierarqiiT zemdgomma 
prokurorma uaryo dausabuTeblobis gamo, imave safuZvlebiT. ganmcxa-
debelma gadawyvetileba sasamarTloSi gaasaCivra.

22. 2007 wlis 24 aprils centrus saqalaqo sasamarTlom ganmcxade-
blis apelacia daakmayofila. man inter alia daadgina, rom prokurorTa ga-
dawyvetilebebs dasabuTeba aklda.

23. 2007 wlis 29 ivniss centrus prokuraturam ganmcxadeblis saCivari 
kvlav ar miiRo warmoebaSi. man inter alia ganacxada: braldebulma policie-
lebma aRiares, rom  2004 wlis 21 dekembers ganmcxadebels kiTxavdnen mxo-
lod erTi saaTis ganmavlobaSi, Tumca, uaryves masze raime saxis Zaladobis 
gamoyenebis braldeba. prokuratura ver gaiziarebda taqsis mZRolisa da 
ganmcxadeblis megobris Cvenebebs, radgan isini cemis TviTmxilvelebi ar 
yofilan, xolo policielTa mxridan ganmcxadeblis savaraudo arasaTanado 
mopyrobis Sesaxeb misive monaTxrobiT icodnen. policielebi amtkicebdnen, 
rom SeuZlebeli iyo maT samuSao oTaxSi ganmcxadebels arasaTanadod mo-
pyrobodnen, radgan ministris kabineti erTi sarTuliT maRla mdebareobda 
da yvirilis xmas TviTon ministri an saministros sxva maRalCinosnebi gai-
gonebdnen. amas garda, maT samuSao oTaxSi rezinis xelketebi ar hqondaT; 
danaSauli ki, romlis CadenaSic ganmcxadebels brali edeboda, ar iyo imde-
nad mZime, rom misi cema gamarTlebuli yofiliyo. policielTa kolegamac 
daadastura, rom ganmcxadebels arasaTanadod ar mopyrobian da dakiTxve-
bisas oTaxis kars yovelTvis Rias tovebdnen. ganmcxadebelma winamdebare 
gadawyvetileba gaasaCivra. igi acxadebda, rom gadawyvetileba ukanono iyo, 
radgan prokurorma saqmis garemoebebi obieqturad da srulad ar Seiswavla. 
ganmcxadeblis mtkicebiT, prokurorma ver SeniSna, rom policiis oficrebma 
misi dakavebisa da 2004 wlis 21 dekembers dakiTxvis oqmi ar Seadgines.

24. 2007 wlis 15 agvistos ganmcxadeblis saCivari centrus saqalaqo sasamarT-
lom ar daakmayofila. sasamarTlom daadgina: 2005 wlis 5 ianvris samedicino eqs-
pertizis daskvna ver amtkicebda, rom ganmcxadebels arasaTanadod moepyrnen, 
radgan igi daiwera savaraudo arasaTanado mopyrobidan 12 dRis Semdeg.
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25. ganmcxadeblis marjvena yurze miyenebuli dazianeba imdenad mZime 
iyo, rom igi aRar ganikurna. ganmcxadebelma 2007 wlis samedicino anga-
riSi waradgina, sadac ewera, rom marjvena yurSi smenadoba dakarga da 
igi aRar aRdgeboda.

26. ganmcxadebelma janmrTelobis dacvis saministros samedicino eqs-
pertizis centrisagan  samedicino daskvna moiTxova, romelSic 2008 wlis 
11 noembers Caiwera, rom 2004 wlis 21 dekembers miyenebuli Tavis tra-
vmis Sedegad ganmcxadebelma marjvena yurSi smenadoba srulad dakarga. 
moldovuri kanonmdeblobis Tanaxmad, ganmcxadebelma Sromisunariano-
ba 25 procentiT dakarga. ganmcxadeblis dazianeba sisxlis samarTlis 
kodeqsiT kvalificirdeboda saSualo simZimis dazianebad, rac iwvevda 
janmrTelobis grZelvadian problemebs da saWiroebda samedicino mkur-
nalobas 21 dReze meti vadiT.

II. Sesabamisi erovnuli kanonmdebloba da praqtika

A. erovnuli kanonmdebloba

27. sisxlis samarTlis kodeqsis Sesabamisi debulebebis Tanaxmad:

muxli 309. aRiarebiTi Cvenebis gamoZalva
(1) sisxlis samarTlis gamoZiebaSi CarTuli piris mier, dakiTxvisas, 

daSinebiT an sxva ukanono meTodebiT, vinmesTvis sisxlis samarT-
lis danaSaulis Cadenis aRiarebis an sxva gancxadebebis gamoZalva 
...  isjeba sam wlamde patimrobiT ...

(2) igive qmedeba Cadenili:
a) Zalis gamoyenebiT;
b) sastiki, araadamianuri an damamcirebeli mopyrobiT;
...
 isjeba samidan rva wlamde patimrobiT ...

muxli 309 §1. wameba
(1) ganzrax Zlieri fizikuri an gonebrivi tkivilis an tanjvis miyene-

ba, Cadenili informaciis an Cvenebebis mopovebis mizniT ... isjeba 
oridan xuT wlamde patimrobiT...

...
(3) pirvel punqtSi aRniSnuli qmedeba ..., Cadenili:
c) ori an meti piris mier;
e) wamebisTvis specialuri instrumentebis an am miznisTvis adaptire-

buli sxva sagnebis gamoyenebiT;
f) moxelis mier;
 isjeba xuTidan aT wlamde patimrobiT ...

28. administraciul samarTaldarRvevaTa Sesaxeb kanonis Sesabamisi 
debulebebis Tanaxmad:

muxli 471. dazianebebis miyeneba
msubuqi dazianebebis ganzrax miyeneba, arasaTanado mopyroba, Cartyma an 
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sxva Zaladobrivi qmedeba, romelic iwvevs fizikur tkivils, isjeba ja-
rimiT 200-300 moldovuri leis odenobiT an patimrobiT 15 dRemde ...

B. mTavrobis mier moxmobili samarTlebrivi dacvis Sidasaxelmwifoe-
brivi saSualebebi

29. saqmeSi Ciorap Sinagan saqmeTa saministrosa da finansTa saministros 
winaaRmdeg (2007 wlis 19 dekembris uzenaesi sasamarTlos saboloo ga-
dawyvetileba) winaswar patimrobaSi myofi piri policielma ise scema, rom 
man Tavis qalis Ria motexiloba miiRo da postoperaciuli Wriloba gaexsna. 
arasaTanado mopyrobis Sesaxeb mis braldebaTa damamtkicebeli aSkara mt-
kicebulebaTa arsebobis miuxedavad, prokuraturam misi sisxlissamarTle-
brivi saCivari ar daakmayofila da Ciorap-is mimarT arasaTanado mopyrobis 
amsaxveli video masala sisxlis samarTlis saqmidan gaqra. ganmcxadebelma 
sasamarTlos mimarTa samoqalaqo sarCeliT saxelmwifos winaaRmdeg, romel-
Sic acxadebda, rom konvenciis me-3 muxliT garantirebuli ufleba daerRva 
da kompensaciis saxiT iTxovda 300 000 moldavur leis MDL  (daaxloebiT 18 
000 evros). uzenaesma sasamarTlom saboloo gadawyvetilebiT daadgina, rom 
arsebobda sakmarisi mtkicebulebebi wamebis Sesaxeb ganmcxadeblis bral-
debaTa sasargeblod, prokuraturis warmoebuli gamoZieba arasakmarisi 
iyo da, Sesabamisad, dairRva konvenciis me-3 muxliT ganmcxadeblisTvis ga-
rantirebuli ufleba. Tavdapirvelad saxelmwifos ganmcxadeblis sasarge-
blod 30 000 MDL-s gadaxda daekisra, Tumca, mogvianebiT, es Tanxa uzenaesma 
sasamarTlom 3 000 MDL-mde Seamcira (daaxloebiT 180 evro).

samarTali

30. ganmcxadebeli Cioda konvenciis me-3 muxlis safuZvelze. misi mtki-
cebiT, 2004 wlis 21 dekembers igi gaxda policielTa arasaTanado mopyro-
bis msxverpli. ganmcxadebeli aseve Cioda, rom adgilobrivma organoebma 
saTanadod ar gamoiZies misi saCivrebi arasaTanado mopyrobis Sesaxeb.

konvenciis me-3 muxlis Tanaxmad:

„aravin SeiZleba daeqvemdebaros wamebas, araadamianur an Rirsebis Se-
mlaxvel mopyrobas an dasjas“.

31. ganmcxadebeli amtkicebda, rom misTvis ar arsebobda dacvis efe-
qtiani  saSualeba, romlis gamoyenebiTac mis mimarT ganxorcielebuli 
arasaTanado mopyrobisTvis kompensacias moiTxovda, Sesabamisad, igi 
acxadebda, rom mis mimarT dairRva konvenciis me-13 muxli.

konvenciis me-13 muxlis Tanaxmad:

„yvelas, visac daerRva am konvenciiT gaTvaliswinebuli uflebebi da Ta-
visuflebebi, unda hqondes samarTlebrivi dacvis efeqtiani saSualeba 
erovnuli xelisuflebisagan ...“
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I. saqmis dasaSvebobis sakiTxi

mTavrobis mtkicebiT, ganacxadi dauSvebeli iyo, radgan ganmcxadebels  
ar amouwuravs samarTlebrivi dacvis Sidasaxelmwifoebrivi saSualebebi.

32. kerZod, mTavrobis argumentaciiT, ganmcxadebels samoqalaqo 
wesiT samarTalwarmoeba unda wamoewyo da savaraudo arasaTanado mo-
pyrobisTvis kompensacia moeTxova. mTavrobam argumentad erovnuli 
sasamarTloebis precedentebi moiSvelia, kerZod ki, Ciorap-is saqme (ix. 
zemoT punqti 29). ganmcxadebels aseve SeeZlo eCivla administraciul 
samarTaldarRvevaTa kodeqsis 471-e muxliT. ganmcxadebeli mTavrobis 
argumentacias ar daeTanxma.

33. rac Seexeba mTavrobis argumentaciis im nawils, rom ganmcxade-
bels unda eCivla administraciul samarTaldarRvevaTa kodeqsis 471-e 
muxlis safuZvelze, sasamarTlo imeorebs, rom individs ar moeTxoveba 
arsebuli samarTlebrivi saSualebebidan erTze metis gamoyeneba (ix. ma-
galiTad, Airey v. Ireland, 9 oqtomberi, 1979,§ 23, Series A #32). saqmis gare-
moebebidan naTlad irkveva, rom ganmcxadebelma policiis oficrebis wi-
naaRmdeg sisxlissamarTlebrivi saCivari daayena, sisxlis samarTlis ko-
deqsis Sesabamisi debulebebis gamoyenebiT (ix. zemoT punqtebi 13 da 14).  
mTavrobas ar umtkicebia, rom am proceduris gamoyeneba araefeqtiani 
iqneboda konvenciis me-3 muxliT garantirebuli ganmcxadeblis uflebis 
savaraudo darRvevasTan mimarTebaSi. Sesabamisad, mTavrobis argumenti, 
rom ganmcxadebels saCivari administraciul samarTaldarRvevaTa kode-
qsis Tanaxmadac unda Seetana, mxedvelobaSi ver miiReba.

34. rac Seexeba mTavrobis aRniSnul dacvis samoqalaqo samarTlebriv 
saSualebas, sasamarTlos azriT, Tu individi sarwmunod amtkicebs, rom 
mis mimarT dairRva konvenciis me-3 muxliT garantirebuli ufleba, roca 
igi policielTa an saxelmwifos sxva moxeleTa kontrolqveS imyofebo-
da, es debuleba, saxelmwifos mier konvenciis 1-li muxliT nakisr zogad 
valdebulebasTan erTad - „Tavisi iurisdiqciis farglebSi yvelasTvis 
uzrunvelyos konvenciiT gansazRvruli uflebebisa da Tavisuflebebis 
dacva“ - gulisxmobs, rom Catardes efeqtiani saxelmwifo gamoZieba.  rac 
Seexeba me-2 muxlTan dakavSirebiT warmoebul gamoZiebas, am gamoZiebiT 
SesaZlebeli unda gaxdes damnaSave pirTa gamovlena da dasja. sxvagvarad, 
wamebis, araadamianuri da Rirsebis Semlaxveli mopyrobisa an dasjis zo-
gadi samarTlebrivi akrZalva, miuxedavad misi fundamenturi mniSvnelo-
bisa, praqtikaSi araefeqtiani iqneba da zogierT SemTxvevaSi SesaZlebels 
gaxdis, rom dausjelobiT isargeblon saxelmwifo moxeleebma, romlebic 
maT kontrolqveS myof pirTa uflebebs daarRveven  (ix., sxva gadawyveti-
lebebTan erTad, Labita v. Italy [GC], # 26772/95, § 131, ECHR 2000-IV).

35. ganixila ra erovnuli sasamarTloebis gadawyvetilebebi Ciorap-
is saqmeSi, sasamarTlo aRniSnavs, rom b-n siorapisTvis aramaterialuri 
zianis sanacvlod - romelic iseTi seriozuli darRvevis Sedegad miad-
ga, rogoricaa wameba - aSkarad araadekvaturi odenobis kompensaciis mi-
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niWebasTan erTad,  samoqalaqo samarTalwarmoebas damnaSave policielTa 
gamovlena da dasja ar mohyolia. sasamarTlo aseve ixsenebs erovnuli 
sasamarTloebis sxva gadawyvetilebebs me-3 muxlis darRvevis msxverpl-
Ta kompensaciis Sesaxeb, rogoricaa magaliTad 2004 wlis gadawyvetileba 
saqmeSi Drugalev Sinagan saqmeTa saministrosa da finansTa saministros 
winaaRmdeg (ix. Holomiov v. Moldova, # 30649/05, §§88, 106 da 107, 7 noemberi, 
2006). Tumca, amgvari gadawyvetilebebi, rogor wamaxalisebladac unda 
Candnen, ar aris erovnuli sasamarTloebis saerTo politikis nawili, 
romlebic adekvatur reagirebas axdenen konvenciis me-3 muxlis darRve-
vebze. amgvarad, sasamarTlo Tvlis, rom konvenciis me-3 muxlTan daka-
vSirebuli ganmcxadeblis saCivari ar SeiZleba gamocxaddes dauSveblad, 
dacvis SidasamarTlebrivi saSualebebis amouwuraobis safuZvliT da Se-
sabamisad, sasamarTlo mTavrobis argumentacias ukuagdebs.

II. konvenciis me-3 muxlis savaraudo darRveva

A. mxareTa argumentebi

1.  savaraudo arasaTanado mopyrobis Sesaxeb

36. ganmcxadeblis mtkicebiT, 2004 wlis 21 dekembers, daaxloebiT 
09:00-dan 17:00 saaTamde igi policielTa kontroliqveS imyofeboda. 
manamde absoluturad janmrTeli iyo. gaTavisuflebisas mas  sxeulze 
aReniSneboda dazinebebi, rac dasturdeba 2004 wlis 22 dekembris samedi-
cino daskvniT da amas arc mTavroba aprotestebs. samedicino mtkicebu-
leba, romelic ori mowmis (taqsis mZRolisa da ganmcxadeblis megobris) 
CvenebebiT myardeba, gonivrul eWvs miRma amtkicebs, rom ganmcxadebelma 
dazianebebi Sinagan saqmeTa saministros SenobaSi yofnis dros miiRo. sa-
gamoZiebo organoebis daskvnebi, roca isini ganmcxadeblis saCivrisTvis 
msvlelobis micemaze uars acxadebdnen, efuZneboda mxolod da mxolod 
im policielTa gancxadebebs, romelTac savaraudo arasaTanado mopyro-
baSi edebodaT brali. amasTan, ganmcxadeblis mtkicebiT, mis mier bral-
debul policielTagan erT-erTma naTlad aRiara eWvmitanilTa mimarT 
arasaTanado mopyrobis arsebuli praqtika, roca Tqva, rom ganmcxade-
blis winaaRmdeg wayenebuli braldebebi imdenad seriozuli ar iyo, rom  
arasaTanado mopyroba gaemarTlebina. 

37. mTavrobam ganmcxadeblis argumentebi gaaprotesta da ganacxada, 
rom 2004 wlis 21 dekembers mas arasaTanadod ar mopyrobian. mTavrobam, 
misi poziciis mxardasaWerad, moiyvana prokuraturis yvela is daskvna, 
romlebic gamoitanes gadawyvetilebebSi ganmcxadeblis saCivris uaryo-
fis Sesaxeb.

2. gamoZiebis savaraudo araadekvaturobis Sesaxeb

38. ganmcxadeblis mtkicebiT, mxolod samoqalaqo pirebs Soris Za-
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ladobis drosaa aucilebeli msxverplis mier saCivris wardgena, raTa 
policiam daiwyos faqtis gamoZieba. sisxlis samarTlis saproceso ko-
deqsis 276-e da 298-e muxlebis Tanaxmad, arasaTanado mopyrobis sava-
raudo msxverplis winaswari saCivari aucilebeli ar aris policiis mier 
savaraudo arasaTanado mopyrobis faqtebze gamoZiebis dasawyebad. gan-
mcxadebelma, Tavisi argumentaciis gansamtkiceblad, sasamarTlos gaug-
zavna  generaluri prokuroris misi xelqveiTebisadmi mimarTuli brZa-
nebis asli, romlis Tanaxmadac, prokurorebi valdebulni arian ex officio 
gamoiZion nebismieri saqme policielis mxridan wamebis an arasaTanado 
mopyrobis Sesaxeb. 

39. 2004 wlis 22 dekembers ganmcxadebels hospitalma Seatyobina, rom 
saqmis kursSi Caayenebdnen policias misi arasaTanado mopyrobis Sesaxeb. 
Sesabamisad, mas policiisaTvis saCivrebiT aRar miumarTavs da icdida, 
rodis daibarebdnen Cvenebis misacemad.

40. 2005 wlis 3 seqtembers, roca prokurorma dakiTxa ganmcxadebe-
li mis winaaRmdeg aRZrul sisxlis samarTlis saqmesTan dakavSirebiT, 
man daiCivla, rom 2004 wlis 21 dekembers mas arasaTanadod moepyrnen. 
sisxlis samarTlis saproceso kodeqsis Sesabamis debulebaTa miuxeda-
vad, amas aranairi reagireba ar mohyolia.

41. 2005 wlis 14 dekembers ganmcxadebelma, misi sisxlis samarTlis 
saqmis Seswavlisas, SeniSna, rom saqmeSi naxsenebi ar iyo arc 2004 wlis 22 
dekembers hospitalidan miwodebuli informacia da arc misi 2005 wlis 
3 dekembris saCivari. Sesabamisad, 2005 wlis 15 dekembers man saCivriT 
mimarTa prokuraturas.

42. prokuraturas arc 2005 wlis 15 dekembris Semdeg Cautarebia raime 
sagamoZiebo moqmedeba da 2006 wlis 15 ianvars ganmcxadeblis saCivars 
msvleloba ar misca, mxolod braldebul policielTa gancxadebebze da-
yrdnobiT. saqmeze momuSave prokurorma daaskvna, rom ganmcxadebelma 
arasaTanado mopyrobis Sesaxeb saCivari sisxlis samarTlis pasuxismgeb-
lobisagan Tavis daRwevis mizniT Seitana. Tumca, aRsaniSnavia, rom gan-
mcxadebels 2004 wlis 21 dekembers dakiTxvisas aRiarebiTi Cveneba ar 
miucia da cru saCivari mas ver daexmareboda sisxlis samarTlis pasu-
xismgeblobisgan Tavis aridebaSi. metic, 2004 wlis 21 dekembris Semdeg, 
policielebi, romlebmac igi scemes, ganmcxadeblis mimarT wayenebuli 
danaSaulis gamoZiebaSi CarTulni aRar yofilan.

43. arasaTanado mopyrobis Sesaxeb braldebaTa gamoZiebisas prokuro-
rebma dakiTxes mxolod ori mowme da arasaTanado mopyrobaSi bralde-
buli policiis ori oficeri. maT ar daukiTxavT is eqimebi, romlebmac 
ganmcxadebeli gasinjes. metic, arasaTanado mopyrobis Sesaxeb ganmcxa-
deblis saCivarze arsebul sagamoZiebo masalebSi araferi iyo naTqvami 
imaze, rom prokurorma gaiTvaliswina eqimebis daskvnebi, romelTa Ta-
naxmadac, ganmcxadeblis sxeulze arsebuli dazianebebi Seesabameboda mis 
mier aRweril situaciaSi miRebul dazianebebs. prokurorebs ganmcxade-
blis mier dazianebaTa miRebis arc alternatiuli versia SeuqmniaT. 

44. mTavrobis mtkicebiT, im droisaTvis, roca 2004 wlis 22 dekembers 
hospitalidan Sevida informacia ganmcxadeblis mimarT arasaTanado mo-
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pyrobis Sesaxeb, es danaSauli xvdeboda danaSaulTa kategoriaSi (msubuq 
dazianebaTa gamowveva), romlebzec sisxlissamarTlebrivi gamoZieba mxo-
lod msxverplis mier saCivris Setanis Sedegad iwyeba. Sesabamisad, poli-
cia informirebulic rom yofiliyo ganmcxadeblis dazianebaTa Sesaxeb, 
gamoZiebas mainc ver daiwyebda, sanam msxverplis saCivars ar miiRebda.

45. sagamoZiebo organoebi, saCivarSi miTiTebul faqtebze gulmodgi-
ne gamoZiebis Semdeg, mividnen daskvnamde, rom ganmcxadeblis saCivari, 
romelic SemTxvevidan erTi wlis Semdeg dafiqsirda, miznad isaxavda mis 
winaaRmdeg mimdinare sisxlissamarTlebrivi gamoZiebis xelis SeSlas. me-
tic, im faqtma, rom ganmcxadebelma movlenebidan mxolod erTi wlis 
Semdeg iCivla, sirTuleebi Seuqmna Sesabamis organoebs misi saCivrebis 
saTanado gamoZiebis saqmeSi. ganmcxadebels dauyovnebliv rom ecnobe-
bina am faqtis Sesaxeb Sesabamisi organoebisaTvis, misi sisxlis kvals 
braldebul policielTa tansacmelze moZebnidnen, aseve moikvlevdnen 
sxva mtkicebulebebsac. Tumca, saCivris dagvianebiT Setanam es SeuZle-
beli gaxada.

46. ganmcxadeblis mier miTiTebuli mowmeebi ar iyvnen movlenis 
TvliTmxilvelebi. am faqtis Sesaxeb informacia maT Tavad ganmcxade-
blisgan Seityves.

B. sasamarTlos Sefaseba

1. savaraudo arasaTanado mopyrobis Sesaxeb

47. rogorc ukve araerTxel aRniSna sasamarTlom, me-3 muxli demokra-
tiuli sazogadoebisTvis fundamentur Rirebulebas moicavs. yvelaze 
rTul situaciaSic ki, rogoricaa, terorizmsa da organizebul dana-
SaulTan brZola, konvencia absoluturad krZalavs wamebas da araada-
mianur an Rirsebis Semlaxvel mopyrobas an dasjas. konvenciisa da 1-li 
da me-4 oqmebis bevri arsebiTi daTqmisagan gansxvavebiT, me-3 muxlis 
gamoyenebisas ar arsebobs gamonaklisebi. misi debulebebidan gadaxveva 
nebadarTuli ar aris arc konvenciis me-15 muxlis me-2 punqtiT, Tundac 
sagangebo situaciis dros, roca safrTxe eqmneba eris sicocxles (ix. 
Selmouni v. France [GC], # 25803/94, § 95, ECHR 1999 V, da the Assenov and Others 
v. Bulgaria, 28 oqtomberi, 1998,§ 93 Reports of Judgments and Decisions 1998-VIII).

48. roca patimrobaSi myofi an policiis kontrols sxvagvarad da-
qvemdebarebuli adamiani iRebs dazianebebs, nebismieri aseTi dazianeba 
safuZvels aZlevs Zlier varauds, rom am adamians arasaTanadod moepyr-
nen (ix. Bursuc v. Romania, #42066/98, § 80, 12 oqtomberi, 2004). saxelmwifos 
valdebulebaa, warmodginos marTebuli axsna-ganmarteba am dazianebaTa 
gaCenis mizezebze, winaaRmdeg SemTxvevaSi, aSkarad dgeba me-3 muxlis da-
rRvevis sakiTxi (Selmouni v. France, citirebulia zemoT,§ 87).

49. mtkicebulebis Sefasebisas, sasamarTlo, rogorc wesi, iyenebs „go-
nivrul eWvs miRma“ mtkicebis standarts (ix. Ireland v.the United Kingdom, 
18 ianvari, 1978, § 161, Series A # 25).  Tumca, amgvari mtkiceba SeiZle-
ba gamomdinareobdes mxolod sakmarisad mtkice, cxadi da SeTanxmebuli 
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daskvnebidan an faqtebis msgavsad utyuari winamZRvrebidan. roca mo-
vlenebze informacia srulad, an didwilad, mxolod xelisuflebis or-
ganoebs aqvT, rogorc, magaliTad, patimrobaSi maT kontrolqveS myofi 
adamianebis SemTxvevaSi, warmoiSoba myari varaudi amgvari patimrobisas 
gaCenili dazianebaTa mimarT. marTlac, mtkicebis tvirTi srulad ekis-
reba xelisuflebis organoebs, romlebmac unda warmoadginon sakmarisi 
da damajerebeli axsna-ganmarteba (ix. Salman v. Turkey [GC], # 21986/93, §100, 
ECHR 2000-VII).

50. mxareebi ar davoben imaze, rom 2004 wlis 21 dekembers ganmcxadebeli 
Sinagan saqmeTa saministros SenobaSi imyofeboda policielTa kontrolis 
qveS. sasamarTlo wuxiliT aRniSnavs, rom misi SenobaSi Sesvlis an gaTa-
visuflebis dros, aseve dakiTxvis amsaxveli aranairi oqmi ar Sedgenila. 
2004 wlis 22 dekembers diliT Sedgenil samedicino daskvnaSi aRniSnulia, 
rom ganmcxadebels Tavsa da sxeulze  aReniSneboda dazianebebi. marTa-
lia, ganmcxadebeli, Sinagan saqmeTa saministrodan gaTavisuflebis Semdeg, 
pirdapir hospitalSi ar wasula, magram man SeZlo ori mowmis warmodgena, 
romlebmac daadastures, rom 2004 wlis 21 dekembers, saRamos, Sinagan saq-
meTa saministrodan gaTavisuflebis Semdeg mas saxeze dazianebebi hqonda. 
mowmeTagan erT-erTi iyo taqsis mZRoli, romelmac ganmcxadebeli Sinagan 
saqmeTa saministros wina mxridan Caisva. centrus prokuraturam taqsis 
mZRolis Cveneba mxedvelobaSi ar miiRo, rogorc arasando mtkicebuleba, 
radgan mas ganmcxadebelma Tavad uambo, rom policielebma scemes. Tumca, 
taqsis mZRolis Cvenebidan aSkarad irkveva, rom man piradad dainaxa dazia-
nebebi ganmcxadeblis saxeze da am ukanasknelis WuWyiani tansacmeli. me-
tic, mxareebi ar davoben imaze, rom taqsis mZRolma ganmcxadebeli Sinagan 
saqmeTa saministros Senobidan gaTavisuflebisTanave dainaxa.

51. zemoxsenebulis fonze da imis gaTvaliswinebiT, rom ar dadgenila, 
aReniSneboda Tu ara dazianebebi ganmcxadebels Sinagan saqmeTa SenobaSi 
Sesvlamde, sasamarTlo askvnis, rom ganmcxadebelma dazianebebi miiRo 
2004 wlis 21 dekembers Sinagan saqmeTa saministroSi yofnis dros.

52. sasamarTlo iTvaliswinebs aseT SemTxvevebSi warmoSobili myari 
garaudis arsebobas (ix. zemoT punqti 48), aseve im faqts, rom mTavro-
bas zemoaRniSnul dazianebaTa mizezis Sesaxeb raime axsna-ganmarteba ar 
warmoudgenia da askvnis, rom mTavrobam es moTxovna ver daakmayofila 
- man ver aCvena dazianebaTa warmoSobis sxva mizezi, sapolicio patimro-
baSi arasaTanado mopyrobis garda. Sesabamisad, dairRva konvenciis me-3 
muxli, radgan ganmcxadebeli daeqvemdebara arasaTanado mopyrobas.

2.  gamoZiebis savaraudo araadekvaturobis Sesaxeb

53. garda zemoT 34-e punqtSi aRniSnuli zogadi principisa, sasamarT-
lo xazs usvams, rom arasaTanado mopyrobis Sesaxeb seriozul bralde-
bebze gamoZieba gulmodgine unda iyos. es niSnavs, rom xelisuflebis 
organoebma yovelTvis maqsimalurad unda scadon, gamoarkvion, Tu ra 
moxda da gamoZiebis daxurvisas naCqarev Tu dausabuTebel daskvnebs ar 
unda daeyrdnon, aseT daskvnebs arc TavianTi gadawyvetilebebi unda da-

breabini moldovis winaaRmdeg



42

afuZnon (ix. Assenov and Others judgment, citirebulia zemoT, § 103 et seq.). 
maT unda gadadgan yvela SesaZlo gonivruli nabiji incidentTad daka-
vSirebul mtkicebulebaTa mosapoveblad, inter alia, TviTmxilvelTa Cvene-
bebisa da kriminalisturi mtkicebulebebis CaTvliT (ix. Tanrıkulu v. Turkey 
[GC], # 23763/94, § 104, ECHR 1999-IV, et seq. da Gül v. Turkey, # 22676/93, § 89, 
14 dekemberi, 2000). gamoZiebis nebismieri xarvezi, romelic xels uSlis 
dazianebaTa mizezis gamorkvevas an damnaSave pirTa dadgenas, am standar-
tis darRvevis risks qmnis.

54. sasamarTlo erovnuli organoebis mier Catarebul gamoZiebaSi ra-
mdenime seriozul xarvezs usvams xazs. rac Seexeba mTavrobis arguments, 
rom ganmcxadebeli TiTqmis erT weliwads icdida, sanam piradad daafi-
qsirebda saCivars mis mimarT arasaTanado mopyrobis Sesaxeb, sasamarTlo 
aRniSnavs, rom ganmcxadebelma sapolicio patimrobidan gaTavisuflebis 
Semdeg maleve Caitara samedicino Semowmeba. eqimma, vinc ganmcxadebeli 
gasinja, policias acnoba baton breabinis dazianebaTa da misi mtkicebis 
Sesaxeb, rom es dazianebebi man policielTa mier cemis Sedegad miiRo. am 
viTarebaSi Sesabamisi organoebi valdebulni iyvnen, SeeswavlaT hospita-
lis werilSi aRniSnuli informacia. Tumca, werilze aranairi pasuxi ar 
gauciaT. prokuraturas arc maSin mouxdenia reagireba, roca mas piradad 
mimarTa ganmcxadebelma 2005 wlis 3 seqtembers. 2005 wlis 15 dekembridan, 
roca sabolood daiwyo faqtze gamoZieba, prokurorebma ar moikvlies, Tu 
ratom ar Seitana orma braldebulma policielma informacia 2004 wlis 
21 dekembers Catarebuli dakiTxvis Sesaxeb saregistracio JurnalSi. 2006 
wlis 15 ianvars prokuraturam ganmcxadeblis saCivars msvleloba ar mis-
ca, misi da aseve sxva mowmeebis dakiTxvis gareSe. prokuroris daskvniT, 
ganmcxadebeli miznad isaxavda mis winaaRmdeg mimdinare sisxlis samarT-
lis gamoZiebis Seferxebas; es daskvna dominirebda gamoZiebis dasruleba-
mde. mniSvnelovania aRiniSnos, rom amgvari daskvnis gamotanis miuxedavad, 
prokuraturam ar gaanaliza, hqonda Tu ara ganmcxadebels stimuli, rom 
policiis ori oficris mimarT cru braldebebi waeyenebina, an ra sarge-
bels miiRebda igi am cru CvenebebiT maSin, roca 2004 wlis 21 dekembers 
misgan aRiarebiTi Cveneba ar miupovebiaT da am dRis Semdeg braldebul or 
policiels mis saqmeze aRar umuSavia. 

55. 2006 wlis 15 ianvars, gauqmda ra prokuraturis gadawyvetileba, 
warmoebaSi ar mieRoT ganmcxadeblis saCivari, dakiTxes mowmeebi. Tum-
ca, prokuraturam mowmeTa Cvenebebi ar gaiTvaliswina, radgan arasando 
mtkicebulebad CaTvala imis safuZvelze, rom taqsis mZRolsac da gan-
mcxadeblis megobarsac informacia arasaTanado mopyrobis Sesaxeb Tavad  
baton breabinis monaTxrobidan hqondaT. Tumca, sasamarTlom, Seiswavla 
ra mowmeTa Cvenebebi, aRniSna, rom maT daadastures cemis kvalis arse-
boba ganmcxadeblis saxeze. es Zalzed mniSvnelovani gancxadebebi proku-
rorebma mxedvelobaSi ar miiRes da arasaTanado informaciad Seafases.

56. zemoT aRniSnuli seriozuli naklovanebebis fonze, sasamarTlo 
Tvlis, rom adgilobrivma organoebma ar scades arasaTanado mopyrobis 
Sesaxeb ganmcxadeblis saCivrebis seriozuli da saTanado gamoZieba. Se-
sabamisad, dairRva konvenciis me-3 muxli.
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III. konvenciis me-13 muxlis savaraudo darRveva

57. ganmcxadeblis mtkicebiT, mis mimarT arasaTanado mopyrobis faqt-
ze sisxlis samarTlis gamoZiebis araefeqtianobis Sedegad, man ver isar-
gebla samarTlebrivi dacvis efeqtiani saSualebiT, rom arasaTanado mo-
pyrobisTvis kompensacia moeTxova.

58. mTavroba ganmcxadebels ar daeTanxma da arsebuli SidasamarTle-
brivi saSualebebis magaliTad moiyvana Ciorap-is saqme. 

59. sasamarTlo aRniSnavs, rom mTavrobas ar warmoudgenia aranairi 
mtkicebuleba dacvis SidasamarTlebrivi efeqtiani saSualebebis arse-
bobis saCveneblad (ix. zemoT punqtebi 32-35). Tu gaviTvaliswinebT gan-
mcxadeblis sisxlis samarTlis saCivarze gamoZiebis araadekvaturobas 
(laparakia saCivarze policielTa winaaRmdeg, romlebic ganmcxadebels 
arasaTanadod moepyrnen), nebismier SemTxvevaSi, imave faqtebsa da bral-
debebze dafuZnebul samoqalaqo moTxovnas warmatebis aranairi pers-
peqtiva ar eqneboda. Sesabamisad, sasamarTlos azriT, mTavrobas ar 
uCvenebia, rom saxelmwifoSi arsebobda samarTlebrivi dacvis efeqtiani 
saSualebebi, romelTa gamoyenebiTac ganmcxadebeli moiTxovda kompensa-
cias policielTa mier arasaTanado mopyrobisTvis. Sesabamisad, dairRva 
konvenciis me-13 muxli me-3 muxlTan kombinaciaSi.

IV. konvenciis 41-e muxlis gamoyeneba

60. konvenciis 41-e muxlis Tanaxmad:

„Tu sasamarTlo daadgens, rom dairRva konvencia da misi oqmebi, xolo 
Sesabamisi maRali xelSemkvreli mxaris Sidasaxelmwifoebrivi samarTa-
li darRvevis mxolod nawilobrivi gamosworebis SesaZleblobas iZleva, 
saWiroebis SemTxvevaSi, sasamarTlo dazaralebul mxares samarTlian dak-
mayofilebas miakuTvnebs“.

A. materialuri ziani

61. ganmcxadebelma materialuri zianis sanacvlod 200 evro moiTxova. mas 
2004 wlis 21 dekembers miyenebuli dazianebebis mkurnaloba es Tanxa daujda.

62. mTavrobis argumentaciiT, ganmcxadebels aranairi kompensacia ar 
ekuTvnoda, radgan igi aravis ucemia.

63. sasamarTlo Tvlis, rom mizez-Sedegobrivi kavSiri arsebobs dad-
genil darRvevasa da materialur zians Soris; Sesabamisad, igi ganmcxa-
debels moTxovnil Tanxas srulad akuTvnebs.

B. aramaterialuri ziani

64. ganmcxadebelma aramaterialuri zianis sanacvlod 150 000 evro 
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moiTxova. igi amtkicebda, rom arasaTanado mopyrobis Sedegad seriozu-
li fizikuri tkivili ganicada, rac ocdaerT dReze meti droiT mkur-
nalobas saWiroebda. man aseve seriozul emociur da sulier tanjvas 
gauZlo, romelic miadga  mkurnalobis da marjvena yurSi smenadobis mT-
lianad dakargvis Sedegad. moldovuri kanonmdeblobis Tanaxmad, amgvari 
uunaroba Sromisunarianobis 25 procentiT dakargvas utoldeba. gan-
mcxadeblis SezRuduli SesaZlebloba seriozuli barieri gaxda mis pro-
fesiul saqmianobaSi da misTvis Zalzed rTuli gaxda mudmivi samuSao ad-
gilis povna. Sesabamisad, ganmcxadebeli da masze finansurad damokide-
buli ojaxis sami  wevri Zalzed rTul ekonomiur mdgomareobaSi arian. 
ganmcxadebeli iZulebuli gaxda ojaxis sarCenad dabalanazRaurebad, 
misi kvalifikaciisTvis Seuferebel, droebiT samuSaoebs daTanxmeboda.

65. mTavrobam ganmcxadeblis moTxovna gaaprotesta. misi mtkicebiT, 
radgan Sesabamisma organoebma daadgines, rom ganmcxadebels policie-
lebi arasaTanadod ar mopyrobian, mas kompensaciis moTxovnis ufleba 
ar hqonda. alternativis saxiT, mTavrobam ganacxada, rom Tanxis  mo-
Txovnili  odenoba gadametebuli iyo, sasamarTlos manamde ganxiluli 
precedentebis fonze.

66. zemoT dadgenili darRvevebisa da maTi simZimis gaTvaliswinebiT, 
sasamarTlo Tvlis, rom winamdebare saqmeSi aramaterialuri zianis ana-
zRaurebis moTxovna gamarTlebulia. samarTlianobis principze dayrd-
nobiT  da arasaTanado mopyrobis Sedegad ganmcxadeblis SesaZleblobe-
bis mudmivad SezRudvis gaTvaliswinebiT, sasamarTlo mas akuTvnebs 25 
000 evros.

C.  xarjebi da danaxarjebi 

67. ganmcxadebelma aseve moiTxova 5 287 evro sasamarTlos winaSe 
gaweuli danaxarjebisaTvis.

68. mTavrobam es moTxovna gaaprotesta. igi amtkicebda, rom moTxo-
vnili odenoba gadaWarbebuli da dausabuTebeli iyo.

69. sasamarTlo xarjebisa da danaxarjebisaTvis ganmcxadebels 3 500 
evros akuTvnebs.

D.  sauravi

70. sasamarTlo Sesaferisad miiCnevs, rom sauravi ganisazRvros evro-
pis centraluri bankis mier dadgenili minimaluri nixriT, rasac unda 
daematos Tanxis sami procenti. 

xsenebuli mizezebidan gamomdinare, sasamarTlo 
erTxmad
1. acxadebs ganacxads dasaSvebad;

2. adgens, rom dairRva konvenciis me-3 muxli, 2004 wlis 21 dekembers po-
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liciis oficrebis mxridan ganmcxadeblis mimarT arasaTanado mopyrobis 
gamo;

3. adgens, rom dairRva konvenciis me-3 muxli, radgan ar Catarebula efe-
qtiani gamoZieba ganmcxadeblis saCivrebze sapolicio patimrobaSi yofnis 
dros mis mimarT arasaTanado mopyrobis Sesaxeb;

4. adgens, rom dairRva konvenciis me-13 muxli, gasaCivrebuli arasaTanado 
mopyrobisTvis dacvis efeqtiani SidasamarTlebrivi saSualebebis ararse-
bobis gamo;

5. adgens

(a) konvenciis 44-e muxlis me-2 punqtis Sesabamisad, saboloo gadawyveti-
lebis miRebis dRidan 3 Tvis ganmavlobaSi, mopasuxe saxelmwifom ganmcxa-
debels Semdegi Tanxebi unda gadauxados moldovur leiSi, gadaxdis dRes 
arsebuli kursiT:

(i) 200 (orasi) evro materialuri zianisTvis;
(ii) 25 000 (ocdaxuTi aTasi) evro aramaterialuri zianisTvis;
(iii)  3 500 (sami aTas xuTasi) evro xarjebisa da danaxarjebis asanazRau-

reblad;
(iv) nebismieri gadasaxadi, romliTac SeiZleba daibegros es Tanxebi;

(v) zemoxsenebuli samTviani vadis gasvlis Semdeg Tanxis gadaxdis dRemde, 
aRniSnul Tanxas daemateba sauravi im moculobiT, rac utoldeba evro-
puli bankis sesxisaTvis gankuTvnil minimalur procents, romelsac unda 
daematos samprocentiani ganakveTi.

6. uaryofs ganmcxadeblis moTxovnis danarCen nawils samarTlian dakmayo-
filebasTan dakavSirebiT.

 Sesrulebulia inglisur enaze da gacxadebulia werilobiT 2009 wlis 7 
aprils, sasamarTlos reglamentis 77-e muxlis me-2 da me-3 punqtebis Sesa-
bamisad.

lourens earli   nikolas braca
registratori   Tavmjdomare 
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siorapi moldovis winaaRmdeg

CASE OF CIORAP v. MOLDOVA
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meoTxe seqcia 

siorapi moldovis winaaRmdeg

(ganacxadi #12066/02)

gadawyvetileba

strasburgi

2007 wlis 19 ivnisi

saboloo versia

19/09/2007

gadawyvetileba saboloo gaxda konvenciis 44-e muxlis me-2 punqtis  
Sesabamisad. is SeiZleba daeqvemdebaros redaqciul gadasinjvas.
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saqmeze siorapi moldovis winaaRmdeg,

adamianis uflebaTa evropuli sasamarTlos (meoTxe seqcia) palatam 
Semdegi SemadgenlobiT:

ser nikolas braca, Tavmjdomare,
batoni j. kasadevali,
batoni g. bonelo,
batoni k. traia,
batoni s. pavlovSCi,
batoni l. garlicki,
qalbatoni l. mijoviCi, mosamarTleebi,
da qalbatoni f. araci, seqciis registratoris moadgile,

moiTaTbira daxurul kars miRma 2007 wlis 29 maiss,
gamoitana da amave dRes daamtkica Semdegi gadawyvetileba:
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procedura

1. saqmes safuZvlad daedo ganacxadi #14437/05, romelic batonma tu-
dor siorapma (SemdgomSi „ganmcxadebeli“)  sasamarTloSi Seitana  2001 
wlis 5 dekembers, adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis 
konvenciis (SemdgomSi „konvencia“) 34-e muxlis Sesabamisad.

2. ganmcxadeblis, romelsac sasamarTloSi warmomadgenlobisTvis 
samarTlebrivi daxmareba mieniWa1, interesebs icavda batoni v. iordaCi, 
CisinauSi dafuZnebuli arasamTavrobo organizaciis „advokatebi adamianis 
uflebebisTvis“ warmomadgeneli. moldovis mTavrobis (SemdgomSi „mTa-
vroba“) pozicias icavda saxelmwifos warmomadgeneli batoni v. parlogi.

3. ganmcxadebelma iCivla Semdeg muxlebTan dakavSirebiT: konvenciis 
me-3 muxli (araadamianuri sapatimro pirobebi da iZulebiT kveba), me-6 
muxlis 1-li punqti (sasamarTlosadmi mimarTva iZulebiT kvebasTan daka-
vSirebiT), me-8 muxli (korespondenciis cenzura da ojaxis wevrebTan 
gancalkevebulad Sexvedris ufleba) da me-10 muxli (winaswari patimro-
bis centris Sida regulaciebis xelmisawvdomoba).

4. ganacxadi daewera sasamarTlos meoTxe seqcias (sasamarTlos re-
glamentis 52-e wesis 1-li punqti). 2005 wlis 11 oqtombers am seqciis 
palatam ganacxadi nawilobriv dauSveblad cno da gadawyvita, ganacxa-
dis darCenil nawilze mTavrobasTan komunikacia daewyo. konvenciis 29-e 
muxlis me-3 punqtis Tanaxmad, palatam daadgina, rom ganacxadis dasaSve-
bobasa da arsebiT mxareebze erTdroulad emsjela.

faqtebi

1. saqmis garemoebebi

5. ganmcxadebeli daibada 1965 wels da cxovrobs CisinauSi.
6. mxareebis warmodgenili saqmis faqtobrivi garemoebebi ase SeiZleba 

Sejamdes.
7. ganmcxadebeli muSaobda arasamTavrobo organizaciaSi „socialuri 

amnistia“, romelic samarTlebriv daxmarebas uwevda TavisuflebaaRkve-
Til adamianebs. ganmcxadeblis Tanaxmad, igi devnis obieqti gaxda misi 
saqmianobis gamo. or epizodSi mas brali daedo ramdenime seriozul 
TaRliTobaSi. ganmcxadebeli meore jgufis invalidia da dasmuli aqvs 
„mozaikuri Sizofreniis“ diagnozi.

1 sasamarTlos reglamentis 108-e wesi
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1. patimrobis pirobebi

8. ganmcxadebeli daakaves 2000 wlis 23 oqtombers. 2000 wlis 6 noe-
mbers igi gadaiyvanes iusticiis saministros Cisinaus winaswari pati-
mrobis centrSi (aseve cnobilia rogorc #3 sapatimro dawesebuleba, 
romelsac mogvianebiT daerqva #13 sapatimro dawesebuleba). man drois 
raRac periodi prunculis samkurnalo dawesebulebaSi gaatara. ramde-
nime danaSaulisTvis mas ukve misjili aqvs patimroba, Tumca, sxva bral-
debebTan mimarTebaSi, kvlav sasamarTlo gadawyvetilebis molodinSia.

9. ganmcxadeblis Tanaxmad, igi araadamianur sapatimro pirobebSi im-
yofeboda. kerZod, saknebi gadatvirTuli iyo  (rac zogjer imas niSnavda, 
rom 2-3 adamianze 2 m2 modioda). amas emateboda is faqti, rom iseTi infe-
qciuri daavadebis mqone patimrebi, rogoricaa tuberkulozi, moTavse-
bulni iyvnen sxva patimrebTan erTad sakanSi, gansakuTrebiT, SimSilobis 
dros; saknebSi iyvnen mkbenarebi; oTaxi saTanadod ar niavdeboda da arc 
dRis Suqi Sedioda; elementaruli sanitaruli pirobebi gancalkevebis 
saSualebas ar iZleoda; radios mudmivad maRal xmaze rTavdnen dilis 7 
saaTidan saRamos 10 saaTamde; amas emateboda Zalian mcire raodenobis 
da uxarisxo saWmeli. 2005 wlis 27 maisamde eleqtroenergia da civi wya-
li xelmisawvdomi iyo dReSi mxolod ramdenime saaTiT. ganmcxadebelma 
misi erTi dRis racioni ase aRwera: 100 g. fafa wyliT orjer dReSi da 
ZiriTadad wylisgan damzadebuli supi sadilad, amas garda, 400 g. puri 
mTeli dRis ganmavlobaSi. saknis gadatvirTulobasTan dakavSirebiT misi 
saCivris gansamtkiceblad, ganmcxadebelma magaliTad moiyvana 2001 wlis 
2 agvistos misi #11 sakanSi gadayvana, romelsac igi inawilebda 5 sxva 
adamianTan, imis miuxedavad, rom sakanSi ori rkinis sawoli idga. ganmcxa-
debeli amtkicebda, rom mas iatakze eZina sawolebis arasakmarisi raode-
nobis gamo da sakanSi mxolod eleqtro ganaTeba hqondaT dReSi 6 saaTis 
ganmavlobaSi. meore magaliTad ganmcxadebelma moiyvana misi patimroba 
#17a sakanSi, sadac 12m2-Si moTavsebuli iyo 10 adamiani.

10. ganmcxadebelma moixmo wamebisa da araadamianuri an Rirsebis Se-
mlaxveli mopyrobis an dasjis aRkveTis komitetis (CPT) 2004 wlis angari-
Si (ix. qvemoT punqti 47) da iusticiis saministros angariSi #13 sapatimro 
dawesebulebaSi patimrobis pirobebis Sesaxeb (ix. qvemoT punqti 43).

11. ganmcxadeblis Tanaxmad, man sxvadasxva organoSi iCivla mis sapa-
timro pirobebTan dakavSirebiT.  mTavroba ganmcxadebels ar daeTanxma. 
ganmcxadebelma warmoadgina sasjelaRsrulebis departamentisa da Sina-
gan saqmeTa saministros sazogadoebrivi wesrigis departamentis pasuxe-
bi, romlebic, inter alia, ganmcxadeblis patimrobis pirobebsac exeboda. 
amas, garda, man sasamarTlos warudgina mTavrobisaTvis da #3 sapati-
mro dawesebulebis administraciisaTvis gagzavnili saCivrebis aslebi,  
romlebSic igi aseve Cioda patimrobis pirobebTan dakavSirebiT. sasje-
laRsrulebis departamentma 2003 wlis 29 dekembriT daTariRebul we-
rilSi aRniSna, rom #3 sapatimro dawesebuleba „periodulad gadatvir-
Tuli“ iyo, ris gamoc imata pedikulozma da kanis daavadebebma. aseve 
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dadasturda mkbenarebis arsebobac, Tumca, am sakiTxze dakavebuli pire-
bisgan saCivari ar Sesula. 2002-2003 wlebSi sapatimroSi Catarda serio-
zuli dezinfeqcia.

12. 2002 wlis 17 TebervliT daTariRebul werilSi cixis adminis-
traciisadmi, ganmcxadebelma iCivla arasakmarisi raodenobis sawolebis 
Sesaxeb 72-e sakanSi, romelSic im droisaTvis imyofeboda; sakanSi daka-
vebulebs xis Taroebze eZinaT. werilSi man xazi gausva im faqts, rom 
fanjrebze damagrebuli metalis Jaluzebis gamo, sakanSi dRis Suqi da 
sufTa haeri ar aRwevda. sakanSi idga mZafri suni da igrZnoboda sineste, 
iyvnen mkbenarebi, romlebic mas daZinebis saSualebas ar aZlevdnen. 2002 
wlis 26 maisiT daTariRebul werilSi ganmcxadebelma iCivla 10 dRiT #7 
sakanSi gadayvanasTan dakavSirebiT, sadac igi gancalkevebiT moaTavses; 
sakani iyo Zalian nestiani da mas eSinoda, rom tuberkuloziT daavadde-
boda. amas garda, mas sami dRis ganmavlobaSi ar aWmevdnen da sakanSi vir-
Txebi darbodnen. sakanSi ar idga aveji, garda sawolisa, romelic dRis 
ganmavlobaSi kedelze akecili unda yofiliyo da ganmcxadebeli betonis 
iatakze ijda. sakans ar hqonda fanjara da mas eleqtroenergia dReSi 5-6 
saaTiT miewodeboda, dRis danarCen periodSi is srul sibneleSi ijda. 
man moiTxova eqimTan viziti da sxva sakanSi gadayvana. rogorc irkveva, 
ganmcxadebelma am or saCivarze pasuxi ar miiRo. mTavrobas amaze komen-
tari ar gaukeTebia. Tavis „SimSilobis dRiurSi“ ganmcxadebelma aRniSna 
misi gadayvana #11 sakanSi 2001 wlis 2 agvistos, sadac mis garda 5 ada-
miani imyofeboda.

13. iusticiis saministros 2005 wlis 25 noembriT daTariRebuli weri-
lis Tanaxmad, ganmcxadebeli imyofeboda  ##2, 17a, 53, 70a, 84, 89 da 116 
saknebSi da maTgan yvela 8-12 m2 fartobis iyo. werilSi ar daukonkrete-
biaT, ra raodenobis patimrebze iyo gaTvlili es saknebi, aseve ar uTi-
Tebdnen detalebs, am saknebSi ganmcxadebelTan erTad moTavsebul pati-
marTa realuri raodenobis Sesaxeb. erTaderT gamonakliss warmoadgenda 
10m2 moculobis sakani #116, romelSic ganmcxadebeli strasburgis sa-
samarTlos mimoxilvebis Sedgenis dros imyofeboda (2005 wlis 13 dekem-
beri) kidev erT adamianTan erTad. imave #116 sakanSi moTavsebuli meore 
patimrisTvis gagzavnil, 2005 wlis 30 noembriT daTariRebul werilSi, 
generalurma prokuraturam ganacxada, rom „am sakanSi moTavsebul yvela 
adamians hqonda sawoli da TeTreuli“. mTavrobis mier sasamarTlosTvis 
miwodebul video CanawerSi Canda ori rkinis sawoli, romelTagan erT-
erTi sapirfareSosTan idga. mTavrobis Tanaxmad, eleqtroenergia da 
civi wyali saknebs mudmivad miewodeboda da TiToeul sakanSi dRis Suqi 
aRwevda. ganmcxadebels yovel kviraSi hqonda Sxapis miRebis ufleba. 
patimrebs sakvebi Sesabamisi samTavrobo regulaciebis Tanaxmad miewo-
debodaT, xorcisa da Tevzis CaTvliT, „roca amis SesaZlebloba iyo“. 
patimrebs SeeZloT saWmeli adgilobriv maRaziaSi SeeZinaT, maT garedan 
amanaTebis miRebis uflebac hqondaT. amas garda, ganmcxadebeli ramden-
jerme moxvda sxvadasxva eqimis xelSi, SimSilobisa da TviTgvemis gamo da 
cixis hospitalSi ukeTesi pirobebiT sargeblobda. 
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2.  iZulebiT kveba

(a) ganmcxadeblis iZulebiT kveba

14. ganmcxadebelma 2001 wlis 1 agvistos SimSiloba daiwyo, misi da misi 
ojaxis uflebaTa savaraudo darRvevis gamo. im mizeziT, rom masTan ori 
kviris ganmavlobaSi prokurori ar misula, raTa misi uflebebis savarau-
do darRvevaze emsjelaT, 2001 wlis 14 agvistos batonma siorapma majebi 
gadaiWra da cecxli waikida. mas umkurnales da Semdeg ki ramdenjerme 
iZulebiT aWames. ganmcxadebelma sasamarTlos  warudgina misi „SimSilobis 
dRiuri“, romelSic CaniSnuli hqonda iZulebiT kvebis TariRebi da forma, 
misi janmrTelobis mdgomareoba im droisaTvis da gadayvanebi saknidan 
sakanSi. ganmcxadebelma aRniSna, rom igi iTxovda sakvebis intravenuri ga-
dasxmis gziT miwodebas da ara muclis zondis gamoyenebiT.

15. ganmcxadeblis  mier saCivris Setanis Semdeg, 2001 wlis 13 seqt-
embers, morige eqimma mas pirveladi diagnozi dausva: „marjvenamxrivi 
sazardulis Tiaqari?“ (“hernie intermusculară inghinală din dreapta?”). 2001 wlis 
14 seqtembers qirurgma dasva diagnozi: „muclis wina kedlis damakavSi-
rebeli abscesi“ (“abces de legătură a peretelui anterior?”). ganmcxadebels dae-
niSna mkurnaloba, razec man uari ganacxada. ganmcxadeblis mtkicebiT, 
mas Semdeg rac 2001 wlis 14 seqtembers mkurnalobaze uari Tqva, igi 
ramdenime dRiT bnel, civ da nestian samartoo sakanSi gadaiyvanes, sadac 
aveji ar idga.

16. cixis fsiqiatrma, romelmac ganmcxadebeli 2001 wlis 14 agvis-
tos incidentidan ramdenime dReSi gasinja, sasamarTloSi ganacxada, rom 
ganmcxadebeli mSvenivrad acnobierebda misi qcevis Sedegebs. fsiqiatr-
ma ganmcxadeblis qceva misi uflebebis darRvevisTvis protestis morig 
RonisZiebad Seafasa. eqimma daamata, rom masze xorcieldeboda zewola, 
raTa xeli moewera dokumentisTvis, romliTac ganmcxadebels fsiqiur 
avadmyofad gamoacxadebda, Tumca, man amaze uari ganacxada. 2003 wlis 
agvisto-seqtemberSi ganmcxadebelma cixeSi mkurnalobis kursi gaiara, 
mas Semdeg, rac mas, inter alia, mozaikuri Sizofrenia daudginda. 

17. ganmcxadeblis advokatisTvis gagzavnil pasuxSi, cixis adminis-
traciam daadastura, rom 2001 wlis 3 agvistos batonma siorapma SimSi-
loba daiwyo da mas imave dRes samedicino Semowmeba Cautarda. 2001 wlis 
15 agvistos man venebi gadaiWra da cecxli waikida; mas dauyovnebliv 
Cautarda saWiro mkurnaloba. 23 agvistos eqimma misi janmrTelobis md-
gomareoba SedarebiT gaumjobesebulad CaTvala. 24 agvistos ki eqimma 
daadgina, rom ganmcxadeblis janmrTelobis mdgomareoba uaresdeboda 
da misi iZulebiT kveba brZana. jamSi mas Svidjer aWames iZulebiT, maT 
Soris, 2001 wlis 28 agvistos da 3, 5, 6, 7 da 10 seqtembers. 2001 wlis 14 
seqtembers igi gadaiyvanes cixis saavadmyofoSi, sadac man 2001 wlis 4 
oqtombers SimSiloba daasrula. iZulebiT kveba ganxorcielda winaswari 
patimrobis Sesaxeb kanonis 33-e muxlis (ix. zemoT punqti 40) da specia-
luri instruqciis (ix. qvemoT punqti 41) Tanaxmad. instuqcia gamoqvey-
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nebuli ar yofila, magram, rogorc Cans, ganmcxadebelma misi Sinaarsi 
icoda, radgan igi Tavis „SimSilobis dRiurSi“ moixsenia. arc cixis re-
gulaciebi yofila gamoqveynebuli, magram igi iZulebiT kvebis Sesaxeb 
arc erT debulebas ar moicavda. 2003 wlis 23 dekembers am regulaciebis 
asli, gamonaklisis saxiT, gadaegzavna ganmcxadebels. 

18. mTavrobis mier mowodebuli dokumentebis Tanaxmad, ganmcxa-
debeli 2001 wlis 4 da 13 seqtembers eskortiT miiyvanes sasamarTlo 
mosmenebze. ganmcxadebelma „SimSilobis dRiurSi“ aRniSna, rom 4 da 13 
seqtembers iZulebiT ar gamoukvebavT, radgan sasamarTloSi waiyvanes. 
sasamarTlos moTxovnis pasuxad, warmoedgina yvela Sesabamisi samedi-
cino dokumenti ganmcxadeblis iZulebiT kvebasTan dakavSirebiT, Cata-
rebuli samedicino analizebis yvela pasuxis CaTvliT, mTavrobam Semde-
gi dokumentacia waradgina. ganmcxadeblis janmrTelobis mdgomareobis 
Sesaswavlad, 2001 wlis 11 seqtembris Semdeg, ramdenime tipis samedicino 
gamokvleva Catarda, gakeTda sisxlis da Sardis analizebi, kardiograma 
da sxva gamokvlevebi. morige eqimTan vizitebis saregistracio Jurnalis 
Tanaxmad, ganmcxadeblis janmrTeloba damakmayofilebeli iyo 2001 wlis 
1-dan 21 agvistomde periodSi. 2001 wlis 23 agvistos, morige eqimma gan-
mcxadeblis janmrTelobis mdgomareoba SedarebiT damakmayofileblad 
CaTvala, Tumca, miiCnia, rom sisxlis sagamoZiebo moqmedebebSi monawi-
leobisTvis sakmarisad kargad ar iyo, radgan sisustes da Tavbrusxvevas 
uCioda. 2001 wlis 24 agvistos morige eqimma mas „iZulebiT kveba dau-
niSna, instruqciis Tanaxmad (800ml. rZe, 50gr. Saqari)“. igive xasiaTis 
mimarTvebi gakeTda 2001 wlis 28 agvistos da 3, 5, 6, 7 da 10 seqtembers. 
aRniSnulTagan umetes TariRebSi, morige eqimi Tvlida, rom ganmcxade-
blis janmrTelobis mdgomareoba „SedarebiT damakmayofilebeli“ iyo, 
2001 wlis 5 seqtembers ki - „damakmayofileblad“ CaTvala. 5-7 seqtembers 
daniSnuli sakvebis bunebis Sesaxeb miTiTeba ar gakeTebula.

(b)  sasamarTlo samarTalwarmoeba ganmcxadeblis iZulebiT kvebasTan  
dakavSirebiT

19. 2001 wlis oqtomberSi ganmcxadebelma saCivriT mimarTa sasamarT-
los iZulebiT kvebasTan da am procesiT gamowveul tkivilsa da damcire-
basTan dakavSirebiT. ganmcxadebelma iZulebiT kvebis procesi ase aRwe-
ra: mas yovelTvis xelborkils adebdnen, miuxedavad imisa, rom iZulebiT 
kvebisTvis fizikuri winaaRmdegoba arasodes gauwevia, is ubralod uars 
acxadebda sakvebis miRebaze protestis niSnad. cixis TanamSromlebi mas 
aiZulebdnen piri gaeRo TmebSi moqaCviT, zurgis gakavebiT da terfebze 
fexis daWeriT, sanam igi tkivils veRar uZlebda da pirs aRebda. Sem-
deg gaRebul pirs metalis piris gamafarTovebliT ufiqsirebdnen. enas 
piris gareT metalis samagrebiT (maSebiT) umagrebdnen, romelic, gan-
mcxadeblis mtkicebiT, TiToeuli iZulebiTi kvebisas misi metyvelebis 
Seferxebas iwvevda da enidan sisxli sdioda. Semdeg pirSi myar zonds 
udebdnen, romelic kuWamde CahyavdaT da am zondiT Txevad sakvebs awv-
didnen; zogjer, kuWSi am gziT sakvebis moxvedra mwvave tkivils iwvevda. 
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roca piridan metalis samagrs iRebdnen, mas sisxli sdioda, enas veRar 
grZnobda da ver laparakobda. misi iZulebiT kvebisTvis gamoyenebuli 
iaraRebi erTjeradi gamoyenebis ar iyo da rbili zedapiri ar hqonda, 
rac ganmcxadebels tkivilisa da infeqciisagan daicavda. 

20. sasamarTlosTvis mowmis, C.S.-s mier micemuli Cvenebis Tanaxmad 
(C.S. cixis eqTnad muSaobda da piradad eswreboda ganmcxadeblis iZule-
biT kvebis process), ganmcxadebeli yovelTvis ar ewinaaRmdegeboda iZu-
lebiT kvebis process da aseT SemTxvevebSi xelborkilis dadebis saWi-
roeba ar Cndeboda, magram es iyo savaldebulo procedura, misi azriT, 
mtkivneuli, magram patimarTa sicocxlis gadasarCenad aucilebeli. B.A.-
m, zogadi profilis eqimma, romelic piradad aZlevda ganmcxadebels 
iZulebiT sakvebs, sasamarTlos winaSe ganacxada, rom xandaxan misTvis 
micemuli sakvebi „instruqcias ar Seesabameboda“.

21. V.B.-m, imave winaswari dakavebis centrSi moTavsebulma pirma, sadac 
ganmcxadebeli imyofeboda, sasamarTloSi ganacxada, rom man ganmcxade-
belsa da sxva dakavebulebze sisxlis kvali SeniSna, mas Semdeg, rac isini 
iZulebiT gamokvebes. ganmcxadebelma moiTxova, rom misTvis mxolod rZe 
miecaT an vitaminebi gadaesxaT intravenuri gziT. man aseve warmoadgina 
gadawyvetilebaTa aslebi, romelTa Tanaxmad, SimSilobisas igi 10 dRiT 
samartoo sakanSi unda moeTavsebinaT; es gadawyvetilebebi miRebuli iyo  
1994 wlis 22 aprils da 15 oqtombers, 1995 wlis 19 da 28 ivliss, 21 ag-
vistos, 31 oqtombers, 24 noembers da 4 oqtombers. ukanasknel sanqciaSi 
aRiniSneboda, rom ganmcxadebeli „kategoriulad agrZelebda sakvebis mi-
Rebaze uaris Tqmas“. 

22. 2001 wlis 4 noembers centrus saqalaqo sasamarTlom uari ga-
nacxada saCivris ganxilvaze, radgan igi saproceso moTxovnebs ar akma-
yofilebda. 2002 wlis 18 Tebervals sasamarTlom kvlav uari ganacxada 
saCivris ganxilvaze, imave safuZvliT. 2002 wlis 25 aprils Cisinaus re-
gionulma sasamarTlom saqalaqo sasamarTlos gadawyvetileba gaauqma da 
saqmis xelaxla ganxilva moiTxova, daadgina ra, rom ganmcxadebeli, anu 
dakavebuli, yvela formalobas ver daicavda da misi saCivris specifiku-
ri bunebidan gamomdinare, saqme arsebiTad unda ganxiluliyo.

23. 2002 wlis 7 noembers centrus saqalaqo sasamarTlom ganmcxde-
blis moTxovna ar daakmayofila, dausabuTeblobis gamo. sasamarTlom 
yuradReba iZulebiT kvebis kanonierebaze gaamaxvila da ganmcxadeblis 
uari Wamaze sapatimro wesebis darRvevad daakvalificira. 2003 wlis 30 
aprils Cisinaus regionulma sasamarTlom aRniSnuli gadawyvetileba Za-
laSi datova.

24. 2003 wlis 19 aprils uzenaesma sasamarTlom wina gadawyvetilebebi 
gaauqma da saqmis xelaxla ganxilva brZana. sasamarTlom aRniSna, rom 
qveda instanciis sasamarTloebs naTlad ar daudgeniaT, ganmcxadeblis 
iZulebiT kvebis safuZveli iyo Tu ara samedicino aucilebloba. 

25. 2003 wlis 9 oqtombers winaswari patimrobis Sesaxeb kanonis 33-e 
muxlSi (romelic SimSilobis dros dakavebulTa iZulebiT kvebas iTva-
liswinebda) cvlilebebi Sevida da dakavebulTa iZulebiT kveba aikrZala.

26. 2005 wlis 15 Tebervals centrus saqalaqo sasamarTlom ganmcxa-
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deblis moTxovna, dausabuTeblobis gamo, ar daakmayofila. sasamarT-
lom daadgina, rom im droisTvis moqmedi kanoni, romelic moSimSile 
patimrebis iZulebiT kvebas iTvaliswinebda, adamianis uflebaTa ero-
vnul da saerTaSoriso standartebs ar ewinaaRmdegeboda, radgan igi am 
adamianTa sicocxlis dacvas isaxavda miznad. ganmcxadeblis iZulebiT 
kveba ganpirobebuli iyo samedicino aucileblobiT, rogorc es daadgina 
samedicino personalma, xolo xelborkilis dadeba da sxva SemzRudavi 
RonisZiebebi saWiro iyo mis dasacavad janmrTelobisa da sicocxlisT-
vis saSiSi safrTxisgan. sasamarTlom daadgina, rom ganmcxadeblis mier 
iZulebiT kvebisTvis winaaRmdegobis gawevis fonze, saWiro gaxda mis mi-
marT „specialuri saSualebaTa, maT Soris, xelborkilebis“ gamoyeneba 
da es araadamianur da Rirsebis Semlaxvel mopyrobas ar utoldeboda. 
sasamarTlos ar ganuxilavs mowmeTa C.S.-s, B.A.-s da V.B.-s Cvenebebi (ix. 
zemoT punqtebi 20 da 21).

27. 2005 wlis 26 aprils Cisinaus saapelacio sasamarTlom aRniSnuli 
gadawyvetileba ZalaSi datova da centrus saqalaqo sasamarTlos moti-
vacia arsebiTad gaimeora. sasamarTlom aRniSna, rom qveda instanciis sa-
samarTloebis mier dakiTxulma mowmeebma ganmcxadeblis wameba uaryves da, 
Sesabamisad, misi moTxovnis damadasturebeli mtkicebuleba ar arsebobda.

28. ganmcxadebelma iCivla uzenaes sasamarTloSi. igi, inter alia, daeyrd-
no iZulebiT kvebis Sedegad misi janmrTelobisTvis miyenebul zians, ker-
Zod, Catexil kbilsa da muclis Rrus infeqcias. man aseve aRniSna, rom, 
rogorc meore jgufis invalids, baJis gadaxda ar SeeZlo. sasamarTlom 
ganmcxadeblis apelaciis ganxilvaze uari ganacxada, baJis, 45 moldo-
vuri leis (im drois kursiT, 3 evros ekvivalenti) gadauxdelobis gamo. 
ganmcxadebelma sasamarTlos misTvis baJis gadasaxadis moxsna sTxova, 
radgan mas Semosavali ar hqonda da am Tanxis gadaxdas ver SeZlebda. 
sasamarTlom mas 2005 wlis 13 ivniss werilobiT gasca pasuxi, romelSic 
axsna, rom ganmcxadeblis apelacia:

„ar Seesabameboda samoqalaqo saproceso kodeqsis 436-e da 437-e muxle-
bis debulebebs ... 438-e muxlis me-2 punqtis Tanaxmad, roca saapelacio 
saCivari 437-e muxlis debulebebs ar Seesabameboda, an roca sasamarTlo 
baJi ar iyo gadaxdili, sasamarTlo mas 5 dRis vadaSi ukan abrunebda, 
sasamarTlos Tavmjdomaris an misi moadgilis xelmoweriT. swored am mi-
zezebis gamo gibrunebT Tqvens saapelacio saCivars, raTa gamoasworoT 
xarvezebi. ...“

3.  sasamarTlos xelmisawvdomoba

29. uzenaesma sasamarTlom baJis gadauxdelobis gamo ar ganixila gan-
mcxadeblis sakasacio saCivari, romelSic igi iZulebiT kvebas asaCivreb-
da (ix. zemoT punqti 28).

20. ganmcxadebelma 2003 wels sasamarTlo procesi moigo da kompen-
saciis saxiT 1 800 MDL miiRo. 2005 wlis gadawyvetilebiT mas 5 000 MDL 
miekuTvna. Tumca, es gadawyvetileba gasaCivrda da ganmcxadebels 2005 
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wels miniWebuli kompensaciis odenoba ar miuRia. batonma siorapma pa-
timrobisas Tavis advokats daxmarebisTvis 1 000 MDL gadauxada. mas aseve  
kompensacia gadauxades safrangeTisa da didi britaneTis safosto sam-
saxurebma dakarguli gzavnilisTvis (55 evros odenobiT).

31. erovnuli organoebisTvis gagzavnil ramdenime werilSi batoni 
siorapi acxadebda, rom sasamarTloebis baJi da sxva danaxarjebi misma 
naTesavebma da megobrebma gadaixades. 2003 wlis 25 seqtembris weriliT 
man cixis administracias sTxova, mieRoT kompensacia safosto samsaxu-
rebisagan da misi advokatisaTvis gadaegzavnaT.

32. ganmcxadebelma sasamarTlos mimarTa moTxovniT, rom mas eiZule-
bina mTavroba, finansurad uzrunveleyoT ganmcxadebeli, raTa mas sx-
vadasxva sasamarTlo procesi wamoewyo. 2004 wlis 18 ivniss uzenaesma 
sasamarTlom saCivari ar ganixila, daadgina ra, rom sasamarTlo samar-
Talwarmoebis dawyebamde saWiro iyo davis mogvarebis eqstrasamarTle-
brivi procedurebis gamoyeneba.

4.  mimoweris cenzura

33. ganmcxadebelma damatebiT warmoadgina ramdenime werilis asli, maT 
Soris, parlamentidan (magaliTad, 2002 wlis 10 oqtombris), iusticiis 
saministrodan (2001 wlis 11 oqtombris), sakonstitucio sasamarTlo-
dan (2002 wlis 18 seqtembris), ombudsmenisgan (2001 wlis 23 agvistos), 
fsiqiatriuli saavadmyofodan (2002 wlis 16 aprilis), aseve samarTalda-
mcavi organoebidan, rogoricaa, prokuratura (2002 wlis 11 ivlisis) da 
arasamTavrobo organozaciebidan „saerTaSoriso amnistia“ (Amnesty Inter-
national) (2003 wlis 28 ivlisis) da „advokatebi adamianis uflebebisTvis“ 
(2003 wlis 10 Tebervlis). am werilTagan umravlesobas dartymuli hqon-
da cixis beWedi, romelzec ewera Sesvlis nomeri da TariRi. zogierTze 
gacemulia xelnaweri instruqcia: „xelze gadaeces ganmcxadebels“ da/an 
miTiTebulia misi saxeli da saknis nomeri (saknebis ##11, 13, 15, 20 da 
72 CaTvliT). sxva werilebs beWedi mxolod konvertze aqvT dartymuli. 
zogierTi werili rogorc cixis administracias, aseve ganmcxadebels eg-
zavnebodaT, magram zemoT naxsenebi werilebis adresati eqskluziurad 
mxolod batoni siorapi iyo.

5.  ganmcxadeblis naTesavebTan Sexvedrebi

34. ganmcxadeblis mtkicebiT, garda ojaxis wevrebis pirveli viziti-
sa dakavebis sawyis etapze, mas axloblebTan komunikacia mxolod minis 
miRma SeeZlo, Sida telefonis gamoyenebiT. aseTi vizitebi dasaSvebi iyo 
mxolod TveSi ori saaTiT da privatulobis dacvis gareSe, radgan xuTi 
amgvari kabina erTmaneTis mijriT mdebareobda. gamoricxuli iyo rai-
me saxis fizikuri kontaqti. misjil patimrebs gacilebiT meti droiT 
SeeZloT axloblebis naxva, Tan amisTvis calke gamoyofil Sexvedrebis 
oTaxSi, minis gareSe. ganmcxadebeli aseTi privilegiiT ar sargeblobda, 
radgan miuxedavad imisa, rom msjavrdebuli iyo rigi danaSaulebisTvis, 
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sxva braldebebis mimarT kvlav winaswar patimrobaSi imyofeboda. man da-
matebiT aRniSna, rom ojaxis wevrebTan Sexvedraze didi xnis ganmavloba-
Si (erT wlamde) eubnebodnen uars.

35. ganmcxadebelma SexvedrebisTvis ukeTesi pirobebi moiTxova. 2003 
wlis 21 agvistos man megobar gogonasa da dasTan ufro meti xniT Sex-
vedris ufleba iTxova (ix. wina punqti) da miuTiTa, rom mis mimarT ga-
mamtyunebeli ganaCeni ZalaSi 2003 wlis 28 maiss Sevida. mas moTxovnaze 
uari eTqva „winaswari patimrobis centris wesdebis Tanaxmad“.

36. ganmcxadebelma winaswari patimrobis centris administracias sa-
samarTloSi uCivla; igi iTxovda Sexvedrebis pirobebis gaumjobesebas, 
kerZod ki imas, rom mnaxvelebi calke, Sexvedrebis oTaxSi enaxa, meti 
xniT da minis gamyofis gareSe. administraciis mtkicebiT, aseTi Sexve-
drebi cixis wesebiT ikrZaleboda, rac miznad isaxavda winaswari pati-
mrobis centrSi usafrTxoebisa da wesrigis dacvas. 2003 wlis 25 dekem-
bers saapelacio sasamarTlom ganmcxadeblis moTxovna ar daakmayofila.

37. gasaCivrebisas, ganmcxadebelma moTxovnebs regularuli vizitebis 
momatebis moTxovnac daamata da iqve miuTiTa, rom igi, rogorc msja-
vrdebuli, aseve sasjelis molodinSi iyo. man xazi gausva im faqts, rom 
didi drois ganmavlobaSi mas naTesavebTan fizikuri kontaqti ar hqonia 
da aRwera, rogor enatreboda maTTan aseTi kontaqti, imis gaTvaliswi-
nebiT, rom maT telefoniT ver Seexeboda. ganmcxadebeli daJinebiT amt-
kicebda, rom man ramdenjerme moipova Tanxmoba mis saqmeze momuSave mo-
samarTlisgan, Sexvedroda naTesavebs, Tumca, cixis administraciam aseTi 
Sexvedrebis ufleba mxolod minian kabinebSi misca. man aseve xazgasmiT 
aRniSna, rom zogjer minian kabinaSi telefoni ar muSaobda da yvirili 
uwevdaT, rom erTmaneTis naTqvami gaegoT; es seriozul dabrkolebas 
qmnida, radgan oTx sxva ojaxs gverdiTa kabinebidan imaves gakeTeba uwe-
vdaT. ganmcxadebelma konvenciis me-8 muxli moixmo.

38. uzenaesma sasamarTlom, 2004 wlis 21 aprilis saboloo gadawyve-
tilebiT, uari uTxra ganmcxadebels met regularul vizitze, radgan es 
moTxovna pirveli instanciis sasamarTloSi dayenebuli ar yofila. man 
aseve ar daakmayofila sxva moTxovnebi Sexvedris pirobebis gaumjobese-
basTan dakavSirebiT da minis gamyofis gamamarTlebel motivad dakave-
bulTa usafrTxoebis dacva daasaxela.

B.  Sesabamisi arakonvenciuri masalebi

1.  Sesabamisi erovnuli kanonmdebloba da praqtika

39. samoqalaqo saproceso kodeqsis Sesabamisi debulebebis Tanaxmad:
muxli 85:  sasamarTlo baJis moxsna
(1) samoqalaqo samarTalwarmoebis dros baJis gadasaxadisgan Tavisu-

fldebian Semdegi pirebi:
(a) mosarCeleebi
...
- sxeulis dazianebis an janmrTelobis sxvagvari dazianebis an gar-
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dacvalebis Sedegad miyenebuli zianis kompensaciasTan dakavSirebiT;
-  danaSaulis Sedegad warmoSobili zianis kompensaciasTan dakavSire-

biT; 
(4) mosamarTlem (sasamarTlom) piri, misi finansuri mdgomareobis 

gaTvaliswinebiT, SeiZleba srulad an nawilobriv gaaTavisuflos 
baJis gadasaxadis gadaxdisgan.

muxli 437: sasamarTlosadmi mimarTuli ganacxadis Sinaarsi
...
(2) ganacxads Tan unda daerTos baJis gadaxdis damadasturebeli 

dokumenti; am SemTxvevaSi ar gamoiyeneba 85(4)-e da 86-e muxlebis 
debulebebi.“

40. winaswari patimrobis Sesaxeb 1997 wlis 27 ivnisis kanonis (Zala-
dakargulad gamocxadda 2003 wlis 9 oqtombers) Sesabamisi debulebebis 
Tanxmad:

„muxli 18: korespondencia - saCivrebis Setana, moTxovnebi da werile-
bis gagzavna

...(2) winaswar patimrobaSi myofi pirebis mier gagzavnili saCivrebi, mo-
Txovnebi da werilebi eqvemdebareba cenzuras cixis administraciis 
mxridan. saCivrebi, moTxovnebi da werilebi, romelTa adresatic sa-
zogadoebrivi prokuroria, aranair kontrols ar eqvemdebareba da 
adresats unda Cabardes administraciisTvis gadacemidan ocdaoTxi 
saaTis ganmavlobaSi.

muxli 19: Sexvedraze nebarTvis gacema
(1) winaswari patimrobis centris Sesabamisi uwyeba dakavebulebs na-

Tesavebsa an sxva pirebTan Sexvedris uflebas aZlevs mis saqmeze 
momuSave piris an organos werilobiTi Tanxmobis SemTxvevaSi. ro-
gorc wesi, TveSi erTxel Sexvedris nebarTva gaicema. Sexvedra unda 
gagrZeldes erTidan or saaTamde.

...
(3) nebadarTul Sexvedrebze zedamxedvelobas axorcieleben winaswari 

dakavebis centris TanamSromlebi. wesebis darRvevis SemTxvevaSi, 
Sexvedra sruldeba.

muxli 33: iZulebiT kvebis forma
(1) dakavebulis, romelic uars acxadebs sakvebis miRebaze, iZulebiT 

kveba xorcieldeba misi eqimis werilobiTi daskvnis safuZvelze.
(2) iZulebiT kvebas eqvemdebareba:
(a) adamiani, romlis sicocxlec safrTxeSia, sakvebis miRebaze perma-

nentulad uaris Tqmis Sedegad;
...
(4) piris, vinc uars acxadebs sakvebis miRebaze, iZulebiT gamokveba 

xdeba samedicino personalis mier, sapatimro dawesebulebis mi-
nimum ori badragis an sxva warmomadgenlebis TandaswrebiT. saWi-
roebis SemTxvevaSi, dakavebuls adeben  xelborkils da badragi 
saWiro pozas aRebinebs.

(5) dakavebulis samedicino istoriaSi iwereba iZulebiT kvebis proce-
duris xangrZlivoba, miRebuli sakvebis kaloriuli Rirebuleba da 
im piris saxeli da Tanamdeboba, vinc igi gamokveba;
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(6) piris, romelic sakvebis miRebaze urs acxadebs, janmrTelobis md-
gomareobis gaumjobesebis SemTxvevaSi, iZulebiT kveba wydeba. am 
sakiTxze dgeba detaluri samedicino angariSi da Sesabamisi Canawe-
rebi keTdeba samedicino oqmebSi. ...“

41. 1996 wlis 15 agvistos iusticiis da janmrTelobis dacvis saminis-
troebma, generalur prokuraturasTan SeTanxmebulad, miiRes instruq-
cia im pirTa sapatimro dawesebulebaSi yofnis da maTi iZulebiT gamokve-
bis formis Sesaxeb, romlebic uars amboben sakvebis miRebaze. aRniSnuli 
instruqciis Tanaxmad, sakvebis miRebaze „dausabuTebeli“ uari dakavebis 
reJimis darRvevad iTvleba. piri, romelic reJims arRvevs, sakvebis mi-
Rebaze uaris Tqmis momentidan 24 saaTis ganmavlobaSi gadahyavT samar-
too sakanSi. dakavebulis iZulebiT gamokvebis saWiroebas gansazRvravs 
eqimi, misi organizmis somaturi mdgomareobidan gamomdinare da yoveli 
gamokvebis win xsnis sakvebis miuReblobiT gamowveul safrTxeebs. roca 
dakavebuli iZulebiT kvebas ewinaaRmdegeba, mas adeben xelborkils da 
damswre ori badragi an dawesebulebis sxva warmomadgenlebi mas sasur-
vel poziciaSi afiqsireben, aseve gamoiyeneba piris gamafarToebeli. iZu-
lebiT kvebis yoveli SemTxveva iwereba dakavebulis samedicino istoria-
Si, iqve miTiTebulia kvebis TariRi, sakvebis Semadgenloba da raodeno-
ba. dakavebulis janmrTelobis mdgomareobis gaumjobesebis SemTxvevaSi, 
iZulebiT kveba wydeba da amis mizezebi samedicino istoriaSi aRiniSneba. 

42. 2003 wlis 24 oqtombers parlamentma miiRo dadgenileba #415 - XV, 
2004 -2008 wlebSi adamianis uflebebis dargSi erovnuli samoqmedo gegmis 
Sesaxeb. samoqmedo gegmaSi 2004-2008 wlebSi Sesasrulebeli bevri amoca-
naa gaTvaliswinebuli, romlebic inter alia miznad isaxavs sapatimro piro-
bebis gaumjobesebas, gadatvirTulobis Semcirebas, samedicino momsaxu-
rebis gaumjobesebas, dakavebulTa dasaqmebasa da reintegracias, aseve 
personalis profesiul gadamzadebas. samoqmedo gegmis implementaciis 
Sesaxeb regularuli angariSebi unda momzaddes. 2003 wlis 31 dekembers 
mTavrobam miiRo dadgenileba penitencialuri sistemis reorganizaciis 
Sesaxeb koncefciaze da 2004-2013 wlebis samoqmedo gegma penitencialu-
ri sistemis reorganizaciis Sesaxeb koncefciis implementaciaze. orive 
maTganis mizania inter alia sasjelaRsrulebis dawesebulebaTa sapatimro 
pirobebis gaumjobeseba. amas garda, 2004 wlis 21 aprils, mTavrobis 
TanxmobiT, Seiqmna penitencialuri sistemis teqnikuri da materialuri 
daxmarebis centri.

43. iusticiis saministrom miiRo „angariSi adamianis uflebaTa sfero-
Si erovnuli samoqmedo gegmis me-14 Tavis Sesrulebis Sesaxeb 2004-2008 
wlebSi, iusticiis saministros mier, damtkicebuli 2003 wlis 24 oqtom-
bers parlamentis dadgenilebiT #415 - XV“ (TariRi ucnobia).  2005 wlis 
25 noembers adamianis uflebaTa saparlamento komitetma erovnuli samo-
qmedo gegmis implementaciis angariSi miiRo. orive angariSma daadastu-
ra, rom penitencialur sistemas aklda dafinanseba, ris gamoc ver xer-
xdeboda samoqmedo gegmis srulad implementacia winaswari patimrobis 
centrebTan mimarTebaSi, Cisinaus #3 sapatimro dawesebulebis CaTvliT,  
kerZod, sakmarisi sivrciT, sakvebiTa da sawolebiT uzrunvelyofis ku-
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TxiT. am angariSebidan pirvelSi inter alia aRniSnulia, rom  „erovnul sa-
moqmedo gegmaSi CamoTvlili miznebisa da aqtivobebisTvis saWiro fi-
nansuri saxsrebis ararsebobis gamo, ... gegma darCeba saxelmwifos karg 
mcdelobad, daicvas 2003 wlis 24 oqtombers parlamentis # 415 - XV  
dadgenilebaSi aRwerili adamianis uflebebi, romelTa implementacia an 
ver an nawilobriv moxerxdeba.“ 2005 wlis 28 dekembers parlamentma mii-
Ro dadgenileba #370-XVI „specialuri saparlamento komisiis mier wi-
naswari patimrobis #13 sapatimro dawesebulebaSi sasjelis molodinSi 
myof pirTa mdgomareobis gadasinjvis SedegTa Sesaxeb“. dadgenilebaSi 
naTqvamia inter alia rom „sapatimro pirobebis gaumjobesebis Tvalsazri-
siT, iusticiis saministros saqmianoba ar Seesabameba arsebuli kanonmde-
blobis moTxovnebs“.

44. saqmeebSi Ostrovar v. Moldova ((dec.), # 35207/03, 22 marti, 2005) da 
Boicenco v. Moldova (# 41088/05, §§ 68-71, 11 ivlisi,2006) Camoyalibebulia 
samarTlebrivi dacvis saSualebebTan dakavSirebuli erovnuli kanonm-
deblobis Sesabamisi debulebebi, romlebic Seesabameba saCivrebs kon-
venciis me-3 muxlis mixedviT.

45. dakavebulTa korespondenciasTan dakavSirebuli erovnuli kanon-
mdeblobis Sesabamis debulebebzea saubari, garda zemoT me-40 punqtSi 
moyvanili debulebebisa, saqmeSi Meriakri v. Moldova ((Sewyda warmoeba),  # 
53487/99, §§ 17-24, 1 marti, 2005).

amas garda, axali sisxlis samarTlis saproceso kodeqsis 301-e muxlis 
Tanaxmad:

„(1) operatiul-sagamoZiebo RonisZiebebi, romliTac SezRudvebi wesdeba 
piris, saxlis an korespondenciis xelSeuxeblobis uflebaze, satelefono 
da telegrafiT saubrebsa da komunikaciis sxva formebze, aseve kanoniT 
gaTvaliswinebuli sxva RonisZiebebi sruldeba gamomZiebeli mosamarTlis 
nebarTviT. ...“

2.  wamebis da araadamianuri an Rirsebis Semlaxveli mopyrobis an das-
jis aRkveTis komitetis (CPT) angariSebi

46. moldovisi 2001 wlis 10-21 ivnisis vizitis Sesaxeb angariSSi CPT-m 
daadgina:

„61. delegaciam yuradReba miaqcia TavisuflebaaRkveTil pirTa gare sam-
yarosTan kontaqtis sakiTxs. adamianebis mniSvnelovanma raodenobam dai-
Civla TavianT axloblebTan korespondenciasa da vizitebze dawesebul 
akrZalvebze. rogorc gairkva, gare samyarosTan dakavebulTa kontaqtze 
sruli diskrecia policiis oficrebs da  sapatimro dawesebulebis xel-
mZRvanel pirebs aqvT da am sakiTxisadmi maTi damokidebuleba gansaku-
Trebulad mkacria.

rac Seexeba danaSaulSi eWvmitanil pirebs, CPT aRniSnavs, rom gamoZie-
bis interesebidan gamomdinare, zogierTi adamianis mimarT Sexvedrebze 
SezRudvebi SeiZleba marTlac dawesdes. Tumca, es SezRudvebi mkacrad 
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unda Semoifarglos saqmis konkretuli saWiroebebiT da gamoyenebul 
unda iqnas maqsimalurad mokle drois ganmavlobaSi. dakavebulTan ojaxi-
sa da misi megobrebis vizitTa akrZalva didi xnis ganmavlobaSi dauSvebe-
lia nebismier garemoebaSi. roca arsebobs SeTqmulebis safrTxe, umjobesia 
amgvar vizitebze mkacri zedamxedvelobis ganxorcieleba; igive midgoma ga-
moiyeneba ojaxsa da axlo megobrebTan korespondenciasTan dakavSirebiT.

...

CPT moldovis mTavrobas mimarTavs rekomendaciiT, zemoT Camoyalibebu-
li mimoxilvebis fonze, gadasinjos sakanonmdeblo regulaciebi da arse-
buli praqtika am sferoSi.“

47. moldovisi 2004 wlis 20-30 seqtembris vizitis Sesaxeb angariSSi 
CPT-m daadgina:

„50. CPT-s delegaciam kvlav moismina saCivrebi administraciuli gadac-
domebisTvis msjavrdebuli da braldebuli pirebisgan, axloblebis vizi-
tebsa da gare samoyarosTan kontaqtze uaris Sesaxeb.

CPT imeorebs (ix. punqti 61, 2001 wlis vizitis Sesaxeb), rom roca saq-
me exeba sasjelis molodinSi myof pirebs da, gamoZiebis interesebidan 
gamomdinare, aucilebelia maTTvis Sexvedrebze SezRudvebis daweseba, 
SezRudvebi mkacrad Semofargluli unda iyos droiT da maqsimalurad 
mcire drois ganmavlobaSi unda gamoiyenebodes. dauSvebelia dakavebul-
Tan ojaxis wevrebis da megobrebis vizitTa grZeli vadiT akrZalva, nebis-
mier garemoebaSi. roca arsebobs SeTqmulebis safrTxe, umjobesia aseTi 
vizitebis mkacri zedamxedvelobis qveS warmarTva. ...

55. monaxulebuli sasjelaRsrulebis dawesebulebebidan umravlesoba-
Si situacia, qveynis ekonomikuri mdgomareobis gaTvaliswinebiT, kvlav 
rTuli rCeboda da delegaciis wevrebi bevr iseTsave problemas gada-
awydnen, romlebic gamovlinda jer kidev 1998 da 2001 wlebSi vizitebis 
dros, fizikuri mdgomareobisa da sapatimro reJimis TvalsazrisiT.

amas emateba gadatvirTuloba, rac kvlav seriozul problemad rCeba. 
miuxedavad imisa, rom monaxulebuli dawesebulebebi srulad ar funqcio-
nirebdnen - rogorc, magaliTad, #3 sapatimro dawesebuleba, sadac daka-
vebulTa raodenoba SedarebiT naklebi iyo, vidre komitetis wina vizitis 
dros - isini kvlav gadatvirTuli rCeba. erT dakavebulze oficialurad 
gaTvlili farTi - 2m2 erT dakavebulze - kvlav ver akmayofilebda stan-
darts, Tumca, realurad, erT adamians nakleb farTobze uwevda cxovreba.

73. gare samyarosTan kontaqtisTvis gamoyofili adgilebi bevrad Sors 
iyo standartebisgan. miuxedavad imisa, rom amanaTebsa da werilebze 
SezRudvebi ar iyo dawesebuli, dakavebulebs ufleba hqondaT sami Tvis 
ganmavlobaSi mxolod sami saaTiT Sexvedrodnen axloblebs, rac pra-
qtikaSi xSirad erT saaTamde mcirdeboda. aseTi Sexvedrebi mkacr pirobe-
bSi xorcieldeboda, oTaxSi, sadac patimari mnaxvelisgan gamoyofili iyo 
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sqeli dengamtari gisosebiT. Sexvedras mudmivad akvirdeboda badragi. 

79. CisinauSi #3 sapatimro dawesebulebaSi ganmeorebiTi vizitisas arada-
makmayofilebeli mdgomareoba gamovlinda. progresi iyo minimaluri, rac 
Semoifargleboda mxolod saremonto samuSaoebiT. saventilacio sistema Se-
keTda samoqalaqo sazogadoebis (ZiriTadad, arasamTavrobo seqtoris) finan-
suri daxmarebiT, yoveldRiuri gaseirnebis adgilis Seqmna ki SesaZlebeli 
gaxda mxolod dakavebulTa da maTi ojaxis wevrebis Senatanebis Sedegad. 

saknebis SekeTebaze, garemontebasa da dacvaze TviTon braldebulebi da 
maTi ojaxebi arian srulad pasuxismgebelni, romlebic saWiro masalebis-
Tvis ixdian. maT TviTon unda moitanon TeTreuli da sabnebi; dawesebu-
leba dakavebulebs mxolod naxmari matrasebiT amaragebs.

jamSi, I-II blokebSi saknebis umravlesobaSi da gardamaval saknebSi mdgo-
mareoba kvlavac savalalo rCeba. ...

dabolos, miuxedavad gadatvirTulobis sagrZnoblad Semcirebisa, sakne-
bSi dakavebulTa raodenoba kvlavac maRalia, SeiZleba iTqvas, rom maTi 
mdgomareoba gausaZlisia. 

83. arasrulwlovanTa lipkanis gamasworebeli dawesebulebis garda, sadac 
am mimarTulebiT seriozuli Zalisxmeva aRiniSneba, dakavebulTa sakvebis 
raodenoba da xarisxi yvela dawesebulebaSi Zalze SemaSfoTebelia. dele-
gaciam miiRo auracxeli raodenobis saCivari xorcisa da rZis produqte-
bis ararsebobis Sesaxeb. delegaciis kvleva sakvebis maragisa da meniuebis 
Sesaxeb am saCivarTa sandoobas adasturebs. delegaciis kvleviT aseve das-
turdeba, rom zogierT sapatimro dawesebulebaSi (maT Soris, # 3 dawese-
bulebaSi), sakvebi amazrzeni da saWmelad uvargisi iyo (magaliTad, sakve-
bSi iyo mwerebi da mRrnelebi). es gasakviri araa, samzareuloSi arsebuli 
mdgomareobisa da moZvelebuli teqnikuri saSualebebis gaTvaliswinebiT. 

moldovis Sesabamisi organoebi patimarTaTvis saTanado kvebis uzrun-
velyofaze saubrisas yovelTvis finansur sirTuleebze miuTiTebdnen. 
Tumca, komiteti Tvlis, rom es aris sicocxlisTvis fundamenturi mo-
Txovna, romelic mis daqvemdebarebaSi myofi pirebisTvis saxelmwifom 
unda uzrunvelyos da mas am valdebulebisgan veraferi gaaTavisuflebs. 
...“

3.  cixis evropuli wesebi

48. ministrTa komitetis rekomendacia Rec(2006)2 wevri saxelmwifoebis 
mimarT evropuli cixis wesebis Sesaxeb (miRebuli ministrTa komitetis 
mier 2006 wlis 11 ianvars, ministrebis moadgileebis 952-e Sexvedraze), 
ase ikiTxeba:

„gare samyarosTan kontaqti

24.1 patimrebs ufleba unda hqondeT, SeZlebisdagvarad xSirad, kontaqti 
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daamyaron TavianT ojaxTan, sxva pirebsa da sxva organizaciaTa warmomad-
genlebTan werilebis, telefonis an komunikaciis sxva saSualebebiT, aseve 
vizitebze miiRon es adamianebi.

24.2 komunikacia da vizitebi, SesaZloa, daeqvemdebaros SezRudvebsa da 
monitorings, rac gamomdinareobs mimdinare sisxlissamarTlis gamoZiebe-
bis saWiroebebidan, wesrigis, usafrTxoebisa da uSiSroebis, aseve sisxlis 
samarTlis danaSaulis prevenciis da danaSaulis msxverplTa dacvis mo-
Txovnebidan. magram aseTi SezRudvebi, sasamarTlos brZanebiT dawesebu-
li konkretuli SezRudvebis CaTvliT, kontaqtis minimalurad arsebobas 
mainc unda uSvebdes. 

24.3 erovnuli kanonmdeblobiT unda ganisazRvros erovnuli da saerTa-
Soriso organoebi, romlebTan komunikaciac ar izRudeba.

24.4 Sexvedrebi unda warmoebdes iseT garemoSi, romelic saSualebas 
iZleva, rom patimrebma ojaxis wevrebTan urTierToba SeinarCunon da ga-
naviTaron.

24.5  cixis Tanamdebobis pirebma patimrebs xeli unda Seuwyon, rom maT 
adekvaturi kontaqti daamyaron gare samyarosTan da maTTvis saWiro ga-
remoTi unda uzrunvelyon.

...“

samarTali

1. saCivrebi

49. ganmcxadebeli Cioda konvenciis me-3 muxliT daculi uflebis da-
rRvevis gamo. me-3 muxlis Tanaxmad:

„aravin SeiZleba daeqvemdebaros wamebas, araadamianur an Rirsebis Se-
mlaxvel mopyrobas an dasjas“.

50. igi aseve Cioda konvenciis me-6 muxliT daculi uflebis darRvevis 
gamo, radgan sasamarTlom uari ganacxada ganexila misi saCivari iZule-
biT kvebasTan dakavSirebiT, sasamarTlo baJis gadauxdelobis mizeziT. 
konvenciis me-6 muxlis Sesabamisi nawilis Tanaxmad:

„samoqalaqo uflebaTa da movaleobaTa gansazRvrisas ... yvelas aqvs ... 
misi saqmis samarTliani .. ganxilvis ufleba... sasamarTlos mier.“

51. ganmcxadebelma iCivla konvenciis me-8 muxliT garantirebuli 
uflebis darRvevis gamo, romelic mas miadga misi korespondenciis cen-
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zuriT da uaris TqmiT mnaxvelebTan Sexvedrisas sasurveli pirobebis 
uzrunvelyofaze. konvenciis me-8 muxlis Tanaxmad:

„1. yvelas aqvs ufleba, pativi scen mis pirad da ojaxur cxovrebas, mis 
sacxovrebelsa da mimoweras.

2. dauSvebelia am uflebis ganxorcielebaSi sajaro xelisuflebis Careva, 
garda iseTi SemTxvevisa, rodesac aseTi Careva xorcieldeba kanonis Sesaba-
misad da aucilebelia demokratiul sazogadoebaSi erovnuli uSiSroebis, 
sazogadoebrivi usafrTxoebis an qveynis ekonomikuri keTildReobis in-
teresebisaTvis, uwesrigobis an danaSaulis Tavidan asacileblad, janmr-
Telobis an moralisa Tu sxvaTa uflebaTa da TavisuflebaTa dasacavad.“

52. dabolos, ganmcxadebelma moixmo konvenciis me-10 muxli, rad-
gan mas xeli ar miuwvdeboda cixis Sida regulaciebze. konvenciis me-10 
muxlis Tanaxmad:

„1. yvelas aqvs ufleba gamoxatvis Tavisuflebisa. es ufleba moicavs piris 
Tavisuflebas, hqondes Sexedulebebi, miiRos an gaavrcelos informacia Tu 
mosazrebebi sajaro xelisuflebis Caurevlad da saxelmwifo sazRvrebis 
miuxedavad. es muxli xels ar uSlis saxelmwifoebs, ganaxorcielon radio-
mauwyeblobis, satelevizio an kinematografiul sawarmoTa licenzireba.

2. am TavisuflebaTa ganxorcieleba, ramdenadac is ganuyofelia Sesabami-
si valdebulebisa da pasuxismgeblobisagan, SeiZleba daeqvemdebaros iseT 
wesebs, pirobebs, SezRudvebs an sanqciebs, romlebic gaTvaliswinebulia ka-
noniT da aucilebelia demokratiul sazogadoebaSi erovnuli uSiSroebis, 
teritoriuli mTlianobis an sazogadoebrivi usafrTxoebis interese-
bisaTvis, uwesrigobisa Tu danaSaulis aRsakveTad, janmrTelobis an mora-
lis dacvis mizniT, sxvaTa reputaciis an uflebebis dasacavad, saidumlod 
miRebuli informaciis gamJRavnebis Tavidan asacileblad an sasamarTlo 
xelisuflebis avtoritetisa da miukerZoeblobis uzrunvelsayofad.“

2.  saqmis farglebi

53. sasamarTlo aRniSnavs, rom winamdebare ganacxadze 2005 wlis 11 
oqtombers nawilobriv dauSveblad cnobis Sesaxeb gadawyvetilebis ar-
sebiT nawilSi, man erTad daajgufa ganmcxadeblis zemoT aRniSnuli sa-
Civrebi da kidev ori pretenzia, kerZod, 2001 wels gadasinjvis proce-
duris arasamarTlianobis Sesaxeb da samoqalaqo sasamarTloebis winaSe 
piris wardgomis uflebis Sesaxeb.  sasamarTlom gadawyvetilebis me-5 
punqtSi es ori pretenzia dauSveblad cno. Sesabamisad, maTi  mTavro-
basTan komunicireba ar momxdara. sasamarTlo miiCnevs, rom 2005 wlis 
11 oqtombris gadawyvetilebis arsebiTi nawilis miuxedavad, es ori pre-
tenzia ukve ganxilulia aRniSnul gadawyvetilebaSi da maTi damatebiT 
ganxilvis saWiroeba aRar arsebobs.
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I. saCivrebis dasaSveboba

54. ganmcxadeblis mtkicebiT, #3 sapatimro dawesebulebaSi misi pati-
mrobis pirobebi araadamianur da Rirsebis Semlaxvel mopyrobas utol-
deboda da, Sesabamisad, ewinaaRmdegeboda konvenciis me-3 muxls (ix. ze-
moT punqti 9-12).

55. mTavroba am arguments ar daeTanxma da sawinaaRmdego mtkicebule-
bebi moiyvana (ix. zemoT punqti 13). mTavrobis mtkicebiT, ganmcxadebels 
ar amouwuravs samarTlebrivi dacvis Sidasaxelmwifoebrivi saSualebebi 
konvenciis me-3 muxlze gakeTebul saCivarTan dakavSirebiT. kerZod, mTa-
vrobam moixmo saqme Drugalev  Sinagan saqmeTa da finansTa saministroebis 
winaaRmdeg (moyvanilia saqmeSi, Boicenco, citirebulia zemoT, § 68). 

56. sasamarTlo mxareebs axsenebs, rom pirs ar evaleba erTze meti 
samarTlebrivi saSualebis gamoyeneba, roca ramdenime SesaZlo varianti 
arsebobs (ix. magaliTad, Airey v. Ireland, 1979 wlis 9 oqtombris gadawyveti-
leba, Series A # 32, gv. 12, § 23).

57. rac Seexeba samoqalaqo samarTalwarmoebas savaraudo darRvevis 
dauyovnebliv SewyvetasTan dakavSirebiT, sasamarTlom ukve daadgina, 
rom mTavrobis mier miTiTebuli saqme (Drugalev) ar aris sakmarisi mtki-
cebuleba imis saCveneblad, rom es saSualeba iyo efeqtiani (Holomiov v. 
Moldova, # 30649/05, § 106, 7 noemberi, 2006). ganmcxadeblis mier erovnul 
sasamarTloebSi Setanili saCivari iZulebiT kvebasTan dakavSirebiT, ro-
melSic igi konvenciis me-3 muxls eyrdnoboda, sasamarTloebSi TiTqmis 4 
wlis ganmavlobaSi ixileboda (ix. zemoT punqtebi 19-28). es kidev erTxel 
adasturebs, rom samoqalaqo moTxovna, dauyovnebliv Sewydes konvenciis 
me-3 muxlis savaraudo darRveva, aradrouli da uSedegoa.

58. metic, ganmcxadebelma misi sapatimro pirobebis Sesaxeb uSualod 
sasjelaRsrulebis departamentSi da winaswari patimrobis centris ad-
ministraciaSi iCivla (ix. zemoT punqti 11).  mTavrobas ar umtkicebia, 
rom es iyo araefeqtiani RonisZiebebi, romelTa amowurvac ganmcxade-
bels ar evaleboda.

aseT garemoebebSi, ganacxadis am nawilis ganxilvaze sasamarTlo uars 
ar ambobs imis gamo, rom ar amowurula SidasamarTlebrivi saSualebebi.

59. sasamarTlo Tvlis, rom ganmcxadeblis mier konvenciis me-3, me-6, 
me-8 da me-10 muxlebis Tanaxmad Setanili saCivrebi saqmis faqtobriv da 
samarTlebriv mxaresTan dakavSirebul sakiTxebs warmoSobs, romlebic 
imdenad seriozulia, rom isini arsebiT ganxilvaze unda gadawydes. ar 
dadgenila maTi dauSveblad cnobis raime sxva safuZveli. Sesabamisad, 
sasamarTlo am saCivrebs dasaSvebad acxadebs. misi gadawyvetilebis Sesa-
bamisad, gamoiyenos konvenciis 29-e muxlis me-3 punqti (ix. zemoT punqti 
4), sasamarTlo dauyovnebliv ganixilavs saCivrebis arsebiT mxareebs. 
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II. konvenciis me-3 muxlis savaraudo darRveva

A. patimrobis pirobebi

60. ganmcxadeblis mtkicebiT, #3 sapatimro dawesebulebaSi misi pati-
mrobis pirobebi araadamianur da Rirsebis Semlaxvel mopyrobas utol-
deboda da, Sesabamisad, ewinaaRmdegeboda konvenciis me-3 muxls (ix. ze-
moT punqti 9-12).

61. mTavroba Tvlida, rom ganmcxadebeli dasaSveb pirobebSi imyofe-
boda (ix. zemoT punqti 13). nebismieri tanjva, romelic man gadaitana, ar 
aRemateboda patimrobasTan asocirebul normis farglebs.

62. sasamarTlo ixsenebs, rom konvenciis me-3 muxlSi daculia de-
mokratiuli sazogadoebisTvis erT-erT yvelaze fundamenturi Rirebu-
leba. igi absoluturi mniSvnelobiT krZalavs wamebas an araadamianur 
an Rirsebis Semlaxvel mopyrobas an dasjas, miuxedavad garemoebebisa 
da msxverplis saqcielisa (ix., magaliTad, Labita v. Italy [GC], #26772/95, § 
119, ECHR 2000-IV). sasamarTlo adgens, rom „wamebisa“ da „araadamianu-
ri an Rirsebis Semlaxveli mopyrobis“ erTmaneTisgan gansxvaveba miznad 
isaxavda „specialuri stigmis mikvras ganzrax Cadenili araadamianuri 
mopyrobisTvis, romelic iwvevs Zalze Zlier da sastik tanjvas“ (Ireland v. 
the United Kingdom, 1978 wlis 18 ianvris gadawyvetileba, Series A # 25, § 167).

sasamarTlo damatebiT moixmobs sxva precedentebSi dadgenil prin-
cipebs, patimrobis pirobebsa (ix. Sarban, citirebulia zemoT, §§ 75-77, 4 
oqtomberi,2005) da iZulebiT kvebasTan dakavSirebiT (ix.  Nevmerzhitsky v. 
Ukraine, # 54825/00, §§ 79-81, ECHR 2005 II (amonaridebi)).

63. mopyroba me-3 muxlis farglebSi rom moxvdes, sisastikis minima-
lur zRvars unda aRwevdes. am minimaluri zRvaris Sefaseba fardobi-
Tia; igi damokidebulia saqmis yvela garemoebaze, rogoricaa: mopyrobis 
xangrZlivoba, misi fizikuri da sulieri Sedegebi da, zogierT saqmeSi, 
msxverplis sqesi, asaki da janmrTelobis mdgomareoba (ix. magaliTad, 
Ireland v. the United Kingdom, 1978 wlis 18 ianvris gadawyvetileba, Series A # 
25, gv. 65, § 162). 

64. saxelmwifom unda uzrunvelyos piris iseT pirobebSi moTavse-
ba, romelic SesabamisobaSia mis RirsebasTan; raTa RonisZiebis aRsru-
lebis forma an meTodi ar agdebdes mas did stressa an gansacdelSi, 
romelic scildeba patimrobisTvis damaxasiaTebeli gardauvali tanjvis  
zRvars. saxelmwifom, patimrobis praqtikuli moTxovnebis gaTvaliswine-
biT, aseve unda uzrunvelyos, rom piris janmrTeloba da keTildReoba 
saTanadod iyos daculi, sxva saSualebebTan erTad, saWiro samedicino 
daxmarebis miwodebiT (ix. Kudła v. Poland [GC], # 30210/96, § 94, ECHR 2000 
XI). patimrobis pirobebis Sefasebisas, gasaTvaliswinebelia am pirobebis 
kumulatiuri efeqti da patimrobis xangrZlivoba (ix. Ostrovar v. Moldova, 
# 35207/03, § 80, 13 seqtemberi, 2005).

65. winamdebare saqmeSi mxareebi ver SeTanxmdnen ganmcxadebelTan er-
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Tad sakanSi moTavsebul pirTa raodenobis, sakanSi ganmcxadeblisTvis 
darCenili farTobisa da im saknebis nomrebis Sesaxeb, romlebSic gan-
mcxadebeli imyofeboda. sasamarTlo aRniSnavs, rom mxareebs ar ukama-
TiaT ganmcxadeblis #17a sakanSi moTavsebis Sesaxeb (ix. zemoT punqtebi 
9 da 13). ganmcxadeblis Tanaxmad, am sakans, masTan erTad, 10 sxva piri 
iyofda. mTavrobam es ar uaryo, man ubralod aRniSna, rom am saknis far-
Tobi 12m2 Seadgenda. Tumca, detalebi ar warmoadgina, maT Soris, iq 
moTavsebul patimarTa raodenobis Sesaxeb. sasamarTlo aRniSnavs, rom am 
sakanSi moTavsebul TiToeul adamians daaxloebiT 1m2-ze uwevda cxovre-
ba, rac aSkarad dasaSveb minimumze dabali zRvaria.

66. sanam mTavroba ganmcxadeblis #11 sakanSi yofnas sadavos xdida, 
sasamarTlom SeniSna, rom batoni siorapisTvis gagzavnili werilebidan 
cixis administraciam zogierTi mas #11 sakanSi Seugzavna (ix. zemoT pun-
qti 33). ganmcxadebels „SimSilobis dRiurSi“ CaniSnuli aqvs misi me-11 
sakanSi gadayvanis faqti (ix. zemoT punqti 12). sasamarTlo adgens, rom 
arsebul masalebSi sakmarisi miniSnebebia ganmcxadeblis #11 sakanSi yo-
fnis Sesaxeb. mTavrobas am saknis farTobisa da masSi  patimarTa dasaSve-
bi raodenobis Sesaxeb detalebi ar warmoudgenia. Sesabamisad, sasamarT-
lo varaudobs, rom ganmcxadeblis mowodebuli informacia sworia da 
misi gadayvanisas #11 sakanSi 2001 wlis 2 agvistos SimSilobis dawyebis 
Semdeg, iq myofTa raodenoba sawolebze meti iyo. 

67. sasamarTlo aRniSnavs, rom zemoxsenebuli daskvnebi Seesabameba 
2004 wels moldovisi vizitis Sesaxeb CPT-s angariSSi gamotanil das-
kvnebs. kerZod, #3 sapatimro dawesebulebaSi patimrebis raodenobis 
radikalurad Semcirebis miuxedavad, TiToeul dakavebuls mainc 2m2-ze 
nakleb farTze uwevda sakanSi cxovreba (ix. zemoT punqti 47). sasamarT-
lom damatebiT xazi gausva, rom adgilobrivma organoebmac aRiares am 
sapatimro dawesebulebaSi xandaxan dasaSvebze meti raodenobiT patimris 
yofna (ix. zemoT punqti 11). sasamarTlo ver ijerebs mTavrobis mowo-
debul informacias, rom ganmcxadebelze sakanSi 5m2 iyo gamoyofili iq 
yofnis 5 wlis ganmavlobaSi, roca sxva patimrebs amis naxevar farTzec 
ki ar uwevdaT cxovreba. igi aRniSnavs, rom mTavrobis mowodebul video-
CanawerSi Cans sakanSi oTxi adamianisTvis gankuTvnili adgili, romelSic 
im droisTvis ganmcxadebelic iyo moTavsebuli (ix. zemoT punqti 13). 
sasamarTlom ukve daadgina, rom gadatvirTulobis sakiTxi konvenciis 
me-3 muxlis safuZvelze ganixileba (ix. Kalashnikov v. Russia, # 47095/99, § 
97, ECHR 2002-VI da Ostrovar v. Moldova, # 35207/03, § 84, 13 seqtemberi, 2005), 
gansakuTrebiT, roca es didi xnis ganmavlobaSi grZeldeba, rogorc es 
moxda ganmcxadeblis SemTxvevaSi. igi #3 sapatimro dawesebulebaSi wi-
naswar patimrobaSi xuTi wlis ganmvlobaSi imyofeboda.

68. sasamarTlo aseve aRniSnavs, rom sasjelaRsrulebis departamentma 
daadastura #3 sapatimro dawesebulebaSi mkbenarebis arseboba 2003 wlis 
29 dekembriT daTariRebuli weriliT  (ix. zemoT punqti 11). mTavrobas 
amaze komentari ar gaukeTebia. man arc ganmcxadeblis 2002 wlis 17 Te-
bervlisa da 26 maisis werilebSi aRniSnul saCivrebs upasuxa, romelTa 
mixedviT, ganmcxadebeli imyofeboda sinesteSi, sakanSi ar kmaroda sawo-

siorapi moldovis winaaRmdeg



70

lebi da iyvnen mRrRnelebi, xolo samartoo sakanSi 10 dRis ganmavlobaSi 
yofnisas, ar unaxavs dRis Suqi da eleqtroganaTebac dReSi 18 saaTis 
ganmavlobaSi iyo gamorTuli (ix. zemoT punqti 12). zogadi gancxadebebi, 
rom yvela sakans aqvs fanjara da saTanado ventilaciis sistema, sakma-
risi ar aris zemoT aRniSnul konkretul pretenziaTa gasabaTileblad. 

69. ganmcxadeblis saCivari miwodebuli sakvebis raodenobasa da xa-
risxTan dakavSirebiT TanxvedraSia erovnuli organoebisa da CPT-s das-
kvnebTan (ix. zemoT punqtebi 43 da 47). saqmeSi Ostrovar v. Moldova (citirebu-
lia zemoT, § 88) sasamarTlom msgavsi daskvnebi gamoitana ganmcxadebel-
Tan dakavSirebiT, romelic imave cixeSi da, nawilobriv, imave periodSi 
imyofeboda, ra drosac batoni siorapi. sasamarTlo Tvlis, rom video 
Canawerebi da sxva mtkicebulebebi, romlebic adastureben sapatimro pi-
robebis gaumjobesebas dReis mdgomareobiT, misasalmebelia, magram gan-
mcxadeblis saCivari exeboda pirobebs 2001 da mis momdevno wlebSi.

70. zemoaRniSnulis fonze, sasamarTlo saWirod aRar Tvlis 
Seiswavlos ganmcxadeblis sxva pretenziebi, radgan adgens, rom ganmcxa-
deblis patimrobis pirobebi iyo araadamianuri, gansakuTrebiT, ukidu-
resi gadatvirTulobis, arasanitaruli pirobebis da  sakvebis simcirisa 
Tu uxarisxobis, aseve amgvar pirobebSi ganmcxadeblis xangrZlivad mo-
Tavsebis gamo.

71. maSasadame, dairRva konvenciis me-3 muxli ganmcxadeblis patimro-
bis pirobebis gamo.

B.  iZulebiT kveba

1.  mxareTa argumentebi

72. ganmcxadebeli amtkicebda, rom mas iZulebiT aZlevdnen sakvebs, 
samedicino saWiroebis ararsebobis miuxedavad. igi aseve asaCivrebda 
iZulebiT kvebis ganxorcielebis formas. ganmcxadeblis mixedviT, mas 
iZulebiT kvebavdnen dasasjelad, rac, pirvel rigSi, miznad isaxavda, mis 
iZulebas sastiki tkivilis miyenebiTa da Rirsebis Semlaxveli mopyro-
biT, rom Seewyvita SimSilobis aqcia (ix. zemoT punqtebi 14-18). metic, 
iZulebiT kvebis forma mas zedmet tkivils ayenebda da amcirebda, amave 
dros, azianebda mis janmrTelobas. am proceduris Sedegad, ganmcxade-
bels Cautyda kbili da Seeyara muclis Rrus infeqcia. 

73. mTavrobam es gaaprotesta. mis Tanaxmad, ganmcxadeblisTvis sakve-
bis iZulebiT micema calsaxad ganapiroba samedicino saWiroebam, rac da-
adgina kvalificiurma samedicino personalma da nebadarTulia kanoniT. 
ganmcxadeblis sicocxles realuri safrTxe Seeqmna 24 dRis ganmavloba-
Si sakvebis miRebaze uaris TqmiT. eqimebi valdebulni iyvnen, daecvaT igi 
am safrTxisagan. mTavrobis Tanaxmad, janmrTeli adamianis sicocxles 
safrTxe eqmneba 30 dRiani SimSilobis Semdeg, Tumca, ufro mowyvladi 
adamianebi, rogoric ganmcxadebelia, safrTis winaSe ufro adre dgebian. 

74. ganmcxadeblisTvis iZulebiT kvebis formasTan, kerZod, xelbor-
kilebisa da sxva saSualebaTa gamoyenebasTan dakavSirebiT, mTavrobam 
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aRniSna, rom ganmcxadeblis winaaRmdegobidan gamomdinare, es mkacrad 
aucilebeli iyo da srulad Seesabameboda im droisaTvis ZalaSi myof 
kanonmdeblobas da saerTaSoriso organozaciebis bevr rekomendacias.  
metic, ganmcxadeblis suiciduri qceva da diagnozi „mozaikuri Sizo-
frenia“ (ix. zemoT punqti 7), damatebiT adasturebda am SezRudvis saWi-
roebas. dabolos, ganmcxadeblis muclis Rrus infeqcias iZulebiT kve-
basTan saerTo araferi hqonia. 

75. ganmcxadebelma sasamarTloSi cixis fsiqiatris Cveneba moixmo, ro-
melmac igi 2001 wlis 14 agvistos SemTxvevidan (ix. zemoT punqti 16) ma-
leve gasinja da daadgina, rom batoni siorapi fsiqikurad janmrTeli iyo.

2. sasamarTlos Sefaseba

76. sasamarTlo aRniSnavs: komisiam wina precedentebSi daadgina, rom 
„adamianis iZulebiT kveba damamcirebeli mopyrobis elementebs Seicavs, 
rac calkeul SemTxvevebSi SeiZleba konvenciis me-3 muxliT akrZalul 
qmedebad CaiTvalos. Tumca, ... roca dakavebuli piri SimSilobs, aman 
SeiZleba gardauvali konfliqti warmoSvas piris fizikuri mTlianobis 
uflebasa da umaRlesi xelSemkvreli saxelmwifos me-2 muxliT nakisr po-
zitiur valdebulebas Soris - es aris konfliqti, romelic konvenciiT 
ar aris daregulirebuli“ (X v. Germany(1984) 7 EHRR 152). 

77. sasamarTlo xazs usvams, rom RonisZieba, romelsac mediciniT 
dadgenili principebis TvalsazrisiT, samkurnalo daniSnuleba aqvs, 
principSi, araadamianurad da Rirsebis Semlaxvelad ar iTvleba (ix. Ja-
lloh v. Germany [GC], # 54810/00, § 69, ECHR 2006 ...). igive SeiZleba iTqvas 
iZulebiT kvebazec, romelic miznad isaxavs konkretuli dakavebulis 
sicocxlis gadarCenas, Tu is gaazrebulad uars ambobs sakvebis miRe-
baze. Tumca, konvenciuri organoebi unda darwmundnen amisTvis samedi-
cino saWiroebaSi (ix. Herczegfalvy v. Austria, 1992 wlis 24 seqtembris ga-
dawyvetileba, Series A # 244, gv. 26, § 83). amas garda, sasamarTlo unda 
darwmundes, rom iZulebiT kvebis gadawyvetilebiT daculia saproceso 
garantiebi. metic, SimSilobisas ganmcxadeblisTvis sakvebis iZulebiT 
miwodebis formam ar unda gadaaWarbos konvenciis me-3 muxlze sasamarT-
los precedentuli samarTliT dadgenil sisastikis minimalur zRvars 
(Nevmerzhitsky, citirebulia zemoT, § 94).

(a)  ganmcxadeblisTvis sakvebis iZulebiT micemis samedicino saWiroeba

78. sasamarTlo aRniSnavs, rom ganmcxadebelma SimSiloba ramdenjerme 
daiwyo, maT Soris, 1995 wlis meore naxevarSic, roca igi TveSi minimum 
erTxel SimSilobda (ix. zemoT punqti 21). aravis aRuniSnavs, rom am pe-
riodebSi SimSilobisas mas sakvebi iZulebiT misces, arc is aRniSnula, 
rom misi janmrTeloba da sicocxle safrTxis qveS idga. metic, is faqti, 
rom igi orjer (1995 wlis 24 noembersa da 4 dekembers) moaTavses kar-
cerSi 10-10 dRiT (roca igi #3 sapatimro dawesebulebaSi imyofeboda), 
kargad asaxavs administraciis ganwyobas, rom SimSilobiT ganmcxadeblis 
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sicocxles safrTxe ar emuqreboda, Tan mas, sanqciis saxiT, Cveulebriv-
ze mkacr pirobebSi amyofebdnen jamSi 20 dRiT (ix. punqti 21). 

79. 1994-1995 wlebSi ganmcxadeblis mimarT gamoyenebuli sanqciebi 
adasturebs, rom cixis maRalCinosnebi SimSilobas wesebis darRvevad da 
administraciisadmi daumorCileblobis aqtad Tvlidnen, rac seriozul 
pasuxs moiTxovda, maT Soris, ganmcxadeblis karcerSi moTavsebas. ero-
vnuli sasamarTloebi, ganmcxadeblis saqmeze msjelobisas, msgavs mosa-
zrebas iziarebdnen (ix. zemoT punqti 23) da instruqcia, ris safuZvelzec 
ganmcxadebels sakvebi iZulebiT misces, am mizans emsaxureboda (ix. zemoT 
punqti 41). amgvari damokidebuleba exmianeba ganmcxadeblis pretenzias, 
rom misTvis sakvebis iZulebiT miwodeba miznad isaxavda ara misi sico-
cxlis dacvas, aramed mis darwmunebas, Seewyvita protestis es forma.

80. sasamarTlo ucnaurad miiCnevs im faqts, rom ganmcxadeblis jan-
mrTelobis mdgomareoba Zalian savalalod CaTvales da 2001 wlis 3, 5, 
6, 7 da 10 seqtembers sakvebis iZulebiT micema gadawyvites, roca imave 
dReebSi, kerZod, 4 da 13 seqtembers, is sakmaod janmrTeli iyo imisTvis, 
rom sasamarTlo sxdomebs daswreboda (ix. zemoT punqti 18). sasamarTlo 
aseve iniSnavs, rom marTalia, ganmcxadebeli iyo sustad 24 dRis ganmav-
lobaSi sakvebis miRebaze uaris gamo da am periodSi mas Svidjer miawo-
des sakvebi iZulebiT, Tan mas awuxebda muclis Rrus infeqcia, magram 
misi mdgomareoba damakmayofileblad Sefasda saimisod, rom Semdgomi 24 
dRis ganmavlobaSi SimSilobis gagrZelebis nebarTva miecaT da iZulebiT 
kvebis aSkara saWiroebac ar daenaxaT (ix. zemoT punqti 17). 

81. sasamarTlo mxedvelobaSi iRebs erovnuli sasamarTloebis daskvnas, 
rom arsebobda sakmarisi mtkicebuleba ganmcxadeblisTvis sakvebis iZulebiT 
micemis samedicino saWiroebis dasadastureblad, raTa misi sicocxle gadaer-
CinaT (ix. zemoT punqtebi 26 da 27). Tumca, masalebSi, romlebic mTavrobam 
sasamarTlos moTxovniT warmoadgina, ar ikveTeba samedicino gamokvlevis Ca-
tarebis an sxva sagamoZiebo moqmedebis amsaxveli mtkicebuleba, romelze da-
yrdnobiTac morige eqimma gadawyvita ganmcxadeblis iZulebiT kveba (ix. zemoT 
punqti 18).  meore mxriv, sakvebis iZulebiT miwodebis Semdeg Catarda masStabu-
ri gamokvleva. marTlac, iZulebiT kvebis dawyeba 2001 wlis 24 agvistos aisaxa 
erTaderT CanawerSi, sadac miTiTebulia, rom pirs sakvebi iZulebiT misces 
da iqve aRniSnulia sakvebis tipi da raodenoba. iZulebiT kvebis proceduris 
dawyebis mizezebi aRwerili ar aris. metic, ganmcxadeblis janmrTeloba, Ti-
Toeul jerze, „SedarebiT damakmayofileblad“ an „damakmayofileblad“ Sea-
fasa morige eqimma (ix. zemoT punqti 18), rac Seusabamoa sicocxlisTvis saSiS 
mdgomareobasTan, sakvebis iZulebiT miwodebas rom moiTxovs.

82. sasamarTlo damatebiT aRniSnavs, rom winaswari patimrobis Sesaxeb 
kanonis 33(1) muxlis Tanaxmad (ix. zemoT punqti 40), aseve im instruqciis 
mixedviT, ris safuZvelzec ganmcxadebeli iZulebiT gamokvebes (ix. ze-
moT punqti 41), eqims unda Camoeyalibebina iZulebiT kvebis Sefardebis 
mizezebi. ganmcxadeblis saqmeSi amgvari mizezebi ar aRuniSnavT. Sesaba-
misad, ganmcxadeblis saqmeSi ar daucavT mTavari saproceso garantia. 

83. imis gaTvaliswinebiT, rom ar arsebobs mtkicebuleba, idga Tu 
ara ganmcxadeblis sicocxle an janmrTeloba seriozuli safrTxis qveS, 
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ganmcxadeblisaTvis sakvebis iZulebiT micemisas xelisuflebis Sesabami-
si organoebi ar moqmedebdnen ganmcxadeblis interesebidan gamomdinare. 
es ukanaskneli ki TavisTavad xvdeba im sakiTxTa Soris, romlebic kon-
venciis me-3 muxlis safuZvelze ganixileba (ix. Nevmerzhitsky, citirebu-
lia zemoT, § 96). metic, cixis administraciis Sexedulebis gaTvaliswi-
nebiT, rom SimSiloba arRvevda cixis wesebs (ix. zemoT punqtebi 78 da 
79), sasamarTlo adgens: arsebobs sakmarisi safuZvlebi imis dasaSvebad, 
rom ganmcxadeblis iZulebiT kveba marTlac mis gadarwmunebas isaxavda 
miznad, raTa mas protestis es forma Seewyvita. 

(b)  ganmcxadeblisTvis sakvebis iZulebiT miwodebis forma

84. ganmcxadebeli Cioda, rom iZulebiT kvebis procedura gadametebu-
lad mtkivnebuli iyo, miznad isaxavda mis iZulebas, Seewyvita protestis 
es forma da erTgvarad afrTxilebda sxvebs, Tu ra sastiki mopyroba 
moelodaT, Tu isini ganmcxadeblis magaliTs mihyvebodnen. 

85. winamdebare saqmeSi sasamarTlo SeSfoTebulia iZulebiT kvebis 
formiT (ix. zemoT punqtebi 19-21), kerZod, imiT, rom: winaaRmdegobis 
miuxedavad, ganmcxadebels xelborkiliT boWavdnen savaldebuli wesiT, 
ayenebdnen sastik tkivils, raTa eiZulebinaT igi, rom piri gaeRo da 
enas metalis samagrebiT (maSebiT) umagrebdnen piris gareT. sasamarTlo 
aseve iTvaliswinebs erovnul sasamarTloSi V.B.-s mier micemul Cvenebas 
(romelic mTavrobas ar gauprotestebia), rom iZulebiT kvebis Semdeg 
ganmcxadeblis tansacmelze sisxlis kvali dainaxa (ix. zemoT punqti 21) 
da zemoaRniSnuls simarTled aRiarebs.  

86. amas garda, dairRva an nawilobriv iqna daculi erovnuli kanonm-
deblobiT gaTvaliswinebuli saproceso garantiebi (ix. zemoT punqtebi 
40 da 41), rogoricaa iZulebiT kvebis dawyebis an dasrulebis mizezebis 
axsna an Sefardebuli sakvebis Semadgenlobis da raodenobis gansazRvra 
(ix. zemoT punqti 18). 

87. dabolos, sasamarTlo aRniSnavs, rom ganmcxadebeli iTxovda, zon-
dis saSualebiT iZulebiT kvebis nacvlad misTvis sakvebi intravenuri 
gziT gadaesxaT, risTvisac saWiro masalebs misi ojaxis wevrebi moitand-
nen (ix. zemoT punqti 21). rogorc irkveva, mas am moTxovnaze pasuxi ar 
miuRia, arc erovnulma sasamarTloebma da arc mTavrobam amaze komenta-
ri ar gaakeTa. Sesabamisad, iZulebiT kvebis nakleb invaziuri alternati-
va arc ki ganxilula, miuxedavad ganmcxadeblis moTxovnisa. 

88. Catexil kbils da muclis Rrus infeqcias araferi rom ar hqondes 
saerTo  ganmcxadeblis iZulebiT kvebis procesTan, sasamarTlo mainc 
askvnis, rom am proceduris ganxorcielebis forma saWiroze metad mtki-
vneuli da damamcirebeli iyo. 

(c)  daskvna

89. zemoaRniSnulis fonze, sasamarTlo askvnis, rom ganmcxadeblis 
ramdenjerme iZulebiT gamokveba, risi saWiroebac ar mtkicdeboda Sesa-

siorapi moldovis winaaRmdeg



74

bamisi samedicino safuZvlebiT da miznad isaxavda piris iZulebas, Seewy-
vita protestis es forma, Tanac iseTi formiT, romelic ganmcxadebels 
Zlier fizikur tkivilsa da damcirebas ayenebda (risi saWiroebac ar 
Canda), SeiZleba CaiTvalos mxolod wamebad (ix. Nevmerzhitsky, citirebu-
lia zemoT, § 98).

Sesabamisad, dairRva konvenciis me-3 muxli.

III. konvenciis me-6 muxlis 1-li punqtis savaraudo 
darRveva

90. ganmcxadeblis mtkicebiT, uzenaesi sasamarTlos uari, ganexila 
misi saCivari iZulebiT kvebasTan dakavSirebiT, arRvevda konvenciis 
me-6 muxlis 1-li punqtiT garantirebul sasamarTlos xelmisawvdomobis 
uflebas.

91. mTavroba amas ar daeTanxma. man aRniSna, rom ganmcxadebels unda 
gadaexada sasamarTlo baJi 45 moldavuri leis odenobiT (daaxloebiT 3 
evro). ganmcxadebels sakmarisi saxsrebi aRmoaCnda, rom advokatisaTvis 
1000 lei gadaexada, man ramdenime sasamarTlo procesi moigo da kompen-
saciis saxiT 6 000 moldavur leize meti miiRo (ix. zemoT punqti 30). 
amas garda, ganmcxadebels ufleba hqonda, emuSava da anazRaureba mieRo. 
patimris nebismieri Tanxa cixeSi mis pirad angariSze inaxeboda.

92. ganmcxadebeli irwmuneboda, rom man finansuri saxsrebi mTlianad 
daxarja  wamlebSi (romlebic cixeSi ar iyo xelmisawvdomi) da samar-
Talwarmoebis xarjebSi sxvadasxva sasamarTlo procesze. mas 2005 wels 
misTvis mikuTvnebuli Tanxebi ar miuRia (5 000 moldavuri lei), radgan 
gadawyvetileba gasaCivrda da uzenaes sasamarTloSi iZulebiT kvebasTan 
dakavSirebiT saCivris Setanis momentisaTvis apelacia kvlav ganixile-
boda. is iyo meore jgufis invalidi, romelsac didi dro sWirdeboda 
samkurnalod da imedic ar hqonda, rom cixeSi samuSaos ipovida. mas inva-
lidobis pensia dakavebisas SeuCerda da patimrobis 5 wlis ganmavlobaSi 
aranairi Semosavali ar hqonia. 

93. sasamarTlo moixmobs konvenciis me-6 muxlis 1-li punqtidan ga-
momdinare sasamarTlos xelmisawvdomobis precedentebSi dadgenil  zo-
gad principebs da, ufro konkretulad, sasamarTlo baJis gadaxdis val-
debulebas (ix., sxva saqmeebTan erTad, Kreuz v. Poland, # 28249/95, §§52-57, 
ECHR 2001 VI, da masSi moyvanili sxva saqmeebi). 

94. sasamarTlo aRniSnavs, rom Sesabamisi procedura ganmcxadeblis 
zianis anazRaurebis moTxovnas exeboda da, Sesabamisad, me-6 muxlis 1-li 
punqti samoqalaqo kuTxiT gamoiyeneba (ix. Kreuz, citirebulia zemoT, § 35). 

95. winamdebare saqmeSi sasamarTlo iTvaliswinebs, rom ganmcxadeblis 
saCivari exeboda xelisuflebis organoebis qmedebebiT gamowveul jan-
mrTelobis savaraudo dazianebas. samoqalaqo saproceso kodeqsis 85(1) 
muxlis debulebebis Tanaxmad (ix. zemoT punqti 39), ganmcxadebeli baJis 
gadasaxadisgan unda gaTavisuflebuliyo misi moTxovnis bunebidan ga-
momdinare, miuxedavad imisa, SeeZlo Tu ara am Tanxis gadaxda.  sasamarT-
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lo iTvaliswinebs, rom ganmcxadebeli am safuZvels ar dayrdnobia, roca 
baJis gadasaxadisgan gaTavisuflebas iTxovda. Tumca, igi aseve iTva-
liswinebs, rom samoqalaqo saproceso kodeqsis 85(1) muxli misi gamoye-
nebis winapirobad dainteresebuli mxaris mier oficialur moTxovnas ar 
awesebs. sasamarTlo Tvlis, rom ganmcxadeblis baJisgan gaTavisuflebis 
moTxovna erovnul sasamarTlos misi saCivris bunebidan gamomdinarec 
unda ganexila (rogorc es Cisinaus regionulma sasamarTlom gaakeTa, 
ix. zemoT punqti 22). mas unda gaeTvaliswinebina samoqalaqo saproceso 
kodeqsis 437-e muxli (romelic, Tavis mxriv, 85-e muxlze miuTiTebs), 
ris safuZvelzec uari Tqva ganmcxadeblis saqmis ganxilvaze da aseve 
mxedvelobaSi unda mieRo saCivris seriozuli buneba, romelSic aqcenti 
savaraudo wamebaze keTdeboda. 

96. zemoxsenebulis fonze, sasamarTlo Tvlis, rom ganmcxadebels 
SeezRuda sasamarTlos xelmisawvdomoba. Sesabamisad, dairRva konvenciis 
me-6 muxlis 1-li punqti.

IV. konvenciis me-8 muxlis savaraudo darRveva

A.  korespondenciis savaraudo cenzura

97. ganmcxadebelma konvenciis me-8 muxli moixmo da Cioda misi kores-
pondenciis savaraudo cenzuris gamo.

98. mTavrobam ganacxada, rom ganmcxadeblis korespondencia cenzuras 
ar daqvemdebarebia, radgan amgvari qmedeba kanons ewinaaRmdegeboda. im 
SemTxvevaSi, roca kanoniT, gamonaklisis saxiT, dasaSvebi iyo cenzura, 
es saWiroebda sasamarTlosgan winaswari nebarTvis mopovebas (ix. zemoT 
punqti 45). administracia xsnida da kiTxulobda mxolod im werilebs, 
romelTa adresatebic iyvnen TviTon ganmcxadebeli da cixis administra-
cia. administracias ganmcxadeblisTvis personalurad gagzavnili 580 
werilidan arc erTi ar waukiTxavs. am mtkicebis dasturad, mTavrobam 
sasamarTlos warudgina Semavali werilebis Jurnalis ramdenime gver-
dis asli, romlebSic ganmcxadeblisTvis gankuTvnili ramdenime werili 
moniSnuli iyo, rogorc „daluquli“. amas garda, ganmcxadebelma orjer 
moawera xeli specialur formas, romelic adasturebda, rom orjer man 
daluquli konvertebi miiRo. mTavrobis argumentaciiT, ganmcxadeblis 
warmodgenili ramdenime beWdiani werili, SesaZloa, yalbi yofiliyo. 

99. sasamarTlo, precedentuli samarTlis Tanaxmad, valdebulia 
gamoarkvios, moxda Tu ara ganmcxadeblis me-8 muxliT garantirebul 
uflebaSi Careva; aseTi Careva iyo Tu ara „kanoniT gaTvaliswinebuli“, 
muxlis me-2 punqtis Tanaxmad, emsaxureboda Tu ara kanonier mizans da 
iyo Tu ara „aucilebeli demokratiuli sazogadoebisTvis“ (ix., sxva saq-
meebTan erTad, Messina v. Italy(no. 2), # 25498/94, § 63, ECHR 2000 X; Ostrovar v. 
Moldova, citirebulia zemoT, § 97). sasamarTlo TiToeul am kriteriumze 
cal-calke imsjelebs.
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1.  moxda Tu ara Careva ganmcxadeblis uflebaSi, pativi scen mis kore-
spondencias? 

100. sasamarTlo iTvaliswinebs, rom ganmcxadeblisTvis 2001-2003 
wlebSi gagzavnil werilebs samarTaldamcavi organoebidan, adamianis 
uflebaTa organizaciebidan da TviT fsiqiatriuli saavadmyofodan an 
cixis beWedi hqonda an raime sxva minaweri (ix. zemoT punqti 33). igi aseve 
iTvaliswinebs, rom zemoT naxsenebi yvela werilis erTaderTi adresati 
ganmcxadebeli iyo. rac Seexeba am werilTa savaraudo falsifikacias, 
sasamarTlo iTvaliswinebs, rom mTavrobam ver daakonkreta, romel we-
rilebs Tvlida yalbad da ver warmoadgina am argumentis gasamyarebeli 
raime mtkicebuleba. Sesabamisad, sasamarTlos safuZveli ar aqvs, eWvi 
Seitanos am werilebis avTenturobaSi.

101. sasamarTlos azriT, mTavrobis argumentaciis miuxedavad, saqmeSi 
aSkara mtkicebulebebi ikveTeba, rom cixis administraciam ganmcxade-
blis minimum ramdenime werili mainc gaxsna. Sesabamisad, Caerivnen gan-
mcxadeblis uflebiT - pativi scen mis korespondencias - sargeblobaSi. 

2.  iyo Tu ara Careva „kanoniT gaTvaliswinebuli“?

102. sasamarTlo xazs usvams, rom gamoTqma „kanonis Sesabamisad“ saWi-
roebs ara mxolod adgilobriv kanonmdeblobasTan Sesabamisobas, aramed 
ukavSirdeba am kanonis xarisxsac (Halford v. the United Kingdom, 1997 wlis 25 
ivnisis gadawyvetileba, Reports of Judgments and Decisions 1997-III, gv. 1017, 
§ 49). adgilobriv kanonSi gonivruli sicxadiT unda iyos miTiTebuli 
sajaro organoebisTvis miniWebuli Sesabamisi diskreciis gamoyenebis 
farglebi da forma, raTa uzrunvelyofili iyos individTa minimaluri 
xarisxiT dacva, risi uflebac maT demokratiul sazogadoebaSi kanonis 
uzenaesobis Tanaxmad gaaCniaT  (Domenichini v. Italy, 1996 wlis 15 noembris 
gadawyvetileba, Reports 1996-V, gv. 1800, § 33).

103. sasamarTlo iTvaliswinebs, rom ganmcxadebels  xeli ar miuwvdeboda 
cixis wesebze, romelic, inter alia, 2003 wlis dekembramde ganmcxadeblis ko-
respondenciis warmoebis formas aregulirebda (ix. zemoT punqti 17). imis 
miuxedavad, rom rogorc Zveli, aseve axali kanonmdebloba garkveul pi-
robebSi, dakavebulTa mimoweris naxvis saSualebas iZleoda, sasamarTlos 
azriT, ganmcxadeblis saqmeSi dairRva kanoniT dadgenili procedura. ker-
Zod, mTavrobas ar warmoudgenia imis damadasturebeli mtkicebuleba, rom 
zemoT aRniSnuli werilebis gaxsna sanqcirebuli iyo sasamarTlos mxridan, 
rac mimoweris gaxsnis arsebiTi pirobaa (ix. zemoT punqtebi 45 da 98).

104. aqedan gamomdinare, sasamarTlo sanqciis gareSe ganmcxadeblis 
korespondenciis gaxsna erovnul kanonmdeblobas ewinaaRmdegeboda da, 
Sesabamisad, ar iyo „kanoniT gaTvaliswinebuli“, konvenciis me-8 muxli-
dan gamomdinare. am daskvnis fonze, sasamarTlo saWirod aRar Tvlis, 
imsjelos, iyo Tu ara SezRudva „aucilebeli demokratiuli sazoga-
doebisTvis“.
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Sesabamisad, dairRva konvenciis me-8 muxli, ganmcxadeblis korespon-
denciaze cenzuris dawesebis gamo.

B.  ganmcxadeblisTvis, ojaxis wevrebTan Sexvedrisas, sasurveli piro-
bebis ver uzrunvelyofa

105. ganmcxadebeli aseve Cioda, rom misi ufleba, Sexvedroda axlo-
blebsa da megobar gogonas, mkacrad SeizRuda. kerZod, ganmcxadebels ar 
hqonda maTTan fizikuri kontaqtis saSualeba, garda ramdenime SemTxve-
visa da maTTan komunikacia mxolod minis gamyofis erTi mxridan SeeZlo. 
gancalkevebiT Sexvedras SeuZlebels xdida faqti, rom is unda mjdariyo 
erTmaneTis mijriT mdebare xuTi minis kabinidan erT-erTSi. 

106. mTavrobam ganacxada, rom ganmcxadebels colsa da SvilTan ur-
TierToba 2002 wlidan ar hqonia, mas Semdeg, rac man ganqorwineba da 
Svilze meurveoba moiTxova. misi yvela moTxovna, Sexvedroda megobar 
gogonasa da mis Svils, dakmayofilda, calke amisTvis gamoyofil oTaxSi 
da grZeli vadiT Sexvedrebis CaTvliT, rasac adasturebs aseTi Sexve-
drebisTvis 2004 wels sxvadasxva TariRebSi gacemuli nebarTvebi. amas 
garda, „moklevadiani vizitebisTvis“ gankuTvnil kabinebSi minis gamyofi 
usafrTxoebisTvis iyo aucilebeli da igi Tavisufal komunikacias xels 
ar uSlida.

107. sasamarTlo aRniSnavs, rom nebismieri dakaveba, romelic kano-
nieria konvenciis me-5 muxlidan gamomdinare, Tavisi bunebiT gulisx-
mobs garkveul SezRudvebs pirad da ojaxur cxovrebaze - patimarTa 
kontaqtze gare samyarosTan garkveuli kontroli xorcieldeba da es, 
TavisTavad, konvenciasTan Seusabamo araa (ix. Van der Ven v. the Netherlands, 
№ 50901/99, § 68, ECHR 2003 II). Tumca, patimrebi „kvlavac sargebloben 
konvenciiT garantirebuli fundamenturi uflebebiTa da Tavisuflebe-
biT, garda Tavisuflebis uflebisa“ (Hirst v. the United Kingdom (no. 2) [GC], 
# 74025/01, § 69, ECHR 2005 ...). metic, patimarTa ufleba, pativi scen maT 
ojaxur cxovrebas, arsebiTi uflebaa da cixis administracia patimrebs 
ojaxTan axlo urTierTobebis SenarCunebaSi exmareba (ix. Messina v. Italy 
(#2), citirebulia zemoT, § 61)). usafrTxoebis aucilebel RonisZieba-
Ta gaTvaliswinebiT, dakavebulebs ufleba unda hqondeT, Sexvdnen ara 
marto axloblebs, aramed sxva pirebsac, visac survili aqvT isini moi-
naxulon (ix. zemoT punqti 48). dabolos, sasamarTlo xazs usvams, rom 
„rogorc piradi cxovrebisTvis, aseve patimarTa reabilitaciisTvis, ar-
sebiTia gare samyarosTan kontaqtis SenarCuneba, ramdenadac es SesaZle-
belia, rac gaTavisuflebisas xels Seuwyobs maT sazogadoebaSi reinte-
gracias. amis miRweva SesaZlebelia, magaliTad, megobrebTan Sexvedrebis 
saSualebaTa uzrunvelyofiT da maTTan Tu sxvebTan mimoweris daSvebiT“ 
(X. v. the United Kingdom, # 9054/80, D.R. 30 gv. 113). aqedan gamomdinare, gan-
mcxadeblis Sexvedra megobar gogonasa da mis qaliSvilTan, aseve saku-
Tar dasTan, me-8 muxlis dacvis qveS xvdeba.

108. ganmcxadeblis mimarT gamoyenebul RonisZiebaTa Sesabamisobas sa-
samarTlo Cveuli testiT Seafasebs (ix. zemoT punqti 99).
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1.  moxda Tu ara Careva ganmcxadeblis me-8 muxliT garantirebul 
uflebaSi? 

109. mTavrobas ar warmoudgenia raime mtkicebuleba, romelic mis mt-
kicebas daadasturebda, rom 2003 wels nebadarTuli iyo calke oTaxSi 
Sexvedrebi. ganmcxadebelma ki, Tavis mxriv, erTi magaliTi warmoadgina, 
rogorc dasturi imisa, rom mas dausabuTeblad eTqva uari megobar go-
gonasa da dasTan Sexvedraze (ix. zemoT punqti 35).

110. metic, erovnul sasamarTloebSi ganmcxadeblis iniciativiT 
dawyebuli samarTalwarmoebisas, procesSi monawile arc erT moxeles ar 
uTqvams, rom ganmcxadebels nebarTva hqonda mnaxvelebs calke oTaxSi 
Sexvedroda. piriqiT, isini amtkicebdnen, rom amgvari Sexvedrebi cixis 
wesebiT ar iyo nebadarTuli da minis gamyofis arseboba usafrTxoebis 
miznebisTvis iyo aucilebeli. es argumenti sasamarTloebma gaiziares 
(ix. zemoT punqti 36).

111. sasamarTlo askvnis, rom minimum 2003 wels, ganmcxadebels uari 
uTxres dasa da megobar gogonasTan calke oTaxSi Sexvedraze. maTi Sex-
vedra Sedga erT-erT minis kabinaSi da ganmcxadebels mnaxvelebisgan mi-
nis gamyofi acalkevebda. Sesabamisad, Caerivnen ganmcxadeblis uflebiT 
sargeblobaSi, privatul garemoSi Sexvedroda mnaxvelebs.

2.  iyo Tu ara Careva „kanoniT gaTvaliswinebuli“?

112. sasamarTlo iTvaliswinebs, rom mTavrobas ar miuTiTebia arc 
erT samarTlebriv aqtze, ris safuZvelzec Sexvedrebis kabinaSi minis 
gamyofi daamontaJes, romelic dakavebuls da mis mnaxvelebs erTmane-
Tisagan yofda. winaswari patimrobis Sesaxeb kanonis me-19 muxlis me-3 
punqtis Sinaarsi SeiZleba amgvari RonisZiebis gamoyenebis safuZvlad 
CaiTvalos (ix. zemoT punqti 40), romlis Tanaxmad: „sanqcirebul Sexve-
drebze kotrols winaswari dakavebis centris administracia axorciele-
bs“. sasamarTlo Tvlis, rom am muxlis formulireba Zalze zogadia da 
cixis wesebs am debulebaSi damatebiTi sizuste ar Seaqvs, igi ubralod 
imave sityvebs imeorebs. 

113. ar arsebobs samarTlebrivi aqti, romelic zemoxsenebul frazas 
azustebs da adgens, rom winaswari patimrobis TiToeuli centris admi-
nistracias miniWebuli aqvs farTo diskrecia gansazRvros, Tu ra for-
miT gakontroldeba Sexvedrebi. cixis administracia, roca ganmcxade-
blis saCivrebs ar akmayofilebda, eyrdnoboda #13 sapatimro dawesebu-
lebis wesdebis 53-e muxlis me-4 punqts, dokuments, romelic mTavrobas 
sasamarTloSi ar warmoudgenia da, romelic adgilobriv sasamarTloebs 
arc erTxel uxsenebiaT.  zemoxsenebulis fonze da imis gaTvaliswinebiT, 
rom cixis wesebi gamoqveynebuli ar yofila (ix. zemoT punqti 17), arse-
bobs safuZveli vivaraudoT, rom #13 sapatimro dawesebulebis wesdeba 
(im gagebiT, rom es dokumenti gansxvavdeba cixis wesebisgan), aseve ar 
yofila sazogadoebisTvis xelmisawvdomi dokumenti. 
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114. marTalia, zemoxsenebuli faqtebi mianiSnebs, rom ganmcxadeblis 
uflebiT sargeblobaSi Careva „kanoniT gaTvaliswinebuli“ ar yofila, 
konvenciis me-8 muxlis me-2 puqtis Sinaarsidan gamomdinare, magram sa-
samarTlo Tvlis, rom am sakiTxze saboloo azri ar unda Seiqmnas, qvemoT 
naCvenebi daskvnebis gaTvaliswinebiT. 

 3. emsaxureboda Tu ara Careva kanonier mizans?

115. sasamarTlo Tvlis, rom gare samyarosTan kontaqtis SenarCune-
baze dawesebuli SezRudvebi, fizikuri barierebis (rogoricaa minis ga-
myofi) damontaJebis CaTvliT, SesaZloa, sazogadoebrivi usafrTxoebis 
dacvis da uwesrigobisa Tu danaSaulis Tavidan acilebis kanonier mizans 
emsaxurebodes, konvenciis me-8 muxlis me-2 punqtidan gamomdinare. 

4. iyo Tu ara Careva „aucilebeli demokratiuli sazogadoebisaTvis“

116. sasamarTlo iTvaliswinebs, rom mTavrobam ganmcxadeblis mnaxve-
lebisgan minis gamyofiT gancalkevebis saWiroeba usafrTxoebis mizeze-
biT axsna. erovnulma sasamarTloebma ganmcxadeblis saCivari amave mi-
zeziT ar daakmayofiles.

117. sasamarTlo Tvlis, rom erovnulma sasamarTloebma ar scades 
SeefasebinaT konkretulad ganmcxadeblis saqmisTvis damaxasiaTebeli 
usafrTxoebis sakiTxebi. sasamarTloebma Tavi Semoifargles zogadi 
saWiroebiT, uzrunveleyoT dakavebulTa da mnaxvelTa usafrTxoeba. sa-
samarTlo iTvaliswinebs, rom ganmcxadebels brali TaRliTobaSi ede-
boda (ix. zemoT punqti 7). maSin, roca ar arsebobda SeTqmulebis, dana-
Saulis gameorebis an mimalvis riski, gonivruli iqneboda, efiqraT, rom 
ganmcxadeblis mnaxvelebTan Sexvedra usafrTxoebas ar daemuqreboda.  
es daskvna imiTac myardeba, rom ganmcxadebels amgvari Sexvedrebis ne-
barTva ramdenjerme misces 2004 wels (ix. zemoT punqti 106) da aravis 
umtkicebia, rom ganmcxadeblis pirovnuli Tvisebebi an sxva Sesabamisi 
garemoebebi 2003 wlis Semdeg 2004 wels mniSvnelovnad Seicvala. 

118. SesaZloa, arsebobdes saqmeebi, romlebSic aucilebelia SezRu-
dvebis daweseba dakavebulis gare samyarosTan kontaqtze, Tumca, es ase 
ar  iyo winamdebare saqmeSi. Sesabamis organoebs ganmcxadeblisgan raime 
saxis muqara ar ugrZvniaT da mogvianebiT, 2004 wels, maT daadastures 
aseTi muqaris ararseboba misTvis mnaxvelebTan ganmartoebiT Sexvedris 
nebarTvis gacemiT. is faqti, rom sasamarTloebma dauSves amgvari Sexve-
drebi (ix. zemoT punqti 37), aseve adasturebs am daskvnas. meore mxriv, 
SeuZlebelia im faqtis ugulebelyofa, rom didi xnis ganmavlobaSi (mini-
mum erTi wlis manZilze, 2003 wels) ganmcxadebeli mnaxvelebTan fizikur 
kontaqts ver amyarebda, mas axloblebTan urTierToba mxolod mimoweris 
gziT SeeZlo, aseve cixeSi Sexvedrebisas (ix. zemoT punqti 37), ra drosac 
Tavisufal saubars minis kabinaSi arsebuli fizikuri barierebi aferxeb-
da (ix. CPT-s daskvnebi, zemoT punqti 47, aseve ganmcxadeblis utyuari 
mtkicebebi, erTmaneTis gverdiT mdebare 5 kabinaSi privatuli garemos 
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ararsebobis Sesaxeb (es xelisuflebis organoebs ar gauprotestebiaT), 
ix. zemoT punqti 105). imis fonze, rom ar iyo saWiro, aseTi Sorsmimavali 
SezRudvebis daweseba ganmcxadeblis uflebaze, erovnulma organoebma 
ver SeZles samarTliani balansis damyareba moxmobil kanonier miznebsa 
da me-8 muxliT garantirebul ganmcxadeblis uflebas Soris. 

119. Sesabamisad, dairRva konvenciis me-8 muxli.

V. konvenciis me-10 muxlis savaraudo darRveva

120. ganmcxadebeli Cioda, rom cixis administraciam mas ar gadasca 
cixis wesebi, dokumenti, romelic gamoqveynebuli ar yofila, magram mis 
bevr uflebas exeboda.

121. mTavroba ganmcxadebels ar daeTanxma. misi mtkicebiT, me-10 muxli 
winamdebare saqmes ar Seesabameba. nebismier SemTxvevaSi, ganmcxadebeli 
ar gamxdara misi uflebis darRvevis msxverpli, ramdenadac mas cixis 
wesebis asli 2003 wlis dekemberSi gaegzavna.

122. sasamarTlo Tvlis, rom winamdebare saqmeSi man ar unda imsjelos 
me-10 muxlis interpretaciaze. kerZod imaze, moiTxovs Tu ara igi xe-
lisuflebis organoebisagan ganmcxadeblisTvis informaciis, maT Soris, 
cixis wesebis, xelmisawvdomobis uzrunvelyofas. ramdenadac es infor-
macia mniSvnelovani iyo ganmcxadeblis me-3 da me-8 muxlebiT garanti-
rebuli uflebebis dasacavad, sasamarTlom am muxlebTan dakavSirebiT 
saCivrebis ganxilvisas mxedvelobaSi miiRo Sesabamisi organoebis uari 
ganmcxadeblisTvis cixis wesebis aslis miwodebaze.

Sesabamisad, sasamarTlo ganacxadis am nawilis calke ganxilvas saWi-
rod aRar Tvlis.

VI. konvenciis 41-e muxlis gamoyeneba

123. konvenciis 41-e muxlis Tanaxmad:

„Tu sasamarTlo daadgens, rom dairRva konvencia da misi oqmebi, xolo 
Sesabamisi maRali xelSemkvreli mxaris Sidasaxelmwifoebrivi samarTa-
li darRvevis mxolod nawilobrivi gamosworebis SesaZleblobas iZleva, 
saWiroebis SemTxvevaSi, sasamarTlo dazaralebul mxares samarTlian dak-
mayofilebas miakuTvnebs“.

A. ziani

124. ganmcxadebelma misi uflebebis darRveviT miyenebuli aramate-
rialuri zianisTvis moiTxova 81 800 evro, kerZod, me-3 muxlis darRve-
visTvis - 50 000 evro, me-6 muxlis darRvevisTvis - 24 800 evro da me-8 
muxlis darRvevisTvis - 7 000 evro. aRniSnul muxlebTan dakavSirebiT 
igi daeyrdno sasamarTlos precedentul samarTals.

125. mTavroba ganmcxadebels ar daeTanxma. misi mtkicebiT, ganmcxade-
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belma konvenciis verc erTi uflebis darRvevis damtkiceba ver SeZlo da 
verc aramaterialuri zianis damadasturebeli mtkicebuleba warmoad-
gina. mTavrobam ganmcxadeblis moxmobil precedentebs ararelevanturi 
uwoda, radgan es saqmeebi sxva situacias exeboda da sasamarTlos mier am 
precedentebSi miniWebuli Tanxebi ganpirobebuli iyo konvenciis Sesaba-
misi muxlebis darRveviT.

126. sasamarTlo xazs usvams, rom winamdebare saqmeSi man me-3, me-6 da 
me-8 muxlebis seriozuli darRvevebi daadgina, gansakuTrebiT ki - wame-
ba. samarTlianobis principze dayrdnobiT, sasamarTlo ganmcxadebels 
20 000 evros akuTvnebs aramaterialuri zianis sakompensaciod (ix. Nev-
merzhitsky, citirebulia zemoT, § 145; Holomiov, citirebulia zemoT, § 155).

B.  xarjebi da danaxarjebi 

127. ganmcxadebelma xarjebisa da danaxarjebisTvis 3 136 evro moi-
Txova, aqedan 3 000 evro iuridiuli warmomadgenlisTvis. moTxovnis da-
sasabuTeblad man warmoadgina iuridiul warmomadgenelTan gaformebu-
li kontraqti da mis saqmeze muSaobis saaaTebis CamonaTvali, romliTac 
mtkicdeboda, rom warmomadgenelma mis saqmes 50 saaTi dauTmo, saaTSi 
60 evrod. 

128. mTavrobam ganmcxadeblis saqmeze 50 saaTis ganmavlobaSi muSao-
bis saWiroeba gaaprotesta da aRniSna, rom ganmcxadebelma iuridiuli 
warmomadgeneli aiyvana mxolod mTavrobisTvis ganacxadis komunicire-
bis Semdeg. amas garda, Tanxis moTxovnili odenoba Zalze maRali iyo da 
arafriT mtkicdeboda, rom ganmcxadebelma marTlac gadauxada es Tanxa 
iuridiul warmomadgenels. metic, ganmcxadeblis advokati arasamTavro-
bo organizaciis warmomadgeneli iyo da ufasod unda emuSava.

129. sasamarTlo xazs usvams, rom xarjebi da danaxarjebi 41-e muxlis 
qveS rom moxvdes, unda dadgindes, rom es Tanxebi namdvilad da saWi-
roebisamebr gaixarja da raodenobac gonivrulia (ix., magaliTad, Ostrovar 
v. Moldova, citirebulia zemoT, § 121). 

130. winamdebare saqmeSi sasamarTlom mxedvelobaSi miiRo ganmcxade-
blis miwodebuli saqmeze namuSevari saaTebis CamonaTvali, zemoaRniSnu-
li kriteriumebi, saqmis sirTule da ganmcxadeblis iuristis Sesrule-
buli saqme, romelic sasamarTloSi warmoadgenda baton sioraps mTavro-
bisTvis ganacxadis komunicirebis Semdeg da ganmcxadebels xarjebisa da 
danaxarjebisTvis 2 000 evro miakuTvna, amas akldeba 850 evro, romelic 
man evropis sabWosagan iuridiuli daxmarebis saxiT miiRo da emateba 
nebismieri gadasaxadi, romliTac SeiZleba daibegros es Tanxa (ix. Nevmer-
zhitsky, citirebulia zemoT, § 149).

C. sauravi

131. sasamarTlo Sesaferisad miiCnevs, rom sauravi ganisazRvros 
evropis centraluri bankis mier dadgenili minimaluri nixriT, rasac 
unda daematos Tanxis sami procenti. 
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xsenebuli mizezebidan gamomdinare, sasamarTlo 
erTxmad
1. acxadebs  ganacxads dasaSvebad;

2.  adgens, rom dairRva konvenciis me-3 muxli ganmcxadeblis patimrobis pi-
robebis gamo;

3. adgens, rom dairRva konvenciis me-3 muxli ganmcxadeblisTvis sakvebis 
iZulebiT micemis da am proceduris formis gamo;

4. adgens, rom dairRva konvenciis me-6 muxli, sasamarTlo baJis gadauxdelobis 
safuZvliT ganmcxadeblis sakasacio saCivris ganxilvaze uaris Tqmis gamo;

5.  adgens, rom dairRva konvenciis me-8 muxli, ganmcxadeblis koresponden-
ciaze cenzuris dawesebis gamo;

6. adgens, rom dairRva konvenciis me-8 muxli im pirobebis gamo, romlebSic 
ganmcxadebels cixeSi mnaxvelebTan Sexvedra uwevda;

7. adgens, rom ar arsebobs me-10 muxlis safuZvelze Setanili saCivris ca-
lke ganxilvis saWiroeba;

8. adgens

(a) konvenciis 44-e muxlis me-2 punqtis Sesabamisad, saboloo gadawyveti-
lebis miRebis dRidan 3 Tvis ganmavlobaSi, mopasuxe saxelmwifom ganmcxa-
debels unda gadauxados Semdegi Tanxebi moldovur leiSi, gadaxdis dRes 
arsebuli kursiT:

(i) 20 000 (oci aTasi) evro aramaterialuri zianisTvis;
(ii) 1 150 (aTas as ormocdaaTi) evro xarjebisa da danaxarjebis asana-

zRaureblad;
(iii) nebismieri gadasaxadi, romliTac SeiZleba daibegros es Tanxebi;

(b) zemoxsenebuli samTviani vadis gasvlis Semdeg Tanxis gadaxdis dRemde, 
aRniSnul Tanxas daemateba sauravi im moculobiT, rac utoldeba evro-
puli bankis sesxisaTvis gankuTvnil minimalur procents, romelsac unda 
daematos samprocentiani ganakveTi.

9. uaryofs ganmcxadeblis moTxovnis danarCen nawils samarTlian dakmayo-
filebasTan dakavSirebiT.

 Sesrulebulia inglisur enaze da gacxadebulia werilobiT 2007 wlis 19 
ivniss, sasamarTlos reglamentis 77-e muxlis me-2 da me-3 punqtebis Sesa-
bamisad.

fatos araci   nikolas braca
registratoris moadgile  Tavmjdomare 
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mexuTe seqcia 

kaverzini ukrainis winaaRmdeg

(ganacxadi #23893/03)

gadawyvetileba

strasburgi

2012 wlis 15 maisi

saboloo versia

15/08/2012

gadawyvetileba saboloo gaxda konvenciis 44-e muxlis me-2 punqtis 
 Sesabamisad. is SeiZleba daeqvemdebaros redaqciul gadasinjvas.
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saqmeze kaverzini ukrainis winaaRmdeg,

adamianis uflebaTa evropuli sasamarTlos (mexuTe seqcia) palatam  
Semdegi SemadgenlobiT:

din Silmani, Tavmjdomare, 
elizabet fura,
bostian m. zupanCiCi, 
ann pauer-forde,
ganna iudkivska,
angelika nubergeri, 
andre potocki, mosamarTleebi,
da klaudia vesterdiki, seqciis registratori,

moiTaTbira daxurul kars miRma 2012 wlis 10 aprils,
gamoitana da amave dRes daamtkica Semdegi gadawyvetileba:
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procedura

1. saqmes safuZvlad daedo ganacxadi #23893/03, romelic 2003 wlis 
1 ivliss ukrainis winaaRmdeg sasamarTloSi Seitana ukrainis moqalaqem, 
batonma aleqsandr  valeris Ze kaverzinma (SemdgomSi „ganmcxadebeli“), 
adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis konvenciis (Semd-
gomSi „konvencia“) 34-e muxlis Sesabamisad.

2. ukrainis mTavrobas (SemdgomSi „mTavroba“) sasamarTloSi warmoad-
genda saxelmwifo warmomadgeneli iusticiis saministrodan, qalbatoni 
v. lutkovska.

3. 2010 wlis 12 ianvars sasamarTlom ganacxadi nawilobriv dasaSvebad 
gamoacxada da gadawyvita mTavrobasTan ganacxadis komunicireba.  ga-
nacxadi exeboda konvenciis me-3 muxlis darRvevas, kerZod,  policiele-
bis mier ganmcxadeblis wamebas, am faqtze Setanil braldebaTa araefe-
qtian gamoZiebas, miwodebuli samedicino daxmarebis araadekvaturobasa 
da dnepropetrovskis koloniaSi misi patimrobis pirobebs.

faqtebi

1. saqmis garemoebebi

4. ganmcxadebeli daibada 1973 wels. igi amJamad sapatimro sasjels 
ixdis viniciaSi. 

A.  ganmcxadeblis dakaveba da dapatimreba

5. 2001 wlis 12 ianvars ganmcxadebeli daakaves ramdenime damamZimebel 
garemoebaSi Cadenili mkvlelobisa da yaCaRobis braldebiT. dakavebisas 
masze gamoiyenes Zala.

6. ganmcxadebeli Semdgom gadaiyvanes policiis ganyofilebaSi, sadac, 
savaraudod, awames daudgenelma policielebma im danaSaulTa Cadenis 
aRiarebis mizniT, romlebSic eWvmitanili iyo. ganmcxadeblis TqmiT, 
aseTi arasaTanado mopyrobisas, romelic grZeldeboda ramdenime dRis 
ganmavlobaSi, mas seriozulad dauzianda Tvali, rasac Sedegad mxedve-
lobis sruli dakargva mohyva.

7.  imave dRes, mogvianebiT, igi gadaiyvanes xarkovis droebiTi dakave-
bis centrSi (ізолятор тимчасового тримання - “the ITT”).

8. momdevno dRes ganmcxadebeli gadaiyvanes xarkovis saswrafo dax-
marebis hospitalSi, sadac igi gasinjes travmatologma, qirurgma da 
neiroqirurgma. ganmcxadebels Cautarda Tavis qalis rentgenoskopia da 
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sisxlisa da Sardis analizebi. diagnozis Tanaxmad, mas sisxlCaqcevebi 
aReniSneboda gulmkerdis, welis malebis, Tirkmelebis areSi, saxis rbil 
qsovilsa da kefaze. eqimebma pacients dauniSnes urologis gamokvleva 
da nevrologis araambulatoriuli zedamxedveloba.

9.  2001 wlis 15 ianvars xarkovis saolqo prokuraturis prokurorma 
ganmcxadebeli dakiTxa saxazino wesiT daniSnuli advokatis TanxlebiT, 
ganmcxadeblis patimrobaze gadawyvetilebis miRebis mizniT. prokuror-
ma ganmcxadeblis saxeze, TvalTan axlos, hematoma SeniSna. imave dRes 
zemdgomi prokurorisaTvis wardgenili prokuroris angariSis Tanaxmad, 
ganmcxadebelma mas auxsna, rom dazianebebi miiRo dakavebisas, rom daka-
vebis Semdeg mas policielebi arasaTanadod ar mopyrobian da aRiarebiTi 
Cveneba sakuTari nebiT misca. 

10. zemdgomi prokuroris 2001 wlis 16 ianvris miTiTebiT, prokurors 
unda Caetarebina mokvleva, raTa mieRo gadawyvetileba sisxlis samarT-
lis saproceso kodeqsis 97-e muxlis Tanaxmad (ix. qvemoT punqti 45).

11. imave dRes ramdenime policielma werilobiTi axsna-ganmarteba 
misca ganmcxadeblis dakavebasTan dakavSirebiT, romlis mixedviTac, 
ganmcxadebelma maT dakavebisas winaaRmdegoba gauwia „SeuiaraRebeli 
sabrZolo teqnikis gamoyenebiT da mimalva scada“. policielTa TqmiT, 
ganmcxadeblis mimarT gamoiyenes „fizikuri SezRudvis RonisZiebebi da 
SezRudvis specialuri saSualebebi, kerZod, xelborkili“ da igi miiyva-
nes policiis ganyofilebaSi. 

12. 2001 wlis 19 ianvars ganmcxadebeli policielebma samedicino eqs-
pertTan gadaiyvanes. eqspertma ganmcxadebeli Seamowma da SeniSna Tvalis 
kaklis Ria Wriloba, gulmkerdis marcxena areSi, xelebsa da fexebze - he-
matomebi da nakawrebi, romelTagan zogi 3-4 dRis, zogic 9-11 dRis winan-
deli iyo. eqspertma aRniSna, rom bevri dazianeba, maT Soris, ganmcxade-
blis Tvalis kaklis Ria Wriloba, miyenebuli iyo myari blagvi sagnebiT. 
samedicino eqspertis Canawerebis Tanaxmad, Semowmebisas ganmcxadebelma 
aRniSna, rom dazianebaTagan zogierTi miiRo kibeze dagorebisas,  mxedve-
loba siymawvileSi dauqveiTda da ar uCioda xelisuflebis organoebs. 
eqspertma daaskvna, rom dazianebebi msubuqi iyo da ar gamoiwvevda gan-
mcxadeblis janmrTelobis gauaresebas.

13. ganmcxadebeli policiis sapatimroSi 2001 wlis 23 ianvramde im-
yofeboda. am dRes igi gadaiyvanes xarkovis winaswari patimrobis izo-
latorSi (ізолятор - SIZO). xarkovis winaswari patimrobis izolatorSi Se-
yvanisas ganmcxadebeli daaTvaliera eqimma, romelmac marcxena mxarze, 
gulmkerdze, mklavsa da muxlze ramdenime sisxlCaqceva SeniSna. ganmcxa-
debels xarkovis winaswari patimrobis izolatorSi samedicino mkurna-
loba ar Castarebia.

14. ganmcxadeblis TqmiT, 2001 wlis 26 ianvars man saCivriT mimarTa 
xarkovis saolqo prokuraturis prokurors - romelmac manamde dakiTxa 
- rom dakavebis Semdeg igi  policielebma awames. 

15. imave dRes prokurorma miiRo gadawyvetileba ganmcxadeblis sa-
Civarze uaris Tqmis Sesaxeb da ganmcxadebels acnoba. gadawyvetilebis 
Sesabamisi nawili ase ikiTxeba:
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„ 2001 wlis 15 ianvars a.v. kaverzini saolqo prokuraturaSi daikiTxa 
xarkovis winaswari patimrobis #27-e izolatorSi (SIZO) moTavsebis saki-
Txis ganxilvisas. misi advokatis monawileobiT dakiTxvisas a.v. kaverzinma 
aRniSna, rom dazianebebi dakavebis dros miiRo, policiis misamarTiT ara-
nairi pretenzia ar gaaCnda, da rom pirveli gancxadebebi sakuTari nebiTa 
da surviliT gaakeTa, policielTa mxridan yovelgvari fsiqologiuri an 
fizikuri zewolis gareSe.

policielebi, .... romlebic a.v. kaverzinis dakavebaSi monawileobdnen, 
[daikiTxnen]. maTi TqmiT, hqondaT informacia, rom a.v. kaverzinma xme-
lnickis olqSi policielTa mier dakavebis mcdelobisas cecxlsasroli 
iaraRi gamoiyena, ra drosac ori policieli daiRupa. am faqtis gamo maT 
gansakuTrebuli sifrTxile gamoiCines da roca a.v. kaverzinma dakavebi-
sas policielTaTvis winaaRmdegobis gaweva scada, ... gamoiyenes fizikuri 
SezRudvis RonisZiebebi da SezRudvis specialuri saSualebebi, kerZod, 
xelborkilebi. 

2001 wlis 19 ianvriT daTariRebuli samedicino daskvnis Tanaxmad, ... [a.v. 
kaverzinis sxeulsa da saxeze Semdegi dazianebebi] aRmoaCines: Tvalis 
kaklis Ria Wriloba; gulmkerdis marcxena mxares hematoma; mravlobiTi 
nakawrebi qveda kidurebze, miyenebuli myari blagvi sagniT; nakawrebi da 
nafxaWnebi majebze, gamowveuli myari blagvi sagnebiT, SesaZloa xelbor-
kilebiT; mwerebis mravlobiTi, gamagrebuli nakbenebi sxeulis sxvadasxva 
nawilze; .... a.v. kaverzins dazianebebi SeiZleboda mieRo rogorc poli-
cielTa, aseve mis mier aRweril garemoebebSi. Sesabamisad, policielTa 
qmedebebSi danaSaulis niSnebi ar ikveTeba.

zemoxsenebulis Tanaxmad, ukrainis [sisxlis samarTlis saproceso kodeq-
sis] me-6 muxlis me-2 nawilis Tanaxmad, [prokurorma] gadawyvita:

1. a.v. kaverzinis dakavebaSi monawile policielTa mimarT sisxlis samarT-
lis saqmis aRZvraze uari eTqva im safuZvliT, rom maT qmedebebSi dana-
Saulis niSnebi ar ikveTeboda...“

16. ganmcxadeblis TqmiT, mas am gadawyvetilebis asli ar gadascemia 
da arc Sinaarsi ucnobebiaT misTvis.

17. gadawyvetileba sasamarTloebSi ar gasaCivrebula sisxlis samarT-
lis saproceso kodeqsis 236-1 muxliT gaTvaliswinebuli proceduris 
Tanaxmad.

18. 2001 wlis 25 Tebervals ganmcxadebeli gadaiyvanes xmelnickis wi-
naswari gamoZiebis izolatorSi. imave dRes igi Seamowma eqimma, romelmac 
aRniSna, rom ganmcxadebelma mxedveloba dakarga 2001 wlis ianvarSi, Ta-
vis travmis Sedegad, da mas sxeulze aReniSneboda Calurjebebi.

19. 2001 wlis 24 aprils ganmcxadebeli Seamowma samedicino eqspertma, 
romelmac aRniSna, rom ganmcxadebels gadatanili hqonda Tavis travma 
da srulad iyo dabrmavebuli.

20. xmelnickis winaswari gamoZiebis (SIZO) izolatorSi yofnisas gan-
mcxadebeli gasinjes eqimebma. 2001 wlis seqtembersa da oqtomberSi  da 
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2002 wlis agvistoSi, seqtembersa da noemberSi mas specialistma Cautara 
ofTalmologiuri mkurnaloba. samedicino gamokvlevisTvis igi ramden-
jerme gadaiyvanes samoqalaqo saavadmyofoebSi. eqimebma daaskvnes, rom 
ganmcxadebels ar sWirdeboda qirurgiuli Careva Tvalze da saWiro sa-
medicino mkurnalobas winaswari gamoZiebis izolatorSic miiRebda. 

21. 2002 wlis 23 seqtembers, saqmis ganmxilveli sasamarTlos moTxo-
vnis safuZvelze, samedicino kolegiam daadgina, rom ganmcxadebeli sru-
liad dabrmavda da, Sesabamisad, iTvleboda oficialurad aRiarebuli 
umaRlesi kategoriis SezRuduli SesaZleblobebis mqoned. ganmcxade-
bels daudginda rqovanas naiarevi da leikoma, marjvena Tvalis katara-
qta, gamowveuli SeRwevadi WrilobiT, da uveiti marcxena TvalSi. eqime-
bma daadgines, rom ganmcxadebeli saWiroebda cixis garedan daxmarebas 
yoveldRiur yofasTan gasamklaveblad.

22. 2003 wlis 12 agvistos ganmcxadebeli dnepropetrovskis koloniaSi 
gadaiyvanes sasjelis mosaxdelad.

23. dnepropetrovskis koloniaSi patimrobisas ganmcxadebels eqimebi 
ofTalmologis CaTvliT - naxulobdnen weliwadSi, sul cota, erTxel.  
2004 wels mas specializebul hospitalSi Tvalis operacia dauniSnes. 
mTavrobis TqmiT, ganmcxadebelma ar isargebla SesaZleblobiT, Caetare-
bina operacia, sasjelTa aRsrulebis Sesaxeb kodeqsis 116-e muxlis me-5 
punqtis Tanaxmad (ix. qvemoT punqti 48).

24. Semdgom amisa, ganmcxadebels daeniSna antirelafsuri mkurnaloba 
sibrmavesTan dakavSirebiT, rac ZiriTadad gulisxmobda medikamentur 
mkurnalobas. ganmcxadebelma ramdenjerme uari ganacxada eqimis mier ga-
sinjvaze da 2006 wlis ianvarsa da TebervalSi uari Tqva viniciis kolo-
niis hospitalSi gadayvanaze - specializebuli ofTalmologiuri mkur-
nalobisaTvis.

25. 2004 wlis TebervalSi dnepropetrovskis koloniis administraciam 
ganmcxadeblis dedas ufleba ar misca, patimrisTvis gadaeca konkretu-
li medikamentebi, romlebic mas, savaraudod, sWirdeboda. Sesabamisi or-
ganoebis ganmartebiT, ganmcxadebels saWiro medikamentebs miscemdnen, 
Tuki misi eqimebi ase gadawyvetdnen. 2004 wlis martSi Sesabamisma or-
ganoebma ganmcxadeblis dedas acnobes, rom ver daakmayofilebdnen mis 
moTxovnas - ganmcxadebli gadaeyvanaT umaRlesi kategoriis SezRuduli 
SesaZleblobebis mqone pirTaTvis gankuTvnil specialur cixeSi, radgan 
aseTi cixe ar arsebobda. ganmcxadebels am mimarTulebiT damatebiTi 
detalebi ar warmoudgenia.

26. ganmcxadebeli Cioda, rom miuxedavad sibrmavisa, mas xelborkile-
bs adebdnen saknis datovebisas - maT Soris, dRiuri gaseirnebebisa da 
ojaxTan Sexvedrebis drosac - da ramdenime zedamxedveli dahyveboda 
ZaRlTan erTad.

27. man aseve ganacxada, rom dnepropetrovskis koloniaSi kanonda-
rRveviT eTqva uari dReSi orsaaTian gaseirnebaze, rac, savaraudod, 
ekuTvnoda SezRuduli SesaZleblobebis gamo; misi sakani kargad ar niav-
deboda; da ar aZlevdnen telefonze darekvis uflebas. amaze ganmcxade-
bels damatebiTi detalebi ar warmoudgenia.
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28. ganmcxadeblis TqmiT, 2004 wlis aprilSi cixis administraciam 
erTi TviT daagviana misi erT-erTi werilis gagzavna.

29. dnepropetrovskis penitencialuri samsaxuris ufrosma, 2004 wlis 
16 dekembriT daTariRebuli weriliT, ganmcxadeblis dedas acnoba, rom:

„ ...

[yoveldRiuri] gaseirnebebis dros [ganmcxadebels] zurgs ukan xelebs xe-
lborkiliT ukravdnen, rogorc es xdeba yvela sxva uvadod Tavisufle-
baaRkveTilTa mimarT, penitencialuri dawesebulebis Sida regulaciebis 
25-e punqtis Tanaxmad.

...

rogorc ki [yoveldRiuri] gaseirnebebisTvis gankuTvnili teritoria 
Sida regulaciebis moTxovnebis Sesabamisi gaxdeba, ... 2004 wlis 9 noem-
bris cvlilebebiT, uvadod TavisuflebaaRkveTil pirebs iq darCena xel-
borkilebis gareSe SeeZlebaT.

sasjelTa aRsrulebis Sesaxeb kodeqsis 151-e muxlisa da penitencialur 
dawesebulebaTa Sida regulaciebis 23-e seqciis Tanaxmad, uvadod Tavi-
suflebaaRkveTil pirebs  erTsaaTiani yoveldRiuri gaseirnebis ufleba 
aqvT.

tuberkuloziT daavadebul patimrebs ... dReSi orsaaTiani gaseirnebis 
ufleba aqvT.

[batoni kaverzini] tuberkuloziT ar aris daavadebuli, igi dakavebulia 
Cveulebrivi regulaciebis Tanaxmad da saseirnod gahyavT yoveldRiu-
rad, erTi saaTiT.

batoni kaverzinis yvela werili igzavneba sasjelTa aRsrulebis Sesaxeb 
kodeqsis 113-e muxlis Tanaxmad; korespondenciis gagzavnaSi mas xeli ara-
sodes SeSlia“.

30. 2005 wlis 2 martiT daTariRebuli weriliT, dnepropetrovskis 
koloniis mmarTvelma ganmcxadeblis dedas acnoba, rom 2005 wels erT-
erTma ZaRlma, romelic axlda cixis zedamxedvelebs, ganmcxadebels  
misi gaufrTxileblobis gamo ukbina. aseve aRiniSna, rom yoveldRiuri 
gaseirnebisas xelborkilebi ar gamoiyeneboda. 

31. zemoxsenebul orive werilSi iTqva, rom penitencialuri orga-
noebis qmedebaTa gasaCivreba SesaZlebeli iyo prokurorTan. 

32. 2008 wlis 3 dekembers ganmcxadebeli gadaiyvanes viniciis kolo-
niaSi, sadac amJamadac ixdis sasjels. ganmcxadebels evropis sasamarT-
losTvis ar miuwodebia informacia am koloniaSi misTvis gaweuli same-
dicino daxmarebis Sesaxeb.

B.  damatebiTi saCivrebi policielTa mier ganmcxadeblis wamebasTan 
dakavSirebiT

33. 2001 wlis maisSi ganmcxadeblis dedas acnobes, rom ganmcxadeblis 
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saCivars mis wamebasTan dakavSirebiT, uari eTqva dausabuTeblobis gamo, 
Tumca mas gadawyvetilebis detalebi ar gadascemia. 2003 wlis noemberSi 
man moiTxova winamdebare gadawyvetilebis asli, romelic 2004 wlis Te-
bervalSi gaegzavna.

34. Semdgom amisa ganmcxadeblis dedam parlamentis wevrs mimarTa sa-
CivriT, romelSic acxadebda, rom policielebma ganmcxadebeli awames 
da Sesabamisma organoebma es sakiTxi ar gamoiZies. parlamentis wevris 
moTxovniT, manamde Catarebuli mokvlevis masalebi 2005 wels Seiswavla 
zemdgomma prokurorma, romelmac daadastura 2001 wlis 26 ianvris ga-
dawyvetilebis siswore. saxeldobr, zemdgomma prokurorma Seiswavla 
2001 wlis mokvlevis masalebi.

35.  2005 wlis martSi ganmcxadebelma sasjelTa aRsrulebis saxelmwi-
fo departamentisa da Sinagan saqmeTa saministros winaaRmdeg  kievis Sev-
Cenkivskis saolqo sasamarTloSi Seitana saCivari kompensaciis moTxovnis 
Sesaxeb. saCivarSi ganmcxadebeli aRniSnavda, rom  misi SesaZleblobebis 
SezRudva policielTa ukanono qmedebebma gamoiwvia, penitencialur-
ma organoebma ki ver SeZles misTvis saTanado samedicino daxmarebis 
uzrunvelyofa. ori safexuris sasamarTloebma, Sesabamisi saproceso 
moTxovnebis SeusruleblobasTan dakavSirebiT, ganmcxadeblis saCivris 
ganxilvaze uari ganacxades. ganmcxadebelma es uari sakasacio sasamarT-
loSi gaasaCivra, risi Sedegic ucnobia.

C.  ganmcxadeblis winaaRmdeg sisxlis samarTlis gamoZieba da misi sa-
samarTlo procesi

36. ganmcxadeblis saqmeze sisxlis samarTlis gamoZieba 2001 wlis noe-
mberSi dasrulda. amis Semdgom sisxlis samarTlis saqme gadaeca xmel-
nickis saapelacio sasamarTlos.

37. gamoZiebisa da sasamarTloSi saqmis ganxilvis etapebze ganmcxade-
bels exmareboda saxazino wesiT daniSnuli advokati. igi monawileobda 
pirveli instanciis sasamarTloSi saqmiswarmoebis sawyis etapebze da mog-
vianebiT, ucnobi mizezebis gamo, Caanacvla sxva advokatma. axali advokati 
ganmcxadeblis uflebebs icavda samarTalwarmoebis dasrulebamde.

38. sasamarTlo ganxilvisas ganmcxadebelma sadavo gaxada mis winaaRmdeg 
wamoyenebuli braldebebi da ganacxada, rom ramdenime danaSaulTan dakavSi-
rebiT, romelTa CadenaSic brali edeboda, misi aRiarebiTi Cveneba mopove-
buli iyo policielTa mier fizikuri da fsiqologiuri zewolis Sedegad.

39. 2002 wlis 13 noembers sasamarTlom ganmcxadebeli damnaSaved cno 
damamZimebel garemoebaSi mkvlelobis 13 epizodSi, sxeulis umZimes da-
zianebaTa miyenebaSi, cecxlsasroli iaraRis ukanono flobaSi, bandito-
basa da yaCaRobaSi. kerZod, ganmcxadebels daumtkicda Svidi adamianis 
mkvleloba, sami policielis CaTvliT, romlebmac scades, misTvis xeli 
SeeSalaT danaSaulTa CadenaSi. igi sazogadoebisaTvis gansakuTrebiT sa-
SiS pirad aRiares da miesaja uvado Tavisuflebis aRkveTa. amasTanave, 
moxda misi qonebis sruli konfiskacia. 

40. gadawyvetilebis miRebisas sasamarTlo ZiriTadad daeyrdno oc-
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daaTamde mowmisa da danaSaulis msxverplTa Cvenebebs, sasamarTlo pro-
cesze ganmcxadeblis Cvenebasa da sasamarTlo, samedicino, balistikuri 
da sxva eqspertizis ramdenime daskvnas. sasamarTlos daskvna mkvlelobis 
erT-erT epizodTan dakavSirebiT nawilobriv efuZneboda ganmcxadeblis 
aRiarebiT Cvenebebs sapolicio patimrobisas.

41. imave gadawyvetilebaSi sasamarTlom, daeyrdno ra prokuroris 
2001 wlis 26 ianvris gadawyvetilebas, ganmcxadebels uari uTxra saCi-
varze policielTa mier wamebis Sesaxeb da daadgina: ar arsebobda mtki-
cebuleba, romliTac dadasturdeboda, rom aRiarebiTi Cveneba mopove-
buli iyo zewolis Sedegad.

42. 2002 wlis 17 dekembers ganmcxadebelma gadawyvetileba sakasacio 
sasamarTloSi gaasaCivra. igi pirveli instanciis sasamarTlos mier dad-
genil faqtebsa da samarTlebriv daskvnebs sadavos xdida. damatebiT igi 
aRniSnavda, rom sasjelis gansazRvrisas sasamarTlom ar gaiTvaliswina 
misi janmrTelobis sisuste. ganmcxadebeli kvlav imeorebda braldebebs 
policielTa mier wamebis Sesaxeb.

43. 2003 wlis 13 maiss uzenaesma sasamarTlom nawilobriv Secvala 2002 
wlis 13 noembris gadawyvetileba, Tumca, daadastura pirveli instanciis 
sasamarTlos daskvnebi ganmcxadeblis braleulobasTan dakavSirebiT 
da misi sasjeli ZalaSi datova. uzenaesma sasamarTlom aseve uari Tqva 
ganmcxadeblis braldebebze wamebis Sesaxeb - imave safuZvliT, romelic 
moixmo pirveli instanciis sasamarTlom. 

II. Sesabamisi erovnuli kanonmdebloba

A. 1996 wlis ukrainis konstitucia

44. konstituciis Sesabamisi debulebebi ase ikiTxeba:

muxli 28

„yvelas aqvs ufleba, pativi scen mis Rirsebas.

aravin SeiZleba daeqvemdebaros wamebas, araadamianur an damamcirebel 
mopyrobas an dasjas, romelic Selaxavs mis Rirsebas...“ 

muxli 121

„ukrainis prokuratura erTiani sistemaa, romelic uflebamosilia:

(1) saxelmwifo bralmdeblad wardges sasamarTloSi;

(2) sasamarTloSi warmoadgendes moqalaqis an saxelmwifos interesebs ka-
noniT gansazRvrul saqmeebze;

(3) zedamxedveloba gauwios im organoebis qmedebaTa Sesabamisobas kanon-
Tan, romlebic uzrunvelyofen aRmoCenasa da Cxrekas, mokvlevasa da wi-
naswar gamoZiebas;

(4) zedamxedveloba gauwios kanonis dacvas sisxlis samarTlis saqmeebze 
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sasamarTlo gadawyvetilebaTa aRsrulebisas, agreTve, moqalaqeTa piradi 
Tavisuflebis SezRudvis mizniT, iZulebis sxva RonisZiebebis gamoyene-
bisas.“

B. 1960 wlis sisxlis samarTlis saproceso kodeqsi

45. im droisaTvis ZalaSi arsebuli sisxlis samarTlis saproceso ko-
deqsis Sesabamisi debulebebi ase ikiTxeba:

muxli 4

sisxlis samarTlis saqmis aRZvrisa da danaSaulis gamoZiebis valdebuleba

„sasamarTlo, prokurori, gamomZiebeli an mokvlevis organo valdebulia, 
misi uflebamosilebis farglebSi, yvela saqmeze aRZras sisxlis samarT-
lis saqme danaSaulis niSnebis aRmoCenisas, miiRos kanoniT gaTvaliswi-
nebuli yvela saWiro RonisZieba danaSaulTan dakavSirebul garemoebaTa 
dasadgenad, gamoavlinos damnaSaveni da dasajos isini.“

muxli 94

sisxlis samarTlis saqmis aRZvris safuZvlebi

„sisxlis samarTlis saqme unda aRiZras Semdegi safuZvlebiT:

(1) sawarmoebis, dawesebulebebis, organizaciebis, moxeleebis, sajaro or-
ganoTa warmomadgenlebis, sazogadoebisa da individebis momarTvebis an 
komunikaciis safuZvelze;

(2) xelisuflebis organoTa warmomadgenlebis, sazogadoebis an calkeul 
moqalaqeTa komunikaciis safuZvelze, romlebmac danaSaulis Cadenis ad-
gilas an danaSaulis Cadenisas Seipyres eWvmitanili;

(3) eWvmitanilis gamocxadebisas bralis aRiarebiT;

(4) mediasaSualebebiT gamoqveynebuli informaciis safuZvelze;

(5) mokvlevis organos, gamomZieblis, prokuroris an sasamarTlos mier 
danaSaulis niSnebis pirdapir gamovlenis safuZvelze.

[sisxlis samarTlis] saqmis aRZvra dasaSvebia mxolod maSin, roca arseb-
obs sakmarisi informacia, rom Cadenilia danaSauli.“

muxli 95

danaSaulis Sesaxeb mimarTva an komunikacia

„danaSaulis Sesaxeb mimarTva an komunikacia ... SesaZlebelia moxdes weri-
lobiT an zepirad...“

muxli 97

danaSaulis Sesaxeb momarTvebis an komunikaciebis miRebis valdebuleba 
da maTi Seswavlis procedura

„prokurori, gamomZiebeli, mokvlevis organo an mosamarTle valdebulia, 
miiRos momarTvebi an komunikaciebi [Cadenili] an im danaSaulebis Sesaxeb, 
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romlebic mzaddeba, maTi iurisdiqciis miRma arsebuli saqmeebis CaTvliT. 

danaSaulis Sesaxeb momarTvis an komunikaciis miRebisas prokurorma, ga-
momZiebelma, mokvlevis organom an mosamarTlem sami dRis vadaSi unda 
miiRos am gadawyvetilebebidan erT-erTi:

(1) aRZras sisxlis samarTlis saqme;

(2) uari Tqvas sisxlis samarTlis saqmis aRZvraze;

(3) momarTva an komunikacia gansaxilvelad gadasces sxva organos, iuris-
diqciis mixedviT.

amavdroulad, yvela SesaZlo RonisZieba unda gatardes SemdgomSi dana-
Saulis Cadenis prevenciisTvis an Sesawyvetad...

sisxlis samarTlis saqmis aRZvramde, prokurorma, gamomZiebelma an 
mokvlevis organom unda Caataros mokvleva, Tu es aucilebelia danaSau-
lis Sesaxeb momarTvasa an komunikaciaSi arsebuli informaciis gadasa-
mowmeblad. [amgvari mokvleva] 10 dRis vadaSi unda dasruldes, calkeu-
li moqalaqeebis an moxeleebisgan axsna-ganmartebaTa miRebiT an saWiro 
dokumentaciebis mopovebiT.

danaSaulis Sesaxeb momarTvasa an komunikaciaSi arsebuli informacia Se-
saZloa gadamowmdes sisxlis samarTlis saqmis aRZvramde, gamovleniTa da 
CxrekiT...“

muxli 99-1

sisxlis samarTlis saqmis aRZvraze uaris Sesaxeb gadawyvetilebis gasa-
Civreba

„gamomZieblis an mokvlevis organos gadawyvetileba sisxlis samarTlis saq-
mis aRZvraze uaris Tqmis Sesaxeb SeiZleba gasaCivrdes Sesabamis prokuror-
Tan. Tu es gadawyvetileba miRebulia prokuroris mier, igi gasaCivrdeba 
zemdgom prokurorTan. gasaCivreba dasaSvebia dainteresebuli piris an misi 
warmomadgenlisaTvis, gadawyvetilebis aslis miRebidan Svidi dRis vadaSi.

Tu prokurori uars acxadebs gadawyvetilebis gauqmebaze ... dainterese-
bul pirs an mis warmomadgenels SeuZlia am gadawyvetilebis gasaCivreba 
sasamarTloSi, winamdebare kodeqsis 236-1 muxliT gaTvaliswinebuli pro-
ceduris Tanaxmad. ...“

muxli 236-1

sisxlis samarTlis saqmis aRZvraze uaris Sesaxeb gadawyvetilebis sa-
samarTloSi gasaCivreba

„mokvlevis organos, gamomZieblis an prokuroris gadawyvetileba ... 
sisxlis samarTlis saqmis aRZvraze uaris Tqmis Sesaxeb SeiZleba [Sesabamis] 
sasamarTloSi gaasaCivros dainteresebulma pirma an misma warmomadgenel-
ma, prokuroris mier gadawyvetilebis Setyobinebidan Svidi dRis vadaSi ...“.

muxli 236-2

sisxlis samarTlis saqmis aRZvraze uaris Sesaxeb gadawyvetilebaze saCi-
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vris ganxilva sasamarTlos mier 

„sisxlis samarTlis saqmis aRZvraze uaris Tqmis Sesaxeb mokvlevis orga-
nos, gamomZieblis an prokuroris gadawyvetilebaze saCivars [Sesabamisi] 
sasamarTlo ganixilavs erTi mosamarTlis kolegiaSi, saCivris miRebidan 
aTi dRis vadaSi.

mosamarTlem unda moipovos yvela masala, romelTa safuZvelzec  miRe-
bulia gadawyvetileba, Seiswavlos isini da Seatyobinos prokurorsa da 
apelants, Tu rodisTvisaa CaniSnuli sasamarTlo ganxilva. saWiroebis 
SemTxvevaSi, mosamarTlem apelanti calke unda dakiTxos.

saCivris Seswavlis Semdeg mosamarTle .... iRebs erT-erT Semdgom ga-
dawyvetilebas, imis mixedviT, daculia Tu ara am kodeqsis 99-e muxlis 
moTxovnebi:

(1) auqmebs gadawyvetilebas sisxlis samarTlis saqmis aRZvraze uaris 
Sesaxeb da masalebs agzavnis damatebiTi mokvlevisTvis an iwyebs sisxlis 
samarTalwarmoebas;

(2) ar akmayofilebs moTxovnas.

mosamarTlis dadgenileba SesaZloa gasaCivrdes ....“

C. 2003 wlis kodeqsi sasjelTa aRsrulebis Sesaxeb

46. kodeqsis me-18 muxli gulisxmobs, rom uvadod TavisuflebaaRkve-
Tili mamakacebi sasjels ixdian umaRlesi usafrTxoebis mqone gamaswo-
rebel koloniebSi. TiTo sakanSi aTavseben or patimars. 140-e muxlis 
Tanaxmad, maT dReSi erTsaaTiani gaseirnebis ufleba aqvT.

47. 106-e muxli krZalavs SezRudvis specialuri saSualebebis, maT 
Soris, xelborkilebis gamoyenebas patimarTa mimarT, romelTac (sxva ga-
moxatulebasTan erTad) „SezRuduli SesaZleblobebis garegnuli niSnebi 
aqvT“, im pirobiT, rom isini ar mimarTaven jgufur Zaladobas an Tav-
dasxmis safrTxes ar Seuqmnian sxvaTa sicocxlesa da janmrTelobas da 
ar gauweven SeiaraRebul winaaRmdegobas.

48. 116-e muxlis me-5 punqtis Tanaxmad, patimrebs ufleba aqvT, maTi an 
naTesavebis saxsrebiT miiRon samedicino daxmareba, samoqalaqo samedi-
cino dawesebulebebSi mkurnalobis CaTvliT. amgvar saqmeebSi samedicino 
daxmareba uzrunvelyofilia im koloniis samedicino ganyofilebebSi, sa-
dac patimari sasjels ixdis, koloniis samedicino personalis zedamxe-
dvelobiT.

D. 1991 wlis aqti prokuraturis samsaxuris Sesaxeb 

49. prokuraturis samsaxuris Sesaxeb aqtis me-6 seqciis Tanaxmad, 
prokuraturis samsaxuri integrirebuli centralizebuli sistemaa, ro-
melsac xelmZRvanelobs ukrainis generaluri prokurori da efuZneba 
subordinaciis ierarqiul principebs.
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E. 1992 wlis aqti aRmoCenisa da Cxrekis Sesaxeb 

50. aRmoCenisa da Cxrekis Sesaxeb aqti samarTlebriv safuZvels uzrun-
velyofs sxvadasxva RonisZiebisTvis, romelTa gamoyenebac SesaZlebelia 
policiis, saidumlo samsaxurebisa da sxva ramdenime samarTaldamcve-
li organosaTvis, raTa Segrovdes da damaxsovrdes informacia ukanono 
qmedebaTa Sesaxeb. am RonisZiebebSi moiazreba calkeul individTa daki-
Txva - maTi Tanxmobis SemTxvevaSi - danaSaulTa Sesaxeb monacemebis sai-
dumlod Segroveba, daSifruli agentebis gamoyeneba, kerZo TvalTvali 
da sxva. samarTaldamcvel organoebs, romelTac aRmoCenisa da Cxrekis 
uflebamosileba aqvT, moeTxovebaT, misdion prokuroris instruqciebs.

F.  2003 wlis 25 dekembers sasjelTa aRsrulebis saxelmwifo departa-
mentis mier damtkicebuli (brZaneba #275) penitencialur daweseb-
ulebaTa Sida regulaciebi

51. uvadod TavisuflebaaRkveTili pirebis patimrobasTan dakavSire-
buli wesebi maT specialur SezRudvebs uwesebs patimrobis pirobebis, 
aqtivobebisa da adamianebTan kontaqtis Sesaxeb. SezRudvebi moicavs Se-
mdegs: mudmivi gancalkeveba cixis sxva binadarTagan, vizitebis SezRu-
duli raodenoba, sxva patimrebTan komunikaciis akrZalva, saknidan sami 
zedamxedvelisa da dacvis ZaRlis eskortirebiT, zurgsukan xelborkil-
dadebuli gamoyvana (23-25 regulaciebi). 2004 wlis 9 noembers me-8 regu-
laciaSi Sevida cvlileba da daemata moTxovna, rom uvadod Tavisufle-
baaRkveTil patimarTa blokis saseirno teritoriaze karebi aRiWurvos 
specialuri fanjrebiT, romlebiTac SesaZlebeli iqneba xelborkilebis 
dadeba da moxsna patimrebisaTvis.

52. 94-e regulaciis mixedviT, uvadod TavisuflebaaRkveTili pati-
mrebi samedicino daxmarebas, rogorc wesi, iReben TavianT saknebSi, sul 
cota, sami zedamxedvelis TandaswrebiT. gadaudebeli samedicino saWi-
roebisas aseTi patimrebi unda gadaiyvanon sasjelTa aRsrulebis saxel-
mwifo departamentis samedicino dawesebulebasa an Cveulebriv samedi-
cino centrSi.

53. regulaciebze danarTi #9 adgens, rom penitencialur dawesebu-
lebebSi dakavebul pirebs ufleba ar aqvT, iqonion medikamentebi an sa-
medicino xelsawyoebi.

G.  2004 wlis 22 oqtombers sasjelTa aRsrulebis saxelmwifo departa-
mentis mier damtkicebuli (brZaneba #205) instruqcia penitencial-
ur dawesebulebebSi moTavsebul patimarTa zedamxedvelobis Sesaxeb

54. instruqcia klasificirebuli (arasajaro) dokumentia. mTavrobis 
mier mowodebuli amonaridi (punqti 30.9) gulisxmobs:

„roca uvadod TavisuflebaaRkveTili patimrebi saknidan gamohyavT, um-
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crosi zedamxedveli aRebs koridoris mxridan pirvel kars da ubrZanebs 
patimrebs, mividnen karTan da ukan mibrundnen ise, rom uyurebdnen mopir-
dapire kedels, xelebi ki zurgsukan daiwyon. amis Semdeg zedamxedveli 
patimrebs xelborkilebs adebs. daadebs ra yvela patimars  xelborkils 
da darwmundeba ra, rom yvela maTganma daixia ukan, mopirdapire kedli-
saken, zedamxedveli aRebs Sida kars. mas Semdeg, rac patimrebs saknebi-
dan gamoiyvanen, maT nawilobriv Cxreken, saWiroebisas ki - aRmoCenisa da 
kontrolis teqnikur saSualebaTa gamoyenebiT. zemoxsenebuli patimrebi 
saknidan unda gamoiyvanon saTiTaod da maTi eskortireba xdeba ori ofi-
crisa da erTi umcrosi zedamxedvelis mier, romelsac Tan axlavs ZaRli.

uvadod TavisuflebaaRkveTili patimris eskortirebisas umcrosi zeda-
mxedveli win midis da marSruts akvirdeba. patimari mas unda gahyves 2-3 
metris daSorebiT. danarCeni zedamxedvelebi patimars ukan erTi metris 
daSorebiT mihyvebian. uvadod TavisuflebaaRkveTili patimari gadaad-
gildeba cixis mmarTvelis an misi moadgilis morige asistentis piradi 
kontroliT, romelic yvela SemTxvevaSi axlavs eskorts.“

III. Sesabamisi erovnuli praqtika

A. adamianis uflebaTa saparlamento komisris (ombudsmenis) angariSi 
ukrainaSi adamianis uflebaTa mdgomareobis Sesaxeb

55. ombudsmenma 2000-2001 wlebis angariSSi winaswari gamoZiebis etap-
ze arasaTanado mopyrobis problemas sistemuri uwoda. kerZod, man aR-
niSna, rom:

„policiis mier dakavebul adamianebs scemen, amcireben da awameben daka-
vebidan pirveli saaTebis ganmavlobaSi, maTgan aRiarebiTi Cvenebebis an 
sxvebis winaaRmdeg mimarTul gancxadebaTa mopovebis mizniT. policiis 
ganyofilebebSi sisxlis samarTalwarmoebis winaswari dakavebis etapebze 
moqalaqeTa wameba da sastiki da Rirsebis Semlaxveli mopyroba farTod 
gavrcelebuli da sistemuria. es qmnis adamianis uflebaTa sastiki darR-
vevebisa da uflebamosilebis gadametebis mtkicebulebas.“

56. ombudsmenis TqmiT, wamebis gamoyenebas xels uwyobs is faqti, rom 
policielebs daevalaT, gazardon gaxsnil danaSaulTa procentuli rao-
denoba da, amave dros, gamomZieblebma unda gazardon sasamarTlosT-
vis gadacemuli saqmeebis ricxvic. ombudsmenis angariSis mixedviT, „ga-
momZiebelTa kvalifikaciis nakleboba iseT situaciaSi, roca sasamarT-
loebi eWvmitanilTa aRiarebiT Cvenebebs xSirad sakmaris mtkicebulebad 
miiCneven maTi bralis dasadastureblad, samarTaldamcvel organoebs 
motivacias aZlevs, swrafad moipovon [es aRiarebiTi Cvenebebi]....“.

57. ombudsmeni aseve xazs usvams policielTa mier wamebis braldebeb-
ze prokurorebis saTanado qmedebaTa naklebobas, prokurorTa mokvleva 
xSirad zedapiruli da droSi Zalian gawelilia. igi damatebiT aRniSnavs, 
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rom rodesac amgvari saqmeebi sasamarTlomde aRwevs, es ukanaskneli Tavs 
ikavebs, wamebasa da sxva saxis arasaTanado mopyrobaSi braldebul po-
licielebs adekvaturi sanqciebi Seufardos. ombudsmeni aRniSnavs, rom 
2000 wels amgvar danaSaulebSi braldebuli 55 policielidan mxolod 
22-s Seefarda Tavisuflebis aRkveTa. 

58. Semdgom wliur angariSebSi - adamianis uflebaTa mdgomareobas-
Tan dakavSirebiT ukrainaSi - ombudsmeni igives askvnis policielTa mier 
arasaTanado mopyrobis problemasTan dakavSirebiT. magaliTad, 2010 
wlis angariSSi man aRniSna (amonaridi angariSis 2.3 punqtidan):

„...samarTaldamcveli organoebi pirebs scemen maTgan aRiarebiTi Cvenebe-
bis miRebis, gaxsnil danaSaulTa procentuli maCveneblis gazrdis, qrTa-
mis gamoZalvis an am pirTa qonebis miTvisebis mizniT. 

aseTi incidentebis umravlesoba xdeba samarTaldamcvel organoTa gan-
yofilebebSi. samwuxarod, wameba aRiniSna ukrainis yvela regionSi, rac 
dasturdeba ombudsmenis muSaobis SedegebiT, prokurorebis, adamianis 
uflebaTa damcvelebis, Sinagan saqmeTa saministros mier mowodebuli 
informaciebiTa da sasamarTloebis ganaCenebiT. aseTi incidentebi xde-
ba sxvadasxva adgilas, sxvadasxva pirTan mimarTebiT da sxvadasxva gare-
moebaSi.  Tumca, savaraudod, saerTo maxasiaTebelia is, rom .... ukrainaSi 
individebi saxelmwifo warmomadgenelTa sisxlis samarTlebrivi qmedebe-
biT Tavisuflad da daculad ver grZnoben Tavs.

...

samwuxarod, samarTaldamcvel organoTa mxridan arasaTanado mopyrobam 
Zalian sastiki saxe miiRo, rasac Sedegad mohyva dakavebulTa sikvdilia-
nobis zrda. 2008 wels policielebma wamebiT mokles 4 adamiani, 2009 wels 
- sami, 2010 wels ki - rva!“

59. 2011 wlis angariSSi ombudsmenma arasaTanado mopyrobis problema 
misi samuSaos yvelaze prioritetul sakiTxad daasaxela. man xazi gaus-
va, rom mis ofisSi yovelwliurad policielTa winaaRmdeg Setanili da-
axloebiT 5000 saCivridan mesamedi am problemas exeboda. ombudsmenma 
aRniSna, rom sapolicio patimrobisas wamebis aRmofxvris mizniT, au-
cilebelia „am organoSi korufciis likvidacia, policielTa muSaobis 
Sefasebis sistemis Secvla, romelic [amJamad] efuZneba gaxsnil saqmeTa 
raodenobriv maCvenebels, dakavebebisa da administraciuli patimrobis 
borotad gamoyenebis [praqtikis] dasruleba, dakavebulTaTvis advoka-
tis daxmarebiT sargeblobis uzrunvelyofa, fizikuri Zaladobis in-
cidentTa statistikisa da oqmebis warmoeba, wamebis Sesaxeb saCivarTa 
gamoZiebis saTanado meqanizmis Seqmna da wamebis prevenciis erovnuli 
meqanizmis [Camoyalibeba]“ (angariSis 3.4 seqcia).

B.  ukraineli monitorebis asociaciis 2011 wlis angariSi samarTal-
damcvel organoebSi adamianis uflebaTa mdgomareobis Sesaxeb

60. angariSi efuZneba 2011 wels ukrainis policiis mier adamianis ufle-
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baTa dacvasTan dakavSirebuli informaciis detalur analizs, romelSic 
moyvanilia oficialuri statistika, normatiuli aqtebi, arasamTavrobo 
organizaciebis daskvnebi, individualuri saCivrebi da masmediis gamoce-
mebi. angariSis Tanaxmad, mxolod 2011 wels policiis arasaTanado mo-
pyrobas daeqvemdebara 980,200 adamiani, romelTagan 35 daiRupa. am wels 
policiis arasaTanado mopyrobis faqtze 1,300-mde oficialuri saCivari 
Sevida Sesabamis organoebSi da amaTgan mxolod 5% cnes dasabuTebu-
lad. prokurorebma policielTa winaaRmdeg wamebis braldebiT gaxsnes 
5 sisxlis samarTlis saqme da policielTa mier sxeulis dazianebisa da 
mkvlelobis braldebiT - 15.

angariSSi aseve moyvanilia amonaridi Sinagan saqmeTa saministros ga-
mouqveynebeli werilidan, romelic daTariRebulia 2011 wlis 24 ianvriT: 

„...policielTa winaaRmdeg saCivrebis didi raodenoba amtkicebs, rom 
samarTaldamcvel organoTa mizani, meTodebi da praqtika ar Secvlila. 
represiebi, moqalaqeTa uflebebis, Tavisuflebebisa da interesebis upa-
tivcemuloba ZiriTadad gamoixateboda wamebiT, araadamianuri da Rir-
sebis Semlaxveli mopyrobiT, eWvmitanilebze fizikuri da fsiqologiu-
ri zewoliT. amasTanave, policielTa umravlesobis dabali profesiona-
lizmisa da kanoniT gansazRvruli Sesabamisi unar-Cvevebis [dakavebisa da 
Cxrekis teqnikis gamoyeneba] naklebobis gamo isini mimarTavdnen [sapoli-
cio] mokvlevis akrZalul meTodebs...“

C.  mTavrobis mier sasamarTlosTvis miwodebuli erovnuli 
gadawyvetilebebi

61. mTavrobam evropis sasamarTlos miawoda ori kerZo piris, V.P.-sa da 
I.P-s saCivrebze - policiis arasaTanado mopyrobis Sesaxeb - gamotanil 
gadawyvetilebaTa aslebi. es pirebi policiam daakava 2009 wlis 2 aprils 
da im dResve gaaTavisufla. policiam, savaraudod, scada mosarCele-
Ta daSineba - konkretul sisxlis samarTlebriv qmedebebze aRiarebiTi 
Cvenebebis mopovebis mizniT. rogorc daadgina sapolicio patimrobidan 
maTi gaTavisuflebisTanave Catarebulma samedicino gamokvlevam, mosar-
Celeebi daSavdnen an im dRes, an ramdenime dRiT adre.

62. aslebSi CarTuli iyo prokurorebis ori  gadawyvetileba saCivre-
bze uaris Tqmis Sesaxeb, romlebic Semdeg gaauqmes zemdgomma prokuro-
rebma da sasamarTlom. sasamarTlom daadgina, rom prokurorTa mokvleva 
ar iyo sruli da obieqturi, maT kidev unda daekiTxaT ramdenime adamiani 
- erT-erTi mosarCelis CaTvliT - da unda SeeswavlaT konkretuli sa-
medicino dokumentebi. prokurorTa mesame gadawyvetilebaSi moxmobili 
iyo sasamarTlos mier miTiTebuli samedicino dokumentebi da sasamarT-
lo gadawyvetilebaSi naxseneb pirTagan erT-erTis Cvenebebi. daskvnaSi 
aRiniSna, rom braldebebi iyo usafuZvlo da mosarCeleebma dazianebebi 
dakavebamde miiRes. ucnobia, gasaCivrda Tu ara es ukanaskneli daskvna 
sasamarTloSi. 
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IV. evropis sabWos Sesabamisi masalebi

A.  wamebisa da araadamianuri an Rirsebis Semlaxveli mopyrobis an das-
jis aRkveTis evropuli komitetis (CPT) angariSebi 

63. 2004 wlis 1 dekembers CPT-m gamoaqveyna angariSi 2002 wlis 22 
noembridan 6 dekembramde ukrainaSi vizitis Sesaxeb. 2004 wlis angariSis 
Sesabamis nawilebSi vkiTxulobT:

„...

2. wameba da sxva saxis arasaTanado mopyroba

17. CPT-sTvis - ukrainaSi pirveli vizitidan oTxi wlis Semdeg - [po-
liciis] operatiuli samsaxurebis TanamSromelTa mier TavisuflebaaRkve-
Til pirTa mopyroba kvlav rCeba Zlieri SeSfoTebis mizezad. CPT-s kvlav 
mimarTes masStaburi braldebebiT - dakavebisas, da kerZod ki dakiTxvi-
sas, fizikuri Zalis gamoyenebiT arasaTanado mopyrobis Sesaxeb.  

...

18.  saWiro ar aris, aRiweros fizikuri Zalis gamoyenebiT arasaTanado 
mopyrobis savaraudo formebi, radgan isini emTxveva 2000 wlis vizitis 
angariSSi, kerZod, me-18 punqtSi aRweril formebs. bevr saqmeSi, warsu-
lis msgavsad, savaraudo arasaTanado mopyroba sisastikiT SeiZleboda 
CaTvliliyo wamebad.

...

20. mis xelT arsebuli informaciidan gamomdinare, CPT-s SeuZlia mxo-
lod imave daskvnis gakeTeba, rac 1998 da 2000 wlebSi, kerZod, [policiel-
Ta mier] TavisuflebaaRkveTili pirebisaTvis arsebobs mniSvnelovani ris-
ki - daeqvemdebaron fizikuri Zalis gamoyenebiT arasaTanado mopyrobas 
dakavebisas da/an sapatimroSi [policiaSi] (kerZod, dakiTxvisas), da dro-
dadro, SesaZloa, sastik arasaTanado mopyrobas/wamebas.

2002 wlis vizitma aCvena, rom CPT-s wina angariSiseul rekomendaciaTa 
implementacia - romelic miznad isaxavda, Seeqmna arasaTanado mopyrobis 
prevenciis strategia - nela mimdinareobda ...

22. aqsiomaa, rom TavisuflebaaRkveTil pirTa mimarT arasaTanado mo-
pyrobis prevenciis yvelaze efeqtiani saSualebaa Sesabamisi organoebis 
mier maT winaSe arsebuli yvela aseTi saCivris gulmodgined Seswavla da, 
saWiroebisas, Sesabamisi sanqciis dakisreba. amas eqneba Zalian Zlieri Se-
makavebeli efeqti. da piriqiT, Tu Sesabamisi organoebi maTdami mimarTul 
saCivrebze efeqtianad ar imoqmedeben, isini, vinc arasaTanadod moepyrnen 
TavisuflebaaRkveTil pirebs, maleve irwmuneben, rom maTi qmedebebi yo-
velTvis dausjeli darCeba. 

23. amasTan dakavSirebiT, samwuxarod, kvlav unda aRiniSnos: CPT-s dele-
gaciam moismina braldebebi, rom prokurorebi da mosamarTleebi yura-
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dRebas ar aqceven saCivrebs arasaTanado mopyrobis Sesaxeb, maSinac ki, 
roca Sesabamis pirs TvalsaCino dazianebebi aReniSneba.

ukrainis generaluri prokuraturis mier mowodebuli cifrebi amis naTe-
li dadasturebaa.  irkveva, rom 2002 wlis pirveli 10 Tvis ganmavlobaSi 
ukrainis prokurorebs arc erTi sisxlis samarTlis saqme ar aRuZravT 
samarTaldamcvelTa winaaRmdeg, sisxlis samarTlis kodeqsis 126-e (Tav-
dasxma da cema) da 127-e (wameba) muxlebis safuZvliT.“

64. policielTa mxridan arasaTanado mopyrobasa da efeqtiani gamo-
Ziebis ararsebobasTan dakavSirebiT, CPT-m igive daskvnebi gaakeTa ukra-
inaSi 2005 wlis 9-21 oqtombrisa (2005 wlis angariSis 15-38 punqtebi) da 
2009 wlis 9-21 seqtembris (2009 wlis angariSis 12-25 punqtebi) vizitTa 
angariSebSi. 2011 wlis 29 noembridan 6 dekembramde ukrainaSi vizitis 
Sesaxeb 2012 wlis 12 marts gamoqveynebul winaswar mimoxilvebSi CPT-m 
aRniSna: „policiis mxridan arasaTanado mopyrobis fenomeni kvlav far-
Tod iyo gavrcelebuli da adamianebisTvis, vidre isini policiis xelSi 
iyvnen, didi riski arsebobda, rom daqvemdebarebodnen arasaTanado mo-
pyrobas (kerZod, roca isini swrafad ar aRiarebdnen im sisxlis samarT-
lis danaSaulebs, romelTa CadenaSic iyvnen eWvmitanilni)“.

65. 2005 wlis vizitisas CPT-s delegaciam aseve moinaxula temni-
vkas #100 mamakacTa kolonia, uvadod TavisuflebaaRkveTil patimarTa 
blokis CaTvliT; aseve moinaxula uvadod TavisuflebaaRkveTil qalTa 
xarkovis #54 koloniis droebiTi bloki. CPT-m Semdegi daskvnebi gaake-
Ta uvadod TavisuflebaaRkveTil pirTa patimrobis pirobebis zogierT 
aspeqtTan dakavSirebiT (2005 wlis angariSis 113-e punqti):

„... maSin, roca saknidan patimris gamoyvanisas xelborkilTa sistematu-
rad dadebis dauSvebeli praqtika gauqmda qal patimrebTan  mimarTebiT, 
ukrainis Sesabamis organoebs am praqtikis gamoyeneba kvlavac ar Seuwyve-
tiaT mamakac patimrebTan.

ufro zogadad, # 100 koloniaSi am kategoriis patimrebTan damokide-
buleba zedmetad iyo orientirebuli usafrTxoebaze, TanamSromlebi 
mudmivad usvamdnen xazs am patimrebisgan „mosalodnel saSiSroebas“. amas 
garda, delegaciam cixis TanamSromelTa oTaxSi denze SeerTebuli galia 
SeniSna, romelSic patimrebs - maTi versiiT - sistematurad ketavdnen 
TanamSromlebi dakiTxvisas...“

66. CPT-m ukrainis xelisuflebas mouwoda, „dauyovnebliv gaauqmos  
mamakaci patimrebisaTvis xelborkilTa sistematurad dadebis praqtika  
maTi saknidan gamoyvanisas“.

B.  adamianis uflebaTa komisris, batoni Tomas hamarbergis angariSebi 
ukrainaSi misi vizitebis Sesaxeb

67. 2007 wlis 26 seqtembers adamianis uflebaTa komisarma gamoaqveyna 
angariSi 2006 wlis 10-17 dekembers misi ukrainaSi vizitis Sesaxeb, ro-
melSic inter alia aRniSnulia, rom „praqtikulad yvela misma partniorma, 
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saparlamento politikuri jgufebis xelmZRvanelebis, samarTaldamcve-
li organoebisa da samoqalaqo sazogadoebis warmomadgenelTa CaTvliT, 
daadastura, rom wameba farTod gamoiyeneboda ukrainaSi“ (2007 wlis 26 
seqtemberis angariSis 44-e punqti). 2011 wlis noemberSi, ukrainaSi vizi-
tisas, adamianis uflebaTa komisarma am sakiTxTan dakavSirebiT Semdegi 
daskvnebi gaakeTa (2012 wlis 23 Tebervals gamoqveynebuli angariSis 93-e 
punqti):

„policielTa arasaTanado mopyroba patimrobaSi myof pirTa mimarT gan-
grZobadi problemaa ukrainaSi, rasac xazi gaesva evropis sabWos wamebis 
aRmofxvris komitetis ramdenime angariSSi. saerTaSoriso arasamTavro-
bo organizaciebis angariSebSi aRniSnulia, rom am fenomens policielTa 
dausjeloba asazrdoebs. mosarCeleebi, romlebic kargad dasabuTebul 
braldebebs waradgenen seriozul darRvevebTan dakavSirebiT, xSirad 
standartul pasuxs iReben, rom „ar arsebobs danaSaulis maCvenebeli mt-
kicebuleba“. Tumca, saqmeTa umravlesobis Sesaxeb - rogorc mZime, ise 
msubuq danaSaulebTan dakavSirebiT - xelisuflebis organoebs saerTod 
ar ecnobebaT, radgan msxverplT eSiniaT policielTa SurisZiebis, an ar 
sjeraT, rom raime RonisZieba gatardeba.“

C.  2006 wlis 11 ianvars miRebuli ministrTa komitetis rekomendacia 
Rec(2006)2 wevri saxelmwifoebisadmi - evropuli cixis wesebis Ses-
axeb (danarTi)

68. ministrTa komitetis mier 952-e Sexvedraze miRebuli rekomen-
daciis danarTis Sesabamis amonaridebSi ikiTxeba:

„...

SezRudvis sagnebi

68.1 akrZalulia jaWvebisa da uToebis gamoyeneba.

68.2 dauSvebelia xelborkilebis, SemzRudveli perangebisa da sxeulis 
SemzRudveli sxva sagnebis gamoyeneba, garda Semdegi SemTxvevebisa:

a. aucileblobis dros, gadayvanisas gaqcevis Tavidan asacileblad, im pi-
robiT, rom patimars am sagnebs moxsnian sasamarTlos an administraciuli 
organos winaSe miyvanisas, Tu es organo sxvagvarad ar gadawyvets; an

b. direqtoris brZanebiT, Tu kontrolis sxva saSualebebma ar imuSaves, 
patimris TviTdazianebisa da sxvaTa dazianebisagan dasacavad an qonebis 
seriozuli dazianebis prevenciis mizniT, im pirobiT, rom aseT SemTxve-
vebSi direqtori dauyovnebliv acnobebs amis Sesaxeb praqtikos eqims da 
angariSiT mimarTavs cixis zemdgom xelmZRvanelobas.

68.3 SezRudvis sagnebi gamoiyeneba araumetes mkacri saWiroebisa.

68.4 SezRudvis sagnebis gamoyenebis wesi unda ganisazRvros adgilobrivi 
kanonmdeblobiT...“
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D.  ministrTa komitetis axsna-ganmartebebi da gadawyvetilebebi 
policiis mxridan arasaTanado mopyrobisa da efeqtiani gamoZiebis 
ararsebobasTan dakavSirebul gadawyvetilebaTa aRsrulebis Sesaxeb

69. ministrTa komitetma, konvenciis 46-e muxlis me-2 punqtis Tanax-
mad, ramdenime Sexvedraze imsjela ukrainis mTavrobis mier miRebul 
RonisZiebaTa evropis sasamarTlos gadawyvetilebebTan Sesabamisobaze. 
evropis sasamarTlos Sesabamisi gadawyvetilebebi Seexeboda ganmcxade-
belTa araadamianur da Rirsebis Semlaxvel mopyrobas da/an efeqtian 
SidasamarTlebriv saSualebaTa ararsebobas - romliTac SesaZlebeli iq-
neboda saCivris Setana - aseve, sapolicio patimrobisas saproceso garan-
tiebis ararsebobas. 

70. magaliTad, 2010 wlis 1-2 dekembers 1100-e Sexvedraze rva aseTi 
gadawyvetileba Casves komitetis dRis wesrigSi, kerZod, Afanasyev v. Ukrai-
ne (# 38722/02, 5 aprili, 2005), Kozinets v. Ukraine (# 75520/01, 6 dekemberi, 
2007), Kobets v. Ukraine (# 16437/04, 14 Tebervali, 2008), Ismailov v. Ukraine 
(# 17323/04, 27 noemberi, 2008), Spinov v. Ukraine (# 34331/03, 27 noemberi, 
2008), Suptel v. Ukraine (# 39188/04, 19 Tebervali, 2009), Vergelskyy v. Ukraine 
(# 19312/06, 12 marti, 2009) da Drozd v. Ukraine (# 12174/03, 30 ivlisi, 2009).

71. Sexvedris masalebis mixedviT (ix. dokumenti CM/Del/OJ/DH(2010)1100),  
ministrebis moadgileebma aRniSnes, rom gadawyvetilebebSi aRwerili mo-
vlenebis Semdeg ukrainis xelisuflebis organoebma ramdenime RonisZieba 
gaatares axali, msgavsi darRvevebis aRsakveTad. Tumca, am RonisZiebebis 
miuxedavad, „policielTa mier samsaxurebrivi movaleobebis Sesrulebisas 
dakavebulebze fizikuri Zalis ganzrax gamoyeneba kvlav rCeba farTod 
gavrcelebul praqtikad ukrainaSi“. ministrebis moadgileebma damatebiT 
aRniSnes, rom ukraina amzadebda „samoqmedo gegmas/samoqmedo angariSs“, 
romelSic aRwerili iqneboda gaTvaliswinebul an gatarebul RonisZieba-
Ta detalebi sapolicio patimrobaSi uflebamosilebis gadametebis aRmo-
safxvrelad. angariSSi aseve iqneboda imis Sefaseba, Tu ramdenad pasuxob-
da aseTi RonisZiebebi evropis sasamarTlos mier dadgenil darRvevebs.

72. Sesabamisad, sakiTxis ganxilva gadaido ukrainis mTavrobis mier  
„samoqmedo gegmis/samoqmedo angariSis“ warmodgenamde.

E.  evropis sabWos ministrTa komitetis saxelmZRvanelo principebi 
adamianis uflebaTa seriozuli darRvevebis aRmofxvris Sesaxeb

73. 2011 wlis 30 marts 1110-e Sexvedraze ministrTa komitetma miiRo 
saxelmZRvanelo principebi. es principebi adgenen konkretul RonisZie-
bebs, romlebic wevrma saxelmwifoebma unda miiRon, raTa uzrunvelyon, 
rom adamianis uflebaTa seriozul darRvevebze pasuxismgebelma pirebma 
(konvenciis me-2, me-3, me-4 da me-5 muxlebis darRvevebis CaTvliT) pasuxi 
agon TavianTi qmedebebis gamo da adamianis uflebaTa darRvevis msxver-
plT dacvis efeqtiani saSualebebiT sargeblobis ufleba hqondeT.
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V. sxva Sesabamisi saerTaSoriso masalebi

A.  gaeros adamianis uflebaTa komitetis daskvniTi mimoxilvebi da gae-
ros wamebis sawinaaRmdego komitetis daskvnebi da rekomendaciebi

74. gaeros adamianis uflebaTa komitetma ukrainis Sesaxeb 2001 wlis 
noemberSi gamoqveynebul daskvniT mimoxilvebSi wuxili gamoTqva imis 
gamo, rom qveyanaSi „kvlav farTod gamoiyeneboda wameba“.

75. gaeros wamebis sawinaaRmdego komitetma ocdameTvramete sesiaze 
(2007 wlis 30 aprili-18 maisi) imsjela mexuTe periodul angariSze ukra-
inis Sesaxeb. Sesabamisi amonaridebi misi daskvnebidan ase ikiTxeba:

„...

9. komiteti Rrmadaa SeSfoTebuli dakavebisas eWvmitanilTa mimarT wame-
bisa da arasaTanado mopyrobis braldebebiT, iseve rogorc uflebamosi-
lebis gadametebis faqtebiT dakavebulis Sepyrobidan mosamarTlis winaSe  
oficialurad wardgenamde, rac dakavebulTaTvis arasakmaris samarTle-
briv garantiebs qmnis...

10. komiteti SeSfoTebulia imiT, rom wamebisa da arasaTanado mopyro-
bis saCivrebs ar iZieben swrafad, miukerZoeblad da efeqtianad, gansa-
kuTrebiT im problemebis gamo, romlebsac generaluri prokuraturis 
ormagi buneba da pasuxismgeblobebi warmoSobs - (a) devniT da (b) saga-
moZiebo moqmedebebis saTanadod Catarebaze zedamxedvelobiT. komiteti 
am or pasuxismgeblobas Soris interesTa konfliqts xedavs, rac iwve-
vs damoukidebeli zedamxedvelobis naklebobas saqmeebze da, amasTanave, 
generaluri prokuraturis marcxs gamoZiebis dawyebasTan dakavSirebiT. 
metic, ar arsebobs generaluri prokuraturis muSaobis amsaxveli mona-
cemebi, rogoricaa danaSaulTa gamoZiebis, sisxlis samarTlebrivi devnisa 
da msjavrdebis amsaxveli statistika. ar arsebobs arc monacemTa bazis 
Seqmnis meqanizmi...

11. komiteti SeSfoTebulia arsebuli sagamoZiebo sistemiT, romelSic 
aRiareba sisxlis samarTlebrivi devnisaTvis mTavar mtkicebulebad ga-
moiyeneba, rac pirobebs qmnis eWvmitanilTa mimarT wamebisa da arasaTa-
nado mopyrobis praqtikis wasaxaliseblad. komiteti wuxils gamoTqvams, 
rom wevrma saxelmwifom konvenciis mier dadgenili principi sakmarisad 
ar ganmarta samarTlebriv debulebebSi, romelTa Tanaxmad, dauSvebelia 
wamebiT mopovebuli nebismieri gancxadebis mtkicebulebad gamoyeneba 
samarTalwarmoebis romelime etapze...“

B.  adamianis uflebaTa helsinkis saerTaSoriso federaciisa da saer-
TaSoriso amnistiis (Amnesty International) angariSebidan amonaridebi 
ukrainis Sesaxeb

76. adamianis uflebaTa helsinkis saerTaSoriso federaciam 2002 wlis 
angariSSi adamianis uflebaTa darRvevis Sesaxeb Semdegi daskvnebi gaake-
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Ta ukrainasTan dakavSirebiT:

„... samarTaldamcveli organoebis mier wameba da arasaTanado mopyro-
ba wina wlebis gadmonaSTia, ra drosac damnaSaveni iSviaTad wardgebian 
xolme sasamarTlos winaSe. wyaroebis Tanaxmad, policielebi muStebiTa 
da wixlebiT scemdnen dakavebulebs da maT mimarT iyenebdnen wamebis sx-
vadasxva formas, gagudvis CaTvliT.

policielTa mier uflebamosilebis savaraudo gadametebis faqtebze 
dawyebuli gamoZiebebi iyo neli da dausrulebeli. mTavrobis Tanaxmad, 
maT ecnobaT samarTaldamcvelTa mier uflebamosilebis gadametebis 185 
faqtis Sesaxeb, maSin, roca amgvari danaSaulebisTvis 200 policieli dai-
saja 2000 wels. 2001 wels adamianis uflebaTa saparlamento komitetma 
miiRo 300-ze meti saCivari samarTaldamcveli organoebis mier adamianis 
uflebaTa darRvevis Sesaxeb, aqedan 50 exeboda fizikur da fsiqologiur 
Zaladobas.

...“

77. Amnesty International-is 2001 wlis angariSSi saubaria „samarTalda-
mcvelTa mier dakavebulebis wamebisa da arasaTanado mopyrobis far-
Todgavrcelebul da mudmiv braldebaTa Sesaxeb“. igive daskvnebia Semd-
gom angariSebSic.

78. am sakiTxTan dakavSirebiT, uaxles gamocemaSi - „wameba da poli-
cielTa dausjeloba ukrainaSi“(Blunt Force: Torture and Police Impunity in Ukrai-
ne) (2011 wlis 12 oqtomberi) - Amnesty International aRniSnavs, rom:

„...

garkveuli gamoTvlebiT, ukrainaSi yovelwliurad asiaTasobiT adamiani 
xdeba policiis mier uflebamosilebis gadametebis msxverpli. darRveve-
bi gansxvavebulia, vxvdebiT rogorc sisxlis saproceso kodeqsis mcire 
darRvevebs, aseve rasobriv diskriminacias, gamoZalvas, wamebasa da sxva 
saxis arasaTanado mopyrobas, agreTve, sapatimroSi sikvdilianobas.

am darRvevebis waxaliseba xdeba ukrainaSi policielTa dausjelobiT.  
mosarCeleebi, romlebic adamianis uflebaTa seriozuli darRvevis fa-
qtebze kargad dasabuTebul braldebebs waradgenen, xSirad iReben stan-
dartul pasuxs, rom „danaSaulis damadasturebeli mtkicebuleba ar ar-
sebobs“. Tumca, saqmeTa umravlesoba, rogorc mZime, aseve msubuqi xasia-
Tis, xelisuflebis organoebs saerTod ar ecnobebaT, radgan msxverplT 
eSiniaT SurisZiebisa policielTa mxridan an ar swamT, rom amas raime 
qmediTi nabiji mohyveba Sesabamisi organoebisagan.

...“

79. angariSSi daskvnis saxiT aRniSnulia, rom „ukrainis mTavrobam 
prioritetuli wesiT unda moagvaros sami mTavari problema - sapati-
mroebis regularuli monitoringis ararseboba, damoukidebel gamoZie-
baTa ararseboba da policielTa dausjeloba.“
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samarTali

I. saqmis farglebi

80. sasamarTlo aRniSnavs, rom saqmis mopasuxe mTavrobisaTvis komu-
nicirebis Semdeg, mosarCele acxadebda, rom man ver iSova damxmare, ro-
melic sWirdeboda yoveldRiur saqmianobaSi, radgan mis dasaqiraveblad 
saWiro Tanxebi ar gaaCnda. igi iSveliebda erovnuli sapensio fondis 
uars - misTvis gadaexada SezRuduli SesaZleblobis mqone pirTa daxma-
reba - im safuZvliT, rom igi patimari iyo.

81. sasamarTlos TvalsazrisiT, ganmcxadeblis winamdebare braldebe-
bi ar emTxveva mis Tavdapirvel ganacxadSi moyvanil braldebebs, romle-
bic man sasamarTloSi Seitana daaxloebiT eqvsi wlis winaT da mxareebma 
ganmartebebi gaakeTes. amasTan dakavSirebiT, sasamarTlo miiCnevs, rom 
am sakiTxebis winamdebare saqmis konteqstSi ganxilva swori ar iqneba (ix. 
Piryanik v. Ukraine, # 75788/01, § 20, 19 aprili 2005).

II. konvenciis me-3 muxlis savaraudo darRveva

82. ganmcxadebeli Cioda, rom sapolicio patimrobisas igi policiele-
bma awames da am faqtis Sesaxeb misi braldebebi saTanadod ar Seswavlila. 
kerZod, igi amtkicebda, rom prokurorebma kanondarRveviT SezRudes 
mokvleva mxolod im sakiTxis ganxilviT, kanonieri iyo Tu ara ganmcxa-
deblis dakavebisas mis mimarT policielTa Zalis gamoyeneba.

man damatebiT ganacxada, rom xelisuflebis organoebma igi saTanado 
samedicino mkurnalobiT ar uzrunvelyves, ris gamoc SeezRuda fiziku-
ri SesaZleblobebi.

ganmcxadeblis TqmiT, dnepropetrovskis koloniaSi misi patimrobis 
pirobebi Rirsebis Semlaxveli iyo, gansakuTrebiT imis gamo, rom mudmi-
vad xelborkilebi edo saknidan gamosvlisas.

ganmcxadebelma moixmo konvenciis me-3 muxli, romlis Tanaxmad:

„aravin SeiZleba daeqvemdebaros wamebas, araadamianur an Rirsebis Se-
mlaxvel mopyrobas an dasjas“.

83. sasamarTlo aRniSnavs, rom ganmcxadeblis saCivari konvenciis me-3 
muxlTan dakavSirebiT sakiTxTa ramdenime gansxvavebul jgufs exeba, ker-
Zod: (i)policielTa mier ganmcxadeblis savaraudo wameba da am sakiTxze 
misi saCivris araefeqtiani gamoZieba; (ii) ganmcxadeblisTvis miwodebuli 
samedicino daxmarebis savaraudo arasaTanadooba; da (iii) dnepropetro-
vskis koloniaSi ganmcxadeblis savaraudod dauSvebel pirobebSi yofna. 
sasamarTlo am sakiTxebs TanmimdevrobiT ganixilavs.
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A.  policielTa mxridan savaraudo wameba da araefeqtiani gamoZieba

1.  dasaSveboba

84. mTavroba acxadebda, rom sasamarTlos unda ukuegdo ganmcxade-
blis saCivari policielTa mxridan wamebis Sesaxeb, radgan ganmcxade-
bels, konvenciis 35-e muxlis 1-li punqtis Tanaxmad, dacvis SidasamarT-
lebrivi saSualebebi ar amouwuravs, 2001 wlis 26 ianvris gadawyvetileba 
ar gausaCivrebia arc zemdgom prokuraturaSi da arc sasamarTloebSi. 
mTavrobam moixmo sasamarTlos gadawyvetilebebi Naumenko v. Ukraine (# 
42023/98, 10 Tebervali, 2004) da Yakovenko v. Ukraine (# 15825/06, 25 oqtom-
beri, 2007) da ganacxada, rom prokurorebTan an sasamarTloebSi gasaCi-
vreba ganmcxadeblis situaciaSi dacvis efeqtian saSualebad CaiTvlebo-
da. sasamarTlos SekiTxvaze - arasaTanado mopyrobis saCivrebze adgi-
lobrivi organoebis praqtikasTan dakavSirebiT - mTavrobam pasuxad war-
moadgina prokurorebisa da sasamarTloebis mier ori mosarCelis Sesaxeb 
gamotanili ramdenime gadawyvetilebis asli (ix. zemoT punqtebi 61-62).

85. mTavrobis TqmiT, ganmcxadeblis mier saCivriT mimarTva adgilo-
brivi saqmis ganmxilveli sasamarTlosadmi mas ar aTavisuflebda val-
debulebisagan - amoewura sisxlis samarTlis saproceso kodeqsis 236-1 
muxliT gaTvaliswinebuli yvela samarTlebrivi saSualeba. ganmcxade-
belma ver daasabuTa argumenti, rom saqmis arsebiTad ganmxilveli sa-
samarTlos kompetenciaSi ar Sedioda 2001 wlis 26 ianvris gadawyveti-
lebis arsebiTad ganxilva. man ar misdia sisxlis samarTlis saproceso 
kodeqsis 236-1 muxliT gaTvaliswinebul proceduras da, Sesabamisad, 
ver moiTxovda mis efeqtianobas.

86.  mTavrobis azriT, konvenciis me-3 muxlTan dakavSirebiT ganmcxa-
deblis saCivris savaraudo ganxilva sasamarTlos mier ewinaaRmdegeboda 
konvenciis sistemis subsidiur princips.

87. ganmcxadebeli mTavrobas ar daeTanxma.
88. sasamarTlo aRniSnavs, rom sasamarTlosTvis mimarTvamde ganmcxade-

blis mier SidasamarTlebriv saSualebaTa gamoyenebis moTxovna konvenciiT 
dadgenili dacvis meqanizmis mniSvnelovani aspeqtia, romelic eqvemdeba-
reba adamianis uflebaTa dacvis erovnul sistemebs (ix. Akdivar and Others v. 
Turkey, 16 seqtemberi, 1996, § 65, Reports of Judgments and Decisions 1996 IV da 
ufro axali saqme A, B and C v. Ireland [GC], #. 25579/05, § 142, 16 dekemberi, 
2010).  am TvalsazrisiT, konvenciis 35-e muxlis 1-li punqti adgilobriv 
xelisuflebas, upirvelesad ki sasamarTloebs, saSualebas aZlevs, aRkve-
Ton an gamoasworon konvenciis savaraudo darRveva, vidre es braldebebi 
evropis sasamarTloSi gadainacvlebs. Tumca, SidasamarTlebrivi saSuale-
bebi, romelTa amowurvac aucilebelia, efeqtiani da im droisaTvis xel-
misawvdomi gaxldaT - rogorc Teoriulad, aseve praqtikulad. kerZod, am 
saSualebebiT SesaZlebeli unda iyos ganmcxadebelTa saCivrebze adekva-
turi reagireba da warmatebis gonivruli perspeqtivis Cveneba (ix. Scoppola 
v. Italy (no. 2) [GC], # 10249/03, § 71, 17 seqtemberi,2009).
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89. adgilobriv doneze samarTlebrivi saSualebis arsebobis SemTx-
vevaSic, SesaZloa, iyos gansakuTrebuli garemoebebi, romlebic ganmcxa-
debels am saSualebiT sargeblobis valdebulebisagan aTavisuflebs (ix. 
magaliTad, Sejdovic v. Italy [GC], # 56581/00, § 55, ECHR 2006 II). metic, es wesi 
ar gamoiyeneba, roca administraciuli praqtika konvenciis Seusabamo re-
putaciiT sargeblobs da xelisuflebis organoebis mxridan naCvenebia 
iseTi tolerantuli damokidebuleba, rac samarTalwarmoebas usarge-
blosa da araefeqtians xdis (Aksoy v. Turkey, 18 dekemberi,1996, § 52, Reports 
of Judgments and Decisions 1996-VI). 

90. winamdebare saqmis garemoebaTa gaTvaliswinebiT, sasamarTlo aR-
niSnavs, rom ganmcxadebelma savaraudo movlenebidan SedarebiT mokle 
droSi policielTa mier wamebis Sesaxeb saCivriT mimarTa prokurors. 
prokurorma daadgina, rom ganmcxadebelma dazianebebi miiRo dakavebisas 
policielTa mier Zalis kanonieri da proporciuli gamoyenebis Sedegad 
da uari ganacxada policielTa mimarT sisxlis samarTalwarmoebis dawye-
baze. daaxloebiT aTi Tvis Semdeg ganmcxadebelma policielTa mier wame-
bis Sesaxeb saCivriT mimarTa saqmis arsebiTad ganmxilvel sasamarTlos. 
sasamarTlom, romelic mxolod prokuroris daskvnebs daeyrdno, ukuag-
do saCivari, rogorc dausabuTebeli. 

91. mTavroba acxadebda, rom ganmcxadebels - nacvlad imisa, rom dae-
cada da saCivriT miemarTa saqmis arsebiTad ganmxilveli sasamarTlos-
Tvis - prokuroris gadawyvetileba unda gaesaCivrebina zemdgom proku-
rorTan an ukrainis kanonmdeblobiT gaTvaliswinebuli Sesabamisi sa-
samarTlo procedurebiT.

92. sasamarTlo am saSualebaTa efeqtianobas detalurad ganixilavs.
93. sasamarTlos TqmiT, ukrainis winaaRmdeg manamde ganxilul saqmeSi 

man miiCnia, rom policielTa mier wamebis Sesaxeb saCivrebze mokvlevisas 
daSvebul uzustobaTa gasaCivreba ierarqiulad zemdgom prokurorTan, 
arsebiTad, efeqtiani saSualeba iyo (ix. Naumenko, citirebulia zemoT, 
§ 138). ramdenime sxva saqmeSi sasamarTlom aseve daadgina, rom SesaZle-
beli iyo prokurorTa uari - analogiur saCivrebze sisxlis samarTlis 
gamoZiebaTa dawyebis Sesaxeb - sasamarTloebSi gasaCivrebuliyo sisxlis 
samarTlis saproceso kodeqsis 236-1 muxliT gaTvaliswinebuli proce-
duris Tanaxmad, rac, arsebiTad, akmayofilebda samarTlebrivi saSuale-
bis moTxovnebs, romelTa amowurvac aucilebelia konvenciis 35-1 muxlis 
1-li punqtis Tanaxmad (ix.Yakovenko, citirebulia zemoT, §§ 70-71; Koktysh v. 
Ukraine, # 43707/07, § 81, 10 dekemberi,2009; da Naydyon v. Ukraine, # 16474/03, 
§ 46, 14 oqtomberi, 2010). sasamarTlos daskvnebi ZiriTadad efuZnebo-
da arguments, rom winamdebare proceduriT adgilobrivi sasamarTloebi 
uflebamosilni iyvnen, SeeswavlaT yvela Sesabamisi mtkicebuleba, Seecva-
laT prokuroris gadawyvetileba da daewyoT gamoZieba. Sesabamisad, gan-
mcxadebelTa saCivrebi - arasaTanado mopyrobasa da araefeqtian gamoZie-
basTan dakavSirebiT - ar ganxilula imis gamo, rom ar amoiwura dacvis 
SidasamarTlebrivi saSualebebi, radgan ganmcxadeblebma am sakiTxebiT 
sasamarTloebs ar mimarTes (ix.Yakovenko, citirebulia zemoT, § 73; Koktysh, 
citirebulia zemoT, § 82; da Naydyon, citirebulia zemoT).
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94. Tumca, ramdenime sxva saqmeSi ukrainis winaaRmdeg, romlebSic gan-
mcxadeblebma uari - policielTa arasaTanado mopyrobis braldebebis 
gamoZiebaze - zemdgom prokurorebTan da/an sasamarTloebSi gaasaCivres, 
sasamarTlom aRniSna, rom amgvarma gasaCivrebebma oficialuri mokvleva 
efeqtiani ver gaxada. kerZod, sasamarTlos daskvnebidan saqmeebSi -  Ko-
zinets (citirebulia zemoT, §§ 61-65), Kobets (citirebulia zemoT, §§ 53-57), 
Ismailov (citirebulia zemoT, §§ 44-47), Spinov ((citirebulia zemoT, §§ 56-
58), Vergelskyy (citirebulia zemoT, §§ 98-103), Drozd (citirebulia zemoT, 
§ 67), Bilyy v. Ukraine (#14475/03, §§ 70-71, 21 oqtomberi,2010), Samardak v. 
Ukraine (# 43109/05, §§ 44-48, 4 noemberi,2010), Kovalchuk v. Ukraine (# 21958/05, 
§§ 66-70, 4 noemberi,2010), Sylenok and Tekhnoservis-Plus v. Ukraine (# 20988/02, 
§§ 75-77, 9 dekemberi,2010), Dushka v. Ukraine (# 29175/04, §§ 56-61, 3 Teber-
vali,2011), Bocharov v. Ukraine (# 21037/05, §§ 57-60, 17 marti,2011), Nechipo-
ruk and Yonkalo v. Ukraine (# 42310/04, §§ 162-164, 21 aprili,2011), Korobov v. 
Ukraine (# 39598/03, §§ 79-83, 21 ivlisi,2011), Oshurko v. Ukraine (# 33108/05, 
§§ 89-91, 8 seqtemberi,2011), da Teslenko v. Ukraine (# 55528/08, §§ 107-119, 20 
dekemberi,2011)  irkveva: miuxedavad imisa, rom prokurorebi da sasamarT-
loebi arasaTanado mokvlevis Sesaxeb saCivarTa ganxilvisas xSirad miu-
TiTebdnen mokvlevis sawyis etapze (an mokvlevisas) saWiro qmedebebze, 
amgvari miTiTebebi gulisxmierad ar gaTvaliswinebula an sruliad ugu-
lebelyves. amas, xSir SemTxvevaSi, Sedegad mohyva aseTi saCivrebis gr-
Zelvadiani da ganmeorebiTi ganxilvebi prokurorTa da sasamarTloTa 
mier, Tumca, mniSvnelovani efeqtis gareSe (ix. magaliTad, Vergelskyy, ci-
tirebulia zemoT, §§ 98-99).

95. sasamarTlosTvis wardgenilma adgilobrivma gadawyvetilebebma - 
im argumentis gasamyareblad, rom mTavrobas dacvis SidasamarTlebrivi 
saSualebebi ar amouwuravs - es eWvebi ver gafanta. Sesabamis saqmeebSi 
adgilobrivi sasamarTlos specialuri instruqcia - mokvlevis dasawyi-
Sive dakiTxuliyo ramdenime piri - mxolod nawilobriv Sesrulda. ker-
Zod, gamomZieblebma ar dakiTxes sasamarTlos gadawyvetilebaSi naxsene-
bi yvela adamiani.

96. sasamarTlo damatebiT aRniSnavs, rom zogadad, adgilobriv sa-
samarTloTa kompetenciaSi ar Sedis damoukidebeli gamoZiebisTvis Tva-
lis midevneba an faqtebis gamokvleva sisxlis samarTlis saproceso ko-
deqsis 236-1 muxliT dadgenili proceduris Tanaxmad (ix. zemoT punqti 
45, da Yakovenko, citirebulia zemoT, § 70).

97. zemoxsenebulis fonze, da gansakuTrebiT ki am sakiTxze bolo-
droindeli moculobiTi sasamarTlo praqtikis gaTvaliswinebiT (ix. ze-
moT punqti 94), sasamarTlo askvnis: ierarqiulad zemdgom prokurorTan 
da sasamarTloebSi gasaCivrebis procedurebma ver aCvena, rom maTi ga-
moyenebiT SesaZlebeli iyo adekvaturi reagireba policielTa mxridan 
arasaTanado mopyrobisa da araefeqtiani gamoZiebis saCivrebze.

98. Sesabamisad, sasamarTlo adgens, rom winamdebare saqmeSi ganmcxade-
bels ar moeTxoveboda gasaCivrebis procedurebis gamoyeneba. sasamarT-
lom ukuagdo mTavrobis pretenzia am sakiTxTan dakavSirebiT. 

99. sasamarTlo aRniSnavs, rom ganmcxadebelma adgilobriv doneze sa-
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kmarisi nabijebi gadadga, raTa xelisuflebis erovnuli organoebisTvis 
gaecno saCivrebi policielTa mier wamebis Sesaxeb. Sesabamisad, man amowu-
ra dacvis SidasamarTlebrivi saSualebebi konvenciis 35-e muxlis 1-li 
punqtis Tanaxmad (ix. Sylenok and Tekhnoservis-Plus, citirebulia zemoT, § 
76). sasamarTlo aseve aRniSnavs, rom 2001 wlis 26 ianvars prokuroris 
mier ganmcxadeblis saCivrebze uaris Tqmis faqti adgilobriv sasamarT-
loebs xels ar uSlida, am sakiTxze emsjelaT ganmcxadeblis saqmis arse-
biTi ganxilvisas (ix. punqtebi 41 da 43). am garemoebebSi, ganmcxadebeli 
gonivrulad daeloda sasamarTlo procesis dasrulebas da amis Semdeg 
mimarTa evropis sasamarTlos. Sesabamisad, man daicva konvenciis 35-e 
muxlis 1-li punqtiT dadgenili eqvsTviani wesi.

100. sasamarTlo damatebiT adgens, rom ganacxadis es nawili ar aris 
aSkarad dausabuTebeli konvenciis 35-e muxlis me-3(a) punqtis mniS-
vnelobiT. ganacxadi ar SeiZleba dauSveblad gamocxaddes raime sxva 
safuZvliT.  Sesabamisad, ganacxadi cxaddeba dasaSvebad.

2.  saqmis arsebiTi mxareebi

a. mxareTa argumentebi

101. ganmcxadebeli Cioda, rom igi policielebma awames aRiarebiTi Cve-
nebis mopovebis mizniT da am sakiTxze efeqtiani gamoZieba ar Catarebula.

102. prokuroris 2001 wlis 26 ianvris dadgenilebaze dayrdnobiT, 
mTavroba ambobda, rom ganmcxadeblis braldebebi - TiTqos policieleb-
ma igi awames, raTa daSinebiT misgan aRiarebiTi Cveneba mieRoT - dausabu-
Tebelia. mTavrobam damatebiT aRniSna, rom saxelmwifom Seasrula kon-
venciis me-3 muxliT nakisri valdebuleba saCivarTa gamoZiebis Sesaxeb.

103. mTavrobam aRniSna, rom ganmcxadeblis dazianebebi, romlebic da-
fiqsirda 2001 wlis ianvarSi samedicino Semowmebis dros, ganmcxadeblis 
dakavebisas policielTa mier kanonieri da proporciuli Zalis gamoye-
nebis Sedegi iyo. 

104. mTavrobis TqmiT, saxelmwifom Seasrula konvenciis me-3 muxliT 
nakisri valdebuleba - gamoeZiebina saCivari sadavo wamebis Sesaxeb.

b. sasamarTlos Sefaseba

105. sasamarTlo afiqsirebs, rom ganmcxadeblis saCivari exeba kon-
venciis me-3 muxlis rogorc arsebiT, ise saproceso aspeqtebs. rac 
Seexeba pirvels, sasamarTlo aRniSnavs, rom mxareebi Tanxmdebian Semdeg 
sakiTxze: ganmcxadebelma dazianebebi, gansakuTrebiT ki Tvalis, poli-
ciasTan Setakebisas miiRo. dazianebebi - marTalia, Tavdapirvelad kla-
sificirda rogorc msubuqi - sakmarisad mniSvnelovani da seriozuli 
iyo, rom CaTvliliyo konvenciis me-3 muxliT akrZalul mopyrobad (Sea-
dare da ganasxvave saqmisgan Spinov, citirebulia zemoT, § 50, da aseve ix. 
Oshurko, citirebulia zemoT, §§ 71-72).

106. amgvarad, ganmcxadebeli Cioda policielTa mxridan wamebis 
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Sesaxeb, ra sakiTxic saTanadod dasva adgilobriv doneze (ix. zemoT 
punqti 99) da gaxada prima facie sadavo. am sakiTxze sasamarTlos prece-
dentuli samarTlis gaTvaliswinebiT, xelisuflebis organoebs evalebo-
daT misi efeqtiani gamoZieba (ix. Assenov and Others v. Bulgaria, 28 oqtombe-
ri,1998, § 102, Reports of Judgments and Decisions 1998 VIII). 

107. sasamarTlo sensitiuria misi funqciis subsidiuri bunebisadmi da 
aRiarebs, rom frTxilad unda airidos pirveli instanciis sasamarTlos 
funqciebis Sesruleba, roca saqmis garemoebebi amis saSualebas iZleva 
(ix. magaliTad, McKerr v. the United Kingdom (dec.), # 28883/95, 4 aprili 2000). 
Sesabamisad, sasamarTlo saWirod miiCnevs, jer imaze imsjelos, saTana-
dod gamoiZies Tu ara ganmcxadeblis saCivari Sesabamisma organoebma, 
Semdgom ki daubrundeba sakiTxs, moxda Tu ara sadavo arasaTanado mo-
pyroba, ra drosac gaiTvaliswinebs Sesabamis adgilobriv daskvnebs.

i.  xelisuflebis organoebis savaraudo marcxi, gamoeZiebinaT 
ganmcxadeblis saCivari policielTa mier wamebis Sesaxeb 

108. sasamarTlo xazs usvams, rom konvenciis me-3 muxlis moTxovniT, 
arasaTanado mopyrobis Sesaxeb sadavo braldebaTa gamoZieba unda iyos 
gulisxmieri. es imas niSnavs, rom xelisuflebis organoebma yovelTvis 
mTeli ZaliT unda scadon faqtebis gamorkveva da ar unda daeyrdnon 
naCqarev da dausabuTebel daskvnebs gamoZiebis daxurvis mizniT an maTi 
gadawyvetilebebis dasasabuTeblad (ix. Assenov and Others, citirebulia 
zemoT, §§ 103 et seq.). Sesabamisma organoebma maT xelT arsebuli yvela 
gonivruli saSualeba unda gamoiyenon incidentis Sesaxeb mtkicebule-
baTa mosapoveblad, inter alia TviTmxilvelTa Cvenebebisa da samedicino 
eqspertizis daskvnebis CaTvliT (ix.Tanrıkulu v. Turkey [GC], # 23763/94, §§ 
104 et seq. ECHR 1999 IV, da Gül v. Turkey, # 22676/93, § 89, 14 dekemberi, 2000).

109. gamoZieba SesaZlebels unda xdides damnaSaveTa gamovlenasa da 
maT dasjas. sxvagvarad, wamebis da araadamianuri an Rirsebis Semlaxveli 
mopyrobisa da dasjis zogadi samarTlebrivi akrZalva, misi fundamentu-
ri mniSvnelobis miuxedavad, praqtikaSi araefeqtiani iqneba da zogierT 
saqmeSi SesaZlebeli gaxdeba saxelmwifo moxeleTa mier maT kontrolqveS 
myof pirTa uflebebis darRveva faqtobrivi dausjelobiT (Assenov and 
Others, citirebulia zemoT, § 102, da Labita v. Italy [GC], # 26772/95, 6 apri-
li, 2000, § 131, ECHR 2000-IV).

110. rac Seexeba winamdebare saqmis garemoebebs, sasamarTlo aRniSnavs, 
rom prokurorma mokvleva Caatara mas Semdeg, rac 2001 wlis 15 ianvars,  
dakiTxvisas, ganmcxadebels dazianebebi SeniSna (ix. zemoT punqtebi 9-11). 
mokvleva SedarebiT mokle droSi dasrulda. mokvlevisas prokurorma 
moipova Sesabamisi samedicino informacia da ganmcxadeblis dakavebaSi 
monawile policielTa werilobiTi axsna-ganmartebebi. es mtkicebulebe-
bi, ganmcxadeblis 2001 wlis 15 ianvris CvenebasTan erTad, gaxda safuZve-
li prokuroris gadawyvetilebisa - ar daewyo sisxlis samarTlebrivi 
Zieba policielTa mimarT. prokurorma daadgina, rom ganmcxadeblma da-
zianebaTa nawili miiRo dakavebisas, nawili ki mwerebma miayenes.
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111. miuxedavad imisa, rom pirvel rigSi, erovnuli organoebi - am 
SemTxvevaSi prokurori - uflebamosilia, Seafasos Sesabamisi mtkicebu-
leba da aseTi Sefasebis safuZvelze gamoitanos daskvnebi, sasamarTlo 
uyuradRebod ver tovebs faqts, rom prokuroris daskvnebs aklda mniS-
vnelovani detalebi da Sesabamisi dasabuTeba.

112. kerZod, prokurorma ar daadgina movlenaTa Tanmimdevroba da 
ganmcxadeblisTvis dazianebaTa miyenebis zusti suraTi. misi daskvnebi, 
rom „ganmcxadebelma scada winaaRmdegobis gaweva“, „[mis mimarT] fizikuri 
SezRudvis saSualebebi gamoiyenes“ da „[ganmcxadebelma dazianebebi] masiu-
ri blagvi sagnis zemoqmedebiT miiRo“, Zalze bundovani da damabnevelia.

113. sasamarTlo damatebiT aRniSnavs, rom prokuroris gadawyvetile-
ba konkretulad ar exeba ganmcxadeblis savaraudo wamebas dakavebis Sem-
deg. irkveva, rom prokurorma saWirod ar miiCnia am sakiTxis mokvleva da 
daeyrdno ganmcxadeblis Tavdapirvel Cvenebas, rom mas arasaTanadod ar 
mopyrobian, miuxedavad batoni kaverzinis bolodroindeli sapirispiro 
gancxadebebisa (ix. zemoT punqtebi 14-15).

114. nebismier SemTxvevaSi - Tundac ganmcxadebels dazianebebi daka-
vebisas, policielebTan SewinaaRmdegebis aRkveTisas mieRo - prokurorma 
ar scada, emsjela ganmcxadeblis mimarT gamoyenebuli Zalis kanoniere-
basa da proporciulobaze. 

115. prokuroris mier Catarebuli mokvlevis zemoT moyvanil sisusteTa 
gaTvaliswinebiT, sasamarTlo adgens, rom is gulmodgined ar warmarTula 
da, Sesabamisad, arRvevda konvenciis me-3 muxliT dadgenil moTxovnebs.

116. ganmcxadeblis saCivrebs - rom misi aRiarebiTi Cvenebebi mopove-
bulia wamebis gziT - romlebic man sisxlis samarTlis saqmesTan dakavSi-
rebiT ramdenjerme Seitana sasamarTloSi, am sakiTxis Seswavla ar moh-
yolia, arc ganmcxadeblis TviTinkriminaciul CvenebaTa mtkicebulebad 
dasaSvebobis SeswavliTa da arc calke Catarebuli mokvleviT. sasamarT-
loebma saCivrebis ganxilvaze uari Tqves dausabuTeblobis motiviT da 
srulad daeyrdnen prokuroris 2001 wlis 26 ianvris  gadawyvetilebas. 

117. zemdgomi prokuroris mier 2005 wels Catarebuli mokvleva saki-
Txis kvlav Seswavlis seriozuli mcdeloba ar yofila, radgan igi Semoi-
fargla oTxi wlis winaT dasrulebuli mokvlevis masalebis SeswavliT 
(ix. zemoT punqti 34).

118.  zemoxsenebulis fonze, sasamarTlo miiCnevs, rom adgilobrivma or-
ganoebma ar Seasrules TavianTi valdebuleba - gamoeZiebinaT ganmcxade-
blis saCivrebi wamebis Sesaxeb. Sesabamisad, dairRva konvenciis me-3 muxli.

ii. savaraudo arasaTanado mopyroba policielTa mxridan

119. ganmcxadeblis saCivris arsebiTi aspeqtebis ganxilvisas sa-
samarTlo aRniSnavs, rom konvenciis me-3 muxlis darRvevis Sesaxeb sa-
CivarSi mtkicebulebaTa Sefasebisas Sesabamisma organoebma „gonivrul 
eWvs miRma“ mtkicebis standarti unda gamoiyenon (ix. Ireland v. the United 
Kingdom, 18 ianvari,1978, § 161, Series A # 25, da Avşar v. Turkey, # 25657/94, 
§ 282, ECHR 2001 VII (amonaridebi)). Tumca, amgvari mtkiceba SesaZloa ga-
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momdinareobdes sakmarisad Zlieri, naTeli da Tanmimdevruli daskvnebis 
Tanaarsebobidan an msgavsi gaubaTilebeli faqtebis prezumfciidan (ix. 
Labita, citirebulia zemoT, § 121). rodesac gansaxilveli movlenebi xdeba 
srulad an didwilad xelisuflebis organoebis kontrolirebad siste-
maSi - rogorc patimrobisas  maT kontrolqveS myofi pirebis SemTxve-
vaSi - patimrobis dros miRebul dazianebebTan mimarTebiT ismis Zlieri 
faqtobrivi prezumfciis sakiTxi. marTlac, xelisuflebis organoebs 
ekisrebaT mtkicebis tvirTi - warmoadginon sakmarisi da damajerebeli 
axsna-ganmarteba (ix. Ribitsch v. Austria, 4 dekemberi,1995, § 34, Series A # 336, 
da Salman v. Turkey [GC], # 21986/93, § 100, ECHR 2000-VII). 

120. sasamarTlo miuTiTebs, rom winamdebare saqmeSi ar arsebobs 
amomwuravi mtkicebuleba im garemoebebTan dakavSirebiT, romlebSic gan-
mcxadebelma dazianebebi miiRo, kerZod ki ganmcxadeblis mimarT gamoye-
nebuli Zalis zusti bunebisa da masStabebis Sesaxeb. Tumca, sasamarTlo 
dadgenilad miiCnevs - Sesabamisi samedicino mtkicebulebebisa da mxa-
reTa argumentaciis gaTvaliswinebiT - rom ganmcxadeblis dazianebeb-
ze pasuxismgebloba srulad policias ekisreba. mxolod es daskvnac ki 
sakmarisia sasamarTlosTvis, rom daadginos konvenciis me-3 muxlis da-
rRveva, imis miuxedavad, ganmcxadebels dazianebebi mxolod dakavebisas 
miayenes Tu policiis ganyofilebaSi Semdgomi dakiTxvisasac (ix. Sylenok 
and Tekhnoservis-Plus, citirebulia zemoT, §§ 69-70). 

121. Tumca, sasamarTlo uyuradRebod ver tovebs im informacias, ro-
melic, garkveuli xarisxiT, mianiSnebs, rom ganmcxadeblisTvis dazia-
nebebi mxolod 2001 wlis 12 ianvars, dakavebisas ar miuyenebiaT. amas-
Tan dakavSirebiT, sasamarTlo gansakuTrebul mniSvnelobas aniWebs 2001 
wlis 19 ianvriT daTariRebul samedicino eqspertis daskvnas, rom gan-
mcxadeblis dazianebaTagan zogierTi sami-oTxi dRis iyo, anu man isini 
miiRo 2001 wlis 14 an 15 ianvars (ix. zemoT punqti 12). 2001 wlis 13 ian-
vars ganmcxadeblis pirveli samedicino Semowmebisas ar aRniSnula, rom 
Tvalis kaklis Ria Wriloba sisxlmdeni gaxldaT, Tumca mainc dadginda, 
rom naCxvleti iyo (ix. zemoT punqtebi 8, 12 da 21).

122. aseve, sasamarTlos TqmiT, ganmcxadebeli daJinebiT aRniSnavs  - 
yvela Sesabamisi detalis miwodebis gareSe - rom igi dakavebis Semdeg 
policielebma awames, Tumca, mTvarobam am braldebebis gabaTileba das-
abuTebuli argumentebiT ver SeZlo.

123. amgvar garemoebebSi, sasamarTlo adgens, rom konvenciis me-3 
muxlis Tanaxmad wamoyenebuli ganmcxadeblis braldebebi dakavebis Se-
mdeg policielTa mier misi cemis Sesaxeb, rogorc es daisva evropuli 
sasamarTlos winaSe, jamSi, sarwmunoa, rac dasturdeba rogorc dokumen-
turi mtkicebulebebiT, aseve faqtobrivi daskvnebiT (ix.Teslenko, citire-
bulia zemoT, §§ 91-97). kerZod, sasamarTlo miiCnevs, rom ganmcxadeblis 
dazianebaTa buneba da gansakuTrebuli simZime mianiSnebs, rom isini mas 
ganzrax miayenes. ganmcxadeblis mimarT arasaTanado mopyrobis mizani 
iyo misTvis sastiki tkivilisa da tanjvis miyeneba aRiarebiTi Cvenebis 
mosapoveblad - rom man Caidina danaSauli, raSic brals sdebdnen.

124. adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis sferoSi 

kaverzini ukrainis winaaRmdeg



115

dadgenili maRali standartebisa  da im didi simtkicis fonze, romelic 
uciloblad saWiroa demokratiuli sazogadoebis ZiriTad Rirebuleba-
Ta darRvevebis Sefasebisas (ix. Selmouni v. France [GC], # 25803/94, § 101, 
ECHR 1999 V; Korobov, citirebulia zemoT, § 73; da Teslenko, citirebulia 
zemoT, §§ 99-102), sasamarTlo adgens, rom ganmcxadeblis mimarT arasa-
Tanado mopyroba sapolicio patimrobisas unda kvalificirdes rogorc 
wameba, ganmcxadeblis dazianebaTa simZimisa da ganzrax miyenebis gaTva-
liswinebiT.

125. Sesabamisad, sasamarTlo adgens, rom am mimarTebiT dairRva kon-
venciis me-3 muxli.

B.  ganmcxadeblisTvis miwodebuli samedicino momsaxurebis savarau-
do araadekvaturoba da ganmcxadeblis qmedunarianoba sapatimro 
sasjelis mosaxdelad

126. batoni kaverzini acxadebda, rom xelisuflebis organoebma, Tva-
lis dazianebis samkurnalod, adekvaturi samedicino daxmarebiT ar 
uzrunvelyves.

1.  dasaSveboba

127. mTavroba, iSveliebda ra evropis sasamarTlos gadawyvetilebebs 
saqmeebze Kalashnikov v. Russia (# 47095/99, ECHR 2002 VI), Khokhlich v. Ukraine (# 
41707/98, 29 aprili, 2003), Melnik v. Ukraine (# 72286/01, 28 marti, 2006), Vi-
nokurov v. Ukraine and Russia ((dec.), # 2937/04, 16 oqtomberi, 2007), da Aliev v. 
Ukraine (No. 2) ((dec.), # 33617/02, 14 oqtomberi, 2008), acxadebda, rom kon-
venciis 35-e muxlis 1-li punqtis debulebebiT, ganmcxadebels moeTxo-
veboda, adgilobrivi organoebisTvis miemarTa saCivriT araadekvaturi 
samedicino daxmarebis Sesaxeb, raTa maT SeZlebodaT ganmcxadeblis pa-
timrobis pirobebis gamoZieba da, misi saCivris dasabuTebis SemTxvevaSi, 
mdgomareobis gasaumjobesebeli saSualebebis SeTavazeba. kerZod, mTa-
vrobis argumentaciiT, ganmcxadebeli valdebuli iyo, saCivriT miemarTa 
prokuraturisaTvis - prokuraturis samsaxuris Sesaxeb aqtis Tanaxmad 
- an Sesabamisi organoebis winaaRmdeg sarCeli Seetana samoqalaqo sa-
samarTloebSi, im droisaTvis moqmedi 1963 wlis samoqalaqo kodeqsis 
440-1, 442-e an 455-e muxlebis safuZvelze.

128. amasTan dakavSirebiT, mTavrobam aRniSna: ganmcxadebelma arc erTi 
zemoxsenebuli procedura ar gamoiyena, rom miemarTa saCivriT winaswari 
dakavebisa da xarkovis winaswari gamoZiebis izolatorebSi yofnisas arasa-
Tanado samedicino daxmarebis Sesaxeb. maSasadame, mas ar amouwuravs dac-
vis SidasamarTlebrivi saSualebebi ganacxadis am nawilTan mimarTebiT.

129. mTavrobam damatebiT aRniSna, rom ganmcxadeblma saCivari araade-
kvaturi samedicino momsaxurebis miwodebaze, romelic exeboda winaswari 
dakavebisa da xarkovis winaswari gamoZiebis izolatorebSi misi yofnis 
periods, vadis darRveviT Seitana sasamarTloSi. mTavrobis TqmiT, kon-
venciis 35-e muxlis 1-li punqtiT dadgenili 6-Tviani vadis aTvla daiw-
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yo 2001 wlis 23 ianvars ganmcxadeblis winaswari dakavebis izolatorSi 
moTavsebasa da 2001 wlis 23 Tebervals xarkovis winaswari gamoZiebis 
izolatorSi patimrobasTan dakavSirebiT. 

130.  sasamarTlo aRniSnavs, rom man ar daakmayofila mTavrobis analo-
giuri pretenziebi - imasTan dakavSirebiT, rom dacvis SidasamarTlebrivi 
saSualebebi ar amowurula - ramdenime sxva saqmeSi ukrainis winaaRmdeg, 
romlebSic ganmcxadeblebis saCivrebi exeboda patimrobisas adekvaturi 
samedicino momsaxurebis ararsebobas. am saqmeebSi sasamarTlom daadgina, 
rom amgvari saCivrebi mianiSnebda adgilobrivi sisxlis samarTlis sistemis 
struqturul problemebze (ix. magaliTad, Melnik, citirebulia zemoT, §§ 69-
71; Koktysh, citirebulia zemoT, § 86; Pokhlebin v. Ukraine, # 35581/06, §§ 41-42, 
20 maisi 2010; da Logvinenko v. Ukraine, # 13448/07, §§ 57-58, 14 oqtomberi, 2010).

131. winamdebare saqmeSi sasamarTlo miiCnevs, rom ganmcxadeblis mier 
am saTauriT wamoWrili sakiTxebic struqturuli problemis maCvenebelia. 
igi aRniSnavs, rom xelisuflebis organoebi kargad iyvnen informirebul-
ni ganmcxadeblis janmrTelobis mdgomareobisa da saWiroebaTa Sesaxeb (ix. 
zemoT punqtebi 12, 18 da 19). amgvarad, igi ar iRebs mTavrobis pretenzias 
imis Sesaxeb, rom ar amowurula dacvis SidasamarTlebrivi saSualebebi. 

132. sasamarTlo damatebiT aRniSnavs, rom ganmcxadeblis braldebe-
bi sapatimroebSi misTvis gaweuli arasaTanado samedicino momsaxure-
bis Sesaxeb, gangrZobad periods exeba. Sesabamisad, sasamarTlo uaryofs 
mTavrobis arguments, rom ganacxadis es nawili patimrobis im periods 
exeboda, romelic 6-Tviani vadis miRma rCeboda (ix. Logvinenko, citirebu-
lia zemoT, § 60).

133. sasamarTlo damatebiT adgens, rom ganacxadis es nawili kon-
venciis 35-e muxlis me-3(a)  punqtis Sinaarsidan gamomdinare, aSkarad 
dausabuTebeli ar aris. mis dauSveblad gamosacxadeblad ar arsebobs 
arc sxva safuZveli. maSasadame, igi cxaddeba dasaSvebad.

2. saqmis arsebiTi mxareebi

a. mxareTa argumentebi

134. ganmcxadebli aRniSnavda, rom misi SesaZleblobebis SezRudva ga-
moiwvia adekvaturi da, gansakuTrebiT, drouli samedicino momsaxurebis 
naklebobam. misi azriT, Tvalis travmis diagnozi sworad ar dasves 2001 
wlis ianvarSi, ris gamoc mas saTanado mkurnaloba ar Cautarda. gan-
mcxadebeli Cioda, rom rogorc ki eqimebma misi travma aRmoaCines, igi 
maSinve unda gadaeyvanaT saavadmyofoSi da Sesabamisi kvalifikaciisa da 
specialobis eqims gamoekvlia.

135. ganacxadis am nawilis dauSveblobasTan dakavSirebiT, argumentaciis 
SeubRalavad, mTavroba amtkicebda, rom ganmcxadebels Cautarda misi jan-
mrTelobis mdgomareobis adekvaturi samedicino daxmareba. kerZod, mTa-
vroba acxadebda, rom patimrobisas ganmcxadebeli gasinja ramdenime eqimma, 
romelTagan zogierTi samoqalaqo seqtoridan iyo. ganmcxadebels eqimebis 
mier daniSnul mkurnalobas cixis samedicino personali utarebda.
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136. mTavroba damatebiT aRniSnavs, rom dnepropetrovskis koloniaSi 
yofnisas ganmcxadebelma ar isargebla uflebiT, specialuri mkurnalo-
ba sakuTari xarjebiT koloniis gareT Caetarebina, ris Sesaxebac mas 
Sesabamisma organoebma saTanado informacia miawodes. man aseve ramden-
jerme Tqva uari ofTalmologis Semowmebaze (ix. zemoT punqti 24).

137.  mTavrobis TqmiT, ganmcxadeblis mtkiceba janmrTelobis gauare-
sebis Sesaxeb - rom igi dabrmavda araadekvaturi samedicino mkurnalobis  
gamo - ar dasturdeboda misi samedicino CanawerebiT. 

b. sasamarTlos Sefaseba

138. sasamarTlo xazgasmiT aRniSnavs, rom patimrisTvis saTanado sa-
medicino momsaxurebis miwodeba saxelmwifos valdebulebaa (ix. magali-
Tad, Ukhan v. Ukraine, # 30628/02, §§ 72-74, 18 dekemberi, 2008, sxva saqmee-
bTan erTad). sasamarTlos amocanaa, im sakiTxis dadgenisas, Seasrules 
Tu ara xelisuflebis organoebma TavianTi samedicino valdebuleba maT 
kontrols daqvemdebarebul dakavebulTan mimarTebiT, Seafasos daka-
vebulis samedicino momsaxurebis xarisxi misi janmrTelobis mdgoma-
reobisa da „patimrobis praqtikul moTxovnaTa“ gaTvaliswinebiT, da Tu 
dakavebuls adekvaturi samedicino mkurnaloba ar Cautarda, daadginos 
- utoldeboda Tu ara es konvenciis me-3 muxliT dadgenil araadamianur 
da Rirsebis Semlaxvel mopyrobas (ix.Sarban v. Moldova, # 3456/05, § 78, 4 
oqtomberi,2005; Aleksanyan v. Russia, # 46468/06, § 140, 22 dekemberi, 2008; 
da Yevgeniy Alekseyenko v. Russia, # 41833/04, § 104, 27 ianvari, 2011).

139. winamdebare saqmeSi sasamarTlo aRniSnavs, rom ganmcxadebelma 
Tvalis travma miiRo, razec pasuxismgebloba xelisuflebis organoebs 
ekisrebodaT da amas Sedegad mxedvelobis dakargva mohyva. eqimebma tra-
vma 2001 wlis 19 ianvars SeniSnes, dazianebis savaraudo miRebidan erTi 
kviris Semdeg. erTi Tvis mere eqimebma daadgines, rom ganmcxadebelma 
mxedveloba dakarga. am periodSi mas aranairi mkurnaloba ar Castarebia. 
arc ofTalmologs gausinjavs. ganmcxadeblis mkurnaloba da speciali-
zebuli gamokvleva daiwyo mxolod 2001 wlis seqtembridan.

140. saqmis konkretuli garemoebebidan gamomdinare, sasamarTlo ga-
marTlebulad miiCnevs cal-calke Seafasos, Seesabameboda Tu ara  kon-
venciis me-3 muxlis moTxovnebs xelisuflebis organoTa qmedebebi 2001 
wlis ianvridan seqtembramde ganmcxadeblis patimrobisas da mas Semdeg. 
momdevno periodze ki sasamarTlo aRniSnavs, rom misi Sefaseba ar Seexeba 
drois monakveTs mas mere, rac ganmcxadebeli 2008 wlis 3 dekembers dne-
propetrovskidan viniciis koloniaSi gadaiyvanes, radgan  masTan dakavSi-
rebiT ganmcxadebels pretenziebi ar warmoudgenia (ix. zemoT punqti 32).

i.  ganmcxadeblisTvis adekvaturi samedicino momsaxurebis savarau-
do miuwodebloba 2001 wlis ianvridan seqtembramde

141. dasawyisSi sasamarTlom ver SeZlo, rom miwodebuli mwiri infor-
maciis safuZvelze daedgina - ganmcxadeblis mxedvelobis dakargva mis-
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Tvis aRmoCenili samedicino momsaxurebis savaraudo araadekvaturobam 
gamoiwvia Tu Tvalis travmis gardauvali Sedegi iyo.

142. Tumca, sasamarTlo gansakuTrebul mniSvnelobas aniWebs im faqts, 
rom xelisuflebis organoebma 2001 wlis ianvarSi Tvalis travmis dadge-
nidan naxevar welze metxans ganmcxadebels aranairi mkurnaloba ar Cau-
tares. mTavrobas araviTari axsna-ganmarteba ar warmoudgenia ganmcxade-
blisTvis saWiro samedicino daxmarebis dagvianebis dasasabuTeblad. 

143. sasamarTlo ar msjelobs sakiTxze, ganmcxadeblis janmrTelobis 
gasaumjobesebeli Semdgomi mcdelobebiT ramdenad moxda kompensireba 
imisa, rom xangrZlivi drois ganmavlobaSi mas specializebuli mkurna-
loba ar utardeboda. Tumca is faqti, rom xelisuflebis organoebma 
ganmcxadeblis Tvalis travmasa da janmrTelobis gauaresebaze swrafi 
reagireba ar moaxdines, sakmarisia sasamarTlosTvis, daaskvnas: ganmcxa-
debels adekvaturi samedicino momsaxureba ar miewoda 2001 wlis seqt-
embramde patimrobisas.

144. Sesabamisad, dairRva konvenciis me-3 muxli - 2001 wlis ianvridan 
seqtembramde ganmcxadeblis Tvalis travmis araadekvaturi samedicino 
mkurnalobis gamo.

ii.  ganmcxadeblisTvis 2001 wlis seqtembridan 2008 wlis dekembramde 
savaraudod araadekvaturi samedicino momsaxurebis miwodeba

145. rac Seexeba ganmcxadeblis patimrobis Semdgom periods, romel-
Tan dakavSirebiTac mxareebma Sesabamisi informacia warmoadgines, sa-
samarTlo miiCnevs, rom ganmcxadebeli eqimebma, maT Soris ofTalmolog-
ma, ramdenjerme gasinjes da mas garkveuli samedicino mkurnalobac Cau-
tarda mxedvelobis dakargvasTan dakavSirebiT. ganmcxadebels naTlad 
da dasabuTebulad ar gausaCivrebia amgvari mkurnalobis adekvaturoba 
da ar ganucxadebia, rom mas uari uTxres  janmrTelobis problemis mo-
sagvarebel alternatiul mkurnalobaze. 

146. rac Seexeba am ukanasknel sakiTxs, sasamarTlo aRniSnavs: ganmcxa-
debels ar uCvenebia, rom misi dedisaTvis Svilis konkretuli wamlebiT 
momaragebaze uaris Tqmam ganmcxadeblis janmrTelobis gauareseba ga-
moiwvia (ix. zemoT punqti 25 da Vergelskyy, citirebulia zemoT, §§ 89-
91). aseve bundovani da detalebs moklebulia argumenti, rom ganmcxa-
debeli unda gadaeyvanaT SezRuduli SesaZleblobebis mqone pirTaTvis 
gankuTvnil specialur cixeSi.

147. erTianobaSi, sasamarTlo aRniSnavs, rom araswori iqneba, xelisu-
flebis organoebs sayveduri eTqvas gansaxilveli periodis ganmavlobaSi 
ganmcxadeblis samedicino saWiroebaTa araadekvaturad miwodebisTvis, 
da ar arsebobs samedicino Canaweri, romelic aCvenebda, rom  janmrTe-
lobis mdgomareobis gamo saWiro iyo ganmcxadeblis sapatimro sasjelis 
gadavadeba.

148. zemoxsenebulis fonze, sasamarTlo adgens, rom konvenciis me-3 
muxli ar darRveula 2001 wlis seqtembridan 2008 wlis dekembramde gan-
mcxadeblisTvis gaweul samedicino momsaxurebasTan mimarTebiT. 
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C. dnepropetrovskis koloniaSi patimrobis pirobebi

149. ganmcxadebelma iCivla dnepropetrovskis koloniaSi patimrobis 
pirobebTan dakavSirebiT. saCivari ZiriTadad Seexeboda mis mimarT xe-
lborkilebis gamoyenebas. Tumca, sasamarTlosadmi mimarTvaSi igi ase-
ve exeboda am koloniaSi patimrobis pirobebTan dakavSirebul ramdenime 
sxva sakiTxs (ix. zemoT punqtebi 27-28).
sasamarTlo am sakiTxebs cal-calke ganixilavs.

1.  xelborkilebis dadeba

(a) dasaSveboba

150. sasamarTlo aRniSnavs, rom ganacxadis nawili, romelic xelbor-
kilebis gamoyenebas exeba, aSkarad dausabuTebeli ar aris -  konvenciis 
35-e muxlis me-3(a) punqtis Sinaarsidan gamomdinare. sasamarTlo damate-
biT aRniSnavs, rom igi dauSvebeli ar aris arc erTi sxva safuZvliTac. 
Sesabamisad, igi cxaddeba dasaSvebad.

(b) saqmis arsebiTi mxareebi

151. ganmcxadeblis TqmiT, dnepropetrovskis koloniaSi saknis yoveli 
datovebisas mas xelebze xelborkilebs adebdnen. ganmcxadebelma dama-
tebiT aRniSna, rom mas xelborkili edo ojaxTan moklevadiani Sexvedre-
bis drosac, miuxedavad imisa, rom es ewinaaRmdegeboda sasjelTa aRsru-
lebis Sesaxeb kodeqsis 106-e muxls.

152. mTavroba amtkicebda, rom dnepropetrovskis koloniaSi ganmcxa-
debelze xelborkilebis gamoyeneba araadamianuri da Rirsebis Semlaxve-
li mopyroba ar iyo. mTavrobis TqmiT, koloniis teritoriaze ganmcxa-
deblis eskortirebisas xelborkilebis dadeba misi kanonieri patimro-
bisTvis damaxasiaTebeli tanjvisa da damcirebis gardauvali aspeqti iyo, 
rac Sedegad mohyva misTvis Tavisuflebis uvadod aRkveTas. mTavrobam 
damatebiT aRniSna: ganmcxadeblis braldeba, rom mas xelborkili yovel-
dRiuri gaseirnebis drosac ekeTa, aranairi mtkicebulebiT ar dastur-
deba. maT aseve aRniSnes, rom yoveldRiuri gaseirnebis dros xelborki-
lis dadebas arc erTi Sesabamisi regulacia ar iTvaliswinebda.

153. sasamarTlo xazs usvams, rom arasaTanado mopyroba, Tu igi xvde-
ba konvenciis me-3 muxlis farglebSi, sisastikis minimalur zRvars unda 
aRwevdes. am zRvris Sefaseba SefardebiTia: igi damokidebulia saqmis 
yvela garemoebaze, rogoricaa: mopyrobis xangrZlivoba, misi fizikuri 
da sulieri Sedegebi da, zogierT saqmeSi, msxverplis sqesi, asaki da jan-
mrTeloba (ix. sxva saqmeebTan erTad, Kudła v. Poland [GC], # 30210/96, § 91, 
ECHR 2000 XI, da Peers v. Greece, # 28524/95, § 67, ECHR 2001-III). 

154. miuxedavad imisa, rom amgvari mopyrobis mizani gasaTvaliswine-
beli faqtoria - gansakuTrebiT ki is, isaxavda Tu ara mopyroba miznad 
msxverplis damcirebas an dakninebas - Tumca, amgvari miznis ararseboba 
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TavisTavad ar gulisxmobs, rom me-3 muxli ar darRveula (ix. Peers, ci-
tirebulia zemoT, § 74).

155. SemzRudavi saSualebebis - maT Soris xelborkilebis - gamoyeneba, 
rogorc wesi, konvenciis me-3 muxliT ar ganixileba, roca am RonisZiebas 
kanonieri dakavebisas mimarTaven, Zalis gamoyeneba an sajarod demons-
trireba ar mosdevs da gonivrulad saWiro farglebs ar scdeba (ix.Go-
rodnitchev v. Russia, # 52058/99, § 108, 24 maisi, 2007, da Kucheruk v. Ukraine, # 
2570/04, § 139, ECHR 2007 X). amgvar SemTxvevebSi mniSvnelovania Sefasdes am 
adamianis mimalvis, sxvaTa dazianebis an dazaralebis safrTxe (ix. Raninen 
v. Finland, 16 dekemberi,1997, § 56, Reports of Judgments and Decisions 1997 VIII; da 
Kashavelov v. Bulgaria, № 891/05, § 39, 20 ianvari,2011).

156. sasamarTlo iTvaliswinebs, rom ganmcxadebeli adgilobrivma sa-
samarTloebma sazogadoebisTvis gansakuTrebiT saSiSad cnes (ix. zemoT 
punqti 39). man mokla Svidi adamiani, maT Soris, sami policieli. po-
liciis oficrebi ganmcxadebelma maSin mokla, roca isini danaSaulis 
aRkveTas cdilobdnen. sasamarTlo miiCnevs, rom ganmcxadeblis sisxlis 
samarTlebrivi warsuli karnaxobda mis moTavsebas usafrTxoebis umaR-
lesi standartebis pirobebSi.

157. Tumca, gansaxilvelia sakiTxi, gamarTlebuli iyo Tu ara ganmcxade-
blis mimarT amgvar pirobebSi gamoyenebuli konkretuli RonisZiebebi - ker-
Zod, xelborkilebis dadeba - misi piradi mdgomareobis gaTvaliswinebiT. 

158. am konteqstSi sasamarTlo aRniSnavs, rom ganmcxadebels xelbor-
kili edo saknis datovebisas. miuxedavad imisa, rom 2005 wels raRac 
droidan dnepropetrovskis koloniaSi yoveldRiuri gaseirnebisas gan-
mcxadebels xelborkils aRar adebdnen (ix. zemoT punqti 30), mis mimarT 
SezRudvis es RonisZieba mainc gamoiyeneboda eskortirebisa da ojaxTan 
Sexvedrebisas.

159. rac Seexeba ganmcxadeblis pirad mdgomareobas, sasamarTlo aR-
niSnavs, rom dnepropetrovskis koloniaSi moTavsebisas ganmcxadebeli 
srulad iyo dabrmavebuli da, samedicino Canawerebis Tanaxmad, garesam-
yaros daxmareba sWirdeboda yoveldRiur saWiroebebTan gasamklaveblad 
(ix. zemoT punqti 21). sasamarTlos ar aqvs informacia, romliTac ga-
moCndeboda, rom ganmcxadebelma gaqceva scada an agresiulad iqceoda 
xarkovSi winaswari dakavebisas, xmelnickis winaswari gamoZiebis izola-
torSi, an Semdgom - dnepropetrovskis koloniaSi. 

160. ganmcxadeblis piradi mdgomareobisa da misi eskortirebisas pra-
qtikuli ganlagebis (ganmcxadebels ukan mihyveboda sami zedamxedveli 
ZaRlTan erTad) gaTvaliswinebiT, sasamarTlo miiCnevs, rom koloniaSi 
ganmcxadeblis patimrobisas xelborkilebis gamoyeneba usafrTxoebis mi-
zezebiT ver gamarTldeba (ix. mutatis mutandis, Avcı and Others v. Turkey, # 
70417/01, §§ 39-43, 27 ivnisi,2006).

161. sasamarTlo damatebiT aRniSnavs, rom ganmcxadeblisTvis xel-
borkilis dadeba, rogorc arsebiTad, aseve im formis gaTvaliswinebiT, 
romliTac izRudeboda igi dnepropetrovskis koloniaSi - zurgs ukan 
xelebis Sekvra, miuxedavad patimris SezRuduli damoukideblobisa sru-
li sibrmavis gamo - iwvevda ganmcxadeblis tanjvasa da damcirebas, rac 
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scdeboda kanonieri dasjis garkveuli formisTvis Tanmdev farglebs (ix.
mutatis mutandis, Kudła, citirebulia zemoT, §§ 92-94, da Okhrimenko v. Ukrai-
ne, # 53896/07, § 98, 15 oqtomberi,2009).

162. zemoxsenebulis fonze, sasamarTlo saWirod ar miiCnevs, ganixilos 
ganmcxadeblis mier wamoweuli sakiTxi - ewinaaRmdegeboda Tu ara ojax-
Tan Sexvedrebisas misTvis xelborkilebis dadeba Sesabamis adgilobriv 
regulaciebs. Tumca, sasamarTlo aRniSnavs, rom regulaciebis Tanaxmad, 
Sesabamis organoebs moeTxovebodaT gansaxilveli RonisZiebis gamoyeneba 
yvela uvadod TavisuflebaaRkveTili patimris mimarT, maTi piradi md-
gomareobis gaTvaliswinebisa da individualuri riskebis Sefasebis gare-
Se, romlebic SeiZleba SeeqmnaT. metic, uvadod TavisuflebaaRkveTili 
mamakaci patimrebis mimarT xelborkilebis sistematurad gamoyeneba yo-
velTvis, roca isini saknidan gamohyavdaT, aseve dadasturda ukrainis ko-
loniaSi CPT-is vizitisas 2005 wlis oqtomberSi. am dros ganmcxadebeli 
imave pirobebSi ixdida sasjels dnepropetrovskis koloniaSi.

163. Sesabamisad, sasamarTlo adgens, rom dnepropetrovskis kolo-
niaSi ganmcxadeblis mimarT xelborkilebis gamoyeneba araadamianuri da 
Rirsebis Semlaxveli mopyroba iyo da, am sakiTxTan mimarTebiT, dairRva 
konvenciis me-3 muxli.

2.  dnepropetrovskis kolonaSi ganmcxadeblis patimrobis  
pirobebTan dakavSirebuli sxva sakiTxebi

164. ganmcxadeblis TqmiT, dnepropetrovskis koloniaSi mis mimarT 
sxva SezRudvebic gamoiyeneboda, rogoricaa: savaraudod, ukanono uari 
gaxangrZlivebul yoveldRiur gaseirnebaze, saknebSi ventilaciis arar-
seboba, xelisuflebis organoTa uari satelefono zarebze da misi weri-
lebis dagvianebiT gagzavna.

165. sasamarTlo aRniSnavs: miuxedavad imisa, rom patimrobis pirobe-
bTan dakavSirebul saqmeebSi sasamarTlo yovelTvis ar iTxovda ganmcxa-
deblis mier wamoyenebuli TiToeuli braldebis damadasturebel doku-
mentur mtkicebulebas da aRiarebda, rom Sesabamisi informaciis miRebisa 
da faqtebis gamoZiebis upirvelesi valdebuleba xelisuflebis organoebs 
ekisrebodaT, winamdebare saqmeSi mtkicebis tvirTis xelisuflebis orga-
noebisTvis dasakisreblad da saCivris arsebiTad gansaxilvelad, ganacxa-
dis es nawili, sul cota, ufro naTlad da konstruqciulad unda yofi-
liyo formulirebuli (ix.Ukhan, citirebulia zemoT, §§ 64-66).

166. sasamarTlo iTvaliswinebs, rom am sakiTxTan dakavSirebiT, gan-
mcxadeblis argumentebis umravlesoba bundovani da zogadi gancxade-
bebiT Semoifargleboda. mas ar warmoudgenia saWiro detalebi da da-
sabuTeba. ganmcxadebels aseve ar uCvenebia gansaxilveli SezRudvebiT 
miyenebuli tanjvis buneba da farglebi, aseve, aRwevda Tu ara misi tan-
jva sisastikis im zRvars, romelic am sakiTxs konvenciis me-3 muxlis 
farglebSi moaqcevda.

167. erTianobaSi, sasamarTlo adgens, rom ganmcxadeblis mier saqmis 
am nawilSi dasmuli zemoaRniSnuli sakiTxebi ar avlens konvenciiTa da 
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misi oqmebiT gaTvaliswinebul uflebaTa da TavisuflebaTa darRvevas.
168. ganacxadis es nawili aSkarad dausabuTebelia da mas uari unda 

eTqvas konvenciis 35-e muxlis me-3 da me-4 puqntebis Tanaxmad.

III. konvenciis 46-e muxlis gamoyeneba

169. konvenciis 46-e muxlis Tanaxmad:

„1. maRali xelSemkvreli mxareebi kisruloben valdebulebas, daemorCi-
lon sasamarTlos saboloo gadawyvetilebas nebismier saqmeze, romlis 
mxareebic isini arian.

2. sasamarTlos saboloo gadawyvetileba gadaecema ministrTa komitets, 
romelic zedamxedvelobs mis aRsrulebas.“

170. sasamarTlo xazs usvams, rom konvenciis 46-e muxli, 1-li muxlis 
WrilSi ganmartebuli, mopasuxe saxelmwifos akisrebs samarTlebriv val-
debulebas, ministrTa komitetis zedamxedvelobiT, danergos Sesabamisi 
zogadi da/an individualuri RonisZiebebi ganmcxadeblis im uflebebis 
uzrunvelsayofad, romelTa darRvevac sasamarTlom  daadgina. analo-
giuri RonisZiebebi unda gatardes ganmcxadeblis msgavs mdgomareobaSi 
myof sxva pirebTan mimarTebiTac, kerZod, im problemis mogvarebiT, ris 
gamoc sasamarTlom darRveva daadgina (ix. Scozzari and Giunta v. Italy [GC], # 
39221/98 da # 41963/98, § 249, ECHR 2000 VIII).

171. gadawyvetilebebis - romlebSic konvenciis darRveva dadginda - 
swrafi da efeqtiani aRsrulebis dasaCqareblad da mopasuxe saxelmwifos 
dasaxmareblad, Seasrulos 46-e muxliT nakisri valdebulebebi, sasamarT-
lom maqsimaluri sizustiT unda miuTiTos, Tu ras miiCnevs igi problemad, 
sasamarTlos aseTi gadawyvetileba rom daefuZna. Tu es problema siste-
maturi xasiaTsaa da safuZveli misca -  an, savaraudod, miscems - bevr sxva 
ganacxads, sasamarTlos SesaZloa eTxovos am problemis wyaros gamokvle-
va (ix. mutatis mutandis, Broniowski v. Poland [GC], # 31443/96, §§ 189-194, ECHR 
2004 V; Hutten-Czapska v. Poland [GC] # 35014/97, § 232, ECHR 2006-VIII; Greens and 
M.T. v. the United Kingdom, # 60041/08 da #60054/08, § 107, ECHR 2010 (amonari-
debi); da ukrainis winaaRmdeg saqmeebi: Yuriy Nikolayevich Ivanov v. Ukraine, # 
40450/04, § 80, 15 oqtomberi,2009; Kharchenko v. Ukraine, # 40107/02, § 101, 10 
Tebervali, 2011; da Balitskiy v. Ukraine, # 12793/03, § 54, 3 noemberi,2011).

172.  sasamarTlo aRniSnavs, rom winamdebare saqmis nawili exeba gangr-
Zobad problemebs, romelTa gamoc xSiria ukrainis mier konvenciis me-3 
muxlis darRvevis faqtebi. kerZod, sasamarTlom daaxloebiT 40 gadawyve-
tilebaSi daadgina, rom ukrainis xelisuflebis organoebi sapolicio pa-
timrobaSi myof pirTa arasaTanado mopyrobaze iyvnen pasuxismgebelni da 
amgvari mopyrobis Sesaxeb saCivrebze efeqtiani gamoZieba ar Catarebula 
(ix. magaliTad, saqmeebi, romlebic miTiTebulia zemoT 94-e punqtSi). 100-
ze meti sxva saqme amJamad ganxilvis stadiaSia sasamarTloSi.

173. sasamarTlo damatebiT aRniSnavs, rom zemoxsenebuli darRvevebi 
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arc calkeuli, izolirebuli incidentebiT iyo ganpirobebuli da arc 
movlenaTa garkveul Tanmimdevrobas axasiaTebda. es iyo sakanonmde-
blo xarvezebisa da xelisuflebis organoTa administraciuli qmedebis 
Sedegi konvenciis me-3 muxliT nakisr valdebulebebTan mimarTebiT.

174. kerZod, sasamarTlos Sesabamisi precedentuli samarTlis gaTva-
liswinebiT, sisxlis samarTlis danaSaulis CadenaSi eWvmitanilebi po-
liciis mier arasaTanado mopyrobis msxverplTa yvelaze mowyvlad jgufs 
miekuTvnebian. arasaTanado mopyroba xSirad xdeba msxverplTa dakavebis 
pirvel dReebSi, ra drosac maT xeli ar miuwvdebaT advokatze da maTi 
dazianebebi saTanadod ar aRiwereba an saerTod ar fiqsirdeba oqmSi. 
marTalia, yvela amgvar saqmeSi ar dgindeba, rom arasaTanado mopyroba 
miznad isaxavda aRiarebiTi Cvenebis mopovebas, magram msxverplis arasa-
Tanado mopyrobasa da xelisuflebis organoTa mizans Soris - moipovon 
gamamtyunebeli mtkicebuleba - kavSiris arseboba utyuaria (ix. magali-
Tad, Vergelskyy, citirebulia zemoT, § 108; Samardak, citirebulia zemoT, 
§ 36; Kovalchuk, citirebulia zemoT, § 60; Bocharov, citirebulia zemoT, § 
47; da Korobov, citirebulia zemoT, § 73). rogorc es ramdenime angariSsa 
da mimoxilvaSi aRiniSna ukrainaSi arasaTanado mopyrobis Sesaxeb, poli-
cielTa muSaobis Sefaseba gaxsnil saqmeTa raodenobiT erT-erTi faqto-
ria, romelic xels uwyobs sisxlis samarTlis danaSaulSi eWvmitanilTa 
mimarT wamebis gamoyenebas (ix. magaliTad, zemoT punqtebi 56 da 59).

175. meore saerTo faqtori, ramac konvenciis me-3 muxlis darRveva 
gamoiwvia winamdebare da sasamarTlos mier manamde ganxilul saqmeebSi, 
aris prokurorebis ugulisyuroba, dauyovnebliv da swrafad gadadgan 
yvela gonivruli nabiji arasaTanado mopyrobis Sesaxeb saCivrebSi aR-
niSnuli faqtebisa da garemoebebis dasadgenad da Sesabamis mtkicebu-
lebaTa mosapoveblad. mokvlevisas prokurorebi iSviaTad akeTebdnen 
policielTa mier axsna-ganmartebis mopovebaze mets. movlenaTa ganviTa-
rebis Sesaxeb policielTa Cvenebebs upiratesi Zala eniWeboda da isini 
ar mowmdeboda mokvlevis sxva saSualebebiT.

176. sasamarTlo miiCnevs, rom prokurorTa mxridan aseTi ugulisyu-
roba, gansakuTrebiT maSin, roca sisxlis samarTlis danaSaulSi eWvmita-
nilebs, savaraudod, arasaTanadod epyrobodnen aRiarebiTi Cvenebis mo-
povebis mizniT, SeiZleba, garkveul zRvramde, aixsnas sisxlis samarTlis 
procesSi prokurorTa urTierTkonfliqturi valdebulebebiT - bral-
mdebloba saxelmwifos saxeliT da zedamxedveloba winaswari gamoZiebis 
kanonierebaze (ix.mutatis mutandis, Nevmerzhitsky v. Ukraine, # 54825/00, § 116, 
ECHR 2005 II (amonaridebi); Salov v. Ukraine, # 65518/01, § 58, 6 seqtemberi, 
2005; Merit v. Ukraine, # 66561/01, § 63, 30 marti, 2004; Melnik, citirebulia 
zemoT, § 69; Koval v. Ukraine, # 65550/01, § 95, 19 oqtomberi, 2006; zemoT 
55-59-e punqtebSi naxsenebi ukrainis ombudsmenis angariSebi da 75-e pun-
qtSi moyvanili gaeros wamebis sawinaaRmdego komitetis Sesabamisi axsna-
ganmartebebi). radgan aRiarebiTi Cvenebebi xSirad erT-erT mTavar mtki-
cebulebas warmoadgenda, ver gamovricxavT, rom prokurorebi ar iyvnen 
dainteresebulni srulfasovani gamoZiebis CatarebiT, romliTac, Sesa-
Zloa, sadavo gamxdariyo amgvar mtkicebulebaTa sandooba.
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177. gamoZiebaze prokurorebis uaris sasamarTloSi gasaCivrebas - 
sisxlis samarTlis saproceso kodeqsis 236-1 muxliT dadgenili gan-
calkevebuli proceduriT an sasamarTlo ganxilvaze mtkicebulebis 
daSvebadobis Sesaxeb samarTlebrivi argumentis wardgenisas - proku-
rorTa mokvlevis saTanado gaumjobeseba ar mohyva. saqmis ganmxilveli 
mosamarTleebi TiTqmis arasodes iZleodnen damoukidebel Sefasebas mt-
kicebulebaTa sandoobis Sesaxeb - romlebic, savaraudod, iZulebiT iyo 
mopovebuli - Tu am braldebebs prokurorebi uaryofdnen. 

178. winamdebare saqme, ukrainis winaaRmdeg manamde ganxilul sxva msga-
vs saqmeebTan erTad, romlebSic sasamarTlom konvenciis me-3 muxlis sa-
proceso nawilis darRveva daadgina, aseve aCvenebs, rom ukrainaSi wamebisa 
da araadamianuri an Rirsebis Semlaxveli mopyrobis zogadi samarTlebri-
vi akrZalvis miuxedavad, praqtikaSi amgvari arasaTanado mopyrobis Cam-
deni saxelmwifo moxeleebi, rogorc wesi, dausjelni rCebian (ix. kerZod, 
Teslenko, citirebulia zemoT, § 116). xelisuflebis organoebis mier am 
mimarTulebiT konstruqciuli nabijebis gadaudgmeloba, faqtobrivad, 
totaluri dausjelobis klimats qmnis amgvar qmedebebTan mimarTebiT.

179. zemoxsenebuli sakiTxebis sistemurobazea saubari adgilobri-
vi organoebisa da sxvadasxva erovnuli da saerTaSoriso organizaciis 
angariSebsa da mimoxilvebSi adamianis uflebaTa mdgomareobis Sesaxeb 
ukrainaSi (ix. zemoT punqtebi 55-60, 63, 64, 74-79). metic, bolo periodis 
angariSebisa da, kerZod, ministrTa komitetis Canawerebis gaTvaliswine-
biT - am sakiTxze sasamarTlos gadawyvetilebaTa aRsrulebis Taobaze 
(ix. zemoT punqtebi 71-72) - es problemebi kvlav mougvarebeli darCa.

180. Sesabamisad, sasamarTlo adgens, rom winamdebare saqmeSi arsebu-
li situacia gamowveulia adgilobriv doneze sistemuri problemebiT, 
romlebic, demokratiuli sazogadoebis fundamentur RirebulebaTa 
gaTvaliswinebiT, moiTxovs farTomasStabiani da kompleqsuri RonisZie-
bebis swraf implementacias.

181. winamdebare saqmeSi sasamarTlo ar aris organo, romelmac ukrainis 
mier gasatarebeli zogadi da calkeuli RonisZiebebi unda gansazRvros 
sasamarTlos gadawyvetilebis aRsasruleblad. es sakiTxi, konvenciis 46-e 
muxlis Tanaxmad, ministrTa komitetis uflebamosilebaSi Sedis, romel-
mac unda gansazRvros, praqtikuli TvalsazrisiT ra moeTxoveba mopasuxe 
saxelmwifos gadawyvetilebis aRsasruleblad (Seadare da ganasxvave saq-
misgan Abuyeva and Others v. Russia, # 27065/05, §§ 240-243, 2 dekemberi, 2010).

182. Tumca, sasamarTlo saWirod miiCnevs aRniSnos, rom ukrainam 
saswrafod unda moaxdinos samarTlebrivi sistemis reformireba sapati-
mroebSi arasaTanado mopyrobis praqtikis aRmofxvris uzrunvelsayofad.  
konvenciis me-3 muxlis Tanaxmad, TiToeul saqmeze, romelSic savaraudo 
arasaTanado mopyrobis Sesaxeb saCivaria dafiqsirebuli, efeqtiani gamo-
Zieba unda Catardes da adgilobriv doneze amgvari gamoZiebisas arsebuli 
yvela xarvezi efeqtianad gamoswordes. reformirebisas ukrainis xelisu-
flebam saTanado yuradReba unda dauTmos winamdebare gadawyvetilebas, 
evropis sasamarTlos precedentul samarTalsa da ministrTa komitetis 
Sesabamis rekomendaciebs, rezoluciebsa da gadawyvetilebebs.
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IV. konvenciis 41-e muxlis gamoyeneba

183. konvenciis 41-e muxlis Tanaxmad:

„Tu sasamarTlo daadgens, rom dairRva konvencia da misi oqmebi, xolo 
Sesabamisi maRali xelSemkvreli mxaris Sidasaxelmwifoebrivi samarTa-
li darRvevis mxolod nawilobrivi gamosworebis SesaZleblobas iZleva, 
saWiroebis SemTxvevaSi, sasamarTlo dazaralebul mxares samarTlian dak-
mayofilebas miakuTvnebs“.

A. ziani

184. ganmcxadebelma fizikuri da sulieri tanjvis sakompensaciod 
moiTxova 100 000 evro.

185. mTavroba am moTxovnas ar daeTanxma.
186. winamdebare saqmis simZimisa da dadgenil darRvevaTa raodenobis 

gaTvaliswinebiT da samarTlianobis principze dayrdnobiT, sasamarTlo 
ganmcxadebels 40 000 evros aniWebs aramaterialuri zianis asanazRaure-
blad.

B. xarjebi da danaxarjebi 

187. ganmcxadebels xarjebisa da danaxarjebis anazRaureba ar mou-
Txovia. Sesabamisad, sasamarTlo am sakiTxze mas anazRaurebas ar uwesebs.

C.  sauravi

188. sasamarTlo Sesaferisad miiCnevs, rom sauravi ganisazRvros 
evropis centraluri bankis mier dadgenili minimaluri nixriT, rasac 
unda daematos Tanxis sami procenti.

xsenebuli mizezebidan gamomdinare, sasamarTlo 
erTxmad
1. acxadebs dasaSvebad konvenciis me-3 muxlis safuZvelze ganmcxadeblis 

mier wamoyenebul saCivrebs policielTa mier savaraudo wamebis, araefe-
qtiani gamoZiebis, araadekvaturi samedicino momsaxurebisa da dneprope-
trovskis koloniaSi xelborkilebis gamoyenebis Sesaxeb; ganacxadis sxva 
nawilebi cxaddeba dauSveblad;

2. adgens, rom dairRva konvenciis me-3 muxli policielTa mier ganmcxade-
blis wamebis gamo;

3. adgens, rom dairRva konvenciis me-3 muxli wamebis Sesaxeb ganmcxadeblis 
saCivarze xelisuflebis organoebis mier araefeqtiani gamoZiebis Catare-
bis gamo;
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4. adgens, rom dairRva konvenciis me-3 muxli 2001 wlis ianvridan seqtem-
bramde  ganmcxadeblisTvis, Tvalis travmis samkurnalod, araadekvaturi 
samedicino momsaxurebis gamo.

5.  adgens, rom konvenciis me-3 muxli ar darRveula 2001 wlis seqtembridan 
2008 wlis dekembramde ganmcxadeblis patimrobisas savaraudo araadekva-
turi samedicino momsaxurebis nawilSi;

6.  adgens, rom dairRva konvenciis me-3 muxli dnepropetrovskis koloniaSi 
ganmcxadeblis mimarT xelborkilebis gamoyenebis gamo;

7. adgens

(a) konvenciis 44-e muxlis me-2 punqtis Sesabamisad, saboloo gadawyve-
tilebis miRebis dRidan 3 Tvis ganmavlobaSi, mopasuxe saxelmwifom gan-
mcxadebels aramaterialuri zianis sanacvlod unda gadauxados 40 000 
(ormoci aTasi) evros  ekvivalenti ukrainul grivnebSi, gadaxdis dRes 
arsebuli kursiT. amas daemateba nebismieri gadasaxadi, romliTac Sei-
Zleba daibegros es Tanxa;

(b) zemoxsenebuli samTviani vadis gasvlis Semdeg, Tanxis gadaxdis dRe-
mde,  aRniSnul Tanxas daemateba sauravi im moculobiT, rac utoldeba 
evropuli bankis sesxisaTvis gankuTvnil minimalur procents, romelsac 
unda daematos samprocentiani ganakveTi.

8.  uaryofs ganmcxadeblis moTxovnis danarCen nawils samarTlian dakmayo-
filebasTan dakavSirebiT.

 Sesrulebulia inglisur enaze da  gacxadebulia werilobiT 2012 wlis 15 
maiss, sasamarTlos reglamentis 77-e muxlis me-2 da me-3 punqtebis Sesaba-
misad.

klaudia vesterdiki   din Spilmani
registratori   Tavmjdomare
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saqmeze muradova azerbaijanis  winaaRmdeg,

adamianis uflebaTa evropuli sasamarTlos (pirveli seqcia) pala-
tam Semdegi SemadgenlobiT: 

qristos rozakisi, Tavmjdomare, 
nina vajiCi,
anatoli kovleri,
xanlar hajievi,
din Spilmani,
jorjio malinverni,
jorj nikolao, mosamarTleebi
da soren nielseni, seqciis registratori,

 

 moiTaTbira daxurul kars miRma 2009 wlis 12 marts, daxurul sxdomaze, 
gamoitana Semdegi gadawyvetileba:
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procedura

1. saqmes safuZvlad daedo ganacxadi (# 22684/05), romelic azer-
baijanis moqalaqem, qalbatonma mahira sadradin qizi muradovam (Mahirə 
Sədrəddin qızı Muradova  - “ganmcxadebeli”) 2005 wlis 7 ivniss Seitana sa-
samarTloSi, adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis 
evropuli konvenciis (`konvencia~) 34-e muxlis Sesabamisad.

2. ganmcxadebels warmoadgenda batoni i. aSurovi, advokati baqodan, 
azerbaijanis mTavrobas (“mTavroba”) ki _ saxelmwifos warmomadgeneli 
batoni c. asgarovi. 

3. ganmcxadebeli Cioda, rom igi gaxda policiis sisastikis msxverpli 
da saxelmwifo organoebma es faqti saTanadod ar gamoiZies. 

4. pirveli seqciis Tavmjdomarem 2006 wlis 2 oqtombers gadawyvita, 
mTavrobisTvis ecnobebina aRniSnuli ganacxadis Sesaxeb. amave dros ga-
dawyda, rom saqmis arsebiTi mxareebi dasaSvebobis sakiTxTan erTad ga-
nexilaT (29-e muxlis me-3 punqti).

faqtebi

1. saqmis garemoebebi

5. ganmcxadebeli daibada 1949 wels da cxovrobs qalaq baqoSi.

A.  2003 wlis 15 da 16 oqtombers ganviTarebuli movlenebi

6. 2003 wlis 15 oqtombers azerbaijanSi Catarda saprezidento arCevnebi. 
opoziciis partiis musavatis (Musavat Party) kandidati arCevnebSi damarcxda.

7. arCevnebis dRes, saRamos, opoziciis momxreebma Tavi moiyares ba-
qos centrSi mdebare partia musavatis Stabis win da arCevnebis Sedegebs 
aprotestebdnen. amas mohyva dapirispireba opoziciis momxreebsa da usa-
frTxoebis samsaxurs Soris. 

8. 16 oqtombers, daaxloebiT 14:00 saaTisTvis, opoziciis momxreebma 
Sekreba daiwyes xaliCis saxelmwifo muzeumis win, baqos centrSi, arCe-
vnebis Sedegebis gasaprotesteblad. Semdgom brbom gadaadgileba daiwyo 
qalaqis mTavari moednis, azadliqisaken. wyaroebis Tanaxmad, ramdenime 
adamianma gzad manqanebis, Senobebis, ezos skamebisa da sxva urbanuli 
konstruqciebis dazianeba daiwyo. erT-erTi mxaris informaciiT, ara-
sanqcirebuli demonstraciis organizatorebi da opoziciur partiaTa 
zogierTi lideri aqciaSi monawileebs Zaladobisaken mouwodebdnen. 

9. azadliqis moedanze ganlagebul policielebs ramdenime demons-
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tranti Tavs daesxa. am incidentidan maleve moedanze didi raodenobiT 
gadasxes meamboxeTa policiisa da samxedro Zalebi, aRWurvili Cafxu-
tebiT, farebiTa da xelketebiT. situacia myisve gadaizarda samoqalaqo 
areulobaSi da Zalismieri Setakeba moxda brbosa da policias Soris. 

10. demonstracia daSales, daaxloebiT,  18:00 saaTisaTvis. 16 oqtom-
bers da Semdgom dReebSi asobiT adamiani daakaves. 

11. ganmcxadebeli demonstraciis daSlisas azadliqis moedanze imyo-
feboda da marjvena Tvali seriozulad dauzianda. mxareebi ver Tanxmde-
bian imaze, zustad ra SeemTxva im dRes ganmcxadebels.

1.  faqtebis ganmcxadebliseuli versia

12. ganmcxadeblis TqmiT, azadliqis moedanze ganlagebuli policie-
lebi da samxedro Zalebi raodenobiT bevrad aRematebodnen demonstran-
tebs. policiisa da samxedro Zalebma moulodnelad Seuties demons-
trantebs, daSlisaken winaswari mowodebisa Tu sxva saxis gafrTxilebis 
gareSe. maT gamoiyenes gadametebuli Zala da xelketebiT scemdnen nebis-
miers, vinc gzad gadaawydebodaT. policiis sisastikis Sedegad, daSavda 
ramdenime da daiRupa, sul cota, erTi adamiani.

13. policiisa da samxedro Zalebis mier operaciis dawyebam xalxSi 
panika gamoiwvia, maT moednidan gaqceva scades. ganmcxadebelmac gaqceva 
scada, magram brboSi viRacam uknidan xeli hkra da Zirs davarda. man Tavi 
wamowia da fexebTan dainaxa ramdenime Cafxutiani policieli. ganmcxade-
belma policielebs xeli gauwoda da adgomaSi daxmareba sTxova. am dros 
erT-erTma policielma Zlierad Caartya xelketi marjvena Tvalis areSi. 
ganmcxadebelma marjvena TvalSi myisierad dakarga mxedveloba. poli-
cielma scada meore TvalSic Caertya, magram ganmcxadebelma moaxerxa 
moqneuli xelketisTvis Tavis arideba. 

14. ramdenime ucnobma pirma igi yvelaze axlos mdebare #259-e afTiaqSi 
waiyvana. afTiaqis TanamSromlebi cdilobdnen, pirveladi samedicino dax-
mareba aRmoeCinaT sxva daSavebulebisTvis, romlebic ukve iq imyofebodnen. 

15. raRac momentSi ramdenime samxedro mosamsaxurem afTiaqSi SeRweva 
scada, rogorc irkveoda, iq myof xalxze Tavdasxmis mizniT, magram maT 
amaSi xeli SeuSales vinme I.G.-m da afTiaqis TanamSromlebma. cota mog-
vianebiT, ganmcxadebeli da 4 sxva dazaralebuli saswrafo daxmarebis 
manqaniT gadaiyvanes saswrafo samedicino daxmarebis klinikaSi. 

2.  faqtebis mTavrobiseuli versia

16. mTavrobis mtkicebiT, areulobsas daSavda ocze meti mSvidobiani 
moqalaqe da seriozulad dazianda sxvadasxva sajaro Tu kerZo qoneba.

17. Tumca, mTavroba ar eTanxmeba ganmcxadeblis versias misTvis zia-
nis miyenebasTan dakavSirebiT. mTavrobam moixmo Sidasaxelmwifoebrivi 
organoebis mier Catarebuli gamoZiebis Sedegebi (ix. qvemoT Tavebi B  da 
C) da ganacxada, rom ganmcxadebelma dazianeba miiRo ara policielisa-
gan, aramed basr saganze davardnis Sedegad.
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B.  ganmcxadeblisTvis aRmoCenili pirveladi samedicino daxmareba

18. 2003 wlis 16 oqtombers ganmcxadebeli gadaiyvanes saswrafo same-
dicino daxmarebis klinikaSi. samedicino istoriis Tanaxmad, mas daud-
ginda “hemofTalmia (sisxlCaqceva TvalbudeSi) da marjvena Tvalis 
daxuruli travma; marjvena quTuTos sisxlnaJRenTi Wriloba”. samedi-
cino CanawerSi aRniSnuli iyo, rom “ganmcxadebeli daSavda 2003 wlis 16 
oqtombers, qalaqSi momxdari cnobili movlenebisas”.

19. pirveladi samedicino daxmarebis aRmoCenis Semdeg, 17 oqtombers, 
ganmcxadebeli gadaiyvanes Tvalis daavadebaTa institutSi, ofTalmolo-
giis specialur klinikaSi. miyvanisas mas daesva diagnozi: “marjvena Tva-
lis skleris Zlieri perforacia... hifema [sisxlCaqceva Tvalis kaklis ka-
meraSi], hemofTalmia, quTuToze nakeri Wriloba”. ganmcxadebelma eqimebs 
uTxra, rom dazianeba miiRo policielis mier xelketis dartymis Sedegad.

20. 2003 wlis 17 oqtombers ganmcxadebels Cautarda saswrafo operacia. 
operaciis miuxedavad, man samudamod dakarga mxedveloba marjvena TvalSi. 

21. 2003 wlis 4 noembers ganmcxadebeli saavadmyofodan gaweres. misi 
mtkicebiT, ramdenime kviris Semdeg marcxena TvalSi mxedvelobis swrafi 
gauareseba daewyo. 

C. sisxlis samarTlis gamoZieba

1.  sarCeli da ganmcxadeblis dakiTxva

22. 2004 wlis 24 Tebervals ganmcxadebelma mTavar prokuraturas mi-
marTa sisxlis samarTlis sarCeliT, romelSic iTxovda masze moZalade 
policielis identifikaciasa da dasjas. man aseve daayena Suamdgomlo-
ba, rom misTvis mieniWebinaT “dazaralebulis” statusi (zərər çəkmiş şəxs) 
(Suamdgomlobis dayenebis TariRi dauzustebelia).

23. am droisaTvis mTavar prokuraturas ukve aRZruli hqonda sisxlis 
samarTlis saqme 2003 wlis 16 oqtombers sazogadoebrivi wesrigis darR-
vevis faqtebze. aRmoCnda, rom es sisxlis samarTlis saqme exeboda sazo-
gadoebrivi wesrigis winaaRmdeg mimarTul, savaraudod, demonstrantTa 
danaSaulebs da ar moicavda policielTa arc erT savaraudo darRvevas am 
movlenebisas. ganmcxadeblis saCivarze axali sisxlis samarTlis saqme ar 
aRZrula da misi werili daurTes zemoxsenebul sisxlis samarTlis saqmes.

24. 2004 wlis 13 da 16 marts ganmcxadebeli mowmis (da ara “dazarale-
bulis”) statusiT dakiTxa gamomZiebelma. ganmcxadeblis Cvenebis Tanaxmad, 
2003 wlis 16 oqtombers igi gavida zRvispira parkSi (romelic esazRvreba 
rogorc xaliCis saxelmwifo muzeumis, aseve azadliqis moednis mimdebare 
gzas) da skamze Camojda gazeTis wasakiTxad. daaxloebiT 2-is naxevrisT-
vis man parkSi dainaxa 200-mde adamiani, romlebic lozungebis SeZaxile-
biT arCevnebis Sedegebs aprotestebdnen. igi am jgufs SeuerTda, radgan 
TviTonac ukmayofilo iyo arCevnebis SedegebiT. jgufs miuZRodnen jer 
xaliCis saxelmwifo muzeumis, iqidan ki azadliqis moednis mimarTulebiT. 
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brbodan daaxloebiT 15-20 adamiani gzad yvelafers anadgurebda, zogierTi 
muzeumTan ganlagebul policielebs daesxa Tavs. ganmcxadebeli da bevri 
sxva adamiani zemoxsenebuli jgufidan axalgazrdebs msgavsi qmedebebisTvis 
kicxavdnen. rodesac igi miuaxlovda azadliqis moedans, naxa, rom iq met 
adamians moeyara Tavi, iyvnen opoziciis liderebic. man aseve dainaxa, rom 
moednis erT kuTxeSi ikribebodnen meamboxeTa policiisa da samxedro mo-
samsaxureebi. mas ar gaugonia policielTa da samxedro pirTa mxridan arc 
erTi mowodeba Sekrebili xalxis misamarTiT, rom daSliliyvnen da moedani 
daetovebinaT. moulodnelad brbosa da policias Soris Setakeba daiwyo. 
demonstrantebi policielebs qvebs, xis naWrebsa da metalis nivTebs esrod-
nen, maT ki demonstrantebs rezinis xelketebiT cema dauwyes. policielebma 
upiratesoba moipoves, xalxi panikaSi Cavarda da daiqsaqsa.

25. ganmcxadebeli agrZelebs:

“...Sin wasvla mindoda. xeebs Soris mivdiodi [azadliqis moednis erT-erT 
kuTxeSi], rodesac Cems ukan morbenali adamianebi damejaxnen da miwaze 
davvardi... iqve mdgom policiels, romelsac Cafxuti efara, unifor-
ma ecva da fariTa da xelketiT iyo aRWurvili, wamodgomaSi daxmareba 
vTxove. daxmarebis nacvlad, man marjvena Tvalis areSi xelketi Camartya. 
Tvali cremliT amevso da roca vkiTxe, ra davuSave da risTvis mcemda, 
davinaxe, rogor aswia xeli, CemTvis kvlav rom Caertya. am dros vigrZeni, 
rom iqve mdgomma sxva policielebma mas raRac gadaulaparakes da yvela 
maTgani momSorda. maTi samxreebis garCeva ver SevZeli. ver SevZleb Cemze 
moZalade policielisa da iqve mdgom sxva policielTa amocnobas. Sesa-
Zlebelia, iqve myofma sxva samoqalaqo pirebma SeZlon, magram ar vici, 
vin gaxda am incidentis mowme. CemiT wamovdeqi da mivlaslasebdi #259-e 
afTiaqisaken, roca ucnobma moxucma kacma xeli SemaSvela da afTiaqamde 
mimiyvana samedicino daxmarebis misaRebad. ucnobma afTiaqSi Semiyvana da 
wavida. afTiaqi sisxliT iyo mosvrili, Sig iyvnen daSavebuli samoqalaqo 
pirebi. am dros samxedroebi mouaxlovdnen afTiaqs da fanjaraze kakuni 
daiwyes. WaRara moxucma qalma, romelic afTiaqSi muSaobda, samxedroebi 
gakicxa. I.G.-m, romelic vicani, radgan satelevizio Jurnalisti iyo, 
kari Signidan gaaRo Tu ara, erT-erTma samxedro pirma xelketi mouqnia, 
Tumca, aacila. mizezi, ris gamoc I.G.  gareT gasvlas cdilobda, is iyo, 
rom daSavebulTaTvis saswrafos gamoZaxeba surda. raRac drois Semdeg 
saswrafom saavadmyofoSi gadagviyvana... saavadmyofoSi warbis Wrilobaze 
nakerebi damades da meore dRes Tvalis daavadebaTa institutSi gadami-
yvanes... iq gamikeTes operacia, romelic sam saaTs grZeldeboda... Tumca, 
operaciam ar miSvela da marjvena TvaliT sruliad davbrmavdi...”.

2.  eqspertizis pirveli daskvna

26. 2004 wlis 21 marts gamomZiebelma samedicino eqspertizis Cata-
reba moiTxova ganmcxadeblis dazianebebze. janmrTelobis dacvis sami-
nistros samedicino eqspertizisa da paTologiuri anatomiis departa-
mentis eqspertis 2004 wlis 28 ivlisis samedicino eqspertizis daskvnis 
(“eqspertizis pirveli daskvna”) Tanaxmad, eqspertiza Catarda 2004 wlis 
24 martidan 2004 wlis 28 ivlisamde. 
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27. eqspertizis pirveli daskvna rva gverdi iyo da ZiriTadad Sed-
geboda ganmcxadeblis samedicino istoriebis amonaridebisagan. Inter alia 
daskvna Semdegi Sinaarsis dazianebas aRwerda:

“marjvena Tvalis kakali daviwroebulia da igi Rrmadaa Camjdari Tvalbu-
deSi. darRveulia simetria marjvena da marcxena Tvalebs Soris da kvlav 
rCeba deformirebulad. marjvena Tvalis rqovana Semcirebulia marcxe-
nasTan SedarebiT. misi wina sferuli forma deformirebulia. SeiniSneba 
naWrilobevi rqovanis zeda nawilze. marjvena Tvalis gugis mrgvali sfe-
ro deformirebulia da TeTri nawilakebiTaa dafaruli. marjvena quTu-
Toze SeiniSneba daxrili, moTeTro naWrilobevi 3X0.5 zomiT.”

28. daskvnis Tanaxmad, samedicino istoriebsa da diagnozze dayrd-
nobiT, ganmcxadebelma namdvilad miiRo travma marjvena Tvalze, ramac 
gamoiwvia misi saxis formis Seuqcevadi deformacia. amiT safrTxe ar 
eqmneba mis sicocxles, magram kvalificirdeba, rogorc Zalze saziano 
ganmcxadeblis janmrTelobisTvis. daskvnaSi aRiniSna, rom “[xelmisawv-
dom masalebze dayrdnobiT], gamoricxuli ar aris, rom es dazianebebi 
miyenebuli iyos 2003 wlis 16 oqtombers viwro, myari, blagvi nivTis Se-
mortymis Sedegad... ganmcxadeblis mier aRweril ... an sxva garemoebebSi”. 
Tumca, eqspertma ver SeZlo gansazRvruli daskvnis dadeba dazianebis 
gamomwvev mizezebze da aRniSna, rom amgvari daskvnis gakeTebas SeZlebs 
mxolod ofTalmologiis eqspertTagan Semdgari samedicino sabWo.

29. samedicino saeqsperto kvlevis dasrulebamde, 2004 wlis 25 maiss 
ganmcxadebelma weriliT mimarTa mTavar prokurors, romelSic Cioda, rom 
inter alia gamomZiebelma, samedicino eqspertizis dasaniSnad saWiro forma-
lur proceduraTa dacvis nacvlad, ubralod weriliT Seatyobina, rom mis 
saqmeze tardeboda samedicino eqspertiza. igi aseve Cioda, rom daniSnulma 
samedicino eqspertma daagviana daskvnis gakeTeba da sxvadasxva teqstiT 
Tavi aarida dazaralebulis calke gamokvlevas. 2004 wlis 21 ivliss gan-
mcxadebelma mTavar prokurors mimarTa meore weriliT, romelSic imeoreb-
da zemoxsenebuli werilis teqsts. arc erTs pasuxi ar mohyolia.

30. ganmcxadeblis TqmiT, mas ar unaxavs eqspertizis pirveli daskvna, 
strasburgis sasamarTloSi winamdebare samarTalwarmoebis Sesabamisad, 
mTavrobis werilobiTi mimoxilvis miRebamde. 

3.  eqspertizis meore daskvna

31. 2004 wlis 13 seqtembers, gamomZieblis gadawyvetilebiT, meore sa-
medicino eqspertiza Catarda. eqspertebs inter alia Semdeg kiTxvebze unda 
gaecaT pasuxi:

“4. qalbatoni muradovas mier marjvena TvalSi mxedvelobis dakargva Ta-
vdapirvelma dazianebam gamoiwvia Tu Semdgomi samedicino mkurnalobisas 
daSvebuli Secdomis Sedegi iyo.

5. qalbatonma muradovam travma mis mier aRweril garemoebebSi miiRo _ 
anu policielis mier xelketis CartymiT _ Tu incidentisas dacemiT.”
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32. 2004 wlis 25 oqtombris samedicino daskvnis Tanaxmad (“samedicino 
eqspertizis meore daskvna”), eqspertiza Catarebulia 2004 wlis 13 seqt-
embridan 2004 wlis 22 oqtombramde, janmrTelobis dacvis saministros 
samedicino eqspertizisa da paTologiuri anatomiis departamentis oTxi 
eqspertis mier, romelTagan erT-erTi ofTalmologi iyo. 

33. samedicino eqspertizis meore daskvna 7 gverdisgan Sedgeboda da 
TiTqmis mTlianad imeorebda pirveli eqspertizis daskvnasa da samedici-
no istoriebis Canawerebs. daskvnaSi aRniSnuli iyo, rom ganmcxadebelma 
saTanado samedicino daxmareba miiRo rogorc saswrafo daxmarebis kli-
nikaSi, aseve Tvalis daavadebaTa institutSi da samedicino personals 
Secdoma ar dauSvia.

34. daskvna ar moicavda analizs ganmcxadeblisTvis miyenebuli dazia-
nebebis mizezebze.

35. saeqsperto daskvnis bolo nawilSi Semdegi pasuxebia gacemuli 
dasmul kiTxvebze (ix. zemoT punqti 31):

“4. qalbatonma muradovam marjvena TvalSi mxedveloba dakarga miyenebu-
li dazianebis Sedegad;

qalbatoni muradovas sxeulze ar aRmoCenila iseTi dazianeba, romelic 
tipuri iqneboda policiis xelketiT miyenebuli dazianebisa”.

36. ganmcxadeblis mtkicebiT, mas ar unaxavs eqspertizis meore das-
kvna, strasburgis sasamarTloSi winamdebare samarTalwarmoebis Sesaba-
misad, mTavrobis werilobiTi mimoxilvis miRebamde.

4.  sisxlis samarTlis gamoZiebis Sewyveta

37. 2004 wlis 26 noembers, gamomZieblis gadawyvetilebiT, sisxlis 
samarTlis saqme Sewyda. 

38. am gadawyvetilebis Tanaxmad, ganmcxadeblis garda, mis saqmeze 
kidev rva mowme daikiTxa. Catarda amocnobis procedura, rvave mowmes 
aCvenes ganmcxadeblis fotosuraTi, igi verc erTma ver icno.

39. mowmeTagan eqvsi policieli iyo, romlebic 2003 wlis 16 oqtom-
bers, arasanqcirebuli demonstraciis daSlisas, azadliqis moedansa an 
mis midebare teriotriaze imyofebodnen. maTi Cvenebis Tanaxmad, isini 
ar icnobdnen ganmcxadebels, misTvis xelketi ar CaurtyamT da arc dau-
naxavT, rom romelime policieli 2003 wlis 16 oqtombris movlenebisas 
qals xelketiT scemda. maTive varaudiT, ganmcxadebelma Tvali daiziana 
azadliqis moednidan gaqcevisas an uknidan brbos SejaxebiT dacemisas.

40. danarCeni ori mowme, A.V. da R.G. #259-e afTiaqis TanamSromlebi 
iyvnen, orive mamakaci. maTi Cvenebis Tanaxmad, isini samsaxurSi imyofebo-
dnen 2003 wlis 16 oqtombers da im dRes afTiaqSi dazianebebiT miyvanili 
qali ar unaxavT, ver cnobdnen ganmcxadebels da ar daunaxavT, rogor 
miiRo man dazianebebi. 

41. gadawyvetilebaSi agreTve aRiniSna: ganmcxadeblisTvis, amocnobis 
mizniT, 2003 wlis 16 oqtombers azadliqis moedanze myofi arc erTi 
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policieli da samxedro piri ar warudgeniaT, radgan man Tavis CvenebaSi 
aRniSna, rom ver SeZlebda masze moZalade piris amocnobas.

42. amas garda, gamomZiebeli miuTiTebda, rom samedicino eqspertizis 
meore daskvnis Tanaxmad, “ganmcxadeblis travma dacemisa da Zirs, blagv 
saganze Tavis dakvris Sedegi iyo, da rom mis sxeulze ar aRmoCenila 
iseTi dazianeba, romelic tipuri iqneboda policiis mier xelketiT mi-
yenebuli dazianebisa”.

43. gamomZiebelma daaskvna, rom ver dgindeboda policielis mier 
ganmcxadeblis xelketiT cemis faqti da daadgina, rom ganmcxadebeli 
dazianda Tavisive qmedebebis Sedegad. Sesabamisad, dadginda, rom ar 
momxdara sisxlis samarTlis danaSauli (cinayət hadisəsinin olmaması) da gan-
mcxadebels uari eTqva Suamdgomlobaze _ “msxverplad” eRiarebinaT. ga-
momZiebelma, aRniSnul mizezebze dayrdnobiT, gadawyvita ganmcxadeblis 
sarCelis safuZvelze dawyebuli gamoZiebis Sewyveta.

44. mTavrobis Tanaxmad, ganmcxadebels 2004 wlis 26 noembris gadawyve-
tilebis asli gaegzavna. ganmcxadeblis TqmiT, misTvis am gadawyvetile-
bis Sesaxeb arasodes ucnobebiaT.

D. samoqalaqo samarTalwarmoeba 

45. paralelurad, ganmcxadebelma 2004 wlis martSi Sinagan saqmeTa 
saministros winaaRmdeg samoqalaqo sarCeliT mimarTa sabailis saqalaqo 
sasamarTlos, romliTac fulad kompensacias iTxovda miyenebuli zia-
nisaTvis. 2004 wlis martSi sabailis saqalaqo sasamarTlom uari Tqva 
saqmis ganxilvaze. man aRniSna, rom saxelmwifos winaaRmdeg saqmeebSi kom-
pensaciis moTxovnisas mosarCeles finansTa saministro unda mieTiTebina 
Tanamopasuxed da sarCeli nazimis saqalaqo sasamarTloSi Seetana. 

46. ganmcxadebelma samoqalaqo sarCeliT mimarTa nazimis saqalaqo 
sasamarTlos (sarCelis Setanis TariRi dauzustebelia), romelSic Ta-
namopasuxeebad miuTiTa Sinagan saqmeTa da finansTa saministroebi da 
miyenebuli zianisTvis kompensacia moiTxova.

47. 2004 wlis 18 maisis weriliT, mTavarma prokuraturam nazimis sa-
qalaqo sasamarTlos acnoba, rom ganmcxadeblis braldebaTa safuZvelze 
dawyebuli sisxlis samarTlis gamoZieba kvlav mimdinareobda. 

48. 2004 wlis 7 ivniss nazimis saqalaqo sasamarTloSi saqmis pirveli 
mosmena gaimarTa, romelzec mosamarTlem mxareTa poziciebi moismina. gan-
mcxadebelma isaubra faqtze, ramac misi usinaTloba gamoiwvia da Tavisi 
moTxovna kvlav daafiqsira. pirveli mopasuxis, Sinagan saqmeTa saminis-
tros advokatma aRniSna, rom ganmcxadeblis mier Setanili sisxlis samarT-
lis sarCeli kvlav sagamoZiebo organoebis mokvlevis sagani iyo. man aseve 
dasZina, rom policia uflebamosili gaxldaT, 2003 wlis 16 oqtombers br-
bos winaaRmdeg ZalisTvis miemarTa, radgan manifestacia arasanqcirebuli 
iyo da misi monawileebi sajaro wesrigs arRvevdnen. nebismier SemTxvevaSi, 
advokatis mtkicebiT, policielebs am qalbatonisaTvis ziani ar miuye-
nebiaT da mosarCelis braldebebi usafuZvlo iyo. finansTa saministros 
advokati pirveli mopasuxis advokatis Sesagebels daeTanxma.
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49. 2004 wlis 18 ivniss nazimis saqalaqo sasamarTlom moismina sami 
mowmis Cveneba, romlebmac ganmcxadeblis sasargeblo Cvenebebi misces.

50. batoni I.G.-s (mamakaci, romelsac ganmcxadenebli axsenebda Tavis 
CvenebaSi, ix. zemoT 25-e punqti) Cvenebis Tanaxmad (sasamarTlosTvis 
miwodebul amonaridSi gamotovebulia advokatebis SekiTxvebi jvaredini 
dakiTxvisas, Tumca, CanawerSi ikiTxeba mowmeTa pasuxebi am kiTxvebze):

„2003 wlis 16 oqtombers m. muradova #259-e afTiaqSi vnaxe, igi daWri-
li iyo marjvena TvalSi. am dros ramdenime policielma scada afTiaqSi 
SemoWra da roca karis gaReba movisurve, maT CemTvis Cartymac scades. me 
ar daminaxavs, Tu vin scema m. muradova da amaze verafers vityvi. 

[ganmcxadeblis advokatis mier jvaredini dakiTxviT miRebuli pasuxebi:]
-  ara, ar daminaxavs policielis mier mosarCele m. muradovasTvis 

Cartymis faqti.
-  diax, im dRes gamoviZaxe saswrafo daxmarebis manqana, radgan m. mu-

radova daSavebuli iyo.
-  diax, azadliqis moedanze m. muradova rom davinaxe, mas Tvali ukve 

dasiebuli hqonda da sisxliT iyo mosvrili.
-  diax, afTiaqis kari rom gavaRe, [maT] undodaT CemTvis CaertyaT, 

magram dartyma avicile karis swrafad daxurviT.
[mopasuxis advokatis mier jvaredini dakiTxviT miRebuli pasuxi:]
-  ara, ar daminaxavs mosarCele m. muradovasTvis policielis mier 

Cartymis faqti.“

51. qalbatoni A.A.-s Cveneba:

„ 2003 wlis 16 oqtombers, daaxloebiT 14:00 saaTisaTvis, azadliqis 
moedanze xalxma Sekreba daiwyo. am dros mTavrobis saxlTan vimyofebodi 
[mdebareobs azadliqis moedanze] da davinaxe azadliqis moedanze Sekre-
bilma policiisa da specdaniSnulebis Zalebma yovelgvari gafrTxilebis 
gareSe rogor dauwyes xalxs xelketebiT cema, iq viyavi da davinaxe mo-
sarCele, romlis saxelic mogvianebiT gaxda CemTvis cnobili, igi uknidan 
dajaxebis [brbos mier] Sedegad miwaze daeca da me davinaxe Sav unifor-
maSi Cacmuli policielebi, romelTac efaraT Cafxutebi da aRWurvilni 
iyvnen xelketebiT. man [ganmcxadebelma] policiis oficrebs xeli gauwoda 
da wamodgomaSi daxmareba sTxova, magram erT-erTma policielma marjvena 
TvalSi mTeli ZaliT Caartya xelketi. roca policielma scada, qalis-
Tvis meoredac Caertya, ganmcxadebelma Tavis gaweviT airida moqneuli 
xelketi. Semdeg ramdenime samoqalaqo pirma igi #259-e afTiaqSi waiyva-
na, romelic iqve axlos mdebareobda. mas afTiaqSi pirveladi samedicino 
daxmareba aRmouCines da Semdeg sxva dazianebulebTan erTad saswrafo 
daxmarebis manqaniT saavadmyofoSi waiyvanes.

[ganmcxadeblis advokatis mier jvaredini dakiTxviT miRebuli pasuxebi:]
-  diax, 2003 wlis 16 oqtombers azadliqis moedanze SekrebilTa Soris 

viyavi.
-  diax, m. muradova, romelsac manamde ar vicnobdi, im dRes iq iyo.
-  diax, 2003 wlis 16 oqtombers davinaxe, rogor daeca m. muradova 

miwaze da rogor Caartya erT-erTma policielma xelketi.
-  diax, m. muradovas Tvali dauzianda policielis mier xelketis Car-
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tymis Sedegad.
-  diax, mas samedicino daxmareba aRmouCines iqve mdebare „mwvane af-

TiaqSi“ da saswrafo daxmarebis manqaniT saavadmyofoSi gadaiyvanes.
[mopasuxis advokatis mier jvaredini dakiTxviT miRebuli pasuxebi:]
-  ara, ver SevZlebdi im policielis amocnobas, romelmac m. murado-

vas Caartya.
-  diax, vicnobdi G.G.-s manamde, magram m. murdova im dRes azadliqis 

moedanze vnaxe pirvelad.“

52. qalbatoni G.G.-s Cveneba:

„mosarCeles manamde ar vicnobdi. 2003 wlis 15 oqtombers #246-e ubanze 
vakvirdebodi arCevnebis mimdinareobas. 16 oqtombers, daaxloebiT dRis 
2-3 saaTze, azadliqis moedanze davinaxe, rogor daeca miwaze m.muradova 
da iqve mdgom Cafxutian da xelketian policielebs sTxova, misTvis ar 
daertyaT, magram erT-erTma policielma m. muradovas xelketi Caartya, 
ris Sedegadac mas Tvali dauzianda. me ganmcxadeblisaTvis wamali „mwvane 
afTiaqSi“ viyide. 

[ganmcxadeblis advokatis mier jvaredini dakiTxviT miRebuli pasuxebi:]
-  diax, 2003 wlis 16 oqtombers davinaxe, rogor daeca m. muradova 

miwaze. am qalbatonis saxeli mogvianebiT Sevityve. 
-  diax, 2003 wlis 16 oqtombers azadliqis moedanze erT-erTma poli-

cielma xelketi Caartya m. muradovas marjvena Tvalis areSi.
-  ara, manamde m. muradovas ar vicnobdi.
-  diax, m. muradova erTma kacma moiyvana. davinaxe, rom Tvali Ca-

sisxlianebuli hqonda.
[mopasuxis advokatis mier jvaredini dakiTxviT miRebuli pasuxi:]
-  diax, miTxres, rom wamali, romelic m. muradovas sWirdeboda, iqve 

mdebare „mwvane afTiaqSi“ hqondaT.“

53. imave dRes, 2004 wlis 18 ivniss, nazimis saqalaqo sasamarTlom 
ganmcxadebels sasarCelo moTxovnaze uari uTxra. sasamarTlom, mosar-
Celis samedicino istoriis gaTvaliswinebiT, aRniSna, rom ganmcxadebels 
Tvali dauzianda. Tumca, misi azriT, mosarCelem ver SeZlo im bralde-
bis dasabuTeba, rom dazianeba policielma miayena. kerZod, sasamarTlom 
mowmeTa Cvenebebi Semdegnairad Seafasa:

„sasamarTlom moismina mowmis G.G.-s Cveneba, romlis Tanaxmadac igi ma-
namde piradad ar icnobda m. muradovas. ... 2003 wlis 16 oqtombers, da-
axloebiT dRis 14:00-15:00 saaTze, man dainaxa, rogor daeca m. muradova 
miwaze da rogor sTxova niRbian, xelketebiT SeiaraRebul policielebs, 
misTvis ar daertyaT. Tumca, erT-erTma policielma m. muradovas xelke-
ti Caartya. Sedegad, m. muradovas Tvali dauzianda. [mowmem] m. muradovas-
Tvis „mwvane afTiaqSi“ wamali SeiZina.

mowmem, qalbatonma A. A.-m  analogiuri Cveneba misca.

mowmis, batoni I.G.-s Cvenebis Tanaxmad, 2003 wlis 16 oqtombers man #259-e 
afTiaqSi naxa m. muradova, romelsac Tvali hqonda dazianebuli. ... mas ar 
unaxavs, vin scema m. muradova.
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azerbaijanis respublikis sisxlis saproceso kodeqsis muxli 77.1 Ta-
naxmad, TiToeuli mxare valdebulia, Tavisi moTxovnebis gasamyareblad 
warmodgenili nebismieri braldeba daamtkicos.

sasamarTlo ganxilvaze m.muradovam ver SeZlo Tavisi sasarCelo moTxo-
vnis braldebaTa damtkiceba.

sasamarTlo miiCnevs, rom sasamarTlo procesze mosmenili mowmeTa Cvene-
bebi ver CaiTvleba ganmcxadeblis sarCelis dakmayofilebis safuZvlad.

zemoxsenebulis SefasebiT, sasamarTlo askvnis, rom sarCels uari unda 
eTqvas dausabuTeblobis gamo.“

54. 2004 wlis 17 seqtembers saapelacio sasamarTlom ZalaSi datova pir-
veli instanciis sasamarTlos gadawyvetileba da damatebiTi Seswavlis ga-
reSe aRniSna, rom ganmcxadebelma ver SeZlo misi braldebebis dasabuTeba.

55. 2005 wlis 2 Tebervals uzenaesma sasamarTlom qveda instanciis 
sasamarTloTa gadawyvetilebebi ZalaSi datova.

II. Sesabamisi erovnuli kanonmdebloba

A.  Zalis gamoyeneba

1.  1999 wlis 8 oqtombris kanoni policiis Sesaxeb 

56. policiels ufleba aqvs, damnaSavesTan mimarTebiT gamoiyenos spe-
cialuri aRWurviloba inter alia buntis an masobrivi daumorCileblobisas 
(muxli 26. II). „specialuri aRWurviloba“ gulisxmobs xelketebs, xel-
borkilis saxeobebs, cremlsaden gazs, rezinis tyviebs, wylis Wavls da 
sxva saSualebebs (muxli 1). fizikuri Zala, specialuri aRWurviloba an 
cecxlsasroli iaraRi gamoiyeneba mxolod absoluturi aucileblobi-
sas, safrTxis proporciulad. amgvari absoluturi aucileblobis dros 
gamoyenebuli fizikuri Zalis, specialuri aRWurvilobis an cecxlsas-
roli iaraRis gamoyenebis Sedegad, adamianis gardacvaleba ar CaiTvleba 
sicocxlis uflebis darRvevad (muxli 26. II). policiis Sesabamisma or-
ganom TiToeul amgvar incidentze, roca gamoyenebulia fizikuri Zala, 
specialuri aRWurviloba Tu cecxlsasroli iaraRi, mokvleva unda Ca-
ataros da am saSualebaTa gamoyenebis kanonierebasTan dakavSirebiT mo-
sazreba gamoTqvas (muxli 26. VII). policielis mier Zalis ukanono gamoye-
neba wamoWris misi pasuxismgeblobis sakiTxs Sesabamisi kanonmdeblobiT 
(muxli 26. IX).

57. policiels ufleba aqvs, gamoiyenos fizikuri Zala, specialuri 
aRWurviloba an cecxlsasroli iaraRi mxolod absoluturi aucileb-
lobisas an Tavdacvis saWiroebisas _ mas Semdeg, rac yvela sxva iZulebis 
saSualeba uSedegod dasruldeba _ da danaSaulis simZimisa da damnaSavis 
pirovnebis gaTvaliswinebiT (muxli 27.I.1.). fizikuri Zalis, specialuri 
aRWurvilobis an cecxlsasroli iaraRis gamoyenebiT dazaralebul ada-
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mianebs unda aRmouCinon pirveladi samedicino daxmareba (27.I.5.). poli-
cielma Sesabamis organos werilobiT unda acnobos im garemoebis Sesaxeb, 
romelSic fizikuri Zala, specialuri aRWurviloba an cecxlsasroli 
iaraRi gamoiyena (muxli 27.I.7). Zalis amgvari gamoyenebis Sesaxeb aseve 
unda ecnobos Sesabamis prokurors 24 saaTis ganmavlobaSi (muxli 27.I.8).

2.  1994 wlis 8 Tebervlis kanoni Sida sajariso erTeulebis statusis 
Sesaxeb

58. samxedro mosamsaxureebma winaswar unda Seatyobinon maT mier fi-
zikuri Zalis, specialuri aRWurvilobis, cecxlsasroli iaraRis an sa-
brZolo aRWurvilobis gamoyenebis ganzraxvis Sesaxeb da meore mxares 
sakmarisi dro unda miscen, daemorCilos maT moTxovnebs, vidre Zalis 
amgvar gamoyenebas mimarTaven. Tumca, gamonaklisi dasaSvebia im SemTxve-
vebSi, roca aseTi winaswari Setyobineba udrooa an SeuZlebelia, an roca 
Zalis gamoyenebis dagvianebiT safrTxe eqmneba adamianis sicocxles an 
janmrTelobas, an gamoiwvevs sxva mniSvnelovan Sedegebs. samxedro mosam-
saxureebi valdebulni arian, pirveladi samedicino daxmareba aRmouCinon 
dazaralebulebs da Sesabamis prokurors acnobon nebismieri saxis dazia-
nebis, an gardacvalebis Sesaxeb, Zalis gamoyenebas rom mohyva. samxedro 
mosamsaxureTa mier Zalis gamoyeneba uflebamosilebis gadametebiT, maTi 
pasuxismgeblobis sakiTxs wamoWris Sesabamisi kanonmdeblobiT (muxli 19).

59. saWiroebis SemTxvevaSi, masobrivi daumorCileblobisas, dasaSvebia 
Semdegi specialuri aRWurvilobis gamoyeneba: rezinis xelketebi, cre-
mlsadeni gazi, sinaTlisa da xmis gamomcemi specialuri mowyobilobebi, 
wylis Wavli, javSniani satransporto saSualebebi da gawvrTnili ZaRle-
bi (muxli 21).

B. sisxlis samarTlis procesi

60. 2000 wlis sisxlis samarTlis saproceso kodeqsis 39.1.1 da 41.1 
muxlebis Tanaxmad, sisxlis samarTalwarmoeba ar unda daiwyos da, Tu 
dawyebulia, unda Sewydes winaswari gamoZiebis etapze, Tu dadginda, rom 
danaSauli ar momxdara (cinayət hadisəsi olmadıqda).

61. Tu arsebobs sakmarisi safuZveli saimisod, rom pirs miadga pirda-
piri moraluri, fizikuri an materialuri ziani sisxlis samarTliT aRwe-
rili qmedebis Sedegad, es piri unda CaiTvalos „danaSaulis msxverplad“ 
(zərər çəkmiş şəxs) (muxli 87.1). Tu sisxlis samarTalwarmoebis dawyebisas 
piris „danaSaulis msxverplad“ aRiarebisTvis sakmarisi safuZvlebi ar 
arsebobs, „danaSaulis msxverplis“ statusis miniWebis gadawyvetileba 
unda miiRon (winaswari mokvlevis stadiaze gamomZieblma, gamomZieblma, 
prokurorma an sasamarTlom) rogorc ki amgvari safuZvlebis arseboba 
dadgindeba (muxli 87.4).

62. „danaSaulis msxverpls“ aqvs inter alia Semdegi saproceso uflebebi: 
sisxlis samarTlis saqmes daurTos masalebi; winaswari gamoZiebis nebis-
mier etapze moiTxovos kerZo gamoZiebis statusi; sagamoZiebo organos 

muradova azerbaijanis winaaRmdeg



142

qmedebebi eWvqveS daayenos; daayenos Suamdgomlobebi; xeli miuwvdebodes 
saqmis masalebsa da Canawerebze; iyos informirebuli da moipovos sisxlis 
sagamoZiebo organos saproceso gadawyvetilebaTa aslebi (sisxlis samar-
Talwarmoebis Sewyvetis gadawyvetilebis CaTvliT); gaasaCivros saproce-
so qmedebebi an gadawyvetilebebi da sxva (muxli 87.6). amisgan gansxvavebiT, 
samarTalwarmoebaSi mowmis statusiT monawile pirs xeli miuwvdeba saqmis 
im masalebsa da Canawerebze, romlebic mas ukavSirdeba (muxli 95.6.8).

63. sisxlis samarTalwarmoebis mxareebi (agreTve sxva pirebi, romle-
bic samarTalwarmoebaSi monawileoben sisxlis samarTlis saproceso 
kodeqsiT gansazRvrul SemTxvevebSi) uflebamosilni arian, gaasaCivron 
sisxlis samarTlis saqmeebze sagamoZiebo organos mier miRebuli sapro-
ceso qmedebebi an gadawyvetilebebi. winaswari mokvlevis gamomZieblis 
an gamomZieblis saproceso qmedebebi an gadawyvetilebebi SesaZloa ga-
saCivrdes zedamxedvel prokurorTan, am ukanasknelisa ki ierarqiulad 
zemdgom prokurorTan (muxlebi 122.2.1 da 122.2.2). sisxlis samarTlis 
saproceso kodeqsis 449.3 muxliT gansazRvruli zogierTi xasiaTis sa-
proceso qmedeba an gadawyvetileba (miRebuli winaswari mokvlevis ga-
momZieblis, gamomZieblis an zedamxedveli prokuroris mier) SesaZloa 
gasaCivrdes pirdapir zedamxedvel sasamarTloSi (muxli 122.2.3).

64. sisxlis samarTlis saqmeebze sagamoZiebo organos mier miRebul sa-
proceso qmedebaTa an gadawyvetilebaTa pirdapir zedamxedvel sasamarT-
loSi gasaCivreba SeuZliaT Semdeg pirebs: (1) braldebuls (eWvmitanils) 
an mis warmomadgenels, (2) dazaralebul mxares (danaSaulis msxverpls) 
an mis warmomadgenels da (3) sxva pirebs, romelTa uflebebic dairRva 
sadavo qmedebiT an gadawyvetilebiT (muxli 449.2). sisxlis samarTalwar-
moebis Sewyvetis Sesaxeb gadawyvetileba SeiZleba gasaCivrdes inter alia 
zedamxedvel sasamarTloSi (muxli 449.3.5).

65. sisxlis saproceso kodeqsis 264-272-e muxlebi adgens procedu-
rebs eqspertizis Catarebis Sesaxeb. kerZod, muxli 268.1.4-is Tanaxmad, 
danaSaulSi braldebul an eWvmitanil pirs ufleba aqvs inter alia Caata-
ros „alternatiuli eqspertiza“ da moiTxovos am eqspertizis Sedegebis 
darTva sisxlis samarTlis saqmeze.

C.  samoqalaqo samarTalwarmoeba

66. 2000 wlis samoqalaqo saproceso kodeqsis muxli 77.1-is mixedviT, 
samoqalaqo samarTalwarmoebis TiToeul mxares valdebuleba ekisreba, 
misi moTxovnebisa da miznebis safuZvlebi daamtkicos. 

67. samoqalaqo saproceso kodeqsis muxli 245.1.4-is Tanaxmad, mosamarT-
le valdebulia, SeaCeros samoqalaqo samarTalwarmoeba, Tu SeuZlebelia 
sarCelis ganxilva misTvis xelSemSleli sxva sakonstitucio, samoqalaqo, 
sisxlis an administraciuli samarTalwarmoebis dasrulebamde.

68. samoqalaqo saproceso kodeqsis muxli 265.4-is Tanaxmad, Tu sa-
samarTlo samoqalaqo sarCelis ganxilvisas danaSaulebriv niSnebs aRmoa-
Cens saqmis mxareebis an mesame pirTa qmedebebSi, amis Sesaxeb specialuri 
dadgenilebiT (xüsusi qərardad) unda mimarTos sazogadoebriv prokurors.
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III. Sesabamisi saerTaSoriso angariSebi da dokumentebi

A.  gaeros mier miRebuli ZiriTadi principebi Zalis gamoyenebasTan 
dakavSirebiT

69. samarTaldamcveli organoebis qcevis kodeqsis (miRebulia gaeros 
generaluri asambleiis 1979 wlis 17 noembris 34/169 rezoluciiT) Sesa-
bamisi amonaridebi ase ikiTxeba: 

muxli 3

„samarTaldamcvelma organoebma Zala unda gamoiyenon mxolod mkacri au-
cileblobisas da maTi samsaxurebrivi uflebamosilebis farglebSi“.

muxli 5

„dauSvebelia samarTaldamcveli piris mier wameba an sxva sastiki, ara-
adamianuri an damamcirebeli mopyroba an dasja, waqezeba an Sewynareba. 
aseve dauSvebelia, samarTaldamcvelma pirma moixmos zemdgomis brZa-
nebebi an gamonaklisi garemoebebi _ rogoricaa saomari mdgomareoba an 
omis safrTxe, erovnuli uSiSroebis safrTxeSi yofna, Sida politikuri 
arastabiluroba an sxva sagangebo mdgomareoba _ wamebis an sxva sastiki, 
araadamianuri an damamcirebeli mopyrobis an dasjis gasamarTleblad.“

70. samarTaldamcveli pirebis mier Zalisa da cecxlsasroli iaraRis  
gamoyenebis ZiriTadi principebis (miRebulia kubaSi, havana, 1990 wlis 
27 agvistodan 7 seqtembramde, danaSaulis prevenciisa da damnaSaveTa 
mopyrobis Sesaxeb gaeros merve kongresis mier) Sesabamis amonaridebSi 
vkiTxulobT:

„... 2. mTavrobebma da samarTaldamcvelma organoebma gamosayenebel saSua-
lebaTa SeZlebisdagvarad farTo sia unda SeimuSaon da samarTaldamcve-
li pirebi sxvadasxva tipis iaraRiTa da sabrZolo masalebiT aRWurvon, 
rac maT saSualebas miscems, diferencirebulad gamoiyenon Zala da ce-
cxlsasroli iaraRi. amaSi moiazreba qmedunarianobis SemzRudveli ara-
letaluri iaraRis SemuSaveba Sesabamis situaciebSi gamosayeneblad, im 
mizniT, rom maqsimalurad SeizRudos sikvdilis an dazianebis gamomwvev 
saSualebaTa gamoyeneba. amave miznisTvis, samarTaldamcvel organoebs 
unda SeeZloT, aRiWurvon iseTi damcavi aRWurvilobiT, rogoricaa fa-
rebi, Cafxutebi, tyviagaumtari Jiletebi da satransporto saSualebebi, 
raTa nebismieri iaraRis gamoyenebis saWiroeba Semcirdes.

3. qmedunarianobis SemzRudveli araletaluri iaraRis SemuSaveba da 
samarTaldamcvelTa aRWurva sifrTxiliT unda iqnas Seswavlili, raTa 
Semcirdes neitralur pirTa safrTxeSi Cagdebis riski; amgvari iaraRis 
gamoyeneba sifrTxiliT unda gakontroldes.

4. samarTaldamcvelma pirebma TavianTi uflebamosilebis Sesrulebisas 
maqsimalurad unda scadon, araZaladobriv saSualebebs mimarTon Zalisa 
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da cecxlsasroli iaraRis gamoyenebamde.

5. roca gardauvalia Zalisa da cecxlsasroli iaraRis gamoyeneba, samar-
Taldamcvelma organoebma:

(a) Zalisa da iaraRis gamoyenebisas SezRudvebs unda mimarTon da imo-
qmedon danaSaulis simZimis proporciulad da kanonieri miznis mi-
saRwevad;

(b) unda Seamciron zarali da ziani da pativi unda scen da gaufr-
Txildnen adamianis sicocxles;

(c) unda uzrunvelyon, rom yvela daSavebul an dazaralebul pirs 
adreul etapzeve aRmouCinon samedicino da sxvagvari daxmareba...

6. roca dazianeba an sikvdili gamoiwvia samarTaldamcvelTa mier Zalisa 
da cecxlsasroli iaraRis gamoyenebam, maT amis Sesaxeb swrafad unda ac-
nobon TavianT zemdgomT, 22-e principis Sesabamisad.

7. mTavrobebma unda uzrunvelyon, rom samarTaldamcvelTa mier Zalisa 
da cecslsasroli iaraRis ukanono an uflebamosilebis gadametebiT ga-
moyeneba maTi kanonmdeblobebiT isjebodes rogorc sisxlis samarTlis 
danaSauli.

8. dauSvebelia gamonaklisi garemoebebis _ rogoricaa Sida politikuri 
arastabiluroba an sxva sagangebo mdgomareoba _ moxmoba am ZiriTadi 
principebidan gadasaxvevad. ...

... 22. mTavrobebma da samarTaldamcvelma organoebma unda Seqmnan  me-6 da 
me-11 (f) principebSi aRniSnuli faqtebis efeqtiani moxsenebisa da ganxil-
vis procedurebi. mTavrobebma da samarTaldamcvelma organoebma unda 
uzrunvelyon, rom am principebis Tanaxmad moxsenebul faqtebze arse-
bobdes efeqtiani ganxilvis procesi da, Sesabamis SemTxvevebSi, damouki-
debel administraciul an sagamoZiebo organoebs SeeZloT iurisdiqciis 
ganxorcieleba. gardacvalebis, mZime dazianebis an sxva mZime Sedegebis 
SemTxvevebSi, dauyovnebliv unda gaegzavnoT detaluri angariSi adminis-
traciul ganxilvasa da sasamarTlo kontrolze pasuxismgebel, ufleba-
mosil organoebs. 

23. Zalis an cecxlsasroli iaraRis gamoyenebiT dazaralebul ada-
mianebs an maT  kanonier warmomadgenlebs xeli unda miuwvdebodeT da-
moukidebel procesze, sasamarTlo samarTalwarmoebis CaTvliT. amgvari 
adamianebis daRupvis SemTxvevebSi, es debuleba Sesabamisad gavrceldeba 
maT STamomavlebze.

24. mTavrobebma da samarTaldamcvelma organoebma unda uzrunvel-
yon zemdgom pirTa pasuxisgebaSi micema, Tu maT icodnen an unda scod-
nodaT, rom  maT daqvemdebarebaSi myofma samarTaldamcvelma pirebma 
ukanonod gamoiyenes an gamoiyenebdnen Zalas an cecxlsasrol iaraRs da, 
maTi uflebamosilebis farglebSi, aranairi zomebisTvis ar miumarTavT 
zemoxsenebulis Tavidan asacileblad, aRsakveTad an Sesabamisi organos-
Tvis mosaxseneblad.“
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B.  saerTaSoriso organoebisa da adamianis uflebaTa sferos arasam-
Tavrobo organizaciebis angariSebi

71. amonaridSi evropis sabWos wevri saxelmwifoebis movaleobaTa da 
valdebulebaTa dacvis Sesaxeb komitetis  (monitoringis komiteti) anga-
riSidan „demokratiuli institutebis funqcionireba azerbaijanSi“, ro-
melic Sesrulda Tanamomxseneblebis, batoni grosisa da batoni martines 
kasanis mier (2004 wlis 12 ianvari, dok. 10030), vkiTxulobT:

„D. arCevnebis Semdgomi movlenebi

34. arCevnebis dRes, SuadRidan, usafrTxoebis Zalebi mravlad iyvnen mu-
savatis Stabis mimdebare teritoriaze. musavatis momxreebma saRamos par-
tiis ofisis win daiwyes Sekreba, romelic arasanqcirebuli iyo, magram 
mSvidobiani. saarCevno ubnebis daxurvidan maleve musavatis momxreebma 
partiis liderebi gamarjvebulad gamoacxades. daiwyo mciredi Sexla-
Semoxla da demonstracia policielebma mswrafl CaaxSes. usafrTxoebis 
Zalebma, romlebic partiis ofisSi Sesvlas cdilobdnen misi warmomadgen-
lebis dasakaveblad, demonstrantebze Zalas mimarTes, rasac Zalismieri 
brZola mohyva.

35. meore dRes, rogorc ki gamoqveynda winaswari monacemebi, musava-
tis partiam Sedegebi ararealisturad da gayalbebulad gamoacxada da 
momxreebs dedaqalaqis centralur moedanze demonstraciisken mouwoda. 
demonstrantebma policiis manqana moipares da mimarTes policielebis 
winaaRmdeg, ra drosac policieli gardaicvala. SetakebaSi, romelic am 
incidents mohyva, ramdenime adamiani _ rogorc demonstranti, aseve po-
licieli _ mZimed daiWra. zogierTi wyaros cnobiT, Setakebisas oTxi ada-
miani daiRupa.“

72. amonawerSi evropaSi usafrTxoebisa da TanamSromlobis organi-
zaciis, demokratiuli institutebisa da adamianis uflebaTa ofisis 
(OSCE/ODIHR) angariSidan, romelic momzadda 2003-2004 wlebSi azerbai-
janSi sasamarTlos monitoringis proeqtis farglebSi (2005 wlis 4 Te-
bervali), vkiTxulobT:

„arCevnebis Semdgom mswrafl, 15 da 16 oqtombers, baqoSi gaimarTa de-
monstraciebi, rasac usafrTxoebis Zalebsa da demonstrantebs Soris Za-
lismieri Setakeba mohyva.

15 oqtombris saRamos, partia musavatis Stabis win, OSCE/ODIHR-is arCe-
vnebze sadamkvirveblo misiis wevrebma naxes, rogor daesxa Tavs policia 
opoziciis momxreebs. 16 oqtombers baqos centrSi azadliqis moedanze 
Seikriba ramdenime aTasi demonstranti da opoziciis mxardamWeri, raTa 
gaeprotestebinaT, maTi SefasebiT, moparuli arCevnebi. moednisken mi-
maval gzaze TviTmxilvelebma naxes, rogor vandalurad azianebdnen de-
monstrantebi Senobebsa da manqanebs da policiis Zalebs esrodnen meta-
lis firfitebsa da qvebs. moedanze demonstrantebs swrafad Semoartyes 
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alya policiisa da usafrTxoebis Zalebma da ganusazRvrelad didi Zala 
ixmares brbos dasaSlelad. TviTmxilvelTa cnobiT, usafrTxoebis Zale-
bi demonstrantebs xelketebiT scemdnen mas Semdeg, rac daakavebdnen da 
safrTxes aRar warmoadgendnen, an roca moednidan gaqcevas cdilobdnen. 
videoCanawerebze aRbeWdilia mtkicebulebebi samTavrobo Zalebis mier 
Zalis gadametebisa da gamoyenebuli sisastikis Sesaxeb, demonstrantebis 
dasaZlevad. 

Zaladobas mohyva dakavebebis talRa. Tanamdebobis pirTa gancxadebiT, 
daakaves pirebi, romlebic monawileobdnen Zaladobriv qmedebebSi an pa-
suxismgebelni iyvnen Zaladobis organizebaze. ... Sinagan saqmeTa minis-
trma ganacxada, rom Zalismieri Setakebis Semdgom daakaves 600-ze meti 
adamiani. ...

arCevnebTan dakavSirebiT dakavebul pirTa umravlesoba mogvianebiT 
braldebis gareSe gaaTavisufles. jamSi, arCevnebis Semdgom SetakebasTan 
dakavSirebiT, sisxlis samarTlebrivi brali waeyena 129 adamians, romel-
Tagan am angariSis momzadebis periodisTvis 125 gasamarTlda. ...

winamdebare angariSze muSaobisas OSCE/ODIHR-isTvis cnobili ar gamxda-
ra arc erTi saqme, romelSic policielebs an sxva Tanamdebobis pirebs 
waeyenaT braldeba sisastikis an demonstrantTa mimarT Zalis gadamete-
buli gamoyenebisTvis.“

73. amonaridSi adamianis uflebaTa helsinkis saerTaSoriso fede-
raciis 2003 wlis angariSidan vkiTxulobT:

„15 oqtombris saRamos da momdevno dRes policiasa (aseve samxedroebs) da 
momitingeebs Soris Setakeba gadaizarda masobriv Zaladobriv konfron-
taciaSi, radgan opozicia gayalbebul arCevnebs aprotestebda. policiam 
da samxedroebma azadliqis (Tavisuflebis) moedans alya Semoartyes da 
momitingeebis mimarT gamoiyenes cremlsadeni gazi, rezinis tyviebi, po-
liciis ZaRlebi da xelketebi. isini momitingeebs sastikad scemdnen mas 
Semdegac, rac miwaze ecemodnen. daSavda bevri adamiani, maT Soris, presis 
warmomadgenlebi. aseve daSavda bevri policielic. winamdebare angari-
Sis werisas gardacvlilTa raodenoba jer gaurkveveli iyo. sxvadasxva 
wyaroze dayrdnobiT, gardaicvala 2 an 4 adamiani, daSavda aTobiT, maT 
Soris xuTi wlis bavSvi. azerbaijanis xelisuflebis warmomadgenlebma 
ganacxades, rom masobrivi daumorCilebloba waaqezes opoziciis lidere-
bma, raTa azerbaijanSi momxdariyo destabilizacia, Tumca, uamravi ada-
mianis cnobiT, policielTa qmedebebis provocireba ar momxdara.“

74. adamianis uflebaTa helsinkis saerTaSoriso federaciis 2004 wlis 
angariSis Sesabamis amonaridSi vkiTxulobT:

„16 oqtombers opoziciis aqtivistebma unebarTvo mitingis gamarTva sca-
des azadliqis moedanze, baqos centrSi. policielebma isini scemes. aq-
tivistTagan erT-erTi, 52 wlis hamigada zahidovi, cemisas gardaicvala, 
asobiT adamiani daSavda. momitingeebi policielebs winaaRmdegobas qvebis 
sroliT uwevdnen, ra drosac aTobiT policieli daSavda. daiwyo sisxlis 
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samarTlebrivi gamoZiebebi, Tumca policielTa sisastikeze gamoZieba ar 
Catarebula. metic, Sinagan saqmeTa saministrosa da prokuraturis erTo-
bliv gancxadebaSi aRniSnulia, rom opozicias ekisreba pasuxismgebloba 
momitingis sikvdilze.“

75. amerikis saxelmwifo departamentis adamianis uflebaTa da pra-
qtikis Sesaxeb 2003 wlis saxelmwifo angariSis Sesabamis amonaridSi vki-
TxulobT:

„16 oqtombers xalxis didi raodenoba arasanqcirebul mitingze baqos 
centrSi Seikriba. demonstraciam Zaladobrivi saxe miiRo. momitingeebi 
musavatis Stabidan azadliqis moednisaken gaemarTnen da gzad usafr-
Txoebis Zalebis aTobiT warmomadgenelze Zala ixmares, anadgurebdnen 
maT satransporto saSualebebs da azianebdnen samTavrobo Senobebs. roca 
aTasobiT usafrTxoebis warmomadgenelma moedans alya Semoartya, momi-
tingeebma maT Seuties. usafrTxoebis Zalebma momitingeebTan gasamkla-
veblad gamoiyenes cremlsadeni gazi da xelketebi. am dros amoucnobi 
demonstrantebi moparuli samxedro tankiT policiis rigebSi SeiWrnen. 
usafrTxoebis Zalebma amas Zalis gadametebiT upasuxes, scemes bevri de-
monstranti, zogi gonebis dakargvamde, scemdnen maSinac roca demons-
trantebi moednidan gaqcevas cdilobdnen, aseve scemdnen dakavebuleb-
sac. cemis dros daiRupa erTi da daSavda, sul cota, 300 adamiani.“

76. Human Rights Watch-is 2003 wlis 17 oqtombers presisTvis micemuli 
mimoxilvis (azerbaijani: arCevnebis Semdgom Setakebebi msxverpliT da-
mTavrda) Sesabamis amonaridSi ikiTxeba:

„guSin, 02:00 saaTze, opoziciis aTasobiT mxardamWeri baqos quCebSi gamo-
vida. demonstracia male gadaizarda Zaladobriv SekrebaSi, nawilobriv 
imis gamo, rom rogorc ki momitingeebma Sekreba daiwyes, policiisa da 
samxedro Zalebma maSinve alya Semoartyes. momitingeebi Sekrebil usa-
frTxoebis Zalebs gaeridnen da azadliqis moednisaken gaemarTnen. gzad, 
momitingeebma sastikad scemes ramdenime policieli da samxedro piri, 
romelTa hospitalizacia gaxda saWiro. demonstrantebma aseve gaanadgu-
res  policiisa da samxedro pirTa ramdenime satransporto saSualeba da 
daazianes samTavrobo Senobebi. 

azadliqis moedanze momitingeTa misvlidan Zalian male ramdenimeaTasian-
ma meamboxeTa policiisa da samxedro SenaerTma moedans alya Semoartya. 
gauSves cremlsadeni gazi, momitingeebs dauSines rezinis tyviebi, miusies 
policiis ZaRlebi da scemdnen xelketebiT. iqve mdebare erT-erTi saxlis 
saxuravidan moTvalTvale  Human Rights Watch-is mkvlevarma dainaxa, po-
licia da samxedro Zalebi rogor imwyvdevdnen momitingeebs alyaSi da 
umowyalod scemdnen. bevr demonstrants maSinac scemdnen, roca isini 
miwaze ecemodnen. Human Rights Watch-ma daafiqsira mTavrobis momxre ra-
mdenime samoqalaqo piric, romlebic usafrTxoebis ZalebTan erTad de-
monstrantebis cemaSi monawileobdnen. 

policiam sikvdilamde scema, sul cota, erTi adamiani, 52 wlis hamidaga 
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zahidovi, romlis cxedaric Human Rights Watch-ma naxa saprotesto aqciis 
Semdeg. misi sxeuli sul Savi da lurji sisxlCaqcevebiT iyo dafaruli, 
Tavi ki - gaxeTqili da sisxlSi mosvrili...

adgilobrivi saavadmyofoebisa da sxva wyaroebis monacemebiT, Setakebebi-
sas mZimed dazianebulTa ricxvi dReisTvis daaxloebiT 300-ia. daWrilTa-
gan bevrs siaruli ar SeeZlo da moednidan gaiyvanes. Human Rights Watch-ma 
dakiTxa aTze meti daWrili piri. yvelas CvenebiT, maT alya Semoartyes 
meamboxeTa policiisa da samxedro Zalebma da umowyalod scemes. cemisas 
bevrma goneba dakarga. ... daSavebulTa Soris arian ramdenime aTeuli po-
licieli da samxedro mosamsaxure.“

77. Human Rights Watch-is 2005 wlis msoflio angariSis (2004 wlis mo-
vlenebi, mokle mimoxilva azerbaijanze) Sesabamis amonaridSi vkiTxulobT:

„arCevnebis Semdgomi sasamarTlo procesebi

asze meti opoziciuri partiis wevri da mxardamWeri gasamarTlda arCe-
vnebis Semdgom ZaladobasTan dakavSirebuli braldebebiT. aqedan mxolod 
4 adamiani gaaTavisufles giraoTi, danarCenebi ki winaswar patimrobaSi 
imyofebodnen 6 Tvis ganmavlobaSi. azerbaijanis sasamarTloebma gama-
mtyunebeli ganaCeni gamoitanes yvela braldebulis mimarT, 46 adamians 
Tavisuflebis aRkveTa miesaja 2-dan 6 wlamde, danarCeni ki gaaTavisu-
fles 3-dan 5 wlamde pirobiTi msjavris safuZvelze. 22 oqtombers mZime 
saqmeTa sasamarTlom opoziciis 7 liders 2,5-dan 5 wlamde patimroba 
miusaja arCevnebis Semdgom Zaladobis organizebaSi wvlilis gamo.“

samarTali

1. konvenciis me-3 muxlis savaraudo darRveva

78. ganmcxadebeli Cioda, rom igi gaxda policiis sisastikis msxver-
pli, ramac gamoiwvia misi Zlieri fizikuri da sulieri tanjva. adgilo-
brivma organoebma, sagamoZiebo organoebisa da sasamarTloebis CaTvliT, 
ver SeZles am faqtis efeqtiani gamoZieba, riTac SeZlebdnen damnaSave 
policielis identificirebasa da dasjas, imis miuxedavad, rom misi 
braldebebi naTlad iyo ganmtkicebuli ramdenime mowmis CvenebebiT. am 
saCivris arsi xvdeba konvenciis me-3 muxlis farglebSi, romelic gu-
lisxmobs Semdegs:

„aravin SeiZleba daeqvemdebaros wamebas, araadamianur an Rirsebis Se-
mlaxvel mopyrobas an dasjas“.
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A.  dasaSveboba

1.  mxareTa argumentebi

79. mTavrobis mtkicebiT, ganmcxadebels ar amouwuravs dacvis yvela 
SidasamarTlebrivi saSualeba.

80. pirvel rigSi, mTavroba amtkicebda, rom ganmcxadebels uzenaesi 
sasamarTlos saboloo, 2005 wlis 2 Tebervlis gadawyvetilebis kanonie-
reba sakonstitucio sasamarTloSi ar gausaCivrebia.

81. meore mxriv,  mTavrobam aRniSna, rom ganmcxadebels ar gausaCivre-
bia gamomZieblis 2004 wlis 26 noembris gadawyvetileba sisxlis saproceso 
kodeqsis 122-e da 449-e muxlebis Sesabamisad. mTavroba amtkicebda, rom 
ganmcxadebels ecnoba am gadawyvetilebis Sesaxeb da, am mtkicebis gasamya-
reblad, warmoadgina gamomZieblis mier xelmowerili, 2004 wlis 26 noem-
beriT daTariRebuli werilis asli, romlis adresatic iyo ganmcxadebeli.

82. ganmcxadebelma ganacxada, rom sakonstitucio sarCeli damate-
biTi saSualeba iyo, romlis amowurvac ar moeTxoveboda strasburgis 
sasamarTlosTvis mimarTvamde.

83. ganmcxadebelma damatebiT aRniSna, rom misTvis arasodes ucnobe-
biaT gamomZieblis mier 2004 wlis 26 noembers miRebuli gadawyvetilebis 
Sesaxeb. igi amtkicebda, rom am gadawyvetilebis arseboba Seityo winam-
debare saqmeze mTavrobis mier sasamarTlosTvis gagzavnili werilobiTi 
mimoxilvidan, romelic mas sasamarTlom gadmougzavna. maSasadame, is am 
gadawyvetilebis gasaCivrebas ver SeZlebda.

2.  sasamarTlos Sefaseba

84. sasamarTlo aRniSnavs, rom aucilebelia dacvis mxolod efeqtiani 
SidasamarTlebrivi saSualebebis amowurva. mTavrobas, romelic irwmune-
boda, rom SidasamarTlebrivi saSualebebi ar amowurula, ekisreba pasu-
xismgebloba _ sasamarTlos daumtkicos, rom dacvis SidasamarTlebrivi 
saSualeba Sesabamis dros efeqtiani iyo rogorc Teoriulad, aseve pra-
qtikaSi, anu is xelmisawvdomi gaxldaT. am saSualebiT SesaZlebeli iyo 
ganmcxadeblis saCivarze reagireba da misiT sargeblobisas warmatebis 
gonivruli perspeqtiva isaxeboda. mtkicebis am tvirTis warmatebiT war-
modgenis SemTxvevaSi, ukve ganmcxadebels evaleboda eCvenebina, rom mTa-
vrobis mier aRniSnuli dacvis SidasamarTlebrivi saSualeba realurad 
amowura, an es saSualeba raime mizezis gamo saqmis konkretul garemoebe-
bSi araadekvaturi an araefeqturi iyo, an arsebobda gansakuTrebuli 
garemoebebi, rac mas am saSualebis gamoyenebis moTxovnisgan aTavisu-
flebda (ix. saqme Akdivar and Others v. Turkey, 1996 wlis 16 seqtemberi, § 68, 
Reports of Judgments and Decisions 1996 IV).

85. metic, dacvis SidasamarTlebriv saSualebaTa amowurvis moTxovna  
moqnilad unda iqnas gamoyenebuli, yovelgvari gadaWarbebuli forma-
lizmis gareSe. es wesi arc absoluturia da arc avtomaturad gamoiyene-
ba. am sakiTxze msjelobisas aucilebelia ara mxolod imis gaTvaliswi-
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neba, rom Sesabamisi saxelmwifos samarTlebriv sistemaSi SidasamarTle-
brivi saSualebebi formalurad arsebobs, aramed aseve am saxelmwifoSi 
zogadi samarTlebrivi da politikuri konteqstisac, iseve rogorc gan-
saxilveli saqmis konkretuli garemoebebisa. es imas niSnavs, rom inter alia 
sasamarTlom unda imsjelos _ saqmis yvela garemoebis gaTvaliswinebiT 
_ ganmcxadebelma gaakeTa Tu ara yvelaferi, rac mas moeTxoveboda dac-
vis arsebuli SidasamarTlebrivi saSualebebis amosawurad (ix. Melnik v. 
Ukraine, # 72286/01, § 67, 2006 wlis 28 marti, da Hummatov v. Azerbaijan, # 
9852/03 da 13413/04, § 91, 2007 wlis 29 noemberi).

86. rac Seexeba im sakiTxs, rom ganmcxadebels sakonstitucio sasamarT-
losaTvis sarCeliT ar miumarTavs, sasamarTlo imeorebs mis adrindel 
daskvnas _ amgvari sarCeli ar iTvleba dacvis SidasamarTlebriv saSua-
lebad, romlis amowurvac ganmcxadebels moeTxoveba strasburgis sa-
samarTlosTvis mimarTvamde. sakonstitucio sasamarTlo adekvaturad 
xelmisawvdomi ar aris, radgan sakonstitucio sasamarTloSi indivi-
dualuri peticiis Sesatanad pirebs moeTxovebaT erovnul doneze sxva 
samarTlebrivi saSualebis gamoyeneba (uzenaesi sasamarTlos plenumze 
damatebiTi sakasacio procedura), romelic konvenciis 35-e muxlis 1-li 
punqtis SinaarsiT, araefeqturia (ix. Ismayilov v. Azerbaijan, # 4439/04, §§ 
39-40, 2008 wlis 17 ianvari). sasamarTlo mizezs ver poulobs, rom mis 
adrindel daskvnas gadauxvios da, Sesabamisad, mTavrobis argumentaciis 
am nawils ar eTanxmeba.

87. rac Seexeba sakiTxs, rom ganmcxadebelma ar gaasaCivra gamomZie-
blis gadawyvetileba, romelic exeboda sisxlis samarTlis gamoZiebis 
Sewyvetas sisxlis samarTlis saproceso kodeqsis 122-e da 449-e muxle-
bis Sesabamisad, sasamarTlo miiCnevs, rom mTavrobis argumentaciis es 
nawili warmoSobs kiTxvebs sisxlis samarTlis gamoZiebis efeqtianobis 
Sesaxeb, es ki uSualod ukavSirdeba sarCelis arsebiT ganxilvas. amgva-
rad, sasamarTlo miiCnevs, rom es sakiTxebi unda dajgufdes arsebiTi 
ganxilvisas da masze msjeloba iqneba qvemoT, konvenciis ZiriTad debu-
lebaze saubrisas.

88. sasamarTlo damatebiT aRniSnavs, rom winamdebare ganacxadi ar 
aris aSkarad dausabuTebeli konvenciis 35-e muxlis me-3 punqtis mniS-
vnelobiT. ganacxadi ar SeiZleba dauSveblad gamocxaddes raime sxva 
safuZvliT. Sesabamisad, igi cxaddeba arsebiT ganxilvaze dasaSvebad. 

B.  saqmis arsebiTi mxareebi

1.  mxareTa argumentebi

89. mTavroba sadavos ar xdida sakiTxs, rom ganmcxadebeli daSavda, 
magram acxadebda, rom mas araadamianurad ar mopyrobian. mTavroba iSve-
liebda SidasamarTlebrivi gamoZiebis daskvnebs, romelTa Tanaxmad, ver 
dgindeboda, rom ganmcxadebelma dazianebebi miiRo policielis qmedebis 
Sedegad.

90. mTavroba amtkicebda, rom ganmcxadebelma ver SeZlo misi braldebe-
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bis dasabuTeba. kerZod, mas ar SeeZlo im policielis amocnoba, vinc sce-
ma. mis sisxlis samarTlis saqmeze gamomZieblis mier dakiTxvisas ganmcxa-
debelma aRniSna, rom ar icoda irgvliv iyvnen Tu ara TviTmxilvelebi.

91. Tumca, Semdgom, erovnuli sasamarTloebis mier misi samoqalaqo 
sarCelis ganxilvisas, man „uceb“ SeZlo ori mowmis warmodgena (A.A. da 
G.G.), romlebic mTel incidents Seeswrnen. mTavrobis argumentaciiT, 
SeuTavsebloba iyo mowmeebis, A.A. da G.G.-s CvenebebSi, aseve, faqtebze 
ganmcxadeblis versiasa da maT Cvenebebs Soris. kerZod, ganmcxadeblisa 
da ori mowmis Cvenebebi gansxvavdeboda im nawilSi, Tu ra moxda ganmcxa-
deblisTvis policielis pirveli savaraudo dartymis Semdeg da rogor 
miaciles dazaralebuli afTiaqamde. Tuki zogierTi Cvenebis Tanaxmad, 
ganmcxadebelma policielis mier xelketis meore moqneva TviTon aicila, 
sxvebis versiiT mas, savaraudod, sxva policielebma uTxres, rom meored 
dartymisgan Tavi Seekavebina. aseve gansxvavdeboda Cvenebebi im nawilSic, 
Tu vin miacila dazaralebuli afTiaqamde, „moxucma kacma“ Tu adamianTa 
jgufma, romelTa Sorisac A.A. da G.G.-c iyvnen. amgvarad, mTavroba amt-
kicebda, rom ganmcxadeblisaTvis sasargeblo mowmeTa mtkicebulebebi 
arasando iyo da aseTive gaxldaT daskvnac erovnuli sasamarTloebisa, 
romlebic „mtkicebulebaTa Sesaswavlad ukeTes pirobebSi imyofebod-
nen“. mTavrobam aseve aRniSna, rom samoqalaqo saproceso kodeqsis muxli 
77.1-is Tanaxmad, samoqalaqo sarCelis safuZvelTa mtkicebis tvirTi gan-
mcxadebels ekisreboda, rac man ver SeZlo.

92. mTavrobam aseve aRniSna, rom erovnul doneze Catarda efeqtiani 
sisxlis samarTlis gamoZieba da mTavarma prokuraturam yvela saWiro 
RonisZiebas mimarTa ganmcxadeblis braldebaTa gamosaZieblad. gamomZie-
belma dakiTxa yvela „SesaZlo mowme“, im policielebis CaTvliT, romle-
bic 2003 wlis 16 oqtombers azadliqis moedanze „uflebamosilebas as-
rulebdnen“. aseve daikiTxnen im afTiaqis TanamSromlebi, sadac, savarau-
dod, ganmcxadebeli miiyvanes incidentis Semdeg. zemoaRniSnul mowmeTa 
Cvenebebis Tanaxmad, arc erT maTgans ganmcxadebeli ar daunaxavs. 

93. metic, gamomZiebelma ori samedicino eqspertiza daniSna ganmcxa-
deblis saqmeze. eqspertizebis Sesaxeb ganmcxadebels droulad acnobes 
da igi orives piradad eswreboda. samedicino eqspertebma daaskvnes, rom 
dazianebebi ganmcxadeblis saxeze ver iqneboda miyenebuli xelketiT. 
gancxadebels SeeZlo saxelmwifo samedicino eqspertebis daskvnebi sada-
vo gaexada „alternatiuli eqspertizis“ moTxovniT _ sisxlis samarTlis 
saproceso kodeqsis muxli 268.1.4  Sesabamisad _ rac mas ar gaukeTebia.

94. mTavrobis daskvniT, gamoZiebis Sewyveta swori nabiji iyo, radgan 
ver damtkicda, rom moxda sisxlis samarTlis danaSauli. imave mizeziT, 
ganmcxadebeli „danaSaulis msxverplad“ ar cnes gamoZiebis procesSi.

95. ganmcxadeblis mtkicebiT, igi gaxda policiis sisastikis msxverpli, 
rac mis mier provocirebuli ar yofila. xelketiT cema utoldeboda kon-
venciis me-3 muxliT gaTvaliswinebul araadamianur da damamcirebel mo-
pyrobas. man damatebiT aRniSna, rom adgilobrivma organoebma ver SeZles 
swrafi, yovlismomcveli da efeqtiani oficialuri gamoZieba, riTac Se-
saZlebeli gaxdeboda damnaSave policielebis indentificireba da dasja.
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96. ganmcxadebelma warmoadgina sami mowmis (A.A. G.G. da I.G.) gancxadebe-
bi, romlebSic isini imeorebdnen erovnuli samarTalwarmoebisas micemul 
Cvenebebs, srulad Tanmxvedri rom iyo ganmcxadeblis versiisa incidentTan 
dakavSirebiT (ix. zemoT punqtebi 50-52). ganmcxadebelma uaryo, rom am 
mowmeTa Cvenebebi winaaRmdegobrivi gaxldaT. piriqiT, sagamoZiebo orga-
noebma ar dakiTxes Sesabamisi mowmeebi da arsebiTad ar ucdiaT masze moZa-
lade policiis oficris identifikacia. metic, ganmcxadebelma ganacxada, 
rom  mTavrobis mier daniSnuli samedicino eqspertizebis daskvnebi Tva-
liT ar unaxavs sasamarTloSi winamdebare samarTalwarmoebis dawyebamde. 
man aRniSna, rom gamoZiebaSi efeqtianad monawileobas ver axerxebda da 
miuxedavad misi araerTi mcdelobisa, winaswari gamoZiebis Semdeg pirispir 
Sexvedroda gamomZiebels, amis saSualeba ar mieca. rogorc zemoT aRi-
niSna, ganmcxadebeli irwmuneboda, rom sasamarTloSi samarTalwarmoebis 
dawyebamde misTvis arasodes ucnobebia 2004 wlis 26 noembris gadawyveti-
lebis Sesaxeb, romelic mis saqmeze sisxlis samarTlis gamoZiebis Sewyve-
tas gulisxmobda. ganmcxadebelma mTavrobis mier sasamarTlosTvis miwo-
debuli gadawyvetilebis aslis avTentikuroba sadavo gaxada.

2.  sasamarTlos Sefaseba

(a)  zogadi principebi

(i) me-3 muxlis Sinaarsobrivi mxare

97. rogorc araerTxel aRniSnula sasamarTlos mier, me-3 muxliT 
daculia demokratiul sazogadoebaTa erT-erTi yvelaze mTavari Ri-
rebuleba. konvencia absoluturad krZalavs wamebas, araadamianur da 
damamcirebel mopyrobasa da dasjas iseT mZime garemoebebSic ki, ro-
goricaa brZola terorizmisa da organizebuli danaSaulis winaaRmdeg. 
konvenciis umetesi arsebiTi muxlebisa da 1-li da me-4 oqmebisgan gan-
sxvavebiT, me-3 muxlze ar moqmedebs gamonaklisebi da dauSvebelia misi 
debulebidan gadaxveva _ me-15 muxlis me-2 punqtis Tanaxmad _ Tundac 
sagangebo mdgomareobisas, roca safrTxeSia eris sicocxle (ix. Selmouni 
v. France [GC], #. 25803/94, § 95, ECHR 1999 V, da Assenov and Others v. Bulgaria, 
28 oqtomberi, 1998, § 93, Reports 1998 VIII). 

98. arasaTanado mopyroba me-3 muxlis farglebSi xvdeba, Tu igi aRwe-
vs sisastikis minimalur zRvars. am minimaluri zRvris Sefaseba damoki-
debulia saqmis yvela garemoebaze, rogoricaa mopyrobis xangrZlivoba, 
misi fizikuri da sulieri zemoqmedeba da, zogierT saqmeebSi, msxverplis 
sqesi, asaki da janmrTeloba (ix. Ireland v. the United Kingdom, 18 ianvari 1978, 
§ 162, Series A # 25; Kudła v. Poland [GC], # 30210/96, § 91, ECHR 2000-XI; da Peers 
v. Greece, # 28524/95, § 67, ECHR 2001-III). sasamarTlom mopyroba „araadamia-
nurad“ miiCnia, radgan inter alia igi iyo winaswar dagegmili, Seuwyvetlad 
grZeldeboda ramdenime saaTis ganmavlobaSi da gamoiwvia sxeulis da-
zianeba an Zlieri fizikuri Tu sulieri tanjva. mopyroba, romelic msx-
verplSi SiSis grZnobas, sulier tanjvasa da arasrulfasovnebis gancdas 
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iwvevda _ rac amcirebda da akninebda mas _ CaiTvala „damamcireblad“ (ix. 
Kudła, citirebulia zemoT, § 92).

99. sasamarTlo sensitiuria misi funqciis subsidiuri bunebisadmi da 
acnobierebs, rom Zalian frTxili unda iyos pirveli instanciis tri-
bunalis funqciis SeTavsebisas, roca calkeuli saqmeebis garemoebebi 
amis saSualebas iZleva (ix. magaliTad, McKerr v. the United Kingdom (dec.), # 
28883/95, 4 aprili, 2000). Tumca, roca braldebebi konvenciis me-3 muxlis 
farglebSi xvdeba, sasamarTlom gansakuTrebuli gulmodginebiT unda 
Seiswavlos saqme, Tundac adgilobriv doneze konkretuli RonisZiebebi 
iyos miRebuli da gamoZieba _ Catarebuli (ix. mutatis mutandis, Ribitsch v. 
Austria, 4 dekemberi 1995, § 32, Series A # 336, da Avşar v. Turkey, # 25657/94, 
§§ 283-84, ECHR 2001 VII (amonaridebi)). 

(ii) me-3 muxlis procesualuri mxare

100. rodesac piri Civis, rom igi policielis seriozuli arasaTana-
do mopyrobis msxverpli gaxda me-3 muxlis darRveviT, es ukanaskneli, 
saxelmwifos mier konvenciis 1-li muxliT nakisr zogad valdebule-
basTan erTobliobaSi _ „TavianTi iurisdiqciis farglebSi yvelasaTvis 
uzrunvelyon am konvenciaSi ...gansazRvruli uflebebi da Tavisufle-
bebi“ _ moiTxovs efeqtian saxelmwifo gamoZiebas. am gamoZiebiT Sesa-
Zlebeli unda gaxdes damnaSaveTa gamovlena da dasja. sxva SemTxvevaSi, 
wamebis da araadamianuri da damamcirebeli mopyrobisa da dasjis zogadi 
samarTlebrivi akrZalva, misi fundamenturi mniSvnelobis miuxedavad, 
praqtikaSi araefeqtiani iqneba da, zog SemTxvevaSi, saxelmwifo moxelee-
bs SesaZleblobas miscems, rom faqtobrivi dausjelobiT, mis kontrol-
qveS myof pirTa uflebebi daarRvion (ix. Assenov and Others, citirebulia 
zemoT, § 102, da Labita v. Italy [GC], # 26772/95, § 131, ECHR 2000 IV). 

101. arasaTanado mopyrobis seriozul braldebebze unda  Catardes 
gulmodgine gamoZieba. es imas niSnavs, rom xelisuflebis organoebi yo-
velTvis srulad unda ecadon,  gamoarkvion, Tu ra moxda, da ar unda 
daeyrdnon naucbaTev da dausabuTebel daskvnebs gamoZiebis Sewyvetisas 
an TavianT gadawyvetilebaTa dasasabuTeblad (ix. Assenov and Others, ci-
tirebulia zemoT, § 103 et seq.). xelisuflebis organoebma maT xelT arse-
buli yvela gonivruli nabiji unda gadadgan  incidentTan dakavSirebu-
li mtkicebulebis mosapoveblad, inter alia TviTmxilvelTa Cvenebebisa da 
samedicino mtkicebulebebis CaTvliT (ix. Tanrıkulu v. Turkey [GC], # 23763/94, 
ECHR 1999-IV, § 104 et seq. da Gül v. Turkey, # 22676/93, § 89, 14 dekemberi 
2000). gamoZiebisas nebismieri uzustoba _ rac akninebs xelisuflebis 
organoTa SesaZleblobas, daadginon zianis mizezi an gamoavlinon damna-
Saveebi _ am standartis darRvevis safrTxes qmnis. 

(b) am principebis gamoyeneba winamdebare saqmeSi

102. sasamarTlo aRniSnavs, rom ganmcxadebelma 2003 wlis 16 oqtombers 
marjvena Tvalsa da quTuToze mZime dazianebebi miiRo. saqmeSi arsebu-

muradova azerbaijanis winaaRmdeg



154

li masalebi sakmarisia imis dasadgenad, rom  ganmcxadebeli azadliqis 
moedanze imyofeboda im dRes, arasanqcirebuli demonstraciis mimdina-
reobisas, roca is amboxebaSi gadaizarda da Setakeba moxda samarTalda-
mcvel organoebsa da momitingeebs Soris. am daskvnas amyarebs ganmcxa-
deblis Cvenebebi, misi 2003 wlis 16 oqtombris samedicino istoria da 
mowmeTa Cvenebebi (ix. zemoT punqti 108). am faqts sadavos arc mTavroba da 
adgilobrivi organoebi xdian, romlebsac arasodes dauyenebiaT  eWvqveS 
2003 wlis 16 oqtombers ganmcxadeblis azadliqis moedanze yofnis faqti.

103. metic, winamdebare saqmeSi mxareebi ar davoben imaze, rom xelisu-
flebis organoebma Zalas mimarTes, gamoiyenes xelketebi, cremlsadeni gazi 
da sxva saSualebebi momitingeTa daSlisa da areulobis aRmofxvris mizniT. 
aseve udavoa faqti, rom am movlenebisas ramdenime momitinge da samarTal-
damcveli piri daSavda. Tumca, rac Seexeba ganmcxadebels, mTavroba sada-
vos xdis faqts, rom misi dazianeba amgvarma Zalis gamoyenebam gamoiwvia.

104. Sesabamisad, aucilebelia dadgindes, arian Tu ara xelisuflebis 
organoebi pasuxismgebelni ganmcxadeblis travmaze, da Tu asea, mis mi-
marT arasaTanado mopyroba xvdeba Tu ara konvenciis me-3 muxlis far-
glebSi. sasamarTlo, winamdebare saqmesTan dakavSirebiT, pirvel rigSi, 
mtkicebis standarts gaiTvaliswinebs.

(i) mtkicebis tvirTis gadanawileba

105. sasamarTlo xazs usvams, rom arasaTanado mopyrobasTan dakavSi-
rebuli braldebebi unda myardebodes Sesabamisi mtkicebulebiT. am mt-
kicebulebis Sefasebisas sasamarTlo zogadad mimarTavs „gonivrul eWvs 
miRma“ mtkicebis standarts. Tumca, aseTi mtkiceba SesaZloa daefuZnos 
sakmarisad myar, naTel da Tanmxvedr daskvnebs an msgavs myar, faqtobriv 
prezumfciebs (ix. Ireland v. the United Kingdom, citirebulia zemoT, § 161).

106. sasamarTlo aRniSnavs, rom ganmcxadebeli 2003 wlis 16 oqtombris 
movlenebisas an mas Semdeg ar daukavebiaT. Sesabamisad, winamdebare saq-
mis garemoebebi gansxvavdeba im saqmeTagan, romlebSic pirebs dazianebebi 
miadgaT dakavebis izolatorebSi an sxvagvarad, policiis daqvemdebare-
baSi yofnisas. aseT saqmeebSi mtkicebis tvirTi uciloblad saxelmwifo 
organoebs ekisrebaT. maT unda warmoadginon sakmarisi da damajerebeli 
axsna-ganmarteba, Tu ra gaxda dazianebebis mizezi (ix. sxva saqmeebTan er-
Tad, saqmeebi Selmouni v. France [GC], # 25803/94, § 87, ECHR 1999 V; Salman v. 
Turkey [GC], # 21986/93, § 100, ECHR 2000 VII; Pruneanu v. Moldova, # 6888/03, § 44, 
16 ianvari 2007; da Mammadov v. Azerbaijan, # 34445/04, § 60, 11 ianvari 2007).

107. metic, winamdebare saqme aseve unda ganvasxvaoT im saqmeTagan, 
romlebSic aravin davobda faqtze, rom ganmcxadeblebma dazianebebi 
saxelmwifo moxeleTa mier Zalis gamoyenebis Sedegad miiRes konkretuli 
usafrTxoebis Zalebis operaciisas. am usafrTxoebis operaciaTa msxver-
plni iyvnen xolme an pirebi, romlebic dakavebisas Sesabamis Zalebs wina-
aRmdegobas uwevdnen, an meamboxe patimrebi, an arasanqcirebuli mitingis 
monawileebi. aseT saqmeebze sasamarTlom daadgina, rom mTavrobas ekis-
reboda mtkicebis tvirTi  _ eCvenebina, rom Zala gadametebiT ar gamoye-
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nebula (ix. magaliTad, Zelilof v. Greece, # 17060/03, §§ 46-47, 24 maisi 2007; 
Kurnaz and Others v. Turkey, # 36672/97, §§ 53-55, 24 ivlisi 2007; Vladimir Roma-
nov v. Russia, # 41461/02, §§ 60-61, 24 ivlisi 2008; Saya and Others v. Turkey, # 
4327/02, § 20, 7 oqtomberi 2008; Balçık and Others v. Turkey, # 25/02, §§ 30-31, 
29 noemberi 2007; da Matko v. Slovenia, # 43393/98, §§ 101 104, 2 noemberi 
2006). winamdebare saqmeSi TviT is faqti, rom ganmcxadebels dazianebebi 
policielis mier Zalis gamoyenebis Sedegad miadga, davis sagania (gansx-
vavebiT saqmisagan Stoica v. Romania, #  42722/02, §§ 48 da 66, 4 marti 2008). 

108. Tumca, sasamarTlo miiCnevs, rom ganmcxadebelma sakmarisad Zlie-
ri mtkicebulebebis Segroveba SeZlo SemTxvevis miseuli versiis gasam-
yareblad da safuZveli Cauyara prima facie saqmes policielTa mxridan 
arasaTanado mopyrobasTan dakavSirebiT.  kerZod, misi 2003 wlis 16 da 17 
oqtombris samedicino Canawerebi amyareben ganmcxadeblis monaTxrobs, 
rom 2003 wlis 16 oqtombris Rames, azadliqis moedanze areulobisas, igi 
dazianda. man aseve SeZlo ori mowmis mtkicebulebis mopoveba, romle-
bic srulad imeorebdnen misi braldebis Sinaarss, rom ganmcxadebelma 
dazianeba policiis mier xelketis Cartymis Sedegad miiRo (ix. punqtebi 
51-52 zemoT); aseve moipova sxva gancxadebac, romelic arapirdapir gana-
mtkicebda mis braldebas da Tanmxvedri iyo SemTxvevis miseuli versiisa 
(ix. zemoT punqti 50). sasamarTlo ar iziarebs mTavrobis arguments, rom  
mowmeebis, A.A.-sa da G.G.-s Cvenebebi urTierTgamomricxavi iyo da, ase-
ve, ar emTxveoda ganmcxadeblis Cvenebas. konkretulad, am orive mowmem 
naTlad da ramdenjerme aRniSna, rom dainaxes, rogor Caartya policiis 
oficerma ganmcxadebels saxeSi xelketi. am mimarTulebiT, sasamarTlo 
mowmeTa CvenebebSi veranair arsebiT gansxvavebas an SeuTavseblobas ver 
xedavs ganmcxadeblis braldebis ZiriTad arsTan _ kerZod, im aspeqtSi, 
rom dazianeba mas miadga policielis mier Cartymis Sedegad. miuxedavad 
imisa, rom mowmeTa monayolSi mciredi gansxvavebebia im nawilSi, rome-
lic exeba xelketis savaraudo Cartymis Semdgom movlenebs, maTi mona-
Txrobebi urTierTgamomricxavi ar aris da, amgvarad, imdenad umniSvne-
loa, rom Cvenebebis sandoobas eWvqveS ver ayenebs. amgvarad, aman ar unda 
imoqmedos mtkicebulebTa Sefasebaze. im faqtis gaTvaliswinebiT, rom 
es mowmeebi erovnuli organoebis winaSe daikiTxnen incidentidan ram-
denime Tvis Semdeg, sasamarTlo aRniSnavs, rom drois gasvla gardauval 
gavlenas axdens mowmis SesaZleblobebze, faqtebi gaixsenos detalurad 
da sruli sizustiT (saqmesTan İpek v. Turkey,#. 25760/94, § 116, ECHR 2004 II 
SedarebiT (amonaridebi)). nebismier SemTxvevaSi, am mowmeTa damoukideb-
loba da sandooba arasodes damdgara kiTxvis niSnis qveS erovnul done-
ze da ar dadgenila, rom romelime maTgani cruobda sasamarTlos winaSe 
(ix. aseve qvemoT punqti 122). amgvar garemoebebSi, sasamarTlo am mowmeTa 
Cvenebebis dauSveblobis mizezs ver poulobs. 

109. metic, winamdebare saqmis garemoebebSi gansakuTrebuli yuradReba 
unda daeTmos faqts, rom ganmcxadebelma dazianeba miiRo im teritoriaze, 
sadac samarTaldamcveli organoebi operacias atarebdnen da, masobrivi 
daumorCileblobis aRkveTis mizniT, Zalas mimarTes. amasTan dakavSire-
biT, sasamarTlo aRniSnavs, rom konvenciis me-3 muxli Zalis gamoyenebas 
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ar krZalavs kargad gansazRvrul konkretul garemoebebSi. Tumca, Zalis 
aseTi gamoyeneba ar unda iyos gardauvali da gadametebuli (ix. Kurnaz and 
Others, citirebulia zemoT, § 52, da Ivan Vasilev v. Bulgaria, # 48130/99, § 63, 
12 aprili 2007). fizikuri Zalis gamoyeneba, rac mkacrad aucilebeli ar 
iyo TviT am piris saqcielidan gamomdinare, amcirebs adamianis Rirsebas 
da konvenciis me-3 muxliT garantirebuli uflebis darRvevaa. 

110. saqmeSi arsebul masalebsa da sajaro wyaroebze dayrdnobiT _ 
romlebic aRweren 2003 wlis 16 oqtomberis movlenebs (ix. zemoT punqte-
bi 71-77) _ sasamarTlo aRniSnavs, rom pirvel rigSi, mis xelT arsebuli 
informacia mwiria da saWiroebs damatebiT detalebs, ris gamoc rTulia 
movlenaTa zusti da detaluri mimdinareobis suraTis Seqmna. Tumca, 
SesaZlebelia zogierTi faqtis im donemde dadgena, rac sakmarisia wi-
namdebare saqmis gasaanalizeblad. kerZod, ramdenime momitingem namd-
vilad vandalurad daaziana sazogadoebrivi da kerZo sakuTreba da im 
teritoriaze manamde ganlagebul policielebs Tavs daesxa. sasamarTlo 
aRiarebs, rom aseTi saqcieli swrafad SeiZleba gadaizardos amboxeba-
Si, romelic saWiroebs usafrTxoebis Zalebis Carevas. Tumca, aseve fa-
qtia, rom nawili momitingeebisa agresiul qmedebebSi ar monawileobda 
da saxelmwifo Zalebs ar dapirispirebia, maT ar miumarTavT aranairi 
ZaladobisTvis. es ukanaskneli daskvna mtkicdeba angariSebiT, romelTa 
Tanaxmad, savaraudod aTasobiT momitingeTagan, daaxloebiT 600 daaka-
ves da 125-s waredgina ZaladobasTan dakavSirebuli sisxlis samarTlis 
braldeba (ix. zemoT punqtebi 72 da 76-77).

111. aseve dgindeba, rom Zalovnebma damatebiTi Zalebi moixmes da 
momitingeebs saSualeba misces, azadliqis moedanze Sekrebiliyvnen, vi-
dre maT alyas Semoartyamdnen da areulobis aRmosafxvrelad operacias 
daiwyebdnen. amgvarad, roca xelisuflebis organoebma Zalas mimarTes, 
maTi operacia Semofargluli iyo qalaqis mcire teritoriiT. sasamarT-
lo aseve iTvaliswinebs, rom operaciaSi CarTulni iyvnen ara mxolod 
meamboxeTa policiis TanamSromlebi, aramed samxedro Zalebic. yvela 
maTgani srulad iyo aRWurvili CafxutebiT, farebiT, xelketebiTa da 
sxva specialuri aRWurvilobiT. xelisuflebis organoebma Zalebis didi 
raodenobiT gadmosxma (aTasobiTac ki, rogorc aRniSnulia ramdenime an-
gariSSi) SeZles umokles droSi. sasamarTlo miiCnevs, rom xelisuflebis 
organoTa unari _ am masStabiT Careuliyvnen demonstraciaSi _ raRac 
xarisxiT winaswar momzadebas saWiroebda. metic, im faqtis gaTvaliswine-
biT, rom ramdenime mitingi da momitingeebsa da policias Soris dapiris-
pireba daiwyo ukve 16 oqtombris movlenebis wina Rames, xelisuflebis 
organoebs unda gamoeCinaT sifrTxile mosalodnel garTulebebsa da Za-
ladobis SesaZlo eskalaciasTan dakavSirebiT. Sesabamisad, rogorc Cans, 
xelisuflebis Sesabamisi Zalebis mobilizeba moulodnelad, uceb da wi-
naswari momzadebis gareSe ar momxdara (ix. Rehbock v. Slovenia, # 29462/95, 
§ 72, ECHR 2000 XII), maT SeeZloT winaswar ganeWvritaT movlenaTa gan-
viTareba da raime RonisZiebisTvis mainc miemarTaT arasaWiro riskebis 
Sesafaseblad da Tavidan asacileblad. maT Tavi unda SeekavebinaT Zalis 
gamoyenebisagan dauSvebeli da ganurCeveli formiT. 
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112. sasamarTlo, iTvaliswinebs ra zemoxsenebul fonsa da im faqts, 
rom ganmcxadebelma gansakuTrebiT mZime dazianeba miiRo im arealSi yo-
fnisas, sadac Zalovnebma Zala gamoiyenes, aseve, xazgasmiT aRniSnavs ra im 
faqts, rom ganmcxadebelma Tavisi braldebebi sakmarisad Zlieri da har-
moniuli mtkicebulebebiT ganamtkica, askvnis, rom ganmcxadebelma prima 
facie warmoadgina policiis mxridan arasaTanado mopyrobis saqme, romelic 
efeqtian saxelmwifo gamoZiebas saWiroebda. Sesabamisad, mtkicebis tvir-
Ti saxelmwifozea, romelmac unda warmoadginos damakmayofilebeli da 
damajerebeli axsna-ganmarteba ganmcxadeblis dazianebis mizezebze.

(ii)  ganmcxadeblis dazianebis mizezebis dadgena da arasaTanado mopy-
robis sisastikis farglebis Sefaseba

113. sasamarTlo imeorebs, rom xelisuflebis organoebis mier Zalis 
gamoyenebisas, gamoyenebul Zalaze maTi angariSvaldebulebis uzrunvel-
sayofad, raime formiT am qmedebaze damoukidebeli monitoringi unda 
momxdariyo, romelic proporciulobis sakiTxsac Seafasebda (ix. mutatis 
mutandis, Satık and Others v. Turkey, # 31866/96, § 58, 10 oqtomberi 2000). 
amgvari angariSvaldebulebis  uzrunvelsayofad, unda Semowmdes - saTa-
nadod Tu regulirdeboda operacia da imgvarad Tu iyo organizebuli, 
rom SesaZlo minimumamde daeyvanaT adamianTaTvis sxeulis mZime daziane-
bis riski (ix. Kurnaz and Others, citirebulia zemoT, § 56).

114. marto dapirispirebaSi monawileTa da daSavebulTa raodenobiT 
Tu vimsjelebT, udavoa, rom 2003 wlis 16 oqtombers moxda farTomasSta-
biani konfrontacia didi raodenobiT momitingesa da samarTaldamcvel 
pirs Soris, ra drosac orive mxarem masStabur Zaladobas mimarTa. Sesa-
bamisad, garemoeba iTxovda gansakuTrebiT gulmodgined Seswavliliyo 
ara mxolod momitingeTa, aramed samarTaldamcvelTa Zaladobrivi qme-
debebic. Tumca, mTavrobam Tavis werilobiT mimoxilvaSi aRniSna mxolod 
is, rom aucilebeli gaxda Zalis gamoyeneba momitingeTa misamarTiT, da 
ar warmoudgenia aranairi axsna-ganmarteba da dokumentacia, romliTac 
naTels mohfenda gamoyenebuli Zalis zust bunebasa da farglebs. mTa-
vrobas ar warmoudgenia aranairi mtkicebuleba, romliTac aCvenebda, 
rom adgilobriv doneze raime saxis monitoringi ganxorcielda xelisu-
flebis organoTa qmedebebze. maT am incidentze ar warmoudgeniaT raime 
oficialuri angariSi, romelSic  detalurad aRwerdnen movlenaTa Tan-
mimdevrobas, Seafasebdnen gamoyenebuli Zalis aucileblobasa da pro-
porciulobas da gaaanalizebdnen nakleb Zaladobriv an araZaladobriv 
saSualebaTa gamoyenebis SesaZleblobas (an SeuZleblobas). maSin, roca 
sisxlis samarTlis gamoZieba oficialurad daiwyo momitingeTa Zala-
dobrivi qmedebebis gamosaZieblad, sasamarTlosTvis mxareTa mier miwo-
debuli masalebidan bundovani rCeba sakiTxi, Catarda Tu ara amgvari 
oficialuri mokvleva samarTaldamcvel pirTa qmedebebze. winamdebare 
saqmesTan dakavSirebiT, sasamarTlo askvnis, rom aseTi mokvleva ganmcxa-
deblis individualur saCivarze dawyebul gamoZiebas metad efeqtians 
gaxdida da sagamoZiebo organoebs saSualebas miscemda, misi braldebebi 
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saTanado konteqstSi ganexilaT.
115. sasamarTlo damatebiT aRniSnavs, rom mTavrobis argumentebi gan-

mcxadeblis dazianebis mizezebTan dakavSirebiT, ZiriTadad, Semoifar-
gla erovnuli organoebis daskvnaTa gameorebiT. kerZod, isini amtki-
cebdnen, rom ganmcxadeblis wamoyenebulma braldebebma sandooba dakar-
ges adgilobrivi gamoZiebis dros.

116. rac Seexeba ganmcxadeblis dazianebis mizezs, mTavroba amtki-
cebda, rom adgilobrivi samedicino eqspertebis daskvniT, is ar iyo po-
liciis xelketiT miyenebuli. sasamarTlo aRniSnavs, rom mxareebi imazec 
ver Tanxmdebodnen, xelisuflebis organoebis mier daniSnulma samedici-
no eqspertebma ganmcxadebeli daaTvalieres Tu ara gancalkevebiT. maSin, 
roca, saqmis masalebSi aRniSnulia, rom ganmcxadebels ecnoba gamomZie-
blis gadawyvetileba pirvel samedicino eqspertizasTan dakavSirebiT, 
verc erTi samedicino eqspertizis angariSidan ver irkveva, eqspertebma 
orive SemTxvevaSi gancalkevebiT daaTvalieres ganmcxadebeli Tu ubra-
lod daeyrdnen manamde arsebul mis samedicino Canawerebs. Tumca, am 
sakiTxis dadgena aucileblobas ar warmoadgens qvemoT naCvenebis fonze.

117. sasamarTlo imeorebs, rom ganmcxadeblisTvis miyenebuli ziani 
da misi simZime damtkicebulia ganmcxadeblis 2003 wlis 16 da 17 oqtom-
bris samedicino istoriebiT. erTaderTi aSkara mizani Semdgomi samedi-
cino eqspertizebis moTxovnisa gaxldaT eqspertis azris mopoveba im sa-
kiTxze, SesaZlebeli iyo Tu ara am dazianebis mizezi policiis xelketis 
dartyma yofiliyo. sasamarTlo iTvaliswinebs, rom pirveli samedicino 
daskvna gamoica zianis miyenebidan cxra Tvis, meore ki erTi wlis Sem-
deg da, Sesabamisad, xuTi da rva Tvis mere ganmcxadeblis mier sisxlis 
samarTlis sarCelis Setanidan. ganmcxadeblisTvis am dagvianebebis mi-
zezi aravis ucnobebia. sasamarTlo am sakiTxTan dakavSirebiT imeorebs, 
rom samedicino mtkicebulebis droulad uzrunvelyofis sakiTxi erT-
erTi mniSvnelovani faqtoria arasaTanado mopyrobis faqtebze gamoZie-
bis efeqtianobis Sesafaseblad (ix. Mammadov, citirebulia zemoT, § 74).

118. sasamarTlo damatebiT aRniSnavs, rom pirvel samedicino saeqs-
perto daskvnas ar gamouricxavs is SesaZlebloba, rom dazianeba miyene-
buli iyo „viwro formis myari blagvi sagniT... im garemoebebSi, romle-
bsac aRwerda ganmcxadebeli“. sasamarTlo winamdebare daskvnas Semdeg-
nairad xsnis _ dazianeba SesaZloa miyenebuliyo xelketiT. Tumca, saeqs-
perto daskvnis Tanaxmad, eqspertma ver SeZlo dazianebis mizezis ufro 
konkretulad Sefaseba, ris gamoc dainiSna meore eqspertiza.

119. mTavrobisa da adgilobrivi organoebis TqmiT, meore samedicino 
saeqsperto daskvnam calsaxad gamoricxa imis SesaZlebloba, rom dazia-
neba policiis xelketis dartymis Sedegi iyo. Tumca, sasamarTlom es 
mosazreba ar gaiziara. igi iTvaliswinebs, rom meore eqspertizis daskvna 
iZleva mokle da, amave dros, bundovan da arazust pasuxebs SekiTxvebze. 
kerZod, dazianebis Sedegebze angariSi ambobs, rom is iyo „misi travmis 
Sedegi“, am travmis mizezis miTiTebis gareSe. metic, konkretul kiTxva-
ze _ ganmcxadeblis Tvalis konkretuli dazianeba SeiZleba Tu ara po-
liciis xelketiT miyenebuliyo _ daskvna sakmaod bundovania da ambobs, 
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rom „qalbatoni muradovas sxeulze ar aRmoCenila dazianeba, romelic 
tipuri iqneboda policiis xelketiT miyenebuli dazianebisa“. Tumca, an-
gariSSi es pasuxi dausabuTebelia da ar mtkicdeba samedicino saeqsper-
to mecnierebis safuZvelze gakeTebuli analiziTa Tu argumentaciiT. 
sasamarTlos azriT, amgvari dausabuTebuloba samedicino eqspertizis 
Catarebis mizans Zirs uTxris, eqspertizis daskvnas ki ukanonos xdis. am 
mizezTa gamo sasamarTlo miiCnevs, rom eqspertizis meore daskvna ver 
CaiTvleba sando mtkicebulebad, romelic damajerebel axsnas iZleva 
ganmcxadeblis dazianebebze. 

120. metic, mTavrobis argumentTan dakavSirebiT, rom ganmcxadebels 
SeeZlo „alternatiuli eqspertizis“ moTxovna, sasamarTlo iTvaliswi-
nebs, rom sisxlis samarTlos saproceso kodeqsis muxli 268.1.4 amgvar 
uflebas aniWebs mxolod sisxlis samarTlis danaSaulSi eWvmitanil an 
braldebul pirebs (ix. zemoT 65-e punqti). winamdebare saqmeSi ganmcxa-
debeli arc eWvmitanili iyo da arc braldebuli, Sesabamisad, mTavrobis 
argumenti uadgiloa. sasamarTlo aseve adgens, rom am argumentis gansa-
mtkiceblad, mTavrobas ar warmoudgenia aranairi mtkicebuleba an doku-
menti, romliTac aCvenebda Sesabamis dros „alternatiuli eqspertizis“ 
Casatareblad saWiro saSualebaTa praqtikul xelmisawvdomobas. gansa-
kuTrebiT mniSvnelovani iqneboda im magaliTebis warmodgena, romlebSic 
amgvari eqspertizis daskvnebi sagamoZiebo organoebma sisxlis samarT-
lis saqmeebs daurTes, rogorc Zalis mqone samedicino saeqsperto mt-
kicebuleba. nebismier SemTxvevaSi, sasamarTlo askvnis, rom arasaTanado 
mopyrobis saqmeebSi sagamoZiebo organoebs _ da ara ganmcxadebels _ 
ekisrebaT valdebuleba, uzrunvelyon damoukidebeli da sando samedi-
cino eqspertizis Catareba (ix. zemoT punqti 101).

121. sasamarTlo damatebiT xazgasmiT aRniSnavs, rom arsebuli same-
dicino Canawerebis Tanaxmad, ganmcxadebelma marjvena Tvalis areSi da 
quTuToze miiRo seriozuli dazianeba, romelic iyo myari blagvi sagnis 
dartymis Sedegi. SeuZlebelia imis mtkiceba, rom amgvari dazianebebi ver 
iqneboda xelketiT miyenebuli, Tu eqsperti sapirispiros Sesaxeb dama-
jerebel argumentacias ar warmoadgenda, gamyarebuls samedicino saeqs-
perto mecnierebis Rrma codniT. rogorc zemoT aRiniSna, winamdebare 
saqmeSi es ar momxdara.  Sesabamisad, sasamarTlo miiCnevs, rom daziane-
bebi Tavisuflad SeiZleboda xelketis Cartymis Sedegad miyenebuliyo. 

122. amas garda, ganmcxadebelma adgilobriv samoqalaqo procesze ori 
mowmis warmodgena SeZlo, romlebmac mis mier dayenebuli braldebebis 
gamamyarebeli Cvenebebi misces. rogorc zemoT aRiniSna, sasamarTlo am 
mowmeTa CvenebebSi arsebiT SeuTavseblobas ver poulobs (ix. zemoT pun-
qti 108). sasamarTlo agrZelebs, rom ganmcxadeblis sasargeblod da-
kiTxuli arc erTi mowme manamde sasamarTlos SecdomaSi SeyvanaSi ar 
mxilebula. adgilobrivi samarTalwarmoebisas ar damtkicebula, rom 
maTi Cvenebebi cru an damabneveli iyo, arc maTi piradi simtkice da 
sandooba dasmula kiTxvis niSnis qveS. sasamarTlo, iTvaliswinebs ra am 
yvelafers da, damatebiT, adgilobrivi sasamarTlos mier am mtkicebu-
lebis Sefasebas, gancvifrebulia adgilobrivi sasamarTlos gadawyveti-
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lebaSi samarTlebrivi dasabuTebulobis naklebobiT da misi uunarobiT 
_ mowmeTa Cvenebebze raime Sefaseba warmoadginos winamdebare saqmeSi. 
samoqalaqo sasamarTlom mowmeTa gancxadebebi erTi winadadebiT ukuag-
do, rogorc safuZvels moklebuli, mciredi analizis an sxvagvari axsna-
ganmartebis gareSe, Tu ratom ver gamodgeboda es Cvenebebi „safuZvlad“ 
ganmcxadeblis braldebebis gasamyareblad (ix. zemoT punqti 53). mTa-
vrobis argumenti, rom samoqalaqo saqmeebze mtkicebis sxva standartebi 
gamoiyeneba, ararelevanturi axsnaa imisa, ratom ar scada samoqalaqo sa-
samarTlom winamdebare saqmeSi faqtobriv garemoebaTa Seswavla da misi 
gadawyvetilebebi samarTlebrivad ratom ar daasabuTa. 

123. mTavrobis argumentze, rom ganmcxadebelma ver SeZlo sisxlis 
samarTlis sagamoZiebo organoebis informireba am mowmeTa (kerZod, A.A.-
sa da G.G.-s) arsebobis Sesaxeb, sasamarTlo aRniSnavs, rom samoqalaqo 
sarCelis ganxilva Catarda 2004 wlis 16 marts gamomZieblis mier gan-
mcxadeblis dakiTxvidan daaxloebiT sami Tvis Semdeg, ra droSic gan-
mcxadebels SeeZlo am mtkicebulebis arsebobis Sesaxeb Setyoba. metic, 
gamomZieblis mier winaswari dakiTxvis Semdeg ganmcxadebeli, savarau-
dod, ver axerxebda sisxlis samarTlis gamoZiebaSi efeqtianad monawi-
leobasa da damatebiT mtkicebulebaTa warmodgenas (ix. aseve punqtebi 
130-131 qvemoT). sasamarTlo aseve aRniSnavs, rom rogorc konvenciis 
me-2 muxlTan dakavSirebuli saqmeebis SemTxvevaSi, ra meTodebi an sa-
gamoZiebo moqmedebebic unda iqnas gamoyenebuli adgilobriv doneze 
me-3 muxlTan dakavSirebul saCivrebTan mimarTebiT, rogorc ki am saqmis 
Sesaxeb Seityoben xelisuflebis organoebi, maT sakuTari iniciativiT 
unda imoqmedon da sagamoZiebo procedurebis Catarebaze pasuxismgeblo-
ba ganmcxadebels ar unda miandon (ix. mutatis mutatis, Gongadze v. Ukraine, # 
34056/02, § 175, ECHR 2005 XI). winamdebare saqmeSi arsebul gansakuTrebul 
garemoebebSi, sasamarTlo miiCnevs, rom radgan ganmcxadebelma SeZlo 
damatebiTi mtkicebulebis warmodgena samoqalaqo samarTalwarmoebi-
sas, amiT man es faqti saxelmwifos Seatyobina. sasamarTlo iTvaliswi-
nebs, rom rogorc mTavrobam aRniSna,  samoqalaqo saproceso kodeqsis 
254.1.4 muxli moiTxovs, samoqalaqo sasamarTlom SeaCeros samarTalwar-
moeba, Tu SeuZlebelia sarCelis ganxilva sisxlis samarTalwarmoebis 
(romelic am ganxilvas xels uSlis) dasrulebamde. Tumca, winamdebare 
saqmeSi sasamarTlom, faqtobrivad, gaagrZela sarCelis ganxilva da sa-
qmis arsebiTad ganxilvis Semdeg gamoitana gadawyvetileba. samoqalaqo 
saproceso kodeqsis muxli 265.4-is Tanaxmad, Tu samoqalaqo sarCelis 
ganixlvisas sasamarTlo saqmis mxareTa an mesame pirTa qmedebebSi dana-
Saulis elementebs gamoavlens, unda gamoitanos specialuri dadgeni-
leba (xüsusi qərardad), romliTac sazogadoebriv prokurors informacias 
miawvdis. miuxedavad imisa, ganmcxadeblis samoqalaqo sarCelSi naTlad 
iyo naCvenebi, rom igi gaxda sisxlis samarTlis danaSaulis msxverpli da 
samoqalaqo sasamarTlo informirebuli gaxldaT, rom am saqmeze sisxlis 
samarTlis gamoZieba kvlav grZeldeboda, man mainc daarRvia samoqalaqo 
saproceso kodeqsis muxlebi 254.1.4. da 265.4. mTavrobas axsna-ganmar-
teba ar warmoudgenia imaze, Tu ratom ar gamoitana winamdebare saqmeze  
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samoqalaqo sasamarTlom specialuri dadgenileba, romliTac sisxlis 
samarTlis sagamoZiebo organoebs ecnobebodaT inter alia saqmeSi axal mow-
meTa arsebobis Sesaxeb.

124. metic, sasamarTlo iTvaliswinebs faqts, rom 2004 wlis 18 maiss 
mTavarma prokuraturam nazimis saqalaqo sasamarTlos Seatyobina, rom 
sisxlis samarTlis gamoZieba mimdinareobda imave braldebebze, romle-
bic ganmcxadebelma samoqalaqo samarTalwarmoebisas daayena. Sesabami-
sad, orive, rogorc samoqalaqo sasamarTlo, aseve sisxlis sagamoZiebo 
organoebi, informirebulni iyvnen, rom cal-calke ganixilavdnen saqmee-
bs erTi da imave arasaTanado mopyrobis braldebebze, Tumca,  arc erTma 
ar gamoikiTxa, Tu riT dasrulda meore procesi. amgvari uyuradReboba 
gansakuTrebiT SemaSfoTebelia sagamoZiebo organoebis mxridan, romel-
Tac evalebaT, yvela SesaZlo, gonivruli nabiji gadadgan arasaTanado 
mopyrobis braldebasTan dakavSirebuli yvela mtkicebulebis mosapove-
blad (ix. Mammadov, citirebulia zemoT, § 74). gamomZiebels samoqalaqo 
samarTalwarmoebis Sedegi rom gamoekiTxa, Seityobda, rom ganmcxade-
belma misi braldebebis gamamyarebeli axali mtkicebuleba warmoadgina. 

125. adgilobrivi sagamoZiebo organoebis mxridan amgvari uyura-
dRebobis fonze, ganmcxadeblis mier gamomZieblisTvis A.A.-sa da G.G.-s 
CvenebaTa Seutyobinebloba mis winaaRmdeg ver gamoiyeneba, radgan rac 
man gaakeTa, sakmarisi iyo xelisuflebis Sesabamisma organoebma sisxlis 
samarTlis gamoZiebisas saTanadod ar gaiTvaliswines mowmeTa es Cvenebe-
bi, ramac didwilad ganapiroba gamoZiebis adaefeqturoba. 

126. metic, sagamoZiebo organoebs ar ucdiaT, moeZebnaT da moesminaT 
im pirTa Cvenebebi, romlebic ganmcxadebelma naTlad moixsenia saxeliT 
an aRwerilobiT 2004 wlis 13 da 16 marts micemul CvenebebSi (ix. zemoT 
punqti 25). kerZod, man axsena I.G. (romelmac mogvianebiT aseve misca Cveneba 
samoqalaqo samarTalwarmoebisas) da WaRara qalbatoni, romelic muSaob-
da #259 afTiaqSi. metic, marTalia ganmcxadebelma konkretulad aRniSna, 
rom igi afTiaqidan gadaiyvanes gadaudebeli daxmarebis saavadmyofoSi, 
sagamoZiebo organoebi ar dainteresdnen arc am saavadmyofos  CanawerebiT 
2003 wlis 16 oqtombris saswrafo gamoZaxebaTa Sesaxeb da arc im eqimebis, 
meddebisa da saswrafo daxmarebis manqanis mZRolis CvenebebiT, romleb-
mac im dRes ganmcxadebeli saavadmyofoSi gadaiyvanes. mTavrobas aranairi 
axsna-ganmarteba ar warmoudgenia, ratom ar gaakeTes zemoxsenebuli Sesa-
bamisma organoebma. am mowmeTa Cvenebebs didi albaTobiT SeeZlo saTanado 
organoebis daxmareba ganmcxadeblis braldebaTa WeSmaritebis dadgenaSi. 

127. amis nacvlad, sagamoZiebo organoebma TavianTi saqmianobis areali 
Semofargles sxva rva mowmis dakiTxviT, romlebic, sasamarTlos azriT, 
gansaxilvel incidentTan Zalian mcire, an saerTod aranair kavSirSi ar 
iyvnen. xelmisawvdomi dokumentebidan irkveva, rom es mowmeebi dakiTxes 
gansaxilveli incidentidan erTi wlis Semdeg da, amocnobis mizniT, maT 
ganmcxadeblis erTaderTi foto aCvenes.

128. am rva mowmeTagan eqvsi iyo 2003 wlis 16 oqtombers azadliqis 
moedanze myofi policieli. sxva ganmartebis miuTiTebloba gvafiqre-
binebs, rom isini SemTxveviT SeirCnen im dRes azadliqis moedanze myof 
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policielTa rigebidan. ar miTiTebula, am SemTxveviT SerCeul poli-
cielTa ra SesaZlo Cvenebebi SeiZleboda daxmareboda gamoZiebas saqmis 
faqtebis dasadgenad. nebismier SemTxvevaSi, sasamarTlo miiCnevs, rom am 
policielTa uaryofiTi Cvenebebi ar unda CaiTvalos Rirebulad, rad-
gan ganmcxadeblis mimarT arasaTanado mopyrobis dadgeniT, am policie-
lebsa da maT kolegebs sisxlis samarTlebrivi an sxva pasuxismgebloba 
daekisrebodaT (SeadareT saqmeebs Mammadov, citirebulia zemoT, § 75; 
Afanasyev v. Ukraine, # 38722/02, § 76, 5 aprili 2005; da Akkoç v. Turkey, 
#22947/93 da #22948/93, § 89, ECHR 2000 X). 

129. gamomZiebeli aseve daeyrdno mowmeebis _ A.V.-s da R.G.-s _  Cvene-
bebs, romlebmac Tavi #259 afTiaqis TanamSromlebad warmoadgines. maT 
ganmcxadeblis foto aCvenes, romelic ver amoicnes da ganacxades, rom  
2003 wlis 16 oqtombers ganmcxadebeli afTiaqSi ar unaxavT. maTi Cvenebe-
bi ewinaaRmdegeboda ganmcxadeblis versias da mowmeebis, A.A.-s, G.G.-sa da 
I.G.-s Cvenebebs. Tumca, sasamarTlo aRniSnavs, rom ganmcxadebels ar mieca 
saSualeba, piradad dapirispireboda A.V.-sa da R.G.-s da maTi sandooba da 
Cvenebebis WeSmariteba gamoecada. metic, gamomZiebelma mowmeebi A.A. G.G. 
da I.G rom ar dakiTxa da ecada, epova da daekiTxa sxva mowmeebi (ix. zemoT 
punqti 126), gamoZiebas daukarga A.V.-sa da R.G.-s CvenebaTa SefasebiT miRe-
buli sargebeli, sxva bevri mowmis Cvenebebis fonze, romlebic amyarebdnen 
ganmcxadeblis braldebebs. am mizezTa gamo sasamarTlos seriozuli eWve-
bi aqvs A.V.-sa da R.G.-s CvenebaTa sandoobasTan dakavSirebiT da  miiCnevs, 
rom isini aseve ar gamxdara seriozuli Seswavlis sagani.

130. metic, sasamarTlo miiCnevs, rom arsebobda sxva mravali faqto-
ri, romlebmac xeli Seuwyo adgilobrivi samarTalwarmoebis araefeqtia-
nobas da, amgvarad, eWvqveS daayena winamdebare saqmeze mTavrobis mier 
mowodebul axsna-ganmartebaTa WeSmariteba. kerZod,  arasaTanado mo-
pyrobis Sesaxeb seriozuli braldebebis miuxedavad, ganmcxadebels „da-
naSaulis msxverplis“ statusi ar mianiWes, ramac sagrZnoblad SezRuda 
misi gamoZiebaSi monawileobisa da gamomZieblis qmedebaTa gasaCivrebis 
SesaZlebloba (ix. zemoT punqtebi 61-62). amasTanave, gamoZieba droSi Za-
lian gaiwela.  sagamoZiebo organoebis mier daniSnuli saxelmwifo same-
dicino eqspertizebi gaugebrad didxans grZeldeboda. rogorc zemoT 
aRiniSna, ar gadadgmula arc erTi efeqtiani nabiji incidentis gare-
moebebis gamosaZieblad da, miuxedavad amisa, cxra Tve gavida, vidre ga-
momZiebeli gamoZiebis Sewyvetas gadawyvetda. 

131. dabolos, marTalia, mTavrobam warmoadgina gamomZieblis 2004 
wlis 26 noembriT daTariRebuli werili, romliTac ganmcxadebels ga-
moZiebis Sewyvetas atyobinebda (ix. zemoT punqti 81), magram werils ar 
hqonda safosto marka da mTavrobas sxva aranairi mtkicebuleba ar wa-
mouwevia imis saCveneblad, rom es werili, gamoZiebis Sewyvetis Taobaze 
26 ivnisis gadawyvetilebasTan erTad, namdvilad gaegzavna an sxvagva-
rad Cabarda ganmcxadebels. Sesabamisad, sasamarTlo adgens, rom gan-
mcxadebeli saTanadod ar yofila informirebuli am gadawyvetilebis 
Sesaxeb. amgvar garemoebebSi, man dakarga SesaZlebloba, sasamarTlosT-
vis moeTxova am gadawyvetilebis kanonierebis gadasinjva, ra drosac igi 
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inter alia ori samedicino eqspertizis daskvnaTa sandoobazec idavebda da 
gaasaCivrebda sagamoZiebo organoebis sxva Secdomebsac, maT Soris imas, 
rom maT ar moipoves arsebiTi mowmeebis Cvenebebi. 

132. sasamarTlo iTvaliswinebs zemoxsenebuls da askvnis, rom adgi-
lobrivma organoebma ver SeZles garemoebebis efeqtiani da damoukide-
beli gamoZieba ganmcxadeblis mier 2003 wlis 16 oqtombers miRebul da-
zianebaTa irgvliv, da rom mTavrobis mier mowodebuli axsna-ganmarteba 
ver CaiTvleba sakmarisad da damajereblad. sasamarTlo, iTvaliswinebs 
ra ganmcxadeblis braldebebs, romlebic myardeba sakmaod Zlieri da Se-
Tanxmebuli mtkicebulebiT, aseve imas, rom mTavrobam ver SeZlo sarwmu-
no axsna-ganmartebis warmodgena, adgens, rom ganmcxadeblis dazianebebi 
gamoiwvia policiis mier Zalis gamoyenebam, kerZod, daudgeneli poli-
cielis mier moqneuli xelketis Cartymam. 

133. rac Seexeba sakiTxs, iyo Tu ara gadametebuli ganmcxadeblis mi-
marT gamoyenebuli Zala, sasamarTlo am sakiTxis Zireulad Sefasebis ga-
reSe uSvebs, rom SesaZlebeli iyo xelisuflebis organoebis gamarTleba 
raRac zRvramde, wesrigis aRdgenis mizniT, amboxebuli momitingeebis wi-
naaRmdeg garkveuli zomiT Zalis gamoyenebaSi. Tumca, winamdebare saqmis 
garemoebebSi, sasamarTlo mxolod im sakiTxze msjelobs, iyo Tu ara gada-
metebuli ganmcxadeblis mimarT gamoyenebuli Zala. amasTan dakavSirebiT, 
sasamarTlo aRniSnavs, rom mTavrobas ar warmoudgenia arc erTi argumenti, 
romelic axsnida an gaamarTlebda ganmcxadeblis winaaRmdeg gamoyenebul 
Zalas. ar arsebobs mtkicebuleba, romelic aCvenebda, rom ganmcxadebeli 
demonstraciisas ramenairad monawileobda Zaladobriv qmedebebSi. 2003 
wlis 16 oqtombers igi ar daukavebiaT _ an daupatimrebiaT _ Sesabamisi or-
ganoebisTvis winaaRmdegobis gawevis gamo. incidentis dros igi cdilobda 
azadliqis moednis datovebas aSkara mizeziT _ safrTxe Tavidan aecilebina. 
ar arsebobs imis mimaniSnebeli informaciac, rom ganmcxadebelma Tavisi sa-
qcieliT provocireba moaxdina an saWiro gaxada policiis mier masze Zalis 
gamoyeneba. Sesabamisad, ganmcxadeblis mimarT gamoyenebuli Zala ar iyo 
saWiroebiT ganpirobebuli da gadametebuli gaxldaT.

134. metic, sasamarTlo adgens, rom ganmcxadeblisTvis miyenebul da-
zianebebs mohyva Zlieri fizikuri tkivili da tanjva. es dazianebebi mis 
janmrTelobazec aisaxa _ igi samudamod dabrmavda marjvena TvaliT. ara-
saTanado mopyrobam da misma Sedegebma ganmcxadebels mniSvnelovani su-
lieri tanjvac miayena da misi Rirseba daaknina. amgvar garemoebebSi, sa-
samarTlo miiCnevs, rom arasaTanado mopyroba, romelzec ganmcxadebeli 
Cioda, aRwevs sisastikis minimalur zRvars _ me-3 muxlis mniSvnelobiT 
_ da unda CaiTvalos araaadamianur da Rirsebis Semlaxvel mopyrobad. 

(iii) daskvna

135. sasamarTlo, zemoT, 131-e punqtSi gakeTebul daskvnebze dayrd-
nobiT, ukuagdebs mTavrobis argumentaciis nawils dacvis SidasamarT-
lebriv saSualebaTa amowurvis Sesaxeb da am sakiTxze imsjelebs arsebiT 
ganxilvaze. rac Seexeba arsebiT ganxilvas, sasamarTlo imeorebs Tavis 
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daskvnas, rom 2003 wlis 16 oqtombers ganmcxadebeli gaxda araadamianu-
ri da Rirsebis Semlaxveli mopyrobis msxverpli da askvnis, rom ganmcxa-
deblis saCivris gamoZieba, zemoaRniSnuli sxvadasxva mizezis gamo, ver 
akmayofilebda konvenciis me-3 muxlis moTxovnebs. 

136. maSasadame, dairRva konvenciis me-3 muxli, rogorc arsebiT, aseve 
procesualur nawilSi.

II.  konvenciis me-6 da me-13 muxlebis savaraudo 
darRvevebi

137. ganmcxadebeli Cioda, rom adgilobrivi sisxlis samarTlis gamo-
Zieba araefeqtiani iyo, mis mier wamowyebuli samoqalaqo samarTalwar-
moeba ki usamarTlo. igi amtkicebda, rom sasamarTloebi faqtebis Sefa-
sebisas ar iyvnen obieqturni da  reagireba ar moaxdines zianze, rac mas 
miadga policielis mier cemis Sedegad. igi eyrdnoboda konvenciis me-6 
da,  me-13 muxlebs.

138. konvenciis me-6 muxlis Tanaxmad:

„samoqalaqo uflebaTa da movaleobaTa gansazRvrisas ... yvelas aqvs ... 
misi saqmis samarTliani ... ganxilvis ufleba ... sasamarTlos mier...“

139. konvenciis me-13 muxlSi vkiTxulobT:

„yvelas, visac daerRva am konvenciiT gaTvaliswinebuli uflebebi da Ta-
visuflebebi, unda hqondes samarTlebrivi dacvis efeqtiani saSualeba 
erovnuli xelisuflebisagan, Tundac es darRveva Caidinos pirma, rome-
lic samsaxureobriv uflebamosilebas axorcielebda“.

140. mxareTa argumentebi emTxveoda an arsebiTad msgavsi iyo maTi ar-
gumentebisa me-3 muxlis procesualur mxaresTan dakavSirebiT.

141. sasamarTlo aRniSnavs, rom es saCivrebi ukavSirdeba zemoT 
ganxilul saCivars da, mis msgavsad, dasaSvebad unda gamocxaddes.

142. Tumca, me-3 muxlis procesualuri mxaris darRvevis Sesaxeb dad-
genilebis gaTvaliswinebiT, romelic exeboda adgilobrivi sagamoZiebo 
organoebisa da sasamarTloebis mier warmoebuli gamoZiebis araefeqtia-
nobas, sasamarTlo miiCnevs, rom konvenciis me-6 da me-13 muxlebi sxva 
damatebiT sakiTxebs ar wamoweven da adgens, rom saWiro ar aris am saCi-
vrebis calke ganxilva.  

III. konvenciis 41-e muxlis gamoyeneba

143. konvenciis 41-e muxlis Tanaxmad:

„Tu sasamarTlo daadgens, rom dairRva konvencia da misi oqmebi, xolo 
Sesabamisi maRali xelSemkvreli mxaris Sidasaxelmwifoebrivi samarTa-
li darRvevis mxolod nawilobrivi gamosworebis SesaZleblobas iZleva, 
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saWiroebis SemTxvevaSi, sasamarTlo dazaralebul mxares samarTlian dak-
mayofilebas miakuTvnebs“.

A.  ziani

144. ganmcxadebeli aramaterialuri zianis sanacvlod moiTxovda 850 
000 axal azerbaijanul manaTs da miuTiTebda mis dazianebebsa da mxedve-
lobis dakargvis Sedegad gaCenil sulier SegrZnebebze, rogoricaa SiSi, 
SfoTva da nervuli aSliloba.

145. am moTxovnaze mTavrobas komentari ar gaukeTebia.
146. sasamarTlo miiCnevs, rom ganmcxadebelma udavod ganicada arama-

terialuri ziani, romelic mxolod darRvevis dadgeniT ver anazRaur-
deba. sasamarTlo aseve iTvaliswinebs im faqtsac, rom ganmcxadebelma 
gansakuTrebiT mZime dazianeba miiRo, rac mis janmrTelobaze mudmivad 
aisaxeba. saqmis konkretul garemoebebSi, samarTlianobis principze da-
yrdnobiT, sasamarTlo ganmcxadebels aniWebs 25 000 evros aramateria-
luri zianis sanacvlod. amas daemateba  nebismieri gadasaxadi, romliTac 
SeiZleba daibegros es Tanxa.

B.  xarjebi da danaxarjebi 

147. ganmcxadebeli damatebiT iTxovda 1800 axal azerbaijanul manaTs 
xarjebisa da danaxarjebis asanazRaureblad, erovnuli sasamarTloebisa 
da strasburgis sasamarTlos winaSe gaweuli xarjebisaTvis. es moTxovna 
ar iyo gamyarebuli raime dokumentiT.

148. am moTxovnaze mTavrobas komentari ar gaukeTebia.
149. sasamarTlos precedentuli samarTlis Tanaxmad, ganmcxadebels 

ufleba aqvs, miiRos anazRaureba xarjebisa da danaxarjebisaTvis mxo-
lod im moculobiT, romliTac SeuZlia daadasturos, rom es xarje-
bi gaiRo realurad da aucileblobidan gamomdinare da gonivruli iyo 
Tavisi moculobiT. winamdebare saqmeSi im faqtis gaTvaliswinebiT, rom 
ganmcxadebelma ver SeZlo raime  dokumenturi dasabuTebis warmodgena, 
sasamarTlo uars ambobs ganmcxadeblis mier moTxovnili xarjebisa da 
danaxarjebis kompensaciaze.

C. sauravi

150. sasamarTlo Sesaferisad miiCnevs, rom sauravi ganisazRvros 
evropis centraluri bankis mier dadgenili minimaluri nixriT, rasac 
unda daematos Tanxis sami procenti. 
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xsenebuli mizezebidan gamomdinare, sasamarTlo 
erTxmad
1. acxadebs ganacxads dasaSvebad;

2. adgens, rom konvenciis me-3 muxli dairRva rogorc arsebiT, aseve proce-
sualur nawilSi;

3. adgens, rom saWiro ar aris konvenciis me-6 da me-13 muxlebis Tanaxmad 
saCivrebis calke ganxilva;

4. adgens,

(a) konvenciis 44-e muxlis me-2 punqtis Sesabamisad, saboloo gadawyve-
tilebis miRebis dRidan 3 Tvis ganmavlobaSi, mopasuxe saxelmwifom  gan-
mcxadebels aramaterialuri zianis sanacvlod unda gadauxados 25 000 
evros ekvivalenti axal azerbaijanul manaTebSi, gadaxdis dRes arsebuli 
kursiT.  amas daemateba nebismieri gadasaxadi, romliTac SeiZleba daibe-
gros es Tanxa. 

(b) zemoxsenebuli samTviani vadis gasvlis Semdeg, Tanxis gadaxdamde, aR-
niSnul Tanxas daemateba sauravi im moculobiT, rac utoldeba evropuli 
bankis sesxisaTvis gankuTvnil minimalur procents, romelsac unda dae-
matos samprocentiani ganakveTi.

5. uaryofs ganmcxadeblis moTxovnis danarCen nawils samarTlian dakmayo-
filebasTan dakavSirebiT.

 Sesrulebulia inglisur enaze da  gacxadebulia werilobiT 2009 wlis 2 
aprils, sasamarTlos reglamentis 77-e muxlis me-2 da me-3 punqtebis Sesa-
bamisad.

soren nielseni   qristos rozakisi
registratori   Tavmjdomare 
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pirveli seqcia

pavlenko ruseTis winaaRmdeg

(ganacxadi # 42371/02)

gadawyvetileba

strasburgi

2010 wlis 1 aprili

saboloo versia

04/10/2010

gadawyvetileba saboloo gaxda konvenciis 44-e muxlis me-2 punqtis  
Sesabamisad. is SeiZleba daeqvemdebaros redaqciul gadasinjvas.
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saqmeze pavlenko ruseTis winaaRmdeg,

adamianis uflebaTa evropuli sasamarTlos (pirveli seqcia) pala-
tam Semdegi SemadgenlobiT:

xristos rozakisi, Tavmjdomare,
nina vajiCi,
anatoli kovleri,
elizabet steineri,
xanlar hajievi,
jorjo malinverni,
jorj nikolau, mosamarTleebi,
da andre vampaCi, seqciis registratoris moadgile,

moiTaTbira daxurul kars miRma 2010 wlis 11 marts,
gamoitana da amave dRes daamtkica Semdegi gadawyvetileba:
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procedura

1. saqmes safuZvlad daedo ganacxadi #42371/02, romelic ruseTis mo-
qalaqem, batonma aleqsandr ivanoviC pavlenkom (SemdgomSi „ganmcxadebe-
li“)  sasamarTloSi Seitana  2002 wlis 6 noembers, adamianis uflebaTa da 
ZiriTad TavisuflebaTa dacvis konvenciis (SemdgomSi „konvencia“) 34-e 
muxlis Sesabamisad.

2. ganmcxadeblis, romelsac sasamarTloSi warmomadgenlobisTvis 
samarTlebrivi daxmareba mieniWa, interesebs icavda n. prokofievi, ber-
naulis praqtikosi advokati. ruseTis mTavrobas (SemdgomSi „mTavroba“) 
warmoadgenda qalbatoni v. milinCuki, im droisaTvis ruseTis federaciis 
warmomadgeneli adamianis uflebaTa evropul sasamarTloSi. 

3. 2007 wlis 21 maiss pirveli seqciis Tavmjdomarem gadawyvita, ecnobe-
bina mTavrobisaTvis ganacxadis Sesaxeb. aseve gadawyda, rom sasamarTlo 
erTdroulad imsjelebda ganacxadis dasaSvebobasa da arsebiT mxareebze 
(29-e muxlis me-3 punqti).

4. ruseTis mTavrobam ganacxadis dasaSvebobisa da arsebiTi mxareebis 
erTdroulad ganxilvis gadawyvetileba gaaprotesta. sasamarTlom im-
sjela mTavrobis pretenziaze da igi ar daakmayofila. 

faqtebi

1. saqmis garemoebebi

5. ganmcxadebeli daibada 1971 wels da sapatimro sasjels ixdis 
irkuckis regionSi. 

A.  sisxlis samarTalwarmoeba ganmcxadeblis winaaRmdeg

6. 1999 wlis noemberSi, 2000 wlis ivlissa da seqtemberSi ramenime 
sisxlissamarTlebrivi mokvleva daiwyo qalebis (msxverplebi K., Ok. da A., 
Os.) danawevrebuli sxeulebis aRmoCenis faqtebTan dakavSirebiT.

1.  ganmcxadeblis dakaveba da dakiTxvebi

(a)  dakiTxva 2000 wels

7. 2000 wlis 22 agvistos ganmcxadebeli misi advokatis TandaswrebiT 
dakiTxes msxverpl G.-s braldebasTan dakavSirebiT misi gaupatiurebis 
Sesaxeb. 2000 wlis 15 seqtembers saqme Sewyda corpus delicti-s ararsebobis 
gamo, aSkarad SeTanxmebuli urTierTobis  gaTvaliswinebiT. 
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(b) dakiTxva 2001 wlis 3 Tebervals

8. amis Semdgom, 2001 wlis 3 Tebervals, qalbatonma F.-ma ganmcxade-
beli mis gaupatiurebasa da ukanonod Tavisuflebis aRkveTaSi daadana-
Saula. rogorc irkveva, 2001 wlis 3 Tebervals ganmcxadebeli an TviTon 
gamocxadda barnaulis policiaSi an am saCivarTan dakavSirebiT daakaves. 
ganmcxadebelma aRniSna, rom wina saRamos mis saxlSi am qalbatonTan er-
Tad alkoholi miiRo, Tumca masTan seqsualuri kontaqti uaryo. irkveva, 
rom ganmcxadebels saproceso uflebebi auxsnes, maT Soris, samarTle-
brivi daxmarebis uflebac, Tumca, man uari Tqva am uflebiT sargeblo-
baze. amis Semdeg igi daikiTxa, magram, rogorc Cans, sxva gancxadeba aRar 
gaukeTebia. gamomZiebelma misi sapatimroSi moTavseba brZana da droebi-
Ti moTavsebis centris administracias sTxova uzrunveleyoT, rom gan-
mcxadebeli, im droisaTvis sajaro moxele (gamosafxizlebeli centris 
mZRoli), sxva dakavebulebisgan gancalkevebiT moeTavsebinaT (ix. qvemoT 
punqtebi 43 da 44). ganmcxadeblis Tanaxmad, mas imave dRes uari uTxres, 
dakavSireboda ojaxs advokatis ayvanis mizniT. ganmcxadeblis winaaRm-
deg aRZruli saqme, misi „sirTulisa da didi moculobiT sagamoZiebo 
moqmedebaTa Catarebis aucileblobis gamo“, gadaeca oTx gamomZiebels. 
imave dRes gamomZiebelma dakiTxa qalbatoni S, ganmcxadeblis winaaRmdeg 
braldebebTan dakavSirebiT.

9. gamomZiebelTa garda, 2001 wlis 4 Tebervals altais regionuli 
prokuraturis gamomZiebelma P.-m policiis ganyofilebas moTxova, ga-
moeyo oficrebi „operatiuli da samZebro RonisZiebebis Casatareblad“, 
raTa daedginaT, monawileobda Tu ara ganmcxadebeli bolo periodis 
saqmeebSi, romlebic ukavSirdeboda adgilobrivi universitetidan qali 
studentebis gauCinarebas  (ix. aseve qvemoT punqtebi 14 da 25).

10. ganmcxadeblis Tanaxmad, dakavebis Semdeg man iTxova, rom misi in-
teresebi baton K-s, adgilobrivi advokatTa asociaciis advokats, daecva. 
rogorc irkveva, gamomZiebelma daadgina, rom batoni K., potenciurad in-
teresTa konfliqtis gamo, ganmcxadeblis iuridiul warmomadgenlad ver 
dainiSneboda, radgan igi amave dros icavda batoni P-s interesebs. Tum-
ca, ganmcxadeblis Tanaxmad, P-m batoni K. advokatad aiyvana arauadres 
2001 wlis 19 Tebervlisa.

(c) Semdgomi dakiTxvebi da ganmcxadeblis aRiarebiTi Cvenebebi

11. 2001 wlis 6 Tebervals gamomZiebelma A-m, msxverpli F-is saqmesTan 
dakavSirebiT, Camoayaliba braldebebi ganmcxadeblis winaaRmdeg. gan-
mcxadebels ganemarta misi ufleba, SeenarCunebina siCume, aseve ufleba, 
esargebla iuridiuli daxmarebiT. man brali „nawilobriv“ aRiara. gan-
mcxadebels ar surda misi interesebi saxazino advokats daecva da amis 
gamo saqmis ganxilvis gadadeba momaval dRemde iTxova, raTa esargebla 
mSoblebis mier daqiravebuli advokatis daxmarebiT.

12. ganmcxadeblis Tanaxmad, misma dedam misi dakavebis Sesaxeb pirve-
lad 2001 wlis 6 Tebervals ganmcxadeblis megobari gogonasgan Seityo, 
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romelmac, Tavis mxriv, es ambavi naTesavisagan, yofili samarTaldamcve-
li pirisagan gaigo. roca ganmcxadeblis deda gamomZieblis ofisSi mivi-
da, igi daarwmunes, rom baton pavlenkos sxva advokatis ayvana ar surda. 
mogvianebiT mas uTxres, rom ganmcxadebeli kmayofili iyo advokat D.-s 
momsaxurebiT. mTavrobis versiiT, ganmcxadeblis dedam Svilis dakavebis 
Sesaxeb 2001 wlis 4 Tebervals Seityo.

13. 2001 wlis 7 Tebervals gamomZiebelma, ganmcxadeblis winaaRmdego-
bis miuxedavad, mas advokati D. saxazino wesiT dauniSna. ganmcxadebelma 
kvlav gamoxata survili, rom misi uflebebi mSoblebis mier daqiravebul 
advokats daecva da dumili SeinarCuna. mas kvlav uari uTxres Txovnaze, 
moenaxulebinaT misi ojaxis wevrebs an sxva formiT dakavSireboda maT, 
im safuZvliT, rom es negatiur gavlenas moaxdenda gamoZiebis mimdina-
reobaze. rogorc dakiTxvis oqmidan irkveva, gamomZiebeli ganmcxadebels 
kiTxavda 15:15-dan 15:20 saaTamde. Tumca, mnaxvelTa saregistracio Jur-
nalis mixedviT, gamomZiebeli ganmcxadebelTan Sesuli iyo imave dRes 
14:44-dan 17:06 saaTamde. 

14. ganmcxadeblis Tanaxmad, droebiTi moTavsebis centrSi gamomZie-
blebi da policiis oficrebi 2001 wlis 2 martamde mas yoveldRiurad, 
12 saaTis ganmavlobaSi uwyvetad kiTxavdnen xolme. mnaxvelTa saregis-
tracio JurnalSi mxolod  wamyvani oficrebis gvarebi fiqsirdeboda. 
ganmcxadeblis Tanaxmad, policiis oficrebi mas scemdnen iseTi teqnikis 
gamoyenebiT, romelic kvals ar tovebda. aRiarebiTi Cvenebebis mopovebis 
mizniT, isini ganmcxadebels axlo naTesavebis mimarT sxvadasxva qmedebiT 
emuqrebodnen, magaliTad, imiT, rom adgilobriv gazeTSi  ganmcxadeblis 
Zmisa da misi megobari gogonas Sesaxeb statiebs gamoaqveynebdnen; rom 
maT binebs gaCxrekdnen; rom Tanamesakneebis daxmarebiT misi TviTmkvle-
lobis scenas dadgamdnen. ganmcxadebels, savaraudod, Tanamesakneebma 
scemes (TariRi miTiTebuli ar aris), romelTac davalebuli hqondaT 
batoni pavlenko daerwmunebinaT, rom brali eRiarebina. Sedegad, gan-
mcxadebelma policiis oficrebi arasaTanado mopyrobaSi daadanaSaula 
(ix. zemoT punqtebi 33 da 42).

15. Sesabamisad, ganmcxadebeli dakiTxes:
2001 wlis 8 Tebervals - policiis oficrebma 04:10-dan 05:15 saaTamde; 
2001 wlis 9 Tebervals - policiis oficrebma 11:50-dan 12:35 saaTam-

de da 16:20-dan 18:40 saaTamde. imave dRes, Sesabamisma organoebma 
samarTalwarmoeba ganaaxles G.-s savaraudo gaupatiurebis faqtze 
(ix. zemoT punqti 7).

2001 wlis 10 Tebervals - oficrebma 11:15-dan 15:20 saaTamde;
2001 wlis 12 Tebervals - gamomZiebelma 15:00-dan 16:10 saaTamde.

16. 2001 wlis 13 Tebervals gamomZieblebi A. da Sh. ganmcxadebelTan 
imyofebodnen 10:25-dan 12:25 saaTamde da 15:05-dan 18:35 saaTamde. gan-
mcxadebelma werilobiT micemul CvenebaSi aRiara F.-ze ganxorcielebuli 
seqsualuri Tavdasxma da 2000 wlis ivlisSi A.-sa da OK.-s mkvlelobe-
bi. ganmcxadebeli advokat D.-s TandaswrebiT ikiTxeboda 17:30-dan 19:25 
saaTamde. am dakiTxvis dros mas ganumartes konstituciis 51-e muxlis 
Sinaarsi da manac daadastura, rom muxlis mniSvneloba gaigo. man aseve 
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daadastura, rom surda Cvenebis micema da imave dRes manamde micemuli 
Cveneba gaimeora. Tan ganacxada, rom igi danaSauls nebayoflobiT aRia-
rebda, radgan „am tvirTis tareba aRar SeeZlo“. ganmcxadeblis versiiT,  
advokati D. dakiTxvas mxolod 18:30-dan 18:35 saaTamde eswreboda. 

17. 2001 wlis 15 Tebervals ganmcxadebels gamomZiebeli 16:27-dan 17:57 
saaTamde kiTxavda. mTavrobis Tanaxmad, am dakiTxvis dros ganmcxadebel-
ma advokat D.-s TandaswrebiT daadastura msxverpl F.-Tan dakavSirebiT 
manamde micemuli Cveneba. 

18. 2001 wlis 17 Tebervals ganmcxadebels oficrebi 10:20-dan 13:00 
saaTamde kiTxavdnen. 

19. 2001 wlis 18, 20 da 26 Tebervals ganmcxadebelma ramdenime dana-
Sauli aRiara. mis Tanaxmad, TiToeul jerze, oficrebis mier dakiTxvis 
Semdeg, igi mihyavdaT mTavar gamomZiebelTan, sadac xels awerda oqms. am 
dros ganviTarebuli movlenebi ase SeiZleba aRiweros:

2001 wlis 18 Tebervals gamomZiebeli A. ganmcxadebels 12:30-dan 14:10 
saaTamde ewvia. ganmcxadebeli 12:30-dan 12:50 saaTamde, advokat D.-s 
TandaswrebiT, A.-sa da OK.-s mkvlelobebTan dakavSirebiT ikiTxebo-
da. ganmcxadebelma gamomZieblis SekiTxvis pasuxad ganacxada, rom 
sxva mkvleloba mas ar Caudenia. 

2001 wlis 19 Tebervals ganmcxadebeli dakiTxes policiis oficrebma 
14:35-dan 16:13-mde periodSi.

2001 wlis 20 Tebervals ganmcxadebeli policiis oficrebma 10:00-dan 
15:30-mde periodSi dakiTxes. ganmcxadebelma werilobiT aRiara K.-s 
mkvleloba da iqve aRniSna, rom Cveneba „nebayoflobiT misca, yo-
velgvari fizikuri Tu fsiqologiuri zewolis gareSe“.

20. amis Semdeg ganmcxadebeli dakiTxa (advokatis monawileobis gareSe):

2001  wlis 21 Tebervals - gamomZiebelma 15:30 saaTamde da oficerma/ 
oficrebma 14:15-dan 17:25 saaTamde;

2001 wlis 22 Tebervals - oficerma/oficrebma 11:40-dan 13:35 saaTamde;
2001 wlis 23 Tebervals - gamomZiebelma 11:43-dan 13:35 saaTamde;
2001 wlis 24 Tebervals - oficrebma 12:15-dan 13 saaTamde;
2001 wlis 26 Tebervals ganmcxadebels oficrebi  09:50-dan SuadRemde 

kiTxavdnen, xolo gamomZiebeli - 17:00-dan 18:40 saaTamde. gan-
mcxadebelma werilobiT aRiara msxverplis Os.-is mkvleloba.

21. rogorc mnaxvelTa saregistracio Jurnalidan irkveva, 2001 wlis 
27 Tebervals gamomZiebeli ganmcxadebelTan 11:33-dan 13:07 saaTamde im-
yofeboda, xolo policiis oficerma S.-ma igi imave dRes 17:05-dan 17:55-
mde periodSi moinaxula. foto amocnoba grZeldeboda 13:10-dan 13:15 
saaTamde, advokat D.-s TandaswrebiT.

22. ganmcxadebelTan msgavsi vizitebi martsa da aprilSic gagrZelda 
(ix. aseve qvemoT punqti 28).

23. ganmcxadeblis Tanaxmad, roca dedam adgilobrivi gazeTidan Seityo, 
rom misma Svilma Zalze mZime danaSaulebi aRiara, mixvda, rom gamomZiebelma 
A.-m igi SecdomaSi Seiyvana da mswrafl daiqirava advokati S (ix. qvemoT).
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(d) advokat S-is saqmeSi CarTva da samarTalwarmoebis Semdgomi etapebi

24. 2001 wlis 6 marts ganmcxadebels pirvelad mieca ufleba mis da-
qiravebul advokats, baton S.-s Sexvedroda. ganmcxadebelma manamde mo-
grovebuli mtkicebulebebi uaryo da maTi saqmidan amoReba iTxova, maT 
Soris, uaryo micemuli Cvenebebic, radgan isini, misi mtkicebiT, iZule-
biT da efeqtiani samarTlebrivi rCevis gareSe iyo mopovebuli. 

25. 2001 wlis 11 aprils policiis oficerma S.-ma gamomZiebel P.-s 
moaxsena, rom 2001 wlis 4 Tebervals gacemuli brZanebis Semdeg Catare-
buli „rigi operatiuli RonisZiebebis“ Sedegad, OK.-is, A.-s, K.-sa da Os.-s 
mkvlelobebSi ganmcxadeblis monawileoba TvalnaTliv gamoikveTa. amave 
dros, aranairi kavSiri ar gamovlinda ganmcxadebelsa da qal studentTa 
gauCinarebas Soris. angariSSi aRiniSna, rom ganmcxadeblis irgvliv kvlav 
grZeldeboda gamoZieba.

26. 2001 wlis 23 aprils ganmcxadebeli, TanamesakneebTan Cxubis Sem-
deg, samartoo sakanSi gadaiyvanes.

27. winaswari gamoZiebisas momzadda ramdenime balistikuri angariSi, 
mowmis saxiT daikiTxa 50-ze meti adamiani, bevrma maTganma zepiri Cveneba 
sasamarTlo procesze misca. ganmcxadeblis binaSi Catarda Cxrekebi da 
amoiRes rigi dokumentebi.

28. advokati S. Cioda, rom ganmcxadeblis monaxulebas kvlav agrZe-
lebdnen policiis oficrebi, romlebic, misi azriT, uflebamosilni ar 
iyvnen sisxlis samarTlis saqmeze emuSavaT. 2005 wlis 31 maiss gamomZie-
belma brZaneba gasca, romlis mixedviTac ganmcxadebelTan Sexvedris 
ufleba mieca mxolod 4 gamomZiebels, misi CaTvliT. zemoxsenebulma 
policiis oficrebma, romelTac gamomZiebelma maTi saqmianobis Sesaxeb 
kiTxvebi dausva, ganacxades, rom daevalaT gadaemowmebinaT, iyo Tu ara 
raime kavSiri ganmcxadebelsa da im qali studentebis gauCinarebas Soris, 
romelTa saqmeebic jer ar iyo gaxsnili.

29. 2001 wlis ivnisSi, advokatis mier saCivris Setanis Semdeg, ga-
momZiebelma brZana mokvlevis Catareba ganmcxadeblis saxeze 2001 wlis 
23 aprils miRebul dazianebebTan dakavSirebiT. aseve gasca brZaneba, 
gaerkviaT, ganacxada Tu ara man arasaTanado mopyrobis Sesaxeb. gamomZie-
belma P.-m ganmcxadebels amcno, rom maT (gamomZieblebma) ar icodnen, Tu 
mas droebiTi moTavsebis centrsa da winaswari patimrobis izolatorSi 
policiis sxvadasxva oficeri stumrobda xolme.

30. 2001 wlis oqtomberSi gamomZiebelma saqmis ganmxilvel prokuror-
Ta departaments acnoba, rom saqmeze mimagrebul oficerTa saqmianoba 
ar iZleoda imis daskvnis saSualebas, rom ganmcxadebeli sxva sisxlis 
samarTlis saqmeebSic monawileobda.

2.  sasamarTlo ganxilva

31. ganmcxadeblis saqmis sasamarTlo ganxilva altais regionul sa-
samarTloSi CainiSna. ganmcxadebelma arsebiTad aRiara qalbaton F.-is 
mimarT Cadenili danaSauli. igi amtkicebda, rom misi seqsualuri ka-
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vSiri G.-Tan konsensusis Sedegi iyo; mas aranairi kavSiri ar hqonia sxva 
oTx adamianTan (msxverplebTan K., OK., Os., A.); xolo amasTan dakavSire-
biT winaswar patimrobaSi yofnis dros micemuli aRiarebiTi Cvenebebi 
policiis oficrebma arasaTanado mopyrobisa da masze fsiqologiuri 
zewolis gziT moipoves. ganmcxadebelma, masze zewolis Sesaxeb bral-
debaTa gasamyareblad, sasamarTlos warmoudgina 2001 wlis 4 Tebervli-
dan 23 martamde periodis amonaweri winaswari dakavebis centris mnax-
velTa saregistracio Jurnalidan. am periodis ganmavlobaSi mas xSirad 
stumrobdnen sxvadasxva gamomZieblebi da policiis oficrebi.

32. saqmis ganmxilvelma sasamarTlom imsjela arasaTanado mopyrobis 
Sesaxeb ganmcxadeblis braldebebze, iZulebiT micemul aRiarebiT Cve-
nebebsa da winaswari gamoZiebisas samarTlebrivi daxmarebis Sesaxeb misi 
uflebis savaraudo darRvevaze. sasamarTlom dakiTxa gamomZiebeli A., 
romelmac daadastura, rom ganmcxadebelma ver isargebla „mis mierve“ 
SerCeuli advokatis daxmarebiT (savaraudod, igulisxma batoni K.), rad-
gan es ukanaskneli am droisTvis baton P.-s interesebs icavda. gamomZie-
belma aseve daadastura, rom ganmcxadebels neba ar darTes, moenaxu-
lebina dedas, raTa ar momxdariyo mtkicebulebaTa abneva da gamoZiebis 
process xeli ar SeSloda. saqmis ganmxilvelma sasamarTlom es argumen-
ti gaiziara, mxedvelobaSi miiRo ra ganmcxadeblis dedis mcdeloba, ga-
daeca SvilisTvis mesiji, rom mas dumili SeenarCunebina da, savaraudod, 
droebiT Tavi Seuracxadad gaesaRebina.

33. saqmis ganmxilvelma sasamarTlom arasaTanado mopyrobis Sesaxeb 
saCivari ar daakamyofila, igi daeyrdno 2001 wlis 3 da 14 Tebervlis sa-
medicino daskvnebs da aRiarebebi „srul simarTled“ CaTvala. sasamarT-
lom dakiTxa ramdenime is oficeri, romlebic ganmcxadebels patimro-
bisas stumrobdnen xolme da daaskvna, rom isini uflebamosilni iyvnen, 
daekiTxaT ganmcxadebeli im saqmeebTan dakavSirebiT, romlebSic misi 
monawileobis kvali ikveTeboda, aseve sxva saqmeebTan dakavSirebiTac. 
sasamarTlom aseve dakiTxa batoni M., romelic 2001 wlis martSi ganmcxa-
debelTan erTad daakaves. batonma M.-ma ganacxada, rom ganmcxadeblis 
dakiTxva mTeli dRis ganmavlobaSi grZeldeboda xolme da igi sakanSi 
„daqanculi“ brundeboda. am dros mas sxeulze Zaladobis aranairi kvali 
ar aReniSneboda.

34. 2001 wlis 22 noembers regionulma sasamarTlom ganmcxadebeli 
damnaSaved cno ramdenimegzis gaupatiurebasa da mkvlelobaSi da mas 24 
wliT Tavisuflebis aRkveTa miusaja.

35. rac Seexeba ganmcxadeblis braleulobas G.-s gaupatiurebaSi, sa-
samarTlom daadgina: “miuxedavad imisa, rom ganmcxadebelma adre mice-
muli Cvenebebi uaryo, misi brali  msxverplis CvenebiT mtkicdeboda“. 
sasamarTlom aseve moixmo ramdenime sxva mowmis Cveneba da samedicino 
daskvnebi.

36. msxverpl F.-is gaupatiurebasa da ukanonod Tavisuflebis aRkve-
TaSi ganmcxadeblis braleulobis dadgenisas, sasamarTlom procesze 
ixelmZRvanela ganmcxadeblis mier micemuli aRiarebiTi CvenebiT,  msx-
verplis gancxadebiT, im mowmeTa CvenebebiT, romlebmac dainaxes, rogor 
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gaiqca ganmcxadebeli msxverplis saxlidan da aseve samedicino eqsper-
tizis daskvnebiT.

37. sasamarTlo, msxverpl K.-s mkvlelobaSi ganmcxadeblis damnaSaved 
cnobisas, daeyrdno winaswar patimrobaSi yofnis dros aRiarebebs, ad-
vokat D.-s TandaswrebiT gamomZieblisTvis micemul  Cvenebas da ganmcxa-
deblis mier fotoze msxverplis amocnobas. saqmis ganmxilvelma sasamarT-
lom CaTvala, rom zemoxsenebul Cvenebebs amyarebda mkvlelobis dRes 
msxverplis tansacmlis aRwerilobis Sesaxeb sxva sami mowmis Cvenebebi, 
danaSaulis adgilis Semowmebis oqmi da samedicino eqspertTa daskvnebi. 

38. saqmis ganmxilvelma sasamarTlom ganmcxadebeli damnaSaved cno 
OK.-sa da A.-s mkvlelobebSi, winaswar patimrobaSi yofnis dros micemu-
li aRiarebiTi Cvenebebis, advokat D.-s TandaswrebiT gamomZieblisTvis 
micemuli  Cvenebis da ganmcxadeblis mier fotoze msxverplis amocnobis 
safuZvelze. saqmis ganmxilvelma sasamarTlom CaTvala, rom zemoxsene-
bul Cvenebebs amyarebda mis xelT arsebuli sxva mtkicebulebebi.

39. sasamarTlom ganmcxadebeli damnaSaved cno Os.-is mkvlelobaSi da 
am daskvnis gamotanisas daeyrdno winaswar patimrobaSi yofnis dros mis 
mier micemul aRiarebiT Cvenebas, romelic sasamarTlom „srul simarT-
led“ miiCnia, mogvianebiT misi uaryofis miuxedavad. sasamarTlom daad-
gina, rom ganmcxadebeli am danaSaulis detalebis Sesaxeb sxva wyarodan 
ver Seityobda.

40. 2002 wlis 22 maiss, ruseTis federaciis uzenaesma sasamarTlom, 
moismina ra prokurorisa da advokati S.-is argumentebi, wina instanciis 
sasamarTlos gadawyvetileba ZalaSi datova. saapelacio sasamarTlom 
CaTvala, rom dacvis ufleba ar darRveula, radgan 2001 wlis 3 Teber-
vals ganmcxadebels ecnoba misi dumilis uflebis da iuridiuli daxma-
rebiT sargeblobis uflebis Sesaxeb. ganmcxadebelma oqms xeli moawera 
da advokatis daxmarebiT sargeblobaze uari ganacxada. 2001 wlis 7 Te-
bervlidan ganmcxadeblis uflebebs icavda advokati D. igi yvela im saga-
moZiebo RonisZiebas eswreboda, romlebsac saqmis ganmxilveli sasamarT-
lo daeyrdno. saapelacio sasamarTlom SeniSna, rom ganmcxadeblis wi-
naswar patimrobaSi yofnis dros dakiTxvisas gamoirkva iseTi garemoebe-
bi, romlebic manamde sagamoZiebo organoebisTvis cnobili ar yofila. 
magaliTad, msxverpl K.-Tan dakavSirebiT, ganmcxadebelma aRwera msxver-
pli, misi tansacmeli, aseve isaubra mis xasiaTsa da cxovrebis stilze. 
ganmcxadeblis mier sagamoZiebo organoebisTvis miwodebuli informacia 
mogvianebiT sasamarTlo procesze daadasturda mowmis saxiT dakiTxul-
ma ramdenime adamianma. rac Seexeba msxverpl OK.-s, misma dedam daadas-
tura, rom ganmcxadeblis binaSi napovni Tmis samagri mis gardacvlili 
qaliSvils ekuTvnoda. sxva nivTmtkicebebic, erTad aRebuli, abaTilebda 
mtkicebas, rom ganmcxadebeli mkvlelobebSi ar monawileobda. 

B.  sxva procesebi

41. sasamarTlo ganxilvis Semdeg, ganmcxadebelma mis sisxlis samarT-
lis saqmeSi mTavari gamomZieblis winaaRmdeg sisxlis samarTlis saqmis 
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aRZvra moiTxova, mtkicebulebaTa gayalbebis braldebiT. 2004 wlis 27 
dekembersa da 2005 wlis 17 ianvars regionulma prokuraturam es mo-
Txovna ar daakmayofila. ganmcxadebelma sasamarTloebSi miRebuli uari  
gaasaCivra, Tumca warumateblad. 

42. ganmcxadebelma aseve moiTxova sisxlis samarTlis saqmis aRZvra 
arasaTanado mopyrobis braldebiT im oficrebis winaaRmdeg, romlebic 
mas kiTxavdnen 2001 wlis TebervalSi. 2004 wlis 14 dekembers regionuli 
prokuraturis gamomZiebelma oficrebis winaaRmdeg sisxlissamarTle-
brivi devnis dawyebaze uari ganacxada. es gadawyvetileba 2005 wlis 31 
ianvars ZalaSi datova zemdgomma prokurorma. 2005 wlis 19 maissa da 23 
ivniss regionulma sasamarTlom miiRo saboloo gadawyvetileba, riTac 
ZalaSi datova saqalaqo sasamarTloebis gadawyvetilebebi. maT ki, Tavis 
mxriv, aiciles iurisdiqcia, ganexilaT ganmcxadeblis saCivari 2004 wlis 
14 dekemberis gadawyvetilebis Sesaxeb. amas garda, 2005 wlis 7 ivliss 
da 13 oqtombers regionulma sasamarTlom, rogorc am sakiTxze bolo 
instanciam,  gadawyvita, rom ganmcxadeblis saCivari 2005 wlis 31 ianvris 
gadawyvetilebis Sesaxeb, sasamarTlo gadasinjvas ar eqvemdebareboda. 

C.  patimrobis pirobebi

1.  droebiTi moTavsebis centri

(a)  ganmcxadeblis versia

43. ganmcxadebeli Sinagan saqmeTa barnaulis departamentis droebiTi 
moTavsebis centrSi (ИВС УВД г. Барнаула) 2001 wlis 3 Tebervlidan 2 martam-
de da 2001 wlis 13-dan 23 martamde imyofeboda. sxva oTx dakavebulTan er-
Tad, igi moTavsebuli iyo 6m2 farTis sakanSi. ganmcxadebels iatakze eZina, 
radgan igi ar uzrunvelyves sawoliT, matrasiT an TeTreuliT. sakani ar 
Tbeboda; hqonda cudi ventilacia da ganaTeba. sapirfareSo sacxovrebeli 
farTisgan gamoyofili ar iyo. sakvebi dReSi erTxel miewodebodaT. gan-
mcxadebeli mTel dros sakanSi atarebda, radgan nebas ar rTavdnen raime 
saqmianobiT dakavebuliyo. ganmcxadebels uars eubnebodnen, mieRo mnaxve-
lebi an raime saxis kontaqti hqonoda ojaxis wevrebTan.

44. ganmcxadebelma mogvianebiT aRniSna, rom sakani autanlad civi da 
nestiani iyo; mas diliT awvdidnen Wiqa Cais da erTi puris naWers da, 
drodadro, SuadRisas sufsa da fafas; igi Sxaps ver iRebda da persona-
luri higienis aranairi nivTi ar hqonia. 

(b)  mTavrobis versia

45. droebiTi moTavsebis centrSi ganmcxadebeli, meore dakavebulTan 
erTad, #15 sakanSi iyo ganTavsebuli, romlis farTobic 8m2 iyo. sapir-
fareSo saknis ZiriTadi nawilisgan gamoiyofoda. ganmcxadebels, iseve 
rogorc sxva dakavebulebs, hqonda sawoli da matras. miuxedavad imisa, 
rom dakavebulebs administracia TeTreuliT ar uzrunvelyofda, maT 

pavlenko ruseTis winaaRmdeg



179

sakuTari TeTreulis gamoyeneba SeeZloT. ganmcxadebels centrSi hqon-
da personaluri higienis sxvadasxva nivTi, uflebas aZlevdnen, kviraSi 
erTxel mieRo Sxapi. sakani sakmarisad iyo ganaTebuli, kargad niavdebo-
da da Tbeboda. ganmcxadebels dReSi erTi saaTiT saknis gareT gaseirne-
bis saSualeba hqonda; mas saTanado sakvebiT uzrunvelyofdnen da axlo-
blebis an ojaxis wevrebisagan sakvebi amanaTebis miRebis nebas rTavdnen. 
mas sakanSi dasalevi wyali hqonda. ganmcxadebels droebiTi moTavsebis 
centrSi misi patimrobis Sesaxeb 2004 wlis dekembramde aranairi saCivari 
ar daufiqsirebia. 

2.  barnaulis winaswari patimrobis centri

(a)  ganmcxadeblis versia

46. ganmcxadebelma barnaulis winaswari patimrobis #22/1 centrSi 
misi patimrobis pirobebi Tavdapirvelad ase aRwera: igi imyofeboda Se-
nobis sardafSi mdebare sakanSi. mis sakanSi moTavsebul patimarTa rao-
denoba bevrad aRemateboda am saknisTvis gaTvaliswinebul raodenobas. 
sakans hqonda patara fanjara, romelSic minis nacvlad Casmuli iyo meta-
lis gisosebi, rac xels uSlida oTaxSi bunebrivi Suqisa da sufTa haeris 
SeRwevas. ar vargoda arc Sida ganaTeba. sapirfareSo ar gamoiyofoda 
saknis mTavari nawilisagan. sakani savse iyo taraknebiT. ganmcxadebels 
iatakze eZina. sakani, romelic ar Tbeboda, ukiduresad nestiani iyo. 
awvdidnen uxarisxo sakvebs. ojaxis wevrebTan Sexvedrebis da haerze ga-
seirnebisas ganmcxadebels xelborkils adebdnen. 

47. ganmcxadebelma mogvianebiT Seaswora Tavisi versia da miuTiTa, 
rom igi winaswari patimrobis centrSi 2001 wlis 3-dan 13 martamde da 
2001 wlis 24 martidan 2002 wlis 27 ivnisamde imyofeboda. misi patimro-
bis bolo periodSi igi #122, 4.1 m2 farTis sakanSi marto iyo moTavsebu-
li, winaswari patimrobis centris sardafSi. am periodSi sakani, romelic 
ar Tbeboda, ukiduresad nestiani iyo; igi ar niavdeboda. sakvebis xarisxi 
aradamakmayofilebeli iyo. mas ar hqonda TeTreuli. saknis fanjaraSi 
minis nacvlad Casmuli metalis gisosebi xels uSlida oTaxSi bunebrivi 
Suqisa da sufTa haeris SeRwevas. ar vargoda arc Sida ganaTeba. sapirfa-
reSo saknis mTavari nawilisgan ar gamoiyofoda.

(b) mTavrobis versia

48. mTavrobis Tanaxmad, ganmcxadebeli barnaulis #22/1 winaswari pa-
timrobis centrSi imyofeboda 2001 wlis 2 martidan 2002 wlis 6 aprila-
mde da 2002 wlis 7-dan 27 ivnisamde. 2002 wlis aprilidan ivnisamde gan-
mcxadebeli Celiabnskis winaswari patimrobis centrSi iyo ganTavsebuli. 

49. mTavrobam axsna, rom Sesabamisi saregistracio Jurnalebi ga-
nadgurda Senaxvis vadis amowurvis gamo. amgvarad, mTavrobis mtkice-
biT, romelic eyrdnoboda batoni M.-is winaswari patimrobis centris 
mmarTvelis gancxadebas, ganmcxadebeli 2001 wlis 3-dan 23 martamde pe-
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riodSi #212 sakanSi iyo moTavsebuli, romlis farTobic 16.9m2 Sead-
genda; 2001 wlis 24 martidan 25 aprilamde igi imyofeboda sakanSi #190, 
romelic 16m2 iyo; 2001 wlis 26 aprilidan 2002 wlis 6 aprilamde - 4.5m2 
farTis mqone #122 sakanSi; 2002 wlis 7-dan 27 ivnisamde - 4.3m2 farTis 
mqone #118 sakanSi.  ganmcxadebeli #190 da #212 saknebs or an sam sxva 
patimarTan erTad inawilebda; misi moTxovnis Sesabamisad, #122 da #118 
saknebSi igi ganmartoebiT moaTavses. es ukanaskneli saknebi sardafSi 
mdebareobda da 0.36m2 zomis fanjrebi hqonda. im droisTvis ZalaSi myofi 
kanonmdeblobis Sesabamisad, fanjrebi dafaruli iyo metalis gisosebiT, 
Tumca, es gisosebi sakanSi bunebrivi sinaTlisa da sufTa haeris Sesvlas 
xels ar uSlida. 

50. batonma M.-ma daadastura, rom 2007 wlis 24 ivlisidan zemoxse-
nebul saknebSi iyo saTanado ganaTeba, ventilacia da gaTboba. saknebs 
hqonda wyali da sapirfareSo. mTavrobam warmoadgina fotosuraTebi, 
romlebic asaxavda zemoxsenebuli saknebis interiers.

3.  ganmcxadeblis saCivrebi erovnuli organoebis winaSe

51. ganmcxadeblis saCivarze pasuxad, 2002 wlis 30 ianvars altais re-
gionis prokuraturam aRiara, rom erT SemTxvevaSi ganmcxadeblisTvis 
xelborkilis dadeba ukanono iyo.

52. 2004 wlis dekemberSi ganmcxadebelma ramdenime sajaro organiza-
ciaSi iCivla Tavisi sapatimro pirobebis Sesaxeb. 2005 wlis 19 ianvars 
prokuraturam aRiara, rom barnaulis winaswari patimrobis centrSi sak-
nis fanjrebi metalis gisosebiT iyo dafaruli, Tumca, yvela sxva bral-
deba uaryo.

53. 2005 wlis 1 Tebervals Sinagan saqmeTa regionulma departamentma 
aRiara, rom ganmcxadeblis ramdenime saCivari (dakonkretebuli ar aris 
romeli) droebiTi moTavsebis centrSi mis moTavsebasTan dakavSirebiT, 
„damtkicda“. 2005 wlis 14 ivliss qalaqis  mTavarma (Центральный) proku-
raturam ganmcxadeblis ganaxlebuli saCivari gansaxilvelad Sinagan saq-
meTa regionul departamentSi gadaagzavna.

54. ganmcxadebelma samarTalwarmoeba daiwyo qalaqis mTavari 
(Центральный) prokuraturis winaaRmdeg, inter alia, misi saCivris savarau-
dod ganuxilvelobis gamo da moiTxova misi patimrobis pirobebis ka-
nonTan SesabamisobaSi moyvana. 2006 wlis 16 ianvars barnaulis mTavarma 
(Центральный) saqalaqo sasamarTlom, mas Semdeg, rac sisxlis samarTlis 
saproceso kodeqsis 125-e muxlis safuZvelze imsjela aRniSnul sakiTx-
ze (ix. qvemoT punqti 59), misi moTxovna ar daakmayofila. 2006 wlis 16 
marts altais regionulma sasamarTlom aRniSnuli gadawyvetileba gaauq-
ma da sakiTxi gansaxilvelad saqalaqo sasamarTloSi daabruna. sasamarT-
lom daadgina, rom pirveli instanciis sasamarTlos unda ganexila, ra-
tom imyofeboda ganmcxadebeli droebiTi moTavsebis centrSi erTi Tvis 
ganmavlobaSi. 2006 wlis 29 marts   saqalaqo sasamarTlom daadgina, rom 
prokurorma ver SeZlo ganexila ganmcxadeblis saCivari droebiTi moTa-
vsebis centrSi misi grZelvadiani dakavebis Sesaxeb. 
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55. amavdroulad, 2006 wlis 27 Tebervals regionulma prokuraturam 
ganmcxadebels amcno, rom droebiTi moTavsebis centris saknebSi idga 
rkinis sawolebi, masSi iyo sapirfareSo da, rogorc wesi,  imyofeboda 
4-5 adamiani; dakavebulebs administracia TeTreuliT ar uzrunvelyo-
fda. gaurkvevelia, zemoxsenebul pasuxSi moiazreboda 2006 weli, Tu is 
periodic, romelzec ganmcxadebeli Cioda.

56. rogorc irkveva, saqalaqo prokuraturam  ganixila ganmcxadeblis 
saCivari misi patimrobis pirobebis Sesaxeb da 2006 wlis 5 seqtembers 
uari ganacxada sisxlis samarTlis  saqmis aRZvraze sajaro moxelis mier 
uflebamosilebis gadametebis faqtze, sisxlis samarTlis kodeqsis 285-e 
da 286-e muxlebiT. 

II. Sesabamisi erovnuli kanonmdebloba da praqtika

A.  ruseTis sabWoTa federaciuli socialisturi respublikis (RSFSR) 
sisxlis samarTlis saproceso kodeqsi

57. gansaxilveli droisTvis ZalaSi myofi RSFSR-is sisxlis samarT-
lis saproceso kodeqsis 47-e muxlis 1-li punqtis Tanaxmad, advokats 
samarTalwarmoebis procesSi CarTva SeeZlo bralis wayenebis/CamoTvlis 
momentidan, xolo dakavebuli an dapatimrebuli eWvmitanilis SemTxve-
vaSi - misTvis dakavebis oqmis an dapatimrebis brZanebis gacnobis ne-
barTvis gacemis momentidan. Tu kerZo advokati 24 saaTis ganmavlobaSi 
ar gamoCndeba, saqmeze pasuxismgebeli Tanamdebobis piri uflebamosilia 
dakavebuls urCios sxva advokatis daqiraveba, an dauniSnos saxazino ad-
vokati (47-e muxlis me-2 punqti). sisxlis samarTlis saqmeze advokatad 
muSaobisTvis iuristi unda flobdes iuridiuli firmis mier gacemul 
Sesabamis nebarTvas (me-4 punqti). dauSvebelia erTi advokati warmoadgen-
des sapirispiro interesebis mqone or adamians (me-5 punqti). 2000 wlis 27 
ivniss sakonstitucio sasamarTlom arakonstituciurad cno 47-e muxlis 
1-l punqtSi iuridiuli daxmarebiT sargeblobaze dawesebuli xandazmu-
lobis vada. 2001 wlis 25 oqtombers sakonstitucio sasamarTlom aRniS-
na, rom 47-e muxlis me-4 punqti ar iTxovda raime specialur nebarTvas 
advokatTan Sesaxvedrad. Tumca, imave gadawyvetilebaSi sakonstitucio 
sasamarTlom Zaladakargulad cno 1995 wlis patimrobis Sesaxeb aqtis 
erTi debuleba. es debuleba imgvarad gamoiyeneboda, rom Sesabamisi or-
ganoebi sisxlis samarTlis saqmis warmmarTveli organosagan specialuri 
Svebulebis aRebas sTxovdnen advokatebs, romelTac klientebTan Sexve-
dra surdaT.  

58. RSFSR-is sisxlis samarTlis saproceso kodeqsis 96-e muxlis Ta-
naxmad, sisxlis samarTlis saqmis warmmarTvel organos an Sesabamis moxe-
les evaleboda, dauyovnebliv ecnobebina dakavebuli an dapatimrebuli 
eWvmitanilis adgilsamyofelis Sesaxeb misi axlo naTesavisa an ufleba-
damcveli pirisaTvis.
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B. 2001 wlis sixlis samarTlis saproceso kodeqsi

59. kodeqsis 123-e da 125-e muxlebi exeba mokvlevis organos, gamomZie-
blis an prokuroris nebismieri qmedebis/umoqmedobis sasamarTlo gada-
sinjvas, roca es qmedeba/umoqmedoba gavlenas axdens mosarCelis ufle-
bebze an xels uSlis mis sasamarTlosadmi xelmisawvdomobas. mosamarTle 
an (i) Zaladakargulad acxadebs gasaCivrebul qmedeba/umoqmedobas, ro-
gorc ukanonos an dausabuTebeli da mopasuxe saxelmwifos Txovs, aRad-
ginos darRveuli ufleba, an (ii) saCivars ar akmayofilebs. 

60. 2001 wlis sisxlis samarTlis saproceso kodeqsis 413-e muxlis 
Tanaxmad, sisxlis samarTalwarmoeba SeiZleba ganaxldes, Tu adamianis 
uflebaTa evropuli sasamarTlo darRveulad cnobs konvencias.

III. Sesabamisi saerTaSoriso aqtebi

61. evropuli cixis wesebis Sesaxeb evropis sabWos ministrTa komi-
tetis wevr saxelmwifoebisaTvis micemuli rekomendacia Rec(2006)2 (ro-
melic ministrTa komitetma 2006 wlis 11 ianvars ministrTa moadgilee-
bis 952-e Sexvedraze miiRo) gulisxmobs, rom patimrebi uflebamosilni 
unda iyvnen, dauyovnebliv Seatyobinon ojaxis wevrebs maTi patimrobis 
Sesaxeb  (wesi 24.8). patimris cixeSi SeyvanisTanave, Sesabamisma organoebma  
amis Sesaxeb dauyovnebliv unda acnobon patimris meuRles an partniors, 
an, Tu patimari dauojaxebelia, mis uaxloes naTesavs da mis mier manamde 
dasaxelebul sxva pirs. am wesis gamonaklisia is SemTxveva, roca patimari 
TviTon iTxovs, rom Sesabamisma organoebma misi cixeSi Seyvanis Sesaxeb 
aravis Seatyobinon (wesi 24.9).

62. patimrebTan mopyrobis Sesaxeb standartuli minimaluri wesebi, 
romelic 1955 wels miiRo gaerTianebuli erebis pirvelma kongresma da-
naSaulis aRkveTis da damnaSaveebis mopyrobis Sesaxeb da daamtkica eko-
nomikurma da socialurma sabWom 1957 wlis 31 ivlisis 663 C (XXIV) da 1977 
wlis 13 maisis 2076 (LXII) rezoluciebiT, 44-e wesis me-3 punqtSi ambobs: 
yvela patimars aqvs ufleba misi patimrobis an sxva dawesebulebaSi gada-
yvanis Sesaxeb erTxel Seatyobinos ojaxis wevrebs. 
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samarTali

I. konvenciis me-3 muxlis savaraudo darRvevis Sesaxeb

63. ganmcxadebelma iCivla, rom droebiTi moTavsebis centrsa da barn-
aulis winaswari patimrobis centrSi misi patimrobis pirobebi konvenciis 
me-3 muxls ewinaaRmdegeboda. konvenciis me-3 muxlis Tanaxmad:

„aravin SeiZleba daeqvemdebaros wamebas, araadamianur an Rirsebis Se-
mlaxvel mopyrobas an dasjas“.

A. dasaSveboba

1. mxareTa argumentebi

(a)  mTavroba

64. mTavrobam ganacxada, rom droebiTi moTavsebis centrTan dakavSi-
rebiT saCivari ratione temporis darRveviT iyo Setanili. is faqti, rom es 
sakiTxi ganmcxadebelma 2004 wels erovnuli organoebis winaSe ukve das-
va, 6-Tviani vadis aTvlaze gavlenas ar axdenda, piriqiT, igi mianiSnebda, 
rom ganmcxadebels evropis sasamarTlos winaSe am sakiTxis  dasmamde 
dacvis SidasamarTlebrivi saSualebebi ar amouwuravs. mas dacvis Sida-
samarTlebrivi saSualebebi arc winaswari patimrobis centrTan mimarTe-
baSi amouwuravs. mTavrobam aRniSna, rom im droisaTvis ganmcxadebels 
ecnoba sxvadasxva SidasamarTlebrivi saSualebis Sesaxeb.

65. mTavroba amtkicebda, rom ganmcxadeblisTvis xelmisawvdomi dac-
vis saSualebebi efeqtiani iyo, romelic dadasturda ganmcxadeblis 
mier 2004 wlis saCivris safuZvelze Catarebuli mokvlevebiT (ix. ze-
moT punqtebi 52-56). ganmcxadeblis yvela saCivari daregistrirda da 
maT safuZvelze Zieba daiwyo, Sida kanonmdeblobis Sesabamisad. ganmcxa-
debels winaswari patimrobis centrTan dakavSirebiT, misi iq yofnis pe-
riodSi, saCivari ar warmoudgenia. man am sakiTxze saCivari mxolod 2004 
wels daafiqsira. aRniSnuli saCivari Sesabamisma organoebma Seiswavles 
da ukuagdes, rogorc dausabuTebeli. ganmcxadebelma gadawyvita sa-
samarTloebSi gaesaCivrebina prokuroris umoqmedoba mis saCivarTan mi-
marTebaSi. man sasamarTlos mimarTa, mokvleva ganmeorebiT Catarda da 
ganmcxadeblis saCivari kvlav ar dakmayofilda dausabuTeblobis gamo. 
gasaCivrebuli patimrobis periodis Semdgom, ganmcxadebels samoqalaqo 
samarTalwarmoeba unda daewyo federaluri sasjelaRsrulebis samsaxu-
ris da finansTa saministros winaaRmdeg da janmrTelobisTvis miyenebu-
li nebismieri zianisa da aramaterialuri zianisTvis kompensacia unda 
moeTxova. ganmcxadebels samoqalaqo samarTalwarmoeba rom daewyo, igi 

pavlenko ruseTis winaaRmdeg



184

yvela saWiro mtkicebulebis mogrovebas SeZlebda misi braldebebis „go-
nivrul eWvs miRma“ dasamtkiceblad.

(b)  ganmcxadebeli

66. ganmcxadebeli Tvlida, rom eqvsTviani vada daicva. man droebi-
Ti moTavsebis centrSi patimrobis pirobebis Sesaxeb saCivari sasamarT-
lo ganxilvis dros daayena, romelic 2002 wlis 22 maiss saapelacio sa-
samarTlos gadawyvetilebiT dasrulda, es ki eqvsTvian periodSi xvdeba. 
ganmcxadebeli amtkicebda, rom mTavrobis SemoTavazebuli dacvis sa-
Salebebi araefeqtiani iyo da maTi amowurva Sedegs ver moutanda. 

2.  sasamarTlos Sefaseba

67. sasamarTlom Seiswavla mxareTa argumentebi da mis xelT arsebu-
li masalebi da miiCnia, rom ganmcxadeblis ukmayofileba patimrobis 5 
periods ukavSirdeba:

-  2001 wlis 3 Tebervlidan 2001 wlis 2 martamde droebiTi moTavse-
bis centrSi;

-  2001 wlis 2 an 3 martidan 12 martamde winaswari patimrobis centrSi;
-  2001 wlis 13-dan 23 martamde droebiTi moTavsebis centrSi;
-  2001 wlis 24 martidan 2002 wlis 6 aprilamde winaswari patimrobis 

centrSi; da
-  2002 wlis 7-dan 27 ivnisamde winaswari patimrobis centrSi.

68. dasawyisSi sasamarTlo iTvaliswinebs, rom ganmcxadeblis warmo-
madgenelma  pirveli korespondencia, romelsac Tan axlda 2002 wlis 
25 ivnisiT daTariRebuli ganacxadis forma, sasamarTlos mxolod 2002 
wlis 6 noembers gadaugzavna. ganmcxadebels amasTan dakavSirebiT ara-
nairi argumentacia ar warmoudgenia da dagvianebis mizezebi ar auxsnia. 
Sesabamisad, sasamarTlo winamdebare ganacxadis Setanis TariRad 2002 
wlis 6 noembers Tvlis. am ganacxadSive moiazreba saCivrebi or sapa-
timro dawesebulebaSi yofnis pirobebTan dakavSirebiT da am sakiTxze 
saTanado samarTlebriv saSualebaTa ararsebobis Sesaxeb. 

69. sasamarTlo xazs usvams, rom konvenciis 35-e muxlis 1-li muxlis 
Tanaxmad, eqvsTviani wesis mizania, xeli Seuwyos samarTlebriv sizus-
tes da uzrunvelyos, rom konvenciis safuZvelze wamoweuli sakiTxebis 
ganxilva gonivrul vadaSi moxdes. amas garda, igi icavs xelisuflebis 
organoebs da Sesabamis pirebs didi drois ganmavlobaSi gaurkvevlobaSi 
yofnisagan. am wesis Tanaxmad, potenciur ganmcxadebels dro aqvs sai-
misod, rom gadawyvitos, Seitanos Tu ara sasamarTloSi ganacxadi da 
Tu Setanas apirebs, gansazRvros, romeli saCivrebisa da argumentebis 
wamowevas apirebs (ix. magaliTad, Worm v. Austria, 29 agvisto, 1997, §§ 32 
da 33, Reports of Judgments and Decisions 1997 V). aRniSnuli wesi uzrunvel-
yofs, rom saqmis faqtobrivi garemoebebi dadgindes manam, sanam amis Se-
saZlebloba ar gaqreba, aseve moxdes gansaxilveli sakiTxis samarTliani 
Seswavla, sanam es SesaZlebelia (ix. Kelly v. the United Kingdom, # 10626/83, 
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1985 wlis 7 maisis komisiis gadawyvetileba, Decisions and Reports (DR) 42, gv. 
205, da Baybora and Others v. Cyprus (dec.), # 77116/01, 22 oqtomberi, 2002). 

70. wesisamebr, eqvsTviani vadis aTvla iwyeba dacvis SidasamarTlebri-
vi saSualebebis amowurvisas bolo gadawyvetilebis gamotanidan. roca 
dasawyisSive naTelia, rom ganmcxadebels xeli ar miuwvdeba efeqtian sa-
Sualebebze, eqvsTviani vadis aTvla iwyeba im qmedebis an RonisZiebis 
TariRidan, romelsac ganmcxadebeli asaCivrebs. Tumca, konvenciis 35-e 
muxlis 1-li muxli imgvarad ar unda ganimartos, rom igi ganmcxade-
bels sasamarTloSi ganacxadis Setanas avaldebulebs, sanam adgilobriv 
doneze gansaxilvel sakiTxTan dakavSirebiT misi pozicia sabolood ga-
dawydeba. Sesabamisad, roca ganmcxadebeli qveyanaSi arsebuli samarT-
lebrivi saSualebiT sargeblobs da mogvianebiT igebs im garemoebaTa 
Sesaxeb, ris gamoc es saSualeba araefeqtiania, 35-e muxlis 1-li punqtis 
miznebidan gamomdinare, swori iqneba eqvsTviani vadis aTvla daiwyos im 
TariRidan, roca ganmcxadebelma pirvelad Seityo an unda Seetyo ze-
moaRniSnul garemoebaTa Sesaxeb (ix., sxva gadawyvetilebebTan erTad, Ze-
nin v. Russia (dec.), # 15413/03, 24 seqtemberi, 2009). 

71. konvenciis me-13 muxlis moTxovnebsa da dacvis saSualebaTa 
amowurvis wess Soris iseTive urTierTkavSiria, rogoric dacvis saSua-
lebaTa amowurvis wessa da 35-e muxlis 1-li punqtiT dadgenil eqvsTvian 
moTxovnas Soris. pirvelis mizania, saSualeba misces xelSemkvrel saxel-
mwifoebs, Tavidan aicilon an gamoasworon maT mier daSvebuli savarau-
do darRvevebi, sanam maT winaaRmdeg braldebebi evropis sasamarTloSi 
gaigzavneba (ix., sxva gadawyvetilebebTan erTad, Selmouni v. France [GC], 
#25803/94, § 74, ECHR 1999-V). 35-e muxlis 1-li punqtiT dadgenili wesi 
efuZneba me-13 muxlSi gamokveTil varauds, rom arsebobs efeqtiani Si-
dasamarTlebrivi saSualeba adamianis konvenciuri uflebebis savaraudo 
darRvevaTa mimarT (ix. Kudła v. Poland [GC], # 30210/96, § 152, ECHR 2000 XI). 
konvenciis 35-e muxli iTxovs dacvis mxolod im saSualebaTa amowurvas, 
romlebic ukavSirdeba savaraudo darRvevas da aris rogorc xelmisawv-
domi, aseve sakmarisi. dacvis amgvar saSualebaTa arseboba sakmarisi si-
zustiT unda mtkicdebodes rogorc TeoriaSi, aseve praqtikaSi. Tu es 
ase ar xdeba, maSin saxezea xelmisawvdomobisa da efeqtianobis moTxovne-
bis nakleboba (ix. Scordino v. Italy (#  1) [GC], # 36813/97, § 142, ECHR 2006-...).

72. zemoxsenebulis fonze, sasamarTlo imsjelebs, akmayofilebda Tu 
ara konvenciis 35-e muxlis 1-li punqtiT gansazRvrul dasaSvebobis kri-
teriumebs ganmcxadeblis saCivrebi orive sapatimro dawesebulebasTan 
dakavSirebiT. 

(a) droebiTi moTavsebis centri

73. sasamarTlo ar Tvlis, rom ganmcxadeblis droebiTi moTavsebis  
da winaswari patimrobis centrebSi yofna 2001 wlis 3 Tebervlidan 2002 
wlis 27 ivnisamde „gangrZobadi mdgomareoba“ iyo da globalur Sefase-
bas saWiroebs (ix. Maltabar and Maltabar v. Russia, # 6954/02, § 83, 29 ianvari, 
2009).  amgvarad, sasamarTlo xazs usvams, rom ganmcxadeblis patimroba 
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droebiTi moTavsebis centrSi 2001 wlis 23 marts dasrulda. evropis 
sasamarTloSi ganacxadis SetanisTvis (2002 wlis 6 noemberi) aRniSnuli 
TariRidan 6 Tveze meti dro iyo gasuli.

74. rac Seexeba ganmcxadeblis arguments, rom eqvsTviani vadis 
aTvlisaTvis „saboloo gadawyvetilebad“ unda miCneuliyo saapelacio 
gadawyvetileba,  gamotanili 2002 wlis 22 maiss mis mimarT warmoebul 
sisxlis samarTlis saqmeze, radgan misi patimrobis pirobebTan dakavSi-
rebiT man sakiTxi arsebiT ganxilvaze dasva, sasamarTlo xazs usvams, 
rom saqmis sasamarTlo ganxilvaze ganmcxadeblis saCivrebi ZiriTadad 
Seexeboda arasaTanado mopyrobas mis mimarT aRiarebiTi Cvenebis gamo-
Zalvis mizniT da droebiTi moTavsebis centrSi misi patimrobis savarau-
dod ukanono xangrZlivobas. nebismier SemTxvevaSi, saqmis ganmxilvel 
sasamarTlos, romlis upirvelesi amocana iyo ganmcxadeblis winaaRmdeg 
sisxlissamarTlebriv braldebaTa gansazRvra, ar hqonda uflebamosile-
ba, arsebiTad emsjela ganmcxadeblis saCivrebze patimrobisas mis mate-
rialur pirobebTan dakavSirebiT, gansakuTrebiT ki, saknis gadatvir-
Tulobis problemaze da aRedgina ganmcxadeblis uflebebi am mimarTu-
lebiT. amasTan dakavSirebiT sasamarTlo xazgasmiT aRniSnavs, rom roca 
ganmcxadebeli mimarTavs dacvis iseT saSualebas, romelic, sasamarTlos 
SefasebiT, Seusabamoa, am saSualebis gamoyenebisTvis dakarguli dro ar 
aferxebs eqvsTviani vadis dinebas. amas ki Sedegad SeiZleba mohyves ga-
nacxadis dauSveblad cnoba, vadis darRveviT wardgenis gamo (ix. Rezgui 
v. France (dec.), # 49859/99, ECHR 2000 XI, da the Zenin decision, citirebulia 
zemoT). amgvarad, sasamarTlo ganmcxadeblis argumentebs ar uaryofs.

75. „saboloo gadawyvetilebebad“ ar CaiTvala arc  erovnuli orga-
noebis mier ganmcxadeblis saCivrebze 2004 wlis dekembridan, anu, wina-
mdebare ganacxadis sasamarTloSi Setanis Semdeg, gacemuli pasuxebi. im 
droisTvis aRniSnuli erovnuli organoebidan (Sinagan saqmeTa regio-
nuli departamenti, regionuli prokuratura an sasamarTlo, sisxlis 
samarTlis saproceso kodeqsis mixedviT) arc erTi iTvleboda dacvis 
saSualebad, romelsac SeeZlo 2001 wels patimrobis pirobebTan daka-
vSirebul saCivarze adekvaturi reagirebis moxdena (ix. zemoT punqtebi 
53-56; aseve ix., sxva gadawyvetilebebTan erTad, Aleksandr Makarov v. Russia, 
# 15217/07, § 76 et seq., 12 marti, 2009). faqtobrivad, 2002 wlis noemberSi 
ganacxadis sasamarTloSi Setanisas TviTon ganmcxadebelic ar Tvlida, 
rom romelime aseTi saCivari mis mdgomareobas gamoasworebda. 

76. sasamarTlo Tvlis, rom TariRi, romlidanac daiwyo eqvsTviani 
vadis aTvla, iyo 2001 wlis 23 marti, xolo sasamarTloSi ganacxadi Se-
vida 2002 wlis 6 noembers. amgvarad, ganmcxadebelma daarRvia eqvsTviani 
wesi, droebiTi moTavsebis centrSi misi yofnis pirobebTan dakavSirebiT 
saCivris wardgenisas.

(b)  barnaulis winaswari patimrobis centri

77. sasamarTlo xazs usvams, rom ganmcxadebeli barnaulis winaswari 
patimrobis centrSi samjer imyofeboda: 2001 wlis 2-3 martidan 12 marta-
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mde; 2001 wlis 24 martidan 2002 wlis 6 aprilamde da 2002 wlis 7-dan 27 
ivnisamde. sasamarTlo ar Tvlis, rom aRniSnuli periodebi „gangrZobad 
mdgomareobas“ warmoadgenda. amgvarad, pirvel or periodTan dakavSi-
rebiT sasamarTloSi Setanil saCivarSi eqvsTviani vada dairRva. zemoT 
aRniSnul mizezTa gamo, sasamarTlo adgens, rom ganmcxadeblis Semdgom-
ma mcdelobebma, erovnuli organoebis yuramde mietana misi patimrobis 
pirobebi, ar Seaferxa eqvsTviani vadis dineba (ix. zemoT punqtebi 51 da 
8). maSasadame, ganacxadis es nawili konvenciis 35-e muxlis 1-li punqtis 
Tanaxmad, ganxiluli ar iqneba.

78. rac Seexeba patimrobis mesame periods 2002 wlis 7-dan 27 ivnisamde, 
eqvsTviani vadis problema aq ar warmoiSveba. Tumca, mTavrobam ganacxa-
da, rom patimrobis am periodis Semdeg, ganmcxadebels samoqalaqo samar-
Talwarmoeba unda daewyo saxelmwifos winaaRmdeg da nebismieri janmr-
Telobis an aramaterialuri zianis sanacvlod kompensacia unda moeTxo-
va. mTavrobam ver SeZlo am scenaris naTlad Cveneba da mis mtkicebasTan 
dakavSirebiT damatebiTi detalebis warmodgena. amgvarad, mTavrobis 
sawinaaRmdego argumenti ar ganixileba. metic, sasamarTlo Tvlis, rom 
zianis anazRaurebis raime formiT moTxovnas  warmatebis Sansi hqonda, 
gansakuTrebiT, 2002 wlis ivnisSi ganmcxadeblis patimrobasTan dakavSi-
rebiT, ra drosac ar idga saknis gadatvirTulobis problema, aramed 
aqcenti keTdeboda sxva materialur pirobebze, rogoricaa fanjrebze 
damagrebuli metalis gisosebis gamo sakanSi sufTa haerisa da bunebrivi 
sinaTlis nakleboba. aRsaniSnavia, rom saknis fanjrebze amgvari gisose-
bis arseboba, im droisaTvis, kanonieri iyo (ix., msgavs konteqstSi, Alek-
sandr Makarov, citirebulia zemoT, §§ 76-81 da §§ 86-89). zemoxsenebulis 
fonze, unda CaiTvalos, rom ganmcxadebelma dacvis SidasamarTlebrivi 
saSualebebi amowura.

79. sasamarTlo, mxareTa argumentebis gaTvaliswinebiT, Tvlis, rom 
ganmcxadeblis saCivari 2002 wlis 7-dan 27 ivnisamde misi patimrobis pi-
robebTan dakavSirebiT, ar aris aSkarad dausabuTebeli konvenciis 35-e 
muxlis me-3 punqtis mniSvnelobiT. ganacxadi ar SeiZleba dauSveblad 
gamocxaddes arc raime sxva safuZvliT. 

B. saqmis arsebiTi mxareebi

80. sasamarTlo iTvaliswinebs, rom mxareebi arsebiTad SeTanxmdnen 
Semdegze: (i) 2002 wlis ivnisSi 20 dRis ganmavlobaSi ganmcxadebeli mar-
todmarto imyofeboda 4m2-ze odnav didi zomis sakanSi; da (ii) am saknis 
0.36m2 zomis fanjara dafaruli iyo metalis gisosebiT (ix. zemoT punqte-
bi 46-49). sxva garemoebebze mxareebi davoben.

81. sasamarTlos bevrjer daudgenia konvenciis me-3 muxlis darRveva 
dakavebulisTvis personalurad gankuTvnili adgilis mcire zomis gamo  
(ix. Peers v. Greece, # 28524/95, §§ 69 et seq., ECHR 2001-III; Khudoyorov v. Russia, 
# 6847/02, §§ 104 et seq., ECHR 2005-X; Labzov v. Russia, # 62208/00, §§ 44 et seq., 
16 ivnisi, 2005; Novoselov v. Russia, #66460/01, §§ 41 et seq., 2 ivnisi, 2005; 
Mayzit v. Russia, # 63378/00, §§ 39 et seq., 20 ianvari, 2005; da  Kalashnikov v. 
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Russia, # 47095/99, §§ 97 et seq., ECHR 2002-VI). Tumca, aRsaniSnavia, rom 
ganacxadis dasaSvebad miRebul nawilSi ganmcxadebeli davobs ara saknis 
zomaze, aramed sakanSi bunebrivi ganaTebisa da sufTa haeris simwireze. 
sasamarTlo aRiarebs, rom ganmcxadebels garkveuli diskomforti unda 
egrZno saknis fanjris mcire zomisa da masze damagrebuli gisosebis 
gamo. amave dros, sasamarTlo ver adgens, ramdenad dazaralda igi bu-
nebrivi ganaTebis simciriT. ar arsebobs imis mtkicebuleba, rom sakanSi 
iyo cudi Sida ganaTeba an arasakmarisi ventilacia. amas garda, aRniSnu-
lia, rom am periodis ganmavlobaSi ganmcxadebeli iRebda monawileobas 
saknis gareT yoveldRiur aqtivobebSi sxva dakavebulebTan erTad da ga-
resamyarosTanac hqonda urTierToba, misi advokatisa da ojaxis wevre-
bis CaTvliT.  dabolos, sasamarTlo, arsebul masalebze dayrdnobiT, ar 
Tvlis, rom  ganmcxadeblis mier miTiTebuli sxva materialuri pirobebi 
Rirsebis Semlaxvel da araadamianur mopyrobas utoldeboda.

82. amgvarad, mis xeli arsebuli masalebidan gamomdinare, sasamarTlo 
askvnis, rom konvenciis me-3 muxli ar darRveula 2002 wlis 7-27 ivniss 
ganmcxadeblis sapatimro pirobebTan mimarTebaSi.

II.  konvenciis me-13 muxlis savaraudo darRveva 
konvenciis me-3 muxlTan erTobliobaSi

83. ganmcxadebeli aseve Cioda, rom ar gaaCnda dacvis efeqtiani saSua-
leba droebiTi moTavsebisa da barnaulis winaswari patimrobis centrebSi 
misi patimrobis zemoxsenebuli pirobebis gasasaCivreblad. sasamarTlo 
am sakiTxs konvenciis me-13 muxlis WrilSi Seiswavlis, romlis Tanaxmad:

„yvelas, visac daerRva am konvenciiT gaTvaliswinebuli uflebebi da Ta-
visuflebebi, unda hqondes samarTlebrivi dacvis efeqtiani saSualeba 
erovnuli xelisuflebisagan, Tundac es darRveva Caidinos pirma, rome-
lic samsaxurebriv uflebamosilebas axorcielebda.“

84. mxareTa argumentebi naCvenebia zemoT, punqtebSi 64-66. 

A.  dasaSveboba

85. sasamarTlo aRniSnavs: konvenciis me-13 muxli uzrunvelyofs, rom 
erovnul doneze xelmisawvdomi iyos dacvis saSualeba konvenciiT gaTva-
liswinebuli uflebebisa da Tavisuflebebis dasacavad, ra formiTac 
SesaZlebelia maTi dacva erovnuli samarTlebrivi wesrigiT. amgvarad, 
me-13 muxlis arsi isaa, rom igi iTxovs dacvis SidasamarTlebrivi saSua-
lebis uzrunvelyofas, romelic ganixilavs konvenciis Tanaxmad „sadavo 
saCivris“ arsebiT mxares da masze Sesabamis reagirebas moaxdens (ix., sxva 
mraval gadawyvetilebasTan erTad, Kudła, citirebulia zemoT, § 157). me-
13 muxliT dadgenili valdebulebis farglebi gansxvavdeba, konvenciis 
Tanaxmad ganmcxadeblis saCivris bunebidan gamomdinare. Tumca, me-13 
muxliT moTxovnili dacvis saSualeba efeqtiani unda iyos rogorc pra-
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qtikaSi, aseve kanonmdeblobiT.
86. sasamarTlo iTvaliswinebs, rom ganmcxadeblis saCivrebi 2001 wlis 

3 Tebervlidan 2002 wlis 7 ivnisamde misi patimrobis pirobebTan daka-
vSirebiT dauSveblad gamocxadda. amgvarad, ganacxadis am nawilTan daka-
vSirebiT ganmcxadeblis moTxovna „sakamaTod“ ver CaiTvleba (ix., sxva 
gadawyvetilebebTan erTad, R.K. and A.K. v. the United Kingdom, # 38000/05, § 
44, 30 seqtemberi, 2008). 

87. Tumca, rac Seexeba dacvis efeqtiani SidasamarTlebrivi saSualebis 
ararsebobas 2002 wlis 7-27 ivniss ganmcxadeblis patimrobis pirobebTan 
dakavSirebiT, sasamarTlo askvnis, rom ganacxadis es nawili ar aris aS-
karad dausabuTebeli konvenciis 35-e muxlis me-3 punqtis mniSvnelobiT. 
ganacxadi ar SeiZleba dauSveblad gamocxaddes raime sxva safuZvliT.

B. saqmis arsebiTi mxareebi

88. sasamarTlo xazgasmiT aRniSnavs, rom patimrobis gasaCivrebuli 
periodis gasvlis Semdeg, ganmcxadebelma miswera regionalur prokura-
turas  winaswari patimrobis centrSi misi patimrobis pirobebis Sesaxeb. 
2005 wlis ianvarSi prokuraturam es sakiTxi Seiswavla da aRiara, rom 
winaswari patimrobis centrSi saknis fanjrebi metalis gisosebiT iyo da-
faruli, sxva braldebebi ki uaryo, rogorc cru braldebebi. sasamarT-
los azriT, ganmcxadeblisTvis mcireodeni pozitiuri Sedegis miuxeda-
vad, araadamianuri da Rirsebis Semlaxveli mopyrobis Sesaxeb saCivarTan 
mimarTebaSi dacvis SidasamarTlebrivi saSualebis efeqtianobis Sesafa-
seblad ganmsazRvreli sakiTxia, SeeZlo Tu ara ganmcxadebels am saCi-
vriT prokurorisTvis miemarTa, raTa momxdariyo pirdapiri da drouli 
reagireba. am dros mTavari ar aris konvenciis me-3 muxliT garantire-
bul uflebaTa mxolod arapirdapiri dacva. dacvis saSualeba SeiZleba 
iyos an prevenciuli xasiaTis, an gulisxmobdes kompensacias (ix., sxva 
gadawyvetilebebTan erTad, Koval v. Ukraine, # 65550/01, § 94, 19 oqtombe-
ri, 2006). sasamarTlo aRniSnavs, rom mTavrobas ar uCvenebia, patimro-
bis gasaCivrebul pirobebTan mimarTebaSi, ramdenad dadga zemoxsenebu-
li prevenciuli an kompensaciuri efeqti an orive erTad prokuroris 
raime qmedebiT (ix., msgavsi motivacia, saqmeSi Ostrovar v. Moldova (dec.), # 
35207/03, 22 marti, 2005). damajereblad ar yofila naCvenebi, rom proku-
rorTan saCivris SetaniT SesaZlebeli iyo ganmcxadeblis mier gasaCivre-
buli mdgomareobis gamosworeba. 

89. sasamarTlom manamde miRebul gadawyvetilebebSi daadgina, rom 
ruseTis samarTlebriv sistemaSi prokurorTan saCivris Setana pirs ar 
aZlevda imis saSualebas, rom esargebla saxelmwifos mier sazedamxedve-
lo uflebamosilebis gamoyenebiT da, Sesabamisad, aseTi saCivari, efe-
qtian saSualebas ar warmoadgenda, konvenciis 35-e muxlis Sinaarsidan 
gamomdinare (ix., Aleksandr Makarov, citirebulia zemoT, § 86, da Benediktov 
v. Russia, # 106/02, § 29, 10 maisi, 2007). 

90. amgvarad, zemoaRniSnul msjelobebsa da zemoT 75-e da 78-e pun-
qtebSi gamotanil daskvnebze dayrdnobiT, sasamarTlom daaskvna, rom 
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dairRva konvenciis me-13 muxli, erovnuli kanonmdeblobiT efeqtia-
ni dacvis saSualebis ararsebobiT, romliTac ganmcxadebeli SeZlebda 
gaesaCivrebina 2002 wlis ivnisSi winaswari patimrobis centris sakanSi 
bunebrivi Suqisa da sufTa haeris savaraudod arasakmarisi raodenoba. 

III. konvenciis me-6 muxlis savaraudo darRveva

91. ganmcxadebeli Cioda, rom man ver isargebla samarTliani sasamarT-
loTi. kerZod, igi amtkicebda, rom misi dakavebis Semdgom mas neba ar 
darTes, esargebla misi surviliT SerCeuli advokatiT; saxazino wesiT 
daniSnuli advokati D. arakompetenturi iyo; igi daikiTxa iZulebiT ga-
remoSi da aiZules, mieca Cveneba sakuTari Tavis winaaRmdeg, efeqtiani 
iuridiuli rCeviT sargeblobis gareSe. man aseve ganacxada, rom sisxlis-
samarTlebrivi devniT misi brali ar damtkicda da saqmis ganmxilveli 
sasamarTlo miwodebul mtkicebulebaTa Sefasebisas Secda. konvenciis 
me-6 muxlis Tanaxmad:

„1. ... wardgenili nebismieri sisxlissamarTlebrivi braldebis safuZvlia-
nobis gamorkvevisas yvelas aqvs .. misi saqmis samarTliani.. ganxilvis 
ufleba...

3. yovel pirs, visac bralad edeba sixlis samarTlis danaSaulis Cadena, 
aqvs, sul mcire, Semdegi uflebebi:

...

(c) daicvas Tavi piradad an mis mier arCeuli damcvelis meSveobiT, an, Tu 
mas ar gaaCnia sakmarisi saSualeba iuridiuli momsaxurebis asanazRaure-
blad, ufasod isargeblos aseTi momsaxurebiT, rodesac amas moiTxovs 
marTlmsajulebis interesebi; ...“

92. amas garda, 2004 da 2007 wlebSi ganmcxadebelma ramdenime axali sa-
Civari daayena mis winaaRmdeg sisxlis samarTalwarmoebasTan dakavSire-
biT. kerZod, igi amtkicebda, rom qalbaton S.-s iuridiuli rCeva ar miu-
Ria, rodesac policiis oficrebma ubiZges, Cveneba mieca mis winaaRmdeg, 
samarTalwarmoebis winaswari gamoZiebis etapze; zogierT winasagamoZie-
bo brZanebaSi gamomZiebelTa mier gamoyenebuli terminebiT irRveoda 
misi udanaSaulobis prezumfcia; 2001 wlis maisidan ivlisamde mas kerZo 
advokatTan, baton S.-Tan Sexvedra mxolod gamomZieblis TandaswrebiT 
SeeZlo; da mas sakmarisi dro da saSualeba ar misces, rom saqmis masalebs 
gacnoboda. 

A.  saqmis dasaSveboba da farglebi

93. rac Seexeba samarTalwarmoebis winaswari gamoZiebis etapsa da sa-
samarTlos samarTlianobasTan dakavSirebiT sawyis saCivrebs, sasamarT-
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lo, mxareTa argumentebis gaTvaliswinebiT, Tvlis, rom ganacxadis es 
nawili konvenciis Sinaarsidan gamomdinare, seriozul faqtobriv da 
samarTlebriv sakiTxebs warmoSobs, romelTa gadaWra saqmis arsebiTad 
ganxilvas moiTxovs. Sesabamisad, sasamarTlo askvnis, rom ganacxadis es 
nawili ar aris aSkarad dausabuTebeli konvenciis 35-e muxlis me-3 pun-
qtis mniSvnelobiT. ganacxadi ar SeiZleba dauSveblad gamocxaddes arc 
raime sxva safuZvliT.

94. rac Seexeba saCivrebs, romlebic pirvelad 2004-2007 wlebSi dafi-
qsirda, sasamarTlo maT manamde gaJRerebul saCivrebze aRmocenebulad 
ar miiCnevs. sasamarTlo xazs usvams, rom eqvsTviani vadis dineba im sa-
CivrebisTvis, romlebic sawyis ganacxadSi ar yofila moxseniebuli, ar 
wydeba im TariRamde, roca saCivari pirvelad waredgineba sasamarTlos 
(ix. Majski v. Croatia, # 33593/03, § 33, 1 ivnisi, 2006, masSi citirebulia 
Allan v. the United Kingdom (dec.), # 48539/99, 28 agvisto, 2001). Sesabamisad, 
ganacxadis es nawili eqvsTviani vadis darRveviT Sevida sasamarTloSi 
da, Sesabamisad, sasamarTlo masze, konvenciis 35-e muxlis 1-li da me-4 
punqtebis Tanaxmad, ar imsjelebs.

B. saqmis arsebiTi mxareebi 

1.  mxareTa argumentebi

(a)  ganmcxadebeli

95. ganmcxadebeli amtkicebda, rom misi dakavebis Semdgom igi moaTav-
ses iseT pirobebSi, sadac moklebuli iyo efeqtian iuridiul rCevas da 
aiZules sxvadasxva danaSauli eRiarebina. ganmcxadebeli acxadebda, rom 
gamomZiebelma mas ganzrax SeuSala xeli, advokatad K. daeqiravebina. gan-
mcxadebeli aseve irwmuneboda, rom misma dedam Svilis dakavebis Sesaxeb 
pirvelad 2001 wlis 6 Tebervals, mesame pirisagan Seityo. 2001 wlis Te-
bervalsa da martSi ganmcxadebels ufleba ar misces, dedas Sexvedroda, 
usafrTxoebis miznebidan gamomdinare. gamomZiebelma A.-m ganmcxadeblis 
deda mcdar gzas daayena, roca mas uTxra, rom batoni pavlenko kmayofi-
li iyo advokat D.-s momsaxurebiT da sxva advokati ar sWirdeboda. gan-
mcxadeblis winaaRmdegobis miuxedavad, D. kvlav mis uflebadamcvelad 
rCeboda, Tumca, masTan pirad konsultaciebze uars ambobda. „saubrebis“ 
dros ganmcxadebeli scemes da daaSines policiis oficrebma, romlebic 
masTan rigrigobiT muSaobdnen. am dakiTxvebs advokati ar eswreboda da 
ubralod xels awerda gamomZieblis/gamomZieblebis mier dakiTxvis oqme-
bs. iZuleba mtkicdeboda droebiTi moTavsebis centrSi gamomZiebelTa 
da oficerTa mier ganmcxadebelTan gatarebuli drois xangrZlivobasa 
da advokatis TandaswrebiT Catarebuli dakiTxvis xangrZlivobas Soris 
sxvaobiTac. ganmcxadebels, romelic yovelgvari iuridiuli rCevis ga-
reSe, policielTa xelSi mudmivi muqarisa da arasaTanado mopyrobis 
obieqti gaxda, aRiarebis garda sxva arCevani aRar darCa. yoveli aseTi 
SemTxvevis dros igi mihyavdaT gamomZiebelTan, romelic aRiarebiT Cve-
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nebebs iwerda. droebiTi moTavsebis centrSi ganmcxadeblis gaurkveveli 
vadiT moTavsebis mizani swored is iyo, rom policiis oficrebs Sesa-
Zlebloba hqonodaT, misgan aRiarebiTi Cvenebebi moepovebinaT. arc erT 
oficers  ar hqonda mis saqmeze muSaobis uflebamosileba - maTi ganmcxa-
debelTan vizitis erTaderTi mizezi masze zewola iyo.

(b) mTavroba

96. mTavrobis mtkicebiT, 2001 wlis 3 Tebervals ganmcxadebels ec-
noba misi saproceso uflebebis Sesaxeb, iuridiuli daxmarebis uflebis 
CaTvliT. ganmcxadebelma nebayoflobiT Tqva uari am uflebiT sarge-
blobaze. gamomZiebelma ganmcxadeblis dedas Svilis dakavebis Sesaxeb 
2001 wlis 4 Tebervals acnoba, magram man ganmcxadeblisTvis advokatis 
daqiraveba 2001 wlis 6 martamde daagviana. batoni pavlenkosTvis dedas-
Tan Sexvedraze uari aravis uTqvams. ganmcxadebels sakuTari surviliT 
romelime konkretuli advokati ar mouTxovia. gamoZiebis interesebi-
dan gamomdinare, gamomZiebelma mas saxazino wesiT arCeuli advokati D. 
dauniSna. 2001 wlis 13, 20 da 26 Tebervals ganmcxadebelma ramdenime 
sisxlissamarTlebrivi danaSauli aRiara; mis aRiarebiT Cvenebebs ga-
momZiebelma werilobiTi forma misca. dakiTxvebs advokati ar daswrebia, 
sanam aRiareba ar CaiTvala sagamoZiebo RonisZiebad, ra drosac aucile-
beli iyo iuridiuli warmomadgenlis monawileoba. nebismier SemTxvevaSi, 
ganmcxadebels erovnuli organoebisTvis saCivriT ar miumarTavs, rom 
zemoaRniSnul TariRebSi dakiTxvebs advokati ar daaswres. ganmcxade-
belma misi aRiarebiTi Cvenebebi daadastura 2001 wlis 13, 15, 18, 21 da 27 
Tebervals dakiTxvebisas, romlebsac advokati D.-c eswreboda. advoka-
tis arakompetenturobaze araviTari miniSneba ar yofila. ganmcxadeblis 
sxeulze 2001 wlis TebervalSi aranairi dazianeba ar dafiqsirebula. 
2001 wlis 6 martidan ganmcxadeblis interesebs icavda kerZod daqirave-
buli advokati, batoni S.-i. ganmcxadebelma dumilis uflebiT sargeblo-
ba gadawyvita. Tumca, 2001 wlis 15 marts ganmcxadebeli aqtiur monawi-
leobas iRebda danaSaulis adgilis monaxulebaSi da igi dakiTxes ori 
adamianis mkvlelobis saqmesTan dakavSirebiT, advokat S.-is Tandaswre-
biT. 2001 wlis 23 marts ganmcxadebelma formalurad uari ganacxada 
advokat D.-s momsaxurebaze. 2001 wlis 21 aprils dafiqsirebuli dazia-
nebebi 2001 wlis TebervalSi micemul aRiarebiT CvenebebTan kavSirSi 
ar iyo da ganmcxadebels miayenes Tanamesakneebma im periodSi, roca igi 
ukve sargeblobda kerZo advokatis momsaxurebiT. nebismier SemTxvevaSi, 
ganmcxadebelma uari ganacxada, daefiqsirebina saCivari am incidentTan 
dakavSirebiT. saqmis ganmxilvelma sasamarTlom Seiswavla ganmcxadeblis 
dayenebuli braldebebi arasaTanado mopyrobasTan dakavSirebiT da mis 
ganxilvaze uari Tqva dausabuTeblobis safuZvliT. saqmis ganmxilvelma 
sasamarTlom aRiarebiTi Cvenebebi gaiTvaliswina sasjelis Semsubuqebis 
mizniT.
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2.  sasamarTlos Sefaseba

(a) zogadi principebi

(i)  TviTinkriminaciis winaaRmdeg privilegiebi da iuridiuli daxmareba 

97. konvenciis me-6 muxlis 1-li punqti, rogorc wesi, iTxovs, rom   
policiis mier eWvmitanilis pirveli dakiTxvisTanave, mas xeli miuwvde-
bodes advokatze, Tu calkeuli saqmis konkretul garemoebaTa fonze 
cxadi araa, rom arsebobs aSkara safuZvlebi am uflebis SesazRudad (ix. 
Salduz v. Turkey [GC], # 36391/02, § 55, 27 noemberi, 2008; ix. aseve Dayanan v. 
Turkey, # 7377/03, §§ 29-34, 13 oqtomberi, 2009). roca aSkara, gardauvali 
safuZvlebiT advokatze xelmisawvdomobis SezRudva, gamonaklisis saxiT, 
gamarTlebulia, amgvari SezRudva - rogoric unda iyo misi safuZveli 
- arasaTanado gavlenas ar unda axdendes me-6 muxliT gaTvaliswinebul 
braldebulis uflebebze (ibid). dacvis uflebebi, principSi, gamouswore-
blad irRveva, roca piris msjavrdebis dros gamoiyeneba TviTinkrimina-
ciuli gancxadebebi, gakeTebuli policiis mier dakiTxvis dros, advoka-
tis monawileobis gareSe. 

98. sasamarTlo xazs usvams, rom sisxlis samarTlis danaSaulSi bral-
debul pirs, romelsac Tavis TviTon dacva ar surs, unda SeeZlos misi 
arCeuli advokatis iuridiuli daxmarebiT sargebloba  (ix. Campbell and 
Fell v. the United Kingdom, 28 ivnisi, 1984, § 99, Series A # 80, da Pakelli v. Germany, 
25 aprili, 1983, § 31, Series A # 64). erovnul sasamarTlos SeuZlia SezRu-
dos  braldebulis survili iuridiul warmomadgenelTan dakavSirebiT, 
roca arsebobs relevanturi da sakmarisi safuZvlebi imis dasadgenad, 
rom es marTlmsajulebis interesebisaTvis aucilebelia (ix. Croissant v. 
Germany, 25 seqtemberi, 1992, §§ 29 da 30, Series A # 237-B). 

99. klientisTvis advokatis daniSvna TavisTavad ar uzrunvelyofs am 
advokatis mier miwodebuli daxmarebis efeqtianobas (ix. Czekalla v. Por-
tugal, # 38830/97, § 60, ECHR 2002 VIII). Tumca, saxelmwifo pasuxs ver age-
bs saxazino advokatis daSvebul yvela xarvezze. iuridiuli profesiis 
saxelmwifosagan damoukideblobidan gamomdinare, damcvelis saqcieli, 
ZiriTadad, dasacav pirsa da mis advokats Soris gansaxilveli sakiTxia, 
iqneba es saxazino wesiT daniSnuli, Tu kerZod daqiravebuli advoka-
ti. uflebamosili erovnuli organoebi, konvenciis me-6 muxlis me-3(c) 
punqtiT, valdebulni arian, Caerion am urTierTobaSi, roca saxazino 
advokatis araefeqtianoba aSkaraa da raRac saSualebiT es maTTvis cxadi 
gaxda (ibid).

100. rac Seexeba TviTinkriminaciis winaaRmdeg privilegias da dumi-
lis uflebas, sasamarTlo xazs usvams, rom eseni aris zogadad aRia-
rebuli saerTaSoriso standartebi, romlebzec agebulia samarTliani 
procedura. maTi mizania, daicvas braldebuli Sesabamis organoTa mxri-
dan arasaTanado iZulebisagan da, amgvarad, Tavidan aicilos usamarT-
loba da uzrunvelyos me-6 muxlis miznebis dacva (ix. Bykov v. Russia [GC], 
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# 4378/02, § 92, sxva gadawyvetilebebTan erTad). adamians aqvs ufleba, 
ar misces Cveneba sakuTari Tavis winaaRmdeg. am uflebis pativiscema, 
pirvel rigSi, niSnavs braldebulis survilis pativiscemas, gamoiyenos 
dumilis ufleba da gulisxmobs saqmeSi sisxlissamarTlebrivi devniT 
braldebulis winaaRmdeg bralis damtkicebas ise, rom misgan mtkicebu-
lebas ar moipoveben iZulebiT an zewolis meTodebis gamoyenebiT, misi 
survilis sawinaaRmdegod. imis ganxilvisas, ugulebelyves Tu ara Tvi-
Tinkriminaciis winaaRmdeg privilegiis ZiriTadi arsi, sasamarTlom unda 
Seiswavlos iZulebis buneba da xarisxi, unda gamoikvlios procedurebSi 
Sesabamisi garantiebis arseboba da amgvarad mopovebuli masalebis gamo-
yenebis xarisxi (ibid). 

101. sasamarTlo xazs usvams sagamoZiebo etapis mniSvnelobas sisxlis 
samarTalwarmoebis momzadebisTvis, radgan am etapze mopovebuli mtki-
cebuleba gansazRvravs sasamarTlo ganxilvisas sisxlis samarTlis dana-
SaulSi braleulobis sakiTxis ganxilvis farglebs (ix. Salduz, citirebu-
lia zemoT, § 54). amave dros, samarTalwarmoebis am etapze braldebuli 
Tavs gansakuTrebulad mowyvladad grZobs da am SegrZnebas kidev ufro 
aZlierebs is faqti, rom sisxlis samarTlis saproceso kanonmdebloba 
TandaTan ufro rTuldeba, gansakuTrebiT, mtkicebulebaTa mopovebisa 
da maTi gamoyenebis nawilSi. saqmeTa umetesobaSi am mowyvladi SegrZne-
bis saTanado kompensireba xdeba advokatis daxmarebiT, romlis movaleo-
ba, sxva valdebulebebTan erTad, aris imis uzrunvelyofa, rom bralde-
bulma sakuTari Tavis winaaRmdeg ar misces Cveneba.  es ufleba marTlac 
gulisxmobs, rom piris winaaRmdeg brali damtkicdes sisxlissamarTle-
brivi devniT, ise, rom mtkicebulebaTa mopoveba ar moxdes iZulebis an 
zewolis meTodebis gamoyenebiT, braldebulis survilis sawinaaRmdegod 
(ix. Jalloh v. Germany [GC], # 54810/00, § 100, ECHR 2006-...,da Kolu v. Turkey, # 
35811/97, § 51, 2 agvisto, 2005). adreul etapze advokatze xelmisawvdo-
moba aris saproceso garantiebis nawili, romelsac sasamarTlo gansa-
kuTrebul yuradRebas uTmobs imaze msjelobisas, proceduriT dairRva 
Tu ara TviTinkriminaciis winaaRmdeg privilegiis arsi (ix. mutatis mutan-
dis, Jalloh, citirebulia zemoT, § 101). 

(ii) uflebiT sargeblobaze uaris Tqma

102. sasamarTlo xazgasmiT aRniSnavs, rom konvenciiT garantirebuli 
uflebiT sargeblobaze uaris Tqma - ramdenadac es dasaSvebia - romelime 
mniSvnelovan sazogadoebriv interess ar unda ewinaaRmdegebodes, unda 
Camoyalibdes naTlad da Tan unda axldes Sesabamisi minimaluri garan-
tiebi (ix. Sejdovic v. Italy [GC], # 56581/00, § 86, ECHR 2006 ...). metic, sanam 
braldebuli me-6 muxliT daculi mniSvnelovani uflebiT sargeblobaze 
sabolood ityvis uars sakuTari qmedebiT, Sesabamisi organoebi unda 
darwmundnen, rom man gonivrulad gaacnobiera, ra Sedegebi mohyveba mis 
amgvar qmedebas (ix. Talat Tunç v. Turkey, # 32432/96, § 59, 27 marti, 2007, da 
Jones v. the United Kingdom (dec.), #30900/02, 9 seqtemberi, 2003).
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(b) winamdebare saqmeSi zogadi principebis gamoyeneba

(i) winaswari patimrobis dros iuridiuli daxmarebiT sargebloba

103. sasamarTlo iTvaliswinebs, rom winaswari patimrobis periodTan 
dakavSirebuli ganmcxadeblis saCivari sam nawiliania:

 _ ganmcxadebels ufleba ar mieca, advokati misi survilisamebr 
daeqiravebina (batoni K. an misi ojaxis mier daqiravebuli meore 
advokati);

 _ saxazino wesiT daniSnuli advokati D. arakompetenturi iyo;
 _ zemoxsenebulis Sedegad, ganmcxadebelma danaSaulebi aRiara, 

radgan ver isargebla efeqtiani iuridiuli daxmarebiT.  

104. sasamarTlo Tvlis, rom ganmcxadeblis saqmeSi mTavari sakiTxia 
is, rom mas, Zaladobrivi gziT, sakuTari Tavis winaaRmdeg Cveneba miace-
mines da am dros igi ver sargeblobda efeqtiani iuridiuli daxmarebiT.

105. sasamarTlo iTvaliswinebs, rom mxareebi rig faqtebze ver Tanxm-
debian, gansakuTrebiT ki im garemoebebze, romlebSic ganmcxadebelma 
mkvlelobebi aRiara.

106. pirvel rigSi, sawinaaRmdego samxilis gareSe, sasamarTlo upi-
ratesobas aniWebs ganmcxadeblis arguments, rom mas, dakavebis Semdeg, 
ufleba ar misces axloblebs dakavSireboda. ar arsebobs imis damadas-
turebeli mtkicebuleba, rom gamomZiebelma ganmcxadeblis dakavebis 
Sesaxeb dauyovnebliv acnoba mis ojaxs an ganmcxadebelma mas sTxova, 
rom es ar gaekeTebina. sasamarTlo Tvlis, rom dakavebulisTvis Sesa-
Zleblobis micema, misi dakavebis Sesaxeb acnobos ojaxis wevrebs, mniS-
vnelovani garantiaa ukanono dapatimrebis winaaRmdeg da miznad isaxavs, 
daexmaros dakavebuls gadawyvetilebis miRebaSi iuridiuli daxmarebis 
uflebiT sargeblobasTan dakavSirebiT, aseve imaSi, rom man isargeblos 
TviTinkriminaciis winaaRdeg privilegiiT da dumilis uflebiT (ix. aseve 
zemoT punqtebi 61 da 62).  sasamarTlo Tvlis, rom 2001 wlis 3 - 6 Teber-
vals ganmcxadebelma ukve mowyvlad mdgomareobaSi igrZno Tavi.

107. mTavrobam ganacxada, rom ganmcxadebels ar gamouxatavs survili, 
sasamarTloSi warmoedgina advokat K.-s. sasamarTlo saWirod ar Tvlis 
daadginos, ganmcxadebelma konkretulad batoni K. moiTxova Tu ara ad-
vokatad da arsebobda Tu ara kanonieri interesTa konfliqti, ramac K.-s 
xeli SeuSala ganmcxadeblis interesebi daecva (ix. zemoT punqti 10).  fa-
qti erTia, rogorc sasamarTlo ganxilvisas gamomZiebelma daadastura 
(ix. zemoT punqti 32), ganmcxadebels sakuTari Tavis TviTonve dacva ar 
surda da moiTxova advokati. amgvarad, xelisuflebis organoebs evale-
bodaT ganmcxadeblis am uflebiT sargeblobis uzrunvelyofa, magali-
Tad, misi dakavSireba advokatTan telefoniT an raime sxva saSualebiT. 
ganmcxadebelma sakmarisad naTlad Camoayaliba sakuTari ganzraxva, misi 
uflebebi advokats daecva. Sesabamisad, sagamoZiebo organoebi valde-
bulni iyvnen, uzrunveleyoT misTvis iuridiuli daxmarebis uflebiT 
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sargebloba, Tuki ar arsebobda Zalzed mniSvnelovani faqtorebi, rac 
misTvis advokatze xelmisawvdomobis uflebiT sargeblobaze uars ga-
amarTlebda (ix. Panovits v. Cyprus, # 4268/04, § 66, 11 dekemberi, 2008, da 
Pishchalnikov v. Russia, # 7025/04, § 73, 24 seqtemberi, 2009).

108. amasTan dakavSirebiT sasamarTlo aRniSnavs, rom ganmcxadebels 
saxazino advokatis momsaxureba 2001 wlis 6 Tebervlamde ar SesTavazes, 
anu dakavebidan ramdenime dRis ganmavlobaSi. sasamarTlo iRebs argu-
ments, rom marTlmsajulebis interesebidan gamomdinare, ganmcxadebels 
ufaso iuridiuli daxmarebiT unda esargebla. imis gaTvaliswinebiT, rom 
konvenciis mizania, uzrunvelyos praqtikuli da efeqtiani uflebebiT 
sargebloba, sasamarTlo msjelobs advokat D.-s mier miwodebuli dax-
marebis efeqtianobaze. sxva sityvebiT, sasamarTlom unda gansazRvros, 
gamomZieblis mier daniSnuli saxazino advokatis daxmareba, saqmis gare-
moebebSi, sakmarisi iyo Tu ara me-6 muxlis garantiebis dasacavad, ker-
Zod ki, TviTinkriminaciis winaaRmdeg privilegiisa da dumilis uflebis 
efeqtianad sargeblobis uzrunvelsayofad. 

109. 2001 wlis 6 da 7 Tebervals ganmcxadebelma uari ganacxada ad-
vokat D.-s momsaxurebaze, radgan igi dedis daqiravebul advokats elo-
deboda da, rogorc Cans, D.-s ar endoboda. ganmcxadebelma dumilis 
uflebis gamoyeneba arCia. Tumca, qvemoT aRniSnul garemoebebSi, 2001 
wlis 13, 20 da 26 Tebervals, man gansakuTrebiT mZime danaSaulebi aRia-
ra. batoni D. ganmcxadeblis advokatad iTvleboda da oqmis xelmowe-
ra evaleboda. Tumca, arsebuli masalebis Seswavlis fonze, sasamarTlo 
miiCnevs: arsebobs seriozuli safuZvlebi imis sarwmunod, rom Sesabamisi 
periodis ganmavlobaSi ganmcxadebeli araerTxel daikiTxa, efeqtiani iu-
ridiuli daxmarebis miRebis gareSe. 

110. marTlac, mas Semdeg, rac ganmcxadebelma msxverpl F.-Tan daka-
vSirebiT  aRiarebiTi Cveneba pirvelad misca, Sesabamisma organoebma Se-
qmnes gamomZiebelTa jgufi „saqmis sirTulisa da Casatarebeli samuSaos 
didi odenobis gamo“. metic, policiis departamentma ramdenime oficers 
daavala, „rigi operatiuli da samZebro samuSaoebiT“ gaerkviaT, monawi-
leobda Tu ara ganmcxadebeli adgilobrivi universitetis qali stu-
dentebis gauCinarebis saqmeSi.  sasamarTlo ar gamoricxavs, rom F.-sa da 
G.-s saqmeebSi yofiliyo konretuli garemoebebi, magaliTad, saerTo mo-
dus operandi, romelic warmoSobda ganmcxadeblis winaaRmdeg gonivrul 
eWvs, am konkretuli saqmeebis miRma. 

111. rogorc ganmcxadeblis mier Sida sasamarTlo ganxilvasa da evro-
puli sasamarTlos winaSe warmodgenili mnaxvelTa saregistracio Jur-
nalis amonaweridan irkveva, policiis sxvadasxva oficeri ganmcxadebels 
yoveldRiurad, rigrigobiT stumrobda xolme droebiTi moTavsebis cen-
trSi. mniSvnelovania is faqti, rom ar yofila warmodgenili sarwmuno 
axsna-ganmarteba, ratom iyo gansxvaveba winaswari patimrobis centrSi 
ganmcxadebelTan, erTi mxriv, policiis oficrebisa da gamomZiebelTa 
vizitebis droebsa da, meore mxriv, advokat D.-s iq yofnis dros Soris. 
advokati eswreboda mxolod gamomZieblis dakiTxvebs an sxvadasxva saga-
moZiebo RonisZiebebs, magaliTad, fotoze amocnobis proceduras. ver 
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mtkicdeba, rom ganmcxadebelma sakuTari surviliT Tqva uari advokatis 
daxmarebaze, policiis oficrebTan zemoaRniSnuli „saubrebis“ gaTva-
liswinebiT. sasamarTlos ar mieca saSualeba gaerkvia, rom es “saubre-
bi“ ganmcxadeblis Semdgom aRiarebul danaSaulebs ar exeboda. faqto-
brivad, mopasuxe saxelmwifos ar ucdia naTeli moefina am „saubrebis“ 
SinaarsisTvis, raTa gaefanta eWvebi maTi arasaTanado xasiaTis Sesaxeb 
(SeadareT saqmes Ebbinge v. the Netherlands (dec.), # 47240/99, ECHR 2000 IV, 
dakiTxvis konkretul teqnikur saSualebaTa gamoyenebis Sesaxeb).

112. miuxedavad rTuli situaciisa, romelSic samarTalwarmoebis am 
etapze ganmcxadebeli aRmoCnda, sasamarTlo Tvlis, rom advokat D.-s 
misi klientisTvis  araferi gaukeTebia, man mxolod ramdenjerme moawera 
xeli oqmebs (ix. Sesadareblad, Kuralić v. Croatia, # 50700/07, § 48, 15 oqtom-
beri, 2009). es gansakuTrebiT savalaloa, policielTa zemoxsenebuli 
vizitebis gaTvaliswinebiT. sasamarTlo aseve dadgenil faqtad Tvlis, 
rom ganmcxadebels ufleba ar mieca, Sexvedroda axloblebs 2001 wlis 
Tebervlis ganmavlobaSi  (ix. zemoT punqti 32).

113. is faqti, rom ganmcxadebelma advokat D.-s momsaxurebaze uari 
ganacxada, aSkarad mianiSnebs, rom mas iuridiul warmomadgenlobasTan 
dakavSirebiT seriozuli sirTuleebi hqonda. Tumca, gamomZieblebi, 
miuxedavad ganmcxadeblis mier advokat D.-s momsaxurebaze uarisa, kma-
yofilebi iyvnen, rom es advokati saTanadod icavda ganmcxadebels ga-
moZiebis mimdinareobisas. gamomZiebelTa interesi, gamoZieba Sedegianad 
warmarTuliyo da, Sedegad, sxva danaSaulebic gaxsniliyo ganmcxadeblis 
SesaZlo aRiarebaTa gziT, maT ar aTavisuflebda valdebulebisagan, Tva-
li edevnebiaT dacvis efeqtianobisTvis. 

114. sasamarTlos azriT, zemoaRniSnuli msjelobebidan bevri mniS-
vnelovani xarvezi ikveTeba winaswari gamoZiebis etapze ganmcxadeblis 
iuridiuli daxmarebis uflebiT sargeblobasTan dakavSirebiT.

(ii) mtkicebulebis gamoyeneba sasamarTlo ganxilvaze 

115. sasamarTlom mxedvelobaSi miiRo ganmcxadeblis aRniSnuli Tan-
mxlebi saCivrebic. isini ZiriTadad exeboda sasamarTlo ganxilvaze mis 
winaaRmdeg arsebul mtkicebulebaTa da misi aRiarebiTi Cvenebebis gamo-
yenebas. amasTan dakavSirebiT sasamarTlo xazs usvams, rom mis funqcie-
bSi ar Sedis erovnuli sasamarTlos mier savaraudod daSvebuli faqto-
brivi an samarTlebrivi Secdomebis ganxilva, Tu am SecdomebiT ar irR-
veva konvenciiT daculi uflebebi da Tavisuflebebi. me-6 muxli icavs 
samarTliani sasamarTlo ganxilvis uflebas da igi ar adgens ganxilvisas 
mtkicebulebaTa dasaSvebobis Sesaxeb raime wess, rac upirvelesad ero-
vnuli kanonmdeblobiT regulirdeba (ix. Jalloh, citirebulia zemoT, § 94 
da Teixeira de Castro v. Portugal, 9 ivnisi, 1998, § 34, Reports 1998-IV). maSasadame, 
sasamarTlos funqciebSi ar Sedis imaze msjeloba, garkveuli tipis mt-
kicebulebebi - magaliTad, erovnuli kanonmdeblobiT ukanonod mopove-
buli mtkicebulebebi - unda iyos Tu ara daSvebuli, an ganmcxadebeli 
marTlac iyo Tu ara damnaSave. sasamarTlo swavlobs sakiTxs, iyo Tu 
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ara samarTliani mTliani samarTalwarmoebis procesi, mtkicebulebaTa 
mopovebis meTodebis CaTvliT. 

116. amgvarad, sasamarTlom adre ganxilul saqmeebSi CaTvala, rom 
mTliani samarTalwarmoebis procesis samarTlianobis dadgenisas ga-
saTvaliswinebelia, iyo Tu ara daculi dacvis mxaris uflebebi. kerZod, 
mieca Tu ara SesaZlebloba ganmcxadebels, gaesaCivrebina mtkicebuleba-
Ta sandooba da maTi gamoyeneba (ix. Panovits, citirebulia zemoT, § 82). 
amas garda, mxedvelobaSia misaRebi mtkicebulebis xarisxi, imis CaTvliT, 
warmoSobs Tu ara eWvs misi sandoobis an sarwmunoobis Sesaxeb garemoebe-
bi, romlebSic is moipoves (ibid). marTlac, roca sadavoa mtkicebulebaTa 
sandooba, kidev ufro met mniSvnelobas iZens samarTliani procedurebis 
arseboba am mtkicebulebaTa dasaSvebobis gansaxilvelad (ix. Allan v. the 
United Kingdom, # 48539/99, § 47, ECHR 2002 IX).

117. winamdebare saqmeSi, saqmis sasamarTlo ganxilvaze ganmcxadeblis 
damnaSaved cnobisas, erovnuli sasamarTlo daeyrdno winaswari gamoZie-
bis etapze mis aRiarebiT Cvenebebs da sxva konkretul mtkicebulebebs, 
maT Soris, 2001 wlis TebervalSi ganmcxadeblis CvenebaTa safuZvel-
ze mopovebul sxvadasxva nivTmtkicebas (ix. zemoT punqtebi 34-39). sa-
samarTlom ukve imsjela im garemoebebze, romlebSic am mtkicebulebaTa 
mopoveba moxda da Tvlis, rom es garemoebani eWvs badebs aRiarebiTi 
Cvenebebis sandoobasTan dakavSirebiT. igi aseve iTvaliswinebs, rom ro-
gorc pirveli instanciis, aseve saapelacio sasamarTlom, imsjeles wi-
naswari gamoZiebis dros ganmcxadeblis iuridiuli daxmarebis uflebis 
savaraudo darRvevis Sesaxeb. maT aseve ganixiles ganmcxadeblis bral-
debebi arasaTanado mopyrobiTa da zewoliT aRiarebiTi Cvenebebis mopo-
vebis Sesaxeb (ix. zemoT punqtebi 32, 33 da 40). Tumca, aRsaniSnavia, rom 
ganmcxadebels ar gausaCivrebia procedura, romliTac sasamarTloebma 
miiRes gadawyvetileba mtkicebulebaTa, maT Soris, misi aRiarebiTi Cve-
nebebis, dasaSvebobis Sesaxeb (cf. Bykov [GC], citirebulia zemoT, § 95). mas 
arc konkretuli argumentebi wamouyenebia sxva mtkicebulebebis, ker-
Zod, eqspertTa daskvnebis an mowmeTa Cvenebebis dasaSvebobasa an arasak-
maris bunebasTan dakavSirebiT.

118. nebismier SemTxvevaSi, sasamarTlo amasTan dakavSirebiT damate-
biTi daskvnebis gamotanas saWirod ar miiCnevs, radgan ukve dadginda, 
rom gaumarTlebeli iyo ganmcxadeblis advokatiT sargeblobis ufleba-
ze SezRudvebis daweseba winaswari gamoZiebis etapze. sasamarTlo dama-
tebiT aRar ganixilavs, Tu ra gavlena moaxdina am SezRudvam ganmcxade-
blis winaaRmdeg warmarTuli sisxlis samarTalwarmoebis procesis zo-
gad samarTlianobaze (ix. Pishchalnikov, citirebulia zemoT, § 81, da Öngün 
v. Turkey, # 15737/02, §§ 34 da 35, 23 ivnisi, 2009).

(iii) daskvna

119. amgvarad, miuxedavad imisa, rom sasamarTlo ganxilvis dros gan-
mcxadebels SeeZlo, mxareTa SejibrebiTobis principze dayrdnobiT, iu-
ridiuli daxmarebis gamoyenebiT, mis winaaRmdeg arsebuli mtkicebule-
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bebi gaesaCivrebina, sasamarTlo kvlav xazs usvams zemoaRniSnul daskvne-
bs winaswari gamoZiebis etapze iuridiul daxmarebasTan dakavSirebiT da 
adgens, rom im etapze iuridiul daxmarebasTan dakavSirebiT arsebulma 
xarvezebma mniSvnelovnad daaknina dacvis pozicia arsebiT ganixlvaze.

120. Sesabamisad, dairRva konvenciis me-6 muxlis 1-li punqti, me-3(c)  
punqtTan erTobliobaSi.

IV. konvenciis sxva savaraudo darRvevebi

121. ganmcxadebeli konvenciis me-3 muxlis safuZvelze Cioda, rom igi 
ramdenjerme scemes rogorc dakiTxvis warmmarTvelma pirebma, aseve Ta-
namesakneebma. dabolos, ganmcxadebeli amtkicebda, rom droebiTi moTa-
vsebis centrSi misi didi droiT moTavseba, aseve misi binis gaCxreka da 
dayadaReba, arRvevda konvenciis me-3, me-5 da me-8 muxlebs. 

122. sasamarTlom ganixila ganmcxadeblis warmodgenili winamdebare 
saCivrebi. sasamarTlom Seiswavla mis xelT arsebuli saqmis masalebi 
da daadgina, rom maTSi konvenciiTa da misi oqmebiT gaTvaliswinebuli 
uflebebisa da Tavisuflebebis darRvevis raime faqti ar ikveTeba. Se-
sabamisad, ganacxadis es nawili aSkarad dausabuTeblad cxaddeba, kon-
venciis 35-e muxlis me-3 da me-4 punqtebis Sesabamisad.

V. konvenciis 41-e muxlis gamoyeneba

123. konvenciis 41-e muxlis Tanaxmad:

„Tu sasamarTlo daadgens, rom dairRva konvencia da misi oqmebi, xolo 
Sesabamisi maRali xelSemkvreli mxaris Sidasaxelmwifoebrivi samarTa-
li darRvevis mxolod nawilobrivi gamosworebis SesaZleblobas iZleva, 
saWiroebis SemTxvevaSi, sasamarTlo dazaralebul mxares samarTlian dak-
mayofilebas miakuTvnebs“.

A. ziani

124. ganmcxadebelma aramaterialuri zianis sanacvlod 100 000 evro 
moiTxova.

125. mTavrobam am moTxovnas gadametebuli uwoda da gaaprotesta.
126. sasamarTlo, dadgenili darRvevebis bunebis gaTvaliswinebiT da 

samarTlianobis principze dayrdnobiT, ganmcxadebels aramaterialuri 
zianis sanacvlod aniWebs 3 000 evros, amas emateba nebismieri gadasaxadi, 
romliTac SeiZleba daibegros es Tanxa.

127. rac Seexeba konvenciis me-6 muxlis 1-l da me-3 (c) punqtebTan 
dakavSirebiT gamotanil daskvnas, sasamarTlo xazs usvams, rom ganmcxa-
deblis mimarT, me-6 muxliT garantirebuli uflebebis darRvevis miuxe-
davad, gamamtyunebeli ganaCeni dadga. igi, SeZlebisdagvarad, iseT mdgo-
mareobaSi unda aRmoCndes, rom am punqtis debulebebiT isargeblos. amis 
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gamosasworeblad yvelaze saTanado forma iqneba, principSi, Sesabamisi 
samarTalwarmoebis ganaxleba, moTxovnis SemTxvevaSi (ix. Somogyi v. Italy, # 
67972/01, § 86, ECHR 2004-IV, da Bocos-Cuesta v. the Netherlands, # 54789/00, § 
82, 10 noemberi, 2005).  sasamarTlo am sakiTxTan dakavSirebiT aRniSnavs, 
rom sisxlis samarTlis saproceso kodeqsis 413-e muxli sisxlis samar-
Talwarmoebis ganaxlebis saSualebas iZleva, Tu sasamarTlo konvenciis 
darRvevas daadgens.

B. xarjebi da  danaxarjebi 

128. ganmcxadebelma aseve moiTxova 51 930 evro erovnuli sasamarT-
loebis winaSe xarjebisa da danaxarjebisaTvis, sisxlis samarTalwar-
moebis dros advokat S.-is anazRaurebis CaTvliT, da 1 105 evro evropis 
sasamarTloSi gaweuli danaxarjebisTvis, misi dedis mier batoni proko-
fievisTvis gadaxdili anazRaurebis, aseve safosto, aslebis gadaRebis 
da Targmanis xarjebis CaTvliT. 

129. mTavrobam aRniSnuli moTxovna gaaprotesta, rogorc aragoni-
vruli da ganacxada, rom mas gansaxilvel samarTalwarmoebasTan kavSiri 
ar aqvs.

130. sasamarTlos precedentuli samarTlis Tanaxmad, ganmcxadebels 
SeuZlia xarjebisa da danaxarjebis moTxovna, roca naCvenebia, rom es 
Tanxebi realurad da saWiroebisamebr daixarja da Tanxis miTiTebuli  
odenoba gonivrulia. mis xelT arsebuli informaciis, aRniSnuli kri-
teriumebis da im faqtis gaTvaliswinebiT, rom ganmcxadebelma 850 evro 
ukve miiRo sasamarTlosagan iuridiuli daxmarebis saxiT, reglamentis 
92-e wesis Tanaxmad, sasamarTlo gonivrulad miiCnevs, rom ganmcxade-
bels mTliani xarjebisa da danaxarjebisaTvis 1 600 evro mianiWos. amas 
daemateba nebismieri gadasaxadi, romliTac SeiZleba daibegros es Tanxa.

C. sauravi

131. sasamarTlo Sesaferisad miiCnevs, rom sauravi ganisazRvros 
evropis centraluri bankis mier dadgenili minimaluri nixriT, rasac 
unda daematos Tanxis sami procenti. 

xsenebuli mizezebidan gamomdinare, sasamarTlo 
erTxmad
1. acxadebs dasaSvebad Semdeg saCivrebs: sisxlis samarTalwarmoebis wi-

naswari gamoZiebis etapze savaraudo darRvevebis Sesaxeb;  2002 wlis 7-27 
ivniss ganmcxadeblis patimrobis pirobebis Sesaxeb da dacvis efeqtiani 
saSualebebis savaraudo ararsebobis Sesaxeb; ganacxadis sxva nawilebs 
acxadebs dauSveblad;

2. adgens, rom konvenciis me-3 muxli ar darRveula;

3. adgens, rom dairRva konvenciis me-13 muxli;

pavlenko ruseTis winaaRmdeg



201

4. adgens, rom dairRva konvenciis me-6 muxlis 1-li da me-3(c) punqtebi;

5. adgens:

(a) konvenciis 44-e muxlis me-2 punqtis Sesabamisad, saboloo gadawyve-
tilebis miRebis dRidan 3 Tvis ganmavlobaSi, mopasuxe saxelmwifom gan-
mcxadebels aramaterialuri zianis sanacvlod unda gadauxados 3 000 
(sami aTasi) evro da amas garda nebismieri gadasaxadi, romliTac SeiZleba 
daibegros es Tanxa. aseve xarjebisa da danaxarjebisaTvis - 1 600 (aTas 
eqvsasi) evro da amas garda nebismieri gadasaxadi, romliTac SeiZleba 
daibegros es Tanxa. orive Tanxis gadaxda unda moxdes rusul rublebSi 
gadaxdis dRes arsebuli kursiT;

(b) zemoxsenebuli samTviani vadis gasvlis Semdeg Tanxis gadaxdis dRemde, 
aRniSnul Tanxas daemateba sauravi im moculobiT, rac utoldeba evro-
puli bankis sesxisaTvis gankuTvnil minimalur procents, romelsac unda 
daematos samprocentiani ganakveTi.

6. uaryofs ganmcxadeblis moTxovnis danarCen nawils samarTlian dakmayo-
filebasTan dakavSirebiT.

 Sesrulebulia inglisur enaze da gacxadebulia werilobiT 2010 wlis 1 
aprils, sasamarTlos reglamentis 77-e muxlis me-2 da me-3 punqtebis Sesa-
bamisad.

andre vampaCi   xristos rozakisi
registratoris moadgile  Tavmjdomare 

 konvenciis 45-e muxlis me-2 punqtisa da sasamarTlos reglamentis 74-e 
wesis me-2 punqtis Tanaxmad, am gadawyvetilebas Tan erTvis mosamarTle 
malinvernis Tanmxvedri azri.

mosamarTle malinvernis Tanmxvedri azri

gadawyvetilebis 127-e punqtSi naTqvamia, rom „rac Seexeba konvenciis 
me-6 muxlis 1-l da me-3 (c) punqtebTan dakavSirebiT gamotanil daskvnas, 
sasamarTlo xazs usvams, rom ganmcxadeblis mimarT, me-6 muxliT garan-
tirebuli uflebebis darRvevis miuxedavad, gamamtyunebeli ganaCeni 
dadga.   igi, SeZlebisdagvarad, iseT mdgomareobaSi unda aRmoCndes, rom 
am punqtis debulebebiT isargeblos. amis gamosasworeblad yvelaze sa-
Tanado forma iqneba, principSi, Sesabamisi samarTalwarmoebis ganaxleba, 
moTxovnis SemTxvevaSi“.

im mizezebis gamo, romelebzec araerTxel misaubria calke an sxva mo-
samarTleebTan, kerZod, mosamarTle SpilmanTan  erTad, me visurvebdi, 
rom es principi, misi mniSvnelobidan gamomdinare, asaxuli yofiliyo 
gadawyvetilebis sarezolucio nawilSi.
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saqmeze ramsahai da sxvebi holandiis winaaRmdeg,

adamianis uflebaTa evropuli sasamarTlos didma palatam, Semdegi 
SemadgenlobiT:

Jan-pol kosta, Tavmjdomare,
lucius vildhaberi,
xristos rozakisi,
nikolas braca,
peer lorenceni,
loukis lukaidesi,
irene kabral bareto,
nina vajiCi,
sneJana botuCarova,
antonela mularoni,
stanislav pavlovsCi,
elizabet fura-sandstromi,
xanlar hajievi,
din Spilmani,
danute joSieni,
dragolub popoviCi, mosamarTleebi,
vilhelmina tomaseni, ad hoc mosamarTle, 
da 
maikl o’boili, registratoris moadgile,

 

 moiTaTbira daxurul kars miRma 2006 wlis 18 oqtombersa da 2007 wlis 
21 Tebervals, gamoitana da 2007 wlis 21 Tebervals daamtkica Semdegi 
gadawyvetileba:
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procedura

1. saqmes safuZvlad daedo ganacxadi #52391/99 holandiis samefos 
winaaRmdeg, romelic holandiis samma moqalaqem, batonma rene Rasuta 
ramsahaim, qalbatonma mildred viola ramsahaim da batonma riki moro-
via Rasuta ramsahaim (SemdgomSi „ganmcxadeblebi“) sasamarTloSi Seitanes 
1999 wlis 8 seqtembers, adamianis uflebaTa da ZiriTad TavisuflebaTa 
evropuli konvenciis (SemdgomSi „konvencia“) 34-e muxlis Sesabamisad.

2. ganmcxadeblebis interesebs sasamarTloSi icavda batoni j.p. hame-
ri, praqtikosi advokati amsterdamidan. holandiis mTavrobas (SemdgomSi 
„mTavroba“) warmoadgendnen misi agentebi, batoni r.a.a. bokeri da qalba-
toni j. Sukingi holandiis sagareo saqmeTa saministrodan.

3. ganmcxadeblebi amtkicebdnen, rom garemoebebi, romlebSic daiRupa 
batoni moravia sidharta Rasuta ramsahai, pirveli ori ganmcxadeblis 
SviliSvili, xolo mesame ganmcxadeblis Svili, arRvevda konvenciis me-2 
muxls. isini aseve acxadebdnen, rom Semdgomi sagamoZiebo procesi arasa-
kmarisad efeqtiani da damoukidebeli iyo.

4. ganacxadi gansaxilvelad gadaeca sasamarTlos meore seqcias (sa-
samarTlos reglamentis 52-e wesis 1-li punqti). am seqciaSi, palata, ro-
melsac saqme unda ganexila (konvenciis 27-e muxlis 1-li punqti), dakom-
pleqtebuli iyo 26-e wesis 1-li punqtis mixedviT.

5. 2004 wlis 1 noembers sasamarTlom seqciebis Semadgenlobebi Secva-
la (25-e wesis 1-li punqti). es saqme gadaeca axlad Seqmnil mesame se-
qcias (52-e wesis 1-li punqti). egbert mijerma, holandiidan arCeulma 
mosamarTlem, saqmes acileba misca (wesi 28). Sesabamisad, mTavrobam ad hoc 
mosamarTled daniSna vilhelmina tomaseni (konvenciis 27-e muxlis me-2 
punqti da 29-e wesis 1-li punqti).

6. 2005 wlis 3 martis gadawyvetilebiT, am seqciis palatam saqme daS-
vebulad gamoacxada.

7. 2005 wlis 10 noembers palatam Semdegi SemadgenlobiT: bostian m. 
zupanCiCi, Tavmjdomare; jon hedigani, lucius kafliSi, margarita wawa-
nikolovska, vladimiro zagrebelski, david tor biorgvinsoni, mosamarT-
leebi; vilhelmina tomaseni, ad hoc mosamarTle, da vincent bergeri, se-
qciis registratori, gamoitana gadawyvetileba (SemdgomSi „palatis ga-
dawyvetileba“), romelSic xmaTa umravlesobiT daadgina, rom dairRva 
konvenciis me-2 muxli moravia ramsahais gardacvalebasTan dakavSirebiT 
sagamoZiebo procedurebis Seusruleblobis gamo; erTxmad daadgina, rom 
konvenciis me-2 muxli ganacxadis sxva nawilebTan mimarTebiT ar darR-
veula; konvenciis me-6 muxli saqmeSi ar gamoiyeneboda; da konvenciis me-
13 muxlis Tanaxmad, calke sakiTxis ganxilva saWiro ar iyo. gadawyveti-
lebas daerTo vilhelmina tomasenisa da vladimiro zagrebelskis nawi-
lobriv gansxvavebuli azri. 

8. 2006 wlis 9 TebervliT daTariRebuli weriliT, mTavrobam, konvenciis 
43 muxlisa da 73-e wesis Tanaxmad, moiTxova saqmis didi palatisaTvis gada-
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cema. didi palatis kolegiam moTxovna 2006 wlis 12 aprils daakmayofila.
9. didi palatis Semadgenloba Camoyalibda konvenciis 27-e muxlis 

me-2 da me-3 punqtebisa da 24-e wesis Sesabamisad.
2007 wlis 19 ianvars lucius vildhabers sasamarTlos Tavmjdoma-

reobis vada amoewura. misi uflebamosileba Jan-pol kostam gadaibara da 
winamdebare saqmeSi didi palatis Tavmjdomarec is gaxda (wesi 9 punqti 2).

10. mTavrobam, da ara ganmcxadeblebma, saqmis arsebiTi mxare gaasaCivra. 
ganmcxadeblebma moixmes maT mier palatis winaSe dayenebuli  argumentebi.

11. saqmis ganxilva gaimarTa strasburgSi, adamianis uflebaTa Senoba-
Si, sajarod, 2006 wlis 18 oqtombers (59-e wesis me-3 punqti).

sasamarTlos winaSe wardgnen:
(a) mTavrobis saxeliT

 _ batoni r.a.a. bokeri, agenti,
 _ batoni m. kuijeri,
 _ qalbatoni t. dofeidi, 

(b) ganmcxadeblebis saxeliT
 _ batoni g.p. hameri, advokati,
 _ qalbatoni m. van delfti, Tanaadvokati.

sasamarTlom moismina batonebis: hameris, bokerisa da kuijeris mi-
marTvebi da maTi pasuxebi mosamarTleTa SekiTxvebze.

faqtebi

I. saqmis garemoebebi

12. pirveli ori ganmcxadebeli, batoni rene Rasuta ramsahai da qal-
batoni mildred viola ramsahai, gardacvlilis, batoni moravia sidhar-
ta Rasuta ramsahais (SemdgomSi „moravia ramsahai“) babua da bebia arian. 
orive daibada 1938 wels. isini SviliSvilis meurveebi iyvnen, vidre igi 
srulwlovani, 18 wlis gaxdeboda. mesame ganmcxadebeli, batoni riki mo-
ravia Rasuta ramsahai, dabadebuli 1960 wels, gardacvlilis mamaa.

13. moravia ramsahai daibada 1979 wlis 6 dekembers. igi gardaicvala 
1998 wlis 19 ivliss.

A. saqmis garemoebebi

1.  moravia ramsahais gardacvalebasTan dakavSirebuli garemoebebi da 
Semdgomi movlenebi

14. 1998 wlis 19 ivliss, kvira saRamos, amsterdamis bijlmermeeris 
raionSi festival „kvakoes“ dros (surinameli imigrantebis zeimi 135 
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wlis winaT surinamSi monobis gauqmebis aRsaniSnavad), moravia ramsahaim 
skuteris mepatrone, batoni vinodkumar hoeseni, cecxlsasroli iara-
Ris muqariT aiZula, skuteri misTvis daeTmo. rogorc ki skuteri xelSi 
Caigdo, moravia ramsahai miimala. 

15. batonma hoesenma am faqtis Sesaxeb acnoba policiis or oficers, 
romlebic fexiT patrulirebdnen. maT Zarcvis Sesaxeb informacia ra-
diogadamcemiT Seatyobines morige oficers flierbosdreefis policiis 
ganyofilebaSi. morige oficerma amis Sesaxeb acnoba policielebs, 
romlebic im teritoriaze patrulirebdnen. amavdroulad, batoni hoese-
ni da policiis ori oficeri skuterze Semomjdar moravia ramsahais dae-
devnen, magram misi daWera ver SeZles. 

16. mogvianebiT, baton hoesensa da or policiels Soris davis sagani 
gaxda is faqti, axsena Tu ara Tavdapirvelad batonma hoesenma maTTan, rom 
moravia ramsahai SeiaraRebuli iyo. batonma hoesenma ganacxada, rom po-
licielebs es informacia miawoda, magram maT es ver gaigones. orma poli-
cielma ki ganacxada, rom maT amis Sesaxeb araferi icodnen da, Sesabamisad, 
ar SeeZloT am informaciis miwodeba policiis ganyofilebisaTvis.

17. daaxloebiT xuTi wuTis Semdeg orma uniformianma policielma, 
oficrebma bronsma da bultstram, romlebic policiis manqaniT patru-
lirebdnen, dainaxes, rogor gaCerda skuteri maRal SenobasTan, huigen-
bosTan, da mas marTavda adamiani, visi garegnobac emTxveoda maTTvis 
gadacemul aRwerilobas. maT manqana gaaCeres da gadmovidnen. oficeri 
bultstra gaiqca adamianisken, romelic skuters marTavda da mogvia-
nebiT moravia ramsahai aRmoCnda, da misi dakaveba scada. moxda mcire 
Setakeba, romlidanac moravia ramsahaim moaxerxa gamoZroma.

18. oficerma bultstram dainaxa, rogor amoiRo moravia ramsahaim 
pistoleti Sarvlis qamridan. oficerma saswrafod daagdo xazis radio-
gadamcemi, romelic xelSi eWira, amoiRo samsaxurebrivi pistoleti da 
moravia ramsahais iaraRis dayra mosTxova. moravia ramsahaim es ar ga-
akeTa. maSin mas miuaxlovda oficeri bronsi, patrulis manqanis mZRo-
li. rogorc mogvianebiT dadginda, moravia ramsahaim pistoleti mimarTa 
oficer bronsisken, romelmac aseve amoiRo samsaxurebrivi pistoleti 
da gaisrola. moravia ramsahai kiserSi daiWra. 

19. moravia ramsahaisa da oficrebs - bronssa da bultstras - Soris 
dapirispirebas axlodan mxolod erTi adamiani Seeswro, batoni petrus 
van den heuveli, romelic incidents huigenbos Senobis mexuTe sarTu-
lis sacalfexo xididan adevnebda Tvals. Tumca, roca man pistoletebi 
dainaxa, batoni van den heuveli damcav kedels amoefara da, Sesabamisad, 
srolis faqti ar daunaxavs.

20. ramdenime sxva adamianma dapirispireba da srolis faqti da-
axloebiT ormocdaaTi metris manZilidan dainaxa. arc erT am mowmes mo-
gvianebiT ar uTqvams, rom moravia ramsahais xelSi iaraRi SeniSnes.

21. 22:03 saaTze erT-erTma policielTaganma (mogvianebiT dadginda, 
rom es iyo oficeri bronsi) radiogadamcemiT gadasca flierbosdreefis 
policiis ganyofilebas, rom adamiani daWra da saswrafo samedicino dax-
marebis gamoZaxeba iTxova.
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22. saswrafo daxmarebis jgufi incidentis adgilas daaxloebiT 22:15 
saaTze mivida. maT moravia ramsahai ukve gardacvlili daxvdaT.

23. flierbosdreefis policiis ganyofilebaSi dabrunebisas ofice-
ri bronsi amsterdam/amstelandis policiis Zalebis ufrosma oficerma 
(Commanding Officer), policiis komisarma van riesenma moinaxula, romel-
mac mas Tanadgoma da daxmareba SesTavaza. mogvianebiT, ganmcxadeble-
bi amtkicebdnen, rom policiis komisris van riesenis citireba farTod 
gavrcelebul dRis gazeTSi De Telegraaf-Si moxvda. gazeTis Tanaxmad, man 
ganacxada: „damatebiT mokvlevis rogori komisiac unda Seiqmnas, maT ar 
SemovuSveb“(“Wat voor een onderzoekscommissie er daarnaast ook wordt ingesteld, ze 
komen er bij mij niet in.”).

24. amsterdamis gamomZiebelma (lijkschouwer) moravia ramsahais cxeda-
ri incidentis adgilas naxa. sazogadoebrivi prokurorisadmi angariSSi 
man sakuTari savaraudo versia daafiqsira, rom sikvdilis mizezi gaxda 
cecxlsasroli iaraRis tyviiT kisris sasicocxlo organoebis an arte-
riebis dazianeba. 

25. oficrebi, bronsi da bultstra, samsaxurebriv movaleobas inci-
dentidan ramdenime dReSi daubrundnen.

2. amsterdam/amstelandis policiis Zalebis sagamoZiebo RonisZiebebi

26. adgilobrivi policia incidentis adgilze gamocxadda, kordoni 
gaukeTa Setakebisa da srolis areals da Caiwera batoni van den heuveli-
sa da sxva mowmeebis saxelebi.

27. amsterdam/amstelandis policiis Zalebis samedicino eqspertebma 
mtkicebulebebi Seagroves, ZiriTadad, fotoebis formiT, romlebic mo-
gvianebiT saqmis sagamoZiebo masalebs daerTo. maT ipoves tyvia, romel-
mac gaiara moravia ramsahais sxeuli da gatexa fanjris mina, magram sxva 
niSani ar dautovebia. aseve amoiRes moravia ramsahais iaraRi, romelic 
gadatenili da gasasrolad momzadebuli iyo.

28. mogvianebiT, im Rames, amsterdam/amstelandis policiis specia-
lurma operatiulma danayofma (Mobiele Eenheid, “mobilurma danayofma”) 
huigenbos Senobis yvela mcxovrebi dakiTxa, romlebic Sin imyofebod-
nen. erT-erT binaSi 12 wlis gogona, sangeeta edvina pamela mungra iyo, 
romelmac ganacxada, rom roca pirvel sarTulze  liftiT Cavida, kari 
iatakze miwvenil skuters gaedo. roca liftidan gamovida, srolis xma 
gaigo. man ori policieli dainaxa, romelTagan erT-erTma Tqva: „me vis-
role“. man miwaze dawolili mamakacis sxeuli dainaxa.

29. Semdgomi dReebis ganmavlobaSi amsterdam/amstelandis policiis 
Zalebis oficrebma bevri mowme dakiTxes, romelTa Cvenebebi qvemoTaa 
mokled Tavmoyrili.

(a) batoni hoeseni

30. batonma vinodkumar hoesenma moparuli skuteris Sesaxeb 1998 wlis 
19 ivliss policias acnoba.
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31. batonma hoesenma es skuteri im kviraSi, ramdenime dRiT adre Sei-
Zina. 19 ivlisis Rames igi skuteriT kvakoes festivalze mivida, sadac 
Tavis megobar gogonas Sexvda. sanam igi megobar gogosTan erTad iyo, 
ucnobi axalgazrda masTan mivida da uTxra: „gadadi. gadadi. gesvri. ges-
vri“ (“Deraf. Deraf. Ik schiet jou, ik schiet jou”). batonma hoesenma igrZno, rogor 
miades raRac sagani marjvena mxares. Zirs daixeda da saganSi amoicno 
qalis pistoleti. mas ar undoda skuteris daTmoba, magram megobarma go-
gonam urCia, ase moqceuliyo, misTvis rom ar esrolaT. maSin igi skuters 
SeeSva da iqve myofi policielebisaken gaiqca.

32. batonma hoesenma erT-erT maTgans uambo, rogor waarTves skuteri 
iaraRis muqariT da sTxova, rom mZarcvels dasdevnebodnen. man policie-
lebs mZarcvelisa da skuteris aRweriloba miawoda. batoni hoeseni da 
ori policieli mZarcvels daedevnen, magram man mimalva moaxerxa.

33. mogvianebiT batonma hoesenma policielebis radiogadamcemiT gai-
gona, rom skuteri ipoves. igi policiis oficrebTan erTad im adgilis-
ken gaemarTa da Tavisi skuteri amoicno.

(b) qalbatoni bonde

34. qalbatoni anita andiedevi bonde, batoni hoesenis megobari gogo-
na, 1998 wlis 19 ivliss daikiTxa. igi ZmasTan erTad kvakoes festivalze 
wavida, sadac baton hoesens Sexvda. baton hoesens skuteri axali SeZenili 
hqonda. qalbatoni bondes Zma sasmelebis mosatanad wavida. daaxloebiT 
TxuTmeti wuTis Semdeg mas da baton hoesens axalgazrda miuaxlovdaT. 
qalbatonma bondem es adamiani iqve mdgomi SeniSna, igi mas da skuters 
uyurebda. axalgazrdam baton hoesens uTxra: „gadadi, gadadi“ (“Stap af, 
stap af”), da baton hoesens muxlze raRac sagani miaWira, romelic iaraRs 
hgavda. Tavdapirvelad mas egona, rom es axalgazrda batoni hoesenis 
megobari iyo da am formiT exumreboda, magram am ukanasknelis saxis ga-
mometyvelebiT mixvda, rom ase ar iyo.

35. roca axalgazrdam Tqva: „gadmodi, gadmodi, Torem gesvri“ (“Ga eraf, 
ga eraf, anders ga ik schieten”), qalbatonma bondem SeZlo misi megobari biWi 
daerwmunebina, gadmosuliyo skuteridan. batoni hoeseni skuteridan gad-
movida Tu ara, daxmarebis saZebnelad gaiqca, ucnobi axalgazrda ki sku-
ters moaxta da wavida. batoni hoeseni or policielTan erTad dabrunda 
da samiveni skuteriT daZrul axalgazrdas daedevnen. Tavdapirvelad maT 
qalbatoni bondec gahyvaT, magram igi Zmam ukan moabruna. mas Zmac SeuerT-
da da orive policielebis mier SerCeuli mimarTulebiT gaiqcnen. huigen-
bos SenobasTan misvlisas maT uamravi manqana dainaxes. batonma hoesenma 
uTxra, rom axalgazrda daiWires da policielma mas esrola.

(c) batoni van den heuveli

36. batoni petrus van den heuveli 1998 wlis 19 ivliss daikiTxa. man 
ganacxada, rom huigenbos Senobis mexuTe sarTulze cxovrobda.

37. man sacalfexo gzidan SemTxveviT gadaixeda da dainaxa policieli, 
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Senobis galavnisken rom mirboda. aseve dainaxa feradkaniani kaci, gada-
parsuli TaviT, romelic galavnidan gamovida. man dainaxa, rogor scada 
policielma es feradkaniani kaci xeliT daemorCilebina. feradkanianma 
mklavis mikvriT gverdze gaweva moaxerxa, TiTqos igi aniSnebda, rom ar un-
doda policielebs gahyoloda, policielma ki ver moaxerxa misi Sekaveba.

38. feradkanianma kacma Semdeg amoiRo pistoleti an revolveri, ba-
tonma van den heuvelma ver dainaxa, jibidan Tu Sarvlis qamridan. iara-
Ri monacrisfro-movercxlisfro iyo muqi feris mWidiT. batoni van den 
heuveli, instiqturi reaqciiT, sacalfexo gzis damcav kedels amoefara. 
maleve cnobismoyvareobam sZlia da isev gadaixeda, policieli ramdenime 
nabijiT gverdiT gadaadgilebuliyo. feradkanian kacs kvlav iaraRi eWi-
ra xelSi. igi iaraRs raime konkretuli mimarTulebiT ar iSverda, magram 
arc xelidan gaugdia. es yvelaferi Zalian swrafad, albaT naxevar wuTze 
mokle droSi moxda. 

39. am droSi meore policielic gamoCnda, romelic morboda. man 
oTxjer gaigona sityva „daagde“, romelsac policieli Zalian xmamaRla 
yviroda. feradkanians es unda gaegona, magram yuradReba ar miaqcia. ba-
ton van den heuvels ar axsovda, dainaxa Tu ara, sad idga meore policie-
li mas Semdeg, rac igi incidentis adgilas mivida. man gaigona gasrolis 
xma da feradkaniani kaci Zirs daeca. iaraRi miwaze ramdenime metris 
moSorebiT davarda. pirveli policieli feradkanian kacs miuaxlovda 
gasaCxrekad. meorem ki raRac xelsawyoSi laparaki daiwyo, ris Semdegac 
damxmare Zala movida. man TviTonac scada policiaSi sakuTari telefo-
niT darekva, magram uTxres, rom daxmareba ukve gamosuli iyo. igi cota 
xans kidev idga da uyurebda, Semdeg ki qvemoT Cavida da policielebs, 
rogorc mowmem, Tavisi saxeli Caawerina.

(d) oficeri dekeri

40. policiis oficeri bas dekeri 1998 wlis 20 ivliss daikiTxa. wina 
Rames, daaxloebiT 22:05 saaTze igi oficer boonstrasTan erTad kvakoes 
festivalze patrulirebda.

41. oficer dekers miuaxlovda misTvis ucnobi axalgazrda kaci, ro-
melmac uTxra, rom Tavisi skuteridan gadmoaTries da skuteri waarTves. 
man aseve uTxra, rom am faqtidan naxevari wuTic ki ar iyo gasuli. axal-
gazrdam mas gadasca skuteris sadazRvevo sabuTebi da uCvena mimarTule-
ba, saiTac mZarcveli skuteriT gaemarTa. oficrebi dekeri da boonstra, 
axalgazrda kacTan erTad, mis mier naCvenebi mimarTulebiT gaiqcnen. 
sirbilisas oficerma dekerma sxva policielebs radiogadamcemiT skute-
ris aRweriloba gadasca. am droisaTvis man ar icoda, rom mZarcvels Tan 
iaraRi hqonda. skuteris mepatrones es ar uxsenebia. oficerma dekerma 
ivarauda, rom mZarcvelma mxolod fizikuri Zala gamoiyena, radgan sku-
teris mepatronis mtkicebiT, mZarcvelma igi skuteridan gadmoaTria. 

42. qurdi swrafad miqroda, magram Tvali mas mainc mohkres. policie-
lebi da skuteris mepatrone sirbils agrZelebdnen, magram skuteri Za-
lian swrafad miqroda. oficerma dekerma radioTi gadasca skuterisa da 
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masze Semomjdari piris miseuli aRweriloba, savaraudo mimarTulebebi, 
saiTac igi SeiZleboda wasuliyo da skuteris sadazRvevo nomeri. isini 
kvlav garbodnen. roca miwisqveSa gadasasvlelTan mividnen, oficerma 
dekerma Tavisi radiogadamcemidan gaigona sxva policielis mier gada-
cemuli informacia srolisa da, maleve, saswrafo samedicino daxmarebis 
gamoZaxebis Sesaxeb. oficer dekeris SefasebiT, daaxloebiT erTi wuTi 
iyo Sualedi mis mier skuteris aRwerilobis gadacemidan srolis Sesaxeb 
informaciis gagebamde, Tumca, amaSi darwmunebuli ver iqneboda.

43. sanam oficrebi - dekeri da boonstra - idgnen da msjelobdnen, 
iyo Tu ara kavSiri srolasa da skuteris gatacebas Soris, skuteris mepa-
tronem, romelmac, savaraudod, policiis radioTi gadacemuli informa-
cia gaigona, maT uTxra, rom qurds patara monacrisfro-movercxlisfro 
pistoleti hqonda. 

44. oficrebi, dekeri da boonstra, da skuteris mepatrone huigenbos 
Senobisken gaemarTnen, romlis winac gasrola moxda. maT dainaxes miwaze 
piraRma dawolili adamiani, romlis gverdiTac or uniformian poli-
ciels CaemuxlaT. maT win waiwies da skuteri amoicnes.

(e) oficeri braami

45. policiis oficeri paulus antoniuis braami 1998 wlis 20 ivliss 
daikiTxa. misi saqmianobis nawili iyo - sxva saqmeebTan erTad - ormxriv 
radiogadamcemebTan urTierToba da maTze monitoringi.

46. 1998 wlis 19 ivliss, 21:55 saaTze, oficeri braami gadamcemebis Sesa-
bamis mowyobilobasTan  ijda, roca ormxrivi radiogadamcemiT policiis 
oficrisagan gaigona informacia, rom igi misdevda axalgazrdas, romel-
mac skuteri moipara. cota mogvianebiT imave oficerma radioTi gadasca 
informacia, rom qurdma moaxerxa skuteris daZvra da igi miuTiTebda mi-
marTulebas, saiTac mZarcveli gaemarTa. oficeri uemociod saubrobda, 
TiTqos es iyo skuteris „Cveulebrivi“ gataceba da meti araferi.

47. oficeri qveiTad patrulirebda, amitom man transportiani ko-
legebis daxmareba iTxova, Tan skuteri aRwera. oficerma braamma moto-
ciklian kolegas miTiTebuli mimarTulebiT wasvla sTxova. 

48. motociklze Semomjdari policieli ukve mzad iyo, policiis ganyo-
filebis ezodan gasuliyo, oficerma braamma oficeri bultstras xma gai-
gona policiis saniSniani manqanidan, rom man skuteri dainaxa gamtacebel-
Tan erTad, romelic huigenbos Senobis mesame liftisken mimaval galavan-
Si Sevida, da mas mihyveboda. oficeri bultstrac uemociod saubrobda. 

49. oTxi-xuTi wuTis Semdeg, SeiZleba ufro malec, oficerma braamma 
kvlav gaigona bultstras xma: „eWvmitanili daWrilia, saswrafo samedi-
cino daxmareba gvWirdeba“. oficeri bultstra kvlav mSvidad da profe-
sionalurad saubrobda. amis Semdeg oficeri braami Sesabamis samsaxure-
bs daukavSirda.

50. oficer braams oficer bronsis xma radioSi ar gaugonia. es stan-
dartuli praqtikaa, kerZod, policiis manqanis mZRols - am SemTxvevaSi 
oficer bronss - ormxrivi radiogadamcemi centraluri oTaxidan sixSi-
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ris misaRebad aqvs, „mgzavrs“ ki, oficer bultstras, adgilobrivi jgu-
fis informaciis gadasacemad. 

(f) oficeri van daali

51. policiis oficeri renate kvirina van daali 1998 wlis 20 ivliss 
daikiTxa. 

52. oficeri van daali formiani policieli iyo policiis daxmarebis 
sabaziso jgufidan. wina RamiT igi gadamcemebis Sesabamis mowyobilo-
basTan  ijda 20:15 saaTidan SuaRamemde. srolamde wynari Rame iyo. igi 
oTaxSi oficer braamTan da zedamxedvel kasper sikingTan erTad ijda. 

53. daaxloebiT 22:00 saaTze, raionuli policiis mier gamoyenebuli 
radiosixSiriT, man gaigona, rom policiis oficeri skuters misdevda, 
aseve gaigona informacia skuteris gadaadgilebis mimarTulebis Sesaxeb. 
mas zustad ar axsovda policielis sityvebi, arc skuterze Semomjdari 
piris aRweriloba. 

54. cota xnis Semdeg man gaigona oficer bultstras xma, rom skuteri 
dainaxa. erTi an ori wamis Semdeg oficerma bultstram gadmosca, rom 
skuteri huigenbos Senobis erT-erT galavanSi Sevida. 

55. zedamxedvelma sikingma policielebs radioTi mimarTa: „kargia, 
biWebo, yvelani wadiT huigenbosken“ (“Jongens met z’n allen naar Huigenbos”).

56. cota xnis Semdeg oficerma bultstram Tqva: „saswrafo samedicino 
daxmareba mWirdeba, gavisrole“ (“Ik heb geschoten”). zedamxedvelma siking-
ma sTxova, es informacia gaemeorebina. oficerma bultstram gaimeora: 
„Cemi iaraRidan gavisrole“. ganyofilebaSi myof policielTa umravle-
soba incidentis adgilisaken daiZra, oficrebi van daali da braami ki 
Sesabamis saswrafo daxmarebis servisebs daukavSirdnen.

57. oficerma van daalma mogvianebiT gaigona oficer bronsis xma, rom 
dauyovnebliv esaWiroebodaT saswrafo samedicino daxmareba, radgan 
eWvmitanili mZimed iyo daWrili.

58. oficer van daals mogvianebiT Seatyobines sxva policielebma, rom 
sinamdvileSi oficerma bronsma gaisrola.

(g) oficeri van dongeni

59. policiis oficeri bruin ian van dongeni 1998 wlis 20 ivliss daiki-
Txa. igi policiis ZaRlis damtarebeli iyo flierbosdreefis policiis 
ganyofilebaSi. wina RamiT igi policiis ZaRlTan erTad morigeobda.

60. Tavisi radiogadamcemiT man gaigona, rom kvakoes festivalze sku-
teri moipares. gadmoica mimarTuleba, romel mxaresac wavida mZarcveli.  
mZarcveli aRwerili iyo, rogorc feradkaniani kaci, SavebSi Cacmuli, 
wiTel skuterze amxedrebuli. oficeri van dongeni miTiTebuli mimar-
TulebiT wavida.

61. oficer van dongenis manqanas gverdi auara policiis sapatrulo 
manqanam, romelSic policiis ori oficeri ijda. man saWesTan oficeri 
bronsi icno, magram ver icno gverdiT mjdomi policieli. man dainaxa, 
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rogor gaCerda es manqana da gverdiT mjdomi policieli gadmovida.
62. oficerma van dongenmac gaaCera manqana da scada mZarcvelis danax-

va. mas manqanidan policiis ZaRli gadmohyavda, roca srolis xma gaigona.
63. igi ZaRlTan erTad im mimarTulebiT gaiqca, saidanac srolis xma 

gaisma. roca huigenbos Semobamde miaRwia, oficeri bronsi Sexvda, rome-
lic misi mimarTulebiT modioda. man oficeri bultstra miwaze gulaRma 
dawolili kacis TavTan Camuxluli dainaxa. 

64. man oficer bronss hkiTxa, Tu ra moxda. oficerma bronsma upa-
suxa, rom iyo srola. oficerma van dongenma hkiTxa, Tu vin gaisrola. 
oficerma bronsma upasuxa, rom eWvmitanili pistolets maT umiznebda da 
policielma gaisrola. 

65. oficerma bronsma miuTiTa vercxlisfer pistoletze, romelic 
Zirs dawolil mamakacTan axlos egdo. oficeri bultstra pirvelad sa-
medicino daxmarebas utarebda miwaze mwoliare kacs. oficerma van dong-
enma raime dazianeba ver dainaxa. mas distancia unda daecva ZaRlis gamo.

66. miwaze mwoliare kacis aRweriloba emTxveoda im adamianisas, vinc 
skuteri gaitaca. wiTeli skuteri Senobis galavanTan eyena da oficeri 
van dongeni mixvda, rom es skuteris moparvaSi eWvmitanili adamiani iyo.

67. oficerma van dongenma gaigona, rogor daukavSirda oficeri bron-
si jandacvis adgilobriv organoebs da policiis morige zedamxedvels. 
oficeri van dongeni teritorias icavda kriminaluri gamomZieblebisa 
(recherche)  da samedicino eqspertebis mosvlamde. igi incidentis adgilas 
darCa manam, sanam gamomZieblebi da samedicino eqspertebi Tavis saqmes 
morCnen, da policiis ganyofilebaSi SuaRamisas dabrunda. 

(h) oficeri boonstra

68. policiis oficeri klaas boonstra 1998 wlis 20 ivliss daikiTxa. 
mas, policiis oficer bas dekerTan erTad, daevala kvakoes festivalze 
patrulireba da, prevenciuli mizniT, situaciis monitoringi da zeda-
mxedveloba. raRac momentSi, indusma mamakacma  maTTan miirbina da ukan 
gayola sTxova. surinamels iseTi gamometyveleba hqonda, rom raRac se-
riozuli xdeboda, amitom isini mas gahyvnen. sirbilisas man oficer de-
kers saqmis arsi uTxra. oficeri boonstra maT daaxloebiT aTi metris 
daSorebiT misdevdaT.

69. oficerma boonstram ormxrivi radiogadamcemiT Seityo, rom moipa-
res skuteri. is maSinve ver mixvda, rom skuteri swored induss ekuTvnoda.

70. raRac momentSi maT ocdaaTi metris daSorebiT dainaxes skuteri, 
romelic nela miiwevda win. oficerma dekerma oficer boonstras uTxra, 
rom es iyo skuteri, romelic moipares. skuterze Semomjdarma adamianma 
SeniSna policiis oficrebi, magram gaCerebis nacvlad, siCqares moumata. 
sanam isini huigenbos Senobisken gadaadgildebodnen, radiogadamcemiT 
Seityves srolis Sesaxeb. maT maSinve ver daakavSires srola skuteris 
moparvasTan. indusTan erTad, romelic maTTan erTad garboda, isini 
huigenbos SenobasTan mividnen, sadac policiis sami an oTxi manqana idga. 
indusma Tavisi skuteri amoicno. 

ramsahai da sxvebi holandiis winaaRmdeg



216

(i) qalbatoni bujedaini

71. qalbatoni najima bujedaini 1998 wlis 21 ivliss daikiTxa. igi 
mTavar molared muSaobda amsterdamSi, leidseplenze mdebare burger 
kingis restoranSi. 1998 wlis 19 ivliss igi Ramis morige iyo da 18:30-
05:00 saaTamde muSaobda. 

72. qalbatonma bujedainma 18:30 saaTidan daafiqsira erTi konkretu-
li axalgazrdis iq yofna, romelic aRwera rogorc surinameli an anti-
luri warmoSobis, 18 wlis, Tavgadaparsuli, ori oqros kbiliT. mas ecva 
Savi maisuri, Sarvali da fexsacmeli da kiserze oqros jaWvi ekeTa. 19:30 
saaTidan qalbatonma bujedainma SeniSna, rom axalgazrdam erT-erTi mo-
laris, saxelad nensis mocdena daiwyo. 

73. miTiTebis Semdeg - koncentrireba samsaxurze moexdina - nensim qal-
baton bujedains auxsna, rom axalgazrda misi megobari biWi iyo. axalgazr-
da gabrazda da bujedains urCia, nensisa da sxvebisTvisac Tavi daenebebina. 

74. qalbatonma bujedainma, mas Semdeg, rac nensis xumrobiT uTxra, 
rom meti xniT darCena mouwevda samsaxurSi, axalgazrdas daJinebuli 
mzera igrZno. aman igi SeaSina, Tumca SiSis gamoxatva ar undoda. sanam 
qalbatoni bujedaini gamagrilebeli sasmelis dasasxmelad mibrundebo-
da, dainaxa, axalgazrdam rogor waiRo marjvena xeli Sarvlis qamrisken. 

75. qalbatoni bujedainis dam, mimountma, romelic imave restoranSi 
muSaobda, mas uTxra: „najima, man pistoleti dagimizna!“ qalbatoni bu-
jedaini mobrunda da dainaxa, rogor Caido axalgazrdam raRac Sarvlis 
qamarSi. mimountma mogvianebiT pistoleti aRwera rogorc patara, mona-
crisfro-movercxlisfro, „qalTa mkvlelis“ saxeliT cnobili modeli.

76. maSin surinamelma gogonam mis enaze raRac hkiTxa axalgazrdas da 
manac upasuxa. gogonam qalbaton bujedains uTxra, rom axalgazrdas hki-
Txa, atarebda Tu ara pistolets, razec man dadebiTad upasuxa.

77. axalgazrda ise gamoiyureboda, savaraudod, marixuana hqonda 
moweuli, Tumca, qalbatoni bujedaini amaSi darwmunebuli ar iyo. 

78. axalgazrdam kvlav ganagrZo nensis samuSaosgan mocdena. igi ra-
mdenjerme wavida da kvlav ukan dabrunda. raRac momentSi igi uaxlesi 
movercxlisfro-monacrisfro skuteriT dabrunda.

79. axalgazrdam saubari gaaba qalbaton bujedainTan, ra drosac man 
mianiSna, rom restornis daketvis Semdeg seifidan Tanxis gatanas api-
rebda, Sesabamisad, qalbatoni bujedainisgan seifis kodebi sWirdeboda. 
saubrisas igi Tvals ar aSorebda salaros ujrebs.

80. man ramdenjerme gaimeora, rom ukve 21:00 saaTi iyo da qalbaton 
bujedains nensis salaro unda daexura.

81. qalbatonma bujedainma Tavi arakomfortulad igrZno da SeeSinda, 
gansakuTrebiT maSin, roca axalgazrdam mianiSna, rom „menejers kisers 
mougrexda“.

82. axalgazrda kvlav gabrazda daaxloebiT 21:00 saaTze, roca qalba-
tonma bujedainma masTan saubari Sewyvita. qalbatonma bujedainma  nen-
sis salaro Caketa. daaxloebiT 21:30 saaTze man dainaxa, rogor wavidnen 
axalgazrda da nensi skuteriT, romliTac es biWi manamde mivida.
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(j) batoni de getrouve

83. batoni ronald de getrouve gamoCnda mas Semdeg, rac huigenbos 
SenobaSi srolis Sesaxeb gaigo. igi 1998 wlis 22 ivliss daikiTxa. mas un-
doda policiisTvis moeTxro, rom daaSines.

84. 1998 wlis 19 ivliss, kviras, 20:15 saaTze, igi kvakoes festivalze 
imyofeboda meuRlesTan da ramdenime megobarTan erTad. maT ukan axal-
gazrdebi idgnen, romelTagan erT-erTi skuterze ijda. batonma de ge-
trouvem satransporto saSualeba aRwera, rogorc mocisfro elferisa. 
raRac momentSi axalgazrdam Zrava CarTo da ramdenjerme daamuxruWa, ra 
drosac bevri gamonabolqvi gaCnda. aman batoni de getrouves wreSi ukma-
yofileba gamoiwvia. maSin batoni de getrouve miuaxlovda axalgazrdas 
da sTxova, wasuliyo am skuteriT an Zrava gamoerTo, radgan mis irgvliv 
yvelas wamlavda kvamliT. axalgazrdam gamorTo Zrava, baton de getrou-
ves miuaxlovda da uTxra: „Sen ewevi [sigarets], Senc mokvdebi“. baton de 
getrouves egona, rom axalgazrda gonieri adamiani iyo da sakiTxis gavr-
coba undoda. amis nacvlad, axalgazrdam Sarvlis marjvena jibidan amoi-
Ro patara, metalisferi pistoleti da uTxra: „veravin mikarnaxebs, ra 
unda gavakeTo. gavakeTeb imas, rac msurs, Cven mainc yvelani movkvdebiT“.

85. batoni de getrouves meuRlem, romelic Zalze SeaSfoTa pistole-
tis danaxvam, qmari ukan gawia. axalgazrda skuterze dabrunda.

86. iq bevri adamiani idga da arc erT maTgans de getrouvesTvis dax-
mareba ar SeuTavazebia. aSkara iyo, yvela Seakava pistoletis danaxvam.

(k) batoni bonde

87. batoni sanCaai kumar bonde, batoni hoesenis megobari gogos Zma, 
1998 wlis 22 ivliss daikiTxa.

88. 1998 wlis 19 ivliss, kviras, 20:30-22.00 saaTamde, igi kvakoes fes-
tivalze imyofeboda dasa da baton hoesenTan erTad. man isini datova da 
samivesTvis sasmelis mosatanad wavida. mas yvirili Semoesma da dainaxa, 
rogor mirboda hoeseni iqve myof policiis oficrebisken. igi daewia ba-
ton hoesens da hkiTxa, raSi iyo saqme. hoesenma upasuxa, rom mogvianebiT 
etyoda. mas da acremlebuli daxvda da hkiTxa, ra xdeboda. man upasuxa, 
rogor daaTmobines baton hoesens skuteri iaraRis muqariT. 

3.  erovnuli policiis Sida sagamoZiebo departamentis deteqti-
vis, ufrosi zedamxedveli van duijvenvurdes mier Catarebuli 
gamoZieba

89. gamoZieba daevala erovnuli policiis Sida sagamoZiebo depar-
tamentis (hoofdinspecteur van politie-rijksrecherche) deteqtivs, ufros zedamxe-
dvels van duijvenvurdes. mis sagamoZiebo angariSSi aRniSnulia, rom 
1998 wlis 20 ivliss, 13:30 saaTis Semdeg, amsterdam/amstelandis po-
liciis Zalebma moravia ramsahais saqmeze Caatares mxolod is sagamoZie-
bo qmedebebi, romlebic moiTxova erovnuli policiis Sida sagamoZiebo 
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departamentma. man Sedegebis Sesaxeb angariSi warudgina sazogadoebriv 
prokurors, de vriess, romelic flierbosdreefis policiis ganyofile-
baSi kriminalur gamoZiebebs edga saTaveSi.

90. deteqtivma, ufrosma zedamxedvelma van duijvenvurdem, ramdenime 
mowme dakiTxa, maT Soris, amsterdam/amstelandis policiis oficerTa mier 
ukve dakiTxuli mowmeebi. qvemoT mocemulia am Cvenebebis mokle Sinaarsebi.

(a) batoni van den heuveli

91. batoni van den heuveli meored daikiTxa 1998 wlis 21 ivliss, amje-
rad deteqtivis, ufrosi zedamxedvelis, van duijvenvurdes mier.

92. manamde micemuli Cvenebis garda, batonma van den heuvelma aRwe-
ra, ra dainaxa maRalsarTuliani Senobis mexuTe sarTulis sacalfexo 
gzidan. man dainaxa formiani policieli, romelic galavnisken morboda; 
aseve, feradkaniani kaci, romelic galavanSi Semosul policiels Sex-
vda. es kaci Zalian nela moZraobda, milaslasebda. baton van den heu-
vels moeCvena, rom policiels undoda, es kaci xelSi Caegdo da marcxena 
mklavSi swvda. feradkanianma iseTi moZraoba gaakeTa, TiTqos undoda, 
policieli Tavidan moeSorebina. man xeli hkra policiels imgvarad, rom 
gaTavisuflda da SeZlo mas moSoreboda.

93. rogorc ki policiels daexsna, feradkanianma kacma amoiRo pis-
toleti an revolveri (cecxlsasroli iaraRi), romelic marjvena xel-
Si daikava. mas xeli Zirs hqonda daSvebuli, Sesabamisad, iaraRis lula 
miwas uyurebda, da ase scada gzis gagrZeleba. baton van den heuvels ar 
daunaxavs, rodis amoiRes policielebma TavianTi pistoletebi. feradka-
niani kacis pistoletiT SeSinebuli heuveli, romelsac ar undoda brma 
tyvia moxvedroda, iqve Caimala. Sesabamisad, igi srolis mowme ar yofi-
la, Tumca, ramdenjerme gaigona SeZaxili „daagde“.

(b) oficeri bronsi

94. oficeri bronsi, romelic im droisaTvis eWvmitanili iyo sisxlis 
samarTlis danaSaulis CadenaSi, sifrTxiliT dakiTxa deteqtivma, ufros-
ma zedamxedvelma van duijvenvurdem 1998 wlis 22 ivlisis saRamos. mas 
dauniSnes advokati da dakiTxvas eswreboda oficeri van kleef bultstra.

95. oficrebma, bronsma da bultstram, davalebebi Seasrules da po-
liciis ganyofilebisken midiodnen. isini policiis sapatrulo manqanaSi 
isxdnen, manqanas oficeri bronsi marTavda. am dros radiogadamcemiT mii-
Res informacia skuteris moparvis Sesaxeb. maT aseve Seatyobines skuteris 
feri, mokled aRuweres mZarcveli da uTxres mimarTuleba, saiTac igi sku-
teriT gaiqca. maTTvis aravis uTqvams, rom mZarcveli SeiaraRebuli iyo.

96. oficrebi, bronsi da bultstra, miTiTebuli mimarTulebiT gae-
marTnen da gzad skuteri dainaxes, romlis mZRolis aRweriloba emTxveo-
da maTTvis gadacemul monacemebs. skuterma huigenbos kompleqsis gala-
vnisken Seuxvia. aman policielebi gaakvirva, radgan isini elodnen, rom 
ukan policiis sapatrulo manqanis danaxvaze Zebnili mimalvas ecdeboda. 
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97. oficrebi - bronsi da bultstra - SeTanxmdnen, rom oficeri 
bultstra qurds ukan gahyveboda, sanam oficeri bronsi manqanas daapar-
kingebda. oficeri bultstra galavnisken gaiqca, xelSi ormxrivi radio-
gadamcemiT. oficer bultstrasa da galavans Soris oci-ocdaxuTi me-
triRa iyo darCenili, roca galavanSi qurdi gamoCnda da mokle manZilze 
gaiqca. igi gaCerda da xelebi maRla aswia, roca oficeri bultstra 
dainaxa, Tan uwmawur sityvebs iZaxda. oficerma bultstram qurds xeli 
waavlo da orive xeliT misi Senobisken mobruneba scada. Tumca, qurdma 
winaaRmdegoba gauwia. oficerma bultstram mas raRac dauyvira, risi 
gagonebac oficerma bronsma ver SeZlo.

98. oficeri bronsi mixvda, rom qurdi mSvidad ar Cabardeboda, da 
rom oficer bultstras daxmareba sWirdeboda; Sesabamisad, man datova 
manqana da maTken gaiqca. is kidev 5-7 metriT iqneboda qurdisagan daSo-
rebuli, rom mZarcvelma dro ixelTa da oficer bultstras sami metriT 
moSorda. uceb, oficerma bronsma mZarcvelis xelSi movercxlisfro ia-
raRi SeniSna, romlis amoRebis momentic ar daunaxavs. es iyo patara 
pistoleti, mimarTuli miwisaken. oficer bronss ar daunaxavs, iaraRi 
gadatenili iyo Tu ara. man CaTvala, rom pistoleti oficerma bults-
tramac dainaxa, radgan ukan daixia, amoiRo samsaxurebrivi postoleti 
da TavdacviTi poza miiRo. man, sul cota, orjer gaigona, rogor daiy-
vira oficerma bultstram: „daagde iaraRi. nu sulelob, biWo“ (“Laat vallen 
dat wapen. Doe nou normaal man”).

99. mZarcvels pistoletis dagdeba ar ufiqria. oficerma bronsma dai-
naxa, rom oficer bultstras mZarcveli mizanSi hyavda amoRebuli da 
misi gancvifrebis miuxedavad, mZarcvelma pistoleti ar daagdo. imis 
gaTvaliswinebiT, rom mZarcveli SeiaraRebuli iyo da Canda, rom dane-
bebas ar apirebda, oficerma bronsma CaTvala, rom oficer bultstras 
safrTxe emuqreboda. man didi albaTobiT miiCnia, rom mZarcveli iaraRs 
oficer bultstras misamarTiT gamoiyenebda. igi srulad fokusirebuli 
iyo mZarcvelze. xedavda mxolod mZarcvels, romelsac sasxletze TiTi 
hqonda midebuli. am momentisTvis oficer bronss jer kidev ar CauTvlia 
saWirod, Tavisi samsaxurebrivi pistoleti amoeRo, radgan mZarcveli 
oficer bultstras hyavda mizanSi amoRebuli. mas xeli pistoletis bu-
desTan hqonda mitanili, magram pistoletze ar edo.

100. oficerma bronsma SeniSna, rom mZarcveli marjvniv, misken mo-
brunda da misi mimarTulebiT win gadaixara xuTi-aTi metris distan-
ciaze. bronsma dainaxa, rogor awia mZarcvelma pistoleti da misken ga-
moiSvira. imis SiSiT, rom mZarcveli esroda, oficerma bronsma elvis 
siswrafiT (bliksemsnel) budidan amoiRo Tavisi pistoleti da mZarcvels 
erTxel dauyovnebliv esrola. mas dro ar hqonia imisaTvis, rom tyvia 
sxeulis romelime nawilisTvis daemiznebina. igi darwmunebuli iyo, rom 
Tu pirvelad TviTon ar gaisroda, mZarcveli mas daWrida.

101. oficeri bronsi maSin fiqrobda, rom mZarcvels tyvia gulmker-
dis zeda areSi moxvda. mxolod mogvianebiT Seityo, rom mas tyvia ki-
serSi moartya. mZarcveli cota xans fexze idga, Semdeg watortmanda da 
daeca, pistoletic Zirs davarda. man wamodgoma scada, xelebs afaTureb-
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da. oficerma bronsma mZarcvelis pistoleti fexiT gverdze gawia, misi 
aReba rom ver moexerxebina. 

102. oficeri bultstra miuaxlovda Zirs dawolil kacs. darwmunda 
ra, rom igi safrTxes aRar qmnida, Tavisi pistoleti gverdiT gadado.

103. oficeri bronsi ormxrivi radiogadamcemiT policiis ganyofi-
lebas daukavSirda da adgilobrivi jandacvis organizaciis daxmareba 
iTxova (Gemeentelijke Geneeskundige en Gezondheidsdienst). igrZno ra, rom 
didi dro dasWirdaT incidentis adgilze misasvlelad, bronsi maT kvlav 
daukavSirda da daCqareba sTxova.

104. oficeri bultstra msxverplTan darCa, oficeri bronsi ki inci-
dentis adgils moSorda. man dainaxa mamakaci, romelic galavanSi Sesvlas 
cdilobda da sTxova, es ar gaekeTebina, radgan teritoriisTvis poli-
cielebs alya unda SemoertyaT gamosaZieblad.

105. oficrebi, bronsi da bultstra, imave ganyofilebis sxva oficre-
bma ukan, policiaSi waiyvanes. oficerma bronsma Tavisi pistoleti iq 
Caabara. oficrebs, bronssa da bultstras, sxva oficrebma da zemdgomma 
pirebma daxmareba aRmouCines, komforti Seuqmnes da Semdgomi procedu-
rebis Sesaxeb viTarebaSi gaarkvies.

106. oficerma bronsma mxolod erTxel gaisrola. misi mizani ar yo-
fila mZarcvelis mokvla, mxolod sicocxlisTvis saSiSi garemoebis gan-
muxtva undoda. igi fiqrobda, rom sxva arCevani ar hqonda. oficeri 
bronsi Zalian wuxda, rom mZarcveli gardaicvala.

(c) oficeri bultstra

107. oficeri bronsis msgavsad, oficeri bultstra dakiTxa deteq-
tivma, ufrosma zedamxedvelma van duijvenvurdem 1998 wlis 22 ivliss, 
advokatis, batoni van kleefis TandaswrebiT.

108. is da oficeri bronsi valdebulebebis Sesrulebis Semdeg flier-
bosdreefis policiis ganyofilebisaken brundebodnen, roca ormxrivi 
radiogadamcemiT gaiges, rom sxva policieli fexiT misdevda mZarcvels, 
romelmac cota xnis winaT skuteri gaitaca. maT gaigones skuterisa da 
mZarcvelis aRweriloba da mimarTuleba, saiTac igi midioda. naxsenebi 
ar yofila, rom mZarcveli SeiaraRebuli iyo. isini maSinve gaemarTnen 
mZarcvelisTvis gzis mosaWrelad.

109. roca maT aRwerilobis Sesabamisi adamiani da satransporto sa-
Sualeba dainaxes, romelic caTambjenisken midioda, gadawyvites, manqana 
daeparkingebinaT da damnaSave daekavebinaT. oficrebi SeTanxmdnen, rom 
oficeri bultstra manqanidan dauyovnebliv gadavidoda da kacs ukan 
gahyveboda, amasobaSi ki oficeri bronsi manqanas Caketavda da oficer 
bultstras SeuerTdeboda.

110. oficerma bultstram dainaxa, skuteriT rogor Sevida mZarcveli 
Senobis galavanSi. oficer bultstras ociode metri hqonda galavnamde 
darCenili, rom dainaxa, es kaci galavnidan rogor gamovarda. oficeri 
bultstra rom dainaxa, kacma dauZaxa: „da ra moxda mere? ra moxda mere?“ 
(“En wat nou? En wat nou?”). xelebi CamoSvebuli hqonda. SekiTxvisas xelebi 
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odnav maRla aswia. bultstra da es kaci erTmaneTs miuaxlovdnen. kaci 
xan marjvniv iyureboda, xan marcxniv, etyoboda, rom Tavis daRwevis sa-
Sualebas eZebda. man arCevani Senobis miwisqveSa gasasvlelze gaakeTa. 
oficerma bultstram mZarcvels gza gadauWra. misi mizani iyo mZarcve-
lis xelSi Cagdeba da dakaveba.

111. oficerma bultstram mZarcvels marcxena xeli Caavlo da ta-
niT Senobas miakra. am kacis qcevidan da saubris maneridan gamomdinare, 
bultstras darCa STabeWdileba, rom igi agresiuli iyo da ganzraxuli 
hqonda, policielisTvis dakavebisas winaaRmdegoba gaewia. mZarcvelma 
moaxerxa gaTavisufleba da Semobrunda. ori nabiji ukan, Senobis gala-
vnisken gadadga. xelebi sxeulTan axlos hqonda mitanili da odnav win 
iyo gadaxrili, SemaSinebel pozaSi idga. 

112. Semdeg man marjvena xeli gulmkerdis an muclis marcxena mxares 
gadmoitana, rogorc gaakeTebda adamiani, vinc cecxlsasroli iaraRis 
amoRebas apirebda. man oficer bultstras TvalebSi Caxeda da uTxra: 
„da ra moxda mere?“ (“En wat nou?”). oficer bultstras ar daunaxavs, 
mZarcvelma xeli tansacmlis SigniT rogor Seacura. misi Jestikulacii-
dan gamomdinare, oficerma bultstram CaTvala, rom mZarcveli iara-
Ris amoRebas apirebda. saRma azrma mas Tavdacva urCia. bultstram ukan 
daixia da marjvena xeli iaraRs daado, Tan, amavdroulad, bude gaxs-
na. mas samsaxurebrivi pistoleti ar amouRia, magram iseTi poza miiRo, 
rom amis gakeTeba dauyovnebliv SeZleboda. marcxena xeli mZarcvelisken 
gaiSvira da dauZaxa: „xelebi maCvene. nu sulelob“ (“Laat je handen zien. 
Doe normaal”). maSin kacma xeli CamoiRo da Zveli poza miiRo, xelebi Zirs 
dauSva. man Tqva: „da ras izam? ras izam?“ (“En wat dan? En wat dan?”) da ofi-
cer bultstras moSorda. sxeuliT kvlav bultstrasken iyo daxrili da 
mas daJinebiT uyurebda. oficeri bultstra imave pozaSi darCa.

113. kacma marjvena xeli kvlav sxeulisken waiRo, imave adgilas dai-
do, sadac manamde, da raRacas xeli mokida. oficerma bultstram ver 
SeZlo daenaxa, ras eWideboda mZarcveli. rogorc ki kacma sxeuls xeli 
moaSora, oficerma bultstram dainaxa, rom mas muWSi patara, vercxlis-
feri pistoleti eWira.

114. safrTxe aSkara gaxda da oficerma bultstram, Tavdacvis miz-
niT, samsaxurebrivi pistoleti amoiRo. kacis qcevis gaTvaliswinebiT, 
bultstra SiSobda, rom mas SeiZleba gaesrola. oficerma bultstram 
pistoleti orive xelSi daiWira, TavdacviTi poza miiRo da lula kacis 
gulmkerds daumizna. axsovs, rom kacs ramdenjerme dauyvira: „daagde 
iaraRi“ (“Laat vallen”). bultstram dainaxa, rom mZarcvelma pistoletiani 
xeli dabla dawia ise, rom lula miwas uyurebda. kaci kvlav gadmoxrili 
idga oficer bultstrasaken, fexebi odnav gaSlili hqonda, mklavebi - 
ganze da xelebs amoZravebda ise, rom pistoleti mimarTulebas icvlida, 
Tumca, lula kvlav miwisken iyo mimarTuli. oficerma bultstram kacis 
Jestikulacia miamsgavsa kovbois dgomas, romelsac SeeZlo, srola nebis-
mier wams daewyo. is imdenad SeSinda, rom gadawyvita esrola, Tuki kaci 
pistolets misken  gamoiSverda. 

115. ramdenadac axsovs, es situacia gagrZelda, daaxloebiT, oTxi 
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wamis ganmavlobaSi, ra droSic man orjer mouwoda kacs, pistoleti 
daegdo. mZarcvels es ar gaukeTebia. movlenebi swrafad viTardeboda; 
bultstras varaudiT, mis mier mZarcvelis SeboWvidan sasikvdilo gas-
rolamde TxuTmet-oc wamze meti dro ar iqneboda. 

116. oficerma bultstram dainaxa, rom kacma raRacaze moaxdina rea-
gireba da kvlav kovboismagvari dgomiT, odnav marcxniv mitrialda. ofi-
cer bultstras ar axsovs, amas ra dro dasWirda, Tumca, zogadad Zalian 
mokle droSi moxda yvelaferi. kacma pistoletiani marjvena xeli aswia 
imgvarad, rogorc manamde ar gaukeTebia. aman oficer bultstras afi-
qrebina: „axla visvri.“ mZarcveli mklavsa da xels maRla rom swevda, 
oficeri bultstra darwmunda, rom igi srolas apirebda. marjvena xeli 
moamzada, rom sasxletze xeli gamoekra, roca marjvnidan Zlieri xma 
Semoesma da am xmaSi postoletis gasrola amoicno. man imwamsve gaifiqra: 
„[oficerma bronsma] SeaCera“. oficeri bultstra iseTi SeSinebuli iyo, 
gaisroda, oficer bronss rom ar daeswro.

117. oficerma bultstram imwamsve dainaxa, rom kacs tyvia moxvda.  
mZarcvelma sxeulis zeda nawili ucnaurad moatrila. muxlebSi Caikeca 
da miwaze davarda. dacemisas pistoleti xelidan gauvarda. man waruma-
teblad scada adgoma. oficrebi, bultstra da bronsi, kacs sxvadasxva 
mxridan miuaxlovdnen, xelSi kvlav iaraRebi ekavaT. kacTan rom mivi-
da, bultstram samsaxurebrivi iaraRi gadado da kacs mxarSi swvda. mas 
undoda, kacisTvis adgomaSi xeli SeeSala, rom is Tavis pistolets ar 
miswvdomoda. igi kacis gverdiT dajda. kaci zurgiT oficer bultstras 
muxlebTan iwva. am dros oficerma bultstram oficeri bronsi daina-
xa, romelic marjvena mxridan miuaxlovda. ar axsovs, oficer bronss 
samsaxurebrivi pistoleti kvlav xelSi ekava Tu ara. oficerma bronsma 
mZarcvelis pistoleti fexiT gawia ise, rom kaci mas ver miswvdomoda.

118. oficeri bronsi Tavisi ormxrivi radiogadamcemiT policiis 
ganyofilebas daukavSirda da adgilobrivi jandacvis organizaciidan 
saswrafo daxmareba iTxova. oficrebs, bronssa da bultstras, SemTx-
vevis adgili ar dautovebiaT sxva policielebis mosvlamde. oficerma 
bultstram mZarcvels tansacmeli gadauwia, rom misi Wriloba enaxa. mas 
tyvia kiserSi hqonda moxvedrili da perangi dasvrili iyo sisxliT. ofi-
cerma bultstram mas saxeli hkiTxa, Tumca, pasuxi ar miuRia. mamakaci 
xrialebda. mas ver exmarebodnen. male igi gardaicvala.

119. sxva policielebis mosvlis Semdeg oficrebi - bronsi da bults-
tra - ukan flierbosdreefis policiis ganyofilebaSi gadaiyvanes, sadac 
isini, oficer bultstras varaudiT, sami saaTis ganmavlobaSi darCnen. 
oficer bronss mosTxoves, samsaxurebrivi iaraRi Caebarebina. maT ramde-
nime policieli gaesaubraT, maT Soris, raionis policiis ufrosi (districts-
chef), policiis komisari van rieseni da TviTdaxmarebis jgufi (zelfhulpteam). 

120. oficerma bultstram ganacxada, rom mZarcveli TviTon akontro-
lebda situacias (zelf het scenario heeft bepaald). mas yvelanairi SesaZlebloba 
hqonda, rom iaraRi ar amoeRo, an amoRebis Semdeg daegdo. oficerma 
bultstram igi ramdenjerme gaafrTxila, man ki amaze reagireba ar moax-
dina. amis nacvlad, mZarcveli saSiSi poziT idga oficer bultstras wi-
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naSe, dauyovnebliv gamosayeneblad momarTuli iaraRiT. oficer bults-
tras sxva gza ar darCa, garda, Tavdacvis mizniT, samsaxurebrivi iaraRis 
amoRebisa. viTareba imdenad daZabuli da saSiSi iyo, rom oficeri bults-
tra TviTonve gaisroda mamakacis gasauvnebelyofeblad, raTa sakuTari 
Tavisa da, savaraudod, sxvebisaTvis saSiSroeba aeridebina. sabolood, es 
saWiro aRar gaxda, radgan oficerma bronsma daaswro srola.

(d) qalbatoni rijseli

121. qalbatoni hena emelita rijseli, amsterdamSi mcxovrebi socia-
luri muSaki, 1998 wlis 24 ivliss daikiTxa.

122. 19 ivliss, daaxloebiT 22.00 saaTze, is da misi qaliSvili, mis 
sireeta miSel lieveldi, festivalidan saxlisken miseirnobdnen. miwis-
qveSa gadasasvlelSi isini iZulebulni gaxdnen, gza daeTmoT skuterisT-
vis, romlis mZRolic man aRwera rogorc negroidi axalgazrda, damcavi 
Cafxutis gareSe. maT dainaxes, rogor gaagrZela gza skuterma da Semdeg 
Seuxvia caTambjenis erT-erTi galavnisaken. daafiqsires, rom axalgazr-
da uCveulad nela midioda, Tumca, daudevrad. maT dainaxes, rogor ga-
movida axalgazrda galavnidan, Tumca, skuteri galavnis SigniT SeniSnes. 
marTalia, maT Soris sakmao manZili iyo, magram isini kargad xedavdnen 
- jer dabnelebuli ar iyo. 

123. maT dainaxes, rogor gamovida axalgazrda galavnidan da, aseve, 
dainaxes policieli, romelic axalgazrdisken mirboda. maSin SeamCnies 
policiis manaqanac, romlis xmac manamde ar gaugoniaT, is arc daunaxavT.

124. maT dainaxes, rom axalgazrdas xeli jempris an perangis SigniT 
hqonda Seyofili, mucelTan, zustad Sarvlis qamris gaswvriv. maT gadawy-
vites, axlos misuliyvnen, radgan aSkarad raRac mniSvnelovani xdeboda.

125. qalbatonma rijselma dainaxa, rom axalgazrda miuaxlovda po-
liciels. man dainaxa, rogor gaswia axalgazrdam xelebi, romeli Jes-
tikulaciac niSnavda - „ra ginda?“. mas sityvebi ar gaugonia. policieli 
axalgazrdas mklavSi swvda da zurgiT Senobas miabjina. qalbatons darCa 
STabeWdileba, rom axalgazrda daakaves. man dainaxa, rogor cdilobda 
policieli, axalgazrda saxiT kedelze miebjina. Tumca, axalgazrdam Ta-
vis daxsna SeZlo.

126. qalbatonma rijselma dainaxa, rom axalgazrdam kvlav Seiyo xeli 
perangis qveS imave maneriT, rogorc manamde. mas ar daunaxavs raime ni-
vTis amoRebis faqti; mas saerTod arc erT momentSi ar daunaxavs, rom 
axalgazrdas cecxlsasroli iaraRi amoeRo.

127. policieli iqve darCa, sadac idga da axalgazrdas ar miaxloebia. 
axalgazrda ki xan marjvniv, xanac marcxniv gadaadgildeboda. qalbaton 
rijsels ar daunaxavs, rom policiels iaraRi amoeRo.

128.  meore policielmac moirbina. igi gaqvavda eqvsi metris manZil-
ze. axalgazrdas xeli kvlav perangis SigniT, Sarvlis qamris balTasTan 
hqonda. maSin qalma dainaxa, rogor amoiRo meore policielma pistoleti 
da axalgazrdas daumizna. man erTxel gaigona SeZaxili: „daagde iaraRi“ 
(“Leg neer”), romelic qalbatonis azriT, naTqvami iyo im policielis mier, 
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axalgazrda kontrolze rom hyavda ayvanili. es moxda mas Semdeg, rac 
policielma axalgazrdas pistoleti miuSvira. SeZaxilisTanave - „daagde 
iaraRi“ - qalbatonma gaigona srolis xma. axalgazrda imwamsve Caikeca.

129. qalbatonma rijselma kategoriuli toniT ganacxada, rom mas arc 
erT momentSi ar daunaxavs, axalgazrdas pistoleti an raime magdagvari 
policielebisTvis daemiznebinos. mas axsovs, rom axalgazrdas xeli pe-
rangis qveS hqonda Seyofili, Sarvlis qamris gaswvriv. igi darwmunebuli 
iyo Tavis sityvebSi, miuxedavad movlenaTa swrafi ganviTarebisa.

130. rogorc ki srolis xma gaigona, qalbatoni maSinve im adgilisken 
gaeqana, sadac axalgazrda daeca. man policielebs dauyvira: „davinaxe, 
rac CaidineT. es xom adamiania“ (“Ik heb gezien wat jullie hebben gedaan. Het is 
een mensenkind”).

131. policieli axalgazrdas pulss usinjavda. axalgazrdas xeli Ca-
movardnili hqonda.

132. male bevri policieli movida, motociklze Semomjdaris CaTvliT, 
romelmac mas Cvenebis micema sTxova. man amaze uari Tqva - ar undoda 
misi Cveneba axalgazrdis winaaRmdeg gamoeyenebinaT, radgan misi sityve-
bisTvis SeiZleboda araswori interpretacia miecaT. man policiis or 
oficers, qalsa da mamakacs, romlebic teritorias kordons ukeTebdnen, 
uTxra, rom aseTi farTo arealisTvis lentis Semokvra ar sWirdebodaT. 
policiis erT-erTma oficerma mas brali dasdo problemebis Seqmnis mc-
delobaSi da uTxra, rom man ar icoda incidentis mizezi. qalbatonma 
upasuxa, rom incidentis mizezi ar icoda, magram icoda ra moxda, da 
ikiTxa, evaleboda Tu ara policiels gamafrTxilebeli gasrola, vidre 
adamians esroda. mas SeeZlo metic eTqva, imdenad aRelvebuli iyo.

133. 1998 wlis 20 ivliss qalbatoni rijseli axalgazrdis mkvlelobis 
adgilas dabrunda yvavilebis dasatoveblad. igi iq gardacvlilis ojaxis 
wevrebs Sexvda da esaubra. maT qalbaton rijsels uTxres, rom advokati, 
batoni hameri aiyvanes. qalbatonma rijselma maT Tavisi telefonis nome-
ri misca. mogvianebiT mas batoni hameri daukavSirda, romelmac sTxova, 
Cveneba mieca ufrosi zedamxedvelis, van duijvenvurdesaTvis.

(e) qalbatoni lieveldi

134. qalbatoni sireeta miSel lieveldi, skolis moswavle, dabadebu-
li 1983 wels, daikiTxa 1998 wlis 24 ivliss. igi qalbatoni rijselis qa-
liSvili iyo. 1998 wlis 19 ivliss, daaxloebiT 22.00 saaTze, igi dedasTan 
erTad kvakoes festivalidan Sin midioda. fexiT mosiaruleTa miwisqve-
Sa gadasasvlelSi maT skuterze Semomjdarma axalgazrdam gadaaswroT. 
axalgazrda SavebSi iyo Cacmuli. mas muqi kani hqonda, magram ara Savi, 
Tma - bolomde gadaparsuli. damcavi Cafxuti ar efara. qalbatonma lie-
veldma skuteris aRwera ver SeZlo. 

135. axalgazrdam skuteriT gzidan gadauxvia da mindvriT huigenbos 
Senobisken wavida. qalbaton lievelds ar daunaxavs, axalgazrda skute-
riT galavanSi Sevida Tu ara.

136. maSin qalbaton lievelds dedam uTxra: „Sexede, policia movida.“ 
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qalbatonma lieveldma policiis oficeri dainaxa, romelic Senobis win, 
axalgazrdasTan axlos idga. is da dedamisi maTken gaemarTnen. qalbaton-
ma lieveldma dainaxa, rom policieli axalgazrdis dakavebas cdilobda, 
man kacs xeli waavlo da saxiT kedelze miakra. Tumca, axalgazrdam Tavis 
gamoxsna SeZlo. man xeliT iseTi moZraoba gaakeTa, TiTqos ambobda: „Ce-
mgan ra ginda?“

137. axalgazrdam erTi xeli Sarvlis qamrisken waiRo, mis lievelds ar 
axsovda, romeli. TiTqos mas iq pistoleti unda hqonoda, Tumca, amaSi 
mis lieveldi darwmunebuli ar iyo.

138. meore policielmac moirbina. mis lieveldma gaigona SeZaxili: 
„daagde iaraRi“. mas axsovs, rom es SeZaxili erTxel moisma. man dainaxa, 
rom orive policiels xelSi samsaxurebrivi pistoletebi ekavaT.  pirveli 
policielis - romelmac axalgazrdis dakaveba scada - xelSi pistoleti 
dainaxa, magram axalgazrdisTvis am iaraRis damizneba ar daunaxavs. axal-
gazrdis xelSi mis lievelds iaraRi an raime amgvari nivTi ar daunaxavs. 

139. samsaxurebrivi pistoleti xelSi meore policielsac ekava. mi-
zanSi axalgazrda hyavda amoRebuli. mis lieveldis azriT, tyvia gavar-
da SeZaxilisTanave: „daagde iaraRi“. gasrolis Semdeg axalgazrda odnav 
mobrunda da Caikeca. man dainaxa, rom axalgazrdas raRac dauvarda; mis 
lieveldi fiqrobda, rom es iyo mobiluri telefoni. mogvianebiT, inci-
dentis adgilTan miaxloebisas, axalgazrdasTan axlos Zirs dagdebuli 
mobiluri telefoni dainaxa; man ivarauda, rom swored es mobiluri dau-
varda mas dacemisas.

140. mis lievelds gauWirda varaudi, ramdenad Sors iqneboda misgan ad-
gili, sadac axalgazrda davarda, magram garkveuli manZili maT Soris na-
mdvilad iyo. movlenebi Zalian swrafad ganviTarda, elviseburad swrafad.

141. oficialuri Canaweris mixedviT, mowmem Cveneba dedis Tandaswre-
biT misca, dedis emociuri mdgomareobis gaTvaliswinebiT.

(f) batoni van riji

142. batoni merlin van riji daikiTxa 1998 wlis 24 ivliss. igi skolis 
moswavle iyo, dabadebuli 1982 wels da cxovrobda huigenbos SenobaSi.

143. 1998 wlis 19 ivliss, daaxloebiT 22.00 saaTze, igi mamasTan erTad 
saxlSi imyofeboda, pirvel sarTulze mdebare binis misaReb oTaxSi. Tbi-
li Rame iyo da fanjrebi Ria hqondaT.

144. raRac momentSi man viRacis SeZaxili - „gaunZrevlad ideqi“ -gai-
gona. SeZaxili erTxel moisma. yvelaze bevri, naxevar wuTSi man gala-
vnis mimarTulebiT raRac xma gaigona, romelic pistoletis gasrolas 
hgavda. SeZaxilis  - „gaunZrevlad ideqi“ - gaTvaliswinebiT, romelic, 
savaraudod, damnaSavis naTqvami ar unda yofiliyo, man daaskvna, rom 
policielma gaisrola. mas gareT gasvla da garkveva undoda, ra moxda, 
magram dedam ar gauSva, radgan miiCnevda, rom sxva adamianTa ubedurebiT 
daintereseba cudi tonis maniSnebeli iyo. im Rames, mogvianebiT, misma 
mamam ZaRli gaiyvana saseirnod. man dainaxa, rom gareT bevri policieli 
idga da Zirs viRacas zewari efara.
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(g) batoni oostburgi

145. batoni meTiu jiri oostburgi 1998 wlis 24 ivliss daikiTxa. igi 
skolis moswavle iyo, dabadebuli 1983 wels,

146. 1998 wlis 19 ivliss, daaxloebiT 22.00 saaTze, is da mamamisi 
kvakoes festivalidan huigenbos Senobisaken midiodnen, sadac mamis me-
gobari qali cxovrobda. maT motocikletiani policielebi SeniSnes, 
romlebic, savaraudod, raRacas an viRacas uyurebdnen.

147. is iyo, fexiT mosiaruleTa miwisqveSa gadasasvlelSi Cadiodnen, 
rom raRac xma SemoesmaT, romelSic batoni oostburgis mamam pistole-
tis gasrola amoicno. es xma huigenbos Senobidan modioda. maT dainaxes,  
rogor miemarTebodnen policielebi huigenbos Senobisaken, Tumca, Zal-
ze Sors iyvnen, rom gaerCiaT, ra xdeboda.

148. gzad Senobisken isini policielebma gaaCeres, romlebic terito-
rias kordons ukeTebdnen.

149. rogorc ki sxva SesasvleliT SenobaSi Sevidnen, isini avidnen pir-
vel sarTulze da batonma oostburgma qvemoT gadmoixeda. man dainaxa, 
rom feradkaniani, Tavgadaparsuli axalgazrda gaunZrevlad iwva gala-
vnis SemosasvlelSi da axalgazrdis fexebTan patara, brWyviala pisto-
leti egdo. man gaigona, sxvebi rogor ambobdnen, rom Tavdapirvelad 
egonaT, axalgazrdam mobiluri telefoni amoiRo, policielebs pisto-
leti egonaT da SecdomiT esroles. magram es namdvilad pistoleti iyo.

150. batonma oostburgma da sxvebma CaTvales, rom axalgazrdam pisto-
leti amoiRo da policielebs daumizna, rac gaxda maT mier srolis mizezi.

151. mogvianebiT man dainaxa, rom saswrafo samedicino daxmarebis man-
qana movida. aSkara iyo, rom axalgazrda gardaicvala, radgan mas TeTri 
zewari gadaafares.

(h) oficeri boonstra

152. policiis oficeri boonstra deteqtivma, ufrosma zedamxedvelma 
van duijvenvurdem 1998 wlis 27 ivliss dakiTxa. 

153. boonstram ganacxada, rom man da misma kolegam, policiis ofi-
cerma dekerma, ar icodnen, rom moravia ramsahai SeiaraRebuli iyo. mas 
da oficer dekers feradkaniani axalgazrda kaci miuaxlovda, romelmac 
sTxova, gahyolodnen da gaiqca. radgan is da oficeri dekeri mas dau-
yovnebliv ar gaekidnen, axalgazrda mobrunda da JestikulaciiT aCvena, 
rom ukan gahyolodnen. aman maT afiqrebinaT, rom raRac xdeboda da 
gahyvnen. oficeri dekeri axalgazrdasTan ufro axlos idga, vidre ofi-
ceri boonstra da dekeri mas esaubra. aseve, oficerma dekerma  radio-
Ti gadasca informacia licenzirebuli saniSne nomrisa da, savaraudod, 
skuteris feris Sesaxeb, aseve, policielebis zust adgilmdebareobasa da 
im mimarTulebaze, saiTac axalgazrdasTan erTad mirbodnen. oficerma 
boonstram ver gaixsena oficer dekeris mier mZarcvelis aRwerilobis 
gadacemis faqti.

154. mas Semdeg, rac skuteri mxedvelobidan dakarges, maT radioTi 
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gaiges informacia, rom huigenbos SenobasTan srola moxda. oficrebi, 
boonstra da dekeri, huigenbosken gaiqcnen, raTa enaxaT, saWiro xom ar 
iyo maTi daxmareba. ver acnobierebdnen ra, rom adamiani, romelmac sku-
teri gaitaca, SeiaraRebuli iyo, maT srola ZarcvasTan ver daakavSires.

155. mxolod maSin, roca maT da skuteris mepatronem srolis adgils 
miaRwies da mepatronem Tavisi skuteri amoicno, detalurad gamokiTxes 
axalgazrdas, Tu ra moxda. swored maSin uTxra maT skuteris mepatronem, 
rom iaraRis muqariT daaTmobines Tavisi skuteri. oficerma boonstram 
mas uTxra, rom es adre unda eTqva (“Dat had je wel eens eerder mogen zeggen”).

156. oficerma dekerma oficer boonstras mogvianebiT uTxra, rom 
manac ar icoda mZarcvelis SeiaraRebis Sesaxeb da aRSfoTebuli iyo, rom 
maT es manamde ar uTxres. orive oficeri miiCnevda, rom gaumarTlaT,  
mZarcvelma ukan dadevnebulebs rom ar esrolaT.

(i) batoni hoeseni

157. batoni hoeseni deteqtivma, ufrosma zedamxedvelma van duijven-
vurdem, 1998 wlis 31 ivliss dakiTxa. mas uTxres, daekonkretebina, ro-
dis axsena cecslsasroli iaraRi oficer dekerTan.

158. batonma hoesenma ganacxada, rom mas skuteri waarTves 1998 wlis 
19 ivliss, 21.00-22.00 saaTamde, kvakoes festivalis teritoriaze. fe-
radkanianma kacma igi iaraRis muqariT aiZula, rom skuteri misTvis dae-
Tmo. man  suraTze #10 (ix. qvemoT suraTebis aRweriloba) amoicno pis-
toleti, romliTac daemuqrnen. man SeniSna, rom pistoleti gadatenili 
iyo da gamzadebuli sasrolad. aman SeaSina da skuteri amitom daTmo.

159. batonma hoesenma iqve policiis ori oficeri dainaxa, maTTan 
miirbina da ukan gayola sTxova. isini maSinve ar gahyolian, magram meo-
redac rom sTxova, ukan gahyvnen. sirbilisas man policielebs skuteris 
moparvis Sesaxeb uTxra da skuteris sadazRvevo dokumentebi da skute-
risa da mZarcvelis aRweriloba gadasca. 

160. batonma hoesenma policiis oficrebs cecxlsasroli iaraRis 
Sesaxeb sadazRvevo dokumentebis gadacemisas uTxra.

161. roca man policiis oficrebis ormxrivi radiogadamcemiT srolis 
Sesaxeb Seityo, imwamsve daakavSira es incidenti misi skuteris gatace-
basTan. maSin man uTxra policiis oficrebs, rom mZarcvels patara, ver-
cxlisferi pistoleti hqonda.

(j) batoni Citani

162. batoni vladimir mohamed abzel ali Citani, 1945 wels dabade-
buli samoqalaqo mosamsaxure, deteqtivma, ufrosma zedamxedvelma van 
duijvenvurdem 1998 wlis 3 agvistos dakiTxa.

163. 1998 wlis 19 ivliss, daaxloebiT 22.00 saaTze, igi hantumdreef-
ze manqaniT midioda. gverdiTa sarkidan man dainaxa, rom ukan policiis 
sapatrulo manqana mihyveboda. uceb, policiis manqana gaCerda, policiis 
oficeri manqanidan gadmoxta da huigenbos Senobis galavnis mimarTule-
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biT gaiqca. batonma Citanim CaTvala, rom raRac xdeboda da gadawyvita 
TviTonac enaxa. man manqana gaaCera, gadmovida da im mimarTulebiT wavi-
da, saiTac policieli gaiqca. quCis ganaTeba CarTuli gaxldaT. bindi 
iyo. misi SefasebiT, manZili masa da huigenbos Senobis galavans Soris 
ocdaxuTidan as metramde unda yofiliyo.

164.  man SavebSi Cacmuli 20 wlamde axalgazrda dainaxa, romelic ga-
lavnidan gamovarda. galavanSi skuteri ar daunaxavs. policieli axalg-
zrdis win idga, daaxloebiT eqvsi metris daSorebiT. policiis oficers 
axalgazrdisken pistoleti hqonda miSverili. axalgazrdas marjvena 
xelSi raRac muqi feris nivTi eWira, romelic batonma Citanim ver gaar-
Cia da policiis oficrisken iSverda. policiis oficerma axalgazrdas 
xeliT raRac aniSna, savaraudod, ubrZana, xelidan gaegdo es sagani, ama-
vdroulad ki is isev mizanSi hyavda amoRebuli meore xelSi daWerili 
pistoletiT. mas raime SeZaxili an gafrTxileba ar gaugonia, manZili maT 
Soris sakmaod didi iyo. man dainaxa, rogor gaagdo xelidan axalgazrdam 
es raRac sagani.

165. sanam pirvel policiels axalgazrda mizanSi hyavda amoRebuli, 
batonma Citanim dainaxa meore policieli, romelic misi kolegisken gar-
boda im ganzraxviT, rom daxmareboda. meore policielma samsaxurebrivi 
pistoleti amoiRo, orive xelSi moimarjva da axalgazrdas TavSi dau-
mizna. batonma Citanim mswrafl srolis xma gaigona. gasrola imis Semdeg 
moxda, rac axalgazrdam sagani xelidan gaagdo. movlenebi Zalian swrafad 
ganviTarda. axalgazrdis mier sagnis dagdebidan tyviis gavardnamde  wamze 
naklebi iqneboda. axalgazrda quCis sanaTisken gadaixara da Caikeca.

166.  am momentSi panika atyda. movidnen policielebi manqanebiT da 
motociklebiT. srolis Semdeg baton Citanis meti adamiani SeuerTda. 
policiam maT wasvla ubrZana. batonma Citanim da sxvebmac incidentis 
adgili datoves. batonma Citanim policiis oficers hkiTxa, ratom ar 
gamoiZaxes saswrafo daxmarebis manqana. policielma upasuxa: „vnaxavT, es 
saWiro iqneba Tu ara“. 

167. huigenbos SenobaSi Sevida Tu ara, batonma Citanim incidentis 
adgils meore sarTulidan gadmoxeda da dainaxa, rom msxverpls TeTri 
zewari efara. misi sxeulis gverdiT pistoleti ar daunaxavs. man gver-
diT mdgomTagan gaigona, rom axalgazrdam mobiluri telefoni daagdo, 
magram TviTon es ar daunaxavs.

168. baton Citanis eqvsi an Svidi wuTi dasWirda Senobis meore sar-
Tulze asasvlelad. man dainaxa, rogor awyobdnen policielebi da-
nomril markerebs  da suraTebs iRebdnen. savaraudod, iqve mdgomebs rom 
ar daenaxaT, policiis oficrebs farTo zewari sxeulis zemoT ekavaT 
da zewris qveS suraTebs iRebdnen. batoni Citanis azriT, axalgazrda im 
droisaTvis jer isev cocxali unda yofiliyo, radgan mas xrialis xma 
moesma, TiTqos axalgazrdas piri sisxliT hqonda savse. 

169. batoni Citanis SefasebiT, saswrafo daxmarebis manqanas mosasvle-
lad naxevari saaTi an ufro meti dasWirda. man dainaxa, viRac samedicino 
aRWurvilobiT rogor sinjavda msxverpls sxva pirTan erTad, romelic 
sazogadoebrivi prokurori aRmoCnda.
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170. batoni Citanis azriT, yovelgvari safrTxe gaqra mas Semdeg, rac 
axalgazrdam xelidan raRac sagani gaagdo. batoni Citani manamdel sce-
nas ar Seswrebia.

(k) oficeri bronsi

171. 1998 wlis 3 agvistos deteqtivi, ufrosi zedamxedveli van dui-
jvenvurde oficer bronss batoni Citanis CvenebiT daupirispirda im sa-
kiTxTan dakavSirebiT, rom moravia ramsahaim raRac sagani manamde gaag-
do xelidan, sanam sabediswero gasrola moxdeboda. oficerma bronsma 
es uaryo. mZarcvelisgan Seqmnili safrTxis gaTvaliswinebiT, oficeri 
bronsis yuradReba mTlianad mis xelebze iyo gadatanili. iaraRis amo-
Rebamde, mZarcvels xelSi araferi ekava. 

(l) oficeri dekeri

172. 1998 wlis 3 agvistos deteqtivma, ufrosma zedamxedvelma van 
duijvenvurdem oficer dekers damatebiTi SekiTxvebi dausva, kerZod, 
konkretulad rodis gaxda misTvis cnobili, rom skuteri iaraRis gamo-
yenebiT gaitaces. 

173.  batonma hoesenma oficer dekers uTxra, rom mZarcvelma skute-
ridan gadmoaTria, Tumca, ar uxsenebia, es faqti cecxlsasroli iaraRis 
gamoyenebiT rom moxda. Sesabamisad, orivem - rogorc man, aseve oficerma 
boonstram - ivaraudes, rom mZarcvelma mxolod fizikuri Zala gamoiyena.

174. batonma hoesenma oficer dekers skuteris sadazRvevo sabuTebi 
maSinve, sakuTari iniciativiT misca da, amavdroulad, mZarcveli aRuwe-
ra. oficrebi -  dekeri da boonstra - baton hoesenTan erTad, mZarcvels 
gamoedevnen. Tumca, maT igi maleve dakarges. maSin oficerma dekerma 
ormxrivi radioTi gadasca informacia mZarcvelis savaraudo mimarTu-
lebisa da skuteris registraciis nomris Sesaxeb.

175. sirbilis dros baton hoesens arcerTxel ar uTqvams, rom mZarcve-
li SeiaraRebuli iyo. Tumca, man SeniSna, rom batoni hoeseni SeSinebuli 
iyo da Serbilebuli hqonda xmis tembri. amitom SesaZlebelia, baton 
hoesens exsenebina es faqti, magram sirbilSi misi susti xma ver gaegona. 

176. mxolod maSin, roca miiRes informacia srolis Sesaxeb, oficerma 
dekerma gaigona, rogor Tqva batonma hoesenma: „mas vercxlisferi pis-
toleti hqonda.“ maSin isini huigenbos Senobisaken wavidnen. oficerma 
dekerma baton hoesens hkiTxa: „ratom aqamde ar gviTxari amis Sesaxeb?“, ma-
gram baton hoesens naTeli pasuxi ar gaucia. igi Zalian aRelvebuli Canda.

177. mogvianebiT oficrebma, dekerma da boonstram, Tavs iRblianebi 
uwodes, mZarcvelma maT rom ar esrola. oficer dekers adreul etap-
ze rom mieRo informacia skuteris gatacebisas mZarcvelis mier pisto-
letis gamoyenebaze, igi amas dauyovnebliv gadascemda radioTi, vidre 
raimes moimoqmedebda. amas garda, is da oficeri boonstra mZarcvels 
qveiTad ar gaekidebodnen. festivalze maTi sazedamxedvelo valdebule-
bebidan gamomdinare, isini uiaraRod iyvnen.
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(m) oficeri bultstra

178. deteqtivma, ufrosma zedamxedvelma van duijvenvurdem oficer 
bultstras 1998 wlis 4 agvistos batoni Citanis Cveneba daupirispira. 
oficeri bultstra daTanxmda, damcvelis dauswreblad daekiTxaT.

179. oficerma bultstram uCveulod miiCnia is faqti, rom batonma 
Citanim aseT mokle droSi SeZlo manqanis daparkingeba da ukan, im adgi-
las dabruneba, saidanac, rogorc acxadebda, ganviTarebuli movlenebis 
danaxva moaxerxa. oficer bultstras TviTon dasWirda aT wamamde, rom 
ormocdaaTi metri gaerbina im adgilidan, sadac policiis manqana da-
aparkinga, moravia ramsahaisa da oficer bronsamde. 

180. irkveva, rom batonma Citanim gamotova moravia ramsahaisTan Se-
takebis scena. es mas Tavis CvenebaSi ar uxsenebia. es normaluri iyo im 
manZilis gaTvaliswinebiT, rac iyo batoni Citanis manqanasa da SemTxvevis 
adgils Soris. 

181. simarTles ar Seesabameboda faqti, rom oficer bronss samsaxure-
brivi iaraRi erT xelSi eWira. man iaraRi orive xelSi moimarjva da Tav-
dacviTi poza miiRo. oficerma bronsma ramdenime Jests mimarTa, oRond 
es manamde, sanam moravia ramsahai pistolets amoiRebda.

182. moravia ramsahais xelebSi araferi hqonda, sanam pistolets amoi-
Rebda. Tumca, mas iaraRi oficeri bultstrasTvis ar daumiznebia, lula 
miwisken iyo mimarTuli. iaraRi mas sul xelSi eWira. namdvilad araferi ga-
daugdia an gaugdia xelidan. man pistoleti xelidan mxolod mas Semdeg ga-
agdo, rac oficerma bronsma esrola, da isic mxolod maSin, roca ecemoda.

183. oficer bultstras policiis manqanidan gadmosvlis wuTidan mar-
cxena xelSi ormxrivi radiogadamcemi ekava mis dadebamde. ar axsovs es 
rodis moxda, magram samsaxurebrivi iaraRis amoRebis mere ar unda momx-
dariyo, radgan iaraRis amoRebis Semdeg TavdacviTi poziciis misaRebad, 
misi orive xelSi daWera sWirdeboda. man aseve ver gaixsena, ukve dagde-
buli hqonda Tu ara radio mZarcvelTan Setakebisas. Tumca, mogvianebiT 
man igi miwaze dagdebuli dainaxa, moravia ramsahais gulmkerdis doneze, 
misgan daaxloebiT samoci santimetris manZilze. man radio iqve datova.

184. saswrafo samedicino daxmarebas dauyovnebliv daurekes, Tan ara 
erTxel, aramed orjer. oficer bultstras maTi mosvla ar unaxavs. im 
droisaTvis is da oficeri bronsi ukve policiis ganyofilebaSi iyvnen ga-
dayvanilni, mas Semdeg, rac xuTi-Svidi wuTi incidentis adgilas gaatares.  

185. oficer bultstras momakvdavi moravia ramsahais xriali esmoda. 
es xma manamde Sewyda, sanam is da oficeri bronsi ganyofilebaSi wavi-
dodnen. oficeri bultstra fiqrobda, rom moravia ramsahais filtvebi 
sisxliT evseboda, Tumca, mas amis SeCereba ar SeeZlo.

(n) batoni van den heuveli

186. deteqtivma, ufrosma zedamxedvelma van duijvenvurdem gadawyvi-
ta, kvlav daekiTxa batoni petrus van den heuveli, batoni Citanis Cvene-
bebis gaTvaliswinebiT.
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187. batonma van den heuvelma gaimeora, rom is fokusirebuli iyo 
feradkanian kacze, iaraRiT xelSi. man naTlad dainaxa, rom feradka-
nian kacs marjvena xelSi iaraRi eWira, romelic mimarTuli iyo luliT 
miwisaken. feradkanian kacs meore xeli carieli hqonda.

188. batoni van den heuveli TviTon srolis faqts ar Seswrebia, igi 
trotuaris kedels amoefara. man srolisTanave gadaixeda, raTa enaxa, ra 
moxda, anu es moxda wamze nakleb droSi. mas ar daunaxavs feradkaniani 
kacis pistoletis miwaze davardnis faqti. roca batonma van den heuvel-
ma gadaixeda, pistoleti ukve miwaze egdo, feradkaniani kacis gverdiT, 
rogorc es naCvenebi iyo incidentis adgilas gadaRebul fotoze.  pisto-
leti ki, romelic meore fotoze iyo aRbeWdili, Zalian hgavda iaraRs, 
romelic batonma van den heuvelma feradkaniani kacis xelSi dainaxa.

189. danarCen SekiTxvebze batonma van den heuvelma manamde micemuli 
Cveneba gaimeora.

(o) oficeri van dongeni

190. policiis oficeri bruin jan van dongeni deteqtivma, ufrosma 
zedamxedvelma van duijvenvurdem 1998 wlis 4 agvistos dakiTxa. igi han-
tumdreefSi policiis manqanas marTavda, romelSic policiis ZaRli esva. 
oficerma van dongenma gaigona, rom kvakoes festivalze skuteri gaitaces, 
aseve gaigona mZarcvelisa da skuteris aRwerilobebi. man mZarcvelis Zebna 
daiwyo. ar gadmocemula informacia, rom Zarcva iaraRis muqariT moxda.

191. oficer van dongens policiis meore manqanam gadaaswro. man saWes-
Tan mjdomi oficeri bronsi icno. man dainaxa, rogor gaCerda policiis 
manqana da meore policieli manqanidan gadmoxta. 

192. man daaparkinga manqana da gadmovida. roca amas akeTebda, dainaxa, 
rogor gadmovida manqanidan oficeri bronsi. sanam oficerma bronsma 
manqanis ukana kari gaaRo da iqidan policiis ZaRli gadmohyavda, huigen-
bos Senobis mimdebare teritoriidan srolis xma Semoesma. ZaRli srolis 
xmaze gabrazda. saWiro iyo ZaRlis gansakuTrebuli maneriT damSvideba, 
radgan aseT agznebul mdgomareobaSi SeiZleboda xalxs Tavs dasxmoda.

193. igi oficer bronss Sexvda da hkiTxa, Tu ra moxda. oficerma 
bronsma upasuxa, rom pistoleti policielis misamarTiT iyo damiznebu-
li da policielma gaisrola, magram ar dausaxelebia, vin gaisrola.

194. oficerma van dongenma gza ganagrZo miwaze mwoliare msxverpli-
saken da, ZaRlis gauTvaliswinebeli reaqciis gamo, misgan ori metris mo-
SorebiT gaCerda. msxverpli ureaqciod iwva, mxolod ramdenjerme gaaRo 
da daxura piri. oficer van dongens xrialis xma ar gaugonia.

195. roca SemTxvevis adgilas oficeri dongeni mivida, iq mxolod 
policiis ori oficeri da msxverpli iyvnen. mas axlomaxlo sxva aravin 
daunaxavs. ZaRli reagirebas moaxdenda, iq vinme sxvac rom yofiliyo.

(p) qalbatoni hupi

196. qalbatoni lambertina helena hupi deteqtivma, ufrosma zedamxe-
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dvelma van duijvenvurdem 1998 wlis 5 agvistos dakiTxa. igi saswrafo 
daxmarebis manqanas marTavda, romelic moravia ramsahais dasaxmareblad 
gaigzavna mas Semdeg, rac esroles.

197. daaxloebiT 22.00 saaTze saswrafo daxmarebis ekipaJma miiRo ins-
truqcia, rom huigenbos Semobisaken wasuliyvnen, radgan iq viRac daiWra. 
saswrafo daxmarebis manqana 22:04 saaTze gavida da SemTxvevis adgilas 22:14 
saaTze mivida, daSvebuli drois intervalSi, rac ganisazRvreba 15 wuTiT. 

198. qalbatonma hupma da saswrafo daxmarebis ekipaJis sxva wevrma, 
batonma van andelma, manqanidan sakace gadmoiRes, romelic policiis 
oficrebs gadasces. qalbatonma hupma da batonma van andelma Semdeg maTi 
aRWurviloba gadmoiRes da msxverplisaken gaiqcnen. msxverplis gverdiT 
patara, vercxlisferi pistoleti egdo. qalbatoni hupi da batoni van 
andeli cdilobdnen, am pistolets ar Sexebodnen TavianTi saqmianobis 
ganxorcielebisas.

199. qalbaton hups ar gaugonia msxverplis momakvdavi xriali an mis-
gan gamocemuli raime sxva xma. igi exmareboda baton van andels, romelic 
pirvelad samedicino daxmarebas uwevda msxverpls. maT igi gulis moni-
torze SeaerTes. batonma van andelma Tvalis gugis refleqsebi Seamowma 
TiToeul TvalSi sinaTlis sxivis SenaTebiT, magram aranairi reaqcia ar 
miuRia. man daafiqsira, rom pulsi da sunTqva ar isinjeboda. Sesabamisad, 
batoni van andelis informaciiT, gakeTda daskvna, rom msxverpli SemTx-
vevis adgilas daiRupa.

200. qalbatonma hupma da batonma van andelma naxes natyviari Wriloba 
kisris marjvena mxares, saidanac tyviam sxeulSi SeaRwia. maT gamavali 
naWrilobevi ar unaxavT. 

201. qalbatonma hupma da batonma van andelma sxeuls TeTri zewari ga-
daafares. maT raRac xani policiis ofcrebTan dahyves. sxeuli ar gaunZre-
viaT, igi mogvianebiT specialuri satransporto saSualebiT gadaasvenes.

(q) batoni van andeli

202. batoni leendert van andeli, saswrafos eqimi, saswrafo daxmarebis 
ekipaJis meore wevri iyo, qalbaton hupTan erTad. deteqtivma, ufrosma 
zedamxedvelma van duijvenvurdem igi 1998 wlis 5 agvistos dakiTxa.

203. daaxloebiT 22:00 saaTze maT miiRes miTiTeba, rom huigenbos Se-
nobisaken wasuliyvnen, sadac viRac daiWra. maT gadaecaT marSruti, ro-
melsac unda mihyolodnen. saswrafo daxmarebis ekipaJi gavida saRamos 
22:04 saaTze, lurji manaTobeli da sirena mTeli gzis ganmavlobaSi Car-
Tuli hqonda manqanas. SemTxvevis adgilas saswrafo daxmarebis manqana 
22:14 saaTze mivida.

204. man da qalbatonma hupma saswrafod miirbines dazaralebulTan. po-
liciis oficrebs mihqondaT sakace, maT ki sxva samedicino aRWurviloba.

205. policiis oficerma mas uTxra, rom axalgazrdas tyvia moxvda. 
man dainaxa Semavali Wriloba kisris areSi, magram gamomavali ar unaxavs. 
dazaralebulTan axlos patara pistoleti egdo. baton van andels iqve 
miwaze dagdebuli ormxrivi radio ar SeuniSnavs.
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206. dazaralebuls sicocxlis niSanwyali ar etyoboda. igi arc xro-
tinebda. batonma van andelma sasicocxlo funqciebi Seamowma da daafi-
qsira gulis gaCereba (Seamowma gulis monitoris saSualebiT) da gugebis 
reaqciis ararseboba. amas emateboda cecxlsasroli iaraRiT miyenebuli 
Wrilobac, ramac baton van andels gaakeTebina daskvna, rom axalgazrda 
gardacvlili iyo. man iq myof policielebs mokled auxsna viTareba da 
acnoba, rom meti aRarafris gakeTeba iyo SesaZlebeli. Semdeg ki man da 
qalbatonma hupma sxeuls zewari gadaafares.

207. amis Semdeg batoni van andeli da qalbatoni hupi saswrafos manqa-
naSi dabrundnen da morig gamoZaxebaze wasasvlelad mzadyofna ganacxa-
des, es iyo 22:35 saaTi. axalgazrdis sxeuli mogvianebiT gadaasvenes.

(r) batoni peli

208. batoni jon peli, romelic deteqtivma, ufrosma zedamxedvelma 
van duijvenvurdem 1998 wlis 7 agvistos dakiTxa, policiis samedicino 
eqspert-gamomZiebeli (technisch rechercheur) iyo. is 1998 wlis 19 ivlisis 
saRamos gamoiZaxes. man miiRo miTiTeba, wasuliyo huigenbos Senobisken, 
sadac moxda srola. is incidentis adgilas saswrafo samedicino daxma-
rebis manqanis wasvlis Semdeg mivida. misvlisas man msxverplze gadafare-
buli TeTri zewari da iqve, miwaze dagdebuli pistoleti dainaxa.

209. batonma pelma da misma kolegam, batonma popingma, nivTmtkicebebi 
moiZies da nomriani markerebiT daniSnes, sanam fotoebs gadauRebdnen. 
man aseve Seiswavla msxverplis sxeuli, gansakuTrebiT ki mis xelebze ce-
cxlsasroli iaraRis gasrolis kvali (schotrestbemonstering). amisTvis saWi-
ro gaxda sxeulze gadafarebuli zewris aweva.

(s) qalbatoni jalinki

210. deteqtivma, ufrosma zedamxedvelma van duijvenvurdem qalba-
toni helen milian jalinki - moravia ramsahais bebiis da - 1998 wlis 11 
agvistos dakiTxa.

211. 1998 wlis 20 ivliss, orSabaTs, moravia ramsahais deidam mas uTxra, 
rom moraviam skuteri moipara da amis gamo policielma igi sasikvdilod 
daWra. im saRamos, 18.00-19.00 saaTamde, man da gardacvlilis sxva naTe-
savebma incidentis adgilas locva daiwyes. 

212. am locvisas masTan ori adamiani mivida, romlebic, savaraudod, 
incidents Seeswrnen. maT qalbaton jalinks uTxres, rom manqaniT Cavli-
sas parkirebuli policiis manqana dainaxes, Riad mitovebuli karebiT, 
erTi policieli huigenbos SenobasTan idga, meore ki imave mimarTulebiT 
mirboda. maT dainaxes axalgazrda, romelic, savaraudod, galavnidan ga-
movida da xelebaweuli modioda. qalbaton jalinks ar uTxres, ramdenad 
maRla hqonda moravias xelebi aweuli, Tumca uTxres, rom aweuli hqon-
da. maT qalbatoni jalinkisTvis ar uambiaT raime dapirispirebis Sesaxeb 
axalgazrdasa da policiis oficers Soris. maT ar uTqvamT, rom pirvel 
policiels axalgazrda iaraRiT mizanSi hyavda amoRebuli. meore poli-
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cielma, romelic mirboda, axalgazrdas sasikvdilo Wriloba miayena. maT 
axalgazrdis xelSi raime cecxlsasroli iaraRi ar daunaxavT, isini amaSi 
sruliad darwmunebulni iyvnen. maT dainaxes, rogor moxvda axalgazrdas 
tyvia da Caikeca; aseve, rogor gadaafares axalgazrdis sxeuls zewari. 

213. ramdenime iq myofma adamianma axsena, aseve, mobiluri telefoni, 
romelzec policia iZaxda, rom pistoleti iyo. 

214. ori adamiani, romlebic acxadebdnen, rom srolis faqts Seeswr-
nen, meryevad reagirebdnen SekiTxvaze, mzad iyvnen Tu ara, policiele-
bisTvis Cvenebebi miecaT. ufro metad maT surdaT, advokats gasaubre-
bodnen. am mizniT, Sexvedra dainiSna baton hamerTan, ganmcxadeblebis 
warmomadgenelTan sasamarTloSi amJamad ganxilvis procesSi arsebul sa-
qmeze, Tumca, es mowmeebi Sexvedraze ar gamocxaddnen. qalbaton jalinks 
uTxres, rom isini germaniaSi wavidnen. 

215. es ori adamiani boSebi iyvnen, romlebic Zalian cudad saubrobd-
nen holandiurad da inglisurad. qalbaton jalinks ar esmoda, ratom ar 
TanamSromlobdnen isini maTTan bolomde.

(t) batoni Citani

216. deteqtivma, ufrosma zedamxedvelma van duijvenvurdem batoni 
Citani xelmeored dakiTxa 1998 wlis 17 agvistos.

217. batonma Citanim gaimeora, rom igi ar Seswrebia raime dapirispire-
bas msxverplsa da pirvel policiels Soris.

218. deteqtivis kiTxvaze, dainaxa Tu ara policieli ZaRlTan erTad, 
man upasuxa, rom arafrisTvis miuqcevia yuradReba, garda imisa, rac xde-
boda Zirs mwoliare msxverplis garSemo. Sesabamisad, man dainaxa poli-
cielebi ZaRlebiT, Tumca, ar axsovda ramdeni. iq aseve iyvnen samoqalaqo 
pirebic ZaRlebiT. masTan axlos arc erT policiels ZaRlTan erTad ar 
Cauvlia, is Cumad idga da Soridan akvirdeboda movlenebs.

219. baton Citanis axsovda, rogor uTxra policiis oficerma, rom „isini“ 
- igulisxmebodnen policielebi - gadawyvetdnen, rodis movidoda saswrafo 
daxmarebis manqana; marTalia, msxverpls laparaki aRar SeeZlo, magram „maT“ 
SeeZloT; da rom kidev iyvnen sxva daWrilebic, romlebic gaiqcnen.

220. batonma Citanim dainaxa boSebi. mas uTxres, rom boSebma yvela-
feri dainaxes. Tumca, isini ar iTanamSromlebdnen, radgan kriminaluri 
dajgufebis wevrebi iyvnen.

(u) ganmcxadeblebi

221. 1998 wlis 7 agvistos deteqtivma, ufrosma zedamxedvelma van 
duijvenvurdem ganmcxadeblebi dakiTxa. maT deteqtivs uTxres, rom ar 
icodnen, moravia ramsahais pistoleti Tu hqonda da amas verc warmoid-
gendnen. Tumca, moravia ramsahais hqonda mobiluri telefoni, romelic 
versad ipoves. mesame ganmcxadebelma deteqtivs, ufros zedamxedvel van 
duijvenvurdes uTxra, rom man mousmina or boSas, romlebic srolas 
Seeswrnen, Tumca, maT informaciis miwodebis survili ar hqondaT, rad-
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gan holandiaSi aralegalurad imyofebodnen

4.  autofsia da toqsikologiuri Semowmeba

222. 1998 wlis 22 ivliss rijsvijkSi samedicino eqspertizis labora-
toriis paTanatomma (Laboratorium voor Gerechtelijke Pathologie) moravia ramsa-
hais sxeulze autofsia Caatara. paTanatomma Seadgina detaluri angari-
Si, romlis Tanaxmad, moravia ramsahais moxvda erTi tyvia kisris areSi. 
tyviam gaglija sisxlis mTavari arteriebi da organoebi: braxiocefalu-
ri (usaxelo) arteria, vena da marjvena filtvi. am dazianebebma gamoiwvia 
moravia ramsahais sikvdili.

223. toqsikologiuri Semowmebis daskvniT (daTariRebulia 1998 wlis 
23 dekembriT), moravia ramsahais sxeulidan aRebul sisxlis nimuSSi 
alkoholis Semcveloba iyo 0.85 mg. litrze, Sardis nimuSSi - 1.51 mg. 
litrze, marcxena Tvalis minisebur sxeulSi - 1.53 mg. litrze, marjvena 
TvalisaSi ki - 1.55 mg litrze.  Tavdapirvelad eWvi hqondaT, rom Sardis 
nimuSi Seicavda amfetaminebs, magram Semdgomi analiziT es ar dadas-
turda. Sardis nimuSSi aseve napovni iqna psilocini (garkveul haluci-
nogenur sokoebSi napovni alkaloiduri komponenti - Psilocybe-is ojaxi - 
cnobili “magiuri sokoebis“ saxeliT). psilocinis koncentracia sisxlSi 
imdenad dabali iyo, rom ar aRmoCnda.

224. sagamoZiebo dokumentaciaSi CarTul autofsiis daskvnas naxati 
an fotomasala ar darTvia.

5.  sxva sagamoZiebo RonisZiebebi

225. 1998 wlis 29 ivliss deteqtivma, ufrosma zedamxedvelma van dui-
jvenvurdem dareka holandiis samefo meteorologiur institutSi, raTa 
gaego, rogori amindi iyo 19 ivlisis saRamos. mas Semdegi informacia misces:

„Tbili dRe da saRamo; odnavi moRrubluloba
21:45: mzis Casvla
22:00: bindi
22:30: sibnele“

226. 1998 wlis 30 ivliss deteqtivma, ufrosma zedamxedvelma van dui-
jvenvurdem dakiTxa 12 wlis gogona, mis sangeeta edvina pamela mungra. 
man daadastura, rac Tqva 19 ivlisis Rames mobiluri specialuri ope-
ratiuli ganyofilebis wevrebTan. aseve, daamata, rom gareT gamovida 
mxolod mas Semdeg, rac srolis xma Semoesma. moravia ramsahai ukve Zirs 
iwva. mas policiis oficrebi saTanadod ar daunaxavs. is ukan dabrunda, 
meSvide sarTulidan gadmoixeda da Semdeg saxlSi Sevida. 

227. deteqtivi, ufrosi zedamxedveli van duijvenvurde incidentis 
adgilas dabrunda qalbaton rijselsa da mis lieveldTan erTad, aseve, 
baton Citanisa da mis meuRlesTan erTad, maTi Cvenebebis miRebis Semdeg. 
maT deteqtivs aCvenes, sad idgnen, da deteqtivma im adgilebidan, sadac 
mowmeebi idgnen, gadazoma manZili quCis ganaTebis boZamde, moravia ramsa-
hais rom iwva. qalbatoni rijselisa da mis lieveldis SemTxvevaSi, manZili 
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daaxloebiT 57 metri iyo, xolod batoni da qalbatoni Citanebisa ki - 58. 
228. deteqtivi, ufrosi zedamxedveli van duijvenvurde SemTxvevis 

adgilas aseve dabrunda oficer bultstrasTan erTad, romelmac aCvena, 
misi azriT, sad daaparkinga manqana oficerma bronsma. es adgili, da-
axloebiT, 48 metriT iyo daSorebuli quCis ganaTebis boZidan. man ofi-
cer bultstras sTxova, am adgilidan gaqceuliyo da dro wamzomiT dai-
niSna. mas am manZilis gasarbenad 9.4 wami dasWirda. deteqtivma, ufrosma 
zedamxedvelma van duijvenvurdem Tavis angariSSi aRniSna, rom manZili 
adgilidan, sadac manqanis daparkingeba moxda, aseve gaizoma srolis Ra-
mes da 56 metrad CaiTvala.

6. policiis sxva oqmebi

229. ufrosma deteqtivma, jekob kornelis piter Sulcma, policiis 
oficerma, romelic flierbosdreefis policiis ganyofilebaSi msaxu-
robda, incidentis adgilidan msxverplis gvami oficialurad aiyvana 
22:02 saaTze da, msxverplis tansacmelSi napovn piradobis damadastu-
rebel dokumentebze dayrdnobiT, sxeuli pirobiTad  moravia ramsahais 
miakuTvna. Semdgomi oficialuri oqmebis, maT Soris, ufrosi deteqtivi 
Sulcis mier Sedgenili oqmebis Tanaxmad, 1998 wlis 20 ivliss, daaxloebiT 
14:15 saaTze, gvami aCvenes qalbaton ruT helen versteeg-tevaris, mora-
via ramsahais dedas, da baton karlito marciano farook alihusains, 
moravias biZaSvils. orive maTganma amoicno moravia ramsahais sxeuli.

230. samedicino eqspert-gamomZieblebis (technisch rechercheurs), jon pe-
lisa da jan popingis mier Sedgenil angariSSi aRwerilia srolis adgi-
las mtkicebulebebisa da informaciis mopovebis mizniT gatarebuli Ro-
nisZiebebi. masSi aRwerilia gvamis mdebareoba. gvamis gverdiT oficrebma 
pelma da popingma ipoves bereta 950 B pistoleti, 6.35 mm-iani kalibris, 
gadatenili. maT aseve aRmoaCines gamoyenebuli tyviis masra. galavan-
Si ipoves skuteri. galavnis gverdiT kibis ujredi iyo, garedan maRa-
li fanjrebiT daxuruli. erT-erT am fanjaraSi tyviis naxvreti ipoves, 
am naxvretis qveS, miwaze ki - tyvia. kibis ujredSi rikoSetis niSnebi 
ar upovniaT. SeuZlebeli iyo tyviis zusti traeqtoriis dadgena. oqms 
daerTo ocdacxra fotosuraTi, romelTa Sav-TeTri aslebic CarTulia 
sasamarTlos dokumentaciaSi.

231. amsterdam/amstelandis policiis zedamxedvelma, ronald groene-
vegenma, 1998 wlis 4 agvistos Sedgenil oqmSi aRwera movlenebi, romelTa 
mowme TviTon iyo. 1998 wlis 19 ivliss, saRamos, zedamxedveli unifor-
miT quCaSi iyo, kvakoes festivalis sazedamxedvelod gagzavnil policiis 
jgufs xelmZaRvanelobda. 21:55 saaTze man ormxrivi radiogadamcemis sa-
SualebiT gaigo, rom ori oficeri mZarcvels misdevda, romelmac sku-
teri gaitaca. sxva CarTvebiT man daaskvna, rom mZarcvels sxva oficre-
bic daedevnen, oficrebis bultstrasa da bronsis CaTvliT, romlebic 
policiis manqaniT moZraobdnen. daaxloebiT 22:00 saaTze zedamxedvelma 
groenevegenma gaigona, rom oficrebi, bultstra da bronsi, mZarcvels 
huigenbos Senobis mimarTulebiT ukan mihyvebodnen. cota xnis Semdeg man 
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gaigona gasrola, da rom saswrafo samedicino daxmareba gaxda saWiro. 
zedamxedveli groenevegeni dauyovnebliv gaeSura huigenbos Senobisaken. 
misvlisas man naxa miwaze davardnili mamakaci, romelic kiserSi iyo daWri-
li. miwaze, mamakacis fexebidan erT metrSi, dainaxa dagdebuli vercxlis-
feri pistoleti. man aseve SeniSna Zirs dagdebuli policiis ormxrivi ra-
diomimRebi, sxeulidan erTi metris daSorebiT, TeZos gaswvriv. saswrafo 
samedicino daxmarebis manqana, daaxloebiT, 22:20 saaTze movida, ekipaJi 
manqanidan swrafad gadmovida sakaciT xelSi. cota xnis Semdeg zedamxe-
dvel groenevegens viRacam xelSi radiomimRebi SeaCeCa da uTxra, rom is 
oficer bultstras ekuTvnoda. zedamxedveli groenevegeni mixvda, rom es 
iyo radio, romelic man miwaze dagdebuli naxa.

232. saqmis masalebSi CarTulia oqmi - 1998 wlis 19 ivlisis Rames po-
liciis ormxrivi radiogadamcemebiT saubrebis CanawerTa amoRebis Sesaxeb 
- da am Canawerebis skriptebi. skriptebis Tanaxmad, oficerma dekerma ga-
dasca informacia skuteris gatacebis Sesaxeb da, amavdroulad, aRwera 
skuteri da misi gamtacebeli piri. Sesul informaciaze upasuxes ucnobma 
policielma motociklidan da oficerma bultstram. oficerma bultstram 
ormxrivi radiomimRebiT ganacxada, rom man SeniSna miRebuli aRwerilobis 
Sesabamisi skuteri. dadginda, rom policiis oficeri, romelmac gaisrola 
da moiTxova saswrafo samedicino daxmareba, oficeri bronsi iyo.

233. sxva oficialur oqmSi aRniSnulia, rom leidsepleinze burger 
kingis restoranis Sida sameTvalyureo sistemis videoCanawerebi srola-
mde cota xniT adre moravia ramsahais arasaTanado qcevas adasturebs. 

234. policielebis mier Sedgenil Semdeg oqmSi moravia ramsahais 
sxeulze napovni nivTebia aRwerili - tansacmeli, samkaulebi, is, rac ji-
beebSi edo - da saubaria axlo naTesavebisTvis maTi dabrunebis Sesaxeb. 
oqmSi aseve aRniSnulia moparuli skuteris vinodkumar hoesenisTvis da-
brunebasa da saqmisTvis droebiTi saregistracio nomris miniWebaze. 

235. saqmis masalebSi CarTulia oficer bronsis mier 1998 wlis 19 
ivlisamde gavlili iaraRiT sargeblobis treningebis Sedegebi. Sedegebis 
mixedviT, oficerma bronsma am periodSi gaisrola 390-jer da saSualod 
mizanSi moartya 88.80%. man praqtikis gasaaxlebeli treningi gaiara 1998 
wlis 10 ivliss. 

236. saqmeSi ar moipoveba informacia aRniSnul dros oficrebis, 
bultstrasa da bronsis mier samsaxurebrivi iaraRebis Semowmebis Sesaxeb. 
aseve ar aris informacia SemTxvevis adgilas napovn tyviasa an masraze.

B.  ganmcxadeblebis mier dawyebuli samarTalwarmoeba

237. 1998 wlis 11 seqtembers sazogadoebrivma prokurorma moravia 
ramsahais mSoblebs miswera, rom gakeTebuli daskvnis safuZvelze, poli-
cielis mier srola Tavdacvis aqtad Sefasda da, Sesabamisad, gadawyda, 
rom oficer bronsis winaaRmdeg sisxlis samarTlis saqme ar aRZruliyo. 
1998 wlis 23 seqtembers batonma hamerma sazogadoebriv prokurors we-
riliT gaacno mesame ganmcxadeblis ganzraxva - exila sasamarTlos ga-
dawyvetileba oficeri bronsis winaaRmdeg. 
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238. ganmcxadeblebs ufleba miecaT, sagamoZiebo dokumentacias gasc-
nobodnen. 1998 wlis 2 oqtombers maT sarCeliT amsterdamis saapela-
cio sasamarTlos (gerechtshof) mimarTes, romelSic asaCivrebdnen Sesaba-
misi organoebis mier sisxlis samarTlis saqmis aRuZvrelobas (sisxlis 
saproceso kodeqsis me-12 muxli (Wetboek van Strafvordering), ix. qvemoT). 
ganacxads xeli moaweres batonma hamerma, rogorc ganmcxadeblebis war-
moadgenelma, da TiToeulma ganmcxadebelma. maTi gancxadebiT, arsebuli 
informaciiT ar irkveoda, rom oficer bronsis mier moravia ramsahaisT-
vis srolis faqti sakmarisad iyo dasabuTebuli. maT aseve aRniSnes, rom 
srolis Semdeg ramdenime sagamoZiebo moqmedeba amsterdam/amstelandis 
policiis Zalebma - anu oficer bronsis pirdapirma kolegebma - ganaxor-
cieles, rac iZleoda imis safuZvels, rom Catarebuli gamoZieba ar iyo 
„efeqtiani“ da „damoukidebeli“. ganmcxadeblebi aseve asaCivrebdnen im 
faqts, rom oficrebi, bronsi da bultstra, SemTxvevidan ramdenime dRis 
ganmavlobaSi ar dakiTxulan; asaCivrebdnen, rom policiis sxva oficre-
bi, romlebic srolis Semdeg SemTxvevis adgilas mividnen, oficrebis, 
bronsisa da bultstras, CvenebaTa Sesaxeb ar dakiTxulan; ar dadgeni-
la tyviis zusti traeqtoria (ganmcxadebelTa mtkicebiT, es SesaZlebe-
li iyo); oficrebis, bronsisa da bultstrasagan, ar auRiaT iaraRebTan 
Sexebis adgilTa anabeWdebi. ganmcxadeblebma gaasaCivres is faqtic, rom 
incidentis inscenireba ar momxdara, aseve, autofsiis Sesaxeb daskvnaze 
ar darTula tyviiT miyenebul Semaval da gamomaval WrilobaTa amsaxve-
li naxatebi an fotoebi. ganmcxadeblebma moixmes policiis komisris, van 
reisenis gancxadeba - ra formiTac igi gazeT De Telegraaf-Si gamoqveynda 
- rom is ar dauSvebda damoukidebeli mokvlevis jgufis Seqmnas. gamoZie-
basa da saqmis aRZvris Sesaxeb gadawyvetilebis miRebaze pasuxismgebloba 
srulad ekisreboda amsterdamis mTavar sazogadoebriv prokurors (hoof-
dofficier van justitie). 

239. 1999 wlis 8 ianvars amsterdamis saapelacio sasamarTlos mo-
qmedma generalurma prokurorma (plaatsvervangend procureur-generaal) gan-
mcxadeblebis saCivarze warmoadgina Sesagebeli oficer bronsis mimarT 
sisxlis samarTlis saqmis aRuZvrelobasTan dakavSirebiT. igi miiCnevda, 
rom mtkicebulebebidan sakmarisad naTlad irkveoda, oficeri bronsi 
Tavs icavda, da darwmunebuli iyo sazogadoebrivi prokuroris, de vrie-
sis - romelmac miiRo gadawyvetileba saqmis aRuZvrelobaze - miuker-
ZoeblobaSi. zogierTs albaT erCia, rom gadawyvetileba - ar aRZruliyo 
sisxlis samarTlis saqme - mieRo sxva oficialur organos, da ara am-
sterdamis policias, magram am survilis gaTvaliswineba sasamarTloebs 
ar evalebodaT. 1998 wlis 2 oqtombers ganmcxadeblebis saCivars uari 
eTqva dausabuTeblobis gamo.

240. 1999 wlis 23 Tebervals batonma hamerma, romelsac Seatyobines 
ganmcxadebelTa am saCivris ganxilvis TariRi, saapelacio sasamarTlos 
werilobiT mimarTa da sasamarTlo ganxilvis gasajaroeba moiTxova. 

241. batonma hamerma imave dRes werilobiT mimarTa moqmed genera-
lur prokurors saapelacio sasamarTloSi. igi Cioda, rom saapelacio 
sasamarTlos registraturam mas srulad ar miawoda saqmis masalebis 
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aslebi da iTxovda am sakiTxis gamosworebas. man analogiuri moTxovniT 
mimarTa saapelacio sasamarTlos Tavmjdomaresac.

242. 1999 wlis 24 Tebervals saapelacio sasamarTlos registratorma 
baton hamers upasuxa, rom gansaxilveli iyo sakiTxi - Catarebuliyo Tu 
ara sajaro sxdoma. amgvar garemoebebSi, saWiro iyo sxdomis monawileebi 
saqmis masalebs gascnobodnen, magram sifrTxilis zomebi iqna miRebuli 
da maT aslebi ar gadaugzavnes. amave dRiT daTariRebul sxva werilSi 
registratori baton hamers atyobinebda, rom sxdoma ar iqneboda Ria, 
Tumca, baton hamers am sakiTxis dasma sasamarTlo ganxilvisas, sxdomaze 
SeeZlo, Tuki amis survili hqonda. 

243. moqmedma generalurma prokurorma baton hamers 1999 wlis 25 Te-
bervals upasuxa, rom is ar iyo saapelacio organo, romlis kompetencia-
Sic Sedioda saapelacio sasamarTlos registratoris mier dokumentebis 
gaucemlobis gadawyvetilebaTa gadasinjva. nebismier SemTxvevaSi, baton 
hamers yvela dokumentis naxva SeeZlo.

244. ganmcxadeblebis saCivari, sisxlis samarTlis saproceso kodeqsis 
me-12 muxlis Tanaxmad, ganixila palatam „mosamarTle delegatis“ saxiT 
(raadsheer-commissaris) 1999 wlis 1 marts. batonma hamerma, ganmcxadeblebis 
saxeliT, vrceli zepiri argumentacia warmoadgina.

245. 1999 wlis 19 marts, saqmis warmmarTveli mTavari advokatis Tanx-
mobiT, batonma hamerma miswera saapelacio sasamarTlos palatis Tavmj-
domare mosamarTles, romelsac unda ganexila ganmcxadeblebis saCivari 
sisxlis samarTlis saqmis aRuZvrelobasTan dakavSirebiT. batonma ha-
merma aRniSna, rom savaraudo Seusabamoba iyo oficrebis, bronsisa da 
bultstrasa da policiis sxva oficerTa Cvenebebs Soris - rogorc es 
presaSi gakeTebul gancxadebaSi aRiniSna - da misi mtkicebiT, es Semdgomi 
gamoZiebis saWiroebas asabuTebda. 

246. 1999 wlis 26 aprils saapelacio sasamarTlom ganmcxadebelTa 
saCivari sazogadoebrivi prokuroris mier sisxlis samarTlis saqmis 
aRuZvrelobis gadawyvetilebaze ar daakmayofila. samotivacio nawilSi 
man ZalaSi datova „mosamarTle delegatis“ gadawyvetileba daxuruli 
sxdomis Catarebis Sesaxeb. man daadgina, rom Sesabamisi samarTlebrivi debu-
lebebis fonze, samarTlebrivi ganxilva sasamarTlo xelisuflebis ufle-
bamosilebas gascdeboda, Tu sasamarTlo sxdoma, romelzec imsjelebdnen 
piris mimarT Ria sxdomis Catarebis saWiroebaze, TviTon iqneboda sajaro. 
metic, es daakninebda gamoyenebul samarTlebriv debulebaTa mizans.

247. rac Seexeba saqmis arsebiT mxares, saapelacio sasamarTlo miiCnevda, 
rom oficerma bronsma iaraRiT Seqmnili safrTxis gauvnebelyofis mizniT, 
kanonis farglebSi, Tavdacvis saSualebas mimarTa. sasamarTlom daskvna 
oficrebis, bronsisa da bultstras, aseve, batoni van den heuvelis Cvene-
bebs daafuZna. man damatebiT aRniSna: meti dro rom yofiliyo, sasikvdilo 
Wrilobis miyeneba, SesaZloa, Tavidan aecilebinaT. Tumca, arsebul gare-
moebebSi saWiro iyo dauyovneblivi reagireba, rac Semdgom gamovlenili 
faqtebiTac dadasturda - moravia ramsahais pistoleti gadatenili da ga-
sasrolad gamzadebuli iyo. am daskvnas amyarebda arsebuli informacia imis 
Sesaxeb, rom moravia ramsahaim imave dRes, iaraRis muqariT, satransporto 
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saSualeba gaitaca da pistoleti, sul cota, erT sxva adgilasac gamoiyena 
daSinebis mizniT. garda amisa, retrospeqtiuli daskvnebis Tanaxmad, moravia 
ramsahais sxeulSi aRmoCenili iqna alkoholisa da halucinogenuri sokos 
aqtiuri ingredientis kvali. sxva mowmeTa Cvenebebi an mTlianad araswori 
iyo (rogorc, magaliTad, qalbatoni Citanisa da mis rijselis SemTxvevaSi), 
an ararelevanturi, an zemdgom daskvnebs ar ukavSirdeboda. 

248. miuxedavad imisa, saapelacio sasamarTlo daeTanxma ganmcxade-
blebs, rom sasurveli iqneboda SemTxvevis inscenireba, man veraferi ipo-
va imis damadastureblad, rom arsebuli mtkicebulebebi keTilsindisie-
rad ar gamoiZies. sasamarTlom aseve ver ipova imis mtkicebuleba, rom 
rogorc ganmcxadeblebi Ciodnen, maT an maT kanonier warmomadgenels 
uari eTqvaT, gascnobodnen konkretul dokumentebs, romlebic gansxva-
vebuli daskvnis safuZvels iZleoda. 

II. Sesabamisi erovnuli kanonmdebloba

A.  sisxlis samarTlis procesi

249. gansaxilveli movlenebisas moqmedi sisxlis samarTlis saproceso 
kodeqsis Sesabamisi debulebebi gulisxmobs:

muxli 12

„1. roca dasjadi qmedebis Camdens brali ar waeyeneba an sisxlis samarT-
lebrivi devna SedegiT ar sruldeba, nebismier pirdapir dainteresebul 
pirs [rechtstreeks belanghebbende] SeuZlia werilobiTi saCivriT mimarTos 
saapelacio sasamarTlos, visi gansasjelicaa bralis wauyeneblobis an 
sisxlis samarTlebrivi devnis dausruleblobis sakiTxebi.

...“

muxli 12 (d)

“1. saapelacio sasamarTlo ar iRebs gadawyvetilebas, sanam ar mousmens 
mosarCelis warmomadgenelTa argumentacias an saTanadod ar dakiTxavs 
mosarCeles…“

muxli 12 (e)

“1. saapelacio sasamarTlom SesaZloa dakiTxos piri, romlis mimarT de-
vnis dawyebis sakiTxic ganixileba, raTa mas mieces SesaZlebloba, upasu-
xos mosarCelis argumentebs da am pasuxis safuZvlianoba daamtkicos. 
amgvar dakiTxvas an sarCelis asli daerTvis, an masSi miTiTebebia ganmcxa-
deblis mier moyvanil faqtebze.

2. muxli 12 (i)-s Sesabamisad, aranairi brZaneba ar gaicema, sanam pirs, 
romlis mimarT devnis dawyebis sakiTxic ganixileba, saapelacio sasamarT-
lo ar mousmens an, sul cota, saTanadod ar dakiTxaven“.

muxli 12 (f)
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„1. mosarCeles da pirs, vis mimarT devnis dawyebis moTxovnac daismis, 
ufleba aqvT, palatis mosamarTlis winaSe advokatis daxmarebiT wardgnen 
...

2. saapelacio sasamarTlos Tavmjdomarem ... mosarCelesa da pirs,  vis mi-
marT devnis dawyebis moTxovnac daismis, aseve maT advokatebs an kanonier 
warmomadgenlebs [gemachtigden], moTxovnis SemTxvevaSi, ufleba unda misces, 
Seiswavlon saqmis masalebi. masalebis Seswavla unda moxdes sasamarTlos 
Tavmdjomaris mier dadgenili wesiT. Tavmjdomares ufleba aqvs, sakuTari 
SuamdgomlobiT an generaluri prokuroris moTxovniT, mxareebs zogierTi 
dokumentis Seswavlis saSualeba ar misces, piraduli, gamoZiebis, sisxlis 
samarTlebrivi devnis an sxva zogadi interesebidan gamomdinare.“

muxli 12 (g)

“piri, vis mimarT devnis dawyebis moTxovnac daismis, valdebuli ar aris, 
palataSi mis mimarT dasmul SekiTxvebs upasuxos. amis Sesaxeb mas oficialu-
rad unda ecnobos sxdomis dawyebamde da es unda aisaxos sxdomis oqmSic.“

muxli 12 (i)

„1. roca sarCeli saapelacio sasamarTlos iurisdiqciaSi xvdeba, igi mas 
gansaxilvelad iRebs [de klager ontvankelijk is], da Tu saapelacio sasamarTlo 
daadgens, rom piris mimarT devna unda daewyoT an daesrulebinaT, igi br-
Zanebas gascems devnis dawyebis an dasrulebis Sesaxeb, sarCelSi aRniSnul 
faqtebTan dakavSirebiT“. 

2. saapelacio sasamarTlom SeiZleba aseTi brZanebis gacemaze uari Tqvas 
zogadi interesebidan gamomdinare safuZvliT.

3. brZaneba, SesaZloa, moicavdes direqtivasac, rom sazogadoebrivma 
prokurorma wamoayenos moTxovna 181-e muxlis an 237-e muxlis me-3 pun-
qtis gamoyenebiT [keZod, moTxovna gamomZiebeli mosamarTlis misamarTiT 
[rechter-commissaris], daiwyos an gaagrZelos winaswari sasamarTlo gamoZie-
ba [gerechtelijk vooronderzoek]] an moTxovna, rom piri, romlis mimarT devnis 
dawyebis moTxovnac ganixileba, daikiTxos sasamarTlo procesze. pirveli 
brZaneba, SesaZloa, gaices saapelacio sasamarTlos mierac, Tu sazoga-
doebrivma prokurorma pirs, vis mimarT devnis dawyebis moTxovnac ga-
nixileba, manamde oficialurad acnoba winaswari sasamarTlo gamoZiebis 
daxurvis gadawyvetilebis Sesaxeb, an Tu 237-e muxlis me-3 punqtSi miTi-
Tebuli vadebi amoiwura.

4. yvela sxva SemTxvevaSi, saapelacio sasamarTlo ... sarCelze uars ambobs.“

muxli 24

„1. palatis mier miRebuli nebismieri gadawyvetileba dasabuTebuli unda 
iyos. Tu palata adgens, rom saqmeze sajaro mosmena Catardes, amgvari 
gadawyvetileba unda gamocxaddes Ria sxdomaze.

...

4. Tu kanoni sxvagvarad ar iTvaliswinebs, gadawyvetileba eWvmitanils da 
procesi sxva monawileebs dayovnebis gareSe unda ecnoboT“.
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B.  sazogadoebrivi prokuratura

1. marTlmsajulebis (organizaciis) aqti

250. gansaxilveli movlenebisas moqmedi marTlmsajulebis (organizaciis) 
aqtis (Wet op de rechterlijke organisatie) Sesabamisi debulebebi gulisxmobs:

muxli 4

„sazogadoebrivi prokuraturis eqskluziuri uflebamosilebaa kanone-
bis dacva, sisxlis samarTlebrivi qmedebebisTvis pirTa dasja da yvela 
sisxlis samarTlebrivi sasjelis aRsrulebis uzrunvelyofa...“

muxli 5

„sazogadoebrivi prokuraturis TanamSromlebi asruleben samsaxurebrivi 
valdebulebebis Sesrulebisas maTTvis monarqis saxeliT uflebamosili 
organos mier gacemul brZanebebs.“

muxli 5 (a)

„...sazogadoebrivi prokurorebi da moqmedi sazogadoebrivi prokurorebi sam-
saxurebrivi valdebulebebis Sesrulebisas angariSs warudgenen sazogadoebrivi 
prokuraturis departamentis [parket] - romlis TanamSromlebic arian - ufross.“

2.  sisxlis samarTlis saproceso kodeqsi

251. sisxlis samarTlis saproceso kodeqsis Sesabamisi debulebebis 
Tanaxmad:

muxli 140

„1. saapelacio sasamarTlos generaluri prokurori, am sasamarTlos 
iurisdiqciis farglebSi, uzrunvelyofs regionuli [arrondissementsrecht-
banken]  an saqalaqo [kantongerechten] sasamarTloebis gansasjeli sisxlis 
samarTlebrivi qmedebebis saTanado gamoZiebas. ...

2.  sabolood, man brZanebebi unda gasces regionul sasamarTloe-
bSi daniSnul sazogadoebrivi prokuraturis departamentTa 
ufrosebis saxelze.“

muxli 148

„1. sazogadoebrivi prokurori xelmZRvanelobs danaSaulebis gamoZiebas, 
romlebic im regionuli sasamarTlos gansasjelia sadac is aris daniSnuli, 
aseve, saqalaqo sasamarTloebis gansasjel danaSaulebs, am regionuli sa-
samarTlos iurisdiqciis farglebSi. amas garda, igi, am regionuli sasamarT-
los iurisdiqciis farglebSi, xelmZRvanelobs danaSaulebis gamoZiebas, 
romlebic sxva regionuli Tu saqalaqo sasamarTloebis gansasjelia. 

2. am TvalsazrisiT, igi brZanebebs gascems sxva pirTa misamarTiT, romle-
bic uZRvebian amgvar gamoZiebebs.” ...
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C. policiis zemdgomi organo

252. policiis Sesaxeb 1993 wlis aqtis (Politiewet) Sesabamisi nawilebi 
gulisxmobs:

muxli 12

„1. roca policia municipalitetSi sazogadoebriv wesrigs icavs da saku-
Tar movaleobas asrulebs sazogadoebisaTvis daxmarebis saxiT [hulpverle-
ningstaak], igi eqvemdebareba burgomistrs.

2. burgomistri uflebamosilia, policiis oficrebs misces direqtivebi 
1-l punqtSi aRniSnuli movaleobebis Sesasruleblad.“

muxli 13

„1. roca policia samarTlebriv wesrigs inarCunebs sisxlis samarTlis 
kanonmdeblobis gamoyenebiT, an movaleobebs asrulebs marTlmsajulebis 
ganxorcielebis xelSesawyobad, igi eqvemdebareba sazogadoebriv proku-
rors.

2. sazogadoebrivi prokurori uflebamosilia, policiis oficrebs mis-
ces direqtivebi 1-l punqtSi aRniSnuli movaleobebis Sesasruleblad.“

D. samarTlebrivi aqtebi policiis mier Zalis gamoyenebis Sesaxeb 

1. 1993 wlis aqti policiis Sesaxeb 

253. policiis Sesaxeb 1993 wlis aqtis me-8 muxlis 1-li punqtis Ta-
naxmad:

„policiis Zalebis movaleobaTa Sesasruleblad daniSnuli policiis 
oficeri movaleobebis Sesrulebisas uflebamosilia gamoiyenos Zala, 
roca es qmedeba gamarTlebulia mizniT, romelsac Zalis gamoyeneba em-
saxureba, aseve, gasaTvaliswinebelia Zalis amgvari gamoyenebisas arsebu-
li safrTxeebi da is, rom am miznis miRweva sxvagvarad SeuZlebelia. Zalis 
gamoyenebas SeZlebisdagvarad win unda uswrebdes gafrTxileba.“

2.  1994 wlis Sinaganawesebi

254. im droisaTvis arsebuli Sinaganawesebi policiis, samefo samxe-
dro policiisa (Constabulary) da specialuri sagamoZiebo uflebamosile-
biT aRWurvili policielebisTvis (Ambstinstructie voor de politie, de Koninklijke 
Marechaussee en de buitengewone opsporingsambtenaar) gulisxmobs:  

seqcia 7

„1, cecxlsasroli iaraRis gamoyeneba, garda avtomaturi cecxlsasroli 
iaraRisa an did radiusze zusti srolisTvis gankuTvnili iaraRisa, daS-
vebulia mxolod:
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(a) adamianis dasakaveblad, romelic cecxlsasroli iaraRiT safrTxes 
qmnis [vuurwapengevaarlijk persoon];

(b) adamianis dasakaveblad, romelic cdilobs, Tavi aaridos - an Tavi 
aarida - dakavebas an uflebamosili samarTlebrivi organos winaSe 
wardgomas [die zich aan zijn aanhouding of voorgeleiding tracht te ontrekken 
of heeft onttrokken], eWvmitanili an msjavrdebulia mZime danaSaulis 
Cadenis gamo [ernstig misdrijf] da misi qmedeba damatebiT aRiqmeba, ro-
gorc samarTlebrivi wesrigis seriozuli darRveva.

...

3. pirveli punqtis (a) da (b) qvepunqtebiT gaTvaliswinebuli SemTxvevebi-
sas cecxlsasroli iaraRi ar gamoiyeneba, roca dasakavebeli piris vinaoba 
cnobilia da, gonivruli varaudiT, misi dakavebis dayovnebiT safrTxe ar 
Seeqmneba samarTlebriv wesrigs imgvarad, rac dauSveblad CaiTvleba...“

seqcia 12

„1. avtomaturi cecxlsasroli iaraRis an did radiusze zusti srolisT-
vis gankuTvnili  iaraRis gamoyenebamde, oficerma xmamaRla an sxva for-
miT, romlis arasworad gagebac SeuZlebeli iqneba, unda gasces gafrTxi-
leba, rom cecxls gaxsnis, Tuki misi brZaneba dauyovnebliv ar Sesrul-
deba. amgvari gafrTxileba, romelic, saWiroebis SemTxvevaSi, gamafrTxi-
lebeli gasroliT SeiZleba Canacvldes, ar xdeba mxolod maSin, roca 
garemoebebi amis gakeTebis saSualebas ar iZleva.

2. gamafrTxilebeli gasrolisas maqsimalurad unda iqnas Tavidan acile-
buli safrTxis Seqmna pirisa an qonebisaTvis.“

3. 1994 wlis wesebi sapolicio iaraRis Sesaxeb 

255. samsaxurebrivi movaleobebis Sesrulebisas holandiaSi formiani 
policieli aRWurvilia naxevradavtomaturi cecxlsasroli iaraRiT. po-
liciis oficrebs evalebaT, cecxlsasroli iaraRis gamoyeneba profesiona-
lur doneze icodnen. sxva SemTxvevaSi, maT iaraRi tarebis ufleba ar aqvT.

E.  samarTlebrivi aqtebi erovnuli policiis Sida sagamoZiebo  
departamentis Sesaxeb

1. 1993 wlis aqti policiis Sesaxeb 

256. policiis Sesaxeb 1993 wlis aqtis 43-e muxlis Tanaxmad:

„1. Sinagan saqmeTa ministrTan konsultaciebis Semdeg iusticiis minis-
tris mier gansazRvruli daniSnulebisTvis, generalur prokurors Tavis 
gankargulebaSi hyavs specialuri uflebamosilebis policiis oficrebi  
[bijzondere ambtenaren van politie].

2. pirvel punqtSi aRniSnul policiis oficrebis menejments saTaveSi udgas 
iusticiis ministri. policiis am oficrebs Tanamdebobaze niSnavs ... awinau-
rebs, uflebamosilebas uCerebs da aTavisuflebs iusticiis ministri“.
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2.  wesebi sazogadoebrivi prokuraturis operatiuli ganyofilebis 
mowyobis Sesaxeb 

257. sazogadoebrivi prokuraturis operatiuli ganyofilebis mowyo-
bis (Organisatieregeling dienstonderdelen Openbaar Ministerie) 1-li wesis Tanaxmad, 
erovnuli policiis Sida sagamoZiebo departamenti (Rijksrecherche) ero-
vnuli samsaxuria, romelic eqvemdebareba saapelacio sasamarTlos gene-
ralur prokurors. mis yoveldRiur saqmianobas akontrolebs departa-
mentis direqtori, romelic angariSvaldebulia generaluri prokuro-
ris winaSe (wesi 3).

F. SidasamarTlebrivi cvlilebebi palatis gadawyvetilebis Semdeg 

1.  saparlamento SekiTxvebi

258. palatis gadawyvetilebas holandiaSi mediis mxridan didi dainte-
reseba mohyva. 2005 wlis 23 noembers parlamentis qveda palatis (Tweede 
Kamer) orma wevrma, batonebma p. straubma da a. volfsenma, iusticiis 
ministrs mimarTes, sakuTari azri gamoeTqva palatis gadawyvetilebis 
Sesaxeb da, am gadawyvetilebidan gamomdinare, esaubra Sida samarTalsa 
da praqtikaSi saWiro cvlilebebze. 

259. parlamentma iusticiis ministris pasuxi 2005 wlis 16 dekembers 
miiRo (Tweede Kamer der Staten-Generaal, Aanhangsel van de Handelingen -  parla-
mentis qveda palata, saparlamento oqmze danarTi - 2005-2006, #567, gv. 
1209-10). am pasuxidan amonaridi ase ikiTxeba:

„2. mniSvnelovania aRiniSnos, rom konvenciis me-2 muxli arsebiTad ar 
darRveula; sasamarTlom erTxmad aRniSna, rom policiis oficeri Tavs 
icavda. sasamarTlom daadgina, rom konvenciis me-2 muxlis procesualuri 
mxare dairRva ori mizezis gamo: erovnuli policiis Sida sagamoZiebo de-
partamenti gamoZiebaSi CaerTo Zalze gvian da, sisxlis saproceso kode-
qsis me-12 muxlis Tanaxmad, gadawyvetileba - Sesabamisi policielebis mi-
marT sisxlis samarTlebrivi devna ar daewyoT - sajarod ar gamocxadda. 
rac Seexeba erovnuli policiis Sida sagamoZiebo departamentis gamoZie-
baSi CarTvas, unda aRiniSnos ramdenime sakiTxi: sasamarTlo ar akritike-
bs erovnuli policiis Sida sagamoZiebo departamentis damokidebulebas 
policiisadmi; igi garkveviT adgens, rom damokidebuleba akmayofilebs 
konvenciis me-2 muxliT gaTvaliswinebul damoukideblobis kriteriums. 
Tumca, winamdebare saqmeSi, srolis faqts pirveli 15 saaTis ganmavloba-
Si iZiebdnen imave policiis Zalebis oficrebi, romelsac miekuTvneboda 
policiis oficeri, vinc sabediswerod gaisrola. mxolod amis Semdeg ga-
davida gamoZieba erovnuli policiis Sida sagamoZiebo departamentis xel-
Si. sasamarTlo adgens, rom winamdebare saqmeSi (damoukidebeli) erovnuli 
policiis Sida sagamoZiebo departamenti gamoZiebaSi Zalze gvian CaerTo. 
amsterdamis saapelacio sasamarTlos 2004 wlis 23 ivnisis gadawyvetilebis 
Semdeg saqmeze - Mercatorplein (gamouqveynebeli) - erovnuli policiis Sida 
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sagamoZiebo  departamentis muSaobis sistema gaumjobesda [aangescherpt] 
da maT SemTxvevis adgilze misvla ukve ufro adrec SeuZliaT. erovnuli 
policiis Sida sagamoZiebo  departamenti axla SemTxvevis adgilze gadis 
saSualod erT saaTSi an saaT-naxevarSi, incidentis Sesaxeb Setyobinebis 
Semosvlidan. Sesabamisad, ukve SeuZlebelia imis Tqma, rom holandiaSi 
policiis oficerTa mier sabediswero gasrolebis faqtebze sagamoZiebo 
procedurebi Seusabamoa konvenciasTan. Sesabamisad, vfiqrob, rom arsebu-
li procedurebis arsebiTad Secvla saWiro aRaraa. Tumca, kargi iqneboda 
procedurebis dazusteba zogierT sakiTxTan, kerZod, erovnuli policiis 
Sida sagamoZiebo departamentis CarTvasTan dakavSirebiT. am sakiTxTan mi-
marTebiT, generaluri prokurorebis sabWo [College van procureurs generaal] 
muSaobs axal „instruqciaze, Tu ra moqmedebebia Casatarebeli policiis 
oficris mier Zalis gamoyenebisas“ [Aanwijzing handelwijze bij geweldsaanwen-
ding (politie) ambtenaar - SemdgomSi „instruqcia“, romelic manamde arsebuls 
Secvlis. axal instruqciaSi garkveviT iqneba aRniSnuli, rom dauyovnebliv 
[terstond] ecnobos erovnuli policiis Sida sagamoZiebo departaments saq-
meebze, romlebSic policiis oficerma Zala gamoiyena. erovnuli policiis 
Sida sagamoZiebo  departamentis morige oficeri SemTxvevis adgilze unda 
gavides SeZlebisdagvarad swrafad. mis misvlamde, adgilobrivma policiam 
situacia unda „gayinos“, magaliTad, SemTxvevis adgilisTvis kordonis Se-
movlebiT. Tumca, adgilobrivi Zalebi sagamoZiebo RonisZiebebs ar Caata-
reben. axali instruqcia ZalaSi Seva Semdegi wlis dasawyisidan.

3. sisxlis saproceso kodeqsis me-12 muxliT gaTvaliswinebuli gadawyve-
tilebis SemTxvevaSi, mosarCelis interesi - sxdoma iyos sajaro - ewinaaR-
mdegeba im adamianis interess sxdomis gasaidumloebis Sesaxeb, vis mimarT 
devnis dawyebazecaa msjeloba. am SemTxvevaSi amosavali wertili isaa, rom 
sawyis fazaSi, rodesac wydeba, unda daiwyos Tu ara piris mimarT devna, am 
piris interesi, Tavidan aicilos sajarooba, gadawonis mosarCelisas - pro-
cesi iyos sajaro. roca sisxlis saproceso kodeqsis me-12 muxlis safuZve-
lze miRebuli gadawyvetileba „sisxlis samarTlebriv braldebas“ ar exeba, 
konvenciis me-6 muxlis mniSvnelobiT, es muxli amgvar gadawyvetilebaTa 
sajaroobas ar iTxovs. adamianis uflebaTa evropuli sasamarTlos wina-
mdebare gadawyvetilebaSi sajaroobis moTxovna momdinareobs konvenciis 
me-2 muxlidan. sasamarTlo miiCnevs: gadawyvetileba unda gamocxadebuliyo 
sajarod, saqmis mniSvnelobisa da im faqtidan gamomdinare, rom igi exeboda 
sajaro moxeles. SeuZlebeli iqneba gadawyvetilebis aRsruleba sisxlis 
saproceso kodeqsis me-12 muxlSi Sesworebebis Setanis gareSe.

am droisaTvis Cven ganvixilavT sakiTxs, davayenoT Tu ara moTxovna, kon-
venciis 43-e muxlis Tanaxmad saqmis didi palatisaTvis gadacemis Sesaxeb. 
amis Sesaxeb gacnobebT momavali wlis dasawyisSi.

4. sasamarTlo adgens, rom sazogadoebrivi prokuraturis departamentis 
damokidebuleba policiisadmi sakmarisad damoukidebelia. sasamarTlos 
am dadgenilebas ar akninebs is faqti, rom sazogadoebrivi prokurori 
damokidebulia policiaze informaciis miwodebisa da daxmarebis Tvalsa-
zrisiT. sasamarTlo damatebiT aRniSnavs, rom damoukidebel zedamxedve-
lobas sazogadoebrivi prokuroris qmedebebze sasamarTloebi axorcie-
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leben. winamdebare saqmeze momuSave sazogadoebrivi prokurori pasuxis-
mgebeli iyo im arealze, romelSic muSaobda flierbosdreefis policiis 
ganyofileba da policiis Sesabamisi oficeri. viziareb sasamarTlos mo-
sazrebas, rom sasurveli ar aris (damoukideblobis TvalsazrisiT), sa-
zogadoebriv prokurors Zalze mWidro kavSirebi hqondes policiis im 
ZalasTan, romelsac Sesabamisi policiis oficrebi miekuTvnebian. axali 
instruqciis Tanaxmad, msgavs saqmeebs araviTar SemTxvevaSi ar gamoiZiebs 
is sazogadoebrivi prokurori, romelsac mWidro kavSirebi aqvs qalaqTan, 
sadac policiis oficrebi muSaoben - magaliTad, qalaqis sazogadoebrivi 
prokurori. damatebiT minda aRvniSno, rom policiis mier cecxlsasroli 
iaraRis gamoyenebis Sesaxeb sameTvalyureo sabWo rekomendaciebs gascems 
mas Semdeg, rac policiis mier cecxlsasroli iaraRis gamoyenebis faqte-
bs gamoiZiebs erovnuli policiis Sida sagamoZiebo departamenti. mTavari 
sazogadoebrivi prokurori valdebulia, sameTvalyureo sabWos gadaug-
zavnos gadawyvetileba, romlis miRebasac apirebs. am gziT, aseT saqmeebze 
miiReba „meore mosazreba.“

2.  „instruqcia - ra moqmedebebia Casatarebeli policiis oficris 
mier Zalis gamoyenebis SemTxvevaSi

260. generaluri prokurorebis sabWos axali instruqcia, romlis mi-
Rebis TariRadac ministrma 2006 wlis dasawyisi daasaxela, faqtobrivad 
gamoqveynda 2006 wlis 26 ivliss (Official Gazette - Staatscourant - 2006, #143). 
generaluri prokurorebis sabWo sazogadoebrivi prokuraturis umaR-
lesi organoa da igi angariSvaldebulia, Tavmjdomaris saxiT, iusticiis 
ministris winaSe.

261. ganmartebiT baraTSi aRniSnulia, rom instruqciis mizania inter 
alia saqmeze - Ramsahai and Others - palatis gadawyvetilebis aRsrulebis 
xelSewyoba, raTa ufro naTlad ganisazRvros erovnuli policiis Sida 
sagamoZiebo departamentis sagamoZiebo funqciebi da adgilobrivi sapo-
licio Zalebis roli.

262. instruqcia exeba ara mxolod policiis oficrebs, aramed  sapo-
licio uflebamosilebis sxva moxeleebsac, samefo samxedro policiisa 
(Koninklijke marechaussee) da SeiaraRebuli Zalebis wevrebis CaTvliT, romle-
bic sapolicio valdebulebebs asruleben. instruqcia gamoiyeneba, roca 
cecxlsasroli iaraRis xmareba sikvdils an dazianebas iwvevs, aseve sxva 
SemTxvevebSi, roca Zalis gamoyenebam sikvdili an mZime dazianeba gamoiwvia.

263. roca xdeba incidenti, romlis drosac instruqcia gamoiyeneba, 
gamoZiebas atarebs erovnuli policiis Sida sagamoZiebo departamenti. 
regionulma policiam am departaments dauyovnebliv unda Seatyobinos 
Sesabamisi incidentis Sesaxeb. erovnuli policiis Sida sagamoZiebo de-
partamentis morige oficeri SemTxvevis adgilas SeZlebisdagvarad swra-
fad unda gavides. adgilobrivi policia saWiro gadaudebel RonisZiebebs 
atarebs, rogoricaa teritoriis kordonireba, gvamebis movla da yvela 
mowmis saxelis Cawera; isini aranair sagamoZiebo moqmedebas ar atareben, 
garda im SemTxvevisa da im farglebSi, roca maTi CarTuloba gardauvalia.
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264. nebismieri gamoZieba, romelsac erovnuli policiis Sida sagamo-
Ziebo departamenti ver atarebs, sruldeba Sesabamisi policiis regionis 
Sida sagamoZiebo biuros (Bureau Interne Onderzoeken) an mezobeli sapoli-
cio Zalebis wevrTa mier. teqnikuri sagamoZiebo moqmedebebisTvis same-
dicino eqspert-gamomZieblebi sxva regionuli policiidan moiwvevian.

265. prezumfcia aseTia: policiis oficeri, romelsac samsaxurebri-
vi movaleobebis Sesrulebisas Zalis gamoyeneba sWirdeba, rogorc wesi, 
uflebamosilia, amis safuZvlad zemdgomis brZaneba moiTxovos an Zala 
Tavdacvis mizniT gamoiyenos. Sesabamisad, aseT mdgomareobaSi policiis 
oficeri sisxlis samarTlis danaSaulSi eWvmitanilad ar ganixileba, Tu 
movlenebis Semdgom naTeli ar gaxda, rom am sakiTxze gonivruli eWvebi 
arsebobs; igi daikiTxeba mowmis statusiT, Tumca, sifrTxiliT, radgan 
is valdebuli ar aris, sakuTari Tavis sawinaaRmdego Cveneba misces.

266.  mTavari sazogadoebrivi prokurori, romelic uSualod pasuxis-
mgebelia gamoZiebasa da gadawyvetilebaze - daiwyos Tu ara devna poli-
cielis mimarT - valdebulia uzrunvelyos, rom aranair garemoebaSi, ga-
moZiebas ar xelmZRvanelobdes is sazogadoebrivi prokurori, romelsac 
axlo kavSirebi aqvs policiis ganyofilebasTan, Sesabamisi policieli 
rom miekuTvneba. Tavidan unda iqnas acilebuli damoukideblobis arar-
sebobis nebismieri gamovlineba.

167. roca Zaladobriv incidentSi gamoyenebulia cecxlsasroli ia-
raRi, mTavarma sazogadoebrivma prokurorma, vidre gadawyvets piris 
mimarT devnis dawyebas, gadawyvetileba, romlis miRebasac apirebs, da-
mxmare dokumentaciasTan erTad unda gadaugzavnos policiis mier cec-
slsasroli iaraRis gamoyenebis sameTvalyureo sabWos, romelic Svid 
samuSao dReSi sarekomendacio mosazrebas warudgens.

samarTali

1. konvenciis me-2 muxlis savaraudo darRveva

268. konvenciis me-2 muxlis Tanaxmad:

„1. yoveli adamianis sicocxlis ufleba kanoniT aris daculi. aravis si-
cocxle ar SeiZleba ganzrax iyos xelyofili. sicocxlis xelyofa da-
saSvebia mxolod sasamarTlos mier gamotanili sasikvdilo ganaCenis aR-
srulebis Sedegad, iseTi danaSaulis CadenisaTvis, romlisTvisac kanoni 
iTvaliswinebs am sasjels.

2. sicocxlis xelyofa ar CaiTvleba am muxlis sawinaaRmdegod Cadenil 
qmedebad, Tu is Sedegad mohyva Zalis gamoyenebas, romelic absolutur 
aucileblobas warmoadgenda:

a.  nebismieri piris dasacavad aramarTlzomieri Zaladobisagan;

ramsahai da sxvebi holandiis winaaRmdeg



249

b.  kanonieri dakavebisaTvis an kanonierad dapatimrebuli piris gaqce-
vis aRsakveTad;

c. kanonier RonisZiebaTa ganxorcielebisas ajanyebis an amboxebis Ca-
saxSobad.“

269. ganmcxadeblebma, konvenciis me-2 muxlis Tanaxmad, ramdenime sa-
Civari daayenes.

270. pirvel rigSi, isini amtkicebdnen, rom moravia ramsahais mokvla 
absoluturi aucilebloba ar iyo me-2 muxlis meore punqtSi Camoyalibe-
buli arc erTi miznis misaRwevad.

meore rigSi, isini amtkicebdnen, rom moravia ramsahais sikvdilis Se-
mdgomi gamoZieba arasakmarisi iyo. ufro konkretulad, isini acxadebd-
nen, rom:

(a) gamoZieba ver CaiTvleboda „damoukideblad“, radgan sagamoZiebo 
moqmedebebis umetesi nawili Caatara amsterdam/amstelandis poli-
ciam, romelsac oficrebi bultstra da bronsi miekuTvnebodnen;

(b) pirvelad huigenbos SenobaSi kardakar Camovlis Semdeg, mowmeebis Zie-
bisas, damatebiT aranairi Zalisxmeva ar gamovlenila sxva samoqalaqo 
mowmeTa sapovnelad da, faqtobrivad, ramdenime ukanac ki gaabrunes;

(c) oficrebi, bronsi da bultstra, sabediswero srolidan mxolod 
ramdenime dRis Semdeg daikiTxnen, ra droSic maT SesaZlebloba 
hqondaT, incidenti erTmaneTSi da sxvebTanac ganexilaT;

(d) ar Catarebula ramdenime samedicino eqspertiza, romelTa Catare-
ba, rogorc wesi, mosalodneli iyo: amgvarad, sagamoZiebo organos 
ar ucdia tyviis zusti traeqtoriis dadgena (rac, ganmcxadeblebis 
mtkicebiT, SesaZlebeli iyo); oficrebis, bronsisa da bultstras, 
xelebze cecxlsasroli iaraRis gasrolis kvali ar SeuswavliaT; 
sagamoZiebo masalebSi ar moiZebna aranairi angariSi oficer bron-
sis samsaxurebrivi iaraRisa da aRWurvilobis, an gamoyenebuli mas-
ris Seswavlis Sesaxeb; da incidentis inscenireba ar momxdara.

(e) policiis komisris van reisenis uari nebismier damatebiT gamoZiebas-
Tan TanamSromlobaze subieqturi mikerZoebulobis mtkicebulebaa;

(f) erovnuli policiis Sida sagamoZiebo departamenti ar SeiZleba 
damoukideblad da miukerZoeblad CaiTvalos, radgan im dros igi 
angariSvaldebuli gaxldaT adgilobrivi mTavari sazogadoebrivi 
prokuroris winaSe, romelic aseve pasuxismgebeli iyo adgilobrivi 
sazogadoebrivi prokuraturisa da policiis muSaobaze;

(g) oficrebi, bronsi da bultstra, erTi advokatiT uzrunvelyves, 
rac holandiis Cveul praqtikas ewinaaRmdegeboda;

(h) gadawyvetileba oficer bronsis mimarT devnis ardawyebis Sesaxeb 
miiRo amsterdamis sazogadoebrivma prokurorma, romelic konkre-
tulad flierbosdreefis policiis ganyofilebis TanamSromelTa 
muSaobaze iyo pasuxismgebeli, iq momuSave oficrebisgan iRebda in-
formaciasa da sxva tipis daxmarebas da maTze iyo damokidebuli.

271. ganmcxadeblebi moixmobdnen konvenciis me-2 da me-6 muxlebs da 
acxadebdnen, rom gamoZieba ar iyo damoukidebeli da efeqtiani. maT Se-
mdegi pretenziebi daayenes saapelacio sasamarTlos procedurebTan 
dakavSirebiT:
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(a) mosmena ar iyo sajaro da arc gadawyvetileba gamocxadebula Ria 
sxdomaze;

(b) maT uari eTqvaT ramdenime dokumentze, maT Soris sazogadoebri-
vi prokuroris oficialur angariSze, roca es dokumentebi xelmi-
sawvdomi iyo saapelacio sasamarTlos moqmedi generaluri proku-
rorisa da TviT saapelacio sasamarTlosaTvis;

(c) ar ganxilula ganmcxadebelTa moTxovnebi oficrebis -  bronsisa 
da bultstras - sajarod dakiTxvis, maTi monawileobiT incidentis 
inscenirebisa da oficer bronsis samsaxurebriv Canawerze xelmi-
sawvdomobis (mis mimarT nebismieri saCivris CaTvliT) Sesaxeb;

(d) saapelacio sasamarTlos, Tavis mxriv, damoukidebeli gamoZieba ar 
Cautarebia, igi daeyrdno amsterdam/amstelandis policiis Zale-
bisa da erovnuli policiis Sida sagamoZiebo departamentis mier 
mowodebul informacias;

(e) sasamarTlo mosmena Catarda erTi mosamarTlis monawileobiT, roca 
gadawyvetileba, rogorc irkveva, gamoitana samma mosamarTlem;

(f) ramdenadac amis dadgena moxerxda, saapelacio sasamarTlos sxdomis 
oficialuri Canaweri ar gakeTebula, rac kanons ewinaaRmdegeba;

272. mTavroba uaryofs konvenciis me-2 muxlis raime saxiT darRvevas.

A. moravia ramsahais sikvdili

1.  faqtebis dadgena

273. mtkicebulebaTa Sefasebisas sasamarTlo iyenebs „gonivrul eWvs 
miRma“ mtkicebis standarts. Tumca, amgvari mtkiceba unda efuZnebodes 
sakmarisad myar, naTel da Tanmxvedr daskvnebs an aseTive gaubaTilebel 
faqtebs (ix. sxva saqmeebTan erTad, Salman v. Turkey [GC], # 21986/93, § 100, 
ECHR 2000 VII, da Cyprus v. Turkey [GC], # 25781/94, §§ 112-13, ECHR 2001 IV).

274. palatam daadgina moravia ramsahais sikvdilTan dakavSirebuli 
faqtebi, romlebic ase ikiTxeba (palatis gadawyvetilebis §§ 356-71):

„356. sasamarTlosTvis mniSvnelovania moravia ramsahais sikvdilis Sesaxeb 
faqtebis dadgena.

357. sasamarTlo sensitiuria misi funqciis subsidiuri bunebisadmi da 
aRiarebs, rom frTxilad unda airidos pirveli instanciis sasamarTlos 
funqciebis Sesruleba, roca saqmis garemoebebi amis saSualebas iZleva. 
Tumca, roca braldebebi konvenciis me-2 muxls exeba, sasamarTlom gansa-
kuTrebulad gulisxmierad unda Seiswavlos saqme, miuxedavad imisa, rom 
garkveul adgilobriv procesebsa da gamoZiebas ukve hqonda adgili (ix. 
Aktaş v. Turkey, # 24351/94, § 271, 24 aprili 2003).

358. me-2 muxlis saproceso aspeqtTan dakavSirebiT, Tavisi daskvnisTvis 
zianis miyenebis gareSe, sasamarTlo aRniSnavs, rom gansaxilveli movlene-
bis oficialuri gamoZieba iyo gulmodgine da daskvnebi oqmebSi detalu-
radaa aRnusxuli. gamoZieba moicavda saqmeSi CarTul policiis oficerTa 
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da bevri samoqalaqo mowmis, maT Soris, ganmcxadebelTa saxeliT miyva-
nili mowmeebis Cvenebebs, aseve, samedicino eqspertizis mtkicebulebaTa 
erTobliobas. sasamarTlo saqmes swavlobs im faqtobriv informaciaze 
dayrdnobiT, romelic irkveva sxva wyaroebis mier aucilebel dokumente-
bad wodebuli, warmodgenili oficialuri masalebidan.

359. mtkicebulebebidan irkveva, rom sabediswero srolamde moravia ram-
sahaim orjer gamoiyena pistoleti sxvebis dasaSineblad. pirveli aseTi 
incidenti moxda leidsepleinze, burger kingis restoranSi, roca mora-
via ramsahaim pistoleti daumizna qalbaton najima bujedains, meore ki 
kvakoes festivalze, roca man batoni vinodkumar hoeseni iaraRis muqariT 
gadmosva sakuTari skuteridan. 

360. batonma hoesenma Zarcvis Sesaxeb pirvelive Semxvedr policielebs - 
oficrebs, dekersa da boonstras acnoba, romlebic sazedamxedvelo fun-
qcias asrulebdnen da ar iyvnen SeiaraRebulni. samive maTgani mZarcvels 
daedevna. Tumca, skuteri swrafad miqroda da mas ver daewivnen. maSin 
oficrebma Zarcvis Sesaxeb ormxrivi radiomimRebiT acnobes adgilobri-
vi policiis ganyofilebas, maT gadasces mZarcvelisa da skuteris aRwe-
riloba da aRniSnes mimarTuleba, saiTac mZarcvelma skuteri waiyvana. 
morige oficerma dauyovnebliv ubrZana yvela Tavisufal policiels, 
mZarcvels dasdevnebodnen.

361. mogvianebiT, oficrebis dekerisa da boonstras gancxadebiT, baton 
hoesens maTTvis bolo dromde ar uTqvams, rom moravia ramsahais iaraRi 
hqonda; maT es rom scodnodaT, SeuiaraRebelni araviTar SemTxvevaSi ar 
daedevnebodnen mas da aucileblad acnobebdnen amis Sesaxeb TavianT ko-
legebs. Tumca, batoni hoeseni acxadebs, rom sinamdvileSi pistoleti ax-
sena, magram misi sityvebi ver gaigones. rogori sizustiTac unda eTqva es 
baton hoesens, sasamarTlo uSvebs, rom oficrebma, dekerma da boonstram, 
misi sityvebi - rom moravia ramsahai SeiaraRebuli iyo - ver gaigones. 

362. axlomaxlo myof policiis oficerTagan brZanebas pirvelebi bronsi 
da bultstra gamoexmaurnen, romlebic policiis sapatrulo manqaniT bi-
jlmermeeris raionSi patrulirebdnen.  maT moravia  ramsahai skuteriT 
huigenbos Senobisken mimavali dainaxes da daedevnen.

363. oficrebma bronsma da bultstram dainaxes, rom moravia ramsahai 
skuteriT huigenbos Senobis galavanSi Sevida. saWesTan mjdomma oficer-
ma bronsma manqana daaparkinga. amasobaSi, oficeri bultstra manqanidan 
gadmovida da galavnisken gaiqca. mas xelSi portatuli ormxrivi radio-
gadamcemi eWira.

364. moravia ramsahai ar damorCilda da policiels winaaRmdegoba gauwia. 
man gaqceva scada. oficerma bultstram mas xeli waavlo. maT Soris mci-
redi dapirispireba moxda, ra drosac moravia ramsahaim Tavis daZvrena 
moaxerxa. moravia ramsahaim oficer bultstrasagan ramdenime metris man-
Zilze saSiSi poza miiRo da pistoleti amoiRo.
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365. sasamarTlo ar iRebs samoqalaqo mowmeTa Cvenebebs, rom moravia ram-
sahai SeuiaraRebeli iyo. aSkaraa, rom es adamianebi movlenebs sakmaod 
Soridan akvirdebodnen, Tan bindSi. metic, es Cvenebebi ewinaaRmdegeba 
Semdgom napovn pistolets - mtkicebulebas, romelic adasturebs, rom 
moravia ramsahaim aRwerilobis Sesabamisi pistoleti sabediswero srola-
mde, orjer gamoiyena ori sxvadasxva adamianis winaaRmdeg - aseve, batoni 
van den heuvelis Cvenebas, vinc movlenebis nawils axlodan akvirdeboda.

366. moravia ramsahais pistoletis danaxvisas oficeri bultstra SeSinda, 
daagdo an gadaagdo Tavisi ormxrivi radiogadamcemi, amoiRo samsaxure-
brivi pistoleti da xmamaRla, sul cota, erTxel ubrZana moravia ramsa-
hais, daegdo iaraRi. amis Semdeg moravia ramsahaim iaraRis lula miwisken 
dauSva, Tumca, oficer bultstras SefasebiT, igi saSiS pozas inarCuneb-
da da Tan mimalvas cdilobda. 

367. amasobaSi, oficerma bronsma manqana daaparkinga, Caketa da oficer 
bultstras dasaxmareblad mivida. man dainaxa, rom moravia ramsahais xelSi 
pistoleti eWira, romelsac - miuxedavad imisa, oficer bulstras mizanSi 
hyavda amoRebuli da mas iaraRis dagdeba ubrZana - xelidan ar agdebda.

368. moravia ramsahais pistoleti gadatenili iyo, mWidSi xuTi vazna ido, 
aqedan erTi sabrZolo mdgomareobaSi da mzad iyo gasasrolad. 

369. oficrebma, bronsma da bultstram - orivem - dainaxes, rom moravia 
ramsahai mobrunda da pistoletiani xeli maRla aswia. oficerma bronsma 
dainaxa, rogor gamoiSvira moravia ramsahaim misken pistoleti. Sesabami-
sad, man amoiRo samsaxurebrivi pistoleti, rac manamde ar gaukeTebia, da 
erTxel gaisrola.

370. oficer bronss moravia ramsahais mokvla ar hqonda gamiznuli, mas 
iaraRi sxeulis romelime nawilisTvis ar daumiznebia. misi mizani iyo, 
saSiSroeba dauyovnebliv ganemuxta.

371. oficer bronsis mier gasrolilma tyviam moravia ramsahais braxio-
cefaluri (usaxelo) arteria - aortis toti, romelic tvinis garkveul 
nawils sisxliT erTmniSvnelovnad amaragebs - da xerxemlis centraluri 
vena gauglija. moravia ramsahaim goneba wamebSi dakarga, ramdenime wuTSi 
sisxlisgan daicala da gardaicvala.“

275. rogorc qvemoT gamoCndeba, sasamarTlos SekiTxvebi aqvs moravia 
ramsahais gardacvalebis faqtze gamoZiebis damoukideblobasa da xarisx-
Tan dakavSirebiT. kerZod, aSkara SeuTanxmeblobaa oficrebis, bronsisa 
da bultstrasa (orivem ganacxada, rom oficerma bronsma gaisrola) da 
oficrebis, braamisa da van daalis Cvenebebs Soris, romlebic policiis 
radioarxis monitorings axorcielebdnen da orivem ganacxada, rom gai-
gones, rogor gadasca oficerma bultstram radioTi, rom gaisrola da 
saswrafo samedicino daxmarebis gamoZaxebas iTxovda (ix. zemoT punqtebi 
49 da 56). metic, pirveli sagamoZiebo moqmedebebi Catarda oficrebis, 
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bronsisa da bultstras kolegebis, amsterdam/amstelandis policiis mier. 
276. Tumca, palatis mier dadgenili faqtebi aravis gauprotestebia. 

mTavrobam amaze komentari ar gaakeTa, xolo ganmcxadeblebi Tanaxma 
iyvnen, palatas zogadad moexmo maT mier miwodebuli faqtobrivi gare-
moebebi da palatis mier dadgenil faqtebSi uzustobebze yuradReba ar 
gaumaxvilebiaT, arc movlenebis alternatiuli versia SeuTavazebiaT. 

277. oficrebis, bronsisa da bultstras mier moravia ramsahais qce-
vis Sesaxeb miRebuli informacia Tanmxvedria nacnobi faqtebisa, rom 
moravia ramsahaim leidsepleinze, burger kingis restoranSi pistoleti 
amoiRo (ix. qalbatoni bujedainis Cveneba zemoT, punqtebi 75-76), am pis-
toletiT daaSina batoni de getrouve (ix. misi Cveneba zemoT, punqtSi 84) 
da, am pistoletis gamoyenebiT, baton hoesens skuteri waarTva (ix. misi 
Cvenebebi zemoT, punqtebSi 31 da 158, aseve qalbatoni bondes Cveneba, 
zemoT, punqtSi 34). maT mier miRebuli informacia aseve Tanmxvedria mow-
mis, batoni van den heuvelis Cvenebebisa (ix. zemoT punqtebi 37-38 da 93).

278. zemoxsenebulis gaTvaliswinebiT, sasamarTlo mizezs ver xedavs, 
rom oficrebis, bronsisa da bultstras Cvenebebi sadavo gaxados. Sesa-
bamisad, igi faqtad iRebs, rom oficerma bultstram Tavisi ormxrivi 
radiogadamcemi daagdo samsaxurebrivi pistoletis amosaRebad. advilad 
SesaZlebelia oficrebs, braamsa da van daals, arasworad gaegonaT da marT-
lac bronsi yofiliyo is oficeri, romelmac saswrafo samedicino daxmare-
ba moiTxova. imas, rom momdevno dRis SuadRemde srolis faqts amsterdam/
amstelandis policia iZiebda, sasamarTlo qvemoT, calke ganixilavs. 

279. winamdebare garemoebebSi, da palatis mier dadgenil faqtebze 
mxareTa poziciebis gaTvaliswinebiT, sasamarTlo saqmes am faqtebis 
fonze ganixilavs.

2.  palatis gadawyvetileba

280. palatam daadgina, rom oficrebma, bronsma da bultstram, ar 
icodnen, rom moravia ramsahai SeiaraRebuli iyo da, Sesabamisad, aranai-
ri safuZveli ar hqondaT efiqraT, rom rutinuli dakavebis garda, maT 
raime moeTxovebodaT. 

281. palatam aseve daadgina, rom oficerma bultstram samsaxurebrivi 
pistoleti amoiRo mxolod mas Semdeg, rac es gaakeTa moravia ramsahaim, 
da rom oficerma bronsma Tavisi samsaxurebrivi iaraRi amoiRo da gaisro-
la mxolod mas mere, rac moravia ramsahaim - miuxedavad naTeli gafrTxi-
lebisa, daegdo iaraRi - bronsis mimarTulebiT pistoletis aweva daiwyo.

282. palatam amgvarad daadgina faqtebi, Tumca, ver SeZlo imis ga-
morkveva, unda mieRoT Tu ara oficrebs, bronssa da bultstras, damate-
biTi informacia, an unda moexmoT Tu ara damxmare Zalebi. palatam daad-
gina, rom momakvdinebeli Zalis gamoyeneba „absoluturi aucileblobis“ 
farglebs ar scdeboda moravia ramsahais dakavebisa da oficrebis, bron-
sisa da bultstras, sicocxlis dacvisaTvis. Sedegad, oficer bronsis 
mier moravia ramsahaisTvis srola konvenciis me-2 muxls ar arRvevda.
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3.  mxareTa argumentebi

(a)  ganmcxadeblebi

283. ganmcxadebelTa mtkicebiT, rom vivaraudoT, moravia ramsahais 
mimarT gamoyenebuli Zaladoba miznad mis „kanonier dakavebas“ isaxavda, 
oficrebi, bronsi da bultstra, saTanado gegmis gareSe moqmedebdnen, 
maT ar moikiTxes Sesabamisi informacia, ar moiTxoves damatebiTi ins-
truqcia an damatebiTi Zalebi, rasac, SesaZloa, maqsimalurad Seemcire-
bina sococxlis xelyofis safrTxe. 

(b)  mTavroba

284. mTavroba amsterdamis saapelacio sasamarTlos dadgenilebas dae-
yrdno. am sasamarTlom daadgina, rom moravia ramsahaim oficeri bron-
si gadatenili, srolisaTvis gamzadebuli iaraRiT SeaSina da, amgvarad, 
TviTon Seqmna situacia, romelSic Zalis - Tundac saWiro sasikvdilo 
Zalis - gamoyeneba absoluturi aucilebloba gaxda. 

285. mTavrobam damatebiT aRniSna: oficrebi gansakuTrebuli sifr-
TxiliT moekidnen im sakiTxs, rom sicocxlis safrTxe mininumamde Seem-
cirebinaT, da rom maT TavianT qmedebebSi gulgriloba ar gamouvleniaT. 
aragonivruli iyo warsulSi momxdar faqtebTan dakavSirebiT alterna-
tiuli taqtikis Zieba.

4.  sasamarTlos Sefaseba

286. sasamarTlo xazs usvams: konvenciis me-2 muxlis me-2 punqtSi Ca-
moTvlili gamonaklisebi mianiSnebs, rom es debuleba vrceldeba - magram 
mxolod amiT ar Semoifargleba - ganzrax mokvlaze. me-2 muxlis teqsti 
erTianobaSi aCvenebs, rom me-2 punqti upirvelesad ar gansazRvravs, ra 
garemoebaSia nebadarTuli individis ganzrax mokvla, magram gansazRvra-
vs situaciebs, roca nebadarTulia „Zalis gamoyeneba“, rasac, SesaZloa, 
arasasurveli Sedegi - sicocxlis mospoba mohyves. Tumca, Zalis gamoye-
neba „absolutur aucileblobas“ unda warmoadgendes  (a), (b) an (c) qve-
punqtebSi Camoyalibebuli miznebidan erT-erTis misaRwevad (ix. Oğur v. 
Turkey [GC], # 21594/93, §78, ECHR 1999 III).

287. am TvalsazrisiT, me-2 muxlis me-2 punqtSi termini „absolutu-
ri aucilebloba“ mianiSnebs, rom imis gansazRvrisas, saxelmwifos qmedeba 
iyo Tu ara „aucilebeli demokratiuli sazogadoebisaTvis“, gamoyenebuli 
unda iqnas aucileblobis ufro mkacri da momTxovni testi, vidre Cveule-
briv, konvenciis 8-11 muxlebis me-2 punqtebTan mimarTebiT. kerZod, gamo-
yenebuli Zala mkacrad proporciuli unda iyos me-2 muxlis me-2 punqtis 
(a), (b) an (c) qvepunqtebSi Camoyalibebuli miznebis miRwevisa (ibid.).

288. sasamarTlom ukve gadawyvita, rom aRiaros moravia ramsahais sikv-
dilTan dakavSirebuli faqtebis Sefaseba palatis mier, romelic mxareebs 
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arsebiTad ar gauprotestebiaT (ix. zemoT punqtebi 276-79). sasamarTlo, 
iRebs ra palatis Sefasebas faqtebTan dakavSirebiT, eTanxmeba mis dad-
genilebas, rom oficer bronsis sabediswero gasrola „absolutur auci-
leblobas warmoadgenda“, konvenciis me-2 muxlis miznebidan gamomdinare.

289. Sesabamisad, sasamarTlo kmayofilia, rom moravia ramsahais sikv-
diliT konvenciis me-2 muxli ar darRveula.

B. gasrolis Semdgomi gamoZieba

1. palatis gadawyvetileba

(a) gamoZiebis efeqtianoba

290. palatam dadgenilad ar miiCnia is faqti, rom adgilobrivma orga-
noebma ukan gaabrunes an ar moZebnes mowmeebi, romlebsac, SesaZloa, ga-
moZiebisTvis zusti da saTanado informacia miewodebinaT, rogorc amas 
ganmcxadeblebi amtkicebdnen.

291. palata eTanxmeba ganmcxadeblebs, rom zogierTi sagamoZiebo 
RonisZieba, romelTa Sesaxeb oqmebic sagamoZiebo failebSi ar moiZeb-
na - kerZod, sabediswero tyviis zusti traeqtoriis dadgena; policiis 
oficerTa xelebze cecxlsasroli iaraRis gasrolis kvalis Seswavla; 
gamoyenebuli iaraRis, misi aRWurvilobisa da gaxarjuli masris Semow-
meba da incidentis inscenireba - rogorc wesi, unda aisaxos gasroliT 
sikvdilis saqmis sagamoZiebo dokumentaciaSi. Tumca, winamdebare saqmeSi 
aranairi eWvebi ar arsebobda eWvmitanilis vinaobasTan dakavSirebiT da 
saqmis garemoebaTa adekvaturad dadgena zemoxsenebuli Seswavlis gare-
Sec SesaZlebeli iyo; Sesabamisad, am Semowmebebis Cautareblobas, mTlia-
nobaSi, gamoZiebis efeqtianad CatarebisTvis xeli ar SeuSlia.

292. palata eTanxmeba ganmcxadeblebs imaSi, rom oficrebi, bronsi 
da bultstra, ufro adre unda daekiTxaT, raTa erTis CvenebiT meoris 
gadamowmebis saSualeba hqonodaT da mogvianebiT ki, saWiroebis SemTxve-
vaSi, samedicino eqspertizis daskvnisTvis SeedarebinaT. am pirobebSic 
ki SeuZlebeli iqneboda daedginaT, oficrebma, bronsma da bultstram, 
erTmaneTSi da policiis sxva oficrebTan moilaparakes Tu ara, rom ga-
moZieba mcdar gzaze daeyenebinaT. 

293. sabolood, palatam daadgina, rom konvenciis me-2 muxli ar darR-
veula, radgan gamoZieba efeqtianad warimarTa.

(b)  gamoZiebis damoukideblad Catareba

294. palata aRiarebs, rom erovnuli policiis Sida sagamoZiebo de-
partamenti, qveynis masStabiT arsebuli samsaxuri, sakuTari ierarqiuli 
sistemiT - romelic angariSvaldebulia qveynis umaRlesi sagamoZiebo 
organos, generaluri prokuraturis winaSe - sakmarisad  damoukidebe-
lia, konvenciis me-2 muxlis miznebidan gamomdinare. 

295. Tumca, palatam daadgina, rom gamoZiebis mniSvnelovani nawili ima-
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ve samsaxurma Caatara sakuTari ierarqiuli jaWvis gamoyenebiT, romelsac 
oficrebi, bronsi da bultstra miekuTvnebodnen (amsterdam/amstelandis po-
liciis samsaxuri). kerZod, maT srolis adgili kriminalisturad Seiswavles, 
mowmeebi kardakar moiZies, Caatares mowmeTa Tavdapirveli dakiTxva, po-
liciis im oficrebis CaTvliT, romlebic aseve amsterdam/amstelandis po-
liciis samsaxuris wevrebi iyvnen. palatam damatebiT aRniSna, rom sxva sa-
gamoZiebo moqmedebebi amsterdam/amstelandis policiis samsaxurma Caatara 
ukve erovnuli policiis Sida sagamoZiebo departamentis brZanebiT. 

296. amis gamo, da imis gaTvaliswinebiT, rom Tundac damoukidebeli 
organos zedamxedveloba sakmarisi ar iyo gamoZiebis sruli damoukideb-
lobis uzrunvelsayofad, palatam daadgina, rom dairRva konvenciis me-2 
muxlis procesualuri mxare. 

(c)  ganmcxadebelTa CarTuloba gamoZiebis procesSi

297. palata iTvaliswinebs, rom policiis oqmebisa da sagamoZiebo ma-
salebis gamJRavnebam an gamoqveynebam, SesaZloa, kerZo pirebis an sxva, 
gamoZiebisTvis preiudiciuli efeqtis mqone sensitiuri sakiTxebi wa-
mowios. Sesabamisad, me-2 muxlis absoluturi moTxovna ar aris, rom msx-
verplis axlo naTesavi gamoZiebis yvela detalis Sesaxeb iyos infor-
mirebuli. amasTanave, sagamoZiebo organos ar moeTxoveba, sagamoZiebo 
moqmedebebTan dakavSirebiT, gardacvlilis axlo naTesavis yvela sur-
vili gaiTvaliswinos. Sesabamisad, palatam moravia ramsahais sikvdilTan 
dakavSirebuli gamoZieba sakmarisad efeqtianad miiCnia.

298. palatam dadgenilad ar miiCnia is faqti, rom ganmcxadeblebs ro-
melime sagamoZiebo dokumentze saerTod ar miuwvdebodaT xeli.

299. Sedegad, palatam daadgina: ganmcxadeblebs sagamoZiebo doku-
mentebze sakmarisad miuwvdebodaT xeli, rom efeqtianad CarTuliyvnen 
oficer bronsis mimarT devnis ardawyebis gadawyvetilebis gasaCivrebaSi.

(d) saapelacio sasamarTlosTan dakavSirebuli procedura

300. palatam daadgina, rom saapelacio sasamarTloSi samarTalwar-
moebisas aucilebeli ar iyo sajaro sxdomis Catareba. igi eTanxmeba mTa-
vrobis argumentacias, rom pirs, romlis mimarTac, SesaZloa, arsebiTi 
ganxilva ar gamarTuliyo, sajaro speqtaklSi monawileobiT Tavi uxer-
xulad unda egrZno.

301. sxva sakiTxia is, rom saapelacio sasamarTlos gadawyvetileba Ria 
sxdomaze ar gamocxadda. roca miRebulia gadawyvetileba, rom sajaro 
piri, visi xeliTac adamiani gardaicvala, sisxlis samarTlis pasuxisge-
baSi ar miecema, es gadawyvetileba, palatis mosazrebiT, sazogadoebrivi 
gansjis sagani unda gaxdes. 

(e) sazogadoebrivi prokuroris roli

302. palatam SeSfoTeba gamoxata imis gamo, rom srolis faqtis gamo-
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Ziebaze zedamxedveloba im policiis ganyofilebasTan dakavSirebul sa-
zogadoebriv prokurors daevala, romelSic oficrebi, bronsi da bults-
tra muSaobdnen. am SemTxvevaSic, palatam daadgina, rom sazogadoebrivi 
prokuroris damoukideblobis xarisxi, imis gaTvaliswinebiT, rom ganmcxa-
deblebs SeeZloT, devnis ardawyebis gadawyvetileba saapelacio sasamarT-
loSi gadaesinjaT, akmayofilebda konvenciis me-2 muxlis moTxovnebs. 

2. mxareTa argumentebi

(a) ganmcxadeblebi

303. ganmcxadeblebma, faqtobrivad, palatis winaSe wamoyenebuli ar-
gumentebi gaimeores.

304. ganmcxadebelTa argumentaciiT, konvenciis me-2 muxlis sapro-
ceso moTxovnebi dairRva, radgan saapelacio sasamarTlom oficrebis, 
bultstrasa da bronsis, da batoni van den heuvelis garda, sxva pirTa 
Cvenebebi ar ganixila. baton van den heuvels gasrolis faqti arc ki dau-
naxavs. ar daukiTxavT sxva mowmeebi, kerZod, mis lieveldi, qalbatoni 
rijseli, batoni Citani da batoni van riji, miuxedavad ganmcxadeblebis 
moTxovnisa, rom isini saapelacio sasamarTlos daekiTxa. am mowmeTa Cve-
nebebi ar gaTvaliswinebula.

305. ar Catarda garkveuli sagamoZiebo moqmedebebi, romlebic msgavs 
saqmeSi, rogorc wesi, mosalodneli iyo, kerZod: policiis oficerTa 
xelebze - da savaraudod, sxva adgilebzec - cecxlsasroli iaraRis gas-
rolis  kvalis eqspertiza, incidentis inscenireba, tyviis zusti trae-
qtoriis gansazRvra. sagamoZiebo masalebSi aseve ar iyo CarTuli tyviis 
Semavali da gamavali Wrilobis amsaxveli naxatebi da fotosuraTebi, 
momzadebuli autofsiis dros.

306. gamoZiebis mniSvnelovani nawili, iseTi sagamoZiebo moqmedebebis 
CaTvliT, romelTa gameorebac mogvianebiT SeuZlebeli iyo, Caatares 
oficrebma, romlebic miekuTvnebodnen ara mxolod imave - amsterdam/
amstelandis - sapolicio Zalas, sadac oficrebi, bronsi da bultstra 
muSaobdnen, aramed imave - flierbosdreefis - policiis ganyofilebas 
da, Sesabamisad, aSkarad imave sazedamxedvelo kontrols eqvemdebarebo-
dnen, romelsac oficrebi, bronsi da bultstra. ganmcxadeblebis argu-
mentaciiT, es gansakuTrebiT sagangaSo iyo imis gamoc, rom  oficrebma 
SemTxvevis adgilze ramdenime mowmes uari uTxres Cvenebis CamorTmevaze 
- konkretulad, qalbaton rijselsa da mis lievelds, da SesaZloa sxveb-
sac, romelTa saxelebis gamorkveva ver moxerxda. mogvianebiT am mowmeTa 
moZebna ganmcxadeblebsa da maT advokats mouxdaT. 

307. rac Seexeba erovnuli policiis Sida sagamoZiebo departaments, 
didi palatis winaSe ganmcxadeblebma aRiares, rom is eqvemdebareba 
umaRles prokuraturas da amsterdam/amstelandis policiis ZalasTan 
urTierTobisas am departamentis damoukideblobis sakiTxi sadavo ar 
gauxdiaT. Tumca, erovnuli policiis Sida sagamoZiebo departamentis 
gamoZieba im prokuraturis zedamxedvelobiT ar Catarebula, romelic 
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dakavSirebuli ar iyo amsterdam/amstelandis policiasTan. gamoZieba Ca-
tarda sazogadoebrivi prokuroris, de vries zedamxedvelobiT, romlis 
poziciac, amsterdam/amstelandis policiis ZalebTan uerTierTkavSiris 
gamo, ver CaiTvleba damoukideblad. 

308. erovnuli policiis Sida sagamoZiebo departamentma namdvilad da-
kiTxa oficrebi, bronsi da bultstra. magram dakiTxva srolidan sakmao 
drois Semdeg Catarda, ra droSic oficrebs, bronssa da bultstras, Sesa-
Zlebloba hqondaT am saqmeze sxvebTan emsjelaT, policiis komisris, van 
reisenis CaTvliT. amas garda, oficrebs -  bronssa da bultstras - ufle-
ba misces, manamde nakisri valdebulebebi daesrulebinaT, roca am dros 
gamoZieba dawyebuli iyo da maTive policiis ganyofilebis - flierbos-
dreefis - oficrebs mniSvnelovani informacia furcelze gadahqondaT. 

309. radgan gamoZieba sawyis etapze iyo, ganmcxadeblebs saqmis ma-
salebze da gamoZiebaSi monawileobaze uari eTqvaT, maTi advokatis mo-
Txovnebis miuxedavad. situacia aseTad rCeboda, sanam sazogadoebrivma 
prokurorma ar daadgina, rom policielis mimarT devna ar daiwyeboda. 
metic, es ase grZeldeboda, sanam sazogadoebrivma prokurorma ar Seat-
yobina ganmcxadeblebs Tavisi gadawyvetilebis Sesaxeb, rom Tanaxma iyo 
maT Sexvedroda. 

310. saapelacio sasamarTloSi samarTalwarmoebis procesSi ganmcxa-
deblebi saTanadod ar CarTulan TavianTi interesebis dasacavad. maT 
uari eTqvaT iseT gonivrul moTxovnebze, rogoricaa saqmis masalebidan 
zogierTi dokumentisa da sagamoZiebo RonisZiebis aslis moTxovna. gan-
mcxadebelTa mtkicebiT, naTeli ar gaxldaT, ratom ar iyo samarTalwar-
moebis es etapi sazogadoebisTvis sajaro.

(b) mTavroba

311. mTavrobam aRniSna, rom konvenciis me-2 muxli ar iTxovs saxel-
mwifo moxeleTa xelSi adamianis gardacvalebis faqtze efeqtiani da da-
moukidebeli gamoZiebis imgvarad Catarebas, rom aseTi gardacvalebis 
garemoebebidan gancalkevebiT moxdes saproceso standartebis ganxilva.  

312. nebismier SemTxvevaSi, palatis daskvna, romelic policiis mier 
Catarebuli gamoZiebis daskvnebs efuZneboda da romlis mixedviT, mora-
via ramsahaisTvis sasikvdilo Wrilobis miyeneba konvenciis me-2 muxls ar 
arRvevda, aCvenebs, rom es gamoZieba akmayofilebda me-2 muxliT moTxo-
vnil saproceso standartebs.  

313. moravia ramsahais sikvdilTan dakavSirebuli gamoZieba keTilsindi-
sieri da gulisxmieri iyo. adgilobrivma policiam dauyovnebliv Seagrova 
SemTxvevis adgilas yvela mtkicebuleba da saWiro informacia moipova. 
palatis gadawyvetilebaSi, romelSic dadginda, rom adgilobrivi sapo-
licio Zalebis sagamoZiebo RonisZiebebiT dairRva konvenciis me-2 muxli, 
ar gaTvaliswinebula SemTxvevis adgilas mtkicebulebaTa dauyovnebliv 
Segrovebis gansakuTrebuli mniSvneloba. adgilobrivi policia pasiurad 
rom dalodeboda erovnuli policiis Sida sagamoZiebo departamentis 
mosvlas, mniSvnelovani mtkicebulebebi daikargeboda, kerZod, mowmeebi 
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daiqsaqsebodnen, vidre maT saxelebs Caiwerdnen, gaqreboda fizikuri kva-
lic - cudi amindis an imis gamo, rom mas adamianTa fexis kvali waSlida. 

314. imis gaTvaliswinebiT, rom incidentis adgilas, umetes SemTxve-
vebSi, adgilobrivi policiaa erovnuli policiis Sida sagamoZiebo de-
partamentis TanamSromelTa misvlamde, faqtobrivad,  adgilobrivi po-
liciisaTvis Cveuli praqtika iyo arsebul mtkicebulebaTa Segroveba da 
gamoZiebis departamentisTvis gadacema, rogorc ki misi oficrebi SemTx-
vevis adgilas mividodnen. es ukanaskneli ki saWiro damatebiT RonisZie-
bebs gaatarebda.

315. erovnuli policiis Sida sagamoZiebo departamentma gamoiyena 
yvela sagamoZiebo masala, romelic maT misvlamde moamzada adgilobri-
vma policiam, oficeri bronsic rom miekuTvneboda. Tumca, erovnuli 
policiis Sida sagamoZiebo departamentma TviTon Seasrula farTo-
masStabiani damatebiTi sagamoZiebo RonisZiebebi da Tavidan Caatara ad-
gilobrivi policiis mier Sesrulebuli samuSao, romelic saWirod an 
Rirebulad miiCnia. 

316. simarTlea, rom sisxlis samarTlis saproceso kodeqsis me-12 
muxlis Tanaxmad Sesrulebuli gasaCivrebis procedura sajarod ar Ca-
tarda. mTavrobam axsna, rom amis mizani iyo im pirebis dacva sazoga-
doebis mier stigmis mikerebisgan, romelTa mimarT prokuraturas Se-
saZloa devna ar daewyo; romlebic, savaraudod, ar imsaxurebdnen maT 
mimarT sisxlis samarTlebrivi devnis dawyebas da, SesaZloa, bralic 
arasworad wauyenes. udanaSaulobis prezumfciis gaTvaliswinebiT, go-
nivruli iyo, rom wonasworoba ori adamianis interesebs Soris, romel-
Tagan erTi sxvis mimarT devnis dawyebas iTxovda da meoris mimarT ki 
devnis dawyebas iTxovdnen, am ukanasknelis sasargeblod gadaxriliyo.

317. es wesi ufro metad gamoiyeneba sajaro moxeleebis saqmeebSi. ka-
noniT gansazRvram, rom sisxlis samarTlis saproceso kodeqsis me-12 
muxlis Tanaxmad, sajaro moxeleTa mimarT samarTalwarmoebis  Sedegi 
sajarod gamocxaddes, SesaZloa avnos maT Semdgom efeqtianobas.

318. sajaroobis moTxovna sakmarisad dakmayofilda imiT, rom ganmcxa-
deblebi samarTalwarmoebaSi monawileobdnen da SesaZlebloba hqondaT, es 
sakiTxi sazogadoebis yuradRebis sagnad eqciaT, rogorc moiqcnen kidec. 

319. aseve simarTlea, rom arc incidentis inscenireba momxdara da 
arc balistikuri angariSi momzadebula, Tumca, arc erTi saWiro ar iyo. 
dadginda, rom tyvia, romelmac moravia ramsahai mokla, oficer bronsis 
samsaxurebrivi iaraRidan gavarda; oficer bronss sabediswero gasrola 
arasodes uaruyvia. incidentis inscenirebisa da balistikuri angariSis 
ararsebobas saapelacio sasamarTlosTvis xeli ar SeuSlia daedgina, rom 
oficerma bronsma Tavdacvis mizniT gaisrola. 

320. oficrebi, bronsi da bultstra, SemTxvevidan ori dRis dagviane-
biT daikiTxnen. es daefuZna gadawyvetilebas - isini daekiTxaT mxolod 
mas Semdeg, rac adgilze kriminalistebi daasrulebdnen muSaobas da mow-
meTa pirvel Cvenebebs moipovebdnen. saWiroebis SemTxvevaSi, oficrebs 
sxvaTa Cvenebebs daupirispirebdnen da, amgvarad, dakiTxva ufro efe-
qtianad warimarTeboda. nebismier SemTxvevaSi, ar arsebobda safuZveli 
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efiqraT, rom oficrebi, bronsi da bultstra, Tavs aaridebdnen dakiTx-
vas an miimalebodnen.

3.  sasamarTlos Sefaseba

(a) gamosayenebeli principebi

321. sasamarTlom gamosayenebel principebad daadgina (ix. uaxlesi ga-
dawyvetileba, Nachova and Others v. Bulgaria [GC], # 43577/98 da # 43579/98, §§ 110 
da 112-13, ECHR 2005 VII, mimarTvebi sxva gadawyvetilebebze gamotovebulia):

„110. konvenciis me-2 muxlis Tanaxmad, sicocxlis uflebis dacvis val-
debuleba, konvenciis 1-li muxliT dadgenil saxelmwifos zogad valde-
bulebasTan erTad - „Tavisi iurisdiqciis farglebSi yvelasTvis uzrun-
velyos am konvenciiT ... gansazRvruli uflebebisa da Tavisuflebebis 
[dacva]“ - gulisxmobs efeqtiani oficialuri gamoZiebis Catarebas, roca 
adamianis sikvdili Zalis gamoyenebis Sedegia.  ... amgvari gamoZiebis arse-
biTi mizania, sicocxlis uflebis dacvaze orientirebuli adgilobrivi 
kanonebis efeqtiani implementaciis uzrunvelyofa saqmeebSi, romlebSic 
xelisuflebis organoebi an moxeleebi figurireben, raTa moxdes maTi 
pasuxismgeblobiT adamianis gardacvalebisTvis angariSvaldebulebis 
uzrunvelyofa. ...

...

112. imisTvis, rom gamoZieba saxelwifo moxeleTa mier - savaraudod, uka-
nono mkvlelobis faqtze - efeqtiani iyos, gamoZiebaze pasuxismgebeli 
pirebi da uSualo Semsruleblebi unda iyvnen damoukideblebi da miuker-
Zoeblebi, rogorc kanoniT, ise praqtikaSi ...

113. gamoZieba efeqtiani unda iyos im mniSvnelobiTac, rom gamoZiebiT 
unda dadgindes, gamoyenebuli Zala iyo Tu ara gamarTlebuli konkretul 
garemoebebSi da gamoZiebisas unda moxdes pasuxismgebel pirTa gamovlena 
da dasja ... xelisuflebis organoebs unda mieRoT maTTvis xelmisawvdo-
mi yvela RonisZieba incidentis Sesaxeb mtkicebulebebis Sesagroveblad,  
inter alia TviTmxilvelTa Cvenebebisa da kriminalisturi mokvlevis 
CaTvliT. gamoZiebis daskvnebi unda efuZnebodes yvela Sesabamisi ele-
mentis gulmodgine, obieqtur da miukerZoebel analizs da gamoyenebuli 
unda iyos „araumetes absoluturi aucileblobis“ standarti, romelic 
konvenciis me-2 muxlis moTxovnaa. gamoZiebis nebismieri xarvezi, rome-
lic xels uSlis saqmis garemoebebis dadgenas da pasuxismgebel pirTa 
gamovlenas, efeqtianobis moTxovnas arRvevs ...“;

sasamarTlom aseve gamoiyena Semdegi principi (ix. sxva gadawyvetilebeb-
Tan erTad, Anguelova v. Bulgaria, # 38361/97, § 140, ECHR 2002 IV):

„140. gamoZieba an misi Sedegebi sakmarisi doziT unda eqvemdebarebodes 
sazogadoebriv kontrols, raTa moxdes angariSvaldebulebis uzrunvel-
yofa rogorc praqtikaSi, aseve TeoriaSi; SenarCundes sazogadoebis ndo-
ba xelisuflebis organoTa mier samarTlis uzenaesobis dacvis mimarT 
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da moxdes ukanono qmedebebze nebismieri SeTqmulebis an maTi Sewynarebis 
nebismieri gamovlinebis prevencia. moTxovnili sazogadoebis kontrolis 
xarisxi, SesaZloa, saqmeebis Sesabamisad gansxvavdebodes. Tumca, yvela sa-
qmeSi, msxverplis axlo naTesavi saproceso qmedebebSi imdenad unda iyos 
CarTuli, rom misi kanonieri interesebis dacva moaxerxos ...“

322. sasamarTlo am sakiTxTan dakavSirebiT acxadebs, rom valdebu-
leba - sagamoZiebo organoebma Caataron swrafi da efeqtiani gamoZieba 
Zalis gamoyenebis Sedegad adamianis gardacvalebis faqtze da wamoiwyon 
an gaaaqtiuron saproceso qmedebebi, romlebic Sesabamisi iqneba saqmis 
garemoebebTan - damokidebuli ar aris imaze, dadginda Tu ara, rom Zalis 
amgvari gamoyenebiT dairRva konvenciis me-2 muxli.

(b) gamoZiebis efeqtianoba

323. sasamarTlo saWirod miiCnevs, ganmartos gamoZiebis efeqtianobis  
Sinaarsi da farglebi.

324. konvenciis me-2 muxliT „efeqtianoba“ niSnavs imas, rom am muxlis 
safuZvelze, gamoZieba xelSemkvreli saxelmwifos pasuxismgeblobiT da-
mdgar sikvdilis faqtze, pirvel rigSi, unda iyos adekvaturi. anu gamo-
ZiebiT SesaZlebeli unda gaxdes pasuxismgebel pirTa gamovlena da das-
ja. es aris ara Sedegze, aramed saSualebebze mimarTuli valdebuleba. 
xelisuflebis organoebma maT xelT arsebuli yvela gonivruli nabiji 
unda gadadgan, rom moaxerxon incidentTan dakavSirebuli yvela mtkice-
bulebis mopoveba. gamoZiebis nebismieri xarvezi, romelic xels SeuSlis 
damnaSavis an damnaSaveTa gamovlenas, Seqmnis am standartis darRvevis 
saSiSroebas (ix. Tahsin Acar v. Turkey [GC], # 26307/95, § 223, ECHR 2004 III). 

325. meore mxriv, imisaTvis, rom gamoZieba „efeqtianad“ CaiTvalos, 
zogadad aucilebelia, gamoZiebaze pasuxismgebeli da Semsrulebeli pi-
rebi damoukidebelni iyvnen incidentSi monawile pirebisagan. amaSi igu-
lisxmeba ara mxolod ierarqiuli an instituciuri kavSiris ararseboba, 
aramed praqtikuli damoukideblobac (ix. Tahsin Acar, citirebulia zemoT, 
§ 222). am SemTxvevaSi saSiSroeba emuqreba sazogadoebis ndobas Zalis 
gamoyenebaze saxelmwifos monopoliis mimarT. 

(i)  gamoZiebis adekvaturoba

326. ganmcxadeblebma sworad aRniSnes, rom ar Catarebula ramdenime 
kriminalisturi mokvleva, romlebic, Cveulebriv, mosalodneli iyo sxva 
msgavs saqmeSi. kerZod, gamoZiebas tyviis zusti traeqtoriis dadgena ar 
ucdia (rac, ganmcxadebelTa mtkicebiT, SesaZlebeli iqneboda); oficre-
bis, bronsisa da bultstras, xelebze cecxlsasroli iaraRis gasrolis 
kvali ar Seuswavlia; sagamoZiebo masalebSi ar CaurTavs oqmi oficer 
bronsis samsaxurebrivi iaraRisa da aRWurvilobis an gaxarjuli masris 
Seswavlis Sesaxeb; autofsiis Sesaxeb oqms ar erTvoda sabediswero ty-
viiT gamowveuli Semavali da gamavali Wrilobebis amsaxveli naxatebi 
an fotoebi; ar momxdara incidentis inscenireba; dabolos, oficrebi, 
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bronsi da bultstra, daikiTxnen mxolod ramdenime dRis Semdeg sabe-
diswero gasrolidan, ra droSic maT SesaZlebloba hqondaT, incidenti 
erTmaneTSi an sxvebTan ganexilaT.

327. simarTlea, rom tyviis traeqtoriis dadgena sagamoZiebo orga-
noebs ar ucdiaT. sakiTxavia, ramdenad iqneboda amis dadgena SesaZle-
beli arsebuli informaciis safuZvelze, radgan tyviam, mas Semdeg, rac 
moravia ramsahais moxvda, aranairi kvali ar datova, garda fanjris Ca-
mtvreuli minisa (ix. zemoT punqti 230).

328. Tumca, sasamarTlo miiCnevs, rom ganmcxadeblebis mier aRniSnuli 
sxva kriminalisturi moqmedebebis Cautareblobam gamoZiebis adekvatu-
rad warmarTvas xeli SeuSala. am sakiTxze didi palatis daskvna gansxva-
vebulia palatis daskvnisagan.

329. mTavrobas ar ganumartavs, ratom ar Seiswavles orive oficris 
xelebze gasrolis kvali, an ratom ar moxda incidentis inscenireba. ase-
ve, ar ganmartebula, ratom ar Seiswavles am oficrebis iaraRi (ix. zemoT 
punqti 236) an aRWurviloba, an ratom ar dasuraTda adekvaturad  mora-
via ramsahais sxeulze tyviiT miyenebuli travma (ix. zemoT punqti 224).

330. metic, oficrebi, bronsi da bultstra, incidentis Semdeg erT-
maneTs ar daaSores da dakiTxes SemTxvevis momentidan, daaxloebiT, sami 
dRis Semdeg (ix. zemoT punqtebi 94 da 107). miuxedavad imisa, rogorc 
ukve aRiniSna, aranairi mtkicebuleba ar arsebobs imis damadastureblad, 
rom oficrebi erTmaneTsa an amsterdam/amstelandis policiis Zalebis 
sxva oficrebTan SeTqmulebaSi iyvnen, is ubralo faqti, rom Sesabamisi 
nabijebi ar gadadgmula amgvari SeTqmulebis riskis Sesamcireblad, se-
riozuli naklovanebaa gamoZiebis adekvaturobis TvalsazrisiT. 

331. gamoZiebis es xarvezebi met mniSvnelobas iZens imis gamoc, rom ar 
arseboben mowmeebi, romlebmac axlodan dainaxes sabediswero gasrolis 
faqti, oficrebis, bronsisa da bultstras garda. sasamarTlom ukve ga-
amaxvila yuradReba im faqtze, rom Seusabamoba iyo oficrebis, bronsisa 
da bultstras - romlebic acxadebdnen, rom oficerma bronsma gaisrola 
- da oficrebis, braamisa da van daalis Cvenebebs Soris, romelTa Tanaxmad, 
maT gaigones, rogor gadasca oficerma bultstram radioTi, rom gaisro-
la da saswrafo samedicino daxmareba iTxova (ix. zemoT punqti 275).

332. Sesabamisad, konvenciis me-2 muxli dairRva im TvalsazrisiT, rom 
gamoZieba moravia ramsahais sikvdilis faqtze warimarTa araadekvaturad.

(ii) policiis mier Catarebuli gamoZiebis damoukidebloba

333. erovnuli policiis Sida sagamoZiebo departamentis damoukideb-
lobis sakiTxi didi palatis winaSe sadavo ar gamxdara. Tavis mxriv, verc 
didi palata xedavs raime mizezs, rom am sakiTxze palatisgan gansxvave-
buli daskvna gamoitanos.

334. Tumca, erovnuli policiis Sida sagamoZiebo departamenti gamo-
ZiebaSi CaerTo moravia ramsahais gardacvalebidan 15,5 saaTis Semdeg  (ix. 
zemoT punqti 89). mTavrobas am dagvianebis mizezi ar auxsnia.

335. sadavo ar gamxdara faqti, rom gamoZiebis arsebiTi nawili Ca-
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atara imave - amsterdam/amstelandis - policiam, romelsac oficrebi, 
bronsi da bultstrac miekuTvnebodnen. kerZod, maT SemTxvevis adgili 
kriminalisturad Seiswavles, mowmeebi kardakar moiZies da Caatares mow-
meTa Tavdapirveli dakiTxva, amsterdam/amstelandis policiis oficer-
Ta CaTvliT (ix. zemoT punqtebi 26-88).

336. gamoZiebis erovnuli policiis Sida sagamoZiebo departamenti-
saTvis gadabarebis Semdeg damatebiTi sagamoZiebo moqmedebebi kidev Ca-
atara amsterdam/amstelandis policiam, oRond erovnuli policiis Sida 
sagamoZiebo departamentis brZanebiTa da uSualo xelmZRvanelobiT (ix. 
zemoT punqti 89).

337. sasamarTlom erT saqmeSi ukve daadgina konvenciis me-2 muxlis  
saproceso nawilis darRvevad faqti, rom sajaro organos pasuxismgeb-
lobiT damdgar sikvdilis faqtze gamoZieba savaraudo damnaSaveTa pir-
dapirma kolegebma Caatares (ix. Aktaş, citirebulia zemoT, § 301). dadgin-
da, rom sxva, Tundac damoukidebeli organos zedamxedveloba sakmarisi 
garantia ar iyo gamoZiebis damoukideblobisaTvis (ix. Hugh Jordan v. the 
United Kingdom, # 24746/94, § 120, 4 maisi, 2001, da McKerr v. the United Kingdom, 
# 28883/95, § 128, ECHR 2001-III). 

338. marTalia, adgilobrivi policiis  davaldebulebiT - pasiurni 
yofiliyvnen damoukidebeli gamomZieblebis misvlamde - SesaZloa, mniS-
vnelovani mtkicebulebebi dakarguliyo an ganadgurebuliyo, magram 
mTavrobam ar miuTiTa raime konkretul garemoebaze, ris gamoc winamde-
bare saqmeSi saWiro iyo adgilobrivi policiis dauyovnebeli moqmedeba 
SemTxvevis arealis dacvis miRma; sasamarTlo saWirod ar miiCnevs am sa-
kiTxis abstraqtulad ganxilvas.

339. mniSvnelovania is faqti, rom sasamarTlos mier imave saxelmwifos 
mimarT ganxilul sxva saqmeSi erovnuli policiis Sida sagamoZiebo depar-
tamenti SemTxvevis adgilas sabediswero gasrolidan 4,5 saaTSi mivida (ix. 
Romijn v. the Netherlands (dec.), # 62006/00, 3 marti, 2005). amas garda, rogorc 
iusticiis ministrma parlaments ganucxada, erovnuli policiis Sida saga-
moZiebo departaments SemTxvevis adgilebze gasvla, saSualod, sul cota, 
saaT-naxevarSi SeuZlia. amis fonze, 15,5 saaTiT dagvianeba dauSvebelia. 

340. rac Seexeba amsterdam/amstelandis policiis Zalebis sagamoZiebo 
moqmedebebs, mas Semdeg, rac gamoZieba erovnuli policiis Sida sagamo-
Ziebo departaments gadaeca, sasamarTlo adgens: departamentis Semdgomi 
monawileoba sakmarisi ar aris, rom daCrdilos amsterdam/amstelandis 
policiis Zalebis damoukideblobis ararseboba. 

341. mxolod am safuZvlebiT, sasamarTlo adgens, rom dairRva konvenciis 
me-2 muxli, radgan policiis gamoZieba ar iyo sakmarisad damoukidebeli.

(iii) sazogadoebrivi prokuroris roli

342. policia gamoZiebas atarebda amsterdamis sazogadoebrivi proku-
roris zedamxedvelobiT, romelic pasuxismgebeli iyo konkretulad 
flierbosdreefis policiis ganyofilebis TanamSromelTa saqmianobaze 
(ix. zemoT punqti 89). gadawyvetileba oficer bronsis mimarT devnis 
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ardawyebis Sesaxeb miiRo imave sazogadoebrivma prokurorma, mTavari 
sazogadoebrivi prokuroris mier delegirebuli uflebamosilebiT (ix. 
zemoT punqti 237).

343. holandiaSi sazogadoebriv prokuraturas - miuxedavad imisa, 
sruli sasamarTlo damoukideblobiT ar sargeblobs (ix. zemoT punqti 
250) - aqvs sakuTari, policiisagan gancalkevebuli ierarqiuli jaWvi 
da sisxlis samarTlebriv da samarTalwarmoebis uzrunvelyofis opera-
tiul sakiTxebze policia mis brZanebebs eqvemdebareba (ix. zemoT pun-
qtebi 251 da 252).

344. sazogadoebrivi prokurorebi, informaciis miRebisa da daxmare-
bis TvalsazrisiT, damokidebulni arian policiaze. es TavisTavad sa-
kmarisi ar aris daskvnisaTvis, rom maT akliaT damoukidebloba poli-
ciasTan mimarTebiT. Tumca, problemebi SeiZleba warmoiSvas, roca sazo-
gadoebriv prokurors mWidro samsaxurebrivi urTierTobebi akavSirebs 
policiis romelime ZalasTan. 

345. winamdebare saqmeSi umjobesi iqneboda, gamoZiebaze zedamxedve-
loba amsterdam/amstelandis policiasTan dakavSirebul sazogadoebriv 
prokurors ar ewarmoebina, gansakuTrebiT ki imis gaTvaliswinebiT, rom 
amsterdam/amstelandis policia TviTon iyo gamoZiebaSi CarTuli. am Se-
mTxvevaSi xazi unda gaesvas holandiis sazogadoebrivi samsaxuris da-
moukideblobis xarisxsa da im faqts, rom gamoZiebaze saboloo pasuxis-
mgebloba mTavar sazogadoebriv prokurors ekisreboda. mniSvnelovania 
is, rom arsebobda damoukidebeli tribunalis mier gadasinjvis SesaZle-
bloba da ganmcxadeblebma es realurad gamoiyenes.

346. Sesabamisad, am sakiTxTan dakavSirebiT, konvenciis me-2 muxli ar 
darRveula. 

(c) ganmcxadeblebis CarTuloba

347. policiis oqmebisa da sagamoZiebo masalebis gamJRavnebam an gamo-
qveynebam, SesaZloa, kerZo pirebis an sxva, gamoZiebisTvis preiudiciuli 
efeqtis mqone sensitiuri sakiTxebi wamowios. Sesabamisad, me-2 muxlis 
avtomaturi moTxovna ar aris, gardacvlili msxverplis axlo naTesavebs 
sagamoZiebo masalebze xeli miuwvdebodeT. sazogadoebis da msxverplis 
naTesavTa masalebze saWiro xelmisawvdomobis uzrunvelyofa xdeba sa-
proceso moqmedebebis sxva etapebze (ix. sxva saqmeebTan erTad, McKerr, 
citirebulia zemoT, § 129).

348. sasamarTlo ar miiCnevs, rom me-2 muxli sagamoZiebo organoebs 
avaldebulebs, daakmayofilon msxverplis naTesavebis mier gamoZiebis 
procesSi dayenebuli yvela moTxovna konkretul sagamoZiebo moqmede-
baTa Sesaxeb.

349. palatam daadgina: ganmcxadeblebs gamoZiebis mier mopovebul in-
formaciaze sakmarisad miuwvdebodaT xeli, rom efeqtianad CarTuli-
yvnen oficer bronsis mimarT devnis ardawyebis gadawyvetilebis gasaCi-
vrebaSi. sasamarTlo aRniSnavs, rom am sakiTxze damatebiTi argumentacia 
arc erTma mxarem ar warmoadgina. Sesabamisad, igi eTanxmeba palatis dad-
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genilebas da am sakiTxis sxvagvarad gadasawyvetad, mizezs ver xedavs.
350. Sesabamisad, am sakiTxTan dakavSirebiT, konvenciis me-2 muxli ar 

darRveula.

(d) saapelacio sasamarTlosTan dakavSirebuli procedurebi

351. didi palatis winaSe daisva sakiTxi, unda yofiliyo Tu ara sajaro sa-
apelacio sasamarTloSi ganxilvisa da gadawyvetilebis gamocxadebis procesi.

352. sasamarTlo qvemoT ganixilavs sakiTxs - gamoiyeneba Tu ara me-6 
muxli holandiis sisxlis samarTlis saproceso kodeqsis me-12 muxlis 
safuZvelze warmoebul procedurasTan mimarTebiT. Tumca, konvenciis me-2 
muxlTan dakavSirebiT, sasamarTlo eTanxmeba palatas, rom amgvari proce-
dura ar uTanabrdeba sisxlis samarTlebriv devnas da igi ubralod imis 
saSualebas iZleva, gasaCivrdes gadawyvetileba devnis ardawyebis Sesaxeb. 

353. me-2 muxli ar iTxovs, rom Zalis gamoyenebiT sikvdilis faqtze 
mokvlevis Semdgom yvela procedura sajaro iyos. rogorc, magaliTad, 
saqmeSi Anguelova (citirebulia zemoT, ix. punqti 321) dadginda, gamoZieba 
an misi Sedegebi sakmarisi doziT unda eqvemdebarebodes sazogadoebriv 
kontrols, raTa moxdes angariSvaldebulebis uzrunvelyofa rogorc 
praqtikaSi, aseve TeoriaSi; SenarCundes sazogadoebis ndoba xelisufle-
bis organoTa mier samarTlis uzenaesobis dacvis mimarT da moxdes uka-
nono qmedebebze nebismieri SeTqmulebis an maTi Sewynarebis nebismieri 
gamovlinebis prevencia. moTxovnili sazogadoebis kontrolis xarisxi 
SesaZloa saqmeebis mixedviT gansxvavdebodes.

354. winamdebare saqmeSi, sasamarTlo palatas eTanxmeba, rom saape-
lacio sasamarTlos ganxilvis procesis sajarooba aucilebeli ar iyo. 
Tumca, palatisagan gansxvavebiT, sasamarTlo miiCnevs, rom arc saapela-
cio sasamarTlos gadawyvetilebis sajarod gamocxadeba iyo aucilebe-
li. ganmcxadeblebs srulad miuwvdebodaT xeli sagamoZiebo masalebze 
da efeqtianad SeeZloT saapelacio sasamarTlos ganxilvaSi monawileo-
ba; maT miewodaT dasabuTebuli gadawyvetileba. Sesabamisad, mcire iyo 
albaToba, rom saqmeSi CarTul romelime organos saapelacio sasamarT-
losa an ganmcxadeblebisgan Sesabamisi informacia daemala. amas garda, 
imis gaTvaliswinebiT, rom ganmcxadeblebs TviTon SeeZloT am gadawyve-
tilebis gasajaroeba, sasamarTlo miiCnevs: sajaroobis moTxovna sakma-
risad dakmayofilda, rom holandiis Sesabamisi organoebis mier faqtis 
arasaTanado gaSuqebis safrTxe moxsniliyo.

355. Sesabamisad, saapelacio sasamarTloSi samarTalwarmoebasTan 
dakavSirebiT, konvenciis me-2 muxli ar darRveula.

(e)  daskvna

356. moravia ramsahais sikvdilis faqtze gamoZiebisas ramdenime stan-
darti dairRva, kerZod, gamoZieba araadekvaturi iyo (ix. zemoT punqti 
332) da misi nawili Caatara im policiam, romelsac oficrebi, bronsi 
da bultstrac miekuTvnebodnen (ix. zemoT punqti 341). am sakiTxebTan 

ramsahai da sxvebi holandiis winaaRmdeg



266

mimarTebiT, saxelmwifom ver SeZlo konvenciis me-2 muxliT nakisri sa-
proceso valdebulebebis Sesruleba.

357. Tumca, konvenciis me-2 muxli ar darRveula im nawilSi, rom gamoZie-
bas zedamxedvelobda sazogadoebrivi prokurori, romelTanac oficrebi, 
bronsi da bultstra, iseve rogorc maTi kolegebi, samsaxurebrivad iyvnen 
dakavSirebulni (ix. zemoT punqti 346). me-2 muxli aseve ar darRveula: sa-
gamoZiebo masalebze ganmcxadebelTa xelmisawvdomobis pirobebis gamo (ix. 
zemoT punqti 350); imis gamo, rom sisxlis samarTlis saproceso kodeqsis 
me-12 muxlis safuZvelze warmoebuli procedura sajaro ar iyo; da arc 
imitom, rom saapelacio sasamarTlos 1999 wlis 26 aprilis gadawyvetile-
ba sajarod ar gamocxadebula (ix. zemoT punqti 355).

II.  konvenciis me-6 muxlis savaraudo darRveva

358. me-6 muxlis Sesabamisi nawilis Tanaxmad:

„1. samoqalaqo uflebaTa da movaleobaTa gansazRvrisas an wardgenili 
nebismieri sisxlis samarTlebrivi braldebis safuZvlianobis gamorkve-
visas yvelas aqvs gonivrul vadaSi misi saqmis samarTliani da saqvey-
no ganxilvis ufleba kanonis safuZvelze Seqmnili damoukidebeli da 
miukerZoebeli sasamarTlos mier. sasamarTlo gadawyvetileba cxaddeba 
saqveynod, Tumca, mTel sasamarTlo procesze an mis nawilze presa da 
sazogadoeba SeiZleba ar dauSvan, demokratiul sazogadoebaSi moralis, 
sazogadoebrivi wesrigis an erovnuli uSiSroebis interesebidan gamom-
dinare, agreTve, rodesac amas moiTxovs arasrulwlovanTa interesebi an 
mxareTa piradi cxovrebis dacva, an ramdenadac, sasamarTlos azriT, es 
mkacrad aucilebelia gansakuTrebuli garemoebebis arsebobisas, rodes-
ac saqveynooba zians miayenebda marTlmsajulebis interesebs.

...“

1. palatis gadawyvetileba

359. palatam daadgina, rom holandiis sisxlis samarTlis saproceso 
kodeqsis me-12 muxlis safuZvelze warmoebuli procedura  samoqalaqo 
uflebebsa da movaleobebs ar gansazRvravda da mxareebs SesaZleblo-
ba hqondaT, samoqalaqo samarTalwarmoeba wamoewyoT. Sesabamisad, samo-
qalaqo kuTxiT, winamdebare saqmeSi me-6 muxli ar gamoiyeneboda. me-6 
muxli arc sisxlis samarTlebrivi TvalsazrisiT gamoiyeneboda TviT am 
debulebis Sinaarsidan gamomdinare, radgan masSi termini „misi saqmis“ 
mianiSnebs, rom igi icavs sisxlis samarTlis danaSaulSi braldebul pirs. 

2. sasamarTlos gadawyvetileba

360. am sakiTxTan dakavSirebiT, damatebiTi argumentacia didi pala-
tisaTvis arc erT mxares ar warmoudgenia. sasamarTlo, Tavis mxriv, ver 
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xedavs safuZvels, rom palatis gadawyvetilebisagan gansxvavebul das-
kvnamde mivides; Sesabamisad, igi miiCnevs, rom me-6 muxli ar gamoiyeneba.

III. konvenciis me-13 muxlis savaraudo darRveva

361. konvenciis me-13 muxlis Tanaxmad:

„yvelas, visac daerRva am konvenciiT gaTvaliswinebuli uflebebi da Ta-
visuflebebi, unda hqondes samarTlebrivi dacvis efeqtiani saSualeba 
erovnuli xelisuflebisagan, Tundac es darRveva Caidinos pirma, rome-
lic samsaxurebriv uflebamosilebas axorcielebda.“

1. palatis gadawyvetileba

362. palatam, SeniSna ra, rom ganmcxadeblebis mier am debulebis Ta-
naxmad warmodgenili saCivrebi emTxveoda me-2 muxlis safuZvelze ward-
genil saCivrebs samarTalwarmoebasTan dakavSirebiT, gadawyvita, es sa-
kiTxi me-2 muxlis qveS ganexila. man daadgina, rom saqmeSi me-13 muxlTan 
dakavSirebuli calke mdgomi sakiTxi ar arsebobda.

2.  sasamarTlos gadawyvetileba

363. sasamarTlo, palatis msgavsad, miiCnevs, rom saqmeSi me-13 muxl-
Tan dakavSirebuli calke mdgomi sakiTxi ar arsebobs.

IV. konvenciis 41-e muxlis gamoyeneba

364. konvenciis 41-e muxlis Tanaxmad:

„Tu sasamarTlo daadgens, rom dairRva konvencia da misi oqmebi, xolo 
Sesabamisi maRali xelSemkvreli mxaris Sidasaxelmwifoebrivi samarTa-
li darRvevis mxolod nawilobrivi gamosworebis SesaZleblobas iZleva, 
saWiroebis SemTxvevaSi, sasamarTlo dazaralebul mxares samarTlian dak-
mayofilebas miakuTvnebs“.

A. zaiani

1.  palatis gadawyvetileba

365. palatam yvela ganmcxadebels erTad 20 000 evro miakuTvna arama-
terialuri zianis sanacvlod. 

2.  ganmcxadeblebis moTxovnebi

366. ganmcxadeblebi didi palatis winaSe, palatis msgavsad, iTxovdnen 
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30 000 evros aramaterialuri zianis sanacvlod. materialur zianTan 
dakavSirebiT, maT moTxovna ar dauyenebiaT.

367. mTavrobam ganmcxadeblebis moTxovnas gadaWarbebuli uwoda. man 
palatis mier gansazRvruli Tanxac did odenobad miiCnia, imis gaTva-
liswinebiT, rom moxda mxolod saproceso darRvevebi.

3.  sasamarTlos gadawyvetileba

368. samarTlianobis principidan gamomdinare, sasamarTlo ganmcxade-
blebs miakuTvnebs 20 000 evros aramaterialuri zianis sanacvlod, amas 
daemateba nebismieri gadasaxadi, romliTac SeiZleba daibegros es Tanxa.

B.  xarjebi da danaxarjebi

1.  palatis gadawyvetileba

369. palata ganmcxadeblebs aniWebs 8 000 evros, minus 701 evro, ro-
melic maT miiRes evropis sabWosagan samarTlebrivi daxmarebis formiT. 
amas daemateba nebismieri gadasaxadi, romliTac SeiZleba daibegros es 
Tanxa.

2.  ganmcxadeblebis moTxovnebi; didi palatis winaSe dayenebuli  
argumentebi

370. ganmcxadeblebi iTxovdnen 1 818.18 evros, damatebiTi Rirebu-
lebis gadasaxadis CaTvliT, Sida samarTalwarmoebis xarjebTan dakavSi-
rebiT; es Tanxa maT gaiRes saapelacio sasamarTloSi saqmis warmoebi-
sas. palatis winaSe saqmis warmoebisas danaxarjebis asanazRaureblad 
isini iTxovdnen 11 872.10 evros, damatebiTi Rirebulebis gadasaxadis 
CaTvliT, minus 701 evro, romelic maT miiRes evropis sabWosagan samarT-
lebrivi daxmarebis formiT.

371. damatebiT isini iTxovdnen 1 800 evros did palataSi saqmis war-
moebisas iuristebisTvis gadaxdili Tanxebis asanazRaureblad, amas ema-
teboda 900 evro - mgzavrobisa da strasburgSi cxovrebis xarji didi 
palatis mosmenebze dasaswrebad.

372. amgvarad, moTxovnili Tanxa sul Seadgenda 15 682.28 evros, ro-
melsac akldeboda evropis sabWosagan samarTlebrivi daxmarebis formiT  
miRebuli Tanxa palatisa da didi palatis winaSe saqmiswarmoebisTvis. 

373. mTavrobas am moTxovnebze komentari ar gaukeTebia.

3. sasamarTlos gadawyvetileba

374. didi palata iziarebs palatis gadawyvetilebas manamde (palatis 
gadawyvetilebamde) gaweul xarjebsa da danaxarjebTan dakavSirebiT.

375. sasamarTlos reglamentis me-60 wesis Sesabamisi nawilis Tanaxmad:
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„...

2. ganmcxadebelma moTxovnaSi dayenebul TiToeul sakiTxze unda war-
moadginos detaluri aRwera, nebismier damxmare dokumentTan erTad, 
drois im farglebSi, romelic dadgenilia arsebiTi ganixlvisTvis gan-
mcxadeblis argumentaciis warmosadgenad, Tu palatis Tavmjdomare sxva-
gvarad ar gadawyvets.

3. Tu ganmcxadebeli pirvel punqtSi miTiTebul moTxovnebs ver akmayo-
filebs, palatas ufleba aqvs, moTxovna srulad an nawilobriv ar daak-
mayofilos.”...

376. sasamarTlom ganmcxadeblebis moTxovnebi did palataSi samarTa-
lwarmoebis xarjebTan dakavSirebiT, reglamentis me-60 wesis me-2 punqt-
Si dadgenili vadis darRveviT miiRo da am dagvianebis mizezi ganmcxade-
blebs ar uCvenebiaT. Sesabamisad, sasamarTlo am moTxovnebis dakmayofi-
lebaze uars ambobs.

377. Sesabamisad, anazRaurdeba xarjebi da danaxarjebi, romlebic gan-
mcxadeblebs miadgaT palatis gadawyvetilebamde. sasamarTlo palatis 
gadawyvetilebas - 8 000 evros gamoakldes evropis sabWosagan samarT-
lebrivi daxmarebis formiT miRebuli 701 evro - gonivrulad miiCnevs. 
aseve unda aRiniSnos, rom ganmcxadeblebma damatebiTi samarTlebrivi 
daxmarebisTvis xarjebi winamdebare samarTalwarmoebis drosac gaiRes.  

378. amgvarad, sasamarTlo ganmcxadeblebs aniWebs 7 299 evros xar-
jebisa da danaxarjebisaTvis, rasac daemateba nebismieri gadasaxadi, 
romliTac SeiZleba daibegros es Tanxa.

C. sauravi

379. sasamarTlo Sesaferisad miiCnevs, rom sauravi ganisazRvros 
evropis centraluri bankis mier dadgenili minimaluri nixriT, rasac 
unda daematos Tanxis sami procenti. 

xsenebuli mizezebidan gamomdinare, sasamarTlo
1. erTxmad adgens, rom moravia ramsahaisTvis sroliT konvenciis me-2 muxli 

ar darRveula;

2. adgens  cameti xmiT oTxis winaaRmdeg, rom dairRva konvenciis me-2 muxli, 
radgan gamoZieba moravia ramsahais gardacvalebis faqtze ar iyo adekvaturi;

3. adgens Teqvsmeti xmiT erTis winaaRmdeg, rom dairRva konvenciis me-2 
muxli, radgan moravia ramsahais gardacvalebis faqtze gamoZieba ar iyo 
sakmarisad damoukidebeli;

4. adgens cameti xmiT oTxis winaaRmdeg, rom ar darRveula konvenciis me-2 
muxli, moravia ramsahais sikvdilis faqtze policiis gamoZiebis Sesaxeb 
zedamxedveli sazogadoebrivi prokuroris poziciasTan mimarTebiT;

5. adgens  erTxmad, rom ar darRveula konvenciis me-2 muxli gamoZiebaSi 
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moravia ramsahais naTesavebis CarTulobasTan mimarTebiT;

6. adgens TxuTmeti xmiT oris winaaRmdeg, rom ar darRveula konvenciis me-2 
muxli saapelacio sasamarTloSi samarTalwarmoebasTan mimarTebiT;

7. adgens cameti xmiT oTxis winaaRmdeg, rom ar gamoiyeneba konvenciis me-6 
muxli;

8. adgens  erTxmad, rom saqmeSi ar arsebobs me-13 muxlTan dakavSirebuli 
calke mdgomi sakiTxi;

9. adgens Teqvsmeti xmiT erTis winaaRmdeg:

(a) mopasuxe saxelmwifom yvela ganmcxadebels erTad sami Tvis vadaSi 
unda gadauxados Semdegi Tanxa:

(i) 20 000 (oci aTasi) evro aramaterialuri zianis sanacvlod;
(ii) 7 299 (Svidi aTas oras oTxmocdacxrameti) evro xarjebisa da da-

naxarjebis asanazRaureblad;
(iii) nebismieri gadasaxadi, romliTac SeiZleba daibegros es Tanxebi;

(b) zemoxsenebuli samTviani vadis gasvlis Semdeg, Tanxis gadaxdis dRe-
mde, aRniSnul Tanxas daemateba sauravi im moculobiT, rac utoldeba 
evropuli bankis sesxisaTvis gankuTvnil minimalur procents, romelsac 
unda daematos samprocentiani ganakveTi.

10. uaryofs erTxmad ganmcxadeblebis moTxovnis danarCen nawils samarTlian 
dakmayofilebasTan dakavSirebiT.

 Sesrulebulia inglisur  da frangul enebze da gacxadebulia adamianis 
uflebaTa SenobaSi, strasburgSi, Ria sxdomaze, 2007 wlis 15 maiss. 

maikl o’boili   Jan-pol kosta
registratoris moadgile Tavmjdomare

konvenciis 45-e muxlis me-2 punqtisa da sasamarTlos reglmentis 74-e wesis 
me-2 punqtis Sesabamisad, winamdebare gadawyvetilebas Tan erTvis Semdegi gan-
sxvavebuli azrebi:

(a) mosamarTleebis: rozakisis, bracas, lorencenisa da vajiCis erTo-
blivi, nawilobriv gansxvavebuli azri;

(b) mosamarTleebis: kostas, bracas, lorencenisa da tomasenis erTo-
blivi, nawilobriv gansxvavebuli azri;

(c) mosamarTleebis: kabral baretos, botuCarovas, mularonisa da jo-
Sienes erToblivi, nawilobriv gansxvavebuli azri;

(d) mosamarTleebis: joSienesa da popoviCis erToblivi, nawilobriv 
gansxvavebuli azri;

(e) mosamarTle tomasenis nawilobriv gansxvavebuli azri.
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mosamarTleebis: rozakisis, bracas, lorencenisa da vajiCis erToblivi, 
nawilobriv gansxvavebuli azri
1. Cven xma ar davuWireT umravlesobis gadawyvetilebas imasTan dakavSire-

biT, rom winamdebare saqmeSi me-6 muxli ar gamoiyeneba.

2. ganmcxadeblebma palatis winaSe daafiqsires konvenciis me-2 muxlTan 
dakavSirebuli saproceso saCivrebi da, damatebiT, me-6 muxlis darRve-
vazec gaamaxviles yuradReba. palatam daadgina, rom me-6 muxli am saqmeSi 
ar gamoiyeneboda arc samoqalaqo da arc sisxlis samarTlebrivi kuTxiT 
da ganacxadis am nawilze uari Tqva. didi palatis winaSe arc erT mxares 
ar warmoudgenia raime argumenti am muxlTan dakavSirebiT. sasamarTlos 
umravlesobam gaiziara palatis dadgenileba me-6 muxlTan dakavSirebiT. 
radgan me-6 muxlTan dakavSirebiT saCivari calke ar wardgenila didi pa-
latis winaSe da is, nebismier SemTxvevaSi, arafers Sematebda me-2 muxlTan 
dakavSirebiT ganxilul saCivars, visurvebdiT, ubralod dagvedgina, rom 
saWiro ar iyo saqmis calke, me-6 muxlTan dakavSirebiT ganxilva.

mosamarTleebis: kostas, bracas, lorencenisa da tomasenis erToblivi, 
nawilobriv gansxvavebuli azri
1. ver daveTanxmebiT didi palatis umravlesobas, rom konvenciis me-2 muxlis 

saproceso moTxovna dairRva im safuZvliT, rom moravia ramsahais sikvdi-
lis faqtze gamoZieba iyo araadekvaturi.

2. me-2 muxlis saproceso valdebulebebTan dakavSirebuli principebi kargad 
aris dadgenili sasamarTlos precedentul samarTalSi. sicocxlis ufle-
bis dacvis valdebuleba, saxelmwifos 1-li muxliT nakisr zogad valde-
bulebasTan erTad - uzrunvelyos konvenciaSi gansazRvrul uflebaTa 
da TavisuflebaTa dacva - gulisxmobs imas, rom unda Catardes efeqtiani 
saxelmwifo gamoZieba Zalis gamoyenebis Sedegad adamianis gardacvalebis 
faqtze. imisaTvis, rom mkvlelobis gamoZieba iyos „efeqtiani“, gamoZiebaze 
pasuxismgebeli piri damoukidebeli da miukerZoebeli unda iyos rogorc 
kanoniT, aseve praqtikaSi. Tumca, gamoZieba im TvalsazrisiTac unda iyos 
„efeqtiani“, rom misi saSualebiT SesaZlebeli gaxdes imis dadgena, iyo Tu 
ara Zalis gamoyeneba gamarTlebuli arsebul garemoebebSi; gamoZiebiT unda 
moxdes sikvdilze pasuxismgebel pirTa gamovlena da dasja. winamdebare sa-
qmeSi swored „efeqtianobis“ moTxovnis am ukanaskneli aspeqtis Sesaxeb (ga-
dawyvetilebaSi am aspeqts „gamoZiebis „adekvaturobis“ WrilSi ganixilaven) 
miiCnia sasamarTlos umravlesobam, rom igi ar dakmayofilda. 

3. gadawyvetilebaSi xazi gaesva imas, rom me-2 muxlis saproceso valdebuleba 
orientirebulia ara Sedegze, aramed saSualebaze. sasamarTlos preceden-
tuli samarTlidan naTeli xdeba, rom gamoZiebam konvenciis efeqtianobis 
an adekvaturobis moTxovnebi, SesaZloa, daakamyofilos im SemTxvevaSic 
ki, roca yvela sagamoZiebo RonisZieba ar Catarebula. gamoZiebis xarvezi 
an nakli konvenciis saproceso valdebulebis darRvevas iwvevs mxolod 
maSin, roca mis gamo mkvlelobasTan dakavSirebuli faqtebis dadgena ver 
xerxdeba an damnaSaveTa pasuxismgeblobis sakiTxi ar daismis. asea es Tu 
ara, unda Sefasdes calkeuli saqmis konkretul garemoebaTa fonze.
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4. ganmcxadeblebma didi palatis winaSe xazi gausves moravia ramsahais sikv-
dilis faqtze kriminalisturi da sxva tipis gamoZiebis eqvs savaraudo 
xarvezs. kerZod, (i) gamoZiebas ar ucdia tyviis zusti traeqtoriis dad-
gena, (ii) oficrebis, bronsisa da bultstras xelebze srolis kvali ar 
Semowmebula, (iii) ar arsebobda mtkicebuleba, rom oficer bronsis samsaxu-
rebriv iaraRs, aRWurvilobas an gamoyenebul masras eqspertiza Cautarda, 
(iv) autofsiis Sesaxeb oqmSi ar arsebobda sabediswero tyviis Semavali an 
gamavali Wrilobebis amsaxveli fotomasala an naxatebi, (v) incidentis ins-
cenireba ar momxdara, da (vi) oficrebi, bronsi da bultstra, SemTxvevis 
momentidan ramdenime dRe ar daukiTxavT, ra droSic maT SesaZlebloba 
hqondaT, incidenti erTmaneTSi da sxvebTan ganexilaT.

5.  veTanxmebiT gancxadeblebis pirveli argumentis uaryofas rogorc pala-
tis, aseve didi palatis mier, im safuZvliT, rom gaurkveveli iyo, arse-
buli informaciis pirobebSi SesaZlebeli iqneboda Tu ara tyviis trae-
qtoriis dadgena, radgan mas Semdeg, rac moravia ramsahais moxvda, tyvias 
aranairi kvali ar dautovebia, garda fanjris gatexili minisa.

6. rac Seexeba sxva xarvezebs, am sakiTxebze didi palatis daskvnebi pala-
tis daskvnebisagan gansxvavdeba. didi palatis umravlesobam detaluri 
dasabuTebis gareSe daaskvna, rom mTavrobas ar auxsnia am sagamoZiebo mo-
qmedebebis Cautareblobis mizezebi (punqti 329) da amiT xeli „SeeSala 
gamoZiebis adekvaturad warmarTvas“ (punqti 328).

7. miuxedavad imisa, miviCnevT, rom (ii) da (iii) punqtad Camoyalibebuli kri-
minalisturi eqspertizebi ara mxolod zogadad mniSvnelovani, aramed 
gasroliT mkvlelobisas efeqtiani gamoZiebis gardauvali elementebia, 
viziarebT palatis mosazrebas, rom amgvari eqspertizebis Cautareblobas 
moravia ramsahais sikvdilis faqtze gamoZiebis adekvaturobisTvis xeli 
ar SeuSlia. oficrebis, bronsisa da bultstras da oficrebis, braamisa da 
van daalis CvenebaTa Soris Seusabamobis miuxedavad, razec miTiTebulia 
gadawyvetilebis 331-e punqtSi, gamoZiebam calsaxad daadgina - da sadavo 
ar gamxdara - rom incidentisas oficerma gaisrola erTi tyvia, ramac 
sikvdili gamoiwvia; tyvia gaisrola oficerma bronsma da misi samsaxure-
brivi iaraRi, romlis mWidSic kvlav iyo rvidan Svidi tyvia, erT gaxarjul 
masrasTan erTad, gadaeca rijsvijkis kriminalistur laboratorias (ix. 
palatis gadawyvetilebis punqtebi 234-38 da 263). am garemoebebSi, CvenT-
vis gaugebaria, Tu ra unda gamoevlina oficerTa xelebze cecxlsasroli 
iaraRis gasrolis kvalis eqspertizas.

8. incidentis - rasac sikvdili mohyva - inscenireba aseve SesaZlebelia efe-
qtiani gamoZiebis mniSvnelovani elementi iyos, gansakuTrebiT maSin, roca 
arseboben, an SesaZlebelia iqve yofiliyvnen, am faqtis TviTmxilvelebi 
da maTi mexsiereba movlenaTa ganviTarebis Sesaxeb, SesaZloa, inscenire-
biT ganaxldes an gamoikveTos. Tumca, palatis msgavsad, winamdebare saqmis 
konkretul garemoebebSi, inscenirebas gamoZiebis gardauval nawilad ver 
vxedavT da, Cveni azriT, misi CautareblobiT, gamoZieba araadekvaturi ar 
gamxdara. 
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9. ganmcxadeblebs palatis winaSe naTlad ar dauyenebiaT sakiTxi, moravia 
ramsahais sxeulze tyviiT miyenebuli travmis amsaxveli saTanado ilus-
traciis oqmSi ararsebobis Sesaxeb da igi namdvilad ar aris palatis 
gadawyvetilebaSi asaxuli. didi palatis gadawyvetilebis 224-e punqtSi 
ki gakeTebulia Canaweri, rom „sagamoZiebo dokumentaciaSi CarTul au-
tofsiis daskvnas naxati an fotomasala ar darTvia“. es imas ar niSnavs, 
rom gamoZiebas fotomtkicebulebebi ar moupovebia. rogorc palatis ga-
dawyvetilebaSi aRiniSna (puqtebi 255-80), SemTxvevis adgilas gadaiRes 29 
foto, aqedan 4 - moravia ramsahais gvamis amsaxveli. metic, misTvis tyviiT 
miyenebuli Wriloba detalurad iyo aRwerili rogorc paTanatomis das-
kvnaSi (ix. palatis gadawyvetileba, punqti 252), aseve TviTon autofsiis 
oqmSi (ix. didi palatis gadawyvetileba, punqti 222-23). sasurveli iqne-
boda tyviiT miyenebuli Wrilobebis amsaxveli fotomasalis oqmSi arse-
boba, romelic paTanatomis daskvnas daadasturebda, magram Cveni azriT, 
am fotomasalis ararsebobas kiTxvis niSnis qveS ar dauyenebia gamoZiebis 
efeqtianoba. 

10. Cveni azriT, ufro problematuria is faqti, rom oficrebi, bronsi da 
bultstra, erTmaneTs ar daaSores da incidentidan ramdenime dRis Sem-
deg dakiTxes. miuxedavad imisa, rogorc palatis gadawyvetilebaSi aRiniS-
na, ar arsebobs imis mtkicebuleba, rom oficrebi erTmaneTsa an policiis 
sxva oficrebTan SeTqmulebaSi iyvnen, Cveni azriT, aSkarad mniSvnelova-
nia, rom gamoZiebas Sesabamisi nabijebi gadaedga amgvari SeTqmulebis ris-
kis prevenciisTvis. policiisagan damoukidebel sagamoZiebo organos dau-
yovnebliv unda aeRo Cveneba orive oficrisagan. Tumca, Cveni azriT, es 
xarvezi naklebad ukavSirdeba gamoZiebis adekvaturobas, igi ufro asaxavs 
sawyis etapze policiis mier Catarebuli gamoZiebis aradamoukideblobas 
da erovnuli policiis Sida sagamoZiebo departamentis marcxs - gamoZie-
baze kontroli droulad daewyo. am sakiTxs exeba me-2 muxlis saproceso 
darRvevasTan dakavSirebiT calke miRebuli dadgenileba.

11. vimsjeleT ra gamoZiebis sxvadasxva etapze gadadgmul nabijebze erTo-
bliobaSi, romlebic Tavmoyrilia gadawyvetilebaSi, ver viziarebT umra-
vlesobis mosazrebas, rom savaraudo xarvezebma, cal-calke an kumula-
tiurad, xeli SeuSala gamoZiebas an igi araadekvaturi gaxada.

mosamarTleebis: kabral baretos, botuCarovas, mularonisa da joSienes er-
Toblivi, nawilobriv gansxvavebuli azri
1. samwuxarod, ver daveTanxmebiT umravlesobas, moravia ramsahais sikvdilis 

faqtze policiis gamoZiebis Sesaxeb zedamxedveli sazogadoebrivi proku-
roris poziciasTan dakavSirebiT (operatiuli debulebebis me-4 punqti).

2. gaviTvaliswineT, rom sapolicio gamoZieba Catarda amsterdamis sazo-
gadoebrivi prokuroris zedamxedvelobiT, romelic pasuxismgebeli iyo 
konkretulad flierbosdreefis policiis ganyofilebis TanamSromelTa 
muSaobaze. gadawyvetileba - ar dawyebuliyo devna oficer bronsis mi-
marT - miiRo imave sazogadoebrivma prokurorma, mTavari sazogadoebrivi 
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prokuroris mier delegirebuli uflebamosilebis safuZvelze.

3. veTanxmebiT umravlesobas, rom sazogadoebrivi prokurorebi didwilad da-
mokidebulni arian policiaze informaciisa da daxmarebis miRebis Tvalsa-
zrisiT da es garemoeba, TavisTavad, sakmarisi ar aris im daskvnisaTvis, rom 
isini sakmarisad damoukidebelni ar arian policiasTan mimarTebiT. Tumca, 
problema Cndeba, roca sazogadoebriv prokurors axlo samsaxurebrivi ur-
TierToba aqvs konkretul policiasTan (ix. gadawyvetilebis punqti 344).

4. sasamarTlom manamde ganxilul saqmeebSi xazi gausva ara mxolod ierar-
qiuli da institucionaluri damoukideblobis, aramed aseve praqtikuli 
damoukideblobis mniSvnelobas (ix. Mastromatteo v. Italy[GC], # 37703/97, § 91, 
ECHR 2002-VIII, da Paul and Audrey Edwards v. the United Kingdom, # 46477/99, § 70, 
ECHR 2002-II).

5. sasamarTlom winamdebare saqmeSi daadgina: gamoZieba ar iyo damoukidebe-
li imis gamo, rom Caatares im policiis oficerTa kolegebma, romlebic 
uSualod monawileobdnen moravia ramsahais mkvlelobaSi (ix. gadawyveti-
lebis punqti 333-41). Cveni azriT, igive daskvna unda gakeTdes imasTan 
dakavSirebiT, rom gamoZiebas zedamxedvelobda sazogadoebrivi prokuro-
ri, romelsac flierbosdreefis policiis ganyofileba - sadac oficrebi 
bronsi da bultstra muSaobdnen - yoveldRiurad abarebda angariSs. 

6. Sesabamisad, Cven miviCnevT, rom am TvalsazrisiT, dairRva konvenciis me-2 
muxli.

mosamarTleebis: joSienesa da popoviCis erToblivi, nawilobriv gansxvave-
buli azri
1. vwuxvarT, magram ver daveTanxmebiT umravlesobas imasTan dakavSirebiT, 

rom konvenciis me-2 muxli ar darRveula saapelacio sasamarTloSi samar-
TalwarmoebasTan mimarTebiT.

2. sisxlis samarTlis saproceso kodeqsis me-12 muxlis Tanaxmad, ganmcxade-
blebis mier Setanili saCivari „mosamarTle delegatma“ (raadsheer-commis-
saris) ganixila 1999 wlis 1 marts. batonma hamerma, ganmcxadeblebis saxe-
liT, vrceli zepiri mimarTva gaakeTa. sasamarTlosadmi mimarTvaSi, sxva 
sakiTxebTan erTad, man moiTxova saqmis ganxilvis gadadeba, masalebze sa-
zogadoebrivi prokuroris - de vries - oficialuri angariSisa da oficer 
bronsis samsaxurebrivi warsulis amsaxveli angariSis (gansakuTrebiT mis 
winaaRmdeg dafiqsirebuli ramdenime saCivris CaTvliT) darTvis mizniT.

3. 1999 wlis 26 aprils saapelacio sasamarTlom ar daakmayofila ganmcxade-
blebis saCivari, romelic exeboda sazogadoebrivi prokuroris gadawyve-
tilebas policiis oficris mimarT devnis ardawyebis Sesaxeb. saapelacio 
sasamarTlos es gadawyvetileba sajarod ar gamoucxadebia.

4. rogorc zemoT aRiniSna, saapelacio sasamarTlos ganxilva sajaro ar yo-
fila. viziarebT didi palatis dadgenilebas (ix. punqti 353), rom me-2 
muxli ar iTxovs Zaladobrivi sikvdilis faqtze Catarebuli mokvlevis 
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Semdgom yvela procesis sajaroobas. am sakiTxze msjelobisas SegviZlia 
gaviziaroT palatis pozicia 2005 wlis 10 noembris gadawyvetilebaSi (ix. 
punqti 421), aseve, didi palatis pozicia (ix. punqti 354), rom aucilebe-
li ar iyo saapelacio sasamarTloSi mimdinare procesi sazogadoebisTvis  
Ria yofiliyo. 

5. Tumca, am sakiTxis gaanalizebisas mainc viziarebT didi palatis ga-
dawyvetilebaSi moxseniebul ganmcxadeblebis eWvebs (ix. punqti 310), 
rom „saapelacio sasamarTloSi samarTalwarmoebis procesSi ganmcxa-
deblebi saTanadod ar CarTulan TavianTi interesebis dasacavad ... gan-
mcxadebelTa mtkicebiT, maTTvis naTeli ar iyo samarTalwarmoebis es 
etapi ratom ar SeiZleboda sazogadoebisTvis yofiliyo sajaro“. Tumca, 
aseve veTanxmebiT palatas (ix. palatis gadawyvetileba, punqti 421), rom 
roca pirisTvis uCveuloa mis mimarT sasamarTlo ganxilva, Tavidan unda 
avaridoT sajaro speqtaklSi monawileobis usiamo procesi“.

6. Tumca, sxva aris saapelacio sasamarTlos gadawyvetilebis sajarod ga-
moucxadeblobis sakiTxi. CvenTvis Zalze mniSvnelovania dadgindes, rom 
saapelacio sasamarTlos procesTan mimarTebiT, dairRva konvencia. Cven 
srulad viziarebT palatis pozicias  2005 wlis 10 noembris gadawyveti-
lebaSi (ix. punqti 422) - „roca miRebulia gadawyvetileba, rom sajaro 
organosTan asocirebuli piris - vis xelSic adamiani gardaicvala - mi-
marT sisxlis samarTlebrivi devnis procedura ar daiwyeba, me-2 muxlis 
moTxovniT, aseTi gadawyvetileba sazogadoebrivi ganxilvis sagani unda 
gaxdes“ (ix. Finucane [v. the United Kingdom, # 29178/95], § 79[, ECHR 2003 VIII).

7. imave mizeziT, gamoZieba da misi Sedegebi sakmarisad unda eqvemdebarebod-
nen sazogadoebriv kontrols, raTa moxdes angariSvaldebulebis uzrun-
velyofa rogorc  praqtikaSi, aseve TeoriaSi. saWiro sazogadoebrivi kon-
trolis  xarisxi, SesaZloa, sxvadasxva saqmeSi gansxvavebuli iyos. Tumca, 
yvela saqmeSi, msxverplis axlo naTesavi imdenad unda CaerTos sagamoZiebo 
procesSi, ramdenadac es saWiroa misi legitimuri interesebis dasacavad 
(ix. Güleç v. Turkey, 27 ivlisi,1998, § 82, Reports of Judgments and Decisions 1998 IV, 
da McKerr v.theUnited Kingdom, # 28883/95, § 148, ECHR 2001 III, da sxva).

8. winamdebare saqmeSi ver daveTanxmebiT didi palatis mosazrebas (ix. ga-
dawyvetilebis 354-e punqti): „...sasamarTlos azriT, arc saapelacio sa-
samarTlos gadawyvetilebis sajarod gamocxadeba iyo aucilebeli. ... 
amas garda, imis gaTvaliswinebiT, rom ganmcxadeblebs TviTon SeeZloT am 
gadawyvetilebis gasajaroeba, sasamarTlo miiCnevs: sajaroobis moTxovna 
sakmarisad dakmayofilda, rom holandiis Sesabamisi organoebis mier fa-
qtis arasaTanado gaSuqebis safrTxe moxsniliyo.“

9. mainc vfiqrobT, rom kanonis uzenaesobisadmi sazogadoebis ndobis Sesa-
narCuneblad da ukanono qmedebebisadmi raime SeTqmulebis an Sewynare-
bis gamovlinebis prevenciisaTvis aucilebelia, rom xelisuflebis or-
ganoebis - romlebic cecxlsasroli iaraRis gamoyenebis faqts iZieben 
- gadawyvetileba iyos swrafi da sajaro (ix. magaliTad, Hugh Jordan v. the 
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United Kingdom, #24746/94, §§ 108 da 136-40, 4 maisi, 2001). da Cveni azriT, ga-
dawyvetilebis gasajaroebis valdebuleba ganmcxadeblebs ar unda daekis-
roT. aseTi sensitiur saqmeebSi mxolod sajarod gacxadebuli gadawyve-
tilebiTaa SesaZlebeli, ganmcxadeblebma TavianTi legitimuri interesebi 
saTanadod daicvan, saWiroebis SemTxvevaSi, gadawyvetilebis samarTle-
brivi gziT gasaCivrebiT. aseve, mxolod gadawyvetilebis gasajaroebiTaa 
SesaZlebeli xelisuflebis organoebis - romlebic amdenad mniSvnelovan 
sakiTxs ganixilaven - qmedebebTan dakavSirebiT Seqmnili negatiuri ganw-
yobis gaqarveba. Cven aseve viziarebT didi palatis gadawyvetilebaSi mo-
yvanil pozicias ganmcxadeblebisa (ix. punqti 309), rom ojaxis wevrebi ar 
CarTes gamoZiebis procesSi da maT uari eTqvaT sagamoZiebo masalebze, 
riTac xeli SeeSalaT TavianTi interesebis saTanadod dacvaSi.

10. Cveni azriT, dairRva konvenciis me-2 muxli saapelacio sasamarTloSi 
warmarTul procedurasTan dakavSirebiT, gansakuTrebiT ki im faqtis 
gamo, rom saapelacio sasamarTlos gadawyvetileba sajarod ar gamo-
cxadda. 

mosamarTle tomasenis nawilobriv gansxvavebuli azri
1. didi palatis umravlesobasTan erTad, mxari davuWire gadawyvetilebis 

yvela aspeqts, garda erTisa, rom dairRva konvenciis me-2 muxlis sapro-
ceso mxare. 

2. imis gaTvaliswinebiT, rom me-2 muxlis saproceso mxaris darRveva dad-
ginda gamoZiebis araadekvaturobis safuZvliT, am sakiTxze ar veTanxmebi 
umravlesobas, mosamarTleebis - kostas, bracas, lorencenisa da Cems nawi-
lobriv gansxvavebul mosazrebaSi aRniSnuli mizezebis gamo. 

3. Tumca, aseve ver gaviziareb umravlesobis daskvnas, romlis mixedviTac 
konvenciis me-2 muxli dairRva imis gamo, rom gamoZiebas aklda saWiro 
damoukidebloba.

4. Tundac gaviziaro mosazreba, rom erovnuli policiis Sida sagamoZiebo 
departaments gamoZiebaze kontroli ufro male unda daewyo, policiis 
ori oficeri erTmaneTisagan unda gaecalkevebinaT da adreul etapzeve 
daekiTxaT, Cemi azriT, sakiTxi - iwvevs Tu ara es xarvezebi konvenciis me-2 
muxlis saproceso valdebulebebis darRvevas - sasamarTlom unda ganixi-
los saqmis calkeul garemoebaTa fonze.

5. palatam sworad aRniSna: ar arsebobda mtkicebuleba, rac daadasturebda, 
rom oficrebs Soris raime SeTqmuleba iyo. metic, rogorc ki gamoZieba 
erovnuli policiis Sida sagamoZiebo departamentis xelSi gadavida, am-
sterdam/amstelandis policiis ramdenime sagamoZiebo moqmedeba gadaisin-
ja da Catarda Semdgomi gulmodgine gamoZieba. am gamoZiebam SesaZlebloba 
misca damoukidebel tribunals, saapelacio sasamarTlos, daedgina saqmis 
faqtebi da gaekeTebina daskvna, rom oficeri bronsi Tavs icavda. amanve 
did palatas SesaZlebloba misca daedgina, rom konvenciis me-2 muxlis 
arsebiTi mxare ar darRveula.
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6. sxvagvarad rom vTqvaT, saqmis konkretuli garemoebebis gaTvaliswinebiT, 
gansaxilvel xarvezebs zegavlena ar mouxdenia gamoZiebis efeqtianobaze 
da arc sasamarTlos daskvnaze umoqmedia, romlis mixedviTac, me-2 muxlis 
arsebiTi mxare ar darRveula. gamoZiebis sxvadasxva etapze gatarebuli 
RonisZiebebis gaTvaliswinebiT, gamoZiebis efeqtianoba, mTlianobaSi, ar 
dakninebula. Sesabamisad, Cemi azriT, me-2 muxli ar darRveula.
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gadawyvetileba saboloo gaxda konvenciis 44-e muxlis me-2 punqtis  
Sesabamisad. is SeiZleba daeqvemdebaros redaqciul gadasinjvas.
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procedura

1. saqmes safuZvlad daedo ganacxadi #41704/02, romelic 2002 wlis 
6 da 28 noembers moldovis winaaRmdeg sasamarTloSi Seitanes moldovis 
orma moqalaqem, batonebma valeriu roSkam da nikola roSkam (SemdgomSi 
„ganmcxadeblebi“), adamianis uflebaTa da ZiriTad TavisuflebaTa dac-
vis konvenciis (SemdgomSi „konvencia“) 34-e muxlis Sesabamisad.

2. ganmcxadebelTa interesebs sasamarTloSi icavda batoni f. nagacevS-
Ci, CisinauSi dafuZnebuli arasamTavrobo organizaciis - advokatebi ada-
mianis uflebebisTvis - warmomadgeneli. moldovis mTavrobis (SemdgomSi 
„mTavroba“) pozicias icavda saxelmwifo warmomadgeneli batoni v. grosu.

3. ganmcxadeblebi amtkicebdnen, rom policiaSi dakavebisas arasaTana-
dod moepyrnen, maTgan TviTinkriminaciuli gancxadebebis mopovebis miz-
niT; arasaTanado mopyrobis Sesaxeb maTi saCivrebis ganxilva dagvianda; 
isini iyvnen araadamianur da Rirsebis Semlaxvel sapatimro pirobebSi; 
dakavebis Semdeg, sawyis etapze, maT ar miecaT ufleba, survilisamebr 
SerCeuli advokatisTvis miemarTaT da arasaTanado mopyrobis Sesaxeb sa-
CivrebTan mimarTebiT gamoyenebuli dacvis saSualebebi araefeqtiani iyo.

4. ganacxadi gansaxilvelad gadaeca sasamarTlos meoTxe seqcias. 2008 
wlis 16 maiss seqciis Tavmjdomarem gadawyvita mTavrobasTan ganacxadis 
komunicireba. aseve gadawyda, rom ganacxadis arsebiTi mxare da dasaSvebo-
bis sakiTxi erTdroulad ganexilaT (konvenciis 29-e muxlis me-3 punqti). 

faqtebi

1. saqmis garemoebebi

5. ganmcxadeblebi: batoni valeriu roSka (V.R.), dabadebuli 1960 wels, 
da batoni nikola roSka (N.R.), dabadebuli 1978 wels, moldovis moqala-
qeebi arian da cxovroben kotiujenii-mariSi.

6. mxareTa mier warmodgenili saqmis garemoebebi ase SeiZleba Sejamdes.

A. ganmcxadeblebis dakaveba da savaraudo arasaTanado mopyroba

7. 2000 wlis 1 agvistos I.C.-m saCivriT mimarTa ialovenis policias, 
rom igi ucnobma Tavdamsxmelebma gaitaces da gaZarcves.

1.  ganmcxadeblebis mimarT savaraudo arasaTanado mopyroba 2001 
wlis 11 maiss

8. 2001 wlis 11 maiss Cisinaus centrus raionis policiis ganyofilebis 
oficrebma orive ganmcxadebeli daakaves. ganmcxadebelTa TqmiT, maTTvis 
dakavebis mizezebi ar ucnobebiaT. dakavebisas policielebma orive scemes. 
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9. ganmcxadeblebi Civian, rom policiis ganyofilebaSi ramdenime saa-
Tis ganmavlobaSi yofnisas maT kvlav scemes muStebiTa da wixlebiT. mo-
gvianebiT isini gadaiyvanes Cisinaus policiis generalur sammarTveloSi 
(General Police Directorate), sadac maTze ganxorcielda zewola, raTa eRiare-
binaT danaSaulebi, romlebic ar CaudeniaT. maTi uaris pasuxad, orives 
cal-calke scemes, Semdeg xelborkili daades, iatakze daawvines, fexis 
terfebze xelketebi urtyes da eleqtroSoki gamoiyenes.

10. arasaTanado mopyrobis Sedegad, N.R.-ma aRiarebiTi Cveneba dawera, 
magram protestis niSnad, masze xeli ar mouweria. Semdeg ganmcxadeblebi 
kvlav centrus raionis policiis ganyofilebaSi daabrunes, sadac ga-
momZieblebma dokumentebze xelmowera SesTavazes arasaTanado mopyro-
bis gagrZelebis muqariT.

2.  ganmcxadeblebis mimarT savaraudo arasaTanado mopyroba 2001 
wlis 13 ivniss

11. 2001 wlis 13 ivniss ganmcxadeblebi gadaiyvanes ialovenis po-
liciis ganyofilebaSi. rogorc mogvianebiT ialovenis policiis ofi-
crebma axsnes, es aucilebeli iyo I.C.-s mier zemoT aRweril danaSaulSi 
ganmcxadebelTa SesaZlo monawileobis dasadgenad. amave dRes policiis 
ganyofilebas estumra CPT-s delegacia. N.R.-ma CPT-s acnoba centrus 
raionis policiis ganyofilebasa da policiis generalur sammarTveloSi 
mis mimarT arasaTanado mopyrobis Sesaxeb.

12. ganmcxadeblebi acxadeben, rom CPT-s delegaciis wasvlis Semdeg 
isini oTaxSi Seiyvanes da maT mimarT arasaTanado mopyroba saaTobiT 
gagrZelda, Tavsa da fexisgulebze xelketebiT scemdnen aRiarebiTi Cve-
nebebis misaRebad im danaSaulebze, romlebic ar CaudeniaT.

13. 2001 wlis 14 ivniss CPT-s delegacia kvlav dabrunda ialovenis 
policiis ganyofilebaSi da moinaxula N.R. romelmac wina dRiT arasaTa-
nado mopyrobis Sesaxeb daiCivla.

14. 2001 wlis 15 ivniss Sinagan saqmeTa saministros samma TanamSromelma  
moinaxula N.R. romelmac kvlav gaimeora Tavisi saCivari centrus raionis 
policiis ganyofilebaSi, policiis generalur sammarTvelosa da ialo-
venis policiis ganyofilebaSi mis mimarT arasaTanado mopyrobis Sesaxeb. 
amis Semdeg orive ganmcxadebeli centrus raionis policiis ganyofileba-
Si gadaiyvanes, mogvianebiT ki policiis generalur sammarTveloSi.

15. ganmcxadeblebi acxadeben, rom arasaTanado mopyrobis Sedegad 
maT nawilobriv smena dakarges da xSirad awuxebdaT tkivili, maT Soris 
Tavis areSi.

16. ganmcxadeblebma iCivles maT mimarT arasaTanado mopyrobis Sesaxeb 
samive dawesebulebaSi, sadac isini dakavebulni iyvnen, magram prokura-
turam sisxlis samarTlis gamoZieba mxolod erT saCivarze wamoiwyo, ro-
melic exeboda arasaTanado mopyrobas ialovenis policiis ganyofileba-
Si. arc erT policiis TanamSromels uflebamosileba ar SesCerebia da, 
savaraudod, zogierTma maTganma ganmcxadeblebsa da maTi ojaxis wevreb-
ze zewola ganaxorcieles, raTa saCivrebi ukan gamoeTxovaT.
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17. 2001 wlis 15 ivniss policiis inspeqtorma, polkovnikma P.D.-m, anga-
riSi warudgina Sinagan saqmeTa ministrs, romelSic ialovenis policiis 
ganyofilebaSi CPT-s vizitsa da 2001 wlis 14 ivnisis daskvnebs aRwerda, 
kerZod, aRniSnavda, rom ialovenis ganyofilebaSi arasaTanado patimro-
bis pirobebi da samedicino momsaxureba iyo da iq dakavebul pirs, baton 
roSkas, sxeulis mZime dazianebebi aRmoaCnda. P.D.-s rekomendaciiT, Sesa-
bamisi piri dauyovnebliv unda gadaeyvanaT usafrTxo adgilas da misTvis 
advokatze xelmisawvdomoba uzrunveleyoT. P.D. aRniSnavda, rom angariSi 
Sedgenili iyo CPT-s rekomendaciebis Sesabamisad.

18. 2001 wlis 18 ivniss ganmcxadeblebi, advokatTa Tanxlebis gareSe, 
eqimTan gadaiyvanes, raTa daedginaT maTi janmrTelobisTvis miyenebuli 
zianis xarisxi. eqimma dazianebebi maTi sxeulebis sxvadasxva nawilze ipo-
va, 6X2 sm-isa da 12X3 sm-is zomis hematomebis CaTvliT, romlebic eqimma 
„umniSvnelo dazianebebad“ daaxasiaTa.

19. 2001 wlis 18 ivniss P.D.-m kvlav warudgina Sinagan saqmeTa minis-
trs angariSi „[ialovenis policiis ganyofilebaSi] dakavebulTa wamebis 
Sesaxeb informaciis Seswavlis Sedegebze“. angariSSi aRniSnuli iyo, rom 
ganmcxadeblebma CPT-sTan daiCivles ialovenis policiis ganyofilebis 
oficerTa arasaTanado mopyrobis Sesaxeb. winaswari gamoZiebis Sedegad, 
dadginda im sami policielis vinaoba, ganmcxadeblebis saqmeze rom mu-
Saobdnen ialovenis policiis ganyofilebaSi, aseve sxva eqvsi oficeric, 
romlebic ganmcxadeblebis saqmeSi iyvnen CarTulni Cisinaus centrus 
raionis policiis ganyofilebaSi. dakiTxvisas yvela maTganma uaryo gan-
mcxadebelTa mimarT arasaTanado mopyrobis faqti. raki samedicino das-
kvnebSi orive ganmcxadeblis sxeulze aRmoCenili iyo umniSvnelo dazia-
nebebi da sxvadasxva mtkicebulebas Soris Seusabamoba mxolod sruli 
gamoZiebisas SeiZleboda axsniliyo, P.D. iZleoda rekomendacias, sisxlis 
samarTlis saqme aRZruliyo cxrave policielisa da saqmeSi CarTul ga-
momZiebelTa winaaRmdeg. 

20. 2001 wlis 20 ivniss Sinagan saqmeTa ministris moadgilem mimarTa 
generalur prokuraturas, saqmeze daewyo sisxlis samarTlis gamoZieba.

21. Sinagan saqmeTa ministrisTvis gagzavnil angariSSi (TariRi ucno-
bia) ialovenis policiis ganyofilebis xelmZRvanelma oficerma uaryo 
ganmcxadebelTa mimarT raime saxis arasaTanado mopyroba. man aRniSna, 
rom ganmcxadeblebs advokatze xelmisawvdomoba ar mouTxoviaT.

3.  2001 wlis 13 ivniss savaraudo arasaTanado mopyrobis faqtze 
gamoZieba da sisxlis samarTalwarmoeba

22. 2001 wlis 20 ivliss generalurma prokuraturam sisxlis samarT-
lis gamoZieba daiwyo ganmcxadeblebis mimarT savaraudo arasaTanado mo-
pyrobis faqtze. imave dRes daiwyo meore gamoZiebac ialovenis policiis 
ganyofilebis xelmZRvaneli oficris savaraudo gulgrilobis faqtze. 
mogvianebiT es ori saqme gaerTianda. 2001 wlis 23 oqtombers centrus 
raionis policiis ganyofilebaSi 2001 wlis 11 maiss ganmcxadeblebis mi-
marT arasaTanado mopyrobis faqtze dawyebuli gamoZieba Sewyda mtkice-
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bulebaTa ararsebobis gamo. ganmcxadebelTa saCivris pasuxad, 2002 wlis 
24 marts generalurma prokuraturam gaimeora 2001 wlis 23 ivlisis ga-
dawyvetileba. irkveva, rom ganmcxadeblebma arc erTi es gadawyvetileba 
sasamarTloSi ar gaasaCivres.

23. 2001 wlis 20 agvistos, N.R.-is kvlav Semowmebis Semdeg, gamoica 
axali samedicino daskvna. eqsperts hkiTxes, SesaZlebeli iyo Tu ara N.R.-
is dazianebebi dacemis an sakanSi sagnebze mirtymis Sedegi yofiliyo. 
daskvnaSi es pasuxi ar gamoiricxa, rogorc dazianebebis miRebis alter-
natiuli mizezi.

24. 2001 wlis 2 noembers prokuraturam ialovenis policiis ganyofi-
lebis oficerTa winaaRmdeg warmoebuli saqme ganxilvisTvis sasamarT-
los gadasca.

25. Cisinaus #13 sapatimro dawesebulebis - romelSic V.R. iyo moTa-
vsebuli - mmarTvelma 2002 wlis 3 dekembers gacemuli cnobiT daadas-
tura, rom V.R.-s mkurnalobdnen tvinis dazianebisa da asTeniur-depre-
siuli sindromiT gamowveuli Sedegebis gamo. cnobaSi naxsenebi iyo Tavis 
travma, romelic man, savaraudod, 1999 wels miiRo. 

26. 2003 wlis 23 ivniss centrus raionulma sasamarTlom Zalauflebis 
gadametebasa da ganmcxadeblebis ukanonod cemaSi braldebuli sami ofi-
ceri gaamarTla. sasamarTlom gaiTvaliswina CPT-s angariSi, romelSic 
aRniSnuli iyo, rom delegaciis wevrebma ganmcxadeblebi Seamowmes da 
„maT sxeulis garkveuli dazianebebi aRmoaCndaT“. Tumca, sasamarTlom 
daadgina, rom igi ver daeyrdnoboda CPT-s angariSs, radgan, saproceso 
wesebis Tanaxmad, sisxlis samarTlebrivi msjavrdebis safuZveli SeiZle-
ba gaxdes mxolod eqim specialistTa samedicino daskvnebi. radgan CPT-s 
angariSi sisxlis samarTlis gamoZiebisas ar gamocemula da msxverplTa 
mier daerTo saqmis masalebs, sasamarTlo mas ver daeyrdnoboda. igive 
SeiZleba iTqvas P.D.-s aganriSebzec (ix. zemoT). sasamarTlos komentari 
ar gaukeTebia 2001 wlis 18 ivnisis samedicino daskvnebze. 

27. or oficers dasdes msjavri gulgrilobisTvis, radgan maT 2000 
wels saTanadod ar daaregistrires I.C.-s saCivari da savaraudo dana-
Saulis gaxsna scades saTanado sisxlis samarTlebrivi gamoZiebis far-
glebis darRveviT. arasaTanado mopyrobiT miyenebuli materialuri da 
aramaterialuri zianis asanazRaureblad, ganmcxadeblebis moTxovnas 
kompensaciaze uari eTqva dausabuTeblobis gamo.

28. 2003 wlis 18 ivliss Setanil apelaciaSi N.R. inter alia asaCivrebda 
faqts, rom sasamarTlom policielebi wamebisTvis ar dasaja. man aseve 
xazi gausva imas, rom rogorc man, aseve V.R.-m amocnobis proceduraze 
amoicnes policiis oficrebi, romlebmac isini awames da maTgan verc 
erTma ver axsna, Tu rogor miiRes ganmcxadeblebma dazianebebi sapoli-
cio patimrobisas. man aseve moixmo ialovenis policiis ganyofileba-
Si ramdenime sxva dakavebulis Cvenebebi, romlebic adasturebdnen, rom 
naxes, Tu rogor gaiyvanes V.R. saknidan janmrTeli da mogvianebiT dabru-
nebuls arasaTanado mopyrobis aSkara niSnebi etyoboda. igive mowmeebi 
acxadebdnen, rom ar daunaxavT, sakanSi vinmes meore dakavebuli daeSave-
binos. N.R.-ma aseve moixmo is faqti, rom im saproceso nabijebSi, romle-
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bic gadaidga ialovenis policiis ganyofilebaSi orive ganmcxadeblis 
winaaRmdeg warmoebul saqmeSi, arc erTi ganmcxadebeli ar CaurTavT. 
misi azriT, es adasturebda, rom isini am ganyofilebaSi kanonieri miz-
niT ar gadauyvaniaT. sabolood, man moixmo sisxlis samarTalwarmoebis 
procesSi mis da V.R.-is mier Setanili samoqalaqo sarCelebi. man sadavo 
gaxada amnistiis Sesaxeb kanonis gamoyeneba im braldebulebTan mimarTe-
biT, romelTac maT mier Cadenili danaSaulis msxverplTa kompensireba 
ar mouxdeniaT - garemoeba, romelic ewinaaRmdegeboda am kanons. V.R.-ma 
analogiuri apelacia Seitana. prokuroris apelaciaSi aRniSnuli iyo, 
rom orive ganmcxadebels aCvenes ialovenis policiis ganyofilebis yve-
la TanamSromlis fotosuraTebi, damnaSavis amocnobis mizniT, da orivem 
amoicno policielebi, romlebic maT arasaTanadod moepyrnen. 

29. 2004 wlis 15 ianvars Cisinaus saapelacio sasamarTlom nawilobriv 
gaauqma pirveli instanciis sasamarTlos gadawyvetileba. man gaamarTla 
ori oficeri, romelTac qveda instanciis sasamarTlom, gulgrilobis 
muxliT, gamamtyunebeli ganaCeni gamoutana. saapelacio sasamarTlom da-
adgina, rom am oficrebis movaleoba ar iyo I.C.-s saCivris daregistrireba. 
sasamarTlom qveda instanciis sasamarTlos gadawyvetilebis sxva nawilebi 
ZalaSi datova, kerZod, daadgina, rom arasaTanado mopyrobis Sesaxeb gan-
mcxadeblebis saCivarze uaris Tqma swori gadawyvetileba iyo. sasamarT-
lom miiCnia, rom ganmcxadebelTa Cvenebebi simarTles ar Seesabameboda, 
pirvel rigSi imitom, rom maT sxeulze aRmoCenili dazianebebi, romlebic 
samedicino daskvnebSi iyo aRniSnuli, ar emTxveoda ganmcxadeblebis mier 
aRwerili maneriT miyenebul dazianebebs da, meore rigSi, „maT am Cvene-
bebis Tavdacvis saSualebad gamoyeneba SeeZloT sisxlis samarTalwar-
moebisas, romelSic isini braldebulni iyvnen mZime danaSaulis CadenaSi“. 
metic, CPT-s angariSebi da sxva msgavsi dokumentebi ver amtkicebda, rom 
ganmcxadeblebs dazianebebi braldebulma oficrebma miayenes da, amgva-
rad, gamamtyunebeli ganaCeni am angariSebs ver daefuZneboda.

30. ganmcxadeblebis advokatma gadawyvetilebis samarTlebrivi saki-
Txebi gaasaCivra. igi iSveliebda saqmeSi arsebul sxvadasxva dokuments 
da iTxovda gamamtyunebeli ganaCenis gamotanas im policielTa mimarT, 
romlebic braldebulni iyvnen uflebamosilebis gadametebaSi arasaTa-
nado mopyrobis gziT.

31. 2004 wlis 29 ivniss uzenaesma sasamarTlom saapelacio saCivari ar 
daakmayofila, magram gansaxilvelad miiRo prokuroris apelacia, ro-
melSic es ukanaskneli ori braldebulis mimarT gamamtyunebeli ganaCe-
nis gamotanas iTxovda. uzenaesma sasamarTlom saqme kvlav gansaxilve-
lad daabruna Cisinaus saapelacio sasamarTloSi.

32. 2005 wlis 26 ianvars Cisinaus saapelacio sasamarTlom gaauqma 
raionuli sasamarTlos gadawyvetileba im nawilSi, romliTac pirveli 
instanciis sasamarTlom arasaTanado mopyrobaSi braldebuli sami ofi-
ceri gaamarTla. saapelacio sasamarTlom, axali gadawyvetilebiT, samive 
oficris mimarT gamamtyunebeli ganaCeni gamoitana - sisxlis samarTlis 
kodeqsis 185-e muxlis me-2 punqtiT gaTvaliswinebuli uflebamosile-
bis aSkara gadametebis safuZvelze (ix. qvemoT „Sesabamisi Sidasaxelmwi-
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foebrivi samarTali“). TiToeul oficers miesaja sami wliT Tavisufle-
bis aRkveTa da samarTaldamcvel organoebSi muSaobis ufleba ori wliT 
CamoerTvaT. sasamarTlos gadawyvetilebiT, ganaCenis aRsruleba SeCer-
da erTwliani probaciis periodiT, dadginda ra, rom oficrebi sakmaod 
axalgazrdebi iyvnen, hyavdaT ojaxebi, manamde ar yofilan pasuxisgebaSi 
micemulni da sazogadoebas maTze dadebiTi azri hqonda.

33. 2005 wlis 27 aprils uzenaesma sasamarTlom ZalaSi datova zemoaRniS-
nuli ganaCeni. man daadgina, rom saqmis masalebiT - maT Soris, CPT-s amgari-
SebiT, mowmeTa CvenebebiTa da samedicino daskvnebiT - gonivrul eWvs miRma 
mtkicdeba sami oficris arasaTanado mopyroba ganmcxadebelTa mimarT. 

34. ganmcxadeblebma evropis sasamarTlos warmoudgines Amnesty In-
ternational-is moldovis ganyofilebis wevrebisa da moldovis advokatTa 
asociaciis Tavmjdomaris sagazeTo interviuebi, romlebSic isini amtki-
cebdnen, rom arasaTanado mopyroba rutinulad gamoiyeneboda zogierT 
samarTaldamcvel organoSi, gansakuTrebiT policielebisa da gamomZie-
blebis mier, TviTinkriminaciul gancxadebaTa mopovebisa da udanaSaulo 
adamianebis msjavrdebis mizniT.

B.  patimrobis pirobebi

35. sasamarTlosTvis 2003 wlis 15 seqtembers gagzavnil werilSi gan-
mcxadeblebi amtkicebdnen, rom araadamianur da Rirsebis Semlaxvel 
pirobebSi iyvnen dakavebulni - rogorc policiis generalur departa-
mentSi, romelic mdebareobda tiginas quCaze #6-Si, aseve, 2001 wlis 
28 ivnisidan, Cisinaus #3 sapatimro dawesebulebaSi (cnobili, rogorc 
sapatimro dawesebuleba #13). am ukanasknel sapatimro dawesebulebasTan 
dakavSirebiT, isini miuTiTebdnen Semdeg pirobebze: Zalian mZime formis 
gadatvirTuloba (20 patimari 25kv/m-is sakanSi; daaxloebiT aTi patimris 
saaTobiT moTavseba 1-2kv/m-is daketil sasamarTlo saknebSi, sasamarTlo 
procesebis molodinSi, sakvebis, wylisa da sapirfareSos gareSe); sakne-
bi gajerebuli  sigaretis sqeli kvamliTa da Ria formis sapirfareSos 
mZafri suniT, rasac emateboda ventilaciis ararseboba; gamdinare wylis 
ararseboba dRis umetes periodSi; dRis Suqi Zalze SezRudulad aRwev-
da sakanSi fanjrebze sqeli badisebri Jaluzebis gamo; sineste, sakvebad 
uvargisi saWmeli da araadekvaturi samedicino momsaxureba.

36. ganmcxadeblebi aseve amtkicebdnen, rom CisinauSi, tiginas quCa-
ze #6-Si mdebare dakavebis izolatorSi yofnisas maTi korespondencia 
cenzuras gadioda da Zalze SezRuduli iyo garesamyarosTan kontaqti.

II. Sesabamisi masalebi

A. Sesabamisi erovnuli kanonmdebloba da praqtika

37. gansaxilveli droisTvis ZalaSi arsebuli sisxlis samarTlis ko-
deqsis Sesabamisi debulebebi ase ikiTxeba:
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muxli 36: sasjelis Sefardebis zogadi principebi

„sasamarTlos mier Sefardebuli sasjeli srulad unda Seesabamebodes 
winamdebare kodeqsis zogadi nawilis debulebebs da unda xvdebodes wi-
namdebare kodeqsis kerZo nawilis farglebSi, romelic Cadenili dana-
SaulisTvis sanqcias adgens. sasjelis Sefardebisas sasamarTlo eyrdno-
ba samarTlebriv TviTSegnebas da iTvaliswinebs danaSauliT gamowveuli 
socialuri safrTxis bunebasa da xarisxs, gansasjelis xasiaTsa da saqmis 
nebismier Semamsubuqebel an damamZimebel garemoebas“.

muxli 37: Semamsubuqebeli garemoebebi

„sasjelis Sefardebisas Semamsubuqeblad iTvleba Semdegi garemoebebi:

1. damnaSavis mier danaSaulis saziano Sedegebis Semcireba, zianis ne-
bayoflobiT anazRaurebis an zaralis aRdgenis formiT;

2. danaSauli ganpirobebuli iyo garTulebuli piradi an ojaxuri md-
gomareobiT;

3. danaSauli Cadenilia muqaris an iZulebis qveS, an gamowveuli iyo 
ekonomikuri an samsaxurebrivi sirTuleebiT, an sxva formis damo-
kidebulebiT;

4. danaSauli Cadenilia msxverplis mier ukanono qmedebiT provocire-
buli Zlieri emociuri reaqciis fonze;

5. danaSauli Cadenilia socialurad saSiSi Semotevis gasaneitrale-
blad, Tundac kanonieri Tavdacvis farglebis gadacilebiT;

6. danaSauli Caidina arasrulwlovanma;
7. danaSauli Caidina orsulma qalma;
8. gulwrfeli monanieba an nebayoflobiT Cabareba;
9. danaSaulis gaxsnaSi mniSvnelovani wvlilis Setana.

sasjelis Sefardebisas sasamarTlom SeiZleba sxva garemoebebic miiCnios 
Semamsubuqeblad.“

muxli 38: damamZimebeli garemoebebi

„sasjelis Sefardebisas damamZimeblad iTvleba Semdegi garemoebebi:

1. damanaSavis manamde nasamarTleoba.
 adre Cadenili danaSaulis [an danaSaulebis] bunebidan gamomdinare, 

sasamarTlo uflebamosilia es garemoeba damamZimeblad ar miiC-
nios;

2. danaSauli Cadenilia organizebuli jgufis mier;
3. danaSauli Cadenilia finansuri an sxva motiviT;
3/1. danaSauli Cadenilia [msxverplis] erovnuli mikuTvnebulobis, an 

rasobrivi siZulvilisa an upativcemulobis gamo;
4. danaSauls mohyva mZime Sedegebi;
5. danaSauli mimarTuli iyo mcirewlovanis, moxucis, an mowyvladi 

piris mimarT;
6. danaSauli Caidina sazogadoebrivi wesrigis dacvaze pasuxismgebel-

ma pirma;
7. mcirewlovanTa waqezeba danaSaulisken an maTi CarTva danaSaulSi;
8. danaSauli moicavda msxverplis mimarT gansakuTrebulad sastik an 

damamcirebel qmedebas;
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9. danaSauli Cadenilia bunebrivi kataklizmebis dros;
10. danaSaulma ganzogadebuli xasiaTis safrTxe Seqmna;
11. danaSauli Cadenilia sxva adamianis finansuri, samsaxurebrivi an 

sxva damokidebulebis borotad gamoyenebiT;
12. danaSauli Cadenilia alkoholis zemoqmedebiT. sasamarTlo ufle-

bamosilia es garemoeba damamZimeblad ar miiCnios, danaSaulis bu-
nebis gaTvaliswinebiT.

13. danaSauli Cadenilia piradi TavdebobiT gaTavisuflebuli piris mier 
,Tavdebobis periodSi an am vadis gasvlidan erTi wlis ganmavlobaSi.“

muxli 43: msjavrdeba sasjelis aRsrulebis SeCerebiT

„Tu sasamarTlo, saqmis garemoebebisa da msjavrdebulis xasiaTis gaTva-
liswinebiT, miva daskvnamde, rom am pirisTvis Tavisuflebis aRkveTis 
formiT garkveuli drois ganmavlobaSi sasjelis moxda gonivruli ar iq-
neba, man SeiZleba brZanos ganaCenis aRsrulebis SeCereba, ra SemTxvevaSic 
sasamarTlo ganaCenSive miuTiTebs misi gadawyvetilebis mizezebs. amgvar 
saqmeebSi sasamarTlo brZanebs, rom ganaCeni ar aRsruldes, Tu msjavr-
debuli sasamarTlos mier dadgenil probaciis periodSi ar Caidens axal 
danaSauls da Seasrulebs yvela im valdebulebas, romelic mas sasamarT-
lom daakisra probaciis periodSi.

probaciis periodi grZeldeba erTidan xuT wlamde. ...“

muxli 101/1: wameba

„qmedebebi, romlebic pirs ganzrax ayenebs sastik fizikur an sulier tan-
jvas, gansakuTrebiT iseTi miznebiT, rogoricaa misgan an mesame mxarisgan 
informaciis an aRiarebiTi Cvenebebis mopoveba, misi dasja im qmedebisaT-
vis, romelic man an mesame mxarem Caidina, an eWvmitanilni arian mis Cade-
naSi, an am piris an mesame mxaris damcirebisa da maTze zewolis mizniT, 
an nebismieri sxva mizniT, romelic efuZneba diskriminacias, safuZvlis 
miuxedavad, aseve, roca aseT tkivilsa an tanjvas pirs ayenebs saxelmwifo 
moxele an Tanamdebobis piri, mis mier pirdapir an iribad waqezebiT an 
SewynarebiT - aRniSnuli ar gulisxmobs tkivils an tanjvas, romelic Tan 
sdevs kanonieri sanqciebis gatarebas da maTTvis damaxasiaTebeli an maTgan 
gamowveulia - isjeba Tavisuflebis aRkveTiT samidan Svid wlamde vadiT.“

muxli 185: uflebamosilebis gadameteba an ultra vires qmedebebi

„sajaro moxeleebi uflebamosilebis gadametebis an ultra vires qmedebebis 
gamo, anu qmedebebis, romlebic aSkarad scdeba maTTvis kanoniT miniWe-
buli uflebebisa da uflebamosilebis farglebs, Tu amiT isini sazoga-
doebriv interess an fizikuri an iuridiuli pirebis uflebebsa da ka-
nonier interesebs arsebiTad azaraleben, unda daisajon sam wlamde Ta-
visuflebis aRkveTiT, an jarimiT saxelfaso minimumis 30-dan 100-%mde, 
an Tanamdebobidan gaTavisuflebiT, rasac yvela SemTxvevaSi Tan sdevs 
garkveuli uflebamosilebis dakavebis an garkveul saqmianobaSi CarTvis 
akrZalva xuT wlamde vadiT.
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uflebamosilebis gadameteba an ultra vires qmedebebi, romlebsac Tan erT-
vis Zaladoba an iaraRis gamoyeneba an wameba da azianebs msxverplis pirad 
Rirsebas, isjeba Tavisuflebis aRkveTiT samidan aT wlamde da garkveuli 
uflebamosilebis dakavebis an garkveul saqmianobaSi CarTvis akrZalviT 
xuT wlamde vadiT.“

38. policiis eTikisa da deontologiis kodeqsi miRebulia 2006 wlis 
10 maiss (kanoni #481, ZalaSia 2006 wlis 18 maisidan). am kodeqsis Tanax-
mad, dauSvebelia arasaTanado mopyroba an amgvari da araadamianuri an 
Rirsebis Semlaxveli mopyrobis an dasjis Sewynareba an waqezeba, „gare-
moebaTa miuxedavad“.

39. ukanono qmedebebiT miyenebuli zianis kompensaciis Sesaxeb kanonis 
#1545 (1998) Sesabamisi debulebebi sisxlis samarTlis sagamoZiebo orga-
noebis, prokuraturisa da sasamarTloebis mier Camoyalibebulia saqmeSi 
Sarban v. Moldova (# 3456/05, § 54, 4 oqtomberi, 2005).

40. saqmeSi Belicevecen v. the Ministry of Finance (# 2ra-1171/07, 4 ivlisi, 2007) 
uzenaesma sasamarTlom daadgina, rom  kanonis # 1545 (1998) safuZvelze, 
pirs zianis anazRaureba SeeZlo moeTxova mxolod im SemTxvevaSi, Tu mas 
sasamarTlo srulad gaamarTlebda sisxlis samarTlebriv braldebebSi. 
radgan batoni beliCeveCeni wamoyenebuli braldebebidan erT-erTSi dam-
naSaved cnes, mas ufleba ar hqonda, zianis anazRaureba moeTxova.

B. wamebis da araadamianuri an Rirsebis Semlaxveli mopyrobis an das-
jis evropuli komitetis (CPT) angariSebi 

41. moldovisi 2001 wlis 10-dan 22 ivnisamde vizitis Sesaxeb CPT-is 
angariSis Sesabamis nawilSi vkiTxulobT:

„24. gansakuTrebuli yuradReba unda daeTmos ialovenis policiis ganyo-
filebaSi dakavebuli piris saqmes. pirveli gasaubrebisas am adamians ar 
aReniSneboda raime saxis dazianebebi. masTan meore vizitis dros, momde-
vno dRes, delegaciis wevri erT-erTi eqimis mier samedicino Semowmebisas, 
dakavebuls aRmoaCnda 1sm sigrZis fufxebiT dafaruli Wriloba marcxena 
safeTqlis areSi, marcxena Tirkmlis areSi ki - 8X3 sm zomis mowiTalo-
molurjo hematoma. orive terfisguli palpaciiT mtkivneuli iyo da ga-
magrebuli, gansakuTrebiT quslis areSi. es dazianebebi Seesabameba mis mt-
kicebas, rom wina dRis saRamos, delegaciis wevrebis wasvlis Semdeg, mas 
policielebma myari rezinis nivTi TavSi ramdenjerme Caartyes, Semdeg igi 
aiZules skamze muxlebiT damdgariyo, win ki majebze xelborkilebi daades, 
dakiTxvisas mas fexis terfebze da marcxena Tirkmlis areSi scemdnen.

radgan dakavebuls eSinoda, rom delegaciis wasvlis Semdeg mas kvlav 
arasaTanadod moepyrobodnen, CPT-m Sinagan saqmeTa saministros sakon-
taqto pirs sTxova nabijebis dauyovnebliv gadadgma dakavebulis dacvis 
uzrunvelsayofad, mas aseve eTxova mokvlevis Catareba ialovenis sapo-
licio patimrobaSi myof pirTa mopyrobasTan dakavSirebiT. ganmcxadebe-
li gadaiyvanes dedaqalaqis winaswari dakavebis izolatorSi da mas ad-
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vokatis TandaswrebiT Cautarda samedicino eqspertiza. Sinagan saqmeTa 
saministros mier Catarebuli Sida gamoZiebisas gamovlinda, rom imave 
ganyofilebaSi moTavsebulma sxva pirma aseve daiCivla gamoZiebis warm-
marTvel oficrebTan fizikuri Zalis gamoyenebiT arasaTanado mopyro-
baze. samedicino eqspertiza am pirsac Cautarda. 2001 wlis 5 noembriT 
daTariRebul werilSi moldovelma xelisuflebis organoebma aRniSnes, 
rom sisxlis samarTlis kodeqsis 182-e muxlis me-5 punqtis safuZvelze 
(uflebamosilebis gadameteba), prokuraturam sisxlis samarTlis saqme 
aRZra. gamoZieba daiwyo da saqme male sasamarTlos gadaecema. 

CPT am informacias didi interesiT moekida da survili gamoxata, 
droulad miewodebinaT informacia sasamarTlos gadawyvetilebis Sesaxeb.

25. rogorc zemoT, me-13 punqtSi aRiniSna, mdgomareobis gauaresebis 
gamo, delegaciam moixmo konvenciis me-8 muxlis me-5 punqti da moldovis 
xelisuflebis organoebs mosTxova, dagvianebis gareSe CaetarebinaT gu-
lisxmieri da damoukidebeli mokvleva im meTodebTan dakavSirebiT, romle-
bsac operatiuli sapolicio danayofebi mTeli qveynis masStabiT iyenebdnen 
dakavebul pirTa dakiTxvisas. moldovis Sesabamisma organoebma 2001 wlis 
5 noembriT daTariRebul werilSi ubralod mianiSnes: „Sinagan saqmeTa sa-
ministro acxadebs, rom misTvis cnobili ar aris dakavebul pirTa dakiTx-
visas policielTa mier araadamianuri meTodebis gamoyenebis konkretuli 
saqmeebis Sesaxeb“ da Seiswavlis saproceso qmedebebs arasaTanado mopyro-
bis saCivrebze. komitetis azriT, amgvari damokidebuleba calsaxad daus-
abuTebelia, 2001 wlis vizitisas mopovebuli informaciis gaTvaliswinebiT. 

CPT moixmobs konvenciis me-3 muxls da moldovis xelisuflebas mou-
wodebs, dauyovnebliv Caataron zemoaRniSnuli gamoZieba da komitets 
2001 wlis angariSis gadagzavnidan sami Tvis vadaSi acnobon Sesabamisi 
Sedegebis Sesaxeb.“

42. CPT-is 2001 wlis angariSze moldovis mTavrobis mier 2002 wlis 26 
ivniss gagzavnili pasuxis Sesabamis nawilSi vkiTxulobT:

„24. CPT-s surs, acnobon Sesabamis punqtSi naxseneb saqmesTan dakavSire-
biT prokuroris mimarTvis safuZvelze gamotanili sasamarTlo gadawyve-
tilebis Sesaxeb.

gacnobebT, rom sisxlis samarTlis kodeqsis 185-e muxlis me-2 punqtis 
safuZvelze (uflebamosilebis gadameteba an ultra vires qmedebebi) aRZruli 
sisxlis samarTlis saqme kvlav sagamoZiebo etapzea. ...

28. CPT  moldovis xelisuflebis organoebisgan komentars iTxovs gamo-
Ziebis Tanamedrove meTodebis daxvewis Sesaxeb.

am sakiTxTan dakavSirebiT, samwuxarod, aranairi winsvla ar aRiniSneba.

29. CPT-s surs informaciis miReba policiis deontologiis kodeqsis 
proeqtis SeqmnasTan dakavSirebiT.

didi wuxiliT unda aRvniSnoT, rom am mimarTulebiT aranairi winsvla ar 
aRiniSneba.“
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C. gaeros stambulis oqmi

43. wamebis da sxva sastiki, araadamianuri an Rirsebis Semlaxveli mo-
pyrobis an  dasjis efeqtiani gamoZiebisa da dokumentirebis saxelmZR-
vanelo (stambulis oqmi) gaeros adamianis uflebaTa umaRles komisars 
1999 wlis 9 agvistos gadaeca. „stambulis principebma“ mogvianebiT gae-
ros mxardaWera hpova gaeros adamianis uflebaTa umaRlesi komisrisa da 
generaluri asambleis rezoluciebSi. es aris pirveli wyeba saxelmZR-
vanelo principebisa, romlebic Seiqmna wamebis gamosaZieblad. oqmi moi-
cavs srul praqtikul miTiTebebs (1) im pirTa Sesamowmeblad, romlebic 
acxadeben, rom gaxdnen wamebis an arasaTanado mopyrobis msxverplni; (2) 
savaraudo wamebis  saqmeTa gamosaZieblad da (3) Sesabamisi organoebisaT-
vis angariSebis mosamzadeblad gamoZiebis daskvnebis Sesaxeb. 

wamebisa da sxva sastiki, araadamianuri an Rirsebis Semlaxveli mo-
pyrobis, an sasjelis efeqtiani gamoZiebisa da dokumentirebis Sesaxeb 
principebi Camoyalibebulia saxelmZRvanelos 1-l danarTSi. danarTis 
Sesabamis nawilSi vkiTxulobT:

„wamebisa da sastiki, araadamianuri an Rirsebis Semlaxveli mopyrobisa 
da dasjis (SemdegSi - wameba da sastiki mopyrobis sxva saxeobebi) qme-
diTi gamokvlevisa da dokumentirebis mizania: faqtebis gamokvleva da 
msxverplisa da maTi ojaxebis mimarT calkeuli individebisa da saxel-
mwifos pasuxismgeblobaTa gansazRvra da aRiareba; recidivebis Tavidan 
asacileblad aucilebeli zomebis gansazRvra da, sisxlis samarTlebrivi 
devnis an/da Sesabamis SemTxvevebSi, gamoZiebis mier dadgenil pasuxismge-
bel pirTa disciplinuri dasjis xelSewyoba, saxelmwifos mxridan sruli 
anazRaurebisa da kompensaciis, maT Soris, samarTliani da adekvaturi 
finansuri kompensaciis da mkurnalobisa da reabilitaciisTvis saWiro 
saxsrebiT uzrunvelyofis aucileblobis demonstrireba.

saxelmwifo uzrunvelyofs wamebisa da sastiki mopyrobis Sesaxeb saCi-
vrebisa da sxva SetyobinebaTa operatiul da qmediT gamoZiebas. gamoZieba 
tardeba im SemTxvevaSic ki, roca ar aris aSkarad gamoxatuli saCivari, 
Tuki arsebobs sxva niSnebi SesaZlo wamebis an sastiki mopyrobis Sesaxeb. 
pirebi, romlebic atareben gamoZiebas, unda iyvnen damoukidebelni sava-
raudo damnaSavisa da im dawesebulebisagan, sadac is muSaobs, aseve unda 
iyvnen kompetenturni da miukerZoebelni. maT xeli unda miuwvdebodeT 
miukerZoebel samedicino da sxva eqspertebze, an uflebamosilni unda 
iyvnen, moiwvion isini gamoZiebis Casatareblad. ...

sagamoZiebo organos aqvs ufleba da akisria movaleoba, gamoiTxovos ga-
moZiebisaTvis aucilebeli nebismieri informacia. ... wamebasa an arasaTa-
nado mopyrobaSi potenciurad monawile pirebs unda CamoerTvaT ufle-
bamosileba an  kontrolis saSualeba - iqneba es pirdapiri Tu iribi kon-
troli ganmcxadeblebze, mowmeebsa da maT ojaxebze, aseve maTze, vinc 
atarebs gamoZiebas.

wamebisa da arasaTanado mopyrobis msxverpls da mis kanonier warmomadge-
nels unda ecnoboT da xeli  miuwvdebodeT nebismier mosmenaze, aseve, ga-
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moZiebasTan dakavSirebul yvela Sesabamis informaciaze da ufleba aqvT, 
warmoadginon sxva mtkicebuleba.

...

gonivrul vadaSi Sedgenili angariSi unda moicavdes informacias mokvle-
vis farglebisa da mtkicebulebaTa Sesafaseblad gamoyenebuli procedu-
rebisa Tu meTodebis Sesaxeb, aseve, faqtobriv garemoebebsa da gamoyene-
bul samarTalze dayrdnobiT gakeTebul daskvnebsa da rekomendaciebze. 
dasrulebisas angariSi xdeba sajaro. angariSi detalurad unda aRwerdes 
im konkretul movlenebs, romlebic dadginda, rom moxda da mtkicebule-
bebs, romlebsac daeyrdno daskvnebi, aseve, dakiTxul mowmeTa saxelebs, 
imaTi gamoklebiT, romelTa vinaobac dafarulia maTi usafrTxoebis mize-
zebidan gamomdinare. saxelmwifo gonivrul vadaSi pasuxobs gamoZiebis an-
gariSze da, saWiroebis SemTxvevaSi, miuTiTebs gasatarebel RonisZiebebze.

samedicino eqsperti, romelic monawileobs wamebisa da sastiki mopyrobis 
gamoZiebaSi, yovelTvis moqmedebs yvelaze maRali eTikuri normebis mixed-
viT, kerZod, nebismieri saxis gamokvlevis Catarebamde gamosakvlevi pirisa-
gan gamoiTxovs informirebul Tanxmobas. gamokvleva unda Seesabamebodes 
samedicino praqtikis dadgenil standartebs. kerZod, gamokvleva tardeba 
daxurul kars miRma, samedicino eqspertis kontroliT, usafrTxoebis sam-
saxuris warmomadgenlebisa da sxva Tanamdebobis pirTa dauswreblad. 

samedicino eqsperti operatiulad adgens zust werilobiT daskvnas. das-
kvnaSi mocemulia:

(a) gamosakvlevi pirisa da im piris gvari, romelic eswreba eqsperti-
zas, agreTve, organizaciis an dawesebulebis dasaxeleba, romlebsac isini 
warmoadgenen, zusti dro da ricxvi, im dawesebulebis adgilmdebareoba, 
xasiaTi da misamarTi (saWiroebis SemTxvevaSi, oTaxis nomris miTiTebiT), 
sadac tardeba eqspertiza (magaliTad, dakavebulTa moTavsebis centri, 
klinika, saxli); gamosakvlev pirTan dakavSirebuli garemoebebi (magali-
Tad, Semosvlisas an eqspertizisas gamosakvlevi piris mimarT gamoyene-
buli nebismieri saxis SemzRudveli saSualebis xasiaTi, gamokvlevaze 
usafrTxoebis TanamSromelTa daswrebis faqti, im piris qceva, romelic 
Tan axlavs patimars, muqaris gancxadebebi im piris misamarTiT, romelic 
atarebs eqspertizas) da sxva nebismieri mniSvnelovani faqtori;

(b) intervius dros piris mier monaTxrobi sakuTari istoriis detaluri 
oqmi, maT Soris, wamebisa da sastiki mopyrobis savaraudod gamoyenebuli 
meTodebi, wamebis savaraudo dro da nebismieri Civili fizikur an fsiqo-
logiur simptomze;

(c) klinikuri daTvalierebisas gamovlenili fizikuri da fsiqologiuri 
simptomebis aRwera, Sesabamisi diagnostikuri gamokvlevebis da, SesaZleb-
lobis SemTxvevaSi, sxeulis nebismieri dazianebis feradi fotoebis CaTvliT;

(d) mosazrebebi aRmoCenili fizikuri da fsiqologiuri simptomebis Sesa-
Zlebel kavSirze wamebasa da sastik mopyrobasTan. rekomendaciebi gaicema 
saWiro mkurnalobisa da fsiqologiuri daxmarebis, agreTve, Semdgomi ga-
mokvlevebis Taobaze;
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(e) daskvna unda iyos xelmowerili da masSi garkveviT unda iyos miTiTe-
buli piri, romelmac Caatara gamokvleva. ...“

samarTali

44. ganmcxadeblebis TqmiT, maT mimarT dairRva konvenciis me-3 muxli, 
kerZod, maT iCivles imis Sesaxeb, rom centrus raionuli policiis gan-
yofilebaSi 2001 wlis 11 maiss policielebi da gamomZieblebi arasaTa-
nadod moepyrnen da amave dRes prokurorma uari Tqva maT mimarT sava-
raudo arasaTanado mopyrobasTan dakavSirebiT sisxlis samarTlis gamo-
Ziebis dawyebaze. imave muxlis safuZvelze, maT aseve iCivles ialovenis 
policiis ganyofilebaSi 2001 wlis 13 ivniss maT mimarT arasaTanado 
mopyrobis Sesaxeb da arasaTanado mopyrobasTan dakavSirebiT amave dRes 
Setanil saCivrebze samarTalwarmoebis dagvianebis gamo. konvenciis me-3 
muxlis Tanaxmad:

„aravin SeiZleba daeqvemdebaros wamebas, araadamianur an Rirsebis Se-
mlaxvel mopyrobas an dasjas“

45. ganmcxadeblebi moixmobdnen konvenciis me-3 da me-8 muxlebs pati-
mrobis araadamianur pirobebsa da, aseve, maTi korespondenciis cenzu-
rasTan dakavSirebiT. konvenciis me-8 muxlis Sesabamisi nawilis Tanaxmad:

„yvelas aqvs ufleba, pativi scen mis pirad da ojaxur cxovrebas, mis sa-
cxovrebelsa da mimoweras.“

46. ganmcxadeblebma aseve iCivles, rom samarTalwarmoebis sawyis 
etapze maT advokatebis daxmarebiT ar usargebliaT da advokatze xeli 
ar miuwvdebodaT dakavebidan pirvel dReebSi, rac ewinaaRmdegeba kon-
venciis me-6 muxls. konvenciis me-6 muxlis Sesabamisi nawilis Tanaxmad:

„samoqalaqo uflebaTa da movaleobaTa gansazRvrisas an wardgenili ne-
bismieri sisxlis samarTlebrivi braldebis safuZvlianobis gamorkvevisas 
yvelas aqvs gonivrul vadaSi misi saqmis samarTliani da sajaro ganxilvis 
ufleba...“

47. ganmcxadeblebma damatebiT moixmes konvenciis me-13 muxli da aR-
niSnes, rom maT ver isargebles dacvis efeqtiani saSualebiT arasaTa-
nado mopyrobis Sesaxeb saCivrebTan mimarTebiT, saCivrebSi aRniSnuli 
faqtebi ar gamoZiebula. konvenciis me-13 muxli gulisxmobs:

„yvelas, visac daerRva am konvenciiT gaTvaliswinebuli uflebebi da Ta-
visuflebebi, unda hqondes samarTlebrivi dacvis efeqtiani saSualeba 
erovnuli xelisuflebisagan, Tundac es darRveva Cidinos pirma, rome-
lic samsaxurebriv uflebamosilebas axorcielebda“.
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48. dabolos, ganmcxadeblebi moixmobdnen konvenciis me-17 muxls, ro-
melic gulisxmobs:

„am konvenciaSi araferi SeiZleba ganimartos ise, rom gulisxmobdes ro-
melime saxelmwifos, jgufis an piris uflebas, monawileobdes raime saq-
mianobaSi an ganaxorcielos raime qmedeba, romelic miznad isaxavs, ara-
rad aqcios konvenciiT gansazRvruli romelime ufleba Tu Tavisufleba, 
an SezRudos is imaze metad, vidre es konvenciiT aris gaTvaliswinebuli.“

I. dasaSveboba

49. mTavrobis mtkicebiT, mas Semdeg, rac policiis sami oficeri ero-
vnulma sasamarTlom damnaSaved cno ganmcxadebelTa mimarT arasaTana-
do mopyrobaSi, es ukanasknelni konvenciis me-3 muxliT garantirebuli 
uflebis darRvevis msxverplad aRar iTvlebian. ganmcxadeblebi mTavro-
bis argumentacias ar daeTanxmnen da moixmes policielebisTvis Sefarde-
buli sasjelis simsubuqe.

50. sasamarTlo miiCnevs, rom es sakiTxi mWidrod exeba Setanili ga-
nacxadis me-3 muxlTan dakavSirebuli nawilis arsebiT mxares. Sesabami-
sad, am sakiTxze igi me-3 muxlTan dakavSirebul saCivarSi gansaxilvel 
argumentebTan erTad imsjelebs.

51. mTavrobis mtkicebiT, ganmcxadeblebma ar amowures dacvis Sida-
samarTlebrivi saSualebebi, radgan maT, kanonis #1545 (1998)  safuZvel-
ze, samarTaldamcveli organoebis ukanono qmedebebiT miyenebuli zianis 
anazRaureba sasamarTloSi ar mouTxoviaT.

52. ganmcxadeblebis argumentaciiT, erovnul sasamarTlos maT mimarT 
gamamarTlebeli ganaCeni ar gamoutania im danaSaulisTvis, romelSic 
brali edebodaT. Sesabamisad, zemoxsenebuli kanonis gamoyeneba maT ar 
SeeZloT, rogorc es damtkicda saqmeSi Belicevecen (ix. zemoT punqti 40).

53. sasamarTlo iTvaliswinebs, rom mTavrobis msgavsi pretenzia man ar 
miiRo saqmeSi Sarban (citirebulia zemoT, § 59) da daadgina, rom mxolod 
gamamarTlebeli ganaCenis SemTxvevaSi hqonda adamians ufleba, zemoxse-
nebuli kanonis safuZvelze zianis anazRaureba moeTxova. Belicevecen-is 
saqme (ix. zemoT punqti 40) am daskvnas kidev ufro amyarebs. winamdeba-
re saqmeSi gancxadeblebma aRniSnes, rom sasamarTlos maT mimarT gama-
marTlebeli ganaCeni ar gamoutania, mTavrobam es ar uaryo. nebismier 
SemTxvevaSi, sasamarTlo xazs usvams, rom ganmcxadeblebs ar evalebaT 
maT xelT arsebuli dacvis erTze meti saSualebis gamoyeneba da mTavro-
bam ar uaryo, rom ganmcxadeblebma, rogorc dazaralebulma mxareebma, 
zianis anazRaureba moiTxoves policielTa winaaRmdeg sisxlis samarTa-
lwarmoebisas, razec sasamarTlosgan uari eTqvaT (ix. zemoT punqti 27). 
Sesabamisad, es pretenzia ar unda dakmayofildes.

54. sasamarTlo aseve aRniSnavs, rom ganmcxadeblebma iCivles centrus 
policiis ganyofilebasa da Cisinaus policiis generalur departamentSi 
2001 wlis 11 maisis savaraudo arasaTanado mopyrobis Sesaxeb. Tumca, 
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ganmcxadeblebis warmodgenili masalebi 2001 wlis 13 ivnisamde arasaTa-
nado mopyrobis arc erT mtkicebulebas ar moicavs. metic, CPT-m Tavis 
angariSSi aRniSna, rom ialovenis policiis ganyofilebaSi 2001 wlis 13 
ivnisis vizitisas adamians, romelic meore dRes kvlav moinaxules, Zala-
dobis kvali ar etyoboda (ix. zemoT punqti 41). sasamarTlo iTvaliswi-
nebs polkovnik P.D.-s angariSs (ix. zemoT punqti 17), CPT-s angariSze 
mTavrobis pasuxsa (ix. zemoT punqti 42) da am angariSis moxmobas adgi-
lobriv sasamarTlo gadawyvetilebaSi, romliTac sami policieli damna-
Saved cnes (ix. zemoT punqtebi 26, 29 da 33)  da askvnis, rom CPT-s 2001 
wlis angariSis 24-e da 25-e punqtebi  ganmcxadeblebs exeboda. maSasadame, 
sasamarTlo askvnis, rom 2001 wlis 13 ivnisamde arasaTanado mopyrobis 
Sesaxeb saCivari aSkarad dausabuTebelia da, Sesabamisad, cxaddeba dauS-
veblad - konvenciis 35-e muxlis me-3 da me-4 punqtebis Tanaxmad.

55. ganmcxadeblebi konvenciis me-6 muxlis Tanaxmad Ciodnen, rom maT 
ufleba ar miecaT, Sexvedrodnen advokats Cisinausa da ialovenis po-
liciis ganyofilebebSi dakavebis sawyis etapze. amis gamo ver moaxerxes 
maT mimarT gamotanili sasamarTlos aRkveTis RonisZiebis gasaCivreba. 
Tumca, sasamarTlos azriT, ganmcxadeblebma ver aCvenes, rom maT saqmeze 
damdgari Sedegi aRniSnulma savaraudo darRvevebma ganapiroba. Sesaba-
misad, konvenciis me-6 muxlis Tanaxmad warmodgenili saCivari aSkarad 
dausabuTebelia da dauSveblad cxaddeba konvenciis 35-e muxlis me-3 da 
me-4 punqtebis Tanaxmad.

56. Tumca, sasamarTlo aRniSnavs, rom ganmcxadeblebis mtkicebiT, maT 
ver SeZles aRkveTis RonisZiebis Sefardebis gasaCivreba advokatis rCe-
vis gareSe. sasamarTlo miiCnevs, rom es saCivari unda ganixilos kon-
venciis me-5 muxlis me-4 punqtis WrilSi, miuxedavad imisa, rom ganmcxa-
deblebs ar daukonkretebiaT, Tu ras gulisxmobdnen dakavebis sawyis 
etapSi, Tumca, ganacxadis am nawilSi isini saubrobdnen 2001 wlis ivnisis 
movlenebze. sasamarTlo iTvaliswinebs, rom winamdebare saqmeze ganacxa-
di sasamarTloSi Sevida 2002 wlis 6 da 28 noembers, anu eqvs Tveze meti 
xnis Semdeg 2001 wlis ivnisidan. maSasadame, konvenciis me-5 muxlis me-4 
punqtis Tanaxmad, ganmcxadeblebis mier iribad warmodgenili saCivari 
konvenciis 35-e muxlis 1-li punqtiT dadgenili vadis farglebs miRma 
rCeba da cxaddeba dauSveblad 35-e muxlis me-4 punqtis safuZvelze. 

57. sasamarTlo aseve aRniSnavs, rom ganmcxadeblebi Tavdapirvel ga-
nacxadSi iSveliebdnen konvenciis me-8, me-13 da me-17 muxlebs da arsebi-
Tad moixmobdnen imave sakiTxebs, romlebic dasves konvenciis me-3 muxl-
Tan mimarTebiT. Semdgom mimoxilvebSi ganmcxadeblebi am saCivrebs aRar 
Sexebian. Sesabamisad, sasamarTlo maTze ar imsjelebs.

58. sasamarTlo miiCnevs, rom konvenciis me-3 muxlTan dakavSirebuli 
saCivrebi (2001 wlis 13 ivnisamde arasaTanado mopyrobis braldebaTa 
garda) samarTlebriv SekiTxvebs badebs, romlebic imdenad seriozulia, 
rom arsebiTad unda ganixilos. ar arsebobs sxva safuZveli, ris gamoc igi 
gamocxaddeboda dauSveblad. maSasadame, sasamarTlo am saCivrebs acxa-
debs dasaSvebad. sasamarTlo misi gadawyvetilebis Tanaxmad - erTdrou-
lad imsjelos dasaSvebobasa da saqmis arsebiT mxareebze (konvenciis 29-e 
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muxlis me-3 punqti, ix. zemoT punqti 4) - dauyovnebliv ganixilavs am 
saCivrebis arsebiT mxareebs.

II. konvenciis me-3 muxlis savaraudo darRveva

A. mxareTa argumentebi

1.  ganmcxadebelTa mimarT arasaTanado mopyroba da konvenciis me-3 mux-
lis Tanaxmad saxelmwifos mier nakisri pozitiuri valdebulebebi

59. ganmcxadeblebis mtkicebiT, isini kvlav arasaTanado mopyrobis 
msxverplad iTvlebodnen, miuxedavad imisa, rom policiis sami oficris 
mimarT gamamtyunebeli ganaCeni gamoitanes. maT mimarT arasaTanado mo-
pyrobis intensiurobisa da miznis gaTvaliswinebiT (kerZod, aRiarebi-
Ti Cvenebebis amoReba), igi wamebad unda kvalificirdes, konvenciis me-3 
muxlis Sinaarsidan gamomdinare. ganmcxadeblebi amtkicebdnen, rom maTi 
arasaTanado mopyrobis faqtze gamoZieba Zalian nela mimdinareobda (gr-
Zeldeboda TiTqmis oTxi wlis ganmavlobaSi), rac ewinaaRmdegeba kon-
venciis me-3 muxlis saproceso moTxovnebs. isini aseve amtkicebdnen, rom 
xelisuflebis organoebma konvenciis me-3 muxliT nakisri pozitiuri 
valdebulebebi ver Seasrules, saxeldobr, ver uzrunvelyves, arasaTa-
nado mopyrobis akrZalvis Sesaxeb kanonmdeblobas prevenciuli efeqti 
SeeZina. kerZod, policielebs kanoniT gaTvaliswinebuli minimaluri san-
qcia SeefardaT da am sasjelis aRsrulebac SeCerda. Sesabamisad, maT 
Tavisufleba arasodes aRkveTiaT. metic, policiis oficrebi damnaSaved 
cnes ara wamebis CadenaSi, aramed naklebad stigmadadebul danaSaulSi  - 
uflebamosilebis gadameteba. 

60. mTavrobis mtkicebiT, mas Semdeg, rac policiis sam oficers See-
farda gamamtyunebeli ganaCeni, ganmcxadeblebs ufleba aRar hqondaT, 
moeTxovaT konvenciis me-3 muxlis darRvevis msxverplis statusi. mTa-
vroba aseve amtkicebda, rom ganmcxadebelTa arasaTanado mopyrobis fa-
qtze gamoZieba gulisxmierad da swrafad Catarda, rasac Sedegad mohyva 
damnaSaveTa gamovlena da sasamarTlos mier maTTvis sasjelis Sefardeba.

61. rac Seexeba arasaTanado mopyrobis akrZalvis prevenciul efeqts, 
mTavrobam aRniSna, rom danaSauli, romelSic policiis oficrebi damna-
Saved cno sasamarTlom, sisxlis samarTlis kodeqsiT klasificirdebo-
da, rogorc  „saSualo simZimisa“. saSiSad iTvleboda mxolod „mZime da 
gansakuTrebiT mZime“ danaSaulebi da, rogorc samedicino eqspertiziT 
gaxda cnobili, ganmcxadeblebs aReniSnebodaT mxolod umniSvnelo da-
zianebebi, rac ver CaiTvleboda wamebad. dabolos, sisxlis samarTlis 
kodeqsis 185-e muxlis me-2 punqti damatebiT sanqciasac gulisxmobda, 
rac gamoixateboda konkretuli saqmianobis Sesrulebisa an konkretul 
saqmianobaSi CarTvisgan diskvalifikaciaSi 5 wlamde vadiT. policiis 
oficrebs SeefardaT 2 wlamde diskvalifikacia, rac ar iyo minimaluri 
sasjeli da uzrunvelyofda kanonis saWiro prevenciul efeqts. 
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2. patimrobis pirobebi

62. ganmcxadeblebi amtkicebdnen, rom #3 sapatimro dawesebulebaSi 
(igi aseve cnobilia, rogorc #13 sapatimro dawesebuleba - ix. zemoT 
punqti 35) araadamianur da Rirsebis Semlaxvel pirobebSi iyvnen. isi-
ni moixmobdnen CPT-sa da adgilobrivi organoebis sxvadasxva angariSs, 
romlebiTac dasturdeboda penitencialuri sistemis  dafinansebis si-
mwire da, amis Sedegad, arasakmarisi sakvebi, arahigienuri pirobebi da 
dakavebulTa janmrTelobis sxva safrTxeebi sapatimroebSi. 

63. mTavroba ar daeTanxma ganmcxadebelTa argumentacias da aRniSna, 
rom daculi iyo erTi dakavebulisTvis 2 m2 farTis gamoyofis adgi-
lobrivi norma, iseve rogorc sxva normebi, dakavSirebuli, magaliTad, 
sakvebTan, higienasTan, gaTbobasTan, bunebriv ganaTebasa da samedicino 
momsaxurebis xelmisawvdomobasTan.  

B. sasamarTlos Sefaseba

1. ganmcxadebelTa mimarT arasaTanado mopyroba da konvenciis me-3 mux-
lis Tanaxmad saxelmwifos mier nakisri pozitiuri valdebulebebi

64. sasamarTlo aRniSnavs: mxareebi ar davoben faqtze, rom 2001 wlis 
13 ivniss ialovenis policiis ganyofilebaSi policielebi ganmcxadeble-
bs arasaTanadod moepyrnen. igi iTvaliswinebs, rom ganmcxadebeli inter 
alia daeqvemdebara falaka -s (ix. zemoT punqti 41). sasamarTlo xazs usvams, 
rom adamianis cema fexisgulebze an falaka yovelTvis ganzrax qmedebaa da 
kvalificirdeba, rogorc wameba (ix. Corsacov v. Moldova, # 18944/02, § 65, 
4 aprili, 2006, da Levinţa v. Moldova, # 17332/03, § 71, 16 dekemberi, 2008). 
Sesabamisad, dairRva ganmcxadeblis ufleba - ar daeqvemdebaros arasaTa-
nado mopyrobas, rac winamdebare saqmeSi ewinaaRmdegeba konvenciis me-3 
muxlis arsebiT moTxovnas.

im faqtis fonze, rom arasaTanado mopyrobaze pasuxismgebel oficre-
bs sasamarTlom gamamtyunebeli ganaCeni gamoutana da patimroba miusa-
ja, aucilebelia dadgindes, ganmcxadeblebs kvlav aqvT Tu ara ufleba, 
acxadebdnen, rom arian konvenciis me-3 muxlis darRvevis msxverplni. am 
sakiTxis gamorkvevisas sasamarTlo imsjelebs, Tu ramdenad Seasrules 
xelisuflebis organoebma me-3 muxliT nakisri valdebulebebi, kerZod, 
ganmcxadebelTa arasaTanado mopyrobis faqtze Catarda Tu ara efeqtia-
ni gamoZieba da sami oficrisTvis gamamtyunebeli ganaCenis gamotaniTa da 
sanqciis dakisrebiT Seasrula Tu ara mopasuxe saxelmwifom me-3 muxliT 
dakisrebuli pozitiuri valdebulebebi. 

(a) ganmcxadeblis mimarT arasaTanado mopyrobis faqtis gamoZieba

65. sasamarTlo iTvaliswinebs, rom saqmeSi Batı and Others v. Turkey (# 
33097/96 da #57834/00, ECHR 2004 IV (amonaridebi) man daadgina:

valeriu da nikola roSkebi moldovis winaaRmdeg



300

„133. ... roca adamiani damajereblad acxadebs, rom igi awames saxelmwifo 
moxeleTa xelSi yofnisas, cneba „dacvis efeqtiani saSualeba“ gulisxmobs 
- garda imisa, rom saWiroebis SemTxvevaSi, kompensacia gaices da ero-
vnul samarTalSi arsebul sxva dacvis saSualebebiT sargeblobas xeli 
ar SeeSalos -  siRrmiseul da efeqtian gamoZiebas. gamoZieba, romelic 
aRwevs am miznebs, garemoebebidan gamomdinare, SesaZloa gansxvavdebodes.  
Tumca, rogoric unda iyos gamoZiebis meTodi, xelisuflebis organoebma 
unda imoqmedon oficialuri saCivris SetanisTanave. maSinac, roca saCiva-
ri dafiqsirebuli ar aris, magram sakmarisad cxadi miniSnebebi arsebobs, 
rom moxda wameba an arasaTanado mopyroba, gamoZieba unda daiwyos (ix. 
sxva saqmeebTan erTad, Özbey v. Turkey (dec.), # 31883/96, 8 marti, 2001; ix. 
aseve stambulis oqmi, zemoT punqti 43). xelisuflebis organoebma unda 
gaiTvaliswinon wamebis msxverplTa gansakuTrebiT mowyvladi viTareba da 
is faqti, rom seriozul arasaTanado mopyrobas daqvemdebarebuli pirebi 
xSirad mzad ar arian an survili ar aqvT, daafiqsiron saCivari  (ix. Aksoy 
v. Turkey [,1996 wlis 18 dekemberis gadawyvetileba, Reports of Judgments and De-
cisions 1996 VI,] pp. 2286-87, §§ 97-98).

...

136. eWvs miRmaa, rom dauyovnebliv da gonivruli siswrafiT gamoZiebis 
moTxovna am konteqstSic moiazreba. xelisuflebis organoebis dauyo-
vnebeli reaqcia arasaTanado mopyrobis Sesaxeb braldebaTa gamoZiebisas, 
SesaZloa, zogadad CaiTvalos arsebiTad, kanonis uzenaesobis principi-
sadmi sazogadoebis rwmenis SenarCunebis an SeTqmulebisa Tu ukanono 
qmedebebisadmi tolerantobis gamovlenis prevenciisTvis (ix. sxva saqmee-
bTan erTad, Indelicato v. Italy, # 31143/96, § 37, 18 oqtomberi, 2001, da Özgür 
Kılıç v. Turkey (dec.), # 42591/98, 24 seqtemberi, 2002). miuxedavad imisa, rom 
konkretul situaciaSi SesaZloa sagamoZiebo procesi dabrkolebebiT an 
sirTuleebiT Seferxdes, zogadad arsebiTia xelisuflebis organoebisT-
vis, dauyovnebliv wamoiwyon gamoZieba, kanonis uzenaesobis principisadmi 
sazogadoebis rwmenis SenarCunebis an SeTqmulebisa Tu ukanono qmedebe-
bisadmi tolerantobis gamovlenis prevenciisaTvis (ix. mutatis mutandis, 
Paul and Audrey Edwards v. the United Kingdom, # 46477/99, § 72, ECHR 2002 II).“

66. rac Seexeba ganmcxadebelTa braldebebze dawyebul gamoZiebas, sa-
samarTlo aRniSnavs, rom xelisuflebis organoebma ganmcxadebelTa mi-
marT arasaTanado mopyrobis Sesaxeb Seityves 2001 wlis 14 ivniss, roca 
CPT-m maT es acnoba. Sedegad, 2001 wlis 15 ivniss ganmcxadeblebi moi-
naxules Sinagan saqmeTa saministros oficrebma (ix. zemoT punqti 14) da 
imave dRes polkovnikma D.P.-m arasaTanado mopyrobis Sesaxeb angariSi 
ministrs warudgina (ix. zemoT punqti 17).

67. sasamarTlo aRniSnavs: miuxedavad am mravali Tanmxvedri angari-
Sisa, rom ganmcxadeblebs arasaTanadod moepyrnen, isini eqimTan gadai-
yvanes mxolod 2001 wlis 18 ivniss, xelisuflebis organoebis mier am 
problemis Setyobidan meoTxe dRes (ix. zemoT punqti 18). am periodSi 
Wrilobebi nawilobriv moSuSda da, rogorc sworad aRniSnes ganmcxa-
deblebma, dagvianebas Sedegad mohyva eqimis daskvna, rom maT sxeulze 
„umniSvnelo dazianebebi“ aReniSnebodaT.
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68. metic, mas Semdeg, rac samedicino daskvniT dadasturda ganmcxa-
deblebis mimarT arasaTanado mopyroba da 2001 wlis 21 ivniss Sinagan 
saqmeTa saministrom gasca brZaneba, dawyebuliyo sisxlis samarTlis ga-
moZieba (ix. zemoT punqti 20), gamoZieba daiwyo mxolod erTi Tvis Semdeg, 
2001 wlis 21 ivliss. 

69. dabolos, sasamarTlo miiCnevs, rom CPT-s daskvnebiT,  samedicino 
angariSebiTa da mowmeTa CvenebebiT, bevri mtkicebuleba dagrovda. am 
sawyis mtkicebulebaTa fonze da erovnuli sasamarTlos gadawyvetile-
bebidan gamomdinare, irkveva, rom sasamarTloebs ar garTulebiaT arc 
faqtobriv garemoebaTa dadgena da arc rTuli samarTlebrivi sakiTxebis 
gadaWra. am arguments amyarebs is faqtic, rom prokuraturam 2001 wlis 
noemberSi ukve daasrula gamoZieba da saqme gansaxilvelad gadaugzavna 
arsebiTad ganmxilvel sasamarTlos (ix. zemoT punqti 24).

70. sasamarTlo miiCnevs, rom arasaTanado mopyrobis Semowmebis miz-
niT ganmcxadeblebis eqimTan miyvanisa da sisxlis samarTlis gamoZiebis 
dawyebis dagvianeba arRvevda dauyovnebliv gamoZiebis moTxovnas kon-
venciis me-3 muxlis Tanaxmad. 

(b) arasaTanado mopyrobis akrZalvis prevenciuli efeqti

71. sasamarTlo iTvaliswinebs, rom saqmeSi Okkalı v. Turkey (# 52067/99, 
§ 65, ECHR 2006 XII (amonaridebi) man daadgina:

„... me-3 muxlis saproceso moTxovnebi scdeba winaswari gamoZiebis etaps, 
rodesac... gamoZiebas mivyavarT erovnuli sasamarTloebis samarTle-
briv qmedebamde: samarTalwarmoebis procesi, arsebiTi ganxilvis etapis 
CaTvliT, unda Seesabamebodes me-3 muxliT gaTvaliswinebuli akrZalvis 
moTxovnebs. es imas niSnavs, rom erovnulma sasamarTlo organoebma fi-
zikuri an fsiqologiuri tanjvis faqti dausjeli ar unda datovon ara-
fris fasad. amas arsebiTi mniSvneloba aqvs kanonis uzenaesobis principi-
sadmi sazogadoebis rwmenisa da mxardaWeris SenarCunebisa da SeTqmule-
bis an ukanono qmedebebisadmi tolerantobis gamovlenis prevenciisTvis 
(ix. mutatis mutandis, Öneryıldız v. Turkey [GC], # 48939/99, § 96, ECHR 2004 XII).“

72. sasamarTlo iTvaliswinebs, rom winamdebare saqmeSi, policiis sami 
oficeri erovnulma sasamarTlom damnaSaved cno ganmcxadebelTa mimarT 
arasaTanado mopyrobaSi da miusaja sami wliT Tavisuflebis aRkveTa da 
samarTaldamcvel organoSi muSaobis diskvalifikacia ori wliT. pati-
mrobis es vada kanoniT gaTvaliswinebuli minimaluri sanqcia iyo (ix. 
zemoT punqti 37). erovnuli sasamarTloebis prerogativaa, damnaSavisT-
vis sasjelis Sefardebisas gansazRvron sanqciis odenoba, romelic maTi 
rwmeniT, yvelaze Sesaferisia sasjelis saganmanaTleblo da prevenciu-
li efeqtis uzrunvelsayofad. ase moiqcnen sasamarTloebi winamdebare 
saqmeSi da sasjelis simsubuqis mizezi axsnes braldebulTa SedarebiT 
axalgazrda asakiT, imiT, rom manamde nasamarTlevni ar iyvnen, hyavdaT 
ojaxebi da sazogadoeba maT mimarT pozitiurad iyo ganwyobili (ix. ze-
moT punqti 32). erovnuli kanonmdeblobiT, sasamarTloebs unda gaeTva-
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liswinebinaT rogorc Semamsubuqebeli, aseve damamZimebeli garemoebebi. 
Tumca, sasamarTloebma araferi Tqves ramdenime aSkarad damamZimebel 
garemoebaze (romlebic naTladaa aRniSnuli sisxlis samarTlis kodeqsis 
38-e muxlSi, ix. zemoT, punqti 37). kerZod, arc erT oficers sindisis 
qenjna ar ugrZvnia, roca arasaTanado mopyrobis faqts mTeli procesis 
ganmavlobaSi uaryofdnen. 

73. sasamarTlo iTvaliswinebs, rom am minimaluri sanqciis aRsru-
lebac ki, romelic policiis oficrebs Seufardes, SeCerda erTwliani 
probaciiT. Sesabamisad, oficrebs cixeSi arc erTi dRe ar gautarebiaT. 
metic, maT samsaxurebrivi uflebamosileba ar SeCerebiaT gamoZiebis pe-
riodSi (rac ewinaaRmdegeba stambulis oqmis rekomendaciebs, ix. zemoT 
punqti 43).

74. dabolos, rac aseve Zalze mniSvnelovania, sasamarTlos swams: wame-
bis fenomenis aRmofxvris mizniT specialurad Seqmnili kanonmdeblobis 
prevenciuli efeqtis uzrunvelyofa SesaZlebelia mxolod im SemTxvevaSi, 
roca es kanonmdebloba gamoiyeneba maSin, garemoebebi rom moiTxovs. wi-
namdebare saqmeSi CPT-m daadgina (ix. CPT-s 2001 wlis angariSi, punqti 24, 
citirebulia zemoT, 41-e punqtSi), rom adamiani, romelic maT moinaxules 
2001 wlis 14 ivniss, nacemi iyo fexisgulebze (falaka), da aseve aRniSna, rom 
imave dRes iq sxva piris mimarTac gamoiyenes arasaTanado mopyroba. sa-
samarTlom daadgina, rom es ori adamiani ganmcxadeblebi iyvnen (ix. zemoT 
punqti 54). sasamarTlo xazs usvams, rom adamianis cema fexisgulebze, an 
falaka, yovelTvis ganzrax qmedebaa da kvalificirdeba, rogorc wameba (ix.
Corsacov, citirebulia zemoT, § 65, da Levinţa citirebulia zemoT, § 71). 
amgvar garemoebebSi, sisxlis samarTlis saqmis aRZvra sisxlis samarTlis 
kodeqsis 101/1 muxlis (wameba) nacvlad sxva muxliT (uflebamosilebis ga-
dameteba), misi Sefardebis safuZvlis miTiTebis gareSe, arasakmarisia im 
kanonmdeblobis prevenciuli efeqtis uzrunvelsayofad, romelic specia-
lurad Seiqmna arasaTanado mopyrobis aRmofxvris mizniT.

75. sasamarTlo aseve iTvaliswinebs Sinagan saqmeTa saministros mier 
dafiqsirebul pozicias, romelmac mas Semdeg, rac CPT-is vizitisas Sei-
tyo ganmcxadeblebis saqmis Sesaxeb, ganacxada, rom „misTvis cnobili ar 
iyo dakavebul pirTa dakiTxvisas policielTa mier araadamianuri meTo-
debis gamoyenebis konkretuli saqmeebis Sesaxeb“ (ix. zemoT punqti 41). 
amas garda, sasamarTlo iniSnavs: xelisuflebis organoebi acnobierebd-
nen, rom nabijebi ar idgmeboda gamoZiebis Tanamedrove meTodebis dasa-
nergad (ix. zemoT punqti 42), aseve, arsebiTad dagvianda policiis eTi-
kis kodeqsis miRebac (romelic miiRo CPT-m am sakiTxTan dakavSirebiT 
SekiTxvis dasmidan TiTqmis oTxi wlis Semdeg, ix. zemoT punqtebi 38 da 
41). es adasturebs moldovis xelisuflebis marcxs, srulad aRmoefxvra 
samarTaldamcveli organoebis mxridan arasaTanado mopyrobis praqtika, 
da amyarebs STabeWdilebas, rom arasaTanado mopyrobis danaSaulis pre-
venciisa da dasjis mizniT miRebul kanonmdeblobas ar mieniWa sruli 
prevenciuli efeqti. 
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(C)  ganmcxadebelTa mimarT arasaTanado moprobasTan dakavSirebuli 
daskvna mopasuxe saxelmwifos valdebulebebis Sesaxeb

76. sasamarTlo askvnis, rom ganmcxadeblebis arasaTanado mopyrobis 
faqtze gamoZieba „dauyovnebliv“ ar Catarebula, konvenciis me-3 muxlis 
Sinaarsidan gamomdinare. igi aseve adgens, rom policiis sami oficris 
mimarT samarTalwarmoeba - maTTvis Sefardebuli sasjelis simsubuqis 
gaTvaliswinebiT - da is faqti, rom policielTa braleulobis dadgeni-
sas konkretulad wamebis amkrZalavi samarTlebrivi normebi ar Sefarde-
bula, momavalSi amgvar qmedebaTa prevenciisTvis sakmarisad amkrZalav 
efeqts ver uzrunvelyofda (ix. Okkalı, citirebulia zemoT, § 75).

winamdebare saqmeSi dairRva konvenciis me-3 muxli.
77. amgvar garemoebebSi - da ganmcxadebelTa mier zianis anazRaurebis 

moTxovnis dakmayofilebaze erovnuli sasamarTlos uarisgan damoukide-
blad (ix. zemoT punqti 27) - evropis sasamarTlo adgens, rom isini kvlav 
sargebloben konvenciis me-3 muxlis darRvevis msxverplis statusiT. Se-
sabamisad, sasamarTlo mTavrobis winaswar pretenzias ar iTvaliswinebs.

2. patimrobis pirobebi

78. sasamarTlo miiCnevs, rom ganmcxadeblebis mier TavianTi patimro-
bis pirobebis aRwera srulad Seesabameba CPT-s 2001-2004 wlebis das-
kvnebs Cisinaus #13 sapatimro dawesebulebasTan dakavSirebiT (daskvnebi 
citirebulia, magaliTad, saqmeSi Becciev v. Moldova, # 9190/03, §§ 31 da 32, 
4 oqtomberi, 2005). ganmcxadebelTa TqmiT - rac ar gauprotestebia mTa-
vrobis mxares - isini #3 sapatimro dawesebulebaSi imyofebodnen 2004 
wlis martamde. sasamarTlo miiCnevs, rom Sesabamisad,  ganmcxadeblebi 
raRac droiT mainc iyvnen imave pirobebSi, rogoric aRwerilia zemox-
senebul Becciev-is saqmeSi. metic, sapatimro pirobebi am dawesebulebaSi 
mniSvnelovnad arc 2005 wlisTvis gaumjobesebula (ix. magaliTad, saqme 
Modarca v. Moldova, # 14437/05, §§ 37, 38 da 60-69, 10 maisi, 2007).

79. radgan sasamarTlom zemoxsenebul saqmeebSi imave sapatimro 
dawesebulebasTan dakavSirebiT me-3 muxlis darRveva daadgina da gan-
mcxadebelTa mier maTi sapatimro pirobebis aRwera arsebiTad emTxveva 
xsenebul saqmeebSi aRwerils - da amas nawilobriv mTavrobac adasturebs 
(saknebis gadatvirTulobasTan dakavSirebiT, ix. zemoT punqti 63) - sa-
samarTlo adgens, rom winamdebare saqmeSi, ganmcxadebelTa patimrobis 
pirobebTan dakavSirebiT, dairRva konvenciis me-3 muxli.

II. konvenciis 41-e muxlis gamoyeneba

80. konvenciis 41-e muxlis Tanaxmad:

„Tu sasamarTlo daadgens, rom dairRva konvencia da misi oqmebi, xolo 
Sesabamisi maRali xelSemkvreli mxaris Sidasaxelmwifoebrivi samarTa-
li darRvevis mxolod nawilobrivi gamosworebis SesaZleblobas iZleva, 
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saWiroebis SemTxvevaSi, sasamarTlo dazaralebul mxares samarTlian dak-
mayofilebas miakuTvnebs“.

A. ziani

81. TiToeulma ganmcxadebelma aramaterialuri zianis sanacvlod 
moiTxova 25 000 evro. ganmcxadebelTa mtkicebiT, maTma saqmem aCvena 
policielTa mier samarTlisa da adamianis uflebaTa sruli ugulebel-
yofa, aseve, gamomZieblebisa da policiis oficrebis saqmis sruliad ga-
dafarva misi ganmxilveli mosamarTleebis mier, da Semwynarebluri damo-
kidebuleba. metic, ganmcxadeblebi aramarto awames, aseve, maT ramdenime 
weli gaatares araadamianur da Rirsebis Semlaxvel sapatimro pirobebSi. 

82. mTavrobam ganmcxadeblis moTxovna gaaprotesta da ganacxada, rom 
konvenciis muxlebis daurRvevlobis gaTvaliswinebiT, ganmcxadebels kom-
pensaciis moTxovnis ufleba ar hqonda. nebismier SemTxvevaSi, mTavroba 
amtkicebda, rom ganmcxadeblebis moTxovnili Tanxa gazviadebuli iyo, sa-
samarTlos mier sxva analogiul saqmeebSi miniWebul TanxebTan SedarebiT. 

83. sasamarTlo miiCnevs, rom ganmcxadeblebma garkveuli stresi da ga-
Rizianeba gadaitanes, kerZod imitom, rom maTgan aRiarebiTi Cvenebebis mo-
povebis mizniT, isini awames da Semdeg ki araadamianur pirobebSi moaTavses, 
policielebi ki, romlebic ganmcxadeblebs arasaTanadod moepyrnen, araso-
des daupatimrebiaT da gamoZiebis etapze maTi samsaxurebrivi uflebamo-
silebac ki ar SeuCerebiaT. policielebisTvis Sefardebulma msubuqma sas-
jelma ganmcxadeblebis tanjva kidev ufro gaaZliera. saqmis am garemoebaTa 
fonze da samarTlianobis principidan gamomdinare, sasamarTlo saxelmwi-
fos TiToeuli ganmcxadeblisTvis gadasaxdelad uwesebs 15 000 evros.

B. xarjebi da danaxarjebi 

84. ganmcxadeblebi damatebiT iTxovdnen 2 125 evros samarTlebrivi 
xarjebisa da danaxarjebisaTvis sasamarTlos winaSe.

85. mTavrobam gaaprotesta Tanxis raodenoba. igi amtkicebda, rom mo-
Txovnili Tanxis raodenoba gadametebuli iyo.

86. sasamarTlom ganmcxadeblebs damatebiT 2 000 evro mianiWa samarT-
lebrivi xarjebisa da danaxarjebis asanazRaureblad.

C. sauravi

87. sasamarTlo Sesaferisad miiCnevs, rom sauravi ganisazRvros evro-
pis centraluri bankis mier dadgenili minimaluri nixriT, rasac unda 
daematos Tanxis sami procenti. 
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xsenebuli mizezebidan gamomdinare, sasamarTlo 
erTxmad
1. aerTianebs saqmis arsebiT mxaresTan mTavrobis winaswar pretenzias gan-

mcxadebelTa mier msxverplis statusis dakargvis Sesaxeb;

2. dasaSvebad acxadebs me-3 muxlTan dakavSirebul saCivrebs; ganacxadis da-
narCen nawils ki - dauSveblad;

3. adgens, rom dairRva konvenciis me-3 muxli ganmcxadebelTa mimarT arasa-
Tanado mopyrobis gamo; saxelmwifos mier rogorc saproceso valdebule-
bis - gamoeZiebina ganmcxadebelTa mimarT arasaTanado mopyrobis faqtebi 
- Seusruleblobis, aseve, am qmedebebze pasuxismgebel pirTaTvis Semakave-
beli efeqtis sasjelTa Seufardeblobis gamo; aseve, araadamianuri sapa-
timro pirobebis gamo.

4. uaryofs mTavrobis winaswar pretenzias;

5. adgens:

(a) konvenciis 44-e muxlis me-2 punqtis Sesabamisad, saboloo gadawyve-
tilebis miRebis dRidan 3 Tvis ganmavlobaSi, mopasuxe saxelmwifom  gan-
mcxadeblebs Semdegi Tanxebi unda gadauxados moldovur leiSi, gadaxdis 
dRes arsebuli kursiT:

(i) 15 000 evro (TxuTmeti aTasi evro) TiToeul ganmcxadebels, arama-
terialuri zianis asanazRaureblad. amas daemateba nebismieri gada-
saxadi, romliTac SeiZleba daibegros es Tanxa;

(ii) 2 000 evro (ori aTasi evro) xarjebisa da danaxarjebis asanazRau-
reblad, rasac daemateba nebismieri gadasaxadi, romliTac SeiZleba 
daibegros es Tanxa;

(b) zemoxsenebuli samTviani vadis gasvlis Semdeg, Tanxis gadaxdis dRe-
mde, aRniSnul Tanxas daemateba sauravi im moculobiT, rac utoldeba 
evropuli bankis sesxisaTvis gankuTvnil minimalur procents, romelsac 
unda daematos samprocentiani ganakveTi.

6. uaryofs ganmcxadeblebis moTxovnis danarCen nawils samarTlian dakmayo-
filebasTan dakavSirebiT.

 Sesrulebulia inglisur enaze da gacxadebulia werilobiT  2009 wlis 20 
oqtombers, sasamarTlos reglamentis 77-e muxlis me-2 da me-3 punqtebis 
Sesabamisad.

lourens earli  nikolas braca
registratori  Tavmjdomare
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procedura

1. saqmes safuZvlad daedo ganacxadi #14612/02, romelic 2001 wlis 
23 aprils poloneTis winaaRmdeg sasamarTloSi Seitana poloneTis moqa-
laqem ana viktorkom (SemdgomSi „ganmcxadebeli“), adamianis uflebaTa da 
ZiriTad TavisuflebaTa dacvis konvenciis (SemdgomSi „konvencia“) 34-e 
muxlis Sesabamisad.

2. poloneTis mTavrobis (SemdgomSi „mTavroba“) interesebs icavda 
saxelmwifo warmomadgeneli sagareo saqmeTa saministrodan, batoni j. 
volasieviCi.

3. ganmcxadebeli amtkicebda, rom gamosafxizlebel centrSi dakavebi-
sas centris TanamSromelTa qceva mis mimarT utoldeboda araadamianur 
da Rirsebis Semlaxvel mopyrobas da arRvevda konvenciis me-3 muxls. igi 
aseve acxadebda, rom misi iZulebiT moTavseba centrSi iyo ukanono da 
arRvevda konvenciis me-5 muxlis 1-li punqtis moTxovnas.

4. 2006 wlis 5 dekembers sasamarTlom me-3 muxlTan dakavSirebiT Seta-
nili ganacxadis mTavrobasTan komunicireba gadawyvita. aseve gadawyda, 
rom ganacxadis arsebiTi mxare da dasaSvebobis sakiTxi erTdroulad 
ganexilaT (konvenciis 29-e muxlis me-3 punqti). 

faqtebi

I. saqmis garemoebebi

5. ganmcxadebeli daibada 1957 wels da cxovrobs qalaq olsztinSi.
6. 1999 wlis 27 dekembris saRamos ganmcxadebeli Tavis megobars Sexvda.
7. amis Semdeg igi taqsiT Sinisken gaemarTa da uari ganacxada mgzavro-

bis maRali tarifis gadaxdaze, saTanado qviTris miRebis gareSe. Sedegad, 
taqsis mZRolma ganmcxadebeli Tavis saxlTan Camosmis nacvlad, olszti-
nis gamosafxizlebel centrSi waiyvana. mZRolis saqcieliT SeSinebulma 
ganmcxadebelma taqsidan policiaSi dareka. aseve moiqca mZRolic.

8. Sedegad, ganmcxadebeli gamosafxizlebel centrSi daakaves. man 
alkoholis dozis Sesamowmebeli testis Catarebaze uari ganacxada. 
dakavebuli ambobda, rom miRebuli hqonda ori kaTxa ludi. mTavrobis 
mtkicebiT, ganmcxadebeli „saSualo intoqsikaciis“ mdgomareobaSi iyo. 

9. ganmcxadebelma aRniSna, rom centris TanamSromlebma mas Seuracx-
yofa miayenes, sastikad dascines da scemes. orma mamakacma da erTma qalma 
igi  iZulebiT gaaSiSvles da aseve iZulebiT Caacves erTjeradi perangi. 

10. mTavrobis versiiT, swored ganmcxadebeli iqceoda agresiulad 
centris TanamSromelTa mimarT da maT sityvier Seuracxyofas ayenebda. 
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Sesabamisad, maT sxva gza ar darCaT, ZaliT  gaxades dakavebuls tansac-
meli, radgan igi sakuTari nebiT gaxdaze uars acxadebda. Semdgom ki 
winaaRmdegoba gauwia TanamSromelTa kanonier mcdelobasac - misTvis 
erTjeradi perangi CaecmiaT.

11. mTavroba damatebiT amtkicebda, rom aucilebeli gaxda ganmcxade-
blisaTvis SemzRudveli qamris gakeTeba, radgan sawolSi Cawvenis Semdeg 
igi oTaxis kars wixls urtyamda da kiviliT ilanZReboda, rac sxva pa-
cientebs Zilis saSualebas ar aZlevda. 

12. mxareTa argumentebSi moyvanili faqtebi erTmaneTs emTxveva, ker-
Zod, im nawilSi, rom ganmcxadebeli SemzRudveli qamriT Sekres, sawolze 
miabes da sakanSi Caketes 1999 wlis 28 dekembris dilamde, roca igi cen-
tridan gaaTavisufles. 

ganmcxadeblis mtkicebiT, igi sakanSi qamriT Sekruli daaxloebiT aTi 
saaTis ganmavlobaSi imyofeboda. mTavrobas es argumenti ar gauprotes-
tebia. 

13. 1999 wlis 29 dekembers ganmcxadebelma misi mdgomareobis amsaxve-
li samedicino cnoba aiRo.

cnobis Sesabamis nawilSi ikiTxeba:

marcxena barZayze, wina mxares aReniSneba 3 sm. diametris sisxlCaqceva, 
idayvTan axlos, majaze - nafxaWni; mxris mobiloba da rotacia SezRudu-
lia (gaurkvevelia, es pasiur moZraobebs exeba Tu aqtiurs); ganmcxadebe-
li uCivis tkivils ybis marcxena mxares; yba am mxares SeSupebulia.

14.  am incidentidan maleve ganmcxadebelma centris TanamSromelTa 
winaaRmdeg saCivriT mimarTa olsztinis saqalaqo policiis ufross. misi 
mtkicebiT, igi intoqsikaciis qveS ar yofila da mis saqcielSi araferi 
iyo iseTi, rac Tavisuflebis aRkveTis gadawyvetilebas gaamarTlebda. 
ganmcxadebeli amtkicebda, rom  centris TanamSromlebma mas sastikad 
dascines da tansacmeli iZulebiT gaxades. 

15. 2000 wlis 21 ianvars saqalaqo policiis ufrosma uari ganacxada 
ganmcxadeblis saqmis gamoZiebis dawyebaze. am gadawyvetilebis dasabuTe-
baSi vkiTxulobT:

„1999 wlis 29 dekembers qalbatonma a. viktorkom qalaqis policiis gan-
yofilebas mimarTa saCivriT, rom 27-28 dekembers taqsis mZRolma da ga-
mosafxizlebeli centris TanamSromlebma mis mimarT fizikuri Zala ga-
moiyenes da Seuracxyves igi. oficialur saCivarSi, romelic man Seitana 
2000 wlis 4 ianvars da exeba sisxlis samarTlis danaSaulis Cadenas, gan-
mcxadebeli xsnis, rom 1999 wlis 27 dekembers, daaxloebiT Ramis 11 saaT-
ze, taqsis # [...] mZRolma mas jer sityvieri Seuracxyofa miayena, Semdeg 
ki waiyvana gamosafxizlebel centrSi, sadac igi daakaves misi survilis 
sawinaaRmdegod, da centris TanamSromlebma mis mimarT fizikuri Zala 
gamoiyenes. amas  Sedegad mohyva sxeulze sisxlCaqcevebi da nafxaWnebi. 
ramdenime adamians sTxoves informaciis mowodeba, magram aravin daadas-
tura ganmcxadeblis braldebebi. taqsis mZRolma ganacxada, rom qalba-
toni viktorko gamosafxizlebel centrSi waiyvana imitom, rom igi uars 
acxadebda tarifis gadaxdaze, arc manqanidan gadasvla undoda da Tvi-
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Tonve daTanxmda am centrSi wayvanas. mas nebismier dros SeeZlo taqsidan 
gadasvla. centrSi igi daakava policiam da ara taqsis mZRolma, rogorc 
TviT ganmcxadebeli ambobda; metic, mas ar surda alkoholis dozis Ses-
amowmebeli testis gavla. ukve centrSi yofnisas ki ar surda tansacmlis 
gaxda, da roca igi pacientTa oTaxSi moaTavses, kars xelebiTa da sxeu-
lis sxva nawilebiT urtyamda, ra drosac dazianebebi miiRo. Sesabamisad, 
saWiro gaxda SemzRudveli qamris gamoyeneba, radgan mis sicocxlesa da 
janmrTelobas SesaZloa safrTxe damuqreboda.“ 

2000 wlis 31 ianvars olsztinis saqalaqo prokuraturam es gadawyveti-
leba ZalaSi datova.

16. ganmcxadebelma 2000 wlis 8 Tebervals winamdebare gadawyveti-
leba gaasaCivra. kerZod, igi irwmuneboda, rom misi dakaveba absolutu-
rad gaumarTlebeli gaxldaT, radgan intoqsikaciis qveS ar iyo. man 1999 
wlis 27 dekembris saRamos ori kaTxa ludi dalia, rasac arc erTi stan-
dartiT ar SeiZleba intoqsikacia ewodos im SinaarsiT, gamosafxizlebel 
centrSi Tavisuflebis aRkveTas rom gaamarTlebda. dakavebis Semdeg mas 
centris TanamSromlebi arasaTanadod moepyrnen, magram 2000 wlis 21 ian-
vris gadawyvetilebam aSkarad ver SeZlo saqmeSi arsebuli faqtebisTvis 
naTeli moefina. ganmcxadeblis mtkicebiT, dakavebisas igi gaaSiSvles. 
is acxadebda, rom policiam ver SeZlo ganmcxadeblis dakavebis saqmis 
masalebi xelmisawvdomi gaexada da zedapiruli gamoZieba Catarda. 

17. 2000 wlis 21 Tebervals olsztinis saqalaqo policiis ufrosma   
ganmcxadeblis braldebaTa gamoZieba gadawyvita.

18. 2000 wlis 17 marts, gamoZiebis moTxovnis safuZvelze, eqspertma 
sakuTari mosazreba moamzada gaTavisuflebisas ganmcxadeblis janmr-
Telobis mdgomareobaze. mosazreba imeorebda 1999 wlis 29 dekembris 
cnobaSi aRniSnul daskvnebs, rom ganmcxadebels dazianebebi SesaZloa 
mieRo rogorc Zalis gamoyenebis Sedegad, aseve Tavisi saqcielis gamo, 
mas Semdeg, rac  gaxades da sakanSi moaTavses.

19. amis Semdeg policiam gamoZieba Sewyvita. 2000 wlis 19 aprils es 
gadawyvetileba ZalaSi datova saqalaqo prokurorma. gadawyvetilebis 
werilobiT dasabuTebaSi ikiTxeba:

„gamoZiebisas moikvlies faqtebi, daikiTxnen mowmeebi, Seiswavles ganmcxa-
deblis samedicino Canawerebi da dainiSna samedicino eqspertiza dazia-
nebebisa da im garemoebaTa dasadgenad, romlebSic SeiZleboda isini mi-
yenebuliyo. am dokumentiT dadginda, rom 1999 wlis 27 dekembers ana 
viktorko, romelic ar iyo fxizeli da uari ganacxada taqsSi tarifis 
gadaxdaze, taqsis mZRolma gamosafxizlebel centrSi waiyvana. Semdgom, 
sapatrulo policiis TandaswrebiT, igi centris SenobaSi Seiyvanes. iq 
yofnisas, vulgaruli da damswreTa mimarT Seuracxmyofeli qcevis gaTva-
liswinebiT, gadawyda misi iZulebiT moTavseba centrSi. radgan ganmcxade-
bels ar surda damorCileboda moqmed wesebs - gaevlo alkoholis dozis 
Sesamowmebeli testi da nebayoflobiT gamoecvala tansacmeli - perso-
nalma mis mimarT Zala gamoiyena, raTa tanT gaexadaT, erTjeradi perangi 
CaecmiaT da dakavebulTa oTaxSi moeTavsebinaT. raki igi kvlav agresiuli 
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iyo, anadgurebda qonebas da SeeZlo Tavi daezianebina, mas Caacves Se-
mzRudveli qamari, raTa dawynarebuliyo.

ganmcxadeblis saCivari ver ganmtkicda mowmeTa CvenebebiT. misi saqcieli 
gakicxvas imsaxurebda da saWiro iyo is gamosafxizlebel centrSi moeTa-
vsebinaT. ar dadginda, rom mis mimarT gamoyenebuli fizikuri Zala aRe-
mateboda mis dasamSvideblad saWiro Zalas. Sesabamisad, radgan araferi 
mianiSnebda sisxlis samarTlis danaSaulis Cadenaze, gamoZieba Sewyda.“

20. ganmcxadebelma, advokatis daxmarebiT, es gadawyvetileba saol-
qo prokurorTan gaasaCivra. igi acxadebda, rom im Rames intoqsikaciis 
qveS ar iyo, centris TanamSromlebma TavianTi qmedebebiT daarRvies misi 
uflebebi, Selaxes misi Rirseba da fizikuri simtkice. aseve aRniSnavda, 
rom dairRva misi saproceso uflebebic, radgan policiam mis warmomad-
genels ar acnoba arc erTi sagamoZiebo RonisZiebis Sesaxeb, romlebic 
ganxorcielda samarTalwarmoebisas. ganmcxadebeli imis Sesaxebac Cioda, 
rom gamoZiebisas mas SesaZlebloba unda hqonoda, dapirispireboda cen-
tris TanamSromlebs. 

21. 2000 wlis 7 ivniss olsztinis saolqo prokuraturam, saproceso 
sakiTxebze ganmcxadeblis argumentebis gaTvaliswinebiT, 2000 wlis 19 
aprilis sadavo gadawyvetileba gaauqma. man aRniSna, rom iyo arsebiTi 
SeuTavseblobebi ganmcxadeblisa da sxva pirTa Cvenebebs Soris. saWiro 
iyo WeSmaritebis dadgena. 

22. 2000 wlis 2 agvistos Crdilo olsztinis saqalaqo prokurorma 
samarTalwarmoeba Sewyvita, radgan dadginda, rom sisxlis samarTlis da-
naSauli ar Cadenila. gadawyvetilebis werilobiT dasabuTebaSi ikiTxeba:

„1999 wlis 27 dekembris saRamos ganmcxadebelma taqsi gamoiZaxa. [...] mgza-
vrobisas ganmcxadebelsa da mZRols Soris, gadasaxdel tarifTan dakavSire-
biT, uTanxmoeba moxda. radgan mxareebi ver morigdnen, [mZRolma] gadawyvita 
problema policiis daxmarebiT moegvarebina. mas Semdeg, rac daukavSirda 
[sataqso kompaniis] sadispeCeros, igi gamosafxizlebeli centris mimarTule-
biT gaemgzavra da elodeboda policielTa mosvlas. Semdeg ki isini elodnen 
sapatrulo policias. am dros mZRoli centris SenobaSi Sevida, ganmcxade-
beli ki taqsis gverdiT idga da mobiluriT policias urekavda.

aRsaniSnavia, rom mZRols ganmcxadeblis mimarT sisxlis samarTlis danaSau-
li ar Caudenia - ukanonod qonebis CamorTmevis saxiT. orive mxare proble-
mis mogvarebas policiis daxmarebiT cdilobda. aseve aRsaniSnavia, rom am 
dros ganmcxadebels martivad SeeZlo,  wasuliyo an telefoniT esargebla.

mas Semdeg, rac SemTxvevis adgilas policielebi A.R. da W.K. mividnen, 
maT situaciis megobrulad mogvareba scades, magram amaod. ganmcxade-
blis - romelsac alkoholis suni asdioda - vulgaruli da agresiuli 
saqcielis gaTvaliswinebiT, policiis oficrebma gadawyvites, igi gamo-
safxizlebel centrSi daekavebinaT, sadac man uari ganacxada alkoholis 
dozis ganmsazRvreli testis Catarebaze. Sedegad, morige eqimma zogadi 
daTvalierebis safuZvelze gadawyvita, rom ganmcxadebeli intoqsikaciis 
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mdgomareobaSi iyo, rac mis iZulebiT moTavsebas Tormet saaTamde  kano-
niers xdida. 

amis Semdeg centris TanamSromelma M.P.-m [qalma] scada, ganmcxadebels 
erTjeradi perangi Caecva. 

ganmcxadeblis jiuti winaaRmdegobis Semdeg M.P.-m sxva TanamSromlebs - 
L.Z.-sa da T.P.-s [mamakacebi] - dasaxmareblad mouxmo; ganmcxadebels peran-
gi Caacves da intoqsikaciis qveS myof pirTa oTaxSi moaTavses.

ganmcxadebeli kvlav agresiuli iyo, amitom mis mimarT gamoiyenes fiziku-
ri Zala da Caacves SemzRudveli qamari.

gamosafxizlebeli centrebis Sesaxeb Sesabamisi debulebebidan da Tanam-
SromelTa samsaxurebrivi valdebulebebidan irkveva, rom TanamSromlebi, 
am samarTlebriv debulebaTa Tanaxmad, kanonis farglebSi moqmedebdnen da, 
Sesabamisad, usafuZvloa eWvi imis Taobaze, rom ganmcxadeblis Tavisufle-
bis aRkveTiT an iZulebiT Cadenilia sisxlis samarTlis danaSauli.

gamosafxizlebelSi swavlebisa da alkoholizmTan brZolis Sesaxeb ka-
nonis 41-e seqciis... da brZanebulebis me-19 da me-20 seqciebis Tanaxmad, 
ganmcxadeblis saxelze gamoiwera qviTari - 250 polonuri zlotis odeno-
biT - romelic mas unda gadaexada dakavebis xarjebis asanazRaureblad.

erTmniSvnelovnad unda aRiniSnos, rom ganmcxadeblis mimarT centris 
TanamSromelTa qceva iyo kanonieri.

gamoZiebisas daikiTxa yvela, vinc ki monawileobda ganmcxadeblis dakave-
basa da centrSi iZulebiT moTavsebaSi. saqmeSi mciredi mtkicebulebac ar 
mopovebula, romelic eWvs aRZravda, rom Cadenili iqna sisxlis samarT-
lis danaSauli.

Sedegad, gadawyvetileba imeorebda samedicino angariSis daskvnebs (ix. 
zemoT punqti 3). gadawyvetilebaSi vkiTxulobT:

ganmcxadebeli Tavis argumentaciaSi aRniSnavda, rom centris Tanam-
Sromlebma misi Rirseba Selaxes... imis gaTvaliswinebiT, rom ganmcxa-
deblis dazianebebisa da Seuracxyofis Sefaseba SesaZlebeli iyo kerZo 
sabraldebo saCivris safuZvelze dawyebuli samarTalwarmoebisas, gan-
mcxadebels aseTi saCivris Setana winamdebare gadawyvetilebis gamocxa-
debidan 14 dRis vadaSi SeeZlo. 

23. ganmcxadebelma gadawyvetileba gaasaCivra da gaimeora wina saCi-
varSi aRniSnuli argumentebi. amas garda, man daamata, rom centris Ta-
namSromlebma igi daamcires, radgan Zalis gamoyenebiT tanT gaxades  da 
SemzRudveli qamriT sawolze hyavdaT mibmuli 1999 wlis 28 dekembris 
dilamde. mas sapirfareSoSi gasvlac ki ar SeeZlo.

24. 2000 wlis 25 oqtombers olsztinis saolqo sasamarTlom zemoxse-
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nebuli gadawyvetileba samarTalwarmoebis Sewyvetis Sesaxeb ZalaSi da-
tova. Tavis gadawyvetilebaSi, romelic oci striqonisgan Sedgeboda, sa-
samarTlom daadgina, rom saqmeSi arsebul mtkicebulebebze dayrdnobiT, 
logikuri daskvna keTdeboda - ganmcxadebeli iyo intoqsikaciis qveS. 
Sesabamisad, misi iZulebiT moTavseba gamosafxizlebel centrSi da masze 
Zalis gamoyeneba gamarTlebuli iyo.

II. Sesabamisi erovnuli kanonmdebloba

25. gamosafxizlebelSi swavlebisa da alkoholizmTan brZolis Sesaxeb 
kanoni (Ustawa o wychowaniu w trzeźwosci i przeciwdziałaniu alkoholizmowi) uzrun-
velyofs RonisZiebebs, romlebic gamoiyeneba intoqsikaciis qveS myofi 
pirebis mimarT. kanonis 39-e da me-40  TavebSi  Camoyalibebulia RonisZie-
bebi, romelTa gamoyeneba SesaZlebelia amgvar pirebTan mimarTebiT.

26. kanonis 39-e Tavis Tanaxmad, gamosafxizlebeli centrebi unda Se-
qmnan da marTon im adgilobrivi TviTmmarTvelobis organoebma, romleb-
sac 50 000-ze meti mcxovrebi hyavT. kanonis me-40 Tavi, romelsac Sesaba-
mis dros hqonda Zala, gulisxmobda Semdegs:

„1. daSvebulia intoqsikaciis qveS myof pirTa - romlebic sazogadoebriv 
adgilas an samsaxurSi Seuracxmyofelad iqcevian, safrTxes uqmnian saku-
Tar sicocxles an janmrTelobas, an safrTxes uqmnian sxva pirTa sicocxles 
an janmrTelobas - moTavseba gamosafxizlebel centrsa an sazogadoebrivi 
janmrTelobis dacvis dawesebulebaSi, an miyvana maTive sacxovrebel saxlSi.

2. gamosafxizlebeli centrebis ararsebobisas, daSvebulia am pirebis mi-
yvana policiis ganyofilebaSi.

3. intoqsikaciis qveS myofi pirebi, romlebic moaTavses gamosafxizlebel 
centrsa an policiis ganyofilebaSi, iq unda darCnen srul gamofxizle-
bamde, magram araumetes 24 saaTisa...“

27. janmrTelobisa da socialuri keTildReobis ministris 1996 wlis 
23 oqtombris brZanebuleba, romelic exeba intoqsikaciis qveS myof pir-
Ta mimarT procedurebs, gamosafxizlebeli centrebis mowyobasa da jan-
mrTelobis dacvis farglebs, aseve, gamosafxizlebel centrebSi pirTa 
miRebasa da iq yofnasTan dakavSirebuli gadasaxadebis Sefasebis wesebs 
(Rozporządzenie Ministra Zdrowia i Opieki Społecznej w sprawie trybu doprowadzania osób w sta-
nie nietrzeźwości organizacji izb wytrzeźwień i zakresu opiekli zdrowotnej oraz zasad ustalania opłat 
związanych z doprowadzeniem i pobytem w izbie wytrzeźwień), detalur wesebs adgens 
piris gamosafxizlebel centrSi iZulebiT moTavsebis  Sesaxeb.

28. brZanebulebis me-9 Tavi gulisxmobs:

„1. gamosafxizlebel centrSi miyvanil pirs dauyovnebliv unda Cautar-
des samedicino Semowmeba.

2. samedicino Semowmebis Semdeg eqimi wyvets, piri unda moTavsdes gamo-
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safxizlebel centrSi... Tu saavadmyofosa an sxva samedicino dawesebule-
baSi, an arsebobs Tu ara intoqsikaciis niSnebi, romlebic  gamosafxizle-
bel centrSi piris moTavsebas gaamarTlebda.“

am brZanebulebis me-13 muxlis 1-l punqtSi weria:

„erTjeradi perangebi unda gaices yvela dakavebul pirze.“

29. brZanebulebis me-16 TavSi aRniSnulia, rom dasaSvebia pirdapiri 
SezRudvis meTodebis gamoyeneba 1994 wlis fsiqikuri jandacvis Sesaxeb 
aqtis me-18 Tavis wesebis Tanaxmad, romlebSic dadgenilia, rom pirdapi-
ri SezRudva, sxva meTodTa Soris, SesaZloa moicavdes piris moZraobis 
SezRudvas. am aqtis me-16 Tavi damatebiT moixmobs janmrTelobis dac-
visa da socialuri uzrunvelyofis  ministris 1995 wlis 23 agvistos 
brZanebulebas pirdapiri SezRudvis formis Sesaxeb (w sprawie sposobu sto-
sowania przymusu bezpośredniego), romelic adgens aseTi SezRudvis farglebs. 
es ukanaskneli gulisxmobs:

„9 (2). eqimi uflebamosilia, rekomendacia gasces pirdapiri SezRudvis 
Sesaxeb - moZraobis SezRudvis an izolaciis formiT - araumetes 24 saaTi-
sa. saWiroebisas eqims pacientis personaluri Semowmebis Semdeg SeuZlia 
moZraobis SezRudva momdevno eqvsi saaTiT gaagrZelos.

13. morige eqTanma moZraobaSezRuduli an izolirebuli piris mdgomareoba 
unda gadaamowmos araumetes 15 wuTis intervaliT, maSinac ki, roca Sesabamis 
pirs sZinavs. piris mdgomareoba dauyovnebliv unda Caiweros mis kartaze.“

samarTali

I. konvenciis me-3 muxlis savaraudo darRveva

30. ganmcxadebeli Cioda, rom 1999 wlis 27 dekembris incidentisas 
Rirsebis Semlaxvelad moepyrnen da misi braldebebi saTanadod ar ga-
mouZiebiaT, riTac dairRva konvenciis me-3 muxli. winamdebare debuleba 
ase ikiTxeba:

„aravin SeiZleba daeqvemdebaros wamebas, araadamianur an Rirsebis Se-
mlaxvel mopyrobas an dasjas“.

A. dasaSveboba

31. mTavrobis mtkicebiT, ganmcxadebels yvela SidasamarTlebrivi 
dacvis saSualeba ar amouwuravs. misi warumatebeli mcdelobis Semdeg - 
aRZruliyo sisxlis samarTlis saqme SezRudvis sadavo faqtze - ganmcxa-
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debels SeeZlo, sisxlis samarTlis sasamarTlosTvis miemarTa kerZo sa-
braldebo saCivriT, romelSic idavebda, rom Cadenilia sisxlis samarT-
lis danaSauli, ramac Sedegad misi sxeulis msubuqi dazianeba gamoiwvia. 
ganmcxadebels prokurorma droulad acnoba am uflebis Sesaxeb.

32. ganmcxadebeli davobda, rom misi pirveli warumatebeli mcdelo-
bis Semdeg - dasjiliyvnen incidentSi monawile pirebi - misTvis ar unda 
moeTxovaT am uflebiT meored esargebla, rac, nebismier SemTxvevaSi, 
albaT ganwiruli iyo marcxisTvis. 

33. konvenciis 35-e muxlis 1-l punqtSi ikiTxeba:

„sasamarTlos SeuZlia mxolod maSin miiRos saqme gansaxilvelad, Tu 
amowurulia dacvis yvela SidasamarTlebrivi saSualeba saerTaSoriso 
samarTlis sayovelTaod aRiarebuli normebis gagebiT ...“

34. 35-e muxlis 1-l punqtSi aRniSnul dacvis SidasamarTlebriv sa-
SualebaTa amowurvis wesis mizania xelSemkvrel saxelmwifoebs hqondeT 
SesaZlebloba, samarTlianad imoqmedon maTi SidasamarTlebrivi sis-
temis saSualebiT, sanam am qmedebebis gamo saerTaSoriso organosaT-
vis pasuxebis gacema mouwevT (ix. sxva saqmeebTan erTad, Egmez v. Cyprus, 
# 30873/96, § 64, ECHR 2000-XII). dacvis SidasamarTlebriv saSualebaTa 
amowurvis valdebuleba ganmcxadeblisgan moiTxovs efeqtiani, sakmarisi 
da xelmisawvdomi RonisZiebebiT Cveulebrivad sargeblobas, konvenciis 
Sinaarsidan gamomdinare. efeqtiania RonisZieba, romliTac SesaZlebelia 
sadavo mdgomareobis/uflebis pirdapir gamosworeba (ix. Balogh v. Hungary, 
#. 47940/99, § 30, 20 ivlisi 2004).

35. roca adamiani konvenciis me-3 muxlis darRvevas asaCivrebs, samarT-
lebrivi dacvis efeqtiani saSualeba gulisxmobs saxelmwifos mier saqmis 
Zireul da efeqtian gamoZiebas, romelic SesaZlebels xdis pasuxismgebel 
pirTa identifikaciasa da dasjas (ix. Selmouni v. France [GC], # 25803/94, § 
79, ECHR 1999-V, da Egmez v. Cyprus, citirebulia zemoT, § 65).

36. roca SesaZlebelia samarTlebrivi dacvis saSualebebis arCeva, 
ganmcxadeblis mdgomareobis realurad asaxvisTvis savaldebuloa maTi 
amowurva - konvenciiT garantirebul uflebaTa da TavisuflebaTa efe-
qtiani dacvis uzrunvelsayofad (ix. Allgemeine Gold-und Silberscheideanstalt 
A.G. v. the United Kingdom, # 9118/80, 1983 wlis 9 martis komisiis gadawyve-
tileba, Decisions and Reports (DR) 32, gv. 165, da ufro axali gadawyvetile-
ba Krumpel and Krumpelová v. Slovakia, # 56195/00, § 43, 5 ivlisi 2005). metic, 
ganmcxadebels, romelmac ukve isargebla samarTlebrivi dacvis saSua-
lebiT da es saSualeba iyo aSkarad efeqtiani da sakmarisi, ar moeTxo-
veba misTvis xelmisawvdomi sxva saSualebebis gamoyenebac, romlebiTac, 
savaraudod, naklebad miaRwevs Sedegs (ix. Wójcik v. Poland, # 26757/95, 1997 
wlis 7 ivlisis komisiis gadawyvetileba, DR 90-A, gv. 28; Assenov and Others 
v. Bulgaria, 28 oqtomberi 1998, § 86, Reports of Judgments and Decisions 1998-VIII; 
Aquilina v. Malta [GC], # 25642/94, § 39, ECHR 1999-III; da Günaydin v. Turkey (dec.), 
# 27526/95, 25 aprili 2002).

37. sasamarTlo aRniSnavs, rom ganmcxadebelma incidentis Sesaxeb sa-
CivriT mimarTa prokuraturas, romelmac savaraudo danaSaulze sisxlis 
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samarTlis Zieba daiwyo. sasamarTlo ganmcxadeblis arCevans SesaZlo 
procedurebs Soris gonivrulad miiCnevs. ganmcxadebelma am gziT scada, 
momxdariyo im adamianTa identifikacia da dasja, romlebmac, ganmcxade-
blis rwmeniT, mis mimarT sisxlis danaSauli Caidines. imis gaTvaliswine-
biT, rom xelisuflebis organoebis gadawyvetilebiT, Sesabamisi pirebis 
pasuxisgebaSi misacemad safuZveli ar arsebobda, ganmcxadebels ar eva-
leboda, axali samarTalwarmoeba wamoewyo identuri mizniT, romelic 
ganmcxadebels warmatebis aranair perspeqtivas ar sTavazobda.  

38. Sesabamisad, sasamarTlo ukuagdebs mTavrobis pretenzias, rom 
ganmcxadebelma dacvis SidasamarTlebrivi saSualebebi ar amowura.

39. sasamarTlo aRniSnavs, rom saCivari me-3 muxlis arc arsebiT da 
arc procedurul mxaresTan dakavSirebiT aSkarad dausabuTebeli ar 
aris - konvenciis 35-e muxlis me-3 punqtis SinaarsiT. igi damatebiT aR-
niSnavs, rom ganacxadi ar SeiZleba dauSveblad gamocxaddes arc raime 
sxva safuZvliT. Sesabamisad, ganacxadi cxaddeba dasaSvebad.

B. saqmis arsebiTi mxareebi

1.  savaraudo arasaTanado mopyroba ganmcxadeblis mimarT

(a) mxareTa argumentebi

40. ganmcxadeblis mtkicebiT, mas arasaTanadod moepyrnen gamosafxi-
zlebeli centris TanamSromlebi. kerZod, orma mamakacma da erTma qalma 
ZaliT gaxades tansacmeli, gaukeTes SemzRudveli qamari da mTeli Ra-
miT sakanSi Caketes. man Tavi saSinlad damcirebulad igrZno. aRniSnuli 
utoldeboda absoluturad gaumarTlebel araadamianur da Rirsebis Se-
mlaxvel qmedebas. dakavebamde daleuli ori kaTxa ludi warmosaxviTac 
ki ar SeiZleboda intoqsikaciad CaTvliliyo, rac mis dakavebasa da Semd-
gom grZelvadian patimrobas gaamarTlebda, rom araferi iTqvas maneraze 
- rogor epyrobodnen mas centris TanamSromlebi.

41. mTavrobam moixmo ganmcxadeblis argumenti, rom 1999 wlis 27 de-
kembris incidentisas centris TanamSromlebma mis mimarT Zala gamoiyenes 
da yovelgvari gamarTlebis gareSe daamcires. mTavrobis cnobiT, gamoZie-
bis mier dadgenilma faqtebma aCvena, rom momxdari movlenebi ganmcxade-
belma arasworad Seafasa. gamoZiebisas mopovebuli mtkicebulebiT naTeli 
gaxda, rom ganmcxadebelma, romelic iyo „saSualo intoqsikaciis qveS“, 
uari ganacxada taqsis safasuris gadaxdaze, sityvieri Seuracxyofa miaye-
na policielebs vulgaruli salanZRavi sityvebiT, agresiuli iyo centris 
TanamSromelTa mimarT da Seuracxyo eqimi, romelic mis gasinjvas cdi-
lobda. tansacmlis gaxdaze uaris TqmiT, man aseve winaaRmdegoba gauwia 
centris TanamSromlebs, ganexorcielebinaT yvela Sesabamisi kanonieri 
qmedeba. ganmcxadebeli centris TanamSromlebs SeewinaaRmdega pacientTa 
oTaxSi gadayvanisasac. am oTaxSi moTavsebis Semdeg igi karze abraxunebda, 
yviroda da sxva pacientebi gaaRviZa. am saqcielis pasuxad, centris Tanam-
Sromlebma eqimTan moTaTbirebis Semdeg igi SemzRudveli qamriT Sekres.
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42. sasamarTlo damatebiT Seexo samedicino cnobas, romelic ganmcxa-
debelma sasamarTlos miawoda. eqimma aRmoaCina erTi sisxlCaqceva, erTi 
nakawri, mgrZnobiare mxari da Sesiebuli yba. mTavrobis versiiT, es da-
zianebebi ganmcxadebels SesaZloa mieRo misi qmedebis Sedegad, roca pa-
cientTa oTaxSi Caketvis Semdeg karsa da kedlebs etakeboda.

43. mTavrobam daaskvna, rom ganmcxadeblis dazinebebi umniSvnelo iyo 
da, Sesabamisad, sadavo mopyroba konvenciis me-3 muxlis farglebSi ar 
xvdeboda. alternativis saxiT, romc vivaraudoT sadavo mopyrobis moxve-
dra Sesabamisi debulebis farglebSi, mTavrobis mtkicebiT, centris Tanam-
SromelTa mier fizikuri Zalis gamoyeneba ganmcxadebelze gadaudeblad 
aucilebeli iyo misive saqcielis gamo da kanonieri gaxldaT. mTavrobis 
azriT, ganmcxadeblisTvis miyenebuli tanjva sxva kanonieri mopyrobiT 
gamowveuli tanjvisa da damcirebis Tanmdev elementTa miRma ar wasula.

(b) sasamarTlos Sefaseba

44. sasamarTlo aRniSnavs, rom konvenciis me-3 muxli demokratiuli 
sazogadoebis erT-erT yvelaze fundamentur Rirebulebas icavs. igi ab-
soluturi formiT krZalavs wamebas an araadamianur an Rirsebis Semlax-
vel mopyrobas an dasjas, msxverplis qcevis an garemoebaTa miuxedavad 
(ix. sxva saqmeTa Soris, Labita v. Italy [GC], # 26772/95, § 119, ECHR 2000 IV). 
arasaTanado mopyroba sisastikis minimalur zRvars unda aRwevdes, me-3 
muxlis farglebSi rom moxvdes. sisastikis minimaluri zRvaris Sefase-
ba fardobiTia, igi damokidebulia saqmis yvela garemoebaze, rogori-
caa: mopyrobis xangrZlivoba, mis mier gamowveuli fizikuri da sulieri 
Sedegebi da, zog SemTxvevaSi, msxverplis sqesi, asaki da janmrTeloba (ix. 
Valašinas v. Lithuania, # 44558/98, §§ 100-01, ECHR 2001 VIII). 

45. sasamarTlom mopyroba „araadamianurad“ miiCnia imis gamo, rom inter 
alia igi iyo winaswar dagegmili, grZeldeboda uwyvetliv ramdenime saa-
Tis ganmavlobaSi da gamoiwvia sxeulis dazianeba an mZime fizikuri Tu 
sulieri tanjva. sasamarTlom „Rirsebis Semlaxveli“ uwoda mopyrobas, 
romelic msxverplSi iwvevda SiSs, SfoTvasa da arasrulfasovnebis ganc-
das, rac mas amcirebda da akninebda (ix. Iwańczuk v. Poland, # 25196/94, § 
51, 15 noemberi 2001). 

46. sasamarTlo, pirvel rigSi, aRniSnavs, rom movlenebi, romlebsac 
ganmcxadebeli asaCivrebda, moxda gamosafxizlebel centrSi misi iZu-
lebiT moTavsebisas. amasTan dakavSirebiT, sasamarTlo ixsenebs, rom 
Sidasaxelmwifoebrivi kanonmdeblobis Tanaxmad, poloneTSi gamosafxi-
zlebel centrSi piris dapatimreba utoldeba „Tavisuflebis aRkveTas“ 
- konvenciis me-5 muxlis 1-li punqtis SinaarsiT (ix.Witold Litwa v. Poland, 
#. 26629/95, § 46, ECHR 2000-III).

47. amasTan dakavSirebiT, sasamarTlo aRniSnavs, rom me-3 muxli daka-
vebis uzrunvelsayofad Zalis gamoyenebas ar krZalavs. Tumca, aseTi Za-
lis gamoyeneba dasaSvebia mxolod gardauvali aucileblobisas da igi 
ar unda iyos gadametebuli (ix. sxva saqmeTa Soris, Klaas v. Germany, 22 
seqtemberi 1993, § 30, Series A # 269; Rehbock v. Slovenia, # 29462/95, §§ 68 

viktorko poloneTis winaaRmdeg



321

78, ECHR 2000 XII; da Krastanov v. Bulgaria, # 50222/99, §§ 52 da 53, 30 seqt-
emberi 2004). TavisuflebaaRkveTili adamianis mimarT fizikuri Zalis 
gamoyeneba, rac misi saqcielidan gamomdinare, mkacrad aucilebeli ar 
yofila, amcirebs adamianis Rirsebas da arsebiTad arRvevs konvenciis 
me-3 muxliT garantirebul uflebas (ix. Ribitsch v. Austria, 4 dekemberi 1995, 
§ 38, Series A # 336, da Krastanov, citirebulia zemoT, § 53).

48. sasamarTlo sensitiuria misi funqciis subsidiuri bunebisadmi da 
aRiarebs, rom frTxilad unda airidos pirveli instanciis sasamarTlos 
funqciaTa Sesruleba, roca saqmis garemoebebi amis saSualebas iZleva 
(ix. magaliTad, McKerr v. the United Kingdom (dec.), # 28883/95, 4 aprili 2000). 
Tumca, roca ganixileba konvenciis me-3 muxlis darRveva, rogorc wina-
mdebare SemTxvevaSi, sasamarTlom gansakuTrebuli gulisxmierebiT unda 
Seiswavlos saqme (ix. mutatis mutandis, Ribitsch, citirebulia zemoT, § 32).

49. amasTan dakavSirebiT, sasamarTlo aRniSnavs: xelisuflebis or-
ganoebma araerTxel gausves xazi, rom ganmcxadeblis mimarT mopyroba 
xvdeboda Sesabamisi kanonis farglebSi - gamosafxizlebel centrebSi Ta-
namSromelTa mier Zalis gamoyenebis Sesaxeb. Tumca, sasamarTlo imeore-
bs: is ubralo faqti, rom adgilobrivma sasamarTloebma Zalis gamoyeneba 
sisxlis samarTlis danaSaulad ar cnes, TavisTavad ar aTavisuflebs 
xelSemkvrel mxares konvenciiT dakisrebuli pasuxismgeblobisagan (ix. 
Ribitsch, citirebulia zemoT, § 34).

50. sasamarTlo iTvaliswinebs ganmcxadeblis mier warmodgenil same-
dicino cnobas, romelic Sedgenilia misi gaTavisuflebis meore dRes. am 
cnobidan irkveva, rom ganmcxadebels aReniSneboda mciredi dazianebebi, 
romlebic eqimis azriT, SesaZloa yofiliyo mis mimarT fizikuri Zalis 
gamoyenebis Sedegi. sasamarTlo aRniSnavs, rom me-3 muxlTan dakavSire-
buli sxva bevri saqmisagan gansxvavebiT, winamdebare SemTxvevaSi fiziku-
ri SezRudva im xarisxiT ar gamoyenebula, romelic kritikuli iqneboda 
saqmis gansaxilvelad. winamdebare saqmis arsebiTi aspeqtia ganmcxade-
blis saCivari - rom patimrobisas mas orma kacma da erTma qalma iZule-
biT gaxades tansacmeli da Semdeg Caacves SemzRudveli qamari.

51. sasamarTlo aRniSnavs: sagamoZiebo organoebSi Setanil saCivrebSi 
ganmcxadebeli ambobda, rom centris TanamSromlebma mas tanT gaxades da 
sastikad amcirebdnen. igi aseve acxadebda, rom maTi qmedebiT Seuracx-
yofili da dakninebuli iyo. Tumca, rogorc adgilobrivma organoebma, 
aseve mTavrobam, ganmcxadeblis mier centris TanamSromlebisTvis gaweu-
li winaaRmdegoba, roca isini iZulebiT tanT xdidnen, gasaCivrebuli mo-
pyrobis sakmaris dasabuTebad moixmes. maTi azriT, ganmcxadeblis uari 
tansacmlis gaxdaze da winaaRmdegoba amarTlebda mis mimarT Zalis ga-
moyenebas, magram maT ver SeZles misi saCivris gaTvaliswineba, rom Zalis 
gamoyenebiT Seilaxa ganmcxadeblis piradi uflebebi da Rirseba.

52. rac Seexeba ganmcxadeblis uars tansacmlis gaxdaze, sasamarTlo 
iTvaliswinebs im droisTvis moqmedi brZanebulebis - gamosafxizlebeli 
centrebis mowyobis Sesaxeb - Sesabamis debulebebs (ix. punqti 28 zemoT), 
romlebic erTmniSvnelovnad ambobs, rom patimrobaSi yofnisas yvela 
dakavebul pirs unda mieces Semcvleli tansacmeli, rogoricaa erTje-
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radi perangi. qvemoT aRniSnuli mizezebis gamo, sasamarTlo saWirod ar 
miiCnevs imis dadgenas, winamdebare saqmis garemoebebSi unda moeTxovaT 
Tu ara ganmcxadeblisTvis tansacmlis gaxda, an gamarTlebuli iyo Tu 
ara am moTxovnis uzrunvelsayofad masze Zalis gamoyeneba.

53. marTalia, saqmeSi ar ganixileba sakiTxi, Tu sad gaaSiSvles gan-
mcxadebeli, sasamarTlo mainc miiCnevs, rom gasaTvaliswinebelia misi 
precedentuli samarTali, sadac saubaria msgavs situaciebze, romleb-
Sic ganmcxadeblebs gaSiSvleba ubrZanes. am sakiTxTan dakavSirebiT, sa-
samarTlo imeorebs, rom marTalia, adamianis gaSiSvleba Cxrekis mizniT 
SesaZloa aucilebeli iyos cixeSi usafrTxoebis uzrunvelsayofad an  
areulobisa Tu danaSaulis Tavidan asacileblad, magram es unda Ses-
ruldes Sesabamisi formiT, kanonis farglebSi. adamiani unda gaaSiSvlon 
Sesabamisi formiT, misi Rirsebis pativiscemiT da kanonieri miznis mi-
saRwevad (Yankov v. Bulgaria, # 39084/97, § 166-176, ECHR 2003 XII (amonaride-
bi); Wainwright v. the United Kingdom, # 12350/04, § 42, ECHR 2006 ...). gaCxrekis 
mizniT gaSiSvlebis patara epizodebic ki Rirsebis Semlaxvel mopyrobad 
CaiTvala Cxrekisas gamoyenebuli formis gamo, romlis SesaZlo mizani 
iyo adamianis damcireba da daknineba. Cxrekis am formis gamoyenebas akl-
da dasabuTeba (ix. Valašinas v. Lithuania, # 44558/98, § 117, ECHR 2001 VIII). 
sasamarTlom aseve daaskvna, rom roca kavSiri Cxrekis mizniT gaSiSvleba-
sa da usafrTxoebis SenarCunebas da danaSaulis an uwesrigobis Tavidan 
acilebas Soris ar dgindeba, SesaZloa saqme me-3 muxlis farglebSi moeq-
ces (Wainwright, citirebulia zemoT, § 42; Wieser v. Austria, # 2293/03, § 40, 
22 Tebervali, 2007, romelSic ganmcxadebeli policielebma gaaSiSvles).

54. sasamarTlo uyuradRebod ver tovebs im faqts, rom ganmcxadebeli 
gaaSiSvla centris samma TanamSromelma - erTma qalma da orma kacma.  erT-
erT saqmeSi man ukve imsjela am sakiTxze, roca ganmcxadebels (kaci) ubr-
Zanes, gaSiSvlebuliyo cixis qali-TanamSromlis TandaswrebiT. am qalis iq 
yofna ganmcxadeblis mimarT aSkara upativcemulobas aRniSnavda da Sedegad 
amcirebda mis adamianur Rirsebas. sasamarTlom daadgina, rom es faqti gan-
mcxadeblis (kacis) SfoTvasa da arasrulfasovnebis gancdas gamoiwvevda, 
rac mas amcirebda da akninebda (ix.Valašinas, citirebulia zemoT, § 117).

sasamarTlo miiCnevs, rom igive msjeloba gamoiyeneba winamdebare sa-
qmeSi - kidev ufro mZafrad, radgan am saqmeSi orma mamakacma ganmcxade-
beli iZulebiT gaaSiSvla.

55. Tumca, sasamarTlo ufro metad SeSfoTebulia im faqtis gamo, 
rom pacientTa oTaxSi moTavsebis Semdeg, ganmcxadeblis qcevis pasuxad, 
mas SemzRudveli qamari Caacves. ganmcxadebelma aRniSna, rom qamriT iyo 
Sekruli 10 saaTis ganmavlobaSi, vidre mas diliT centridan gaaTavisu-
flebdnen. mTavroba ganmcxadebels mtkicebis am nawilSi ar SewinaaRmde-
gebia. dava ar yofila im sakiTxze, rom SemzRudveli qamris gamoyenebis 
Sesaxeb Sesabamisi erovnuli normebi daculi ar iyo (ix. punqtebi 27- 
29 zemoT). Tumca, mTavrobas aranairi dasabuTeba ar warmoudgenia, Tu 
ratom iyo ganmcxadebeli moZraobaSezRuduli centris TanamSromelTa 
gadawyvetilebiT amxela drois ganmavlobaSi. Tundac vivaraudoT, rom 
rogorc mTavroba amtkicebda, ganmcxadebeli centrSi miyvanisas „saSua-

viktorko poloneTis winaaRmdeg



323

lo intoqsikaciis mdgomareobaSi iyo“, drois am xangrZlivobiT ganmcxa-
deblis SezRudva sasamarTlos mainc seriozulad aSfoTebs. sasamarTlo 
uSvebs SesaZleblobas, rom intoqsikaciis qveS myofi piris agresiuli 
qceva SeiZleba SemzRudveli qamris gamoyenebas saWiroebdes, magram im 
pirobiT, rom amgvarad SezRuduli adamianis keTildReobidan gamomdi-
nare, drogamoSvebiT Semowmdeba misi mdgomareoba. Tumca, winamdebare 
saqmeSi mTavrobas aranairi ganmarteba ar warmoudgenia imis asaxsnelad, 
ramdenad saWiro iyo SemzRudveli qamriT ganmcxadeblis gadametebuli 
droiT Sekvra. moZraobis xangrZlivad SezRudvas ganmcxadebelSi mZime 
distresi da fizikuri diskomforti unda gamoewvia. gancdili tanjvis 
done aSkarad Seusabamoa me-3 muxlis standartebTan.

56. ganmcxadeblis saqmis garemoebaTa gaTvaliswinebiT, sasamarTlo 
miiCnevs, rom xelisuflebis organoTa qmedeba Rirsebis Semlaxvel mo-
pyrobas utoldeboda da, amgvarad, ewinaaRmdegeboda me-3 muxls.

57. Sesabamisad, dadginda, rom konvenciis me-3 muxli arsebiTad dairRva.

2. savaraudo araadekvaturi gamoZieba

58. sasamarTlos precedentuli samarTlis Tanaxmad, rodesac adamia-
ni irwmuneba, rom saxelmwifo moxeleTa qmedeba mis mimarT ewinaaRmde-
geboda konvenciis me-3 muxls, erovnuli organoebi valdebulni arian, 
Caataron „efeqtiani oficialuri gamoZieba“, romliTac SesaZlebeli iq-
neba faqtebis dadgena da pasuxismgebel pirTa gamovlena da dasja (ix. 
Slimani v. France, # 57671/00, §§ 30 da 31, ECHR 2004-IX (amonaridebi) da As-
senov and Others v. Bulgaria, 1998 wlis 28 oqtombris gadawyvetileba, Reports, 
§ 102). metic, me-3 muxlis saproceso moTxovnebi winaswari gamoZiebis 
etaps scildeba; samarTalwarmoeba, sasamarTlo ganxilvis CaTvliT, unda 
Seesabamebodes me-3 muxliT dadgenil moTxovnebs. marTalia, ar arsebobs 
imis absoluturi valdebuleba, rom yvela sisxlis samarTlebrivi devna 
damTavrdes piris Tavisuflebis aRkveTiT an konkretuli sasjeliT, ma-
gram erovnulma sasamarTloebma aranair garemoebaSi ar unda dauSvan, 
rom fizikuri an moraluri simtkicis mZime Selaxvis faqti dausjeli 
darCes (ix. Öneryıldız v. Turkey [GC], # 48939/99, § 95 - 96, ECHR 2004-XII), 
Salman v. Turkey [GC], # 21986/93, § 104-109, ECHR 2000-VII; da Okkalı v. Turkey, 
# 52067/99, § 65, ECHR 2006-... (amonaridebi)). es arsebiTia samarTlebrivi 
saxelmwifosadmi sazogadoebis ndobisa da mxardaWeris SesanarCuneblad 
da ukanono qmedebebis mimarT xelisuflebis organoTa tolerantobisa 
an faruli garigebis gamovlinebis prevenciisaTvis (ix. mutatis mutandis, 
Öneryıldız, citirebulia zemoT, § 96).

59. sasamarTlo aRniSnavs, rom ganmcxadeblis saCivris gamoZieba Svidi 
Tve grZeldeboda, 2000 wlis ianvridan agvistomde. prokurorma orjer 
gaauqma gadawyvetilebebi gamoZiebis Sewyvetis Sesaxeb, gaiTvaliswina ra, 
rom gamoZieba seriozuli saproceso darRvevebiT mimdinareobda. gan-
mcxadebeli Tavis apelaciebSi Cioda konkretul saproceso darRveveb-
ze, rom xeli ar miuwvdeboda saqmis masalebze da ar hqonda mowmeebTan, 
kerZod, centris TanamSromlebTan dapirispirebis SesaZlebloba. Tumca, 
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aRsaniSnavia, rom samarTlianoba aRdga 2000 wlis 1 ianvrisa da 2000 wlis 
19 aprilis gadawyvetilebaTa gauqmebiT da gamoZiebis gagrZelebiT.

60. Tumca, faqtia, rom samarTalwarmoebis Sewyvetis Sesaxeb gadawyve-
tileba sabolood ZalaSi datova sasamarTlom, romelmac erovnul ka-
nonmdeblobaze dayrdnobiT, daadgina: ar arsebobda safuZveli imisa, 
rom Cadenilia sisxlis samarTlis danaSauli. amasTan dakavSirebiT, 
evropuli sasamarTlo ambobs, rom gamoZiebis mizani iyo, gaemarTlebina 
gamosafxizlebel centrSi ganmcxadeblisTvis Tavisuflebis aRkveTa da 
masze Zalis gamoyeneba. garda imisa, rom ganmcxadebeli aprotestebda 
mtkicebas misi intoqsikaciis qveS yofnis Sesaxeb, igi imeorebda, rom mis 
saqcielSi araferi iyo iseTi, rac Tavisuflebis aRkveTas gaamarTleb-
da. is aseve Cioda, rom sastikad moepyrnen da centris TanamSromlebma 
gaaSiSvles im formiT, romelic mas Seuracxyofda da arRvevda misi Rir-
sebis pativiscemis uflebas. me-3 muxlSi arsebuli saproceso valdebu-
leba sasamarTlosTvis SesaZlebels unda xdides imis dadgenas, scdeba 
Tu ara gasaCivrebuli mopyroba me-3 muxliT akrZaluli mopyrobis zR-
vars. sasamarTlos TvalsazrisiT, xelisuflebis organoebma ganmcxade-
blis braldebebi Zalian viwro CarCoebSi gamoiZies da, Sesabamisad, ver 
SeZles daedginaT ganmcxadebelze gamoyenebuli Zalis proporciuloba 
me-3 muxlis standartebidan gamomdinare, kerZod ki ver SeZles, daes-
abuTebinaT ori mamrobiTi sqesis TanamSromlis mier ganmcxadeblisTvis 
tansacmlis iZulebiT gaxda da 1999 wlis 28 dekembris dilamde misi mo-
Zraobis SezRudva SemzRudveli qamriT.

61. Sesabamisad, sasamarTlo miiCnevs, rom erovnul doneze saqmis 
ganxilvis forma Seusabamoa konvenciis me-3 muxlis saxelmwifoze dakis-
rebul saproceso valdebulebebTan.

62. amgvarad, konvenciis me-3 muxli dairRva mis saproceso nawilSi.

II. konvenciis me-5 muxlis 1-li punqtis savaraudo 
darRveva

63. ganmcxadebeli, konvenciis me-5 muxlze dayrdnobiT, Cioda, rom 
gamosafxizlebel centrSi misi dapatimreba ukanono iyo. dakavebisas igi 
ar iyo intoqsikaciis qveS da sazogadoebriv wesrigs ar arRvevda, rac, 
Sesabamisi kanoniT, arsebiTi winapiroba gaxldaT piris dasapatimreblad. 

64. sasamarTlo aRniSnavs, rom ganmcxadeblis Tavisuflebis aRkveTa 
„kanonSi arsebuli procedurebis Sesabamisad moxda“, kerZod, gamosafxi-
zlebelSi swavlebisa da alkoholizmTan brZolis Sesaxeb kanonis me-40 se-
qciis Tanaxmad (ix. zemoT punqtebi 25-26). adgilobrivma organoebma cal-
saxad daamtkices, rom Sida kanonmdebloba safuZvels iZleoda ganmcxa-
deblis dasapatimreblad da moyvanili mizezebi ukanonod ver CaiTvleba.

65. Sesabamisad, sasamarTlo adgens, rom ganacxadis es nawili konvenciasa 
da mis oqmebSi arsebul uflebaTa da TavisuflebaTa darRvevas ar avlens.

66. ganacxadis es nawili aSkarad dausabuTebelia da konvenciis 35-e 
muxlis me-3 da me-4 punqtebis Tanaxmad, sasamarTlo masze uars ambobs.
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III. konvenciis 41-e muxlis gamoyeneba

67. konvenciis 41-e muxlis Tanaxmad:

„Tu sasamarTlo daadgens, rom dairRva konvencia da misi oqmebi, xolo 
Sesabamisi maRali xelSemkvreli mxaris Sidasaxelmwifoebrivi samarTa-
li darRvevis mxolod nawilobrivi gamosworebis SesaZleblobas iZleba, 
saWiroebis SemTxvevaSi, sasamarTlo dazaralebul mxares samarTlian dak-
mayofilebas miakuTvnebs“.

A. ziani

68. ganmcxadebeli iTxovda 50 000 polonur zlots aramaterialuri 
zianis sanacvlod, romelic mas miadga damcirebiTa da patimrobisas sas-
tiki mopyrobis  Sedegad miRebuli SokiT.

69. mTavrobis argumentaciiT, ganmcxadeblis moTxovna safuZvels iyo 
moklebuli, radgan igi konvenciiT garantirebul uflebaTa darRvevis 
msxverpli ar gamxdara. mTavrobis mtkicebiT, im SemTxvevaSi, Tu kon-
venciis darRveva dadgindeboda, es TavisTavad ukve sakmarisi iqneboda 
ganmcxadeblis samarTliani dakmayofilebisTvis.

70. sasamarTlos TvalsazrisiT, saqmis garemoebebidan gamomdinare, 
ganmcxadebels mniSvnelovani SfoTva da distresi unda ganecada. Sesa-
bamisad, mxolod konvenciis darRvevis dadgena sakmarisi ver iqneboda. 
saqmis garemoebebis erTobliobaSi ganxilviT da samarTlianobis prin-
cipidan gamomdinare,  sasamarTlo ganmcxadebels 7 000 evros aniWebs 
aramaterialuri zianis asanazRaureblad.

B. xarjebi da danaxarjebi 

71. ganmcxadebels saqmesTan dakavSirebuli xarjebis asanazRaureblad 
moTxovna ar wamouyenebia.

C. sauravi

150. sasamarTlo Sesaferisad miiCnevs, rom sauravi ganisazRvros 
evropis centraluri bankis mier dadgenili minimaluri nixriT, rasac 
unda daematos Tanxis sami procenti. 

xsenebuli mizezebidan gamomdinare, sasamarTlo 

1. erTxmad acxadebs ganmcxadeblis saCivars savaraudo arasaTanado mopyro-
bisa da misi braldebebis arasaTanado gamoZiebis Sesaxeb – dasaSvebad, 
ganacxadis danarCen nawils ki dauSveblad;

2. erTxmad adgens, rom dairRva konvenciis me-3 muxlis arsebiTi nawili;
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3. xuTi xmiT oris winaaRmdeg adgens, rom dairRva konvenciis me-3 muxlis 
saproceso nawili;

4. eqvsi xmiT erTis winaaRmdeg adgens:

5. (a) konvenciis 44-e muxlis me-2 punqtis Sesabamisad, saboloo gadawyvetile-
bis miRebis dRidan 3 Tvis ganmavlobaSi, mopasuxe saxelmwifom ganmcxade-
bels aramaterialuri zianis asanazRaureblad unda gadauxados 7 000 evros 
ekvivalenti polonur zlotebSi, gadaxdis dRes arsebuli kursiT. amas dae-
mateba nebismieri gadasaxadi, romliTac SeiZleba daibegros es Tanxa. 

 (b) zemoxsenebuli samTviani vadis gasvlis Semdeg, Tanxis gadaxdis dRemde, 
aRniSnul Tanxas daemateba sauravi im moculobiT, rac utoldeba evro-
puli bankis sesxisaTvis gankuTvnil minimalur procents, romelsac unda 
daematos samprocentiani ganakveTi.

6. uaryofs ganmcxadeblis moTxovnis danarCen nawils samarTlian dakmayo-
filebasTan dakavSirebiT.

 Sesrulebulia inglisur enaze da gacxadebulia werilobiT  2009 wlis 
31 marts, sasamarTlos reglamentis 77-e muxlis me-2 da me-3 punqtebis 
Sesabamisad. 

lourens earli   nikolas braca
registratori   Tavmjdomare

 konvenciis 45-e muxlis me-2 punqtisa da sasamarTlos reglamentis 74-e 
muxlis me-2 punqtis Sesabamisad, am gadawyvetilebas Tan erTvis mosamarT-
leebis - lex garlickisa da david tor biorgvinsonis - erToblivi, gansx-
vavebuli mosazreba.
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mosamarTleebis - lex garlickisa da david tor biorgvinsonis erToblivi 
gansxvavebuli mosazreba:

samwuxarod, Cven ver gaviziarebT palatis mosazrebas gamoZiebis ara-
adekvaturobasTan dakavSirebiT.

rogorc palatis gadawyvetilebis me-60 punqtidan Cans, saproceso da-
rRvevis dadgena ukavSirdeboda im faqts, rom „xelisuflebis organoebma 
ganmcxadeblis braldebebi Zalian viwro CarCoebSi gamoiZies da, Sesaba-
misad, ver SeZles ganmcxadebelze gamoyenebuli Zalis proporciulobis 
dadgena me-3 muxlis standartebidan gamomdinare“. 

amgvarad, ar arsebobs mizezi xelisuflebis organoebis dasadanaSau-
leblad, rom maT saqmis arsebiTi faqtebi ar daadgines. Sedegad, rTuli 
iqneboda  dadgenilebis Cveuli formis gamoyeneba, rom „gamoZieba iyo 
zedapiruli, araobieqturi da dasrulda gadawyvetilebebiT, romelTa 
daskvnebic faqtebis Rrma analiziT ar dasturdeba“ (ix. magaliTisTvis, 
Lewandowski and Lewandowska v. Poland, # 15562/02, § 74, 13 ianvari 2009; ase-
ve, Dzwonkowski v. Poland, # 46702/99, § 66, 12 aprili 2007). rogorc Cans, 
palatis azriT, darRveva, pirvel rigSi, gamowveuli iyo im faqtiT, rom 
xelisuflebis organoebma ganmcxadeblis saCivris „adamianis Rirsebis“ 
aspeqti calke ar Seafases da masze reagireba ar moaxdines, da meore 
rigSi, im faqtiT, rom gamoZiebisas sisxlis samarTlis saqme ar aRiZra 
centris personalis mimarT. 

ar varT darwmunebuli, rom gamoZiebam ar gaiTvaliswina ganmcxade-
blis saCivari misi Rirsebis SelaxvasTan dakavSirebiT. saqmis am aspeqtze 
gamaxvilda Tavdapirvelad yuradReba saolqo prokuroris gadawyveti-
lebaSi (2000 wlis 17 ivnisi), romliTac gauqmda pirvandeli gadawyve-
tileba gamoZiebis Sewyvetis Sesaxeb. prokurorma aRniSna, rom „saqmeze 
nebismieri saboloo gadawyvetileba reagirebas unda axdendes ganmcxa-
deblis mier moTxrobil qmedebebze, [maT Soris] misi Rirsebis Selaxvis 
faqtze (inter alia  mis gaSiSvlebaze)“. saqalaqo prokurorma 2000 wlis 2 
agvistos gadawyvetilebaSi misdia am instruqcias, magram ganmcxadeblis 
saCivarze miTiTebiT - rom gamosafxizlebeli centris TanamSromlebma 
TavianTi qceviT misi pativi da Rirseba Selaxes, daaskvna: gasaTvaliswi-
nebelia is faqti, rom ganmcxadebels ufleba hqonda, kerZo sabralde-
bo saCivari wamoeyenebina saCivris am nawilTan dakavSirebiT. amgvarad, 
„adamianis Rirsebis“ aspeqti xelisuflebis organoebs mxedvelobidan ar 
gamorCeniaT, miuxedavad imisa, rom maTi daskvnebis Tanaxmad, gamosafxi-
zlebel centrSi gatarebuli yvela RonisZieba kanonis Sesabamisi iyo. 
amgvarad, sisxlis samarTlis braldebis wasayeneblad aranairi safuZve-
li ar arsebobda.

marTalia, faqtebis sasamarTloseuli Sefaseba sxvagvaria da Cven da-
vadgineT, rom ganmcxadeblis mimarT gamoyenebuli RonisZiebebi arapro-
porciulad mkacri iyo, magram es gansxvaveba exeba saqmis materialur as-
peqts, ris Sedegadac dadginda konvenciis me-3 muxlis arsebiTi nawilis 
darRveva. ar SeiZleba amis gadatana saqmis saproceso mxaris Sefasebisas.

viktorko poloneTis winaaRmdeg
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