


1
►

gverdi﻿

adamianis uflebaTa  

evropuli konvencia  

da sapolicio momsaxureba

saxelmZRvanelo policiis oficrebisa  

da sxva samarTaldamcveli pirebisaTvis

jim merdoki

ralf roSe



2 ◄gverdi adamianis uflebaTa evropuli konvencia da sapolicio momsaxureba

—— naSromi iTargmna da gamoica evropis sabWosa da evropis kav-

Siris erToblivi programis farglebSi - "arasaTanado mopyrobisa da 

dausjelobis aRmofxvris xelSewyoba".

saxelmZRvaneloSi gamoTqmuli mosazrebebi ekuTvniT avtorebs da 

SesaZloa, ar emTxveodes evropis sabWos oficialur politikas.

adamianis uflebaTa erovnul doneze  

ganxorcielebis xelSewyobis ganyofileba

adamianis uflebaTa politikisa da ganviTarebis departamenti 

adamianis uflebaTa direqtorati 

adamianis uflebaTa da kanonis uzenaesobis  

generaluri direqtorati 

evropis sabWo 

F-67075 Strasbourg Cedex

© evropis sabWo 2013



3
►

gverdi﻿

jim merdoki

profesorma jim merdokma glazgos universitetis samarTlis skolaSi 

muSaoba daiwyo mas Semdeg, rac advokatis (solisiteris) kvalifikacia 

miiRo. glazgos universitetSi samarTlis bakalavriatis dasrulebis 

mere, swavla gaagrZela berkliSi, kaliforniis universitetis magis-

traturaSi. 1996-2000 wlebSi iyo samarTlis skolis xelmZRvaneli. 

jim merdoki leqciebs kiTxulobda mainzis, fraiburgis, hamburgisa 

da pariz vestis universitetebSi da muSaobda asistent profesorad 

evropis sabWos adamianis uflebaTa direqtoratSi. igi gvevlineba 

adamianis uflebaTa Sidasaxelmwifoebrivi da evropuli samarTlis 

specialistad. profesori jim merdoki xSirad monawileobs evropis 

sabWos TanamSromlobis RonisZiebebSi centraluri da aRmosavleT 

evropis qveynebSi. misi gansakuTrebuli interesis sferoa adamianis 

uflebaTa ganxorcielebis arasasamarTlo meqanizmebi.

ralf roSe

ralf roSe swavlobda dublinis samebisa da sauniversiteto kolejeb-

Si, irlandiaSi. is  aRiarebuli advokati - solisiteria CrdiloeT ir-

landiaSi, da inglissa da uelsSi. mas aqvs adamianis uflebaTa dargSi 

muSaobis xangrZlivi gamocdileba, maT Soris, bosnia-hercogovinas 

adamianis uflebaTa palatasa da CrdiloeT irlandiaSi. 2004 wels misi 

TanaavtorobiT daiwera wigni "adamianis uflebaTa evropuli konven-

ciis gamoyenebis komentarebi bosnia-hercogovinasa da strasburgSi", 

romelic gamoica inglisurad da bosnia-hercogovinas enebze. ralf 

roSe mravali wlis ganmavlobaSi muSaobda evropis sabWos konsultan-

tad sapolicio da adamianis uflebaTa sakiTxebze evropaSi.



4 ◄gverdi adamianis uflebaTa evropuli konvencia da sapolicio momsaxureba



5
►

gverdisarCevi

sarCevi

Sesavali	 9

sapolicio momsaxureba da adamianis uflebaTa  

evropuli konvencia	 12

evropis sabWos muSaoba da  
adamianis uflebaTa evropuli konvencia	 14

adamianis uflebaTa evropuli konvencia - ganmartebis  
ZiriTadi principebi	 15

wamebis da araadamianuri an Rirsebis Semlaxveli  
mopyrobisa an dasjis aRkveTis evropuli komiteti	 24

daskvna	 26

Zalis gamoyeneba sapolicio momsaxurebisas	 27

Sesavali	 27

policielTa pasuxismgeblobebis Sesruleba	 29

sicocxlis ufleba:  
adamianis uflebaTa evropuli konvenciis me-2 muxli	 31

wamebisa da araadamianuri an Rirsebis  
Semlaxveli mopyrobis akrZalva:  
adamianis uflebaTa evropuli konvenciis me-3 muxli  	 41

Tavisuflebis aRkveTa	 51

Tavisuflebis aRkveTa da  
adamianis uflebaTa evropuli konvencia	 51

adamianis Tavisuflebisa da xelSeuxeblobis dacva:  
adamianis uflebaTa evropuli konvenciis me-5 muxli	 53

daskvna	 76



6 ◄gverdi adamianis uflebaTa evropuli konvencia da sapolicio momsaxureba

danaSaulis gamoZieba da sisxlis samarTlebrivi  

procesis mdgradobis uzrunvelyofa	 77

Sesavali	 77

konvenciiT warmoSobili pozitiuri valdebuleba -  
gamoiZion braldebebi sisxlis samarTlis  
darRvevaTa Sesaxeb, adamianis uflebaTa dasacavad.	 78

danaSaulis aRkveTa da gamoZieba - TvalTvali  
da CxrekebiT mopovebuli mtkicebulebebi:  
adamianis uflebaTa evropuli konvenciis me-8 muxli	 81

"samarTliani sasamarTlo mosmenis" mniSvneloba -  
adamianis uflebaTa evropuli konvenciis me-6 muxli	 90

danaSaulis gamoZieba - saidumlo agentebis  
gamoyeneba da sxva: adamianis uflebaTa  
evropuli konvenciis me-6 muxli	 95

eWvmitanilTa dakiTxva:  
dakavebulTa uflebebi sapolicio patimrobisas	 97

iuridiul warmomadgenelze xelmisawvdomoba: adamianis  
uflebaTa evropuli konvenciis me-6(3)(c) muxli	 104

arawesierad mopovebuli mtkicebulebis dasaSveboba  
sisxlis samarTalwarmoebis Semdgom etapebze	 106

udanaSaulobis prezumfcia:  
adamianis uflebaTa evropuli konvenciis me-6(2) muxli	 111

daskvna	 111

demokratiuli Tavisuflebebis uzrunvelyofa sapolicio  

momsaxurebis gziT	 113

Sesavali	 113

zogadi warmodgena: adamianis uflebaTa evropuli  
konvenciis me-8-11 muxlebSi Careva	 115

adamianis uflebaTa evropuli konvenciis  
me-8-11 muxlebSi Carevis gamarTleba	 122

sazogadoebrivi Sekrebebi -  
sapolicio momsaxurebis uzrunvelyofa	 127



7
►

gverdisarCevi

profesionaluri policiis samsaxuris SenarCuneba	 133

evropis sabWos kodeqsi policiis eTikis Sesaxeb	 133

policiis oficerTa uflebebi	 135

danarTi A: CPT-s standartebi da policia	 141

danarTi B: policiis eTikis evropuli kodeqsi	 175



8 ◄gverdi adamianis uflebaTa evropuli konvencia da sapolicio momsaxureba



9
►

gverdiSesavali

Sesavali

s
axelmZRvanelo "adamianis uflebaTa evropuli konvencia da 

sapolicio momsaxureba" gamoica evropis kavSirisa da evropis 

sabWos erToblivi programis farglebSi -"arasaTanado mopy-

robasa da dausjelobasTan brZolis xelSewyoba" - policielTa pro-

fesionalizmis asamaRleblad da evropis sabWos standartebis gas-

avrceleblad sapolicio momsaxurebis Sesaxeb. 

demokratiul sazogadoebaSi, sadac moqmedebs kanonis uzenaesoba, 

policiis mTavari miznebia:

►► SeinarCunos simSvide da marTlwesrigi sazogadoebaSi;

►► daicvas da pativi sces pirTa ZiriTad uflebebsa da Tavi-
suflebebs, romlebsac iTvaliswinebs adamianis uflebaTa 
evropuli konvencia;

►► aRkveTos da aRmofxvras danaSauli;

►► gamoavlinos danaSauli;

►► daexmaros da moemsaxuros sazogadoebas.1

damoukidebeli, miukerZoebeli da efeqtiani momsaxurebisaTvis, aseve, 

politikuri Carevis Tavidan asacileblad, policias miniWebuli aqvs 

farTo diskrecia Tavisi movaleobebis Sesrulebisas. am mizniT, 

policia kanoniT uflebamosilia, gamoiyenos iZulebis RonisZieba 

da mimarTos gonivrul Zalas, roca kanonis farglebSi asrulebs Tavis 

1.	 ministrTa komitetis rekomendacia wevri saxelmwifoebisadmi Rec(2001)10  
policiis eTikis evropul kodeqsze, muxli I.1.
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movaleobas. bolo aTwleulebis ganmavlobaSi daixvewa samecniero da 

teqnologiuri miRwevebi da gafarTovda policielTaTvis xelmisawv-

dom specialur uflebamosilebaTa areali. aman maT adamianTa cxovre-

baSi SeWrisa da calkeul pirTa uflebebSi Carevis SesaZlebloba misca2. 

sapolicio momsaxurebasTan mimarTebiT, evropis sabWos erT-erTi 

umTavresi principia - rogorc pasuxi policiis mxridan adamianis 

uflebaTa realur darRvevebze, romlebic  moxda da, samwuxarod, dRe-

sac xdeba sxvadasxva qveyanaSi - rom misi ZiriTadi mizani iyos 

adamianis uflebaTa dacva. ar arsebobs winaaRmdegoba efeqtian sapo-

licio momsaxurebasa da adamianis uflebaTa dacvas Soris. piriqiT, 

erTisken mimavali gza meoreze gadis. imis gaTvaliswinebiT, rom 

policias Tavisi saqmianobisas umetesad mWidro Sexeba aqvs sazoga-

doebasTan, misi muSaobis efeqtianoba damokidebulia swored sazoga-

doebis mxardaWeraze. amave dros, sazogadoebis ndoba da mxardaWera 

policiisadmi mWidrod ukavSirdeba policielTa damokidebulebasa da 

qcevas mis mimarT - kerZod, policielTa mier adamianis Rirsebis, 

aseve, piris ZiriTad uflebaTa da TavisuflebaTa pativiscemas. 

adamianis uflebaTa evropuli sasamarTlo policiis operatiuli saqmiano-

bisaTvis adgens moculobiT farglebs, romelTa dacvac uzrunvelyofs 

sazogadoebis mxardaWeras am sistemisadmi. evropuli sasamarTlos 

precedentuli samarTlis didi nawilis gamoyeneba SeiZleba praqtikaSi 

- policielTa mier adamianis uflebaTa dacvis xarisxis gasaumjobe-

seblad. kerZod, sasamarTlo mudmivad imeorebs, rom konvenciis me-3 

muxli ganamtkicebs demokratiuli sazogadoebis erT-erT fundamentur 

Rirebulebas. yvelaze rTul garemoebebSic ki, rogoricaa terorizmsa 

da organizebul danaSaulTan brZola, konvencia absoluturi mniSvnelo-

biT krZalavs wamebas da araadamianur an Rirsebis Semlaxvel mopyobas 

an dasjas. konvenciis bevri daTqmisagan gansxvavebiT, me-3 muxli ar 

uSvebs gamonaklisebs da misgan gadaxveva dauSvebelia, sagangebo mdgo-

mareobis CaTvliT, roca safrTxe eqmneba xalxis sicocxles.3

kanonis uzenaesobis dacva policias imgvaradve evaleba, rogorc sazoga-

doebis nebismier wevrs. dauSvebelia iZulebis an SemzRudveli saSuale-

bebis ukanono gamoyenebis dafarva, Sewynareba an gamarTleba poli-

2.	 adamianis uflebaTa komisris mosazreba CommDH(2009)4 policiis winaaRmdeg 
saCivrebis damoukidebeli da efeqtiani ganxilvis Sesaxeb, punqtebi 15-17.

3.	 Chahal v. United Kingdom, 15 noemberi, 1996.
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ciis oficrebis mier, am saSualebaTa kanonierad gamoyenebis uflebis 

moSveliebiT. policiis eTikisa da profesiuli standartebis dacva uz-

runvelyofs misi momsaxurebis umaRles xarisxs. aseve dauSvebelia pol-

icielTa dausjeloba arasaTanado mopyrobis an gadacdomis dros.4

saxelmZRvanelo Seiqmna adamianis uflebaTa evropuli konvenciis ba-

zaze, adamianis uflebaTa evropuli sasamarTlos Sesabamisi preceden-

tuli samarTlis, aseve, wamebis, araadamianuri an Rirsebis Semlaxveli 

mopyrobisa an dasjis aRkveTis evropuli komitetis  (CPT) da evropis 
sabWos farglebSi dadgenili sxva Sesabamisi standartebis WrilSi. ami-

tom igi unda iqces mniSvnelovan instrumentad policiisa da sxva sax-

elmwifo organoebis xelSi, raTa aRkveTon da ebrZolon policielTa 

gadacdomebs an dausjelobas da ganamtkicon adamianis uflebebi.

kristos jakumopulosi

adamianis uflebaTa direqtori

adamianis uflebaTa da kanonis uzenaesobis  

generaluri direqtorati

evropis sabWo

4.	 Ibid. punqti 18.
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Tavi 1

sapolicio momsaxureba da 

adamianis uflebaTa  

evropuli konvencia

p
oliciis rols garkveuli gamowvevebi axlavs sazogadoebaSi ada-

mianis uflebaTa dacvisas. demokratiul sazogadoebaSi kanonis 

uzenaesobis ganmtkicebisas, marTlwesrigis SenarCunebaze pa-

suxismgebeli pirebi TviTon unda iyvnen angariSvaldebulni kanonis 

winaSe. policiis oficrebi adamianis uflebaTa yoveldRiuri dam-

cvelebi arian praqtikaSi, Tumca, am movaleobis Sesasruleblad xSirad 

im pirTa uflebebSi Careva uxdebaT, romlebsac sxvaTa uflebebis 

dazianeba aqvT gamiznuli. 

policiis uflebamosilebisa da individTa Tavisuflebis saTanadod 

dabalansebis problema axali ar aris. xSirad is angariSvaldebulebiT 

gamoixateba. Quis custodiet ipsos custodes? - es SekiTxva antikur xanaSi 

daisva. dRes, liberaluri demokratiis epoqaSi, am uZveles problemaze 

pasuxi, rogorc wesi, kanonisadmi angariSvaldebulebiT gamoixateba; 

Tumca, evropa iTxovs rogorc Sidasaxelwifoebrivi mowyobis wesis, 

aseve evropuli standartebis, gansakuTrebiT ki adamianis uflebaTa 

evropuli konvenciis dacvas. 

evropis moqalaqeebi, aseve, evropuli qveynebis sazRvrebSi mcxovrebi 

sxva pirebi, bevrs iTxoven TavianTi policiis samsaxurebisagan, 

Tumca, sworia maTi moTxovna - sapolicio pasuxismgebloba kanonis 
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dacviT Sesruldes, metic, am dros pativi scen garkveul fundamentur 

principebs, romlebic asaxavs demokratiuli sazogadoebis bunebas. 

es "samarTali" mxolod Sidasaxelmwifoebrivi ar aris, igi TandaTan 

evropulic xdeba da TavisTavad gamoxatavs garkveul "Rirebulebebs" 

iseT sakiTxebTan mimarTebiT, rogoricaa: demokratiuli protes-

tis mniSvneloba, pirTa piradi cxovrebis pativiscema da sapolicio 

uflebamosilebis TviTneburi gamoyenebisagan dacva.

amgvari Rirebulebebi asaxulia adamianis uflebaTa evropuli sa-

samarTlos precedentul samarTalSi. evropuli sasamarTlos amocanaa, 

adamianis uflebaTa evropuli konvenciis ganmartebiT, praqtikuli 

rCevebi gasces, roca mas saqmeebis gansaxilvelad mimarTaven. am 

saqmeebSi saubaria konkretul faqtebze, romlebic efuZneba Sidasax-

elmwifoebrivi samarTlisa da praqtikis individualur sistemebs, ma-

gram am iurisprudenciis dacva sayovelTao gamoyenebis principia. 

magaliTad, TurqeTis saqmem SesaZloa mniSvnelovani gavlena iqo-

nios safrangeTsa an did britaneTze, roca sakiTxi exeba policias 

daqvemdebarebul sapatimroebSi iuridiuli warmomadgenlis Sesvlas.5 

analogiurad, gadawyvetileba avstriaSi quCis saprotesto aqciebze 

sapolicio kontrolis Sesaxeb, SesaZloa, metad Sedegiani aRmoCndes 

evropis romelime sxva qveynis policiis oficrebisaTvis im Tval-

sazrisiT, Tu rogor unda moeqcnen demonstrantebs.6

am saxelmZRvanelos mizania, daexmaros policiis oficrebs arsebi-

Ti standartebis, gansakuTrebiT ki adamianis uflebaTa evropuli sa-

samarTlos ("strasburgis sasamarTlos") mier ganmartebul konvenciis 

savaldebulo debulebaTa gagebaSi. sxva evropuli standartebi xazs us-

vams policiis oficerTa SerCevis, profesiuli gadamzadebisa da pro-

fesionalizmis amaRlebis mniSvnelobas.7 Semdgomi diskusiis mizania, 

policielebma gaiazron da gaacnobieron TavianTi pasuxismgeblo-

ba, radgan isini sazogadoebas icaven. sapolicio momsaxurebisas 

gardauvalia adamianis uflebebSi Careva, Tumca, xSirad SemTxvevis 

adgilas policiis calkeuli oficris midgomazea damokidebuli, aseTi 

Careva gamarTlebulad CaiTvleba Tu adamianis uflebaTa darRvevad. es 

saxelmZRvanelo policiis oficrebs daexmareba yoveldRiuri saqmiano-

5.	 ix. Salduz v Turkey, 27 noemberi, 2008, ganxilulia qvemoT, gv.105.

6.	 ix. Plattform Ärzte für das Leben v Austria, 21 ivnisi, 1988 ganxilulia qvemoT, gv.126.

7.	 ix. qvemoT, gv.133-140.
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bisTvis adamianis uflebaTa midgomebis SemuSavebaSi. 

Sesavali Tavi maT daexmareba sapolicio momsaxurebis evropuli stan-

dartebis gaazrebaSi. aq aqcenti evropis sabWozea - organizaciaze, 

romelic mdebareobs strasburgSi, safrangeTSi. evropis sabWo (47 

wevri saxelmwifoTi) gansxvavdeba evropis kavSirisagan (romelSic 

amJamad 28 wevri saxelmwifoa). radgan arsebobs sapolicio momsax-

urebis iseTi aspeqtebi, romlebzec gavlenas axdens evropis kavSiris 

wevroba, es naSromi eqskluziurad evropis sabWosa da mis organoebs 

exeba, adamianis uflebaTa evropuli sasamarTlos CaTvliT.

evropis sabWos muSaoba da  

adamianis uflebaTa evropuli konvencia

evropis sabWo mTavrobaTaSorisi organizaciia, romelic efuZneba plu-

ralisturi demokratiis, adamianis uflebaTa pativicemisa da kanonis 

uzenaesobis principebs. es erT-erTia im ramdenime evropuli inicia-

tividan, romelTa mizanic iyo dasavluri liberaluri demokratiebis daax-

loeba saerTo RirebulebaTa safuZvelze da, amave dros, winaaRmdegobis 

gaweva totalitaruli reJimis Semdgomi gavrcelebisTvis. komunisturi 

reJimebis damxobis Sedegad, evropis sabWos wevrTa raodenoba gaiz-

arda da dReisTvis is 47 saxelmwifos iTvlis. evropis sabWos aqtivo-

bebSi Sedis: demokratiuli stabilurobis ganmtkiceba sakanonmdeblo da 

sakonstitucio reformebiT da mogvarebis saerTo gzebis gamonaxva 

im Tanamedrove gamowvevebisTvis, rogoricaa terorizmi, organizebuli 

danaSauli da adamianebiT vaWroba.

evropis sabWo sami ZiriTadi midgomiT saqmianobs: pirveli, stand-

artebis dadgena (kerZod, saerTaSoriso xelSekrulebaTa Sesrulebis 

gziT - magram, amave dros, rekomendaciebisa da rezoluciebis Se-

muSavebiTac - da standartebis etapobrivad dadgeniT monitoringis 

organoebis muSaobis procesSi); meore, monitoringi saxelmwifo 

valdebulebebis Sesrulebaze (kerZod, im organoTa muSaobiT, rom-

lebic xelSekrulebebis - magaliTad, adamianis uflebaTa evropuli 

konvenciis - safuZvelzea Seqmnili); da mesame, TanamSromloba wevr 

saxelmwifoebsa da arasamTavrobo organizaciebs Soris (magaliTad, 

instituciur SesaZleblobaTa daxvewisa da sakanonmdeblo reformebis 

xelSewyoba treningebiTa da Sesabamisobis Sesaxeb kvlevebiT). 
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TiToeuli maTgani gansakuTrebulad relevanturia evropaSi policiis 

samsaxurebisTvis. Tumca, aq aqcenti keTdeba pirvelze, saxeldobr ki 

savaldebulo Zalis mqone samarTlebrivi normebis Seqmnaze saxelmwi-

foTa mier nakisri valdebulebebis Sesasruleblad - daicvan adamianis 

uflebaTa evropuli konvenciiT dadgenili garantiebi. 

adamianis uflebaTa evropuli konvencia ZalaSi Sevida 1953 wels. 

misi preambula ganamtkicebs evropis sabWos mizans - miRweul iqnas 

meti erTianoba saxelmwifoTa Soris, inter alia "adamianis ufleba-

Ta da ZiriTad TavisuflebaTa dacviTa da maTi Semdgomi ganxor-

cielebiT". amgvar uflebebs "efuZneba samarTlianoba da mSvidoba 

msoflioSi da maTi dacva saukeTesod xerxdeba, erTi mxriv, efeq-

tiani demokratiuli politikiT da, meore mxriv, adamianis uflebaTa 

saerTo gagebiTa da uzrunvelyofiT. marTalia, adamianis uflebaTa 

evropuli konvenciis teqsti saerTaSoriso samarTlis mniSvnelovani 

gavlenis qveS moeqca, magram evropuli sasamarTlos precedentulma 

samarTalma, Tavis mxriv, gavlena iqonia sxva saerTaSoriso da re-

gionul tribunalTa iurisprudenciaze da xeli Seuwyo adamianis ufle-

baTa sayovelTao normebis dadgenas. dRes konvenciis moxmoba 820 

milion evropels SeuZlia, Tumca, adgilobrivi mowyobis wesebs So-

ris gansxvaveba kvlav daculia. es principi aisaxeba sasamarTlos 

Semadgenlobazec - gadawyvetilebis gamotanisas - radgan mudmivad 

xdeba wevr saxelmwifoTa mier daniSnul mosamarTleTa gadanacvleba, 

raTa daicvan saTanado geografiuli balansi da warmoadginon kon-

tinentis sxvadasxva samarTlebrivi tradiciebi.8 es ki, Tavis mxriv, 

uzrunvelyofs imas, rom sasamarTlos ufro farTo perspeqtiva aqvs, 

vidre eqneboda, ZiriTadad an eqskluziurad erT sisxlis samarTlis 

sistemaze rom yofiliyo dafuZnebuli.

adamianis uflebaTa evropuli konvencia - 

ganmartebis ZiriTadi principebi

strasburgis sasamarTlo yovelwliurad mniSvnelovani raodenobis 

gadawyvetilebebs iRebs. is muSaobs "precedentuli" sistemiT, rac 

8.	 saqmes, wesisamebr, ixilavs xuTidan erT-erTi palata, magram roca is 

gansakuTrebiT rTul sakiTxs exeba, an sakiTxis gadawyveta saWiroebs 

SeTanxmebul midgomas, sasamarTlo ikribeba didi palatis saxiT.
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imas niSnavs, rom igi cdilobs, arsebul gadawyvetilebebs daeyrdnos 

da Semdgom isini  analogiur saqmeebSi gamoiyenos, Tumca, drodadro 

man SesaZloa saWirod miiCnios gamoyenebuli modgomebidan gadax-

veva. mniSvnelovania is, rom sasamarTlos precedentuli samarTali 

konkretul formas aZlevs adamianis uflebaTa evropuli konvenci-

is principebsa da garantiebs. SeuZlebelia konvenciis saTanadod 

gageba sasamarTlo saqmeebis Seswavlis gareSe, Tumca, strasburgis 

sasamarTlo precedentul samarTals "evoluciurad" ganmartavs. am sax-

elmZRvanelos didi nawili eTmoba msjelobas saqmeebze, romlebic 

relevanturia sapolicio momsaxurebisaTvis, es aris mcdeloba - poli-

ciis oficrebma daafason konvenciis mniSvneloba TavianT saqmi-

anobaSi, magram detaluri msjelobis dawyebamde, sasargeblo iqneba 

am iurisprudenciaSi arsebuli ramdenime arsebiTi koncefciis mimox-

ilva zogadi ganmartebis formiT.

strasburgis sasamarTlos subsidiuri buneba

winamdebare naSromSi aqcenti strasburgis sasamarTlos iurispru-

denciazea. Tumca, aseve mniSvnelovania davafasoT, rom adamianis 

uflebaTa evropul konvenciaSi ganmtkicebuli uflebebis upirve-

lesi garantoria ara strasburgis sasamarTlo, aramed adgilobrivi  

mosamarTle, kanonmdebeli an sajaro moxele. es pirdapir ukavSird-

eba policiis oficrebs, maTi movaleobebis Sesrulebisas. adamianis 

uflebaTa evropuli konvenciis 1-li muxliT saxelmwifoebi iReben 

valdebulebas, "TavianTi iurisdiqciis farglebSi yvelasTvis uzrun-

velyon" konvenciiT daculi uflebebi. marTlac, vidre piri an arasam-

Tavrobo organizacia saCivriT mimarTavs strasbrugis sasamarTlos, 

man unda aCvenos, rom amowura samarTlebrivi dacvis yvela Sidasax-

elmwifoebrivi saSualeba (rogoricaa Sidasaxelmwifoebrivi kanon-

mdeblobis gamoyeneba)9. sxva sityvebiT, strasburgis sasamarTlos 

saCivarTa meqanizmi erovnuli mowyobis wesebTan mimarTebiT sub-

sidiuria. erovnul samarTlebriv da administraciul mowyobebs Soris 

mravalferovneba daculia - im pirobiT, rom es Sida mowyobis we-

sebi adamianis uflebaTa evropuli konvenciis moTxovnaTa minimums 

9.	 wesebi saCivarTa dasaSvebobis Sesaxeb kompleqsuria da mniSvnelovnad 

scdeba am naSromis farglebs. damatebiTi informaciisaTvis ix. sa-

samarTlos onlain saxelmZRvanelo, saitze: http://www.echr.coe.int/Pages/
home.aspx?p=caselaw/analysis&c=#n1347458601286_pointer
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mainc akmayofilebs. sasamarTlos precedentuli samarTali uxsnis ev-

ropis sabWos 47 wevri saxelmwifos xelisuflebis organoebs, Tu 

ras gulisxmobs es moTxovnaTa minimumi. Sedegad, subsidiurobis 

principi xazs usvams sayovelTaod mniSvnelovan sakiTxs, rom  ad-

gilobrivi sajaro moxeleebi, rogorebic arian policiis oficrebi, 

praqtikaSi mowinave xazze mdgomi adamianis uflebaTa damcvelebi 

arian, radgan xSirad individebs swored maTTan aqvT xolme pirveli 

Sexeba. am uflebebis "uzrunvelsayofad", adamianis uflebaTa dacva 

xSirad swored policiis oficrebisgan iwyeba.

pozitiuri da negatiuri valdebulebebi

rogorc aRiniSna, 1-li muxlis Tanaxmad, saxelmwifoebi iReben valde-

bulebas - "TavianTi iurisdiqciis farglebSi yvelasTvis uzrunvelyon" 

adamianis uflebaTa evropuli konvenciiT (da misi oqmebiT) gansaz-

Rvruli uflebebi da Tavisuflebebi. Sedegad, saxelmwifos ekisreba 

negatiuri valdebuleba, Tavi Seikavos dacul uflebebSi Carevisagan; da 

es negatiuri valdebuleba, ZiriTadad, asaxulia adamianis uflebaTa ev-

ropuli konvenciis teqstSi gamoyenebul frazebSi, magaliTad: "aravis 

sicocxle ar SeiZleba ganzrax iyos xelyofili..." (muxli 2); "aravin 

SeiZleba daeqvemdebaros wamebas... (muxli 3); "aravis SeiZleba aRekve-

Tos Tavisufleba, garda..." (muxli 5); da "yvelas aqvs ufleba gamoxat-

vis Tavisuflebisa ... sajaro xelisuflebis Caurevlad" (muxli 10).

Tumca, uflebaTa uzrunvelyofa ar Semoifargleba im moTxovniT, 

rom saxelmwifoebma da saxelmwifo moxeleebma Tavi Seikavon dacul 

uflebebSi Carevisagan. maT SeiZleba daekisroT valdebuleba, pozi-

tiuri nabijebi gadadgan adamianis uflebaTa dasacavad. esec asaxulia 

konvenciis teqstSi, magaliTad: "yoveli adamianis sicocxlis ufleba 

kanoniT aris daculi" (muxli 2); da "yovel pirs, visac bralad edeba 

sisxlis samarTlis danaSaulis Cadena ... [aqvs ufleba] isargeblos 

[iuridiuli daxmarebiT] ufasod, rodesac amas moiTxovs marTlmsa-

julebis interesebi" (muxli 6). garda amisa, strasburgis sasamarTlos 

precedentul samarTalSi mravladaa miTiTebuli situaciebi, roca kon-

venciiT saxelmwifos SesaZloa pozitiuri valdebuleba daekisros 

- Tu arsebobs amis aucilebloba - adamianis uflebaTa evropuli 

konvenciiT daculi uflebebis "praqtikulobisa da qmediTobis" uz-

runvelsayofad. amiT kidev erTxel xazgasmulia idea, rom policiis 

oficeri adamianis uflebaTa damcvelia da am valdebulebaTa umravle-
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sobis Sesruleba pirdapir sapolicio pasuxismgeblobaa. es SesaZloa 

ganimartos, rogorc valdebulebis dakisreba - gadadgas aRsrulebi-

Ti an operatiuli pozitiuri nabiji, rogoricaa, magaliTad, sisxlis 

samarTlebrivi gamoZiebis dawyeba10 an iseT situaciaSi Careva, roca 

arsebobs ojaxuri Zaladobis aSkara safrTxe,11 sxva pirisgan Zalado-

bis ganWvretadi safrTxe,12 an roca momitingeTa uflebebs eqmneba 

safrTxe sawinaaRmdego aqciis monawileebisagan.13

"avtonomiuri konceptebis" idea  

adamianis uflebaTa evropul konvenciaSi

evropaSi mniSvnelovnad gansxvavdeba qveynebis SidasamarTlebrivi 

mowyobis formebi - gansakuTrebiT, sisxlis samarTlis procesTan 

mimarTebiT. mniSvnelovania davafasoT, rom adamianis uflebaTa ev-

ropuli konvenciis bevri termini strasburgis sasamarTlom ganmarta 

da konvenciis konteqstSi mianiWa specialuri mniSvneloba, romelic 

damokidebuli ar aris am terminTa SidasamarTlebriv Sinaarsze da 

gamarTlebulia ara mxolod saerTo ganmartebis SeqmniT - evropis 

masStabiT - aramed imiTac, rom konvenciis efeqtianobas safrTxe 

aRar Seeqmnas Sesabamisi SidasamarTlebrivi mniSvnelobis gamo. 

magaliTad, policiis oficerTaTvis erT-erTi aseTi mniSvnelovani 

terminia "sisxlis samarTlebrivi braldeba" konvenciis me-6 muxlSi. 

rogorc me-4 TavSi ganvixilavT, eWvmitanilisaTvis garkveuli ufle-

bebi warmoiSoba "sisxlis samarTlebrivi braldebis" wardgenisTanave. 

Tumca, evropis qveynebis SidasamarTlebriv sistemebSi gansxvavdeba 

etapi, roca pirs "braldebulad" miiCneven: zogierT saxelmwifoSi 

mas "brals" policiis oficeri uyenebs (policiis sapatimroSi ofi-

cialurad SeyvanisTanave), sxva qveynebSi amas prokurori akeTebs 

(policiis oqmebis miRebis, Seswavlis da, xSirad, piris ramdenime-

saaTiani sapolicio patimrobis Semdeg), zogierT qveyanaSi ki pirs 

oficialur "brals" mosamarTle warudgens (wesisamebr, dakavebis mo-

10.	 mag: Aydin v Turkey, 25 seqtemberi, 1997, §103-109, ix. qvemoT, gv.79.

11.	 ix. qvemoT, damatebiT, gv.49.

12.	 mag: Osman v the United Kingdom, 28 oqtomberi, 1998, ganxilulia qvemoT, gv.79.

13.	 mag: Plattform Ärzte für das Leben v Austria¸ 21 ivnisi, 1988, ganxilulia qvemoT, 

gv.126.
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mentidan ramdenime dReSi). me-6 muxliT eWvmitanilisTvis miniWebuli 

uflebebi, bunebrivia, ver iqneba damokidebuli amgvar gansxvavebebze 

sisxlis saproceso kanonmdeblobebs Soris. marTlac, me-6 muxlis 

ganmartebaSi sasamarTlo xazs usvams: piri "braldebulad" miiCneva 

im momentidan, roca oficialurad ecnobeba, rom eWvmitanilia dana-

Saulis CadenaSi, es  ki SesaZloa dakavebis momentamde gacilebiT 

adrec ki moxdes (rogorc, magaliTad, Cxrekis orderis SemTxvevaSi)14. 

analogiuri midgomaa Tavisuflebis TviTneburi aRkveTis sawinaaRm-

dego garantiebTan mimarTebiTac, romlebic daculia me-5 muxlSi, anu 

is faqti, adamianis uflebaTa evropuli konvenciis mniSvnelobiT 

iTvleba Tu ara piri TavisuflebaaRkveTilad, damokidebuli ar aris 

mis SidasamarTlebriv statusze.15

konvenciis, rogorc "cocxali instrumentis" idea

zemoT aRiniSna strasburgis sasamarTlos precedentuli samarTlis 

mniSvneloba adgilobrivi saxelmwifo moxeleebis (rogorebic ari-

an policiis oficrebi), sasamarTloebisa da kanonmdeblebisaTvis 

mimarTulebaTa micemaSi. Tumca, es interpretacia statikuri ar aris, 

strasburgis sasamarTlo xSirad moixseniebs adamianis uflebaTa ev-

ropul konvencias, rogorc "cocxal instruments, romelic ... unda 

ganimartos im dRisTvis arsebuli mdgomareobis WrilSi"16. sxva si-

tyvebiT, teqstis ganmarteba "dinamikuri" an "evoluciuria", radgan 

sasamarTlos surs, asaxos cvlilebebi evropul sazogadoebaSi, misi 

prioritetuli ideebi, Rirebulebebi da standartebi. "precedentuli 

samarTlis" ideac axdens gavlenas policiaze. magaliTad, dRes gac-

ilebiT naklebadaa Sewynarebuli fizikuri Zalis gamoyeneba, romelic 

ar aris ganpirobebuli dakavebuli piris qmedebiT; aseve, meti mza-

dyofnaa saimisod, rom garkveuli qmedebebi "wamebad" Seiracxos (da 

ara "araadamianur mopyrobad", rogorc es adre xdeboda)17. garda imisa, 

rom amiT xazi gaesmeba konvenciaSi arsebuli bevri terminis "av-

tonomiurobas", aseve, gamoikveTeba sabaziso Rirebulebebi da mid-

gomebi, romlebic bevr sferoSi sasamarTlos saboloo gadawyvetile-

14.	 ix. damatebiT, qvemoT, gv.93.

15.	 ix. qvemoT gv.93.

16	 Tyrer v the United Kingdom, 25 aprili, 1978, §31.

17.	 ix. gv.44.
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bebs ganapirobebs. meore magaliTia fraza "aucilebelia demokratiul 

sazogadoebaSi". es termini gamoiyeneba iseT uflebebSi Carevisas, 

rogoricaa piradi cxovreba da Sekrebis Tavisufleba, raTa ganisaz-

Rvros - iyo Tu ara gamarTlebuli aseTi Careva saxelmwifos mxridan. 

aq terminTa "evoluciuri" ganmarteba mWidrod ukavSirdeba saerTo 

evropuli standartebis Camoyalibebas da asaxavs sasamarTlos kon-

cefcias, rom konvencia "evropuli sazogadoebrivi wesrigis konsti-

tuciuri instrumentia".18 es imas niSnavs, rom, magaliTad, zogierTi 

operacia, romelSic monawileobs policia sajaro saprotesto aqciaze 

sazogadoebrivi wesrigis dasacavad, didi albaTobiT, gansakuTrebuli 

yuradRebiT ganixileba, Tu gamoikveTeba, rom policia araSemwyn-

arebluria umciresobebis uflebaTa mimarT. dRes aseTi midgomebi 

populisturad da araerTgvarovnad miiCneva.19

samarTlebrivi sicxade

martivad rom iTqvas, samarTlebrivi sicxadis idea ZiriTadad imas gu-

lisxmobs, rom pirma SeZlos dadgenil farglebSi moqmedeba, saxelmwi-

fos mxridan TviTneburi an gauTvaliswinebeli Carevis SiSis gareSe. 

strasburgis sasamarTlos Tanaxmad, Sidasaxelmwifoebrivi samarTali 

"unda Seesabamebodes kanonis uzenaesobis princips - koncepts, ro-

melic konvenciis yvela muxlSi ikiTxeba"20. Sedegebi, romlebic mos-

devs policielTa qmedebebs - piris uflebebSi Carevas (magaliTad, mis 

dakavebas an dapatimrebas me-5 muxlis Tanaxmad, romelic moiTxovs, 

rom Tavisuflebis nebismieri SezRudva iyos "kanonieri" da "kanoniT 

dadgenili procedurebis Sesabamisi", an Cxrekas, an TvalTvals, an 

sazogadoebrivi wesrigis dasacavi zomebis miRebas, romelic gulisx-

mobs momitingeTa uflebebSi Carevas da romlis drosac policielTa 

qmedeba unda iyos "kanonis Sesabamisi" an "kanoniT gaTvaliswinebu-

li") - gansazRvravs, rom nebismieri aseTi qmedeba Sidasaxelmwifoe-

briv kanonmdeblobas efuZnebodes da am kanonmdeblobis xarisxi  ak-

mayofilebdes xelmisawvdomobisa da ganWvretadobis moTxovnebs:

18.	 Loizidou v Turkey (winaswari pretenziebi), 23 marti, 1995, §75.

19.	 ix. Alekseyev v Russia, 21 oqtomberi, 2010, §68-88 da 106-110, ganxilulia qve-
moT, gv.127.

20.	 Amuur v France, 25 ivnisi, 1996, §50.



21
►

gverdisapolicio momsaxureba da adamianis uflebaTa evropuli konvencia 

”	pirveli, kanoni unda iyos saTanadod xelmisawvdomi: moqalaq-

isTvis es unda iyos saTanado miniSneba - Sesabamisi gansax-

ilvel saqmeSi gamosayenebeli samarTlebrivi wesebisa; meore, 

norma ver CaiTvleba "kanonad", Tu is sakmarisad zustad ar aris 

formulirebuli, rac moqalaqes Tavisi saqcielis gakontrolebis 

saSualebas miscems: man unda SeZlos - saWiroebis SemTxveva-

Si, saTanado rCeviT - arsebul garemoebebSi gonivrulad gan-

Wvritos Sedegebi, romlebic SeiZleba mohyves mis saqciels.21

aucilebloba da proporciuloba

adamianis uflebaTa evropul konvenciaSi xSiradaa miniSnebuli, rom 

saWiroa pirTa uflebebSi Carevis "aucileblobis" Cveneba. am koncep-

tis Sedegebi konteqstzea damokidebuli. erT-erT saqmeSi, romelSic 

msjeloba sityvis Tavisuflebas exeboda, sasamarTlom Tavisi mid-

goma ase Seajama:

"sasamarTlo gasaCivrebul uflebebSi Carevas ganixilavs erTiani saq-

mis WrilSi da imsjelebs: iyo Tu ara am Carevis gasamarTleblad 

xelisuflebis organoebis mier moxmobili mizezebi saTanado da 

sakmarisi, gamoyenebuli saSualebebi ki - kanonieri miznis proporci-

uli. am msjelobisas sasamarTlo unda darwmundes, rom xelisuflebis 

erovnulma organoebma gamoiyenes [gamoxatvis TavisuflebaSi] moaz-

rebuli principebis Sesabamisi standartebi, metic - maT sakmarisad 

Seafases Sesabamisi faqtebi."22

anu samoqalaqo Tavisuflebebis Sesaxeb saxelmwifo qmedebis "aucile-

bloba" (rogoricaa momitingeTa uflebebSi Careva), ZiriTadad, 

saWiroebs saTanado "balansis" moZebnas saxelmwifo qmedebasa da 

individualur uflebas Soris. sasamarTlom ganacxada, rom "aucile-

beli" ... ar aris "ganuyofelis" sinonimi, arc iseTi moqnili terminia, 

rogorc "dasaSvebi", "Cveulebrivi", saWiro", "gonivruli" an "sasurveli" 

..."; is ufro "gulisxmobs "gansakuTrebuli socialuri saWiroebis" 

arsebobas".23 Tumca, roca saqme exeba gadawyvetilebis miRebas Si-

21.	 Sunday Times v the United Kingdom (No 1), 26 aprili, 1979, §49.

22.	 Jersild v Denmark, 23 seqtemberi, 1994, §31.

23.	 Sunday Times v the United Kingdom (No 1), 26 aprili, 1979, §59.
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dasaxelmwifoebriv doneze (rogoricaa sajaro saprotesto aqciaze 

sazogadoebrivi wesrigis damyareba policiis mier), strasburgis sa-

samarTlos mxridan saerTaSoriso kontrolis farglebi an intensivo-

ba xSirad damokidebulia saqmis konkretul garemoebebze. magaliTad, 

SesaZloa, uxamsad miCneul gamocemaTa amoRebis dasabuTeba ufro 

ioli gaxdes policiisaTvis, vidre politikuri mesijis gamavrcele-

beli Jurnal-gazeTebisa.24

erT-erTi mniSvnelovani sakiTxia is, rom mizezebi, romlebic ga-

napirobebs policiis qmedebas - Caerios samoqalaqo an politikuri 

uflebiT sargeblobaSi, unda iyos rogorc saTanado, aseve sakmarisi. 

"sakmarisobis" testi moiTxovs, rom arsebobdes gonivruli kavSiri 

gamoyenebul saSualebebsa da misaRwev mizans Soris, aseve, samar-

Tliani wonasworoba sazogadoebis zogad interesebsa da piris Ziri-

Tad uflebaTa dacvis saWiroebebs Soris. Sefasebisas sasamarTlom 

gamoavlina "demokratiuli sazogadoebis" konkretuli maxasiaTeble-

bic. swored aq aris mosalodneli, rom policiam gadawyvetilebebis 

miRebisas garkveuli "RirebulebebiT" ixelmZRvanelos. magaliTad, sa-

samarTlom pluralizmi, Semwynarebloba da gonebagaxsniloba  amgvari 

"demokratiuli sazogadoebis" safirmo niSnad daasaxela.25

saerTo evropuli Rirebulebebis Tema SegviZlia metad ganvavrcoT. 

rogorc zemoT aRiniSna, msjeloba - Careva "aucilebelia Tu ara de-

mokratiul sazogadoebaSi" -  SesaZloa aseve moicavdes sakiTxsac, 

xvdeba Tu ara gansaxilveli samarTali an praqtika sxva evropuli 

saxelmwifoebis mier zogadad aRiarebuli standartebis farglebSi, 

radgan ufro rTulia gamarTldes RonisZieba, rogorc "aucilebeli 

demokratiul sazogadoebaSi", Tu evropis sabWos sxva saxelmwifoTa 

umravlesoba am sakiTxs gansxvavebulad uyurebs. 

Tumca, aseve aucilebelia aRiniSnos, rom konvenciis sxva debule-

bebi, romlebic ukavSirdeba sapolicio momsaxurebas, ufro mkacrad 

gansazRvrul farglebSi xvdeba. magaliTad, konvenciis me-2 muxli 

icavs sicocxlis uflebas, saidanac daSvebulia gamonaklisi. sicocx-

lis xelyofa ar CaiTvleba am muxlis sawinaaRmdego qmedebad, Tu 

Sedegad mohyveba Zalis gamoyenebas, romelic absoluturi aucileblo-

ba iyo. me-2 muxlTan mimarTebiT "gamoiyeneba aucileblobis ufro 

24.	 ix. gv.119.

25.	 Handyside v the United Kingdom, 7 dekemberi, 1976, §49.
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mkacri da momTxovni testi"26. meore mxriv, me-5 muxliT daSvebu-

lia piris kanonieri dakaveba da dapatimreba, "roca gonivruli eWvis 

safuZvelze amis aucilebloba arsebobs mis mier danaSaulis Cadenis 

aRsakveTad". am SemTxvevaSic piris uflebebSi Carevis mizezebi unda 

iyos rogorc saTanado, aseve sakmarisi konkretul saqmeSi.27

diskriminaciis akrZalvis principi

diskriminaciis akrZalvis principi, TavisTavad, mniSvnelovan evro-

pul Rirebulebas gamoxatavs da asaxulia adamianis uflebaTa evro-

puli konvenciis me-14 muxlSi, romlis Tanaxmadac:

”	am konvenciiT gaTvaliswinebuli uflebebiTa da Tavisufle-

bebiT sargebloba uzrunvelyofilia yovelgvari diskrimina-

ciis gareSe, ganurCevlad sqesis, rasis, kanis feris, enis, 

religiis, politikuri Tu sxva Sexedulebis, erovnuli Tu so-

cialuri warmoSobis, erovnuli umciresobisadmi kuTvnilebis, 

qonebrivi mdgomareobis, dabadebisa Tu sxva niSnisa.

Tumca, me-14 muxli damoukideblad ar arsebobs (miuxedavad imisa, 

rom me-12 oqmi ukve diskriminaciis akrZalvis calke mdgom uflebas 

adgens)28. amgvarad, masze msjeloba SesaZlebelia mxolod erT an met 

arsebiT garantiasTan damokidebulebaSi, romlebsac icavs konvenciis 

me-2-12 muxlebi an damatebiTi oqmebi. "diskriminacia niSnavs Sedar-

ebiT msgavs mdgomareobaSi myofi adamianebisadmi gansxvavebulad 

mopyrobas, obieqturi da gonivruli gamarTlebis gareSe..."29. diskrimi-

naciuli mopyrobis zogierT safuZvels gansakuTrebuli sifrTxiliT 

ekidebian da Zalian rTulia saxelmwifoebisaTvis strasburgis sa-

samarTlos darwmuneba, rom diskriminaciuli mopyroba gamarTlebuli 

26.	 McCann and Others v the United Kingdom, 27 seqtemberi, 1995, §149.

27.	 ix. damatebiT, gv. 56 da 63.

28.	 me-12 oqmSi vkiTxulobT: "(1) kanoniT dadgenili nebismieri uflebiT sarge-

bloba uzrunvelyofilia yovelgvari diskriminaciis gareSe, ganurCevlad sqe-

sis, rasis, kanis feris, enis, religiis, politikuri an sxva Sexedulebis, 

erovnuli an socialuri warmoSobis, erovnuli umciresobisadmi kuTvnilebis, 

qonebis, dabadebis an sxva niSnisa. (2) dauSvebelia sajaro xelisuflebis 

mxridan vinmes diskriminacia 1-l punqtSi aRniSnul romelime safuZvelze".

29.	 DH and Others v Czech Republic, 13 noemberi, 2007, §175.
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iyo. magaliTad, adamianis uflebaTa evropuli sasamarTlos TqmiT, 

roca mopyrobebs Soris gansxvaveba rasobriv an eTnikur mizezs 

efuZneba, "obieqturi da gonivruli gamarTlebis cneba maqsimaluri 

simkacriT unda ganimartos"30. boSebze Seteva da maTi qonebis ga-

nadgurebac darRvevad CaiTvala.

—— saqmeSi Nachova and Others v Bulgaria dadginda me-14 muxlis dar-
Rveva me-2 muxlTan erTad, imis gamo, rom ar Catarda efeqtiani 

gamoZieba rasobrivi motiviT Cadenili mkvlelobis braldebebze. 

saqmeSi naCvenebi ar yofila, rom mkvlelobaSi rasistuli damokide-

buleba ikveTeboda, magram imis gamosarkvevad, "mimarTes Tu ara 

ukanono, siZulviliT ganpirobebul Zaladobas", "Zalze mniSvnelovani 

iyo" faqti, rom xelisuflebis organoebma ar gamoiZies braldebebi 

rasistuli sityvieri Seuracxyofis Sesaxeb, raTa gamoevlinaT raime 

saxis rasobrivi motivebis arseboba eTnikur an sxva umciresobaTa 

mimarT Zalis gamoyenebisas.31

—— saqmeSi Moldovan and Others v Romania (no 2) soflis mcxovreb-

Ta Tavdasxmebs, romlebsac policiis oficrebi exmarebodnen, Sede-

gad mohyva sami adamianis sikvdili da boSaTa ojaxebis kuTvni-

li 13 saxlis dangreva. ganmcxadeblebi iZulebulni iyvnen, boselSi 

ecxovraT, Sidasaxelmwifoebrivma sasamarTloebma maTTvis kompen-

saciis gadaxda mxolod 10 wlis Semdeg brZana. dadginda konvenciis 

me-14 muxlis darRveva, me-6 da me-8 muxlebTan erTobliobaSi.32

wamebis da araadamianuri an  

Rirsebis Semlaxveli mopyrobisa  

an dasjis aRkveTis evropuli komiteti

adamianis uflebaTa evropuli konvenciis ganmartebisas strasbur-

gis sasamarTlo aseve iyenebs sxva saerTaSoriso standartebs, mag-

aliTad, dakavSirebuls samarTaldamcveli pirebis mier cecxlsasroli 

30.	 DH and Others v Czech Republic, 13 noemberi, 2007, §176.

31.	 Nachova and Others v  Bulgaria, 6 ivlisi, 2005, §144-168.

32.	 Moldovan and Others  v Romania (No 2), 12 ivlisi, 2005, §136-140. aseve ix. 
analogiuri saqmeebi - Gergely  v Romania, 26 aprili, 2007 da Kalanyos and Others  
v Romania, 26 aprili, 2007.
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iaraRis gamoyenebasTan.33 sapolicio momsaxurebaze msjelobisas yu-

radsaRebia sxva evropuli iniciativebic, evropis sabWos ministrTa 

komitetis rekomendaciaTa CaTvliT.34 aRsaniSnavia, rom wamebis da 

araadamianuri an Rirsebis Semlaxveli mopyrobisa an dasjis aRkveTis 

evropulma komitetma (CPT) gansakuTrebuli gavlena iqonia sasamarT-

los precedentul samarTalze da mas ubiZga, inter alia ufro kriti-

kuli midgoma SeemuSavebina patimrobis cudi materialuri pirobebis 

Sefasebisas. CPT uflebamosilia, moinaxulos patimrobis adgilebi, 

raTa gaZlierdes TavisuflebaaRkveTil pirTa dacva. CPT Sedegs aRw-
evs ara saCivrebiTa da dapirispirebiT, aramed saxelmwifo moxelee-

bTan dialogisa da diskusiis gziT, sapatimroebis monaxulebisas 

mopovebul informaciaze dayrdnobiT. komitetis saqmianoba konfi-

dencialuria, Tumca saxelmwifoebi ukve srulad iTxoven angariSebisa 

da mTavrobaTa pasuxebis gamoqveynebas.35 CPT-m SeimuSava sakuTari 

standartebi, romlebsac vizitebisas iyenebs arsebuli praqtikis swo-

rad Sesafaseblad da saxelmwifoTa dasarwmuneblad, rom maT daicvan 

Sesabamisi moTxovnebi da pirobebi. es axlad dadgenili standartebi, 

sxva saerTaSoriso valdebulebebSi arsebulTan SedarebiT, ufro de-

taluri da momTxovnia bevr aspeqtSi. dReisaTvis maTi gavlena sax-

elmwifoebze gamoixateba rekomendaciebis SesrulebiT Sidasaxelmwi-

foebriv doneze sakanonmdeblo, administraciuli da organizaciuli 

reformebis gatarebis Sesaxeb. es standartebi iseT sakiTxebs exeba, 

rogoricaa: eleqtro cecxlsasroli iaraRebis gamoyeneba, arasaTana-

do mopyrobis faqtebis gamoZieba, sahaero gzebiT ucxo qveynis 

moqalaqeTa deportacia da samarTaldamcveli organoebis mier pirTa 

33.	 ix. damatebiT, gv.36.

34.	 mag: ministrTa komitetis rekomendacia Rec(2001)10 wevri saxelmwifoebi-

sadmi, policiis eTikis evropuli kodeqsis Sesaxeb, ganxilulia qvemoT, 

gv.133-140.

35.	 dRemde gamonaklisebi arian azerbaijani da ruseTis federacia (axlaxan 

gacemuli nebarTva, rom gamoqveyndes angariSi da samTavrobo pasuxi 2011 

wlis april-maisSi CrdiloeT kavkasiaSi vizitze - imedia, bolo ar iqneba 

da angariSebi SemdgomSic daideba sajaro sivrceSi). garkveul garemoebeb-

Si, komitetma SeiZleba sajaro gancxadebac gaakeTos romelime qveyanaSi 

arsebul pirobebTan dakavSirebiT - es uflebamosileba gamoyenebulia: 

orjer TurqeTTan, samjer ruseTis federaciasTan da axlaxan - saberZneT-

Tan mimarTebiT. angariSebi (da CPT-s Sesaxeb damatebiTi informacia)  

xelmisawvdomia saitze http://www.cpt.coe.int.
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dapatimreba.36 CPT-s standartebidan mniSvnelovan amonaridebs vnax-
avT qvemoT, danarTSi A.

daskvna

policiis oficrebze dakisrebuli pasuxismgebloba pirdapir efuZneba 

sazogadoebis wevrTa mzard molodins, rom sapolicio momsaxurebi-

sas daculi iqneba fundamenturi Rirebulebebi da konkretuli arsebiTi 

principebi. amgvar Rirebulebebsa da principebzea agebuli adamianis 

uflebaTa evropuli konvencia. mravalferovania erovnuli policiebis 

mowyobis wesebi da  sisxlis samarTlis marTlmsajulebis  Sidasax-

elmwifoebrivi sistemebi, maT Soris gansxvaveba ki daculia, Tumca, 

sapolicio momsaxurebisadmi minimaluri evropuli molodinis zrda 

muqarad ar unda aRiqmebodes am samsaxuris mimarT; piriqiT, adamianis 

uflebebsa da saCivrebze orientirebuli midgoma sapolicio mom-

saxurebaSi xels Seuwyobs ufro efeqtiani urTierTkavSiris Senar-

Cunebas am sistemasa da sazogadoebas Soris. arsebobs safrTxe, 

rom "adamianis uflebebi" aRqmuli iqnas "qartiad kriminalTaTvis" 

da danaSaulis msxverplTa uflebebis uaryofad, magram es midgoma 

ugulebelyofs mniSvnelovan miRwevebs adamianis uflebaTa iuris-

prudenciaSi, romlebsac ayalibebs strasburgis sasamarTlo. magali-

Tad, cneba "pozitiuri" udides pasuxismgeblobas akisrebs policias, 

daicvas msxverpli eqspluataciisagan; policiis oficerTa mxridan 

arasaTanado mopyrobisadmi araSemwynarebluri damokidebulebis zrda 

da mzaoba, rom garkveuli tipis arasaTanado mopyroba "wamebad" Sei-

racxos, xels uwyobs rogorc profesionalizmis, aseve kanonis uzen-

aesobis mniSvnelobis gagebas policiis wreebSi.

36.	 “CPT-s standartebi", CPT/Inf/E (2002) 1 - Rev. 2011.
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Tavi 2

Zalis gamoyeneba  

sapolicio momsaxurebisas

”arasaTanado mopyrobis winaaRmdeg  
SesaZlo saukeTeso garantiaa, TviTon 
policiis oficrebma erTxmad Tqvan uari 
mis gamoyenebaze.37

Sesavali

Zalis gamoyeneba mniSvnelovani gamowvevaa policiis samsaxurebisa 

da calkeuli oficrebisaTvis. am samsaxurebma unda uzrunvelyon poli-

ciis oficerTa profesiuli gadamzadeba da Sesabamisad aRWurva, raTa 

maT dakisrebuli rTuli funqciebi efeqtianad Seasrulon. garda amisa, 

mTavrobebma unda izrunon imazec, rom sakmarisad naTeli iyos samar-

Tlebrivi CarCoebi, romlebic policiis oficerTa mier Zalis gamoy-

enebas aregulirebs - rogorc sazogadoebis, aseve policiis oficerTa 

dasacavad. unda arsebobdes angariSvaldebulebis meqanizmebi, sakma-

risi saxsrebiTa da uflebamosilebiT, rac maT ufro qmediTs gaxdis. 

policiis oficrebs unda sjerodeT, rom saTanado qmedebisas mxarSi 

daudgebian da Zalis arasaTanadod gamoyenebis faqtebze nebismieri 

gamoZiebisas maT mimarT gamoiyeneben samarTlian procedurebs.

37.	 wamebis da araadamianuri an Rirsebis Semlaxveli mopyrobisa an dasjis aRkve-

Tis evropuli komitetis (CPT) angariSi montenegros mTavrobisadmi, 2008 

wlis 15-22 seqtembers montenegroSi vizitis Sesaxeb CPT/Inf (2010) 3, §16.
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adamianis uflebaTa evropuli sasamarTlos precedentuli samarTali 

- iseve rogorc wamebis aRkveTis evropuli komitetisa da sxva orga-

noebis angariSebi - cxadyofs, rom policiisa da sxva samarTaldam-

cveli organoebis mier gadametebuli da gaumarTlebeli Zalis gamoy-

eneba mudmivi problemaa.

zogierT evropul qveyanaSi arsebobs e.w. "dausjelobis kultura", 

sadac saxelmwifo moxeleebi arasaTanado mopyrobas mimarTaven 

sanqciis SiSis gareSe. es Sedegia damkvidrebuli damokidebulebisa 

- brmad gaataros mankieri praqtika.38 Sesabamisad, arasaTanado mopy-

robis sistematurma da rutinulma gamoyenebam Rrmad gaidga fesvebi 

zogierTi saxelmwifos policiis samsaxurebSi, sadac es qmedebebi 

Sewynarebulia (Tu pirdapir waqezebuli ara) zedamxedveli oficrebis, 

prokurorebisa da mosamarTleebis mier, am faqtebis saaSkaraoze 

gamotanisas ki nakleb savaraudoa, rom damnaSaveebs dasjian.39 

wamebisa da sxva arasaTanado mopyrobis faqtebze miukerZoebeli da 

efeqtiani gamoZiebis ararseboba dausjelobis atmosferos qmnis40. 

zogierT qveyanas ar ekrZaleba mopyroba, romliTac irRveva evropuli 

standartebi. SveicariaSi bolodroindeli vizitis Sesaxeb angariSSi 

wamebis aRkveTis evropulma komitetma daadgina, rom "mopovebuli 

informaciiT, policiis sisastike, romelsac CPT manamdec gadaawyda, 
kvlav problemad rCeboda". amgvar arasaTanado mopyrobas, romelic 

myardeboda Tanmimdevruli samedicino mtkicebulebebiT, ZiriTadad 

mimarTavdnen pirTa dakavebisas an policiis ganyofilebebSi ga-

dayvanisa da pirveladi dakiTxvisas.41 aseTi atmosfero negatiurad 

38.	 me-14 zogadi angariSi, CPT/Inf (2004) 28, § 25.

39.	 CommDH (2004) 3, "adamianis uflebaTa komisris angariSi 2003 wlis 5-8 

oqtombers latviaSi vizitis Sesaxeb", §10-13: "qveyanaSi, sadac samoqalaqo 

sazogadoeba policiis zogierTi warmomadgenlis qceviT Zalze SeSfoTe-

bulia, gansakuTrebiT rTulia imis gageba, ratom ar aris arcerTi saqme 

wardgenili sasamarTloebis winaSe."

40.	 "policiis mxridan wameba da arasaTanado mopyroba "ubralod normaluri 

praqtikaa" moldovaSi";	Amnesty International, noemberi, 2009, xelmisawvdomia 
saitze: 

	 http://www.amnesty.org/en/library/asset/EUR59/009/2009/en/1b2df020-bf3d-4bfb-
9bb9 c7ea620d562a/eur590092009eng.pdf

41.	 wamebis da araadamianuri an Rirsebis Semlaxveli mopyrobisa an dasjis 

aRkveTis evropuli komitetis (CPT) angariSi Sveicariis federaluri sab-
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moqmedebs sazogadoebis mxardaWeraze policiis mimarT. Tumca, Sesa-

Zlebelia mdgomareobis gaumjobeseba samarTlebrivi treningebiTa da 

sxva reformebis gatarebiT, aseve, policiis oficerTaTvis samuSao 

pirobebis gaumjobesebiT. magaliTad, saqarTveloSi bolo vizitis 

Sesaxeb angariSSi CPT-m aRniSna, rom mkafio wesebis danergvam 

(Zalis gamoyenebasTan dakavSirebiT) ... aseve Seuwyo xeli poli-

ciis oficerTa profesionalizmis da, Sedegad, am sistemis mimarT 

sazogadoebis ndobis amaRlebas."42

am TavSi saubaria policiis mier Zalis gamoyenebaze, rasac mimar-

Taven, upirvelesad,  dakavebisa da sajaro Sekrebebis dros. evropis 

sabWos adamianis uflebaTa komisarma aRniSna, rom "policielebs, Ta-

vianTi movaleobebis Sesrulebis mizniT, kanoni iZulebis RonisZie-

baTa gamoyenebis uflebas aniWebs da maT SeuZliaT gonivrul Zalas 

mimarTon, roca kanonis farglebSi aRasruleben uflebamosilebas.43"  

orive scenari mniSvnelovani gamowvevaa. amis demonstrirebas ax-

dens adamianis uflebaTa evropuli sasamarTlos precedentuli samar-

Tali. es iurisprudencia qmnis yovlismomcvel sistemas da mniSvnelo-

van rCevebs adgens administratorTaTvis, policiis samsaxurebisa da 

calkeuli oficrebisTvis, rac maT daexmarebaT adamianis uflebaTa 

evropuli konvenciis standartTa gaTavisebaSi.

policielTa pasuxismgeblobebis Sesruleba

policia samTavrobo Zalauflebis yvelaze TvalsaCino gamovline-

baa. misi mTavari movaleobaa: (i) SeinarCunos kanonis uzenaesoba 
da sazogadoebrivi simSvide; (ii) daicvas da pativi sces individTa 

ZiriTad uflebebsa da Tavisuflebebs; (iii) aRkveTos da aRmofxvras 

danaSauli; (iv) da daexmaros da moemsaxuros sazogadoebas. 

policielebma TavianTi movaleobebis Sesrulebisas pativi unda scen 

Wosadmi, 2011 wlis 10-20 oqtombers SveicariaSi vizitTan dakavSirebiT, 

CPT/Inf (2012) 26, gv.10.

42.	 angariSi saqarTvelos mTavrobisadmi, 2010 wlis 5-15 Tebervals wamebis da 

araadamianuri an Rirsebis Semlaxveli mopyrobisa an dasjis aRkveTis evropuli 

komitetis (CPT)  saqarTveloSi  vizitTan dakavSirebiT, CPT/Inf (2010) 27, § 15.

43.	 adamianis uflebaTa komisris mosazreba policiis winaaRmdeg saCivrebis da-

moukidebeli da efeqtiani ganxilvis Sesaxeb, CommDH(2009)4, 12 marti, 2009.
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da daicvan adamianebis Rirseba da ganamtkicon maTi uflebebi. mZime 

pasuxismgeblobebis gamo policiis oficrebs xSirad Zalis gamoy-

eneba uwevT aseT dros. es SesaZlebelia sxvadasxva konteqstSi mox-

des, magaliTad: moZalade piris dakavebisas; roca es aucilebelia 

maTTvis an sxvebisTvis; an danaSaulis prevenciis mizniT. Zalze 

mniSvnelovania, rom policielis mier Zalis gamoyeneba iyos, sul 

cota, aucilebeli, kanonieri da igi pasuxs agebdes Tavis qmedebaze. 

am dros daculi unda iyos rogorc kanonTan Sesabamisoba, aseve 

sazogadoebis ndoba policiisadmi. 

am sakiTxis mniSvnelobis gaTvaliswinebiT, policiis mier Zalis 

gamoyenebas mkacrad aregulirebs erovnuli da saerTaSoriso samar-

Tali. rogorc zemoT iTqva, strasburgis sasamarTlom aRniSnul 

sakiTxze STambeWdavi raodenobis saqmeebi ganixila da Sesabamisi 

precedentuli samarTali Camoayaliba, romliTac ganisazRvra CarCoebi 

policiis mier Zalis gamoyenebis kanonierebis dasadgenad. amave 

dros, igi mniSvnelovani gzamkvlevia policiis yvela oficrisaTvis, 

maTi rangis miuxedavad. 

policielTa mier Zalis gamoyenebas, ZiriTadad, konvenciis me-2 da 

me-3 muxlebi aregulireben. me-2 muxli krZalavs momakvdinebeli an po-

tenciurad momakvdinebeli Zalis gamoyenebas. igi dasaSvebia mxolod 

konkretulad gansazRvrul garemoebebSi (arsebiTad, roca misi gamoy-

eneba absoluturi aucileblobaa sicocxlis dasacavad). me-3 muxli ab-

soluturia da krZalavs wamebas da araadamianur an Rirsebis Semlaxvel 

mopyrobas an dasjas. orive muxli moiTxovs, rom maT mier akrZalul 

qmedebebs erovnuli kanonmdeblobac aRkveTdes da saxelmwifoebma 

gadadgan konkretuli nabijebi am muxlebis darRvevis prevenciisaT-

vis, garda amisa, efeqtianad gamoiZion sarwmuno braldebebi saxelm-

wifo moxeleTa mier Zalis gamoyenebis Sesaxeb (amasTanave, Sesa-

Zloa relevanturi iyos me-5 muxlze msjelobac, radgan Zalas, xSirad, 

swored dakavebisas iyeneben. am sakiTxs Semdegi Tavi eTmoba). 

aq aqcenti Zalis gamoyenebazea. erT-erTi yvelaze qmediTi meTodi, 

rom saxelmwifom konvenciis standartebis dacviT imoqmedos, Zalis 

arasaTanadod gamoyenebis Sesaxeb yvela sarwmuno braldebis efeq-

tiani gamoZiebaa. damoukidebeli organoebis efeqtiani gamoZiebebi 

daexmareba saxelmwifos, Seasrulos konvenciis me-2 da me-3 muxle-

biT nakisri sagamoZiebo valdebulebebi (ufro detalurad qvemoT 
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ganixileba).44 garda amisa, es damatebiTi garantia iqneba policiis im 

oficerTaTvis, romlebic zustad gaiTvaliswineben dadgenil stand-

artebs. isini aseve isargebleben gaZlierebuli dacviT - dausabuTebe-

li an borotganzraxuli braldebebisgan, romelTa usafuZvlobac unda 

daadginon sagamoZiebo organoebma.

sicocxlis ufleba:  

adamianis uflebaTa evropuli konvenciis me-2 muxli

konvenciis me-2 muxli icavs sicocxlis uflebas. igi sam mTavar 

moTxovnas moicavs, esenia: (i) saxelmwifo moxeleTa mier arale-

galuri mkvlelobebis akrZalva; (ii) saeWvo gardacvalebis faqtebis 

gamoZiebis valdebuleba; da (iii) pozitiuri valdebuleba, konkretul 

garemoebebSi gadaidgas nabijebi, raTa Tavidan airidon sicocxlis 

mospoba, romlis acilebac SesaZlebelia.45

me-2 muxlis sruli teqsti ase ikiTxeba:

1.	 yoveli adamianis sicocxlis ufleba kanoniT aris daculi. ara-

vis sicocxle ar SeiZleba ganzrax iyos xelyofili. sicocxlis 

xelyofa dasaSvebia mxolod sasamarTlos mier gamotanili sa-

sikvdilo ganaCenis aRsrulebis Sedegad, iseTi danaSaulis Ca-

denisaTvis, romlisTvisac kanoni iTvaliswinebs am sasjels.

2.	 sicocxlis xelyofa ar CaiTvleba am muxlis sawinaaRmdegod 

Cadenil qmedebad, Tu is Sedegad mohyva Zalis gamoyenebas, 

romelic absolutur aucileblobas warmoadgenda:

a.	 nebismieri piris dasacavad aramarTlzomieri Zaladobisagan;

b.	 kanonieri dakavebisaTvis an kanonierad dapatimrebuli piris 
gaqcevis aRsakveTad;

c.	 	kanonier RonisZiebaTa ganxorcielebisas, ajanyebis an am-
boxebis CasaxSobad.

44.	 ix. gv.23 (me-2 muxlze) da gv.30 (me-3 muxlze).

45.	 Jacobs, White and Ovey, The European Convention on Human Rights (adamianis ufle-

baTa evropuli konvencia), 4th edition, gv.143.
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momakvdinebeli Zalis gamoyeneba

momakvdinebeli Zalis gamoyenebasTan dakavSirebiT, me-2 muxli awe-

sebs tests, romelic moiTxovs, rom saxelmwifom Zalas unda mimar-

Tos mxolod "absoluturi aucileblobisas" da ar gascdes am moTxov-

nis farglebs. es aris mkacri proporciulobis testi, anu Zala unda 

iyos mkacrad proporciuli me-2 muxlis me-2(a-c) punqtSi dadgenili 
erT-erTi miznis miRwevisa.46

momakvdinebeli Zala ase ganisazRvreba: (i) Zala, romlic gamiznu-
lia adamianis mosaklavad da am Sedegis momtania; (ii) Zala, romelic 
adamianis sikvdils iwvevs da, gonivruli varaudiT, am Sedegs iTval-

iswinebda; da (iii) Zala, romlis gamoyenebasac Sedegad mohyva sxeulis 
mZime dazianeba, rasac SesaZloa sikvdili gamoewvia.

me-2 muxli "umTavresad instanciebs ki ar gansazRvravs, sadac nebad-

arTulia adamianis ganzrax mkvleloba, aramed ufro im situaciebs 

aRwers, rodesac daSvebulia "Zalis gamoyeneba", romelmac SeiZleba 

gauTvaliswinebeli Sedegi - sicocxlis xelyofa gamoiwvios".47 sxva 

sityvebiT, me-2 muxlis me-2(a-c) punqtSi aRwerili scenarebi imas 
ar niSnavs, rom SesaZlebelia momakvdinebeli Zalis gamoyeneba. es 

ar aris situaciuri barierebi, romelTa dadgomisTanave SesaZlebeli 

xdeba aseTi Zalis gamoyeneba. igi mxolod kanonier mizans unda em-

saxurebodes. nebismieri sxva midgoma Seusabamo iqneba moTxovnisa 

- konvenciiT daculi uflebebi iyos realuri da qmediTi. 

momakvdinebeli an potenciurad momakvdinebeli Zalis gamoyenebis  

erTaderTi kanonieri mizani, romelic mas amarTlebs, aris absolu-

turi aucilebloba adamianis sicocxlis dasacavad (iqneba is, vinc 

Zalas mimarTa, Tu sxva). 

—— saqmeSi McCann and Others v the United Kingdom - strasburgis sa-

samarTlom daadgina: "me-2 muxli mTlianobaSi gvaCvenebs, rom me-2 

punqti "umTavresad instanciebs ki ar gansazRvravs, sadac nebadarTu-

lia adamianis ganzrax mkvleloba, aramed ufro im situaciebs aRwers, 

rodesac daSvebulia "Zalis gamoyeneba", romelmac SesaZloa gauTval-

iswinebeli Sedegi - sicocxlis xelyofa - gamoiwvios. Tumca, Zalis 

46.	 McCann and Others v the United Kingdom, 27 seqtemberi, 1995, §149.

47.	 Ibid. §148.
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gamoyeneba unda iyos "absoluturad aucilebeli" am muxliT dadgenili 

erT-erTi miznis misaRwevad."48

mniSvnelovania gvaxsovdes, rom policiis roli ar aris damnaSa-

vis dasja an misTvis sxvagvari sanqciis daweseba. policiis ofi-

crebi TavianTi movaleobebis Sesrulebisas SesaZloa iseT pirebs 

Sexvdnen, romlebmac yvelaze windauxedavi saqcieli Caidines. Tumca, 

policiis funqcia danaSaulis gamoZiebaa da eWvmnitanilTa wardgena 

Sesabamisi organoebis winaSe. Tu policia eWvmitanilTa dasjas Za-

lis gamoyenebiT Seecdeba, amiT saZirkveli Seeryeva TviT kanonis 

uzenaesobas. garda imisa, rom dairRveva evropuli standartebi, aseTi 

saqcieli Zalze uaryofiT gavlenas moaxdens sazogadoebaze.

me-2 muxli Seexeba rogorc im oficerTa qmedebebs, romlebic realu-

rad iyeneben momakvdinebel Zalas, aseve im operaciebis dagegmvasa 

da kontrolze pasuxismgebel policielebs, romelTa drosac SesaZle-

belia aRniSnuli Zalis gamoyeneba.49 policiam ar unda SearCios iseTi 

taqtika, romelic am Zalis gamoyenebas gardauvals an, meti albaTo-

biT, saWiros gaxdis. operaciebis dagegmvasa da kontrolze pasux-

ismgebel oficrebs Zalis SesaZlo gamoyenebisas moeTxovebaT, rom 

uzrunvelyon samedicino daxmarebis mzadyofna.

policiis oficrebs mkafiod unda ganemartoT (rogorc samarT-

lebrivad, aseve treningebis gziT), rodis da rogor SeuZliaT iara-

Ris xmareba. saqmeSi Makaratzis v Greece adamianis uflebaTa evropul-

ma sasamarTlom ganmarta, rom policiis oficrebi vakuumSi ar unda 

iyvnen TavianTi movaleobebis Sesrulebisas, arc winaswar dagegmili 

operaciis dros da arc saSiSad miCneuli piris spontanuri devnisas. 

samarTlebrivi da administraciuli CarCoebiT unda ganisazRvros is 

garemoebebi, roca samarTaldamcvelebs SeeZlebaT Zalisa da cecxlsas-

roli iaraRebis gamoyeneba, am sakiTxTan dakavSirebiT Camoyalibe-

buli saerTaSriso standartebis WrilSi.50

—— saqmeSi Makaratzis v Greece sasamarTlo "gaognda mocemul gare-

moebebSi policiis mier cecxlsasroli iaraRis gamoyenebis qaoturo-

48.	 ix. McCann and Others v the United Kingdom, 27 seqtemberi, 1995, §148.

49.	 ix. McCann and Others v the United Kingdom, 27 seqtemberi, 1995.

50.	 Makaratzis v Greece, 20 dekemberi, 2004.



34 ◄gverdi adamianis uflebaTa evropuli konvencia da sapolicio momsaxureba

biT". daudgeneli raodenobis policielebma ganmcxadeblis manqanas 

cecxlis wvima gauxsnes revolverebiT, pistoletebiTa da avtomate-

biT.51 saberZneTis kanonmdeblobis gamosayenebeli debulebebi ara-

sakmarisad naTeli iyo. sasamarTlom ganacxada, rom "sapolicio oper-

aciebi, garda imisa, rom erovnuli samarTliT unda iyos daSvebuli, am 

samarTliT sakmarisad unda regulirdebodes, TviTnebobisa da Zalis 

borotad gamoyenebis winaaRmdeg mimarTuli adekvaturi da qmediTi 

garantiebis sistemis farglebSi."52

—— saqmeSi Nachova v Bulgaria dezertirobaSi eWvmitanil pirebs bul-
gareTis samxedro policiis oficrebi daedevnen. eWvmitanili dezer-

tirebi SeuiaraRebelni iyvnen da dakavebas ZaladobiT ar dapirisp-

irebian. Tumca, roca isini Robeze gadaZromiT gaqcevas cdilobdnen, 

policielebma sasikvdilo gasroliT adgilze daxoces. strasburgis 

sasamarTlom imsjela, kanonieri iyo Tu ara Zalis gamoyeneba. man 

daadgina, rom "potenciurad momakvdinebeli Zala ver CaiTvleba abso-

luturad aucileblad, roca cnobilia, rom dasakavebeli piri safrTxes 

ar uqmnis sicocxlesa da janmrTelobas da ar aris eWvmitanili Za-

ladobrivi danaSaulis CadenaSi". es asea maSinac, roca amiT SeiZleba 

devnilis Sepyrobis SesaZlebloba daikargos.53

policiis mier momakvdinebeli Zalis nebismieri gamoyeneba siRrm-

iseulad unda gakontroldes.54 rogorc zemoT aRiniSna, saxelmwifoe-

bs ekisrebaT pozitiuri valdebuleba - Caataron efeqtiani gamoZieba 

sicocxlis mospobis faqtze.55 policiis operaciebi, demonstraciebze 

sapolicio momsaxurebis CaTvliT, imgvarad unda daigegmos da kon-

troldebodes, rom sicocxlisaTvis saSiSi safrTxe minimumamde Sem-

cirdes.56 oficrebs aRWurvilobis farTo speqtrze unda miuwvdebo-

deT xeli, raTa iZulebuli ar gaxdnen, sabrZolo iaraRebi gamoiyenon. 

—— saqmeSi Simsek v Turkey strasburgis sasamarTlom daadgina: "mi-

uRebeli" iyo, rom policias xeli ar miuwvdeboda areulobis Casax-

51.	 Makaratzis v Greece, 20 dekemberi, 2004, §67.

52.	 Makaratzis v Greece, 20 dekemberi, 2004, §58.

53.	 Nachova v Bulgaria, 6 ivlisi, 2005, §107.

54.	 McCann and others v the United Kingdom, 27 seqtemberi, 1995, §150.

55.	 ix. qvemoT gv.31.

56.	 Bubbins v the United Kingdom, 17 marti, 2005, §136.
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Sobad saWiro aRWurvilobaze. misi ararseboba niSnavda imas, rom ofi-

crebi iZulebuli iyvnen, momakvdinebeli ZalisTvis miemarTaT, rasac 

Sedegad sikvdili mosdevda. da es maSin, roca ufro Sesaferisi iqneboda 

sxva meTodebis gamoyeneba (mag: wylis Wavlis an rezinis tyviebis).57

—— saqmeSi McCann and Others v the United Kingdom didi britaneTis sax-

elmwifo organoebma Caatares antiteroristuli operacia irlandiis 

respublikuri armiis sabrZolo samsaxuris ganyofilebis winaaRmdeg. 

sasamarTlom detalurad Seiswavla operaciis dagegmva da mis mimdin-

areobaze kontroli da daadgina, rom am dros saTanado yuradReba ar 

daTmobia msjelobas dazverviT miRebuli informaciis utyuarobaze, 

arc teroristTa dakavebis potenciuri SesaZlebloba ganxilula saTa-

nadod. garda amisa, britaneTis armiis specialuri sahaero samsax-

uris jariskacTa gamoyeneba - TavianTi militaristuli treningebiT 

- imaze miuTiTebda, rom operaciis dagegmvisa da masze kontroli-

sas "saWiro sifrTxiliT ar mohkidebian im faqts, rom demokratiul 

sazogadoebaSi mosalodneli iyo samarTaldamcveli pirebis mier ce-

cxlsasroli iaraRis gamoyeneba".58

moTxovna - policiis operaciebis dagegmva da kontroli ise warimar-

Tos, rom minimumamde Semcirdes momakvdinebeli Zalis gamoyenebis 

safrTxe, gansakuTrebiT mniSvnelovania policiis mier sazogadoebri-

vi wesrigis dasacavad. areulobis CasaxSobad, policias xeli unda miu-

wvdebodes sicocxlisTvis naklebad saSiS taqtikur saSualebaTa farTo 

speqtrze (magaliTad, rezinis tyviebze, wylis Wavlze, personaluri dac-

vis aRWrvilobaze da sxva). amgvari aRWurvilobis nebismieri moxmare-

ba saTanado wesebiT unda regulirdebodes da oficrebs, romlebmac 

unda gamoiyenon is, gavlili unda hqondeT Sesabamisi treningi. maSasa-

dame, unda arsebobdes SeiaraRebuli Zalebis organizaciuli struqtura, 

sadac xelmZRvanelis funqciebs Seasruleben saTanadod gadamzadebuli 

da gamocdili oficrebi.59 roca mosalodnelia, rom policiis opera-

cia didxans gagrZeldeba, saTanado resursebi unda iyos mobilizebuli 

mdgradobisaTvis.  garda amisa, aucilebelia nebismieri Zalis gamoy-

enebis firze aRbeWdva, raTa es procesi gamWvirvale iyos.60

57.	 Simsek v Turkey, 26 ivlisi, 2005, §111.

58.	 McCann and Others v the United Kingdom, 27 seqtemberi, 1995, §212.

59.	 Andronicou and Constantinou v Cyprus, 9 oqtomberi, 1997.

60.	 Giuliani and Gaggio v Italy (meoTxe seqcia), 25 agvisto, 2009, §238.
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policiis oficrebs unda mieceT naTeli instruqcia da CautardeT 

treningebi imaze, Tu  rodis da rogor gamoiyenon cecxlsasroli 

iaraRi. saxelmwifo moxeleTa mxridan dauregulirebeli da TviTne-

buri qmedeba ewinaaRmdegeba adamianis uflebaTa qmediT dacvas.61 

anu, policiis operaciebi, garda imisa, rom erovnuli samarTliT unda 

iyos daSvebuli, am samarTliT sakmarisad unda regulirdebodes, TviT-

nebobisa da Zalis borotad gamoyenebis winaaRmdeg mimarTuli adek-

vaturi da qmediTi garantiebis sistemis farglebSi.62

wesebi Zalis gamoyenebis Sesaxeb yvela situaciaSi moqmedebs, 

"sazogadoebrivi wesrigis dacvis xangrZlivi operaciis bolosac, 

romlis mimdinareobisas samarTaldamcvelebi swrafad warmoqmnil, 

saSiS situaciebSi aRmoCndnen da umniSvnelovanesi operatiuli 

gadawyvetilebebis miReba mouxdaT."63 verc Sida politikuri stabilu-

roba da verc sxva sagangebo mdgomareoba ver gaamarTlebs am stand-

artebidan gadaxvevas.64 policiis oficrebi unda Sefasdnen, ramdenad 

vargisni arian cecxlsasroli iaraRis satareblad. Tu saxelmwifo 

maT amgvarad ar SearCevs, Sedegad, mas SesaZloa pasuxismgebloba 

daekisros oficris mier Cadenil mkvlelobebze, maSinac ki, roca es 

moxdeba ara samsaxurebrivi movaleobis Sesrulebisas.65

—— saqmeSi Gorovenky and Bugara v Ukraine sasamarTlom xazgas-

miT aRniSna, rom "saxelmwifoebma maRali profesiuli standartebi 

unda danergon TavianT samarTaldamcvel sistemebSi da uzrunvelyon, 

rom am sistemebSi momuSave pirebi saWiro kriteriumebs akmayo-

filebdnen... kerZod, garda imisa, rom policiis Zalebs cecxlsasroli 

iaraRiT aRWurvisas aucilebeli teqnikuri gadamzadeba unda Cautar-

deT, gansakuTrebulad unda gakontroldes im agentTa SerCevis proce-

sic, romlebsac aseTi iaraRis tarebis ufleba miecemaT."66

61.	 Giuliani and Gaggio v Italy (didi palata), 24 marti, 2011, §249.

62.	 Makaratzis v Greece, 20 dekemberi, 2004, §58. aseve ix.  Wasilewska and Kalucka v 
Poland, 23 Tebervali, 2010, §45.

63.	 Giuliani and Gaggio v Italy, (didi palata), 24 marti, 2011, §238.

64.	 gaeros sabaziso principebi Zalisa da cecxlsasroli iaraRis gamoyenebis 

Sesaxeb, principi 8.

65.	 Gorovenky and Bugara v Ukraine, 12 ianvari, 2012.

66.	 Gorovenky and Bugara v Ukraine, 12 ianvari, 2012, §38.
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Semdegi SekiTxvebi im oficrebisTvisaa, romlebmac momakvdinebeli 

(an potenciurad momakvdinebeli) Zala gamoiyenes da maT daexmareba 

amgvari qmedebis logikuri safuZvlis aRdgenaSi:

►► iyo Tu ara Zalis gamoyeneba kanonis Sesabamisi?

►► gamoyenebuli Zalis farglebi proporciuli iyo Tu ara mo-
cemul garemoebebSi?

►► ganixiles Tu ara sxva alternativebi da, kerZod, romelze imsjeles?

►► ratom gamoiricxa is sxva alternativebi?

►► Seesabameboda Tu ara Zalis gamoyenebis meTodi policiis 
procedurebsa da treningebs?

policiis operaciebis konkretul konteqstSi, roca gamoyenebuli iyo 

cecxlsasroli iaraRi, strasburgis sasamarTlom xazi gausva Semdegi 

sakiTxebis mniSvnelobas:

►► Canaweris gakeTeba: policiis mier sruli videoCanaweris 
gakeTeba Zalze mniSvnelovania, radgan igi xels uwyobs 
angariSgebis process;  

►► daqvemdebarebis sistema: unda arsebobdes daqvemdebarebis 
naTeli sistema, mkafiod gansazRvruli funqciebiTa da 
pasuxismgeblobebiT;67

►► oficrebs gavlili unda hqondeT maTi funqciebis Sesabami-
si treningebi da gaaCndeT saTanado gamocdileba;68

►► xeli unda miuwvdebodeT taqtikuri alternativebis farTo 
speqtrze (mag: sicocxlisaTvis naklebad saSiS cecxlsasrol 
iaraRebze, damcav aRWurvilobaze);69

►► saTanadod unda iyvnen aRWurvili teqnikuri saSualebebiT 
(mag: sanaTebi alyis dros);

►► konsultantebad unda hyavdeT specialistebi (mag: cecxlsas-
roli iaraRis) aseve, momrigeblebi, raTa maT rCevebi mis-
cen da xeli Seuwyon gadawyvetilebTa Tanmimdevrulobas;70

67.	 Andronicou and Constantinou v Cyprus, 9 oqtomberi, 1997, Makaratzis v Greece, 20 
dekemebri, 2004, Huohvanainen v Finland, 13 marti, 2007.

68.	 Bubbins v the United Kingdom, 17 marti, 2005.

69.	 Simsek v Turkey, 26 ivlisi, 2005 da Gulec v Turkey, 27 ivlisi, 1998.

70.	 Andronicou and Constantinou v Cyprus, 9 oqtomberi, 1997 da Bubbins v the United 
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►► unda gascen gafrTxileba, Tu es aSkarad usargeblo da Seu-
sabamo ar aris;71

►► administraciuli farglebi: policiis Sida politikis Car-
Coebi unda iyos imdenad mkafio, rom oficrebma SeZlon 
TavianTi funqciebisa da pasuxismgeblobebis gansazRvra.72

sicocxlis dacvis pozitiuri valdebuleba

sicocxlis uflebis erT-erTi elementi moicavs pozitiur valdeb-

ulebas - policiam daicvas sicocxle. sicocxlis dacvis movaleoba 

saxelmwifos ar akisrebs absolutur valdebulebas, Tavidan airidos 

sicocxlis yovelgvari danakargi. es ara Sedegze, aramed saSualebebze 

orientirebuli valdebulebaa.

konvenciis me-2 muxli moiTxovs, rom policiam qmediTi operatiuli 

nabijebi gadadgas Tavisi uflebamosilebis farglebSi, raTa Tavidan 

airidos sicocxlis mospobis realuri da gardauvali safrTxe, romlis 

Sesaxebac icis an unda scodnoda.73 es orsafexuriani testia: (i) ar-
sebobs sicocxlis mospobis realuri da gardauvali safrTxe, romlis 

Sesaxeb policiam icis an unda scodnoda? (ii) da Tu arsebobs, ga-

dadges maT qmediTi operatiuli nabijebi am safrTxis Tavidan asaride-

blad? am valdebulebis Sesrulebisas gasaTvaliswinebelia (i) adamianis 
qmedebis ganuWvreteloba da (ii) aucilebloba, rom policiam imoqmedos 
konvenciis me-5 (Tavisuflebisa da xelSeuxeblobis ufleba) da me-6 

(samarTliani sasamarTlo ganxilvis ufleba) muxlebis farglebSi.

es valdebuleba Cndeba nebismieri sapolicio aqtivobis konteqstSi. 

magaliTad, roca policiisaTvis cnobilia, rom arsebobs sazogadoe-

briv Sekrebaze sxva pirTa Tavdasxmis safrTxe, igi valdebulia, 

qmediTi nabijebi gadadgas mis aRsakveTad, xolo Tavdasxmisas - 

miiRos zomebi mis SesaCereblad. am dros SesaZloa saWiro gaxdes 

Zalis - Tundac momakvdineblis - gamoyeneba, Tuki es absoluturad 

aucilebeli iqneba. 

Kingdom, 17 marti, 2005.

71.	 Ramsahai v the Netherlands, 15 maisi, 2007 da Huohvanainen v Finland, 13 marti, 2007.

72.	 Bubbins v the United Kingdom, 17 marti, 2005 da Makaratzis v Greece, 20 dekemberi, 2004.

73.	 Osman v the United Kingdom, 28 oqtomberi, 1998.



39
►

gverdiZalis gamoyeneba sapolicio momsaxurebisas 

—— saqmeSi Van Colle v the United Kingdom adamianis uflebaTa evropulma 

sasamarTlom ganmarta, rom dacvis valdebuleba aranaklebia an ar gansx-

vavdeba im SemTxvevebSi, roca safrTxe saxelmwifos qmedebebis Sede-

gad warmoiSoba. policiam ganmcxadeblebis Svils sTxova, mieca Cveneba 

sisxlis samarTlis saqmeSi eWvmitanili piris winaaRmdeg. mogvianebiT 

igi eWvmitanilma mokla. ganmcxadebelTa mtkicebiT, radgan maTi Svi-

lis sicocxles safrTxe daemuqra imis gamo, rom daTanxmda mowmed 

yofnas sisxlis samarTalwarmoebis procesSi, dacviTi valdebulebis 

gamoyenebis zRvari ufro dabali iyo, vidre Cveulebrivi, "realuri da 

gardauvali" safrTxisas. sasamarTlo am msjelobas ar daeTanxma. misi 

gancxadebiT, "sxva saqmeebSi - sadac mesame mxridan arsebobda winas-

wari safrTxe da is mTavrdeboda piris mkvlelobiT - gardacvlili xvde-

boda Tu ara gansakuTrebiT mowyvlad pirTa kategoriaSi erT-erTi is 

garemoeba iyo, romelic yvela sxva garemoebis fonze fasdeboda, raTa 

"ganesazRvraT, arsebobda Tu ara realuri da gardauvali safrTxe".74

mTavari sakiTxia, zustad risi gakeTeba evaleba sajaro organos, 

roca arsebobs realuri da gardauvali safrTxe. amaze saboloo pasuxi 

ar arsebobs da gansaxilvel sakiTxTa Soris xvdeba: (i) arsebuli 

alternativebi, (ii) Sesabamis saxelmwifoSi arsebuli samarTlebrivi 

CarCoebi, (iii) policiisa da sxva Sesabamisi saagentoebis Sida regu-
laciebi da politikuri mimarTulebebi, (iv) Sesabamisi piris qceva, (v) 
resursebis CarTuloba arsebul qmedebaTa warmarTvaSi da (vi) indivi-
dis roli da misi warsuli.

pozitiuri valdebuleba - sicocxlis xelyofis  

faqtis efeqtiani gamoZieba

roca policiis oficris an  sxva saxelmwifo moxelis mier Zalis gam-

oyenebas Sedegad adamianis sikvdili mohyveba, me-2 muxli moiTxovs 

am faqtis damoukidebel da efeqtian gamoZiebas. es moTxovna xuTi 

sxvadasxva elementisagan Sedgeba: damoukidebloba, efeqtianoba, 

drouloba, sazogadoebrivi kontroli da ojaxis CarTuloba.75

"amgvari gamoZiebis arsebiTi mizania, efeqtianad gamoiyenon Si-

74.	 Van Colle v the United Kingdom, 13 noemberi, 2012, §91.

75.	 ix. mag: Jacobs, White and Ovey, The European Convention on Human Rights (adamianis 
uflebaTa evropuli konvencia), OUP 2010, me-5 gamocema, gv.156-162.
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dasaxelmwifoebrivi samarTlis is normebi, romlebic sicocxlis 

uflebas icavs, da saqmeebSi, sadac saxelmwifo moxeleebi an or-

ganoebi arian CarTulni, aRniSnulma pirebma pasuxi agon TavianTi 

pasuxismgeblobis farglebSi momxdar mkvlelobebze..."76 garda amisa, 

"gamoZieba im mxrivac unda iyos efeqtiani, rom dadgindes - iyo Tu 

ara gamoyenebuli Zala gamarTlebuli arsebul garemoebebSi, aseve, 

gamovlindnen da daisajon pasuxismgebeli pirebi (...)".77

roca adamianis gardacvaleba policiis mier Zalis gamoyenebis Sede-

gia, gamoZieba unda Caataros policiisagan damoukidebelma organom78.  

es aucilebelia, raTa SenarCundes "sazogadoebis ndoba saxelmwifos  

monopoliuri uflebisadmi - gamoiyenos Zala".79 policiam mxolod is 

sagamoZiebo moqmedebebi unda Seasrulos, romlebic im wuTisTvis 

aucilebelia mtkicebulebaTa dasamagreblad. magaliTad, roca poli-

ciis mier Zalis gamoyenebis Sedegad piri gardaicvleba, oficrebma 

unda miiRon zomebi mxolod SemTxvevis adgilis dasamagreblad da 

a.S. raTa mtkicebulebaTa amoRebis SesaZleblobebi ar daikargos.  

gamoZieba unda iyos drouli, efeqtiani, gamWvirvale da masSi monaw-

ileobdes  gardacvlilis ojaxi - im farglebSi, romelic aucilebelia 

maTi interesebis dasacavad. droulobis moTxovna ar gulisxmobs 

vadebis dadgenas, Tumca gamoZieba unda Catardes SeZlebisdagvarad 

swrafad. efeqtianobis moTxovna gulisxmobs imas, rom sagamoZiebo 

organos hqondes uflebamosileba - amoiRos mtkicebuleba, saWiroe-

bisas Caataros Cxreka, daakavos eWvmitanili da a.S.

roca piris gardacvalebis detalebze informirebulni arian mxolod - an 

didwilad - saxelmwifo da misi moxeleebi, amgvar SemTxvevebTan dakav-

SirebiT Zlieri faqtobrivi prezumfcia Cndeba. am SemTxvevebis axsnaze 

mtkicebis tvirTi saxelmwifos ekisreba.80 kerZod, gardacvlilis sxeulze 

nebismieri dazianebis arseboba damatebiT ganmartebas saWiroebs.81

am konteqstSi, me-2 da me-3 muxlebiT dakisrebul sagamoZiebo valdeb-

76.	 Nachova and Others v Bulgaria, 6 ivlisi, 2005, §110.

77.	 Nachova and Others v Bulgaria, 6 ivlisi, 2005, §113.

78.	 Ramsahai v the Netherlands, 15 maisi, 2007.

79.	 Ramsahai v the Netherlands, 15 maisi, 2007, §325.

80.	 Salman v Turkey, 27 ivnisi, 2000, §100.

81.	 Velikova v Bulgaria, 18 maisi, 2000.
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ulebas evropis sabWos adamianis uflebaTa komisarma gansakuTrebuli 

mniSvneloba SesZina policiisTvis. misi mosazrebiT - policiis wi-

naaRmdeg saCivrebis damoukidebeli da efeqtiani ganxilvis Sesaxeb82  

- "[adamianis uflebaTa evropuli konvenciis] policielTa winaaRm-

deg saCivrebis efeqtiani gamoZiebis xuT princips ori ZiriTadi 

mizani aqvs: erTi mxriv, isini SemuSavda imisaTvis, rom inidividi 

samarTlebrivi dacvis efeqtiani saSualebiT sargeblobdes adamianis 

uflebaTa evropuli konvenciis me-2 da me-3 muxlebis savaraudo dar-

Rvevebisas; meore mxriv, es principebi miznad isaxavs am arsebiTi 

uflebebis dacvas sagamoZiebo CarCos SeqmniT, romelic  efeqtiania 

da SeuZlia damnaSaveTa pasuxisgebaSi micema."

wamebisa da araadamianuri an Rirsebis  

Semlaxveli mopyrobis akrZalva:  

adamianis uflebaTa evropuli konvenciis me-3 muxli  

adamianis uflebaTa evropuli konvenciis me-3 muxli krZalavs wame-

basa da araadamianur an Rirsebis Semlaxvel mopyrobas an dasjas. is 

Zalian mokledaa formulirebuli:

”	aravin SeiZleba daeqvemdebaros wamebas, araadamianur an 

Rrsebis Semlaxvel mopyrobas an dasjas.

dacvis garantia absoluturia. sasamarTlo mudmivad imeorebs, rom me-3 

muxli icavs demokratiuli sazogadoebis erT-erT yvelaze fundamentur 

Rirebulebas. wamebas da araadamianur an Rirsebis Semlaxvel mopyrobas 

an dasjas is krZalavs yvela garemoebaSi. rogorc zemoT, me-2 muxl-

Tan mimarTebiT aRiniSna, TviT sicocxlis xelyofis gamarTlebac ki 

SesaZlebelia konkretul, Zalze SezRudul garemoebebSi. amisgan gan-

sxvavebiT, ar arsebobs garemoeba, romelSic dasaSvebia me-3 muxliT 

akrZaluli qmedebis Sewynareba, maT Soris arc terorizmsa83 an organi-

zebul danaSaulTan84 brZolis konteqstSi. am dros piris saqciels mniS-

vneloba ara aqvs. konvenciis bevri sxva debulebisagan gansxvavebiT, 

82.	 CommDH(2009)4, 12 marti, 2009, §31.

83.	 Tomasi v France, 27 agvisto, 1992.

84.	 Selmouni v France, 28 ivlisi, 1999.
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me-3 muxli gamonakliss ar uSvebs, misgan arc gadaxvevaa SesaZlebeli, 

sagangebo mdgomareobis drosac ki, roca safrTxe emuqreba xalxis si-

cocxles.85 saqmeSi Gäfgen v Germany strasburgis sasamarTlom ganacxa-

da, rom "filosofiuri safuZveli - fundamenti me-3 muxliT daculi 

uflebis absoluturobisa - ar uSvebs gamonaklisebs, ar aRiarebs gama-

marTlebel faqtorebs, arc interesTa Soris wonasworobis damyarebas, 

Sesabamisi piris qmedebisa da gansaxilveli danaSaulis miuxedavad."86

Zalis gamoyenebis konteqstSi mkafio miniSnebebi keTdeba polici-

aze. adamianis uflebaTa evropulma sasamarTlom naTeli gaxada, rom 

nebismier pirTan mimarTebiT, "fizikuri Zalis gamoyeneba, romelic 

mkacrad ar aris ganpirobebuli am piris saqcieliT, akninebs adamia-

nis Rirsebas da principulad arRvevs me-3 muxls".87 rogorc sasamarT-

lom ganmarta, es debuleba (me-2 muxlis msgavsad) saxelmwifoebs 

akisrebs ara mxolod im valdebulebas, rom Tavi Seikavon arasaTa-

nado mopyrobisagan, aramed pozitiur movaleobasac - daicvan adami-

anebi da efeqtianad gamoiZion braldebebi am garantiis darRvevis 

Sesaxeb. policiis mxridan arasaTanado mopyroba, samwuxarod, bevri 

evropuli saxelmwifos saerTo maxasiaTebelia. rogorc am Tavis 

SesavalSi aRiniSna, mas mimarTaven mdidar qveynebSic da RaribSic, 

axal  demokratiebSic da ukve SemdgarSic. am fenomenis saintereso 

maxasiaTebeli is aris, rom yvela saxelmwifoSi erTnairad vlindeba. 

albaneTSi, evropis sabWos wamebisa da araadamianuri an Rirsebis 

Semlaxveli mopyrobis an dasjis aRkveTis komitetis (CPT) mier 

mosmenil braldebebSi arasaTanado mopyrobis Sesaxeb, "ZiriTadad 

figurirebda "saxeze Semortymebi, muStebiT, wixlebiTa da rezinis 

xelketebiT cema da es ZiriTadad xdeboda.... dakiTxvisas...88 irlandi-

asTan mimarTebiT, CPT-m daadgina, rom "savaraudo arasaTanado mopy-

roba ZiriTadad gamoixateboda sxeulis sxvadasxva zonaSi wixlebiTa 

da muStebiT cemiT da xelketebis dartymiT.89"

85.	 Chahal v the United Kingdom, 15 noemberi, 1996.

86.	 Gäfgen v Germany, 1 ivnisi, 2010, §107.

87.	 Ribitsch v Austria, 4 dekemberi, 1995, §38.

88.	 CPT/Inf (2012) 11, §13.

89.	 CPT/Inf (2011) 3, §14.
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rodis gamoiyeneba me-3 muxli?

qmedeba me-3 muxlis farglebSi rom moxvdes, "unda aRwevdes sisastikis 

minimalur zRvars."90 es mTlianad damokidebulia calkeul faqtebsa da 

TiToeuli saqmis garemoebebze (magaliTad, patimris iZuleba - fexze 

idges sami saaTis ganmavlobaSi - SesaZloa araadamianur mopyrobad ar 

CaiTvalos, Tu igi fizikurad Zlieri da janmrTelia, Tumca, aseT dro-

sac aucilebelia saTanado mizezis arseboba, rom gaamarTlo amden xans 

adamianis fexze dgomis iZuleba; magram Tu piri moxucia an avadmyofi, 

3 saaTi misi fexze dgoma SesaZloa araadamianur mopyrobas gautol-

des). garda amisa, mniSvnelovania mopyrobis motivi. xelborkilebisa da 

fizikuri SezRudvis sxva saSualebaTa gamoyeneba, roca amis saWiroeba 

ar arsebobs, konkretul pirobebSi SesaZloa araadamianur da Rirsebis 

Semlaxvel mopyrobas gautoldes.91 amis magaliTia asakovani an avadmyo-

fi pirisTvis xelborkilebis dadeba blanketuri politikis gamo, roca 

aSkaraa, rom misgan Zaladobis an gaqcevis safrTxe ar modis.

wamebis an araadamianuri mopyrobis akrZalva muqarazec vrceldeba. 

saqmeSi Gäfgen v Germany sapolicio patimrobaSi myof pirs daemuqrn-

en, rom "gausaZlis tkivils" miayenebdnen, Tu dakarguli bavSvis adgil-

samyofels ar gaamxelda. sasamarTlom daadgina: es muqara, miuxedavad 

imisa, rom realobad ar qceula, araadamianur mopyrobas utoldeboda.92 

romelime konkretul situaciaSi me-3 muxlis gamoyenebasTan daka-

vSirebiT ismis ori SekiTxva. pirveli: gansaxilveli mopyroba an 

dasja akmayofilebs Tu ara sisastikis minimalur moTxovnas me-3 

muxlis farglebSi mosaxvedrad; da meore, Tu akmayofilebs, romeli 

iarliyi Seesabameba mas?

pirveli SekiTxva sifrTxiliT unda ganvixiloT. gasaCivrebuli mopy-

roba an dasja sisastikis minimalur zRvars unda aRwevdes, rac fas-

deba gansaxilveli "mopyrobis" an dasjis yvela garemoebis, maT So-

ris misi xangrZlivobis, fizikuri da fsiqikuri Sedegebis, aseve, 

msxverplis sqesis, asakisa da janmrTelobis mdgomareobis gaTval-

90.	 Ireland v the United Kingdom, 18 ianvari, 1978, §162.

91.	 Henaf v France, 27 noemberi, 2003.

92.	 Gäfgen v Germany, 1 ivnisi, 2010, §107 da 108.
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iswinebiT.93 gadailaxa Tu ara gansazRvruli barieri, fasdeba dad-

genili garemoebebis fonze.94 adamianis damcirebisa da dakninebis 

ganzraxvis arseboba aucilebeli moTxovna ar aris me-3 muxlis dar-

Rvevis dasadgenad.95

"wamebad" kvalificirdeba me-3 muxlis yvelaze mZime darRvevebi. ada-

mianis uflebaTa evropulma sasamarTlom igi gansazRvra, rogorc 

"ganzrax araadamianuri mopyroba, romelic Zalian mZime da sastik 

tanjvas iwvevs".96 amisgan gansxvavebiT, "araadamianuri" mopyroba an 

dasja pirs ayenebs Rrma fizikur da fsiqikur tanjvas. Zalis gadamete-

ba dakavebis an dakiTxvis dros SesaZloa utoldebodes araadamianur 

mopyrobas,97 an Tundac wamebas. 

—— Aksoy v Turkey pirveli saqme iyo, romelSic adamianis uflebaTa 

evropulma sasamarTlom daadgina, rom piri "awames". ganmcxadebeli poli-

ciis oficrebma gaaSiSvles da xelebiT Camokides, romlebic zurgsukan 

hqonda Sekruli. aman mas sastiki tkivili da tanjva miayena da droebiT 

orive kiduris paralizeba gamoiwvia. sasamarTlom daadgina, rom ganzrax 

arasaTanado mopyroba aseve saWiroebda "saxelmwifo moxeleTa mxridan 

garkveul momzadebasa da Zalisxmevas da am qmedebis mizani iyo infor-

maciis an aRiarebiTi Cvenebis miReba ganmcxadeblisgan.98

arasaTanado mopyroba, romelic dagegmilia winaswar an garkveul 

mizans emsaxureba - rogoricaa aRarebiTi Cvenebis an informa-

ciis gamoZalva - CaiTvleba damamZimebel garemoebebSi Cadenilad. 

amgvarad, imaze msjelobisas, mopyroba "Rirsebis Semlaxvelia" Tu 

ara, sasamarTlo "iTvaliswinebs: iyo Tu ara am qmedebis mizani piris 

damcireba da daknineba da - roca ganixileba Sedegebic - moaxdina 

Tu ara man mis pirovnul mxareze is uaryofiTi gavlena, romelic ar-

Rvevs konvenciis me-3 muxls".99

93.	 Jalloh v Germany, 11 ivlisi, 2006, §95.

94.	 Tyrer v the United Kingdom¸ 25 aprili, 1978, §31 da 38.

95.	 Peers v Greece, 19 aprili, 2001, § 74.

96.	 Ireland v the United Kingdom, 18 ianvari, 1978, §167.

97.	 Ribitsch v Austria, 4 dekemberi, 1995.

98.	 Aksoy v Turkey, 18 dekemberi, 1996, §64.

99.	 Keenan v the United Kingdom, 3 aprili, 2001 judgment of 3 April 2001 at paragraph 
111; ix. agrTve Raninen v Finland, judgment of 16 December ,1997, §55.
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”	Rirsebis Semlaxveli" mopyroba an dasja "msxverplSi iwvevs 

SiSis, dardisa da arasrulfasovnebis SegrZnebas, rac mas am-

cirebs da akninebs da, savaraudod, umsxvrevs fizikur da 

moralur mdgradobas.100

roca piri sruliad janmrTeli xvdeba sapolicio patimrobaSi da gaTa-

visuflebisas sxeulze dazianebebi aReniSneba, saxelmwifo valdebu-

lia, sarwmunod ganmartos, rogor miiRo man aRniSnuli dazianebebi, 

da Tu ver moaxerxa, es iqneba konvenciis me-3 muxlis calsaxa darRve-

va.101 mokled, roca piri dapatimrebisas janmrTelia da mogvianebiT 

mas dazianebebi aReniSneba, saxelmwifos ekisreba valdebuleba, 

axsnas am dazianebebis warmoSoba.102 garda amisa, roca arsebobs 

varaudi, rom pirma dazianebebi dakavebamde miiRo, policiam unda 

uzrunvelyos misi samedicino Semowmeba policiis ganyofilebaSi 

miyvanisTanave an miyvanidan maleve. moldovas winaaRmdeg saqme-

Si103 dadginda, rom dairRva konvenciis me-3 muxli, radgan dakavebuls 

policiaSi patimrobisas samedicino Semowmeba ar Cautarda da arc 

misi dazianebebisTvis umkurnaliaT.

me-3 muxliT gansaxilvel sakiTxTa Soris xvdeba pirebis mimarT 

nebismieri Zalis gamoyeneba policiis mier, rac am pirTa qmedebiT 

ar iyo ganpirobebuli. roca policielebi dakavebis operacias geg-

maven, maT moeTxovebaT, Seafason yvela SesaZlo riski da yvela 

aucilebel RonisZiebas mimarTon dakavebis proceduris saTanadod 

Sesasruleblad. amaSi moiazreba valdebuleba - Semcirdes Zalis gamoy-

enebis albaToba. aucilebelia dakaveba saTanadod daigegmos, yvela 

saWiro proceduris momzadebiT. 

—— saqmeSi Rehbock v Slovenia policiis oficrebs ganzraxuli hqon-

daT germaneli kulturistis dakaveba, romelic eWvmitanili iyo slo-

veniaSi narkotikebis ukanono importSi. man winaaRmdegoba gauwia 

policias da dapirispirebisas ybis seriozuli dazianeba miiRo. 

100.	Greek case, ganacxadebi #3321-3/67 da #3344/67, 24 ianvari, 1968 (Yearbook 
12, gv.186).

101.	ix. Tomasi v France, 27 agvisto, 1992, aseve Ribitsch v Austria , 4 dekemberi, 1995.

102.	Ciorap v Moldova, 19 ivnisi, 2007, §60-71 da Istratii and others v Moldova, 27 
marti, 2007, §68-72.

103.	Lipencov v Moldova,  25 ianvari, 2011.
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sasamarTlom daadgina, rom amgvari winaswar dagegmili operaciisas 

policia ufro metad unda momzadebuliyo, vidre spontanuri situa-

ciebis dros. policiis qmedebis gasamarTleblad sarwmuno argumentebis 

ararsebobis gamo, sasamarTlom daadgina, rom batoni reboki gaxda 

me-3 muxlis darRvevis - araadamianuri mopyrobis - msxverpli.104

roca saxelmwifo moxeleTa mxridan diskriminaciuli damokidebuleba 

SeimCneva patimrebTan mopyrobisas, me-3 muxlTan erTad erTveba 

konvenciis me-14 muxli. es fenomeni, samwuxarod, saerToa evro-

pisTvis da bolo dros is dokumenturad aRricxa evropis sabWos 

adamianis uflebaTa komisarma. slovakeTSi vizitTan dakavSirebul 

angariSSi igi ixseniebs saqmes, romelSic policiis oficrebma ai-

Zules boSa biWebi, "gaSiSvlebuliyvnen, kedelTan damdgariyvnen da 

erTmaneTisTvis daertyaT da ekocnaT, TviTon ki boSebis winaaR-

mdeg mimarTuli SeZaxilebiT "amkobdnen". policielebma es scena ga-

daiRes da video internetSi atvirTes. arsebobda varaudi, rom biWebi 

gadatenili iaraRebiTac daaSines.105 adamianis uflebaTa komisrisa106  

da rasizmisa da Seuwynareblobis sawinaaRmdego evropuli komisiis107  

104.	Rehbock v Slovenia, 28 noemberi, 2000.

105.	evropis sabWos adamianis uflebaTa komisris, Tomas hamarbergis an-

gariSi 2011 wlis 26-27 seqtembers slovakeTSi vizitTan dakavSirebiT. 

strasburgi, 20 dekemebri, 2011 CommDH(2011)4, §37.

106.	ix. mag: CommDH (2004) 2, "adamianis uflebaTa komisris angariSi kvipros-

Si vizitTan dakavSrebiT, ivnisi, 2003", §34.

107.	ix. mag: evropuli komisia rasizmisa da Seuwynareblobis winaaRmdeg, ECRI’s 
Country-by-Country Approach: Compilation of Second Round Reports (ECRI-is midgo-
ma calkeuli qveynebis mimarT: meored gakeTebuli angariSebis kompila-

cia), 1999-2003, evropis sabWo, strasburgi, 2004: msgavsi sakiTxebi aseve 

gamovlinda inter alia albaneTSi (gv. 4), avstriaSi (gv. 30), belgiaSi (gv. 

48), bulgareTSi (gv. 56), saqarTveloSi (gv. 130), ungreTSi (gv. 155-156), 

italiaSi (gv. 183), portugaliaSi (gv. 273), "yofil iugoslaviis respub-

likaSi - makedoniaSi" (gv.359), TurqeTsa (gv. 366) da ukrainaSi (gv.376). 

aRniSnulTagan umravlesobaSi moxseniebulia problemebi boSebisadmi 

mopyrobasTan dakavSirebiT. saxelmwifoebSi mesame vizitebisas, ra dro-

sac yuradReba gamaxvilda implementaciaze, ECRI-m kvlav saWirod miiCnia, 
angariSSi moexseniebina mudmivi arasaTanado mopyroba umciresobaTa 

jgufebis mimarT, rogorebic iyvnen boSebi da sxva qveynis moqalaqeebi. 

ix. Third Report on Greece (mesame angariSi saberZneTTan dakavSirebiT), CRI 
(2004) 24, § 105; da Third Report on Hungary (mesame angariSi ungreTTan daka-

vSirebiT), CRI (2004) 25, § 8.
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Tanaxmad, aseTma rasizmma SesaZloa gavlena moaxdinos sapolicio 

uflebamosilebebis ganxorcielebaze, magaliTad, Zalis gadametebis 

an patimarTa mimarT arasaTanado mopyrobis formiT, aseve, Tavi-

suflebis TviTneburi aRkveTis gziT. Tumca, unda arsebobdes raRac 

mtkicebuleba, romelic gaamyarebs braldebebs diskriminaciis Sesaxeb.

—— saqmeSi Balogh v Hungary sasamarTlom me-3 muxlis darRveva 

daadgina, radgan policiaSi dakiTxvisas boSas arasaTanadod mo-

epyrnen da gamoZieba arasakmarisad warimarTa, Tumca gadawyda, rom 

ganmcxadeblis braldebas mis mimarT diskriminaciuli mopyrobis Ses-

axeb sakamrisi dasabuTeba aklda108.

aseT situaciebSi problema naTelia: xSirad arasaTanado mopyrobis 

dadgena ufro martivia, vidre imis Cveneba, rom am mopyrobas safuZ-

vlad edo umciresobaTa jgufis  wevroba, im SemTxvevaSic ki, roca 

aRiarebulia, rom policiis samsaxurebSi diskriminaciuli damokideb-

uleba Rrmadaa fesvgadgmuli.

seriozuli wuxilis sagania policiisa da samxedro mosamsaxureTa 

mier pirTa gatacebisa da gauCinarebis problema, romelic, ZiriTadad, 

asocirdeba samxreT-aRmosavleT TurqeTTan, ruseTSi ki - CeCneTTan. 

evropis sabWos adamianis uflebaTa komisarma ruseTis Sesaxeb an-

gariSSi aRniSna, rom:

”	surs, kidev erTxel gausvas xazi im sakiTxs, rom adamianTa 

gauCinareba adamianis uflebaTa umZimesi darRvevaa. metic, 

am tragedias axlavs ufro Sors mimavali mavne Sedegebi. 

gauCinarebebi Rrma daRs asvams mTel sazogadoebas, dawye-

buli gauCinarebuli piris ojaxidan da megobrebidan, rom-

lebic itanjebian TavianTi axloblis Sesaxeb informaciis 

uqonlobiT da gancdiT, rom maTi ubedureba ignorirebulia 

xelisuflebis organoebis mier. informaciis arqona am ada-

mianTaTvis SesaZloa mudmiv distresSi gadaizardos, rac maT 

normaluri cxovrebis SesaZleblobas akargvinebs.109

108.	Balogh v Hungary, 20 ivlisi, 2004, §79. Tumca, SedarebisTvis ix. Nachova 
and Others v Bulgaria, 6 ivlisi, 2005, ganxilulia zemoT gv. 24 (sicocxlis 

xelyofasTan dakavSirebiT).

109.	evropis sabWos adamianis uflebaTa komisris, Tomas hamarbergis anga-

riSi,  2011 wlis 12-21 maiss ruseTis federaciaSi vizitTan dakavSrebiT, 
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rogorc zemoT aRiniSna, xSiria arasaTanado mopyroba dakavebisa da 

policiis ganyofilebaSi pirveladi dakiTxvis dros. amis erT-erTi 

mizezi SesaZloa is iyos, rom policiis bevri samsaxuri aRiarebiT 

Cvenebebs eyrdnoba danaSaulis gamosavlenad da aRsakveTad. dakave-

bulTa saproceso uflebebis Tanmimdevruli da sruli gamoyeneba110  

Seamcirebs arasaTanado mopyrobas. garda amisa, "meti aqcenti unda 

gakeTdes sisxlis samarTlebrivi gamoZiebis Tanamedrove samecniero 

meTodebze, aRWurvilobasa da gamocdil adamianur resursebSi saTanado 

investiciis CadebiT, raTa msjavris dasadebad aRiarebiT Cvenebebze 

dayrdnobis praqtika Semcirdes." amasTanave, "policiis mier dakiTx-

vebis eleqtronuli Canaweris gakeTeba orive mxaris interesebSi Sedis 

-  rogorc im piris, visac policia arasaTanadod moepyro, aseve poli-

ciis oficrebisac, romlebsac upirispirdebian usafuZvlo braldebebiT 

(dasakiTxi piris mimarT fizikuri Zalis gamoyenebis Sesaxeb)."111

patimrobis pirobebic SeiZleba gaxdes me-3 muxlis darRvevis mizezi. 

am mimarTulebiT yuradsaRebia: sakvebisa da wylis xelmisawvdomoba, 

konfidencialoba, sakmarisi farTi, samedicino daxmareba da rekre-

aciuli zonebis arseboba.112

pozitiuri valdebulebebi

me-3 muxli aseve gulisxmobs pozitiur valdebulebas - policiam gadad-

gas nabijebi kerZo pirebisa da jgufebis mxridan wamebis an arasaTa-

nado mopyrobis danaSaulTa prevenciisaTvis.113 roca policias aqvs 

informacia, mimaniSnebeli imaze, rom pirs moepyrnen - an momavalSi 

moepyrobian - me-3 muxlis sawinaaRmdegod, mis aRsakveTad qmediTi 

operatiuli zomebi unda miiRos Tavisi uflebamosilebis farglebSi 

(rogoricaa amgvari saCivrebis gamoZieba da eWvmitanilTa dakaveba, 

roca amis safuZveli arsebobs. magaliTad, strasburgis sasamarT-

lom daadgina, rom saxelmwifos ekisreba gaupatiurebis braldebaTa 

strasburgi, 6 seqtemberi, 2011, CommDH(2011)21.

110.	ix. am saxelmZRvanelos me-4 Tavi.

111.	CPT/Inf (2012) 11, §17 da 28 [albaneTi].

112.	Ciorap v Moldova, 19 ivnisi, 2007, §60-71.

113.	aRsaniSnavia, rom saxelmwifo pirdapir pasuxismgebelia misi moxeleebis 

mier Cadenil gaupatiurebebze: Maslova and Nalbandov v Russia, 24 ianvari, 2008.
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gamoZiebis pozitiuri valdebuleba. am konteqstSi, saxelmwifo mova-

lea, hqondes samarTlebrivi baza, romelic saTanadod daicavs seqsua-

luri Zaladobis, maT Soris, gaupatiurebis msxverplT.114

amgvarad, xelisuflebis organoebma unda gaataron gonivruli da qmedi-

Ti RonisZiebebi - maT Soris, bavSvebsa da sxva mowyvlad pirebTan 

mimarTebiT - arasaTanado mopyrobis aRmosafxvrelad, romlis Sesaxe-

bac am organoebma icodnen an unda scodnodaT.115 gansakuTrebuli mon-

domebiT, saTanadod unda gamoiZion ojaxuri Zaladobis msxverplTa 

braldebebi da gadadgan nabijebi Semdgomi muqarisagan maT dasacavad116.

—— saqmeSi Gldani v Georgia strasburgis sasamarTlom imsjela - da-

icva Tu ara saqarTvelos policiam pozitiuri valdebuleba Tavisi 

reagirebiT marTlmadidebel qristianTa eqstremistuli jgufis arasa-

Tanado mopyrobaze ieRovas mowmeTa gldanis kongregaciis wevrTa 

mimarT. am arsaTanado mopyrobisas moZaladeebma ieRovas mowmeebi 

joxebiTa da jvrebiT scemes,  TmiT iTries da sxeulis mZime daziane-

bebi miayenes. ramdenime msxverplma am faqtebis Sesaxeb policias 

acnoba, Tumca, is ar daxmarebia maT. gavrcelebuli informaciiT, poli-

ciis adgilobrivi ganyofilebis ufrosma ganacxada, rom kongregaciis 

wevrebs igi ufro meti sisastikiT scemda. policiam aranairi zoma 

ar miiRo Semdgomi arasaTanado mopyrobis aRsakveTad, arc efeqtiani 

gamoZieba Catarebula da arc prevenciuli RonisZebebi gautarebiaT pa-

suxismgebeli eqstremistuli jgufis winaaRmdeg. strasburgis sasamarT-

lom daadgina, rom policiam da xelisuflebis sxva Sesabamisma orga-

noebma ver Seasrules me-3 muxliT nakisri pozitiuri valdebuleba.117

arasaTanado mopyrobis sarwmuno braldebebis gamoZieba

metic, konvenciis me-3 muxli warmoSobs pozitiur valdebulebas 

arasaTanado mopyrobis sarwmuno braldebaTa oficialuri gamoZiebis 

Sesaxeb.118 es valdebuleba, arsebiTad, mxolod saxelmwifo moxeleTa 

114.	MC v Bulgaria, 4 dekemberi, 2003, §148-187 (me-3 da me-8 muxlebTan mimarTebiT).

115.	Mubilanzila Mayeka and Kaniki Mitunga v Belgium, 12 oqtomberi, 2006.

116.	ix. Opuz v Turkey, 9 ivnisi, 2009, ganxilulia qvemoT, gv.79.

117.	Gldani v Georgia, 3 maisi, 2007.

118.	Assenov and Others v Bulgaria, 28 oqtomberi, 1998.
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mxridan arasaTanado mopyrobis saqmeebiT ar Semoifargleba.119 Sesa-

bamisad, oficialuri saCivris SesvlisTanave, xelisuflebis organoe-

bi valdebulni arian, miiRon saTanado zomebi.120 konkretuli saCivris 

ararsebobis SemTxvevaSic, Tuki arsebobs sxva sakmarisad aSkara miniS-

neba wamebasa an arasaTanado mopyrobaze, unda Catardes gamoZieba. 

droulobisa da gonivruli siswrafis moTxovna am konteqstsac exeba. 

arasaTanado mopyrobis braldebaTa gamoZiebisas xelisuflebis organ-

oTa drouli reagireba arsebiTia sazogadoebis ndobis SesanarCuneblad 

kanonis uzenaesobis, aseve, ukanono qmedebebze SeTqmulebisa an maT-

dami Semwynareblobis prevenciis mimarT. amgvari qmedebebis Sewynareba 

xelisuflebis organoTa mxridan erTaderT Sedegs gamoiRebs - Searyevs 

sazogadoebis rwmenas kanonierebis principisa da saxelmwifos unaris 

mimarT, SeinarCunos kanonis uzenaesoba.

roca dadgindeba, rom policiis oficris an sxva saxelmwifo mox-

elis qmedebam daarRvia me-3 muxli, es adamiani unda daisajos. san-

qciis zust saxes erovnuli kanonmdebloba gansazRvravs, Tumca, is 

sakiTxis simZimes unda Seesabamebodes.

—— saqmeSi Paduret v Moldova dadginda, rom policiis oficeri mTeli 

sisastikiT  daesxa Tavs sazogadoebis wevrs. Tumca, ganmcxadeblis 

mimarT mopyroba imdenad sastiki iyo, rom strasburgis sasamarTlos 

Tanaxmad, wamebad unda kvalificirebuliyo. sasamarTlos azriT, ofi-

cers pasuxi unda ego ufro mZime danaSaulisTvis - wamebisTvis, sisx-

lis samarTlis kodeqsis 101-e muxlis 1-li nawilis Tanaxmad. is faqti, 

rom saxelmwifom zemoaRniSnuli danaSauli wamebad ar daakvalificira 

da oficers ufleba mieca, msjavrdebis Semdegac gaegrZelebina pol-

icielad muSaoba, evropuli konvenciis me-3 muxlis darRvevas niSnavda. 

strasburgis sasamarTlo gansakuTrebiT SeaSfoTa moldovas xelisu-

flebis mtkicebam, rom wameba "saSualo simZimis danaSaulad" iTvleboda, 

rac gansxvavdeboda danaSaulis ufro mZime formebisagan da, Sesabam-

isad, "nakleb sanqcias iTvaliswinebda". sasamarTlom ganacxada, rom 

"amgvari pozicia srulad ewinaaRmdegeba me-3 muxliT nakisr valdebule-

bas, wamebis danaSaulis gansakuTrebuli simZimis gaTvaliswinebiT"121.

119.	MC v Bulgaria, 4 dekemberi, 2003, §151.

120.	Lipencov v Moldova, 25 ianvari, 2011.

121.	Paduret v Moldova, 5 ianvari, 2010, §58 da 77.



51
►

gverdiTavisuflebis aRkveTa

Tavi 3:

Tavisuflebis aRkveTa

Tavisuflebis aRkveTa da  

adamianis uflebaTa evropuli konvencia

adamianis uflebaTa evropuli konvenciis (SemdgomSi "konven-

cia") me-5 muxli adgens: garemoebebs, romlebSic dasaSvebia 

piris Tavisuflebis aRkveTa, aseve, uflebaTa minimums, romli-

Tac piri sargeblobs Tavisuflebis aRkveTisas; me-5 muxli pirebs 

aniWebs maTi dapatimrebis sasamarTlo gadasinjvis uflebas da awe-

sebs kompensaciis uflebas Tavisuflebis ukanono aRkveTisTvis.

policiis oficrebs aqvT farTo diskrecia danaSaulis prevenciisa da 

gamoZiebisaTvis. sxvaTa uflebebis dasacavad da damcirebis, Zalado-

bis an qurdobis safrTxisagan Tavisufal garemoSi cxovrebis uzrun-

velsayofad, policiis oficrebs uwevT Careva am riskebis SeqmnaSi 

eWvmitanil pirTa uflebebiT sargeblobaSi. Tumca, xSirad SeuzRudavi 

uflebamosileba ver Tanxvdeba kanonis uzenaesobis cnebas. demokra-

tiuli sazogadoeba iTxovs amgvari diskreciuli uflebamosilebis Sez-

Rudvas da angariSvaldebulebis dawesebas misi gamoyenebisas. swored 

es aris adamianis uflebaTa evropuli sasamarTlos mTavari funqcia 

- saTanado wonasworobis damyareba saxelmwifo Zalauflebasa da in-

dividualur uflebas Soris, raTa policiis oficrebma TavianTi ufle-

bamosileba kanonis farglebSi gamoiyenon da ara TviTneburad.

SeiZleba miviCnioT, rom piris uflebebSi Carevis yvelaze uxeSi 
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formaa (Tu ar CavTvliT mkvlelobas an wamebas) misi Tavisuflebis 

aRkveTa. Tavisuflebis dakargvas adamianebisTvis mZime Sedegebi 

moaqvs. marTlac, wamebisa da araadamianuri an Rirsebis Semlaxveli 

mopyrobis an dasjis aRkveTis evropuli komiteti (CPT) miiCnevs, 
rom piri yvelaze mowyvladia misi Tavisuflebis aRkveTisas.122 es 

cxadia. garesamyarosTan komunikacia myisierad izRudeba (Semoifar-

gleba mxolod uflebiT - sxvebs Seatyobinos Tavisuflebis dakarg-

vis Sesaxeb, an iuridiul warmomadgenelTan konsultaciiT). mowyv-

ladobis SegrZnebas amZafrebs grZelvadiani patimrobis albaToba, 

rac uaryofiT gavlenas moaxdens piris reputaciaze, ojaxur cxovre-

basa da TviT finansur interesebzec. 

amgvarad, Tavisuflebis aRkveTis ufleba mniSvnelovani berketia 

policiis xelSi, romelic cdilobs sazogadoebis dacvas individTa-

gan mosalodneli safrTxeebisagan. roca mniSvnelovani saSiSroeba 

emuqreba xalxis sicocxles, es SesaZloa marTlac gaxdes upirvelesi 

reagirebis mTavari saSualeba.123 SesaZlebelia im pirTa jgufis daSla, 

romlebic sxvebs mouwodeben amboxebasa an seriozul areulobaSi 

CarTvisaken, magram, didi albaTobiT, isini kvlav ecdebian gaer-

Tianebas. Tavisuflebis TiToeuli aRkveTa misi arsidan gamomdi-

nare unda Sefasdes. ra Tqma unda, policielebi yovelTvis sisxlis 

samarTliTa da administraciuli kanonmdeblobebiT gaTvaliswinebul 

danaSaulebSi eWvmitanilebs ar apatimreben. maT SeiZleba daevaloT 

TavisuflebaaRkveTil pirTa interesebis dacvac, im patara bavSvis 

patronobac, quCaSi marto rom mibodialebs da nasvami pirisac, ro-

melic intoqsikaciis gamo Tavs safrTxeSi igdebs.

am TavSi mimoxilulia strasburgis sasamarTlos wamyvani saqmeebi, 

122.	ix. me-6 zogadi angariSi [CPT/Inf (96) 21], §15. Sesabamisi amonaridebi 

moyvanilia qvemoT, danarTSi A.

123.	roca sazogadoebis keTildReobas seriozuli saSiSroeba emuqreba, "omis 

an sxva sagangebo mdgomareobis dros, rac safrTxes uqmnis xalxis si-

cocxles", adamianis uflebaTa evropuli konvenciis me-15 muxlis Tanax-

mad, saxelmwifos ufleba aqvs, droebiT SeaCeros ("gadaxvevis" gziT) 

zogierTi individualuri uflebis gamoyeneba. am uflebamosilebis gam-

oyenebisas gardauvalia me-5 muxliT nakisri valdebulebebidan gadaxveva. 

precedentul samarTalSi ganxilulia, arsebobda Tu ara aseTi situacia da 

gadaxvevis uflebis gamoyenebisas daculi iyo Tu ara testi, rom "amas 

mkacrad moiTxovda mdgomareobis simwvave".
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CPT-is mier dadgenili erTiani evropuli standartebi patimrobis gam-

oyenebasTan mimarTebiT da gadajaWvuli uflebebi, romlebiTac unda 

isargeblos TavisuflebaaRkveTilma pirma. am TavSi yuradReba max-

vildeba piris Tavisuflebis aRkveTaze, Tumca, masSi sxva sakiTxe-

bicaa ganxiluli (romlebsac sxva Tavebi exeba), magaliTad: policiis 

saknebSi patimrobis pirobebi, muqarisa Tu gaumarTlebeli Zalis gam-

oyeneba (Tavi 2) an eWvmitanilis dakiTxvis forma (Tavi 4). qvemore 

diskusia Seexeba Tavisuflebis aRkveTas da ganxilulia adamianis 

uflebaTa evropuli sasamarTlos mier me-5 muxlis ganmartebisas gam-

oyenebuli principebi, aseve, am muxlis zogadi struqtura.

adamianis Tavisuflebisa da xelSeuxeblobis dacva: 

adamianis uflebaTa evropuli konvenciis me-5 muxli

adamianis uflebaTa evropuli konvenciis pirveli arsebiTi garan-

tiebi icavs adamianis fizikur da fsiqologiur mdgradobas. sicocx-

lis uflebas (muxli 2), arasaTanado mopyrobis akrZalvas (muxli 3) 

da monobisa da iZulebiTi Sromisagan (maT Soris, adamianebiT vaW-

robisagan) dacvas (muxli 4) mosdevs me-5 muxlis ufro vrceli da 

detaluri fabula Tavisuflebis aRkveTis Sesaxeb, romelic aRiarebs, 

rom policiis oficrebs unda hqondeT pirebis dapatimrebis ufle-

bamosileba, magram misi gamoyeneba unda izRudebodes. 

me-5 muxli ase ikiTxeba:

1.	 yvelas aqvs Tavisuflebisa da piradi xelSeuxeblobis ufleba. 

aravis SeiZleba aRekveTos Tavisufleba, garda Semdegi SemTx-

vevebisa da.....:

(a)	 uflebamosili sasamarTlos mier msjavrdebuli piris kanonieri 
dapatimreba;

(b)	 piris kanonieri dakaveba an dapitmreba kanonis Sesabamisad 
gacemuli sasamarTlos brZanebis SeusruleblobisaTvis an ka-
noniT gaTvaliswinebuli nebismieri valdebulebis Sesrulebis 
uzrunvelsayofad;

(c)	 piris kanonieri dakaveba an dapatimreba uflebmosili sa-
samarTlo organos winaSe mis warsadgenad, rodesac arsebobs 
samarTaldarRvevis Cadenis safuZvliani eWvi, an safuZvlianad 
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aris miCneuli piris mier samarTaldarRvevis Cadenis Tu misi 
Cadenis Semdeg mimalvis aRkveTis aucilebloba;

(d)	 arasrulwlovnis dapatimreba kanonieri brZanebis safuZvelze 
masze aRmzrdelobiTi zedamxedvelobisaTvis an misi kanon-
ieri dapatimreba uflebamosili sasamarTlo organos winaSe 
mis warsadgenad;

(e)	 pirTa kanonieri dapatimreba infeqciur daavadebaTa gavrcelebis 
Tavidan   asacileblad, an suliT avadmyofebis, alkoholikebis, 
narkomanebisa Tu mawanwalebis kanonieri dapatimreba;

(f )	 piris kanonieri dakaveba an dapatimreba qveyanaSi misi une-
barTvod Sesvlis aRsakveTad, an im piris dakaveba Tu dapatim-
reba, romlis winaaRmdegac xorcieldeba RonisZiebebi deporta-
ciisa Tu eqstradiciis mizniT.

2.	 yvela dakavebul pirs misTvis gasageb enaze dauyovnebliv unda ecno-

bos misi dakavebis mizezebi da misTvis wayenebuli yvela braldeba.

3.	 am muxlis 1-li punqtis (c) qvepunqtis debulebebis Tanaxmad, dakave-

buli an dapatimrebuli piri duyovnebliv unda waredginos mosamar-

Tles an sasamarTlo xelisuflebis ganxorcielebisaTvis kanoniT 

uflebamosil sxva moxeles da mas ufleba unda hqondes, misi saqme 

ganixilos sasamarTlom gonivrul vadaSi, an gaTavisufldes saqmis 

ganxilvis ganmavlobaSi. gaTavisufleba SeiZleba uzrunvelyofil 

iqnes sasamarTlo procesze gamocxadebis garantiebiT.

4.	 yvelas, visac dakavebiT an dapatimrebiT aRekveTa Tavisufleba, 

ufleba aqvs, mimarTos sasamarTlos, romelic swrafad ganixi-

lavs misi dapatimrebis marTlzomierebis sakiTxs da gamos-

cems brZanebas misi gaTavisuflebis Sesaxeb, Tu dapatimreba 

ar aris kanonieri.

5.	 yvelas, vinc aris dakavebis an dapatimrebis msxverpli am muxlis 

debulebaTa darRvevis gamo, aqvs kompensaciis miRebis ufleba.

me-5 muxlis mTavari SekiTxva lakoniurad ase JRers: Tavisuflebis 

dakargva nebadarTulia Tu ara kanoniT? es ar aris mxolod Sidasax-

elmwifoebrivi samarTliT gadasawyveti sakiTxi, radgan kiTxva ismis 

imazec, dapatimreba nebadarTulia Tu ara me-5 muxliT, rac Sinaarso-

brivad Semdegs gulisxmobs - dapatimreba TviTneburia Tu ara yvela 

garemoebaSi. martivad rom iTqvas, SesaZlebelia imis Cveneba, rom ar 
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arsebobs naklebad SemzRudveli alternativa (romelic Tavisuflebis 

dakargvas ar gamoiwvevs)? metic, es SekiTxva drodadro sul unda isme-

bodes, radgan sawyisma argumentma SeiZleba arseboba male Sewyvitos.

amgvarad, me-5 muxli saxelmwifos angariSvaldebuls xdis policiis 

oficerTa qmedebebze, romlebmac pirs Tavisufleba aRukveTes. es 

xdeba rogorc dapatimrebis Sesaxeb sawyisi gadawyvetilebis, aseve 

Tavisuflebis aRkveTis mimdinareobis SeswavliT. 

me-5 muxli ukavSirdeba "adamianis Tavisuflebisa da xelSeuxeblobis 

uflebas", Tumca, sityva "xelSeuxebloba" arsebiTad zedmetia, radgan 

es muxli Seexeba piradi Tavisuflebis dakargvas dapatimrebis gziT, 

magram amasTan erTad, igi gulisxmobs "daculobas  TviTneburi daka-

vebis an dapatimrebisagan"124 (Tumca, cneba piradi "xelSeuxebloba" am 

muxlSi sruliad uadgilo ar aris Tavisuflebis aRkveTis konkretul, 

aRiarebul safuZvlebTan mimarTebiT, roca dapatimreba gamarTlebu-

lia am adamianis - sulierad daavadebulis, alkoholikis an narkomanis 

- interesebidan gamomdinare. sxva garantiebiT ki policiis ofi-

crebs evalebaT, gonivruli nabijebi gadadgan calkeuli adamianebis125  

an saprotesto aqciis monawileTa126 mxridan realuri da gardauvali 

safrTxis Tavidan asacileblad, an efeqtianad gamoiyenon sisxlis 

samarTlebrivi sanqciebi Tavdasxmebis aRsakveTad127).

me-5 muxli adgens garemoebebs, romlebSic nebadarTulia Tavisuflebis 

aRkveTa da, amave dros, CamoTvlis damatebiT uflebebs, raTa damoukide-

beli sasamarTlo kontrolis gziT Sefasdes dapatimrebis kanoniereba.

—— pirveli, Tavisuflebis nebismieri aRkveTa unda iyos kanon-

ieri da kanonis Sesabamisi. damatebiT, igi unda xvdebodes 1-li 

punqtis eqvs qvepunqtSi dadgenil garemoebebs Soris. am qvepunqtebSi 

CamoTvlilia 15 sxvadasxva safuZveli, romlebic amarTlebs daka-

124.	ix. Menteş and Others v Turkey, 28 noemberi, 1997, §78-82 (ganmcxadebelebi 
Ciodnen, rom daerRvaT xelSeuxeblobis ufleba, radgan saxelmwifos 

qmedebiT saWiro gaxda, maT sakuTari sacxovrebeli saxlebi daetovebinaT. 

Tumca, ganmcxadeblebma uari Tqves TavianT saCivrebze mas Semdeg, rac 

dadginda, rom Tavisufleba ar aRkveTiaT).

125.	magaliTad, Osman v the United Kingdom, 28 oqtomebri, 1998, §116-121.

126.	Plattform Ärzte für das Leben v Austria, 21 ivnisi, 1988, §32-34.

127.	ix. magaliTad, A v the United Kingdom, 18 seqtemberi, 1997, §20-24.
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vebas. teqstSi arsebuli miniSneba - "garda Semdegi SemTxvevebisa" 

- naTels xdis, rom safuZvlebis CamonaTvali amomwuravia.128 yve-

la safuZveli relevanturi ar aris policiis oficrebisTvis, radgan 

teqstis mizania, moicvas yvela is SesaZlo SemTxveva, romlebSic 

saxelmwifo moxeleebs SeuZliaT, saWirod miiCnion adamianis Ta-

visuflebis aRkveTa. rogorc aRiniSna, zogierTi debulebiT nebad-

arTulia Tavisuflebis SezRudva sazogadoebis dacvis mizniT da, 

amave dros, mowyvladi pirebis interesebidan gamomdinare (maT So-

ris, dakaveba mcirewlovnebze saganmanaTleblo zedamxedvelobis 

mizniT, infeqciur daavadebaTa gavrcelebis prevenciisTvis, mawa-

nwalebis, fsiqikurad daavadebulebis, aseve alkoholikebisa an nar-

komanebis dakaveba). erT-erTi qvepunqtis mixedviT, dapatimreba imi-

graciul kontrols emsaxureba. magram policiis oficerTaTvis, maTi 

yoveldRiuri saqmianobis gaTvaliswinebiT, yvelaze relevanturia 

samarTaldarRvevaSi eWvmitanili piris dakavebis an  sisxlis samarT-

lis darRvevaTa aRkveTis uflebamosileba.

—— meore, me-5 muxlis danarCen nawilSi gaTvaliswinebulia Sesa-

Zleblobebi da teqnikuri saSualebebi imis Sesafaseblad, arsebobda 

Tu ara sakmarisi mizezi Tavisuflebis aRsakveTad. amgvarad, me-2-4 

punqtebi Seexeba Tavisuflebis aRkveTis kanonierebis sasamarTlo 

gziT Sefasebas, raTa dapatimreba gamarTlebuli iyos da aseTad rCe-

bodes Semdeg safuZvelTan mimarTebiT: me-2 punqti moiTxovs, rom 

pirs Tavisuflebis aRkveTisTanave ecnobos misi dakavebis mizeze-

bi; me-3 punqti uzrunvelyofs dacvis ramdenime damatebiT garantias 

(maT Soris uflebas, rom piri dauyovnebliv waradginon sasamarTlo 

organos winaSe) im pirTaTvis, romlebic daakaves samarTaldarRvevis 

eWvis safuZvelze an imis gamo, rom safuZvlianad iyo miCneuli misi 

mxridan amis Cadena an mimalva; da me-4 punqti uflebamosils xdis 

pirebs, mimarTon sasamarTlos, romelmac "swrafad" unda ganixilos, 

maTi dakaveba kvlav gamarTlebulia Tu ara. isev unda aRiniSnos, 

rom aqedan bevri relevanturia policiis oficrebisaTvis: aq umTavre-

si sakiTxebia dakavebis mizezebis CamoTvla piris Tavisuflebis 

aRkveTisas da imis dadgena, kvlav gamarTlebulia Tu ara dakaveba, 

Tundac es ase yofiliyo dakavebis momentisaTvis. 

—— arsebobs am garantiebis mesame da damxmare aspeqtic. me-5 punqti 

uzrunvelyofs, rom Sidasaxelmwifoebriv samarTalSi pirma kompensa-

128.	Ireland v the United Kingdom, 18 ianvari, 1978, §194.



57
►

gverdiTavisuflebis aRkveTa

ciis miRebis uflebiT isargeblos, Tu mas ukanonod daakaveben an ze-

moaRniSnuli saproceso uflebebiT sargeblobis saSualeba ar miecema.

maSasadame, policiis oficrebTan mimarTebiT, me-5 muxli oTxi sx-

vadasxva sakiTxis Seswavlas iTxovs:

►► pirveli, faqtebiT irkveva Tu ara, rom mimarTes "Tavisu-
flebis aRkveTas"?

►► meore, Tavisuflebis aRkveTa samarTlebriv debulebebs ey-
rdnoboda da "kanoniT gansazRvruli procedurebis Sesabam-
isi" iyo Tu TviTneburi?

►► mesame, piris dakaveba xvdeba Tu ara me-5 muxlSi CamoTv-
lili eqvsi dasaSvebi kategoriidan erT-erTSi (an metSi)?

►► meoTxe, uzrunvelyofili iyo Tu ara me-2-4 punqtebSi gaT-
valiswinebuli saproceso garantiebi (da konkretulad, ec-
noba Tu ara pirs dakavebis mizezi)?

am Temaze strasburgis sasamarTlos mier ganxilul saqmeTa raodenoba 

STambeWdavia, Sesabamisad, policiis oficrebs SeuZliaT, damajere-

belad imsjelon me-5 muxlis Sedegebze. imis miuxedavad, rom yvela 

konkretuli saqme sxvadasxva sisxlis samarTlis sistemas efuZneba, 

SesaZlebelia zogadi gamoyenebis konkretuli principebis amokreba.

1-li kiTxva: faqtebiT irkveva Tu ara, rom mimarTes 

"Tavisuflebis aRkveTas"?

me-5 muxlis teqsti exeba ara mxolod "Tavisuflebis aRkveTas", ar-

amed "dakavebasa" da "dapatimrebasac". gansakuTrebiT mniSvnelovania 

gvaxsovdes, rom aseTi sityvebi an frazebi konvenciaSi e.w. avtono-

miuri konceptebia, anu isini ganimarteba ara Sidasaxelmwifoebrivi 

samarTliT, aramed strasburgiseulad: maTi mniSvneloba damokidebuli 

ar aris SidasamarTlebriv klasifikaciaze da me-5 muxlisaTvis gadam-

wyveti mniSvneloba ar aqvs iseTi niuansebs, rogoricaa: Sidasamar-

Tlebriv sistemiT piri dapatimrebulad iTvleba Tu, ubralod, dakave-

bulad an Tundac praqtikulad TavisuflebaSi myofad. Sesabamisad, am 

konceptebs Soris mniSvnelovani gansxvaveba ar aris.

meore mxriv, me-5 muxli mxolod gadaadgilebis SezRudvas ar exeba. 

mokled, sanam me-5 muxlis garantiebi amuSavdeba, manamde faqtebis 
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safuZvelze unda dadgindes, rom realurad mimarTes "Tavisuflebis aRkve-

Tas". es xazgasmuli unda iyos. TiToeuli saqmis faqtebzea damokide-

buli, pirs aRekveTa Tu ara Tavisufleba da, Sesabamisad, SeuZlia Tu ara 

daeyrdnos me-5 muxliT dadgenil garantiebs. zogierT SemTxvevaSi es 

isedac cxadia. piri, romelic policiis Caketil sakanSia moTavsebuli da 

uTxres, rom eWvmitanilia sisxlis samarTlis danaSaulSi, cxadia, Tavi-

suflebaaRkveTilia. Tumca, arsebobs bevri situacia, romlebSic mkafio 

gansxvaveba ar aris Tavisuflebasa da dapatimrebas Soris. policiis 

oficrebs yovelTvis SeuZliaT iseTi uflebebiT sargebloba, romlebic 

ukavSirdeba maT pasuxismgeblobas danaSaulis gamovlenis Sesaxeb. mag-

aliTad, maT ufleba aqvT, gaaCeron da gaCxrikon eWvmitanili pirebi, an 

mowmes mosTxovon oficerTan darCena misi personaluri monacemebis 

gadamowmebamde; aseve, arsebobs situaciebi, roca eWvmitanili Tanax-

maa, policiis oficers gahyves ganyofilebaSi - danaSaulis gamoZie-

baSi dasaxmareblad. eWvmitanili am dros, praqtikulad, moxalisea (Tumca, 

realurad, mas mcdarad swams Tavisi uflebebis, an raRac aiZulebs ase 

moqcevas). amgvarad, yovelTvis naTeli ar aris, aRikveTa Tu ara Tavi-

sufleba, me-5 muxlis mniSvnelobiT.

strasburgis sasamarTlom scada zogierTi principis gamocalkeveba, 

miuxedavad imisa, rom Zalze rTulia gamyofi xazis dadgena Tavisu-

flebis aRkveTasa da Tavisufal gadaadgilebaSi ubralo Carevas So-

ris. amis mizezi is aris, rom "gansxvaveba Tavisuflebis aRkveTasa 

da mis SezRudvas Soris... damokidebulia mis xarisxsa da intensivo-

baze, da ara bunebasa da arsze".129 yvela calkeul SemTxvevaSi amosava-

li wertilia ganmcxadeblis "konkretuli situacia". "gasaTvaliswinebe-

lia mTeli rigi kriteriumebisa, rogoricaa: gansaxilveli RonisZiebis 

tipi, xangrZlivoba, Sedegebi da ganxorcielebis forma".130 mokled, am 

dros gansakuTrebiT yuradsaRebia nebismieri iZulebis an zewolis 

farglebi.131 amgvarad, piris piradi Sefaseba - aRekveTa Tu ara mas 

Tavisufleba - SesaZloa gadamwyveti ar iyos.

—— saqmeSi X v Federal Republic of Germany 10 wlis gogona, or 

megobarTan erTad, skolidan policiis ganyofilebaSi waiyvanes, 

raTa qurdobasTan dakavSirebiT daekiTxaT da iq ori saaTiT da-

129.	Guzzardi v Italy, 6 noemberi, 1980, §93.

130.	Ibid. §92.

131.	Riera Blume and Others v Spain, 14 oqtomberi, 1999, §30.
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toves. am drois nawili man Ria sakanSi gaatara. cxadi iyo, rom 

policielTa mizani patara gogonas Tavisuflebis aRkveTa ki ara, 

misgan informaciis miReba gaxldaT. amitom dadginda, rom misTvis 

Tavisufleba ar aRukveTiaT.132

—— saqmeSi Raninen v Finland kiTxva daisva piris samarTlebriv sta-

tusTan dakavSirebiT, samxedro hospitalSi misi Sesvlidan - sadac 

xelborkilebiT miiyvanes - momdevno diliT hospitalSi kvlav dakave-

bamde. mTavrobis TqmiT, pirma Tanxmoba ganacxada saavadmyofoSi 

miyvanaze; ganmcxadebeli ki amtkicebda, rom am periodis ganmav-

lobaSi igi Tavisi survilis sawinaaRmdegod iyo dakavebuli da wasv-

lis ufleba ar hqonda. sasamarTlom ar daadgina misi "Tavisuflebis 

aRkveTa".133 aseve, es saqme imis nimuSia, rom pirs SeuZlia, mokle 

vadiT daibrunos Tavisufleba dakavebidan momdevno dakavebamde.

maSasadame, ramdenime gansxvavebuli elementi saWiroebs Sefasebas, 

kerZod: ra farTobis oTaxSi moaTavses dakavebuli piri, dakavebis 

xangrZlivoba da ra xarisxis iZuleba gamoiyenes. aseve yuradsaRebia 

Tavisuflebis dakargvis buneba, xangrZlivoba, negatiuri Sedegebi 

da samarTlebrivi safuZveli. piris droebiT dakaveba - gaCxrekis 

mizniT - "Tavisuflebis aRkveTas" ar niSnavs, magram Tu mas xel-

borkili daades, policiis manqanaSi moaTavses da ganyofilebaSi 

waiyvanes, es ukve iqneba "Tavisuflebis aRkveTa".

Semdgom sam saqmeSi naCvenebia, ras niSnavs "Tavisuflebis aRkve-

Ta" sapolicio momsaxurebis konteqstSi, romelic exeba ara eWvmit-

anilTa dakavebas, aramed  sapolicio momsaxurebis sxva aspeqtebs. 

am saqmeTa garemoebebi gansxvavebulia, magram martivad amosacnobia 

ganmartebisas gamoyenebuli sabaziso midgoma.

—— saqmeSi Riera Blume and Others v Spain "Tavisuflebis aRkveTad" 

CaiTvala policiis oficerTa monawileoba axalgazrdebis dakavebaSi 

132.	ganacxadi #8819/79, X v Federal Republic of Germany, komisiis 1981 wlis 19 martis 
gadawyvetileba. im sakiTxze msjelobisas, ikveTeboda Tu ara saqmeSi me-3 

muxlis darRveva, komisiam aRniSna: ganmcxadebelma policiis ganyofilebaSi 

cota xans dahyo; saqmeSi naCvenebi ar yofila, rom am SemTxvevam masze 

raime negatiuri gavlena moaxdina; policiis qmedebaSi ukanono araferi yo-

fila; Tan gogona ganyofilebaSi or megobarTan erTad imyofeboda.

133.	Raninen v Finland, 16 dekemberi, 1997 §47.
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- maTi "gadaprogramebis" mizniT - mas Semdeg, rac garkveuli xnis 

ganmavlobaSi cxovrobdnen, rogorc religiuri seqtis wevrebi. testze 

msjelobisas - saxelmwifos CarTuloba "iyo Tu ara imdenad gadam-

wyveti, rom mis gareSe Tavisufleba ar aRikveTeboda" - sasamarTlom 

miiCnia: "gadaprogramebis" mizniT dasakaveblad "pirdapiri da uSualo" 

pasuxismgebloba axalgazrdebis ojaxebs ekisrebodaT, magram "xelisu-

flebis [erovnuli] organoebis aqtiuri CarTulobis gareSe, pirebs 

Tavisufleba ver aRekveTebodaT". policiis oficrebma axalgazrdebi 

Tavdapirvelad sastumroSi waiyvanes, ris Semdegac ganmcxadeblebi 

advokatebis TandaswrebiT dakiTxes. oficrebma icodnen, rom es 

adamianebi iq TavianTi survilis winaaRmdeg imyofebodnen (da 

"gadaprogrameba" ar surdaT, rogorc es mosamarTlem ganacxada), Tum-

ca, araferi gaakeTes axalgazrdebis gasaTavisufleblad. Sesabamisad, 

"saboloo pasuxismgebloba gasaCivrebul sakiTxze xelisuflebis or-

ganoebs ekisrebodaT" (da radgan dasakaveblad kanonieri safuZveli 

ar arsebobda, sasamarTlom daadgina, rom dairRva me-5 muxli).134

—— meore mxriv, saqmeSi Nielsen v Denmark strasburgis sasamarT-

lom daadgina, rom me-5 muxlis Sinaarsidan gamomdinare, Tavisufleba 

ar aRukveTiaT. dedis gadawyvetilebiT, 12 wlis biWi fsiqiatriul 

saavadmyofoSi moaTavses nevrozis samkurnalod. saavadmyofodan 

gauCinarebuli biWis povna policielebis mier da ukan dabruneba ar 

xvdeboda konvenciis me-5 muxlis farglebSi, radgan am SemTxvevaSi 

gadamwyveti iyo is, rom hospitalizacia moxda mSoblis surviliT.135

—— saqmeSi Guenat v Switzerland pirs, romelic aranormalurad iqceoda, 
policiis oficrebma ganyofilebaSi gayola sTxoves. fsiqiatrma igi 

iZulebiT moaTavsa fsiqiatriul saavadmyofoSi, mas Semdeg, rac ram-

denjerme warumateblad scada im klinikis eqimebTan dakavSireba, sadac 

ganmcxadebeli mkurnalobas itarebda. igi Cioda, rom TviTneburad daakaves 

da sami saaTi policiis ganyofilebaSi hyavdaT dapatimrebuli, dakavebis 

mizezTa ganmartebis gareSe. komisiis wevrTa umravlesobam daaskvna, rom 

es ar iyo "Tavisuflebis aRkveTa", radgan policiis qmedeba ganpirobe-

buli iyo humanurobiT, maT fizikuri Zala ar uxmariaT da ganmcxadebels 

Tavisuflad SeeZlo gadaadgileba policiis ganyofilebis teritoriaze.136

134.	Riera Blume and Others v Spain, 14 oqtomberi, 1999, §31-35.

135.	Nielsen v Denmark, 28 noemberi, 1988, §58-73.

136.	Guenat v Switzerland, komisiis gadawyvetileba, 10 aprili, 1995 ((1995) DR 81, 130-134).
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me-2 kiTxva: iyo Tu ara Tavisuflebis aRkveTa "kanon-

ieri" da "kanoniT gansazRvruli procedurebis Sesabamisi"?

Tavisuflebis nebismieri SezRudva kanons unda Seesabamebodes. me-5 

muxli amas mkafiod adgens: pirveli, imis moTxovniT, rom nebism-

ieri dakaveba iyos "kanoniT gansazRvruli procedurebis Sesabamisi"; 

da meore, 1-li punqtis eqvsive qvepunqtis ganmartebiT, romlebSic 

CamoTvlilia dasaSvebi safuZvlebi Tavisuflebis aRkveTisTvis - im 

pirobiT, rom nebismieri dakaveba an dapatimreba iqneba "kanonieri".

mniSvnelovania gaviazroT, rom Tavisuflebis aRkveTis kanoniereba 

fasdeba rogorc Sidasaxelmwifoebrivi samarTliT, aseve evropuli 

molodinis WrilSi, romelic iTxovs, Sidasaxelmwifoebrivi samarTali 

TviTneburad ar gamoiyenon. "me-5 muxlis mizani swored TviTneburi 

dakavebisagan dacvaa".137 aucilebelia Sidasaxelmwifoebrivi kanonmde-

blobiT dadgenili procedurebis dacvac. erovnuli samarTaliT gansaz-

Rvruli saproceso nabijebisa da garantiebis Seusruleblobis gamo 

dadgindeba me-5 muxlis darRveva da SeuZlebeli iqneba Tavisuflebis 

aRkveTisas daSvebul saproceso uzustobaTa retroaqtiulad gamoswore-

ba. roca saubaria Sidasaxelmwifoebriv procedurebze, Zalian mniS-

vnelovania dakavebis oqmebis saTanadod Sevseba. policiis oficrebma 

unda SeZlon imis Cveneba, dokumenturi an sxva saSualebebiT, rom piri 

Sidasaxelmwifoebrivi procedurebis dacviT Seipyres da daapatimres.138

sasargeblo iqneba damatebiTi msjeloba Tavisuflebis aRkveTis 

"kanonierebis" Sesaxeb.139 rogorc aRiniSna, Sidasaxelmwifoebrivi 

137.	Akdeniz and Others v Turkey, 31 maisi, 2001, §106.

138.	maSasadame, me-5 muxli saxelmwifoebs uwesebs valdebulebas - uzrunvelyon 

dakavebis detalebisa da safuZvlebis zusti Canawerebis gakeTeba: Çakıcı v 
Turkey, 8 ivlisi, 1999, gv.105. ix. aseve Timurtaş v Turkey, 13 ivnisi, 2000, gv.99-
106 (daudasturebeli patimrobisas ganmcxadeblis Svilis gauCinareba iyo me-5 

muxlis gansakuTrebiT mZime darRveva, kerZod ki imitom, rom gauCinarebis 

faqtze ar Catarda drouli da efeqtiani mokvleva da policiis oficrebma ar 

Seadgines zusti da sando oqmebi pirTa dapatimrebis Sesaxeb).

139.	Tavisuflebis aRkveTis "kanonierebis" sakiTxis Seswavlisas SesaZloa 

aseve saWiro gaxdes imis gadasinjva, eWvmitanili arasamarTlebrivi pro-

cedurebis gamoyenebiT xom ar wamoiyvanes sxva qveynidan, Tumca, es 

Cveni diskusiis farglebs scdeba. ix. Sanchez Ramirez v France, komisiis 

gadawyvetileba, 24 ivnisi, 1996 ("Carlos the Jackal"-is Sesaxeb) da Öcalan v 
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samarTliT, policiis oficrebs, rogorc wesi, farTo diskrecia eni-

WebaT, magram adamianis uflebaTa evropuli konvencia moiTxovs, 

rom amgvari uflebamosileba TiToeul saqmeSi gaazrebulad gamoiy-

enon, erovnuli samarTlis TviTneburi gamoyenebis Tavidan asac-

ileblad. Sesabamisad, amisaTvis Sidasaxelmwifoebrivi samarTali 

sakmarisad zustad unda ganisazRvros. erovnuli samarTlis arsebiTi 

debulebebi unda iyos ara mxolod "saTanadod xelmisawvdomi", ar-

amed "sakmarisi sizustiT formulirebulic", rac adamianebs Tavian-

Ti saqcielis Sesabamisad gakontrolebis SesaZleblobas miscems.140 

policiis oficrebisTvis mniSvnelovania imis Cveneba, rom Tavisu-

flebis nebismieri aRkveTa saTanadod iyo dasabuTebuli mocemul 

konkretul garemoebebSi da keTili nebiT ganxorcielda.

pirveli, roca pirs apatimreben erovnuli kanonmdeblobis Sesabamisi 

samarTlebrivi safuZvlis gareSe, didi albaTobiT, es iqneba me-5 

muxlis darRveva. amis magaliTia policiis oficrebis mier piris 

dakaveba uflebamosilebis gadametebiT (Tumca, dakavebis orderSi 

mciredi xarvezebi patimrobas aucileblad ukanonod ar aqcevs, Tu 

dapatimrebas safuZvlad udevs sasamarTlos brZaneba).141

—— saqmeSi K.-F. v Germany policiis oficrebs ufleba hqondaT, 

piri, yvelaze bevri, Tormeti saaTi hyolodaT dakavebuli misi vi-

naobis dasadgenad. Tumca, igi am drois gasvlidan kidev 45 wuTis 

ganmavlobaSi ar gaaTavisufles, ris gamoc dairRva konvenciis me-5 

muxli: strasburgis sasamarTlom miiCnia, rom patimrobis dasaSvebi 

xangrZlivobis absoluturoba policiis oficrebs akisrebda valdeb-

ulebas, yvela saWiro zoma mieRoT kanonis moTxovnis dasacavad.142 

meore, policiis oficrebs ufleba ar aqvT, pirs aRukveTon Tavi-

sufleba erTi mizniT da realurad sxva mizani amoZravebdeT, Tanac 

arasaTanado. saqmeSi Bozano v France italiaSi pirs dauswreblad miesa-

Turkey, 12 maisi, 2005 (PKK-s xelmZRvanelis Sesaxeb).

140.	Steel and Others v the United Kingdom, 23 seqtemberi, 1998, §75.

141.	Ječius v Lithuania, 31 ivlisi, 2000, §65-69 (orderis teqstSi SesaZlo xarveze-
bis miuxedavad, ganmcxadeblisTvis misi mniSvneloba cxadi unda yofiliyo). 

Tumca, dakavebis orderSi daSvebuli mciredi Secdomebi zogjer SeiZleba ar 

gaTvaliswindes; Douiyeb v the Netherlands, 4 agvisto, 1999, §39-55.

142.	K.-F. v Germany, 27 noemberi, 1997, §71-73.
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ja samudamo patimroba, gatacebisa da mkvlelobis braldebis safuZ-

velze. mogvianebiT igi safrangeTSi daakaves sxva mizeziT, romelic 

misTvis manamde wayenebul braldebas ar ukavSirdeboda. eqstradiciis 

moTxovna safrangeTis sasamarTloebma uaryves, radgan in absentia 
gasamarTleba ewinaaRmdegeboda safrangeTis sajaro politikis wesebs. 

sxva braldebasTan mimarTebiT, giraos sanacvlod gaTavisuflebidan 

erT TveSi es piri daakava safrangeTis policiam - TiTqosda depor-

taciis brZanebis aRsasruleblad - da sazRvarze Sveicariis policias 

gadasca, rac winaswar iyo dagegmili da organizebuli. mogvianebiT, 

Sveicariis sasamarTloebma piris eqstradireba moaxdines italiaSi, sa-

dac man sasjelis moxda daiwyo. sasamarTlom daadgina, rom ganmcxade-

blis dapatimreba safrangeTis xelisuflebis organoebis mier ver ga-

nixileboda me-5 muxliT, verc dakavebis formis da verc mis irgvliv 

saidumloebebis TvalsazrisiT. sasamarTlos azriT, "kanoniereba" gu-

lisxmobs TviTneburi qmedebis ararsebobas. am SemTxvevaSi, dapatim-

reba iyo "eqstradirebis saxecvlili forma" araxelsayreli sasamarTlo 

gadawyvetilebis gverdis asavlelad da, maSasadame, ar iyo dakaveba 

Cveulebrivi "formiT...., romlis mizanic deportacia gaxldaT"143.

mesame, policiis oficerma unda aCvenos, rom Tavisuflebis aRkve-

Ta sanqcirebulia kanonmdeblobiT, misi Sesabamisia da, amave dros, 

aucilebelia am konkretul garemoebebSi. Tavisuflebis aRkveTa 

"gamarTlebulia mxolod maSin, roca naklebad mkacr RonisZiebebs, 

ganxilvis  Semdeg, arasakmarisad miiCneven individTa da sazogadoe-

bis interesebis dasacavad, romlebic, SesaZloa, Sesabamisi piris da-

kavebas saWiroeben".144 arsebiTad mniSvnelovania imis uzrunvelyofa, 

rom kanoni TviTneburad ar aRasrulon.

—— saqmeSi Witold Litwa v Poland piri "gamosafxizlebel" centrSi 

daakaves poloneTis SidasamarTlebrivi procedurebis mixedviT. Tum-

ca, strasburgis sasamarTlom mainc daadgina me-5 muxlis darRveva, 

radgan mniSvnelovani eWvi arsebobda, rom ganmcxadebeli safrTxes 

uqmnida sakuTar Tavsa da sxvebs. nebismier SemTxvevaSi, saTanadod 

ar ganxilula sxva alternatiul RonisZiebaTa gamoyenebis sakiTxi 

- policias SeeZlo ganmcxadebeli an sazogadoebriv TavSesafarSi 

waeyvana, an Tundac Sin daebrunebina. sxva sityvebiT, miuxedavad 

143.	Bozano v France, 18 dekemberi, 1986, §60.

144.	Witold Litwa v Poland, 4 aprili, 2000, §78; ix. aseve Varbanov v Bulgaria, 5 oqtom-
beri, 2000, §46.
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imisa, rom dakaveba Sidasaxelmwifoebrivi samarTliT nebadarTuli 

iyo, es ukiduresi RonisZieba gaxldaT, rac policias SeeZlo intoqsi-

kaciis qveS myof pirTan mimarTebiT gamoeyenebina.145

me-3 kiTxva: xvdeba Tu ara Tavisuflebis aRkveTa  

Tavisuflebis dakargvis gasamarTleblad aRiarebuli  

erT-erTi safuZvlis farglebSi?

me-5 muxli aRiarebs ramdenime safuZvels, romlebic SesaZloa am-

arTlebdes Tavisuflebis aRkveTas. aqedan ramdenime relevanturia 

policiis oficrebisTvis da qvemoT ganixileba. bevrgan dasaSvebia 

piris dapatimreba mis mier samarTlebrivi, gansakuTrebiT, sisxlis 

samarTlebrivi valdebulebis Sesasruleblad. Tumca, dakavebiT Sesa-

Zloa daicvan mowyvladi an safrTxis qveS myofi pirebi. misi mizani 

SeiZleba aseve iyos arasrulwlovnebis saganmanaTleblo zedamxedv-

eloba an mawanwalebis, fsiqikurad daavadebulebis, alkoholikebisa da 

narkomanebis dacva.

kanoniT gaTvaliswinebuli valdebulebis  

Sesasruleblad (muxli 5(1)(b))

es debuleba, didi albaTobiT, iseT saqmeebs exeba, romlebSic poli-

ciis oficrebi pirebs Tavisuflebas mcire vadiT aRukveTen - mag-

aliTad, maTi gaCxrekis an vinaobis dadgenis mizniT.146 Tumca, dauS-

vebelia am safuZvlis farTo interpretacia, radgan aman SesaZloa 

daakninos konvenciis mizani - adamianis dacva Tavisuflebis TviT-

neburi aRkveTisagan. Sesabamisad, nebismieri aseTi valdebuleba unda 

iyos "specifikuri da konkretuli".147

145.	Witold Litwa v Poland, 4 aprili, 2000, §72-80.

146.	Tumca, ix. Harris, O"Boyle and Warbrick, Law of the European Convention on Human 
Rights (adamianis uflebaTa evropuli konvenciis samarTali) (me-2 gamo-

cema, 2009), gv.142: "es debuleba saSualebaa policiis mier  droebiTi daka-

vebebis, sxvadasxva uflebamosilebis (mag: alkotestebis, quCis reidebis, 

pirebis gaCerebisa da Cxrekis) gasamarTleblad, raTa Sesruldes sisxlis 

samarTliT dakisrebuli valdebulebebi, razec 5(1)(c) muxli ar vrceldeba".

147.	Lawless v Ireland (# 3), 1 ivlisi, 1961, §9.



65
►

gverdiTavisuflebis aRkveTa

—— saqmeSi Novotka v Slovakia me-5 muxlis darRvevad ar CaiTvala 

ganmcxadeblis erTi saaTiT dakaveba, mas Semdeg, rac man polici-

is oficrebs uari ganucxada moqalaqeobis damadasturebeli sabuTis 

Cvenebaze (misi vinaobis gadasamowmeblad), Tumca, misi vinaoba 

orma mezobelma daadastura.148

—— saqmeSi McVeigh, O"Neill and Evans v the United Kingdom britaneTis 

antiteroristuli kanonmdeblobiT dakisrebuli movaleoba - "damate-

biT Seswavla" - iyo specifikuri da konkretuli valdebuleba, moepove-

binaT informacia, romelic moxeleTaTvis SesaZlebels gaxdida, dae-

dginaT piris statusi did britaneTSi Sesasvlel sasazRvro punqtze 

da, misi arsidan gamomdinare, es ar iyo ubralod piris dakavebis 

valdebuleba (rogorc amas ganmcxadebelebi amtkicebdnen).149

Tumca, pirisTvis Tavisuflebis aRkveTa proporciuli reagireba unda 

iyos situaciaze. magaliTad, dakaveba piris vinaobis dasadgenad, 

SesaZloa, am saTauris qveS moxvdes, roca Sidasaxelmwifoebrivi 

samarTali awesebs valdebulebas, pirma ataros piradobis damadasture-

beli sabuTi da moTxovnisas warudginos policias. Tumca, adamianis 

xangrZlivad dakaveba am safuZvliT, didi albaTobiT, Tavisuflebis 

TviTnebur aRkveTad CaiTvleba. 

—— saqmeSi Vasileva v Denmark araproporciul reagirebad CaiTvala 

policiis ganyofilebaSi avtobusis asakovani mgzavris dakaveba 13 saa-

Tze metxans - mas Semdeg, rac konduqtors uari ganucxada vinaobis 

gamxelaze  misi bileTis validurobasTan dakavSirebiT SekamaTebisas150.

sisxlis samarTlis darRvevaSi eWvmitanili piris  

dakaveba an dapatimreba: muxli 5(1)(c)

Tavisuflebis aRkveTis es safuZveli aSkarad mniSvnelovania policiis 

oficerTaTvis. teqstis Tanaxmad, policiis oficers ufleba aqvs, pirs 

aRukveTos Tavisufleba "uflebamosili sasamarTlo organos winaSe 

148.	Novotka v Slovakia, sasamarTlos gadawyvetileba, 4 noemberi, 2003.

149.	McVeigh and Others v the United Kingdom, komisiis gadawyvetileba, 18 marti, 

1981, §168-175.

150.	Vasileva v Denmark,  25 seqtemberi, 2003, §32-43.
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warsadgenad, rodesac arsebobs samarTaldarRvevis safuZvliani eWvi". 

amgvarad, es debuleba exeba sisxlis samarTlebrivi procesis sawyis 

etaps da unda ganixilos me-5 muxlis me-3 punqtTan erTad, romlis mixed-

viTac "piri duyovnebliv unda waredginos mosamarTles an sasamarTlo 

xelisuflebis ganxorcielebisaTvis kanoniT uflebamosil sxva moxeles 

da ufleba unda hqondes, misi saqme sasamarTlom ganixilos gonivrul 

vadaSi, an gaTavisufldes saqmis ganxilvis ganmavlobaSi".

ganmartebisas arsebiTi sakiTxebia:

►► dakaveba sasamarTlos mier unda iyos sanqcirebuli, Tum-
ca, policiis oficeri uflebamosilia, piri daakavos an 
daapatimros sasamarTlos brZanebis gareSec. samarTaldar-
Rveva SeiZleba iyos rogorc sisxlis samarTlis danaSauli, 
aseve administraciuli gadacdoma;

►► "samarTaldarRveva" danaSauli unda iyos misi savaraudo Ca-
denis droisaTvis;

►► amgvar saqmeebSi dakavebis mizani  unda iyos eWvis 
gamyareba an gafantva - piris mier danaSaulis Cadenis an 
samarTaldarRvevis Sesaxeb - da, Sesabamisad, is unda daaka-
von erTaderTi mizniT da ara sxva CanafiqrebisTvis (ro-
goricaa moraluri zewola dakavebulze);151

►► policiis oficers yovelTvis unda SeeZlos imis Cveneba, 
rom arsebobda "gonivruli eWvi". amaSi igulisxmeba faqtebi 
an informacia, romlebic obieqtur damkvirvebels daarw-
munebs, rom dakavebul pirs SesaZloa samarTali daerRvia;152

►► Tu ra CaiTvleba "gonivrul eWvad", damokidebulia yvela 
garemoebaze. "maSasadame, Zalze mkrTalia gamyofi xazi im 
saqmeebs Soris, romlebSic eWvi - safuZvlad rom daedo 
piris dakavebas - ar CaiTvala obieqtur faqtebze sakmarisad 
damyarebulad da aseTad iyo miCneuli".153 eWvis gulwrfeloba 
sakamarisi ar aris am standartis dasakmayofileblad, igi 
unda iyos "gonivruli", magram misi simyare gamoZiebis am 
etapze aucilebeli ar aris. "aucilebeli ar aris, Tanabari 
donis iyos faqtebi, romlebic eWvs iwvevs da saWiroa msja-
vrdebis dasasabuTeblad an Tund bralis wasayeneblad. isini 

151.	Giorgi Nikolaishvili v Georgia, 13 ianvari, 2009, §60-67.

152.	Fox, Campbell and Hartley v the United Kingdom, 30 agvisto, 1990, §32-36.

153.	O’Hara v the United Kingdom, 16 oqtomberi, 2001, gv.41.
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sisxlis samarTlis gamoZiebis Semdgom etapebze vlindeba;154"

►► patimroba unda Sewydes, rogorc ki eWvi "gonivrulobas" da-
kargavs.155 es aucilebelia imisaTvis, rom patimroba TviT-
neburad ar gagrZeldes. Sesabamisad, patimroba am qvepunqtis 
farglebs miRma ar xvdeba imis gamo, rom "gonivruli eWvis" 
safuZvelze dakavebuli piri dauyovnebliv ar warudgines 
mosamarTles da ar wauyenes sisxlis samarTlebrivi bral-
deba, Tuki es eWvi misi dakavebis wuTidanve arsebobda.

piris dakaveba an dapatimreba samarTaldarRvevis Tavi-

dan asacileblad: muxli 5(1)(c)

es mizani SezRuduladaa ganmartebuli da exeba mxolod dapatimre-

bas "konkretuli da specifikuri samarTaldarRvevis" Tavidan asacile-

blad156. misi farTod ganmartebiT miviRebdiT Semdegs: "SesaZlebeli 

iqneboda nebismieri piris  - romelic eWvmitanili iyo samarTaldar-

Rvevis ganzraxvis dafarvaSi - SeuzRudavi vadiT dakaveba an dapatim-

reba mxolod aRmasruleblis gadawyvetilebis safuZvelze"157.

—— saqmeSi Ječius v Lithuania Sidasaxelmwifoebrivi samarTliT nebad-

arTuli iyo piris dapatimreba samarTaldarRvevis Tavidan acilebis 

mizniT. ganmcxadebeli sapatimroSi moaTavses sam specifikur danaSaul-

Si - "banditizmi", danaSaulSi Tanamonawileoba da adamianis daSineba 

-  monawileobis aRsakveTad. erTi Tvis Semdeg mas daemata mkvlelobis 

braldeba, romelic manamde mouxsnes. strasburgis sasamarTlom miiCnia, 

rom am qvepunqtis Tanaxmad, dakaveba SesaZlebelia mxolod sisxlis samar-

Talwarmoebis konteqstSi, ukve Cadenili danaSaulebisTvis, Sesabamisad, 

ganmcxadeblis prevenciuli patimroba Seusabamo iyo me-5 muxlTan.158

154.	Murray v the United Kingdom, 28 oqtomberi, 1994, §55.

155.	Stögmüller v Austria, 10 noemberi, 1969, §4; De Jong, Baljet and Van den Brink v the Neth-
erlands, 22 maisi, 1984, §44: "sakiTxs - eWvis ubralo arseboba sakmarisia Tu 

ara kanonis Tanaxmad Sefardebuli winaswari patimrobis vadis gasagrZele-

blad - exeba ara es qvepunqti, aramed muxli 5(3), romelic ganixileba 5(1)(c) 
muxlTan erTobliobaSi ... da moiTxovs piris pirobiT vadamde gaTavisufle-

bas, rogorc ki patimroba dakargavs "gonivrul" safuZvels...".

156.	Guzzardi v Italy, 6 noemberi, 1980, §102.

157.	Lawless v Ireland (#3), 1 ivlisi, 1961, §14.

158.	Ječius v Lithuania, 31 ivlisi, 2000, §50-52.



68 ◄gverdi adamianis uflebaTa evropuli konvencia da sapolicio momsaxureba

—— saqmeSi Eriksen v Norway Tavis tvinis travmis Semdeg ganmcxade-

beli agresiuli gaxda da wlebis ganmavlobaSi dapatimrebuli hyavdaT 

xan cixeSi da xan fsiqiatriul saavadmyofoebSi. sasamarTlo br-

Zanebis vadis amowurvamde cota xniT adre - romelic gulisxmobda "us-

afrTxoebis zomebis" miRebas ganmcxadeblis dasakaveblad - policiam 

moiTxova da miiRo nebarTva, rom igi damatebiT ramdenime kviriT 

daetovebina patimrobaSi - ganaxlebuli samedicino istoriis mo-

sapoveblad. sasamarTlom ganacxada, rom patimrobis es periodi xvde-

boda rogorc (a), aseve (c) qvepunqtebis farglebSi - pirvelSi imitom, 

rom vadis gaxangrZliveba ukavSirdeboda Tavdapirvel msjavrdebasa da 

"usafrTxoebis zomebis" miRebas morigi samarTaldarRvevis safrTx-

is gamo, miuxedavad imisa, rom amis Sesaxeb gacemul brZanebas vada 

gauvida; patimroba aseve gamarTlebuli iyo (c) qvepunqtiT, ganmcxadeb-

lis fsiqikuri mdgomareobis anamnezisa da Tavdasxmebze informaciis 

gamo, raze dayrdnobiTac Cndeboda eWvi, rom gaTavisuflebis Semdeg 

pirisgan mosalodneli iyo morigi samarTaldarRvevebi.159

sisxlis samarTlis danaSaulSi eWvmitanili piris  

dakaveba an dapatimreba misi mimalvis  

aRkveTis mizniT: muxli 5(1)(c)

policiis oficeri uflebamosilia, piri daakavos samarTaldarRvevis 

Semdeg mimalvis aRsakveTad. mimalvis safrTxe yuradRebiT unda ga-

nixilon TiToeul saqmeSi: iseT faqtorTagan, rogoricaa iurisdiq-

ciis datovebis simartive, mkacri sasjelis SesaZlebloba da qveya-

nasTan bmebis ararseboba, yvela relevanturia mimalvis safrTxeze 

msjelobisas da, Sesabamisad, "gonivruls" xdis saxelmwifos mier 

sapatimro sanqciebis gamoyenebas.160

159.	Eriksen v Norway, 27 maisi, 1997, §78-87.

160.	Cf Wemhoff v Germany, 27 ivnisi, 1968, §13-15. ix. aseve Harris, O’Boyle and 
Warbrick, Law of the European Convention on Human Rights (adamianis uflebaTa ev-

ropuli konvenciis samarTali) (me-2 gamocema, 2009), gv.147: "5(1)(c) muxlis 
mesame safuZveli zedmetia, radgan pirveli nawiliTaa SesaZlebeli piris 

dakaveba, romelic "samarTaldarRvevis Cadenis Semdeg mimalvas" cdilobs.
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arasrulwlovanTa dakaveba aRmzrdelobiTi zedamxedv-

elobis mizniT an uflebamosili sasamarTlo organos 

winaSe warsadgenad: muxli 5(1)(d)  

precedentuli samarTali dakavebis am safuZvlebze mwiria. es ori 

gansxvavebuli mizania da yuradRebis gamaxvileba arasrulwlovanTa 

dakavebaze, "kanonieri brZanebis safuZvelze ... uflebamosili sa-

samarTlo organos winaSe warsadgenad", amyarebs Sidasaxelmwifoe-

briv sqemas - arasrulwlovnebi gamocalkevdnen Cveulebrivi sisxlis 

samarTlebrivi procesisgan.161

suliT avadmyofebis, mawanwalebis, alkoholikebis, nar-

komanebisa Tu sxvaTa dakaveba: muxli 5(1)(e)

am qveTaviT gamarTlebulia Tavisuflebis aRkveTa rogorc sazogadoe-

brivi usafrTxoebis safuZvliT, aseve dakavebuli piris keTildReobisT-

vis. Tumca, aqac gaTvaliswinebulia TviTneburi dakavebisagan dacvis 

konkretuli garantiebi. magaliTad, "mawanwala" ganimarteba Sidasaxelmwi-

foebrivi samarTliT, Tu igi Tanxvdeba konvenciis miznebisaTvis am 

terminis zogadad aRiarebul mniSvnelobas.162 fsiqikurad daavadebulis 

dakaveba ver CaiTvleba gamarTlebulad, Tu ar iqneba gaTvaliswinebuli 

samedicino eqspertis mosazreba, Tumca, gadaudebel saqmeebSi aseTi 

mosazrebis mopoveba SeiZleba mas Semdeg, rac piri Tavisuflebas da-

kargavs.163 sapolicio momsaxurebis TvalsazrisiT, "alkoholikebisa" da 

"narkomanebis" dakaveba SesaZloa gansjis sagani gaxdes.

—— saqmeSi Witold Litwa v Poland nasvami ganmcxadebeli, romelic 

agresiulad iqceoda, "gamosafxizlebelSi" waiyvanes da daakaves 6.5 saa-

Tis ganmavlobaSi. sityva "alkoholiki" gulisxmobs alkoholze damokide-

bulebas, Tumca, sasamarTlom ganmarta, rom 5(1)(e) muxlSi gamoyenebuli 
es termini moiazrebda sxva kategoriis pirebsac, romelTac SeiZleba 

Tavisufleba aRkveTodaT rogorc sazogadoebrivi usafrTxoebis, aseve 

sakuTari interesebisTvis. Sesabamisad, "alkoholikebis" dakavebaSi ar 

161.	Bouamar v Belgium, 29 Tebervali, 1988, §48.

162.	De Wilde, Ooms and Versyp v Belgium ("mawanwalebis saqmeebi"), 18 ivnisi, 1971, §68.

163.	mag: Herz v Germany, 12 ivnisi, 2003, §43-56.
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igulisxmebodnen mxolod aseTi samedicino diagnozis mqone pirebi, 

igi moicavda maTac, "visi saqcieli da qcevac, alkoholis zemoqmedebiT, 

safrTxes uqmnida sazogadoebriv wesrigsac da TviTon am pirebsac" da 

maT akavebdnen "sazogadoebis an maTive interesebis, kerZod,  janmrT-

elobis an piradi usafrTxoebis dasacavad".164

—— saqmeSi Hilda Hafsteinsdóttir v Iceland ganmcxadebeli eqvsjer daa-
kaves da TiTo Rame sapatimroSi gaatarebines intoqsikaciis, aRg-

znebis da policiis oficerTa mimarT agresiuli qcevis gamo. sa-

samarTlom dauSva dapatimrebebis moxvedra am qvepunqtis qveS, radgan 

ganmcxadebeli alkoholis Zlieri zemoqmedebis qveS iyo da gonivrul 

farglebSi SesaZlebeli gaxldaT varaudi, rom igi safrTxes Seuqmnida 

sazogadoebriv wesrigs. Tumca, CaiTvala, rom Sidasaxelmwifoebrivi 

samarTali me-5 muxlis tests sakmarisad ar akmayofilebda. is sak-

marisi sizustiT ar gansazRvravda, ra tipis RonisZiebebis gamoy-

eneba SeeZloT policiis oficrebs dakavebulebTan mimarTebiT, arc 

patimrobis dasaSveb xangrZlivobas akonkretebda. Sida sapolicio 

instruqciebiT ufro detaluri wesebi SemuSavda am diskreciuli ufle-

biT sargeblobis Sesaxeb da policielebi dakavebis brZanebis gace-

misas am instruqciebiT xelmZRvanelobdnen. Tumca, aRniSnuli wesebi 

ar uSvebda dakavebas ubralo intoqsikaciis dros, roca SesaZlebeli 

iyo sxva alternatiul RonisZiebaTa gamoyeneba. arsebiTi sakiTxi 

is gaxldaT, rom policielTa mier diskreciuli uflebiT sargebloba 

da patimrobis xangrZlivoba administraciuli praqtikiT wesrigdeboda 

da ara dadgenili samarTlebrivi CarCoebiT. Sedegad, kanoni arc sak-

marisad zusti iyo da arc sakmarisad xelmisawvdomi TviTneburobis 

safrTxis Tavidan asacileblad. Sesabamisad, ganmcxadeblisTvis Ta-

visuflebis aRkveTa ar iyo "kanonieri".165

aralegaluri imigracia, deportacia da eqstradicia: 5(1)(f )

muxli 5(1)(f ) iTvaliswinebs "piris kanonier dakavebas an dapatimrebas 

qveyanaSi misi unebarTvod Sesvlis aRsakveTad, an piris dakavebasa 

Tu dapatimrebas, romlis winaaRmdegac xorcieldeba RonisZiebebi 

deportaciisa Tu eqstradiciis mizniT". Sesabamisad, es debuleba ori 

"nawilisagan" Sedgeba. piri unda daakavon an pirveli (anu, unebarT-

164.	Witold Litwa v Poland, 4 aprili, 2000, §60-63.

165.	Hilda Hafsteinsdóttir v Iceland, 8 ivnisi, 2004, §51-56.
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vod Sesvla) an meore nawilis (deportacia an eqstradicia) farglebSi 

da ara ubralod mimalvis aRsakveTad an sxva dafaruli miznisTvis.166

me-4 SekiTxva: isargebla Tu ara dakavebulma pirma 

dadgenili saproceso garantiebiT?

me-5 muxlis danarCen nawilSi gaTvaliswinebulia ramdenime garantia 

imisaTvis, rom pirma SeZlos misi Tavisuflebis dakargvis kanon-

ierebis gasaCivreba. Sesabamisad, igi pirs icavs Tavisuflebis 

TviTneburi aRkveTisagan. arsebiTi sakiTxia is, rom am punqtebis 

Tanaxmad, policiis oficrebs evalebaT pozitiuri nabijebis gadadg-

ma, rac moicavs zogadi valdebulebis Sesrulebasac - pirebis dacvas 

Tavisuflebis arasanqcirebuli aRkveTisagan imiT, rom patimrobis 

mimdinareoba yovelTvis iyos gamarTlebuli. 

dacvis umniSvnelovanesi aspeqtia am saproceso garantiebis xelmi-

sawvdomoba: dakavebul pirs ecnobos xelisuflebis organoTa mier 

SemuSavebuli mizezebis Sesaxeb da mieces samarTalwarmoebis wamow-

yebis ufleba misi dakavebis samarTlebrivi safuZvlis gadasasinjad. 

roca Tavisuflebas aRkveTen samarTaldarRvevis safuZvliani eWvi-

sas, an mas safuZvlianad miiCneven piris mier samarTlis darRvevis 

Tu mis Semdeg mimalvis aRsakveTad, es muxli damatebiT garantiebs 

iTvaliswinebs. piri "dauyovnebliv unda waredginos mosamarTles an 

sasamarTlo xelisuflebis gansaxorcieleblad kanoniT uflebamosil 

sxva moxeles", romelic imsjelebs, arsebobs Tu ara mizezebi, riTac 

dasabuTdeba patimrobis gagrZeleba, Tu piri giraos sanacvlod unda 

gaTavisufldes. Tu mas uari eTqva saqmis ganxilvis periodSi gaTa-

visuflebaze, dapatimrebul pirs ufleba aqvs, Tavisi patimrobis gax-

angrZliveba Semdgom etapebze gaasaCivros da misi saqme sasamarT-

lom gonivrul vadaSi ganixilos. es pozitiuri uflebebia, romelTa 

uzrunvelyofac saxelmwifo moxeleebs evalebaT, imis miuxedavad, 

dapatimrebuli piri moiTxovs amas Tu ara.167

sapolicio patimrobaSi moTavsebisas pirs, 5(2) muxlis Tanaxmad, 

"misTvis gasageb enaze, dauyovnebliv unda ecnobos dakavebis mize-

zebi da misTvis wayenebuli yvela braldeba". erTi SexedviT, es 

166.	Bozano v France, 18 dekemberi, 1986, §53-60.

167.	Aquilina v Malta, 29 aprili, 1999, §47.



72 ◄gverdi adamianis uflebaTa evropuli konvencia da sapolicio momsaxureba

debuleba 6(3)(a) muxlTan ikveTeba, romelic uzrunvelyofs, rom sisx-

lis samarTlis danaSaulSi braldebul pirs "misTvis gasageb enaze 

dauyovnebliv da dawvrilebiT ecnobos wardgenili braldebis arsi da 

safuZveli". Tumca, TiToeuli am debulebis ganmartebaze gavlenas ax-

dens maTi konkretuli mizani. radgan me-5 muxlis saboloo mizania 

piris dacva Tavisuflebis TviTneburad dakargvisagan,168 5(2) muxli 

saSualebas iZleva, gadamowmdes Tavisuflebis aRkveTis kanoniereba 

(6(3)(a) muxlisagan gansxvavebiT, romelic moiTxovs, dapatimrebul pirs 

miewodos "sakmarisi informacia -  aucilebeli misTvis wardgenili 

braldebis srulad gasagebad - saTanado dacvis momzadebis mizniT").169

►► mniSvnelovania imis gaazreba, rom teqstis avtorebis mier 
gamoyenebul sityvaTa ganmarteba Sidasaxelmwifoebriv 
samarTalze ar aris damokidebuli: termini "dakaveba" vr-
celdeba yvela tipis - da ara mxolod samarTaldarRvevaSi 
eWvmitanili pirebis - Tavisuflebis aRkveTaze.170

►► informaciis miwodeba misi praqtikulobisgan damoukide-
blad unda Sefasdes: sxva sityvebiT, mxolod is faqti, 
rom informacia praqtikaSi sakmarisi ar aris ganmcxadeblis 
mier saqmis gasaCivrebisaTvis, ar niSnavs, rom me-2 punqti 
ar dakmayofilda.171

►► mniSvnelovania Setyobinebis Sinaarsi, forma da dro. da-
kavebis samarTlebrivi safuZveli da am gadawyvetilebis 
kanonierebisTvis relevanturi arsebiTi faqtebi pirs unda 
ecnobos "martivi, arateqnikuri eniT", romelic misTvis gas-
agebi iqneba.172 dauSvebelia am moTxovnis ugulebelyofa 
ubralod imitom, rom pirs ar SeuZlia an is uunaroa, miiRos 
es informacia. aseT SemTxvevebSi, detalebi unda ecnobos 
mis warmomadgenels - advokats an meurves.173

►► samarTaldarRvevis eWvis safuZvelze Tavisuflebis aRkve-
Tisas pirs unda miawodon ufro meti informacia, vidre 
ubralod miniSneba misi dakavebis samarTlebriv safuZvel-

168.	K.-F. v Germany, 27 noemberi, 1997, §63; da Erkalo v the Netherlands, 2 seqtemberi, 
1998, §56.

169.	Mattoccia v Italy, 25 ivlisi, 2000, §60.

170.	X v the United Kingdom, 5 noemberi, 1981, §66.

171.	Čonka and Others v Belgium, 5 Tebervali, 2002, §50-52.

172.	Fox, Campbell and Hartley v the United Kingdom,30 agvisto, 1990, §40.

173.	X v the United Kingdom, komisiis angariSi, 16 ivlisi, 1980, §102-108.
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ze174, Tumca, me-2 punqti ar awesebs valdebulebas - pirs 
ecnobos eWvis safuZvlebi.175

pirs informacia unda miewodos dauyovnebliv, magram "aucilebeli 

ar aris, es valdebuleba srulad daekisros im oficers, romelic mas 

akavebs, Tanac dakavebis momentSi".176 precedentul samarTalSi stras-

burgis sasamarTlo ramdenime aseT situaciaze msjelobs:

—— saqmeSi Delcourt v Belgium am moTxovnis darRvevad ar CaiTvala 

frangulenovani piris dakaveba flamandiur enaze gacemuli sanqciis 

safuZvelze, radgan Semdgomi dakiTxva frangulad warimarTa da ivar-

audeba, rom pirisTvis cnobili iyo misi dakavebis mizezebi.177

—— saqmeSi Ireland v the United Kingdom samxedro policiis oficrebi-

sTvis micemuli instruqciebis Tanaxmad, dakavebulebs ecnobaT ara 

maTi Tavisuflebis aRkveTis safuZvlebi, aramed is, rom sagangebo 

mdgomareobis Sesaxeb kanonmdeblobiT daakaves. es arasakmarisad 

CaiTvala me-5 muxlis moTxovnebis dasakmayofileblad.178

—— zemoaRniSnulisgan gansxvavebiT, Fox, Campbell and Hartley-is 
saqmeSi pirebs Zalian mcire informacia miawodes maTi dakavebis 

samarTlebriv safuZvlebTan dakavSirebiT, Tumca, ramdenime saaTSi 

isini srulfasovnad dakiTxes teroristul organizaciebTan savarau-

do TanamSromlobis Taobaze. sasamarTlom daadgina, rom aRniSnul 

garemoebebSi, ganmcxadeblebma dakavebis mizezebi Seityves moTxov-

nis - "dauyovnebliv" - farglebSi".179

—— saqmeSi Dikme v Turkey dakiTxvis dawyebisTanave ganmcxadeb-

174.	Murray v the United Kingdom, 28 oqtomberi, 1994, §76.

175.	McVeigh, O"Neill and Evans, komisiis angariSi, 18 marti, 1981, DR 25, gv.15.

176.	Fox, Campbell and Hartley v the United Kingdom, 30 agvisto, 1990.

177.	Cf Egmez v Cyprus, 21 dekemberi, 2000, 85 (Turqulenovani piris dakaveba - 

romelsac berZnulic esmoda - berZnulenovani moxeleebis mier, narkotre-

fikis eWvis safuZvelze. igi daakaves in flagrante delicto da mis mimarT 

arsebuli eWvis Sesaxeb garkveviT ecnoba, sul cota, orjer - hospitalSi da 

policiis oficrebis mier dakiTxvisas, romlis drosac erT-erTi maTgani 

Turqulad saubrobda.  darRveva ar dadginda).

178.	 Ireland v the United Kingdom, 18 ianvari, 1978, §198.

179.	Fox, Campbell and Hartley v the United Kingdom, 30 agvisto, 1990, §40.
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lisTvis damuqreba am garemoebebSi sakmarisi iyo 5(2) muxlis moTxov-

nis dasakmayofileblad, radgan masSi "sakmaod naTeli miniSneba" iyo 

eWvze, rom is sisxlis samarTlebriv qmedebebSi monawileobda.180

eWvmitanili piris ufleba - "dauyovnebliv" waredginos 

mosamarTles: muxli 5(3)

moTxovna, rom dapatimrebuli piri "dauyovnebliv" waredginos 

mosamarTles181, or mizans emsaxureba. pirveli, es aucilebelia, raTa 

Sefasdes dakavebis kanoniereba da gadawydes piris gaTavisufleba 

an patimrobaSi darCena misi braleulobis an udanaSaulobis sakiTxis 

gadawyvetamde;182 meore, dakavebulis dauyovnebliv wardgena mosamar-

Tlis winaSe aseve xels uwyobs am piris dacvas incommunicado patim-
robisagan, ufro zogadad ki - arasaTanado mopyrobis aRkveTas 

sapolicio patimrobisas. rogorc ukve aRiniSna, me-5 muxli piris 

Tavisuflebasa da usafrTxoebaze zrunvisas koncentrirebas axdens 

imaze, aris Tu ara kanonieri - an rCeba Tu ara aseTad - piris Tavisu-

flebis dakargva da am formiT cdilobs pirebis dacvas Tavisuflebis 

TviTneburi aRkveTisagan. patimarTa piradi usafrTxoeba da keTil-

dReoba ufro me-3 muxliT gansaxilveli sakiTxia, romelic krZalavs 

wamebas da araadamianur an Rirsebis Semlaxvel mopyrobas an dasjas. 

saboloo jamSi ki is daculia me-2 muxliT, romelic moiTxovs si-

cocxlis uflebis pativiscemas. Tumca, sasamarTlos SefasebiT, axlo 

urTierTkavSiria am sami garantiis miznebs Soris:

”	mosamarTlis dauyovnebliv CareviT SesaZloa gamovlindes 

da aRikveTos sicocxlisTvis saSiSi RonisZiebebi an mZime 

arasaTanado mopyroba, romlebic arRveven konvenciis me-2 da 

me-3 muxliT dacul fundamentur garantiebs.... am konteqstSi 

safrTxis qveSaa rogorc piris fizikuri Tavisuflebis, aseve 

misi piradi usafrTxoebis dacva da aseT dros dacvis garan-

180.	Dikme v Turkey, 11 ivlisi, 2000, §55-57 ("Sen miekuTvnebi Devrimci Sol-s [ara-
legalur organizacias], da Tu CvenTvis saWiro informacias ar mogvcem, 

aqve CagaZaRlebT!").

181.	am garantiis mniSvnelobis ganmarteba rTuli aRmoCnda, radgan 5(3) muxlis 

inglisur teqstSi gamoyenebulia termini "promptly" (dauyovnebliv), fran-

guli teqsti ki iyenebs termins "aussitôt", rac pirdapir niSnavs - "umalve".

182.	Brogan and Others v the United Kingdom, 29 noemberi, 1988, §58.
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tiebis ararsebobas SesaZloa mohyves kanonis uzenaesobis 

xelyofa da dapatimrebuli pirebi darCnen elementaruli samar-

Tlebrivi dacvis gareSe.183 

uflebiT sargebloba damokidebuli ar unda iyos braldebuli piris 

konkretul moTxovnaze, mas es uflebebi avtomaturad eniWeba.184 

samarTlebrivi sistemebis umravlesoba uzrunvelyofs, rom dakavebuli 

piri waredginos mosamarTles, Tumca, mosamarTlis winaSe eWvmitani-

lis wardgenis vadebi sxvadasxva samarTlebriv sistemaSi SesaZloa gan-

sxvavebuli iyos. sasamarTlos precedentuli samarTlis Tanaxmad, da-

kavebuli mosamarTles unda warudginon oTxi dRis vadaSi (ukiduresad 

gamonaklis SemTxvevebSi, SesaZloa, gamarTlebulad CaiTvalos piris 

patimrobaSi datoveba 96 saaTze metxans, vidre gaaTavisufleben an 

sasamarTlo xelisuflebis gansaxorcieleblad uflebamosil pirs wa-

rudgenen, magaliTad, dakavebulis janmrTelobis mdgomareobis an geo-

grafiuli mdebareobis gamo). Tumca, radgan am moTxovnis mTavari 

arsia Tavisuflebis TviTneburi aRkveTis efeqtiani sasamarTlo kon-

troli,  SesaZloa warmoiSvas valdebuleba, rom rig saqmeebSi dakave-

buli pirebi mosamarTles warudginon 96 saaTis gasvlamde.

—— saqmeSi İpek and Others v Turkey teroristul aqtTan dakavSirebuli 

gamoZiebisas daakaves arasrulwlovnebi, romlebic dakavebidan or 

dReSi dakiTxes. maT ar SesTavazes advokatis daxmareba, radgan da-

naSauli saxelmwifo usafrTxoebis sasamarTloTa gansjadobis qveS 

xvdeboda. dakavebidan sami dRisa da cxra saaTis Semdeg arasrulw-

lovnebi mosamarTles warudgines. sasamarTlom xazgasmiT aRniSna: 

xelisuflebis organoebi, me-5 muxlis mixedviT, SeuzRudavi ufle-

bamosilebiT ar sargebloben, rom eWvmitanilebi dakiTxvisTvis 

daakavon erovnuli sasamarTloebis mxridan efeqtiani kontrolis 

gareSe. eWvmitanilTa asakma, dagvianebulma dakiTxvam da iuridiuli 

daxmarebis ararsebobam gaamyara daskvna, rom ganmcxadebeli mosamar-

Tles "dauyovnebliv" ar wardgenia.185

nakleb savaraudoa, rom sasamarTlom gamarTlebulad CaTvalos vada, 

183.	Kurt v Turkey, 25 maisi, 1998, §123.

184.	Aquilina v Malta, 29 aprili, 1999, §49.

185.	İpek and Others v Turkey, 3 Tebervali, 2009, §34.
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romelSic policiis oficrebi terorizmis safrTxis aRsakveTad 

saWirod miiCneven, pirs uari uTxran sasamarTlos xelmisawvdomobaze. 

—— saqmeSi  Ireland v the United Kingdom saerTod ar CaurTavT sasamarT-

lo xelisuflebis ganxorcielebaze uflebamosili piri, rom araferi vTq-

vaT "dauyovnebliv" wardgenis moTxovnaze. aq Sidasaxelmwifoebrivi 

samarTliT dasaSvebi iyo eWvmitanilTa dakaveba 7 dRemde vadiT, rac sa-

Sualebas iZleoda, gamoeZiebinaT am piris SesaZlo monawileoba teror-

istul saqmianobaSi. mxolod am vadis gasvlis Semdeg hqonda dakavebuls 

ufleba, rom waredginaT mosamarTlis winaSe, an gaeTavisuflebinaT. 

dadginda, rom es arRvevda konvenciis me-5(3) muxls.186

daskvna

adamianis TavisuflebaSi yvelaze uxeSi Careva Tavisuflebis 

aRkveTaa. cxadia, Tavisuflebis aRkveTa SesaZloa aucilebeli gaxdes 

danaSaulis gamoZiebisTvis an sazogadoebisa Tu TviT am adamianis 

dasacavad, magram dauSvebelia saxelmwifos legitimuri interesebis 

gamoyeneba policiis usazRvro Zalauflebis gasamarTleblad. Tavisu-

flebis TviTneburi aRkveTis sawinaaRmdego garantiebi me-5 muxlSia 

Tavmoyrili. am muxlze Seqmnili precedentuli samarTali, erTi mxriv, 

asaxavs kontinentis sisxlis samarTlis marTlmsajulebis sistemaTa 

mravalferovnebas da, amave dros, misi mTavari principebi xazs us-

vams saWiroebas - Tavisuflebis dakargva yvela etapze iyos kanon-

ieri, emsaxurebodes daSvebul mizans da ar gagrZeldes saWiroze 

metxans. Tavisuflebis aRkveTa dasaSvebia mxolod maSin, roca gamar-

Tlebulia Sesabamisi garemoebebiT; patimroba, romelic gamarTlebuli 

aRar aris, unda dasruldes piris gaTavisuflebiT. me-5 muxliT gaT-

valiswinebuli garantiebi, romlebic amcirebs Tavisuflebis arasan-

qcirebuli da grZelvadiani aRkveTis safrTxes, srulyofs sxva garan-

tiebiT dadgenil dacvas, yvelaze naTlad ki me-3 muxls, patimrobisas 

arasaTanado mopyrobis safrTxesTan mimarTebiT. arasaTanado 

mopyrobisa da Tavisuflebis arasanqcirebuli aRkveTis safrTxeebi 

gansakuTrebiT relevanturia samarTaldarRvevis eWvis safuZvelze da-

kavebuli pirebisTvis. Sedegad, es wamowevs iseT sakiTxebs, romle-

bic zegavlenas axdens danaSaulis gamoZiebaze policielTa mier da 

yuradRebac, logikurad, am sakiTxze gadadis.

186.	Ireland v the United Kingdom, 18 ianvari, 1978, §199.



77
►

gverdidanaSaulis gamoZieba da  sisxlis samarTlebrivi  procesis mdgradobis  uzrunvelyofa

Tavi 4

danaSaulis gamoZieba da  

sisxlis samarTlebrivi  

procesis mdgradobis  

uzrunvelyofa

Sesavali

p
oliciis oficrebs arsebiTi roli aqvT sisxlis samarTlebrivi 

qmedebis Sesaxeb saCivrebis gamoZiebaSi. mas zogadi zedamxed-

velobiT asruleben - prokuroris an mosamarTlis uSualo xelmZ-

RvanelobiT - Tu TviTonve, yovelgvari zedamxedvelobis gareSe, 

sisxlis samarTlebrivi procesis sawyis etapebze maTi CarTuloba 

masStaburia. amitom, Sidasaxelmwifoebrivi samarTliT, policiis 

oficrebs miniWebuli aqvT farTo uflebamosileba - dakiTxon eWvmi-

tanilebi da mowmeebi, Caataron Cxrekebi, uTvalTvalon pirebs da, 

zogadad, daamagron mtkicebulebebi. am uflebamosilebis didi nawili 

gulisxmobs mniSvnelovan Carevas uflebebSi, gansakuTrebiT, eWvmi-

tanilis dakavebisa da namdvili mtkicebulebis moZiebis uflebaSi. 

Tumca, zogjer policias evaleba, Caerios sxvaTa uflebebis dasaca-

vad da Tu saamisod saTanado nabijebi ar gadaidgmeba, dairRveva 

adamianis uflebaTa evropuli konvencia. 

am Tavis ZiriTadi nawili eZRvneba policiis oficerTaTvis arsebi-

Ti sakiTxebis gaanalizebas, raTa maT SeZlon sisxlis samarTlebri-
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vi procesis mdgradobis uzrunvelyofa danaSaulis Sesaxeb braldebebis 

gamoZiebisas. gamoZiebis dros SesaZloa amotivtivdes ramdenime iseTi 

sakiTxi, romlebic wesrigdeba adamianis uflebaTa evropuli konvenci-

iT. ufro TvalnaTliv ki, samarTaldarRvevaSi safuZvlianad eWvmitanili 

piris Tavisuflebis aRkveTisas SesaZloa daisvas sakiTxi dapatimrebis 

Sesabamisobaze konvenciis me-5 muxlTan  (rogorc es me-3 TavSi aRin-

iSna). Tumca, aseve relevanturia konvenciis sxva garantiebic. saxeldo-

br, Cxrekisa da TvalTvalisas amuSavdeba konvenciis me-8 muxli, radgan 

am qmedebebs mohyveba Careva pirTa piradi cxovrebis, sacxovreblisa 

da mimoweris pativiscemis uflebaSi. eWvmitanilTa dakiTxvisas, rasac 

Tan axlavs arasaTanado mopyroba an muqara aseTi mopyrobis Sesaxeb, 

wamoiWreba me-3 muxliT gaTvaliswinebuli sakiTxebi (rogorc es me-2 

TavSia ganxiluli). sapolicio gamoZiebis am aspeqtebs sxva ganzo-

milebac aqvT - es praqtika sisxlis samarTlebrivi procesis nawilia da 

SesaZloa mniSvnelovani gavlena iqonios sasamarTlo ganxilvis samar-

Tlianobaze, me-6 muxlis Tanaxmad.

konvenciiT warmoSobili pozitiuri valdebuleba - 

gamoiZion braldebebi sisxlis samarTlis  

darRvevaTa Sesaxeb, adamianis uflebaTa dasacavad.

rogorc wina TavebSi aRiniSna, zogjer policiis oficrebs ekisre-

baT pozitiuri valdebuleba, gamoiZion qmedeba, romelic SesaZloa 

samarTaldarRveva iyos. es nawilia pasuxismgeblobisa, iseTi qmedebi-

sagan daicvan pirebi, romelic SesaZloa arasaTanado mopyroba iyos 

- roca policielTaTvis cnobilia (an unda scodnodaT) arasaTanado 

mopyrobis safrTxis Sesaxeb.187 analogiuri pasuxismgebloba war-

187.	PF and EF v the United Kingdom, 23 noemberi, 2010 (seqtantTa winaswar dagegmi-

li saprotesto aqcia, romelic ori Tvis ganmavlobaSi grZeldeboda da 

miznad isaxavda skolis moswavleebisa da maTi mSoblebis damcirebas:  

qmedeba moxvda me-3 muxlis farglebSi, radgan man miaRwia sisastikis 

minimalur zRvars. Sesabamisad, policias daekisra pozitiuri valdebuleba 

- gaetarebina prevenciuli RonisZiebebi; Tumca, imis gansazRvrisas, ga-

daidga Tu ara gonivruli nabijebi, saWiro iyo diskreciis farglebis 

dadgena. am saqmeSi sasamarTlom gaiTvaliswina CrdiloeT irlandiis 

sazogadoebaSi  arsebuli daZabuloba da mZime emociuri foni da CaTvala: 

ganmcxadeblebma ver aCvenes, rom policiam ar gadadga yvela gonivruli 

nabiji, rac mas moeTxoveboda. saqme dauSveblad cnes).
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moiSoba me-2 muxliT - adamianTa sicocxlis dacva amocnobadi safrTx-

isagan, roca SesaZlebelia gonivruli nabijebis gadadgma - da me-8 

muxliT, roca aucilebelia piradi da ojaxuri cxovrebis pativiscemis 

uzrunvelyofa. maSasadame, patimrebze mzrunvelobisa da dacvis valdeb-

uleba gulisxmobs pozitiuri nabijebis gadadgmasac imisaTvis, rom es 

pirebi daicvan sxva patimarTa Zaladobis safrTxisgan188; ufro mniS-

vnelovani ki is aris, rom aRniSnuli valdebuleba aseve gulisxmobs 

gonivruli nabijebis gadadgmas mowyvladi adamianebis dasacavad arasa-

Tanado mopyrobisagan, roca Cndeba eWvi ojaxuri Zaladobis Sesaxeb. 

—— saqmeSi Osman v the United Kingdom ganmcxadebeli Cioda, rom 

policiam arasakmarisi zomebi miiRo pirTa dasacavad gauwonaswore-

beli maswavleblis Zaladobis safrTxisagan, romelsac arajansaRi 

damokidebuleba gauCnda moswavlis mimarT. saqmis konkretul faqtebze 

dayrdnobiT (romelSic maswavlebelma biWsa da mis mamas cecxli gaux-

sna, ris Sedegadac mama gardaicvala), sasamarTlom miiCnia, rom poli-

cias ver ecodineboda gardacvlilis sicocxlisTvis saSiSi realuri 

da gardauvali safrTxis Sesaxeb. gonivrul farglebSi verc imas ivar-

audebdnen, rom policiis mier gadadgmuli raime nabiji am safrTxes 

gaaneitralebda. Sedegad, mocemul garemoebebSi darRveva ar dadginda. 

Tumca, sasamarTlom xazi gausva, rom me-2 muxli saxelmwifoebs akis-

rebda pozitiur valdebulebas - qmediT reagirebas iseT situaciebze, 

roca xelisuflebis organoebma icodnen (an im droisaTvis unda scod-

nodaT) "mesame mxaris danaSaulebrivi qmedebebiT gamowveuli, konkre-

tuli pirisa an pirebis sicocxlisaTvis saSiSi realuri da gardauvali 

safrTxis Sesaxeb". es valdebuleba dairRveoda, Tu daadgendnen, rom 

"xelisuflebis organoebma TavianTi uflebamosilebis farglebSi ver 

SeZles im RonisZiebebis gatareba, romlebic, gonivruli SefasebiT, 

SesaZlebels gaxdida am safrTxis Tavidan acilebas".189

—— saqmeSi Opuz v Turkey xelisuflebis organoebisTvis cnobili 

iyo ganmcxadebelsa da mis dedaze ganmcxadeblis meuRlis uxeSi Za-

ladobisa da muqaris faqtebi, Tumca, maT es "ojaxur saqmed" miiC-

nies da, moZalade qmris mier meuRlis dedis mokvlamde, qmediTi 

sisxlis samarTlebrivi devna mxolod erT incidents mohyva. qalebi 

gamudmebiT iTxovdnen dacvas, magram maTi Txovnebi ignorirebu-

li iqna. sasamarTlom daadgina, rom dairRva konvenciis me-2 muxli, 

188.	Cf Pantea v Romania, 3 ivnisi, 2003, §177-196.

189.	Osman v the United Kingdom, 28 oqtomberi, 1998, §116, 199-121.
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radgan sasikvdilo Tavdasxma ara mxolod SesaZlebeli iyo, aramed 

ganWvretadic, ganvlili Zaladobrivi incidentebis gaTvaliswinebiT. 

xelisuflebis organoebma aSkarad araadekvaturi reagireba moax-

dines ganmcxadeblis Txovnaze maTi dacvis Sesaxeb. aseve arsebiTi 

sakiTxia is, rom saerTaSoriso samarTlebrivi principebis Tanaxmad, 

aRniSnul garemoebebSi gamovlinda me-14 muxlis darRvevac, me-2 da 

me-3 muxlebTan erTad. aRniSnuli standartebiT, xelisuflebis mox-

eleTa marcxi (Tund gaufrTxileblobiT gamowveuli) - daicvan qalebi 

ojaxuri Zaladobisagan - arRvevs qalTa uflebas, Tanabrad iyvnen 

daculi samarTliT. TurqeTSi saxelmwifo moxeleTa mier gamovlenili 

pasiurobiT Seiqmna atmosfero, romliTac waxalisda ojaxuri anu gen-

derze dafuZnebuli Zaladoba, es ki diskriminaciaa qalebis mimarT.190

cota xnis winaT gafarTovda Carevis valdebulebis farglebi. dRes 

bevri evropuli saxelmwifo ebrZvis adamianebiT, upirvelesad, qa-

lebiTa da arasrulwlovnebiT vaWrobas - trefikings. maT Sorisaa 

trefikingis wyaro da trefikingis msxverplTa satranzito da dan-

iSnulebis qveynebi. evropis sabWos konvencia adamianebiT vaWro-

bis winaaRmdeg brZolis Sesaxeb, romelic ZalaSi 2008 wels Sevida, 

miznad isaxavs trefikingis aRmofxvras, mis msxverplTa dacvas da 

trefikerTa dasjas. saxelmwifoebis valdebulebaTa Sesrulebas moni-

torings uwevs adamianebiT vaWrobis winaaRmdeg brZolis sakiTxebze 

momuSave eqspertTa damoukidebeli jgufi (GRETA), mxareTa komitet-

Tan erTad (romelic dakompleqtebulia saxelmwifoTa warmomadgen-

lebisagan). isini saxelmwifoebisaTvis iReben rekomendaciebs im 

RonisZiebaTa Sesaxeb, romlebic unda gatardes, rom GRETA-s daskvne-
bi Sesruldes. roca trefikingis msxverpli monobaSi imyofeba an 

iZulebiT Tu savaldebulo samuSaos asrulebs, adamianis uflebaTa 

evropuli konvenciis me-4 muxlis mniSvnelobiT, sisxlis samarTlis 

marTlmsajulebis saagentoebma - maT Soris policiam - amaze qmediTi 

reagireba unda moaxdinon. es aris pozitiuri valdebulebis magaliTi 

uflebaTa "praqtikulobisa da qmediTobis" uzrunvelsayofad. 

—— saqmeSi Rantsev v Cyprus and Russia sasamarTlom xazi gausva, 

rom prevenciisa da dacvis pozitiuri valdebuleba - sasazRvro tre-

fikingis konteqstSi - Cndeba rogorc wyaroSi, aseve daniSnulebis 

qveyanaSi (potenciurad - satranzito qveyanaSic). am saqmeSi axalgaz-

rda rusi qali gaurkvevel viTarebaSi gardaicvala, maRalsarTuliani ko-

190.	Opuz v Turkey, 9 ivnisi, 2009, §184-202.
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rpusis fanjridan gadmovardnis Semdeg. es SemTxveva moxda kviprosSi, 

sadac qali samuSaod Cavida "profesiuli" viziT. igi gardaicvala erT 

saaTSi mas Semdeg, rac policiam kabares menejers - sadac qali gaqce-

vamde sami dRis ganmavlobaSi muSaobda - sTxova, rom is policiis 

ganyofilebidan waeyvanaT. mokvleviT dadginda, rom qali gardaicvala 

binidan gaqcevis mcdelobisas, viTarebaSi, romelic ubedur SemTxvevas 

ufro hgavda, radgan ar arsebobda mtkicebuleba, sisxlis samarTlis 

danaSaulze rom mianiSnebda. gardacvlilis mamam moiSvelia angariSebi, 

romlebSic saubari iyo komerciuli  seqsualuri eqspluataciis mizniT 

adamianebiT vaWrobis fesvgamdgar praqtikaze kviprosSi, kabare "in-

dustriisa" da "profesiuli" vizebis rolze aseTi trefikingis xelSewy-

obaSi da warmatebiT daamtkica, rom kviprosis policiam ver SeZlo 

misi qaliSvilis dacva trefikingisagan da mis gardacvalebaze pasux-

ismgebeli pirebis dasja. man aseve daasabuTa, rom ruseTis xelisu-

flebis organoebma ver SeZles trefikingis am SemTxvevis gamoZieba 

da ver gadadges nabijebi aseTi safrTxisagan qalis dasacavad.191

danaSaulis aRkveTa da gamoZieba - TvalTvali  

da CxrekebiT mopovebuli mtkicebulebebi:  

adamianis uflebaTa evropuli konvenciis me-8 muxli

gadawyvetileba - Catardes adamianis an Senobebis Cxreka, an dawesdes 

TvalTvali mimowerisa da eleqtronuli gzavnilebis gaSifvris gziT 

an saxlsa Tu manqanaSi eleqtronuli mosasmeni saSualebebis faruli 

montaJiT -  piradi an ojaxuri cxovrebis, sacxovreblis an mimoweris 

pativiscemis uflebaSi Carevis safuZvelia, adamianis uflebaTa evro-

puli konvenciis me-8 muxlis mniSvnelobiT. is ase ikiTxeba:

1.	 yvelas aqvs ufleba, pativi scen mis pirad da ojaxur cxovrebas, 

mis sacxovrebelsa da mimoweras.

2.	 dauSvebelia am uflebis ganxorcielebaSi sajaro xelisuflebis 

Careva, garda iseTi SemTxvevebisa, rodesac aseTi Careva 

xorcieldeba kanonis Sesabamisad da aucilebelia demokrati-

ul sazogadoebaSi erovnuli uSiSroebis, sazogadoebrivi us-

afrTxoebis an qveynis ekonomikuri keTildReobis intere-

191.	Rantsev v Cyprus and Russia, 7 ianvari, 2010, §272-309.
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sebisaTvis, uwesrigobis an danaSaulis Tavidan asacileblad, 

janmrTelobis an moralisa Tu sxvaTa uflebebisa da Tavi-

suflebebis dasacavad.

"piradi cxovreba" farTo terminia da SeuZleblia misi amomwuravad 

ganmarteba. igi moicavs iseT sakiTxebs, rogoricaa: satelefono mos-

menebi da eleqtromowyobilobebiT TvalTvali, policiis mier mediisT-

vis kadrebis gadacema, monacemTa damaxsovreba da iZulebiTi samedi-

cino gamokvleva. "sacxovrebeli" SeiZleba bevrgvar farTs  ewodos me-8 

muxlis miznebisaTvis. marTlac, "sacxovrebeli" SeiZleba gascdes ojaxur 

keras da moicvas samsaxurebrivi Senobebic (Sesabamisad, kompaniis 

ofisebisa da Senobebis Cxreka aseve me-8 muxlis farglebSi xvdeba).192

—— saqme Niemietz v Germany exeboda iuristis ofisis Cxrekas sa-

samarTlos nebarTvis safuZvelze. sasamarTlom daadgina, rom zogjer 

samsaxurebrivi Senoba "sacxovreblis" farglebSi xvdeba. man xazi 

gausva, rom xSirad rTulia zusti zRvris gavleba ofissa da sacxovreb-

el saxls Soris, "radgan SesaZlebelia profesiuli da samsaxurebrivi 

saqmianobis Sesruleba sakuTar saxlSi, iseve, rogorc sxva, arasamsax-

urebrivi saqmianoba ofissa an komerciul dawesebulebebSi".193

piradi informaciis mopoveba policiis mier, misi Senaxva, gamoy-

eneba an gacema me-8 muxlSi Carevaa.194 "sacxovreblis" pativiscema 

SesaZloa safuZveli gaxdes iseTi sakiTxebis gansaxilvelad, rogori-

caa: sacxovrebel saxlSi fizikuri SeRweva Cxrekis mizniT, aseve, 

Careva idumali satelefono mosmenebis gziT.195 aSkaraa, "mimowera" 

mWidrod ukavSirdeba rogorc "pirad", aseve "ojaxur cxovrebas" da 

sakmarisad farToa komunikaciis sxvadasxva saSualebis mosacavad. 

amgvarad, teqnikuri saSualebebi, romlebsac mimarTaven danaSaulis 

prevenciis an gamoZebis etapebze - kerZod: mimoweris gaSifvra,196 

eleqtronuli mosasmeni mowyobilobebis gamoyeneba,197 eleqtronuli 

192.	Stés Colas Est and Others v France, 16 aprili, 2002, §40-50.

193.	Niemietz v Germany, 16 dekemberi, 1992, §30-31.

194.	Rotaru v Romania, 4 maisi, 2000.

195.	Klass v Germany, 6 seqtemberi, 1978, §41 (es sakiTxi daisva, magram ar ganuxilavT).

196.	Malone v the United Kingdom, 2 agvisto, 1984, §64 (satelefono mosmenebi).

197.	E.g. Khan v the United Kingdom, 12 maisi, 2000, §25 (saubris firze CaweriT 

mopovebuli mtkicebuleba); PG and JH v the United Kingdom, 25 seqtemberi, 2001, 
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gzavnilebis monitoringi198 da GPS-is saZiebo mowyobilobebi199 - me-8 

muxliT dacul uflebebSi Carevas gulisxmobs, miuxedavad imisa, Sem-

dgomSi gamoiyeneben Tu ara am formiT mopovebul monacemebs.200  

Tumca, sadazvervo informaciis mopovebis mizniT sazogadoebriv 

adgilebze dakvirvebisas me-8 muxli erTveba mxolod maSin, roca sax-

elmwifos qmedeba scdeba ubralo dakvirvebas da gulisxmobs aqtiur 

monitorings pirebze.201 Cxreka, maT Soris intimuric, SesaZloa me-8 

muxlis farglebSi moeqces, roca masSi iZulebis raRac xarisxi erT-

veba; piris nebayoflobiT damorCileba gaCxrekaze (mag: aeroportSi) 

"Careva" ar aris.202 pirad cxovrebaSi Carevad miiCneva TiTis anabeWd-

ebisa da dnm-is nimuSebis aReba da Senaxva nebarTvis gareSe: TiTis 

anabeWdebi unikalur informacias Seicavs piris Sesaxeb da maTi Senax-

va ver CaiTvleba neitralurad an umniSvnelod; boWkovan nimuSebSi ki 

Tavmoyrilia vrceli personaluri informacia - dnm-is struqturis saSu-

alebiT SesaZlebelia genetikuri urTierTobebis dadgena da daskvnebis 

gakeTeba piris eTnikur warmoSobasTan dakavSirebiT.203

dadgena - gamarTlebulia Tu ara me-8 muxlSi Careva

me-8 muxliT dacul uflebebSi Careva gamarTlebulad rom CaiTvalos 

adamianis uflebaTa evropuli konvenciis Tanaxmad, ramdenime pi-

robas unda akmayofilebdes. esenia: (i) Careva unda emsaxurebodes 

§ 37 da 42 (TvalTvali, faruli mosasmeni aparatura da satelefono za-

rebis detaluri amonaweris mopoveba).

198.	Copland v the United Kingdom, 3 aprili, 2007, §41-42.

199.	Uzun v Germany, 2 seqtemberi, 2010, §49-53 (TvalTvali GPS mowyobilobebiT).

200.	Kopp v Switzerland, 25 marti, 1998, §51-53.

201.	Peck v the United Kingdom, 28 ianvari, 2003, §57-63.

202.	Gillan and Quinton v the United Kingdom, 12 ianvari, 2010, §61-66 (Cxrekis ufle-

bamosilebis gamoyeneba terorizmTan brZolis aqtis Tanaxmad, 2000, gv. 

44-47: nebarTvis gacemas - pirebi nebismier adgilas da nebismier dros 

gaaCeron winaswar Seutyobineblad da imis uflebac ar miscen, rom Tvi-

Tonve gansazRvron, sad gaCxrikon - ver SevadarebT mogzaurTa gaCxrekas 

aeroportebSi an vizitorTa gaCxrekas sajaro dawesebulebebSi, radgan am 

ukanasknel SemTxvevebSi pirebi Cxrekas daTanxmdnen, roca  gadawyvites,  

emogzauraT an romelime sajaro dawesebulebas swveodnen.

203.	S and Marper v the United Kingdom, 4 dekemberi, 2008, §68-86.
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legitimur mizans, (ii) Seesabamebodes kanons da (iii) aucilebeli iyos 
demokratiul sazogadoebaSi. Tu saxelmwifo romelime am pirobas ver 

akmayofilebs, dadgindeba, rom man es garantia daarRvia.

roca saxelmwifo TvalTvalis marTlzomierebas asabuTebs, aucile-

blad unda gaamaxvilos yuradReba me-8 muxliT gaTvaliswinebul mize-

zebze, rogoricaa: erovnuli uSiSroeba, sazogadoebrivi usafrTxoeba 

an uwesrigobisa Tu danaSaulis Tavidan acileba. saxelmwifosTvis 

rTuli ar aris am moTxovnis dakayofileba. amgvarad, pirveli arsebi-

Ti sakiTxi Carevis marTlzomierebis dasadgenad iqneba gansazRvra 

- Careva "kanonis Sesabamisia Tu ara".

"kanonTan Sesabamisoba"

aSkaraa, rom arasanqcirebuli mosmena, romelic moklebulia samar-

Tlebriv safuZvels, arRvevs me-8 muxls.204 Tumca, arsebobs molo-

dini, rom Sidasaxelmwifoebrivi samarTali sakmaris samarTlebriv 

regulaciebs awesebs TviTneburi Carevis winaaRmdeg, anu kanoni 

aseve unda akmayofilebdes xelmisawvdomobisa da ganWvretadobis 

moTxovnebs205. Cxrekasa da amoRebas, aseve, pirebze TvalTvalis 

dawesebas, sakmarisad mkafio samarTlebrivi safuZveli unda hqondes 

Sidasaxelmwifoebriv samarTalSi. mxolod administraciuli praqtikis 

arseboba, Tund es qmedeba mas srulad Seesabamebodes, sakmarisi ar 

aris.206 is aucilebelia imisaTvis, rom nebismieri diskreciis gamoy-

enebis farglebi da manera saTanadod mkafio iyos. zogadi ufle-

bamosileba - gadaidgas danaSaulis gamoZiebisTvis saWiro nabijebi 

- sakmarisi samarTlebrivi safuZveli ar aris konkretuli RonisZie-

bebis gamosayeneblad, rogoricaa, telekomunikaciis saSualebaTa fa-

ruli mosmena.207 aucilebelia, kanonSi dazustebuli iyos garemoebebi, 

romlebSic dasaSvebia mosmenebis daweseba telekomunikaciis saSu-

204.	MM v the Netherlands, 8 aprili, 2003, §44-46 (erT-erTi mxaris mier satele-

fono saubrebis firze Cawera, policiis daxmarebiT, magram winaswari 

sasamarTlo gamoZiebisa da gamomZiebeli mosamarTlis mier gacemuli br-

Zanebis gareSe, rogorc amas iTxovda kanonmdebloba: darRveva).

205.	ix. zemoT, gv.20.

206.	Malone v the United Kingdom, 2 agvisto, 1984, §79.

207.	Kruslin v France, 24 aprili, 1990, §17.
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alebebze, aseve, ra mizniT SeiZleba nebismieri saubris Canaweris 

gamoyeneba da ra vadiT unda inaxebodes is.208 garda amisa, kanonis 

mizania, adamianebma SeZlon meti sizustiT ganWvreta, Tu ra gare-

moebebSi gaxdebian amgvari zemoqmedebis obieqtebi.209

—— saqmeSi Malone v the United Kingdom adamianis uflebaTa evropulma 

sasamarTlom daadgina, rom kanoni sakmarisi sizustiT ar gansazRvrav-

da im farglebsa da formas, romlebSic dasaSvebi iyo sakomunikacio 

saSualebaTa mosmenis uflebamosilebis gamoyeneba. man xazgasmiT 

aRniSna, rom "kanonTan Sesabamisoba" niSnavda ara mxolod Sidasax-

elmwifoebrivi kanonis arsebobas, aramed mianiSnebda mis xarisxzec, 

romelic Sesabamisi unda yofiliyo kanonis uzenaesobis cnebisa. ma-

Sasadame, Sidasaxelmwifoebrivi samarTliT sakmarisad mkafiod unda 

ganisazRvros miniWebuli diskreciuli uflebamosilebis farglebi da 

forma, romlebSic dasaSvebia misi gamoyeneba.210

—— saqmeSi Perry v the United Kingdom policiis ganyofilebaSi 

ganmcxadeblis misvlis farulad gadaReba ar iyo "kanonis Sesabami-

si", radgan policiam ver SeZlo saproceso kodeqsiT dadgenili pro-

cedurebis dacva. sasamarTlom aRniSna, rom SenobebSi - maT Soris 

policiis ganyofilebebSic - usafrTxoebis kamerebis gamoyeneba, 

roca es legitimur da ganWvretad mizans emsaxureba, TavisTavad ar 

wamowevs me-8 muxliT dacul sakiTxs. Tumca, gansxvavebulia situacia, 

roca kamerebiT sargebloba scdeba maTi Cveulebrivi an mosalodneli 

gamoyenebis farglebs - anu roca policiis oficrebi cdiloben, piri 

kadrSi daafiqsiron mowmeebisaTvis saCveneblad da ara eWvmitanilis 

amocnobis mizniT.211

—— saqmeSi Gillan and Quinton v the United Kingdom policiam gaCxri-

ka ori piri, romlebic cdilobdnen, daswrebodnen iaraRis bazrobis 

sawinaaRmdego saprotesto aqcias. wesdeba policiis ufros ofi-

crebs uflebamosils xdida, formiani policielebisaTvis adamianTa 

gaCerebisa da gaCxrekis nebarTva miecaT - samarTaldarRvevis Sesaxeb 

gonivruli eWvis ararsebobis SemTxvevaSic - Tuki miiCnevdnen, rom 

208.	Ibid. §34.

209.	Khan v the United Kingdom, 12 maisi, 2000, §26.

210.	Malone v the United Kingdom, 2 agvisto, 1984, §67-68.

211.	Perry v the United Kingdom, 17 ivlisi, 2003, §44-49.
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es "mizanSewonili iyo teroristuli aqtis aRsakveTad". sasamarTlom 

mswrafl daadgina, rom iZulebiTi RonisZiebis gamoyeneba, rac pirs 

aiZulebda detalur Cxrekas damorCileboda, utoldeboda aSkara Care-

vas piradi cxovrebis pativiscemis uflebaSi. gadawyvetilebis miRebi-

sas sasamarTlom miiCnia, rom  damcirebisa da daTrgunvis elementi, 

romelic saxalxod Cxrekas axasiaTebs, zogjer Carevas kidev ufro 

amZimebs. adamianTa gaCerebisa da Cxrekis uflebamosileba efuZne-

boda wesdebasa da saproceso kodeqss, Tumca dadginda, rom es deb-

ulebebi saTanadod ver icavda TviTneburi Carevisagan da xarveziani 

iyo ori mizezis gamo: pirveli, nebarTva piris gaCerebisa da Cxrekis 

Sesaxeb - Tu policiis oficrebi amas "mizanSewonilad" miiCnevdnen 

(da ara "aucileblad") teroristuli aqtis aRsakveTad - niSnavda imas, 

rom aranairi moTxovna ar arsebobda am uflebamosilebis proporci-

ulobis Sesafaseblad, aRniSnuli nebarTvis gadasinjvisa da kontrolis 

arsebuli meqanizmebi ki an arasaTanado iyo, an arasodes gamoyeneb-

ula praqtikaSi; meore, policiis calkeuli oficrebisaTvis miniWeb-

uli uflebamosileba Zalze farTo iyo da ar moiTxovda gonivruli 

eWvis Cvenebas. am uflebamosilebiT sargebloba SeiZleboda "winaT-

grZnobis" an "profesiuli intuiciis" safuZvelze. Cxrekis mizani iyo 

im nivTebis moZebna, romelTa gamoyenebac terorizmTan kavSirSi  

SeiZleboda. es ki Zalze farTo kategoriis moTxovna gaxldaT da 

bevr iseT nivTs gulisxmobda, romlebic SeiZleba quCaSi etarebinaT. 

daskvnis saxiT unda iTqvas, rom aseTi farTod formulirebuli ufle-

bamosilebis borotad gamoyeneba SesaZlebeli iyo ara mxolod demon-

strantebisa da saprotesto aqciis monawileebis, aramed (statistikis 

Tanaxmad) eTnikuri umciresobebis winaaRmdegac. maSasadame, debule-

bebi arasakamarisad iyo gansazRvruli da ar moicavda samarTlebrivi 

dacvis adekvatur garantiebs misi borotad gamoyenebis winaaRmdeg. 

Sesabamisad, ver akmayofilebda "kanonTan Sesabamisobis" tests.212

policiis mier pirebze informaciis Senaxva samarTlebriv safuZvels 

saWiroebs erovnul samarTalSi. centraluri da aRmosavleT evropis 

bevri totalitaruli reJimisaTvis damaxasiaTebeli iyo is, rom uamrav 

adamianze awesebdnen TvalTvals da firze aRbeWdavdnen Zalian bevr 

pirad informacias, xSirad - pirwmindad politikuri mizezebiT.

—— saqmeSi Rotaru v Romania arsebobda ruminuli sadazvervo sam-
saxurebis mier Seqmnili faili ganmcxadeblis Sesaxeb, romelic bevr 

212.	Gillan and Quinton v the United Kingdom, 12 ianvari, 2010, §76-87.
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informacias Seicavda masze. sasamarTlom daadgina, rom radgan komuni-

kaciaze faruli dakvirvebis RonisZiebaTa praqtikaSi gamoyeneba sajaro 

monitorings ar eqvemdebareba ..., kanonis uzenaesobas ewinaaRmdegeba 

am diskreciis SeuzRudavi formiT miniWeba aRmasruleblisTvis. Sesam-

abisad, kanonma unda mianiSnos aseTi diskreciis farglebi ... sakmarisi 

sizustiT, misi gamoyenebis legitimuri miznis gaTvaliswinebiT, raTa 

pirebi saTanadod daicvas TviTneburi Carevebisagan.213"

"aucilebeli demokratiul sazogadoebaSi"

meore sakiTxia imis dadgena, TvalTvali, informaciis Segroveba an 

komunikaciis mosmena "aucilebelia Tu ara demokratiul sazogadoe-

baSi". gamoZiebisas da sxva samuSaoebis Sesrulebis dros policiam 

SesaZloa gamoiyenos Sidasaxelmwifoebrivi samarTliT miniWebuli 

uflebamosileba TiTis anabeWdebisa da personaluri informaciis 

mopovebis mizniT. aseTi tipis informacia adamianis uflebaTa ev-

ropuli konvenciis me-8 muxlis farglebSi xvdeba da, Sesabamisad, 

misi mopoveba, Senaxva da gamoyeneba am muxliTaa daculi. maSasa-

dame, am sakiTxTan dakavSirebuli kanonebi imaze Sors ar unda wa-

vides, vidre es "aucilebelia demokratiul sazogadoebaSi".

sapolicio momsaxurebis TvalsazrisiT, mniSvnelovania saTanado 

RonisZiebebis danergva, raTa uzrunvelyon Sesabamisoba erovnul 

samarTalsa da adamianis uflebaTa evropul konvenciasTan. magali-

Tad, Tu erovnuli samarTliT policielebisaTvis miniWebuli ufle-

bamosilebis farglebi Zalian farToa, am uflebamosilebis mqone 

policiis  oficrebma is unda gamoiyenon saTanado mizniT da mx-

olod maSin, roca amis aSkara aucilebloba arsebobs. amiT Semcird-

eba perspeqtiuli saCivrebis raodenoba, rogorc Sidasaxelmwifoebriv 

sasamarTloebSi, aseve strasburgSic. Carevis aucileblobas yvelaze 

kargad Sidasaxelmwifoebrivi organoebi gansazRvraven, amitom mniS-

vnelovania, rom dacvis Sidasaxelmwifoebrivi garantiebi sakmarisi 

iyos am uflebamosilebis TviTneburi gamoyenebisagan dasacavad. 

Sesabamisad, sasamarTlo TiToeul saqmeSi yuradRebas amaxvilebs 

imaze, ramdenad arsebobs "saTanado da qmediTi garantiebi am ufle-

bamosilebis borotad gamoyenebis winaaRmdeg".214 unda inaxebodes 

213.	Rotaru v Romania, 4 maisi, 2000, §55.

214.	Kennedy v the United Kingdom, 18 maisi, 2010, §155-170.
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rogorc werilobiTi gadawyvetilebebi, aseve Canawerebi, romelTa 

safuZvelzec miRebulia aRniSnuli gadawyvetilebebi. es xels Seuwy-

obs angariSvaldebulebasa da gamWvirvalobas. 

am garantiebis arsebobisa da efeqtianobis Sefaseba sasamarTlos 

saSualebas miscems uzrunvelyos, rom maT, vinc iRebs gadawyvetile-

bebs Sidasaxelmwifoebriv doneze, gaiTvaliswinon Zlieri social-

uri saWiroebis arseboba. Sesabamisad, roca strasburgis sasamarTlo 

afasebs, ramdenad relevanturia da sakmarisi ama Tu im satelefono 

mosmenisa Tu zedamxedvelobis safuZvlebi, igi ikvlevs Sidasaxelm-

wifoebrivi garantiebis xarisxs, gansakuTrebiT ki imas, gaiTval-

iswines Tu ara Semdegi garemoebebi maT, vinc iRebs gadawyvetilebebs 

erovnul doneze: "SesaZlo RonisZiebebis buneba, farglebi da xan-

grZlivoba; maTi gamoyenebisTvis aucilebeli safuZvlebi; organoebi, 

romlebic uflebamosilni arian, gascen nebarTva amgvar RonisZiebaTa 

gamoyenebis an maTze zedamxedvelobis Sesaxeb; da dacvis saSuale-

ba, romelsac erovnuli samarTali iTvaliswinebs"215. mniSvnelovania 

Carevis xarisxi: ufro mkacri standartebi gamoiyeneba TvalTvalis 

zogierT formasTan mimarTebiT, rogoricaa telekomunikaciebze dawe-

sebuli TvalTvali; nakleb momTxovnia standartebi, Tu RonisZieba 

nakleb eqspansionisturia - magaliTad, roca uTvalTvaleben moZraobas 

sazogadoebriv adgilebSi.216 magram yovelTvis saWiroa im mizezebis 

yuradRebiT Seswavla, romlebic win uZRoda Carevas, raTa isini iyos 

namdvilad proporciuli da relevanturi, gansakuTrebiT, roca mogvi-

anebiT Tanxmdebian TvalTvalis gasaidumloebaze.

—— saqmeSi Peck v  the United Kingdom ganmcxadebelma ar icoda, rom 

sakabelo televizia mas iRebda, roca Tavis mokvla scada dasaxlebul 

punqtSi, cariel quCaze, magram gadaRebam policias SesaZlebloba mis-

ca, ganmcxadeblisTvis samedicino daxmareba gaewiaT. mogvianebiT, 

adgilobrivma administraciam Canawerebis aslebi moipova da gaavr-

cela sabediswero incidentis fotosuraTebi da videokadrebi, riT-

ac scada CCTV-is (faruli videodakvirvebis sistemis) upiratesobis 

demonstrireba. es masalebi gazeTebsa da televiziaSic gamoCnda, 

ramac SesaZlebeli gaxada ganmcxadeblis amocnoba. strasburgis sa-

samarTlosaTvis sazogadoebriv adgilebSi piris moqmedebze moni-

toringi fotoaparaturis saSualebiT, mis pirad cxovrebaSi Careva 

215.	Klass and Others v Germany, 6 seqtemberi, 1978, §50.

216.	Uzun v Germany, 2 seqtemberi, 2010, §49-53, 64-74, da 77-81.
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ar aris, magram informaciis sistematuri an mudmivi Cawera Sei-

Zleba aseTad CaiTvalos. am SemTxvevaSi videoTvalTvali sagrZno-

blad scdeboda ubralod STabeWdilebis moxdenas gamvlelebze an us-

afrTxoebis mizniT dakvirvebas da gulisxmobda ufro mets, vidre 

ganmcxadebels gonivrulad SeeZlo ganeWvrita. amgvarad, informaciis 

gacema niSnavda seriozul Carevas piradi cxovrebis pativiscemis 

uflebaSi, am konkretul SemTxvevaSi ki iyo me-8 muxlis darRve-

va, radgan ar arsebobda saTanado da sakmarisi mizezebi masalebis 

pirdapiri - ganmcxadeblis Tanxmobis an misi vinaobis dafarvis 

gareSe - gavrcelebis marTlzomierebis saCveneblad.217

—— saqmeSi S and Marper v the United Kingdom me-8 muxlis darRvevad 

CaiTvala ori ganmcxadeblis TiTis anabeWdebisa da dnm-is nimuSebis 

aReba. isini eWvmitanilni iyvnen danaSaulebis CadenaSi, magram msja-

vrdebulni arasodes yofilan. monacemebi ganusazRvreli vadiT unda 

Senaxuliyo. erT-erTi ganmcxadebeli 11 wlis arasrulwlovani iyo, 

roca misgan zemoaRniSnuli monacemebi aiRes. aRiarebuli iqna, rom 

informaciis Senaxva danaSaulis aRkveTis legitimur mizans emsax-

ureboda, radgan xels Suwyobda momaval damnaSaveTa identificire-

bas (da danaSaulis aRkveTas). umTavresi xarvezi am RonisZiebebis 

proporciulobasTan mimarTebiT arsebobda. am ori ganmcxadeblis 

SemTxvevaSi, romlebic mxolod eWvmitanilni iyvnen garkveul dana-

Saulebis CadenaSi, magram msjavrdebulni arasodes yofilan, maTi Ti-

Tis anabeWdebis, ujredovani nimuSebisa da dnm-is sinjebis Senaxva 

ver gamarTldeboda. evropis sxva qveynebis samarTalsa da praqtikaSi 

miRweuli konsensusiT, Senaxuli informacia unda yofiliyo maTi 

mopovebis miznis proporciuli, Senaxva ki - droSi SezRuduli. arse-

bobda stigmis realuri safrTxe sazogadoebisgan, rom pirebs, rom-

lebic arcerTi danaSaulisTvis ar yofilan msjavrdebulni (da nebis-

mier SemTxvevaSi, udanaSaulobis prezumfciiT sargeblobdnen) iseve 

mopyrobodnen, rogorc danaSaulis CadenisaTvis msjavrdebulebs. mar-

Tlac,  amgvari informaciis Senaxva axalgazrdebisTvis gansakuTreb-

ulad saziano iqneboda, momavalSi maTi ganviTarebisa da sazoga-

doebaSi integraciis TvalsazrisiT. saqmeSi S and Marper v the United 
Kingdom Sesabamisi sakanonmdeblo debulebebiT SesaZlebeli iyo Ti-

Tis anabeWdebisa da dnm-is nimuSebis aReba samarTaldarRvevis eWvis 

safuZvelze dakavebuli nebismieri pirisagan. am informaciis Senaxva 

SeiZleboda imis miuxedavad, pirs msjavri dasdes Tu ara. nimuSebisa 

217.	Peck v the United Kingdom, 28 ianvari, 2003, §76-87.
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da TiTis anabeWdebis gamoyeneba SeiZleboda hipoTeturi Cxrekebi-

sas, gauxsnel danaSaulebTan mimarTebiT. sasamarTlom daadgina: am 

uflebamosilebam, imis gamo, rom "blanketuri da aradiskriminaciuli" 

iyo, ver SeZlo "samarTliani wonasworobis damyareba sajaro da pi-

rad interesebs Soris...". Sesabamisad, piradi cxovrebis pativiscemis 

uflebaSi Careva araproporciulad CaiTvala da dadginda, rom dairRva 

konvenciis me-8 muxli.218

—— saqmeSi Keegan v the United Kingdom sasamarTlom daadgina me-8 

muxlis darRveva, radgan policiam ver SeZlo saxlis imJamindel binad-

arTa vinaobis saTanadod dazusteba. policiis oficrebi Zalis gamo-

yenebiT Sevidnen ganmcxadeblebis saxlSi da farTi gaCxrikes mcdari 

rwmeniT, rom SeiaraRebuli yaCaRi am saxlSi cxovrobda. sasamarTlos 

surda eRiarebina, rom saTanado mizezebi arsebobda CxrekisaTvis, 

magram am SemTxvevaSi mizezebi sakmarisad ver CaiTvala - imis 

gaTvaliswinebiT, rom policias Cxrekamde saTanado sifrTxile ar 

gamouCenia. uflebamosilebis gadametebisagan pirTa dacvis mniSvn-

elobidan gamomdinare, arc is argumenti iyo sagulisxmo, rom poli-

cias es boroti ganzraxviT ar Caudenia.219

"samarTliani sasamarTlo mosmenis" mniSvneloba - 

adamianis uflebaTa evropuli konvenciis me-6 muxli

konvenciis me-6 muxlze strasburgis sasamarTlom STambeWdavi ra-

odenobis saqmeebi ganixila da Sesabamisi precedentuli samarTali 

Camoayaliba. am saqmeTagan bevri exeba Sidasaxelmwifoebrivi mowyo-

bis wesSi arsebul sistemur sisusteebs, kerZod, saxelmwifoTa mar-

cxs - "sasamarTlo ganxilva gonivrul vadaSi" uzrunvelyon. gamovle-

nili sisusteebis umravlesoba pirdapir ar ukavSirdeba policielTa 

qmedebebs an umoqmedobas (da ufro metad fokusirebulia sasamarTlo 

sistemis xarvezebze), Tumca, zogierTi precedenti mniSvnelovan 

gavlenas axdens policiis praqtikaze.

218.	S and Marper v the United Kingdom, 4 dekemberi, 2008, §95-99 da 105-126.

219.	Keegan v the United Kingdom, 18 ivlisi, 2006, §29-36.
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me-6 muxli ase ikiTxeba:

1.	 samoqalaqo uflebaTa da movaleobaTa gansazRvrisas an ward-

genili nebismieri sisxlis samarTlebrivi braldebis safuZ-

vlianobis gamorkvevisas, yvelas aqvs gonivrul vadaSi misi 

saqmis samarTliani da saqveyno ganxilvis ufleba kanonis 

safuZvelze Seqmnili damoukidebeli da miukerZoebeli sa-

samarTlos mier. sasamarTlo gadawyvetileba cxaddeba saqvey-

nod, Tumca, mTel sasamarTlo procesze an mis nawilze presa 

da sazogadoeba SeiZleba ar dauSvan, demokratiul sazogadoeba-

Si moralis, sazogadoebrivi wesrigis an erovnuli uSiSroebis 

interesebidan gamomdinare, agreTve, rodesac amas moiTxovs 

arasrulwlovanTa interesebi an mxareTa piradi cxovrebis dac-

va, an ramdenadac, sasamarTlos azriT, es mkacrad aucilebelia 

gansakuTrebuli garemoebebisas, rodesac saqveynooba zians 

miayenebda marTlmsajulebis interesebs.

2.	 yoveli piri, visac bralad edeba sisxlis samarTlis danaSaulis 

Cadena, iTvleba udanaSaulod, vidre misi braleuloba ar damt-

kicdeba kanonis Sesabamisad.

3.	 yovel pirs, visac bralad edeba sisxlis samarTlis danaSaulis 

Cadena, aqvs, sul mcire, Semdegi uflebebi:

(a)	 misTvis gasageb enaze dauyovnebliv da dawvrilebiT ecnobos 
wardgenili braldebis arsi da safuZveli;

(b)	 hqondes sakmarisi dro da SesaZleblobani sakuTari dacvis 
mosamzadeblad;

(c)	 daicvas Tavi piradad an mis mier arCeuli damcvelis meSveo-
biT, an Tu mas ar gaaCnia sakmarisi saSualeba iuridiuli mom-
saxurebis asanazRaureblad, ufasod isargeblos aseTi momsax-
urebiT, rodesac amas moiTxovs marTlmsajulebis interesebi;

(d)	 dakiTxos an daakiTxvinos braldebis mowmeebi da gamoaZaxe-
binos da daakiTxvinos dacvis mowmeebi braldebis mowmeTa 
Tanabar pirobebSi;

(e)	 isargeblos Tarjimnis ufaso daxmarebiT, Tu mas ar SeuZlia 
gaigos sasamarTloSi gamoyenebuli ena, an ilaparakos am enaze.

me-6 muxli mizanmimarTuladaa ganmartebuli, rac kidev ufro amyarebs  

samarTlianobis princips marTlmsajulebis ganxorcielebaSi, radgan 
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kanonis uzenaesobaze dafuZnebul demokratiul sazogadoebaSi "mar-

Tlmsajulebis samarTliani ganxorcielebis ufleba imdenad mniSvnelo-

van adgils ikavebs, rom viwro ganmarteba.... SesabamisobaSi ver mova 

am debulebis mizansa da CanafiqrTan".220 braldebulisTvis garantiebis 

micema, rom mas ar dasjian konkretuli samarTaldarRvevisTvis, sisx-

lis samarTalwarmoebis Semdgom etapebs arasamarTlians gaxdis, Tu 

xelisuflebis organoebi braldebulisTvis micemul pirobas gatexen.221 

me-6 muxlis fundamenturi da yovlismomcveli cnebaa "samarTlianoba", 

romelic asaxulia 1-l punqtSi da exeba Semdeg uflebebs:

►► "samarTliani da saqveyno ganxilvis ufleba";

►► "gonivrul vadaSi";

►► "kanonis safuZvelze Seqmnili damoukidebeli da miukerZoe-
beli sasamarTlos mier"; 

da

►► "romelic Tavis gadawyvetilebas saqveynod acxadebs, garda 
gansazRvruli da amomwuravad formulirebuli garemoebebisa".

garda amisa, me-2 da me-3 punqtebi damatebiT uflebaTa minimums 

aniWebs pirebs, visac bralad edeba sisxlis samarTlis danaSaulis 

Cadena. am uflebebs Sorisaa:

►► iTvlebodes udanaSaulod bralis damtkicebamde;

►► ecnobos misTvis wardgenili braldeba;

►► hqondes sakmarisi dro da SesaZleblobebi sakuTari dacvis 
mosamzadeblad;

►► daicvas Tavi piradad an mis mier arCeuli damcvelis meSveo-
biT, an gaewios iuridiuli momsaxureba;

►► dakiTxos (da daikiTxon) mowmeebi;

►► isargeblos Tarjimnis ufaso daxmarebiT.

nebismier SemTxvevaSi, me-6 muxlTan dakavSirebiT dasmuli mTavari 

SekiTxva aseTia: iyo Tu ara sisxlis samarTalwarmoeba mTlianobaSi 

samarTliani, anu iseTi, "rogorsac marTlmsajulebis saTanadod ganx-

220.	Delcourt v Belgium, 17 ianvari, 1970, §25.

221.	Mustafa (Abu Hamza) v the United Kingdom, sasamarTlos gadawyvetileba,  

18 ianvari, 2011.
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orcieleba iTxovda" am konkretul garemoebebSi.222 zogadad SeiZleba 

iTqvas, rom "samarTlianoba" oTxi nawilisagan Sedgeba: samarTalwar-

moeba, romelic SejibrobiTia; mtkicebulebaTa samarTliani wesebi; 

samarTlebrivi mdgradoba; da dasabuTebuli gadawyvetilebis gamotana. 

"samarTliani sasamarTlo ganxilvis" moTxovna sisxlis samarTlebri-

vi braldebis safuZvlianobis gamorkvevisas ufro mkacria, vidre 

samoqalaqo samarTalwarmoebis dros, radgan debulebis teqsti naTels 

xdis, rom sisxlis samarTlis saqmeebSi damatebiTi garantiebi gamoi-

yeneba (me-2 da me-3 punqtebi).223

miuxedavad imisa, rom me-6 muxlis Tanaxmad, pirs SeuZlia sakuTar 

uflebebze uari Tqvas (magaliTad, uari dakiTxvisas advokatis mom-

saxurebaze), es dasaSvebia mxolod maSin, roca  "misi sakuTari sur-

viliTa da myari gadawyvetilebiT" xdeba, im pirobiT, rom saqmeSi 

sajaro interesi ar figurirebs.224

rodis gamoiyeneba me-6 muxli?

me-6 muxli gamoiyeneba yvela "sisxlis samarTlebrivi braldebis" 

dros. misi ganmarteba avtonomiuria da damokidebuli ar aris Sidasax-

elmwifoebriv klasifikaciaze. unda gamovyoT ori mTavari sakiTxi: 

pirveli, sisxlis samarTlis gamoZiebis is etapi, romelzec, SeiZleba 

iTqvas, "sisxlis samarTlebrivi braldeba" wardgenilia da meore, ar-

sebobs garemoebebi, romlebSic Sidasaxelmwifoebrivi samarTliT 

ubralo disciplinur samarTaldarRvevad miCneuli an administraciuli 

saxdeliT aRsrulebuli sakiTxi, SesaZloa, mainc "sisxlis samarT-

lebriv braldebad" CaiTvalos am uflebis mniSvnelobisTvis. 

pirveli sakiTxi mniSvnelovania im etapis gamosavlenad, saidanac 

me-6 muxli iwyebs moqmedebas. "braldebis" koncefcia damokidebuli 

ar aris Sidasaxelmwifoebriv samarTalze. igi gulisxmobs imas, rom 

"uflebamosilma organom pirs oficialurad Seatyobinos misTvis 

wayenebuli braldeba sisxlis samarTlis danaSaulis Cadenis Sesaxeb" 

222.	Vaudelle v France, 30 ianvari, 2001, §57-66.

223.	Dombo Beheer BV v the Netherlands, 27 oqtomberi, 1993, §32.

224.	Albert and Le Compte v Belgium, 10 Tebervali, 1983, §35.
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- roca es eWvmitanilis mdgomareobaze "arsebiT" zegavlenas axdens.225   

SesaZlebelia me-6 muxliT daculi uflebebi maSinac gamoiyenon, roca 

pirs Sidasaxelmwifoebrivi samarTliT brali jer oficialurad ar way-

enebia. es imas niSnavs, rom me-6 muxlis farglebSi SeiZleba moxvdes 

sisxlis samarTalwarmoebis sawyisi procedurebi - magaliTad, piris 

dakaveba;226 dakavebis an Cxrekis orderis gacema;227 Cvenebis micemaze 

moTxovnis Tavsmoxveva228 an sxva oficialuri RonisZiebebi, rac iri-

bad gulisxmobs sisxlis samarTlebriv pasuxismgeblobas da, analogiu-

rad, "arsebiT zegavlenas axdens eWvmitanilis mdgomareobaze".

meore sakiTxia, aris Tu ara samarTalwarmoeba "sisxlis samarT-

lebrivi", miuxedavad imisa, rom Sidasaxelmwifoebriv samarTalSi igi 

"disciplinurad" an "administraciulad" moixsenieba. Sidasaxelmwifoe-

brivi klasifikacia gadamwyveti faqtori ar aris, Tu danaSaulis kla-

sificireba, Tavisi arsiT, am samarTalSi "sisxlis samarTlebrivia". 

aseT dros gamoiyeneba me-6 muxli. "administraciul" samarTaldar-

RvevebTan mimarTebiT mniSvnelovania ara forma, aramed Sinaarsi; 

Sesabamisad, arsebiTi mniSvneloba aqvs sasjelis simkacres, romelic 

pirs bralis damtkicebisas SeiZleba Seefardos. zogadi wesisamebr, 

Tu sasjeli Tavisuflebis dakargvas gulisxmobs, pirs sisxlis samar-

Tlebrivi braldeba unda waeyenos. Tumca, arsebiTi mniSvneloba ar 

aqvs, am danaSauls sxva evropuli qveynebi moixsenieben Tu ara ro-

gorc "sisxlis samarTlebrivs".

—— saqmeSi Öztürk v Germany ganmcxadebeli gaCerebul manqanas See-
jaxa. Sedegad, igi administraciulma sasamarTlom daajarima da zianis 

anazRaureba daakisra. am gadawyvetilebis warumateblad gasaCvrebis 

Semdeg mas daevala damatebiTi xarjebisa da danaxarjebis gadaxda, 

Tarjimnis anazRaurebis CaTvliT. Tavis ganacxadSi igi Cioda, rom 

daerRva Tarjimnis ufaso momsaxurebiT sargeblobis ufleba, 6(3)(e) 
muxlis Tanaxmad; saxelmwifo ki davobda, rom saqme ar exeboda sisx-

lis samarTlebriv braldebas. sasamarTlom Tavdapirvelad aRniSna, 

225.	Deweer v Belgium, 27 Tebervali, 1980, §46.

226.	B v Austria, 28 marti, 1990, §48.

227.	Eckle v Germany, 15 ivlisi, 1982, §73-75.

228.	O’Halloran and Francis v the United Kingdom, 29 ivnisi, 2007, §35 (moZraobis 

wesebis Sesaxeb kanonis moTxovna, rom avtomobilis mZRolma warmoadgi-

nos detaluri informacia sakuTar Tavze).
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rom sisxlis samarTlis farglebi, rogorc wesi, moicavda "danaSau-

lebs, romlis Camdenebsac ekisrebodaT sanqciebi inter alia Semakave-
beli mizniT da isini, xSirad, jarimebsa da Tavisuflebis aRmkveT 

RonisZiebebs" gulisxmobda. garda amisa, satransporto danaSaulebi 

evropul samarTlebriv sistemaTa umravlesobaSi klasificirdeboda 

rogorc "sisxlis samarTlebrivi" da ara "administraciuli". es iyo 

samarTlebrivi wesi, romelic miemarTeboda "ara specialuri statusis 

mqone konkretul jgufs - disciplinuri samarTlis msgavsad - aramed 

yvela moqalaqes, rogorc satransporto saSualebaTa momxmareblebs". 

am samarTaldarRvevisTvis, sanqciis saxiT, dawesebuli iyo jarima. 

Sesabamisad, administraciuli saxdelis daweseba (miuxedavad imisa, 

rom SedarebiT msubuqi sanqcia iyo) sisxlis samarTlebrivi braldebis 

gamorkvevas niSnavda.229

danaSaulis gamoZieba - saidumlo agentebis  

gamoyeneba da sxva: adamianis uflebaTa  

evropuli konvenciis me-6 muxli

me-6 muxlis TvalsazrisiT, arsebiTi gansxvavebaa sisxlis samarT-

lebrivi qmedebis gamoZiebasa da am qmedebis waqezebas Soris. stras-

burgis sasamarTlom aRiara faruli agentebis, informatorebisa da 

saidumlo meTodebis gamoyenebis saWiroeba organizebul danaSaulsa 

da korufciasTan brZolis saqmeSi (marTlmsajulebis sferoSi arsebu-

li korufciis CaTvliT) da xazgasmiT aRniSna: imisaTvis, rom poli-

ciis mxridan waqezebis safrTxe ar Seiqmnas, aucilebelia, amgvari 

teqnikuri meTodebiT sargebloba gansazRvrul CarCoebSi moeqces. ra 

Tqma unda, "konvencia ar krZalavs winaswari gamoZiebis etapze iseT 

wyaroebze dayrdnobas, rogorebic arian anonimuri informatorebi, 

roca danaSaulis xasiaTi amis saSualebas iZleva". Tumca, "piris ms-

javrdebisaTvis aseTi wyaroebis Semdgomi gamoyeneba saqmis ganmx-

ilveli sasamarTlos mier sxva sakiTxia da dasaSvebia mxolod maSin, 

roca arsebobs uflebamosilebis borotad gamoyenebisagan dacvis 

adekvaturi da sakmarisi saSualebebi. aseve unda arsebobdes naTeli 

da ganWvretadi procedurebi nebarTvis gasacemad - gansaxilveli saga-

moZiebo RonisZiebebis ganxorcielebisa da maTze zedamxedvelo-

bisaTvis". metic, "farul agentTa gamoyenebis Sewynareba SeiZleba 

229.	Öztürk v Germany, 21 Tebervali, 1984, §53-54.
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im pirobiT, rom is daeqvemdebareba mkafio SezRudvebsa da dacvis 

garantiebs, Tumca, sajaro interesi ver gaamarTlebs policiis mier 

waqezebis Sedegad mopovebuli mtkicebulebis gamoyenebas. winaaRm-

deg SemTxvevaSi, braldebuli dadgeba safrTxis winaSe, rom dasawyis-

Sive dakargavs samarTliani sasamarTlo ganxilvis SesaZleblobas".230

policiis mxridan waqezebaa, "roca Sesabamisi oficrebi - uSiSroebis 

Zalebis wevrebi iqnebian Tu maTi miTiTebebiT moqmedi sxva pirebi 

- mxolod pasiuri formiT ar iZieben sisxlis samarTlebriv qmedebebs. 

isini iseT zemoqmedebas axdenen subieqtze, romelic danaSaulisken waaqe-

zebs, sxva SemTxvevaSi igi amas ar Caidenda. waqezebis mizania danaSau-

lis faqtis dadgena anu mtkicebulebis mopoveba, rac saSualebas iZleva, 

daiwyos sisxlis samarTlebrivi devna.231 maSasadame, faruli agentebis 

gamoyeneba SezRuduli unda iyos da axldes dacvis saTanado garantiebi.

—— saqmeSi Teixeira de Castro v Portugal samoqalaqo tansacmelSi Cacmu-
li ori policieli (faruli agentebi) narkotrafikis operaciis dros 

ganmcxadebels miadgnen da heroiniT momarageba sTxoves. oficrebs 

ganmcxadeblis saxeli acnobes da maT is daakaves, roca narkotikis 

Sekvrebs gadascemdaT. ganmcxadebelma moixmo me-6 muxli da Cioda, rom 

mis saqmeze samarTliani sasamarTlo ganxilva ar Catarebula, radgan  

samoqalaqo tansacmelSi gadacmulma policiis oficrebma - romlebic sa-

kuTari iniciativiT moqmedebdnen, rogorc agents provocateurs, sasamarT-

lo zedamxedvelobis gareSe - igi waaqezes danaSaulis Cadenisaken. 

sasamarTlosTvis policiis oficrebis qmedeba gascda faruli agentebi-

saTvis dasaSveb zRvars, "radgan maT danaSaulis inspirireba moaxdines 

da araferi mianiSnebs imaze, rom am Carevis gareSe danaSauli moxde-

boda". Sesabamisad, "ganmcxadebelma dasawyisSive dakarga samarTliani 

sasamarTlo ganxilvis ufleba". sasamarTlom aRiara, rom organizebuli 

danaSaulis zrda saTanado RonisZiebebis gatarebas saWiroebda, magram 

samarTliani marTlmsajuleba "ver Seewireboda am nabijebis mizanSe-

wonilobas", radgan policiis mier waqezebiT mopovebuli mtkicebulebis 

gamoyeneba da amis gamarTleba sajaro interesiT dauSvebelia.232

—— saqmeSi Ramanauskas v Lithuania prokurori damanaSaved cnes 

230.	Ramanauskas v Lithuania, 5 Tebervali, 2008, §53-54.

231.	Ramanauskas v Lithuania, 5 Tebervali, 2008, §54-55.

232.	Teixeira de Castro v Portugal, 9 ivnisi, 1998, §34-39.



97
►

gverdidanaSaulis gamoZieba da sisxlis samarTlebrivi procesis mdgradobis uzrunvelyofa   

qrTamis aRebaSi, radgan pirs - romelic manamde ramdenjerme dau-

kavSirda mas - fulis sanacvlod dahpirda, rom mesame mxarisTvis 

gamamarTlebel ganaCens gamoitanda. es piri mogvianebiT policiis 

specialuri antikorufciuli ganyofilebis oficeri aRmoCnda. didi 

palatis azriT, dairRva samarTliani sasamarTlo ganxilvis ufleba, 

radgan ar arsebobda aranairi miniSneba, rom amgvari Carevis gareSe 

danaSauli moxdeboda. man aseve aRniSna, rom Sidasaxelmwifoebriv 

sasamarTloebs aranairi zomebi ar miuRiaT ganmcxadeblis braldeba-

Ta saTanadod gamosaZieblad am waqezebis Sesaxeb.233

—— saqmeSi Milinienë v Lithuania darRveva ar dadginda. aq mosamar-
Tle damnaSaved cnes korufciaSi - mas Semdeg, rac fizikurma pir-

ma maT Soris saubari da msjeloba farulad Caiwera, mere ki am 

firiT policias mimarTa. sasamarTlom aRniSna: miuxedavad imisa, 

rom policiam movlenebze "zegavlena" moaxdina (nebarTvis gacemiT 

- am pirs finansuri sargebeli SeeTavazebina mosamarTlisaTvis; 

amave dros igi Sesabamisi teqnikiTac aRWurva saubris Casawerad), 

mas "uflebamosilebisaTvis ar gadaumetebia, radgan policia valde-

bulia, gadaamowmos sisxlis samarTlebrivi saCivrebi da ebrZolos 

marTlmsajulebaSi arsebuli korufciis koroziul gavlenas samarTlis 

uzenaesobaze demokratiul sazogadoebaSi". garda amisa, gadamwyveti 

iyo urTierToba mosamarTlesa da kerZo pirs Soris. "SeiZleba iTq-

vas, policia mxolod "SeuerTda" sisxlis samarTlebriv qmedebas da 

misi iniciatori TviTon ar yofila".234

eWvmitanilTa dakiTxva:  

dakavebulTa uflebebi sapolicio patimrobisas

eWvmitanilTa dakiTxva sapolicio uflebamosilebis ganxorcielebis 

arsebiTi nawilia, magram es unda moxdes eWvmitanilis uflebaTa aRi-

arebis paralelurad. am dros ikveTeba ori mTavari sakiTxi: pirveli, 

233.	Ramanauskas v Lithuania, 5 Tebervali, 2008, §62-74 (da 50-e paragrafSi sa-

samarTlom aRniSna, rom korufciis Sesaxeb evropis sabWos sisxlis 

samarTlis konvenciis (ETS 173(1999)) 23-e muxli saxelmwifoebs avaldebu-

lebs, gaataron iseTi RonisZiebebi, romlebic SesaZlebels gaxdis spe-

cialur sagamoZiebo saSualebaTa gamoyenebas).

234.	Milinienë v Lithuania, 24 ivnisi, 2008, §35-41.
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dumilis uflebis pativiscema da ufleba - pirma ar moaxdinos Tvi-

Tinkriminacia; meore, dakavebulTa uflebebi sapolicio patimrobisas 

(gansakuTrebiT, advokatze xelmisawvdomobis ufleba).

dumilis ufleba; dakavebulis ufleba -  

ar moaxdinos TviTinkriminacia:  

adamianis uflebaTa evropuli konvenciis me-6 muxli

dumilis uflebis da piris TviTinkriminaciis winaaRmdeg mimarTuli 

uflebis arsi moicavs arasaTanado iZulebisagan dacvis garantiebs 

braldebulisaTvis, raTa rac SeiZleba Semcirdes marTlmsajulebis 

xarvezebiT ganxorcielebis safrTxe, romlis arsebobac damokide-

bulia yvela faqtze. me-6 muxlSi konkretulad ar aris moxseniebuli 

dumilis SenarCunebis ufleba policiis mier dakiTxvisas, masSi arc 

TviTinkriminaciis sawinaaRmdego garantiebzea saubari, magram es 

uflebebi "zogadad aRiarebuli saerTaSoriso standartebia, romlebic 

me-6 muxliT garantirebuli samarTliani proceduris cnebis amomaval 

principebad gvevlineba".235 arsi isaa, rom braldebis mxarem faqtebis 

damtkiceba unda SeZlos iZulebis an zewolis meTodebis gamoyenebis 

gareSe. kerZod, ufleba - ar moaxdino TviTinkriminacia - mWidrod 

ukavSirdeba udanaSaulobis prezumfcias. igi gulisxmobs "braldebu-

lis survilis pativiscemas - SeinarCunos dumili" (da ara savaldebulo 

Zalis gamoyenebas namdvili mtkicebulebis mosapoveblad, rogoricaa: 

dokumentebi, amonasunTqi, sisxlisa da Sardis nimuSebi da sxeulis 

qsovili dnm-is analizis Casatareblad).236

—— saqmeSi Aleksandr Zaichenko v Russia ganmcxadebels Tavisi ufle-

ba - SeenarCunebina dumili - TviTinkriminaciuli gancxadebis Semdeg 

gaacnes, miuxedavad imisa, rom policias evaleboda, ecnobebina Tvi-

Tinkriminaciis winaaRmdeg misi privilegiisa da dumilis uflebis 

Sesaxeb. am SemTxvevaSi, sasamarTlom daadgina, rom ganmcxadeblisT-

vis miyenebuli ziani sasamarTlo ganxilvaze ar anazRaurebula. Sesa-

bamisad, dairRva me-6(1) muxli.237

235.	John Murray v the United Kingdom, 8 Tebervali, 1996, §45.

236.	Saunders v the United Kingdom, 17 dekemebri, 1996, §69.

237.	Aleksandr Zaichenko v Russia, 18 Tebervali, 2010, §55-60.
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—— saqmeSi Heaney and McGuinness v Ireland and Quinn v Ireland SekiTx-

vebze pasuxis gaucemlobis gamo sanqciebis dawesebiT dairRva me-6 

muxli. ganmcxadeblebi daakaves mZime sisxlis samarTlebrivi bralde-

bebiT da, Sidasaxelmwifoebrivi samarTliT, maT SekiTxvebze pasux-

is gacema evalebodaT. uaris gamo TiToeul maTgans miesaja patim-

roba 6 Tvemde vadiT. sasamarTlom ar miiRo saxelmwifos argumenti, 

rom gansaxilveli Sidasaxelmwifoebrivi kanonmdebloba proporciul 

pasuxs scemda safrTxes, romelsac terorizmi uqmnida sazogadoebriv 

wesrigs. sasamarTlom miiCnia, rom mogvarebis aseTi gza "ver gaamar-

Tlebda debulebas, romelic azrs akargvinebda ganmcxadebelTa ufle-

bebs - SeenarCunebinaT dumili da ar moexdinaT TviTinkriminacia.238

motyuebiTa da sxva xerxebiT mopovebuli gancxadebebis gamoyeneba 

wamowevs iseT sakiTxebs, rogoricaa - samarTliani iqneba Tu ara 

aseTi meTodebiT mopovebuli mtkicebulebis daSveba Semdgom sa-

samarTlo procesebze.

—— saqmeSi Allan v the United Kingdom ganmcxadebeli, romelic eWvmi-
tanili iyo Zarcvisas Cadenil mkvlelobaSi, Cioda, rom policiis 

informatoris Casma mis sakanSi - raTa ganmcxadeblisagan mieRo in-

formacia im danaSaulebSi monawileobis Sesaxeb, romelTa CadenaSic 

eWvmitanili iyo - arRvevda me-6 muxls. sasamarTlom daadgina, rom 

dairRva samarTliani sasamarTlo mosmenis garantiebi da aRniSna, 

rom dumilis uflebis mizania "eWvmitanili piris Tavisuflebis dac-

va, raTa TviTon airCios - ilaparakos Tu dumilis ufleba gamoiye-

nos sapolicio dakiTxvisas". amgvarad, "aseTi arCevanis Tavisufleba 

arsebiTad ilaxeba im saqmeebSi, romlebSic eWvmitanili dakiTxvisas 

dumilis uflebas iyenebs, xelisuflebis organoebi ki maxes ugeben 

misgan aRiarebebis an sxva inkriminaciuli gancxadebebis mosapove-

blad - rac dakiTxvisas ver moaxerxes - da ase mopovebuli aRiarebiTi 

Cvenebebi an gancxadebebi mtkicebulad daerTvis saqmes sasamarTlo 

ganxilvisas". am saqmeSi sasamarTloze gansakuTrebuli gavlena moax-

dina im faqtma, rom informatori "damuSavebuli" iyo policiis mier 

da micemuli hqonda instruqcia - "ramdenadac SeeZlo, miswoloda". Se-

sabamisad, informatori aRiqmeboda saxelmwifos agentad, romelsac 

de facto evaleboda ganmcxadeblis dakiTxva.239

238.	Heaney and McGuinness v Ireland and Quinn v Ireland, 21 dekemberi, 2000, §58 da 59.

239.	Allan v the United Kingdom, 5 noemberi, 2002, §45-53.
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advokatze xelmisawvdomoba

adamianis uflebaTa evropuli konvenciis me-6 muxlis Tanaxmad, sapo-

licio patimrobaSi myof eWvmitanilTa dakiTxvisas meore fundamen-

turi sakiTxia maTi xelmisawvdomoba advokatze. CPT-s molodinis 
mokle mimoxilva dagvexmareba, avxsnaT bolodroindeli Zvrebi stras-

burgis sasamarTlos precedentul samarTalSi, gansakuTrebiT, konven-

ciis me-6(3)(c) muxlis ganmartebis konteqstSi.

CPT-is standartebi

wamebis aRkveTis evropuli komiteti, CPT, gansakuTrebul yuradRebas 

uTmobs im pirTa dacvas, romlebsac akaveben sisxlis samarTlebriv da-

naSaulze eWvis safuZvliT. komitetis mizania arasaTanado mopyrobis 

aRkveTa; amisaTvis igi moiTxovs, rom dakavebisTanave pirs mieces 

ufleba, am faqtis Sesaxeb mesame mxares acnobos; mas unda SesTava-

zon advokati da miscen saSualeba, xeli miuwvdebodes eqimze. am ufle-

bebiT unda isargeblos nebismierma adamianma, romelic patimrobaSi 

darCeba, misi samarTlebrivi statusis miuxedavad.240 garda imisa, rom 

isini "gadamarwmunebel efeqts axdenen pirebze, romlebic apireben 

arasaTanado mopyrobas"241, es gzebi efeqtiania wamebis an arasaTa-

nado mopyrobis sxva formebis Sesaxeb braldebaTa an sxva informa-

ciis gasavrceleblad; aseve, potenciurad, mniSvnelovani saSualebebia 

nebismieri arasaTanado mopyrobis mtkicebulebaTa Sesakrebad da Se-

sabamisi organoebisaTvis gadasacemad. marTlac, rogorc strasburgis 

sasamarTlom aRniSna, "sapolicio patimrobaSi yofnisas wamebis bral-

debebis dasabuTeba msxverplisTvis Zalze rTulia, Tu igi izolirebu-

lia garesamyarosgan da xeli ar miuwvdeba eqimze, advokatebze, ojaxsa 

an megobrebze, romlebic mis daxmarebasa da saWiro mtkicebulebebis 

Sekrebas SeZlebdnen...".242 es uflebebi araRirebuli iqneba, Tu pirebs 

maT Sesaxeb ar ecodinebaT. Sesabamisad, Semajamebeli uflebaa, pirebs 

sajarod ecnoboT am uflebaTa Sesaxeb "dauyovnebliv da maTTvis gas-

ageb enaze"; da amis uzrunvelsayofad, "policiis mier dakavebul pirebs 

dapatimrebisTanave sistematurad unda eZleodeT specialuri furclebi, 

240.	CPT-s saqmianobis Sesaxeb me-12 zogadi angariSi, CPT/Inf (2002) 15, § 41.

241.	CPT-s saqmianobis Sesaxeb me-6 zogadi angariSi, CPT/Inf (96) 21, §15.

242.	Mammadov (Jalaloglu) v Azerbaijan, 11 ianvari, 2007, §74.
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sadac gasagebi formiT iqneba es uflebebi Camoyalibebuli. garda 

amisa, dakavebulma pirebma xeli unda moaweron gancxadebas, riTac 

daadastureben, rom maT gaacnes TavianTi uflebebi."243

Tumca, CPT-m dauSva, rom gamonaklis SemTxvevebSi SesaZloa saWiro 

gaxdes eWvmitanilis mier SerCeul advokatze xelmisawvdomobisa da 

mesame mxarisaTvis dapatimrebis faqtis Setyobinebis dayovneba, 

raTa daculi iyos gamoZiebis legitimuri interesebi. CPT-m amave 
dros xazgasmiT aRniSna, rom amgvari gamonaklisebi mkafiod unda 

iyos gansazRvruli, mkacr SezRudvebs eqvemdebarebodes da Tan ax-

ldes Sesabamisi damatebiTi garantiebi (magaliTad, nebismieri day-

ovneba werilobiTi oqmis saxiT gaformdes, dayovnebis mizezebis 

miTiTebiT, da amisTvis gaices ufrosi policiis oficris - romelic 

saqmesTan ar aris dakavSirebuli - prokuroris an mosamarTlis ne-

barTva). Tumca, dacvis garantiebi unda gamoiyenon ise, rom poli-

cias xeli ar SeeSalos Tavisi uflebamosilebis ganxorcielebaSi:

”	advokats SeuZlia, saTanado RonisZiebebs mimarTos arasaTa-

nado mopyrobis SemTxvevaSi. CPT acnobierebs, rom sapoli-
cio gamoZiebis legitimuri interesebis dasacavad, gamonak-

lis SemTxvevebSi SesaZloa saWiro gaxdes piris mier SerCeul 

advokatze xelmisawvdomobis dayovneba konkretuli droiT. 

Tumca, amas Sedegad ar unda mohyves is, rom am periodSi 

pirs srulad eTqvas uari advokatze xelmisawvdomobis uflebis 

gamoyenebaze. aseT saqmeebSi sxva damoukidebeli damcvelic 

unda monawileobdes."244 "ra Tqma unda, CPT acnobierebs, rom am 
uflebis gamoyeneba SesaZloa gamonaklis SemTxvevebSi Seiz-

Rudos gamoZiebis legitimuri interesebis dasacavad. Tumca, 

amgvari gamonaklisebi unda iyos mkafiod gansazRvruli da 

droSi mkacrad SezRuduli. amave dros, maT gamoyenebas unda 

axldes Sesabamisi damatebiTi garantiebi (magaliTad, mesame 

mxarisTvis Setyobinebis nebismieri dayovneba werilobiT oq-

mis saxiT unda gaformdes, dayovnebis mizezebis miTiTebiT, 

da amisTvis unda gaices ufrosi policiis oficris - romelic 

saqmesTan ar aris dakavSirebuli - an prokuroris nebarTva).245

243.	CPT-s saqmianobis Sesaxeb me-12 zogadi angariSi, CPT/Inf (2002) 15, § 44.

244.	CPT-s saqmianobis Sesaxeb me-12 zogadi angariSi, CPT/Inf (2002) 15, § 41.

245.	Ibid. §43.
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CPT-sTvis advokatze xelmisawvdomoba moicavs masTan gancalkevebu-

lad moTaTbirebis uflebas, dakiTxvebis dros iuridiuli warmomad-

genlis daswrebas da gadaxdisuunaro pirTaTvis ufaso iuridiuli dax-

marebis SesaZleblobas.246 da kidev - amiT ar unda Caerion sapolicio 

gamoZiebis legitimur interesebSi: "policias xeli ar unda SeeSalos 

dakavebuli piris dakiTxvaSi gadaudebel sakiTxebTan dakavSirebiT, 

Tund damcvelis monawileobis gareSe (romelsac SesaZloa maSinve ar 

ecalos), an pirs Seucvalos advokati, Tu igi xels uSlis dakiTxvis 

saTanadod Catarebas."247

CPT-m saxelmwifoebs acnoba, rom Sidasaxelmwifoebriv doneze unda 

SemuSavdes qcevis kodeqsi eWvmitanilis dakiTxvisas - wesebis an sax-

elmZRvanelo principebis formiT. es aucilebelia, raTa dakiTxvebi 

mis "zust mizans" exmianebodes da dakavebuli pirebi daculni iyvnen 

arasaTanado mopyrobis safrTxisagan. konkretuli debulebebiT unda 

regulirdebodes mowyvladi adamianebis dakiTxva, rogorebic arian: 

axalgazrdebi an SezRuduli gonebrivi SesaZleblobebis mqone pirebi, 

aseve, narkotikebis an alkoholis zemoqmedebis qveS an Sokur md-

gomareobaSi myofi pirebi. kerZod, arasrulwlovnebs arasodes unda 

mosTxovon dokumentze xelmowera misi iuridiuli warmomadgenlis 

an ndobiT aRWurvili srulwlovanis dauswreblad.248 sapolicio patim-

robaSi myofi pirebis Tvalis axvevis praqtika calsaxad unda aikrZa-

los, rogorc sastiki qcevis gamoxatuleba, radgan is xSirad fsiqolo-

giur arasaTanado mopyrobas utoldeba, maSinac, roca fizikurad maT 

arasaTanadod ar mopyrobian (komitetisTvis naTelia, rom am praq-

tikis danergvis mizezi aris is, rom patimrebma ver amoicnon ma-

Tze fizikurad moZalade samarTaldamcveli pirebi, Tumca, policiis 

oficrebi am mosazrebas upirispirdebian gansxavebuli an urTierT-

sawinaaRmdego argumentebiT).249 dakavebulis patimrobis oqmSi unda 

Sevides informacia misi fizikuri mdgomareobis Sesaxeb, aseve,  

samarTlebriv uflebebTan dakavSirebiT misTvis rCevebis micemasa 

da am uflebaTa gamoyenebaze da es oqmi xelmisawvdomi unda iyos 

246.	CainiSneT CPT-s mosazreba, rom es unda iyos xelmisawvdomi pirebisaTvis, 

romlebic iZulebis wesiT policiaSi rCebian, maTi statusis miuxedavad. 

CPT-s saqmianobis Sesaxeb me-12 zogadi angariSi, CPT/Inf (2002) 15,  § 41.

247.	Ibid.

248.	ix., magaliTad,CPT/Inf (2004) 16 (TurqeTi), §27.

249.	me-12 zogadi angariSi, CPT/Inf (2002) 15, §38.
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advokatisaTvis.250 garda amisa, komiteti miesalmeba dakiTxvebis 

eleqtronuli Canaweris arsebobas, rac iqneba eWvmitanilTa dacvis 

garantia arasaTanado mopyrobis an aseTi mopyrobiT damuqrebis wi-

naaRmdeg; amave dros is dakiTxvaSi monawile policielebsac daicavs 

dausabuTebeli braldebebisagan - arasaTanado fizikuri an fsiqolo-

giuri zewolis Sesaxeb.251 rac Seexeba mtkicebulebaTa Sefasebas sa-

samarTlo ganxilvaze, "aseTi eleqtronuli oqmis arseboba Seamcirebs 

imis SesaZleblobas, rom mopasuxem mogvianebiT Secvalos midgoma 

cru mtkicebiT, TiTqos konkretuli gancxadebebi ar gaukeTebia."252

aseve Zalian mniSvnelovania eWvmitanilTa dasakiTxad saTanado 

infrastruqturisa da dakiTxvis maregulirebeli wesebis arseboba. 

pirveli, policiis Senobebi damamcireblad ar unda gamoiyurebodes; 

dakiTxvisTvis gankuTvnili oTaxebi ZiriTad sabaziso standartebs 

unda akmayofilebdes; oTaxs unda hqondes saTanado ganaTeba, gaT-

boba da ventilacia; dakiTxvis yvela monawile unda ijdes erTnair 

da Tanabrad komfortul skamze; oficeri, romelic dakiTxvas awar-

moebs, ar unda ijdes moSorebiT, gamorCeul an amaRlebul adgilas 

(eWvmitanilTan SedarebiT); oTaxi SeRebili unda iyos neitralur 

ferebSi; komiteti imTaviTve krZalavs dakiTxvebs Savad SeRebil 

oTaxSi, sadac damontaJebulia proJeqtorebi, mimarTuli dasakiTxi 

piris skamisaken.253 meore, policiis ganyofilebaSi ar unda iyos 

"saeWvo nivTebi", rogoricaa xis joxebi, cocxis tarebi, beisbo-

lis joxebi, metalis wnelebi, msxvili eleqtrokabelebi, ceclsasroli 

iaraRebis an danebis imitaciebi. maTi iq deba sarwmunoobas sZens 

braldebebs, rom aRniSnul SenobebSi dakavebul pirebs daemuqrnen an 

am iaraRebiT scemes (aseTi "saeWvo nivTebis" iq arsebobas, Cveu-

lebriv, imiT amarTleben, rom eWvmitanilebs CamoarTves; magram Tu 

es nivTebi namdvili mtkicebulebebia, isini saTanadod unda daluqon 

da sagangebod gamoyofil sawyobSi Seinaxon).254

250.	me-2 zogadi angariSi, CPT/Inf (92) 3, § 40.

251.	Ibid. §39; da me-12 zogadi angariSi, CPT/Inf (2002) 15, §36.

252.	me-2 zogadi angariSi, CPT/Inf (92) 3, § 36. damatebiT, ix. Evans, M. and Morgan, R., 
Preventing Torture (wamebis aRmofxvra), Clarendon Press, Oxford, 1998, gv.267-274 
da 288-291.

253.	me-12 zogadi angariSi, CPT/Inf (2002) 15, §37.

254.	Ibid. §39.
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iuridiul warmomadgenelze xelmisawvdomoba: adamianis 

uflebaTa evropuli konvenciis me-6(3)(c) muxli

CPT xazs usvams, rom advokatze xelmisawvdomobis uflebis arsi 

isaa, rom advokatma  patimrisagan miiRos informacia an braldebebi  

arasaTanado mopyrobis Sesaxeb da am uflebis mizans ar warmoad-

gens dakiTxvis gziT mopovebuli mtkicebulebis samarTlianobis 

uzrunvelyofa. me-6(3)(c) muxlis arsi samarTlianobis uzrunvelyofaa. 

igi braldebuli pirisaTvis uzrunvelyofs sam urTierTgadajaWvul 

uflebas: "daicvas Tavi piradad"; daicvas Tavi "mis mier arCeuli 

damcvelis meSveobiT"; da "Tu mas ar gaaCnia sakmarisi saSualeba 

iuridiuli momsaxurebis asanazRaureblad, ufasod isargeblos aseTi 

daxmarebiT, rodesac amas moiTxovs marTlmsajulebis interesebi". aq 

policiis oficrebisTvis mniSvnelovania iuridiul warmomadgenelze 

xelmisawvdomoba dakiTxvisas, rac policiis mier dakavebis peri-

odSi ZiriTadad moiTxovs advokatis monawileobas dakiTxvis pro-

cesSi, braldebulisaTvis "gamousworebeli zianis" miyenebis Tavidan 

asacileblad.255 Tu piri gadawyvets, ar isargeblos am uflebiT, es 

gadawyvetileba unda iyos dakavebulis Tavisufal nebaze dafuZneb-

uli da ara policiis mxridan araswori zemoqmedebis Sedegi. aseTi 

zemoqmedeba aSkaraa, roca piri dums an uars acxadebs, upasuxos 

SekiTxvebs. Tumca, cxadia, rom eWvmitanils xeli unda miuwvdebodes 

iuridiul warmomadgenelze nebismieri dakiTxvis dawyebisTanave. 

—— saqmeSi Averill v the United Kingdom sasamarTlom daadgina, rom 

patimrobis pirveli 24 saaTis ganmavlobaSi damcvelis xelmisawvdo-

mobaze uaris TqmiT dairRva am qvepunqtiT dadgenili moTxovnebi, 

1-l qvepunqtTan erTobliobaSi. ganmcxadebeli daakaves da dakiTx-

es sifrTxilis zomebis gamoyenebiT, radgan igi eWvmitanili iyo 

CrdiloeT irlandiaSi teroristuli aqtis Sedegad Cadenil mkvlelo-

bebSi. am periodSi iuridiul daxmarebaze uaris TqmiT Seilaxa da-

kavebulis uflebebi im "fundamenturi dilemis" gamo, romelsac igi 

aRniSnul garemoebebSi gadaawyda: dumilis uflebis gamoyenebis Sem-

TxvevaSi, SesaZlebeli iyo, sasamarTlo ganxilvaze daskvnebi mis 

winaaRmdeg gamoetanaT, SekiTxvebze pasuxis gacemiT ki misi dac-

vis pozicia Sesustdeboda da gamamtyunebeli daskvnebis gamotanis 

safrTxe arcerT etapze ar iqneboda gamoricxuli. samarTlianobis 

255.	Salduz v Turkey, 27 noemberi, 2008.
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TvalsazrisiT, aseTi dilemis pirobebSi braldebulis uflebebis 

gamousworeblad dazianebis safrTxe moiTxovda, rom ganmcxadebeli 

damcvels dakiTxvis dawyebamde Sexvedroda.256

—— saqmeSi Salduz v Turkey arasrulwlovans msjavri dasdes saidumlo 
organizaciis daxmarebisa da mis saqmianobaSi monawileobis gamo. ga-

naCeni didwilad daefuZna policiaSi dakiTxvisas gakeTebul gancxade-

bas, ra drosac mas xeli ar miuwvdeboda advokatze. strasburgis sa-

samarTlos azriT, samarTliani ganxilvis uflebaTa "praqtikulobisa da 

qmediTobis" uzrunvelsayofad, me-6(1) muxli moiTxovs, rom "rogorc 

wesi, eWvmitanils advokatze xeli miuwvdebodes pirveli sapolicio  

dakiTxvisTanave, Tu calkeuli saqmis konkretuli garemoebebidan ar 

ikveTeba safuZvliani mizezebi am uflebis SesazRudad". metic, "ma-

Sinac, roca arsebobs dasabuTebuli mizezebi, romlebic gamonaklis 

SemTxvevebSi amarTlebs advokatis xelmisawvdomobaze uaris Tqmas, 

amgvarma SezRudvam - rogorc unda iyos dasabuTebuli - usafuZvlo 

ziani ar unda miayenos braldebulis uflebebs". am saqmeSi ganmcxade-

beli dazaralda misTvis advokatze xelmisawvdomobis uflebis Sez-

RudviT, radgan policiisTvis gakeTebuli gancxadeba misi msjavrdebis 

safuZveli gaxda. sasamarTlos azriT, miyenebuli ziani ver gamoaswo-

ra verc advokatis daxmarebis uzrunvelyofam Semdgom etapze da verc 

samarTalwarmoebis SejibrobiTobis principze dafuZnebam.257

—— saqmeSi Panovits v Cyprus winasasamarTlo etapze arasrulwlovani 

dakiTxes meurvis dauswreblad da mas sakmarisad ar ecnoba iuridiuli 

warmomadgenliT sargeblobis uflebis Sesaxeb. CaiTvala, rom amiT 

dairRva misi dacvis uflebebi me-6(3)(c) muxlis Tanaxmad, me-6(1) 

muxlTan erTobliobaSi. aRiarebiTi Cveneba nebayoflobiTad cnes 

da, Sesabamisad, saqmes daerTo mtkicebulebad; miuxedavad imisa, rom 

es ar iyo erTaderTi mtkicebuleba, raze dayrdnobiTac ganmcxade-

beli braleulad cnes, mainc mniSvnelovan elementi gaxldaT. "moce-

mul garemoebebSi xelisuflebis organoebis pasiuri damokidebuleba" 

sasamarTlosTvis "aSkarad ar aRmoCnda sakmarisi maTi pozitiuri 

valdebulebis Sesasruleblad - ganmcxadeblisTvis miewodebinaT 

saWiro informacia, rac mas iuridiuli warmomadgenliT sargeblobis 

SesaZleblobas miscemda". marTalia, ganmcxadebeli dakiTxvis dawye-

bamde gaafrTxiles Sedegebis Sesaxeb, magram "ubralo gafrTxileba, 

256.	Averill v the United Kingdom, 6 ivnisi, 2000, §59.

257.	Salduz v Turkey, 27 noemberi, 2008, §50-63.
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romelsac Sidasaxelmwifoebrivi samarTali iTvaliswinebda, sakmari-

si ver iqneboda imisTvis, rom mas saTanadod gaeazrebina sakuTari 

uflebebi". arc samarTalwarmoebis Semdgom safuxurebze anazRaure-

bula winasasamarTlo etapze miyenebuli ziani. sasamarTlom daas-

kvna, rom dairRva me-6(3)(c) muxli, me-6(1) muxlTan erTobliobaSi,  

ganmcxadeblis aRiarebiTi Cvenebis gamoyenebam sasamarTlo ganxil-

vis Semdgom etapze ki calke daarRvia me-6(1) muxli.258

—— zemoaRniSnulisgan ganxvavebiT, saqmeSi Aleksandr Zaichenko 
v Russia ganmcxadebelma TviTinkriminaciuli gancxadebebi gaakeTa 

mas Semdeg, rac gzaze misi avtomobili Seamowmes da am process 

misi iuridiuli warmomadgeneli ar eswreboda. dadginda, rom "am dros 

ganmcxadeblis moqmedebis Tavisufleba mniSvnelovnad ar SezRudu-

la. mas SeeZlo, iuridiuli daxmareba samarTalwarmoebis am etapzeve 

moeTxova". policiis ganyofilebaSi yofnisas igi arc daukavebiaT 

da arc daukiTxavT formalurad, gancxadebebi gaakeTa misi avtomobi-

lis inspeqtirebisas, sajarod, ori mowmis TandaswrebiT.259

arawesierad mopovebuli mtkicebulebis dasaSveboba 

sisxlis samarTalwarmoebis Semdgom etapebze

zogadad Sidasaxelmwifoebrivi sasamarTloebi wyveten, unda daiSvas 

Tu ara arasaTanadod mopovebuli mtkicebuleba sisxlis samarTalwar-

moebis Semdgom etapebze. amgvarad, maSinac, roca cxadia, rom poli-

ciis oficrebma mtkicebuleba moipoves SidasamarTlebrivi normebis 

an evropuli konvenciis darRveviT da mtkicebuleba aseTi gziT xvdeba 

sisxlis samarTlis saqmis sasamarTlo ganxilvaze, es sisxlis samarTal-

warmoebas TavisTavad arasamarTlians ar xdis, Tu sxva garantiebiT 

uzrunvelyofilia dacvis mxaris uflebaTa pativiscema (magaliTad, Tu 

ganmcxadebels mieca saSualeba, mtkicebulebis namdviloba eWvqveS daay-

enos da mis gamoyenebas win aRudges; Tu ganmcxadebelma aRiarebiTi 

Cvenebebi nebayoflobiT misca; da Tu eWvqveS ar ayenebs mtkicebuleba-

Ta sandoobasa da sizustes garemoebebi, romlebSic isini moipoves).260

258.	Panovits v Cyprus, 11 dekemberi, 2008, §64-77 da 84-86.

259.	Aleksandr Zaichenko v Russia, 18 Tebervali, 2010, §46-51.

260.	Khan v the United Kingdom, 12 maisi, 2000, §36-37.
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—— saqmeSi Schenk v Switzerland ganmcxadebeli damnaSaved cnes co-
lis mkvlelobis waqezebaSi, nawilobriv, colTan saubris Canaweris 

safuZvelze, romelic firze aRibeWda misi Tanxmobis gareSe - ise, 

rom amis Sesaxeb araferi icoda. ganmcxadebeli Cioda, rom ukanon-

od mopovebuli mtkicebulebis gamoyenebiT, misi saqmis sasamarTlo 

ganxilva arasamarTlianad iqca. sasamarTlom "principulad da abstraq-

tulad ar gamoricxa ukanonod mopovebuli mtkicebulebis ... daSveba 

sasamarTlo ganxilvaze", magram yuradReba gaamaxvila sasamarTlo 

ganxilvis samarTlianobis Sefasebaze. winamdebare saqmeSi dacvis 

uflebebi ar ugulebeluyviaT: ganmcxadebelma Canaweris namdviloba 

gaasaCivra da mis mtkicebulebad gamoyenebasac win aRudga, Tumca, 

warumateblad; garda amisa, msjavrdeba mxolod am Canaweris safuZ-

velze ar momxdara. am garemoebebSi, sasamarTlom miiCnia, rom sa-

samarTlo ganxilva arasamarTliani ar yofila.261

—— saqmeSi Khan v the United Kingdom ganmcxadebeli mravalricxovani 

stumrebidan erT-erTi iyo, vinc narkotrafikSi eWvmitanilis saxlSi 

imyofeboda. policias iq mosasmeni aparatura hqonda damontaJebuli. 

saubarSi, romelic iwereboda, ganmcxadebelma aRiara, rom narkotike-

biT vaWrobda. saqmis ganxilvisas ganmcxadebelma scada, gaesaCivre-

bina mosmenis gziT mopovebuli mtkicebulebis dasaSveboba, magram 

mas Semdeg, rac mosamarTlem aRniSnul sakiTxze msjelobis Sedegad 

gadawyvita, ar esargebla misi diskreciuli uflebiT da am mtkice-

bulebis daSvebaze uari ar eTqva, ganmcxadebelma Tavi damnaSaved 

cno. sasamarTlom aRiara, rom dairRva ganmcxadeblisaTvis me-8 mux-

liT garantirebuli uflebebi, Tumca, man ar daadgina, rom sasamarT-

lo mosmena arasamarTliani iyo konvenciis me-6 muxlis farglebSi. 

am sakiTxTan dakavSirebiT, sasamarTlom mniSvnelovani yuradReba 

dauTmo im faqts, rom erovnul sasamarTloebs hqondaT diskreciuli 

ufleba - uari eTqvaT mtkicebulebaTa miRebaze, roca maTi dasaSve-

boba arsebiT usamarTlobas iwvevda.262

—— saqmeSi Allan v the United Kingdom ganmcxadebeli Cioda, rom 

misi msjavrdeba daefuZna faruli video da audio kamerebiT mopove-

bul mtkicebulebas - romelic  damontaJebuli iyo policiis sakansa da 

ganyofilebaSi, SexvedrebisTvis gamoyofil oTaxSi - da policiis 

informatoris Cvenebas, romelic mis sakanSi moaTavses erTaderTi 

261.	Schenk v Switzerland, 12 ivlisi, 1988, §46-47.

262.	Khan v the United Kingdom, 12 maisi, 2000, §36-40.
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mizniT - misgan mieRo informacia savaraudo danaSaulis Sesaxeb. 

Khan-is saqmeSi SemuSavebul principebze dayrdnobiT, sasamarTlom 

daadgina, rom video da audio Canawerebis gziT mopovebuli mtkicebule-

bebi ar ewinaaRmdegeboda me-6 muxliT dacul moTxovnas - sasamarTlo 

ganxilva yofiliyo samarTliani: ar mtkicdeboda, rom ganmcxadebelma 

gancxadebebi aranebayoflobiT gaakeTa; mas samarTalwarmoebis yvela 

etapze mieca saSualeba, rom mtkicebulebis utyuaroba gaesaCivrebina. 

meore mxriv, samarTliani sasamarTlo ganxilvis uflebas ewinaaRmde-

geboda im mtkicebulebis gamoyeneba, romelic moipova ganmcxadeblis 

sakanSi "konkretuli mizniT Casmulma informatorma. mas ganmcxadeb-

lisgan unda mieRo informacia im danaSaulSi monawileobis Sesaxeb, 

romlis CadenaSic eWvmitanili iyo". Khan-is saqmisagan gansxvavebiT, 

savaraudo aRiarebebi informatorTan iyo "ara spontanuri da bune-

brivi gancxadebebi, nebayoflobiT gamoTqmuli ganmcxadeblis mier, ar-

amed informatoris mier daJinebuli dakiTxviT miRebuli Cvenebebi".263

meore mxriv, roca mtkicebuleba mopovebulia arasaTanado mopyrobis 

gziT (anu me-3 muxlis darRveviT), misi Semdgomi gamoyeneba sa-

samarTlo ganxilvaze zogadad miiCneva me-6 muxliT daculi samar-

Tliani sasamarTlo ganxilvis uflebis darRvevad. policiis ofi-

cerTa arasaTanado mopyroba eWvmitanilisgan aRiarebiTi Cvenebis 

misaRebad, arasaTanado mopyrobas dakiTxvis saSualebad aqcevs. 

garda amisa, rogorc me-2 TavSic aRiniSna, saxelmwifo moxeleTa 

mxridan arasaTanado mopyroba konkretuli mizniT, rogoricaa aRi-

arebiTi Cvenebis an informaciis gamoZalva, miiCneva me-3 muxlis 

gansakuTrebulad mZime darRvevad.264 mokled rom iTqvas, "iseTi mt-

kicebulebis gamoyeneba, romelic mopovebulia konvenciiT garantire-

buli erT-erTi arsebiTi da absoluturi uflebis darRvevis Sedegad, 

samarTalwarmoebas yovelTvis arasamarTlians xdis".265 me-3 muxli "de-

mokratiuli sazogadoebis erT-erT yvelaze fundamentur Rirebulebas" 

icavs, Sesabamisad, "iseT rTul garemoebebSic ki, rogoricaa teror-

izmsa da organizebul danaSaulTan brZola, konvencia absoluturi 

mniSvnelobiT krZalavs wamebas da araadamianur an Rrsebis Semlaxvel 

mopyrobas an dasjas, msxverplis qcevis miuxedavad".266 Sidasaxelmwi-

263.	Allan v the United Kingdom, 5 noemberi, 2002, §46-48 da 52-53.

264.	ix. zemoT gv.44

265.	Gäfgen v Germany, 1 ivnisi, 2010, §165.

266.	Jalloh v Germany, 11 ivlisi, 2006, §99 (pirRebinebis gamomwvevi medikamen-
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foebriv doneze imis dadgena, rom aRiareba nebayoflobiTi iyo, 

evropuli sasamarTlosTvis gadamwyveti ar aris.

—— saqmeSi Harutyunyan v Armenia ganmcxadebelsa da or mowmes 

wamebiTa da damcirebiT aiZules gancxadebebis gakeTeba. sasamarT-

lom daadgina, rom dairRva konvenciis me-6 muxli da aRniSna: "dauSve-

belia inkriminaciul mtkicebulebaze dayrdnoba - iqneba es aRiarebiTi 

Cvenebis Tu nivTmtkicebis saxiT, romelic mopovebulia Zaladobrivi 

qmedebis an sastiki Tu sxva formis arasaTanado mopyrobis Sedegad 

(da SesaZloa wamebad kvalificirdes) - msxverplis bralis dasamt-

kiceblad, misi mtkicebulebiTi Rirebulebis miuxedavad. nebismieri 

sxva daskvniT arapirdapir legitimuri xdeba moralurad gaumarTlebeli 

qmedeba, romlis aRkveTac surdaT konvenciis me-3 muxlis avtorebs, 

anu, sxvagvarad rom vTqvaT, "amiT sisastike gadafaravs samarTals"267.  

—— saqmeSi Magee v the United Kingdom ganmcxadebeli incommuni-
cado hyavdaT CrdiloeT irlandiis droebiTi moTavsebis centrSi.  

mas Semdeg, rac policiis oficrebma morigeobiT xuTjer dakiTxes 

xangrZlivad, man aRiara teroristuli aqtis dagegmvaSi monawileoba. 

ganmcxadebels uari eTqva Tavdapirvel moTxovnaze - enaxa advokati. 

igi Cioda, rom  samartoo sakanSi iseT garemoSi iyo moTavsebuli, 

ramac TviTinkriminacia aiZula. erovnulma sasamarTlom daadgina, 

rom ganmcxadebeli arasaTanado mopyrobis msxverpli ar gamxdara, 

policielebs aRiarebiTi Cveneba nebayoflobiT misca da es inkrimi-

naciuli gancxadebebi sakmarisi safuZveli iyo mis winaaRmdeg samar-

Tlebrivi devnis dasawyebad. strasburgis sasamarTlom daaskvna, 

rom  advokatze xelmisawvdomobis akrZalva 48 saaTze metxans, im 

situaciaSi, roca dacvis uflebebi gamousworeblad dazaralda - ewi-

naaRmdegeboda me-6 muxlis (1) da (3)(c) punqtebiT dacul garantiebs. 

sasamarTlos azriT, "patimrobis mkacri pirobebi da ganmcxadeblis 

mowyveta garesamyarosgan miznad isaxavda fsiqologiur zegavlenas  

masze da im simtkicis Seryevas, romelic man patimrobis dasawyis-

Si gamoavlina dumilis uflebis gamoyenebiT". amgvar garemoebebSi, 

tis gamoyeneba mtkicebulebis mosapoveblad, romlis miRebac SesaZlebeli 

iyo nakleb intruziuli meTodebis gamoyenebiT, CaiTvala mZime Carevad 

ganmcxadeblis fizikur da fsiqikur mdgradobaSi - misi survilis sawinaaR-

degod - Sesabamisad, dairRva me-3 da me-6 muxlebi).

267.	Harutyunyan v Armenia, 28 ivnisi, 2007, §63; bolo citata aRebulia aSS-s 
uzenaesi sasamarTlos gadawyvetilebidan Rochin v California (342 US 165 (1952)).
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"proceduruli samarTlianoba moiTxovda, ganmcxadebels damcvelTan 

kontaqti dakiTxvis sawyis etapzeve hqonoda, rac gaaneitralebda da-

mamcirebel garemos, romelSic igi moaTavses da specialurad iyo 

Seqmnili misi survilis Casaklavad da mis gasatexad.268" 

—— saqmeSi Gäfgen v Germany policiam ganmcxadeblisagan mtkice-
buleba moipova  dakiTxvis iseTi meTodebiT, romlebic, konven-

ciis me-3 muxlis mniSvnelobiT, arasaTanado mopyrobas utoldeboda. 

policiam arasaTanado mopyroba aucileblad miiCnia bavSvis sicocx-

lis gadasarCenad, romelic ganmcxadebels ukve mokluli hyavda, Tumca, 

policiam amis Sesaxeb ar icoda. Sedegad, ganmcxadebeli danaSaulSi 

gamoutyda policielebs da isini im adgilas miiyvana, sadac msxver-

plis sxeuli damala. amis Semdeg, ganmcxadebelma aRarebiTi Cveneba 

prokurorTanac gaimeora. strasburgis sasamarTloSi ganmcxadebeli 

amtkicebda, rom sadavo nivTieri mtkicebuleba gadamwyveti aRmoCnda 

(da ara ubralod damatebiTi) msjavrdebisaTvis, radgan misgan mop-

ovebuli aRarebiTi Cveneba, TviTinkriminaciuli mtkicebulebis 

saxiT, srulad gamoiyenes misi msjavrdebisas mkvlelobisTvis. sa-

samarTlo ganmcxadebels ar daeTanxma. ori sakiTxi saWiroebda Ses-

wavlas: pirveli, ramdenad mieca ganmcxadebels SesaZlebloba, rom 

gaesaCivrebina mtkicebulebis namdviloba da gamoyeneba; da meore, 

mtkicebulebis sandoobisa da sizustis Sesafaseblad, sasamarTlom 

gadawyvita, emsjela mtkicebulebis xarisxsa da im garemoebebze, rom-

lebSic is moipoves. "aucilebeli ar aris, samarTlianoba eWvqveS 

dadges, roca mopovebuli mtkicebuleba sxva masalebiT ar myardeba, 

Tumca, unda aRiniSnos, rom Tu mtkicebuleba Zalian Zlieria da misi 

sandooba eWvs ar badebs, damxmare mtkicebulebis saWiroeba kidev 

ufro mcirdeba". amasTan dakavSirebiT, didma palatam, meore aRiare-

biTi Cvenebis fonze, daadgina: miuxedavad imisa, rom erovnulma 

sasamarTloebma arasaTanado mopyrobis Sedegad mopovebuli mtkice-

buleba saqmidan ar amoiRes, mTlianobaSi, sasamarTlo ganxilvis 

samarTlianobaze amas gavlena ar mouxdenia.269

268.	Magee v the United Kingdom, 6 ivnisi, 2000, §38-46.

269.	Gäfgen v Germany, 1 ivnisi, 2010, §162-188.
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udanaSaulobis prezumfcia:  

adamianis uflebaTa evropuli konvenciis me-6(2) muxli

me-6 muxlis Tanaxmad, bolo sakiTxi, romelic relevanturia policiis 

oficrebisaTvis, gamomdinareobs am muxlis me-2 punqtidan. igi uz-

runvelyofs, rom "yoveli piri, visac bralad edeba sisxlis samarTlis 

danaSaulis Cadena, udanaSaulod iTvleba, vidre misi braleuloba ar 

damtkicdeba kanonis Sesabamisad". Tumca, udanaSaulobis prezumfciis 

pativiscemis valdebuleba ekisrebaT ara mxolod mosamarTleebs, ar-

amed sxva sajaro moxeleebsac. kerZod, policielTa mier mediasTan 

gakeTebuli gancxadebebiT ar unda Seiryes udanaSaulobis prezumfcia 

da sasamarTlo ganxilva arasamarTliani ar unda gaxdes. 

—— saqmeSi Allenet de Ribemont v France policiis orma ufrosma 

oficerma  ganmcxadebeli, romelic axali dakavebuli hyavdaT, pres-

konferenciaze moixsenia rogorc mkvlelobis erT-erTi wamqezebe-

li. sasamarTlo aRiarebs, rom me-6(2) muxli xels ver SeuSlis imas, 

sazogadoeba informirebuli iyos sisxlis samarTlebriv gamoZie-

bebSi arsebuli progresis Sesaxeb, Tumca, igi xazs usvams, rom 

amisTvis aucilebeli ar aris, policielebma "sruli diskreciiTa da 

sifrTxiliT" imoqmedon, roca saWiroa udanaSaulobis prezumfciis 

dacva". am saqmeSi gakeTebuli gancxadeba iyo naTeli deklarireba 

imisa, rom ganmcxadebeli damnaSave gaxldaT. aman gamoiwvia, erTi 

mxriv, is, rom sazogadoebam irwmuna ganmcxadeblis braleuloba da, 

meore mxriv, xeli SeuSala Sesabamisi faqtebis obieqtur Sefasebas. 

amgvarad, dadginda, rom dairRva punqti (2).270

daskvna

zemore diskusiam gvaCvena, Tu ra mniSvneloba aqvs adamianis ufle-

baTa dacvis konkretuli aspeqtebis codnas danaSaulis gamoZiebas-

Tan dakavSirebuli sapolicio pasuxismgeblobebis ganxorcielebisas. 

maTi didi nawili imas emsaxureba, rom ar dazaraldes sisxlis samar-

Tlebrivi devnis Semdegi etapebi: braldebulisTvis samarTlianoba im 

momentidan iwyeba, roca mas atyobineben, rom brali edeba sisxlis 

samarTlis danaSaulis CadenaSi da, Sesabamisad, misi mdgomareoba "ar-

270.	Allenet de Ribemont v France, 10 Tebervali, 1995, §38.
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sebiTad icvleba". garda amisa, aq igulisxmeba Cxreka da TvalTvalic, 

roca amiT erevian piris pirad cxovrebaSi, sacxovreblisa da mi-

moweris pativiscemaSi. sapolicio momsaxurebis amgvari aspeqtebis 

ganxorcielebisas policiis oficrebi mgrZnobiared unda moekidon 

pirTa uflebebs, raTa maT saqmes gamousworebeli ziani ar miadges.



113
►

gverdidemokratiuli Tavisuflebebis uzrunvelyofa sapolicio momsaxurebis gziT

Tavi 5

demokratiuli Tavisuflebebis 

uzrunvelyofa sapolicio 

momsaxurebis gziT

”gamoxatvis Tavisufleba demokratiuli sazoga-
doebis erT-erTi arsebiTi qvakuTxedi da saba-
ziso pirobaa misi ganviTarebisa da TiToeuli 
individis TviTrealizaciisaTvis.271

Sesavali

demokratiul sazogadoebaSi policiis erTi-erTi yvelaze sapa-

suxismgeblo, rTuli da mniSvnelovani rolia sapolicio mom-

saxurebis uzrunvelyofa demokratiuli TavisuflebebiT sarge-

blobisas. es Tavisuflebebi moicavs gamoxatvis, Sekrebisa da 

gaerTianebis Tavisuflebebs, aseve azris, sindisisa da religiis 

Tavisuflebas. maTSi aseve moiazreba piradi da ojaxuri cxovrebis, 

sacxovreblisa da mimoweris pativiscemis ufleba.

demokratiuli Tavisuflebebi arsebiTia demokratiuli sazogadoebisaT-

vis, sadac xdeba azrebisa da informaciis gacvla. policiis funqcia de-

mokratiuli procesis xelSewyobaa; man unda uzrunvelyos, rom adamianebma 

da asociaciebma SeZlon maTi gamoxatvisa da gaerTianebis uflebebiT 

271.	Stoll v Switzerland, 10 dekemberi, 2007, §101.
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sargebloba, konvenciis debulebaTa Sesabamisad. am procesSi policias 

SeiZleba dasWirdes rTuli samarTlebrivi da operatiuli gadawyvetile-

bebis miReba sapirispiro interesebis dasabalanseblad. zogjer policia 

SeiZleba aRmoCndes Suagul konfliqtSi, romelic saWiroebs zomebis 

miRebas demokratiuli TavisuflebebiT sargeblobisaTvis.

policiis samsaxurebi demokratiuli TavisuflebebiT sargeblobaSi 

mxolod iSviaT SemTxvevebSi unda Caerion - roca samarTliT es 

daSvebulia - da pozitiuri mizniT. nebismieri aseTi Careva propor-

ciuli unda iyos. zogjer policias moeTxoveba, gonivruli nabijebi 

gadadgas demokratiuli TavisuflebebiT sargeblobis dasacavad - mag-

aliTad, SekrebilTa dasacavad im pirTa Tavdasxmisagan, romlebic am 

Tavyrilobas ewinaaRmdegebian. 

arsebiTia is, rom policiis samsaxurebma da calkeulma oficreb-

ma TavianTi valdebulebebis Sesrulebisas neitraloba SeinarCunon. 

policiis funqciebSi ar Sedis politikuri sityvis (da a.S.) mowoneba 

an dawuneba, Tu  is ar moicavs konkretuli sisxlis samarTlis dana-

Saulis niSnebs (mag: Zaladobisken waqezeba). es asea maSinac, roca 

pirebi Seuracxmyofel an miuRebel mosazrebebs gamoxataven.

mniSvnelovania aRiniSnos: Sidasaxelmwifoebrivi mowyobis wesebi 

aRiarebulia im pirobiT, rom zogierT SemTxvevaSi daculi iqneba 

evropis minimaluri molodini. bevr evropul qveyanaSi policiaa pa-

suxismgebeli im gadawyvetilebaze, rodis da ra pirobebSi Seikribon 

adamianebi. Tumca, SesaZlebelia am sakiTxis sxvagvarad mowesrige-

bac. magaliTad, holandiaSi Sesabamisi municipalitetis mers unda 

ecnobos dagegmili sajaro Sekrebis Sesaxeb da mas ufleba aqvs, 

pirobebi daawesos SekrebisTvis an akrZalos is.272 serbeTSi Setyo-

bineba Sekrebaze Sedis Sinagan saqmeTa saministroSi.273 pirobebis 

dawesebaze gadawyvetilebas iRebs is organo, romelsac ecnobeba 

Sekrebis Sesaxeb, an eqskluziurad, an municipalur Tu sxva organoe-

bTan erTad. adamianis uflebaTa evropul sasamarTlos STambeWdavi 

precedentuli samarTali aqvs Seqmnili am Temaze. igi naTels xdis, 

rom nebismieri gadawyvetileba Sekrebis Tavisuflebis SezRudvaze 

unda emsaxurebodes legitimur mizans, efuZnebodes kanonier ufle-

272.	sajaro Sekrebebis aqti (20 aprili, 1988), Tavi 5.

273.	sajaro Sekrebebis aqti (1992), muxli 6.
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bamosilebas da iyos aucilebeli demokratiul sazogadoebaSi.274 ma-

Sinac, roca winaswar gacemulia Tanxmoba protestis gamoxatvaze, 

mainc SeiZleba wamoiWras sazogadoebrivi wesrigis sakiTxi.

am TavSi yuradReba maxvildeba imis axsnaze, Tu ra praqtikuli gavlena 

aqvT demokratiul Tavisuflebebs sapolicio momsaxurebaze. adamianis 

uflebaTa evropulma sasamarTlom wlebis ganmavlobaSi bevri preceden-

ti Seqmna am sakiTxebiT warmoSobili sirTuleebis Sesaxeb. aqve sau-

bari iqneba policiis oficrebisTvis mniSvnelovan zogierT Sedegze.

zogadi warmodgena: adamianis uflebaTa evropuli 

konvenciis me-8-11 muxlebSi Careva

konvenciis me-8, me-9, me-10 da me-11 muxlebi pirebs garkveul kvali-

ficiur uflebebs aniWebs:

►► piradi da ojaxuri cxovrebis, sacxovreblisa da mimoweris 
pativiscemis ufleba;

►► azris, sindisisa da religiis Tavisufleba;

►► gamoxatvis Tavisufleba; 

►► Sekrebisa da gaerTianebis Tavisufleba.

es uflebebi gansxvavdeba sicocxlis uflebisa (me-2 muxli) da 

wamebis an araadamianuri da Rirsebis Semlaxveli mopyrobisa da 

dasjis akrZalvisagan (me-3 muxli) - imiT, rom me-8-11 muxlebTan 

mimarTebiT, arsebobs naTlad gansazRvruli situaciebi, roca Sesa-

Zlebelia am uflebebis ganxorcielebaSi Careva saxelmwifo moxeleTa 

mxridan. Tumca, nebismieri Careva aRniSnul uflebebSi mTel rig 

pirobebs unda akmayofilebdes, rom gamarTlebulad miiCnion konven-

ciis Tanaxmad. es pirobebia: (i) Careva unda iyos kanonis Sesabamisi, 
(ii) emsaxurebodes legitimur mizans da (iii) aucilebeli iyos demokra-
tiul sazogadoebaSi. roca saxelmwifo am pirobaTagan romelimes ver 

akmayofilebs, dadgindeba, rom dairRva konvenciis konkretuli deb-

uleba. pirvel rigSi, aucilebelia imis ganxilva, rogoria TiToeuli 

garantiiT dawesebuli dacvis farglebi.

274.	mag. Djavit An v Turkey, 20 Tebervali, 2003 da Barankevich v Russia, 26 ivlisi, 2007.
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piradi da ojaxuri cxovrebis, sacxovreblisa da  

mimoweris dacvis ufleba: adamianis uflebaTa  

evropuli konvenciis me-8 muxli

konvenciis me-8 muxli icavs piradi da ojaxuri cxovrebis, sacxovre-

blisa da mimoweris pativiscemis uflebas. igi SesaZloa relevanturi 

iyos sapolicio saqmianobis ramdenime situaciasTan dakavSirebiT. 

amaze ukve iyo saubari wina TavSi, danaSaulis aRkveTasa da gamoZie-

basTan mimarTebiT.275

azris, sindisisa da religiis Tavisufleba: adamianis 

uflebaTa evropuli konvenciis me-9 muxli

me-9 muxli icavs religiuri da arareligiuri rwmenis uflebas, am rw-

menis Secvlisa da gacxadebis Tavisuflebas, rogorc individualurad, 

ise sxvebTan erTad, sajarod an gankerZoebiT. me-9 muxliT garan-

tirebuli uflebebiT sargebloben rogorc calkeuli individebi, aseve 

religiuri asociaciebi. am muxliT daculi rwmenis farglebi farToa. 

igi moicavs pacifizms, veganizms, tradiciul rwmenebs da rogorc 

yvela mTavar, aseve naklebad cnobil religiur denominaciebsac. garda 

amisa, strasburgis sasamarTlom aRiara, rom me-9 muxliT dacul far-

glebSi xvdebian sadavo rwmenasTan dakavSirebuli konkretuli orga-

nizaciebic (mag: saientologiis eklesia). 

nebismier garemoebaSi dauSvebelia rwmenis TavisuflebaSi Careva 

saxelmwifos mxridan. ar SeiZleba policiis qmedebebi adamianis wi-

naaRmdeg iyos mimarTuli mxolod misi rwmenis gamo. Tumca, amgvari 

rwmenis gacxadebaSi Careva SesaZlebelia konkretul garemoebebSi. 

Careva me-9 muxlis Sesabamisia, roca is efuZneba konkretul samar-

Tlebriv debulebas, emsaxureba legitimur mizans da aucilebelia de-

mokratiul sazogadoebaSi.

strasburgis sasamarTlom imsjela religiuri jgufebis wevrTa dakave-

basa da msjavrdebaze prozelitizaciis gamo. or saqmeSi - saberZneTis 

winaaRmdeg - sasamarTlom daadgina: aucilebelia imis demonstrireba, 

rom moxda marTlsawinaaRmdego zewola pirze, raTa mas sxva rwmena 

275.	ix. gv.80-90
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mieRo. es ufro SesaZlebelia im SemTxvevebSi, roca prozelitizmiT 

dakavebuli pirebi avtoritetiT sargebloben maT TvalSi, visi moqce-

vac surT, radgan am adamianebs, Tu axal swavlebas ar gaiziareben, 

sapirispiro Sedegi aSinebT.276

garda imisa, rom saxelmwifosagan am uflebebis pativiscemas iTxovs, 

me-9 muxli mas SesaZloa avaldebulebdes pozitiuri nabijebis gadadg-

mas konkretul SemTxvevebSi. 

—— saqmeSi gldanis kongregaciis 97 wevri da oTxi sxva piri saqa-

rTvelos winaaRmdeg, ganmcxadeblebi (religiuri umciresobis wevre-

bi) Ciodnen, rom religiuri umravlesobis wevrebi arasaTanadod mo-

epyrnen, xelisuflebis organoebma ki amaze reagireba ar moaxdines. 

sasamarTlom daadgina: "xelisuflebis Sesabamisma organoebma, Tavi-

anTi umoqmedobiT, ver SeZles dakisrebuli movaleobebis Sesruleba - 

maT ar miiRes saWiro RonisZiebebi imisaTvis, rom marTlmadidebel 

eqstremistTa jgufi ... Semwynarebluri yofiliyo ganmcxadebelTa re-

ligiuri gaerTianebis mimarT da maTTvis saSualeba mieca, daubrkole-

blad esargeblaT religiis TavisuflebiT."277

me-9 muxli garkveulwilad policiis samsaxurebis menejmentsac Se-

exeba. roca qveynis an teritoriis mosaxleobis umravlesoba erTi 

religiis mimdevaria, es SesaZloa aisaxos policiis samsaxurebis 

Semadgenlobazec. TavisTavad, es problemas ar qmnis, Tumca, saWiroa 

Zalisxmeva imisaTvis, rom policiis kultura da eTnosi eqskluziurad 

erT religiasTan ar asocirdebodes. garda amisa, SesaZloa saWiro 

gaxdes nabijebis gadadgma oficerTa mxridan prozelitizmis aR-

sakveTad policiis samsaxurebSi. amis mizezia is, rom amgvar dis-

ciplinur garemoSi, rogoricaa policia da SeiaraRebuli Zalebi, es 

SesaZloa aRqmuli iqnas Seviwroebad an Zalauflebis gadametebad.278

276.	Kokkinakis v Greece, 25 maisi, 1993 da Larissis and Others v Greece, 24 Tebervali, 1998.

277.	gldanis kongregaciis 97 wevri da oTxi sxva piri saqarTvelos winaaRm-

deg, 3 maisi, 2007, §134.

278.	Larissis v Greece, 24 Tebervali, 1998, §51.
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gamoxatvis Tavisufleba:  

adamianis uflebaTa evropuli konvenciis me-10 muxli

me-10 muxli icavs gamoxatvis Tavisuflebas - uflebas, romelic stras-

burgis sasamarTlom ganmarta rogorc "demokratiuli sazogadoebis erT-

erTi arsebiTi qvakuTxedi, erT-erTi sabaziso piroba misi ganviTa-

rebisa da TiToeuli individis TviTrealizaciisaTvis."279 igi exeba ara 

mxolod im ideebs, romlebsac keTilganwyobiT iReben, aramed mosaxleo-

bis garkveuli wreebisaTvis Sokismomgvrelsa da Seuracxmyofelsac.280

me-10 muxli gamoxatvis bevr sxvadasxva formas moicavs. maTi amom-

wuravi sia ar arsebobs, Tumca, adamianis uflebaTa evropulma sasamarT-

lom daadgina, rom igi moicavs Semdeg mediasaSualebebs: wignebi,281 

multfilmebi,282 interneti,283 radio284 da xelovnebis nimuSebi.285 me-10 

muxlis farglebSi xvdeba aseve azrTa farTo speqtri, magaliTad, poli-

tikuri figurebis kritika286 da sxvadasxva religiur rwmenasTan dapiri-

spirebebi.287 xSiria kveTa sxva uflebebTan. roca piri gamoxatvis Ta-

visuflebiT sargeblobs, es SesaZloa (i) sxva uflebiT sargeblobasac 

moicavdes da (ii) gavlenas axdendes sxvebze. magaliTad, piri, romelic 

sajarod gamoxatavs Tavis religiur Sexedulebebs, SesaZloa erTdrou-

lad sargeblobdes rogorc me-9, aseve me-10 muxlebiT daculi uflebe-

biT. SesaZloa relevanturi iyos me-11 muxliT garantirebuli Sekrebis 

Tavisuflebac - magaliTad, saqmeSi ungreTis winaaRmdeg, sasamarTlom 

ganacxada: "is ubralo faqti, rom gamoxatva sajaro adgilas moxda, am 

movlenas aucileblad Sekrebad ar aqcevs."288

—— saqmeSi Chorherr v Austria sajaro Sekrebaze ganmcxadebels xelSi 

279.	Handyside v the United Kingdom, 7 dekemberi, 1976.

280.	Ibid.

281.	Ibid.

282.	Leroy v France, 2 oqtomberi, 2008.

283.	Perrin v the United Kingdom, 18 oqtombris sasamarTlo gadawyvetileba, 2005.

284.	Barthold v Germany, 23 marti, 1985.

285.	Muller v Switzerland, 24 maisi, 1988.

286.	Oberschlick v Austria, 23 maisi, 1991.

287.	Otto-Preminger Institute v Austria, 20 seqtemberi,1994.

288.	Faber v Hungary, 24 ivlisi, 2012, §38.
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eWira politikuri mesijis Semcveli plakati. Sesabamisad, is gamoxat-

avda politikur mosazrebas da amis gamo  moxvda me-10 muxlis dacvis 

farglebSi. misma plakatma Sekrebis zogierTi wevri gaaRiziana, maT 

ar moewonaT arc mesiji da arc is, rogor ewinaaRmdegeboda igi 

maT mosazrebebs. ganmcxadebeli ar daemorCila policiis brZanebas - 

Seewyvita demonstracia im safuZvliT, rom arRvevda sazogadoebriv 

wesrigs. igi daakaves da daajarimes. strasburgis sasamarTlom ar 

daadgina me-10 muxlis darRveva, radgan rogorc dakaveba, aseve msja-

vrdeba avstriis kanonmdeblobas Seesabameboda da miznad isaxavda 

Sekrebaze areulobis aRkveTas.289

Sekreba da gaerTianeba:  

adamianis uflebaTa evropuli konvenciis me-11 muxli

me-11 muxliT garantirebulia mSvidobiani Sekrebisa da sxvebTan gaer-

Tianebis ufleba. is moicavs iseT mSvidobian Sekrebebs, rogori-

caa msvlelobebi, procesiebi, aRlumebi, kerZo da sajaro Sexvedrebi, 

demonstraciebi da saprotesto aqciebi. me-11 muxliT daculi ufle-

bebi garkveul SezRudvebs eqvemdebareba - muxlSi arsebobs konkre-

tuli daTqma, romliTac dasaSvebia SezRudvebis daweseba garkveuli 

jgufebis, maT Soris, policielebis gaerTianebis Tavisuflebaze.

Sekrebis Tavisuflebis uzrunvelyofa mniSvnelovani amocanaa pol-

icielebisaTvis, rogorc operatiuli moTxovnebis Sesrulebis, aseve 

Sidasaxelmwifoebrivi da saerTaSoriso samarTlis dacvis Tvalsaz-

risiT. garda imisa, rom policias moeTxoveba, Tavi Seikavos gaumar-

Tlebeli Carevebisagan, SeiZleba iyos situaciebi, romlebSic mas 

ekisreba pozitiuri valdebuleba - daicvas gaerTianebis Tavisufleba 

sxvaTa, maT Soris, kerZo pirTa Tavdasxmisagan. 

—— saqmeSi Oya Ataman v Turkey  sasamarTlom ganacxada: "roca 

demonstrantebi Zaladobas ar mimarTaven, mniSvnelovania, rom saja-

ro organoebma garkveuli tolerantoba gamoxaton mSvidobiani Sekre-

bebis mimarT, Tu maT arsebiTad ar unda SeezRudoT me-11 muxliT 

garantirebuli Sekrebis Tavisufleba."290

289.	Chorherr v Austria, 25 agvisto, 1993, §33.

290.	Oya Ataman v Turkey, 5 dekemberi, 2006, §41 da 42.
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me-11 muxli Zaladobriv Sekrebas ar icavs. Sekrebisas policiam aqcenti 

swored im pirebze unda gaakeTos, romlebic Zaladobas mimarTaven.291 

Tumca, SekrebisTvis aucilebelia adamianTa garkveuli raodenoba. ram-

denime adamianis TavSeyra, konvenciis SinaarsiT, Sekrebad ar iTvleba.

—— saqmeSi Tatar and Faber v Hungary ori adamiani ungreTis parlamen-

tisaken gaeSura da Senobis irgvliv arsebul Robes WuWyiani tansac-

meli miakres cameti wuTis ganmavlobaSi. es iyo komentari qveyanaSi 

arsebul politikur situaciaze. isini damnaSaved cnes Sekrebis gamarT-

vaSi Setyobinebis gareSe. sasamarTlom daadgina, rom ganmcxadebelTa 

qmedebebi Sekreba ar iyo, radgan "monawileebi ganzrax ar Seyrilan".292

strasburgis sasamarTlos TqmiT, demokratia erTaderTi politikuri 

modelia, romelic konvenciaSi moiazreba da mas Seesabameba293 da 

"Sekrebis Tavisuflebis uflebis dacva damokidebuli ver iqneba xe-

lisuflebis organoTa survilsa da aRqmaze - ra imsaxurebs nebarTvas 

da ra ara."294 garda amisa, man daadgina, rom "nebismieri RonisZieba, 

romelic Carevaa gamoxatvis TavisuflebaSi - rogor Sokismomgvrelad 

da miuRebladac unda eCvenebodeT zogierTi mosazreba an gamoyeneb-

uli sityva xelisuflebis organoebs - azianebs da xSirad safrTxes 

uqmnis demokratias, garda im SemTxvevebisa, roca Zaladobisaken mou-

wodeben an uaryofen demokratiul principebs."295

roca policiis qmedeba miznad isaxavs Sekrebis Tavisuflebis da-

kninebas, didi albaTobiT, dadgindeba am garantiis darRveva. stras-

burgis sasamarTlos mier ganxilul ramdenime saqmeSi mSvidobiani 

momitingeebi daakaves saeWvo safuZvlebiT.

—— magaliTad, saqmeSi Hyde Park and Others v Moldova (#5 da 6) 

kanonieri saprotesto aqciis ramdenime monawile daakaves imis gamo, 

rom dokumentebSi, savaraudod, Secdomebi iyo daSvebuli, an gai-

yvanes piradobis damadasturebeli sabuTebis damatebiT Sesaswavlad. 

isini aseve damnaSaved cnes Sekrebis Sesaxeb Sidasaxelmwifoebrivi 

291.	Ziliberberg v Moldova, 1 Tebervali, 2005.

292.	Tatar and Faber v Hungary, 12 ivnisi, 2012, §39.

293.	Christian Democratic People’s Party v Moldova, 14 Tebervali, 2006, §63.

294.	Hyde Park and others v Moldova, 31 marti, 2009, §30.

295.	Faber v Hungary, 24 ivlisi, 2012, §37.
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kanonmdeblobis darRvevaSi. strasburgis sasamarTlom daadgina, rom 

dairRva ufleba Sekrebis Tavisuflebis Sesaxeb.296

strasbrugis sasamarTlo gansakuTrebiT mkacr pozicias ikavebs is-

eTi demonstraciebis SezRudvasTan mimarTebiT, romlebic moicavs 

politikuri partiebis legitimur saqmianobebs. 

—— saqmeSi Christian Democratic People"s Party v Moldova ganmcxade-

belma politikurma partiam aqcia moawyo moldovas mTavrobis wina-

dadebis winaaRmdeg, romlis Tanaxmadac rusuli enis swavleba saval-

debulo unda gamxdariyo skolis moswavleebisaTvis 7 wlis asaks 

zemoT. xelisuflebis organoebma, mas Semdeg rac miiRes Setyo-

bineba aqciis Sesaxeb, Sekrebis adgili Secvales organizatorebTan 

konsultaciis gareSe, Tumca, maT aqcia mainc im adgilas gamarTes, 

sadac Tavdapirvelad igegmeboda. pasuxad, xelisuflebis organoebma 

qristian-demokratiul saxalxo partias saqmianobebi SeuCeres erTi 

Tvis vadiT. aqciis CanawerebSi Canda, rom monawileebi mSvidobianad 

Seikribnen. sasamarTlom daadgina me-11 muxlis darRveva da ganacxada, 

rom "politikuri partiis saqmianobaTa akrZalvis gamarTleba SeiZleba 

mxolod Zalze seriozuli darRvevebiT, romlebic safrTxes uqmnis 

politikur pluralizms an fundamentur politikur principebs.297" 

pozitiuri valdebulebebi

me-10 muxli mxolod im situaciebs ar CamoTvlis, romlebSic dasaS-

vebia gamoxatvis TavisuflebiT sargeblobaSi Careva. demokratiul 

sazogadoebaSi am uflebis mniSvnelobidan gamomdinare, arsebobs 

situaciebi, romlebSic saxelmwifo valdebulia, gonivruli nabijebi 

gadadgas am uflebiT sargeblobis dasacavad. 

—— saqmeSi Ozgur Gundem v Turkey damcirebisa da Zaladobis grZel-
vadiani kampania warimarTa gazeTis winaaRmdeg, romelsac kavSiri 

hqonda qurT mSromelTa partiasa (PKK) da mis TanamSromlebTan. am 

kampanias Sedegad mohyva ramdenime adamianis sikvdili. gazeTidan 

Sesuli Txovnis miuxedavad, xelisuflebis organoebma araferi gaa-

296.	Hyde Park and Others v Moldova (#5 da 6), 14 seqtemberi, 2010.

297.	Christian Democratic People’s Party v Moldova, 14 Tebervali, 2006, §76.
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keTes maT dasacavad, riTac dairRva konvenciis me-10 muxli.298 

roca gonivrul safuZvelze Cndeba eWvi, rom pirs an organizacias 

Tavs daesxmebian gamoxatvis TavisuflebiT sargeblobis gamo (rogo-

ri arapopularulic unda iyos igi), SesaZloa aucilebeli gaxdes polici-

is mier nabijebis gadadgma maT dasacavad. mniSvnelovania gvaxsovdes, 

rom es ar aris Sedegze orientirebuli valdebuleba. policiam SesaZloa 

ver uzrunvelyos, rom mis dasacav teritoriaze aravin dazaraldes. 

amgvari nabijebis zusti bunebis abstraqtulad gansazRvra SeuZlebelia. 

profesiuli sapolicio gadawyvetilebebi, dafuZnebuli erovnul kanon-

mdeblobasa da policiis praqtikaze, miCneulia sakmarisad.

adamianis uflebaTa evropuli konvenciis me-8-11 

muxlebSi Carevis gamarTleba

rogorc zemoT aRiniSna, me-8-11 muxlebiT garantirebuli uflebebi Sesa-

Zloa SeizRudos - konkretul SemTxvevebSi da dadgenili pirobebis Tanax-

mad. pirveli, Careva unda emsaxurebodes "legitimur mizans"; meore, Careva 

"unda Seesabamebodes kanons"; mesame, Careva ar unda aRematebodes imas, 

rac "aucilebelia demokratiul sazogadoebaSi". es yvelaze rTuli sakiTxe-

bia konvenciis ganmartebisas da aseve rTuli iqneba policiis oficrebi-

saTvis TavianTi qmedebebis gamarTleba, roca es moeTxovebaT.

"kanonTan Sesabamisoba"

konvenciis me-8 muxli moiTxovs, rom mis mier dacul uflebebSi Careva 

iyos "kanonis Sesabamisi". me-8-11 muxlebi iTxovs, rom nebismieri 

Careva iyos "kanoniT gaTvaliswinebuli". am terminebs erTi da igive 

mniSvneloba aqvT. maTi mizania, rom pirma gonivrul farglebSi SeZlos 

Sesabamis uflebaze dawesebuli SezRudvebis ganWvreta. es arsebiTi ga-

rantiaa xelisuflebis organoTa TviTneburi qmedebis winaaRmdeg. gan-

Wvretadoba moiTxovs: (i) erovnul kanonmdeblobaSi arsebobdes samarT-

lebrivi safuZveli, (ii) kanoni iyos xelmisawvdomi da (iii) kanonma pirs 
SesaZlebloba misces, Seafasos Tavisi qmedebis Sedegebi.

298.	Ozgur Gundem v Turkey, 16 marti, 2000, §44.
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rac Seexeba (i) moTxovnas, samarTlebrivi safuZveli unda arsebob-

des Sidasaxelmwifoebrivi samarTlebrivi sistemis sakanonmdeblo 

aqtSi an sxva samarTlebriv normaSi. precedentuli samarTali Sesa-

Zloa iyos "kanoni".299 imisaTvis, rom igi, konvenciis mniSvnelo-

biT, "kanonad" kvalificirdes, masSi gonivruli sizustiT unda iyos 

miTiTebuli gadawyvetilebis mimRebi organoebisaTvis miniWebuli 

nebismieri diskreciis farglebi.300 policiis mier miRebuli nebism-

ieri gadawyvetilebis dsacavad, saWiroa Sesabamisi kanonmdeblobisa 

da saTanado saxelmZRvanelo principebis sruli sizustiT dacva.

"emsaxurebodes legitimur mizans"

me-8-11 muxlebiT dakonkretebulia rigi legitimuri miznebisa, rom-

lebsac unda emsaxurebodes dacul uflebebSi Careva. es miznebi ms-

gavsia sxvadasxva muxlis SemTxvevaSi, Tumca, maT Soris mainc aris 

mniSvnelovani gansxvavebebi. magaliTad, me-8, me-10 da me-11 muxlebSi 

erovnuli uSiSroeba legitimur miznebs Sorisaa. Tumca, me-9 muxli (az-

ris, sindisisa da religiis Tavisufleba) mas legitimur miznad ar moix-

seniebs. sapolicio TvalsazrisiT, yvelaze relevanturi miznebia uwes-

rigobis an danaSaulis aRkveTa, sazogadoebrivi usafrTxoebis, aseve 

sxvaTa uflebebisa da Tavisuflebebis dacva. unda arsebobdes kavSiri 

gasaCivrebul qmedebasa da Sesabamis mizans Soris. praqtikaSi amis dad-

gena rTuli ar aris. magaliTad, SekrebaTa SezRudvis an akrZalvis Ses-

axeb gadawyvetilebebi xSirad miznad isaxavs uwesrigobis aRkveTas.

"aucilebeli demokratiul sazogadoebaSi"

imisaTvis, rom policiis qmedeba iyos "aucilebeli demokratiul 

sazogadoebaSi", igi unda (i) asaxavdes Zlier socialur saWiroebas, 
(ii) iyos misaRwevi miznis proporciuli da (iii) am qmedebisaTvis ar-

sebobdes saTanado da sakmarisi mizezebi. 

proporciulobis Sesafaseblad, mniSvnelovania sami mTavari sakiTxi:

►► Carevis farglebi;

299.	Sunday Times v the United Kingdom, 26 aprili, 1979.

300.	Malone v the United Kingdom, 2 agvisto, 1984.
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►► iyo Tu ara xelmisawvdomi sxva nakleb SemzRudveli saSualebebi;

►► xelmisawvdomi proceduruli garantiebi.

rTulia qmedebis proporciulobis Sefaseba gancalkevebulad. am SemTx-

vevaSi mniSvnelovani iqneba iseTi sakiTxebi, rogoricaa: hqonda Tu 

ara am qmedebas alternativebi, ramdenad mniSvnelovani iyo legitimuri 

mizani, romelsac is emsaxureboda da sxva. policiis oficrebs xSirad 

evalebaT im qmedebebis dasabuTeba, romliTac SezRudes me-8-11 muxle-

biT daculi uflebebi. kerZod, policias SesaZloa mosTxovon qmede-

baTa dasabuTeba kontrolis meqanizmebis (mag: policiis ombudsmeni) 

mier Catarebuli nebismieri gamoZiebisas. garda amisa, amiT SesaZloa 

gaadvildes policiis gadawyvetilebaTa da qmedebaTa sirTuleebis naT-

lad warmoCena sazogadoebis, mediisa da samoqalaqo seqtorisaTvis.

proporciuloba

qvemoT moyvanili msjeloba policiis oficrebs gauadvilebs ama Tu im 

qmedebis proporciulobis Sefasebas. es maT gamoadgebaT gadawyvetile-

bebis miRebis procesSi, raTa aCvenon, rom yvela Sesabamisi faqtori 

gaTvaliswinebulia. es aseve mniSvnelovania imisaTvis, rom gadawyvetile-

bebi iyos gamWvirvale, aradiskriminaciuli da angariSvaldebuli. bevr Sem-

TxvevaSi ar arsebobs swori da araswori pasuxi. adamianis uflebaTa evro-

puli sasamarTlo acnobierebs, rom "Tanamedrove sazogadoebebSi policiis 

saqmianoba rTulia, adamianis qmedebis ganWvreta - SeuZlebeli, operatiuli 

arCevani ki prioritetebisa da resursebis mixedviT unda gakeTdes da, am 

yvelafris gaTvaliswinebiT"301, policiis organoebs unda mieceT lavirebis 

garkveuli farglebi konkretul situaciaSi moqcevisaTvis. 

nebismier situaciaSi, policiasa da sxva Sesabamis organoebs SeuZli-

aT sxvadasxvagvari qmedeba da gadawyvetilebis miReba. qvemoT ganxi-

luli sakiTxebis gaTvaliswinebiT, policiis oficrebi Tavisuflad 

SeZleben imis Cvenebas, rom gadawyvetilebis miRebis procesi  pro-

porciuli iyo. es sakiTxebia:

1.	 maTi qmedebis mizez(eb)i;

2.	 SesaZlebeli iyo Tu ara sxva, nakleb SemzRudveli saSualebebis 

301.	Kontrova v Slovakia, 31 maisi, 2007, §50.
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gamoyeneba imave miznis misaRwevad;

3.	 	detalebi Sesabamisi samarTlebrivi da administraciuli debule-

bebis Sesaxeb da ramdenad daicves isini;

4.	 	ramdenad saWiro iyo am nabijis gadadgma da misi ganWvretadi 

Sedegebi;

5.	 	ramdenad moaxdens es qmedeba gavlenas sxvebze;

6.	 	dasturi, rom Sesabamis qmedebas legitimuri mizezi hqonda - am 

gadawyvetilebis mizezebis miTiTebiT - da rom is diskrimi-

naciuli ar iyo.

7.	 	gadawyvetileba miiRes Tu ara yvela Sesabamisi informaciis 

safuZvelze.

am SekiTxvebze pasuxebi policiis oficrebs daexmarebaT TavianTi 

qmedebebis dacvaSi, nebismieri Semdgomi gamoZiebisas an raime sax-

iT gadasinjvisas.

pozitiuri valdebulebebi

konvenciis me-8-11 muxlebiT miniWebuli uflebebi saxelmwifo or-

ganoebs (policiis CaTvliT) avaldebulebs konkretuli nabijebis ga-

dadgmas imisaTvis, rom pirebma, am muxlebis Tanaxmad, isargeblon 

TavianTi uflebebiT. sasamarTlom aRniSna, rom es uflebebi ufro 

metia, vidre saxelmwifoze dakisrebuli valdebuleba - ar Caerios am 

uflebebiT sargeblobaSi. magaliTad, saqmeSi Ozgur Gundem v Turkey 
dadginda, rom TurqeTs ekisreboda pozitiuri valdebuleba - gaeta-

rebina sagamoZiebo da dacviTi RonisZiebebi qurTuli gazeTis wi-

naaRmdeg mimarTuli damcirebisa da Zaladobis kampaniis sapasuxod.302

iseT situaciebSi, roca mosalodnelia dagegmili Sekrebis gadazrda 

uwesrigobaSi, policias an sxva uflebamosil organoebs SeuZliaT 

moixmon erovnuli kanonmdebloba, romliTac nebadarTulia Sekrebebis 

akrZalva. Tumca, Zaladobis safrTxe sakmarisi safuZveli ar aris 

302.	Ozgur Gundem v Turkey, 16 marti, 2000.
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Sekrebis akrZalvisaTvis. areulobis ubralo safrTxe rom sakmarisi 

safuZveli iyos amisaTvis, mas martivad - da arasaTanado mizezebiT 

- gamoiyenebdnen am mizniT. Sesabamisad, Tu mzaddeba sawinaaRmdego 

saprotesto aqcia, saxelmwifo valdebulia, gonivruli nabijebi gadad-

gas Tavisi uflebamosilebis farglebSi, raTa xeli Seuwyos Sekrebas 

policielTa iq yofniT (da sxva saSualebebiT)303. saqmeSi avstriis 

winaaRmdeg, romelic Seexeboda eqimTa Sekrebas abortis winaaRmdeg 

da saprotesto aqcias, sasamarTlom daadgina, rom aucilebelia konkre-

tuli RonisZiebebis gatareba (mag: policielTa iq ganlageba) Sekrebis 

Tavisuflebis uzrunvelsayofad.304 sasamarTlom aseve aRniSna, rom 

"xelSemkvreli saxelmwifoebis valdebulebaa gonivruli da saTanado 

zomebis miReba kanonieri demonstraciebis mSvidobianad Casatarebla-

dac, Tumca, maT amis absoluturi uzrunvelyofa ar SeuZliaT da farTo 

diskreciiT sargebloben gamosayenebeli saSualebebis SerCevisas."305

—— saqmeSi Faber v Hungary ganmcxadebeli dajarimda imis gamo, rom 
uari ganacxada, ar gamoefina droSa sadavo istoriuli konotaciebiT. 

man igi SekrebasTan axlos gamofina da policiam Tavisi qmedeba 

imiT gaamrTla, rom areulobis SeeSinda. sasamarTlom es safuZveli 

gulisyuriT Seiswavla da daadgina, rom "safrTxis ubralo arseboba 

arasakmarisia movlenis akrZalvisaTvis: xelisuflebis organoebma 

potenciuri areulobis zusti suraTi unda warmoidginon Zaladobrivi 

Setakebis gasaneitraleblad saWiro resursebis Sesafaseblad."306

Sekrebis akrZalvis nebismieri gadawyvetileba mniSvnelovani Carevaa 

me-11 muxliT garantirebuli uflebiT sargeblobaSi. Sesabamisad, igi 

saWiroebs Zlier argumentacias da unda akmayofilebdes am muxlis 

me-2 punqtis moTxovnebs.307

Tumca, sasamarTlom aRiara, rom policia da sxva saxelisuflebo or-

ganoebi ukeT SeZleben mosalodneli areulobis aRsakveTad saWiro 

resursebis Sefasebas. Faber-is saqmeSi sasamarTlom daadgina, rom 

"xelisuflebis erovnul organoebs ukeT SeuZliaT Seafason us-

303.	Plattform "Ärzte für das leben" v Austria, 21 ivnisi, 1988.

304.	Ibid.

305.	Faber v Hungary, 24 ivlisi, 2012, §39.

306.	Ibid. §40.

307.	ix. qvemoT gv.121-125.
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afrTxoebis riskebi da mRelvarebis xarisxi, aseve, savaraudo riske-

biT ganpirobebuli saTanado RonisZiebebi."308

sazogadoebrivi Sekrebebi -  

sapolicio momsaxurebis uzrunvelyofa

adamianis uflebaTa evropuli sasamarTlos precedentuli samarTali aCve-

nebs, rom sazogadoebriv Sekrebebze sapolicio momsaxurebis uzrunve-

lyofa bevr mniSvnelovan problemas uqmnis policiis samsaxurebs da sxva 

saxelisuflebo organoebs evropis masStabiT. strasburgis sasamarTlos 

Tavis saqmeebSi namsjeli aqvs iseT sakiTxebze, rogoricaa: ganmeorebiTi 

uari Sekrebis Casatareblad saWiro nebarTvis gacemaze309, araproporciuli 

Carevebi Sekrebis uflebiT sargeblobaSi310 da xelisuflebis organoTa mar-

cxi, daecvaT Sekrebilebi kerZo pirTa Tavdasxmisagan.311

demokratiuli Tavisuflebebis gamoyenebasTan mimarTebiT, bevri gansx-

vavebuli situacia SeiZleba warmoiSvas, rac gansakuTrebiT rTuls xdis 

sapolicio saqmianobas.312 igi saWiroebs detalur dagegmarebas, kargad 

gadamzadebul TanamSromlebs, saTanado aRWurvas da sakmaris moqnilo-

bas, rom reagireba SeZlon axal, xSirad, wanamZRvrebis gareSe Seqmnil 

situaciebze. es sirTuleebi kidev ufro mZafrdeba im faqtiT, rom poli-

cias moeTxoveba ara mxolod reagireba movlenebze, aramed Sekrebis 

mSvidobianad Catarebis uzrunvelyofac. amisaTvis, SesaZloa, saWiro 

gaxdes aqtiuri nabijebis gadadgma, am uflebebiT sargeblobis dasacavad.

policiis yvela oficers unda Cautardes treningebi adamianis uflebaTa 

standartebis Sesaxeb. isini fokusirebuli unda iyos policiis opera-

ciebis ise dagegmvasa da gakontrolebaze, rom minimumamde Semcirdes mo-

makvdinebeli Zalis gamoyeneba313. nebismieri gamoyenebuli Zala unda iyos 

marTlzomieri da mkacrad aucilebeli mocemul viTarebaSi, mSvidobiani 

308.	Faber v Hungary, 24 ivlisi, 2012, §42.

309.	Alekseyev v Russia, 21 oqtomberi, 2010.

310.	Oellinger v Austria, 29 ivnisi, 2006.

311.	Gldani v Georgia, 3 maisi, 2007.

312.	ix. magaliTad, Giuliani and Gaggio v Italy, 25 agvisto, 2009, §238.

313.	McCann and Others v the United Kingdom, 27 seqtemberi, 1995.
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Sekrebisa da masTan dakavSirebuli sxva uflebebi ki - daculi. policiis 

oficrebs, romlebic xelmZRvaneloben sazogadoebrivi wesrigis dacvis 

operaciebs, gavlili unda hqondeT saTanado treningebi da gaaCndeT Sesa-

bamisi gamocdileba.314 maT winaswar unda ganWvriton Zalis gamoyenebis 

Sedegebi da sapolicio gadawyvetilebebis miRebisas yovelTvis gaiTval-

iswinon Zalis gamoyenebis minimumamde Semcirebis moTxovna.

sazogadoebasTan urTierToba

sazogadoebrivi wesrigis dasacavad, warmatebuli sapolicio momsax-

ureba SesaZlebelia mxolod mosaxleobis xelSewyobiTa da daxmarebiT. 

policiam yvela Rones unda mimarTos am mxardaWeris mosapoveblad 

da SesanarCuneblad. mosaxleobasTan kavSiri Seufasebelia daZabu-

lobasa da potenciur problemebze informaciis miRebis Tvalsaz-

risiT - iseve, rogorc arsebuli daZabulobis gansamuxtavad da rTuli 

situaciebis mosagvareblad. policia xalxs mxolod daZabulobis an 

areulobis dros ar unda dauaxlovdes, es unda iyos gangrZobadi pro-

cesi. am gziT Camoyalibdeba mtkice kavSirurTierToba sazogadoe-

basTan, romelsac ZaluZs rTul situaciebSi daxmareba. policia yvelas 

unda daukavSirdes, visac ki sazogadoebrivi wesrigis dacvis opera-

cia Seexo. movlenebis dros komunikacia Seamcirebs gaugebrobas da 

sxvebisa Tu policiis mimarT mtrul damokidebulebas. am procesis 

wasaxaliseblad unda arsebobdes teqnikuri saSualebebi.

sazogadoebrivi wesrigis sapolicio momsaxurebiT dacva da policiis 

saqmianoba mosaxleobasTan mimarTebiT mWidrodaa gadajaWvuli. adgi-

lobrivi policiis oficrebi, romlebmac detalurad ician im arealis 

Taviseburebebi, mudmivad unda patrulirebdnen. eseni is oficrebi 

arian, policiis saxeliT rom moqmedeben areulobisas. daZabulobis 

dros swored maTi saSualebiT muSaobs "drouli Setyobinebis" siste-

ma. mosaxleobasTan policiis urTierToba yoveldRiuri realoba unda 

iyos da mas xels unda uwyobdes - da ara akninebdes - sazogadoebrivi 

wesrigis dacva sapolicio momsaxurebis gziT. es gasaTvaliswinebe-

lia, roca iReben gadawyvetilebas - Caerion Tu ara sazogadoebrivi 

wesrigis darRvevisas.

policiis qmedebebi sazogadoebrivi wesrigis dacvis dros unda iyos 

314.	Andronicou and Constantinou v Cyprus, 9 oqtomberi, 1997.



129
►

gverdidemokratiuli Tavisuflebebis uzrunvelyofa sapolicio momsaxurebis gziT

marTlzomieri da proporciuli.315 gadametebulma Zalam SesaZloa daazia-

nos policiis urTierToba mosaxleobasTan da samomavlod kidev ufro 

gaarTulos misi muSaoba. igi arRvevs mosaxleobasa da policias Soris 

kavSirs, rasac mivyavarT ndobisa da urTierTobis msxvrevamde.

sazogadoebrivi wesrigis dacvis operaciebisas policia xelmis-

awvdomi da xelSesaxebi unda iyos usafrTxoebis uzrunvelyofis 

TvalsazrisiT. maT unda SeeZloT dialogisa da molaparakebebis 

warmarTva sajaro Sekrebis monawileebsa da am SekrebiT dazaralebul 

pirebTan. policiam SeZlebisdagvarad unda acnobos sazogadoebas 

Tavisi gegmebis Sesaxeb, riTac maqsimalurad Semcirdeba misi qmedeb-

iT gamowveuli gaugebrobis farglebi. policiam unda scados kavSiris 

damyareba da SenarCuneba im pirebTan, romlebzec gavlena moaxdina 

sazogadoebrivi wesrigis dacvam - kerZod, Sekrebis monawileebsa da 

adgilobriv macxovreblebTan. xalxTan urTierToba martivad gasagebi 

eniT unda warimarTos. is winaswar unda dagegmon da marTon, raTa 

Tavidan aicilon dabneuloba da gaugebrobebi.

policiis uflebamosileba (mag: Zalis gamoyeneba,  

dakaveba, sisxlis samarTlebrivi gamoZieba)

policiam sakuTari uflebamosileba - dakavSirebuli sazogadoebrivi 

wesrigis dacvis operaciebSi CarTulobis nebismier aspeqtTan - yov-

elTvis unda gamoiyenos saTanado da proporciuli formiT. Carevis 

uflebamosileba unda iTvlebodes saTadarigo - da ara savaldebulo 

- aspeqtad. roca policias aqvs Carevis uflebamosileba, man is av-

tomaturad ar unda gamoiyenos. Carevam xSirad SeiZleba gaamwvavos 

konfliqti da daZabulobam kidev ufro imatos, rac gazrdis Zaladobis 

Sansebs. aseve, Semcirdeba policiisadmi ndobis xarisxic.

roca Sekrebis dros policia kanondarRvevebs afiqsirebs, unda ganix-

ilon sakiTxi - nabijebi dauyovnebliv unda gadaidgas Tu Sekrebis 

dasrulebis Semdeg. roca aucilebelia zomebis miReba sazogadoe-

briv SekrebebTan mimarTebiT, policiam unda uzrunvelyos, rom es 

RonisZiebebi pasuxismgebel pirTa winaaRmdeg iyos mimarTuli da 

Sekrebis monawileebi, SeZlebisdagvarad, ar dazaraldnen. farTo-

masStabiani mSvidobiani Sekrebis dros mcire jufis mxridan Zalado-

315.	P.F and E.F v the United Kingdom, sasamarTlos gadawyvetileba, 23 noemberi, 2010.
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ba sakmarisi safuZveli ar aris mis dasaSlelad. saWiroebis SemTx-

vevaSi, SesaZlebelia proporciuli da marTlzomieri Zalis gamoyeneba 

Zaladobaze pasuxismgebel pirTa winaaRmdeg.316

policiis operaciebis dagegmva

sazogadoebrivi wesrigis dasacavad Catarebuli operaciebis dagegmva 

unda efuZnebodes obieqtur informacias. policiis reagirebis far-

glebis, resursebis raodenobis, potenciuri daqtikis (da sxva) dad-

genisas SesaZlebelia gaiTvaliswinon msgavs situaciebSi moqmedebis 

gamocdileba. sazogadoebrivi wesrigis dacvis operaciebis xelmZR-

vanelma policiis oficrebma unda imsjelon, saWiroeben Tu ara spe-

cialistebis - iuridiuli konsultantebi, teqnikuri specialistebi da 

sxva - rCevas. policiis xelT arsebuli resursebi, SeZlebisdagvarad, 

operaciis sirTules unda Seesabamebodes. aucilebelia sxva servisebis 

mobilizebac (saswrafo samedicino daxmarebis manqanebi, hospitalebi 

da saxanZro brigadebi), romlebic SesaZloa saWiro gaxdes.

dasaSvebia Sekrebis videofirze aRbeWdva policiisa da sxva sajaro or-

ganoebis mier. aman SesaZloa ganamtkicos sazogadoebrivi usafrTxoeba 

da damxmare saSualebad iqces nebismieri danaSaulis gamoZiebisas. videoCa-

naweris TvalsaCinod gakeTebam SesaZloa zogierT adamians xeli SeuSalos 

sisxlis samarTlebriv qmedebebSi CarTvaSi. Tumca, Tu firze aRbeWdvis 

procesi koreqtuli ar iqneba, man SesaZloa monawileTa damcireba gamoiwvi-

os. unda arsebobdes - da policiam unda daicvas - sajaro strategia videoCa-

nawerebis gakeTebis Sesaxeb. es kadrebi unda gamoiyenon mxolod sisxlis 

samarTlebrivi gamoZiebis miznebisaTvis da saWiroze meti vadiT ar Sein-

axon. roca kadrs inaxaven imaze metxans, vidre es aucilebelia, da imgvarad, 

rom firze SesaZlebelia pirTa amocnoba, SesaZloa dairRves konvenciis 

me-8 muxliT garantirebuli piradi cxovrebis pativiscemis ufleba.317

mediasTan unda SenarCundes megobruli urTierToba; maT srulad unda 

miuwvdebodeT xeli im teritoriaze, sadac policiis operacia imarTe-

ba, Sesabamisi usafrTxoebis uzrunvelyofiT. unda gamoikveTon sa-

kontaqto pirebi informaciisa da interviuebis misacemad. oficrebs 

unda ecnoboT, rodis da ra pirobebSi aqvT mediasTan gasaubrebis 

316.	Oellinger v Austria, 29 ivnisi, 2006.

317.	ix. zemoT gv.82 da 115
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ufleba. brifingebi dagegmil operaciamde unda Catardes, raTa sazoga-

doebas hqondes informacia da xalxi aRniSnul adgils gaeridos.

brbos fsiqologia

policiam efeqtianad rom imoqmedos Sekrebebze, aucilebelia, is 

garkveulwilad icnobdes brbos fsiqologias. arsebiTia, policiis op-

eracia ar efuZnebodes varauds, rom brbo Zaladobrivi iqneba da dai-

wyeba areuloba. SeZlebisdagvarad bevri informacia unda Segrovdes 

da gaanalizdes areulobis safrTxis Sesafaseblad. amiT policiis 

gadawyvetilebebi daefuZneba realur cnobebsa da profesiul msjelo-

bebs da ara varauds an usafuZvlo versiebs.

policiis operaciebma, romlebic eyrdnoba varauds areulobis dawyebis 

Sesaxeb, realurad SesaZloa TviTon gamoiwvios igi - teqnikurma aRWur-

vilobam da policiis oficerTa damokidebulebam agresiuli ganwyoba 

Seqmnas, rasac xSirad aseTive pasuxi mosdevs brbos mxridan. policiis 

taqtikuri svla, SeZlebisdagvarad, pozitiur ganwyobas unda aRvivebdes 

xalxis masaSi. aseve arsebiTia instruqciebis micema im oficrebi-

sTvis, romlebic Sekrebis adgilas ganaTavses. Tu maT etyvian, rom 

mosalodnelia areuloba, isini, didi albaTobiT, swraf da Zaladobriv 

reagirebas moaxdenen nebismier incidentze, rogori umniSvneloc unda 

iyos igi. Tumca, Tu saTanado instruqtaJi CautardebaT, maTi reagireba 

movlenebze, savarudod, ufro proporciuli iqneba. daZabuli situaciebi 

xSirad ganimuxteba molaparakebebisa da dialogis gziT.

roca brbo policiis mxridan Zalis gadametebis mowme xdeba, SeiZle-

ba man ndoba dakargos misi reagirebis legitimurobis mimarT da, 

Sesabamisad, aRar moiqces Cveuli normebiT. amas Sedegad mohyveba 

agresia da Zaladoba policielebis da sxvaTa mimarT. nebismier br-

boSia mosalodneli aseTi adamianis gamokveTa. xalxis didi nawili 

pativiscemas gamoxatavs da daexmareba policias, Tumca, zogierT-

ma SesaZloa dapirispireba da Zalis gamoyeneba moindomos. sxvebi 

amaze reagirebas moaxdenen. policiis arasaTanado qmedebas yovelT-

vis aqvs farglebi, romlis miRmac is legitimurobas kargavs brbos 

TvalSi. amas ki iqamde mivyavarT, rom brbo dasaSvebad miiCnevs 

Zalis gamoyenebas policiisa da sxvebis winaaRmdeg. mniSvnelovania, 

rom policiam xalxis masaSi gaerTianebuli adamianebi erTmaneTisa-

gan ganasxvaos. policiis nebismieri qmedeba mimarTuli unda iyos 
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areulobis gamomwvevi pirebisaken da ara mTlianad brbos winaaRmdeg.  

dialogi umTavresi meTodia imisaTvis, rom brbom policiisadmi 

ndoba ar dakargos. informaciis miwodebiT policia Worebs gafan-

tavs da xalxs auxsnis ama Tu im qmedebis mizezs. amiT xeli SeeSle-

baT maT, vinc areulobis gamowvevas cdilobs. 

mediacia aseve gamosadegi saSualebaa policiasa da Sekrebilebs Soris 

efeqtiani urTierTobis dasamyareblad. im SemTxvevebSi, roca aucilebe-

lia SezRudvebis daweseba Sekrebasa an mis monawileebze, policiam unda 

scados Sekrebis warmomadgenlebisagan winaswari Tanxmobis miReba 

amgvar SezRudvebze. zogjer - magaliTad, roca policiis mxridan ndo-

bis xarisxi Zalze mcirea - umjobesia molaparakebebi warimarTos Suama-

vlebis, magaliTad, mosaxleobis ndobiT aRWurvili pirebis saSualebiT. 

policiam yvelanairad unda scados jgufis damSvideba - kanonis farg-

lebSi da sxvaTa uflebebis dacviT. dialogi Tavidanve unda daiwyos, 

rom sakmarisi dro daeTmos. masSi Cabmulni unda iyvnen sxva pirebic, 

magaliTad, adgilobrivi sajaro administraciis warmomadgenlebi.

uflebaTa borotad gamoyeneba: adamianis uflebaTa  

evropuli konvenciis me-17 muxli

konvenciis me-17 muxlSi vkiTxulobT:

”	am konvenciaSi araferi SeiZleba ganimartos ise, rom gu-

lisxmobdes romelime saxelmwifos, jgufis an piris uflebas, 

monawileobdes raime saqmianobaSi an ganaxorcielos raime 

qmedeba, romelic miznad isaxavs, ararad aqcios konvenciiT 

gansazRvruli romelime ufleba Tu Tavisufleba, an SezRudos 

is imaze metad, vidre am konvenciiT aris gaTvaliswinebuli.

me-17 muxlis arsebiTi daniSnulebaa "konvenciiT gaTvaliswinebuli ufle-

bebis dacva demokratiuli institutebis Tavisufali funqcionirebiT".318 is 

ZiriTadad gamoyenebulia saqmeebSi im eqstremistuli jgufebisa Tu pirebis 

Sesaxeb, romlebic cdilobdnen, Ziri gamoeTxaraT qveyanaSi demokratiuli 

institutebis funqcionirebisaTvis an daekninebinaT sxvaTa uflebebi.319

318.	KPD v Germany, gadawyvetileba dasaSvebobis Sesaxeb, 20 ivlisi, 1957.

319.	mag: Refah Partisi (The Welfare Party) and Others v Turkey, 13 Tebervali, 2003, §96.
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Tavi 6

profesionaluri policiis 

samsaxuris SenarCuneba

evropis sabWos kodeqsi policiis eTikis Sesaxeb

p
olicieloba pativsacemi profesiaa, magram igi mniSvnelovan 

fizikur da fsiqologiur moTxovnebs uwesebs policiis ofi-

crebs. maT umniSvnelovanesi pasuxismgeblobebi akisriaT, 

romelTa Sesrulebac xSirad rTul da saSiS pirobebSi uwevT. adamia-

nis uflebaTa evropuli konvencia pirdapir exeba policiis oficrebs 

maTi movaleobebisa da valdebulebebis Sesrulebisas. amave dros, 

policiis oficrebi adamianis uflebaTa upirveles damcvelebad gvev-

linebian. TavianTi uflebamosilebis saTanadod SesrulebiT isini 

ara mxolod daicaven individTa uflebebs, aramed Seqmnian socialuri 

da ekonomikuri ganviTarebisTvis saWiro pirobebsac.

evropis sabWos kodeqsi policiis eTikis Sesaxeb miRebulia 2001 wels. 

es aris evropis sabWos ministrTa komitetis rekomendacia320, romelic 

adgens (rekomendaciis danarTSi) arasavaldebulo principebs, Seqmnils 

Sidasaxelmwifoebriv doneze gavlenis mosaxdenad. adamianis ufle-

baTa evropuli sasamarTlos precedentul samarTalSi dadgenili bevri 

principi asaxulia policiis eTikis kodeqsSic. magaliTad, strasburgis 

sasamarTlos precedentul samarTals dRemde laitmotivad gasdevs pro-

porciulobis gansakuTrebuli mniSvneloba policielTa mier kanoniT 

320.	Rec(2001)10 policiis eTikis evropuli kodeqsis Sesaxeb.
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nebadarTuli uflebamosilebis gamoyenebisas; meore principia poziti-

uri valdebuleba - pirTa dacva mesame mxaris ukanono qmedebebisagan; 

mesame ki gamoisaxeba demokratiul TavisuflebaTa - rogoricaa protes-

tis gamoxatva - dacviT. yvela es principi asaxulia kodeqsSic321.

kodeqsSi xazgasmulia policiis samsaxuris fundamenturi principebi de-

mokratiaSi: sajaro simSvidis, kanonisa da wesrigis SenarCuneba sazoga-

doebaSi; individis fundamentur uflebaTa da TavisuflebaTa dacva da 

pativiscema; danaSaulis prevencia da aRmofxvra; danaSaulis gamovlena; 

sazogadoebis daxmareba da misi momsaxureba. am mizniT, policiis opera-

ciebi unda akmayofilebdes kanonis uzenaesobis arsebiT pirobebs, anu 

isini unda Catardes erovnuli samarTlisa da saerTaSoriso standartebis 

Sesabamisad (Sidasaxelmwifoebrivi samarTali da regulaciebi unda iyos 

sazogadoebisaTvis xelmisawvdomi, sakmarisad naTeli da zusti).

policiis organizaciulma struqturam - "rogorc kanonis uzenaesobis 

garantma da sazogadoebisTvis servisebis mimwodebelma" - xeli unda 

Seuwyos sazogadoebis pativiscemis ideis Seqmnasa da SenarCunebas322.  

garda amisa, organizaciulma elementebma unda gaaZlieros sajaro urT-

erTobebi da efeqtiani TanamSromloba sxva saTanado uwyebebTan, 

adgilobriv gaerTianebebTan, arasamTavrobo organizaciebsa da sxva 

Sesabamis jgufebTan, eTnikur umciresobaTa CaTvliT. aucilebelia 

sakmarisi funqciuri damoukidebloba sxva saxelmwifo organoebi-

sagan. garda amisa, calsaxad unda gaimijnos policiis, prokuraturis, 

sasamarTlosa da penitencialuri sistemebis funqciebi; policias ar 

unda hqondes sxva organoebis makontrolebeli funqcia da mkacrad 

unda scemdes pativs marTlmsajulebis sistemis damoukideblobasa da 

miukerZoeblobas. meore mxriv, saWiroa funqciuri da saTanado Tanam-

Sromloba policiisa da sazogadoebrivi prokuraturis samsaxurebs So-

ris (da iq, sadac Sidasaxelmwifoebrivi samarTliT policia sazoga-

doebriv prokuraturas an gamomZiebel mosamarTles eqvemdebareba, mas 

naTeli instruqcia unda mieces danaSaulis gamoZiebis politikis pri-

oritetebsa da calkeul saqmeebSi sisxlis samarTlebrivi gamoZiebis 

progresze). sisxlis samarTlis marTlmsajulebis procesSi dacvis ad-

vokatebs pativi unda scen, policiis oficrebma ki uzrunvelyon, rom 

efeqtiani gaxdes iuridiul daxmarebaze xelmisawvdomobis ufleba, gan-

sakuTrebiT maSin, roca pirs aRekveTeba Tavisufleba.

321.	ix. qvemoT danarTi B.

322.	policiis eTikis kodeqsi, §12.
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Zalian mniSvnelovania profesionalizmi (korufciis aRmofxvrasTan 

erTad). amgvarad, personali unda daiqiraon obieqtur - da ara dis-

kriminaciul - safuZvlebze dayrdnobiT da saTanado kvalifikaciisa 

da gamocdilebis gaTvaliswinebiT, rac policiis TanamSromlebs sa-

Sualebas miscems, "iyvnen Camoyalibebulni, samarTlianni, komunika-

belurni, hqondeT jansaRi Sefasebis unari, farTo Tvalsawieri da,  

sadac saWiroa, liderobisa da menejmentis unarebi". aseve sasurvelia, 

rom kargad esmodeT socialuri, kulturuli da sazogadoebrivi sakiTxe-

bi.323 treningebi (rogorc sawyisi, ise mimdinare) unda efuZnebodes 

demokratiis, kanonis uzenaesobisa da adamianis uflebaTa dacvis  

fundamentur Rirebulebebs (gansakuTrebiT ki moicavdes praqtikul 

treningebs Zalis gamoyenebasa da limitebze adamianis uflebaTa aRi-

arebul principebTan mimarTebiT, aseve srulad unda gaiTvaliswinon 

rasizmisa da qsenofobiis aRmofxvris saWiroeba). kodeqsSi asaxulia 

saxelmZRvanelo miTiTebac zogad Tu konkretul situaciebSi policiis 

qmedebebsa da Carevebze. is efuZneba zogad principebs, romlebic 

gamoxatavs adamianis uflebaTa evropuli konvenciis moTxovnebs. 

magaliTad, "policiis TanamSromlebi gulwrfelni unda iyvnen, pati-

viscemas gamoxatavdnen sazogadoebis mimarT da gansakuTrebul yur-

adRebas uTmobdnen im pirTa mdgomareobas, romlebic mowyvlad jgufs 

miekuTvnebian.324 policielebma Tavisuflebis aRkveTas "rac SeiZleba 

iSviaTad unda mimarTon, misi aRsrulebisas ki pativi scen TiToeuli 

dakavebulis Rirsebas, mowyvladobas da pirad saWiroebebs".325

policiis oficerTa uflebebi

aqamde msjelobaSi araerTxel gaesva xazi policiis oficerTa pa-

suxismgeblobebs. es gasagebicaa, magram aucilebelia imis gac-

nobierebac, rom policiis oficrebs aqvT uflebebic. evropis sab-

Wos kodeqsi policiis eTikis Sesaxeb moicavs debulebebs policiis 

TanamSromelTa uflebebzec, maT Sorisaa:

►► mkafio gancxadeba, rom policiis oficrebi "sargebloben 
imave samoqalaqo da politikuri uflebebiT, rogoric aqvT 
sxva moqalaqeebs. am uflebebis SezRudva dasaSvebia mxolod 

323.	Ibid. §23.

324.	Ibid. §44.

325.	Ibid. §54.
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maSin, roca es aucilebelia policiis uflebamosilebis gansax-
orcieleblad demokratiul sazogadoebaSi - kanonis Tanaxmad 
da adamianis uflebaTa evropuli konvenciis Sesabamisad"326.

►► gancxadeba, rom policiis oficrebi srulad unda sarge-
blobdnen socialuri da ekonomikuri uflebebiT, maT So-
ris, warmomadgenlobiTi organizaciebis Seqmnis, saTanado 
anazRaurebis miRebisa da socialuri dacvis uflebiT.

►► damoukidebeli tribunalis mier gamotanili nebismieri dis-
ciplinuri gadawyvetilebis gadasinjvis uflebiT.

►► dausabuTebeli braldebebisagan dacvis uflebiT.

aucilebelia am debulebaTa inkorporireba SidasamarTlebriv sis-

temebSi, raTa policiis oficrebi saTanadod iyvnen daculni. aqve 

mokled ganixileba am kodeqsisa da strasburgis sasamarTlos prec-

edentuli samarTlis urTierTkavSiri.

policiis oficrebi da gaerTianebis Tavisufleba

mniSvnelovani principia, rom policiis oficrebi sargebloben imave 

samoqalaqo da politikuri uflebebiT, rogoriTac sxva adamianebi. 

erT-erTi am uflebaTagani gaerTianebis Tavisuflebaa. igi moicavs 

uflebas, Seqmnan da gaerTiandnen profesiul kavSirebsa da sxva war-

momadgenlobiT asociaciebSi. nebismieri Careva am uflebebSi konkre-

tul dasabuTebas saWiroebs; es unda moxdes kanonis Sesabamisad da 

gamomdinareobdes am qveynis policiis samsaxuris specifikurobidan. 

raime akrZalvisTvis sakmarisi ar aris zogadi safuZvlis miTiTeba.

adamianis uflebaTa evropulma sasamarTlom ganacxada, rom policiis 

oficrebs akisriaT loialurobis, TavSekavebisa da sifrTxilis ga-

moCenis specialuri valdebuleba.327 Sesabamisad, policiis oficrebisa 

da policielTa warmomadgenlobiTi asociaciebis Careva politikur 

mosazrebaTa gamoxatvaSi dasaSvebia, Tu igi "miznad isaxavs im 

moTxovnis pativiscemas, rom policiis oficrebma TavianTi mo-

sazrebebis gamoxatvisas miukerZoebloba gamoavlinon sazogadoebis 

326.	ministrTa komitetis rekomendacia (Rec. (2001)10), miRebuli 2001 wlis 19 
seqtembers, §31.

327.	Trade Union of the Police in the Slovak Republic and Others v Slovakia, 25 seqtemberi, 
2012, §57 da 69.



137
►

gverdiprofesionaluri policiis samsaxuris SenarCuneba

TvalSi ndobisa da avtoritetis SesanarCuneblad..."328

bevr evropul qveyanaSi policiis oficrebs ekrZalebaT aqtiuri monaw-

ileoba politikaSi. amis mizezi is aris, rom policia politikurad 

neitraluri unda iyos, im faqtis aRiarebiT, rom is saxelmwifos 

emsaxureba.329 es mtkice argumentia totalitaruli warsulis mqone qvey-

nebSi, sadac aseTi reJimebi policiis ZalisxmeviT ganmtkicda. 

—— saqmeSi Rekvenyi v Hungary sasamarTlom ganacxada, rom "demokratiul 

principebis Sesabamisia survili - policiis arsebiTi roli sazogadoe-

baSi ar SeibRalos misi oficrebis politikuri neitralobis rRveviT."330

policiis oficrebi da braldebebi  

samarTaldarRvevaTa Sesaxeb

am saxelmZRvaneloSi arsebiTi adgili eTmoba im sakiTxs, rom 

saWiroa damoukideblad da efeqtianad gamoiZion sarwmuno braldebe-

bi, garkveul SemTxvevebSi, policiis oficerTa samarTaldarRvevebis 

Sesaxeb. magaliTad, saxelmwifos efeqtiani gamoZiebis pozitiuri 

valdebuleba ekisreba, roca arsebobs sarwmuno braldeba an sxva 

miniSneba, rom pirs arasaTanadod moepyrnen da es mopyroba me-3 

muxlis farglebSi xvdeba. es me-3 muxlis e.w. "procesualuri aspeqti" 

an "procesualuri nawilia", Tumca, aRniSnuli valdebuleba SeiZleba 

warmoiSvas adamianis uflebaTa evropuli konvenciis sxva debule-

bebis Tanaxmadac. Tu arasaTanado mopyrobis sarwmuno mtkiceba-

ze saxelmwifos mier Catarebuli gamoZieba arasaTanadod CaiTvala, 

dadgindeba konvenciiT daculi garantiis darRveva. maSasadame, ga-

rantiis "procesualuri nawili" praqtikaSi am garantiis efeqtianobas 

gansazRvravs. am mizniT, gamoZieba sakmarisad gulmodgined unda 

Catrdes, riTac SesaZlebeli gaxdeba faqtebis dadgena, paruxismgebel 

pirTa gamovlena da dasja. Tumca, mniSvnelovania aRiniSnos, rom 

gamoZiebis valdebuleba "orientirebulia ara Sedegze, aramed saSuale-

bebze": aucilebeli ar aris, yvela gamoiZieba warmatebiT dasruldes an 

gamoZiebis daskvnebi daemTxves movlenaTa mosarCeliseul versias; 

328.	Ibid. §70.

329.	Rekvenyi v Hungary, 20 maisi, 1999, §41.

330.	Ibid.
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magram principulad mniSvnelovania, rom gamoZiebiT SesaZlebeli gax-

des saqmis garemoebebis dadgena da, Tu braldebebi gamarTldeba, 

pasuxismgebel pirTa gamovlena da dasja".331

angariSvaldebulebis es moTxovna niSnavs, rom SesaZloa, policiis 

oficrebi gamoZiebis obieqtebi gaxdnen - discilpinuri an sisxlis 

samarTaldarRvevebis gamo. iyo gamoZiebis obieqti, Zalze stresuli 

sakiTxia, rogor profesionaluradac unda warimarTos gamoZieba da 

ranairic unda iyos samarTaldarRveva. policiis oficrebi, umetesad, 

iseTive uflebebiT sargebloben, rogoriTac sxva pirebi, romelTa 

winaaRmdegac mimarTulia gamoZieba, Tu gamoZiebis obieqti sisxlis 

samarTaldarRvevaa. roca disciplinuri samarTalwarmoebis Sedegi samo-

qalaqo uflebebisTvis ganmsazRvrelia (mag: samsaxuridan gaTavisufle-

ba), me-6 muxliT daculi garantiebi gamoiyeneba, garda im SemTxvevisa, 

roca Sidasaxelmwifoebrivi samarTali mkafiod gamoricxavs amgvar 

samarTalwarmoebas da es akrZalva saxelmwifos interesebSi arsebul 

obieqtur safuZvlebs emyareba".332 roca disciplinuri samarTalwarmoeba 

konvenciis me-6 muxls moicavs (rac moiTxovs, rom pirma, vis winaaRm-

degac mimdinareobs sisxlis samarTalwarmoeba, srulad isargeblos sap-

roceso uflebebiT - mis mimarT samarTalwarmoebis samarTlianobis 

uzrunvelsayofad), pirma dacvis damatebiTi garantiebiT unda isargeb-

los me-6 muxlTan mimarTebiT. es garantiebi moicavs:

►► braldebis detalebis codnis uflebas;

►► mowmeTa gamoZaxebisa da jvaredini dakiTxvis uflebas;

►► sasamarTlos mier misi saqmis gonivrul vadaSi ganxilvis 
uflebas;

►► uflebas, hqondes sakmarisi dro da SesaZleblobebi saku-
Tari dacvis mosamzadeblad.333

garda amisa, daculi unda iyos im pirTa piradi da ojaxuri cxovrebis 

pativiscemis ufleba, vis winaaRmdegac mimdinareobs sisxlis samar-

Talwarmoeba. es ufleba garkveul farglebSia moqceuli da, Sesabam-

isad, SesaZlebelia misi SezRudva zogierT situaciaSi. roca sisxlis 

331.	Barabanshchikov v Russia, 8 ianvari, 2009, §54.

332.	Vilho Eskelinen and Others v Finland, 19 aprili, 2007, §62.

333.	ix. zemoT gv.90-93. me-6 muxlTan dakavSirebiT damatebiTi detalebis 

naxva SesaZlebelia Semdeg bmulze: http://echr.coe.int/NR/rdonlyres/687924D0-
A8FF-4EE7-99C81707A6FCF466/0/DG2ENHRHAND032006.pdf
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samarTalwarmoeba mimarTulia policiis oficerTa winaaRmdeg, medias da 

sazogadoebas ainteresebT saqmis detalebi. garda amisa, sazogadoeba 

dainteresebulia imiTac, arsebobs Tu ara damoukidebeli da efeqtiani 

meqanizmi aseTi saCivrebis gamosaZieblad. Tumca, daculobis an us-

afrTxoebis TvalsazrisiT, SesaZloa, problemebi gauCndeT im policie-

lebs - an maT ojaxebs - romelTa vinaobac gamJRavndeba. garda amisa, 

sazogadoebisaTvis policiis oficris vinaobis codnaze metad is aris 

saintereso, rom es oficeri disciplinur an sisxlis samarTalwarmoebas 

daeqvemdebara. wesisamebr, me-6 muxlis Tanaxmad, samarTalwarmoeba sa-

jaro unda iyos, Tumca, rig situaciebSi, gamovlenili safrTxis safuZ-

velze da erovnuli kanonmdeblobis Sesabamisi debulebebis Tanaxmad 

- romlebic sasamarTlos braldebulis vinaobis dafarvis SesaZleblobas 

aZlevs - policiis oficerTa vinaoba ar unda gamJRavndes.

policiis oficerTa dacva sasamarTlos mier  

maTi sisxlis samarTlis saqmis ganxilvisas

strasburgis sasamarTlom dauSva, rom zogjer, mowyvlad mowmeTa da-

sacavad, SesaZloa saWiro gaxdes specialuri RonisZiebebi - magali-

Tad, maTi vinaobis dafarva an maTi dacva, vidre isini sasamarTloSi 

Cvenebas aZleven. es zogadi gamoyenebis wesia, magram SesaZloa gan-

sakuTrebiT relevanturi iyos policiis zogierT oficerTan mimarTe-

biT. Tumca, dauSvebelia, siCqaris gamo aseTi RonisZiebebiT Caerion 

braldebulis fundamentur uflebaSi - sasamarTlom misi saqme samar-

Tlianad ganixilos. es sakiTxi zogadad ganixileba mtkicebulebis 

dasaSvebobis samarTlianobasTan mimarTebiT. sasamarTlom droTa 

ganmavlobaSi sakuTari midgoma SeimuSava. am iurisprudenciaSi gansa-

kuTrebuli mniSvneloba eniWeba erovnuli sasamarTloebis Sefasebas 

- saWiroa Tu ara mowmeebis anonimurad datoveba. mowmeTa anonimuro-

bis dacvis gadawyvetileba unda eyrdnobodes iseT safuZvlebs, romle-

bic calkeul saqmeSi relevanturic iyo da sakmarisic imis saCveneblad, 

rom mowmis interesebma gadawones braldebulis interesebi.

—— saqmeSi Lüdi v Switzerland Cvenebebi misca saidumlo policiis 
oficerma, romlis vinaobac ucnobi iyo ganmcxadeblisaTvis, Tumca, 

igi mas xuTjer Sexvda. saxelmwifos mtkicebiT, arsebiTi iyo said-

umlo agentebis anonimurobis dacva, raTa narkomovaWreTa gaSifvra 

moexerxebinaT. sasamarTlom miiCnia, rom amgvar gamoZiebebSi Car-

Tuli oficris anonimurobis legitimuri interesi ise unda daecvaT, 
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rom ar dazianebuliyo dacvis interesebi. aRniSnuli oficris mowmed 

dakiTxva am saqmeSi ar moindomes arc gamomZiebelma mosamarTlem 

da arc saqmis ganmxilvelma sasamarTloebma. maT arc dapirispireba 

CautarebiaT, raTa am piris gancxadebebi ganmcxadeblis mtkicebebi-

sTvis SeedarebinaT; arc dacvis mxares hqonia oficris dakiTxvis 

SesaZlebloba, rom misi sandooba eWvqveS daeyenebina. amgvarad, 

aRniSnuli garantia darRveulad CaiTvala.334

—— saqmeSi Van Mechelen and Others v the Netherlands sasamarTlom 

me-6 muxlis darRveva daadgina, radgan dacvis mxarem ara mxolod ar 

icoda policiis oficerTa vinaoba, aramed mas arc maT manerebze 

dakvirvebis saSualeba mieca pirdapiri dakiTxvisas. Sesabamisad, ar 

hqonda maTi sandoobis gadamowmebis SesaZlebloba. saxelmwifom ver 

SeZlo sasamarTlosTvis damakmayofileblad aexsna, ase ukiduresad 

ratom SezRuda braldebulis uflebebi; man ver SeZlo daebalansebina 

is barierebi, romlebic dacvis mxares Seeqmna saqmis wardgenisas. 

garda amisa, sasamarTlom miiCnia, rom amgvar situaciaSi policiis 

oficris mdgomareoba "garkveulwilad gansxvavdeboda sxva aradain-

teresebuli mowmis an msxverplis mdgomareobisagan" - gamoZiebas-

Tan misi axlo kavSiris gamo - Sesabamisad, anonimuri policieli 

mowmisaTvis "unda miemarTaT mxolod gamonaklis SemTxvevebSi".335

xelsayreli samuSao pirobebis ufleba

policiis oficrebs, iseve rogorc yvela sajaro moxeles, aqvT xel-

sayreli samuSao pirobebis ufleba, aseve, ufleba - "uzrunvelyofil-

ni iyvnen specialuri samedicino da usafrTxoebis RonisZiebebiT, 

policiis samsaxuris specifikurobis gaTvaliswinebiT".336 es saWiroa 

imisaTvis, rom policielTa profesia sazogadoebaSi aRiaron mniS-

vnelovan saqmianobad, romlis dauflebis survilic bevrs gauCndeba. 

garda amisa, roca policiis oficrebs aqvT saTanado anazRaureba, 

maTi korufciaSi Cabmis albaToba naklebia. 

334.	Lüdi v Switzerland, 15 ivnisi, 1992, §44-50.

335.	Van Mechelen and Others v the Netherlands, 23 aprili, 1997, §56-65.

336.	policiis eTikis evropuli kodeqsi, §32.
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danarTi A.  

rogorc zemoT aRiniSna,337 wamebisa da araadamianuri an Rirsebis Semlax-

veli mopyrobis an dasjis aRkveTis evropuli komitetis, CPT-s, muSaoba 
pirdapir ukavSirdeba policiis oficrebis samuSaos. gansakuTrebiT mniS-

vnelovania Semdegi amonaridebi CPT-s standartebis bolo krebulidan:338

a.	 dapatimreba samarTaldamcveli pirebis mier;

b.	 advokatze xelmisawvdomoba, rogorc arasaTanado mopyrobis 
aRkveTis saSualeba;

c.	 	TavisuflebaaRkveTili arasrulwlovnebi;

d.	 	TavisuflebaaRkveTili qalebi;

e.	 	eleqtruli ganmuxtvis iaraRi;

f.	 	dausjelobis aRmofxvra.

a. dapatimreba samarTaldamcveli pirebis mier

amonaridi me-2 zogadi angariSidan [CPT/Inf (92) 3]

36.	 CPT gansakuTrebul mniSvnelobas aniWebs policielTa mier da-

kavebuli pirebis sam uflebas. esenia: ufleba, pirma Tavisi daka-

vebis Sesaxeb sakuTari surviliT SerCeul mesame mxares Seatyobinos 

(ojaxis wevrs, megobars, sakonsulos); advokatze xelmisawvdomobis 

ufleba; da ufleba, moiTxovos, rom samedicino Semowmeba mis mier 

SerCeulma eqimma Cautaros (nebismieri samedicino Semowmebis para-

lelurad, romelsac Caatarebs policiis mier gamoZaxebuli eqimi).339 es 

337.	ix. gv.24, 51 da 100

338.	amonaridi CPT/Inf/E (2002) 1 - Rev. 2011.

339.	am uflebas mogvianebiT Semdegi formulireba mieca: eqimze xelmisawv-

CPT-is standartebi da policia
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uflebebi, CPT-s azriT, dacvis sami yvelaze fundamenturi garantiaa 

dakavebuli piris mimarT arasaTanado mopyrobis winaaRmdeg da man 

am uflebebiT sargebloba Tavisuflebis aRkveTisTanave unda dai-

wyos, imis miuxedavad, rogor aRwers mas Sesabamisi samarTlebrivi 

sistema (Sepyroba, dakaveba da sxva).

37.	 policiaSi dakavebul pirebs dauyovnebliv unda ecnoboT maTi 

yvela uflebis Sesaxeb, 36-e punqtSi Camoyalibebuli uflebebis CaT-

vliT. amas garda, xelisuflebis organoTa nebismieri SesaZlebloba, 

am uflebaTagan romelimes gamoyeneba daayovnos marTlmsajulebis 

interesebis dacvis mizniT, unda iyos naTlad Camoyalibebuli, am 

SesaZleblobiT sargebloba ki - droSi mkacrad SezRuduli. rac Seexeba 

advokatze xelmisawvdomobisa da sakuTari surviliT SerCeuli eqimis 

mier Semowmebis uflebebs, iseT sistemebSi, sadac, gamonaklisis 

saxiT, advokatebisa da eqimebis amorCeva SesaZlebelia Sesabamis 

profesiul organizaciebTan SeTanxmebuli, winaswar Sedgenili si-

idan, am uflebebiT sargeblobis dayovnebis saWiroeba ikargeba.

38.	 sapolicio patimrobaSi pirTa advokatze xelmisawvdomobis 

ufleba gulisxmobs rogorc advokatTan dakavSirebas, aseve advoka-

tis mier monaxulebas (orive SemTxvevaSi maTi saubrebis konfiden-

cialobis dacviT). igi aseve moicavs piris uflebas - mis dakiTxvas 

daeswros advokati. 

rac Seexeba pirTa samedicino Semowmebas sapolicio patimrobisas, 

yvela aseTi Semowmeba unda Catardes ise, rom policielebi ver is-

mendnen da, sasurvelia, verc xedavdnen am process. garda amisa, eqimma 

oficialur oqmSi unda daafiqsiros am Semowmebebis Sedegebi, aseve, 

dakavebulis gancxadebebi da sakuTari daskvnebi. es oqmi xelmisawv-

domi unda iyos dakavebulisa da misi advokatisaTvis.

39.	 dakiTxvis procesTan dakavSirebiT, CPT miiCnevs, rom unda 

arsebobdes naTeli wesebi an saxelmZRvanelo principebi, riTac 

policia ixelmZRvanelebs dakiTxvebisas. isini unda moicavdes inter 
alia Semdeg sakiTxebs: dakavebulis informireba im pirTa vinaobis 

Sesaxeb (saxeli da/an nomeri), romlebic dakiTxvas eswrebian; da-

domobis ufleba, imis CaTvliT, rom igi Seamowmos mis mierve SerCeulma 

eqimma, Tu dakavebul pirs amis survili eqneba (policiisgan gamoZaxebuli 

eqimis mier Catarebuli nebismieri samedicino Semowmebis paralelurad).
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kiTxvisTvis dasaSvebi drois xangrZlivoba; dakiTxvebs Soris Ses-

venebis intervalebi; adgilebi, sadac SesaZloa dakiTxvebi Catardes; 

unda idges Tu ara dakavebuli SekiTxvebze pasuxis gacemisas; im 

pirTa dakiTxva, romlebic narkotikis, alkoholis an sxva nivTiere-

baTa zemoqmedebis qveS imyofebian. aseve aucilebelia, rom mudmivad 

inaxebodes Canaweri, sadac asaxuli iqneba: intervius dawyebisa da 

dasrulebis dro; dakavebulis mier dakiTxvisas gamoTqmuli nebismieri 

moTxovna; da yvela is piri, romlebic daeswrnen dakiTxvis process. 

CPT acxadebs, rom policielTa dakiTxvebis eleqtroCanaweris gakeTe-

ba damatebiTi garantiaa dakavebulTa arasaTanado mopyrobisagan da-

sacavad (iseve, rogorc mniSvnelovani upiratesoba policiisaTvis).  

40.	 CPT miiCnevs, rom sapolicio patimrobaSi myof pirTa fundamen-

turi garantiebi ganmtkicdeba (policielebs ki, savaraudod, saqme Seum-

subuqdebaT), Tu TiToeuli dakavebulis Sesaxeb iarsebebs erTaderTi da 

yovlismomcveli sapatimro oqmi, sadac misi patimrobis yvela aspeqti da 

mis mimarT gatarebuli yvela RonisZieba Caiwereba (rodis da ra safuZ-

vliT aRekveTa Tavisufleba; rodis gaacnes uflebebi; sxeulze napovni 

dazianebebi, sulieri avadmyofoba da a.S; rodis daukavSirda igi uaxloes 

naTesavebs/sakonsulos da advokats da rodis moinaxules maT; rodis 

miawodes sakvebi; rodis daikiTxa; rodis gadaiyvanes an gaaTavisufles 

igi da a.S.). dakavebuls xeli unda moawerinon sxvadasxva Canawerze (mag: 

piris mflobelobaSi arsebuli nivTebis CamonaTvali; faqti, rom mas 

uflebebi gaacnes da man gamoiyena an uari Tqva maTze). saWiroebisas 

aseTi xelmoweris ararseboba unda aixsnas. garda amisa, dakavebulis 

advokats xeli unda miuwvdebodes am sapatimro oqmze.

41.	 garda amisa, dacvis arsebiTi garantiaa damoukidebeli meqanizmis 

arseboba im saCivrebis gansaxilvelad, romlebic Seexeba mopyrobas 

sapolicio patimrobisas. 

42.	 sapolicio patimroba SedarebiT cota xans grZeldeba. Sesabam-

isad, ver moviTxovT, rom patimrobis pirobebi policiis dawesebule-

bebSi iseTive kargi iyos, rogoric sxva sapatimro dawesebulebebSi, 

sadac dakavebul pirebs grZeli vadiT aTavseben. Tumca, aucilebelia, 

rom daculi iyos elementaruli materialuri moTxovnebi.

policiis saknis zoma gonivrulad  unda  Seesabamebodes adamianTa 

im raodenobas, romelzec aris gaTvlili; mas unda hqondes saTa-
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nado - umjobesia bunebrivi - ganaTeba (mag: kiTxvisTvis, oRond 

ara Zilis saaTebSi) da ventilacia; garda amisa, saknebSi unda idges 

mosasvenebeli saSualebebi (mag: dafiqsirebuli erT an ramdenimead-

giliani skami), im pirebisaTvis ki, romlebic iZulebulni arian, iq 

Rame gaaTenon, gamoyofili unda iyos sufTa leibebi da sabnebi. 

sapatimroSi myof pirebs bunebrivi moTxovnilebebis dakmayofileba 

sufTa da dasaSveb pirobebSi unda uwevdeT da xeli miuwvdebodeT hi-

gienis saTanado saSualebebze. maT sakvebi Sesabamis droebSi unda 

miawodon. racionSi yoveldRiurad unda Sediodes erTi sruli sadili 

(mag: ufro msuye, vidre sendviCia).340

43.	 sxva sakiTxia, ra miiCneva gonivrul zomad policiis saknisTvis 

(an raime sxva tipis sapolicio oTaxisTvis, romelic gankuTvnilia 

dakavebulTa/patimarTa mosaTavseblad). am sakiTxis Sefasebisas bev-

ri faqtoria gasaTvaliswinebeli, Tumca, CPT-s delegacia mixvda, rom 
amasTan dakavSirebiT saWiroa arsebobdes zogadi saxelmZRvanelo 

principebi. amJamindeli kriteriumebiT, im erTadgiliani sapolicio 

saknis farTobi, sadac dakavebulebs ramdenime saaTze metxans aT-

avseben, unda iyos 7m2, kedlebs Soris 2 an meti metri unda iyos, 

iatakidan Weramde ki - 2.5 m. 

amonaridi me-6 zogadi angariSidan [CPT/Inf (96) 21]

14. CPT miesalmeba misi muSaobisadmi mxardaWeras, romelic gamoxatu-
lia saparlamento asambleis rekomendaciaSi 1257 (1995) evropis 

sabWos wevr saxelmwifoebSi patimrobis pirobebTan dakavSirebiT. 

is gansakuTrebiT kmayofilia informaciiT, romelic Seityo 1257 

rekomendaciaze pasuxidan: ministrTa komitetma wevr saxelmwifoTa 

xelisuflebis organoebs mouwoda, Seasrulon saxelmZRvanelo prin-

cipebi sapolicio patimrobis Sesaxeb, romlebic dadgenilia CPT-s 
me-2 zogad angariSSi (cf. CPT/Inf (92) 3, § 36- 43).

amasTan dakavSirebiT, unda aRiniSnos, rom konvenciis wevri zogi-

erTi saxelmwifo ar asrulebs CPT-is zog rekomendacias sapolicio 

340.	CPT advokatirebas uwevs im azrs, rom yoveldRiurad sufTa haerze gaas-

eirnon is dakavebulebi, romlebsac sapolicio patimrobaSi 24 saaTis an 

ufro meti xnis ganmavlobaSi uwevT darCena.
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patimrobaSi myof pirTa arasaTanado mopyrobisagan dacvis garan-

tiebis Sesaxeb - saxeldobr, rekomendacias, rom am pirebma dakavebi-

sTanave SeZlon advokatze xelmisawvdomobis uflebis gamoyeneba. 

15.	 CPT xazs usvams, rom misi praqtikidan gamomdinare, damcirebisa 
da fizikuri Zaladobis/arasaTanado mopyrobis safrTxe yvelaze didia 

swored Tavisuflebis aRkveTis Semdgom. Sesabamisad, policiis gan-

yofilebaSi gadayvanili pirebisaTvis advokatze xelmisawvdomobis 

uflebis gamoyeneba arsebiTi garantiaa arasaTanado mopyrobis winaaR-

mdeg. es SesaZlebloba gadaarwmunebs maT, visac aseTi mopyroba aqvs 

ganzraxuli dakavebulis mimarT; amas garda, advokati ukeT SeZlebs sa-

Tanado zomebis miRebas arasaTanado mopyrobis SemTxvevaSi.

CPT aRiarebs, rom marTlmsajulebis interesebis dasacavad, gamonak-

lisis saxiT, zogjer SesaZloa aucilebeli gaxdes dakavebulis mier 

SerCeul advokatze xelmisawvdomobis dayovneba garkveuli vadiT. Tum-

ca, aman ar unda gamoiwvios aRniSnuli uflebis ugulebelyofa mTel 

gansaxilvel periodSi. aseT SemTxvevebSi pirs unda mieces saSualeba, 

daukavSirdes sxva damoukidebel advokats, romelic sando iqneba da 

safrTxes ar Seuqmnis sapolicio gamoZiebis legitimur interesebs.

16.	 CPT-m me-2 zogad angariSSi xazi gausva imasac, rom policiis 
ganyofilebaSi gadayvanil pirebs dauyovnebliv unda ecnoboT maTi 

uflebebis Sesaxeb. 

CPT-s azriT, amisaTvis policiam dakavebis momentidanve sistematu-

rad unda gadasces pirebs forma, romelSic naTlad iqneba Camoyalie-

bebuli maTi uflebebi. garda amisa, am pirebma xelmoweriT unda 

daadasturon, rom ecnobaT TavianTi uflebebis Sesaxeb. 

zemoaRniSnuli RonisZiebebi advili Sesasrulebelia, iafia da efeqtiani.

amonaridi me-12 zogadi angariSidan [CPT/Inf (2002) 15]

33. 	sazogadoebis kargad funqcionirebisaTvis arsebiTia, rom 

policias hqondes uflebamosileba - Seipyros, droebiT daakavos da 

dakiTxos sisxlis samarTlis danaSaulSi eWvmitanili da sxva kat-

egoriis pirebi. Tumca, es uflebamosileba TavisTavad warmoSobs 

damcirebisa da fizikuri Zaladobis safrTxes. CPT-s saqmianobis 
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arsi swored gzebis Ziebaa am safrTxis minimumamde Sesamcireblad 

- ise, rom policias xeli ar SeeSalos Tavisi movaleobebis saTa-

nadod SesrulebaSi. ramdenime qveyanaSi pozitiuri cvlilebebi aRin-

iSna sapolicio patimrobis sferoSi; Tumca, CPT Tavis daskvnebSi 

xSirad usvams xazs am Zalisxmevis gagrZelebis saWiroebas. 

34. 	sisxlis samarTlis danaSaulSi eWvmitanilTa dakiTxva Sesabamisi 

specialistebis saqmea, risi damakmayofileblad Sesrulebac specialur 

treningebs saWiroebs. upirvelesad, absoluturad naTeli unda iyos 

amgvari dakiTxvis zusti mizani - sarwmuno informaciis miReba 

gamosaZiebeli sakiTxis Sesaxeb simarTlis dasadgenad, da ara aRi-

arebis mopoveba pirisgan, romelic dakiTxvis warmmarTvel oficerTa 

TvalSi ukve damnaSavea. imisaTvis, rom samarTaldamcveli pirebi ze-

moxsenebuli miznisTvis moqmedebdnen, saTanado treningebis orga-

nizebis garda, aucilebelia qcevis kodeqsis Seqmna sisxlis samarTlis 

danaSaulSi eWvmitanilTa dakiTxvisTvis. 

35.	 ramdenime welia CPT-s delegaciebs saSualeba aqvT, bevr daka-

vebuls gaesaubron sxvadasxva qveyanaSi. es adamianebi sarwmunod 

Ciodnen, rom gaxdnen fizikuri Zaladobis an sxvagvari damcirebisa 

Tu zewolis msxverplni policiis oficrebis mxridan, romlebic cdi-

lobdnen, maTgan aRiarebiTi Cvenebebi mieRoT dakiTxvisas. cxadia, 

sisxlis samarTlis marTlmsajulebis sistema, sadac premiaa dawesebu-

li aRiarebiTi mtkicebulebis mopovebaze, qmnis safuZvels, rom dana-

Sualis gamoZiebaSi CarTulma oficrebma - romlebic xSirad zewolas 

ganicdian Sedegis misaRwevad - fizikur da fsiqologiur Zaladobas 

mimarTon. wamebisa da arasaTanado mopyrobis sxva formebis aRkve-

TisaTvis fundamenturad mniSvnelovania danaSaulis gamoZiebis is-

eTi meTodebis Camoyalibeba, romlebisTvisac arsebiTi aRar iqneba 

aRiarebiTi Cvenebebi da dakiTxviT mopovebuli sxva mtkicebulebebi 

Tu informacia braldebulis msjavrdebisaTvis.

36.	 policielTa mier dakiTxvebis eleqtronuli formiT (video da 

audio) Cawera - mniSvnelovani damatebiTi garantiaa dakavebulTa 

mimarT arasaTanado mopyrobis winaaRmdeg. CPT kmayofilebiT aRniS-

navs, rom aseTi sistemebis danergva sul ufro met qveyanaSi ganix-

ileba. am saSualebiT uzrunvelyofilia dakiTxvis procesis sruli 

da avTentikuri Canaweris arseboba, rac mniSvnelovnad uwyobs xels 

arasaTanado mopyrobis nebismieri braldebis gamoZiebas. es orive 

mxaris interesebSia - rogorc piris, vinc acxadebs rom arasaTanadod 
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moepyrnen, aseve policielebis, romlebsac usafuZvlo braldebebs uy-

eneben maTi mxridan fizikuri Zaladobis an fsiqologiuri zewolis 

Sesaxeb. sapolicio dakiTxvis eleqtronuli oqmebi aseve amcirebs 

SesaZleblobas, braldebulma mogvianebiT cru Cveneba misces da uary-

os konkretuli braldebebi.

37.	 CPT-s araerTxel da araerT qveyanaSi aRmouCenia Zalze damamcirebe-

li saxis dakiTxvis oTaxebi: magaliTad, mTlianad Savad SeRebili oTax-

ebi, romlebSic ganaTeba mimarTulia im adgilisken, sadac dasakiTxi 

piri zis. amgvari oTaxebi policiis samsaxurSi ar unda arsebobdes.

garda imisa, rom oTaxs unda hqondes saTanado ganaTeba, gaTboba 

da ventilacia, dakiTxvis yvela monawile unda ijdes erTnair da 

Tanabrad komfortul skamze. oficeri, romelic dakiTxvas awarmoebs, 

ar unda ijdes moSorebiT, gamorCeul an amaRlebul adgilas (eWvmit-

anilTan SedarebiT). oTaxi SeRebili unda iyos neitralur ferebSi. 

38.	 zogierT qveyanaSi CPT waawyda sapolicio patimrobaSi myof pir-

Ta Tvalis axvevis praqtikas - kerZod, dakiTxvebisas. CPT-s delega-
ciebma sxvadasxva, xSirad urTierTgamomricxavi ganmartebebi miiRes 

policiis oficrebisgan am praqtikis miznebTan dakavSirebiT. wlebis 

ganmavlobaSi mopovebul informaciaze dayrdnobiT, CPT-sTvis naTe-

lia: umetes SemTxvevebSi dakavebulebs Tvals uxveven imitom, rom ver 

SeZlon samarTaldamcveli pirebis amocnoba, romlebic maT arasaTa-

nadod epyrobian. roca pirze fizikurad ar Zaladoben, misTvis Tva-

lis axveva - patimrobisas da, gansakuTrebiT, dakiTxvisas - daCagvris 

formaa, romlis efeqtic xSirad fsiqologiur Zaladobas utoldeba Se-

sabamisi piris mimarT. CPT-s rekomendaciiT, sapolicio patimrobaSi 

pirebisaTvis Tvalis axveva calsaxad unda aikrZalos.

39.	 CPT-sTvis uCveulo ar aris saeWvo nivTebis povna policiis 

SenobebSi (rogoricaa: xis joxebi, cocxis tarebi, beisbolis joxebi, 

metalis wnelebi, msxvili eleqtrokabelebi, ceclsasroli iaraRebis an 

danebis imitaciebi). amgvari nivTebis arsebobam araerTxel gaxada 

sarwmuno CPT-s delegaciis mier miRebuli saCivrebi, rom am daweseb-
ulebebSi pirebs aSinebdnen da/an scemdnen am sagnebiT. 

aseT sagnebTan dakavSirebiT, policiis oficrebis ganmarteba erT-

nairia - maT es sagnebi eWvmitanili pirebisagan amoiRes da mtkice-

bulebad gamoiyenebdnen. is faqti, rom nivTebi daluquli ar aris da 
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xSirad mimofantulia SenobaSi (zogjer fardebis an karadis ukan 

devs) saeWvos xdis zemoxsenebul ganmartebas. policiis oficrebis 

mxridan arasaTanado qcevaze spekulaciebis gasafantad da dakavebuli 

pirebisaTvis potenciuri safrTxis wyaroebis gasaqrobad, amoRebuli 

nivTieri mtkicebulebebi yovelTvis saTanadod unda dailuqos, aRi-

weros da inaxebodes maTTvis gankuTvnil saTavsoSi. sxva zemoxse-

beuli sagnebi ki policiis dawesebulebebidan unda gaitanon. 

40.	 Tavisi saqmianobis dasawyisidanve, CPT advokatirebas uwevda 
sam uflebas, romliTac policiis mier dakavebul pirebs unda es-

argeblaT. esenia: advokatsa da eqimze xelmisawvdomobis ufleba; 

da ufleba, dakavebis Sesaxeb Seatyobinos Tavisi surviliT Ser-

Ceul naTesavs an sxva mesame mxares. CPT-s rekomendaciebis gaTval-

iswinebiT, bevr qveyanaSi gadaidga nabijebi am uflebebis dasawese-

blad an gasamyareblad. ufro konkretulad, sapolicio patimrobisas 

advokatze xelmisawvdomobis ufleba ukve farTodaa aRiarebuli im 

qveynebSi, sadac CPT vizitiT imyofeboda; zogierTSi ki, sadac es 

ufleba jer ar arsebobs, igegmeba misi daweseba. 

41.	 Tumca, zogierT qveyanaSi, garkveulwilad ewinaaRmdegebian CPT-s 
rekomendacias, rom advokatze xelmisawvdomoba341 dakavebisTanave 

iyos garantirebuli. zog qveyanaSi policiis mier dakavebul pirebs 

am uflebiT sargeblobis saSualeba sapatimroSi garkveuli drois 

gatarebis Semdeg eZlevaT. sxva qveynebSi ufleba qmediTi xdeba, roca 

dakavebuli piri "eWvmitanilis" statuss iZens.

CPT-m araerTxel aRniSna rom, misi gamocdilebidan gamomdinare, 

piris Tavisuflebis aRkveTidan damcirebisa da fizikuri Zaladobis 

yvelaze didi safrTxe arsebobs. Sesabamisad, policiaSi gadayvanil 

pirTa SesaZlebloba - am periodSi xeli miuwvdebodeT TavianT advo-

katze - fundamenturi garantiaa arasaTanado mopyrobis winaaRmdeg. 

am SesaZleblobis arseboba azrs Seacvlevinebs maT, visac dakavebul 

pirTa mimarT Zaladoba hqonda ganzraxuli; garda amisa, advokats Ses-

aZlebloba miecema, Sesabamisad imoqmedos arasaTanado mopyrobis 

SemTxvevaSi. CPT aRiarebs, rom winaswari gamoZiebis kanonieri in-
teresebis dacvis mizniT, gamonaklis SemTxvevebSi, SesaZloa saWiro 

341.	CPT-m mogvianebiT gamoaqveyna ufro detaluri Tavi "advokatze xelmis-

awvdomobis, rogorc arasaTanado mopyrobis aRmofxvris saSualebis Ses-

axeb": ix. 21-e zogadi angariSis § 18-25 (CPT/Inf (2011) 28).
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gaxdes dakavebulis mier SerCeul advokatze xelmisawvdomobis day-

ovneba. Tumca, aman ar unda gamoiwvios advokatze xelmisawvdomobis 

uflebis SezRudva mTel gansaxilvel periodSi. aseT SemTxvevaSi 

pirs xeli unda miuwvdebodes sxva damoukidebel advokatze. 

advokatze xelmisawvdomobis ufleba gulisxmobs masTan sxvebis daus-

wreblad dalaparakebis uflebas. Sesabamisi piri uflebamosili unda iyos, 

rom mis nebismier sapolicio dakiTxvas advokati eswrebodes. bune-

brivia, aman xeli ar unda SeuSalos policias, dakavebuli piri gadaudebel 

sakiTxebTan dakavSirebiT dakiTxos - Tundac advokatis dauswreblad 

(romelsac SesaZloa dauyovnebliv ar ecalos) - an  saqmes CamoaSoros 

advokati, romelic aferxebs dakiTxvis saTanadod Catarebas.

CPT-m aseve xazi gausva, rom advokatze xelmisawvdomobis uflebiT 

unda isargeblos ara mxolod sisxlis samarTlis danaSaulSi eWvmit-

anilma, aramed nebismierma sxva pirma, romelsac kanoni avaldebulebs 

policiis ganyofilebaSi misvlas, magaliTad, "mowmis" saxiT. 

garda amisa, advokatze xelmisawvdomobis ufleba praqtikaSi efeqtianad 

rom gamoiyenebodes, saWiroa saTanado debulebebis miReba im pirTaT-

vis, romlebsac advokatis momsaxurebis anazRaureba ar SeuZliaT.

42.	 sapolicio patimrobaSi pirebi unda sargeblobdnen aRiarebuli 

uflebiT - xeli miuwvdebodeT eqimze. sxvagvarad rom vTqvaT, eqimi 

dauyovnebliv unda gamoiZaxon, roca piri samedicino Semowmebas 

iTxovs; policiis oficrebma arcerTi aseTi moTxovna reagirebis 

gareSe ar unda datovon. amasTanave, eqimze xelmisawvdomobis ufle-

ba gulisxmobs, rom dapatimrebuli piri, Tuki amis survili eqneba, 

Seamowmos mis mier SerCeulma eqimma (policiis mier gamoZaxebuli 

eqimis samedicino Semowmebis paralelurad).

sapolicio patimrobaSi pirebs samedicino Semowmeba unda CautardeT 

ise, rom samarTaldamcveli pirebi verc ismendnen da - Tu konkretul 

SemTxvevaSi eqimi sxvagvarad ar iTxovs - verc xedavdnen am process. 

aseve mniSvnelovania, rom pirebs, romlebsac sapolicio patimrobi-

dan aTavisufleben mosamarTlis winaSe wardgenis gareSe, ufleba 

hqondeT, moiTxovon samedicino Semowmeba/cnoba, aRiarebuli sa-

samarTlo samedicino eqspertisagan. 
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43.	 dakavebuli piri sapolicio patimrobaSi moxvedridanve unda 

sargeblobdes uflebiT - Tavisi dakavebis faqti mesame mxares 

Seatyobinos. CPT, ra Tqma unda, aRiarebs, rom am uflebiT sarge-

bloba SesaZloa garkveul SezRudvebs daeqvemdebaros, winaswari 

gamoZiebis kanonieri interesebis dacvis mizniT. Tumca, amgvari 

SezRudvebi unda iyos naTlad gansazRvruli, droSi mkacrad SezRudu-

li da maT gamoyenebas unda axldes dacvis saTanado garantiebi (mag: 

mesame pirisaTvis dakavebis Sesaxeb Setyobinebis dagvianeba unda 

dafiqsirdes werilobiTi oqmis saxiT, Sesabamisi mizezebis miTiTe-

biT, da is unda daamtkicos policiis zemdgomma oficerma, romelic 

saqmesTan an prokurorTan dakavSirebuli ar aris).

44. 	TavisuflebaaRkveTil pirTa uflebebs mcire mniSvneloba eqneba, 

Tu am pirebs maTi arsebobis Sesaxeb ar ecodinebaT. Sesabamisad, 

imperatiuli moTxovnaa, policiis ganyofilebaSi gadayvanil pirebs 

dauyovnebliv da maTTvis gasageb enaze naTlad ganemartoT TavianTi 

uflebebi. amisaTvis pirebs dakavebis momentSive unda gadaeceT for-

ma, romelSic gasagebad iqneba Camoyalibebuli maTi uflebebi. garda 

amisa, dakavebulebma xeli unda moaweron gancxadebas, romliTac daa-

dastureben informaciis miRebas TavianTi uflebebis Sesaxeb.

45.	 CPT-m ramdenjerme gausva xazi sasamarTlo da saprokuroro or-

ganoebis rols policielTa mxridan arasaTanado mopyrobis aRmofx-

vris saqmeSi.

magaliTad, policielebis mier dakavebuli piris winaswari patimrobis 

sakiTxs wyvets mosamarTle, romlis winaSec am pirs waradgenen; CPT-
m moinaxula ramdenime qveyana, sadac am wess ar mimarTaven. mosamar-

Tlis winaSe wardgeniT, sisxlis samarTlis danaSaulSi eWvmitanil 

pirs, romelsac arasaTanadod moepyrnen, saSualeba eZleva, saCivari 

daafiqsiros amis Sesaxeb. amasTanave, saCivris ararsebobis Sem-

TxvevaSi, Tu mosamarTle SeamCnevs saeWvo garemoebebs, romlebic 

SeiZleba arasaTanado mopyrobaze mianiSnebdes (mag: TvalsaCino da-

zianebebi; piris zogadi gamometyveleba an saqcieli), mas drouli 

reagirebis saSuleba eZleva. 

bunebrivia, mosamarTlem Sesabamisi nabijebi unda gadadgas, roca 

arsebobs miniSneba policiis mxridan arasaTanado mopyrobaze. 

amasTan dakavSirebiT, roca sapolicio patimrobis miwuruls sisx-

lis samarTlis danaSaulSi eWvmitanili wardgeba mosamarTlis winaSe, 
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mosamarTle valdebulia, oqmSi daafiqsiros braldebebi, dauyovnebliv 

daniSnos sasamarTlo samedicino eqspertiza da saWiro zomebis 

miRebiT uzrunvelyos am  braldebaTa saTanadod  gamoZieba. mosamar-

Tlis mier aseTi RonisZiebebis gatareba aucilebelia - imis miuxe-

davad, aReniSneba Tu ara pirs garegani dazianebebi. garda amisa, 

maSinac, roca ar arsebobs braldeba arasaTanado mopyrobis Sesaxeb, 

mosamarTlem sasamarTlo-samedicino eqspertiza unda daniSnos, Tuki 

sxva safuZvlebi daaeWvebs, rom mis winaSe warmdgari piri amgvari 

mopyrobis msxverplia. 

sasamarTlom da sxva Sesabamisma organoebma gulisxmierad unda 

Seiswavlon yvela saCivari samarTaldamcveli pirebis mxridan arasa-

Tanado mopyrobis Sesaxeb da, saWiroebisas, saTanado sanqciebic 

daaweson, rasac Zlieri aRmkveTi efeqti aqvs. sapirispirod, Tu xe-

lisuflebis organoebi efeqtian reagirebas ar moaxdenen maTTvis 

gadacemul saCivrebze, samarTaldamcveli pirebi, romelTac ganzraxuli 

aqvT arasaTanado mopyroba maT kontrolqveS myofi pirebis mimarT, 

umal daijereben, rom amisaTvis ar daisjebian.

46.	 zogjer SesaZloa saWiro gaxdes winaswar patimrobaSi myofi 

piris damatebiTi dakiTxva policielebis mier. CPT miiCnevs, rom 
arasaTanado mopyrobis aRkveTis TvalsazrisiT, gacilebiT ukeTe-

sia, aseTi dakiTxva Catardes cixis dawesebulebaSi da ara policiis 

SenobebSi. winaswar patimrobaSi myofi pirebis policiis SenobaSi 

gadayvana damatebiT dasakiTxad mxolod im SemTxvevaSi unda iyos 

SesaZlebeli da nebadarTuli, roca es absoluturad gardauvalia. aseve, 

aqsiomaa, rom aseT gamonaklis SemTxvevebSi igi unda sargeblodes  

40-43-e paragrafebSi moyvanili sami uflebiT. 

47.	 sapolicio patimroba SedarebiT cota xans grZeldeba (an unda 

grZeldebodes). miuxedavad amisa, policiis saknebSi patimrobis pi-

robebi sabaziso moTxovnebs unda akmayofilebdes.

policiis yvela sakani unda iyos sufTa, gonivruli zomis342 da See-

sabamebodes patimarTa im raodenobas, romelzec aris gaTvlili; 

mas unda hqondes saTanado ganaTeba (mag: kiTxvisTvis sakmarisi, 

Zilis saaTebis gamoklebiT); sasurvelia, saknebSi aRwevdes dRis 

342.	policiis saknebis zomasTan dakavSirebiT, ix. me-2 zogadi angariSis §43. 
(CPT/Inf (92) 3).
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sinaTle; garda amisa, iq unda idges mosasvenebeli saSualebebi (mag: 

dafiqsirebuli erT an ramdenimeadgiliani skami); im pirTaTvis, rom-

lebic iZulebulni arian, am saknebSi Rame gaaTenon, gamoyofili 

unda iyos sufTa leibebi da sabnebi. sapatimroSi pirebs bunebrivi 

moTxovnilebebis dakmayofileba sufTa da dasaSveb pirobebSi unda 

uwevdeT da hqondeT saTanado higienuri saSualebebi; sasmel wyalze 

xeli mudmivad unda miuwvdebodeT, sakvebi ki Sesabamis droebSi 

eZleodeT; racionSi yoveldRiurad unda Sediodes erTi sruli sadili 

(mag: ufro msuye, vidre sendviCia); sapolicio patimrobaSi 24 saa-

TiT an meti xniT moTavsebul pirebs, SeZlebisdagvarad, yoveldRiu-

rad unda hqondeT sufTa haerze gaseirnebis saSualeba. 

CPT-s delegaciebis mier monaxulebul policiis dawesebulebaTagan 

bevri am minimalur standartebs ar akmayofilebs. es gansakuTrebiT 

sazianoa im pirebisaTvis, romlebic Semdgom marTlmsajulebis or-

ganos winaSe wardgebian; xSirad maT mosamarTlis winaSe waradge-

na uwevT mas Semdeg, rac aseT WuWyian da standartebis Seusabamo 

saknebSi erT an met dRes gaatareben, saTanado dasvenebis, sakvebis 

da dabanis SesaZleblobis gareSe. 

48.	 movlis valdebuleba, romelic policias akisria mis sapatimroe-

bSi moTavsebul pirebTan mimarTebiT, moicavs maTi usafrTxoebisa 

da fizikuri mdgradobis pasuxismgeblobasac. sapatimro adgilebis 

saTanado monitoringi policiisTvis dakisrebuli movlis valdeb-

ulebis arsebiTi nawilia. saTanado nabijebi unda gadaidgas imisaT-

vis, rom sapolicio patimrobisas pirebs yovelTvis hqondeT reJimis 

samsaxuris TanamSromlebTan kontaqtis saSualeba.

CPT-s delegaciebma ramdenjerme aRmoaCines, rom policiis sakne-

bi policielTa samuSao adgilebidan moSorebiT mdebareobda da 

mowyvetili iyo nebismier saSualebas (mag: gamoZaxebis SesaZle-

bloba), rom dakavebuli pirebisaTvis oficrebs yuradReba mieqciaT. 

amgvar pirobebSi didia imis safrTxe, rom drouli reagireba ver 

moxdeba sxvadasxva incidentze (dakavebul pirTa Soris Zaladoba; 

TviTmkvlelobis mcdelobebi, xanZari da sxva). 

49.	 CPT aseve SeSfoTebulia zogierT qveyanaSi nanaxi praqtikis 

gamo, sadac policiis TiToeul operatiul departaments (narkotikebT-

an an organizebul danaSaulTan brZolis, antiteroristuls) Tavisi 

sapatimro dawesebuleba hqonda da iq muSaobdnen am departamentis 
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policiis oficrebi. komiteti miiCnevs, rom aseTi midgoma unda 

Seicvalos centraluri sapatimro dawesebulebis sasargeblod, romlis 

oficrebic gadamzaddebian da Seiswavlian sapatimroebze zedamxedv-

elobis funqciebs. es mniSvnelovani iqneba arasaTanado mopyrobis 

prevenciis TvalsazrisiT. garda amisa, calkeuli operatiuli depar-

tamentebisTvis sapatimroebze zedamxedvelobis valdebulebis Camo-

Soreba sasargeblo iqneba menejmentisa da lojistikis kuTxiT.

50.	 dabolos, policiis dawesebulebebis Semowmeba damoukidebeli 

organos mier mniSvnelovan wvlils Seitans policielTa mxridan 

arasaTanado mopyrobis prevenciis saqmeSi, ufro zogadad ki xels 

Seuwyobs patimrobis damakmayofilebeli pirobebis Seqmnas. sruli 

efeqtis misaRwevad, amgvari organo sapatimroebSi unda Sediodes 

regularulad da winaswar gacxadebis gareSe; mas unda hqondes daka-

vebul pirebTan gancalkevebulad gasaubrebis saSualeba; garda amisa, 

man unda Seiswavlos sapatimroSi mopyrobasTan dakavSirebuli yvela 

sakiTxi: dakavebis oqmebi; dakavebuli pirebisaTvis miwodebuli in-

formacia maTi uflebebis Sesaxeb da am uflebebis realurad ganxor-

cielebis farglebi (gansakuTrebiT, sami uflebis, romlebzec saubari 

iyo 40-43-e puqtebSi); daicves Tu ara sisxlis samarTlis danaSaulSi 

eWvmitanilTa dakiTxvis wesi; da patimrobis materialuri pirobebi.

zemoxsenebuli organos daskvnebi gadaegzavneba ara mxolod poli-

cias, aramed policiisagan damoukidebel sxva organosac.

b. advokatze xelmisawvdomoba, rogorc  
arasaTanado mopyrobis aRmofxvris saSualeba

amonaridi 21-e zogadi angariSidan [CPT/Inf (2011) 28]

18.	 SesaZlebloba, rom policiis sapatimroebSi gadayvanil pirebs 

xeli miuwvdebodeT advokatze, fundamenturi garantiaa arasaTanado 

mopyrobis winaaRmdeg. am SesaZleblobis arseboba gadaarwmunebs 

maT, visac dakavebuli pirebis mimarT Zaladoba hqonda ganzraxuli. 

garda amisa, aseTi mopyrobis SemTxvevaSi advokati ukeT SeZlebs 

saTanado zomebis miRebas. 
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19.	 sruli efeqtianobisaTvis, advokatze xelmisawvdomobis ufleba 

dakavebul pirs garantirebuli unda hqondes Tavisuflebis aRkveTis-

Tanave.343 marTlac, CPT-m araerTxel daadgina, rom damcirebisa da 

fizikuri Zaladobis yvelaze didi dafrTxe iqmneba swored Tavisu-

flebis aRkveTis momentidan. garda amisa, advokatTan dakavSirebis 

ufleba pirs unda mieces misi zusti samarTlebrivi statusis miuxe-

davad; ufro konkretulad ki am uflebiT sargebloba damokidebuli ar 

unda iyos pirisTvis "eWvmitanilis" statusis miniWebaze. magaliTad, 

bevri evropuli samarTlebrivi sistemis Tanaxmad, pirebi valdebuli 

arian, samarTaldamcvel organoebSi gamocxaddnen da garkveuli xnis 

ganmavlobaSi darCnen -  "mowmis" statusiT an "informaciis misace-

mad"; CPT-m sakuTari gamocdilebidan icis, rom am pirebs SeiZleba 

arasaTanado mopyroba daemuqroT.

20.	 advokatze xelmisawvdomobis uflebiT unda isargeblos yvelam, 

visac Tavisufleba aRekveTeba, miuxedavad imisa, "msubuqia" Tu ara 

danaSauli, romelSic es piria eWvmitanili. CPT-s mier monaxulebul 
bevr qveyanaSi adamianebs SesaZloa Tavisufleba ramdenime kviriT 

aRekveToT e.w. "administraciuli" samarTaldarRvevebis gamo. komite-

ti gamarTlebas ver uZebnis advokatze xelmisawvdomobis akrZalvas 

aseTi pirebisaTvis. metic, igi xSirad gadawydomia SemTxvevebs, 

roca realurad sisxlis samarTlis danaSaulSi eWvmitanili pirebi, 

oficialurad, administraciuli samarTaldarRvevis gamo hyavdaT da-

kavebuli, raTa maTze ar gavrcelebuliyo sisxlis samarTlis dana-

SaulSi eWvmitanilTa dacvis garantiebi; advokatze xelmisawvdomo-

bis uflebis farglebidan romelime tipis samarTaldarRvevis amoReba 

kidev ufro gaamZafrebs zemoaRniSnuli gadaxvevis safrTxes. 

21.	 analogiurad, pirs xeli unda miuwvdebodes advokatze, miuxedavad 

imisa, ramdenad "mZimea" danaSauli, roemlSic es piria eWvmitanili. 

marTlac, gansakuTrebiT mZime danaSaulSi eWvmitanili pirebi me-

tad dganan arasaTanado mopyrobis safrTxis winaSe da, Sesabam-

isad, metad esaWiroebaT advokati. amitom CPT ewinaaRmdegeba im 
RonisZiebebs, romlebic gulisxmobs garkveuli kategoriis danaSaulSi 

(mag: antiteroristuli kanonmdeblobiT gaTvaliswinebuli danaSauli) 

eWvmitanilTaTvis advokatze xelmisawvdomobis uflebis SezRudvas 

dadgenili vadiT. advokatze xelmisawvdomobis uflebis SezRudvis 

343.	ra Tqma unda, saqmis garemoebebidan gamomdinare, pirma advokatisaTvis 

mimarTvis ufleba SesaZloa amaze adrec ki gamoiyenos.
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safuZvlianoba TiToeul saqmeSi unda Sefasdes da damokidebuli ar 

iyos danaSaulis kategoriaze.344

22.	 CPT aRiarebs, rom gamonaklis SemTxvevebSi SesaZloa saWiro 

gaxdes dakavebulis mier SerCeul advokatze xelmisawvdomobis day-

ovneba garkveuli vadiT. Tumca, aman ar unda gamoiwvios aRniSnuli 

uflebis ugulebelyofa mTeli gansaxilveli periodis ganmavlobaSi. 

aseT SemTxvevebSi pirs unda mieces SesaZlebloba - hyavdes sxva da-

moukidebeli advokati, romelic sando iqneba da safrTxes ar Seuqmnis  

gamoZiebis legitimur interesebs. absoluturad SesaZlebelia winas-

wari Tadarigis daWera amgvari situaciebisaTvis, adgilobriv advoka-

tTa asociaciebTan an iuridiul sazogadoebasTan konsultaciebiT. 

23.	 sapolicio patimrobisas advokatze xelmisawvdomobis ufleba 

moicavs uflebas, dakavebuli piradad Sexvdes advokats, Tan ganmar-

toebiT. es berketi arasaTanado mopyrobisagan dacvis saSualebad 

ganixileba (rac aucilebelia samarTliani sasamarTlos uzrunvelsayo-

fad). Sesabamisad, advokatisaTvis arsebiTia, pirdapiri fizikuri 

kontaqti hqondes Tavisi dacvis qveS myof pirTan. es erTaderTi 

saSualebaa am adamianis fizikuri da fsiqikuri mdgomareobis zustad 

Sesafaseblad. Tu advokatisa da misi klientis Sexvedra gancalkev-

ebiT ar Sedga, dakavebulma pirma SesaZloa ver SeZlos imis gamxela, 

Tu rogor epyrobodnen mas. radgan aRiarebulia, gamonaklis SemTx-

vevebSi dakavebulis interesebs icavdes ara misi surviliT, aramed 

winaswar SeTanxmebuli procedurebiT SerCeuli sxva advokati, CPT 
veRar xedavs advokatisa da klientis Sexvedris konfidencialobidan 

gadaxvevis saWiroebas. 

24.	 advokatze xelmisawvdomobis ufleba aseve unda moicavdes ad-

vokatis SesaZleblobas, daeswros nebismier sapolicio dakiTxvas 

da Caerios masSi. bunebrivia, es moTxovna policias xels ar uSlis, 

dakiTxva daiwyos maSinve, rogorc ki dakavebuli piri advokats dau-

kavSirdeba - policiaSi am advokatis misvlamdec - Tu es ukiduresi 

aucileblobiTaa ganpirobebuli da arc im advokatis Secvlas gamor-

344.	aq unda moviSvelioT adamianis uflebaTa evropuli sasamarTlos gadawyvetile-

ba Salduz v Turkey (27 noemberi, 2008), romelSic man daadgina: "... adamianis 
uflebaTa evropuli konvenciis 6(1) muxli moiTxovs, rom pirs, rogorc wesi, 

xeli miuwvdebodes advokatze ..., Tu calkeuli saqmis garemoebebiT naCvenebi 

ar aris, rom arsebobs am uflebis SezRudvis gadaudebeli saWiroeba". (§55).
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icxavs, romelic aferxebs dakiTxvis saTanadod Catarebas. amgvar 

situaciebSi, policia pasuxismgebeli unda iyos Tavis qmedebebze. 

25.	 dabolos, sapolicio patimrobisas advokatze xelmisawvdomobis 

ufleba praqtikaSi srulad efeqtiani rom gaxdes, sisxlis samarTal-

warmoebis adreul etapzeve unda uzrunvelyon advokati pirisTvis, 

romelsac am momsaxurebisaTvis saWiro saxsrebi ar gaaCnia. 

c. TavisuflebaaRkveTili arasrulwlovnebi

amonaridi me-9 zogadi angariSidan [CPT/Inf (99) 12]

winaswari SeniSvnebi

20.	 ramdenime zogad angariSSi CPT-m daadgina kriteriumebi, romle-
biTac is xelmZRvanelobs dakavebis sxvadasxva adgilis inspeqtirebi-

sas, maT Sorisaa: policiis dawesebulebebi, cixeebi, dakavebul imi-

grantTa moTavsebis adgilebi da fsiqiatriuli dawesebulebebi.

saWiroebis SemTxvevaSi, komiteti zemoxsenebul kriteriumebs iy-

enebs TavisuflebaaRkveTil arasrulwlovnebTan mimarTebiT (18 

wlamde axalgazrdebi). arasrulwlovnebi arsiT ufro mowyvlad jgufs 

miekuTvnebian, vidre zrdasruli adamianebi, maTi dakavebis mize-

zebis miuxedavad. Sesabamisad, gansakuTrebuli Zalisxmevaa saWiro 

imisaTvis, rom maTi fizikuri da fsiqikuri mdgomareoba saTanadod 

iyos daculi. TavisuflebaaRkveTili arasrulwlovnebis mimarT arasa-

Tanado mopyrobis aRmofxvris mniSvneloba rom gamoekveTa, CPT-m 
Tavisi me-9 zogadi angariSis es Tavi dauTmo am sferosTan dakav-

Sirebul ramdenime sakiTxze msjelobas.

momdevno paragrafebSi CPT saubrobs arasaTanado mopyrobisagan 

dacvis ramdenime garantiaze, romlebic unda uzrunvelyon yvela Ta-

visuflebaaRkveTili arasrulwlovnisaTvis; Semdeg igi yuradRebas 

amaxvilebs pirobebze, romlebic unda arsebobdes arasrulwlovanTa 

sapatimro adgilebSi. am gziT komiteti cdilobs, xelisuflebis 

erovnul organoebs auxsnas, rogor unda epyrobodnen aseT pirebs. 

wina wlebis msgavsad, CPT miesalmeba komentarebs misi zogadi anga-
riSis am mniSvnelovan TavTan dakavSirebiT. 
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21.	 komiteti xazs usvams, rom am sferoSi mis mier SemuSavebuli 

nebismieri standarti unda ganixilon sxva saerTaSoriso aqtebSi, 

rogoricaa: gaeros 1989 wlis konvencia bavSvTa uflebebis Sesaxeb;  

gaeros 1985 wlis minimaluri standartuli wesebi arasrulwlovanTa 

mimarT marTlmsajulebis ganxorcielebis Sesaxeb (pekinis wesebi); 

gaeros 1990 wlis wesebi TavisuflebaaRkveTil arasrulwlovanTa dac-

vis Sesaxeb da gaeros 1990 wlis saxelmZRvanelo principebi aras-

rulwlovanTa danaSaulebTan dakavSirebiT (riadis saxelmZRvanelo 

principebi) - dadgenil standartebTan erTad.

komiteti iziarebs zemoxsenebul aqtebSi gaTvaliswinebul erT-erT 

arsebiT princips, romlis Tanaxmadac, arasrulwlovnis dakaveba unda 

iyos ukiduresi zoma da patimrobis periodi SeZlebisdagvarad male 

dasruldes (Sdr. bavSvTa uflebebis Sesaxeb konvenciis 37(b) muxli 
da pekinis wesebi: 13 da 19).

arasaTanado mopyrobisagan arasrulwlovanTa  

dacvis garantiebi

22.	 CPT, misi mandatidan gamomdinare, vizitebis dros upiratesobas 
aniWebs arasrulwlovanTa Tavisuflebis aRkveTis dawesebulebaTa 

monaxulebas, raTa darwmundes, rom iq ar xdeba ganzrax arasaTanado 

mopyrobis faqtebi. komitetis zogadi daskvniT, mis mier monaxule-

bul dawesebulebaTa umetesobaSi arasrulwlovanTa mimarT ganzrax 

arasaTanado mopyroba iSviaTi movlenaa.

23. Tumca, zrdasruli patimrebis msgavsad, didia riski, rom arasrul-

wlovnebs arasaTanadod moepyron policiis dawesebulebebSi (Tavisu-

flebis aRkveTis sxva dawesebulebebTan SedarebiT). marTlac, CPT-m 
araerTxel moipova sarwmuno mtkicebulebebi imis Sesaxeb, rom poli-

ciis oficrebis mier nawameb da sxvagvar arasaTanado mopyrobas 

daqvemdebarebul pirebs Soris arasrulwlovnebic iyvnen. 

amasTan dakavSirebiT, CPT acxadebs, rom wamebisa da arasaTanado 

mopyrobis mometebuli safrTxe swored Tavisuflebis aRkveTis Sem-

dgom wuTebSi Cndeba. arsebiTad mniSvnelovania, rom yvela Tavi-

suflebaaRkveTil pirs (arasrulwlovnebis CaTvliT), policielebTan 

iZulebiT darCenisTanave, ufleba hqondes, Tavisi dakavebis Sesaxeb 

Seatyobinos naTesavs an sxva mesame mxares; aseve, xeli miuwvde-
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bodes advokatsa da eqimze. 

dacvis am garantiebis garda, zogierTi qveyana damatebiTi sifrTx-

ilis gamoCenas iTxovs arasrulwlovanTa mowyvlad kategoriasTan 

mimarTebiT. sifrTxilis am zomebSi moiazreba policiis oficrebi-

sTvis dakisrebuli valdebuleba, arasrulwlovnis dakavebis faqti Se-

sabamis pirs Seatyobinon (imis miuxedavad, arasrulwlovani amas 

moiTxovs Tu ara). zog qveyanaSi policiis oficrebs ufleba ar aqvT, 

arasrulwlovani dakiTxon Sesabamisi piris da/an advokatis dauswre-

blad. CPT am midgomas miesalmeba.

24. CPT-s mier monaxulebul ramdenime dawesebulebaSi delegaciis 

wevrebs acnobes, rom TanamSromlebi xSirad mimarTavdnen "aRmz-

rdelobiT Semolawunebas" cudi qceviT gamorCeul arasrulwlovnebSi. 

komiteti miiCnevs, rom arasaTanado mopyrobis aRkveTis mizniT, 

rogorc formalurad, aseve praqtikulad unda aikrZalos yvela saxis 

fizikuri dasja. im patimrebis mimarT, romlebic reJims ar emorCile-

bian, dasaSvebia mxolod dadgenili disciplinuri procedurebi. 

25. komitetis gamocdileba aCvenebs, rom arasrulwlovanTa mimarT 

arasaTanado mopyrobis mizezi xSirad ufro Zaladobisagan piris 

arasaTanadod dacvaa, vidre misTvis tanjvis ganzrax miyeneba. amis 

aRmosafxvrelad, mniSvnelovania, rom arasrulwlovnebi zrdasruli 

patimrebisagan gancalkevebiT moaTavson. 

CPT Seeswro faqtebs, sadac es principi ar iyo daculi. kerZod, zrdas-

ruli mamakaci moTavsebuli iyo arasrulwlovani biWebis sakanSi, xSir-

ad - maTi kontrolis mizniT; arasrulwlovani gogona qal patimrebTan 

erTad ijda sakanSi; fsiqikurad daavadebuli patimrebi  da qronikuli 

daavadebebis mqone zrdasruli patimrebi erTad iyvnen moTavsebulni.

komiteti uSvebs gamonaklissac (mag: roca bavSvebi da maTi mSoblebi 

saimigracio dawesebulebaSi arian dakavebulni), Tu arasrulwlovnis mo-

Tavseba zrdasrulebTan misive interesebiTaa ganpirobebuli. Tumca, aras-

rulwlovnebisa da maTTvis ucnobi zrdasruli pirebis erT sakanSi yofna 

qmnis arasrulwlovanTa eqspluataciisa da maTze mbrZaneblobis safrTxes.

26.	 dakavebis adgilebSi orive sqesis TanamSromelTa yofna dam-

atebiTi garantiaa arasaTanado mopyrobis winaaRmdeg, gansa-

kuTrebiT maSin, roca saqme arasrulwlovnebs exeba. qali da mamakaci 
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zedamxedvelebis muSaoba Tavisuflebis aRkveTis adgilebSi xels 

uwyobs mzrunveli da normaluri garemos Seqmnas.

aseve, es SesaZleblobas iZleva, rom movaleobebi, romlebic gend-

eruli specifikiT xasiaTdeba - magaliTad, Cxreka - Sesabamisi sqe-

sis TanamSromlebma Seasrulon. amasTan dakavSirebiT, CPT acxadebs, 
rom asakis miuxedavad, TavisuflebaaRkveTili pirebi unda gaCxrikon 

imave sqesis TanamSromlebma da Tu es procesi piris gaSiSvlebas 

saWiroebs, mas ar unda eswrebodes sapirispiro sqesis oficeri. es 

principebi a fortiori gamoiyeneba arasrulwlovnebTan mimarTebiT.

27.	 dabolos, ramdenime dawesebulebaSi CPT-s delegaciam SeniSna, rom 
reJimis TanamSromlebi, romlebsac pirdapiri Sexeba hqondaT arasrul-

wlovnebTan, Riad atarebdnen xelketebs. aseTi praqtikiT pozitiuri 

urTierToba ver damyardeba sapatimros TanamSromlebsa da patimrebs 

Soris. umjobesia, isini xelketebs saerTod ar atarebdnen, magram, Tu 

es aucilebelia, maSin CPT-s rCeviT, aseTi nivTebi ar unda Candes. 

d. TavisuflebaaRkveTili qalebi

amonaridi me-10 zogadi angariSidan [CPT/Inf (2000) 13]

winaswari SeniSvnebi

22.	 unda aRiniSnos, rom CPT-s mier am TavSi ganxiluli problemebi 

exeba yvela tipis Tavisuflebis aRkveTis dawesebulebas. Tumca, CPT-
s gamocdileba gviCvenebs, rom TavisuflebaaRkveTili qalebis mimarT 

fizikuri da/an fsiqikuri Zaladobis riski ufro metia Sepyrobis Sem-

dgom wuTebSi. Sesabamisad, gansakuTrebuli yuradRebaa saWiro, rom 

am TavSi Camoyalibebuli kriteriumebi qalebisTvis daicvan dakavebis 

aRniSnul periodSi. 

komiteti xazs usvams, rom am sakiTxTan dakavSirebiT SemuSavebuli 

nebismieri standarti unda ganixilon saerTaSoriso aqtebSi, rogoricaa: 

adamianis uflebaTa evropul konvencia, gaeros konvencia bavSvTa ufle-

bebis Sesaxeb, gaeros konvencia qalTa diskriminaciis yvela formis 

aRmofxvris Sesaxeb da nebismieri mizeziT dakavebul da dapatimrebul 

pirTa dacvis principebis krebuli - dadgenil standartebTan erTad. 
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...

qalebisTvis gankuTvnili Tavisuflebis  

aRkveTis dawesebuleba

24.	 saxelmwifos mier nakisri valdebuleba, izrunos Tavisufle-

baaRkveTil pirebze, moicavs dacvasac im pirebisagan, romlebsac 

maTTvis zianis miyeneba surT. CPT-m ramdenjerme moismina bralde-
bebi qalebs Soris Zaladobis Sesaxeb. Tumca, sapatimroebSi ufro 

xSiria kacebis mxridan qalebze Zaladobis faqtebi (ufro konkretu-

lad ki seqsualuri Zaladoba da sityvieri Seuracxyofa seqsualuri ko-

notaciebiT), gansakuTrebiT iq, sadac saxelmwifo ver uzrunvelyofs, 

TavisuflebaaRkveTili qalebi mamakacebisagan gancalkevebulad gana-

Tavsos. am dawesebulebebSi qali zedamxedvelebi dominireben. 

principis Tanaxmad, TavisuflebaaRkveTili qalebi moSorebiT unda 

moaTavson amave dawesebulebis im saknidan, sadac Tundac erTi ma-

makacia. zogma qveyanam daiwyo infrastruqturis Seqmna wyvilebisT-

vis (romelTagan orive TavisuflebaaRkveTilia) da/an orive genderis 

adamianebisTvis. CPT miesalmeba aseT progresul nabijs, im pirobiT, 

rom am saknebSi moTavsebuli patimrebi Tanaxmani iqnebian sxva gen-

deris adamianebTan erTad yofnaze, maT sifrTxiliT SearCeven da 

saTanado meTvalyureobas gauweven.

e. eleqtruli ganmuxtvis iaraRi

amonaridi me-20 zogadi angariSidan [CPT/Inf (2010) 28]

winaswari SeniSvnebi

65.	 qveynebSi, sadac CPT vizitiT imyofeboda, eleqtruli ganmuxt-

vis iaraRi sul ufro xSirad gaicema policiis oficrebsa da sxva 

samarTaldamcvel pirebze; zogierT qveyanaSi komitetma amgvari mowy-

obilobebi Tavisuflebis aRkveTis adgilebSic (kerZod, cixeebSi) 

SeniSna. arsebobs ramdenime tipis eleqtruli ganmuxtvis iaraRi, maT 

Sorisaa eleqtroSokis xelketebi da xelis iaraRi, romelic samizne 

pirTan pirdapir kontaqts saWiroebs, isvris isrisebr nawilakebs, rac 

garkveul manZilze adamianSi eleqtroSoks iwvevs.
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66.	 urTierTsawinaaRmdego Sexedulebebi arsebobs samarTaldamcveli 

pirebisa da sxva sajaro moxeleebis mier eleqtruli ganmuxtvis iara-

Ris gamoyenebaze. aseve iyofa azri im konkretul garemoebebTan 

dakavSirebiT, romlebSic amgvari iaraRis gamoyeneba gamarTlebulia; 

Sexedulebebi gansxvavdeba janmrTelobasTan mimarTebiT am iaraRiT 

gamowveuli negatiuri Sedegebis Sesaxebac. aseve faqtia, rom ele-

qtruli ganmuxtvis iaraRi, Tavisi bunebidan gamomdinare, SesaZloa 

arasworad gamoiyenon. CPT-m ramdenjerme moipova sarwmuno infor-

macia, rom TavisuflebaaRkveTil pirebs amgvari iaraRiT sastikad 

(arasaTanadod) epyrobodnen; komitets xSirad mousmenia braldebebi 

imis Sesaxebac, rogor daaSines dakavebuli pirebi, rom eleqtruli 

ganmuxtvis iaraRiT arasaTanadod moepyrobodnen.

67.	 vizitebTan dakavSirebul angariSebSi CPT araerTxel Seexo ele-

qtruli ganmuxtvis iaraRis gamoyenebis sakiTxs. Semdgom paragrafebSi 

komitets surs, erTxel kidev gausvas xazi Tavis pozicias amis Ses-

axeb da ramdenime safrTxezec isaubros. CPT miesalmeba komentarebs 
misi zogadi angariSis am TavTan dakavSirebiT. isini komitets daex-

mareba standartebis SemuSavebaSi am kompleqsuri sakiTxis irgvliv.

zogadi principebi

68. CPT-s esmis xelisuflebis erovnuli organoebis survili, samarTal-

damcveli pirebi aRWurvon iseTi saSualebebiT, romlebic maT SesaZle-

blobas miscems, ufro saTanado reagireba moaxdinon saSiS situaciebze. 

eWvgareSea, rom sicocxlisTvis naklebad saSiSi iseTi iaraRis tareba, 

rogoricaa eleqtruli ganmuxtvis iaraRi, samarTaldamcvel pirebs zog Sem-

TxvevaSi Tavidan aacilebs cecxlsasroli iaraRis gamoyenebas. Tumca, 

es iaraRi mwvave tkivils iwvevs, amasTanave, rogorc zemoT aRiniSna, 

SesaZlebelia misi aramiznobrivi gamoyenebac. Sesabamisad, nebismieri 

gadawyvetileba - samarTaldamcveli pirebsa an sxva sajaro moxeleebze 

eleqtruli ganmuxtvis iaraRis gacemis Sesaxeb - unda iyos qveynis erovnul 

sakanonmdeblo da aRmasrulebel doneebze warmarTuli siRrmiseuli gan-

sjis Sedegi. metic, pirebisTvis am iaraRis miwodebis kriteriumebi unda 

iyos kanoniT gansazRvruli da konkretuli regulaciebiT gawerili.

69. CPT miiCnevs, rom eleqtruli ganmuxtvis iaraRis gamoyenebisas 
daculi unda iyos Semdegi principebi: saWiroeba, qvemdebareoba, pro-

porciuloba, winaswar gafrTxileba (roca es SesaZlebelia) da sifrTx-
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ile. am principebidan inter alia gamomdinare, saWiroa, sajaro moxeleebma, 
romlebsac am iaraRiT sargeblobis ufleba aqvT, saTanado treningebi 

gaiaron mis gamoyenebasTan dakavSirebiT. rac Seexeba im eleqtruli gan-

muxtvis iaraRs, romelic isrisebr nawilakebs isvris, misi gamoyeneba 

unda regulirdebodes normebiT cecxlsasroli iaraRis Sesaxeb.

70.	 CPT-s azriT, eleqtruli ganmuxtvis iaraRs unda iyenebdnen mx-

olod sicocxlis mospobis realuri da gardauvali muqaris an sxeulis 

mZime dazianebis safrTxisas. dauSvebelia misi gamoyeneba im erTad-

erTi mizniT, rom piri brZanebas damorCildes. metic, amgvari iara-

Ris xmarebaze nebarTva unda gaices mxolod maSin, roca sxva nakleb 

iZulebiTi meTodi (molaparakeba da dayolieba, xeliT regulirebis 

teqnika da sxva) ar muSaobs an uSedegoa da am iaraRis gamoyeneba 

erTaderTi SesaZlo alternativaa janmrTelobisa da sicocxlisTvis 

ufro metad saSiS sxva meTodebTan SedarebiT. 

am principebis gamoyeneba konkretul situaciebSi

71.	 sxvadasxva situaciasTan mimarTebiT, am principebze msjelo-

bisas, CPT-m mkafiod dagmo eleqtruli ganmuxtvis iaraRis gacema im 

ganyofilebis wevrebze, romlebic pasuxismgebelni arian saimigracio 

patimrebis deportaciaze. analogiurad, komitetma mkacrad dagmo amgvari 

iaraRis gamoyeneba cixis garemoSic (da a fortioti daxurul fsiqiatriul 

dawesebulebaSi). aseTi ram mxolod ukiduresi aucileblobiT (mag: mZev-

lad ayvanis situacia) SeiZleba gamarTldes da isic im pirobiT, rom 

iaraRiT isargebleben mxolod saamisod gawvrTnili TanamSromlebi. 

eleqtruli ganmuxtvis iaraRis tareba dauSvebelia reJimis TanamSrom-

lebisaTvis, romlebsac pirdapiri Sexeba aqvT cixeSi an nebismier sxva 

Tavisuflebis aRkveTis dawesebulebaSi moTavsebul pirebTan.

72.	 eleqtruli ganmuxtvis iaraRs sul ufro metad xmaroben dkave-

bebis dros da gaxmaurda magaliTebi am konteqstSi maTi araswori 

gamoyenebis Sesaxeb (mag: eleqtroSokis ganmeorebiT gamoyeneba 

Zirs dawolil adamianze). naTelia, rom am iaraRiT sargebloba mka-

crad unda iyos SezRuduli. CPT-s informaciiT, zogierT qveyanaSi 

misi gamoyeneba dasaSvebia samarTaldamcveli pirebisaTvis, roca 

maT Zalis gamoyeneba esaWiroebaT iseTi Zaladobis - an Zalado-

bis muqaris - mosagerieblad, romelic safrTxes uqmnis maT an sxva 

adamianebs. CPT miiCnevs, rom es ganmarteba Zalze farToa da am 
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iaraRiT araproporciulad sargeblobis  saSualebas iZleva. dakavebi-

sas eleqtruli ganmuxtvis iaraRis erT-erT alternativad gamoyeneba 

daumorCileblobis aRsakveTad uaryofiTad imoqmedebs sazogadoebis 

damokidebulebaze samarTaldamcveli pirebis mimarT.

73.	 CPT-m, Tavisi mandatis gaTvaliswinebiT, mkacri pozicia ver daiWi-

ra eleqtruli ganmuxtvis iaraRis gamoyenebasTan dakavSirebiT sazoga-

doebrivi wesrigis SenarCunebis an aRdgenis operaciebis konteqstSi 

(mag: demonstraciebis marTva). zemoT, 70-e paragrafSi moyvanili prin-

cipebis Tanaxmad, am operaciebis warmarTvisas Seusabamoa aseTi iara-

Ris xmareba, Tu ar arsebobs sicocxlis mospobis realuri da gardauvali 

safrTxe an sxeulis mZime dazianebis muqara. Sesabamis samarTaldamcvel 

oficrebs xelT unda hqondeT dacvis sxva saSualebebi, rac maT dakis-

rebuli movaleobis ukeT SesrulebaSi daexmarebaT. aRsaniSnavia, rom 

evropaSi ramdenime sapolicio Zalam ukve akrZala eleqtruli ganmuxtvis 

iaraRis gamoyeneba sajaro demonstraciebis daSlisas.

74. gansakuTrebuli yuradReba unda daeTmos xmis CamxSobi sarty-

elebisa da msgavsi mowyobilobebis gamoyenebas. CPT-m mkacrad dag-
mo amgvari aRWurvilobiT sargebloba dakavebul pirTa gadaadgilebis 

gasakontroleblad - Tavisuflebis aRkveTis dawesebulebaSic da mis 

gareTac. komitetis azriT, is amcirebs im adamians, romlis mimarTac 

gamoiyeneba. didia misi aramiznobrivi gamoyenebis safrTxec. 

saWiroa da SesaZlebelic alternatiuli saSualebebis moZebna dakave-

bul pirTa gadaadgilebisas usafrTxoebis uzrunvelsayofad. 

instruqciebi da treningebi

75. eleqtruli ganmuxtvis iaraRis gacemaze nebismieri gadawyvetilebis 

miRebis Semdeg, xelisuflebis organoebma detaluri instruqciebi unda 

gaavrcelon im samsaxurebSi, sadac is rigdeba. garda amisa, yuradRebiT 

unda SeirCnen TanamSromlebi, romlebsac am iaraRis gamoyenebis ufleba 

eqnebaT da isini saTanadod gadaamzadon; SerCevisas unda gaiTvaliswin-

on maTi rezistentoba miRebuli stresze da situaciaSi swrafad garkvevis 

unari. testirebis gziT regularul SemowmebebTan erTad, unda SemuSavdes 

profesionalizmis asamaRlebeli specialuri kursi (ix. aseve §80).

teqnikuri aspeqtebi

76. nebismieri sxva iaraRis msgavsad, konkretuli eleqtruli ganmux-
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tvis iaraRma, eqspluataciaSi miRebamde, teqnikuri avtorizacia unda 

gaiaros. kerZod, am proceduriT unda ganisazRvros eleqtruli ganmux-

tvebis raodenoba, xangrZlivoba da simZlavre, maqsimaluri usafrTxoe-

bis uzrunvelsayofad. CPT-sTvis cnobilia faqtebi, roca Tavisufle-

baaRkveTili pirebis mimarT ramdenjerme gamoiyenes eleqtruli muxti, 

swrafi TanmimdevrobiT; aseTi mokle Sualedi - rac uciloblad ara-

saWiro Zalis gamoyenebaa - kvalificirdeba arasaTanado mopyrobad. 

garda amisa, iaraRis vargisianoba regularulad unda mowmdebodes.

77.	 eleqtruli ganmuxtvis iaraRs unda hqondes iseTi elementebi (zoga-

dad, mexsierebis Cipi), romlebiTac SesaZlebeli iqneba sxvadasxva ti-

pis informaciis Cawera da iaraRis gamoyenebis Sesaxeb informaciis 

gadamowmeba (magaliTad, zusti dro; eleqtruli ganmuxtvebis raodenoba, 

xangrZlivoba, simZlavre da sxva). am Cipebze Caweril informacias saTa-

nado intervalebiT sistematurad unda ecnobodnen xelisuflebis ufle-

bamosili organoebi (sul cota, sam TveSi erTxel). garda amisa, iaraRs 

unda hqondes lazeris samizne sxivi da videoCamweri mowyobiloba, rac 

SesaZlebels gaxdis usafrTxod damiznebas da Canaweris arsebobas iara-

Ris gamoyenebis garemoebaTa Sesaxeb.

78. samarTaldamcvel pirebze gacemul eleqtruli ganmuxtvis iaraRs, 

rogorc wesi, gamoyenebis sxvadasxva reJimi aqvs, kerZod, "srolisa" 

da "kontaqtis" (xmis CamxSobi muxti) reJimebi. pirvelis SemTxvevaSi, 

iaraRi isvris nawilakebs, romlebic axlos myof msxverpls xvdeba da 

aqtiurdeba eleqtruli muxti. saqmeTa umravlesobaSi es muxti iwvevs 

kunTebis generalizebul SekumSvas, rasac mosdevs droebiTi parali-

zeba da adamiani Zirs ecema. aRniSnulisagan gansxvavebiT, "kontaq-

turi" reJimis gamoyenebisas, iaraRis daboloebaze arsebuli eleqtro-

debi, romlebic eleqtrovels qmnian, msxverplTan Sexebisas iwveven 

Zalian Zlier, adgilobriv tkivils, rasac SesaZloa kanis damwvroba 

mohyves. CPT mkacrad gmobs am tipis iaraRis gamoyenebas. marTlac, 

saTanadod gadamzadebul samarTaldamcvel pirebs bevri sxva saSuale-

biT SeuZliaT situaciis gakontroleba, roca xelSesaxebi manZili 

aSorebT im adamianisagan, romlis damorCilebac sWirdebaT.

samedicino aspeqtebi

79.	 msxverplis fizikur da gonebriv mdgomareobaze eleqtruli gan-

muxtvis iaraRis gamoyenebis potenciuri Sedegebi davis sagania. 

debatebs kidev ufro amwvavebs amgvari iaraRiT sargeblobis Semdeg 
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msxverplTa maleve gardacvalebis faqtebi. es sakiTxi kvlav kvlevis 

sagnad rCeba, Tumca, erTi ram cxadia, eleqtruli ganmuxtvis iaraRis 

gamoyeneba janmrTelobisTvis saSiSia - SesaZloa, adamianma daziane-

bebi miiRos nawilakebis moxvedris Sedegad davardnis gamo, an dam-

wvrobebiT - "kontaqtur" reJimSi amoqmedebuli iaraRis xangrZlivad 

gamoyenebisas. radgan ar arsebobs detaluri kvleva eleqtruli gan-

muxtvis iaraRis mowyvlad pirebze (moxucebi, orsuli qalebi, patara 

bavSvebi, guliT daavadebulebi) gamoyenebis potenciuri Sedegebis 

Sesaxeb, CPT miiCnevs, rom aseT pirebTan mimarTebiT, am iaraRis 

xmareba unda aikrZalos. aseve sensitiuri sakiTxia eleqtruli ganmux-

tvis iaraRis gamoyeneba deliriul an intoqsikaciur mdgomareobaSi 

myof pirebze; maT SesaZloa ver gaiazron winaswari gafrTxileba 

amgvari iaraRis gamoyenebis Sesaxeb da, nacvlad damorCilebisa, kidev 

ufro aRigznon. swored am mdgomareobaSi myofi pirebi iRupebian 

xolme dakavebisas, roca maT mimarT eleqtruli ganmuxtvis iaraRs 

xmaroben. Sesabamisad, amgvar SemTxvevebSi - gansakuTrebiT, iseT 

situaciebSi, sadac am iaraRis gamoyeneba gazrdis gardacvalebis an 

janmrTelobis dazianebis risks - aseTi iaraRiT ar unda isargeblon. 

80.	 eleqtruli ganmuxtvis iaraRTan dakavSirebiT, treningebze mox-

eleebma unda miiRon informacia: samedicino mizezebiT, rodis ar 

aris mizanSewonili am iaraRis gamoyeneba, aseve, rogor aRmouCinon 

gadaudebeli daxmareba (dacemis, damwvrobis, nawilakebiT miyenebu-

li Wrilobebis SemTxvevaSi, kardialuri garTulebisas, deliriuli ag-

znebis dros da a.S.). garda amisa, eleqtruli ganmuxtviT piris damor-

Cilebis Semdeg mas unda ecnobos, rom iaraRis Sedegebi droebiTia.

81.	 CPT miiCnevs, rom yvela adamiani, vis mimarTac gamoiyeneben ele-

qtruli ganmuxtvis iaraRs, unda gasinjos eqimma da, saWiroebis SemTx-

vevaSi, saavadmyofoSi moaTavsos. eqimebsa da gadaudebeli samedicino 

daxmarebis centrebs unda ecnoboT amgvari iaraRis gamoyenebis Sesa-

Zlo Sedegebis Sesaxeb da saTanado informacia miewodoT mkurnalo-

bis formebze, msxverplis fizikuri da fsiqologiuri mdgomareobis 

gasaumjobeseblad. garda amisa, pirebs, romlebsac CautardebaT saTa-

nado mkurnaloba (da/an maT advokatebs, moTxovnis SemTxvevaSi), unda 

mieceT samedicino cnoba janmrTelobis mdgomareobis Sesaxeb. 

incidentis Semdgomi procedura

82.	 eleqtruli ganmuxtvis iaraRis yoveli gamoyenebis Semdeg 
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samarTaldamcvelma pirma moxseneba unda warmoadginos. garda amisa, 

incidentis Sesaxeb detaluri angariSi unda gaegzavnos zemdgom or-

ganos. masSi sruli sizustiT unda iyos aRwerili saqmis garemoe-

bebi, rac iaraRis gamoyenebas daasabuTebs, aseve, unda miuTiTon 

gamoyenebis reJimi da sxva relevanturi informacia (TviTmxilvelTa 

arseboba, hqonda Tu ara moxeles sxva iaraRi, msxverplisTvis aR-

moCenili samedicino daxmareba da sxva). angariSs unda daerTos mex-

sierebis Cipze Senaxuli teqnikuri informacia da videoCanawerebi 

eleqtruli ganmuxtvis iaraRis gamoyenebis Sesaxeb. 

83.	 Sida procedura gare monitoringiT unda Catardes. magaliTad, samarTal-

damcveli organoebis zedamxedvelobaze pasuxismgebel damoukidebel orga-

nos sistematurad, regularuli intervalebiT unda miewodebodes informacia 

eleqtruli ganmuxtvis iaraRis gamoyenebis yvela faqtze.

84. Tu Cndeba eWvi, rom eleqtruli ganmuxtvis iaraRi Sesabamisi 

kanonebis an regulaciebis darRveviT gamoiyenes, unda daiwyos saTa-

nado (disciplinuri da/an sisxlis samarTlebrivi) gamoZieba. 

f. dausjelobis aRmofxvra

amonaridi me-14 zogadi angariSidan [CPT/Inf (2004) 28]

25. CPT-s raison d’être aris wamebisa da araadamianuri an Rrsebis Semlax-
veli mopyrobis an dasjis "prevencia"; is orientirebulia momavalze da 

ara warsulze. Tumca, komitetis prevenciuli mandatis arsebiTi nawilia 

arasaTanado mopyrobasTan mimarTebiT gadadgmuli nabijebis efeq-

tianobis Sefaseba, momaval qmedebebze maTi gavlenis gaTvaliswinebiT.

wamebisa da arasaTanado mopyrobis sxva formis akrZalvis san-

dooba yovelTvis safrTxis qveS dgeba, roca amgvar danaSaulebze 

pasuxismgebeli saxelmwifo moxeleebi pasuxs ar ageben TavianTi 

qmedebebis gamo. roca informaciis miRebas arasaTanado mopyrobis 

Sesaxeb dauyovneblivi da efeqtiani reagireba ar mosdevs, pirebi, 

romelTac aseTi mopyroba aqvT ganzraxuli TavisuflebaaRkveTilTa 

mimarT, umal daijereben - da Zalian safuZvlianadac - rom maTi 

amgvari qmedebebi dausjeli darCeba. amiT Ziri gamoeTxreba yovel-

gvar mcdelobas, adamianis uflebaTa principebis dacvas xeli Seewy-
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os dasaqmebis mkacri politikiTa da profesiuli treningebiT. efeq-

tiani zomebis miuReblobiT, Sesabamisi pirebi - kolegebi, zemdgomi 

menejerebi, sagamoZiebo organoebi - saboloo jamSi, xels Seuwyoben 

demokratiuli sazogadoebis amosaval RirebulebaTa rRvevas.

amis sapirispirod, roca saxelmwifo moxeleebi - romlebmac brZaneba 

an nebarTva gasces wamebasa da arasaTanado mopyrobaze an Caidines 

Tu dauSves aseTi ram - pasuxs ageben TavianTi qmedebebis an umo-

qmedobis gamo, amiT erTmniSvnelovani mesiji igzavneba, rom amgvar 

faqtebs ar Seiwynareben. garda imisa, rom mniSvnelovani aRmkveTi 

efeqti eqneba, es mesiji daarwmunebs kidec sazogadoebas, rom kanonze 

maRla aravin dgas - arc isini, vinc am kanonebis dacvaze arian pasux-

ismgebelni. imis codnas, rom pirebi, romlebmac arasaTanado mopyrob-

as mimarTes, daisajnen, sasargeblo efeqti eqneba msxverplisTvisac.

26. dausjelobis aRmofxvra saxlSi anu Sesabamisi struqturis SigniT 

(policia an cixe, samxedro struqturebi da sxva) unda daiwyos. erTiani 

suliskveTeba (esprit de corps) xSirad jgufs erTad dgomisa da erTmaneTis 

daxmarebis survils uRvivebs, roca Sedis saCivari arasaTanado mopy-

robis Sesaxeb. aseve, isini mzad arian, gadaafason kolegebis ukanono 

qmedebebi. am mxriv saWiroa pozitiuri nabijebis gadadgma - treningebiT 

da, magaliTad, im kulturis waxalisebiT, roca araprofesionalurad da 

karieruli TvalsazrisiT saSiSad iTvleba iseT kolegebTan muSaoba an 

asocireba, romlebsac arasaTanado mopyrobisTvis miumarTavT; amavdrou-

lad, swori da profesiuli winsvlisTvis arsebiT faqtorad miiCneva, iseT 

gunds miekuTvnebode, romelic amgvar qmedebebs ar sCadis.

unda Seiqmnas garemo, sadac kolegebis arasaTanado mopyrobis gacxadeba 

swor nabijad CaiTvleba; naTeli unda gaxdes, rom amgvari mopyrobis 

braleuloba scdeba konkretul damnaSaveTa farglebs da vrceldeba yvelaze, 

vinc icoda - an unda scodnoda - am qmedebis Sesaxeb da misi aRkveTa an 

gacxadeba ver SeZlo. amave dros, es gulisxmobs  naTeli ierarqiis gansaz-

Rvras "dasmenisTvis" da "damsmenTa" dacvis RonisZiebebis gatarebas.

27. 	CPT-s mier monaxulebul bevr qveyanaSi samsaxurebrivi movaleo-
bis Sesrulebis dros wameba, arasaTanado mopyroba, iZuleba Cvenebis 

mosapoveblad, uflebamosilebis gadameteba da sxva konkretuli 

sisxlis samarTlebrivi danaSaulebia, romlebic isjeba ex officio. CPT 
miesalmeba am tipis samarTlebrivi debulebebis arsebobas.
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Tumca, komitetma daadgina, rom zogierT qveyanaSi prokuraturis or-

ganoebi farTo diskreciiT sargebloben winaswari gamoZiebis dawye-

basTan dakavSirebiT, roca naTeli efineba informacias Tavisufle-

baaRkveTili piris mimarT SesaZlo arasaTanado mopyrobis Sesaxeb. 

komitetis azriT, oficialuri saCivris ararsebobis SemTxvevaSic ki, 

aseT organoebs kanoni unda avaldebulebdes gamoZiebis Catarebas, 

roca sarwmuno informacias iReben - nebismieri wyarodan - rom 

TavisuflebaaRkveTil pirebs, savaraudod, arasaTanadod moepyrnen. 

amasTan mimarTebiT, angariSvaldebulebis samarTlebrivi sistema 

ganmtkicdeba, Tu sajaro moxeleebs (policielebs, cixis direqtorebs 

da a.S.), rogorc ki maTTvis cnobili gaxdeba savaraudo arasaTanado 

mopyrobis Sesaxeb, oficialurad moeTxovebaT, amis Taobaze dauy-

ovnebliv acnobon Sesabamis organoebs.

28. 	Sesabamisi samarTlebrivi sistemis arseboba sakmarisi ar aris 

imisaTvis, rom saTanado nabijebi gadaidgas savaraudo arasaTanado 

mopyrobis faqtebTan dakavSirebiT. saWiro yuradReba unda daeTmos 

imas, rom xelisuflebis Sesabamisi organoebi sensitiurni gaxdnen 

im mniSvnelovani valdebulebebis mimarT, romlebic akisriaT.

roca samarTaldamcveli organoebis mier dakavebul pirebs sagamoZie-

bo da marTlmsajulebis organoebis winaSe waradgenen, maT saSualeba 

eZlevaT, aRniSnon arasaTanado mopyrobis Sesaxeb. metic, gamoxat-

uli saCivris ararsebobis SemTxvevaSic, xelisuflebis es organoebi 

drouli nabijebis gadadgmas SeZleben, roca arsebobs sxva saxis 

miniSneba (mag: TvalsaCino dazianebebi; zogadi gamometyveleba an 

qceva), rom pirs arasaTanadod moepyrnen.

Tumca, vizitebis dros CPT xSirad xvdeba xolme adamianebs, romlebic 
acxadeben, rom prokurors da/an mosamarTles mimarTes saCivriT arasa-

Tanado mopyrobis Sesaxeb, isini ki am sakiTxiT ar dainteresebulan, 

sxeulis TvalsaCino adgilebSi arsebuli dazianebebis SemTxvevaSic 

ki. aseTi scenarebi drodadro amyarebs CPT-s daskvnebs. magaliTisT-

vis, axlaxan komitetma Seiswavla sasamarTlos mier ganxiluli saqme, 

romelSic sasamarTlom ara mxolod oqmSi daafiqsira arasaTanado mopy-

robis Sesaxeb saCivari, aramed gansasjelis saxeze, fexebsa da zurgzec 

SeniSna mravlobiTi sisxlCaqcevebi da Sesiebuli adgilebi. miuxedavad 

imisa, rom oqmis informaciac Tavisuflad CaiTvleboda arasaTanado 

mopyrobis prima-facie mtkicebulebad, Sesabamisma organoebma am faqtze 

gamoZieba ar daiwyes da verc gonivrulad axsnes TavianTi umoqmedoba. 
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dakavebulebi aseve xSirad acxadeben, rom arasaTanado mopyrobis faqti 

SiSis gamo ar gaasaCivres, radgan maT sasamarTlo ganxilvas, proku-

rorTan an mosamarTlesTan erTad, swored is samarTaldamcveli pirebi 

eswrebodnen, romlebmac isini dakiTxes. arasaTanado mopyrobis faqtis 

argasaCivrebis mizezi xSirad isic aris, rom dakavebulebs urCeven ase 

moqcevas, radgan saCivari maTi interesebis saziano iqneba.

arasaTanado mopyrobis Sesaxeb informaciis miRebisas sagamoZiebo 

da marTlmsajulebis organoebma gadamwyvet zomebs unda mimarTon. 

analogiurad, maT samarTalwarmoeba ise unda warmarTon, rom Sesa-

bamis pirebs aseTi mopyrobis Sesaxeb gacxadebis realuri SesaZle-

bloba mieceT. 

29.	 arasaTanado mopyrobis Sesaxeb saCivrebis saTanadod Seswavla 

xSirad ioli saqme ar aris. zogierTi arasaTanado mopyroba (rogori-

caa asfiqsia an eleqtroSoki) xilul niSnebs ar tovebs - an ar datovebs 

- Tu profesionalur donezea Sesrulebuli. analogiurad, pirTa iZuleba, 

saaTobiT idgnen fexze an muxlebze, arakomfortul mdgomareobaSi 

Zirs iyvnen garTxmulni, an daZinebis saSualebis armicema, didi alba-

TobiT, gamoxatul kvals ar datovebs. sxeulze xelis SemortymiTac, 

SesaZloa, mxolod umniSvnelo fizikuri niSnebi daaCndes, rac rTu-

lad SesamCnevi iqneba da male gaqreba. Sesabamisad, roca sagamoZiebo 

an marTlmsajulebis organoebamde miaRwevs braldebebi arasaTanado 

mopyrobis amgvari formebis Sesaxeb, maT yuradReba unda gamoiCinon 

da didi mniSvneloba ar mianiWon fizikuri niSnebis ararsebobas. 

a fortiori igive iTqmis maSin, roca savaraudo arasaTanado mopyroba 

fsiqologiuri xasiaTisaa (seqsualuri damcireba; sicocxlis mospobis 

an sxeulis dazianebis muqara, mimarTuli dakavebulis an misi ojaxis 

wevris mimarT da sxva). imis saTanadod Seswavlisas, safuZvliania 

Tu ara saCivrebi arasaTanado mopyrobis Sesaxeb, SesaZloa saWiro 

gaxdes yvela Sesabamisi piris dakiTxva, danaSaulis adgilis drouli 

daTvaliereba da/an specialistis mier samedicino Semowmeba.

roca sisxlis samarTlis danaSaulSi eWvmitanili pirebi sagamoZiebo 

an marTlmsajulebis organoebis winaSe arasaTanado mopyrobis Ses-

axeb Civian, es braldebebi oqmSi werilobiT unda dafiqsirdes da 

dauyovnebliv dainiSnos sasamarTlo-samedicino eqspertiza (saWiroe-

bisas, sasamarTlo-samedicino fsiqiatris eqspertizis CaTvliT), 

aseve, yvela saWiro nabiji unda gadaidgas braldebebis saTanadod 

gamoZiebisaTvis - imis miuxedavad, aReniSneba Tu ara pirs TvalsaC-
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ino dazianebebi. roca Cndeba eWvi, rom piri arasaTanado mopyrobis 

msxverpli gaxda, sasamarTlo samedicino eqspertiza mainc unda dain-

iSnos, im SemTxvevaSic, roca igi ar Civis am mopyrobis Sesaxeb.

30. aseve mniSvnelovania, rom pirebma, romlebic Civian arasaTa-

nado mopyrobis Sesaxeb (da SesaZloa, sapatimroebidan gaTavisufld-

nen prokurorTan an mosamarTlesTan wardgenis gareSe) da eqimebma, 

romelTa samedicino daskvnebsac sagamoZiebo da marTlmsajulebis 

organoebi aRiareben, barierebis gareSe SeZlon erTmaneTTan urT-

ierToba. magaliTad, aseT eqimTan misvlas ar unda sWirdebodes wi-

naswari Tanxmoba sagamoZiebo organos mxridan.

31. ramdenime vizitis farglebSi CPT-m imsjela xelisuflebis im 

organoTa qmedebebze, romlebic uflebamosilni iyvnen, oficialuri 

gamoZieba CaetarebinaT da sisxlis samarTlebrivi an disciplinuri 

sanqciebi gamoeyenebinaT arasaTanado mopyrobis Sesaxeb saqmeebSi. 

amaze msjelobisas komiteti iTvaliswinebs adamianis uflebaTa ev-

ropuli sasamarTlos precedentul samarTalsa da saerTaSoriso aqteb-

Si dadgenil standartebs. ukve aRiarebuli principia, rom mxolod 

efeqtiani gamoZiebiT, arasaTanado mopyrobaze pasuxismgebel pirTa 

gamovleniTa da dasjiT iZens praqtikul mniSvnelobas wamebisa da 

araadamianuri an Rirsebis Semlaxveli mopyrobisa an dasjis akrZalva. 

am principis dacva moiTxovs, rom gamoZiebaze pasuxismgebel organoe-

bs hqondeT yvela saWiro resursi - rogorc adamianuri, ise materialuri. 

garda amisa, gamoZieba unda akmayofilebdes garkveul kriteriumebs.

32. imisTvis, rom savaraudo arasaTanado mopyrobis gamoZieba efeq-

tiani iyos, aucilebelia, gamoZiebaze pasuxismgebeli pirebi movleneb-

Si CarTuli pirebisagan damoukidebelni iyvnen. zogierT iurisdiqciaSi 

yvela saCivari policiis an sxva sajaro moxelis mxridan arasaTando 

mopyrobis Sesaxeb unda gadaeces prokuraturas. swored es ukanaskneli, 

da ara policia, gansazRvravs saCivarze winaswari gamoZiebis daw-

yebis saWiroebas; CPT miesalmeba aseT midgomas. Tumca, gamoZiebisas 

yoveldRiur operatiul saqmianobaSi xSirad erTvebian samarTaldamcve-

li pirebi. am dros prokuroris monawileoba Semoifargleba aRniSnul 

pirTaTvis miTiTebebis micemiT - Caataron mokvlevebi, Sedegebis 

aRiarebiTa da sisxlis samarTlis danaSaulSi bralis wayenebis Ses-

axeb gadawyvetilebis miRebiT.  mniSvnelovania,  gamoZiebaSi CarTuli 

pirebi ar iyvnen imave samsaxuris warmomadgenlebi, romelsac mie-
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kuTvnebian gamoZiebis subieqtebi. idealur SemTxvevaSi, gamoZiebis 

operatiul moqmedebebze pasuxismgebeli pirebi incidentSi CarTuli 

uwyebisagan sruliad damoukidebelni unda iyvnen. garda amisa, prokura-

turis organoebma mudmivi da efeqtiani zedamxedveloba unda gauwion 

operatiul moqmedebebs sajaro moxeleTa mxridan savaraudo arasaTa-

nado mopyrobis faqtebis gamoZiebisas. maT naTlad unda esmodeT,  ra 

formiT unda uxelmZRvanelon aseT gamoZiebebs.

33. gamoZieba sajaro moxeleTa mxridan savaraudo arasaTanado mopy-

robis faqtebze unda akmayofilebdes gulmodgined Catarebis kri-

teriums. gamoZiebiT SesaZlebeli unda gaxdes saqmis garemoebebis 

dadgena - maT Soris, iyo Tu ara gamarTlebuli am garemoebebSi gam-

oyenebuli Zala an sxva meTodebi - aseve, Sesabamis pirTa gamovlena 

da, saWiroebisas, dasja. es aris ara Sedegze, aramed saSualebebze 

orientirebuli valdebuleba. igi iTxovs, yvela gonivruli nabijis 

gadagmas incidentTan dakavSirebuli mtkicebulebebis dasamagreblad, 

inter alia Semdegi mtkicebulebebis CaTvliT: savaraudo msxverplTa, 

eWvmitanilTa da  TviTmxilvelTa identificireba da dakiTxva (mag: 

morige policielebi, sxva dakavebulebi); im instrumentebis amoRe-

ba, romlebic SesaZloa arasaTanado mopyrobis iaraRad gamoiyenes; 

da, samedicino eqspertizisTvis saWiro mtkicebulebebis mogroveba. 

saWiroebisas unda Catardes autofsia, romelic dazianebis Sesaxeb  

srul da zust suraTs iZleva da klinikuri daskvnebis - sikvdilis 

gamomwvevi mizezis CaTvliT - obieqturi analizia.

gamoZieba unda Catardes yovlismomcvelad. CPT waawyda saqmeebs, rom-
lebSic gamoZieba arasworad daigegma da ar gaiTvaliswines mniS-

vnelovani epizodebi da garemoebebi, romlebic arasaTanado mopy-

robaze mianiSnebdnen, miuxedavad imisa, rom amgvar mopyrobasTan 

dakavSirebiT uamravi savaraudo incidenti da faqti arsebobda.

34. amasTan dakavSirebiT, CPT-s surs, mkafiod gamoxatos SeSfoTeba 

bevr qveyanaSi arsebuli praqtikis gamo, roca samarTaldamcvel pirebs 

an cixis oficrebs niRbebi ukeTiaT pirTa dakavebisas, dakiTx-

vebisas an cixis buntis CaxSobisas. es praqtika namdvilad Seafer-

xebs potenciuri eWvmitanilis gamovlenas arasaTanado mopyrobaze 

saCivris arsebobisas. is mkacrad unda gakontroldes da gamoiyene-

bodes mxolod gamonaklis, saTanadod dasabuTebul SemTxvevebSi, 

cixis konteqstSi ki mxolod ukidures SemTxvevebSi - an arasodes 

- eqneba gamarTleba. 
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analogiurad, mkacrad unda aikrZalos zogierT qveyanaSi arsebuli praq-

tika, romelic policiis ganyofilebebSi pirebisTvis Tvalis axveviT 

gamoixateba; igi mniSvnelovnad aferxebs sisxlis samarTalwarmoe-

bis dawyebas im pirTa winaaRmdeg, vinc awama msxverpli an arasaTa-

nadod moepyro mas. CPT-sTvis cnobilia ramdenime aseTi saqme, sadac 

samarTalwarmoebis dawyebis procesi am mizeziT Seferxda.

35.	 gamoZieba rom efeqtiani iyos, igi unda Catardes droulad da 

gonivrulad swraf vadaSi. CPT waawyda saqmeebs, romlebSic gadaude-
beli sagamoZiebo moqmedebebi gaumarTleblad dagvianda, an aSkara 

iyo, rom sagamoZiebo an marTlmsajulebis organoebs ar hqondaT 

survili, maT xelT arsebuli samarTlebrivi saSualebebi gamoeyene-

binaT da reagireba moexdinaT braldebebsa an arasaTanado mopy-

robaze mimaniSnebel sxva informaciaze. Sesabamisad, gamoZiebebi 

gaurkveveli vadiT SeCerda an Sewyda da arasaTanado mopyrobaSi 

SemCneulma samarTaldamcvelma pirebma sisxlis samarTlis pasuxismge-

blobas Tavi aarides. sxva sityvebiT, mZime samarTaldarRvevis faq-

tze reagireba ar imsaxurebda "gamoZiebis" saxels.

36. efeqtiani gamoZiebis zemoaRniSnuli kriteriumis garda, aucile-

belia gamoZiebisa an misi Sedegebis sakmarisi sazogadoebrivi kon-

troli, raTa angariSvaldebuleba Sesruldes rogorc praqtikaSi, aseve 

TeoriaSi. kontrolis saWiroebis xarisxi sxvadasxva saqmeSi gansx-

vavebulia. gansakuTrebiT mZime saqmeebSi sazogadoebrivi mokvleva 

kidev ufro mizanSewonilia. yvela saqmeSi msxverpli (an, msxverplis 

axlo naTesavi) procesebSi unda monawileobdes imdenad, ramdenadac 

saWiroa misi kanonieri interesebis dasacavad.

37. administraciuli samarTalwarmoeba arasaTanado mopyrobisTvis 

samarTlebrivi dakmayofilebis damatebiTi formaa da igi SeiZleba 

sisxlis samarTalwarmoebis paralelurad mimdinareobdes. Sesabamis 

moxeleTa administraciuli braleuloba mudmivad unda mowmdebodes, 

miuxedavad imisa, gansaxilveli araswori qmedeba sisxlis samarTlis 

danaSulia Tu ara. am konteqstSi, CPT rekomendacias iZleva ramdenime 
saproceso garantiasTan dakavSirebiT - magaliTad, policielTa dis-

ciplinur komisiaSi erTi damoukidebeli wevri mainc iyos CarTuli. 

38. 	sajaro moxeleTa savaraudo disciplinur gadacdomebze mokvleva 

SeiZleba Caataros Sesabamisi struqturis Sida sagamoZiebo departa-

mentma. Tumca, CPT saxelmwifoebs mouwodebs srulyofili damoukide-
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beli sagamoZiebo organos Seqmnisaken, romelic uflebamosili iqne-

ba, daiwyos disciplinuri samarTalwarmoeba. 

sagamoZiebo organos formaluri struqturis miuxedavad, CPT miiCnevs, 
rom misi funqciebi saTanadod unda gasajarovdes. garda imisa, rom 

calkeul pirebs aqvT SesaZlebloba, pirdapir am organoSi Seitanon 

saCivari, saxelmwifo organoebsac (rogoricaa policia) unda evale-

bodeT yvela iseTi gancxadebis daregistrireba, romelic SesaZloa 

saCivari iyos; am mizniT, unda Camoyalibdes saTanado procedura, rom-

liTac dadasturdeba saCivris miReba da is, rom mas mohyveba reagireba.

konkretul saqmeSi, Tuki dadginda, rom Sesabamis moxeleTa qmedebas 

sisxlis samarTlis niSnebi aqvs, sagamoZiebo organom amis Sesaxeb 

yovelTvis da dagvianebis gareSe unda Seatyobinos sisxlis samarT-

lebrivi devnis kompetentur organoebs. 

39. 	gansakuTrebuli yuradReba unda daeTmos imas, rom sajaro mox-

eleTa arasaTanado mopyrobis savaraudo msxverplma uari ar Tqvas 

saCivris Setanaze. magaliTad, mudmivad unda gadaisinjos is nega-

tiuri Sedegebi, romlebic SeiZleba mohyves amgvar moxeleTa Sesa-

Zleblobas - ciliswamebis braldebiT daiwyon samarTalwarmoeba im 

pirTa winaaRmdeg, romlebmac crud daadanaSaules arasaTanado mopy-

robaSi. sasworze dadebul kanonier interesebs Soris samarTliani 

wonasworoba unda damyardes. amasTan dakavSirebiT, saWiroa 28-e 

punqtSi aRniSnuli ramdenime sakiTxis gaTvaliswineba.

40. 	sajaro moxeleTa mxridan arasaTanado mopyrobis nebismieri 

faqti, romelic samoqalaqo samarTalwarmoebisas iCens Tavs, aseve 

saWiroebs saTanado Seswavlas. magaliTad, saqmeebi, romlebSic pozi-

tiuri SedegiT dasrulda zianis anazRaurebis moTxovnebi an arasa-

samarTlo mogvarebis procedurebi da am moTxovnaTa safuZvlebi pol-

icielTa Tavdasxmasac moicavda, CPT-s rekomendaciiT, damoukideblad 

unda Seiswavlon. amgvarma Seswavlam - policielTa mimarT wayenebuli 

braldebebisa da maTi simZimis gaTvaliswinebiT - unda gamoarkvios, 

saWiroa Tu ara sisxlis da/an administraciuli samarTalwarmoebis 

dawyeba an ganaxleba.

41. aqsiomaa, rom gamoZiebis efeqtianoba mniSvnelobas kargavs, Tu 

arasaTanado mopyrobisaTvis dakisrebuli sanqcia adekvaturi ar aris. 

roca mtkicdeba arasaTanado mopyrobis faqti, mas unda mohyves sa-



174 ◄gverdi adamianis uflebaTa evropuli konvencia da sapolicio momsaxureba

Tanado sasjeli, rac sxva pirebs gadaarwmunebs aseTi qmedebis Cade-

nas. amis sapirispirod, msubuqi sanqciis daweseba waaxalisebs dausj-

elobis atmosferos Seqmnas.

ra Tqma unda, marTlmsajulebis organoebs aqvT damoukidebloba da 

Tavisufleba, rom yvela konkretul saqmeSi kanonis farglebSi gansaz-

Rvron sasjelis odenoba. Tumca, kanonmdeblis ganzraxva kanonSi 

naTlad unda ikiTxebodes - sisxlis marTlmsajulebis sistema mkacri 

unda iyos wamebis da arasaTanado mopyrobis sxva formebis mimarT. 

analogiurad, disciplinuri braleulobis gansazRvris Semdeg dawese-

buli sanqciebic saqmis simZimes unda Seesabamebodes.

42. 	dabolos, unda moixsnas yovelgvari eWvi dausjelobis aRmofx-

vris mimarT saxelmwifo moxeleTa damokidebulebasTan dakavSire-

biT. igi simtkices daukargavs yvela sxva pozitiur nabijs, romelic 

ki gadadgmula. saWiroebis SemTxvevaSi, xelisuflebis am organoebma 

sajarod da naTlad unda ganacxadon - umaRles politikur doneze - 

rom "nulovani tolerantoba" gamocxaddeba wamebisa da arasaTanado 

mopyrobis sxva formebis mimarT.
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danarTi B: policiis eTikis 

evropuli kodeqsi345

kodeqsis farglebis ganmarteba

es kodeqsi vrceldeba tradiciul sazogadoebriv sapolicio Zalebze, poli-

ciis samsaxurebze, an sxva sajarod uflebamosil da/an kontrolirebad or-

ganoebze, romelTa upirvelesi amocanaa kanonisa da wesrigis SenarCuneba 

samoqalaqo sazogadoebaSi, aseve maTze, vinc saxelmwifos mier ufle-

bamosilia, gamoiyenos Zala da/an specialuri saxsrebi am miznebisaTvis.

I.	policiis amocanebi

1.	 kanonis uzenaesobiT marTul demokratiul sazogadoebaSi poli-

ciis mTavari miznebia:

►► sajaro simSvidis, kanonisa da wesrigis SenarCuneba sazoga-
doebaSi;

►► individTa fundamenturi uflebebisa da Tavisuflebebis 
(gansakuTrebiT, romlebsac iTvaliswinebs adamianis ufle-
baTa konvencia) dacva da pativiscema;

►► danaSaulis prevencia da aRmofxvra;

►► danaSaulis gamovlena;

►► sazogadoebis daxmareba da misi momsaxureba.

II. policiis samarTlebrivi safuZveli kanonis  

uzenaesobis Tanaxmad

2.	 policia sajaro organoa, romelic iqmneba kanoniT.

3.	 policiis operaciebi yovelTvis unda tardebodes erovnuli samar-

Tlisa da qveynis mier aRiarebuli saerTaSoriso standartebis 

Sesabamisad.

345.	danarTi rekomendaciaze Rec(2001)10 policiis eTikis evropuli kodeqsis Sesaxeb.
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4.	 policiis Sesaxeb kanonmdebloba xelmisawvdomi unda iyos mo-

qalaqeebisaTvis. igi sakmarisad naTlad da zustad unda iyos 

ganmartebuli, saWiroebis SemTxvevaSi ki ganivrcos moqalaqeebi-

saTvis aseve xelmisawvdomi da mkafio regulaciebiT.

5.	 policiis TanamSromlebi imave kanonmdeblobis subieqtebi ari-

an, romlisac Cveulebrivi moqalaqeebi; am principidan gamonakli-

sis daSveba gamarTlebulia mxolod im mizniT, rom demokratiul 

sazogadoebaSi policia Tavis saqmes saTanadod akeTebdes.

III. policia da sisxlis marTlmsajulebis sistema

6.	 aucilebelia, erTmaneTisagan mkafiod gaimijnos policiisa da 

prokuraturis, sasamarTlosa da penitencialuri sistemis rolebi; 

policias sxva organoebze kontrolis uflebamosileba ar unda 

gaaCndes.

7.	 policiam mtkiced unda sces pativi mosamarTleTa damoukide-

blobasa da miukerZoeblobas; kerZod, man ar unda gamoxatos 

protesti legitimur gadawyvetilebaTa an sasamarTlo ganCinebaTa 

mimarT da arc maTi aRsruleba unda Seaferxos.

8.	 policia, wesisamebr, sasamarTlos funqciebs ar asrulebs. poli-

ciisaTvis  sasamarTlo uflebamosilebis nebismieri delegireba 

unda iyos SezRuduli da Seesabamebodes kanonis moTxovnebs. 

yovelTvis unda iyos SesaZlebeli, piris uflebebTan dakavSire-

biT policiis nebismieri qmedeba, gadawyvetileba an umoqmedoba 

gasaCivrdes sasamarTlo organoSi.

9.	 policia da sazogadoebrivi prokuratura saTanado funqciuri 

TanamSromlobiT unda gamoirCeodnen. qveynebSi, sadac policia 

sazogadoebriv prokuraturas an gamomZiebel mosamarTles eqvemde-

bareba, policiam unda miiRos mkafio miTiTebebi danaSaulis saga-

moZiebo politikis prioritetebsa da calkeul saqmeSi gamoZiebis 

mier miRweul progresTan dakavSirebiT. policia informacias unda 

awvdides zemdgom sagamoZiebo organoebs maTi miTiTebebis Ses-

rulebis Sesaxeb, kerZod ki regularulad abarebdes angariSs sisxlis 

samarTlis saqmeTa gamoZiebis mimdinareobaze.
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10.	policiam pativi unda sces dacvis advokatebis rols sisxlis 

samarTlis marTlmsajulebis procesSi da, saWiroebisas, daexma-

ros maT iuridiul daxmarebaze xelmisawvdomobis uflebis efeq-

tianad uzrunvelyofaSi - gansakuTrebiT, TavisuflebaaRkveTil 

pirebTan mimarTebiT. 

11.	policiam ar unda itvirTos cixis TanamSromlis funqciebi, garda 

sagangebo SemTxvevebisa.

IV. policiis organizaciuli struqtura

A. zogadi debulebebi

12.	policia ise unda iyos organizebuli, rom misi TanamSromlebi 

sazogadoebis yuradRebas ipyrobdnen rogorc profesionalebi, 

romlebic uzrunvelyofen kanonis dacvas da emsaxurebian mo-

saxleobas.

13.	policia samoqalaqo sazogadoebaSi Tavis movaleobebs unda as-

rulebdes xelisuflebis samoqalaqo organoebis zedamxedvelobiT.

14.	policia da misi formiani TanamSromlebi iolad amosacnobni 

unda iyvnen. 

15.	policia sxva saxelmwifo organoebisagan sakmarisi operatiuli 

damoukideblobiT unda sargeblobdes masze dakisrebuli sapolicio 

funqciebis Sesrulebisas, razec igi srulad agebs pasuxs.

16.	policiis TanamSromlebi yvela safexurze piradad unda iyvnen pa-

suxismgebelni da angariSvaldebulni TavianT qmedebebsa da umo-

qmedobaze, aseve, xelqveiTebisTvis gacemul brZanebebze. 

17.	17. policiis uwyeba policiis SigniT daqvemdebarebas mkafiod 

unda gansazRvravdes. yovelTvis SesaZlebeli unda iyos imis 

gamorkveva, romel xelmZRvanels ekisreba uSualo pasuxismgeblo-

ba policiis TanamSromlebis qmedebebsa da umoqmedobaze.

18.	policia momarTuli unda iyos mosaxleobasTan kargi urTier-
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Tobis dasamyareblad, saWiroebis SemTxvevaSi ki - efeqtiani 

TanamSromlobis Camosayalibeblad sxva uwyebebTan, adgilobrivi 

TviTmmarTvelobis organoebTan, arasamTavrobo organizaciebsa 

da sazogadoebis sxva warmomadgenlebTan, maT Soris, eTnikur 

umciresobaTa jgufebTan.

19.	policiis samsaxurebi mzad unda iyvnen - sazogadoebas obieqturi 

informacia miawodon TavianTi saqmianobis Sesaxeb, konfidencial-

uri informaciis gacemis gareSe. unda SemuSavdes profesiuli sax-

elmZRvanelo principebi mediasTan urTierTobis dasaregulireblad.

20.	policiis uwyeba efeqtian zomebs unda iTvaliswinebdes Tavis 

TanamSromelTa patiosnebisa da saTanado qcevisaTvis, kerZod, 

adamianis uflebaTa evropuli konvenciiT gaTvaliswinebuli 

ZiriTadi uflebebisa da Tavisuflebebis pativiscemis kuTxiT.

21.	policiis uwyebis yvela safexurze unda dainergos efeqtiani 

RonisZiebebi am sistemaSi korufciis prevenciisa da aRmofx-

vrisaTvis.

B. policiis kadrebis kvalifikacia,  

daqiraveba da SenarCuneba

22.	policiis TanamSromlebi nebismier pirvel samsaxurebriv safex-

urze policiis miznebis Sesabamisi kvalifikaciisa da gamoc-

dilebis mixedviT unda daiqiraon.

23.	policiis TanamSromlebma unda SeZlon imis Cveneba, rom aqvT 

jansaRi gansjis unari, arian gonebagaxsnilebi, momwifebulebi, 

samarTlianebi, aqvT komunikaciis unarebi da, saWiroebis SemTx-

vevaSi, liderisa da menejeris Tvisebebic. metic, maT kargad unda 

esmodeT socialuri, kulturuli da sazogadoebrivi problemebi.

24.	pirebi, romlebic msjavrdebulni iyvnen mZime danaSaulebisaTvis, 

ar unda asrulebdnen policiis funqciebs.

25.	daqiravebis procedurebi unda efuZnebodes obieqtur da aradis-

kriminaciul safuZvlebs, TanamSromlebi unda daiqiraon kandidat-

Ta aucilebeli Semowmebis Semdeg. garda amisa, policiam miznad 
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unda daisaxos qalebisa da mamakacebis daqiraveba sxvadasxva 

sazogadoebrivi jgufidan, maT Soris, eTnikuri umciresobebidan-

ac; umTavresi amocana ki is unda iyos, rom policia, Tavisi Tanam-

SromlebiT, asaxavdes sazogadoebas, romelsac igi emsaxureba.

C. policiis TanamSromelTa gadamzadeba 

26.	policiis treningebi unda efuZnebodes demokratiis, kanonis 

uzenaesobisa da adamianis uflebaTa dacvis fundamentur Rireb-

ulebebs da SemuSavdes policiis amocanebis Sesabamisad.

27.	policiis TanamSromelTa zogadi gadamzadeba SeZlebisdagvarad 

Ria unda iyos sazogadoebisaTvis.

28.	sasurvelia, rom zogad sawyis treningebs regularulad mohyves 

kvalifikaciis asamaRlebeli, saWiroebis SemTxvevaSi ki, special-

istebis, menejmentisa da liderTa Tvisebebis treningebi.

29.	policiis treningebi yvela safexurze unda moicavdes praqtikul 

gadamzadebas Zalis gamoyenebisa da adamianis uflebaTa im prin-

cipebis farglebis Sesaxeb, romlebic aRiarebulia evropuli kon-

venciiTa da misi precedentuli samarTliT. 

30.	policielTa profesiuli treningebi unda iTvaliswinebdes ra-

sizmsa da qsenofobiasTan brZolisa da aRmofxvris saWiroebas. 

D. policiis TanamSromelTa uflebebi

31.	policiis TanamSromlebi, rogorc wesi, unda sargeblobdnen imave 

samoqalaqo da politikuri uflebebiT, romliTac sxva moqalaqeebi. 

am uflebebis SezRudva dasaSvebia mxolod maSin, roca es aucile-

belia sapolicio uflebamosilebis ganxorcielebisTvis demokra-

tiul sazogadoebaSi, kanonis Tanaxmad da adamianis uflebaTa 

evropuli konvenciis Sesabamisad.

32.	policiis TanamSromlebi SeZlebisdagvarad srulad unda sarge-

blobdnen socialuri da ekonomikuri uflebebiT, rogorc sajaro 

moxeleebi. kerZod, TanamSromels ufleba unda hqondes, Seqmnas 
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warmomadgenlobiTi organizacia an gaerTiandes masSi, miiRos 

saTanado anazRaureba da socialuri dazRveva da uzrunvelyofili 

iyos specialuri jandacvisa da usafrTxoebis RonisZiebebiT, 

policiis saqmianobis specifikurobis gaTvaliswinebiT.

33.	policiis TanamSromelTa winaaRmdeg gatarebuli disciplinuri 

zomebi unda eqvemdebarebodes gadasinjvas damoukidebeli orga-

nos an sasamarTlos mier. 

34.	xelisuflebis organoebma mxari unda dauWiron policiis Tanam-

Sromlebs, roca maTi samsaxurebrivi movaleobis SesrulebasTan 

dakavSirebiT dausabuTebeli braldebebi arsebobs. 

V. policielTa qmedebis/Carevis  

saxelmZRvanelo principebi

А. policielTa qmedebis/Carevis  

saxelmZRvanelo principebi: zogadi principebi

35.	policia yvela operaciis Catarebisas valdebulia, pativi sces 

TiToeuli adamianis sicocxlis uflebas.

36.	policiam arcerT garemoebaSi ar unda mimarTos wamebas, araa-

damianur an Rirsebis Semlaxvel mopyrobas an dasjas da arcerT 

garemoebaSi ar unda waaxalisos an Seiwynaros es qmedebebi.

37.	policias Zalis gamoyenebis ufleba aqvs mxolod absoluturi 

aucileblobisas da mxolod legitimuri miznis misaRwevad.

38.	policiam yovelTvis unda gadaamowmos dagegmili qmedebebis mar-

Tlzomiereba.

39.	policiis TanamSromlebma unda aRasrulon zemdgomi oficrebis 

mier gacemuli saTanado brZanebebi, magram isini valdebuli unda 

iyvnen, ar daemorCilon aSkarad ukanono brZanebebs da maT Ses-

axeb gaacxadon sanqciis SiSis gareSe.

40.	policieli Tavisi movaleobebis Sesrulebisas samarTlianobis 
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principiT unda xelmZRvanelobdes, kerZod, moqmedebdes samar-

Tlianad da yovelgvari diskriminaciis gareSe.

41.	policia ar unda Caerios adamianebis pirad cxovrebaSi, Tu amas 

ar moiTxovs absoluturi aucilebloba da legitimuri miznebis 

miRweva. 

42.	policiam personaluri monacemebi informaciis dacvis saer-

TaSoriso principebis Sesabamisad unda Seagrovs, daicvas da 

gamoiyenos da es dasaSvebi unda iyos mxolod marTlzomieri, 

legitimuri da konkretuli miznebis Sesasruleblad. 

43.	policia Tavisi saqmianobisas mudmivad unda iTvaliswinebdes 

yvela adamianis fundamentur uflebebs, rogoricaa: azris, sindi-

sisa da religiis Tavisufleba; gamoxatvisa da mSvidobiani 

Sekrebis Tavisufleba; gadaadgilebisa da qonebiT mSvidobianad 

sargeblobis ufleba.

44.	policiis TanamSromlebi patiosnad da pativiscemiT unda moepy-

ron mosaxleobas da gansakuTrebuli yuradRebiT moekidon im ada-

mianTa mdgomareobas, romlebic mowyvlad jgufebs miekuTvnebian.

45.	operaciebis Catarebisas policiis TanamSromlebs, rogorc wesi, 

unda SeeZloT policielis statusisa da maTi profesiuli idento-

bis damtkiceba. 

46.	policiis TanamSromlebi unda daupirispirdnen nebismieri saxis 

korufcias maT eSelonebSi, aseTi faqtebis Sesaxeb ki acnobon 

zemdgom pirebsa da Sesabamis organoebs. 

В. policielTa qmedebis/Carevis  

saxelmZRvanelo principebi: konkretuli situaciebi

1. sapolicio gamoZieba

47.	sapolicio gamoZieba, sul cota, gonivrul eWvs unda daefuZnos 

danaSaulis an SesaZlo danaSaulisa Tu samarTaldarRvevis Sesaxeb.
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48.	policiam unda ixelmZRvanelos principiT, romlis Tanaxmadac, 

sisxlis samarTlis danaSaulSi braldebuli piri udanaSaulod iTv-

leba, vidre mis braleulobas sasamarTlo ar daadgens da igi unda 

sargeblodes garkveuli uflebebiT - kerZod, dauyovnebliv unda 

ecnobos misTvis wayenebuli braldebis arsi da daicvas Tavi 

piradad an misi arCeuli advokatis meSveobiT.

49.	sapolicio gamoZieba unda Catardes obieqturad da samarTlianad. 

policielebma unda gaiTvaliswinon iseTi pirebis specialuri 

saWiroebebi, rogorebic arian: bavSvebi, arasrulwlovnebi, qalebi, um-

ciresobebi - eTnikur umciresobaTa CaTvliT - da mowyvladi pirebi.

50.	unda SemuSavdes sapolicio dakiTxvebis saTanadod da patios-

nad Catarebis saxelmZRvanelo principebi, 48-e muxlis gaTval-

iswinebiT. kerZod, piri unda daikiTxos samarTlianobis prin-

cipis dacviT, dasakiTx pirebs unda ecnoboT dakiTxvis mizezebi 

da sxva relevanturi informacia. sistematurad unda inaxebodes 

sapolicio dakiTxvebis oqmebi.

51.	policiam unda icodes mowmeTa specialuri saWiroebebi da ixelmZ-

Rvanelos wesebiT gamoZiebisas mowmeTa dacvisa da mxardaWeris 

Sesaxeb, gansakuTrebiT maSin, roca arsebobs maTi damcirebis 

safrTxe.

52.	policiam danaSaulis msxverplis mimarT saWiro mxardaWera unda 

gamoxatos, daexmaros da informacia miawodos mas, yovelgvari 

diskriminaciis gareSe.

53.	mTeli gamoZiebis ganmavlobaSi, saWiroebisas, policiam unda uz-

runvelyos zepiri da werilobiTi Targmanebi.

2. policiis mier dakaveba/Tavisuflebis aRkveTa

54.	Tavisuflebis aRkveTas policiam Zalian iSviaTad unda mimarTos 

da es unda moxdes TiToeuli dakavebulis Rirsebis, mowyvladobi-

sa da piradi saWiroebebis gaTvaliswinebiT. TiToeul patimarze 

mudmivad unda inaxebodes patimrobis periodis oqmebi.

55.	policiam Sidasaxelmwifoebrivi samarTlis farglebSi dauyovne-
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bliv unda acnobos TavisuflebaaRkveTil pirebs maTi dakavebis 

mizezebi, maTTvis wayenebuli yvela braldeba da maT saqmesTan 

dakavSirebuli procedurebi.

56.	policiam unda uzrunvelyos dakavebuli pirebis usafrTxoeba, 

janmrTeloba, higiena da Sesabamisi kveba sapatimroSi yofnis 

ganmavlobaSi. policiis saknebi unda iyos gonivruli zomis, sa-

Tanado ganaTebiTa da ventilaciiT, da aRWurvili dasvenebisT-

vis gamosadegi saSualebebiT. 

57.	policielTa mier TavisuflebaaRkveTil pirebs unda hqondeT 

ufleba, dakavebis Sesaxeb Seatyobinon maT mier SerCeul mesame 

mxares, aseve, xeli miuwvdebodeT iuridiul daxmarebasa da samedi-

cino Semowmebaze, SesaZleblobis SemTxvevaSi, maTive surviliT 

SerCeuli eqimis mier.

58.	policiam SeZlebisdagvarad unda ganacalkevos sisxlis samarT-

lis danaSaulis Cadenis eWvis safuZvelze dakavebuli piri sxva 

mizeziT dakavebulebisagan. cal-calke unda ganaTavson qalebi da 

kacebi, iseve rogorc zrdasrulebi da arasrulwlovnebi.

IV. angariSvaldebuleba da policiis kontroli

59.	policia angariSvaldebuli unda iyos saxelmwifos, moqalaqeebisa 

da maTi warmomadgenlebis winaSe da efeqtianad kontroldebodes 

garedan.

60.	saxelmwifo kontroli policiaze unda nawildebodes sakanonmde-

blo, aRmasrulebel da sasamarTlo xelisuflebebs Soris. 

61.	saxelmwifo xelisuflebis organoebma unda Seqmnan policielTa 

qmedebebis gasaCivrebis efeqtiani da miukerZoebeli procedurebi.

62.	unda waxalisdes angariSvaldebulebis meqanizmis Seqmna, rac dae-

fuZneba urTierTgagebasa da komunikacias sazogadoebasa da 

policias Soris.

63.	wevr saxelmwifoebSi unda SemuSavdes policiis eTikis kodeqsebi 

- winamdebare rekomendaciaSi Camoyalibebuli principebis safuZ-



184 ◄gverdi adamianis uflebaTa evropuli konvencia da sapolicio momsaxureba

velze - da maT Sesrulebaze monitoringi saTanado organoebma 

ganaxorcielon.

VII. kvleva da saerTaSoriso TanamSromloba

64.	wevrma saxelmwifoebma unda waaxalison da xeli Seuwyon kv-

levebs policiis Sesaxeb, rogorc TviTon policielebis, aseve 

gare organoebis mier.

65.	unda gaRvivdes saerTaSoriso TanamSromloba policiis eTikisa 

da adamianis uflebaTa aspeqtebze.

66.	evropis sabWom yuradRebiT unda imsjelos winamdebare reko-

mendaciis principTa farTo sazogadoebisTvis miwodebisa da 

Sesrulebis saSualebebze.


