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ras ambobs konvencia 
 
 
adamianis uflebaTa evropuli konvenciis me-5 muxli: Tavisuflebisa da 

usafrTxoebis ufleba  

 

1. yvelas aqvs Tavisuflebisa da piradi usafrTxoebis ufleba. aravis 

SeiZleba aRekveTos Tavisufleba, garda Semdegi SemTxvevebisa da 

kanoniT gansazRvruli wesis Sesabamisad: 

 

a) uflebamosili sasamarTlos mier msjavrdebis Semdeg piris 

marTlzomieri dapatimreba; 

 

b) piris marTlzomieri dakaveba an dapatimreba sasamarTlos 

marTlzomieri brZanebis SeusruleblobisTvis an kanoniT 

gaTvaliswinebuli nebismieri valdebulebis Sesrulebis 

uzrunvelsayofad; 

  

g) piris marTlzomieri dakaveba an dapatimreba, ganxorcielebuli 

uflebamosili sasamarTlo xelisuflebis winaSe wardgenis mizniT, 

Tu arsebobs samarTaldarRvevis Cadenis gonivruli eWvi an rodesac 

es gonivrulad miCneulia aucileblad piris mier danaSaulis Cadenis 

an Cadenis Semdeg misi gaqcevisTvis xelis SesaSlelad; 

 

d) arasrulwlovanis dakaveba kanonieri gadawyvetilebis safuZvelze 

saganmanaTleblo zedamxedvelobis mizniT an marTlzomieri dakaveba 

uflebamosili sasamarTlo xelisuflebis winaSe wardgenis mizniT; 

 

e) infeqciur daavadebaTa gavrcelebis Tavidan asacileblad pirebis, 

agreTve suliT avadmyofebis, alkoholikebis, narkomanebis an 

mawanwalebis marTlzomieri dapatimreba; 

 

v) piris marTlzomieri dakaveba an dapatimreba qveyanaSi misi 

unebarTvod Sesvlis aRsakveTad an im piris marTlzomieri dakaveba 

an dapatimreba, romlis winaaRmdegac xorcieldeba RonisZiebebi misi 

deportaciis an eqstradiciis mizniT. 
 

2. yvela dakavebul pirs misTvis gasageb enaze saswrafod unda ecnobos 

misi dakavebis mizezebi da mis winaaRmdeg wayenebuli yvela braldeba. 

 

3. am muxlis 1-li punqtis `g” qvepunqtis debulebebis Sesabamisad 

dakavebuli an dapatimrebuli yvela piri saswrafod unda waredginos 

mosamarTles an sasamarTlo xelisuflebis ganxorcielebaze kanoniT 

uflebamosil sxva moxeles da mas ufleba aqvs sasamarTlo procesis 

gonivrul vadaSi Catarebaze an procesis ganmavlobaSi gaTavisuflebaze. 

gaTavisufleba SeiZleba ganpirobebuli iyos sasamarTlo procesze 

gamocxadebis garantiebiT. 

 

4. dakavebiT an dapatimrebiT TavisuflebaaRkveTil yvela adamians ufleba 

aqvs sasamarTlo procesze, romliTac sasamarTlos mier swrafad 
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gadawydeba dapatimrebis marTlzomiereba da gaicema brZaneba 

gaTavisuflebaze, Tu dapatimreba ar aris marTlzomieri. 

 

5. yvelas, vinc aris dakavebis an dapatimrebis msxverpli am muxlis 

debulebaTa darRveviT, aqvs aRsrulebadi ufleba kompensaciaze. 

 

 

IV damatebiTi oqmis 1-li muxli: valis gamo Tavisuflebis aRkveTis akrZalva 
 

aravis SeiZleba aRekveTos Tavisufleba mxolod saxelSekrulebo 

valdebulebaTa Sesrulebis  SeuZleblobis safuZvelze. 

 

evropuli konvenciis me-5 muxli adamianis uflebaTa dacvis sferoSi 

umniSvnelovanes elements warmoadgens. piradi Tavisufleba aris is ZiriTadi 

mdgomareoba, romliTac zogadad yvela adamiani unda sargeblobdes. adamianis 

Tavisuflebis aRkveTa pirdapir kavSirSia sxva uflebaTa ganxorcielebasTan, 

dawyebuli ojaxuri da piradi cxovrebis uflebiT da damTavrebuli Sekrebis, 

gaerTianebis, sityvis TavisuflebiT da gadaadgilebis TavisuflebiT. amasTan, 

Tavisuflebis aRkveTa nebismieri formiT mudam ayenebs adamians 

gansakuTrebiT arasaxarbielo mdgomareobaSi, warmoSobs wamebis, 

araadamianuri da damamcirebeli mopyrobis saSiSroebas. Tavisuflebis 

uflebis garantirebisaTvis mosamarTleebs mudam unda axsovdeT, rom 

Tavisuflebis aRkveTa yovelTvis unda xdebodes gamonaklisis saxiT, unda 

iyos obieqturad gamarTlebuli da ar unda grZeldebodes imaze metxans, 

vidre es absoluturad aucilebelia. 

`Tavisuflebisa da piradi usafrTxoebis ufleba” gansakuTrebuli 

uflebaa, vinaidan fraza wakiTxuli da aRqmuli unda iqnes mTlianobaSi. 

`piradi usafrTxoeba” aRqmuli unda iqnes fizikuri Tavisuflebis konteqstSi 

da mas ar SeiZleba mieces sxva interpretacia (rogoric aris, magaliTad, 

qveyanaze dakisrebuli valdebuleba, uzrunvelyos adamianis dacva sxva 

adamianTa Tavdasxmisagan. aRniSnul uflebaSi aseve ar igulisxmeba 

socialuri dacvis ufleba). `piradi usafrTxoebis” garantia xazs usvams im 

moTxovnas, romelic strasburgis uflebamosilma organoebma konvenciis me-5 

muxlSi gaTvaliswinebuli Tavisuflebis uflebis arsis ganmartebisa da 

interpretirebisas SeimuSaves. 

evropulma sasamarTlom mraval saqmeSi xazgasmiT aRniSna Tavisuflebisa 

da usafrTxoebis uflebis mniSvneloba. magaliTad, saqmeSi `kurti TurqeTis 

winaaRmdeg”1 sasamarTlom ganmarta: 

 

`...konvenciis avtorebma adamianis dacva Tavisuflebis TviTneburi 

aRkveTisagan im calkeul uflebaTa SerwymiT ganamtkices, romelTa 

mTavari mizania, Seamciros TviTneboba Tavisuflebis aRkveTis yoveli 

aqtis daqvemdebarebiT damoukidebeli sasamarTlo gamoZiebisTvis da 

aseT qmedebaze pasuxismgeblobis Sesabamisi uflebamosili 

organoebisTvis dakisrebiT. [...] arsi ki imaSi mdgomareobs, rom adamianis 

Tavisuflebisa da usafrTxoebis dacva aRiqmeba ise, rom maTi 

ararseboba gamoiwvevda kanonis uzenaesobis mniSvnelobis dakninebasA da 

saSualebas ar miscemda TavisuflebaaRkveTil pirebs, miemarTaT 

samarTlebrivi dacvis elementaruli saSualebebisaTvis.~ 

 

                                                            
1 saqme `kurti TurqeTis winaaRmdeg~ (Kurt v. Turkey), 1998 wlis 25 maisis ganaCeni, 123-e punqti 
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me-5 muxlis moTxovnaTa efeqtianad ganxorcielebisaTvis Zalze 

mniSvnelovania konvenciis teqstis ganmarteba evropuli sasamarTlos mier. 

sasamarTlom, msgavsad evropuli konvenciis sxva muxlebisa, mizanmimarTulad 

da dinamikurad ganmarta me-5 muxlis yoveli debuleba, gascda konvenciis 

terminebis sityvasityviT ganmartebas da naTeli mohfina, Tu ras gulisxmobs 

TiToeuli konkretuli debuleba. bevr aseT termins evropulma sasamarTlom 

damoukidebeli mniSvneloba mianiWa. aRsaniSnavia is garemoeba, rom 

mizanmimarTuli ganmarteba viTardeba imisaTvis, rom miRweuli iqnes 

evropuli konvenciis mizani. aRniSnuli midgoma Seesabameba xelSekrulebaTa 

ganmartebis wesebs da aseve asaxavs evropuli konvenciis konstituciur 

xasiaTs. amgvarad, me-5 muxliT dawesebul SezRudvaTa ganmarteba viwro 

farglebSi mizanSeuwoneli iqneboda. konvenciis mizania, daicvas adamianis 

namdvili uflebebi, rac imaSi gamoixateba, rom uflebebs unda gaaCndes 

realuri arsebiTi Sinaarsi da ar unda aniWebdes adamians dacvis mxolod 

formalur garantias. Sedegad, Tavisuflebis uflebis SezRudva unda 

ganixilebodes rogorc gamonaklisi da nebadarTuli mxolod im SemTxvevaSi, 

rodesac amisaTvis arsebobs damajerebeli argumentacia; SezRudvaTa 

gamoyeneba ar SeiZleba dawyebuli iqnes im mosazrebaze dayrdnobiT, rom 

yvelaferi, ris ganxorcielebasac sajaro xelisufleba apirebs, saWiro da 

Sesaferisia. dinamikuri interpretacia gulisxmobs mzadyofnas, debulebaTa 

ukve ganxorcielebuli ganmartebani gadasinjuli iqnes garemoebaTa 

cvalebadobis Sesabamisad. ar SeiZleba, saTanadod ar iqnes Sefasebuli 

evropuli sasamarTlos mier samarTlebriv teqstebTan dakavSirebiT 

gakeTebul ganmartebaTa mniSvneloba. imisaTvis, rom miRweuli iqnes me-5 

muxliT (iseve, rogorc mTlianad konvenciiT) nakisr valdebulebaTa 

zedmiwevniT Sesruleba, mosamarTleebma Tvalyuri unda adevnon evropuli 

sasamarTlos dinamikur precedentul samarTals. 

momdevno Tavebi exeba strasburgis sasamarTlos mier konvenciis me-5 

muxlSi mocemuli fuZemdebluri principebisa da wesebis ganmartebasa da 

konkretul situaciebSi maT gamoyenebas.  

 

 

1. komentari 
 

saqarTvelos sisxlis samarTlis saproceso kodeqsis Sesabamisad, 

adamianis uflebaTa da TavisuflebaTa dacvis 1950 wlis 4 noembris konvencia 

(SemdgomSi `adamianis uflebaTa evropuli konvencia” an `evropuli 

konvencia”)2 saqarTvelos sisxlis samarTlis procesis wyaros warmoadgens. 

sisxlis samarTlis saproceso kodeqsi adamianis uflebaTa evropul 

konvencias pirdapir ar moixseniebs, igi zogadad saqarTvelos saerTaSoriso 

xelSekrulebebze miuTiTebs. kodeqsis me-2 muxlis 1-li nawilis Tanaxmad, 

sisxlis saproceso samarTlis normebs Seicavs saqarTvelos konstitucia, 

saqarTvelos saerTaSoriso xelSekrulebebi da SeTanxmebebi, sisxlis 

samarTlis saproceso kodeqsi, saqarTvelos sxva kanonebi, agreTve 

saerTaSoriso samarTlis sayovelTaod aRiarebuli principebi da normebi. 

Sesabamisad, adamianis uflebaTa evropuli konvencia, rogorc saqarTvelos 

saerTaSoriso xelSekruleba, sisxlis samarTlis procesis wyaroa. 

aRsaniSnavia, rom SemdgomSi, rig SemTxvevebSi, sisxlis samarTlis 

saproceso kodeqsi moixseniebs mxolod sisxlis samarTlis saproceso kanons 

da ara kanonTan erTad saerTaSoriso xelSekrulebebs. ase magaliTad, 

                                                            
2 saqarTvelosTvis ZalaSia 1999 wlis 20 maisidan. 
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sakasacio warmoebaSi ganaCenis gauqmebis safuZvelia, inter alia, sisxlis 

samarTlis saproceso kanonis arsebiTi darRveva da sisxlis samarTlis an 

sxva materialuri samarTlis kanonis araswori gamoyeneba.3 Tumca 

saqarTvelos saerTaSoriso xelSekrulebebi saxelmwifos samarTlis sistemis 

nawils Seadgens, xelSekrulebebs aqvs normatiuli aqtis da ara 

sakanonmdeblo aqtis statusi. miuxedavad amisa, `sisxlis samarTlis 

saproceso kanonSi” zemoaRniSnul konteqstSi xelSekrulebebic unda iqnes 

moazrebuli, winaaRmdeg SemTxvevaSi sakasacio samarTalwarmoebaSi evropul 

konvenciaze dayrdnobis SesaZlebloba gamoiricxeba, rac araswori midgoma 

iqneboda. ganvrcobiTi ganmarteba unda iqnes gamoyenebuli sxva Sesabamis 

SemTxvevebSic, roca sisxlis samarTlis saproceso kodeqsi calsaxad 

moixseniebs sisxlis samarTlis saproceso kanons da ar miuTiTebs procesis 

sxva wyaroebze. 

rogorc qvemoT davinaxavT, ar aris gamoricxuli, saqarTvelos 

Sidasaxelmwifoebrivi sakanonmdeblo aqtebi da saerTaSoriso 

xelSekrulebebi sisxlis samarTlis procesSi gansxvavebul wesebs adgendnen. 

konstituciis Tanaxmad, saqarTvelos saerTaSoriso xelSekrulebas an 

SeTanxmebas, Tu igi ar ewinaaRmdegeba saqarTvelos konstitucias da 

konstituciur SeTanxmebas, aqvs upiratesi iuridiuli Zala 

Sidasaxelmwifoebrivi normatiuli aqtebis mimarT.4 analogiurad, sisxlis 

samarTlis saproceso kodeqsis mixedviT, Tu sisxlis samarTlis saproceso 

kodeqsi da saqarTvelos sxva kanonebi ewinaaRmdegeba saqarTvelos 

konstitucias an saqarTvelos saerTaSoriso xelSekrulebebsa da 

SeTanxmebebs, Sesabamisad, moqmedebs konstitucia an saerTaSoriso 

xelSekrulebebi da SeTanxmebebi, xolo Tu saerTaSoriso xelSekrulebebi da 

SeTanxmebebi ewinaaRmdegeba saqarTvelos konstitucias, moqmedebs 

konstitucia.5 aqedan gamomdinare, sisxlis samarTlis procesis wyaroebs 

Soris adamianis uflebaTa evropuli konvencia ierarqiulad konstitucias 

mosdevs da upiratesi iuridiuli Zala aqvs specialuri kanonebis – 

saqarTvelos sisxlis samarTlis saproceso kodeqsis da saqarTvelos sxva 

kanonebis mimarT. 

sisxlis samarTlis saproceso kodeqsis rigi normebis 

konstituciasTan Sesabamisobis sakiTxi gasaCivrebuli iqna saqarTvelos 

sakonstitucio sasamarTloSi. aRsaniSnavia, rom formalur-iuridiulad 

saqarTvelos sakonstitucio sasamarTlo ar aris valdebuli, daeyrdnos 

evropul konvencias da mis precedentul samarTals. is, riTac 

xelmZRvanelobs sakonstitucio sasamarTlo Tavisi saqmianobis 

ganxorcielebisas (saqarTvelos konstituciis uzenaesobis, konstituciuri 

kanonierebis da adamianis uflebaTa da TavisuflebaTa dacvis uzrunvelyofa) 

aris qveynis uzenaesi kanoni _ konstitucia. saqarTvelos sakonstitucio 

sasamarTlos wevri faqtobriv garemoebebs afasebs da gadawyvetilebebs iRebs 

mxolod saqarTvelos konstituciis Sesabamisad.6 miuxedavad amisa, evropuli 

konvenciis me-5 muxli da masTan dakavSirebiT arsebuli precedentuli 

samarTali zemoaRniSnul SemTxvevebSi sakonstitucio sasamarTlos 

                                                            
3 sssk 562-e muxli. 
4 konstituciis me-6 muxlis me-2 punqti.  
5 sssk me-2 muxlis me-2 nawili. 
6 `saqarTvelos sakonstitucio sasamarTlos Sesaxeb” organuli kanonis me-4 muxlis 1-li 

punqti.  
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gadawyvetilebebSi gamoyenebuli iqna.7 imis gaTvaliswinebiT, rom 

sakonstitucio sasamarTlo aris Sidasaxelmwifoebrivi samarTlebrivi dacvis 

erT-erTi saSualeba evropuli konvenciis me-13 muxlis da 35-e muxlis pirveli 

punqtis mniSvnelobiT, mis mier evropuli konvenciisa da strasburgis 

sasamarTlos precedentuli samarTlis moSveliebiT saqmis gadawyveta 

sakonstitucio sasamarTlos gadawyvetilebebs mniSvnelobas sZens adamianis 

uflebaTa dacvis saerTaSoriso samarTlebrivi kuTxiTac. 

is, Tu ramdenad Seesabameba saqarTvelos kanonmdebloba da praqtika 

evropuli konvenciis, inter alia, misi me-5 muxlis standartebs, Seswavlili iqna 

adgilobrivi eqspertebis mier. samuSao jgufi Seiqmna saqarTvelos iusticiis 

saministros gadawyvetilebiTa da evropis sabWos adamianis uflebaTa 

generalur direqtoratTan TanamSromlobiT. samuSao jgufis mier, 

saqarTvelos kanonmdeblobis da praqtikis dadebiT mxareebTan erTad, 

dadginda rigi xarvezebisa da Seusabamobebisa, ris Sesaxebac saTanado 

rekomendaciebi iqna SemuSavebuli.8 gaanalizebuli iqna, agreTve, saqarTvelos 

konstitucia, vinaidan, rogorc es precedentuli samarTlidan aris cnobili, 

strasburgis organoTa (warsulSi adamianis uflebaTa evropuli komisia, 

adamianis uflebaTa evropuli sasamarTlo da ministrTa komiteti, amJamad 

mudmivmoqmedi adamianis uflebaTa evropuli sasamarTlo) ganxilvis sagani 

saxelmwifoTa uzenaesi kanonis Sefardebis sakiTxic yofila. 

 
 

I Tavi: Tavisuflebis prezumfcia; marTlzomierebis moTxovna;  

       patimrobis arsi 
 

 

1. prezumfcia Tavisuflebis sasargeblod 

 

evropuli konvenciis me-5 muxlis pirveli nawili exeba daSvebas, rom 

yvela adamiani unda sargeblobdes TavisuflebiT da, Sesabamisad, adamians 

Tavisufleba SeiZleba aRekveTos mxolod gamonaklis SemTxvevebSi. amitom me-5 

muxli iwyeba uflebis upirobo mtkicebiT: `yvelas aqvs Tavisuflebisa da 

piradi usafrTxoebis ufleba”, rasac mosdevs debuleba: ,,aravis SeiZleba 

aRekveTos Tavisufleba, garda Semdegi SemTxvevebisa da kanoniT 

gansazRvruli proceduris Tanaxmad’’. 

amasTan erTad, Tavisuflebis prezumfcias xazs usvams me-5 muxlis 

imperatiuli moTxovna, rom Tavisuflebis aRkveTa imaze metxans ar unda 

grZeldebodes, rac absoluturad aucilebelia, da unda eqvemdebarebodes 

dauyovnebel aRdgenas, rodesac igi ar aris gamarTlebuli. pirveli moTxovna 

naTlad gamomdinareobs im debulebidan, romlis Tanaxmadac kanonis 

darRvevaSi eWvmitanils `ufleba aqvs sasamarTlo procesis gonivrul vadaSi 

Catarebaze~, meore moTxovna ki naTlad aris warmoCenili miTiTebaSi _ yvela 

TavisuflebaaRkveTil pirs `ufleba aqvs sasamarTlo procesze, romliTac 

sasamarTlos mier swrafad gadawydeba dapatimrebis marTlzomiereba da 

                                                            
7 ix., inter alia, saqarTvelos sakonstitucio sasamarTlos meore kolegiis 2003 wlis 29 ianvris 

gadawyvetileba #2/3/182,185,191, Jurnali `adamiani da konstitucia”, Tbilisi, 2003 weli; 

saqarTvelos sakonstitucio sasamarTlos pirveli kolegiis 2003 wlis 16 dekembris 

gadawyvetileba #1/5/193. 
8 ix. konstantine korkelia, nana mWedliZe, aleqsandre nalbandovi: `saqarTvelos 

kanonmdeblobis Sesabamisoba adamianis uflebaTa evropuli konvenciisa da misi oqmebis 

standartebTan”, 2003 wlis aprili. mzaddeba gamosacemad.  
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gaicema brZaneba gaTavisuflebaze, Tu dapatimreba ar aris marTlzomieri”. 

zemoTqmulidan naTlad Cans, rom mtkicebis tvirTi ekisreba maT, vinc 

ganaxorciela adamianis Tavisuflebis aRkveTa; maT unda daamtkicon ara 

mxolod is, rom Tavisuflebis aRkveTisas gamoyenebuli uflebamosileba 

Seesatyviseboda me-5 muxlSi mocemul romelime debulebas, aramed isic, rom 

Seesabameboda im calkeul garemoebebs, romlebSic gamoyenebuli iqna. 

mtkicebis tvirTi aucileblad moiTxovs TviTkritikul analizs im 

pirebisagan, romlebsac kanoni aniWebs adamianis Tavisuflebis aRkveTis 

uflebamosilebas, raTa aRniSnuli uflebamosilebis ganxorcielebisas maT 

yovelTvis daicvan me-5 muxliT dawesebuli SezRudvebi. Tumca imis 

garantireba, rom aseTi analizi gakeTda da igi efeqtiani iyo, mniSvnelovnad 

aris damokidebuli mosamarTlis skeptikur midgomaze, rodesac igi 

axorcielebs me-5 muxlis me-3 da me-4 punqtebiT miniWebul sazedamxedvelo 

funqcias. nebismier SemTxvevaSi, rodesac Tavisuflebis aRkveTis sakiTxi 

sakamaTo xdeba, metad mniSvnelovania, mosamarTlem sakiTxis ganxilva daiwyos 

im mrwamsiT, rom dakavebuli piri gaTavisuflebuli unda iqnes. sakiTxisadmi 

aseTi midgomis Tanaxmad, mosamarTlem ara marto unda moiTxovos 

Tavisuflebis aRkveTis aucileblobis mizezebis winaswar warmodgena, aramed 

gulisyuriT unda ganixilos, Tu ramdenad Seesabameba isini Tavisuflebis 

aRkveTis aucileblobas. sakiTxisadmi naklebi gulisyuriT midgoma 

gamoiwvevda kanonis uzenaesobis ugulebelyofas da TviTnebobis damkvidrebas. 

am mimarTulebiT raime tendenciis ganviTarebis dauSveblobas 

adasturebs evropuli sasamarTlos mier miRebuli gadawyvetileba saqmeSi 
`mansuri TurqeTis winaaRmdeg~, 9 romelSic sasamarTlom daadgina, rom 

adamianis xangrZliv patimrobaSi yofna ar SeiZleboda gamarTlebuliyo, 

vinaidan erovnulma sasamarTlom araerTxel gasca sanqcia misi patimrobis 

vadis gagrZelebis Taobaze da yoveli aseTi gadawyvetileba axsna erTi da 

imave da namdvilad stereotipuli sityvebiT Semdgomi ganmartebebis gareSe. 

sakiTxisadmi amgvari midgomis dros erovnulma (TurqeTis) mosamarTlem 

ubralod meqanikurad moawera xeli samarTaldamcav organoTa 

gadawyvetilebas da ver SeZlo, mieRo damoukidebeli kritikuli 

gadawyvetileba. mosamarTlis msgavsi qmedeba ki verasodes iqneba 

SesabamisobaSi im moTxovnasTan, romlis Tanaxmadac Tavisuflebis aRkveTa 

dasabuTebuli unda iyos. 

 

 

2. komentari 
 

adamianis uflebaTa evropuli konvenciis da strasburgis sasamarTlos 

midgoma Tavisuflebis prezumfciis mimarT Zalian xSirad saqarTvelos 

kanonmdeblobiTa da Sesabamis organoTa praqtikiT ar aris gaziarebuli. 

marTalia saqarTvelos konstitucia adgens adamianis Tavisuflebis 

xelSeuvalobas, iTvaliswinebs sasamarTlos gadawyvetilebis gareSe 

Tavisuflebis aRkveTis an piradi Tavisuflebis sxvagvari SezRudvis 

dauSveblobas da kanons andobs im SemTxvevaTa gansazRvris prerogativas, 

roca Tavisuflebis SezRudva daiSveba sagangebod uflebamosili piris mier, 

magram ar iTvaliswinebs uflebas habeas corpus samarTalwarmoebaze da 

Tavisuflebis dauyovnebeli aRdgenis SesaZleblobas, roca aRkveTa 

gamarTlebuli ar aris. saqarTvelos konstitucia gansazRvravs Tavisuflebis 

                                                            
9 `mansuri TurqeTis winaaRmdeg~  (Mansur v. Turkey), 1995 wlis 8 ivnisi. 
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aRkveTis diferencirebul maqsimalur vadebs, magram dums Tavisuflebis 

aRkveTis vadebis gonivrulobis Taobaze, rac gansxvavdeba maqsimaluri 

vadebis dacvis moTxovnisagan.10 specialuri kanoni – sisxlis samarTlis 

saproceso kodeqsi _ imeorebs konstituciis zemoaRniSnul debulebebs,11 

magram ar avsebs mis xarvezebs. Tavisuflebis prezumfciis sasargeblod da 

TviTnebobis Tavidan asacileblad adamianis uflebaTa evropuli konvenciis 

me-5 muxlis me-3 punqtiT gansazRvruli garantia, romelic mdgomareobs 

mosamarTlis valdebulebaSi, sakiTxis ganxilva im varaudiT daiwyos, rom 

dakavebuli piri unda gaTavisufldes, saqarTvelos kanonmdeblobaSi asaxuli 

ar aris. sisxlis samarTlis saproceso kodeqsi saerTod arafers ambobs 

aRkveTis RonisZiebis Sefardebis Sesaxeb gadawyvetilebis miRebis dros 

mosamarTlis valdebulebebze. am konteqstSi erTaderTi, rasac sisxlis 

samarTlis saproceso kodeqsi iTvaliswinebs, aris is, rom mosamarTle ismens 

dapatimrebuli braldebulisa da misi damcvelis, agreTve prokurorisa da im 

gamomZieblis ganmartebebs, romelmac mosamarTles mimarTa SuamdgomlobiT 

braldebulis dapatimrebis Sesaxeb.12 

sisxlis samarTlis saproceso kodeqsis im muxlis safuZvelze, romlis 

Tanaxmadac dapatimrebis Sefardebis safuZveli mZime an gansakuTrebiT mZime 

danaSaulis Cadenaa,13 mosamarTleebi gamoZiebis ganmavlobaSi dapatimrebis 

vadis gagrZelebis Sesaxeb gadawyvetilebebSi mZime an gansakuTrebiT mZime 

danaSaulis Cadenis braldebaze miuTiTeben. mZime an gansakuTrebiT mZime 

danaSaulis Cadenis faqti SeiZleba gamarTlebuli iyos, rogorc 

Tavdapirveli dapatimrebis safuZveli (evropuli konvenciis me-5 muxlis 1-li 

punqtis `g” qvepunqti), magram ar CaiTvalos me-5 muxlis me-3 punqtTan 

Sesabamisad, roca igi patimrobis vadis Semdgomi gaxangrZlivebis safuZvlad 

aris moyvanili. strasburgis sasamarTlos SexedulebiT, patimrobis vadis 

dinebasTan erTad unda mieTiTos damatebiT garemoebebze, romlebic unda 

amarTlebdes piris patimrobaSi Semdgom yofnas. 

zemoaRniSnulis safuZvelze rTulia im daskvnis gakeTeba, rom 

Tavisuflebis prezumfcia imdagvarad aris asaxuli saqarTvelos 

kanonmdeblobasa da uflebamosili organoebis praqtikaSi, rogorc es 

straburgis sasamarTlos precedentuli samarTliT aris damkvidrebuli. 

amaze miuTiTebs, agreTve, monacemebi saqarTvelos saerTo sasamarTloebis 

mier sisxlis saproceso samarTlebrivi iZulebis RonisZiebebis gamoyenebis 

Sesaxeb 2000-2002 wlebis ganmavlobaSi, kerZod, Tanafardoba Tavisuflebis 

aRkveTasTan dakavSirebuli aRkveTis RonisZiebebis da sisxlis saproceso 

samarTlebrivi iZulebis alternatiuli RonisZiebebis gamoyenebis statistikas 

Soris (ix. TandarTuli cxrilebi da diagramebi). 

saqarTvelos sakonstitucio sasamarTlos pirvelma kolegiam 

saqarTvelos saxalxo damcvelis konstituciuri sarCelis safuZvelze 

imsjela sisxlis samarTlis saproceso kodeqsis 162-e muxlis me-7 nawilis da 

406-e muxlis me-4 nawilis konstituciis me-18 muxlis me-6 punqtTan 

Sesabamisobis Taobaze.14 am ukanasknelis Tanaxmad, braldebulis winaswari 

patimroba ar unda aRematebodes 9 Tves, sadavo normebiT ki patimrobis, 

rogorc aRkveTis RonisZiebis, vadis gamoTvlisas braldebulis (gansasjelis) 

                                                            
10 ix. konstituciis me-18 muxli. 
11 ix., sssk, inter alia, me-12, 152-e, 162-e muxlebi. 
12 sisxlis sssk 160-e muxlis me-2 nawili. 
13 sssk 151-e muxlis me-3 nawili da 155-e muxlis me-2 nawili. 
14 saqarTvelos sakonstitucio sasamarTlos pirveli kolegiis 2003 wlis 16 dekembris 

gadawyvetileba #1/5/193. 
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da misi damcvelis mier sisxlis samarTlis saqmis masalebis gacnobis vada 

mxedvelobaSi ar miiReba. saboloo jamSi, sakonstitucio sasamarTlom 

daakmayofila mosarCelis konstituciuri sarCeli da sarezolucio nawilis 

pirveli da meore punqtebiT arakonstituciurad da gadawyvetilebis 

gamoqveynebis momentidan Zaladakargulad cno sisxlis samarTlis saproceso 

kodeqsis 162-e muxlis me-7 nawili da 406-e muxlis me-4 nawili saqarTvelos 

konstituciis me-18 muxlis me-6 punqtTan mimarTebiT.15 

sagamoZiebo organoebis praqtikis Tanaxmad, im saqmeebze, sadac erTze 

meti braldebulia, saqmis masalebis gacnobis dawyeba erTi braldebulis 

mier aCerebs dapatimrebis vadis dinebas sxva braldebulebis mimarT, Tundac 

maT saqmis masalebis gacnoba ar hqondeT dawyebuli. es praqtika 

gamarTlebulia imiT, rom aseTi saqmeebi, rogorc wesi, didi moculobisaa da 

SeuZlebelia saqmis masalebis erTdrouli gacnobis uzrunvelyofa saqmeSi 

arsebuli yvela braldebulisTvis. aRniSnuli praqtika dauSvebeli iqneba 

sakonstitucio sasamarTlos aRniSnuli gadawyvetilebis sarezolucio 

nawilis pirveli da meore punqtebis aRsrulebis Semdeg. 

sisxlis samarTlis saproceso kodeqsis mixedviT, saqmis masalebis 

gacnoba iwyeba winaswari gamoZiebis dasrulebis Semdeg, anu mas Semdeg, rac 

Catarebulia sagamoZiebo moqmedebebi, CamorTmeulia mowmeTa Cvenebebi da 

Segrovebulia sxva mtkicebulebebi, anu ar arsebobs realuri safrTxe imisa, 

rom braldebuli xels SeuSlis an gaanadgurebs mtkicebulebebs, imoqmedebs 

mowmeebze an sxvagvarad xels SeuSlis gamoZiebas, vinaidan gamoZieba ukve 

dasrulebulia. saqarTvelos sisxlis samarTlis saproceso kanonmdebloba 

ar uTiTebs evropuli sasamarTlos mier gamokveTil gamonaklis garemoebebze 

(mimalvis safrTxe, marTlmsajulebis ganxorcielebaSi Carevis safrTxe, 

danaSaulis aRkveTis aucilebloba, sazogadoebrivi wesrigis dacvis 

aucilebloba), romlebic amarTlebs piris patimrobaSi Semdgom yofnas, rom 

mxolod am garemoebebis arsebobisas saqmis masalebis gacnobis vada ar 

CaiTvalos winaswari patimrobis konstituciur vadaSi. saqmis masalebis 

gacnobis vada ar iTvleboda cxraTvian vadaSi winaswari patimrobis yvela 

SemTxvevaSi, rac pirdapir winaaRmdegobaSi modioda Tavisuflebis 

prezumfciasTan evropuli konvenciisa da precedentuli samarTlis 

mniSvnelobiT. 

sakonstitucio sasamarTlos pirvelma kolegiam daaskvna, rom  

 

`saqarTvelos konstituciis garda, sadavo normebi ar Seesabameba aseve 

`adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis” 1950 wlis 4 noembris 

konvenciis (adamianis uflebaTa evropuli konvencia) moTxovnebs. evropuli 

konvenciis me-5 muxliT garantirebulia piris ufleba Tavisuflebasa da 

pirad usafrTxoebaze, rac demokratiuli sazogadoebis fuZemdeblur 

faseulobasa da bevri sxva uflebisa da Tavisuflebis sruli 

ganxorcielebis winapirobas warmoadgens. me-5 muxlis daniSnulebaa, 

uzrunvelyos, rom aravis waerTvas Tavisufleba `TviTneburad”. piri SeiZleba 

dakavebuli an dapatimrebuli iqnes mxolod kanonis safuZvelze, romelic 

SesabamisobaSi unda iyos evropuli konvenciis standartebTan. Tavisuflebis 

aRkveTa imaze metxans ar unda grZeldebodes, rac aucileblobiTaa 

ganpirobebuli, da SesaZlebeli unda iyos Tavisuflebis myisieri aRdgena, 

                                                            
15 `saqarTvelos sakonstitucio sasamarTlos Sesaxeb” saqarTvelos organuli kanonis 25-e 

muxlis me-3 punqtis gaTvaliswinebiT, 2003 wlis 16 dekembris #1/5/193 gadawyvetilebis 

sarezolucio nawilis pirveli da meore punqtebis aRsruleba 2004 wlis 25 seqtembramde 

gadaido. 
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rodesac aRkveTa gamarTlebuli ar aris (ix. adamianis uflebaTa evropuli 

sasamarTlos 1979 wlis 24 oqtombris gadawyvetileba saqmeze `vinterverpi 

niderlandebis winaaRmdeg~, Series A #33).” 
 

Tavisuflebis prezumfciasTan mimarTebiT saqarTvelos sakonstitucio 

sasamarTlos 2003 wlis 16 dekembris gadawyvetileba srul TanxmobaSia 

adamianis uflebaTa evropuli sasamarTlos precedentul samarTalTan. 

 

 

2. patimrobis marTlzomiereba 

 

me-5 muxlis 1-li punqtis Tanaxmad, Tavisuflebis SezRudvis nebismieri 

forma unda ganxorcieldes `kanoniT gansazRvruli proceduris Tanaxmad~. 

amasTan, TiToeul qvepunqtSi, romlis Tanaxmadac Tavisuflebis SezRudva 

dasaSvebia, igulisxmeba, rom aRkveTis RonisZieba aucileblad 

`marTlzomieri~ unda iyos. marTlzomierebis moTxovna exeba rogorc 

saproceso, ise materialuri samarTlis sakiTxebs. ufro metic, 

marTlzomiereba niSnavs, rom Tavisuflebis nebismieri aRkveTa unda 

Seesabamebodes erovnul kanonmdeblobasa da evropul konvencias da ar unda 

iyos TviTneburi. 

 

 

erovnul kanonmdeblobasTan formaluri Sesabamisoba 

 

metad mniSvnelovania is garemoeba, rom, pirvel rigSi, Semowmdes, 

adamianisTvis Tavisuflebis SezRudva Sesabamisi kanonmdeblobis moTxovnebis 

Tanaxmad moxda Tu ara. amiT SeiZleba ganisazRvros, Tu ramdenad iqna 

daculi arsebiTi procedura, an Sefasdes, arsebobs Tu ara raime 

samarTlebrivi debuleba, romlis Tanaxmadac ganxorcielda aRniSnuli 

qmedeba. es ukanaskneli SeiZleba exebodes ara marto debulebis moqmedebis 

farglebis ganmartebas, aramed misi saSualebiT SeiZleba dadgindes, 

nadvilad arsebobda Tu ara is faqtobrivi garemoeba, romlis drosac es 

debuleba unda yofiliyo gamoyenebuli. arsebobs mTeli rigi calkeuli 

SemTxvevebisa, rodesac evropis sasamarTlom daadgina, rom zemoxsenebuli ar 

iqna Sesrulebuli da amitom ar SeiZleba, isini gamarTlebulad CaiTvalos.16 

magaliTad, saqmeSi `van der leeri niderlandebis winaaRmdeg~ ganmcxadebeli 

qalbatoni iZulebiT imyofeboda fsiqiatriul saavadmyofoSi, magram 

mosamarTlem, romelmac gasca sanqcia fsiqiatriul saavadmyofoSi misi 

moTavsebis Sesaxeb, ar gaiTvaliswina kanonis moTxovna, moesmina misTvis 

sanqciis gacemamde.17 sinamdvileSi, rogorc es evropulma sasamarTlom 

aRniSna, mosamarTlem arc ki Seiwuxa Tavi, ganemarta, Tu ratom ugulebelyo 

mkurnali eqimis azri, romelic fiqrobda, rom mosamarTlis mier qalbatonis 

mosmena ar iqneboda mizans moklebuli an mavnebeli janmrTelobis 

TvalsazrisiT. konvenciis miznebisaTvis Seusabamoa is garemoeba, rom 

                                                            
16 miuxedavad imisa, rom evropuli sasamarTlo aRiarebs, rom kanonmdeblobis ganmarteba da 

Sefardeba upiratesad Sesabamisi xelSemkvreli saxelmwifo xelisuflebis, gansakuTrebiT ki 

sasamarTlo xelisuflebis prerogativaa, evropuli sasamarTlo itovebs uflebas, Seamowmos, 

Sesrulda Tu ara sinamdvileSi kanoni. zogierT qvemoT ganxilul saqmeze evropulma 

sasamarTlom erovnuli sasamarTloebisagan gansxvavebuli daskvnebi gamoitana. 
17 `van der leeri niderlandebis winaaRmdeg~ (Van der Leer v. the Netherlands), 1990 wlis 21 

Tebervali. 
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ganmcxadeblis Tavisuflebis aRmkveTi RonisZieba SesaZloa SesabamisobaSi 

yofiliyo me-5 muxlis moTxovnebTan saqmis arsebiTad ganxilvis dros; 

rodesac saxezea proceduruli moTxovnebis Seusrulebloba Tavisuflebis 

aRkveTamde, dakaveba an dapatimreba aucileblad ukanonod unda CaiTvalos. 

analogiurad, saqmeSi `lukanovi bulgareTis winaaRmdeg~ qveynis erT-erT 

yofil premier-ministrs Tavisufleba aRekveTa ganviTarebadi qveynebisTvis 

saxelmwifo saxsrebis grantis saxiT gadacemis braldebis safuZvelze.18 

miuxedavad imisa, rom sisxlis samarTlis danaSaulis konteqstSi 

Tavisuflebis aRkveTa konvenciasTan potenciurad SesabamisobaSia, aRniSnul 

saqmeSi ver dadginda, rom qmedeba, romlis gamoc xsenebul pirs Tavisufleba 

aRekveTa, samarTaldarRveva iyo, rom aRaraferi vTqvaT sisxlis samarTlis 

danaSaulze. amitom, bulgareTis kanonmdeblobis Tanaxmad, ganmcxadeblis 

sadavo qmedeba Tavisuflebis aRkveTis safuZveli ar SeiZleboda yofiliyo. 

amasTan, Tundac sargeblis miRebis sisxlissamarTlebrivi akrZalva 

potenciurad SeiZleboda misadageboda xsenebuli grantebis gacemas (rac 

naklebad realuri iyo), ar arsebobda araviTari faqti Tu informacia, 

romelic miuTiTebda safuZvlian eWvze, rom premier-ministri aseTi sargeblis 

miRebas marTlac iswrafoda. ase rom, Tavisuflebis aRkveTas aranairi 

samarTlebrivi safuZveli ar gaaCnda da evropuli konvenciis me-5 muxlis 

udavo darRvevas warmoadgenda. 

analogiuri situacia ganmeorda saqmeSi `stili gaerTianebuli samefos 

winaaRmdeg~ ramdenime ganmcxadeblis mimarT, romlebic maSin daakaves, 

rodesac isini iaraRiT vaWrobis winaaRmdeg gamodiodnen _ avrcelebdnen 

bukletebs da transparantebi hqondaT aRmarTuli.19 aRsaniSnavia is garemoeba, 

rom policia uflebamosili iyo, daekavebina aqciis monawileni, Tuki 

warmoiSoboda sazogadoebrivi wesrigis darRvevis saSiSroeba, magram aqciis 

monawileTa qmedebebi ar qmnida amis safrTxes. amasTan, arc imis saSiSroeba 

igrZnoboda, rom aqciis monawileni xels SeuSlidnen mimdinare konferenciis 

monawileebs anda gamoyenebuli iqneboda sxva saxis Zaladoba. evropis 

sasamarTlom gadawyvita, rom ganmcxadeblebis dakaveba da maTi Semdgomi 

patimroba sazogadoebrivi wesrigis darRvevis motiviT ukanono iyo.20 

 

 

samarTlebrivi safuZvlis uwyvetobis mniSvneloba 

 

Tavisuflebis aRkveTis TiToeuli SemTxvevisaTvis samarTlebrivi 

safuZvlis arsebobis moTxovna Tavisuflebis aRkveTis mTel periodze 

vrceldeba. precedentuli samarTali cxadyofs, rom mTel rig SemTxvevebSi, 

rodesac patimrobis samarTlebrivi safuZveli Tavdapirvelad marTlzomieri 

iyo, SemdgomSi raRac etapze am safuZvelma Sewyvita arseboba. magaliTad, 

saqmeSi `kini safrangeTis winaaRmdeg~ erovnulma sasamarTlom brZana im piris 

cixidan gaTavisufleba, romelic safrangeTis kanonmdeblobis moTxovnaTa 

sruli dacviT iyo dapatimrebuli,21 magram gaTavisuflebis brZanebis 

                                                            
18 `lukanovi bulgareTis winaaRmdeg~ (Lukanov v. Bulgaria), 1997 wlis 20 marti. 
19 `stili gaerTianebuli samefos winaaRmdeg~ (Steel v. the United Kingdom), 1998 wlis 23 seqtemberi. 
20 ix. aseve evropuli sasamarTlos 1997 wlis 16 dekembris gadawyvetileba saqmeze `ranineni 

fineTis winaaRmdeg~ (Raninen v. Finland), sadac im piris dakaveba, romelmac uari Tqva 

saxelmwifo savaldebulo samsaxurze, fineTis kanonmdeblobas ewinaaRmdegeboda, radgan mas 

Tavdapirvelad ar hkiTxes, SemdgomSic ityoda Tu ara uars saxelmwifo savaldebulo 

samsaxurze. 
21 `kini safrangeTis winaaRmdeg~ (Quinn v. France), 1995 wlis 22 marti. 
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gacemidan TerTmeti saaTis gasvlis Semdegac ki misTvis ar ucnobebiaT 

sasamarTlos brZanebis Sesaxeb. rogorc Cans, es dro prokuraturas imisTvis 

sWirdeboda, rom ganexorcielebina eqstradiciisaTvis saWiro procedurebi, 

rac SemdgomSi Seiqmneboda xsenebuli piris patimrobis safuZveli da aRar 

gaxdeboda aucilebeli mosamarTlis brZanebis Sesruleba. evropis 

sasamarTlom daadastura, rom SesaZlebeli iyo garkveuli drois gasvla 

brZanebis gacemasa da mis aRsrulebas Soris, magram amave dros miiCnia, rom 

zemoxsenebuli drois monakveTi metismetad xangrZlivi iyo imisaTvis, rom 

daekmayofilebina me-5 muxlis moTxovnebi. 

saqmeSi `labita italiis winaaRmdeg~ evropulma sasamarTlom me-5 

muxlis moTxovnaTa darRvevad miiCnia piris gaTavisuflebis dayovneba aTi 

saaTiT im motiviT, rom uflebamosili Tanamdebobis piri, romelsac unda 

Seemowmebina, arsebobda Tu ara gasaTavisuflebeli piris Semdgom 

patimrobaSi datovebis mizezebi, ar imyofeboda samuSao adgilze.22 saqmeSi `k. 

f.~ germaniis winaaRmdeg~, sadac germaniis kanonmdebloba Sesabamis uwyebebs 

nebas rTavda Tormeti saaTis ganmavlobaSi piris dakavebaze misi vinaobis 

dadgenis mizniT, ganmcxadebeli dakavebuli iqna ormoci wuTiT metxans, vidre 

amas kanoni iTvaliswinebda, razec germaniis mTavrobam ganacxada, rom 

kanoniT dadgenili vadis gadacileba dakavebuli piris piradi monacemebis 

registraciasTan iyo dakavSirebuli.23 evropulma sasamarTlom SeniSna, rom 

dakavebuli piris piradi monacemebis registracia vinaobis dasadgenad 

mimarTul RonisZiebaTa Semadgeneli nawilia. amitom es unda 

ganxorcielebuliyo im droSi, romelsac germaniis kanonmdebloba 

iTvaliswinebda, anu Tormet saaTSi. aseT garemoebebSi ganmcxadeblis dakaveba 

ukanonod CaiTvala da, Sesabamisad, evropulma sasamarTlom me-5 muxlis 

darRveva daadgina.24 

 

 

qveynis Sida praqtikaze araswori dayrdnoba    

 

evropis sasamarTlom me-5 muxlis darRveva daadgina saqmeebSi, 

romlebSic qveynis Sida uflebamosili organoebi Tavisuflebis aRkveTis 

dros eyrdnobodnen didi xnis praqtikas, romlis kanoniereba (konvenciis 

TvalsazrisiT) sadavo arasodes gamxdara. ase magaliTad, saqmeSi `baranovski 
poloneTis winaaRmdeg~ qurdobis braldebasTan dakavSirebiT ganmcxadebeli 

kanonis sruli dacviT iqna dakavebuli da Semdgom dapatimrebuli.
25
 Tumca 

misi patimrobis marTlzomierebis gadasinjva mas Semdeg Sewyda, rac 

prokurorma sabraldebo daskvna sasamarTloSi gadagzavna. poloneTSi 

arsebuli praqtikis Tanaxmad, dapatimrebuli piris samarTalSi micemis Semdeg 

gamoZiebis etapze sanqcirebuli patimroba ganusazRvreli vadiT grZeldeboda; 

erovnuli sasamarTlo ar iyo valdebuli, Tavisi iniciativiT mieRo Semdgomi 

gadawyvetileba am etapze dadgenili patimrobis vadis gagrZelebis Taobaze. 

zemoxsenebuli praqtika, ueWvelad da gasagebi mizezebis gamo, arsebuli 

xarvezis Sesavsebad iyo mimarTuli, magram arc kanonmdeblobasa da arc 

qveyanaSi moqmed precedentul samarTalSi mas araviTari safuZveli ar 

                                                            
22 `labita italiis winaaRmdeg~ (Labita v. Italy), 2000 wlis 6 aprili. 
23 `k. f.” germaniis winaaRmdeg~ (K.-F. v Germany), 1997 wlis 27 noemberi. 
24 ix. aseve 1976 wlis 8 ivnisis saqme `engeli da sxvebi niderlandebis winaaRmdeg~ (Engel and 
others v. the Netherlands), sadac droebiT dakavebis 24-saaTiani maqsimaluri vada 20-22 saaTiT iqna 

gadacilebuli. 
25 `baranovski poloneTis winaaRmdeg~ (Baranowski v. Poland), 2000 wlis 28 marti. 
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gaaCnda. saeWvoa, rom odesme dasmuliyo zemoxsenebuli praqtikis kanonierebis 

gadasinjvis sakiTxi, ramdenadac aSkara iyo patimrobis vadis gagrZelebis 

aucilebloba – rac sruliad Seesabameboda konvencias. aRniSnuli praqtikis 

ganviTareba kargi magaliTia imisa, Tu samarTalwarmoebis zogadma 

kanonierebam rogor SeiZleba migviyvanos kanonierebis Semowmebis 

ugulebelyofamde an uaryofamde. aRniSnul saqmeSi sasamarTlom me-5 (1) 

muxlis moTxovnaTa darRvevad Seafasa moqmedi praqtika, radgan am 

ukanasknels ar gaaCnda gamWvirvaloba da mimarTuli iyo TviTnebobisken.26 

saqmeSi `jesiusi litvis winaaRmdeg~ mkvlelobaSi eWvmitanili ganmcxadebeli 

generaluri prokuroris moadgilis mier sanqcirebuli winaswari patimrobis 

drois gasvlis Semdegac patimrobaSi imyofeboda.
27
 rogorc Cans, am gziT 

saqmeebis warmarTva damkvidrebuli praqtika iyo, magram ar Seesabameboda 

konvenciis moTxovnebs. sasamarTlom ganmarta, rom Tavisuflebis aRkveTa 

Seusabamo iyo samarTlebrivi gamWvirvalobisa da TviTnebobisagan dacvis 

principebTan.28 

 

 

3. komentari 
 

saqarTvelos sabWoTa socialisturi respublikis 1960 wlis 30 

dekembris sisxlis samarTlis saproceso kodeqsi, romelic cvlilebebiTa da 

damatebebiT moqmedebda 1999 wlis 15 maisamde, amJamad moqmedi 1998 wlis 20 

Tebervlis sisxlis samarTlis saproceso kodeqsisgan Tavisuflebis 

winaswari aRkveTis sruliad gansxvavebul wess iTvaliswinebda. winaswari 

patimroba, rogorc aRkveTis RonisZieba, gamoiyeneboda momkvlevi piris, 

gamomZieblis, prokuroris an sasamarTlos mier eWvmitanilis an braldebulis 

(gansasjelis) mimarT. winaswari dapatimrebisTvis aucilebeli iyo, rom 

Cadenili danaSaulisTvis kanoniT gaTvaliswinebuli yofiliyo Tavisuflebis 

aRkveTa erT welze meti, gansakuTrebul SemTxvevebSi, erT welze naklebi 

vadiTac. eWvmitanilis dapatimreba winaswar SeiZleboda, magram Tu braldebas 

10 dRe-Ramis ganmavlobaSi ar wauyenebdnen, winaswari patimroba uqmdeboda da 

eWvmitanili Tavisufldeboda. baranovskis saqmeze arsebuli praqtikis msgavsi 

saqarTveloSic arsebobda. winaswari patimrobis safuZvlianobas da 

kanonierebas piris samarTalSi micemamde zedamxedvelobas uwevda prokurori, 

xolo sasamarTloSi saqmis warmarTvis Semdeg sasamarTlos kanonmdeblobiT 

ar ekisreboda aranairi valdebuleba, ganexila dapatimrebis Taobaze 

gacemuli Tavdapirveli brZaneba. amitomac, praqtikaSi damkvidrebuli wesis 

Tanaxmad, piri rCeboda winaswar patimrobaSi sasamarTlos mier saboloo 

ganaCenis dadgenamde. winaswari patimrobis vada iTvleboda sasjelis moxdis 

vadaSi. 

                                                            
26 sxva faqtorebi, romlebic `marTlzomierebis~ cnebas gansazRvravs, qvemoT aris ganxiluli. 

me-5 muxlis 1-li punqtis darRveva imave mizezebiT imave praqtikasTan dakavSirebiT evropulma 

sasamarTlom cno saqmeze `kavka poloneTis winaaRmdeg~ (Kawka v. Poland), 2001 wlis 9 ianvars. 

evropuli sasamarTlos mier aRniSnuli gadawyvetilebis gamotanamde zemoxsenebuli praqtika 

Sewyda da Seicvala axali praqtikiT, romlis Tanaxmad, TiToeuli saqme, romelSic 

dapatimrebis brZaneba gamoZiebis etapze iyo gacemuli, sasamarTlos gadaecemoda, raTa am 

ukanasknels patimrobis vadis gagrZelebis Sesaxeb axali gadawyvetileba mieRo. aRniSnuli 

akmayofilebs konvenciis moTxovnebs marTlzomierebis da sasamarTlo kontrolis Sesaxeb. 
27 `jesiusi litvis winaaRmdeg~ (Ječius v. Lithuania), 2000 wlis 31 ivlisi. 
28 analogiurad, me-5 muxlis 1-li punqtis darRveva dafiqsirda saqmeSi `grauslisi litvis 

winaaRmdeg~ (Grauslys v. Lithuania) 2000 wlis 10 oqtombers. 
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moqmedi kodeqsis Tanaxmad, sisxlis saproceso samarTlis iZulebis 

RonisZiebis gamoyenebis, Secvlis an gauqmebis Sesaxeb Suamdgomlobas adgens 

momkvlevi da amtkicebs prokurori, an adgens gamomZiebeli. Suamdgomlobas 

sisxlis saproceso samarTlis iZulebis RonisZiebis gagrZelebis Sesaxeb 

adgens gamomZiebeli da eTanxmeba prokurori. Suamdgomlobebs sisxlis 

samarTlis saproceso kodeqsiT gaTvaliswinebuli wesiT mosamarTle 

ganixilavs. Suamdgomlobas sagamoZiebo moqmedebis Catarebis Sesaxeb, 

romelic zRudavs adamianis konstituciur uflebebsa da Tavisuflebebs, 

adgens momkvlevi da amtkicebs prokurori, an adgens gamomZiebeli da 

ganixilavs mosamarTle kodeqsiT dadgenili wesiT. prokuroris monawileoba 

mosamarTlis mier sisxlis saproceso samarTlis iZulebis RonisZiebis 

gamoyenebis, gagrZelebis, Secvlis an gauqmebis Sesaxeb Suamdgomlobis 

ganxilvisas savaldebuloa.29 

samarTalSi micemis stadiaze mosamarTle, inter alia, wyvets sakiTxs 

aRkveTis RonisZiebis Sesaxeb sisxlis samarTlis saproceso kodeqsiT 

dadgenili wesiT. SesaZlebelia, SerCeuli aRkveTis RonisZieba Seicvalos 

sxva RonisZiebiT, saerTod gauqmdes an ucvleli darCes. aRniSnulidan 

romelime gadawyvetileba miiReba aRkveTis RonisZiebis miznisa da safuZvlis 

Sesaxeb dadgenili normebis mixedviT, romlebic saerToa winaswari 

gamoZiebisa da Semdgomi sasamarTlo ganxilvis stadiebisTvis. 

 

 

konvenciasTan Sesabamisoba. marTlzomiereba konvenciis mixedviT 

 

garda imisa, rom Tavisuflebis aRkveTa SesabamisobaSi unda iyos 

erovnul kanonmdeblobasTan, is unda Seesabamebodes evropuli konvenciis 

,,marTlzomierebis~ potenciurad ufro farTo gagebasac, anu, pirvel rigSi, 

uzrunvelyofili unda iqnes me-5 muxlis calkeul moTxovnaTa – Tundac isini 

ar iyos mocemuli erovnul samarTalSi – Sesruleba. Tavisuflebis aRkveTa 

miuRebelia, rodesac ganxorcielebulia konvenciiT garantirebul sxva 

uflebebsa da TavisuflebebSi Carevis meSveobiT an im kanonis safuZvelze, 

romelic Sefardebulia TviTneburad anda romlis xasiaTic konvenciis 

moTxovnebTan Seusabamod unda CaiTvalos. saqmeSi `kurti TurqeTis 

winaaRmdeg~ evropulma sasamarTlom daadgina, rom: 

 

`... Tavisuflebis nebismieri aRkveTa unda ganxorcieldes ara mxolod 

erovnuli kanonmdeblobis materialuri da saproceso normebis sruli 

dacviT, aramed erovnuli normebi, amavdroulad, unda Seesabamebodes me-

5 muxlis ZiriTad mizans, saxeldobr, unda icavdes adamians 

TviTnebobisagan~.30 

 

 rodesac qveynis uflebamosili organoebi Tavisuflebis aRkveTis verc 

erT safuZvels ver uTiTeben, evropis sasamarTlo adgens me-5 muxlis 1-li 

punqtis darRvevas. saqmeSi `denizci da sxvebi kviprosis winaaRmdeg~ 

ganmcxadeblebi Ciodnen, inter alia, rom maTi dakavebis aranairi mizezi ar 

yofila warmodgenili da evropis sasamarTlom, gaiTvaliswina ra is faqti, 

rom mopasuxe mTavrobam ver warmoadgina ganmcxadebelTa dakavebisa da 

                                                            
29 sssk 233-e muxli. 
30 `kurti TurqeTis winaaRmdeg~  (Kurt v. Turkey), 1998 wlis 28 maisi. 
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patimrobis samarTlebrivi safuZveli, Sesabamisad, me-5 muxlis 1-li punqtis 

darRveva daadgina.31 

 

  

konvenciis debulebebTan Seusabamoba 

 

Tavisuflebis aRkveTa, romelic kanonierad gamarTlebulia qveynis Sida 

doneze da eyrdnoba iseT safuZvels, romelic mocemuli ar aris me-5 muxlis 

1-l punqtSi warmodgenil amomwurav safuZvelTa nusxaSi, `aramarTlzomierad~ 

da me-5 muxlis 1-li punqtis moTxovnaTa sawinaaRmdegod CaiTvleba. 

magaliTad, konvenciaSi mocemuli safuZvlebis Tanaxmad, aRkveTis RonisZieba 

ar SeiZleba gamoyenebuli iqnes danaSaulis CadenaSi eWvmitanilTa mimarT, 

rodesac patimrobis mizans ar warmoadgens sisxlis samarTlis devna.32 aseT 

SemTxvevebSi Tavisuflebis aRkveTis gamoyeneba, Tundac gamarTlebuli iyos 

qveynis Sida kanonmdeblobiT, ewinaaRmdegeba me-5 muxlis 1-li punqtis 

moTxovnebs. 

Tumca maSinac ki, rodesac Tavisufleba konvenciaSi gansazRvrul 

romelime safuZvelze aRikveTa, konvencia SeiZleba Tavisuflebis aRkveTis 

mTliani xangrZlivobis zRvris damdgenad ganvixiloT. sasamarTlo ganxilvis 

ganmavlobaSi dapatimrebuli pirebis SemTxvevaSi me-5 muxlis me-3 punqti 

pirdapir iTxovs sasamarTlo ganxilvis gonivrul vadaSi Catarebas, xolo 

piris Tavisuflebis aRkveTisas deportaciis, eqstradiciis da amasTan 

dakavSirebuli samarTalwarmoebis SemTxvevaSi Sesabamisi uflebamosili 

organoebis warmomadgenlebi movaleni arian, gonivruli gulmodgineba 

gamoiCinon. 

 

 

4. komentari 
 

saqarTvelos Sinagan saqmeTa ministris 1996 wlis 26 noembris #906 

brZanebis me-3 muxlis `z” qvepunqti iTvaliswinebs disciplinur patimrobas 3-

dan 10 dRe-Ramemde, rogorc disciplinuri pasuxismgeblobis saxes. aRniSnuli 

disciplinuri saxdelis Sefardebis sakiTxis dasma SeuZlia piris uSualo 

ufross werilobiTi formiT, rasac Tan unda axldes disciplinuri 

gadacdomis amsaxveli daskvna, xolo disciplinuri saxdelis Sefardebis 

ufleba aqvT Sinagan saqmeTa ministris moadgileebs da im Tanamdebobis 

pirebs, romelTac aqvT TanamSromlis Tanamdebobaze daniSvnisa da 

gaTavisuflebis ufleba.33 sasamarTlos monawileoba aRniSnuli disciplinuri 

saxdelis Sefardebis arc erT stadiaze ar aris gaTvaliswinebuli. ar aris 

gaTvaliswinebuli piris sasamarTlos winaSe wardgenis valdebuleba, piris 

ufleba, mimarTos sasamarTlos misi Tavisuflebis aRkveTis marTlzomierebis 

Sesamowmeblad. 

hauptvaxtSi 3-dan 10 dRemde vadiT moTavsebis disciplinuri saxdeli 

strasburgis sasamarTlos mier SemuSavebuli standartebiT34 

erTmniSvnelovnad xvdeba evropuli konvenciis me-5 muxlis moqmedebis areSi, 

magram igi me-5 muxlis 1-li punqtis arc erTi qvepunqtiT ar SeiZleba iqnes 

gamarTlebuli. amasTan, igi ewinaaRmdegeba saqarTvelos konstituciis me-18 

                                                            
31 `denizci da sxvebi kviprosis winaaRmdeg~ (Denizci and others v. Cyprus), 2001 wlis 23 maisi. 
32 `jesiusi litvis winaaRmdeg~ (Jėčius v. Lithuania). 
33 wesdebis me-4 muxlis 1-li da me-3 punqtebi.  
34 ix. `engeli da sxvebi niderlandebis winaaRmdeg~ (Engel and others v. the Netherlands). 
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muxlis me-2 punqtis moTxovnas, romlis Tanaxmadac, Tavisuflebis aRkveTa an 

piradi Tavisuflebis sxvagvari SezRudva dauSvebelia sasamarTlos 

gadawyvetilebis gareSe. Sesabamisad, aRniSnuli norma aramarTlzomieria 

rogorc erovnuli samarTlis, ise evropuli konvenciis TvalsazrisiTac. 

msgavsi debuleba gaTvaliswinebuli iyo `saqarTvelos SeiaraRebuli 

Zalebis sadisciplino wesdebis damtkicebis Sesaxeb” saqarTvelos 

saxelmwifo meTauris 1994 wlis 2 seqtembris #294 brZanebulebiTac, romlis 

Sesabamisi normebi35 sakonstitucio sasamarTloSi iqna gasaCivrebuli. 

saqarTvelos SeiaraRebuli Zalebis sadisciplino wesdebis normebi, 

romlebic iTvaliswinebda disciplinur sasjelad, inter alia, hauptvaxtSi 10 

dRemde moTavsebas samxedro mosamsaxuris mier disciplinuri gadacdomis 

CadenisTvis, sakonstitucio sasamarTloSi saqmis arsebiTad ganxilvisTvis 

daniSvnamde Zaladakargulad gamocxadda. Sesabamisad, saqme warmoebiT Sewyda 

`sakonstitucio samarTalwarmoebis Sesaxeb” saqarTvelos kanonis me-13 

muxlis me-2 da me-6 punqtebis safuZvelze. 

saqarTvelos administraciul samarTaldarRvevaTa kodeqsi 

iTvaliswinebs administraciul dakavebas, romelic ar SeiZleba gagrZeldes 3 

saaTze met xans. saxelmwifo sazRvris damrRvevi piri gamSveb punqtebSi 

SeiZleba dakavebuli iqnes samarTladarRvevasTan dakavSirebiT oqmis Sedgenis 

mizniT, xolo saWiroebis SemTxvevaSi 3 dRemde vadiT misi vinaobis da 

samarTladarRvevis garemoebaTa dadgenis mizniT. es vada SeiZleba 

gagrZeldes prokuroris mier 10 dRemde vadiT, Tuki samarTaldamrRvevs ar 

gaaCnia piradobis mowmoba.36 Tavisuflebis SezRudvis sanqcirebaSi da mis 

aRsrulebaSi sasamarTlos monawileoba gansazRvruli ar aris. aRniSnuli 

savaraudod winaaRmdegobaSi modis rogorc saqarTvelos konstituciis 

debulebebTan, ise evropuli konvenciis standartebTan. aRsaniSnavia, rom 

saqarTvelos iusticiis ministris 2003 wlis 13 Tebervlis brZanebiT Seiqmna 

saqarTvelos administraciul samarTaldarRvevaTa kodeqsis proeqtis 

SemmuSavebeli komisia. komisiis funqciad ganisazRvra administraciul 

samarTaldarRvevaTa maregulirebeli kanonmdeblobis analizi da misi 

srulyofis Sesaxeb winadadebebisa da rekomendaciebis momzadeba; 

administraciul samarTaldarRvevaTa kodeqsis proeqtis SemuSaveba, 

administraciul samarTaldarRvevaTa maregulirebeli kanonmdeblobis, 

saqarTvelos kanonmdeblobis da sazRvargareTis kanonmdeblobis ZiriTadi 

mimarTulebebis gansazRvra. iusticiis saministros daekisra sainformacio-

analitikuri da materialur-teqnikuri daxmarebis funqcia. aRniSnuli 

samuSaos Sesrulebis vada brZanebiT ar aris gansazRvruli. 

 

 

uflebamosilebis TviTneburi gamoyeneba 

 

im SemTxvevaSic ki, Tu qveynis Sida kanonmdebloba, romlis safuZvelzec 

moxda Tavisuflebis SezRudva, ar iZleva mis mimarT raime zemoxsenebuli 

pretenziis gamoTqmis safuZvels da sxva mxrivac mTlianad Seesabameba 

evropuli konvenciiT dadgenil standarts, mainc aramarTlzomierad SeiZleba 

CaiTvalos konvenciis TvalsazrisiT, Tuki is TviTneburad aris gamoyenebuli. 

es imas niSnavs, rom uflebamosileba gamoyenebulia iseT viTarebaSi, rodesac 

Tavisuflebis aRkveTa ar iyo saWiro an mimarTuli iyo ukanono miznis 

                                                            
35 52-e muxlis d) punqti, 53-e muxlis d) punqti, 54-e muxlis d) punqti, 55-e muxli, 58-e muxlis 

d) punqti, 59-e muxlis b) punqti da me-60 muxlis b) punqti. 
36 247-e muxlis me-2 nawili. 
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misaRwevad. amis naTel magaliTad SeiZleba CaiTvalos saqme `vitold litva 
poloneTis winaaRmdeg~, romelSic piri, romelsac cal TvalSi absoluturad 

dakarguli hqonda mxedveloba, xolo  meoreSi _ mniSvnelovnad daqveiTebuli, 

dakavebuli da moTavsebuli iqna gamosafxizlebel centrSi mas Semdeg, rac 

fostis TanamSromlebma, romlebsac aRniSnulma pirma SesCivla misTvis 

gamogzavnili amanaTis gaxsnisa da SigTavsis amoRebis Sesaxeb, gamoiZaxes 

policia im motiviT, rom es adamiani nasvami iyo da Zaladobas iyenebda. 

Tumca, miuxedavad imisa, rom ganmcxadeblis dakaveba warmoebda me-5 muxlis 1-

li punqtis `e~ qvepunqtiT nebadarTul safuZvelze _ alkoholikebis dakaveba 

_ Zalauflebis gamoyeneba aSkarad ar warmoadgenda aucileblobas, radgan 

ganmcxadeblis mxridan ar momdinareobda sazogadoebaze Tavdasxmis 

safrTxe.
37
 miT umetes, rom, moqmedi kanonmdeblobis Tanaxmad, nasvami adamianis 

mimarT unda gatarebuliyo naklebad mkacri xasiaTis RonisZiebebi _ rogoric 

aris, magaliTad, sazogadoebrivi mzrunvelobis dawesebulebaSi an adamianis 

sakuTar sacxovrebel adgilas wayvana _ magram aranairi aseTi RonisZiebis 

gamoyenebis sakiTxi ar damdgara dRis wesrigSi. saboloo jamSi ki, 

miuxedavad Tavisuflebis aRkveTis samarTlebrivi safuZvlis arsebobisa, 

Zalauflebis gamoyeneba CaiTvala TviTneburad da, Sesabamisad, ukanonod. 

analogiuri gadawyvetileba SeiZleba miRebuliyo im SemTxvevaSic, 

rodesac uflebamosileba gamoiyeneba piris dakavebis gansaxorcieleblad 

misi vinaobis dadgenis mizniT, miuxedavad imisa, rom policiis oficrisaTvis 

cnobilia misi vinaoba, Tundac am ukanasknels Tan ar hqondes piradobis 

damadasturebeli mowmoba. aseT garemoebebSi Zalauflebis aSkarad arasaWiro 

gamoyeneba aucileblad CaiTvleba TviTnebobad. Zalauflebis gamoyenebis 

aseTi gaumarTlebeli SemTxveva moxda saqmeSi `cirlisi da koulompasi 
saberZneTis winaaRmdeg~, romelSic ieRovas mowmeebi dapatimrebulni iqnen 

imis gamo, rom mrwamsis Tanaxmad Tavi aarides samxedro samsaxuris gavlas. 

amasTan, miuxedavad gawvevisa, ar gamocxaddnen Sesabamis samxedro nawilSi da 

uari Tqves samxedro formis tarebaze. maTi mtkicebiT, isini iyvnen 

RvTismsaxurebi da, Sesabamisad, gaTavisuflebulni unda yofiliyvnen 

samxedro samsaxuridan. gamonaklisis aseTi saxe im pirTaTvis, romlebic 

warmoadgendnen ieRovas mowmeTa RvTismsaxurebs, dadgenili iyo uzenaesi 

administraciuli sasamarTlos precedentuli samarTliT, magram evropis 

sasamarTlom miiCnia, rom xsenebuli uxeSad iqna ignorirebuli samxedro 

sasamarTlos mier, romelmac ganaxorciela ganmcxadeblebis devna. aseT 

garemoebebSi ganmcxadebelTa winaaRmdeg mimarTuli sasamarTlo procesi, 

romelic dasrulda maTi Tavisuflebis aRkveTiT, unda CaTvliliyo 

TviTneburad da, Sesabamisad, ukanonod me-5 muxlis 1-li punqtis 

miznebisaTvis. 

ufro metic, kanonieri uflebamosilebis gamoyeneba mxolod ukanono 

miznis misaRwevad dauSvebelia konvenciis Tanaxmad, miuxedavad imisa, 

erovnuli kanonmdeblobiT gaTvaliswinebuli aseTi debulebis gamoyeneba 

aris Tu ara usamarTlod miCneuli Sesabamis qveyanaSi. ase magaliTad, saqmeSi 
`bozano safrangeTis winaaRmdeg~ sasamarTlom me-5 muxlis 1-li punqtis 

darRveva cno, rodesac piri viTomda deportirebis mizniT daakaves.
38
 

sinamdvileSi aRniSnuli xerxi eqstradirebaze dawesebuli SezRudvebis 

Semovlis mizniT iqna gamoyenebuli. am saqmeSi safrangeTis sasamarTlos 

moTxovna ganmcxadeblis italiaSi eqstradirebaze uaryofili iqna. Tumca 

                                                            
37 `vitold litva poloneTis winaaRmdeg~ (Witold Litwa v. Poland), 2000 wlis 4 aprili. 
38 `bozano safrangeTis winaaRmdeg~  (Bozano v. France), 1986 wlis 18 dekemberi. 
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erTi Tvis Semdeg, iqna ra gaTavisuflebuli safrangeTis sasamarTloebis 

mier, ganmcxadebeli kvlav daakaves deportirebis brZanebis aRsrulebis 

mizniT, romelic sinamdvileSi gacemuli iyo cixeSi yofnis dros, rodesac 

ganixileboda ganmcxadeblis eqstradirebis sakiTxi. ganmcxadebeli SemdgomSi 

gadayvanili iqna Sveicariis sazRvarTan, miuxedavad imisa, rom espaneTis 

sazRvari gacilebiT ufro axlos mdebareobda, da gadaeca Sveicariis 

policias. am qveynidan ganmcxadeblis italiaSi eqstradirebis sakiTxi 

dadebiTad gadawyda da igi gadayvanili iqna italiis cixeSi sasjelis 

mosaxdelad. aRniSnul saqmeSi evropis sasamarTlom me-5 muxlis 1-li punqtis 

darRveva daadgina da ganacxada, rom saqmis msvlelobis procesSi adgili 

hqonda TviTnebobis gamovlinebas. sasamarTlos mier aseTi gadawyvetilebis 

gamotana mravalma faqtorma ganapiroba: ganmcxadeblis mimarT deportaciis 

brZanebis aRsrulebis gadadebam imgvarad, rom ganmcxadebels ar SeeZlo 

miemarTa misTvis xelmisawvdomi dacvis efeqtiani saSualebebisaTvis; im 

faqtma, rom Sveicariisa da italiis warmomadgenlebi gafrTxilebulni iqnen 

winaswar dasaxul RonisZiebaTa Sesaxeb; ganmcxadeblisaTvis deportaciis 

brZanebis Sesaxeb informaciis miuwodeblobam im dros, rodesac mas uari 

eTqva safrangeTSi cxovrebis uflebaze; ganmcxadeblis dakavebis uecarma 

xasiaTma, riTac mas saSualeba moespo, ecnobebina aRniSnulis Sesaxeb colisa 

da advokatisaTvis; ganmcxadeblisaTvis deportaciis qveynis arCevanis 

SezRudvam. yovelive aman gardauvali gaxada, rom `SeniRbuli eqstradicia~ 

ganmcxadeblis Tavisuflebis aRkveTas gaxdida TviTnebursa da Seusabamos 

konvenciis me-5 muxlis 1-li punqtis miznebTan. miuxedavad imisa, rom am 

saqmeSi ganmsazRvreli faqtorebi Warbad iyo mocemuli, TiToeuli maTgani 

individualurad naTlad warmoaCenda kanonisa da misi arsebiTi 

mniSvnelobisadmi upativcemulobas da, SesaZlebelia, TiToeuli maTgani 

sakmarisi yofiliyo imisaTvis, rom sasamarTlos TviTneboba daedgina.39 

 
 
5. komentari 

                                                            
39 ix. aseve 1994 wlis 28 oqtombris saqme `miurei gaerTianebuli samefos winaaRmdeg~ (Muray v. 
the United Kingdom), sadac ganmcxadebeli amtkicebda, rom misi, rogorc danaSaulSi 

eWvmitanilis, dakaveba uflebamosili sasamarTlo organos winaSe wardgenis mizani ar 

yofila (rogorc amas me-5 muxlis 1-li punqtis `g” qvepunqti moiTxovs), aramed igi daakaves, 

raTa zogadi informaciis mopovebis mizniT daekiTxaT, rac konvenciiT miniWebul 

uflebamosilebas ewinaaRmdegeba. evropulma sasamarTlom miiCnia, rom ar yofila wardgenili 

mtkicebuleba, ris safuZvelzedac evropuli sasamarTlo erovnuli sasamarTloebisagan 

gansxvavebul gadawyvetilebas miiRebda imasTan dakavSirebiT, rom dakavebas ar hqonda 

SeniRbuli da arakanonieri mizani. ueWvelia, rom evropuli sasamarTlo aseTi miznis 

arsebobis SemTxvevaSi dakavebis aramarTlzomierebasa da konvenciis miznebTan Seusabamobas 

daadgenda. amasTan, unda aRiniSnos, rom saqmeze `jesiusi litvis winaaRmdeg~ (Ječius v. Lithuania) 
is faqti, rom erovnuli sasamarTloebis mxridan arakeTilsindisierebas adgili ar hqonia, 

iyo erTi faqtorTagani, romlis safuZvelzec evropulma sasamarTlom CaTvala, rom 

patimrobis gansazRvruli periodi, romelsac samarTlebrivi safuZveli hqonda, ar iyo 

aramarTlzomieri konvenciis miznebisTvis. analogiurad, 1996 wlis 10 ivnisis saqmeSi `benhami 

gaerTianebuli samefos winaaRmdeg~ (Benham v. the United Kingdom) evropulma sasamarTlom ar 

daadgina konvenciis darRveva im faqtTan dakavSirebiT, rom Sesabamisi piris erovnuli 

sasamarTlos mier cixeSi moTavseba TviTneburi iyo, radganac ar damtkicda, rom aRniSnuli 

gadawyvetileba boroti ganzraxviT iyo miRebuli an Sesabamisi kanonmdeblobis saTanado 

Sefardebis gamoyenebis mcdelobis ugulebelyofas hqonda adgili. saqmeSi `perksi 

gaerTianebuli saamefos winaaRmdeg~ (Perks v. the United Kingdom), 1999 wlis 12 oqtomberi, 

evropulma sasamarTlom daadgina, rom miniWebuli mixedulebis arasrulma ganxorcielebam an 

garkveuli Sesabamisi mtkicebulebis gauTvaliswineblobam SesaZlebelia TviTneburad aqcios 

gadawyvetileba, romelic sxva SemTxvevaSi savsebiT marTebuli iqneboda. 
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sisxlis samarTlis process safuZvlad udevs kanonierebis, pirovnebis 

xelSeuxeblobis, misi Rirsebis pativiscemis, humanizmis, demokratiulobis, 

samarTlianobisa da Tanasworuflebianobis zogadsamarTlebrivi principebi, 

rac imas gulisxmobs, rom momkvlevi, gamomZiebeli, prokurori, mosamarTle, 

sasamarTlo da sisxlis samarTlis procesis sxva monawileebi valdebulni 

arian, daicvan saqarTvelos konstitucia, sisxlis samarTlis saproceso 

kodeqsi da sxva kanonebi. saqarTvelos konstituciisa da sisxlis samarTlis 

saproceso kanonmdeblobis darRveva iwvevs kanoniT gaTvaliswinebul 

pasuxismgeblobas da ukanono saproceso aqtis gauqmebas. 

dakaveba da aRkveTis RonisZiebis (maT Soris, dapatimrebis) gamoyeneba 

sisxlis saproceso samarTlebrivi iZulebis saxeebia. sisxlis samarTlis 

saproceso kodeqsi sisxlis saproceso samarTlebrivi iZulebis RonisZiebis 

gamoyenebisas analogiis an kanonis ganvrcobiTi ganmartebis dauSveblobas 

iTvaliswinebs.40  

sisxlis saproceso samarTlebrivi iZulebis RonisZiebis gamoyeneba 

unda iyos kanonieri da dasabuTebuli. misi gamoyeneba SeiZleba mxolod im 

pirobiT, Tu arsebobs Sesabamisi safuZvlebi da kanoniT dadgenili wesi. 

sisxlis saproceso samarTlebrivi iZulebis RonisZieba SeiZleba 

gamoyenebuli iqnes mxolod aRZrul sisxlis samarTlis saqmeze da mxolod 

sasamarTlo gadawyvetilebis (brZanebis) safuZvelze, Tu sisxlis samarTlis 

saproceso kodeqsiT sxva ram ar aris dadgenili.41 

araviTar mtkicebulebas ara aqvs winaswar dadgenili Zala. momkvlevi, 

gamomZiebeli, prokurori da mosamarTle sasamarTlo mtkicebulebebs 

TavianTi Sinagani rwmeniT afaseben.42 yovelgvari eWvi, romelic ar 

dadasturdeba kanoniT dadgenili wesiT, unda gadawydes eWvmitanilisa da 

braldebulis sasargeblod.43 

sisxlis samarTlis saproceso kodeqsi iTvaliswinebs dakavebis 

amomwurav safuZvlebs. danaSaulis CadenaSi eWvmitanili piris dakaveba 

SeiZleba, Tu arsebobs Semdegi safuZvlebi: a) pirs waaswres danaSaulis 

Cadenisas an CadenisTanave; b) TviTmxilvelebi, maT Soris, dazaralebulebic, 

pirdapir miuTiTeben am pirze, rogorc danaSaulis Camdenze; g) pirze, masTan 

an mis tansacmelze aRmoCndeba Cadenili danaSaulis aSkara kvali; d) piri 

miimala danaSaulis Cadenis Semdeg, magram SemdgomSi igi amoicno 

dazaralebulma; e) piris mimarT gamotanilia ganCineba (dadgenileba) Zebnis 

warmoebis Sesaxeb.44 

2003 wlis 29 ianvaris gadawyvetilebaSi saqarTvelos sakonstitucio  

sasamarTlom imsjela sisxlis samarTlis saproceso kodeqsis 142-e muxlis 

me-2 nawilis konstituciurobaze. es muxli dakavebis Semdeg safuZvels 

iTvaliswinebda: `Tu arsebobs sxva monacemebi, romlebic safuZvels iZleva, 

danaSaulis Cadenis eWvi iqnes mitanili pirze, es piri SeiZleba daakavon 

mxolod im SemTxvevaSi, roca igi gaqcevas cdilobda, an mas ara aqvs mudmivi 

sacxovrebeli adgili, an ar aris dadgenili misi vinaoba.”45 

sakonstitucio sasamarTlos mier miCneuli iqna, rom 142-e muxlis me-2 

nawilma pirveli nawilisgan gansxvavebiT daadgina ara is safuZvlebi an 

                                                            
40 sssk 133-e muxlis me-2 nawili. 
41 sssk 135-e muxli. 
42 sssk me-19 muxlis 1-li nawili, 132-e muxlis me-2 da me-4 nawilebi.  
43 sssk me-10 muxlis me-4 nawili. 
44 sssk 142-e muxlis 1-li nawili. 
45 saqarTvelos sakonstitucio sasamarTlos 2003 wlis 29 ianvris gadawyvetileba  

#2/3/182,185,191, Jurnali `adamiani da konstitucia”, Tbilisi, 2003 weli. 
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saqarTvelos konstituciis me-18 muxlis me-3 nawilis Sesabamisad kanoniT 

gansazRvruli SemTxvevebi, romelTa arsebobisasac SeiZleba piris dakaveba, 

aramed `sxva monacemebi, romlebic safuZvels iZleva, danaSaulis Cadenis eWvi 

iqnes mitanili pirze”. sadavo norma arakonstituciurad gamocxadda, vinaidan 

miCneuli iqna, rom igi TviTnebobas akanonebda.46 

dauSvebelia dakavebisagan gaTavisuflebuli piris xelmeored dakaveba 

imave eWviT.47 aRniSnuli debuleba TviTnebobis winaaRmdeg mniSvnelovan 

garantias warmoadgens. 

aRkveTis RonisZiebad dapatimrebis gamoyenebis safuZveli SeiZleba 

iyos dasabuTebuli varaudi, rom braldebuli daemaleba gamoZiebasa da 

sasamarTlos, xels SeuSlis sisxlis samarTlis saqmeze WeSmaritebis 

dadgenas anda Tu Cadenilia mZime an gansakuTrebiT mZime danaSauli.48 

aRkveTis RonisZiebisa da misi konkretuli saxis gamoyenebis sakiTxis 

gadawyvetisas momkvlevi, gamomZiebeli, prokurori da sasamarTlo 

iTvaliswineben wayenebuli braldebis simZimes, braldebulis pirovnebas, mis 

saqmianobas, asaks, janmrTelobas, ojaxur da qonebriv mdgomareobasa da sxva 

garemoebebs.49  

strasburgis sasamarTlos mier ganxilul saqmesTan `bozano Sveicariis 

winaaRmdeg~ dakavSirebiT aRsaniSnavia, rom saqarTvelos sisxlis samarTlis 

saproceso kodeqsis Tanaxmad, gadasacemi piris dakaveba, dapatimreba, 

samedicino dawesebulebaSi eqspertizisaTvis moTavseba SeiZleba im 

SemTxvevaSi, roca gadacemis moTxovnas Tan erTvis saTanadod damowmebuli 

Sesabamisi uflebamosili saxelmwifo organos mier gacemuli orderi 

(brZaneba, dadgenileba) iseTi saproceso moqmedebis Catarebis Sesaxeb, 

romelic zRudavs moqalaqeTa konstituciur uflebebsa da Tavisuflebebs.50 

 
 

xelmisawvdomoba, winaswarganWvretadoba da sxva garantiebi 

 

miuxedavad zemoaRniSnulisa, maSinac ki, rodesac uflebamosileba 

kanoniT gansazRvrulia da borotad ar aris gamoyenebuli, evropuli 

sasamarTlo ar miiCnevs, rom samarTlis norma Tavisuflebis aRkveTis 

aucilebel iuridiul safuZvels uzrunvelyofs, Tuki am ukanasknels ar 

gaaCnia nebismieri kanonisaTvis aucilebeli kriteriumebi evropuli 

konvenciis miznebisaTvis. kanoni unda iyos xelmisawvdomi, 

winaswarganWvretadi da zustad gansazRvruli, aseve unda Seicavdes sxva 

garantiebs TviTnebobis riskisagan dasacavad. 

xelmisawvdomobis moTxovna ar  aris dakmayofilebuli, rodesac 

Tavisuflebis aRkveTa samarTlis iseT normas emyareba, romelic saidumlo 

iyo an ar gamoqveynebula. xelmisawvdomobis moTxovna aseve vrceldeba im 

kanonqvemdebare aqtebSi mocemul samarTlis normebze, romlebic kanonis 

Sesasruleblad aris miRebuli. amitom, Tu aseTi kanonqvemdebare aqtebi 

farTod xelmisawvdomi ar aris, evropulma sasamarTlom SesaZloa me-5 

                                                            
46 sakonstitucio sasamarTlom damatebiT miuTiTa gaerTianebuli erebis organizaciis 

`samoqalaqo da politikuri uflebebis Sesaxeb” 1966 wlis 16 dekembris paqtis me-9 muxlze, 

romlis Tanaxmadac, `aravin SeiZleba TviTneburad daakavon an daapatimron. aravis SeiZleba 

Tavisufleba aRukveTon sxvagvarad, garda kanoniT gaTvaliswinebuli safuZvlisa da 

procedurisa”. 
47 sssk 142-e muxlis me-3 nawili. 
48 sssk 151-e muxlis me-3 nawili. 
49 sssk 153-e muxli.  
50 sssk 259-e muxlis 1-li nawili. 
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muxlis 1-li punqtis darRveva daadginos. aRniSnulis magaliTad SeiZleba 

gamomdgariyo saqme `amuuri safrangeTis winaaRmdeg~, rom ara is faqti, rom 
Tavad gamouqveynebeli cirkulari _ erTaderTi teqsti, romelic uSualod 

exeboda tranzitul zonaSi ucxoelTa dakavebis praqtikas – misi metismeti 

simoklisa da Sesabamisi garantiebis (rac kanonis aucilebel pirobas 

Seadgens) uqonlobis gamo _ evropis sasamarTlom ar CaTvala sakmarisad.
51
 

amitom am daskvnis gamotanisas arsebiTi mniSvneloba ar hqonda imas, rom 

cirkulari faqtobrivad gamoqveynebuli da, Sesabamisad, xelmisawvdomi ar 

yofila, magram ueWvelia, rom arsebobs  SesaZlebeloba, warmoiSvas 

precedentebi, sadac gadamwyveti mniSvneloba swored aRniSnul faqtors 

eqneba. aseT SemTxvevebSi kanonis Sinaarsis xarisxi ar unda iyos arasakmarisi 

imisaTvis, rom Tavidan iqnes acilebuli Sesabamisi normebis ugulebelyofa 

da Tavisuflebis aRkveTa marTlzomierad CaiTvalos. 

kanonis sicxadis moTxovna gulisxmobs, rom yvela norma, romelsac 

Tavisuflebis aRkveTa emyareba, sakmarisad zusti unda iyos, raTa pirma, 

Tundac saTanado konsultaciiT, winaswar ganWvritos im xarisxiT, romelic 

mocemul garemoebebs Seesabameba, Tu ra Sedegi mohyveba ama Tu im  qmedebas. 

aRniSnuli moTxovnis Seusrulebloba, romelic aseve SeiZleba ganxiluli 

iqnes rogorc kanonis iseTi formiT Camoyalibebis valdebuleba, rom 

TviTnebobis sazRvrebi SeizRudos, magaliTis saxiT SeiZleba moyvanili iqnes 

saqmeebidan: `baranovski poloneTis winaaRmdeg~ da `jesiusi litvis 

winaaRmdeg~. evropuli sasamarTlo mzad iyo, miuxedavad zemoxsenebuli 

Sexedulebisa, ganexila versia, rom sadavo praqtikas erovnul samarTalSi 

safuZveli marTlac hqonda, magram man mainc moqmedi praqtikis 

aramarTlzomiereba daadgina. saqmeze `baranovski poloneTis winaaRmdeg~ 

evropulma sasamarTlom konvenciis darRveva Semdegi faqtorebis gamo 

daadgina: 1) ar arsebobda zustad gansazRvruli normebi, romlebic 

daadgenda, SeiZleboda Tu ara da Tu SeiZleboda, ra SemTxvevebSi gamoZiebis 

procesSi sanqcirebuli winaswari patimrobis saTanado wesiT gagrZeleba 

sasamarTlo ganxilvis periodSi; 2) sakanonmdeblo xarvezis gamo 

damkvidrebuli praqtikis Sesabamisad piri SeuzRudavi da ganusazRvreli 

vadiT imyofeboda patimrobaSi, rac ar emyareboda konkretul normas Tu 

sasamarTlo gadawyvetilebas. 

jesiusis saqmeSi evropis sasamarTlom daadgina, rom kanonis debulebebi 

ar iyo mkafio, radgan ar arsebobda normebi, romlebic gansazRvravda 

patimris statuss. sasamarTlo gadawyvetilebis gareSe ganusazRvreli vadiT 

piris patimrobaSi yofna mxolod imaze dayrdnobiT, rom saqme sasamarTloSi 

gansaxilvelad warimarTa, evropulma sasamarTlom me-5 muxlis 1-li punqtis 

moTxovnebTan Seusabamod CaTvala. Tumca maSinac, rodesac patimrobis vadis 

gamarTlebis mcdelobiT sisxlis samarTlis kodeqsis norma iqna miTiTebuli, 

sasamarTlom isev samarTlebrivi sizustis nakleboba daadgina. 

zemoaRniSnuli mcdelobisas evropul sasamarTlos sami sxvadasxva 

ganmarteba waredgina prokuroris, saxalxo damcvelisa da uzenaesi 

sasamarTlos sisxlis samarTlis saqmeTa kolegiis Tavmjdomaris da TviT 

mTavrobis mier imasTan dakavSirebiT, Tu rogor uSvebda xsenebuli norma 

piris dapatimrebas. imis nacvlad, rom gadaeWra warmodgenil ganmartebebs 

Soris arsebuli uTanxmoeba, evropis sasamarTlom daaskvna, rom nebismieri 

debuleba, romelic imdenad bundovania, rom SeiZleba SecdomaSi Seiyvanos 

                                                            
51 `amuuri safrangeTis winaaRmdeg~ (Amuur v. France), 1996 wlis 25 ivnisi. 
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qveynis xelisufleba, Seusabamoa marTlzomierebis (evropuli konvenciis 

gagebiT) moTxovnebTan.52 

moTxovna imis Sesaxeb, rom Tavisuflebis aRkveTis samarTlebrivi 

safuZveli zustad iyos gansazRvruli, SeiZleba uzrunvelyofili iqnes 

agreTve momijnave samarTlis normebis meSveobiT, Tundac isini 

sakanonmdeblo ierarqiis imave safexurs ar ganekuTvnebodes,53 an calkeuli 

normis ganmartebis damdgeni sasamarTlo praqtikis ganviTarebiT. am 

ukanasknelis magaliTia saqme `stili gaerTianebuli samefos winaaRmdeg~, 
romelic sazogadoebrivi wesrigis darRvevisTvis dakaveebas exeboda.54 evropis 

sasamarTlom daadgina, rom `sazogadoebrivi wesrigis darRvevis” cneba qveynis 

erovnuli sasamarTlo gadawyvetilebebiT ori aTeuli wlis manZilze 

ganimarteboda da exeboda pirebs, romlebic azianeben an SeiZleba ziani 

miayenon sxva pirebsa Tu qonebas an romelTa qcevis bunebrivi Sedegi 

SeiZleba Zaladobis provocireba iyos. amrigad, sasamarTlo praqtikis 

ganviTarebis Sedegad sakmaod arazusti cneba iseT kategoriad gadaiqca, 

romelsac Sesabamisi meTvalyureoba eweva da jerovani sizustiT 

regulirdeba. saqmeSi `vloxi poloneTis winaaRmdeg~ im normis ganmarteba, 

romelTan dakavSirebiTac ar arsebobda Sesabamisi precedentuli samarTali 

da swavlulTa erTnairi samarTlebrivi Sexeduleba, ar CaiTvala arc 

TviTneburad da arc usafuZvlod. sasamarTlos aseTi gadawyvetileba ar unda 

aRviqvaT ise, TiTqos igi uaryofdes normis marTlzomierebis gasaCivrebas 

imis safuZvelze, rom Sesabamisi kanoni naTeli gaxdeba mxolod saqmeebze 

gamotanili gadawyvetilebis safuZvelze. Tumca savsebiT marTlzomieri 

iqneboda interpretaciis uflebamosilebis im mizniT gamoyeneba, rom 

moqmedebis farTo diapazonis mqone normas SezRudviTi ganmarteba mieces, 

raTa es ukanaskneli konvenciis miznebisTvis `marTlzomieri~ iyos. 

ra Tqma unda, aseTi garantiebis saWiroeba calkeul SemTxvevebSi 

SeiZleba sakmaod mravlismomcveli iyos. saqmeSi `amuuri safrangeTis 

winaaRmdeg~ piri, romelic TavSesafars iTxovda, dakavebuli iyo oci dRis 

ganmavlobaSi. evropis sasamarTlom miiCnia, rom arc erTi samarTlebrivi 

debuleba, romelic exeboda tranzitul zonaSi ucxoelTa gaCerebis sakiTxs, 

saSualebas ar aZlevda erovnul sasamarTloebs, SeemowmebinaT tranzitul 

zonaSi dakavebul pirTa pirobebi an, saWiroebis SemTxvevaSi, daewesebinaT 

uflebamosili organoebisaTvis Sesabamisi SezRudvebi tranzitul zonaSi 

pirTa dakavebis xangrZlivobasTan dakavSirebiT. amasTan erTad, evropis 

sasamarTlom gansazRvra, rom kanonis teqsti ar iTvaliswinebda 

samarTlebrivi, humanitaruli da socialuri daxmarebis aranair 

procedurebsa Tu dadgenil vadebs TavSesafris mTxovnel pirTaTvis aseTi 

daxmarebis xelmisawvdomobasTan dakavSirebiT. amrigad, CaiTvala, rom 

kanonebi ganmcxadebelTa jgufisTvis Tavisuflebis uflebas sakmarisad ar 

uzrunvelyofda da ganmcxadeblebiUaseTi daxmarebis ararsebobis pirobebSi 

SeiZleba gansakuTrebiT daucvel pirTa kategoriad yofiliyvnen ganxilulni. 

                                                            
52
 ix. aseve 2000 wlis 19 oqtombris saqme `vloxi poloneTis winaaRmdeg~ (Wloch v. Poland), 

romelSic evropulma sasamarTlom eWvi gamoTqva Tavisuflebis aRkveTis marTlzomierebasTan 

dakavSirebiT, Tu igi emyareba normas, romlis ganmartebasTan dakavSirebiTac 

urTierTsawinaaRmdego mosazrebaa warmodgenili da ar arsebobs precedentuli samarTali. 
53 saqmeze `amuuri safrangeTis winaaRmdeg~ (Amuur v. France) norma aradamakmayofilebeli iyo 

am miznisTvis ara iuridiuli Zalis, aramed bundovanebis gamo. 
54 marTalia, qmedeba formalurad danaSaulad ar dakvalificirebula, magram qmedeba mainc 

aseTad CaiTvala devnis xasiaTisa (devnas awarmoebdnen policia da pirveli instanciis 

sisxlis samarTlis saqmeTa sasamarTloebi) da agreTve sazogadoebrivi wesrigis dacvis 

mizniT Sesabamisi pirebis dapatimrebis uflebamosilebidan gamomdinare. 
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amasTan erTad, moTxovna SeiZleba iyos sakmaod zogadi da, amave dros, 

Seufasebelic. ase magaliTad, evropis sasamarTlom ramdenime saqmeSi xazi 

gausva TavisuflebaaRkveTili piris Sesaxeb zust da zedmiwevniT Sedgenil 

monacemTa mniSvnelobas. xsenebuli sakiTxi ramdenimejer iqna xazgasmuli 

sasamarTlos mier saqmeebSi, romlebSic ganacxadi Setanili iyo im pirebis 

uflebis darRvevasTan dakavSirebiT, romlebic samarTaldamcavi organoebis 

mier iqnen dakavebulni da amis Semdeg maT Sesaxeb aranairi informacia aRar 

arsebobda.55 konkretuli siZnele ki mdgomareobs Tavisuflebis aRkveTis 

dawesebulebaSi dakavebul pirTa Sesaxeb oficialur monacemTa ararsebobaSi, 

rac Tavisuflebis aRkveTaze uflebamosil moxeleebs udavod xels aZlevs, 

momxdarze pasuxismgeblobas Tavi aaridon. dakavebul pirTa Sesaxeb monacemTa 

bazis warmoeba, dawyebuli Tavdapirveli dakavebidan, damTavrebuli 

dakavebuli piris erTi adgilidan meoreSi gadayvaniT, TviTnebobis 

sawinaaRmdego umniSvnelovanesi garantiaa. monacemTa aRricxvis 

institucionalizebuli warmoeba, Tundac ar arsebobdes adamianis uflebaTa 

iseTi uxeSi Selaxvis safrTxe, rogoric gauCinarebaa, Tavisuflebis aRkveTis 

yvela SemTxvevaSi arsebiT moTxovnad ganixileba. 

 

 

6. komentari 
 

saqarTvelos konstituciis Tanaxmad, saqarTvelos kanonebs aqveynebs 

saqarTvelos prezidenti. Tu prezidentma dadgenil vadaSi ar gamoaqveyna 

kanoni, mas xels awers da aqveynebs parlamentis Tavmjdomare. kanoni ZalaSi 

Sedis misi oficialur organoSi gamoqveynebidan me-15 dRes, Tu sxva vada ar 

aris dadgenili.56 `normatiuli aqtebis Sesaxeb” saqarTvelos kanonis 41-e 

muxlis Tanaxmad, normatiuli aqti, romlis ZalaSi Sesvlac dakavSirebulia 

gamoqveynebasTan, ZalaSi Sedis mxolod im periodul beWdviT organoSi 

oficialurad gamoqveynebis Semdeg, romelic am kanoniT an sxva normatiuli 

aqtiT dadgenilia oficialur organod. saqarTvelos prezidentis dekreti, 

romelic gamoicema mxolod sagangebo mdgomareobis dros, ZalaSi Sedis 

mxolod oficialur beWdviT organoSi misi gamoqveynebis Semdeg, dekretSi 

miTiTebuli momentidan da moqmedebs masSi aRniSnul dromde, magram ara 

ugvianes saganagebo mdgomareobis damTavrebisa, Tu igi ar iqna gauqmebuli 

saqarTvelos prezidentis dekretiT. 

kanonqvemdebare normatiuli aqtis calkeul debulebaTa 

gamouqveynebloba dasaSvebia mxolod `saxelmwifo saidumloebis Sesaxeb” 

saqarTvelos kanoniT gansazRvrul SemTxvevebSi. dauSvebelia im normatiuli 

aqtis an misi nawilis gamouqveynebloba, romelic zRudavs adamianis 

uflebebsa da Tavisuflebebs an adgens iuridiul pasuxismgeblobas. Tu 

adgilobriv TviTmmarTvelobas (mmarTvelobas) oficialuri beWdviTi organo 

ar gaaCnia, misi normatiuli aqti unda gamoqvveyndes Sesabamisi 

warmomadgenlobiTi organos reglamentiT gansazRvruli iseTi wesiT, 

romelic mosaxleobas miscems misi gacnobis saSualebas.  

                                                            
55 ix. aseve saqmeebi `kurti TurqeTis winaaRmdeg~ (Kurt v. Turkey); `Cakisi TurqeTis winaaRmdeg~ 

(Çakici v. Turkey), 1999 wlis 8 ivlisi, `timurtaSi TurqeTis winaaRmdeg~ (Timurtaş v. Turkey), 2000 
wlis 13 ivnisi. da `taSi TurqeTis winaaRmdeg~ (Taş v. Turkey), 2000 wlis 14 noemberi. amgvari 

saxis gauCinareba aseve arRvevs konvenciis me-2 muxliT gansazRvrul sicocxlis uflebas. 
56 ix. konstituciis 68-e muxlis me-6 nawili, `normatiuli aqtebis Sesaxeb” saqarTvelos 

kanonis 42-e muxlis me-2 punqti 
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saqarTvelos normatiuli aqti miiReba (gamoicema) da qveyndeba 

saqarTvelos saxelmwifo enaze, xolo afxazeTis avtonomiuri respublikisa 

da mis teritoriaze mdebare adgilobrivi TviTmmarTvelobis (mmarTvelobis) 

organoTa (Tanamdebobis pirTa) normatiuli aqtebi – agreTve afxazur enaze. 

normatiuli aqtebi SeiZleba gamoqveyndes arasaxelmwifo enazec, ra 

SemTxvevaSic teqsts iuridiuli Zala ar gaaCnia.57 

damkvidrebuli praqtikis mixedviT, normis ganmarteba saqmis 

ganmxilveli saerTo sasamarTloebis prerogativaa, sakonstitucio 

sasamarTlo ar ganmartavs normas. Sesabamisad, mxolod aseTi ganmartebis 

Semdeg aris SesaZlebeli normis konstituciurobaze msjeloba. Tuki norma 

bundovania, sasamarTlo valdebulia, daadginos misi ZiriTadi arsi. 

saqarTvelos sakonstitucio sasamarTlos plenumis 2002 wlis 10 ivlisis 

#9/189 ganCinebaSi Tbilisis krwanisi-mTawmindis konstituciur wardginebasTan 

dakavSirebiT, plenumma Semdegi ganacxada: 

`sakonstitucio sasamarTlos plenums miaCnia, rom 

samarTalSefardebiT praqtikaSi normatiuli aqtis araswori ganmartebis 

sakiTxi SeuZlebelia gaxdes sakonstitucio sasamarTlos mier am aqtis 

konstituciurobis Semowmebis safuZveli.” 

rogorc zemoT aRiniSna, saqarTvelos sakonstitucio sasamarTlos 

eTxova dakavebis safuZvlebis konstituciurobis sakiTxis gadawyveta. 

sasamarTlom sisxlis samarTlis saproceso kodeqsis 142-e muxlis me-2 

nawilis konstituciurobis sakiTxis gadawyvetisas aRniSnuli debulebis 

orazrovnebaze imsjela, kerZod, gaugebrad miiCnia fraza: `... danaSaulis 

Cadenis eWvi iqnes mitanili pirze...”. ramdenadac sisxlis samarTlis 

saproceso kodeqsis 141-e muxlSi da 142-e muxlis me-2 nawilSi, yvelgan 

saubaria danaSaulis Cadenis momentze an ukve Cadenil danaSaulze, 

sasamarTlom bundovnad miiCnia, Tu ras gulisxmobda kanonmdebeli frazaSi - 

`... danaSaulis Cadenis eWvi iqnes mitanili pirze...” – ukve Cadenil danaSauls 

Tu danaSaulis Cadenis SesaZleblobasac. saqmis ganmxilvelma sasamarTlo 

kolegiam savsebiT marTebulad daaskvna, rom `saqarTvelos sisxlis 

samarTlis saproceso kodeqsis debulebebi unda iyos maqsimalurad calsaxa 

da gasagebi, raTa ar iZleodes maTi orazrovani ganmartebis 

SesaZleblobas.”58  

 
 

3. ra Seadgens Tavisuflebis aRkveTas?  

 

 

`dakaveba~ da `dapatimreba~ 

 

terminebi `dakaveba~ da `dapatimreba~ me-5 muxlis TiTqmis yvela 

debulebaSi urTierTSenacvlebiT ixmareba da amitomac isini ganxiluli unda 

iqnes arsebiT kavSirSi nebismier RonisZiebasTan, romlis Sedegic piris 

Tavisuflebis aRkveTaa, damoukideblad Sidasaxelmwifoebriv samarTalSi misi 

daniSnulebisgan. me-5 muxliT gansazRvruli garantia, romelic iTvaliswinebs 

Tavisuflebis aRkveTaze sasamarTlo zedamxedvelobas, unda ganxorcieldes 

SeZlebisdagvarad swrafad mas Semdeg, rac adgili eqneba piris Tavisuflebis 

aRkveTas. aRniSnuli sakiTxisadmi nebismieri sxva midgoma aucileblad 

                                                            
57 `normatiuli aqtebis Sesaxeb” saqarTvelos kanonis me-40 muxli.  
58 saqarTvelos sakonstitucio sasamarTlos 2003 wlis 29 ianvris gadawyvetileba  

#2/3/182,185,191, Jurnali `adamiani da konstitucia”, Tbilisi, 2003 weli. 
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gamoiwvevs konvenciis moTxovnaTa darRvevas. amasTan, ZiriTadi moTxovna 

mdgomareobs imaSi, rom yuradReba gavamaxviloT ganxorcielebuli 

RonisZiebis Sedegze da ara mis saxelwodebaze. 

 

 

Tavisuflebis aRkveTis arsebobis damdgeni elementebi 

 

mniSvnelovania, naTeli warmodgena gvqondes imaze, Tu ra Seadgens 

Tavisuflebis aRkveTas (iqneba es dakavebisa Tu dapatimrebis meSveobiT) da 

rodis iwyeba igi, radgan mxolod am SemTxvevaSi amoqmeddeba me-5 muxlis 

moTxovnebi. es SeiZleba, erTi SexedviT, TavisTavad cxadi Candes, da mainc 

saWiroa aRiniSnos, rom SesaZlebelia SemTxvevebi, roca pirs Tavisufleba 

aRekveTeba, magram es ase ar aRiqmeba Tavisuflebis aRkveTaze pasuxismgebeli 

pirebis mier, gansakuTrebiT, roca fizikur SeboWvas ar hqonia adgili. 

Tavisuflebis aRkveTis momentis gansazRvra gansakuTrebiT mniSvnelovania 

sisxlis samarTalwarmoebis konteqstSi, vinaidan saWiroa Semowmdes rogorc 

TavisuflebaaRkveTili piris mosamarTlesTan Tavdapirvel wardgenamde 

gasuli dro, ise sasamarTlo ganxilvamde winaswari patimrobis saerTo 

xangrZlivoba, rasac SeiZleba hqonoda adgili.  

imis dasadgenad, Seadgens Tu ara konkretuli RonisZieba Tavisuflebis 

aRkveTas, arsebiTia iseTi elementebi, rogoric aris piris Tavisuflebis 

SezRudvis xasiaTi da TavisuflebaaRkveTili piris statusi. 

 

 

Tavisuflebis SezRudvis xasiaTi 

 

ganacxadis ganxilvis dros evropis sasamarTlo aucileblad dauTmobs 

yuradRebas Tavisuflebis SezRudvis xasiaTis ganxilvas. Tavisuflebis 

SezRudvis yvelaze naTel magaliTs warmoadgens adamianis iZulebiTi yofna 

policiasa da cixis sakanSi, magram arsebobs Tavisuflebis SezRudvis 

mravali sxva formac, romelic SeiZleba me-5 muxlis moqmedebis sferoSi 

moxvdes. udavoa, rom es SeiZleba moxdes maSin, rodesac samarTaldamcavi 

organos warmomadgeneli _ ara aqvs mniSvneloba, ZaliT Tu Zalis gamoyenebis 

gareSe _ ganumartavs pirs, rom mas ar SeuZlia konkretuli adgilis datoveba 

an igi valdebulia, daemorCilos policiels sxva adgilas gadayvanisas. es 

moicavs im SemTxvevebsac, rodesac pirs aCereben quCaSi an sTxoven, darCes 

policiis ganyofilebaSi mas Semdeg, rac igi iq nebayoflobiT gamocxadda. 

mniSvnelovania Tavad iZulebis arseboba, rogorc es evropulma sasamarTlom 

ganmarta saqmeSi `de vilde, oomsi da versipi belgiis winaaRmdeg~.59
 

sasamarTlom ganacxada, rom im faqts, rom piri nebayoflobiT Cabarda, 

araviTari mniSvneloba ara aqvs. ufro metic,  aseve didi mniSvneloba ara 

aqvs, pirma uwyis Tu ara Tavisuflebis SezRudvis faqtis Sesaxeb. sakmarisia, 

rom mas ukve aRar SeuZlia adgilis Tavisuflad datoveba. 

me-5 muxlis amoqmedebisTvis ufro damaxasiaTebelia is SemTxvevebi, 

rodesac Tavisuflebis SezRudvis xarisxi ukiduresia da pirs ar SeuZlia 

datovos gansazRvruli adgili, iqneba es quCa Tu sxva Ria adgili, an 

rodesac mas ama Tu im satransporto saSualebasa Tu oTaxSi (ar aris 

aucilebeli, sakanSi) darCena eTxoveba. Tumca is faqti, rom konkretuli 

adgilis sazRvrebSi piri Tavisuflebis garkveuli xarisxiT sargeblobs, me-5 

                                                            
59 `de vilde, oomsi da versipi belgiis winaaRmdeg~ (De Wilde, Ooms and  Versyp v. Belgium), 1971 wlis 

18 ivnisi. 
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muxlis moqmedebas calsaxad ar gamoricxavs. ase magaliTad, saqmeSi 

`aSingdeini gaerTianebuli samefos winaaRmdeg~ evropulma sasamarTlom 

daadgina, rom me-5 muxlis moqmedeba gavrcelda piris iZulebiTi yofnaze 

fsiqiatriuli saavadmyofos palataSi, romlis karic ar iyo daketili, da 

amasTan, pirs dRis ganmavlobaSi da SabaT-kviras saavadmyofos teritoriis 

Tanmxlebi pirebis gareSe datovebis ufleba hqonda.
60
 analogiurad, saqmeze 

`guzardi italiis winaaRmdeg~ evropulma sasamarTlom daadgina, rom me-5 

muxlis moqmedeba vrceldeboda moTxovnaze, romlis Tanaxmadac pirs, 

romelic organizebuli danaSaulis CadenaSi iyo eWvmitanili, Soreuli 

kunZulis SemouRobav, 2,5 km2 farTobis teritoriaze sxva aseT patimrebTan 

erTad unda ecxovra.
61
 miuxedavad imisa, rom coli da Svili masTan erTad 

cxovrobdnen, iZulebisa da SezRudvis RonisZiebebi erTobliobaSi 

Tavisuflebis aRkveTad CaiTvala. xsenebul faqtorebs evropis sasamarTlo 

gacilebiT met mniSvnelobas aniWebs, vidre adgils, sadac adamiani iqna 

dakavebuli. es faqtorebi ufro mniSvnelovania, vidre Tavad Tavisuflebis 

aRkveTis adgili, ase rom, Sin darCenis moTxovna me-5 muxlis moqmedebis 

sferoSi xvdeba, miuxedavad imisa, es moTxovna saqmis sasamarTlo ganxilvis 

periodSi moqmedebs, rogorc amas adgili hqonda saqmeSi `julia manconi 
italiis winaaRmdeg~,62

 Tu komendantis saaTis gansakuTrebiT mkacri formis 

dros, rodesac pirebs mxolod eskortis TanxlebiT SeeZloT sakuTari 

saxlebis datoveba, rogorc es moxda saqmeSi `kviprosi TurqeTis winaaRmdeg~.63 

rodesac Tavisufleba garkveul teritoriaze (sofeli, raioni) 

izRudeba, oRond Tanamdevi izolaciis gareSe, rogorc amas adgili hqonda 

saqmeSi `guzardi italiis winaaRmdeg~, savaraudod, es piris gadaadgilebis 

Tavisuflebis uflebaSi Carevad da ara Tavisuflebis aRkveTad ganixileba. 

analogiurad, ama Tu im qveyanaSi Sesvlis msurvelebze dawesebuli 

SezRudvebi, rogoric aris aeroportis gansazRvrul teritoriaze  darCenis 

moTxovna, patimrobis specialur centrSi ucxoelTa iZulebiTi yofnisgan 

gansxvavebiT, Tavisuflebis aRkveTad ar CaiTvleba, radgan am pirebs sxva 

qveyanaSi gamgzavrebis arCevani ar erTmevaT. 

Tumca aseTi arCevani realuri unda iyos da igi ar arsebobs, Tu arc 

erTi sxva qveyana ar uSvebs am pirebs Tavis teritoriaze an rodesac piri 

TavSesafars iTxovs da arc erTi sxva qveyana ar sTavazobs mas imdagvar 

garantiebs, romelTa miRebasac is imedovnebda. aseTi situacia warmoiSva 

saqmeSi `amuuri safrangeTis winaaRmdeg~, sadac erTaderTi SesaZlebeli 

alternatiuli qveyana iyo siria, romelic ar emorCileboda `diplomatiur 

urTierTobaTa moTxovnebs”, magram vinaidan igi warmoadgenda saxelmwifos, 

romelsac ar hqonda aRebuli valdebuleba, emoqmeda ltolvilTa statusis 

Sesaxeb Jenevis konvenciis debulebaTa Tanaxmad, Sesabamisad, ar moipoveboda 

imis garantia, rom siria ar gadascemda ganmcxadeblebs im qveyanas, romelSic 

arsebobda maTi devnis safrTxe. 

 

 

7. komentari 
 

                                                            
60 `aSingdeini gaerTianebuli samefos winaaRmdeg” (Ashingdane v. the United Kingdom), 1985 wlis 28 

maisi. 
61 `guzardi italiis winaaRmdeg~ (Guzzardi v. Italy), 1976 wlis 6 noemberi. 
62 `julia manconi italiis winaaRmdeg~  (Giulia Manzoni v. Italy), 1997 wlis 1 ivlisi. 
63 ganacxadebi #6780/74 da #6950/75 (komisiis moxseneba). 
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saqarTvelos konstituciis me-18 muxli, iseve rogorc evropuli 

konvenciis me-5 muxli, terminebs `dakaveba~ da `dapatimreba~ iTvaliswinebs. 

magram mxolod terminologiuri mgavseba ar SeiZleba iyos safuZveli imisa, 

rom konstituciuri cnebebi konvenciis cnebebis analogiurad miviCnioT, 

radgan, rogorc zemoT aRiniSna, konvenciis aRniSnul terminebs erovnuli 

samarTlisgan damoukidebeli mniSvneloba aqvs. ganvixiloT erovnuli 

kanonmdeblobis cnebebi `dakaveba~ da `dapatimreba~. 

me-18 muxli, romelic TavisuflebaSezRuduli piris TviTnebobisgan 

dacvis fuZemdeblur garantiebs adgens, zemoaRniSnuli terminebis Sinaarss 

ar gansazRvravs. me-18 muxlis me-3 punqtis mixedviT, piris dakaveba dasaSvebia 

kanoniT gansazRvrul SemTxvevebSi sagangebod uflebamosili piris mier. am 

SemTxvevaSi termini `dakaveba~ kanonmdeblobiT gansazRvrul yvela saxis 

dakavebas gulisxmobs. sasamarTlosadmi wardgenis iqve gaTvaliswinebuli 

saproceso garantia, iseve, rogorc me-4 punqtis akrZalva fizikuri Tu 

fsiqikuri iZulebis gamoyenebaze da uflebebisa da Tavisuflebebis 

SezRudvis safuZvlis ganmartebis valdebuleba, dacvis uflebasTan erTad,64 

yvela saxis dakavebul Tu sxvagvarad TavisuflebaSezRudul pirze 

vrceldeba. me-18 muxlis me-6 punqti ki exeba dakavebas mxolod sisxlis 

samarTalwarmoebaSi: `danaSaulis CadenaSi eWvmitanilis dakavebis vada ar 

unda aRematebodes 72 saaTs“...65 

sisxlis samarTlis saproceso kodeqsi iTvaliswinebs dakavebas, 

aRkveTis RoniZiebebs (dapatimreba, Sinapatimroba, policiis zedamxedvelobaSi 

gadacema, gausvlelobis Sesaxeb xelwerilis CamorTmeva, arasrulwlovani 

braldebulis meTvalyureobaSi gadacema, samxedro mosamsaxuris qcevisadmi 

sardlobis meTvalyureoba) da iZulebis sxva RonisZiebebs (moyvana, samedicino 

dawesebulebaSi moTavseba sasamarTlo eqspertizis Catarebis mizniT), rac 

ukavSirdeba Tavisuflebis aRkveTas. zogierTi am RonisZiebidan, Tumca iwvevs 

piradi Tavisuflebis an gadaadgilebis Tavisuflebis SezRudvas, magram ar 

iTvleba, rom xvdeba me-5 muxliT regulirebis farglebSi da winamdebare 

komentarebSi ar aris ganxiluli (policiis zedamxedvelobaSi gadacema, 

gausvlelobis Sesaxeb xelwerilis CamorTmeva, samxedro mosamsaxuris qcevis 

meTvalyureoba sardlobis mier). sxva RonisZiebebi qvemoT aris ganxiluli. 

sisxlis samarTlis saproceso kodeqsi dakavebas gansazRvravs, rogorc 

Tavisuflebis xanmokle aRkveTas, romelic gamoiyeneba, Tu arsebobs sakmao 

safuZveli, eWvi miitanon pirze im danaSaulis CadenaSi, romlisTvisac kanoni 

iTvaliswinebs sasjels Tavisuflebis aRkveTis saxiT, misi danaSaulebrivi 

saqmianobis aRkveTis, gaqcevis, damalvis an mtkicebulebaTa mospobis Tavidan 

asacileblad.66 policiis TanamSromeli, romelic asrulebs operatiul 

funqciebs, sazogadoebrivi wesrigis dacvis movaleobas, mokvlevis sxva 

organo, gamomZiebeli, kodeqsSi aRniSnuli dakavebis safuZvlebis arsebobisas, 

valdebulia, gasagebi formiT Seatyobinos eWvmitanils, ganumartos, 

saxeldobr ra danaSaulisTvis akavebs da dauyovnebliv miiyvanos igi 

policiis dawesebulebaSi.67 dakavebis ufleba danaSaulis Cadenisas an 

CadenisTanave waswrebis SemTxvevaSi agreTve aqvs nebismier sxva pirs68. 

                                                            
64 me-18 muxlis me-5 punqti. 
65 ix. agreTve sssk 146-e muxlis me-6 nawili. 
66 sssk 141-e muxli. 
67 sssk 143-e muxlis 1-li nawili, 145-e muxlis 1-li nawili. 
68 sssk 143-e muxlis 1-li nawili. 
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piris eWvmitanilis saxiT dakavebis momentidan aRricxuli dro 

braldebulis patimrobis vadaSi iTvleba.69 saqarTvelos sakonstitucio 

sasamarTloSi gasaCivrda sisxlis samarTlis saproceso kodeqsis is norma, 

romlis Tanaxmadac, `braldebulis patimrobis vada gamoiTvleba eWvmitanilis 

saxiT policiis dawesebulebaSi an mokvlevis organoSi misi miyvanis 

momentidan, xolo Tu aseTi ram ar yofila, _ am aRkveTis RonisZiebis 

SerCevis Sesaxeb sasamarTlo brZanebis aRsrulebis momentidan.”70 

sakonstitucio sasamarTlos meore kolegiam konstituciuri sarCeli 

arsebiTad gansaxilvelad ar miiRo. saqmis ganmxilvelma sasamarTlo 

Semadgenlobam aRniSna, rom, miuxedavad imisa, rom konstituciuri sarCeli 

kodeqsis sxva muxlebs exeboda, masSi dasmuli sakiTxebi saqarTvelos 

sakonstitucio sasamarTlos meore kolegiam faqtobrivad gadaWra 2003 wlis 

29 ianvris #2/3/182/,185,191 gadawyvetilebiT saqmeze `saqarTvelos moqalaqeebi 

firuz beriaSvili, revaz jimSeriSvili da saqarTvelos saxalxo damcveli 

saqarTvelos parlamentis winaaRmdeg”. kerZod, sasamarTlo kolegiam am saqmis 

ganxilvisas imsjela kodeqsis im muxlebze, romlebic saproceso vadebs 

policiis dawesebulebaSi miyvanas ukavSirebs da ara TviT dakavebis faqts. 

konstituciis me-18 muxlis me-5 punqtis safuZvelze gadawyvetilebaSi 

miTiTebulia, rom pirs dakavebisTanave unda ganemartos misi uflebebi da 

mieces saSualeba, isargeblos aRniSnuli uflebebiT. aseve piri dakavebulad 

SeiZleba CaiTvalos im momentidan, roca dakavebisTvis saangebod 

uflebamosili piri kanoniT gansazRvrul SemTxvevebSi da safuZvelze 

SeuzRudavs adamians saqarTvelos konstituciiT garantirebul Tavisuflebas. 

anu sakonstitucio sasamarTlom dadgenilad miiCnia, rom pirs nebismieri 

uflebis ganxorcieleba da, Sesabamisad, patimrobis vadis aTvlac 

dakavebisTanave ewyeba. ganCinebaSi sasamarTlo kolegiam agreTve aRniSna, rom  

piris dakavebis drois CaTvlis sakiTxi ukve gadawyvetilia kodeqsis 148-e 

muxliT, romelSic garkveviT aris ganmartebuli piris eWvmitanilis saxiT 

dakavebis momentidan aRricxuli drois patimrobis vadaSi CaTvlis Sesaxeb, 

rac Seesabameba konstituciis me-18 muxlis moTxovnebs, xolo sakonstitucio 

sasamarTlo ver imsjelebs kanonis calkeul urTierTsawinaaRmdego 

debulebaTa erTmaneTTan Seusabamobaze.71 

dakavebuli imyofeba droebiTi yofnis izolatorSi, xolo samxedro 

mosamsaxure – hauptvaxtSi.72 

sisxlis samarTlis saproceso kodeqsi calke iTvaliswinebs 

msjavrdebulis (pirobiT msjavrdebuli da Tavisuflebis aRkveTis adgilidan 

pirobiT vadamde gaTavisuflebuli piri) dakavebas.73 amis Taobaze gaicema 

mosamarTlis brZaneba msjavrdebulis mimalvis saSiSroebis SemTxvevaSi 

mokvlevis organos an gamoZiebis sxva organos SuamdgomlobiT, romlis 

warmoebaSicaa sisxlis samarTlis saqme axali danaSaulis Sesaxeb. aRniSnuli 

SemTxvevisTvis sisxlis samarTlis kodeqsi dakavebis konstituciisgan 

gansxvavebul vadas – 7 dRe-Rames adgens. aRniSnuli, Cveni azriT, qveynis 

ZiriTadi kanonis darRvevas Seadgens. Tavisuflebis aRkveTa, romelic 

erovnul doneze ukanonoa, strasburgis sasamarTlos mier yvela SemTxvevaSi 

aramarTlzomierad CaiTvleba. 

                                                            
69 sssk 148-e muxli. 
70 sssk 162-e muxlis 1-li nawili. 
71 ix. saqarTvelos sakonstitucio sasamarTlos meore kolegiis 2003 wlis 17 aprilis #2/9/ 

227 ganCineba. 
72 sssk 149-e muxli. 
73 sssk 147-e muxli. 
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saqarTvelos kanonmdeblobiT dakaveba sisxlis samarTalwarmoebis 

garda daSvebulia agreTve administraciul samarTaldarRvevaTa warmoebaSi. 

saqarTvelos administraciul samarTaldarRvevaTa kodeqsi 

iTvaliswinebs administraciul dakavebas, romelic ar SeiZleba gagrZeldes 3 

saaTze met xans. saqarTvelos administraciul samarTaldarRvevaTa kodeqsi 

uSvebs piris administraciul dakavebas saqarTvelos sakanonmdeblo aqtebiT 

uSualod gaTvaliswinebul SemTxvevebSi, roca amowurulia zemoqmedebis sxva 

zomebi, pirovnebis dasadgenad, administraciuli oqmis Sesadgenad, Tu oqmis 

Sedgena aucilebelia, magram misi adgilze Sedgena SeuZlebelia, saqmis 

droulad da sworad ganxilvisa da administraciul samarTaldarRvevaTa 

saqmeebze miRebul dadgenilebaTa aRsrulebis uzrunvelsayofad. 

sasazRvro gamSveb punqtebSi sasazRvro reJimis damrRvevi piri SeiZleba 

dakavebuli iqnes oqmis Sedgenis mizniT 3 saaTamde da saWiroebis SemTxvevaSi 

pirovnebis dadgenis da samarTaldarRvevis garemoebaTa gamorkvevis mizniT 3 

dRemde vadiT. prokurors unda ecnobos werilobiT dakavebis Sesaxeb 

dakavebidan 24 saaTis ganmavlobaSi. prokurori uflebamosilia, gaagrZelos 

dakavebis vada 10 dRemde im SemTxvevaSi, Tu samarTaldamrRvevs Tan ara aqvs 

pirovnebis damadasturebeli sabuTi.74 muxli ar iTvaliswinebs dakavebaze 

sasamarTlo kontrols. debuleba, savaraudod, ewinaaRmdegeba rogorc 

konstituciis me-18 muxlis me-2 da me-4 punqtebs, ise evropuli konvenciis me-5 

muxlis 1-li punqtis `v“ qvepunqtsa da me-5 muxlis me-4 punqts. 

dakavebis msgavsad, saqarTvelos konstituciis me-18 muxliT 

gaTvaliswinebuli patimrobis cnebis Sinaarsi specialuri kanoniT – sisxlis 

samarTlis saproceso kodeqsiT _ ganisazRvreba. 

braldebulis dapatimreba, saqarTvelos sisxlis samarTlis saproceso 

kodeqsis Tanaxmad, aRkveTis RonisZiebis erT-erTi saxea.75 

aRkveTis RonisZieba gamoiyeneba, raTa xeli SeuSalos braldebuls, Tavi 

aaridos winaswar gamoZiebas da sasamarTlo ganxilvas, xeli SeuSalos, 

agreTve, mis Semdgom danaSaulebriv saqmianobas, uzrunvelyos 

marTlmsajulebis jerovani ganxorcieleba da sasjelis aRsruleba.76 151-e 

muxlis me-3 nawilis Tanaxmad, dapatimrebis, rogorc aRkveTis RonisZiebis, 

gamoyenebis safuZveli SeiZleba iyos dasabuTebuli varaudi, rom braldebuli 

daemaleba gamoZiebas da sasamarTlos, xels SeuSlis sisxlis samarTlis 

saqmeze WeSmaritebis dadgenas anda Tu Cadenilia mZime an gansakuTrebiT mZime 

danaSauli. aRkveTis RonisZiebis gamoyeneba daiSveba samedicino xasiaTis 

iZulebiTi RonisZiebis gamoyenebisas sasamarTlos ganCinebis aRsrulebis 

uzrunvelsayofad. piri Tavsdeba specialur ganyofilebaSi an palataSi, 

romelic gankuTvnilia fsiqikurad daavadebuli avadmyofisTvis.77 

dapatimrebis aRsruleba xdeba winaswari patimrobis adgilebSi – 

sagamoZiebo izolatorSi.78 

saqarTvelos sisxlis samarTlis saproceso kodeqsis mixedviT 

dapatimreba gamoiyeneba mxolod im piris mimarT, romelsac bralad edeba 

iseTi danaSaulis Cadena, risTvisac kanoniT gaTvaliswinebulia Tavisuflebis 

aRkveTa 2 wliT an meti vadiT, garda im SemTxvevebisa, rodesac braldebulma 

daarRvia sxva, naklebad mkacri aRkveTis RonisZieba. aRkveTis RonisZiebad 

dapatimreba, rogorc wesi, ar gamoiyeneba mZime avadmyofis, arasrulwlovnis, 

                                                            
74 247-e muxli, me-2 nawili. 
75 sssk 152-e muxlis 1-li nawili. 
76 ix. sssk 151-e muxli. 
77 sssk 154-e muxli. 
78 ix. sssk 161-e muxli. 



 29

xandazmulis (qalebi - 60 wlidan, mamakacebi - 65 wlidan), 12 kviraze meti xnis 

orsuli da CvilbavSviani (erT wlamde asakis) qalis mimarT, agreTve ar 

SeiZleba iqnes gamoyenebuli im piris mimarT, romelmac danaSauli Caidina 

gaufrTxileblobiT - garda gansakuTrebuli SemTxvevebisa, rodesac sisxlis 

samarTlis kanoni iTvaliswinebs Tavisuflebis aRkveTas 3 wliT an meti 

vadiT. 

Tumca Sinapatimrobis Sefardebisas braldebuli, gansasjeli ar aris 

moTavsebuli iusticiis saministros daqvemdebarebul dawesebulebaSi, 

gamomdinare im SezRudvebis xasiaTidan, romlebic Tan sdevs aRkveTis 

aRniSnul RonisZiebas, maszec vrceldeba konvenciis me-5 muxlis moqmedeba. 

kerZod, sasamarTlo brZanebis Sesabamisad, pirs SeiZleba aekrZalos garkveul 

pirebTan urTierToba, satelefono saubrebi, korespondenciis gagzavna da 

miReba, saxlidan gasvla, dapatimrebulis sacxovrebel adgils SeiZleba 

mieCinos policiis dacva. mis qcevaze SeiZleba dawesdes policiis 

zedamxedveloba. braldebuls evaleba, ar daemalos gamoZiebas da 

sasamarTlos, gamocxaddes gamomZieblis, prokuroris da sasamarTlos 

gamoZaxebiT.79 Tumca kodeqsis 166-e muxlis 1-li nawili iTvaliswinebs, rom 

Sinapatimroba, rogorc aRkveTis RonisZieba, SeiZleba Seefardos mxolod 

garkveuli kategoriis pirebs (1-li an me-2 jgufis invalidi, mZime qronikuli 

an infeqciuri sneulebiT daavadebuli, 12 kviraze meti xnis orsuli, agreTve 

braldebuli misi ojaxuri mdgomareobis gaTvaliswinebiT), romelTa sruli 

izolaciac aucilebeli ar aris, izolaciis arsebuli xarisxi da iZulebis 

arseboba savsebiT SeiZleba damakmayofilebeli iyos me-5 muxlis 

amoqmedebisTvis. 

Sinapatimroba gamoiyeneba im piris mimarT, romlis sruli izolacia 

aucilebeli ar aris, kerZod, pirveli an meore jgufis invalidis, mZime 

qronikuli an infeqciuri sneulebiT daavadebuli piris, 12 kviraze meti xnis 

orsuli qalis mimarT, agreTve braldebulis mZime ojaxuri mdgomareobis 

dros. amasTan, mxedvelobaSi miiReba Cadenili danaSaulis xasiaTi, 

braldebulis nasamarTloba da sxva garemoebebi. 

 
 
TavisuflebaaRkveTili piris statusi 

 

imis gasarkvevad, moxda Tu ara piris Tavisuflebis aRkveTa, 

mniSvnelovan rols TamaSobs TavisuflebaaRkveTili piris statusi. es exeba 

pirebs, romlebic msaxuroben SeiaraRebul ZalebSi da romlebsac 

disciplinuli reJimis safuZvelze SeezRudaT Tavisufleba. ase magaliTad, 

saqmeSi `engeli niderlandebis winaaRmdeg~ dadginda, rom me-5 muxlis 

moqmedeba ar vrceldeba `dakavebis~ im formaze, romelic gulisxmobda, rom 

jariskacebi, Tumca TavianTi yoveldRiuri movaleobebis Sesrulebas 

agrZelebdnen, arasamuSao saaTebSi sagangebod dakavebisTvis gankuTvnil, 

dauketav SenobaSi iyvnen ganTavsebulni. jariskacebs me-5 muxlis gamoyenebis 

saSualeba miecaT mxolod maSin, rodesac Tavisuflebis SezRudva maT mimarT 

ganxorcielda ufro mkacri saxiT, romelic gulisxmobda sakanSi moTavsebas, 

ris Sedegadac aRar SeeZloT TavianTi yoveldRiuri saqmianobis Sesruleba. 

mosazreba, romelic aRniSnuls udevs safuZvlad, imaSi mdgomareobs, rom, 

ramdenadac samxedro samsaxuri TavisTavad Tavisuflebis nakleb xarisxs 

gulisxmobs, Sesabamisad, rigiT moqalaqesTan SedarebiT, samxedro 

                                                            
79 sssk 166-e muxlis me-2-3 nawilebi. 
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mosamsaxuris Tavisuflebis SezRudvas ufro meti xarisxi unda axasiaTebdes, 

raTa me-5 muxlis zRvars miaRwios. 

Tavisuflebis SezRudvis gamkacreba cixeSi myofi piris mimarT _ 

magaliTad, naklebad mkacri reJimis sasjelaRsrulebis dawesebulebidan 

mkacri reJimis sasjelaRsrulebiT dawesebulebaSi gadayvana _ moxvdeba me-5 

muxlis moqmedebis sferoSi, radgan pirs Tavisufleba aRkveTili hqonda ukve 

msjavrdebisa Tu Tavisuflebis aRkveTis Taobaze sxva brZanebis safuZvelze. 

mocemul SemTxvevaSi, rodesac Sesabamisi piri moTavsebuli iqna sakanSi da ar 

hqonda saSualeba, Sexvedroda sxva patimrebs, evropis sasamarTlom 

gadawyvita, rom adgili ar hqonda Tavisuflebis aRkveTas me-5 muxlis gagebiT. 

Tumca saqmeSi `bolani gaerTianebuli samefos winaaRmdeg~ evropis 

sasamarTlom dauSva imis SesaZlebloba, rom gamonaklis SemTxvevebSi 

Tavisuflebis aRkveTis adgilas ganxorcielebuli RonisZiebebi SesaZlebelia 

moxvdes me-5 muxlis moqmedebis sferoSi.80 sasamarTlom aseve dauSva, rom 

specialuri nebarTviT gaTavisuflebul pirs SeeZlo aRedgina Tavisufleba 

ise, rom misi Semdgomi dapatimreba ukve daeqvemdebareboda me-5 muxlis 

moqmedebis sferos. saqmeSi `uiqsi gaerTianebuli samefos winaaRmdeg~ 

evropulma sasamarTlom ganmarta, rom gadawyvetileba TiToeuli saqmis 

konkretuli garemoebebis safuZvelze miiReba, magram mocemul saqmeSi 

ganmcxadeblisTvis dawesebuli pirobebi, romlebic zedamxedvelobis 

garkveul RonisZiebebs gulisxmobda, piris adgilsamyofelis Sesaxeb 

xelisuflebis orgnoebisTvis Setyobinebis CaTvliT, sasamarTlos mier 

sakmaris safuZvlad ar iqna miCneuli, raTa piri me-5 muxlis mniSvnelobiT 

TavisuflebaRkveTilad mieCnia.81 aRsaniSnavia is garemoeba, rom mocemul 

saqmeSi ganmcxadebeli ar gaaTavisufles cixidan Zalze specifikuri mizniT 

(rogoric aris dakrZalvaze daswreba), magram mas SeeZlo ecxovra 

Cveulebrivi cxovrebiT, oRond garkveuli pirobebis dacviT. 

 

 

8. komentari 
 

sakonstitucio  sasamarTlos eTxova daedgina, Tu ramdenad iyo 

saqarTvelos konstituciasTan SesabamisobaSi dakavebuli piris 

samarTlebrivi statusi saqarTvelos sisxlis samarTlis saproceso kodeqsis 

mixedviT. aRniSnuli problema eWvmitanilis dacvis uflebis da sxva 

saproceso garantiebis konteqstSi warmoiSva. saqme is aris, rom sisxlis 

samarTlis saproceso kodeqsi ar gansazRvravda dakavebuli piris 

samarTlebriv statuss. amosaval moments, romlidanac dakavebuli piris 

saproceso garantiebiT uzrunvelyofa iwyeboda, Seadgenda dadgenilebis 

gamotaniT piris eWvmitanilad formaluri aRiareba, rac unda momxdariyo 12 

saaTis ganmavlobaSi piris policiis ganyofilebaSi miyvanidan. sakonstitucio 

sasamarTlom arakonstituciurad gamoacxada sisxlis samarTlis saproceso 

kodeqsis aRniSnuli normebi, romlebic dakavebulis eWvmitanilad formalur-

saproceso aRiarebas aregulirebda.82 amrigad, SesaZlebeli gaxada 

TavisuflebaaRkveTili piris mier dacvis uflebis gamoyeneba eWvmitanilis 

saxiT misi dakavebisTanave. analogiurad, sakonstitucio sasamarTlos 

                                                            
80 `bolani gaerTianebuli samefos winaaRmdeg~ (Bollan v. the United Kingdom), 2000 wlis 4 maisi 

(gadawyvetileba saqmis daSvebadobaze). 
81 `uiqsi gaerTianebuli samefos winaaRmdeg~  (Weeks v. the United Kingdom), 1987 wlis 2 marti. 
82 ix. saqarTvelos sakonstitucio sasamarTlos 2003 wlis 29 ianvris #2/3/182.185.191 

gadawyvetileba. 
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gadawyvetilebis Semdeg dakavebul eWvmitanils dauyovnebliv unda ganemartos 

dumilis ufleba, ufleba ar daibralos danaSauli, damcvelis mowvevis 

ufleba 72-e muxlis me-3 nawilis Sesabamisad. 

sisxlis samarTlis saproceso kodeqsis mixedviT bundovania 

TavisuflebaaRkveTili piris uflebrivi statusi mas Semdeg, rac winaswari 

gamoZieba damTavrebulia da saqme gadacemulia sasamarTlosTvis, magram piri 

jer samarTalSi micemuli ar aris. prokuroris an misi moadgilis mier 

sabraldebo daskvnis damtkicebidan ara ugvianes 48 saaTisa saqme gansjadobis 

mixedviT unda gadaegzavnos Sesabamis sasamarTlos. sasamarTlosTvis saqmis 

gadacemis Semdeg yovelgvari Suamdgomloba da saCivari waredgineba uSualod 

sasamarTlos.83 mxareebs, maT Soris, dacvis mxares, ufleba aqvT, daayenon 

Suamdgomloba braldebulis mimarT gamoyenebuli aRkveTis RonisZiebis ufro 

msubuqi RonisZiebiT Secvlis Sesaxeb an aRkveTis RonisZiebis gauqmebis 

Sesaxeb gamoZiebis damTavrebis gamocxadebamde.84 aqedan moyolebuli iqamde, 

sanam mosamarTle (sasamarTlo) ar gadawyvets braldebulis samarTalSi 

micemis sakiTxs da, masTan erTad, sakiTxs aRkveTis RonisZiebis Sesaxeb 

kodeqsiT dadgenili wesiT, ar aris gansazRvruli patimrobis 

marTlzomierebis gasaCivrebis procedura.85 aRniSnuli mdgomareoba mZimdeba 

im vadebiT, rac gaTvaliswinebulia samarTalSi micemisaTvis. saxeldobr, 

samarTalSi micemis sakiTxi mosamarTlem (sasamarTlom) unda gadawyvitos ara 

ugvianes 14 dRe-Ramisa, xolo rTul saqmeebze – ara ugvianes erTi Tvisa mis 

warmoebaSi arsebul bolo saqmeze Semajamebeli gadawyvetilebis gamotanis 

dRidan.86 

 

 

kerZo pirTa qmedebebi 

 

aRsaniSnavia is garemoeba, rom me-5 muxlis moTxovnaTa 

dakmayofilebasTan dakavSirebuli problemebi wamoiWreba ara mxolod 

mosamarTleTa Tu sajaro moxeleTa mier miRebuli gadawyvetilebebisa Tu 

qmedebebis, aramed kerZo pirTa qmedebebis Sedegadac. nebismieri Zalaufleba, 

romelic uflebas aniWebs kerZo pirs, moaxdinos adamianisTvis Tavisuflebis 

aRkveTa, unda akmayofilebdes konvenciis me-5 muxlis moTxovnebs. kerZo piri, 

romelsac ufleba aqvs, daakavos danaSaulis CadenaSi eWvmitanili (pirTa 

farTo wris momcveli  normatiuli aqtis Tu piradi usafrTxoebis 

samsaxuris maregulirebeli aqtis safuZvelze), valdebulia, imave wesebis 

dacviT gadasces dakavebuli piri Sesabamis organoebs sisxlis 

samarTalwarmoebas daqvemdebarebisTvis, ra wesebiTac samarTaldamcavi 

organos warmomadgeneli moqmedebs. 

ufro metic, sajaro moxeleebs ufleba ara aqvT, ganze gadgnen da me-5 

muxlTan Seusabamo Tavisuflebis aRkveTa dauSvan. amgvari saxis mimnebebloba 

(igulisxmeba sajaro moxelis pasiuroba da umoqmedoba) dadginda saqmeSi 

`riera blume da sxvebi espaneTis winaaRmdeg~, rodesac ganmcxadebelTa 

ojaxebma ganmcxadeblebi (romlebic, savaraudod, religiuri seqtebis wevrebi 

gaxdnen) moaTavses sastumroSi, raTa fsigologisa da fsiqiatris saSualebiT 

                                                            
83 ix. sssk 416-e muxli.  
84 sssk 140-e muxlis me-17 nawili.  
85 Habeas corpus samarTalwarmoebis Sesaxeb ufro detalurad, ix. qvemoT.  
86 sssk 419-e muxli. 
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maTi `deprogramireba~ moexdinaT.87 aRniSnuli qmedeba SemoTavazebuli iqna 

winaswari sasamarTlo gamoZiebis ganmavlobaSi, rodesac ganmcxadeblebi 

patimrobaSi imyofebodnen, Tumca arc sasamarTlos da arc ganmcxadebelTa 

ojaxebs kanoni amis ganxorcielebis uflebamosilebas ar aniWebda. 

gamomdinare iqidan, rom qmedeba ver ganxorcieldeboda espaneTis 

uflebamosil organoebTan mWidro TanamSromlobis gareSe, miCneuli iqna, rom 

espaneTis mTavrobam daarRvia me-5 muxlis moTxovnebi. araviTari kerZo 

qmedeba, romelic winaaRmdegobaSi modis me-5 muxlis debulebebTan, ar unda 

iqnes Sewynarebuli sajaro moxeleebis mier da maT ar unda Seuwyon xeli 

sxvas iseTi qmedebis ganxorcielebaSi, romlis Sesrulebac Tavad 

ekrZalebaT.88 

 

 

9. komentari 
 

pirs, romelic ar aris samarTaldamcavi organos TanamSromeli, 

saqarTvelos sisxlis samarTlis saproceso kodeqsi eWvmitanilis dakavebis 

uflebas (da ara movaleobas) aZlevs. gansxvavebiT samarTaldamcavi 

organoebis TanamSromlebisgan, maT es uflebamosileba SeiZleba 

ganaxorcielon kodeqsiT gansazRvruli dakavebis xuTi safuZvlidan mxolod 

erTis arsebobis SemTxvevaSi: danaSaulis Cadenisas an CadenisTanave piris 

waswrebisas.89 

sisxlis samarTlis saproceso kodeqsis 143-e muxlis saxelwodebaa 

`piri, romelsac aqvs dakavebis ufleba”. garda im pirisa, romelic ar aris 

samarTaldamcavi organos TanamSromeli, muxli, pirvel rigSi, asaxelebs 

Semdeg Tanamdebobis pirebs: `policiis TanamSromeli, romelic asrulebs 

operatiul funqciebs, sazogadoebrivi wesrigis dacvis movaleobas, mokvlevis 

sxva organo, gamomZiebeli.“90 amis sapirispirod 145-e muxlis 1-li nawili 

kodeqsSi aRniSnuli safuZvlebis arsebobis dadgenisas eWvmitanilis dakavebas 

policiis TanamSromlisa Tu sxva kompetenturi Tanamdebobis piris 

movaleobad racxavs. 

`policiis Sesaxeb“ saqarTvelos 1993 wlis 27 ivlisis kanonis me-8 

muxlis 1-li punqtis `u“ qvepunqtis Tanaxmad, dakavebis an dapatimrebis 

Sesaxeb gadawyvetilebaTa aRsruleba policiis movaleobaa. 

imave kanonis me-9 muxlis 1-li punqtis `e“ qvepunqtis Tanaxmad, 

dakisrebuli movaleobebis Sesasruleblad policias ufleba aqvs, 

waradginos da policiaSi ara umetes 8 rva saaTisa amyofos 

samarTaldamrRvevi misi pirovnebis dadgenisa da nivTebis daTvalierebis 

mizniT, ris Sesaxebac, kanoniT dadgenili wesiT, dauyovnebliv unda 

Seadginos saTanado oqmi. administraciul samarTaldarRvevaTa kodeqsis 243-e 

muxlis Tanaxmad, Tu administraciuli samarTaldarRvevis oqmis Sedgena 

aucilebelia, magram piris adgilze miyvana SeuZlebelia, policiis muSakma an 

                                                            
87 `riera blume da sxvebi espaneTis winaaRmdeg~ (Riera Blume and others v. Spain), 1999 wlis 14 

oqtomberi. 
88 evropulma sasamarTlom saqmeze `kviprosi TurqeTis winaaRmdeg~ (Cyprus v. Turkey) 2001 wlis 

10 maiss xazgasmiT aRniSna, rom saxelmwifos mxridan nebismieri daTmoba, dumiliTa Tu 

umoqmedobiT, mimnebebloba misi iurisdiqciis farglebSi kerZo pirebis qmedebebTan 

dakavSirebiT, sxvaTa uflebebs arRvevs, rac, konvenciis Tanaxmad, saxelmwifos 

pasuxismgeblobas gamoiwvevs. 
89 ix. sssk 142-e muxlis 1-li nawili. 
90 sssk 142-e muxlis 1-li nawili. 
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saxalxo razmeulma am mizniT damrRvevi SeiZleba miiyvanos policiaSi an 

nebayoflobiTi saxalxo razmeulis StabSi.91 

Tavisuflebis aRkveTis is SemTxvevebi, romlebsac ar gaaCnia 

sakanonmdeblo safuZveli, saqarTvelos sisxlis samarTlis kodeqsiT isjeba, 

kerZod, Tavisuflebis ukanono aRkveTa isjeba Tavisuflebis aRkveTiT vadiT 5 

wlamde (martivi Semadgenloba),92 agreTve gaTvaliswinebulia kvalificiuri 

Semadgenloba, romlisTvisac ufro mkacri sasjelia daniSnuli,93 adamianiT 

vaWroba (trefikingi),94 arasrulwlovaniT vaWroba (trefikingi),95 mZevlad 

xelSi Cagdeba.96 

 

 

sazRvargareT ganxorcielebuli qmedeba 

 

evropuli konvenciis xelSemkvreli saxelmwifo, konvenciis 1-li muxlis 

Tanaxmad, valdebulia, daicvas yvela piris uflebebi da Tavisuflebebi 

Tavisi iurisdiqciis farglebSi, anu yvelgan, sadac igi uflebamosilebas 

axorcielebs, miuxedavad imisa, es farglebi saerTaSoriso masStabiT aris 

aRiarebuli Tu konstituciiT aris dadgenili, da damoukideblad imisgan, 

arsebobs Tu ara am teritoriaze moqmedebis samarTlebrivi safuZveli. 

rogorc es evropulma sasamarTlom saqmeze `luazidu TurqeTis 

winaaRmdeg~ cxadyo, iurisdiqcia, konvenciis mniSvnelobiT, mxolod 

xelSemkvreli saxelmwifos erovnuli teritoriiT ar Semoifargleba da, 

Sesabamisad, SeiZleba dadges pasuxismgeblobis sakiTxi, rodesac qveynis 

xelisuflebis qmedebebi am teritoriis garda sxvaganac warmoSobs Sedegebs.
97
 

mocemul saqmeSi samxedro moqmedeba xelSemkvreli saxelmwifos mier meore 

qveynis teritoriaze iqna ganxorcielebuli. xsenebuli saxelmwifos mier 

meore qveynis garkveul teritoriaze qmediTi kontrolis ganxorcieleba 

sakmarisi iqneba imisaTvis, rom dadgenili iqnes, rom mas gaaCnda am 

teritoriaze iurisdiqcia da, amgvarad, valdebuli iyo, daecva yvela 

adamianis uflebebi da Tavisuflebebi. 

zemoaRniSnuli ganmtkicebuli iqna saqmeSic `kviprosi TurqeTis 

winaaRmdeg~  – romelic warmoiSva analogiuri movlenis safuZvelze – im 

faqtis gamo, rom samxedro operaciisa da teritoriis Semdgomi okupaciis 

Sedegad konvenciis xelSemkvrel saxelmwifos saSualeba ar hqonda, 

Seesrulebina konvenciiT nakisri valdebulebebi aRniSnul teritoriaze. 

arsebul mdgomareobaSi warmoiSva imis saSiSroeba, rom, im SemTxvevaSi, Tu ar 

moxdeboda Sesabamis teritoriaze ganxorcielebul qmedebebze TurqeTis 

iurisdiqciis cnoba, adamianis uflebaTa dacvis sistemaSi gaCndeboda vakuumi. 

 iurisdiqciisadmi aseTi mkacri, magram realisturi midgoma niSnavs, rom 

me-5 muxlis moTxovnebi yovelTvis unda dakmayofildes, rodesac ki 

Tavisuflebis aRkveTas aqvs adgili. amitom me-5 muxlis moTxovnebi moqmedebs 

maSinac, rodesac samarTaldamcavi organoebis warmomadgenlebi sasamarTlos 

                                                            
91 aRniSnuli normebis konstituciuroba gasaCivrebuli iqna saqarTvelos sakonstitucio 

sasamarTloSi. konstituciuri sarCeli miRebuli iqna arsebiTad gansaxilvelad 2003 wlis 23 

dekembris #2/10/263 saoqmo CanaweriT. 
92 ssk 143-e muxlis 1-li nawili: Tavisuflebis ukanono aRkveTa _ isjeba Tavisuflebis 

aRkveTiT vadiT xuT wlamde. 
93 ssk 143-e muxlis me-2 nawili. 
94 ssk 1431 muxli. 
95 ssk 1432 muxli. 
96 ssk 144-e muxli. 
97 `luizidu TurqeTis winaaRmdeg~ (Loizidou v. Turkey), 1996 wlis 18 dekemberi. 
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winaSe wardgenis an sasjelis moxdis mizniT piris Camosayvanad sxva qveyanaSi 

miemgzavrebian. ase magaliTad, saqmeSi `reineti safrangeTis winaaRmdeg~ me-5 

muxlis moqmedeba gavrcelda braldebulze, romelic san vinsentSi samxedro 

TviTmfrinavis bortze safrangeTis policias gadaeca. amis Semdeg 

ganmcxadeblisTvis Tavisuflebis aRkveTa, Tumca kvlav san vinsentSi 

xorcieldeboda, safrangeTis iurisdiqcias daeqvemdebara da masze me-5 

muxlis moqmedeba gagrZelda.
98
 

 me-5 muxli gamoiyeneba maSinac, rodesac adamiani ukanono gziTaa 

Sepyrobili an gatacebuli, iqneba es piris sisxlissamarTlebriv 

pasuxisgebaSi micemis, bavSvis mSoblisTvis dabrunebis Tu nebismieri sxva 

mizniT, rodesac aseTi RonisZieba ganxorcielebulia saxelmwifo moxeleTa 

mier an aseT qmedebaze pasuxismgebloba qveyanas ekisreba. ufro metic, 

rogorc es evropis sasamarTlom gadawyvita saqmeSi `kviprosi TurqeTis 

winaaRmdeg~, me-5 muxlis moqmedebis sferoSi moxvdeba Tavisuflebis aRkveTis 

nebismieri faqti, romelsac adgili aqvs sxva qveyanaSi samxedro moqmedebis 

warmarTvis dros. erTaderTi mizezi, ris gamoc evropis sasamarTlom me-5 

muxlis darRvevad ar cno TurqeTis mier samxedro operaciis Catareba, aris 

is, rom kviprosis mTavrobas ar wamouyenebia saCivari imasTan dakavSirebiT, 

rom kviprosis berZeni mosaxleoba am periodSi dapatimrebuli iyo. 

 

 

10. komentari 
 

imisda miuxedavad, Tu sad aris Cadenili danaSauli, sisxlis 

samarTalwarmoeba saqarTvelos teritoriaze saqarTvelos konstituciisa da 

saqarTvelos sisxlis samarTlis saproceso kanonmdeblobis Sesabamisad 

xorcieldeba. saqarTvelos sisxlis samarTlis saproceso kanonmdebloba 

gamoiyeneba agreTve saqarTvelos droSiT an amosacnobi niSniT saqarTvelos 

farglebs gareT myof sahaero Tu sazRvao xomaldze Cadenili danaSaulis an 

sxva marTlsawinaaRmdego qmedebis gamo samarTalwarmoebis dros, Tu 

saqarTvelos saerTaSoriso xelSekrulebebiTa da SeTanxmebebiT sxva ram ar 

aris dadgenili. saerTaSoriso xelSekrulebaTa da SeTanxmebaTa Sesabamisad, 

saqarTvelos sisxlis samarTlis saproceso kanonmdebloba SeiZleba ucxo 

saxelmwifos teritoriazec iqnes gamoyenebuli. saqarTvelos moqalaqe, 

romelic diplomatiuri imunitetiT sargeblobs, agreTve sazRvargareT myofi 

misi ojaxis wevrebi, Tu isini nebayoflobiT ar daTanxmdebian 

adgilsamyofeli qveynis kanonmdeblobis gamoyenebaze, eqvemdebarebian 

saqarTvelos sisxlis samarTlis saproceso kanonmdeblobis iurisdiqcias. 

saqarTvelos teritoriaze sasamarTlo an sagamoZiebo moqmedebis Catarebis 

Sesaxeb ucxo saxelmwifos sasamarTlosa Tu sagamoZiebo organos davalebis 

Sesrulebisas SeiZleba am saxelmwifos sisxlis samarTlis saproceso 

kanonmdeblobis gamoyenebac, Tu es gaTvaliswinebulia saqarTvelosa da 

aRniSnul saxelmwifos Soris dadebuli saerTaSoriso xelSekrulebebiT an 

SeTanxmebebiT. 

samarTlebrivi daxmarebis Sesaxeb saqarTvelos saerTaSoriso 

xelSekrulebebisa da saqarTvelos sisxlis samarTlis saproceso kodeqsis 

Sesabamisad, sasamarTlos, prokurorsa da gamomZiebels, inter alia, ufleba aqvT, 

saqarTvelos iusticiis saministros an saqarTvelos generaluri 

prokuraturis meSveobiT moiTxovon saqarTvelos moqalaqis gadmocema 

                                                            
98 `reine safrangeTis winaaRmdeg~ (Reinette v. France), 63 DR 189 (1989) (gadawyvetileba 

daSvebadobaze). 
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sisxlis samarTlis pasuxisgebaSi mis misacemad da saqarTvelos teritoriaze 

ganaCenis aRsasruleblad; ufleba aqvT, agreTve, amave mizniT gadascen ucxo 

saxelmwifos misi moqalaqe da moiTxovon ucxo saxelmwifoSi msjavrdebuli 

saqarTvelos moqalaqis gadmocema saqarTveloSi sasjelis mosaxdelad, garda 

amisa, saqarTveloSi msjavrdebuli ucxo saxelmwifos moqalaqe gadascen mis 

qveyanaSi sasjelis mosaxdelad. 

Tu ucxo saxelmwifosTan ar aris dadebuli xelSekruleba 

samarTlebrivi daxmarebis Sesaxeb, aseTi daxmarebis gawevis sakiTxi SeiZleba 

gadawydes saqarTvelos iusticiis ministrs an saqarTvelos generalur 

prokurorsa da aRniSnuli saxelmwifos Sesabamis Tanamdebobis pirTa Soris 

specialurad am SemTxvevisaTvis dadebuli SeTanxmebiT. am SemTxvevaSi 

samarTlebrivi daxmareba xorcieldeba sisxlis samarTlis saproceso 

kodeqsis Sesabamisi muxlebiT dadgenili wesebis dacviT. 

eqstradiciis Sesaxeb evropuli konvencia da misi orive damatebiTi oqmi 

saqarTvelosTvis ZalaSia 2001 wlis 13 seqtembridan. 

 
 

II Tavi. Tavisuflebis aRkveTa, rogorc sisxlis samarTlis 

   procesis nawili 
 

 

1. zogadi mimoxilva 

 

konvenciis me-5 muxlis 1-li punqti cnobs sam situacias, rodesac 

Tavisuflebis aRkveTa SeiZleba gamarTlebuli iqnes, rogorc sisxlis 

samarTalwarmoebis nawili: danaSaulis CadenaSi eWvmitanili piris Sepyroba 

(`g” qvepunqti), danaSaulis CadenisTvis sasjelis saxiT piris dapatimreba (`a” 

qvepunqti), piris dapatimreba misi sxva qveyanaSi eqstradiciis mizniT (`v” 

qvepunqti). 

miuxedavad imisa, rom, uwinares yovlisa, erovnuli samarTliT 

ganisazRvreba, Tu ra Seadgens danaSauls,99 am cnebas, konvenciis miznebidan 

gamomdinare, avtonomiuri mniSvneloba aqvs da SesaZlebelia, rom zogierT 

SemTxvevaSi sisxlis samarTlis kanonis Sefardeba Seusabamod da, aqedan 

gamomdinare, TviTneburad CaiTvalos. 

ra Tqma unda, piris mimarT sasjelis saxiT Tavisuflebis aRkveTis 

Sefardeba xSirad warmoadgens safuZvels imisaTvis, rom konvenciis sxva 

uflebasa Tu TavisuflebaSi Careva gadametebulad CaiTvalos,100 iseve, 

rogorc garemoebebi, romlebSic eWvmitanili samarTaldamrRvevi dakavebuli 

iqna. amitom ar SeiZleba winaswar ganvsazRvroT, rom is danaSauli, romelic 

safuZvlad daedo Tavisuflebis aRkveTas, aucileblad Seesabameba konvenciis 

moTxovnebs, maSinac ki, rodesac  naklebad savaraudoa, rom es warmoadgendes 

problemas umetes saqmeebSi. 

zemoT aRniSnulTan erTad aucileblad unda iTqvas, rom sisxlis 

samarTlis procesi konvenciis miznebisaTvis moicavs aseve calkeul samxedro 

                                                            
99 eqstradiciis SemTxvevaSi aRniSnuli eqstradiciis momTxovni qveynis kanonmdeblobazec 

gavrceldeba. 
100 magaliTisTvis ix. dapatimrebis ganmarteba saqmeebze: `herteli Sveicariis winaaRmdeg~ 

(Hertel v. Switzerland), 1998 wlis 25 agvisto, da `siureki~ (Sürek) TurqeTis winaaRmdeg~, 1999 wlis 

8 ivlisi, sadac evropulma sasamarTlom konkretuli SezRudvebis gamo sityvis Tavisuflebis 

uflebis darRveva daadgina. 
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danaSaulebsa da samarTalwarmoebas,101 romlebic xsenebul moTxovnebs unda 

Seesabamebodes.102 rogorc zemoT vnaxeT, is faqti, rom Tavisuflebis aRkveTis 

safuZveli SesaZlebelia me-5 muxlis romelime punqtiT iyos 

gaTvaliswinebuli, ar niSnavs imas, rom Sefardebis TviTneburobis Tavidan 

acilebis uzrunvelyofis aucilebloba ugulebelyofili unda iqnes. amitom 

momdevno qveTavebi aRniSnul yovlismomcvel valdebulebaTa WrilSi 

ganixileba. 

 

 
2. danaSaulis CadenaSi eWvmitanilebi 

 

me-5 muxlis 1-li punqtis `g” qvepunqtis teqsti cxadyofs, rom 

danaSaulSi eWvmitanili piris Tavisuflebis aRkveTa SesaZlebelia rogorc 

danaSaulis (romelic safuZvlad edeba piris mimarT am RonisZiebis 

Sefardebas) Cadenamde, aseve Cadenis Semdeg. Tumca rogorc amas saqme 

`lukanovi bulgareTis winaaRmdeg~ miuTiTebs, saxeze unda iyos erovnuli 

kanonmdeblobiT gaTvaliswinebuli danaSauli, rom piris Tavisuflebis 

aRkveTis kanonier safuZvlad mieTiTos. es imas ki ar niSnavs, rom 

aucilebelia, dadgenili iqnes danaSaulis sinamdvileSi Cadena, unda 

damtkicdes, rom ganxorcielebuli qmedeba, romelic safuZvlad daedo 

Tavisuflebis aRkveTas, kanoniT gansazRvruli danaSaulis Semadgenlobas 

qmnis. 

am arsebiT winapirobasTan erTad ori metad mniSvnelovani moTxovnac 

unda aRiniSnos: 1) danaSaulis CadenaSi eWvmitanili piris Tavisuflebis 

aRkveTis mizans misi `uflebamosili sasamarTlo organos” winaSe wardgena 

unda warmoadgendes; 2) dakavebuli piris mier danaSaulis Cadenis eWvi 

`gonivruli~ unda iyos. 

garda zemoT CamoTvlili moTxovnebisa, aseve aucilebelia, rom 

sasamarTlo ganxilvamde Tavisuflebis aRkveTis mTliani xangrZlivoba ar 

iyos gadametebuli da samarTalwarmoebis periodSi gaTavisuflebis 

SesaZlebloba jerovnad iqnes ganxiluli. 

 

 

11. komentari 
 

yvelas, vinc danaSauli Caidina saqarTvelos teritoriaze, 

sisxlissamarTlebrivi pasuxismgebloba daekisreba saqarTvelos sisxlis 

samarTlis kodeqsiT. saqarTvelos teritoriaze Cadenilad iTvleba 

danaSauli, romelic daiwyo, grZeldeboda, Sewyda an damTavrda saqarTvelos 

teritoriaze. saqarTvelos sisxlis samarTlis kodeqsis moqmedeba vrceldeba 

agreTve saqarTvelos kontinentur Selfze da gansakuTrebul ekonomikur 

zonaSi Cadenil danaSaulze. mas, vinc danaSauli Caidina xomaldze, romelic 

uflebamosilia, isargeblos saqarTvelos saxelmwifo almiT an amosacnobi 

                                                            
101 ix. saqmeebi `de iongi, balJe da van den brinki (De Jong, Baljet and Van Den Brink) niderlandebis 

winaaRmdeg,~ 1984 wlis 22 maisi, da `hudi gaerTianebuli samefos winaaRmdeg~ (Hood v. the United 
Kingdom), 1999 wlis 18 Tebervali. 
102 saqmeSi `engeli da sxvebi niderlandebis winaaRmdeg~ (Engel and others v. the Netherlands) didi 
mniSvneloba ar mieniWa im faqts, rom Sesabamisi piris winaaRmdeg aRZruli saqme 

`disciplinurad~ iqna miCneuli da sasjeli sakmarisad CaiTvala, raTa igi konvenciis 

mniSvnelobiT sisxlis samarTlis saqmed ganxiluliyo. Tumca sisxlis samarTlisa da 

disciplinur saqmeTa gamijvnam qveynis erovnul kanonmdeblobaSi me-5 muxlis 1-li punqtiT 

dadgenili yvela moTxovnis Sesrulebas ueWvelad xeli SeuSala. 
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niSniT, anda aseTi xomaldis winaaRmdeg, sisxlissamarTlebrivi 

pasuxismgebloba daekisreba saqarTvelos sisxlis samarTlis kodeqsiT, Tu 

saqarTvelos saerTaSoriso xelSekrulebiT sxva ram ar aris 

gaTvaliswinebuli.103 

saqarTvelos moqalaqes, agreTve saqarTveloSi mudmivad mcxovreb 

moqalaqeobis armqone pirs, romlebmac sazRvargareT Caidines sisxlis 

samarTlis kodeqsiT gaTvaliswinebuli iseTi qmedeba, romelic danaSaulad 

iTvleba im saxelmwifos kanonmdeblobiT, sadac is Cadenilia, 

sisxlissamarTlebrivi pasuxismgebloba daekisrebaT saqarTvelos sisxlis 

samarTlis kodeqsiT. saqarTvelos moqalaqes, agreTve saqarTveloSi mudmivad 

mcxovreb moqalaqeobis armqone pirs, romlebmac sazRvargareT Caidines 

sisxlis samarTlis kodeqsiT gaTvaliswinebuli iseTi qmedeba, romelic 

danaSaulad ar iTvleba im saxelmwifos kanonmdeblobiT, sadac is Cadenilia, 

sisxlissamarTlebrivi pasuxismgebloba daekisrebaT sisxlis samarTlis 

kodeqsiT, Tu es aris saqarTvelos interesebis winaaRmdeg mimarTuli mZime an 

gansakuTrebiT mZime danaSauli da Tu sisxlissamarTlebrivi pasuxismgebloba 

am danaSaulisTvis gaTvaliswinebulia saqarTvelos saerTaSoriso 

xelSekrulebiT.104 

dadgenileba braldebulad sisxlis samarTlis pasuxisgebaSi micemis 

Sesaxeb, sabraldebo daskvna, gamamtyunebeli ganaCeni da yvela sxva saproceso 

gadawyvetileba unda emyarebodes mxolod utyuar mtkicebulebebs.105  

mokvlevis organo, gamomZiebeli da prokurori valdebulni arian, 

danaSaulis niSnebis aRmoCenis yvela SemTxvevaSi TavianTi kompetenciis 

farglebSi aRZran sajaro braldebis saqme, miiRon zomebi danaSaulis 

gasaxsnelad da damnaSavis dasadgenad da ar dauSvan udanaSaulo piris 

sisxlis samarTlis pasuxisgebaSi micema.106 

braldebis wayenebisaTvis sakmao mtkicebulebaTa Sekrebis Semdeg 

gamomZiebels gamoaqvs dadgenileba piris braldebulis saxiT sisxlis 

samarTlis pasuxisgebaSi micemis Sesaxeb, rasac dauyovnebliv acnobebs 

prokurors. Tu prokurori miiCnevs, rom ar arsebobs braldebis wayenebis 

safuZveli, mas gamoaqvs dadgenileba sisxlissamarTlebriv devnaze uaris 

Tqmisa da sisxlis samarTlis saqmis Sewyvetis Sesaxeb, an saqmes ubrunebs 

gamomZiebels Tavisi werilobiTi miTiTebiTurT.107 

danaSaulis erTi da imave SemTxvevis gamo piri braldebulad sisxlis 

samarTlis pasuxisgebaSi SeiZleba micemuli iyos ara umetes 24 Tvisa, Tu am 

vadis gasvlamde misTvis danaSaulis sxva SemTxvevis gamo ar wauyenebiaT 

axali braldeba. aseTi braldebis wayenebisas aRniSnuli vadis dineba wydeba 

da igi gamoiTvleba axali braldebis wayenebis dRidan.108 

 
 
uflebamosili sasamarTlo organos winaSe wardgena 

 

miuxedavad imisa, rom danaSaulis Cadenis eWvi, piris mier danaSaulis 

Cadenis Tu eWvmitanili samarTaldamrRvevis SesaZlo mimalvis aRkveTis 

aucilebloba Tavisuflebis aRkveTis safuZvels warmoadgens, amgvari 

                                                            
103 ssk me-4 muxli. 
104 ssk me-5 muxli. 
105 sssk me-10 muxlis me-3 nawili. 
106 sssk 24-e muxlis me-4 nawili. 
107 iqve, me-5 nawili. 
108 sssk 75-e muxlis me-4 nawili. 
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RonisZieba mxolod maSin iqneba me-5 muxlis 1-li punqtis `g” qvepunqtis 

debulebebTan SesabamisobaSi, Tu piris mimarT sisxlis samarTlis saqmis 

aRZvris mizniT xorcieldeba. es konvenciis me-5 muxlis 1-li punqtis `g” 

qvepunqtsa da me-5 muxlis me-3 punqtis debulebebs Soris arsebuli uwyveti 

kavSiris Sedegia. pirveli Tavisuflebis aRkveTas uSvebs, xolo meore 

moiTxovs, rom, rodesac pirs Tavisufleba SeezRudeba me-5 muxlis 1-li 

punqtis debulebaTa safuZvelze, igi waredginos `mosamarTles an sasamarTlo 

xelisuflebis ganxorcielebaze kanoniT uflebamosil sxva moxeles da mas 

ufleba aqvs sasamarTlo procesis gonivrul vadaSi Catarebaze an procesis 

ganmavlobaSi gaTavisuflebaze~. me-5 muxlis 1-li punqtis `g” qvepunqtSi 

naxsenebi mosamarTle Tu sasamarTlo xelisuflebis ganxorcielebaze 

kanoniT uflebamosili sxva moxele terminis `uflebamosili sasamarTlo 

organo~ ganmartebaa, magram igi miznad isaxavs, rom aseTi wardgena iyos erT-

erTi stadia samarTalwarmoebaSi, romelic sabolood sasamarTlo ganxilviT 

dagvirgvindeba, xazs usvams ra imas, rom Tavisuflebis aRkveTis mizani 

sisxlis samarTalwarmoeba unda iyos. 

aRniSnuli ar gulisxmobs, rom imisaTvis, rom Tavisuflebis aRkveTa me-

5 muxlis 1-li punqtis `g” qvepunqtis moTxovnebs Seesabamebodes, aucileblad 

sisxlis samarTlis saqme unda iyos aRZruli, iqneba es Tavisuflebis 

aRkveTis Semdeg sasamarTlo ganxilva Tu pirisTvis formalurad braldebis 

wardgena. ZiriTadia Tavisuflebis aRkveTisas dasaxuli mizani, ase rom didi 

mniSvneloba ara aqvs, sabolood es mizani Sesruldeba Tu ara. sasamarTlos 

mier pirveli faqtoris ufro mniSvnelovnad aRiareba miuTiTebs im 

faqtorebze, romlebic dakavSirebulia sisxlissamarTlebriv devnasTan. 

miuxedavad im eWvis safuZvlianobisa, romlis Sesabamisadac Tavisuflebis 

aRkveTa ganxorcielda, SemdgomSi sisxlissamarTlebrivi devna SeiZleba 

gaxdes aucileblobas moklebuli (magaliTad, saeWvo qmedebas SemdgomSi 

naTeli moefina), SeuZlebeli (magaliTad, aRar arsebobs ZiriTadi 

mtkicebulebebi) da arasasurveli (braldebulis janmrTelobis mZime 

mdgomareobidan gamomdinare mis mimarT saqmis ganxilva zedmetad mkacri 

iqneboda). magaliTad, saqmeebSi `brougani gaerTianebuli samefos 

winaaRmdeg~109 da `miurei gaerTianebuli samefos winaaRmdeg~ evropis 

sasamarTlom ar cno me-5 muxlis 1-li punqtis `g~ qvepunqtis debulebaTa 

darRveva mxolod imis gamo, rom TavisuflebaaRkveTili pirebi bralis 

wayenebis gareSe gaaTavisufles da ar waradgines uflebamosili sasamarTlo 

organos winaSe. am saqmeebSi, evropis sasamarTlos daskvniT, xelisuflebis 

organoebma daadgines, rom Sesabamisi pirebis dakiTxvis Semdeg SeuZlebeli 

iyo maT winaaRmdeg arsebul eWvebze dayrdnoba da aRniSnul garemoebebSi ar 

SeiZleboda bralis wayeneba. movlenebis aseTi saxiT ganviTareba ar 

miuTiTebs imaze, rom gamoZiebis mizani SeiZleba eWvqveS damdgariyo, 

ramdenadac aRiniSna, rom sakiTxis marTlzomierebis dadgena mxolod piris 

dakiTxvis Semdeg iyo SesaZlebeli.110 

aRniSnulidan gamomdinare, me-5 muxlis 1-li punqtis `g” qvepunqtis 

miznebisTvis dauSvebeli iqneba pirisTvis Tavisuflebis aRkveTa mxolod 

sisxlis samarTlis kanonis safuZvelze, Tuki ar arsebobs am kanonis  

aRniSnuli piris mimarT Sefardebis ganzraxva im momentamde, rodesac es 

                                                            
109 `brougani gaerTianebuli samefos winaaRmdeg~ (Brogan v. the United Kingdom), 1989 wlis 29 

noemberi. 
110 am saqmeebze gamoZiebis warmateba Znelad Tu iqneboda damokidebuli eWvmitanilTa 

Cvenebebze da, gamomdinare iqidan, rom maT dasmul kiTxvebze pasuxis gacemaze uari 

ganacxades, maTTvis braldebis wayenebas azri ar eqneboda. 
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aucilebeli xdeba.111 analogiurad, me-5 muxlis 1-li punqtis `g” qvepunqtTan 

Seusabamod CaiTvleba Tavisuflebis aRkveTa, rogorc es saqmeSi `Ciula 

italiis winaaRmdeg~ moxda, rodesac pirs aRukveTes Tavisufleba da 

waradgines mosamarTlis winaSe maSin, roca im samarTlebriv safuZvels, 

romlis Tanaxmadac igi daakaves, gaaCnda sxva mizani, da ara mis winaaRmdeg 

samarTlebrivi devnis warmoeba.
112

 xsenebul saqmeSi ganmcxadebeli daakaves da 

warudgines mosamarTles, raTa am ukanasknels ganmcxadeblis mafiozuri 

qmedebebis safuZvelze gadasaxlebis brZaneba gaeca. ueWvelia, es qmedebebi 

sisxlis samarTlis sxvadasxva danaSaulis Semadgenlobas qmnida, magram 

gamoZiebis mier gadasaxlebis brZanebaze Suamdgomloba, brZanebis gacema da 

Tavad samarTalwarmoebis dawyebis mizezic dausabuTebel eWvs emyareboda. 

brZaneba ufro metad ganmcxadeblis mier warsulSi Cadenil, sisxlis 

samarTlis mZime danaSaulebsa da ganmcxadeblis potenciur sazogadoebriv 

saSiSroebas emyareboda, vidre mis konkretul danaSaulSi monawileobas. ase 

rom, ganmcxadeblis Tavisuflebis aRkveTa ufro aRkveTis procedura iyo, 

vidre sxva ram, rac SeiZleba sasamarTlo ganxilvamde piris winaswar 

dapatimrebas gaTanabreboda. mosamarTlisTvis misi wardgena ver Secvlida im 

faqts, rom RonisZieba sisxlis samarTlis process ar Seadgenda. me-5 muxlis 

1-li punqtis `g” qvepunqtis moTxovnebs ewinaaRmdegeboda Tavisuflebis 

aRkveTa Ciulas saqmeSic, vinaidan ar SeiZleboda imis mtkiceba, rom 

gadasaxlebis Sesaxeb brZanebis mopovebis mizniT Tavisuflebis aRkveTa im 

safuZvels ganekuTvneba, romelic uSvebs dapatimrebas, `rodesac es 

safuZvlianad miCneulia aucileblad piris mier danaSaulis Cadenis... Tavidan 

asacileblad”. me-5 muxlis 1-li punqtis Tanaxmad, aRkveTis uflebamosilebis 

daSveba sisxlis samarTlis kanonis aRsrulebasTan aris dakavSirebuli da 

misi gamoyeneba calkeul konkretul danaSaulTa Tavidan asacileblad unda 

iyos mimarTuli.113 aseTi mizani naTlad moiTxovs garkveulwilad 

dakonkretebas, Tu ra qmedebas ganaxorcielebs savaraudod piri, da 

mosalodnelia Tu ara aRniSnulis ganxorcieleba uaxloes momavalSi. 

evropuli sasamarTlos mier Ciulas saqmeze miRebuli gadawyvetileba imis 

Semdgomi dadasturebac iyo, rom me-5 muxlis 1-li punqtis `g” qvepunqtis 

safuZvelze Tavisuflebis aRkveTa, rogorc aRkveTis RonisZieba, SeiZleba 

gamarTldes mxolod maSin, Tu igi konkretuli danaSaulis Tavidan 

asacileblad aris mimarTuli. 

igive Sexeduleba daafiqsira evropulma sasamarTlom saqmeSi `jesiusi 
litvis winaaRmdeg~. mkvlelobaSi eWvmitanili ganmcxadeblis mimarT sisxlis 

samarTlis saqme mtkicebulebaTa ukmarisobis gamo erovnul doneze jer 

Sewyda, xolo mogvianebiT eWvmitanili dakavebuli iqna sisxlis samarTlis 

saproceso kodeqsis im normis safuZvelze, romelic banditizmSi, 

danaSaulebriv jgufSi gaerTianebisa da adamianis daSinebaSi braldebis gamo 

aRmkveT patimrobas uSvebs. aRniSnuli debulebiT nebadarTuli iyo piris 

mimarT aRmkveTi RonisZiebis saxiT patimrobis gamoyeneba. moqmedebda ra am 

debulebis Tanaxmad, generaluri prokuroris moadgilem gasca brZaneba 

ganmcxadeblis eqvsi TviT dapatimrebis Sesaxeb. xsenebuli brZanebis 

                                                            
111 Tavisuflebis aRkveTis uflebamosilebis gamoyeneba iq, sadac aseTi ganzraxva ar arsebobs, 

winaaRmdegobaSi iqneba ara marto me-5 muxlis 1-li punqtis `g” qvepunqtis debulebebTan, 

aramed TviTnebur qmedebebis ufro zogad akrZalvasTan. 
112 `Ciula italiis winaaRmdeg~ (Ciulla v. Italy), 1989 wlis 22 Tebervali. 
113 aRniSnuli moTxovna iseTi xasiaTisaa, rom qmedeba, romelic Tavisuflebis aRkveTas 

amarTlebs, Sesabamisi danaSaulis Cadenis mcdelobas hgavs, romelic umetes iurisdiqciebSi 

TavisTavad danaSauls Seadgens. 
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gasaCivrebis Sedegad sasamarTlom uaryo patimrobaSi myofi piris saCivari. 

pirisaTvis ar wauyenebiaT araviTari konkretuli braldeba da ar 

uwarmoebiaT gamoZieba aRmkveT RonisZiebasTan dakavSirebiT. patimrobis 

brZanebis gacemidan erTi Tvis Semdeg mas xelaxla waeyena mkvlelobis brali, 

rac gaxda misi patimrobis safuZveli. evropis sasamarTlom sruliad 

uyoymanod daadgina, rom zemoT aRniSnuli aRmkveTi RonisZieba (patimroba) 

warmoadgenda me-5 muxlis 1-li punqtis darRvevas, radgan patimrobas 

sisxlissamarTlebrivi devnis ganxorcielebasTan aranairi kavSiri ar gaaCnda. 

Tumca me-5 muxlis 1-li punqtis `g” qvepunqti marto imas ar 

iTvaliswinebs, rom Tavisuflebis aRkveTis mizani iyos sisxlissamarTlebrivi 

devnis warmoeba. sakanonmdeblo sistema imgvarad unda iyos mowyobili, rom 

Sesabamisi piris wardgena, Tu igi ukve ar aris gaTavisuflebuli, 

uflebamosili sasamarTlo organos winaSe avtomaturad xdebodes misTvis 

Tavisuflebis aRkveTis Semdeg. am SemTxvevaSi kompetenturma sasamarTlo 

organom unda gadawyvitos, gagrZeldes Tu ara winaswari patimrobis vada, da 

unda daadginos misi xangrZlivoba. 

Semdeg qveTavebSi ganxiluli iqneba patimrobis vadis gagrZelebis 

safuZvlebi da xangrZlivoba. Tumca unda aRiniSnos, rom arsebiTi 

mniSvneloba aqvs im garemoebas, rom es procesi warmoadgendes eWvmitanil 

damnaSaveTaTvis Tavisuflebis aRkveTis RonisZiebis ganuyofel nawils. 

aRniSnulis ararseboba iyo imis mTavari mizezi, rom evropis sasamarTlom 

daadgina me-5 muxlis 1-li punqtis darRveva saqmeSi `engeli da sxvebi 

niderlandebis winaaRmdeg~, romelSic jariskacebis mier Cadenil danaSaulTa 

disciplinur samarTaldarRvevebad kvalificireba niSnavda imas, rom 

Tavisuflebis aRkveTaze ar arsebobda uflebamosili sasamarTlo organos 

zedamxedveloba. Sedegad, zemoT moyvanili Tavisuflebis aRkveTis forma ar 

SeiZleba gamarTlebuli iqnes im uflebamosilebiT, romelic gulisxmobs 

danaSaulis CadenaSi eWvmitanilTa dakavebas. 

 

 

12. komentari 
 

SeiZleba iTqvas, rom evropuli konvenciiTa da masze arsebuli 

precedentuli samarTliT moTxovnili uwyveti kavSiri piris Tavisuflebis 

SezRudvasa da sisxlis samarTalwarmoebas Soris gantkicebulia 

saqarTvelos konstituciiTa da sisxlis samarTlis saproceso 

kanonmdeblobiT. konstitucia adgens, rom `dakavebuli Tu sxvagvarad 

TavisuflebaSezRuduli piri unda waredginos sasamarTlos gansjadobis 

mixedviT ara ugvianes 48 saaTisa. Tu momdevno 24 saaTis ganmavlobaSi 

sasamarTlo ar miiRebs gadawyvetilebas dapatimrebis an Tavisuflebis 

aRkveTis sxvagvari SezRudvis Sesaxeb, piri dauyovnebliv unda 

gaTavisufldes.” 

gamomZiebels an prokurors, romelic pirs wauyenebs braldebas da 

dakiTxavs, rogorc braldebuls, SeuZlia kodeqsiT dadgenili wesis 

Sesabamisad mimarTos mosamarTles SuamdgomlobiT dapatimrebis Sesaxeb 

brZanebis gacemis Taobaze. mosamarTlis mier braldebulis mimarT aRkveTis 

RonisZiebis sakiTxis gadawyvetamde gamomZiebeli da prokurori 

uflebamosilni arian, daakavon braldebuli ara umetes 24 saaTisa. 

braldebuli, gamomZieblis an prokuroris werilobiTi davalebiT, 
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dakavebulis yofnis adgilis administracias mihyavs mosamarTlesTan, 

romelsac waredgineba agreTve sisxlis samarTlis saqmis masalebi.114 

braldebuls ufleba aqvs, daeswros mis winaaRmdeg aRkveTis RonisZiebis 

Sefardebis Sesaxeb sxdomas.115 konstituciuri debulebis Sesabamisad, sisxlis 

samarTlis saproceso kodeqsic adgens, rom dakavebis vada braldebis 

wardgenamde ar unda aRematebodes 48 saaTs dakavebulis mokvlevis organoSi 

miyvanis momentidan. Tu momdevno 24 saaTis ganmavlobaSi sasamarTlo ar 

miiRebs gadawyvetilebas dapatimrebis an aRkveTis RonisZiebis sxva saxis 

gamoyenebis Sesaxeb, piri dauyovnebliv unda gaTavisufldes.116 

Tumca konstitucia imperatiulad adgens, rom dakavebuli Tu sxvagvarad 

TavisuflebaSezRuduli piri unda waredginos sasamarTlos, sisxlis 

samarTlis saproceso kodeqsSi es norma ase calsaxad mxolod piris 

mimalvis SemTxvevisTvis aris gaTvaliswinebuli, roca dapatimrebis Semdeg 

braldebuli gamoZiebis adgilas miyvanis Semdeg ara ugvianes 48 saaTisa unda 

waredginos im sasamarTlos mosamarTles, romelmac gasca brZaneba misi 

dapatimrebis Sesaxeb, xolo brZanebis gamcemi mosamarTlis aryofnisas _ imave 

sasamarTlos sxva mosamarTles an mosamarTles gamoZiebis adgilis 

mixedviT.117 sxvagan sisxlis samarTlis saproceso kodeqsSi braldebulis 

mosamarTlis winaSe faqtobrivi wardgenis Sesaxeb valdebulebaze arsad ar 

aris pirdapiri miTiTeba. 140-e muxlis me-6 nawili saubrobs braldebulis 

uflebaze, daeswros mis winaaRmdeg aRkveTis RonisZiebis Sefardebis Sesaxeb 

sxdomas, xolo 160-e muxlis (romelic gansazRvravs aRkveTis RonisZiebis 

Sefardebis proceduras) Tanaxmad, braldebuli dakavebis adgilis 

administracias mihyavs mosamarTlesTan gamomZieblis an, Sesabamisad, 

prokuroris werilobiTi davalebiT.118 aRniSnuli debulebebis teqstidan 

gamomdinare SeiZleba daskvnis gamotana, rom braldebuli unda waredginos 

mosamarTles braldebulis survilis SemTxvevaSi da 160-e muxli amis 

proceduras gansazRvravs. imaze, rom mosamarTlisadmi braldebulis 

fizikuri wardgenis valdebulebis reglamentaciisadmi kanonmdeblis 

aRniSnuli daudevari damokidebulebis Sesaxeb daskvna mxolod 140-e da 160-e 

muxlebis zemoaRniSnuli SezRudviTi ganmartebiT ar keTdeba, metyvelebs 

evropis sabWos wamebis sawinaaRmdego komitetis moxseneba. aRniSnuli 

komitetis mier saqarTveloSi vizitis dros 2001 wlis 6-8 maiss Segrovebuli 

informaciis mixedviT, `Cveulebriv, mosamarTle Suamdgomlobas ganixilavs da 

gadawyvetilebas iRebs braldebulis dauswreblad.”119 

48 saaTis vada, romelzec saubaria 160-e muxlis me-2 nawilSi, SeiZleba 

gagrZeldes ara umetes 15 dRisa stiqiuri ubedurebis an sxva dauZleveli 

Zalis arsebobisas, agreTve braldebulis janmrTelobis mdgomareobis 

mkveTri gauaresebisas, rac dadasturebulia samedicino cnobiT, romlis 

gamoc SeuZlebelia braldebulis wardgena Sesabamis sasamarTloSi, xolo 

Zebnili braldebulis ucxoeTSi dakavebis SemTxvevaSi saqarTveloSi 

gamoZiebis adgilze misi Camoyvanidan ara ugvianes 48 saaTisa igi unda 

waredginos Sesabamis mosamarTles. 

 

                                                            
114 sssk 160-e muxlis 1-li nawili. 
115 sssk 140-e muxlis me-6 nawili. 
116 sssk 146-e muxlis me-7 nawili. 
117 sssk 160-e muxlis me-2 nawili. 
118 1-li nawili. 
119 saqarTvelos mTavrobisaTvis wamebis sawinaaRmdego komitetis mier wardgenili moxseneba, 

28-e punqti. 
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gonivruli eWvi 

 

konvenciis me-5 muxlis 1-li punqtis `g” qvepunqtSi mocemuli piroba, 

romlis Tanaxmadac saWiroa gonivruli eWvis arseboba imasTan dakavSirebiT, 

rom adamianma, romelsac aRekveTeba Tavisufleba, Caidina danaSauli, 

uzrunvelyofs, rom Tavisuflebis aRkveTa ganxorcieldes mxolod maSin, 

rodesac eWvi safuZvliania da, Sesabamisad, Tavisuflebis aRkveTa ar aris 

TviTneburi. eWvi yovelTvis sinamdvileSi unda arsebobdes. evropulma 

sasamarTlom saqmeSi `miurei gaerTianebuli samefos winaaRmdeg~ xazi gausva 

im garemoebas, rom eWvis samarTlianoba da bona fides misi gonivrulobis 

ganuyofel elementebs Seadgens, magram eWvi gonivrulad mxolod maSin 

SeiZleba CaiTvalos, roca piris savaraudo danaSaulis CadenasTan 

obieqturad makavSirebel faqtebsa da informacias efuZneba. amisaTvis 

saWiroa, arsebobdes qmedebis damamtkicebeli garemoebebi, romlebic uSualod 

Sesabamis pirs amxels danaSaulis CadenaSi, an dokumentacia Tu eqspertis 

daskvnebi, romlebsac analogiur Sedegamde mivyavarT. ase rom, Tavisuflebis 

aRkveTa ar unda efuZnebodes grZnobebs, intuicias Tu winaswar 

Camoyalibebul Sexedulebebs (iqneba es eTnikuri, religiuri Tu sxva saxis), 

ramdenad damajerebladac ar unda metyvelebdes piris mier danaSaulis  

Cadenaze. 

zemoaRniSnuli ar niSnavs imas, rom mtkicebulebebi sakmarisi unda iyos 

braleulobis dasamtkiceblad an Tundac braldebis wasayeneblad. rogorc 

ukve naTlad gamoCnda saqmeebSi `brougani gaerTianebuli samefos winaaRmdeg~ 

da `miurei gaerTianebuli samefos winaaRmdeg~, evropulma sasamarTlom 

daadgina, rom me-5 muxlis 1-li punqtis `g” qvepunqtiT nebadarTuli dakavebis 

periodSi dakiTxvis mizans warmoadgens SesaZlo danaSaulis gamoZiebis 

daxmareba arsebuli eWvis (romelsac gadamwyveti mniSvneloba ara aqvs 

mocemul etapze) damtkicebis an gaqarwylebis gziT. Tumca aRsaniSnavia, rom 

eWvisaTvis unda arsebobdes garkveuli safuZveli, rasac Tavisuflebis 

aRkveTa emyareba. 

is ubralo faqti, rom pirs SeiZleba warsulSi raime, Tundac 

analogiuri, danaSauli hqondes Cadenili, ar SeiZleba iZleodes gonivruli 

eWvis safuZvels. aRniSnuli midgoma evropulma sasamarTlom cxadyo saqmeSi 

`foqsi, kempbeli da hartli gaerTianebuli samefos winaaRmdeg~.120 am saqmeSi 

ganmcxadeblebi warsulSi terorizmisTvis iyvnen msjavrdebulni, magram 

Tumca sasamarTlom dasaSvebad miiCnia, rom warsulSi Cadenili danaSaulebi 

SeiZleba sxva monacemebis safuZvelze warmoSobil eWvs ganamtkicebdes, adre 

arsebuli mjavrdeba am saqmeze Tavisuflebis aRkveTis erTaderT safuZvels 

Seadgenda. arsebiTia, rom eWvi adamianis mier awmyoSi Cadenil qmedebas 

ukavSirdebodes. imis mtkiceba, rom arsebobda sando, magram konfidencialuri 

informacia, rogorc amas foqsis saqmeSi hqonda adgili, sakmarisi safuZveli 

ar iqneboda imis dasaSvebad, rom arsebobda gonivruli eWvi, Tu sasamarTlos 

ar eqneboda Tavisuflebis aRkveTis kanonierebasTan dakavSirebuli saCivris 

ganxilvis SesaZlebloba. 

gonivruli eWvis arseboba dadasturebuli iqna saqmeSi `k-f. germaniis 
winaaRmdeg~, sadac pirebi, romlebsac daqiravebuli hqondaT sacxovrebeli 

farTi, daakaves gadasaxadTan dakavSirebuli TaRliTobis braldebiT mas 

                                                            
120 `foqsi, kempbeli da hartli gaerTianebuli samefos winaaRmdeg~  (Fox, Campbell and Hartley v. the 
United Kingdom), 1990 wlis 30 agvisto. 
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Semdeg, rac sacxovrebeli farTis mepatronem ganacxada policiaSi, rom 

aRniSnuli pirebi ar apirebdnen nakisr valdebulebaTa Sesrulebas 

(gadasaxadis gadaxdas). mokvlevam cxadyo, rom is misamarTi, romelic 

dakavebulma pirebma miuTiTes, iyo arc meti arc naklebi, safosto yuTi da, 

amasTan erTad, erT-erTi dakavebuli piris mimarT adre warmoebda gamoZieba 

TaRliTobis braldebasTan dakavSirebiT. saqmeSi `Ceski CexeTis respublikis 

winaaRmdeg~ evropulma sasamarTlom aseve daadgina gonivruli eWvis arseboba, 

rodesac univermaRis orma gamyidvelma ver SeZlo molaparakebis dros 

uzrunvelyofis saSualebad warmodgenili Cekis ganaRdeba imis gamo, rom is 

uzrunvelyofili ar iyo.121 

saqmeSi `lukanovi bulgareTis winaaRmdeg~ ganmcxadebeli monawileobas 

iRebda saxelmwifo Tanxebis sxva qveynebisaTvis ganawilebis procesSi. 

sasamarTlom xazgasmiT aRniSna, rom araviTari faqti da informacia ar 

yofila warmodgenili imis Sesaxeb, rom ganmcxadebeli aRniSnuliT apirebda 

raime sargeblis miRebas Tavis Tu sxva piris sasargeblod. bundovani 

miniSneba garkveul `garigebebTan~ dakavSirebiT sasamarTlos mier 

aradamakmayofilebel safuZvlad iqna miCneuli. Tumca unda aRiniSnos, rom 

mTavari problema lukanovis saqmeSi iyo is, rom im braldebaTa umetesi 

nawili, romlebic mas hqonda wayenebuli bulgareTis sisxlis samarTlis 

kodeqsiT, ar warmoadgenda danaSauls. am saqmeSi sisxlis samarTlis kanonis 

ararseboba SedarebiT naTlad iyo warmoCenili, magram evropis sasamarTlom 

cno iseTi SemTxvevebis arsebobis SesaZleblobac, rodesac ar aris naTeli, 

SeiZleba Tu ara, rom mocemuli faqtebi Seicavdes sisxlis samarTlis 

kodeqsiT gaTvaliswinebuli danaSaulis niSnebs. 

aucilebelia, rom SesaZlebeli iyos ara marto garkveuli kavSiris 

dadgena TavisuflebaaRkveTil pirsa da im qmedebas Soris, romelic 

savaraudod warmoadgens danaSauls, aramed sakmarisi safuZvelic unda 

arsebobdes imis mtkicebisaTvis, rom es qmedeba Seicavs savaraudo danaSaulis 

niSnebs. aRniSnuli problema damaxasiaTebelia e.w. axali Tu iSviaTad 

Cadenili danaSaulebisaTvis, magram calkeuli akrZalvis uCveulo ganmartebam 

SeiZleba analogiurad migviyvanos im daskvnamde, rom eWvi ar iyo gonivruli. 

damatebiT unda aRiniSnos, rom mosalodnel danaSaulebTan 

dakavSirebiT gonivruli eWvis Sefasebis Semowmeba ar warmoadgens aucilebel 

pirobas. amasTan, moTxovna, rom Tavisuflebis aRkveTa amis safuZvelze 

ganxorcieldes mxolod maSin, rodesac konkretul danaSaulTa Cadenas aqvs 

adgili da Tavisuflebis aRkveTa, romelic aRkveTis miznebisaTvis 

`safuZvlianad miCneulia aucileblad”, gulisxmobs imas, rom me-5 muxlis 1-li 

punqtis `g” qvepunqtis darRvevis Tavidan asacileblad aucilebelia imis 

Cveneba, rom es eWvi imave xarisxiT aris dasabuTebuli. amrigad, aucilebelia 

arsebobdes sakmarisi obieqturi mtkicebuleba, romelic piris qmedebas 

Cadenil danaSaulTan akavSirebs da gamoricxavs imis SesaZleblobas, rom 

Tavisuflebis aRkveTas safuZvlad daedos winaswar Camoyalibebuli 

Sexeduleba, azri an zogadi SiSi, Tu ra SeiZleba mohyves qmedebas. 

 

 

13. komentari 
 

sisxlis samarTlis saproceso kodeqsi iTvaliswinebs Tavisuflebis 

xanmokle aRkveTad gansazRvrul dakavebas, romelic gamoiyeneba, Tu arsebobs 

sakmao safuZveli, eWvi miitanon pirze Tavisuflebis aRkveTiT dasjadi 

                                                            
121 `Ceski CexeTis respublikis winaaRmdeg~  (Cesky v. the Czech Republic), 2000 wlis 25 aprili. 
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danaSaulis CadenaSi, misi danaSaulebrivi saqmianobis aRkveTis, gaqcevis, 

damalvis an mtkicebulebaTa mospobis Tavidan asacileblad.122 

terminologiurma sxvaobam sisxlis samarTlis saproceso kodeqss 

(`sakmarisi safuZveli, eWvi miitanon”) da konvencias (`gonivruli eWvi~) Soris 

SeiZleba uflebamosili organoebis praqtikaSi me-5 muxlTan potenciuri 

Seusabamoba gamoiwvios. 

saqarTvelos administraciul samarTaldarRvevaTa kodeqsi 

iTvaliswinebs administraciul dakavebas saqarTvelos sakanonmdeblo aqtebiT 

uSualod gaTvaliswinebul SemTxvevebSi administraciul samarTaldarRvevaTa 

aRsakveTad, roca amowurulia zemoqmedebis sxva zomebi, pirovnebis 

dasadgenad, administraciul samarTaldarRvevaTa aRsakveTad, roca 

amowurulia zemoqmedebis sxva zomebi, pirovnebis dasadgenad, 

administraciuli oqmis Sesadgenad, Tu oqmis Sedgena aucilebelia, magram 

misi adgilze Sedgena SeuZlebelia. saqmis droulad da sworad ganxilvisa da 

administraciul samarTaldarRvevaTa saqmeebze miRebul dadgenilebaTa 

aRsrulebis uzrunvelsayofad dasaSvebia piris administraciuli dakaveba. 

dakavebis aRniSnuli formulirebidan aramcTu gonivrul eWvze, saerTod 

eWvze ar aris aranairi miniSneba. 

 

 

winaswari patimrobis aucilebloba  

 

miuxedavad imisa, rom danaSaulis CadenaSi eWvmitanili piris mimarT 

sisxlissamarTlebrivi devnis aRZvris saWiroeba, iseve, rogorc danaSaulis 

Cadenis Tavidan acileba, qmnis sakmaris safuZvels, raTa danaSaulis CadenaSi 

eWvmitanil pirs aRekveTos Tavisufleba, es ar warmoadgens sakmaris 

safuZvels patimrobis vadis gagrZelebisaTvis. patimrobis vadis gagrZeleba 

unda eqvemdebarebodes sasamarTlos mier ara marto dakavebis 

marTlzomierebis, aramed misi gagrZelebis mizanSewonilobis dauyovnebel 

ganxilvas. aRniSnul kiTxvaze ar SeiZleba erTmniSvnelovnad dadebiTi 

pasuxis gacema, radgan kvlav SeiZleba arsebobdes eWvi Sesabamisi piris mier 

danaSaulis CadenasTan an Cadenis mcdelobasTan dakavSirebiT. evropis 

sasamarTlom daadgina, rom gonivruli eWvi SeiZleba gaqarwyldes 

Tavisuflebis aRkveTis momentidan Zalian mcire xanSi, vinaidan naTeli xdeba, 

rom an araviTari danaSauli ar yofila Cadenili, an Sesabamis pirs SeuZlia 

danaSaulSi mis monawileobaze yovelgvari eWvi gaaqarwylos. evropis 

sasamarTlom araerTxel daadgina, rom eWvis arseboba Zalian mniSvnelovani 

faqtoria, magram ar aris sakmarisi garkveuli drois monakveTis gasvlis 

Semdeg patimrobis vadis gasagrZeleblad.123 xsenebuli gamomdinareobs iqidan, 

rom me-5 muxlis me-3 punqtSi naTlad aris mocemuli ufleba gaTavisuflebaze 

sasamarTlo ganxilvis periodSi, risi gverdis avlac SesaZlebeli xdeba 

mxolod maSin, rodesac Tavisuflebis aRkveTis vadis gagrZelebisaTvis, 

miuxedavad Tavisuflebis prezumfciisa, damatebiT warmodgenilia erTi an 

ramdenime Sesabamisi safuZveli. 

                                                            
122 sssk 141-e muxli. 
123 `Stiogmiuleri avstriis winaaRmdeg~ (Stögmüller v. Austria), 1969 wlis 10 noemberi, `klooti 

belgiis winaaRmdeg~ (Clooth v. Belgium), 1991 wlis 12 dekemberi, `kontrada italiis winaaRmdeg~ 

(Contrada v. Italy), 1998 wlis 24 agvisto, `jesiusi litvis winaaRmdeg~ (Jėčius v. Lithuania),sadac 
ganmxilveli erovnuli sasamarTlos mier dadgenili iqna, rom eWvi ar iyo dasabuTebuli, da 

`barfusi CexeTis respublikis winaaRmdeg~ (Barfuss v. the Czech Republic), 2000 wlis 1 agvisto.ٛٛ �Ð  
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mizezebi patimrobis vadis gagrZelebisaTvis mxolod maSin CaiTvleba 

dasaSvebad, rodesac isini namdvilad Seesabameba konkretul pirTan 

dakavSirebul garemoebebs. amitom ar SeiZleba arsebobdes norma, romelic 

danaSaulebrivi warsulis, nasamarTlobis mqone pirebs an Tundac maT, 

romlebsac bralad edebaT calkeuli danaSaulis Cadena, CamoarTmevda 

uflebas, maTi gaTavisuflebis sakiTxi ganxiluliyo sasamarTlos 

msvlelobis procesSi. saqmeSi `kabalero gaerTianebuli samefos winaaRmdeg~, 

sadac ganmcxadebeli dakavebuli iqna gaupatiurebis mcdelobis braldebiT, 

mTavrobam me-5 muxlis me-3 punqtis darRveva aRiara, rodesac erovnulma 

sasamarTlom ganmcxadebels uari uTxra giraoTi gaTavisuflebaze. erovnuli 

sasamarTlo daeyrdno kanons, romlis Tanaxmadac arc erTi adamiani _ 

gamonaklisis gareSe _ visac brali hqonda wayenebuli an msjavrdebuli iyo 

ganzrax Tu gaufrTxilebeli mkvlelobis CadenaSi an gaupatiurebaSi, ar 

SeiZleboda gaTavisuflebuliyo giraoTi.124 amgvari kanoni miuRebeli iyo, 

ramdenadac sasamarTloebs ar aZlevda saSualebas, ganexilaT 

TavisuflebaaRkveTil pirTan dakavSirebuli konkretuli garemoebebi. 

damatebiT unda aRiniSnos, rom yofila SemTxvevebi, rodesac sasamarTlom 

gaumarTleblad cno Tavisuflebis aRkveTis vadis gagrZeleba mkvlelobis 

saqmeebSic.125 

Tumca SeiZleba Tavisuflebis aRkveTis vadis gagrZelebis safuZvlebi 

Tavdapirvelad gamarTlebuli iyos, magram garkveuli drois gasvlis Semdeg 

aRar aRmoCndes iseTive aucilebeli; Sesabamisad, arsebiTia, rom 

ganmcxadeblis gaTavisufleba winaswar Seqmnili uaryofiTi azris gareSe 

iqnes ganxiluli. rodesac aseTi safuZveli ar arsebobs – iqneba es 

Tavdapirvel etapze Tu mogvianebiT – magram kvlav rCeba gonivruli eWvi 

danaSaulis CadenasTan dakavSirebiT, Sesabamisi piri gaTavisuflebuli unda 

iqnes giraoTi. ar aris gamoricxuli, rom gaTavisuflebuli piris 

sasamarTlos winaSe wardgenis mizniT damatebiTi garantiebi gaxdes saWiro. 

Tumca Tu kvlavac SesaZlebelia konkretuli piris mimarT Tavisuflebis 

aRkveTis vadis gagrZelebis gamamarTlebel mizezebze miTiTeba, maSinac 

arsebobs imis aucilebloba, rom aRniSnuli piri gonivrul vadaSi wardges 

sasamarTlos winaSe, romelic aucileblad daadgens zRvars Tavisuflebis 

aRkveTis mTliani periodisaTvis. 

 

 

winaswari patimrobis dasabuTeba 

 

evropis sasamarTlom daadgina oTxi garemoeba, romelTa drosac 

SesaZlebelia adamianisTvis winaswari patimrobis vadis gagrZeleba, rodesac 

kvlav arsebobs mis mier danaSaulis Cadenis gonivruli eWvi.126 aRniSnuli 

garemoebebia: 

 

                                                            
 
124 `kabalero gaerTianebuli samefos winaaRmdeg~ (Caballero v. the United Kingdom), 2000 wlis 8 

Tebervali. 
125 `i.a. safrangeTis winaaRmdeg~ (I.A. v. France), 1998 wlis 23 seqtemberi, da `letelie 

safrangeTis winaaRmdeg~ (Letellier v. France), 1991 wlis 26 ivnisi. 
126 piris winaaRmdeg warmoebuli saqmis sirTule SesaZlebelia mxedvelobaSi iqnes miRebuli, 

magram TavisTavad mxolod es patimrobis vadis gagrZelebisTvis sakmarisi ar aris. ix. `kemaSi 

safrangeTis winaaRmdeg~ (Kemmache v. France) (#1 da #2), 1991 wlis 27 noemberi, `mansuri 

TurqeTis winaaRmdeg~ “Mansur v. Turkey) da `iagci da sargini TurqeTis winaaRmdeg~ (Yağci and 
Sargin v. Turkey), 1995 wlis 8 ivnisi. 
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piris mimalvis safrTxe; 

marTlmsajulebis ganxorcielebaSi Carevis safrTxe; 

danaSaulis aRkveTis aucilebloba; 

sazogadoebrivi wesrigis dacvis aucilebloba. 

 

arsebiTia, rom aRniSnuli garemoebebidan arc erTi ar unda iqnes 

gamoyenebuli patimrobis gaxangrZlivebis dasasabuTeblad, Tu Tavdapirvelad 

ar moxdeba jerovani da amomwuravi127 ganxilva imisa, Tu ramdenad Seesabameba 

es garemoeba piris konkretul mdgomareobas. winaaRmdeg SemTxvevaSi 

SesaZlebelia piris gaTavisuflebis moTxovna me-5 muxlis me-3 punqtis 

safuZvelze. 

 

 

piris mimalvis safrTxe 

 

udavoa, rom mimalvis safrTxe samarTaldamcavi organoebis 

warmomadgenlebisTvis metad problemur sakiTxs warmoadgens, gansakuTrebiT, 

rodesac piris dakaveba advili ar iyo. cxadia, arseboben pirebi, romlebic 

daemalebian gamoZiebas, Tu amis SesaZlebloba miecemaT. Tumca Tavisuflebis 

aRkveTis vadis gagrZelebisaTvis aRniSnuli saSiSroeba ar aris sakmarisi 

safuZveli, rom araferi vTqvaT im SemTxvevebze, rodesac mimalva ar aris 

dabrkolebuli.128 metad mniSvnelovania, rom aseTi safrTxis arsebobis 

dasadgenad ganxiluli iqnes konkretuli saqmis yvela garemoeba. pirvel 

rigSi, unda Semowmdes is faqtorebi, romlebic adamians aiZuleben miimalos, 

miuxedavad im Sedegebisa da saSiSroebisa, romlebic mas aseTi qmedebis gamo 

emuqreba. SesaZloa, es iyos mkacri sasjeli, romelic Sesabamis pirs SeiZleba 

Seefardos Cadenili danaSaulisaTvis, magram evropis sasamarTlom 

araerTgzis ganmarta, rom mxolod is faqti, rom pirs SeiZleba Seefardos 

mkacri sasjeli, ar unda daedos safuZvlad patimrobis vadis gagrZelebas.129 

ufro metic, saqmeSi `mansuri TurqeTis winaaRmdeg~ evropulma sasamarTlom 

daadgina, rom `saqmeze warmodgenil mtkicebulebebs~ ganmcxadeblis mimalvis 

safrTxis dasabuTeba ar SeuZlia.130 

mimalvis safrTxis realobis dasadgenad kargi magaliTi iqneboda ukve 

ganxiluli saqmeebi, rodesac piri miemala gamoZiebas braldebis wayenebis 

Semdeg an rodesac saqmis gagrZelebisaTvis saWiro iyo piris eqstradicia,131 

ama Tu im piris patimrobisadmi aSkara siZulvili,132 piris mimalvis 

                                                            
127 saqmeSi `trJaska poloneTis winaaRmdeg~ (Trzaska v. Poland), 2000 wlis 11 ivlisi, evropulma 

sasamarTlom samarTlianad ar CaTvala mTavrobis mier warmodgenili argumenti imasTan 

dakavSirebiT, rom patimrobis vada gagrZelda SemdgomSi danaSaulis ganmeorebis aRkveTis 

mizniT maSin, rodesac am safuZvelze pirdapiri miTiTeba erovnuli sasamarTloebis mier 

gamotanil gadawyvetilebebSi ar yofila.  
128 ix. saqme `Stiogmiuleri avstriis winaaRmdeg~ (Stögmüller v. Austria), sadac sasamarTlom 

daadgina, rom mimalvis safrTxe ar SeiZleba warmoiSvas mxolod im faqtis gamo, rom 

pirisTvis advilia saxelmwifo sazRvris gadakveTa. 
129 ix. saqmeebi `matcneteri avstriis winaaRmdeg~ (Matznetter v. Austria), 1969 wlis 10 noemberi; 

`letelie Sveicariis winaaRmdeg~ (Letellier v. Switzerland), 1993 wlis 26 ianvari; `iagci da sargini 

TurqeTis winaaRmdeg~ (Yağci and Sargin v. Turkey) da `miuleri safrangeTis winaaRmdeg~ (Muller v. 
France), 1997 wlis 17 marti. 
130 `mansuri TurqeTis winaaRmdeg~  (Mansur v. Turkey), 1995 wlis 8 ivnisi. 
131 ix. saqme `puncelti CexeTis respublikis winaaRmdeg~ (Punzelt v. the Czech Republic), 2000 wlis 25 

aprili, sadac ganmcxadebeli germaniaSi gaqceviT daemala gamoZiebas. 
132 rac mniSvnelovnad iqna miCneuli saqmeSi `Stiogmiuleri avstriis winaaRmdeg~ (Stögmüller v. 
Austria), 1969 wlis 10 noemberi. 
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ganzraxvis damadasturebeli konkretuli mtkicebuleba,133 piris kavSirebi 

sazRvargareT, ramac SeiZleba ioli gaxados mimalva, an kavSirebis uqonloba 

im qveyanasTan, romelSic saqme aRiZra,134 aseve sxva problemebi, romlebic 

pirs SeiZleba qveyanasTan dakavSirebiT warmoeSvas. 

Tumca iseve, rogorc sasjelis simkacresTan mimarTebaSi, ar SeiZleba 

mxolod romelime zemoT xsenebul faqtorze, rogorc mimalvis safrTxeze, 

miTiTeba TavisTavad amarTlebdes Tavisuflebis aRkveTas. saWiroa 

damtkicdes, Tu ramdenad mniSvnelovania aseTi faqtori (an faqtorTa 

erToblioba) konkretul garemoebebSi saqmisTvis _ gulmodgine ganxilvis 

Sedegad SesaZlebelia, rom arc erTi maTganis arseboba ar dadasturdes, 

zogierTi dausabuTeblad iqnes miCneuli, zogierTi ki SeiZleba piris realur 

qmedebebs ewinaaRmdegebodes135 _ da Semdeg ganisazRvros, iZleva Tu ara es 

garemoeba an garemoebebi imis varaudis safuZvels, rom piri apirebs mimalvas. 

Tu gaviTvaliswinebT, rom drois gasvlasTan erTad mimalvis safrTxec 

klebulobs, Sesabamisad, evropuli sasamarTlo ufro kritikulad afasebs 

winaswar patimrobas, rac ufro xangrZlivia igi. saqmeSi `i. a. safrangeTis 

winaaRmdeg~ evropuli sasamarTlosTvis ar iyo sakmarisi mTavrobis mier 

warmodgenili mtkiceba imasTan dakavSirebiT, rom piris xuT weliwadze meti 

patimrobis Semdeg mimalvis safrTxe kvlav arsebobda. 

ar aris gamoricxuli, rom calkeul pirebs arc ki hqondeT mimalvis 

survili, an naklebad fiqrobdnen mimalvaze. amis mizezi SeiZleba iyos 

adamianis ojaxuri mdgomareoba,136 gansakuTrebuli xasiaTi, zneoba, statusi 

Tu valdebulebebi,137 qonebrivi mdgomareoba, romlis datovebac mas mouwevs, 

warsulSi gaTavisuflebis SemTxvevaSi adamianis saimedooba,138 aseve 

                                                            
133 saqmeSi `matcneteri avstriis winaaRmdeg~ (Matznetter v. Austria), 1969 wlis 10 noemberi, 

gaTvaliswinebuli iqna sxva qveyanaSi gadaricxuli Tanxebi da sazRvargareT vizitebi, iseve 

rogorc sxva kavSirebi. ix. agreTve saqme `Ceski CexeTis respublikis winaaRmdeg~ (Ceský v. the 
Czech Republic), 2000 wlis 6 ivnisi, sadac ganmcxadebelma nacnobisgan ndobiT didi odenobiT 

Tanxa iSova, sxva piris piradobis mowmobiT manqana iyida da yalbi pasporti moipova. 
134 saqmeSi `v” Sveicariis winaaRmdeg~ (W. v. Switzerland), 1993 wlis 26 ianvari, ganmcxadebeli, 

ucolSvilo piri, mudmiv sacxovreblad monte-karloSi gadavida da xSirad stumrobda 

ingliss, germanias, SeerTebul Statebs, anguilas (antilis kunZuli), sadac igi savaraudod 

bankis mflobeli unda yofiliyo. amasTan, aRmoCnda rom mis gankargulebaSi Sveicariis 

sazRvrebs gareT arsebuli mniSvnelovani Tanxebi da agreTve sxvadasxva pirebze gaformebuli 

pasportebi iyo; `puncelti CexeTis respublikis winaaRmdeg~ (Punzelt v. the Czech Republic), sadac 
ganmcxadebels sazRvargareT mravalricxovani saqmiani urTierTobebi hqonda damyarebuli; 

`barfusi CexeTis respublikis winaaRmdeg~ (Barfuss v. the Czech Republic), 2000 wlis 1 agvisto, 

sadac ganmcxadebels germaniis moqalaqeobis miReba SeeZlo germaniaSi misi mimalvis 

SemTxvevaSi, rac mis Semdgom eqstradicias CexeTis respublikaSi SeuZlebels gaxdida. 
135 saqmeSi `Stiogmiuleri avstriis winaaRmdeg~ (Stögmüller v. Austria), 1969 wlis 10 noemberi, 

ganmcxadebeli (romelsac mfrinavis licenzia hqonda) ramdenjerme gafrinda sazRvargareT 

misi pirobiTad gaTavisuflebis periodSi, magram yovelTvis ukan brundeboda. erTaderTi 

SemTxveva, rodesac igi dagvianebiT dabrunda, sapatiod CaeTvala. analogiurad, saqmeSi 

`letelie safrangeTis winaaRmdeg~ (Letellier v. France) ganmcxadeblis mxridan ar yofila 

mimalvis mcdeloba, rodesac is manamde oTxi kviriT iyo gaTavisuflebuli. 
136 ix. `letelie safrangeTis winaaRmdeg~ (Letellier v. France), sadac ganmcxadebeli mcirewlovani 

bavSvebis deda iyo. 
137 ix. `letelie safrangeTis winaaRmdeg~ (Letellier v. France), sadac ganmcxadeblis biznesi misi 

Semosavlis erTaderT wyaros warmoadgenda; `matcneteri avstriis winaaRmdeg~ (Matznetter v. 
Austria), sadac seriozul avadmyofobaze ar miTiTebula, magram SesaZlebelia sxva saqmeze am 

safuZvliT piris mimalvis SesaZlebloba eWvqveS dadges, da `iagci da sargini TurqeTis 

winaaRmdeg~ (Yağci and Sargin v. Turkey), sadac ganmcxadeblebi samSobloSi TavianTi surviliT 

dabrundnen, miuxedavad imisa, rom maT mimarT SesaZlo sisxlissamarTlebrivi devnis 

ganxorcielebis Sesaxeb icodnen. 
138 ix. `v” Sveicariis winaaRmdeg~ (W. v. Switzerland). 
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garantiebis is odenoba, romliTac uzrunvelyofilia sasamarTlos winaSe 

adamianis gamocxadeba.139 safrTxe mTlianobaSi unda Sefasdes da ganxiluli 

unda iqnes mimalvasTan dakavSirebuli yvela faqtori. eWvgareSea, rom 

gadawyvetileba, romelic dafuZnebulia stereotipul sityvebze yovelgvari 

ganmartebis gareSe, Tu ratom arsebobs mimalvis safrTxe, arasodes iqneba 

SesabamisobaSi evropis sasamarTlos praqtikasTan.140 

ufro metic, im SemTxvevebTan dakavSirebiT, rodesac mimalvis safrTxe 

erTaderTi safuZvelia patimrobis vadis gagrZelebisaTvis, evropis 

sasamarTlom xazgasmiT aRniSna, rom me-5 muxlis me-3 punqtis bolo 

winadadebis mizania, adamiani gaTavisufldes patimrobidan da, 

SeZlebisdagvarad, mopovebuli iqnes sasamarTloSi misi gamocxadebis 

garantiebi.141 amasTan, unda aRiniSnos, rom Tu ver xerxdeba aseTi garantiebis 

mopoveba an maTi mopoveba Seusabamod aris miCneuli, im mizniT, rom ar moxdes 

piris mimalva, yvela saqmeSi ganxiluli unda iqnes nebismieri sxva 

RonisZiebis (Tavisuflebis aRkveTis garda) gamoyenebis sakiTxi. aseTi 

RonisZieba SeiZleba iyos, magaliTad, moTxovna imis Sesaxeb, rom Sesabamisma 

pirma icxovros garkveul adgilas, Caabaros Tavisi samgzavro dokumentacia 

an periodulad moaxsenos policias Tavisi adgilsamyofelis Sesaxeb.142 

 

 

marTlmsajulebis ganxorcielebisTvis xelis SeSlis safrTxe 

 

marTlmsajulebisTvis xelis SeSlis safrTxe yvela im piris problemaa, 

romelic kanons aRasrulebs. amitom ar aris gasakviri, rom es garemoeba 

piris Tavisuflebis aRkveTis gaxangrZlivebis SesaZlo mizezad aris 

aRiarebuli. savsebiT SesaZlebelia, braldebulma gaTavisufleba mis mimarT 

warmoebuli saqmis Sesaferxeblad gamoiyenos _ imoqmedos mowmeebze, raTa ar 

dauSvas maT mier Cvenebis micema;143 gaafrTxilos gamoZiebis qveS myofi sxva 

pirebi; `Seekras~ saqmeSi gareul sxva pirebs, raTa maT miscen misTvis 

                                                            
139 saqmeSi `vemhofi germaniis federaciuli respublikis winaaRmdeg~ (Wemhoff v. the Federal 
Republic of Germany) ganmcxadebelma araerTgzis mimarTa mTavrobas da acnoba, rom ar SeeZlo, 

giraos saxiT gaTavisuflebis sanacvlod didi Tanxa gadaexada, magram saqmeSi `letelie 

safrangeTis winaaRmdeg~ (Letellier v. France) erovnulma sasamarTloebma ver daadgines, rom 

adekvaturi garantiebi ar yofila warmodgenili. ufro metic, saqmeSi `Stiogmiuleri 

avstriis winaaRmdeg~ (Stögmüller v. Austria) evropulma sasamarTlom daadgina, rom ganmcxadebeli, 

miuxedavad imisa, rom gaTavisuflebuli iyo giraos safuZvelze, didi xniT adre iyo mzad, 

analogiuri garantiebi mieca. 
140 ix. aseve saqme `iagci da sargini TurqeTis winaaRmdeg~ (Yağci and Sargin v. Turkey). 
141 `vemhofi germaniis federaciuli respublikis winaaRmdeg~ (Wemhoff v. the Federal Republic of 
Germany), 1968 wlis 27 ivnisi. 
142 saqmeSi `Stiogmiuleri avstriis winaaRmdeg~ (Stögmüller v. Austria) evropulma sasamarTlom 

daadgina, rom SesaZlebeli iyo, ganmcxadeblis mier sazRvris gadakveTis aRkveTis mizniT 

misTvis pasportis Cabareba moeTxovaT. 
143 saqmeSi `letelie safrangeTis winaaRmdeg~ (Letellier v. France) gamoZiebis Tavdapirvel etapze 

dasaSvebad iqna miCneuli mowmeebze zewolis safrTxis arseboba, magram drois gasvlasTan 

erTad CaiTvala, rom safrTxe Semcirda, SemdgomSi ki sabolood gaqra. is, rom am safrTxis 

Sesaxeb gaTavisuflebaze uaris Tqmis Sesaxeb Tavdapirvel gadawyvetilebebSi safrangeTis 

TiTqmis arc erTi sasamarTlos mier ar miTiTebula, eWvqveS ayenebs im mniSvnelobas, rac 

SeiZleba am safuZvels miniWeboda. mowmeebze zewolis safrTxis arseboba, magram mxolod 

gamoZiebis etapze, evropulma sasamarTlom mxedvelobaSi miiRo aseve saqmeSi `i. a.” 

safrangeTis winaaRmdeg~  (I.A.v. France).  
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sasurveli Cveneba;144 gaanadguros dokumentebi Tu sxva mtkicebulebebi145 an 

mimarTos sxva RonisZiebas gamoZiebis SecdomaSi Sesayvanad.146 

miuxedavad amisa, zemoT miTiTebuli garemoebebi ar SeiZleba 

gamoyenebuli iqnes in abstracto; dapatimrebul pirTan mimarTebaSi maTi 

gamyarebis mizniT unda arsebobdes garkveuli faqtobrivi garemoebebi.147 ufro 

metic, umetes saqmeebSi es Tavisuflebis aRkveTis gaxangrZlivebis safuZvelia. 

aRsaniSnavia, rom igi gamoZiebis sxvadasxva etapis (magaliTad, Cvenebebis 

CamorTmeva da sxva sagamoZiebo moqmedebebi) dasrulebasTan erTad kargavs 

damajereblobas da vadis gagrZeleba dauSvebelia, roca yvela saWiro 

procedura Sesrulebulia.148 miuxedavad amisa, evropis sasamarTlo 

Sefasebisas yovelTvis miiRebs mxedvelobaSi konkretul saqmesTan 

dakavSirebul faqtebs, romlebic zogierT SemTxvevaSi SeiZleba atarebdes 

gansakuTrebul xasiaTs da amarTlebdes Tavisuflebis aRkveTas sasamarTlo 

ganxilvamde.149 

                                                            
144 saqmeSi `v” Sveicariis winaaRmdeg~ (W. v. Switzerland) cnobili gaxda safrTxis arsebobis 

Sesaxeb, rom ganmcxadebeli Tavis TanamSromlebze zegavlenas moaxdenda, raTa maT yalbi 

Cvenebebi miecaT. 
145 sasamarTloebis SeSfoTeba mtkicebulebaTa damalvasTan dakavSirebiT safuZvlianad iqna 

miCneuli saqmeSi `vemhofi germaniis federaciuli respublikis winaaRmdeg~ (Wemhoff v. the Federal 
Republic of Germany) danaSaulebis xasiaTidan (ndobiT aRWurvili piris mier valdebulebaTa 

Seusrulebloba da bankis Tanxebis aramiznobrivi gamoyeneba) da saqmis gansakuTrebuli 

sirTulidan gamomdinare. Tumca evropulma sasamarTlom daadgina, rom TviT qveynis 

saapelacio sasamarTloebmac ki saeWvod miiCnies, kvlavac arsebobda Tu ara aRniSnuli 

safrTxe. sasamarTlom naklebad SesaZleblad miiCnia, rom es sakiTxi saqmis gamoZiebis 

damTavrebamde dRis wesrigSi darCeboda. 
146 ix. `klooti belgiis winaaRmdeg~ (Clooth v. Belgium), sadac evropulma sasamarTlom daadgina, 

rom ganmcxadebelma Cvenebebis xSiri SecvliT gamoZieba gaarTula, magram, amave dros, 

sasamarTlom xazi gausva im garemoebas, rom zogadad gamoZiebis interesebi patimrobis vadis 

gagrZelebas ver gaamarTlebs. sagamoZiebo moqmedebebisTvis xelis SeSlis safrTxis 

arsebobis SemTxvevaSi patimrobis vadis gagrZeleba sagamoZiebo moqmedebaTa dasrulebis 

Semdeg konvenciis miznebTan Seusabamo iqneboda. aRniSnuls adgili hqonda klootis (Clooth) 
saqmeSi, rac warmoadgenda safuZvlian mizezs imisTvis, rom evropuli sasamarTlos me-5 

muxlis me-3 punqtis darRveva daedgina.  
147 saqmeSi `trJaska poloneTis winaaRmdeg~ (Trzaska v. Poland) aseTi garemoebebis arseboba ar 

dadasturda. 
148 ix. `miuleri safrangeTis winaaRmdeg~ (Muller v. France), sadac gamoZiebas da ganmcxadeblis 

sasamarTlos winaSe gamocxadebis valdebulebas gamamtyunebeli ganaCenis gamotanamde erTi 

wliT adre hqonda adgili, da `i. a. (I.A.) safrangeTis winaaRmdeg~, sadac gamoZiebam sawyis 

etapze gonivrulad miiCnia imis SesaZlebloba, rom ganmcxadebeli Tavisi meuRlis 

mkvlelobisas marto ar moqmedebda, magram mogvianebiT mtkicebulebebis ararsebobis gamo 

aRniSnuli aRar CaiTvala dadasturebulad da, Sesabamisad, damnaSaveTa Soris SeTanxmebis 

safrTxec aRar arsebobda. 
149 sasamarTlo ganxilvamde braldebulTa Soris SeTanxmebis safrTxe arsebobda saqmeSi `v 

Sveicariis winaaRmdeg~ (W. v. Switzerland). sasamarTlom Semdegi faqtorebi miiRo mxedvelobaSi: 

saqmis gansakuTrebuli masStabi (TaRliToba, romelic moicavda 60 kompaniis menejments), 

amoRebuli dokumentebis gansakuTrebiT didi raodenoba da maTi ganzrax mouwesrigebel 

mdgomareobaSi yofna, dasakiTx mowmeTa (maT Soris, sazRvargareT myof mowmeTa) didi 

raodenoba, ganmcxadeblis ganzrax qmedeba rogorc gaTavisuflebamde, aseve Semdgom etapze, 

mimarTuli mis sawinaaRmdegod metyveli mtkicebulebebis ganadgurebisaken (magaliTad, 

angariSebis gayalbeba da maTi ganadgureba), aseve safrTxe, rom ganmcxadebels SeeZlo 

gamoZiebisTvis jer kidev ucnob mtkicebulebaTa ganadgureba, yalbi mtkicebulebis Seqmna da 

mowmeebTan molaparakeba, agreTve germaniaSi danaSaulTan dakavSirebiT mimdinare gamoZiebis 

gaWianureba. xsenebulTan dakavSirebiT gansakuTrebiT mniSvnelovani iyo saqmis masalebidan 

miRebuli informacia, romlis Tanaxmadac sxva saqmeebis ganxilvis dros ganmcxadebelma 

SeTiTxna yalbi mtkicebulebebi, wina ricxvebiT daTariRebuli dokumentacia da mowmeebiT 

manipulirebda. amasTan, unda aRiniSnos, rom es ar iyo erTaderTi safuZveli patimrobis 

vadis gagrZelebisTvis, radgan ganmcxadeblis mimalvis safrTxec arsebobda; Sveicariis 
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danaSaulis aRkveTis aucilebloba 

 

Tavisuflebis aRkveTis vadis gagrZelebisaTvis danaSaulis aRkveTis 

aucilebloba kanonier safuZvlad CaiTvaleba, rodesac piris mimarT mZime 

danaSaulis CadenaSi braldebazea saubari, magram unda Candes, rom Semdgomi 

danaSaulebis Cadenis safrTxe realuria da ganxorcielebuli RonisZieba 

marTlzomieria. aRniSnulis Sefasebisas gaTvaliswinebuli unda iqnes saqmis 

yvela garemoeba, gansakuTrebiT ki dakavebulis pirovneba da warsuli. 

mniSvnelovani iqneba is faqti, rom piri gamoZiebis stadiaSi arsebuli 

danaSaulis msgavsi an imave danaSaulebisTvis adrec iyo msjavrdebuli, iseve, 

rogorc is garemoeba, rom piris mier savaraudod Cadenilia sxva danaSaulebi 

gamoZiebis dawyebasa da im danaSaulisTvis (danaSaulebisTvis) braldebis 

wayenebas Soris periodSi, rasTan dakavSirebiTac piris Tavisuflebis aRkveTa 

moiTxoveba Tumca piris xangrZlivi patimroba aseT SemTxvevebSi 

aramarTlzomierad CaiTvleba, rodesac Cadenili danaSaulebis erTmaneTTan 

Sedareba SeuZlebelia maTi xasiaTisa Tu simZimis xarisxis gamo.150 ufro 

metic, varaudi, rom pirma pirobiTi gaTavisuflebis periodSi Caidina 

danaSauli, rac SesaZloa warmodgenili iqnes Sesabamisi piris patimrobis 

ganaxlebis safuZvlad, aucileblad dasabuTebas saWiroebs.151 amasTan, is 

argumenti, rom pirs Semdgomi danaSaulebis Cadenas finansuri problemebi 

aiZulebs, naklebad damajerebelia.152 damatebiT unda aRiniSnos, rom 

ganmcxadeblis fsiqikuri mdgomareobis Sefaseba SesaZlebelia saqmesTan 

kavSirSi iyos, magram unda gaviTvaliswinoT, rom es SeiZleba mianiSnebdes 

mkurnalobis aucileblobaze, ris gareSec patimrobis vadis gagrZeleba ar 

iqneboda marTlzomieri.153 garda amisa, Tavisuflebis aRkveTis vadis 

gagrZeleba gaumarTlebeli iqneboda im danaSaulis xelaxla Cadenis SiSze 

apelirebiT, romelic, Tavis mxriv, SesaZlebelia gamonaklis SemTxvevas 

warmoadgendes.154 

 

 

                                                                                                                                                                                                            
mTavroba aseve daeyrdno Semdgomi danaSaulebis Tavidan acilebis aucileblobas, rac ar 

ganxilula saapelacio sasamarTloebis mier, radgan damnaSaveTa molaparakebisa da mimalvis 

safrTxe sakmaris safuZvlad iqna miCneuli da evropulma sasamarTlomac aRniSnuli 

mosazreba gaiziara.  
150 ix. `klooti belgiis winaaRmdeg~ (Clooth v. Belgium), romelic mkvlelobasa da xanZris gaCenas 

exeboda. amasTan, ganmcxadebeli adrec iyo msjavrdebuli damamZimebel garemoebebSi Cadenili 

qurdobisa da dezertirobis mcdelobisTvis; `miuleri safrangeTis winaaRmdeg~ (Muller v. 
France), sadac ganmcxadebels SeiaraRebuli yaCaRobis ramdenime danaSaulSi edeboda brali 

da mas warsulis dauzustebeli qmedebebi gauxsenes.  
151 saqmeSi `Stiogmiuleri avstriis winaaRmdeg~ (Stögmüller v. Austria” evropulma sasamarTlom 

xazgasmiT aRniSna, rom saCivrebidan, romlebic Tavisuflebis aRkveTis safuZvlad iqna 

dasaxelebuli, sisxlis samarTlis saqme mxolod ramdenimeze aRiZra. 
152 amis magaliTi ix. saqmeSi `Stiogmiuleri avstriis winaaRmdeg~ (Stögmüller v. Austria), sadac 
ganmcxadebelma Seicvala profesia da mevaxSeobis nacvlad, rasTanac misi danaSaulebrivi 

qmedebebi iyo dakavSirebuli, aviatori gaxda. 
153 saqmeSi `klooti belgiis winaaRmdeg~ (Clooth v. Belgium) fsiqiatrma ganacxada, rom saWiro iyo 
ganmcxadeblis xangrZlivi mkurnaloba, radgan igi sulierad mZime avadmofi iyo  da Tavis 

qmedebebs ver akontrolebda. 
154 ix. saqme `i. a. safrangeTis winaaRmdeg~ (I.A v. France), romelic exeboda ganmcxadeblis mier 

Tavisi colis savaraudo mkvlelobas. amasTan, unda aRiniSnos, rom safrTxis araviTari 

dasabuTeba mocemul saqmeSi ar yofila wardgenili. 
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sazogadoebrivi wesrigis dacvis aucilebloba 

 

sazogadoebrivi wesrigis dacvis aucilebloba, romelic braldebulis 

dacvaze zrunvasac moicavs, saqmeSi `letelie safrangeTis winaaRmdeg~ 

Tavisuflebis aRkveTis gaxangrZlivebis safuZvlad iqna miCneuli. Tumca 

evropis sasamarTlom aRniSna, rom gulisxmobda gamonaklis SemTxvevebs, 

saxeldobr, mocemuli RonisZieba gamoyenebuli unda yofiliyo maSin, rodesac 

SesaZlebeli iqneboda imis damtkiceba, rom piris gaTavisufleba konkretul 

situaciaSi xelyofda sazogadoebriv wesrigs. amgvarad, ar SeiZleba am 

safuZvlis gamoyeneba winaswari patimrobis Sefardebisas, romelic sasjelis 

simkacris gaTvaliswinebis sruliad sxva saSualebaa. masze dayrdnoba arc 

mxolod danaSaulis xasiaTis gamo SeiZleba.155 

miuxedavad imisa, rom reagireba iseT mZime danaSaulze, rogoric 

mkvlelobaa (rogorc dazaralebulis naTesavebis, aseve zogadad 

sazogadoebis mxridan) sakmarisad unda amarTlebdes sazogadoebrivi wesrigis 

xelyofis saSiSroebas, evropis sasamarTlom letelies saqmeSi daadgina, rom 

kanondarRvevis arc erTi konkretuli qmedeba ar yofila dafiqsirebuli da 

sinamdvileSi gardacvlilis deda da da ar iyvnen piris gaTavisuflebis 

winaaRmdegni. Tavisuflebis aRkveTis motivi, rom dazaralebulis naTesavebi 

apirebdnen SurisZiebas, evropis sasamarTlos mier ararealurad iqna 

Sefasebuli saqmeSi `i. a. safrangeTis winaaRmdeg~. sasamarTlom is bundovnad 

da ararealurad CaTvala imis gamo, rom dazaralebulis naTesavebis 

umravlesoba libanSi cxovrobda. ufro metic, evropis sasamarTlom 

xazgasmiT aRniSna, rom xsenebuli motivis safuZvelze Tavisuflebis aRkveTa 

SesaZlebelia mxolod im SemTxvevaSi, rodesac sazogadoebriv wesrigs 

safrTxe emuqreba. ar aris gamoricxuli, rom sazogadoebis wevrebis qmedeba 

gaxdes naklebad agresiuli mas Semdeg, rac gaivlis danaSauliT gamowveuli 

Tavdapirveli Soki. 

 

 

giraos pirobebi 

 

evropuli konvenciis me-5 muxlis me-3 punqti uzrunvelyofs giraos 

safuZvelze gaTavisuflebis uflebas da upiratesobas aniWebs mis gamoyenebas 

sasamarTlo procesis ganmavlobaSi. rac ufro Wianurdeba  sasamarTlo 

ganxilva, evropuli sasamarTlo aRniSnul moTxovnas miT ufro mxars uWers. 

giraos safuZvelze gaTavisuflebaze uaris Tqma SesaZlebelia mxolod oTxi 

SemTxvevis arsebobisas. es aris mimalvis safrTxe; marTlmsajulebis 

ganxorcielebaSi Carevis safrTxe; danaSaulis aRkveTis da sazogadoebrivi 

wesrigis dacvis aucilebloba zemoT moyvanili pirobebis gaTvaliswinebiT. 

gamomdinare iqidan, rom giraos mTavari mizania, uzrunvelyos 

braldebulis sasamarTlo ganxilvaze gamocxadeba, misi odenoba aseve unda 

Seesabamebodes am mizans. saqmeSi `noimaisteri avstriis winaaRmdeg~, sadac 

erovnulma sasamarTlom giraos odenoba mxolod ganmcxadeblisTvis 

miyenebuli zaralis safuZvelze gamoiangariSa, evropulma sasamarTlom me-5 

muxlis me-3 punqtis darRveva daadgina, gadawyvita ra, rom giraos mTavari 

mizani Sesabamisi piris sasamarTlo ganxilvaze gamocxadebaa da ara 

                                                            
155 ix. `i. a. safrangeTis winaaRmdeg~ (I.A v. France). aRniSnul saqmeSi evropuli sasamarTlo ar 

iyo darwmunebuli erovnuli sasamarTloebis mier gamotanil im gadawyvetilebaTa sisworeSi, 

romlebic miuTiTebdnen danaSaulis xasiaTze (ganmcxadeblis colis mkvleloba) da 

viTarebaze. 



 52

dazaralebulisTvis braldebulis qmedebiT miyenebuli zaralis 

anazRaureba.
156

 gaTavisuflebisTvis moTxovnili garantia ar SeiZleba 

braldebuls imaze met tvirTs akisrebdes, rac aucilebelia usafrTxoebis 

gonivruli xarisxisaTvis. uzrunvelyofis RonisZiebis xasiaTi da odenoba, 

romlis daniSnuleba sasamarTlo ganxilvaze braldebulis daswrebaa, unda 

ukavSirdebodes da gamomdinareobdes im safuZvlidan, romliTac piris 

winaswari patimrobaa gamarTlebuli. rodesac uzrunvelyofis saxiT finansur 

garantiaTa wardgenaa saWiro, giraos odenoba gamoangariSebuli unda iqnes 

braldebulis pirovnebuli Tvisebebis, misi finansuri mdgomareobisa Tu im 

pirebTan urTierTobis gaTvaliswinebiT, romlebic kisruloben Sesabamisi 

pirisaTvis uzrunvelyofis RonisZiebis ganxorcielebas.157 braldebulma 

xelmisawvdomi unda gaxados informacia Tavisi finansuri mdgomareobis 

Sesaxeb, qveynis uflebamosili organoebi ki valdebulni arian, yuradRebiT 

Seiswavlon es informacia giraos odenobis gansazRvris mizniT. giraos saxiT 

imaze meti odenobis Tanxis gansazRvra, vidre es aucilebelia 

uzrunvelyofis miznis misaRwevad – rac gulisxmobs `mimalvis survilis 

gaqarwylebis mizniT daSinebis sakmaris saSualebas~ _ aucileblad 

gamoiwvevs piris giraoTi sargeblobis uflebis darRvevas.158 SesaZlebelia 

garantiis saxiT pasportis CamorTmeva imave principis safuZvelze, rac 

finansur garantiebTan dakavSirebiT moqmedebs, da es RonisZiebac 

braldebulis sasamarTlo ganxilvaze gamocxadebis uzrunvelsayofad unda 

iqnes mimarTuli.159 

da bolos, unda aRiniSnos, rom sasamarTlo praqtikaSi vxvdebiT iseT 

saqmeebs, romlebSic piris mimalvis didi safrTxe arsebobda. amgvar 

SemTxvevaSi garantiis saxiT giraos nebismieri odenobac ki SesaZloa 

aradamakmayofilebeli aRmoCndes. ase magaliTad, saqmeSi `puncelti CexeTis 

respublikis winaaRmdeg~ erovnulma sasamarTloebma ganmcxadeblis giraoTi 

gaTavisuflebis moTxovna ar daakmayofiles (ganmcxadebeli mzad iyo, 15 000 

000 Cexuri krona gadaexada). SemdgomSi erovnulma sasamarTlom mzadyofna 

gamoTqva, gaeTavisuflebina ganmcxadebeli misi janmrTelobis mdgomareobis 

gauaresebis gamo, Tuki giraos saxiT gadaixdida 30 000 000,00 Cexur kronas. 

evropulma sasamarTlom, gaiTvaliswina ra ganmcxadeblis mier dadebul 

garigebaTa masStabi (man 28 000 000 Cexuri kronis Rirebulebis ori yalbi Ceki 

daamzada, dakavebamde apirebda, SeeZina ori univermaRi, romelTa Rirebuleba 

338 856 000 da 236 000 000 Cexur kronas aRwevda. amasTan, igi apirebda am 

univermaRebis valis _ 150 000 000 Cexuri kronis _ dafarvas), daadgina, rom 

giraoTi gaTavisuflebaze uaris Tqma da uzrunvelyofis ufro didi 

odenobiT gansazRvra, vidre amas sTavazobda ganmcxadebeli, ar warmoadgenda 

me-5 muxlis me-3 punqtis darRvevas.160 

 

 

14. komentari 
 

                                                            
156 saqme `noimaisteri avstriis winaaRmdeg~ (Neumeister v. Austria),1968 wlis 27 ivnisi. 
157 `vemhofi germaniis federaciuli respublikis winaaRmdeg~ (Wemhoff v. the Federal Republic of 
Germany). 
158 `noimaisteri avstriis winaaRmdeg~ (Neumeister v. Austria). 
159 `Stiogmiuleri avstriis winaaRmdeg~  (Stögmüller v. Austria). 
160 2000 wlis 25 aprilis gadawyvetileba. evropulma sasamarTlom aseve aRniSna, rom 

eqstradiciis samarTalwarmoebasTan dakavSirebiT ganmcxadebeli xelmeored mainc iqneboda 

dapatimrebuli. 
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giraos instituts sabWoTa sisxlis samarTlis saproceso 

kanonmdebloba ar cnobda da, amdenad, igi saqarTvelosTvis SedarebiT axali 

xilia. amJamad girao saqarTvelos sisxlis samarTlis saproceso kodeqsiT 

gansazRvrulia, rogorc aRkveTis RonisZieba braldebulis da gansasjelis 

gamoZiebis organosa da sasamarTlos winaSe wardgenis Tu saTanado qcevis 

uzrunvelsayofad. sisxlis samarTlis saproceso kodeqsi iTvaliswinebs 

agreTve aRkveTis sxva RonisZiebebs, romlebic ar aris dakavSirebuli 

Tavisuflebis aRkveTasTan.161  

Tu sisxlis saproceso samarTlebrivi iZulebis RonisZiebaTa 

gamoyenebis monacemebis Sesaxeb TandarTuli cxrilebiTa da diagramebiT 

vimsjelebT, SeiZleba iTqvas, rom praqtikaSi giraos instituts (agreTve 

Tavisuflebis aRkveTis alternatiul aRkveTis RonisZiebebs) farTo 

gamoyeneba jer kidev ara aqvs. 2000 wels mxolod 15 Suamdgomloba exeboda 

giraos gamoyenebas (yvela Suamdgomloba dakmayofilda), maSin, rodesac sul 

sasamarTloebis mier aRkveTis RonisZiebis Sefardebis Sesaxeb 9864 

Suamdgomloba iqna ganxiluli. 2001 wels giraos gamoyenebis Sesaxeb 

SuamdgomlobaTa raodenoba Semcirda oramde (orive Suamdgomloba 

dakmayofilda), xolo aRkveTis RonisZiebaTa Sefardebis Sesaxeb 

Suamdgomlobebis saerTo raodenoba _ 9774-mde. 2002 wels giraos gamoyenebis 

Sesaxeb sul erTi Suamdgomloba iqna aRZruli, romelic dakmayofilda.162 

giraos Tanxis odenobis dadgenisas mxedvelobaSi miiReba Cadenili 

danaSaulis simZime da piris qonebrivi mdgomareoba. girao, rogorc wesi, ar 

gamoiyeneba im piris mimarT, romelsac brali edeba mZime163 an gansakuTrebiT 

mZime danaSaulis164 CadenaSi.165 

aRkveTis RonisZiebis Sefardebis safuZvlisa da miznebis 

ganmsazRvreli normebi saerToa winaswari gamoZiebisa da samarTalSi micemis 

stadiebisTvis. sisxlis samarTlis saproceso kodeqsi iTvaliswinebs aRkveTis 

RonisZiebis Secvlas da gauqmebas sasamarTlos mier mxolod im pirobiT, Tu 

aRar arsebobs aRkveTis RonisZiebis Sefardebis safuZveli. aqedan 

gamomdinare, mZime an gansakuTrebiT mZime danaSaulis Cadenis faqtis gamo 

piri SeiZleba Semdgomac amyofon Tavisuflebis aRkveTaSi sasamarTlo 

ganxilvis ganmavlobaSi da Tavisuflebis aRkveTasTan dakavSirebuli 

aRkveTis RonisZieba ar Seecvalos alternatiuli RonisZiebiT,166 rogorc amas 

moiTxovs evropuli konvenciis me-5 muxlis me-3 punqti da masze arsebuli 

precedentuli samarTali. samarTalSi micemis stadiaze mosamarTle 

                                                            
161 policiis zedamxedvelobaSi gadacema, xelwerili gausvlelobisa da saTanado qcevis 

Sesaxeb, piradi Tavdeboba, arasrulwlovani braldebulis meTvalyureobaSi gadacema da 

samxedro mosamsaxuris qcevis meTvalyureoba sardlobis mier.  
162 ix. saqarTvelos uzenaesi sasamarTlos vebgverdi: www. supremecourt.ge 
163 saqarTvelos sisxlis samarTlis kodeqsis me-12 muxlis me-3 nawilis Tanaxmad, mZimea iseTi 

ganzraxi danaSauli, romlis CadenisaTvis kodeqsiT gaTvaliswinebuli maqsimaluri sasjeli 

ar aRemateba aTi wliT Tavisuflebis aRkveTas, agreTve gaufrTxileblobiTi danaSauli, 

romlis CadenisaTvis kodeqsiT sasjelis saxiT gaTvaliswinebulia Tavisuflebis aRkveTa 

xuT welze meti vadiT.  
164 saqarTvelos sisxlis samarTlis kodeqsis me-12 muxlis me-4 nawilis Tanaxmad, 

gansakuTrebiT mZimea iseTi ganzraxi danaSauli, romlis CadenisaTvis kodeqsiT 

gaTvaliswinebulia sasjelis saxiT Tavisuflebis aRkveTa aT welze meti vadiT an uvado 

Tavisuflebis aRkveTa. 
165 168-e muxli. 
166 miuxedavad imisa, rom Catarebulia sagamoZiebo moqmedebebi, CamorTmeulia mowmeTa Cvenebebi 

da Segrovebulia sxva mtkicebulebebi, anu ar arsebobs realuri safrTxe imisa, rom piri 

xels SeuSlis an gaanadgurebs mtkicebulebebs, imoqmedebs mowmeebze, an sxvagvarad xels 

SeuSlis gamoZiebas, vinaidan gamoZieba ukve dasrulebulia. 
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(sasamarTlo) wyvets sakiTxs aRkveTis RonisZiebis Sesaxeb am kodeqsiT 

dadgenili wesiT. aRkveTis RonisZiebis saxiT dapatimrebis gamoyenebis 

safuZveli SeiZleba iyos dasabuTebuli varaudi, rom braldebuli daemaleba 

gamoZiebas da sasamarTlos, xels SeuSlis sisxlis samarTlis saqmeze 

WeSmaritebis dadgenas, anda Tu Cadenilia mZime an gansakuTrebiT mZime 

danaSauli.167 swored aRniSnuli reglamentacia ganapirobebs imas, rom 

praqtikaSi dacvas avtomaturad SeiZleba eTqvas uari dapatimrebis, rogorc 

aRkveTis RonisZiebis, Secvlasa Tu gauqmebis Sesaxeb Suamdgomlobebis 

dakmayofilebaze, rodesac Cadenili qmedeba sisxlis samarTlis kodeqsiT 

kvalificirebulia mZime an gansakuTrebiT mZime danaSaulad. vinaidan 

giraosTan dakavSirebiT kanonmdebeli axsenebs sityvebs `rogorc wesi“, 

SeiZleba davaskvnaT, rom dasaSvebia gamonaklisi SemTxvevebic, roca mZime an 

gansakuTrebiT mZime danaSaulis Cadenis faqti xels ar uSlis giraos, 

rogorc aRkveTis RonisZiebis, gamoyenebas, magram saqme is aris, rom 

dapatimrebis, rogorc aRkveTis RonisZiebis, Sefardeba aseT gamonakliss ar 

iTvaliswinebs. mZime an gansakuTrebiT mZime danaSaulis Cadena dapatimrebis 

aRkveTis RonisZiebad gamoyenebis safuZvelia. igive safuZveli ZalaSi rCeba 

patimrobis vadis gagrZelebisasac. 

saqarTvelos uzenaesi sasamarTlos sisxlis samarTlis saqmeTa 

palatis praqtikaSi iyo SemTxveva, rodesac mas mouwia emsjela patimrobaSi 

myofi msjavrdebulis168 mimarT Sefardebuli aRkveTis RonisZiebis – 

patimrobis _ piradi TavdebobiT Secvlis Taobaze. patimrobaSi myofi 

msjavrdebuli saqarTvelos parlamentis wevrobis kandidatad 

registrirebuli g. a-Ze Suamdgomlobda deputatobis sxva kandidatebis 

Tanabari uflebebis ganxorcielebis SesaZleblobis Sesaxeb. 

palatam ar Seafasa g. a-Zis mimarT sasamarTlo kolegiis mier 

gamotanili ganaCenis kanonierebisa da Sefardebuli sasjelis samarTlianoba, 

vinaidan saqmis masalebs arsebiTad swavlobda uzenaesi sasamarTlos didi 

palata, konstatacia gaukeTda mxolod im faqts, rom piri patimrobaSi 

imyofeboda saproceso normebis dacviT da gansakuTrebiT mZime danaSaulTa 

Cadenis braldebiT misjili hqonda 17 wlis vadiT Tavisuflebis aRkveTa, ris 

gamoc saqmis ganmxilvelma sasamarTlom, aRkveTis RonisZiebis prevenciuli 

miznebidan gamomdinare, rac efuZneboda konkretul qmedebaTa sazogadoebrivi 

saSiSroebis xarisxs, aucileblad CaTvala aRkveTis RonisZiebis saxiT 

patimrobis gamoyeneba. palatam yuradReba gaamaxvila im garemoebaze, rom g. a-

Ze sisxlis samarTlis pasuxisgebaSi iyo micemuli patimrobis adgilidan 

jgufurad gaqcevisTvis da saqme gansaxilvelad gadagzavnili iyo 

sasamarTloSi. aqedan gamomdinare, palatam savsebiT marTebulad miiCnia, rom 

Suamdgolobis dakmayofilebas SeeZlo xeli SeeSala raionul sasamarTlosa 

da did palataSi g. a-Zis mimarT arsebul sisxlis samarTlis saqmeTa 

ganxilvisa da kanonieri gadawyvetilebis miRebisTvis.  

 

 

winaswari patimrobis xangrZlivoba 

 

                                                            
167 151-e muxli. 
168 piri msjavrdebuli iqna uzenaesi sasamarTlos sisxlis samarTlis kolegiis 

gamamtyunebeli ganaCeniT, romelic Suamdgomlobis ganxilvis droisTvis ar iyo Sesuli 

kanonier ZalaSi. 
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me-5 muxlis me-3 punqti moiTxovs, rom Tavisuflebis aRkveTa 

sasamarTlo ganxilvamde ar gadascildes gonivrul vadas. evropis 

sasamarTlom araerTxel daadgina, rom: 

 

`patimrobis vadis gagrZeleba SeiZleba gamarTlebuli iyos mxolod 

maSin, Tu arsebobs aSkara miTiTeba realur sazogadoebriv interesebze, 

romlebic gadawonis Tavisuflebis uflebas, miuxedavad udanaSaulobis 

prezumfciisa~.169 

 

ufro metic, evropulma sasamarTlom aRniSna, rom dakavebuli piris 

mier danaSaulis Cadenis Taobaze gonivruli eWvis arseboba patimrobis vadis 

gagrZelebis marTlzomierebis sine qua non pirobas warmoadgens, rac garkveuli 

drois gasvlis Semdeg ukve sakmarisi aRar aris. amis Semdeg evropis 

sasamarTlom unda daadginos, kvlavac amarTlebs Tu ara Tavisuflebis 

aRkveTas sasamarTlo xelisuflebis mier miTiTebuli sxva safuZvlebi. 

rodesac amgvari safuZvlebi arsebobs da isini `saqmesTan dakavSirebuli da 

sakmarisia~, evropis sasamarTlo gadadis meore safexurze, romelic 

gulisxmobs imis dadgenas, gamoiCines Tu ara uflebamosilma organoebma 

gansakuTrebuli gulmodgineba samarTalwarmoebis dros.170 

patimrobis periodi, romelsac ganixilavs evropis sasamarTlo, iwyeba 

dakavebis momentidan da grZeldeba piris gaTavisuflebamde. Tu piri ar iqneba 

gaTavisuflebuli sasamarTlo procesis dros, gansaxilveli periodi 

damTavrdeba maSin, rodesac pirveli instanciis sasamarTlo miiRebs 

gadawyvetilebas (gamamarTlebels an gamamtyunebels). patimrobis periodi, 

romelic mosdevs pirveli instanciis sasamarTlos mier msjavrdebas, 

magaliTad, saapelacio samarTalwarmoebisas, mxedvelobaSi ar miiReba. 

rogorc evropulma sasamarTlom daadgina, me-5 muxlis me-3 punqti wyvets 

moqmedebas im patimrobasTan mimarTebaSi, romelic mohyveba pirveli 

instanciis sasamarTlos mier msjavrdebas, dafuZnebuls me-5 muxlis 1-li 

punqtis `a” qvepunqtze.171 Tumca Tu saapelacio sasamarTlo auqmebs pirveli 

instanciis sasamarTlos gadawyvetilebas da axali sasamarTlo ganxilva 

iniSneba, mxedvelobaSi unda iqnes miRebuli patimrobis periodi gauqmebul da 

axal gadawyvetilebebs Soris.172 es ar niSnavs, rom Tavdapirveli 

gadawyvetilebis gauqmebamde sasjelis moxdis periodi miCneuli iqneba 

winaswar patimrobad me-5 muxlis me-3 punqtis miznebisTvis.173 

aseve unda aRiniSnos, rom evropis sasamarTlo uflebamosilia, 

ganixilos patimrobis mxolod is periodebi, romlebic mosdevs mopasuxe 

saxelmwifos mier evropuli konvenciis ratificirebas, Tumca is 

mxedvelobaSi iRebs Tavisuflebis aRkveTis xangrZlivobas ratificirebamdec, 

roca afasebs, ramdenad gonivrulia is periodi, romelic aRniSnuli drois 

monakveTs mohyva.174 

`gonivrulobis~ gansazRvrisas evropis sasamarTlos arasodes 

gamouTqvams azri, rom arsebobs winaswari patimrobis maqsimaluri 

                                                            
169 ix. agreTve, `puncelti CexeTis respublikis winaaRmdeg~ (Punzelt v. the Czech Republic). 
170 ix. `v Sveicariis winaaRmdeg~ (W v. Switzerland), `asenovi bulgareTis winaaRmdeg~ (Assenov v. 
Bulgaria) da `puncelti CexeTis respublikis winaaRmdeg~ (Punzelt v. the Czech Republic). 
171 ix. `b avstriis winaaRmdeg~ (B. v. Austria), 1990 wlis 28 marti. 
172 ix. `puncelti CexeTis respublikis winaaRmdeg~ (Punzelt v. the Czech Republic). 
173 `i. a. safrangeTis winaaRmdeg~ (I.A. v. France). 
174 ix. `mansuri TurqeTis winaaRmdeg~ (Mansur v. Turkey), `trJaska (Trzaska) poloneTis 

winaaRmdeg~, `jesiusi (Jėčius) litvis winaaRmdeg~ da `kudla (Kudla) poloneTis winaaRmdeg~. 
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xangrZlivoba, romlis gadacilebac ar SeiZleba, ramdenadac es iqneboda 

Sefaseba in abstracto, amasTan, gadawyvetileba yovelTvis unda iTvaliswinebdes 

TiToeuli saqmis konkretul garemoebebs.175 nebismieri periodi, ragind mokle, 

yovelTvis gamarTlebuli unda iyos. evropis sasamarTlos praqtikam 

daamtkica saqmis konkretuli pirobebis mniSvneloba. Tu periodebi, romlebic 

aRemateboda erT wels, miCneuli iqna gadaWarbebulad,176 oridan sam wlamde 

periodebi misaRebic aRmoCnda da sakamaToc.177 Sefasebebs Soris analogiuri 

sxvaoba SeiZleba danaxuli iqnes samidan oTx wlamde periodebSic.178 xuT 

welze meti xangrZlivobis periodebi evropul sasamarTlos arasodes 

gaumarTlebia.179 

qveynis Sida kanonmdebloba, romelic iTvaliswinebs winaswari 

patimrobis maqsimalur periods, ar wamoWris problemebs konvenciis 

Sesabamisobis TvalsazrisiT. Tumca ueWvelad Secdoma iqneboda am niSniT 

xelmZRvaneloba, vinaidan swored saqmis konkretuli garemoebebi 

gansazRvravs, aris Tu ara gadacilebuli gonivruli vada. 

ufro xangrZlivi periodebi arasakamaTod iqna miCneuli im SemTxvevebSi, 

romlebSic saqmis sirTuliT gamowveul siZneleebs hqonda adgili, rac 

gamomdinareobda danaSaulis xasiaTidan,180 potenciuri eWvmitanilebis 

                                                            
175 ix. `Stiogmiuleri (Stögmüller) avstriis winaaRmdeg~, `v. (W.) Sveicariis winaaRmdeg~, `vemhofi 
germaniis federaciuli respublikis winaaRmdeg~ (Wemhoff v. the Federal Republic of Germany). saWiroa, 
yovelTvis gvaxsovdes SedarebiTi gamokvlevebiT dadgenili saSualo vadebi, romlebsac 

daeyrdno mosamarTle petiti Tavis gansxvavebul azrSi saqmeze `v Sveicariis winaaRmdeg~ (W. 
v. Switzerland). Cveulebrivi saqmeebisTvis gaTvaliswinebuli iyo or an sam Tveze naklebi 

periodi, xolo ekonomikuri danaSaulisa da gakotrebis saqmeebisTvis _ erT weliwadze 

naklebi. es SeiZleba zusti cifrebi ar iyos gafarToebuli evropis sabWosTvis, magram isini, 

SesaZloa, kvlav rCebodes amosaval wertilad imis ganxilvisas, arsebobs Tu ara saqmeSi 

iseTi faqtorebi, rac winaswari patimrobis gaxangrZlivebas sadavos ar xdis. ufro metic, 

ramdenadac me-5 muxlis me-3 punqtiT gaTvaliswinebuli gonivrulobis garantia mxolod 

TavisuflebaaRkveTil pirTa mimarT gamoiyeneba, mniSvnelovania imis mxedvelobaSi miReba, rom 

evropuli sasamarTlos miTiTebebi sisxlis samarTalwarmoebis xangrZlivobis 

gonivrulobasTan dakavSirebiT me-6 muxlis 1-li punqtis Sesabamisad, romelic yvela saxis 

samarTalwarmoebaze gamoiyeneba, saxelmZRvanelod ar unda iqnes miCneuli, ramdenadac 

ganmcxadeblebi, romlebic Civian, rom maT mimarT dairRva me-6 muxlis 1-li punqti, vinaidan 

samarTalwarmoebis xangrZlivoba gonivruli ar iyo, yovelTvis ar arian dapatimrebulni da, 

amdenad, SesaZlebelia, me-6 muxlis konteqstSi gaWianureba ufro  lmobierad ganixilebodes. 

saqmeebSi `i. a. safrangeTis winaaRmdeg~ (I.A. v. France) da `b (B. v. Austria) avstriis winaaRmdeg~ 
evropulma sasamarTlom me-5 muxlis me-3 punqtis da ara me-6 muxlis 1-li punqtis darRveva 

daadgina. 
176 ix. `jesiusi litvis winaaRmdeg~ (Jėčius v. Lithuania) (14 Tve da 26 dRe). 
177 ix. `letelie safrangeTis winaaRmdeg~ (Letellier v. France) (2 weli da 9 Tve); `puncelti 

CexeTis respublikis winaaRmdeg~ (Punzelt v. the Czech Republic) (2 weli da 6 Tve), `Stiogmiuleri 

avstriis winaaRmdeg~ (Stögmüller v. Austria) (2 weli da 1 dRe), `kudla poloneTis winaaRmdeg~ 

(Kudla v. Poland) (ori weli, oTxi Tve da sami dRe). 
178 aseTi periodi misaRebad CaiTvala saqmeSi `v Sveicariis winaaRmdeg~ (W. v. Switzerland) (4 weli 

da 3 dRe), magram miCneuli iqna sakamaTod saqmeebSi `klooti belgiis winaaRmdeg~ (Clooth v. 
Belgium) (3 weli, 2 Tve da 4 dRe), `miuleri safrangeTis winaaRmdeg (Muller v. France) (3 weli, 11 

Tve da 27 dRe), `Ceski CexeTis respublikis winaaRmdeg~ (Ceský v. the Czech Republic) (3 weli, 3 Tve 

da 7 dRe), `trJaska poloneTis winaaRmdeg~ (Trzaska v. Poland) (3 weli da 6 Tve), `barfusi 

CexeTis respublikis winaaRmdeg~ (Barfuss v. the Czech Republic) (3 weli, 5 Tve da 19 dRe). 
179 ix. `biru safrangeTis winaaRmdeg~ (Birou v. France), 1992 wlis 27 Tebervali (5 weli, 2 Tve da 

27 dRe) (megobruli morigeba); `i. a. safrangeTis winaaRmdeg~ (I.A. v. France) (5 weli da 3 Tve. 

Tumca am saqmeze gamamarTlebelma pirobam aRniSnuli periodis damTavrebamde sakmao xniT 

adre Sewyvita arseboba). 
180 es gansakuTrebiT Seexeba TaRliTobis danaSaulebs, magram aseve vrceldeba im saqmeebzec, 

sadac didi moculobis dokumentacia da mravalricxovani mowmeebi figurireben. amis 



 57

raodenobidan an braldebuli piris qcevidan. Tumca faqtorebs, romlebic 

saqmes gansakuTrebiT arTulebs, mxolod maSin SeuZlia Tavisuflebis 

aRkveTis gamarTleba, rodesac xelisuflebis Sesabamisi organoebi 

samarTalwarmoebis procesSi `gansakuTrebul gulmodginebas~ iCenen.181 me-5 

muxlis me-3 punqtis bevri darRveva Sedegia umoqmedobis xangrZlivi 

periodisa, romelsac adgili hqonda saqmis warmoebisas sasamarTlo 

ganxilvamde,182 an eqspertebis mier gamowveuli gaWianurebisa,183 araadekvaturi 

pirobebisa Tu samuSao praqtikisa,184 TanamSromelTa sakadro sirTuleebis185 

da mowmis vinaobis dafarvis aucileblobiT gamowveuli problemebisa.186 

me-5 muxlis me-3 punqtis darRveva ueWvelad dadgindeba im SemTxvevebSi, 

rodesac sasamarTloebma winaswari patimroba SesaZlo sasjelis simkacris 

argumentiT, arsebuli faqtebis sruli ignorirebiT gaaxangrZlives. 

magaliTad, dakavebul pirs hyavda ojaxi, cxovrebis stabiluri wesi, ris 

gamoc garkveuli drois Semdeg marTlmsajulebis ganxorcielebaSi Carevis 

Tu mimalvis mosalodnelma safrTxem azri dakarga. aseTi faqtobrivi 

garemoebebi figurirebda saqmeSi `ilikovi bulgareTis winaaRmdeg~, sadac 

ganmcxadebeli sami wlisa da oTxi Tvis ganmavlobaSi winaswar patimrobaSi 

imyofeboda.187 garda amisa, aRniSnul saqmeSi evropulma sasamarTlom 

daadgina, rom erovnul doneze miRebuli daskvna, TiTqosda ar arsebobda 

aranairi gansakuTrebuli piroba, romelic ganmcxadeblis gaTavisuflebis 

sasargeblod metyvelebda, miuRebeli iyo da mas mtkicebis tvirTi 

dapatimrebul pirze gadahqonda. winaswari patimrobis vadis gagrZelebis 

safuZvlis mtkicebis valdebuleba xelisuflebas ekisreba da ara 

dapatimrebul pirs. 

rTul saqmeebSi drois xangrZlivi periodebi evropul sasamarTlos ar 

gauprotestebia, rodesac darwmunebula, rom gamomZieblebma mokvleva 

dauyovneblobis aucilebeli moTxovnis dacviT ganaxorcieles da rom 

                                                                                                                                                                                                            
magaliTia saqme `v Sveicariis winaaRmdeg~ (W. v. Switzerland), 1993 wlis 26 ianvari 

(farTomasStabiani TaRliToba, romelic samoci kompaniis menejments Seexeboda). 
181 marTalia, es moTxovna yvela SemTxvevaze vrceldeba, magram evropulma sasamarTlom 

gansakuTrebuli mniSvneloba mianiWa saqmes `asenovi bulgareTis winaaRmdeg~ (Assenov v. 
Bulgaria), 1998 wlis 28 oqtomberi, romelic arasrulwlovans Seexeboda. 
182 `asenovi bulgareTis winaaRmdeg~ (Assenov v. Bulgaria), sadac umoqmedoba erTi weli 

gagrZelda; `puncelti CexeTis respublikis winaaRmdeg~ (Punzelt v. the Czech Republic), romelSic 

saqmis ganmxilvelma sasamarTlom erTi gadawyvetilebis gauqmebis Semdeg meore 

gadawyvetileba aTi Tvis manZilze ar miiRo; `barfusi CexeTis respublikis winaaRmdeg~ 

(Barfuss v. the Czech Republic), romelSic garda saqmis sirTulisa, winaswar patimrobaSi yofnasa 

da braldebas Soris TerTmeti Tvis periodi ar iqna ganmartebuli, iseve, rogorc Semdegi 

rva Tvis gaWianureba Semdgomi gamoZiebis Taobaze gauqmebul gadawyvetilebasa da saqmis 

pirvel arsebiT mosmenas Soris. 
183 ZiriTadad, dadgenil vadaSi moxsenebis warudgenloba. ix. `klooti belgiis winaaRmdeg~  
(Clooth v. Belgium). 
184 ix. `asenovi bulgareTis winaaRmdeg~ (Assenov v. Bulgaria), romelSic evropulma sasamarTlom 

daadgina, rom gaTavisuflebis Taobaze yoveli saCivris Setanisas gamoZiebis SeCerebis gamo 

dro usargeblod daikarga, radgan, miRebuli praqtikis Tanaxmad, xelisuflebis Sesabamis 

organoebs egzavnebodaT saqmis masalebis originalebi da ara aslebi. 
185 ix. `Stiogmiuleri avstriis winaaRmdeg~ (Stögmüller v. Austria) warmoebis adekvaturi donis 

TvalsazrisiT; `klooti belgiis winaaRmdeg~ (Clooth v. Belgium) da `miuleri safrangeTis 

winaaRmdeg~ (Muller v. France) dawinaurebis, gadayvanis an pensiaze gasvlis Sedegad saqmis 

mwarmoebeli pirebis Secvlis TvalsazrisiT; `trJaska poloneTis winaaRmdeg~ (Trzaska v. 
Poland ), romelSic samarTalwarmoeba cxra Tvis ganmavlobaSi SeCerebuli iyo im mizeziT, rom 

momxsenebeli mosamarTlis avadmyofobis gamo sasamarTlos Semadgenloba Seicvala. 
186 ix. `klooti belgiis winaaRmdeg~  (Clooth v. Belgium). 
187 `ilikovi bulgareTis winaaRmdeg~  (Ilijkov v. Bulgaria), 2001 wlis 26 ivlisi. 
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gaWianurebas fuladi saxsrebis, personalis Tu teqnikuri aRWurvilobis 

naklebobis mizeziT ar hqonia adgili.188 aseT SemTxvevebSi gansakuTrebuli 

mniSvneloba eniWeba im garemoebas, rom saqmis gadasawyvetad Seiqmnas 

specialuri ganyofileba an arsebul pirobebSi gansakuTrebul saqmeTa 

gansaxilvelad damatebiTi resursebi iqnes moziduli; magram yvelaze 

mniSvnelovani iqneba imis demonstrireba, rom samarTalwarmoebis mTeli 

xangrZlivoba kontrolis qveS iyo da yvela aucilebeli RonisZieba iqna 

miRebuli mis dasaCqareblad. saqmis aseTi ganxilva da misi daCqarebis 

xelSewyoba warmoadgens sasamarTlos gansakuTrebul pasuxismgeblobas 

gaTavisuflebis Taobaze saCivrebis ganxilvis procesSi. 

evropuli sasamarTlo ar miiCnevs, rom eWvmitanili valdebulia, 

iTanamSromlos gamoZiebasTan, magram uamisod misi saqcieli gamoZiebis mTeli 

procesis Semaferxebel faqtorad CaiTvleba. TanamSromlobis ararseboba, 

iseve, rogorc raime realuri dabrkoleba, aseve gasaTvaliswinebeli iqneba 

imis Sefasebisas, aris Tu ara gadaWarbebuli winaswari patimrobis mTeli 

periodi.189 nebismier SemTxvevaSi, ar SeiZleba damabrkolebel saqcielze 

dayrdnoba, raTa gamarTlebuli iqnes winaswari patimrobis xangrZlivoba, 

romelic ukve isedac aragonivrulia.190 saqmeSi `iablonski poloneTis 

winaaRmdeg~ erovnulma sasamarTloebma ganmcxadeblis patimroba 

kanonmdeblobiT dadgenil (sami wlis) vadaze meti xniT gaaxangrZlives, 

radgan man patimrobis vadis gagrZelebamde sakuTar Tavs Wrilobebi miayena 

da amgvarad xeli SeuSala sasamarTlo ganxilvis win wawevas.
191

 evropulma 

sasamarTlom me-5 muxlis me-3 punqtis darRveva daadgina da ganacxada, rom 

erovnulma sasamarTloebma sasamarTlo procesis jerovani ganxorcielebis 

uzrunvelsayofad ganmcxadeblis dapatimrebis Taobaze gadawyvetilebis 

miRebisas ar gaiTvaliswines aranairi alternatiuli `aRkveTis RonisZieba~, 

magaliTad, girao an policiis zedamxedvelobis qveS yofna. 

 

 

15. komentari 
 

komentari winaswari patimrobis xangrZlivobis Taobaze mocemulia 

qvemoT, TavSi `patimrobis gonivruli vadebi~.  

 
 
3. msjavrdebulebi 

 

konvenciis me-5 muxlis 1-li punqtis `a” qvepunqti dasaSvebad miiCnevs 

`uflebamosili sasamarTlos mier msjavrdebis Semdeg piris marTlzomier 

dapatimrebas~. am normis miznebidan gamomdinare, `msjavrdeba~ Cadenil 

danaSaulSi piris braleulobis dadgenas gulisxmobs. konvenciis aRniSnuli 

debuleba, cxadia, winaswar patimrobasa Tu aRkveTis sxva RonisZiebebze ar 

vrceldeba. msjavrdebis Semdeg sasjelis moxdis tipur SemTxvevebTan erTad, 

me-5 muxlis 1-li punqtis `a” qvepunqti sulierad daavadebuli pirebis 

fsiqiatriul dawesebulebaSi patimrobazec vrceldeba,  rodesac dgindeba 

aseT pirTa braleuloba Cadenil danaSaulSi. msjavrdeba SeiZleba iyos im 

                                                            
188 magaliTad, `v Sveicariis winaaRmdeg~ (W. v. Switzerland). 
189 ix. `v Sveicariis winaaRmdeg~ (W. v. Switzerland), romelSic ganmcxadebelma ar misca Cveneba 

pirebs, romlebic samoci kompaniis marTvasTan dakavSirebul TaRliTobas ikvlevdnen. 
190 ix. `Stiogmiuleri avstriis winaaRmdeg~  (Stögmüller v. Austria). 
191 `iablonski poloneTis winaaRmdeg~  (Jablonski v. Poland), 2000 wlis 21 dekemberi. 
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samarTalwarmoebis Sedegi, romelic adgens braleulobas rogorc 

sisxlissamarTlebrivi, ise disciplinuri samarTaldarRvevis CadenaSi. 

konvenciis mniSvnelobiT, msjavrdeba saqmis ganmxilveli sasamarTlos 

(pirveli instanciis sasamarTlo) prerogativa unda iyos da, Sesabamisad, 

gasaCivrebis ganmavlobaSi patimroba am normis moqmedebis sferoSi xvdeba. 

vemhofis saqmeSi evropulma sasamarTlom daadgina, rom 

 

`pirveli instanciis sasamarTlos mier msjavrdebuli piri, miuxedavad 

imisa, iyo Tu ara dapatimrebuli ganaCenis gamotanamde, eqvemdebareba me-

5 muxlis 1-li punqtis `a” qvepunqtis moqmedebas, romelic iTvaliswinebs 

Tavisuflebis aRkveTas `msjavrdebis Semdeg~. ar SeiZleba bolo frazis 

interpretacia imgvarad, TiTqos igi saboloo msjavrdebiT iyos 

Semofargluli.~ 

 

mogvianebiT, saqmeSi `b. avstriis winaaRmdeg~ evropulma sasamarTlom 

ganmarta, rom 

  

`SeuZlebelia, ugulebelvyoT, rom im piris braleuloba, romelic 

saapelacio an sakasacio samarTalwarmoebisas patimrobaSi imyofeba, 

dadgenili iqna me-6 muxlis moTxovnebis Sesabamisad warmarTuli 

sasamarTlo ganxilvis Sedegad,~ 

 

rac pirveli instanciis sasamarTlos mier ganxilvas exeba. 

msjavrdeba unda moxdes `uflebamosili sasamarTlos~ mier, rac 

gulisxmobs organos, romlis qvemdebareobaSic Sedis Sesabamisi saqmis 

ganxilva, aseve organos, romelic aRmasrulebeli xelisuflebisa da 

procesis mxareebisagan damoukidebelia da adekvatur sasamarTlo garantiebs 

uzrunvelyofs, Tumca ar aris aucilebeli, misi wevrebi iuristebi iyvnen.192 

aRsaniSnavia is garemoeba, rom policiis, prokuroris, samxedro meTauris an 

administraciuli organos mier miRebuli gadawyvetilebebi aRniSnul 

moTxovnebs ar daakmayofilebs. msjavrdeba aseve SeiZleba ganxorcieldes 

ucxoeTis sasamarTlos mier, imis miuxedavad, aris Tu ara qveyana konvenciis 

mxare. me-5 muxlis 1-li punqtis `a” qvepunqtis SefardebisTvis mTavaria, 

msjavrdebuli piri sasjels ixdides im qveyanaSi, romelic konvenciis 

xelSemkvreli mxarea.193 `adekvaturi sasamarTlo garantiebis~ sakiTxi, 

rodesac msjavrdebis Sesaxeb gadawyvetilebas ucxo qveynis sasamarTlo 

iRebs, wamoiWra saqmeSi `drozdi da ianuSeki safrangeTis da espaneTis 

winaaRmdeg~, sadac evropulma sasamarTlom daadgina, rom sasjelis moxda 

konvenciis xelSemkvrel saxelmwifoSi me-5 muxlis 1-li punqtis `a” qvepunqtis 

moqmedebis farglebSi mxolod maSin xvdeba, Tu arawevri saxelmwifos 

sasamarTlos mier msjavrdeba `marTlmsajulebis aSkara ugulebelyofis 

Sedegia~.194 

                                                            

192 ix. `iqsi avstriis winaaRmdeg~ (X. v. Austria) (1968-69 ww.); `de vilde, oomsi da versipi belgiis 

winaaRmdeg~ (De Wilde, Ooms da Versyp v. Belgium); `engeli niderlandebis winaaRmdeg~ (Engel v. the 
Netherlands); `egsi Sveicariis winaaRmdeg~ (Eggs v. Switzerland); `noimaisteri avstriis winaaRmdeg~ 
(Neumeister v. Austria). 
193 ix. `iqsi germaniis federaciuli respublikis winaaRmdeg~ (X. v. the Federal Republic of Germany); 
`drozdi da ianuSeki safrangeTis da espaneTis winaaRmdeg~ (Drozd and Janousek v. France and Spain), 
1992 wlis 26 ivnisi. 
194 saqmeSi `drozdi da ianuSeki safrangeTis da espaneTis winaaRmdeg~ (Drozd and Janousek v. 
France and Spain) andoris sasamarTlos mier msjavrdebulma ganmcxadeblebma safrangeTSi 
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patimrobis `marTlzomiereba~ moiTxovs ara marTlzomier msjavrdebas, 

aramed mxolod marTlzomier patimrobas, rac niSnavs piris patimrobaSi 

yofnas erovnuli kanonmdeblobisa da konvenciis Sesabamisad. 

marTlzomierebis moTxovna gulisxmobs, rom cixeSi konkretuli sasjelis 

moxdis safuZveli `uflebamosili sasamarTlos~ msjavrdebaSi unda 

arsebobdes da rom is faqtebi, romlebsac sasjeli ukavSirdeba, Seadgens 

danaSauls, romlis CadenisTvisac qveynis Sidasaxelmwifoebrivi 

kanonmdeblobiT Tavisuflebis aRkveTaa gaTvaliswinebuli. me-5 muxlis 1-li 

punqtis `a” qvepunqtis Tanaxmad, evropul sasamarTlos ar SeuZlia ganixilos 

msjavrdebis an sasjelis kanoniereba.195 analogiurad, pirs ar SeuZlia am 

normiT Tavisuflebis aRkveTasTan dakavSirebuli sasjelis xangrZlivobisa 

da  Sesabamisobis,196 iseve, rogorc patimrobis pirobebis gasaCivreba.197 

me-5 muxlis 1-li punqtis `a” qvepunqti moiTxovs ara marto 

qronologiur, aramed mizezobriv kavSirs msjavrdebasa da patimrobas Soris. 

amrigad, Tu msjavrdebul pirs sasamarTlo Seufardebs cixeSi patimrobas 

garkveuli vadiT, xolo SemdgomSi patimrobis vada gagrZelebuli iqneba 

administraciuli gadawyvetilebiT, me-5 muxlis 1-li punqtis `a” qvepunqti 

aseve gavrceldeba am ukanasknel patimrobaze, Tu administraciul 

patimrobasa da sasamarTlos Tavdapirvel sasjels Soris sakmarisi 

kavSiria.198 imisaTvis, rom am debulebis moqmedebis farglebSi moeqces, 

patimroba droSi unda mohyvebodes msjavrdebas, unda iyos `msjavrdebis 

Sedegi, mosdevdes mas, damokidebuli iyos msjavrdebaze an ganxorcieldes mis 

safuZvelze~.199 saqmeze `uiqsi gaerTianebuli samefos winaaRmdeg~ evropulma 

sasamarTlom ganmarta, rom mizezobrivi kavSiri droTa ganmavlobaSi 

SeiZleba gawydes, Tu `gadawyvetileba gaTavisuflebaze uaris Tqmis an 

xelaxla dapatimrebis Taobaze im safuZvels emyareba, rac ganaCenis gamomtani 

sasamarTlos miznebTan SeuTavsebelia~. aseT garemoebebSi `patimroba, 

                                                                                                                                                                                                            
moixades sasjeli. aseve ix. `perezi safrangeTis winaaRmdeg~ (Perez v. France), 1995 wlis 24 

oqtomberi. 
195 ix. `krJicki germaniis winaaRmdeg~ (Krzycki v. Germany); `uiqsi gaerTianebuli samefos 

winaaRmdeg~ (Weeks v. the United Kingdom). 
196 ix. `uiqsi gaerTianebuli samefos winaaRmdeg~ (Weeks v. the United Kingdom), sadac 

ganmcxadeblebs mkacri sasjeli SeefardaT uvado Tavisuflebis aRkveTis saxiT. evropulma 

sasamarTlom miuTiTa me-3 muxliT gaTvaliswinebuli araadamianuri mopyrobis akrZalvaze da 

ara me-5 muxlze. 
197 ix. `bisoto saberZneTis winaaRmdeg~ (Bissoto v. Greece), 1996 wlis 15 noemberi, sadac 

ganmcxadebeli patimrobis adgilsa da pirobebs asaCivrebda. Tumca evropulma sasamarTlom 

aRniSna, rom unda arsebobdes garkveuli kavSiri dasaSvebi Tavisuflebis aRkveTis 

safuZvelsa da patimrobis adgilsa da pirobebs Soris, dadginda, rom ganmcxadeblis 

patimroba sisxlissamarTlebriv msjavrdebas mohyva da, amdenad, igi me-5 muxlis 1-li punqtis 

`a” qvepunqtis moqmedebis farglebSi xvdeboda. aseve ix. `aSingdeini gaerTianebuli samefos 

winaaRmdeg~ (Ashingdane v. the United Kingdom). bisotos (Bissoto) saqmeSi evropulma sasamarTlom 

miuTiTa, rom patimrobis adgilma da pirobebma SeiZleba wamoWras sakiTxi me-3 muxlis 

kuTxiT. 
198 ix. `van droogenbreki belgiis winaaRmdeg~ (Van Droogenbroek v. Belgium), 1982 wlis 24 ivnisi. 

ganmcxadebels sisxlis samarTlis sasamarTlom ori wliT Tavisuflebis aRkveTa miusaja da 

miuTiTa, rom mTavrobis gankargulebaSi aTi wliT iqneboda. sasjelis (ori weli) moxdis 

Semdeg mTavrobam mas, mimalvis gamo, Tavisi gadawyvetilebiT orjer aRukveTa Tavisufleba. 

evropulma sasamarTlom daadgina, rom Tavisuflebis aRkveTa da brZaneba mTavrobis 

gankargulebaSi yofnis Sesaxeb `erT mTlian ganuyofel nawils~ Seadgenda. 
199 ix. `iqsi gaerTianebuli samefos winaaRmdeg~ (X v. the United Kingdom), 1981 wlis 5 noemberi; 

`van droogenbreki belgiis winaaRmdeg~ (Van Droogenbroek v. Belgium); `uiqsi gaerTianebuli 

samefos winaaRmdeg~ (Weeks v. the United Kingdom). 
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romelic Tavdapirvelad marTlzomieri iyo, SemdgomSi gadaiqceva 

Tavisuflebis TviTnebur aRkveTad da, amgvarad, me-5 muxlTan Seusabamod~. 

 

 

16. komentari 
 

saqarTvelos konstitucia gamoricxavs Tavisuflebis aRkveTas an piradi 

Tavisuflebis sxvagvar SezRudvas sasamarTlos gadawyvetilebis gareSe.200 

saqarTvelos sisxlis samarTlis kodeqsi iTvaliswinebs sasjelTa 

amomwurav CamonaTvals, romelTagan oTxi saxe Tavisuflebis aRkveTasTan 

aris dakavSirebuli: Tavisuflebis SezRudva, tusaRoba, vadiani Tavisuflebis 

aRkveTa da uvado Tavisuflebis aRkveTa. sisxlis samarTlis kodeqsi 

gansazRvravs sasjelis TiToeul saxes da im pirTa wres, romelTac SeiZleba 

daeniSnos esa Tu is sasjeli, agreTve, ris safuZvelze SeiZleba daeniSnos, 

gansazRvravs TiToeuli sasjelis minimums da maqsimums uvado Tavisuflebis 

aRkveTis gamoklebiT. sisxlis samarTlis kodeqsiT gaTvaliswinebuli 

marTlsawinaaRmdego qmedeba ar Seeracxeba bralad imas, visac am qmedebis 

Cadenis dros qronikuli fsiqikuri avadmyofobis, fsiqikuri mdgomareobis 

droebiTi moSlilobis, Wkuasustobis an sxva fsiqikuri daavadebis gamo ar 

SeeZlo gaecnobierebina Tavisi qmedebis marTlwinaaRmdegoba an Tumca SeeZlo 

misi gacnobiereba, magram ar hqonda unari, emoqmeda sxvagvarad. sasamarTlos 

SeuZlia Seuracxis mimarT gamoiyenos sisxlis samarTlis kodeqsiT 

gaTvaliswinebuli samedicino xasiaTis iZulebiTi RonisZieba.201 samedicino 

xasiaTis iZulebiTi RonisZiebebi, romelTac Tavisuflebis SezRudva axlavs, 

aris Semdegi: a) fsiqiatriul saavadmyofoSi moTavseba Cveulebrivi 

meTvalyureobiT; b) fsiqiatriul saavadmyofoSi moTavseba gaZlierebuli 

meTvalyureobiT; g) fsiqiatriul saavadmyofoSi moTavseba mkacri 

meTvalyureobiT; d) specializebul narkologiur samedicino-profilaqtikur 

dawesebulebaSi moTavseba gaZlierebuli meTvalyureobiT. 

konstituciuri debulebis analogiiT saqarTvelos sisxlis samarTlis 

saproceso kodeqsi adgens, rom mxolod sasamarTlo aris uflebamosili, 

damnaSaved cnos piri da dauniSnos mas sasjeli.202 ganaCensa Tu sxva 

sasamarTlo gadawyvetilebaSi raime cvlilebis Setana mxolod sasamarTlo 

wesiT SeiZleba. 

piris gamarTlebis SemTxvevaSi igi dauyovnebliv unda gaTavisufldes, 

Tundac misi gamarTlebis sawinaaRmdegod saapelacio instanciaSi saCivari 

iyos Setanili. Tavisuflebis aRkveTiT piris msjavrdebis SemTxvevaSi, Tu 

piri msjavrdebamde winaswar patimrobaSi imyofeboda da winaswari patimrobis 

vada aRwevs ganaCeniT daniSnul Tavisuflebis aRkveTis vadas, piri 

dauyovnebliv unda gaTavisufldes.203 

evropuli konvenciis me-5 muxlis 1-li punqtis `a” qvepunqtis 

mniSvnelobiT `uflebamosili sasamarTlos” konteqstSi aRsaniSnavia, rom 

sisxlis samarTlis saproceso kodeqsis 563-e muxlis me-2 nawilis `l” 

qvepunqtis Sesabamisad, ganaCeni gasauqmebelia yvela SemTxvevaSi, Tu igi 

sasamarTlos arakanonierma Semadgenlobam gamoitana. 

2000 wlis 13 aprilis ganCinebiT, saqarTvelos uzenaesi sasamarTlos 

sisxlis samarTlis saqmeTa palatam ganixila sakasacio saCivrebi quTaisis 

                                                            
200 me-18 muxlis me-2 punqti. 
201 sisxlis samarTlis kodeqsis 34-e muxlis me-4 nawili. 
202 me-8 muxlis me-6 nawili. 
203 513-e muxlis, z) punqti. 
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saolqo sasamarTlos sisxlis samarTlis saqmeTa kolegiis 1999 wlis 8 

dekembris ganaCenze. palatam gamoarkvia, rom gasaCivrebuli ganaCenis damdgeni 

sasamarTlo kolegiis erT-erT wevrs  ufleba ar hqonda, monawileoba mieRo 

saqmis sasamarTlo ganxilvaSi. mosamarTle mocemuli saqmis aRZvrisa da 

masze pirveli sagamoZiebo moqmedebebis Catarebis dros Sesabamisi sagamoZiebo 

organos ufrosi iyo. sisxlis samarTlis saqmis aRZvra misi werilobiTi 

miTiTebiT moxda da igi sisxlis samarTlis saproceso kodeqsis me-60 muxliT 

gaTvaliswinebul sxva uflebamosilebebs axorcielebda. palatam miuTiTa 

saproceso kodeqsis 105-e nawilis me-2 nawilze, romlis Tanaxmadac, 

mosamarTle monawileobas ver miiRebs saqmis ganxilvaSi, Tu igi winaT 

monawileobda imave saqmis warmoebaSi rogorc momkvlevi, gamomZiebeli, 

prokurori an sasamarTlo sxdomis mdivani. amdenad, palatam miiCnia, rom 

ganaCeni dadgenili iqna sasamarTlos arakanonieri Semadgenlobis mier. 

palatam msjavrdebulis patimrobidan dauyovnebeli gaTavisufleba daadgina. 

sisxlis samarTlis saproceso kodeqsis 563-e muxli iTvaliswinebs 

kodeqsis moTxovnaTa sxva arsebiTi darRvevebis SemTxvevebs, roca izRudeba 

procesis monawileTa uflebebi, xeli eSleba saqmis yovelmxriv, srulad da 

obieqturad ganxilvas, adgili aqvs gavlenas kanonieri, safuZvliani da 

samarTliani ganaCenis dadgenaze da romlebic ganaCenis gauqmebis udavo 

safuZvlebia. 

administraciul samarTaldarRvevaTa kodeqsi iTvaliswinebs 

administraciuli saxdelis saxiT administraciul patimrobas, romelic ar 

unda aRematebodes 30 dRes. administraciuli patimroba SeiZleba dakisrebuli 

iqnes gansakuTrebul SemTxvevebSi kodeqsiT gansazRvruli administraciuli 

samarTaldarRvevebisTvis. administraciuli patimroba SeiZleba dainiSnos 

raionis (qalaqis) mosamarTlis, administraciuli mosamarTlis mier.204 

saqarTvelos saxalxo damcvelis mier saqarTvelos sakonstitucio 

sasamarTloSi gasaCivrda `saqarTvelos SeiaraRebuli Zalebis sadisciplino 

wesdeba”,205 romelic iTvaliswinebda samxedro mosamsaxuris mier 

disciplinuri gadacdomis CadenisTvis, inter alia, hauptvaxSi moTavsebas 10 dRis 

vadiT. sasjels ufardebda (ufrosi) meTauri da ara `sasamarTlo”. erTaderTi 

konteqsti, romelSic wesdeba moixseniebda `sasamarTlos”, iyo `Rirsebis 

sasamarTlo”. es ar iyo damoukidebeli da miukerZoebeli sasamarTlo me-6 

muxlis mniSvnelobiT, romelsac gamoaqvs disciplinuri gadacdomis CadenaSi 

piris braleulobis Sesaxeb ganaCeni, uzrunvelyofs ra mas saproceso 

garantiebiT. amis magivrad, `Rirsebis sasamarTlos” saqme gadaecemoda im 

samxedro mosamsaxuris gakicxvis mizniT, romelic pasuxismgeblad iqneboda 

miCneuli disciplinuri gadacdomis CadenaSi saqmis gadamcemi meTauris mier. 

disciplinuri sasjelis dakisreba da `Rirsebis sasamarTlosTvis” gadacema 

erTi da imave gadacdomisTvis wesdebiT ikrZaleba. amrigad, sasamarTlosTvis 

gadacema TavisTavad calke disciplinur sanqcias Seadgens. sadisciplino 

wesdebis sadavo normebi, romlebic samxedro mosamsaxurisTvis sasamarTlos 

gadawyvetilebis gareSe Tavisuflebis aRkveTas iTvaliswinebda hauptvaxtSi 10 

dRemde vadiT moTavsebis saxiT, prezidentis brZanebulebiT iqna gauqmebuli. 

 

 

4. eqstradicia 

 

                                                            
204 administraciul samarTaldarRvevaTa kodeqsis 32-e muxlis me-2 nawili. 
205 damtkicebulia saqarTvelos saxelmwifos meTauris 1994 wlis 2 seqtembris brZanebulebiT. 
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me-5 muxlis 1-li punqtis `v” qvepunqti iTvaliswinebs `im piris 

marTlzomier dakavebas an dapatimrebas, ... romlis winaaRmdegac xorcieldeba 

RonisZiebebi deportaciis an eqstradiciis mizniT~. patimrobaze aRniSnuli 

normis moqmedeba gavrceldeba imis miuxedavad, ganxorcieldeba Tu ara 

faqtobrivad deportacia/eqstradicia an Tundac ar arsebobdes piris 

eqstradiciasTan dakavSirebuli oficialuri moTxovna/brZaneba maSin, 

rodesac ganxorcielebuli mokvleva me-5 muxlis 1-li punqtis `v” qvepunqtiT 

gaTvaliswinebul `RonisZiebas~ uTanabrdeba. 

aRniSnuli debuleba Seicavs garkveul garantiebs, rodesac 

xelisufleba axorcielebs piris (ufro xSirad ucxoelis) dakavebas an 

dapatimrebas misi deportaciis an eqstradiciis gadawyvetilebis miRebamde. 

amgvarad, dakaveba an dapatimreba unda iyos `marTlzomieri~, rac niSnavs, rom 

igi unda ganxorcieldes qveynis kanonmdeblobisa da konvenciis Sesabamisad 

da ar unda iyos TviTneburi.  

Tumca strasburgis uflebamosilma organoebma ganasxvaves patimrobis 

marTlzomiereba da eqstradiciis marTlzomiereba,206 maT amasTanave aRniSnes, 

rom patimrobis marTlzomierebis ganxilvisas xSirad dgeba eqstradiciis 

marTlzomierebis sakiTxi, kerZod, rodesac TviT erovnuli kanonmdebloba 

iTvaliswinebs urTierTdamokidebulebas patimrobisa da eqtradiciis 

marTlzomierebas Soris. swored amitom aris Zalze mniSvnelovani, rom 

eqstradicia an deportacia manamde gadaidos, sanam ar iqneba ganxiluli 

patimrobis marTlzomiereba, vinaidan Sedegma SesaZlebelia gavlena 

moaxdinos TviT eqstradiciis an deportaciis marTlzomierebaze. ufro metic, 

me-5 muxlis me-4 punqtiT gaTvaliswinebuli garantiebis TvalsazrisiT, 

eqstradicia an deportacia yovelTvis unda gadaidos manamde, sanam 

sasamarTlos ar eqneba SesaZlebloba, ganixilos patimrobis marTlzomiereba 

da, Tu SesaZlebelia, miiRos gadawyvetileba gaTavisuflebis Sesaxeb.   

patimrobis marTlzomierebis sakiTxi eqstradiciis mizniT wamoiWra 

saqmeSi `bozano safrangeTis winaaRmdeg~, romelSic evropulma sasamarTlom 

aRniSna, rom ganmcxadeblis patimroba aramarTlzomieri da, amdenad, me-5 

muxlis 1-li punqtis `v” qvepunqtTan Seusabamo iyo. evropulma sasamarTlom 

gadawyvita, rom ganmcxadeblis deportacia safrangeTidan SveicariaSi 

TviTneburi iyo: miuxedavad imisa, rom safrangeTis sasamarTlom 

ganmcxadeblis eqstradiciis moTxovnaze uari uTxra italias, safrangeTis 

mTavrobam mainc miiRo deportaciis gadawyvetileba; daaxloebiT erTi Tve 

gavida, sanam xelisufleba deportaciis brZanebas sisruleSi moiyvanda. 

amasTan, ganmcxadebels ar mieca saSualeba, miemarTa sasamarTlosTvis, 

dakavSireboda colsa da advokats an daesaxelebina deportaciis qveyana; 

policiam iZulebiT gadaiyvana ganmcxadebeli safrangeTidan Sveicariis 

sazRvarze, igi patimrobaSi iqna ayvanili SveicariaSi da mogvianebiT 

eqstradirebuli iqna italiaSi. evropulma sasamarTlom aRniSna, rom, saqmis 

viTarebidan gamomdinare, ganmcxadeblis patimroba warmoadgenda eqtradiciis 

SeniRbul formas, romlis gamarTlebac SeuZlebeli iyo konvenciis 

Sesabamisad. 

deportaciis mizniT patimrobis marTlzomiereba axlaxan iqna 

ganxiluli saqmeSi `dugozi saberZneTis winaaRmdeg~, sadac evropulma 

sasamarTlom me-5 muxlis 1-li punqtis `v” qvepunqtis darRveva daadgina. 

                                                            
206 ix. saqme `kaprino gaerTianebuli samefos winaaRmdeg~ (Caprino v. the United Kingdom) (1975), 
romelSic evropulma komisiam daadgina, rom deportaciis samarTalwarmoebis SedegiT 

patimroba ar SeiZleba gamarTlebuli iqnes, Tu kanonieri deportaciis procedura 

dawyebulia da xorcieldeba. 
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miuxedavad imisa, rom erovnuli kanonmdebloba deportaciis ganxorcielebis 

samarTlebriv safuZvels iTvaliswinebda, evropulma sasamarTlom aRniSna, 

rom gaZevebis Sesaxeb gadawyvetileba miRebuli iqna sxva da ara erovnuli 

kanonmdeblobiT gaTvaliswinebuli ulebamosili organos mier _ rac 

gamoiwvia ufrosi prokuroris Sexedulebam administraciuli gadawyvetilebis 

analogiis gamoyenebis Taobaze im pirTa patimrobasTan dakavSirebiT, 

romelTac upireben administraciul gaZevebas _ da erovnuli kanonmdeblobiT 

dadgenili `sazogadoebrivi saSiSroebis moTxovna~ ar iqna gaTvaliswinebuli. 

garda amisa, evropis sasamarTlom daadgina, rom ufrosi prokuroris 

Sexeduleba administraciuli gadawyvetilebis analogiis gamoyenebis Taobaze 

im pirTa patimrobasTan dakavSirebiT, romlebsac upireben administraciul 

gaZevebas, konvenciis mniSvnelobiT ar warmodgens `kanons~ sakmarisi 

`kriteriumebiT~.207 

Tumca me-5 muxlis 1-li punqtis `v” qvepunqti ar adgens patimrobis 

xangrZlivobis vadas, evropis komisiam ganacxada, rom eqstradiciis an 

deportaciis saqmeebi `saTanado gulmodginebiT~ unda iqnes ganxiluli. 

saqmeSi `linasi Sveicariis winaaRmdeg~ komisiam naTlad warmoaCina, rom Tu 

  

`samarTalwarmoeba saTanado gulmodginebiT ar xorcieldeba an Tu 

patimroba warmoadgens uflebamosilebis borotad gamoyenebis Sedegs, 

igi ar iqneba gamarTlebuli me-5 muxlis 1-li punqtis `v” qvepunqtiT. 

amitom mocemul farglebSi evropul komisias eqneba safuZveli, 

mxedvelobaSi miiRos eqstradiciamde patimrobaSi yofnis 

xangrZlivoba...~208 

 

Tumca im SemTxvevaSi, Tu patimroba eqstradiciamde gaWianurebulia 

Sesabamisi piris interesebis an moTxovnis safuZvelze, am ukanasknels ar 

SeuZlia patimrobis vadis gagrZelebis msxverplad miiCnios Tavi. magaliTad, 

saqmeSi `iqsi germaniis federaciuli respublikis winaaRmdeg~ eqstradiciamde 

ocdaori Tvis xangrZlivobis patimroba gamarTlebulad CaiTvala, radgan 

germaniis xelisuflebam aRniSnuli dro gamoiyena TurqeTis mTavrobisgan 

garantiebis mosapoveblad imasTan dakavSirebiT, rom eqstradirebis 

SemTxvevaSi ganmcxadebeli sikvdiliT dasjas ar daeqvemdebareboda.
209

 saqmeSi 

`kolompari belgiis winaaRmdeg~ aseve gamarTlebuli iyo eqstradiciamde 

piris TiTqmis samwliani patimroba, radgan ganmcxadebelma sxvadasxva xerxis 

gamoyenebiT gaaWianura samarTalwarmoeba da mis gadavadebas Seuwyo xeli.
210

 

marTlzomierebis moTxovna erovnuli kanonmdeblobis xarisxs moicavs, 

rac gulisxmobs, rom kanoni unda iyos xelmisawvdomi, ganWvretadi da 

sakmarisi sizustiT Camoyalibebuli. Tumca miuxedavad imisa, rom amasTan 

dakavSirebuli saCivrebi dausabuTeblad iqna miCneuli,211 am sakiTxis 

evropuli sasamarTlos winaSe dayeneba savsebiT SesaZlebelia. 

 

 

17. komentari 
 

                                                            
207 `dugozi saberZneTis winaaRmdeg~  (Dougoz v. Greece), 2001 wlis 6 marti. 
208 `linasi Sveicariis winaaRmdeg~  (Lynas v. Switzerland), ganacxadi #7317/76. 
209 ganacxadi #9706/83. amgvari garantiebis ararsebobis gamo ganmcxadebeli ar iqna 

eqstradirebuli. 
210 `kolompari belgiis winaaRmdeg~  (Kolompar v. Belgium), 1992 wlis 24 seqtemberi. 
211 ix. `zamiri gaerTianebuli samefos winaaRmdeg~ (Zamir v. the United Kingdom), ganacxadi #9174/80. 
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2002 wlis 28 oqtombers saqarTvelos sisxlis samarTlis saqmeTa 

palatam ganixila ruseTis moqalaqis gancxadeba, ar yofiliyo 

eqstradirebuli ruseTSi saqarTvelos generaluri prokuraturis 

gadawyvetilebis Sesabamisad. daeyrdno ra konstituciis 42-e muxlis 1-l 

punqts, sisxlis samarTlis saproceso kodeqsis 259-e muxlis me-4 nawils da 

evropuli konvenciis me-13 muxls, palatam daadgina, rom ganmcxadebeli 

uflebamosili iyo sasamarTlosTvis mimarTvaze eqstradiciisgan dacvis 

mizniT da hqonda ufleba samarTlebrivi dacvis efeqtian saSualebaze. 

palatam eqstradiciis Sesaxeb gadawyvetilebis gasaCivrebis proceduris 

ararsebobis problema sisxlis samarTlis saproceso kodeqsis me-7 muxlis me-

4 nawiliT gadawyvita. 

sisxlis samarTlis saproceso kodeqsi ar iTvaliswinebs eqstradiciis 

Sesaxeb gadawyvetilebis gasaCivrebis proceduras. es xarvezi analogiis 

meSveobiT aris gamosworebuli. eqstradiciis Sesaxeb gadawyvetileba SeiZleba 

gasaCivrdes sisxlis samarTlis saproceso kodeqsis 242-e muxlze dayrdnobiT. 

242-e muxli iTvliswinebs momkvlevis, gamomZieblisa da prokuroris 

moqmedebisa da gadawyvetilebis gasaCivrebis proceduras. saCivari SeiZleba 

Setanili iqnes sasamarTloSi gamoZiebis adgilis mixedviT 15 dRis 

ganmavlobaSi mas Semdeg, rac momCivanisTvis cnobili gaxda moqmedeba Tu 

gadawyvetileba, romelic mas ukanonod an dausabuTeblad miaCnia. sasamarTlo 

uflebamosilia, aRadginos sapatio mizeziT gacdenili vada. sasamarTlos 

gamoaqvs dadgenileba saCivris dakmayofilebaze an uaris Tqmaze. sasamarTlos 

mier gamotanili dadgenileba SeiZleba gasaCivrdes uzenaesi sasamarTlos 

sakasacio palataSi sisxlis samarTlis saproceso kodeqsiT dadgenili 

wesiT. momCivanisTvis uzrunvelyofilia saproceso garantiebi. praqtikaSi 2002 

wlis 28 oqtombers saqarTvelos sisxlis samarTlis saqmeTa palatam 

ganixila ruseTis moqalaqis gancxadeba, ar yofiliyo eqstradirebuli 

ruseTSi generaluri prokuraturis gadawyvetilebis Sesabamisad. daeyrdno ra 

konstituciis 42-e muxlis 1-l punqts, sisxlis samarTlis saproceso kodeqsis 

259-e muxlis me-4 nawils da evropuli konvenciis me-13 muxls, palatam 

daadgina, rom ganmcxadebeli uflebamosili iyo sasamarTlosTvis mimarTvaze 

eqstradiciisgan dacvis mizniT da hqonda ufleba samarTlebrivi dacvis 

efeqtian saSualebaze. palatam eqstradiciis Sesaxeb gadawyvetilebis 

gasaCivrebis proceduris ararsebobis problema sisxlis samarTlis 

saproceso kodeqsis me-7 muxlis me-4 nawiliT gadawyvita. 

`ucxoelTa samarTlebrivi mdgomareobis Sesaxeb~ 1993 wlis 3 ivnisis 

saqarTvelos kanonis me-17 muxlis me-2 punqtiT,  

`ar SeiZleba saqarTveloSi myofi ucxoelis dakaveba an dapatimreba, 

garda im SemTxvevebisa, rodesac: 

 

a) cdilobda ukanonod gadaelaxa saqarTvelos saxelmwifo sazRvari; 

b) ukanonod imyofeba saqarTveloSi; 

g) Caidina danaSauli an sxva samarTaldarRveva, risTvisac saqarTvelos 

kanonmdeblobis Tanaxmad SeiZleba pirovnebis dakaveba an dapatimreba; 

d) mis mimarT sasamarTlos mier gamotanilia gamamtyunebeli ganaCeni da 

sasjelis saxiT Sefardebuli aqvs Tavisuflebis aRkveTa, an rodesac igi 

gaqceulia Tavisuflebis aRkveTis adgilidan da Tavs aridebs sasjelis 

moxdas.“ 

 

ucxoeli moqalaqis dakavebis an dapatimrebis Sesaxeb Sesabamisi qveynis 

diplomatiur an sakonsulo warmomadgenlobas prokuraturis organoebis mier 
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48 saaTis ganmavlobaSi unda ecnobos, xolo rodesac dakavebuli an 

dapatimrebuli piri saqarTveloSi droebiT mcxovrebi moqalaqeobis armqone 

piria, unda ecnobos im qveynis diplomatiur an sakonsulo warmomadgenlobas, 

sadac es piri mudmivad cxovrobs (muxli 17, punqti 4). 

24-e muxlis me-2 punqti iTvaliswinebs ucxoelis valdebulebas, 

warudginos Sesabamis organoebs dokumentebi. 25-e muxlis me-2 punqti uSvebs 

saqarTveloSi mudmivad mcxovrebi ucxoelis dakavebas sasazRvro da 

migraciuli kontrolis organoTa mier, rodesac isini toveben qveynis 

sazRvrebs. 

sisxlis samarTlis saproceso kodeqsis 66-e muxlis me-2 nawilis `d” 

qvepunqtis Tanaxmad, saxelmwifo sazRvris dacvis mokvlevis organoebi 

atareben mokvlevas sazRvrisa da sasazRvro reJimis darRvevis Taobaze. 

`saxelmwifo sazRvris dacvis Sesaxeb~ saqarTvelos 1998 wlis 17 ivlisis 

kanonis 35-e muxlis 1-li punqtis `i~ qvepunqtiT saxelmwifo sazRvris dacvis 

departamenti uflebamosilia, gamoavlinos da daakavos saxelmwifo sazRvris 

damrRvevni. imave muxliT departamenti uflebamosilia, daakavos da moaTavsos 

droebiTi dakavebis adgilebSi saqarTvelos kanonmdeblobis damrRvevni, 

rasac mosdevs administraciuli an sisxlissamarTlebrivi pasuxismgebloba. 

saxelmwifo sazRvris reJimis da dacvis wesis212 me-4 muxlis me-6 

punqtiT ucxoelebs, romlebsac ara aqvT pasportebi da Sesasvleli vizebi, 

uari eTqmiT Sesvlaze da gadacemuli unda iqnan sahaero kompanias im 

qveyanaSi dasabruneblad, saidanac Camovida xomaldi. 

saxelmwifo sazRvris dacvis departamentis sasazRvro Zalebi 

saxelmwifo sazRvris dacvisas xelmZRvaneloben saqarTvelos 

kanonmdeblobiT, saqarTvelos saerTaSoriso aqtebiT (`saxelmwifo sazRvris 

Sesaxeb~ saqarTvelos kanonis 23-e muxlis me-3 punqti). 

saqarTvelos sasazRvro zonaSi ukanono Sesvla da cxovrebis da 

registraciis wesebis darRveva administraciul samarTaldarRvevaTa kodeqsis 

190-e muxliT isjeba. muxli 1901 krZalavs saqarTvelos saxelmwifos sazRvao 

sazRvris ukanonod gadmokveTas da iTvaliswinebs SeniSnvas, rom es muxli ar 

vrceldeba saqarTveloSi gadmosul ucxo qveynis moqalaqeze an moqalaqeobis 

armqone pirze, romelic saqarTvelos konstituciis Sesabamisad 

xelisuflebas TavSesafars sTxovs, Tu mis qmedebaSi ar aris sxva 

samarTaldarRvevis niSnebi. muxli 1902 krZalavs sasazRvro gamtar punqtebSi 

reJimis darRvevas. 

246-e muxlis `b” qvepunqtis Tanaxmad, administraciuli 

samarTaldamrRvevis administraciul dakavebaze uflebamosilni arian 

sasazRvro Zalebi 1141, 190-e, 1901 da 1902 muxlebiT gaTvaliswinebul 

administraciul samarTaldarRvevaTa SemTxvevebSi. 

sasazRvro gamSveb punqtebSi sasazRvro reJimis damrRvevi piri SeiZleba 

dakavebuli iqnes oqmis Sedgenis mizniT 3 saaTamde da saWiroebis SemTxvevaSi 

pirovnebis dadgenis da samarTaldarRvevis garemoebaTa gamorkvevis mizniT 3 

dRemde vadiT. prokurors unda ecnobos werilobiT dakavebis Sesaxeb 

dakavebidan 24 saaTis ganmavlobaSi. prokurori uflebamosilia, gaagrZelos 

dakavebis vada 10 dRemde im SemTxvevaSi, Tu samarTaldamrRvevs Tan ara aqvs 

pirovnebis damadastureeli sabuTi (247-e muxlis me-2 nawili). muxli ar 

iTvaliswinebs dakavebaze sasamarTlo kontrols. debuleba savaraudod 

ewinaaRmdegeba rogorc konstituciis me-18 muxlis me-2 da me-4 punqtebs, ise 

me-5 muxlis 1-li punqtis `v” qvepunqtsa da me-5 muxlis me-4 punqts. 

                                                            
212 damtkicebulia saqarTvelos prezidentis 1999 wlis 20 dekembris brZanebulebiT. 
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III Tavi: Tavisuflebis aRkveTis sxva gamamarTlebeli garemoebebi 
 

dakaveba da dapatimreba, garda im SemTxvevebisa, romlebic 

sisxlissamarTlebriv devnas iTvaliswinebs, sxva SemTxvevebSic aris 

daSvebuli. es SemTxvevebi me-5 muxlis 1-l punqtSi amomwuravad aris 

CamoTvlili da maT viwro interpretacia unda mieces. zemoT ganxiluli 

`marTlzomierebis~ moTxovna213 Tanabrad gamoiyeneba yvela im SemTxvevaSi, 

rodesac Tavisuflebis aRkveTa nebadarTulia. dakaveba da dapatimreba 

erovnuli kanonmdeblobisa da konvenciis Sesabamisad unda ganxorcieldes da 

ar unda iyos TviTneburi. 

 

 

1. sasamarTlos gadawyvetileba da kanoniT dadgenili valdebuleba 

 

me-5 muxlis 1-li punqtis `b” qvepunqti iTvaliswinebs piris dakavebas an 

dapatimrebas `sasamarTlos kanonieri gadawyvetilebis SeusruleblobisTvis 

an kanoniT gaTvaliswinebuli nebismieri valdebulebis Sesrulebis 

uzrunvelsayofad~. pirveli SemTxveva, rodesac dakaveba da dapatimreba 

nebadarTulia, SeiZleba ganapirobos adamianis mier sasamarTlo jarimis 

gadauxdelobam, samedicino eqspertizis Catarebaze uaris Tqmam, mowmis saxiT 

gamoucxadeblobam, garkveul adgilas yofnis SezRudvebis daucvelobam an 

qonebrivi deklaraciis Seuvseblobam.214 yvela am SemTxvevaSi valdebuleba 

aucileblad sasamarTlos marTlzomieri gadawyvetilebis safuZvelze unda 

warmoiSvas. saqmeSi `slavomir berlinski poloneTis winaaRmdeg~ evropulma 

sasamarTlom miiCnia, rom ganmcxadeblis iZulebiT moTavseba fsiqiatriul 

saavadmyofoSi mis winaaRmdeg aRZruli sisxlissamarTlebrivi devnis 

konteqstSi ganxorcielda, raTa uzrunvelyofiliyo sasamarTlos 

gadawyvetileba, kerZod, sisxlissamarTlebrivi pasuxismgeblobis gansazRvris 

mizniT misi sulieri mdgomareobis gamokvleva. darwmunda ra, rom patimroba 

sasamarTlos gadawyvetilebas efuZneboda, evropulma sasamarTlom 

marTlzomierebis moTxovna Seamowma da CaTvala, rom patimroba Seesabameboda 

kanoniT gaTvaliswinebul proceduras da TviTneburi ar iyo.215 
SemTxvevaTa meore kategoria, romelzec aRniSnuli norma vrceldeba, 

SedarebiT bundovania, Tumca strasburgis uflebamosilma organoebma 

daadgines, rom gamoTqma `kanoniT gaTvaliswinebuli nebismieri valdebuleba~ 

specifikur, konkretul valdebulebas ukavSirdeba.216 rodesac xelisufleba 

Tavisuflebis aRkveTas mxolod zogadad asabuTebs normaTa darRveviT, 

konkretulobis moTxovna dakmayofilebuli ar aris. amgvari konkretuli 

valdebuleba SeiZleba iyos samxedro an sajaro samsaxuris Sesruleba, 

pirovnebis damadasturebeli mowmobis tareba, sabaJo an sagadasaxado 

                                                            
213 Tavi I.2. 
214 ix. `eiri irlandiis winaaRmdeg~ (Aairey v. Ireland); `iqsi avstriis winaaRmdeg~ (X v. Austria); 
`freda italiis winaaRmdeg~ (Freda v. Italy); `iqsi germaniis federaciuli respublikis 

winaaRmdeg~ (X v. the Federal Republic of Germany). 
215 `slavomir berlinski poloneTis winaaRmdeg~ (Slavomir Berlinski v. Poland), 2001 wlis 18 ianvari. 
216 ix. `lolesi irlandiis winaaRmdeg~ (Lawless v. Ireland), 1961 wlis 1 ivlisi; `Ciula italiis 

winaaRmdeg~ (Ciulla v. Italy). 
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deklaraciis Sevseba an gansazRvrul adgilze cxovreba.217 saqmeSi `engeli 
niderlandebis winaaRmdeg~, sadac xelisuflebam aRniSnuli debuleba 

gamoiyena, raTa gaemarTlebina `mkacri dakaveba~, rogorc droebiTi 

RonisZieba, evropulma sasamarTlom aRniSna, rom samxedro disciplinisTvis 

damorCilebis zogadi valdebuleba sakmarisad konkretuli ar iyo. saqmeSi 

`Ciula italiis winaaRmdeg~ ganmcxadeblis patimroba `qcevis Secvlis~ 

valdebulebis SeusruleblobiT iyo gamarTlebuli, rac specifikur da 

konkretul valdebulebad ar iqna miCneuli. makveis saqmeSi evropulma 

komisiam CaTvala, rom piris valdebuleba, gaerTianebul samefoSi Sesvlisas 

uflebamosili moxelis Semowmebas daeqvemdebaros, specifikuri da 

konkretuli valdebulebaa. aqedan gamomdinare, patimroba, romelic mis 

Sesrulebas uzrunvelyofs, me-5 muxlis 1-li punqtis `b” qvepunqtiT principSi 

dasaSvebi aRmoCnda. aRniSnul saqmeSi evropis komisiam SeimuSava kriteriumebi 

im faqtebTan dakavSirebiT, romlebic wamoWris kiTxvebs konvenciis zemoT 

aRniSnuli debulebis safuZvelze: 

 

`imis ganxilvisas, arsebobs Tu ara amgvari pirobebi,  mxedvelobaSi 

 unda iqnes miRebuli ... valdebulebis xasiaTi. aucilebelia imis 

gaTvaliswineba, aris Tu ara misi Sesruleba ukiduresad aucilebeli da 

SesaZlebelia Tu ara arsebuli garemoebebis xasiaTidan gamomdinare, 

rom Sesrulebis uzrunvelyofis raime sxva saSualeba moiZebnos... 

amgvari balansis dadgenisas aseve gasaTvaliswinebelia patimrobis 

periodis xangrZlivobac.~ 

 

saxelSekrulebo valdebulebis Sesrulebaze uaris Tqma, maSinac ki, 

rodesac aRniSnuli valdebuleba samoqalaqo gadawyvetilebiT aris 

dakisrebuli, me-5 muxlis 1-li punqtis `b” qvepunqtis regulirebis sferoSi 

ar xvdeba. IV damatebiTi oqmis 1-li muxlis Tanaxmad, saxelSekrulebo 

valdebulebis SeusruleblobisTvis Tavisuflebis aRkveTa akrZalulia. 

 

 

18. komentari 
 

me-5 muxlis 1-li punqtis `b” qvepunqtiT nebadarTuli Tavisuflebis  

aRkveTis safuZveli saqarTvelos sisxlis samarTlis saproceso kodeqsis 

mixedviT gaTvaliswinebulia. sisxlis samarTlis saproceso kodeqsi akisrebs 

valdebulebas im pirebs, romlebic gamoZaxebulebi arian kanoniT dadgenili 

wesiT, gamocxaddnen momkvlevis, gamomZieblis, prokuroris, mosamarTlis 

winaSe sisxlis samarTlis saqmis warmoebasTan dakavSirebiT zustad 

daniSnul dros. arasapatio mizeziT gamoucxadeblobis SemTxvevaSi sisxlis 

samarTlis procesis monawileni218 SeiZleba iZulebiT iqnen miyvanilni 

procesis mwarmoebeli organos winaSe, rac SeiZleba ganxorcieldes mxolod 

am ukanasknelis motivirebuli aqtiT, raTa uzrunvelyofili iqnes maTi 

monawileoba sagamoZiebo moqmedebaSi an, Sesabamisad, sasamarTlo sxdomaSi.219 

                                                            
217 ix. `iohanseni norvegiis winaaRmdeg~ (Johansen v. Norway); `b. safrangeTis winaaRmdeg~ (B. v. 
France); `Ciula italiis winaaRmdeg~ (Ciulla v. Italy); `makvei, o’neili da evansi gaerTianebuli 

samefos winaaRmdeg~ (McVeigh, O'Neill and Evans v. the United Kingdom). 
218 eWvmitanili, braldebuli, gansasjeli, dazaralebuli, mowme (174-e muxlis 1-li nawili). 
219 sssk 173-e muxli. 
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sisxlis samarTlis saproceso kodeqsis Tanaxmad, 14 wlamde asakis 

arasrulwlovanebis, orsuli qalebisa da mZime avadmyofebis moyvana, rogorc 

wesi, dauSvebelia.220 

94-e muxlis 1-li nawilis Tanaxmad, mowme valdebulia, gamocxaddes 

momkvlevis, gamomZieblis, prokuroris, sasamarTlos gamoZaxebiT; sworad 

acnobos informacia saqmesTan dakavSirebiT da upasuxos dasmul SekiTxvebs; 

gaamJRavnos saqmesTan dakavSirebuli misTvis cnobili faqtobrivi 

garemoebebi, daicvas wesrigi gamoZiebis warmoebis da sasamarTlo ganxilvis 

ganmavlobaSi, ar datovos sasamarTlo sxdomis darbazi Tavmjdomaris 

nebarTvis gareSe. 

arasapatio mizeziT mowmis gamoucxadeblobis SemTxvevaSi, igi SeiZleba 

iZulebiT iqnes moyvanili kanoniT dadgenili wesiT.221 

mowmis iZulebiT moyvanasTan dakavSirebiT umniSvnelovanesi garantiaa 

2001 wlis 20 ivnisis kanoniT sisxlis samarTlis saproceso kodeqsis 305-e 

muxls damatebuli me-5 nawili, romlis Tanaxmadac, `mowmis TxovniT 

dakiTxvas eswreba misi advokati. advokatis gamoucxadebloba ar abrkolebs 

sagamoZiebo moqmedebis Catarebas.“ aRniSnul normas mniSvneloba eniWeba 

samarTaldamcavi organoebis marTlsawinaaRmdego praqtikis konteqstSi, roca 

piri mowmis saxiT ikiTxeba, Tumca igi saqmeSi arsebuli masalebis safuZvelze 

eWvmitanilad unda iqnes cnobili. 222 
sisxlis samarTlis saproceso kodeqsi223 iTvaliswinebs analogiur 

debulebebs dazaralebulTan mimarTebiT. 

sisxlis samarTlis saproceso kodeqsi iTvaliswinebs braldebulis, 

gansasjelis samedicino dawesebulebaSi moTavsebas sasamarTlo aqtis 

safuZvelze gamomZieblis an prokuroris mier, Tu sasamarTlo-samedicino an 

sasamarTlo-eqspertizis daniSvnis an Catarebisas saWiroa stacionaruli 

meTvalyureoba.224 

piri SeiZleba moTavsebuli iqnes fsiqiatriul dawesebulebaSi misi 

fsiqikuri mdgomareobis eqspertizisTvis, roca misi fsiqikuri mdgomaroeba 

gamoricxavs piris braldebulad sisxlissamarTlebriv pasuxismgeblobaSi 

micemas da bralis wayenebas, magram arsebobs sakmarisi mtkicebuleba, rom man 

marTlsawinaaRmdego qmedeba Caidina.225 

Tu piris fsiqikuri mdgomareoba xels uSlis mis winaaRmdeg bralis 

wayenebas an gamoricxavs mis sisxlissamarTlebriv pasuxismgeblobas, Tumca 

arsebobs sakmarisi mtkicebuleba, rom igi aramarTlzomierad iqceoda, igi 

SeiZleba moTavsebuli iqnes fsiqiatriul dawesebulebaSi eqspertizis 

Catarebis mizniT. 

 

 

                                                            
220 sssk me-17 muxlis me-4 nawili. 
221 kanoni agreTve iTvaliswinebs valdebulebis SeusruleblobisTvis gamiznul damsjel 

RonisZiebebs, romlebic ar xvdeba me-5 muxlis 1-li punqtis `b" qvepunqtis moqmedebis sferoSi. 

saxeldobr, fuladi saxdeli SeiZleba daekisros mowmes gamoucxadeblobis, Tavmjdomaris 

gankargulebaTa Seusruleblobis, saqmis gamoZiebisa da sasamarTlo ganxilvis dros 

wesrigis darRvevisa da sasamarTlos upativcemulobisaTvis (sssk 94-e muxlis me-2 nawili). 

mowmis mier cru Cvenebis micema an Cvenebis micemaze uaris Tqma iwvevs sisxlis samarTlis 

pasuxismgeblobas ssk 370-e da 371-e muxlebis Sesabamisad, romlebic iTvaliswinebs, inter alia, 
Tavisuflebis aRkveTasTan dakavSirebul sasjelebs. 
222 ssmi, 2001w., #22, mux. 85. 
223 da sisxlis samarTlis kodeqsi.  
224 sssk 177-e muxlis, 1-li nawili. 
225 iqve, me-2 nawili. 
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2. arasrulwlovanTa patimroba 

 

me-5 muxlis 1-li punqtis `d” qvepunqtiT dasaSvebia `arasrulwlovanis 

dapatimreba marTlzomieri gadawyvetilebis safuZvelze saganmanaTleblo 

zedamxedvelobis mizniT~ an `marTlzomieri dapatimreba uflebamosili 

sasamarTlo organos winaSe misi wardgenis mizniT~. konvenciis Tanaxmad, 

termins `arasrulwlovani~ damoukidebeli mniSvneloba aqvs da gulisxmobs 

yvela pirs 18 wlis asakamde. 

dapatimrebis pirveli safuZveli vrceldeba im SemTxvevebze, rodesac 

sasamarTlo an administraciuli organo marTlzomieri brZanebiT iRebs 

gadawyvetilebas, dauwesos arasrulwlovans zedamxedveloba Tavisuflebis 

SezRudviT, magaliTad, gamosasworebel dawesebulebaSi an klinikaSi 

iZulebiTi yofna. saqmeSi `bumari belgiis winaaRmdeg~ evropulma sasamarTlom 

daadgina, rom arasrulwlovanis gamosasworebel dawesebulebaSi an cixeSi 

yofna gamosasworebel dawesebulebaSi mis saswrafo gadayvanamde me-5 muxlis 

1-li punqtis `d” qvepunqtiT daSvebulia.
226

 miuxedavad amisa, evropulma 

sasamarTlom aRniSnuli normis darRvevad miiCnia, rom arasrulwlovani _ 

mZimed daavadebuli samarTaldamrRvevi ymawvili _ erT weliwadze naklebi 

drois ganmavlobaSi cxrajer iqna moTavsebuli sagamoZiebo izolatorSi, 

ramac mTlianobaSi 119 dRe Seadgina. evropulma sasamarTlom ganmarta, rom 

xelisuflebis organoebi valdebulni iyvnen, SeeqmnaT saTanado pirobebi 

saganmanaTleblo miznebis misaRwevad. arasrulwlovanis dakaveba 

 

`faqtobrivi izolaciis pirobebSi, saganmanaTeblo seminarebze 

momzadebuli mosamsaxure personalis daxmarebis gareSe, ar SeiZleba 

CaiTvalos raime saganmanaTleblo miznisaTvis xelis Sewyobad.~ 

  

saqmeSi `nilseni daniis winaaRmdeg~ evropulma sasamarTlom ganmarta, 

rom bavSvis moTavseba fsiqiatriul saavadmyofoSi misi nebis sawinaaRmdegod, 

Tumca dedis Txovnis safuZvelze, iyo ara Tavisuflebis aRkveTa, aramed 

`bavSvis interesebis sasargeblod dedis sameurveo uflebebis saTanado 

ganxorcieleba~.227 saqmeSi `suzi koniarska gaerTianebuli samefos 

winaaRmdeg~, romelSic sasamarTloebis mier miRebuli iqna gadawyvetileba 

arasrulwlovanis usafrTxo sacxovrebel adgilas gadayvanis Taobaze, 

evropulma sasamarTlom miiCnia, rom ganmcxadebels Tavisufleba aRekveTa, 

radgan erovnul sasamarTloebs ar hqondaT ganmcxadebelze meurveobis 

ufleba. miuxedavad amisa, evropulma sasamarTlom CaTvala, rom dakavebis 

Sesaxeb gadawyvetileba `saganmanaTleblo zedamxedvelobis~ mizniT da, aqedan 

gamomdinare, me-5 muxlis 1-li punqtis `d” qvepunqtis Sesabamisad iqna 

miRebuli, radgan ganmcxadebeli _ fsiqopaTiiT daavadebuli arasrulwlovani 

_ gagzavnili iqna mZimed daavadebul axalgazrda pirTa specializebul 

sacxovrebel adgilas, sadac Sesabamisi saganmanaTleblo programa 

xorcieldeboda.228 

meore safuZveli aris arasrulwlovanTa dakaveba sasamarTlos winaSe 

wardgenis mizniT `mavne garemosgan maTi mocilebis uzrunvelsayofad~. 

aRniSnuli situacia ar gulisxmobs sisxlis samarTlis danaSaulis CadenaSi 

eWvmitanili an braldebuli arasrulwlovanis dapatimrebas. Tumca norma 

                                                            
226 `bumari belgiis winaaRmdeg~ (Boumar v. Belgium), 1988 wlis 29 Tebervali. 
227 `nilseni daniis winaaRmdeg~  (Nielsen v. Denmark), 1988 wlis 28 noemberi. 
228 `suzi koniarska gaerTianebuli samefos winaaRmdeg~ (Suzie Koniarska v. the United Kingdom), 2000 
wlis 12 oqtomberi. 
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vrceldeba danaSaulis CadenaSi braldebuli arasrulwlovanis patimrobaze 

fsiqiatriuli gamokvlevisa da im moxsenebis momzadebis dros, romelic 

iZleva ama Tu im gadawyvetilebis miRebis rekomendacias. es gadawyvetileba 

SeiZleba exebodes arasrulwlovans an mis dapatimrebas mzrunvelobaSi 

gadacemis sakiTxis sasamarTlo ganxilvisas.229 

 

 

19. komentari 
 

im arasrulwlovanebTan dakavSirebiT, romlebsac pirvelad aqvT 

Cadenili naklebad mZime danaSuli, sisxlis samarTlis kodeqsi 

sisxlissamarTlebrivi pasuxismgeblobisagan gaTavisuflebas iTvaliswinebs, 

Tuki sasamarTlo miiCnevs, rom piris gamosworeba mizanSewonilia 

aRmzrdelobiTi zemoqmedebis iZulebiTi RonisZiebis gamoyenebiT.230 aseTi 

RonisZieba, inter alia, aris arasrulwlovanis moTavseba specialur 

aRmzrdelobiT an samkurnalo-aRmzrdelobiT dawesebulebaSi, rac ar unda 

aRematebodes arasrulwlovanis mier Cadenili danaSaulisTvis am kodeqsiT 

gaTvaliswinebuli sasjelis maqsimalur vadas. 

`ganaTlebis Sesaxeb~ saqarTvelos kanonis mixedviT,231 specialuri 

aRmzdelobiT-saganmanaTleblo dawesebulebebi iqmneba im moswavleTaTvis, 

romlebic sazogadoebisTvis miuRebeli da normidan gadaxrili qceviT 

xasiaTdebian. aseT dawesebulebebSi specialuri pedagogiuri meTodebis 

gamoyenebiT xorcieldeba moswavleTa aRzrda da swavleba, saxelobo da/an 

dawyebiTi profesiuli momzadeba, Seqmnilia TviTganviTarebis pirobebi. aseT 

saaRmzrdelo-saswavlo dawesebulebebSi moswavleebi SeiZleba gaigzavnon 

mxolod sasamarTlo gadawyvetilebis Sedegad 11 wlis asakis miRwevis 

Semdeg.232 

saqarTvelos sisxlis samarTlis saproceso kodeqsis 651-e muxli 

iTvaliswinebs arasrulwlovani braldebulis moTavsebas specialur 

daxurul sabavSvo dawesebulebaSi, rodesac cxovrebisa da aRzrdis 

pirobebis gamo SeuZlebelia misi datoveba adrindel sacxovrebel 

adgilas.AaRniSnuli unda moxdes sasamarTlos brZanebis safuZvelze. 

sisxlis samarTlis saproceso kodeqsi iTvaliswinebs arasrulwlovanis 

gadacemas mSoblebisTvis, meurvis an mzrunvelisTvis anda daxuruli sabavSvo 

dawesebulebis administraciis meTvalyureobaSi im mizniT, rom aRniSnul 

pirTagan erT-erTma an administraciam ikisros werilobiTi valdebuleba, rom 

uzrunvelyofs arasrulwlovani braldebulis gamocxadebas gamomZiebelTan 

an, Sesabamisad, prokurorTan, sasamarTloSi, uzrunvelyofs, agreTve mis 

saTanado qcevas.233 es RonisZieba Seadgens sisxlis samarTlis saproceso 

kodeqsiT gaTvaliswinebuli aRkveTis RonisZiebis erT-erT saxes.234 

 
 

                                                            
229 ix. `iqsi Sveicariis winaaRmdeg~ (“X. v. Switzerland“) (1979) da `bumari belgiis winaaRmdeg~ 

(“Boumar v. Belgium“). 
230 ssk 90-e muxli. 
231 1997 wlis 27 ivnisi. 
232 41-e muxlis me-3 punqti. 
233 sssk 171-e muxlis 1-li nawili. 
234 sssk 152-e muxlis 1-li nawili. 
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3. infeqciur daavadebaTa gavrcelebis Tavidan asacileblad pirebis, agreTve 

suliT avadmyofebis, alkoholikebis, narkomanebis an mawanwalebis 

marTlzomieri dapatimreba 

 

me-5 muxlis 1-li punqtis `e” qvepunqti `infeqciur daavadebaTa 

gavrcelebis Tavidan asacileblad pirebis, agreTve suliT avadmyofebis, 

alkoholikebis, narkomanebis an mawanwalebis” marTlzomier dapatimrebas 

iTvaliswinebs. ama Tu im kategorias gankuTvnili pirebis dakavebis mizezTan 

dakavSirebiT sasamarTlom ganmarta, rom `isini miCneul unda iqnan ara marto 

periodulad saxifaTod sazogadoebrivi usafrTxoebisaTvis, aramed SesaZloa 

TviT maTive interesebi aucilebels xdides maT dakavebas~.235 

terminis `suliT avadmyofebi~ mniSvnelobis Taobaze evropis 

sasamarTlom daadgina, rom mas ar unda mieces `gansazRvruli interpretacia~, 

vinaidan cnebis `sulieri avadmyofoba~ samedicino mniSvneloba mudmivad 

viTardeba.236 cxadia, rom piri ar SeiZleba iqnes dapatimrebuli aRniSnuli 

debulebis safuZvelze `mxolod imitom, rom misi Sexedulebebi Tu qmedebebi 

gansxvavdeba sazogadoebaSi damkvidrebuli normebisagan~.237 sakiTxi, aris Tu 

ara piri suliT avadmyofi, unda gadawydes erovnuli kanonmdeblobis 

Sesabamisad, am ukanasknelis konkretul saqmesTan SefardebiT da Tanamedrove 

fsiqiatriis codnis safuZvelze. 

da mainc, dakaveba unda iyos `marTlzomieri~, rac gulisxmobs, rom igi 

unda ganxorcieldes kanonmdeblobis rogorc materialuri, ise saproceso 

normebis da konvenciis Sesabamisad da ar unda iyos TviTneburi. vinterverpis 

saqmeSi evropulma sasamarTlom Camoayaliba kriteriumebi, romlebic unda 

dakmayofildes, raTa suliT avadmyofis dapatimrebam `araTviTneburis~ 

kvalifikacia miiRos: 

 

 fsiqikuri moSliloba dadgenili unda iyos obieqturi samedicino 

eqspertiziT; 

 

 fsiqikuri moSlilobis xasiaTi an xarisxi sakmarisad mZime unda iyos, 

rom dakaveba gaamarTlos; 

 

 dakaveba unda grZeldebodes mxolod imdeni xnis ganmavlobaSi, 

ramdensac fsiqikuri moSlilobis xasiaTi da misi simZimis xarisxi saWiroebs; 

 

 im SemTxvevebSi, rodesac dakaveba ganusazRvrelia, perioduli ganxilva 

unda xdebodes piris gaTavisuflebis uflebamosilebis mqone sasamarTlos 

mier; 

 

 piri unda moTavsdes saavadmyofoSi, klinikaSi an sxva Sesabamis 

dawesebulebaSi, sadac nebadarTulia aRniSnuli kategoriis pirTa yofna.238 

 

                                                            
235 ix. `guzardi italiis winaaRmdeg~ (Guzzardi v. Italy) (sulierad daavadebuli pirebi, 

alkoholikebi da narkomanebi). 
236 ix. `vinterverpi niderlandebis winaaRmdeg~ (Winterwerp v. the Netherlands), 1979 wlis 24 

oqtomberi. 
237 Idem. 
238 ix. saqme `iqsi gaerTianebuli samefos winaaRmdeg~ (X. v. the United Kingdom) (1981); `aSingdeini 
gaerTianebuli samefos winaaRmdeg~ (Ashingdane v. the United Kingdom) (1985). 
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pirveli piroba ar vrceldeba sagangebo situaciebze. ase magaliTad, 

vinterverpis saqmeSi ganmcxadebeli fsiqiatriul saavadmyofoSi winaswari 

samedicino rekomendaciis gareSe burgomistris gankargulebiT moaTavses mas 

Semdeg, rac igi policiis sakanSi mwoliare sruliad SiSveli ixiles.239 

miuxedavad amisa, igulisxmeba, rom Tu zogierTi garemoebebis arsebobisas 

dasaSvebi xdeba adamianis gadaudebeli dakaveba, miRebuli unda iqnes 

samedicino Tanxmoba, Tundac droebiTi, dakavebidan umoklesi drois 

ganmavlobaSi. saqmeSi `varbanovi bulgareTis winaaRmdeg~ ganmcxadebeli 

daakaves prokuroris iseTi gadawyvetilebis safuZvelze, romelic samedicino 

eqspertis konsultaciis gareSe iqna miRebuli. evropulma sasamarTlom 

miiCnia, rom patimroba aramarTlzomieri iyo, vinaidan `danamdvilebiT ar 

Canda, rom ganmcxadebeli suliT avadmyofi iyo.~ aRniSnul saqmeSi evropis 

sasamarTlo ganxilvis Sedegad mivida daskvnamde, rom `fsiqiatris mier 

dokumentur mtkicebulebaTa winaswari Sefaseba SesaZlebeli da aucilebeli 

iyo.~ evropulma sasamarTlom daaskvna, rom ar arsebobda pretenzia imasTan 

dakavSirebiT, rom saqme sagangebo situacias exeboda. amasTan, ganmcxadebels 

sulieri avadmyofobis istoria ar gaaCnda da man Tavisi fsiqikuri 

janmrTelobis damadasturebeli samedicino cnobac waradgina. am pirobebis 

gaTvaliswinebiT evropulma sasamarTlom miuReblad cno ganmcxadeblis 

dakaveba da patimroba, romelic ganmcxadeblis fsiqikuri mdgomareobis 

Taobaze prokurorisa da policiis moxelis Sexedulebebs (fsiqiatris 

yovelgvari Sefasebis gareSe) emyareboda.240 

aseve mniSvnelovania imis aRniSvna, rom me-5 muxlis 1-li punqtis `e” 

qvepunqti ar gulisxmobs `mkurnalobis uflebas~, rogorc amas amtkicebda 

ganmcxadebeli vinterverpis saqmeSi. ganmcxadeblis TqmiT, aRniSnuli norma 

iTvaliswinebda saTanado mkurnalobas `imis uzrunvelsayofad, rom igi ar 

yofiliyo dapatimrebuli ufro didi xniT, vidre es iqneboda absoluturad 

aucilebeli~. miuxedavad amisa, aSingdeinis saqmeSi evropulma sasamarTlom 

daadgina, rom unda yofiliyo `garkveuli kavSiri nebadarTuli Tavisuflebis 

aRkveTis safuZvelsa da patimrobis adgilsa da pirobebs Soris~, igulisxma 

ra, rom suliT avadmyofi piris Tavisuflebis aRkveTis Sesaxeb 

gadawyvetilebis aRsrulebac `marTlzomierebis” moTxovnis nawilia. Tumca 

dapatimrebuli suliT avadmyofi pirisTvis samedicino mkurnalobis 

aRmouCenlobam SeiZleba, me-3 muxlis Sesabamisad, wamoWras sakiTxi 

`araadamianuri mopyobis~ akrZalvis TvalsazrisiT. 

mawanwalebis sakiTxi evropuli sasamarTlos winaSe dadga saqmeSi `de 

vilde, oomsi da versipi belgiis winaaRmdeg~. sasamarTlom me-5 muxlis 1-li 

punqtis `e” qvepunqtis mniSvnelobis gansazRvrisTvis faqtobrivad 

gaiTvaliswina `mawanwalebis~ belgiis sisxlis samarTlis kodeqsSi mocemuli 

ganmarteba: `pirebi, romlebsac ar gaaCniaT mudmivi sacxovrebeli adgili, 

saarsebo saSualeba da mudmivi saqmianoba an profesia~. saqmeSi `guzardi 
italiis winaaRmdeg~ evropis sasamarTlom uaryo mTavrobis mtkiceba, rom 

mafiis saqmianobaSi monawileobaSi eWvmitanili pirebi, romelTac Semosavlis 

dadgenili wyaro ar gaaCniaT, Seesabamebian terminis `mawanwalebi~ 

mniSvnelobas. belgiis saqmeSi, romelSic ganmcxadeblebi maTive nebiT iyvnen 

dapatimrebulni, evropulma sasamarTlom daadgina, rom Tavisuflebis 

                                                            
239 miuxedavad imisa, rom evropulma sasamarTlom `marTlzomierad~ CaTvala gadaudebeli 

patimroba, daniis kanonmdeblobaSi cvlileba iqna Setanili ise, rom aucilebeli gaxda 

winaswari samedicino rekomendacia. 
240 `varbanovi bulgareTis winaaRmdeg~  (Varbanov v. Bulgaria), 2000 wlis 5 oqtomberi. 
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uflebaze uari ar unda iTqvas da sasamarTlos gadawyvetileba maSinac ki 

aucilebelia, roca Tavisuflebis aRkveTa patimris TanxmobiT xorcieldeba. 

patimrobis marTlzomierebis Sefasebisas igulisxmeba, rom evropuli 

sasamarTlo iseTive midgomas iCens, rogorsac suliT daavadebulTa 

SemTxvevaSi, miuxedavad imisa, rom narkomanebTan, alkoholikebTan, agreTve 

infeqciur daavadebaTa gavrcelebis Tavidan acilebis mizniT dakavebasTan 

dakavSirebiT mxolod ramdenime ganacxadi arsebobs. `alkoholikis~ 

mniSvnelobis gansazRvrisas, me-5 muxlis 1-li punqtis `e” qvepunqtis 

miznebidan gamomdinare, saqmeSi `vitold litva poloneTis winaaRmdeg~ 

evropulma sasamarTlom daadgina, rom 

 

`pirebi, romlebic samedicino diagnoziT ar arian miCneulni 

`alkoholikebad~, Tumca alkoholis zemoqmedebis dros TavianTi 

qmedebiTa da saqcieliT safrTxes uqmnian sazogadoebriv wesrigs an 

sakuTar Tavs, SeiZleba dapatimrebulni iqnen sazogadoebis an maTive 

interesebis _ janmrTelobisa Tu piradi usafrTxoebis _ dacvis 

mizniT.~ 

  

sasamarTlos ganmartebiT, aRniSnuli ar niSnavs imas, rom konvenciis me-

5 muxlis 1-li punqtis `e” qvepunqti `uSvebs piris dapatimrebas mxolod 

alkoholis miRebis gamo~. ufro metic, evropulma sasamarTlom ganmcxadeblis 

gamosafxizlebel centrSi patimroba TviTneburad miiCnia, radgan misi 

saqcielidan ar Canda, rom sazogadoebas an sakuTar Tavs safrTxes uqmnida 

da arc nasvami pirebisTvis qveynis Sidasaxelmwifoebrivi kanonmdeblobiT 

gaTvaliswinebuli alternatiuli zomebi ganxilula. sasamarTlom aRniSna, 

rom, Sidasaxelmwifoebrivi kanonmdeblobis Tanaxmad, `nasvami piris 

Tavisuflebis aRkveTa aucilebeli ar aris, vinaidan igi SeiZleba policiis 

mier sazogadoebrivi zrunvis dawesebulebaSi an mis sacxovrebel adgilas 

iqnes wayvanili~. aqedan gamomdinare, evropulma sasamarTlom ganmcxadeblis 

gamosafxizlebel centrSi patimroba aramarTlzomierad miiCnia.241 

 

 

20. komentari 
 

 

infeqciuri daavadebebi 

 

saxelmwifo sazRvris reJimisa da dacvis wesis242 Tanaxmad, infeqciuri 

daavadebebis gavrcelebis safrTxis SemTxvevaSi SeiZleba moZraoba SeCerdes 

an gamocxaddes karantini saxelmwifo sazRvarze prezidentis 

gadawyvetilebis Sesabamisad. 

sisxlis samarTlis saproceso kodeqsis 166-e muxli iTvaliswinebs, rom 

Sinapatimroba, rogorc aRkveTis RonisZieba, SeiZleba Seefardos pirs, 

romlis sruli izolaciac aucilebeli ar aris da exeba, maT Soris, 

infeqciuri sneulebiT daavadebul pirs. 

 

 

suliT avadmyofebi 

 

                                                            
241 `vitold litva poloneTis winaaRmdeg~  (Witold Litwa v. Poland), 2000 wlis 4 aprili. 
242 damtkicebulia saqarTvelos prezidentis 1999 wlis 20 dekembris brZanebulebiT.  
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saqarTvelos sisxlis samarTlis kodeqsis Tanaxmad, samedicino  

xasiaTis iZulebiTi RonisZieba SeiZleba Sefardebuli iqnes sasamarTlos 

mier, Tu 

 

a) pirma Seuracxaobis mdgomareobaSi Caidina am kodeqsiT 

gaTvaliswinebuli marTlsawinaaRmdego qmedeba; 

 b) danaSauli Cadenilia SezRuduli Seracxaobis mdgomareobaSi;  

g) piri danaSualis Cadenis Semdeg daavadda fsiqikurad, rac 

SeuZlebels xdis sasjelis daniSvnas an aRsrulebas. 

 

sisxlis samarTlis kodeqsi ganasxvavebs samedicino xasiaTis iZulebiT 

RonisZiebaTa oTx saxes: dispanserul fsiqiatriul mkurnalobas; 

fsiqiatriul saavadmyofoSi moTavsebas Cveulebrivi meTvalyureobiT; 

fsiqiatriul saavadmyofoSi moTavsebas gaZlierebuli meTvalyureobiT; 

fsiqiatriul saavadmyofoSi moTavsebas mkacri meTvalyureobiT. 

sasamarTlo wyvets samedicino xasiaTis iZulebiTi RonisZiebis 

Sefardebis sakiTxs eqim-fsiqiatrTa komisiis daskvnis safuZvelze.243 

samedicino xasiaTis iZulebiTi RonisZieba SeiZleba Sefardebuli iqnes 

mxolod im SemTxvevaSi, rodesac piris fisiqikuri mdgomareoba safrTxes 

uqmnis TviTon mas an sxvas, anda Seicavs sxvagvari arsebiTi zianis 

saSiSroebas.244 piri, romlis mimarTac gamoyenebulia samedicino xasiaTis 

iZulebiTi RonisZieba, mowmdeba eqim-fsiqiatrTa komisiis mier ara ugvianes 6 

Tvisa imis gadasawyvetad, arsebobs Tu ara aseTi RonisZiebis Sewyvetis an 

Secvlis Sesaxeb sasamarTloSi wardginebis Setanis safuZveli. Tu aseTi 

safuZveli ar arsebobs, Sesabamisi dawesebulebis administraciam, romelic 

axorcielebs iZulebiT mkurnalobas, unda warudginos sasamarTlos daskvna 

iZulebiTi RonisZiebis gagrZelebis Taobaze. aRniSnul gagrZelebas pirvelad 

SeiZleba adgili hqondes samedicino xasiaTis iZulebiTi RonisZiebis 

aRsrulebis dawyebis momentidan eqvsi Tvis gasvlis Semdeg, xolo SemdgomSi 

– yovelwliurad.245 

`fsiqiatriuli daxmarebis Sesaxeb~ saqarTvelos kanoni, romelic 

miRebuli iqna sisxlis samarTlis kodeqsis miRebamde, 1995 wlis 21 marts, 

uzrunvelyofs fsiqikurad daavadebul pirTa samedicino da socialur 

daxmarebas, icavs maT uflebebsa da interesebs da sazogadoebas fsiqikurad 

daavadebul pirTa sazogadoebrivad saSiSi qmedebebisgan. kanoni 

iTvaliswinebs aseT pirTa uflebebsa da dacvis garantiebs, maT Soris, 

advokatis daxmarebis miRebis uflebas, saCivrisa Tu gancxadebis Setanas 

sasamarTlo Tu sxva dawesebulebebSi.246 

kanoni iTvaliswinebs, rom daxmareba gaewioT stacionarul pacientebs, 

rodesac SeuZlebelia, rom maT samedicino daxmareba gaewioT, rogorc 

ambulatoriul pacientebs. stacionaruli daxmarebis gaweva gulisxmobs piris 

fsiqiatriul dawesebulebaSi moTavsebas. pacients ufleba aqvs, inter alia, 
Sexvdes Tavis advokats mowmeebis gareSe.247 

nebayoflobiTi mkurnaloba pirs utardeba Cveulebrivi reJimis 

fsiqiatriul saavadmyofoSi an sxva tipis Ria dawesebulebaSi. saeqimo 

komisiam 48 saaTis ganmavlobaSi unda gamoikvlios pacienti da miiRos 

                                                            
243 ssk 107-e muxli. 
244 ssk 101-e muxlis me-2 nawili. 
245 ssk 105-e muxli 
246 me-3 muxlis me-2 punqti. 
247 me-7 muxli. 
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saboloo gadawyvetileba. Tu nebayoflobiT stacionirebuli pacienti uars 

ambobs mkurnalobis gagrZelebaze, magram misi fsiqikuri daavadeba imdenad 

mwvavea, rom gadaudebeli mkurnalobis kriteriumebs akmayofilebs, pacientis 

mkurnaloba SeiZleba gagrZeldes misi, misi mSoblebis Tu meurvis survilis 

gareSe, komisiis daskvnis Sesabamisad.248 

me-9 muxli adgens gadaudebeli stacionaruli daxmarebis kriteriumebs. 

am dros 48 saaTis ganmavlobaSi komisiam unda Seamowmos pacientis fsiqikuri 

mdgomareoba da miiRos saboloo gadawyvetileba stacionaruli mkurnalobis 

gagrZelebis Sesaxeb. pacientis Tanxmobis gareSe mkurnalobis gagrZelebis 

gadawyvetilebis miRebisas komisia valdebulia, acnobos amis Taobaze 

prokurors da pacientis meurves gadawyvetilebis miRebidan 48 saaTis 

ganmavlobaSi.249 

kanoni iTvaliswinebs fsiqiatriul stacionarSi iZulebiTi mkurnalobis 

daniSvnas sasamarTlos brZanebiT, romelic miiReba sasamarTlo-fsiqiatriuli 

eqspertizis komisiis daskvnis safuZvelze.250 sasamarTlo wyvets mkurnalobis 

Sewyvetis an reJimis moxsnis sakiTxs komisiis daskvnis Sesabamisad. im pirebis 

iZulebiTi mkurnaloba, romelTac sazogadoebrivad saSiSi qmedeba Caidines 

Seuracx mdgomareobaSi, xorcieldeba sisxlis samarTlis kodeqsis Sesabamisi 

muxlebis Tanaxmad.251 

 

 

narkomanebi da alkoholikebi 

 

saqarTvelos sisxlis samarTlis kodeqsis Tanaxmad, samedicino 

xasiaTis iZulebiTi RonisZieba SeiZleba Seefardos sasamarTlos mier, Tu 

piri saWiroebs gankurnebas alkoholizmisgan an narkomaniisgan.252 specialur 

narkologiur-profilaqtikur dawesebulebaSi moTavseba gaZlierebuli 

meTvalyureobis qveS Seadgens samedicino xasiaTis iZulebiT RonisZiebas, 

romelic aRniSnuli kategoriis pirTa mimarT gamoiyeneba. gansxvavebiT 101-e 

muxlisagan, romelic iTxovs kavSirs piris  fsiqikur mdgomareobasa da 

aramarTlzomier qmedebas Soris, alkoholikebsa da narkomanebze aseTive 

dacva ar vrceldeba. 

 

 

mawanwalebi 

 

saqarTvelos sisxlis samarTlis kanonmdebloba mawanwalobas 

danaSaulebrivad da dasjadad ar acxadebs, gansxvavebiT saqarTvelos 

sabWoTa socialisturi respublikis sisxlis samarTlis kodeqsisgan.253 am 

ukanasknelis 234-e muxlis Sesabamisad, mawanwaloba isjeboda 2 wlamde vadiT 

Tavisuflebis aRkveTiT. muxli gauqmebuli iqna saqarTvelos saxelmwifo 

sabWos 1992 wlis 3 agvistos dekretiT. 

 

 

                                                            
248 me-8 muxli. 
249 me-9 muxli. 
250 kanoni miuTiTebs sisxlis samarTlis kodeqsis 58-e da 59-e muxlebze, romlebic 2000 wlis 

1-l ivnisamde moqmedi adrindeli sisxlis samarTlis kodeqsis Sesabamisi muxlebia. amJamad 

moqmed kodeqsSi es aris 101-e muxli. 
251 me-10 muxli. 
252 ssk 101-e muxlis, 1-li nawili. 
253 miRebulia 1960 wels, ZalaSi iyo cvlilebebiTa da damatebebiT 2000 wlis 1-l ivnisamde. 
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IV Tavi: dakavebis safuZvlebis dauyovnebeli  

    Setyobinebis valdebuleba 
 

 

konvenciis me-5 muxlis me-2 punqti iTvaliswinebs dacvis mniSvnelovan 

garantiebs adamianis Tavisuflebis aRkveTis uflebamosilebis borotad 

gamoyenebis winaaRmdeg: yvela dakavebuls misTvis gasageb enaze dauyovnebliv 

unda ecnobos dakavebis safuZvlebi da mis winaaRmdeg wayenebuli yvela 

braldeba. yovelive aman SesaZlebloba unda misces Sesabamis pirs, 

gaacnobieros arsebuli mdgomareoba da mieces gatarebuli RonisZiebis 

gasaCivrebis saSualeba. dasabuTebuli Tavisuflebis aRkveTis bevr 

SemTxvevaSi ganmartebas SeiZleba dadebiTi efeqti mohyves, radgan, jer erTi, 

naTels mohfens im garemoebas, rom winaaRmdegobis gaweva uadgiloa da, 

meorec, Sesabamis Tanamdebobis pirebs uadvilebs samsaxurebrivi davalebis 

Sesrulebas. garda amisa, aucilebloba ganmartebisa, Tu ratom xorcieldeba 

aRniSnuli RonisZieba, savaraudod, xels uwyobs sajaro moxeleebs, raTa 

Seafason, moqmedeben Tu ara TavianTi uflebamosilebis farglebSi, da Tavi 

Seikavon iseTi qmedebisagan, romelsac aranairi gamarTleba ar SeiZleba 

hqondes. ra Tqma unda, dakavebis safuZvlebis Setyobineba _ an amisagan Tavis 

Sekaveba _ saboloo jamSi mniSvnelovani faqtori iqneba sasamarTlo 

organosaTvis, romelic moiwveva gadawyvetilebis gamosatanad imis Taobaze, 

Tu ramdenad aris misaRebi Tavisuflebis aRkveTa. dakavebis safuZvlebis 

Setyobinebis valdebulebis Sesrulebisas arsebiTi mniSvneloba eniWeba 

valdebulebis warmomSob pirobebs, ganmartebis xasiaTs, Sesabamisi pirisaTvis 

micemuli ganmartebis gasageb xasiaTs da ganmartebis micemamde gasuli drois 

xangrZlivobas. 

 

 

1. valdebulebis warmoSobis momenti 

 

dakavebis mizezebis Setyobinebis valdebulebis dakisrebisas me-5 

muxlis me-2 punqti `dakavebul~ pirs da arsebul `braldebas~ axsenebs. aseTma 

formulirebam ar unda migviyvanos im daskvnamde, TiTqos mizezebis 

Setyobinebis aucilebloba mxolod sisxlis samarTalwarmoebis konteqstSi 

warmoiSoba. dReisaTvis dadgenilia, rom mizezebi Tavisuflebis aRkveTis 

nebismier SemTxvevaSi unda iqnes Setyobinebuli. dakavebis mizezebis codnis 

gareSe pirs ar SeuZlia Tavisuflebis aRkveTis marTlzomierebis gasaCivreba. 

amasTan, mxedvelobaSi unda iqnes miRebuli, rom aRniSnuli valdebuleba, 

Tavisuflebis aRkveTis absoluturad yvela SemTxvevaSi, warmoiSoba ise, rom 

Tavisuflebis aRkveTis xelaxali Sefardeba, droebiTi gaTavisuflebis ama 

Tu im formis Semdeg (iqneba es giraoTi gaTavisufleba Tu msjavrdebulis 

nebarTviT gaTavisufleba), ganmartebas moiTxovs, Tundac Tavdapirveli 

Tavisuflebis aRkveTa ganmartebuli yofiliyo.254 

 

 

                                                            
254 ix. ganacxadi #4741/71, `iqsi belgiis winaaRmdeg~ (X. v. Belgium), 43 CD 14 (1973). evropulma 

sasamarTlom ar CaTvala saWirod, Tavisi Sexeduleba gamoexata am sakiTxTan dakavSirebiT 

1981 wlis 5 noembris saqmeSi `iqsi gaerTianebuli samefos winaaRmdeg~ (X v. the United Kingdom), 

magram xazi gausva ganmartebis mniSvnelobas me-5 muxlis me-4 punqtiT gaTvaliswinebuli 

Tavisuflebis aRkveTis marTlzomierebis gasaCivrebis uflebis efeqtiani ganxorcielebis 

konteqstSi. 
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2. ganmartebis xasiaTi 

 

foqsis, kempbelis da hartlis saqmeSi evropis sasamarTlom xazgasmiT 

aRniSna, rom Sesabamis pirs unda ecnobos Tavisuflebis aRkveTis arsebiTi 

samarTlebrivi da faqtobrivi safuZvlebi, romlebic SemdgomSi miscems 

saSualebas, dakavebis an patimrobis kanonierebis gasaCivrebis mizniT 

mimarTos sasamarTlos. amitom ar iqneba sakmarisi mxolod formaluri 

miTiTeba kanonis debulebaze, romelic iTvaliswinebs Tavisuflebis aRkveTas, 

rogorc amas Tavdapirvelad adgili hqonda foqsis, kempbelis da hartlis 

saqmeSi. saWiroa, raime gziT mieTiTos am normis Sefardebis materialur 

safuZvelze, rac, Tavis mxriv, uCvenebs, xvdeba Tu ara konkretuli pirobebi 

normis moqmedebis farglebSi da aris Tu ara misi Sefardeba aRniSnul 

konkretul konteqstSi TviTneburi. evropuli sasamarTlos azriT, foqsis, 

kempbelis da hartlis saqmeSi me-5 muxlis me-2 punqtis moTxovnebi ZiriTadad 

dakmayofilebuli iyo, radgan miCneuli iqna, rom dakavebis safuZvlebi gaecno 

ganmcxadeblebs, ramdenadac isini daikiTxnen konkretuli 

sisxlissamarTlebrivi qmedebis gamo da eWvmitanilni iqnen akrZaluli 

organizaciebis wevrobaSi. gadawyvetilebaSi xazgasmulia, rom me-5 muxlis me-

2 punqtis moTxovnis dasakmayofileblad unda arsebobdes konkretulobis 

xarisxi. im konkretul qmedebaze miTiTebis gareSe, romelic Tavisuflebis 

aRkveTis mizezs warmoadgens, naklebad savaraudoa, rom Sesabamisma pirma 

gansazRvros, iyo Tu ara gamarTlebuli dakavebis uflebamosilebis 

gamoyeneba.255 umetes SemTxvevaSi, albaT, umjobesia, ganmarteba Sesabamisi 

pirisTvis im moxelis pirdapiri gancxadebis saxiT iqnes micemuli, romelic 

Tavisuflebis aRkveTas axorcielebs, magaliTad, adamianisTvis imis TqmiT, 

rom igi ama Tu im dRes konkretuli saxlidan raimes qurdobaSi aris 

eWvmitanili. 

sisxlis samarTlis saqmeze dakavebis mizezebis Setyobinebis 

valdebuleba, savaraudod, moicavs informacias rogorc danaSaulis Sesaxeb, 

romelSic piri aris eWvmitanili, aseve imis Taobaze, Tu rogor aris igi mis 

CadenaSi gareuli. analogiurad, rodesac Tavisuflebis aRkveTa piris suliT 

avadmyofobas efuZneba, garkveulwilad unda mieTiTos mis qmedebaze, 

romelmac wamoWra sakiTxi, da diagnozze, romelic ganxorcielebuli 

proceduris msvlelobas amarTlebs. amis msgavsad, eqstradiciamde patimrobis 

SemTxvevaSi saWiroa Sesabamisi piris informireba Cadenili danaSaulisa da 

konkretuli qveynis mier eqstradiciis moTxovnis Taobaze. 

me-5 muxlis me-2 punqtiT gaTvaliswinebuli valdebuleba ufro 

SezRudulia, vidre valdebuleba, romelsac akisrebs me-6 muxlis me-3 punqtis 

`a” qvepunqti, romlis Tanaxmad braldebuls unda ecnobos wayenebuli 

braldebis arsi da safuZveli; gacilebiT met dazustebas saWiroebs meore 

SemTxveva, radgan es mniSvnelovani iqneba moaxloebuli sasamarTlo 

procesisTvis dacvis mosamzadeblad. 

 

 

3. ganmartebis garkveuloba 

 

                                                            
255 ix. `raizelisi litvis winaaRmdeg~ (Raišelis v. Lithuania), sadac sasamarTlom aRniSna, rom 

pirs dakavebis safuZvlebi ki ar ecnoba, aramed mieTiTa samarTlis rig normebze, konkretuli 

danaSaulebis dausaxeleblad; 1999 wlis 2 marti (gadawyvetileba daSvebadobis Sesaxeb) da 

2000 wlis 29 Tebervali (megobruli mogvareba). 
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mniSvnelovania, rom ganmarteba arateqnikuri eniT iyos formulirebuli. 

bevr TavisuflebaaRkveTil pirs SeiZleba ar gaaCndes inteleqtualuri 

SesaZlebloba Tu profesiuli gamocdileba, rom kanonmdeblobis 

sirTuleebSi gaerkves. mTavaria, rom pirma gaigos, Tu ra xdeba mis Tavs, da 

amitom piris individualuri SesaZleblobebis gaTvaliswineba yovelTvis 

aucilebelia. es mizani miiRweva, rodesac Tavisuflebis aRkveTis sanqcirebis 

oficialuri dokumenti, rogoric aris dakavebis sanqcia an sasamarTlos 

brZaneba, sazogadod gasagebi eniT aris Camoyalibebuli. Tumca es yovelTvis 

ar aris SesaZlebeli da radgan me-5 muxlis me-2 punqti Setyobinebis raime 

konkretul formas ar moiTxovs, moxeleTa axsna-ganmarteba oficialur 

dokumentebze dayrdnobiT SeiZleba savsebiT misaRebi iyos. ra Tqma unda, 

gasageb da gamartivebul enaze Setyobineba SeiZleba zogjer damatebiT 

Zalisxmevas saWiroebdes. rodesac piris asakis an sulieri mdgomareobis gamo 

efeqtiani Setyobineba SeuZlebelia, mizezebi unda ecnobos masze meurveobis 

mqone pirs, magaliTad, mcirewlovani bavSvis mSobels an Sesabamisi piris 

interesebis warmodgenaze uflebamosil sxva pirs. 

rodesac TavisuflebaaRkveTil pirs oficialuri ena ar esmis, 

ganmarteba misTvis gasageb enaze unda mieces (es SeiZleba gulisxmobdes 

brailis enas an Jestebis enas). Tumca umetes SemTxvevaSi es ar iqneba 

problemuri sakiTxi, vinaidan ar aris aucilebeli, pirs ganmarteba mieces 

dakavebis sawyis momentSive da, amdenad, gamoCndeba SesaZlebloba, moiZebnos 

iseTi piri, romelsac SeeZleba, Sesabamis pirs gasageb enaze misces 

ganmarteba.256 

 

 

4. drois gansazRvra 

 

me-5 muxlis me-2 punqti adgens, rom pirs dakavebis mizezebi unda 

ecnobos `dauyovnebliv~ da ara `maSinve~. dakavebis mizezebis saTanadod 

ganmartebis miucemloba, rodesac ganmarteba SesaZlebelia, TavisTavad 

sakmarisi iqneba, raTa Tavisuflebis aRkveTa CaiTvalos TviTneburad da, 

amdenad, aramarTlzomierad me-5 muxlis miznebisaTvis. 

Tavdapirvel dakavebasa da adekvaturi ganmartebis micemis moments 

Soris intervalis dasaSveboba didad aris damokidebuli konkretuli saqmis 

garemoebebze. im SemTxvevebSi, rodesac eWvmitanilis Semdgomi dakiTxva piris 

mier Tavisuflebis aRkveTis mizezebis gasacnobiereblad sakmarisad aris 

miCneuli, evropul sasamarTlos oridan cxramet saaTamde gagrZelebuli 

drois Sualedebis mimarT protesti ar gamouTqvams. pirvel Sualeds adgili 

hqonda saqmeSi `miurei gaerTianebuli samefos winaaRmdeg~, xolo meores _ 

saqmeSi `dikme TurqeTis winaaRmdeg~.257 miuxedavad amisa, rogorc aRniSnul, 

ise sxva saqmeebSi evropulma sasamarTlom xazi gausva im garemoebas, rom 

intervali mxolod ramdenime saaTs Seadgenda.258 naklebad sarwmunoa, rom 

dRevandel dRes saqmeTa umetesobaSi misaRebi iyos erT dReze meti 

intervali. miuxedavad amisa, SesaZlebelia, rom ufro xangrZlivi periodebic 

                                                            
256 ix. ganacxadi #2689/65, `delkuri belgiis winaaRmdeg~ (Delcourt v. Belgium), 10 238 (1967), 
romelSic frangulad molaparake piris dakavebis sanqcia miRebuli iqna daniur enaze, magram 

Semdgomi dakiTxva Catarda frangulad. 
257 `dikme TurqeTis winaaRmdeg~  (Dikme v. Turkey), 2000 wlis 11 ivlisi. 
258 ix. `foqsi, kempbeli da hartli gaerTianebuli samefos winaaRmdeg~ (Fox, Campbell and Hartley v. 
the United Kingdom) (SvidsaaTnaxevari) da `keri gaerTianebuli samefos winaaRmdeg~ (Kerr v. the 
United Kingdom) (gadawyvetileba daSvebadobis Sesaxeb). 
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iyos misaRebi, rodesac adgili aqvs praqtikul sirTuleebs ganmartebis 

micemaSi, magaliTad, rodesac ver xerxdeba Tarjimnis swrafad monaxva. Tumca 

ar arsebobs safuZveli varaudisaTvis, rom sisxlis samarTlis procesis 

miRma termini `dauyovnebliv~ farTod ganimartos; cxadia, saqmeSi `van der 

leeri niderlandebis winaaRmdeg~ piris fsiqiatriul saavadmyofoSi 

moTavsebis mizezebis Setyobinebis aTi dRiT dayovneba calsaxad miuReblad 

CaiTvala. udavod, piris Tavisuflebis aRkveTis mizezebis codna Zalze 

mniSvnelovania maSinac ki, rodesac jer kidev ar aris aRZruli sisxlis 

samarTlis saqme da aseTi RonisZiebis marTlzomierebis gasaCivrebis uflebac 

aRniSnul SemTxvevaze Tanabrad vrceldeba. miuxedavad amisa, Setyobinebis 

dros specialuri Zalisxmevis gamoyeneba ar moiTxoveba, roca 

TavisuflebaaRkveTili piri (ra mizeziTac unda iyos) SeuZlebels xdis 

misTvis ganmartebis micemas; magaliTad, saqmeSi `keusa niderlandebis 

winaaRmdeg~, sadac sulierad daavadebuli piri saavadmyofoSi misi moTavsebis 

gadawyvetilebis Setyobinebamde gaiqca, me-5 muxlis me-2 punqtis darRveva ar 

dadginda.
259

 sasamarTlom CaTvala, rom dakavebis safuZvlebis Setyobineba 

saTanado wesiT moxda, rodesac piri saavadmyofos telefoniT daukavSirda 

da xelisuflebas ar ekisreboda raime damatebiTi valdebuleba, amgvari 

gadawyvetilebis miRebis Taobaze manamde ecnobebina misi advokatisTvis. 

 

 

21. komentari 
 

saqarTvelos konstituciis me-18 muxlis me-5 punqti iTvaliswinebs 

dakavebuli an dapatimrebuli piris uflebas, ganemartos misi uflebebi da 

Tavisuflebis SezRudvis safuZveli.  

saqarTvelos sisxlis samarTlis saproceso kodeqsis me-12 muxlis 

Tanaxmad, `dakavebulsa da dapatimrebuls dauyovnebliv unda ecnobos 

dakavebisa Tu dapatimrebis mizezi, safuZveli da danaSauli, romlis 

CadenaSic igi eWvmitanilia an romlis Cadenac mas bralad edeba.” 

sakonstitucio sasamarTlos 2003 wlis 29 ianvris gadawyvetilebis ZaliT, 

pirs aRniSnuli ufleba warmoeSoba saTanadod uflebamosili moxelis mier 

misTvis Tavisuflebis faqtobrivi SezRudvis momentisTanave. 

`ucxoelTa samarTlebrivi mdgomareobis Sesaxeb” saqarTvelos kanonis 

Tanaxmad, dakavebis SemTxvevaSi ucxoels dauyovnebliv unda ecnobos 

dakavebis mizezebi da wardgenili braldeba misTvis gasageb enaze, 

imavdroulad, mas unda ganemartos misi saproceso ufleba-movaleobani.260  

 

 

V Tavi. dapatimrebuli piris sasamarTlo xelisuflebis ganxorcilebaze 

        uflebamosili moxelis winaSe dauyovnebliv wardgenisa da 

        sasamarTlo procesis gonivrul vadaSi Catarebis an gaTavisuflebis 

        valdebuleba 

 

 

konvenciis me-5 muxlis me-3 punqtSi gaerTianebulia rigi arsebiTi 

garantiebisa, raTa Tavisuflebis aRkveTaA iyos gamonaklisi Tavisuflebis 

wesidan da dakavebasa da dapatimrebaze sasamarTlo xelisuflebis 

                                                            
259 `keusi niderlandebis winaaRmdeg~  (Keus v. the Netherlands), 1990 wlis 25 oqtomberi. 
260 me-17 muxlis me-3 punqti. 
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zedamxedveloba iqnes uzrunvelyofili. aRniSnuli punqti exeba mxolod 

patimrobas me-5 muxlis 1-li punqtis `g” qvepunqtis Sesabamisad. 

me-5 muxlis me-3 punqtiT gaTvaliswinebuli valdebuleba, 

uzrunvelyofili iqnes dakavebasa da dapatimrebaze sasamarTlo 

zedamxedvelobis ganxorcieleba, aerTianebs sam elements: zedamxedvelobis 

ganmaxorcielebeli piris statuss; patimrobis dasrulebas anu, sxva sityvebiT 

rom vTqvaT, Sesabamisi piris gaTavisuflebis uflebamosilebas; da dros, 

romlis farglebSic xorcieldeba zedamxedveloba. 

 

 

1. uflebamosili sasamarTlo organos xasiaTi 

 

uwinares yovlisa, me-5 muxlis me-3 punqti moiTxovs, rom me-5 muxlis 1-

li punqtis `g” qvepunqtis Sesabamisad dakavebuli an dapatimrebuli piri 

dauyovnebliv wardges mosamarTlis an sasamarTlo xelisuflebis 

ganxorcielebaze kanoniT uflebamosili sxva moxelis winaSe. Tu termini 

`mosamarTle~ ar badebs kiTxvebs, gamoTqmam `sasamarTlo xelisuflebis 

ganxorcielebaze kanoniT uflebamosili sxva moxele~ aiZula evropuli 

sasamarTlo, daezustebina, rom `moxele~ aris ara mosamarTle, aramed sxva 

piri. 

cxadia, konvenciis miRebisas bevri fiqrobda, rom `moxele~ SeiZleba 

prokurori yofiliyo. aseTi praqtika evropis sabWos mraval qveyanaSi iyo 

miRebuli da yuradReba ZiriTadad imis uzrunvelyofas eqceoda, rom 

prokuroris statuss me-5 muxlis me-3 punqtiT gaTvaliswinebuli kriteriumi 

daekmayofilebina, kerZod, prokurori yofiliyo piri, romelsac `sasamarTlo 

xelisuflebis ganxorcielebis uflebamosileba~ eqneboda. gansakuTrebuli 

mniSvneloba eniWeboda imis uzrunvelyofas, rom prokuraturas hqonoda 

iseTive saxis damoukidebloba aRmasrulebeli xelisuflebisagan, rogoric 

mosamarTles hqonda. 

magram praqtikam aCvena, rom SeuZlebelia, prokurorma aRniSnuli roli 

konvenciis moTxovnebis daurRvevlad Seasrulos. piroba, romelic 

gulisxmobs, rom `moxeles~ unda SeeZlos sasamarTlo xelisuflebis 

ganxorcieleba, niSnavs, rom Sesabamisi `moxele~ aris damoukidebeli 

aRmasrulebeli xelisuflebisagan da miukerZoebeli. amgvarma midgomam 

evropuli sasamarTlo im daskvnamde miiyvana, rom prokurorisTvis 

sasamarTlo ganxilvamde nebismier momentSi eWvmitanilis patimrobis vadis 

gagrZelebis gadawyvetis uflebamosilebis miniWeba ar aris SesabamisobaSi me-

5 muxlis me-3 punqtTan. yovelTvis iWreba problema prokuroris _ romelic 

Rebulobs gadawyvetilebas patimrobis Taobaze _ SesaZleblobis gamo, 

SemdgomSi monawileoba miiRos Sesabamisi piris braldebaSi. evropuli 

sasamarTlos azriT, gamoZiebisa da braldebis ori funqciis erTi da imave 

piris mier ganxorcieleba dauSvebelia. ZiriTad problemas warmoadgens is, 

rom prokurori samarTalwarmoebis mxarea da SeuZlebelia am rolis 

Semsrulebeli piri imave saqmeze sasamarTlos funqciis ganxorcielebisas 

miukerZoebuli iyos. sakiTxi, SeuZlia Tu ara prokurors mogvianebiT 

braldebis mxares gamosvla, umniSvnelovanesia. saqmeSi `huberi Sveicariis 

winaaRmdeg~ aRniSnuli evropuli sasamarTlosTvis sakmarisi aRmoCnda imis 

dasadgenad, rom ciurixis saolqo prokurorma ar daakmayofila me-5 muxlis 

me-3 punqtis moTxovnebi. analogiurad, saqmeSi `brinkati italiis winaaRmdeg~ 

me-5 muxlis me-3 punqtis darRveva dadginda, vinaidan braldebulis patimroba 

damtkicebuli iyo prokuroris mier, romelmac Semdgom daaskvna, rom saqme mis 
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teritoriul qvemdebareobaSi ar Sedioda da igi sxva olqis prokurors 

gadasca.
261

 evropulma sasamarTlom xazgasmiT aRniSna, rom, ramdenadac 

obieqturad Canda, rom patimrobis damtkicebis Semdeg pirveli prokurori 

SesaZloa samarTalwarmoebis Semdgom etapSic Careuliyo, eWvebi misi 

miukerZoeblobis Taobaze obieqturad dasabuTebuli iyo da arsebiTi 

mniSvneloba ar hqonda mogvianebiT imis gamovlenas, rom saqme mis 

iurisdiqciaSi ar Sedioda. is faqti, rom prokurori erT-erTi mxare ar 

gaxda, sruliad SemTxveviTi iyo da evropuli sasamarTlos gadawyvetilebis 

Sedegad italiis saproceso kodeqsidan patimrobis Sesaxeb gadawyvetilebis 

miRebisa Tu damtkicebis Taobaze prokuroris uflebamosilebis 

maregulirebeli norma amoRebuli iqna. 

xazgasmiT unda aRiniSnos, rom SesaZloa, miukerZoeblobis problema 

mosamarTleebis TanamdebobasTan mimarTebiTac warmoiSvas. precedentul 

samarTalSi bevri saqmea dakavSirebuli im sakiTxTan, aris Tu ara winaswari 

patimrobis gadawyvetis dros mosamarTlis monawileoba imgvari, rom misi 

TavmjdomareobiT warmarTuli procesi obieqtur miukerZoeblobasTan 

Seusabamod CaiTvalos. aRniSnul Seusabamobas aucileblad eqneba adgili, 

rodesac gadawyvetilebaSi dapatimrebuli piris braleulobis sakiTxi unda 

iqnes formulirebuli. 

Tumca obieqturi miukerZoeblobis problema prokuraturasTan 

mimarTebiT SesaZlebelia ufro mwvave iyos; ar aris gasakviri, rom bevrma 

qveyanam italiis magaliTi gadaiRo, radgan Znelia imis winaswar 

uzrunvelyofa, rom patimrobis Taobaze gadawyvetilebis mimRebma pirma 

SemdgomSi braldebaSi monawileoba ar miiRos. Tu ueWvelia, rom es problema 

ar iqneba, aucilebeli gaxdeba imis uzrunvelyofa, rom prokurori realurad 

iyos damoukidebeli ara marto politikuri zewolisagan, aramed 

xelmZRvanelobisaganac. zogierT SemTxvevaSi, SesaZloa, xelqveiTebi 

konkretul saqmeze TavianTi zedamxedvelis instruqciebs asrulebdnen. aqedan 

gamomdinare, isini damoukideblad ver CaiTvlebian. 

saqmeSi `asenovi da sxvebi bulgareTis winaaRmdeg~ ganmcxadebeli 

wardgenili iqna gamomZieblis winaSe, romelmac dakiTxa igi, oficialurad 

wauyena brali da miiRo gadawyvetileba misi winaswari patimrobis Sesaxeb. 

gamomZieblis gadawyvetileba daamtkica prokurorma da patimrobis vadis 

gagrZelebis Sesaxeb gadawyvetileba miiRes sxva prokurorebma. evropis 

sasamarTlom daadgina, rom, radgan SesaZlebeli iyo, erT-erTi am 

prokurorTagan sisxlis samarTalwarmoebis dros ganmcxadeblis winaaRmdeg 

gamosuliyo, isini ar iyvnen sakmarisad damoukidebelni an miukerZoebelni me-5 

muxlis me-3 punqtis miznebisTvis.262 

prokuroris uflebamosileba farTod iqna Seswavlili da ganxiluli 

evropuli sasamarTlos mier saqmeSi `nidbala poloneTis winaaRmdeg~. 

evropulma sasamarTlom Tavdapirvelad SeniSna, rom im dros moqmedi 

poloneTis kanonmdeblobis Tanaxmad, sisxlissamarTlebrivi saqmis 

samarTalwarmoebis dros braldebas prokurorebi axorcielebdnen. es 

ukanasknelni eqvemdebarebodnen generalur prokurors, romelic amave dros 

iusticiis ministris movaleobas asrulebda. aman arasakamaTo gaxada, rom 

prokurorebi TavianTi uflebamosilebis ganxorcilebisas eqvemdebarebian im 

xelisuflebis zedamxedvelobas, romelic aRmasrulebel Stos ganekuTvneba. 

sasamarTlom aseve daadgina, rom maTi, rogorc sajaro interesebis 

                                                            
261 `brinkati italiis winaaRmdeg~  (Brincat v. Italy), 1992 wlis 26 noemberi. 
262 `asenovi da sxvebi bulgareTis winaaRmdeg~ (Assenov and others v. Bulgaria), 1998 wlis 28 

oqtomberi. 
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damcvelis, roli, wamoWrili poloneTis mTavrobis mier, ar SeiZleba, 

aniWebdes maT sasamarTlos statuss. radgan prokurorebi sagamoZiebo da 

braldebis funqciebs asruleben, isini sisxlis samarTalwarmoebis mxared 

unda ganixilebodnen. Sesabamisad, evropulma sasamarTlom daadgina, rom 

poloneTis samarTlebriv sistemaSi prokurori `sasamarTlo xelisuflebis 

ganxorcielebaze kanoniT uflebamosili moxele~ ar iyo. is faqti, rom 

prokuroris gadawyvetilebis safuZvelze dakavebul an dapatimrebul pirebs 

patimrobis winaaRmdeg saCivris mosamarTlis winaSe Setana SeeZloT, xarvezis 

gamosworebis saSualebad ar ganixileboda, radgan patimrobis Sesaxeb 

gadawyvetilebebi prokurorebis mier miiReboda. evropuli sasamarTlos 

argumentis Tanaxmad, sasamarTlo gadasinjva ar iyo avtomaturi, igi 

ganmcxadeblis mier sasamarTloSi Setanil saCivarze iyo damokidebuli. 

amasTan, rogorc evropis sasamarTlom aRniSna, poloneTis kanonmdebloba ar 

iTvaliswinebda dacvis raime garantias im riskis winaaRmdeg, rom imave 

prokurors, romelmac miiRo gadawyvetileba ganmcxadeblis winaswari 

patimrobis Sesaxeb, mogvianebiT monawileoba ar mieRo braldebaSi.263 

 

 

2. uflebamosili sasamarTlo organos roli 

 

mosamarTlem, romlis winaSec piri wardgeba, patimrobis vadis 

gagrZelebis (im moTxovnis Tanaxmad, rom nebismieri dapatimrebuli piri 

gasamarTlebuli unda iqnes `gonivrul vadaSi~) an Sewyvetis sakiTxi unda 

gadawyvitos. nebismier gadawyvetilebas am sakiTxTan dakavSirebiT 

savaldebulo Zala unda hqondes. gadamwyvet sakiTxad gvevlineba Semdegi: me-5 

muxlis me-3 punqti adgens arCevanis saSualebas gaTavisuflebasa da gonivrul 

vadaSi gasamarTlebas Soris, magram patimrobis vadis gagrZelebac ki 

gamarTlebuli iqneba mxolod im SemTxvevaSi, rodesac saamisod arsebobs 

saqmesTan dakavSirebuli da sakmarisi mizezebi (rogorebicaa mimalvis, 

marTlmsajulebis ganxorcielebaSi Carevis, axali danaSaulis Cadenis an 

sazogadoebrivi wesrigis darRvevis safrTxe). Tumca SesaZloa, aqedan erTi an 

meti mizezi piris Tavdapirvelad dapatimrebisas arsebobdes, magram drois 

gasvlasTan erTad mniSvneloba dakargos da maSin piri unda 

gaTavisufldes.264 

ufro metic, Tu arsebobs piris patimrobis vadis gagrZelebis 

gamamarTlebeli mizezi, mainc srulad moqmedebs moTxovna, rom winaswari 

patimrobis periodi aragonivruli ar unda iyos. aRniSnuli unda gadawydes 

rogorc samarTalwarmoebis sirTulis, aseve saqmis momzadebis dros 

aqtiurobis xarisxis mxedvelobaSi miRebiT. xangrZlivi umoqmedeba, rogorc 

amas adgili hqonda saqmeSi `Tosi avstriis winaaRmdeg~, aucileblad 

migviyvans konvenciis darRvevamde. igive gadawyvetileba xazs usvams 

sasamarTlos pasuxismgeblobas, uzrunvelyos saqmis yovelgvari dayovnebis 

gareSe sasamarTlosTvis gadacema. am movaleobis Sesasruleblad mosamarTle 

mzad unda iyos, rom dawvrilebiT ganixilos rogorc Tavdapirveli 

patimrobis safuZveli _ rac SeiZleba sruliad Seusabamo iyos _ aseve misi 

vadis gagrZelebisTvis wardgenili mizezebi. sasamarTlo zedamxedvelobasTan 

dakavSirebuli SiSi xSirad gamomdinareobs mcdari Sexedulebidan, rom es 

aucileblad ganapirobebs damnaSaveebis gaTavisuflebas sasamarTlo 

                                                            
263 `nidbala poloneTis winaaRmdeg~  (Niedbala v. Poland), 2000 wlis 4 ivlisi. 
264 `letelie safrangeTis winaaRmdeg~ (Letellier v. France ); `tomazi safrangeTis winaaRmdeeg~ 

(Tomasi v. France). 
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ganxilvamde da, amdenad, am ukanasknelT gaqcevis an sxva danaSaulis Cadenis 

saSualeba miecemaT. Tumca gaTavisufleba avtomaturad ar xdeba. mosamarTle 

valdebulia, gamoikvlios patimrobis saqme da gasces dapatimrebis brZaneba, 

Tu warmodgenilia iuridiuli Zalis mqone dasabuTebuli mizezebi. amisTvis 

ar aris sakmarisi imis gancxadeba, rom arsebobs mimalvis saSiSroeba an 

mowmeebze zemoqmedebis SiSi; unda arsebobdes amis mtkicebuleba da 

Seswavlili unda iqnes misi safuZvlianoba (iseve, rogorc yvela 

mtkicebulebisa). amgvarad, mowmeze zemoqmedeba naklebad damajerebeli 

mizezia, rodesac ficiT ukve micemulia Cvenebebi. amasTan, mosamarTlis mier 

Camoyalibebuli motivebi realuri unda iyos da ara formaluri,265 naTels 

unda hfendes gaTavisuflebis Sesaxeb saCivris ardakmayofilebis mizezebs. 

amdenad, avtomaturi uari, iseve, rogorc dausabuTebeli gadawyvetilebebi, ar 

aris misaRebi. 

 

 

22. komentari 
 

evropuli konvenciis me-5 muxlis me-3 punqtiT gaTvaliswinebuli 

garantia umniSvnelovanesia im qveynebSi, sadac arsebobs policiis mxridan 

sisatikis Tu wamebis potenciuri saSiSroeba. es aris erTi im garantiaTagan, 

romlebic miznad isaxavs adamianis dacvas saxelmwifos mxridan mis 

TavisuflebaSi TviTneburi Carevisagan dakavebaze sasamarTlo xelisuflebis 

kontrolis dawesebis gziT. 

konstituciis erTaderTi debuleba, romelic SemxeblobaSia me-5 muxlis 

me-3 punqtTan, mocemulia me-18 muxlis me-5 punqtSi, romelic konvenciis 

debulebaSi gansazRvruli sami komponentidan dakavebisa da dapatimrebis 

sasamarTlo kontrols exeba: `dakavebuli Tu sxvagvarad 

TavisuflebaSezRuduli piri unda waredginos sasamarTlos gansjadobis 

mixedviT araugvianes 48 saaTisa. Tu momdevno 24 saaTis ganmavlobaSi 

sasamarTlo ar miiRebs gadawyvetilebas dapatimrebis an Tavisuflebis 

aRkveTis sxvagvari SezRudvis Sesaxeb, piri dauyovnebliv unda 

gaTavisufldes.” 

konstituciuri debulebis Semdgom, sisxlis samarTlis saproceso 

kodeqsiT,266 gamomZiebeli an, Sesabamisad, prokurori, braldebis wayenebis 

Semdeg, uflebamosilia, mimarTos mosamarTles SuamdgomlobiT dapatimrebis, 

rogorc aRkveTis RonisZiebis, Sefardebis Taobaze. braldebuli SeiZleba 

iyos dakavebuli ara umetes 24 saaTisa, vidre mosamarTle gamoitans 

gadawyvetilebas. 

zemoT ganxiluli iqna sisxlis samarTlis saproceso kodeqsis is 

xarvezi, rom mkafiod ar aris gamokveTili braldebulis sasamarTlos winaSe 

fizikuri wardgenis valdebuleba, da aRniSnuli iqna Sesabamisi organoebis 

praqtikaSi wamebis sawinaaRmdego komitetis mier gamovlenili darRvevebis 

Sesaxeb. 

aramarTebuli mopyrobis winaaRmdeg me-5 muxlis me-3 punqtis garantiebis 

konteqstSi aRsaniSnavia, rom sisxlis samarTlis saproceso kodeqsis 160-e 

muxlis me-2 nawili zogadad arafers ambobs aRkveTis RonisZiebis Sefardebis 

sakiTxis gadawyvetisas mosamarTlis valdebulebebze. me-2 nawilis 

Sesabamisad, mosamarTle ismens dapatimrebuli braldebulisa da misi 

damcvelis, agreTve prokurorisa da im gamomZieblis ganmartebebs, romelmac 

                                                            
265 rogorc amas adgili hqonda mansuris (Mansur) saqmeSi, 1995 wlis 8 ivnisi. 
266 160-e muxlis 1-li nawili. 
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mosamarTles mimarTa SuamdgomlobiT braldebulis dapatimrebis Sesaxeb. 

imavdroulad, 146-e muxlis me-8 nawili uflebamosils xdis momkvlevs an 

gamomZiebels, dakavebis mTeli vadis ganmavlobaSi Caataros sagamoZiebo 

moqmedebebi, inter alia, dakavebis kanonierebis Sesamowmeblad. sxva mxriv sisxlis 

samarTlis saproceso kodeqsi akmayofilebs sxva moTxovnebs mosamarTlis 

uflebamosilebaze piris gaTavisuflebasTan dakavSirebiT. 

konstitucia da sisxlis samarTlis saproceso kodeqsi konvenciasTan 

SesabamisobaSia im moTxovnasTan dakavSirebiT, rom piri unda wardges 

mosamarTlis winaSe `saswrafod,” imiT, rom orive mokle vadebs 

iTvaliswinebs. magram, rogorc es praqtikaSi xdeba, braldebis mxares 

tendencia aqvs, gadados dakavebulis wardgena mosamarTlis winaSe ukanasknel 

momentamde (wamebis sawinaaRmdego komitetis moxsenebis mixedviT, es vada 

xSirad aWarbebs TviT fiqsirebul vadasac da SeiZleba aRwevdes 7 dResac ki 

gamoZiebis interesebSi267). konstituciisa da sisxlis samarTlis saproceso 

kodeqsis zemoaRniSnuli formulireba xels uwyobs aseT gaWianurebas. 

 

 

3. zedamxedvelobis vada 

 

sasamarTlo zedamxedvelobis moTxovnis arsebiTi aspeqtia is, rom igi 

Tavdapirvel etapze `dauyovnebliv~ unda ganxorcieldes. es termini piris 

patimrobasTan dakavSirebiT nebismieri TviTnebobis upirobo akrZalvidan 

momdinareobs. dauyovneblobis moTxovna Tavdapirveli dapatimrebis aqtsa da 

im moments Soris intervalis zRvrul vadas adgens, rodesac is sasamarTlo 

zedamxedvelobas pirvelad daeqvemdebara. is aseve miuTiTebs, rom 

saerTaSoriso standartebi moiTxovs patimrobaze uflebamosili 

organoebisagan, SesaZlebloba miscen sasamarTloebs, ganaxorcielon 

zedamxedveloba pirvelsave realur SemTxvevaSi nebadarTuli maqsimaluri 

intervalis farglebSi. sxva sityvebiT rom vTqvaT, zRvruli vada 

individualuri saqmis garemoebebis jerovani gaTvaliswinebiT unda 

gamoiyenebodes. 

yofila saqmeebi, rodesac patimroba gacilebiT metxans gagrZelda, 

vidre es gonivrulad SeiZleboda misaRebad CaTvliliyo. evropulma 

sasamarTlom yovelgvari yoymanis gareSe daadgina darRveva saqmeSi `makgofi 
SvedeTis winaaRmdeg~, romelSic braldebulis dapatimrebidan sasamarTlos 

winaSe pirvelad wardgenamde 15 dRe iyo gasuli. sasamarTlo 

zedamxedvelobis 3 TviT dayovneba saqmeebSi `asenovi da sxvebi bulgareTis 

winaaRmdeg~ da `jesiusi litvis winaaRmdeg~ aseve dauyovneblobis moTxovnis 

darRvevad iqna miCneuli. darRvevas hqonda adgili saqmeSic `van der sluisi, 

zaoderveldi da klape niderlandebis winaaRmdeg~, sadac dayovneba 

TerTmetidan ToTxmet dRemde grZeldeboda (saqme samxedro brZanebebis 

darRvevas exeboda da mxedvelobaSi iqna miRebuli samxedro samsaxurisa da 

marTlmsajulebis moTxovnebis Taviseburebebi). amasTan, valdebulebis 

darRveva dadgindeba maSinac, rodesac Sualedebi aseTi ukiduresi ar aris. 

ase rom, xuTi da eqvsi dRiT dayovnebis dasaSvebobaSi evropuli sasamarTlos 

darwmuneba ver moxerxda.268 aqve unda aRiniSnos, rom saqmeSi `skoogStriomi 
                                                            
267 wamebis sawinaaRmdego komitetis mier saqarTvelos mTavrobisadmi wardgenili moxseneba, 

me-18 punqti. 
268 Sesabamisad, `kosteri niderlandebis winaaRmdeg~ (Koster v. the Netherlands) da `de iongi, 

baljeti da van den brinki niderlandebis winaaRmdeg~ (De Jong, Baljet and Van den Brink v. the 
Netherlands). 
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SvedeTis winaaRmdeg~ sasamarTlos winaSe wardgenis eqvsi dRiT dayovnebis 

Sesaxeb saCivari megobruli morigebiT gadawyda. 

sasamarTlo zedamxedvelobis vadebis dadgenis TvalsazrisiT yvelaze 

mniSvnelovani saqmea `brougani gaerTianebuli samefos winaaRmdeg~, romelSic 

ara marto dadginda, rom oTxi dRisa da eqvsi saaTis periodi metismetad 

xangrZlivia, aramed garkveulwilad naTeli moefina Tavdapirveli 

dapatimrebis Semdeg piris sasamarTlos winaSe wardgenis valdebulebis 

uSualo mizans. brouganis saqmeze dakavebuli iyo eWvmitanili teroristi. 

marTalia, evropuli sasamarTlo daeTanxma imas, rom terorizmis winaaRmdeg 

brZolis specifikur garemoebebs SeuZlia zegavlena moaxdinos sasamarTlo 

zedamxedvelobas daqvemdebarebamde patimrobis xangrZlivobaze, saqmis 

konkretuli garemoebebidan gamomdinare dadginda dauyovneblobis moTxovnis 

darRveva. Tumca evropuli sasamarTlo mzad iyo, daedasturebina iseT 

problemebze reagirebis aucilebloba, rogoric aris dasaSvebi da 

sasargeblo mtkicebulebebis Segrovebisas warmoqmnili siZneleebi, 

sasamarTlo eqspertizisTvis saWiro dro da aseT saqmeebSi arsebuli 

informaciis konfidencialuroba, magram sasamarTlo gaWianurebas mxolod 

SezRudul farglebSi uSvebda, vinaidan esmoda cnebis _ `dauyovnebliv~ _ da 

am moTxovnis mniSvneloba. evropis sasamarTlom daadgina, rom 

  

`saqmis specifikuri garemoebebisTvis iseTi mniSvnelobis miniWeba, rom 

gamarTlebuli iqnes patimrobis aseTi xangrZlivi periodi mosamarTlis 

an sxva sasamarTlo moxelis winaSe wardgenis gareSe, sityvis 

`dauyovnebliv~ cxadi mniSvnelobis dauSveblad farTo ganmarteba  

iqneboda.~ 

  

 aseTi ganmarteba 

 

`mniSvnelovnad Seasustebda me-5 muxlis me-3 punqtis saproceso 

garantias piris sazianod da am debulebiT daculi uflebis arsisTvis 

arasaxarbielo Sedegebs gamoiwvevda.~ 

  

amrigad, ar iyo gasakviri, rom sxva saqmeSi, romelic teroristebis mier 

Seqmnil problemas exeboda, evropulma sasamarTlom Tormetidan ToTxmet 

dRemde patimroba sasamarTlo zedamxedvelobis gareSe miuReblad miiCnia.269 

im SemTxvevebSi, rodesac saqme samxedro danaSaulisaTvis jariskacebis 

patimrobas exeboda, miuxedavad imisa, rom evropis sasamarTlom gaiTvaliswina 

samxedro cxovrebis moTxovnebis aucilebloba,270 kvlav miuTiTa 

dauyovneblobis moTxovnis mniSvnelobaze. 

Tavisuflebis aRkveTis xangrZlivoba misi gagrZelebis Sesaxeb 

sasamarTlos sanqciamde imaze met dros ar unda aRematebodes, rac namdvilad 

aucilebelia eWvmitanilis sakiTxis warmoebisTvis. aRniSnuli warmoebis 

ZiriTadi elementebia: ama Tu im adgilas piris dapatimrebis Semdeg misi 

policiis ganyofilebaSi wayvanis saWiroeba; pirisagan saqmesTan SemxeblobaSi 

arsebuli sasamarTlo mtkicebulebebis mopovebis aucilebloba; dakiTxvis 

Catarebis saWiroeba vinaobis dasazusteblad da imis gamosarkvevad, xom ar 

                                                            
269 `sakiki da sxvebi TurqeTis winaaRmdeg~  (Sakik and Others v. Turkey), 1997 wlis 26 noemberi. 
270 rogorc amas adgili hqonda saqmeebSi `de iongi, baljeti da van den brinki niderlandebis 

winaaRmdeg~ (De Jong, Baljet and Van den Brink v. the Netherlands); `kosteri niderlandebis winaaRmdeg~ 

(Koster v. the Netherlands); `van der sluisi, zaoderveldi da klape niderlandebis winaaRmdeg~ 

(Van der Sluijs, Zuiderveld and Klappe v. the Netherlands). 
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Sesustda Tavdapirveli eWvebi, agreTve im mtkicebulebis adgilmdebareobis 

dasadgenad, romelsac ganadgurebis safrTxe emuqreba; sxva dasakavebeli 

eWvmitanilebis gafrTxilebis da, Sesabamisad, mimalvis Tavidan acilebis 

aucilebloba; policiis ganyofilebidan piris sasamarTlos winaSe wardgenis 

saWiroeba. miuxedavad imisa, rom amgvari winaswari moqmedebebis 

Sesasruleblad aucilebeli dro (gansxvavebiT mTliani gamoZiebisagan) 

TiToeuli saqmis garemoebebis mixedviT icvleba, zogadad, yvela maTganis 

Sesrulebis maqsimaluri dro erTi an ori dRe unda iyos. sisxlis samarTlis 

saproceso kanonmdeblobebiT aseTi vadebia gaTvaliswinebuli da evropis 

komisiamac analogiurad araproblemurad miiCnia am periodis ganmavlobaSi 

dapatimrebuli piris sasamarTlos winaSe wardgena.271 

is faqti, rom mocemul saqmeSi patimrobasa da sasamarTlo 

zedamxedvelobas Soris Sualedi zemoT aRniSnul periods aRemateboda, 

saerTaSoriso standartis darRvevas avtomaturad ar iwvevs. amasTan, 

damatebiTi dro misaRebad rom CaiTvalos, aucileblad ganpirobebuli unda 

iyos konkretuli garemoebebiT. amgvari situacia SesaZloa maSin, rodesac 

dapatimreba moxdeba iseT adgilas, saidanac policiis uaxloes 

ganyofilebamde misvlas erT dReze meti dro sWirdeba,272 rodesac dakavebis 

operacia gansakuTrebiT rTulia da bevr eWvmitanils moicavs, rodesac 

eWvmitanilisagan mniSvnelovani mtkicebulebis amoReba did dros saWiroebs 

(magaliTad, rodesac eWvmitanils mtkicebuleba gadaylapuli aqvs), anda 

rodesac mopasuxis avadmyofoba SeuZlebels xdis misi hospitalizaciis 

periodSi mosamarTlis winaSe wardgenas.273 miuxedavad amisa, dauyovneblobis 

moTxovna, romelic evropuli sasamarTlos mier umniSvnelovanesad aris 

miCneuli, mraval saqmeSi aSkarad dairRveoda, Tu piris sasamarTlos winaSe 

wardgena dadgenil ormocdarvasaaTian vadas ramdenime saaTze meti xniT 

gadascildeboda. es ramdenime saaTi unda iyos is norma, romlis meSeobiTac 

dakavebis aucilebloba unda ganisazRvros. 

mniSvnelovania gvaxsovdes, rom gamarTlebulad ar CaiTvleba 

samarTalwarmoebis im instituciuri Tu praqtikuli damabrkolebeli 

mizezebiT gaWianureba, romelTa daZleva saTanado dagegmviTa da 

reorganizaciiT iyo SesaZlebeli. amgvarad, saqmeSi `kosteri niderlandebis 

winaaRmdeg~ darRveva dadginda im gancxadebis miuxedavad, rom dapatimrebuli 

piris samxedro sasamarTlos winaSe xuT dReze adre wardgenas samxedro 

manevrebma SeuSala xeli. evropulma sasamarTlom xazi gausva, rom manevrebi 

daugegmavi ki ar iyo, aramed tardeboda 

 

`periodulad, ase rom, ganWvretadi iyo. isini araviTar SemTxvevaSi ar 

abrkolebda samxedro xelisuflebas, uzrunveleyo, rom samxedro 

sasamarTlo, saWiroebisamebr, konvenciis moTxovnebis Sesasruleblad 

sakmarisad swrafad, SabaTs an kviras, Semdgariyo.~ 

 

ueWvelad igive reagireba iqneba im SemTxvevaSic, roca Tavis 

gamarTlebis sababad mosamarTleTa nakleboba gamoiyeneba, Tu es ar aris 

droebiTi sakiTxi, gamowveuli avadmyofobiT (magaliTad, gripis epidemiiT). 

xsenebuli aseve gulisxmobs, rom oficialuri dasvenebis dRe ar SeiZleba 

gamoyenebuli iqnes im drois gasaxangrZliveblad, romlis ganmavlobaSic 

                                                            
271 ix. `iqsi gaerTianebuli samefos winaaRmdeg~ (X. v. the United Kingdom) da `iqsi belgiis 

winaaRmdeg~ (X. v. Belgium). 
272 ix. `rigopulosi espaneTis winaaRmdeg~ (Rigopoulos v. Spain). 
273 ix. `iqsi belgiis winaaRmdeg~ (X v. Belgium). 
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patimari sasamarTlos winaSe unda wardges. evropuli sasamarTlos calsaxa 

miTiTeba uqme dReebSi sasamarTlo ganxilvis Catarebaze naTels xdis, rom 

saxelmwifos ekisreba pasuxismgebloba, uzrunvelyos mosamarTlis 

xelmisawvdomoba patimrobaze zedamxedvelobis gansaxorcieleblad im 

dReebSic, roca sasamarTloebi, Cveulebriv, ar muSaoben. es argumentacia 

Tanabrad exeba patimrobis  xangrZlivobasac. is faqti, rom patimrobis vadis 

dineba sasamarTloSi samuSao dRis damTavrebis Semdeg iwyeba, ar aris 

TavisTavad gamamarTlebeli piroba imisTvis, rom Sesabamisi piris 

sasamarTlos winaSe wardgena meore samuSao dRisTvis iqnes gadadebuli. aseT 

SemTxvevaSi xelmisawvdomi unda iyvnen mosamarTleebi, romlebic patimrobaze 

zedamxedvelobas saRamos an RamiT ganaxorcieleben. dauSvebelia, sakmarisi 

finansuri wyaroebis uqonlobiTac ki, patimrobaze zedamxedvelobis 

ganxorcielebisTvis mosamarTleebis naklebobis gamarTleba. 

 

 

23. komentari 
 

ufleba gonivrul vadaSi ganxilvaze im mniSvnelobiT, romliTac igi 

ganmartebulia evropuli konvenciis me-5 muxlis me-3 punqtiT da masze 

arsebuli precedentuli samarTlis mniSvnelobiT, ar aris gansazRvruli arc 

saqarTvelos konstituciiT da arc saqarTvelos sisxlis samarTlis 

saproceso kodeqsiT, Tumca aRsaniSnavia, rom konstituciac da kodeqsic 

iTvaliswineben Tavisuflebis aRkveTis maqsimalur vadebs. 

konstitucia adgens dakavebisa da winaswari patimrobis vadebs. 

`danaSaulis CadenaSi eWvmitanilis dakavebis vada ar unda aRematebodes 72 

saaTs, xolo braldebulis winaswari patimroba – 9 Tves.”274 

sisxlis samarTlis saproceso kodeqsi imeorebs im vadebs, rac 

gaTvaliswinebulia konstituciiT dakavebasa da dapatimrebasTan 

dakavSirebiT,275 amasTan, 162-e muxlis me-8-me-9 nawilebi awesebs sasamarTlo 

ganxilvis ganmavlobaSi patimrobas. am ukanaskneli debulebebis 

konstituciasTan Sesabamisoba gasaCivrda sakonstitucio sasamarTloSi 

saxalxo damcelis mier. mosarCele amtkicebda, rom vinaidan konstitucia 

iTvaliswinebs mxolod winaswari patimrobis vadas, rac Seadgens 9 Tves, da 

arafers ambobs sasamarTlo ganxilvis ganmavlobaSi patimrobaze, sisxlis 

samarTlis saproceso kodeqsi arRvevs qveynis uzenaes kanons imiT, rom 

Semoaqvs `gansasjelis” cneba da iTvaliswinebs sasamarTlos ganmavlobaSi 

patimrobas. sakonstitucio sasamarTlom ar daakmayofila konstituciuri 

sarCeli da daadgina, rom braldebulis da gansasjelis saproceso statusi 

gansxvavebulia da Tumca konstitucia moixseniebs amaTagan mxolod pirvels 

da aras ambobs meoreze, es ar niSnavs imas, rom sisxlis samarTlis 

saproceso kodeqsi konstituciiT gauTvaliswinebeli saproceso cnebis 

SemotaniT mas ewinaaRmdegeba.276 

saqarTvelos sakonstitucio sasamarTlos 2003 wlis 29 ianvris 

gadawyvetilebis Semdgom piri dakavebulad SeiZleba CaiTvalos im momentidan, 

roca dakavebisTvis saangebod uflebamosili piri kanoniT gansazRvrul 

SemTxvevebSi da safuZvelze SeuzRudavs adamians saqarTvelos konstituciiT 

garantirebul Tavisuflebas. 

                                                            
274 me-18 muxlis me-6 punqti. 
275 muxlebi: 12 me-3 nawili; 146 me-7 nawili; 152 me-4 nawili. 
276 sakonstitucio sasamarTlos 2003 wlis 29 ianvris gadawyvetileba. 
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piris dakavebidan an dapatimrebis momentidan dapatimrebis Tavdapirveli 

vada dafiqsirebulia 3 TviT winaswari gamoZiebis ganmavlobaSi. es vada 

wydeba prokuroris mier saqmis sasamarTlosTvis gadacemis dRes.277 sisxlis 

samarTlis saproceso kodeqsis aRniSnuli debuleba ar aZlevs saSualebas 

mosamarTles, romelic ufardebs aRkveTis RonisZiebas, gansazRvros 

Tavisuflebis aRkveTis gonivruli vadebi TiToeuli konkretuli saqmis 

specifikuri garemoebebis WrilSi. mosamarTle valdebulia, avtomaturad 

Seufardos sami Tvis fiqsirebuli vada. igive exeba dapatimrebis vadis 

Semdgom gagrZelebas mosamarTlis mier 1 Tvis fiqsirebuli vadiT, rodesac 

braldebuli arRvevs misTvis SerCeul naklebad mkacr aRkveTis RonisZiebas 

patimrobis samTviani vadis amowurvis Semdeg an Tu mas ufro mZime braldeba 

waredgineba. 

vadis Semdgomi gagrZeleba daiSveba kidev erTi TviT, rodesac saqme 

brundeba damatebiTi gamoZiebisTvis.278 

6 Tvemde vadis gagrZeleba mosamarTlis mier daiSveba gamomZieblis 

motivirebuli SuamdgomlobiT da prokuroris TanxmobiT `saqmis sirTulis 

gamo gamoZiebis damTavrebis SeuZleblobis gamo”.279 

dapatimrebis vadis Semdgomi gagrZeleba 8 Tvemde SeiZleba mosamarTlis 

mier gamomZieblis motivirebuli SuamdgomlobiT da prokuroris TanxmobiT 

`saqmis mometebuli sirTulis gamo”.280 

gansakuTrebul SemTxvevaSi, gamonaklisis saxiT, gamomZieblis 

SuamdgomlobiTa da generaluri prokuroris TanxmobiT saqarTvelos uzenaesi 

sasamarTlos sisxlis samarTlis kolegiis mosamarTle uflebamosilia, 

gaagrZelos patimrobis vada 9 Tvemde. am vadis gasvlis Semdeg patimari 

dauyovnebliv unda gaTavisufldes.281 

gansasjelis patimrobis vada raionuli (saqalaqo) sasamarTlos mier 

saqmis ganxilvis ganmavlobaSi sasamarTlosaTvis saqmis gadacemidan ganaCenis 

gamotanamde ar SeiZleba aRematebodes 12 Tves. gansakuTrebul SemTxvevaSi es 

vada SeiZleba gagrZelebuli iqnes kidev 6 TviT saqmis ganmxilveli 

sasamarTlos wardginebiT uzenaesi sasamarTlos Tavmjdomaris mier. 

sasamarTlo ganxilvis ganmavlobaSi patimrobis vadis Semdgomi gagrZeleba 

dauSvebelia.282 

saqarTvelos uzenaesi sasamarTlos, afxazeTisa da aWaris avtonomiuri 

respublikebis umaRles sasamarTloebSi da Tbilisisa da quTaisis saolqo 

sasamarTloebSi saqmis pirveli instanciiT, saapelacio da sakasacio wesiT 

ganxilvisas gansasjelis (msjavrdebulis) patimrobis saerTo vada, ganaCenis 

kanonier ZalaSi Sesvlamde, ar SeiZleba aRematebodes 24 Tves. 

gansakuTrebul SemTxvevaSi, saqmis ganmxilveli sasamarTlos 

wardginebiT, es vada kidev 6 Tvemde SeiZleba gaagrZelos saqarTvelos 

uzenaesi sasamarTlos Tavmjdomarem. gansasjelis (msjavrdebulis) patimrobis 

vadis Semdgomi gagrZeleba ar daiSveba.283 

amrigad, sisxlis samarTlis saproceso kodeqsi adgens fiqsirebul 

vadebs, romlebic Tanabrad unda gavrceldes sxvadasxva garemoebebze. ufro 

metic, dapatimrebis vadis gagrZelebis Taobaze gamotanil gadawyvetilebebSi 

                                                            
277 sssk 162-e muxlis me-2 nawili. 
278 sssk 162-e muxlis me-3 nawili. 
279 iqve. 
280 iqve. 
281 iqve. 
282 sssk 162-e muxlis me-8 nawili. 
283 sssk 162-e muxlis me-9 nawili. 
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mosamarTleebi kvlav miuTiTeben mZime danaSulis Cadenis braldebis 

arsebobaze, romelmac jer kidev Tavdapirveli dapatimrebis safuZveli 

Seadgina, da sxva braldebebze, rac Tumca  SesabamisobaSia me-5 muxlis  1-li 

punqtis `g” qvepunqtTan, magram metad aRar amarTlebs Tavisuflebis Semdgom 

aRkveTas me-5 muxlis me-3 punqtiT. 

me-5 muxlis me-3 punqti moiTxovs dapatimrebis Sesatyvisi xangrZlivobis 

Sefasebas. 3 Tvis Tu sxva Semdgomi fiqsirebuli vadebi ver akmayofilebs me-5 

muxlis me-3 punqtis am moTxovnas. 

sisxlis samarTlis saproceso kodeqsSi ar aris mocemuli qmediTi 

garantia samarTalwarmoebis daCqarebisTvis. erTaderTi, rasac igi exeba, aris 

im mizezTa CamonaTvali, romelTa gamoc gamoZieba gaWianurda gamomZieblis 

dasabuTebul SuamdgomlobaSi dapatimrebis vadis gagrZelebis Taobaze, 

romelsac mxars uWers prokurori da waredgineba mosamarTles.284 kodeqsi ar 

iTvaliswinebs Semdgom dakonkretebas misaReb RonisZiebaTa Tu gaWianurebis 

momavalSi Tavidan acilebis Sesaxeb. 

aRsaniSnavia, rom sisxlis samarTlis saproceso kodeqsi ar 

iTvaliswinebs samarTalwarmoebis gaWianurebis winaaRmdeg gasaCivrebis 

uflebas. 

sxvagan sisxlis samarTlis saproceso kodeqsi iTvaliswinebs 

RonisZiebebs samarTalwarmoebis dasaCqareblad dapatimrebulis uflebebis 

SezRudvis xarjze. saxeldobr, braldebis mxare uflebamosilia, uari uTxras 

pirs damcvelis Secvlaze Tu dasacavi piri miznad isaxavs amiT 

samarTalwarmoebis gaWianurebas (78-e muxlis me-6 nawili; 82-e muxlis me-7 

nawili). 406-e muxlis me-2 nawilis Tanaxmad, Tu procesis monawile saqmis 

masalebis Seswavlas ganzrax aWianurebs, gamoZieba uflebamosilia, daniSnos 

gonivruli da sakmarisi vadebi saqmis masalebis gasacnobad. 

sisxlis samarTalwarmoebis xangrZlivobis gonivrulobis sakiTxi 

dasmuli iqna sakonstitucio sasamarTlos winaSe saxalxo damcvelis mier. 

mosarCele amtkicebda sisxlis samarTlis saproceso kodeqsis 162-e muxlis 

me-7 nawilis da 406-e muxlis me-4 nawilis arakonstituciurobas, romelTa 

mixedviTac, braldebulisa da misi damcvelis mier saqmis masalebis gacnobis 

dro ar Sedis winaswari gamoZiebisa da patimrobisa vadaSi. konstituciuri 

sarCeli miRebuli iqna arsebiTad gansaxilvelad da dakmayofilebuli iqna. 

sadavo normebi Zaladakargulad gamocxadda.  sagamoZiebo organoebisTvis 

sirTuleebis Tavidan aridebis mizniT, gadawyvetilebis sarezolucio 

nawilis pirveli da meore punqtebis aRsruleba 2004 wlis 25 seqtembramde 

gadaido. 

 

 

4. sagangebo mdgomareoba 

 

situacia, romelSic ganxorcielebulma patimrobam brouganis saqmes 

misca dasabami, gamoucxadebel sagangebo mdgomareobas Seadgenda da, amdenad, 

ar SeiZleboda imis mtkiceba, rom me-5 muxlis me-3 punqtis moTxovnebis 

Seusrulebloba SeiZleboda gamarTlebuli yofiliyo evropuli konvenciis 

me-15 muxliT gaTvaliswinebuli gadaxvevis safuZvelze. gaerTianebulma 

samefom amgvari gadaxvevis gakeTebis dros ixelmZRvanela brouganis saqmeze 

miRebuli gadawyvetilebiT, romlis efeqtianobac SemdgomSi dawvrilebiT 

ganixila evropis sasamarTlom saqmeSi `branigani da makbraidi gaerTianebuli 

                                                            
284 sssk 163-e muxlis 1-li nawili. 
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samefos winaaRmdeg~.285
 mocemul saqmeze dapatimrebasa da sasamarTlo 

zedamxedvelobas Soris intervalebi oTxi dRis, eqvsi saaTisa da ocdaxuTi 

wuTidan eqvs dResa da ToTxmetnaxevar saaTamde grZeldeboda. evropuli 

sasamarTlo daeTanxma imasac, rom adgili hqonda realur sagangebo 

mdgomareobas, da imasac, rom sasamarTlo zedamxedvelobis gareSe Svid 

dRemde gagrZelebuli patimroba gadaxvevis dasaSveb farglebSi SeiZleboda 

moxvedriliyo. am daskvnis gamotanisas sasamarTloze gansakuTrebuli gavlena 

moaxdina gaerTianebuli samefos SeSfoTebam im informaciis xasiaTTan 

dakavSirebiT, romelic sasamarTlo kontrolis ganxorcielebisas SesaZloa 

gamJRavnebuliyo, agreTve safrTxem, rom patimrobis vadis gagrZelebaSi 

sasamarTlos Careva sasamarTlo xelisuflebis damoukideblobaSi 

sazogadoebis rwmenas Zirs gamouTxrida garkveulwilad sasamarTlos 

Semadgenlobis mcirericxovnobisa da teroristebis Tavdasxmisgan 

daucvelobis gamo. is, rom aRniSnul saqmeze gadaxvevis miReba aseve 

gamarTlebulad CaiTvala, aixsneba imiT, rom mudmivad xelmisawvdomi iyo 

rogorc habeas corpus (romelic, rogorc wesi, ar moiTxovda piris dapatimrebis 

safuZvlis imave detalebis gamJRavnebas), ise dapatimrebidan ormocdarva 

saaTis Semdeg advokatis daxmarebaze SeuzRudavi ufleba. Tumca aRniSnul 

gadawyvetilebas evropuli sasamarTlos oTxi mosamarTlis aqtiuri 

gansxvavebuli mosazreba daupirispirda, man naTeli gaxada, rom arsebobs 

iseTi garemoebebi, rodesac patimrobaze sasamarTlos avtomaturi 

zedamxedveloba amgvari xangrZlivi periodiT SeiZleba gadaidos. da mainc, 

aseTi nabijis gamonaklisi xasiaTi xazgasmulia rogorc sagangebo 

mdgomareobis realurad arsebobis demonstrirebis saWiroebiT, rac, Tavis 

mxriv, sasamarTlo zedamxedvelobas unda eqvemdebarebodes, aseve im 

mniSvnelobiT, rac dapatimrebuli pirebis umweo mdgomareobiT SesaZlo 

borotad sargeblobis winaaRmdeg mimarTul dacvis garantiebs eniWeba. ufro 

metic, gadawyvetilebas sasamarTlo zedamxedvelobis ganusazRvreli vadiT 

SeCereba ar dauSvia. Svidi dRe dasaSvebi vadis maqsimumi iyo. am zRvaris 

mniSvnelobas momdevno saqmeebSi gaesva xazi, sadac terorizmis safrTxis 

xasiaTi da masStabi, me-15 muxliT gaTvaliswinebuli gadaxvevis miuxedavad, 

sasamarTlo kontrolis gareSe ToTxmet da ocdasam dRemde patimrobis 

xangrZlivobis gamarTlebisTvis ar iqna miCneuli sakmarisad.286 orive saqmeSi 

TurqeTis mTavroba amtkicebda, rom teroristuli saqmianobis gamoZieba 

xelisuflebas gansakuTrebul problemebs uqmnida, magram evropulma 

sasamarTlom daadgina, rom xelisuflebam realuri axsna ver mouZebna imas, 

Tu ratom miayenebda zians sasamarTlos mier patimrobis marTlzomierebis 

Semowmeba gamoZiebas. adekvaturi alternatiuli garantiebis ararseboba iyo 

is Semdgomi safuZveli orive saqmeSi, romelic SesaZleblobas ar aZlevda 

TurqeTs, me-5 muxlis me-3 punqtis Seusrulebloba gadaxvevis debulebaze 

miTiTebiT gaemarTlebina; patimrebs xeli ar miuwvdebodaT advokatebsa da 

eqimebze (garda Zalze SezRuduli SesaZleblobisa demiris saqmeSi), ar 

hqondaT naTesavebisa da megobrebis mier monaxulebis ufleba da ar 

arsebobda sasamarTlos mier maTi patimrobis kanonierebis Semowmebis 

realuri SesaZlebloba. Tumca demiris saqmeSi saCivris ganmcxadeblis 

advokatis mier Setana SesaZlebeli iyo, sasamarTlom es gasagebi mizezebis 

gamo TviTneburi mopyrobis winaaRmdeg garantiad ar miiRo, ramdenadac 

                                                            
285 `branigani da makbraidi gaerTianebuli samefos winaaRmdeg~  (Brannigan and McBride v. the United 
Kingdom), 1993 wlis 26 maisi. 
286 ix. `aqsoi TurqeTis winaaRmdeg~ (Aksoy v. Turkey), 1996 wlis 18 dekemberi, da `demiri da 

sxvebi TurqeTis winaaRmdeg~ (Demir and Others v. Turkey), 1998 wlis 23 seqtemberi. 
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patimrebi srul izolaciaSi imyofebodnen da, Sesabamisad, advokatTan 

urTierTobis aranairi SesaZlebloba ar gaaCndaT. nebismier SemTxvevaSi, 

naklebad SesaZlebelia, rom dacvis iseTi garantiebis arsebobac ki, 

romlebic xelmisawvdomi iyo saqmeSi branigani da makbraidi, gaamarTlebda 

iseTi gaxangrZlivebuli vadis patimrobas sasamarTlo zedamxedvelobis 

gareSe, rogorsac am or saqmeSi hqonda adgili. rac ufro xangrZlivi 

periodis ganmavlobaSi ar arsebobs sasamarTlo kontroli, miT ufro metia 

TviTneburi mopyrobis riski da naklebia SesaZlebloba, rom amgvari 

patimroba TavisTavad ganixileba sagangebo mdgomareobis arsebiT Sedegad, 

rac ar unda mZime iyos aRniSnuli mdgomareoba. 

sasamarTlo Semowmeba TviTneburi patimrobis riskis minimumamde 

dayvanis uzrunvelyofaSi mniSvnelovan rols asrulebs. TviTneboba 

nebismieri iseTi patimrobis aucilebeli damaxasiaTebeli niSania, romelic 

obieqturad ver marTldeba. magaliTad, rodesac patimrobis ganxorcielebaze 

uflebamosilma xelisuflebis organoebma Seasrules yvela saTanado 

winaswari moqmedeba imgvarad, rom SeuZliaT saqme Semdgomi msvlelobisTvis 

warudginon mosamarTles, magram garkveuli drois ganmavlobaSi ver axerxeben 

amas. aRniSnuli daskvna vrceldeba im SemTxvevazec, rodesac saqmis warmoeba 

aSkarad gaWianurda, ris Sedegadac is dro, rac dasWirda sasamarTlosTvis 

saqmis gadacemas, gacilebiT xangrZlivia, vidre amas msgavsi saqmeebi 

Cveulebriv moiTxovs. 

es mosazreba ganmtkicebulia evropuli sasamarTlos aRiarebiT, rom 

sasamarTlo zedamxedvelobis saWiroeba wamoiWreba mxolod xelisuflebis 

mxridan patimrobis vadis gagrZelebis survilis SemTxvevaSi. rogorc naTeli 

gaxda saqmeSi `de iongi, balJe da van den brinki niderlandebis winaaRmdeg~, 

me-5 muxlis me-3 punqtis darRvevas ara aqvs adgili, Tu dapatimrebuli piri 

`dauyovnebliv~ gaTavisufldeba, vidre patimrobaze raime sasamarTlo 

kontrolis ganxorcieleba aris SesaZlebeli”. analogiurad, saqmeSi 

`brougani gaerTianebuli samefos winaaRmdeg~ evropulma sasamarTlom 

xazgasmiT aRniSna, rom saxelmwifos ekisreba valdebuleba, `uzrunvelyos 

dauyovnebeli gaTavisufleba an sasamarTlo xelisuflebis winaSe 

dauyovnebeli wardgena~. gaTavisuflebisTvis sasamarTlos Tanxmobis miReba 

ar aris saWiro. es faqtobrivad niSnavs, rom patimrobis ganxorcielebaze 

uflebamosil xelisuflebis organoebs ekisrebaT mudmivi valdebuleba, 

patimrobis mTeli periodis ganmavlobaSi ganixilon, patimrobis gagrZeleba 

realurad aris Tu ara gamarTlebuli da Tu ar aris gamarTlebuli, 

dapatimrebuli piri dauyovnebliv gaaTavisuflon. SemdgomSi am midgomam 

gamoxmaureba pova piris patimrobis vadis gagrZelebis gonivrulobasTan 

dakavSirebiT _ e.i. mas Semdeg, rac sawyisi sasamarTlo zedamxedveloba 

ganxorcielebulia. rogorc ukve ganvixileT, sasamarTlo ganxilvamde 

patimrobis vadis gaxangrZlivebis gamarTleba mxolod manamde SeiZleba, sanam 

saamisod arsebiTi da sakmarisi mizezebi arsebobs. vinaidan ZiriTadi 

moTxovna aucileblobas moklebuli patimrobis Tavidan acilebaa, 

sasamarTlos winaSe `dauyovnebliv~ wardgenis valdebuleba irRveva, rodesac 

patimrobis ganxorcielebaze uflebamosili xelisufleba imaze ufro gvian 

waradgens pirs sasamarTlos winaSe, vidre es saqmis konkretuli pirobebidan 

gamomdinarea SesaZlebeli. ramdenadac gansakuTrebiT rTuli an samxedro 

pirebTan dakavSirebuli saqme, SesaZlebelia, moiTxovdes met dros 

CveulebrivTan SedarebiT, amdenad naklebi dro iqneba saWiro, rodesac saqme 

Zalian martivia da ar arsebobs praqtikuli mizezebi, romlebic xels 

SeuSlida pirebis sasamarTlos winaSe dauyovnebliv wardgenas. 
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`dauyovnebliv~ wardgenis moTxovnis dacva kvlavac arsebiTi 

mniSvnelobis garantiad rCeba iseTi patimrobis winaaRmdeg, romelic an 

Tavidanve TviTneburia, an garkveuli drois gasvlasa da pirobebis 

SecvlasTan erTad xdeba aseTi. ar arsebobs imis moTxovna, rom patimrobis 

ganxorcielebaze uflebamosilma organoebma piris sasamarTlos winaSe 

wardgenamde saWiro winaswari procedurebi aCqarebiT Caataron, magram 

aRniSnulma organoebma aucileblad unda gamoiCinon saTanado mondomeba, 

kerZod, uzrunvelyon, rom sasamarTlo zedamxedveloba SeZlebisdagvarad 

male ganxorcieldes da, cxadia, zemoT ganxilul zRvrul vadebs ar 

gadaaWarbon. 

 

 

5. gangrZobadi zedamxedveloba 

 

sasamarTlo zedamxedvelobis aspeqtis saboloo sakiTxia perioduli 

gadasinjva, romlis drosac mosamarTle gaxangrZlivebuli patimrobis 

dasabuTebulobas wyvets. es bunebrivad gamomdinareobs ukve ganxiluli 

poziciidan, rom pirobebi SesaZloa Seicvalos da Tumca gamoZiebis adreul 

stadiaze SeiZleba arsebobdes patimrobis safuZveli, ufro gvian stadiaze 

igi SeiZleba ase aucilebeli aRar iyos. amitom patimrobis ganxorcielebaze 

uflebamosili xelisuflebis warmomadgeneli valdebulia, waradginos 

patimrobis saqme sasamarTlo zedamxdvelobisTvis regularul SualedebSi, 

rac ar unda aRematebodes erT an or Tves. am gamudmebuli zedamxedvelobis 

gareSe, romelic iseve mkacrad unda tardebodes, rogorc Tavdapirveli 

Semowmeba, piri SeiZleba patimrobaSi hyavdeT ise, rom es konvenciasTan 

Seusabamo iyos. saqmeSi `jesiusi litvis winaaRmdeg~ ganmcxadeblis winaswari 

patimrobis erTaderTi mizezi danaSaulis simZime da saqmis masalebSi mis 

winaaRmdeg arsebuli mtkicebulebis Seuryevloba iyo. evropulma 

sasamarTlom daadgina, rom mkvlelobis Cadenis Taobaze ganmcxadeblis 

winaaRmdeg arsebuli eWvi SesaZloa amarTlebda mis patimrobas 

Tavdapirvelad, magram ara TiTqmis TxuTmeti Tvis ganmavlobaSi, 

gansakuTrebiT imis gaTvaliswinebiT, rom saqmis ganmxilvelma sasamarTlom 

eWvi dausabuTeblad miiCnia da ganmcxadebeli gaamarTla. Sesabamisad, 

evropulma sasamarTlom ganmcxadeblis patimroba metismetad 

gaxangrZlivebulad miiCnia. 

 

 

VI Tavi: patimrobis marTlzomierebis gasaCivreba 
 

 

me-5 muxlis me-3 punqtiT gaTvaliswinebul sasamarTlo 

zedamxedvelobasTan erTad, romelic patimrobaze uflebamosili organoebis 

mier unda iyos inicirebuli, me-5 muxlis me-4 punqti uzrunvelyofs patimris 

uflebas, patimrobis marTlzomierebis gasaCivrebis mizniT wamoiwyos 

samarTalwarmoeba sasamarTloSi, romelmac saCivari swrafad unda ganixilos 

da patimrobis aramarTlzomierebis SemTxvevaSi miiRos gadawyvetileba 

gaTavisuflebis Sesaxeb. me-5 muxlis me-4 punqti moiTxovs, rom arsebobdes 

habeas corpus-is msgavsi saSualeba, romlis mixedviTac piris patimrobis 

kanonierebis Semowmeba iqneba SesaZlebeli. am debulebiT gansazRvruli 

valdebulebis ZiriTadi arsi imaSi mdgomareobs, rom zedamxedveloba 

sasamarTlos mier xorcieldeba, moicavs mxareTa SejibrebiTobaze 
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dafuZnebul, daCqarebuli wesiT Catarebul zepir ganxilvas, romlis drosac 

uzrunvelyofilia iuridiuli warmomadgenloba da romlis ganxilvis 

sagansac farTo gagebiT patimrobis kanoniereba Seadgens. 

me-5 muxlis me-4 punqtiT gaTvaliswinebuli valdebuleba exeba yvela 

SemTxvevas, patimrobis safuZvlis miuxedavad. xelisuflebam unda 

uzrunvelyos sasamarTlosTvis mimarTvis saSualeba yvela SemTxvevaSi, maT 

Soris, im SemTxvevebSic, rodesac Tavisuflebis aRkveTa me-5 muxlis 1-li 

punqtiT aris gamarTlebuli.287 

 

 

1. sasamarTlos mier ganxilvis aucilebloba 

 

sasamarTloze calsaxa miTiTeba me-5 muxlis me-4 punqtSi gamoricxavs 

yovelgvar davas imis Taobaze, SeiZleba Tu ara, es sakiTxi prokuroris mier 

iqnes gadawyvetili. saqmeSi `vodeniCarovi slovakeTis winaaRmdeg~ evropulma 

sasamarTlom daadgina, rom ganmcxadeblis SesaZlebloba, Tavisuflebis 

aRkveTis marTlzomiereba prokurorTan gaesaCivrebina, ar akmayofilebs me-5 

muxlis me-4 punqtis moTxovnebs, radgan `prokuroris mier saqmis warmoeba 

sasamarTlo ganxilvis xasiaTs moklebulia.~288 saqmeSi `varbanovi bulgareTis 

winaaRmdeg~ ganmcxadebeli dapatimrebuli iqna raionis prokuroris brZanebis 

safuZvelze. es prokurori SemdgomSi samarTalwarmoebis mxare gaxda da 

ganmcxadeblis fsiqiatriul dawesebulebaSi moTavsebas Suamdgomlobda. 

raionis prokuroris gadawyvetileba mxolod zemdgomi prokuroris winaSe 

gasaCivrebas eqvemdebareboda. mocemul SemTxvevaSi evropulma sasamarTlom 

daadgina, rom me-5 muxlis me-4 punqtis sawinaaRmdegod, ganmcxadebels waerTva 

misi patimrobis marTlzomierebis sasamarTlos mier Semowmebis ufleba.289 

arsebiTi mniSvnelobisaa is faqti, rom samarTalwarmoeba mosamarTlis 

mier xorcieldebodes da akmayofilebdes samarTliani sasamarTlos yvela 

moTxovnas me-6 muxlis Sesabamisad, gansakuTrebiT im moTxovnebs, romlebic 

damoukideblobasa da miukerZoeblobas exeba. damoukideblobis moTxovna, 

cxadia, ar iqneba dakmayofilebuli, Tu saqmes is organo ixilavs, romelic 

raime gziT aRmasrulebeli xelisuflebis winaSe aris angariSvaldebuli. 

miukerZoebloba saeWvoa, Tu mosamarTle saqmeSi garkveulwilad adrec 

monawileobda, magaliTad, daeTanxma gadawyvetilebas piris winaswari 

patimrobis Sesaxeb misi Tavdapirveli dakavebis Semdeg. yovelive amis 

miuxedavad, evropulma sasamarTlom miuReblad ar cno am funqciis 

Sesruleba gamomZiebeli mosamarTlis mier, Tumca gamoZiebis efeqtianad 

Catarebis interesi da piris gaTavisuflebis moTxovnis miukerZoeblad 

ganxilvis valdebuleba SeiZleba winaaRmdegobrivad miCneuliyo. nebismier 

SemTxvevaSi, sasamarTlos, specifikis miuxedavad, unda hqondes piris 

gaTavisuflebis Sesaxeb gadawyvetilebis miRebis uflebamosileba. Tu misi 

uflebamosileba rekomendaciebis micemiT an aramarTlzomieri patimrobisgan 

samarTlebrivi dacvis sxva saSualebebiT Semoifargleba (magaliTad, saqmeSi 

`van droogenbreki belgiis winaaRmdeg~, rodesac sisxlissamarTlebrivi 

sasjeli pasuxismgebel moxeles SeiZleba Sefardeboda), es me-5 muxlis me-4 

punqtis moTxovnebs ar daakmayofilebs. ganxiluli debulebis mTeli arsi 

imaSi mdgomareobs, rom patimrobis aramarTlzomierebis SemTxvevaSi 

SesaZlebeli unda iyos piris gaTavisufleba.  

                                                            
287 Tumca misi gamoyeneba me-5 (1) (f) da me-5 (1) (a) muxlebTan SezRudulia. 
288 `vodeniCarovi slovakeTis winaaRmdeg~  (Vodenicarov v. Slovakia), 2000 wlis 21 dekemberi. 
289 2000 wlis 5 oqtomberi. 
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2. piradad wardgena 

 

rogorc zemoT aRiniSna, sasamarTlo zedamxedvelobis erT-erTi 

upiratesoba is aris, rom man aramarTlzomieri patimrobis garda sxva 

darRvevebic SeiZleba gamoavlinos. es konkretulad im moTxovnidan 

momdinareobs, rom dapatimrebuli piri, patimrobis marTlzomierebis 
gadasawyvetad, rogorc wesi, samarTlos winaSe unda wardges. ase magaliTad, 

me-5 muxlis me-4 punqtis darRveva iyo aRmoCenili saqmeSi `kampanisi 

saberZneTis winaaRmdeg~, sadac savaraudo TaRliTobasTan dakavSirebiT 

winaswar patimrobaSi myof pirs ar mieca neba, warmdgariyo sasamarTlos 

winaSe maSin, roca amis SesaZleblobas sisxlis samarTlis saproceso 

kodeqsi iTvaliswinebda. evropulma sasamarTlom xazi gausva imis 

mniSvnelobas, rom patimars unda SeeZlos misi dapatimrebis Sesaxeb 

prokuroris argumentaciis SewinaaRmdegeba patimrobis kanonTan Seusabamobis 

mtkicebiT, xolo sasamarTlos winaSe misi piradad wardgena amcirebs 

patimrobis ganmavlobaSi uflebamosilebis borotad gamoyenebis 

SesaZleblobas. 

 

 

3. samarTlebrivi daxmarebis xelmisawvdomoba, mxareTa SejibrebiToba da 

Tanasworoba 

 

gaTavisuflebis Taobaze saqmis momzadebis dros rTuli samarTlebrivi 

sakiTxebis wamoWris didi SesaZleblobaa da naklebad savaraudoa, patimarTa 

umetes nawils saWiro argumentaciis momzadeba SeeZlos. aqedan gamomdinare, 

aucilebelia, rom patimars xeli miuwvdebodes samarTlebriv daxmarebaze, 

raTa saTanadod moemzados gasaCivrebisaTvis. rodesac patimars advokatis 

ayvana ar SeuZlia, xarjebi saxelmwifom unda gaiRos. saqmeSi `vukam mudefo 
safrangeTis winaaRmdeg” evropulma sasamarTlom me-5 muxlis me-4 punqtis 

darRveva daadgina, radgan gaTavisuflebis Taobaze sakasacio 

sasamarTlosTvis mimarTvisas, rodesac gasaCivreba samarTlebriv sakiTxebs 

exeboda, braldebuli advokatiT ar iqna uzrunvelyofili. agreTve saqmeSi 

`megieri germaniis winaaRmdeg~ evropulma sasamarTlom ganmarta, rom pirs, 

romelic patimrobaSi imyofeboda, rogorc sulierad daavadebuli, ufleba 

hqonda warmomadgenelze, Tu ar iqneboda raime gansakuTrebuli garemoeba, 

romelic sxva rames iTvaliswinebda. ufro metic, sasamarTlom aRniSna, rom 

pirs iuridiuli warmomadgenlobis mosapoveblad iniciativiT gamosvla ar 

unda moeTxovebodes. 

iuridiuli daxmarebis aucilebloba saCivris momzadebas scildeba da 

sasamarTloSi saqmis warmoebis dros warmomadgenlobasac gulisxmobs. 

samarTalwarmoeba unda Seesabamebodes me-6 muxlis Sefardebisas SemuSavebul 

SejibrebiTobisa da mxareTa Tanasworobis moTxovnebsac. aRniSnuli 

gulisxmobs, rom piri, romelic gaTavisuflebas iTxovs, unda icnobdes misi 

patimrobis gasamarTleblad wardgenil argumentacias, mtkicebulebebis 

CaTvliT, da maTze adekvaturi reagirebis SesaZlebloba unda hqondes. 

sruliad miuRebelia, rogorc amas adgili hqonda saqmeSi `Tosi avstriis 
winaaRmdeg~, rom sasamarTlom TavisuflebaRkveTili piris dauswreblad 

mxolod bralmdebel mxares mousminos. analogiurad, me-5 muxlis me-4 punqtis 

darRveva dadginda saqmeSi `lami belgiis winaaRmdeg~, sadac saqmis 
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momzadebisas saxelmwifos advokats xeli miuwvdeboda oficialur 

dokumentaciaze, patimars ki _ ara. saqmis momzadebis jerovani SesaZlebloba 

aseve gulisxmobs, rom patimars saamisod sakmarisi dro unda hqondes. Tu 

gasaCivrebis procedura metismetad daCqarebulia, mimarTvis saSualeba ufro 

formaluria, vidre qmediTi. analogiurad, patimars xeli unda miuwvdebodes 

misi saqmis mosamzadeblad saWiro saSualebebze. es SeiZleba niSnavdes 

iuridiuli literaturiT uzrunvelyofas, SesaZleblobas, moamzados 

argumentacia (rac SeiZleba Tavisuflebis aRkveTis reJimis Sefardebis wess 

exebodes) da, ra Tqma unda, advokatTan saqmis ganxilvis SesaZleblobas 

patimrobis ganxorcielebaze uflebamosili organos mxridan miyuradebis 

gareSe. 

saqmeSi `niedbala poloneTis winaaRmdeg~ evropulma sasamarTlom 

daadgina, rom Tumca yovelTvis aucilebeli ar iyo, me-5 muxlis me-4 punqtiT 

gaTvaliswinebul proceduras igive garantiebi hqonoda, romlebsac konvenciis 

me-6 muxlis 1-li punqti moiTxovs, mas mainc `sasamarTlo xasiaTi unda 

hqondes da uzrunvelyos garantiebi, romlebic gansaxilveli Tavisuflebis 

aRkveTis saxes Seesabameba~. evropulma sasamarTlom damatebiT aRniSna, rom 

 

`gansakuTrebiT iseTi saqmis warmoebis dros, rodesac ganixileba 

saCivari patimrobis gadawyvetilebis winaaRmdeg, prokurorsa da 

 dapatimrebul pirs Soris uzrunvelyofili unda iqnes `mxareTa 

 Tanasworoba~.290 

 

niedbalas saqmeze evropulma sasamarTlom SeniSna, rom im dros moqmedi 

kanoni ganmcxadebelsa Tu mis advokats sasamarTlo sxdomaze daswrebis 

uflebas ar aZlevda da ar moiTxovda, rom prokuroris mier wardgenili 

masalebi, romlebic mxars uWerda patimrobas, ganmcxadebels an mis advokats 

gadascemoda. amis gamo ganmcxadebels ar hqonda prokuroris argumentaciaze 

komentaris gakeTebis SesaZlebloba. ufro metic, maSin, roca ganmcxadebels 

an mis advokats ar hqondaT ufleba, daswrebodnen sasamarTlo sxdomas, 

romelzec patimrobis marTlzomiereba ganixileboda, im dros moqmedi 

kanonmdebloba prokurors aZlevda amis saSualebas. Sesabamisad, evropulma 

sasamarTlom me-5 muxlis me-4 punqtis darRveva daadgina.291 

saqmeze `ilikovi  bulgareTis winaaRmdeg~ evropis sasamarTlom kvlav 

aRniSna, rom samarTalwarmoeba, romliTac xdeba patimrobis gasaCivreba, 

`unda iyos SejibrebiTi da saTanadod uzrunvelyofdes `mxareTa 

Tanasworobas~ mxareebs _ prokurorsa da patimars _ Soris.~ vinaidan uzenaes 

sasamarTloSi samarTalwarmoebis dros prokuraturas hqonda privilegia, 

mosamarTleTaTvis miemarTa argumentebiT, romlebsac ar icnobda 

ganmcxadebeli, samarTalwarmoeba SejibrebiTobis princips ar emyareboda da 

me-5 muxlis me-4 punqtis darRvevas Seadgenda.292 

 

 

4. marTlzomierebis gansazRvra 

 

                                                            
290 ix., agreTve, `nikolova bulgareTis winaaRmdeg~ (Nikolova v. Bulgaria), 1999 wlis 25 marti. 
291 2000 wlis 4 ivlisi; analogiuri miTiTeba gaakeTa evropulma sasamarTlom saqmeebze: 

`trJaska poloneTis winaaRmdeg~ (Trzaska v. Poland), 2000 wlis 11 ivlisi; `kavka poloneTis 

winaaRmdeg~ (Kawka v. Poland), 2001 wlis 9 ianvari. 
292 2001 wlis 26 ivlisi. 
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rodesac saubaria, Sesrulda Tu ara me-5 muxlis me-4 punqtis 

moTxovnebi, marTlzomierebis cneba yovelTvis konvenciis normebTan  

Sesabamisobas gulisxmobs. dapatimrebul pirs unda hqondes SesaZlebloba, 

dasvas kiTxva, Seesabameba Tu ara misi patimroba erovnuli kanonmdeblobisa 

da konvenciis moTxovnebs da xom ar aris TviTneburi. amgvarad, Tu piri 

dapatimrebulia gancxadebisTvis, romelic savaraudod danaSaulebrivi 

ciliswamebaa, yuradReba unda mieqces argumentebs imis Taobaze, rom 

aRniSnuli samarTaldarRveva konvenciiT gaTvaliswinebuli sityvis 

Tavisuflebis uflebasTan winaaRmdegobaSi modis da sisxlissamarTlebrivi 

devnis dawyebamde am danaSaulisTvis patimroba ar SeiZleba gamarTlebuli 

iyos. amrigad, mxedvelobaSi unda iqnes miRebuli ara marto patimrobis 

ganmaxorcielebeli organos uflebamosilebis sakiTxi da is, ganxorcielda 

Tu ara aRniSnuli uflebamosileba dadgenili wesis Sesabamisad, aramed 

Tanabrad mniSvnelovania, rom procedura aZlevdes patimars saSualebas, 

gaasaCivros mis mier danaSaulis Cadenis nebismieri eWvis gonivruloba. 

saqmeze `jesiusi litvis winaaRmdeg~ evropulma sasamarTlom kidev 

erTxel gaimeora, rom me-5 muxlis me-4 punqti 

 

`dakavebul an dapatimrebul pirebs aZlevs uflebas, maTi Tavisuflebis 

aRkveTa gadasinjuli iqnes im saproceso da materialuri pirobebis 

mxedvelobaSi miRebiT, romlebic arsebiTia `marTlzomierebisTvis~ am 

terminis konvenciiseuli mniSvnelobiT. es niSnavs, rom uflebamosilma 

sasamarTlom unda Seamowmos ara marto qveynis kanonmdeblobis 

saproceso moTxovnebTan Sesabamisoba, aramed dakavebis safuZvelSi 

arsebuli eWvis dasabuTebulobac da im miznis kanonierebac, romelsac 

emsaxureba dakaveba da SemdgomSi Tavisuflebis aRkveTa.~   

 

am saqmesTan dakavSirebiT evropulma sasamarTlom SeniSna, rom 

sasamarTloebma, romlebmac ganmcxadeblis winaswar patimrobaze gasces 

sanqcia, ar miuTiTes ganmcxadeblis saCivrebze misi patimrobis 

aramarTlzomierebis Sesaxeb. ufro metic, zemdgomma sasamarTloebma, 

marTalia, aRiares, rom ganmcxadeblis patimrobis marTlzomiereba kiTxvis 

qveS idga, magram misi saCivrebi ar ganuxilavT im droisTvis moqmed 

sakanonmdeblo akrZalvaze dayrdnobiT. 

bolodroindel saqmeze `ilikovi bulgareTis winaaRmdeg~ evropulma 

sasamarTlom ganmarta, rom, Tumca me-5 muxlis me-4 punqti ar moiTxovs, 

patimrobis marTlzomierebis ganxilvisas mosamarTleebma mxedvelobaSi 

miiRon ganmcxadeblis mier wardgenili yoveli argumenti, me-5 muxlis me-4 

punqtiT gaTvaliswinebuli ufleba dakargavs Tavis arss, Tu mosamarTle 

ugulebelyofs an saqmesTan kavSirSi ar miiCnevs patimris mier dasaxelebul 

konkretul faqtebs, romlebsac konvenciis mniSvnelobiT 

`marTlzomierebisTvis~ aucilebeli pirobebis arsebobis eWvqveS dayeneba 

SeuZlia. aRniSnul saqmeSi sasamarTloebma uari Tqves, ganexilaT 

ganmcxadeblis argumentacia da mis winaaRmdeg gonivruli eWvis mxardamWeri 

mtkicebuleba, radgan miiCnevdnen, rom am sakiTxze komentaris gakeTebiT 

sisxlis samarTlis saqmis arsebiT ganxilvamde winaswar imsjelebdnen da, 

amdenad, mikerZoebulebi iqnebodnen. bulgareTis kanonmdeblobis Sesabamisad, 

braldebulis patimrobis Sesaxeb gadawyvetilebis miReba imave mosamarTles 

evaleboda, romelsac SemdgomSi arsebiTad unda ganexila saqme. evropulma 

sasamarTlom ganmarta: 
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`is faqti, rom saqmis ganmxilvelma mosamarTlem miiRo gadawyvetileba 

winaswari patimrobis Sesaxeb, ar SeiZleba TavisTavad amarTlebdes 

SiSs, rom igi miukerZoebuli ar aris. Cveulebriv, kiTxvebi, romlebsac 

mosamarTlem winaswari patimrobis Sesaxeb gadawyvetilebis miRebisas 

unda upasuxos, ar aris is kiTxvebi, romlebic saboloo ganaCenisTvis 

aris gadamwyveti. iRebs ra gadawyvetilebebs winaswari patimrobisa da 

saqmis winaswari ganxilvis sxva sakiTxebze, mosamarTle afasebs mis 

xelT arsebul informacias, raTa darwmundes, aqvs Tu ara braldebis 

mxares prima facie safuZveli eWvisTvis, xolo sasamarTlos mier ganaCenis 

gamotanisas unda Sefasdes, aris Tu ara sasamarTlos winaSe 

warmodgenili da ganxiluli mticebuleba gansasjelis braleulobis 

dasadgenad sakmarisi.~ 

  

aRniSnuli argumentidan gamomdinare, evropulma sasamarTlom me-5 

muxlis me-4 punqtis darRveva daadgina, radgan xelisuflebis 

gadawyvetilebam, daecva miukerZoeblobis principi, ver SeZlo, gaemarTlebina 

am debulebiT gaTvaliswinebuli ganmcxadeblis uflebis SezRudva. 

 

 

5. gadawyvetilebis swrafad miRebis valdebuleba 

 

Tu gaviTvaliswinebT prezumfcias Tavisuflebis aRkveTis winaaRmdeg, 

ar aris gasakviri, rom me-5 muxlis me-4 punqti aseve moiTxovs, rom patimrobis 

marTlzomierebasTan dakavSirebuli nebismieri gadawyvetileba `swrafad~ 

iqnes miRebuli. ueWvelia, rom es ukanaskneli valdebuleba iseTive 

imperatiuli ar aris, rogorc dauyovneblobis moTxovna me-5 muxlis me-3 

punqtSi. es arc aris gasakviri, radgan samarTlebrivi sakiTxebi SeiZleba 

ufro rTuli iyos, rodesac saqme me-5 muxlis me-4 punqts exeba. amdenad, 

savaraudoa, rom bevr saqmeSi mimarTvasa da masTan dakavSirebuli 

gadawyvetilebis gamotanas Soris erTi an ori kviris Sualedi dasaSvebad 

CaiTvleba. Tumca SesaZlebelia, am Sualedebs gansakuTrebuli yuradReba 

daeTmos, rodesac patimrobis kanoniereba dasawyisSivea gasaCivrebuli da me-5 

muxlis me-3 punqtiT gaTvaliswinebul dauyovnebliv wardgenis moTxovnac ar 

Sesrulebula. 

marTalia, ufro meti moqmedebis Tavisuflebaa imis gadawyvetisas, Tu ra 

Sualedia misaRebi Tavdapirvel patimrobasa da sasamarTlo zedamxedvelobas 

Soris me-5 muxlis me-4 punqtis Sesabamisad. uricxvi saqmidan naTelia, rom 

garkveuli daTmobis miuxedavad, rasac gansakuTrebiT rTul saqmeebze 

SeiZleba hqondes adgili, Sualedi mainc ar unda aRematebodes ramdenime 

kviras. periodi, romelic bevr SemTxvevaSi erT Tves gadascilda, miuReblad 

iqna miCneuli (magaliTad, saqmeebSi `beziCeri italiis winaaRmdeg~ da `sanCez-
raise Sveicariis winaaRmdeg~). gaWianureba, gamowveuli iseTi faqtorebiT, 

rogoric aris mosamarTlis SvebulebaSi yofna an misi metismetad bevri 

saqmiT gadatvirTva, evropulma sasamarTlom ar gaamarTla. meore mxriv, 

patimris mizeziT gamowveuli gaWianureba mxedvelobaSi ar miiReba, rogorc 

es moxda saqmeSi `navara safrangeTis winaaRmdeg~, romelSic ganmcxadebelma 

dapatimrebis gasaCivreba didad ar iCqara, da saqmeSi `luberti italiis 

winaaRmdeg~, sadac patimari faqtobrivad gauCinarda. mniSvnelovania imis 

aRniSvna, rom, Tu patimari samarTlebriv daxmarebas iTxovs, gadawyvetileba 

maleve unda iqnes miRebuli. gasagebi mizezebis gamo Svidi kvira metismetad 

xangrZlivad CaiTvala saqmeSi `zamiri gaerTianebuli samefos winaaRmdeg~. 
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me-5 muxlis me-4 punqtis miznebidan gamomdinare, vadis dineba patimrobis 

marTlzomierebis gasaCivrebis samarTalwarmoebis dawyebidan iRebs saTaves 

da patimrobis Taobaze saboloo gadawyvetilebis miRebiT wydeba. Tumca me-5 

muxlis me-4 punqti SeiZleba maSinac dairRves, roca dapatimrebul pirs 

lodini uwevs im dromde, sanam samarTlebrivi dacvis saSualeba misTvis 

xelmisawvdomi gaxdeba. 

rogorc ukve iTqva, gadawyvetileba swrafi samarTalwarmoebis Sesaxeb 

konkretul pirobebzea damokidebuli. saqmeze iloviecki poloneTis 

winaaRmdeg evropulma sasamarTlom ganmarta, rom patimrobis 

marTlzomierebis ganxilvasTan dakavSirebuli samedicino an sxva sakiTxebis 

sirTule SeiZleba mxedvelobaSi misaRebi faqtori iyos. sasamarTlom daamata, 

rom  

  

`es mainc ar niSnavs, rom mocemuli saqmis sirTule, Tundac 

gansakuTrebuli, aTavisuflebs erovnul xelisuflebas am debulebiT 

dakisrebuli arsebiTi valdebulebisagan.~ 

 

am saqmeSi evropulma sasamarTlom CaTvala, rom samarTalwarmoebis 

ganmavlobaSi patimrobis marTlzomierebis SefasebisTvis samedicino xasiaTis 

mtkicebulebis mopovebis aucileblobamac ki ver SeZlo aexsna procesis 

mTliani xangrZlivoba, rodesac gaTavisuflebis Taobaze TiToeuli 

ganmcxadeblis saCivrebis ganxilva samidan Svid Tvemde grZeldeboda.293 

patimrobis vadis gagrZelebis Sesaxeb gadawyvetilebis miRebaSi 

wamoWrili samedicino sakiTxebis sirTuleze miTiTebuli iqna agreTve saqmeSi 

`baranovski poloneTis winaaRmdeg~. Tumca evropulma sasamarTlom miiCnia, 

rom es SeiZleboda siswrafis sakiTxis gadawyvetisas mxedvelobaSi misaRebi 

faqtori yofiliyo, iqve aRniSna, rom erovnul sasamarTloebs daaxloebiT 6 

kvira dasWirdaT kardiologis angariSis misaRebad, Semdegi erTi Tve 

nevrologisa da fsiqiatris dokumentebis mopovebas moandomes da kidev erTi 

Tve - sxva mtkicebulebis miRebas. evropuli sasamarTlos azriT, xangrZlivi 

intervalebi samarTalwarmoebisTvis dadgenil `gansakuTrebuli 

gulmodginebis”  moTxovnas ar Seesabamaboda da me-5 muxlis me-4 punqtis 

darRvevas Seadgenda.294 

sirTulis sakiTxi ar wamoWrila saqmeze `iablonski poloneTis 

winaaRmdeg~, sadac evropulma sasamarTlom daadgina, rom ormocdasamdRiani 

periodi, romelic patimrobis marTlzomierebis gadawyvetas dasWirda, saqmis 

konkretul garemoebebSi siswrafis moTxovnas ewinaaRmdegeboda. poloneTis 

mTavrobis argumenti, rom saqmis ganmxilveli uzenaesi sasamarTlo uaRresad 

gadatvirTuli iyo, evropuli sasamarTlos mier ar iqna miRebuli.295 ufro 

metic, saqmeSi `rehboki sloveniis winaaRmdeg~ evropulma sasamarTlom miiCnia, 

rom ocdasami dRis xangrZlivobis ori periodi, romlebic gaTavisuflebis 

Taobaze patimris or gancxadebaze gadawyvetilebis miRebas dasWirda, 

siswrafis moTxovnis darRvevas warmoadgenda.296 

 

 

6. kavSiri konvenciis me-5 muxlis me-3 punqtTan  

 

                                                            
293 `iloviecki poloneTis winaaRmdeg~  (Iloviecki v. Poland), 2001 wlis 4 oqtomberi. 
294 `baranovski poloneTis winaaRmdeg~  (Baranowski v. Poland) , 2000 wlis 28 marti. 
295 `iablonski poloneTis winaaRmdeg~  (Jablonski v. Poland), 2000 wlis 21 dekemberi. 
296 `rehboki sloveniis winaaRmdeg~  (Rehbock v. Slovenia), 2000 wlis 28 noemberi. 
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rogorc aRiniSna, me-5 muxlis me-4 punqtis moTxovnebi ufro mkacria, 

vidre me-5 muxlis me-3 punqtisa, gansakuTrebiT, samarTlebrivi 

warmomadgenlobisa da SejibrebiTobis principebis nawilSi, magram Tu 

saxelmwifos iniciativiT ganxorcielebuli sasamarTlo zedamxedveloba am 

moTxovnebs akmayofilebs, me-5 muxlis me-4 punqtis moTxovnebi Sesrulebulad 

CaiTvleba, yovel SemTxvevaSi, aRniSnul etapze mainc. es sakiTxi imitom aris 

dasmuli, rom adamianis patimrobis kanonierebis gasaCivreba ar aris 

yovelTvis SesaZlebeli, vinaidan pirobebi icvleba imgvarad, rom 

SesaZlebelia, patimrobis winandeli samarTlebrivi safuZveli aRar iqnes 

misaRebi. amgvarad, es gulisxmobs, rom adamianis dapatimrebis dRidan unda 

arsebobdes gasaCivrebis mudmivi SesaZlebloba. Tumca es ar niSnavs, rom 

patimars SeuZlia warmoebis aRZvra nebismier momentSi; es ueWvelad 

migviyvanda sisxlissamarTlebrivi marTlmsajulebis paralizebamde. 

Sesabamisad, evropis sasamarTlo mivida im daskvnamde, rom gasaCivrebis 

SesaZlebloba unda arsebobdes gonivrul intervalebSi, rac, Tavis mxriv, 

cvladi Sinaarsisaa _ erT wlamde periodebi dasaSvebad iqna miCneuli 

dapatimrebuli piris suliT avadmyofobis SemTxvevaSi. aRniSnuli, ra Tqma 

unda, saxelmZRvanelod ar gamodgeba, rodesac adamiani dapatimrebulia 

sasamarTloSi saqmis warmoebis dros. amgvar SemTxvevas Seesabameba ufro 

mokle intervalebi, romlebzec precedentuli samarTali miuTiTebs. xazi 

unda gaesvas im garemoebas, rom araviTari winaaRmdegoba ar gamouwvevia 

erTTvian intervals beziCeris saqmeSi da, cxadia, ufro mokle periodebic 

misaRebad CaiTvleba. arsebiTi sakiTxia is, rom sasamarTlos SeuZlia, 

Seamowmos adamianis patimrobis gamamarTlebeli piroba, rodesac am adamians 

SeiZleba hqondes safuZveli, amtkicos, rom patimroba aris ukanono da didi 

albaTobaa imisa, rom msjavrdebamde ramdenime kvira gavides. 

sasamarTlo zedamxedvelobis orive aRniSnuli forma aris 

urTierTSemavsebeli da konvenciiT garantirebuli pirovnuli Tavisuflebis 

fuZemdeblur moTxovnebs warmoadgens. maT gareSe didia samarTalwarmoebis 

borotad gamoyenebis albaToba. es ori forma ar aris saziano sisxlis 

samarTlis marTlmsajulebis qmediTi sistemisaTvis, vinaidan es sistema 

yovelTvis ukeTesad moqmedebs im SemTxvevebSi, rodesac daculia kanonis 

uzenaesoba.  

 

 

24. komentari 
 

saqarTvelos kanonmdebloba ar iTvaliswinebs uflebas habeas corpus 
samarTalwarmoebaze adamianis uflebaTa evropuli konvenciisa da masze 

arsebuli precedentuli samarTlis mniSvnelobiT.  

saqarTvelos konstituciis me-18 muxli, romelic adgens piris uflebebs 

mis Tavisuflebasa da fizikur usafrTxoebaze, dums dakavebasa Tu 

dapatimrebaze sasamarTlo kontrolis ganxorcielebis moTxovnis uflebis 

Taobaze. uflebaTa sasamarTlos wesiT dacvis zogadi principi, romelic 

ganmtkicebulia konstituciis 42-e muxlis 1-li punqtiT - `yovel adamians 

ufleba aqvs, Tavis uflebaTa da TavisuflebaTa dasacavad mimarTos 

sasamarTlos”, naklebad SeiZleba anazRaurebdes habeas corpus-is garantiis 

ararsebobas. 

konstituciis xarvezi saqarTvelos sisxlis samarTlis saproceso 

kodeqsiT ar aris Sevsebuli. 
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dakavebasTan mimarTebiT kodeqsiT ar aris dadgenili aranairi 

procedura, romliTac dakavebuli piri an misi damcveli297 SeZlebda 

dauyovnebliv moeTxova gaTavisufleba im safuZvelze, rom Tavisuflebis 

aRkveTa aramarTlzomieria.  

rac Seexeba dapatimrebas, sisxlis samarTlis saproceso kodeqsis 

mixedviT, pirveli instanciis sasamarTlo uflebamosilia aRkveTis 

RonisZiebis ASefardebaze, Secvlasa Tu gauqmebaze mxaris Suamdgomlobis 

safuZvelze. moqalaqeTa konstituciuri uflebebis SezRudvasa da iZulebiT 

RonisZiebebTan dakavSirebuli sagamoZiebo moqmedebis Catarebis Sesaxeb 

sasamarTlo brZanebis gacema, mokvlevis organoebis, gamomZieblisa da 

prokuroris ukanono moqmedebebis gamo saCivrebis gadawyveta, gamoZiebis 

organoebisa da prokuroris mier uaryofili Suamdgomlobisa da acilebis 

ganxilva im raionuli (saqalaqo) sasamarTlos mosamarTlis prerogativaa, 

romlis samoqmedo teritoriazec tardeba mokvleva da winaswari gamoZieba.298 

sisxlis samarTlis saproceso kodeqsi iTvaliswinebs mxareTa, maT 

Soris, dacvis uflebas, Seitanon Suamdgomloba braldebulis mimarT 

gamoyenebuli aRkveTis RonisZiebis ufro msubuqi RonisZiebiT Secvlis 

Sesaxeb an aRkveTis RonisZiebis gauqmebis SuamdgomlobiT mimarTon im 

sasamarTlos, romlis mosamarTlis brZanebis safuZvelzec iqna gamoyenebuli 

es aRkveTis RonisZieba, an sasamarTlos gamoZiebis adgilis mixedviT, xolo 

aRkveTis RonisZiebis ufro mkacri aRkveTis RonisZiebiT Secvlis Sesaxeb 

SuamdgomlobiT aRniSnuli sasamarTloebisaTvis mimarTvis ufleba aqvs 

mxolod gamomZiebels prokuroris TanxmobiT an prokurors. mxareebs 

braldebulis mimarT gamoyenebuli aRkveTis RonisZiebis Secvlis an gauqmebis 

Taobaze SuamdgomlobiT mosamarTlisaTvis mimarTvis ufleba mxolod im 

SemTxvevaSi aqvT, Tu aRmoCndeba axali arsebiTi garemoeba, romelic brZanebis 

gacemisas mosamarTlisaTvis cnobili ar iyo da rac, amasTan, aucilebels 

xdis gamoyenebuli aRkveTis RonisZiebis safuZvlianobis Semowmebas.299 

maSin, rodesac 140-e muxlis 1-16 nawilebi iTvaliswinebs 

gamomZieblis/prokuroris mier aRkveTis RonisZiebis Sefardebasa Tu 

SecvlasTan da a. S. dakavSirebiT sasamarTloSi Setanili Suamdgomlobebis 

ganxilvis detalur proceduras (da TviT muxls ewodeba `sisxlis saproceso 

samarTlebrivi iZulebis RonisZiebebis gamoyenebis sasamarTlo wesi~), ar aris 

gansazRvruli aranairi procedura me-7 nawiliT Setanili Suamdgomlobebis 

gansaxilvelad. 

sisxlis samarTlis saproceso kodeqsis 160-e muxlis me-2 nawilis 

mixedviT (gansazRvravs dapatimrebis, rogorc aRkveTis RonisZiebis, SerCevis 

wess), Tuki dapatimrebul braldebulsa da mis damcvels braldebulisTvis 

daniSnuli aRkveTis RonisZieba miaCniaT usafuZvlod an dausabuTeblad, maT 

ufleba aqvT, gaasaCivron igi zemdgom sasamarTloSi sisxlis samarTlis 

saproceso kodeqsiT dadgenili wesiT. rogorc 160-e muxlidan gamomdinareobs, 

es SeiZleba aRkveTis RonisZiebis Sefardebis Semdeg da 140-e muxlis mixedviT, 

gamoZiebis damTavrebis gamocxadebamde. braldebulsa da mis damcvels 

ufleba aqvT, agreTve, mosamarTles mimarTon SuamdgomlobiT dapatimrebis 

ufro msubuqi RonisZiebiT Secvlis Taobaze. Suamdgomlobas mosamarTle 

ganixilavs da gadawyvets 140-e muxliT dadgenili wesiT. 

                                                            
297 sakonstitucio sasamarTlos 2003 wlis 29 ianvris gadawyvetilebis miRebis Semdeg pirs 

dacvis ufleba aqvs dakavebis, anu Tavisuflebis faqtobrivi SezRudvis momentidan. 
298 sssk 48-e muxlis me-5 nawili. 
299 sssk 140-e muxlis me-17 nawili. 
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 Tundac 160-e muxlis me-2 nawiliT 140-e muxlis 1-16 nawilebis moqmedeba 

gavrceldes me-17 muxliT gaTvaliswinebul proceduraze, es ar 

uzrunvelyofs dacvas me-5 muxlis me-4 punqtiT moTxovnili saproceso 

garantiebiT,300 radgan 1-16 nawilebi gaTvlilia braldebis mxarisaTvis da ara 

dacvisaTvis, raTa mimarTos sasamarTlos aRkveTis RonisZiebis Sefardebis an 

misi Secvlis Taobaze. 

Habeas corpus samarTalwarmoeba precedentuli samarTlis mniSvnelobiT 

gulisxmobs winaswari patimrobis marTlzomierebis gonivrul intervalebSi 

gadasinjvas sasamarTlos mier. saqarTvelos sisxlis samarTlis saproceso 

kodeqsiT ar aris dadgenili sasamarTlo xasiaTis aranairi avtomaturi 

perioduli kontroli. 243-e muxlis pirveli nawilis mixedviT, winaswari 

gamoZiebis stadiaze aRkveTis RonisZiebis gamoyenebis, Secvlis an gauqmebis 

Sesaxeb mosamarTlis brZaneba (dadgenileba) SeiZleba erTjeradad 

gasaCivrdes. 140-e muxlis me-17 punqtidan SeiZleba im daskvnis gamotana, rom 

axali arsebiTi garemoebebis arsebobis mtkicebis tvirTi dacvazea, maSin 

rodesac habeas corpus samarTalwarmoeba gulisxmobs, rom pirma, romelic 

mimarTavs kontrolis moTxovniT, Tavdapirvelad unda prima facie mtkiceba 

waradginos da mopasuxe xelisfulebam, romelsac mtkicebis tvirTi akisria, 

unda daasabuTos dapatirmebis Sesaxeb gadawyvetilebis kanoniereba.301 

zemoaRniSnulidan naTelia daskvna, rom saqarTvelos kanonmdeblobaSi 

ar arsebobs normebi, romlebic uzrunvelyofda habeas corpus 
samarTalwarmoebas dakavebuli da daptimrebuli pirebisaTvis evropuli 

konvenciis me-5 muxlis mniSvnelobiT. aRniSnuli xarvezi kanonmdeblobaSi 

cvlileba-damatebebis Setanamde SeiZleba garkveulwilad Sevsebuli iqnes 

praqtikaSi Tavad me-5 muxlis me-4 punqtze apelirebiT. 
 

 

VII Tavi. kompensacia 
 

 

konvenciis me-5 muxlis me-5 punqti moiTxovs, rom yvelas, vinc aris 

dakavebis an dapatimrebis msxverpli am muxlis debulebaTa darRveviT, aqvs 

aRsrulebadi ufleba kompensaciaze. amgvari uflebis ararseboba uciloblad 

gamoiwvevs pasuxismgeblobas evropul sasamarTloSi saqmis warmoebisas. 

konvenciis me-5 muxlis me-4 punqtis msgavsad, es debuleba me-13 muxliT 

gaTvaliswinebuli im zogadi valdebulebis konkretuli gamovlinebaa, 

romlis Tanaxmadac, konvenciiT garantirebuli ama Tu im uflebisa da 

Tavisuflebis darRvevisas xelmisawvdomi unda iyos samarTlebrivi dacvis 

efeqtiani saSualeba. 

me-5 muxlis me-5 punqtis pirobebi saxelmwifos ar aniWebs diskrecias, 

Tavad gansazRvros kompensaciis saxiT samarTlebrivi dacvis saSualebis 

uzrunvelmyofi organo. me-5 muxlis me-5 punqti moiTxovs, rom aseTi 

saSualeba xelmisawvdomi unda iyos sasamarTlos saxiT, rac gulisxmobs, rom 

aRniSnuli saSualeba uzrunvelyofili unda iqnes samarTlebrivad 

savaldebulo gadawyvetilebiT. rac Seexeba kompensaciis uflebis 

                                                            
300 `lami belgiis winaaRmdeg~ (Lamy v. Belgium), 1989 wlis 30 marti, Series A no. 151. 
301 rogorc zemoT aRiniSna, mZime an gansakuTrebiT mZime danaSaulis Cadena aris patimrobis, 

rogorc aRkveTis RonisZiebis, Sefardebis safuZveli 151-e muxlis me-3 nawilis Tanaxmad da 

amas damatebuli 155-e muxlis me-2 punqti, romlis Tanaxmadac, aRkveTis RonisZieba uqmdeba 

mosamarTlis dadgenilebiT, agreTve sasamarTlos ganaCeniT, ganCinebiT (dadgenilebiT), Tu 

aRar arsebobs aRkveTis RonisZiebis gamoyenebis safuZveli. 
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gansaxorcieleblad Tavad samarTalwarmoebis formas, erovnul 

xelisuflebas moqmedebis mniSvnelovani Tavisufleba eniWeba. samarTlebrivi 

dacvis saSualebis sxva organoebis (magaliTad, ombudsmenis) mier 

uzrunvelyofa an mTavrobis mier ex gratia gadaxda me-5 muxlis me-5 punqtis 

miznebisTvis sakmarisi ar aris. 

praqtikaSi samarTlebrivi dacvis saSualeba, Cveulebriv, fulad 

kompensacias gulisxmobs. saxelmwifoebis mier gadasaxdeli sakompensacio 

Tanxis dadgenisas arsebobs garkveuli farglebi, magram es ukanaskneli ar 

exeba im aSkara elementebs, romlebic asanazRaurebel TanxaSi unda aisaxos. 

kompensaciis sakiTxis gadawyvetamde qveynis xelisuflebam SeiZleba 

moiTxovos mtkicebuleba zaralis Sesaxeb, romelic me-5 muxlis darRvevam 

warmoSva. evropulma sasamarTlom daadgina, rom piri SeiZleba iyos 

dazaralebuli me-5 muxlis darRvevis Sedegad, magram `ar dadges 

`kompensaciis~ sakiTxi, rodesac ar arsebobs asanazRaurebeli materialuri an 

aramaterialuri ziani~.302 

me-5 muxlis me-5 punqtiT gaTvaliswinebuli samarTlebrivi dacvis 

saSualeba mxolod maSin moiTxoveba, rodesac SesaZlo msxverpli me-5 muxlis 

1-4 punqtebis debulebebis sawinaaRmdegod iyo dakavebuli an dapatimrebuli. 

gamonaklisia ganacxadi mxolod me-5 muxlis me-5 punqtis darRvevis Sesaxeb 

iseTi winaswari gadawyvetilebis ararsebobisas, romelic aRiarebs me-5 

muxlis Seusruleblobas rogorc nacionalur, ise konvenciis doneze. ufro 

xSirad evropuli sasamarTlo ganacxads me-5 muxlis me-5 punqtis Sesabamisad 

mxolod maSin ganixilavs, Tu miiCnevs, rom me-5 muxlis sxva punqti an 

punqtebia darRveuli.303 ufro metic, aseT SemTxvevaSi evropuli sasamarTlo 

dazaralebulisagan ar moiTxovs Sidasaxelmwifoebrivi saSualebebis 

amowurvas imis dasadgenad, SeeZlo Tu ara mas samarTlebrivi dacvis 

saSualebis qveynis xelisuflebisagan miReba. Tumca Tu saxelmwifo 

`utyuarobis sakmarisi xarisxiT~ aCvenebs, rom samarTlebrivi dacvis 

saSualeba, romelsac me-5 muxlis me-5 punqti moiTxovs, dazaralebulisTvis 

xelmisawvdomia, evropuli sasamarTlo ar daadgens am debulebis darRvevas.304 

saqmeSi `rehboki sloveniis winaaRmdeg~, sadac qveynis xelisuflebam 

SeinarCuna kompensaciis ufleba im SemTxvevebze, rodesac Tavisuflebis 

aRkveTa aramarTlzomieri an Secdomis Sedegi iyo, evropulma sasamarTlom me-

5 muxlis me-5 punqtis darRveva daadgina, radganac ganmcxadeblis 

kompensaciis ufleba, romelic gamomdinareobs me-5 muxlis me-4 punqtis 

darRvevidan _ dapatimrebuli piris ufleba, gaasaCivros patimrobis 

marTlzomiereba sasamarTlos winaSe, romelmac swrafad unda ganixilos da 

miiRos gadawyvetileba gaTavisuflebis Taobaze, Tu patimroba 

aramarTlzomieria _ utyuarobis sakmarisi xarisxiT ar iyo 

uzrunvelyofili.305 

im qveynebSi, sadac konvencia erovnuli kanonmdeblobis nawilia, 

sasamarTloebs me-5 muxlis darRvevis SemTxvevaSi unda hqondeT aRniSnuli 

kompensaciis micemis uflebamosileba. maTi mxridan nebismieri umoqmedoba 

ufro daamZimebs me-5 muxlis ukve arsebul darRvevas.  

 

 

25. komentari 

                                                            
302 ix. `vasinki niderlandebis winaaRmdeg~ (Wassink v. the Netherlands). 
303 ix. `Ciula italiis winaaRmdeg~ (Ciulla v. Italy). 
304 iqve. 
305 2000 wlis 28 noemberi. 
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saqarTvelos kanonmdebloba iTvaliswinebs ukanonod dakavebuli Tu 

dapatimrebuli piris uflebas kompensaciis miRebaze. konstitucia aRniSnul 

uflebas uzrunvelyofs ise, rom ar akonkretebs materialuri Tu moraluri 

zianis dadgomis moments: 

`... ukanonod dakavebul an dapatimrebul pirs aqvs kompensaciis miRebis 

ufleba.306~ 

kompensaciis meqanizmi ufro detalurad reglamentirebulia 

saqarTvelos sisxlis samarTlis saproceso kodeqsis zogadi nawiliT. 

 sisxlis samarTlis saproceso kodeqsis me-12 muxlis me-4 nawili adgens 

zogad normas, romlis Tanaxmadac, ukanonod da dausabuTeblad 

TavisuflebaSezRudul pirs aqvs misTvis miyenebuli zianis srulad 

anazRaurebis ufleba. 

ufleba, inter alia, ukanono da dausabuTebeli dakavebis Sedegad 

miyenebuli zianis anazRaurebis miRebaze garantirebulia eWvmitanilisa307 da 

braldebulisTvis308. 150-e muxli, romelic iTvaliswinebs dakavebisgan 

gaTavisuflebis safuZvelsa da wess, me-4 nawilSi adgens, rom ukanono da 

dausabuTebeli dakavebis Sedegad miyenebuli ziani sruli moculobiT unda 

anazRaurdes saxelmwifo biujetidan, imis miuxedavad, aris Tu ara 

dakavebuli msjavrdebuli.309 

sisxlis samarTlis saproceso kodeqsis 165-e muxli awesrigebs ukanono 

an dausabuTebeli dapatimrebis Sedegad miyenebuli zianis anazRaurebas, 

magram igi axsenebs agreTve dakavebas da 150-e muxlisgan principulad 

gansxvavebul hipoTezas iTvaliswinebs. kerZod: 

1. qonebrivi ziani pirs sruli moculobiT aunazRaurdeba, Tu dadginda, 

rom misi dakaveba an dapatimreba ukanono an dausabuTebeli iyo. ziani 

anazRaurdeba, Tu gamotanilia gamamarTlebeli ganaCeni an saqme Sewyda 28-e 

muxlis pirveli nawilis `a~310 da `e~311 qvepunqtebSi aRniSnuli safuZvlebiT. 

2. fizikuri ziani anazRaurdeba saxelmwifos mier Tanxis gadaxdiT, 

mkurnalobis xarjebis, Sromisunarianobis dakargvis an daqveiTebis 

sakompensaciod, Tu daavadeba gamoiwvia sapatimro adgilebSi dapatimrebulis 

yofnis reJimis darRvevam. 

3. moraluri zianis anazRaureba xdeba presaSi an masobrivi informaciis 

sxva saSualebiT bodiSis moxdis gziT, agreTve fuladi kompensaciiT. 

160-e muxlis 1-li nawili, savaraudod, ara mxolod arRvevs adamianis 

uflebaTa evropul konvencias imiT, rom kompensaciis miniWebisTvis piris 

gamarTlebis winapirobas adgens, igi winaaRmdegobaSi modis sisxlis 

samarTlis saproceso kodeqsis sxva debulebasTan, saxeldobr, 150-e muxlis 

me-4 nawilTan, romelic ukanono da dausabuTebuli dakavebisaTvis zianis 

upirobo anazRaurebas iTvaliswinebs. 

sisxlis samarTlis saproceso kodeqsi iTvaliswinebs calke Tavs 

reabilitaciisa da sisxlis samarTalwarmoebis organoebis ukanono da 

dausabuTebeli moqmedebis Sedegad miyenebuli zianis anazRaurebis Sesaxeb. 

                                                            
306 me-18 muxlis me-7 punqti. 
307 sssk 73-e muxlis 1-li nawilis m) qvepunqti. 
308 sssk 76-e muxlis me-2 nawili. 
309 sssk 44-e muxlis 26-e nawilis mixedviT, msjavrdebulia piri, romlis mimarTac 

gamotanilia sasamarTlos gamamtyunebeli ganaCeni. 
310 sisxlis samarTalwarmoeba wydeba sisxlis samarTlis kanoniT gaTvaliswinebuli qmedebis 

ararsebobisas. 
311 sisxlis samaralwarmoeba wydeba im safuZvelze, rom pirs ar miuRwevia im asakisaTvis, 

romlidanac dgeba sisxlis samarTlis pasuxismgebloba.  
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reabilitacia gulisxmobs ukanonod an dausabuTeblad msjavrdebulis, 

braldebulis an iZulebiTi mkurnalobisTvis gagzavnili piris uflebebis 

aRdgenas, Tu dadgindeba misi udanaSauloba an iZulebiTi mkurnalobisTvis 

gagzavnis usafuZvloba.312 amave Tavis 221-e muxlis Tanaxmad, ukanono Tu 

dausabuTebeli dakavebis, dapatimrebis anda samedicino dawesebulebaSi 

eqspertizisTvis moTavsebis Sedegad miyenebuli ziani unda anazRaurdes 

saqmis Sedegis miuxedavad. 
sisxlis samarTlis saproceso kodeqsi moicavs Tavisuflebis aRkveTis 

SemTxvevebs, romlebic gaTvaliswinebulia me-5 muxlis 1-li yvela punqtiT, 

garda infeqciuri daavadebebis gavrcelebisTvis dapatimrebisa. igi agreTve 

moicavs im sakiTxebs, rac SeiZleba warmoiSvas me-5 muxlis me-2-me-4 punqtebTan 

mimarTebiT. Tumca zemoaRniSnuli debulebebi naTlad miuTiTebs, rom 

saqarTvelos kanonmdebloba kompensaciis sakiTxs piris gamarTlebiT 

ganapirobebs. ganxiluli muxlebidan ar SeiZleba im daskvnis gakeTeba, rom 

pirs SeuZlia moiTxovos kompensacia, Tu mas ar ecnoba misTvis wayenebuli 

braldebis Sesaxeb me-5 muxlis me-2 punqtis Sesabamisad, an ar iyo 

uzrunvelyofili habeas corpus garantiiT, an misi patimrobis vada ar iyo 

gonivruli me-5 muxlis me-3 punqtis mniSvnelobiT, im SemTxvevaSi, Tu igi ar 

iqna gamarTlebuli. am TvalsazrisiT, saWiroa, kanonmdeblobaSi Sesabamisi 

cvlileba-damatebebis Setanamde Tavisuflebis aramarTlzomieri aRkveTis 

Sedegad miyenebuli zianis anazRaurebis sakiTxi evropuli konvenciis me-5 

muxlis me-5 punqtis da masze arsebuli precedentuli samarTlis safuZvelze 

wydebodes ise, rom uzrunvelyofili iqnes zianis anazRaureba gamamtyunebeli 

Tu gamamarTlebeli ganaCenis miuxedavad. agreTve uzrunvelyofili iqnes 

aRsrulebadi ufleba zianis anazRaurebaze im pirTaTvis, romlebsac 

Tavisufleba infeqciur daavadebaTa gavrcelebis aRkveTis safuZvelze 

SeezRudaT. 

saerTo sasamarTloebi praqtikaSi zianis anazRaurebas piris 

gamarTlebas ukavSireben. braldebul o. C-Svils raionuli sasamarTlos 

brZanebiT aRkveTis RonisZiebis saxiT Seefarda winaswari patimroba 3 Tvis 

vadiT. igi patimrobaSi imyofeboda 2000 wlis 28 ivnisamde. saboloo jamSi igi 

mis mimarT wardgenil yvela braldebaSi gamarTlebuli iqna. 2001 wlis 11 

seqtembers saqarTvelos uzenaesi sasamarTlos sisxlis samarTlis saqmeTa 

palatam ganixila o. C-Svilisa da saqarTvelos finansTa saministros kerZo 

sakasacio saCivrebi Tbilisis saolqo sasamarTlos sisxlis samarTlis 

saqmeTa sasamarTlo kolegiis 2001 wlis 7 ivnisis ganCinebaze, romliTac o. C-

Svili srulad iqna reabilitirebuli Tbilisis saolqo sasamarTlos 2000 

wlis 28 dekembris gamamarTlebeli ganaCenis safuZvelze, da finansTa 

saministros daevala mis sasargeblod sisxlis samarTalwarmoebis 

organoebis ukanono da dausabuTebeli moqmedebebis Sedegad miyenebuli 

moraluri zianis 50 000 laris odenobiT gadaxda. amave ganCinebiT 

saqarTvelos Tavdacvis saministros daevala o. C-SvilisTvis misi 

Tanamdebobidan gaTavisuflebis dRidan Tanamdebobaze aRdgenis dRemde 

miuRebeli ganacduri kuTvnili xelfasis sruli moculobiT anazRaureba, 

wodebis, Tanamdebobisa da damsaxurebisTvis kanoniT dadgenili yvela 

sargosa da danamatis gaTvaliswinebiT. 

o. C-Svilma sakasacio saCivriT iTxova Tbilisis saolqo sasamarTlos 

ganCinebis mis sasikeTod Secvla da moraluri zianis anazRaureba, inter alia, 
aRkveTis RonisZiebis - patimrobis xangrZlivobis gamo. finansTa saministrom 

                                                            
312 sssk 219-e muxlis 1-li nawili. 
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sakasacio saCivarSi moiTxova ganaCenis gauqmeba moraluri zianis 

anazRaurebis nawilSi im safuZvliT, rom moraluri zianis anazRaurebis 

dakisreba xdeba im SemTxvevaSi, Tu saxezea fizikuri da sulieri tanjva, 

rasac seriozuli Sedegi mohyva. 

palatam ar gaiziara meore kasatoris moTxovna kolegiis ganCinebis 

gauqmebis Taobaze im safuZvliT, rom o. C-Svils ar warmoudgenia raime 

mtkicebuleba mis mier miRebuli sulieri gancdisa da moraluri zianis 

Taobaze. sasamarTlom yuradReba gaamaxvila im faqtze, rom o. C-Svili 

gamarTlda. Sesabamisad, igi erTi wlis, 11 Tvis, 28 dRis ganmavlobaSi ukanono 

patimrobaSi imyofeboda. sasamarTlom aRniSna, rom o. C-Svilis ufleba 

Tavisuflebaze, rac umniSvnelovanes uflebad aris miCneuli saerTaSoriso 

normebiTa da saqarTvelos konstituciiT, usafuZvlod iqna Selaxuli. 

saboloo jamSi palatam o. C-SvilisTvis moraluri zianis nawilSi 

gansazRvruli Tanxa 50 000 lari Seamcira 25 000 laramde. 
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sul

dakmayo-

filda

1 2 3 4 5 6 7 8 9 10 11 12 13 14 15

sul samarTlebrivi iZulebis 

RonisZieba
11393 10317 358 347 676 617 81 64 11832 1104 10728 90,7 363 252 69,4

dapatimreba 6918 5914 355 345 490 444 57 42 7330 1029 6301 86,0 309 204 66,0

Sina patimroba 113 108 26 23 1 1 114 5 109 95,6 13 10 76,9

policiis zedamxedvelobaSi 

gadacema
1350 1325 31 31 9 7 1359 27 1332 98,0 21 19 90,5

girao 15 15 5 5 15 15 100,0 3 3 100,0

xelwerili gausvlelobisa da 

saTanado qcevis Sesaxeb
1025 1016 50 49 5 5 1030 9 1021 99,1 11 10 90,9

piradi Tavdeboba 100 97 13 13 100 3 97 97,0 6 6 100,0

arasrulwlovani braldebulis 

meTvalyureobaSi gadacema
83 80 6 6 83 3 80 96,4

samxedro mosamsaxuris qcevisadmi 

sardlobis meTvalyureoba

260 260 35 35 9 9 269 269 100,0
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eTqva

sul
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filda

sul
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filda

sul
dakmayo-
filda

sul
dakmayo-
filda

gr. 
1+3+7

raodenoba 
gr. 2+4+8

%
raodenoba
gr.9-10

s u l
dakmayo-
filda

%

1 2 3 4 5 6 7 8 9 10 11 12 13 14 15
sul samarTlebrivi iZulebis 
RonisZieba 11433 10195 709 698 367 341 77 72 12219 10965 89,7 1254 360 242 67,2

dapatimreba 5577 4621 698 687 320 295 46 38 6321 5346 84,6 975 311 204 65,6
Sinapatimroba 152 143 6 6 5 5 3 3 161 152 94,4 9 6 3 50,0
policiis zedamxedvelobaSi 
gadacema

2112 2037 2 2 23 22 23 26 2137 2065 96,6 72 15 12 80,0

girao 2 2 2 2 100,0
xelwerili gausvlelobis da 
saTanado qcevis Sesaxeb

1578 1559 6 6 1 1 1579 1560 98,8 19 13 12 92,3

piradi Tavdeboba 61 58 1 1 62 59 95,2 3 3 3 100,0
arasrulwlovani braldebulis 
meTvalyureobaSi gadacema 116 114 1 1 117 115 98,3 2 1 1 100,0

samxedro mosamsaxuris 
qcevisadmi sardlobis 
meTvalyureoba

166 162 166 162 97,6 4 2 2 100,0

moyvana 428 405 428 405 94,6 23
piris moTavseba samedicino 
dawesebulebaSi 

72 71 1 1 72 71 98,6 1

braldebulis Tanamdebobidan 
gadayeneba

54 42 54 42 77,8 12

qonebaze yadaRis dadeba 491 471 1 1 491 471 95,9 20
sxva 624 510 3 3 11 11 2 2 629 515 81,9 114 9 5 55,6

monacemebi sisxlis saproceso samarTlebrivi iZulebis RonisZiebaTa

aRkveTis 
RonisZiebis 
Sefardebaze

aRkveTis 
RonisZiebis vadis 

gagrZelebaze

aRkveTis RonisZiebis Secvlaze

ganxilulia sagamoZiebo organodan Semosuli Suamdgomloba saangariSo periodSi ganxilulia
ganxilulia advokatis  

Suamdgomloba

dakmayofilda
sisxlis saproceso 

samarTlebrivi iZulebis 
RonisZiebis dasaxeleba

gamoyenebis Sesaxeb  (2001 weli)

maT Soris
sul

Semsubuqebaze damZimebaze
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ganxilulia braldebis mxaris Suamdgomloba 
saangariSo periodSi 

ganxilulia 

iZulebis RonisZiebis Secvlaze maT Soris 
iZulebis 

RonisZiebis 

Sefardebaze 

iZulebis 

RonisZiebis 

vadis 

gagrZelebaze 

Semsubuqebaze damZimebaze 
sul 

dakmayofilda 

ganxilulia dacvis 

mxaris Suamdgomloba 

raionis dasaxeleba 

sul 
dakmayo-

filda 
sul 

dakmayo-

filda 
sul 

dakmayo-

filda 
sul 

dakmayo-

filda 

gr. 

1+3+7 

gr. 

2+4+8 
% s u l 

dakmayo-

filda 
% 
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u
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g
a
n
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i
l
u
l
i
a
 

g
r
.1
+
3
+
5
+
7
+
1
2
 

  1 2 3 4 5 6 7 8 9 10 11 12 13 14 15 

s  u  l 11213 10038 588 571 409 378 299 114 12099 10723  88,6  436 280 64,2 12944 

sul saqarTveloSi                               

m a T   S o r i s:                               

gldani-naZaladevis rs 385 308 3 3 11 9 11 10 399 321 80,5 13 11 84,6 423 

didube-CuRureTis rs 
625 544 3 3 29 18 3 2 631 549 

   

87,0  25 16 64,0 685 

krwanisi-mTawmindis rs 
799 676 6 6         805 682 

   

84,7  57 13 22,8 862 

vake-saburTalos rs 
1003 877 9 9 19 14 7 6 1019 892 

   

87,5  61 40 65,6 1099 

isani-samgoris rs 
676 520 20 20 103 103 25 25 721 565 

   

78,4  19 15 78,9 843 

sul Tbilisis  3488 2925 41 41 162 144 46 43 3575 3009  84,2  175 95 54,3 3912 

lanCxuTis rs 
66 66     1 1 1 1 67 67 

  

100,0        68 

ozurgeTis rs 169 162 4 4 4 4 1 1 174 167   96,0       178 

Coxatauris rs 
58 58             58 58 

  

100,0        58 

sul guriis  293 286 4 4 5 5 2 2 299 292 97,7       304 

tyibulis rs 
43 43             43 43 

  

100,0        43 

quTaisis saqalaqo 716 643         2 1 718 644   89,7 29 15 51,7 747 

WiaTuris rs 57 50         2 2 59 52    88,1 7 5 71,4 66 

vanis rs 
50 50     4 4     50 50 

  

100,0  1 1 100,0 55 



zestafonis rs 101 98 8 8 5 5     109 106 97,2 10 7 70,0 124 

Terjolis rs 54 49             54 49   90,7       54 

baRdaTis rs 
63 63             63 63 

  

100,0        63 

xaragaulis rs 
51 51     2 2 1 1 52 52 

  

100,0  2 2 100,0 56 

samtrediis rs 
128 128 2 2 3 3 1 1 131 131 

  

100,0  1 1 100,0 135 

saCxeris rs 
53 53     4 4     53 53 

  

100,0        57 

xonis rs 70 67             70 67   95,7 2 2 100,0 72 

wyaltubos rs 
131 125 1 1 4 4 2 2 134 128 

   

95,5  2 1 50,0 140 

sul imereTis  1517 1420 11 11 22 22 8 7 1536 1438 93,6 54 34 63,0 1612 

axmetis rs 
67 53 5 5 6 5 1 1 73 59 

   

80,8  6 6 100,0 85 

gurjaanis rs 125 116 1 1         126 117   92,9 13 4 30,8 139 

Telavis rs 459 433 8 8 18 18 1 1 468 442   94,4 18 15 83,3 504 

lagodexis rs 
54 46 2 2         56 48 

   

85,7  2 2 100,0 58 

sagarejos rs 99 91 1 1 4 4 2 2 102 94   92,2 9 4 44,4 115 

siRnaRis rs 
111 111 1 1         112 112 

  

100,0        112 

yvarlis rs 
59 59             59 59 

  

100,0  2 1 50,0 61 

dedofliswyaros rs 73 73             73 73 100       73 

sul kaxeTis  1047 982 18 18 28 27 4 4 1069 1004 93,9 50 32 64,0 1147 

duSeTis rs 
43 40 5 4 3 3     48 44 

   

91,7  10 7 70,0 61 

TianeTis rs 
30 24             30 24 

   

80,0        30 

mcxeTis rs 145 83 17 14     3 2 165 99   60,0 6 4 66,7 171 

yazbegis rs 10 4             10 4   40,0       10 

axalgoris rs 
15 15             15 15 

  

100,0        15 

sul mcxeTa-TianeTis  243 166 22 18 3 3 3 2 268 186 69,4 16 11 68,8 287 

ambrolauris rs 
33 30     2 2 1   34 30 

   

88,2        36 

lentexis rs 
22 22         3 3 25 25 

  

100,0        25 



onis rs 
12 12     1 1     12 12 

  

100,0        13 

cageris rs 39 38             39 38   97,4       39 

sul raWa-leCxumisa da qvemo 

svaneTis  
106 102     3 3 4 3 110 105 95,5       113 

foTis saqalaqo 298 269     4 4 2 1 300 270   90,0 7 7 100,0 311 

abaSis rs 66 61             66 61   92,4 4 4 100,0 70 

martvilis rs 83 80     7 7     83 80   96,4 3 3 100,0 93 

zugdidis rs 297 290 6 6 2 2     303 296   97,7 18 18 100,0 323 

mestiis rs 
7 7             7 7 

  

100,0        7 

senakis rs 
175 160 1 1 7 7     176 161 

   

91,5  2 1 50,0 185 

walenjixis rs 
59 59             59 59 

  

100,0  2 2 100,0 61 

Cxorowyus rs 43 42     1 1     43 42   97,7 1 1 100,0 45 

xobis rs 
52 45             52 45 

   

86,5        52 

sul samegrelosa da zemo 

svaneTis  
1080 1013 7 7 21 21 2 1 1089 1021 93,8 37 36 97,3 1147 

adigenis rs 32 30 3 3         35 33   94,3 3 3 100,0 38 

aspinZis rs 
13 13             13 13 

  

100,0        13 

axalcixis rs 
254 229 2 2 31 31 14 4 270 235 

   

87,0  9 9 100,0 310 

axalqalaqis rs 56 54 2 2         58 56   96,6       58 

borjomis rs 89 87 1           90 87   96,7       90 

ninowmindis rs 
37 37             37 37 

  

100,0        37 

sul samcxe-javaxeTis 481 450 8 7 31 31 14 4 503 461 91,7 12 12 100,0 546 

goris rs 
390 336 3 3 16 16 15 15 408 354 

   

86,8  17 11 64,7 441 

kaspis rs 
126 102     12 5     126 102 

   

81,0  12 5 41,7 150 

qarelis rs 85 80 2 2 3 2 2 2 89 84   94,4 2 1 50,0 94 

xaSuris rs 
187 168     15 15     187 168 

   

89,8  8 8 100,0 210 

sul Sida qarTlis  788 686 5 5 46 38 17 17 810 708 87,4 39 25 64,1 895 

rusTavis saqalaqo 
289 260         5 3 294 263 

   

89,5  8 2 25,0 302 



bolnisis rs 89 82 2 2 4 4 1   91 84   92,3 2 2 100,0 97 

gardabanis rs 269 243 3 3 10 8     272 246   90,4 7 6 85,7 289 

dmanisis rs 
31 31         27 27 58 58 

  

100,0  4     62 

TeTriwyaros rs 41 36 1 1 2 2     42 37    88,1       44 

marneulis rs 249 209     29 27 4 1 253 210 83,0 5 3 60,0 287 

walkis rs 23 21 2 2         24 22 91,667 2 2 100,0 26 

sul qvemo qarTlis  991 882 8 8 45 41 37 31 1034 920 89,0 28 15 53,6 1107 

aWaris rs-ebi 908 882 14 14 20 20     922 896 97,18 7 7 100,0 949 

aWaris umaRlesi sasamarTlo     28 28         28 28 100       28 

sul aWaris 908 882 42 42 20 20     950 924 97,3 7 7 100,0 977 

afxazeTis rs-ebi 269 242     21 21 162   431 242 56,1 18 13 72,2 470 

afxazeTis umaRlesi 

sasamarTlo                     0         

sul afxazeTis 269 242     21 21 162   431 242 56,1 18 13 72,2 470 

Tbilisis saolqo      237 236         237 236 99,578       237 

quTaisis saolqo      121 115         121 115 95,0       121 

sul saolqo      358 351         358 351 98,0       358 

saqarTvelos uzenaesi 

sasamarTlo 
2 2 65 60 2 2     67 62 92,5       69 
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raionis dasaxeleba 

1 2 3 4 5 6 7 8 9 10 11 12 13 
s  u  l 5507 4518 581 564 324 295 6088 5082   83,5  355 218 61,4 6767 

sul saqarTveloSi                           

m a T   S o r i s:                           

gldani-naZaladevis rs 245 181 2 2 1 1 247 183 74,1 1 1 100,0 249 

didube-CuRureTis rs 272 191 3 3 29 18 275 194    70,5 24 15 62,5 328 

krwanisi-mTawmindis rs 
457 364 6 6     463 370 

   

79,9  57 13 22,8 520 

vake-saburTalos rs 534 442 7 7 19 14 541 449    83,0 61 40 65,6 621 

isani-samgoris rs 
442 317 20 20 91 91 462 337 

   

72,9  19 15 78,9 572 

sul Tbilisis  1950 1495 38 38 140 124 1988 1533   77,1  162 84 51,9 2290 

lanCxuTis rs 20 20     1 1 20 20   100,0       21 

ozurgeTis rs 
73 66 4 4 4 4 77 70 

   

90,9        81 

Coxatauris rs 13 13         13 13   100,0       13 

sul guriis  106 99 4 4 5 5 110 103 93,6       115 

tyibulis rs 17 17         17 17   100,0       17 

quTaisis saqalaqo 391 327         391 327    83,6 29 15 51,7 420 

WiaTuris rs 25 19         25 19    76,0 1 1 100,0 26 

vanis rs 16 16         16 16   100,0       16 

zestafonis rs 38 35 8 8 5 5 46 43 93,5 10 7 70,0 61 

Terjolis rs 24 20         24 20    83,3       24 

baRdaTis rs 17 17         17 17   100,0       17 

xaragaulis rs 20 20     2 2 20 20   100,0 2 2 100,0 24 

samtrediis rs 47 47 2 2 3 3 49 49   100,0 1 1 100,0 53 

saCxeris rs 21 17     4 4 21 17    81,0       25 

xonis rs 31 29         31 29    93,5 1 1 100,0 32 



wyaltubos rs 48 42 1 1 4 4 49 43    87,8 2 1 50,0 55 

sul imereTis  695 606 11 11 18 18 706 617 87,4 46 28 60,9 770 

axmetis rs 51 37 5 5 6 5 56 42    75,0 6 6 100,0 68 

gurjaanis rs 60 53 1 1     61 54    88,5 13 4 30,8 74 

Telavis rs 
257 232 8 8     265 240 

   

90,6  2 1 50,0 267 

lagodexis rs 
25 19 1 1     26 20 

   

76,9  2 2 100,0 28 

sagarejos rs 42 35 1 1     43 36    83,7       43 

siRnaRis rs 38 38 1 1     39 39   100,0       39 

yvarlis rs 28 25         28 25    89,3 2 1 50,0 30 

dedofliswyaros rs 31 31         31 31 100       31 

sul kaxeTis  532 470 17 17 6 5 549 487 88,7 25 14 56,0 580 

duSeTis rs 
16 15 5 4 3 3 21 19 

   

90,5  10 7 70,0 34 

TianeTis rs 18 12         18 12    66,7       18 

mcxeTis rs 103 41 17 14     120 55    45,8 6 4 66,7 126 

yazbegis rs                     -           

axalgoris rs 2 2         2 2   100,0       2 

sul mcxeTa-TianeTis  139 70 22 18 3 3 161 88 54,7 16 11 68,8 180 

ambrolauris rs 13 11         13 11    84,6       13 

lentexis rs 4 4         4 4   100,0       4 

onis rs 6 6     1 1 6 6   100,0       7 

cageris rs 
21 20         21 20 

   

95,2        21 

sul raWa-leCxumisa da 

qvemo svaneTis  44 41     1 1 44 41 93,2       45 

foTis saqalaqo 120 97         120 97    80,8 1 1 100,0 121 

abaSis rs 16 12         16 12    75,0 4 4 100,0 20 

martvilis rs 27 24     7 7 27 24    88,9 3 3 100,0 37 

zugdidis rs 
109 105 6 6 2 2 115 111 

   

96,5  18 18 100,0 135 

mestiis rs 6 6         6 6   100,0       6 

senakis rs 60 51 1 1 7 7 61 52    85,2 2 1 50,0 70 

walenjixis rs 38 38         38 38   100,0 2 2 100,0 40 

Cxorowyus rs 7 6     1 1 7 6    85,7 1 1 100,0 9 

xobis rs 
13 10         13 10 

   

76,9        13 

sul samegrelosa da 

zemo svaneTis  396 349 7 7 17 17 403 356 88,3 31 30 96,8 451 

adigenis rs 15 13 3 3     18 16    88,9       18 



aspinZis rs 2 2         2 2   100,0       2 

axalcixis rs 133 110 2 2 31 31 135 112    83,0 7 7 100,0 173 

axalqalaqis rs 10 8 2 2     12 10    83,3       12 

borjomis rs 
17 17 1       18 17 

   

94,4        18 

ninowmindis rs 5 5         5 5   100,0       5 

sul samcxe-javaxeTis 182 155 8 7 31 31 190 162 85,3 7 7 100,0 228 

goris rs 228 175 3 3     231 178    77,1       231 

kaspis rs 83 60     12 5 83 60    72,3 12 5 41,7 107 

qarelis rs 43 39 2 2 3 2 45 41    91,1 2 1 50,0 50 

xaSuris rs 65 47     14 14 65 47    72,3 8 8 100,0 87 

sul Sida qarTlis  419 321 5 5 29 21 424 326 76,9 22 14 63,6 475 

rusTavis saqalaqo 122 97         122 97    79,5 8 2 25,0 130 

bolnisis rs 32 25 1 1 3 3 33 26    78,8 1 1 100,0 37 

gardabanis rs 140 120 2 2 10 8 142 122    85,9 4 4 100,0 156 

dmanisis rs 15 15         15 15   100,0 4     19 

TeTriwyaros rs 21 16 1 1 2 2 22 17    77,3       24 

marneulis rs 143 105     21 19 144 105 72,9 4 3 75,0 169 

walkis rs 18 16 1 1     19 17 89,474       19 

sul qvemo qarTlis  491 394 5 5 36 32 497 399 80,3 21 10 47,6 554 

aWaris rs-ebi 412 400 14 14 20 20 426 414 97,183 7 7 100,0 453 

aWaris umaRlesi 

sasamarTlo     28 28     28 28 100       28 

sul aWaris 412 400 42 42 20 20 454 442 97,4 7 7 100,0 481 

afxazeTis rs-ebi 139 116     17 17 139 116 83,5 18 13 72,2 174 

afxazeTis umaRlesi 

sasamarTlo                 0         

sul afxazeTis 139 116     17 17 139 116 83,5 18 13 72,2 174 

Tbilisis saolqo      236 235     236 235 99,576       236 

quTaisis saolqo      121 115     121 115 95,0       121 

sul saolqo      357 350     357 350 98,0       357 

saqarTvelos uzenaesi 

sasamarTlo 2 2 65 60 1 1 67 62 92,5       68 

 




