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adremoqmedi pirveli seqcia

fadeeva ruseTis winaaRmdeg

(ganacxadi # 55723/00)

ganaCeni

strasburgi

2005 wlis 9 ivnisi

30/11/2005

winamdebare ganaCeni saboloo gaxdeba konvenciis 44-e muxlis 

me-2 punqtSi Camoyalibebuli debulebebis Sesabamisad. igi SeiZleba 

daeqvemdebaros redaqciul gadasinjvas.
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 adamianis uflebaTa evropuli sasamarTlo

saqmeze `fadeeva ruseTis winaaRmdeg~,

(Fadeyeva v. Russia)

adamianis uflebaTa evropulma sasamarTlom (yofilma pirvel-

ma seqciam), romelic palatis saxiT Seikriba da Sedgeboda Semdegi 

mosamarTleebisagan:

b-ni k. l. rozakisi, Tavmjdomare,

b-ni p. lorenzeni,

q-ni f. tulkensi,

q-ni n. vajiCi,

q-ni s. botuCarova

b-ni a. kovleri,

b-ni v. zagrebelski, mosamarTleebi,

agreTve seqciis samdivnos ufrosi b-n s. nilseni,

imsjela ra ganmartoebiT 2004 wlis 1 ivlissa da 2005 wlis 

19 maiss,

2005 wlis 19 maiss gamoitana winamdebare ganaCeni:
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procedura

1. saqme momdinareobs ganacxadidan (#55723/00), romelic warmod-

genili iqna sasamarTlos winaSe ruseTis feredaciis winaaRmdeg, adamia-

nis uflebaTa da ZiriTad TavisuflebaTa dacvis evropuli konvenciis 

(SemdgomSi `konvencia~) 34-e muxlis Sesabamisad, ruseTis moqalaqis q-ni 

nadeJda mixailis asuli fadeevas (SemdgomSi `ganmcxadebeli~) mier 1999 

wlis 11 dekembers.

2.  ganmcxadebels, romelsac mieca samarTlebrivi daxmareba sa-

samarTlos winaSe samarTalwarmoebisaTvis, Tavdapirvelad warmoad-

gendnen b-ni iuri vanJa, xolo SemdgomSi b-ni kiril koroteevi da q-ni 

dina vedernikova, ruseTis arasamTavrobo organizacia ̀ memorialis~ ad-

vokatebi, da b-ni bil bouringi da b-ni filip lixi, advokatebi inglissa 

da uelsSi. ruseTis mTavrobas (SemdgomSi `mTavroba~) warmoadgendnen 

b-ni pavel laptevi, adamianis uflebaTa evropuli sasamarTlos winaSe 

ruseTis federaciis warmomadgeneli.

3.  kerZod, ganmcxadebeli Cioda, rom saxlTan axlomdebare fola-

dis qarxana safrTxes uqmnida mis janrTelobasa da keTildReobas. igi 

eyrdnoboda konvenciis me-8 muxls.

4.  ganacxadi gadaeca sasamarTlos meore seqcias (sasamarTlos 

reglamentis 52-e muxlis 1-li punqti). aRniSnul seqciaSi Seiqmna pala-

ta (reglamentis 26-e muxlis 1-li punqti), romelsac unda ganexila 

saqme (konvenciis 27-e muxlis 1-li punqti).

5.  2001 wlis 1 noembers sasamarTlom Secvala seqciebis Semadgen-

loba (reglamentis 25-e muxlis 1-li punqti). winamdebare saqme gadaeca 

axladSeqmnil pirvel seqcias (reglamentis 52-e muxlis 1-li punqti).

6.  2003 wlis 16 oqtombris gadawyvetilebiT sasamarTlom ganacxa-

di arsebiT ganxilvaze nawilobriv daSvebulad gamoacxada da miiRo 

gadawyvetileba mxareebisTvis damatebiTi informaciis da mimoxilvebis 

moTxovnis da saqmis arsebiTad ganxilvis mosmenis Catarebis Sesaxeb.

7. ganmcxadebelma da mTavrobam saqmis arsebiT mxaresTan dakav-

SirebiT warmoadgines TavianTi mimoxilvebi (reglamentis 59-e muxlis 

1-li punqti). saqmis mosmena Sedga adamianis uflebaTa SenobaSi, stras-

burgSi, 2004 wlis 1 ivliss (reglamentis 59-e muxlis me-3 punqti).

sasamarTlos winaSe gamocxaddnen:

(a) mTavrobis saxeliT

b-ni pavel laptevi, adamianis uflebaTa evropuli sasamarTlos 

winaSe ruseTis federaciis warmomadgeneli, 

b-ni berestnevi, advokati,

q-ni t. gorniaki,

b-ni m. stavrovski,

b-ni m. vinogradovi, mrCevlebi;
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(b) ganmcxadeblis saxeliT

b-ni k. koroteevi,

q-ni d. vedernikova,

b-ni bouringi,

b-ni f. lixi, advokatebi.

8. sasamarTlom moismina b-ni laptevis, b-ni bouringis, b-ni lixisa 

da b-ni koroteevis gamosvlebi.

9. 2004 wlis 1 noembers sasamarTlom Secvala seqciebis Semadgen-

loba (reglamentis 25-e muxlis 1-li punqti). winamdebare saqme darCa 

pirveli seqciis Tavdapirvel SemadgenlobaSi.

faqtebi

I.  saqmis garemoebebi

A.  Sesavali

10. ganmcxadebeli daibada 1949 wels. igi amJamad cxovrobs qalaq 

CerepovecSi, romelic foladis mwarmoebel mniSvnelovan centrs war-

moadgens. igi moskovidan Crdilo-aRmosavleTiT 300 km-is moSorebiT 

mdebareobs. 1982 wels ganmcxadeblis ojaxi sacxovreblad gadavida 

axal binaSi, Jukovis quCa #1-Si, romelic foladis qarxana `severstali-

dan~ (SemdgomSi `qarxana~) 450 metris moSorebiT mdebareobda. aRniS-

nuli bina ganmcxadeblis qmars, b-n nikolai fadeevs, qarxanam gadasca 

qiravnobis xelSekrulebiT.

11. foladis qarxana `severstali~ sabWoTa periodSi aSenda. igi 

ruseTis sabWoTa federaciuli socialisturi respublikis (rsfsr) Savi 

metalurgiis saministros sakuTrebaSi iyo. qarxana iyo da dRemde rCeba 

liTonis mwarmoebel umsxviles qarxanad ruseTSi da ZiriTad damqi-

raveblad, romelic daaxloebiT 60 000 adamians asaqmebs. imisaTvis, rom 

ganesazRvra is sivrce, sadac foladis warmoebis Sedegad dabinZureba 

SesaZloa moWarbebuli yofiliyo, `severstalis~ garSemo xelisuflebam 

buferuli zona - `sanitaruli usafrTxoebis zona~ - Seqmna. es zona 

pirvelad 1965 wels SemoisazRvra. misi farTobi 5 000 m2-s Seadgenda. 

Tumca Teoriulad igulisxmeboda, rom aRniSnul zonas qarxana qalaqis 

sacxovrebeli nawilisagan unda gaemijna, praqtikulad iq aTasobiT ada-

miani (maT Soris ganmcxadeblis ojaxic) cxovrobda. zonaSi ganlagebu-

li sacxovrebeli binebi qarxnis sakuTrebas warmoadgenda da ZiriTadad 

gankuTvnili iyo im muSebisaTvis, romlebsac mudmivi macxovreblebis 

statusi hqondaT (ix. `Sesabamisi Sidasaxelmwifoebrivi kanonmdebloba 

da praqtika~). rsfsr-is ministrTa sabWos 1974 wlis 10 seqtembris gankar-

gulebis mixedviT, Savi metalurgiis saministro valdebuli iyo, sxvagan 
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daebinavebina sanitaruli usafrTxoebis zonis mosaxleoba, romelic 

1977 wlisaTvis ## 213 da 214 raionebSi cxovrobda. Tumca realurad 

es ar ganxorcielebula.

12. 1990 wels rsfsr-is mTavrobam miiRo programa `CerepovecSi 

bunebrivi garemos gaumjobesebis Sesaxeb~. programis mixedviT, `qalaqSi 

toqsikuri nivTierebebis haerSi koncentracia mravaljer aRemateboda 

dasaSveb normas~ da Cerepovecis mosaxleobaSi avadmyofobis maCvene-

beli saSualoze maRali iyo. iqve aRniSnuli iyo, rom kvlav bevri ada-

miani cxovrobda foladis qarxnis sanitaruli usafrTxoebis zonaSi. 

programis Tanaxmad, foladis qarxanas moeTxoveboda toqsikuri emisiis 

usafrTxo donemde Semcireba 1998 wlisaTvis. aRniSnuli miznis misaR-

wevad programa mTel rig specialur teqnologiur RonisZiebebs iT-

valiswinebda. foladis qarxana agreTve valdebuli iyo, yovelwliurad 

daefinansebina 20 000 m2-is sacxovrebeli saxlebis mSenebloba sanita-

ruli usafrTxoebis zonaSi mcxovrebi mosaxleobis gansaxlebisaTvis.

13. municipalitetis 1992 wlis 18 noembris #30 gankargulebiT 

sanitaruli usafrToebis zonis sazRvrebi xelaxla ganisazRvra. am zo-

nis sigane 1 000 metramde Semcirda.

14. 1993 wels foladis qarxana privatizebuli iqna `severstalis~ 

mier. privatizaciis procesSi qarxnis sakuTrebaSi arsebuli sacxovrebeli 

binebi, romlebic zonis SigniT mdebareobda, municipalitets gadaeca.

15. 1996 wlis 3 oqtombers ruseTis federaciis mTavrobam miiRo 

# 1161 gankarguleba ̀ specialuri federaluri programis _ ̀ Cerepovec-

Si bunebrivi garemosa da janmrTelobis dacvis gaumjobesebis” Sesaxeb 

1997-2010 wlebisaTvis~ (2002 wels es programa Secvala specialurma 

federalurma programam: `ruseTis ekologia da bunebrivi resursebi~). 

1996 wlis programis ganxorcielebas msoflio banki afinansebda. am 

programis meore punqtSi naTqvamia:

 `qalaqis sacxovrebel nawilSi konkretuli damabinZurebeli niv-

Tierebebis koncentracia 20-50-jer maRalia zRvrul dasaSveb 

koeficientze (zdk)1. ... atmosferos dabinZurebaSi yvelaze didi 

`wvlili~ Seaqvs `severstals~, romelic yvela emisiis 96%-zea pa-

suxismgebeli. haeris dabinZurebis yvelaze maRali koeficienti 

registrirebulia im sacxovrebel raonebSi, romlebic uSualod 

`severstalis~ samrewvelo teritorias emijneba. toqsikuri niv-

Tierebebis atmosferoSi emisiis ZiriTadi mizezi aris metalurgi-

ul da sxva mrewvelobaSi Zveli da ekologiurad saSiSi teqnolo-

giebisa da manqana-danadgarebis gamoyeneba, iseve, rogorc gazis 

gamasufTavebeli sistemis dabali efeqtianoba. mdgomareobas 

kidev ufro amZimebs TiTqmis sruli Tanxvedra qalaqis samrewve-

1.  `zdk” aris sxvadasxva damabinZurebel nivTierebaTa usafrTxo normebi, rom-

lebic gansazRvrulia ruseTis kanonmdeblobiT («предельно допустимые 
концентрации», ПДК).
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lo da sacxovrebeli raionebisa, romlebic ar arian gamijnuli 

sanitaruli usafrTxoebis zonebiT.~

gankargulebis mixedviT, `qalaqSi arsebuli bunebrivi garemos 

mdgomareoba mosaxleobis janmrTelobis mudmiv gauaresebas ganapi-

robebs~. kerZod, gankargulebaSi naTqvamia, rom 1991-1995 wlebSi res-

piratoruli daavadebebis mqone bavSvTa ricxvi 345-dan 945-mde gaizar-

da, sisxlisa da hematogenuri daavadebebis SemTxvevebisa _ 3,4-dan 11-mde, 

xolo kanis daavadebebisa _ 33,3-dan 101,1-mde yovel aTas sul mo-

saxleze. gankargulebis Tanaxmad, atmosferuli dabinZurebis maRali 

koeficienti ganapirobebda respiratoruli da sisxlis daavadebebis 

ricxobriv zrdas qalaqis zrdasrul mosaxleobaSi da simsivniT gar-

dacvalebis SemTxvevebis matebas.

16. programaSi miTiTebul RonisZiebaTa umravlesoba exeboda `se-

verstalis~ funqcionirebas. gankargulebaSi CamoTvlili iyo, agreTve, 

rigi RonisZiebebisa, romlebic mTel qalaqs exeboda. es RonisZiebebi 

gulisxmobda `severstalis~ sanitaruli usafrToebis zonidan 18 900 

adamianis gamoyvanas da sxvagan dabinavebas. programidan Cans, rom am 

gansaxlebis dafinansebis mTavari wyaro saxelmwifo unda yofiliyo. 

Tumca, rogorc Cans, Semdgom wlebSi zonis mcxovrebTa gasaxlebis da-

finansebas `severstali~ ganagrZobda, yovel SemTxvevaSi, 213-e da 214-e 

raionebis mcxovrebTaTvis. magaliTad, Cerepovecis meris 2004 wlis 

4 aprilis # 1260 gankargulebiT 2004 wels gagarinis moedanze gan-

lagebuli sacxovrebeli saxlis macxovreblebi qalaqis sxva raionSi 

ganasaxles. Cerepovecis meris 2004 wlis 3 ivnisis werilis mixedviT, 

gansaxlebis xarjebis daaxloebiT erTi mesamedi `severstalma~ gaiRo.

17.  2000 wlis 9 agvistos Cerepovecis mTavarma sanitarulma in-

speqtorma daadgina, rom sanitaruli usafrTxoebis zonis sigane unda 

yofiliyo 1 000 metri samrewvelo dabinZurebis mTavari wyarodan. Tumca 

raime specialuri sazRvrebi zonisTvis ar daudgeniaT. 2002 wels mu-

nicipalitetma gaasaCivra Tavisive 1992 wlis #30 gankarguleba, romelic 

adgenda zonis sazRvrebs (ix. punqti 13). 2002 wlis 13 ivniss Cerepovecis 

saqalaqo sasamarTlom # 30 gankarguleba baTilad gamoacxada im moti-

viT, rom is scildeboda uflebamosilebis sferos (ultra vires). saqalaqo 

sasamarTlom daadgina, rom im dros municipalitets ar hqonda iuris-

diqcia, ganesazRvra zonis sigane. sanitaruli usafrTxoebis zonis saz-

Rvrebi `severstalis~ Senobebis garSemo kvlavac ar gansazRvrula.

18. mTavrobis 1996 wlis programis ganxorcieleba 2001 wels Sewyda 

da SeTavazebuli RonisZiebebi gadatanili iqna specialuri federaluri 

programis _ `ruseTis ekologia da bunebrivi resursebi~ _ qveprogra-

mis `bunebrivi garemos xarisxis regulireba~ Sesabamis karSi.

19. Cerepovecis meris 2004 wlis 3 ivnisis werilis mixedviT, 1999 

wels qarxana pasuxismgebeli iyo qalaqis haerSi samrewvelo emisiebis 

95%-ze metze. 1999 wlisTvis garemos dacvis Sesaxeb saxelmwifo daskv-

nis Sesabamisad, ruseTis yvela metalurgiul qarxanas Soris Cerepovecis 



13

`severstals~ yvelaze didi `wvlili~ Sehqonda haeris dabinZurebaSi.

B.  ganmcxadeblis mcdeloba, dasaxlebuliyo zonis gareT

1.  samarTalwarmoebis pirveli etapi

20. 1995 wels ganmcxadebelma, Tavis ojaxsa da mis sacxovrebel 

saxlSi mcxovreb bevr sxva adamianTan erTad, sasamarTlos mimarTa sar-

CeliT zonis farglebs gareT gansaxlebis Taobaze. ganmcxadeblis mtki-

cebiT, toqsikuri naerTebis koncentracia da xmauris done sanitaruli 

usafrTxoebis zonaSi aRemateboda ruseTis kanonmdeblobiT dadgenil 

zRvrul dasaSveb koeficients (zdk). ganmcxadebeli aRniSnavda, rom 

zonaSi bunebrivi garemos mdgomareoba adamianebisaTvis mavne iyo da iq 

cxovreba potenciur safrTxes uqmnida maT janmrTelobasa da sicocx-

les. Tavisi argumentebis dasasabuTeblad igi ZiriTadad eyrdnoboda 

1989 wlis instruqcias qalaqis dagegmarebis Sesaxeb (ix. qvemoT, `Sesaba-

misi Sidasaxelmwifoebrivi kanonmdebloba da praqtika~). ganmcxadeblis 

TqmiT, aRniSnuli instruqcia qarxnebis mepatroneebs avaldebulebda zo-

naSi sxvadasxva ekologiuri zomebis miRebas, maT Soris, macxovreblebis 

gansaxlebas ekologiurad usafrTxo adgilze. ganmcxadebeli amtkicebda, 

rom `severstalma~ ar Seasrula es valdebuleba.

21. 1996 wlis 17 aprils Cerepovecis saqalaqo sasamarTlom ga-

nixila ganmcxadeblis sarCeli. sasamarTlom cno, rom Senoba Jukovis 

q. #1-Si, sadac ganmcxadebeli cxovrobda, mdebareobda `severstalis~ 

sanitaruli usafrTxoebis zonis farglebSi. sasamarTlom aRniSna, rom 

1993 wlamde ganmcxadeblis bina Savi metalurgiis saministros sakuTre-

baSi iyo, romelsac ekuTvnoda qarxanac. 1993 wels qarxnis privati-

zaciis Semdeg igi gaxda kerZo sakuTreba da ganmcxadeblis bina ad-

gilobrivi xelisuflebis sakuTrebaSi gadavida. ministris 1974 wlis 

gankargulebaze miTiTebiT, sasamarTlom daadgina, rom xelisuflebas 

evaleboda zonis yvela macxovreblis gansaxleba, rac ar ganxorciele-

bula. am daskvnis gaTvaliswinebiT sasamarTlo principulad daeTanxma 

ganmcxadeblis pretenzias, aRniSna ra, rom mas, Sidasaxelmwifoebrivi 

kanonmdeblobis Sesabamisad, hqonda gansaxlebis ufleba. Tumca gana-

Cenis sarezolucio nawilSi sasamarTlos ar miuRia raime specialu-

ri brZaneba ganmcxadeblis gansaxlebasTan dakavSirebiT. piriqiT, sa-

samarTlom ganacxada, rom adgilobriv xelisuflebas igi aRricxvaze 

unda aeyvana `binis momlodineTa prioritetul siaSi~ axali binis mice-

mis mizniT (ix. qvemoT, `Sesabamisi Sidasaxelmwifoebrivi kanonmdebloba 

da praqtika~). sasamarTlom aseve aRniSna, rom ganmcxadeblis gansaxleba 

damokidebuli iyo finansuri saxsrebis xelmisawvdomobaze.

22. ganmcxadebelma gaasaCivra es gadawyvetileba, amtkicebda ra, 

rom gansaxlebis valdebuleba ufro metad qarxanas ekisreboda, vidre 

municipalitets. igi agreTve miuTiTebda, rom sasamarTlom araswori 

formiT warmoadgina misi davis sagani: miuxedavad imisa, rom iTxovda 



14

dauyovnebel gansaxlebas, sasamarTlom igi momlodineTa siaSi Cawera. 

ganmcxadeblis azriT, es gadawyvetileba ar iyo ganxorcielebadi, radgan 

misi aRsruleba bevr faqtorze iyo damokidebuli (gansaxlebis Sesaxeb 

brZanebis arseboba, momlodineTa siaSi xalxis raodenoba, gansaxlebis-

Tvis saWiro fuladi saxsrebis xelmisawvdomoba da a.S.).

23. 1996 wlis 7 agvistos vologdis saolqo sasamarTlom arsebiTad 

ZalaSi datova 1996 wlis 17 aprilis gadawyvetileba da daadastura, 

rom ganmcxadeblis saxli mdebareobda foladis qarxana `severstalis~ 

sanitaruli usafrTxoebis zonis farglebSi. saapelacio sasamarTlom 

agreTve aRniSna, rom ganmcxadeblis gansaxleba ekologiurad usafrTxo 

adgilas municipalitetis mier unda ganxorcielebuliyo. da bolos, 

saapelacio sasamarTlom amoiRo ganaCenis sarezolucio nawilidan 

miTiTeba fuladi saxsrebis xelmisawvdomobaze, rogorc ganmcxadeblis 

gansaxlebis winapirobaze.

24. pirveli instanciis sasamarTlom miiRo saaRsrulebo furceli 

da gadasca aRmasrulebels. Tumca gadawyvetileba ar aRsrulebula 

garkveuli drois ganmavlobaSi. Cerepovecis meri 1996 wlis 11 dekemb-

ris werilSi aRniSnavda, rom ganaCenis aRsruleba SeCerebuli iyo, 

radgan ar arsebobda normebi, romlebic daadgenda mcxovrebTa zonis 

gareT gansaxlebis proceduras.

25. 1997 wlis 10 Tebervals aRmasrulebelma Sewyvita aRsrulebis 

samarTalwarmoeba im safuZvliT, rom ar arsebobda axali binis `momlo-

dineTa prioritetuli sia~ sanitaruli usafrTxoebis zonis mcxovreb-

TaTvis.

2.  samarTalwarmoebis meore etapi

26. 1999 wels ganmcxadebelma municipalitetis winaaRmdeg kvlav 

Seitana sarCeli, romliTac moiTxovda 1996 wlis 17 aprilis ganaCe-

nis dauyovnebel aRsrulebas. ganmcxadeblis mtkicebiT, inter alia, siste-

maturi toqsikuri emisia da xmauri qarxana `severstalidan~ arRvevda 

mis ZiriTad uflebas piradi cxovrebisa da sacxovreblis pativiscemaze, 

rogorc amas uzrunvelyofs ruseTis konstitucia da adamianis ufle-

baTa evropuli konvencia. igi iTxovda ekologiurad usafrTxo adgilas 

biniT uzrunvelyofas an saxsrebis gamoyofas axali binis SesaZenad.

27. 1999 wlis 27 agvistos municipalitetma ganmcxadebeli Seiyvana 

axali binis momlodineTa saerTo siaSi. igi siaSi rigiT 6820-e iyo (ix. 

qvemoT, `Sesabamisi Sidasaxelmwifoebrivi kanonmdebloba da praqtika~).

28. 1999 wlis 31 agvistos Cerepovecis saqalaqo sasamarTlom ar 

daakmayofila ganmcxadeblis sarCeli. sasamarTlom aRniSna, rom ar 

arsebobda sanitaruli usafrTxoebis zonebSi mcxovrebTa binis mom-

lodineTa prioritetuli sia da am mizniT gansaxlebis aranairi sabWo 

ar Seqmnila. sasamarTlom daaskvna, rom ganmcxadebeli jerovnad iyo 

Seyvanili momlodineTa saerTo siaSi. sasamarTlom daadastura, rom 

1996 wlis 17 aprilis ganaCeni aRsrulebuli iqna. Sesabamisad, raime Sem-
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dgomi zomebis miReba saWiro ar iyo. es ganaCeni daadastura vologdis 

saolqo sasamarTlom 1999 wlis 17 noembers.

C.  dabinZurebis koeficienti ganmcxadeblis sacxovrebel adgilas

29. saxelmwifo xelisuflebis organoebi atareben regularul ins-

peqciebs qalaqSi haeris xarisxis Sesamowmeblad. dabinZurebas akontro-

lebs hidrometeorologiis saxelmwifo saagentos oTxi stacionaruli 

sadguri, maT Soris erTi (sadguri # 1) ganlagebulia Jukovis q. #4-Si, 

ganmcxadeblis saxlidan 300 metris daSorebiT. xelisufleba akontro-

lebs cameti saSiSi nivTierebis (azotis orJangis, amiakis, naxSirorJan-

gis, mtvris, gogirdwyalbadis, gogirdnaxSirbadis, karbolmJavis, feno-

lis, formaldehidis, gogirdis orJangis, azotis Jangis, manganumis, 

benzopirinis, tyviis) emisiis dones. hidrometeorologiis saxelmwifo 

saagentos oTxi stacionaruli sadguri akvirdeba mxolod pirveli rva 

nivTierebis emisias; garda amisa, sadguri #1 akontrolebs gogirdis 

orJangis, azotis orJangis, tyviis, benzopirinis, manganumix, xolo 

sadguri #2 _ benzopirinis, manganumisa da gogirdis orJangis emisias. 

amasTanave, sanitaruli kontrolis saxelmwifo saagento regularulad 

amowmebs haers foladis qarxnidan erTi, ori, xuTi, Svidi da cxrameti 

kilometris manZilze. da bolos, `severstals~ aqvs kontrolis saku-

Tari sistema, romelic afasebs emisias qarxnis samrewvelo funqciis 

mqone TiToeuli Senobidan.

30. rogorc Cans, pirveladi monacemebi garemos dabinZurebis Sesa-

xeb, imis miuxedavad, saxelmwifo kontrolis sadgurebis mier aris Sed-

genili Tu `severstalis~, ar aris sajarod xelmisawvdomi. orive mxarem 

warmoadgina mTeli rigi oficialuri dokumentebisa, romlebic Seicavs 

informacias qalaqSi samrewvelo dabinZurebis Sesaxeb. aRniSnuli doku-

mentebi, ramdenadac isini saqmesTan kavSirSia, mokled aris mimoxiluli 

momdevno punqtebsa da winamdebare ganaCenis danarTSi.

1.  ganmcxadeblis mier warmodgenili informacia

31. ganmcxadeblis mtkicebiT, haerSi garkveuli toqsikuri niv-

Tierebebis koncentracia mis saxlTan axlos mudmivad aRemateboda da 

dRemde aRemateba ruseTis kanonmdeblobiT dadgenil usafrTxoebis 

koeficients. ase magaliTad, 1990-1999 wlebSi haerSi mtvris saSualo 

wliuri koncentracia `severstalis~ sanitaruli usafrTxoebis zonaSi 

1,6-1,9-jer aRemateboda zdk-s, karbolmJavis koncentracia _ 1,4-4-jer, 

xolo formaldehidis koncentracia – 2-4,7-jer (Cerepovecis sanita-

ruli kontrolis centris monacemebiT). Cerepovecis hidrometeorolo-

giis saxelmwifo saagentos daskvnis Tanaxmad, zonaSi atmosferuli 

dabinZurebis done 1997-2001 wlebSi Sefasebuli iyo rogorc `maRali~ 

an `Zalian maRali~. hidrometeorologiis saxelmwifo saagentom daa-

dastura, rom aRniSnul periodSi dafiqsirda sxva mavne nivTierebebis, 
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magaliTad, gogirdwyalbadisa da amiakis, gadaWarbebuli koncentracia.

32. rac Seexeba 2002 wels, ganmcxadebelma warmoadgina hidrome-

teorologiisa da bunebriv garemoze dakvirvebis saxelmwifo saagentos 

CrdiloeTis regionuli ofisis moxseneba. am moxsenebis Sesabamisad, 

inter alia, 2002 wels mtvris wliuri saSualo koncentracia ganmcxadeb-

lis saxlTan axlos 1,9-iT aRemateboda zdk-s. ivlisSi naxSirorJangis 

Warbi koncentracia iqna dafiqsirebuli ganmcxadeblis saxlTan axlos: 

am elementis koncentracia Tavis moklevadian pikSi Svidjer aRemate-

boda zdk-s. amasTanave, saagentos daskvnis Sesabamisad, qalaqSi for-

maldehidis koncentracia samjer aRemateboda zdk-s. ganmcxadeblis 

saxlTan axlos gogirnaxSirbadis saSualo wliuri koncentracia 2,9-jer 

aRemateboda zdk-s. fenolis koncentracia moklevadian pikSi oTxjer, 

xolo gogirdwyalbadisa – 4,5-jer aRemateboda zdk-s.

33. ganmcxadebelma agreTve warmoadgina hidrometeorologiisa 

da bunebriv garemoze dakvirvebis saxelmwifo saagentos CrdiloeTis 

regionuli ofisis vebgverdze gamoqveynebuli informacia. aRniSnuli 

wyaros mixedviT, 2004 wlis aprilSi CerepovecSi formaldehidis kon-

centracia normas aRemateboda. 2004 wlis martSi formaldehidis yo-

velTviuri saSualo koncentracia 5-jer aRemateboda zdk-s. 

34. ganmcxadebelma agreTve warmoadgina gamokvleva `severstal-

Si~ janmrTelobis dacvis RonisZiebebis ekonomikuri efeqtianobis 

Sesaxeb~, romelic moamzada teqnikuri TanamSromlobis saerTaSoriso 

proeqtebis momzadebisa da ganxorcielebis centrma, sajaro samarT-

lis iuridiulma pirma, romelic 1993 wels dafuZnda maSindeli garemos 

dacvis saxelmwifo komitetis zedamxedvelobis qveS. gamokvleva SeukveTa 

Cerepovecis municipalitetma 1996 wlis federaluri programiT gaTvalis-

winebuli sxvadasxva RonisZiebebis xarjebis efeqtianobis analizis 

Catarebis mizniT. eqspertTa jgufs xeli miuwvdeboda monacemebze im 

58 damabinZurebel nivTierebasTan dakavSirebiT, romlebsac Seicavda 

qarxana `severstalis~ samrewvelo emisia. eqspertebma gamoarCies came-

ti yvelaze ufro toqsikuri nivTiereba da, specialuri dispersiuli 

gavrcelebis modelis gamoyenebiT, daadgines, Tu ra gavlenas axdenda 

isini qalaqSi avadmyofobis maCvenebelze. SemdgomSi eqspertebma gamoian-

gariSes, Tu rogor Seamcirebda am damabinZureblebis koncentraciasa 

da, Sesabamisad, avadmyofobis maCvenebels federaluri programiT gaT-

valiswinebuli romelime RonisZiebis ganxorcieleba.

35. 2004 wlis aprilSi ganmcxadebelma sasamarTlos acnoba, rom 

SesaZlebelia damatebiTi informaciis gamoTxova mopasuxe mTavrobisa-

gan. kerZod, ganmcxadebels surda moepovebina:

a)  monacemebi ̀ severstalis~ ZiriTadi emisiis, maT Soris im gamonabolq-

vis fizikuri parametrebisa da qimikatebis moculebis Sesaxeb, rom-

lebsac yovelwliurad gamoyofda TiToeuli procesis dros `sever-

stali~; 

b) monacemebi atmosferul haerSi 13 toqsikuri nivTierebis koncen-
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traciis Sefasebis dispersiuli modelis Sesaxeb rogorc X, ise Y 
sakoordinacio RerZebze, rac efuZneboda zemoxsenebul monace-

mebs emisiis Sesaxeb. ganmcxadebelma miuTiTa, rom am informaciis mo-

poveba SesaZlebeli iyo teqnikuri TanamSromlobis saerTaSoriso 

proeqtebis momzadebisa da ganxorcielebis centrSi (ix. punqti 34). 

ganmcxadebels agreTve surda, mieRo monacemebi CerepovecSi atmos-

feruli haeris xarisxis Sesaxeb, romlebic mopovebuli iqna 1998-

1999 wlebSi ruseTis federaciaSi bunebrivi garemos marTvis Sesa-

xeb msoflio bankis mier dafinansebuli proeqtis farglebSi. 2004 

wlis maisSi sasamarTlom SesTavaza mopasuxe mTavrobas, warmoedgina 

ganmcxadeblis mier miTiTebuli informacia.

2.  mopasuxe mTavrobis mier warmodgenili informacia

36. 2004 wlis ivnisSi mTavrobam warmoadgina Cerepovecis munici-

palitetis mier momzadebuli daskvna ̀ CerepovecSi garemos dacvis mdgo-

mareoba da misi kavSiri [`severstalis~] saqmianobasTan 2004 wlamde pe-

riodisTvis~.

37. daskvnis mixedviT, CerepovecSi bunebrivi garemos mdgomareoba 

gaumjobesebuli iqna bolo wlebSi: magaliTad, qalaqSi damabinZure-

blebis didi emisia Semcirda 1999 wels 370,5-dan 2003 wels 346,7 aTas 

tonamde (anu 6,4 procentiT). mTliani emisia `severstalidan~ am peri-

odSi 355,3-dan 333,2 aTas tonamde (anu 5,7 procentiT) iqna Semcire-

buli, xolo stacionarul sadgurebze aradamakmayofilebeli Sedegebis 

xvedriTi wili 2003 wels 32,7-dan 26 procentamde Semcirda.

38. daskvnaSi aRniSnuli iyo, rom, hidrometeorologiis saxelm-

wifo saagentos oTxi stacionaruli sadguridan miRebuli monacemebis 

mixedviT, mTeli rigi mavne naerTebis koncentraciis mniSvnelovani Sem-

cireba iqna dafiqsirebuli 1999-2003 wlebSi:

(i) mtveri – 0,2 mgr/m3-dan (zdk-is 1,28) 0,11 mgr/m3-mde (zdk-is 0,66);

(ii) gogirdwyalbadi – 0,016 mgr/m3-dan (zdk-is 3,2) 0,006 mgr/m3-mde 

(zdk-is 1.2);

(iii) fenoli – 0,018 mgr/m3-dan (zdk-is 0,6) 0,14 mgr/m3-mde (zdk-is 0,47).

39. daskvnis Tanaxmad, dabinZureba ganmcxadeblis saxlis mimdebare 

teritoriaze ar iyo aucileblad iseTive maRali, rogorc qalaqis sxva 

adgilebSi. magaliTad, 2003 wels azotis orJangis koncentracia #1 

sadgurze iyo 0,025 mgr/m3, maSin, rodesac #2 sadgurze _ 0,034 mgr/m3, 

xolo #3 sadgurze _ 0,029 mgr/m3 aRiniSna. amiakis saSualo dRiuri 

koncentraciis koeficienti, romelic #1 sadgurze dafiqsirda, iyo 

0,016 mgr/m3, #2 sadgurze – 0,017 mgr/m3,  #3 sadgurze – 0,005 mgr/m3, 

xolo #4 sadgurze – 0,0082 mgr/sm3. fenolis koeficienti, romelic 

#1 sadgurze dafiqsirda, iyo 0,014 mgr/m3, #2 sadgurze – 0,015 mgr/m3, 

#4 sadgurze – 0,0012 mgr/m3.. da bolos, formaldehidis koncentracia 
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#1 sadgurze iyo 0,019 mgr/m3, maSin, rodesac #2 sadgurze dafiqsirda 

0,012 mgr/m3,  #3 sadgurze _ 0,018 mgr/m3, xolo #4 sadgurze _ 0,02 mgr/m3.

40. daskvnaSi aRniSnuli iyo, rom azotis orJangis, tyviis, manganu-

mis, azotmJavis, amiakis, gogirdwyalbadis, fenolis, naxSirorJangisa da 

gogirdnaxSirbadis saSualo wliuri koncentracia ar aRemateboda zdk-s. 

Warbi wliuri koncentracia mxolod mtverTan, formaldehidsa da ben-

zopirinTan mimarTebaSi iqna dafiqsirebuli. 1999-2003 wlebSi atmos-

feruli haeris xarisxis garkveuli gaumjobeseba dafiqsirda foladis 

qarxnis `dabinZurebis gvirgvinis~ qveS qalaqis sacxovrebel nawilSi. 

magaliTad, aradamakmayofilebeli Sedegebis xvedriTi wili 13,2 pro-

centi iyo 1999 wels, maSin, rodesac 2003 wels igi 12,7 procentamde 

daeca. daskvnaSi xazgasmiT iyo aRniSnuli, rom aradamakmayofilebeli 

Sedegebis xvedriTi wili mcirdeboda: 18,4-dan 14,2 procentamde qa-

rxnidan 1000 metris radiusSi da 14,04-dan 12,8 procentamde 3000 me-

tris radiusSi. pozitiuri tendencia SeiniSneboda, agreTve, zogierT 

konkretul ingredientTan mimarTebiT: 1000 metris radiusSi aradamak-

mayofilebeli Sedegebis Tanafardoba azotis orJangisTvis 1999 wels 

50 procentidan 2003 wels 47 procentamde, gogirdwyalbadisTvis _ 1999 

wels 75-dan 2003 wels 20 procentamde, xolo fenolisTvis _ 1999 wels 

52-dan 2003 wels 38 procentamde Semcirda.

41. mTavrobis mier warmodgenili daskvna Seicavda ganzogadebul 

monacemebs dabinZurebis saSualo maCvenebelze 1999-2003 wlebSi, rom-

lebic Segrovebuli iqna hidrometeorologiis saxelmwifo saagentos 

oTxi stacionaruli sadguris mier. mTavrobam agreTve warmoadgina 

#1 sadguris mier dakvirvebis Sedegad miRebuli monacemebi, romlebic 

asaxavda wliuri saSualo da maqsimaluri dabinZurebis doneebs 10-20 

wlis win arsebul situaciasTan SedarebiT. aRniSnul daskvnaSi aRwe-

rili yvelaze mniSvnelovani monacemebi mokled winamdebare ganaCenis 

danarTSia ganxiluli.

42. mTavrobam agreTve warmoadgina amonaridebi vologdis raionis 

mTavari sanitaruli inspeqtoris daskvnidan, romelic momzadda 2004 

wlis ivnisSi sanitaruli usafrTxoebis zonisTvis axali sazRvrebis dasad-

genad. daskvnis mixedviT, 2004 wels `severstali~ kvlav pasuxismgebeli 

iyo qalaqSi mTliani dabinZurebis 94-97 procentze. daskvna miuTiTeb-

da, rom ̀ severstalis~ emisia Seicavda 80 sxvadasxva damabinZurebel niv-

Tierebas. bolo wlebSi dabinZurebis mniSvnelovnad Semcirebis miuxeda-

vad, `xuTi prioritetuli damabinZureblis~ (mtverisa, romelic Seicavs 

silikonis orJangis, mtvris, azotis orJangis, naftalinisa da gogird-

wyalbadis 20%-ze mets) maqsimaluri koncentracia kvlav aRemateboda 

usafrTxoebis standartebs erTidan xuTi kilometris radiusze qarxni-

dan moSorebiT. daskvnaSi agreTve aRniSnuli iyo, rom `150 000 adami-

anze meti cxovrobda zonaSi, sadac safrTxis maqsimalurad dasaSvebi 

koeficienti gadacilebuli iyo~. daskvnaSi Camoyalibebuli iyo mTeli 

rigi RonisZiebebisa, romlebsac 2010 wlisaTvis unda Seemcirebina naf-

talinisa da mtvris koncentracia usafrTxo zRvramde, da naTqvami iyo, 
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rom `severstalidan~ atmosferos qveda SreSi momdinare yvela toqsi-

kuri nivTierebis koncentracia 2005 wlisaTvis maqsimalurad dasaSvebi 

koeficientis qveviT unda Camosuliyo.

43. da bolos, mTavrobis gancxadebiT, Tu sasamarTlo moisurvebs 

ganmcxadeblisa da misi advokatebis mier miTiTebuli dokumentebis 

miRebas haeris dabinZurebis Taobaze ZiriTadi informaciis wyaros 

saxiT, maSin `ruseTis federaciis xelisuflebis organoebis azriT, es 

dokumenti gamoTxovili unda iqnes b-ni koroteevisagan [ganmcxadeblis 

erT-erTi warmomadgeneli]~.

D.  dabinZurebis Sedegebi ganmcxadeblisTvis

44. 1982 wlidan q-ni fadeeva imyofeboda Cerepovecis saavadmyofos 

klinikis zedamxedvelobis qveS. mTavrobis Tanaxmad, xsenebul klinikaSi 

ganmcxadeblis samedicino istoria misi janmrTelobis gauaresebas ar 

ukavSirebs misi sacxovrebeli adgilis araxelsayrel pirobebs.

45. 2001 wels klinikis samedicino personalma ganmcxadeblis samuSao 

adgilze Caatara morigi samedicino Semowmeba yvela TanamSromlisTvis. 

aRniSnuli Semowmebis Sedegad eqimebma xuT muSas, maT Soris ganmcxade-

bels, aRmouCines profesiuli daavadebis niSnebi. 2002 wels diagnozi 

dadasturda: sanqt-peterburgis higienisa da janmrTelobis dacvis Crdi-

lo-dasavleTis samecniero centris saavadmyofos 2002 wlis 30 maisiT 

daTariRebuli samedicino daskvnis Tanaxmad, ganmcxadebels awuxebda 

nervuli sistemis sxvadasxva daavadebebi, kerZod, zeda kidurebis pro-

fesiuli progresuli/motosensoruli nevropaTia mtevnis arxis doneze 

orive Sida nervis paralizebasTan (Tavdapirveli diagnozi) erTad, xerxe-

mlis osteoqondrozi, muxlis saxsrebis deformirebuli arTriti, Sua 

mielinis garsis gadagvareba, Tormetgoja nawlavis qronikuli anTeba, 

pirveli xarisxis Sorsmxedveloba da presbiopia (gamomdinare daavadeba). 

Tumca daskvnaSi calsaxad ar yofila miTiTebuli am daavadebaTa gamom-

wvevi faqtorebi, eqimebma ganacxades, rom isini gamwvavda `vibraciis, to-

qsikuri dabinZurebisa da mavne klimatur pirobebSi~.

 46. 2004 wels ganmcxadebelma warmoadgina daskvna `adamianebis 

janmrTelobisaTvis Cerepovecis qarxana `severstalis~ mimdebare teri-

toriaze damabinZurebel nivTierebaTa koeficientis riskis Sefaseba~. 

aRniSnuli daskvna, romelic moiTxova ganmcxadebelma, moamzada pro-

fesorma mark Cernaikma. doqtori2 Cernaikis azriT, mosalodneli iyo, 

rom zonaSi mcxovrebTa Soris saSualoze metad yofiliyo gavrcele-

2.   doqtori Cernaiki flobs filosofiis doqtoris xarisxs bioqimiaSi (jons hop-

kinsis universitetis sazogadoebrivi janmrTelobis skola, baltimori, merilen-

dis Stati, aSS). misi sadoqtoro Sroma da kvlevebi orientirebulia garemos 

toqsikologiaze. 1992 wlidan doqtori Cernaiki muSaobs Statian mecnierad aSS-s 

garemosdacviTi kanonmdeblobis msoflio aliansis samsaxurSi. misi kompetenciis 

farglebSi, igi moTxovnil samecniero informacias awvdis iuristebs 60-ze meti 
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buli daavadebebi respiratoruli infeqciebis, surdos, xvelisa Tu Ta-

vis tkivilis, farisebri jirkvlis gaRizianebis, cxvirisa da sasunTqi 

milis simsivnis, Tvalebis, cxvirisa Tu yelis qronikuli gaRizianebis, 

agreTve nevrologiuri, gul-sisxlZarRvTa da reproduqciuli fun-

qciebis moSlis saxiT. daskvnis mixedviT:

`Cerepovecis sanitaruli usafrTxoebis zonaSi Warbad aRmoCe-

nili toqsikuri damabinZureblebi airisebri damabinZureble-

bia, romlebsac uSvebs rkinisa da foladis mwarmoebeli qarxnebi 

(konkretulad, metalurgiuli koqsis warmoebis procesis meSveo-

biT) da ara zogadad sxva industriebi.

aqedan gamomdinare, gonivrulia davaskvnaT, rom sanitaruli 

usafrTxoebis zonaSi mcxovrebi adamianebis janrTelobis mdgo-

mareobaze zemoxsenebuli uaryofiTi Sedegebis ZiriTadi mizezia 

qarxana `severstalis~ araadekvaturad kontrolirebadi emisia.~

47. ganmcxadebelma agreTve warmoadgina Cerepovecis municipalite-

tis garemos dacvis departamentis sainformacio nota, romelSic mo-

cemuli iyo rekomendaciebi Cerepovecis mosaxleobisaTvis, Tu rogor 

unda emoqmedaT `araxelsayreli amindis pirobebSi~, kerZod, rodesac 

qari avrcelebda emisias `severstalidan~ qalaqis mimarTulebiT. nota 

mosaxleobas saxlebSi darCenisa da naklebi fizikuri datvirTvisaken 

mouwodebda. igi agreTve iTvaliswinebda ramdenime rekomendacias di-

etis kuTxiT. aRniSnul SemzRudav rekomendaciebs ZiriTadad safuZv-

lad edo `severstalis~ emisia. ganmcxadebeli agreTve miuTiTebda 

Cerepovecis sanitaruli kontrolis centris 2001 wlis 20 seqtembris 

werilze, romlis Tanaxmadac zemoxsenebuli `araxelsayreli amindis pi-

robebSi~ bavSvebi 1,3-jer ufro xSirad mimarTavdnen adgilobriv saa-

vadmyofoebs.

II.  Sesabamisi Sida saxelmwifoebrivi 
kanonmdebloba da praqtika

A.  bunebrivi garemos dacvis standartebi

48. ruseTis federaciis konstituciis 42-e muxlis Tanaxmad:

`yvelas aqvs ufleba, cxovrobdes janmrTelobisaTvis uvnebel gare-

qveynidan. igi xSirad uwevs iuristebs konsultaciebs haeris damabinZureblebi-

sadmi daqvemdebarebis Sedegad adamianis janmrTelobisTvis miyenebul zianze; am 

damabinZureblebSi Sedis gogirdwyalbadi, wyalbadcianidi, naftalini, formal-

dehidi, gogirdnaxSirbadi da sxva nivTierebebi.
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moSi, xeli miuwvdebodes saTanado informaciaze da miiRos kom-

pensacia ekologiuri zemoqmedebis Sedegad janrTelobisa Tu 

qonebisTvis miyenebuli zianis gamo~.

49. sanitaruli usafrTxoebis Sesaxeb (О санитарно-эпидемиологическом 
благополучии населения) 1999 wlis 30 martis federaluri kanonis Se-

sabamisad, federaluri sanitaruli samsaxuri adgens garemoze zemo-

qmedebis saxelmwifo standartebs mosaxleobis janmrTelobis dacvis 

mizniT. kerZod, es standartebi gamoiyeneba haeris xarisxis Sefasebi-

sas qalaqebSi: atmosferuli dabinZurebis Sefaseba xdeba erTeuliT, 

zRvruli dasaSvebi koeficientiT (zdk), romelic haerSi sxvadasxva 

toqsikuri nivTierebebis koncentracias adgens. 2001 wlis sanitaruli 

wesebis 2.1 muxlisa da atmosferulis haeris dacvis Sesaxeb 1999 wlis 

kanonis 1-li muxlis mixedviT, Tu zdk ar aris Warbi odenobiT, maSin 

haeri usafrTxoa Sesabamis teritoriaze mcxovrebi adamianebis janmr-

Telobisa da keTildReobisaTvis. sanitaruli wesebis 2.2 muxlis Se-

sabamisad, qalaqebis sacxovrebel raionebSi haeris xarisxi ar unda aRe-

matebodes 1,0 zdk-s yvela kategoriis toqsikuri nivTierebebisaTvis, 

xolo rekreaciul zonebSi – 0,8 zdk-s.

50. atmosferuli haeris dacvis Sesaxeb (Об охране атмосферного 
воздуха) 1999 wlis 4 maisis kanonis mixedviT, garemos dacvis federa-

luri saagento adgens bunebrivi garemos standartebs sxvadasxva saxis 

dabinZurebis wyaroebisTvis (manqanebi, fermebi, samrewvelo sawarmoebi 

da a.S.). garemos dacvis regionuli saagentoebi aRniSnul zogad stan-

dartebs iyeneben konkretul sawarmoTa mimarT. ZiriTadad, samrewvelo 

sawarmos funqcionireba ar unda iwvevdes iseT dabinZurebas, romelic 

aRemateba zdk-s (kanonis me-16 muxli). Tumca, regionis ekonomikuri ganvi-

Tarebis gamo, garemos dacvis regionul saagentos SeuZlia gasces droe-

biTi nebarTva, romelic sawarmos aZlevs uflebas, gadaaWarbos aRniSnul 

normebs (kanonis 1-li da me-12 muxlebi). nebarTvas Tan unda erTvodes 

toqsikuri emisiis usafrTxo donemde etapobrivi Semcirebis grafiki.

B.  sanitaruli usafrTxoebis zona

1.  kanonmdebloba

51. TiToeulma sawarmom, romelic iwvevs dabinZurebas, Tavisi teri-

toriis garSemo unda Seqmnas `sanitaruli usafrTxoebis zona~, anu 

buferuli sivrce, romelic dabinZurebis wyaros ganacalkevebs qalaqis 

sacxovrebeli sivrcisgan (1996 wlis sanitaruli wesebis (romlebic Za-

laSi Sevida saxelmwifo sanitaruli samsaxuris 1996 wlis 31 oqtombris 

# 41 gankargulebiT) 3.5 da 3.6 muxlebi; analogiur debulebebs iT-

valiswinebda 2000, 2001 da 2003 wlebis wesebi, romlebmac Secvala 1996 

wlis wesebi). aRniSnul buferul zonaSi dabinZurebis done SeiZleba 

aRematebodes zdk-s.
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52. sxvadasxva kategoriis sawarmoTaTvis zonis minimaluri sigane 

gansazRvrulia sanitaruli wesebiT. 1996 wlis wesebis mixedviT, sanita-

ruli usafrTxoebis zona ̀ severstalis~ zomis foladis qarxnis garSemo 

unda iyos 2 000 metri. 2000 wlis 1 oqtombris sanitaruli wesebis mixed-

viT, am zomis metalurgiuli sawarmosTvis sanitaruli usafrTxoebis 

zonis sigane sul mcire 1 000 metri unda iyos. zogierT SemTxvevebSi 

saxelmwifo sanitarul samsaxurs SeuZlia zonis gafarToeba (magali-

Tad, rodesac haerSi toqsikuri nivTierebebis koncentracia zonis far-

glebs miRma aRemateba zdk-s). SemdgomSi miRebulma sanitarulma wesebma 

(ZalaSi Sevida 2001 wlis 17 maiss da 2003 wlis 10 aprils) daamtkica es 

moTxovnebi.

53. qalaqis dagegmarebis Sesaxeb 1989 wlis wesebis 3.6 muxlis 

Tanaxmad, sawarmom unda miiRos yvela aucilebeli zoma, raTa, kanon-

mdeblobis Sesabamisad, moawyos (обустроить) sanitaruli usafrTxoebis 

zona dabinZurebis Semcirebis mizniT.

54. qalaqis dagegmarebis Sesaxeb 1989 wlis wesebis 3.8 muxlis Tanax-

mad, sanitaruli usafrTxoebis zonis SigniT ar unda iyos ganlagebuli 

sacxovrebeli saxlebi. es debuleba mogvianebiT iqna CarTuli 1998 wlis 

qalaqis dagegmarebis kodeqsSi (Градостроительный Кодекс) (muxli 43), 

agreTve 2001 wlis 17 maisisa da 2003 wlis 10 aprilis sanitarul we-

sebSi. 2001 wlis sanitaruli wesebis 3.3.3. muxlis Sesabamisad, zonis 

Seqmnis proeqti maRalprioritetuli sakiTxis saxiT SeiZleba Seicavdes 

zonis mosaxleobis gansaxlebas. Tumca eqspluataciaSi Sesuli sawar-

mos sanitaruli usafrTxoebis zonaSi mcxovrebTa gansaxleba ar aris 

pirdapiri moTxovna.

55. 1998 wlis qalaqis dagegmarebis kodeqsis me-10 muxlis me-5 punq-

tis Sesabamisad:

`im SemTxvevebSi, rodesac saxelmwifo an sazogadoebrivi in-

teresebi moiTxovs, rom ekonomikuri an sxva saxis saqmianoba gan-

xorcieldes im teritoriaze, sadac mavne bunebrivi garemoa, 

dasaSvebia mosaxleobis droebiT cxovreba aRniSnul teritori-

aze im pirobiT, rom gamoyenebuli iqneba qalaqis dagegmarebis spe-

cialuri reJimi...~

2.  praqtika

56. Crdilo-kavkasiis olqis federaluri komerciuli sasamarTlos 

gadawyvetilebiT (2003 wlis 3 ivnisi, #Ф08-1540/2003), xelisuflebis or-

ganoebs SeuZliaT kanonmdeblobis3 Sesabamisad Seuwyviton funqcionire-

ba im sawarmos, romelmac ar Seqmna sanitaruli usafrTxoebis zona. 

57. ganmcxadebelma warmoadgina amonaridi ruseTis federaciis umaR-

3.  es gadawyvetileba Seexeboda xelisuflebis mier imgvari gasamarTi sadguris da-

xurvas, romelsac irgvliv ar hqonda sanitaruli usafrTxoebis zona.
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lesi sasamarTlos gadawyvetilebidan saqmeze `ivaSCenko krasnoiarskis 

rkinigzis winaaRmdeg~ (Ivaschenko v. the Krasnoyarsk Railways) (`umaRlesi sa-

samarTlos praqtikis mimoxilva~, Бюллетень Верховного Суда РФ, #9, 1998 

wlis 15 ivlisi, punqti 22). aRniSnul SemTxvevaSi mosarCele moiTxovda 

dauyovnebel gasaxlebas avariuli saxlidan. qveda instanciis sasamarT-

lom ar daakmayofila mosarCelis moTxovna, miuTiTa ra, rom mas SeeZlo 

gansaxlebaze pretenzia ganecxadebina prioritetulobis rigis dacviT 

(e.i. unda Caweriliyo binis momlodineTa siaSi). umaRlesma sasamarTlom 

gaauqma es gadawyvetileba Semdegi mosazrebidan gamomdinare:

`[mosarCelis] saxli ara mxolod avariulia [...], aramed agreTve 

mdebareobs 30 metris daSorebiT rkinigzidan misi sanitaruli 

usafrTxoebis zonis SigniT, rac ewinaaRmdegeba sanitarul wesebs 

(am zonis sigane 100 metria da masSi dauSvebelia sacxovrebeli 

binebis arseboba)~.

umaRlesma sasamarTlom saqme daubruna pirveli instanciis sa-

samarTlos da ubrZana, moeZebna konkretuli sacxovrebeli, romelsac 

SesTavazebdnen Sesabamis pirs Zveli sacxovreblis sanacvlod.

58. sxva saqmeSi, romelic q-ni lediaevas, `severstalis~ sanitaru-

li usafrTxoebis zonaSi macxovreblis, gansaxlebas exeboda, vologdis 

saolqo sasamarTlom, 2002 wlis 11 Tebervlis gadawyvetilebiT, daad-

gina, inter alia:

`qveda instanciis sasamarTlos ar Seufasebia, Tu ramdenad adekva-

turia sanitaruli usafrTxoebis zonaSi mcxovrebTa gansaxlebi-

saTvis ganxorcielebuli RonisZiebebi im safrTxisa, romelic mo-

sarCeles emuqreba. Sedegad, sasamarTlos ar daudgenia, SeiZleba 

Tu ara CaiTvalos [q-ni lediaevas] uzrunvelyofa axali sacxovre-

bliT, sabinao kanonmdeblobis Sesabamisad, misi momlodineTa rig-

Si moTavsebiT misTvis realuri SesaZleblobis micemad, icxovros 

sicocxlisa da janmrTelobisaTvis uvnebel garemoSi.~

sasamarTlom agreTve gamoxata daeWveba imasTan dakavSirebiT, unda 

iyos Tu ara pasuxismgebeli saxelmwifo zonis mcxovrebTa gansaxlebaze.

C.  ruseTis sabinao kanonmdeblobis mimoxilva

59. sabWoTa periodSi ruseTSi binebis umravlesoba ekuTvnoda sxva-

dasxva saxelmwifo organoebsa Tu saxelmwifo sawarmoebs. mosaxleoba 

am binebSi mudmivi damqiraveblebis saxiT cxovrobda. 1990-ian wlebSi 

ganxorcielda farTomasStabiani saprivatizacio programebi. garkveul 

SemTxvevebSi qoneba, romelic ar iqna privatizebuli, sakuTrebaSi ga-

daeca adgilobriv xelisuflebas.

60. dReisaTvis ruseTis mosaxleobis garkveuli nawili damqiraveb-
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lis saxiT kvlav cxovrobs adgilobriv municipalur binebSi upirateso-

bebiT sargeblobis gamo. kerZod, municipaluri binis damqiraveblebs ar 

moeTxovebaT qonebis gadasaxadis gadaxda, isini ixdian qiras, romelic 

mniSvnelovnad Camouvardeba sabazro Rirebulebas, da aqvT qonebiT 

srulad sargeblobisa da misi kontrolis uflebebi. garkveul pirebs 

aqvT ufleba, adgilobriv xelisuflebas mosTxovon axali sacxovreb-

liT uzrunvelyofa im SemTxvevaSi, Tu isini akmayofileben kanonm-

deblobiT dadgenil moTxovnebs.

61. istoriuli TvalTaxedviT, axali sacxovrebliT uzrunvelyofis 

moTxovna im ZiriTad socialur da ekonomikur uflebebs ganekuTvnebo-

da, rasac iTvaliswinebda sabWoTa kanonmdebloba. rsfsr-is 1983 wlis 

24 ivnisis sabinao kodeqsis mixedviT, romelic kvlav ZalaSi iyo ru-

seTSi, rodesac winamdebare saqmis faqtobriv garemoebebs hqonda ad-

gili, TiToeul damqiravebels, romlis sacxovrebeli pirobebi ar See-

sabameboda standartebis moTxovnas, SeeZlo aRricxuliyo adgilobrivi 

xelisuflebis momlodineTa rigSi axali municipaluri binis misaRebad. 

rodesac gamoCndeboda axali sacxovrebeli bina, mas im adamians miscemd-

nen, romelic binis momlodineTa siaSi pirveli iyo.

62. Tumca momlodineTa siaSi aRricxva ar aZlevda adamians ufle-

bas, moeTxova raime specialuri pirobebi an grafiki saxelmwifosagan 

axali binis misaRebad. adamianTa garkveul kategorias, magaliTad, 

mosamarTleebs, policielebsa da invalidebs, SeeZlo `momlodineTa 

prioritetul siaSi~ aRricxva. miuxedavad amisa, rogorc Cans, ruseTis 

kanonmdebloba ar iTvaliswinebda seriozuli ekologiuri saSiSroebis 

gamo momlodineTa prioritetul siaSi aRricxvis aranair uflebas.

63. sabWoTa periodis Semdeg asobiT aTasi rusi iqna ayvanili aR-

ricxvaze momlodineTa siaSi, romelic yovelwliurad ufro grZeli xde-

boda axali municipaluri binebis aSenebisaTvis arasakmarisi resursebis 

gamo. amJamad momlodineTa siaSi aRricxvaze yofnis faqti warmoadgens 

saxelmwifos nebis gamoxatulebas biniT uzrunvelyofasTan dakavSire-

biT, rodesac resursebi iqneba xelmisawvdomi. Tumca ganmcxadebeli 

magaliTis saxiT aRniSnavs, rom adamiani, romelic momlodineTa siaSi 

pirveli ewera, 1968 wlidan elodeboda axal municipalur binas. TviTon 

igi am siaSi 1999 wels rigiT 6820-e iyo.

samarTali

I.  konvenciis me-3 muxlis savaraudo darRveva

64. ganmcxadebeli amtkicebda, rom adgili hqonda konvenciis me-8 

muxlis darRvevas saxelmwifos mxridan, radgan man ver SeZlo misi pi-

radi cxovrebisa da sacxovreblis dacva mavne bunebrivi garemosagan, 

rac `severstalis~ samrewvelo saqmianobiT iyo gamowveuli.
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65. konvenciis me-3 muxli, romelsac eyrdnoboda ganmcxadebeli, 

miuTiTebs:

 ̀ 1. yvelas aqvs ufleba, pativi scen mis pirad da ojaxur cxovrebas, 

mis sacxovrebelsa da mis mimoweras. 

2.  dauSvebelia sajaro xelisuflebis Careva am uflebis ganxor-

cielebaSi, garda iseTi Carevisa, rac daSvebulia kanoniT da 

aucilebelia demokratiul sazogadoebaSi erovnuli uSiSroe-

bis, sazogadoebrivi usafrTxoebis an qveynis ekonomikuri keTil-

dReobis interesebisaTvis an uwesrigobis Tu danaSaulis Tavidan 

asacileblad, janmrTelobis an zneobis Tu sxvaTa uflebaTa da 

TavisuflebaTa dacvisaTvis.~

A.  me-8 muxlis gamoyeneba winamdebare saqmeSi

1.  ganmcxadeblis uflebebSi savaraudo Carevis Sinaarsi da 

moculoba

66. orive mxare eTanxmeba im faqts, rom ganmcxadeblis sacxovre-

bel adgilze gavlenas axdenda samrewvelo dabinZureba. maT ar gaupro-

testebiaT, rom dabinZurebis ZiriTadi mizezi ganmcxadeblis saxlTan 

axlos mdebare foladis qarxana `severstali~ iyo.

67. sasamarTlo aRniSnavs, rom, miuxedavad amisa, mxareebi davo-

ben `severstalis~ mier dabinZurebis xarisxsa da im Sedegebze, rac 

aman ganmcxadebelze iqonia. ganmcxadebeli daJinebiT miuTiTebs, rom 

dabinZurebam seriozulad xelyo misi piradi cxovreba da janmrTelobis 

mdgomareoba, xolo mopasuxe mTavrobis mtkicebiT, ganmcxadeblis mier 

imis Sedegad gancdili ziani, rom misi saxli sanitaruli usafrTxoebis 

zonis SigniT mdebareobda, ar wamoWrida sakiTxs konvenciis me-8 mux-

lis darRvevis kuTxiT. mTavrobis pretenziis mixedviT, sasamarTlom 

pirvel rigSi unda daadginos, xvdeba Tu ara konvenciis me-8 muxlis 

sferoSi is situacia, romelsac amtkicebs ganmcxadebeli.

(a) zogadi principebi

68. me-8 muxli gamoiyeneba bunebriv garemosTan dakavSirebul sxva-

dasxva SemTxvevebSi, magram yovelTvis ara aqvs mis darRvevas ad-

gili, rodesac xdeba bunebrivi garemos gauareseba: konvenciiT gaT-

valiswinebul uflebebsa da Tavisuflebebs Soris ar aris bunebis 

SenarCunebis ufleba (ix. saqmeze Kyrtatos v. Greece gamotanili ganaCeni, 

# 41666/98, ECHR 2003-VI, punqti 52). aqedan gamomdinare, imisaTvis, rom 

sakiTxi daisvas me-8 muxlis kuTxiT, Careva uSualod unda xelyofdes 

ganmcxadeblis saxls, ojaxs an mis pirad cxovrebas.

69. sasamarTlo aRniSnavs, rom bunebrivi garemos dabinZurebis 
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uaryofiTi Sedegebi unda aRwevdes garkveul minimalur dones, raTa 

moxvdes me-8 muxlis moqmedebis sferoSi (ix. López Ostra v. Spain, 1994 wlis 

9 dekemberis ganaCeni, seria A # 303-C, gv. 54, punqti 51; agreTve ix., 
mutatis mutandis, Hatton and Others v. the United Kingdom [GC], # 36022/97, ECHR 
2003-VIII, punqti 118). zemoxsenebuli minimumis Sefaseba SedarebiTia 

da damokidebulia saqmis iseT garemoebebze, rogoricaa dabinZurebis 

intensiuroba da xangrZlivoba, misi fizikuri da moraluri Sedegebi. 

agreTve mxedvelobaSi unda iqnes miRebuli bunebrivi garemos zogadi 

konteqsti. me-8 muxlis Sesabamisad safuZvlian pretenzias ara aqvs ad-

gili, Tu is ziani, rasac asaCivreben, umniSvneloa bunebrivi garemos im 

safrTxesTan SedarebiT, romelic yvela Tanamedrove qalaqisTvis aris 

damaxasiaTebeli.

70. magaliTad, me-8 muxlis moqmedebas rom daeqvemdebaros, buneb-

rivi garemos xelyofis Sesaxeb saCivrebi unda amtkicebdes, pirvel rig-

Si, rom adgili hqonda realur Carevas ganmcxadeblis pirad samyaroSi, 

xolo meore rigSi, rom aRwevda sisastikis dones.

(b) ganmcxadeblis argumentacia

71. ganmcxadeblis mtkicebiT, bunebrivi garemos dabinZurebis mocu-

loba mis sacxovrebel saxlTan dRemde seriozul zians ayenebs misi da 

misi ojaxis janmrTelobasa da keTildReobas.

72. ganmcxadebelma miuTiTa ramdenime dokumentze, romlebic, misi 

azriT, metyvelebda foladis qarxana `severstalis~ samrewvelo saqmi-

anobis uaryofiT Sedegebze Cerepovecis mosaxleobisTvis. kerZod, igi 

miuTiTebda eqim Cernaikis daskvnaze (ix. punqti 46), sanqt-peterburgis 

higienisa da janmrTelobis dacvis centris daskvnaze (ix. punqti 45), 

Cerepovecis municipalitetis bunebis dacvis departamentisagan miRe-

bul sainformacio notasa da Cerepovecis sanitaruli kontrolis cent-

ris werilze (ix. punqti 47).

73. ganmcxadebeli aRniSnavda, rom 2004 wels sasamarTlom sTxova 

mTavrobas garkveuli sabaziso informaciis warmodgena CerepovecSi 

haeris dabinZurebis Sesaxeb. ganmcxadebeli daJinebiT amtkicebda, rom 

mTavrobas xeli miuwvdeboda am monacemebze, magram ar warudgina sa-

samarTlos. mTavrobis mier momzadebuli daskvna mxolod damabinZureb-

lebis donis grZelvadian saSualo maCveneblebs Seicavda, rac ar iyo 

sakmarisi imis gasarkvevad, Tu ra gavlenas axdenda CerepovecSi aRniS-

nuli damabinZureblebi adamianis janmrTelobaze. ganmcxadeblis azriT, 

Tumca grZelvadiani saSualo maCveneblebi TavisTavad bevrad aRemate-

boda usafrTxoebis dones, pikis periodebSi ukiduresad momatebuli 

dabinZurebis SemTxvevebs niRbavda. ganmcxadebeli moiTxovda, rom sa-

samarTlos uaryofiTi daskvna gaekeTebina im faqtis gamo, rom mTavro-

bam ar warmoadgina moTxovnili dokumentebi.
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(g) mTavrobis argumentacia

74. mTavrobam zogadad aRiara, rom ganmcxadeblis saxlTan ax-

los haerSi damabinZurebeli nivTierebebis koncentracia aRemate-

boda bunebrivi garemos dacvis normebs. amasTan erTad, ar arsebobda 

raime mtkicebuleba, rom ganmcxadeblis piradi cxovreba an janmr-

Teloba garkveulwilad xelyofili iqna mis saxlTan axlos foladis 

qarxnis funqcionirebis gamo. mTavroba amtkicebda, rom `q-ni fadeevas 

[ganmcxadebeli] [`severstalis~] sanitaruli usafrTxoebis zonis teri-

toriaze cxovrebis faqti miuTiTebda ara miyenebul zianze, aramed 

mxolod aseTi zianis miyenebis SesaZleblobaze~.

75. mTavrobam aRniSna, rom Sida sasamarTloebs arc ganmcxadeblis 

janmrTelobaze industriuli dabinZurebis gavlena ganuxilavT da arc am 

dabinZurebiT gamowveuli ziani. mTavrobis mtkicebiT, ganmcxadebels es 

sakiTxi ar wamouWria Sida sasamarTloebis winaSe samarTalwarmoebisas.

76. mTavrobam agreTve aRniSna, rom ganmcxadebelma ar mimarTa im 

saSualebebs, romlebsac ruseTis kanonmdebloba iTvaliswinebda buneb-

rivi garemos safrTxis SefasebisaTvis. kerZod, ganmcxadebels, janmr-

Telobis dacvis ministris 2001 wlis 15 agvistos gankargulebis Se-

sabamisad, SeeZlo gamoeTxova `sanitarul-epidemiologiuri daskvna~ 

bunebrivi garemos Sesaxeb. garda amisa, mTavrobis daJinebuli mtkice-

biT, `mosaxleobis janmrTelobis safrTxis done Sefasebuli unda iqnes 

atmosferoSi emisiis Sesaxeb oficialurad daregistrirebul monaceme-

bze dayrdnobiT, romlebic gaanalizebuli da Sejerebulia ruseTis fe-

deraciis kanonmdeblobiT gaTvaliswinebuli meTodebis gamoyenebiT~.

77.  rac Seexeba higienisa da janmrTelobis dacvis Crdilo-dasav-

leTis centris mier dasmul diagnozs (ix. punqti 45), mTavrobis mtki-

cebiT, es profesiuli daavadeba (профессиональное заболевание) iyo. 

mTavrobis TqmiT, ganmcxadebeli muSaobda janmrTelobisaTvis mavne 

sawarmoSi; misi funqcia iyo milebisa da mrewvelobis sxva Termosaizo-

lacio mowyobilobebis daxurva. aseTi samuSao, romelic moiTxovs 

fizikur Zalas, xSirad sruldeboda gareT an iseT SenobebSi, romlebic 

ar Tbeboda. amdenad, zemoxsenebuli daavadeba ganpirobebuli iyo ara 

ganmcxadeblis sacxovrebeli adgiliT, aramed araxelsayreli samuSao 

pirobebiT. mTavrobis azriT, ganmcxadeblis daavadeba iyo farTod 

gavrcelebuli da damaxasiaTebeli misi asakis  adamianebisaTvis, miuxe-

davad maTi sacxovrebeli adgilisa.

78. mTavroba daeTanxma eqim Cernaikis daskvnaSi Camoyalibebul 

pirvelad mosazrebas, magram gaaprotesta misi saboloo daskvna. mTav-

robis gancxadebiT, ̀ Cernaikis daskvna sanitaruli usafrTxoebis zonaSi 

mcxovrebTa mometebuli midrekilebis Sesaxeb garkveuli daavadebebis 

mimarT Tavisi xasiaTiT abstraqtulia, ar aris dasabuTebuli da, aqedan 

gamomdinare, ar unda iqnes mxedvelobaSi miRebuli~.
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(d)  sasamarTlos Sefaseba

79. Tavdapirvelad sasamarTlo aRniSnavs, rom mtkicebulebaTa 

Sefasebisas gamosayenebeli zogadi principia `gonivrul eWvs miRma~ 

mtkicebis standarti. aseTi mtkiceba SesaZlebelia, Tu erTdroulad 

arsebobs sakmarisad myari, mkafio da Tanmxvedri varaudebi an msgavsi 

gaubaTilebeli prezumfciebi faqtTan dakavSirebiT. aseve unda aRiniS-

nos, rom sasamarTlo Tavis praqtikaSi iyenebs moqnil midgomas amas-

Tan dakavSirebiT, iTvaliswinebs sadavo materialuri uflebis xasiaTs 

da yvela arsebul mtkicebulebiT sirTules. zog SemTxvevaSi mxolod 

mopasuxe mTavrobisTvis aris xelmisawvdomi informacia, romelic 

adasturebs an uaryofs ganmcxadeblis saCivrebs; amitom SeuZlebelia 

affi rmanti, non neganti, incumbit probatio4 principis  gamoyeneba (ix. Aktaş v. 
Turkey, #24351/94, punqti 272, ECHR 2003-V (amonaridebi)).

80. rac Seexeba konkretulad mocemuli saqmis garemoebebs, sa-

samarTlo SeniSnavs, rom, ganmcxadeblis azriT, misi janmrTeloba meta-

lurgiuli qarxnis siaxloves misi cxovrebis gamo gauaresda. erTaderTi 

dokumenturi mtkicebuleba, romelic ganmcxadebelma Tavisi mosaz-

rebis mxardasaWerad warmoadgina, aris sanqt-peterburgis klinikis mier 

gacemuli cnoba (ix. punqti 45). sasamarTlos miaCnia, rom am cnobiT ar 

dasturdeba mizezobrivi kavSiri dabinZurebasa da ganmcxadeblis daa-

vadebebs Soris. ganmcxadebels ar warmoudgenia raime sxva samedicino 

mtkicebulebebi, romlebic mkafiod daadasturebda kavSirs misi janmr-

Telobis mdgomareobasa da mis sacxovrebel adgilze maRali xarisxis 

dabinZurebas Soris.

81. ganmcxadebelma aseve warmoadgina ramdenime oficialuri doku-

menti, romlebic adasturebs, rom 1995 wlidan (rodesac man pirvelad 

mimarTa sasamarTlos) garemos dabinZurebis done mis sacxovrebel adgi-

las mudmivad aWarbebda usafrTxoebis normebs (ix. punqti 31 da misi Sem-

dgomi punqtebi). ganmcxadeblis azriT, es dokumentebi adasturebs, rom 

dabinZurebis aRniSnuli xarisxisadmi daqvemdebarebuli nebismieri piris 

janmrTelobas da normalur yofas gardauvlad adgeba mZime ziani.

82. rac Seexeba am gancxadebas, sasamarTlo mxedvelobaSi iRebs, 

pirvel rigSi, rom konvencia ruseTis mimarT ZalaSi Sevida 1998 wlis 

5 maiss. amitom mxolod am TariRis Semdgomi periodis gaTvaliswinebaa 

SesaZlebeli ganmcxadeblis piradi cxovrebis savaraudo xelyofis xa-

siaTisa da masStabis dadgenisas.

83. sasamarTlosTvis wardgenili masalebis Tanaxmad, 1998 wlamde 

dabinZurebis xarisxi sxvadasxva parametriT aWarbebda adgilobriv 

normebs. kerZod, mTavrobis mier warmodgenili monacemebi adasturebs, 

rom 1999-2003 wlebSi mtvris, gogirdis naxSirJangisa da formaldehi-

dis odenoba haerSi ganmcxadeblis saxlis siaxloves muxmivad aWarbebda 

4.  mtkicebis tvirTi ekisreba mas, vinc amtkicebs da ara mas, vinc uaryofs 

(mTargmnelis SeniSvna)
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zRvrul dasaSveb koeficients (zdk) (ix. am ganaCenis danarTi). 1999 wels 

mtvris koncentracia 1,76-jer aWarbebda zdk-s, xolo 2003 wels - 1,13-jer. 

1999 wels gogirdis naxSirJangis koncentracia 3,74-jer aRemateboda 

zdk-s; 2003 wels am nivTierebis koncentracia Semcirda, magram 1,12-jer 

mainc aRemateboda zdk-s. formaldehidis koncentracia 4,53-jer aWarbeb-

da zdk-s. 2003 wels igi 6,3-jer aRemateboda zdk-s. garda amisa, aRniS-

nul periodSi fiqsirdeboda sxva nivTierebebis siWarbec, rogoricaa 

marganeci, benzopirini da gogirdis gazi (ix. punqti 38 da misi momdevno 

punqtebi).

84. sasamarTlo aseve SeniSnavs, rom mTavrobis mier warmodgenili 

cifrebi asaxavs mxolod wliur saSualo maCveneblebs da ara dabinZurebis 

yoveldRiur an maqsimalur xarisxs. Tavad mTavrobis TqmiT, ganmcxadeb-

lis saxlis siaxloves dafiqsirebuli damabinZureblebis maqsimaluri 

koncentraciebi xSirad aTjer aRemateboda saSualo wliur zdk-s (ro-

melic isedac aWarbebda usafrTxoebis dasaSvebs normebs). sasamarTlo 

aRniSnavs, rom mTavrobas ar ganumartavs, Tu ratom ar warmoadgina man 

sasamarTlos mier moTxovnili dokumentebi da angariSebi (ix. punqti 43) 

miuxedavad imisa, rom am dokumentebis mopoveba Sidasaxelmwifoebrivi 

organoebidan namdvilad SesaZlebeli iyo. amitom sasamarTlo askvnis, 

rom garemos mdgomareoba rig periodebSi SeiZleba uaresic yofiliyo 

mowodebul monacemebTan SedarebiT.

85. sasamarTlo aRniSnavs, rom saxelmwifom mravaljer aRiara, rom 

CerepovecSi arsebuli garemos mdgomareoba qalaqelebis momatebuli 

sikvdilianobis mizezi iyo (ix. punqtebi 12, 15, 34, 47). ganmcxadeblis mier 

warmodgenili daskvnebi da oficialuri dokumentebi, kerZod, doqtor 

mark Cernaikis angariSi (ix. punqti 46), aRwers dabinZurebis negatiuri 

zemoqmedebis Sedegebs Cerepovecis yvela macxovrebelze, gansakuTrebiT, 

qarxanasTan axlos macxovrebel adamianebze. magaliTad, orive mxaris 

mier warmodgenili monacemebis Tanaxmad, mTeli gansaxilveli periodis 

ganmavlobaSi formaldehidis koncentracia haerSi ganmcxadeblis saxlis 

siaxloves 3-6-jer meti iyo usafrTxo normaze. doqtori Cernaiki for-

maldehidis negatiur Sedegebs Semdegnairad aRwers:

`Cerepovecis sanitaruli usafrTxoebis zonaSi formaldehidi-

sadmi arsebuli daucvelobis gaTvaliswinebiT, savaraudoa, rom 

zonaSi mcxovrebi mosaxleoba saSualoze metad iqneba daavade-

buli sasunTqi gzebis kiboTi, Tavis tkivilebiT da yel-yur-

cxviris da Tvalebis qronikuli gaRizianebiT, im mosaxleobasTan 

SedarebiT, romelic cxovrobs formaldehidis Warbi dozebiT 

daubinZurebel raionebSi~.

rac Seexeba gogirdis naxSirJangs, romlis koncentraciac zdk-s 

aRemateboda 1,1-3,75-jer mTeli am periodis ganmavlobaSi (2002 wlis 

garda), doqtori Cernaiki acxadebs:
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`Cerepovecis sanitaruli usafrTxoebis zonaSi CS2-sadmi ar-

sebuli daucvelobis gaTvaliswinebiT, savaraudoa, rom zonaSi 

mcxovrebi mosaxleoba saSualoze metad iqneba daavadebuli nev-

roqceviTi, nevrologiuri, gulsisxlZarRvTa da reproduqciuli 

funqciebis moSliT, im mosaxleobasTan SedarebiT, romelic cxov-

robs CS2-is Warbi dozebiT daubinZurebel raionebSi~.

86. da bolos, sasamarTlo gansakuTrebul yuradRebas aqcevs 

imas, rom Sidasaxelmwifoebrivma sasamarTloebma mocemul saqmeze 

aRiares, rom ganmcxadebels hqonda sxva adgilas gansaxlebis ufle-

ba. dabinZurebis gavlenas ganmcxadeblis pirad cxovrebaze marTlac 

ar daTmobia ZiriTadi yuradReba Sidasaxelmwifoebrivi samarTalwar-

moebisas. magram, rogorc vologdis olqis sasamarTlos mosazrebidan 

gamomdinareobs, romelic man lediaevas saqmeze gamoTqva (punqti 58), 

sadavo ar iyo, rom `severstalis~ meqanizmebiT gamowveuli dabinZureba 

iwvevda usafrTxo adgilas gansaxlebis saWiroebas. aseve, TviT Sidasa-

xelmwifoebrivi kanonmdebloba ganmcxadeblis saxlis mdebareobis zonas 

gansazRvravda, rogorc sacxovreblad mizanSeuwonels (ix. punqti 51). 

amitom, SeiZleba iTqvas, rom ganmcxadeblis piradi cxovrebis xelyofis 

faqti dadasturebulad CaiTvala Sidasaxelmwifoebriv doneze.

87. Sejamebis saxiT sasamarTlo aRniSnavs, rom mniSvnelovani 

drois ganmavlobaSi ganmcxadeblis saxlis siaxloves haerSi arsebu-

li sxvadasxva toqsikuri nivTierebebis koncentracia mniSvnelovnad 

aWarbebda zdk-s. ruseTis kanonmdebloba zdk-s gansazRvravs, rogorc 

toqsikuri nivTierebebis usafrTxo koncentraciis dones (ix. punqti 

49). amitom zdk-s gadaWarbebis SemTxvevaSi dabinZureba potenciurad 

saSiSi xdeba misdami daqvemdebarebuli adamianebis janmrTelobisa da 

normaluri yofisTvis. es aris varaudi, romelic SesaZloa am konkre-

tul SemTxvevaSi ar Seesabamebodes sinamdviles. igive SeiZleba iTq-

vas ganmcxadeblis mier warmodgenil daskvnebze: Warbi dabinZurebisa 

da mTlianad mosaxleobaze misi dadasturebuli negatiuri zegavlenis 

miuxedavad, ganmcxadebels SeiZleba ar ganucdia konkretuli da gansa-

kuTrebuli ziani.

88. magram mocemul saqmeSi arapirdapiri mtkicebulebebisa da pre-

zumfciebis metad Zlieri kombinacia SesaZlebels xdis davaskvnaT, rom 

ganmcxadeblis janmrTeloba gauaresda didi xnis ganmavlobaSi metalur-

giuli qarxana `severstalis~ sawarmoo emisiebisadmi daqvemdebarebis 

Sedegad. Tundac rom davuSvaT, rom dabinZurebas misi janmrTelo-

bisTvis ar miuyenebia gazomvadi ziani, aRniSnulis Sedegad igi, sul 

mcire, ufro daucveli gaxda sxvadasxva daavadebebisadmi. garda amisa, 

ueWvelia, rom dabinZurebam uaryofiTi gavlena iqonia misi cxovrebis 

xarisxze sakuTar saxlSi. amitom sasamarTlo iziarebs Tvalsazriss, 

rom ganmcxadeblis janmrTelobisa da normaluri yofisTvis miyenebuli 

faqtobrivi ziani aRwevs im dones, rac aucilebelia konvenciis me-8 

muxlis moqmedebis sferoSi mosaxvedrad.



31

2. savaraudo xelyofis mikuTvneba saxelmwifosTvis

89. sasamarTlo aRniSnavs, rom gansaxilvel dros saxelmwifo ar 

flobda, ar akontrolebda da ar amuSavebda metalurgiul qarxana `se-

verstals~. Sesabamisad, sasamarTlos miaCnia, rom ver iTqmeba, rom ruse-

Tis federaciam uSualod xelyo ganmcxadeblis piradi cxovreba an misi 

sacxovrebeli adgili. amave dros, sasamarTlo aRniSnavs, rom saxelmwi-

fos pasuxismgebloba garemosTan dakavSirebul saqmeebze SeiZleba wamoi-

Wras kerZo sawarmoebis saqmianobis dauregulireblobis gamoc (ix. ze-

moxsenebuli saqme Hatton and Others). amitom ganmcxadeblis saCivrebi unda 

gaanalizdes saxelmwifos pozitiuri valdebulebis WrilSi – ganaxor-

cielos gonivruli da adekvaturi RonisZiebebi konvenciis me-8 muxlis 

pirveli punqtiT gaTvaliswinebuli ganmcxadeblis uflebebis uzrun-

velsayofad (ix. 1990 wlis 21 Tebervlis ganaCeni saqmeze Powell and Rayner 
v. the United Kingdom, Series A, # 172, punqti 41, da 1998 wlis 19 Tebervlis 

ganaCeni saqmeze Guerra v. Italy, moxsenebebi ganaCenebisa da gadawyvetile-

bebis Sesaxeb 1998-I, punqti 58). am garemoebebSi sasamarTlos pirveli amo-

canaa, Seafasos, moeTxoveboda Tu ara saxelmwifos gonivrulad iseTi 

qmedebebis ganxorcieleba, romlebiTac Tavidan iqneboda acilebuli an 

dasrulebuli ganmcxadeblis uflebebis savaraudo xelyofa.

90. amasTan dakavSirebiT sasamarTlo SeniSnavs, rom metalurgiuli 

qarxana `severstali~ aSenda saxelmwifos mier da Tavdapirvelad ekuTv-

noda saxelmwifos. qarxana Tavidanve xarvezebiT muSaobda, gamoscemda 

kvamls, suns da dabinZurebas, CerepovecSi mcxovreb mraval adamianSi 

iwvevda janmrTelobis problemebs an Semawuxebeli iyo maTTvis (ix. da-

narTi, agreTve punqtebi 11 da 12). 1993 wels qarxnis privatizaciis 

Semdeg saxelmwifo kvlav agrZelebda kontrols qarxnis sawarmoo saqmi-

anobaze, qarxnis mflobelze saoperacio pirobebis dakisrebiT da am 

pirobebis Sesrulebaze kontroliT. qarxana mravaljer Semowmda saxelm-

wifos garemosdacviTi organoebis mier da mis mflobelsa da menejments 

administraciuli jarimebic daekisraT (ix. qvemoT, punqti 114). davis 

sagnad qceuli garemos mdgomareoba ar aris ucabedi da moulodneli 

viTarebis Sedegi, piriqiT, is xangrZlivi da sayovelTaod cnobili mov-

lenebiTaa gamowveuli (ix. punqtebi 11, 12 da 15). iseve, rogorc lopes 

ostras saqmeSi (ix. zemoT punqtebi 52-53, López Ostra v. Spain), mocemul 

saqmeSic municipaluri xelisufleba saqmis kursSi iyo garemos prob-

lemebTan dakavSirebiT da iyenebda garkveul sanqciebs mdgomareobis 

gamosasworeblad.

91. sasamarTlo SeniSnavs, rom metalurgiuli qarxana `severstali~ 

iyo da rCeba 95%-iT pasuxismgeblad qalaqSi haeris saerTo dabinZure-

baze (ix. punqti 42). sxva mravali qalaqisgan gansxvavebiT, sadac 

dabinZureba SeiZleba gamowveuli iyos didi raodenobis sxvadasxva mci-

re wyaroebiT, dabinZurebis mTavari wyaro CerepovecSi advilad misag-

nebi iyo. sadavod qceuli garemos problemebi Zalian konkretuli iyo 

da srulad miewereboda erTi konkretuli sawarmos saqmianobas. amas ki 
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gansakuTrebuli zegavlena hqonda `severstalis~ siaxloves mcxovrebi 

adamianebisTvis.

92. sasamarTlo askvnis, rom mocemul saqmeSi xelisuflebas namd-

vilad SeeZlo Seefasebina dabinZurebis riski da mieRo saTanado zomebi 

mis Tavidan asacileblad an Sesamcireblad. aRniSnuli faqtorebis kom-

binacia aCvenebs sakmaris kavSirs damabinZurebel emisiebsa da saxelmwi-

fos Soris, ris Sedegadac dgeba saxelmwifos pozitiuri valdebulebis 

sakiTxi me-8 muxlis safuZvelze.

93. gasarkvevi rCeba, ganmcxadeblis uflebebis dacvisas daicva Tu 

ara saxelmwifom samarTliani wonasworoba ganmcxadeblis interesebsa 

da zogadad sazogadoebis interesebs Soris, rac gaTvaliswinebulia me-8 

muxlis me-2 punqtiT.

B.  dasabuTeba me-8 muxlis me-2 punqtis mixedviT 

1. zogadi principebi

94. sasamarTlo imeorebs, rom romeli analitikuri midgomac ar 

unda iqnes gamoyenebuli – pozitiuri valdebulebis darRveva Tu saxelm-

wifos mier xelyofa – me-8 muxlis me-2 punqtis safuZvelze dasasabu-

Teblad gamosayenebeli principebi pirovnebis uflebasa da mTlianad 

sazogadoebis interesebs Soris wonasworobis TvalsazrisiT orive Sem-

TxvevaSi msgavsia (ix. 1994 wlis 26 maisis ganaCeni saqmeze Keegan v. Ireland, 
Series A, # 290, gv. 19, punqti 49).

95. saxelmwifos mxridan me-8 muxliT gaTvaliswinebuli ufle-

bebis xelyofa SeusabamobaSi iqneba me-2 punqtTan, garda im SemTxvevisa, 

rodesac aseTi xelyofa xorcieldeba `kanonis Sesabamisad~. aseT SemT-

xvevaSi Sidasaxelmwifoebrivi kanonmdeblobis darRveva aucileblad 

gamoiwvevs konvenciis darRvevis faqtis aRiarebas.

96. magram rodesac saxelmwifos moeTxoveba pozitiuri RonisZie-

bebis ganxorcieleba, arCevanis saSualeba, principSi, xelSemkvrel saxelm-

wifoTa diskreciazea damokidebuli. `piradi cxovrebis pativiscemis~ 

uzrunvelyofisTvis sxvadasxva saSualeba arsebobs da saxelmwifom rom 

Sidasaxelmwifoebrivi kanonmdeblobiT gaTvaliswinebuli erTi konkre-

tuli RonisZieba ar ganaxorcielos, mas mainc SeuZlia Tavisi pozi-

tiuri valdebuleba sxva saSualebebiTac Seasrulos. amitom am SemTx-

vevebSi `kanonis Sesabamisobis~ kriteriumi, rogorc dasabuTebisTvis 

saWiro standarti, ver iqneba gamoyenebuli, iseve, rogorc saxelmwifos 

mxridan uSualo xelyofis SemTxvevebSi.

97. amave dros, sasamarTlo aRniSnavs, rom yvela wina saqmeSi, 

romlebSic garemos dacvasTan dakavSirebiT iyo wamoWrili konvenci-

is darRvevis sakiTxi, darRveva ganpirobebuli iyo Sidasaxelmwifoeb-

rivi organoebis mier TavianTi kanonmdeblobis romelime calkeuli 

moTxovnis SeusruleblobiT. magaliTad, lopes ostras saqmeSi nagvis 

gadamamuSavebeli qarxana ukanonod eweoda saqmianobas, radgan mas ar 
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gaaCnda Sesabamisi licenzia da sabolood igi daixura (zemoT, punqtebi 

16-22, ganCineba lopes ostras saqmeze). aseve, geras saqmeSi konvenciis 

darRveva dadginda Sidasaxelmwifoebriv doneze kanonTan Seusabamobis 

gamo, kerZod, ganmcxadeblebma ver SeZles im informaciis mopoveba, rom-

lis gacemac saxelmwifos sakuTari kanonmdeblobiT evaleboda (zemox-

senebuli saqme Guerra and Others v. Italy, gv. 219, punqtebi 25-7). saqmeSi S. 
v. France (# 13728/88, komisiis 1990 wlis 17 maisis gadawyetileba, gadaw-

yvetilebebi da moxsenebebi (DR) 65, gv 263) mxedvelobaSi iqna miRebuli 

kanoniereba Sidasaxelmwifoebrivi kanonmdeblobis mixedviT.

98. magaliTad, im saqmeebSi, romlebSic ganmcxadebeli saxelmwifos 

uCivis imis gamo, rom ar iqna daculi konvenciiT gaTvaliswinebuli misi 

uflebebi, kanoniereba Sidasaxelmwifoebrivi kanonmdeblobis mixedviT 

gamoyenebuli unda iyos ara rogorc calke da saboloo standarti, ara-

med rogorc erT-erTi aspeqti sxva mraval aspeqts Soris, romlebic 

mxedvelobaSi unda iqnes miRebuli imis dasadgenad, daicva Tu ara sa-

xelmwifom `samarTliani wonasworoba~ me-8 muxlis me-2 punqtis mixedviT.

2. `legitimuri mizani~

99. rodesac saxelmwifos moeTxoveba pozitiuri RonisZiebebis 

ganxorcieleba ganmcxadeblis interesebsa da mTlianad sazogadoebis 

interesebs Soris samarTliani wonasworobis dasamyareblad, garkveuli 

datvirTva SeiZleba hqondes me-8 muxlis me-2 punqtSi aRniSnul miznebs, 

Tumca es debuleba mxolod `xelyofaze~ saubrobs pirveli punqtiT gaT-

valiswinebul uflebasTan mimarTebaSi; anu, sxva sityvebiT rom vTqvaT, 

es debuleba gulisxmobs pirvel punqtSi aRniSnuli valdebulebidan ga-

momdinare negatiur valdebulebas (ix. 1986 wlis 17 oqtombris ganaCeni 

saqmeze Rees v. the United Kingdom, Series A, # 106, gv. 15, punqti 37).

100. sasamarTlo SeniSnavs, rom ganmcxadeblis gansaxlebaze uaris 

mTavrobiseuli dasabuTeba ZiriTadad eyrdnoboda Cerepovecis im sxva 

macxovrebelTa interesebis dacvas, romlebsac ufaso sacxovreblis 

ufleba hqondaT Sida kanonmdeblobiT. mTavrobis azriT, radgan munici-

palur xelisuflebas mxolod SezRuduli resursebi gaaCnda socialuri 

miznebiT axali saxlebis asaSeneblad, marto ganmcxadeblis gansaxlebiT 

dairRveoda binis rigSi Cawerili sxva adamianebis uflebebi.

101. mopasuxe mTavrobam argumentad miuTiTa mTlianad qveynis eko-

nomikur keTildReobaze (ix. qvemoT, punqti 111). iseve, rogorc mopa-

suxe mTavrobas, sasamarTlosac miaCnia, rom metalurgiuli qarxnis uwy-

veti muSaoba xels uwyobda vologdis regionSi ekonomikuri sistemis 

ganviTarebas da am kuTxiT emsaxureboda legitimur mizans konvenciis 

me-8 muxlis me-2 punqtis gagebiT. gasarkvevi rCeba, daicva Tu ara xe-

lisuflebam am miznis misaRwevad qmedebebis ganxorcielebisas samarT-

liani wonasworoba ganmcxadeblis interesebsa da mTlianad sazogadoe-

bis interesebs Soris.



34

3. `aucilebeli demokratiul sazogadoebaSi~

(a)  zogadi principebi

102. sasamarTlo miuTiTebs, rom imis Sefasebisas, Tu ra aris aucile-

beli konvenciis me-8 muxlis me-2 punqtSi aRniSnuli miznebis misaRwevad, 

Sidasaxelmwifoebriv organoebs Tavisufali diskrecia gaaCniaT, radgan 

maT saerTaSoriso sasamarTloze ukeT SeuZliaT adgilobrivi saWiroe-

bebisa da pirobebis Sefaseba. marTalia, aucileblobis Tavdapirveli 

Sefaseba Sidasaxelmwifoebrivi organoebis saqmea, magram sasamarTlos 

SeuZlia gaakeTos saboloo Sefaseba imisa, aris Tu ara Sesabamisi da sak-

marisi saxelmwifos mier moyvanili dasabuTeba (sxva wyaroebs Soris ix. 
saqme Lustig-Prean and Beckett v. the United Kingdom, ## 31417/96 da 32377/96, 

1999 wlis 27 seqtemberi, punqtebi 80-81).

103. bolo aTwleulebis manZilze dabinZureba mzardi sazogadoeb-

rivi SeSfoTebis problemad iqca. Sedegad saxelmwifoebma miiRes sxva-

dasxva zomebi sawarmoo saqmianobis uaryofiTi gavlenis Sesamcireblad. 

konvenciis pirveli oqmis pirveli muxlis WrilSi am zomebis Sefasebi-

sas sasamarTlom wesis saxiT miiRo, rom saxelmwifoebs Sefasebis farTo 

diskrecia aqvT garemosdacviT sakiTxebze. magaliTad, 1991 wels saq-

meze Fredin v. Sweden (1991 wlis 18 Tebervlis ganaCeni, seria A, # 192, 

punqti 48) sasamarTlom aRiara, rom `dRevandel sazogadoebaSi garemos 

dacva mzardi mniSvnelobis sakiTxia~ da daadgina, rom kerZo sakuTrebis 

uflebis xelyofa (bunebis konservaciis safuZvliT ganmcxadeblisTvis 

licenziis gauqmeba, romelic mas uflebas aZlevda, misi sakuTari miwidan 

moepovebina qva-RorRi) ar iyo mizanSeuwoneli an araproporciuli kon-

venciis pirveli oqmis pirveli muxlis gagebiT. es midgoma sasamarTlom 

daadastura aseve imave wels saqmeze Pine Valley Development Ltd and Others v. 
Ireland (1991 wlis 29 noembris ganaCeni, seria  A, # 222).

104. sxva saqmeebSi, romlebic saxelmwifos mxridan umoqmedobas 

Seexeboda, sasamarTlom aseve arCia, Tavi Seekavebina Sidasaxelmwifo-

ebrivi garemosdacviTi wesebis gadasinjvisgan. amaswindel didi pala-

tis ganaCenSi sasamarTlom ganacxada, rom `mizanSewonili ar iqneboda 

sasamarTlosTvis, rom man SeimuSaos specialuri midgoma am kuTxiT, 

garemosTan dakavSirebuli adamianis uflebebis specialuri statusis 

motiviT~ (zemoxsenebuli hatonis saqme, punqti 122). ufro adrindel 

saqmeSi sasamarTlom ganacxada, rom `... sasamarTlos saqme aSkarad ar 

aris Sidasaxelmwifoebrivi xelisuflebis organoebis Canacvleba gadaw-

yvetilebis miRebisas imis Taobaze, Tu ra aris saukeTeso politika 

mocemul rTul teqnikur da socialur sferoebSi. es is sferoebia, 

romlebSic xelSemkvreli saxelmwifoebi unda sargeblobdnen gadaw-

yvetilebis miRebis farTo diskreciiT~ (zemoxsenebuli saqme Powell and 
Rayner v. the United Kingdom, gv. 89, punqti 44).

105. sasamarTlos mier dasadgeni rCeba, rom Sidasaxelmwifoebriv-

ma organoebma aSkara SefasebiTi Secdoma dauSves mocemul sferoSi 
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sxvadasxva kerZo pirebis konfliqtur interesebs Soris samarTliani 

wonasworobis uzrunvelyofis TvalsazrisiT. magram garemosdacviTi 

sakiTxebis kompleqsurobis gamo sasamarTlos roli mxolod meora-

di xasiaTisaa. sasamarTlom jer unda gamoarkvios, iyo Tu ara gadaw-

yvetilebis miRebis procesi samarTliani da iseTi, romelic uzrunvel-

yofs me-8 muxliT garantirebuli pirovnebis interesebis saTanado 

pativiscemas (ix. 1996 wlis 25 seqtembris ganaCeni saqmeze Buckley v. the 
United Kingdom, moxsenebebi ganaCenebisa da gadawyvetilebebis Sesaxeb 

1996-IV, gv. 1292-93, punqtebi 76-77); mxolod gamonaklis SemTxvevebSi 

SeiZleba sasamarTlom gadakveTos es zRvari da gadasinjos Sidasaxelm-

wifoebrivi organoebis arsebiTi daskvnebi (ix. saqme Taşkin and Others v. 
Turkey, # 46117/99, punqti 117, 2004 wlis 10 noemberi).

(b)  ganmcxadeblis argumentebi

106. ganmcxadebelma Tavdapirvelad ganacxada, rom ruseTis kanonm-

debloba iTvaliswinebda mis gansaxlebas `severstalis~ sanitaruli 

usafrTxoebis zonis gareT. misi azriT, 1974 wlis brZanebuleba (ix. 

punqti 11) saxelmwifos avaldebulebda, moexdina misi gansaxleba sani-

taruli usafrTxoebis zonis gareT. sanitaruli usafrTxoebis zo-

nis macxovrebelTa gansaxleba savaldebulo iyo, agreTve, 1996 wlis 

federaluri programiT (ix. punqti 15). kanonmdebloba, ganmartebuli 

uzenaesi sasamarTlos mier ivaSCenkos saqmeSi, moiTxovs ganmcxadeblis 

dauyovnebliv gansaxlebas da ara mis Seyvanas binis momlodineTa siaSi. 

gansaxlebisaTvis saWiro erTaderTi kriteriumi yovelTvis iyo mxolod 

is faqti, rom piri cxovrobs sanitaruli usafrTxoebis zonaSi. magram 

xelisuflebam ar Seasrula masze dakisrebuli iuridiuli valdebule-

ba, ganesaxlebina ganmcxadebeli da am valdebulebis Sesruleba ar iqna 

uzrunvelyofili sasamarTloebis mier.

107. Tavis argumentebSi mopasuxe mTavrobam miuTiTa saqalaqo 

dagegmarebis kodeqsis me-10 muxlis me-5 punqtze, rogorc ganmcxadeb-

lis sanitaruli usafrTxoebis zonaSi cxovrebis gamamarTlebel ar-

gumentze (ix. punqti 55). magram, ganmcxadeblis azriT, es debuleba 

gamoiyeneba mxolod droebiTi sacxovrebeli adgilebis da ara mWidrod 

dasaxlebuli sacxovrebeli adgilebisa da saxlebis mimarT, romelTagan 

erT-erTSi cxovrobs ganmcxadebeli. amitom mTavrobis mier miTiTebuli 

saqalaqo dagegmarebis kodeqsis me-10 muxlis me-5 punqti ganmcxadeblis 

viTarebis mimarT ar gamoiyeneba.

108. ganmcxadebeli aseve amtkicebs, rom xelisuflebam ar miiRo adek-

vaturi zomebi konvenciis me-8 muxliT gaTvaliswinebuli misi ufle-

bebis uzrunvelsayofad. pirveli, mTavrobas ar ucdia, daesabuTebina 

me-8 muxliT gaTvaliswinebuli ganmcxadeblis uflebebis xelyofa raime 

safuZvliani mizeziT. meore, mTavrobam ar gaatara efeqtiani RonisZie-

bebi garemos dabinZurebis Tavidan asacileblad an Sesamcireblad. `sever-

stalidan~ gavrcelebuli dabinZurebis dauSvebeli normebis Sesaxeb 
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arsebuli damajerebeli mtkicebulebebis miuxedavad, Sidasaxelmwifoebrivi 

zRvruli normebis darRveviT, mTavroba ubralod amtkicebs, rom ̀ gare-

mos dabinZurebasTan dakavSirebiT ar wamoWrila [am qarxnis] saqmianobis 

SezRudvis, SeCerebis an Sewyvetis sakiTxi.~

(g)  mTavrobis argumentebi

109. mTavroba amtkicebs, rom ganmcxadeblis saCivari dausabuTebe-

lia da rom konvenciis me-8 muxlis darRvevas adgili ar hqonia. mTav-

robis argumentebi SeiZleba Semdegnairad Sejamdes.

110. sasamarTlosTvis wardgenil Tavdapirvel mosazrebebSi mTav-

robam aRiara, rom ganmcxadeblis sacxovrebeli saxli mdebareobda 

`severstalis~ sanitaruli usafrTxoebis zonaSi, magram ganacxada, rom 

Sidasaxelmwifoebrivi sasamarTloebis gadawyvetilebebi ganmcxadeblis 

dauyovnebliv gansaxlebaze uaris Tqmis Sesaxeb kanonieri iyo. ruseTis 

Sesabamisi kanonmdebloba iTvaliswinebs mxolod ganmcxadeblis Seyvanas 

binis momlodineTa saerTo siaSi momavalSi gansaxlebis mizniT, rac eva-

leba municipalur organoebs. mTavroba aseve amtkicebs, rom ganmcxadeb-

lisTvis binis micema, siaSi misi adgilis gauTvaliswineblad, daarRvev-

da im sxva adamianebis uflebebs, romlebsac aqvT ufaso sacxovrebeli 

adgilis ufleba Sidasaxelmwifoebrivi kanonmdeblobis Tanaxmad.

111. dasaSvebobis sakiTxis Semdgom mosazrebebSi da zepiri mos-

menisas mTavrobam ganacxada, rom Sidasaxelmwifoebrivi sasamarTlo 

gadawyvetilebebi araswori iyo, radgan ganmcxadeblis saxli ar mde-

bareobda sanitaruli usafrTxoebis zonaSi. mTavrobam aseve aRniSna, 

rom Sidasaxelmwifoebrivi kanonmdeblobis Tanaxmad, `qalbatoni n.m. 

fadeevas droebiTi cxovreba sanitaruli usafrTxoebis zonaSi dasaSve-

bia~, radgan `saxelmwifo anu sajaro interesebi saWiroebs aseT teri-

toriebze ekonomikuri da sxva saqmianobis ganxorcielebas~. kerZod, 

mTavroba miuTiTebs saqalaqo dagegmarebis kodeqsis me-10 muxlis me-5 

punqts (ix. punqti 55). mTavroba werilobiT mosazrebaSi aRniSnavs, rom 

`ruseTis federaciis saqalaqo dagegmarebis kodeqsis me-10 muxlis me-5 

punqtis Tanaxmad, garemos TvalsazrisiT arasasurvel teritoriebze 

adamianebis droebiTi cxovreba dasaSvebia im SemTxvevebSi, rodesac sa-

xelmwifo anu sajaro interesebi saWiroebs ekonomikuri an sxva saqmi-

anobis ganxorcielebas aseT teritoriebze~.

112. mTavroba aseve acxadebs, rom ganmcxadebeli sakuTari survi-

liT gadavida sxva binaSi, Jukovis quCa #1-Si, da araferi uSlis mas 

xels Zveli binis datovebaSi. aseve, ganmcxadebels nebismier dros Seu-

Zlia moaxdinos am binis privatizeba da SemdgomSi gayidos igi, raTa 

iyidos bina qalaqis sxva ubanSi.

113. mTavroba amtkicebs, rom xelisuflebis organoebi regularu-

lad amowmebdnen haeris xarisxs qalaqSi da axorcielebdnen rig samec-

niero kvlevebs Cerepovecis macxovreblebze dabinZurebis gavlenis 

Sesafaseblad.
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114. mTavroba acxadebs, rom xelisuflebis organoebma sxvadasxva 

administraciuli sanqciebi gamoiyenes sawarmo `severstalis~ mimarT, 

misi saqmianobis Sidasaxelmwifoebriv normebTan SesabamisobaSi moyvanis 

mizniT. kerZod, 1995-2000 wlebSi garemos dacvis saxelmwifo komitet-

ma sawarmo `severstalSi~ Caatara 89 Semowmeba da gamoavlina 300-ze 

meti darRvevis faqti. am xnis ganmavlobaSi metalurgiuli qarxnis mene-

jerebs 45-jer waeyenaT brali garemosdacviT sferoSi administraci-

uli samarTaldarRvevebis gamo. 2001-2003 wlebSi ruseTis federaciis 

bunebrivi resursebis saministrom qarxanaSi Caatara oTxi kompleqsuri 

Semowmeba, romelTa drosac gamovlinda garemosdacviTi kanonmdeblobis 

44 darRveva. dResdReobiT kanoniT gaTvaliswinebuli organoebis mier 

gamovlenili darRvevebis umravlesoba aRmofxvrilia.

115. da bolos, mTavroba amtkicebs, rom bolo wlebSi rigi fede-

raluri da municipaluri programebis ganxorcielebis Sedegad Cere-

povecSi dabinZurebis xarisxi Semcirebulia. mTavroba aRniSnavs, rom 

xelisuflebis organoebis mier Catarebuli garemosdacviTi monito-

ringis Sedegad mTlianad qalaqSi gaumjobesda garemos mdgomareoba, 

xolo dabinZurebis xarisxi ganmcxadeblis saxlis siaxloves arsebiTad 

ar gansxvavdeba qalaqSi arsebuli saSualo xarisxisgan. mTavrobam aseve 

CamoTvala metalurgiuli qarxnis mier emisiebis Semcirebis mizniT  

ganxorcielebuli sxvadasxva teqnologiuri modifikaciebi da ganac-

xada, rom axlo momavalSi igegmeba damatebiTi axali gaumjobesebebi.

(d)  sasamarTlos Sefaseba 

(i)  ganmcxadeblis gansaxlebis moTxovnis savaraudo 

Seusrulebloba

116. Tavdapirvelad sasamarTlo aRniSnavs, rom metalurgiuli qar-

xana `severstalis~ saqmianobis zemoqmedeba garemoze ar Seesatyviseba 

Sesabamisi rusuli kanonmdeblobiT dadgenil garemosdacviT da jan-

dacvis standartebs. aseTi mniSvnelovani sawarmos muSaobis Sesanar-

Cuneblad ruseTis kanonmdebloba, kompromisuli gamosavlis saxiT, 

iTvaliswinebs buferuli zonis Seqmnas sawarmos adgilsamyofelis irgv-

liv, romlis farglebSic oficialurad dasaSvebia, rom dabinZureba 

aWarbebdes dadgenil normebs. amitom aseTi zonis arseboba aucilebeli 

pirobaa saxifaTo sawarmosTvis – sxva SemTxvevaSi igi unda daixuros 

an arsebiTad gadakeTdes.

117. sanitaruli usafrTxoebis zonis ZiriTadi mizania, moxdes 

sacxovrebeli raionebis gamocalkeveba dabinZurebis wyarosgan da 

amgvarad minimumamde iqnes dayvanili qarxnis negatiuri gavlena ax-

los mcxovreb mosaxleobaze. mTavrobam aCvena, rom bolo 20 wlis gan-

mavlobaSi `severstalis~ emisiebi mniSvnelovnad Semcirda da, ra Tqma 

unda, es tendencia misasalmebelia (ix. punqti 37 da misi momdevno punq-

tebi). magram mTeli gansaxilveli periodis ganmavlobaSi (1998 wlidan) 
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rigi saSiSi nivTierebebiT dabinZurebis done mudmivad aWarbebda dasaS-

veb usafrTxo normebs. amitom `severstalis~ saqmianobis gagrZeleba 

Sidasaxelmwifoebriv garemosdacviT standartebTan winaaRmdegobis 

gareSe SesaZlebeli iyo mxolod im SemTxvevaSi, Tu iarsebebda aRniS-

nuli zona, romelic gamoacalkevebda sawarmos qalaqis sacxovrebeli 

raionebisgan.

118. mxareebi davoben zonis realur masStabze. dasaSvebobis etapis 

Semdeg sasamarTlosTvis warmodgenil mimoxilvaSi da zepir gancxade-

bebSi mTavrobam uaryo, rom ganmcxadebeli zonis farglebSi cxov-

robda. Tumca Tavdapirvel mimoxilvaSi mTavroba pirdapir acxadebda, 

rom ganmcxadeblis saxli mdebareobda zonis farglebSi. is faqti, 

rom metalurgiuli qarxana `severstalis~ sanitaruli usafrTxoebis 

zona moicavs qalaqis sacxovrebel raionebsac, dadasturebulia 1996 

wlis samTavrobo programiT (ix. punqti 15). rac Seexeba konkretulad 

ganmcxadeblis saxls, metalurgiuli qarxnis sanitaruli usafrTxoebis 

zonaSi misi mdebareobis faqti sadavo ar gamxdara Sidasaxelmwifoebri-

vi saqmiswarmoebis dros da mravaljer iqna dadasturebuli Sidasaxelm-

wifoebriv organoTa gadawyvetilebebSi. zonis statusi sadavo gaxda 

mxolod mas Semdeg, rac mopasuxe mTavrobas ganacxadi gaegzavna. amitom 

sasamarTlo miiCnevs, rom gansaxilvel periodSi ganmcxadebeli `sever-

stalis~ sanitaruli usafrTxoebis zonaSi cxovrobda.

119. Semdeg mTavrobam ganacxada, rom metalurgiul industriasTan 

dakavSirebuli dabinZurebis xarisxi igivea an SeiZleba ufro maRalic 

Cerepovecis sxva raionebSic, ganmcxadeblis saxlis siaxloves dafiqsire-

bul xarisxTan SedarebiT (ix. punqti 39). magram es amtkicebs mxolod 

imas, rom metalurgiuli qarxana `severstali~ ar akmayofilebs Sidasa-

xelmwifoebriv garemosdacviT moTxovnebs da aCens mosazrebas, rom SesaZ-

loa saWiro iyos sanitaruli usafrTxoebis ufro farTo zonis arsebo-

ba. nebismier SemTxvevaSi, es argumenti gavlenas ar axdens sasamarTlos 

daskvnaze, rom ganmcxadebeli cxovrobda specialur zonaSi, sadac sawar-

moo dabinZureba aWarbebda usafrTxo normebs da sadac cxovreba, faqtob-

rivad, akrZaluli iyo Sidasaxelmwifoebrivi kanonmdeblobiT.

120. mniSvnelovania faqti, rom ganmcxadebeli am adgilas sacxovreb-

lad gadavida 1982 wels da im dros mas gaTviTcnobierebuli hqonda, 

rom aq garemos mdgomareoba arakeTilsasurveli iyo. magram im dros 

arsebuli sacxovrebeli saxlebis naklebobis gamo, agreTve, imis gamo, 

rom sawarmoo qalaqebSi TiTqmis yvela sacxovrebeli saxli ekuTvnoda 

saxelmwifos, savaraudoa, rom ganmcxadebels ar hqonda arCevani, rom 

ar daTanxmeboda misi ojaxisTvis SeTavazebul binas (ix. punqti 59 da 

misi momdevno punqtebi). garda amisa, im dros garemosTan dakavSire-

buli informaciis naklebobis gamo ganmcxadebelma SeiZleba saTanadod 

ver Seafasa aRniSnul raionSi dabinZurebis problemis seriozuloba. 

aseve mniSvnelovania, rom ganmcxadebelma bina kanonierad miiRo saxelm-

wifosgan, xolo saxelmwifos ar SeiZleboda ar scodnoda, rom bina 

metalurgiuli qarxnis sanitaruli usafrTxoebis zonaSi mdebareobda 
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da ekologiuri mdgomareoba iq aradamakmayofilebeli iyo. amitom ver 

iqneba mxardaWerili gancxadeba, rom ganmcxadebelma TviTon Seqmna ga-

saCivrebuli mdgomareoba an ramenairad TviTon iyo pasuxismgebeli am 

mdgomareobis arsebobaze.

121. aseve mniSvnelovania, rom 1990-ian wlebSi SesaZlebeli gaxda 

sacxovrebeli qonebis SeuzRudavi daqiraveba an Sesyidva da ganmcxade-

bels araferi uSlida xels saxifaTo zonidan gasvlaSi. amasTan dakav-

SirebiT sasamarTlo aRniSnavs, rom ganmcxadebels naqiravebi hqonda 

Jukovis quCa #1-Si mdebare bina adgilobrivi sabWosgan rogorc grZel-

vadian mobinadres. qiravnobis pirobebi, romlebiTac mas naqiravebi 

hqonda aRniSnuli bina, gacilebiT SeRavaTiani iyo sabazro pirobeb-

Tan SedarebiT. sxva saxlSi gadasvla ki gamoiwvevda seriozul xarjebs, 

romlebic, ganmcxadeblis mdgomareobis gaTvaliswinebiT, faqtobrivad 

miuwvdomeli iyo, radgan misi erTaderTi Semosavali iyo saxelmwifo 

pensia da damatebiTi Tanxebi, romlebsac profesiul daavadebasTan da-

kavSirebiT iRebda. igive iTqmis mis mier axali binis yidvis SesaZleb-

lobaze, razec mopasuxe mTavrobam argumentis saxiT miuTiTa. marTa-

lia, Teoriulad ganmcxadebels SeeZlo Tavisi piradi mdgomareobis 

Secvla, magram es praqtikulad Zalian rTuli iyo. Sesabamisad, aRniS-

nuli garemoeba ganmcxadebels ar arTmevs SesaZleblobas, moiTxovos 

konvenciis darRveviT dazaralebulad cnoba 34-e muxlis gagebiT, Tum-

ca aman garkveulwilad SeiZleba gavlena iqonios mTavrobis pozitiur 

valdebulebebze mocemul saqmeSi.

122. sasamarTlo imeorebs, rom ruseTis kanonmdebloba pirdapir 

krZalavs nebismieri sacxovrebeli Senobis mSeneblobas sanitaruli 

usafrTxoebis zonaSi. magram kanoni sakmarisad mkafiod ar akonkretebs, 

ra bedi ewevaT im adamianebs, romlebic ukve cxovroben aseT zonaSi. 

ganmcxadebeli amtkicebs, rom ruseTis kanonmdebloba moiTxovs aseT 

zonebSi macxovrebeli adamianebis gansaxlebas da es gansaxleba unda 

moxdes damabinZurebeli sawarmos xarjebiT. magram erovnulma sa-

samarTloebma kanonmdebloba sxvagvarad ganmartes. Cerepovecis saqa-

laqo sasamarTlos 1996 wlis da 1999 wlis gadawyvetilebebi adgens, 

rom damabinZurebel sawarmos ar ekisreba gansaxlebis valdebuleba; 

kanonmdebloba iTvaliswinebs mxolod zonis macxovreblebis Seyvanas 

binis momlodineTa saerTo siaSi. imave sasamarTlom ar daakmayofila 

ganmcxadeblis moTxovna gansaxlebis xarjebis anazRaurebaze. dauyovneb-

liv gansaxlebis konkretuli samarTlebrivi moTxovnis ararsebobis 

pirobebSi sasamarTlo ar Tvlis kanonis aseT interpretacias absolu-

turad aragonivrulad. aRniSnulis safuZvelze sasamarTlo mzad aris, 

gaiziaros, rom erovnuli kanonmdeblobiT gaTvaliswinebuli erTad-

erTi gamosavali am situaciidan iyo ganmcxadeblis Seyvana binis mom-

lodineTa siaSi. magaliTad, Sidasaxelmwifoebrivi sasamarTloebisa da 

organoebis mier gamoyenebuli da ganmartebuli ruseTis kanonmdebloba 

ar ansxvavebs im pirebs, vinc uflebamosilia, ufasod miiRos axali bina 

socuzrunvelyofis farglebSi (omis veteranebi, mravalSviliani ojaxe-
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bi da sxv.), im pirebisgan, vis yoveldRiur cxovrebasac seriozulad 

eSleba xeli mezobeli qarxnidan momdinare toqsikuri kvamliT.

123. sasamarTlo aseve aRniSnavs, rom 1999 wels, rodesac ganmcxade-

beli binis momlodineTa siaSi Seiyvanes, misi mdgomareoba arafriT 

Secvlila. ufro metic, rogorc ganmcxadebeli marTebulad acxadebs, 

ar aris raime imedi, rom siaSi Seyvanas Sedegad mohyveba misi gansaxleba 

zonidan ganWvretad momavalSi. zogierTi ojaxis zonidan gansaxleba 

`severstalis~ mier Tavad sawarmos keTil nebazea damokidebuli da 

sando gamosavlad es ver gamodgeba. amitom Sidasaxelmwifoebrivi sa-

samarTloebis mier gamoyenebuli RonisZieba ganmcxadeblisTvis arafers 

cvlis: igi ar iZleva raime realur imeds, rom ganmcxadebels gaiyvanen 

dabinZurebis zonidan.

(ii) kerZo sawarmos savaraudo arasaTanado regulireba

124. is RonisZiebebi, romelTa ganxorcielebac ganmcxadebelma Si-

dasaxelmwifoebriv sasamarTloebs mosTxova (dauyovnebeli gansaxleba 

an gansaxlebis xarjebis anazRaureba), ar aris gasaCivrebuli situaci-

idan erTaderTi gamosavali. sasamarTlo aRniSnavs, rom `me-8 muxlis 

moTxovnebis Sesasruleblad gamiznuli saSualebebis arCeva ... uSualod 

pirebs Soris urTierTobebSi aris umTavresad xelSemkvreli saxelm-

wifos diskreciiT gadasawyveti sakiTxi. amasTan dakavSirebiT arse-

bobs `piradi cxovrebis pativiscemis~ uzrunvelyofis sxvadasxva gza 

da saxelmwifos valdebuleba damokidebuli iqneba gansaxilveli piradi 

cxovrebis konkretul aspeqtebze~ (1985 wlis 26 martis ganaCeni saqmeze 

X. and Y. v. the Netherlands, ECHR seria A, # 91, punqti 24). gansaxilvel 

saqmeSi saxelmwifos mTeli rigi sxva saSualebebi hqonda mis gankar-

gulebaSi, rom Tavidan aecilebina an minimumamde daeyvana dabinZureba, 

sasamarTlo ki Seamowmebs, zogadi xasiaTis RonisZiebebis gatarebisas 

Seasrula Tu ara saxelmwifom masze konvenciiT dakisrebuli poziti-

uri valdebulebebi.

125. amasTan dakavSirebiT sasamarTlo aRniSnavs, rom, rogorc mTav-

robis moxsenebaSia aRniSnuli, metalurgiuli qarxnis mier gamowveuli 

garemos dabinZureba mniSvnelovnad Semcirda bolo oci wlis ganmav-

lobaSi. 1970-iani wlebis Semdeg qalaqSi haeris xarisxi gaumjobesda. 

magaliTad, rodesac ganmcxadeblis ojaxi aRniSnul binaSi gadavida 

sacxovreblad 1982 wels, CerepovecSi mTliani atmosferuli dabinZure-

ba orjer aRemateboda 2003 wlis maCveneblebs. 1980 wlidan moyolebuli 

metalurgiuli qarxana `severstalidan~ momdinare toqsikuri emisiebis 

raodenoba qalaqis haerSi 787,7-dan 333,2 aTas tonamde Semcirda. 1996 

wlis federaluri programis miRebis Semdeg (punqti 15) `severstalis~ 

mier gamoyofili haeris damabinZurebeli nivTierebebis mTliani wliuri 

emisia 5,7 procentiT Semcirda. mTavrobis mier wardgenili angariSis 

Tanaxmad, 2003 wlisTvis mniSvnelovnad Semcirda qalaqis haerSi rigi 

toqsikuri elementebis saSualo koncentracia (ix. punqti 37 da misi 
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momdevno punqtebi); bolo xuTi wlis ganmavlobaSi Semcirda, agreTve, 

`severstalis~ garSemo haeris Semowmebis `aradamakmayofilebeli Sede-

gebis~ raodenoba.

126. amave dros, sasamarTlo aRniSnavs, rom 1990 wlis da 1996 wlis 

federaluri programebis ganxorcielebam dasaxul mizans ver miaRwia: 

2003 wels qarxnis maxloblad haerSi toqsikuri nivTierebebis koncentra-

cia mainc aWarbebda usafrTxo normebs. marTalia, 1990 wlis programis 

mixedviT metalurgiuli qarxana valdebuli iyo, Seemcirebina toqsikuri 

emisiebi usafrTxo normebamde 1998 wlisTvis, 2004 wels mTavarma sanita-

rulma inspeqtorma aRiara, rom es ase ar moxda da ganisazRvra qarxnis 

emisiebis saxifaTo normebze dabla Camowevis axali vada _ 2015 weli.

127. sadavo ar aris, rom bolo aTi – oci wlis ganmavlobaSi mniS-

vnelovani warmateba iqna miRweuli emisiebis Semcirebis TvalsazrisiT. 

magram Tu mxedvelobaSi mxolod is periodi iqneba miRebuli, romelzec 

sasamarTlos ratione temporis kompetencia vrceldeba, maSin SeiZleba iTq-

vas, rom garemosdacviTi mdgomareobis mTlianobaSi gaumjobeseba Zalze 

nela mimdinareobs. amasTanave, rogorc mTavrobis angariSSia naCvenebi, 

zogierTi toqsikuri nivTierebis dinamika uwyveti ar aris da zog wleb-

Si dabinZurebis done gaizarda kidec, araTu Semcirda (ix. danarTi).

128. metalurgiul qarxana `severstalTan~ dakavSirebuli garemos-

dacviTi problemis sirTulisa da masStabis gaTvaliswinebiT SeiZleba 

iTqvas, rom es problema mokle periodSi ver iqneba gadaWrili. marT-

lac, sasamarTlos funqciaSi ar Sedis imis gansazRvra, konkretulad 

ra unda yofiliyo gakeTebuli mocemul viTarebaSi dabinZurebis ufro 

efeqtianad Sesamcireblad. Tumca sasamarTlos gansjadobaSi namdvilad 

Sedis imis Sefaseba, miudga Tu ara mTavroba problemas saTanado gul-

modginebiT da angariSs uwevda Tu ara konfliqtur interesebs. amasTan 

dakavSirebiT sasamarTlo imeorebs, rom saxelmwifos ekisreba mtkicebis 

tvirTi, detaluri da zusti monacemebis safuZvelze gaamarTlos is 

viTareba, rodesac garkveul adamianebs mZime bedis gaZleba uwevT da-

narCeni sazogadoebis sakeTildReod. ganixilavs ra winamdebare saqmes 

am kuTxiT, sasamarTlo Semdeg sakiTxebs aRniSnavs:

129. mTavrobam moixsenia ramdenime kvleva, romlebic Catarda Cere-

povecis metalurgiuli qarxnis irgvliv arsebuli garemos mdgomareo-

bis Sefasebis mizniT. Tumca mTavrobas es dokumentebi ar warmoudgenia 

da ar ganumartavs, Tu ra gavlena moaxdina am kvlevebma qarxnis mimarT 

midgomaze, kerZod, qarxnis saqmianobis nebarTvis pirobebze. sasamarT-

lo aseve aRniSnavs, rom mTavrobas ar warmoudgenia qarxnis saqmianobis 

nebarTvis asli da ar dauzustebia, rogor da ramdenad iqna gaTvalis-

winebuli metalurgiuli qarxnis irgvliv mcxovrebi mosaxleobis in-

teresebi nebarTvis pirobebis gansazRvrisas.

130. mTavrobam aRniSna, rom gansaxilveli periodis ganmavlobaSi 

sawarmo `severstali~ mravaljer iqna Semowmebuli da mis mimarT mra-

valjer iqna gamoyenebuli administraciuli jarimebi garemosdacviTi 

kanonmdeblobis darRvevis gamo. magram mTavrobas ar dauzustebia, ra 
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sanqciebi iqna gamoyenebuli da ra darRvevebi iqna aRmoCenili. Sesabami-

sad, SeuZlebelia imis Sefaseba, Tu ramdenad aiZulebda es sanqciebi `se-

verstals~, gaetarebina garemos dacvisTvis aucilebeli RonisZiebebi.

131. sasamarTlos miaCnia, rom SeuZlebelia yovlismomcvelad Se-

fasdes mTavrobis politika `severstalis~ mimarT, radgan mTavrobas ar 

uCvenebia garkveviT, ras gulisxmobs es politika. am garemoebebSi sa-

samarTlo iZulebulia, sawinaaRmdego daskvna gaakeTos. mis winaSe warmod-

genili masalebis safuZvelze sasamarTlo ver daaskvnis, rom metalurgi-

uli qarxnis sawarmoo saqmianobis regulirebisas xelisuflebam jerovnad 

gaiTvaliswina qarxnis siaxloves mcxovrebi mosaxleobis interesebi.

132. Sejamebis saxiT sasamarTlo askvnis: saxelmwifom gasca nebarT-

va, damabinZurebel sawarmos saqmianoba ewarmoebina mWidrod dasaxle-

bul Sua qalaqSi. radgan am sawarmodan momdinare toqsikuri emisiebi 

aWarbebda Sidasaxelmwifoebrivi kanonmdeblobiT dadgenil usafrTxoe-

bis normebs da SeeZlo ziani mieyenebina axlos mcxovrebi adamianebis 

janmrTelobisaTvis, saxelmwifom Seqmna garkveuli teritoria qarxnis 

irgvliv, romelzec ar unda iyos sacxovrebeli saxlebi. amis miuxeda-

vad, kanonmdeblobis es moTxovna praqtikaSi ar Sesrulebula.

133. Zalian Sors wasuli gancxadeba iqneboda imis Tqma, rom saxelm-

wifos an damabinZurebel sawarmos ekisreboda ganmcxadeblis uzrunvel-

yofa ufaso sacxovrebliT da, nebismier SemTxvevaSi, arc sasamarTlos 

funqciaa, saxelmwifoebs ukarnaxos konkretuli RonisZiebebi, romle-

bic saxelmwifoebma unda gaataron konvenciis me-8 muxliT maTze dakis-

rebuli pozitiuri valdebulebebis Sesasruleblad. magram am saqmeSi, 

miuxedavad imisa, rom qarxnis irgvliv arsebuli mdgomareoba zonaSi 

mcxovrebi adamianebis mimarT sagangebo mopyrobas saWiroebda, saxelm-

wifos ganmcxadeblisTvis ar SeuTavazebia raime qmediTi gamosavali 

saxifaTo zonidan mis gayvanaSi daxmarebis mizniT. agreTve, miuxedavad 

imisa, rom aRniSnuli damabinZurebeli qarxana Sidasaxelmwifoebrivi 

garemosdacviTi standartebis darRveviT funqcionirebda, ar arsebobs 

informacia, rom saxelmwifom SeimuSava an gamoiyena qmediTi RonisZie-

bebi, romlebic angariSs gauwevda dabinZurebiT dazaralebuli adgi-

lobrivi mosaxleobis interesebs da romlebiTac dabinZurebis done 

realurad Semcirdeboda dasaSveb normebamde.

134. sasamarTlo askvnis, rom mopasuxe saxelmwifos gankargulebaSi 

arsebuli farTo diskreciis miuxedavad, saxelmwifom ver daicva samarT-

liani wonasworoba sazogadoebis interesebsa da ganmcxadeblis mier 

misi sacxovreblis da piradi cxovrebis pativiscemis uflebis ganxor-

cielebas Soris. aqedan gamomdinare, darRveulia me-8 muxli.
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II. konvenciis 41-e muxlis gamoyeneba 

135.  konvenciis 41-e muxlis Tanaxmad: 

`Tu sasamarTlo daadgens, rom dairRva konvencia da misi oqmebi, 

xolo Sesabamisi maRali xelSemkvreli mxaris Sidasaxelmwifoe-

brivi samarTali darRvevis mxolod nawilobrivi gamosworebis 

SesaZleblobas iZleva, saWiroebis SemTxvevaSi, sasamarTlo 

dazaralebul mxares samarTlian dakmayofilebas miakuTvnebs.~

A.  ziani

1.  aramaterialuri ziani

136. ganmcxadebelma aramaterialuri zianis anazRaurebis saxiT 

moiTxova 10 000 evros gadaxda. ganmcxadeblis azriT, es odenoba gamar-

Tlebulia sanitaruli usafrTxoebis zonaSi garemos gadaWarbebuli 

dabinZurebiT, romelmac uaryofiTi gavlena iqonia mis janmrTelobasa 

da mis mier sacxovrebliT da piradi cxovrebis uflebiT sargeblobaze. 

am pirobebma aseve gamoiwvia moraluri tanjva da imedgacrueba imis 

gamo, rom TviTon da misi ojaxi iZulebulni iyvnen, ecxovraT aRniSnul 

zonaSi 20 wlis manZilze.

137. mTavrobis azriT, es moTxovna gadaWarbebulia da konvenciis 

darRvevis dadgenis faqti ukve sakmarisi iqneba samarTliani dakmayo-

filebisTvis. alternatiulad, mTavrobam ganacxada, rom `aramateria-

luri zianis anazRaurebis saxiT marTebuli iqneba mxolod simboluri 

Tanxis dakisreba.~

138. sasamarTlo mzad aris, gaiziaros, rom didi xnis ganmavloba-

Si ganmcxadeblis daqvemdebarebam sawarmoo dabinZurebisadmi mas didi 

diskomforti Seuqmna, gamoiwvia moraluri da garkveulwilad TviT 

fizikuri tanjvac ki – es aSkaraa im safuZvlebis gaTvaliswinebiT, 

romlebiTac sasamarTlom me-8 muxlis darRveva daadgina. amave dros, sa-

samarTlo aRniSnavs, rom konvencia ruseTisTvis ZalaSi Sevida 1998 wlis 

5 maiss; amitom sasamarTlos ar gaaCnia ratione temporis kompetencia, rom 

anazRaureba miakuTvnos am periodamde miyenebuli zianisTvis. sxvada-

sxva Sesabamisi faqtoris, rogoricaa asaki, ganmcxadeblis janmrTelobis 

mdgomareoba da gasaCivrebuli mdgomareobis xangrZlivoba, erToblivad 

gaTvaliswinebiT, 41-e muxlSi gansazRvruli samarTlianobis principis 

safuZvelze, sasamarTlo ganmcxadebels miakuTvnebs 6 000 evros, rasac 

daemateba nebismieri gadasaxadi, romelic SeiZleba daericxos am Tanxas.

2.  materialuri ziani

139. materialuri zianis saxiT ganmcxadebelma moiTxova, rom mTav-

robam mas SesTavazos misi amJamindeli binis msgavsi axali sacxovrebe-
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li Cerepovecis sanitaruli zonis farglebs gareT. ganmcxadebelma ga-

nacxada, rom msgavs saqmeebze damkvidrebuli principebisa da im faqtis 

gaTvaliswinebiT, rom saxelmwifom ar Seasrula Sidasaxelmwifoebrivi 

kanonmdeblobis moTxovna mis gansaxlebasTan dakavSirebiT, saxelmwi-

fos unda daekisros ganmcxadeblisTvis sacxovreblis uzrunvelyofa 

sanitaruli usafrTxoebis zonis gareT. alternatiulad, ganmcxade-

belma moiTxova 30 000 evros anazRaureba, rac aris ganmcxadeblis binis 

msgavsi binis safasuri Cerepovecis sanitaruli zonis farglebs gareT.

140. mTavroba amtkicebda, rom ganmcxadeblis moTxovna ar unda 

dakmayofilebuliyo.

141. am moTxovnasTan dakavSirebiT sasamarTlo aRniSnavs, pirvel 

rigSi, rom ganmcxadeblis mier gasaCivrebuli darRveva gangrZobadi xa-

siaTisaa. gansaxilveli drois ganmavlobaSi ganmcxadebeli Tavis binaSi 

cxovrobs rogorc damqiravebeli da arasodes CamorTmevia es ufleba. 

marTalia, am periodis ganmavlobaSi mis pirad cxovrebaze uaryofiTi 

gavlena moaxdina sawarmoo emisiebma, araferi miuTiTebs, rom man raime 

danaxarjebi gaiRo am TvalsazrisiT. am ganaCenis gamotanamde period-

Tan dakavSirebiT ganmcxadebelma ver daasabuTa misTvis raime materi-

aluri zianis miyeneba.

142. rac Seexeba mTavrobis mier momavalSi gasatarebel RonisZiebebs 

imisaTvis, rom man Seasrulos sasamarTlos mier konvenciis me-8 muxlis 

darRvevis dadasturebis Sesaxeb ganaCenis moTxovnebi, ganmcxadeblis 

gansaxleba ekologiurad usafrTxo raionSi mxolod erT-erTi gamo-

savalia sxva mraval SesaZlo gamosavals Soris. nebismier SemTxvevaSi, 

konvenciis 41-e muxlis Tanaxmad, mocemul saqmeSi me-8 muxlis darRvevis 

faqtis dadgeniT sasamarTlom daadastura saxelmwifos valdebuleba, 

miiRos saTanado zomebi ganmcxadeblis individualuri mdgomareobis 

gamosasworeblad.

B.  xarjebi da danaxarjebi

143. da bolos, xarjebisa da danaxarjebis saxiT ganmcxadebelma 

moiTxova:

(i) 2 000 evro b-ni iuri vanJas warmomadgenlobisTvis Sidasaxelmwifoe-

brivi organoebis winaSe da sasamarTlos winaSe warmoebis Tavdapir-

vel etapze, 40 saaTis ganmavlobaSi, saaTSi 50 evros odenobiT;

(ii) 3 000 evro b-ni kiril koroteevis warmomadgenlobisTvis sasamarT-

los winaSe warmoebis Tavdapirvel etapze, 60 saaTis ganmavlobaSi, 

saaTSi 50 evros odenobiT;

(iii) 2 940 girvanqa sterlingi xarjebisa da danaxarjebisTvis, romle-

bic ganmcxadeblis warmomadgenlebma (b-nma filip liCma da b-nma bil 

bouringma) gaiRes londonSi;

(iv) 600 girvanqa sterlingi q-ni miriam karion benitesis konsultaciisTvis.
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144. am sakiTxTan dakavSirebul damatebiT mosazrebebSi ganmcxade-

belma moiTxova Semdegi Tanxebis gadaxda 2004 wlis 1 ivlisis sxdomaze 

misi warmomadgenlebis monawileobisTvis:

(i) 1 200 girvanqa sterlingi (800 girvanqa sterlingi – b-ni filip li-

Cis anazRaureba, saaTSi 100 girvanqa sterlingis odenobiT, plius 

400 girvanqa sterlingi mgzavrobis drois anazRaureba, saaTSi 50 

girvanqa sterlingis odenobiT);

(ii) 1 400 girvanqa sterlingi (1 000 girvanqa sterlingi – b-ni bil 

bouringis anazRaureba, 100 girvanqa sterlingi saaTSi, plius 400 

girvanqa sterlingi mgzavrobis drois anazRaureba, 25 girvanqa 

sterlingi saaTSi); 

(iii) 1 000 evro (500 evro – b-ni kiril koroteevis anazRaureba, saaTSi 

50 evros odenobiT, plius 500 evro mgzavrobis drois anazRaureba, 

saaTSi 25 evros odenobiT);

(iv) 700 evro (200 evro – q-ni dina vedernikovas anazRaureba, saaTSi 

50 evros odenobiT, plius 500 evro mgzavrobis drois anazRaureba, 

saaTSi 25 evros odenobiT). 

145. pasuxad mTavroba amtkicebda, rom ganmcxadeblis moTxovnebi 

aRniSnul nawilSi dausabuTebelia. mTavrobis TqmiT, `xarjebis realu-

rad gawevis dasadastureblad ganmcxadebels ar warmoudgenia raime 

xelSekrulebebi [dadebuli mis warmomadgenlebTan] an qviTrebi.~ mTav-

roba aseve eWvqveS ayenebs advokatTa qviTrebis zogierT detals, kerZod, 

dros, romelic b-nma koroteevma savaraudod daxarja ganmcxadeblis 

satelefono gamokiTxvisas, da q-ni vedernikovas evropis sasamarTlos 

winaSe gamocxadebis aucileblobas.

146. sasamarTlom pirvel rigSi unda daadginos, realurad iqna 

Tu ara gaweuli ganmcxadeblis mier aRniSnuli xarjebi da danaxarjebi 

da, meore, saWiro iyo Tu ara am xarjebis da danaxarjebis gaweva (ix. 

1995 wlis 27 seqtembris ganaCeni saqmeze McCann and Others v. the United 
Kingdom, seria A, # 324, punqti 220).

147. rac Seexeba pirvel sakiTxs, sasamarTlo aRniSnavs, rom 

ganmcxadebels ar warmoudgenia masa da mis advokatebs Soris dade-

buli raime werilobiTi xelSekruleba. Tumca es ar niSnavs, rom aseTi 

xelSekruleba ar arsebobs. rusuli kanonmdeblobis Tanaxmad, xelSek-

ruleba sakonsultacio momsaxurebis gawevis Sesaxeb SeiZleba daidos 

zepiri formiTac (ruseTis federaciis samoqalaqo kodeqsis 153-e mux-

li 779-e muxlTan erTobliobaSi) da araferi aCvenebs, rom es ase ar iyo 

ganmcxadeblisa da misi warmomadgenlebis SemTxvevaSi. nebismier SemTx-

vevaSi, mTavrobas ar warmoudgenia sxva ram, rac sawinaaRmdegos daadas-

turebda. amitom advokatTa honorarebi anazRaurebadia Sidasaxelmwi-

foebrivi kanonmdeblobiT da, konvenciis TvalsazrisiT, realuria. am 

daskvnaze gavlenas ar axdens is faqti, rom ganmcxadebels ar ekisre-

boda am Tanxebis winaswar gadaxdis movaleoba.
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148. Semdeg unda dadgindes, iyo Tu ara aucilebeli ganmcxadeblis 

advokatTa xarjebi. rac Seexeba b-ni iuri vanJas mier moTxovnil xarjebs, 

es xarjebi unda Semcirdes, radgan ganmcxadeblis zogierTi moTxovna 

dauSveblad iqna miCneuli. gonivrulobis principis safuZvelze sa-

samarTlo ganmcxadebels miakuTvnebs 1 500 evros xarjebisaTvis.

149. rac Seexeba xarjebsa da danaxarjebs, romlebic ganmcxadebel-

ma gaiRo misi ganacxadis daSvebulad miCnevis Semdeg, razec laparakia 

143-e punqtis (i) – (iv) qvepunqtebSi, sasamarTlo aRniSnavs, rom saqmis 

mosamzadeblad orive mxares mouwia sakmao odenobiT iuridiuli da teq-

nikuri Sroma. Sesabamisad, sasamarTlo am danaxarjebs aucileblad mi-

iCnevs da mTlianad miakuTvnebs ganmcxadebels moTxovnil Tanxas, ker-

Zod, 3 000 evros b-ni koroteevis anazRaurebis da danaxarjebis saxiT 

da 3 540 girvanqa sterlings ganmcxadeblis britaneli advokatebisa da 

mrCevlebis anazRaurebisa da danaxarjebis saxiT.

150. da bolos, rac Seexeba 2004 wlis 1 ivlisis sxdomasTan da-

kavSirebul xarjebs, sasamarTlo aRniSnavs, rom ganmcxadeblis oT-

xive warmomadgenlis daswreba absolutur aucileblobas warmoad-

genda. gonivrulobis principis safuZvelze, sasamarTlo miakuTvnebs 

ganmcxadebels 2 000 evros da 2 000 girvanqa sterlings Sesabamisad 

rusi da britaneli advokatebis anazRaurebis da danaxarjebis saxiT.

151. aRniSnul Tanxebs unda daematos is Tanxa, romelic saWiro 

iqneba maTze daricxuli gadasaxadebis asanazRaureblad.

C. procentis dakisreba gadaxdis valdebulebis gadacilebisTvis 

152.  sasamarTlos mizanSewonilad miaCnia, rom procenti gadaxdis 

valdebulebis gadacilebisTvis efuZnebodes evropis centraluri bankis 

zRvrul sasesxo procents, romelsac unda daematos sami procenti.

aRniSnulis safuZvelze sasamarTlo erTsulovnad:

1. adgens, rom darRveulia konvenciis me-8 muxli;

2. adgens, rom:

(a) mopasuxe saxelmwifom, konvenciis 44-e muxlis me-2 punqtis Sesabami-

sad am ganaCenis ZalaSi Sesvlidan sami Tvis vadaSi, ganmcxadebels 

aramaterialuri zianis saxiT unda gadauxados 6 000 (eqvsi aTasi) 

evro, romlis konvertaciac unda moxdes rusul rublebSi, angariSs-

worebis dRes arsebuli kursiT, plius nebismieri gadasaxadi, rac 

SeiZleba daericxos am Tanxas;

(b) mopasuxe saxelmwifom, konvenciis 44-e muxlis me-2 punqtis Sesaba-

misad am ganaCenis ZalaSi Sesvlidan sami Tvis vadaSi, ganmcxadebels 

unda gadauxados Semdegi Tanxebi:

(i)  6 500 (eqvsi aTas xuTasi) evro misi rusi advokatebis mier gaweuli 
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xarjebisa da danaxarjebisTvis, romlis konvertaciac unda moxdes 

rusul rublebSi, angariSsworebis dRes arsebuli kursiT, gamokle-

buli 1 732 (aTas Svidas ocdaTormti) evro, romelic ukve gadax-

dili iqna batoni koroteevisTvis iuridiuli daxmarebisTvis;

(ii) 5 540 (xuTi aTas xuTas ormoci) girvanqa sterlingi im xarjebisa 

da danaxarjebisTvis, romlebic gawies misma britanelma advoka-

tebma da mrCevlebma;

(iii) plius nebismieri gadasaxadi, rac SeiZleba daericxos zemoaRniS-

nul Tanxebs;

(g) zemoxsenebuli sami Tvis gasvlis Semdeg angariSsworebis TariRamde 

gadasaxdel Tanxas daericxos martivi procenti, romelic udris ev-

ropis centraluri bankis zRvrul sasesxo procents gadaxdis val-

debulebis gadacilebis periodSi plius sami procenti;  

3. uars ambobs samarTlian dakmayofilebasTan dakavSirebiT ganmcxade-

blis sxva moTxovnebis dakmayofilebaze.

Sesrulebulia inglisur enaze, Setyobinebulia werilobiT 2005 

wlis 9 ivniss, sasamarTlos reglamentis 77-e muxlis me-2-me-3 punqtebis 

Sesabamisad.

soren nilseni

       mdivani

      kristos rozakisi

         Tavmjdomare

konvenciis 45-e muxlis me-2 punqtisa da sasamarTlos reglamentis 

74-e muxlis me-2 punqtis Sesabamisad, winamdebare ganaCens Tan erTvis 

batoni a. kovleris Tanmxvedri mosazreba.

k.l.r.

s.n. 



48

mosamarTle kovleris Tanmxvedri mosazreba

me veTanxmebi palatis erTsulovan mosazrebas, rom winamdebare 

saqmeSi ruseTis xelisuflebam ar Seasrula misi pozitiuri valdebu-

leba konvenciis me-8 muxliT gaTvaliswinebuli ganmcxadeblis ufle-

bebis dacvasTan dakavSirebiT. amave dros, minda ganvmarto Cemi midgoma 

mocemul saqmeSi daculi specifikuri interesis mimarT.

ganaCenSi miTiTebul saqmeze – López Ostra v. Spain _ sasamarTlom 

daadgina, rom saxelmwifom ver daicva samarTliani wonasworoba qa-

laqis ekonomikur keTildReobasa da ganmcxadeblis piradi da ojaxuri 

cxovrebis pativiscemis uflebas Soris. hatonis saqmeze, romelic aseve 

miTiTebulia ganaCenSi, sasamarTlom igive logika ganaviTara (Tumca, 

sabolood, didma palatam ar miiCnia me-8 muxli darRveulad). cota xnis 

winandel saqmeSic, romelic xmaurs Seexeboda (Moreno Gómez v. Spain, 
# 4143/02, 2004 wlis 8 noemberi), problema ganmcxadeblis pirad cxovre-

basa da sacxovrebelze gavlenaSi mdgomareobda.

meore mxriv, saqmeSi Guerra and Others v. Italy (1998 wlis 19 Teberv-

lis ganaCeni, # 14967/89, moxsenebebi 1998-I), romelic exeboda sawarmoo 

safrTxeebis Taobaze informaciis xelmisawvdomobas, sasamarTlom daad-

gina mxolod ganmcxadeblebis piradi da ojaxuri cxovrebis uflebis 

darRveva, `sacxovreblis~ xsenebis gareSe. me ufro metad am ukanasknel 

midgomas vemxrobi da mimaCnia, rom ̀ garemos uflebebi~ (ramdenadac isini 

me-8 muxliTaa daculi) ufro metad `piradi cxovrebis~ sferos Seexeba 

da ara `sacxovrebels~. Cemi azriT, `sacxovreblis~ cneba am debulebis 

teqstSi Sevida mkafio ganzraxviT – gansazRvruliyo dacvis konkre-

tuli sfero, romelic gansxvavdeba `piradi da ojaxuri cxovrebisgan~. 

am ganmartebis mxardasaWerad me moviSvelieb citatas mosamarTle gri-

vis gansxvavebuli mosazrebidan hatonis saqmeze, romelSic man ganacxa-

da, rom `garemos uflebebi gansxvavdeba im ZiriTadi uflebisgan, rom 

adamians saxlSi aravin SemoeWras saTanado nebarTvis gareSe~. amitom, 

araviTari eWvi ar Semaqvs ra sasamarTlos gadawyvetilebaSi, rom dair-

Rva me-8 muxli, me mirCevnia, es darRveva gamoxatuli iqnes, rogorc 

ganmcxadeblis piradi cxovrebis dausabuTebeli xelyofa.

Sesabamisad, saxelmwifos umoqmedoba mocemul saqmeSi gamoixa-

teba ara mxolod imiT, rom xelisuflebis organoebma ar ganasaxles 

ganmcxadebeli usafrTxo adgilas. saxelmwifos farTo diskrecia 

aqvs im RonisZiebebis arCevisas, romlebic saWiroa me-8 muxliT gaT-

valiswinebul uflebebsa da mTlianad sazogadoebis interesebs Soris 

samarTliani wonasworobis uzrunvelsayofad. amitom am saqmeSi qarx-

nis siaxloves mcxovrebi adamianebis gansaxleba mxolod erT-erTi 

SesaZleblobaa sxva mraval SesaZlo RonisZiebas Soris da, Cemi azriT, 

arc yvelaze saukeTeso: xelisuflebas rom ufro meti simkacre da Tan-

mimdevruloba gamoeCina Sidasaxelmwifoebrivi garemosdacviTi wesebis 

gamoyenebisas, problemac mosaxleobis gansaxlebis saWiroebis gareSe 

gadawydeboda da zogadad garemos mdgomareobac gaumjobesdeboda.
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danarTi – amonaridebi mTavrobis mier warmodgenili angariSidan 

CerepovecSi arsebuli garemos mdgomareobis Sesaxeb5

A. haeris dabinZurebis dinamika 1999 – 2003 wlebSi 

(zdk-s mixedviT) 

toqsikuri 

elementi

saSualo 

dRiuri 

zdk, mg/m3

1999 2000 2001 2002 2003

azotis zeJangi 0,04 0,027 0,022 0,018 0,016 0,025

azotis Jangi 0,06 0,021 0,015 0,011 0,01 0,024

amiaki 0,04 0,0125 0,011 0,011 0,005 0,016

marganeci 0,001 0,0006 0,002 0,0007 0,0004 0,0008

naxSirJangi 3,0 1,884 1,3 1,5 1,28 1,76

mtveri 0,15 0,264 0,25 0,24 0,2 0,17

gogirdwyalbadi 0,008 0,0002 0,0007 0,0004 0,0006 0,0006

gogirdnaxSirbadi 0,005 0,0187 0,015 0,011 0,004 0,0056

fenoli 0,003 0,002 0,0014 0,0012 0,0009 0,0014

formaldehidi 0,003 0,0136 0,02 0,013 0,0099 0,019

gogirdis airi 0,05 0,0049 0,0056 0,0021 0,0024 0,0037

B.  toqsikuri elementebis saSualo da maqsimaluri 

koncentraciebi bolo 20-30 wlis ganmavlobaSi

5.  zemoaRniSnuli monacemebi asaxavs mxolod im Sedegebs, romlebic miRebuli iqna 

ganmcxadeblis saxlTan yvelaze axlomdebare saxelmwifo hidrometeorologi-

uri centris pirveli stacionaruli sadamkvirveblo postidan.

dakvirvebis qveS 

myofi nivTiereba

1974 1983 1989 1996 2003

saS. maqs. saS. maqs. saS. maqs. saS. maqs. saS. maqs.

mtveri - - 0.3 4.0 0.3 2.1 0.1 1.2 0.2 0.8

gogirdis 

anhidridi
0.08 0.86 0.04 0.79 0.03 1.170 0.004 0.160 0.004 0.114

naxSirJangi 7 20 1 7 1 16 1 7 1 18

azotis zeJangi 0.07 0.65 0.04 0.31 0.04 0.23 0.02 0.16 0.03 0.45

azotis Jangi - - 0.07 0.058 0.05 0.43 0.02 0.30 0.03 1.02

gogirdwyalbadi - - 0.006 0.058 0.002 0.029 0.002 0.023 0.001 0.013

gogirdnaxSirbadi - - - - - - 0.011 0.076 0.006 0.046

fenoli - - - - 0.003 0.018 0.003 0.04 0.001 0.021

amiaki - - 0.27 5.82 0.08 1.37 0.02 0.23 0.02 0.21

formaldehidi - - - - - - 0.014 0.129 0.019 0.073
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Jeciusi litvis winaaRmdeg
Jėčius v. Lithuania
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mesame seqcia

Jeciusi litvis winaaRmdeg

(ganacxadi # 34578/97)

ganaCeni

strasburgi

2000 wlis 31 ivlisi
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adamianis uflebaTa evropuli sasamarTlo

saqmeze `Jeciusi litvis winaaRmdeg”,

(Jėčius v. Lithuania)

adamianis uflebaTa evropuli sasamarTlos (mesame seqcia) palatam 

Semdegi SemadgenlobiT:

batoni j.p. kosta, Tavmjdomare,

mosamarTleebi:

batoni v. furmani,

batoni p. kurisi,

qalbatoni f. tulkensi,

batoni k. iungvierti,

batoni k. traia,

batoni m. ugrexeliZe,

seqciis mdivani: 

qalbatoni s. dole,

imsjela ra ganmartoebiT 2000 wlis 11 ivliss,

2000 wlis 11 ivliss gamoitana winamdebare ganaCeni:
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procedura

1.  saqme sasamarTlos gadmoeca adamianis uflebaTa evropuli komi-

siis (SemdgomSi `komisia~) mier 1999 wlis 25 oqtombers, adamianis ufle-

baTa da ZiriTad TavisuflebaTa dacvis Sesaxeb konvenciis (SemdgomSi 

`konvencias~) yofili 32(1)-e da 47-e muxlebiT dadgenil sami Tvis vadaSi. 

saqmes msvleloba mieca litvis respublikis winaaRmdeg Semosuli ga-

nacxadis (#34578/97) safuZvelze, romelic yofili 25-e muxlis safuZ-

velze komisiaSi Seitana litvis moqalaqem – batonma juozas Jeciusma 

(SemdgomSi `ganmcxadebeli~) 1996 wlis 30 dekembers.

ganmcxadeblis saCivari Seexeboda misi prevenciuli patimrobis da 

winaswari patimrobis ukanonobas, xelisuflebis mier mosamarTlis an sxva 

moxelis winaSe droulad warudgenlobas, dakavebis xangrZlivobas da da-

kavebis kanonierebis gasaCivrebis warmoebis SeuZleblobas. ganmcxadebe-

li miuTiTebda konvenciis me-5 muxlis pirvel, me-3 da me-4 punqtebze.

2.  komisiam ganacxadi nawilobriv dasaSvebad miiCnia 1997 wlis 1 

dekembers.

ganmcxadebeli gardaicvala 1999 wlis 9 aprils. 1999 wlis 14 apri-

lis werilSi misma qvrivma gamoTqva ganacxadis mxardaWeris survili.

1999 wlis 11 seqtembris angariSSi (konvenciis yofili 31-e muxli)1  

komisiam gamoTqva mosazreba, ganmcxadeblis prevenciuli patimrobis 

saCivarTan dakavSirebiT, rom dairRva konvenciis me-5 muxlis pirve-

li punqti (ocdaSvidi xmiT oris winaaRmdeg); 1996 wlis 4 ivnisidan 31 

ivlisamde ganmcxadeblis winaswari patimrobis ukanonobis saCivarTan 

dakavSirebiT – rom dairRva konvenciis me-5 muxlis pirveli punqti 

(erTsulovnad); 1996 wlis 31 ivlisidan 16 oqtombramde ganmcxadeblis 

winaswari patimrobis saCivarTan dakavSirebiT – rom dairRva konven-

ciis me-5 muxlis pirveli punqti (erTsulovnad); mosamarTlis an sxva 

moxelis winaSe droulad warudgenlobis saCivarTan dakavSirebiT – 

rom ar darRveula me-5 muxlis me-3 punqti; ganmcxadeblis winaswari 

patimrobis xangrZlivobis saCivarTan dakavSirebiT – rom dairRva me-5 

muxlis me-3 punqti (erTsulovnad) da rom dairRva me-5 muxlis me-4 

punqti (erTsulovnad).

3. konvenciis me-11 oqmis me-5 muxlis me-4 punqtis, sasamarTlos 

reglamentis 100(1) da 24(6) muxlebTan erTobliobaSi, safuZvelze didi 

palatis kolegiam 1999 wlis 13 dekembers gadawyvita, rom saqme unda 

ganexila sasamarTlos erT-erT seqciaSi Seqmnil palatas. SemdgomSi sa-

samarTlos Tavmjdomarem, reglamentis 52(1) muxlis safuZvelze, saqmis 

ganxilva daakisra mesame seqcias. 

4. 2000 wlis 18 ianvars mesame seqciis Tavmjdomarem konvenciis 

27(1) muxlisa da reglamentis 26(1) muxlis Sesabamisad Seqmna palata.

1. samdivnos SeniSvna. sasamarTlos angariSis mopoveba SesaZlebelia samdivnoSi.
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5. ganmcxadebeli warmodgenili iyo vilniusSi moRvawe advokatis 

– b-ni k. stungisis mier. litvis mTavroba (SemdgomSi `mTavroba~) war-

modgenili iyo warmomadgenlis, iusticiis ministris moadgilis b-ni 

g. Svedasis mier.

6. mxareebTan konsultaciis Semdeg sasamarTlom gadawyvita, gane-

xila saqme.

7. 2000 wlis 21 marts, 23 marts, 29 marts, 12 maiss da 17 maiss 

mxareebma warmoadginis sxvadasxva dokumentebi rogorc sasamarTlos 

TxovniT, ise sakuTari iniciativiT.

 faqtebi 

I.  saqmis garemoebebi 

8. ganmcxadebeli, sastumros direqtori, eWvmitanili iyo 1994 wels 

Cadenil mkvlelobaSi. 1995 wels aRniSnuli mkvlelobis saqme daixura 

mtkicebulebaTa arasakmarisobis safuZvelze.

9. ganmcxadebeli daapatimres 1996 wlis 8 Tebervals. imave dRes 

policiis ufrosma komisarma, generaluri prokuroris moadgilis san-

qciis safuZvelze, gasca brZaneba ganmcxadeblis `prevenciuli patim-

robis~ (prevencinis sulaikymas) Sesaxeb eqvsi dRis vadiT. 1996 wlis 9 

Tebervals vilniusis saolqo sasamarTlom ZalaSi datova prevenciu-

li patimrobis brZaneba. brZaneba miuTiTebda im dros moqmedi sisx-

lis samarTlis saproceso kodeqsis 50-e muxlis pirvel punqtze, rom-

liTac dasaSvebi iyo prevenciuli patimrobis gamoyeneba banditizmis, 

kriminaluri dajgufebis da daSinebis SemTxvevebSi. ganmcxadebelma 

gaasaCivra prevenciuli patimroba da, inter alia, ganacxada, rom mas ar 

gaacnes dakavebis mizezi an mis winaaRmdeg raime braldeba. 1996 wlis 

19 Tebervals vilniusis saolqo sasamarTlom ar daakmayofila saCi-

vari. aRniSnuli gadawyvetilebiT ganmcxadeblisTvis raime konkretuli 

braldeba ar yofila wayenebuli. prevenciul patimrobasTan dakavSire-

biT gamoZieba ar Catarebula.

10. 1996 wlis 8 marts ganaxlda mkvlelobis saqmis gamoZieba. 

ganmcxadebels, rogorc mTavar eWvmitanils, bralad waeyena mkvleloba 

damamZimebel garemoebebSi. mas brali edeboda mis manqanaSi savaraudo 

qurdis ukanono dasjis organizebaSi, ris Sedegadac es piri garda-

icvala. xuT braldebuls Soris saqmeSi iyo sami policieli, romlebmac 

savaraudod dapatimrebuli piri ganmcxadebels gadasces.

11. 1996 wlis 14 marts generaluri prokuroris moadgilem, sisx-

lis samarTlis kodeqsis 104-e muxlis safuZvelze, gasca ganmcxadeblis 

winaswar patimrobaSi moTavsebis sanqcia mkvlelobaSi eWvmitanilobis 

safuZvliT. sanqciiT, winaswari patimrobis vada iwureboda 1996 wlis 

4 ivniss.
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12. 1996 wlis 27 marts ganmcxadebeli daikiTxa. 1996 wlis 22 

aprils man prokuraturas warudgina ganacxadi, romelSic amtkicebda, 

rom ar arsebobda mtkicebuleba eWvisTvis, rom man Caidina an dagegma 

danaSauli da rom misi prevenciuli patimroba da SemdgomSi winaswari 

patimroba ewinaaRmdegeboda sisxlis samarTlis saproceso wesebs da 

konvenciis me-5 muxls. 1996 wlis 24 aprils paneveJisis olqis ufrosma 

prokurorma ar daakmayofila ganacxadi im safuZvliT, rom ganmcxadeb-

lis patimroba dasabuTebuli iyo Tundac mxolod bralad wayenebuli 

danaSaulis simZimiT.

13. 1996 wlis 17 maiss ganmcxadebelma generalur prokurors wa-

rudgina ganacxadi, romelSic kvlav amtkicebda, rom mis winaaRmdeg ar 

arsebobda gonivruli eWvi da rom misi patimrobiT dairRva konvenciis 

me-5 muxli. 1996 wlis 21 maiss olqis prokurorma ganacxadi ar daak-

mayofila. 1996 wlis 4 ivniss ganmcxadeblis warmomadgenlis xelaxali 

ganacxadi ar daakmayofila paneveJisis olqis ufrosma prokurorma.

14. winaswari gamoZieba dasrulda 1996 wlis 29 maiss. 1996 wlis 30 

maisidan 10 ivnisamde ganmcxadebels da mis advokats saSualeba hqon-

daT, gascnobodnen saqmis masalebs. sxva braldebulebs saqmis masalebis 

gacnobis saSualeba hqondaT 1996 wlis 14 ivnisamde.

15. saqmis masalebis gacnobis Semdeg ganmcxadebelma ganacxadiT 

mimarTa prokuraturas da ganacxada, rom mis winaaRmdeg wayenebuli 

braldeba da misi patimroba dausabuTebeli iyo. 1996 wlis 11 ivniss 

paneveJisis olqis prokuraturam ar daakmayofila ganacxadi im safuZv-

liT, rom saqmis masalebi mTlianobaSi sakmaris mtkicebulebas Seicavda 

bralis dasadastureblad.

16. 1996 wlis 13 ivniss prokurorma Seatyobina im cixis xelmZR-

vanelobas, romelSic ganmcxadebeli iyo winaswar patimrobaSi moTavse-

buli, rom winaswari patimrobis vada sisxlis samarTlis kodeqsis yo-

fili 226-e muxlis me-6 punqtis Sesabamisad `avtomaturad gagrZelda 

1996 wlis 14 ivnisamde~ da rom saqme sabraldebo daskvnis dasamtkice-

blad gadaeca paneveJisis olqis ufros prokurors. gadawyvetileba 

ganmcxadeblis winaswari patimrobis Taobaze ar iqna miRebuli.

17. 1996 wlis 24 ivniss paneveJisis olqis ufrosma prokurorma cixis 

xelmZRvanelobas werilobiT Seatyobina, rom mkvlelobis saqme gansa-

xilvelad gadaeca paneveJisis olqis sasamarTlos da rom ganmcxadeb-

lis winaswari patimroba kanonieri iyo. winaswar patimrobasTan dakav-

SirebiT gadawyvetileba miRebuli ar yofila.

18. 1996 wlis 1 ivliss paneveJisis olqis sasamarTlom cixis xelmZR-

vanelobas Seatyobina, rom sasamarTlo sxdoma Catardeboda 1996 wlis 31 

ivliss da ganmcxadeblis sasamarTlo procesTan dakavSirebiT mis advo-

kats miecemoda miTiTebebi. ganmcxadeblis winaswar patimrobasTan dakav-

SirebiT araviTari oficialuri gadawyvetileba ar yofila miRebuli.

19. 1996 wlis 31 ivliss, ganmwesrigebel sxdomaze, paneveJisis olqis 

sasamarTlos mosamarTlem gadawyvita, ̀ ZalaSi darCeniliyo~ ganmcxadeb-

lis winaswari patimroba. mosamarTles ar ganuxilavs ganmcxadeblis da-
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kavebis kanoniereba. sxdomas eswreboda ganmcxadeblis advokati.

20. sasamarTlo ganxilva daiwyo paneveJisis olqis sasamarTloSi 

1996 wlis 3 seqtembers. 9 seqtembers saqmis ganxilva gadaido damate-

biTi materialuri mtkicebulebebis Sekrebis mizniT.

21. 1996 wlis 14-16 oqtombers olqis sasamarTlom saqme ganixi-

la ganmcxadeblis da misi advokatis monawileobiT. 1996 wlis 16 oq-

tombers sasamarTlom daadgina, ZalaSi daetovebina winaswari patim-

roba ganmcxadeblis mimarT. gadawyvetilebaSi ar yofila aRniSnuli 

ganmcxadeblis dakavebis kanonierebis raime sxva aspeqti. ganmcxadeblis 

winaswari patimrobis vada gagrZelda 1997 wlis 15 Tebervlamde. sa-

samarTlom aseve brZana damatebiTi sagamoZiebo moqmedebebis Catareba.

22. 1996 wlis 28 oqtombers ganmcxadebelma aRniSnuli gadaw-

yvetileba gaasaCivra saapelacio sasamarTloSi. man aseve Seitana ga-

nacxadebi generalur prokuraturaSi, cixis administraciaSi da ombuds-

menis samsaxurSi. ganmcxadebeli amtkicebda, rom olqis sasamarTlos 

gadawyvetileba misi winaswari patimrobis Sesaxeb ukanono iyo, radgan am 

gadawyvetilebiT ubralod gagrZelda winaswari patimrobis ararsebuli 

gadawyvetileba, romlis vadac 1994 wlis 4 ivniss amoiwura. ganmcxade-

beli, inter alia, acxadebda, rom mis mimarT dairRva litvis konstituciis 

me-20 muxli da konvenciis me-5 muxli.

23. 1996 wlis 21 noembers ombudsmenma Sinagan saqmeTa ministris, 

generaluri prokuroris, sasjelaRsrulebis departamentis direqto-

risa da cixis ufrosis yuradReba miapyro im faqts, rom, misi azriT, 

ganmcxadebeli `1996 wlis 14 ivnisidan 1996 wlis 31 ivlisamde winaswar 

patimrobaSi imyofeboda ukanonod, konstiticiis me-20 muxlisa ... da 

konvenciis me-5 muxlis pirveli punqtis c qvepunqtis darRveviT~.

24. 1996 wlis 25 noembers ganmcxadebelma misi patimrobis gadaw-

yvetileba xelaxla gaasaCivra.

25. 1996 wlis 27 noembers saapelacio sasamarTlom saapelacio 

saCivris ganxilvaze uari Tqva im dros moqmedi sisxlis samarTlis sapro-

ceso kodeqsis 372-e muxlis me-4 punqtis safuZvelze. ganmcxadeblisT-

vis miweril werilSi saapelacio sasamarTlo aRiarebda, rom qvemdgomma 

mosamarTleebma `SeiZleba~ arasworad ganmartes kanoni misi winaswari 

patimrobis sakiTxis gadawyvetisas, magram aRniSnavda, rom qvemdgomi 

mosamarTleebis gadawyvetilebebi gasaCivrebas ar eqvemdebareboda.

26. imave dRes, paneveJisis olqis sasamarTlos 1996 wlis 16 oq-

tombris gadawyvetilebis winaaRmdeg Setanili gamoZiebis saCivris 

safuZvelze, saapelacio sasamarTlom gaauqma gadawyvetileba, ro-

melic damatebiTi sagamoZiebo moqmedebebis Catarebas iTvaliswinebda. 

ganmcxadebelma es gadawyvetilebac gaasaCivra.

27. 1996 wlis 30 noembers ganmcxadebelma misi winaswari patimrobis 

saprotesto ganacxadiT mimarTa uzenaesi sasamarTlos Tavmjdomares. 

1996 wlis 30 dekembers uzenaesi sasamarTlos sisxlis samarTlis saqme-

Ta palatis Tavmjdomarem ganmcxadebels acnoba, rom misi ganacxadi 

ver ganixileboda. man aRiara, rom ganmcxadebeli `1996 wlis 4 ivnisi-
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dan 1996 wlis 31 ivlisamde winaswar patimrobaSi imyofeboda winaswari 

patimrobis aRkveTis RonisZiebis vadis gagrZelebis gareSe~. Tumca igi 

aRniSnavda, rom `apelaciis safuZvlebi ver Caanacvlebs kanonis normas 

(sisxlis samarTlis saproceso kodeqsis 372-e muxlis me-4 punqts), rom-

lis Tanaxmad aRkveTis RonisZiebis Sefardebis, Secvlis an gagrZelebis 

gadawyvetileba gasaCivrebas ar eqvemdebareba~.

28. 1997 wlis 14 ianvars uzenaesma sasamarTlom Secvala saapelacio 

sasamarTlos 1996 wlis 27 noembris gadawyvetileba, romelic auqmebda 

paneveJisis olqis sasamarTlos 1996 wlis 16 oqtombris gadawyvetile-

bas damatebiTi sagamoZiebo moqmedebebis Catarebis Sesaxeb. uzenaes-

ma sasamarTlom aseve daadgina, rom aRniSnuli mkvlelobis saqme unda 

ganexila sam mosamarTles kolegiuri wesiT da ara erT mosamarTles 

erTpirovnulad.

29. ganmcxadebelma samoqalaqo sarCeli aRZra cixis administra-

ciis winaaRmdeg, formaluri gadawyvetilebis gareSe misi patimrobaSi 

yofnis safuZvliT. 1997 wlis 26 Tebervals Siauliais raionulma sa-

samarTlom sarCeli ar daakmayofila. mosamarTlem ganacxada, rom cixis 

administraciis moqmedeba efuZneboda `prokuroris sanqcias, werilebs 

patimrobis gagrZelebis Sesaxeb da mosamarTlis da sasamarTlos gadaw-

yvetilebebs~. 1997 wlis 28 aprils Siauliais olqis sasamarTlom ZalaSi 

datova raionuli sasamarTlos gadawyvetileba.

30. ganmcxadebelma moiTxova giraoTi gaTavisufleba janmrTelo-

bis mdgomareobis safuZvliT. 1997 wlis 17 marts paneveJisis olqis 

sasamarTlom misi ganacxadi ar daakmayofila. sasamarTlo procesi 

kidev gadaido 1997 wlis 28 aprilamde da isev damatebiTi sagamoZiebo 

RonisZiebebi dainiSna. procesi ganaxlda 1997 wlis 26 maiss.

31. 1997 wlis 9 ivniss paneveJisis olqis sasamarTlom ganmcxade-

beli braldebis yvela punqtSi gaamarTla mtkicebulebaTa naklebobis 

safuZvliT. igi patimrobidan gaTavisuflda.

32. gamoZiebam da danarCenma braldebulebma gaasaCivres pirveli 

instanciis sasamarTlos gadawyvetileba. 1997 wlis 27 agvistos saapela-

cio sasamarTlom gaauqma saolqo sasamarTlos gadawyvetileba. saqme 

kvlav daubrunda prokuraturas damatebiTi gamoZiebisTvis.

33. 1997 wlis 22 oqtombers paneveJisis olqis prokuraturis 

prokurorma ganmcxadebels Seatyobina, rom mis winaaRmdeg sisxlissa-

marTlebrivi devna Sewyda 1997 wlis 21 oqtombris gadawyvetilebiT.

II. Sesabamisi Sidasaxelmwifoebrivi kanonmdebloba

34. litvis respublikis konstituciis (Lietuvos Respublikos Konstitucija) 
saqmisTvis mniSvnelovani debulebebia:
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me-20 muxlis me-3 punqti

`danaSaulis Cadenisas dakavebuli piri 48 saaTis ganmavlobaSi 

unda waredginos sasamarTlos, romelmac dakavebuli piris Tan-

daswrebiT unda daadginos, mizanSewonilia Tu ara misi dakaveba. 

Tu sasamarTlo ar gascems brZanebas piris dapatimrebis Sesaxeb, 

igi dauyovnebliv unda gaTavisufldes.~

30-e muxlis pirveli punqti

`pirs, romlis konstituciuri uflebebi an Tavisuflebebi dair-

Rva, aqvs sasamarTlosTvis mimarTvis ufleba.~

35. yofili sisxlis samarTlis saproceso kodeqsis (Baudžiamojo 
proceso kodeksas) saqmisTvis mniSvnelovani debulebebia:

muxli 10 

(ZalaSi iyo 1996 wlis 21 ivnisamde)

`piris dapatimreba dasaSvebia mxolod sasamarTlos gadawyvetile-

biT, mosamarTlis brZanebiT an prokuroris sanqciiT...~

muxli 50(1) 

[prevenciuli patimroba]  (ZalaSi iyo 1997 wlis 30 ivnisamde)

`... Tu arsebobs sakmarisi safuZveli eWvisTvis, rom pirma SeiZleba 

Caidinos sazogadoebrivad saSiSi qmedeba, romlis Semadgenlo-

bac gaTvaliswinebulia litvis respublikis sisxlis samarTlis 

kodeqsis 75-e [banditizmi], 227(1)-e [kriminaluri dajgufeba] da 

227(2)-e [daSineba] muxlebiT, maSin, aseTi qmedebis Cadenis prevenciis 

mizniT, policiis ufross ... SeuZlia, motivirebuli gadawyvetile-

biT, [prokuroris] sanqciiT ... gasces piris dakavebis brZaneba...

dakavebis ganmaxorcielebeli policiis TanamSromlis da dakave-

baze sanqciis gamcemi prokuroris ... TandaswrebiT raionuli sa-

samarTlos Tavmjdomares, saolqo sasamarTlos mosamarTles an 

saolqo sasamarTlos palatis Tavmjdomares 48 saaTis vadaSi ga-

moaqvs gadawyvetileba dakavebis kanonierebis Sesaxeb.

dakavebis kanonierebis dadgenisas mosamarTles ufleba aqvs, war-

moadgeninos mis winaSe dakavebuli piri; Tumca mosamarTles SeuZ-

lia gadawyvetileba gamoitanos dakavebuli piris dauswrebladac...

dakavebul pirs ... ufleba aqvs, aRniSnuli gadawyvetileba gaa-

saCivros zemdgom mosamarTlesTan.
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... zemdgomi mosamarTlis gadawyvetileba sabolooa da gasaCivre-

bas ar eqvemdebareba...

... prokuroris sanqciiT dakavebuli piri, romlis dakavebas Zala-

Si tovebs mosamarTle, SeiZleba dakavebuli iqnes ara umetes ori 

Tvis vadiT...~

1996 wlis 21 ivnisidan dakavebis brZanebas gascems mxolod sa-

samarTlo an mosamarTle. 

muxli 104

(1994 wlis 19 ivlisis # I-551 kanoni, ZalaSia 1996 wlis 21 ivnisidan)

`winaswari patimroba aRkveTis RonisZiebis saxiT SeiZleba gamoye-

nebuli iqnes mxolod sasamarTlos gadawyvetilebiT, mosamarTlis 

brZanebiT an prokuroris sanqciiT iseT danaSaulebze, romel-

TaTvis kanoni sasjelis saxiT iTvaliswinebs aranakleb erTi wlis 

vadiT Tavisuflebis aRkveTas...

sisxlis samarTlis kodeqsis ... 105-e muxliT [mkvleloba dama-

mZimebel garemoebebSi] gaTvaliswinebuli danaSaulis SemTxvevaSi 

winaswari patimroba aRkveTis RonisZiebis saxiT SeiZleba gamo-

yenebuli iqnes mxolod danaSaulis simZimis safuZvelzec...

dakavebis sanqciis gacemisas prokurorma saWiroebis SemTxvevaSi 

... uSualod unda mousminos eWvmitanils an braldebuls...~

muxli 104(1) 

(ZalaSi iyo 1996 wlis 21 ivnisidan 1998 wlis 24 ivnisamde)

`... dakavebuli piri mosamarTles unda waredginos ara ugvianes 48 

saaTisa ... mosamarTlem unda mousminos dakavebul pirs dakavebis 

safuZvlebTan dakavSirebiT. prokurors da dakavebuli piris ad-

vokats ufleba aqvT, monawileoba miiRon ganxilvaSi. dakavebuli 

piris dakiTxvis Semdeg mosamarTlem SeiZleba ZalaSi datovos da-

kaveba misi xangrZlivobis miTiTebiT, Secvalos an gaauqmos aRkve-

Tis RonisZieba. ...

saqmis sasamarTloSi gagzavnis Semdeg ... [sasamarTlom] SeiZleba Za-

laSi datovos, Secvalos an gaauqmos winaswari patimrobis aRkve-

Tis RonisZieba.~

cvlilebaSetanili 104(1) muxlis Tanaxmad (ZalaSia 1998 wlis 24 

ivnisidan), prokuroris da advokatis monawileoba dakavebuli piris 
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pirvel sasamarTlo ganxilvaSi savaldebuloa, Tu mosamarTle sxva-

gvarad ar gadawyvets. cvlilebaSetanili debuleba aseve nebas rTavs 

sasamarTlos, aRkveTis RonisZiebis amowurvamde gaagrZelos misi vada.

muxli 106(3) 

(ZalaSi iyo 1996 wlis 21 ivnisidan 1998 wlis 24 ivnisamde)

`winaswari patimrobis, rogorc aRkveTis RonisZiebis, gagrZelebis 

mizniT [winaswari gamoZiebis stadiaze mosamarTlem] unda Caataros 

sasamarTlo sxdoma, romelzec mowveuli unda iyvnen advokati da 

prokurori, xolo saWiroebis SemTxvevaSi dakavebuli piric.~

1998 wlis 24 ivnisidan moqmedi kodeqsis mixedviT, savalde-

buloa dakavebuli piris daswreba sxdomaze, romelzec misi aRkveTis 

RonisZiebis sakiTxi wydeba.

muxli 109(1) 

(ZalaSi iyo 1996 wlis 21 ivnisidan 1998 wlis 24 ivnisamde)

`dakavebul pirs an mis advokats ufleba aqvT, winaswari gamoZiebis 

etapze [saapelacio sasamarTlos] mimarTon saCivriT winaswari 

patimrobis RonisZiebis winaaRmdeg ... saapelacio saCivris gan-

xilvis mizniT SeiZleba Catardes sxdoma, romelzec mowveuli 

unda iqnen dakavebuli piri da misi advokati an mxolod advokati. 

aseT sxdomaze prokuroris daswreba savaldebuloa.

[saapelacio mosamarTlis mier] gamotanili gadawyvetileba sab-

olooa da kasacias ar eqvemdebareba.

xelaxali apelacia dasaSvebia winaswari patimrobis vadis 

gagrZelebis sakiTxis ganxilvisas.~

109(1) muxlis (ZalaSia 1998 wlis 24 ivnisidan) dRevandeli redaq-

ciiT, dasaSvebia zemdgom sasamarTloSi gasaCivreba, xolo sxdomas unda 

eswrebodnen dakavebuli piri da misi advokati an mxolod advokati.

muxli 226(6)  (ZalaSi iyo 1998 wlis 24 ivnisamde)

`dro, romlis ganmavlobaSic braldebuls an mis advokats hqondaT 

saqmis masalebis gacnobis SesaZlebloba, ar CaiTvleba winaswari 

gamoZiebisa da winaswari patimrobis mTlian vadaSi. rodesac ar-

sebobs ramdenime braldebuli, maSin dro, romlis ganmavlobaSic 

yvela braldebuls da maT advokatebs hqondaT saqmis masalebis 

gacnobis SesaZlebloba, ar CaiTvleba winaswari gamoZiebisa da wi-

naswari patimrobis mTlian vadaSi.~
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1998 wlis 24 ivnisidan am dros mniSvneloba aRar aqvs aRkveTis 

RonisZiebebis Sesaxeb gadawyvetilebebTan mimarTebaSi.

muxli 372(4) 

(ZalaSia 1999 wlis 1 ianvridan)

`sasamarTlos gadawyvetileba ... aRkveTis RonisZiebis Sefardebis, 

Secvlis an gauqmebis Sesaxeb ... gasaCivrebas ar eqvemdebareba...~

36. saqmisTvis mniSvnelovania dResdReobiT moqmedi sisxlis samar-

Tlis saproceso kodeqsis zogierTi debulebac.

52(2) muxlis me-3 da me-8 qvepunqtebi da 58(2) muxlis me-8 da 

me-10 qvepunqtebi, Sesabamisad, adgenen, rom braldebuls da mis advo-

kats ufleba aqvT, ̀ daayenon Suamdgomlobebi~ da ̀ gaasaCivron dakiTxvis 

mwarmoebeli piris, gamomZieblis, prokuroris da sasamarTlos qmede-

bebi da gadawyvetilebebi.~

muxli 249(1)

`braldebulis samarTalSi micemis sakiTxis gadawyvetisas 

mosamarTlem erTpirovnulad an sasamarTlom ganmwesrigebel 

sxdomaze unda daadginon:

...

(11) sworad iqna Tu ara SerCeuli aRkveTis RonisZieba.~

muxli 250(1)

`mas Semdeg, rac dadgindeba, rom arsebobs sakmarisi safuZvlebi 

braldebulis samarTalSi misacemad, mosamarTlem erTpirovnu-

lad an sasamarTlom ganmwesrigebel sxdomaze unda gadawyviton

...

(2) braldebulis aRkveTis RonisZiebis sakiTxi...~

muxli 267(1)

`braldebuls ufleba aqvs,

...

(3) daayenos Suamdgomlobebi;

...

(11) gaasaCivros sasamarTlos gadawyvetilebebi da ganCinebebi.~
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muxli 277

`sasamarTlo ganxilvisas sasamarTlos SeuZlia Seufardos, 

Secvalos an gaauqmos aRkveTis RonisZieba.~

37. sisxlis samarTlis saproceso kodeqsSi cvlilebebisa da dama-

tebebis Sesaxeb 1996 wlis 21 ivnisis kanonis (Baudžiamojo proceso kodekso 
pakeitimų ir papildymų įstatymas) mixedviT, 1996 wlis 21 ivnisamde gacemuli 

prokuroris sanqciiT dakavebuli piris winaswari patimrobis gagrZeleba 

dasaSvebi iyo sasamarTlos mier winaswari patimrobis Sesaxeb axali sap-

roceso kodeqsiT dadgenili wesebis Sesabamisad.

III.  litvis saxelmwifos mier gakeTebuli daTqma 

38. litvis mier konvenciis me-5 muxlis me-3 punqtTan mimarTeba-

Si gakeTebuli daTqma ZalaSi iyo 1996 wlis 21 ivnisamde da SemdegSi 

mdgomareobda:

`konvenciis me-5 muxlis me-3 punqtis debulebebi zians ar ayenebs 

litvis respublikis sisxlis samarTlis saproceso kodeqsis (1994 

wlis 19 ivlisis # I-551 kanoniT Setanili cvlilebebiT) 104-e mux-

lis gamoyenebas, romlis Tanaxmad, danaSaulis CadenaSi eWvmitanil 

pirs winaswari patimroba SeiZleba Seefardos prokuroris mierac. 

es daTqma ZalaSia litvis respublikis mimarT konvenciis ZalaSi 

Sesvlidan erTi wlis ganmavlobaSi.~

samarTlebrivi safuZveli

I. ganmcxadeblis gardacvaleba

39. sasamarTlo aRniSnavs, rom ganmcxadebeli gardacvlilia, xolo 

misma qvrivma gamoTqva samarTalwarmoebis gagrZelebis survili.

40. komisiam daadgina, rom ganmcxadeblis qvrivs samarTalwarmoebis 

ganmcxadeblis saxeliT gagrZelebis kanonieri interesi amoZravebda.

41. sasamarTlo kidev erTxel usvams xazs, rom dakavebis kanoniere-

basTan dakavSirebuli saqmis ganxilvisas ganmcxadeblis gardacvalebis 

SemTxvevaSi mis nacvlad samarTalwarmoebis gagrZeleba SeuZliaT mis 

memkvidreebs an axloblebs (sxva wyaroebs Soris ix. 1999 wlis 20 aprilis 

ganaCeni saqmeze Krempovskij v. Lithuania, # 37193/97, sasamarTlos angariS-

Si ar aris Sesuli). sasamarTlos, iseve, rogorc komisias, miaCnia, rom 

ganmcxadeblis daqvrivebul meuRles ganmcxadeblis nacvlad samarTal-

warmoebis gagrZelebis legitimuri interesi gaaCnia.
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II.  mTavrobis pirveladi pretenzia

42. mTavrobis TqmiT, konvenciis 35-e muxlis pirveli punqtis 

Tanaxmad, sasamarTlos ufleba ar hqonda, ganexila ganmcxadeblis saCi-

vari mis prevenciul patimrobasTan dakavSirebiT. mTavroba acxadebs, 

rom ganmcxadeblis prevenciuli patimroba emsaxureboda misi winaswari 

patimrobis garkveul miznebs. aseve, prevenciul patimrobaze sanqcia 

gaica im wesisgan gansxvavebuli Sidasaxelmwifoebrivi wesiT, romlis 

safuZvelzec mas SemdgomSi winaswari patimroba Seefarda. radgan pre-

venciuli patimroba amoiwura 1996 wlis 14 marts, xolo ganacxadi Se-

tanili iqna 1996 wlis 30 dekembers, prevenciul patimrobasTan dakav-

SirebiT xandazmulobis vada ukve gasuli iyo.

43. komisiam miiCnia, rom marTalia, ganmcxadeblis mimarT preven-

ciuli patimroba da winaswari patimroba sxvadasxva Sidasaxelmwifoeb-

rivi procedurebis safuZvelze iqna gamoyenebuli, prevenciuli patim-

robis winaswari patimrobiT Canacvlebas raime sagrZnobi gavlena ar 

hqonia ganmcxadeblis mdgomareobaze. komisiis azriT, konvenciis 35-e 

muxlis pirveli punqtis gamoyenebis miznebisTvis ganxiluli unda iqnes 

ganmcxadeblis patimrobis mTliani periodi da prevenciul patimrobas-

Tan dakavSirebuli ganmcxadeblis saCivari dauSveblad ver gamocxad-

deba eqvsTviani vadis daucvelobis safuZvliT.

44. sasamarTlo eTanxmeba komisiis mosazrebas. rac Seexeba saCivars 

gangrZobadi viTarebisas – rogoricaa patimrobis periodi – dacvis 

saSualebis ararsebobasTan dakavSirebiT, 35-e muxlis pirveli punqtiT 

dadgenili eqvsTviani vadis dineba iwyeba aseTi viTarebis dasrulebis 

TariRidan – magaliTad, rodesac ganmcxadebeli patimrobidan gaTavi-

suflda (ix. mutatis mutandis, 1997 wlis 1 dekembris gadawyvetileba wi-

namdebare ganacxadis dasaSvebobis Sesaxeb). garda amisa, konvenciis 35-e 

muxlis pirveli punqtis gamoyenebisas sasamarTlo xSirad ixedeba saq-

mis realur garemoebebSi, zedmeti formalizmis gareSe (sxva wyaroebs 

Soris ix. 1980 wlis 6 noembris ganaCeni saqmeze Guzzardi v. Italy, seria A, 

# 39, gv. 26-27, punqti 72).

marTalia, 1996 wlis 14 marts ganmcxadeblis prevenciuli patim-

roba sisxlis samarTlis kodeqsis 50(1) muxlis safuZvelze Seicvala 

winaswari patimrobiT kodeqsis 104-e muxlis Sesabamisad, magram am iu-

ridiuli safuZvlis Secvlas gavlena ar mouxdenia ganmcxadeblis mdgo-

mareobaze, radgan igi arc sxva sakanSi an cixeSi gadauyvaniaT, arc kom-

petenturi sasamarTlo organos winaSe warudgeniaT aRniSnulis Sesaxeb 

misTvis informaciis miwodebis mizniT. amitom sasamarTlos miaCnia, 

rom mocemul saqmeSi eqvsTviani vadis wesis miznebisTvis ganmcxadeblis 

patimrobis sruli periodi mTlianobaSi unda iqnes ganxiluli.

saqme dauSveblad ver gamocxaddeba xandazmulobis gamo, radgan 

1996 wlis 30 dekembers, rodesac ganmcxadebelma Semoitana winamdebare 

ganacxadi patimrobis aRniSnul periodTan dakavSirebiT, is jer kidev 

patimrobaSi imyofeboda.
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45. amitom sasamarTlo uars ambobs mTavrobis pirveladi preten-

ziis dakmayofilebaze.

III. konvenciis me-5 muxlis pirveli punqtis 
savaraudo darRveva

46. ganmcxadebeli amtkicebs, rom misi patimrobiT dairRva konven-

ciis me-5 muxlis pirveli punqti, romlis Sesabamisi nawilis Tanaxmad:

`1. yvelas aqvs Tavisuflebisa da piradi xelSeuxeblobis ufleba. 

aravis SeiZleba aRekveTos Tavisufleba, garda Semdegi SemTx-

vevebisa da kanoniT gansazRvruli proceduris Tanaxmad, esenia:

...

(c) piris kanonieri dakaveba an dapatimreba uflebamosili samar-

Tlebrivi organos winaSe mis warsadgenad, rodesac arsebobs 

samarTaldarRvevis Cadenis safuZvliani eWvi, an safuZvlianad 

aris miCneuli piris mier samarTaldarRvevis Cadenis Tu misi Ca-

denis Semdeg mimalvis aRkveTis aucilebloba;

...~

1.  prevenciuli patimroba

47. ganmcxadebeli amtkicebs, rom 1996 wlis 8 Tebervlidan 14 mar-

tamde misi prevenciuli patimroba ewinaaRmdegeba konvenciis me-5 mux-

lis pirvel punqts. kerZod, ar arsebobda aseTi patimrobis safuZveli, 

radgan mis mimarT sisxlis samarTalwarmoeba im droisTvis jer kidev 

ar iyo dawyebuli. ar arsebobda arc danaSaulebi, romelTa Cadenis pre-

vencia unda momxdariyo.

48. mTavrobam ganacxada, rom ganmcxadeblis prevenciuli patim-

roba Seesabameboda konvenciis me-5 muxlis pirveli punqtis c qvepunqts, 

radgan adre moqmedi sisxlis samarTlis saproceso kodeqsis 50(1) mux-

liT dasaSvebi iyo patimroba banditizmis, kriminaluri dajgufebis an 

daSinebis danaSaulTa Cadenis prevenciis mizniT.

49. komisiis azriT, ganmcxadeblis prevenciuli patimroba scde-

boda konvenciis me-5 muxlis pirveli punqtiT gansazRvrul piradi xel-

Seuxeblobis uflebis SezRudvebis farglebs.

50. sasamarTlo SeniSnavs, rom pirs SeiZleba aRekveTos Tavisufleba 

mxolod konvenciis me-5 muxlis pirvel punqtSi gansazRvruli miznebi-

saTvis. konvenciis me-5 muxlis pirveli punqtis c qvepunqtis miznebisT-

vis piri SeiZleba dakavebuli iqnes mxolod sisxlissamarTlebrivi devnis 

konteqstSi, uflebamosili samarTlebrivi organos winaSe mis warsad-

genad, rodesac arsebobs samarTaldarRvevis Cadenis safuZvliani eWvi 



67

(ix. mutatis mutandis, 1961 wlis 1 ivlisis ganaCeni saqmeze Lawless v. Ireland, 
seria A, # 3, gv. 51-52, punqti 14, da 1989 wlis 22 Tebervlis ganaCeni 

saqmeze Ciulla v. Italy, seria A, # 148, gv. 16-18, punqtebi 38-41).

51. amitom sasamarTlos miaCnia, rom prevenciuli patimroba im 

formiT, rogorc mas adgili hqonda mocemul saqmeSi, ar aris daSvebu-

li konvenciis me-5 muxlis pirveli punqtis c qvepunqtiT, xolo sisxlis 

samarTlis saproceso kodeqsis 50(1) muxli ar aris asaxuli me-5 muxlis 

pirveli punqtis romelime debulebaSi. 

52. amitom am kuTxiT darRveulia konvenciis me-5 muxlis pirveli 

punqti.

2.  winaswari patimroba 1996 wlis 4 ivnisidan 31 ivlisamde

53. ganmcxadebeli amtkicebs, rom 1996 wlis 4 ivnisidan 31 ivlisamde 

ar arsebobda raime kanonieri Sidasaxelmwifoebrivi gadawyvetileba an 

sxva kanonieri safuZveli misi winaswari patimrobisaTvis konvenciis me-5 

muxlis pirveli punqtis sawinaaRmdegod.

54. mTavroba acxadebs, rom ganmcxadeblis winaswari patimroba 

aRniSnul periodSi gamarTlebuli iyo me-5 muxlis pirveli punqtidan 

gamomdinare, radgan arsebobda safuZvliani eWvi, rom man Caidina mkvle-

loba. aranairi Sidasaxelmwifoebrivi gadawyvetileba ar iyo saWiro 

winaswari patimrobis aRniSnuli periodis gasamarTleblad, rodesac 

ganmcxadebels da sxva braldebulebs hqondaT saqmis masalebis gac-

nobis SesaZlebloba, Tanaxmad maSin moqmedi sisxlis samarTlis sapro-

ceso kodeqsis 226-e muxlis me-6 punqtisa. mTavrobis azriT, aRniSnuli 

debulebiT dasaSvebi iyo ganmcxadeblis winaswari patimroba 1996 wlis 

21 ivnisamde. mTavroba aseve acxadebs, rom litvis kanonmdebloba wi-

naswari gamoZiebis etapze mxolod patimrobis konkretuli vadis dafiq-

sirebas moiTxovs, xolo sasamarTlo ganxilvis etapze sasamarTlos 

SeuZlia Seufardos, Secvalos an gaauqmos winaswari patimroba (im dros 

moqmedi sisxlis samarTlis kodeqsis muxlebi 104(1), 249(1) da 250(1)). 

amitom 1996 wlis 24 ivnisamde ganmcxadeblis patimroba gamarTlebuli 

iyo imiT, rom saqme gadaeca paneveJisis olqis sasamarTlos, romelsac 

ar moeTxoveboda ganmcxadeblis winaswari patimrobis vadis gagrZelebis 

damasabuTebeli an sxva damasabuTebeli gadawyvetilebis gamotana.

55. komisiis azriT, ganmcxadeblis winaswari patimroba 1996 wlis 

4 ivnisidan 31 ivlisamde ar iyo gaTvaliswinebuli raime kanonieri Si-

dasaxelmwifoebrivi gadawyvetilebiT an sxva `kanonieri~ safuZvliT, 

konvenciis me-5 muxlis pirveli punqtis sawinaaRmdegod.

56. sasamarTlo imeorebs, rom me-5 muxlis pirvel punqtSi naxsene-

bi gamoTqmebi `kanonieri~ da `kanoniT gaTvaliswinebuli proceduris 

Tanaxmad~ umTavresad exeba Sidasaxelmwifoebriv kanonmdeblobas da 

saxelmwifos valdebulebas, Seasrulos Sidasaxelmwifoebrivi kanon-

mdeblobis materialuri da saproceso moTxovnebi.

magram Sidasaxelmwifoebrivi kanonmdeblobiT gansazRvruli daka-
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vebis `kanoniereba~ yovelTvis ar aris gadamwyveti faqtori. amas garda, 

sasamarTlo imaSic unda darwmundes, rom Sesabamisi periodis ganmav-

lobaSi dakaveba SesabamisobaSi iyo konvenciis me-5 muxlis pirveli pun-

qtis mizanTan, romelic gulisxmobs pirisTvis Tavisuflebis TviTnebu-

rad aRkveTis Tavidan acilebas.

sasamarTlom aseve unda daadginos, Seesabameba Tu ara Tavad Si-

dasaxelmwifoebrivi kanonmdebloba konvencias, maT Soris konvenciaSi 

pirdapir asaxul da nagulisxmev zogad principebs. principebTan da-

kavSirebiT sasamarTlo xazs usvams, rom rodesac laparakia Tavisuf-

lebis aRkveTaze, gansakuTrebiT mniSvnelovania, rom daculi iyos 

samarTlebrivi gasagebobis zogadi principi. amitom arsebiTi mniSv-

neloba aqvs imas, rom Tavisuflebis aRkveTis pirobebi Sidasaxelmwi-

foebriv kanonmdeblobaSi mkafiod iyos gansazRvruli, xolo Tavad ka-

nonis gamoyeneba iyos ganWvretadi, ris Sedegadac igi daakmayofilebs 

konvenciiT gaTvaliswinebul `kanonierebis~ standarts, standarts, ro-

melic moiTxovs, rom yvela kanoni iyos sakmarisad zusti imisaTvis, rom 

pirs – saWiroebis SemTxvevaSi saTanado konsultaciis gziT – SeeZlos 

ganWvreta, mocemuli garemoebebisTvis gonivruli sizustiT, ama Tu im 

qmedebis Sedegisa (ix. saqme Baranowski v. Poland, # 28358/95, punqtebi 

50-52, ECHR 2000-III).
57. mocemul saqmesTan dakavSirebiT ki sasamarTlo aRniSnavs, rom 

mxareebi eTanxmebian erTmaneTs, rom 1996 wlis 4 ivnisidan 31 ivlisamde 

ganmcxadeblis patimrobis brZaneba/sanqcia ar gaucia arc mosamarTles 

da arc prokurors. aqedan Cans, rom aRniSnuli periodis ganmavlobaSi 

ganmcxadeblis patimroba winaaRmdegobaSi modioda im dros moqmed Si-

dasaxelmwifoebriv kanonmdeblobasTan (sisxlis samarTlis saproceso 

kodeqsis 1996 wlis 21 ivnisamde moqmedi me-10 da 104-e muxlebi, 1996 

wlis 21 ivnisis Semdeg moqmedi me-10 da 104-e muxlebi).

58. magram mTavroba amtkicebs, rom aRniSnuli periodis ganmav-

lobaSi ganmcxadebeli patimrobaSi iyo sisxlis samarTlis saproceso 

kodeqsis yofili 226(6) muxlis mixedviT, rodesac mas da sxva bralde-

bulebs hqondaT saqmis masalebis gacnobis SesaZlebloba.

59. sasamarTlo aRniSnavs, rom prokuroris 1996 wlis 13 ivnisis 

werili (ix. zemoT, punqti 16), ombudsmenis 1996 wlis 21 noembris gadaw-

yvetileba (ix. zemoT, punqti 23), uzenaesi sasamarTlos sisxlis samar-

Tlis saqmeTa palatis Tavmjdomaris 1996 wlis 30 dekembris werili 

(ix. zemoT, punqti 27) da mTavrobis mier sasamarTlosTvis wardgenili 

argumentacia (ix. zemoT, punqti 54) sam, erTmaneTisgan gansxvavebul, 

pasuxs iZleva kiTxvaze: ganmcxadeblis patimrobis romeli periodis 

mimarT gamoiyeneboda sisxlis samarTlis saproceso kodeqsis 226(6) 

muxli, risi Sedegic aris is, rom ganmcxadeblis patimroba aRniSnuli 

debulebiT gamarTlebulia 1996 wlis 4 ivnisamde, 14 ivnisamde an 21 

ivnisamde. sasamarTlos arasaWirod miaCnia sisxlis samarTlis sapro-

ceso kodeqsis yofil 226(6) muxlTan dakavSirebuli winaaRmdegobis 

gamorkveva, radgan is imdenad gaugebaria, rom dabneulobas iwvevs TviT 
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kompetentur saxelmwifo organoebs Sorisac. amitomac igi winaaRmde-

gobaSi modis konvenciis me-5 muxlis pirveli punqtiT gaTvaliswinebul 

`kanonierebis~ moTxovnebTan. amasTanave, aRniSnuli debuleba dakavebas 

dasaSvebad acxadebda im safuZvlebiT, romlebic scdeba me-5 muxlis 

pirveli punqtiT dadgenil farglebs.

aqedan gamomdinare, ganmcxadeblisTvis Tavisuflebis aRkveTa sisx-

lis samarTlis saproceso kodeqsis yofili 226(6) muxlis safuZvelze 

ar iyo kanoniT gaTvaliswinebuli konvenciis me-5 muxlis pirveli pun-

qtis gagebiT.

60. mTavrobam aRniSna, rom 1996 wlis 24 ivnisidan ganmcxadeb-

lis patimroba gamarTlebuli iyo mxolod im faqtiTac, rom saqme ga-

daeca saolqo sasamarTlos. Sesabamis dros moqmedi kanonmdeblobis 

mTavrobiseuli interpretaciiT, aRniSnuli TariRis Semdeg sasamarT-

los ar moeTxoveboda ganmcxadeblis patimrobis xangrZlivobis va-

dis gagrZelebis an sxvagvarad misi legitimaciis damtkicebis gadaw-

yvetilebis gamotana.

61. sasamarTlos miaCnia, rom mTavrobis mier moyvanili argumen-

ti ver gaabaTilebs im moTxovnas, rom ganmcxadeblis patimroba unda 

efuZnebodes patimrobis kanonier brZanebas, magram aseTi brZaneba ar 

arsebobda 1996 wlis 4 ivnisidan 31 ivlisamde periodTan dakavSirebiT.

62. amasTanave, sasamarTlo imeorebs, rom konkretuli samarT-

lebrivi safuZvlis gareSe piris patimrobaSi yola, dakavebuli piris 

mdgomareobis maregulirebeli mkafio wesebis ararsebobis safuZvliT, 

risi Sedegic aris pirisTvis Tavisuflebis aRkveTa ganusazRvreli va-

diT sasamarTlos nebarTvis gareSe, winaaRmdegobaSia iuridiuli gasa-

gebobisa da TviTnebobisagan dacvis principebTan, romlebic wiTel zo-

lad gasdevs konvenciasa da samarTlis uzenaesobas (ix. zemoxsenebuli 

baranovskis saqme, punqtebi 54-57).

63. sasamarTlo SeniSnavs, rom is faqti, rom saqme saolqo sa-

samarTlos gadaeca 1996 wlis 24 ivniss, naTels ar hfenda sakiTxs, 

gagrZeldeboda Tu ara ganmcxadeblis dakaveba, romelic Sefardebuli 

iqna ganusazRvreli vadiT sagamoZiebo stadiaze, sasamarTlo ganxilvis 

drosac (xolo Tu hfenda, maSin ra pirobebiT gagrZeldeboda).

aqedan gamomdinareobs, rom ganmcxadeblis patimroba mxolod im 

safuZvliT, rom saqme gaigzavna sasamarTloSi, ar warmoadgens ganmcxadeb-

lis winaswari patimrobis vadis gagrZelebis `kanonier~ safuZvels kon-

venciis me-5 muxlis pirveli punqtis gagebiT.

rom SevajamoT, 1996 wlis 4 ivnisidan 31 ivlisamde periodze ar ar-

sebobda raime kanonieri Sidasaxelmwifoebrivi gadawyvetileba an sxva 

`kanonieri~ safuZveli ganmcxadeblis winaswari patimrobisTvis.

64. Sesabamisad, aRniSnul periodTan dakavSirebiT darRveulia 

konvenciis me-5 muxlis pirveli punqti.
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3.  winaswari patimroba 1996 wlis 31 ivlisidan 

16 oqtombramde

65. ganmcxadebeli aseve Civis, rom 1996 wlis 31 ivlisis ganmwesrige-

bel sxdomaze saolqo sasamarTlom arasworad gamoiyena sisxlis samar-

Tlis saproceso kodeqsis 104(1) muxli, rodesac daadgina ganmcxadeb-

lis winaswari patimrobis `ZalaSi datoveba~. ganmcxadeblis azriT, misi 

winaswari patimrobis vada amoiwura 1996 wlis 4 ivniss, xolo saolqo sa-

samarTlos axali winaswari patimroba ar Seufardebia da arc dauzuste-

bia, romeli aRkveTis RonisZiebis gamoyenebas apirebda. ganmcxadeblis 

azriT, mas winaswari patimroba kanonieri sasamarTlo brZanebiT See-

farda mxolod 1996 wlis 16 oqtombers, rodesac saolqo sasamarTlom 

daakonkreta, rom ganmcxadeblisTvis aRkveTis RonisZiebad SerCeuli 

iqna winaswari patimroba. amdenad, 1996 wlis 31 ivlisidan 16 oqtomb-

ramde mas Tavisufleba Sidasaxelmwifoebrivi kanoniT gansazRvruli 

proceduris sawinaaRmdegod hqonda aRkveTili.

66. mTavroba amtkicebs, rom 1996 wlis 31 ivlisis gadawyvetilebiT 

saolqo sasamarTlom ganmcxadebels winaswari patimroba Sidasaxelmwi-

foebrivi kanonmdeblobis moTxovnaTa dacviT Seufarda.

67. komisiam miiCnia, rom 1996 wlis 31 ivlisidan 16 oqtombramde 

ganmcxadeblis winaswari patimroba Sefardebuli iyo kanoniT gansazRv-

ruli proceduris dacviT, konvenciis me-5 muxlis pirveli punqtiT 

dadgenili wesis Sesabamisad.

68. sasamarTlo imeorebs, rom me-5 muxlis pirveli punqti, inter 
alia, moiTxovs, rom patimroba SesabamisobaSi iyos Sidasaxelmwifoebriv 

kanonmdeblobasTan. rogorc sasamarTlom ganacxada zemoxsenebul ba-

ranovskis saqmeze (zemoT, punqti 50), `marTalia, Sidasaxelmwifoebrivi 

kanonmdeblobis ganmartebisa da gamoyenebis funqcia upirveles yovlisa 

Sidasaxelmwifoebriv organoebs _ sasamarTloebs _ akisria, magram sxva-

gvarad SeiZleba moxdes, rodesac am kanonis SeusruleblobiT irRveva 

konvencia, magaliTad me-5 muxlis pirveli punqti. aseT SemTxvevebSi 

sasamarTlos SeuZlia da valdebulia, ganaxorcielos garkveuli ufle-

bamosileba – ganixilos, daculi iqna Tu ara Sidasaxelmwifoebrivi 

kanonmdebloba.~

dakavebis vada, principSi, `kanonieria~, Tu igi efuZneba sasamarT-

los brZanebas. dakavebis brZanebaSi garkveuli xarvezebis arsebobis 

SemTxvevaSic ki dakavebis vada ukanonod ar iqceva me-5 muxlis pirveli 

punqtis gagebiT (ix. 1996 wlis 10 ivnisis ganaCeni saqmeze Benham v. the 
United Kingdom, moxsenebebi ganaCenebisa da gadawyvetilebebis Sesaxeb 

1996-III, gv. 753-54, punqtebi 42-47; 2000 wlis 6 ianvris gadawyvetileba 

saqmeze Visockas v. Lithuania, # 49107/99, ar aris Sesuli angariSSi; da 

2000 wlis 29 Tebervlis gadawyvetileba saqmeze Kamantauskas v. Lithuania, 
# 45012/08, ar aris Sesuli angariSSi).

69. sasamarTlo aRniSnavs, rom ganmcxadebeli ar xdis sadavod, rom 

1996 wlis 31 ivlisis ganmwesrigebel sxdomaze saolqo sasamarTlo moq-



71

medebda kanonierad im TvalsazrisiT, rom igi uflebamosili iyo, gaeca 

Sesabamisi brZaneba ganmcxadeblis patimrobasTan dakavSirebiT sisxlis 

samarTlis saproceso kodeqsis me-10, 104(1), 249(1) da 250(1) muxlebis 

safuZvelze.

marTalia is faqti, rom saolqo sasamarTlos Tavis gadawyvetile-

baSi ar uTqvams, rom man `brZana~ axali aRkveTis RonisZiebis Sefardeba, 

arc is dauzustebia, Tu romeli aRkveTis RonisZieba `datova ZalaSi~, 

miuxedavad imisa, rom ganmcxadeblis patimrobis vada 1996 wlis 4 ivniss 

amoiwura. magram, arsebuli konteqstis gaTvaliswinebiT, saolqo sa-

samarTlos gadawyvetileba – romliTac ganmcxadeblis mimarT ZalaSi 

darCa winaswari patimrobis RonisZieba – gasagebi unda yofiliyo 1996 

wlis 31 ivlisis sxdomaze myofi yvela pirisTvis, maT Soris ganmcxadeb-

lis advokatisTvis.

sasamarTlo ar Tvlis, rom saolqo sasamarTlo arakeTilsindisi-

erad moiqca an arasworad gamoiyena Sesabamisi Sidasaxelmwifoebrivi 

kanonmdebloba.

amitom ar mtkicdeba, rom 1996 wlis 31 ivlisis patimrobis brZaneba 

ukanono iyo Sidasaxelmwifoebrivi samarTlis mixedviT an rom patimroba 

am brZanebis Sedegad ukanono iyo me-5 muxlis pirveli punqtis gagebiT.

70. aqedan gamomdinare, 1996 wlis 31 ivlisidan 16 oqtombramde 

periodSi ganmcxadeblis winaswar patimrobasTan dakavSirebiT ar aris 

darRveuli konvenciis me-5 muxlis pirveli punqti.

IV. konvenciis me-5 muxlis me-3 punqtis savaraudo 
darRveva

71. ganmcxadebeli amtkicebs, rom darRveulia konvenciis me-5 mux-

lis me-3 punqti, romlis Tanaxmad:

`am muxlis 1-li (c) punqtis debulebebis Tanaxmad dakavebuli an 

dapatimrebuli yvela piri dauyovnebliv unda waredginos mosamar-

Tles an sasamarTlo xelisuflebis ganxorcielebisaTvis kanoniT 

uflebamosil sxva moxeles da mas ufleba unda hqondes, misi saqme 

ganixilos sasamarTlom gonivrul vadaSi, an gaTavisufldes saq-

mis ganxilvis ganmavlobaSi. gaTavisufleba SeiZleba uzrunvel-

yofili iqnes sasamarTlo procesze gamocxadebis garantiebiT.~

1.  mosamarTlis an sxva moxelis winaSe dauyovnebliv wardgena

72. ganmcxadebeli acxadebs, rom igi ar warudgines Sesabamis moxe-

les 1996 wlis 14 oqtombers misi dakavebis momentidan. igi amtkicebs, 

rom misi patimrobis Tavdapirvel periodSi, 1996 wlis 8 Tebervlidan 

1996 wlis 21 ivnisamde, igi ar warudgines mosamarTles an prokurors, 
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xolo 1996 wlis 21 ivnisis Semdeg, rodesac sisxlis samarTlis sap-

roceso kodeqsSi Setanili iqna cvlilebebi, igi dauyovnebliv ar wa-

rudgines mosamarTles. ganmcxadeblis azriT, litvis mier me-5 muxlis 

me-3 punqtis mimarT gakeTebuli daTqma ZalaSi ar iyo da gavlenas ver 

moaxdenda mis uflebaze, dauyovnebliv yofiliyo wardgenili Sesabamisi 

moxelis winaSe.

73. mTavroba acxadebs, rom litvis mier me-5 muxlis me-3 punqtis 

mimarT gakeTebuli daTqma auqmebda ganmcxadeblis uflebas, dauyov-

nebliv yofiliyo wardgenili Sesabamisi moxelis winaSe 1996 wlis 21 

ivnisamde – sanamdec es daTqma ZalaSi iyo, xolo am TariRis Semdeg 

ganmcxadebels me-5 muxlis me-3 punqtis safuZvelze es ufleba aRarc 

hqonda, radgan es ufleba gamoiyeneboda mxolod Tavdapirveli Tavi-

suflebis aRkveTis mimarT.

74. komisia, arsebiTad, daeTanxma mTavrobas da miiCnia, rom me-5 

muxlis me-3 punqti ar darRveula.

75. sasamarTlo pirvel rigSi aRniSnavs, rom 1996 wlis 8 Tebervals 

misi dakavebis momentidan 14 martamde ganmcxadebeli imyofeboda pre-

venciul dakavebaSi, romlis mimarTac konvenciis me-5 muxlis pirveli 

punqtis c qvepunqti ar gamoiyeneboda (ix. zemoT, punqtebi 51-52). ami-

tom Sesabamisi moxelis winaSe wardgenis garantia, romelic me-5 muxlis 

me-3 punqtiT aris gaTvaliswinebuli, ar gamoiyeneboda ganmcxadeblis 

mimarT misi prevenciuli patimrobis periodSi.

76. konvenciis me-5 muxlis pirveli punqtis c qvepunqtis miznebi-

sTvis, ganmcxadeblis winaswari patimrobis sanqcia gaica 1996 wlis 14 

marts. Sesabamisad, sasamarTlo saCivars gamoikvlevs am TariRidan.

77. meore, sasamarTlo aRniSnavs, rom 1996 wlis 14 martidan 14 oq-

tombramde ganmcxadebeli imyofeboda winaswar patimrobaSi ise, rom ar 

iqna wardgenili Sesabamisi moxelisadmi konvenciis me-5 muxlis me-3 pun-

qtis gagebiT. amitom saWiroa detalurad iqnes gamokvleuli sakiTxi, 

hqonda Tu ara litvis daTqmas gavlena am periodis mimarT.

78. sasamarTlo miuTiTebs konvenciis 57-e muxlze, romlis Tanaxmad:   

`1. am konvenciis xelmoweris an ratificirebis sigelis deponi-

rebisas nebismier saxelmwifos SeuZlia gaakeTos daTqma konven-

ciis romelime konkretuli debulebis mimarT, Tu mis teritori-

aze am dros moqmedi romelime kanoni ar Seesabameba am debulebas. 

zogadi xasiaTis daTqmebi am muxliT dauSvebelia.

2. am muxlis safuZvelze gakeTebuli nebismieri daTqma unda Sei-

cavdes Sesabamisi kanonis mokled gadmocemas.~

79. sasamarTlo imeorebs, rom `zogadi xasiaTis~ daTqmebis akrZal-

vis mizani aris imis uzrunvelyofa, rom maTi formulireba ar iyos 

zedmetad gaugebari an farTo, rom SesaZlebeli iyos maTi mniSvnelobis 

da farglebis dadgena (1988 wlis 29 aprilis ganaCeni saqmeze Belilos v. 
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Switzerland, seria A, # 132, gv. 55).

80. litvis mier gakeTebuli zemoaRniSnuli daTqma ZalaSi iyo 1996 

wlis 21 ivnisamde da konvenciis me-5 muxlis me-3 punqtTan mimarTebaSi 

iTvaliswinebda, rom pirisadmi winaswari patimrobis Sefardebis ufle-

ba hqonda prokurorsac, im dros moqmedi sisxlis samarTlis saproceso 

kodeqsis 104-e muxlis Sesabamisad (ix. zemoT, punqti 38).

81. iseve, rogorc komisia, sasamarTlo SeniSnavs, rom daTqmaSi ar-

sebuli lingvisturi xarvezebi SeuZlebels ar xdis misi mniSvnelobisa 

da farglebis dadgenas. daTqma sakmarisad mkafiod miuTiTebda konven-

ciis me-5 muxlis me-3 punqtze da Sesabamis Sidasaxelmwifoebriv kanon-

mdeblobaze, romelic prokurors aRniSnul uflebamosilebas aniWebda. 

sasamarTlo askvnis, rom daTqma sakmarisad mkafio da zusti iyo da 

akmayofilebda konvenciis 57-e muxlis moTxovnebs.

82. amitom is faqti, rom ganmcxadebeli ar warudgines Sesabamis 

moxeles misTvis winaswari patimrobis Sefardebisas, ver CaiTvleba kon-

venciis me-5 muxlis me-3 punqtis darRvevad, radgan im dros daTqma 

ZalaSi iyo.

83. gamosakvlevi rCeba sakiTxi – xom ar gauCnda ganmcxadebels 

Sesabamisi moxelisadmi dauyovnebliv wardgenis ufleba mas Semdeg, rac 

daTqmam Zala dakarga 1996 wlis 21 ivniss.

84. sasamarTlos miaCnia, rom me-5 muxlis me-3 punqtSi mocemuli 

formulireba `dauyovnebliv unda waredginos~ gulisxmobs, rom Sesa-

bamisi moxelisadmi dauyovnebliv wargenis ufleba exeba im dros, rode-

sac pirs pirvelad aRekveTa Tavisufleba me-5 muxlis pirveli punqtis 

c qvepunqtis safuZvelze. amitom me-5 muxlis me-3 punqtiT gaTva-

liswinebuli xelSemkvreli saxelmwifoebis valdebuleba Semoifargle-

ba dakavebulis dauyovnebliv Sesabamisi moxelisadmi wardgeniT swored 

am sawyis etapze, Tumca konvenciis me-5 muxlis me-4 punqtis ZaliT zo-

gierT SemTxvevaSi SeiZleba savaldebulo iyos SemdgomSic mosamarT-

lis winaSe wardgena patimrobis kanonierebis dasadgenad, Tu patimroba 

did xans grZeldeba (ix., mutatis mutandis, saqme Trzaska v. Poland, ganacxadi 

# 25792/94, komisiis 1998 wlis 19 maisis angariSi, punqtebi 71-81, gamo-

qveynebuli ar aris).

85. konvenciis 57-e muxliT gaTvaliswinebul daTqmas mizani dae-

kargeboda, Tu am daTqmis vadis gasvlis Semdeg saxelmwifos daTqmiT 

gaTvaliswinebuli periodis mimarT mainc moeTxoveboda uflebis gan-

xorcieleba ukuqceviTi ZaliT.

86. rac Seexeba mocemuli saqmis faqtebs, me-5 muxlis me-3 punqt-

Tan mimarTebaSi gakeTebul daTqmas vada gauvida 1996 wlis 21 ivniss. am 

droisaTvis ganmcxadebeli patimrobaSi imyofeboda 1996 wlis 14 mar-

tidan – anu sam Tveze meti xnis ganmavlobaSi. Sesabamisad, 1996 wlis 

21 ivnisisTvis cneba `dauyovnebliv~ ukve gadacilebuli iyo (ix., mutatis 
mutandis, 1998 wlis 28 oqtombris ganaCeni saqmeze Assenov and Others v. 
Bulgaria, moxsenebebi 1998-VIII, gv. 3299, punqti 147).

aqedan gamomdinareobs, rom daTqmis vadis gasvlis momentisaTvis 
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litvas aRar ekisreboda ganmcxadeblis Sesabamisi moxelis winaSe dau-

yovnebliv wardgenis valdebuleba. anu me-5 muxlis me-3 punqtis moq-

medebis farglebSi ar Sedioda xelaxali valdebuleba daTqmis vadis 

gasvlis Semdeg.

87. Sesabamisad, amasTan dakavSirebiT ar aris darRveuli konven-

ciis me-5 muxlis me-3 punqti.

2. dakavebis xangrZlivoba

88. ganmcxadebeli aseve amtkicebs, rom mis mimarT darRveulia kon-

venciis me-5 muxlis me-3 punqti, radgan misi patimrobis mTliani vada 

– Teqvsmeti Tve da erTi dRe – gadaWarbebulia. kerZod, is acxadebs, 

rom misi prevenciuli patimrobis periodSi xelisuflebis organoebs 

ar ganuxorcielebiaT Sesabamisi proceduruli qmedebebi. agreTve, misi 

gancxadebiT, xelisuflebis organoebis qmedebebi winaswari gamoZiebisa 

da sasamarTlo ganxilvis etapebze zedmetad zanti iyo, rac gulisxmobs 

arasaWiro procedurul davebs da Seferxebebs damatebiTi gamoZiebis 

moTxovniT. ganmcxadebeli askvnis, rom misi dakavebis xangrZlivoba 

gaumarTlebelia konvenciis me-5 muxlis me-3 punqtis mixedviT.

89. mTavroba acxadebs, rom mxedvelobaSi misaRebi periodi daiwyo 

1996 wlis 14 marts da dasrulda 1997 wlis 9 ivniss. amdenad, mTavrobis 

azriT, konvenciis me-5 muxlis me-3 punqtis miznebisTvis, ganmcxadebeli 

dakavebuli iyo 14 Tvisa da 26 dRis ganmavlobaSi. mTavroba aRniSnavs, 

rom Sesabamisi samarTalwarmoeba exeboda damamZimebel garemoebebSi 

Cadenil mkvlelobas da ganmcxadebelTan erTad braldebuli iyo sami 

policieli. is faqti, rom aRniSnuli saqme faqtiurad da iuridiulad 

rTuli iyo, dasturdeba sasamarTlo ganxilvis orjer gadadebiT dama-

tebiT mtkicebulebaTa mopovebis mizniT. mTavrobis azriT, ganmcxadeb-

lis patimroba ganpirobebuli iyo ara marto saqmeSi arsebuli mtkice-

bulebebis ZaliT da danaSaulis simZimiT, aramed im safrTxiTac, rom 

ganmcxadebeli ̀ xels SeuSlida saqmeze WeSmaritebis dadgenas~. mTavroba 

miiCnevs, rom ganmcxadeblis winaswari patimrobis mTliani xangrZlivoba 

jdeba `gonivrul vadaSi~ konvenciis me-5 muxlis me-3 punqtis gagebiT.

90. komisiis azriT, darRveuli iqna me-5 muxlis me-3 punqti ze-

moxsenebul saCivarTan mimarTebaSi, radgan xelisuflebis organoebs ar 

gaaCndaT Sesabamisi da sakmarisi safuZveli ganmcxadeblis patimrobaSi 

datovebisa.

91. sasamarTlom pirvel rigSi unda daadginos, romeli periodia 

mxedvelobaSi misaRebi. sasamarTlom daaskvna, rom ganmcxadeblis pre-

venciuli patimrobis dro 1996 wlis 8 Tebervlidan 14 martamde ar 

eqceva me-5 muxlis pirveli punqtis c qvepunqtis moqmedebis farglebSi 

da zemoxsenebuli periodis mimarT ar gamoiyeneba me-5 muxlis me-3 pun-

qti (ix. zemoT, punqtebi 51, 52 da 75). miuxedavad amisa, sasamarTlos 

SeuZlia, dakavebis xangrZlivobis gonivrulobis Sefasebis mizniT, mxed-

velobaSi miiRos dakavebis periodis is nawilic, romelze msjelobac 
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mis kompetencias scildeba (ix. komisiis 1991 wlis 10 oqtombris gadaw-

yvetileba saqmeze Mitap and Müftüoğlu v. Turkey, ganacxadebi ## 15530/89 

da 15531/89, moxsenebebi da gadawyvetilebebi 72, gv. 169).

92. ganmcxadeblis winaswari patimroba grZeldeboda 1996 wlis 14 

martidan 1997 wlis 9 ivnisamde, anu 14 Tvisa da 26 dRis ganmavlobaSi. 

amitom sasamarTlo ganmcxadeblis dakavebis xangrZlivobis gonivru-

lobas Seafasebs am periodis safuZvelze. sasamarTlo aseve mxedvelo-

baSi miiRebs, rom ganmcxadeblisTvis winaswari patimrobis Sefardebis 

momentisTvis ganmcxadebeli ukve erTi Tvis ganmavlobaSi imyofeboda 

patimrobaSi 1996 wlis 8 Tebervlidan.

93. sasamarTlo imeorebs, rom dakavebis xangrZlivobis gonivru-

loba unda Sefasdes yovel konkretul saqmeSi arsebuli specifikis 

gaTvaliswinebiT. mocemul saqmeSi gaxangrZlivebuli dakaveba SeiZle-

ba gamarTlebuli iyos mxolod im SemTxvevaSi, Tu arsebobs mkafiod 

gamoxatuli namdvili sajaro interesi, romelic, udanaSaulobis pre-

zumfciis miuxedavad, gadaswonis piradi xelSeuxeblobis uflebas.

damajerebloba gonivruli eWvisa, rom dakavebulma pirma Caidina 

danaSauli, aris aucilebeli piroba dakavebis gaxangrZlivebis kanoni-

erebisTvis, magram garkveuli periodis Semdeg igi ukve aRar kmara. ami-

tom sasamarTlom unda daadginos, iyo Tu ara sasamarTlo organoebis 

mier miTiTebuli sxva safuZvlebi `Sesabamisi~ da `sakmarisi~ Tavisuf-

lebis aRkveTis gaxangrZlivebis dasasabuTeblad (sxva wyaroebs Soris 

ix. saqme Punzelt v. the Czech Republic, # 31315/96, punqti 73, 2000 wlis 25 

aprili, ar aris Sesuli angariSSi).

94. mocemul saqmeSi saqmis mwarmoebeli organoebis mier miTiTe-

buli erTaderTi mizezi ganmcxadeblis winaswar patimrobaSi dasatoveb-

lad iyo danaSaulis simZime (ix. zemoT, punqti 12) da saqmeSi arsebuli 

misi sawinaaRmdego mtkicebulebebis sakmarisoba (ix. zemoT, punqti 15). 

saolqo sasamarTlos saerTod ar dausabuTebia winaswari patimrobis 

vadis gagrZeleba (ix. zemoT, punqtebi 19 da 21).

sasamarTlos miaCnia, rom ganmcxadeblis mier mkvlelobis Cadenis 

eWvi Tavdapirvelad SeiZleba amarTlebda mis dakavebas, magram igive 

eWvi ver CaiTvleba `Sesabamis da sakmaris~ safuZvlad TiTqmis 15 Tvis 

ganmavlobaSi dakavebaSi misi yofnisTvis, gansakuTrebiT im fonze, rom 

aRniSnuli eWvi dausabuTeblad miiCnia [Sidasaxelmwifoebrivma] sa-

samarTlom da Sedegad gaamarTla ganmcxadebeli. amitom ganmcxadeblis 

dakavebis xangrZlivoba gadaWarbebuli iyo.

95. Sesabamisad, amasTan dakavSirebiT darRveulia konvenciis me-5 

muxlis me-3 punqti.
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V. konvenciis me-5 muxlis me-4 punqtis savaraudo 
darRveva

96. ganmcxadebeli aseve Civis, rom mis mimarT dairRva konvenciis 

me-5 muxlis me-4 punqti, romelic adgens:

`yvelas, visac dakavebiT an dapatimrebiT aRekveTa Tavisufleba, 

ufleba aqvs, mimarTos sasamarTlos, romelic swrafad ganixilavs 

misi dapatimrebis marTlzomierebis sakiTxs da brZanebs gaTavi-

suflebas, Tu dapatimreba ar aris kanonieri.~

97. ganmcxadebeli Civis, rom mas ar mieca misi winaswari patimrobis 

kanonierebis gasaCivrebis SesaZlebloba, radgan kanoni krZalavda wi-

naswari patimrobis Semfardebeli sasamarTlos gadawyvetilebaTa ga-

saCivrebas.

98. mTavroba acxadebs, rom Sesabamisi Sidasaxelmwifoebrivi kanon-

mdebloba ganmcxadebels sakmaris SesaZleblobas aZlevda misi patim-

robis gasaCivrebis TvalsazrisiT. kerZod, misi patimrobis kanonierebis 

sakiTxi ganxiluli iqna saolqo sasamarTlos mier 1996 wlis 31 ivlisis 

da 14-16 oqtombris sxdomebze.

99. komisiis azriT, ganmcxadebels, me-5 muxlis me-4 punqtis sawi-

naaRmdegod, uari eTqva SesaZleblobaze, gaesaCivrebina misi winaswari 

patimrobis Sesabamisoba Sidasaxelmwifoebrivi kanonmdeblobis materi-

alur da saproceso normebTan.

100. sasamarTlo imeorebs, rom konvenciis me-5 muxlis me-4 punqti 

dakavebul an dapatimrebul pirs aniWebs uflebas, gadasinjuli iqnes 

im saproceso da materialur pirobebTan Sesabamisoba, romlebic arse-

biTia Tavisuflebis aRkveTis konvenciiseuli gagebiT `kanonierebisaT-

vis~. es niSnavs, rom kompetenturma sasamarTlom unda ganixilos ara 

marto Sidasaxelmwifoebrivi kanonmdeblobis saproceso moTxovnebTan 

Sesabamisoba, aramed dakavebis ganmapirobebeli eWvis gonivruloba da 

dapatimrebis da patimrobaSi yofnis miznis legitimuroba (ix. 1988 wlis 

29 noembris ganaCeni saqmeze Brogan and Others v. the United Kingdom, seria A, 

# 145-B, gv. 34-35, punqti 65).

me-5 muxlis me-4 punqti ar iZleva uflebas, rogorc aseTs, gasa-

Civrebuli iqnes dakavebis Semfardebeli an dakavebis gamaxangrZlivebe-

li gadawyvetilebebi, radgan aRniSnul debulebaSi laparakia ̀ sasamarT-

losTvis mimarTvaze~ da ara `gasaCivrebaze~. principSi, me-5 muxlis me-4 

punqtis moTxovnas erTi organos mier ganxilvac akmayofilebs im piro-

biT, rom procedura aris sasamarTlo xasiaTis da Sesabamis pirs aZlevs 

Sefardebuli Tavisuflebis aRkveTis xasiaTis Sesaferis garantiebs 

(ix., mutatis mutandis, 1971 wlis 18 ivnisis ganaCeni saqmeze De Wilde, Ooms 
and Versyp v. Belgium, seria A, # 12, gv. 40-41, punqti 76).

101. sasamarTlo aRniSnavs, rom saolqo sasamarTlom ganmcxadeb-

lisTvis winaswari patimrobis Semfardebel gadawyvetilebebSi ar miiRo 
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mxedvelobaSi ganmcxadeblis saCivrebi misi patimrobis ukanonobasTan 

dakavSirebiT (ix. zemoT, punqtebi 19 da 21). garda amisa, saapelacio sa-

samarTlom da uzenaesi sasamarTlos sisxlis samarTlis saqmeTa palatis 

Tavmjdomarem daadastures, rom ganmcxadeblis patimrobis kanoniereba 

sadavo iyo, magram ar Seamowmes ganmcxadeblis saCivrebi im dros moqmedi 

sakanonmdeblo SezRudvebis mizeziT (ix. zemoT, punqtebi 25 da 27).

ganmcxadeblis mier cixis administraciis winaaRmdeg warmoebuli 

samoqalaqo-samarTlebrivi warmoeba mxedvelobaSi ar miiReba me-5 mux-

lis me-4 punqtis miznebisTvis, radgan samoqalaqo saqmeTa sasamarT-

loebs ar hqondaT ganmcxadeblis gaTavisuflebis uflebamosileba, 

rasac aRniSnuli debuleba moiTxovs. nebismier SemTxvevaSi, ganmcxadeb-

lis samoqalaqo sarCelis ganxilvisas sasamarTloebi Semoifarglnen 

imis SemowmebiT, arsebobda Tu ara misi patimrobis Sesaxeb oficialuri 

brZanebebi da ar SeumowmebiaT misi patimrobis kanoniereba am brZane-

bebis safuZvelze (ix. zemoT, punqti 29).

aqedan gamomdinare, ganmcxadebels uari eTqva uflebaze, gaesaCivre-

bina is saproceso da materialuri pirobebi, romlebic aucilebeli iyo 

misi winaswari patimrobis `kanonierebisTvis~.

102. Sesabamisad, darRveulia konvenciis me-5 muxlis me-4 punqti.

VI. konvenciis 41-e muxlis savaraudo darRveva

103.  konvenciis 41-e muxlis Tanaxmad: 

`Tu sasamarTlo daadgens, rom dairRva konvencia da misi oqmebi, 

xolo Sesabamisi maRali xelSemkvreli mxaris Sidasaxelmwifoe-

brivi samarTali darRvevis mxolod nawilobrivi gamosworebis 

SesaZleblobas iZleva, saWiroebis SemTxvevaSi, sasamarTlo 

dazaralebul mxares samarTlian dakmayofilebas miakuTvnebs.~

A.  materialuri ziani

104. patimrobis gamo miuRebeli Semosavlebisa da dakarguli SesaZ-

leblobebis anazRaurebis saxiT ganmcxadebeli iTxovs 256 878 litis 

gadaxdas. igi aseve iTxovs 8 600 litis gadaxdas, romelic man daxarja 

cixeSi yofnisas damatebiT sakvebze da 1 500 litis gadaxdas, romelic 

man daxarja cixeSi yofnisas damatebiT medikamentebsa da vitaminebze.

105. mTavrobas es moTxovna dausabuTeblad miaCnia.

106. sasamarTlo Tvlis, rom ar arsebobs mizezobrivi kavSiri dad-

genil darRvevebsa da moTxovnil fulad anazRaurebas Soris (ix., mutatis 
mutandis, zemoxsenebuli baranovskis saqme, punqti 81, da zemoxsenebuli 

punzeltis saqme, punqti 103). amitom sasamarTlos dausabuTeblad miaC-

nia ganmcxadeblisTvis mis mier moTxovnili Tanxis mikuTvneba.
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B.  aramaterialuri ziani 

107. ganmcxadebeli aseve iTxovs 191 600 litis gadaxdas cixeSi 

gancdili fsiqikuri da fizikuri zianis anazRaurebis saxiT.

108. mTavrobas moTxovnili Tanxa gadaWarbebulad miaCnia.

109. sasamarTlo Tvlis, rom ganmcxadebelma namdvilad ganicada 

aramaterialuri ziani, romelic mxolod darRvevis dadasturebiT sak-

marisad ar kompensirdeba. samarTlianobis principis safuZvelze sa-

samarTlo ganmcxadebels miakuTvnebs 60 000 lits.

C.  xarjebi da danaxarjebi

110. ganmcxadebeli aseve iTxovs 85 800 lits Sidasaxelmwifoebrivi 

da konvenciuri organoebis winaSe samarTalwarmoebisas gaweuli xar-

jebis anazRaurebis saxiT da 9 052 lits Sidasaxelmwifoebrivi warmoe-

bisas gaweuli satransporto xarjebis anazRaurebis saxiT.

111. mTavrobas moTxovnili Tanxebi gadaWarbebulad miaCnia.

112. sasamarTlo imeorebs, rom imisaTvis, rom xarjebi anazRaurdes 

konvenciis 41-e muxlis safuZvelze, unda dadasturdes, rom es xarjebi 

iyo realuri da aucilebeli, aseve raodenobrivad gonivruli (sxva wya-

roebs Soris ix. saqme Nikolova v. Bulgaria [GC], # 31195/96, punqti 79, 

ECHR 1999-II).
113. sasamarTlos miaCnia, rom ganmcxadeblis mier Sidasaxelmwi-

foebrivi samarTalwarmoebisas gaweuli xarjebi ar iqna gaweuli kon-

venciis safuZvelze wayenebul mis moTxovnebTan dakavSirebiT. amitom 

sasamarTlo uars ambobs am Tanxebis mikuTvnebaze.

114. rac Seexeba advokatis gasamrjelos, sasamarTlo aRniSnavs, rom 

am xarjebis mniSvnelovani nawili dakavSirebuli iyo sisxlis samarTlis 

braldebebisgan ganmcxadeblis dacvasTan da mis saCivrebTan usamarTlo 

mopyrobis Taobaze, romlebic komisiis mier dauSveblad gamocxadda. 

es xarjebi ar aris aucilebeli xarjebi, gaweuli im darRveuli ufle-

bebis aRsadgenad, romlebic gaTvaliswinebulia konvenciis me-5 muxlis 

pirveli, me-3 da me-4 punqtebiT. samarTlianobis principis safuZvelze 

sasamarTlo ganmcxadebels miakuTvnebs 40 000 lits samarTlebrivi xar-

jebisTvis, plius damatebiTi Rirebulebis gadasaxadi, romelic SeiZle-

ba am Tanxas daericxos.

D.  procentis dakisreba gadaxdis valdebulebis gadacilebisTvis

115. sasamarTlos xelT arsebuli informaciiT, litvis kanonmdeb-

lobiT gaTvaliswinebuli procentis odenoba am ganaCenis gamotanis mo-

mentisTvis aris 9,5% weliwadSi.



79

aRniSnulis safuZvelze sasamarTlo erTsulovnad:

1. adgens, rom ganmcxadeblis daqvrivebuli meuRle uflebamosilia, 

gaagrZelos saqmis warmoeba mis nacvlad;

2. uars ambobs mTavrobis pirveladi pretenziis dakmayofilebaze;

3. adgens, rom darRveulia konvenciis me-5 muxlis pirveli punqti 

ganmcxadeblis prevenciul patimrobasTan dakavSirebiT;

4. adgens, rom darRveulia konvenciis me-5 muxlis pirveli punqti 

1996 wlis 4 ivnisidan 31 ivlisamde periodSi ganmcxadeblis winaswar 

patimrobasTan dakavSirebiT;

5. adgens, rom darRveulia konvenciis me-5 muxlis pirveli punqti 1996 

wlis 31 ivlisidan 16 oqtombramde periodSi ganmcxadeblis winaswar 

patimrobasTan dakavSirebiT;

6. adgens, rom ar aris darRveuli konvenciis me-5 muxlis me-3 punqti 

mosamarTlis an sxva Tanamdebobis pirisadmi ganmcxadeblis drou-

lad warudgenlobasTan dakavSirebiT;

7. adgens, rom darRveulia konvenciis me-5 muxlis me-3 punqti ganmcxade-

blis winaswari patimrobis xangrZlivobasTan dakavSirebiT;

8. adgens, rom darRveulia konvenciis me-5 muxlis me-4 punqti;

9. adgens, rom:

(a)  mopasuxe saxelmwifom ganmcxadebels sami Tvis vadaSi unda gadauxa-

dos Semdegi Tanxebi:

(i)  60 000 (samoci aTasi) litvuri liti aramaterialuri zianis anaz-

Raurebis saxiT;

(ii)  40 000 (ormoci aTasi) litvuri liti, plius damatebiTi Rirebu-

lebis gadasaxadi, romelic am Tanxas SeiZleba daericxos; 

(b) zemoaRniSnuli sami Tvis gasvlis Semdeg angariSsworebis TariRamde 

gadasaxdel Tanxas daericxos martivi procenti 9,5%-is odenobiT;

10. uars ambobs samarTlian dakmayofilebasTan dakavSirebiT ganmcxade-

blis sxva moTxovnebis dakmayofilebaze.

Sesrulebulia inglisur enaze, Setyobinebulia werilobiT 2000 

wlis 31 ivliss, sasamarTlos reglamentis 77-e muxlis me-2 da me-3 punq-

tebis Sesabamisad.

s. dole

   mdivani      j.-p. kosta

                   Tavmjdomare
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malhauzi CexeTis 
respublikis winaaRmdeg

Malhous v. the Czech Republic
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malhauzi CexeTis 

respublikis winaaRmdeg

(ganacxadi #33071/96)

ganaCeni

strasburgi

2001 wlis 12 ivlisi
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adamianis uflebaTa evropuli sasamarTlo

saqmeze `malhauzi CexeTis respublikis winaaRmdeg~,

(Malhous v. the Czech Republic)

adamianis uflebaTa evropulma sasamarTlom, Seikriba ra didi 

palatis saxiT Semdeg mosamarTleTa SemadgenlobiT:

b-ni l. vildhaberi, prezidenti,

q-ni e. palmi,

b-ni k.l. rozakisi,

b-ni a. pastor ridruejo,

b-ni p. kurisi,

q-ni e. tulkensi,

q-ni v. straznicka,

b-ni k. birsani,

b-ni p. lorenzeni,

b-ni k. iungveirti,

ser nikolas bratca,

b-ni j. kasadevali,

b-ni m. pelonpaa,

q-ni h.s. greve,

b-ni a.b. baka,

b-ni r. maruste,

q-ni s. botuCarova, mosamarTleebi,

da aseve 

b-ni m. de salvia, iuriskonsulti, registratoris nacvlad,

imsjela ra ganmartoebiT 2001 wlis 27 ivniss,

2001 wlis 27 ivniss miiRo Semdegi ganaCeni:
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procedura

1. saqme momdinareobs #33071/96 ganacxadidan, romelic adamia-

nis uflebaTa evropul komisiaSi (SemdgomSi `komisia~) warmodgenili 

iqna 1996 wlis 10 maiss erovnebiT Cexi b-ni ian malhauzis (SemdgomSi 

`ganmcxadebeli~) mier CexeTis respublikis winaaRmdeg adamianis ufle-

baTa da ZiriTad TavisuflebaTa konvenciis (SemdgomSi `konvencia~) ad-

remoqmedi 25-e muxlis Tanaxmad. vinaidan 1998 wlis 1 maiss ganmcxade-

beli gardaicvala, sasamarTlom mis ZmisSvils da memkvidres, b-n ian 

buCeks, ufleba misca, gaegrZelebina ganacxadi.

2. ganmcxadebeli da Semdeg b-ni buCeki, romelsac misces samarT-

lebrivi daxmareba, sasamarTloSi warmodgenilni iqnen b-ni tomas Son-

feldis, praRaSi moRvawe praqtikosi advokatis, mier. CexeTis mTavro-

ba (SemdgomSi `mTavroba~) warmodgenili iqna misi warmomadgenlis b-ni 

emerix slavikis (iusticiis saministrodan) mier.

3. ganmcxadeblis mtkicebiT, restituciis Sesaxeb samarTalwarmoe-

bis dros darRveuli iqna misi sakuTrebis ufleba da am procesze mas 

ar usargeblia damoukidebeli da miukerZoebeli sasamarTlos winaSe 

sajaro mosmeniT.

4. ganacxadi sasamarTlos gadaeca 1998 wlis 1 noembers, roca Za-

laSi Sevida konvenciis me-11 oqmi (me-11 oqmis me-5 muxlis me-2 punqti).

5. ganacxadi daewera sasamarTlos mesame seqcias (sasamarTlos 

reglamentis 52-e muxlis 1-li punqti). 1999 wlis 11 maiss am seqciis 

palatam Semdegi mosamarTleebis SemadgenlobiT: ser nikolas bratca, 

b-nebi J.-p. kosta, l. lukaidesi, p. kurisi, k. iungveirti, q-ni h. s. greve, 

v. furmani, k. traja da aseve q-ni s. dole, seqciis registratori, iuris-

diqcia am saqmeze did palatas gadasca. gadacemis Taobaze arc erT mxa-

res ar gamouTqvams protesti (konvenciis 30-e muxli da 72-e wesi).

6. didi palata dakompleqtda konvenciis 27-e muxlis me-2 da me-3 pun-

qtebis debulebebisa da sasamarTlos reglamentis 24-e muxlis Tanaxmad.

7. 2000 wlis 13 dekembris gadawyvetilebiT, dasaSvebobisa da ar-

sebiTi ganxilvis Sesaxeb mosmenis Semdeg (54-e wesis me-4 punqti), didma 

palatam ganacxadi nawilobriv daSvebulad gamoacxada im nawilSi, ro-

melic exeboda ganmcxadeblis saCivars konvenciis me-6 muxlis 1-l pun-

qtTan mimarTebaSi, rom mis saqmeze restituciis procesis dros sajaro 

mosmena ar Catarebula.

8. b-nma buCekma da mTavrobam arsebiT ganxilvaze warmoadgines 

werilobiTi komentarebi. mxareebTan moTaTbirebis Semdeg didma pala-

tam gadawyvita, rom arsebiT ganxilvaze saWiro ar iyo zepiri mosmena 

(59-e wesis me-2 punqti); mxareebma werilobiT upasuxes erTmaneTis komenta-

rebs. b-nma buCekma wamoWra konvenciis 41-e muxlis Tanaxmad samarTliani 

dakmayofilebis moTxovna, razec mTavrobam komentari warmoadgina.
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faqtebi

I. saqmis garemoebebi

9. 1949 wlis ivnisSi ganmcxadeblis mamis sakuTrebaSi myofi sasof-

lo-sameurneo miwis nakveTebi CamoerTva mas doksis raionis erovnuli 

sabWos mier (okresní národní výbor) miwis axali reformis Sesaxeb Cexo-

slovakiis # 46/1948 kanonis Tanaxmad (SemdgomSi `1948 wlis kanoni~). 

ganmcxadeblis mamas kompensacia arasodes miuRia. 1957 wels am na-

kveTebis nawili kerZo pirTa sakuTrebaSi gadavida 1948 wlis kanoniT 

gansazRvruli gadacemis proceduris dacviT. 1997 wels ganmcxadeblis 

mama gardaicvala da ganmcxadebelma moipova uflebebi qonebaze.

10. CexoslovakiaSi komunisturi reJimis damxobis Semdeg, 1991 

wlis 24 ivniss ZalaSi Sevida miwaze da sxva saxis sasoflo-sameur-

neo sakuTrebaze mesakuTreTa uflebebis regulirebis Sesaxeb kanoni 

#229/1991 (“zákon o půdě”, `miwaze sakuTrebis kanoni~). am kanonis mixed-

viT 1948 wlis kanoni ukve aRar gamoiyeneboda da am ukanaskneli kanonis 

Tanaxmad kompensaciis gareSe CamorTmeuli qoneba garkveuli pirobebiT 

SeiZleboda mis uwindel mflobels an mis memkvidres dabruneboda, Tu 

es qoneba kvlav saxelmwifos an iuridiuli piris mflobelobaSi iyo, 

magram Tu aseTi qoneba fizikur pirTa mflobelobaSi gadavida, Zvel 

mesakuTres an mis memkvidres, garkveuli gamonaklisebiT, SeeZloT mxo-

lod sxva ekvivalenturi qonebis an finansuri kompensaciis moTxovna.

11. miwis sakuTrebis Sesaxeb kanonze dayrdnobiT, ganmcxadebeli 

restituciaze gaurigda or iuridiul pirs (hradek kraloves tyis 

saxelmwifo sawarmos da lini - krasna vesis sasoflo-sameurneo ko-

operativs) Sesabamisad 1993 wlis 10 dekembersa da 1994 wlis 4 maiss. 

1994 wlis 13 oqtombers mlada boleslavis miwis saagentom (pozemkový 
úřad, `miwis saagento~) ori gadawyvetilebiT uari ganacxada restitu-

ciis Sesaxeb SeTanxmebis damtkicebaze. miwis sakuTrebis Sesaxeb kanonis 

32-e nawilis me-3 punqtze miTiTebiT, man ganacxada, rom zogi nakveTi 

1948 wlis kanonis Tanaxmad gadacemuli iqna sxvadasxva mesakuTrisaTvis 

da am  mesakuTreebma, fizikurma pirebma, TavianTi sakuTrebis ufle-

ba daamtkices am uflebaTa gadacemis aqtebiT. miwis saagentom Tavi-

si gadawyvetileba Semdeg dokumentebze dayrdnobiT gamoitana: uwin-

deli mlada boleslavis saxelmwifo notariatis 1977 wlis 26 maisis 

gadawyvetileba ganmcxadeblis mamis memkvidreobis Sesaxeb, uwindeli 

doksis raionis erovnuli sabWos 1949 wlis 7 ivnisis gadawyvetileba 

ganmcxadeblis mamis qonebis eqspropriaciis Sesaxeb, uwindeli libere-

kis regionuli erovnuli sabWos (krajský národní výbor) 1949 wlis 29 noem-

bris gadawyvetileba, romliTac modificirebuli iqna eqspropriaciis 

gadawyvetileba, da miwis reestridan (pozemková kniha) amonaweri (výpis) 
linisa da krasna vesis raionebTan dakavSirebiT. miwis saagentos aseve 

xelT hqonda 1994 wlis 23 seqtembers mlada boleslavis miwis reestris 
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ofisis (katastrální úřad) mier gacemuli uflebaTa gadacemis aqtis asli.

12. miwis saagentos mier 1994 wlis 28 seqtembers gamocemuli 

mowvevis teqstidan irkveva, rom 1994 wlis 12 oqtombrisaTvis daigegma 

mosmena, romelzec miwveulni iqnen ganmcxadebeli da misi advokati mi-

wis saxelmwifo sawarmos, miwis meurneobis kooperativis warmomadgen-

lebTan da mlada boleslavis miwis fondis (Pozemkový fond) warmomad-

genlebTan erTad. mosmenis oqmis Tanaxmad, mosmenas daeswrnen mxolod 

ganmcxadebeli da miwis saxelmwifo sawarmosa da miwis meurneobis ko-

operativis warmomadgenlebi. ganmcxadebelma uari ganacxada adminis-

traciuli samarTalwarmoebis sakiTxze komentarebis gakeTebaze da 

xeli ar moawera oqms. orive iuridiuli piris warmomadgenelma mosmena 

dasrulebamde datova.

13. 1994 wlis 11 noembers ganmcxadebelma es ori administraciuli 

gadawyvetileba gaasaCivra praRis municipalur sasamarTloSi (městský 
soud, `municipaluri sasamarTlo~). igi iTxovda mTliani qonebis resti-

tucias, sadavod xdida am qonebis nawilis SeZenas fizikuri pirebis mier 

da iTxovda Sesabamisi uflebis gadacemis aqtebis xelmisawvdomobas.

14. 1995 wlis 31 maiss municipalurma sasamarTlom saCivrebi gaaer-

Tiana da 1994 wlis 12 oqtombris administraciuli gadawyvetilebe-

bi ZalaSi datova. man daadgina, rom miwis saagentom marTebulad Tqva 

uari mTlianad restituciis Sesaxeb SeTanxmebis damtkicebaze, radgan 

am SeTanxmebiT aseve igulisxmeboda qoneba, romelze sakuTrebac fizi-

kur pirebs gadaecaT da romelic ver daubrundeboda mis uwindel me-

sakuTres. es damtkicebuli iqna yvela Sesabamisi dokumentiT, uflebis 

gadacemis Sesaxeb aqtis CaTvliT, romelic Tan erTvoda administraciul 

saqmeTa masalebs. survilis SemTxvevaSi administraciuli samarTalwar-

moebis ganmavlobaSi ganmcxadebels nebismier dros SeeZlo gascnoboda 

am dokumentebs, rogorc amas iTvaliswinebda administraciuli samar-

Talwarmoebis Sesaxeb kodeqsis 23-e nawilis 1-li punqti. municipalurma 

sasamarTlom CaTvala, rom ganmcxadeblis saqmeze saWiro ar iyo mosmenis 

Catareba, radgan faqtebi administraciuli organos mier marTebulad 

iyo dadgenili da mis winaSe gansaxilvelad mxolod kanonis ramdenime 

sakiTxi iyo warmodgenili. amasTan dakavSirebiT municipalurma sasamarT-

lom miuTiTa samoqalaqo saproceso kodeqsis 250 (f) nawilze. 

15. miwis sakuTrebis Sesaxeb kanonis me-9 nawilis me-3 punqtis (ix. 

qvemoT, 25-e punqti) Tanaxmad, saqme kvlav daubrunda miwis saagentos, 

romelmac 1995 wlis 25 ivliss axali gadawyvetileba gamoitana. miwis 

saagentom, municipaluri sasamarTlos azris Sesabamisad, romelic 

misTvis savaldebulo Zalis mqone iyo samoqalaqo saproceso kodeqsis 

250-e nawilis (r) punqtis safuZvelze, daamtkica ganmcxadeblis qoneb-

rivi uflebebi miwis nakveTebis im nawilze, romelic 1948 wlis kanonis 

Tanaxmad ar gadascemia fizikur pirebs. amave dros, man ganmcxadebels 

acnoba, rom miwis sakuTrebis Sesaxeb kanonis me-11 an me-16 nawilebis 

Tanaxmad mas SeeZlo kompensaciis moTxovna nakveTebis im nawilisaTvis, 

romelic ver ubrundeboda.
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16. 1995 wlis 14 seqtembers da 15 oqtombers ganmcxadebelma sa-

konstitucio sarCeliT mimarTa sakonstitucio sasamarTlos. igi, 

inter alia, acxadebda, rom dairRva misi sakuTrebis ufleba, rom mas aRar 

SeeZlo damatebiTi mtkicebulebebis warmodgena da rom municipalurma 

sasamarTlom ar Seatyobina gadawyvetileba ori saqmis gaerTianebis Sesa-

xeb. ganmcxadebeli, inter alia, moixmobda ZiriTadi uflebebisa da Tavi-

suflebebis qartiis (Listina základních práv a svobod) 36-e da 38-e muxlebs.

17. 1995 wlis 29 noembers sakonstitucio sasamarTlom ar daakmayo-

fila ganmcxadeblis sarCeli, miiCnia ra igi aSkarad dausabuTeblad. man 

ganacxada, rom ganmcxadeblis konstituciuri ufleba saTanado sasamarT-

lo proceduraze ar darRveula im formiT, ra formiTac municipaluri 

sasamarTlo mis saCivars ixilavda. administraciuli gadawyvetilebebis 

samarTlebrivi gadasinjvis specialuri xasiaTis gaTvaliswinebiT, sa-

samarTlos iurisdiqcia Semoifargleboda administraciuli organoebis 

mier dadgenili faqtebis safuZvelze saqmis samarTlebrivi SefasebiT. 

ganmcxadebels ar warmoudgenia mtkicebuleba, romelic miwis saagentom 

mxedvelobaSi ar miiRo, da imis ubralo gameorebiT, rom ar moswonda am 

ukanasknelis gadawyvetileba, ganmcxadebelma ver moaxerxa, samarTli-

anad gaeprotestebina miwis saagentos mier dadgenili faqtebi. ufro 

metic, sakonstitucio sasamarTlos Tanaxmad, municipalur sasamarT-

los saqmis mosmenis gareSe gadawyvetilebis miRebiT sakonstitucio 

samarTali ar daurRvevia, radgan samoqalaqo saproceso kodeqsis 250-e 

nawilis (f) punqtis Tanaxmad, roca saqmis mxolod samarTlis kuTxiT 

Sefaseba xdeba, amgvari qmedeba kanonieria.

18. 1998 wlis 1 maiss ganmcxadebeli gardaicvala, magram misma ad-

vokatma, miwis sakuTrebis Sesaxeb kanonis me-11 nawilis me-2 punqtis 

Sesabamisad, miwis saagentos winaSe daayena kompensaciis moTxovna na-

kveTebis sxva nawilebis gasxvisebis gamo. mTavrobis Tanaxmad, es moTxov-

na miwis saagentoSi jer isev ganxilvis sagania.

19. 1998 wlis 29 oqtombers ganmcxadeblis memkvidreobasTan da-

kavSirebuli samarTalwarmoeba Sewyda, vinaidan praRis me-2 raionulma 

sasamarTlom daadgina, rom ganmcxadebels ar dautovebia araviTari 

qoneba. rogorc Cans, sasamarTlo ar icnobda miwis saagentos 1995 wlis 

25 ivlisis gadawyvetilebas.

20. 2000 wlis 22 Tebervals ganmcxadeblis ZmisSvilma, b-nma buCek-

ma, raionul sasamarTlos memkvidreobasTan dakavSirebuli samarTal-

warmoebis ganaxleba mosTxova. man warmoadgina Tavisi biZis 1998 wlis 22 

martis ukanaskneli anderZi, romelSic igi dasaxelebuli iyo ganmcxadeb-

lis qonebis erTaderT memkvidred, maSin, roca ganmcxadeblis or mozr-

dil Svils memkvidreoba CamorTmeuli hqonda. memkvidreobasTan dakav-

Sirebuli samarTalwarmoeba ganaxlda 2000 wlis 21 agvistos. 2001 wlis 

28 marts praRis me-2 raionulma sasamarTlom daamtkica b-n buCeksa 

da ganmcxadeblis or Svils Soris dadebuli SeTanxmeba ganmcxadeblis 

qonebis or Tanabar wilad gayofis Taobaze.



89

II. Sesabamisi Sidasaxelmwifoebrivi samarTali

1. miwis sakuTrebis Sesaxeb kanoni

21. miwis sakuTrebis Sesaxeb kanoni aregulirebs, inter alia, im konkre-

tuli sasoflo-sameurneo da sxva qonebis (gansazRvrulia 1-l nawilSi) 

restituciis sakiTxs, romelic gadacemuli iqna saxelmwifosa Tu sxva 

iuridiuli pirebisaTvis 1948 wlis 25 Tebervalsa da 1990 wlis 1 ian-

vars Soris periodSi. me-6 nawilis 1-l punqtSi CamoTvlilia is qmede-

bebi, romlebic iZleva restituciis moTxovnis safuZvels, maT Soris, 

(b) qvepunqtSi, 1948 wlis kanonis safuZvelze kompensaciis gareSe kon-

fiskaciac.

 22. me-5 nawilis Tanaxmad, principSi restitucia evalebaT saxelm-

wifos an nebismier iuridiul pirs, romelic uZrav qonebas flobs kano-

nis ZalaSi Sesvlis droisaTvis. fizikuri pirebi valdebulni iqnebian, 

uZravi qoneba daubrunon kanonier mTxovnels mxolod me-8 nawilSi dad-

genil SemTxvevebSi, anu Tu maT an maTma naTesavebma es qoneba saxel-

mwifosagan an sxva iuridiuli pirisagan miiRes im dros moqmedi kano-

nis darRveviT an imaze dabal fasad, vidre miTiTebuli iyo nebismier 

Sesabamis fasTa regulirebis wesebSi, an ukanono upiratesobis safuZ-

velze. am SemTxvevebSi restituciis brZaneba gaicema sasamarTlo gadaw-

yvetilebiT kanonieri mTxovnelis mimarTvis safuZvelze, romelic unda 

gakeTdes 1992 wlis 31 dekembramde an eqvsi Tvis vadaSi im TariRidan, 

roca miwis saagentos gadawyvetileba uZravi qonebis restituciaze 

uaris Tqmis Sesaxeb saboloo gaxda.  nebismier sxva SemTxvevaSi im fizi-

kuri pirisaTvis gadacemuli miwis nakveTi, romelmac masze sakuTrebis 

ufleba moipova uflebaTa gadacemis aqtiT, ar eqvemdebareba restitu-

cias (32-e nawilis me-3 punqti, romelic gauqmda CexeTis sakonstitucio 

sasamarTlos gadawyvetilebiT (#166/1995, romelic ZalaSi Sevida 1995 

wlis 15 agvistos).

23. garda amisa, restitucia ar moxdeba kanonis me-11 nawilis 1-l 

punqtSi CamoTvlil SemTxvevebSi, romlebic, inter alia, gulisxmobs SemTx-

vevebs, rodesac qonebiT piradad sargeblobis ufleba Seqmnilia fizi-

kuri pirisaTvis, garda me-8 nawilSi naxsenebi garemoebebisa. aseT SemTx-

vevebSi miwis saagentom kanonier mTxovnels, misi Tanxmobis SemTxvevaSi, 

unda gadasces ekvivalenturi saxelmwifo qoneba, romelic umjobesia 

iqve axlos mdebareobdes da gansazRvruli iyos sasoflo-sameurneo mi-

wis gadanawilebis Sesaxeb kanonmdeblobis principebis Sesabamisad (me-11 

nawilis me-2 punqti).

24. Tu ar moxda restituciis uzrunvelyofa da pirs, romelsac 

restitucia ekuTvnis, kompensaciis saxiT sxva uZravi qoneba ar gadaeca, 

mas ufleba aqvs finansur kompensaciaze gansazRvruli pirobebis Tanax-

mad (me-16 nawili).

25. rac Seexeba proceduras, kanonis me-9 nawilis 1-li punqti 

gansazRvravs, rom kanonierma mTxovnelma saCivriT unda mimarTos Sesa-
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bamis miwis saagentos da, amave dros, pirisa Tu organosagan, romelic 

flobs gansaxilvel uZrav qonebas, moiTxovos restitucia. ukanaskneli 

valdebulia, 60 dRis vadaSi dados SeTanxmeba mTxovnelisaTvis qonebis 

gadacemis Sesaxeb (restituční dohoda, `restituciis Sesaxeb SeTanxmeba~). 

me-9 nawilis me-2 punqtis Tanaxmad, restituciis Sesaxeb nebismieri Se-

Tanxmeba unda daamtkicos Sesabamisma miwis saaagentom. Tu miwis saa-

gento ar daamtkicebs restituciis Sesaxeb SeTanxmebas, uflebamosil 

pirs SeuZlia es sasamarTloSi gaasaCivros. Tu sasamarTlo uars ityvis 

SeTanxmebis damtkicebaze, igi ukan gadaecema miwis saagentos arsebi-

Tad ganxilviT gadawyvetilebis misaRebad (me-9 nawilis me-3 punqti). 

es gadawyvetileba kvlav eqvemdebareba sasamarTlo gadasinjvas (me-9 

nawilis me-6 punqti).

2. administraciuli saproceso kodeqsi

26. miwis saagentoSi samarTalwarmoeba imarTeba #71/1967 kanoniT 

(administraciuli saproceso kodeqsi).

27. me-3 da me-4 nawilebi aregulireben administraciuli orga-

noebis winaSe samarTalwarmoebis arsebiT principebs. procesebi unda 

warimarTos kanonis Sesabamisad da mxareebs yovelTvis unda hqondeT 

SesaZlebloba, efeqturad daicvan TavianTi uflebebi da interesebi, 

gaaproteston saqmis faqtebi da samarTalwarmoebisTvis warmoadginon 

winadadebebi. garda amisa, mxareebi sargebloben Tanabari uflebebiT 

da aqvT erTnairi valdebulebebi. administraciuli organoebis gadaw-

yvetilebebi unda daefuZnos sando saSualebiT dadgenil faqtebs.

28. 21-e nawilis Tanaxmad, administraciulma organom zepiri mos-

mena unda dagegmos, Tu amas moiTxovs saqmis xasiaTi, kerZod, roca ase-

Ti mosmena wvlils Seitans gansaxilveli sakiTxis garkvevaSi. procesis 

mxareebi gamoZaxebulni unda iqnen zepir mosmenaze dasaswrebad da maT 

unda SesTavazon saqmis ganxilvisas TavianTi komentarebisa da wina-

dadebebis warmodgena. zepiri mosmenebi sajaro ar aris, Tu specialuri 

samarTlebrivi wesi sxvagvarad ar gansazRvravs an Tu administraciuli 

organo ar gadawyvets mosmenis sajarod Catarebas.

29. 23-e nawilis 1-li punqtis Tanaxmad, administraciuli procesis mxa-

reebs da maT warmomadgenlebs ufleba aqvT, xeli miuwvdebodeT dokumente-

bze da am dokumentebidan, garda kenWisyris oqmisa, gaakeTon amonawerebi.

30. 32-e nawilis 1-li punqtis Tanaxmad, administraciul organoebs 

evalebaT, zustad da srulad daadginon yvela faqti. am mizniT maT 

unda moipovon yvela saWiro damxmare dokumenti da monacemi.

3. samoqalaqo saproceso kodeqsi

31. administraciuli organoebis gadawyvetilebaTa kanoniereba 

SeiZleba gadasinjuli iqnes sasamarTloebis mier samoqalaqo sapro-

ceso kodeqsis IV nawilis safuZvelze.



91

32. Sesabamis dros 250-e nawilis (f) punqti (gauqmda CexeTis sa-

konstitucio sasamarTlos #269/96 gadawyvetilebiT, romelic ZalaSi 

Sevida 1997 wlis 1 maiss) sasamarTloebs aZlevda uflebas, Cveulebriv 

saqmeebze gadawyvetileba gamoetanaT zepiri mosmenis gareSe, kerZod, es 

exeboda iseT saqmeebs, roca eWvs ar iwvevs is faqti, rom administraci-

ulma organom faqtebi marTebulad daadgina da ganixileba mxolod 

samarTlebrivi sakiTxebi.

33. 250-e nawilis (i)(1) punqtis Tanaxmad, administraciuli organoe-

bis gadawyvetilebaTa gadasinjvisas sasamarTloebi mxedvelobaSi iRe-

ben faqtebs, rogorc isini arsebobda administraciuli gadawyvetilebis 

miRebis momentisaTvis.

34. 250-e nawilis (m)(3) punqtis Tanaxmad, sasamarTloSi procesis 

mxareebi arian im administraciul organoSi procesis mxareebi, romlis 

gadawyvetilebis gadasinjvac xdeba.

35. 250-e nawilis (q) punqtis Sesabamisad, rodesac sasamarTlo admi-

nistraciuli organos gadawyvetilebis gadasinjvisas zepiri mosmenis ga-

reSe gadawyvetilebas ar iRebs, man SeiZleba iseTi mtkicebuleba miiRos, 

romelic aucilebelia gansaxilveli gadawyvetilebis gadasinjvisaTvis.

36. 250-e nawilis (r) punqtis mixedviT, Tu sasamarTlo adminis-

traciuli organos gadawyvetilebas auqmebs, es ukanaskneli, axali 

gadawyvetilebis miRebisas, valdebulia, gaiTvaliswinos sasamarTlos 

mier gamoxatuli samarTlebrivi mosazreba.

37. 250-e nawilis (s) punqtis Sesabamisad, administraciuli organos 

gadawyvetilebis gadasinjviT miRebuli sasamarTlos gadawyvetileba 

samarTlebriv gadasinjvas aRar eqvemdebareba, me-2 qvepunqtSi CamoTvli-

li SemTxvevebis garda (romlebic winamdebare saqmeSi saxeze ar gvaqvs).

38. 156-e nawilis Tanaxmad, gadawyvetilebis gamocxadeba unda 

moxdes sajarod. dadgenili praqtikis mixedviT, unda moxdes gadaw-

yvetilebis sajarod gamocxadebis Cawera, im SemTxvevebSic, rodesac 

gadawyvetileba zepiri mosmenis gareSe cxaddeba.

4. kanoni #284/1991 miwis regulirebisa da miwis 

saagentoebis Sesaxeb

39. me-11 nawilis 1-li punqtis Tanaxmad, raionis miwis saagentoebi 

raionuli saagentoebis avtonomiuri departamentebia (samostatné referáty).

5. raionuli saagentoebis Sesaxeb kanoni

40. Sesabamisi droisaTvis raionuli saagentoebis statusi da kom-

petencia gansazRvruli iyo #425/1990 kanoniT. es kanoni gauqmda 2000 

wlis 12 noembers, roca ZalaSi Sevida axali kanoni raionuli saagentoe-

bis Sesaxeb (#147/2000).

41. me-2 nawili raionul saagentoebs gansazRvravs, rogorc ad-

ministraciul organoebs, romlebic adgilobriv saxelmwifo adminis-
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trirebas axorcieleben TavianT teritoriebze. kanoni raionul saa-

gentoebs uflebamosils xdis, TavianT teritoriebze ganaxorcielon 

adgilobrivi saxelmwifo administrireba. me-14 nawilis Tanaxmad, raio-

nuli saagentoebis saqmianobis ganxorcielebas marTavs da akontrolebs 

saxelmwifo.

42. me-8 nawilis 1-li punqtis Tanaxmad, raionuli saagentos ufross 

(přednosta) Sinagan saqmeTa ministris wardginebiT niSnavs da aTavisuf-

lebs mTavroba.

43. me-8 nawilis me-5 punqtis Tanaxmad, raionuli saagentoebis 

mrCevlebi am saagentoebis ufrosebs eqvemdebarebian.

samarTali

I. konvenciis me-6 muxlis 1-li punqtis 
savaraudo darRveva

44. ganmcxadebeli Civis, rom restituciis Sesaxeb samarTalwar-

moebisas ar usargeblia damoukidebeli da miukerZoebeli sasamarTlos 

mier sajaro mosmeniT.

45. konvenciis me-6 muxlis 1-li punqtis Sesabamis nawilSi naTqvamia:

`samoqalaqo uflebaTa da movaleobaTa gansazRvrisas ... yvelas 

aqvs misi saqmis samarTliani da saqveyno ganxilvis ufleba ... da-

moukidebeli da miukerZoebeli sasamarTlos mier. ... sasamarTlo 

gadawyvetileba cxaddeba saqveynod, Tumca mTel sasamarTlo pro-

cesze an mis nawilze presa da sazogadoeba SeiZleba ar dauSvan de-

mokratiul sazogadoebaSi moralis, sazogadoebrivi wesrigis an 

erovnuli uSiSroebis interesebidan gamomdinare, agreTve, rode-

sac amas moiTxovs arasrulwlovanTa interesebi an mxareTa piradi 

cxovrebis dacva, an ramdenadac, sasamarTlos azriT, es mkacrad 

aucilebelia gansakuTrebuli garemoebebis arsebobisas, rodesac 

sajarooba zians miayenebda marTlmsajulebis interesebs.~

A. mxareTa mosazrebebi

1. mTavrobis pozicia

46. mTavrobam xazi gausva, rom arsebobs ori tipis gadawyvetileba, 

romelic miwis saagentos SeuZlia miiRos restituciis samarTalwar-

moebisas: pirveli, miwis sakuTrebis Sesaxeb kanonis me-9 nawilis me-2 da 

me-3 punqtebis Tanaxmad miRebuli gadawyvetileba, romelic amtkicebs 

an uars ambobs restituciis Sesaxeb SeTanxmebis damtkicebaze, da meore, 

kanonis me-9 nawilis me-4 punqtis Tanaxmad miRebuli gadawyvetileba, 
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romelic gansazRvravs kanonieri mTxovnelis qonebriv uflebebs, Tu 

mas uari eTqva SeTanxmebis damtkicebaze.

47. winamdebare saqmeSi miwis saagentom, pirveli tipis samarTalwar-

moebisas, administraciuli saproceso kodeqsis 21-e nawilis Tanaxmad, 

1994 wlis 12 oqtombers zepiri mosmena gamarTa. am mosmenis oqmis mixed-

viT mosmenas eswrebodnen ganmcxadebeli da ori Sesabamisi iuridiuli 

piris warmomadgenlebi. Tumca ganmcxadebels samarTalwarmoebis pro-

cesSi aranairi protesti ar gamouxatavs sadavo miwis sakuTrebasTan da-

kavSirebiT. mTavrobis TqmiT, miwis am nakveTebis fizikuri pirebisaTvis 

gadacemis aqtebi samarTalwarmoebis dasawyisSive daerTo administraci-

ul masalebs, romlebzec ganmcxadebels xeli miuwvdeboda. mTavroba 

acxadebs, rom 1994 wlis 12 oqtombers mosmenaze ganmcxadebelma namd-

vilad ganacxada, rom uars ambobda restituciis Sesaxeb SeTanxmebaze, 

roca Seityo, rom miwis garkveuli nawili mas ver daubrundeboda.

48. samarTlebrivi gadasinjvis Semdgom procesebSi municipa-

lurma sasamarTlom ganixila mxolod is garemoebebi, romlebzec miwis 

saagentom Tavisi gadawyvetileba daafuZna da romlebic aSkarad Canda 

administraciul masalebSi, radgan eWvs ar iwvevda fizikuri pirebis 

sakuTrebis uflebebi miwis sadavo nakveTebze. am garemoebebSi sajaro 

mosmenis Catarebas, mTavrobis azriT, ganmcxadeblis saqmis ganxilvi-

saTvis aranairi arsebiTi mniSvneloba ar eqneboda. Tumca municipalur 

sasamarTlos sajaro mosmena ar Cautarebia, magram 1995 wlis 31 mai-

sis gadawyvetileba, romliTac man ZalaSi datova miwis saagentos ori 

gadawyvetileba restituciis Sesaxeb SeTanxmebis damtkicebaze uaris 

Tqmis Taobaze, gamocxadda sajarod, rogorc amas samoqalaqo sapro-

ceso kodeqsis 156-e nawili iTvaliswinebs.

49. mTavrobam damatebiT aRniSna, rom es ar iyo saqmeze saboloo 

gadawyvetileba, sadavo miwaze ganmcxadeblis sakuTrebis uflebis 

gansazRvris farglebi miwis saagentoSi Semdgomi samarTalwarmoebis sa-

gani iyo. am konteqstSi mTavrobam xazgasmiT aRniSna, rogorc es dasaS-

vebobis stadiazec gaakeTa, rom ganmcxadebels SeeZlo miwis saagentos 

1995 wlis 25 ivlisis gadawyvetileba gaesaCivrebina, rogorc amas gu-

lisxmobda miwis sakuTrebis Sesaxeb kanonis me-9 nawilis me-6 punqti. 

ase rom gaekeTebina, mas SeeZleboda municipaluri sasamarTlosaTvis am 

administraciuli gadawyvetilebis Tavidan, sajaro mosmenaze, ganxilva 

moeTxova. garda amisa, ganmcxadebels SeeZlo samoqalaqo sarCeli Seeta-

na kompetentur raionul sasamarTloSi, miwis sakuTrebis Sesaxeb kanonis 

me-8 nawilis 1-li punqtis Sesabamisad, da sadavo gaexada misi mamis sa-

kuTrebis Sesabamisi fizikuri pirebisaTvis gadacemis kanoniereba.

2. ganmcxadeblis pozicia

50. ganmcxadebeli ar daeTanxma mTavrobis argumentebs. man gaa-

protesta mTavrobis mtkiceba imis Sesaxeb, rom sadavo miwis mflobeli 

fizikuri pirebis saxelze gacemuli uflebaTa gadacemis aqtebi 1991 
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wels administraciuli samarTalwarmoebis dasawyisidanve Tan erTvo-

da administraciuli saqmis masalebs. ganmcxadeblis mtkicebiT, isini 

Seiqmna 1994 wlis 23 seqtembers miwis saagentos mier da, Sesabamisad, 

ver iqneboda TandarTuli administraciuli saqmis masalebze am Tari-

Ramde, rac TavisTavad restituciis Sesaxeb 1993 wlis 10 dekembrisa da 

1994 wlis 4 maisis SeTanxmebebis Semdgomi periodia.

51. ganmcxadebelma aseve aRniSna, rom arc miwis saagentos da arc 

municipalur sasamarTlos ar umsjeliaT im faqtze, rom marTalia, 

sadavo miwebi CamorTmeuli iqna 1949 wels da fizikuri pirebisaTvis 

gadacemuli 1957 wels, magram isini kvlav rCeboda tyis saxelmwifo 

sawarmos an miwismeurneobis kooperativis kontrolis qveS. maSasadame, 

fizikuri pirebi formalurad flobdnen miwas, magram arasodes gamou-

yenebiaT. ganmcxadebeli amtkicebda, rom administraciuli saqmis masa-

lebSi ar iyo raime iseTi dokumenti, romelic Seicavda raime detals 

miwebis mesakuTreTa Sesaxeb. am garemoebebSi ar SeiZleboda imis Tqma, 

rom saqmis faqtebi marTebulad iqna dadgenili miwis saagentos mier. 

Tumca municipalurma sasamarTlom, gamoiyena ra samoqalaqo saproceso 

kodeqsis 250-e nawilis (f) punqti, ganmcxadebels SesaZlebloba ar misca, 

es protesti sajaro mosmenaze daeyenebina.

52. ganmcxadebeli askvnis, rom im droisaTvis sakonstitucio sa-

samarTlom restituciis ramdenime saqmeze gaauqma gadawyvetilebebi, 

romlebic miRebuli iqna sajaro mosmenis gareSe samoqalaqo saproceso 

kodeqsis 250-e nawilis (f) punqtis Tanaxmad. ZiriTadi uflebebisa da 

Tavisuflebebis Sesaxeb qartiis 38-e muxlisa da konvenciis me-6 mux-

lis moxmobiT, sakonstitucio sasamarTlom daadgina, rom sapirispiro 

argumentebis Semcveli saqmeebi ar SeiZleba miCneuli iqnes ubralo 

saqmeebad. magaliTad, #II. ÚS 269/95 gadawyvetilebaSi sakonstitucio 

sasamarTlom garkveviT aRniSna, rom `restituciis Sesaxeb saqmeebi ar 

SeiZleba kvlav iqnes ganxiluli sajaro mosmenis gareSe maTi sirTulis 

da im faqtis mxedvelobaSi miRebiT, rom qonebrivi uflebebis CamorT-

mevis faqts adgili hqonda didi xnis win~. msgavsad amisa, 1994 wlis 

29 noembers sakonstitucio sasamarTlom gaauqma praRis municipaluri 

sasamarTlos mier sajaro mosmenis gareSe restituciis sxva saqmeze ga-

motanili gadawyvetileba (gadawyvetileba #Pl. ÚS 41/94), daadgina ra, 

rom `samoqalaqo saproceso kodeqsis 250-e nawilis (f) punqtSi naxsenebi 

saqmeebi, kanonmdeblis Tanaxmad, aris saqmeebi, romlebSic saWiro mtki-

cebuleba amoRebuli iqna da TviT saqmeebi sakmaod naTelia da gansa-

xilvelia marTlac mxolod kanonis debulebebi~.

53. ganmcxadebelma damatebiT aRniSna, rom igi ar gamouZaxiaT mu-

nicipaluri sasamarTlos mier 1995 wlis 31 maiss gadawyvetilebis sa-

jaro gamocxadebaze.

54. da bolos, ganmcxadebeli amtkicebs, rom miwis saagentos 1995 

wlis 25 ivlisis gadawyvetileba ver gasaCivrdeboda municipalur sa-

samarTloSi, radgan sakiTxs ganixilavdnen, rogorc res iudicata. is faqti, 

rom misi sakonstitucio sarCelis wardgenisas yvela xelmisawvdomi sa-
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Sualeba iqna gamoyenebuli, aseve daadastura sakonstitucio sasamarT-

lom, romelmac uari ar Tqva ganmcxadeblis sarCelis miRebaze sakon-

stitucio sasamarTlos Sesaxeb kanonis debulebebis Tanaxmad, romelic 

yvela saSualebis winaswar amowurvas moiTxovs.

B. sasamarTlos Sefaseba

55. sasamarTlo aRniSnavs, rom sasamarTlo mosmenis sajarod Cata-

reba me-6 muxlis 1-l punqtSi gaTvaliswinebuli ZiriTadi principia. 

es sajaro xasiaTi procesis mxareebs icavs sazogadoebis yuradRebis 

gareSe samarTalwarmoebis saidumlod ganxorcielebisagan; es aris 

erT-erTi saSualeba, ris safuZvelzec sasamarTlo ndobas inarCunebs. 

samarTalwarmoebis gamWvirvaled Catarebisas sajarooba xels uwyobs 

me-6 muxlis 1-li punqtis miznis, saxeldobr, samarTliani sasamarTlos 

Catarebis, miRwevas, garantiisa, romelic, konvenciis mniSvnelobiT, 

nebismieri demokratiuli sazogadoebis erT-erTi ZiriTadi principia 

(ix. magaliTad, 1995 wlis 36 seqtembris gadawyvetileba saqmeze Diennet 
v. France, seria A # 325-A, gv. 14-15, punqti 33).

56. winamdebare saqmeSi ganmcxadebeli principSi uflebamosili 

iyo, esargebla sajaro mosmeniT, radgan me-6 muxlis 1-li punqtis meore 

winadadebaSi dadgenili arc erTi gamonaklisi ar gamoyenebula (ix. saq-

meze Håkansson and Sturesson 1990 wlis 21 Tebervlis gadawyvetileba, se-

ria A # 171-A, gv. 20, punqti 64). es gamonaklisebi ar mouxmiaT erovnul 

procesebSi. kerZod, sakonstitucio sasamarTlos, romelmac, inter alia, 
ganixila winamdebare saqmeSi sajaro mosmenis ararsebobis sakiTxi, ar 

miumarTavs gamonaklisebisaTvis. arc mTavrobas mouxmia me-6 muxlis 

1-li punqtis meore winadadeba.

57. sasamarTlo aRniSnavs, rom saqmeze Catarebuli erTaderTi 

mosmena 1994 wlis 12 oqtombers gaimarTa mlada boleslavis miwis saa-

gentos mier. am mosmenis oqmis Tanaxmad, ganmcxadeblis moTxovnebi 

restituciis Sesaxeb ganxiluli iqna misi da orive iuridiuli piris 

warmomadgenelTa TandaswrebiT. am ukanasknelT moeTxovaT, aRedginaT 

ganmcxadeblisaTvis CamorTmeuli qoneba, romelic adre mis mamas ekuT-

vnoda. Tumca miwis saagento ar SeiZleba miCneuli iqnes organod, ro-

melic akmayofilebs konvenciis me-6 muxlis 1-li punqtis mniSvnelobiT 

sasamarTlosaTvis aucilebeli damoukideblobis moTxovnebs. sasamarT-

lo aRniSnavs, rom miwis saagento raionuli saagentos avtonomiuri 

departamentia, romelic mTavrobis kontrolis safuZvelze asrulebs 

adgilobriv saxelmwifo administrirebas (ix. punqtebi 40-43). raionu-

li saagentos ufrosis daniSvnas kontrols uwevs aRmasrulebeli da 

misi mrCevlebic ufross eqvemdebarebian (ix., agreTve, saqmeze Kadubec v. 
Slovakia 1998 wlis 2 seqtembris gadawyvetileba, moxsenebebi ganaCenebisa 

da gadawyvetilebebis Sesaxeb 1998-VI, gv. 2531, punqti 57). nebismier Sem-

TxvevaSi, am administraciuli organos winaSe mosmena sajaro ar yo-

fila, igi Ria iyo mxareebisa da maTi warmomadgenlebisaTvis.
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58. simarTlea, rom 1994 wlis 12 oqtombris miwis saagentos gadaw-

yvetilebebi eqvemdebareboda sasamarTlo gadasinjvas da ganmcxade-

belma isini gaasaCivra municipalur sasamarTloSi da sakonstitucio 

sasamarTloSi. Tumca arc erTma am sasamarTloTagan ar gamarTa sajaro 

mosmena. rac Seexeba municipalur sasamarTloSi samarTalwarmoebas, sa-

samarTlo aRniSnavs, rom ganmcxadebels ar mouTxovia sajaro mosmenis 

Catareba. Sesabamisad, Cndeba kiTxva, ganmcxadebelma uari xom ar Tqva 

mosmenis uflebaze (ix. zemoxsenebuli gadawyvetileba saqmeze Håkansson 
and Sturesson, gv. 20-21, punqti 67; 1993 wlis 24 ivnisis gadawyvetileba 

saqmeze Schuler-Zgraggen v. Switzerland, seria A # 263, gv. 19-20, punqti 58; 

1993 wlis 21 seqtembris gadawyvetileba saqmeze Zumtobel v. Austria, seria A  

# 268-A, gv. 14, punqti 34).

59. sasamarTlo aRniSnavs, rom municipalur sasamarTlos Tavisi 

gadawyvetileba, ar Caetarebina mosmena, imaze ar daufuZnebia, rom 

ganmcxadebelma igi ar moiTxova. man ex offi cio ganixila, kmayofildeboda 

Tu ara samoqalaqo saproceso kodeqsis 250-e nawilis (f) punqtSi CamoTv-

lili pirobebi mosmenis Catarebis Sesaxeb da daaskvna, rom es namdvilad 

ase iyo (ix. punqti 14). sakonstitucio sasamarTlom daadastura mu-

nicipaluri sasamarTlos daskvna. am garemoebebSi sasamarTlo gadam-

wyvet mniSvnelobas ver mianiWebs im faqts, rom ganmcxadebels mosmena 

calsaxad ar mouTxovia, man unda gaagrZelos sakiTxis damoukideblad 

Sefaseba me-6 muxlis moTxovnebis Sesabamisad.

60. amasTan dakavSirebiT sasamarTlo aRniSnavs, rom municipaluri 

sasamarTlos iurisdiqcia sakiTxis mxolod samarTlebrivi SefasebiT ar 

Semoifargleboda, aramed aseve vrceldeboda imis Sefasebaze, Tu ram-

denad marTebulad moxda faqtebis dadgena administraciuli organos 

mier. municipalur sasamarTlos aseve SeeZlo, saWiroebis SemTxvevaSi, 

mtkicebulebis miRebac (ix. punqti 35). Tavis mxriv, municipaluri sa-

samarTlosadmi ganmcxadeblis mimarTvebi (ix. punqti 13) miuTiTebda, 

rom mis sarCels SeeZlo faqtobrivi sakiTxebis dasmac (ix. saqmeze Fredin 
v. Sweden 1994 wlis 23 Tebervlis gadawyvetileba, seria A # 283, gv. 11, 

punqti 22). municipaluri sasamarTlos daskvnis, rom administraciuli 

organos mier faqtebi marTebulad iqna dadgenili, kiTxvis niSnis qveS 

dayenebis gareSe sasamarTlo, iTvaliswinebs ra gadawyvetilebis mniSv-

nelobas ganmcxadeblisaTvis, askvnis, rom am garemoebebSi me-6 muxlis 

1-li punqti moiTxovs sasamarTlos winaSe zepir mosmenas.

61. garda amisa, sasamarTlo aRniSnavs, rom Semdgomi administraci-

uli samarTalwarmoebisas miwis saagentom, romlisTvisac savaldebulo 

iyo municipaluri sasamarTlos 1995 wlis 31 maisis gadawyvetileba, ar 

daniSna saqmis damatebiTi mosmena mxareebTan erTad. sasamarTlo ad-

gens, rom Tumca ganmcxadebels SeeZlo, moeTxova miwis saagentos 1995 

wlis 25 ivlisis gadawyvetilebis gadasinjva sasamarTlos mier, magram 

ararealuria davaskvnaT, rom municipaluri sasamarTlos adrindel 

dadgenilebebze dafuZnebul administraciul gadawyvetilebasTan da-

kavSirebuli amgvari gadasinjvis samarTalwarmoebisas sasamarTlo ze-
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piri mosmenis Catarebas brZanebda im mizniT, rom arsebiTad ganexila 

igive sakiTxebi, romlebzec man ukve daadgina, rom es sakiTxebi xvde-

boda 250-e nawilis (f) punqtis gamoyenebis farglebSi. ufro metic, sa-

konstitucio sasamarTlos Tavis zemoxsenebul gadawyvetilebaSi, rom-

lis miRebisas man kargad icoda miwis saagentos 1995 wlis 25 ivlisis 

gadawyvetilebis Sesaxeb, araferi uTqvams imasTan dakavSirebiT, rom 

SesaZlebelia am ukanaskneli gadawyvetilebis SesaZlo sasamarTlo ga-

dasinjvis mimarT sxvadasxvagvari mosazrebis gamoyeneba. am garemoebebSi 

sasamarTlo mniSvnelobas ver mianiWebs mTavrobis mier xazgasmuli, mi-

wis saagentos ori administraciuli gadawyvetilebis savaraudod sxva-

dasxva xasiaTs (ix. punqti 46). sasamarTlo ixsenebs, rom samoqalaqo 

saproceso kodeqsis 250-e nawilis (f) punqti im droisaTvis kvlav Za-

laSi iyo da sakonstitucio sasamarTlom namdvilad daadgina, rom misi 

gamoyeneba ganmcxadeblis saqmeSi davas ar iwvevda.

62. garda amisa, sasamarTlo aRniSnavs, rom sakonstitucio sasamarT-

loSi samarTalwarmoeba aseve sajaro mosmenis gareSe Catarda. Tumca es 

samarTalwarmoeba, romelic sakiTxTa konstituciurobis SefasebiT Semoi-

fargleboda, ar gulisxmobda restituciis Sesaxeb samarTalwarmoebaSi 

ganmcxadeblis samoqalaqo uflebebis pirdapir da srul gansazRvras. Sesa-

bamisad, am procesze sajaro mosmena ver gamoasworebda samarTalwarmoe-

bis gadamwyvet etapze mosmenis Cautareblobas, roca restituciis Sesaxeb 

ganmcxadeblis moTxovna arsebiTad ganixileboda. da bolos, sasamarTlos 

miaCnia, rom ganmcxadebeli ar iyo valdebuli, miwis sakuTrebis Sesaxeb 

kanonis me-8 nawilis Tanaxmad, wamoewyo sasamarTlo samarTalwarmoeba. sa-

samarTlos winamdebare saqmeSi ainteresebs samarTalwarmoeba kanonis me-9 

nawilis Sesabamisad, romelic aqtiurad warimarTa.

63. Sesabamisad, sasamarTlo adgens, rom dairRva me-6 muxlis 1-li 

punqti, vinaidan ganmcxadeblis mier gasaCivrebuli restituciis Sesa-

xeb samarTalwarmoebisas ar momxdara damoukidebeli da miukerZoebeli 

sasamarTlos winaSe sajarod mosmena.

II. konvenciis 41-e muxlis gamoyeneba

64. konvenciis 41-e muxli iTvaliswinebs:

`Tu sasamarTlo daadgens, rom dairRva konvencia da misi oqmebi, 

xolo Sesabamisi maRali xelSemkvreli mxaris Sidasaxelmwifoe-

brivi samarTali darRvevis mxolod nawilobrivi gamosworebis 

SesaZleblobas iZleva, saWiroebis SemTxvevaSi, sasamarTlo 

dazaralebul mxares samarTlian dakmayofilebas miakuTvnebs.~

A. ziani

65. ganmcxadeblis ZmisSvili, b-ni buCeki, materialuri zianisaTvis 
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kompensaciis saxiT iTxovda 1 489 051 Cexur kronas im miwebis safasurad, 

romlebic ganmcxadebels veRar daubrundeboda, da sargeblis dakargvis 

sakompensaciod 588 852 Cexur kronas 1994 wlis 4 maisidan, dRidan, roca 

lini –krasna vesis miwismoqmedebis kooperativi Sevida ganmcxadebelTan 

restituciis Sesaxeb garigebaSi (ix. punqti 11), 2001 wlamde.

66. mTavroba amtkicebs, rom ar arsebobda mizez-Sedegobrivi kav-

Siri ganmcxadeblis ZmisSvilis mier moTxovnil Tanxasa da restituciis 

Sesaxeb samarTalwarmoebisas konvenciis me-6 muxlis 1-li punqtis Sesa-

Zlo darRvevas Soris.

67. sasamarTlo pirvel rigSi ixsenebs, rom winamdebare ganacxadis 

dasaSvebobis ganxilvisas man cno b-ni buCekis locus standi, mihyoloda 

ganacxads 1998 wlis 1-li maisidan, ganmcxadeblis gardacvalebis dRi-

dan (ix. punqti 7). sasamarTlom aRniSna, rom cnoba b-ni buCekis ufle-

bamosilebisa, mihyoloda ganacxads arc erT SemTxvevaSi gavlenas ar 

axdenda ganmcxadeblis mier warmodgenili saqmis Tavdapirvel fargleb-

ze. sasamarTlo miiCnevs, rom aseT SemTxvevebSi pirs, romelic ufle-

bamosilia, gaagrZelos ganmcxadeblis ganacxadi ganmcxadeblis sikvdi-

lis Semdeg, aseve SeuZlia ganmcxadeblis nacvlad daayenos moTxovna 

konvenciis 41-e muxlisa da sasamarTlos reglamentis me-60 wesis Se-

sabamisad samarTlian dakmayofilebaze.

68. sasamarTlo aRniSnavs, rom Tanxa moTxovnilia materialuri zia-

nis gamo im miwebis safasurad, romlebic ganmcxadebels aRar daubrunda, 

da am miwebis auTviseblobiT sargeblis dakargvis gamo. ganmcxadeblis 

ZmisSvili principSi kompensacias iTxovs misi biZis qonebis eqspropria-

ciis gamo, rac, misi azriT, ukanono qmedeba iyo. Tumca ganmcxadeblis 

saCivari konvenciis pirveli oqmis pirveli muxlis safuZvelze dauSve-

blad iqna miCneuli. erTaderTi saCivari, romelic sasamarTlom arse-

biT ganxilvaze dauSva, iyo saCivari konvenciis me-6 muxlis 1-li punqtis 

Tanaxmad damoukidebeli da miukerZoebeli sasamarTlos winaSe sajaro 

mosmenis ararsebobis Sesaxeb. amasTan mimarTebaSi sasamarTlo darw-

munebuli ar aris, dadgeboda Tu ara igive Sedegi, restituciis Sesaxeb 

samarTalwarmoeba sxvagvarad rom warmarTuliyo, magaliTad, erovnul 

sasamarTloebSi sajaro mosmena rom gamarTuliyo.

69. ufro metic, sasamarTlo iTvaliswinebs, rom 1998 wlis 3 ivliss 

ganmcxadeblis advokatma, miwis sakuTrebis Sesaxeb kanonis me-11 nawilis 

me-2 punqtis Sesabamisad, miwis saagentos mimarTa TxovniT miwis sxva na-

kveTebis gadacemiT kompensaciis Taobaze da es moTxovna jer isev ganixile-

ba miwis saagentoSi (ix. punqti 18) da ar aris winamdebare saCivris sagani.

70. Sesabamisad, sasamarTlo miiCnevs, rom ganmcxadeblis ZmisSvilma 

ver SeZlo imis Cveneba, rom arsebobda mizezobrivi kavSiri materialuri 

zianisaTvis mis mier moTxovnil Tanxasa da sasamarTlos mier dadgenil 

me-6 muxlis 1-li punqtis darRvevas Soris. Sesabamisad, materialuri 

zaralis gamo misi moTxovna uaryofili unda iqnes.

71. sasamarTlo aRniSnavs, rom ganmcxadeblis ZmisSvils me-6 mux-

lis 1-li punqtis darRveviT miyenebuli aramaterialuri zianisaTvis 
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kompensacia ar mouTxovia. nebismier SemTxvevaSi, samoqalaqo saproceso 

kodeqsis 250-e nawilis (f) punqtis gamoyenebas, rac xazs usvamda am dar-

Rvevas, ziani piradad b-ni buCekisaTvis ar moitania, radgan es debuleba 

ukve gauqmebuli iyo saqmeSi misi CarTvis droisaTvis. am garemoebebSi 

sasamarTlo adgens, rom mis mier me-6 muxlis 1-li punqtis darRvevis 

dadgena TavisTavad sakmarisad samarTliani dakmayofilebaa nebismier 

aramaterialur zianTan mimarTebaSi, rac ganmcxadebels am debulebis 

darRveviT SeiZleboda ganecada.

B. danaxarjebi

72. ganmcxadeblis ZmisSvili sasamarTlos sTxovda, mieniWebina 

misTvis 340 420,50 Cexuri krona, naangariSevi Sidasaxelmwifoebrivi 

samarTlis kursiT, im xarjebisa da danaxarjebisaTvis, romlebic man 

gaiRo rogorc erovnul organoebSi, ise konvenciis organoebis winaSe 

samarTalwarmoebisas. b-nma buCekma damatebiT aRniSna, rom ganmcxadeb-

lis danaxarjebi dafaruli iqna komisiis mier misTvis gaweuli samarT-

lebrivi daxmarebiT (ix. punqti 2).

73. mTavroba amtkicebda, rom Tanxa gadametebiT iyo moTxovnili 

da ganmcxadeblis ZmisSvilma ver aCvena, rom is xarjebi da danaxar-

jebi, rasac igi iTxovda, aucilebleblobiT iyo gamowveuli. man aseve 

aRniSna, rom ganmcxadebelma da misma ZmisSvilma konvenciis organoebis 

winaSe isargebles samarTlebrivi daxmarebiT.

74. sasamarTlo adgens, rom, misi precedentuli samarTlis Tanax-

mad, imisaTvis, rom anazRaurdes danaxarjebi, dazaralebul mxares 

isini daxarjuli unda hqondes konvenciis darRvevis Tavidan acilebis 

an gamosworebis mizniT da es unda daadginos sasamarTlom da gamoas-

woros mdgomareoba. aseve naCvenebi unda iqnes, rom es danaxarjebi nam-

dvilad da saWiroebisamebr iqna gaRebuli da moTxovnilia gonivruli 

Tanxa (sxva wyaroebs Soris ix. Philis v. Greece (# 1), 1991 wlis 27 agvistos 

gadawyvetileba, seria A # 209, gv. 25, punqti 74, da Nikolova v. Bulgaria, 
1999 wlis 25 martis gadawyvetileba, moxsenebebi ganCinebebisa da gadaw-

yvetilebebis Sesaxeb, 1997-II, gv. 227, punqti 79).  sasamarTlo aRniSnavs, 

rom b-nma buCekma daadastura, rom misi biZis konvenciis organoebis wi-

naSe samarTalwarmoebasTan dakavSirebuli danaxarjebi dafaruli iqna 

komisiis mier miniWebuli samarTlebrivi daxmarebiT. sasamarTlom aseve 

aRniSna, rom memkvidreobis Sesaxeb samarTalwarmoebisas gaweuli xar-

jebi ver iqneboda daxarjuli im darRvevis Tavidan asacileblad an 

gamosasworeblad, romelic gavlenas axdenda restituciis samarTal-

warmoebaze. Sesabamisad, sasamarTlo miiCnevs, rom moTxovnis es nawili 

ar unda daakmayofilos. rac Seexeba b-ni buCekis warmomadgenlobas kon-

venciis organoebis winaSe, sasamarTlo aRniSnavs, rom igi ar aris Sez-

Ruduli SidasamarTlebrivi farglebiTa da praqtikiT, Tumca maTgan 

SeiZleba raime daxmareba miiRos (sxva mraval wyaros Soris ix. Tolstoy 
Miloslavsky v. the United Kingdom, 1995 wlis 13 ivlisis gadawyvetileba, se-



100

ria A # 316, gv. 83, punqti 77, da Baskaya and Okçuoğlu v. Turkey, 1999 wlis 

8 ivlisis gadawyvetileba, moxsenebebi ganaCenebisa da gadawyvetilebebis 

Sesaxeb, 1999-IV, punqti 98). iTvaliswinebs ra, rom ganacxadi nawilobriv 

iqna daSvebuli da iRebs ra gadawyvetilebas samarTlianobis safuZvel-

ze, sasamarTlo ganmcxadeblis ZmisSvils aniWebs mTlianobaSi 85 000 

Cexur kronas  komisiisa da sasamarTlos winaSe samarTlebrivi danaxar-

jebisaTvis, 4 100 franguli frankis gamoklebiT, rac man miiRo evro-

pis sabWosagan samarTlebrivi daxmarebis saxiT. es Tanxa, ganmcxadeblis 

ZmisSvilis survilisamebr, Caericxeba mis advokats CexeTis respubli-

kis sabanko angariSze.

C. sauravi

75. sasamarTlos xelT arsebuli informaciiT ganaCenis gamotanis 

dRisaTvis CexeTSi sauravis saxiT dawesebulia wliuri 8%-iani ganakveTi.

zemoxsenebulidan gamomdinare, sasamarTlo erTxmad

1. adgens, rom adgili hqonda konvenciis me-6 muxlis pirveli punqtis 

darRvevas;

2. adgens,

(a) rom darRvevis dadgena TavisTavad warmoadgens sakmaris samar-

Tlian dakmayofilebas nebismieri aramaterialuri zianisaTvis, rac 

ganmcxadebels SeiZleba ganecada am darRvevis Sedegad;

(b) rom mopasuxe saxelmwifo valdebulia, sami Tvis vadaSi ganmcxadeblis 

ZmisSvils gadauxados 85 000 (oTxmocdaxuTi aTasi) Cexuri krona dana-

xarjebisaTvis, 4 100 (oTxi aTas asi) franguli frankis gamoklebiT, rac 

evropis sabWom ukve gadauxada mas samarTlebrivi daxmarebis saxiT;

(c) rom zemoxsenebuli samTviani vadis amowurvidan saboloo angariSs-

worebamde gadaxdili unda iqnes wliuri 8%-iani ganakveTi.

3. ar akmayofilebs ganmcxadeblis ZmisSvilis mier dayenebuli moTxov-

nis darCenil nawils samarTlian dakmayofilebasTan dakavSirebiT.

Sesrulebulia inglisur da frangul enebze da gamocxadebulia 

sajaro mosmenaze strasburgSi, adamianis uflebaTa SenobaSi, 2001 wlis 

12 ivliss.

l. vildhaberi

     prezidenti        

      m. de salvia

           mdivani
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melniCenko ukrainis winaaRmdeg
Melnychenko v. Ukraine
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meore seqcia

melniCenko ukrainis winaaRmdeg

(ganacxadi # 17707/02)

ganaCeni

strasburgi

2004 wlis 19 oqtomberi

saboloo

30/03/2005

ganaCeni saboloo gaxdeba konvenciis 44-e muxlis me-2 punqtiT 

gaTvaliswinebul SemTxvevebSi. igi SeiZleba daeqvemdebaros redaqciuli 

xasiaTis Sesworebebs. 
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adamianis uflebaTa evropuli sasamarTlo

saqmeze `melniCenko ukrainis winaaRmdeg~,

(Melnychenko v. Ukraine)

adamianis uflebaTa evropuli sasamarTlos (meore seqcia) palatam 

Semdegi SemadgenlobiT:

batoni j.p. kosta, Tavmjdomare,

mosamarTleebi:

batoni a.b. baka,

batoni l. lukaidesi,

batoni C. birsani,

batoni k. iungvierti,

batoni v. butkeviCi,

batoni m. ugrexeliZe,

seqciis registratoris moadgile batoni t.l. erli,

dasaSvebobis Sesaxeb 2003 wlis 4 noembris gadawyvetilebis 

safuZvelze,

2004 wlis 7 da 28 seqtembers faruli msjelobis Sedegad,

2004 wlis 28 seqtembers gamoitana winamdebare ganaCeni:
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procedura

1. saqmes msvleloba mieca im ganacxadis (# 17707/02) safuZvelze, 

romelic sasamarTloSi Semotanili iqna ukrainis winaaRmdeg adamia-

nis uflebaTa da ZiriTad TavisuflebaTa dacvis konvenciis (Semdgom-

Si `konvenciis~) 34-e muxlis Sesabamisad ukrainis moqalaqis – batoni 

mikola ivanes Ze melniCenkos (SemdgomSi ̀ ganmcxadebeli~) mier 2002 wlis 

23 aprils.

2. ganmcxadebeli warmodgenili iyo batoni sergi holovatiis – 

ukrainis qalaq kievSi moqmedi advokatis mier. ukrainis mTavroba (Sem-

dgomSi `mTavroba~) warmodgenili iyo warmomadgenlebis _ qalbatoni 

valeria lutkovskas da qalbatoni zoriana bortnovskas mier (romelmac 

mogvianebiT Secvala q-ni lutkovska).

3. ganmcxadeblis mtkicebiT, mis mimarT darRveulia arCevnebSi 

monawileobis ufleba, romelic garantirebulia konvenciis pirveli 

oqmis me-3 muxliT.

4. ganacxadis ganxilva daekisra sasamarTlos meore seqcias (sa-

samarTlos reglamentis 52-e muxlis pirveli punqti).

5. 2003 wlis 4 noembris gadawyvetilebiT, sasamarTlom ganacxadi 

dasaSvebad miiCnia konvenciis pirveli oqmis me-3 muxlis safuZvelze 

Semotanil saCivarTan mimarTebaSi.

6. ganmcxadebelmac da mTavrobamac warmoadgines TavianTi mimo-

xilvebi davis arsebiT saganTan dakavSirebiT (reglamentis 59-e muxlis 

pirveli punqti). palatam mxareebTan konsultaciis Semdeg daaskvna, 

rom davis arsebiT saganze ar iyo saWiro mosmenis Catareba (reglamen-

tis 59-e muxlis me-3 punqti), amitom mxareebma werilobiT gasces pasuxi 

erTmaneTis mier warmodgenil mimoxilvebs. 

faqtebi

7. ganmcxadebeli – batoni mikola ivanes Ze melniCenko – dabadebu-

lia 1966 wlis 18 oqtombers kievis regionis vasilkivis raionis sofel 

zapadinkaSi. amJamad is cxovrobs amerikis SeerTebul StatebSi, sadac 

sargeblobs ltolvilis statusiT.

8. ganmcxadebeli msaxurobda ukrainis prezidentis administraciis 

usafrTxoebis departamentSi. mas evaleboda prezidentis samuSao kabi-

netis dacva. muSaobis periodSi man savaraudod gaakeTa audioCanawere-

bi prezidentis piradi saubrebisa mesame pirebTan, prezidentis SesaZlo 

monawileobaze Jurnalist giorgi RonRaZis gauCinarebaSi.

9. batoni RonRaZe eweoda Jurnalistur saqmianobas politikur 

sakiTxebze da iyo internetJurnal `ukrainskaia pravdas~ mTavari re-

daqtori. igi cnobili iyo xelisuflebaSi myof pirTa kritikiT da si-
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tyvis TavisuflebasTan dakavSirebul sainformacio kampaniebSi monawi-

leobiT rogorc ukrainaSi, ise sazRvargareT. misi gauCinareba moxda 

2000 wlis 16 seqtembers, manamde ki igi Tveebis ganmavlobaSi Cioda, 

rom emuqrebodnen da uTvalTvalebdnen. 2000 wlis 2 noembers kievis 

regionSi, qalaq taraSCas maxloblad, napovni iqna ucnobi piris Tav-

moWrili sxeuli, SemdgomSi sasamarTlo-samedicino eqspertebis mier 

identificirebuli, rogorc batoni RonRaZis sxeuli. misma qvrivma sa-

samarTlos mimarTa ganacxadiT (# 34056/02).

I. saqmis garemoebebi

A. saqmis konteqsti 

10. 2000 wlis 26 noembers ganmcxadebelma datova ukraina, radgan 

eSinoda politikuri devnisa mas Semdeg, rac zemoxsenebuli audioCa-

nawerebi sajarod cnobili gaxda.

11. 2000 wlis 28 noembers ukrainis socialisturi partiis Tavmj-

domarem, batonma o. morozma sajarod ganacxada ukrainis parlamentis, 

verxovna radas (Верховна Рада України) sxdomaze iseTi audioCanawerebis 

arsebobis Sesaxeb, romlebic saidumlod iqna gakeTebuli prezidentis 

kabinetSi da adasturebda prezidentis da maRali Tanamdebobis sxva 

pirebis monawileobas giorgi RonRaZis gauCinarebaSi. organizacia 

“Reporters sans frontiers”-is 2001 wlis 22 ianvris angariSis Tanaxmad, Caweri-

li saubrebi Seexeboda batoni RonRaZis Tavidan moSorebis sxvadasxva 

gzebs. erT-erT saubarSi, savaraudod prezidentsa da Sinagan saqmeTa 

ministrs Soris, ministri ambobs, rom icnobs adamianebs, romlebsac 

SeuZliaT am davalebis Sesruleba; am adamianebs igi `namdvil arwivebs~ 

uwodebs da ambobs, rom isini mzad arian, yvelanairi davaleba Seasru-

lon (`namdvili arwivebi~ savaraudod iyo uSiSroebis yofili Tu ax-

landeli TanamSromlebis ukanono dajgufeba). am sakiTxis saaSkaraoze 

gamotanam didi politikuri skandali gamoiwvia. 

12. ori dRis Semdeg, 2000 wlis 30 noembers, qalaq kievis peCoris 

raionulma sasamarTlom daiwyo sisxlis samarTlis saqmis warmoeba ba-

toni o. morozis winaaRmdeg, audiokasetebis saxiT cilismwamebluri 

cnobebis gavrcelebis safuZvliT. 

13. ganmcxadebeli ukrainidan gaiqca. magram mas jer kidev hqonda 

Sida pasporti, romelSic aRniSnuli iyo kievSi misi registraciis ad-

gili administraciuli miznebisTvis (e.w. `Cawera~, rogorc mas im dros 

ewodeboda. ix. qvemoT, punqtebi 40-42).

14. ganmcxadebelma amerikis SeerTebul StatebSi (SemdgomSi `aSS~) 

moiTxova politikuri TavSesafari. 2001 wlis 27 aprils aSS-is iusti-

ciis saministros imigraciisa da naturalizaciis samsaxurma ganmcxade-

beli cno ltolvilad ltolvilTa statusis Sesaxeb 1951 wlis gaero-s 
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konvenciis safuZvelze (SemdgomSi `Jenevis konvencia~). aSS-is iusticiis 

saministrom ganmcxadeblisTvis gasca samgzavro dokumenti da mianiWa 

mas aSS-Si ganusazRvreli vadiT darCenis ufleba.

15. 2001 wlis 4 ianvars generaluri prokuraturis gamomZiebelma 

sisxlis samarTlis saqme aRZra ganmcxadeblis winaaRmdeg im safuZv-

liT, rom ganmcxadebelma cilismwamebluri cnobebi gaavrcela ukrainis 

prezidentis batoni l. kuCmas, agreTve batoni v. litvinis da batoni i. 

kravCenkos winaaRmdeg, romlebic saqmisTvis mniSvnelovan dros iyvnen 

Sesabamisad ukrainis prezidentis administraciis ufrosi da ukrai-

nis Sinagan saqmeTa ministri. saqme aRiZra aseve dokumentis gayalbebis 

safuZvliT, kerZod, oficialuri gancxadebisa, romelic ganmcxadebelma 

Seitana pasportis asaRebad da romelSic ar miuTiTa, rom mas samsaxureb-

rivi mdgomareobis gamo daSveba hqonda garkveuli kategoriis saxelm-

wifo saidumloebebTan (ix. qvemoT, 34-e punqti). imave dRes generaluri 

prokuraturis gamomZiebelma gasca ganmcxadeblis Zebnis orderi.

16. 2001 wlis 14 Tebervals generaluri prokuraturis gamomZiebel-

ma sisxlis samarTlis kidev sxva saqme aRZra ganmcxadeblis winaaRmdeg, 

mis mier saxelmwifo saidumloebis gamJRavnebis da uflebamosilebis 

borotad gamoyenebis safuZvliT. 2001 wlis 15 Tebervals ganmcxade-

bels oficialurad waredgina brali oTxive danaSaulSi erToblivad. 

2001 wlis 19 oqtombers generaluri prokuraturis gamomZiebelma xe-

laxla gamosca sabraldebo daskvna sisxlis samarTlis axali kodeqsis 

Sesabamisad. axali sabraldebo daskvnidan cilismwamebluri cnobebis 

gavrcelebis braldeba amoRebuli iyo, radgan sisxlis samarTlis axali 

kodeqsiT am danaSaulis dekriminalizacia moxda. 2002 wlis 24 ianvars 

qalaq kievis peCoris raionis sasamarTlom ganmcxadeblis dauswreblad 

gasca misi dapatimrebis brZaneba da Seufarda winaswari patimroba.

B.  faqtebi, romlebic safuZvlad daedo ganmcxadeblis saCivars

17. 2002 wlis 12 ianvars ukrainis socialisturi partiis me-9 kon-

gresze ganmcxadebeli dasaxelda #15 kandidatad verxovna radaSi so-

cialisturi partiidan asarCev siaSi.

18. 2002 wlis 22 ianvars socialisturma partiam ganmcxadeblis kan-

didatura warudgina centralur saarCevno komisias (Центральна Виборча 
Комісія) kandidatad misi oficialuri registraciisTvis. registraciis 

gancxadebaSi ukrainaSi bolo xuTi wlis ganmavlobaSi sacxovrebeli adgi-

lis misamarTis saxiT miTiTebuli iyo ganmcxadeblis Caweris misamarTi. 

19. 2002 wlis 26 ianvars ukrainis centralurma saarCevno komisiam 

gamoitana dadgenileba #94 `2002 wlis 31 martis verxovna radas ar-

CevnebSi saxalxo warmomadgenlobis kandidatad registraciaze uaris 

Tqmis Sesaxeb~.

20. dadgenileba efuZneboda ganmcxadeblis registraciis moTxovnas-

Tan dakavSirebuli ganxilvis stenografiul Canawers da miRebuli iqna 

qalbatoni i. stavniuCukis – centraluri saarCevno komisiis wevris _ 
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rekomendaciiT. q-ni stavniuCuki acxadebda, rom ganmcxadebels regis-

traciaze uari unda eTqvas Semdegi mizezebis gamo:

`zemoaRniSnulidan gamomdinareobs, rom ukrainis verxovna radas 

arCevnebis Sesaxeb kanonis II nawilis me-8 muxli, romelic Seexeba 

sacxovrebel adgils ukrainis moqmedi saerTaSoriso xelSek-

rulebebis mixedviT, ar vrceldeba m.i. melniCenkoze.

iuridiuli TvalsazrisiT, is faqti, rom m.i. melniCenko imyo-

feba aSS-Si, arTmevs mas uflebas, cnobili iqnes ukrainaSi mudmiv 

mcxovrebad, rac gaTvaliswinebulia ... kanonis me-8 muxliT.

... m.i. melniCenko sazRvargareT imyofeba sxva mizeziT; es mizezi ki 

gaTvaliswinebuli ar aris ... kanonis II nawilis me-8 muxliT. 

... ukrainaSi cxovrebis periodis nebismieri Sewyveta ara erT-er-

TiT im safuZvlebidan, romlebic gaTvaliswinebulia ... kanonis II 

nawilis me-8 muxliT, gamoricxavs Sesabamisi piris mier ukrainis 

verxovna radaSi arCevis uflebis ganxorcielebis SesaZleblobas, 

radgan aseTi Sewyveta ar iTvleba ukrainaSi cxovrebad.

... am faqtoris gaTvaliswinebiT da, agreTve, vinaidan m.i. melni-

Cenkom araswori informacia warmoadgina bolo xuTi wlis ganmav-

lobaSi misi faqtobrivi sacxovrebeli adgilis Sesaxeb, rac dad-

genilia centraluri saarCevno komisiis mier, Cveni winadadebaa, 

komisiam uari uTxras m.i. melniCenkos ukrainis verxovna radas ar-

CevnebSi wevrobis kandidatad registraciaze ...~.

21. centralurma saarCevno komisiam gaiziara qalbatoni i. stavniu-

Cukis winadadeba da uari uTxra 13 potenciur kandidats, maT Soris 

ganmcxadebels, registraciaze. kerZod, centralurma saarCevno komisi-

am daadgina:

`... 2. uari eTqvas ukrainis verxovna radas 2002 wlis 31 martis ar-

CevnebSi saxalxo warmomadgenlobis kandidatTa siaSi me-15 nom-

riT gansazRvrul pirs – mikola ivanes Ze melniCenkos – ukrainis 

verxovna radas mravalmandatian saerTo-saxelmwifoebriv ar-

CevnebSi kandidatad registraciaze; aRniSnuli piris mier cen-

tralur saarCevno komisiaSi warmodgenili dokumentebi Seicavs 

arsebiTad mcdar informacias bolo xuTi wlis ganmavlobaSi misi 

sacxovrebeli adgilisa da cxovrebis drois Sesaxeb~.

22. komisiam aRniSnuli sakiTxis ganxilvisas ganmcxadeblis situa-

cia ganasxvava vinme batoni i.m. zviahilskis situaciisagan, romelsac 

mieca parlamentis wevrobis kandidatad registraciis ufleba wina ar-
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CevnebSi, rodesac sxva saarCevno wesebi iyo ZalaSi, miuxedavad imisa, 

rom es piri ori wlis ganmavlobaSi droebiT imyofeboda israelSi sam-

kurnalod. ganmcxadebeli amtkicebda, rom batoni i.m. zviahilski, ro-

melic sisxlis samarTlis wesiT idevneboda ukrainis premier-ministris 

movaleobis Semsruleblad misi muSaobis periodSi uflebamosilebis 

borotad gamoyenebisTvis, israelSi gaiqca saparlamento imunitetis 

amowurvamde.

23. danarCen 12 kandidats uari eTqva registraciaze registra-

ciisTvis aucilebeli dokumentebis arasrulad warmodgenis gamo. 

24. 2002 wlis 30 ianvars socialisturma partiam ukrainis uzenaes 

sasamarTloSi gaasaCivra centraluri saarCevno komisiis 2002 wlis 26 

ianvris #94 dadgenileba da moiTxova misi ukanonod da baTilad cnoba.

25. 2002 wlis 8 Tebervals ukrainis uzenaesma sasamarTlom ar daak-

mayofila saCivari Semdeg garemoebaTa gamo:

`... m.i. melniCenkos bolo xuTi wlis ganmavlobaSi ukrainaSi Cveu-

lebrivi sacxovrebeli adgilis Sesaxeb informacia, romelic 

miTiTebuli iyo aRniSnul dokumentebSi, sadavodaa miCneuli 

centraluri saarCevno komisiisa da sasamarTlos mier. es infor-

macia arsebiTad ar Seicavs simarTles ukrainis verxovna radas 

arCevnebSi kandidatis Sesaxeb da, Sesabamisad, centraluri saa-

rCevno komisiis 2002 wlis 26 ianvris # 94 dadgenilebis me-2 pun-

qti Seesatyviseba ukrainis verxovna radas saxalxo warmomadgen-

lobis wevrobis arCevnebis Sesaxeb kanonis II nawilis me-8 muxlis 

moTxovnebs.

zemoaRniSnuli garemoebebis gaTvaliswinebiT da maT safuZvelze, 

... sasamarTlom daadgina:

ar dakmayofildes ukrainis socialisturi partiis sarCeli 

ukrainis verxovna radas mravalmandatian saerTo saxelmwifoeb-

riv arCevnebSi kandidatad registraciaze uaris Tqmis Sesaxeb 

centraluri saarCevno komisiis 2002 wlis 26 ianvris #94 dadge-

nilebis me-2 punqtTan dakavSirebiT.~

26. 2002 wlis 21 noembers ganmcxadebelma Seatyobina sasamarTlos, 

rom igi cxovrobs aSS-Si, sadac aqvs ltolvilis statusi. vinaidan misi 

saqme farTod iqna gaSuqebuli masobrivi informaciis saSualebebSi, 

aRniSnulis Sesaxeb ukrainis sazogadoeba informirebuli iyo.
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II.  Sesabamisi saerTaSoriso samarTali, 
Sidasaxelmwifoebrivi samarTali da praqtika

A.  ltolvilTa saarCevno uflebis SezRudva 

saerTaSoriso samarTalSi 

27. 1966 wlis samoqalaqo da politikur uflebaTa saerTaSoriso 

paqtis (romlis monawilea ukraina) 25-e muxliT moqalaqeebisTvis ga-

rantirebulia xmis micemis da sajaro samsaxurSi asarCevad kenWisyris 

ufleba.

28. rac Seexeba ltolvilTa monawileobas maTi warmoSobis qveya-

naSi mimdinare arCevnebSi, adamianis uflebaTa komitetma, aRniSna ra Ta-

vis 25-e zogad komentarSi (1996 w.) samoqalaqo da politikur uflebaTa 

saerTaSoriso paqtis 25-e muxlTan dakavSirebiT, rom 25-e muxli krZa-

lavs moqalaqeTa TviTnebur diskriminacias, miiCnia, rom registraciis 

moTxovna, romelic damokidebulia sacxovrebelze, dasabuTebuli da 

gamarTlebulia. amdenad, saxelmwifoebs aqvT ufleba, saarCevno ufle-

ba SezRudon im moqalaqeebamde, romlebic Cveulebriv cxovroben maT 

teritoriaze. imave komentarSi aseve naTqvami iyo:

`... 15. pasiuri saarCevno ufleba da SesaZlebloba uzrunvelyofs 

imas, rom xmis micemis uflebis mqone pirebs hqondeT kandidatTa 

Tavisufali arCevis SesaZlebloba. pasiuri saarCevno uflebis 

nebismieri SezRudva, rogoricaa minimaluri asaki, dafuZnebuli 

unda iyos obieqtur da gonivrul kriteriumebze. pirebi, rom-

lebsac aqvT pasiuri saarCevno ufleba, ar unda gamoiricxon 

aragonivruli an diskriminaciuli moTxovnebis gamo, rogoricaa 

ganaTleba, sacxovrebeli adgili da warmoSoba an politikuri 

kuTvnileba. dauSvebelia vinme daeqvemdebaros nebismieri saxis 

diskriminacias an araTanabar mdgomareobaSi Cayenebas mxolod 

imitom, rom es piri kandidatia. monawile saxelmwifoebma unda 

daakanonon da ganmarton is sakanonmdeblo normebi, romlebic 

gamoricxavs arCeviT Tanamdebobaze pirTa romelime jgufis an 

kategoriis arCevis SesaZleblobas.~

B.  amonaridebi veneciis komisiis 51-e plenarul sxdomaze (2002 

wlis 5-6 ivlisi) miRebuli saarCevno saxelmZRvanelo wesebidan

29. 2002 wlis 5-6 ivlisis saarCevno saxelmZRvanelo wesebis Sesa-

bamis amonaridebSi vkiTxulobT:
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evropis saarCevno memkvidreobis principebi 

(ganmartebiTi baraTis proeqti)

`... mesame, aqtiuri saarCevno ufleba da pasiuri saarCevno ufleba 

SeiZleba daeqvemdebaros garkveul moTxovnebs, ... sacxovrebel ad-

gilSi igulisxmeba Cveulebrivi sacxovrebeli adgili. ... Zalian cota 

saxelmwifo Tu aniWebs sazRvargareT mcxovreb mis moqalaqeebs xmis 

micemis uflebas da TviT pasiur saarCevno uflebasac ki. ... regis-

tracia unda moxdes amomrCevlis meorad sacxovrebel adgilze, Tu 

igi ZiriTadad am meorad sacxovrebel adgilze cxovrobs da, magali-

Tad, iq ixdis gadasaxadebs; am SemTxvevaSi, ra Tqma unda, amomrCeveli 

pirvelad sacxovrebel adgilze ar unda daregistrirdes.

qveyanaSi moqalaqeTa Tavisufali gadaadgilebis ufleba erT-

erTi ZiriTadi uflebaa, romelic aucilebelia namdvili demokra-

tiuli arCevnebisTvis. magram Tu adamianebis gadaadgileba moxda 

maTi nebis sawinaaRmdegod, isini garkveuli vadiT unda CaiTvalon 

Tavdapirvel sacxovrebel adgilze macxovreblebad. es SesaZleb-

loba sakuTari qveynis teritoriis SigniT iZulebiT gadaadgile-

bul pirebs unda hqondeT sul cota xuTi da araumetes TxuTmeti 

wlis ganmavlobaSi.

da bolos, SeiZleba dadgindes politikuri uflebebis moqmedebis 

SemaCerebeli debulebebi. magram aseTi debulebebi unda Seesaba-

mebodes ZiriTadi uflebebis SezRudvis Cveulebriv pirobebs. 

kerZod, es debulebebi

- gaTvaliswinebuli unda iyos kanoniT;

- unda iTvaliswinebdes proporciulobis princips;

- unda efuZnebodes qmeduunarobas an mZime danaSaulSi nasamarT-

lobas.

garda amisa, politikuri uflebebis SeCereba SeiZleba moxdes mxo-

lod kanonis safuZvelze Seqmnili sasamarTlos gadawyvetile-

biT. Tumca qmeduunarobis safuZvliT politikuri uflebebis 

SeCerebis SemTxvevaSi sasamarTlom gadawyvetileba SeiZleba 

gamoitanos qmeduunarobasTan dakavSirebiT, rac avtomaturad 

gamoiwvevs samoqalaqo uflebebis CamorTmevas.

pasiuri uflebis SeCerebis pirobebi SeiZleba naklebad mkacri 

iyos, vidre misi CamorTmevis pirobebi, radgan saqme exeba sajaro 

samsaxurs, xolo am SemTxvevaSi SeiZleba legitimuri iyos am sam-

saxurze uaris Tqma iseTi pirebisaTvis, romelTa saqmianobamac Se-

iZleba ufri didi sajaro interesi daazianos.~
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C.  saxelmwifoTa praqtika sacxovrebeli adgilis moTxovnasTan 

dakavSirebiT aqtiuri saarCevno uflebis SemTxvevaSi

30. ar arsebobs raime erTiani saxelmwifo praqtika sazRvargareT 

myofi moqalaqeebis mier arCevnebSi monawileobasTan dakavSirebiT. mar-

Talia, bevri saxelmwifo ar awesebs sacxovrebeli adgilis kriteriums 

(magaliTad, gaerTianebuli samefo, irlandia, kviprosi, fineTi, italia, 

safrangeTi, saberZneTi, poloneTi, niderlandebi, CexeTis respublika, 

espaneTi, portugalia, estoneTi, latvia, xorvatia, moldova, Sveicaria, 

avstria da TurqeTi), magram sxva saxelmwifoebi agrZeleben am krite-

riumis gamoyenebas saprezidento aCevnebSi (magaliTad, germania, bulga-

reTi, makedonia, azerbaijani, albaneTi da ruseTi) an saparlamento ar-

CevnebSi (malta da islandia – saprezidento sistemebi; lixtenSteini, 

belgia, luqsemburgi, dania, norvegia da SvedeTi – arasaprezidento 

sistemebi) an orive tipis arCevnebSi (magaliTad, ungreTi, slovakeTi, 

somxeTi, rumineTi, saqarTvelo, litva da ukraina).

D.  ukrainis 1996 wlis konstitucia

31. ukrainis konstituciis Sesabamis amonaridebSi vkiTxulobT:

muxli 8

`... ukrainis konstitucias yvelaze maRali iuridiuli Zala aqvs.

... ukrainis konstituciis normebi moqmedebs uSualod...~

muxli 9

`saerTaSoriso xelSekrulebebi, romlebic ZalaSia da savalde-

bulod aRiarebulia ukrainis verxovna radas mier, warmoadgens 

ukrainis kanonmdeblobis nawils. ...~

muxli 22

`... konstituciuri uflebebi da Tavisuflebebi garantirebulia 

da maTi gauqmeba dauSvebelia. ...~

muxli 24

`... dauSvebelia privilegiebis an SezRudvebis arseboba ... politi-

kuri ... da sxva mrwamsis ..., [an] sacxovrebeli adgilis motiviT ...~
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muxli 38

`moqalaqeebs ufleba aqvT, monawileoba miiRon saxelmwifo saq-

meebis marTvaSi, saerTo saxelmwifoebriv da adgilobriv refe-

rendumebSi, Tavisuflad airCion an arCeul iqnen saxelmwifo xe-

lisuflebis ganmaxorcielebel organoebSi, agreTve adgilobrivi 

TviTmmarTvelobis organoebSi.

moqalaqeebs Tanaswori xelmisawvdomobis ufleba aqvT samoqa-

laqo samsaxurze da adgilobrivi TviTmmarTvelobis organoebSi 

samsaxurze.~

muxli 64

`dauSvebelia adamianis da moqalaqis konstituciur uflebaTa da 

TavisuflebaTa SezRudva, garda ukrainis konstituciiT gaTva-

liswinebuli SemTxvevebisa.

saomari an sagangebo mdgomareobisas SeiZleba dawesdes konkre-

tuli SezRudvebi uflebebsa da Tavisuflebebze, am SezRudvebis 

moqmedebis vadis miTiTebiT. dauSvebelia konstituciis 24-e, 25-e, 

27-e, 28-e, 29-e, me-40, 47-e, 51-e, 52-e, 55-e, 56-e, 57-e, 58-e, 59-e, me-60, 

61-e, 62-e da 63-e muxlebiT gaTvaliswinebuli uflebebisa da Tavi-

suflebebis SezRudva.~

muxli 76

`... ukrainis moqalaqes, romelmac arCevnebis TariRisTvis miaR-

wia 21 wlis asaks, aqvs ufleba, airCios da, Tu igi bolo xuTi wlis 

ganmavlobaSi cxovrobda ukrainis teritoriaze, arCeuli iqnes 

verxovna radaSi ...

piri, romelic nasamarTlevia ganzrax Cadenili danaSaulis gamo, 

ver iqneba arCeuli ukrainis verxovna radaSi, Tu nasamarTloba ga-

baTilebuli ara aqvs kanoniT dadgenili wesiT...~

muxli 77

`... verxovna radas saxalxo warmomadgenelTa arCevis wesi ... dadge-

nilia kanoniT.~

E.  1997 wlis 17 dekembris kanoni ukrainis centraluri saarCevno 

komisiis Sesaxeb

32. ukrainis centraluri saarCevno komisiis Sesaxeb 1997 wlis 17 
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dekembris kanonis Sesabamis amonaridebSi vkiTxulobT:

muxli 1  

centraluri saarCevno komisiis statusi

`centraluri saarCevno komisia aris mudmivmoqmedi saxelmwifo 

organo, romelic, ukrainis konstituciis, am kanonis da ukrainis 

sxva sakanonmdeblo aqtebis Sesabamisad, uzrunvelyofs ukrainis 

prezidentis, ukrainis verxovna radas saxalxo warmomadgenlebis 

arCevnebis, agreTve saerTo saxelmwifoebrivi referendumebis 

organizacias, momzadebas da Catarebas.~

muxli 14(11) 

centraluri saarCevno komisiis uflebamosilebebi

`centraluri saarCevno komisia: ...

(11) ukrainis kanonmdeblobis Sesabamisad, registraciaSi atarebs 

ukrainis verxovna radas wevrobis kandidatTa siebs politikuri 

partiebidan an partiebis saarCevno jgufebidan da politikur 

partiebze da saarCevno jgufebze gascems siebis registraciis Sesa-

xeb gadawyvetilebis asls; aseve, kandidatebze gascems maTi regis-

traciis damadasturebel oficialur sabuTs.~

F. 1963 wlis 18 ivlisis samoqalaqo kodeqsi* 

33. samoqalaqo kodeqsis Sesabamis amonaridebSi vkiTxulobT:

muxli 17(1) 

sacxovrebeli adgili

`sacxovrebel adgilad miiCneva adgili, sadac moqalaqe mudmivad 

an droebiT cxovrobs.~

G.  saxelmwifo saidumloebis mniSvneloba sapasporto 

gancxadebebisTvis

34. kanoni ukrainis moqalaqeTa ukrainaSi Sesvlis da ukrainidan 

gasvlis wesis Sesaxeb Seicavs miTiTebas saxelmwifo saidumloebaTa Se-

saxeb kanonis me-12 muxlze. pirebi, romlebsac aqvT daSveba saxelmwifo 

saidumloebasTan, ufro mkacrad kontroldebian sagareo pasportis 

aRebaze an sazRvargareT mudmivad sacxovreblad wasvlaze gancxadebis 

Setanis SemTxvevaSi. Sinagan saqmeTa saministro saxelmwifo dazvervis 

* romelic ZalaSi iyo saqmisTvis mniSvnelovan dros
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samsaxurTan erTad sistematurad amowmebs sagareo pasportis aRebaze 

gancxadebis Semtan yvela pirs.

H.  2001 wlis 18 oqtombris kanoni arCevnebis Sesaxeb 

(2002 wlis 17 ianvris cvililebebiT)

35. arCevnebis Sesaxeb kanonis Sesabamis amonaridebSi vkiTxulobT:

muxli 8  

aqtiuri saarCevno ufleba

`1.  ukrainis moqalaqes, romelmac miaRwia 21 wlis asaks arCevnebis 

dRisTvis, aqvs arCevnebSi xmis micemis ufleba da [Tu igi] cxov-

robda ukrainis teritoriaze bolo xuTi wlis ganmavlobaSi, aqvs 

ufleba, arCeuli iqnes parlamentis wevrad.

2.  am kanonis miznebisTvis ukrainaSi cxovrebad iTvleba cxovreba 

mis teritoriaze, romelSic Sedis: ukrainis saxelmwifo sazRvreb-

Si moqceuli teritoria, ukrainis saxelmwifo droSiT mocurave 

gemebi da ukrainis diplomatiur da sakonsulo dawesebulebebSi, 

saerTaSoriso organizaciebSi da maT organoebSi, ukrainis po-

larul sadgurebze kanoniT dadgenili wesiT ukrainis moqalaqee-

bis adgilsamyofeli, agreTve ukrainis moqalaqeTa adgilsamyofe-

li ukrainis sazRvrebs gareT im saerTaSoriso xelSekrulebebis 

Sesabamisad, romlebic ZalaSia Sesuli ukrainisTvis.~

muxli 41

 partiis saarCevno siaSi myofi parlamentis wevris 

registraciis pirobebi

`... 8) partiis (blokis) saarCevno siaSi myofi piris biografia, ro-

melic ar unda aRematebodes 2000 simbolos, unda Seicavdes: saxels, 

gvars, mamis saxels, dabadebis dRes, Tves, wels da adgils, moqa-

laqeobas, informacias ganaTlebis, SromiTi saqmianobis, profesi-

is, samuSao adgilis, sajaro samsaxurSi (maT Soris arCeviT Tanamde-

bobebze) yofnis, partiis wevrobis, ojaxuri mdgomareobis Sesaxeb, 

sacxovrebeli adgilis misamarTs ukrainaSi cxovrebis xangrZlivo-

bis [da, arsebobis SemTxvevaSi,] nasamarTlobis ... miTiTebiT;~

muxli 47

 parlamentis wevrobis kandidatad registraciaze uaris Tqma

`saarCevno komisia uars etyvis pirs parlamentis wevrobis kandi-

datad registraciaze, Tu: ...
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4) ... am kanonis 41-e muxliT ... gaTvaliswinebuli dokumentacia ara-

saTanadodaa warmodgenili...~

6) arCevnebSi kandidatad dasaxelebuli piri emigrirebulia ucxo 

qveyanaSi mudmivad sacxovreblad;

8) Sesabamisi saarCevno komisia daadgens, rom kanonis safuZvelze 

warmodgenil dokumentaciaSi miTiTebuli iyo arsebiTad mcdari 

informacia ...~

I.  samoqalaqo saproceso kodeqsi (2002 wlis 7 martis 

cvlilebebiT)

36. samoqalaqo saproceso kodeqsis Sesabamis amonaridebSi vkiTxu-

lobT:

muxli 243(16) 

gansjadoba saCivrebze an saapelacio saCivrebze

`saarCevno komisiis gadawyvetilebebTan, moqmedebebTan an umoqme-

dobebTan dakavSirebul saCivrebs ganixilavs ukrainis uzenaesi 

sasamarTlo.~

muxli 243(17) 

saCivris an saapelacio saCivris Setana

`saarCevno komisiis gadawyvetilebebTan, moqmedebebTan an umo-

qmedobebTan, garda am kodeqsis “30-Б” da “30-В” TavebSi gansazRv-

ruli SemTxvevebisa, dakavSirebuli saCivrebi Seitaneba ukrainis 

uzenaes sasamarTloSi 7 dRis vadaSi saarCevno komisiis mier Sesa-

bamisi gadawyvetilebis gamotanidan an moqmedebis an umoqmedo-

bis ganxorcielebidan. saarCevno procesis monawileebs ufleba 

aqvT, ukrainis uzenaes sasamarTlos mimarTon saCivriT, Tu isini 

Tvlian, rom saarCevno komisiis gadawyvetilebiT, moqmedebiT an umo-

qmedobiT dairRva maTi uflebebi an samarTlebrivi interesebi.~

muxli 243(20)

[uzenaesi] sasamarTlos gadawyvetileba

`saCivris ganxilvis Semdeg sasamarTlos gamoaqvs gadawyvetileba. 

Tu saCivari dasabuTebulia, sasamarTlo centraluri saarCev-

no komisiis moqmedebas an umoqmedobas cnobs ukanonod, auqmebs 

gadawyvetilebas, akmayofilebs momCivanis saCivars da gamoas-

worebs darRvevas. Tu dadginda centraluri saarCevno komisiis 

gasaCivrebuli gadawyvetilebis an moqmedebis Sesabamisoba kanon-
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Tan, sasamarTlos gamoaqvs gadawyvetileba saCivris dakmayofile-

baze uaris Tqmis Sesaxeb. sasamarTlos gadawyvetileba sabolooa 

da gasaCivrebas ar eqvemdebareba. ...~

J.  2002 wlis 10 ianvris kanoni `ltolvilTa statusis 

Sesaxeb konvenciasTan da ltolvilTa statusis Sesaxeb 

oqmTan mierTebis Taobaze~

37. 2002 wlis 10 ianvris aRniSnuli kanonis Sesabamis nawilSi vkiT-

xulobT:

`ukrainis verxovna rada adgens, miuerTdes 1951 wlis konvencias 

ltolvilTa statusis Sesaxeb da 1967 wlis oqms ltolvilTa sta-

tusis Sesaxeb.~

oqmis saratifikacio dokumenti Cabarda 2002 wlis 4 aprils da 

ZalaSi Sevida imave dRes. konvenciis saratifikacio dokumenti Cabarda 

2002 wlis 10 ivniss da ZalaSi Sevida 2002 wlis 8 seqtembers.

K.  ukrainis sakonstitucio sasamarTlos 2002 wlis 

14 martis gadawyvetileba (# 4-Y/2002)

38. 2002 wlis 14 martis zemoxsenebuli gadawyvetilebis Sesabamis 

amonaridebSi vkiTxulobT:

`ukrainis kanoni moqalaqeobis Sesaxeb gansazRvravs, rom ukrainis 

teritoriaze uwyveti cxovreba niSnavs piris cxovrebas ukraina-

Si, Tu mis mier sazRvargareT yofnis xangrZlivoba ar aRemateba 90 

dRes, xolo mTeli wlis ganmavlobaSi - 180 dRes. uwyveti cxovrebis 

moTxovna ar unda CaiTvalos darRveulad, Tu piri imyofeba saqmi-

ani vizitiT, swavlobs sazRvargareT, mkurnalobs samedicino dawe-

sebulebis rekomendaciiT an icvlis sacxovrebel adgils ukrainis 

teritoriaze (zemoxsenebuli kanonis pirveli muxli) ...~

L.  uzenaesi sasamarTlos praqtika

39. uzenaesi sasamarTlos samosamarTlo praqtikis Sesabamis amona-

ridebSi vkiTxulobT:

1.  uzenaesi sasamarTlos 2002 wlis 25 martis gadawyvetileba 

batoni viqtor Caikas saqmeze

`parlamentis wevrobis kandidatis Sesaxeb informaciis arsebiTi 

mcdaroba dakavSirebuli unda iyos ganzrax moqmedebasTan, romlis 

mizania, daumalos centralur saarCevno komisias da amomrCevlebs 
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WeSmariti informacia, romelic gamoiwvevda am piris gamoricxvas 

arCevnebidan ...~

2.  uzenaesi sasamarTlos 2002 wlis 13 Tebervlis gadawyvetileba 

batoni iuri buzduganis saqmeze

`centraluri saarCevno komisiisTvis saregistraciod wardgenil 

dokumentaciaSi aRmoCenili sakancelario Secdoma ar aris ukrai-

nis parlamentis wevrobis kandidatad registraciaze pirisTvis 

uaris Tqmis safuZveli.~

3.  uzenaesi sasamarTlos 2002 wlis 25 martis gadawyvetileba 

batoni oleksandr vaskos saqmeze

`informaciis arsebiTi mcdaroba ... SeiZleba ukavSirdebodes ... kan-

didatis biografias an finansur mdgomareobas ... romelmac SeiZleba 

amomrCevlebs Seuqmnas araswori mosazreba mocemuli kandidatis 

Rirseulobis, kvalifikaciis, ekonomikuri damoukideblobis an fi-

nansuri SesaZleblobebis Sesaxeb. magram yovel konkretul SemTx-

vevaSi komisiis daskvna aseTi informaciis arsebiTi mcdarobis Sesa-

xeb unda efuZnebodes kandidatis mier warmodgenil dokumentaciaSi 

moyvanili sruli informaciis mTlianobaSi Sefasebis Sedegebs da im 

garemoebebs, romlebmac gamoiwvia mcdari informaciis miwodeba.~

4.  uzenaesi sasamarTlos 2002 wlis 25 martis gadawyvetileba 

batoni stefan xmaras saqmeze

`... kandidatis mier warmodgenili mcdari informacia, romelmac 

SeiZleba gamoiwvios misi gamoricxva parlamentis saxalxo warmo-

madgenelTa arCevnebSi monawileobisgan, SeiZleba ukavSirdebodes 

mis asaks, moqalaqeobas, ukrainaSi cxovrebis xangrZlivobas an mis 

nasamarTlobas ganzrax Cadenili danaSaulebis gamo... sasamarT-

los miaCnia, rom kandidatis mier qonebis siaSi mis sakuTrebaSi ar-

sebuli arasacxovrebeli adgilebis Seutanloba ... ar warmoadgens 

iseT arsebiTad mcdar informacias, romelsac SeuZlia gamoiwvios 

arCevnebSi kandidatad misi registraciis gauqmeba.~
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M. cxovrebasTan dakavSirebuli debulebebi

40. arCevnebSi monawileobis kandidatebis mier qonebrivi deklara-

ciis Sevsebis Sesaxeb 2001 wlis 28 dekembris rekomendaciis1 Sesabamis 

amonaridebSi vkiTxulobT:

`B.  rekomendacia Sevsebis meTodTan dakavSirebiT ...

... 1.2. es punqti [sacxovrebel adgilTan dakavSirebiT] unda Seivsos 

Caweris an droebiTi Caweris (registraciis) adgilis mixedviT, ro-

melic miTiTebulia [moqalaqis Cveulebriv] pasportSi.~

41. satelefono momsaxurebiT sargeblobis wesebi moiTxovs, rom 

moqalaqem miuTiTos mudmivi sacxovrebeli adgili (Caweris adgili, 

romelic miTiTebulia pasportSi). msgavsi moTxovnebi moipoveba aseve 

umuSevrobis Semweobis miRebis, mosaxleobis aRricxvis, pasportebis ga-

cemisa da sxva wesebSi.

N.  iuridiuli Teoria da praqtika

42. koreckis saxelobis saxelmwifosa da samarTlis institutis 

(mecnierebaTa erovnuli akademia) – samarTlis sakiTxebze momuSave 

cnobili dawesebulebis – ganmartebis mixedviT, pasporti aris ofi-

cialuri dokumenti, romelic adasturebs misi mflobelis vinaobas, 

ukrainis moqalaqeobas da mis mudmiv sacxovrebel adgils. piri bolo 

xuTi wlis ganmavlobaSi ukrainaSi mcxovrebad unda CaiTvalos, Tu mas 

aqvs pasporti, romelSic bolo xuTi wlis ganmavlobaSi miTiTebulia 

Caweris adgili. arc konstitucia da arc kanoni arCevnebis Sesaxeb ar 

moiTxovs informacias faqtobrivi sacxovrebeli adgilis Sesaxeb, ara-

med mxolod oficialuri sacxovrebeli adgilis Sesaxeb, pasportSi 

miTiTebuli Caweris adgilis mixedviT. es mosazreba daadastura uzenae-

si sasamarTlos samoqalaqo palatam 1998 wlis 10 ivnisis gadawyvetile-

baSi # 6-110y98 saqmeze:

`parlamentis wevris, parlamentis wevrobis kandidatis an ar-

CevnebTan mimarTebaSi sxva piris sacxovrebel adgilTan dakav-

SirebiT iuridiuli Zala aqvs mxolod kanoniT dadgenili wesiT 

Sekrebil dokumentirebul monacemebs, radgan es aris ZiriTadi 

monacemebi am piris Sesaxeb ...

1 sruli dasaxeleba: verxovna radas wevrobis kandidatis da misi ojaxis wevrebis 

qonebis da Semosavlebis deklaracia 2001 wlis mdgomareobiT da misi Sevsebis 

meTodikis Sesaxeb rekomendacia, damtkicebuli ukrainis finansTa ministris 2001 

wlis 28 dekembris # 611 brZanebiT, registrirebuli iusticiis saministroSi 

2002 wlis 2 ianvars nomriT 1/6289.
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... pasporti aris zogadi dokumenti, romelic adasturebs misi 

mflobelis vinaobas, ukrainis moqalaqeobas da moqalaqis mudmiv 

sacxovrebel adgils (ix. ukrainis moqalaqeobis Sesaxeb kanonis 

me-5 muxli da ukrainis moqalaqis pasportis Sesaxeb wesebis pirve-

li da me-6 muxlebi; 1993 wlis 2 seqtemberi, # 3423-XII) ...

iTvleba, rom piri cxovrobda ukrainaSi bolo xuTi wlis ganmav-

lobaSi, Tu es piri flobs ukrainis moqalaqis pasports, romelSic 

miTiTebulia bolo xuTi wlis ganmavlobaSi misi Caweris adgili. 

Cawera adasturebs mudmivi sacxovrebeli adgilis registraciis 

faqts.~

samarTlebrivi Sefaseba

I.  konvenciis pirveli oqmis me-3 muxlis savaraudo 
darRveva

43. ganmcxadebeli amtkicebs, rom mis mimarT dairRva konvenciis 

pirveli oqmis me-3 muxli, romlis Tanaxmad:

`maRali xelSemkvreli mxareebi kisruloben valdebulebas, gonivru-

li periodulobiT Caataron Tavisufali arCevnebi faruli kenWisy-

riT iseT pirobebSi, romlebic sakanonmdeblo organoebis arCevisas 

uzrunvelyofs xalxis neba-survilis Tavisufal gamoxatvas.~

A. mxareTa gancxadebebi

44. ganmcxadebeli amtkicebs, rom mas TviTneburad eTqva uari 

ukrainis socialisturi partiis siidan verxovna radaSi arCevnebis kan-

didatad registraciaze. misi TqmiT, pirveli, man WeSmariti informacia 

miawoda bolo xuTi wlis ganmavlobaSi Caweris mixedviT misi sacxovre-

beli adgilis Sesaxeb da meore, mas hqonda sacxovrebeli ukrainaSi da 

imavdroulad imyofeboda qveynis gareT `saerTaSoriso xelSekrule-

bebis Sesabamisad~, rasac iTvaliswinebs kanoni arCevnebis Sesaxeb, 

radgan mas miniWebuli hqonda ltolvilis statusi aSS-is mTavrobis 

mier, xolo ukrainas xeli hqonda mowerili 1951 wlis Jenevis konven-

ciaze ltolvilTa statusis Sesaxeb. ganmcxadebeli amtkicebda, rom 

misTvis verxovna radas wevrobis kandidatad registraciaze uars ar 

hqonda raime obieqturi an gonivruli gamarTleba, is ar emsaxureboda 

legitimur mizans da misi uflebebis xelyofa ar iyo proporciuli.

45. ganmcxadebelma aRniSna, rom marTalia, kanoni arCevnebis Sesaxeb 

ar ewinaaRmdegeboda pirveli oqmis me-3 muxls, magram am kanonis ganmarte-

ba mis SemTxvevaSi adgilobrivma xelisuflebam TviTneburad moaxdina, 
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radgan kanoni ar azustebda, kandidats bolo xuTi weli ukrainaSi iu-

ridiuli sacxovrebeli adgili unda hqonoda Tu faqtobrivi. misi azriT, 

sacxovrebeli adgilis kriteriumis dakmayofileba aSkarad mtkicdeboda 

ukrainis moqalaqis Sida pasportSi Caweris damadasturebeli beWdiT. 

Cawera miuTiTebda mis mudmiv, iuridiul misamarTs ukrainaSi da, Sesabami-

sad, man es informacia miuTiTa kandidatis saregistracio gancxadebaSi. 

man miuTiTa zemoxsenebul administraciul procedurebs, romlebic 

moiTxovdnen Caweris _ rogorc `sacxovrebeli adgilis~ _ miTiTebas (ix. 

zemoT, punqtebi 40-42). Cawera iyo ukrainis administraciuli sistemis 

ganuyofeli da fundamenturi aspeqti da warmoadgenda sacxovrebeli ad-

gilis gansazRvris ZiriTad safuZvels yvela oficialuri mizniT. kanoni 

arCevnebis Sesaxeb miuTiTebda mxolod ukrainaSi `sacxovrebel adgils~, 

xolo centralurma saarCevno komisiam misTvis kandidatad registra-

ciaze uaris Tqmisas gamoiyena sxvadasxva termini, rogoricaa `ukrainaSi 

mudmivad cxovreba~ da ̀ faqtobrivad cxovreba~ – es terminebi ki kanonis 

teqstSi ar moipoveba. amitom misTvis aRniSnuli safuZvliT uaris Tqma 

ewinaaRmdegeba kanonis winaSe Tanasworobis, samarTlebrivi garkveulo-

bis da kanonis sayovelTao xasiaTis principebs.

46. ganmcxadebeli aseve amtkicebs, rom swori informacia warad-

gina Tavisi sacxovrebeli adgilis Sesaxeb, rom is iZulebuli gaxda, 

daetovebina ukraina xelisuflebis mxridan politikuri motiviT misi 

devnis gamo. misi TqmiT, centralurma saarCevno komisiam da uzenaesma 

sasamarTlom xelyves misi pasiuri saarCevno ufleba ukrainis konsti-

tuciis 24-e muxlis sawinaaRmdegod, romelic krZalavs sacxovrebeli 

adgilis niSniT diskriminacias.

47. mTavrobam ganacxada, rom ganmcxadebelma Tavdapirvelad saar-

Cevno komisias ar miawoda misi sacxovrebeli adgilis realuri misa-

marTi da ar ucdia daemtkicebina, rom igi sazRvargareT cxovrobda 

ukrainis mier xelmowerili saerTaSoriso xelSekrulebebis Sesabamisad, 

radgan ar surda amerikaSi misi misamarTis gamxela ukrainis samarTal-

damcavi organoebisTvis. mas ar ucxovria ukrainaSi bolo xuTi wlis 

ganmavlobaSi arCevnebis Sesaxeb kanonis me-8 muxliT gaTvaliswinebuli 

wesiT, radgan arCevnebSi kandidatad dasaxelebamde erT weliwadze meti 

xnis ganmavlobaSi ukve aSS-Si cxovrobda, sadac ltolvilis statusiT 

sargeblobda. garda amisa, ganmcxadebeli ar imyofeboda sazRvargareT 

ukrainis mier xelmowerili saerTaSoriso xelSekrulebebis Sesabami-

sad, aRniSnuli kanonis me-8 muxlis me-2 punqtis gagebiT. mTavrobam 

aRniSna, rom 1951 wlis Jenevis konvencia ukrainis mimarT ZalaSi ar Sesu-

la 2002 wlis 8 seqtembramde, Sidasaxelmwifoebrivi gadawyvetilebebi 

ganmcxadeblis saqmeze ki am TariRamde sakmaod adre iyo miRebuli.

48. mTavrobam miuTiTa samoqalaqo kodeqsis me-17 muxlze, rom-

lis Tanaxmad sacxovrebel adgilad miiCneva adgili, sadac moqalaqe 

mudmivad an droebiT cxovrobs (ix. zemoT, punqti 33). qveyanaSi droe-

biT aryofnis cneba ganisazRvra sakonstitucio sasamarTlos 2002 

wlis 14 martis gadawyvetilebiT saqmeze #4-Y/2002 (zemoT, punqti 39). 



122

sacxovrebel adgils sruliad gansxvavebuli mniSvneloba aqvs regis-

traciis adgilisgan, romelic ganisazRvreboda CaweriT. mTavrobis 

TqmiT, xelisuflebas farTo diskrecia unda hqondes Sesabamisi kanon-

mdeblobis ganmartebisa da pirveli oqmis me-3 muxlTan misi Sesabamiso-

bis TvalsazrisiT.

49. amgvarad, mTavrobam gaaprotesta kanonis orazrovneba sacxovre-

beli adgilis xuTwlian moTxovnasTan dakavSirebiT. ufro metic, mTav-

robis TqmiT, arCevnebis Sesaxeb kanonis me-8 muxlis me-2 punqti far-

To diskrecias aniWebda xelisuflebis organoebs imis dadgenisTvis, 

Tu romeli sacxovrebeli misamarTi unda miCneuliyo SesabamisobaSi 

`ukrainis saerTaSoriso xelSekrulebebTan~.

50. mTavroba amtkicebs, rom ganmcxadebeli ver CaiTvleboda 

ltolvilad, radgan igi ar idevneboda ukrainaSi da ar emuqreboda 

raime devnis safrTxe. Tumca mTavrobam aRiara, rom ukrainis samarTal-

damcavi organoebi daakavebdnen ganmcxadebels mis mier ukrainis sazRv-

ris gadakveTis mcdelobis SemTxvevaSi. kerZod, mTavrobam miuTiTa mim-

dinare sisxlissamarTlebriv gamoZiebas, romelic dakavSirebuli iyo 

audioCanaweris gamJRavnebasTan, rac TiTqos ganmcxadebelma gaakeTa 

ukrainis prezidentis kabinetSi. mTavrobam aRniSna, rom saparlamento 

arCevnebSi monawileobis misaRebad mcdari informaciis wardgena sa-

varaudod miznad isaxavda sisxlissamarTlebrivi devnisagan imunitetis 

mopovebas. aseTi mizani ki Seusabamo iyo parlamentis wevris statusTan 

da funqciasTan.

51. mTavrobas miaCnia, rom ganmcxadeblis registraciaze uaris 

Tqmis mizezs safuZvlad daedo mcdari informaciis miwodeba da ara 

konkretulad sacxovrebel adgilTan dakavSirebiT mcdari informaciis 

miwodeba. informaciis simcdarem ki amomrCevlebi SeiZleba SecdomaSi 

Seiyvanos kandidatis patiosnebasa da kvalifikaciasTan dakavSirebiT. 

amitom aRniSnuli informaciis gadamowmeba SesabamisobaSia demokrati-

uli sazogadoebis moTxovnebTan.

52. mTavrobas miaCnia, rom ganmcxadeblis saqcieli mTel am procesSi 

Seuferebeli iyo parlamentis wevris statusis mopovebis survilTan.

B. sasamarTlos praqtika

53. sasamarTlo aRniSnavs, rom pirveli oqmis me-3 muxli asaxavs 

efeqturi politikuri demokratiis fundamentur princips da, Sesabami-

sad, umTavresi mniSvnelobisaa konvenciuri sistemisTvis (ix. 1987 wlis 2 

martis ganaCeni saqmeze Mathieu-Mohin and Clerfayt v. Belgium, seria A, # 113, 

gv. 22, punqti 47). rac Seexeba kavSirs demokratiasa da konvencias Soris, 

sasamarTlom gaakeTa Semdegi daskvnebi Tavis 1998 wlis 30 ianvris gana-

CenSi saqmeze United Communist Party of Turkey and Others v. Turkey (moxsene-

bebi ganaCenebisa da gadawyvetilebebis Sesaxeb 1998-I, gv. 21-22, punqti 45, 

gameorebuli saqmeze Yazar and Others v. Turkey, ## 22723/93, 22724/93 da 

22725/93, punqti 47, ECHR 2002-II):
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`demokratias udavod arsebiTi mniSvneloba aqvs evropaSi sazoga-

doebrivi wesrigisTvis ... es aSkaraa, pirvel rigSi, konvenciis pre-

ambulidan, romelic adgens Zalian mkafio kavSirs konvenciasa da 

demokratias Soris, rodesac acxadebs, rom adamianis uflebaTa 

da ZiriTad TavisuflebaTa dacva da maTi Semdgomi realizacia 

saukeTesod xorcieldeba, erTi mxriv, efeqtiani politikuri de-

mokratiiT da, meore mxriv, adamianis uflebaTa saerTo gagebiTa 

da maTi uzrunvelyofiT ... preambulis Semdgom teqstSi kvlav 

dasturdeba, rom evropis qveynebs aqvT politikuri tradiciebis, 

idealebis, Tavisuflebis da kanonis uzenaesobis saerTo memkvi-

dreoba. sasamarTlos azriT, swored am saerTo memkvidreobaSi 

unda moiZebnos konvenciis fuZemdebluri Rirebulebebi ...; sa-

samarTlom ramdenjerme aRniSna, rom konvencia Seiqmna imisaTvis, 

rom daculi da xelSewyobili yofiliyo demokratiuli sazoga-

doebis idealebi da Rirebulebebi ...~ (ix. zemoxsenebuli ganaCeni 

iazaris da sxvebis saqmeze, punqti 47).

54. sasamarTlo miuTiTebs, rom pirveli oqmis me-3 muxli gulisx-

mobs aqtiuri da pasiuri kenWisyris subieqtur uflebebs. marTalia, 

es uflebebi Zalian mniSvnelovania, magram isini araa absoluturi xa-

siaTis. me-3 muxli aRiarebs am uflebebs maTi mkafiod formulirebis 

gareSe, rom araferi vTqvaT maT gansazRvraze, amitom igi tovebs saSu-

alebas `nagulisxmevi SezRudvebisTvis~ (ix. zemoxsenebuli meTiu-mohi-

nis da klerfeitis saqme, gv. 23, punqti 52). xelSemkvrel saxelmwifoebs 

ufleba aqvT, TavianT samarTlis sistemebSi aqtiuri da pasiuri saar-

Cevno uflebebis ganxorcieleba daafuZnon iseT pirobebze, romlebic 

akrZaluli ar aris me-3 muxliT. maT am sferoSi farTo diskrecia aqvT, 

magram sasamarTlos, rogorc ukanaskneli saSualebis, prerogativaa, 

daadginos, Sesrulebuli iqna Tu ara pirveli oqmis moTxovnebi; sa-

samarTlo unda darwmundes, rom aRniSnuli pirobebi am uflebebs im-

denad ar zRudaven, rom xelyon maTi arsi da datovon efeqturobis 

gareSe; rom es pirobebi dadgenilia legitimuri mizniT da rom gamo-

yenebuli saSualebebi aris proporciuli.

55. rac Seexeba konstituciur wesebs parlamentis wevrebis status-

Tan dakavSirebiT, maTi Seusabamod miCnevis kriteriumebis CaTvliT, 

marTalia, am wesebs aqvT saerTo sawyisi, rom arCeuli warmomadgenlebi 

unda iyvnen damoukidebelni da, amasTanave, amomrCevlebi unda iyvnen 

Tavisufalni, aRniSnuli kriteriumebi gansxvavdeba ama Tu im saxelmwi-

fos istoriuli da politikuri faqtorebis mixedviT. evropis sabWos 

uamravi wevri saxelmwifos konstituciaSi da saarCevno kanonmdeblo-

baSi asaxuli situaciebis mravalgvaroba mianiSnebs mocemul sferoSi 

midgomaTa farTo sxvadasxvaobaze. me-3 muxlis gamoyenebis miznebisTvis 

nebismieri saarCevno kanonmdebloba unda Sefasdes Sesabamisi qveynis 

politikuri ganviTarebis fonze, rameTu garkveuli niSnebi, romlebic 

miuRebeli iqneboda erTi sistemis konteqstSi, SeiZleba gamarTlebuli 
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iyos meore sistemis konteqstSi. Tumca am kuTxiT saxelmwifos diskre-

cia SezRudulia me-3 muxlis fundamenturi principis pativiscemis val-

debulebiT – es aris `sakanonmdeblo organoebis arCevisas xalxis neba-

survilis Tavisufali gamoxatvis uzrunvelyofa~ (ix. zemoxsenebuli 

meTiu-mohinis da klerfeitis saqme, gv. 23-24, punqti 54; saqme Podkolzina 
v. Latvia, # 46726/99, punqti 33, ECHR 2002-II).

56. rac Seexeba sacxovrebeli adgilis kriteriums pasiur saarCev-

no uflebasTan mimarTebaSi, rogorc aseTs, sasamarTlos am sakiTxze 

sakuTari mosazreba arasodes daufiqsirebia. Tumca, calke aqtiur 

saarCevno uflebasTan mimarTebaSi, sasamarTlos naTqvami aqvs, rom 

aRniSnuli kriteriumi ar iyo aragonivruli an TviTneburi (ix. ga-

naCeni saqmeze Hilbe v. Liechtenstein, #31981/96, ECHR 1999-VI). sasamarT-

los miaCnia, rom sacxovrebeli adgilis kriteriumi aqtiuri saarCevno 

uflebis SemTxvevaSi gamarTlebulia Semdegi safuZvlebiT: (1) varaudi, 

rom ararezidenti moqalaqe naklebad aris uSualod da xangrZlivad 

dainteresebuli da naklebad icnobs qveynis yoveldRiur problemebs; 

(2) arapraqtikuloba da arasasurveloba (zogjer SeuZleblobac) imisa, 

rom parlamentis wevrobis kandidatebma sxvadasxva saarCevno sakiTxebis 

wardgena moaxdinon sazRvargareT mcxovrebi moqalaqeebisTvis maTi az-

ris Tavisufali gamoxatvis uzrunvelyofis mizniT; (3) rezidenti moqa-

laqeebis gavlena kandidatebis SerCevaze da maTi saarCevno programebis 

Camoyalibebaze; da (4) Tanafardoba parlamentis arCevnebSi xmis micemis 

uflebasa da amgvarad arCeuli politikuri organoebis qmedebaTa Sede-

gebis uSualo wvnevas Soris (Polacco and Garofalo v. Italy, # 23450/94, komi-

siis 1997 wlis 15 seqtembris gadawyvetileba, komisiis manamde arsebul 

praqtikaze miTiTebiT).

57. magram sasamarTlo iziarebs im mosazrebas, rom aqtiuri (xmis 

micemis) saarCevno uflebisgan gansxvavebiT pasiuri saarCevno uflebis 

gansaxorcieleblad ufro mkacri kriteriumebi SeiZleba dawesdes (ix. 

veneciis komisiis saarCevno saxelmZRvanelo wesebi, zemoT, punqti 29). 

amitom sasamarTlo arasworad ar miiCnevs parlamentis wevrobis poten-

ciuri kandidatebis mier xuTwliani sacxovrebeli adgilis kriteriu-

mis dakmayofilebas. es kriteriumi mizanSewonilad SeiZleba CaiTvalos, 

raTa aRniSnulma pirebma SeiZinon sakmarisi codna im sakiTxebisa, rom-

lebic erovnuli parlamentis funqciebis ganxorcielebas ukavSirdeba.

58. amasTanave, arsebiTad mniSvnelovania, rom saparlamento kandi-

datebi warmoCindnen, rogorc patiosani da marTali adamianebi. sazoga-

doebisaTvis sakuTari Tavis srulad da patiosnad gacnobis davalde-

bulebiT amomrCevlebs eZlevaT saSualeba, Seafason kandidatis piradi 

kvalifikacia da parlamentSi maTi interesebis saukeTesod warmodgenis 

SesaZlebloba. aseTi kriteriumebi aSkarad SesabamisobaSia demokrati-

uli sazogadoebis interesebTan da saxelmwifoebs aqvT garkveuli dis-

krecia maTi gamoyenebisTvis.

59. amasTan dakavSirebiT sasamarTlo imeorebs, rom konvenciis 

mizani moiTxovs, rom misi debulebebi ganimartos da gamoyenebuli iqnes 
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ise, rom maTSi gaTvaliswinebuli danawesebi iyos ara ubralod Teori-

uli an iluzoruli, aramed praqtikuli da efeqturi (ix., magaliTad, 

1980 wlis ganaCeni saqmeze Artico v. Italy, seria A, # 37, gv. 15-16, punqti 33; 

1998 wlis 30 ianvris ganaCeni saqmeze United Communist Party of Turkey and 
Others v. Turkey, moxsenebebi 1998-I, gv. 18-19, punqti 33; da Chassagnou and 
Others v. France [GC], ## 25088/94, 28331/95 da 28443/95, punqti 100, ECHR 

1999-III). pasiuri saarCevno ufleba, romelic garantirebulia pirveli 

oqmis me-3 muxliT da ganuyofeli nawilia namdvili demokratiuli wyo-

bis cnebisa, iluzoruli iqneboda, SesaZlebeli rom yofiliyo adami-

anisTvis misi nebismier momentSi warTmeva. amitom marTalia, saxelmwi-

foebs zogadad aqvT farTo diskrecia am uflebis ganxorcielebisTvis 

kriteriumebis dadgenisas, magram uflebebis efeqturobis principi 

moiTxovs, rom kriteriumebis procedura Seicavdes sakmaris dacvas 

gadawyvetilebaTa TviTneburad miRebisgan.

C. sasamarTlos praqtikis misadageba mocemuli saqmisadmi

60. sasamarTlo aRniSnavs, rom misi kompetencia, Seamowmos Sidasa-

xelmwifoebrivi samarTlis moTxovnaTa Sesruleba, SezRudulia (ix. 1990 

wlis ganaCeni saqmeze Håkansson and Sturesson v. Sweden, seria A, # 171-A, 

gv. 16, punqti 47) da sasamarTlos funqcia ar aris Sidasaxelmwifoe-

brivi sasamarTloebis Canacvleba. Sidasaxelmwifoebrivi kanonmdeblobis 

ganmarteba upiratesad erovnuli xelisuflebis organoebis prerogati-

vaa (ix. saqme Waite and Kennedy v. Germany [GC], # 26083/94, punqti 54, 

ECHR 1999-I). magram sasamarTlom unda daadginos, SesabamisobaSia Tu ara 

mocemul saqmeSi Sidasaxelmwifoebrivi sasamarTloebis gadawyvetile-

bebi ganmcxadeblis pasiuri xmis uflebasTan (ix. mutatis mutandis, saqme 
Sovtransavto Holding v. Ukraine, # 48553/99, punqti 95, ECHR 2002-VII).

61. Sesabamisi Sidasaxelmwifoebrivi kanonmdeblobis da praqti-

kis gaTvaliswinebiT, sasamarTlos miaCnia, rom ukrainaSi cxovrebis 

moTxovna ar iyo absoluturi xasiaTis da Sidasaxelmwifoebrivi orga-

noebi, calkeuli kandidatis registraciis moTxovnis dakmayofilebisas 

an masze uaris Tqmisas, valdebulni iyvnen, gaeTvaliswinebinaT am kandi-

datis konkretuli mdgomareoba. sasamarTlos miaCnia, rom arc Sesabami-

si kanonmdebloba da arc praqtika ar iTxovda uSualod `faqtobriv~ an 

`uwyvet~ cxovrebas ukrainis teritoriaze. kanoni erTmaneTisagan arc 

`iuridiul~ da `faqtobriv~ sacxovrebels ganasxvavebda. aSkaraa, rom 

ganmcxadeblis `faqtobrivi sacxovrebeli adgili~ nawilobriv ukrainis 

teritoriis gareT iyo garkveuli periodis ganmavlobaSi, radgan man 

qveyana datova 2000 wlis 26 noembers, sakuTari nebis sawinaaRmdegod, 

devnis SiSis gamo, da cxovreba daiwyo ltolvilis statusiT aSS-Si (ix. 

zemoT, punqti 10). magram Cawera mis Sida pasportSi igive darCa.

62. sasamarTlo SeniSnavs, rom saqmisTvis mniSvnelovan dros 

sacxovrebeli adgilis iuridiuli registraciis erTaderTi damadas-

turebeli iyo moqalaqis Cveulebrivi Sida pasporti, romelic yovelT-
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vis ar emTxveoda adamianis faqtobriv sacxovrebel adgils (zemoT, 

punqtebi 56-58). sasamarTlo aseve aRniSnavs, rom Cawera iyo ukrainis 

administraciuli sistemis ganuyofeli da fundamenturi aspeqti da 

farTod gamoiyeneboda sxvadasxva oficialuri miznebisTvis (moqala-

qis mimdinare sacxovrebeli adgilis registracia, samxedro samsaxurSi 

gawveva, xmis micema, qonebrivi sakiTxebi da sxv.). 

63. sasamarTlos gansakuTrebiT mniSvnelovnad miaCnia, rom par-

lamentis wevrobis kandidatebs unda warmoedginaT piradi monacemebi 

qonebisa da Semosavlebis Sesaxeb, aseve maTi ojaxis Sesaxeb. deklaraciis 

standartuli forma kandidatebisgan moiTxovda, mieTiTebinaT `Caweris 

an droebiTi Caweris (registraciis) adgili, romelic miTiTebulia mo-

qalaqis Cveulebriv pasportSi~ (zemoT, punqti 40). amitom sasamarTlo 

Tvlis, rom kandidatad registraciisTvis centralur saarCevno komi-

siaSi warsadgen deklaraciaSi ganmcxadebels mxolod mis CawerasTan da-

kavSirebuli informaciis miTiTeba evaleboda.

64. sasamarTlos azriT, ganmcxadeblis mier 1951 wlis Jenevis kon-

venciaze miTiTeba, rogorc iuridiuli argumenti, arsebiT gavlenas ar 

axdens saqmeze, radgan es konvencia Sesabamis dros ZalaSi ar iyo ukrai-

nisTvis. Tumca sasamarTlo aRniSnavs, rom rogorc xelmomwer saxelm-

wifos, ukrainas, saxelSekrulebo samarTlis Sesaxeb venis konvenciis 

me-18 muxlidan gamomdinare valdebulebis ZaliT, Tavi unda Seekavebina 

qmedebebisgan, romlebsac SeeZlo azri daekarga Jenevis konvenciis obi-

eqtisa da miznisTvis mis ZalaSi Sesvlamde.

65. rac ufro mniSvnelovania, sasamarTlos miaCnia, rom ganmcxade-

bels SeuZlia miuTiTos devnis SiSze, rogorc obieqtur, faqtobriv 

argumentze, misi samuSaos xasiaTis, Jurnalist giorgi RonRaZis gauCi-

narebasTan da mkvlelobasTan dakavSirebuli saeWvo movlenebis da au-

dioCanawerTan dakavSirebuli skandalis gaTvaliswinebiT. agreTve, igi 

swrafad aRiares TavSesafris kanonier maZieblad aSS-Si. amitom mis mier 

qveynis saswrafod datoveba gasagebi iyo, xolo misi mudmivad dato-

vebis ganzraxva – ganusazRvreli. sasamarTlo Tvlis, rom ganmcxade-

beli rTul viTarebaSi aRmoCnda: Tu is ukrainaSi darCeboda, mis pirad 

usafrTxoebas da fizikur xelSeuxeblobas safrTxe emuqreboda, ris 

gamoc igi veRar SeZlebda raime politikuri uflebis ganxorciele-

bas, Tumca aRniSnuli uflebebis ganxorcielebis SesaZlebloba mas arc 

qveynis datovebis SemTxvevaSi eqneboda.

66. aRniSnuli garemoebebis gaTvaliswinebiT sasamarTlos miaC-

nia, rom centraluri saarCevno komisiis gadawyvetileba, romliTac 

ganmcxadebels uari eTqva verxovna radas wevrobis kandidatad regis-

traciaze mcdari sacxovrebeli adgilis miTiTebis motiviT, Tumca misi 

registrirebuli iuridiuli sacxovrebeli adgili jer kidev ukrainaSi 

iyo (rogorc aRniSnuli iyo mis CaweraSi), ewinaaRmdegeboda konvenciis 

pirveli oqmis me-3 muxls.

67. aqedan gamomdinare, darRveulia konvenciis pirveli oqmis me-3 

muxli.
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II. konvenciis me-14 muxlis savaraudo darRveva 
pirveli oqmis me-3 muxlisgan gancalkevebiT 
an masTan erTobliobaSi

68. ganmcxadebeli aseve amtkicebs, rom saparlamento arCevnebSi 

kandidatad registraciaze uaris Tqmam mxolod im mizeziT, rom man 

TiTqos ar miawoda swori informacia bolo xuTi wlis ganmavlobaSi 

sacxovrebeli adgilis Sesaxeb, gamoiwvia pirveli oqmis me-3 muxliT 

gaTvaliswinebuli uflebis ganxorcielebaSi mis mimarT diskrimina-

cia, rac akrZalulia konvenciis me-14 muxliT. man Tavisi mdgomareoba 

Seadara sxva kandidatis mdgomareobas, romelic uwyvetad xuTi wlis 

ganmavlobaSi ar cxovrobda ukrainaSi, magram mainc mieca kandidatad 

daregistrirebis SesaZlebloba. me-14 muxlis Tanaxmad:

`am konvenciiT gaTvaliswinebuli uflebebiTa da TavisuflebebiT 

sargebloba uzrunvelyofilia yovelgvari diskriminaciis gare-

Se sqesis, rasis, kanis feris, enis, religiis, politikuri Tu sxva 

Sexedulebebis, erovnuli Tu socialuri warmoSobis, erovnuli 

umciresobisadmi kuTvnilebis, qonebrivi mdgomareobis, dabadebi-

sa Tu sxva statusis ganurCevlad.~

69. mTavrobam ganacxada, rom ar aris darRveuli pirveli oqmis 

me-3 muxli me-14 muxlTan erTobliobaSi, radgan ganmcxadeblis mimarT 

diskriminacias adgili ar hqonia.

70. ganmcxadebeli ar eTanxmeba mTavrobis gancxadebas da, sxva 

garemoebaTa Soris, miuTiTebs batoni i.m. zviahilskis konkretul SemT-

xvevas, romelic arCeuli iqna verxovna radas wevrad miuxedavad misi 

sazRvargareT cxovrebisa (zemoT, punqti 22).

71. sasamarTlos miaCnia, rom es saCivari arsebiTad igivea, rac 

pirveli oqmis me-3 muxlTan dakavSirebuli saCivari. amitom, sasamarT-

los mier aRniSnul sakiTxze gakeTebul daskvnaze miTiTebiT (ix. zemoT, 

punqtebi 60-67), sasamarTlo Tvlis, rom saWiro ar aris saCivris gan-

xilva calke me-14 muxlTan mimarTebaSi.

III. konvenciis 41-e muxlis gamoyeneba

72.  konvenciis 41-e muxlis Tanaxmad:

`Tu sasamarTlo daadgens, rom dairRva konvencia da misi oqmebi, 

xolo Sesabamisi maRali xelSemkvreli mxaris Sidasaxelmwifoe-

brivi samarTali darRvevis mxolod nawilobrivi gamosworebis 

SesaZleblobas iZleva, saWiroebis SemTxvevaSi, sasamarTlo 

dazaralebul mxares samarTlian dakmayofilebas miakuTvnebs.~
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A. materialuri ziani

73. ganmcxadebelma materialuri zianis anazRaurebis saxiT moiTxo-

va verxovna radas wevris kuTvnili, dakarguli xelfasis gadaxda. misi 

TqmiT, igi arCeuli iqneboda socialisturi partiidan partiuli siiT, 

radgan partiam amisaTvis sakmarisi xmebi moipova. man moiTxova 52 224,833 

ukrainuli grivnis gadaxda. es Tanxa gamoTvlili iyo parlamentis sa-

xalxo warmomadgenlis daaxloebiTi xelfasidan, romelsac is miiRebda 

misi arCevis SemTxvevaSi.

74. mTavrobam aRniSna, rom ar arsebobda mizezobrivi kavSiri 

ganmcxadeblis zianis anazRaurebis moTxovnasa da dadgenil darRvevas 

Soris. mTavrobis TqmiT, mocemuli viTareba analogiuri iyo viTarebi-

sa, romelsac adgili hqonda saqmeSi Podkolzina v. Latvia (zemoxsenebuli 

saqme, punqti 48).

75. sasamarTlos, iseve, rogorc mTavrobas, miaCnia, rom ar arse-

bobs mizezobrivi kavSiri moTxovnil materialur ziansa da dadgenil 

darRvevas Soris (ix. saqme Van Geyseghem v. Belgium, [GC], #. 26103/95, 

punqti 40, ECHR 1999-I, da saqme Nikolova v. Bulgaria [GC], # 31195/96, punq-

ti 73, ECHR 1999-II). Sesabamisad, sasamarTlo uars ambobs ganmcxadeblis 

aRniSnuli moTxovnis dakmayofilebaze.

B. aramaterialuri ziani

76. ganmcxadeblis TqmiT, arCevnebSi kandidatad registraciaze 

uaris Tqmam igi aiZula, darCeniliyo politikur ltolvilad aSS-Si. 

aseve, misi TqmiT, misi uflebebis darRvevam masSi gamoiwvia seriozuli 

stresi da moraluri tanjva, Selaxa misi reputacia, radgan xelisu-

flebis organoebi agrZeleben mis diskreditacias masobrivi informa-

ciis saSualebebiT ukrainaSi da sazRvargareT. man kompensaciis saxiT 

moiTxova 100 000 evro.

77. mTavrobis azriT, ganmcxadeblis mier moTxovnili Tanxa 

gadaWarbebulia ukrainaSi cxovrebis xarjebis da Semosavlis odenobis 

gaTvaliswinebiT. mTavrobis TqmiT, aRniSnuli moTxovna dausabuTebe-

lia. mTavrobis azriT, darRvevis dadgena TavisTavad sakmarisad samarT-

liani dakmayofileba iqneba mTeli im aramaterialuri zianisTvis, ro-

melic ganmcxadebels SesaZloa miadga. mTavrobam aseve aRniSna, rom 

adamianis uflebaTa evropul sasamarTloSi Setanili ganacxadebi ar 

SeiZleba usafuZvlo gamdidrebis wyarod iqces.

78. sasamarTlo imeorebs, rom aramaterialuri ziani unda Sefas-

des mis mier konvenciis safuZvelze dadgenili avtonomiuri kriteri-

umebiT da ara mocemul saxelmwifoSi kanoniT an praqtikiT dadgenili 

principebiT (ix. mutatis mutandis, 1980 wlis 6 noembris ganaCeni saqme-

ze The Sunday Times v. the United Kingdom (#1) (muxli 50), seria A, # 38, 

gv. 17, punqti 41, da 1997 wlis 1 ivlisis ganaCeni saqmeze Probstmeier v. 
Germany, moxsenebebi 1997-IV, gv. 1140, punqti 77). sasamarTlo adasturebs, 
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rom mocemul saqmeSi ganmcxadebelma ganicada aramaterialuri ziani 

imiT, rom uari eTqva sayovelTao arCevnebSi kandidatad monawileoba-

ze. Sesabamisad, samarTlianobis safuZvelze da yvela garemoebis gaTva-

liswinebiT, igi ganmcxadebels akuTvnebs 5 000 evros.

C. xarjebi da danaxarjebi

79. ganmcxadebels ar mouTxovia xarjebis anazRaureba, radgan ad-

vokatis momsaxureba mas ufasod gaewia. Sesabamisad, sasamarTlo amisaT-

vis ganmcxadebels arafers akuTvnebs.

D. procentis dakisreba gadaxdis valdebulebis 

gadacilebisTvis

80.  sasamarTlos mizanSewonilad miaCnia, rom procenti gadaxdis 

valdebulebis gadacilebisTvis efuZnebodes evropis centraluri bankis 

zRvrul sasesxo procents, romelsac unda daematos sami procenti.
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aRniSnulis safuZvelze sasamarTlo:

1. eqvsi xmiT erTis winaaRmdeg adgens, rom darRveulia pirveli oqmis 

me-3 muxli;

2. erTsulovnad adgens, rom saWiro ar aris saCivris calke ganxilva 

konvenciis me-14 muxlis safuZvelze;

3. eqvsi xmiT erTis winaaRmdeg adgens, rom

(a) mopasuxe saxelmwifom, sami Tvis vadaSi konvenciis 44-e muxlis me-2 

punqtis Sesabamisad am ganaCenis ZalaSi Sesvlis dRidan, aramateri-

aluri zianis saxiT unda gadaixados 5 000 evro, romlis konverta-

ciac unda moxdes aSS dolarebSi am ganaCenis gamotanis dRisTvis ar-

sebuli kursiT, plius damatebiTi Rirebulebis gadasaxadi, romelic 

am Tanxas SeiZleba daekisros;

(b) zemoaRniSnuli sami Tvis gasvlis Semdeg angariSsworebis TariRamde 

gadasaxdel Tanxas daericxos martivi procenti, romelic udris ev-

ropis centraluri bankis zRvrul sasesxo procents gadaxdis val-

debulebis gadacilebis periodSi damatebuli sami procenti;

4.  erTsulovnad uars ambobs samarTlian dakmayofilebasTan dakavSire-

biT ganmcxadeblis sxva moTxovnebis dakmayofilebaze.

Sesrulebulia inglisur enaze, Setyobinebulia werilobiT 2004 

wlis 19 oqtombers, sasamarTlos reglamentis 77-e muxlis me-2 da me-3 

punqtebis Sesabamisad.

      

     j.-p. kosta 

             Tavmjdomare

 l. erli

  mdivnis moadgile

            

konvenciis 45-e muxlis me-2 punqtisa da sasamarTlos reglamentis 

74-e muxlis me-2 punqtis Sesabamisad, ganaCenis Tan erTvis batoni lu-

kaidesis gansxvavebuli mosazreba.
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 mosamarTle lukaidesis gansxvavebuli mosazreba

ganmcxadeblis saCivari mdgomareobs imaSi, rom mas TviTnebu-

rad uTxres uari ukrainis socialisturi partiis siidan parlamentis 

(verxovna radas) wevrobis kandidatad registraciaze. ukrainis xelisuf-

lebam uari uTxra mas arCevnebSi kandidatad registraciaze im safuZv-

liT, rom ganmcxadebelma mcdari informacia waradgina misi Cveulebri-

vi sacxovrebeli adgilis anu adgilsamyofelis Sesaxeb bolo 5 wlis 

ganmavlobaSi. ganmcxadebeli amtkicebs, rom man xelisuflebas miawoda 

informacia ukrainaSi misi oficialuri registraciis adgilis Sesaxeb 

(`Caweris~ Sesaxeb, rogorc im dros ewodeboda). Cawera ukrainis adminis-

traciuli sistemis ganuyofeli da fundamenturi aspeqti iyo da far-

Tod gamoiyeneboda sxvadasxva oficialuri miznebisTvis. ganmcxadeblis 

TqmiT, radgan Caweris mixedviT misi registrirebuli sacxovrebeli ad-

gili bolo 5 wlis ganmavlobaSi kandidatad registraciis gancxadebis 

Setanamde (2002 wlis 12 ianvari) iyo ukrainaSi, ar unda CaTvliliyo, 

rom man mcdari informacia warmoadgina. Sedegad, misTvis uari ar unda 

eTqvaT kandidatad registraciaze im safuZvliT, rom igi ar akmayo-

filebda moTxovnas sacxovrebeli adgilis Sesaxeb, Tumca sadavo ar iyo 

is faqti, rom is Sesabamisi droisTvis ar cxovrobda ukrainaSi.

ukrainis konstituciis 76-e muxlis Tanaxmad:

 `... ukrainis moqalaqes, romelmac miaRwia 21 wlis asaks arCevnebis 

TariRisTvis, aqvs ufleba, airCios da, Tu igi bolo xuTi wlis 

ganmavlobaSi cxovrobda ukrainis teritoriaze, arCeuli iqnes 

verxovna radaSi ...~ (xazgasma Cvenia)

aseve, arCevnebis Sesaxeb kanonis me-8 muxlis Tanaxmad:

`(1) ukrainis moqalaqes, romelmac miaRwia 21 wlis asaks arCevnebis 

dRisTvis, aqvs arCevnebSi xmis micemis ufleba da [Tu igi] cxov-

robda ukrainis teritoriaze bolo xuTi wlis ganmavlobaSi, aqvs 

ufleba, arCeuli iqnes parlamentis wevrad.~ (xazgasma Cvenia)

yvelasaTvis cnobili iyo, rom ganmcxadebelma ukraina datova 2000 

wlis 26 noembers da cxovreba daiwyo ltolvilad SeerTebul Stateb-

Si, aSS-s xelisuflebis organos 2001 wlis 27 aprilis gadawyvetilebis 

safuZvelze. igi ukrainaSi ar dabrunebula. amitom faqtobrivad igi 

Sesabamis dros ar iyo ukrainaSi mcxovrebi piri `bolo xuTi wlis gan-

mavlobaSi~ registraciis gancxadebis Setanis TariRamde. rogorc ukve 

aRiniSna, ganmcxadebeli sadavod xdis da amtkicebs, rom radgan misi 

Caweris mixedviT misi registrirebuli iuridiuli sacxovrebeli misa-

marTi iyo ukraina, amitom igi akmayofilebda sacxovrebeli adgilis 

aRniSnul moTxovnas.

ukrainis administraciul sistemaSi Cawera niSnavda piris sacxovre-
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beli adgilis formalur aRniSvnas da gamoiyeneboda, aSkarad praqti-

kuli miznebisTvis, oficialur sacxovrebel misamarTad. aseTi misa-

marTi dadasturebulad da sabolood ver gamodgeba piris ukrainaSi 

cxovrebis dasadgenad, rodesac am piris realur sacxovrebel adgilad 

aRiarebuli iyo adgili ukrainis gareT. sxva sityvebiT rom vTqvaT, 

Cemi azriT, am SemTxvevaSi ukrainis xelisuflebam sworad daafuZna misi 

gadawyvetileba ganmcxadeblis realur sacxovrebel adgilze da ar 

daxuWa Tvali Caweris gamo.

amitom me vTvli, rom ganmcxadeblis mier saparlamento arCev-

nebSi Sesabamisi moTxovnebis dakmayofilebis sakiTxis gadawyvetisas 

erovnulma xelisuflebam amjobina gadawyvetilebis miReba realuri 

arasadavo sacxovrebeli adgilis da ara formaluri registraciis ad-

gilis safuZvelze da daaskvna, rom ganmcxadeblis mier formaluri da 

ara faqtobrivi sacxovrebeli adgilis miTiTeba iyo mcdari informacia, 

rac iwvevda ganmcxadeblis diskvalifikacias. amitom xelisuflebis es 

gadawyvetileba ver CaiTvleba TviTneburad da verc arasworad.

swored es sakiTxi iyo ganmcxadeblis saCivris arsi da igi unda 

Segvefasebina konvenciis pirveli oqmis me-3 muxlis fonze. politikuri 

garemo an politikuri niSnebi ar iyo Cveni gansaxilveli sakiTxi, ram-

denadac es garemoebebi ar iqna srulad moyvanili da dadasturebuli 

ganmcxadeblis mier konvenciis pirveli oqmis me-3 muxlis darRvevis 

dasasabuTeblad.

am garemoebebSi me vfiqrob, rom mocemul saqmeSi ar aris dar-

Rveuli konvenciis pirveli oqmis me-3 muxli.
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ukrainuli mediajgufi 
ukrainis winaaRmdeg

Ukrainian Media Group v. Ukraine
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adremoqmedi meore seqcia

ukrainuli mediajgufi 

ukrainis winaaRmdeg

(ganacxadi #72713/01)

ganaCeni

strasburgi

2005 wlis 29 marti

saboloo versia

12/10/2005

ganaCeni saboloo gaxdeba konvenciis 44-e muxlis me-2 punqtiT 

gaTvaliswinebul SemTxvevebSi. igi SeiZleba daeqvemdebaros redaqciuli 

xasiaTis Sesworebebs. 
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adamianis uflebaTa evropuli sasamarTlo

saqmeze `ukrainuli mediajgufi ukrainis winaaRmdeg~,

(Ukrainian Media Group v. Ukraine)

adamianis uflebaTa evropuli sasamarTlos (adremoqmedi meore 

seqciis) palatam Semdeg mosamarTleTa SemadgenlobiT:

b-ni J-p kosta, prezidenti,

b-ni a.b. baka,

b-ni l. lukaidesi,

b-ni k. birsani,

b-ni k. iungvierti,

b-ni v. butkeviCi,

b-ni m. ugrexeliZe, mosamarTleebi,

da q-ni s. dole, seqciis registratori,

imsjela ra ganmartoebiT 2004 wlis 18 maissa da 2005 wlis 8 marts,

2005 wlis 8 marts miiRo Semdegi gadawyvetileba:
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procedura

1. saqme momdinareobs adamianis uflebaTa da ZiriTad Tavisufle-

baTa dacvis konvenciis 34-e muxlis Tanaxmad sasamarTloSi kompanias, 

`ukrainuli media jgufis~ (SemdgomSi `ganmcxadebeli~) mier 2000 wlis 

12 dekembers ukrainis winaaRmdeg Setanili ganacxadidan (#72713/01).

2. ukrainis mTavrobas (SemdgomSi `mTavroba~) warmoadgendnen misi 

warmomadgenlebi, q-ni valeria lutkovska, SemdgomSi ki q-ni zoriana 

bortnovska.

3. 2004 wlis 18 maisis gadawyvetilebiT sasamarTlom ganacxadi 

nawilobriv dauSva arsebiT ganxilvaze.

4. ganmcxadebelma da mTavrobam warmoadgines werilobiTi mimoxil-

vebi arsebiT ganxilvaze (59-e wesis 1-li punqti). mxareebTan moTaTbi-

rebis Semdeg palatam gadawyvita, rom saWiro iyo arsebiTi mosmena (59-e 

wesis me-3 punqti). mosmena dainiSna 2004 wlis 6 ivlisisaTvis.

5. 2004 wlis 2 ivliss mxareebma morigebis winadadebiT mimarTes 

sasamarTlos.

6. 2004 wlis 5 ivliss sasamarTlom gadado mosmena mxareTa Soris 

miRweuli morigebis gansaxilvelad.

7. 2004 wlis 5 oqtombers sasamarTlom gadawyvita saqmeze Caetare-

bina zepiri mosmena da uari eTqva mxareTa mier SemoTavazebul morige-

baze, radgan, misi azriT, adamianis uflebaTa pativiscema, rogorc es 

gansazRvrulia konvenciiT, moiTxovda saqmis Semdgom ganxilvas konven-

ciis 37-e muxlis 1-li punqtisa da 38-e muxlis 1-li punqtis (b) qvepunq-

tis Sesabamisad.

8. 2004 wlis 1 noembers sasamarTlom Secvala Tavisi seqciis Semad-

genloba (25-e wesis 1-li punqti). Tumca gadawyda, rom es saqme darCe-

boda Zvel meore seqcias (52-e wesis 1-li punqti).

faqtobrivi garemoebebi

9. ganmcxadebeli, dss `ukrainuli mediajgufi~ (ЗАТ “Українська 
Прес-Група”), aris kerZo samarTlis iuridiuli piri, registrirebuli da 

moqmedi kievSi, ukrainaSi. igi flobs yoveldRiur gazeTs “День”.

1. saqmis garemoebebi

10. mxareTa mier warmodgenili saqmis faqtebi SeiZleba Semdegi 

saxiT Sejamdes:
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A. 1999 wlis 21 agvistos publikaciasTan dakavSirebuli 

samarTalwarmoeba

11. 1999 wlis 21 agvistos gazeTSi “День” daibeWda q-ni tetiana 

e. korobovas statia saTauriT ̀ es aris meore iuriki sacodavi iorikebi-

saTvis, Tu lebedis ukrainuli versia?~. statia ikiTxeba Semdegnairad:

`epigrafi: es yvelaferi mis Sesaxebaa, Cveni, iseve, rogorc Tqveni, 

nataSas Sesaxeb. Tanamdebobis Sesaxeb, romelic progresulma so-

cialistma, natalia vitrenkom SeiZleba an ar SeiZleba daikavos, 

rac damokidebulia imaze, Tu bankovadan (saxelwodeba quCisa, sa-

dac mdebareobs prezidentis administracia) sabolood romeli 

scenari moigebs `tenders~, SemoTavazebuls # 1 ofisidan. ra Tqma 

unda, met-naklebi cdomilebiT, SesaZlebeli gaxdeba ganisazRv-

ros, Tu romeli nominantiT manipulireba ufro advili iqneba ze-

moxsenebuli ofisidan.

pirveli versia [mis TanamdebobasTan dakavSirebiT] “День”-is mier 

nawinaswarmetyvelebi iqna jer kidev gazafxulze da efuZneboda 

varauds, rom, bankovas azriT, petro simonenko [komunisturi par-

tiis lideri] ar iyo sakmarisad ̀ kargi da maxvilgonieri~ ̀ safrTxo-

belas~ rolisaTvis rusTa (à la russe) winaasaarCevno scenarSi: 

`reformatori wiTeli safrTxis winaaRmdeg~. natalia vitrenko, 

Tavisi `uranis sabadoTi,~ da vladimir marCenko  gacilebiT ufro 

STambeWdavni arian da, rogorc saukeTeso politikuri mecnierebi 

da sociologebi amboben, vitrenko erTaderTi adamiani iyo, vinc 

SeZlebda meore turSi kuCmas damarcxebas nawinaswarmetyvelebi 

33 procentiT. Zalian male damtkicda, rom politikuri mecnierebi 

da sociologebi Secdnen da natalia vitrenkos reitingi sagrZno-

blad daeca. Tumca es moxda ufro samecniero debatebis Tavisu-

flebiTa da pirveli piris [prezidentis] irgvliv atexili azrTa 

sxvadasxvaobiT, vidre q-ni vitrenkos namdvili reitingiT. ra Tqma 

unda, rTulia imis dajereba, rom qveynis mosaxleobis erTi mesa-

medi im satelevizio programis yurebisas, sadac nataSam daamar-

cxa moadgile, romelic Zirs danarcxebuli iqna marCenkos muStis 

wyalobiT, imis nacvlad, rom saswrafo da samedicino daxmareba 

gamoeZaxebina, gaeqaneboda saarCevno ubnisaken `progresuli so-

cializmisaTvis~ xmis misacemad. Tumca aSkaraa, rom `Jirinovskis~ 

10-11% normaluri Sedegia normalur qveyanaSi, magram ara iq, sa-

dac sazogadoeba ZiriTadad avadmyofi da maTxovari xalxisagan 

Sedgeba. natalia vitrenkos roli ganmtkicebuli iqna centralur 

saarCevno komisiaSi misi [kandidatad registraciis] mxardamWeri 

xelmowerebis `mtkivneuli~ gadaTvliT. dRes centraluri saa-

rCevno komisiis pativcemulma Tavmjdomarem, b-nma mixailo ria-

becma, gviTxra, Tu ramdenad Secda uzenaesi sasamarTlo, roca 
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ugulebelyo saWiro erTi milioni xelmowera da centraluri saa-

rCevno komisia daavaldebula, am normis ugulebelyofiT gaeta-

rebina registraciaSi prezidentis Tanamdebobaze nominirebuli 

kandidatebi. magram sul axlaxans igive riabecma sazogadoebas 

gauziara Tavisi Sexedulebebi, romlebic, misi mimndob-emociuri 

enidan Tu vTargmniT, ase JRers: centraluri saarCevno komisiis 

mier (sakuTari surviliT) daregistrirebuli arc erTi kandida-

ti ar unda gatarebuliyo registraciaSi, radgan Tu nominantebis 

mier warmodgenil xelmowerebs seriozuli yuradRebiT Seiswav-

lidnen, verc erTi kandidati, maT Soris verc kuCma, ver gauZlebda 

am Semowmebas. maS ra iyo kriteriumi? iyo Tu ara es centraluri 

saarCevno komisiisa da misi Tavmjdomaris varaudi, Tu romeli 

scenari iqneboda saukeTeso winasaarCevno etapze? rogorc Cans, 

saidumlo arc centraluri saarCevno komisiisTvis aris is, Tu 

ra saubrebi uZRoda win bankovas gadawyvetilebas, registraciaSi 

gaetarebina natalia mixailovna, romelsac sxvadasxva mizezTa 

gamo problemebi gaaCnda. iqneb detalebis gamJRavneba vadim rabi-

noviCs, romelmac qveyana naadrevad, Zalian mcire droSi datova, 

SeeZlos, an iqneb kuCmas saarCevno agents, b-n volkovs, romelic 

ibrZoda da sabolood moipova nataSas registracia.

rogorc aRmoCnda, es ar iyo SiSi imisa, rom registraciaSi misi 

gautareblobis SemTxvevaSi vitrenko, rogorc veluri Zala, Seamci-

rebda bankovas saboloo gadawyvetilebis zegavlenas; es iyo scenari 

`kuCma simonenkos winaaRmdeg~, romelic sasawrafod Seicvala petro 

mikolavoviCis (simonenkos) savaraudo arasandoobis gamo. sakiTxi 

exeba parlamentis spikeris tkaCenkos mier araerTxel warmoCenil 

udavo faqts, rom isini [bankova] moaxerxebdnen simonenkosTan da ko-

munisturi partiis (CPU) ideologebis mtkice poziciasTan daTanx-

mebas, ideologebisa, romelTac sjeraT, rom komunistur partias ar 

surs sruli marcxi ganicados an sufTa xerxebiT gaimarjvos (bul-

gareTze miTiTebiT). aman bankovaSi ufro meti Relva gamoiwvia. war-

sulSi gamoyenebulma rusulma scenarma dro moWama, sxva ki araferi 

arsebobs! amitom warmodgenili iqna axali scenari: natalia vitren-

kos gayvana meore turSi, misi nominireba kuCmas winaaRmdeg im utyu-

ari SedegiT, rom yvela, memarcxeneebis CaTvliT, imis SiSiT, rom 

vitrenkom da marCenkom ar marTon qveyana, xmas miscems kuCmas.

bankovaSi biWebi uimedo moTamaSeebi arian, radgan maT sarisko 

wamowyebas SeiZleba adekvaturad gaeces pasuxi. magaliTad, Se-

jibrs gamoTiSuli yvela ZiriTadi kandidatis Stabbinebma Sei-

Zleba moiTaTbiron da TavianT mxardamWerebs neba darTon, Ta-

visuflad miscen xma. ra Tqma unda, isini maT imas ki ar sTxoven, 

rom vitrenkos dauWiron mxari, aramed ise moqmedebas, rom devizi 

`yvela kuCmas garda!~ Zalze aqtualuri gaxdes. aSkaraa, rom es ar 
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aris kuCmas Stabbinis scenarze naklebad amoraluri Canafiqri. da 

Tu Cvens `mwvane~ demokratias `ybayura~ unda Seeyaros, rac ufro 

adre moxdeba es, miT ukeTesi: mopovebuli imuniteti ufro Zlieri 

da mtkice iqneba, radgan sabavSvo daavadebebi bavSvobaSive unda 

iqnes moxdili.

vitrenkos prezidentobis SemTxvevaSi qveyanaSi cxovreba saSiSic 

iqneboda da gasarTobic, magram ara didi xniT, rogorc yirimSi 

iurik meSkovis dros. da is iyo saqveyno sigiJe, Tavidan aranor-

maluri da mere ki sasacilo. is gamodioda, yviroda xalxis winaSe, 

aseTi TviTkmayofili, artistuli, misi xma aseTi darwmunebuli, 

JReradi, yvelaferi naTeli, ufrosi asakis qalebi kiviliT da 

qviTiniT cdilobdnen mis xelebze ambors ... da arc erTi organo 

mas ar emorCileboda. man aiRo avtomaturi cecxlsasroli iaraRi 

da scada policiis xelmZRvanelis Secvla. Secvala kidec. magram 

axali xelmZRvaneli aravis enaRvleboda. Semdeg is ukrainis uSiS-

roebis samsaxurs miadga. da aq mas zrdilobianad gaesaubrnen, mis 

mier axlaxans daniSnuli xalxi kibeze daagores da dahpirdnen, 

rom raRacas amoaglejdnen ... dro gadis da sxvadasxvagvari opozi-

cia erTiandeba, gangsterebi brundebian, sajaro moxeleebi, Seno-

baTa dagegmarebis ofisiT dawyebuli samTavrobo moxeleebiT dam-

Tavrebuli, mas sabotaJs uwyobdnen, verxovna rada [parlamenti] 

saprezidento uflebamosilebaze SezRudvebs awesebda – yvelani 

gaerTiandnen iurikis winaaRmdeg, cxovreba ar gaumjobesda, misi 

pirovnuli qarizma nawilebad daiSala, xalxi gamofxizlda. zogi-

erTi ambobs: es iyo yirimi, romelsac zurgs umagrebda kievio. mag-

ram Cven ar vapirebT vimsjeloT sakiTxze, Tu vin idga amis ukan da 

rodis gaCnda igi. Tumca sakiTxi imaSi mdgomareobs, rom avtonomia 

saxelmwifo ar aris. mas rom armia hqonoda, yvelaferi ufro ad-

vilad da male dasruldeboda, moqalaqeebo, ... ra Tqma unda, mar-

Cenko ecdeboda, Tanamdebobidan gadaeyenebina generali kuzmuki. 

es naxvad eRireboda ... verxovna rada megobruli organo gaxde-

boda da konstituciur cvlilebebs dagvianebis gareSe miiRebda! 

parlamentarizmis mwvervali! vadamdeli saprezidento arCevnebi 

Catardeba gazafxulze? natalia mixailovna, RmerTma janmrTe-

lad amyofos, sabolood wertils dausvams kamaTs imis Sesaxeb, Se-

Zlebs Tu ara ukrainis miwa kabaSi gamowyobili `niutonebis~ zid-

vas. da erTaderTi perspeqtiva, Tundac am eqsperimentis Sedegad, 

SesaZloa iyos is sirTuleebi, romlebic dabrkolebas Seuqmnian 

iulia timoSenkos, rogorc qal kandidats, Semdeg arCevnebze ...  

zogierTi ambobs: qveyanasa da xalxze ras ityviT!? qalbatonebo 

da batonebo, Tu demokratebi xarT, xels nu SeuSliT xalxs, gamoi-

yenos Tavisi wminda ufleba xmis micemisa. da xels nu SeuSliT imave 

xalxs, pirispir Sexvdes sakuTari arCevanis Sedegebs da pasuxi agos 

amisaTvis ...
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Tumca Cven albaT ver vnaxavT sruli sisavsiT xalxis mxiarulebas 

da nataSas triumfs, radgan ramdenime `mbodavi giJi~ isev darCa 

bankovaSi. Tumca, rogorc Cans, rusuli Stabbinis gegma `rusu-

li scenaris~ sruli dacviT Camoyalibdeba. da Cven aRmovaCenT 

didebul axal ambavs imis Sesaxeb, Tu vin itvirTavs ruseTis le-

bedis rols Cvens qveyanaSi, vin dainiSna uSiSroebis sabWoSi arCev-

nebamde da Semdeg Cabarda wminda prezident elcins da amgvarad 

mniSvnelovnad ganapiroba am ukanasknelis gamarjveba Semdeg arCev-

nebSi. sainformacio wyaros mixedviT, `Sinauri lebedis~ scenari, 

romelic gamoCnda pirveli turis Semdeg, aseTia: agvistos bolos 

dagegmilia masmediis kampaniis wamowyeba saxalxo auditis komite-

tis Seqmnis ideis mxardasaWerad (natalia mixailovnam, rogorc 

Cans, ukve axsena am struqturis aRdgenis saWiroeba). seqtembris 

pirvel naxevarSi, muSakTa mravalgzis Txovnis Tanaxmad, prezi-

denti gamoscems dekrets am komitetis Seqmnis Sesaxeb. igi dauyovneb-

liv daiwyebs funqcionirebas. erT-erTi movlena, rac farTod 

iqneba gaSuqebuli masmediis mier, Catardeba centralur saarCevno 

komisiasTan TanamSromlobiT, saarCevno kanonis darRvevebis Ta-

vidan asacileblad. amave dros, media wamoiwyebs vitrenkos sawi-

naaRmdego kampanias (mxolod proprezidentuli media aitacebs am 

ideas da srulad Caebmeba masSi). mere prezidenti, gegmis Tanaxmad, 

sityviT gamova da mkacrad moiTxovs, Sewydes xalxis damcvelis wi-

naaRmdeg binZuri propagandis kampania. xalxi taSs daukravs prezi-

dents da Semdeg, seqtembris bolos, igi qalbaton natalia mixailov-

nas saxalxo auditis komitetis meTaurad daniSnavs. amas mohyveba 

kandidatTa, kuCmasa da vitrenkos, oficialuri gancxadebebi, ris 

Sedegadac darCeba erTi kandidati. natalia mixailovna sen-sanss 

icekvebs. es imas niSnavs, rom igi aRar moismens misi politikuri 

karieris Sesaxeb `gedis simReras~, magram rus scenaristebs xelebi 

eqavebaT saarCevno kampaniis dasasrulis molodinSi im grZnobiT, 

rom maTi strategiuli movaleoba Sesrulebuli iqna. unda vaRia-

roT, rom scenari susti ar aris. saqme is aris, Tu ramdenad mzadaa na-

talia mixailovna maTi originalobisaTvis, vinc mas iyenebs, da ram-

denadaa misTvis cnobili im sistemis cinizmis done, romelic xuTi 

wlis ganmavlobaSi niadags amzadebda imisaTvis, rom neba daerTo am 

progresuli socialistisaTvis, eCvenebina Tavisi araCveulebrivi 

SesaZleblobebi xalxis saxeliT Tvlasa da auditis CatarebaSi? 

jaWvi iWimeba da manZili mokldeba... Tumca berezovskis proteJe 

lebedi male gaaTavisufles Tanamdebobidan da sabolood misi 

[berezovskis] daxmarebiT igi aRmoCnda mdidar teritoriaze. 

Stabbinis scenaristebs, rusi oligarqebis direqtivebiT, aseve 

grZelvadiani da perspeqtiuli zraxvebi aqvT Cveni nataSasaTvis. 

Tumca, savsebiT SesaZlebelia, Tundac aRiqvas es saSiSroeba, na-

talia mixailovna iZulebuli iyos gaacnobieros, rom man miiRo 

SemoTavazeba, romelzec uars ver ityvis. damTxvevas ar hgavs, rom 
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volodimir Serbanma, `sumis~ mmarTvelma, moaxsena presas, rom is 

finansurad exmareboda ukrainis progresuli socialisturi par-

tiis kongress. Semdeg b-ni pinCuki aseve gaixsenebs, Tu rogor ex-

mareboda q-n vitrenkos dnipropetrovskSi.  da aq ki b-ni rabinovi-

Ci, romelmac muSaoba daiwyo b-ni morozis reitingze (`rabinoviCi 

morozis winaaRmdeg~ ... im grZnobebis miuxedavad, romlebic rabi-

noviCma SeiZleba aRZras mosaxleobis ubravlesobaSi), preziden-

tis administraciisagan rCevis miRebis Semdeg, gaixsenebs ukrainis 

progresuli socialisturi partiis perspeqtivebs ... da Semdeg 

ganmtkicdeba azri, rom bankova exmareboda natalia mixailovnas 

ara mxolod imitom, rom mis da b-ni razumkovis ojaxebs megobru-

li urTierToba hqondaT. SesaZloa, aRaravis hqondes eWvi imisa, 

rom opoziciis wevri mxolod ukrainis prezidentis administra-

ciis `ruporia~, romlis funqcia igivea, rac rusi Jirinovskisa 

(rogorc Jargonis moyvarulebi ityvian) da igi daqiravebulia da 

uxdian piradad. funqcia iolia: SegiZlia Tqva, rac ginda, magram 

moiqce `sworad~, ar unda gaabrazo mama [prezidenti], maSin roca 

Ziri unda gamouTxaro mis mtrebs.

amgvarad, Tu Tema `saxalxo auditi~ gamoikveTeba, daiwyeba rusu-

li gegmis ganxorcieleba. da kuCmas konkurenti petro simonenko 

iqneba. saarCevno palitra ufro gamokveTil konturebs SeiZens. 

kostenkom da onopenkom (parlamentis wevrebi) Seqmnes sxva saar-

Cevno bloki, aliansi, romelic `sami veSapis~ (marCuki, morozi da 

tkaCenko) alternativaa - risi mizezebic savsebiT gasagebia. Tumca 

kostenkos `ruxi~ (ukrainis politikuri partia) xan gamoCndeba, 

xanac gauCinardeba xolme. magram damarcxebis (kostenkos `ruxis~ 

mier) miuxedavad, jer kidev arseboben zaieci (parlamentis wevri) 

da Cornovilis (`ruxis~ meore Stos lideri) taqtikis loialuri 

mimdevrebi, romlebic, saxelmwifo organoebis zurgs amofare-

bulni, wrialeben TavianTi anti-memarcxene ideologiiT. swored 

aq, dRes gadawydeba, `ruxTagan~ romeli ufro kargad aris mzad 

erovnul-patriotuli masebis dasacavad. sawyali onopenko, ro-

melic SeCveulia sxvadasxva saxis “kydalovo”-s (aferistobas), sa-

varaudod, ar upasuxebs SekiTxvas: `Tu isini dagpirdebian par-

lamentis wevris skams, daupirispirdebi kuCmas?~. mas Semdeg, rac 

centristuli memarjveneebi gaerTiandnen `mwvane~ kononovTan 

(mwvaneTa partiis wevri), romlis ZiriTad ideasac warmoadgenda 

kuCmas gabrazebis Tavidan acileba, Tumca mis gundSi ar iyo, eWvga-

reSea, rom blokis ideologia TviTSenarCunebaSi mdgomareobda. 

da oliniks, `amoucnob obieqts~, romelic maTTan gaerTianda, Ta-

vadac veragi ideebi amoZravebs. Sesabamisad, zogadi SegrZneba ar 

Secvlila.

amgvarad, mxolod marCukis, morozis da tkaCenkos `samTa aliansi~, 
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romelsac SeuerTda iuri karmazini, `aqtiuri xiSti,~ rCeba banko-

vas Setevis obieqtad da am alianszea damokidebuli, Tu ramdenad 

warmatebulni iqnebian kandidatebi bankovas TamaSSi, romelic 

kuCmas gasamarjveblad aris mimarTuli. ... zogjer Cveni qveyana 

marTlac imsaxurebs kuCma-2-s an meore iuriks... marTla sacodavi 

iurikebi varT? da rom ar yofiliyo arCevnebis Sedegebis baTilad 

gamocxadebis SiSi – aseTi SiSi erTxmad gamoTqves propreziden-

tulad ganwyobilma adamianebma – SesaZlo iyo gvefiqra, rom isini 

marTlebi iyvnen ...~

12. 1999 wlis 21 agvistos q-nma natalia m. vitrenkom (ukrainis 

progresuli socialisturi partiis lideri) sarCeli Seitana kievis min-

skis raionul sasamarTloSi gazeTi “День”-is winaaRmdeg da moiTxova 

materialuri da aramaterialuri zianisTvis kompensacia, radgan 1999 

wlis 21 agvistos gamoqveynebuli statiis Sinaarsi araswori iyo da 

zians ayenebda mis Rirsebas da parlamentis wevris reputacias. 2000 

wlis 3 marts kievis minskis raionulma sasamarTlom nawilobriv dauSva 

misi moTxovna da “День”-s daakisra q-ni vitrenkosaTvis 2000 ukrainuli 

grivnas1 gadaxda aramaterialuri zianis asanazRaureblad. sasamarTlom 

aseve daadgina, rom “День”-Si dabeWdili statia simarTles ar Seesabame-

boda, radgan ganmcxadebelma ver SeZlo mis mier dabeWdili informaciis 

simarTlis damtkiceba. sasamarTlom gazeTs daakisra, agreTve, “День”-is 
erT-erT morig gamocemaSi erTi Tvis vadaSi gamoeqveynebina am infor-

maciis gamabaTilebeli statia, 2000 wlis 3 martis gadawyvetilebis sa-

motivacio nawilTan erTad. kerZod, sasamarTlom daadgina:

`... sasamarTlo ar eTanxmeba mopasuxeTa argumentebs, radgan maT 

mier 1999 wlis 21 agvistos gazeTi “День”-is saSualebiT gavrcele-

buli informacia simarTles ar Seesabameboda. es statia gamo-

qveynda meoTxe gverdze svetSi saTauriT `detalebi~ da `progno-

zebi~. Tumca gazeTis mkiTxvelTaTvis dakonkretebuli ar iyo, Tu 

rogor unda gaerCia mas erTmaneTisagan `momavlis prognozebi~ 

faqtebisagan da, miT ufro, `detalebisagan~ ...

 ... beWdviTi mediis (presis) Sesaxeb aqtis zemoxsenebul 42-e nawilSi 

arsebobs im garemoebaTa konkretuli CamonaTvali, rodesac sare-

daqcio kolegia Tavisufldeba pasuxismgeblobisagan. siaSi ar Se-

dis `prognozebi detalebTan erTad~ da, Sesabamisad, saqme gvaqvs 

mopasuxeTa pasuxismgeblobasTan, miuxedavad imisa, `isaxavdnen Tu 

ara isini miznad ukrainaSi wina saprezidento arCevnebis dros gan-

viTarebuli movlenebis Sefasebas~ ... 

... gamonaTqvamebi `meore iuriki sacodavi iorikebisaTvis an lebe-

1. 1 evro = 369,68 grivnas
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dis ukrainuli versia~, `Cveni da Tqveni nataSa~, `safrTxobela 

(strashylka)~, prezidentis administraciis rupori, romelic moq-

medebs rogorc Jirinovski ukrainaSi~, romlebic gamoyenebuli 

iqna avtoris mier, SeiZleba miCneuli iqnes avtoris warmosaxvis 

nayofad da `sayovelTaod miRebul politikur ritorikas~ ar war-

moadgens. ufro metic, es avtoris `SefasebiTi msjelobaa~...

... sasamarTlo aseve ar eTanxmeba imas, ... rom es statia exeba nata-

lia vitrenkos, rogorc ukrainis prezidentobis kandidats, da 

ara mis pirad cxovrebas ... statia exeba ara TviT vitrenkos, aramed 

`bankovaSi~ [ukrainis prezidentis administracia] konkretuli 

gegmebis arsebobas da imas, Tu rogor moxdeba amiT natalia vit-

renkoTi manipulireba ... sasamarTlo miiCnevs, rom mosarCelis, 

rogorc pirovnebis, piradi cxovreba mWidro kavSirSia mis poli-

tikur SexedulebebTan da rwmenasTan da sazogadoebis politikur 

struqturaSi mis rolTan. Sesabamisad, is, rom `safrTxobelas~ 

roli, romelic mopasuxis, q-ni tetiana e. korobovas, prognozis 

Tanaxmad, dagegmili iqna ukrainis prezidentis administraciis 

mier, simarTles ar Seesabameba. sasamarTlo miiCnevs, rom es avto-

ris warmosaxvis nayofia...

sasamarTlos azriT, aseTi `SefasebiTi msjeloba~ Seuracxyofs mo-

sarCelis pativsa da Rirsebas da mis reputacias, radgan igi ukrainis 

progresuli socialisturi partiis lideri, ... verxovna radas wevri 

da prezidentobis kandidatia ... es imas niSnavs, rom statia exeba ara 

mxolod mis sazogadoebriv, aramed pirad cxovrebasac ...~

13. 2000 wlis 12 ivliss kievis saolqo sasamarTlom gadawyvetileba 

ZalaSi datova. saxeldobr, man daadgina, rom kievis minskis raionulma 

sasamarTlom swori daskvnebi gaakeTa, radgan apelantebma ver SeZles 

daemtkicebinaT da sasamarTlomac ar daadgina, rom gavrcelebuli in-

formacia simarTles Seesabameboda.

B.  1999 wlis 14 seqtembris publikaciasTan dakavSirebuli 

samarTalwarmoeba

14. 1999 wlis 14 seqtembers q-ni tetiana e. korobovas mier “День”-Si 
gamoqveynda statia saxelwodebiT `wminda Zroxisa da patara beRuris 

Sesaxeb: socialisturi partiis lideri – kuCmas ukanaskneli imedi~. am 

statiis Sesabamisi amonaridi ase ikiTxeba:

`...petro mikolavoviCs savaraudod ewvia adamiani, romelic hgav-

da oleksandr volkovs, kuCmas saarCevno agents. man savaraudod 

socialisturi partiis liders uTxra: `Sen Tu [saprezidento ar-
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Cevnebis] maraTons gamoeTiSebi, Tavs dakargav. dRes Tu Seni gvari 

kandidatTa siidan gaqreba, xval daimarxebi~ ...

... isini mzad arian, `bolomde~ mividnen, kongresis [komunisturi 

partiis] dadgenilebebis Sesabamisad da kuCmas arCevis Semdeg mas-

Tan iTanamSromlon da xelisufleba Caibaron, rogorc saCuqari 

maT mier gaweuli samsaxurisaTvis ...

... petro mikolavoviCi SeiZleba kvlav Seuracxyofili darCes 

“День”-is mier. sul tyuilad. gamaxsenda erTi igavi. cud amindSi 

patara beRura frenisas gaiyina da miwas daenarcxa. iqve gamoiara 

Zroxam da misi nakeli pirdapir patara beRuras daeca. is gaTba, gamo-

yo patara Tavi da daiwyo bednierad frTxiali. am dros gamoCnda 

kata, daynosa beRuras da gadasansla. aqedan morali: nakelSi Tu 

amoyavi Tavi, mSvidad ijeqi da nu ifrTxialeb. da daimaxsovre, rom 

yvela, vinc dagaskoravs, Seni mteri ar aris, da yvela, vinc iqidan 

gamogaTrevs, ar gemegobreba. mapatieT aseTi pirdapirobisaTvis.~

15. 1999 wlis dekemberSi b-nma simonenkom (komunisturi partiis 

lideri) sarCeliT mimarTa kievis minskis raionul sasamarTlos “День”-is 
da q-ni tetiana e. korobovas winaaRmdeg, mtkicebiT, rom publikaciaSi 

gamoyenebuli informacia simarTles ar Seesabameboda. mas surda dae-

cva sakuTari pativi, Rirseba da reputacia da aramaterialuri zianisaT-

vis mieRo kompensacia. 2000 wlis 8 ivniss kievis minskis raionulma sa-

samarTlom nawilobriv daakmayofila b-ni simonenkos saCivari da “День”-s 
daakisra misTvis 1000 ukrainuli grivnas2 gadaxda aramaterialuri zianis 

asanazRaureblad. gazeTs daevala crud aRiarebuli informaciis gama-

baTilebeli statiis gamoqveyneba, 2000 wlis 8 ivnisis gadawyvetilebis 

samotivacio nawilTan erTad. kerZod, sasamarTlom daadgina:

` .. am saqmis ganxilvisas mxedvelobaSi unda iqnes miRebuli faqti, 

rom b-ni petro m. simonenko politikuri lideria da statia exeba 

misi, rogorc politikosis, da ara rogorc Cveulebrivi moqala-

qis, saqmianobas. ...

rac Seexeba statiidan sxva amonaridebs, romlebsac mosarCele Se-

exo Tavis sarCelSi, sasamarTlo miiCnevs, rom isini crud iqna aRi-

arebuli sasamarTlo mosmenisas, radgan mopasuxeebma ver SeZles 

sasamarTlosaTvis publikaciaSi gamoyenebuli informaciis si-

marTlis damadasturebeli mtkicebulebebis miwodeba. ...

mopasuxis warmomadgenelma mosmenaze aRniSna, rom es amonaridebi 

mxolod statiis avtoris ubralo varaudebi iyo, Tumca ver SeZlo 

2 184 84 evro
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amis damtkiceba. sasamarTlo skeptikurad udgeba am gancxadebas, 

radgan statiis teqstidan SeuZlebelia imis mixvedra, rom Ju-

rnalisti mtkicebebs ayalibebs, rogorc varauds da rom mkiTx-

velma teqsti varaudad unda aRiqvas. mosarCelis Sedareba `patara 

beRurasTan,~ misi azriT, damamcirebelia. ufro metic, ar arse-

bobda mtkicebuleba, romelic arCevnebamde b-n petro m. simonen-

kosa da mTavrobis moxeleebs Soris SeTanxmebas daadasturebda, 

rogorc es asaxulia saTaurSi: `komunisturi partiis lideri - 

kuCmas ukanaskneli imedi~. 

... es aramaterialuri ziani gancdili iqna imiT, rom statia daibe-

Wda saprezidento arCevnebamde, romelSic mosarCele kandidatad 

monawileobda. Sesabamisad, ... igi iZulebuli gaxda, eleqtorati-

saTvis aexsna statiaSi aRniSnuli sakiTxebi. ... mosarCele miiCnevs, 

rom am statiaSi brali edeboda misi Tanapartielebis, kolegebi-

sa da eleqtoratis RalatSi. ziani mas miadga, rogorc Rirsebis 

mqone adamians, im metaforebis gaTvaliswinebiT, romlebic gamo-

yenebuli iqna statiaSi avtoris mier. maSasadame, `ukrainulma me-

diajgufma~ gamoaqveyna dauzustebeli informacia da gaavrcela 

araswori monacemebi ... da q-nma tetiana e. korobovam gamoigona da 

gaavrcela araswori informacia. ... ~

16. sasamarTlo aseve askvnis, rom crud unda iqnes Sefasebuli 

Semdegi informacia:

` ... pirvel gverdze statiis saTauri `wminda Zroxisa da patara 

beRuris Sesaxeb: ukrainis komunisturi partiis lideri – kuCmas 

ukanaskneli imedi.~

... `...petro mikolavoviCs savaraudod ewvia adamiani, romelic hgav-

da oleksandr volkovs, kuCmas saarCevno agents. man savaraudod 

socialisturi partiis liders uTxra: `Sen Tu [saprezidento ar-

Cevnebis] maraTons gamoeTiSebi, Tavs dakargav. dRes Tu Seni gvari 

kandidatTa siidan gaqreba, xval daimarxebi~...  

... isini mzad arian, `bolomde~ mividnen, kongresis [komunisturi 

partiis] dadgenilebebis Sesabamisad da kuCmas arCevis Semdeg mas-

Tan iTanamSromlon da xelisufleba Caibaron, rogorc saCuqari 

maT mier gaweuli samsaxurisaTvis ...~

17. 2000 wlis 16 agvistos kievis saolqo sasamarTlom ZalaSi da-

tova es gadawyvetileba. saxeldobr, man daadgina, rom kievis minskis 

raionulma sasamarTlom swori daskvnebi gaakeTa, rom am saqmeSi mopa-

suxe mxares ar daumtkicebia b-ni petro m. simonenkos Sesaxeb gavrcele-

buli informaciis WeSmariteba. man aseve daadgina, rom sasamarTlos 
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daskvnebi efuZneboda saqmis masalebs da gakeTebuli iyo moqmedi kanonm-

deblobis Sesabamisad.

II. Sesabamisi saerTaSoriso samarTali

A.  evropis sabWos saparlamento asambleis bolodroindeli 

rekomendaciebi

18. saparlamento asambleis bolodroindeli rekomendacia `sity-

vis Tavisufleba mediaSi evropaSi~ (#1589 (2003)) exeba ukrainaSi mediisa 

da Jurnalistebis devnas politikosebisa da xelisuflebaSi myofi mo-

xeleebis Sesaxeb kritikis gamoqveynebis Semdeg.

B. saparlamento asambleis rezolucia #1346 (2003): 

ukrainis mier valdebulebebisa da pirobebis Tavis Tavze 

aRebis Sesaxeb

19. evropis sabWos saparlamento asambleis #1346 rezoluciis Se-

sabamisi amonaridi Semdegnairad ikiTxeba:

`1. saparlamento asamblea moixmobs mis mier 2001 wlis 27 seqtem-

bers miRebul ##1179 (1999), 1194 (1999), 1239 (2001), 1244 (2001) rezo-

luciebs, gansakuTrebiT ki #1262 (2001) rezolucias ukrainis mier 

Tavis Tavze valdebulebebisa da pirobebis aRebis Sesaxeb. ...

11. asamblea gmobs Jurnalistebis winaaRmdeg mimarTuli Zalado-

bis faqtebis (maT Soris yvelaze cnobili faqtebis - 2000 wels 

giorgi RonRaZisa da 2001 wels igor aleqsanderis mkvlelobebis) 

simravles da am tipis gaxsnili danaSaulebis Zalian mcire ra-

odenobas. is aseve SeSfoTebulia  uflebamosilebis gadametebis 

uwyveti faqtebiT, gansakuTrebiT provinciebSi dabegvris, regu-

lirebis da policiis uflebamosilebis sakiTxebSi, opoziciuri 

mediis daSinebis mizniT. asamblea ganmeorebiT mouwodebs ukrainis 

xelisuflebis organoebs, imgvarad ganaxorcielon mediis poli-

tika, rom sarwmunod gamoxaton qveyanaSi sityvis Tavisuflebis 

pativiscema ...

12. asamblea SeSfoTebulia prezidentis administraciis mcdelo-

biT, ufro mkacri kontroli daawesos saxelmwifos mier marTul, 

oligarqis kontrols daqvemdebarebul da damoukidebel mediaze. 

am mimarTulebiT igi miesalmeba 2003 wlis 16 ianvars verxovna ra-

das mier miRebul rezolucias ukrainaSi politikuri cenzuris 
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sakiTxze da, saxeldobr, 2003 wlis 3 aprilis Sesworebebs gamo-

xatvis Tavisuflebis Sesaxeb kanonTa raodenobis Taobaze, radgan 

am SesworebaTa mizani JurnalistebisTvis ukeTesi samarTlebri-

vi dacvis SeTavazebaa, gansakuTrebiT ki maT mier informaciis 

gavrcelebasa da oficialuri dokumentebis xelmisawvdomobaze 

pasuxismgeblobis sakiTxTan mimarTebaSi. asamblea imeds gamoTq-

vams, rom es debulebebi efeqtianad dainergeba administraciis 

yvela (erovnul, regionul da adgilobriv) doneze.~

C. evropis parlamentis rezolucia (2004) ukrainis Sesaxeb

20. evropis parlamentis rezoluciis Sesabamisi amonaridi Semdeg-

nairad ikiTxeba:

` ... E. vinaidan ukrainaSi grZeldeba muqara gamoxatvis Tavisu-

flebis mimarT da izrdeba damoukidebeli mediisa da Jurnalis-

tebis winaaRmdeg mimarTuli seriozuli darRvevebis SemTxvevebi, 

rogorebicaa oficialuri samsaxurebis mier konkretuli mediis 

saqmianobaze zewola an mis saqmianobaSi Careva, ukanono adminis-

traciuli da samarTlebrivi qmedebis ganxorcieleba satelevizio 

sadgurebisa da mediis sxva gamocemebis misamarTiT, Jurnaliste-

bis daSineba da maT mimarT Zaladoba,

... 2. mouwodebs ukrainis mTavrobas, pativi sces gamoxatvis Tavisu-

flebas da miiRos Tavisufali da damoukidebeli mediis saqmianobaSi 

Carevis, satelevizio sadgurebisa da mediis sxva gamocemebis misa-

marTiT ukanono administraciuli da samarTlebrivi qmedebis gan-

xorcielebisa da Jurnalistebis daSinebisa da maT mimarT Zaladobis 

Tavidan acilebis da dasjis uwyveti da qmediTi RonisZiebebi ...~

D. evropis sabWos ministrTa komitetis moxseneba, samdivnos 2004 

wlis 16-19 martis informacia da daxmarebis misia kievSi Temaze 

`valdebulebebisa da pirobebis Sesruleba: ukrainaSi Seqmnili 

situacia~ (SG/Inf(2004)12, 2004 wlis 8 aprili)

21. gamoxatvis Tavisuflebis Sesaxeb 2004 wlis 8 aprilis moxsene-

bidan Sesabamisi amonaridi Semdegnairad ikiTxeba:

`47. gamoxatvis Tavisufleba da ukrainaSi mediis Tavisufleba, 

romelic eqspertTa moxsenebebisa da ukrainis saxelisuflebo 

moxeleebis  komentirebis obieqtia ..., kvlav rCeba seriozuli SeS-

foTebis sagnad. ...

... 55. samdivnos delegaciis mier mopovebuli informaciis Tanax-

mad, axali samoqalaqo kodeqsis, romelic ZalaSi Sevida 2004 wlis 
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dasawyisSi (teqsti xelmisawvdomi ar aris), zogierTi axali debu-

leba aseve problemebs qmnis gamoxatvisa da informaciis Tavisuf-

lebis sakiTxTan mimarTebaSi. es gansakuTrebiT exeba 277-e muxls, 

romelic adgens, rom `negatiuri informacia miCneuli unda iqnes 

cru informaciad,~ da 302-e muxls, romelic adgens, rom `saxelm-

wifo organoebis mier mowodebuli informacia simarTles Seesabame-

ba~. es debulebebi Jurnalistebs iZulebuls gaxdis, sakuTar Tavs 

cenzura dauweson, raTa Tavidan aicilon samarTlebrivi devna. es 

SeSfoTebis meore mizezia, imis miuxedavad, rom ukrainis sasamarT-

loebs es debulebebi jer ar gamouyenebiaT axali samoqalaqo ko-

deqsis ZalaSi axlaxans Sesvlis gamo.

konkretuli rekomendaciebi: ... ukrainis xelisuflebis organoeb-

ma unda ganaxorcielon evropis sabWos rekomendaciebi, romlebic 

miznad isaxavs mediis Sesaxeb ukrainis kanonebis evropis sabWos 

standartebTan Sesabamisobas. maT unda uzrunvelyon, rom gamo-

xatvisa da informaciis Tavisuflebis Sesaxeb nebismieri kanon-

proeqti mkacrad icavdes adamianis uflebaTa evropuli konven-

ciis me-10 muxlSi dadgenil standartebs.~

III. Sesabamisi Sida samarTali da praqtika

A. ukrainis 1996 wlis 28 ivnisis konstitucia

22. konstituciis Sesabamisi amonaridi Semdegnairad ikiTxeba:

muxli 32

`... yvela adamianisTvis garantirebulia samarTlebrivi dacva 

uflebisa, gaabaTilos mis an misi ojaxis wevrebis Sesaxeb araswori 

informacia da moiTxovos nebismieri tipis informaciis gabaTile-

ba, aseve miiRos kompensacia materialuri da moraluri zianisaT-

vis, romelic gancdili iqna aseTi araswori informaciis Segrove-

biT, SenaxviT, gamoyenebiTa da gavrcelebiT.~

muxli 34

`yvelas aqvs azrisa da sityvis Tavisuflebis da sakuTari Sexe-

dulebebisa da rwmenis Tavisuflad gamoxatvis ufleba.

yvelas aqvs ufleba, Tavisuflad Seagrovos, Seinaxos, gamoiyenos 

da gaavrcelos informacia zepiri, werilobiTi Tu sxva saSuale-

biT sakuTari survilisamebr.
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am uflebebis gamoyeneba SeiZleba SeizRudos kanoniT erovnuli 

usafrTxoebis, teritoriuli mTlianobis an sajaro wesrigis in-

teresebisaTvis, uwesrigobisa da danaSaulis aRsakveTad, mosaxle-

obis janmrTelobis dasacavad, saidumlod miRebuli informaciis 

gamJRavnebis Tavidan asacileblad an sasamarTlo xelisuflebis 

avtoritetisa da miukerZoeblobis uzrunvelsayofad.~

B. 1963 wlis samoqalaqo kodeqsi

23. samoqalaqo kodeqsis Sesabamisi amonaridi ase ikiTxeba:

muxli 7

pativis, Rirsebisa da reputaciis dacva

`moqalaqes an organizacias ufleba aqvs, moiTxovos sasamarTloSi 

iseTi cru an arasworad formulirebuli informaciis uaryofa, 

romelic laxavs mis pativsa da Rirsebas an reputacias an zians aye-

nebs mis interesebs, Tu piri, romelmac es informacia gaavrcela, 

ver SeZlebs misi WeSmaritebis damtkicebas.

... moqalaqis an organizaciis Sesaxeb gavrcelebuli informacia, 

romelic ar Seesabameba sinamdviles da maT interesebs, pativs, 

Rirsebas an reputacias zians ayenebs, unda gabaTildes da materia-

luri da aramaterialuri ziani anazRaurdes. im saCivrebis mimarT, 

romlebic exeba amgvari monacemebis gabaTilebasa da kompensacias, 

gamoiyeneba erTwliani xandazmulobis vada.~

C. 2003 wlis samoqalaqo kodeqsi

24. axali samoqalaqo kodeqsis Sesabamisi amonaridi Semdegnairad 

ikiTxeba:

muxli 23

moraluri zianis anazRaureba

`1. pirs, misi uflebebis Selaxvis SemTxvevaSi, ufleba aqvs mora-

luri zianis anazRaurebaze.~

muxli 277

cru informaciis gabaTileba

`... 3. piris mier gavrcelebuli nebismieri saxis negatiuri infor-

macia miCneuli unda iqnes arasworad.

... 6. pirs, visi uflebebic Selaxuli iqna, ... ufleba aqvs, pasuxi 
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gasces da gaabaTilos es informacia masmediis imave saSualebiT 

da kanoniT dadgenili procedurebis Tanaxmad.

... araswori informaciis gabaTileba ar aris damokidebuli im piris 

uSualo braleulobaze, vinc es informacia gaavrcela.

7. araswori informacia gabaTilebuli unda iqnes imave formiT, ra 

formiTac moxda misi gavrceleba.~

D. kanoni monacemTa Sesaxeb 

25. monacemTa Sesaxeb kanonis Sesabamisi amonaridi gulisxmobs:

nawili 47

pasuxismgebloba monacemTa Sesaxeb kanonmdeblobis darRvevisaTvis 

`... monacemTa Sesaxeb kanonmdeblobis darRvevisaTvis pasuxis-

mgeblobis sakiTxi daismis im pirTa mimarT, romlebic braleulni 

arian Semdegi saxis darRvevebSi: 

... iseTi informaciis gavrceleba, romelic simarTles ar Seesabameba;

... iseTi cru informaciis gavrceleba, romelic Seuracxyofs 

pirovnebis pativsa da Rirsebas. ...~

E. kanoni beWvdiTi mediis (presis) Sesaxeb

26. beWvdiTi mediis (presis) Sesaxeb kanonis Sesabamisi amonaridi 

ambobs:

nawili 26

JurnalistTa uflebebi da valdebulebebi

`... Jurnalisti valdebulia:

... 2) uzrunvelyos obeqturi da WeSmariti informacia publikaci-

isTvis ...~

nawili 37

informaciis gabaTileba

`moqalaqeebs, iuridiul pirebs, saxelmwifo organoebsa da maT iu-

ridiul warmomadgenlebs ufleba aqvT, moiTxovon maT Sesaxeb gamo-

qveynebuli informaciis an im monacemebis, romlebic ar Seesabameba 

sinamdviles an Seuracxyofs mis pativsa da Rirsebas, gabaTileba.



152

Tu saredaqcio kolegias ar gaaCnia imis mtkicebuleba, rom gamo-

qveynebuli informacia simarTles Seesabameba, man, mosarCelis 

Txovnis safuZvelze, es informacia unda gaabaTilos presis Semd-

gom publikaciaSi an gaabaTilos sakuTari iniciativiT. ...~

nawili 42

pasuxismgeblobisgan gaTavisufleba

`saredaqcio kolegia da Jurnalistebi pasuxismgeblebi ar arian 

iseTi cru informaciis gamoqveynebisTvis, romelic Seuracx-

yofs moqalaqeTa da organizaciis pativsa da Rirsebas, laxavs maT 

uflebebsa da kanonier interesebs an warmoadgens mediis saqmiano-

bis Tavisuflebisa da JurnalistTa uflebebis gadametebas, Tu:

1) es informacia miRebuli iqna sainformacio saagentosgan an me-

diis mesakuTrisgan (TanamesakuTrisgan);

2) informacia akmayofilebs oficialur dokumentebze xelmisawv-

domobis formalur moTxovnas an werilobiTi Tu zepiri informa-

ciis moTxovnas, monacemTa Sesaxeb kanonis Sesabamisad;

3) informacia sityvasityviTi gameorebaa saxelmwifo organoebis, 

organizaciebisa da moqalaqeTa gaerTianebebis moxeleTa ofi-

cialuri momarTvisa;

4) es informacia sityvasityviTi gameorebaa sxva werilobiT medi-

aSi gamoqveynebuli masalisa, romelic am informacias exeba;

5) informacia moicavs saidumloebebs, romlebic sagangebod aris 

daculi kanoniT, magram Jurnalistma es informacia kanonierad 

moipova.~

F. uzenaesi sasamarTlos praqtika

27. uzenaesi sasamarTlos 1995 wlis 31 martis plenumis #4 rezo-

luciis _ `sasamarTlos praqtikis Sesaxeb moraluri (aramaterialuri) 

zianisaTvis kompensaciis SemTxvevebSi~ _ Sesabamisi amonaridi Semdeg-

nairad ikiTxeba:

`... 11. ... konkretuli faqtebis kritikuli Sefaseba ... ar gamodge-

ba aramaterialuri zianisTvis kompensaciis moTxovnis daSvebis 

safuZvlad. Tumca Tu dairRva adamianis kanoniT daculi sxva 

uflebebi (magaliTad, misi Tanxmobis gareSe gavrcelebuli iqna 

saidumlo informacia), es migviyvans moraluri zianisaTvis [sa-

samarTlos mier] kompensaciis miniWebamde. ...~
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28. uzenaesi sasamarTlos 1990 wlis 28 seqtembris plenumis #7 

rezoluciis _ `moqalaqeebisa da organizaciebis pativis, Rirsebis 

da saqmiani reputaciis dacvis maregulirebeli kanonmdeblobis gamo-

yenebis Sesaxeb~ _ Sesabamisi amonaridi Semdegnairad ikiTxeba:

`... 17. samoqalaqo kodeqsis me-7 muxlis Tanaxmad, mopasuxem [de-

famaciis saqmeze] unda daamtkicos, rom mis mier gavrcelebuli in-

formacia simarTles Seesabameba. mosarCeles evaleba erTaderTi 

ram: daamtkicos, rom mopasuxem mis Sesaxeb Seuracxmyofeli in-

formacia gaavrcela. mosarCeles aseve ufleba aqvs, warmoadginos 

aseTi informaciis sicruis damadasturebeli mtkicebuleba.~

29. saqmeze S. v. the newspaper Simya ta Dim (`ojaxi da saxli~) uzenaesi 

sasamarTlos 2002 wlis 11 seqtembris dadgenilebis Sesabamisi amona-

ridi Semdegnairad ikiTxeba:

`iseTi saqmeebis ganxilvisas, romlebic exeba pativisa da Rirsebis 

dacvas, [sasamarTlom] mxedvelobaSi unda miiRos, rom faqtebi-

sa da naklovanebebis, fiqrebisa da mosazrebebis kritikuli Se-

faseba an xelovnebis nimuSis kritika ar SeiZleba moraluri 

zianisaTvis kompensaciis moTxovnis daSvebis safuZveli gaxdes.~

G. mTavrobis mier warmodgenili Sidasaxelmwifoebrivi 

sasamarTlo gadawyvetilebebi

30. mTavrobam sasamarTlos warmoudgina Semdegi Sidasaxelmwifoeb-

rivi sasamarTlo gadawyvetilebebi, romlebic, misi azriT, Seicavs Se-

fasebiTi msjelobis analizs:

-  kievis starokievskis raionuli sasamarTlos 2000 wlis 18 oqtomb-

ris gadawyvetileba;

-  kievis radianskis raionuli sasamarTlos 2000 wlis 25 oqtombris 

gadawyvetileba;

-  kievis SevCenkievskis raionuli sasamarTlos 2000 wlis 20 noembris 

gadawyvetileba;

-  poltavis regionis lubnis raionuli sasamarTlos 2001 wlis 21 ian-

vris gadawyvetileba;

-  doneckis regionis artemovskis saqalaqo sasamarTlos 2001 wlis 22 

ivnisis gadawyvetileba (ZalaSi darCa doneckis regionis saapelacio 

sasamarTlos 2001 wlis 17 dekembris gadawyvetilebiT);

-  kievis minskis raionuli sasamarTlos 2001 wlis 24 ivlisis gada-

wyvetileba;

-  volodarskis saqalaqo sasamarTlos 2001 wlis 18 seqtembris gada-

wyvetileba;

-  kievis SevCenkievskis raionuli sasamarTlos 2001 wlis 28 seqtembris 
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gadawyvetileba;

-  mikolaevis centraluri raionuli sasamarTlos 2003 wlis 23 apri-

lis gadawyvetileba;

-  sevastopolis leninis raionuli sasamarTlos 2003 wlis 15 maisis 

gadawyvetileba;

-  amonaridi gadawyvetilebidan erovnuli sasamarTloebis mier konven-

ciis me-10 muxlis gamoyenebasTan dakavSirebiT, rogorc miTiTebulia 

mikolaevis regionuli saapelacio sasamarTlos Tavmjdomaris moad-

gilis wignSi ̀ ukrainis sasamarTloebis mier adamianis uflebaTa evro-

puli konvenciis gamoyeneba~ (gv. 146 - 212).

H. amonaridi uzenaesi sasamarTlos mier gamoqveynebuli 

sasamarTlo statistikidan

31. amonaridi uzenaesi sasamarTlos 2002 wlis Sesabamisi statis-

tikidan Semdegnairad ikiTxeba:

`2002 wels Semovida 6 177 saqme pativis, Rirsebisa da saqmiani repu-

taciis dacvis Sesaxeb. aqedan arsebiTad ganxilul iqna 1 978 saqme, 

rac 49,4%-ia im saqmeTa sruli raodenobisa, romelTa ganxilvis 

procesic dasrulda; moTxovnebi daSvebuli iqna 1 116 saqmeSi, anu 

im saqmeTa saerTo raodenobis 56,4%-Si (59,9%), romlebzec miRe-

buli iqna gadawyvetileba. am saqmeebSi mosarCeleebisTvis daax-

loebiT 4 224 000 ukrainuli grivna iqna miniWebuli. daaxloebiT 

1 109 sarCeli iqna sasamarTloSi Setanili masmediis wyaros winaaR-

mdeg, romelTagan 256 saqme arsebiTad iqna ganxiluli, 223 moTxovna 

daSvebuli, anu ganxilul saqmeTagan 62,6 (61) % da ... am saqmeebze ga-

motanili iqna gadawyvetilebebi. daSvebuli moTxovnebidan Tanxis 

sruli raodenoba Seadgenda 1 191 000 ukrainul grivnas.~

32. uzenaesi sasamarTlos 2003 wlis statistikis Sesabamisi amona_

ridi Semdegnairad ikiTxeba:

`2003 wels pativis, Rirsebisa da saqmiani reputaciis dacvis Sesaxeb 

sasamarTlos mier ganxiluli iqna daaxloebiT 6 200 saqme. 2 000 saqme 

arsebiTad iqna ganxiluli da warmoeba dasrulda. 1 100 saqmeSi daS-

vebuli iqna moTxovnebi (53,5% [56,4%] saqmeTa sruli raodenobisa) da 

gamotanili iqna gadawyvetilebebi. daSvebuli moTxovnebis Tanxis 

saerTo raodenoba Seadgenda 8 419 000 ukrainul grivnas. zemoxsene-

buli saqmeebidan 927 saqme iqna wamowyebuli masmediis winaaRmdeg Se-

tanili sarCelebis Sedegad, rac 16,4%-ia, naklebi, vidre wina wels. 

am sarCelebidan 308 ganxiluli iqna da 187 ganacxadi daSvebuli iqna, 

rac ganxiluli saqmeebis daaxloebiT 60,7%-s (62,6%) warmoadgens. 

moTxovnaTa saerTo jamma 4 535 000 ukrainuli grivna Seadgina.~
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IV. Sesabamisi moxsenebebi ukrainaSi gamoxatvis 
Tavisuflebis mxriv arsebuli mdgomareobis 
Sesaxeb

A. “Human Rights Watch”-is 2003 wlis martis moxseneba

33. “Human Rights Watch”-is moxsenebaSi naxsenebia mTavrobis mier 

ukrainis mediis sistematuri `samarTlebrivi daSineba~ da mis mier me-

diisa da mediis mier gavrcelebuli informaciis marTvis mcdeloba 

(marti, 2003, t. 15, # 2 (D)).

B. amerikis SeerTebuli Statebis saxelmwifo departamentis 

moxseneba ukrainaSi mediis mdgomareobis Sesaxeb (2003)

34. amerikis SeerTebuli Statebis saxelmwifo departamentis mox-

senebis Sesabamis amonaridSi vkiTxulobT:

 `a. sityvisa da presis Tavisufleba

... `arasamTavrobo organizaciaTa Tavisuflebis saxlma~ saxelm-

wifos reitingi `nawilobriv Tavisufalidan~ `damokidebulamde~  

Camoafasa, saxelmwifos mier satelevizio gadacemebis cenzuris, 

damoukidebeli mediis ganuwyveteli daSinebisa da Carevis da sa-

xelmwifo organoTa marcxis gamo, adekvaturad gamoiZion Sete-

vebi JurnalistTa winaaRmdeg.

... ciliswamebis gamo devnis gamoyenebam an amiT daSinebam Seamcira 

presis Tavisufleba, magram wlis ganmavlobaSi saqmeTa raodenoba, 

rogorc gvacnobeben, Semcirda.

... 3 aprils radam miiRo kanoni, romliTac SeizRuda zianisaTvis 

anazRaurebis odenoba, rac SeiZleba moTxovnili iqnes ciliswame-

basTan dakavSirebul saqmeebSi. kanoni moiTxovs, rom mosarCelem 

depozitis saxiT gadaixados 1-dan 10 procentamde moTxovnili 

anazRaurebisa, romelic CamoerTmeva saqmis wagebis SemTxvevaSi. 

damatebiT, kanoni presas aTavisuflebs pasuxismgeblobisagan 

araSeuracxmyofeli, arafaqtobrivi SefasebebisaTvis, kritikis 

CaTvliT. miuxedavad am RonisZiebebisa, ombudsmenis aparatma SeS-

foTeba gamoTqva im `astronomiuli~ Tanxebis gamo, romlebic ga-

dacemuli iqna savaraudo ciliswamebisaTvis.

... saxelmwifo organoebma ciliswamebis sisxlissamarTlebrivi 

saqmeebi an `piris pativisa da Rirsebis~ savaraudo Selaxvaze 

dafuZnebuli samoqalaqo sarCelebi presaze zewolisa da misi 
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daSinebisaTvis gamoiyena. masmediis institutis Tanaxmad, wlis 

ganmavlobaSi masmediisa da Jurnalistebis winaaRmdeg cilis-

wamebisaTvis 46 sarCeli iqna sasamarTloSi Setanili. masmediis 

instituti amtkicebs, rom am sarCelTa 90 procenti Setanili iqna 

saxelmwifo moxeleTa mier. samoqalaqo kodeqsis me-7 muxli yve-

las, sajaro moxeleTa CaTvliT, aZlevs uflebas, sasamarTloSi 

iCivlon zianisaTvis, Tu gavrcelebuli informacia arasworia an 

Seuracxyofs piris pativsa da Rirsebas.

axali samoqalaqo kodeqsi, romelic miRebuli iqna wlis ganmav-

lobaSi da ZalaSi Seva 2004 wels, adgens, rom piris Sesaxeb uaryofi-

Ti informacia miiCneva crud, Tu piri, romelmac es informacia 

gaavrcela, sapirispiros ver daamtkicebs. Jurnalistebma da ana-

litikosebma gamoxates SeSfoTeba, rom es kodeqsi uaryofiT gav-

lenas moaxdens sityvisa da presis Tavisuflebaze.~

C. zewola, politika da presa (amonaridi ukrainaSi presis 

Tavisuflebis Sesaxeb me-19 muxlTan dakavSirebuli moxsenebidan)

35. ukrainaSi presis Tavisuflebis Sesaxeb me-19 muxlTan dakav-

Sirebuli moxsenebidan (punqti 3.6 `gamoxatvis Tavisufleba da defama-

cia) Sesabamisi amonaridi Semdegnairad ikiTxeba:

`4.1.3. ukraina: ... 1999 wels mediis winaaRmdeg Setanili iqna 2 258 

sarCeli, 90 miliardze meti ukrainuli grivnas moTxovniT, romel-

Tagan 55 procentze meti Setanili iqna sajaro moxeleebis mier. mox-

senebis Tanaxmad, am saqmeTagan 70 procenti fiqtiuri iyo da Setani-

li iqna mediis gamocemebze zegavlenis moxdenis mizniT. 2001 wels, 

moxsenebis Tanaxmad, gazeTs “День” [The Day] 45-jer uCivles saer-

To jamSi 3,5 milioni ukrainuli grivnas moTxovniT. gansxvavebuli 

mdgomareoba arc 2002 wels yofila. zogierTi dabali instan-

ciis sasamarTlos brZanebiT isev  yinaven gazeTebis angariSebs 

sasamarTlo ganxilvis dros samoqalaqo defamaciis saqmeebSi 

da SeiZleba gazeTis aqtivebi CamorTmeuli iqnes mediis mier ga-

dasaxadebis gadaxdis iZulebis mizniT.

... Sedegad, bevri Jurnalisti statiebs anonimurad wers, iyenebs 

fsevdonimebs, raTa politikurad mgrZnobiare sakiTxebis ganxil-

visas Setevis obieqti ar gaxdes. kerZod, Jurnalistebi grZnoben, 

rom marTalia, verxovna radasa da ministrTa kabinetis kritika 

dasaSvebia, magram es ar iTqmis prezidentis kritikazec.

samoqalaqo kodeqsis me-8 muxlis me-3 punqti: ... defamacia ormag 

moTxovnas gulisxmobs, defamaciis Sesaxeb saerTaSoriso stan-

dartebis Tanaxmad, gancxadeba rom defamaciad CaiTvalos, unda 
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iyos cru da vnebdes piris reputacias. Tumca es muxli im sxva `in-

teresTa~ Selaxvis winaaRmdegacaa mimarTuli, romlebic Zalian 

bundovania da, Sesabamisad, farTo interpretaciis da SesaZlo 

gadametebis sagania: sxva interesebi, rogoricaa piradi cxovreba, 

calke debulebebiT unda iyos daculi, maSin, roca defamaciis ka-

nonis zusti farglebi naTlad da viwrod unda ganisazRvros.

... ufro metic, presis Sesaxeb kanonis 37-e muxli adgens, rom de-

famaciis saqmeebSi SeiZleba informaciis gabaTilebis moTxovna, 

Tu gancxadeba crua an vnebs piris reputacias. ...

... defamaciis saqmeSi pasuxis gacemis uflebiT sargeblobisaTvis 

informacia unda iyos cru da vnebdes piris reputacias. ... muxli 

440(1), moraluri kompensaciis Sesaxeb, adgens: moqalaqes an or-

ganizacias moraluri ziani unazRaurdebaT sxva piris mier, vinc 

daarRvia maTi samarTlebrivi uflebebi da miayena maT es ziani, 

Tu es piri ver daamtkicebs, rom moraluri ziani misi braliT ar 

iqna miyenebuli. moraluri ziani anazRaurdeba materialuri Tu 

sxva formiT sasamarTlo dadgenilebis Sesabamisad, qonebis zianis 

kompensaciis miuxedavad. ... debuleba mtkicebis tvirTs akisrebs 

pirs, vinc informacia gaavrcela.

pozitiuri cvlileba iyo kanonis `ukrainis konkretul kanonebSi 

iseTi cvlilebebis Setanis Sesaxeb, romlebic uzrunvelyofs si-

tyvis Tavisuflebas~ miReba. es kanoni adgens, rom saxelmwifo or-

ganoebs, romlebic defamaciisaTvis sarCeliT sasamarTlos mimar-

Taven, SeuZliaT moiTxovon mxolod cru informaciis gabaTileba 

da ara kompensacia. igive kanoni Seicavs debulebas `masmediis sa-

xelmwifo mxardaWeris Sesaxeb~, sadac dadgenilia, rom sajaro 

moxeleTa mier mediis winaaRmdeg mimarTul saqmeebSi moraluri 

zianisaTvis anazRaureba Jurnalists daekisreba mxolod maSin, 

Tu damtkicdeba, rom es iyo misi boroti ganzraxva da upiratesoba 

mieniWeba iseT aramaterialur saSualebebs, rogoricaa gabaTile-

ba. naTlad aris dadgenili, rom Jurnalistma unda isargeblos 

gonivruli publikaciis dacviT.

Jurnalistebi sasamarTloSi ukeTesad iqnen warmodgenilni da, Se-

sabamisad, meti saqmis mogeba SeZles saerTaSoriso organizaciebis 

mier Catarebuli iuridiuli treningebis wyalobiTac.

... ukrainis axali samoqalaqo kodeqsis ..., romelic ZalaSi Seva 2004 

wlis 1 ianvars, 277-e muxli adgens: `piris Sesaxeb gavrcelebuli 

uaryofiTi informacia miCneuli unda iqnes crud~. `uaryofiTi 

informacia~ gagebuli unda iqnes, rogorc kritikis nebismieri 

forma an piris daxasiaTeba negatiuri kuTxiT.
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es debuleba ar aris mxolod gamoxatvis Tavisuflebis uflebis 

darRveva, aramed is realobas niRbavs imgvarad, rom raRac, rac 

aris simarTle, magram aris uaryofiTi, CaiTvleba crud. ar Sei-

Zleba amis gamarTleba, rogorc aucilebelis, radgan adamianebis 

Sesaxeb uaryofiTi informaciis, iseve, rogorc azrebis gavrcele-

ba yovelTvis iqneba didi sazogadoebrivi interesis sagani. maga-

liTad, korufciis aRmofxvra erTnairad iTxovs orives.

 ... daskvnis saxiT aRvniSnavT, rom situacia kvlav kritikulia. 

... ukrainam miaRwia garkveul progress mediis Tavisuflebis kuT-

xiT, Tumca Jurnalistebi yoveldRiurad udidesi barierebis wi-

naSe dganan, rac profesiul JurnalistikaSi Cabmas saxifaTos 

xdis. Jurnalisturi profesiis warmomadgenlebs, mediajgufebsa 

da samoqalaqo sazogadoebas Soris koalicia da solidaroba, saer-

TaSoriso organizaciebis mxardaWeriT, sasicocxlo mniSvnelobis 

mqonea demokratiuli procesebis gaZlierebisa da iseTi garemos 

SeqmnisaTvis, romelSic media ayvavdeba. sazRvrispira regionuli 

iniciativebi am kuTxiT gansakuTrebuli mniSvnelobisaa, gamoc-

dilebisa da `nou-haus~ gacvlis xelSewyobiT, raTa ormxrivad 

moxdes demokratiuli Zvrebis gaZliereba.~

samarTali

I. ganacxadis ganxilvis gagrZeleba

36. mTavrobam da ganmcxadebelma morigebas miaRwies (ix. punqti 7), 

razec 2004 wlis 5 oqtombers sasamarTlom uari Tqva. sasamarTlom 

mxedvelobaSi miiRo ganmcxadeblis gamoxatvis Tavisuflebis savaraudo 

darRvevasTan dakavSirebiT gakeTebuli saCivris seriozuli xasiaTi. 

amis gamo sasamarTlom Sesaferad ar miiCnia ganacxadis gansaxilvel 

saqmeTa siidan amoReba. mas miaCnia, rom am saqmeSi arsebobs konkre-

tuli garemoebebi adamiani uflebebis pativiscemis Sesaxeb, rogorc es 

gansazRvrulia konvenciasa da mis oqmebSi, rac moiTxovs ganacxadis 

Semdgom arsebiT ganxilvas (konvenciis 37-e muxlis 1-li punqti da 38-e 

muxlis 1 (b) punqti).

II. konvenciis me-10 muxlis savaraudo darRveva

37. ganmcxadebeli Civis, rom erovnulma sasamarTloebma, Tavian-

Ti SefasebiTi gadawyvetilebis Sefasebisas, ver SeZles strasburgis 

sasamarTlos konvenciis me-10 muxlTan dakavSirebuli precedentuli 

samarTlis, gansakuTrebiT ki saqmis Lingens v. Austria (1986 wlis 8 ivlisis 
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gadawyvetileba, seria A # 103) gamoyeneba. ganmcxadebeli aseve Civis, 

rom erovnulma sasamarTloebma daadgines, rom ganxilvis qveS myofi 

publikacia simarTles ar Seesabameboda. man aRniSna, rom sasamarT-

loebs ar SeeZloT 1999 wlis 19 agvistosa da 1999 wlis 14 oqtom-

bris sadavo publikaciebSi `SefasebiTi msjeloba~ da `faqtebi~ erT-

maneTisgan gaerCiaT. ganmcxadebeli aseve amtkicebda, rom sasamarTlo 

gadawyvetilebebiT moxda Careva mis uflebaSi, Tavisuflad gaevrcele-

bina informacia. man moixmo konvenciis me-10 muxli, romlis Sesabamisi 

nawili gulisxobs:

`1. yvelas aqvs ufleba gamoxatvis Tavisuflebisa. es ufleba 

moicavs piris Tavisuflebas, hqondes Sexedulebebi, miiRos an 

gaavrcelos informacia Tu mosazrebebi sajaro xelisuflebis 

Caurevlad da saxelmwifo sazRvrebis miuxedavad...

2. am TavisuflebaTa ganxorcieleba, ramdenadac is ganuyofelia 

Sesabamisi valdebulebisa da pasuxismgeblobisagan, SeiZleba dae-

qvemdebaros iseT wesebs, pirobebs, SezRudvebs an sanqciebs, rom-

lebic gaTvaliswinebulia kanoniT da aucilebelia demokratiul 

sazogadoebaSi ... sxvaTa reputaciis an uflebebis dasacavad, ...~

A. sasamarTlos precedentuli samarTali

38. presa demokratiul sazogadoebaSi gansakuTrebul rols Ta-

maSobs. Tumca man ar unda gadaabijos dawesebul barierebs, gansa-

kuTrebiT sxvaTa reputaciisa da uflebebis pativiscemis mxriv. misi 

movaleobaa, gaavrcelos, misi valdebulebebisa da pasuxismgeblobebis 

Sesabamisi formiT, informacia da ideebi sazogadoebrivi interesis 

yvela sakiTxze (ix. De Haes and Gijsels v. Belgium, 1997 wlis 24 Teberv-

lis gadawyvetileba, moxsenebebi ganaCenebisa da gadawyvetilebebis Sesa-

xeb,1997-I, gv. 233-34, punqti 37). mas dasaxuli aqvs aseTi informaciisa 

da ideebis gavrcelebis amocana, magram amasTanave sazogadoebas aqvs 

ufleba, miiRos es informacia. sxvagvarad rom yofiliyo, presa ver 

Seasrulebda Tavis upirveles, `sazogadoebrivi meTvalyuris~ (“public 
watchdog”) funqcias (ix. Thorgeir Thorgeirson v. Iceland, 1992 wlis 25 ivnisis 

gadawyvetileba, seria A # 239, gv. 28, punqti 63).

39. sasamarTlo mxareebs axsenebs, rom  konvenciis me-10 muxlis me-2 pun-

qtis Tanaxmad, politikuri saubris an sazogadoebrivi interesis mqone 

sakiTxze debatebis SezRudvisaTvis dawesebulia viwro farglebi (ix. 

Sürek v. Turkey (#1) [GC], # 26682/95, punqti 61, ECHR 1999-IV). ufro metic, 

dasaSvebi kritikis zRvari politikosTan mimarTebaSi misi sazogadoe-

brivi saqmianobis sferoSi ufro farToa, vidre individTan mimarTebaSi, 

radgan politikosi Tavis yovel sityvas da qmedebas, gacnobierebulad da 

gardauvalad, JurnalistTa da saerTo jamSi sazogadoebis dakvirvebis 

da kritikis sagnad aqcevs, amitom mas moeTxoveba tolerantobis ufro 
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maRali xarisxi. politikoss, ra Tqma unda, ufleba aqvs, daculi iqnes 

misi reputacia, maSinac ki, roca igi sakuTari mixedulobiT ar moq-

medebs, magram amgvari dacvis sapirispiro pinaze politikuri sakiTxebis 

Riad ganxilvis interesebi unda daidos (ix. Lingens v. Austria, 1986 wlis 8 

ivlisis gadawyvetileba, seria A # 103, gv. 26, punqti 42).

40. me-10 muxli icavs ara marto gamoxatuli informaciisa da idee-

bis Sinaarss, aramed maTi gamoxatvis formasac (ix. Oberschlick v. Austria 
(# 1), 1991 wlis 23 maisis gadawyvetileba, seria A # 204, gv. 25, punq-

ti 57). Jurnalisturi Tavisufleba aseve moicavs SesaZlo gadametebis 

garkveul xarisxs an provokaciasac (ix. Prager and Oberschlick v. Austria 
(# 1), 1995 wlis 26 aprilis gadawyvetileba, seria A # 313, gv. 19, punqti 

38). me-10 muxlis me-2 punqtiT daculi informaciis Tavisuflad gacemis 

ufleba gamoiyeneba ara marto im `informaciasa~ da `ideebTan~ mimarTe-

baSi, romlebsac sixaruliT ismenen an miCneulia araSeuracxmyofelad an 

gulgrilobis sagnad, aramed agreTve iseTebTan, romlebic Seuracxyofs, 

Soks gvris da aRelvebs adamians. aseTia pluralizmis, tolerantobisa 

da farTo TvalTaxedvis moTxovnebi, romelTa gareSec `demokratiuli 

sazogadoeba~ ar arsebobs (ix. Handyside v. the United Kingdom, 1976 wlis 7 

dekembris gadawyvetileba, seria A #. 24, gv. 23, punqti 49).

41. sasamarTlom Tavis precedentebSi erTmaneTisagan gamijna faqtob-

rivi mtkicebulebebi da SefasebiTi msjelobebi. maSin, roca SesaZlebelia 

faqtebis demonstrireba, SefasebiTi msjeloba mtkicebas ar eqvemdebare-

ba. SefasebiTi msjelobis simarTlis damtkicebis moTxovna SeuZlebelia 

Sesruldes da laxavs TviT azris Tavisuflebas, romelic me-10 muxliT 

daculi uflebis arsebiTi nawilia (ix. zemoT, Lingens, gv. 28, punqti 46).

42. Tumca roca gancxadeba SefasebiT msjelobas utoldeba, Care-

vis proporciuloba damokidebulia imaze, arsebobs Tu ara sakmarisi 

faqtobrivi safuZveli am sadavo gancxadebisaTvis. konkretuli saqmis 

faqtebze dayrdnobiT, gancxadeba, romelic utoldeba SefasebiT msje-

lobas, SesaZloa gadametebuli iqnes yovelgvari faqtobrivi safuZvlis 

gareSe (ix. zemoxsenebuli gadawyvetileba saqmeze De Haes and Gijsels v. 
Belgium, gv. 236, punqti 47).

43. misi sazedamxedvelo funqciis Sesrulebisas sasamarTlos amocana 

aris ara erovnuli organoebis adgilis dakaveba, aramed saqmis, rogorc 

mTlianobis, fonze, me-10 muxlis Tanaxmad, im gadawyvetilebebis gadasin-

jva, romlebic erovnulma organoebma miiRes Sefasebis uflebamosilebis 

gamoyenebisas. saxeldobr, sasamarTlom unda daadginos, ganxilvis qveS 

myofi gansaxilveli Careva iyo Tu ara `im kanonieri miznis proporci-

uli, romelsac es Careva emsaxureboda~, da iyo Tu ara `Sesabamisi da 

sakmarisi~ is mizezebi, romlebic erovnulma organoebma moixmes Carevis 

gasamarTleblad. amgvarad, sasamarTlo unda darwmundes, rom erovnul-

ma organoebma gamoiyenes standartebi, romlebic srul harmoniaSi iyo 

me-10 muxlSi Cadebul principebTan, da, ufro metic, rom isini TavianT 

gadawyvetilebebs afuZnebdnen Sesabamisi faqtebis dasaSveb Sefasebebze 

(ix. Jerusalem v. Austria, # 26958/95, punqti 33, ECHR 2001 II).
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B. saqmeSi sasamarTlos precedentuli samarTlis gamoyeneba

1. adgili hqonda Tu ara Carevas

44. mTavroba aRiarebda, rom adgili hqonda ganmcxadeblis kon-

venciis me-10 muxliT garantirebul uflebaSi Carevas. Tumca igi amt-

kicebda, rom es Careva gamarTlebuli iyo.

45. sasamarTlo aRniSnavs, rom aseTi Careva iwvevs me-10 muxlis 

`darRvevas~, Tu igi ar xvdeba me-10 muxlis me-2 punqtiT dadgenili 

romelime gamonaklisis farglebSi (ix. Handyside v. the United Kingdom, 1976 

wlis 7 dekembris gadawyvetileba, seria A # 24, gv. 21, punqti 43). Se-

sabamisad, sasamarTlom Tanmimdevrulad unda ganixilos, iyo Tu ara 

winamdebare saqmeSi Careva `gaTvaliswinebuli kanoniT~, hqonda Tu ara 

mizani an miznebi, romelic/romlebic kanonieria me-10 muxlis 1-li punq-

tis Tanaxmad, da iyo Tu ara igi `aucilebeli demokratiul sazogadoe-

baSi~ zemoxsenebuli miznis Tu miznebisaTvis.

2. iyo Tu ara Careva gamarTlebuli

a. iyo Tu ara Careva gaTvaliswinebuli kanoniT

46. ganmcxadeblis mtkicebiT, Careva ar iyo gaTvaliswinebuli ka-

noniT. Careva ar iyo ganWvretadi, radgan 1963 wlis samoqalaqo ko-

deqsis debulebebisa da mediis Sesaxeb kanonis 42-e nawilis (ix. zemoT, 

punqtebi 23 da 26) interpretacia sxvadasxvagvarad iyo SesaZlebeli. wi-

namdebare saqmeSi ukrainis sasamarTloebma sadavo statiaSi gakeTebuli 

gancxadebebi daakvalificires rogorc faqtobrivi garemoebebi, Tumca 

adamianis uflebaTa evropuli sasamarTlos precedentuli samarTlis 

Tanaxmad, unda daekvalificirebinaT rogorc SefasebiTi msjelobebi.

47. Tavis mxriv, mTavroba amtkicebs, rom samoqalaqo kodeqsis me-7 

muxli da monacemTa Sesaxeb kanonis 47-e nawili (ix. zemoT, punqtebi 

23 da 25) qmnidnen samarTlebriv safuZvels imisaTvis, rom sadavo in-

formacia crud gamocxadebuliyo da ganmcxadebels dakisreboda pasu-

xismgebloba savaraudo msxverplTa winaSe. es debulebebi da ukrainis 

sasamarTloebis precedentebi sakmarisad xelmisawvdomi iyo da maT 

gamoyenebas ganWvretads xdida. garda amisa, mTavrobam xazi gausva, 

rom gamoxatvis TavisuflebaSi Carevis proporciulobis gadasinjvisas 

da pativis, Rirsebisa da sazogadoebriv cxovrebaSi pirTa reputaciis 

dacvasTan mimarTebaSi mis sworad dabalansebisas erovnuli sasamarT-

loebi moqmedebdnen konvenciis precedentuli samarTlis Sesabamisad.

48. sasamarTlo aRniSnavs, rom gamoTqmidan `gaTvaliswinebu-

li kanoniT~ gamomdinare erT-erTi moTxovna swored gamosayenebeli 

RonisZiebis ganWvretadobaa. norma ar SeiZleba `kanonad~ CaiTvalos, Tu 

igi ar aris sakmarisi sizustiT formulirebuli, raTa moqalaqem SeZlos 

sakuTari qmedebis daregulireba. mas unda SeeZlos, saWiroebis SemTx-

vevaSi Sesabamisi rCevis safuZvelze, ganWvritos, arsebul garemoebebSi 
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gonivrulobis farglebSi, is Sedegebi, rac SeiZleba mohyves ama Tu im 

qmedebas (ix., magaliTad, Rekvényi v. Hungary [GC], #. 25390/94, punqti 34, 

ECHR 1999 III, da Feldek v. Slovakia, # 29032/95, punqti 56, ECHR 2001-VIII).

49. sizustis xarisxi garkveulad damokidebulia gansaxilveli nor-

mis Sinaarsze, sferoze, romlis daregulirebasac igi miznad isaxavs, da 

im pirTa raodenobasa da statusze, romelTac igi exeba (ix. Groppera 
Radio AG and Others v. Switzerland, 1990 wlis 28 martis gadawyvetileba, 

seria A # 173, gv. 26, punqti 68).

50. sasamarTlo aRniSnavs, rom imis ubralo mtkiceba, rom ukrainis 

sasamarTloebis precedentuli samarTali an am sakiTebTan kavSirSi 

myofi misi nawili, ganmcxadeblis azriT, ar Seesabameboda sasamarTlos 

precedentul samarTals, SeiZleba gakritikebuli iqnes, magram ar vnebs 

`ganWvretadobis~ sakiTxs. garda amisa, sasamarTlos azriT, ganmcxadeb-

lis argumentebi kanonis xarisxTan dakavSirebiT exeba sakiTxs, iyo Tu 

ara Careva `aucilebeli demokratiuli sazogadoebisaTvis~, romelic 

sasamarTlos mier ganxiluli iqneba qvemoT. sakuTari precedentuli 

samarTliT dadgenili sicxadisa da ganWvretadobis moTxovnebis (ix. 

Markt Intern Verlag GmbH and Klaus Beermann v. Germany, 1989 wlis 20 noemb-

ris gadawyvetileba, seria A # 165, gv. 18, punqti 30; Müller and Others 
v. Switzerland, 1988 wlis 24 maisis gadawyvetileba, seria A # 133 gv. 20, 

punqti 29), da im faqtis mxedvelobaSi miRebiT, rom am sakiTxze arse-

bobda mniSvnelovani erovnuli sasamarTlo praqtika (ix. zemoT, punq-

tebi 27-31), sasamarTlo miiCnevs, rom ganmcxadeblis uflebaSi Careva 

gaTvaliswinebuli iyo kanoniT konvenciis me-10 muxlis me-2 punqtis 

Sinaarsidan gamomdinare.

b. emsaxureboda Tu ara Careva kanonier mizans

51. ganmcxadebeli amtkicebs, rom Careva ar emsaxureboda kanoni-

er mizans, rogorc amas moiTxovs konvenciis me-10 muxlis me-2 pun-

qti, radgan erovnulma sasamarTloebma ver SeZles erTmaneTisagan mka-

fiod gaemijnaT SefasebiTi msjelobebi da faqtebi. ganmcxadebelma xazi 

gausva, rom man gaakritika b-ni simonenkosa da q-ni vitrenkos, rogorc 

sazogadoebrivi pirebis, saqmianoba da ar Sexebia maT pirad cxovrebas.

52. mTavrobis azriT, arsebobda kanonieri mizani, saxeldobr, sxva-

Ta reputaciisa da uflebebis dacva.

53. sasamarTlo eTanxmeba mTavrobas da adgens, rom gansaxilveli 

Careva emsaxureboda legitimur mizans _ sxvaTa, kerZod ki b-ni simonen-

kosa da q-ni vitrenkos, reputaciisa da uflebebis dacvas. Tumca kvlav 

rCeba SekiTxva, iyo ki es aucilebeli.

c. iyo Tu ara Careva aucilebeli demokratiul sazogadoebaSi da 

proporciuli kanonieri miznisa, romelsac emsaxureboda

54. saqme SezRudulia ganmcxadeblis saCivriT imis Sesaxeb, rom 

ukrainis sasamarTloebis gadawyvetilebebi, romlebmac aiZules 

ganmcxadebeli, b-ni simonenkosa da q-ni vitrenkos Sesaxeb gakeTebuli 
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konkretuli gancxadebebi crud eRiarebina, gaebaTilebina da erovnul 

sasamarTloebSi mosarCeleebisaTvis aramaterialuri zianis gamo kom-

pensacia gadaexada, arRvevda konvenciis me-10 muxls.

55. sasamarTlo miiCnevs, rom saCivari or urTierTdakavSirebul 

aspeqts moicavs:

-  pirvel rigSi, iyo Tu ara erovnuli kanonmdebloba da praqtika kon-

venciis kanonmdeblobisa da praqtikis Sesabamisi me-10 muxlis me-2 

punqtis Tanaxmad; da

-  meore rigSi, Sedegis saxiT, SeZles Tu vera erovnulma sasamarTloe-

bma ganmcxadeblis gamoxatvis Tavisuflebis uzrunvelyofa.

56.  sasamarTlo am elementebs rigrigobiT ganixilavs.

(i) erovnuli kanonmdeblobisa da praqtikis Sesabamisoba

(a) mxareTa mosazrebebi

57. mTavrobis mtkicebiT, kanonmdeblobisa da erovnuli sasamarTloe-

bis praqtikis xarisxi amtkicebs, rom adgili ar hqonia konvenciis me-10 

muxlis darRvevas, radgan ukrainis kanonmdeblobiTa da praqtikiT dadge-

nili stardarti (ix. zemoT, punqtebi 22-31) srul SesabamisobaSia gamoxat-

vis Tavisuflebis Sesaxeb sasamarTlos precedentul samarTalTan.

58. ganmcxadebeli mTavrobas ar daeTanxma. misi mtkicebiT, kanonm-

debloba da erovnuli praqtika araprognozirebadi iyo SefasebiTi msje-

lobebis analizis kuTxiT.

(b) sasamarTlos Sefaseba

59. sasamarTlo adgens, rom mocemuli droisaTvis ukrainis kanoni 

defamaciis Sesaxeb erTmaneTisagan ar asxvavebda SefasebiT msjelobasa 

da faqtobriv garemoebebs (ix. zemoT, `Sesabamisi moxsenebebi ukraina-

Si gamoxatvis Tavisuflebis mdgomareobis Sesaxeb~, punqtebi 34-36). am 

mxriv igi mTlianad exeba `garemoebebs~ (відомості) da varauds gamoTq-

vams, rom nebismieri gancxadeba eqvemdebareba mtkicebas samoqalaqo 

samarTalwarmoebisas. sasamarTlo aseve miuTiTebs evropis sabWos sa-

parlamento asambleis bolodroindel rekomendaciebze (zemoT, punqte-

bi 18-19), evropis parlamentis rezoluciaze (zemoT, punqti 20), evro-

pis sabWos ministrTa komitetis moxsenebebze (zemoT, punqti 21), “Human 
Rights Watch”-ze (zemoT, punqti 34), SeerTebuli Statebis saxelmwifo 

departamentze (zemoT, punqti 35) da `me-19 muxlze~ (zemoT, punqti 36) 

ukrainaSi gamoxatvis Tavisuflebis sakiTxTan mimarTebaSi.

60. sasamarTlo adgens, rom samoqalaqo kodeqsis me-7 muxlis Tanax-

mad, `pirma, vinc gaavrcela sadavo informacia, unda daamtkicos misi 

WeSmariteba~ (ix. uzenaesi sasamarTlos plenumis 1990 wlis 28 seqtemb-

ris rezolucia, zemoT, punqti 27). igive mtkicebis tvirTi ekisreba mas 

gamoqveynebuli SefasebiTi msjelobis drosac. es midgoma gaerTianebu-
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lia beWdviTi mediis Sesaxeb kanonis 37-e nawilSi: media valdebulia, ga-

abaTilos gavrcelebuli gancxadebebi, Tu ver daamtkica maTi simarTle 

(zemoT, punqti 26). axali samoqalaqo kodeqsis (romelic ZalaSi Sevida 

2004 wlis ivnisSi, am saqmeSi aRwerili movlenebis Semdeg, da, Sesabami-

sad, winamdebare saqmeSi naklebi mniSvneloba aqvs) 23-e muxli awesebs 

pasuxismgeblobas defamaciiT gamowveuli aramaterialuri zianisaT-

vis. axali kodeqsis 277-e muxlis me-3 punqtis Tanaxmad, `piris Sesaxeb 

gavrcelebuli nebismieri uaryofiTi informacia miCneuli unda iqnes 

crud~ (punqti 24). Tumca 277-e muxlis me-6 punqtiT, mtkicebis tvirTi 

amgvari informaciis cru Tu cilismwamebluri xasiaTis Sesaxeb gadaeca 

mosarCeles. saqmis ganxilvis dros mtkicebis tvirTi gavrcelebuli in-

formaciis WeSmaritebis Sesaxeb ekisreba mopasuxes.

61. sasamarTlo aRniSnavs, rom zogadad erovnulma sasamarTloebma 

SeiTvises konvenciis precedentuli samarTlis midgoma, rom `faqtebis 

kritikuli Sefaseba ... ver gamodgeba moraluri zianisaTvis kompensaciis 

moTxovnis daSvebis safuZvlad~ (ix. magaliTad, Marasli v. Turkey, # 40077/98, 

2004 wlis 9 noembris gadawyvetileba, punqtebi 17-19). Tumca Tu dairRva 

piris ufleba, hqondes kargi reputacia, Tundac ciliswameba moxdes Se-

fasebiTi msjelobiT, sasamarTloebs SeuZliaT mas aramaterialuri ziani-

saTvis mianiWon kompensacia. amgvarad, erovnuli kanonmdebloba uSvebs, 

rom sajaro piris pativis, Rirsebisa da reputaciis dacvam gadawonos am 

piris Riad kritikis SesaZlebloba (ix. punqtebi 25, 27 da 34-35).

62. Sesabamisad, sasamarTlo askvnis, rom ukrainis kanonmdebloba 

da praqtika ganmcxadeblis saqmeSi aSkarad xels uSlis sasamarTloebs, 

erTmaneTisgan ganasxvavon SefasebiTi msjelobebi, samarTliani komen-

tari an gancxadebebi, romlebic ar eqvemdebareba mtkicebas. amgvarad, 

erovnuli kanonmdebloba da praqtika Seicavs mouqnel elementebs, 

romelTa gamoyenebisas iqmneba saSiSroeba, miRebuli gadawyvetilebebi 

ar Seesabamebodes konvenciis me-10 muxls.

(ii) Sedegebi winamdebare saqmeSi

(a) mxareTa mosazrebebi

63. mTavroba amtkicebs, rom gasaCivrebuli `Careva~ aucilebeli 

iyo demokratiul sazogadoebaSi, radgan warmoadgenda `mZafr so-

cialur moTxovnilebas~. maT aseve aRniSnes, rom igi proporciuli iyo 

samarTlebrivi miznisa, romelsac emsaxureboda, da erovnuli organoe-

bis mier Carevis gasamarTleblad dasaxelebuli mizezebi iyo Sesabamisi 

da sakmarisi.

64. ganmcxadebeli mTavrobas ar daeTanxma. igi miiCnevs, rom Ca-

reva aucilebeli ar iyo, radgan statiaSi saubari iyo ara faqtebze, 

aramed es iyo SefasebiTi msjeloba, rac mtkicebas ar saWiroebda. sa-

samarTloebis gadawyvetilebebi faqtobrivad Jurnalistis azris poli-

tikuri cenzuris formas warmoadgenda da miznad isaxavda sazogadoeb-

riv cxovrebaSi pirTa politikuri diskusiebidan am azris mowyvetas. 
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ufro metic, dawesebuli sanqciebi mimarTuli iyo imisaken, rom am azrs 

aRar hqonoda informaciis wyarosa da sajaro Zalauflebaze kontro-

lis meqanizmis funqcia. ganmcxadebeli  amtkicebs, rom prezidentobis 

kandidatebis piradi da menejeruli Tvisebebis da maTi SesaZleblo-

bebis, Seqmnan erTnairad moazrovneTa gundi, Sefaseba, imis gacxadeba, 

rasac isini xalxs dapirdnen, da eris sakeTildReod moraluri da in-

teleqtualuri lideroba - im sakiTxTa arsebiTi nawili iyo, romlebic 

ganxiluli iqna sadavo publikaciaSi. ufro metic, politikosebis Ria 

kritika da maTi Tvisebebis ganxilva aucilebeli winapiroba iyo Ta-

visufali da demokratiuli arCevnebis Casatareblad. Sesabamisad, man 

daaskvna, rom darRveuli iqna konvenciis me-10 muxliT garantirebuli 

ZiriTadi ufleba.

(b) sasamarTlos Sefaseba

65. sasamarTlo aRniSnavs, rom orive sadavo statia kritikul 

gancxadebebs Seicavda q-ni natalia vitrenkosa da b-ni petro simonenkos 

(`mosarCeleebi~), progresuli socialisturi partiisa da komunisturi 

partiis liderebis, misamarTiT. orive maTgani prezidentobis kandi-

dati iyo 1999 wlis arCevnebSi da oriveni iyvnen da kvlav arian aqtiuri 

politikosebi. statiebi ZiriTadad exeboda prezident kuCmas adminis-

traciasa da am politikosebis savaraudo garigebebs saarCevno kampaniis 

procesSi da akritikebda maT rogorc politikur figurebs.

66. rac Seexeba pirvel statias saTauriT ̀ aris ki es meore iuriki...~ 

(ix. punqti 11), sasamarTlo adgens, rom erovnuli sasamarTloebis mier 

teqsti mTlianad cilismwameblurad iqna miCneuli im faqtis miuxeda-

vad, rom erovnulma sasamarTloebma daadgines, rom Jurnalistis mier 

statiaSi gakeTebuli gancxadebebi SefasebiT msjelobas warmoadgenda. 

sasamarTlo miiCnevs, rom am statiaSi gakeTebuli gancxadebebi iseTi 

gamonaTqvamebiT, rogorebicaa: `meore iuriki sacodavi iorikebisaTvis 

da lebedis ukrainuli versia~, `Cveni da Tqveni nataSa~, `safrTxobe-

la~, `prezidentis administraciis rupori, romelic moqmedebs rogorc 

Jirinovski ukrainaSi~, SefasebiTi msjelobaa politikuri ritorikis 

dros, romelic mtkicebas ar eqvemdebareba. maSin, roca erovnulma 

sasamarTlom daadgina, rom q-ni vitrenkos sazogadoebrivi da piradi 

cxovreba ciliswamebiT Seilaxa, sasamarTlom aRniSna, rom moTxovna 

Semoifargleboda misi, rogorc parlamentis wevris, reputaciisaTvis 

savaraudod miyenebuli zianiT (punqti 13). ufro metic, statiis Si-

naarsi aSkarad mis profesiul saqmianobas exeboda. rac Seexeba meore 

statias saTauriT `wminda Zroxaze ...~ (ix. punqti 15), sasamarTlo aRniS-

navs, rom erovnulma sasamarTlom es saTauri da sxva elementebi mosar-

Celis, b-ni petro simonenkos, misamarTiT aseve crud da cilismwameb-

lurad miiCnia, miuxedavad maTi SefasebiT msjelobad cnobisa. Tumca 

sasamarTlo kvlav adgens, rom es sakiTxebi Jurnalistis mier Sefase-

biTi msjelobis farglebSi xvdeba politikuri ritorikis dros, rac 

mtkicebas ar eqvemdebareba.
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67. sasamarTlo adgens, rom publikacia Seicavda ori politikosis 

Zlier, polemikur, sarkastul kritikas. eWvgareSea, rom mosarCeleebi 

Seuracxyofilni da SesaZloa Sokirebulnic iyvnen. Tumca profesiis 

arCevisas maT sakuTari Tavi uxeS kritikas da mudmiv dakvirvebas dau-

qvemdebares; aseTia is tvirTi, romelic politikosebma unda zidon de-

mokratiul sazogadoebaSi (ix. punqtebi 40-41).

68. Sesabamisi teqstis mTlianobaSi ganxilviT da konfliqturi 

interesebis dabalansebiT sasamarTlo adgens, rom ukrainis sasamarT-

loebma gadaabijes konvenciiT erovnuli organoebisTvis nebadarTul 

Sefasebis zRvars. ciliswamebaSi ganmcxadeblis bralis dadgena aSkarad 

araproporciuli iyo miznisa, romelsac es RonisZieba emsaxureboda.

69. sasamarTlo askvnis, rom Careva, romelsac ganmcxadebeli 

asaCivrebda, ar Seesabameboda mZafr socialur moTxovnilebas, romelic 

gadaswonida sazogadoebriv interess saarCevno kampaniis da masSi Car-

Tuli politikuri figurebis legitimur politikur diskusiaSi. ufro 

metic, am saqmeSi ukrainis sasamarTloebis mier gamoyenebuli stan-

dartebi ar Seesatyviseboda me-10 muxlSi Camoyalibebul principebs da 

maT mier Carevis gasamarTleblad moxmobili mizezebi ar SeiZleba miC-

neuli iqnes `sakmarisad~.

70. sasamarTlo askvnis, rom adgili hqonda konvenciis me-10 muxlis 

darRvevas.

III. konvenciis 41-e muxlis gamoyeneba

71. konvenciis 41-e muxlSi naTqvamia:

`Tu sasamarTlo daadgens, rom dairRva konvencia da misi oqmebi, 

xolo Sesabamisi maRali xelSemkvreli mxaris Sidasaxelmwifoe-

brivi samarTali darRvevis mxolod nawilobrivi gamosworebis 

SesaZleblobas iZleva, saWiroebis SemTxvevaSi, sasamarTlo 

dazaralebul mxares samarTlian dakmayofilebas miakuTvnebs.~

A. ziani

72. ganmcxadebeli acxadebda, rom materialuri zianisaTvis mas 

mosarCeleebisTvis seriozuli Tanxis gadaxda daekisra erovnuli sa-

samarTloebis gadawyvetilebiT. igi iTxovda 3 000 ukrainul grivnas 

(588,12 evro) materialuri zianisaTvis kompensaciis saxiT.

73. ganmcxadebeli damatebiT iTxovda 33 000 evros aramaterialu-

ri zianisaTvis kompensaciis saxiT. igi acxadebda, rom ukrainis sasamarT-

loebis gadawyvetilebis Semdeg gazeTis saredaqcio jgufsa da Jur-

nalistebze zewola da cenzura gavrcelda, radgan maT aRar SeeZ-loT 

ukrainaSi mimdinare seriozul socialur da politikur movlenebze 

sakuTari azris Tavisuflad gamoxatva. Sesabamisad, gazeTma dakarga 
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simZafre da Rrma analitikuri misia. Sedegad gazeTis brunva Semcirda da 

ramdenime mowinave Jurnalistma da mosamsaxurem datova gazeTi. ufro 

metic, aseTi gadawyvetilebebis gamotaniT sasamarTloebma igulisxmes, 

rom ganmcxadebelma dabeWda cru informacia, ramac uaryofiTad imoq-

meda misi, rogorc masobrivi informaciis saSualebis, reputaciaze.

74. mTavrobam amaze komentari ar gaakeTa.

75. sasamarTlo adgens, rom arsebobs mizez-Sedegobrivi kavSiri 

darRvevasa da konvenciis me-10 muxliT garantirebuli uflebis dar-

RveviT gamowveul materialur zians Soris. Sesabamisad, man mTlianad 

daakmayofila ganmcxadeblis moTxovna 3 000 ukrainuli grivnas (588,12 

evro) gadaxdaze materialuri zianisaTvis kompensaciis saxiT. damate-

biT, obieqturad gansjisa da saqmis yvela garemoebis mxedvelobaSi 

miRebiT, sasamarTlom ganmcxadebels mianiWa 33 000 evro aramateria-

luri zianisaTvis kompensaciis saxiT.

B. danaxarjebi

76. ganmcxadebeli iTxovda 8 337,07 evros erovnuli samarTalwarmoe-

bisas da sasamarTlos winaSe samarTalwarmoebisas gaweuli danaxarjebi-

saTvis. man am moTxovnas Tan daurTo xarjebis detaluri CamonaTvali.

77. mTavrobas arc amjerad gauprotestebia ganmcxadeblis moTxovna.

78. sasamarTlos miaCnia, rom danaxarjebi namdvilad iqna gaweuli 

da aucilebeli iyo, raTa momxdariyo darRvevis gamosworeba, da Tanxac 

gonivrulad iqna moTxovnili. sasamarTlos precedentuli samarTliT 

dadgenili kriteriumebis Tanaxmad, igi ganmcxadebels srulad aniWebs 

Tanxas, romelsac igi iTxovs, im Tanxis gamoklebiT, romelsac igi sa-

samarTlos zepir mosmenaze (romelic sabolood ar Semdgara) monawi-

leobisas gaweuli danaxarjebisaTvis iTxovda (2 816 evro). Sesabamisad, 

sasamarTlo ganmcxadebels aniWebs 5 521,07 evros miRebis uflebas.

zemoxsenebulidan gamomdinare, sasamarTlo erTxmad

1. adgens, rom adgili hqonda konvenciis me-10 muxlis darRvevas;

2. adgens, rom

(a) sami Tvis vadaSi dRidan, roca gadawyvetileba ZalaSi Seva konven-

ciis 44-e muxlis me-2 punqtis Sesabamisad, mopasuxe saxelmwifom 

ganmcxadebels unda gadauxados 588,12 evro (xuTas oTxmocdarva 

evro da 12 centi) materialuri zianisaTvis, 33 000 (ocdacameti aTasi 

evro) aramaterialuri zianisaTvis da 5 521,07 (xuTi aTas xuTas oc-

daerTi evro da Svidi centi) danaxarjebisaTvis, ukrainis erovnul 

valutaSi, am gadawyvetilebis miRebisas arsebuli kursiT, nebismier 

im gadasaxadTan erTad, romelic am Tanxas SeiZleba daericxos;

(b) zemoxsenebuli samTviani vadis amowurvidan gadaxdamde unda dawes-

des gadasaxdeli Tanxa sauravis saxiT evropis centraluri bankis 
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zRvruli sasesxo ganakveTis odenobiT, rasac daemateba sami pro-

centi.

3. ar akmayofilebs samarTliani dakmayofilebis Sesaxeb ganmcxadeblis 

moTxovnis danarCen nawils.

Sesrulebulia inglisur enaze da gamoqveynebulia werilobiT 2005 

wlis 29 marts, sasamarTlos reglamentis 77-e wesis me-2 da me-3 punq-

tebis Sesabamisad.

      J.-p. kosta

              prezidenti

s. dole 

   mdivani
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leila sahini TurqeTis 
winaaRmdeg

Leyla Şahin v. Turkey
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leila sahini TurqeTis winaaRmdeg

(ganacxadi #44774/98)

ganaCeni

strasburgi

2005 wlis 10 noemberi

ganaCeni sabolooa, Tumca SeiZleba daeqvemdebaros redaqciul 

cvlilebebs



172

adamianis uflebaTa evropuli sasamarTlo

saqmeze `leila sahini TurqeTis winaaRmdeg~,

(Leyla Şahin v. Turkey)

adamianis uflebaTa evropulma sasamarTlom, romelic Seikriba 

didi palatis saxiT Semdeg mosamarTleTa SemadgenlobiT:

b-ni l. vildhaberi, prezidenti,

b-ni k.l. rozakisi,

b-ni j-p. kosta,

b-ni b.m. zupanCiCi,

b-ni r. turmeni,

q-ni f. tulkensi,

b-ni k. birsani,

b-ni k. iungvierti,

b-ni v. butkeviCi,

q-ni n. vajiCi,

b-ni. m. ugrexeliZe,

q-ni a. mularoni,

b-ni j. borego borego,

q-ni e. fura-sandstromi,

q-ni a. giulumiani,

b-ni e. mijeri,

b-ni s.e. jebensi, 

da b-ni t.l. erli, didi palatis registratoris moadgile,

imsjela ra ganmartoebiT 2005 wlis 18 maissa da 5 oqtombers,

2005 wlis 5 oqtombers miiRo Semdegi gadawyvetileba:
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procedura

1. saqme momdinareobs ganacxadidan (# 44774/98) TurqeTis respub-

likis winaaRmdeg, romelic adamianis uflebaTa evropuli komisiis 

(SemdgomSi `komisia~) winaSe warmodgenili iqna adamianis uflebaTa da 

ZiriTad TavisuflebaTa evropuli konvenciis (SemdgomSi `konvencia~) 

adremoqmedi 25-e muxlis Sesabamisad TurqeTis moqalaqis q-ni leila 

sahinis (SemdgomSi `ganmcxadebeli~) mier 1998 wlis 21 ivliss.

 2. ganmcxadebels warmoadgenda  batoni q. magne briuselis advoka-

turidan da batoni k. berzegi ankaris advokaturidan. TurqeTis mTav-

robas (SemdgomSi `mTavroba~) warmoadgenda batoni m. ozmeni, Tanawar-

momadgeneli.

3. ganmcxadebeli Cioda, rom umaRles saswavleblebSi islamuri 

Tavsaburavis tarebis Sesaxeb wesebiT irRveoda konvenciis me-8, me-9, 

me-10 da me-14 muxlebiT da pirveli damatebiTi oqmis me-2 muxliT ga-

rantirebuli misi uflebebi da Tavisuflebebi.

4. ganacxadi sasamarTlos gadaeca 1998 wlis 1 noembers, roca Za-

laSi Sevida konvenciis me-11 damatebiTi oqmi (me-11 damatebiTi oqmis 

me-5 muxlis me-2 punqti).

5. ganacxadi daewera sasamarTlos me-4 seqcias (sasamarTlos regla-

mentis 52-e muxlis 1-li punqti).

6. 2002 wlis 2 ivlisis gadawyvetilebiT ganacxadi daSvebuli 

iqna arsebiT ganxilvaze am seqciis palatis mier, romelic Sedgebo-

da Semdegi mosamarTleebisagan: ser nikolas bratca, b-ni m. pelonpaa, 

q-ni e. palmi, b-ni r. turmeni, b-ni m. fiCbaxi, b-ni j. kasadevali da b-ni 

s. pavlovCi, agreTve, b-ni m. oboili, seqciis registratori.

7. arsebiTi ganxilva (54-e wesis me-3 punqti) gaimarTa sajarod ada-

mianis uflebaTa SenobaSi, strasburgSi, 2002 wlis 19 noembers.

8. 2004 wlis 29 ivnisis gadawyvetilebaSi (`palatis gadawyvetileba~) 

palatam erTxmad daadgina, rom Tavsaburavis tarebis akrZalviT konven-

ciis me-9 muxlis darRvevas adgili ar hqonia da rom calke gansaxil-

veli sakiTxi ar warmoiSoba konvenciis me-8 da me-10 muxlebis, aseve 

me-14 muxlisa me-9 muxlTan erTobliobaSi da pirveli damatebiTi oqmis 

me-2 muxlis safuZvelze.

9. 2004 wlis 27 seqtembers ganmcxadebelma saqmis didi palatisaT-

vis gadacema moiTxova (konvenciis 43-e muxli).

10. 2004 wlis 10 noembers didi palatis kolegiam gadawyvita, mieRo 

misi moTxovna (wesi 73).

11. didi palatis Semadgenloba gadawyda konvenciis  27-e muxlis 

me-2 da me-3 punqtebisa da 24-e wesis debulebebis Sesabamisad. 

12. ganmcxadebelma da mTavrobam arsebiT ganxilvaze warmoadgines 

werilobiTi komentarebi.

13. mosmena gaimarTa sajarod adamianis uflebaTa SenobaSi stras-

burgSi, 2005 wlis 18 maiss (59-e wesis me-3 punqti).
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sasamarTlos winaSe gamocxaddnen:

mTavrobis saxeliT

b-ni m. ozmeni, Tanawarmomadgeneli,

b-ni e. iskani, advokati,

q-ni a. emuleri,

q-ni g. akiuzi,

q-ni d. kilislioglu, mrCevlebi;

ganmcxadeblis saxeliT

b-ni q. magne,

b-ni k. berzegi, advokati.

sasamarTlom moismina b-ni berzegis, b-ni ozmenisa da b-ni magnes 

mimarTvebi.

faqtebi

I. saqmis garemoebebi

14. ganmcxadebeli daibada 1973 wels da 1999 wlidan cxovrobda 

venaSi, sadac gaemgzavra stambulidan venis universitetis samedicino 

fakultetze medicinis dargSi swavlis gasagrZeleblad. igi gamovida 

tradiciul, morwmune muslimanTa ojaxidan da islamuri Tavsaburavis 

tarebas Tavis religiur valdebulebad miiCnevs.

A. 1998 wlis 23 Tebervlis cirkulari

15. 1997 wlis 26 agvistos ganmcxadebelma, romelic im droisaT-

vis iyo bursas universitetis samedicino fakultetis mexuTe kursis 

studenti, Caabara stambulis universitetis CerahpaSas (Cerrahpaşa) sa-
medicino fakultetze. is acxadebs, rom bursas universitetSi oTxi 

wlis ganmavlobaSi medicinis Seswavlis dros is islamur Tavsaburavs 

atarebda da amgvaradve ganagrZo 1998 wlis Tebervlamde.

16. 1998 wlis 23 Tebervals stambulis universitetis proreqtorma 

gamosca cirkulari, romlis Sesabamisi nawili ambobs:

`konstituciis, kanonebisa da dadgenilebebis Tanaxmad, aseve 

umaRlesi administraciuli sasamarTlos, adamianis uflebaTa ev-

ropuli komisiisa da universitetis administraciuli organoebis 

mier miRebuli dadgenilebebis Sesabamisad, studentebi `Tavsa-



175

buravebiT~ (romlebic atareben islamur Tavsaburavebs) da stu-

dentebi (igulisxmeba ucxoeli studentebic) wveriT ar daiSvebian 

leqciebze, seminarebsa Tu praqtikul mecadineobebze. Sesabamisad, 

im studentis, vinc atarebs wvers an islamur Tavsaburavs, gvari 

da nomeri ar unda daematos registrirebul studentTa sias. Tum-

ca studentebs, romlebic daJinebiT moiTxoven seminarebze das-

wrebas da saleqcio auditoriebSi Sesvlas, miuxedavad imisa, rom 

maTi gvarebi da nomrebi siaSi ar aRiricxeba, unda mieTiToT maT 

mdgomareobaze. im SemTxvevaSi, Tu isini uars ityvian auditoriis 

datovebaze, maTi gvarebi da nomrebi CaniSnuli unda iqnes da unda 

ecnoboT, rom ara aqvT leqciebze daswrebis ufleba. Tu isini uars 

ityvian saleqcio auditoriis datovebaze, maswavlebelma unda 

aRniSnos am incidentis Sesaxeb Tavis moxsenebaSi, sadac axsnis, 

ratom gaxda SeuZlebeli leqciis Catareba, da universitetis Se-

sabamisi organoebi am incidentis Sesaxeb saswrafod saqmis kursSi 

unda Caayenos, raTa gatarebuli iqnes disciplinuri zomebi.~

17. 1998 wlis 12 marts, zemoxsenebuli cirkularis Sesabamisad, 

zedamxedvelma ar dauSva ganmcxadebeli onkologiaSi werilobiT ga-

mocdaze, radgan igi atarebda islamur Tavsaburavs. 1998 wlis 20 marts 

orTopediuli travmatologiis kaTedris samdivnom uari uTxra mas kursze 

daswrebaze, radgan igi atarebda islamur Tavsaburavs. 1998 wlis 16 aprils 

igi imave mizeziT ar dauSves nevrologiaSi leqciaze, xolo 1998 wlis 10 

ivniss _ sazogadoebriv janmrTelobaSi werilobiT gamocdaze.

B. 1998 wlis 23 Tebervlis cirkularis SeCerebis Sesaxeb 

brZanebis gacemis moTxovna

18. 1998 wlis 29 ivliss ganmcxadebelma moiTxova brZanebis gamo-

cema 1998 wlis 23 Tebervlis cirkularis SeCerebis Sesaxeb. Tavis weri-

lobiT moTxovnaSi man miuTiTa, rom cirkulariTa da misi ganxorciele-

biT mas daerRva konvenciis me-8, me-9 da me-14 muxlebiTa da pirveli 

damatebiTi oqmis me-2 muxliT garantirebuli uflebebi, Sesabamisad, ar 

arsebobda aranairi normatiuli bazisi am cirkularis gamosacemad da 

proreqtoris ofiss ar hqonda am sferos regulirebis ufleba.

19. 1999 wlis 19 martis gadawyvetilebiT stambulis administraci-

ulma sasamarTlom uari Tqva moTxovnis ganxilvaze, daadgina ra, rom 

umaRlesi ganaTlebis Sesaxeb kanonis me-13(b) nawilis Tanaxmad (kanoni 

#2547 – ix. qvemoT, punqti 52), universitetis proreqtors, rogorc 

universitetis aRmasrulebel organos, ufleba hqonda, daereguli-

rebina studentTa Cacmuloba wesrigis SenarCunebis mizniT. reguli-

rebis es ufleba gamoyenebuli unda iqnes Sesabamisi kanonmdeblobisa 

da sakonstitucio da umaRlesi administraciuli sasamarTloebis gada-

wyvetilebebis Sesabamisad. am sasamarTloebis praqtikaze dayrdnobiT, 

administraciulma sasamarTlom daadgina, rom arc zemoxsenebuli mare-
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gulirebeli normebi da arc ganmcxadeblis winaaRmdeg gatarebuli 

zomebi ar SeiZleba ukanonod iqnes miCneuli.

20. 2001 wlis 18 aprils uzenaesma administraciulma sasamarTlom 

ganmcxadeblis mier samarTlebriv sakiTxebze Setanil saapelacio saCi-

varze uari Tqva.

C. ganmcxadeblis winaaRmdeg gatarebuli disciplinuri 

RonisZiebebi

21. 1998 wlis maisSi studentTa disciplinuri saproceso wesebis 

me-6 muxlis (a) qvepunqtis Tanaxmad (ix. qvemoT, punqti 50), ganmcxadeblis 

winaaRmdeg aRiZra disciplinuri saqme Cacmis wesebis darRvevis gamo.

22. 1998 wlis 26 maiss, im faqtis gaTvaliswinebiT, rom ganmcxadebe-

li Tavisi saqcieliT miuTiTebda, rom kvlav apirebda leqciebsa da/Tu 

seminarebze Tavsaburavis tarebas, fakultetis dekanma ganacxada, rom 

ganmcxadeblis damokidebuleba da Cacmis wesebis daucveloba ar Seefe-

reboda studentis saqciels. Sesabamisad, man gadawyvita, ganmcxadeb-

lisTvis gafrTxileba gamoecxadebina.

23. 1999 wlis 15 Tebervals CerahpaSas samedicino fakultetis 

dekanatis win Seikriba arasanqcirebuli gaerTianeba, raTa Cacmis wesebi 

gaeprotestebina.

24. 1999 wlis 26 Tebervals fakultetis dekanma disciplinuri 

samarTalwarmoeba wamoiwyo ramdenime studentis mimarT, ganmcxadeb-

lis CaTvliT, gaerTianebaSi monawileobis gamo. 1999 wlis 13 aprils, 

ganmcxadeblis gancxadebebis mosmenis Semdeg, dekanma igi universiteti-

dan erTi semestriT garicxa studentTa disciplinaruli saproceso 

wesebis me-9 (j) muxlis Sesabamisad (ix. punqti 50).

25. 1999 wlis 10 ivniss ganmcxadebelma stambulis administraciul 

sasamarTlos mimarTa saCivriT, gamoeca brZaneba misi garicxvis gada-

wyvetilebis gauqmebis Sesaxeb. stambulis administraciulma sasamarT-

lom 1999 wlis 30 noembers moTxovna ar daakmayofila im safuZvliT, 

rom saqmis arsidan da am sakiTxze dadgenili sasamarTlo praqtikidan 

gamomdinare, sadavo RonisZieba ar SeiZleboda miCneuliyo ukanonod.

26. 2000 wlis 28 ivniss #4584 kanonis (romlis Tanaxmad studen-

tebs unda mieceT amnistia disciplinuri gadacdomisaTvis dawesebuli 

sanqciebis mimarT da SezRudvebi gauqmebuli unda iqnes) ZalaSi Sesvlis 

Semdeg ganmcxadebels mieca amnistia da gaTavisuflda masze dawese-

buli yvela sasjelisa da SezRudvisagan.

27. 2000 wlis 28 seqtembers uzenaesma administraciulma sasamarT-

lom daadgina, rom #4584 kanonma usargeblo gaxada ganmcxadeblis mier 

1999 wlis 30 noembris gadawyvetilebis kanonTan Seusabamobis moTxovniT 

gakeTebuli saapelacio saCivris arsebiTi ganxilva.

28. amave dros, 1999 wlis 16 seqtembers, ganmcxadebelma miatova 

TurqeTis saswavlebeli da Cairicxa venis universitetSi, sadac gaagr-

Zela sauniversteto ganaTlebis miReba.
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II. Sesabamisi kanonmdebloba da praqtika

 A. konstitucia

29. konstituciis Sesabamisi debulebebi iTvaliswinebs:

muxli 2

`TurqeTis respublika aris demokratiuli, sekularuli (laik) da 

socialuri saxelmwifo, dafuZnebuli samarTlebrivi saxelmwi-

fos principebze, romelic pativs scems adamianis uflebebs so-

cialuri mSvidobis, erovnuli solidarobisa da samarTlianobis 

suliskveTebiT, erTgulia aTaTurqis nacionalizmisa da gamsWva-

lulia preambulaSi miTiTebuli ZiriTadi principebiT~.

muxli 4

`dauSvebelia damatebebis Setana an warmodgena konstituciis 

1-li muxlis debulebebSi, romlebic adgens, rom saxelmwifo re-

spublikaa, me-2 muxlis, romelic exeba respublikis elementebs, an 

me-3 muxlis debulebebSi~.

muxli 10

`yvela adamiani Tanabaria kanonis winaSe ganurCevlad misi enis, ra-

sis, kanis feris, sqesis, politikuri Sexedulebis, filosofiuri 

rwmenis, religiis, religiuri seqtis wevrobisa Tu sxva msgavsi 

safuZvlisa.

mamakacebsa da qalebs eniWebaT Tanaswori uflebebi. saxelmwifom 

unda miiRos zomebi, raTa aseTi Tanasworoba praqtikaSi iqnes miR-

weuli.

dauSvebelia, romelime adamians, ojaxs, jgufsa Tu klass mieniWos 

privilegia.

saxelmwifo da administraciuli organoebi yvela garemoebaSi mo-

qmedeben kanonis winaSe Tanasworobis principis Sesabamisad.~

muxli 13

`ZiriTadi uflebebi da Tavisuflebebi SeiZleba SezRuduli iqnes 

mxolod kanoniT da konstituciaSi gaTvaliswinebuli specialuri 

debulebebis safuZvelze, im pirobiT, rom aseTi uflebebisa da Ta-
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visuflebebis arsi xeluxlebeli darCeba. aseTi SezRudva ar unda 

ewinaaRmdegebodes konstituciis teqstsa Tu suliskveTebas an 

demokratiuli, sekularuli socialuri wesrigis moTxovnebs da 

unda daeqvemdebaros proporciulobis princips.~

muxli 14

`konstituciaSi gaTvaliswinebuli uflebebi da Tavisuflebebi ar 

SeiZleba gamoyenebuli iqnes, Tu amiT Ziri eTxreba qveynis teri-

toriul mTlianobas, eris erTianobas an adamianis uflebebze da-

fuZnebul demokratiul da sekularul respublikas.

konstituciis arc erTi debuleba ar unda iqnes gagebuli imgvarad, 

TiTqos igi uflebas aniWebs saxelmwifos an individebs, Caeban 

saqmianobaSi, romelic gamiznuli iqneba konstituciaSi gaTva-

liswinebuli uflebebisa da Tavisuflebebis dasarRvevad an maT 

SesazRudavad konstituciiT dasaSveb zRvarze metad.

sasjeli, romelsac daeqvemdebarebian pirebi, romlebic Caebmebian am 

debulebebis sawinaaRmdego saqmianobaSi, ganisazRvreba kanoniT.~

muxli 24

`yvelas aqvs ufleba sindisis, rwmenisa da religiuri aRmsareb-

lobis Tavisuflebisa.

locvebi, aRmsarebloba da religiuri ritualebi unda Catardes Tavi-

suflad, im pirobiT, rom isini ar daarRvevs me-14 muxlis debulebebs.

aravin SeiZleba iZulebiT monawileobdes locvebSi, sakulto da re-

ligiur ritualebSi an iZulebiT gaacxados Tavisi religiuri mrwamsi 

da aRmsarebloba; aravin SeiZleba daeqvemdebaros cenzuras an mieces 

pasuxisgebaSi Tavisi religiuri mrwamsisa Tu aRmsareblobis gamo.

ganaTleba da swavleba religiasa da eTikaSi uzrunvelyofili 

unda iqnes saxelmwifos zedamxedvelobisa da kontrolis safuZ-

velze. swavleba religiis kulturasa da moralSi saswavlo pro-

gramis savaldebulo nawilia dawyebiT da saSualo skolebSi. sxva 

religiuri  ganaTleba da swavleba arCeviTi xasiaTisaa, mcirew-

lovani bavSvebis SemTxvevaSi gadawyvetileba miRebuli unda iqnes 

maTi kanonieri meurveebis mier.

aravin SeiZleba raime formiT eqspluatacia gauwios an Seuracxyos 

religia, religiuri grZnobebi an religiis mier siwmindeebad aRi-

arebuli sagnebi im motiviT, rom saxelmwifos socialuri, eko-
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nomikuri, politikuri an samarTlebrivi wesrigi dafuZnebuli 

iqnes religiur wesebze, Tundac nawilobriv, an im mizniT, rom 

uzrunvelyos misi politikuri Tu piradi interesi an masze raime 

gavlena iqonios.~ 

muxli 42

`aravis SeiZleba CamoerTvas swavlisa da ganaTlebis miRebis 

ufleba.

ganaTlebis uflebis farglebi gansazRvrulia da regulirdeba 

kanoniT.

swavlebis miwodeba xdeba saxelmwifos zedamxedvelobisa da kon-

trolis qveS, aTaTurqis principebisa da reformebis da Taname-

drove samecniero da saganmanaTleblo meTodebis Sesabamisad. 

dauSvebelia iseTi saganmanaTleblo an saswavlo dawesebulebis 

Seqmna, romelic ar misdevs am wesebs.

swavlebis Tavisufleba ar aTavisuflebs moqalaqeebs valde-

bulebisagan, loialurni darCnen konstituciis mimarT.

dawyebiTi ganaTleba savaldebuloa yvela moqalaqisaTvis 

ganurCevlad sqesisa da ufasoa saxelmwifo skolebSi.

dawyebiTi da saSualo skolebis marTvisa da funqcionirebis we-

sebi regulirdeba kanoniT saxelmwifo skolebisaTvis dadgenili 

standartebis dacviT.

saxelmwifo uzrunvelyofs finansurad SezRudul  moswavleebs 

saWiro daxmarebiT stipendiis an sxva saxiT, raTa maT SeZlon swav-

lis gagrZeleba. saxelmwifo miiRebs Sesabamis zomebs im pirTa re-

abilitaciisTvis, romlebic saWiroeben specialur treningebs, 

raTa kvlav saWironi gaxdnen sazogadoebisaTvis.

 ganaTleba, swavleba, kvleva da swavla aris is saqmianobebi, rom-

lebic SeiZleba ganxorcieldes saganmanaTleblo da saswavlo 

dawesebulebebSi. dauSvebelia am saqmianobebisaTvis raime formiT 

xelis SeSla...~

muxli 153

`sakonstitucio sasamarTlos gadawyvetileba sabolooa. debulebis 

gabaTilebis Sesaxeb gadawyvetileba ar SeiZleba gaxdes sajaro 

werilobiTi motivaciis gareSe.
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kanonis an sakanonmdeblo aqtis an romelime debulebis gauqmebi-

sas sakonstitucio sasamarTlo ar unda moqmedebdes rogorc 

kvazi-sakanonmdeblo organo iseTi debulebis SeqmniT, romelic 

ZalaSi unda Sevides.

... 

sakonstitucio sasamarTlos gadawyvetilebebi dauyovnebliv 

unda gamoqveyndes oficialur gazeTSi da isini savaldebuloa 

sakanonmdeblo, aRmasrulebeli da sasamarTlo organoebisaTvis, 

administraciuli … dawesebulebebisaTvis da fizikur da iuri-

diul pirTaTvis.~

B. saqmis winmswrebi movlenebi da istoria

1. religiuri Cacmuloba da sekularizmis principi

30. TurqeTis respublika dafuZnebuli iqna principze, rom saxelm-

wifo unda iyos sekularuli (laik). 1923 wlis 29 oqtombers respublikis 

gamocxadebamde da mas Semdeg sazogadoeba da religiuri wreebi erTma-

neTs daSordnen revoluciuri reformebis gamo, rogorebic iyo: 1923 

wlis 3 marts xalifatis gauqmeba; 1928 wlis 10 aprils sakonstitucio 

debulebis anulireba, romliTac islami saxelmwifo religiad cxad-

deboda; da bolos, 1937 wlis 5 Tebervals sakonstitucio cvlilebis 

miReba, romliTac sekularizmis princips sakonstitucio statusi mieni-

Wa (ix. 1924 wlis konstituciis me-2 da 1961 da 1982 wlis konstituci-

ebis me-2 muxlebi, romlebic Camoyalibebulia 29-e punqtSi).

31. sekularizmis princips saTave daedo otomanuri sazogadoebis 

gafarToebiT mecxramete saukunidan respublikad gamocxadebamde. Ta-

namedrove sajaro sazogadoebis Seqmnis idea, sadac yvela moqalaqisaT-

vis garantirebuli iqneboda Tanasworoba ganurCevlad religiis, sarw-

munoebis an sqesisa, saTaves hpovebs mecxramete saukuneSi otomanur 

debatebSi. qalTa uflebebSi mniSvnelovani winsvla iqna miRweuli am 

periodSi (ganaTlebis miRebisas Tanaswori mopyroba, 1914 wels poliga-

miis akrZalva, qorwinebis saqmeebze iurisdiqciis gadacema sekularuli 

sasamarTlosaTvis, romelic mecxramete saukuneSi Seiqmna).

32. respublikuri idealis damaxasiaTebeli Strixi iyo qalTa Cabma 

sazogadoebriv cxovrebaSi da maTi aqtiuri monawileoba sazogadoebaSi. 

Sesabamisad, ideebs, romelTa Tanaxmad qalebi unda gaTavisuflebuliyvnen 

religiuri SezRudvebisagan da sazogadoebas unda ganecada modernizacia, 

gaaCnda saerTo sawyisi. amgvarad, 1926 wlis 17 Tebervals miRebuli iqna 

samoqalaqo kodeqsi, romelic uzrunvelyofda sapirispiro sqesTa Tanas-

worobas samoqalaqo uflebebiT sargeblobaSi, gansakuTrebiT ki ganqor-

winebisa da memkvidreobis miRebisas. Sesabamisad, 1934 wlis 5 dekembris sa-

konstitucio cvlilebebiT (1924 wlis konstituciis me-10 muxli) qalebma 

moipoves mamakacTa Tanaswori politikuri uflebebi.
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33. pirveli sakanonmdeblo aqti, romelic aregulirebda Cacmulo-

bas, iyo 1925 wlis 28 noembris aqti (kanoni #671), romelic Cacmulobas 

ganixilavda, rogorc Tanamedroveobis sakiTxs. amgvaradve, 1934 wlis 

3 dekembris Cacmulobis Sesaxeb aqtiT (kanoni # 2596) religiuri niS-

nulebis tareba nebadarTuli iqna mxolod aRmsareblobis adgilebSi da 

religiur ceremonialebze, religiisa Tu rwmenis miuxedavad.

34. 1924 wlis aqtiT saganmanaTleblo momsaxurebis Sesaxeb (kanoni 

#430) daixura religiuri skolebi da yvela skola daeqvemdebara ga-

naTlebis saministros kontrols. es aqti aris erTi im kanonTagani, 

romelsac aqvs sakonstitucio statusi da daculia TurqeTis konsti-

tuciis 174-e muxliT.

35. TurqeTSi islamuri Tavsaburavis tareba skolebsa da umaRles 

saswavleblebSi bolo drois fenomenia, romelic saTaves iRebs 1980-iani 

wlebidan. am sakiTxze farTo diskusia imarTeboda da igi kvlav cocxali 

debatebis sagnad rCeba TurqeTis sazogadoebaSi. Tavsaburavis momxreni mis 

tarebas aRiqvamen valdebulebad da/an religiur TviTmyofadobasTan da-

kavSirebul gamoxatvis formad. Tumca sekularizmis momxreni, romlebic 

ganasxvaveben başörtüsü-s (tradiciuli anatoluri Tavsaburavi, romelsac 

moSvebulad ikeTeben) da  turban-s (mWidrod moxveuli Tavsaburavi, ro-

melic faravs Tmasa da yels), islamur Tavsaburavs aRiqvamen politikuri 

islamis simbolod. 1996 wlis 28 ivniss koaliciuri mTavrobis (romelic 

dakompleqtebuli iyo islamisturi Refah Partisi-sa da centristi-memar-

jvene Doğru Yol Partisi-sagan) mier Zalauflebis mopovebis Sedegad gaimarTa 

debatebi Zlieri politikuri qveteqstebiT. Refah Partisi-is liderebi, im-

droindeli premier-ministris CaTvliT, demokratiuli Rirebulebebisad-

mi gansakuTrebuli damokidebulebiT da mravalferovani samarTlebrivi 

sistemebis mxardaWeriT, romlebic funqcionireben TiToeuli religiuri 

jgufisaTvis sxvadasxva religiuri wesebis Tanaxmad, TurqeTis sazogadoe-

baSi aRqmulni iqnen respublikuri Rirebulebebisa da samoqalaqo mSvido-

bisaTvis seriozul safrTxed (ix. Refah Partisi (the Welfare Party) and Others v. 
Turkey, #. 41340/98, 41342/98, 41343/98 da 41344/98, ECHR 2003-II).

2.  Cacmis wesebi umaRles saganmanaTleblo dawesebulebebSi 

da sakonstitucio sasamarTlos praqtika

36. umaRles saganmanaTleblo dawesebulebebSi CacmasTan dakav-

SirebiT pirveli sakanonmdeblo aqti gamoica 1981 wlis 22 ivliss kabi-

netis mier wesebis saxiT, romelTa Tanaxmad sajaro dawesebulebebSi 

da organizaciebSi momuSave aparats da personals, aseve qal studen-

tebs saxelmwifo saswavleblebSi moeTxovaT Cveulebrivi, Tanamedrove 

tansacmlis tareba. wesebi aseve krZalavda aparatis qali wevrebisa da 

studentebis mier saganmanaTleblo dawesebulebebSi Cadris tarebas.

37.1982 wlis 20 dekembers umaRlesi saganmanaTleblo organos mier 

gamoica cirkulari umaRlesi ganaTlebis dawesebulebebSi Tavsaburavis 

tarebis Sesaxeb. islamuri Tavsaburavebi aikrZala saleqcio audito-
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riebSi. umaRlesma administraciulma sasamarTlom 1984 wlis 13 dekem-

bris gadawyvetilebaSi daadgina, rom wesebi kanonis farglebSi xvde-

boda da aRniSna:

`ubralo uwyinari praqtikis miRma, Tavsaburavis tareba xdeba ise-

Ti xedvis simbolo, romelic ewinaaRmdegeba qalTa Tavisuflebebs 

da respublikis ZiriTad principebs.~

38. 1988 wlis 10 dekembers ZalaSi Sevida umaRlesi ganaTlebis Sesa-

xeb aqtis (kanoni #2547) me-16 gardamavali nawili, sadac weria:

`umaRles saganmanaTleblo dawesebulebaTa oTaxebsa da deref-

nebSi, mosamzadebel skolebSi, laboratoriebSi, klinikebsa da 

mravaldisciplinur klinikebSi savaldebuloa Tanamedrove Cac-

mulobis tareba. Cadris an Tavsaburavis tareba, romelic faravs 

kisersa da Tmas, dasaSvebia religiuri aRmsareblobis dros.~

39. 1989 wlis 7 martis gadawyvetilebaSi, romelic oficialur gazeT-

Si daibeWda 1989 wlis 5 ivliss, sakonstitucio sasamarTlom daadgina, rom 

zemoxsenebuli debuleba ewinaaRmdegeboda konstituciis me-2 (sekula-

rizmi), me-10 (kanonis winaSe Tanasworoba) da 24-e (religiis Tavisufleba) 

muxlebs. man aseve daadgina, rom es debuleba ver eTviseba sqesTa Tanas-

worobis princips, romelic, inter alia, aSkarad devs respublikur da revo-

luciur RirebulebebSi (ix. konstituciis preambula da 174-e muxli).

sakonstitucio sasamarTlos mosamarTleebma TavianT gadawyve-

tilebaSi pirvel rigSi axsnes is, rom sekularizmma sakonstitucio sta-

tusi moipova qveynis istoriuli gamocdilebisa da sxva religiebTan 

SedarebiT islamis Taviseburebis gamo; sekularizmi iyo arsebiTi wina-

piroba demokratiisaTvis da religiis Tavisuflebisa da kanonis winaSe 

Tanasworobis garantis saxiT moqmedebda.  is aseve icavda saxelmwifos, 

rom raime upiratesoba ar mieniWebina romelime religiisa Tu rwmeni-

saTvis; Sesabamisad, sekularuli saxelmwifo ver moixmobs religiur 

aRmsareblobas sakanonmdeblo funqciebis Sesrulebisas. sakonstitu-

cio sasamarTlos mosamarTleebma daadgines, inter alia:

`sekularizmi aris samoqalaqo organizatori politikuri, so-

cialuri da kulturuli cxovrebisa, romelic efuZneba erovnul 

suverenitets, demokratias, Tavisuflebasa da mecnierebas. seku-

larizmi aris principi, romelic adamians sTavazobs SesaZle-

blobas, gaimyaros Tavisi pirovnuloba azris TavisuflebiT da 

romelic, politikasa da religiur rwmenas Soris gansxvavebis 

dadgeniT, sindisisa da religiis Tavisuflebas qmediTs xdis. re-

ligiaze dafuZnebul sazogadoebebSi, romlebic funqcionireben 

religiuri azrebiTa da religiuri wesebiT, politikuri orga-

nizacia religiuri xasiaTisaa. sekularul reJimSi religia poli-
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tikuri rolisagan Tavisufldeba. is aRar warmoadgens Tanamdebo-

bis pirTa iaraRs da inarCunebs Tavis pativsacem adgils, romelic 

ganisazRvreba yvela adamianis sindisiT...~.

mis daurRvevel bunebaze miTiTebiT, sakonstitucio sasamarTlom 

daadgina, rom religiis, sindisisa da aRmsareblobis Tavisufleba, ro-

melic igive ar aris, rac calkeuli religiuri niSnebis tarebis ufle-

ba, pirvel rigSi, iZleva garantias Tavisuflad arCevisa, mihyves Tu ara 

piri ama Tu im religias. man axsna, rom individualuri aRmsareblobis 

piraduli sferos farglebs miRma religiis gamomJRavnebis Tavisufleba 

SesaZloa SeizRudos sajaro wesrigis miRwevis motiviT, raTa daculi 

iqnes sekularizmis principi.

yvela Tavisufalia, airCios, ra Caicvas, magram aseve pativi 

unda sces sazogadoebis socialur da religiur Rirebulebebsa da 

tradiciebs. Tumca roca religiis gavleniT individebs Tavs moexvaT 

specialuri Cacmuloba, es religia warmodgenili da aRqmuli iqna, ro-

gorc Rirebulebebis erTianoba, romelic SeusabamobaSi modioda Ta-

namedrove sazogadoebasTan. ufro metic, TurqeTSi, sadac mosaxleobis 

umravlesoba muslimani iyo, islamuri Tavsaburavis tarebis savalde-

bulo religiur valdebulebad aRiareba gamoiwvevda Rrmad morwmune 

da morwmune muslimanTa da aTeistTa Soris diskriminacias im sababiT, 

rom nebismieri piri, vinc uars ityoda Tavsaburavis tarebaze, udavod 

CaiTvleboda religiis mowinaaRmdeged an arareligiurad.

sakonstitucio sasamarTlom aseve aRniSna, rom studentebs ufle-

ba unda hqondeT, imuSaon da ganaTleba miiRon mSvid, tolerantul da 

ormxrivad damxmare atmosferoSi, am miznisagan religiuri mikuTvnebis 

gamomxatveli niSnebiT acdenis gareSe. man daadgina, rom imis miuxeda-

vad, islamuri Tavsaburavi iyo Tu ara islamis gamoxatuleba, am tipis 

religiuri simbolosaTvis umaRles saganmanaTleblo dawesebulebeb-

Si samarTlebrivi cnobis miniWeba ar Seesabameboda princips, romlis 

mixedviTac saxelmwifo unda iyos neitraluri, radgan igi valdebulia, 

moagvaros konfliqtebi sxvadasxva religiuri aRmsareblobisa da rwme-

nis mqone studentebs Soris.

40. 1990 wlis 25 oqtombers ZalaSi Sevida #2547 kanonis me-17 gar-

adamavali nawili, romelic gulisxmobs:

`umaRles saganmanaTleblo dawesebulebebSi unda iyos Cacmu-

lobis Tavisufali arCevani, im pirobiT, Tu es ar ewinaaRmdegeba 

moqmed kanonebs.~

41. 1991 wlis 9 aprilis gadawyvetilebaSi, romelic daibeWda ofi-

cialur gazeTSi 1991 wlis 31 ivliss, sakonstitucio sasamarTlom 

aRniSna, rom 1989 wlis 7 marts miRebul gadawyvetilebaSi dadgenili 

principis Sesabamisad, zemoxsenebuli debuleba krZalavs umaRles sagan-

manaTleblo dawesebulebebSi religiuri niSniT Tavsaburavebis tarebas 
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da, amgvarad, igi Seesabameba konstitucias. sakonstitucio sasamarT-

lom daadgina, inter alia:

`... fraza `moqmedi kanonebi~ upirveles yovlisa miuTiTebs konsti-

tuciaze ... umaRles saganmanaTleblo dawesebulebebSi religiuri 

mrwamsis gamo kisrisa da Tmis CadriTa Tu TavsaburaviT dafarva 

ewinaaRmdegeba sekularizmisa da Tanasworobis princips. aseT 

SemTxvevebSi umaRles saganmanaTleblo dawesebulebebSi sadavo 

debulebiT nebadarTuli Cacmulobis arCevis Tavisufleba `ar 

gulisxmobs religiuri xasiaTis Cacmulobas an kisrisa da Tmebis 

CadriTa Tu TavsaburaviT dafarvas~,... am debulebiT (me-17 gardama-

vali nawilis) nebadarTuli Tavisufleba pirobiTia da ar unda 

ewinaaRmdegebodes `moqmed kanonebs~. sakonstitucio sasamarT-

los 1989 wlis 7 martis gadawyvetileba adgens, rom adamianis mier 

kisrisa da Tmis CadriTa Tu TavsaburaviT dafarva pirvel yov-

lisa winaaRmdegobaSi modis konstituciasTan. Sesabamisad, ze-

moxsenebul nawilSi Camoyalibebuli piroba, romelic iTxovs, rom 

Cacmulobis arCevani ar ewinaaRmdegebodes moqmed kanonebs, Cac-

mulobis Tavisuflebis farglebidan iRebs kisrisa da Tmis Cadri-

Ta Tu TavsaburaviT dafarvas~...~.

3. wesebis gamoyeneba stambulis universitetSi

42. stambulis universiteti daarsda meTxuTmete saukuneSi da war-

moadgens saxelmwifo umaRlesi saswavleblebis erT-erT ZiriTad centrs 

TurqeTSi. mas aqvs Cvidmeti fakulteti (ori samedicino fakultetis 

CaTvliT - Cerrahpaşa da Çapa) da Tormeti umaRlesi saganmanaTleblo 

skola. masSi iricxeba daaxloebiT 50 000 studenti.

43. 1994 wels, universitetis medicinis skolaSi meanobis kursze 

Caricxuli qali studentebis mier dawyebuli peticiis kampaniis Semd-

gom, proreqtorma gaavrcela memorandumi, romelSic axsna islamu-

ri Tavsaburavis sakiTxis foni da Sesabamisi wesebis samarTlebrivi 

safuZveli, kerZod ki aRniSna:

`meanobis kursis studentebisaTvis seminarebze Tavsaburavis 

tarebis akrZalva miznad isaxavs ara maTi aRmsareblobisa da reli-

giis Tavisuflebis SezRudvas, aramed emorCileba moqmed kanonebsa 

da wesebs. TavianTi samuSaos Sesrulebisas meanebi da meddebi ata-

reben uniformas. es uniforma aRwerili da gansazRvrulia janmr-

Telobis saministros mier gacemuli dadgenilebiT... studentebi, 

romlebsac surT am profesiis daufleba, informirebulni arian 

amis Sesaxeb. warmoidgineT meani studenti, romelic cdilobs, 

bavSvi moaTavsos inkubatorSi an gamoiyvanos iqidan, an saopera-

cio blokSi Tu dedaTa ganyofilebaSi exmareba eqims da atarebs 

grZelsaxeloebian paltos.~
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44. proreqtori Sewuxebuli iyo, rom islamuri Tavsaburavis 

tarebis nebarTvis moTxovnis kampaniam yvela sauniversiteto dawesebu-

lebaSi miaRwia piks, riTac gaCnda wesrigis darRvevis riski, rac uni-

versitetSi, fakultetze, hospital Cerrahpaşa-Si da medicinis skolaSi 

areulobas gamoiwvevda. man mouwoda studentebs, damorCilebodnen 

Cacmis wesebs da Seaxsena pacientTa uflebebi.

45. 1994 wlis 1 ivniss universitetis aRmasrulebelma miiRo rezo-

lucia studentebisa da universitetis aparatisaTvis Cacmis wesebis 

Sesaxeb, romelSic naTqvamia:

`umaRles saswavleblebSi Cacmulobis maregulirebeli wesebi dad-

genilia kanonebsa da dadgenilebebSi. sakonstitucio sasamarT-

lom miiRo gadawyvetileba, romelic universitetebSi religiuri 

niSnebis tarebas krZalavs.

gadawyvetileba exeba Cveni universitetis yvela students da ad-

ministraciul da sxva saxis akademiur personals, yvela doneze. 

saxeldobr, meddebi, meanebi, eqimebi da veterinarebi valdebulni 

arian, daemorCilon Cacmis wesebs (meddis saqmianobis, laborato-

riuli samuSaos, qirurgiis da mikrobiolobiis Sesaxeb), rogorc 

amas moiTxovs samecniero gaTvlebi da kanonmdebloba, janmr-

Telobis da sxva samecniero seminarebis dros. vinc ar daemor-

Cileba Cacmis wesebs, ar unda iqnes daSvebuli seminarebze.~

46. 1998 wlis 23 Tebervals gavrcelda stambulis universitetis 

proreqtoris mier xelmowerili cirkulari, romelic Seicavda inst-

ruqciebs universitetSi im studentTa miRebis Sesaxeb, romlebic ata-

rebdnen wvers an islamur Tavsaburavs (cirkularis teqsti ixileT 

me-16 punqtSi).

47. 1998 wlis 9 ivliss universitetma miiRo rezolucia (#11), rom-

lis mixedviT:

`1. stambulis universitetis studentebi unda daemorCilon Cac-

mis Sesaxeb kanonier principebsa da wesebs, romlebic dadgenilia 

sakonstitucio sasamarTlosa da umaRlesi sasamarTlo organoe-

bis gadawyvetilebebSi.

2.  studentebs ekrZalebaT iseTi tansacmlis tareba, romelic sim-

bolurad asaxavs an gamoxatavs romelime religias, rwmenas, rasas 

an politikur Tu ideologiur damokidebulebas universitetis 

romelime institutsa Tu fakultetze an mis derefnebSi.

3.  studentebi unda daemorCilon wesebs, romlebic iTxovs spe-

cialuri tansacmlis tarebas profesiuli niSniT TavianT insti-

tutebsa da fakultetebze.
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4. fotosuraTebi, romlebsac studentebi awvdian institutebs an 

fakultetebs, gadaRebuli unda iqnes `anfasSi~ `Tavisa da kisris 

daufaravad~. isini unda iyos araumetes eqvsi Tvis win gadaRebuli 

da SesaZlebels unda xdides studentis identificirebas.

5. nebismieri piri, vinc gamoxatavs zemoaRniSnuli punqtebis sawi-

naaRmdego damokidebulebas, an piri, romelic sityvierad, weri-

lobiTi formiT Tu saqmianobiT mxars uWers amgvar damokidebule-

bas, pasuxs agebs studentTa disciplinuri proceduris wesebis 

Tanaxmad~.

4.  studentTa disciplinuri saproceso wesebi

48. studentTa disciplinuri saproceso wesebi, romlebic gamo-

qveynda 1985 wlis 13 ianvris oficialur gazeTSi, moicavs disciplinu-

ri sasjelis xuT saxes: gafrTxilebas, SeniSvnas, studentobis erTi 

kviridan Tvemde droebiT SeCerebas, studentobis erTi an ori semest-

riT droebiT SeCerebas da garicxvas.

49. universitetis derefnebSi islamuri Tavsaburavis ubralo 

tareba disciplinur gadacdomas ar warmoadgens.

50. wesebis me-6(a) punqtis Tanaxmad, studenti, romlis `qceva da 

damokidebuleba ar Seefereba studentisas,~ miiRebs gafrTxilebas. SeniSv-

na, inter alia, miecema studentebs, romelTa qcevac imgvaria, rom kargaven 

pativiscemasa da rwmenas, romlebic maT moeTxovebaT, an romlebic Slian 

leqciebs, seminarebs, praqtikul mecadineobebs laboratoriebSi an sase-

minaro darbazebSi (me-7 punqtis (a) da (e) qvepunqtebi). studentebi, rom-

lebic pirdapir an arapirdapir zRudaven sxvaTa uflebebs iswavlon da 

aswavlon an visi qmedebac iwvevs siCumis, simSvidis da Sromisunarianobis 

darRvevas, rac aucilebelia umaRles saganmanaTleblo dawesebulebaSi, 

an vinc amgvar dawesebulebebSi erTveba politikur saqmianobaSi, pasuxs 

agebs studentobis erTi kviridan erT Tvemde droebiTi SeCerebiT (me-8 

punqtis (a) da (c) qvepunqtebi). me-9 punqtis (j) qvepunqti adgens, rom 

studentebi, romlebic organizebas ukeTeben an monawileoben arasanqci-

rebul mitingebSi universitetis derefnebSi, pasuxs ageben studentobis 

erTidan or semestramde droebiTi SeCerebiT.

51. disciplinur saCivarTa gamoZiebis procedura Camoyalibebulia 

13-34 wesebSi. me-16 da 33-e punqtebis mixedviT, pativi unda eces stu-

dentTa dacvis uflebas da disciplinurma sabWom unda gaiTvaliswinos 

is mizezebi, ramac ganapiroba studentis mier wesebis darRveva. yvela 

disciplinuri RonisZieba eqvemdebareba administraciul sasamarTloSi 

sasamarTlo gadasinjvas.

5. universitetis organoTa mier regulirebis ufleba

52. vinaidan konstituciis 130-e muxlis Tanaxmad umaRlesi saswav-
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leblebi sajaro samarTlis iuridiuli pirebia, maT eniWebaT avtonomi-

is xarisxi da eqvemdebarebian saxelmwifo kontrols, rac imaSi gamoi-

xateba, rom isini imarTebian samenejmento organoebis mier, rogoricaa 

proreqtori, delegirebuli kanonieri uflebebiT.

#2547 kanonis me-13 nawilis Sesabamisi nawili ambobs:

`... (b) proreqtorebs aqvT Semdegi uflebebi, kompetencia da val-

debulebebi:

1. uxelmZRvanelon universitetis gamgeobis Sexvedrebs, danergon 

maTi rezoluciebi, ganixilon universitetis gamgeobis winadade-

bebi da miiRon saWiro gadawyvetilebebi da uzrunvelyon, rom uni-

versitetis dawesebulebebma imuSaon koordinirebuli wesiT,...

5. zedamxedveloba da monitoringi gauwion universitetis depar-

tamentebs da universitetis aparats yvela doneze.

proreqtori upirvelesad pasuxs agebs usafrTxoebis zomebis 

miRebaze da universitetis muSaobis administraciul da samecnie-

ro aspeqtebis zedamxedvelobasa da monitoringze...~

53. #2547 kanonis me-13 nawilis Tanaxmad, proreqtorisaTvis mini-

Webuli monitoringisa da zedamxedvelobis ufleba eqvemdebareba ad-

ministraciuli sasamarTloebis mier dawesebul kanonierebisa da yu-

radRebiT Seswavlis moTxovnebs.

C.  sakonstitucio sasamarTlos gadawyvetilebebis 

samotivacio nawilis savaldebuli Zala

54. sakonstitucio sasamarTlom Tavis 1999 wlis 27 maisis gadawy-

vetilebaSi (E. 1998/58, K. 1999/19), romelic daibeWda 2000 wlis 4 martis 

oficialur gazeTSi (Offi cial Gazette), daadgina, inter alia:

`sakanonmdeblo da aRmasrulebeli organoebisaTvis savalde-

buloa rogorc gadawyvetilebaTa sarezolucio nawilebi, aseve 

mTliani motivaciac. gadawyvetilebebsa da maTSi Camoyalibebul 

motivaciaSi dadgenilia standartebi, romlebiTac sakanonmde-

blo saqmianoba unda Sefasdes, da am saqmianobisaTvis dawesebulia 

saxelmZRvanelo direqtivebi.~

D. SedarebiTi samarTali

55. oc weliwadze metia islamuri Tavsaburavebis adgili saxelm-

wifo ganaTlebis sferoSi evropaSi debatebis sagnad iqca. umetes ev-

ropul saxelmwifoSi debatebi ZiriTadad exeboda dawyebiT da saSualo 
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skolebs. Tumca TurqeTSi, azerbaijansa da albaneTSi debatebi exebo-

da ara marto individis Tavisuflebis Temas, aramed aseve islamuri 

Tavsaburavis politikur mniSvnelobasac. es is wevri saxelmwifoebia, 

romlebmac umaRles saswavleblebSi islamuri Tavsaburavis tarebaze 

SezRudva daaweses.

56. safrangeTSi, sadac sekularizmi respublikuri Rirebulebebis 

erT-erT ZiriTad qvakuTxedad iTvleba, kanoni, romelic sekularizmis 

principis Sesabamisad aregulirebs saxelmwifo dawyebiT da saSualo 

skolebSi religiuri mikuTvnebis gamomxatveli niSnebisa da tansacmlis 

tarebas, miRebuli iqna 2004 wlis 14 marts. kanoniT ganaTlebis kodeqss 

daemata axali muxli L. 141-5-1, romlis Tanaxmad: `saxelmwifo dawyebiT 

da saSualo skolebSi im niSnebisa da tansacmlis tareba, romlebiTac 

moswavle zedmetad gamoxatavs Tavis religiur mikuTvnebas, akrZalu-

lia. skolis wesebiT unda dadgindes, rom disciplinuri samarTalwar-

moebis dawyebas win unda uswrebdes moswavlesTan dialogi~.

es aqti Seexeba yvela saxelmwifo skolasa Tu saganmanaTleblo 

dawesebulebas, bakalavriatis Semdgomi kursebis CaTvliT (grandes 
écoles-Si Sesasvleli mosamzadebeli kursebi da daxelovnebis treningis 

kursebi). is ar moicavs saxelmwifo universitetebs. amas garda, 2004 

wlis 18 maisis cirkulari naTels xdis, rom aqti exeba `... niSnebs..., 

rogoricaa islamuri Tavsaburavi, rac ar unda erqvas mas, kipa an Zalian 

didi zomis jvari, romelic dauyovnebliv amocnobads xdis matareblis 

religiur mikuTvnebulobas.~

57. belgiaSi franguli sazogadoebrivi jgufis 1994 wlis 13 martis 

dekreti adgens, rom sazogadoebaSi ganaTleba unda iyos neitraluri. 

moswavleebs principSi ufleba aqvT, ataron religiuri niSnebi. Tumca 

maT amis ufleba aqvT mxolod maSin, Tu daculia adamianis uflebebi, 

sxvaTa reputacia, erovnuli usafrTxoeba, sajaro wesrigi, sazogadoeb-

rivi janmrTeloba da morali da es Seesabameba Sida wesebs. garda amisa, 

maswavleblebma ar unda dauSvan maT daqvemdebarebaSi myofTa mier re-

ligiuri da filosofiuri prozelitizmi an moswavleebis mier an mos-

wavleebis meSveobiT politikuri dapirispirebis organizeba. dekreti 

adgens, rom SezRudvebi SeiZleba dawesdes skolis wesebiT. 2004 wlis 

19 maiss frangulma sazogadoebrivma jgufma gamosca dekreti, romelic 

miznad isaxavda mopyrobis Tanasworobis dawesebas. flamandiur sazoga-

doebriv jgufSi skolebSi ar arsebobs aranairi erTiani politika imis 

Sesaxeb, unda iqnes Tu ara nebadarTuli religiuri an filosofiuri 

niSnebis tareba. zogierTi atarebs, zogic – ara. rodesac moswavleebs 

ufleba aqvT, ataron msgavsi niSnebi, SeiZleba SezRudvebi dawesdes hi-

gienisa da usafrTxoebis safuZvliT.

58. sxva qveynebSi (avstria, germania, holandia, espaneTi, SvedeTi, 

Sveicaria da gaerTianebuli samefo), rig SemTxvevebSi samarTlebrivi de-

batebis Semdgom, saxelmwifo saganmanaTleblo organoebi nebas rTaven 

musliman moswavleebsa da studentebs, ataron islamuri Tavsaburavebi.

59. germaniaSi, sadac debatebi imarTeboda im sakiTxze, unda hqono-
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daT Tu ara maswavleblebs ufleba, etarebinaT islamuri Tavsaburavebi, 

2003 wlis 24 seqtembers sakonstitucio sasamarTlom maswavlebelsa da 

baden-vurtenbergis miwas Soris saqmeze daadgina, rom kanonSi amkrZa-

lavi normis ararseboba niSnavda, rom maswavleblebs ufleba hqondaT, 

Tavsaburavi etarebinaT. Sesabamisad, amiT miwis sakanonmdeblo organo 

valdebuli gaxda, saxelmwifo skolebSi islamuri Tavsaburavis tarebis 

akrZalvis survilis SemTxvevaSi, daedgina Cacmis wesebi.

60. avstriaSi ar arsebobs specialuri kanonmdebloba Tavsabura-

vis, turbanis an kipas tarebis Sesaxeb. zogadad dadgenilia, rom Tavsa-

buravis tarebis akrZalva gamarTlebuli iqneba mxolod im SemTxvevaSi, 

Tu amiT safrTxe eqmneba moswavleTa janmrTelobasa da usafrTxoebas.

61. gaerTianebul samefoSi tolerantuli midgomaa im moswavleTa 

mimarT, romlebic atareben religiur niSnebs. islamur TavsaburavebTan 

dakavSirebuli sirTuleebi iSviaTia. am sakiTxze debatebi gaimarTa mxo-

lod skolebSi rasobrivi diskrimanaciis aRmofxvris konteqstSi mra-

valkulturuli xasiaTis SenarCunebis mizniT (ix., saxeldobr, Mandla v. 
Dowell, ‘The Law Reports’ 1983, 548-570). rasobrivi Tanasworobis komisiam, 

romlis gadawyvetilebac mxolod sarekomendacio xasiaTisaa, aseve ga-

nixila islamuri Tavsaburavis sakiTxi 1988 wels saqmeSi Altrincham Grammar 
School, romelic dasrulda kompromisiT kerZo skolasa da ojaxis wevr-

Tagan or das Soris, romlebic iTxovdnen uflebas, skolaSi etarebinaT 

islamuri Tavsaburavi. skola daTanxmda, maTTvis neba daerTo, etare-

binaT Tavsaburavi, Tu igi iqneboda Ria lurji (skolis formis feri), 

kiserze Sekruli, dekoraciis gareSe. 

saqmeSi R (begumis gamoyenebis Sesaxeb) damrigeblisa da denbais 

umaRlesi skolis winaaRmdeg (2004) umaRles sasamarTlos unda gada-

ewyvita dava skolasa da musliman moswavles Soris, romelsac surda 

jilbabis tareba (grZelsaxeloebiani xalaTi). skola moiTxovda, rom 

moswavleebs etarebinaT forma, romlis erT-erTi variacia iyo Tavsa-

buravi da shalwar kameeze (grZeli tradiciuli induri tansacmeli). 2004 

wlis ivnisSi umaRlesma sasamarTlom ar daakmayofila moswavlis sar-

Celi, daadgina ra, rom misi religiis Tavisufleba ar darRveula. Tumca 

es gadawyvetileba 2005 wlis martSi Secvala saapelacio sasamarTlom, 

romelmac CaTvala, rom adgili hqonda moswavlis religiis Tavisufleba-

Si Carevas, radgan gaerTianebul samefoSi muslimanTa umciresoba Tvli-

da, rom jilbabis tareba gardatexis asakSi religiur movaleobas war-

moadgenda da am moswavles Rrmad sjeroda am mosazrebisa. skolis admin-

istraciam ver warmoadgina Carevis gamamarTlebeli mizezi, radgan gadaw-

yvetilebis miRebis procesi ar Seesabameboda religiis Tavisuflebis 

moTxovnebs.

62. espaneTSi kanoniT akrZaluli ar aris saxelmwifo skolebSi reli-

giuri Tavsaburavebis tareba. 1996 wlis 26 ianvris ori samefo dekretiT, 

romlebic Seexeba dawyebiT da saSualo skolebs, Tu kompetenturma, av-

tonomiurma sazogadoebrivma organom sxva specialuri RonisZiebebi ar 

miiRo, skolis mmarTvelebs ufleba aqvT, gamoscen skolis wesebi, rom-
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lebSic SeiZleba Setanili iqnes Cacmis Sesaxeb debulebebi. zogadad sa-

xelmwifo skolebSi Tavsaburavis tareba nebadarTulia.

63. fineTsa da SvedeTSi skolaSi dasaSvebia Cadris tareba. Tumca 

gansxvavebaa dadgenili burkas (Cadri, romelic faravs mTel sxeulsa 

da saxes) da niqabs (Cadri, romelic faravs sxeulis zeda nawils, Tva-

lebis garda) Soris. SvedeTSi erovnulma saganmanaTleblo saagentom 

2003 wels gamosca savaldebulo direqtivebi. am direqtivebiT skolebs 

ufleba eZlevaT, akrZalon burkasa da niqabis tareba, im pirobiT, rom 

amas gaakeTeben sqesTa Soris Tanasworobis saerTo Rirebulebebisa da 

demokratiuli principebis pativiscemis Sesaxeb dialogis suliskveTe-

biT, rasac efuZneba saganmanaTleblo sistema.

64. holandiaSi, sadac islamuri Tavsaburavi ganixileba ufro metad 

diskriminaciis, vidre religiuri Tavisuflebis WrilSi, damokidebuleba 

mis mimarT zogadad tolerantulia. 2003 wels gamoica arasavaldebulo 

Zalis mqone direqtiva. skolebs ufleba aqvT, moswavleebs mosTxovon for-

mis tareba, im pirobiT, rom es wesebi ar iqneba diskriminaciuli, iqneba 

skolis mimdinareobis nawili da maTi darRvevisaTvis dawesebuli sasjeli 

ar iqneba araproporciuli. burkas akrZalva gamarTlebulia im mizeziT, 

rom saWiroa moswavleTa identifikacia da maTTan komunikacia. amas garda, 

1997 wels Tanaswori mopyrobis komisiam daadgina, rom gakveTilebze Cad-

ris tarebis akrZalva ar iyo diskriminaciuli xasiaTis qmedeba.

65. sxva ramdenime qveyanaSi (CexeTis respublika, saberZneTi, ung-

reTi, poloneTi da slovakeTi) islamuri Tavsaburavis Temas detaluri 

samarTlebrivi debatebi jer ar warmouSvia.

E. evropis sabWos Sesabamisi dokumentebi umaRlesi 

ganaTlebis Sesaxeb

66. evropis sabWos mier miRebul sxvadasxva dokuments Soris umaR-

lesi ganaTlebis Sesaxeb, pirvel rigSi, unda aRiniSnos saparlamento asamb-

leis rekomendacia #1353 (1998) umciresobebisTvis umaRlesi ganaTlebis 

xelmisawvdomobis Sesaxeb, romelic miRebuli iqna 1998 wlis 27 ianvars, da 

ministrTa komitetis rekomendacia # R (98) 3 umaRlesi ganaTlebis xelmi-

sawvdomobis Sesaxeb, romelic miRebuli iqna 1998 wlis 17 marts.

am sferoSi sxva Sesabamisi instrumenti aris evropis sabWosa da 

`iuneskos~ erToblivi konvencia evropis regionSi umaRlesi ganaTlebis 

kvalifikaciis cnobis Sesaxeb, romelic xelmowerili iqna 1997 wlis 11 

aprils lisabonSi da ZalaSi Sevida 1999 wlis 1 Tebervals.

67. evropis regionSi umaRlesi ganaTlebis kvalifikaciis cnobis 

Sesaxeb konvenciis preambulaSi naTqvamia:

`im faqtis aRiareba, rom ganaTlebis ufleba adamianis uflebaa da 

rom umaRlesi ganaTleba, romelic codnis miRebisa da gaRrmavebis 

saSualebaa, warmoadgens gansakuTrebulad mdidar kulturul da 

samecniero Rirebulebas individisa da sazogadoebisaTvis...~
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68. 1998 wlis 17 marts evropis sabWos ministrTa komitetma miiRo 

rekomendacia # R (98) 3 umaRlesi ganaTlebis xelmisawvdomobis Sesaxeb. 

rekomendaciis preambulaSi naTqvamia:

`... umaRlesi ganaTleba gansakuTrebul rols TamaSobs adamianis 

uflebebisa da ZiriTadi Tavisuflebebis xelSewyobasa da pluralis-

turi demokratiisa da tolerantobis gaZlierebaSi (da)... is afarToebs 

sazogadoebis yvela jgufis wevrTaTvis SesaZleblobas, miiRon umaR-

lesi ganaTleba, Tavisi wvlili Seaqvs demokratiis uzrunvelyofaSi 

da socialuri daZabulobis situaciebSi rwmenis aRdgenaSi...~

69. analogiurad, evropis sabWos saparlamento asambleis mier 1998 

wlis 27 ianvars miRebuli, umciresobaTaTvis umaRlesi ganaTlebis xelmi-

sawvdomobis Sesaxeb #1353 (1998) rekomendaciis me-2 muxlSi naTqvamia:

`ganaTlebis miReba adamianis ZiriTadi uflebaa da, Sesabamisad, 

mis yvela safexurze, umaRlesi ganaTlebis CaTvliT, Tanabrad 

unda miuwvdebodes xeli evropis kulturuli konvenciis xelmom-

wer saxelmwifoTa yvela mudmiv mcxovrebs.~

samarTali

I. konvenciis me-9 muxlis savaraudo darRveva

70. ganmcxadeblis azriT, umaRles saganmanaTleblo dawesebule-

bebSi islamuri Tavsaburavis tarebis akrZalva warmoadgenda ukanono 

Carevas mis religiis TavisuflebaSi, kerZod, mis uflebaSi, gaecxade-

bina sakuTari religia.

man moixmo konvenciis me-9 muxli, romelic ambobs:

1. `yvelas aqvs ufleba azris, sindisisa da religiis Tavisuflebi-

sa;  es ufleba moicavs religiis an rwmenis Secvlis Tavisuflebas 

da, agreTve, Tavisuflebas, rogorc individualurad, ise sxvebTan 

erTad, saqveynod an gankerZoebiT, gaacxados Tavisi religia Tu 

rwmena aRmsareblobiT, swavlebiT, wesebis dacviTa da ritualebis 

aRsrulebiT.

2. religiis an rwmenis gacxadebis Tavisufleba eqvemdebareba 

mxolod iseT SezRudvebs, romlebic gaTvaliswinebulia kanoniT 

da aucilebelia demokratiul sazogadoebaSi sazogadoebrivi 

usafrTxoebis interesebisaTvis, sazogadoebrivi wesrigis, janmr-

Telobis Tu moralis an sxvaTa uflebaTa da TavisuflebaTa da-

sacavad.~
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A. palatis gadawyvetileba

71. palatam daadgina, rom stambulis universitetis wesebiT, rom-

lebiTac ikrZaleboda islamuri Tavsaburavis tareba, da SemdgomSi 

gatarebuli RonisZiebebiT moxda Careva ganmcxadeblis uflebaSi, gaemJ-

Ravnebina sakuTari religia. palatam scada, daedgina, iyo Tu ara es Ca-

reva gaTvaliswinebuli kanoniT da emsaxureboda Tu ara konvenciis me-9 

muxlis meore punqtSi CamoTvlil romelime kanonier mizans. principSi, 

Careva iyo kanonieri da proporciuli miznisa, romelsac igi emsaxu-

reboda, Sesabamisad, iyo `saWiro demokratiuli sazogadoebisaTvis~ 

(ix. palatis gadawyvetilebis punqtebi 66 da 116).

B. mxareTa komentarebi didi palatis winaSe

72. 2004 wlis 27 seqtembers dasmul moTxovnaSi, saqme gadascemoda 

did palatas, aseve mosmenaze zepiri prezentaciis dros ganmcxadebelma 

gaaprotesta safuZvlebi, romlebze dayrdnobiTac palatam daadgina, 

rom adgili ar hqonia konvenciis me-9 muxlis darRvevas.

73. Tumca 2005 wlis 25 ianvars didi palatisaTvis miwodebul weri-

lobiT komentarebSi man ganacxada, rom ar iTxovda qalTaTvis islamuri 

Tavsaburavis yvelgan tarebis uflebis samarTlebriv cnobas, inter alia, 

misi sityvebi ase JRerda: `seqciis gadawyvetilebaSi bundovania cneba, 

romlis Tanaxmadac Tavsaburavis tarebis ufleba yovelTvis ar iqneba 

daculi religiis TavisuflebiT. me ar vewinaaRmdegebi aseT midgomas.~

74. mTavrobam sTxova did palatas, daemtkicebina palatis gadaw-

yvetileba, rom adgili ar hqonia me-9 muxlis darRvevas.

C. sasamarTlos Sefaseba

75. sasamarTlom unda ganixilos, moxda Tu ara ganmcxadeblis me-9 

muxliT garantirebul uflebaSi Careva da Tu moxda, iyo Tu ara es Ca-

reva `gaTvaliswinebuli kanoniT~, emsaxureboda Tu ara kanonier mizans 

da iyo Tu ara `demokratiuli sazogadoebisaTvis saWiro~ konvenciis 

me-9 muxlis me-2 punqtis Sinaarsidan gamomdinare.

1.  moxda Tu ara Careva

76. ganmcxadebelma ganacxada, rom Cacmulobis misi arCevani aRq-

muli unda yofiliyo im religiuri wesisadmi damorCilebad, romelsac 

igi `miRebul praqtikad~ Tvlida. igi amtkicebda, rom universiteteb-

Si islamuri Tavsaburavis tarebis SezRudva iyo pirdapiri Careva mis 

uflebaSi, gaemJRavnebina Tavisi religia.

77. mTavrobas am sakiTxTan dakavSirebiT didi palatisaTvis komen-

tarebi ar miuwodebia.

78. sakiTxze, hqonda Tu ara adgili Carevas, didma palatam ZalaSi 
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datova palatis daskvna (ix. palatis gadawyvetileba, punqti 71):

`ganmcxadebelma aRniSna, rom Tavsaburavis tarebiT igi emorCile-

boda religiis moTxovnebs da amgvarad gamoxatavda Tavis survils, 

mkacrad daecva islamuri rwmeniT dawesebuli valdebulebebi. Se-

sabamisad, misi gadawyvetileba, etarebina Tavsaburavi, SesaZloa 

miCneuli iqnes religiiT an rwmeniT motivirebulad an STagonebu-

lad da imis dadgenis gareSe, aseTi gadawyvetileba yvela saqmeSi 

religiuri valdebulebis Sesasrulebladaa Tu ara miRebuli, sa-

samarTlo varaudobs, rom gansaxilveli wesebi, romlebiTac uni-

versitetebSi islamuri Tavsaburavis tarebis uflebaze dawesda 

adgilisa da xasiaTis mixedviT SezRudvebi, warmoadgenda Carevas 

ganmcxadeblis uflebaSi, gamoexata Tavisi religia.~

2.  `gaTvaliswinebuli kanoniT~

(a) mxareTa komentarebi didi palatis winaSe

79. ganmcxadeblis mtkicebiT, arc 1993 wels, rodesac igi Cairicxa 

universitetSi, da arc amis Semdeg universitetebSi islamuri Tavsa-

buravis tarebis SezRudvis Sesaxeb `dawerili kanoni~ ar arsebobda. man 

axsna, rom studentTa disciplinuri saproceduro wesebis Tanaxmad, is-

lamuri Tavsaburavis ubralod tareba disciplinur gadacdomas ar war-

moadgenda (ix. zemoT, punqtebi 49 da 50). pirveli aqti, riTac SeizRuda 

Tavsaburavis tarebis misi ufleba, iyo universitetis proreqtoris 

mier 1998 wlis 23 Tebervals gamocemuli cirkulari, romelic gamoica 

oTxnaxevari wlis Semdeg.

80. ganmcxadeblis mtkicebiT, azrsmoklebuli da ukanonoa imaze 

kamaTi, rom wesebs samarTlebriv safuZvlad TurqeTis sasamarTloe-

bis praqtika daedo, radgan sasamarTloebs aqvT mxolod kanonebis 

Sefardebis da ara axali samarTlebrivi wesebis Seqmnis iurisdiqcia. 

miuxedavad imisa, rom sakonstitucio sasamarTlo Tavis 1989 wlis 7 

martisa da 1991 wlis 9 aprilis gadawyvetilebebSi (ix. punqtebi 39 da 

41) ar moqmedebda ultra vires calkeul saqmeebSi Tavsaburavis akrZalviT, 

kanonmdebelma am gadawyvetilebaTagan pirveli ar aRiqva, rogorc isla-

muri Tavsaburavis akrZalvis Sesaxeb kanonmdeblobis Seqmnis moTxov-

na. ar arsebobda aranairi moqmedi sakanonmdeblo debuleba, romelic 

krZalavda umaRles saganmanaTleblo dawesebulebebSi studentTa mier 

Tavsaburavis tarebas, maSin, roca sakonstitucio sasamarTlos mier mis 

gadawyvetilebaSi miTiTebuli motivacia kanonis Zalis mqone ar iyo.

81. ganmcxadebeli acxadebs, rom maSin, roca universitetis or-

ganoebi, proreqtoris ofisisa da dekanatebis CaTvliT, udavod Tavi-

sufalni iyvnen, gamoeyenebinaT maTTvis kanoniT miniWebuli uflebebi, 

kanoniT gansazRvruli iyo aseve am uflebaTa farglebi da sazRvrebi, 

iseve, rogorc procedurebi, Tu rogor unda momxdariyo am uflebe-

biT sargebloba, gaTvaliswinebuli iyo, agreTve, organoTa mier ufle-
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bamosilebis gadametebis winaaRmdeg dacvis garantiebi. manamde proreq-

tors ar hqonda ufleba, arc moqmedi kanonebiT da arc studentTa 

disciplinuri saproceso wesebiT, `Tavsaburaviani~ studentisaTvis 

aekrZala universitetis derefnebsa da sagamocdo oTaxebSi Sesvla. 

amas garda, kanonmdebels arc erT etapze ar ucdia skolebsa da uni-

versitetebSi religiuri niSnebis tarebaze zogadi akrZalvis daweseba 

da parlamentSi amgvari akrZalvisaTvis arasodes mxari ar dauWeriaT, 

miuxedavad im mwvave debatebisa, romlebic warmoiSva Tavsaburavebis 

irgvliv. ufro metic, is faqti, rom administraciulma organoebma ar 

daadgines zogadi wesebi umaRles saganmanaTleblo dawesebulebebSi 

studentTa mier Tavsaburavis tarebaze disciplinuri sasjelebis dawe-

sebis Sesaxeb, niSnavda, rom aseTi SezRudvebi ar arsebobda.

82. ganmcxadebeli miiCnevda, rom mis uflebaSi Careva ar iyo gan-

Wvretadi da `kanonze~ dafuZnebuli konvenciis Sinaarsidan gamomdinare.

83. mTavrobam kvlav sTxova did palatas, daemtkicebina palatis 

mier am sakiTxze gakeTebuli daskvnebi.

(b)  sasamarTlos Sefaseba

84. sasamarTlo moixmobs mis mier dadgenil praqtikas, romlis 

mixedviTac `gaTvaliswinebulia kanoniT~ pirvel rigSi moiTxovs, rom 

sadavo RonisZieba gaTvaliswinebuli iyos erovnuli kanonmdeblobiT. 

is aseve miuTiTebs Sesabamisi kanonis xarisxze, moiTxovs ra, rom kanoni 

iyos pirebisaTvis xelmisawvdomi da sakmarisi sizustiT Camoyalibebu-

li, raTa maT, saWiroebis SemTxvevaSi Sesabamisi rCeviT, SeZlon ganWvri-

ton, konkretul garemoebebSi gonivruli xarisxiT, is Sedegebi, romle-

bic mohyveba maT qcevas, da daareguliron TavianTi qmedeba (Gorzelik and 
Others v. Poland, [GC], #  44158/98, punqti 64, ECHR 2004-…).

85. sasamarTlo adgens, rom ganmcxadeblis argumenti TurqeTis 

kanonmdeblobis bundovanobis Sesaxeb ar exeboda 1998 wlis 23 Teberv-

lis cirkulars, rasac efuZneboda leqciebze, seminarebsa Tu praq-

tikul mecadineobebze studentTa mier Cadris tarebis akrZalva. es 

cirkulari gamocemuli iqna stambulis universitetis proreqtoris 

mier, romelic, rogorc xelmZRvaneli piri ZiriTadi gadawyvetilebebis 

miRebis uflebiT, pasuxismgebeli iyo, winaswar ganeWvrita da moni-

toringi daewesebina universitetis funqcionirebis administraciul 

da samecniero aspeqtebze. man cirkulari gamosca #2547 kanonis me-13 

nawilis (ix. zemoT, punqti 52) da manamde miRebuli maregulirebeli 

debulebebis Sesabamisad.

86. ganmcxadeblis TqmiT, cirkulari ar Seesabameboda #2547 kano-

nis me-17 gardamaval nawils, romelic ar krZalavda islamur Tavsa-

buravebs, da ar arsebobda arc erTi samarTlebrivi norma, romelic 

maregulirebeli debulebis safuZveli SeiZleboda gamxdariyo.

87. Sesabamisad, sasamarTlom unda ganixilos, SeiZleboda Tu ara, 

rom #2547 kanonis me-17 gardamavali nawili yofiliyo cirkularis 

samarTlebrivi safuZveli. am kuTxiT igi imeorebs, rom erovnuli kanonm-
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deblobis interpretaciisa da gamoyenebis ufleba, pirvel rigSi, Si-

dasaxelmwifoebrivi organoebis, kerZod ki sasamarTloebis preroga-

tivaa (ix. Kruslin v. France, 1990 wlis 24 aprilis gadawyvetileba, seria A, 

# 176-A, gv. 21, punqti 29) da aRniSnavs, rom cirkularis ukanonobis 

argumentis uaryofisas administraciuli sasamarTloebi uzenaesi ad-

ministraciuli sasamarTlosa da sakonstitucio sasamarTlos dadgenil 

praqtikas eyrdnobian (ix. zemoT, punqti 19).

88. rac Seexeba terminebs `kanonis Sesabamisad~ da `gaTvaliswine-

bulia kanoniT~, romlebic gvxvdeba konvenciis me-8-me-11 muxlebSi, sa-

samarTlo adgens, rom terminSi ̀ kanoni~ igi yovelTvis mis ̀ arss~ igebda 

da ara ̀ formalur~ gamoxatulebas; igi gulisxmobs rogorc ̀ werilobiT 

kanons~, romelic moicavs dabali rangis pirTa mier gamocemul aqtebs 

(De Wilde, Ooms and Versyp v. Belgium, 1971 wlis 18 ivnisis gadawyvetileba, 

seria A # 12, gv. 45, punqti 93), ise parlamentis mier miniWebuli da-

moukidebeli sakanonmdeblo uflebamosilebis safuZvelze profesio-

nal xelmZRvanel organoTa mier miRebul maregulirebel RonisZiebebs 

(Bartold v. Germany, 1985 wlis 25 martis gadawyvetileba, seria A # 90, 

gv. 21, punqti 46) da dauwerel kanonebs. `kanonSi~ igulisxmeba rogorc 

sakanonmdeblo organos mier miRebuli kanoni, ise mosamarTlis mier 

dadgenili `kanoni~ (ix., sxva wyaroebs Soris, Sunday Times v.  the United 
Kingdom (#1), 1979 wlis 26 aprilis gadawyvetileba, seria A, # 30, gv. 30, 

punqti 47; Kruslin v. France, 1990 wlis 24 aprilis gadawyvetileba, seria A 

# 176-A, gv. 21, punqti 29; da Casado Coca v. Spain, 1994 wlis 24 Teberv-

lis gadawyvetileba, seria A # 285-A, gv. 18, punqti 43). jamSi, `kanoni~ 

aris moqmedi norma kompetenturi sasamarTloebis ganmartebiT.

89. Sesabamisad, sakiTxi ganxiluli unda iqnes ara marto #2547 

kanonis me-17 gardamavali nawilis, aramed aseve Sesabamisi sasamarTlo 

praqtikis safuZvelze.

amasTan mimarTebaSi sakonstitucio sasamarTlom 1991 wlis 9 apri-

lis gadawyvetilebaSi (ix. punqti 41) aRniSna, rom am nawilis Tanaxmad, 

umaRles saganmanaTleblo dawesebulebebSi Cacmis Tavisufleba abso-

luturi ar aris. am debulebis mixedviT, studentebi Tavisufalni arian 

Cacmulobis arCevaSi, `im pirobiT, rom maTi arCevani winaaRmdegobaSi ar 

modis moqmed kanonebTan~.

90. Sesabamisad, kamaTi Seexeba zemoxsenebul debulebaSi frazis 

`moqmedi kanoni~ mniSvnelobas.

91. sasamarTlo imeorebs, rom ganWvretadobis cnebis fargle-

bi damokidebulia gansaxilveli instrumentis Sinaarsis xarisxze, 

sferoze, romelsac igi faravs, da im pirTa raodenobasa da statusze, 

romelTac exeba. mxedvelobaSi unda iqnes aseve miRebuli is faqti, rom, 

miuxedavad imisa, ramdenad naTladaa samarTlebrivi norma Camoyalibe-

buli, misi gamoyeneba moicavs sasamarTlo interpretaciis gardauval 

elements, radgan yovelTvis saWiroa sadavo sakiTxebis garkveva da 

calkeul situaciebTan maTi adaptacia. eWvis farglebi zRvarze myof 

faqtebTan mimarTebaSi samarTlebriv normas gamoyenebisas TavisTavad 
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bundovans ar xdis. arc is faqti, rom aseT normas SeuZlia Seqmnas erTze 

meti konstruqcia,  niSnavs imas, rom igi ver akmayofilebs konvenciis 

miznidan gamomdinare `ganWvretadobis~ moTxovnas. sasamarTloebisTvis 

miniWebuli Sefasebis funqcia swored aseTi, interpretaciasTan dakav-

Sirebuli, eWvebis aRmofxvraSi mdgomareobs, yoveldRiur praqtikaSi 

arsebuli cvlilebebis mxedvelobaSi miRebiT (Gorzelik and Others, zemo-

xsenebuli gadawyvetileba, punqti 65).

92. amasTan mimarTebiT sasamarTlo aRniSnavs, rom sakonstitucio 

sasamarTlom zemoxsenebul gadawyvetilebaSi daadgina, rom fraza `moq-

medi kanonebi~ aucileblad moicavs konstitucias. gadawyvetilebam 

aseve naTeli gaxada, rom studentebisTvis nebarTvis micema, univer-

sitetebSi etarebinaT `Tmisa da kisris damfaravi Cadri da Tavsaburavi 

religiuri aRmsareblobis mizeziT~ ewinaaRmdegeboda konstitucias 

(ix. zemoT, punqti 41). 

93. sakonstitucio sasamarTlos gadawyvetileba, romelic erTsa 

da imave dros iyo savaldebulo (ix. punqtebi 29 da 54) da xelmisawv-

domi, romelic daibeWda 1991 wlis 31 ivliss oficialur gazeTSi, iqca 

me-17 gardamavali nawilis da sakonstitucio sasamarTlos winandeli 

praqtikis damatebad (ix. punqti 39). amas garda, manamde uzenaesi ad-

ministraciuli sasamarTlo wlebis ganmavlobaSi gamudmebiT adgenda, 

rom universitetebSi islamuri Tavsaburavis tareba ar Seesabameboda 

respublikis ZiriTad principebs, radgan Tavsaburavi xedviT simbolod 

qcevis procesSi iyo, rac ewinaaRmdegeboda qalTa Tavisuflebebsa da 

ZiriTad principebs (ix. punqti 37).

94. rac Seexeba ganmcxadeblis arguments, rom kanonmdebels Tavsa-

buravis tarebaze akrZalva arasodes dauwesebia, sasamarTlo imeorebs, 

rom misi saqme ar aris, azri gamoxatos mopasuxe saxelmwifos kanonmdeb-

lis mier am sferos dasaregulireblad arCeuli meTodebis vargisobis 

Sesaxeb. misi amocana Semoifargleba imis gadawyvetiT, Seesabameboda 

Tu ara konvencias miRebuli meTodebi da maT mier gamowveuli Sedegi 

(Gorzelik and Others, zemoxsenebuli gadawyvetileba, punqti 67).

95. ufro metic, is faqti, rom stambulisa Tu sxva universitetebs 

ar unda hqonodaT ufleba, ganurCevlad yvela saqmeSi gamoeyenebinaT 

konkretuli wesi (am sakiTxSi #2547 kanonis me-17 gardamavali nawili 

mihyveba Sesabamis sasamarTlo praqtikas), mxedvelobaSi unda mieRoT 

calkeuli saqmeebis konteqsti da konkretuli maxasiaTeblebi, Ta-

visTavad am wess bundovans ar xdis. TurqeTis sakonstitucio sistemaSi 

sauniversiteto organoebs ufleba ara aqvT, nebismier garemoebebSi 

SezRudvebi daaweson ZiriTad uflebebze kanonieri safuZvlis gareSe 

(ix. konstituciis me-13 muxli – punqti 29). maTi roli Semoifargleba 

saganmanaTleblo dawesebulebis Sida wesebis dadgeniT im normis Sesa-

bamisad, romelic iTxovs statutTan Sesabamisobas da eqvemdebareba ad-

ministraciuli sasamarTloebis gadasinjvis uflebas.

96. sasamarTlo aRiarebs, rom rTulia sizustis maRali xarisxiT 

kanonebis Seqmna Sida sauniversiteto wesebze da mkacri regulireba 
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SeiZleba Seusabamo aRmoCndes (ix., mutatis mutandis, Gorzelik and Others, ze-

moxsenebuli gadawyvetileba, punqti 67).

97. analogiurad, eWvs miRmaa is faqti, rom islamuri Tavsaburavis 

tarebis Sesaxeb wesebi stambulis universitetSi arsebobda 1994 wlidan, 

dawesda manamde, sanam iq ganmcxadebeli Cairicxeboda (ix. punqtebi 43 da 45).

98. am garemoebebSi sasamarTlo adgens, rom TurqeTis kanonmdeb-

lobaSi arsebobda Carevis samarTlebrivi safuZveli, kerZod, #2547 ka-

nonis me-17 nawili, wakiTxuli erovnuli sasamarTloebis mier dadgenili 

sasamarTlo praqtikis safuZvelze. kanoni xelmisawvdomi iyo da sak-

marisad zustad SeiZleba CaiTvalos, rac akmayofilebs ganWvretadobis 

moTxovnebs. ganmcxadeblisTvis stambulis universitetSi Caricxvis mo-

mentidan naTeli unda yofiliyo, rom sauniversiteto darbazebSi akrZa-

luli iyo islamuri Tavsaburavis tareba da rom 1998 wlis 23 Teberv-

lidan igi ar daiSveboda leqciebsa da gamocdebze, Tu gaagrZelebda 

Tavsaburavis tarebas.

3. kanonieri mizani

99. saqmis garemoebebisa da erovnuli sasamarTlo gadawyvetile-

bebis mxedvelobaSi miRebiT, sasamarTlos SeuZlia daaskvnas, rom sada-

vo Careva pirvel rigSi emsaxureboda kanonier mizans sxvaTa uflebebi-

sa da Tavisuflebebis da sajaro wesrigis dasacavad. es aris sakiTxi, 

romelic mxareTa Soris davis sagans ar warmoadgens.

4. `aucilebelia demokratiul sazogadoebaSi~

(a) mxareTa mimarTvebi didi palatisadmi

(i) ganmcxadeblis argumentacia

100. ganmcxadebelma gaaprotesta palatis gadawyvetileba. 2004 wlis 

27 seqtembris werilobiT mimoxilvebSi da mosmenaze zepir gamosvlaSi 

ganmcxadebeli amtkicebda, rom terminebi `demokratia~ da `respublika~ 

erTi da igive ar iyo. maSin, roca bevri totalitaruli reJimi Tavs 

`respublikas~ uwodebda, mxolod WeSmariti demokratia SeiZleboda da-

fuZneboda pluralizmisa da farTo TvalTaxedvis principebs. Turqe-

Tis sasamarTlo da sauniversiteto sistemebis struqtura Camoyalibda 

1960, 1971 da 1980 wlebSi samxedro gadatrialebis Sedegad. sasamarT-

lo precedentebsa da mraval evropul qveyanaSi miRebul praqtikaze 

dayrdnobiT ganmcxadebelma aRniSna, rom xelSemkvrel saxelmwifoebs 

ar unda miscemodaT Sefasebis farTo zRvari studentTa Cacmulobis 

dasaregulireblad. man axsna, rom arc erTi evropuli saxelmwifo ar 

krZalavda universitetSi islamuri Tavsaburavis tarebas da daamata, 

rom umaRles saganmanaTleblo dawesebulebebSi ar arsebobda daZabu-

lobis raime niSani, rac amgvar radikalur zomas gaamarTlebda.

101. ganmcxadebelma Tavis zemoxsenebul werilobiT mimoxilvebSi 
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axsna, rom studentebi zrdasruli adamianebi arian, romlebic sarge-

bloben sruli uflebaunarianobiT da unari aqvT, gansazRvron, ra aris 

maTTvis Seuferebeli saqcieli. Sesabamisad, imis mtkiceba, rom islamuri 

Tavsaburavis tarebiT igi pativs ar scemda sxvaTa rwmenas an cdilobda 

gavlena moexdina Tavis Tanakurselebze da maTi uflebebi da Tavisuf-

lebebi xeleyo, sruliad dausabuTebeli iyo. mas saxelmwifo organos 

daxmarebiT romelime Tavisuflebaze garegani SezRudva ar dauwesebia. 

misi arCevani ganpirobebuli iyo religiuri rwmeniT, romelic yvelaze 

mniSvnelovan ZiriTad uflebas warmoadgenda, rac mas mianiWa pluralis-

turma, liberalurma demokratiam. misi azriT, sadavo ar iyo, rom xalxi 

SezRudavda Tavis uflebebs, Tu amas saWirod CaTvlida. usamarTlo iyo 

aseve imis Tqma, rom islamuri Tavsaburavis ubralod tareba qalsa da 

mamakacs Soris Tanasworobis princips ewinaaRmdegeboda, radgan yvela 

religia awesebs Cacmulobis sxavdasxva wesebs, romelTa dacvis Sesaxeb 

gadawyvetilebas xalxi damoukideblad iRebs.

102. amis sapirispirod 2005 wlis 27 ianvris werilobiT mimoxil-

vebSi ganmcxadebelma ganacxada, rom SeeZlo eRiarebina, rom islamuri 

Tavsaburavis tareba yovelTvis religiis TavisuflebiT ar unda yo-

filiyo daculi (ix. punqti 73).

(ii) mTavrobis argumentacia

103. mTavroba daeTanxma palatis dadgenilebas (ix. punqti 71).

(b) sasamarTlos Sefaseba

(i) zogadi principebi

104. sasamarTlo imeorebs, rom azris, sindisisa da religiis Ta-

visufleba, rogorc es me-9 muxlSia gaTvaliswinebuli, `demokratiu-

li sazogadoebis~ erT-erT fundaments warmoadgens konvenciis mniSv-

nelobidan gamomdinare. es Tavisufleba, religiuri kuTxiT, aris erT-

erTi yvelaze mniSvnelovani elementi, romelic ayalibebs morwmuneTa 

pirovnulobas da cxovrebis koncefcias, magram igi aseve uZvirfasesi 

faseulobaa aTeistTa, agnostikosTa da skeptikosTaTvis. demokrati-

uli sazogadoebisagan ganuyofeli pluralizmi, romelic saukuneebis 

ganmavlobaSi Znelad iqna mopovebuli, mas emyareba. am Tavisuflebidan, 

inter alia, warmoiSoba Tavisufleba, gqondes an ar gqondes religiuri 

rwmena, misdevde an ar misdevde religiur aRmsareblobas (ix., sxva wya-

roebTan erTad, Kokkinakis v. Greece, 1993 wlis 25 maisi, seria A #. 260-A, gv. 

17, punqti 3;  da Buscarini and Others v. San Marino [GC], #. 24645/94, punqti 

34, ECHR 1999-I).
105. garda imisa, rom religiuri Tavisufleba pirvel rigSi in-

dividualuri rwmenis sagania, is aseve moicavs, inter alia, Tavisuflebas, 

gamoxato Seni religia, marto an sxvaTa sazogadoebaSi, sajarod da 

imave aRmsareblobis mqone pirTa garemocvaSi. me-9 muxlSi CamoTvlilia 

sxvadasxva saxis formebi, romlebic religiis an rwmenis gacxadebam SeiZ-
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leba miiRos, kerZod, aRmsarebloba, swavleba, wesebis dacva da ritu-

alebis aRsruleba (ix. mutatis mutandis, Cha’are Shalom Ve Tsedek v. France 
[GC], #. 27417/95, punqti 73, ECHR 2000-VII).

me-9 muxli ar icavs religiiTa Tu rwmeniT motivirebul da 

ganmsWvalul yvela qmedebas (ix., sxva wyaroebTan erTad, Kalaç v. Turkey, 
1997 wlis 1 ivlisis gadawyvetileba, moxsenebebi ganaCenebisa da gadaw-

yvetilebebis Sesaxeb, 1997 – IV, gv. 1209, punqti 27; Arrowsmith v. the United 
Kingdom, #7050/75, komisiis 1978 wlis 12 oqtombris gadawyvetileba, 

gadawyvetilebebi da moxsenebebi (DR) 19, gv. 5; C. v. the United Kingdom, 
#10358/83, 1983 wlis 15 dekembris komisiis gadawyvetileba, DR 37, 
gv. 142; Tepeli and Others v. Turkey, #31876/96, 2001 wlis 11 seqstemberi).

106. demokratiul sazogadoebebSi, sadac mosaxleobaSi sxvadasxva 

religiebi Tanaarseboben, SesaZloa aucilebeli iyos sakuTari reli-

giis an rwmenis gamJRavnebaze SezRudvebis daweseba, raTa moxdes sxva-

dasxva jgufebis interesTa SeTanxmeba da yvelas rwmenis pativiscemis 

uzrunvelyofa (Kokkinakis, ix. zemoT, gv. 18, punqti 33). konvenciis me-9 

muxlis me-2 punqtidan da 1-li muxlis safuZvelze saxelmwifos pozi-

tiuri valdebulebidan gamomdinare, saxelmwifom Tavisi iurisdiqciis 

farglebSi yvelasaTvis unda uzrunvelyos am konvenciaSi gansazRvruli 

uflebebi da Tavisuflebebi.

107. sasamarTlo xSirad miuTiTebda saxelmwifos rolze, ro-

gorc sxvadasxva religiebiT, rwmeniTa da aRmsareblobiT sargeblobis 

neitralur da miukerZoebel organizatorze, da adgenda, rom es roli 

xels uwyobs demokratiul sazogadoebaSi sajaro wesrigs, religi-

ur harmoniasa da tolerantobas. is aseve miiCnevs, rom saxelmwifos 

neitralurobisa da miukerZoeblobis valdebuleba ar Seesabameba sa-

xelmwifos mxridan nebismier mcdelobas, Seafasos religiuri rwmenis 

Tu im saSualebebis kanoniereba, romlebiTac xdeba am rwmenis gamo-

xatva (ix. Manoussakis and Others v. Greece, 1996 wlis 26 seqtembris gadaw-

yvetileba, moxsenebebi 1996-IV, gv. 1365, punqti 47;  Hassan and Tchaouch 
v. Bulgaria [GC], #. 30985/96, punqti 78, ECHR 2000-XI;  Refah Partisi and 
Others, zemoxsenebuli gadawyvetileba, punqti 91), da rom is saxelmwi-

fosgan moiTxovs, uzrunvelyos sapirispiro jgufebs Soris ormxrivi 

tolerantoba (United Communist Party of Turkey and Others v. Turkey, 1998 wlis 

30 ianvris gadawyvetileba, moxsenebebi 1998-I, punqti 57). Sesabamisad, 

saxelmwifo organoTa roli amgvar SemTxvevebSi is ki ar aris, rom 

pluralizmis aRmofxvriT daZabulobis mizezi gaaqron, aramed is, rom 

uzrunvelyon dapirispirebuli jgufebis mier erTmaneTis mimarT tole-

rantobis gamoxatva (Serif v. Greece, #. 38178/97, punqti 53, ECHR 1999-IX).

108. pluralizmi, tolerantoba da farTo TvalTaxedva `demokra-

tiuli sazogadoebis~ damaxasiaTebeli niSnebia. Tumca individualuri 

interesi jgufis interesebs unda daeqvemdebaros, magram demokratia ar 

niSnavs ubralod imas, rom umravlesobis azrebs yovelTvis upirateso-

ba unda mieniWos: unda damyardes wonasworoba, romelic uzrunvelyofs 

umciresobis mxridan samarTlian da Sesabamis mopyrobas da agvacilebs 
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dominanturi mdgomareobis borotad gamoyenebas (ix., mutatis mutandis, 
Young, James and Webster v. the United Kingdom, 1981 wlis 13 agvistos gadaw-

yvetileba, seria A #. 44, gv. 25, punqti 63; da Chassagnou and Others v. 
France [GC], #. 25088/94, 28331/95 da 28443/95, punqti 112, ECHR 1999-III). 
pluralizmi da demokratia aseve dafuZnebuli unda iyos dialogze da 

kompromisis suliskveTebaze, romelsac aucileblad mohyveba sxvadasxva 

daTmobebi individTa an individTa jgufis mxridan, rac gamarTlebulia 

demokratiuli sazogadoebis idealebisa da Rirebulebebis SenarCunebisa 

da xelSewyobisaTvis (ix., mutatis mutandis, the United Communist Party of Turkey 
and Others, zemoxsenebuli gadawyvetileba, punqti 45; da Refah Partisi and 
Others, zemoxsenebuli gadawyvetileba, punqti 99). roca es `uflebebi da 

Tavisuflebebi~ konvenciiTa da misi damatebiTi oqmebiT garantirebul 

uflebebsa da Tavisuflebebs Soris arian, aRiarebuli unda iqnes, rom 

maTi dacvis saWiroebiT saxelmwifoebma SeiZleba SezRudon konvenciaSi 

amgvaradve gaTvaliswinebuli sxva uflebebi da Tavisuflebebi. swored 

TiToeuli individis ZiriTad uflebebs Soris wonasworobis mudmivi Zie-

ba warmoadgens `demokratiuli sazogadoebis~ safuZvels (Chassagnou and 
Others, zemoxsenebuli gadawyvetileba, punqti 113).

109. rodesac ganixileba saxelmwifosa da religiebs Soris urTi-

erTobis sakiTxi, razec demokratiul sazogadoebaSi azrTa farTo sxva-

dasxvaoba SeiZleba iyos, gadawyvetilebis mimReb erovnul organos gansa-

kuTrebuli mniSvneloba unda mieniWos (ix., mutatis mutandis, Cha’are Shalom 
Ve Tsedek, ix. zemoT, punqti 84; da Wingrove v. the United Kingdom, 1996 wlis 

25 noembris gadawyvetileba, moxsenebebi 1996-V, gv. 1958, punqti 58). 

amis saWiroeba aSkara xdeba, roca saqme exeba saganmanaTleblo dawesebu-

lebebSi religiuri simboloebis tarebis regulirebas, gansakuTrebiT 

(rogorc SedarebiTi samarTlis wyaroebi gviCvenebs, ix. punqtebi 55-56) 

erovnuli organoebis mier am sakiTxis mimarT damokidebulebis mraval-

ferovnebis TvalsazrisiT. SeuZlebelia evropis masStabiT gavrcel-

des sazogadoebaSi religiis gansakuTrebulobis Sesaxeb erTgvarovani 

koncefcia (Otto-Preminger-Institut v. Austria, 1994 wlis 20 seqtembris gadaw-

yvetileba, seria A # 295-A, gv. 19, punqti 50) da religiuri aRmsareb-

lobis mniSvneloba an sajaro gamoxatulebis zemoqmedeba gansxvavebuli 

iqneba droisa da konteqstis Sesabamisad (ix., sxva wyaroebTan erTad, 

Dahlab v. Switzerland #. 42393/98, ECHR 2001-V). amgvarad, wesebi am sakiTx-

Tan mimarTebaSi gansxvavebuli iqneba sxvadasxva qveyanaSi maTi erovnu-

li tradiciebisa da sxvaTa uflebebisa da Tavisuflebebis dacvisa da 

sajaro wesrigis SenarCunebis saWiroebiT dawesebuli moTxovnebis Se-

sabamisad (ix., mutatis mutandis, Wingrove, zemoxsenebuli gadawyvetileba, 

punqti 57). Sesabamisad, arCevani, Tu ra farglebi da forma unda miiRos 

amgvarma regulirebam, raRac kuTxiT aucileblad unda darCes saxelm-

wifos, radgan es damokidebuli iqneba erovnul konteqstze (ix., mutatis 
mutandis, Gorzelik, gadawyvetileba ix. zemoT, punqti 67; da Murphy v. Ireland, 
# 44179/98, punqti 73, ECHR 2003-IX (amonaridi)).

110. es Sefasebis zRvari eqceva evropuli zedamxedvelobis qveS, 
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romelic dawesebulia erTdroulad kanonsa da am kanonis safuZvelze 

miRebul gadawyvetilebebze. sasamarTlos amocanaa, daadginos, iyo Tu 

ara erovnul doneze miRebuli RonisZiebebi gamarTlebuli da propor-

ciuli (Manoussakis and Others, gadawyvetileba ix. zemoT, punqti 44). am 

konkretul saqmeSi Sefasebis zRvris farglebis dadgenisas sasamarT-

lom unda gaiTvaliswinos, ra aris ganxilvis obieqti, saxeldobr, sxva-

Ta uflebebisa da Tavisuflebebis dacva, sajaro wesrigis SenarCuneba 

da samoqalaqo simSvidisa da WeSmariti religiuri pluralizmis uzrun-

velyofa, rac arsebiTia demokratiuli sazogadoebis gadarCenisaTvis 

(ix., mutatis mutandis, Kokkinakis, zemoxsenebuli gadawyvetileba, punqti 

31; Manoussakis and Others, zemoxsenebuli gadawyvetileba, punqti 44; da 

Casado Coca, zemoxsenebuli gadawyvetileba, punqti 55).

111. sasamarTlo aseve aRniSnavs, rom gadawyvetilebebSi Karaduman 
v. Turkey (#. 16278/90, komisiis 1993 wlis 3 maisis gadawyveitleba, DR 74, 

gv. 93) da Dahlab v. Switzerland (# 42393/98, ECHR 2001-V) konvenciis orga-

noebma daadgines, rom demokratiul sazogadoebaSi saxelmwifos ufleba 

hqonda, daewesebina SezRudvebi islamuri Tavsaburavis tarebaze, Tu es 

ar Seesabameboda sxvaTa uflebebisa da Tavisuflebebis, sajaro wesri-

gisa da sajaro usafrTxoebis dacvis kanonier mizans. Karaduman-is saqmeSi 
universitetebSi gatarebuli RonisZiebebi, romlebic miznad isaxavda 

konkretuli fundamentalisturi religiuri moZraobebisaTvis xelis 

SeSlas im studentebze zewolaSi, romlebic religiur ritualebs ar 

misdevdnen an romelTac sxva religia hqondaT, dadgenili iqna gamar-

Tlebul zomad konvenciis me-9 muxlis me-2 punqtidan gamomdinare. 

amgvarad, dadgenilia, rom umaRles saganmanaTleblo dawesebulebebs 

ufleba aqvT, daareguliron religiuri ritualebisa da simboloebis 

gamoxatva maTze adgilisa da xasiaTis mixedviT SezRudvebis dawese-

biT, sxvadasxva rwmenis studentebs Soris mSvidobiani Tanaarsebobis 

uzrunvelyofis da amgvarad sajaro wesrigisa da sxvaTa rwmenis dacvis 

mizniT (ix., sxva wyaroebTan erTad, Refah Partisi and Others, zemoxsene-

buli gadawyvetileba, punqti 95). Dahlab-is saqmeSi, romelic exeboda 

patara bavSvebis klasis maswavlebels, sasamarTlom xazi gausva, sxva 

sakiTxebTan erTad, `Zlevamosil garegan simbolos~, romelsac mis mier 

Tavsaburavis tareba warmoadgenda, da gamoikvlia, SeiZleboda Tu ara 

mas raime saxiT prozelitizmis efeqti hqonoda, xedavda ra, rom maTi 

tareba qalebs evalebodaT religiuri rwmenis safuZvelze, romelic 

rTulad Tu SeeTavseboda genderuli Tanasworobis princips. man aseve 

aRniSna, rom islamuri Tavsaburavis tareba advilad ar SeeTavseboda 

tolerantobis, sxvaTa pativiscemis da, ufro metad, Tanasworobisa da 

diskriminaciis akrZalvis ideebs, romlebic demokratiul sazogadoe-

baSi yvela maswavlebelma Tavis moswavleebs unda gadasces.

(ii) zemoxsenebuli principis gamoyeneba am saqmeSi

112. gansaxilveli Careva, gamowveuli 1998 wlis 23 Tebervlis 

cirkulariT, romelic adgilisa da xasiaTis mixedviT SezRudvebs awe-
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sebda studentTa, rogoricaa q-ni sahini, uflebaze, universitetis teri-

toriaze etarebinaT islamuri Tavsaburavi, Seesabameboda TurqeTis sa-

samarTlo gadawyvetilebebs (ix. punqtebi 37, 39 da 41), gansakuTrebiT ki 

efuZneboda sekularizmisa da Tanasworobis principebs.

113. 1989 wlis 7 martis gadawyvetilebaSi sakonstitucio sasamarT-

lom daadgina, rom sekularizmi, rogorc demokratiuli Rirebulebebis 

garanti, Tavisuflebisa da Tanasworobis Sexvedris wertils warmoad-

genda. principi xels uSlida saxelmwifos, ama Tu im religiisa Tu rwme-

nisaTvis upiratesoba mieniWebina, Sesabamisad, saxelmwifo miukerZoe-

beli arbitris rols asrulebda da garantirebuli iyo religiisa da 

aRmsareblobis Tavisufleba. misi wyalobiT individi daculi iyo ara 

marto saxelmwifos mxridan ukanono Carevisagan, aramed aseve eqstre-

mistuli moZraobebis gare zewolisagan. sakonstitucio sasamarTlom 

damatebiT aRniSna, rom sakuTari religiis gamJRavnebis Tavisufleba 

SesaZloa SeizRudos am Rirebulebebisa da principebis dacvis mizniT 

(ix. punqti 39).

114. rogorc palatis mier marTebulad iqna aRniSnuli (ix. palatis 

gadawyvetilebis punqti 106), sasamarTlo sekularizmis cnebas konven-

ciis Rirebulebebis Sesabamisad miiCnevs. is adgens, rom am principis 

SenarCuneba, romelic udavod TurqeTis saxelmwifos erT-erT Ziri-

Tad princips warmoadgens da harmoniaSia kanonis uzenaesobasa da ada-

mianis uflebebis pativiscemasTan, SesaZloa ganxiluli iqnes rogorc 

saWiro TurqeTis demokratiuli sistemis dasacavad. midgoma, romelic 

pativs ar scems am princips, yvela SemTxvevaSi ar moicavs religiis 

gamJRavnebis Tavisuflebas da daculi ar aris konvenciis me-9 muxliT 

(ix.  Refah Partisi and Others, zemoxsenebuli gadawyvetileba, punqti 93).

115. mxareTa argumentebis ganxilvis Semdeg didi palata ver xedavs 

sakmaris safuZvels, gadauxvios palatis midgomas (ix. palatis gada-

wyvetilebis 107-109 punqtebi), romelic gulisxmobs:

`... sasamarTlo ... aRniSnavs TurqeTis konstituciur sistemaSi 

qalTa uflebebis dacvaze yuradRebis gamaxvilebas ... genderuli 

Tanasworoba, rac evropuli sasamarTlos mier konvenciis erT-

erT ZiriTad principad da evropis sabWos wevr saxelmwifoTaT-

vis dasaxul miznad aris aRiarebuli (ix., sxva wyaroebTan erTad, 

Abdulaziz, Cabales and Balkandali v. United-Kingdom, 1985 wlis 28 maisis 

gadawyvetileba, seria A, #77, gv. 38, punqti 78; Schuler-Zgraggen v. 
Switzerland, 1993 wlis 24 ivnisis gadawyvetileba, seria A, # 263, 

gv. 21-22, punqti 67; Burgharz v. Switzerland, 1994 wlis 22 Tebervlis 

gadawyvetileba, seria A, #280-B, gv. 29, punqti 27; Van Raalte v. 
Netherlands, 1997 wlis 21 Tebervlis gadawyvetileba, moxsenebebi 

1997-I, gv. 186, punqti 39; da Petrovic v. Austria, 1998 wlis 27 martis 

gadawyvetileba, moxsenebebi 1998-II, gv. 587, punqti 37) – TurqeTis 

sakonstitucio sasamarTlos mier aseve dadgenili iqna konstitu-

ciis fuZemdebluri Rirebulebebis aSkarad Tanamdev principad ...
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... amas garda, sakonstitucio sasamarTlos msgavsad..., sasamarTlo, 

TurqeTis konteqstSi islamuri Tavsaburavis tarebis sakiTxis 

ganxilvisas, adgens, rom gaTvaliswinebuli unda iqnes is zemoqmede-

ba, rac religiur valdebulebad aRqmuli an aRiarebuli amgvari 

simboloebis tarebam SeiZleba gamoiwvios maTze, vinc irCevs, es 

simboloebi ar ataros. rogorc ukve aRiniSna (ix. Karaduman, zemox-

senebuli gadawyvetileba; da Refah Partisi and Others, ix. zemoT, punq-

ti 95), gansaxilveli sakiTxi gulisxmobs aseve `sxvaTa uflebebisa 

da Tavisuflebebis~ dacvasa da `sajaro wesrigis SenarCunebas~ 

qveyanaSi, sadac mosaxleobis umravlesoba, qalTa uflebebisa da 

cxovrebis sekularuli stilisadmi Zlieri mijaWvulobis fonze, 

uerTdeba islamur rwmenas. Sesabamisad, am sakiTxSi Tavisufle-

baze SezRudvebis daweseba unda ganvixiloT seriozul socialur 

saWiroebad am ori legitimuri miznis misaRwevad, gansakuTrebiT, 

rogorc TurqeTis sasamarTloebma aRniSnes..., maSin, roca am reli-

giurma simbolom bolo wlebSi politikuri mniSvneloba SeiZina.

... sasamarTlos ar aviwydeba is faqti, rom TurqeTSi arseboben 

eqstremistuli politikuri moZraobebi, romlebic cdiloben, 

sazogadoebas Tavs moaxvion TavianTi religiuri simboloebi da re-

ligiur rwmenaze damyarebuli sazogadoebis koncefcia ... rogorc 

sasamarTlom manamde aRniSna, wevr saxelmwifos SeuZlia, konvenci-

is debulebebis Sesabamisad, mis istoriul gamocdilebaze dayrd-

nobiT, gaataros RonisZiebebi aseTi politikuri moZraobebis wi-

naaRmdeg (Refah Partisi and Others, ix. zemoT, punqti 124). gansaxilveli 

wesebi am konteqstSi unda iqnes ganxiluli, romelic warmoad-

gens zemoxsenebuli kanonieri miznebis misaRwevad gansazRv-

rul RonisZiebas da, Sesabamisad, universitetSi pluralizmis 

SenarCunebis saSualebas.~

116. zemoxsenebuli fonis gaTvaliswinebiT, sakonstitucio sa-

samarTlos Tanaxmad (ix. punqti 39), swored sekularizmis principia 

is gansakuTrebuli mniSvnelobis mqone mosazreba, romelic safuZvlad 

udevs universitetebSi religiuri simboloebis tarebis akrZalvas. am 

konteqstSi, roca pluralizmis, sxvaTa uflebebis pativiscemis, gan-

sakuTrebiT ki kanonis winaSe qalTa da mamakacTa Tanasworobis Rire-

bulebebi iswavleba da praqtikaSi gamoiyeneba, gasagebia, rom Sesabamis 

organoebs surT amgvari dawesebulebis sekularuli xasiaTis SenarCu-

neba da rom isini religiuri niSnebis, maT Soris islamuri Tavsabura-

vis, tarebas amgvar RirebulebebTan Seusabamod Tvlian.

117. sasamarTlom unda gadawyvitos, am saqmeSi Carevisas arsebobda 

Tu ara gamoyenebul saSualebebsa da kanonier miznebs Soris gonivruli 

proporciuli kavSiri.

118. didma palatam, palatis msgavsad (ix. palatis gadawyvetilebis 

punqti 111), aRniSna, rom aRiarebulia, rom TurqeTis universitetebSi 



204

ritualebis damcvel musliman studentebs, saorganizacio-saganmanaT-

leblo SezRudvebiT dawesebuli zRvaris farglebSi, Tavisuflad Seu-

ZliaT TavianTi religiis gacxadeba muslimanebis ritualTa dacvis 

CveulebiTi formis Sesabamisad. garda amisa, 1998 wlis 9 ivliss stam-

bulis universitetis mier miRebuli rezoluciis Tanaxmad, religiuri 

niSnebis sxva mravali formaa aseve akrZaluli sauniversiteto bazaze 

(ix. punqti 47).

119. aseve unda aRiniSnos, rom rodesac 1994 wels stambulis uni-

versitetSi samedicino kursTan dakavSirebiT aqtualuri gaxda sakiTxi, 

unda daerToT Tu ara studentebisaTvis neba, etarebinaT islamuri 

Tavsaburavebi, proreqtorma maT Seaxsena Cacmulobis regulirebis we-

sebis miRebis mizezebi. amtkicebda ra, rom universitetis bazis yvela 

nawilSi islamuri Tavsaburavebis tarebis nebarTvis moTxovna aradama-

jereblad JRerda da miuTiTa ra samedicino kursis mimarT gamoyenebul 

sajaro wesrigis SezRudvebze, man mosTxova studentebs, damorCile-

bodnen wesebs, romlebic Seesabameboda rogorc kanonmdeblobas, aseve 

umaRlesi sasamarTloebis praqtikas (ix. punqtebi 43-44).

120. garda amisa, im maregulirebeli wesebis danergvis procesi, 

romelTac mohyva 1998 wlis 9 ivlisis gadawyvetileba, gagrZelda ram-

denime wels da TurqeTis sazogadoebaSi da maswavleblebSi mwvave de-

batebi gamoiwvia (ix. punqti 35). orma umaRlesma sasamarTlom, uzenaesma 

administraciulma sasamarTlom da sakonstitucio sasamarTlom, am 

sakiTxze seriozuli praqtika Seqmna (ix. punqtebi 37, 39 da 41). sakma-

od naTelia, rom universitetis mmarTveli organoebi gadawyvetilebis 

miRebis procesSi cdilobdnen Seqmnil situaciasTan imgvarad adaptire-

bas, rom Cadrian studentebs xeli ar SeSlodaT universitetSi Sesv-

laSi, awarmoebdnen maTTan konstruqciul dialogs da, amavdroulad, 

uzrunvelyofdnen, rom  brZaneba, gansakuTrebiT ki gansaxilveli kur-

sis xasiaTidan gamomdinare dawesebuli moTxovnebi daculi yofiliyo.

121. amasTan dakavSirebiT sasamarTlo ar iRebs ganmcxadeblis ar-

guments, rom is faqti, rom Cacmulobis wesebis darRvevisaTvis dis-

ciplinuri sasjeli dawesebuli ar iyo, wesebis ararsebobas niSnavda 

(ix. punqti 81). sasamarTlos kompetenciaSi ar Sedis im sakiTxze Tavisi 

azris dafiqsireba, Tu rogor unda uzrunveleyoT universitetis or-

ganoebs Sida wesebis dacva. universitetis organoebs, saganmanaTleblo 

sazogadoebasTan pirdapiri da mudmivi kontaqtis gamo, adgilobrivi 

saWiroebebisa da pirobebis an konkretuli kursis moTxovnebis Sefaseba 

ukeT SeuZlia, vidre saerTaSoriso sasamarTlos (ix., mutatis mutandis, 
Valsamis v. Greece, 1996 wlis 18 dekembris gadawyvetileba, moxsenebebi 

1996-VI, gv. 2325, punqti 32). imis dadgenisas, rom maregulirebeli wese-

bi emsaxureboda kanonier mizans, sasamarTlos prerogativaSi ar Sedis 

proporciulobis principis imgvarad gamoyeneba, rom dawesebulebis 

`Sida wesebis~ cneba mizans moklebuli gaxdes. me-9 muxliT yovelT-

vis garantirebuli ar aris ufleba imgvarad moqcevisa, rogorc amas 

religiuri rwmena awesebs (Pichon and Sajous v. France (dec.), #. 49853/99, 
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ECHR 2001-X) da igi uflebas ar aniWebs adamianebs, ugulebelyon kanoni-

erad dadgenili wesebi (ix. komisiis mosazreba, punqti 51, mis 1995 wlis 

6 ivlisis moxsenebaSi, romelic Tan erTvis Valsamis-is saqmeze zemo-

xsenebul gadawyvetilebas).

122. zemoaRniSnulidan gamomdinare da am sakiTxSi xelSemkvreli 

saxelmwifos Sefasebis zRvris gaTvaliswinebiT sasamarTlo adgens, 

rom Careva gamarTlebuli da im miznis proporciuli iyo, romelsac 

emsaxureboda.

123. amgvarad, adgili ar hqonia konvenciis me-9 muxlis darRvevas.

II. pirveli damatebiTi oqmis me-2 muxlis 
savaraudo darRveva

A. saWiroa Tu ara am sarCelis gancalkevebulad ganxilva

1. mxareTa argumentebi

124. sasamarTlo aRniSnavs, rom Tumca ganmcxadebeli palatis wi-

naSe konvenciis sxvadasxva debulebebs (me-8, me-10 da me-14 muxlebi, 

agreTve pirveli damatebiTi oqmis me-2 muxli) moixmobs, misi upirve-

lesi argumenti Seexeba konvenciis me-9 muxlis sadavo darRvevas. didi 

palatisaTvis saqmis gadacemis moTxovnisas ganmcxadebelma did pala-

tas sTxova, daedgina konvenciis me-8, me-9, me-10 da me-14 muxlebisa 

da pirveli damatebiTi oqmis me-2 muxlis darRveva. mas me-10 muxlTan 

dakavSirebiT samarTlebrivi moTxovnebi ar dauyenebia.

125. Tumca 2005 wlis 27 ianvris werilobiT komentarebSi ganmcxade-

beli Tavis saqmes, 1998 wlis 23 Tebervlis maregulirebel wesebTan dakav-

SirebiT, sxva kuTxiT warmoadgens, gansxvavebiT imisgan, Tu rogor iyo 

igi warmodgenili palatis winaSe. Tavis moTxovnebSi igi `Tavis ZiriTad 

argumentad pirveli damatebiTi oqmis me-2 muxlis darRvevas warmoad-

gens da did palatas sTxovs gadawyvetilebis Sesabamisad miRebas~. sxva 

sakiTxebTan erTad ganmcxadebeli sTxovs sasamarTlos, ̀ daadginos, rom 

islamuri Tavsaburavis tarebis gamo misi universitetSi dauSvebloba 

winamdebare saqmeSi utoldeba pirveli damatebiTi oqmis me-2 muxliT 

garantirebuli ganaTlebis uflebis darRvevas, konvenciis me-8, me-9 da 

me-10 muxlebTan mimarTebaSi.~

126. mTavrobam ganacxada, rom adgili ar hqonia konvenciis pirveli 

damatebiTi oqmis me-2 muxlis pirveli winadadebis darRvevas.

2. palatis gadawyvetileba

127. palatam daadgina, rom ganmcxadeblis mier moxmobili konven-

ciis me-8, me-10 da me-14 muxlebisa da pirveli damatebiTi oqmis me-2 mux-

lis debulebebis Tanaxmad, calke gansaxilveli sakiTxi ar warmoiSoboda, 
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radgan garemoebebi igive iyo, romlebzec palatam ukve imsjela me-9 muxl-

Tan mimarTebaSi da daadgina, rom adgili ar hqonia darRvevas.

3. sasamarTlos Sefaseba

128. sasamarTlo askvnis, rom misi precedentuli praqtikis Tanax-

mad, didi palatisaTvis gadacemuli ̀ saqme~ moicavs manamde palatis mier 

ganxiluli ganacxadis yvela aspeqts, radgan ar arsebobs didi palati-

saTvis saqmis mxolod nawilobriv gadacemis safuZveli (ix., rogorc 

yvelaze axali wyaro, Cumpǎnǎ and Mazǎre v. Romania [GC], #. 33348/96, 

punqti 66, ECHR 2004-...; da K. and T. v. Finland [GC], # 25702/94, punqtebi 

140-141, ECHR 2001-VII). didi palatisaTvis gadacemuli `saqme~ ganacxa-

dia, radgan is ukve daSvebulia arsebiTad gansaxilvelad.

129. saqmis konkretuli garemoebebis, ganaTlebis uflebis gansa-

kuTrebuli mniSvnelobisa da mxareTa poziciebis gaTvaliswinebiT sa-

samarTlo miiCnevs, rom pirveli damatebiTi oqmis me-2 muxlis pirveli 

winadadebis Tanaxmad Setanili saCivari konvenciis me-9 muxlis Tanaxmad 

gakeTebuli saCivrisagan calke unda iqnes ganxiluli, im faqtis miuxe-

davad, rogorc es moxda me-9 muxlTan mimarTebaSi, rom saCivris arsi 

Seexeboda 1998 wlis 23 Tebervlis maregulirebeli wesebis kritikas.

130. Sesabamisad, sasamarTlo am saCivars calke ganixilavs (ix., 
mutatis mutandis, Göç v. Turkey [GC], #. 36590/97, punqti 46, ECHR 2002-V).

B. gamoyeneba

131. ganmcxadebeli Civis, rom mis mimarT dairRva pirveli damate-

biTi oqmis me-2 muxlis pirveli winadadeba, romelSic naTqvamia:

`aravis SeiZleba eTqvas uari ganaTlebis uflebaze~.

1.  pirveli damatebiTi oqmis me-2 muxlis pirveli 

winadadebis farglebi

(a) mxareTa mimarTvebi didi palatisadmi

132. ganmcxadebelma aRniSna, rom eWvgareSe iyo, rom pirveli dama-

tebiTi oqmis me-2 muxlis pirveli winadadebiT garantirebuli gana-

Tlebis ufleba gamoiyeneboda umaRles ganaTlebasTan mimarTebiTac, 

radgan es debuleba im droisaTvis arsebul yvela dawesebulebaSi 

gamoiyeneboda.

133. mTavrobas am sakiTxze komentari ar gaukeTebia.

(b) sasamarTlos Sefaseba

134. pirveli damatebiTi oqmis me-2 muxlis pirveli winadadeba gu-

lisxmobs, rom aravis SeiZleba eTqvas uari ganaTlebis uflebaze. marTa-

lia, debulebaSi umaRlesi ganaTleba naxsenebi ar aris, magram araferi 
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iZleva imis safuZvels, vivaraudoT, rom igi ar gamoiyeneba ganaTlebis 

yvela etapze, umaRlesi ganaTlebis CaTvliT.

135. rac Seexeba ganaTlebis uflebis farglebs da am uflebiT 

dawesebul valdebulebas, sasamarTlo aRniSnavs, rom saqmeSi “Belgium 
linguistic” (1968 wlis 23 ivlisis gadawyvetileba arsebiTad ganxilvisas, 

seria A, #6, gv. 31, punqti 3) man ganacxada: `negatiuri formulireba 

miuTiTebs, rogorc amas ̀ CarCo-dokumentic~ amtkicebs..., rom xelSemkv-

relma mxareebma ar cnes ganaTlebis iseTi ufleba, rac maTgan iTxovda 

TavianTi saxsrebiT an SenatanebiT raime tipis an raime safexurze gana-

Tlebis daarsebas. Tumca aqedan ar unda davaskvnaT, rom saxelmwifos 

ara aqvs pozitiuri valdebuleba, uzrunvelyos oqmis me-2 muxliT da-

culi uflebis pativiscema. radgan arsebobs `ufleba~, igi, konvenciis 

pirveli muxlis Tanaxmad, uzrunvelyofilia yvelasaTvis xelSemkvreli 

saxelmwifos iurisdiqciis farglebSi.~

136. sasamarTlos mxedvelobidan ar rCeba faqti, rom ganaTlebis 

uflebis (romlis Sinaarsi gansxvavdeba droisa da adgilis Sesabamisad) 

gafarToeba ekonomikuri da socialuri garemos mixedviT ZiriTadad 

damokidebulia sazogadoebis saWiroebebsa da resursebze. Tumca gadam-

wyveti mniSvnelobisaa faqti, rom konvencia interpretirebuli da gamo-

yenebulia imgvarad, rac masSi gaTvaliswinebul uflebebs praqtikulsa 

da qmediTs da ara Teoriulsa da iluzoruls xdis. ufro metic, kon-

vencia cocxali instrumentia, romelic ganmartebuli unda iqnes dRe-

vandeli pirobebis gaTvaliswinebiT (Marckx v. Belgium, 1979 wlis 13 ivni-

sis gadawyvetileba, seria A, # 31, gv. 19, punqti 41; Airey v. Ireland, 1979 
wlis 9 oqtombris gadawyvetileba, seria A, # 32, gv. 14-15, punqti 26; 

da bolodroindeli wyaro Mamatkulov and Askarov v. Turkey [GC], # 46827/99 

da 46951/99, punqti 121, 2005 wlis 4 Tebervlis gadawyvetileba). roca 

me-2 muxlis pirveli winadadeba ZiriTadad dawyebiTi da saSualo ga-

naTlebis xelmisawvdomobas awesebs, ar arsebobs safuZveli umaRlesi 

ganaTleba ganaTlebis sxva formebisagan gamovyoT. bolo dros miRebul 

instrumentebSi evropis sabWom xazi gausva umaRlesi ganaTlebis gan-

sakuTrebul rolsa da mniSvnelobas adamianis uflebebisa da ZiriTadi 

Tavisuflebebis xelSewyobisa da demokratiis gaZlierebis saqmeSi (ix., 

inter alia, rekomendacia # R (98) 3 da rekomendacia #. 1353 (1998) - punq-

tebi 68 da 69). evropis regionSi umaRlesi ganaTlebis kvalifikaciis 

cnobis Sesaxeb konvenciis Tanaxmad (ix. punqti 67), umaRlesi ganaTleba 

`arsebiTi mniSvnelobisaa codnis miRebisa da dauflebis sakiTxSi~ da 

`warmoadgens individisa da sazogadoebisaTvis gansakuTrebulad mdi-

dar kulturul da samecniero SenaZens~.

137. amgvarad, rTulia imis warmodgena, rom am droisaTvis arse-

buli umaRlesi saganmanaTleblo dawesebulebebi pirveli oqmis me-2 

muxlis pirveli winadadebis farglebSi ar xvdebian. marTalia, es mux-

li xelSemkvrel saxelmwifoebs ar avaldebulebs, daaarson umaRlesi 

saganmanaTleblo dawesebulebebi, magram saxelmwifo, romelic amas 

gaakeTebs, valdebuli iqneba, uzrunvelyos am dawesebulebebze xelmi-
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sawvdomobis qmediTi ufleba. demokratiul sazogadoebaSi ganaTlebis 

ufleba, romelic adamianis sxva uflebebisagan ganuyofelia, imdenad 

fundamenturia, rom pirveli oqmis me-2 muxlis pirveli winadadeba vi-

wro interpretaciiT am debulebebis arsisa Tu miznis Seusabamo iqne-

boda (ix., mutatis mutandis, saqme “Belgian Linguistic”, zemoT, punqti 9; da 
Delcourt v. Belgium, 1970 wlis 17 ianvari, seria A # 11, gv. 14, punqti 25).

138. es midgoma SesabamisobaSia komisiis moxsenebasTan saqmeze 

“Belgian Linguistic” (zemoxsenebuli gadawyvetileba, gv. 22), romelSic 1965 

wels man daadgina, rom Tumca pirveli oqmis me-2 muxliT daculi uflebis 

farglebi konvenciaSi gansazRvruli an miTiTebuli ar iyo, igi moicavda, 

`winamdebare saqmis ganxilvis miznebidan gamomdinare~, ̀ baga-baRSi, dawye-

biT, saSualo da umaRles saganmanaTleblo dawesebulebaSi swavlas~.

139. komisiam SemdgomSi rig gadawyvetilebebSi daadgina: `me-2 mux-

liT gaTvaliswinebuli ganaTlebis ufleba ZiriTadad exeba dawyebiT 

ganaTlebas da ara aucileblad maRali rangis kursebs, rogoricaa teq-

nologia~ (X. v. the United Kingdom, # 5962/72, komisiis 1975 wlis 13 martis 

gadawyvetileba, DR 2, gv. 50; da Kramelius v. Sweden, #. 21062/92, komisiis 

1996 wlis 17 ianvris gadawyvetileba). ufro axal saqmeebSi, gza gauxsna 

ra pirveli oqmis me-2 muxlis gamoyenebas umaRles saganmanaTleblo 

dawesebulebebTan mimarTebaSi, komisiam ganixila umaRles saganmanaTle-

blo dawesebulebaTa xelmisawvdomobaze dawesebuli konkretuli Sez-

Rudvebis kanoniereba (umaRlesi ganaTlebis xelmisawvdomobaze dawe-

sebul SezRudvebTan mimarTebaSi ix. X. v. the United Kingdom, # 8844/80, 

komisiis 1980 wlis 9 dekembris gadawyvetileba, DR 23, gv. 228; sagan-
manaTleblo dawesebulebebidan gaZevebasa da swavlis SeCerebasTan da-

kavSirebiT - Yanasik v. Turkey, # 14524/89, komisiis 1993 wlis 6 ianvris 

gadawyvetileba, DR 74, gv. 14; da Sulak v. Turkey, # 24515/94, komisiis 1996 

wlis 17 ianvris gadawyvetileba, DR 84, gv. 98).

140. rac Seexeba sasamarTlos, saqmis “Belgian Linguistic” Semdeg man 

umaRlesi ganaTlebis Sesaxeb saqmeebi dauSveblad gamoacxada ara maT 

mimarT pirveli damatebiTi oqmis me-2 muxlis pirveli winadadebis 

gamouyeneblobis gamo, aramed sxva safuZvlebze dayrdnobiT (invali-

dis ganacxadi, romelic ar akmayofilebda universitetSi Caricxvis 

moTxovnebs, Lukach v. Russia (dec.), #48041/99, 1999 wlis 16 noemberi; 

patimari ganmcxadeblisaTvis iuristis diplomis mosapoveblad univer-

sitetis gamosaSvebi gamocdisaTvis momzadebasa da masze daswrebis ne-

barTvaze uari, Georgiou v. Greece (dec.), # 45138/98, 2000 wlis 13 ianvari; 

kanonieri braldebiTa da sasjeliT umaRlesi ganaTlebis miRebaSi Care-

va, Durmaz and Others v. Turkey (dec.), # 46506/99, 200 wlis 4 seqtemberi).

141. zemoxsenebuli mosazrebebis gaTvaliswinebiT naTelia, rom 

am droisaTvis arsebuli umaRlesi saganmanaTleblo dawesebulebebi 

xvdebian pirveli damatebiTi oqmis me-2 muxlis pirveli winadadebis 

farglebSi, radgan aseT dawesebulebebze xelmisawvdomoba am debule-

baSi gaTvaliswinebuli uflebis ganuyofel nawils warmoadgens. es ar 

aris farTo interpretacia da xelSemkvrel saxelmwifoebs axal val-
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debulebebs ar uwesebs, igi damyarebulia swored pirveli damatebiTi 

oqmis me-2 muxlis pirvel winadadebaze, misive konteqstSi, konvenciis, 

rogorc kanonSemoqmedebiTi xelSekrulebis, obieqtisa da miznis mxed-

velobaSi miRebiT (ix., mutatis mutandis, Golder v. the United Kingdom, 1975 

wlis 21 Tebervlis gadawyvetileba, seria A # 18, gv. 18, punqti 36).

142. amgvarad, winamdebare saqmeSi gamoiyeneba pirveli damatebiTi 

oqmis me-2 muxlis pirveli winadadeba. misi gamoyenebis xasiaTi ki aSkarad 

damokidebulia ganaTlebis uflebis specifikur maxasiaTeblebze.

C. arsebiTi ganxilva

1. mxareTa mimarTvebi didi palatisadmi

(a) ganmcxadeblis argumentebi

143. ganmcxadeblis mtkicebiT, sajaro moxeleebis mier islamuri 

Tavsaburavis tarebaze dawesebuli SezRudva warmoadgenda mis gana-

Tlebis uflebaSi Carevas, ris gamoc 1998 wlis 12 marts mas uari eTqva, 

daswreboda gamocdas onkologiaSi, 1998 wlis 20 marts ver Cairicxa 

universitetis administraciul departamentze, 1998 wlis 16 aprils 

uari eTqva, daswreboda leqcias nevrologiaSi da 1998 wlis 10 ivniss 

weriT gamocdas sazogadoebriv jandacvaSi.

144. ganmcxadebeli aRiarebda, rom, misi xasiaTidan gamomdinare, 

ganaTlebis ufleba unda daregulirebuliyo saxelmwifos mier. misi 

azriT, regulirebis dros gamoyenebuli kriteriumebi unda yofiliyo 

igive, rac gamoiyeneboda me-8 – me-11 muxlebis Tanaxmad nebadarTu-

li Carevisas. amasTan dakavSirebiT ganmcxadebelma miuTiTa TurqeTis 

erovnul kanonmdeblobaSi iseTi normis ararsebobaze, romelic xels 

SeuSlida umaRlesi ganaTlebis miRebas, da aRniSna, rom proreqtoris 

ofiss moqmedi kanonebis Tanaxmad ar hqonda imis ufleba da kompeten-

cia, rom Tavsaburaviani studentebisaTvis xeli SeeSala universitetis 

xelmisawvdomobaSi.

145. ganmcxadebelma aRniSna, rom, Tavsaburavis tarebis miuxeda-

vad, igi Cairicxa universitetSi da yovelgvari incidentis gareSe swav-

lobda 4 wlisa da 6 Tvis ganmavlobaSi. Sesabamisad, igi amtkicebda, 

rom universitetSi Cabarebisas da Semdgom iq swavlisas ar arsebobda 

erovnuli sakanonmdeblo wyaro, romelic saSualebas miscemda, ganeWv-

rita, rom ramdenime wlis Semdeg mas aukrZalavdnen saleqcio audito-

riebSi Sesvlas.

146. imis gameorebisas, rom mis mimarT gatarebuli zomebi araproporciuli 

iyo miznisa, romelsac emsaxureboda, ganmcxadebelma aRiara, rom kanonieri iyo 

umaRlesi saganmanaTleblo organizaciebis mxridan imis mcdeloba, rom gana-

Tleba mSvid da usafrTxo garemoSi uzrunveleyoT. Tumca, rogorc mis mimarT 

disciplinuri samarTalwarmoebis ararsebobam gviCvena, ganmcxadeblis mier is-

lamuri Tavsaburavis tarebas xeli ar SeuSlia sajaro wesrigisaTvis da arc sxva 

studentTa uflebebi da Tavisuflebebi daurRvevia. garda amisa, ganmcxade-
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blis TqmiT, Sesabamisi  universitetis organoebs sajaro wesrigis SenarCu-

nebis uzrunvelsayofad sakmarisi saSualeba gaaCndaT, rogoricaa discipli-

nuri samarTalwarmoebis wamowyeba an sisxlis samarTlis saqmis aRZvra im 

studentis winaaRmdeg, romlis qcevac sisxlis samarTlis kodeqss ewinaaR-

mdegeboda.

147. ganmcxadebeli amtkicebda, rom mis mier ganaTlebis miRebis gan-

pirobeba imiT, rom mas aRar unda etarebina Tavsaburavi da saganmanaTleb-

lo dawesebulebaSi daSvebaze uaris Tqma, Tu igi ar daemorCileboda am 

pirobebs, sabolood da usamarTlod arRvevda misi ganaTlebis uflebis 

arss da mas araefeqturs xdida. es aisaxeboda faqtSi, rom ganmcxadebeli 

iyo zrdasruli adamiani, pirovneba srulad Camoyalibebuli socialuri 

da moraluri RirebulebebiT, romelsac yvela SesaZlebloba CamoerTva, 

swavla TurqeTSi gaegrZelebina misi rwmenis Sesabamisad.

148. am mizezTa gamo ganmcxadebeli irwmuneba, rom mopasuxe sa-

xelmwifom daarRvia misi Sefasebis zRvris farglebi, ramdenad farToc 

ar unda yofiliyo isini, daarRvia, agreTve, misi ganaTlebis ufleba 

konvenciis me-8, me-9 da me-10 muxlebTan mimarTebaSi.

(b)  mTavrobis argumentebi

149. sasamarTlos praqtikaze dayrdnobiT mTavroba aRniSnavs, rom 

xelSemkvrel saxelmwifos Sefasebis zRvari hqonda miniWebuli imis 

gansasazRvrad, Tu rogor daeregulirebina ganaTleba.

150. man aseve aRniSna, rom ganmcxadebeli stambulis universitetis 

Cerrahpaşa-s samedicino fakultetze Cairicxa bursas universitetis 

samedicino fakultetze xuTwliani kursis gavlis Semdeg, sadac igi 

Tavsaburavs atarebda. stambulis universitetis proreqtorma gamosca 

cirkulari, romliTac fakultetze Tavsaburavis tareba ikrZaleboda. 

akrZalvas safuZvlad daedo sakonstitucio sasamarTlosa da uzenaesi 

administraciuli sasamarTlos gadawyvetilebebi. rogorc ganacxadSi 

da didi palatisadmi saqmis gadacemis moTxovnaSi iqna miTiTebuli, 

ganmcxadebels aranairi dabrkoleba ar Seqmnia Cerrahpaşa-s samedicino 

fakultetze Cabarebisas, rac amtkicebs, rom igi sargeblobda saganmanaT-

leblo dawesebulebaSi swavlis uflebaSi Tanaswori mopyrobiT. rac Se-

exeba 1998 wlis 23 Tebervlis cirkularis ganxorcielebiT gamowveul 

Carevas, mTavroba Semoifargla imis TqmiT, rom es sakiTxi sasamarT-

loebis gansjis sagani iyo.

151. mTavrobam imiT daasrula, rom moiTxova palatis gadawy-

vetilebis ZalaSi datoveba, amtkicebda ra, rom maregulirebeli wesebi 

ar ewinaaRmdegeboda sasamarTlos praqtikas, xelSemkvreli saxelmwi-

foebisaTvis miniWebuli Sefasebis zRvris mxedvelobaSi miRebiT.

2. sasamarTlos Sefaseba

(a) zogadi principebi

152. ganaTlebis ufleba, rogorc es dadgenilia pirveli damatebi-
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Ti oqmis me-2 muxlis pirveli winadadebiT, yvelasaTvis uzrunvelyofs 

xelSemkvreli saxelmwifos iurisdiqciis farglebSi `am droisaTvis ar-

sebuli saganmanaTleblo dawesebulebebis xelmisawvdomobis uflebas~, 

magram aseTi xelmisawvdomoba ganaTlebis uflebis mxolod nawils war-

moadgens. imisaTvis, rom es ufleba `efeqturi iyos, saWiroa, inter alia, 
rom individs, romelic am uflebiT sargeblobs, SesaZlebloba hqondes, 

miRebuli ganaTlebidan miiRos sargebeli, anu moipovos, saxelmwifoSi 

moqmedi wesebis Sesabamisad da raRac formiT, mis mier dasrulebuli 

swavlis oficialuri aRiarebis ufleba~ (Belgian Linguistic case, zemox-

senebuli gadawyvetileba, gv. 30-32, punqtebi 3-5; ix., aseve Kjeldsen, Busk 
Madsen and Pedersen v. Denmark, 1976 wlis 7 dekemberi, seria A # 23, 

gv. 25-26, punqti 52). amgvaradve, fraza `aravin unda ...~ warmoadgens 

yvela moqalaqis mimarT Tanaswori mopyrobis princips ganaTlebis 

uflebis gamoyenebisas.

153. yvela adamianis ZiriTadi ufleba ganaTlebaze aris ufleba, 

romelic Tanabrad garantirebulia saxelmwifoSi moswavleebisa da da-

moukidebeli skolebisaTvis, yovelgvari gansxvavebis gareSe (Costello-
Roberts v. the United Kingdom, 1993 wlis 25 martis gadawyvetileba, seria A 

# 247-C, gv. 58, punqti 27).

154. misi mniSvnelobis miuxedavad, es ufleba absoluturi ar aris 

da SeiZleba daeqvemdebaros SezRudvebs; es qveteqstiTaa nebadarTuli, 

radgan xelmisawvdomobis ufleba `Tavisi xasiaTiT saWiroebs saxelmwi-

fos mxridan regulirebas~ (Belgian Linguistic case, zemoxsenebuli gadawy-

vetileba, punqti 5; ix., aseve, mutatis mutandis, Golder, ix. zemoT, gv. 18-

19, punqti 38; da Fayed v. the United Kingdom, 1994 wlis 21 seqtembris 

gadawyvetileba, seria A # 294-B, gv. 49-50, punqti 65). sayovelTaod 

aRiarebulia, rom saganmanaTleblo dawesebulebis regulireba SeiZle-

ba gansxvavdebodes adgilisa da drois mixedviT, inter alia, sazogadoe-

bis moTxovnilebebisa da resursebis da ganaTlebis sxvadasxva etapebis 

gansxvavebuli Taviseburebebis Sesabamisad. amgvarad, xelSemkvreli 

saxelmwifoebi am sferoSi sargebloben Sefasebis garkveuli zRvriT, 

miuxedavad imisa, rom konvenciis moTxovnebis dacvasTan dakavSirebiT 

saboloo gadawyvetilebas iRebs sasamarTlo. imisaTvis, rom uzrunvel-

yofili iqnes, rom dawesebulma SezRudvebma sadavo ufleba imdenad 

ar SezRudon, rom misi arsi Seilaxos da uflebam efeqturoba dakar-

gos, sasamarTlo unda darwmundes, rom isini ganWvretadia da emsaxu-

reba kanonier mizans.  Tumca, konvenciis me-8 - me-10 muxlebisagan gan-

sxvavebiT, igi ar Semoifargleba `kanonieri miznebis~ amomwuravi siiT 

pirveli damatebiTi oqmis me-2 muxlis Tanaxmad (ix., mutatis mutandis, 
Podkolzina v. Latvia, # 46726/99, punqti 36, ECHR 2002-II). ufro metic, 

SezRudva Sesabamisi iqneba pirveli damatebiTi oqmis me-2 muxlisa, Tu 

gamoyenebul saSualebasa da misaRwev mizans Soris arsebobs proporci-

ulobis gonivruli damokidebuleba.

155. es SezRudvebi winaaRmdegobaSi ar unda modiodes konvenciasa 

da mis oqmebSi gaTvaliswinebul sxva uflebebTan (Belgian Linguistic case, 
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zemoxsenebuli gadawyvetileba, punqti 5; Campbell and Cosans v. the United 
Kingdom, 1982 wlis 25 Tebervlis gadawyvetileba, seria A # 48, gv. 19, 

punqti 41; da Yanasik, zemoxsenebuli gadawyvetileba). konvenciisa da 

misi oqmebis debulebebi unda gavigoT, rogorc erTianoba. Sesabamisad, 

me-2 muxlis pirveli winadadeba wakiTxuli unda iqnes, saWiroebis SemT-

xvevaSi, konvenciis me-8, me-9 da me-10 muxlebis fonze (Kjeldsen, Busk 
Madsen and Pedersen, zemoxsenebuli gadawyvetileba, punqti 52).

156. ganaTlebis ufleba principSi ar gamoricxavs disciplinuri 

RonisZiebebisadmi mimarTvas, saganmanaTleblo dawesebulebaSi swavlis 

SeCerebis Tu garicxvis CaTvliT, misi Sida wesebisadmi damorCilebis 

uzrunvelyofis mizniT. disciplinuri sasjelis dakisreba im procesis 

Semadgeneli nawilia, romliTac skola cdilobs Tavisi miznis _ ra-

tomac moxda misi daarseba _ miRweva, moswavleTa xasiaTisa da gonebri-

vi SesaZleblobebis ganviTarebisa da Camoyalibebis CaTvliT (ix., sxva 

wyaroebTan erTad, Campbell and Cosans, zemoxsenebuli gadawyvetileba, 

punqti 33; kadetis samxedro akademiidan garicxvasTan dakavSirebiT 

ix. zemoxsenebuli gadawyvetileba Yanasik-is saqmeze, xolo TaRliTo-

bis gamo studentis garicxvasTan dakavSirebiT _ zemoxsenebuli gada-

wyvetileba Sulak-is saqmeze).

(b) am principebis gamoyeneba winamdebare saqmeSi

157. me-9 muxlis Tanaxmad, arsebuli Carevis Sesaxeb (ix. punqti 78) 

msjelobis analogiiT, sasamarTlos SeuZlia aRiaros, rom maregulirebe-

li wesebi, romelTa safuZvelzec ganmcxadebels uari eTqva, daswreboda 

sxvadasxva leqciebsa da gamocdebs islamuri Tavsaburavis tarebis gamo, 

warmoadgenda misi ganaTlebis uflebis SezRudvas, im faqtis miuxedavad, 

rom mas xeli miuwvdeboda universitetze da SeeZlo sagani aerCia misaReb 

gamocdebze miRweuli Sedegebis Sesabamisad. Tumca saqmis analizi, gana-

Tlebis uflebaze miTiTebiT, am SemTxvevaSi ar SeiZleba ganvacalkeoT 

sasamarTlos mier me-9 muxlTan dakavSirebiT miRebuli daskvnisagan (ix. 

punqti 122), radgan am debulebis Tanaxmad mxedvelobaSi miRebuli ana-

lizi aSkarad gamoiyeneba pirveli damatebiTi oqmis me-2 muxlis Sesaba-

misad gakeTebul saCivarTan mimarTebaSi, romelic moicavs gansaxilveli 

maregulirebeli normebis kritikas da es kritika iRebs imave formas, 

rogorsac me-9 muxlis misamarTiT gamoTqmuli kritika.

158. amasTan dakavSirebiT sasamarTlom ukve daadgina, rom Sez-

Rudvebi ganWvretadi iyo da emsaxureboda sxvaTa uflebebisa da Tavi-

suflebebis dacvisa da sajaro wesrigis SenarCunebis kanonier mizans 

(ix. punqtebi 98 da 99). SezRudvis aSkara mizani iyo saganmanaTleblo 

dawesebulebaTa sekularuli xasiaTis SenarCuneba.

159. rac Seexeba proporciulobis princips, sasamarTlom zemoT, 

118-e - 121-e punqtebSi daadgina, rom proporciulobis gonivruli urTi-

erTdamokidebuleba arsebobda gamoyenebul saSualebebsa da im mizans 

Soris, romelsac am saSualebis gamoyeneba emsaxureba. amis dadgenisas 

sasamarTlo daeyrdno ZiriTadad Semdeg faqtorebs: pirvel rigSi, gansa-
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xilveli RonisZiebebi aSkarad ar uSlida studentebs xels religiuri 

ritualebis dacvis CveulebiTi formiT dawesebuli valdebulebebis aR-

srulebaSi. meores mxriv, maregulirebeli normebis gamoyenebis Sesaxeb 

gadawyvetilebis miRebis procesi akmayofilebda, ramdenadac es SesaZle-

beli iyo, warmodgenil sxvadasxva interesTa gadawonis valdebulebas. 

universitetis organoebi keTilgonivrulad eZebdnen saSualebebs, rom-

lebiTac SeZlebdnen Tavidan aecilebinaT studentebisaTvis Tavsabura-

vis tarebis akrZalva da amave dros pativi ecaT maTi valdebulebisaTvis, 

daecvaT sxvaTa uflebebi da saganmanaTleblo sistemis interesebi. da 

bolos, am process Tan sdevda dacvis garantiebi - wesi, romelic iTxov-

da statutTan Sesabamisobas da sasamarTlo gadasinjvas – romlebic em-

saxurebodnen studentTa interesebis dacvas (ix. punqti 95).

160. ararealuria imis warmodgena, rom ganmcxadebeli, medicinis 

studenti, ar icnobda stambulis universitetis Sida maregulirebel 

wesebs, romelTa Tanaxmad religiuri Cacmuloba konkretul adgilebSi 

izRudeboda, an sakmarisad ar iyo informirebuli am normebis dawesebis 

mizezebis Sesaxeb. mas gonivrulad SeeZlo imis winaswar ganWvreta, rom 

idga riskis winaSe, ar daeSvaT leqciebsa da gamocdebze, rogorc es 

SemdgomSi moxda, Tu gaagrZelebda islamuri Tavsaburavis tarebas 1998 

wlis 23 Tebervlis Semdeg.

161. amrigad, gansaxilvel SezRudvas ar daurRvevia ganmcxadeblis 

ganaTlebis uflebis arsi. amas garda, ganmcxadeblis mier moxmobil sxva 

muxlebTan dakavSirebiT gakeTebul daskvnebze miTiTebiT (ix. punqtebi 

122 da 166), sasamarTlo adgens, rom SezRudva ar ewinaaRmdegeboda kon-

venciasa da mis damatebiT oqmebSi gaTvaliswinebul sxva uflebebs.

162. amgvarad, pirveli damatebiTi oqmis me-2 muxlis pirveli wina-

dadebis darRvevas adgili ar hqonia.

III. konvenciis me-8, me-10 da me-14 muxlebis 
savaraudo darRveva

163. ganmcxadebelma konvenciis me-8, me-10 da me-14 muxlebis darRve-

vis sakiTxi, palatis msgavsad, didi palatis winaSec daayena, amtkicebda 

ra, rom sadavo maregulirebelma wesebma Seulaxa piradi cxovrebis pa-

tiviscemis ufleba, gamoxatvis Tavisufleba da rom es wesebi diskirmi-

naciuli xasiaTis iyo.

164. magram sasamarTlom konvenciis me-8 an me-10 muxlebis darRve-

va ar daadgina. ganmcxadeblis mier wamoweuli argumentebi konvenciis 

me-9 muxlisa da pirveli damatebiTi oqmis me-2 muxlis mixedviT warmod-

genili im saCivrebis ubralod xelaxali formulireba iyo, romelTa 

mimarTac sasamarTlom daadgina, rom adgili ar hqonia darRvevas.

165. rac Seexeba me-14 muxlis Tanaxmad Setanil saCivars, aRebuls 

damoukideblad an konvenciis me-9 muxlTan an pirveli damatebiTi oqmis 

me-2 muxlis pirvel winadadebasTan erTobliobaSi, sasamarTlo aRniSnavs, 
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rom ganmcxadebelma Tavis mimoxilvaSi didi palatis winaSe detalebi ar 

warmoadgina. garda amisa, rogorc ukve aRiniSna (ix. punqtebi 99 da 158), 

islamuri Tavsaburavis tarebis maregulirebeli wesebi ganmcxadeblis 

religiuri mikuTvnebulobis winaaRmdeg ki ar iyo mimarTuli, aramed 

emsaxureboda, sxva miznebTan erTad, wesrigisa da sxvaTa uflebebisa 

da Tavisuflebebis dacvis kanonier mizans da aSkarad gansazRvruli 

iyo saganmanaTleblo dawesebulebaTa sekularuli xasiaTis Sesanar-

Cuneblad. amgvarad, is mizezebi, romelTa safuZvelzec sasamarTlom 

daaskvna, rom adgili ar hqonia konvenciis me-9 muxlis an pirveli dama-

tebiTi oqmis me-2 muxlis darRvevas, udavod gamoiyeneba me-14 muxlis 

safuZvelze warmodgenil saCivarTan, aRebulTan damoukideblad Tu ze-

moxsenebul debulebebTan erTobliobaSi, mimarTebaSi.

166. Sesabamisad, sasamarTlo adgens, rom adgili ar hqonia konven-

ciis me-8, me-10 da me-14 muxlebis darRvevas.

zemoxsenebulidan gamomdinare, sasamarTlo:

1. adgens, Teqvsmeti xmiT erTis winaaRmdeg, rom adgili ar hqonia kon-

venciis me-9 muxlis darRvevas;

2. adgens, Teqvsmeti xmiT erTis winaaRmdeg, rom adgili ar hqonia kon-

venciis pirveli damatebiTi oqmis me-2 muxlis pirveli winadadebis 

darRvevas;

3. adgens, erTxmad, rom adgili ar hqonia konvenciis me-8 muxlis dar-

Rvevas;

4. adgens, erTxmad, rom adgili ar hqonia konvenciis me-10 muxlis dar-

Rvevas;

5. adgens, erTxmad, rom adgili ar hqonia konvenciis me-14 muxlis dar-

Rvevas.

Sesrulebulia inglisur da frangul enebze da gamocxadebulia 

sajaro mosmenaze strasburgSi, adamianis uflebaTa SenobaSi, 2005 wlis 

10 noembers.

lucius vildhaberi   t.l. erli

       prezidenti    registratoris moadgile

konvenciis 45-e muxlis me-2 punqtisa da sasamarTlos reglamentis 

74-e wesis me-2 punqtis Sesabamisad, gadawyvetilebas Tan erTvis Semdegi 

gancalkevebuli azrebi:

(a) b-ni rozakisisa da q-ni vajiCis erToblivi Tanmxvedri azri;

(b) q-ni tulkensis gansxvavebuli azri.
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mosamarTleebis rozakisisa da vajiCis erToblivi Tanmxvedri azri

Cven veTanxmebiT umravlesobas, rom am konkretul saqmeSi adgili 

ar hqonia konvenciis me-9 muxlis darRvevas. Cven aseve mxari davuWireT 

saboloo azrs, rom adgili ar hqonia konvenciis pirveli damatebiTi 

oqmis me-2 muxlis pirveli winadadebis darRvevas, ZiriTadad imitom, 

rom gadawyvetilebis teqsti imgvaradaa formulirebuli, rom rTulia 

am ori dadgenilebis erTmaneTisagan gamoyofa. rogorc gadawyvetile-

baSia aRniSnuli, `... saqmis analizi, ganaTlebis uflebaze miTiTebiT, am 

SemTxvevaSi ar SeiZleba ganvacalkeoT sasamarTlos mier me-9 muxlTan 

dakavSirebiT miRebuli daskvnisagan ..., radgan am debulebis Tanaxmad 

mxedvelobaSi miRebuli analizi aSkarad gamoiyeneba pirveli damate-

biTi oqmis me-2 muxlis Sesabamisad gakeTebul saCivarTan mimarTebaSi, 

romelic moicavs gansaxilveli maregulirebeli normebis kritikas da 

es kritika iRebs imave formas, rogorsac me-9 muxlis misamarTiT ga-

moTqmuli kritika~ (punqti 157).

Tumca sinamdvileSi Cven im azrisa varT, rom saqme unda ganxilu-

liyo mxolod me-9 muxlTan mimarTebaSi, rogorc es gakeTda palatis 

gadawyvetilebaSi. rogorc vxedavT, sasamarTlos winaSe dayenebuli 

ZiriTadi sakiTxi iyo saxelmwifos mxridan Careva ganmcxadeblis ufle-

baSi, universitetSi etarebina Tavsaburavi da amiT sajarod gaemJRavne-

bina Tavisi religiuri rwmena. amgvarad, ZiriTadi sakiTxi winamdebare 

saqmeSi swored misi religiuri Tavisuflebis dacva iyo, rasac gulisx-

mobs konvenciis me-9 muxli. me-9 muxli, am garemoebebSi, aSkarad aris lex 
specialis, romelic faravs saqmis faqtebs, da ganmcxadeblis mier pirveli 

damatebiTi oqmis me-2 muxlis safuZvelze gakeTebuli damatebiTi saCi-

vari imave faqtebTan dakavSirebiT Tumca aSkarad dasaSvebia, magram 

konvenciis Tanaxmad ar warmoSobs calke sakiTxs.

mosamarTle tulkensis gansxvavebuli azri

sxvadasxva mizezebis gamo me ar daveTanxme umravlesobis azrs kon-

venciis me-9 muxlTan da pirveli damatebiTi oqmis me-2 muxlTan dakav-

SirebiT, romelic exeba ganaTlebis uflebas. Tumca srulad veTanxmebi 

sasamarTlos dadgenilebas imasTan dakavSirebiT, rom am ukanaskneli 

debulebis farglebi moicavs umaRles da sauniversiteto ganaTlebas.

A. religiis Tavisufleba

1. rac Seexeba gadawyvetilebaSi xSirad naxseneb zogad principebs, 

aris sakiTxebi, romlebzec srulad veTanxmebi umravlesobas (ix. gadaw-

yvetilebis punqtebi 104 - 108). konvenciis me-9 muxliT garantirebuli 

religiis Tavisufleba `Zvirfasi faseulobaa~ ara marto morwmune-

TaTvis, aramed aTeistTa, agnostikosTa, skeptikosTa da sxvaTaTvisac. 

marTalia, rom konvenciis me-9 muxli ar icavs religiiT an rwmeniT 
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motivirebul da STagonebul yvela qmedebas da rom demokratiul 

sazogadoebebSi, sadac mosaxleobaSi sxvadasxva religiebi Tanaarsebo-

ben, SesaZloa aucilebeli iyos sakuTari religiis an rwmenis gamJRavne-

baze SezRudvebis daweseba, raTa moxdes sxvadasxva jgufebis interesTa 

SeTanxmeba da yvelas rwmenis pativiscemis uzrunvelyofa (ix. gadaw-

yvetilebis punqti 106). pluralizmi, tolerantoba da farTo Tval-

Taxedva demokratiuli sazogadoebis niSnebia da iwvevs konkretul 

Sedegebs. maTgan pirveli is aris, rom demokratiuli sazogadoebis es 

idealebi da Rirebulebebi aseve unda efuZnebodes dialogsa da kompro-

misis suliskveTebas, rac aucileblad iwvevs individTa mxridan ormxriv 

daTmobas. meore Sedegia, rom aseT SemTxvevebSi organoTa roli is ki 

ar aris, rom pluralizmis aRmofxvriT daZabulobis mizezebi gaaqron, 

aramed, rogorc sasamarTlom bolo dros gaimeora, uzrunvelyon, rom 

dapirispirebulma jgufebma erTmaneTis mimarT tolerantoba gamoiCinon 

(Ouranio Toxo and Others v. Greece, 2005 wlis 20 oqtombris gadawyvetileba, 

punqti 40).

2. roca umravlesobam aRiara, rom islamuri Tavsaburavis tarebis 

akrZalva universitetis teritoriaze warmoadgenda Carevas ganmcxadeb-

lis uflebaSi, konvenciis me-9 muxlis Tanaxmad gaemJRavnebina sakuTari 

religia da rom akrZalva gaTvaliswinebuli iyo kanoniT da emsaxure-

boda kanonier mizans – am saqmeSi sxvaTa uflebebisa da Tavisufle-

bebis da sajaro wesrigis dacvas – ZiriTad sakiTxad iqca, iyo Tu 

ara aseTi Careva `aucilebeli demokratiuli sazogadoebisaTvis~. misi 

xasiaTidan gamomdinare, sasamarTlos mimoxilva Sesrulebuli unda iqnes 

in concreto, sam kriteriumze miTiTebiT: pirveli, iyo Tu ara saTanado Ca-

reva, romelsac unda SeZleboda riskis qveS myofi kanonieri interesis 

dacva; meore, yvelaze naklebad zRudavda Tu ara arCeuli RonisZieba 

gansaxilvel uflebas an Tavisuflebas; da bolos, iyo Tu ara RonisZie-

ba proporciuli, sakiTxi, romelic moiTxovs sapirispiro interesTa 

dabalansebas1.

umravlesobis midgomas safuZvlad udevs Sefasebis zRvari, 

romelsac, aRiarebulia, rom floben erovnuli organoebi da romelic, 

inter alia, gamoxatavs cnebas, rom isini `ukeTes mdgomareobaSi~ arian, 

raTa gadawyviton, rogor Seasrulon mgrZnobiare sferoebSi ufro kar-

gad konvenciiT dakisrebuli valdebulebebi (ix. gadawyvetilebis punq-

ti 109). sasamarTlos iurisdiqcia, ra Tqma unda, qvemdebarea da misi 

funqcia konfliqtTa mogvarebis sayovelTao formebis daweseba ar aris, 

gansakuTrebiT `eklesiebsa da saxelmwifos Soris delikaturi urTier-

Tobis dawesebis sakiTxSi~ (Cha’are Shalom Ve Tsedek v. France, 2000 wlis 

27 ivnisis gadawyvetileba, punqti 84), miuxedavad imisa, rom ramdenime 

sxva gadawyvetilebaSi religiur jgufebs Soris konfliqtebis Sesaxeb 

sasamarTlos yovelTvis igive samarTlebrivi SezRudvebi ar dauwesebia 

1 S. VAN DROOGHENBROECK, ‘LA PROPORTIONNALITÉ DANS LE DROIT DE LA CONVENTION européenne des 

droits de l’homme. Prendre l’idée simple au sérieux.’, Brussels, Bruylant, 2001.
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(Serif v. Greece, 1999 wlis 14 dekembris gadawyvetileba; Metropolitan Church 
of Bessarabia and Others v. Moldova, 2001 wlis 13 dekembris gadawyvetileba). 

Sesabamisad, absoluturad veTanxmebi im mosazrebas, rom sasamarTlom 

unda scados universalurobisa da gansxvavebulobis erTmaneTTan misa-

dageba da misi funqcia ar aris romelime religiuri modelis Sesaxeb 

azris gamoxatva.

3. me albaT SevZlebdi gameziarebina Sefasebis zRvris midgoma, rom 

ara ori faqtori, romlebmac sagrZnoblad Seamcires misi mniSvneloba 

am saqmeSi. pirveli exeba umravlesobis mier moxmobil arguments farTo 

zRvris gasamarTleblad, kerZod ki saxelmwifoebSi saganmanaTleblo 

dawesebulebebSi religiuri simboloebis tarebis regulirebis Sesaxeb 

gansxvavebuli praqtikis arsebobas da, amgvarad, am sferoSi evropuli 

konsensusis ararsebobas. SedarebiTi samarTlis wyaroebi amgvari daskv-

nis gakeTebis uflebas ar iZlevian, radgan arc erT wevr saxelmwifoSi 

religiuri simbolos tarebaze SezRudva sauniversiteto ganaTlebaze 

ar vrceldeba, radgan iq mowifuli axalgazrdebi swavloben, romlebic 

naklebad eguebian zewolas. meore faqtori exeba evropul zedamxed-

velobas, romelic Tan sdevs Sefasebis zRvris gamoyenebas da romelic, 

Tumca imaze naklebia, vidre erovnuli organoebis xelSi Sefasebis 

zRvris ararsebobisas, mainc mxardamxar mihyveba mas. Tumca, sxva SemTx-

vevebSi, TurqeTis istoriuli warsulis garda, evropuli zedamxedv-

eloba gadawyvetilebaSi ubralod ar aris xolme naxsenebi. magram am 

ganacxadSi aRniSnuli sakiTxi, romlis mniSvnelobac konvenciiT garan-

tirebuli religiis Tavisuflebis uflebisaTvis aSkaraa, ubralod `ad-

gilobrivi~ ki ara, yvela wevri saxelmwifosTvis mniSvnelovani sakiTxia. 

evropuli zedamxedveloba ki, Sesabamisad, SeuZlebelia Tavidan iqnes 

acilebuli ubralod Sefasebis zRvris moxmobisas.

4. ra safuZvlebs emyareboda Tavsaburavis tarebis akrZalvis gziT 

ganmcxadeblis religiis TavisuflebaSi Careva? winamdebare saqmeSi, mxo-

lod erovnuli organoebisa da sasamarTloebis mier miTiTebul mizeze-

bze dayrdnobiT, umravlesoba zogadi da abstraqtuli terminebiT gamo-

yofs or arguments: sekularizmsa da Tanasworobas. me srulad viziareb 

am principebs, magram ar veTanxmebi am saqmeSi maTi gamoyenebis meTodebs 

da Tavsaburavis tarebis praqtikasTan dakavSirebiT maTi interpreta-

ciis xerxebs. me mjera, rom demokratiul sazogadoebaSi saWiroa seku-

larizmis, Tanasworobisa da Tavisuflebis principebis harmonizeba da 

ara romelimesaTvis upiratesobis miniWeba.

5. rac Seexeba, pirvel rigSi, sekularizms, vimeoreb, rom mas miviC-

nev arsebiT principad, romelic, rogorc 1989 wlis 7 martis sakonsti-

tucio sasamarTlos gadawyvetilebaSi iqna dadgenili, udavod aucile-

belia TurqeTSi demokratiuli sistemis dasacavad. Tumca religiuri 

Tavisuflebac ZiriTadi principia demokratiul sazogadoebebSi. Sesa-

bamisad, is faqti, rom didma palatam aRiara sekularizmis principis 

Zala, ar aTavisuflebda mas valdebulebisagan, daedgina, rom islamuri 

Tavsaburavis tarebis akrZalva, risi msxverplic gaxda ganmcxadebeli, 
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aucilebeli iyo am principis dacvis uzrunvelsayofad da, Sesabamisad, 

akmayofilebda `seriozul socialur saWiroebas~. mxolod arasadavo 

faqtebsa da mizezebs, romelTa legitimuroba eWvs – da ara ubralod 

wuxilsa da SiSs – miRmaa, ZaluZs daakmayofilos es moTxovnebi da 

gaamarTlos konvenciiT garantirebul uflebaSi Careva. ufro metic, 

rodesac adgili aqvs ZiriTad uflebaSi Carevas, sasamarTlos prece-

dentuli samarTali naTlad adgens, rom ubralo mtkiceba sakmarisi ar 

aris, is ganmtkicebuli unda iqnes konkretuli magaliTebiT (Smith and 
Grady v. the United Kingdom, 1999 wlis 27 seqtembris gadawyvetileba, pun-

qti 89). msgavsi magaliTebi winamdebare saqmeSi ar mouxmiaT.

6. konvenciis me-9 muxlis Tanaxmad, Tavisufleba, romelsac es mux-

li moicavs, aris ara adamianis Tavisufleba, hqondes religia (Sinagani 

rwmena), aramed gaamJRavnos sakuTari religia (am rwmenis gamoxatva). 

miuxedavad imisa, rom sasamarTlo icavda (SesaZloa, Zalian icavda) re-

ligiur ganwyobebs (Otto-Preminger-Institut v. Austria, 1994 wlis 20 seqtemb-

ris gadawyvetileba; Wingrove v. the United Kingdom, 1996 wlis 25 noembris 

gadawyvetileba), igi naklebad iCenda survils, Careuliyo religiuri 

ritualebis aRsrulebasTan dakavSirebul saqmeebSi (Cha’are Shalom Ve 
Tsedek v. France, 2000 wlis 27 ivnisis gadawyvetileba; Dahlab v. Switzerland, 
2001 wlis 15 Tebervlis gadawyvetileba), rac iRebs dacvis qvemdebare 

formas (ix. gadawyvetilebis punqti 105). faqtobrivad,  es aris reli-

giis Tavisuflebis aspeqti, romelsac sasamarTlo dRemde ar dapiris-

pirebia da arasodes hqonia SesaZlebloba, Camoeyalibebina sakiTari azri 

religiuri RvTismsaxurebis garegani simboloebis Sesaxeb, rogoricaa 

tansacmlis niSnulebi, romelTa simboluri mniSvneloba seriozulad 

gansxvavdeba Sesabamisi rwmenis mixedviT2.

7. saqmeze Refah Partisi and Others v. Turkey 2003 wlis 13 Tebervlis 

gadawyvetilebaze miTiTebiT ganaCeniSi dadgenili iqna: `midgoma, ro-

melic pativs ar scems am [sekularizmis] princips, yvela SemTxvevaSi ar 

moicavs religiis gamJRavnebis Tavisuflebas da daculi ar aris kon-

venciis me-9 muxliT (ix. punqti 114). amgvarad, umravlesobam daadgina, 

rom Tavsaburavis tareba ewinaaRmdegeba sekularizmis princips. amiT 

umravlesobam sakuTari pozicia Camoayaliba sakiTxze, romelic serio-

zuli debatebis sagans warmoadgenda, saxeldobr, Tavsaburavis tarebis 

mniSvnelobasa da mis damokidebulebaze sekularizmis principTan3.

winamdebare saqmeSi am tipis zogadi Sefaseba qmnis sul mcire sam 

sirTules. pirveli, gadawyvetileba ar saubrobs ganmcxadeblis argumen-

tze _ romelzec mTavrobas ar ukamaTia _ rom mis mizans ar warmoadgen-

da sekularizmis principis (romelsac igi eTanxmeboda) sadavod gaxda. 

meore, ar arsebobs mtkicebuleba imis saCveneblad, rom ganmcxadebeli 

 2  E. BREMS, The Approach of the European Court of Human Rights to Religion, ix.  Th. MARAUHN (ed.), ‘Die Rechtsstellung 

des Menschen im Völkerrecht. Entwicklungen und Perspektiven’, Tübingen, Mohr Siebeck, 2003, gv. 1 et seq.

 3  E. BRIBOSIA and I. RORIVE, ‘Le voile à l’école : une Europe divisée’, Revue trimestrielle des droits de l’homme, 2004, 

gv. 958.
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Tavisi qceviT am princips ewinaaRmdegeboda. es aris testi, romelsac 

sasamarTlo yovelTvis iyenebda sakuTar praqtikaSi (Kokkinakis v. Greece, 
1993 wlis 25 maisis gadawyvetileba; United Communist Party of Turkey and 
Others v. Turkey, 1998 wlis 30 ianvris gadawyvetileba). da bolos, gadaw-

yvetileba erTmaneTisgan ar asxvavebs maswavleblebsa da studentebs, 

maSin, roca 2001 wlis 15 Tebervlis gadawyvetilebaSi saqmeze Dahlab v. 
Switzerland, romelic exeba maswavlebels, sasamarTlo mkafiod xazs us-

vams maswavleblis mier Tavsaburavis tarebis samodelo aspeqts (gv.14). 

roca sekularizmis principi moiTxovs, rom ganaTleba uzrunvelyofili 

iqnes romelime religiis gamoxatvis gareSe da roca es savaldebuloa 

maswavleblebisa da sajaro mosamsaxureTaTvis, radgan maT sakuTari 

surviliT daikaves adgilebi neitralur garemoSi, me meCveneba, rom mo-

swavleTa da studentTa mdgomareoba gansxvavebuli unda iyos.

8. religiis gamJRavnebis Tavisufleba moiTxovs, rom yvelas mieces 

ufleba, gamoiyenos es ufleba, damoukideblad an koleqtivSi, sajarod 

an piradad, da igi eqvemdebareba ormag pirobas: ar unda Selaxos sxvaTa 

uflebebi da Tavisuflebebi da safrTxe ar unda Seuqmnas sajaro wes-

rigs (me-9 muxlis me-2 punqti).

rac Seexeba pirvel pirobas, igi daculi iqneboda, Tu Tavsaburavi, 

romelsac ganmcxadebeli religiuri simbolos saxiT atarebda, iqne-

boda gamaRizianebeli an agresiuli an gamoyenebuli iqneboda zewolis 

iaraRad, reaqciis gamosawvevad, prozelitizmisa Tu propagandisaTvis 

da Zirs gamouTxrida _ an miznad eqneboda dasaxuli Ziris gamoTxra _ 

sxvaTa rwmenisaTvis. Tumca mTavroba am arguments ar iSveliebda da 

sasamarTlos winaSe aranairi mtkicebuleba ar arsebobda, romelic mas 

daarwmunebda, rom q-n sahinis amgvari zraxvebi amoZravebda. rac Seexeba 

meore pirobas, arasodes yofila warmodgenili an demonstrirebuli 

argumenti, rom ganmcxadeblis mier Tavsaburavis tarebis Sedegad adgi-

li hqonda saswavlo procesis an universitetis yoveldRiuri cxovrebi-

saTvis xelis SeSlas an raime uwesrigo qmedebas. marTlac, mis mimarT 

disciplinuri samarTalwarmoeba ar aRZrula.

9. magram umravlesoba imeorebs, rom `islamuri Tavsaburavis Sesa-

xeb sakiTxis TurqeTis konteqstSi ganxilvisas gaTvaliswinebuli unda 

iqnes is zemoqmedeba, rac religiur valdebulebad aRqmuli an aRi-

arebuli amgvari simboloebis tarebam SeiZleba gamoiwvios maTze, vinc 

irCevs, es simboloebi ar ataros~ (ix. punqti 115).

Tu religiis Tavisuflebis uflebis dacvisas mxedvelobaSi ar mi-

iReba konteqsti, me ar mimaCnia, sasamarTlos precedentul samarTalze 

dayrdnobiT, rom is SesaZlo efeqti, romelic Tavsaburavis tarebam 

simbolos saxiT SeiZleba moaxdinos maTze, vinc mas ar atarebs, akmayo-

filebdes seriozul socialur saWiroebas. Mutatis mutandis, gamoxatvis 

Tavisuflebis sakiTxSi (me-10 muxli) sasamarTlos arasodes uRiarebia, 

rom gamoxatvis Tavisuflebis uflebiT sargeblobaSi Careva SeiZleba 

gamarTlebuli iqnes im faqtiT, rom esa Tu is idea an Sexeduleba ga-

ziarebuli ar iqna yvelas mier da SesaZloa Seuracxyos kidec vinme. 
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bolodroindel, 2003 wlis 4 dekembris gadawyvetilebaSi saqmeze Gündüz 
v. Turkey sasamarTlom daadgina, rom adgili hqonda gamoxatvis Tavisuf-

lebis darRvevas, rodesac muslimani religiuri lideri dapatimrebu-

li iqna TurqeTSi sekularuli reJimis uxeSad gakritikebisaTvis, roca 

igi SariaTis kanonebis SemoRebas mouwodebda da mxolod sekularuli 

xelisuflebis organoebis mier registrirebuli qorwinebis Sedegad 

dabadebul bavSvebs `nabiWvrebi~ uwoda. amgvarad, Tavsafris mSvidobi-

anad tarebiT sakuTari religiis gamJRavneba SeiZleba akrZaluli iqnes 

maSin, roca imave konteqstSi SeniSvnebi, mimarTuli religiuri SuRlis 

gasaRviveblad, daculia gamoxatvis TavisuflebiT4.

10. faqtobrivad, sasamarTlos azriT, gansaxilveli maregulirebe-

li normebis _ `universitetSi pluralizmis SesanarCuneblad gankuTv-

nili RonisZiebis~ _ gamarTlebaa is safrTxe, romelsac warmoSoben 

`eqstremistuli politikuri moZraobebi~, `sazogadoebisTvis Tavi-

anTi religiuri simboloebisa da religiur principebze dafuZnebuli 

sazogadoebis ideis~ Tavs moxvevas rom cdiloben (ix. gadawyvetilebis 

punqti 115). sasamarTlom amas ukve mohfina naTeli 2003 wlis 13 Teberv-

lis gadawyvetilebaSi saqmeze Refah Partisi and Others v. Turkey, sadac man 

daadgina: `qveyanaSi, rogoricaa TurqeTi, sadac mosaxleobis umravle-

soba erT religias aRiarebs, universitetebSi gatarebuli RonisZiebebi, 

romlebic emsaxureba religiuri fundamentalizmis mimdevari moZrao-

bebis mier zewolisagan im studentebis dacvas, romlebic ar aRiareben 

am religias an sxva religias miekuTvnebian, gamarTlebulia konvenciis 

me-9 muxlis me-2 punqtiT~ (punqti 95).

maSin, roca yvela eTanxmeba radikaluri islamizmis Tavidan aci-

lebis saWiroebas, am msjelobas SeiZleba mainc seriozuli winaaRmde-

goba Seeqmnas. ubralod Tavsaburavis tareba ar SeiZleba asocirebuli 

iqnes fundamentalizmTan da aucilebelia, erTmaneTisagan ganvasxvavoT 

pirebi, romlebic atareben Tavsaburavs, da `eqstremistebi~, romlebic 

cdiloben Tavsaburavis, iseve, rogorc sxva religiuri simboloebis, 

Tavs moxvevas. yvela qali, romelic Tavsaburavs atarebs, fundamenta-

listi ar aris da araferi amtkicebs, rom ganmcxadebeli iziarebda fun-

damentalistur Sexedulebebs. is aris axalgazrda zrdasruli qali da 

universitetis studenti da gonivrulad mosalodnelia, gaaCndes unari, 

gauZlos zewolas. amasTan dakavSirebiT aRiniSna, rom gadawyvetilebaSi 

ver aris moyvanili amgvari zewolis konkretuli magaliTi. ganmcxadeb-

lis piradi interesi, esargebla religiis Tavisuflebis uflebiT da 

garegani simboloebiT gaemJRavnebina sakuTari religia, SeuZlebelia 

srulad gadafaros eqstremizmTan brZolis sajaro interesma5.

11. rac Seexeba Tanasworobas, umravlesoba aqcents akeTebs qalTa 

uflebebisa da sqesTa Tanasworobis dacvaze (ix. gadawyvetilebis punq-

tebi 115 da 116). sapirispiro midgomiT, Tavsaburavis tareba miCneulia 

4 S. VAN DROOGHENBROECK, ‘Strasbourg et le voile’, Journal du juriste, 2004, # 34, gv. 10.

5 E. BRIBOSIA and I. RORIVE, ‘Le voile à l’école : une Europe divisée’, op. cit., gv. 960.
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qalTa gaucxoebis sinonimad. Sesabamisad, Tavsaburavis tarebis akrZal-

va aRiqmeba mamakacTa da qalTa Tanasworobis xelSewyobad. Tumca ra 

akavSirebs erTmaneTTan akrZalvasa da sqesTa Tanasworobas? gadawy-

vetilebaSi es ar aris naTqvami. marTlac, ra aris Tavsaburavis tarebis 

mniSvneloba? rogorc aRiniSna germaniis sakonstitucio sasamarTlos 

2003 wlis 24 seqtembris gadawyvetilebaSi6, Tavsaburavis tarebas erTi 

mniSvneloba ara aqvs; es aris Cveuleba, romelic dakavSirebulia sxva-

dasxva mizezebTan. es simbolurad aucileblad ar asaxavs qalebis ma-

makacebze damokidebulebas da mavanni amboben, rom rig SemTxvevebSi 

SeiZleba gaxdes qalTa emansipaciis saSualeba. rac aklia am debatebs, 

esaa qalTa azri, rogorc maTi, vinc Tavsaburavs atarebs, aseve maTic, 

vinc uari Tqva mis tarebaze.

12. am sakiTxTan dakavSirebiT didi palata moixmobs Tavis 2001 

wlis 15 Tebervlis gadawyvetilebas saqmeze Dahlab v. Switzerland da moh-

yavs citata, Cemi azriT, am gadawyvetilebis yvelaze sadavo nawilidan, 

kerZod, aRniSnavs, rom Tavsaburavis tareba warmoadgens ̀ Zlevamosil gare-

gan simbolos~, romelic, `rogorc Cans, religiuri principebiTaa qalebze 

Tavsmoxveuli, rac rTulia Sejerebuli iqnes genderuli Tanasworobis 

principTan~ da rom rTulia, Cveuleba `SevajeroT tolerantobis, sxvaTa 

pativiscemis da, yvelaze metad, Tanasworobisa da diskriminaciis akrZal-

vis principebTan, romlebic demokratiul sazogadoebaSi yvela maswavle-

belma unda gadasces Tavis moswavleebs~ (ix. gadawyvetilebis punqti 111).

sasamarTlos funqcia ar aris, gaakeTos amgvari Sefaseba, am SemTx-

vevaSi erTmxrivi da negatiuri, religiis an religiuri RvTismsaxurebis 

Sesaxeb, iseve, rogorc misi funqcia ar aris zogadi da abstraqtuli 

saxiT gadawyvitos Tavsaburavis tarebis mniSvneloba an ganmcxadebels 

Tavs moaxvios sakuTari Sexedulebebi. ganmcxadebelma, axalgazrda zrda-

srulma studentma, ganacxada _ da araferi amtkicebs, rom rac Tqva, 

simarTle ar aris – rom Tavsaburavs atarebda sakuTari surviliT. 

amasTan dakavSirebiT me ver vxedav, sqesTa Tanasworobis principiT 

rogor unda iyos gamarTlebuli qalisTvis imis akrZalva, misdios am 

Cveulebas, romelic, sapirispiro mtkicebulebis ararsebobisas, man 

TviTon Tavisuflad SeiTvisa. Tanasworoba da diskriminaciis akrZalva 

subieqturi uflebebia, romlebic unda darCes maTi kontrolis qveS, 

vinc uflebamosilia, isargeblos am uflebebiT. am tipis `paternaliz-

mi~ winaaRmdegobaSi modis sasamarTlos precedentul samarTalTan, 

romelmac me-8 muxlis safuZvelze namdvili personaluri avtonomiis 

ufleba Camoayaliba (Keenan v. the United Kingdom, 2001 wlis 3 aprilis 

gadawyvetileba, punqti 92; Pretty v. the United Kingdom, 2002 wlis 29 apri-

lis gadawyvetileba, punqtebi 65-67; Christine Goodwin v. the United Kingdom, 

2002 wlis 11 ivlisis gadawyvetileba, punqti 90)7. da bolos, Tu Tavsa-

6 germaniis federaluri sakonstitucio sasamarTlo, 2003 wlis 24 seqtembris 

meore ganyofilebis gadawyvetileba, 2BvR 1436/042.

7 S. VAN DROOGHENBROECK, ‘Strasbourg et le voile’, op. cit.
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buravis tareba namdvilad ewinaaRmdegeba qalTa da mamakacTa Tanas-

worobis princips, saxelmwifos daekisreba pozitiuri valdebuleba, 

akrZalos is yvela, rogorc sajaro, ise kerZo adgilas.8 

13. vinaidan, Cemi azriT, universitetis teritoriaze Tavsaburavis 

tarebis akrZalva ar efuZneboda Sesafer da sakmaris safuZvlebs, igi ar 

SeiZleba miviCnioT Carevad, romelic `aucilebeli iyo demokratiuli 

sazogadoebisaTvis~ konvenciis me-9 muxlis me-2 punqtis mniSvnelobiT. 

am garemoebebSi adgili hqonda konvenciiT garantirebuli ganmcxadeb-

lis religiis Tavisuflebis uflebis darRvevas.

B. ganaTlebis ufleba

14. absoluturad veTanxmebi umravlesobis gadawyvetilebas, rom 

ganmcxadeblis saCivari ganxiluli unda iqnes pirveli damatebiTi oqmis 

me-2 muxlis WrilSic. komisiis moxsenebaSi 1965 wlis 24 ivnisis saqmeze 

`belgiaSi enis gamoyenebis Sesaxeb kanonis konkretuli aspeqtebis Sesaxeb~ 

ukve aRiniSna, rom es debuleba gamoiyeneba umaRles da sauniversiteto 

ganaTlebasTan mimarTebaSi. gadawyvetileba marTebulad aRniSnavs, rom 

`ar arsebobda mkafio gamyofi xazi umaRles da sxva formis ganaTlebas 

Soris~ da uerTdeba evropis sabWos mimarTulebas `adamianis uflebebisa 

da ZiriTadi Tavisuflebebis dacvisa da demokratiis gaZlierebis saqmeSi 

umaRlesi ganaTlebis mniSvnelobisa da gadamwyveti rolis Sesaxeb~ (ix. 

gadawyvetilebis punqti 136). ufro metic, radgan ganaTlebis ufleba 

niSnavs yvela adamianis uflebas, isargeblon saganmanaTleblo saSuale-

bebiT,  didi palata aRniSnavs, rom saxelmwifos, romelmac umaRlesi 

saganmanaTleblo dawesebulebebi daaarsa, `daekisreba valdebuleba, uz-

runvelyos am saSualebebis xelmisawvdomobis qmediTi ufleba~, diskri-

minaciis gareSe (ix. gadawyvetilebis punqti 137).

15. magram Tumca didi palata xazs usvams, rom demokratiul sazoga-

doebaSi ganaTlebis ufleba adamianis sxva uflebebisagan ganuyofelia 

(ix. gadawyvetilebis punqti 137), gasakviri da dasanania, rom Semdgom igi 

ganmcxadebels arTmevs am uflebas iseTi safuZvliT, romelic me arc Se-

saferad da arc sakmarisad ar meCveneba. ganmcxadebeli, religiuri safuZ-

vliT, ar cdilobda bodiSi mieRo raime qmedebisaTvis da ar iTxovda 

cvlilebebis Setanas sauniversiteto kursebSi, romlebsac igi eswreboda 

(gansxvavebiT saqmisagan Kjeldsen, Busk, Madsen and Pedersen v. Denmark, 1976 
wlis 7 dekembris gadawyvetileba). mas ubralod surda daesrulebina swav-

la imave pirobebSi, romlebic hqonda universitetSi Caricxvisa da sauni-

versiteto karieris pirvel wlebSi, roca igi Tavisufali iyo, yovelgvari 

problemis gareSe etarebina Tavsaburavi. me mimaCnia, rom ganmcxadeblisaT-

vis leqciebsa da gamocdebze (romlebic medicinis fakultetis kursebis 

nawils warmoadgenda) daswrebis akrZalviT mas de facto Seelaxa universite-

tis xelmisawvdomobis ufleba da, Sesabamisad, ganaTlebis uflebac.

8 E. BRIBOSIA da I. RORIVE, ‘Le voile à l’école : une Europe divisée’, op. cit., gv. 962.
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16. didma palatam `analogiurad~ Camoayaliba samotivacio nawili 

konvenciis me-9 muxlis Tanaxmad dawesebuli Carevis Sesaxeb da daad-

gina, rom ganaTlebis uflebasTan dakavSirebiT gakeTebuli analizi `ar 

SeiZleba am SemTxvevaSi gamovyoT me-9 muxlTan mimarTebaSi sasamarT-

los mier miRweuli daskvnebisagan~, radgan am debulebiT mxedvelo-

baSi miRebuli Sexedulebebi `zustad gamoiyeneba pirveli damatebiTi 

oqmis me-2 muxlis Tanaxmad gakeTebul saCivarTan mimarTebaSi~ (ix. 

gadawyvetilebis punqti 157). amasTan dakavSirebiT mimaCnia, rom palata 

udavod marTali  iyo, roca Tavis 2004 wlis 30 noembris gadawyvetile-

baSi daadgina, rom `calke ganxilvis sagani~ ar warmoiSoboda pirveli 

damatebiTi oqmis me-2 muxlTan dakavSirebiT, radgan garemoebebi da ar-

gumentebi emTxveoda me-9 muxlTan dakavSirebiT ganxilul garemoebebsa 

da argumentebs, romelTa mimarTac sasamarTlom  daadgina, rom adgili 

ar hqonia darRvevas.

rogoric ar unda iyos pozicia, me ar makmayofilebs is, rom religi-

uri Tavisuflebis mimarT gakeTebuli motivacia `srulad gamoiyene-

ba~ ganaTlebis uflebasTan mimarTebaSi. cnobilia, rom es ukanaskneli 

ufleba absoluturi ar aris da SeiZleba daeqvemdebaros SezRudvebs, 

im pirobiT, rom isini imdenad ar Seamcireben am uflebis farglebs, 

rom daakargvinon arsi da efeqturoba. es SezRudvebi aseve winaaRmde-

gobaSi ar unda movides konvenciiT gaTvaliswinebul sxva uflebebTan, 

radgan konvenciis debulebebi miCneulia erTianobad. amas garda, Se-

fasebis zRvari negatiuri valdebulebebisas ufro viwroa da sasamarT-

lom, nebismier SemTxvevaSi, ukanasknel saSualebad unda ganixilos, iqna 

Tu ara daculi konvenciis moTxovnebi. da bolos, SezRudva ganaTlebis 

uflebis Sesabamisi mxolod maSin iqneba, Tu gamoyenebul saSualebebsa 

da im mizans Soris, romelsac isini emsaxurebian, proporciuli ur-

TierTdamokidebuleba iarsebebs.

17. ra mdgomareoba iyo winamdebare saqmeSi? me aq ar mivyvebi de-

batebs religiis Tavisuflebis uflebasTan dakavSirebiT, aramed Semovi-

farglebi ganmcxadeblis ganaTlebis uflebaze dawesebuli SezRudvebis 

proporciulobasTan dakavSirebiT damatebiTi elementebis aRniSvniT.

imiT daviwyeb, rom universitetis organoebs, sanam ganmcxadebels 

leqciebsa da gamocdebze daSvebaze uars etyodnen, sxva saSualebebi 

unda gamoeyenebinaT, unda daerwmunebinaT igi (magaliTad, mediaciis 

gziT), uari eTqva Tavsaburavis tarebaze da ise gaegrZelebina swav-

la, anda unda uzrunveleyoT sajaro wesrigis SenarCuneba univer-

sitetis teritoriaze, Tu igi aSkarad riskis qveS idga.9 saqme is aris, 

rom aranairi mcdeloba ar yofila, gamoeyenebinaT iseTi RonisZiebebi, 

romelTac naklebad mtkivneuli efeqti eqneboda ganmcxadeblis gana-

Tlebis uflebaze. Cemi meore argumenti is aris, rom ganmcxadeblis 

mier leqciebze daswrebis daqvemdebarebiT im pirobaze, rom uari eTqva 

 9 O. DE SCHUTTER AND J. RINGELHEIM, ‘La renonciation aux droits fondamentaux. La libre disposition du soi et le règne 

de l’échange’, CRIDHO Working paper series 1/2005.
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Tavsaburavis tarebaze da am moTxovnis daucvelobis SemTxvevaSi uni-

versitetSi daswrebis akrZalviT administraciam ganmcxadebeli aiZula, 

qveyana daetovebina da swavla daesrulebina venis universitetSi. mas, 

amgvarad, alternativa aRar darCa. Tumca 2000 wlis 27 ivnisis gadawy-

vetilebaSi saqmeze Cha’are Shalom Ve Tsedek v. France alternatiuli gzis 

arseboba erT-erTi faqtori iyo, romelic sasamarTlom mxedveloba-

Si miiRo imis dadgenisas, rom adgili ar hqonda konvenciis darRve-

vas (punqtebi 80-81). da bolos, didma palatam sasworze ar dado sapi-

rispiro interesebi, kerZod ki, erTis mxriv, ganmcxadeblis mier miRe-

buli zarali, romelsac sakuTari religiuri aRmsareblobis gamo ara 

marto SesaZlebloba CamoerTva, TurqeTSi swavla daesrulebina, aramed 

aseve, misTvis SeuZlebeli Canda samSobloSi dabruneba da sakuTari 

profesiiT muSaoba, im siZneleebis gaTvaliswinebiT, rac iq arsebobda 

ucxouri diplomis aRiarebasTan dakavSirebiT, da, meores mxriv, Turqe-

Tis sazogadoebis mier ganmcxadeblisaTvis universitetis teritoriaze 

Tavsaburavis tarebis akrZalviT miRebuli sargebeli.

am garemoebebSi gonivrulad SeiZleba gakeTdes daskvna, rom 

ganmcxadeblisaTvis leqciebsa da gamocdebze daswrebis akrZalva da 

Semdgom universitetidan garicxva araefeqturs xdida mis uflebas ga-

naTlebaze da, Sesabamisad, akninebda Tavad am uflebis arss.

18. garda amisa, ismis kiTxva, ganaTlebis uflebis amgvari SezRud-

va, saboloo jamSi, xom ar utoldeboda ganmcxadeblis mimarT religi-

uri safuZvliT diskriminaciis irib daSvebas. Tavis 2005 wlis 4 oqtomb-

ris #1464 (2005) rezoluciaSi evropis sabWos saparlamento asambleam 

wevr saxelmwifoebs Seaxsena, rom mniSvnelovani iyo `maT teritoriaze 

mcxovrebi yvela qalis srulad dacva religiuri an religiasTan dakav-

Sirebuli safuZvliT maTi uflebebis darRvevisagan~.

19. ufro Rrmad rom ganvsajoT, sekularizmisa da Tanasworobis 

saxeliT ganmcxadeblis universitetidan garicxvis daSvebiT umravle-

sobam aRiara misi garicxva zustad iseTi tipis liberaluri garemodan, 

sadac aseTi Rirebulebebis namdvili mniSvneloba SeiZleba Camoyalib-

des da ganviTardes. universiteti uzrunvelyofs codnis xelmisawvdo-

mobas, romelic Tavisufali da damoukidebelia yvela organosagan. am 

tipis gamocdileba ufro efeqturi saSualebaa sekularizmisa da Tanas-

worobis principebis Sesaxeb codnis asamaRleblad, vidre ara nebayo-

flobiTi, aramed Tavsmoxveuli valdebuleba. tolerantobas dafuZne-

buli dialogi religiasa da kulturebs Soris TviTon ganaTlebaa, ase 

rom ironiulia axalgazrda qalisTvis ganaTlebis uflebis CamorT-

meva Tavsaburavis gamo. qalTa Tavisuflebisa da Tanasworobis dacva 

ar niSnavs maTTvis sakuTari momavlis gadawyvetis Sansis CamorTmevas. 

akrZalvebi da garicxvebi imas asaxavs, rom es RonisZiebebi gansazRvru-

lia Rrma fundamentalizmis aRmosafxvrelad. aq, rogorc yvelgan sxva-

gan, riski nacnobia: rwmenis radikalizacia, Cumi garicxva, religiur 

skolebSi dabruneba. miwis kanoniT uaryofis gamo axalgazrda qalebi 

iZulebulni arian, daubrundnen TavianT kanons. rogorc viciT, Seuw-
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ynarebloba warmoSobs Seuwynareblobas.

20. vamTavreb imis aRniSvniT, rom es sakiTxebi aseve ganxiluli unda 

iqnes rasizmisa da Seuwynareblobis winaaRmdeg moqmedi komisiis (ECRI) 
mier 2005 wlis ivnisSi gamoqveynebul wliur moxsenebaSi Camoyalibebuli 

mimoxilvebis fonze, sadac gamoTqmulia SeSfoTeba arsebuli mtruli 

klimatis gamo im pirebis misamarTiT, romlebic arian an sxvebs miaCniaT, 

rom arian muslimanebi, da sadac aRniSnulia, rom situacia momavalSi 

yuradRebasa da moqmedebas moiTxovs.10 upirvelesad ki isev da isev unda 

gavimeoroT, rom fanatizmisa da eqstremizmis Tavidan acilebisa da aR-

mofxvris saukeTeso saSualeba adamianis uflebebis dacvaa.

10 rasizmisa da Seuwynareblobis winaaRmdeg moqmedi evropuli komisia, `wliuri 

moxseneba komisiis saqmianobis Sesaxeb, romelic moicavs periods 2004 wlis 

1 ianvridan 31 dekembramde~, doc. CRI (2005)36, strasburgi, ivnisi, 2005 w.
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karaleviCusi litvis winaaRmdeg
Karalevičius v. Lithuania
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mesame seqcia

karaleviCusi litvis winaaRmdeg

(ganacxadi # 53254/99)

ganaCeni

strasburgi

2005 wlis 7 aprili

saboloo

07/07/2005

winamdebare ganaCeni saboloo gaxdeba konvenciis 44-e muxlis 

me-2 punqtSi Camoyalibebuli debulebebis Sesabamisad. igi SeiZleba 

daeqvemdebaros redaqciul gadasinjvas.
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 adamianis uflebaTa evropuli sasamarTlo

saqmeze `karaleviCusi litvis winaaRmdeg”,

(Karalevičius v. Lithuania)

adamianis uflebaTa evropulma sasamarTlom (mesame seqciam), romelic 

palatis saxiT Seikriba da Sedgeboda Semdegi mosamarTleebisagan:

b-ni b. zupanCiCi, Tavmjdomare,

b-ni J. hedigani,

b-ni k. birsani,

q-ni m. caca-nikolovska,

q-ni r. jegeri,

b-ni i. meieri,

b-ni devid tor borgvinsoni, mosamarTleebi,

agreTve seqciis samdivnos ufrosi b-n v. bergeri,

imsjela ra gancalkevebiT 2002 wlis 6 ivnissa da 2005 wlis 17 marts,

2005 wlis 17 marts gamoitana winamdebare ganaCeni.
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procedura

1. saqme momdinareobs ganacxadidan (#53254/99), romelic warmod-

genili iqna adamianis uflebaTa evropuli komisiis (SemdgomSi ̀ komisia~) 

winaSe litvis winaaRmdeg, adamianis uflebaTa da ZiriTad Tavisufle-

baTa dacvis evropuli konvenciis (SemdgomSi `konvencia~) 25-e muxlis 

Sesabamisad, litvis moqalaqis b-ni vitautas karaleviCusis (SemdgomSi 

`ganmcxadebeli~) mier 1998 wlis 5 oqtombers.

2.  litvis mTavrobas (SemdgomSi `mTavroba~) warmoadgendnen mTav-

robis warmomadgeneli b-ni g. Svedasi (iusticiis saministro) da q-ni 

danute ioCienia (iusticiis saministro).

3.  ganmcxadebeli Cioda Siauliais winaswari patimrobis cixeSi 

patimrobis pirobebis Taobaze konvenciis me-3 muxlis Sesabamisad, 1997 

wlis 13 ivnisidan 6 agvistomde, 1999 wlis 29 ivnisidan 30 ivlisamde da 

1999 wlis 15 noembridan 30 dekembramde ukanono patimrobis Taobaze 

konvenciis me-5 muxlis Sesabamisad da konvenciis organoebTan misi mi-

moweris cenzuris Taobaze konvenciis me-8 muxlis Sesabamisad.

4.  ganacxadi gadaeca sasamarTlos 1998 wlis 1 noembers, rodesac 

ZalaSi Sevida konvenciis #11 oqmi (me-11 oqmis me-5 muxlis me-2 punqti).

5.  ganacxadi gadaeca sasamarTlos mesame seqcias (sasamarTlos regla-

mentis 52-e muxlis 1-li punqti). aRniSnul seqciaSi Seiqmna palata (regla-

mentis 26-e muxlis 1-li punqti), romelsac unda ganexila saqme (konven-

ciis 27-e muxlis 1-li punqti). b-nma p. kurisma, litvis mxridan arCeulma 

mosamarTlem, saqmis ganxilvaSi monawileobaze uari ganacxada (reglamentis 

28-e muxli). Sesabamisad, mTavrobam daniSna b-ni J. hedigani (konvenciis 27-e 

muxlis me-2 punqti da reglamentis 29-e muxlis 1-li punqti). 

6.  arsebiT ganxilvaze nawilobriv  dasaSvebobis Taobaze 2000 wlis 

17 oqtombris gadawyvetilebiT sasamarTlom ar daakmayofila ganmcxa_

deblis saCivrebis nawili.

7.  2002 wlis 6 ivnisis gadawyvetilebiT sasamarTlom  ganacxadis 

danarCeni nawili arsebiT ganxilvaze daSvebulad gamoacxada.

8. ganmcxadebelma da mTavrobam saqmis arsebiT mxaresTan dakav-

SirebiT warmoadgines TavianTi mimoxilvebi (reglamentis 59-e muxlis 

1-li punqti). 

faqtebi

I.  saqmis garemoebebi

9. ganmcxadebeli daibada 1952 wels da cxovrobs vilniusSi. 
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A. sisxlis samarTalwarmoeba

10. ganmcxadebeli eWvmitanili iyo TaRliTobis ramdenime dana-

Saulis CadenaSi 1992 wlis oqtombridan 1993 wlis oqtombramde. 1994 

wels mis winaaRmdeg aRiZra sisxlissamarTlebrivi devna sami braldebis 

_ TaRliTobis, dokumentebis ganadgurebisa da araswori angariSgebis 

_ safuZvelze. imis gamo, rom ganmcxadebeli daemala gamoZiebas, 1994 

wlis 21 noembers prokuraturam masze Zebna gamoacxada.

11. litvis xelisuflebis mier eqstradiciis moTxovnis safuZvel-

ze ganmcxadebeli daapatimres moskovSi 1996 wlis 24 seqtembers. 1996 

wlis 30 dekembers igi eqstradirebuli iqna litvaSi.

12. 1996 wlis 31 dekembers qalaq Siauliais raionulma sasamarTlom 

ganmcxadebels Seufarda winaswari patimroba 1997 wlis 31 ianvramde do-

kumentebis ganadgurebis gamo. sasamarTlom miuTiTa ganmcxadeblis gaqce-

visa da mis mier axali danaSaulis Cadenis safrTxeze. 1997 wlis 24 ianvars 

sasamarTlom patimrobis vada 1997 wlis 31 martamde gaagrZela, 28 marts 

- 1997 wlis 31 maisamde, xolo 30 maiss - 1997 wlis 13 ivnisamde.

13. 1997 wlis 5 ivniss saqme qalaq Siauliais raionul sasamarT-

los gadaeca. 1997 wlis 6 agvistos sasamarTlom ganmcxadeblis saqme 

sxdomaze ganixila. sasamarTlom imave dRes ZalaSi datova patimroba, 

ganacxada ra, rom aRmkveTi RonisZieba ucvleli unda darCeniliyo. 

patimrobis vada ar dakonkretebula.

14. 1998 wlis 10 seqtembers qalaq Siauliais raionulma sasamarT-

lom ganmcxadebels msjavri dasdo TaRliTobasa da dokumentebis ga-

nadgurebaSi, Tumca mouxsna yalbi angariSebis Sedgenis braldeba. mas 

Seefarda xuTi wliT Tavisuflebis aRkveTa qonebis konfiskaciiT. sa-

samarTlom daakisra mas 615 264 litvuri litis gadaxda miyenebuli 

zianis gamo bankis sasargeblod.

15. 1999 wlis 2 marts Siauliais saolqo sasamarTlom Secvala pirve-

li instanciis sasamarTlos ganaCeni ganmcxadeblis mimarT zianis anazRau-

rebis dakisrebis nawilSi, xolo Tanxa 476 000 litvur litamde Seamcira.

16. ganmcxadeblis sakasacio saCivris safuZvelze 1999 wlis 29 

ivniss uzenaesma sasamarTlom gaauqma zemoxsenebuli gadawyvetilebebi 

da saqme pirvel instanciaSi daabruna xelaxali ganxilvisaTvis. uzenaes 

sasamarTlos Tavis gadawyvetilebaSi ar umsjelia ganmcxadeblis winas-

wari patimrobis Taobaze.

17. 1999 wlis 30 ivliss qalaq Siauliais raionulma sasamarTlom 

ganmcxadebels, rogorc TaRliTobasa da dokumentebis ganadgurebaSi 

eWvmitanils, Seufarda winaswari patimroba 1999 wlis 1 seqtembramde. 

sasamarTlom miuTiTa ganmcxadeblis mimalvis safrTxeze. amasTanave, 

raionulma sasamarTlom aRniSna, rom 1999 wlis 29 ivniss uzenaes sa-

samarTlos ar umsjelia ganmcxadeblis winaswar patimrobasTan dakavSire-

biT. 1999 wlis 31 agvistos ganmcxadebels patimrobis vada gaugrZeles 

1999 wlis 15 noembramde. 1999 wlis 15 noembers vada gagrZelebuli iqna 

1999 wlis 31 dekembramde.
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1999 wlis 30 dekembers Siauliais raionulma sasamarTlom 

ganmcxadeblis winaswari patimrobis vada gaagrZela `saqmeze sasamarT-

los mier ganaCenis gamotanamde~.

18. 2000 wlis 6 marts Siauliais raionulma sasamarTlom ganmcxade-

bels msjavri dasdo dokumentebis ganadgurebaSi, xolo TaRliTobis 

nawilSi gaamarTla. ganmcxadebels daekisra 476 000 litvuri litis 

gadaxda miyenebuli zianis gamo bankis sasargeblod. amnistiis Sesaxeb 

kanonis safuZvelze Tavisuflebis aRkveTa xuTi wlis vadiT Semcirda 

erTi mesamediT. ganmcxadebeli sasamarTlo darbazidan gaaTavisufles, 

radgan winaswar patimrobaSi yofnis dro sasjelis moxdad CaeTvala. 

amasaTanave, ganaCenis ZalaSi Sesvlamde sasamarTlom igi giraoTi gaaTa-

visufla da Seufarda Sinapatimroba. sasamarTlo sxdomas eswrebodnen 

ganmcxadebeli da misi advokati.

19. 2000 wlis 4 maiss Siauliais saolqo sasamarTlom ar daakmayo-

fila ganmcxadeblis saapelacio saCivari. imave dRes, Sida kanonmdeb-

lobis Sesabamisad, msjavri ZalaSi Sevida da giraos SezRudvac moixsna. 

ganmcxadebeli da misi advokati eswrebodnen saapelacio sasamarTlo 

sxdomas.

20. 2000 wlis 24 oqtombers uzenaesma sasamarTlom ganixila 

ganmcxadeblis sakasacio saCivari. sasamarTlom Secvala qveda instan-

ciis gadawyvetilebebi da ganmcxadeblis patimroba sam wlamde Seamci-

ra. ganmcxadebeli da misi advokati eswrebodnen uzenaesi sasamarTlos 

sxdomas. gadawyvetileba saboloo iyo.

B. patimrobis pirobebi

21. 1997 wlis 2 ianvridan 1999 wlis 22 seqtembramde ganmcxade-

beli imyofeboda Siauliais winaswari patimrobis cixeSi (Šiaulių tardymo 
izoliatorius). 1999 wlis 22-dan 28 seqtembramde igi imyofeboda kaunasis 

policiis dakavebis izolatorSi. 1999 wlis 28 seqtembers igi kvlav 

moaTavses Siauliais winaswari patimrobis cixeSi, sadac igi sasjels 

2000 wlis 6 martamde ixdida.

22. ganmcxadebelma Semdegi Cveneba misca Siauliais winaswari patim-

robis cixeSi patimrobis pirobebTan dakavSirebiT:

TiToeuli patimrisaTvis gankuTvnili sacxovrebeli farTi 1,5 m2-s 

Seadgenda. ganmcxadeblis TqmiT, cxovrobda da eZina saknebSi, romle-

bic 20 m2-ze naklebi iyo da 10-15 patimars itevda. TiToeul sakanSi iyo 

Ria sapirfareSo. ventilacia Zalian cudi iyo da saknebSi Tambaqosa da 

sapirfareSos saSineli suni idga. saknebi Zalian nestiani da civi iyo, 

gansakuTrebiT zamTarSi. arasakmaris sacxovrebel farTs emateboda 

cixis ezoSi gaseirnebis mcire dro (erTi saaTi dRis ganmavlobaSi). 

cixis sawolis TeTreuli saSinlad WuWyiani iyo. mTeli sarecxi xeliT 

irecxeboda sakanSi arsebul niJaraSi. mudmivad iyo cxeli da civi wylis 

problema. ganmcxadebels Sxapis miReba 15 dReSi mxolod erTxel Se-

eZlo. saWmeli arahigienur pirobebSi mzaddeboda. TiToeuli patimris 
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kvebaze mxolod 6 litvuri liti iyo gamoyofili.

23. mTavrobam Semdegi Cveneba misca Siauliais winaswari patimrobis 

cixeSi ganmcxadeblis patimrobis pirobebTan dakavSirebiT:

1997 wlis 2 ianvridan 1998 wlis 24 agvistomde ganmcxadebeli mo-

Tavsebuli iyo cixis me-11 sakanSi, romelSic im droisTvis 11 patimari 

imyofeboda. saknis mTliani farTobi 16,65 m2-s, anu TiToeul patimarze 

1,51 m2-s, Seadgenda.

1998 wlis 24 agvistodan 1999 wlis 22 ivnisamde ganmcxadebeli mo-

Tavsebuli iyo 86-e sakanSi, romelSic 9 patimari imyofeboda. saknis 

farTobi 17,78 m2-s, anu TiToeul patimarze 1,98 m2-s, Seadgenda.

1999 wlis 22 ivnisidan 1999 wlis 28 dekembramde ganmcxadebeli 

moTavsebuli iyo 87-e sakanSi, romelSic 10 patimari imyofeboda. saknis 

farTobi 19,7 m2-s, anu TiToeul patimarze 1,97 m2-s, Seadgenda.

2000 wlis 7 ianvridan 2000 wlis 12 ianvramde ganmcxadebeli mo-

Tavsebuli iyo 37-e sakanSi, romelSic, ganmcxadeblis CaTvliT, 4 pati-

mari imyofeboda. saknis farTobi 7,68 m2-s, anu TiToeul patimarze 

1,92 m2-s, Seadgenda.

2000 wlis 12 ianvridan 2000 wlis 3 martamde ganmcxadebeli mo-

Tavsebuli iyo 84-e sakanSi, romelSic 2 patimari imyofeboda. saknis 

farTobi 7,9 m2-s, anu TiToeul patimarze 3,95 m2-s, Seadgenda.

saknebSi sapirfareSo gamoyofili iyo 1,2 metris tixrebiT. amas-

Tanave, saknebs hqonda fanjrebi; ventilacia da ganaTeba adekvaturi 

iyo. patimrebs hqondaT mowevis ufleba, Tumca maT SeeZloT miemarTaT 

cixis administraciisTvis aramwevelTa sakanSi gadayvanis TxovniT. 1997 

wels ganaxlda sveli wertilebi. 1998 wels gaiyvanes gaTbobis sistema. 

1999-2000 wlebSi cixis saabazanos garemontebis Semdeg TiToeul pati-

mars abazaniT kviraSi erTxel sargeblobis saSualeba mieca. 2000 wels 

SeZenili iqna sarecxi manqana-danadgarebi, ramac SesaZlebeli gaxada 

patimarTa tansacmlisa da sawolis TeTreulis saTanado recxva.

C. konvenciis organoebTan ganmcxadeblis mimoweris cenzura

24. ganmcxadeblis mtkicebiT, Siauliais winaswari patimrobis cixis 

administraciam cenzuras dauqvemdebara mis mier adamianis uflebaTa 

evropuli komisiisaTvis 1998 wlis 12 da 13 oqtombers, adamianis ufle-

baTa evropuli sasamarTlosaTvis 1999 wlis 28 marts, 13 ivliss, 26 

agvistos, 5, 8 da 17 noembers, 26 dekembers, 2000 wlis 15 da 30 ianvars, 

2, 7, 9, 13, 21, 25 da 29 Tebervals, 2 da 5 marts gagzavnili werilebi.

25. ganmcxadebeli amtkicebda, agreTve, rom Siauliais winaswari 

patimrobis cixis administraciam gaxsna da mis dauswreblad waikiTxa 

adamianis uflebaTa evropuli sasamarTlos samdivnos mier misTvis 1998 

wlis 17 noembers, 1999 wlis 21 aprils, 9 da 10 agvistos, 8 oqtombers, 

14 dekembers, 2000 wlis 17 ianvars, 2000 wlis 1, 21 da 23 Tebervals, 3 

da 9 marts gamogzavnili werilebi.



235

II. Sesabamisi Sida kanonmdebloba da praqtika

26. konstituciis 21-e muxli krZalavs araadamianur da Rirsebis 

Semlaxvel mopyrobas. miusjelTa patimrobis pirobebi regulirdeba 

1996 wlis kanoniT winaswari patimrobis Sesaxeb. kanonis me-18 muxlis 

Tanaxmad, winaswari patimrobis cixeebSi ar unda iyos araadamianuri an 

Rirsebis Semlaxveli pirobebi, isini unda Seesabamebodes janmrTelobis 

saministrosa da xelisuflebis sxva organoebis mier dadgenil saTa-

nado moTxovnebsa da normebs.

27. qvemoT mocemulia sisxlis samarTlis saproceso kodeqsis im 

debulebaTa mokle Sinaarsi, romlebic gamoiyeneboda winaswar patim-

robasTan mimarTebaSi zemoaRniSnul dros. yvela es debuleba amJamad 

gauqmebulia 2003 wlis 1 maiss sisxlis samarTlis axali saproceso ko-

deqsis amoqmedebasTan dakavSirebiT.

muxli 10:

`aravis SeiZleba aRekveTos Tavisufleba, garda sasamarTlos 

gadawyvetilebis an mosamarTlis brZanebis safuZvelze...~

muxli 104:

`winaswari patimrobis Sefardeba dasaSvebia mxolod ... im SemT-

xvevebSi, rodesac kanoniT dadgenili sasjeli iTvaliswinebs Ta-

visuflebis aRkveTas aranakleb erTi wlis vadiT. ... .

winaswari patimrobis safuZvlebi unda efuZnebodes eWvs, rom 

braldebuli:

1) Tavs aaridebs gamoZiebas da sasamarTlos;

2) xels SeuSlis saqmeze WeSmaritebis dadgenas [zegavlenas moax-

dens sxva mxareebze an gaanadgurebs mtkicebulebebs];

3) Caidens axal danaSauls ... maSin, rodesac igi eWvmitanilia sisx-

lis samarTlis kodeqsis ... [274] [TaRliToba,] [275] [miTviseba,] mux-

lebiT gaTvaliswinebuli danaSaulebis CadenaSi ...~

muxli 104-1 

(moqmedi 1996 wlis 21 ivnisidan 1998 wlis 24 ivnisamde):

`... dakavebuli piri wardgenili unda iqnes sasamarTlos winaSe ara 

ugvianes 48 saaTis ganmavlobaSi ... . mosamarTlem unda mousminos 

pirs dakavebis safuZvlebTan dakavSirebiT. prokurorsa da daka-

vebuli piris advokats SeuZliaT monawileobis miReba dakiTxvaSi. 
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dakavebuli piris dakiTxvis Semdeg mosamarTles SeuZlia ZalaSi 

datovos dakavebis Sesaxeb brZaneba da gansazRvros patimrobis 

vada, Secvalos an gaauqmos winaswari patimroba. ...

saqmis sasamarTlosaTvis gadacemis Semdeg…... [sasamarTlos] SeuZ-

lia brZanos, Secvalos an gaauqmos winaswari patimroba.~

Secvlili muxli 104-1 (moqmedi 1998 wlis 24 ivnisidan 2003 wlis 

1 maisamde) iTvaliswinebda, rom prokurorsa da dakavebuli piris ad-

vokats unda mieRoT monawileoba pirvel sasamarTlo dakiTxvaSi, Tu 

mosamarTle sxvagvar gadawyvetilebas ar miiRebda. amave debulebis 

Tanaxmad, sasamarTlos SeeZlo winaswari patimrobis vadis gagrZeleba 

mis amowurvamde.

muxli 106 (3) 

(moqmedebda 1996 wlis 21 ivnisidan 1998 wlis 24 ivnisamde):

`winaswari patimrobis vadis gagrZelebis mizniT [winaswari 

gamoZiebis etapze mosamarTlem] unda daniSnos sxdoma, romelzec 

aucilebelia dacvis advokatisa da prokuroris, agreTve, saWiroe-

bis SemTxvevaSi, dakavebuli piris gamoZaxeba.~

1998 wlis 24 ivnisidan 2003 wlis 1 maisamde moqmedi kodeqsi da-

kavebuli piris daswrebas winaswari patimrobis sakiTxis gansaxilvel 

sxdomebze aucileblad miiCnevda.

muxli 109-1 

(moqmedebda 1996 wlis 21 ivnisidan 1998 wlis 24 ivnisamde):

`dakavebuli piri an misi advokati uflebamosilia, winaswari 

gamoZiebis etapze gaasaCivros [saapelacio sasamarTlos winaSe] wi-

naswari patimrobis Taobaze gadawyvetileba ... . saCivris ganxilvis 

mizniT SesaZlebelia dainiSnos sxdoma, romelzec gamoZaxebulni 

unda iqnen dakavebuli piri da misi advokati an mxolod advokati. 

amgvar sxdomebze prokuroris daswreba savaldebuloa.

[saapelacio sasamarTlos mosamarTlis mier] miRebuli gadawyvetile-

ba sabolooa da ar eqvemdebareba kasaciis wesiT gasaCivrebas.

Semdgomi gasaCivreba dasaSvebia winaswari patimrobis vadis 

gagrZelebis sakiTxis ganxilvisas.~

muxli 109-1 (moqmedi 1998 wlis 24 ivnisidan 2003 wlis 1 maisamde) iT-

valiswinebda winaswari patimrobis Sefardebis an misi vadis gagrZelebis 

Sesaxeb gadawyvetilebis zemdgomi sasamarTlos winaSe gasaCivrebas da 
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ganxilvas rogorc winaswari gamoZiebis etapze, ise sasamarTlo proce-

sis dros dakavebuli pirisa da misi advokatis, an mxolod advokatis, 

monawileobiT.

muxli 226 (6) 

(moqmedi 1998 wlis 24 ivnisamde):

`periodi, romlis drosac braldebulsa da mis advokats xeli 

miuwvdebaT saqmis masalebze, ar CaiTvleba winaswari gamoZiebisa 

da patimrobis mTlian vadaSi. rodesac saxezea ramdenime bralde-

buli, periodi, romlis drosac yvela braldebulsa da maT advo-

katebs xeli miuwvdebaT saqmis masalebze, ar CaiTvleba winaswari 

gamoZiebisa da patimrobis mTlian vadaSi.~

1998 wlis 24 ivnisidan 2003 wlis 1 maisamde zemoxsenebuli periodi 

aRar gamoiyeneboda winaswari patimrobis Sefardebis Sesaxeb gadawy-

vetilebebTan mimarTebaSi.

muxli 372 (4) 

(moqmedi 1999 wlis 1 ianvramde):

`sasamarTlos gadawyvetilebebi ... winaswari patimrobis Se-

fardebis, Secvlis an gauqmebis Sesaxeb ... ar eqvemdebareba ga-

saCivrebas ...~

zogadi 399-e muxlis Sesabamisad, pirveli instanciis sasamarT-

los gadawyvetileba ZalaSi Sedioda am gadawyvetilebis gasaCivrebis 

vadis amowurvis an saapelacio samarTalwarmoebis Semdeg. mxolod is 

gadawyvetilebebi, romelTa gasaCivrebac ar iyo SesaZlebeli, maT So-

ris Zveli 372 (4) muxliT gaTvaliswinebuli gadawyvetilebebi winaswari 

patimrobis Sesaxeb, Sedioda ZalaSi da aRsrulebas eqvemdebareboda 

maTi gamotanis dRes. muxli 104-3 (3), romelic Seicvala 1999 wlis 21 

dekembers, akonkretebda, rom winaswari patimrobis Sesaxeb miRebuli 

yvela gadawyvetileba ZalaSi Sevidoda da daeqvemdebareboda aRsrule-

bas maTi miRebis dRes, im faqtis miuxedavad, SesaZlebeli iyo Tu ara am 

gadawyvetilebebis gasaCivreba Secvlili 109-1 muxliT (ZalaSi iyo 1998 

wlis 24 ivnisidan 2003 wlis 1 maisamde, ix. zemoT).

muxli 250 (1):

`mas Semdeg, rac miRebuli iqneba gadawyvetileba, rom sakmarisi 

safuZveli arsebobs braldebulis sasamarTlosaTvis gadasacemad, 

mosamarTlem erTpirovnulad an kolegiurad unda gadawyvitos ...

(2) winaswari patimrobis sakiTxi braldebulTan mimarTebaSi ...~
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muxli 277:

`sasamarTlo procesis msvlelobisas sasamarTlos SeuZlia mi-

iRos gadawyvetileba winaswari patimrobis Sefardebis, Secvlis 

an gauqmebis Sesaxeb braldebulTan mimarTebaSi.~

28. konstituciis 22-e muxli uzrunvelyofs piradi cxovrebis, 

saojaxo cxovrebisa da mimoweris pativiscemis uflebas.

winaswari patimrobis Sesaxeb 1996 wlis kanonis me-15 muxlisa da 

winaswari patimrobis 1996 wlis Sida debulebis 72-e muxlis Sesabami-

sad, romelic gansaxilvel dros moqmedebda, SesaZlebeli iyo winaswar 

patimrobaSi myofi pirebis werilebis cenzura.

winaswari patimrobis Sida debulebis 75-e muxlis Tanaxmad, cixis 

administracias ar SeeZlo adamianis uflebaTa evropuli sasamarTlo-

saTvis gagzavnili werilebis gaxsna, Tu isini administracias daluquli 

konvertiT gadaeca.

83-e muxlis Sesabamisad, cixis administraciam dakavebuls unda 

acnobos mis saxelze gamogzavnili sapasuxo werilis Taobaze werilis 

miRebidan sami dRis ganmavlobaSi. aqedan gamomdinare, arsebuli wesis 

Tanaxmad, patimrebs ar aZleven maT saxelze miRebul yvela werils da 

maT cixis administracia inaxavs Tavis masalebSi.

samarTali

I.  konvenciis me-3 muxlis savaraudo darRveva

29. ganmcxadeblis mtkicebiT, Siauliais cixeSi misi patimrobis pi-

robebi ewinaaRmdegeboda konvenciis me-3 muxls, romlis Tanaxmadac:

`aravin SeiZleba daeqvemdebaros wamebas an araadamianur an 

Rirsebis Semlaxvel mopyrobas Tu sasjels.~

30. mTavrobam kvlav gaimeora Tavisi argumentacia Siauliais winas-

wari patimrobis cixis pirobebTan dakavSirebiT (ix. punqti 23). man aRiara 

is faqti, rom cixe gadatvirTuli iyo da 425 adgilze saSualod 950 pati-

mars itevda. amgvarad, TiToeul patimars mxolod 2,5 m2-ze miuwvdeboda 

xeli saSualod, maSin, rodesac Sida kanonmdebloba 5 m2-s iTvaliswineb-

da. imavdroulad, cixeSi sakmarisad iyo dasaZinebeli adgili TiToeu-

li patimrisTvis, rac am kuTxiT gansxvavdebobda saqmisagan Kalashnikov 
v. Russia (#47095/99, 15.7.2002, punqti 97, ECHR 2002-VI). mTavrobam xaz-

gasmiT aRniSna, rom xelisuflebis kompetenturi organoebi regularu-

lad amowmebdnen cixeSi haers da ventilaciis pirobebs, romlebic, ro-

gorc aRmoCnda, Seesabameboda janmrTelobis saministros mier dadgenil 
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normebs. winamdebare ganacxadi gansxvavdeboda, agreTve, saqmisagan Peers 
v. Greece, romelSic arasakmarisi farTi cud saventilacio sistemasTan 

erTad zafxulSi autanel sicxes ganapirobebda (# 28524/95, 19.4.2001, 

punqti 72, ECHR 2001-III). amasTanave, am cixeSi saknebs hqonda fanjrebi, 

rac qmnida normiT dasaSvebi ganaTebisa da ventilaciis pirobebs.

31.mTavrobisave gancxadebiT, janmrTelobis saministros eqspertebs 

ZiriTad SemTxvevebSi ar daudgeniaT sanitaruli da sakvebi pirobebis 

Seusabamoba Sidasaxelmwifoebriv moTxovnebTan. kerZod, sapirfareSoe-

bi da saSxapeebi adekvaturi iyo. am TvalsazrisiT patimrobis zogadi 

pirobebi Siauliais winaswari patimrobis cixeSi ar gansxvavdeboda pra-

vienskes cixis pirobebisagan, romlebTan mimarTebaSi sasamarTlos ar 

daudgenia konvenciis me-3 muxlis darRveva saqmeSi Valašinas v. Lithuania 
(#44558/98, 24.7.2001, ECHR 2001-VIII). garda amisa, saTanado Sidasaxelm-

wifoebriv normebTan ganmcxadeblis patimrobis pirobebis zogierTi 

Seusabamoba jerovnad iqna gamosworebuli. magaliTad, im faqtidan ga-

momdinare, rom sawolis leibi nestiani iyo, dauyovnebeli zomebi iqna 

miRebuli sawolis didi naxvretebis amovsebis da leibebis dezinfici-

rebis mizniT. analogiurad, sxvadasxva qmedeba ganxorcielda saknebSi 

Tagvebisa da sxvadasxva saxeobis mavne mRrRnelebis gasanadgureblad. 

Tumca mTavrobam aRiara, rom janmrTelobis dacvis sferoSi moRvawe 

eqspertebis zogierTi rekomendacia ar iqna Sesrulebuli Siauliais wi-

naswari patimrobis cixeSi Sesabamisi resursebis naklebobis gamo; ma-

galiTad, patimrebs ar miewodebodaT tualetis qaRaldi da ar daye-

nebula eleqtrogayvanilobis axali sistema.

32. ganmcxadebelma gaaprotesta saqmeSi moyvanili faqtebis Sesa-

xeb mTavrobis mtkicebaTa umravlesoba, rogorc gamogonili da yal-

bi da ganacxada, rom mTavrobis daskvnebi me-3 muxlTan dakavSirebiT 

dausabuTeblad unda miCneuliyo. am TvalsazrisiT man gaimeora Tavisi 

versia patimrobis pirobebTan dakavSirebiT (ix. punqti 22) da daaskvna, 

rom aRniSnul pirobebSi sam weliwadze meti xnis ganmavlobaSi yofna 

uTanabrdeboda me-3 muxlis sawinaaRmdego mopyrobas.

33. rogorc sasamarTlom araerTgzis daadgina, konvenciis me-3 mux-

li warmoadgens demokratiuli sazogadoebis erT-erT yvelaze funda-

mentur Rirebulebas. igi absoluturad krZalavs wamebas, araadamianur 

an Rirsebis Semlaxvel mopyrobas Tu sasjels, miuxedavad garemoebebisa 

da dazaralebulis saqcielisa. cudad mopyroba unda aRwevdes sisasti-

kis minimalur zRvars, rom me-3 muxlis moqmedebis sferoSi moxvdes. si-

sastikis minimaluri zRvris Sefaseba SefardebiTia; igi damokidebulia 

saqmeSi arsebul yvela garemoebaze, rogoricaa: mopyrobis xangrZlivo-

ba, misi fizikuri da moraluri Sedegebi, xolo zogierT SemTxvevaSi 

dazaralebulis sqesi, asaki da janmrTelobis mdgomareoba (ix. zemo-

xsenebuli Valašinas-is saqme, punqtebi 100-101).

34. sasamarTlom araerTxel aRniSna xazgasmiT, rom imisaTvis, rom 

CaiTvalos wamebad, araadamianur an Rirsebis Semlaxvel mopyrobad Tu 

sasjelad, miyenebuli tanjva da damcireba nebismier SemTxvevaSi unda 
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scdebodes kanonieri mopyrobis an sasjelis Tanmdevi tanjvisa Tu dam-

cirebis aucilebel elements. Tavisuflebis aRmkveTi zomebi SeiZleba 

xSirad Seicavdes aseT elements. am debulebis Tanaxmad, saxelmwifom 

unda uzrunvelyos, rom dapatimrebuli piri iseT pirobebSi imyofe-

bodes, romlebic Seesabameba adamianis Rirsebis pativiscemas, rom aRm-

kveTi zomis aRsrulebis meTodi da saSualeba ar ayenebdes adamians 

tkivils an tanjvas iseTi intensivobiT, rac aRemateba patimrobisaTvis 

damaxasiaTebeli tanjvis dones, da rom Tavisuflebis aRkveTis praqti-

kuli moTxovnebi, patimris janmrTeloba da keTildReoba saTanadod 

iyos uzrunvelyofili (ix., loc. cit., punqti 102).

35. sasamarTlo aRniSnavs, rom winamdebare saqmeSi mxareebi apro-

testebdnen garkveul garemoebebs, romlebic exeboda Siauliais winaswari 

patimrobis cixeSi patimrobis pirobebs. ganmcxadebeli mTavrobas sdebda 

brals, rom ararealuri da metismetad dadebiTi suraTi warmoadgina. 

Tumca winamdebare saqmeSi sasamarTlo ar miiCnevs, rom aucilebelia mxa-

reTa TiToeuli aRniSnuli braldebis WeSmaritebis dadgena ganacxadis 

am nawilTan mimarTebaSi, radgan sasamarTlos SeuZlia daadginos me-3 

muxlis darRveva im faqtebis safuZvelze, romlebic mTavrobam warmoad-

gina an ar gaaprotesta, Semdegi mosazrebebidan gamomdinare.

36. sasamarTlo aRniSnavs, rom ganmcxadebelma sam weliwadsa da 

erT Tveze meti xani gaatara Siauliais winaswari patimrobis cixeSi, 

romelic, rogorc mTavrobam ganacxada, Sesabamis Sidasaxelmwifoebriv 

moTxovnebTan SedarebiT 100%-ze metiT iyo gadatvirTuli (ix. punqtebi 

23 da 30). am drois umetesobaSi ganmcxadebels xeli miuwvdeboda 2 m2-is 

farTobze 16,65 m2-is sakanSi sxva patimrebTan erTad (ix. punqti 23). 

mTavrobas ar gauprotestebia ganmcxadeblis mtkiceba, rom dReSi mxo-

lod erTi saaTi iyo gamoyofili sufTa haerze seirnobisa Tu varji-

SisaTvis. sasamarTlo dadgenilad miiCnevs, rom ganmcxadebeli sakanSi 

yoveldRiurad 23 saaTis ganmavlobaSi imyofeboda. aRniSnul garemoe-

bebSi farTobis ukiduresi simcire miCneulia iseT aspeqtad, romelic 

mxedvelobaSi unda iqnes miRebuli imis dadgenisas, iyo Tu ara sadavo 

patimrobis pirobebi `Rirsebis Semlaxavi~ me-3 muxlis kuTxiT. amis sa-

pirispirod, zemoxsenebul Valašinas-is saqmeze ar iqna dadgenili me-3 

muxlis darRveva im faqtidan gamomdinare, rom, inter alia, sasamarTlos 

SefasebiT, garkveulwilad SezRuduli saZinebeli farTi dabalansebu-

li iyo imiT, rom patimrebi dRis ganmavlobaSi sargeblobdnen gadaad-

gilebis SeuzRudavi TavisuflebiT (loc. cit., punqtebi 103 da 107).

37. am TvalsazrisiT sasamarTlo agreTve miuTiTebs zemoxsenebul 

Peers-is saqmeze, romelSic ufro didi, konkretulad ki 7 kvadratuli me-

tris sakanic ki, sadac ori patimari iyo moTavsebuli, mniSvnelovan aspeq-

tad iqna miCneuli me-3 muxlis darRvevis dasadgenad, Tumca am faqtors 

emateboda ventilaciisa da ganaTebis nakleboba (loc. cit., punqtebi 70-72). 

38. ganmcxadeblis mdgomareoba aseve Sedarebuli unda iqnes zemox-

senebul Kalashnikov-is saqmesTan, romelSic ganmcxadebeli or weliwadze 

meti xnis ganmavlobaSi sargeblobda 0,9-1,9 m2-is farTiT, Tu aviTvliT 
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im dRidan, rodesac konvencia ZalaSi Sevida ruseTTan mimarTebaSi. 

sasamarTlom xazgasmiT aRniSna, rom am SemTxvevaSi gadatvirTulobis 

xarisxi TavisTavad wamoWrida sakiTxs konvenciis me-3 muxlis Sesaba-

misad (loc. cit., punqtebi 96-97).

39.amgvarad, iseve rogorc zemoxsenebul saqmeebSi, sasamarTlo 

farTis ukidures simcires ganixilavs arsebiT faqtorad imis anali-

zisas, Tu ramdenad Seesabameba ganmcxadeblis patimrobis pirobebi me-3 

muxls. is faqti, rom ganmcxadebeli iZulebuli iyo, ecxovra, daeZina da 

esargebla sapirfareSoTi imave sakanSi sxva bevr patimarTan erTad, Ta-

visTavad sakmarisi iyo, gamoewvia iseTi intensivobis tkivili an tanj-

va, romelic aRemateba patimrobis Tanmdevi tanjvis dasaSveb dones da 

ganmcxadebelSi iwvevs SiSis, mwuxarebisa da arasrulfasovnebis SegrZne-

bas, rasac SeuZlia misi damcireba da Seuracxyofa (ix. zemoT; agreTve 

ix., mutatis mutandis, zemoxsenebuli Peers-isa da Kalashnikov-is saqmeebi 

(iqve); Kudla v. Poland [GC], # 30210/96, punqti 92, ECHR 2000-XI).
40. da bolos, Tumca winamdebare saqmeSi principulad ar dadgin-

da, rom Siauliais winaswari patimrobis cixeSi ventilacia, ganaTeba 

an sveli wertilebi miuRebeli iyo me-3 muxlis kuTxiT, sasamarTlo 

miuTiTebs mTavrobis aRiarebaze, rom patimrebs mTeli am xnis ganma-

vlobaSi ar eZleodaT tualetis qaRaldi, rom 1999-2000 wlebSi gare-

montebamde Sxapis gamoyeneba kviraSi erT jerze naklebad iyo SesaZle-

beli, rom 2000 wlamde ar arsebobda saTanado saSualebebi patimrebis 

kuTvnili nivTebisa da TeTreulis gasarecxad (ix. punqtebi 23 da 31). 

Tumca es faqtorebi, rogorc aseTi, ver asabuTebs `Rirsebis Semlaxavi~ 

mopyrobis cnebas, metismeti gadatvirTulobis arsebiT faqtorTan er-

Tad isini Sesatyvisia imis dasadgenad, rom ganmcxadeblis patimrobis 

sadavo pirobebi gascda konvenciis me-3 muxliT daSvebul zRvars.

41. amdenad, sasamarTlom daadgina, rom adgili hqonda me-3 muxlis 

darRvevas. 

II.  konvenciis me-5 muxlis savaraudo darRveva

42. ganmcxadebeli Cioda, rom winaswar patimrobaSi yofnis sami pe-

riodi, kerZod, 1997 wlis 13 ivnisidan 6 agvistomde, 1999 wlis 29 iv-

nisidan 30 ivlisamde da 1999 wlis 15 noembridan 30 dekembramde, ar 

Seesabameboda konvenciis me-5 muxlis 1-l punqts, romlis mixedviT:

`1. yvelas aqvs Tavisuflebisa da piradi xelSeuxeblobis ufleba. 

aravis SeiZleba aRekveTos Tavisufleba, garda Semdegi SemTx-

vevebisa da kanoniT gansazRvruli proceduris Tanaxmad, esenia:

...

(c) piris kanonieri dakaveba an dapatimreba uflebamosili samar-

Tlebrivi organos winaSe mis warsadgenad, rodesac arsebobs 
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samarTaldarRvevis Cadenis safuZvliani eWvi an safuZvlianad 

aris miCneuli piris mier samarTaldarRvevis Cadenis Tu misi Ca-

denis Semdeg mimalvis aRkveTis aucilebloba;

...~

1.  patimroba 1997 wlis 13 ivnisidan 6 agvistomde 

43. mTavrobis mtkicebiT, ganmcxadeblis winaswari patimroba 

nebadarTuli iyo Sidasaxelmwifoebrivi kanonmdeblobis Sesabami-

sad, samarTaldarRvevis Cadenis safuZvelze. am konkretul periodSi 

ganmcxadeblis patimrobis gaTvaliswinebiT mTavroba amtkicebda, rom 

xsenebuli periodi gamarTlebuli iyo im faqtiT, rom mocemul etapze 

winaswari gamoZieba ukve dasrulebuli iyo da saqmis masalebi gadaeca 

saqmis ganmxilvel sasamarTlos.

44. ganmcxadebeli amtkicebda, rom mTavrobis mier miTiTebul 

garemoebebs ar SeeZlo Seecvala patimrobis Sesaxeb moqmedi brZaneba am 

periodis ganmavlobaSi.

 45. sasamarTlo kvlav ixsenebs, rom konvenciis me-5 muxlis 1-l 

punqtSi mocemuli cnebebi: `kanonieri~ da `kanoniT gansazRvruli pro-

ceduris Tanaxmad~ arsebiTad exeba erovnul kanonmdeblobas da saxelm-

wifos valdebulebas, moiyvanos SesabamisobaSi materialuri da proce-

duruli wesebi. amdenad, `kanonieri~ patimroba, Sidasaxelmwifoebrivi 

kanonmdeblobis Sesabamisad, ar aris yovelTvis gadamwyveti elementi. 

sasamarTlom damatebiT unda daadginos, rom patimroba gansaxilveli 

periodis ganmavlobaSi Seesabameboda konvenciis me-5 muxlis 1-li punq-

tis mizans – pirTa TviTneburi Tavisuflebis aRkveTis Tavidan aci-

lebas. amasTanave, sasamarTlo unda darwmundes, rom Sida kanonmdeb-

loba, maT Soris masSi gamoxatuli an nagulisxmevi zogadi principebi, 

TavisTavad SesabamisobaSia konvenciasTan (Jėčius v. Lithuania,  34578/97, 

31.7.2000, punqti 56, ECHR 2000-IX).

46. Jėčius-is saqmeze sasamarTlom daadgina, inter alia, rom is faqti, 

rom saqmis masalebi gadaeca sasamarTlos, ar warmoadgenda winaswari 

patimrobis `kanonier~ safuZvels me-5 muxlis 1-li punqtis mniSvnelo-

biT da mas ar SeeZlo Sida kanonmdeblobiT dadgenili kanonieri patim-

robis vadis gagrZeleba an Secvla (loc. cit., punqtebi 56-64).

47. sasamarTlo aRniSnavs, rom 1997 wlis 13 ivnisidan 6 agvistomde 

ar arsebobda mosamarTlis brZaneba, romelic iTvaliswinebda ganmcxadeb-

lis patimrobas im dros moqmedi sisxlis samarTlis saproceso ko-

deqsis me-10 da 104-1-li muxlebis Sesabamisad; ganmcxadeblis winaswar 

patimrobaSi yofnis arc sxva raime `kanonieri~ safuZveli arsebobda 

me-5 muxlis 1-li punqtis Sesabamisad (ix. iqve, mutatis mutandis).
48. amdenad, sasamarTlo adgens, rom adgili hqonda me-5 muxlis 

1-li punqtis darRvevas zemoxsenebul periodTan mimarTebaSi.
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2. winaswari patimrobis periodi 1999 wlis 29 ivnisidan 

30 ivlisamde

49. mTavrobis mtkicebiT, uzenaesma sasamarTlom, gaauqma ra ganmcxa-

deblis msjavrdeba 1999 wlis 29 ivniss, ganaaxla wina gadawyvetilebebi, 

romlebic iTvaliswinebda ganmcxadeblis winaswar patimrobas.

50. ganmcxadeblis mtkicebiT, arc Sidasaxelmwifoebrivi kanonmdeb-

loba da arc konvenciis me-5 muxlis 1-li punqti ar uSvebdnen mis patim-

robas mocemuli periodis ganmavlobaSi da rom uzenaes sasamarTlos, 

gaauqma ra misi msjavrdeba, unda mieRo brZaneba misi gaTavisuflebis 

Taobaze.

51. sasamarTlo miiCnevs, rom uzenaesma sasamarTlom gaauqma 

ganmcxadeblis msjavrdeba 1999 wlis 29 ivniss, magram ar miuTiTa patim-

robis vadis gagrZelebis Sesaxeb raime gadawyvetilebaze an samarT-

lebriv safuZvelze. patimrobis Sesaxeb wina brZanebebze ukuqceviTi 

Zalis gavrcelebas ar SeiZleboda warmoedgina `kanonieri~ safuZveli 

ganmcxadeblis winaswar patimrobaSi darCenisaTvis (ixileT Stašaitis v. 
Lithuania, 47679/99, 21.3.2002, punqtebi 74-76). amgvarad, 1999 wlis 30 iv-

lisamde sasamarTlos ar miuRia aranairi brZaneba ganmcxadeblis winas-

war patimrobaSi yofnis vadis gagrZelebis Sesaxeb (ix. punqti 17).

52. aqedan gamomdinare, 1999 wlis 29 ivnisidan 30 ivlisamde ar 

arsebobda sasamarTlos raime brZaneba an sxva `kanonieri~ safuZveli, 

romelic gaamarTlebda ganmcxadeblis patimrobas me-5 muxlis 1-li 

punqtis Sesabamisad (ix. iqve, zemoxsenebuli Stašaitis-is saqme).
53. Sesabamisad, adgili hqonda, agreTve, me-5 muxlis 1-li punqtis 

darRvevas zemoxsenebul periodTan mimarTebaSi.

3. winaswari patimrobis periodi 1999 wlis 15 noembridan 

30 dekembramde

54.  sasamarTlo kvlav imeorebs, rom, konvenciis me-5 muxlis 1-li 

punqtis moTxovniT, patimrobis nebismieri periodi unda Seesabamebodes 

Sida kanonmdeblobas da ar unda iyos TviTneburi (ix. zemoxsenebuli 

Jėčius-is saqme, punqti 56). imdenad, ramdenadac ganmcxadebeli Cioda 

1999 wlis 15 noembridan 30 dekembramde patimrobasTan dakavSirebiT, sa-

samarTlo aRniSnavs, rom am periodze vrceldeboda sasamarTlos brZane-

ba, romelic iTvaliswinebda mis winaswar patimrobas (ix. punqti 17). arc 

raime mtkicebuleba arsebobs, rom patimroba TviTneburi iyo, imis gaT-

valiswinebiT, rom ganmcxadebeli eWvmitanili iyo TaRliTobaSi da rom 

igi adre daemala gamoZiebas (ix., inter alia, zemoxsenebuli Stašaitis-is saqmis 
dasaSvebobis Taobaze gamotanili gadawyvetileba, 28.11.2000). Sesabami-

sad, ganmcxadeblis patimroba 1999 wlis 15 noembridan 30 dekembramde 

iyo `kanonieri~ me-5 muxlis 1-li punqtis mniSvnelobiT.

55. aqedan gamomdinare, adgili ar hqonia me-5 muxlis 1-li punqtis 

darRvevas zemoxsenebul periodTan mimarTebaSi.
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III. konvenciis me-8 muxlis savaraudo darRveva

56. ganmcxadebeli agreTve Cioda, rom Siauliais winaswari patim-

robis cixis administracia xsnida konvenciis organoebisaTvis gagzav-

nil an maTgan miRebul werilebs. ganmcxadeblis mtkicebiT, adgili 

hqonda konvenciis me-8 muxlis darRvevas. am muxlis mixedviT:

`1. yvelas aqvs ufleba, pativi scen mis ... mimoweras. 

2. dauSvebelia am uflebis ganxorcielebaSi sajaro xelisuflebis 

Careva, garda iseTi SemTxvevisa, rodesac aseTi Careva xorciel-

deba kanonis Sesabamisad da aucilebelia demokratiul sazoga-

doebaSi ... uwesrigobis an danaSaulis Tavidan asacileblad ...~

57. mTavrobis mtkicebiT, ganmcxadebels TviTonve miuZRoda brali 

konvenciis organoebisTvis gagzavnili werilebis cenzuraSi, radgan igi 

maT cixis administracias ar aZlevda daluquli konvertebiT, rogorc 

amas iTvaliswinebda winaswari patimrobis Sesaxeb wesebis 75-e muxli. 

Tumca mTavrobas ar uaruyvia, rom sasamarTlos mier ganmcxadeblisTvis 

gagzavnili werilebi cixis administraciam gaxsna da waikiTxa ganmcxadeb-

lis dauswreblad; am kuTxiT mTavrobam daadastura, rom garedan miRe-

buli werilebi gadaeca ganmcxadebels da rom SemdgomSi isini Caido 

cixis masalebSi, winaswari patimrobis Sesaxeb wesebis 74-e da 83-e mux-

lebis Sesabamisad.

58.  ganmcxadebelma uaryo mTavrobis braldebebi, ganacxada ra, 

rom im dros moqmedi Sidasaxelmwifoebrivi kanonmdebloba ar uSvebda 

misi mimoweris cenzuris SesaZleblobas da cenzura nebismier SemTx-

vevaSi gaumarTlebeli iyo konvenciis me-8 muxlis kuTxiT.

59. rogorc sasamarTlo aRniSnavs, mTavrobas ar uaruyvia, rom 

cixis administraciam konvenciis organoebTan ganmcxadeblis korespon-

dencia mis dauswreblad gaxsna da waikiTxa. mTavroba mxolod amtkiceb-

da, rom ganmcxadebels TviTonve miuZRoda brali  cenzuraSi, radgan is 

am werilebs cixis administracias ar awvdida daluquli konvertebiT.

60. Semdeg sasamarTlo miuTiTebs mxareTa argumentaciaze imis 

Taobaze, iyo Tu ara daSvebuli cenzura Sidasaxelmwifoebrivi kanonm-

deblobiT im dros. Tumca sasamarTlo ar Tvlis saWirod, upasuxos am 

kiTxvas, radgan, Tundac davuSvaT, rom cenzuras hqonda safuZveli Si-

dasaxelmwifoebriv kanonmdeblobaSi da is danaSaulis Tavidan acilebis 

kanonier mizans emsaxureboda, konvenciis organoebTan ganmcxadeblis 

mimoweris kontroli ar iyo `aucilebeli demokratiul sazogadoeba-

Si~, vinaidan mTavrobas ar warmoudgenia raime safuZvliani argumenti 

Carevis gasamarTleblad (ix., mutatis mutandis, zemoxsenebuli Valašinas-is 
saqme, punqtebi 128-130). am kuTxiT sasamarTlo xazgasmiT aRniSnavs, rom 

is faqti, rom ganmcxadebels ar gadaucia Tavisi werilebi daluquli 

konvertebiT, ar aris sakmarisi cixis administraciis mier koresponden-
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ciis cenzuris gasamarTleblad. ara aqvs gamarTleba arc ganmcxadeb-

lis mier sasamarTlosaTvis gagzavnili werilebis kontrols.

61. sasamarTlo adgens, rom am TvalsazrisiT adgili hqonda me-8 

muxlis darRvevas.

IV. konvenciis 41-e muxlis gamoyeneba

62. konvenciis 41-e muxlis Tanaxmad:

`Tu sasamarTlo daadgens, rom dairRva konvencia da misi oqmebi, 

xolo Sesabamisi maRali xelSemkvreli mxaris Sidasaxelmwifoebri-

vi samarTali darRvevis mxolod nawilobrivi gamosworebis Sesa-

Zleblobas iZleva, saWiroebis SemTxvevaSi sasamarTlo dazarale-

bul mxares samarTlian dakmayofilebas miakuTvnebs.~

A.  ziani

63. sakuTari da Tavisi saqmiani partniorebis saxeliT ganmcxade-

belma moiTxova 45 milioni aSS dolari, 35 milioni aSS dolari, 5 mili-

oni aSS dolari da 22 190 692,80 litvuri liti materialuri ziani-

saTvis, romelic, misi mtkicebiT, ganicada dakarguli Semosavlisa da 

SesaZleblobebis saxiT. igi moiTxovda, agreTve, 10 000 200 evros arama-

terialuri zianis asanazRaureblad.

64. mTavrobis mtkicebiT, es pretenzia gadaWarbebuli iyo.

65. sasamarTlos azriT, ar arsebobs mizezobrivi kavSiri konvenci-

is me-3, me-5 da me-8 muxlebis darRvevis dadgenasa da savaraudo materi-

alur zians Soris (ix., mutatis mutandis, zemoxsenebuli Kalashnikov-is (pun-

qti 137), Jėčius-is (punqti 106), Stašaitis-is (punqti 96) saqmeebi; agreTve 

ixileT Jankauskas v. Lithuania, 49304/00, 24.2.2005, punqti 28). aqedan ga-

momdinare, igi ver xedavs ganmcxadeblisaTvis materialuri zianis anaz-

Raurebis raime safuZvels.

66. amasTanave, sasamarTlo miiCnevs, rom ganmcxadebelma realu-

rad ganicada aramaterialuri ziani konvenciis me-3 muxlis Sesabamisad 

dadgenili darRvevis kuTxiT patimrobis Rirsebis Semlaxavi pirobebis 

gamo (ix. zemoxsenebuli Peers-is (punqti 88) da Kalashnikov-is saqmeebi 
(punqti 143)). sasamarTlo, axdens ra Sefasebas samarTlianobis prin-

cipis safuZvelze, ganmcxadebels miakuTvnebs 3 000 evros aramateria-

luri zianisaTvis konvenciis me-3 muxlis darRvevasTan mimarTebaSi.

67. Semdeg sasamarTlo aRniSnavs, rom ganmcxadebelma 85 dRe gaata-

ra patimrobaSi konvenciis me-5 muxlis 1-li punqtis darRveviT (ix. punq-

tebi 43-53). ganmcxadebelma am kuTxiT agreTve ganicada aramaterialuri 

ziani (ix. Jėčius-is saqmeze gamotanili ganaCenis punqti 109; agreTve ixi-

leT zemoxsenebuli Stašaitis-is saqmeze gamotanili ganaCenis punqti 99). 

sasamarTlo, axdens ra Sefasebas samarTlianobis principis safuZvel-
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ze, ganmcxadebels miakuTvnebs 8 000 evros aramaterialuri zianisaTvis 

konvenciis me-5 muxlis 1-li punqtis darRvevasTan mimarTebaSi.

68. sasamarTlo miiCnevs, rom aramaterialuri zianis anazRaurebis 

safuZvels warmoadgens agreTve konvenciis me-8 muxlis darRvevis dad-

gena ganmcxadeblis korespondenciis cenzuris gamo (ixileT zemoxsene-

buli Jankauskas-is saqme, punqti 28). sasamarTlo, axdens ra Sefasebas 

samarTlianobis principis safuZvelze, ganmcxadebels miakuTvnebs 1 000 

evros aramaterialuri zianisaTvis konvenciis me-8 muxlis darRvevas-

Tan mimarTebaSi.

69. mTlianad sasamarTlo samarTliani dakmayofilebis saxiT 

ganmcxadebels miakuTvnebs 12 000 evros aramaterialuri zianisaTvis 

winamdebare saqmeSi konvenciis darRvevebTan mimarTebaSi.

B.  xarjebi da gaweuli danaxarjebi

70. ganmcxadebeli moiTxovda 83 368 evros xarjebisa da gaweuli 

danaxarjebisaTvis.

71. mTavrobam aRniSnuli pretenziebi dausabuTeblad cno.

72. sasamarTlo aRniSnavs, rom konvenciis 41-e muxlis Sesabami-

si anazRaurebis mizniT unda dadgindes, rom xarjebi realurad da 

saWiroebisamebr iqna gaRebuli gonivruli odenobiT (ix. zemoxsenebuli 

Stašaitis-is saqme, punqti 102).

73. sasamarTlo aRniSnavs, rom, Tumca ganmcxadebeli samarTalwar-

moebis zogierT etapze miuTiTebda, rom mas sxvadasxva advokati icavda, 

faqtobrivad man TviTon warmoadgina sasamarTlos saxelze gagzavnili 

werilebis umravlesoba da xeli moawera maT. cxadia, rom advokatis 

xarjebis mniSvnelovani nawili Seexeboda Sidasaxelmwifoebrivi orga-

noebis winaSe ganmcxadeblis dacvas sisxlis samarTlis braldebisagan. 

aRniSnuli xarjebi ar warmoadgens sasamarTlos mier dadgenili konven-

ciis me-3, me-5 da me-8 muxlebis darRvevis anazRaurebisTvis saWiroebi-

samebr gaRebul xarjebs (ix., inter alia, loc. cit., punqti 103). ganmcxadeblis 

mier konvenciis darRvevis winaaRmdeg Tavis dacvis mizniT gaRebuli 

realuri samarTlebrivi xarjebis Sefasebis Sesabamisad sasamarTlo 

aniWebs ganmcxadebels 1 000 evros.

C.  sauravi

74. sasamarTlos miaCnia, rom dadgenili unda iqnes sauravi evropis 

centraluri bankis zRvruli sasesxo ganakveTis Tanabari ganakveTiT, 

rasac daemateba sami procenti.

zemoxsenebulidan gamomdinare, sasamarTlo erTxmad

1. adgens, rom adgili hqonda konvenciis me-3 muxlis darRvevas; 

2. adgens, rom adgili hqonda konvenciis me-5 muxlis 1-li punqtis dar-



247

Rvevas 1997 wlis 13 ivnisidan 6 agvistomde ganmcxadeblis patim-

robasTan mimarTebaSi;

3.  adgens, rom adgili hqonda konvenciis me-5 muxlis 1-li punqtis dar-

Rvevas 1999 wlis 29 ivnisidan 30 ivlisamde ganmcxadeblis patim-

robasTan mimarTebaSi;

4.  adgens, rom adgili hqonda konvenciis me-5 muxlis 1-li punqtis dar-

Rvevas 1999 wlis 15 noembridan 30 dekembramde ganmcxadeblis patim-

robasTan mimarTebaSi;

5.  adgens, rom adgili hqonda konvenciis me-8 muxlis darRvevas;

6. adgens, rom

(a) mopasuxe saxelmwifom sami Tvis vadaSi im dRidan, rodesac ganaCeni 

saboloo gaxdeba konvenciis 44-e muxlis me-2 punqtis  Sesabamisad, 

ganmcxadebels unda gadauxados 12 000 (Tormeti aTasi) evro ara-

materialuri zianisaTvis da 1 000 (erTi aTasi) evro xarjebisa da 

gaweuli danaxarjebisaTvis, rasac daemateba nebismieri damatebiTi 

Rirebulebis gadasaxadi;

(b) zemoxsnebuli sami Tvis vadis gasvlis Semdeg saboloo gadaxdamde 

zemoxsenebul Tanxebs daericxeba jarima evropis centraluri bankis 

sasesxo ganakveTis Tanabari odenobiT, rasac daemateba sami procenti.

7.  uaryofs ganmcxadeblis danarCen moTxovnebs samarTlian dakmayo-

filebasTan dakavSirebiT.

Sesrulebulia inglisur enaze da gacxadebulia werilobiT 2005 

wlis 7 aprils, sasamarTlos reglamentis 77-e muxlis me-2 da me-3 pun-

qtebis Sesabamisad.

bostiani m. zupanCiCi   vinsent berger

       Tavmjdomare       mdivani
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reboki sloveniis winaaRmdeg
Rehbock v. Slovenia
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pirveli seqcia

reboki sloveniis winaaRmdeg

(ganacxadi # 29462/95)

ganaCeni

strasburgi

2000 wlis 28 noemberi
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adamianis uflebaTa evropuli sasamarTlo

saqmeze `reboki sloveniis winaaRmdeg~,

(Rehbock v. Slovenia)

adamianis uflebaTa evropulma sasamarTlom (pirvelma seqciam), 

romelic palatis saxiT Seikriba Semdegi mosamarTleebis SemadgenlobiT:

q-ni e. palmi, Tavmjdomare,

b-ni l. ferari bravo,

b-ni gaukur iorundsoni,

b-ni r. turmeni,

b-ni b. zupanCiCi,

b-ni T. pantiru,

b-ni r. maruste, mosamarTleebi,

agreTve seqciis registratori b-ni m. oboile,

imsjela ra gancalkevebiT 2000 wlis 16 maissa da 7 noembers,

2000 wlis 7 noembers gamoitana winamdebare ganaCeni:
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procedura

1. saqme sasamarTlos gadasca komisiam 1999 wlis 11 seqtembers im 

debulebebis Sesabamisad, romlebic moqmedebda adamianis uflebaTa da 

ZiriTad TavisuflebaTa dacvis evropuli konvenciis (SemdgomSi `kon-

vencia~) me-11 oqmis ZalaSi Sesvlamde (me-11 oqmis me-5 muxlis me-4 punq-

ti da konvenciis adre moqmedi 48-muxli).

2. saqme momdinareobs ganacxadidan (#29462/95), romelic warmod-

genili iqna sloveniis winaaRmdeg konvenciis adre moqmedi 25-e mux-

lis Sesabamisad germaniis moqalaqis b-ni ernst rebokis (SemdgomSi 

`ganmcxadebeli~) mier 1995 wlis 17 seqtembers.

3. kerZod, ganmcxadebeli Cioda, rom igi daeqvemdebara konvenciis 

me-3 muxlis sawinaaRmdego mopyrobas, rom mas ar hqonda iseTi samar-

Talwarmoeba, romliTac misi patimrobis kanoniereba swrafad gadawy-

deboda konvenciis me-5 muxlis me-4 punqtis Sesabamisad, rom ar iqna 

daculi misi ufleba kompensaciaze, gaTvaliswinebuli konvenciis me-5 

muxlis me-5 punqtiT, da rom misi mimowera xelyofili iqna konvenciis 

me-8 muxlis darRveviT.

4. 1998 wlis 20 maiss komisiam ganacxadi arsebiT ganxilvaze nawilob-

riv daSvebulad gamoacxada. komisiam Tavis gadawyvetilebaSi dasaSvebo-

bis Taobaze miuTiTa, rom sloveniis mTavrobas (SemdgomSi `mTavroba~) 

ar warmoudgenia raime komentari samarTlebrivi dacvis Sidasaxelm-

wifoebriv saSualebaTa amowurvis moTxovnasTan dakavSirebiT, rasac 

iTvaliswinebs konvenciis adre moqmedi 26-e muxli. amgvarad, komisiam 

daadgina, rom ar SeiZleba ganacxadis Sesabamisi nawilis uaryofa imis 

gamo, rom ar iqna amowuruli samarTlebrivi dacvis Sidasaxelmwifoeb-

rivi saSualebebi.

5. 1999 wlis 23 aprilis moxsenebaSi (konvenciis adre moqmedi 31-e 

muxli) [samdivnos SeniSvna: am moxsenebis mopoveba SesaZlebelia samdiv-

nodan] komisiam gamoxata Tavisi azri, rom adgili hqonda konvenciis me-3 

muxlis, me-5 muxlis me-4 da me-5 punqtebisa da me-8 muxlis (komisiasTan 

ganmcxadeblis mimoweris Semowmebis TvalsazrisiT) darRvevas. SemdgomSi 

komisiam daadgina, rom adgili ar hqonia konvenciis me-8 muxlis darRve-

vas ganmcxadeblis sxva korespondenciis Semowmebis TvalsazrisiT.

6. ganmcxadebels mieca samarTlebrivi daxmareba.

7. 1999 wlis 20 seqtembers didi palatis kolegiam miiRo gadawy-

vetileba, rom saqme unda ganexila palatas, romelic Sedioda sasamarT-

los erT-erTi seqciis SemadgenlobaSi (me-11 oqmis me-5 muxlis me-4 

punqti reglamentis me-100 muxlis pirvel punqtTan da 24-e muxlis 

me-6 punqtTan erTad). amgvarad, ganacxadi gadaeca pirvel seqcias (sa-

samarTlos reglamentis 52-e muxlis pirveli punqti). aRniSnuli seq-

ciis SemadgenlobaSi Seiqmna palata, reglamentis 26-e muxlis pirveli 

punqtis Sesabamisad, romelsac unda ganexila saqme (konvenciis 27-e mux-

lis pirveli punqti).
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8. ganmcxadebelma da mTavrobam warmoadgines TavianTi mimoxilvebi.

9. saqmis mosmena Sedga adamianis uflebaTa SenobaSi, strasburgSi, 

2000 wlis 16 maiss (reglamentis 59-e muxlis me-2 punqti).

sasamarTlos winaSe gamocxaddnen:

(a) mTavrobis saxeliT

b-ni l. bembisi, generaluri prokurori, mTavrobis warmomad-

geneli,

q-ni m. remiki, prokurori, Tanawarmomadgeneli,

q-ni m. smiti, evropis sabWoSi sloveniis mudmivi warmomadgenlis 

moadgile,

b-ni m. granda, mTavrobis ufrosi eqsperti-mrCeveli;

(b) ganmcxadeblis saxeliT

b-ni f. q. bremi, rotenburgis advokatTa kolegiis advokati,

b-ni e. hipeli, Tarjimani.

sasamarTlom moismina b-ni bremis, q-ni remikisa da b-ni bembisis 

gamosvlebi.

faqtebi

I. saqmis garemoebebi

A. ganmcxadeblis mimarT mopyroba dakavebisa da Semdgomi 

patimrobis dros

1. ganmcxadeblis mimarT mopyroba dakavebis dros

10. 1995 wlis 8 seqtembers, daaxloebiT dRis 2 saaTze, ganmcxade-

belma gadakveTa avstriisa da sloveniis sazRvari SantilisTan axlos 

Tavisi partnioris kuTvnili manqaniT. manqanaSi mas hqonda abebis Sekvra, 

romlis sloveniaSi Catanac sTxova sloveniuri warmoSobis nacnobma. 

mas amis Sesaxeb ar ganucxadebia sabaJos TanamSromlebisTvis. imave 

dRes, saRamos 4 saaTsa da 55 wuTze, ganmcxadebeli daakava sloveniis 

policiam doliCSi, daaxloebiT 70 kilometris moSorebiT sazRvris ga-

dakveTidan, sadac mas abebi sxva pirisTvis unda gadaeca.

11. dakavebis pirobebs mxareebi sxvadasxvagvarad warmoadgenen.

12. faqtebis ganmcxadebliseuli versiis mixedviT, is alyaSi moaq-

cia eqvsma SeiaraRebulma mamakacma. TeTr da SavniRbianebma ieriSi mii-
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tanes ganmcxadebelze yovelgvari gafrTxilebis gareSe. Soriaxlos 

ramdenime adamiani idga. ganmcxadebeli swrafad aiyvanes, mas arc ki 

ucdia winaaRmdegobis gaweva. igi yviroda germanul da inglisur enebze, 

rom ar uwevda maT winaaRmdegobas, Tumca mainc ZaliT miaTries manqanis 

Zravis saxuravamde. mas xelebi zurgsukan borkilebiT hqonda Sekruli. 

imavdroulad, sxva oTxi adamiani mas TavSi urtyamda xelketebsa da 

muStebs. saxe mZimed hqonda daSavebuli da saSinel tkivils ganicdida.

13. 1999 wlis 25 noembris mimoxilvaSi mTavrobam ganmarta, rom 

ganmcxadebeli dakavebuli iqna im RonisZiebis konteqstSi, romelic 

dagegmili iyo xelisuflebis kompetenturi organoebis mier operati-

uli informaciis safuZvelze. rodesac gansazRvravdnen, Tu vin unda 

yofiliyo im jgufis SemadgenlobaSi, vinc dakavebis operacias ganaxor-

cielebda, xelisuflebam gaiTvaliswina is faqti, rom ganmcxadebeli, 

romelic narkotikebiT vaWrobaSi iyo eWvmitanili, fizikurad sakmaod 

Zlieri iyo, rameTu man ramdenjerme gaimarjva aTletizmis saxeobaSi 

germaniis CempionatSi.

14. rogorc mTavrobam ganacxada sasamarTlos winaSe zepiri for-

miT, igi daeyrdno am mizniT Seqmnili sami wevrisagan Semdgari komisiis 

daskvnas, rodesac 1996 wlis 9 Tebervals sloveni gradecis policiis 

administraciam miiRo brZaneba, romelsac unda ganesazRvra, Tu ram-

denad iyo gamarTlebuli Zalis gamoyeneba ganmcxadeblis dakavebisas. 

daskvna miRebuli iqna 1996 wlis 8 marts, xolo mTavrobam misi asli 

warudgina sasamarTlos 2000 wlis 23 maiss saqmeze arsebiTi mosmenis 

dros. Sesabamisi nawili ase ikiTxeba:

` ... oTxi gamomZiebeli iqna gamoyofili narkotikebiT movaWreTa da-

sakaveblad ... isini standartul formaSi iyvnen gamowyobilni - ec-

vaT saidentifikacio Jaketebi da hqondaT piradi iaraRi, agreTve 

xelborkilebi da sxva aRWurviloba eWvmitanilis dasakaveblad ...~

avtosadgomze [eWvmitanilebs] miuaxlovdnen gamomZieblebi, rom-

lebmac iyvires: ̀ sdeq! policia!~ da eWvmitanilebs adgilze gaSeSeba 

ubrZanes ... gamomZieblebi b. da k. miuaxlovdnen [ganmcxadebels] da 

scades misi gaCxreka ... [ganmcxadebeli] ar daemorCila maT brZanebas 

da gaqceva scada. gamomZieblebma b.-m da k.-m xeli SeuSales da daa-

kaves igi. maT scades `idayvis ileTiT~ daeWiraT igi ... iyo ra fizi-

kurad Zlieri, ganmcxadebelma xelidan dasxltoma scada. gamomZie-

blebi ganagrZobdnen mis alyaSi moqcevas [ganmcxadeblis] gaqcevis 

aRkveTis mizniT. [ganmcxadeblis] fizikuri Zalis gamo maT ver Se-

Zles alyis SenarCuneba da, amdenad, dauSves, rom igi [ganmcxade-

beli] miwaze daegdoT. radgan [ganmcxadebeli] kvlav Tavis daRwevas 

cdilobda, gamomZieblebi iZulebulni gaxdnen, miwaze TavianT siax-

loves mieTriaT. radgan [ganmcxadebeli] winaaRmdegobas uwevda da 

arsebobda misi gaqcevis safrTxe, maT ar SeeZloT ukeTesi adgilm-

debareobis SerCeva, sadac mas ar Seeqmneboda dazianebis safrTxe. 
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maT [ganmcxadebeli] miagdes miwaze gaCerebul manqanebs Soris. am 

dros [ganmcxadebelma] Tavi gaCerebuli manqanis frTas miartya da 

avtosadgomis gudroniT mopirkeTebul zedapirze daeca. amasobaSi 

gamomZieblebma [ganmcxadebels] xelborkilebi daades.

yvela [samive] eWvmitanili waiyvanes policiis ganyofilebaSi slo-

veni gradecSi. dakavebis dros [ganmcxadebels] ar gamouTqvams 

raime pretenzia tkivilis an dazianebis Taobaze ...~

8 seqtembers, dilis 4 saaTsa da 55 wuTze, [samive eWvmitanili] 

waiyvanes cixeSi ... da 1995 wlis 10 seqtembers waradgines isini slo-

veni gradecis raionul sasamarTloSi gamomZiebeli mosamarTlis 

winaSe, romelmac miiRo dapatimrebis Sesaxeb brZaneba ...

1995 wlis 9 seqtembers [ganmcxadebelma] saCivari gamoTqva, rom 

ybis tkivili awuxebda ...  igi waiyvanes sloveni gradecis samedi-

cino punqtSi, sadac daudgines qveda ybis motexiloba da janmr-

Telobis mZime dazianeba ...

specialurad mopovebuli informaciis safuZvelze komisiam daaskv-

na, rom gamomZieblebis k.-isa da b.-is qmedeba marTlzomieri iyo da 

Seesabameboda kanons. [ganmcxadeblisaTvis] miyenebuli dazianeba 

moxda uSualod dakavebis adgilze, rodesac igi miwaze waaqcies ...

[ganmcxadeblis] dakavebisas gamomZieblebma gamoiyenes iZulebis 

saSualo formebi: fizikuri Zala da xelborkilebi. amiT xeli Seu-

Sales dakavebul pirs danaSaulis adgilidan gaqcevaSi. dazianeba 

iman ganapiroba, rom [ganmcxadebelma] winaaRmdegoba gauwia maT 

dakavebis dros da, amgvarad, gamomZieblebs ar SeeZloT, miwaze 

sxva adgilas waeqciaT SedarebiT naklebi Zalis gamoyenebiT.

Sedegis miuxedavad, komisia adgens, rom Zalis gamoyeneba gamarT-

lebuli iyo da Seesabameboda `Sinagan saqmeTa organoebis Sesaxeb 

kanonis~ 54-e muxlsa da `iZulebiTi RonisZiebebis gamoyenebis Se-

saxeb~ instruqciis me-9 da me-12 muxlebs ...

15. 2000 wlis 23 maisiT daTariRebuli weriliT mTavrobam aseve ac-

noba sasamarTlos, misi moTxovnisamebr, rom operaciaSi monawileobda 

policiis cameti oficeri, romelTagan ors evaleboda ganmcxadeblisT-

vis xelborkilis dadeba.

2. ganmcxadeblis mimarT mopyroba patimrobis dros

16. dakavebis Semdeg ganmcxadebeli waiyvanes sloveni gradecis 

policiaSi. rogorc [ganmcxadebeli] amtkicebda sasamarTlos winaSe, mas 
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Tavis tkivili awuxebda da problemebi hqonda mxedvelobasTan dakav-

SirebiT, eqimma ki igi pirvelad mxolod 1995 wlis 9 seqtembers diliT 

gasinja. 1995 wlis 9 seqtembers, dRis 2 saaTsa da 50 wuTze, ganmcxade-

belma dawera da xeli moawera gancxadebas, romelSic, misi TqmiT, poli-

ciis miTiTebis safuZvelze dawera, TiTqos wina dRiT waiqca da saxe 

manqanis frTas daartya.

17. mTavrobis mtkicebiT, ganmcxadebelma pirvelad ybis tkivilze 

miuTiTa mxolod 1995 wlis 9 seqtembers diliT da eqimi dauyovneb-

liv iqna gamoZaxebuli. eqimma rekomendacia misca, rom ganmcxadebeli 

gamoekvliaT sloveni gradecis samedicino dawesebulebaSi, saidanac igi 

gadayvanili iqna mariboris saavadmyofoSi.

18. sasamarTlos winaSe wardgenili dokumentebi miuTiTebs, rom 

ganmcxadebeli safuZvlianad gamoikvlia mariboris saavadmyofos qirur-

giis ganyofilebis yel-yurisa da saxis eqimma 1995 wlis 9 seqtembers. 

moxsenebaSi naTqvami iyo, rom igi saavadmyofoSi policiam miiyvana ybis 

dazianebiT. ganmcxadebelma eqims uTxra, rom mas dazianeba policiam 

miayena, am ukanasknelma ki aRniSna, rom dakavebisas ganmcxadebeli daeca 

manqanis frTaze.

19. eqimma daadgina, rom ganmcxadeblis safeTqlisa da qveda ybis 

saxsari mgrZnobiare iyo zewolisas da mas ar SeeZlo piris saTanadod 

gaReba. daskvnaSi SemdgomSi naTqvami iyo, rom ganmcxadebels aReniSne-

boda araswori Tankbilva, radgan marcxena mxares kbilebi gadaadgile-

buli hqonda. eqimma rentgenze gaaSuqa ganmcxadebeli da ybis ormagi 

motexiloba da saxis kontuzia daudgina.

20. eqimma daaskvna, rom saWiro iyo qirurgiuli Careva saerTo anes-

TeziiT da miiRo winaswari zomebi momdevno dRisTvis. man policias neba 

darTo, rom am xnis ganmavlobaSi ganmcxadebeli patimrobaSi daetovebina.

21. 1995 wlis 10 seqtembers ganmcxadebeli waiyvanes saavadmyofoSi, 

Tumca igi ar dasTanxmda operacias, radgan Tvlida, rom male gaaTa-

visuflebdnen da operacias germaniaSi gaikeTebda. SeTanxmdnen, rom 

ganmcxadebeli gamokvlevas kvlav Caitarebda 1995 wlis 12 seqtembers.

22. 1995 wlis 12 seqtembers ganmcxadebels kvlav Cautarda gamokv-

leva. misi gancxadebiT, igi cudad grZnobda Tavs da guli ereoda. igi 

ar daeTanxma eqimis rekomendacias qirurgiuli Carevis Sesaxeb. eqimma 

brZana, rom ganmcxadeblisaTvis fafebi eWmiaT. Semdegi gamokvleva 1995 

wlis 18 seqtembrisTvis dainiSna.

23. 1995 wlis 18 seqtembris samedicino daskvnaSi aRniSnuli iyo, 

rom ganmcxadebeli Tavs ukeTesad grZnobda. Tumca SedarebiT naklebad, 

magram mainc awuxebda tkivili ReWvisa da Wamis dros.

24. 1995 wlis 25 seqtembers ganmcxadebelma uari Tqva saavadmyo-

foSi Semdgomi gamokvlevis Catarebaze.

25. ganmcxadebels kvlav Cautares gamokvleva mariboris saavamdyo-

foSi 1995 wlis 3 oqtombers, 25 da 27 noembers. man aRniSna, rom ybas-

Tan dakavSirebuli problema odnav gamousworda, magram uCioda muclis 

tkivilsa da sisxls eskrementSi. eqimebma specialuri dieta gamouweres 
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da, saWiroebis SemTxvevaSi, Semdgomi gamokvleva dauniSnes.

26. 1995 wlis 4 dekembers ganmcxadebels gamokvleva Cautarda mari-

boris saavadmyofoSi. daskvnaSi naTqvami iyo, rom misi Tankbilva Secv-

lili iyo da mas yba stkioda.

27. 1995 wlis 7 dekembers ganmcxadebels mkurnaloba Cautarda marc-

xena mtevnis or zedapirul Wrilobaze, rac TviTonve miayena sakuTar 

Tavs 1995 wlis 3 dekembers, depresiaSi yofnisas.

28. iusticiis saministrosaTvis gagzavnil werilSi, romelic da-

TariRebuli iyo 1995 wlis 17 dekembriT, ganmcxadebeli Cioda, rom igi 

sastikad iyo nacemi da awuxebda ybis ormagi motexiloba. man ganacxada, 

rom ar Cautarda saTanado samedicino mkurnaloba da moiTxova 1 000 000 

germanuli marka zianis asanazRaureblad.

29. Semdegi samedicino gamokvleva ganmcxadebels 1996 wlis 16 ian-

vars Cautarda. eqimma gamouwera tkivilgamayuCebeli medikamentebi da 

aRniSna, rom igi saWiroebda specialistis konsultacias ybis mkurnalo-

basTan dakavSirebiT.

30. 1996 wlis 23 ianvars specialistma daaskvna, rom ganmcxadeblis 

yba moiTxovda proTezul reabilitacias an Tundac qirurgiul Carevas. 

radgan ganmcxadebels surda, mkurnaloba germaniaSi Caetarebina, eqimma 

misca rekomendacia, SeZlebisdagvarad swrafad gaegzavnaT germaniaSi.

31.  wlis 5 marts ganmcxadebelma cixis ufross mimarTa saCivriT, rom 

awuxebda tkivili Sua yuris anTebis gamo da saavadmyofoSi gadayvana iTxova.

32. 1996 wlis 7 marts ganmcxadebelma eqims ganucxada, rom Zlieri 

Tavis tkivili awuxebda da cixeSi ar Castarebia saTanado samedicino 

mkurnaloba. kerZod, igi Cioda, rom mkurnalobis kursi regularulad 

ar utardeboda.

33. 1996 wlis 10 ivniss ganmcxadebelma mariboris cixis ufross 

mimarTa saCivriT, rom 8 da 9 ivniss dacvam ar misca tkivilgamayuCebeli 

medikamentebi, romlebic eqimma gamouwera, ris Sedegadac igi saSinel 

tkivils ganicdida da dasustda.

34. 1996 wlis 20 ivniss ganmcxadebelma cixis ufross mimarTa 

saCivriT, rom 18 da 19 ivniss mas ar Cautarda daniSnuli mkurnaloba. 

1996 wlis 30 ivnissa da 3 ivliss man kvlav saCivari gamoTqva imasTan da-

kavSirebiT, rom uari eTqva mkurnalobaze. Tavis saCivrebSi ganmcxade-

belma ganacxada, rom mas undoda sisxlis samarTalwarmoebis aRZvra 

cixis TanamSromlebis winaaRmdeg da iTxova, am mizniT policiisaTvis 

mimarTvis neba miecaT.

35. 1996 wlis 4 ivliss ganmcxadebelma auwya mariboris uzenaes 

sasamarTlos (Višje sodišče) mosamarTles, rom igi ganicdida seriozul 

tkivils da mas tkivilgamayuCeblebi araregularulad miewodeboda.

B. Sesabamisi gadawyvetilebebi ganmcxadeblis winaswar 

patimrobasTan dakavSirebiT

36. 1995 wlis 10 seqtembers sloveni gradecis saolqo sasamarTlos 
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(Okrožno sodišče) gamomZiebelma mosamarTlem ganmcxadebels winaswari 

patimroba Seufarda.

37. 1995 wlis 3 oqtombers ganmcxadebelma advokatis meSveobiT 

gaTavisuflebis Sesaxeb Suamdgomloba Seitana. igi amtkicebda, rom ar 

gaiqceoda da giraos saxiT SesTavaza 50 000 germanuli marka. ganmcxade-

beli aseve amtkicebda, rom misi patimroba aRar iyo aucilebeli, radgan 

mis winaaRmdeg aRZrul sisxlis samarTlis saqmeze arsebuli yvela mowme 

daikiTxa da yvela saTanado mtkicebuleba mopovebuli iyo.

38. 1995 wlis 6 oqtombers sloveni gradecis saolqo sasamarTlom 

ganmcxadeblis winaswari patimrobis vada 1995 wlis 8 dekembramde gaagr-

Zela, sisxlis samarTlis saproceso kodeqsis 205-e muxlis me-2 punqtis 

Sesabamisad. sasamarTlom aRniSna, rom SeuZlebeli iyo ganmcxadeblis 

saqmis erT TveSi gamoZieba.

39. ganmcxadebelma gaasaCivra Sefardebuli zoma. misi mtkicebiT, misi 

patimrobis safuZveli ar arsebobda da arc sasamarTlos umsjelia gaTavi-

suflebis Taobaze 1995 wlis 3 oqtombris SuamdgomlobasTan dakavSirebiT.

40. 1995 wlis 19 oqtombers mariboris uzenaesma sasamarTlom uaryo 

saCivari. man aRniSna, rom ganmcxadebeli iyo ucxo qveynis moqalaqe, 

romelsac ar hqonda raime kavSiri sloveniasTan, da, aqedan gamomdinare, 

daadgina, rom arsebobda misi gaqcevis safrTxe. rac Seexeba ganmcxadeb-

lis Suamdgomlobas giraoTi gaTavisuflebis Taobaze, uzenaesma sa-

samarTlom daadgina, rom es sakiTxi pirvel rigSi saolqo sasamarTlos 

unda ganexila.

41. 1995 wlis 26 oqtombers sloveni gradecis saolqo sasamarTlom 

ar daakmayofila ganmcxadeblis 1995 wlis 3 oqtombris Suamdgomloba 

gaTavisuflebis Taobaze. sasamarTlos ar umsjelia im giraos Sesaxeb, 

rac SesTavaza ganmcxadebelma sasamarTlo procesebze dasaswrebad sak-

marisi garantiis saxiT.

42. 1995 wlis 27 noembers sloveni gradecis saolqo sasamarTlom 

gaagrZela ganmcxadeblis winaswari patimrobis vada, sisxlis samarTlis 

saproceso kodeqsis 272-e muxlis me-2 punqtis Sesabamisad.

43. 1993 wlis 13 dekembers mariboris uzenaesma sasamarTlom ar 

daakmayofila ganmcxadeblis saapelacio saCivari zemoxsenebuli gadawy-

vetilebis winaaRmdeg.

44. 1995 wlis 29 noembers ganmcxadebelma advokatis meSveobiT 

kvlav Seitana Suamdgomloba gaTavisuflebis Taobaze. misi mtkicebiT, 

ar arsebobda saqmesTan dakavSirebuli aranairi safuZveli misi patim-

robisaTvis da giraos saxiT SesTavaza 50 000 germanuli marka.

45. 1995 wlis 22 dekembers sloveni gradecis saolqo sasamarTlom 

ar daakmayofila ganmcxadeblis Suamdgomloba.

C. komisiasTan ganmcxadeblis mimoweris kontroli

46. sloveniaSi patimrobis dros ganmcxadeblis mimowera, maT Soris 

mimowera komisiasTan, kontroldeboda.
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D. sisxlis samarTalwarmoeba ganmcxadeblis winaaRmdeg

47. 1996 wlis 8 ianvars sloveni gradecis saolqo sasamarTlom 

ganmcxadebels msjavri dasdo narkotikebis ukanono warmoebasa da 

vaWrobaSi, agreTve kontrabandaSi. ganmcxadebels Seefarda erTi wliT 

Tavisuflebis aRkveTa.

48. 1996 wlis 17 aprils mariboris uzenaesma sasamarTlom ar daak-

mayofila ganmcxadeblis saapelacio saCivari da, daeTanxma ra proku-

roris moTxovnas, sasjeli gauzarda Cvidmet Tvemde Tavisuflebis 

aRkveTiT.

49. 1996 wlis 1 seqtembers ganmcxadebeli pirobiTad gaaTavisufles.

II. Sesabamisi Sida kanonmdebloba da praqtika

A. konstitucia

50. 26-e muxliT uzrunvelyofilia TiToeuli adamianis ufleba 

kompensaciaze nebismieri zianis gamo, romelic gamomdinareobs fizi-

kuri piris an im organos ukanono oficialuri qmedebidan, romelic 

axorcielebs saxelmwifo organoebisTvis dakisrebul funqciebs.

B. 1980 wlis kanoni `Sinagan saqmeTa organoebis Sesaxeb~ 

da 1981 wlis instruqcia `iZulebiTi RonisZiebebis 

gamoyenebis Sesaxeb~

51. Sinagan saqmeTa organoebis Sesaxeb 1980 wlis 25 noembris kanonis 

(Zakon o notranjih zadevah) 54-e muxli, romelSic cvlileba iqna Setanili, 

nebas aZlevs Tanamdebobis pirebs, gamoiyenon fizikuri Zala TavianTi 

uflebamosilebis aRsrulebisas, rodesac, inter alia, maT ar SeuZliaT 

sxvagvarad daZlion im piris winaaRmdegoba, romelic ar emorCileba 

kanonier brZanebebs an romelsac apatimreben.

52. ̀iZulebiTi RonisZiebebis gamoyenebis Sesaxeb~ (Navodilo o uporabi 
prisilnih sredstev) 1981 wlis 1 seqtembris instruqciis me-9 muxli, romelSic 

cvlileba iqna Setanili, iTvaliswinebs, rom, inter alia, fizikuri Zalis 

gamoyeneba Sinagan saqmeTa Sesaxeb 1980 wlis kanonis 54-e muxlSi CamoT-

vlil SemTxvevebSi zogadad unda SeizRudos gansakuTrebuli dakavebis 

SemTxvevebamde. rodesac Tanamdebobis uflebamosili piri miiCnevs, rom 

aseTi saSualeba ar aris sakmarisi, mas SeuZlia gamoiyenos fizikuri 

Zala an rezinis xelketi. nebismier SemTxvevaSi maTi gamoyeneba dasaS-

vebia mxolod im farglebSi, rac ukiduresad aucilebelia winaaRmde-

gobis dasaZlevad an Tavdasxmis aRsakveTad da Zalis gamoyenebam ar 

unda gamoiwvios adamianisadmi cudad mopyroba.

53. ̀iZulebiTi RonisZiebebis gamoyenebis Sesaxeb~ instruqciis me-12 

muxli nebas aZlevs Tanamdebobis uflebamosil pirebs, xelborkilebi 
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daadon pirs an SezRudon igi sxva saSualebiT, Tu arsebobs gonivru-

li varaudi, rom Sesabamisi piri aqtiur winaaRmdegobas gauwevs maT an 

gaqcevas Seecdeba.

C. sisxlis samarTlis saproceso kodeqsi

54. 205-e muxlis 1-li punqti iTvaliswinebs, rom gamomZiebel 

mosamarTles SeuZlia winaswari patimroba Seufardos pirs ara umetes 

erT Tvis vadiT dakavebis momentidan. am periodis amowurvis Semdeg 

piri patimrobaSi SeiZleba darCes mxolod patimrobis vadis gagrZelebis 

Sesaxeb gadawyvetilebis safuZvelze.

55. 205-e muxlis me-2 punqtis Sesabamisad, amgvari gadawyvetileba 

unda gamoitanos sasamarTlom, xolo patimrobis vadis gagrZeleba SesaZ-

lebelia ara umetes ori TviT.

56. 211-e muxlis me-3 punqti iTvaliswinebs, rom dakavebul pirs 

SeuZlia mimowera hqondes an sxvagvari kavSiri daamyaros cixis gareT 

myof adamianebTan im gamomZiebeli mosamarTlis zedamxedvelobis qveS, 

romelic mis saqmes awarmoebs. am ukanasknels SeuZlia aukrZalos pati-

mars werilebis gagzavna, miReba an sxva saxis kontaqtebi, rasac SeuZlia 

zegavlena moaxdinos mis winaaRmdeg aRZrul sisxlis samarTalwarmoe-

baze. Tumca dauSvebelia, dakavebul pirs xeli SeeSalos ganacxadebis an 

saCivrebis gagzavnaSi.

57. 213-e (b) muxli amoqmedda 1998 wlis 23 oqtombers. me-3 punqti 

uflebas aZlevs ombudsmensa da mis moadgileebs, moinaxulon dakavebu-

li pirebi da awarmoon maTTan mimowera gamomZiebeli mosamarTlisaTvis 

winaswari Setyobinebisa da am ukanasknelis an sxva Tanamdebobis piris 

zedamxedvelobis gareSe. es debuleba analogiurad gamoiyeneba dakave-

bul pirsa da adamianis uflebaTa evropul sasamarTlos Soris mimo-

werasTan mimarTebaSi.

58. 272-e muxlis me-2 punqtis Sesabamisad, rodesac xdeba sabral-

debo daskvnis wardgena winaswar patimrobaSi myofi pirisTvis da im pi-

robiT, rom igi ar Seicavs winadadebas aRniSnuli piris gaTavisuflebis 

Taobaze, sasamarTlom unda Seiswavlos sakuTari iniciativiT sabral-

debo daskvnis wardgenidan sami dRis ganmavlobaSi, arsebobs Tu ara 

sakmarisi safuZveli braldebulis patimrobis vadis gasagrZeleblad da 

gamoitanos gadawyvetileba winaswari patimrobis vadis gagrZelebis an 

dakavebuli piris gaTavisuflebis Taobaze.

59. 542-e muxlis 1-li punqti iTvaliswinebs kompensaciis uflebas 

im patimrebisaTvis, romelTa saqmeebic jer ar gadascemia sasamarTlos 

an romlebic gaamarTles an gaaTavisufles sasamarTlo procesis Sem-

deg, im pirebisTvis, romlebmac moixades SemdgomSi Semcirebuli an gau-

qmebuli sasjeli, da agreTve imaTTvis, vinc daakaves an daapatimres 

Secdomisa Tu ukanono qmedebis Sedegad an romelTa winaswari patim-

robis vada gadascilda im patimrobis vadas, romelic maT SeefardaT 

sasjelis saxiT.
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samarTali

I. mTavrobis pirveladi pretenziebi

A. dacvis Sidasaxelmwifoebrivi saSualebebis amowurva

60. mTavroba amtkicebda, rom ganmcxadebels ar miumarTavs sakons-

titucio sasamarTlosTvis (Ustavno sodišče) konstituciuri sarCeliT 

kompensaciis Taobaze, rasac iTvaliswinebs konstituciis 26-e muxli. 

mTavrobis daskvniT, ganmcxadebelma ar amowura dacvis yvela Sidasa-

xelmwifoebrivi saSualeba, rogorc amas konvenciis 35-e muxli (Zveli 

redaqciiT 26-e muxli) iTvaliswinebs.

61. sasamarTlo aRniSnavs, rom mTavrobas zemoxsenebuli pretenzia 

ar wamouyenebia, rogorc es unda gaekeTebina, komisiis mier ganacxadis 

arsebiT ganxilvaze dasaSvebobis sakiTxis ganxilvisas (ix. punqti 4). 

aqedan gamomdinare, adgili aqvs saproceso gadaxvevas (inter alia, ix. saq-
meze Nikolova v. Bulgaria [GC] gamotanili ganaCeni, ganacxadi # 31195/96, 

punqti 44, ECHR 1999-II].

B. im saCivrebis ganxilva, romlebic ar wamouyenebia 

ganmcxadebels

62. mTavroba aprotestebda, rom komisiam ganixila saqmis faqtobri-

vi garemoebebi konvenciis me-5 muxlis me-4 da me-5 punqtebis Sesabamisad 

im faqtis miuxedavad, rom ganmcxadebeli ar eyrdnoboda am debulebebs 

Tavis ganacxadSi.

63. sasamarTlo imeorebs, rom konvenciis organoebs konvenciis 

moTxovnebis mTlianobis WrilSi aqvT iurisdiqcia, ganixilon is gare-

moebebi, romlebsac asaCivrebs ganmcxadebeli. am amocanis ganxor-

cielebisas isini uflebamisilni arian, saqmeze arsebul faqtebs miscen 

Tavisufali samarTlebrivi Sefaseba, ganmcxadeblisagan gansxvavebiT, 

an, saWiroebis SemTxvevaSi, faqtebi dainaxon gansxvavebul WrilSi (ix., 

inter alia, saqmeze Camenzind v. Switzerland gamotanili ganaCeni, 1997 wlis 16 

dekemberi, moxsenebebi ganaCenisa da gadawyvetilebebis Sesaxeb 1997-VIII,  

gv. 2895-96, punqti 50).

64. sasamarTlos iurisdiqciis farglebi im saqmeebTan mimarTebaSi, 

romlebic arsebiTad ganixila komisiam, gansazRvrulia komisiis gadaw-

yvetilebiT, romlis Tanaxmadac ganacxadi daSvebulad gamocxadda (ix. 

saqme Thlimmenos v. Greece [GC], ganacxadi # 34369/97, punqti 28, ECHR 
2000-IV). amasTanave, sasamarTlos winaSe samarTalwarmoebisas ganmcxade-

beli amtkicebda konvenciis me-5 muxlis me-4 da me-5 punqtebis darR-

vevas. aqedan gamomdinare, sasamarTlos aqvs iurisdiqcia, ganixilos 

aRniSnuli saCivrebi.
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II. konvenciis me-3 muxlis savaraudo darRveva

65. ganmcxadeblis mtkicebiT, adgili hqonda konvenciis me-3 muxlis 

darRvevas. aRniSnuli muxlis Tanaxmad:

`aravin SeiZleba daeqvemdebros wamebas an araadamianur Tu 

Rirsebis Semlaxvel mopyrobas an dasjas.~

66. sasamarTlos winaSe samarTalwarmoebisas ganmcxadebeli amt-

kicebda, rom dakavebis dros sloveniis policiam sxeulis mZime da-

zianeba miayena da mas ar Cautarda saTanado samedicino mkurnaloba 

Semdgomi patimrobis ganmavlobaSi.

67. mTavrobis mtkicebiT, policiam dakavebis dros Zala mxolod im 

farglebSi gamoiyena, rac aucilebeli iyo ganmcxadeblis saqcielidan 

gamomdinare. man agreTve gaaprotesta ganmcxadeblis braldebebi arasak-

marisi mkurnalobis Taobaze. kerZod, mTavrobam miuTiTa, rom ganmcxade-

belma uari Tqva eqimebis mier rekomendebul qirurgiul Carevaze.

1. ganmcxadeblisadmi savaraudo cudad mopyroba dakavebis 

dros

68. sasamarTlo aRniSnavs, rom mxareebma ar gaaprotestes is faqti, 

rom, rogorc samedicino daskvnidan Cans, ganmcxadebels dazianeba miayenes 

dakavebis dros. Tumca momxdarTan dakavSirebiT ganmcxadeblisa da mTav-

robis mier gansxvavebuli versiebi iqna warmodgenili (ix. punqtebi 12-15).

69. sasamarTlos mier dadgenili precedentuli samarTlis Tanaxmad, 

faqtobrivi garemoebebis dadgena da Semowmeba im saqmeebze, romlebic 

Tavdapirvelad komisiam ganixila, upiratesad am ukanasknelis saqmea. 

marTalia, sasamarTlo ar aris valdebuli, daeyrdnos komisiis mier dad-

genil faqtebs da mas Tavisuflad SeuZlia Tavad Seafasos mis winaSe 

wardgenili masalebi, am uflebamosilebas igi mxolod gansakuTrebul 

SemTxvevebSi iyenebs (ix. saqmeze Kaya v. Turkey gamotanili ganaCeni, 1998 

wlis 19 Tebervali, moxsenebebi 1998-I, gv. 321, punqti 75).

70. komisias ar SeeZlo daexata im faqtobrivi garemoebebis sruli 

suraTi, romlebSic ganmcxadebelma dazianeba miiRo. man saboloo daskv-

naSi aRniSna, rom, araerTgzis Txovnis miuxedavad, mTavrobas aranairad 

ar dausabuTebia Tavisi argumentebi, rom ganmcxadebelma dazianeba Sem-

TxveviT miiRo. me-3 muxlis darRvevis dadgenisas komisia ZiriTadad dae-

yrdno arguments, saqmeze Ribitsch v. Austria (1995 wlis 4 dekembris ganaCeni, 

seria A # 336, gv. 26, punqti 38) miTiTebiT, rom mTavrobam ver SeZlo 

dazianebis dasabuTeba da iseTi mtkicebulebis warmodgena, romelic 

eWvqveS daayenebda ganmcxadeblis axsna-ganmartebas.

71. sasamarTlo aRniSnavs, rom savaraudo cudad mopyrobas, 

romelsac Sedegad dazianeba mohyva, adgili hqonda ganmcxadeblis da-

kavebisas da ara mas Semdeg, rac igi winaswar patimrobaSi iqna ayvanili. 
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amgvarad, saqme gansxvavebuli unda iqnes Ribitsch-is saqmisagan, rode-

sac ganmcxadebelma dazianeba ganicada patimrobis dros. meore mxriv, 

saqme gansxvavebuli unda iqnes, agreTve, saqmisagan Klaas v. Germany (1993 
wlis 22 seqtembris ganaCeni, seria A # 269, gv. 16-18, punqtebi 26-30), 

romelic exeboda naklebad mZime dazianebas, romelsac adgili hqonda 

dakavebis operaciis dros, magram erovnulma sasamarTloebma daadgines 

faqtebi mas Semdeg, rac miecaT SesaZlebloba, uSualod daekiTxaT mow-

meebi da SeefasebinaT maTi sarwmunoeba.

72. mocemul SemTxvevaSi ganmcxadebeli ar daukavebiaT SemTxveviTi 

operaciis dros, romelsac SeiZleboda gauTvaliswinebeli Sedegi moh-

yoloda, razec policia winaswari momzadebis gareSe moaxdenda reagire-

bas. sasamarTlos winaSe wardgenili dokumentebi miuTiTebs, rom poli-

ciam winaswar dagegma dakavebis operacia da rom mas sakmarisi dro hqonda, 

Seefasebina SesaZlo riski da mieRo yvela aucilebeli zoma dakavebis 

operaciis Casatareblad. operaciaSi monawileobda cameti policieli da 

isini ricxobrivad aRematebodnen sam eWvmitanils, romlebic unda aeyva-

naT. ufro metic, ganmcxadebels ar SeuSinebia policiis oficrebi, maga-

liTad, iaraRis aSkara tarebiT an maTze TavdasxmiT. amis sapirispirod, 

ganmcxadeblisTvis miyenebuli gansakuTrebiT mZime dazianebisa da imis 

gaTvaliswinebiT, rom sadavo faqtebi ar daudgenia erovnul sasamarT-

los, mTavrobas ekisreba mtkicebis tvirTi, warmoadginos damajerebeli 

argumentebi, rom Zalis gamoyeneba ar iyo gadaWarbebuli.

73. 2000 wlis 23 maiss, saqmis arsebiTad ganxilvis Semdeg, mTavro-

bam sasamarTlos warudgina 1996 wlis 8 martiT daTariRebuli daskvna 

policiis qmedebaze ganmcxadeblis dakavebisas. es moxseneba ar yofila 

wardgenili komisiis winaSe saqmis ganxilvis dros. mTavrobam daaskvna, 

rom gamomZieblebi moqmedebdnen kanonis Sesabamisad da Zalis gamoyene-

ba aucilebeli gaxada ganmcxadebelma, romelic winaaRmdegobas uwevda 

maT (ix. punqti 14).

74. sasamarTlo aRniSnavs, rom gamoZiebis Catarebis Sesaxeb brZaneba 

gacemuli iqna xuTi Tvis Semdeg incidentidan, romelsac adgili hqon-

da 1995 wlis 8 seqtembers. gamoZieba Catarda sloveni gradecis poli-

ciis administraciaSi, romlis wevrebic monawileobdnen ganmcxadeblis 

dakavebis operaciaSi. daskvna ar akonkretebs, Tu ra informaciasa da 

mtkicebulebebs efuZneba igi. kerZod, daskvnidan ar Cans, rom misma av-

torebma mousmines ganmcxadebels, masTan erTad dakavebul sxva pirebsa 

an romelime sxva mowmes policielebis garda. ufro metic, mTavrobam 

ver axsna, Tu ratom gaxda daskvna xelmisawvdomi mxolod samarTalwar-

moebis saboloo etapze.

75. komisiis winaSe samarTalwarmoebisas mTavroba amtkicebda, rom 

ganmcxadebelma dazianeba miiRo, rodesac Tavi manqanis bamperze daartya 

(ix. komisiis 1999 wlis 23 aprilis daskvnis 21-e punqti). Tumca policiis 

1996 wlis 8 martis daskvna miuTiTebs, rom ganmcxadebelma saxe daartya 

gaCerebuli manqanis frTas da avtosadgomis gudroniT mopirkeTebul 

zedapirs (ix. zemoT, punqti 14). mTavrobam ar axsna es Seusabamoba.
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76. sasamarTlo ixsenebs, rom ganmcxadebels awuxebda ybis ormagi 

motexiloba, iseve, rogorc saxis kontuzia. miyenebuli mZime dazianebis 

gaTvaliswinebiT, agreTve zemoxsenebul daskvnaSi ganviTarebuli msje-

lobis miuxedavad, sasamarTlo miiCnevs, rom mTavrobas ar warmoud-

genia dasabuTebuli an sarwmuno argumentacia, rac Zireulad axsnida 

an gaamarTlebda dakavebis operaciis dros Zalis gamoyenebis xarisxs. 

Sesabamisad, gamoyenebuli Zala iyo gadaWarbebuli da gaumarTlebeli 

mocemul garemoebebSi.

77. Zalis amgvar gamoyenebas Sedegad mohyva dazianeba, romelmac 

ganmcxadebels udavod miayena seriozuli tanjva, romelic SinaarsiT 

aradamianur mopyrobas uTanabrdeboda.

78. amgvarad, adgili hqonda konvenciis me-3 muxlis darRvevas im 

mopyrobis gamo, romelsac ganmcxadebeli daeqvemdebara dakavebis dros.

2. ganmcxadeblisadmi savaraudo cudad mopyroba patimrobaSi 

yofnis dros

79. ganmcxadebels sasamarTlos winaSe ar gausaCivrebia mTavrobis 

argumenti, rom eqimi dauyovnebliv iqna gamoZaxebuli mas Semdeg, rac 

man moiTxova samedicino Semowmeba 1995 wlis 9 seqtembers, diliT. garda 

amisa, warmodgenili dokumentebi miuTiTebs, rom am dRidan ganmcxade-

bels regularulad sinjavdnen eqimebi da rom man TviTon ganacxada 

uari specialistebis mier rekomendebul qirurgiul Carevaze. amgvarad, 

sasamarTlo adgens, rom am TvalsazrisiT ar wamoiWreba sakiTxi konven-

ciis me-3 muxlis Sesabamisad.

80. sasamarTlos azriT, mopyroba, romelsac ganmcxadebeli daeqvem-

debara cixeSi, kerZod, is, rom cixis TanamSromlebma ver SeZles, miewo-

debinaT misTvis tkivilgamayuCebeli saSualebebi ramdenime SemTxvevaSi, 

ar aRwevda simkacris xarisxs, romelic im daskvnamde migviyvanda, rom 

adgili hqonda me-3 muxliT gaTvaliswinebuli uflebis darRvevas.

81. Sesabamisad, mocemul SemTxvevaSi adgili ar hqonia konvenciis 

me-3 muxlis darRvevas ganmcxadeblis mimarT mopyrobis gamo patimrobis 

dros.

III. konvenciis me-5 muxlis me-4 punqtis 
savaraudo darRveva

82. ganmcxadebeli Cioda, rom winaswari patimrobis sawyis etapze 

sloveniis sasamarTloebs swrafad ar gadauwyvetiaT misi Suamdgomlo-

bebi gaTavisuflebis Taobaze. igi amtkicebda konvenciis me-5 muxlis 

me-4 muxlis darRvevas. am muxlis mixedviT:

`dakavebiT an dapatimrebiT TavisuflebaaRkveTil yvela pirs 

ufleba aqvs sasamarTlo procesze, romliTac sasamarTlos mier 
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swrafad gadawydeba dapatimrebis kanoniereba da gaicema brZaneba 

gaTavisuflebaze, Tu dapatimreba ar aris kanonieri.~

83. mTavrobis mtkicebiT, 1995 wlis 6-19 oqtombers ori instanciis 

sasamarTloebma ganixiles ganmcxadeblisTvis winaswari patimrobis va-

dis gagrZelebis sakiTxi sisxlis samarTlis saproceso kodeqsis 205-e 

muxlis Sesabamisad. am sakiTxis ganxilvas igive faqtobrivi da samarT-

lebrivi safuZveli hqonda, rac gaTavisuflebis Taobaze ganmcxadeblis 

1995 wlis 3 oqtombris Suamdgomlobas. amdenad, mTavrobis azriT, ar 

arsebobda imis aucilebloba, rom Suamdgomloba gaTavisuflebis Tao-

baze calke ganexilaT ganmcxadeblisTvis patimrobis vadis gagrZelebis 

Taobaze sakiTxis gadawyvetamde. yovel SemTxvevaSi, `swrafad~ ganxil-

vis moTxovna daculi iqna.

84. sasamarTlo imeorebs, rom me-5 muxlis me-4 punqti, uzrunvel-

yofs ra TavisuflebaaRkveTili pirebisaTvis uflebas, samarTalwarmoe-

bis meSveobiT gaasaCivron Tavisuflebis aRkveTis kanoniereba, agreTve 

iTvaliswinebs maT uflebas, samarTalwarmoebis dawyebis Semdeg, sa-

samarTlos mier patimrobis kanonierebis swrafad gadawyvetaze da mis 

Sewyvetaze, Tu is aris kanonieri (ix. Musiał v. Poland [GC], # 24557/94, 

punqti 43, ECHR 1999-II). sakiTxi imis Taobaze, iqna Tu ara daculi piris 

ufleba me-5 muxlis me-4 punqtis Sesabamisad, ganxiluli unda iqnes 

TiToeul saqmeze arsebuli garemoebebis WrilSi (ix., mutatis mutandis, 
saqmeze The R.M.D. v. Switzerland gamotanili ganaCeni, 1997 wlis 26 seqtem-

beri, moxsenebebi 1997-VI, gv. 2013, punqti 42).

85. winamdebare saqmeSi ganmcxadebelma gaTavisuflebis Taobaze 

pirveli Suamdgomloba 1995 wlis 3 oqtombers Seitana. sloveni gra-

decis saolqo sasamarTlom ar daakmayofila es Suamdgomloba 1995 

wlis 26 oqtombers, anu ocdasami dRis Semdeg. 1995 wlis 29 noembers 

ganmcxadebelma kvlav Seitana Suamdgomloba gaTavisuflebis Taoba-

ze. 1995 wlis 22 dekembers, ocdasami dRis Semdeg, sloveni gradecis 

saolqo sasamarTlom kvlav ar daakmayofila igi.

86. sasamarTlo adgens, rom gaTavisuflebis Taobaze Suamdgomlo-

bebi, romlebic ganmcxadebelma Seitana 1995 wlis 3 oqtombersa da 29 

noembers, ar iqna ganxiluli `swrafad~, rogorc amas me-5 muxlis me-4 

punqti moiTxovs.

87. is faqti, rom mariboris uzenaesma sasamarTlom ganixila 

ganmcxadeblis saCivrebi pirveli instanciis sasamarTlos mier 1995 wlis 

6 oqtombersa da 27 noembers gamotanil gadawyvetilebebze winaswari 

patimrobis vadis gagrZelebis Taobaze, ar axdens gavlenas am daskvnaze. 

faqtobrivad, 1995 wlis 19 oqtombris gadawyvetilebiT mariboris uze-

naesma sasamarTlom calsaxad ganacxada, ganmcxadeblis saCivris sapa-

suxod, rom  1995 wlis 3 oqtombris Suamdgomloba gaTavisuflebis Tao-

baze unda ganexila sloveni gradecis saolqo sasamarTlos (ix. punqti 

40). amgvarad, samarTalwarmoeba gaTavisuflebis Taobaze ganmcxadeblis 

SuamdgomlobebTan dakavSirebiT damoukidebeli iyo im samarTalwarmoe-
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bisagan, romelic winaswari patimrobis vadis gagrZelebas Seexeboda da 

aRZruli iqna sloveniis xelisuflebis mier sakuTari iniciativiT.

88. Sesabamisad, adgili hqonda konvenciis me-5 muxlis me-4 punqtis 

darRvevas.

IV. konvenciis me-5 muxlis me-5 punqtis 
savaraudo darRveva

89. ganmcxadebeli Cioda, rom me-5 muxlis me-4 punqtis darRve-

vasTan mimarTebaSi, romelic zemoT iqna dadgenili, mas ar hqonda aRs-

rulebadi ufleba kompensaciaze. igi miuTiTebda konvenciis me-5 mux-

lis me-5 punqtis darRvevaze. aRniSnuli muxlis mixedviT:

`yvelas, vinc aris dakavebis an dapatimrebis msxverpli am muxlis de-

bulebaTa darRveviT, aqvs aRsrulebadi ufleba kompensaciaze.~

90. mTavroba amtkicebda, rom saqme ar wamoWrida sakiTxs me-5 mux-

lis me-4 punqtis WrilSi, radgan ganmcxadeblis uflebebi, romlebsac 

iTvaliswinebs konvenciis me-5 muxlis me-4 punqti, daculi iyo.

91. sasamarTlo aRniSnavs, rom konstituciis 26-e muxli, sisxlis 

samarTlis saproceso kodeqsis 542-e muxlis 1-li punqtis Sesabamis 

nawilebTan erTad, iTvaliswinebs kompensaciis uflebas im SemTxvevebSi, 

rodesac Tavisuflebis aRkveTa ukanono iyo an Secdomis Sedegs war-

moadgenda. amgvarad, araferi miuTiTebs imaze, rom ganmcxadeblisTvis 

patimrobis vadis gagrZeleba, kerZod, gaTavisuflebis Taobaze Suamd-

gomlobebze uari, iyo ukanono an Secdomis Sedegi sloveniis kanonmdeb-

lobis miznebisaTvis.

92. aRniSnul garemoebebSi sasamarTlo adgens, rom ganmcxadeblis 

ufleba kompensaciaze konvenciis me-5 muxlis me-4 punqtis darRvevas-

Tan mimarTebaSi ar yofila daculi sakmarisi xarisxis gansazRvrulo-

biT (ix. saqmeze Sakık and Others v. Turkey gamotanili ganaCeni, 1997 wlis 

26 noemberi, moxsenebebi 1997-VII, gv. 2626, punqti 60). 

93. Sesabamisad, adgili hqonda konvenciis me-5 muxlis me-4 punqtis 

darRvevas.

V. konvenciis me-8 muxlis savaraudo darRveva

94. sasamarTlos winaSe ganmcxadebeli Cioda, rom komisiasTan misi 

mimowera yovlad gaumarTlebel Semowmebas eqvemdebareboda. igi amt-

kicebda konvenciis me-8 muxlis darRvevas. am muxlis mixedviT: 

`1. yvelas aqvs ufleba, pativi scen mis pirad da ojaxur cxovrebas, 

mis sacxovrebelsa da mis mimoweras.
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2. dauSvebelia sajaro xelisuflebis Careva am uflebis ganxor-

cielebaSi, garda iseTi Carevisa, rac daSvebulia kanoniT da 

aucilebelia demokratiul sazogadoebaSi erovnuli uSiSroebis, 

sazogadoebrivi usafrTxoebis an qveynis ekonomikuri keTildRe-

obis interesebisaTvis an uwesrigobis an danaSaulis Tavidan asa-

cileblad, janmrTelobis an zneobis an sxvaTa uflebaTa da Tavi-

suflebaTa dacvisaTvis.~

95. mTavrobis mtkicebiT, komisiasTan ganmcxadeblis mimoweris 

Semowmeba ganxorcielda sisxlis samarTlis saproceso kodeqsis 211-e 

muxlis Sesabamisad. mTavrobis TqmiT, 1998 wlis 23 oqtombers amoqmede-

buli sisxlis samarTlis saproceso kodeqsis 213-e (b) muxlis me-3 punq-

tis Sesabamisad sloveniaSi gauqmda TavisuflebaaRkveTil pirebsa da 

adamianis uflebaTa evropul sasamarTlos Soris mimoweris Semowmeba. 

96. sasamarTlo adgens, rom komisiasTan ganmcxadeblis mimowe-

ris Semowmeba uTanabrdeba me-8 muxlis 1-li punqtiT gaTvaliswinebul 

uflebebSi Carevas.

97. zemoxsenebuli Careva rom ar ewinaaRmdegebodes me-8 muxls, 

igi unda iyos `daSvebuli kanoniT~, emsaxurebodes me-2 punqtiT gaT-

valiswinebul kanonier mizans da unda iyos `aucilebeli demokratiul 

sazogadoebaSi~ aRniSnuli miznis misaRwevad (ix. saqmeze Silver and Others v. 
the United Kingdom gamotanili ganaCeni, 1983 wlis 25 marti, seria A # 61, 

gv. 32 punqti 84, da saqmeze Petra v. Romania gamotanili ganaCeni, 1998 wlis 

23 seqtemberi, moxsenebebi 1998-VII, gv. 2853, punqti 36).

98. Carevas hqonda samarTlebrivi safuZveli, kerZod, sisxlis 

samarTlis saproceso kodeqsis 211-e muxlis me-3 punqti. Sesabamisad, 

SeiZleba miCneuli iqnes, rom igi `uwesrigobis an danaSaulis Tavidan 

acilebis~ kanonier mizans emsaxureboda.

99. rac Seexeba Carevis aucileblobas, sasamarTlo adgens, rom 

ar arsebobda raime aucilebeli safuZveli im mimoweris SemowmebisaT-

vis, romlis konfidencialurobis dacva mniSvnelovani iyo (ix. saqmeze 

Campbell v. the United Kingdom gamotanili ganaCeni, 1992 wlis 25 marti, 

seria A # 233, gv. 22, punqti 62). Sesabamisad, Careva ar iyo aucilebeli 

demokratiul sazogadoebaSi me-8 muxlis me-2 punqtis mniSvnelobiT.

100.sasamarTlom aRniSna, rom 1998 wlis 23 oqtombers sisxlis samarT-

lis saproceso kodeqsis 213-e (b) muxlis me-3 punqtis amoqmedebis Semdeg 

TavisuflebaaRkveTil pirebsa da sasamarTlos Soris mimoweris Semowmeba 

gauqmda. magram es ar cvlis winamdebare saqmeSi arsebul mdgomareobas.

101.aqedan gamomdinare, adgili hqonda konvenciis me-8 muxlis darRvevas.
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VI. konvenciis 41-e muxlis gamoyeneba

102.konvenciis 41-e muxlis Tanaxmad:

`Tu sasamarTlo daadgens, rom dairRva konvencia da misi oqmebi, 

xolo Sesabamisi maRali xelSemkvreli mxaris Sidasaxelmwifoe-

brivi samarTali darRvevis mxolod nawilobrivi gamosworebis  

SesaZleblobas iZleva, saWiroebis SemTxvevaSi, sasamarTlo 

dazaralebul mxares samarTlian dakmayofilebas miakuTvnebs.~

A. materialuri ziani

103.ganmcxadebelma pretenzia ganacxada 174 897 germanul markaze, 

miuTiTebda ra ZiriTadad misi partnioris mier dakargul Semosavalsa 

da gaweul xarjebze, rodesac mas uvlida sloveniaSi, misi partnioris 

manqanis CamorTmevaze sloveniis xelisuflebis organoebis mier da misi 

kuTvnili aqciebis gaufasurebaze sloveniaSi misi patimrobis dros.

104. mTavrobam gaaprotesta es pretenzia, radgan dausabuTeblad 

miiCnia.

105.  sasamarTlo ver xedavs pirdapir mizezobriv kavSirs konven-

ciiT gaTvaliswinebul uflebaTa darRvevebis dadgenasa da gancxade-

bul materialur zians Soris. amdenad, am kuTxiT ar arsebobs kompensa-

ciis mikuTvnebis aranairi safuZveli.

B. aramaterialuri ziani

106. ganmcxadebeli kompensaciis saxiT moiTxovda 1 000 000 ger-

manul markas sloveniis xelisuflebis mopyrobis Sedegad miyenebuli 

tkivilisa da tanjvisaTvis.

107. mTavrobam es Tanxa gadaWarbebulad miiCnia. misi mtkicebiT, 

ganmcxadebeli Tavad iyo pasuxismgebeli ybis dazianebisaTvis, garda 

amisa, man uari ganacxada qirurgiul Carevaze.

108. sasamarTlo azriT, ganmcxadeblisTvis miyenebul dazianebas 

unda gamoewvia seriozuli tkivili. Tumca am kuTxiT zianis Sefasebi-

sas sasamarTlom mxedvelobaSi unda miiRos is faqti, rom ganmcxade-

belma ar isurva saTanado mkurnalobis Catareba sloveniaSi miyenebuli 

dazianebisaTvis, miuxedavad imisa, rom, samedicino eqspertebis azriT, 

qirurgiuli Careva aucilebeli iyo (ix. punqtebi 20-30). sasamarTlo, 

axdens ra Sefasebas samarTlianobis principis safuZvelze, ganmcxade-

bels miakuTvnebs 25 000 germanul markas.

C. xarjebi da gaweuli danaxarjebi

109. ganmcxadebeli moiTxovda 23 700 germanul markas Semdegi 

gadanawilebiT:
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a) 16 500 germanuli marka im advokatebis anazRaurebisaTvis, romlebic 

ganmcxadebels sloveniaSi sisxlis samarTalwarmoebis etapze war-

moadgendnen;

b) 7 200 germanuli marka satelefono saubrebisaTvis, rac ganaxorciela 

misma partniorma, rodesac cdilobda ganmcxadeblis uflebebis dac-

vas rogorc sloveniaSi, ise komisiis winaSe.

110. mTavrobam ganacxada, rom xarjebi dausabuTebuli iyo.

111. sasamarTlo kvlav aRniSnavs, rom konvenciis 41-e muxlis Sesa-

bamisad anazRaurebis mizniT unda dadgindes, rom xarjebi realurad da 

saWiroebisamebr iqna gaRebuli gonivruli odenobiT (ixileT, inter alia, 
saqme Jėčius v. Lithuania, # 34578/97, punqti 112, ECHR 2000-IX).

sasamarTlo ar eTanxmeba imas, rom ganmcxadeblis partnioris xar-

jebi SeiZleba miCneuli iqnes saWiroebisamebr gaRebulad konvenciis 

darRvevis Tavidan acilebis an gamosworebis kuTxiT.

rac Seexeba advokatebis anazRaurebis Tanxebs, isini upiratesad 

Seexeboda ganmcxadeblis sisxlis samarTlis braldebisagan dacvas 

sloveniis xelisuflebis organoebis winaSe, rac ar yofila evropuli 

sasamarTlos ganxilvis sagani.

sasamarTlo agreTve aRniSnavs, rom evropis sabWom b-n reboks 

gadauxada 17 098,12 franguli franki samarTlebrivi daxmarebis saxiT.

axdens ra Sefasebas samarTlianobis principis safuZvelze, sa-

samarTlo ganmcxadebels miakuTvnebs 7 000 germanul markas damate-

biTi Rirebulebis nebismier gadasaxadTan erTad, romelic SeiZleba 

daericxos am Tanxas, gamoklebuli 17 098,12 franguli franki, rac 

gadauxada evropis sabWom samarTlebrivi daxmarebis saxiT.

D. sauravi

112. sasamarTlosTvis xelmisawvdomi informaciis Sesabamisad, sap-

rocento ganakveTi, romelic dadgenilia germaniaSi winamdebare ganaCe-

nis miRebis dRisaTvis, aris wliuri 4%.

zemoxsenebulidan gamomdinare, sasamarTlo 

1. erTxmad uaryofs mTavrobis pirvelad pretenziebs;

2. adgens eqvsi xmiT erTis winaaRmdeg, rom adgili hqonda konvenciis 

me-3 muxlis darRvevas ganmcxadeblis mimarT dakavebis dros mopy-

robis gamo;

3. erTxmad adgens, rom adgili ar hqonia konvenciis me-3 muxlis dar-

Rvevas ganmcxadeblis mimarT patimrobis dros mopyrobis gamo;

4.  erTxmad adgens, rom adgili hqonda konvenciis me-5 muxlis me-4 pun-

qtis darRvevas;

5.  erTxmad adgens, rom adgili hqonda konvenciis me-5 muxlis me-5 pun-

qtis darRvevas;
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6.  erTxmad adgens, rom adgili hqonda konvenciis me-8 muxlis darRvevas;

7. erTxmad adgens, rom

(a) mopasuxe saxelmwifom sami Tvis vadaSi ganmcxadebels unda gadauxa-

dos: 25 000 (ocdaxuTi aTasi) germanuli marka gancdili aramateri-

aluri zianisaTvis da 7 000 (Svidi aTasi) germanuli marka xarjebisa 

da gaweuli danaxarjebisaTvis damatebiTi Rirebulebis nebismier ga-

dasaxadTan erTad, romelic SeiZleba daericxos am Tanxas, gamokle-

buli 17 098,12 (Cvidmeti aTas oTxmocdaTvrameti franguli franki 

da Tormeti centi) franguli franki, rac gadaxdili unda iqnes ger-

manuli markiT winamdebare ganaCenis gamotanis dRisTvis moqmedi ga-

nakveTiT;

(b) zemoxsnebuli sami Tvis vadis gasvlis Semdeg morigebamde gadaxdili 

unda iqnes martivi procenti wliuri 4%-iani ganakveTiT.

8.  uaryofs ganmcxadeblis danarCen moTxovnebs samarTlian dakmayo-

filebasTan dakavSirebiT.

Sesrulebulia inglisur enaze da gacxadebulia werilobiT 2000 

wlis 28 noembers sasamarTlos reglamentis 77-e muxlis me-2 da me-3 

punqtebis Sesabamisad.

elizabet palmi     maikl oboili   

 Tavmjdomare         mdivani   

konvenciis 45-e muxlis me-2 punqtisa da reglamentis 74-e muxlis 

me-2 punqtis Sesabamisad, ganaCens Tan erTvis b-ni zupanCiCis nawilobriv 

gansxvavebuli azri.

e.p.

m.o.b
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mosamarTle zupanCiCis nawilobriv gansxvavebuli azri

I

es gansakuTrebuli saqmea, Tundac saproceso kuTxiT. ganmcxade-

bels arasodes wamouyenebia sakiTxi Tavisi dazianebis Sesaxeb gamomZie-

beli mosamarTlis an saqmis ganmxilveli mosamarTleebis winaSe, Tumca 

mas im dros mxolod braldebis tvirTi (onus proferrendi) ekisreboda. mas 

rom mxolod emtkicebina cudad mopyroba, sasamarTlo valdebuli iqne-

boda, gaeTvaliswinebina, xolo prokurori valdebuli iqneboda, eWvmi-

tanili policielebis winaaRmdeg aReZra sisxlis samarTlis saqme. Tu 

aRniSnuli Sedegs ar gamoiRebda, ganmcxadebels hqonda ramdenime sa-

Sualeba, romelTa amowurvis Semdeg mas SeeZlo konstituciuri sar-

CelisTvis miemarTa. winamdebare saqmisaTvis namdvilad yuradsaRebia, 

rom ganmcxadebels arasodes miumarTavs aRniSnuli Cveulebrivi proce-

durebisTvis, romlebsac Sedegad mohyveboda misTvis miyenebuli zianis 

sasamarTlo gamoZieba. mTavrobas, Tavis mxriv, ar gausaCivrebia samar-

Talwarmoebis saTanado etapze is faqti, rom ar yofila amowuruli 

dacvis yvela Sidasaxelmwifoebrivi saSualeba. amdenad, saqme evropul 

sasamarTlos gadaeca zogierTi mniSvnelovani elementis arsebiTad 

ganxilvis gareSe. ramdenadac ar yofila Sida sasamarTlo gamoZieba, es 

faqtebi mxolod mogvianebiT gaxda Sesabamisi konvenciis me-3 muxlis 

darRvevis braldebis WrilSi.

sinamdvileSi dakavebis mniSvnelovani garemoebebi arasdros yo-

fila pirdapir dadgenili, dauyovneblobis principis Sesabamisad, Sida 

Tu saerTaSoriso sasamarTlo xelisuflebis mier. amgvarad, savarau-

dod, zedmeti Zalis gamoyenebis arsebiTi sakiTxi ganmcxadeblis kanoni-

eri dapatimrebisas pirvelad iqna warmodgenili adamianis uflebaTa 

evropuli sasamarTlos winaSe. amiT Cven SevasruleT faqtebis damdgeni 

pirveli intanciis sasamarTlos roli.

ufro metic, momavalSi, me-11 oqmis gavleniT, aseTi saqmeebi kvlav 

ganmeordeba. amJamad komisia, romelic sasamarTlosTvis faqtebis dad-

genis arsebiT funqcias asrulebs, aRar arsebobs.

aqedan logikurad gamomdinareobs, rom sasamarTlos mouwevs axal 

situaciasTan adaptacia. mas mouwevs iseTi situaciebis daSveba, winamde-

bare saqmis msgavsad, rom mis winaSe mosmena pirveli instanciis erovnuli 

sasamarTloebis winaSe mosmenas daemsgavseba. sasamarTlos mouwevs mow-

meebis mosmena, dapirispirebuli mowmeebis jvaredini dakiTxva, pirdapiri 

dakiTxva, nivTieri mtkicebulebebis Sefaseba da a.S. sasamarTlos moux-

deba daadginos Tavisi wesebi mtkicebis tvirTis, dubio pro reo principisa 

da a.S. Sesaxeb. es wesebi ukve arsebobs Cvens sasamarTlo praqtikaSi, Tun-

dac elementaruli formiT. da, ra Tqma unda, am saproceso normebis 

dadgenisas Cven mkacrad unda mivdioT me-6 muxlis garantiebs, rogorc 

amas konvenciis yvela xelmomwerisgan moviTxovT.

es Seexeba yvela im saqmes, romlebSic, konvenciis xedviT, garkveu-
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li faqtebi samarTlebrivad Sesabamisi mxolod imitom xdeba, rom saqme 

Setanili iqna adamianis uflebaTa evropuli sasamarTlos winaSe, da 

mxolod amis Semdeg.

ra Tqma unda, simarTlea, rom is, rasac Cven `faqtebs~ an `samarT-

lebrivad marTlzomier faqtebs~ vuwodebT, zogjer ar aris ubralod 

da martivad `obieqturi~. konkretul saqmeSi uamravi `faqtidan~ mxo-

lod SerCeul aspeqtebs eqceva sasamarTlos yuradReba. es mxolod ma-

Sin xdeba, rodesac saqmis samarTlebrivi kvalifikacia gamoiyeneba mo-

cemuli faqtobrivi magaliTis mimarT sasamarTlos mier. Tavis mxriv, 

ra Tqma unda, norma, romelic gamoiyeneba samarTlebrivi kvalifika-

ciis misacemad konkretuli saqmisTvis, TavisTavad aRqmul faqtebTan 

mimarTebaSia arCeuli. amdenad, adgili aqvs dinamikur da dialeqtikur 

kavSirs faqtebsa da normebs Soris. gamosayenebeli normis arCevaze 

dayrdnobiT, sasamarTlo yuradRebis qveS sxvadasxva faqtebi xvdeba, 

TiTqos isini sxva saTvaliT iqna danaxuli.

aqedan gamomdinareobs, rom faqtebi, romlebic Sesabamisi da ga-

damwyveti unda iyos Sida sasamarTloebisTvis, xSirad ar aris Sesabami-

si da gadamwyveti adamianis uflebaTa evropuli sasamarTlosaTvis, da 

piriqiT. strasburgSi Cven viyenebT sxvadasxva principebs, doqtrinebsa 

da wesebs, romlebic efuZneba konvenciis normebsa da SemuSavebulia ev-

ropuli sasamarTlos precedentuli samarTlis ormocdaaTi wlis gan-

mavlobaSi. identuri faqtobrivi magaliTi SeiZleba sxvagvari samarT-

lebrivi perspeqtiviT iqnes danaxuli an, winamdebare saqmis msgavsad, 

srulebiTac ar daeqvemdebaros sasamarTlos mier ganxilvas.

aRniSnuli problema ar aris axali. sasamarTlo yovelTvis iyenebs 

Tavis kriteriumebs imasTan dakavSirebiT, Tu ra aris Sesabamisi konven-

ciis safuZvelze. sxvagvarad rom iTqvas, es Cven baton Jurdenis rolSi 

Cagvayenebda [batoni Jurdeni molieris piesis, ̀ gaaznaurebuli mdabios~, 

mTavari moqmedi piria], romelic gancvifrebulia imiT, rom didi xnis 

ganvamlobaSi `prozaulad” laparakobda. konvenciis Sesabamisi specialu-

ri faqtobrivi analizis gamoyeneba, sabolood, ra Tqma unda, adamianis 

uflebaTa evropuli sasamarTlos misias warmoadgens.

amaSi araferia gansakuTrebuli, Tu ar CavTvliT faqtebisa da 

samarTlis, questiones juris et questiones facti, gaucnobiereblad mkacr gamijv-

nas. Tanamedrove samarTlis filosofia didi xania gascda am xelovnur 

gansxvavebas. winamdebare saqme sakmaod metyvelebs amis aucileblobaze. 

Tumca amas aqvs uaryofiTi gamovlineba xSirad gamoyenebuli jadosnuri 

formulisTvis, romlis mixedviTac `Cven ar varT meoTxe instanciis sa-

samarTlo~ da faqtebis gamoZiebas erovnul sasamarTloebs mivandobT. 

zogierT SemTxvevaSi, rodesac ganmcxadebeli Civis aSkara xarvezebze 

erovnuli sasamarTloebis mxridan, es SeiZleba marTebul midgomad 

iqnes miCneuli. es aSkarad araswori midgomaa im saqmeebTan mimarTebaSi, 

rodesac erovnul sasamarTloebs ar hqoniaT saSualeba, emsjelaT kon-

venciis gamoyenebis Taobaze.

doqtrina, romelic moiTxovs dacvis Sidasaxelmwifoebriv sa-
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SualebaTa amowurvas, mxolod nawilobriv efuZneba konvenciis adre 

moqmed 26-e, amJamindel 35-e muxls. Tumca, aRniSnuli debulebis Se-

sabamisad, saqme SeiZleba nebismier dros iqnes uaryofili, anu mopa-

suxe mTavrobis pretenzia ar aris SezRuduli droSi im periodTan 

mimarTebaSi, sanam saqmis dasaSvebobis sakiTxi iqneba ganxiluli. es mxo-

lod komisiisTvis mosaxerxebeli praqtika iyo, anu ara mZime doqtri-

na am sityvis Cveulebrivi gagebiT. debulebis teleologiuri analizi 

miuTiTebs, rom igi ara mxolod faqtebis dadgeniT aris dakavebuli. 

misi mizani, saerTaSoriso samarTlis kuTxiT, martivad mdgomareobs 

imaSi, rom maRali xelSemkvreli mxareebis erovnul sasamarTloebs sa-

Sualeba mieceT, savaldebulod aRiaron konvenciisa da Cveni sasamarT-

los mier moTxovnili minimaluri samarTlebrivi da saproceso stan-

dartebi. faqtebis dadgenis kompetenciis gacnobierebuli delegireba 

erovnuli sasamarTloebisaTvis mxolod zemoxsenebuli fundamenturi 

saerTaSoriso samarTlebrivi etiketis Tanamdevia, rac efuZneba im mo-

sazrebas, rom yvela wevri saxelmwifo aRiarebs Tavis valdebulebas 

konvenciis Sesabamisad.

es gulisxmobs, rom winamdebare saqme SeiZleboda ganxiluliyo 

mosmenis Semdegac. Cemi azriT, es iqneboda yvelaze gonivruli, Tu ar 

gvinda, rom CaverioT faqtebis uSualo dadgenaSi.

II

gansaxilveli realuri faqti samarTlebrivad kvalificirebulia 

rogorc Zalis zedmeti gamoyenebis braldeba narkotikebiT movaWris 

kanonieri dakavebisas, rodesac igi cdilobda avstria-sloveniis sazRv-

ris gadakveTas.

gonivruli eWvis (SesaZlo mizezis) saproceso samarTlebrivi 

sakiTxi, romelic win uswrebda dakavebas, agreTve misi konkretuli da 

specifikuri xasiaTi, misi wyaroebis kanoniereba da a.S., arasdros wa-

mouWria ganmcxadebels. radgan dakavebis kanoniereba ar yofila gasa-

Civrebuli, Cven ar viciT, rogor moiZia sloveniis policiam informacia 

ganmcxadeblis mcdelobasTan dakavSirebiT, qveyanaSi Seetana eqsta-

zis momgvreli abebi da sxva kontrabanda. amgvarad, unda vivaraudoT, 

rom dakavebis safuZveli iyo kanonieri rogorc Sidasaxelmwifoebrivi 

kanonmdeblobis, ise konvenciis miznebisaTvis.

Semdegi sakiTxi is aris, Tu ramdenad icoda ganmcxadebelma Ta-

visi dakavebis Sesaxeb, anu SeiZleboda Tu ara, rom dakavebisas misi sa-

varaudo winaaRmdegoba yofiliyo misi mxridan marTlzomieri Secdomis 

(error facti) Sedegi. mTavrobis mtkicebiT, policielebi, romlebic daka-

vebis operaciaSi monawileobdnen, aSkarad advilad amosacnobi iyvnen, 

radgan qurTukebze garkveviT eweraT “POLICIJA”. ganmcxadeblis TqmiT, 

policielebs ar ecvaT aRniSnuli qurTukebi da isini mas `ninZebad~ 

moeCvena, romlebic masze Tavdasxmas axorcielebdnen, rasac aranairi 
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kavSiri ar hqonda kontrabandasTan. Tumca Znelia amis dajereba, radgan 

ganmcxadebeli udavod inerviulebda manqanaSi damaluli kontraban-

duli saqonlis gamo, mis gancxadebas mxolod dakavebisaTvis savaraudo 

winaaRmdegobis gawevis kuTxiT eqneboda azri. yovel SemTxvevaSi, Tun-

dac Tu policielebs ar uCandaT samkerde niSnebi, Zneli dasajerebe-

lia, rom narkotikebiT movaWre, romelic `ninZebis~ jgufs gadaawyda, 

ifiqrebda, rom mas Zarcvis an sxva amgvari mizniT daesxmodnen Tavs.

Sesabamisad, Tu vivaraudebT, rom ganmcxadebelma icoda, rom mas 

apatimrebdnen da imis gamo, rom mas manqanaSi hqonda narkotikebi, misi 

mxridan winaaRmdegobis gaweva kanonieri dakavebisaTvis ar SeiZleba mi-

vaweroT Secdomas. da Tu adgili ar hqonda misi mxridan Secdomas, maSin 

winaaRmdegobis gawevis raime gamarTlebuli safuZveli ar arsebobda.

amgvarad, axla daismis kiTxva, Tu ramdenad iyo aucilebeli Zalis 

gamoyeneba dakavebis operaciis ganxorcielebisTvis.

Zalis gamoyenebis proporciuloba amgvar situaciebSi calsaxad 

damokidebulia im adamianis saqcielze, romelsac aRukveTen Tavisuflebas.

Tumca sisxlis samarTlis kanonmdeblobiT dadgenilia, rom Zalis 

gamoyeneba mZime danaSaulis CadenaSi eWvmitanilis dakavebisas ar SeiZ-

leba CaiTvalos mxolod ex post facto. amgvari situaciebisTvis damaxa-

siaTebelia xelCarTuli brZola, Cxubi da a.S. im faqtebis zedmiwevniT 

Sefasebisas, romelTac Zalis gamoyenebamde mivyavarT, mxedvelobaSi 

unda iqnes miRebuli im pirTa aRgznebuli mdgomareoba, romlebic Tavs 

icaven, sxva adamians icaven an sxva aucilebel RonisZiebas mimarTaven. 

materialuri sisxlis samarTlis kanonis mixedviT, aseT situacias axa-

siaTebs Zalis gamoyeneba Tavis dacvis mizniT. Zalis gamoyeneba Tavis 

dacvis mizniT Tavdasxmis Tanadrouli da proporciuli unda iyos, 

raTa gamoiricxos aramarTlzomieri Tavdasxma, romelic, Tavis mxriv, 

ar unda iyos provocirebuli da a.S. es logika uaxlovdeba mZime emoci-

uri stresis mdgomareobaSi myofi, uaRresad provocirebuli adamianis 

logikas. sisxlis samarTlis kodeqsTa umravlesoba iTvaliswinebs aseT 

debulebebs. aqedan gamomdinare, yuradsaRebia Semwynareblobis dasaS-

vebi zRvari, ramdenadac marTlzomierebis sxva kriteriumebi (Zalisa da 

sapasuxo Zalis Tanadrouloba, dakavebis kanoniereba, piris mier imis 

codna, rom mas akaveben,  dakavebis ganmaxorcielebeli policielebis 

keTilsindisiereba da safrTxis gonivruli aRqma da a.S.) dakmayofile-

buli iqneba.

rodesac am logikas mivmarTavT kanonieri dakavebis operaciis 

ganxorcielebisTvis, es gulisxmobs, rom Zalis gamoyeneba ar iqneba 

gadaWarbebuli, Tu igi, moqmedi piris rwmeniT, ukiduresad aucile-

belia Tavisuflebis kanonieri aRkveTisTvis. Tu piri winaaRmdegobas 

wevs dakavebisas, damatebiTi Tanadrouli Zala gamarTlebulia, raTa 

policiam miaRwios kanonier mizans. es kriteriumi rogorc subieqturi, 

ise obieqturia.

me mivuTiTeb konvencis me-2 muxlis me-2 punqtze, romlis mixedviT 

sicocxlis xelyofac ki ar CaiTvleba konvenciis sawinaaRmdegod Cade-
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nil qmedebad, rodesac igi Sedegia ara umetes absoluturad aucile-

beli Zalis gamoyenebisa, `kanonieri dakavebis an kanonierad dapatimre-

buli piris gaqcevisTvis xelis SeSlis~ mizniT.

sainteresoa, rom es debuleba mainc arsebobs, me-6 oqmis pirveli 

muxliT sikvdiliT dasjis gauqmebis miuxedavad. saxelmwifo, sxva si-

tyvebiT rom vTqvaT, uflebamosilia, gamoiyenos sasikvdilo RonisZieba 

kanonieri dakavebis gansaxorcieleblad, magram ar aris uflebamosili, 

Seufardos an aRasrulos sikvdiliT dasja. es gamonaklisi uSualo kav-

SirSia Tavis dacvis, sxvisi dacvis da a.S. eqstremalur garemoebebTan, 

anu sagangebo situaciebis Sesaxeb sisxlis samarTlis dadgenil doqtri-

nasTan. aRniSnul situaciebSi moqmed pirs (damrRvevs) ar SeuZlia mi-

iRos samarTliani, miukerZoebeli, gonivruli, winaswar dagegmili da 

mTlianad racionaluri gadawyvetileba, rom Zala `ara umetesad abso-

luturi aucileblobiT~ aris ganpirobebuli. TavisTavad igulisxmeba, 

rom am saxis Cxubis, maT Soris dakavebis operaciis ganxorcielebis 

dros orive mxridan gadametebuli reaqciaa mosalodneli. sasamarTlos 

praqtika amyarebs am mosazrebas.

Tumca, rogorc erTi SexedviT Cans, arsebobs winaaRmdegoba, erTi 

mxriv, gamonaklisis arsebobas (rac saxelmwifos nebas rTavs, gamoiyenos 

sasikvdilo Zala dakavebis ganxorcielebisas) da, meore mxriv, moTxov-

nas Soris, rom aRniSnuli sasikvdilo Zalis gamoyeneba unda iyos ab-

soluturad aucilebeli. am Seusabamobis axsna mxolod teleologiu-

rad aris SesaZlebeli. mxedvelobaSi unda viqonioT, rom konvenciis 

avtorebs ar undodaT, gza gaexsnaT sasikvdilo Zalis Tavisufali gamo-

yenebisaTvis kanonieri dakavebis ganxorcielebis mizniT. Tumca isini 

miznad ver daisaxavdnen mkacri da absoluturad gonivrulobas mokle-

buli standartis amoqmedebas amgvar sagangebo situaciebSi.

Tu sasikvdilo Zalis gamoyeneba aSkarad daSvebulia konvenciiT 

kanonieri dakavebis gansaxorcieleblad, maSin Zalis gamoyeneba, Tu 

aucileblad iqneba miCneuli, aris fortiori daSvebuli, Tu igi Sedegad ga-

napirobebs ara sikvdils, aramed sxeulis dazianebas.

III 

da bolos, daismis kiTxva, vis ekisreba pasuxismgebloba policiis 

mier damatebiTi Zalis gamoyenebis dros da mis Sedegad miyenebuli da-

zianebis gamo.

mocemul SemTxvevaSi winaswar ganuzraxvelad miyenebuli daziane-

ba, materialuri sisxlis samarTlis kanonis mixedviT, aris `gaufrTxileb-

lobis~ Sedegi. pasuxismgebloba SedegebisaTvis, romlebic scildeba 

moqmedi piris pirdapir ganzraxvas, ekisreba im SemTxvevaSi, Tu es Sede-

gebi, sul mcire, moqmedi piris daudevrobis (Segnebuli gaufrTxileb-

lobis) an (ganuzraxveli) gaufrTxileblobis Sedegia, magram mxolod 

maSin, Tu es qmedeba TavisTavad aris dasjadi gaufrTxileblobis for-
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miT. aseT SemTxvevaSi moqmed pirs, maSinac ki, Tu ar icoda zustad, ra 

Sedegebi mohyveboda mis qmedebas, magram SeeZlo da unda scodnoda, 

rom SesaZlebeli iyo aseTi Sedegebis miReba, ekisreba pasuxismgebloba 

winaswari ganzraxvis gareSe Cadenili qmedebisaTvis.

winamdebare saqmeSi, Tundac Teoriulad, ganmcxadeblis gatexili 

yba SeiZleboda policielebis pirdapiri ganzraxvis Sedegi (dolus directus) 
yofiliyo. zogadad igulisxmeba, rom yvela adamians ganzraxuli aqvs 

misi qmedebis Sedegis dadgoma. principSi, policias unda daekisros 

tvirTi, daamtkicos, rom miznad ar isaxavda ganmcxadeblisTvis zianis 

miyenebas. Tumca amaSi igulisxmeba, rom mocemul SemTxvevaSi policie-

lebs ganzraxuli hqondaT TavianTi qmedebebis bunebrivi Sedegi da rom 

axorcielebdnen zustad imas, risi ganzraxvac hqondaT.

saqmeze Selmouni v. France ([GC], # 25803/94, ECHR 1999-V) gamotanili ga-

naCenis mixedviT, romelmac gaero-s wamebis sawinaaRmdego komitetis mier 

wamebis ganmarteba Cvens iurisprudenciaSi danerga, es SeiZleboda wamebas 

gaTanabreboda. sakiTxi Semdegnairad dadgeboda: iyo Tu ara ganmcxade-

blis tkivili da tanjva sastiki da hqonda Tu ara policias, magali-

Tad, ganmcxadeblis diskriminaciis an misi dasjis konkretuli ganzraxva 

(dolus specialis). Tu CavTvliT, rom ganmcxadeblisaTvis miyenebuli tkivili 

an tanjva naklebia `sastikze~, maSin, wamebis sawinaaRmdego komitetis az-

riT, saqme gveqneba `araadamianur an Rirsebis Semlaxvel mopyrobasTan~.

aq mniSvnelovania, xazgasmiT aRiniSnos, rom rogorc wameba, ise 

araadamianuri an Rirsebis Semlaxveli mopyroba moiTxovs pirdapir gan-

zraxvas (dolus directus) policielTa mxridan. mxolod gansakuTrebul Sem-

TxvevebSi, magaliTad, rodesac ganmcxadebels ugulisyurod eqcevian 

cixeSi, sakmarisia daudevroba. amjerad aseT gansakuTrebul garemoe-

basTan ar gvaqvs saqme.

winamdebare saqmeSi policiis saqcieli, gansxvavebiT Selmouni-is 
saqmisagan, romelSic ganmcxadebels sadisturi ziani miayenes Tavisuf-

lebis aRkveTis Semdeg, iyo, yvelaze uares SemTxvevaSi, gadaWarbe-

buli reaqcia misi gaqcevis mcdelobaze. aRniSnuli SeteviTi xasiaTis 

gadaWarbebuli reaqciis Sedegad miyenebuli dazianeba ar iyo pirdapiri 

ganzraxvis Sedegi _ igi iyo Zalis kanonieri gamoyenebisas `gaufrTxi-

leblobis~ Sedegi. aqedan gamomdinare, yvelaze uares SemTxvevaSi da-

zianeba SeiZleba gamoewvia policielTa gaufrTxileblobas (Segnebul 

daudevrobas), magram ara maT ganzraxvas. ramdenadac araadamianuri da 

Rirsebis Semlaxveli mopyroba ar moiTxovs pirdapir ganzraxvas, amde-

nad, miyenebuli dazianeba, Cemi azriT, ar SeiZleba CaiTvalos `wamebad~ 

an `araadamianur da Rirsebis Semlaxvel mopyrobad~.

Tumca naklebad eqstremaluri, magram msgavsi scenaris mixedviT 

Cven miviCnevT, rom ganmcxadeblisTvis miyenebuli dazianeba policielTa 

mier Zalis ganzrax gamoyenebis gauTvaliswinebeli Sedegia. policielebis 

monaTxrobis mixedviT, dakavebis Semdeg ganmcxadebelma gaqceva scada. 

aman, Tavis mxriv, ganapiroba is, rom ori policieli miiWra masTan, miwaze 

waaqcia da scema. Sedegi SeiZleba CaiTvalos rogorc ganWvretadad, ise 
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piriqiT. Tumca Tu ganWvretadi iqneboda, maSin yvelaze uares SemTxveva-

Si igi SeiZleboda gamoewvia policielebis Segnebul daudevrobas. ram-

denadac Segnebuli daudevroba samarTlebrivad ar ganapirobebs araada-

mianur da Rirsebis Semlaxvel mopyrobas, Cven ar SegviZlia vilaparakoT, 

Tundac yvelaze cudi scenariT, konvenciis me-3 muxlis darRvevaze.

dazianebis xarisxi _ or adgilas gatexili yba _ SesabamisobaSia am 

versiasTan, anu ganmcxadebelma yba daartya magar sagans, savaraudod, 

iqve gaCerebuli manqanis bampers, maSin, rodesac aseTi dazianeba aSkarad 

ar Seesabameba mxolod `saxeSi dartymas~, rogorc amas ganmcxadebeli 

amtkicebs.

sloveniaSi moqmedi Sida disciplinuri wesebis Sesabamisad, nak-

lebad damajerebelia, rom policielebi moqmedebdnen pirdapiri ganz-

raxviT (dolus directus), rom yba CaemtvriaT misTvis. sxeulis amgvari da-

zianeba aRniSnuli unda yofiliyo dazaralebuli piris mier da poli-

cielebis winaaRmdeg unda aRZruliyo Sida disciplinuri warmoeba 

policiis organoebis mier. rogorc gaero-s wamebis sawinaaRmdego 

komitetis wevrs, me maqvs SesaZlebloba, vicnobde msoflios sxvadasxva 

kuTxeSi policiis aradisciplinirebuli Zalebis mier mudmiv mcdelo-

bas, damalon msxverplis wamebis an mis mimarT araadamianuri da damamci-

rebeli mopyrobis Sedegebi. naklebad damajerebelia, rom policielebi, 

romlebsac amoZravebdaT araadamianuri da Rirsebis Semlaxveli mopy-

robis motivi, miznad isaxavdnen iseTi dazianebis miyenebas, romelic 

aSkarad aucilebels gaxdida mkurnalobas da dazianebis Sesaxeb samedi-

cino daskvnis Sedgenas.

oqmSi inaxeba ganmcxadeblis mier piradad dawerili gancxadeba, 

rom dazianeba ar iyo policiis brali. misi mtkicebulebiTi Rirebule-

ba naklebi iqneboda, ganmcxadebels rom mxolod xeli moewera masze, 

sloveniur da ara mis mSobliur germanul enaze yofiliyo dawerili 

da metismetad saeWvo garemoebaSi ar aRmoCeniliyo. Zneli dasajerebe-

lia, rom SeiZleboda aseTi adamianis iZuleba, daewera da xeli moewera 

mkafio gancxadebaze, romelic policias gaamarTlebda. ganmcxadebeli 

miuTiTebs `fsiqologiur terorze~, magram ar akonkretebs, ra saxis 

safrTxes SeeZlo aTletizmis saxeobaSi araerTgzis Cempionis darw-

muneba, daewera: `waviqeci da am dros saxe davartyi manqanis frTas, ris 

gamoc yba damizianda. [xelmowera] es moxda guSin, saRamos 5 da 6 saaTs 

Soris~ (Targmani).

aqedan gamomdinare, mimaCnia, rom ganmcxadebeli gaqcevas cdilob-

da, rom orma oficerma miwaze waaqcia, raTa gaqcevisTvis xeli SeeSalaT 

da rom man nikapi iqve gaCerebuli manqanis bampers daartya.

IV

komisiis daskvnaSi metismetad didi mniSvneloba eniWeba arasak-

maris gamoZiebas mopasuxe saxelmwifos mxridan, romelsac ekisreboda 
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mtkicebis tvirTi, daemtkicebina, rom ganmcxadebeli, romelic slove-

niis policiam daakava janmrTel mdgomareobaSi, ar yofila daSavebuli 

policiis mier gadaWarbebuli Zalis gamoyenebis gamo.

magram mopasuxe saxelmwifosTvis pasuxismgeblobis dakisreba sa-

samarTlo gamoZiebis ararsebobis saerTaSoriso samarTlebriv Sedegeb-

ze aris misi Cayeneba “catch-22”-is situaciaSi. sasamarTlo gamoZiebis 

ararseboba calsaxad imis Sedegia, rom ar yofila amowuruli dacvis 

Sidasaxelmwifoebrivi saSualebebi. is faqti, rom ganmcxadebelma ar 

amowura dacvis Sidasaxelmwifoebrivi saSualebebi, radgan, misi TqmiT, 

ar SeeZlo saCivriT miemarTa sakonstitucio sasamarTlosaTvis, mxo-

lod da mxolod imis Sedegia, rom ganmcxadebels arasodes uCivlia 

policiis mier uflebamosilebis borotad gamoyenebis Sesaxeb.

sanam igi miiRebda e.w. sagamoZiebo furcels, romelic miuTiTebs 

sisxlis samarTalwarmoebis oficialur dawyebas sloveniis Sida kanonm-

deblobis Sesabamisad, gamomZiebelma magistratma saTanadod dakiTxa 

ganmcxadebeli. mas ar gamouTqvams aranairi pretenzia. amasTanave, sa-

samarTlo procesis dros mas hqonda saSualeba, policia cudad mopy-

robaSi daedanaSaulebina, magram araviTari pretenzia ar gamouTqvams. 

erTaderTi tvirTi, romelic mas ekisreboda mTeli am xnis ganmavlobaSi, 

agreTve sisxlis samarTalwarmoebis bolo etapebze, iyo e.w. braldebis 

tvirTi (onus proferrendi). aRniSnul etapebze mxolod mtkicebac ki avto-

maturad migviyvanda policiis mier gadaWarbebuli Zalis gamoyenebis 

oficialur gamoZiebamde. am braldebaTa dafiqsirebis safuZvelze ki 

prokurori ex offi cio moiTxovda sasamarTlo gamoZiebas eWvmitanili po-

licielebis winaaRmdeg. yovelive zemoaRniSnuli ganapirobebda sisxlis 

samarTalwarmoebas policielebis winaaRmdeg.

CanawerebSi araferi miuTiTebs imaze, rom ganmcxadebels aRniSnuli 

braldeba wamoyenebuli hqonda. Sida kanonmdeblobis Sesabamisad, misi 

konstituciuri saCivari amgvaradve iqneboda dauSveblad gamocxadebuli 

imave safuZvliT, rogorc amas adgili eqneboda strasburgSi, mTavrobas 

rom ar gamorCenoda da droze gaeprotestebina is faqti, rom ganmcxade-

belma ar amowura dacvis yvela Sidasaxelmwifoebrivi saSualeba.

zemoxsenebuli mosazrebebis gamo me xmas ar vaZlev me-3 muxlis 

darRvevas.



280



281

naCova da sxvebi 
bulgareTis winaaRmdeg

Nachova and others v. Bulgaria
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naCova da sxvebi 

bulgareTis winaaRmdeg

(ganacxadi # 43577/98 da 43579/98)

ganaCeni

strasburgi

2005 wlis 6 ivlisi

ganaCeni sabolooa, Tumca SeiZleba daeqvemdebaros redaqciul 

cvlilebebs
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adamianis uflebaTa evropuli sasamarTlo

saqmeze `naCova da sxvebi bulgareTis winaaRmdeg~, 

(Nachova and others v. Bulgaria)

adamianis uflebaTa evropulma sasamarTlom, Seikriba ra didi 

palatis saxiT Semdeg mosamarTleTa SemadgenlobiT:

b-ni l. vildhaberi, prezidenti,

b-no s.l. roJakisi,

b-ni j.p. kosta,

ser nokolas bratca,

b-ni b.m. zupanCiCi, 

b-ni s. birsani,

b-ni k. iungvierti,

b-ni j. kasadevoli, 

b-ni hedigani,

q-ni s. botuCarova,

b-ni m. ugrexeliZe,

q-ni a. mularoni, 

q-ni e. fura-sandstromi,

q-ni a. gilumiani,

q-ni l. mioviCi,

b-ni d. speilmani,

b-ni deivid tor biorginsoni,

agreTve registratoris moadgile, b-ni t.l. erli,

imsjela ra ganmartoebiT 2005 wlis 23 Tebervals da 2005 wlis 8 

ivniss,

2005 wlis 8 ivniss gamoitana Semdegi ganaCeni: 
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procedura

1. saqme momdinareobs adamianis uflebaTa evropul komisiaSi (Semd-

gomSi `komisia~) bulgareTis oTxi moqalaqis – q-ni anelina kunCova na-

Covas, q-ni aksinia xristovas, q-ni todorka rangelovas da b-ni rangel 

petkov rangelovis (SemdgomSi `ganmcxadeblebi~) mier adamianis ufleba-

Ta da ZiriTad TavisuflebaTa dacvis konvenciis (SemdgomSi `konvencia~) 

adremoqmedi 25-e muxlis Sesabamisad 1998 wlis 15 maiss Setanili ori 

ganacxadidan (43577/98 da 43579/98) bulgareTis respublikis winaaRmdeg.

2. ganmcxadeblebi amtkicebdnen, rom samxedro policiam esrola da 

mokla maTi axlo naTesavebi b-n kunCo angelovi da b-ni kiril petkovi, 

riTac dairRva konvenciis me-2 muxli. garda amisa, movlenis gamoZieba 

ar iyo efeqturi, riTac dairRva konvenciis me-2 da me-13 muxlebi. mom-

Civanebi aseve amtkicebdnen, rom mopasuxe saxelmwifom ver Seasrula 

konvenciis me-2 muxliT masze dakisrebuli valdebuleba, kanoniT daec-

va sicocxle da rom gasaCivrebuli movlenebis gamomwvevi mizezi iyo 

boSuri warmoSobis pirTa mimarT diskriminaciuli damokidebuleba, rac 

arRvevda konvenciis me-14 muxls me-2 muxlTan erTad.

3. sasamarTloSi ganacxadebi wardgenili iqna 1998 wlis 1 noembers, 

rodesac ZalaSi Sevida konvenciis me-11 oqmi (me-11 oqmis me-5 muxlis 

me-2 punqti), da gadaeca Zvel meoTxe seqcias. 2001 wlis 22 marts ga-

nacxadebi SeerTda (wesi 43, punqti 1).

4. sasamarTlos 2001 wlis 1 noembris gadawyvetilebiT (wesi 25, 

punqti 1) saqme gadaeca axlad Seqmnil pirvel seqcias (wesi 52, punqti 

1). 2002 wlis 28 Tebervals amave seqciis palatam, romelSic Sediod-

nen b-ni s.l. rozakisi, prezidenti, b-ni g. bonelo, q-ni n. vaJici, q-ni 

s. botuCarova, b-ni a. kovleri, b-ni v. zagrebelski, q-ni e. Steineri, 

mosamarTleebi, da b-ni nielseni, seqciis registratoris moadgile, ga-

nacxadi nawilobriv daSvebulad gamoacxada.

5. 2004 wlis 26 Tebervals imave seqciis palatam, romelSic Sediod-

nen b-ni s.l. rozakisi, prezidenti, b-ni p. lorenzeni, b-ni j. bonelo, 

q-ni f. tulkensi, q-ni n. vaJici, q-ni s. botuCarova, b-ni v. zagrebelski, 

mosamarTleebi, da b-ni s. nielseni, seqciis registratori, erTxmad gamoi-

tana gadawyvetileba, rom dairRva konvenciis me-2 da me-14 muxlebi da 

konvenciis me-13 muxlidan gancalkevebuli sakiTxi ar gamomdinareobda.

6. 2004 wlis 21 maiss bulgareTis mTavrobam (SemdgomSi `mTavroba~) 

iTxova, rom saqme gadascemoda did palatas konvenciis 43-e muxlisa 

da sasamarTlos wesebis 73-e wesis Sesabamisad. didi palatis kolegiam 

daakmayofila es Txovna 2004 wlis 7 ivliss.

7. didi palatis Semadgenloba ganisazRvra konvenciis 27-e muxlis 

me-2 da me-3 punqtebisa da sasamarTlos wesebis 24-e wesis Sesabamisad.

8. did palataSi ganmcxadeblebma, romlebic warmodgenilni iyvnen 

sofiis advokatTa asociaciis wevris i. grozevis mier, da mTavrobam, 

romelsac warmoadgenda Tanawarmomadgeneli q-ni m. dimova iusticiis 
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saministrodan, waradgines komentarebi Sesabamisad 2004 wlis 30 noem-

bers da 2004 wlis 29 noembers. garda amisa, miRebuli iqna mesame mxaris 

komentarebi sami arasamTavrobo organizaciisgan _ `boSaTa uflebebis 

evropuli centrisgan~, “Interights”-isa da `Ria sazogadoeba _ marTlm-

sajulebis iniciativisagan~, romelTac prezidentma ufleba misca, Car-

Tuliyvnen werilobiT proceduraSi (konvenciis 36-e muxlis me-2 punqti 

da 44-e wesis me-2 punqti).

9. mosmena iyo Ria da Catarda adamianis uflebebis SenobaSi, stras-

burgSi, 2005 wlis 23 Tebervals (59-e wesis me-3 punqti).

sasamarTlis winaSe gamocxaddnen:

(a) mTavrobis saxeliT: 

 q-ni dimova, iusticiis saministro,

 q-ni m. koceva, iusticiis saminitro, Tanawarmomadgeneli.

(b) ganmcxadebelTa saxeliT:

 b-ni i. grozevi,

 lordi lesteri, Q.C., advokati

sasamarTlom mousmina maT gamosvlebs. 

faqtebi

I. saqmis garemoebebi

10. saqme Seexeba 1996 wlis 19 ivliss b-ni angelovisa da b-ni pet-

kovis mkvlelobas samxedro policiis wevris mier, romelic cdilobda 

maT dapatimrebas.

11. yvela ganmcxadebeli aris boSuri warmoSobis bulgareTis mo-

qalaqe.

12. q-ni anelia kunCova naCova, dabadebuli 1995 wels, aris b-ni 

angelovis qaliSvili. q-ni aqsinia xristova, dabadebuli 1978 wels, 

aris q-ni naCovas deda. orive cxovrobs dobrolevoSi (bulgareTi). q-ni 

todorka petrova rangelova da b-ni rangel petkov rangelovi, dabade-

bulni 1955 da 1954 wels, cxovroben lomSi (bulgareTi) da arian b-ni 

petkovis mSoblebi.
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A. b-ni angelovisa da b-ni petkovis sikvdilTan dakavSirebuli 

garemoebebi

13. 1996 wels b-ni angelovi da b-ni petkovi, orive 21 wlis, iyvnen 

axalwveulebi samSeneblo ZalebSi. es aris saerTo binebis mSeneblobiTa 

da sxva samoqalaqo proeqtebiT dakavebuli jaris danayofi.

14. 1996 wlis dasawyisSi b-ni angelovi da b-ni petkovi daakaves, vi-

naidan maT ganmeorebiT datoves danayofi Svebulebis gareSe. 1996 wlis 

22 maiss b-n angelovs miusajes 9 Tviani patimroba, xolo b-n petkovs _ 

5 Tviani patimroba. orive manamde msjavrdebuli iyo qurdobisaTvis.

15. 1996 wlis 15 ivliss isini gaiqcnen mSeneblobidan, sadac muSa-

obdnen da romelic ganlagebuli iyo cixis gareT, da gaemgzavrnen b-ni 

angelovis bebiasTan q-n tonkovasTan sofel lesuraSi. arc erTi maT-

gani SeiaraRebuli ar yofila.

16. maTi gaqcevis Sesaxeb cnobili gaxda meore dRes da maTi gvarebi 

Caweres samxedro policiis mier Zebnil pirTa siaSi. 1996 wlis 16 ivliss 

vracis samxedro policiis danayofma miiRo maTi dapatimrebis orderi.

17. 1996 wlis 19 ivliss daaxloebiT SuadRis 12 saaTze vracis 

samxedro policiis danayofis morige oficerma miiRo anonimuri zari, 

romelmac amcno, rom b-ni angelovi da b-ni petkovi imalebodnen sofel 

lesuraSi. Svebulebis gareSe gaparvis erT-erTi SemTxvevis dros b-ni 

angelovi swored iq ipoves da daapatimres.

18. xelmZRvanelma oficerma, polkovnikma d.-m, gadawyvita, gaeg-

zavna samxedro policiis 4 oficeri maiori g.-s meTaurobiT ori piris 

dasakaveblad. sul cota ori oficeri icnobda maTgan erTs an orives. 

adgilobrivi TviTmmarTvelobis mdivnis gancxadebis Tanaxmad, maiori 

g. icnobda lesuras, vinaidan misi deda iyo am soflidan (mdivani mogvi-

anebiT dakiTxes mowmed).

19. polkovnikma d.-m oficrebs uTxra, rom `wesebis Sesabamisad~ 

maT  unda waeRoT pistoletebi, avtomaturi iaraRi da javSanJileti. 

man acnoba oficrebs, rom b-ni angelovi da b-ni petkovi iyvnen `krimi-

nalurad aqtiurebi~ – gamoTqma, romelic aRniSnavs ukve nasamarTlev 

an samarTaldarRvevaSi eWvmitanil pirebs – da rom isini gaiqcnen da-

kavebis adgilidan. man oficrebs misca miTiTeba, gamoeyenebinaT situa-

ciiT nakarnaxebi nebismieri saSualeba maT dasapatimreblad.

20. oficrebi dauyovnebliv gaemgzavrnen lesuraSi jipiT. or ofi-

cers ecva forma, xolo ori samoqalaqo tansacmelSi iyo. tyviagaum-

tari Jileti mxolod maior g.-s ecva. igi SeiaraRebuli iyo piradi pis-

toletiT da 7,62 milimetriani kalibris avtomaturi `kalaSnikoviT~. 

sxva oficrebs Tan hqondaT pistoletebi. sami `kalaSnikovi~ manqanis 

iatakze iyo mTeli operaciis ganmavlobaSi.

21. maiorma g.-m oficrebs misca zepiri gankargulebebi gzad lesurisa-

ken. serJant k.-s unda gadaeketa saxlis aRmosavleTi mxare, maior g.-s – 

dasavleTi mxare, xolo serJanti k. unda Sesuliyo saxlSi. serJanti s., mZRo-

li, unda darCeniliyo manqanaSi da eTvalTvala CrdiloeTi mxarisaTvis.
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22. daaxloebiT SuadRis 1 saaTze oficrebi Cavidnen lesuraSi. maT 

sTxoves qalaqis meriis mdivans da erT-erT soflels b-n t.m.-s, ga-

hyolodnen da eCvenebinaT b-ni angelovis bebiis saxli. manqana Sevida 

lesuris boSur nawilSi.

23.  serJantma n.-m icno saxli, vinaidan b-ni angelovi man daa-

patimra, rodesac igi Svebulebis gareSe pirvelad gaiqca.

24. rogorc ki jipi miuaxlovda saxls, daaxloebiT dRis pirveli 

saaTidan oris naxevramde, serJantma k.-m icno b-ni angelovi, romelic 

iyo saxlSi da idga fanjris ukan. SeniSnes ra manqana, devnilebma gaqceva 

scades. policiis oficrebma gaigon fanjris minis gatexvis xma. maiori 

g. da serJantebi k. da n. gadmoxtnen jer kidev moZravi manqanidan. maio-

ri g. da serJanti k. Sevidnen baRis WiSkridan; pirveli gaeSura saxlis 

dasavleTi nawilisaken, xolo meore saxlSi Sevida. serJanti n. gaemarTa 

saxlis aRmosavleTi nawilisaken. serJanti s. darCa manqanaSi mdivanTan, 

romelic muSaobda qalaqis meriaSi, da b-n t.m.-sTan erTad.

25. serJantma n.-m CvenebaSi Tqva, rom rodesac dainaxa, Tu rogor 

gadmoxtnen fanjridan b-ni angelovi da b-ni petkovi da gaiqcnen mezob-

lis ezosaken, man daiyvira: `SeCerdiT, samxedro policia!~ da amoiRo 

iaraRi, Tumca ar usvria. ori mamakaci kvlav garboda. serJanti n. ga-

varda quCaSi da cdilobda maT daWeras ramdenime saxlisaTvis gverdis 

SemovliT. rodesac garboda, man gaigona maiori g.-s yvirili: `SeCerdiT, 

samxedro policia, SeCerdiT, Torem visvri!~ amis Semdeg daiwyo srola.

26. maiorma misca Semdegi Cveneba:

`...me gavigone, rogor yviroda serJanti n.: `SeCerdiT, policia~... 

davinaxe rigiTebi; isini morbodnen da gaCerdnen q-ni tonkovasa 

da misi mezoblis ezoebs Soris RobesTan... davinaxe, rom isini cdi-

lobdnen, gadamxtariyvnen Robeze da davuyvire: `SeCerdiT, Torem 

visvri~. me gadavwie damcveli Rilaki da gadavtene avtomaturi 

iaraRi. Semdeg haerSi gavisrole da avtomaturi iaraRi meWira ze-

moT mimarTuli marjvena xelSi, TiTqmis marTi kuTxiT miwasTan ... 

rigiTebi gadaZvrnen Robeze da ganagrZes sirbili, me mivyevi, Sem-

deg visrole haerSi erTxel, orjer an samjer da daviyvire: `SeCer-

diT!~ maT ganagrZes sirbili. me kvlav visrole haerSi da daviyvi-

re: `SeCerdiT, Torem gesvriT.~ me isini kvlav gavafrTxile, magram 

ukanmouxedavad garbodnen. [ori kacidan] marjvenas gafrTxilebis 

Semdeg vesrole avtomatidan; miwas vumiznebdi im imediT, rom es 

maT gaaCerebda. me kvlav viyvire: `SeCerdiT!~, rodesac isini mi-

uaxlovdnen meore saxlis kuTxes, me maT vesrole, vinaidan Tvals 

efarebodnen. me maT fexebSi davumizne. sadac videqi, SedarebiT 

dabal doneze iyo... meore Robezec rom gadamxtariyvnen, maTi Se-

Cerebis sxva saSualeba aRar meqneboda. kuTxe cota daxrili iyo, 

vinaidan SedarebiT dabla videqi... meore Robe yvelaze maRla iyo; 

swored amitom davumizne kuTxisken [or kacs], vinaidan CavTvale, 

rom mezobeli saxlebidan aravin daSavdeboda, xolo meored ves-
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role rigiTebs, Tumca davumizne fexebSi. 45-e wesis Sesabamisad, 

Cven SegviZlia iaraRis gamoyeneba samxedro Zalebis im wevrebis 

dapatimrebisas, romelTac Caidines samarTaldarRveva da rom-

lebic ar Cabardebian gafrTxilebis Semdeg; Tumca [amave wesis] 

me-3 punqtis Sesabamisad, Cven unda davicvaT am pirebis sicocxle 

- swored amitom vesrole fexebSi – da aviciloT fataluri da-

zianebebi. rodesac bolojer vesrole rigiTebs fexebSi, maTgan 

20 metrSi viyavi, isini ki iyvnen mezobeli ezos samxreT-aRmosav-

leT kuTxeSi. srolis Semdeg orive daeca... orive mucelze iwva da 

cocxali iyo, ... kvnesodnen... Semdeg serJanti s. gamoCnda, me mas da-

vuZaxe ... da gadaveci Cemi iaraRi...~

27. sami daqvemdebarebuli oficris Cvenebis Tanaxmad, b-ni angelovi 

da b-ni petkovi iwvnen miwaze Robis win, fexebi im saxlisaken hqondaT 

miqceuli, saidanac gamovidnen, erTi zurgze iwva, meore ki – mucelze.

28. mezobelma, b-nma z.-m, romelic cxovrobda b-ni angelovis bebiis 

pirdapir, aseve misca Cveneba. daaxloebiT 13.00 sT-ze an 13 saaTsa da 30 

wuTze man dainaxa, rom q-ni tonkovas saxlis win samxedro jipi gaCerda. 

Semdeg gaigona, rogor yviroda viRac: `ar gaiqce, tyviebs gamoviyeneb.~ 

Semdeg gaigona gasrolis xma, gadaixeda mezobel ezoSi da dainaxa, rom 

b-ni angelovi, romelsac icnobda, da kidev erTi mamakaci gadaxtnen q-ni 

tonkovasa da sxva mezoblis ezoebs Soris Robeze. man ver dainaxa kaci, 

romelic isroda, vinaidan igi efareboda q-ni tonkovas saxls. Semdeg 

dainaxa, rom b-ni angelovi da b-ni petkovi daecnen miwaze da kaci, ro-

melic isroda, gamoCnda avtomaturi iaraRiT xelSi. b-ni z.-s TqmiT,

`uniformaSi gamowyobilma meore mamakacma dauwyo Cxubi [im kacs, 

romelmac isrola, rom ar unda esrola da saerTod ar unda wamo-

suliyo maTTan erTad. jipiT mosulTagan mxolod yvelaze maRali 

Cinis mqone oficerma isrola... me mas danaxviT vicnob, naTesavebi 

hyavs lesuraSi.~

29. serJantma s.-m ganacxada, rom saxlTan misvlis Semdeg manqa-

nasTan darCa da gaigona, rogor yviroda serJanti n. saxlis samxreT 

nawilTan: ̀ SeCerdiT, policia!~ man aseve gaigona, rogor yviroda maiori 

g.: `SeCerdiT, policia!~ saxlis dasavleT nawilTan. Semdeg maiorma g.-m 

daiwyo srola avtomatidan da ganagrZobda yvirils. Semdeg serJanti 

s. Sevida ezoSi. man dainaxa, rom maiori g. gadaxrili iyo Robeze da 

yviroda. igi miuaxlovda [maiors], gamoarTva avtomati da dainaxa b-ni 

angelovi da b-ni petkovi, romlebic iwvnen miwaze Robis axlos. isini 

jer cocxlebi iyvnen. am dros serJanti k. gamovida saxlidan. maiori g. 

wavida manqanisaken da radioTi moaxsena momxdari incidentis Sesaxeb. 

rodesac isini dabrundnen, serJanti n. gamoCnda mezobeli quCidan da 

daexmara maT daWrilebis manqanaSi CasmaSi.

30. vracis samxedro policiis danayofis xelmZRvanels da sxva 
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oficrebs momxdaris Sesaxeb daaxloebiT 1.30 sT-ze Seatyobines.

31. serJantma k.-m Cvenebis micemisas ganacxada, rom igi Sevida 

saxlSi da esaubreboda b-ni angelovis bebias da sxva qals, rodesac 

gaigona, rogor uyviroda maiori g. b-n angelovsa da b-n petkovs, rom 

SeCerebuliyvnen. saxlSi man SeamCnia, rom im fanjris mina, romelic ga-

dahyurebda ezos, gatexili iyo. is ukve saxlidan gamosvlas apirebda, 

rodesac gaigona gasrolis xma saxlis ukana mxridan. ezosaken mimavali 

Sexvda maior g.-s, romelmac uTxra, rom devnilebi daiWrnen. serJanti 

gadaZvra Robeze da miuaxlovda daWrilebs, romlebic jer cocxlebi 

iyvnen da kvnesodnen. mas axsovs, rom eWira avtomati, Tumca ar axsovs, 

saidan hqonda. man gaxsna mWide da naxa, rom SigniT ar iyo tyviebi. mxo-

lod erTi tyvia iyo CarCenili lulaSi.

32. gasrolis Semdeg umal mogrovda xalxi samezoblodan. ser-

Jantma s.-m da serJantma k.-m waiyvanes daWrilebi vracis saavadmyofoSi, 

xolo maiori g. da serJanti n. adgilze darCnen.

33. b-ni angelovi da b-ni petkovi vracisken mimaval gzaze gar-

daicvalnen. saavadmyofoSi misvlisTanave isini gardacvlilebad ga-

moacxades.

34. b-ni angelovis bebiam, q-nma tonkovam, movlenebi Semdegi Tana-

mimdevrobiT aRwera: misi SviliSvili da b-ni petkovi saxlSi iyvnen, 

rodesac dainaxes jipis moaxloeba. TviTon gareT gavida da dainaxa uni-

formiani oTxi mamakaci. yvela maTgani ezoSi Sevida. erT-erTma saxls 

Semouara da isroda Zalian didi xnis ganmavlobaSi. danarCeni sami ma-

makacic SeiaraRebuli iyo, Tumca arc erT maTgans ar usvria. igi ezoSi 

iyo da evedreboda kacs, romelic isroda, Seewyvita srola. kaci saxlis 

ukana nawilisaken wavida. Semdeg q-nma tonkovam gaigona gasrolis xma 

ukana ezoSi, iqiT wavida da dainaxa daWrili SviliSvili da b-ni petkovi, 

romlebic mezoblis ezoSi iwvnen.

35. sxva mezoblis, b-ni m.m.-is Cvenebis Tanaxmad, samive policieli 

isroda. orma maTganma haerSi isrola, xolo mesame oficerma, romelic 

saxlis dasavleTiT imyofeboda (maiori g.), viRacas daumizna. b-nma m.m.-m 

gaigona daaxloebiT 15 an 20 gasrola, SesaZloa metic. Semdeg dainaxa, 

rom samxedro policielebi wavidnen mezobel ezoSi, sadac b-ni angelo-

vi da b-ni petkovi daecnen. is ezo ekuTvnoda b-n m.m.-s da mis qaliSvils. 

dainaxa ra Tavisi SviliSvili, axalgazrda biWi, b-nma m.m.-m sTxova maior 

g.-s nebarTva, miaxloebuliyo da waeyvana [SviliSvili]. maiorma iaraRi 

miuSvira da uxeSad Seuracxyofa miayena: `Se dawyevlilo boSa!~ 

B. sikvdilis garemoebaTa gamoZieba

36. 1996 wlis 19 ivlisis SemTxvevaSi monawile yvela oficerma 

waradgina damoukidebeli angariSi vracis samxedro policiis danayof-

Si. arc erTi maTganisTvis ar CautarebiaT testi alkoholze.

37. imave dRes daiwyo sisxlissamarTlebrivi gamoZieba sicocxlis 

mospobis faqtze da 16-16.30 sT-s Soris sisxlis samarTlis gamomZie-
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belma daaTvaliera SemTxvevis adgili. angariSSi man aRwera SemTxvevis 

adgili, maT Soris q-ni tonkovas saxlis, pirveli Robis, masrebisa da 

sisxlis kvalis mdebareoba. man aRniSna, rom pirveli Robis struqtura 

dazianebuli iyo, xolo Robe gaxeuli iyo erT adgilas.

38. gamomZiebelma angariSs Tan daurTo sqematuri ruka, romelzec 

asaxuli iyo q-ni tonkovas ezo da mezobeli ezo, sadac daecnen b-ni ange-

lovi da b-ni petkovi. sqematuri ruka da angariSi asaxavda ezos mxolod 

nawils. kuTxe da garemo, aseve garemomcveli teritoria ar iyo aRwerili.

39. amoiRes 9 carieli masra. erTi masra iyo quCaSi, q-ni tonkovas 

saxlis win (gaCerebuli jipis axlos). oTxi masra ipoves q-ni tonkovas 

ezoSi, saxlis ukan, im Robis axlos, romelic yofs mis ezos mezoblis 

ezosagan. sami masra ipoves mezoblis (b-ni m.m.-is) ezoSi im adgilTan ax-

los, sadac sisxlis kvali aRmoaCines. mecxre masra mogvianebiT ipova da 

gadasca samxedro policias b-ni angelovis biZam. ar arsebobs Canaweri 

imis Taobaze, Tu sad iqna es tyvia napovni.

40. sisxlis kvali erT metrze iyo. sqematur rukaze kvali data-

nili iyo pirveli Robidan 9 metris moSorebiT. manZili sisxlis kvalsa 

da meore Robes Soris, romlis ukanac cdilobdnen mimalvas b-ni ange-

lovi da b-ni petkovi, ar iyo miTiTebuli. gamomZiebelma aiRo sisxlis 

kvalis nimuSebi.

41. 1996 wlis 21 ivniss paTologma Caatara gakveTa.

gakveTis #139/96 oqmis Sesabamisad, b-ni petkovis sikvdilis mizezi 

iyo `mkerdSi Wriloba~, romlis mimarTulebac iyo uknidan win. Wriloba 

Semdegnairad iyo aRwerili:

`mkerdSi Wriloba iyo ovaluri, 2,5sm x 1sm, terfidan 144 sm-iT 

dacilebuli, ganadgurebulia qsovilebi da marcxena mxris areSi 

napirebi araTanabaria. zurgSi aris samsantimetriani Wriloba in-

fraskapuluri xazis marcxniv terfidan 123 sm-is daSorebiT; Wri-

lobis napirebi araTanabari iyo, dafleTili napirebi zemoT iyo 

amoweuli da qsovilebi ganadgurebuli iyo~.

42. rac Seexeba b-n angelovs, angariSis Tanaxmad, misi sikvdilis mizezi 

iyo `iaraRidan miyenebuli Wriloba, romelmac daaziana mTavari sisxl-

ZarRvi~; nasrolis mimarTuleba iyo `uknidan win~. angariSSi aseve ewera:

`marcxena dundulze aRiniSneba mrgvali Wriloba terfidan 

90 sm-ze... ganadgurebulia qsovilebi, kedlebi da napirebi araTana-

baria, diametri – daaxloebiT 0,8 sm... sxeulze hqonda 2,1 sm-iani 

Wriloba dazianebuli da amobrunebuli  napirebiT, qsovili aRar 

iyo; Wriloba hqonda [muclis] qveda da Sua mesamedSi, terfidan 

95 sm-ze, Wipidan odnav marcxniv.~

43. angariSis Tanaxmad, dazianebebi miyenebuli iyo avtomaturi 

iaraRidan Soridan srolis Sedegad.
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44. 1996 wlis 22, 23 da 24 ivliss gamomZiebelma dakiTxa policiis 

oTxi oficeri, ori mezobeli (m.m. da k.), mdivani, romelic muSaobda 

qalaqis municipalitetSi, da b-ni angelovis biZa. mogvianebiT aseve da-

kiTxes b-ni petkovis deda.

45. 1996 wlis 1 agvistos maior g.-s avtomats, mis lulaSi napovn 

tyvias da SemTxvevis adgilze aRmoCenil 9 masras Cautarda eqsper-

tiza vracis Sinagan saqmeTa regionuli direqtoratis balistikuri 

eqspertebis mier. angariSis Tanaxmad, avtomaturi iaraRi xmarebisaTvis 

gamosadegi iyo da cxrave amoRebuli masra am iaraRidan iyo gasrolili; 

tyvia, romelic lulidan amoiRes, aseve gamosadegi iyo xmarebisaTvis.

46. 1996 wlis 29 agvistos sasamarTlo-samedicino eqspertizis 

daskvnis Tanaxmad, b-ni petkovis sisxlSi aRmoaCines 0,55 gr/l, xolo 

b-ni angelovis sisxlSi _ 0,75 gr/l alkoholi (bulgareTis kanonmdeb-

lobis Sesabamisad, administraciuli samarTaldarRvevaa manqanis mar-

Tva, Tu sisxlSi alkoholis Semcveloba 0,5 gr/l-ze metia).

47. 1996 wlis 20 seqtembers Sinagan saqmeTa vracis regionuli di-

reqtoratis eqspertma sasamarTlo-samedicino eqspertiza Cautara SemT-

xvevis adgilze aRmoCenil sisxlis kvals da daadgina, rom is Seesaba-

meboda msxverplTa sisxlis jgufebs.

48.  1997 wlis 20 ianvarsa da 13 Tebervals daikiTxnen sxva mezo-

beli (b-ni t.m.) da q-ni xristova (momCivanTagan erT-erTi). 1997 wlis 26 

marts dakiTxes b-ni angelovis bebia da mezobeli z.

49. 1997 wlis 7 ianvars b-ni angelovisa da b-ni petkovis ojaxebi 

dauSves sagamoZiebo masalebTan. maT iTxoves, rom daekiTxaT kidev sami 

mowme: t.m., q-ni tonkova da z.h. gamomZiebelma mowmeebi dakiTxa 1997 

wlis 20 ianvarsa da 26 marts. momCivanebs ar uTxoviaT damatebiTi mtki-

cebulebebis mopoveba.

50. 1997 wlis 31 marts gamomZiebelma daasrula winaswari gamoZieba 

da Seadgina saboloo angariSi. man aRniSna, rom b-ni angelovi da b-ni 

petkovi gaiqcnen dakavebis adgilidan, sadac ixdidnen sasjels, da, am-

rigad, Caidines samarTaldarRveva. maiorma g.-m SesaZleblobis farg-

lebSi gaakeTa yvelaferi maTi sicocxlis gadasarCenad. maiorma ubrZana 

maT, gaCerebuliyvnen, Cabarebodnen da gamafrTxilebeli gasrolac gaa-

keTa. maiorma maT mxolod mas Semdeg daumizna, rac dainaxa, rom kvlav 

garbodnen da SeiZleboda gaqceuliyvnen. mas ar surda sicocxlisTvis 

saSiSi Wrilobebis miyeneba. gamomZiebelma daaskvna, rom maiori g. iq-

ceoda samxedro policiis reglamentis 45-e wesis Sesabamisad da misca 

rekomendacia plevenis regionul prokuraturas, rom gamoZieba dam-

Tavrebuliyo, vinaidan maior g.-s ar Caudenia samarTaldarRveva.

51. 1997 wlis 8 aprils plevenis samxedro prokurorma gaiziara 

gamomZieblis rekomendacia da daasrula winaswari gamoZieba sicocxlis 

mospobis faqtze. man daaskvna, rom maiori g. moqmedebda samxedro poli-

ciis reglamentis 45-e wesis Sesabamisad. maiorma ramdenjerme gaafrT-

xila ori mamakaci da gaakeTa gamafrTxilebeli gasrola haerSi. maiorma 

maT mxolod imitom esrola, rom isini ar Cabardnen da arsebobda maTi 
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gaqcevis albaToba. maiori Seecada, Tavidan aecilebina fataluri zia-

nis miyeneba. sxva aravin dazaralebula.

52. rodesac aRwerda msxverplTa pirad garemoebebs, maTi ojaxebis 

Sesaxeb detalebis CaTvliT, gamomZiebelma miuTiTa, rom orive mamakaci 

warmoSobiT `erovnuli umciresobis ojaxidan~ iyo; es termini gamoi-

yeneba ZiriTadad boSuri umciresobis aRsaniSnavad.

53. 1997 wlis 11 ivnisis brZanebiT SeiaraRebuli Zalebis proku-

rorma uari uTxra momCivanebs gasaCivrebaze im motiviT, rom b-nma ange-

lovma da b-nma petkovma gamoiwvies srola, radgan gaqcevas cdilobdnen 

da rom maiorma g.-m gadadga aseT situaciaSi kanoniT gaTvaliswinebuli 

nabijebi. amitom iaraRis gamoyeneba kanonieri iyo samxedro policiis 

reglamentis 45-e wesis Sesabamisad.

54. 1997 wlis 19 noembers SeiaraRebuli Zalebis prokuraturis 

gamoZiebis gadasinjvis departamentis prokurorma kvlav ar daakmayo-

fila Semdegi gasaCivreba imave safuZvlebiT, rasac sxva prokurorebi 

daeyrdnen.

II. saerTaSoriso organizaciebis angariSebi 
boSaTa savaraudo diskriminaciis Sesaxeb

55. ukanaskneli wlebis angariSebSi rasizmisa da Seuwynareblobis 

sawinaaRmdego evropulma komisiam (SemdgomSi `rasizmis sawinaaRmdego 

komisia~) gamoxata SeSfoTeba policiis rasizmiT motivirebuli Za-

ladobis gamo, gansakuTrebiT boSebis winaaRmdeg zogierT evropul sa-

xelmwifoSi, maT Soris bulgareTSi, CexeTis respublikaSi, safrangeTSi, 

saberZneTSi, ungreTSi, poloneTSi, rumineTsa da slovakeTSi.

56. evrokavSirsa da mis wevr saxelmwifoebSi ZiriTadi uflebebis 

mdgomareobis Sesaxeb 2002 wlis angariSSi, romelic moamzada evrokav-

Siris damoukidebel eqspertTa qselma evrokomisiis TxovniT, naTqvami 

iyo, rom evrokavSiris zogierT saxelmwifoSi, magaliTad, avstriaSi, 

safrangeTSi, saberZneTSi, irlandiaSi, italiasa da portugaliaSi, da-

dasturda policiis Zaladoba boSebisa da msgavsi jgufebis mimarT, maT 

Soris fizikuri Zaladoba da gadametebuli Zalis gamoyeneba.

57. bulgareTis Sesaxeb 2000 wlis martis meore angariSSi rasizmis 

sawinaaRmdego komisiam ganacxada, inter alia:

`gansakuTrebul SeSfoTebas iwvevs policiis mxridan boSaTa dis-

kriminacia da maT mimarT cudad mopyroba... adamianis uflebebis 

proeqtis dokumentebSi 1998 wlis angariSSi dafiqsirebulia bo-

SaTa mimarT policiis uamravi arasaTanado mopyroba. angariSis 

Tanaxmad, arasaTanado mopyrobis yvelaze gavrcelebuli forme-

bia: gadametebuli Zalis gamoyeneba dakavebisas mtkicebulebaTa 

mopovebis mizniT; cecxlsasroli iaraRis gaumarTlebeli gamo-

yeneba... muqara im pirTa piradi usafrTxoebis mimarT, romelTac 
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saCivari Seitanes kompetentur organoSi policiis winaaRmdeg... 

adamianis uflebebis proeqtSi aRniSnulia, ... rom arasamTavrobo 

organizaciebis mier Setanili saCivrebi boSa msxverplTa mimarT 

policiis Zaladobis Sesaxeb xelisuflebas ar gamouZiebia ... 

msxverpli, rogorc wesi, ar aris mondomebuli, Seitanos saCivari, 

gansakuTrebiT maSin, rodesac is sasamarTlo ganaCenis molodin-

Sia ... xelisuflebac [aSkarad] ar aris maincdamainc mowadinebuli, 

aRiaros, rom arsebobs problemebi policiis arasaTanado qmedebis 

TvalsazrisiT ...

rasizmis sawinaaRmdego komisia [kidev erTxel imeorebs Tavis reko-

mendacias], rom unda Seiqmnas damoukidebeli organo, romelic imo-

qmedebs centralur da adgilobriv doneebze da gamoiZiebs poli-

ciis, sagamoZiebo da penitenciur praqtikas, raTa gamoaaSkaraos 

rasobrivi diskriminaciis aSkara da SeniRbuli SemTxvevebi da uz-

runvelyos nebismieri saxis diskriminaciis mkacrad dasja...

rasizmis sawinaaRmdego komisia SeSfoTebulia bulgareTSi bo-

SaTa sazogadoebis mimarT diskriminaciis farTod gavrcelebiT 

... arsebobs cnobebi, rom adgilobrivi xelisufleba zogjer Car-

Tulia boSebis winaaRmdeg samarTalwarmoebis ukanonod ganxor-

cielebaSi, rac xSirad adgilobrivi policiis qmedebebze mdumare 

TanxmobiT gamoixateba.~

58. 2004 wlis ianvarSi momzadebul angariSSi bulgareTis Sesaxeb 

rasizmis sawinaaRmdego komisiam ganacxada, inter alia:

`[rasizmis sawinaaRmdego komisiis meore angariSis Semdeg] sisx-

lis samarTlis kodeqsSi ar Sesula cvlilebebi, [romelTa meSve-

obiTac SesaZlebeli iqneboda rasistuli motivi yovelTvis yo-

filiyo mxedvelobaSi miRebuli] ... rasizmis sawinaaRmdego komisia 

rekomendacias iZleva, rom bulgareTis xelisuflebam sisxlis 

samarTlis kodeqsSi daamatos debuleba, romelic naTlad gaiT-

valiswinebs, rom rasistuli motivacia nebismieri samarTaldar-

RvevisTvis damamZimebeli garemoebaa ...

rasizmis sawinaaRmdego komisia SeSfoTebulia policiis mier 

cecxlsasroli iaraRis gamoyenebis SemTxvevebiT, romelTagan 

zogierTma gamoiwvia boSaTa sikvdili ... rasizmis sawinaaRmdego 

komisia daJinebiT uwevs rekomendacias bulgareTis xelisufle-

bas, gadadgas saTanado nabijebi samarTaldamcavi organoebis mier 

cecxlsasroli iaraRis gamoyenebis mxolod im SemTxvevebamde Sez-

Rudvis mizniT, rodesac misi gamoyeneba namdvilad aucilebelia. 

gansakuTrebiT igi mouwodebs bulgareTis xelisuflebas, rom am 

mizniT cvlilebebi Seitanos kanonSi da uzrunvelyos am sferoSi 
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moqmedi saerTaSoriso standartebis praqtikuli ganxorcieleba.

rasizmis sawinaaRmdego komisia gansakuTrebiT SeSfoTebulia 

imiT, rom boSuri warmoSobis im adamianTa raodenoba, romelTa 

mimarTac policiis dawesebulebebSi fizikuri Zala gamoiyenes, 

samjer aRemateba bulgaruli warmoSobis pirTa raodenobas ... 

jerjerobiT bulgareTis xelisuflebas ar Seuqmnia damoukide-

beli organo policiis TanamSromlebis mxridan diskriminaciis an 

cudad mopyrobis gamoZiebis mizniT...

rasizmis sawinaaRmdego komisia siamovnebiT aRniSnavs, rom 2000 wlis 

agvistoSi policiis erovnul departamentSi adamianis uflebaTa spe-

cialuri komiteti Seiqmna ... araerTi sqema amoqmedda adamianis ufle-

bebis sakiTxebSi policiis TanamSromelTa momzadebis mizniT ... 

CarCo-programa bulgarul sazogadoebaSi boSaTa Tanaswori inte-

grirebisTvis miCneulia, maT Soris boSaTa mierac, kargad organi-

zebul da namdvilad yovlismomcvel organizaciad ... Tumca boSa-

Ta da arasamTavrobo organizaciaTa Soris arsebobs erTsulovani 

mosazreba, rom, angariSSi aRniSnuli ramdenime iniciativis garda, 

programa furclad darCa ... zogierTi Tvlis, rom mTavrobas aklia 

politikuri gambedaoba, ganaxorcielos aseTi programa ... rasiz-

mis sawinaaRmdego komisia friad SeSfoTebulia imis gagebiT, rom 

CarCo-programis miRebidan 4 wlis Semdeg misi Sesruleba kvlav 

dawyebiT stadiazea...~

59. arasamTavrobo organizaciebma, rogoricaa ̀ adamianis uflebaTa 

proeqti~ da `amnesTi inTerneSnel~, angariSi waradgines boSaTa winaaRm-

deg rasobrivi diskriminaciis uamravi savaraudo SemTxvevis Sesaxeb 

bulgareTSi, maT Soris samarTaldamcavTa mier.

III. Sesabamisi Sidasaxelmwifoebrivi 
kanonmdebloba da praqtika

A.  samxedro policiis gamouqveynebeli reglamenti, romelic 

gamosca Tavdacvis saministrom 1994 wlis 21 dekembers

60. reglamentis 45-e muxli (wesi 45), romelic ZalaSi iyo gansaxil-

vel dros, iTvaliswinebs:

`(1) samxedro policiis oficrebs SeuZliaT Zalis gamoyeneba ... Sem-

deg garemoebebSi ...
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2.  jarSi myofi adamianis dapatimrebisas, romelmac Caidina an 

Cadis sajarosamarTlebrivi devnis samarTaldarRvevas da ro-

melic ar Cabardeba gafrTxilebis Semdeg ...

(2) Zalis gamoyenebas win unda uZRodes sityvieri gafrTxileba da 

gasrola haerSi...

(3) rodesac movaleobis Sesrulebisas samxedro policieli iyenebs 

cecxlsasrol iaraRs, SesaZleblobis farglebSi igi unda Seeca-

dos im piris sicocxlis dacvas, romlis winaaRmdegac gamoiyeneba 

Zala, da daexmaros daWrils... 

(5) rodesac gamoiyeneba cecxlsasroli iaraRi, unda momzaddes an-

gariSi, romelSic aRwerili iqneba iaraRis gamoyenebis gamomwvevi 

garemoebebi; [angariSi] unda waredginos im oficris zemdgoms, vinc 

iaraRi gamoiyena.~

61. 2000 wlis dekemberSi 45-e wesi Seicvala 2000 wlis 6 dekemb-

ris #7 dekretiT samxedro policiis mier Zalisa da cecxlsasroli 

iaraRis gamoyenebis Sesaxeb (gamoqveynda saxelmwifo gazeTSi #102/2000, 

cvlileba Sevida 2001 wels). dekretis 21-e muxlis Sesabamisad, cecxl-

sasroli iaraRi SeiZleba gamoyenebuli iqnes, inter alia, nebismieri iseTi 

piris dapatimrebisas, romelmac Caidina sajarosamarTlebrivi devnis 

samarTaldarRveva. am kategoriaSi xvdeba sisxlis samarTlis kodeqsiT 

gaTvaliswinebul danaSaulTa umravlesoba, maT Soris, wvrilmani qur-

doba. dekretis me-2, me-4(1) da 21-e muxlebis Sesabamisad, mxedvelobaSi 

unda iqnes miRebuli im piris mier Cadenili samarTaldarRvevis xasiaTi, 

romlis winaaRmdegac gamoiyeneba Zala da cecxlsasroli iaraRi, da Ta-

vad samarTaldamrRvevis xasiaTi.

B.  sxva Sesabamisi samarTali da praqtika dakavebisas Zalis 

gamoyenebasTan dakavSirebiT

62.  sisxlis samarTlis kodeqsis me-12 muxli aregulirebs Tavdac-

vis SemTxvevaSi Zalis gamoyenebis xarisxs. am muxlis Tanaxmad qmedeba, 

romelic mimarTulia Tavdacvis an sxva adamianis dacvisaken, propor-

ciulad unda Seesabamebodes Tavdasxmis xasiaTsa da intensivobas da 

gonivruli unda iyos mocemul situaciaSi. es debuleba ar aregulirebs 

SemTxvevebs, rodesac Zalas iyenebs policiis oficeri an sxva piri dapa-

timrebis gansaxorcieleblad im SemTxvevebSi, rodesac dapatimrebis 

mwarmoebel oficerze an mesame pirze ar momxdara Tavdasxma. 1997 wlamde 

ar arsebobda sxva debuleba, romelic daaregulirebda am sakiTxs. sa-

samarTloebi zogierT SemTxvevaSi iyenebdnen me-12 muxls dapatimrebisas 

gamoyenebul ZalasTan dakavSirebuli saqmeebis ganxilvisas.

63. am xarvezis gamosworebis mizniT 1973 wels #12 ganmartebiT di-
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reqtivaSi uzenaesma sasamarTlom ganacxada yovelgvari Semdgomi axsnis 

gareSe, rom zianis miyeneba dapatimrebis mizniT ar SeiZleba idevnebodes, 

Tu gamoyenebuli ar iqna imaze meti Zala, vidre saWiro iyo (12-1973-PPVS).

64. 1995 wlis 17 martis #15 gadawyvetilebaSi uzenaesma sasamarT-

lom aRniSna, rom dapatimrebis ganxorcielebisas gamoyenebuli Zalis 

sakiTxs ar aregulirebda kanonmdebloba, rac problemebs warmoSob-

da sasamarTloebisaTvis, da miiCnia, rom am sakiTxis ganxilvisas unda 

gamoiyenon samarTlebrivi komentatorebis mier dadgenili principe-

bi. zianis miyeneba SeiZleba gamarTlebulad CaiTvalos mxolod maSin, 

rodesac arsebobda dasabuTebuli eWvi, rom dasapatimrebeli piri Cai-

denda danaSauls da ar arsebobda dapatimrebis sxva saSualeba. uzena-

esma sasamarTlom aseve ganacxada:

`... [damnaSavisaTvis zianis miyeneba dapatimrebisas] aris ukanaskne-

li saSualeba. Tu damnaSave ar cdilobs gaqcevas an ... cdilobs 

gaqcevas ukve cnobil dasamal adgilas, zianis miyeneba ar iqneba 

gamarTlebuli....

miyenebuli ziani unda iyos danaSaulis proporciuli. Tu damnaSavem 

Caidina danaSauli, romelic umniSvnelo safrTxes uqmnis sazogadoe-

bas, mis sicocxles ar SeiZleba daemuqros safrTxe. sicocxlisaTvis 

an janmrTelobisaTvis safrTxis Seqmna SeiZleba gamarTlebulad 

CaiTvalos, Tu piri mimalvaSia seriozuli danaSaulis (rogoricaa 

mkvleloba, gaupatiureba, yaCaRoba) Cadenis Semdeg.

dapatimrebisas gamoyenebuli saSualebebi (da miyenebuli ziani) 

unda iyos gamarTlebuli arsebul garemoebebSi. es aris yvelaze 

mniSvnelovani piroba kanonierebisaTvis...

rodesac miyenebuli ziani aRemateba aucilebels..., anu igi ar See-

sabameba danaSaulis simZimes da dapatimrebis garemoebebs, ... zia-

nis mimyenebel pirs ekisreba pasuxismgebloba...~

65. 1997 wels parlamentma gamoaswora arsebuli xarvezi da sisxlis 

samarTlis kodeqss daamata axali muxli 12a. muxli iTvaliswinebs, rom 

danaSaulisaTvis piris dapatimrebisas misTvis zianis miyeneba ar iqneba 

dasjadi, Tu dapatimrebis sxva saSualeba ar arsebobda da gamoyenebuli 

Zala aucilebeli da kanonieri iyo. gamoyenebuli Zala ar CaiTvleba 

`aucileblad~, rodesac igi aSkarad Seusabamoa Cadenili danaSaulis 

simZimesTan an TavisTavad gadaWarbebuli da araaucilebelia. mxolod 

ramdenime sasamarTlo gadawyvetilebaSi ganimarta muxli 12a.

C. sisxlis samarTlos saproceso kodeqsi

66. 192-e muxlis Sesabamisad, sajarosamarTlebrivi devnis saq-
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meebi SeiZleba daiwyos mxolod prokurorma an gamomZiebelma saCivris 

safuZvelze an ex offi cio. 2000 wlis 1 ianvris redaqciiT 237-e muxlis 

me-6 punqtis Sesabamisad, msxverpls aqvs ufleba, gaasaCivros zemdgom 

prokurorTan gadawyvetileba, rom ar gagrZeldes sisxlis samarTal-

warmoeba. msxverpls ara aqvs sxva saSualeba gamoZiebaze uaris Tqmis 

gasaCivrebisaTvis.

67. rodesac samxedro sasamarTlos aqvs saqmis mosmenis iuris-

diqcia, magaliTad, saqme exeba samxedro policiis oficers, gamoZie-

bas awarmoebs samxedro gamomZiebeli an prokurori, romelTa gadaw-

yvetilebebi SeiZleba gasaCivrdes mTavar prokurorTan.

68. 63-e muxli iTvaliswinebs danaSaulis msxverplTa uflebas, 

SeuerTdnen saqmis warmoebas da amasTan dakavSirebiT moiTxovon zianis 

anazRaureba, Seiswavlon saqmis masalebi da gadaiRon saTanado doku-

mentebis aslebi. maT agreTve aqvT ufleba, waradginon mtkicebulebe-

bi, gaakeTon gancxadebebi da gaasaCivron gamoZiebis an prokuraturis 

gadawyvetilebebi.

D.  diskriminaciisagan dacvis aqti

69. diskriminaciisagan dacvis aqti miRebuli iqna 2003 wlis seqtem-

berSi da ZalaSi Sevida 2004 wlis 1 ianvars. es aris sakanonmdeblo aqti, 

romelic qmnis ukanono diskriminaciisagan dacvis meqanizms. igi gamoi-

yeneba ZiriTadad SromiT urTierTobebSi, saxelmwifo administraciasa 

da momsaxurebis sferoSi.

70. aqtis me-9 punqti iTvaliswinebs diskriminaciis SemTxveva-

Si mtkicebis tvirTis Secvlas. am punqtis Sesabamisad, Tu momCivani 

daamtkicebs iseTi faqtebis arsebobas, romlebidanac SeiZleba gamom-

dinareobdes diskriminacia, mopasuxes akisria valdebuleba, amtkicos, 

rom ar darRveula ufleba Tanabar mopyrobaze. aqti agreTve iTva-

liswinebs diskriminaciisagan dacvis komisiis Seqmnas, romelsac eqneba 

kerZo saCivrebis ganxilvis iurisdiqcia.

IV. Sesabamisi saerTaSoriso da SedarebiTi 
samarTali

A. gaero-s principebi Zalis gamoyenebasTan dakavSirebiT

71. gaero-s ZiriTadi principebi samarTaldamcavi organoebis mier 

Zalisa da cecxlsasroli iaraRis gamoyenebis Sesaxeb miRebuli iqna 

1990 wlis 7 seqtembers danaSaulis prevenciisa da damnaSaveTa mimarT 

mopyrobis Sesaxeb gaero-s merve kongresis mier.

72. principebis me-9 punqti iTvaliswinebs:
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`samarTaldamcavi organoebis TanamSromlebi ar gamoiyeneben 

cecxlsasrol iaraRs garda sikvdilis an seriozuli dazianebis 

aSkara safrTxisagan Tavdacvis an sxva pirTa dacvis mizniT, iseTi 

gansakuTrebiT saSiSi danaSaulis aRsakveTad, romelsac SeiZleba 

mohyves seriozuli safrTxe sicocxlisTvis, iseTi piris dasapa-

timreblad, romelic amgvar safrTxes warmoadgens da winaaRmde-

gobas uwevs maT, aseTi piris gaqcevis aRsakveTad da mxolod maSin, 

Tu naklebad mkacri RonisZiebebi ar aris sakmarisi am miznebis mi-

saRwevad. nebismier SemTxvevaSi cecxlsasroli iaraRis gamoyeneba 

ganzrax letaluri miznebisaTvis SeiZleba mxolod maSin, rodesac 

es sruliad gardauvalia sicocxlis dacvis mizniT.~

73. principebis sxva debulebebis Sesabamisad, samarTaldamca-

vi pirebi `imoqmedeben danaSaulis simZimisa da misaRwevi legitimuri 

miznis Sesabamisad~ (punqti 5). aseve, `mTavrobebi uzrunvelyofen, rom 

samarTaldamcavi pirebis mier cecxlsasroli iaraRis gaumarTlebeli 

da borotad gamoyeneba dasjadi danaSauli iyos~ (punqti 7). erovnuli 

wesebi da reglamentebi cecxlsasroli iaraRis gamoyenebis Sesaxeb unda 

`uzrunvelyofdes, rom cecxlsasroli iaraRi gamoiyenebodes mxolod 

saTanado garemoebebSi da imgvarad, rom Seamciros gaumarTlebeli zia-

nis miyenebis SesaZlebloba.~

74. principebis 23-e punqti iTvaliswinebs, rom msxverplT da maT 

ojaxebs unda hqondeT SesaZlebloba, mimarTon damoukidebel process, 

`sasamarTlo procesis CaTvliT.~ 24-e punqtis Tanaxmad:

`mTavrobam da samarTaldamcavma organoebma unda uzrunvelyon 

zemdgomi oficrebis pasuxismgeblobis sakiTxis dadgoma, Tu am 

oficrebma ician an unda icodnen, rom maT daqvemdebarebaSi myo-

fi pirebi iyeneben an gamoiyenes ukanono Zala an cecxlsasroli 

iaraRi da ar miiRes saTanado zomebi uflebamosilebis farglebSi 

aseTi gamoyenebis aRsakveTad an SesaCereblad.~

75. gaero-s principebi araiuridiuli, TviTneburi da daCqarebu-

li aRsrulebis efeqturi prevenciisa da gamoZiebis Sesaxeb, romlebic 

miRebulia 1989 wlis 24 maiss ekonomikuri da socialuri sabWos 1989/65 

rezoluciiT, iTvaliswinebs, rom araiuridiuli, TviTneburi da daCqare-

buli aRsrulebisas unda Catardes safuZvliani, miukerZoebeli da swrafi 

gamoZieba da gamoZiebis mizani unda iyos, inter alia, sikvdilis gamomwvevi 

`nebismieri modelis an praqtikis~ dadgena. me-11 punqtis Tanaxmad:

`im saqmeebSi, sadac Catarebuli sagamoZiebo moqmedebebi ar aris 

sakmarisi miukerZoeblobis an kompetenciis naklebobis gamo, saqmis 

mniSvnelobis an Zalauflebis borotad gamoyenebis gamo, da saqmee-

bSi, rodesac msxverplis ojaxis wevrebi asaCivreben aseT Seusabamo-

bas an sxva arsebiT mizezebs, mTavrobam unda wamoiwyos gamoZieba 
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damoukidebeli sagamoZiebo komisiis an msgavsi komisiis meSveobiT. 

aseTi komisiis wevrebi unda airCnen maTi sayovelTaod cnobili mi-

ukerZoeblobis, kompetenturobisa da damoukideblobis safuZ-

velze. gansakuTrebiT mniSvnelovania, rom isini damoukidebelni 

iyvnen nebismieri dawesebulebisgan, uwyebisa Tu pirisagan, romlis 

mimarTac xorcieldeba gamokvleva. komisias unda hqondes ufle-

bamosileba, miiRos mTeli aucilebeli informacia gamokvlevisaT-

vis da unda Caataros gamokvleva am principebis Sesabamisad.~

me-17 punqtis Tanaxmad:

`aseTi gamoZiebis meTodebisa da daskvnebis Sesaxeb werilobiTi 

angariSi unda momzaddes gonivrul vadaSi. angariSi dauyovnebliv 

sajaro unda gaxdes da masSi miTiTebuli unda iyos gamokvlevis 

farglebi, procedurebi, mtkicebulebaTa Sefasebisas gamoyenebu-

li meTodebi, aseve daskvnebi da rekomendaciebi faqtebis Sesaxeb 

mopovebuli informaciisa da samarTlis safuZvelze...~

B. saerTaSoriso dokumentebi da SedarebiTi samarTali 

rasistul Zaladobaze

76. rasobrivi diskriminaciis yvela formis aRmofxvris Sesaxeb 

konvenciis ratificireba bulgareTma moaxdina 1966 wels, konvencia 

misTvis ZalaSia 1969 wlidan, xolo oficialur saxelmwifo gazeTSi 

1992 wels gamoqveynda. konvenciis me-4 muxli iTvaliswinebs:

`wevri saxelmwifoebi kisruloben valdebulebas, dauyovnebliv 

ganaxorcielon pozitiuri RonisZiebebi, raTa aRmoifxvras [raso-

brivi] diskriminaciis waqezeba an ganxorcieleba da am mizniT...

(a) unda gamoacxadon kanoniT dasjadad ... yvela aseTi qmedeba an 

aseTi qmedebebis waqezeba nebismieri eris an sxva feris Tu eTni-

kuri warmomavlobis pirTa jgufis mimarT...’’

77. 1993 wlis 16 martis #4/91 SetyobinebaSi saqmeze L.K. v. the 
Netherlands, romelic Seexeboda kerZo pirebis mier b-ni l.k.-s misamarTiT 

rasobrivi xasiaTis muqaras da xelisuflebis organoebis mier msxverplis 

saCivarze arasakmaris reaqcias, rasobrivi diskriminaciis yvela formis 

aRmofxvris komitetma ganacxada, inter alia, rom saxelmwifos ekisreboda 

valdebuleba, gulmodgined da droulad gamoeZiebina saqmeebi, romle-

bic Seexeboda rasobriv diskriminaciasa da ZaladobaSi braldebas.

78. erovnuli umciresobebis dacvis Sesaxeb evropis sabWos CarCo-kon-

vencia bulgareTisaTvis ZalaSia 1999 wlidan. misi me-6 muxlis Tanaxmad:

`saxelmwifoebi kisruloben valdebulebas, miiRon nebismieri 
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zoma im pirTa dasacavad, romelTac SeiZleba emuqrebodnen an 

romlebic SeiZleba eqvemdebarebodnen diskriminacias, mtrul 

ganwyobas an Zaladobas maTi erovnuli, kulturuli, lingvisturi 

an religiuri warmomavlobis gamo.~

79. 2002 wlis 21 noembris gadawyvetilebaSi gaero-s wamebis sawi-

naaRmdego komitetma, romelic ixilavda hajrizi dzemalis da sxvebis 

mier iugoslaviis winaaRmdeg Setanil #161/2000 saCivars, daadgina, 

rom 1995 wlis 14 aprils araboSuri warmomavlobis agresiuli brbos 

qmedeba, romelmac daangria boSaTa dasaxleba policiis oficrebis Tan-

daswrebiT, `Cadenili iqna rasobrivi motivaciis safuZvelze~. es faqti 

amZimebda gaero-s wamebisa da sxva sastiki, damamcirebeli mopyrobisa 

Tu dasjis Sesaxeb konvenciis me-16 muxlis pirveli punqtis darRvevas. 

mtkicebulebis Sefasebisas komitetma aRniSna, rom mas ar miuRia weri-

lobiTi axsna-ganmarteba saxelmwifosagan da gadawyvita, dayrdnoboda 

`momCivanebis mier wardgenil detalur informacias~.

80. evrokavSiris sabWos 2000 wlis 29 ivnisis direqtiva # 2000/43/CE, 

romelic Seexeba adamianebis mimarT Tanabar mopyrobas miuxedavad ra-

sobrivi da eTnikuri warmoSobisa, da sabWos 2000 wlis 27 noembris di-

reqtiva # 2000/78/CE, romelic awesebs zogad farglebs dasaqmebisas da 

saqmianobisas Tanabari mopyrobisaTvis, Sesabamisad, me-8 da me-10 mux-

lebSi iTvaliswineben:

`1. wevri saxelmwifoebi miiReben iseT zomebs, romlebic aucilebe-

lia maTi samarTlebrivi sistemebis Sesabamisad, raTa uzrunvel-

yon, rom, rodesac adamianebi, romlebic Tavs miiCneven msxverplad 

Tanaswori mopyrobis principis maT mimarT gamouyeneblobis gamo, 

warmoadgenen sasamarTlos an sxva kompetenturi organos winaSe 

faqtebs, romlebidanac pirdapir an arapirdapir SeiZleba gamom-

dinareobdes pirdapiri an arapirdapiri diskriminacia, mopasuxem 

daamtkicos, rom ar darRveula Tanaswori mopyrobis principi.

2.  pirveli punqti ar ukrZalavs wevr saxelmwifoebs, SemoiRon 

mtkicebulebebis Sesaxeb wesebi, romlebic ufro xelsayrelia 

momCivanTaTvis.

3.  pirveli punqti ar gamoiyeneba sisxlis samarTlis procesSi. 

...

5. wevri saxelmwifo ar aris valdebuli, gamoiyenos pirveli pun-

qti im procesebSi, sadac saqmis faqtobrivi garemoebebi sasamarT-

lom an sxva kompetenturma organom unda gamoiZios.~

81. 2002 wels evrokomisiam gamoaqveyna rasizmisa da qsenofobiis 

winaaRmdeg brZolis sabWos CarCo-gadawyvetilebis winadadeba. gadaw-



302

yvetilebis me-8 punqti iTvaliswinebs, rom am sferoSi saxelmwifoebma 

unda gaataron saTanado RonisZiebebi, raTa sisxlis samarTalSi rasob-

rivi diskriminacia mxedvelobaSi iqnes miRebuli, rogorc damamZime-

beli garemoeba.

82. 2005 wlis aprilSi rasizmisa da qsenofobiis monitoringis evro-

pulma centrma gamoaqveyna SedarebiTi mimoxilva rasobrivi Zaladobisa 

da masze sapasuxo qmedebebis Sesaxeb evrokavSiris 15 wevr saxelmwifo-

Si. dokumentSi, inter alia, aRniSnuli iyo, rom Seswavlil iurisdiqciebSi 

rasobrivi Zaladoba ar iyo gaTvaliswinebuli sisxlis samarTliT, vi-

naidan yuradReba ar iyo gamaxvilebuli Zaladobis motivze. Tumca es 

tradicia nel-nela icvleboda, vinaidan kanonebSi Cndeboda ̀ rasobrivad 

motivirebuli~ danaSaulis cneba. kerZod, zogierT wevr saxelmwifoSi 

sasjelis gansazRvrisas rasobrivi motivacia damamZimebel garemoebad 

iTvleboda. Sesabamisi kanonmdebloba Semdeg saxelmwifoebSi iTvalis-

winebda aseT SesaZleblobas: avstria, belgia, dania, fineTi, safrangeTi, 

italia, portugalia, espaneTi, SvedeTi da gaerTianebuli samefo. saf-

rangeTis sisxlis samarTlis kodeqsma (miRebuli iqna 2003 wels) 132-76 

muxlis me-2 punqtSi SemoiRo rasizmis `obieqturi~ ganmarteba, rogorc 

sasjelis damamZimebeli garemoebisa:

`danaSaulisaTvis sasjeli gaizrdeba, Tu danaSauli Cadenilia 

msxverplis ama Tu im eTnikuri jgufis, eris, rasisa Tu religiuri 

jgufisadmi kuTvnilebis gamo.

pirvel abzacSi gansazRvruli damamZimebeli garemoeba saxezea, 

rodesac danaSauls win uswrebda, misi Tanamdevi iyo an mohyva we-

rilobiTi an zepiri gancxadebebi, suraTebi, obieqtebi an qmedebe-

bi, romlebic laxavs msxverplis an im jgufis, romelsac igi ekuT-

vnis, Rirsebas an Sexedulebas ama Tu im eTnikuri jgufis, eris, 

rasisa Tu religiuri jgufisadmi kuTvnilebis gamo.~

samarTali

I. saqmis farglebi 

83. didi palatisaTvis saqmis gadacemis Txovnasa da werilobiT 

mosazrebebSi mTavrobam sTxova did palatas, xelaxla Seeswavla konven-

ciis me-14 muxlis Sesabamisad dasmuli sakiTxebi. sasamarTlos winaSe 

mosmenaze mTavrobis warmomadgenelma ganacxada, rom mTavroba eTanxme-

boda palatis daskvnebs konvenciis me-2 da me-13 muxlebis safuZvelze.

 84. ganmcxadeblebma sTxoves sasamarTlos, calke ganexila me-14 

muxlidan gamomdinare sakiTxebi, vinaidan palatis daskvnebi me-2 da me-13 

muxlebis safuZvelze ar iyo sadavo.
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85. sasamarTlom ganacxada, rom kolegiis mier ganxilvis Txovnis 

miReba niSnavda, rom mTliani saqme gadaeca did palatas axali gadaw-

yvetilebis saSualebiT xelaxla gadasawyvetad. didi palatisaTvis ga-

dacemuli `saqme~ aucileblad moicavs palatis mier ganxiluli ganacxa-

dis yvela aspeqts da ara mxolod seriozul `kiTxvebs~ an `sakiTxebs~, 

romlebic aRniSnuli iyo gadacemis Sesaxeb TxovnaSi (K. and T. v. Finland 
[GC], no. 25702/94, ECHR 2001–VII, punqtebi 139-141).

86. miuxedavad mxareTa survilisa, rom xelaxali ganxilva Semoi-

farglos konvenciis me-14 muxlTan dakavSirebiT saqmidan gamomdinare 

sakiTxebiT, didma palatam unda ganixilos konvenciis me-2 da me-13 mux-

lebidan gamomdinare sakiTxebic.

II.  konvenciis me-2 muxlis savaraudo darRveva

87. ganmcxadeblebi acxadebdnen, rom b-ni angelovisa da b-ni pet-

kovis mkvleloba arRvevda konvenciis me-2 muxls. isini amtkicebdnen, 

rom sikvdili gamoiwvia Sidasaxelmwifoebrivma samarTlma d praqtikam, 

vinaidan es ukanasknelni konvenciis moTxovnebis gaTvaliswinebiT ar 

aregulirebdnen saxelmwifo moxeleTa mier cecxlsasroli iaraRis gamo-

yenebas. faqtobrivad, saxelmwifo moxeleebs SeeZloT mocemul SemTx-

vevaSi letaluri Zalis gamoyeneba maSin, rodesac misi gamoyeneba ar iyo 

absoluturad aucilebeli. es faqti arRvevda konvenciis me-2 muxls. 

ganmcxadeblebi aseve acxadebdnen, rom xelisuflebam ver SeZlo Caeta-

rebina efeqturi gamoZieba.

88. konvenciis me-2 muxli iTvaliswinebs:

`1. yoveli adamianis sicocxlis ufleba kanoniT aris daculi. 

aravis SeiZleba waerTvas sicocxle ganzrax. sicocxlis warTmeva 

dasaSvebia mxolod sasikvdilo ganaCenis aRsrulebis Sedegad, rac 

sasamarTlos ganaCeniT Seefarda mocemul pirs iseTi danaSaulis 

CadenisaTvis, romlisTvisac kanoni iTvaliswinebs am sasjels.

2.  sicocxlis warTmeva ar CaiTvleba am muxlis sawinaaRmdegod Ca-

denil qmedebad, Tu is Sedegad mohyva Zalis gamoyenebis absolu-

tur aucileblobas: 

a) nebismieri piris dasacavad aramarTlzomieri Zaladobisagan;

b) kanonieri dakavebis an kanonierad dapatimrebuli piris gaqce-

vis aRsakveTad;

c) kanonier RonisZiebaTa ganxorcielebisas ajanyebis an amboxebis 

CasaxSobad~.
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A. palatis gadawyvetileba:

89. palatam daadgina, rom me-2 muxli krZalavda cecxlsasroli 

iaraRis gamoyenebas b-ni angelovisa da b-ni petkovis msgavsi pirebis da-

kavebisas, rodesac maT ar hqondaT Cadenili Zaladobrivi samarTaldar-

Rveva, ar iyvnen SeiaraRebulni da ar warmoadgendnen safrTxes dapa-

timrebis ganmaxorcielebeli oficrebisaTvis an sxva adamianebisaTvis. 

Sesabamisad, mopasuxe saxelmwifo pasuxismgebeli iyo mocemul saqmeSi 

konvenciis me-2 muxlis darRveviT sicocxlis mospobaze, vinaidan b-ni 

angelovisa da b-ni petkovis dasapatimreblad letaluri Zala iqna gamo-

yenebuli. me-2 muxlis darRvevas amZimebda isic, rom gamoyenebuli iyo 

gadametebuli Zala da xelisuflebam ver dagegma da ver gaakontrola 

dapatimrebis operacia me-2 muxlis Sesabamisad.

90. palatam aseve daadgina, rom mopasuxe saxelmwifom daarRvia 

konvenciis me-2 muxlis pirveli punqtiT dakisrebuli valdebuleba, 

efeqturad gamoeZiebina b-ni angelovisa da b-ni petkovis sikvdili. ker-

Zod, gamoZiebis dros adgili hqonda seriozul auxsnel gadacdomebsa 

da Seusabamobebs da mxedvelobaSi iqna miRebuli Sidasaxelmwifoebrivi 

standarti, romelic ar Seesabameboda konvenciis me-2 muxlis me-2 punq-

tis `absoluturi aucileblobis~ moTxovnas.

91. rac Seexeba ganmcxadebelTa mtkicebas, rom mopasuxe saxelmwi-

fom ar Seasrula masze dakisrebuli sicocxlis dacvis valdebuleba, 

palatam miiCnia, rom es sakiTxi Seexeboda saqmis yvela aspeqts da ar iyo 

aucilebeli misi damoukideblad ganxilva.

B. mxareTa argumentacia

92. mTavrobam da ganmcxadeblebma didi palatis winaSe ganacxades, 

rom isini iziarebdnen palatis daskvnebs konvenciis me-2 muxlTan dakav-

SirebiT.

C. sasamarTlos Sefaseba

1.  warmoadgenda Tu ara b-ni angelovisa da b-ni petkovis 

sicocxlis mospoba konvenciis me-2 muxlis darRvevas

(a)  zogadi principebi

93. me-2 muxli, romelic icavs sicocxlis uflebas, warmoadgens 

konvenciis erT-erT ZiriTad debulebas da evropis sabWos Semadgen-

lobaSi myofi demokratiuli sazogadoebebis erT-erT umTavres Rire-

bulebas gamoxatavs. am debulebis savaraudo darRvevebi sasamarTlom 

gansakuTrebuli yuradRebiT unda ganixilos. rodesac saqme Seexeba 

saxelmwifo moxeleebis mier Zalis gamoyenebas, mxedvelobaSi unda iqnes 

miRebuli ara marto im saxelmwifo moxeleTa qmedebebi, romelTac uSu-
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alod gamoiyenes Zala, aramed saqmesTan dakavSirebuli garemoebebic, 

maT Soris saTanado samarTlebrivi da maregulirebeli CarCoebi da ga-

mosakvlevi qmedebebis dagegmva da kontroli (ix. McCann and Others v. the 
United Kingdom, 1995 wlis 27 seqtembris gadawyvetileba, seria A no. 324, 
gv. 46, punqti 150, da Makaratzis v. Greece [GC], no. 50385/99, punqtebi 57-59, 

2004 wlis 20 dekemberi).

94.  rogorc me-2 muxlis me-2 punqtidan Cans, letaluri Zalis gamo-

yeneba SeiZleba gamarTlebuli iyos zogierT garemoebaSi. Tumca Zalis 

gamoyeneba unda iyos `absoluturad aucilebeli~ anu mkacrad propor-

ciuli arsebul garemoebebSi. sicocxlis uflebis gansakuTrebuli xasi-

aTis gaTvaliswinebiT garemoebebi, romlebSic sicocxlis mospoba SeiZleba 

gamarTlebuli iqnes, Zalian mkacrad unda ganimartos (ix. Andronicou and 
Constantinou v. Cyprus, 1997 wlis 9 oqtombris gadawyvetileba, moxsenebebi gana-

Cenebisa da gadawyvetilebebis Sesaxeb 1997-VI, gv. 2097-98, punqti 171, gv. 2102, 

punqti 181, gv. 2104, punqti 186, gv. 2107, punqti 192, da gv. 2108, punqti 193; da 

McKerr v. the United Kingdom, no. 28883/95, punqtebi 108 et seq., ECHR 2001-III).
95. Sesabamisad da konvenciis me-2 muxlis me-2 punqtidan gamomdi-

nare, kanonieri dapatimrebis legitimurma mizanma adamianis sicocxlis 

safrTxis qveS dayeneba mxolod absoluturi aucileblobisas SeiZleba 

gaamarTlos. sasamarTlos miaCnia, rom principSi aseTi aucilebloba 

ar SeiZleba arsebobdes, rodesac cnobilia, rom dasakavebel pirs ar 

gaaCnia sicocxlisTvis an janmrTelobisTvis safrTxis miyenebis saSu-

aleba da ar aris eWvmitanili Zaladobriv samarTaldarRvevaSi, Tundac 

letaluri Zalis gamouyeneblobas Sedegad mohyves Zebnilis dakavebis 

SesaZleblobis dakargva (ix. sasamarTlos pozicia zemoxsenebul saqme-

Si McCann and Others, gv. 45-46, punqtebi 146-50, da gv. 56-62, punqtebi 

192-214, aseve zemoxsenebul Makaratzis-is saqmeSi, punqtebi 64-66; aseve 

ixileT sasamarTlos mier gakeTebuli gancxadeba cecxlsasroli iara-

Ris dagmobis Sesaxeb SeuiaraRebeli da aramoZalade pirebis winaaRmdeg, 

romlebic cdilobdnen yofili germaniis demokratiuli respublikis 

datovebas saqmeSi Streletz, Kessler and Krenz v. Germany [GC], ##. 34044/96, 
35532/97 da 44801/98, punqtebi 87, 96 da 97, ECHR 2001-II).

96. me-2 muxli ara marto gansazRvravs im SemTxvevebs, rodesac 

gamarTlebulia sicocxlis mospoba, aramed ayalibebs saxelmwifoTa 

ZiriTad valdebulebas, daicvan sicocxlis ufleba da am mizniT Semo-

iRon saTanado samarTlebrivi da administraciuli CarCo, romelic 

gansazRvravs, Tu rodis SeuZliaT samarTaldamcav organoebs cecxl-

sasroli iaraRis gamoyeneba saerTaSoriso standartebis Sesabamisad (ix. 

Makaratzis-is saqme, punqtebi 57-59, da samarTaldamcavi organoebis mier 

Zalisa da cecxlsasroli iaraRis gamoyenebis Sesaxeb gaero-s ZiriTadi 

principebi, ix. zemoT, punqtebi 71-74). me-2 muxliT gaTvaliswinebuli 

mkacri proporciulobis principTan erTad (ix. McCann and Others, gv. 46, 
punqti 149) dapatimrebis operaciebis maregulirebeli erovnuli samarT-

lebrivi CarCo unda miuTiTebdes cecxlsasroli iaraRis gamoyenebaze 

arsebuli garemoebebis yuradRebiT Sefasebaze dayrdnobiT, kerZod ki 
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Cadenili danaSaulis xasiaTisa da devnilis mier safrTxis gamowvevis 

Sefasebis gaTvaliswinebiT.

97. garda amisa, policiis mier gansaxorcielebel RonisZiebaTa 

maregulirebeli erovnuli kanonmdebloba unda qmnides garantiebis 

qmediT da saTanado sistemas Zalis gaumarTlebeli da borotad gamoye-

nebis winaaRmdeg da TviT Tavidan acilebadi SemTxvevebis winaaRmdeg 

(ix. zemoxsenebuli Makaratzis-is same, punqti 58). kerZod, samarTaldam-

cavi organoebis TanamSromlebma unda gaiaron momzadeba, raTa SeeZloT 

Sefaseba imisa, arsebobs Tu ara absoluturi aucilebloba cecxlsas-

roli iaraRis gamoyenebisaTvis ara marto samarTlebrivi debulebebis 

safuZvelze, aramed imis gaTvaliswinebiTac, rom sicocxlis ufleba 

erT-erTi umniSvnelovanesi faseulobaa (ix. sasamarTlos kritika ja-

riskacebisaTvis micemuli brZanebisa `esroleT sasikvdilod~ saqmeSi 

McCann and Others, gv. 61-62, punqtebi 211-214).

(b) am principebis gamoyeneba mocemul saqmeSi

98. b-n angelovsa da b-n petkovs esrola da mokla samxedro poli-

ciis oficerma, romelic cdilobda maT dakavebas patimrobis adgili-

dan gaqcevis Semdeg. Sesabamisad, saqme ganxiluli unda iqnes konvenciis 

me-2 muxlis me-2 punqtis `b~ qvepunqtTan mimarTebiT.

(i) Sesabamisi kanonmdebloba

99. sasamarTlo aRniSnavs, rom gansakuTrebul SeSfoTebas iwvevs 

is garemoeba, rom reglamenti samxedro policiis mier cecxlsasroli 

iaraRis gamoyenebis Sesaxeb samxedro Zalebis wevrebis dapatimrebisas 

letaluri Zalis gamoyenebis nebas rTavda maSinac, rodesac maT mcire 

danaSauli aqvT Cadenili. reglamenti ar gamoqveynebula da igi ar Sei-

cavda mkafio garantiebs sicocxlis TviTneburad warTmevis Tavidan 

acilebis mizniT. reglamentis Tanaxmad, kanonieri iyo devnilisaTvis 

srola, Tu igi ar Cabardeboda sityvieri gafrTxilebisa da haerSi gama-

frTxilebeli gasrolis Semdeg (ix. zemoT, punqti 60). cecxlsasroli 

iaraRis gamoyenebis Sesaxeb debulebebisa da letaluri Zalis gamoye-

nebis mimarT tolerantuli damokidebulebis naklovanebebi naTlad ga-

moCnda b-ni angelovisa da b-ni petkovis sasikvdilod daWris faqtiT, 

aseve sagamoZiebo organoebis mier Catarebul qmedebebSi. sasamarTlo am 

sakiTxs mogvianebiT daubrundeba.

100. aseTi samarTlebrivi CarCo aSkarad arasakmarisia da sicocx-

lis uflebas ar icavs `kanoniT~, rogorc amas moiTxovs konvencia dRe-

vandeli evropis demokratiul sazogadoebebSi (ix. zemoT, punqtebi 

94-97, romlebSic Camoyalibebulia principebi, romlebsac unda efuZne-

bodes samarTlebrivi CarCo).

101. aRsaniSnavia uzenaesi sasamarTlos gancxadeba, rom proporci-

ulobis principi Sidasaxelmwifoebrivi sisxlis samarTlis ganuyofeli 

nawilia. Tumca uzenaesi sasamarTlos ganmarteba mocemul saqmeSi ar 
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iqna gamoyenebuli (ix. zemoT, punqtebi 50-54 da 60).

102. Sesabamisad, sasamarTlo miiCnevs, rom saxelmwifom ver Sea-

srula konvenciis me-2 muxliT dakisrebuli valdebuleba, daecva si-

cocxlis ufleba samxedro policiis mier Zalisa da cecxlsasroli 

iaraRis gamoyenebasTan dakavSirebiT saTanado samarTlebrivi da admi-

nistraciuli CarCos SemoRebiT.

(ii) operaciis dagegmva da kontroli

103. palatam calke ganixila, Tu rogor daigegma dapatimrebis ope-

racia. didi palata eTanxmeba palatis daskvnas, rom xelisuflebam ver 

Seasrula masze dakisrebuli valdebuleba, Seemcirebina sicocxlis mos-

pobis riski, vinaidan dapatimrebis ganmaxorcielebel oficrebs miecaT 

miTiTeba, gamoeyenebinaT yvela saSualeba b-ni angelovisa da b-ni pet-

kovis dasapatimreblad im faqtis gauTvaliswineblad, rom gaqceulebs 

ar hqondaT iaraRi da isini ar warmoadgendnen safrTxes sicocxlisa Tu 

janmrTelobisaTvis. palatam marTebulad aRniSna (punqti 110):

`dapatimrebis operaciis dagegmvisas aucilebeli elementi ... unda 

iyos arsebuli garemoebebis Sesaxeb informaciis analizi; absolu-

turi minimumia dasapatimrebeli piris mier Cadenili danaSaulis xa-

siaTis da am piris mier safrTxis gamowvevis SesaZleblobis Seswavla. 

Tu rodis da ra pirobebSi SeiZleba cecxlsasroli iaraRis gamoye-

neba, Tu dasapatimrebeli piri cdilobs gaqcevas, winaswar unda gani-

sazRvros samarTlebrivi safuZvlebis gaTvaliswinebiT, oficerTa 

saTanado momzadebiTa da arsebuli informaciis SeswavliT~.

104. didi palata, Tavis mxriv, kidev erTxel aRniSnavs, rom ar arse-

bobda mkafio samarTlebrivi da maregulirebeli CarCo, romelic gansazRv-

ravda, Tu ra garemoebebSi SeuZlia samxedro policias sikvdilis gamom-

wvevi Zalis gamoyeneba (ix. zemoT, punqtebi 99-102). didi palata eTanxmeba 

palatis daskvnebs (punqti 112), rom Sesabamisi reglamenti:

`... ar iTvaliswinebda cecxlsasroli iaraRis gamoyenebas arsebu-

li garemoebebis Seswavlis safuZvelze, ufro metic, ar moiTxov-

da devnilis mier Cadenili danaSaulisa da mis mier gamowveuli 

safrTxis Sefasebas~.

105. mocemul SemTxvevaSi kargad SeiaraRebuli oficrebis jgu-

fi gaemgzavra ori adamianis dasapatimreblad ise, rom ar ganuxilavT, 

warmoadgendnen Tu ara es pirebi raime safrTxes; aseve, oficrebi ar 

gaufrTxilebiaT, rom SeemcirebinaT sicocxlisaTvis riski. mokled, 

operaciis dagegmvisa da kontrolis zomebi aaSkaravebs sicocxlis 

uflebis umTavresi Rirebulebis samwuxaro ugulebelyofas. 
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(iii) dapatimrebis ganmaxorcielebeli pirebis qmedebebi

106. ar iyo sadavo, rom b-ni angelovi da b-ni petkovi msaxurobdnen 

samSeneblo ZalebSi, armiis specialur danayofSi, sadac axalwveulTa mo-

valeobaa mSenebloba arasamxedro adgilebSi. maT miusajes moklevadiani 

patimroba araZaladobrivi samarTaldarRvevis CadenisaTvis. isini gai-

qcnen Zalis gamouyeneblad, ubralod datoves samuSao adgili, romelic 

dapatimrebis adgilis gareT iyo (ix. zemoT, punqtebi 13-15). arc erTi maT-

gani ar iyo SeiaraRebuli da ar warmoadgenda safrTxes oficrebisaTvis an 

mesame pirebisaTvis; es unda scodnodaT dapatimrebis ganmaxorcielebel 

oficrebs maTTvis xelmisawvdomi faqtebis safuZvelze. nebismier SemTx-

vevaSi, sofel lesuraSi Sexvedrisas oficrebma, yovel SemTxvevaSi maiorma 

g.-m, SeamCnies, rom isini ar iyvnen SeiaraRebulni da arc safrTxis gamom-

wvevi qmedebis niSnebi SeimCneoda (ix. zemoT, punq-tebi 15-16).

107. zemoaRniSnulis gaTvaliswinebiT, sasamarTlo miiCnevs, rom 

arsebul garemoebebSi potenciurad letaluri Zalis gamoyeneba akrZa-

luli iyo konvenciis me-2 muxliT, Tundac b-ni angelovi da b-ni petkovi 

gaqceuliyvnen. rogorc ukve aRiniSna, sikvdilis gamomwvevi Zalis gamo-

yeneba ar SeiZleba CaiTvalos `absoluturad aucileblad~, rodesac 

cnobilia, rom dasapatimrebeli piri ar warmoadgens sicocxlisaTvis 

an janmrTelobisaTvis safrTxes da ar aris braldebuli Zaladobrivi 

danaSaulis CadenaSi.

108. garda amisa, maiori g.-s qmedeba, samxedro policielisa, 

romelmac esrola msxverplT, seriozul kritikas iwvevs, vinaidan man 

gamoiyena aSkarad Zalze gadametebuli Zala:

(i) rogorc Cans, arsebobda dapatimrebis sxva saSualebebi: oficrebs 

hyavdaT jipi, dapatimreba xorcieldeboda patara sofelSi dRisiT 

da b-ni angelovisa da b-ni petkovis qmedebis ganWvreta SesaZlebeli 

iyo, vinaidan wina gaqcevis Semdeg b-ni angelovi ipoves imave misamar-

Tze (ix. zemoT, punqtebi 17, 18, 23 da 24).

(ii) maiorma g.-m gamoiyena avtomaturi iaraRi da CarTo igi avtomatur 

reJimze, Tumca aseve Tan hqonda pistoleti (ix. zemoT, punqti 26). 

avtomaturi iaraRiT mas ar SeeZlo kargad damizneba;

(iii) b-ni petkovi daWrili iyo mkerdSi, risi gamamarTlebeli sabuTebi ar yo-

fila warmodgenili (ix. zemoT, punqtebi 41 da 50-54). aseTi ganmartebis 

ararsebobisas ar SeiZleba gamoiricxos, rom ukanasknel momentSi b-ni 

angelovi mobrunda Casabareblad, magram mas mainc esroles.

(iv) sasamarTlos daskvna

109. sasamarTlo askvnis, rom saxelmwifom ver Seasrula konvenciis 

me-2 muxliT dakisrebuli valdebuleba, vinaidan Zalis gamoyenebis Sesa-

xeb samarTlebriv CarCoSi iyo xarvezebi da b-ni angelovi da b-ni pet-

kovi mokles im pirobebSi, sadac nebismieri Zalis gamoyeneba maT dasapa-

timreblad konvenciis me-2 muxlis darRveva iqneboda. amasTan, aSkarad 

gadaWarbebuli Zala iqna gamoyenebuli. amitom b-ni angelovisa da b-ni 
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petkovis sikvdilTan dakavSirebiT dairRva konvenciis me-2 muxli.

2. iyo Tu ara b-ni angelovisa da b-ni petkovis sikvdilis 

gamoZieba efeqturi, rogorc amas konvenciis me-2 muxli 

moiTxovs

(a) zogadi principebi

110. sicocxlis uflebis dacvis valdebuleba, romelsac iTvalis-

winebs konvenciis me-2 muxli, konvenciis pirvel muxlTan erTad aRebu-

li, romelic ayalibebs saxelmwifoTa zogad valdebulebas, `TavianTi 

iurisdiqciis farglebSi uzrunvelyon am konvenciis I TavSi gansazRv-

ruli uflebebi da Tavisuflebebi,~ gulisxmobs, rom unda ganxorciel-

des efeqturi oficialuri gamoZieba, rodesac adamiani mokles Zalis 

gamoyenebis Sedegad (ix. Çakici v. Turkey [GC], no. 23657/94, punqti 86, 

ECHR 1999-IV). aseTi gamoZiebis ZiriTadi mizani unda iyos sicocxlis 

uflebasTan dakavSirebuli erovnuli kanonmdeblobis efeqturi gan-

xorcieleba, xolo im SemTxvevebSi, rodesac saqme Seexeba saxelmwifo 

organoebs an moxeleebs, am pirTaTvis angariSvaldebulebis dakisrebis 

uzrunvelyofa, Tu sikvdilze pasuxismgebloba maT ekisrebaT (ix. Anguelova 
v. Bulgaria, no. 38361/97, punqti 137, ECHR 2002-IV).

111. xelisuflebam unda imoqmedos sakuTari iniciativiT, rodesac 

saqme mis yuramde miva. xelisufleba ar unda daelodos uaxloesi na-

Tesavis mier saCivris Setanas an Txovnas mokvlevis an gamoZiebis Cata-

rebis Sesaxeb (ix. mutatis mutandis, İlhan v. Turkey [GC], no. 22277/93, punqti 

63, ECHR 2000-VII).
112. imisaTvis, rom saxelmwifo moxeleebis mier savaraudo ukanono 

mkvlelobebis gamoZieba efeqturi iyos, gamomZieblebi unda iyvnen da-

moukidebelni da miukerZoebelni samarTlebrivad da praqtikaSi (ix. 

Güleç v. Turkey, 1998 wlis 27 ivlisis gadawyvetileba, gv. 1733, punqtebi 

81-82; Öğur v. Turkey [GC], no. 21954/93, punqtebi 91-92, ECHR 1999-III; da 

Ergı v. Turkey, 1998 wlis 28 ivlisis gadawyvetileba, moxsenebebi 1998-IV, 

gv. 1778-79, punqtebi 83-84).

113. gamoZieba aseve efeqturi unda iyos im kuTxiT, rom unda daadgi-

nos, iyo Tu ara gamoyenebuli Zala gamarTlebuli arsebul garemoebebSi 

da daadginos da dasajos aseT qmedebaze pasuxismgebeli pirebi (ix. Oğur 
v. Turkey, punqti 88). xelisuflebas unda mieRo mis xelT arsebuli yve-

la zoma, raTa daecva incidentTan dakavSirebuli mtkicebulebebi, maT 

Soris TviTmxilvelTa Cvenebebi da sasamarTlo-samedicino eqspertizis 

daskvnebi. gamoZiebis daskvnebi unda emyarebodes yvela Sesabamisi ele-

mentis amomwurav, obieqtur da miukerZoebel analizs da unda gamoiyenos 

konvenciis me-2 muxlis me-2 punqtiT dadgenili `absoluturad aucile-

belis~ kriteriumi. gamoZiebisas daSvebuli nebismieri Secdoma, romelic 

Zirs uTxris gamoZiebis SesaZleblobas, dadgindes saqmis garemoebebi 
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an pasuxismgebeli piri, pirdapir winaaRmdegobaSi modis efeqturobis 

moTxovnasTan (ix. Kelly and Others v. the United Kingdom, no. 30054/96, punqte-

bi 96-97, 2001 wlis 4 maisi; da Anguelova v. Bulgaria, punqtebi 139 da 144).

(b) am principebis gamoyeneba mocemul saqmeSi

114. didi palata ver xedavs mizezs, rom gadauxvios palatis daskv-

nas. igi palatis msgavsad acxadebs, rom gamoZiebam b-ni angelovisa da 

b-ni petkovis sikvdilis gamomwvevi oficris qmedeba Seafasa saTanado 

reglamentebis gaTvaliswinebiT. is faqti, rom gamoZiebam gaamarTla 

Zalis gamoyeneba arsebul garemoebebSi, mxolod adasturebs am debu-

lebebis xarvezs da sicocxlis uflebis ugulebelyofas. daeyrdnen ra 

mxolod reglamentis debulebebs, sagamoZiebo organoebma ar Seiswavles 

Sesabamisi sakiTxebi, magaliTad, informacia imis Taobaze, rom msxverplni 

ar iyvnen SeiaraRebulni da ar warmoadgendnen safrTxes sxva adamiane-

bisaTvis, aseve iyo Tu ara gamarTlebuli kargad SeiaraRebul ofi-

cerTa jgufis gagzavna ori piris dasakaveblad, romelTa erTaderTi 

danaSauli iyo jaridan Svebulebis gareSe gaparva. mokled, arsebuli 

garemoebebi ar Seswavlila detalurad (ix. zemoT, punqtebi 50-54).

115. garda imisa, rom arsebobda sakmaod viwro samarTlebrivi Car-

Co, romlis farglebSic mimdinareobda gamoZieba, aseve unda aRiniSnos, 

rom ar Catarebula mTeli rigi aucilebeli sagamoZiebo moqmedebebisa. 

kerZod, sqematuri ruka, romelsac daeyrdno sagamoZiebo organo, ar 

Seicavda garemos daxasiaTebas, ar ganxorcielebula saTanado azomvebi, 

ar momxdara movlenis rekonstruqcia. mxolod am gziT miRebuli infor-

maciis saSualebiT iyo SesaZlebeli oficerTa mier micemuli Cvenebis 

namdvilobis Semowmeba (ix. zemoT, punqtebi 36-54).

116.  ufro metic, gamomZieblebma da prokurorebma yuradReba ar 

miaqcies metad mniSvnelovan faqtebs, kerZod im faqts, rom b-ni petkovi 

daWrili iyo mkerdSi, rom gasrolili masra ipoves m.m.-is ezoSi, im ad-

gilidan ramdenime metris moSorebiT, sadac b-ni angelovi da b-ni pet-

kovi daecnen, da rom maiorma g.-m gamoiyena aSkarad gadametebuli Zala, 

CarTo ra iaraRi avtomatur reJimSi. xelisuflebam ar miaqcia yuradRe-

ba am mniSvnelovan faqtebs, ar miucia maTTvis raime axsna-ganmarteba, 

daujera maiori g.-s gancxadebebs da Sewyvita gamoZieba. am gziT gamoZie-

bam da prokuraturam daicves maiori g. samarTlebrivi devnisagan.

117. didi palata iziarebs palatis mosazrebas, rom aseTi qmedeba 

xelisuflebis mxridan – romelic ukve aRiniSna sasamarTlos mier bul-

gareTis winaaRmdeg ramdenime saqmeSi (ix. Velikova v. Bulgaria, no. 41488/98, 
ECHR 2000-VI da Anguelova) – iwvevs seriozul SeSfoTebas, vinaidan 

badebs seriozul eWvs gamomZiebelTa da prokurorTa miukerZoeblo-

basa da obieqturobaSi.

118. amasTan dakavSirebiT sasamarTlo acxadebs, rom Zalian mniSv-

nelovania xelisuflebis swrafi da qmediTi pasuxi letaluri Zalis 

faqtebis gamoZiebisas, raTa sazogadoebas SeunarCundes rwmena, rom xe-
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lisufleba icavs kanonis uzenaesobas da ar gaCndes mosazreba, TiTqos 

xelisufleba mxars uWers ukanono qmedebebs (ix. zemoxsenebuli saqme 

McKerr v. the United Kingdom, punqtebi 111-15).

119. mocemul saqmeSi mopasuxe saxelmwifom daarRvia masze konven-

ciis me-2 muxlis pirveli punqtiT dakisrebuli valdebuleba, efeqtu-

rad gamoeZiebina sicocxlis mospoba.

III. konvenciis me-13 muxlis savaraudo darRveva

120. konvenciis me-13 muxli iTvaliswinebs:

`yvelas, visac daerRva am konvenciiT gaTvaliswinebuli uflebebi 

da Tavisuflebebi, unda hqondes samarTlebrivi dacvis efeqtiani sa-

Sualeba erovnuli xelisuflebisagan, Tundac es darRveva Caidinos 

pirma, romelic samsaxurebriv uflebamosilebas axorcielebda.~

121. konvenciis me-2 muxlTan dakavSirebuli daskvnebis gaTvalis-

winebiT palatam daadgina, rom konvenciis me-13 muxlis safuZvelze 

calke sakiTxi ar wamoiWreboda.

122. didi palatis winaSe mTavrobam ar daafiqsira Tavisi pozi-

cia konvenciis me-13 muxlis safuZvelze wamoWrili sakiTxebisadmi. 

ganmcxadeblebma ganacxades, rom isini iziareben palatis daskvnebs.

123. me-2 muxlis proceduruli aspeqtebis darRvevis dadgenis 

safuZvlebis gaTvaliswinebiT didi palata, palatis msgavsad, miiCnevs, 

rom konvenciis me-13 muxlis safuZvelze ar wamoiWreba calke sakiTxi.

IV. konvenciis me-14 muxlis darRveva 
me-2 muxlTan erTobliobaSi

124. ganmcxadeblebi amtkicebdnen konvenciis me-14 muxlis darR-

vevas, vinaidan b-ni petkovisa da b-ni angelovis sikvdilis mizezi iyo 

boSuri warmoSobis pirTa mimarT mtruli damokidebuleba. isini aseve 

amtkicebdnen, rom xelisuflebam ver Seasrula masze dakisrebuli 

valdebuleba, gamoeZiebina SesaZlo rasistuli motivebi. mTavroba ar 

eTanxmeboda ganmcxadebelTa braldebas.

125. konvenciis me-14 muxli iTvaliswinebs:

`am konvenciiT gaTvaliswinebuli uflebebiTa da TavisuflebebiT 

sargebloba uzrunvelyofilia yovelgvari diskriminaciis gare-

Se sqesis, rasis, kanis feris, enis, religiis, politikuri Tu sxva 

Sexedulebebis, erovnuli Tu socialuri warmoSobis, erovnuli 

umciresobisadmi kuTvnilebis, qonebrivi mdgomareobis, dabadebi-

sa Tu sxva statusis ganurCevlad.~
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A. palatis gadawyvetileba

126. palatam aRniSna, rom sicocxlis mospobis SemTxvevebSi me-2 da 

me-14 muxlebi erTad akisrebda saxelmwifos xelisuflebis organoebs 

movaleobas, CaetarebinaT efeqturi gamoZieba miuxedavad msxverplis 

rasobrivi an eTnikuri kuTvnilebisa. palatam aseve miiCnia, rom xelisuf-

lebas ekisreboda damatebiTi valdebuleba, ganexorcielebina yvela 

gonivruli RonisZieba, raTa gamoevlina nebismieri rasobrivi motivi 

im SemTxvevebSi, romlebic dakavSirebulia samarTaldamcavi organoebis 

mier Zalis gamoyenebasTan.

127. mocemul saqmeSi, miuxedavad m.m.-is gancxadebisa sityvieri ra-

sobrivi Seuracxyofis Sesaxeb da sxva mtkicebulebebisa, romlebsac xe-

lisufalTaTvis unda mieniSnebinaT SesaZlo rasistuli motivebis Sesa-

xeb, maT ar CautarebiaT gamoZieba aRniSnuli mimarTulebiT. Sesabamisad, 

xelisuflebam ar Seasrula masze dakisrebuli valdebuleba, romelic 

gamomdinareobda erTad aRebuli konvenciis me-14 da me-2 muxlidan.

128. vinaidan arsebobs garkveuli mtkicebulebiTi sirTuleebi dis-

kriminaciis arsebobis dasamtkiceblad, palatam miiCnia, rom mtkicebu-

lebaTa sakiTxi sagangebo midgomas saWiroebs: rodesac xelisfuleba 

bolomde ar gamoiZiebs faqtebs, saidanac aSkarad Cans saxelmwifo moxe-

leTa mier Zalis gamoyeneba, da ar miaqcevs yuradRebas SesaZlo dis-

kriminaciis Taobaze mtkicebulebebs, sasamarTlom SesaZloa uaryofiTi 

daskvnebi gaakeTos an mtkicebis tvirTi daakisros mopasuxe saxelmwifos 

konvenciis me-14 muxlis Sesabamisad Setanili ganacxadis ganxilvisas.

129. saqmeze arsebul faqtebTan dakavSirebiT palatam miiCnia, rom 

sagamoZiebo organoebis qmedebebma – kerZod, im faqtma, rom maT ar 

ganuxilavT, Tu ratom gamoiyena maiorma g.-m aSkarad gadametebuli 

Zala, ar ganuxilavT arc mtkicebuleba imis Taobaze, rom igi rasistul 

gancxadebebs akeTebda – gamoiwvia mtkicebis tvirTis Secvla. amrigad, 

mopasuxe saxelmwifos ekisreboda valdebuleba, damatebiTi mtkicebu-

lebis an damarwmunebeli axsna-ganmartebis meSveobiT daerwmunebina sa-

samarTlo, rom gasaCivrebuli movlenebi ar iyo ganpirobebuli saxelm-

wifo moxeleTa rasistuli ganwyobiT.

130. vinaidan mTavrobam ver warmoadgina damarwmunebeli axsna-

ganmarteba da imis gaTvaliswinebiT, rom sxva saqmeebSi sasamarTlom 

daadgina, rom bulgareTSi samarTaldamcavi organoebis TanamSromlebs 

boSebis mimarT gamouyenebiaT Zala, rasac Sedegad mohyolia sikvdili, 

palatam daaskvna, rom dairRva me-14 muxlis arsobrivi aspeqtebi konven-

ciis me-2 muxlTan erTobliobaSi.

B. mxareTa argumentaciebi

1. mTavroba

131. mTavroba ar daeTanxma palatis daskvnebs me-14 muxlis darR-
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vevasTan dakavSirebiT, acxadebda ra, rom palata daeyrdno zogad in-

formacias, romelic scdeboda saqmis farglebs, da or SemTxveviT faqts 

– b-ni m.m.-is Cvenebas Seuracxmyofeli wamoZaxilebis Sesaxeb, romlebic 

savaraudod maiorma g.-m gamoTqva mis [b-ni m.m.-is] da ara msxverplTa 

mimarT, da im faqts, rom gansaxilveli SemTxveva boSaTa dasaxlebaSi mox-

da. mTavrobis azriT, aRniSnulma msjelobam ar SeiZleba daadasturos, 

rom cecxlsasroli iaraRis gamoyeneba moxda rasistuli motivis gamo.

132. mTavrobam xazgasmiT aRniSna, rom sasamarTlo yovelTvis 

moiTxovda `mtkicebulebas gonivrul eWvs miRma~. mtkicebis tvirTi 

SeiZleba Seicvalos mxolod maSin, rodesac xelisuflebam yvelaferi 

an TiTqmis yvelaferi icis gansaxilveli movlenebis Sesaxeb, rogorc es 

xdeba dapatimrebis dros sikvdilisas. magram aseT SemTxvevas mocemul 

saqmeSi adgili ar hqonia.

133. vinaidan gansaxilvel SemTxvevasTan mimarTebiT ar arsebob-

da rasobrivi elementi, erovnuli xelisuflebis mier  damatebiTi 

gamoZiebis Catareba araviTar Sedegs ar moitanda. mTavroba iziarebda, 

rom rasobrivi motiviT Cadenili Zaladoba ufro mkacrad unda daisa-

jos, vidre Zaladoba, romelic ar aris dakavSirebuli rasobriv SuRl-

Tan. magram ar SeiZleba saxelmwifoebs moeTxovebodeT SesaZlo rasis-

tuli motivebis gamoZieba, rodesac ar arsebobs sakmarisi mtkicebuleba 

rasistuli motivebis arsebobis Sesaxeb. mTavroba miiCnevs, rom pala-

tis aseTi midgoma gamoiwvevs saxelmwifoTa pasuxismgeblobis sakiTxis 

wamoWras yovel konkretul SemTxvevaSi, rodesac gakeTdeba gancxadeba 

diskriminaciis Sesaxeb, Tundac is ar dadasturdes.

134. ufro metic, palatis midgoma ar iyo sakmarisad naTeli da wi-

naswarganWvretadi. kerZod, winaaRmdegobrivi iyo palatis gancxadeba, 

rom sasamarTlos ar SeeZlo konvenciis me-2 muxlis konteqstSi ganz-

raxvisa da gonebrivi mdgomareobis Seswavla da Semdeg daskvnis gamo-

tana, rom arsebiTad dairRva me-14 muxli me-2 muxlTan erTad, vinaidan 

b-ni angelovisa da b-ni petkovis sikvdili rasobrivad motivirebuli 

qmedebis Sedegi iyo.

135. mTavrobam werilobiT da zepir argumentaciebSi detalurad 

mimoixila kanonmdebloba, socialuri programebi da sxva RonisZiebebi, 

romlebic miiRes bulgareTSi ukanasknel wlebSi rasobrivi diskrimina-

ciisa da Seuwynareblobis winaaRmdeg brZolisa da sazogadoebaSi bo-

SaTa integraciis xelSewyobis mizniT.

2. ganmcxadeblebi

136. werilobiT argumentaciebSi ganmcxadeblebi amtkicebdnen, 

rom konvenciam ver moaxerxa rasobrivi diskriminaciisagan efeqturad 

dacva da mouwodes did palatas, mieRo me-14 muxlis axali redaqcia. 

ganmcxadeblebma gaiziares palatis mosazreba, rom xelSemkvrel saxelm-

wifos akisria valdebuleba, gamoiZios Zaladobis SemTxvevebSi SesaZlo 

rasistuli motivebi da rom mtkicebis tvirTi SeiZleba daekisros mopa-
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suxe saxelmwifos. werilobiT argumentaciebSi maT ganacxades, rom dis-

kriminaciasTan dakavSirebul saqmeebSi mtkicebis tvirTi ar unda iyos 

`gonivrul eWvs miRma~ da iseT saqmeebSi, rogoric es saqmea, mtkicebis 

tvirTi yovelTvis mopasuxe saxelmwifos unda daekisros, Tu prima facie 
dadasturdeba diskriminaciasTan dakavSirebuli saqmis arseboba. zepir 

argumentaciebSi mosmenis dros ganmcxadebelTa warmomadgenelma mou-

woda sasamarTlos palatis poziciis gaziareba.

137. rac Seexeba saqmis garemoebebs, ganmcxadeblebi amtkicebdnen, 

rom arsebiTad dairRva me-14 muxli, vinaidan prima facie warmodgenili 

iyo saqme diskriminaciasTan dakavSirebiT da mTavrobam ver warmoad-

gina sawinaaRmdegos damadasturebeli mtkicebulebebi. dapatimrebis 

ganmaxorcielebeli oficrebisaTvis cnobili iyo b-ni angelovisa da 

b-ni petkovis eTnikuri warmomavloba. maiorma g.-m rasobrivad Seu-

racxmyofeli gamonaTqvamebiT mimarTa iqve mdgomebs imis gamo, rom isini 

boSuri warmomavlobis iyvnen. mniSvnelovani daskvnebi unda gakeTebu-

liyo im faqtidanac, rom maiorma g.-m cecxlsasroli iaraRiT aSkarad 

gadaWarbebuli Zala gamoiyena dasaxlebul adgilas, kerZod ki boSebiT 

dasaxlebul sofelSi. aRniSnuli faqtebi unda gaanalizdes imis gaT-

valiswinebiT, rom bulgareTSi samarTaldamcavi organoebi sistematu-

rad axorcieleben boSaTa diskriminacias. garda amisa, xelisuflebas 

unda gamoeZiebina, xom ar iyo b-ni angelovisa da b-ni petkovis sikvdili 

gamowveuli rasobrivi motiviT, is ki ase ar moiqca.

3.  mesame mxareebi

(a) boSaTa uflebebis evropuli centri

138. centrma aRniSna, rom ukanasknel wlebSi araerTma saerTaSori-

so da arasamTavrobo organizaciam miuTiTa boSaTa mimarT samarTal-

damcavi organoebis an bulgaruli warmoSobis kerZo pirebis mxridan 

cudad mopyrobis an maTi mkvlelobis uamrav SemTxvevaze. sayovelTaod 

aRiarebuli iyo, rom rasobrivi SuRliT ganpirobebuli Zaladoba bo-

SaTa winaRmdeg seriozuli problemaa bulgareTSi. boSaTa sazogadoeba 

gamoTiSuli iyo socialur cxovrebas da siRatakes, gaunaTleblobiasa 

da umuSevrobas ganicdida.

139. miuxedavad rasobrivi SuRliT gamowveuli Zaladobis maRali 

xarisxisa, saerTaSoriso organizaciebis, maT Soris gaero-s wamebis 

sawinaaRmdego komitetis, moTxovnebi, Seqmniliyo `efeqturi, sando 

da damoukidebeli gasaCivrebis sistema~ da saTanadod gamoZiebuliyo 

policiis mxridan Zalauflebis borotad gamoyeneba, xelisuflebam es 

ar gaakeTa. bulgareTis sisxlis samarTlis kanonmdebloba ar cnobda 

rasobriv SuRls Zaladobrivi danaSaulebis damamZimebel garemoebad. 

1999 wels bulgareTis xelisuflebam aRiara cvlilebis aucilebloba, 

Tumca aseTi cvlileba ar ganxorcielebula. amasTan, sisxlis samarT-

lis kodeqsis 162-e muxli, romelic dasjadad acxadebs rasobriv Za-
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ladobas, ufro msubuq sasjels iTvaliswinebs, vidre Cveulebrivi 

sxeulis dazianebis Sesaxeb muxli. Sesabamisad, 162-e muxli arasdros 

gamoiyeneboda da braldebis wayeneba xdeboda, Tu saerTod xdeboda, sxe-

ulis dazianebis zogadi debulebebis an mkvlelobis muxliT, Tavdasx-

mis rasobrivi motivebi ki damaluli rCeboda. rogorc sasamarTlom 

velikovasa da angelovas saqmeebze miRebul gadawyvetilebebSi aRniSna, 

[qveyanaSi] dausjelobis sindromi iyo gamefebuli.

(b)  “Interights”

140. organizacia “Interights” akritikebda sasamarTlos standarts 

`gonivrul eWvs miRma~, vinaidan is qmnida gadaulaxav winaaRmdegobas 

diskriminaciis faqtis dasadgenad. “Interights”-is poziciis Tanaxmad, dis-

kriminaciisagan ukeTesi dacva xdeboda saerTo samarTlis iurisdiqciis 

qveynebSi, sadac gamoiyeneboda `SesaZleblobebis balansis~ standarti 

mtkicebulebebisaTvis. samoqalaqo samarTlis qveynebSi mosamarTleebs 

aqvT faqtebis dadgenis funqcia da, Sesabamisad, maT Teoriulad mainc 

SeeZloT moeTxovaT mtkicebulebis ufro maRali xarisxi. aqedan gamom-

dinare, saerTo samarTlis qveynebSi disriminaciisagan sasamarTlo dac-

va ukeT xorcieldeboda. “Interights”-is poziciis Tanaxmad, sasamarTlom 

praqtikaSi daamkvidra Sualeduri standarti, vinaidan igi ar moiTxovda 

mtkicebulebis iseT maRal xarisxs, rogorc sisxlis samarTlis saqmeebSi, 

Tumca misi midgoma ar iyo sakmarisad naTeli da winaswarganWvretadi.

141. “Interights” aseve acxadebda, rom saerTaSoriso praqtika mxars 

uWers diskriminaciis saqmeebSi mtkicebis tvirTis dakisrebas mopasuxi-

sTvis, Tu momCivani daadasturebda rom prima facie arsebobda saqme. aseT 

midgomas iziarebda evrokavSiris ramdenime direqtiva, evropul gaer-

TianebaTa marTlmsajulebis sasamarTlo, gaero-s adamianis uflebaTa 

komiteti da erovnuli sasamarTloebi zogierT evropul saxelmwifoSi 

da amerikis SeerTebul StatebSi, kanadasa da sxva saxelmwifoebSi.

142. “Interights”-ma aseve moiyvana ramdenime magaliTi imisa, Tu ra 

saxis mtkicebulebebs SeuZlia erovnul iurisdiqciaSi prima facie dis-

kriminaciis saqmis dadastureba: es aris arasaxarbielo mdgomareobaSi 

yofnis `zogadi suraTis~ mtkicebuleba, diskriminaciis Sesaxeb `zoga-

di codna~, faqtebi `cxovrebidan~, sayovelTaod cnobili faqtebi da 

garemoebasTan dakavSirebuli mtkicebulebebi. motivis gaTvaliswinebac 

saerTo midgoma iyo.

(c) `Ria sazogadoeba marTlmsajulebis iniciativa~ (OSJI)

143. `Ria sazogadoeba marTlmsajulebis iniciativam~ komentari 

gaakeTa saerTaSoriso da SedarebiTi samarTlis safuZvelze saxelmwi-

foTa valdebulebaze, gamoiZion rasobrivi diskriminaciisa da Zalado-

bis SemTxvevebi. am organizaciis mosazrebiT, sayovelTaod miRebuli 

prinicipi, rom ar SeiZleba materialuri uflebis dacva saTanado pro-
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ceduruli garantiebis gaerSe, gamoiyeneboda diskriminaciis saqmeeb-

Tan mimarTebiTac. amitom konvenciis me-14 muxlidan gamomdinareobda 

proceduruli valdebulebac. garda amisa, evropuli da saerTaSoriso 

praqtikis Sesabamisad, rasobrivi motivacia iTvleboda damamZimebel 

garemoebad sisxlis samarTlis saqmeebSi da, Sesabamisad, eqvemdebarebo-

da gamoZiebas. es iyo saxelmwifoTa ex offi cio valdebuleba da moqmedebas 

iwyebda yovelTvis, rodesac arsebobda seriozuli eWvi, rom Cadenili 

iyo rasobrivi SuRliT ganpirobebuli qmedeba.

C..  sasamarTlos Sefaseba

1.  pasuxismgebelia Tu ara mopasuxe saxelmwifo msxverplTa 

sicocxlis mospobaze maTi rasobrivi an eTnikuri 

warmomavlobis safuZvelze

144. sasamarTlom zemoT daadgina, rom mopasuxe saxelmwifos moxe-

leebma ukanonod mokles b-ni angelovi da b-ni petkovi da amiT daar-

Rvies konvenciis me-2 muxli. ganmcxadeblebi aseve amtkicebdnen, rom 

dairRva konvenciis me-14 muxli, vinaidan rasobrivma SuRlma mniSv-

nelovani roli Seasrula b-ni angelovisa da b-ni petkovis sikvdilSi.

145. diskriminacia aris erT mdgomareobaSi myof pirTa mimarT gan-

sxvavebuli mopyroba obieqturi da gonivruli mizezis gareSe (ix. Willis 
v. the United Kingdom, no. 36042/97, punqti 48, ECHR 2002-IV). rasobrivi dis-

kriminacia aris adamianis Rirsebis gansakuTrebuli Seuracxyofa da, misi 

seriozuli Sedegebis gaTvaliswinebiT, moiTxovs xelisuflebisagan gan-

sakuTrebul sifrTxilesa da gadamWrel reagirebas. swored am mizezis 

gamo xelisuflebam unda gamoiyenos mis xelT arsebuli yvela saSualeba 

rasizmisa da rasistuli SuRliT gamowveuli Zaladobis winaaRmdeg sa-

brZolvelad, amasTan, unda ganaviTaros midgoma, rom demokratiul 

sazogadoebaSi gansxvavebuloba safrTxes ki ar warmoadgens, aramed sim-

didris wyaroa. sasamarTlo am sakiTxs mogvianebiT miubrundeba.

146. vinaidan ganmcxadeblebi Ciodnen me-14 muxlis darRvevis Sesa-

xeb, sasamarTlos movaleobaa, daadginos, hqonda Tu ara b-ni angelovisa 

da b-ni petkovis sasikvdilod daWrasTan mizezobrivi kavSiri rasizms 

da, Sesabamisad, dairRva Tu ara konvenciis me-14 muxli me-2 muxlTan 

erTobliobaSi.

147. amasTan dakavSirebiT sasamarTlo aRniSnavs, rom mtkicebu-

lebaTa Sefasebisas gamoiyena mtkicebulebis standarti `gonivrul 

eWvs miRma~. sasamarTlos funqcia ar aris, gadawyvetileba gamoitanos 

sisxlissamarTlebriv braleulobaze an samoqalaqo pasuxismgeblobaze, 

man unda ganixilos xelSemkvreli saxelmwifoebis konvenciidan gamom-

dinare valdebulebani. konvenciis me-19 muxlis Tanaxmad, sasamarTlos 

funqciaa `maRali xelSemkvreli mxareebis mier konvenciiTa da misi 

oqmebiT nakisr valdebulebaTa Sesrulebis uzrunvelyofa.~ swored am 

funqciis gamo unda ganixilos sasamarTlom mticebulebebisa da mtki-
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cebis sakiTxebi. sasamarTlos winaSe ganxilvis dros ar arsebobs pro-

ceduruli barierebi mtkicebulebaTa misaRebad an winaswar dadgenili 

formula maT Sesafaseblad. sasamarTlos gamoaqvs daskvnebi, romlebic, 

misi azriT, emyareba mtkicebulebis Tavisufal Sefasebas, aseve nebis-

mier daskvnas, rac SeiZleba gamomdinareobdes faqtebidan da mxareTa 

axsna-ganmartebebidan. sasamarTlos precedentuli samarTlis Sesaba-

misad, mtkicebuleba SeiZleba gamomdinareobdes faqtebis Sesaxeb sak-

marisad Zlieri, naTeli da Tanmimdevruli an gaubaTilebeli prezumf-

ciebis erTobliobidan. ufro metic, sarwmunoobis xarisxi da mtkicebis 

tvirTis gadanawileba uSualodaa dakavSirebuli faqtebTan, braldebis 

xasiaTTan da Tavad konvenciasTan. sasamarTlo aseve yuradRebiT ekide-

ba seriozulobas, romelic eniWeba xelSemkvreli saxelmwifoebis mier 

ZiriTadi uflebebis darRvevis dadgenas (ix. Semdegi gadawyvetilebebi: 

Ireland v. the United Kingdom, 1978 wlis 18 ianvris gadawyvetileba, seria A 

no. 25, punqti 161; Ribitsch v. Austria, 1995 wlis 4 dekembris gadawyvetile-

ba, seria A no. 336, gv. 24, punqti 32; Akdivar and Others v. Turkey, 1996 wlis 

16 seqtembris gadawyvetileba, moxsenebebi 1996-IV, gv. 1211, punqti 68; 

Tanli v. Turkey, no. 26129/95, punqti 111, ECHR 2001-III; da Ilaşcu and Others v. 
Moldova and Russia [GC], no. 48787/99, punqti 26, 2004 wlis 8 ivlisi).

148. ganmcxadeblebma moiyvanes ramdenime damoukidebeli faqti da 

amtkicebdnen, rom maTgan rasistuli qmedeba SeiZleba gamomdinareobdes.

149. pirvel rogSi ganmcxadeblebi [rasizmis] gamovlinebad im faqts 

ganixilavdnen, rom maiorma g.-m avtomaturi iaraRi isrola dasaxlebul 

adgilas da ugulebelyo sazogadoebis usafrTxoeba. vinaidan ar arse-

bobda aseTi qmdebebis racionaluri axsna, ganmcxadeblebi miiCnevdnen, 

rom mxolod rasobrivi SuRli SeiZleba iyos damarwmunebeli ganmarteba 

da rom [maiori g.] ase ar moiqceoda araboSur dasaxlebaSi. 

150. sasamarTlo aRniSnavs, rom, samwuxarod, erovnuli kanonmdeb-

loba ar krZalavda aseT garemoebebSi cecxlsasroli iaraRis gamoyene-

bas, rac TavisTavad iyo gaumarTlebeli naklovaneba da sasamarTlom ukve 

dagmo igi (ix. zemoT, punqti 99). samxedro policiis oficrebs hqondaT 

cecxlsasroli iaraRi ̀ kanonis Sesabamisad~ da maT misces miTiTeba, rom 

gamoeyenebinaT yvela saSualeba dapatimrebis mizniT (ix. zemoT, pun-

qtebi 18 da 60). Sesabamisad, imis SesaZlebloba, rom maiori g. mxolod 

asrulebda reglaments da aseve moiqceoda msgavs SemTxvevaSi miuxeda-

vad devnilTa eTnikuri warmomavlobisa, ar SeiZleba gamoiricxos. imis 

gaTvaliswinebiT, rom reglamenti ar aris srulyofili da ver akmayo-

filebs konvenciis moTxovnas sicocxlis uflebis dacvasTan dakavSire-

biT, ar arsebobs imis safuZveli, vifiqroT, rom maiori g. ar gamoiye-

nebda iaraRs araboSur dasaxlebaSi.

151. marTalia, rom maiori g.-s qmedeba seriozuli kritikis obi-

eqtia, vinaidan, rogorc sasamarTlom daadgina, gamoyenebuli Zala 

aSkarad gadametebuli iyo (ix. punqti 108). miuxedavad amisa, ar SeiZleba 

gamoiricxos, rom misi reaqcia ganpirobebuli iyo cecxlsasroli iara-

Ris gamoyenebis Sesaxeb samarTlebrivi CarCos araadekvaturobiT da im 
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faqtiT, rom misi momzadeba moxda am samarTlebrivi CarCos farglebSi 

(ix. zemoT, punqtebi 60 da 99-105).

152. ganmcxadeblebma aseve ganacxades, rom samxedro policiis 

oficrebis qmedebaze gavlena moaxdina imis codnam, rom gaqceulebi 

boSuri warmomavlobis iyvnen. Tumca SeuZlebelia davadginoT, moax-

dina Tu ara b-ni angelovisa da b-ni petkovis boSurma warmoSobam gav-

lena [oficrebis] qmedebebze. garda amisa, mtkicebulebebidan gamomdi-

nareobs, rom erTi an meti policieli piradad icnobda msxverplT (ix. 

zemoT, punqti 18).

153. ganmcxadeblebi eyrdnobodnen b-ni m.m.-s mier micemul Cvenebas, 

romelmac ganacxada, rom maiorma g.-m srolisTanave daiZaxa `Tqve daw-

yevlilo boSebo!~. rasobrivi gancxadebebis Sesaxeb Cvenebis SemTxvevaSi 

xelisuflebas unda Seeswavla b-ni m.m.-s Cvenebis simarTle, Tumca Tavad 

aseTi gancxadeba ar aris sakmarisi safuZveli imisaTvis, rom mopasuxe 

saxelmwifo pasuxismgeblad vcnoT rasobrivi motiviT mkvlelobaSi.

154. da bolos, ganmcxadeblebi eyrdnobodnen uamrav SemTxvevas, 

rodesac bulgareTis samarTaldamcavi organoebis TanamSromlebma 

gamoiyenes Zala boSaTa mimarT da aseT qmedebebze pasuxismgebeli pire-

bi ar dausjiaT. 

155. marTalia, rom araerTma saerTaSoriso, maT Soris arasamTav-

robo organizaciam gamoTqva SeSfoTeba aseTi faqtebis gamo (ix. zemoT, 

punqtebi 55-59). Tumca sasamarTlo ver daiviwyebs, rom misi funqciaa, 

daadginos, motivirebuli iyo Tu ara rasizmiT b-ni angelovisa da b-ni 

petkovis mkvleloba.

156. gadawyvetilebaSi palatam mopasuxe saxelmwifos daakisra 

mtkicebis tvirTi, vinaidan man ver moaxerxa, Caetarebina efeqturi 

gamoZieba savaraudo rasobrivi motiviT Cadenil mkvlelobasTan dakav-

SirebiT. palatam daadgina, rom arsebiTad dairRva konvenciis me-14 

muxli me-2 muxlTan erTobliobaSi, vinaidan mTavrobam ver daarwmuna 

palata, rom gasaCivrebuli movlenebi ar gamoiwvia rasobrivma SuRlma.

157. didi palata imeorebs, rom zogierT garemoebaSi, rodesac xe-

lisuflebam yvelaferi an TiTqmis yvelaferi icis gansaxilveli movle-

nebis Sesaxeb, rogoricaa, magaliTad, xelisuflebis patimrobaSi myofi 

piris sikvdilis SemTxveva, xelisuflebas ekisreba mtkicebis tvirTi, rom 

warmoadginos sakmarisi da damarwmunebeli ganmarteba dakavebuli piris 

sikvdilis Sesaxeb (ix. Salman v. Turkey [GC], no. 21986/93, punqti 100, ECHR 

2000-VII). didi palata ar gamoricxavs, rom diskriminaciis braldebis saq-

meebSi mas SeuZlia mosTxovos mopasuxe saxelmwifos, gaabaTilos sadavo 

braldeba diskriminaciaSi da Tu xelisufleba amas ver gaakeTebs, maSin 

didi palata daaskvnis konvenciis me-14 muxlis darRvevas amis safuZ-

velze. rodesac am saqmis msgavsad amtkiceben, rom Zaladobrivi aqti 

motivirebuli iyo rasobrivi SuRliT, aRniSnuli midgoma niSnavs, rom 

mopasuxe saxelmwifom unda daamtkicos, rom pirs ar amoZravebda subieq-

turi midgoma. bevri saxelmwifos samarTlebriv sistemaSi politikis an 

gadawyvetilebis diskriminaciuli xasiaTis mtkicebulebas ar esaWiroeba 
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imis damtkiceba, rom arsebobda diskriminaciis ganzraxva dasaqmebisas 

an momsaxurebis gawevisas; rTulia am midgomis gamoyeneba im SemTxveveb-

Sic, rodesac Zaladoba Cadenili iqna rasobrivi motiviT. didi palata, 

palatisagan gansxvavebiT, ar miiCnevs, rom xelisuflebis mier rasobrivi 

motivis arsebobis arasaTanado gamoZieba adamianis sicocxlis mospobis 

SemTxvevaSi mtkicebis tvirTs daakisrebs mopasuxe mTavrobas konvenciis 

me-14 muxlis me-2 muxlis arsebiT nawilTan erTad savaraudo darRvevis 

SemTxvevaSi. xelisuflebis mier proceduruli valdebulebis Sesruleba 

calke sakiTxia, romelsac sasamarTlo mogvianebiT ganixilavs.

158. da bolos, Seiswavla ra yvela elementi, sasamarTlo ar mi-

iCnevs, rom b-ni angelovisa da b-ni petkovis sikvdili rasistulma mo-

tivma ganapiroba.

159. Sesabamisad, sasamarTlo miiCnevs, rom ar darRveula konven-

ciis me-14 muxli arsobrivad me-2 muxlTan erTobliobaSi.

2.  proceduruli mxare: Seasrula Tu ara mopasuxe saxelmwifom 

masze dakisrebuli valdebuleba, gamoeZiebina SesaZlo 

rasistuli motivebi

(a) zogadi principebi

160. didi palata iziarebs palatis analizs am saqmeSi, rom mopasuxe 

saxelmwifos ekisra proceduruli valdebuleba, gamoeZiebina SesaZlo 

rasistuli motivebi Zaladobis aqtebTan mimarTebiT. palatam aRniSna 

(punqtebi 156-159):

`... konvenciis me-2 muxlis safuZvelze saxelmwifoebs akisriaT 

zogadi valdebuleba, efeqturad gamoiZion sicocxlis mospobis 

saqmeebi.

... es valdebuleba unda ganxorcieldes diskriminaciis gareSe, 

rogorc amas moiTxovs konvenciis me-14 muxli... rodesac arse-

bobs eWvi, rom rasobrivma mosazrebebma gamoiwvia Zaladoba, gan-

sakuTrebiT mniSvnelovania, rom oficialuri gamoZieba Catardes 

kanonierad da miukerZoeblad; aseve sazoagdoebaSi mudmivad unda 

igmobodes rasobrivi da eTnikuri mtroba da SenarCunebuli iqnes 

umciresobebis ndoba, rom xelisuflebas aqvs unari, daicvas isini 

rasobrivi Zaladobisagan. konvenciis me-2 muxlidan gamomdinare 

pozitiuri valdebulebis Sesruleba niSnavs, rom Sidasaxelmwi-

foebrivi samarTlebrivi sistemis sisxlis samarTali gamoiyeneba 

yvelas mimarT, vinc Caidina mkvleloba, miuxedavad msxverplis ra-

sobrivi da eTnikuri warmoSobisa (ix. Menson and Others v. the United 
Kingdom (dec.), no. 47916/99, ECHR 2003-V)...

... rodesac gamoZieba exeba saxelmwifo moxeleebis mier Cadenil Za-
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ladobas an sicocxlis mospobas, saxelmwifo xelisuflebas akis-

ria damatebiTi valdebuleba, gamoaaSkaraos nebismieri rasobrivi 

motivi da daadginos, xom ar Seasrula rasobrivma an eTnikurma si-

Zulvilma raime roli movlenebis ganviTarebaSi. rasobrivi motiva-

ciiT gamowveuli Zaladobisa da sisastikis iseve ganxilva, rogorc 

saqmeebisa, romelTac ar dahkravT rasobrivi elferi, hgavs Tavis 

dabrmavebas im faqtebTan mimarTebaSi, romlebic gansakuTrebiT 

laxavs ZiriTad uflebebs. Tu situacia moiTxovs gansakuTrebul 

mopyrobas, magram aseTi gansxvavebuli midgoma ar gamoiyeneba, 

SeiZ-leba es mopyroba ar Seesabamebodes konvenciis me-14 muxls 

(ix. mutatis mutandis, Thlimmenos v. Greece [GC], no. 34369/97, punqti 44, 

ECHR 2000-IV). imisaTvis, rom SenarCunebuli iqnes sazogadoebis 

ndoba samarTaldamcavi meqanizmis mimarT, xelSemkvrelma saxelm-

wifom unda uzrunvelyos, rom Zalis gamoyenebasTan dakavSirebu-

li saqmeebis gamoZiebisas samarTlebriv sistemaSic da praqtika-

Sic gansxvavebuli midgoma iyos gadametebuli Zalis gamoyenebisa 

da rasistuli mkvlelobebis Sesaxeb saqmeebis mimarT.”

aRsaniSnavia, rom praqtikaSi Zalian rTulia rasobrivi motivis 

damtkiceba. mopasuxe saxelmwifos valdebuleba, gamoiZios Sesa-

Zlo rasobrivi elferi Zaladobis saqmeebSi aris valdebuleba, rom 

man gamoiye-nos mis xelT arsebuli saSualebebi da ara absolutu-

ri saSualebebi (ix.  mutatis mutandis, Shanaghan v. the United Kingdom, 
no. 37715/97, punqti 90, ECHR 2001-III, romelic awesebs imave stan-

darts gamoZiebis zogad valdebulebasTan mimarTebiT). xelisu-

flebam unda ganaxorcielos keTilgonivruli qmedebebi mtki-

cebulebebis Segrovebisa da dacvis mizniT, gamoiyenos yvela 

praqtikuli saSualeba simarTlis dasadgenad, gamoitanos sruli-

ad dasabuTebuli, miukerZoebeli da obieqturi gadawyvetilebebi 

da ar datovos ganuxilvelad saeWvo faqtebi, romlebic SeiZleba 

adasturebdes Zaladobis rasobriv motivs.

161. didi palata damatebiT aRniSnavs, rom xelisuflebis valdebu-

leba, gamoiZios rasistul motivsa da Zaladobis aqts Soris SesaZlo 

kavSiris arseboba konvenciis me-2 muxlidan gamomdinare proceduruli 

valdebulebaa, Tumca SeiZleba igulisxmebodes konvenciis me-14 muxli-

dan gamomdinare valdebulebaSic, Tu mas [me-14 muxls] ganvixilavT me-2 

muxlTan erTad, romelic iTvaliswinebs sicocxlis uflebiT diskrimi-

naciis gareSe sargeblobis uzrunvelyofas. ori debulebis urTierT-

kavSiris Sedegad sakiTxebi, rogoric mocemul saqmeSia, SeiZleba moxv-

des mxolod oridan erTi debulebis moqmedebis sferoSi an SeiZleba 

aucilebeli gaxdes maTi Seswavla orive debulebis Sesabamisad. es unda 

gadawydes yoveli konkretuli saqmis da savaraudo darRvevebis xasi-

aTis gaTvaliswinebiT.
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(b)  aRniSnuli principebis gamoyeneba winamdebare saqmeSi

162. sasamarTlom ukve daadgina, rom bulgareTis xelisuflebam 

daarRvia konvenciis me-2 muxli, vinaidan ar gamoiZia efeqturad b-ni 

angelovisa da b-ni petkovis sikvdili (ix. zemoT, punqtebi 114-119). sa-

samarTlos miaCnia, rom mocemul saqmeSi man calke unda Seiswavlos 

saCivari imis Taobaze, rom gamoZiebam ver daadgina SesaZlo mizezob-

rivi kavSiri savaraudo rasobriv damokidebulebasa da ori kacis 

mkvlelobas Soris.

163. b-ni angelovisa da b-ni petkovis sikvdilis gamomZieblebis 

xelT iyo msxverplis mezoblis b-ni m.m.-is gancxadeba, rom maiorma g.-m 

iyvira: `Tqve dawyevlilo boSebo!~ da miuSvira iaraRi gasrolis Semdeg 

(ix. zemoT, punqti 35). bulgareTSi boSebis winaaRmdeg arsebuli mtru-

li ganwyobilebis Sesaxeb araerTi angariSis gaTvaliswinebiT aRniSnuli 

Cveneba unda Semowmebuliyo.

164. palatis msgavsad didi palata miiCnevs, rom eTnikuri an sxva um-

ciresobebis warmomadgenelTa winaaRmdeg Zalis gamoyenebis SemTxvevas-

Tan dakavSirebiT samarTaldamcavi organoebis TanamSromelTa mier ze-

piri Seuracxyofis miyenebis Sesaxeb nesmieri Cveneba metad mniSvnelovania 

imis dasadgenad, namdvilad Cadenili iyo Tu ara ukanono, siZulviliT 

gamowveuli Zaladoba. rodesac gamoZiebisas aseTi mtkicebuleba gamoaS-

karavdeba, igi unda Semowmdes da Tu dadasturdeba, guldasmiT unda 

iqnes Seswavlili yvela faqti SesaZlo rasobrivi motivis gamosavlenad.

165. garda amisa, is faqti, rom maiorma g.-m gamoiyena aSkarad ga-

dametebuli Zala ori SeuiaraRebeli da aramoZalade kacis winaaRmdeg, 

TavisTavad saguldagulo gamoZiebas moiTxovda.

166. da bolos, am saqmis gamomZieblebsa da prokurorebs gaaCndaT 

sakmarisi informacia, rom SeSfoTebuliyvnen da mieRoT zomebi, raTa 

daedginaT, arsebobda Tu ara rasobrivi motivi, Sedegis Sesabamisad ki 

gaegrZelebinaT gamoZieba imisa, xom ar iyo ori kacis sikvdili gamowveu-

li rasizmiT.

167. magram xelisuflebam araferi gaakeTa, raTa Seemowmebina b-ni 

m.m.-s gancxadeba. ar daukiTxavT mowmeebi am sakiTxze. maiori g.-sTvis 

ar ukiTxavT, Tu ratom miiCnia man mizanSewonilad aseTi Zalis gamo-

yeneba. xelisuflebas ar ucdia, Seemowmebina maiori g.-s istoria da 

Seeswavla, warsulSi xom ar yofila Careuli msgavs incidentebSi an xom 

ar yofila eWvmitanili antiboSuri gancxadebebis gamoTqmaSi. aRniS-

nuls isic daemata, rom gamomZieblebma da prokurorebma, rogorc es 

sasamarTlom ukve daadgina, yuradReba ar miaqcies Sesabamis faqtebs da 

Sewyvites gamoZieba, riTac maior g.-s aaciles sisxlissamarTlebrivi 

pasuxismgebloba (ix. zemoT, punqtebi 36-54 da 115-117).

168. amrigad, sasamarTlo miiCnevs, rom xelisuflebam ver Seasru-

la konvenciis me-2 muxlTan erTad aRebuli me-14 muxlidan gamomdinare 

valdebuleba, mieRo yvela SesaZlo zoma imis dasadgenad, Seasrula Tu 

ara diskriminaciam raime roli gansaxilvel movlenebSi. aRniSnulidan 



322

gamomdinareobs, rom dairRva konvenciis me-14 muxli me-2 muxlTan er-

TobliobaSi proceduruli aspeqtiT.

V. konvenciis 41-e muxlis gamoyeneba

169.  konvenciis 41-e muxli iTvaliswinebs: 

`Tu sasamarTlo daadgens, rom dairRva konvencia da misi oqmebi, 

xolo Sesabamisi maRali xelSemkvreli mxaris Sidasaxelmwifoe-

brivi samarTali darRvevis mxolod nawilobrivi gamosworebis 

SesaZleblobas iZleva, saWiroebis SemTxvevaSi, sasamarTlo 

dazaralebul mxares samarTlian dakmayofilebas miakuTvnebs~.

A.  ziani

170. didi palatis winaSe ganmcxadeblebma wamoayenes igive moTxovne-

bi materialuri da aramaterialuri zianis anazRaurebasTan dakavSire-

biT. mTavrobas komentari ar gaukeTebia.

171. palatis gadawyvetilebis Sesabamisi nawilis Tanaxmad 

(punqtebi 177-184):

`q-ni naCova, b-ni angelovis qaliSvili, da q-ni xristova, misi part-

niori da q-ni naCovas deda, erTad iTxovdnen 25 000 evros b-ni ange-

lovis sikvdilis gamo da konvenciis darRvevasTan dakavSirebiT. 

es Tanxa moicavda 20 000 evros aramaterialuri zianisaTvis da 

5 000 evros materialuri zianisaTvis. q-ni rangelova da b-ni range-

lovi erTad iTxovdnen imave Tanxas maTi vaJis, kiril petkovis, 

sikvdilTan dakavSirebiT da konvenciis darRvevis gamo.

aramaterialur zianTan dakavSirebiT sasamarTlo maT mTel 

moTxovnil Tanxas aniWebs.

materialur zianTan dakavSirebiT ganmcxadeblebi moiTxovdnen 

b-ni angelovisa da b-ni petkovis sikvdilis gamo dakarguli Semo-

savlis anazRaurebas. ganmcxadeblebma ver warmoadgines mtkice-

buleba, Tumca acxadebdnen, rom msxverplni finansurad inaxavdnen 

ojaxebs da gaagrZelebdnen amis gakeTebas, cocxlebi rom yofiliyv-

nen. mTavrobam ganacxada, rom moTxovna gadametebuli iyo bulga-

reTis cxovrebis standartis gaTvaliswinebiT.

sasamarTlom aRniSna, rom mTavrobas ar gauprotestebia ganmcxade-

belTa gancxadeba imis Taobaze, rom maT dakarges finansuri Semo-

savali b-ni angelovisa da b-ni petkovis sikvdilis gamo da rom es 

ukanasknelni ojaxebs finansurad uzrunvelyofdnen, cocxlebi 
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rom yofiliyvnen. sasamarTlo ver xedavs mizezs, rom sxvagvari 

daskvna gaakeTos.

zogierT saqmeSi, maT Soris am saqmeSic, ganmcxadebelTa materi-

aluri zianis sruli reparaciisaTvis (restitutio in integrum) saWiro 

Tanxis zusti gamoTvla SeiZleba garTuldes darRvevidan gamom-

dinare zianis bundovani xasiaTis gamo. Tanxa SeiZleba mainc gadae-

ces miuxedavad momavalSi miRebuli danakargis gamoTvlis sir-

Tuleebisa. aseT saqmeebSi unda gairkves, Tu ra aris samarTliani 

dakmayofileba sasamarTlos diskreciuli gadawyvetilebiT imis 

safuZvelze, Tu ra aris samarTliani (ix. Z and Others v. the United 
Kingdom [GC], no. 29392/95, punqti 120, ECHR 2001-V).

am saqmeSi mxareTa poziciebisa da yvela saTanado faqtoris, msxver-

plTa da ganmcxadebelTa asakis gaTvaliswinebiT, aseve imis gaTva-

liswinebiT, Tu ramdenad iyvnen isini erTmaneTTan dakavSirebulni, 

sasamarTlo miiCnevs, rom marTebulia q-ni naCovasa da q-ni xris-

tovasaTvis erTad 5 000 evros miniWeba b-ni angelovis sikvdiliT 

gamowveuli materialuri zianis asanazRaureblad da 2 000 evrosi 

– q-ni rangelovasa da b-ni rangelovisTvis erTad b-ni petkovis 

sikvdilis Sedegad dakarguli Semosavlis asanazRaureblad.~

172. didma palatam gaiziara palatis analizi. igi miiCnevs, rom 

ganmcxadebelTa moTxovna Seexeba konvenciis me-2 da me-14 muxlebidan 

gamomdinare materialur da aramaterialur zians; marTalia, didma 

palatam palatisgan gansxvavebiT daadgina, rom konvenciis me-14 muxli 

dairRva me-2 muxlis mxolod procedurul aspeqtTan erTobliobaSi, 

igi ar miiCnevs, rom amis safuZvelze unda Semcirdes Tanxis odenoba. 

Sesabamisad, didi palata aniWebs q-n naCovasa da q-n xristovas erTad 

25 000 evros materialuri da aramaterialuri zianisaTvis da q-n range-

lovasa da b-n rangelovs – 22 000 evros materialuri da aramateria-

luri zianisaTvis.

B. xarjebi da danaxarjebi

173. palatam srulad gaiziara ganmcxadebelTa moTxovna xarjebTan 

dakavSirebiT da mianiWa maT 3 740 evro xarjebisa da danaxarjebisaTvis.

174. didi palatis winaSe ganmcxadeblebma gaimeores TavianTi Tavda-

pirveli gancxadebebi da moiTxoves didi palatis winaSe gamarTuli 

procesis dros gaweuli damatebiTi xarjebis anazRaureba. kerZod, maT 

moiTxoves 7 931 girvanqa sterlingi (daaxloebiT 11 630 evro) lordi 

lesteris mier gaweuli samarTlebrivi momsaxurebis asanazRaureblad 

da 1 920 evro b-ni grozevis mier 48 saaTiani muSaobisaTvis didi pala-

tis winaSe werilobiT procedurebSi monawileobisas. ganmcxadeblebma 

waradgines kontraqtebis da namuSevari drois amsaxveli dokumentebis 
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aslebi. ganmcxadeblebma ganacxades, rom isini ar moiTxovdnen anaz-

Raurebas b-ni grozevis zepir mosmenaSi monawileobisaTvis, vinaidan es 

Tanxa dafara evropis sabWos iuridiulma daxmarebam (1 906,50 evro). 

mTlianad ganmcxadeblebi iTxovdnen 5 660 evros b-ni grozevis saqmiano-

bisaTvis da 11 630 evros ekvivalentur Tanxas lordi lesteris mona-

wileobisaTvis didi palatis procesSi. ganmcxadeblebma iTxoves, rom 

xarjebisa da danaxarjebisaTvis miniWebuli Tanxa pirdapir advokatebs 

gadaricxvodaT. mTavrobam komentari ar gaakeTa.

175. sasamarTlos miaCnia, rom Tanxebi xarjebisa da danaxarjebi-

saTvis namdvilad da miznobrivad daixarja da dakavSirebuli iyo dad-

genil darRvevebaTan (ix. Beyeler v. Italy (just satisfaction) [GC], no. 33202/96, 
punqti 27, 2002 wlis 28 maisi). rac Seexeba Tanxebs, zepir mosmenasTan 

dakavSirebuli moTxovnebi gadaWarbebulia. yvela saTanado garemoebis 

gaTvaliswinebiT sasamarTlo aniWebs erTad yvela ganmcxadebels 11 000 

evros xarjebisa da danaxarjebisaTvis (5 500 evro b-ni grozevisaTvis 

da 5 500 evro lordi lesterisaTvis).

C. sauravi 

176. sasamarTlos miaCnia, rom sajarimo procenti unda efuZne-

bodes evropis centraluri bankis zRvrul sasesxo ganakveTs, romelsac 

unda daematos sami procenti.

am mizezTa gamo sasamarTlo

1.  adgens erTxmad, rom dairRva konvenciis me-2 muxli b-ni angelovisa 

da b-ni petkovis sikvdilTan dakavSirebiT;

2. adgens erTxmad, rom dairRva konvenciis me-2 muxli, vinaidan xe-

lisuflebam ar Caatara efeqturi gamoZieba b-ni angelovisa da b-ni 

petkovis sikvdilTan dakavSirebiT;

3. adgens erTxmad, rom me-13 muxlis safuZvelze ar wamoWrila calke 

sakiTxi;

4. adgens 11 xmiT eqvsis winaaRmdeg, rom ar darRveula konvenciis 

me-14 muxli me-2 muxlTan erTobliobaSi im mtkicebasTan dakavSire-

biT, rom b-ni angelovisa da b-ni petkovis sikvdilis gamomwvevi mov-

lenebi rasobriv Zaladobas warmoadgenda;

5. adgens erTxmad, rom dairRva konvenciis me-14 muxli me-2 muxlTan 

erTobliobaSi, vinaidan xelisuflebam ar gamoiZia b-ni angelovisa 

da b-ni petkovis sikvdilis gamomwvevi movlenebis SesaZlo rasis-

tuli motivebi;

6. adgens erTxmad

(a) rom mopasuxe saxelmwifom ganmcxadeblebs unda gadauxados qvemoT 

miTiTebuli Tanxebi sami Tvis ganmavlobaSi, aseve nebismieri ga-

dasaxadi, romelic SeiZleba daericxos am Tanxebs:
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(i)  q-n naCovasa da q-n xristovas erTad 25 000 (ocdaxuTi aTasi) evro 

materialur da aramaterialur zianTan dakavSirebiT; es Tanxa ga-

dayvanili iqneba erovnul valutaSi gadaricxvis dros arsebuli 

saxelmwifo kursis Sesabamisad;

(ii)  q-n rangelovasa da b-n rangelovs erTad 22 000 (ocdaori aTasi) 

evro materialur da aramaterialur zianTan dakavSirebiT; es Tanxa 

gadayvanili iqneba erovnul valutaSi gadaricxvis dros arsebuli 

saxelmwifo kursis Sesabamisad;

(iii) erTad yvela ganmcxadebels 11 000 (TerTmeti aTasi) evro yve-

la xarjisa da danaxarjis dasafaravad: 5 500 evro gadairicxos 

erovnul valutaSi gadaricxvis dRes arsebuli saxelmwifo kursis 

Sesabamisad b-ni grozevis sabanko angariSze bulgareTSi da 5 500 

evro lordi lesteris sabanko angariSze gaerTianebul samefoSi;

(b) zemoxsenebuli samTviani vadis amowurvidan gadaxdamde unda dawes-

des sauravis saxiT gadasaxdeli Tanxa evropis centraluri bankis 

zRvruli sasesxo ganakveTis toli odenobiT, romelsac daemateba 

sami procenti;

7. ar akmayofilebs samarTlian dakmayofilebasTan dakavSirebiT 

ganmcxadebelTa pretenziis darCenil nawils.

Sesrulebulia inglisur da frangul enebze, gacxadebulia sajaro 

mosmenaze mosamarTle kostas, vice-prezidentis, mier adamianis ufle-

baTa SenobaSi, strasburgSi, 2005 wlis 6 ivliss.

lucius vildhaberi   T. l. erli

       Tavmjdomare  registratoris moadgile

konvenciis 45-e muxlis me-2 punqtisa da sasamarTlos reglamentis 

74-e wesis me-2 punqtis Sesabamiasd, am gadawyvetilebas Tan erTvis Sem-

degi gancalkevebuli mosazrebani:

(a) mosamarTle ser nikolas bratcas Tanmxvedri mosazreba;

(b) mosamarTleebis kasadevalis, hediganis, mularonis, fura-sandstro-

mis, gulumianisa da spielmanis erTiani nawilobriv gansxvavebuli 

mosazreba.

l.v.

T.l.e. 
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mosamarTle ser nikolas bratcas Tanmxvedri mosazreba

me sruliad veTanxmebi sasamarTlos umravlesobas saqmis yvela 

aspeqtTan mimarTebiT, garda erTi abzacisa konvenciis me-2 muxlTan erTo-

bliobaSi me-14 muxlis arsebiT sakiTxebze dasabuTebasTan dakavSirebiT.

ganaCenis 157-e punqtSi naTqvamia, rom zogierT SemTxvevaSi ar Sei-

Zleba gamoiricxos, rom mopasuxe saxelmwifos moeTxovos diskrimina-

ciaSi braldebis gabaTileba; Tu saxelmwifo amas ver moaxerxebs, es 

SeiZleba niSnavdes me-14 muxlis darRvevas. ganaCenSi aseve naTqvamia, 

rom rodesac am saqmis msgavsad amtkiceben, rom Zaladobrivi qmedeba 

motivirebuli iyo rasobrivi SuRliT, aRniSnuli midgoma niSnavs, rom 

mopasuxe saxelmwifom unda daamtkicos, rom pirs ar amoZravebda subi-

eqturi damokidebuleba. am punqtis Sedegi SeiZleba iyos is, rom saxelm-

wifos winaSe arsebuli mtkicebulebiTi sirTuleebis gamo iSviaTad an 

TiTqmis arasdros iqneba mizanSewonili mtkicebis tvirTis Secvla da 

mopasuxe saxelmwifosaTvis imis moTxovna, rom uaryos, rom sicocxlis 

mospoba ganpirobebuli iyo rasobrivi motiviT.

Tu es aris am punqtis swori interpretacia, maSin ver daveTanx-

mebi mas. me advilad SemiZlia ganvWvrito saqmeebi, sadac saxelmwifo 

moxe-lis mier mkvlelobis Cadenis SemTxvevaSi  sasamarTlosaTvis ward-

genili mtkicebulebebis gaTvaliswinebiT imis mtkicebis tvirTi, rom 

mkvleloba ar yofila Cadenili rasistuli motiviT, daekisreba mopasuxe 

saxelmwifos. aseTi magaliTi iqneba, rodesac mtkicebulebebis Tanax-

mad romelime eTnikuri jgufis wevrebis dakavebis mcdelobis Sedegad 

daiRupebian aseTi pirebi maSin, rodesac sxva eTnikuri jgufebis warmo-

madgenelTa dakavebisas aseTi ram iSviaTad an saerTod ar xdeba. maga-

liTi iqneba iseTi SemTxveva, rodesac dakavebis operaciis dagegmvisas, 

romlis mizani iyo romelime eTnikuri jgufis wevrebis dakaveba, daka-

vebis ganmaxorcielebel danayofs misces da neba darTes, gamoeyenebina 

cecxlsasroli iaraRi. me mimaCnia, rom aseT SemTxvevaSi mTavrobam unda 

daarwmunos sasamarTlo, rom gansxvavebuli mopyroba gamarTlebuli 

iyo obieqturi garemoebebiT da konkretuli msxverplis sikvdilSi mis 

eTnikur warmomavlobas arsebiTi roli ar uTamaSia.

Tumca mocemul saqmeSi sasamarTlosaTvis wardgenili mtkicebu-

lebebidan da ganaCenSi moyvanili msjelobidan ar mimaCnia, rom sa-

samarTlosTvis warmodgenili masalebi iseTi iyo, rom gaemarTlebina 

mopasuxe saxelmwifoze mtkicebis tvirTis dakisreba an mtkicebulebis 

aucilebeli standartis Sesabamisad imis dadgena, rom b-ni angelovisa 

da b-ni petkovis mkvleloba, garda imisa, rom sruliad gaumarTlebeli 

iyo, rasobrivad motivirebulic iyo.
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mosamarTleebis kasadevalis, hediganis, muralonis, 

fura-sandstromis, giulumianisa da spielmanis 

erToblivi gansxvavebuli mosazreba

(Targmani)

1.  Cven xmas vaZlevT daskvniTi debulebebis me-4 punqtis winaaRm-

deg Semdegi mizezebis gamo:

2. ar SegviZlia daveTanxmoT sasamarTlos axal midgomaSi, rom me-14 

muxli SesaZloa dakavSirebuli iyos cal-calke me-2 muxlis arsebiT da 

procedurul aspeqtebTan. erTiani midgoma ufro sasurveli iqneboda, 

vinaidan aseTi gziT ukeT aisaxeboda me-14 muxlis gansakuTrebuli xasi-

aTi, romelic ar arsebobs damoukideblad. Cven miviCnevT, rom arsebiT 

da procedurul aspeqtebs Soris gansxvaveba xelovnuri da usargebloa, 

vinaidan am saqmeSi sasamarTlom me-2 muxlis orive aspeqtis darRveva 

daadgina. aseve problemaa isic, rom metismetad adrea imis Sefaseba, Tu 

ra gavlena moaxdina am axalma midgomam konvenciis me-12 oqmis gamoyene-

basa da ganmartebaze, romelic sul axlaxans Sevida ZalaSi im saxelmwi-

foebisaTvis, romelTac misi ratificireba moaxdines.

3. ganasxvava ra erTmaneTisagan arsebiTi da proceduruli aspeqte-

bi, umravlesobam daadgina konvenciis me-2 muxlTan erTobliobaSi me-14 

muxlis darRveva mxolod imis safuZvelze, rom xelisuflebam ar gamoi-

kvlia, iyo Tu ara rasobrivad motivirebuli b-ni angelovisa da b-ni 

petkovis sikvdilis gamomwvevi movlenebi.

4. Cven veTanxmebiT am daskvnas. Tumca aseTi proceduruli gadaw-

yvetilebis miuxedavad migvaCnia, rom erTad aRebuli sxva faqtobrivi 

elementebi aaSkaravebs konvenciis me-14 muxlis darRvevas me-2 muxlTan 

erTobliobaSi.

5. zemoxsenebul elementebs Soris aris is faqti, rom gasrola 

moxda dasaxlebul adgilas – soflis boSur ubanSi – mosaxleobis 

usafrTxoebis dacvis gauTvaliswineblad; samxedro policielebma 

icodnen orive msxverplis boSuri warmomavlobis da imis Sesaxeb, rom 

isini arc SeiaraRebulni iyvnen da arc saSiSni; bulgareTSi boSaTa 

mimarT mtruli damokidebulebis Sesaxeb gamoqveynebuli angariSebi; es 

ar aris pirveli saqme bulgareTis winaaRmdeg, romelSic sasamarTlom 

daadgina, rom samarTaldamcavebma an saxelmwifos sxva warmomadgen-

lebma sasikvdili ziani miayenes boSebs; b-ni m.m.-is Cvenebis Tanaxmad, 

maiorma g.-m Seuracxyofa miayena mas rasobrivi SeZaxiliT: `Se dawyev-

lilo boSa~; da bolos, xelisuflebam ar imoqmeda saTanadod da daSve-

buli iyo mZime saproceduro xarvezebi, ramac xeli SeuSala simarTlis 

dadgenas.

6. marTalia, rom saproceduro darRvevebi warmoadgens mniSvnelo-

van faqtors, romelsac saTanado yuradReba unda daeTmos. maT gadamw-

yveti roli ekisreba imis dadgenisas, Tu vis unda daekisros mtkicebis 

tvirTi, vinaidan erovnulma xelisuflebam unda miiRos qmediTi zomebi, 
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raTa naTeli mohfinos faqtebs da am proceduris darRveva namdvilad 

moaxdens zegavlenas problemis arsebiT mxaresTan dakavSirebiT misaReb 

gadawyvetilebaze.

7. sasamarTlos umravlesobam, SezRuda ra gadawyvetileba mxolod 

proceduruli aspeqtebis darRveviT, ar miaqcia saTanado yuradReba 

sakmarisad Zlier, naTel da calsaxa prezumfciebs, romlebic gamom-

dinareobda faqtobrivi mtkicebulebebidan da romlebidanac gamom-

dinareobs daskvna, rom dairRva konvenciis me-14 muxli me-2 muxlTan 

erTobliobaSi.
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zelinski, pradali da 

gonzalesi safrangeTis winaaRmdeg

(# 24846/94 da 34165/96-34173/96 gaerTianebuli ganacxadebi)

ganaCeni

strasburgi

1999 wlis 28 oqtomberi 
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adamianis uflebaTa evropuli sasamarTlo

saqmeSi `zelinski, pradali da gonzalesi safrangeTis winaaRmdeg~, 

(Zelinski and Pradal and Gonzalez and others v. France)

adamianis uflebaTa evropulma sasamarTlom, Seikriba ra didi 

palatis saxiT adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis 

konvenciis (SemdgomSi `konvencia~) 27-e muxlis (romelic Sesworebu-

lia #11 oqmiT1) da sasamarTlos reglamentis2 Sesabamisi debulebebis 

safuZvelze Semdegi SemadgenlobiT:

b-ni l. vildhaberi, prezidenti

b-ni l. ferari bravo

b-ni l. kafliSi

b-ni j. makarCiki

b-ni u. furmani

b-ni k. iungvierti

b-ni m. fiSbaxi

b-ni b. zupanCiCi

q-ni n. vajiCi

b-ni j. hedigani

q-ni u. Tomaseni

q-ni m. caca-nikolovska

b-ni t. pantiru

b-ni e. levici

b-ni k. traja

q-ni s. botuCarova

b-ni a. bake _ ad hoc mosamarTle

da aseve registratoris moadgile, q-ni boer-bukikio,

imsjela ra ganmartoebiT 1999 wlis 26 maissa da 29 seqtembers,

1999 wlis 29 seqtembers gamoitana Semdegi ganaCeni: 

1-2. me-11 oqmi da sasamarTlos wesebi ZalaSi Sevida 1998 wlis 1 noembers.
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procedura 

1. saqme `zelinski da pradali safrangeTis winaaRmdeg~ gadaeca sa-

samarTlos konvenciis3 adre moqmedi me-19 muxlis Sesabamisad adamianis 

uflebaTa komisiis (SemdgomSi ̀ komisia~) mier 1997 wlis 25 oqtombers da 

safrangeTis mTavrobis mier (SemdgomSi `mTavroba~) 1997 wlis 11 dekem-

bers. saqme `gonzalesi da sxvebi safrangeTis winaaRmdeg~ sasamarTlos 

gadaeca 1998 wlis 9 dekembers komisiis mier konvenciis Sesworebuli me-19 

muxlis Sesabamisad. orive saqme ganxiluli iqna konvenciis adre moq-

medi 32-e muxlis pirveli punqtisa da 47-e muxlis Sesabamisad. am ori 

saqmis safuZveli iyo safrangeTis 11 moqalaqis 11 ganacxadi (# 24846/94 

da # 34165/96-dan 34173/96-mde, es ukanasknelni komisiam SeaerTa 1997 

wlis 9 aprils) safrangeTis winaaRmdeg konvenciis adre moqmedi 25-e 

muxlis Sesabamisad. pirveli ganacxadi Seitanes b-nma benua zelinskim 

da b-nma martin pradalma 1994 wlis 5 ivliss, meore ganacxadi – q-nma 

Janin gonzalesma 1996 wlis 19 agvistos, xolo danarCeni 8 ganacxadi 

– q-nma martin marim, q-nma anita delakeriem, b-nma gi Sreiberma, q-nma 

monika kernma, b-nma paskal gontiem, q-nma nikol Sreiberma, q-nma Josian 

memetom da b-nma klod kosutam 1996 wlis 9 seqtembers.

komisiis Txovna Seexeboda adre moqmed 44-e da 48-e muxlebs da saf-

rangeTis deklaracias, romelSic man aRiara sasamarTlos savaldebulo 

iurisdiqcia (adre moqmedi muxli 46). mTavrobis ganacxadi exeboda adre 

moqmed 48-e muxls. Txovnisa da ganacxadis mizani iyo, miRebuliyo gadaw-

yvetileba imis Taobaze, warmoadgenda Tu ara saqmeSi gamoaSkaravebuli 

faqtebi mopasuxe saxelmwifos mier misTvis konvenciis me-6 muxlis pirve-

li punqtiTa da me-13 muxliT dakisrebuli valdebulebebis darRvevas.

2. sasamarTlos adre moqmedi A wesebis4 33-e wesis me-3 punqtis `d~ 

qvepunqtis Sesabamisad Catarebuli gamokvlevis pasuxad b-nma zelinskim 

da b-nma pradalma ganacxades, rom surdaT procesSi monawileoba da 

daniSnes iuristi, romelic maT warmoadgenda (adre moqmedi 30-e wesi).

3. pirveli saqmis, gansakuTrebiT ki me-11 oqmis ZalaSi Sesvlamde 

wamoWrili proceduruli sakiTxebis gansaxilvelad Seqmnili palatis 

(konvenciis adre moqmedi 43-e muxli da adre moqmedi 21-e wesi) Tavmj-

domarem b-nma bernardtma registratoris meSveobiT werilobiTi pro-

ceduris Catarebis Sesaxeb konsultaciebi gamarTa mTavrobis warmo-

madgenelTan, b-ni zelinskisa da b-ni pradalis advokatTan da komisiis 

delegatTan. amis Sedegad miRebuli gadawyvetilebis Sesabamisad re-

3.  mas Semdeg, rac ZalaSi Sevida me-11 oqmi, romelmac Sesworebebi Seitana me-19 

muxlSi, sasamarTlo mudmiv safuZvelze funqcionirebs.

4.  sasamarTlos A wesebi gamoiyeneba sasamarTlos mier miTiTebuli yvela saqmis 

mimarT me-9 oqmis ZalaSi Sesvlamde (1994 wlis 1 oqtomberi), xolo amis Semdeg 

1998 wlis 1 oqtombramde mxolod im saqmeebis mimarT, romlebic Seexeba oqmis 

arawevr saxelmwifoebs.
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gistratorma miiRo ganmcxadebelTa memorandumi da mTavrobis memoran-

dumi 1998 wlis 27 aprils.

4. 1998 wlis 1 noembers me-11 oqmis ZalaSi Sesvlis Semdeg da misi 

me-5 muxlis me-5 punqtis debulebebis Sesabamisad saqme gadaeca sa-

samarTlos did palatas. did palataSi ex offi cio Sedioda b-ni j.p. kosta, 

safrangeTis mxridan arCeuli mosamarTle (konvenciis 27-e muxlis me-2 

punqti da sasamarTlos wesebis 24-e wesis me-2 wesi), Sediodnen, agreTve, 

b-ni vildhaberi, sasamarTlos Tavmjdomare, q-ni e. palmi, sasamarT-

los Tavmjdomaris moadgile, da b-ni m. fiSbaxi, seqciis Tavmjdomaris 

moadgile (konvenciis 27-e muxlis me-3 punqti da 24-e wesis me-3 da 5(a) 

punqtebi). didi palatis danarCen wevrebad dainiSnen b-ni l. ferari 

bravo, b-ni gaukur iorundsoni, b-ni l. kafliSi, b-ni l. furmani, b-ni 

k. iungvierti, b-ni b. zupanCiCi, q-ni n. vajiCi, b-ni j. hedigani, q-ni 

u. Tomaseni, q-ni m. caca-nikolovska, b-ni t. pantiru, b-ni e. levici da 

b-ni k. traJa (24-e wesis me-3 punqti da me-100 wesis me-4 punqti).

Semdeg b-ni kosta gadaayenes didi palatis wevrobidan (wesi 28). Se-

sabamisad, mTavrobam ad hoc mosamarTled airCia b-ni a. bake (konvenciis 

27-e muxli da 29-e wesis pirveli punqti). mogvianebiT b-nma makarJikma 

da q-nma botuCarovam Secvales q-ni palmi da b-ni gaukur iorundsoni, 

romelTac aRar SeeZloT monawileoba saqmis Semdgom ganxilvaSi (24-e 

wesis me-5 (b) punqti).

5. me-100 wesis pirvel punqtTan da 24-e wesis me-6 punqtTan erTob-

liobaSi me-11 oqmis me-5 muxlis me-4 punqtis debulebebis Sesabamisad, 

didi palatis kolegiam 1999 wlis 14 ianvars gadawyvita, rom gonza-

lesisa da sxvebis saqme ganexila imave did palatas, romelic Seikriba 

zelinskisa da pradalis saqmis gansaxilvelad. mogvianebiT mTavrobis 

ganacxadis safuZvelze didma palatam gadawyvita ori saqmis SeerTeba 

(43-e wesis pirveli punqti).

6. registratoris meSveobiT b-nma vildhaberma gamarTa konsulta-

ciebi werilobiTi proceduris organizebis Sesaxeb mTavrobis warmo-

madgenelTan, ganmcxadeblebis advokatTan da komisiis delegatTan. amis 

Sedegad miRebuli gadawyvetilebis Sesabamisad registratorma miiRo 

ganmcxadebelTa memorandumi 1999 wlis 23 marts da mTavrobis memoran-

dumi 1999 wlis 25 marts.

7. sasamarTlos miwveviT (99-e wesi) komisiam wargzavna Tavisi erT-erTi 

wevri b-ni noviki didi palatis winaSe procesSi monawileobis misaRebad.

8. Tavmjdomaris gadawyvetilebis Sesabamisad, sajaro sxdoma Ca-

tarda adamianis uflebaTa SenobaSi, strasburgSi, 1999 wlis 26 maiss.

sasamarTlos winaSe gamocxaddnen:

(a) mTavrobis saxeliT

 b-ni abrahami, sagareo saqmeTa saministros samarTlebrivi 

sakiTxebis direqtori, warmomadgeneli, 
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 b-ni busaroki, sagareo saqmeTa saministros samarTlebrivi 

sakiTxebis departamentis adamianis uflebaTa seqcia,

 q-ni e. dukosi, iusticiis saministros evropuli da saerTaSoriso 

saqmeebis departamentis adamianis uflebaTa ofisi, mrCevlebi.

(b) ganmcxadebelTa saxeliT

 q-ni h. mas-deseni, evropis sabWosa da sakasacio sasamarTlos 

advokatura, advokati;

(c) komisiis saxeliT 

 b-ni m. noviki, delegati

 q-ni m.t. Seferi, komisiis mdivani.

sasamarTlom mousmina b-ni novikis, q-ni mas-desenis da b-ni abraha-

mis gamosvlebs. 

faqtebi 

9. b-ni zelinski, b-ni pradali, q-ni gonzalesi, q-ni meri, q-ni delake-

rie, b-ni Sreiberi, q-ni kerni, b-ni gontie, q-ni Sreiberi da b-ni kosuta 

arian safrangeTis moqalaqeni, romlebic daibadnen Sesabamisad 1954, 1955, 

1956, 1953, 1955, 1948, 1949, 1957, 1950, 1954 da 1957 wels. isini cxovroben 

merte-e-mozelis (b-ni zelinski), mozelis (b-ni pradali), bas-rin (q-ni 

mari) da ot-rinis (yvela danarCeni ganmcxadebeli) departamentebSi da 

muSaoben socialuri uzrunvelyofis samsaxurSi elzas-mozelSi.

I. saqmis garemoebebi

A. saqmis winmswrebi movlenebi  

1. Sesavali

10. 1953 wlis 28 marts strasburgis regionis socialuri uzrun-

velyofis samsaxurebma xeli moaweres xelSekrulebas profkavSiris 

regionul warmomadgenlebTan. xelSekrulebis Sesabamisad SemoRe-

buli iqna `specialuri danamati sirTulisaTvis~ (indemnité de diffi cultés 
particulières – “IDP”) (SemdgomSi ̀ specialuri danamati~) socialuri uzrunvel-

yofis sistemis TanamSromelTaTvis, vinaidan ot-rinis, ba-rinisa da 

mozelis departamentebis adgilobrivi samarTlis gamoyeneba gansa-

kuTrebiT rTuli samuSao iyo. SeTanxmebis Tanaxmad, danamati iqneboda 
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12-jer meti, vidre socialuri uzrunvelyofis muSakTaTvis erovnul 

xelSekrulebaSi gaTvaliswinebuli xelfasis `erTeuli~.

dasaqmebisa da socialuri uzrunvelyofis ministrma SeTanxmeba 

daamtkica 1953 wlis 2 ivniss. SeTanxmebis ganxorcieleba molodini-

samebr moxda.

11. 1963 wlis 10 ivnisisa da 1974 wlis 17 aprilis cvlilebebis 

Sesabamisad, romlebic Seexeboda xelfasis gamoTvlis meTodsa da sa-

muSaoebis klasifikacias da gavlena moaxdina erTeulis Rirebulebaze, 

socialuri uzrunvelyofis samsaxurebis sabWoebma Seamcires specialu-

ri danamati, romelic 1963 wels warmoadgenda 6 erTeuls, xolo 1974 

wels – 3,95 erTeuls 1953 wlis SeTanxmebiT gaTvaliswinebuli 12 er-

Teulis nacvlad. amasTan, specialur danamats ar iTvaliswinebdnen sa-

Sobao premiis gamoTvlis mizniT, romlis gadaxdac xdeboda erovnuli 

koleqtiuri SeTanxmebis Sesabamisad.

12. 1998 wels socialuri uzrunvelyofis ramdenime samsaxurma 

gadawyvita, gaeTvaliswinebina specialuri danamati wliuri premiis ga-

moangariSebisas da am gadawyvetilebas misca 5 wlis ukuqceviTi Zala. 

janmrTelobisa da socialuri sakiTxebis regionulma departamentma, 

romelic zedamxedvelobda am sajaro organoebs, gaauqma gadawyvetile-

ba TanamSromelTaTvis aRniSnuli Tanxebis gadaricxvis Sesaxeb.

2.  socialuri uzrunvelyofis samsaxurebis TanamSromlebis 

– ganmcxadeblebis garda – mier Setanili sarCelebi

(a) forbaxis, sareburgisa da saregemines samewarmeo tribunalebis 

gadawyvetilebebi

13. socialuri uzrunvelyofis samsaxurebis 136 TanamSromelma Sei-

tana sarCeli xuT samewarmeo tribunalSi. es TanamSromlebi moiTxovd-

nen 1953 wlis SeTanxmebis zustad Sesrulebas da saTanado xelfasis 

gadaxdas 1983 wlis 1 dekembridan moyolebuli (kanonis Tanaxmad, gadax-

dasTan dakavSirebiT sarCelebis Setanis xandazmulobis vadaa 5 weli).

14. 1989 wlis 22 dekembris da 1990 wlis 26 aprilis (sareburgis 

samewarmeo tribunali, sxvadasxva saqmianobis danayofi), 1989 wlis 20 

dekembris (sareburgis samewarmeo tribunali, aRmasrulebeli TanamS-

romlebis danayofi) da 1990 wlis 10 aprilisa da 12 ivnisis (for-

baxis samewarmeo tribunali, aRmasrulebeli TanamSromlebis danayofi) 

gadawyvetilebebis Tanaxmad, TanamSromelTa sarCelebi erTeulze 12-jer 

didi specialuri danamatis ukuqceviTi ZaliT gadaxdis Sesaxeb ar da-

kmayofilda.

15. 1990 wlis 23 aprilisa da 14 maisis gadawyvetilebebSi (for-

baxis samewarmeo tribunali, sxvadasxva saqmianobis danayofi) da 1990 

wlis 19 martis gadawyvetilebaSi (saregemines samewarmeo tribunali, 

aRmasrulebeli TanamSromlebis danayofi) saregemines janmrTelobis 

dazRvevis samsaxurs (Caisse primaire d’assurance maladie – “CPAM”) daevala, 
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gadaexada TanamSromelTaTvis (offi cials) specialuri danamatis 12-jer 

gazrdili Tanxa ukuqceviTi ZaliT.

(b) mecis saapelacio sasamarTlos 1991 wlis 26 Tebervlis 

gadawyvetileba

16. 1991 wlis 26 Tebervals mecis saapelacio sasamarTlom 25 saqme 

gadawyvita 136 TanamSromlis sasargeblod. saxelmwifos warmomad-

genelma – regionis prefeqtma da janmrTelobisa da socialuri saqmee-

bis regionulma direqtorma – gaasaCivra gadawyvetileba samarTlebriv 

sakiTxebze dayrdnobiT.

(c) ministris 1991 wlis 30 ivlisis da 1992 wlis 8 ivlisis 

gadawyvetilebebi ministris mier damtkicebasTan dakavSirebiT

17. 1991 wlis 30 ivliss socialur saqmeTa ministrma gaauqma 1953 

wlis 2 ivnisis ministris Tanxmoba. es gadawyvetileba ministrma gaauqma 

1992 wlis 8 ivliss.

(d) sakasacio sasamarTlos 1992 wlis 22 aprilis gadawyvetileba

18. 1992 wlis 22 aprilis sami gadawyvetilebiT sakasacio sasamarT-

lom nawilobriv gaauqma mecis saapelacio sasamarTlos 1991 wlis 26 

Tebervlis 25 gadawyvetileba 136 TanamSromlis sarCelTan dakavSire-

biT. sasamarTlom miiCnia, rom 1963 wels ganxorcielebuli klasifika-

ciis cvlilebis Sedegad aRar arsebobda 1953 wlis SeTanxmebaSi gaT-

valiswinebuli indeqsis gamoyenebis SesaZlebloba. sasamarTlom saqme 

daabruna qveda instanciaSi, raTa am ukanasknels Seeswavla, damkvidrda 

Tu ara praqtika da Tu ar damkvidrebula, ganesazRvra, Tu ras miaR-

wevda indeqsis Rirebuleba, Tu igi ar gauqmdeboda.

19. sakasacio sasamarTlom gadawyvita, rom saqme xelaxla unda 

moesmina bezansonis saapelacio sasamarTlos.

(e) kolmaris saapelacio sasamarTlos 1993 wlis 23 seqtembris 

gadawyvetilebebi

20. kolmaris saapelacio sasamarTlom, romelSic aseve gaasaCivres 

specialur danamatTan dakavSirebuli gadawyvetilebebi, 1993 wlis 23 

seqtembers gamoitana gadawyvetilebebi da, daeyrdno ra sakasacio sa-

samarTlos 1992 wlis 22 aprilis gadawyvetilebebs, ganacxada, rom in-

deqsi aRar arsebobda da 1974 wlis 17 aprilis cvlilebebis Semdeg dam-

kvidrebuli praqtikis Tanaxmad specialuri danamatis gadaxda xdeboda 

3,95-jeradi erTeulis odenobiT.
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(f) 1993 wlis 13 oqtombers bezansonis saapelacio sasamarTlos 

mier gamotanili gadawyvetileba sakasacio sasamarTlos 

gadawyvetilebis Sesabamisad saqmis xelaxali mosmenis Semdeg

21. 1993 wlis 13 oqtombers bezansonis saapelacio sasamarTlom 

sakasacio sasamarTlos gadawyvetilebis Sesabamisad saqmis xelaxali 

mosmenis Semdeg daadgina, rom 1953 wlis 28 martis SeTanxmeba kanonieri 

iyo, rom mas Zala ar daukargavs da sxva praqtika ar damkvidrebula. 

Sesabamisad, man ganacxada, rom specialuri danamati gamoangariSebu-

li unda iqnes minimaluri xelfasis 6,1055%-is safuZvelze, vinaidan 

es procenti Seesabameboda specialur danamats, romelic 1953 wels 

gamoiangariSeboda Tormetjer erTeulis formuliT, kerZod, bezanso-

nis saapelacio sasamarTlom ganacxada:

`vinaidan 1953 wlis SeTanxmeba ar gauqmebula da specialuri dana-

matis gadaxda kvlav unda gagrZeldes, mecis saapelacio sasamarT-

los gadawyvetilebebis nawilobriv gauqmebis Semdeg erTaderTi 

Sesaswavli sakiTxia premiis gamoTvlis meTodi 1963 wels; es Sesa-

Zlebelia praqtikis safuZvelze, xolo aseTi meTodis gamoyenebis 

SeuZleblobis SemTxvevaSi indeqsis im Rirebulebis gansazRvriT, 

rasac igi miaRwevda konkretuli TariRebisTvis.

... 1963 wels specialuri danamatis gamoangariSebis meTodis 

calmxriv Secvlas ar SeiZleboda mohyoloda iseTi praqtikis Ca-

moyalibeba, romelic, Tavis mxriv, kvlav Seicvleboda 1974 wels 

arsebuli wesebis darRveviT ...

Tu indeqsi gaqreba, unda Seiqmnas damakavSirebeli indeqsi xelSem-

kvreli mxareebis nebis Sesabamisad.

1963 da 1974 wlebSi miiCnies, rom specialuri danamati fiqsire-

buli iyo da igi gaiyo erTeulis axal Rirebulebaze, raTa mieRoT 

erTeulebis raodenoba, romelic saWiro iyo specialuri danama-

tis gamosaTvlelad. aseTi meTodi ar iTvaliswinebs xelfasebis 

saerTo zrdas da misi Sedegi iyo specialuri danamatis progresu-

li Semcireba, rasac adasturebs specialuri danamatis progresis 

ZiriTad xelfasTan Sedarebis Taobaze Catarebuli gamokvleva da 

rac mosarCeleebma mtkicebulebad moiyvanes.

mxareTa ganzraxvis Sesasruleblad danamati sam departamentSi 

unda iyos erTnairi, miuxedavad TanamSromelTa kategoriisa, da 

daqiravebulTa mier mopovebuli SeRavaTebi unda SenarCundes.

specialuri danamatis Sedareba minimalur xelfasTan yvelafers 

naTels hfens... magaliTad, 1990 wlis ianvarSi specialuri danama-
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ti gamoiangariSeboda 3,96 erTeulis safuZvelze, erTeulis Rire-

buleba iyo 38,652 franki, specialuri danamatis Rirebuleba ki 

152,67 franki, xolo Tu misi gamoTvla moxdeboda kanoniT gaTvali-

swinebuli xelfasis 6,1055%-is safuZvelze, rac im dros warmoad-

genda 5,596 franks, specialuri danamati iqneboda 341,66 franki.

. . .~

22. Sesabamisad, saapelacio sasamarTlom daadgina, rom unda Cata-

rebuliyo xelaxali mosmenebi, rac saSualebas miscemda TiToeul mo-

sarCeles, daeangariSebina misTvis gadasaxdeli Tanxa.

(g) 1994 wlis 18 ianvris kanoni # 94-43

23. sazogadoebis janmrTelobisa da socialuri keTildReobis 

Sesaxeb kanonproeqti parlamentSi 1993 wlis 26 oqtombers Seitanes; 

safrangeTis mTavroba gaxda 85-e muxlSi cvlilebebis sakiTxis ganxil-

vis iniciatori. ZiriTadi debatebi amis Taobaze gaimarTa 1993 wlis 30 

noembers erovnul asambleaSi da 1993 wlis 13 dekembers senatSi. kanon-

proeqtis 85-e muxli miRebuli iqna.

24. 85-e muxlis mixedviT, sawinaaRmdegos Sesaxeb sasamarTlos nebis-

mieri saboloo arsebiTi gadawyvetilebis ararsebobis SemTxvevaSi, 1953 

wlis 28 martis SeTanxmebiT ba-rinis, ot-rinisa da mozelis departa-

mentebis socialuri uzrunvelyofis samsaxurebis TanamSromelTaTvis Se-

moRebuli specialuri danamati 1983 wlis 1 dekembridan iqneboda 3,95-jer 

erTeulis Rirebuleba, rogorc es ganisazRvra gadaxdis xelSekrulebebiT, 

da gadaixdeboda weliwadSi 12-jer. es debuleba gamoiyeneba miuxedavad 

nebismieri sawinaaRmdego individualuri an koleqtiuri xelSekrulebisa, 

romelic ZalaSi iyo 85-e muxlis amoqmedebis droisaTvis.

25. parlamentis wevrebis nawilma sarCeli Seitana sakonstitucio 

sabWoSi, vinaidan miiCnia, rom kanonis miRebiT dairRva xelisuflebis 

danawilebis principi, radgan sasamarTlos am sakiTxze gadawyvetileba 

gamohqonda; garda amisa, aRniSnuli muxli aregulirebda Sromis samar-

TalurTierTobebs, rac aranairad ar iyo dakavSirebuli Tavad kanonis 

mizanTan.

26. 1994 wlis 13 ianvris gadawyvetilebiT sakonstitucio sabWom daad-

gina, rom gasaCivrebuli debulebebi ar iyo arakonstituciuri, vinaidan:

`daawesa ra `sirTuleebisTvis specialuri danamatis~ odenoba 

3,95-jer erTeulis Rirebulebad, rac gansazRvruli iyo 1957 wlis 

8 Tebervlis gadaxdis xelSekrulebebiT da 1983 wlis 1 dekembridan 

ukuqceviTi moqmedebiT, kanonmdebels miznad hqonda, SeeCerebina 

Semdgomi winaaRmdegobrivi gadawyvetilebebi sasamarTlos mier 

da, amgvarad, Tavidan aecilebina axali davebi, romelTa arsebo-

bac arasasurvel gavlenas moaxdenda socialuri uzrunvelyofis 

sqemebis stabilurobaze.
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kanonmdebelma aSkarad daicva im moqalaqeTa inetresebi, romelTa 

sasargeblodac sasamarTlos mier gamotanili gadawyvetileba ar-

sebiTad Sevida ZalaSi. ar arsebobs imis mtkicebis safuZveli, rom 

kanonmdebels surda sisxlis samarTlis debulebebisaTvis ukuqce-

viTi Zalis micema. zemoxsenebli principebis dacvis mizniT kanon-

mdebeli uflebamosili iyo, gamoeyenebina Tavisi Zalaufleba da de-

bulebebisaTvis ukuqceviTi Zala mieca, vinaidan mxolod mas gaaCnda 

es Zalaufleba da aRniSnuli xels Seuwyobda sasamarTloebis mier 

araTanmimdevruli gadawyvetilebebis miRebiT Seqmnili situaciis 

gadaWras. Sesabamisad, gasaCivrebuli debulebebi ar ewinaaRmdegeba 

da arc ugulebelyofs konstituciur principebs...~

27. Sesabamisad, aqtis (#94-43 kanonis) 85-e muxli konstituciurad 

CaiTvala. promulgireba moxda 1994 wlis 18 ianvars.

(h) sakasacio sasamarTlos 1995 wlis 15 Tebervlis da 2 martis 

gadawyvetilebebi  

28. 1995 wlis 15 Tebervals sakasacio sasamarTlom saregemines 
CPAM-is, loranis regionis prefeqtis da elzasis socialuri da janmr-

Telobis saqmeebis regionuli direqtoris mier bezansonis saapelacio 

sasamarTlos gadawyvetilebis gasaCivrebis Sesaxeb sakasacio saCivris 

ganxilvisas nawilobriv gaauqma gadawyvetileba da ar daudgenia, rom 

saqme xelaxla unda moesmina romelime saapelacio sasasamrTlos:

`... 1994 wlis 18 ianvris aqtis 85-e muxli awesebs specialuri da-

namatis odenobas gadaxdis TiToeuli periodisaTvis 3,95-jer 

erTeulis RirebulebiT, rac gamomdinareobs gadaxdis Sesaxeb 

xelSekrulebidan, romelic, Tavis mxriv, dadebulia 1957 wlis 8 

Tebervlis koleqtiuri SeTanxmebis Sesabamisad da Seexeba so-

cialuri uzrunvelyofis organoebis TanamSromlebs. vinaidan 

gasaCivrebuli gadawyvetileba awesebs aRniSnuli debulebisagan 

gansxvavebul gamoTvlis meTodebs, igi unda gauqmdes.

samoqalaqo saproceso kodeqsis 627-e muxlis me-2 punqtis Tanaxmad 

saqme unda gadawydes Sesabamisi samarTlis gamoyenebis safuZvelze.

am mizezebis gamo . . .:

auqmebs bezansonis saapelacio sasamarTlos mier 1993 wlis 13 oq-

tombers gamotanil gadawyvetilebas, magram mxolod im nawilSi, 

sadac sasamarTlom daadgina, rom specialuri danamatis gamoan-

gariSeba unda moxdes kanoniT gaTvaliswinebuli minimaluri xel-

fasis 6,1055%-iT;
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miiCnevs, rom ar aris aucilebeli saqmis xelaxali mosmena;

miiCnevs, rom specialuri danamatis Rirebuleba nebismieri gadax-

dis momentisaTvis unda ganisazRvros 3,95-jer erTeulis Rire-

bulebiT, rogorc es gansazRvrulia socialuri uzrunvelyofis 

organoebis TanamSromelTa 1957 wlis 8 Tebervlis koleqtiuri 

dasaqmebis xelSekrulebaSi;

. . .~

29. 1995 wlis 2 martis gadawyvetilebiT sakasacio sasamarTlom 

analogiurad uari ganacxada kolmaris saapelacio sasamarTlos 1993 

wlis 23 seqtembris gadawyvetilebebis Sesaxeb sakasacio saCivris dak-

mayofilebaze imave safuZvliT.

B. b-n zelinskisTan da b-n pradalTan dakavSirebuli procesi

1.  mecis samewarmeo tribunalis 1991 wlis 4 dekembris da 

1992 wlis 21 oqtombris gadawyvetilebebi

30. 1991 wlis 15 da 17 aprils b-nma zelinskim 47 pirTan erTad, romel-

Tac warmoadgenda safrangeTis demokratiuli Sromis konfederaciis ofi-

ceri (Confédération française démocratique du travail – “CFDT”), mimarTa tribunals 

specialuri danamatis (romelic TiToeul mosarCeleze 31 131,11 frankad 

iyo Sefasebuli) davalianebis gadaxdis da momavalSi specialuri danamatis 

1953 wlis xelSekrulebis safuZvelze gamoTvlis TxovniT.

31. mecis samewarmeo tribunalis winaSe regionis prefeqtma da 

janmrTelobisa da socialuri saqmeebis direqtorma iTxoves proce-

sis Catareba mas Semdeg, rac sakasacio sasamarTlo gamoitanda gadaw-

yvetilebas identuri saqmeebis gadawyvetilebebze sakasacio saCivarTan 

dakavSirebiT, romlebic gamoitana mecis saapelacio sasamarTlom 1991 

wlis 26 Tebervals.

32. 1991 wlis 28 ivnissa da 12 ivliss meore ganmcxadebelma da 

48 sxva TanamSromelma, romelTac warmoadgenda CFDT-is oficeri, Sei-

tanes analogiuri sarCeli mecis samewarmeo tribunalSi.

33. 1991 wlis 4 dekembris (b-ni zelinski) da 21 oqtombris (b-ni 

pradali) gadawyvetilebebiT mecis samewarmeo tribunalma daakmayo-

fila mosarCeleebis moTxovna gadaxdaze da daadgina, rom specialuri 

danamati unda gamoiTvlebodes Tormet Tviur erTeulad 1953 wlis 

xelSekrulebis Sesabamisad. man ganacxada, inter alia:

`SeTanxmeba iTvaliswinebs, rom premia udris Tormetjer im er-

Teulis Rirebulebas, romelic gansazRvrulia socialuri uz-

runvelyofis TanamSromelTa Sesaxeb erovnuli SeTanxmebiT.

xelfasis gamoTvlis meTodisa da samsaxurebis klasifikaciis Se-
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saxeb 1963 wlis 10 ivnisis da 1974 wlis 17 aprilis cvlilebebis da 

am cvlilebebis Sedegad erTeulis Rirebulebis Secvlis gaTvali-

swinebiT 1953 wels xelSekrulebis xelmomwerma sabWoebma gadaw-

yvites, SeenarCunebinaT specialuri danamatis mudmivi Rirebule-

ba koreqtirebis saSualebiT.

dadgenilia, rom aRniSnuli koreqtirebis mixedviT specialuri 

danamati Semcirda Sesabamisad 6 da Semdeg 3,95 erTeulamde.

1953 wlis SeTanxmebis debulebebi zustad aris formulirebuli da 

12 erTeulis odenobis safuZvlis calmxrivi Secvla ar SeiZleboda.

socialuri uzrunvelyofis samsaxurebs unda gaeuqmebinaT Se-

Tanxmeba, Tu miaCndaT, rom 1963 da 1974 wlebis koreqtireba gadame-

tebuli tvirTi iyo.

aseTi cvlileba ar unda iqnes gaTvaliswinebuli, Tu mxareebi wi-

naswar ar daTanxmdnen amaze da erTi xelSemkvreli mxaris dumili 

ar unda CaiTvalos Tanxmobis niSnad (muxli L. 134-4, Sromis kode-

qsi) ...~ (1991 wlis 4 dekembris gadawyvetilebis amonaridi).

34. regionis prefeqtis saxeliT moqmedma janmrTelobisa da so-

cialuri saqmeebis direqtorma gaasaCivra es gadawyvetilebebi.

2.  mecis saapelacio sasamarTlos 1993 wlis 19 da 20 aprilis 

gadawyvetilebebi

35. 1993 wlis 19 aprilis (b-ni pradali) da 20 aprilis (b-ni zelins-

ki) gadawyvetilebebSi mecis saapelacio sasamarTlom ZalaSi datova 

samewarmeo tribunalis gadawyvetilebebi da miiCnia, rom premia Seicva-

la calmxrivad, riTac dairRva koleqtiuri SeTanxmebebis Sesaxeb 1950 

wlis kanoni, kerZod, Semdegi mizezebis gamo:

`premiis gamoTvla unda efuZnebodes erTeulis Rirebulebas, ro-

gorc is gansazRvrulia 1963 wlis 10 ivnisis da 1974 wlis 17 aprilis 

da sxva moqmedi SeTanxmebebiT yovel konkretul SemTxvevaSi.

samoqalaqo kodeqsis 1134-e muxlis Sesabamisad, kanonierad dade-

buli xelSekruleba savaldebuloa maTTvis, vinc isini dado. 

isini SesaZlebelia gauqmdes saerTo TanxmobiT an kanoniT gaTva-

liswinebul safuZvlebze. analogiurad, Sromis kodeqsis 135-1 mux-

liT koleqtiuri dasaqmebis xelSekruleba savaldebuloa yvela-

saTvis, vinc mas xeli moawera.

. . .

ar SeiZleba imis uaryofa, rom 1953 wlis 28 martis xelSekruleba 
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ar yofila denonsirebuli romelime mxaris mier. Sesabamisad, unda 

gagrZeldes misi Sesruleba. mamravlis Semcirebis mizniT ganxor-

cielebuli ori cvlileba ewinaaRmdegeboda samoqalaqo kodeqsis 

1134-e muxls da koleqtiuri dasaqmebis Sesaxeb xelSekrulebebs.

Sesabamisad, danamatis gadaxda unda xdebodes 12-jeradi erTeu-

lis safuZvelze, rogorc is dadgenilia zemoaRniSnuli xelSek-

rulebiT.

. . .~

3.  sakasacio sasamarTlos 1995 wlis 2 martis  gadawyvetileba

36. 1995 wlis 2 marts sakasacio sasamarTlom gadawyvetileba gamoi-

tana mecis saapelacio sasamarTlos 1993 wlis 19 da 20 aprilis gadaw-

yvetilebebis (b-n pradalTan da b-n zelinskisTan mimarTebiT) Sesaxeb 

sakasacio saCivris safuZvelze, romelic Seitanes regionis prefeqtma 

da janmrTelobisa da socialuri saqmeebis direqtorma, aseve 1993 wlis 

21 aprilisa da 6 seqtembris gadawyvetilebebTan dakavSirebiT, romle-

bic exeboda mTlianobaSi 150 TanamSromels.

`sazogadoebis janmrTelobisa da socialuri keTildReobis Sesa-

xeb 1994 wlis 18 ianvris aqtis (kanoni #94-34) 85-e muxlis gamo-

yenebis Sesaxeb:

. . .

1994 wlis 18 ianvris aqtis (kanoni #94-34) 85-e muxlis (romelic 

gamoiyeneba SeCerebul saqmeebTan, maT Soris sakasacio sasamarT-

los mier gansaxilvel saqmeebTan mimarTebiT) mizania, mxareTa So-

ris uTanxmoebisas gamoasworos indeqsis ararseboba da amgvarad 

SesaZlebeli gaxados premiis odenobis gamoTvla. es sakanonmdeblo 

debuleba, romlis gamoyenebis Sesaxeb mxareebs SeeZloT warmoed-

ginaT mtkicebuleba, ar niSnavs saxelmwifos Carevas saxelmwifosa 

da individebs Soris procesis msvlelobisas. igi ar ayenebs kiTxvis 

niSnis qveS sasamarTloTa saboloo gadawyvetilebebs da sakonsti-

tucio sabWom igi konstituciurad gamoacxada. aqedan gamomdi-

nareobs, rom igi ar ewinaaRmdegeba adamianis uflebaTa da Ziri-

Tad TavisuflebaTa dacvis konvenciis me-6 muxlis pirvel punqts 

an me-13 muxls.

sasamarTlos mier sakuTari iniciativiT wamoWrili safuZvlis 

Sesaxeb mxareebs Seatyobines:

sazogadoebis janmrTelobisa da socialuri keTildReobis Sesa-

xeb 1994 wlis 18 ianvris aqtis (kanoni # 94-43) 85-e muxlis gaTva-

liswinebiT,
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sasamarTlom miiCnia, rom e.w. specialuri danamati sirTulisaTvis 

unda gamoiTvlebodes Tormetjer erTeulis safuZvelze, rogorc 

es gaTvaliswinebulia 1953 wlis SeTanxmebiT, da erTeulis Rirebu-

leba unda iyos is, rac miRebulia moqmedi koleqtiuri SeTanxmebis 

gadaxdebis dasaTvlelad. saapelacio sasamarTlom aRniSna, rom 

xelSekrulebaSi ar iyo debuleba, romlis Tanaxmadac arCeuli in-

deqsis moqmedeba damokidebuli iyo xelSekrulebis dadebisas ar-

sebuli klasifikaciis moqmedebaze da sxvagvari gadawyvetilebis 

miReba niSnavs xelSekrulebisaTvis, romelic sakmarisad naTeli da 

zusti iyo, axali debulebebis damatebas da Tavad xelSekrulebis 

bunebis Secvlas. man aseve aRniSna, rom SeTanxmeba ar gamoricxavda 

erTeulis Rirebulebis cvlilebaTa gaTvaliswinebas rangirebis 

reorganizaciis Sedegad da rom Sesabamisad erTeulis Rirebule-

ba, romelic damtkicda 1963 wlis 10 ivnisisa da 1974 wlis 17 apri-

lis xelSekrulebebiT, unda gamoiyenebodes specialuri danamatis 

Rirebulebis gamosaTvlelad. man aseve aRniSna, rom specialuri 

danamatis gamoangariSebis axali meTodi, romelic miiRes 1963 da 

1974 wlebSi ganxorcielebuli klasifikaciis cvlilebebis Semdeg, 

ar iyo SeTanxmebuli 1953 wlis 28 martis SeTanxmebis yvela xel-

momwerTan da vinaidan arsebuli indeqsi kvlav gamoiyeneboda, ar 

iyo aucilebeli imis dadgena, arsebobda Tu ara sxva praqtika. da 

bolos, sakasacio sasamarTlom aRniSna, rom 1953 wlis 28 martis 

SeTanxmeba koleqtiuri xelSekruleba iyo, romlis kiTxvis niSnis 

qveS dayeneba SesaZlebeli iqneboda mxolod misi gadasinjvis an 

gauqmebis SemTxvevaSi, rac ar momxdara.

1994 wlis 18 ianvris aqtis (kanoni #94-43) 58-e punqti awesebs e.w. sir-

TulisaTvis specialuri danamatis odenobas yoveli gadaxdis perio-

disaTvis 3,95-jer erTeulis RirebulebiT, rogorc es gansazRvru-

lia 1957 wlis 8 Tebervlis socialuri uzrunvelyofis organoebis 

Sesaxeb erovnuli koleqtiuri xelSekrulebis safuZvelze dade-

buli gadaxdis xelSekrulebebis Sesabamisad. vinaidan gasaCivrebuli 

gadawyvetilebebi awesebs zemoaRniSnuli aqtisgan gansxvavebul ga-

moTvlis meTods, es gadawyvetilebebi unda gauqmdes.

axali samoqalaqo kodeqsis 627-e muxlis me-2 punqtis mixedviT 

saqme unda gadawydes Sesabamisi kanonis wesebis safuZvelze.

am mizezTa gamo:

sakasacio sasamarTlo auqmebs mecis saapelacio sasamarTlos mier 

am saqmeebze 1993 wlis 19, 20 da 21 aprils da 6 seqtembers gamota-

nil gaadwyvetilebebs, magram mxolod im nawilSi, sadac saapela-

cio sasamarTlo acxadebda, rom e.w. sirTulisaTvis specialu-

ri danamati unda gamoiTvlebodes 12-jer erTeulis safuZvelze 
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da erTeulis Rirebuleba Seesabameba amJamad moqmedi koleqtiuri 

SeTanxmebebiT gansazRvruls;

adgens, rom ar aris aucilebeli saqmis xelaxla mosmena;

adgens, rom specialuri danamatis Rirebuleba unda ganisazRvros 

yoveli gadaxdis periodisaTvis 3,95-jer erTeulis RirebulebiT, 

rogorc is ganisazRvreba im periodisaTvis moqmedi socialuri 

uzrunvelyofis organoebis Sesaxeb 1957 wlis 8 Tebervlis koleq-

tiuri dasaqmebis xelSekrulebis Sesabamisad dadebuli gadaxdis 

xelSekrulebebiT;

...~

C.  q-n gonzalesTan da sxvebTan dakavSirebuli gadawyvetilebebi

1.  kolmaris samewarmeo tribunalis 1991 wlis 2 ivlisis 

gadawyvetilebebi

37. ganmcxadeblebma 1990 wlis 17 agvistos (q-nma gonzalesma, q-nma 

marim, q-nma delakeriem, b-nma Sreiberma, q-nma kernma, b-nma gontiem, 

q-nma Sreiberma da b-nma kosutam) da 1990 wlis 28 agvistos (q-nma memetom) 

mimarTes samewarmeo tribunals 1953 wlis SeTanxmebis safuZvelze da 

iTxovdnen specialuri danamatis davalianebis gadaxdas da danamatis 

gamoTvlas 12-jer erTeulis safuZvelze momavalSic. 1990 wlis 18 de-

kembers gamarTul samomrigeblo sxdomaze morigeba ver moxerxda da 

1991 wlis 9 aprils saqme gansaxilvelad gadaeca Sesabamis kolegias.

38. 1991 wlis 2 ivlisis cxra gadawyvetilebaSi kolmaris samewarmeo 

tribunalma daakmayofila mosarCeleebis moTxovna Semdeg safuZvelze:

`... 1953 wlis 28 marts xelmowerili xelSekruleba ..., romelmac 

SemoiRo 12-jer erTeulis odenobis specialuri danamati sirTu-

lisTvis, kvlav ZalaSia da SeiZina kanonis Zala.

1953 wlis 2 ivniss saministrom daamtkica xelSekruleba.

socialuri uzrunvelyofis organoebis TanamSromelTa klasifi-

kaciaSi cvlilebebis Semdeg 1963 da 1974 wlebSi es danamati Seamci-

ra socialuri uzrunvelyofis samsaxurebis saerTo interesebisa 

da koordinaciis departamentma.

es departamenti aris sazedamxedvelo organo da igi ar war-

moadgenda 1953 wlis xelSekrulebis mxares; man miiRo calmxrivi 

gadawyvetileba, romelic daamtkicebina socialuri uzrunvel-

yofis regionul ofissa da adgilobrivi ofisebis sabWoebs.
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Sesabamisad, es cvlilebebi ar aris savaldebulo [mosarCelee-

bisaTvis], gansakuTrebiT imis gaTvaliswinebiT, rom 1989 wlis 11 

Tebervlis weriliT solidarobis, janmrTelobisa da socialuri 

keTildReobis saministrom ganacxada, rom xelSekruleba srulad 

unda Sesruldes.

garda erTeulis RirebulebaSi ganxorcielebuli calmxrivi 

cvlilebisa, xelmomwer mxareebs ar SeutaniaT cvlilebebi 1953 

wlis xelSekrulebaSi.

erovnuli koleqtiuri xelSekrulebis 63-e muxli – me-7 cxrili 

– iTvaliswinebs: es xelSekruleba arc erT SemTxvevaSi ar SeiZ-

leba warmoadgendes TanamSromelTa mier xelmoweris dRisaTvis 

miRebuli SeRavaTebis Semcirebis safuZvels.~

Sesabamisad, 1953 wlis xelSekruleba gamoiyeneba mTlianad.

...~

2.  kolmaris saapelacio sasamarTlos 1995 wlis 18 maisis 

gadawyvetileba

39. kolmaris CPAM-ma da elzasis regionis prefeqtma, romelTac 

warmoadgenda elzasis regionis janmrTelobisa da socialuri saqmeebis 

direqtori, gaasaCivres es gadawyvetilebebi 1991 wlis 10 seqtembers.

40. 1994 wlis 12 ivliss kolmaris saapelacio sasamarTlom saqmis 

ganxilvis TariRad CaniSna 1994 wlis 18 oqtomberi. 1994 wlis 30 seq-

tembers, mas Semdeg, rac apelantebma Seitanes ganacxadi 1994 wlis 18 

ianvris aqtis safuZvelze, mosarCeleebma Seitanes Sepasuxeba.

41. 1995 wlis 18 maisis xuT gadawyvetilebaSi kolmaris saapelacio 

sasamarTlom gamoitana gadawyvetileba mosarCeleTa winaaRmdeg Semdeg 

safuZvelze:

`... [1994 wlis 18 ianvris aqtis (kanoni #94-43) 85-e muxlis] Sesaba-

misad gasaCivrebuli gadawyvetileba unda gauqmdes, vinaidan sar-

Celi exeba periods 1983 wlis Semdeg. ...~

3.  sakasacio sasamarTlos 1996 wlis 18 ivnisis gadawyvetileba

42. 1995 wlis 13 da 17 ivliss mosarCeleebma sakasacio saCivari Sei-

tanes sakasacio sasamarTloSi. maT sruli saCivari Seitanes 1995 wlis 13 

oqtombers da damatebiTi saCivari 1996 wlis 10 Tebervals. Sepasuxeba 

Seitanes 1995 wlis 22 dekembers. 1996 wlis 1 Tebervals arCeulma momx-

senebelma mosamarTlem angariSi waradgina 1996 wlis 16 Tebervals.

43. 1996 wlis 6 maisis mosmenis Semdeg 1996 wlis 18 ivniss sakasacio 

sasamarTlom mosarCeleebis sakasacio saCivari miuReblad gamoacxada:
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`... im saqmeebSi, romlebSic ar aris aucilebeli, rom mxareebi war-

modgenilni iyvnen saxelmwifo sabWos (Conseil d’Etat) wevris mier da 

sakasacio sasamarTlos kolegiis mier, samarTlebriv sakiTxebze 

saCivari unda waradginos da gadasces TviT mxarem an misma warmo-

madgenelma, visac gaaCnia saTanado uflebamosileba.

mxareebis mier Setanili sakasacio saCivari ar Seicavs saCivris 

safuZvelze miTiTebas; amgvar informacias Seicavs gancxadeba, 

romelic daigzavna axali samoqalaqo saproceso kodeqsis 983-e 

muxlis Sesabamisad samTvian periodSi, Tumca igi Seadgina warmo-

madgenelma, romelsac ar gaaCnda uflebamosilebis damadasture-

beli dokumenti.

Sesabamisad, sakasacio saCivari miuRebelia.~

II. Sesabamisi Sidasaxelmwifoebrivi kanonmdebloba

A. socuzrunvelyofis organoebis maregulirebeli zogadi 

principebi

44. janmrTelobis dazRvevis erovnul, regionul da adgilobriv 

ofisebs akisriaT sazogadoebis momsaxurebis funqcia (sakonstitucio 

sabWos gadawyvetileba # 82-148 DC, 1982 wlis 14 dekemberi) da swored 

amitom aqvT miniWebuli specialuri samTavrobo uflebamosilebebi da 

amave mizezis gamo zedamxedvelobs maT socuzrunvelyofaze pasuxismge-

beli ministri. isini marTaven savaldebulo socuzrunvelyofis sqemas, 

gaaCniaT saxelmwifo biujetidan gamocalkevebuli sakuTari biujeti.

socuzrunvelyofaze pasuxismgebel ministrs akisria maTi zedamxed-

velobis funqcia, raSic mas exmarebian saministros departamentebi, 

kerZod, centraluri departamenti da janmrTelobisa da socuzrunvel-

yofis adgilobrivi regionuli departamentebi, aseve socialuri saq-

meebis erovnuli inspeqtorati. ministrs aseve warmoadgenen departa-

mentis an regionis prefeqtebi, rogorc pirebi, romlebic warmoadgenen 

saxelmwifo xelisuflebas, da mTavrobis delegatebis saxiT premier-

ministris da yoveli ministris uSualo warmomadgenlebi.

zedamxedvelobis funqcia vrceldeba upirveles yovlisa pirebze, 

iTvaliswinebs garkveul SemTxvevebSi socuzrunvelyofis ofisebis sab-

Wos daSlas an saqmianobis SeCerebas, aseTi sabWoebis nebismieri wevris 

moxsnas an misi gadayenebis moTxovnas, menejmentis TanamSromelTa da-

niSvnaze Tanxmobis gamoxatvas an uaris Tqmas, aseve Sesaferisi kandi-

datebis siis Sedgenas. zedamxedvelobis funqcia aseve moicavs gadaw-

yvetilebebsac. saministros departamentebs aqvT uflebamosileba, 

gaauqmon an SeaCeron garkveul garemoebebSi adgilobrivi socuzrunvel-

yofis sabWoebis an direqtorebis gadawyvetilebebi da winaaRmdegoba 
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gauwion erovnuli organoebis gadawyvetilebebs. maT unda daamtkicon 

socuzrunvelyofis ofisebis zogierTi gadawyvetileba, kerZod, sa-

konstitucio da saproceduro wesebi da koleqtiuri xelSekrulebebi 

TanamSromelTa saqmianobis reglamentirebisa da pensiaze gasvlis we-

sebis Sesaxeb.

da bolos, socuzrunvelyofis organoebi arian ekonomikur saqmeTa 

da finansTa ministris zedamxedvelobis qveS da maTi monitoringi SeiZ-

leba Caataron regionulma saxazino oficrebma da saaudito sasamarT-

lom, aseve sajaro finansebis inspeqtoratis auditorebma.

B. 1994 wlis 18 ianvris #94-43 kanoni

45. kanonis Sesabamisi debulebis Tanaxmad:

muxli 85

`sawinaaRmdegos Sesaxeb sasamarTlos saboloo arsebiTi gadaw-

yvetilebis ararsebobis SemTxvevaSi, 1953 wlis 28 martis SeTanxme-

biT ba-rinis, ot-rinisa da mozelis departamentebis socialuri 

uzrunvelyofis organoebis TanamSromelTaTvis SemoRebuli spe-

cialuri danamati 1983 wlis 1 dekembridan dawesdeba 3,95-jer er-

Teulis RirebulebiT, rogorc is ganisazRvreba gadaxdis xelSek-

rulebebiT, da gadaixdeba weliwadSi 12-jer. es debuleba gamoiyeneba 

miuxedavad nebismieri sawinaaRmdego individualuri Tu koleq-

tiuri xelSekrulebisa, romelic 85-e muxlis amoqmedebisaTvis 

kvlav ZalaSia. amave periodidan wliuri saSobao premia gaizr-

deba imgvarad, rom aisaxos dekembris Tvis specialuri danamati.~

procedura komisiis winaSe

46. b-nma zelinskim da b-nma pradalma komisias mimarTes 1995 wlis 

5 ivliss; q-nma gonzalesma – 1996 wlis 16 agvistos; q-nma marim, q-nma 

delakeriem, b-nma Sreiberma, q-nma kernma, b-nma gontiem, q-nma Sreiberma, 

q-nma memetom da b-nma kosutam – 1996 wlis 9 seqtembers. ganmcxadeb-

lebi asaCivrebdnen konvenciis me-6 muxlis pirveli punqtis da me-13 

muxlis darRvevas.

47. 1996 wlis 26 noembers komisiam b-ni zelinskisa da b-ni prada-

lis ganacxadi (#24846/94) dasaSvebad miiCnia. 1997 wlis 22 oqtombers 

komisiam q-ni gonzalesisa da sxvebis ganacxadebic (##34165/96-34173/96) 

dasaSvebad miiCnia procesis samarTlianobasa da xangrZlivobasTan 

mimarTebiT, xolo sxva nawilebTan mimarTebiT – dauSveblad. 1997 wlis 

3 seqtembris da 1998 wlis 21 oqtombris angariSebSi (konvenciis adre 

moqmedi 31-e muxli) komisiam erTxmad miiCnia, rom dairRva konvenciis 

me-6 muxlis pirveli punqti procesis samarTlianobasTan dakavSire-

biT da ar iyo aucilebeli saqmis ganxilva konvenciis me-13 muxlTan 
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mimarTebiT; q-ni gonzalesis, q-ni maris, q-ni delakeries, b-ni Sreiberis, 

q-ni kernis, b-ni gonties, q-ni Sreiberis, q-ni memetosa da b-ni kosutas 

SemTxvevaSi aseve dairRva konvenciis me-6 muxlis pirveli punqti pro-

cesis xangrZlivobasTan mimarTebiT. komisiis mosazrebis sruli teqsti 

am gadawyvetilebas Tan aqvs darTuli5.

sasamarTlosaTvis wardgenili saboloo poziciebi

48. sasamarTlosaTvis wardgenil memorandumSi (axsna-ganmartebaSi) 

mTavrobam sTxova sasamarTlos, daedgina, rom axali aqtis debulebebis 

gamoyeneba ganmcxadebelTa mier Setanil saqmeze, romelTa ganxilvac 

im momentisaTvis droebiT SeCerebuli iyo, ar warmoadgenda konvenciis 

me-6 muxlis pirveli punqtis da me-13 muxlis darRvevas.

49. ganmcxadeblebi sTxovdnen sasamarTlos, daedgina, rom dairRva 

konvenciis me-6 muxlis pirveli punqti da maTTvis konvenciis 41-e mux-

lis Sesabamisad mieniWebina samarTliani dakmayofileba.

samarTali

I. konvenciis me-6 muxlis pirveli punqtis 
savaraudo darRveva procesis 
samarTlianobasTan dakavSirebiT

50. ganmcxadeblebi amtkicebdnen, rom 1994 wlis 18 ianvris aqtis 

(kanoni #94-43) miRebam gamoiwvia konvenciis me-6 muxlis pirveli pun-

qtis darRveva. am muxlis Tanaxmad:

`samoqalaqo uflebaTa da movaleobaTa gansazRvrisas ... yvelas 

aqvs...  gonivrul vadaSi misi saqmis samarTliani ... ganxilvis ufleba 

... sasamarTlos mier.

51. ganmcxadeblebma aRniSnes, rom mas Semdeg, rac sakasacio sa-

samarTlo ar daeTanxma msgavs saqmeebze gamotanil gadawyvetilebebs, 

bezansonis saapelacio sasamarTlo, xelaxla ixilavda ra am saqmeebs 

sakasacio sasamarTlos gadawyvetilebaSi miTiTebul sakiTxebTan dakav-

SirebiT, daadgina, rom specialuri danamatis gamoangariSeba unda momx-

dariyo minimaluri xelfasis 6,1055%-is safuZvelze; amasTan, saapela-

cio sasamarTlom daniSna damatebiTi mosmena, raTa ganxorcielebuliyo 

saTanado gaangariSeba (ix. punqtebi 21-22). am gadawyvetilebis gamo-

5. praqtikuli mizezebis gamo es danarTebi gamoqveyndeba mxolod gadawyvetilebis 

saboloo dabeWdil variantSi (sasamarTlos gadawyvetilebebis oficialur Jur-

nalSi), Tumca komisiis angariSebis miReba SesaZlebelia registratorisagan.
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tanamde b-ni zelinskisa da b-ni pradalis sasargeblod ukve gamotanili 

iyo kidev ufro xelsayreli gadawyvetileba, vinaidan mecis saapelacio 

sasamarTlom specialuri danamatis Rirebulebad daadgina 12-jer er-

Teuli (ix. punqti 33). ganmcxadebelTa sasargeblo gadawyvetilebebi 

gamoitanes gansaxilveli aqtis miRebamde. ganmcxadeblebs miaCniaT, rom 

aqtis miRebas Sedegad mohyva, sul mcire, saqmis Sedegebis Secvla sa-

xelmwifos sasargeblod.

ganmcxadeblebi ar daeTanxmnen mosazrebas, rom aqtis miRebis mizani 

iyo momavalSi winaaRmdegobrivi gadawyvetilebebis miRebis Tavidan aci-

leba. pirvel rigSi maT aRniSnes, rom franguli samarTlis Tanaxmad, 

saqmis faqtobriv mxares swavlobs pirveli instanciisa da saapelacio 

sasamarTlo, xolo sakasacio sasamarTlo ixilavs mxolod samarTlebriv 

sakiTxebs. Sesabamisad, sasamarTlo sistemis damaxasiaTebeli niSani iyo 

is, rom erTi da imave saqmis ganxilvisas sxvadasxva sasamarTlos SeiZle-

boda gansxvavebulad Seefasebina ̀ faqtobrivi garemoebebi~. aseTi gansx-

vavebebi TavisTavad ar amarTlebs kanonmdeblis mxridan Carevas. meore, 

mocemul saqmeze ar arsebobda aseTi riski. saqme Seexeboda eqskluziur 

danamats sami departamentis TanamSromlebisaTvis; Sesabamisad, mxolod 

bezansonisa da mecis saapelacio sasamarTloebs gaaCndaT Cveulebri-

vi iurisdiqcia saqmeebis gansaxilvelad. 1992 wlis 22 aprilis gadaw-

yvetilebis Semdeg saqme gansaxilvelad gadaeca sakasacio sasamarTlos, 

romelmac gaauqma gadawyvetilebebi da daadgina, rom saqme xelaxla 

unda moesmina isev meore saapelacio sasamarTlos, kerZod, bezansonis 

saapelacio sasamarTlos (ix. zemoT, punqti 19).

rac Seexeba sakanonmdeblo Carevis saWiroebas socuzrunvelyofis 

sqemebis stabilurobis SesanarCuneblad, ganmcxadeblebma ganacxades, 

rom saqme exeboda mxolod sami departamentis TanamSromlebs da, Sesa-

bamisad, Tanxa metismetad mcire iyo socuzrunvelyofis mTlian biu-

jetTan SedarebiT.

ganmcxadebelTa azriT, am SemTxvevaSi usargeblo iyo saqmeze The 
National & Provincial Building Society, Leeds Permanent Building Society and Yorkshire 
Building Society v. the United Kingdom (1997 wlis 23 oqtombris gadawyvetile-

ba, moxsenebebi ganaCenebisa da gadawyvetilebebis Sesaxeb 1997-VII) 

miTiTeba. mocemul saqmeSi ganmcxadeblebi ar cdilobdnen, esargeb-

laT SecdomiT, romelic ewinaaRmdegeboda kanonmdebelTa nebas, aramed 

isini cdilobdnen, daedginaT damqiravebelTa da daqiravebulTa neba 

koleqtiuri xelSekrulebis dadebis momentisaTvis, saidanac gamomdi-

nareobda sadavo uflebebi. kanonis pirdapiri mizani iyo, xeli SeeSala 

xelSekrulebis mxareTa nebis ganxorcielebisaTvis saxelmwifosTvis 

xelsayreli mdgomareobis SeqmniT. amasTan dakavSirebiT ganmcxadebleb-

ma miuTiTes saqmeze Papageorgiou v. Greece (1997 wlis 22 oqtomberi, mox-

senebebi 1997-VI). erTaderTi da, rogorc aRmoCnda, realuri safrTxe 

saxelmwifosaTvis iyo is, rom SeiZleboda sasamarTlos ar gaeziarebina 

misi pozicia. ukuqceviTi Zalis mqone sakanonmdeblo aqtis miRebis mTa-

vari mizani is iyo, rom saxelmwifos pretenzias upiratesi Zala hqonoda, 
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miuxedavad imisa, Tu ra daadgina sasamarTlom. sakasacio sasamarTloc 

da kolmaris saapelacio sasamarTloc iZulebulni iyvnen, gamoeyenebi-

naT aqtis debulebebi q-ni gonzalesis, q-ni maris, q-ni delakeries, b-ni 

Sreiberis, q-ni kernis, b-ni gonties, q-ni Sreiberis, q-ni memetosa da 

b-ni kosutas saqmis ganxilvisas.

52. sakanonmdeblo debulebaTa ukuqceviT ZalasTan dakavSirebiT 

mTavrobam upirveles yovlisa aRniSna, rom orsafexuriani gamokvleva 

uzrunvelyofs samarTlebriv Tanamimdevrulobas, rac sasamarTlos 

procesis mniSvnelovani elementia. pirveli gamokvleva Catarda sakons-

titucio sabWos mier aRniSnuli debulebebis ganxilvisas. sabWom ar 

ganixila debulebaTa Sesabamisoba adamianis uflebaTa da ZiriTad Tavi-

suflebaTa dacvis konvenciasTan; unda aRiniSnos, rom sakonstitucio 

sabWos precedentuli samarTali araerT sakiTxTan mimarTebiT srul 

SesabamisobaSia evropuli sasamarTlos praqtikasTan. sakonstitucio 

sabWo gansakuTrebuli sifrTxiliT ekideboda im kanonebis gamoyenebis 

Zalian viwrod ganmartebas, romelTa mizani iyo arsebuli praqtikis 

kanonier CarCoSi moqceva (lois de validation). sabWom gansazRvra, rom sami 

kriteriumi unda dakmayofildes, raTa aseTi kanoni konstituciuri 

iyos. kanonmdebloba SeiZleba iyos mxolod prevenciuli; sakanonmdeb-

lo aqti ar unda ewinaaRmdegebodes princips, rom sisxlissamarTlebriv 

normas ara aqvs ukuqceviTi Zala; kanonmdebeli unda Caerios mxolod 

saerTo interesis safuZvelze. meore gamokvleva Caatares Cveulebriv-

ma sasamarTloebma axali kanonmdeblobis SeCerebul saqmeebze gamoye-

nebisas. arsebuli praqtikis dakanonebis mizniT kanonebi ZiriTadad 

gamoicemoda administraciuli samarTlis sferoSi; swored amitom aris 

sakasacio sasamarTlos praqtika esoden mwiri am sakiTxTan mimarTebiT. 

Tumca sasamarTlos araerTi gadawyvetileba arsebobda normatiuli 

aqtis ukuqceviTi Zalisa da ganmartebis Sesaxeb. sasamarTloebi Sez-

Rudulad iyenebdnen aseT kanonebs mimdinare saqmeebze, vinaidan isini 

[kanonebi] ar SeiZleba pirvelad gamoiyenos sakasacio sasamarTlom da 

ar SeiZleba maT safuZvelze gadawyvetilebis gauqmeba, Tu am ukanaskne-

lis gasaCivreba Cveulebrivi wesiT SeuZlebelia.

53. mTavrobas miaCnda, rom ganmcxadeblebs ar SeeZloT kanonmdeb-

lis mier aRniSnuli debulebebis miRebis gasaCivreba. konvenciis 34-e 

muxli krZalavs actio popularis gancxadebis Setanas da 1994 wlis 18 ian-

vars miRebuli aqtis 85-e muxli dakavSirebuli iyo mxareTa Tanasworo-

bis sakiTxTan. Sesabamisad, problema arsebobda kanonis saqmis garemoe-

bebTan gamoyenebasTan mimarTebiT.

mTavrobis gancxadebis Tanaxmad, gansaxilveli debulebebi mi-

iRes saerTo interesis safuZvelze da maT `kanonieri mizani~ gaaCnda. 

pirvel rigSi, mizani iyo momavalSi winaaRmdegobrivi sasamarTlo 

gadawyvetilebebis gamotanis Tavidan acileba. 1992 wlis 22 aprilis 

sam gadawyvetilebaSi sakasacio sasamarTlom miiRo logikuri gadaw-

yvetileba, rom danamatis gamoangariSebis indeqsi aRar arsebobda; am 

gadawyvetilebis Sedegad dabali instanciis sasamarTloebs SeiZleboda 
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mieRoT winaaRmdegobrivi gadawyvetilebebi, vinaidan saqmeebi sam sxva-

dasxva saapelacio sasamarTlos unda ganexila. bezansonis, kolmarisa 

da mecis saapelacio sasamarTloebma saqmeebi erTmaneTisagan gansxvave-

bulad gadawyvites (ix. zemoT, punqtebi 16, 20, 21, 35 da 41). aseTi gan-

sxvavebuli gadawyvetilebebis miReba mosalodnelia momavalSic. meores 

mxriv, mTavrobam ganacxada, rom aucilebeli iyo socuzrunvelyofis 

sqemebis finansuri mdgradobisTvis safrTxis Tavidan acileba, rac 

aRniSna kidec sakonstitucio sabWom. garda amisa, sasamarTlos qmedebas 

SeiZleboda safrTxe Seeqmna socuzrunvelyofis sajaro samsaxuris ar-

sebobisaTvis. TanamSromelTa xarjebis uecari zrda gamoiwvevda socuz-

runvelyofis sistemaSi dazRveul pirTaTvis gadasaxdelad asignebuli 

Tanxebis odenobis Semcirebas, vinaidan kanonis miRebis momentisaTvis 

9 000 TanamSromlidan 5 000 TanamSromelma sarCeli Seitana sasamarT-

loSi. Tu es sarCelebi dakmayofildeboda, maSin am organoebis biujeti 

Semcirdeboda daaxloebiT 350 000 000 frankiT. Sesabamisad, 1994 wlis 

18 ianvris aqtis miRebis safuZveli iyo saerTo interesi (ix. gadaw-

yvetileba saqmeze The National & Provincial Building Society, Leeds Permanent 
Building Society and Yorkshire Building Society).

54. mTavrobis azriT, xelisuflebis keTilsindisiereba ar iyo sa-

davo. aqtis miRebis mizani iyo ara specialuri danamatis dausabuTe-

beli Semcireba, aramed specialuri danamatis fiqsirebulad gansazRvra 

TanamSromelTa SemosavlebSi. amisaTvis kanonSemoqmedma gaiziara kol-

maris saapelacio sasamarTlos mier gamoyenebuli gza (ix. zemoT, pun-

qti 20). kanonmdeblis ganzraxva Zalian martivi iyo: momxdariyo gadasv-

la gamoangariSebis im meTodze, rac gaTvaliswinebuli iyo gadaxdis 

Tavdapirveli xelSekrulebiT. garda amisa, papageorgius saqmisagan (ix. 

zemoT miTiTebuli gadawyvetileba) gansxvavebiT, 1994 wlis 18 ianvris 

aqtis 85-e muxlsa da aqtis danarCen debulebebs Soris kavSiri aSkarad 

daadgina da daadastura sakonstitucio sabWos gadawyvetilebam. mTav-

robam aseve miiCnia, rom mocemuli saqme aseve unda ganvasxvavoT saqmis-

gan Stran Greek Refi neries and Stratis Andreadis v. Greece (1994 wlis 9 dekemb-

ris gadawyvetileba, seria A # 301-B).

garda amisa, mTavrobas miaCnda, rom arsebobda `marTlzomieri 

proporciuli damokidebuleba~ kanonSemoqmedis mizansa da mis mier 

gamoyenebul saSualebebs Soris. pirvel rigSi, sakasacio sasamarTlos 

ar SeeZlo, erTiani gadawyvetileba daekisrebina sxvadasxva saapela-

cio sasamarTloebisaTvis, radgan misi saqmea mxolod saqmis samarT-

lebrivi da ara faqtobrivi mxaris ganxilva. vinaidan manamde arsebul 

saqmeebSi sakasacio sasamarTlom daadgina, rom xelSekrulebis dadebisas 

mxareTa ganzraxvis garkveva an praqtikis SeTanxmeba faqtobrivi mxare 

iyo, Sesabamisad, kanonmdeblis Careva, raTa qveyanaSi damkvidrebuli-

yo specialuri danamatis gamoTvlis erTiani meTodi, aucilebeli iyo. 

meores mxriv, es saqme dakavSirebulia saqmesTn National & Provincial Building 
Society, Leeds Permanent Building Society and Yorkshire Building Society (ix. ze-

moT miTiTebuli gadawyvetileba): zogierTma profkavSirma mogvianebiT 
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daiwyo `teqnikuri xarvezidan~ gamomdinare sargeblis miReba koleqti-

uri xelSekrulebis kanonieri moqmedebis dawyebidan ramdenime weli-

wadSi. Sesabamisad, SeuZlebelia, ganmcxadeblebma ar icodnen, rom xe-

lisufleba ar dauSvebs, rom `teqnikurma xarvezma~ safrTxe Seuqmnas 

socuzrunvelyofis sqemebs. mTavrobam aseve aRniSna, rom saxelmwifom, 

romelsac specifikuri adgili ekava am davaSi, ar mimarTa dainteresebu-

li mxaris gansaxilvel kanonmdeblobas (intuitu personae), rogorc saberZ-

neTi iyo braldebuli amis gakeTebaSi saqmeSi Stran Greek Refi neries and 
Stratis Andreadis (ix. zemoT miTiTebuli gadawyvetileba). ganmcxadeblebi 

ar iyvnen saxelmwifo moxeleebi, maTi saqmianoba xvdeboda kerZo samarT-

lis moqmedebis sferoSi da isini dasaqmebulni iyvnen adgilobrivi so-

cuzrunvelyofis ofisebSi, romelTac gaaCniaT finansuri avtonomia. 

swored amitom iurisdiqcia am saqmeze gaaCnda Cveulebriv da ara ad-

ministraciul sasamarTlos. Sesabamisad, sasamarTlo procesSi saxelm-

wifo iyo mxare Zalian arapirdapiri saxiT, rogorc socuzrunvelyofis 

ofisebis `mcveli~ da socuzrunvelyofis sqemebis saerTo interesebi-

dan gamomdinare. da bolos, mTavrobam miiCnia, rom sakanonmdeblo aqtis 

farglebi SeZlebisdagvarad viwro iyo. saqmeSi Stran Greek Refi neries and 
Stratis Andreadis (ix. zemoT miTiTebuli gadawyvetileba) arsebuli pozi-

ciisgan gansxvavebiT, aqtis mizani ar yofila, CaSliliyo SeCerebuli 

saqmeebi, vinaidan naTlad iyo miTiTebuli, rom aqtis moqmedebis sfe-

ros scildeboda sasamarTloTa is gadawyvetilebebi arsebiT sakiTxe-

bze, romlebic sabolood Sevida ZalaSi.

55. rac Seexeba davis gadasaWrelad axali kanonis gamoyenebis Sede-

gebs, mTavrobam miiCnia, rom mocemuli saqmis garemoebebi gansxvavde-

boda saqmeebSi National & Provincial Building Society, Leeds Permanent Building 
Society and Yorkshire Building Society, Stran Greek Refi neries and Stratis Andreadis 
and Papageorgiou miTiTebuli garemoebebisagan (ix. zemoxsenebuli gadaw-

yvetilebebi).

mecis saapelacio sasamarTlom gamoitana b-ni zelinskisa da b-ni 

pradalis sasargeblo gadawyvetileba, Tumca misi dasabuTeba ewinaaRm-

degeboda sakasacio sasamarTlos mosazrebas, romelmac CaTvala, rom 

indeqsi aRar arsebobda (ix. zemoT, punqtebi 18 da 35). samarTalwarmoe-

bis Sedegi Sesabamisad iyo bevrad ufro sadavo, vidre adamianis ufle-

baTa evropuli sasamarTlos mier aqamde ganxilul saqmeebSi. mTavro-

bam aRniSna, rom axali kanonis retrospeqtiuli gamoyeneba SeCerebuli 

saqmeebis mimarT Seesabameboda konvencias, Tu jer ar iyo gamotanili 

gadawyvetileba, romlis gasaCivreba aRar SeiZleba Cveulebrivi pro-

ceduris gamoyenebiT. mecis saapelacio sasamarTlos ukve gamotanili 

hqonda gadawyvetileba b-ni zelinskisa da b-ni pradalis sasargeblod 

maSin, rodesac axali kanoni Sevida ZalaSi. miuxedavad amisa, sakasacio 

sasamarTlom miiCnia, rom ar arsebobda axali kanonis gamoyenebis xe-

lisSemSleli garemoebebi, vinaidan aqtis mizani iyo indeqsis gaqrobis 

Sedegad Seqmnili situaciis gamosworeba.

rac Seexeba q-n gonzaless, q-n maris, q-n delakeries, b-n Sreibers, 
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q-n kerns,  b-n gonties, q-n Sreibers, q-n memetos da b-n kosutas, mTav-

robam ganacxada, rom kolmaris saapelacio sasamarTlos 1991 wlis 2 iv-

lisis gadawyvetilebis gasaCivreba SeiZleboda, isini gasaCivrebuli iyo 

maTi SeCerebis moTxovniT. Sesabamisad, ganmcxadeblebis sasargeblod 

gamotanili gadawyvetileba arc saboloo iyo da arc aRsrulebas eqvem-

debareboda. SeuZlebeli iyo [praqtikis] kanonierad gadaqcevis mizniT 

miRebuli aqtis miReba imgvarad, rom mas gavlena ar moexdina mimdinare 

saqmeebze, miuxedavad imisa, ganxilvis ra etapze iyvnen isini. Tu aqtis 

gamoyeneba ar moxdeboda mimdinare saqmeebTan mimarTebiT, maSin aqtis 

arseboba mniSvnelobas dakargavda da gamoiwvevda diskriminaciul mid-

gomas im pirTa mimarT, romelTac ukve Setanili hqondaT sarCeli, maT 

Soris im pirTa mimarTac, visac kanonis miRebis momentisaTvis ar hqon-

da mimarTuli sasamarTlosaTvis da momavalSi sarCelis Setanis SemTx-

vevaSi aqti maT winaaRmdeg iqneboda gamoyenebuli. mTavrobam aRniSna, 

rom sakanonmdeblo aqts ar hqonia araproporciuli Sedegi ganmcxadeb-

lebTan mimarTebiT, vinaidan marTalia, aqti savaldebulod Sesasrule-

beli iyo kolmaris saapelacio sasamarTlosaTvis, ar unda daviviwyoT, 

rom imave sasamarTlom 1993 wlis 23 seqtembers miiRo gadawyvetileba, 

romelSic sasamarTlom igive pozicia daiWira, rac 1994 wlis 18 ianvris 

aqtma (ix. zemoT, punqti 20).

56. komisiam miiCnia, rom 1974 wlis 18 ianvris aqtma Zalze marti-

vad daakanona saxelmwifos pozicia mis winaaRmdeg Setanil saqmeebSi, 

romlebic jer kidev ar iyo dasrulebuli. komisiam aRniSna, rom sa-

xelmwifos pozicia uaryves saqmis ganmxilvelma sasamarTloebma, rom-

lebic upiratesobas ganmcxadebelTa pozicias aniWebdnen. man aseve mi-

iCnia, rom sakanonmdeblo aqtma Secvala gadawyvetilebebi erTxel da 

samudamod da ganamtkica mTavrobis pozicia, vinaidan aqti pirdapir 

iTvaliswinebda mis ukuqceviT moqmedebas. mas Semdeg, rac sakonstitu-

cio sabWom daadastura aqtis Sesabamisoba konstituciasTan, sakasacio 

sasamarTlos gadawyvetileba gardauvali gaxda. rac Seexeba kolmaris 

saapelacio sasamarTlos 1993 wlis 23 seqtembris gadawyvetilebebis 

Sedegad Camoyalibebul `praqtikas~, romelic gansaxilveli aqtis de-

bulebebis analogiurad udgeboda Seqmnil situacias, komisiam miiCnia, 

rom, miuxedavad amisa, saxelmwifo ar Tavisufldeboda valdebulebi-

sagan, ar Careuliyo sasamarTlos gansaxilveli saqmeebis msvlelobaSi 

gadawyvetilebaze gavlenis moxdenis mizniT.

Sesabamisad, komisiam daaskvna, rom saxelmwifo motyuebiT Caeria 

im saqmis msvlelobaSi, romlis Sedegi naTeli iyo, romlis mxaresac igi 

warmoadgenda da romelic arsebiTad gadawyvetili iyo [saxelmwifos] 

winaaRmdeg.

57. sasamarTlom kidev erTxel aRniSna, rom kanonmdebels aqvs 

uflebamosileba, samoqalaqo samarTlis sferoSi miiRos ukuqceviTi Za-

lis mqone debulebebi, romlebic aregulirebs kanonidan gamomdinare 

uflebebs, Tumca me-6 muxliT ganmtkicebuli samarTliani sasamarTlos 

ufleba gamoricxavs kanonmdeblis mxridan nebismier Carevas, garda imi-
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sa, romelic xdeba namdvilad saerTo interesis mizniT – samarTalwar-

moebaSi, romlis mizania davis Taobaze sasamarTlos gadawyvetilebis 

dadgena (ix. zemoT miTiTebuli gadawyvetilebebi saqmeebze Stran Greek 
Refi neries and Stratis Andreadis, punqti 49; Papageorgiou, punqti 37; da National 
& Provincial Building Society, Leeds Permanent Building Society and Yorkshire Building 
Society, punqti 112).

58. mocemul saqmeSi, zemoaRniSnuli saqmeebis msgavsad, sasamarT-

los ar SeuZlia ganixilos 1994 wlis 18 ianvris aqtis (kanoni #94-43) 

85-e muxlis Sinaarsis gavlena (efeqti) misi miRebis meTodsa da droSi 

moqmedebasTan erTad.

aqtis 85-e muxli pirdapir gamoricxavda moqmedebis sferodan im 

gadawyvetilebebs, romlebic ukve ZalaSi Sevida, Tumca gansazRvravda 

Cveulebrivi sasamarTloebisaTvis gadacemuli msgavsi saqmeebis piro-

bebs da Tanac ukuqceviTi ZaliT, ̀ miuxedavad amis sawinaaRmdego koleq-

tiuri an individualuri xelSekrulebebis debulebebisa, romlebic Za-

laSia aqtis gamoqveynebis momentisaTvis (ix. zemoT, punqti 45).

meores mxriv, 85-e muxli iyo `sazogadoebis janmrTelobisa da soc-

uzrunvelyofis~ Sesaxeb aqtis nawili (ix. zemoT, punqti 23). mimdi-

nareobda am aqtis saparlamento ganxilva da mxolod bezansonis saa-

pelacio sasamarTlos 1993 wlis 13 oqtombris gadawyvetilebis Semdeg 

Sevida cvlileba specialuri danamatis Sesaxeb.

da bolos, 85-e muxlma Zalze martivad daakanona procesis dros 

saxelmwifos mier gamoxatuli pozicia. sasamarTlo aRniSnavs, rom saqmis 

faqtobrivi garemoebebis ganmxilveli sasamarTloebis gadawyvetilebaTa 

umravlesoba ganmcxadebelTa sasargeblod iyo. aRsaniSnavia, rom mecis 

saapelacio sasamarTlom saqme gadawyvita Tavidan bolomde socuzrun-

velyofis ofisebis TanamSromelTa sasargeblod (ix. zemoT, punqti 35), 

kolmaris saapelacio sasamarTlom ki, kolmaris samewarmeo tribunalis-

gan gansxvavebiT, uaryo sarCelebi (ix. punqtebi 20, 38 da 41). amasTan, 

gansakuTrebiT unda aRiniSnos bezansonis saapelacio sasamarTlos spe-

cialuri roli, vinaidan man xelaxla ganixila saqme sakasacio sasamarT-

los 1992 wlis 22 aprilis gadawyvetilebebis Semdeg (ix. zemoT, punqte-

bi 19 da 12). bezansonis saapelacio sasamarTlos unda gadaewyvita dava 

faqtobriv garemoebebTan dakavSirebiT TviT sakasacio sasamarTlos 

mier manamde Camoyalibebul samarTlebriv CarCoebSi (ix. zemoT, pun-

qtebi 18 da 19). mihyveboda ra zedmiwevniT sakasacio sasamarTlos 1992 

wlis 22 aprilis gadawyvetilebebSi gansazRvrul sakiTxebs, bezanso-

nis saapelacio sasamarTlom daadgina, rom ar Camoyalibebula aranairi 

praqtika da uaryo saxelmwifos mier SeTavazebuli meTodi. man daadgina 

axali indeqsi da neba darTo socuzrunvelyofis organoebis zogierT 

TanamSromels, ganmeorebiT Seetana sarCeli; saapelacio sasamarTlom 

ganacxada, rom specialuri danamatis gamoangariSeba unda moxdes mini-

maluri xelfasis 6,1055%-is safuZvelze, vinaidan es procenti Seesaba-

meboda specialuri danamatis odenobas, romelic gamoiTvleboda 1953 

wels arsebuli erTeulis Tormetze gamravlebiT. es gadawyvetileba 
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sakiTxs naTels hfenda, amave dros, ar gascilda sakasacio sasamarT-

los mier dadgenil farglebs da ganmcxadebelTaTvis xelsayreli iyo, 

vinaidan aseTi gadawyvetilebis Sedegad TiTqmis gaormagda socuzrun-

velyofis organoebis mier faqtobrivad gadaxdili danamati; man ganamt-

kica, agreTve, mosarCeleebis ufleba, moeTxovaT ramdenime wlis gamav-

lobaSi gansxvavebis saxiT dagrovili davalianebis gadaxda (ix. zemoT, 

punqtebi 21-22).

59. sasamarTlo ver xsnis, Tu ratom iyo aucilebeli sakanonmdeb-

lo Careva winaaRmdegobrivi gadawyvetilebebis arsebobisas, rodesac 

procesi jer kidev ar iyo dasrulebuli. igi miiCnevs, rom aseTi gansx-

vavebebi damaxasiaTebelia safrangeTis msgavsi sasamarTlo sistemebi-

saTvis, romlebic eyrdnoba teritoriuli iurisdiqciis mqone pirveli 

instanciisa da saapelacio sasamarTloebis qsels. vinaidan sakasacio 

sasamarTlos roli swored isaa, rom gadaWras winaaRmdegobani qveda ins-

tanciis sasamarTloebis gadawyvetilebebs Soris, rTulia imis gansaz-

Rvra, Tu ra gadawyvetilebas miaRwevda igi [sakasacio sasamarTlo] ar-

sebuli winaaRmdegobrivi gadawyvetilebebis arsebobisas im SemTxvevaSi, 

Tu parlamenti ar miiRebda 1994 wlis 18 ianvris aqts.

sasamarTlos azriT, saqmis garemoebebi ar iZleva saSualebas, vamt-

kicoT, rom kanonmdeblis Careva winaswarganWvretadi iyo; piriqiT, isi-

ni ganamtkiceben mosazrebas, rom Tavdapirveli mizani Selaxuli iyo 

(ix. zemoT miTiTebuli gadawyvetileba saqmeze The National & Provincial 
Building Society, Leeds Permanent Building Society and Yorkshire Building Society, 
gv. 2362-63, punqtebi 110-12), vinaidan dava Seexeboda im xelSekrulebis 

gamoyenebas, romelic saTanado procedurebis Sesabamisad ganixiles da 

miiRes dainteresebulma damqiraveblebma da profkavSirebma.

sasamarTlo miiCnevs, rom saxelmwifos winaSe wamoWrili finan-

suri safrTxe (ix. zemoT, punqti 53), rac sakonstitucio sabWom pirda-

pir aRniSna gadawyvetilebis dasabuTebisas (ix. zemoT, punqti 26), ver 

amarTlebs kanonmdeblis mier davis gadaWris mizniT koleqtiuri 

xelSekrulebis mxareebis Secvlas. amasTan dakavSirebiT sasamarTlom 

aRniSna, rom mTavrobis gancxadebis Tanaxmad, Tu Setanili sarCelebi 

dakmayofildeboda, socuzrunvelyofis organoebi dakargavdnen 350 000 

000 franks, Tumca mas ar warmoudgenia SedarebiTi monacemebi, kerZod, 

9 000 TanamSromlis mTliani xarji da elzas-mozelis socuzrunvel-

yofis organoebSi jandacvaze danaxarjebis detalebi.

85-e muxlis miRebam arsebiTad gadawyvita dava. Sidasaxelmwifoeb-

rivi sasamarTloebis mier am debulebis gamoyenebam, gansakuTrebiT ki 

sakasacio sasamarTlos 1995 wlis 2 martis gadawyvetilebebSi, uazro-

bad aqcia procesis gagrZeleba.

komisiis msgavsad, sasamarTlo miiCnevs, rom sakonstitucio sabWos 

gadawyvetileba ar aris sakmarisi imis dasadgenad, namdvilad Seesaba-

meba Tu ara 1994 wlis 18 ianvris aqtis 85-e muxli konvencias (ix. zemoT, 

punqti 26).

zemoaRniSnulis gaTvaliswinebiT sasamarTlo miiCnevs, rom ar SeiZ-
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leba gansxvavebis daweseba im pirebs, romelTa saqmeze gadawyvetilebac 

ukve ZalaSi Sevida, da im pirebs Soris, romelTa saqmeze gadawyvetileba 

ZalaSi jer ar Sesula.

60. rac Seexeba mTavrobis gancxadebas, rom es ar yofila dava 

ganmcxadeblebsa da saxelmwifos Soris (ix. zemoT, punqti 54), vinaidan 

socuzrunvelyofis organoebi kerZo samarTlis safuZvelze Seqmnili 

iuridiuli pirebia, sasamarTlo aRniSnavs, rom socuzrunvelyofis or-

ganoebi axorcieleben sajaro samsaxuris funqcias da eqvemdebarebian 

socuzrunvelyofaze pasuxismgebeli ministris da ekonomikur saqmeTa 

da finansTa ministris zedamxedvelobas. garda imisa, rom axorcieleb-

da mniSvnelovan zedamxedvelobas, maT Soris zedamxedvelobas TanamS-

romelTa sxvadasxva kategoriis Sesaxeb xelSekrulebebisa (ix. zemoT, 

punqti 44), sasamarTlo aRniSnavs, rom prefeqti – saxelmwifos war-

momadgeneli departamentSi an regionSi – an socialuri saqmeebisa da 

janmrTelobis regionuli departamenti, romelic iyo zedamxedvelobis 

departamentis teritoriuli departamenti, sistematurad iyvnen Car-

Tulni procesis msvlelobaSi, rogorc mxareebi, mosarCeleebisa da maT 

damqiraveblebs Soris mimdinare davisas. franguli sistema, romelSic 

Sedis sazogadoebis momsaxurebis marTva, gaaCnia specialuri samTav-

robo uflebamosileba da eqvemdebareba saministros zedamxedvelobas, 

aris evropis sabWos wevri saxelmwifos rolisa da valdebulebebis 

gamoxatuleba misi mosaxleobis socialuri keTildReobis miznebisaT-

vis, rac SeiZleba gamomdinareobdes evropis socialuri qartiidan. Se-

sabamisad, SeuZlebelia, ar davaskvnaT, rom kanonmdebeli Caeria saqmeSi 

maSin, rodesac saxelmwifo iyo mimdinare procesis monawile.

61. Sesabamisad, dairRva konvenciis me-6 muxlis pirveli punqti 

samarTlian sasamarTlosTan dakavSirebiT.

II.  konvenciis me-6 muxlis pirveli punqtis 
savaraudo darRveva procesis xangrZlivobasTan 
dakavSirebiT

62. q-ni gonzalesi, q-ni mari, q-ni delakerie, b-ni Sreiberi, q-ni kerni, 

b-ni gontie, q-ni Sreiberi, q-ni memeto da b-ni kosuta amtkicebdnen, rom 

procesi ar Catarda gonivrul vadaSi, rogorc amas iTvaliswinebs kon-

venciis me-6 muxlis pirveli punqti.

63. komisiam gaiziara ganmcxadeblebis mosazreba, Tumca mTavroba 

acxadebda, rom  saqmis garemoebebidan ar gamomdinareobda aRniSnuli 

muxlis darRveva.

A. dro, romelic mxedvelobaSi unda iqnes miRebuli

64. sasamarTlo miiCnevs, rom konvenciis me-6 muxlis pirveli punqtiT 

gaTvaliswinebuli `gonivruli vadis~ gamosaTvleli periodi iwyeba 1990 
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wlis 17 da 28 agvistodan – kolmaris samewarmeo tribunalSi sarCelebis 

Setanis dRidan (ix. zemoT, punqti 37) da sruldeba 1996 wlis 18 ivniss 

sakasacio sasamarTlos gadawyvetilebis gamotaniT (ix. zemoT, punqti 43). 

Sesabamisad, procesi gagrZelda daaxloebiT 5 weli da 10 Tve.

B. procesis xangrZlivobis gonivruloba

65. procesis xangrZlivobis gonivruloba unda Sefasdes saqmis 

garemoebebisa da sasamarTlos precedentul samarTalSi Camoyalibe-

buli kriteriumebis gaTvaliswinebiT; gansakuTrebuli yuradReba unda 

mieqces saqmis sirTules da mosarCeleebisa da Sesabamisi saxelisufle-

bo organos qmedebas (ix. 1991 wlis 20 Tebervlis gadawyvetileba saqmeze 

The Vernillo v. France, seria A, # 198, gv. 12-13, punqti 30).

1. poziciebi sasamarTlos winaSe

66. ganmcxadeblebi miiCneven, rom kolmaris saapelacio sasamarT-

loSi mimdinare oTxwliani procesi, aseve daaxloebiT erTi weli saqmis gan-

xilva pirveli instanciis sasamarTloSi da sakasacio sasamarTloSi saqmis 

ganxilvis periodi gadametebulia. maTi ganmartebiT, saqme ar iyo rTuli 

da arc imis mtkiceba SeiZleba, rom maT daigvianes poziciebis wardgena, 

vinaidan amas gavlena ar mouxdenia winaswar CaniSnuli sxdomebis Tari-

Rebze meore da mesame instanciebSi. saqmis mosmena daniSna saapelacio 

sasamarTlom da am gadawyvetilebis safuZvelze gansazRvres mxareebma 

maTi momavali qmedebebis ganrigi. TariRis daniSvnisaTvis ar iyo aucile-

beli mxareTa mier werilobiTi dokumentebis winaswar wardgena, vinaidan 

sasamarTlo saqmes ganixilavda saapelacio saCivris safuZvelze da pro-

cesi zepiri iyo. ganmcxadeblebma aRniSnes, rom am saqmeze saapelacio 

saCivari Seitanes 1991 wlis 10 seqtembers, magram mxolod 1994 wlis 12 

ivliss dainiSna procesis Catarebis TariRi _ 1994 wlis 18 oqtomberi (ix. 

zemoT, punqti 40). Sesabamisad, mxareTa poziciebis Setanas azri hqonda 

mxolod 1994 wlis 12 ivliss; apelantebis mier wardgenili gancxadebebi 

eyrdnoboda 1994 wlis 18 ianvris aqts.

ganmcxadeblebi amtkicebdnen, rom Tu saapelacio sasamarTlo mecis 

saapelacio sasamarTlos msgavsad ar moicdida, sanam aqts miiRebdnen, 

aqtis miRebis momentisaTvis ukve gamotanili iqneboda sasamarTlos 

kanonier ZalaSi myofi gadawyvetileba, romlis aRsruleba SesaZlebeli 

iqneboda. amitom ganmcxadeblebma ganacxades, rom procesis gadamete-

buli xangrZlivobis Sedegad SesaZlebeli gaxda 1994 wlis 18 ianvris 

aqtis maT winaaRmdeg gamoyeneba.

67. mTavroba ar daeTanxma aseT analizs. man miiCnia, rom sasamarT-

loTa gansxvavebuli gadawyvetilebebis arsebobis gaTvaliswinebiT 

SeiZleba miviCnioT, rom saqme namdvilad rTuli iyo. sakasacio sa-

samarTlos gadawyvetileba ar hqonda gamotanili, rodesac kolmaris 

samewarmeo tribunalma gamoitana gadawyvetileba 1991 wlis 2 ivliss 
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(ix. zemoT, punqti 38). mxareebis mier wamoWrili yvela sakiTxi droebiT 

SeCerebuli iyo.

rac Seexeba ganmcxadebelTa qmedebas, mTavrobam ganacxada, rom samo-

qalaqo saqmeebSi mxareTa qmedeba gansakuTrebiT mniSvnelovania; procesis 

Catarebis iniciativa swored maTzea damokidebuli. ganmcxadebelTa war-

momadgenels ar warudgenia axsna-ganmarteba 1994 wlis 30 seqtembramde, 

anu procesis dawyebidan sami wlis Semdeg (ix. zemoT, punqti 40). procesis 

xangrZlivoba pirvel instanciaSi sruliad gonivruli iyo da sakasacio 

sasamarTloc gansakuTrebuli gulmodginebiT moqmedebda. saapelacio 

etapze procesis gaWimvaze pasuxismgebloba ganmcxadeblebs ekisrebaT.

68. komisiam miiCnia, rom procesi met-naklebad rTuli iyo; rac 

Seexeba mxareTa qmedebebs, procesis xangrZlivoba ar iyo gonivruli; 

yuradReba unda mieqces imas, rom garkveul periodebSi SeiniSneboda 

aqtiurobis Seneleba, razec, komisiis azriT, xelisuflebas ekisreboda 

pasuxismgebloba.

2.  sasamarTlos Sefaseba

(a)  saqmis sirTule

69. sasamarTlo miiCnevs, rom sasamarTlos mier gansaxilveli saqmis 

arsebiTi mxare namdvilad rTuli iyo, rasac adasturebda sakasacio sa-

samarTlos 1992 wlis 22 aprilis gadawyvetilebac (ix. zemoT, punqti 18).

(b)  ganmcxadebelTa qmedebebi

70.  sasamarTlo ar miiCnevs, rom ganmcxadeblebi pasuxismgebelni 

iyvnen procesis gawelvaze. kerZod, ganmcxadebelTa mier saapelacio 

saCivris Setanis dRes gavlena ar mouxdenia kolmaris saapelacio sa-

samarTlos mier procesis dagegmvaze (ix. zemoT, punqti 40).

(c)  sasamarTlo xelisuflebis qmedebani

71. sasamarTlo adgens, rom kolmaris saapelacio sasamarTloSi pro-

cesis xangrZlivoba iyo sami weli, rva Tve da rva dRe. miuxedavad imisa, 

rom saapelacio saCivari Seitanes 1991 wlis 10 seqtembers (ix. zemoT, 

punqti 39), saapelacio sasamarTlom ar daniSna mosmenis dRe 1994 wlis 12 

ivlisamde, anu TiTqmis sami weli (ix. zemoT, punqti 40). sasamarTlos az-

riT, aseTi dagvianebis damajerebeli axsna-ganmarteba aravis warmoudge-

nia. kolmaris saapelacio sasamarTlom specialur danamatTan dakavSire-

biT gadawyvetileba gamoitana 1993 wlis 23 seqtembers (ix. zemoT, punqti 

20), anu aRniSnul saqmeze saapelacio saCivris Setanidan daaxloebiT ori 

wlis Semdeg. amasTan, kolmaris saapelacio sasamarTlos gadawyvetileba 

gamotanili iqna 1995 wlis 18 maiss (ix. zemoT, punqti 41), anu 1994 wlis 

18 ianvris aqtis miRebidan daaxloebiT weliwadnaxevarSi.
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(d)  daskvna

72. yvela mtkicebulebis ganxilvis Sedegad sasamarTlo miiCnevs, 

rom dairRva me-6 muxlis pirveli punqtiT gaTvaliswinebuli `gonivru-

li vada~.

Sesabamisad, dairRva konvenciis me-6 muxlis pirveli punqti pro-

cesis xangrZlivobasTan mimarTebiT.

III. konvenciis me-13 muxlis savaraudo darRveva

73. ganmcxadeblebi miiCneven, rom 1994 wlis 18 ianvris aqtis (kano-

ni 94-43) 85-e muxlis miRebiT dairRva konvenciis me-13 muxli, romelic 

iTvaliswinebs:

`yvelas, visac daerRva am konvenciiT gaTvaliswinebuli uflebebi 

da Tavisuflebebi, unda hqondes samarTlebrivi dacvis efeqtiani sa-

Sualeba erovnuli xelisuflebisagan, Tundac es darRveva Caidinos 

pirma, romelic samsaxurebriv uflebamosilebas axorcielebda.~

74. zemoT, 61-e punqtSi Camoyalibebuli daskvnebis gaTvaliswinebiT 

sasamarTlo ar miiCnevs aucileblad gadawyvetilebis gamotanas aRniS-

nul sakiTxze.

IV. konvenciis 41-e muxlis gamoyeneba

75. konvenciis 41-e muxli iTvaliswinebs: 

`Tu sasamarTlo daadgens, rom dairRva konvencia da misi oqmebi, 

xolo Sesabamisi maRali xelSemkvreli mxaris Sidasaxelmwifoe-

brivi samarTali darRvevis mxolod nawilobrivi gamosworebis 

SesaZleblobas iZleva, saWiroebis SemTxvevaSi, sasamarTlo 

dazaralebul mxares samarTlian dakmayofilebas miakuTvnebs.~

A. ziani

76. ganmcxadeblebi amtkicebdnen, rom maT ganicades materialuri 

ziani im Tanxis saxiT, romelsac miiRebdnen, parlaments rom ar mieRo 

1994 wlis 18 ianvris kanoni. b-ni zelinski da b-ni pradali TavianT ma-

terialur zians afasebdnen TiToeuli 47 000 frangul frankad da ar 

mouTxoviaT raime aramaterialuri ziani. q-ni gonzalesi, q-ni mari, q-ni 

delakerie, b-ni Sreiberi, q-ni kerni, b-ni gontie, q-ni Sreiberi, q-ni 

memeto da b-ni kosuta TiToeuli moiTxovda 21 343 franks specialuri 

danamatis 5 wlis gadaxdasTan dakavSirebiT 1990 wlis 17 agvistodan da 
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22 257 franks – 1990 wlis 18 agvistodan 1995 wlis 30 noembramde ga-

dasaxdeli specialuri danamatis dasafarad da kidev 15 000 franks ka-

noniT dadgenili procentis saxiT. maT procesis gawelviT gamowveuli 

aramaterialuri zianis kompensacia Seafases 20 000 frankad da samar-

Talwarmoebis usamarTlobidan gamomdinare aramaterialuri zianis 

kompensacia – 50 000 frankad.

77. mTavrobam ar gamoxata mosazreba.

78. komisiis delegatma isurva, sakiTxi gadawyvetiliyo sasamarT-

los mier diskreciuli uflebamosilebis gamoyenebiT.

79. sasamarTlo aRniSnavs, rom samarTliani anazRaureba ganmcxadeb-

lebs SeiZleba mieniWoT mxolod imitom, rom maT ver isargebles  me-6 

muxliT gaTvaliswinebuli garantiebiT, maT Soris procesis gonivru-

li xangrZlivobiT q-ni gonzalesis, q-ni mari, q-ni delakeries, b-ni 

Sreiberis, q-ni kernis, b-ni gonties, q-ni Sreiberis, q-ni memetosa da 

b-ni kosutas SemTxvevaSi. rac Seexeba procesis samarTlianobas, sa-

samarTlo miiCnevs aramizanSewonilad, rom ganmcxadeblebma dakarges 

realuri SesaZlebloba (ix. 1985 wlis 12 Tebervlis gadawyvetileba saq-

meze The Colozza and Rubinat v. Italy, seria A, # 89, gv. 17, punqti 38). amas 

unda daematos aramaterialuri ziani, vinaidan mocemul saqmeSi darR-

vevis faqtis dadgena ar aris sakmarisi misagebeli garda b-ni zelins-

kisa da b-ni pradalisa, romelTac amasTan dakavSirebiT ganacxadi ar 

warudgeniaT. 41-e muxlis Sesabamisad samarTlianobis safuZvelze ana-

lizis Sedegad sasamarTlo aniWebs 47 000 franks b-n zelinskisac da b-n 

pradalsac da 80 000 franks TiToeuls danarCeni cxra ganmcxadeblidan 

nebismier zianTan dakavSirebiT.

B. xarjebi da danaxarjebi

80. yoveli ganmcxadebeli moiTxovda 30 000 franks warmomadgenlo-

bis mizniT gaweuli xarjebisa da danaxarjebisaTvis.

81. mTavrobam ar gamoxata mosazreba.

82. komisiis delegatma isurva, sakiTxi gadawyvetiliyo sasamarT-

los mier diskreciuli uflebamosilebis gamoyenebiT.

83. b-n zelinskisa da b-n pradals komisiisa da sasamarTlos wi-

naSe erTi da igive advokati warmoadgenda; rac Seexeba danarCen cxra 

ganmcxadebels, isini sargeblobdnen imave advokatis momsaxurebiT mxo-

lod mas Semdeg, rac didma palatam gadawyvita ori saqmis SeerTeba. Se-

sabamisad, mis xelT arsebul informaciaze dayrdnobiT da samarTliano-

bis principis gaTvaliswinebiT sasamarTlo aniWebs b-n zelinskisa da b-n 

pradals 30 000 franks komisiisa da sasamarTlos winaSe procesisaTvis 

da TiToeuls danarCeni ganmcxadeblebidan 4 000 franks.

C. sauravi

84. sasamarTlos xelT arsebuli informaciis Tanaxmad, gadaw-
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yvetilebis gamotanis dRes kanoniT gaTvaliswinebuli saprocento ga-

nakveTi safrangeTSi aris 3,47% weliwadSi.

xsenebulidan gamomdinare sasamarTlo erTxmad

1.  adgens, rom dairRva konvenciis me-6 muxlis pirveli punqti sa-

samarTlo procesis samarTlianobasTan dakavSirebiT;

2.  adgens, rom dairRva konvenciis me-6 muxlis pirveli punqti proce-

sis xangrZlivobasTan dakavSirebiT q-ni gonzalesis, q-ni maris, q-ni 

delakeries, b-ni Sreiberis, q-ni kernis, b-ni gonties, q-ni Sreiberis, 

q-ni memetosa da b-ni kosutas mimarT;

3.  adgens, rom ar aris aucilebeli gadawyvetilebis gamotana konven-

ciis me-13 muxlis Sesabamisad warmodgenil saCivarze;

4.  adgens, rom:

(a)  mopasuxe saxelmwifom sami Tvis vadaSi unda gadauxados 47 000 (or-

mocdaSvidi aTasi) franguli franki b-n zelinskisa da b-n pradals ma-

terialuri zianisaTvis, 80 000 (oTxmoci aTasi) franguli franki - q-n 

gonzaless, q-n maris, q-n delakeries, b-n Sreibers, q-n kerns, b-n gon-

ties, q-n Sreibers, q-n memetos da b-n kosutas materialuri da aramate-

rialuri zianisaTvis, agreTve, 30 000 (ocdaaTi aTasi) franguli franki 

b-n zelinskisa da b-n pradals da 4 000 (oTxi aTasi) franguli franki 

TiToeuls cxra ganmcxa-deblidan xarjebisa da danaxarjebisaTvis;

(b) aRniSnul Tanxebs samTviani vadis gasvlis Semdeg gadaxdis dasrule-

bamde daericxos procenti weliwadSi 3,47%-is odenobiT;

5. uaryofs samarTliani dakmayofilebis Sesaxeb Txovnis darCenil 

nawils.

Sesrulebulia inglisur da frangul enebze, gacxadebulia Ria 

mosmenaze adamianis uflebaTa SenobaSi, strasburgSi, 1999 wlis 28 oq-

tombers.

lucius vildhaberi,   mod de bor-bukikio,

       Tavmjdomare        registratoris moadgile

konvenciis 45-e muxlis me-2 punqtisa da sasamarTlos wesebis Sesa-

bamisad am gadawyvetilebas Tan erTvis mosamarTle bakes Tanmxvedri 

mosazreba.

l.v.

m.b. 
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mosamarTle bakes Tanmxvedri mosazreba

(Targmani)

me xma miveci am gadawyvetlebas, romelic dabalansebul pasuxs iZle-

va principul sakiTxze _ Seesabameba Tu ara konvencias kanonebi, romle-

bic akanonebs arsebul praqtikas (lois de validation), da Semdeg mkacrad, 

Tumca logikurad iyenebs am princips mocemul saqmesTan dakavSirebiT.

1. zogad sakiTxze sasamarTlo konvenciis me-6 muxlis pirvel punq-

tze dayrdnobiT ganamtkicebs princips, rom kanonmdebeli ar unda Caeri-

os imgvarad, rom ukuqceviTi ZaliT gansazRvros an Secvalos samarT-

lebrivi urTierToba da gavlena moaxdinos davis Taobaze sasamarTlo 

gadawyvetilebaze; Tumca sasamarTlo gamonakliss uSvebs im saqmeebze, 

sadac aseTi Careva aucilebelia saerTo interesis gadaudebeli mize-

ziT. sasamarTlo kidev erTxel adasturebs Tavissave gadawyvetilebas 

adrindel saqmeebSi, romlebSic gancxadebuli iyo, rom kanonmdebeli ar 

unda Caerios samarTalwarmoebis ganxorcielebaSi (1994 wlis 9 ivnisis 

gadawyvetileba saqmeze Stran Greek Refi neries and Stratis Andreadis v. Greece, 
seria A # 301-B, da Papageorgiou v. Greece, 1997 wlis 22 oqtombris 

gadawyvetileba, moxsenebebi ganaCenebisa da gadawyvetilebebis Sesa-

xeb 1997-VI), aseve im ideas, rom aseTi Careva SeiZleba gamarTlebuli 

iyos saerTo interesiT (1997 wlis 23 oqtombris gadawyvetileba saq-

meze National & Provincial Building Society, Leeds Permanent Building Society and 
Yorkshire Building Society v. the United Kingdom case, moxsenebebi 1997-VII); aseT 

safuZvels sasamarTlo afasebs saqmis winaistoriisa da garemoebebis 

gaTvaliswinebiT da igi SeiZleba miCneuli iqnes ufro legitimurad da 

individis uflebebTan SedarebiT upiratesoba mieniWos.

2. mocemul saqmeSi kanonmdeblis Carevis (1994 wlis 18 ianvris aqtis 

85-e muxli) ZiriTadi, Tu erTaderTi ara, mizezi iyo winaaRmdegobrivi 

sasamarTlo precedentebisa faqtobriv mxareze kolmarisa da bezanso-

nis saapelacio sasamarTloebSi; am ukanasknelma gadawyvetileba gamoi-

tana mecis saapelacio sasamarTlos gadawyvetilebis gauqmebis Semdeg. 

Cemi azriT, kanonmdeblis CarevaSi gadamwyveti roli ar Seusrulebia am 

sasamarTloebis mier gamotanili gadawyvetilebis Sedegad socuzrun-

velyofis organoebze SesaZlo finansuri valdebulebebis dakisrebas.

rodesac SeuZlebelia, sakasacio sasamarTlom gamoasworos situ-

acia, pirveli instanciis da saapelacio sasamarTloebis mier gamota-

nili winaaRmdegobrivi gadawyvetilebebi rasakvirvelia ganacvifrebs, 

aRaSfoTebs an gaaognebs sazogadoebas, Tumca es aris sasamarTloebis 

decentralizebuli sistemis safasuri; am sistemis uzenaesi zedamxedve-

lia sakasacio sasamarTlo, romelic srul Tavisuflebas aniWebs tri-

bunalebsa da saapelacio sasamarTloebs faqtobrivi garemoebebis Se-

fasebisas da gadawyvetilebas iRebs mxolod samarTlebriv sakiTxebze. 

Sesabamisad, evropuli sasamarTlo ase martivad, anu racionalurobisa 

da samarTalwarmoebis ideis abstraqtuli gamoyenebis safuZvelze, ver 
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miiCnevs, rom winaaRmdegobrivi gadawyvetilebebis arseboba aris saerTo 

interesis aucilebeli moTxovna, romelsac SeuZlia gaamarTlos kanon-

mdeblis mxridan amgvari Careva.

Tumca SeiZleba arsebobdes sruliad udavo mizezebi aseTi Care-

vis gasamarTleblad zogierT droebiT da geografiul garemoSi, sadac 

winaaRmdegobrivi gadawyvetilebebis Sedegi realobaSi samarTlianobis 

darRvevaa, magaliTad, rodesac winaaRmdegobrivi gadawyvetilebebis 

aRsruleba fizikurad SeuZlebelia an, Tu mTlianad SeuZlebeli ara, 

gamoiwvevs mxareTa poziciebSi aSkara uTanasworobas.

es saqme swored aseTi magaliTia. 1988 wels elzas-mozelis socuz-

runvelyofis adgilobriv organoTa TanamSromlebma gaasaCivres ram-

denime samewarmeo sasamarTlos winaSe meTodi, romelsac samsaxurebi 

iyenebdnen 15 wlis ganmavlobaSi 1953 wlis xelSekrulebiT SemoRebuli 

specialuri danamatis dasaTvlelad. 1992 wlis aprilSi sakasacio sa-

samarTlom gaauqma mecis saapelacio sasamarTlos gadawyvetileba zo-

gierT am saqmesTan dakavSirebiT, miiCnia ra, rom 1953 wlis xelSekrule-

ba aRar gamoiyeneboda Tavdapirveli formiT, da daadgina, rom saqme 

xelaxla unda ganixilos saapelacio sasamarTlom imis gadasawyvetad, 

arsebobda Tu ara dadgenili praqtika (socuzrunvelyofis organoe-

bis mier didi xnis ganmavlobaSi gamoTvlis am meTodis gamoyenebiT) da 

Tu aseTi praqtika ar arsebobda, maSin gamoTvlis meTodis dasadgenad. 

1993 wlis seqtemberSi kolmaris saapelacio sasamarTlom daadgina, rom 

arsebobda praqtika, romlis mixedviTac socuzrunvelyofis ofisebi ix-

didnen danamats, Tumca oqtomberSi bezansonis saapelacio sasamarTlom 

daadgina amis sawinaaRmdego, anu rom ar iyo Camoyalibebuli aranairi 

praqtika, da gansazRvra gamoTvlis axali meTodi; Sesabamisad, gamotani-

li iqna ori gadawyvetileba, romelTa gasaCivreba SeiZleboda da rom-

lebic sxvadasxvanairad afasebdnen erTsa da imave faqts, anu arsebobda 

Tu ara praqtika. am etapze, ra Tqma unda, arsebobda gaumarTlebeli 

araTanaswori mdgomareoba elzas-mozelis socuzrunvelyofis organo-

Ta TanamSromlebs Soris danamatTan dakavSirebiT imis mixedviT, maT 

saqmes bezansonis saapelacio sasamarTlo ganixilavda Tu kolmaris saa-

pelacio sasamarTlo. rogor unda gamoeyenebinaT socuzrunvelyofis 

organoebs aseTi gansxvavebuli gadawyvetilebebi praqtikaSi?

warmoadgenda es situacia 1993 wlis Semodgomaze saerTo interesis 

gadaudebel safuZvels kanonmdeblis CarevisaTvis? Cemi azriT, es ase 

iqneboda, kanonmdebeli rom erTaderTi yofiliyo, visac SeeZlo situa-

ciis gamosworeba; Tumca mxareebs kvlav SeeZloT sakasacio sasamarT-

losaTvis mimarTva swored winaaRmdegobrivi gadawyvetilebebis arse-

bobis gamo. Sesabamisad, sirTulis gadalaxva sasamarTlos meSveobiT 

SesaZlebeli iyo, rac gamoasworebda samarTlianobis darRvevas. swored 

am mizezis gamo iyo, rom 1993 wlis Semodgomaze mecisa da kolmaris sa-

samarTloebis mier gamotanili winaaRmdegobrivi gadawyvetilebebi ar 

warmoadgenda sakmaris mizezs kanonmdeblis CarevisaTvis; amasTan, unda 

gvaxsovdes, rom miuxedavad aseTi dabneulobisa, TviT winaaRmdegoba 
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gadawyvetilebebs Soris ar iwvevda finansur sirTuleebs socuzrunvel-

yofis organoebisaTvis.


