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belevicki ruseTis winaaRmdeg

adamianis uflebaTa evropuli sasamarTlo

mexuTe seqcia

saqme belevicki ruseTis winaaRmdeg

CASE OF BELEVITSKIY v. RUSSIA

 (ganacxadi #72967/01)

gadawyvetileba

strasburgi

2007 wlis 1 marti

saboloo

01/06/2007

es gadawyvetileba saboloo gaxdeba konvenciis 44-e muxlis 
me-2 punqtiT gaTvaliswinebul SemTxvevebSi. igi SeiZleba 

daeqvemdebaros redaqciuli xasiaTis Sesworebebs.
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adamianis uflebaTa evropuli sasamarTlo

saqmeze “belevicki ruseTis winaaRmdeg”,
(Belevitskiy v. Russia)

adamianis uflebaTa evropuli sasamarTlos palatam (mexuTe 
seqcia) Semdegi SemadgenlobiT:

b-ni p. lorenceni, Tavmjdomare,
q-ni s. botuCarova,
b-ni k. iungvierti,
b-ni r, maruste,
b-ni a. kovleri,
b-ni h. borego-borego,
q-ni r. iaegeri, mosamarTleebi
da q-ni k. vesterdieki, seqciis mdivani,

moiTaTbira 2007 wlis 5 Tebervals da 

imave dRes miiRo Semdegi gadawyvetileba:
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procedura

1. saqmes momdinareobs ganacxadidan (#72967/01) ruseTis fede-
raciis winaaRmdeg, romelic sasamarTloSi Semotanilia adamianis 
uflebaTa da ZiriTad TavisuflebaTa dacvis evropuli konvenciis 
(“konvencia”) 34-e muxlis safuZvelze ruseTis moqalaqis, b-ni roman 
sergeis Ze belevickis (“ganmcxadebeli”) mier 2001 wlis 20 ivliss.

2. ganmcxadebels, romelic uzrunvelyofili iyo iuridiuli 
daxmarebiT, sasamarTloSi warmoadgendnen moskovSi moRvawe ad-
vokatebi _ q-ni k. moskalenko da q-ni e. lipsteri. ruseTis mTavro-
bas (“mTavroba”) warmoadgenda b-ni laptevi, ruseTis federaciis 
warmomadgeneli adamianis uflebaTa evropul sasamarTloSi.

3. ganmcxadebeli Cioda, rom igi policiis muSakebis mxridan ara-
saTanado mopyrobas daeqvemdebara, rom es mopyroba araadamianuri 
mopyrobis tolfasi iyo, rom mis mimarT mopyroba iyo ukanono da 
gadaWarbebulad xangrZlivi, da rom man ver isargebla samarTliani 
sasamarTlos garantiebiT. 

4. 2004 wlis 19 oqtombers sasamarTlom gadawyvita mTavrobisT-
vis Seetyobinebina ganacxadis Sesaxeb. konvenciis 29-e muxlis me-3 
punqtis safuZvelze man gadawyvita erTdroulad ganexila ganacxa-
dis arsebiTi mxare da misi dasaSveboba.

5. mTavroba dasaSvebobisa da arsebiTi mxaris erToblivad 
ganxilvis winaaRmdegi iyo. sasamarTlom ganixila mTavrobis  
protesti da igi ar daakmayofila.
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faqtebi

I. saqmis garemoebebi

6. ganmcxadebeli daibada 1981 wels da cxovrobs moskovSi.

a. ganmcxadeblis dakaveba da sapatimroSi moTavseba 

7. 2000 wlis 11 oqtombers moskovis ramenskis raionuli policiis 
operatiulma muSakebma _ ‘i’-m da ‘k’-m ganmcxadebeli daakaves luJ-
nikis bazarze, narkotikebTan dakavSirebuli eWvis safuZvelze. igi 
amoicno batonma ‘e’-m, rogorc piri, romelmac mas heroini mihyida. 
dakavebis zusti dro mxareebs Soris davis sagani iyo. ganmcxadebeli 
miuTiTebda, rom igi daaxloebiT 12 saaTze daakaves, xolo mTavroba 
acxadebda, rom es dRis 4 saaTsa da 30 wuTze moxda. 

8. 6 saaTsa da 50 wuTze policiis ganyofilebaSi ganmcxadebeli 
gaCxrika policiis oficerma ‘r’-m, ori mowmis (ponyatye) Tandaswre-
biT. mas upoves patara paketi 0,004 grami heroiniT. 

9. ganmcxadeblis dakavebis oqmi momdevno dRis 11 saaTsa da 50 
wuTze Seadgines. imave dRes gamomZiebelma ganmcxadeblis sagamo-
Ziebo izolatorSi moTavsebis brZaneba gamosca. brZanebaSi miTiTe-
buli ar iyo patimrobis periodi (Sesabamisi samarTlebrivi debule-
bebi ix. qvemoT, 51-e punqtSi).

10. daudgenel dRes Sedga ganmcxadeblisa da batoni ‘e’-is dapiris-
pireba. dapirispirebas eswreboda ganmcxadeblis advokati. batonma ‘e’-
m daadastura Tavisi Cveneba, rom heroini ganmcxadeblisagan SeiZina. 

Bb. ganmcxadeblis mimarT savaraudo arasaTanado 
mopyroba

11. ganmcxadebeli amtkicebda, rom 2000 wlis 11 oqtombers ramen-
skis raionuli policiis ganyofilebaSi mas policiis muSakebma sce-
mes. mTavroba uaryofda am gancxadebas.

12. samedicino daskvnidan, romelic me-8 klinikis travmatolo-
giurma ganyofilebam 2000 wlis 24 oqtombers gasca, gamomdinare-
obs, rom 2000 wlis 13 oqtombers, dRis 3 saaTsa da 10 wuTze ganmcxa-
debeli samedicino SemowmebisTvis miiyvanes ramenskis raionuli 
policiis ganyofilebis muSakebma. samedicino Semowmebis Sedegad 
dadginda “hematoma marcxena meoTxe da meeqvse neknebs Soris, hema-
toma welis areSi, naWdevi marcxena muxlis saxsarSi”.
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13. 2000 wlis 18 dekembers nikulinskis raionuli prokuraturis 
ufrosma TanaSemwem miiRo dadgenileba ganmcxadeblis mimarT ara-
saTanado mopyrobasTan dakavSirebiT mis saCivarze sisxlissamarT-
lebrivi devnis ardawyebis Sesaxeb. erTgverdiani dadgenilebis ar-
gumentebi efuZneboda p oliciis oficrebis _ ‘r’-is, ‘i’-is da ‘k’-is 
Cvenebebs, romlebic ganmcxadeblis dakavebasa da CxrekaSi monawi-
leobdnen. isini ganmcxadebelze raime fsiqologiuri an fizikuri 
zemoqmedebis faqtebs uaryofdnen.

14. 2000 wlis 18 dekembris dadgenileba ganmcxadeblis ad-
vokatebma moskovis qalaqis prokuroris moadgilesTan gaapro-
testes. isini amtkicebdnen, rom 2000 wlis 24 oqtombris samedi-
cino daskvnasTan dakavSirebiT raime mokvleva ar Catarebula. 
moskovis qalaqis prokurorma damatebiTi mokvlevis Catarebis 
brZaneba gasca.

15. 2001 wlis 29 marts ufrosma TanaSemwem miiRo kidev erTi dad-
genileba sisxlis samarTlis saqmis ardawyebis Taobaze. dasabuTeba-
Si aRniSnuli iyo Semdegi:

“damatebiTi mokvlevis dros nikulinskis raionulma prokuraturam 
Seiswavla samedicino daskvna, romelSic miTiTebulia, rom 2000 wlis 13 
oqtombers [ganmcxadebeli] miiyvanes samedicino ganyofilebaSi, sadac ... 
dafiqsirda fizikuri dazianebebi.

krilatskoes raionuli policiis ganyofilebis ufrosis, batoni ‘z’-
is mier gacemuli cnobidan Cans, rom sagamoZiebo izolatorSi moTavse-
bisas ganmcxadebeli janmrTelobas ar uCioda, ris Sesaxebac man werilo-
biTi SeniSvna Cawera samedicino furcelSi.

garda amisa, TanaSemwe prokuroris mier [ganmcxadeblis] damatebiTi 
dakiTxvisas, romelic advokatis [gvari ar ikiTxeba] TandaswrebiT mis 
sakanSi moTavsebamde Catarda, [ganmcxadebelma] ganmarta, rom policiis 
oficrebs masze zewola ar mouxdeniaT da rom man aRiareba nebayoflo-
biT misca. mas raime saCivari policiis oficrebis mimarT ara aqvs.

Segrovebuli masalebis Seswavlis safuZvelze me vaskvni, rom [gan-
mcxadeblis] saCivrebi, rom masze ganxorcielda fsiqologiuri da fi-
zikuri Zaladoba policiis oficrebis mxridan, obieqturad ar dadas-
turda. SeuZlebelia dadgindes garemoebebi, romelTa drosac man miiRo 
fizikuri dazianebebi, romelTa Sesaxebac samedicino daskvnaSia miTi-
Tebuli, radgan mas am dazianebebis Sesaxeb TanaSemwe prokurorTan ara-
feri uTqvams da radgan [im dros] mas raime xiluli ziani ar aReniSneboda 
da arc janmrTelobas uCioda.”

g. pirveli sasamarTlo procesi 

16. 2000 wlis 9 dekembers gamoZieba dasrulda da saqme, sabral-
debo daskvnis sabolood dasamtkiceblad, nikulinskis raionul 
prokuraturas gadaeca.
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17. 2000 wlis 13 dekembers ganmcxadeblisa da b-ni ‘e’-is saqme gan-
saxilvelad moskovis nikulinskis raionul sasamarTlos gadaeca. 

18. 2001 wlis 4 ianvars moskovis nikulinskis raionulma sasamarT-
lom saqmis masalebi miiRo.

19. 2001 wlis 11 ianvars moskovis nikulinskis raionulma sasamarT-
lom winasasamarTlo dadgenileba miiRo. dadgenileba iyo erTgver-
dian nabeWdi forma, romelSic TariRi, ganmcxadeblisa da meore bral-
debulis gvarebi da maT mimarT wayenebuli braldeba xeliT aris Cawe-
rili. Sesabamis nawilSi miTiTebulia Semdegi (nabeWdi Canaweri moce-
mulia Cveulebrivi SriftiT, xolo xeliT minaweri _ daxriliT):

“nikulinskis raionuli sasamarTlo uflebamosilia ganixilos saqme; 
Segrovebuli mtkicebulebebi sakmarisia saqmis gansaxilvelad; sabral-
debo daskvna Sedgenilia sisxlis samarTlis saproceso kanonmdeblobis 
Sesabamisad; braldebulebis mimarT gamotanili aRkveTis RonisZiebis 
gauqmebis an Secvlis safuZvlebi ar arsebobs; braldebuls an mesame mxa-
reebs Suamdgomloba ar warmoudgeniaT.

vinaidan saqmis gamoZieba Catarda rsfsr-is sisxlis samarTlis 
saproceso kodeqsis Sesabamisad da braldebulebis _ batoni ‘e’-is da 
[ganmcxadeblis] uflebebi daculia da vinaidan ar arsebobs sasamarT-
lo ganxilvis xelSemSleli mizezebi, sasamarTlo 

adgens _

b-ni ‘e’-is da [ganmcxadeblis] mimarT sisxlis samarTlis sa-
qmis ganxilva dainiSnos ... 2001 wlis 23 ianvars ... prokuroris, 
advokatis monawileobiT.

aRkveTis RonisZieba _ erTi da igivea TiToeuli bral debulis 
mimarT...”

dadgenileba miRebul iqna ganmcxadeblis da misi advokatis 
dauswreblad da sxdomis oqmis asli maT ar miuRiaT.

20. 2001 wlis 23 ianvars sxdoma erTi kviriT gadaido ganmcxade-
blis advokatis gamoucxadeblobis gamo.

21. 2001 wlis 30 ianvars raionulma saamarTlom saqmesTan daka-
vSirebiT winaswari sxdoma gamarTa. dacvis mxarem sasamarTlos wi-
naSe daayena Suamdgomloba sasamarTlo procesamde ganmcxadeblis 
gaTavisuflebis Sesaxeb. sasamarTlom Txovna ar daakmayofila. das-
kvnaSi aRniSnulia Semdegi:

“sasamarTlom moismina procesSi monawile mxareTa mosazrebebi da 
prokuroris gancxadeba, romelmac iTxova, ar dakmayofilebuliyo 
Suamdgomloba [ganmcxadeblis] gaTavisuflebis Sesaxeb, da miaCnia, rom 
ar arsebobs [ganmcxadeblis] mimarT gamotanili aRkveTis RonisZiebis 
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Secvlis safuZvlebi, radgan [ganmcxadebels] wayenebuli aqvs sisxlis 
samarTlis braldeba, romelic miekuTvneba gansakuTrebiT seriozul 
danaSauls da isjeba Tavisuflebis aRkveTiT, da [radgan] sasamarTlos 
jer bolomde ar Seuswavlia braldebis mxaris mier Segrovebuli mtki-
cebulebebi.”

22. 2001 wlis 5 da 22 Tebervals ganmcxadeblis advokatebma es dad-
genileba gaasaCivres. isini acxadebdnen, rom ganmcxadebels hqonda 
mudmivi sacxovrebeli adgili moskovSi da igi adre nasamarTlevi ar 
yofila, aseve ar arsebobda raime safuZveli varaudisTvis, rom igi 
daemaleboda marTlmsajulebas. isini agreTve miuTiTebdnen, rom 
braldebulis patimroba 11 da 12 oqtombers arc dafiqsirebuli 
iyo da arc nebadarTuli. garda amisa, ganmcxadebels patimroba mie-
saja mxolod ori TviT da, Sesabamisad, misi patimroba 2000 wlis 12  
dekembris Semdeg ukanono iyo.

23. 2001 wlis 5 marts moskovis saqalaqo sasamarTlom ZalaSi da-
tova 2001 wlis 30 ianvris dadgenileba. igi miuTiTebda:

“sisxlis samarTlis saproceso kodeqsis Sesabamisad, winaswari 
patimroba ganisazRvreba ori TviT.

rogorc arsebuli masalebidan Cans, sisxlis samarTlis saqme 
daiwyo 2000 wlis 12 oqtombers da imave dRes [ganmcxadebeli] moaTa-
vses sapatimro dawesebulebaSi; [2000 wlis] 9 dekembers [ganmcxade-
beli] gadaiyvanes moskovis nikulinskis raionul prokuraturaSi, 
sadac gadaigzavna misi saqmis masalebi. Sesabamisad, gamoZiebis pe-
riodSi ar darRveula sisxlis samarTlis saproceso kodeqsis 97-e 
muxli da saCivarSi miTiTebuli argumentebi imasTan dakavSirebiT, 
rom patimroba 2000 wlis 12 dekembris Semdeg ukanono iyo, saqmis  
masalebiT ar dasturdeba.

sisxlis samarTlis saproceso kodeqsis 96-e muxlis me-2 punqtis Se-
sabamisad, pirebs, romlebsac [narkotikebTan dakavSirebuli] sisxlis 
samarTlis danaSaulis Cadena edebaT bralad, aRkveTis RonisZiebad Sei-
Zleba SeefardoT winaswari patimroba mxolod danaSaulis seriozulobis 
safuZvelze; amasTan dakavSirebiT sasamarTlo mxars uWers pirveli ins-
tanciis sasamarTlos daskvnas aRkveTis RonisZiebis Secvlis safuZvle-
bis ararsebobasTan dakavSirebiT da am dakvnas kanonierad miiCnevs.”

24. 2001 wlis 26 aprils ganmcxadeblis advokatebma kidev erTi 
Suamdgomloba daayenes saqmis mwarmoebeli sasamarTlos winaSe gan-
mcxadeblis sasamarTlo procesamde gaTavisuflebis moTxovniT. 
sasamarTlom Suamdgomloba ar daakmayofila. 2001 wlis 3 maiss ua-
ris Sesaxeb dadgenileba kvlav gaasaCivres moskovis saqalaqo sa-
samarTloSi. ar Cans, rom raime pasuxi miiRes.

25. 2001 wlis 26 ivniss nikulinskis raionulma sasamarTlom, saku-
Tari SuamdgomlobiT, ganmcxadeblis winaswari patimrobis vada ga-
agrZela kidev sami TviT, an im dromde, sanam ar Seiswavlidnen waye-
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nebuli braldebis arsebiT mxares, raki daaskvna, rom misi gaTavisu-
fleba “mniSvnelovnad SeuSlida xels saqmis detalur, srulyofil 
da obieqtur Seswavlas”.

26. 2001 wlis 5 ivliss moskovis nikulinskis raionulma sasamarT-
lom ganmcxadeblisa da batoni ‘e’-is mimarT gamamtyunebeli ganaCe-
ni gamoitana narkotikebTan dakavSirebuli danaSaulis gamo. b-ni ‘e’ 
amnistiis aqtis safuZvelze sasjelisagan gaaTavisufles. ganmcxa-
debels miesaja eqvsi wliT da eqvsi TviT patimroba sasjelis mkacri 
reJimis koloniaSi moxdiT.

27. 2001 wlis 17 oqtombers moskovis saqalaqo sasamarTlom ga-
auqma sasjeli arsebiTi da proceduruli safuZvlebiT da saqme 
xelaxali ganxilvisTvis sxva sasamarTlo Semadgenlobas gadasca. 
saqalaqo sasamarTlom ganmcxadeblis patimrobaSi datovebis brZa-
neba gasca, Tumca am gadawyvetilebis argumentebze ar miuTiTebia. 

dD. meore sasamarTlo procesi

28. 2001 wlis 3 dekembers sasamarTlo procesi gadaido batoni 
‘e’-is da mowmeTa gamoucxadeblobis gamo.

29. 2001 wlis 18 dekembers sxdoma ar gaimarTa, radgan mosamarT-
leTa Semadgenloba sxva sisxlis samarTlis saqmes ixilavda.

30. 2001 wlis 19 dekembers ganmcxadeblis advokatma saCivari Sei-
tana nikulinskis raionuli sasamarTlos Tavmjdomaris saxelze. 
igi Cioda wina sxdomebis gadadebis gamo, aseve imasTan dakavSirebiT, 
rom ganmcxadeblis gaTavisuflebis moTxovnis sakiTxi arsebiTad 
ar iqna ganxiluli. igi agreTve miuTiTebda ganmcxadeblis patimro-
bis araadamianur pirobebze. ar Cans, rom aRniSnulTan dakavSirebiT 
raime pasuxi miiRes.

31. 2002 wlis 10 ianvars sxdoma gadaido Tavmjdomare mosamarT-
lis avadmyofobis gamo.

32. 2002 wlis 21 ianvars sasamarTlom ganixila gaTavisufle-
bis moTxovna da ar daakmayofila igi. mowmeTa gamoucxadeblobis 
gamo sxdoma 2002 wlis 4 Tebervlamde gadaido. 2002 wlis 27 ianvars 
ganmcxadebelma uaris Sesaxeb dadgenileba moskovis saqalaqo sa-
samarTloSi gaasaCivra. ar Cans, rom es saCivari ganxilul iqna.

33. 2002 wlis 4 Tebervals sasamarTlom ar daakmayofila gaTavi-
suflebis kidev erTi moTxovna. sasamarTlos sxdoma 2002 wlis 12 Te-
bervlamde gadaido batoni ‘e’-is da mowmeTa gamoucxadeblobis gamo. 

34. 2002 wlis 12 Tebervals da 5 da 19 marts mowmeTa gamoucxadeb-
lobis gamo sxdomebi kvlav gadaido.

35. 2002 wlis 17 aprils sasamarTlo sxdoma gaimarTa. procesze 
mousmines ganmcxadebels, dacvis mowmes da gamoaqveynes im mowmeTa 
Cvenebebi, romlebic ver gamocxaddnen, b-ni ‘e’-is CaTvliT.
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36. 2002 wlis 18 aprils ganmcxadebeli damnaSaved iqna cnobili 
da mas Seefarda eqvsi wliTa da eqvsi TviT patimroba sasjelis mka-
cri reJimis koloniaSi moxdiT da qonebis konfiskaciiT. ganmcxade-
blis mimarT policiis oficerTa arasaTanado mopyrobasTan daka-
vSirebiT sasamarTlom Semdegi daskvna gaakeTa: 

“mowmeebis _ ‘er’-is da ‘g’-is Cvenebebi [romlebmac Cvenebebi misces], 
rom [ganmcxadebeli] dakavebis dros akuratulad iyo Cacmuli, aseve mow-
me ‘ge’-is Cveneba [romelmac Cveneba misca], rom piradi Cxrekis dros [gan-
mcxadeblis] tanisamosi WuWyiani iyo da igi mawanwalasaviT gamoiyurebo-
da, sasamarTlos azriT, ver adasturebs im faqts, rom [ganmcxadebelze] 
ganxorcielda fizikuri zewola policiis oficerTa mxridan, radgan es 
gancxadeba sasamarTlom sxdomaze ganixila da usafuZvlod cno; [es das-
kvna] gamyarebulia [policiis oficrebis] ‘r’-is, ‘i’-is, ‘k’-is, ‘b’-is, ‘mi’-
is da ‘mu’-is CvenebebiT da [gancxadeblis] saCivrebze sisxlis samarTlis 
saqmis araRZvris Sesaxeb dadgenilebiT...

2002 wlis 13 seqtembers gacemuli samedicino daskvnidan gamomdi-
nareobs, rom travmatologiuri ganyofilebis eqimma [ganmcxadebeli] 
gasinja da daadgina dazianebebi... sasamarTlos winaSe [ganmcxadebelma] 
Cveneba misca, rom es dazianebebi mas policiis oficrebma miayenes. Tum-
ca sasamarTlos sxdomaze dadginda, rom mis mimarT raime fizikuri an 
fsiqikuri zewola ar ganxorcielebula; aqedan gamomdinare, sasamarT-
lo askvnis, rom 2000 wlis 13 oqtombers dafiqsirebuli dazianebebi [gan-
mcxadebelma] miiRo ara mis mier aRweril garemoebebSi, aramed sxva gziT, 
romelic dakavSirebuli ar aris [ganmcxadeblis] dakavebasTan da mis mi-
marT sisxlis samarTlis saqmis warmoebasTan.”

37. narkotikebis Senaxvasa da gayidvaSi ganmcxadeblis damnaSaved 
dadgenisas raionuli sasamarTlo daeyrdno nivTier mtkicebule-
bas (ganmcxadeblisgan amoRebuli patara paketi heroiniT), b-ni ‘e’-
is Cvenebas, romelsac amyarebda policiis muSakTa Cvenebebi, Cxre-
kis damswre piris Cvenebas da ganmcxadeblisa da b-ni ‘e’-is dapiris-
pirebis oqms.

38. 2002 wlis 8 ivniss ganmcxadebelma msjavrdeba gaasaCivra. ker-
Zod, igi Cioda, rom msjavri mniSvnelovanwilad daefuZna mis mier 
sakuTari Tavis winaaRmdeg micemul Cvenebas, romelic man dakave-
bis dRes policiis oficerTa mxridan zewolis Sedegad misca, aseve 
b-ni ‘e’-is Cvenebas, romelic marTlmsajulebas xelidan dauZvra da  
meore procesze Cveneba aRar miucia.

39. 2002 wlis 9 seqtembers moskovis saqalaqo sasamarTlom saape-
lacio sarCeli ar daakmayofila da ganaCeni ZalaSi datova. man si-
tyvasityviT gaimeora pirveli instanciis sasamarTlos daskvnebi 
ganmcxadeblis saCivrebze arasaTanado mopyrobasTan dakavSirebiT.
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eE. ganmcxadeblis patimrobis pirobebi moskovis IZ-77/3 
sagamoZiebo izolatorSi 

40. ganmcxadebeli moskovis IZ-77/3 sagamoZiebo izolatorSi im-
yofeboda 2001 wlis 11 ivlisidan 6 oqtombramde, xolo Semdeg _ 
2002 wlis 23 aprilidan 5 oqtombramde.

41. 2001 wels ganmcxadebeli moTavsebuli iyo ## 405, 406 da 706 sak-
nebSi, romelTa saSualo farTobi 36 kv. m-s Seadgenda. mTavrobis 
mier warmodgenili dokumentebidan Cans, rom saknebSi patimarTa 
zusti raodenobis dadgena ver moxerxda, radgan saregistracio 
wignebi ukve ganadgurebuli iyo, Tumca sapatimro dawesebuleba 
misi saproeqto SesaZleblobebis 300 procentiT iyo datvirTuli.

42. 2002 wels ganmcxadebeli moTavsebuli iyo ## 603, 602 da 612 sak-
nebSi. 603-e saknis farTobi Seadgenda 26 kvadratul metrs, sadac 21-
dan 37-mde patimari iyo moTavsebuli, 32 kv. m farTobis mqone 602-e 
sakanSi 35-dan 45-mde patimari imyofeboda, xolo 9 kv. m 612-e sakanSi 
_ 6-dan 9 patimramde. 

43. 2001 wlis 3 oqtombers ganmcxadeblis advokatma ruseTis fe-
deraciis uzenaes sasamarTloSi da iusticiis saministroSi saCiva-
ri Seitana patimrobis “umZimes pirobebTan” dakavSirebiT.

44. 2001 wlis 10 oqtombers ganmcxadebelma saCivari dawera moskovis 
presnenskis raionuli sasamarTlos saxelze. igi werda, rom man erT we-
lze meti gaatara uzomod gadatvirTul saknebSi, romlebic savse iyo 
baRlinjoebiTa da tilebiT. ar iyo sakmarisi sufTa haeri, xolo sakanSi 
Suqi odnav aRwevda rkinis mesriT dafaruli fanjrebidan. ormoci Ta-
namesaknidan umravlesoba mweveli iyo. naTura dRe-Ramis ganmavlobaSi 
iyo CarTuli da patimrebi erTmaneTis monacvleobiT iZinebdnen. tua-
leti saknis danarCeni nawilisgan gamoyofili ar iyo da farulobis ve-
ranair pirobas ver akmayofilebda. mas gamoaCnda sxvadasxva daavadeba, 
maT Soris, muni, kidurebis daCirqeba, mudmivi Tavis tkivili da hiper-
tonia. rogorc ganmcxadebelma aRniSna, mas saCivari ar gaugzavnia, rad-
gan eSinoda represiis, romliTac mas cixis administracia emuqreboda.

45. 2001 wlis 10 oqtombers ganmcxadeblis advokatma ori erTma-
neTis msgavsi pasuxi miiRo iusticiis saministros mTavari peniten-
ciuri sammarTvelodan. mas acnobebdnen, rom sapatimro dawesebu-
lebaSi moTavsebisas ganmcxadebeli gasinja eqimma da daadgina, rom 
misi janmrTelobis mdgomareoba normaluri iyo. 2001 wlis 6 seqt-
embers zogadi profilis eqimma mas munis sawinaaRmdego profila-
qtikuri mkurnaloba Cautara; 2001 wlis 12 seqtembers mas normoto-
nikuli tipis vegeto-vaskularuli distonia daudgines; 2001 wlis 
25 seqtembers mas kvlav Cautarda munis sawinaaRmdego mkurnaloba; 
2001 wlis 1 oqtombers mas atipuri dermatitis diagnozi dausves. 
misi janmrTeloba “damakmayofileblad” iqna miCneuli.
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46. 2002 wlis 8 da 10 ianvars ganmcxadeblis warmomadgenelma 
pasuxi miiRo mis Semdgom saCivarze. mas acnobes, rom 2001 wlis 11 
oqtombers ganmcxadebelma moiTxova samedicino daxmareba pioder-
matitis mkurnalobis mizniT da mas saTanado daxmareba gauwies. 2001 
wlis 6 noembers ganmcxadebeli sxva cixeSi gadaiyvanes da saerTo 
sakanSi moaTavses, sadac 63 patimari imyofeboda. 2001 wlis 7 dekem-
bers sapatimro dawesebulebis administraciam ganmcxadeblis de-
disgan ar miiRo wamlebi, radgan, administraciis gancxadebiT, dawe-
sebulebis samedicino nawilSi yvela saWiro wamali hqondaT. 2001 
wlis 20 dekembers ganmcxadebels kanis qavilis da piodermatitis 
rezidualuri efeqtis diagnozi dausves.

II. Sesabamisi Sidasaxelmwifo kanoni

aA. sisxlis samarTlis danaSaulTa gamoZieba

47. rsfsr-is sisxlis samarTlis saproceso kodeqsi (ZalaSi iyo 
2002 wlis 1 ivlisamde) adgenda, rom sisxlis samarTlis saqmis gamo-
Zieba SeiZleboda dawyebuliyo gamomZieblis mier individualuri 
piris saCivris safuZvelze an sagamoZiebo organos iniciativiT, ro-
desac arsebobda safuZvlebi varaudisTvis, rom Cadenilia sisxlis 
samarTlis danaSauli (muxlebi 108 da 125). prokurors gamoZiebis 
saerTo zedamxedveloba evaleboda (muxlebi 210 da 211). mas SeeZlo 
konkretuli sagamoZiebo moqmedebis brZaneba gaeca, saqme erTi ga-
momZieblisgan meorisTvis gadaeca an damatebiTi gamoZieba daeniS-
na. Tu sisxlis samarTlis saqmis gamoZiebis safuZvlebi ar arsebob-
da, prokurors an gamomZiebels unda mieRo dasabuTebuli dadgeni-
leba, romlis Sesaxebac Setyobineba unda gaegzavna danteresebuli 
mxareebisTvis. dadgenileba zemdgom prokurorTan an saTanado 
iurisdiqciis saerTo sasamarTloSi gasaCivrebas eqvemdebareboda 
(muxli 113

48. 1998 wlis 29 aprils ruseTis federaciis sakonstitucio sa-
samarTlom daadgina, rom yvelas, visi kanonieri uflebebi da in-
teresebi dairRva sisxlis samarTlis warmoebis ardawyebis Sesaxeb 
dadgenilebis miRebiT, aqvs ufleba, es dadgenileba gaasaCivros sa-
samarTloSi. 

Bb. sapatimroSi moTavseba da winaswari patimroba

49. ruseTis 1993 wlis 12 dekembris konstitucia adgens, rom 
braldebulis dasapatimreblad an patimrobis vadis gasagrZele-
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blad moiTxoveba sasamarTlos winaswari dadgenileba misi dapati-
mrebis an patimrobis vadis gagrZelebis Sesaxeb (muxli 22). winaswari 
patimrobis Sesaxeb dadgenilebas iRebs prokurori an mosamarTle 
(rsfsr-is sisxlis samarTlis saproceso kodeqsi, muxlebi 11, 89 da 
96).

50. 2001 wlis 14 martamde winaswari patimrobis Sefardeba Sei-
Zleboda im SemTxvevaSi, Tu braldebuls wayenebuli hqonda sisxlis 
samarTlis braldeba, romelic iTvaliswinebda sul mcire erTi 
wliT patimrobas (rsfsr-is sisxlis samarTlis saproceso kodeqsis 
96-e muxli). 2001 wlis 14 martis Sesworebebis Sedegad gauqmda debu-
leba, romelic iZleoda uflebas braldebulis mimarT winaswari pa-
timrobis gamoyenebisa mis mier Cadenili danaSaulis mxolod saSiSi 
bunebis safuZvelze.

51. dakavebis Semdeg eWvmitanils aTavsebdnen winaswari gamoZie-
bis izolatorSi pirveli ori Tvis ganmavlobaSi (rsfsr-is sisxlis 
samarTlis saproceso kodeqsis 97-e muxli). winaswari patimrobis 
vadis Semdgomi gagrZeleba SeeZlo prokurors.

52. gamoZiebis dasrulebis, braldebulisTvis sabraldebo das-
kvnis Cabarebisa da saqmis masalebis wakiTxvis Semdeg saqme gadaece-
moda sasamarTlos. im dRidan braldebuli xdeboda gansasjeli (sa-
samarTlo patimroba). 2001 wlis 14 martamde sasamarTlo patimro-
bis vada sisxlis samarTlis procesSi dadgenili ar iyo. 2001 wlis 14 
marts daemata axali, 239-1 muxli, romelic adgens, rom gansasjelis 
patimrobis vada saqmis sasamarTlosTvis gadacemis dRidan, Cveule-
briv, eqvs Tves ar unda aRematebodes. es vada ar exeboda bralde-
bulebs, romlebsac bralad edebodaT gansakuTrebiT seriozuli 
sisxlis samarTlis danaSaulis Cadena.

53. patimars an mis advokats an uflebamosil pirs SeeZlo dapa-
timrebis an patimrobis vadis gagrZelebis Sesaxeb prokuroris mier 
miRebuli dadgenileba sasamarTloSi gaesaCivrebina. mosamarTle 
valdebuli iyo dadgenilebis kanoniereba da misi dasabuTebuloba 
ganexila Sesabamisi dokumentebis miRebidan ara ugvianes sami dRis 
vadaSi. sakiTxi unda ganxiluliyo daxurul sxdomaze, prokurorisa 
da dapatimrebuli piris advokatis TandaswrebiT. ganxilvaze unda 
gamoeZaxebinaT dapatimrebuli piri, xolo misi daswrebis gareSe 
ganxilva nebadarTuli iyo mxolod gamonaklis SemTxvevaSi, Tu igi 
nebayoflobiT ganacxadebda uars daswrebis uflebis gamoyenebaze. 
mosamarTles SeeZlo ar daekmayofilebina saCivari an gaeuqmebina 
winaswari patimrobis Sesaxeb dadgenileba da dapatimrebuli pi-
ris gaTavisuflebis brZaneba gamoeca (rsfsr-is sisxlis samarTlis 
saproceso kodeqsis muxli 220-1).
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samarTali

I. konvenciis me-3 da me-13 muxlebis savarau-
do darRveva ganmcxadeblis mimarT arasaTanado   
mopyrobis gamo

54. ganmcxadebeli Cioda, rom 2000 wlis 11 oqtombers mas scemes 
policiis muSakebma da rom xelisuflebam ar awarmoa mis mimarT 
arasaTanado mopyrobasTan dakavSirebuli saCivris efeqtiani gamo-
Zieba. igi miuTiTebda me-3 da me-13 muxlebze, romlebic adgens: 

muxli 3
“aravin SeiZleba daeqvemdebaros wamebas, araadamianur an Rir-

sebis Semlaxvel mopyrobas an dasjas.”

muxli 13
“yvelas, visac daerRva am konvenciiT gaTvaliswinebuli uflebebi 

da Tavisuflebebi, unda hqondes samarTlebrivi dacvis efeqtiani sa-
Sualeba erovnuli xelisuflebisagan, Tundac es darRveva Caidinos 
pirma, romelic samsaxurebriv uflebamosilebas axorcielebda.”

55. mTavrobam ganacxada, rom ganmcxadebelma ver amowura Si-
dasaxelmwifo samarTlebrivi dacvis saSualebebi. pirveli, mas 
SeeZlo sisxlissamarTlebrivi devnis ardawyebis Sesaxeb dadgeni-
leba gaesaCivrebina ruseTis federaciis generalur prokurorTan. 
meore, prokuroris dadgenileba mas SeeZlo gaesaCivrebina saerTo 
sasamarTloSi.

56. ganmcxadebelma miuTiTa, rom mis mier zemdgom prokurorTan 
gancxadebis Setanis Semdeg dainiSna damatebiTi mokvleva. Tumca 
am mokvlevam ubralod daadastura Tavdapirveli daskvnebi. aseT 
garemoebaSi efeqtiani ver iqneboda generalur prokuraturaSi 
Semdgomi ierarqiuli gasaCivreba. radgan amasobaSi misi saqme sa-
samarTlos gadaeca, man arCia saqmis ganmxilveli sasamarTlosTvis 
miemarTa arasaTanado mopyrobis sakiTxis ganxilvis TxovniT, raTa 
daemtkicebina, rom man Cvenebebi zewolis pirobebSi misca. amrigad, 
mTavrobis gancxadebisagan gansxvavebiT, misi saCivrebi saerTo sa-
samarTlom ganixila.

57. sasamarTlo imeorebs, rom Sidasaxelmwifo samarTlebrivi dac-
vis saSualebaTa amowurva, romelic konvenciis 35-e muxlis 1-li pun-
qtiTaa dadgenili, ganmcxadeblebs avaldebulebs, upirveles yovlisa, 
gamoiyenon samarTlebrivi dacvis saSualebebi, romlebic xelmisawvdo-
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mi da qmediTia Sidasaxelmwifo samarTlebriv sistemaSi, raTa aRidgi-
non savaraudo darRveuli ufleba. 35-e muxlis 1-li punqti aseve moi-
Txovs, rom saCivari, romlis wardgenas Semdgom sasamarTloSi (stras-
burgis, mTargmnelis SeniSvna) apireben, unda ganixilon Sesabamisma Si-
dasaxelmwifo organoebma, sul mcire _ misi arsebiTi mxare, rac unda 
ganxorcieldes moqmedi Sidasaxelmwifo kanoniT gaTvaliswinebuli 
moTxovnebis Sesabamisad, magram es Sidasaxelmwifo samarTlebrivi 
dacvis saSualebebi unda iyos adekvaturi da efeqtiani (ix. aqsoi Tur-
qeTis winaaRmdeg, 1996 wlis 18 dekembris gadawyvetileba, moxsenebebi 
1996-VI, §§51-52, da akdivari da sxvebi TurqeTis winaaRmdeg, 1996 wlis 16 
seqtembris gadawyvetileba, moxsenebebi 1996-IV, §§65-67).

58. ganmcxadeblis saCivari arasaTanado mopyrobasTan dakavSire-
biT ganixila prokurorma, romelmac saqmeSi prima facie arasaTanado 
mopyroba ar daadastura da 2000 wlis 18 dekembrisa da 2001 wlis 
29 martis dadgenilebebiT gadawyvita ar daewyo sisxlissamarTle-
brivi devna. rsfsr-is sisxlis samarTlis saproceso kodeqsis 113-
e muxlis Sesabamisad, romelic ZalaSi iyo saqmesTan dakavSirebul 
dros, es dadgenilebebi zemdgom prokurorTan an saerTo sasamarT-
loSi gasaCivrebas eqvemdebareboda (ix. zemoT, punqti 47). mTavrobam 
miuTiTa, rom ganmcxadebelma gasaCivrebis sxva gzebi ar gamoiyena. 

59. zemdgom prokurorTan gasaCivrebasTan dakavSirebiT sasamarT-
lo imeorebs, rom konvenciis institutebis Camoyalibebuli prece-
dentuli samarTali, romlis Sesabamisad, ierarqiuli gasaCivreba, 
romelic pirs ar aniWebs individualur uflebas, saxelmwifom ga-
naxorcielos Tavisi sazedamxedvelo funqcia, ar SeiZleba ganxilu-
li iqnes efeqtian saSualebad konvenciis 35-e muxlis miznebisTvis 
(ix. horvati xorvatiis winaaRmdeg, #51585/99, §47, ECHR 2001-VIII, da gi-
basi poloneTis winaaRmdeg, #24559/94, komisiis 1995 wlis 6 seqtembris 
gadawyvetileba, gadawyvetilebebi da moxsenebebi 82, gv. 76 da 82). 

60. ruseTis sisxlis samarTlis saproceso kodeqsis safuZvelze 
zemdgom prokurorTan gasaCivreba aris saCivari zemdgom organoSi, 
romlis mizania misi xelqveiTebis mier Catarebuli mokvlevis xar-
vezebis kritika. aseTi saCivari faqtobrivad aris informaciuli 
xasiaTis gancxadeba, romelsac unda mohyves mokvleva am organos 
mxridan, romelmac, misi uflebamosilebis safuZvelze, unda daniS-
nos damatebiTi mokvleva, Tu amas mizanSewonilad miiCnevs. zemdgo-
mi prokurori valdebuli ar aris mousminos momCivans, xolo saqmis 
Semdgomi ganviTareba mTlianadaa damokidebuli zemdgom proku-
rorsa da mis xelqveiTebze. momCivani ar warmoadgens raime proce-
sis monawile mxares; mas SeuZlia mxolod informacia moipovos imis 
Sesaxeb, Tu ra gziT ganixila misi ierarqiuli saCivari zemdgomma 
organom. amitom, zemdgom prokurorTan gasaCivrebiT, piri ver sar-
geblobs misi individualuri uflebiT, saxelmwifom ganaxorcie-
los Tavisi sazedamxedvelo uflebamosileba, da, Sesabamisad, aseTi 
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saCivari ar aris samarTlebrivi dacvis efeqtiani saSualeba kon-
venciis 35-e muxlis mniSvnelobiT. 

61. Tumca arasaTanado mopyrobis Sesaxeb gancxadebaze prokuro-
ris mier gamoZiebis arCatarebis Taobaze dadgenilebis saerTo sa-
samarTloSi gasaCivrebasTan dakavSirebiT pozicia gansxvavebulia. 
aseT SemTxvevebSi dava wydeba sasamarTlo procesze, sadac ganmcxa-
debeli da prokurori mxareebi arian. sasamarTlom ukve aRniSna, 
rom sasamarTlos Zalaufleba _ gaauqmos sisxlissamarTlebri-
vi devnis ardawyebis Sesaxeb dadgenileba, ruseTis samarTlebriv 
sistemaSi sagamoZiebo organoebis mier uflebamosilebis TviTne-
burad gamoyenebis aRkveTis Zlieri meqanizmia (ix. trubnikovi ru-
seTis winaaRmdeg (dec.), #49790/99, 2003 wlis 14 oqtomberi). miuxeda-
vad imisa, rom am procesebSi saerTo sasamarTlo uflebamosili ar 
aris Caataros damoukidebeli gamoZieba an gamoiZios faqtebi, saCi-
vris sasamarTlo kontroli saTanado samarTlebrivi proceduris 
ganxorcielebas uzrunvelyofs. sajaroobisa da SejibrebiTobis 
principebze dafuZnebuli procesi damoukidebeli sasamarTloebi-
sagan moiTxovs Seafason hqonda Tu ara adgili ganmcxadeblis mi-
marT prima facie arasaTanado mopyrobas da sisxlis samarTlis saqmis 
gamoZiebis brZaneba gascen.

62. am saqmeSi ganmcxadebels ar gamouyenebia sasamarTloSi gasa-
Civrebis saSualeba. amis nacvlad man arCia arasaTanado mopyrobis 
sakiTxi daeyenebina procesis mwarmoebeli sasamarTlos winaSe, ro-
melic mis mimarT wayenebuli braldebis sakiTxs ixilavda. kvlav da-
sadgenia, amis gamo hqonda Tu ara mas saSualeba, Cveulebrivi wesiT 
sasamarTloSi gaesaCivrebina prokuroris mier miRebuli dadgeni-
leba mis mier wardgenil, arasaTanado mopyrobasTan dakavSirebul 
saCivarze gamoZiebis ardawyebis Sesaxeb. 

63. sasamarTlo Tavidanve aRniSnavs, rom ganmcxadeblis mimarT 
warmoebuli sisxlis samarTlis procesis mizani misi udanaSaulobis 
an mis mimarT wayenebuli braldebis dadgena iyo da ara savaraudo 
cemasTan dakavSirebiT pasuxismgeblobis dakisreba an konvenciis 
me-3 muxlis savaraudo darRvevis gamosworeba (ix. toteva bulgare-
Tis winaaRmdeg (dec.), #42027/98, 2003 wlis 3 aprili). ganmcxadebelma 
xazgasmiT aRniSna, rom saqmis mwarmoebel sasamarTloSi mis mier 
arasaTanado mopyrobasTan dakavSirebiT gakeTebuli gancxadebebi 
miznad isaxavda im faqtis demonstrirebas, rom misi aRiarebiTi Cve-
neba iZulebiT iyo mopovebuli da, aqedan gamomdinare, igi dauSve-
bel mtkicebulebas warmoadgenda (ix. zemoT, punqti 56, aseve qsen-
zovi ruseTis winaaRmdeg (dec.), #75386/01, 2005 wlis 27 ianvari). mas 
arc xelaxali mokvleva mouTxovia da arc gamoZiebis savaraudo xar-
vezebis sakiTxi dauyenebia saqmis mwarmoebeli sasamarTlos winaSe, 
miuxedavad imisa, rom es sakiTxebi konvenciis me-3 da me-13 muxlebis 
safuZvelze warmodgenili misi saCivrebis nawils miekuTvneba.
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64. miuxedavad imisa, rom saqmis mwarmoebelma sasamarTlom ganaCenSi 
aRniSna, rom ganmcxadeblis dazianebebi ar iyo gamowveuli im garemoebe-
biT, romlebic man aRwera, es daskvna erTmniSvnelovnad relevanturi 
iyo misi aRiarebiTi Cvenebis dasaSvebobis Tu dauSveblobis gansazRvri-
saTvis. araferi ar miuTiTebs imaze, rom mtkicebulebis dasaSvebobasTan 
dakavSirebuli sasamarTlos dadgenileba xels SeuSlida sasamarTlos, 
ganexila, misi pretenzia warmoSobda Tu ara gonivrul eWvs arasaTanado 
mopyrobasTan dakavSirebiT, Tu ganmcxadebeli prokuroris dadgenile-
bis sasamarTloSi gasaCivrebis arxebs gamoiyenebda. aqedan gamomdinare-
obs, rom ganmcxadeblis mier gamoyenebuli samarTlebrivi dacvis saSua-
leba ver iqneboda ganxiluli, rogorc zogadi wesi, amowurvis normalu-
ri procesis nawilad sasamarTloSi (strasburgis, mTargmnelis SeniSvna)
wardgenil saCivarTan dakavSirebiT. 

65. sasamarTlo aseve imeorebs, rom Sidasaxelmwifo samarTle-
brivi dacvis saSualebaTa amowurvis wesi saTanado saSualebas unda 
iZleodes, rom misi gamoyeneba moxdes adamianis uflebaTa dacvis 
meqanizmebis konteqstSi, romelTa dafuZnebazedac xelmSemkvre-
li mxareebi SeTanxmdnen. Sesabamisad, es wesi garkveuli moqnilo-
bis xarisxiT da gadaWarbebuli formalizmis gareSe unda iqnes ga-
moyenebuli. es niSnavs, rom, sxva aspeqtebTan erTad, sasamarTlom 
realisturad unda gaiTvaliswinos xelSemkvreli saxelmwifoebis 
samarTlebriv sistemebSi ara mxolod samarTlebrivi dacvis saSua-
lebaTa formaluri arseboba, aramed aseve saerTo samarTlebrivi 
da politikuri konteqsti, romelSic isini moqmedeben, agreTve gan-
mcxadeblis piradi garemoebebi (ix. saqme akdivari da sxvebi, §69, da 
horvatis saqme, §40, orive citirebulia zemoT). 

66. datusaRebuli pirebi xSirad stresul mdgomareobaSi imyo-
febian da isini daucvelni arian zewolisagan. amitom albaT Znelia 
maTgan moviTxovoT, awarmoon calke sasamarTlo procesi konvenciis 
me-3 muxlis safuZvelze maTi darRveuli uflebebis aRsadgenad, gan-
sakuTrebiT _ Tu maT iuridiuli ganaTleba ara aqvT an ar SeuZliaT 
miiRon saTanado profesiuli daxmareba. garkveul SemTxvevebSi Sei-
Zleba saWiro gaxdes amowurvis sakiTxisadmi ufro moqnili midgoma. 
Tumca am saqmeSi winaswari patimrobis stadiaze ganmcxadebels hyav-
da mis mier arCeuli ori advokati, romlebsac sagulisxmo gamocdi-
leba hqondaT sisxlis samarTlis procesebSi. ar aris warmodgenili 
raime ganmarteba, Tu ratom ar gaasaCivres maT prokuroris dadgeni-
leba arasaTanado mopyrobasTan dakavSirebul saCivarze gamoZiebis 
ardawyebis Sesaxeb, an amis gakeTeba ratom ar urCies ganmcxadebels. 

67. zemoaRniSnuli msjelobidan gamomdinare, sasamarTlo aRniS-
navs, rom ganmcxadeblis saCivari mis mimarT policiis arasaTanado 
mopyrobasTan dakavSirebiT ukugdebuli unda iqnes Sidasaxelmwifo 
samarTlebrivi dacvis saSualebaTa amouwuravobis gamo, konvenciis 
35-e muxlis 1-li punqtis Sesabamisad. 
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II. konvenciis me-3 muxlis savaraudo darRveva 
ganmcxadeblis sapatimro pirobebis gamo

68. ganmcxadebeli Cioda, rom patimrobis pirobebi #77/3 sagamo-
Ziebo izolatorSi araadamianuri da Rirsebis Semlaxveli mopyro-
bis tolfasi iyo. sasamarTlo am saCivars ganixilavs konvenciis me-3 
muxlis poziciidan, romelic zemoTaa citirebuli. 

Aa. dasaSveboba

69. mTavrobam miuTiTa nikulinskis raionuli sasamarTlosa da sapa-
timro dawesebulebis xelmZRvanelobis informaciaze da aRniSna, rom 
ganmcxadebels patimrobis pirobebTan dakavSirebuli saCivari arc sa-
samarTloSi Seutania da arc romelime sxva saxelmwifo organoSi. 

70. ganmcxadebeli aRniSnavda, rom erTxel igi Seecada patimro-
bis pirobebTan dakavSirebuli saCivari gaegzavna sasamarTloSi, 
magram cixis TanamSromeli mas represiebiT daemuqra da man Tavis 
Sekaveba amjobina. nebismier SemTxvevaSi, yvela patimari erTnair pi-
robebSi imyofeboda da ganmcxadeblis mdgomareoba raime saCivriT 
ver gaumjobesdeboda.

71. sasamarTlo aRniSnavs, rom ganmcxadeblis advokatebi 
ganuwyvetliv Ciodnen misi patimrobis SemaSfoTebel pirobebze 
da pasuxebs Rebulobdnen #77/3 sagamoZiebo izolatoris xelmZR-
vanelobisagan (ix. zemoT, punqtebi 43, 45 da 46). amrigad, adgilo-
brivi xelisufleba kargad iyo informirebuli ganmcxadeblis 
mdgomareobis Sesaxeb. mTavrobis miTiTeba, rom ganmcxadebels 
sasamarTlosTvis an prokurorisTvis ar miumarTavs, simarTles 
Seesabameba. Tumca mTavrobam ver miuTiTa, uflebaTa aRdgenis ra 
saSualeba eqneboda ganmcxadebels aseTi saCivris SemTxvevaSi, imis 
gaTvaliswinebiT, rom misi patimrobidan warmoSobili problemebi 
sistemuri xasiaTis iyo da isini zemoqmedebas axdenda ara mxolod 
ganmcxadebelze, aramed zogadad yvela patimarze (ix. mamedova 
ruseTis winaaRmdeg, #7064/05, § 57, 2006 wlis 1 ivnisi; da moiseevi 
ruseTis winaaRmdeg (dec.), #62936/00, 2004 wlis 9 dekemberi). aqedan 
gamomdinare, sasamarTlo adgens, rom es saCivari ar SeiZleba ukug-
debuli iqnes Sidasaxelmwifo samarTlebrivi dacvis saSualebebis 
amouwuravobis gamo.

72. sasamarTlo aRniSnavs, rom es saCivari ar aris aSkarad arasa-
Tanadod dausabuTebeli konvenciis 35-e muxlis me-3 punqtis mniS-
vnelobiT. sasamarTlo aseve aRniSnavs, rom igi ar aris dauSvebeli 
raime sxva safuZvliT. amrigad, igi dasaSvebad unda gamocxaddes. 
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Bb. arsebiTi mxare

73. ganmcxadebelma xazgasmiT aRniSna, rom sapatimro dawesebuleba 
uzomod gadatvirTuli iyo da mas iq yofnisas mudmivad erT kvadra-
tul metrze naklebi farTobi hqonda. patimrebs rigrigobiT eZinaT da 
samocdaaTamde adamiani mxolod erTi niJariT da erTi tualetiT sar-
geblobda. tualetis mdebareoba farulobis veranair moTxovnas ver 
akmayofilebda. sakanSi ar iyo ventilacia da zafxulSi temperatura 
celsiusis skaliT 45 gradusamde adioda. bunebrivi ganaTeba da sufTa 
haeri fanjrebze afarebuli liTonis furclebiT iyo dablokili. 

74. mTavrobam aRiara, rom sapatimro adgili gadatvirTuli iyo. 
Tumca amas obieqtur mizezebs miawerdnen, rogoricaa danaSaulis zrda 
da finansuri resursebis nakleboba. ar arsebobda raime winaswari gan-
zraxva ganmcxadeblis SeuracxyofasTan an misi Rirsebis SelaxvasTan 
dakavSirebiT. mTavrobam ganacxada, rom saknebSi iyo ventilacia da 
maTSi temperatura dasaSveb normas Seesabameboda. tualetis garSemo 
erTi metri simaRlis tixari sakmaris farulobas uzrunvelyofda.

75. sasamarTlo aRniSnavs, rom ganmcxadeblis patimrobis mTeli 
periodis ganmavlobaSi sagamoZiebo izolatori #IZ-77/3 uzomod ga-
datvirTuli iyo. mTavrobis komentaridan dgindeba, rom 2001 wels 
aRniSnul sapatimro dawesebulebaSi patimarTa raodenoba dadgenil 
normas samjer aRemateboda, xolo 2002 wels ganmcxadebelze sakanSi 
erT kvadratul metrze naklebi farTobi modioda (ix. zemoT, punqte-
bi 41 da 42). ganmcxadebeli iZulebuli iyo eTmina sakanSi aseTi Wyle-
tis pirobebi dRisiT Tu RamiT, aTi Tvis ganmavlobaSi. saknebis gadat-
virTuloba gamowveuli iyo danaSaulis zrdiT, resursebis naklebo-
biT Tu raime sxva mizeziT, sasamarTlos analizisTvis amas arsebiTi 
mniSvneloba ara aqvs, rameTu mopasuxe mTavroba valdebulia Tavisi 
penitenciuri sistema ise moawyos, rom igi patimarTa Rirsebis pati-
viscemas uzrunvelyofdes, finansuri Tu logistikuri sirTuleebis 
miuxedavad (ix. mamedovas saqme, cit. zemoT, §63).

76. sasamarTlom mravaljer daadgina konvenciis me-3 muxlis da-
rRveva patimrisTvis gamoyofil pirad farTobTan dakavSirebiT 
(ix., kerZod, mamedovas saqme, cit. zemoT, 62-e da momdevno punqtebi; 
xudoiorovi ruseTis winaaRmdeg, #6847/02, 104-e da momdevno punqte-
bi, 2005 wlis 8 noemberi; labzovi ruseTis winaaRmdeg, #62208/00, 44-e 
da momdevno punqtebi, 2005 wlis 16 ivnisi; novoselovi ruseTis wi-
naaRmdeg, #66460/01, 41-e da momdevno punqtebi, 2005 wlis 2 ivnisi; mai-
ziti ruseTis winaaRmdeg, #63378/00, 39-e da momdevno punqtebi, 2005 
wlis 20 ianvari; da kalaSnikovi ruseTis winaaRmdeg, #47095/99, 97-e 
da momdevno punqtebi, ECHR 2002-VI).

77. sakiTxTan dakavSirebiT misi precedentuli samarTlisa da mxa-
reTa mier warmodgenili masalebis safuZvelze sasamarTlo aRniSnavs, 
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rom mTavrobas ar warmoudgenia raime faqti an argumenti, romelic mas 
mocemul saqmeSi gansxvavebuli daskvnis gakeTebis saSualebas miscem-
da. is faqti, rom ganmcxadebeli valdebuli iyo ecxovra, daeZina da ga-
moeyenebina tualeti mraval TanamesaknesTan erTad, TavisTavad sakma-
risi iyo, raTa gamoewvia iseTi xarisxis sulieri tanjva an sirTulee-
bi, romlebic scdeba patimrobisaTvis damaxasiaTebeli gansacdelis 
farglebs, ramac masSi gaaRviva SiSis, tanjvis da arasrulfasovnebis 
gancda, rasac SeeZlo misi Seuracxyofa da damcireba.

78. rac Seexeba mTavrobis gancxadebas, rom xelisufleba miznad 
ar isaxavda, tanjva mieyenebina ganmcxadeblisTvis, sasamarTlo 
imeorebs, rom, miuxedavad imisa, iyo Tu ara dazaralebulis Seu-
racxyofa an damcireba gamiznuli, aseTi miznis ararseboba ver ga-
moricxavs, gakeTdes daskvna, rom dairRva me-3 muxli (ix. kalaSniko-
vis saqme, cit. zemoT, §101).

79. amrigad, dairRva konvenciis me-3 muxli #IZ-77/3 sagamoZiebo 
izolatorSi ganmcxadeblis patimrobis pirobebis gamo. 

III. konvenciis me-5 muxlis 1-li punqtis savaraudo da-
rRveva

80. ganmcxadebeli konvenciis me-5 muxlis 1-li punqtis safuZve-
lze Cioda, rom misi patimroba ukanono iyo 2000 wlis 11-12 
oqtombers, xolo Semdeg – 2000 wlis 12 dekembridan 2001 wlis 11  
ianvramde. me-5 muxlis 1-li punqtis Sesabamisi debulebebi adgens:

“1. yvelas aqvs Tavisuflebisa da piradi xelSeuxeblobis ufleba. 
aravis SeiZleba aRekveTos Tavisufleba, garda Semdegi SemTxvevebisa da 
kanoniT gansazRvruli proceduris Sesabamisad, esenia:

...
(c) piris kanonieri dakaveba an dapatimreba uflebamosili sasamarT-

lo organos winaSe mis warsadgenad, rodesac arsebobs samarTaldarRve-
vis Cadenis safuZvliani eWvi, an safuZvlianad aris miCneuli piris mier 
samarTaldarRvevis Cadenis Tu misi Cadenis Semdeg mimalvis aRkveTis 
aucilebloba...”

Aa. dasaSveboba

81. sasamarTlo aRniSnavs, rom es saCivari ar aris aSkarad arasa-
Tanadod dausabuTebeli konvenciis 35-e muxlis me-3 punqtis mniS-
vnelobiT. sasamarTlo aseve aRniSnavs, rom igi ar aris dauSvebe-
li raime sxva safuZvliT. aqedan gamomdinare, igi dasaSvebad unda 
gamocxaddes.
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Bb. arsebiTi mxare

1. patimroba 2000 wlis 11 da 12 oqtombers

82. mTavroba daTanxmda, rom ganmcxadeblis patimroba dafiqsir-
da ara misi dakavebis momentSi _ 2000 wlis 11 oqtombers, aramed 
2000 wlis 12 oqtombers, dilis 11 saaTsa da 50 wuTze, rodesac Sedga 
misi dakavebis oqmi.

83. sasamarTlo miuTiTebs, rom man ukve daadgina konvenciis me-5 
muxlis 1-li punqtis darRveva ruseTis winaaRmdeg saqmeSi, sadac gan-
mcxadeblis Tavdapirveli dakaveba da mis mier policiis ganyofileba-
Si Ramis gaTeva arc erT dokumentSi ar iyo dafiqsirebuli. igi xazs us-
vams mis mtkice Sexedulebas, rom piris daufiqsirebeli dakaveba kon-
venciis me-5 muxlis fundamenturad mniSvnelovani garantiebis sruli 
ugulebelyofa da am debulebis yvelaze mZime darRvevaa (ix. meneSeva 
ruseTis winaaRmdeg, #59261/00, §84, ECHR 2006-..., Semdgomi miTiTebebiT). 

84. am saqmeSi mTavrobas uari ar ganucxadebia, rom ganmcxadeblis 
pirveladi dakaveba da misi patimrobis pirveli Rame oficialurad 
ar gaformebula Sidasaxelmwifo kanonmdeblobiT dadgenili pro-
cedurebis Sesabamisad.

85. sasamarTlos miaCnia, rom ganmcxadeblis dakaveba 2000 wlis 
11-12 oqtombers ar iyo “kanoniT gansazRvruli proceduris Se-
sabamisi” da, aqedan gamomdinare, ar Seesabameboda konvenciis me-5 
muxlis 1-l punqts. amrigad, adgili aqvs am debulebis darRvevas.

2. patimroba 2000 wlis 13 dekembridan 2001 wlis 30 ianvramde

86. mTavrobam ganacxada, rom saqmesTan dakavSirebul dros, sa-
qmis sasamarTlosTvis gadacemis Semdeg, Sidasaxelmwifo kanoni 
braldebulis patimrobis vadis gagrZelebas ar moiTxovda. 2001 
wlis 11 ianvars saqmis mwarmoebelma sasamarTlom ganixila patimro-
basTan dakavSirebuli sakiTxi da gadawyvita, rom ganmcxadebeli  
patimrobaSi unda darCeniliyo.

87. ganmcxadebeli miuTiTebda, rom saTanado dadgenilebis 
ararsebobis SemTxvevaSi Sidasaxelmwifo kanoni patimrobis vadis 
gagrZelebis saSualebas iZleoda. iseTi administraciuli praqti-
kis arseboba, romelic saSualebas iZleva, braldebulebi pirvel 
sasamarTlo procesamde patimrobaSi imyofebodnen, sasamarTlos 
kanonierebisa da samarTlebrivi damajereblobis moTxovnebTan 
Seusabamod miaCnia. ganmcxadebeli miuTiTebda saqmeebze: ieCiusi 
litvis winaaRmdeg (#34578/97, ECHR 2000-IX) da baranovski poloneTis 
winaaRmdeg (#28358/95, ECHR 2000-III). 
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88. mxareebs Soris ar yofila dava imasTan dakavSirebiT, rom 2000 
wlis 12 dekembers ganmcxadeblis Tavdapirveli winaswari patimro-
bis orTviani vada gavida da rom am dRidan 2001 wlis 11 ianvramde igi 
patimrobaSi imyofeboda im faqtis safuZvelze, rom misi saqme gan-
saxilvelad kompetenturi sasamarTlosTvis unda gadaecaT. 

89. sasamarTlom ukve Seiswavla da daadgina me-5 muxlis 1-li punqtis 
darRveva mTel rig saqmeebSi, romlebic exeboda braldebulTa patimro-
baSi datovebas mxolod im safuZvelze, rom sabraldebo daskvna saqmis 
mwarmoebeli sasamarTlosTvis unda gadaecaT. sasamarTlom daadgina, 
rom braldebulTa patimrobaSi datoveba konkretuli samarTlebrivi 
safuZvlis an maTi mdgomareobis maregulirebeli mkafio wesebis gareSe 
_ romlis Sedegadac maT Tavisufleba SeiZleba ganusazRvreli droiT 
aRkveTodaT raime samarTlebrivi dadgenilebis gareSe _ ar Seesabame-
boda samarTlebrivi damajereblobis da TviTneburi gadawyvetilebebi-
sagan dacvis principebs, rac konvenciisa da kanonis uzenaesobis saerTo 
ZarRvia (ix. korCuganova ruseTis winaaRmdeg, #75039/01, §57, 2006 wlis 8 
ivnisi; naxmanoviCi ruseTis winaaRmdeg, #55669/00, §§67-68, 2006 wlis 2 mar-
ti; xudoiorovi ruseTis winaaRmdeg, #6847/02, §§146-148; 2005-...; ieCiusis 
saqme, cit. zemoT, §§60-64, da baranovskis saqme, cit. zemoT, §§53-58).

90. mocemul saqmeSi sasamarTlo gansxvavebuli daskvnis gakeTebis 
safuZvels ver xedavs. igi imeorebs, rom imisaTvis, rom dapatimre-
bam “kanonierebis” standartebi daakmayofilos, mas safuZvlebi unda 
hqondes Sidasaxelmwifo samarTalSi. Tumca mTavrobas ar miuTiTebia 
raime samarTlebriv debulebaze, romelic iZleoda nebarTvas bral-
debulis patimrobaSi yofnis gagrZelebisa kanoniierad dadgenili 
patimrobis vadis gasvlis Semdeg. ruseTis konstitucia da sisxlis 
samarTlis procedurebi dapatimrebis an misi vadis gagrZelebis 
uflebamosilebas prokurorebs an sasamarTloebs aniWebda (ix. ze-
moT, punqti 49). am wesidan raime gamonaklisi nebadarTuli an gaTva-
liswinebuli ar yofila. rogorc zemoT iyo aRniSnuli, 2000 wlis 
13 dekembridan 2001 wlis 11 ianvramde ganmcxadeblis dapatimrebis 
nebarTva arc prokurors gaucia da arc sasamarTlos. aqedan gamom-
dinare, ganmcxadebeli samarTlebriv vakuumSi imyofeboda, romelic 
raime Sidasaxelmwifo samarTlebrivi debulebiT daculi ar iyo.

91. garda amisa, sasamarTlo aRniSnavs, rom, miuxedavad imisa, rom 
raionulma sasamarTlom daamtkica ganmcxadeblis mimarT 2001 wlis 
11 ianvars gamoyenebuli winaswari patimrobis RonisZieba, mas raime 
safuZvlebze ar miuTiTebia dadgenilebaSi, romelic ubralod wi-
naswar gamzadebul nabeWd formas warmoadgenda. amasTan dakavSire-
biT sasamarTlo imeorebs, rom sasamarTlo organoebis dadgenile-
bebSi patimrobis gagrZelebis safuZvlebis ararseboba ar Seesabame-
ba TviTnebobisgan dacvis princips, romelic me-5 muxlis 1-li pun-
qtiTaa gaTvaliswinebuli (ix. naxmanoviCis saqme, cit. zemoT, §§70-
71; staSaitisi litvis winaaRmdeg, #47679/99, §67, 2002 wlis 21 marti). 
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92. raionul sasamarTlos ganmcxadeblis patimrobis gagr-
Zelebis vada ar daudgenia da sisxlis samarTlis saproceso ko-
deqsSi ar miuTiTebia winaswari patimrobis maregulirebel de-
bulebebze, romelTac igi efuZneboda. amis gamo ganmcxadebeli 
am TariRis Semdeg samarTlebrivi safuZvlisa da argumentebis 
TvalsazrisiT gaurkvevel mdgomareobaSi aRmoCnda. am gare-
moebebSi sasamarTlos miaCnia, rom raionuli sasamarTlos 2001 
wlis 11 ianvris dadgenileba ganmcxadebels TviTnebobisgan sa-
Tanado dacviT ar uzrunvelyofda, rac patimrobis “kanonie-
rebis” ZiriTadi elementia konvenciis me-5 muxlis 1-li punqtis  
mniSvnelobis farglebSi.

93. aqedan gamomdinare, patimrobis periodSi, 2000 wlis 13 dekem-
bridan 2001 wlis 30 ianvramde, ganmcxadeblis patimrobis “kanonie-
ri” safuZveli ar arsebobda. amrigad, adgili aqvs konvenciis me-5 
muxlis 1-li punqtis darRvevas.

IV. konvenciis me-5 muxlis me-3 punqtis savaraudo 
darRveva

94. konvenciis me-5 muxlis me-3 punqtis safuZvelze ganmcxade-
beli Cioda, rom misi dakavebis sanqcia gasca gamomZiebelma da rom 
misi saqme gonivrul vadaSi ar iqna ganxiluli an igi ar iqna gaTavi-
suflebuli saqmis ganxilvis ganmavlobaSi. me-5 muxlis me-3 punqti 
adgens: 

“am muxlis 1-li punqtis (c) qvepunqtis debulebebis Tanaxmad ... mas 
ufleba unda hqondes, misi saqme ganixilos sasamarTlom gonivrul vadaSi, 
an gaTavisufldes saqmis ganxilvis ganmavlobaSi. gaTavisufleba SeiZleba 
uzrunvelyofil iqnes sasamarTlo procesze gamocxadebis garantiebiT.”

Aa. dasaSveboba

95. ganmcxadeblis saCivarTan dakavSirebiT, rom misi Tavdapir-
veli dapatimreba gamomZieblis mier iyo sanqcirebuli, sasamarTlo 
miuTiTebs, rom ruseTs me-5 muxlis me-3 punqtze daTqma aqvs gakeTe-
buli. daTqmaSi, sxva aspeqtebTn erTad, miTiTebulia, rom piri Sei-
Zleba dapatimrebuli iqnes sagamoZiebo organos gadawyvetilebiT, 
dapatimrebis sasamarTlo kontrolis moTxovnis gareSe. sasamarT-
lom Seiswavla daTqmis iuridiuli Zala da miiCnia, rom igi Seesaba-
meba konvenciis 57-e muxls (ix. labzovi ruseTis winaaRmdeg (dec.), 
#62208/00, 2002 wlis 28 Tebervali).
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aqedan gamomdinare, saCivris nawili, romelic ganmcxadeblis 
dapatimrebis gamomZieblis mier sanqcirebasTanaa dakavSirebuli, 
ratione materiae SeuTavsebelia konvenciis debulebebTan 35-e muxlis 
me-3 punqtis mniSvnelobiT da, Sesabamisad, igi ukugdebuli unda iq-
nes 35-e muxlis me-4 punqtis Tanaxmad.

96. rac Seexeba ganmcxadeblis saCivars misi patimrobis ga-
daWarbebul vadasTan da arasakmaris dasabuTebulobasTan daka-
vSirebiT, sasamarTlos miaCnia, rom es saCivari ar aris aSkarad 
arasaTanadod dausabuTebeli konvenciis 35-e muxlis me-3 pun-
qtis mniSvnelobiT. sasamarTlo aseve miuTiTebs, rom igi ar 
aris dauSvebeli raime sxva safuZvliT. aqedan gamomdinare, igi 
dasaSvebad unda gamocxaddes. 

Bb. arsebiTi mxare

97. mTavroba acxadebda, rom ganmcxadeblis patimroba Seesaba-
meboda “gonivruli vadis” moTxovnas, radgan braldebasTan daka-
vSirebuli gamoZieba ori TveSi dasrulda.

98. ganmcxadebelma xazgasmiT aRniSna, rom misi patimrobis va-
dis gonivrulobis gansazRvrisas gaTvaliswinebuli unda iqnes 
misi patimrobis mTeli periodi _ 2000 wlis 11 oqtomberidan _ 
misi dakavebis dRidan, 2002 wlis 18 aprilamde _ msjavris dade-
bis dRemde. sasamarTlom procesis warmoebisas gulmodgineba 
ar gamoiCina. sasamarTlos sxdomebis ganuwyveteli gadadeba ga-
mowveuli iyo xan mosamarTlis mouclelobiT, xan ki policiis 
muSakTa an braldebis mowmeTa gamoucxadeblobiT. nebismier Se-
mTxvevaSi dapatimrebis dasabuTeba iyo arasakmarisi, radgan sa-
samarTlo mxolod ganmcxadeblis mimarT wayenebuli braldebis 
simZimes daeyrdno. 

99. sasamarTlo imeorebs, rom konvenciis me-5 muxlis me-3 pun-
qtis safuZvelze, winaswari patimrobis xangrZlivobis gansazR-
vrisas, mxedvelobaSi unda iqnes miRebuli periodi, romelic iwye-
ba braldebulis dapatimrebidan da mTavrdeba msjavris dadgeniT, 
maSinac ki, rodesac es yvelaferi mxolod pirveli instanciis sa-
samarTlos mier xorcieldeba. konvenciis me-5 muxlis me-3 punqtsa 
da imave muxlis 1-li punqtis (c) qvepunqts Soris arsebuli Ziri-
Tadi kavSiris gaTvaliswinebiT, pirveli instanciis sasamarTlos 
mier msjavrdebuli piri ar SeiZleba ganxiluli iqnes, rogorc da-
patimrebuli “uflebamosili sasamarTlo organos winaSe warsad-
genad, rodesac arsebobs samarTaldarRvevis Cadenis safuZvliani 
eWvi”, aramed mas miesadageba me-5 muxlis 1-li punqtis (a) qvepun-
qti, romelic iZleva uflebas Tavisuflebis aRkveTisa “ufleba-
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mosili sasamarTlos mier msjavrdebis” Semdeg (ix. panCenko ruse-
Tis winaaRmdeg, #45100/98, §§91 da 93, 2005 wlis 8 Tebervali, Semdgo-
mi miTiTebebiT). Sesabamisad, ganmcxadeblis patimroba 2001 wlis 5 
ivlisidan (TariRi, rodesac pirveli instanciis sasamarTlom mis 
mimarT msjavri gamoitana) 2001 wlis 17 oqtombramde (TariRi, ro-
desac msjavri gauqmda da misi saqme gadacemul iqna) ar SeiZleba 
mxedvelobaSi iqnes miRebuli me-5 muxlis me-3 punqtis miznebisT-
vis. Sesabamisad, sasamarTlo adgens, rom gasaTvaliswinebeli pe-
riodi ori sxvadasxva vadisgan Sedgeboda: pirveli, romelic 2000 
wlis 11 oqtombridan 2001 wlis 5 ivlisamde grZeldeboda, xolo 
meore _ 2001 wlis 17 oqtombridan 2002 wlis 18 aprilamde, da  
saerTo jamSi ToTxmet Tves Seadgenda.

100. sasamarTlo miuTiTebs, rom ganmcxadeblis patimrobis 
gagrZelebis erTaderT safuZvlad miTiTebuli iyo misi braldeba 
gansakuTrebiT seriozul danaSaulSi, romlis saSiSi saxe miCneul 
iqna erTaderT sakmaris safuZvlad mis mimarT winaswari patimrobis 
RonisZiebis gamosayeneblad (ix. zemoT, punqtebi 21 da 23).

101. Sidasaxelmwifo organoebis mier erTaderT da gadamwyvet 
elementad braldebis simZimeze miTiTebasTan dakavSirebiT sa-
samarTlom mravaljer daadgina, rom, miuxedavad imisa, rom mo-
salodneli sasjelis simZime mimalvis an danaSaulis kvlav Cadenis 
riskis SefasebisTvis Sesabamisi elementia, Tavisuflebis aRkve-
Tis gagrZelebis saWiroeba ar SeiZleba Sefasdes wminda abstraq-
tuli mosazrebiT, romelic mxedvelobaSi iRebs mxolod danaSau-
lis simZimes. patimrobis gagrZeleba aseve ar SeiZleba gamoyene-
buli iqnes sapatimro ganaCenis mosalodnelobis gasaZliereblad 
(ix. panCenkos saqme, cit. zemoT, §102; ilijkovi bulgareTis winaaR-
mdeg, #33977/96, §81, 2001 wlis 26 ivlisi; da letelie safrangeTis 
winaaRmdeg, 1991 wlis 26 ivnisis gadawyvetileba, seria A #207, §51). 
es gansakuTrebiT damaxasiaTebelia rusuli samarTlebrivi sis-
temisTvis, sadac faqtebis kanonis eniT Sefaseba da, Sesabamisad, 
ganmcxadeblis mosalodneli sasjeli, braldebis mxaris mier gani-
sazRvreba da sadac sasamarTlo kontroli gaTvaliswinebuli ar 
aris imis dasadgenad, Tu ramdenad iyo gamyarebuli mopovebuli 
mtkicebulebebiT ganmcxadeblis mier danaSaulis Cadenis mimarT 
arsebuli safuZvliani eWvi (ix. xudoiorovi ruseTis winaaRmdeg, 
#6847/02, §180, 2005 wlis 8 noemberi).

102. warmodgenil saqmeSi Sidasaxelmwifo sasamarTloebma ar 
gaiTvaliswines ganmcxadeblisa da misi advokatebis mier gaTavi-
suflebasTan dakavSirebiT wardgenil gancxadebebSi miTiTebuli 
konkretuli faqtebi. sasamarTloebma miiCnies, rom braldebis 
simZimes imdenad aRmatebuli wona hqonda, rom ganmcxadeblis ga-
Tavisufleba raime sxva garemoebiT SeuZlebeli iyo (ix., magali-
Tad, saqalaqo sasamarTlos gadawyvetileba, zemoT, punqti 23). 
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sasamarTlo imeorebs, rom winaswari patimrobis savaldebulo 
sistema per se SeuTavsebelia konvenciis me-5 muxlis me-3 punqtTan, 
radgan igi Sidasaxelmwifo organoebs unda avaldebulebdes, da-
adginon da warmoaCinon konkretuli faqtebi, romlebic gadawo-
nian piris Tavisuflebis pativiscemis wess (ix. roxlina ruseTis 
winaaRmdeg, #54071/00, §67, 2005 wlis 7 aprili, Semdgomi miTiTebe-
biT). warmodgenil saqmeSi Sidasaxelmwifo organoebs patimrobis 
Sesaxeb dadgenilebis gamamyarebel raime konkretul faqtebze ar 
miuTiTebiaT. 

103. sasamarTlos miaCnia, rom relevanturi faqtebis warmodge-
nis gareSe da mxolod braldebis simZimeze dayrdnobiT xelisufle-
bam ganmcxadeblis patimroba gaagrZela iseTi safuZvliT, romelic 
ar SeiZleba “sakmarisad” iqnes miCneuli. amrigad, xelisuflebis 
organoebma ver daasabuTes ganmcxadeblis winaswari patimroba (ix. 
roxlinas saqme, cit. zemoT, §69). 

aqedan gamomdinare, dairRva konvenciis me-5 muxlis me-3 punqti.

V. konvenciis me-5 muxlis me-4 punqtis savaraudo da-
rRveva

104. me-5 muxlis me-4 punqtis safuZvelze ganmcxadebeli Cioda, 
rom mas saSualeba ar hqonda, sasamarTlos ganexila 2000 wlis 13 
dekembridan 2001 wlis 30 ianvramde misi patimrobis kanonierebis 
sakiTxi, radgan es periodi ar iyo aRniSnuli patimrobis Sesaxeb ro-
melime dadgenilebaSi da radgan 2001 wlis 11 ianvris sxdomas igi ar 
eswreboda. me-5 muxlis me-4 punqti adgens:

“4. yvelas, visac dakavebiT an dapatimrebiT aRekveTa Tavi-
sufleba, ufleba aqvs, mimarTos sasamarTlos, romelic swra-
fad ganixilavs misi dapatimrebis marTlzomierebis sakiTxs da  
gamoscems brZanebas misi gaTavisuflebis Sesaxeb, Tu dapatimreba ar 
aris kanonieri.”

Aa. dasaSveboba

105. sasamarTlo aRniSnavs, rom es saCivari ar aris aSkarad arasa-
Tanadod dausabuTebeli konvenciis 35-e muxlis me-3 punqtis mniS-
vnelobiT. sasamarTlo aseve aRniSnavs, rom igi ar aris dauSvebeli 
raime sxva safuZvliT. aqedan gamomdinare, igi dasaSvebad unda gamo-
cxaddes.
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bB. arsebiTi mxare

106. mTavrobam ganacxada, rom ganmcxadebelsa da mis advokate-
bs saSualeba hqondaT, gaesaCivrebinaT nikulinskis raionuli sa-
samarTlos dadgenileba winaswari patimrobis vadis gagrZelebis 
Sesaxeb. saapelacio sasamarTlom maTi saCivari ar daakmayofila.

107. ganmcxadebelma xazgasmiT aRniSna, rom 2000 wlis 13 dekembri-
dan 2001 wlis 30 ianvramde ar arsebobda dapatimrebis Sesaxeb dad-
genileba, romlis gasaCivrebasac igi SeZlebda. gaTavisuflebasTan 
dakavSirebiT gancxadebis Setanis saSualeba mas pirvelad 2001 wlis 
30 ianvris sxdomaze mieca, rac man gaakeTa kidec.

108. sasamarTlo imeorebs, rom me-5 muxlis me-4 punqtis safuZve-
lze, dakavebul an dapatimrebul pirs ufleba aqvs sasamarTlom 
ganixilos misi Tavisuflebis aRkveTis proceduruli da arsebiTi 
garemoebebis “kanonierebis” sakiTxi me-5 muxlis 1-li punqtis mniS-
vnelobiT. es niSnavs, rom kompetenturma sasamarTlom unda ganixi-
los ara mxolod Sidasaxelmwifo kanonmdeblobiT dadgenil proce-
durul moTxovnebTan Sesabamisoba, aramed aseve eWvis gonivrulo-
ba, romelzedac dakavebaa dafuZnebuli, da dakavebiTa da Semdgomi 
patimrobiT dasaxuli miznis legitimuroba (ix. brogani da sxvebi 
gaerTianebuli samefos winaaRmdeg, 1988 wlis 29 noemberi, seria A 
#145‑B, §65; grauslisi litvis winaaRmdeg, #36743/97, §§51-55, 2000 wlis 
10 oqtomberi; da ilijkovis saqme, cit. zemoT, §94).

109. rogorc sasamarTlom zemoT aRniSna, 2000 wlis 13 dekembri-
dan 2001 wlis 11 ianvramde ganmcxadeblis dapatimrebis Sesaxeb rai-
me dadgenileba ar arsebobda (ix. zemoT, 88-e da momdevno punqte-
bi). aqedan gamomdinare, ganmcxadebels am periodis ganmavlobaSi 
ar SeeZlo misi patimrobis sasamarTlo ganxilva moeTxova, radgan 
ruseTis kanonmdebloba mxolod patimrobis Sesaxeb oficialuri  
dadgenilebis gasaCivrebis saSualebas iZleva (ix. zemoT, punqti 53).

110. raionuli sasamarTlos 2001 wlis 11 ianvris dadgenilebasTan 
dakavSirebiT sasamarTlo kvlav imeorebs, rom patimrobis sakiTx-
Tan dakavSirebuli procesi unda iyos SejibrebiTobis principze da-
fuZnebuli da igi yovelTvis unda uzrunvelyofdes mxareebs Soris 
iaraRTa Tanasworobas (ix. trzaska poloneTis winaaRmdeg, #25792/94, 
§74, 2000 wlis 11 ivlisi). dapatimrebuli piris SesaZlebloba _ mous-
minon piradad an warmomadgenlobis romelime formis meSveobiT _ 
Tavisuflebis aRkveTis sakiTxebTan dakavSirebuli erT-erTi fun-
damenturi proceduruli garantiaa (ix. kampanisi saberZneTis winaaR-
mdeg, 1995 wlis 13 ivlisis gadawyvetileba, seria A # 318‑B, §47).

111. mopasuxe mTavrobas ar uaruyvia, rom 2001 wlis 11 ianvris 
dadgenileba miRebuli iqna ganmcxadeblisa da misi advokatis 
dauswreblad, romlebsac uari uTxres sasamarTlosTvis sakuTari 
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argumentebis wardgenaze. sasamarTlos aseve miaCnia, rom aRniSnuli 
dadgenilebis saxe – nabeWdi forma, romelSic raionuli sasamarT-
los daskvnebi winaswaraa dabeWdili da mxolod ganmcxadeblis gva-
ri da saqmis detalebia xeliT Cawerili _ miuTiTebs, rom ganmcxa-
deblisa da misi advokatis dauswreblad stereotipuli dadgenile-
bis miRebiT raionulma sasamarTlom ver ganaxorciela sasamarTlo 
kontroli patimrobis sakiTxze. 

112. aqedan gamomdinareobs, rom 2000 wlis 13 dekembridan 2001 
wlis 30 ianvramde, rodesac ganmcxadeblis gaTavisuflebasTan 
dakavSirebuli gancxadeba pirvelad iqna ganxiluli procesis mwar-
moebeli sasamarTlos mier, ganmcxadebels ar hqonda saSualeba, 
moeTxova sasamarTlo procesis Catareba, romelic misi patimrobis 
marTlzomierebis sakiTxs ganixilavda.

amrigad, dairRva konvenciis me-5 muxlis me-4 punqti.

VI. konvenciis me-6 muxlis savaraudo darRvevebi

113. ganmcxadebeli Cioda, rom mis mimarT warmoebuli sisxlis 
samarTlis procesi Catarda konvenciis me-6 muxlis 1-li punqtis 
darRveviT, romelic adgens:

“1. ...nebismieri sisxlissamarTlebrivi braldebis safuZvlianobis ga-
morkvevisas yvelas aqvs gonivrul vadaSi misi saqmis ... ganxilvis ufleba ... 
damoukidebeli da miukerZoebeli sasamarTlos mier...

2. yoveli piri, visac bralad edeba sisxlis samarTlis danaSaulis 
Cadena, iTvleba udanaSaulod, vidre misi braleuloba ar damtkicdeba 
kanonis Sesabamisad.

3. yovel pirs, visac bralad edeba sisxlis samarTlis dana Saulis Ca-
dena, aqvs, sul mcire, Semdegi uflebebi:

...
(d) dakiTxos an daakiTxvinos braldebis mowmeebi da gamoaZaxebinos da 

daakiTxvinos dacvis mowmeebi braldebis mowmeTa Tanabar pirobebSi...”

114. ganmcxadebeli miuTiTebda, rom man ver isargebla samarTliani 
sasamarTloTi gonivrul vadaSi. igi Cioda, rom raionulma da saqalaqo 
sasamarTloebma igi damnaSaved miiCnies, radgan uari Tqves mis gaTavi-
suflebaze braldebis simZimeze miTiTebiT, da rom saqmis mwarmoebel 
mosamarTles mis mimarT piradi ganzraxva amoqmedebda. misi Tanabral-
debuli da braldebis mowme ‘e’ meore procesze ar daukiTxavT, radgan 
igi miimala da saqmis mwarmoebelma sasamarTlom mis mier policiaSi mi-
cemuli Cvenebebi gamoaqveyna. da bolos, ganmcxadebeli Cioda mtkice-
bulebaTa dasaSvebobisa da Sefasebis Taobaze dadgenilebaTa savarau-
do dausabuTeblobis da sasamarTlo procesis oqmis uzustobis gamo.
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115. sasamarTlo miuTiTebs, rom ganmcxadeblis mimarT sisxlis 
samarTlis procesi mimdinareobda misi dakavebis dRidan, anu 2000 
wlis 11 oqtombridan, 2002 wlis 9 seqtembramde, rodesac gamota-
nil iqna saboloo ganaCeni. am periodma erTi weli da aTi Tve Seadgi-
na. es ar aris imdenad xangrZlivi periodi, rom ver daakmayofilos 
konvenciis me-6 muxlis 1-li punqtis moTxovna “gonivruli vadis”  
Sesaxeb.

116. sasamarTlo kvlav imeorebs, rom udanaSaulobis pre-
zumfciis principi krZalavs sasamarTlos mier sisxlis samarT-
lis danaSaulis CadenaSi braldebuli piris braleulobis Sesaxeb 
moumwifebeli gancxadebis gakeTebas, sanam es kanonis Sesabamisad 
ar damtkicdeba (ix. alene de ribemonti safrangeTis winaaRmdeg, 
1995 wlis 10 Tebervlis gadawyvetileba, seria A #308, §41). miuxe-
davad imisa, rom braldebis simZime, romelzedac Sidasaxelmwi-
fo sasamarTloebma ganmcxadeblis patimrobis vadis gagrZeleba 
daafuZnes, “sakmarisi” safuZveli ar iyo konvenciis me-5 muxlis 
me-3 punqtis miznebisTvis (ix. zemoT, punqti 101), am dadgenile-
baTa formulireba ar amyarebs ganmcxadeblis pretenzias, rom 
sasamarTlom mis braleulobasTan dakavSirebiT mosazreba pro-
cesis dasulebamde gamoxata. ganmcxadebelma verc raime sxva masa-
la warmoadgina, romelic eWvqveS daayenebda saqmis mwarmoebeli  
sasamarTlos miukerZoeblobas.

117. sasamarTlo aseve aRniSnavs, rom ganmcxadebels, romelsac 
advokati uwevda daxmarebas, SeeZlo pirdapir daesva SekiTxvebi b-ni 
‘e’-isTvis _ rogorc gamomZieblis winaSe dapirispirebis dros, ise 
pirvel sasamarTlo procesze. amrigad, mas SeeZlo Camoeyalibebina 
da mosamarTlisTvis gaeziarebina Tavisi mosazrebebi mowmis saime-
doobasTan dakavSirebiT (ix. isgro italiis winaaRmdeg, 1991 wlis 
19 Tebervlis gadawyvetileba, seria A #194‑A, § 35). dadgenilia, rom 
b-ni ‘e’ meore sasamarTlo procesze ar gamocxadda da misi dakiTxva 
ver moxerxda. miuxedavad imisa, rom saqmis mwarmoebelma axalma sa-
samarTlom Cveneba piradad b-ni ‘e’-isgan ver miiRo, mas misi amocanis 
gadaWraSi daexmara dapirispirebisa da sasamarTlos sxdomis oqme-
bi, romelTa sizustesTan dakavSirebiT dacvis mxares pretenzia ar 
gamouTqvams. garda amisa, rogorc saqmis mwarmoebelma sasamarTlom 
miuTiTa, b-ni ‘e’-is Cveneba gamyarebuli iyo sxva mowmeTa CvenebebiT, 
aseve nivTmtkicebebiT, romlebic narkotikebTan dakavSirebul 
danaSaulSi ganmcxadeblis monawileobaze miuTiTebda (ix. zemoT, 
punqti 37).

118. da bolos, sasamarTlom Seiswavla ganmcxadeblis mier me-6 
muxlis safuZvelze warmodgenili saCivrebis danarCeni nawili. 
Tumca mis xelT arsebuli masalebis gaTvaliswinebiT sasamarT-
lo aRniSnavs, rom es saCivrebi am debulebis raime darRvevas 
ver avlens. 
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119. zemoaRniSnuli mosazrebebis gaTvaliswinebiT sasamarTlos 
miaCnia, rom ganacxadis es nawili ukugdebuli unda iqnes, rogorc 
aSkarad arasaTanadod dasabuTebuli, konvenciis 35-e muxlis me-3 
da me-4 punqtebis Sesabamisad.

VII. konvenciis 41-e muxlis gamoyeneba

120. konvenciis 41-e muxli adgens:

“Tu sasamarTlo daadgens, rom dairRva konvencia da misi oqmebi, 
xolo Sesabamisi maRali xelSemkvreli mxaris Sidasaxelmwifoebrivi 
samarTali darRvevis mxolod nawilobrivi gamosworebis SesaZleblo-
bas iZleva, saWiroebis SemTxvevaSi, sasamarTlo dazaralebul mxares 
samarTlian dakmayofilebas miakuTvnebs.”

aA. ziani

121. ganmcxadebeli iTxovda 10 000 evros (“EUR”) aramaterialuri 
zianisTvis, rac warmoadgenda kompensacias autanel pirobebSi uka-
nono da gadaWarbebulad xangrZlivi patimrobisTvis.

122. moTxovnil Tanxas mTavroba gadaWarbebulad miiCnev-
da, radgan saknebis gadatvirTuloba obieqturi mizezebiT iyo  
gamowveuli.

123. sasamarTlo imeorebs, rom man gamoavlina konvenciis garan-
tiebis seriozul darRvevaTa erToblioba. ganmcxadebeli uzomod 
gadatvirTul sagamoZiebo izolatorSi dapatimrebuli iyo sakma-
risi safuZvlebis gareSe. misi patimrobis garkveuli periodi ar iyo 
sanqcirebuli Sesabamisi dadgenilebiT da mas ar SeeZlo moeTxo-
va misi patimrobis sakiTxis sasamarTlo ganxilva. am darRvevebs 
SeeZlo misTvis mniSvnelovani sirTuleebi Seeqmna da sulieri tan-
jva mieyenebina. mis mier samarTlianobis safuZvelze gakeTebuli Se-
fasebis Sesabamisad, sasamarTlo adgens, ganmcxadebels miekuTvnos 
10 000 evro aramaterialuri zianisTvis, damatebuli nebismieri 
gadasaxadi, romliTac SeiZleba daibegros es Tanxa.

Bb. xarjebi da gaweuli danaxarjebi

124. ganmcxadebeli aseve moiTxovda 15 500 evros Sidasaxelmwifo 
sasamarTloebsa da sasamarTloSi (strasburgis, mTargmnelis SeniS-
vna) gaweuli xarjebisTvis. misma warmomadgenlebma ori saCivari Seita-
nes arsebiT mxaresTan dakavSirebiT da eqvsi _ patimrobis sanqcieb-
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Tan dakavSirebiT. isini daeswrnen ocdasam sxdomas raionul sasamarT-
loSi da sul mcire ocdaaTjer Sexvdnen ganmcxadebels sapatimro 
dawesebulebaSi. maT aseve moamzades ganacxadis forma da komentarebi 
mTavrobis memorandumze. ganmcxadebelma warmoadgina ori Sablonuri 
kontraqti sasamarTloSi misi warmodgenis Sesaxeb, romelTa saerTo 
Rirebuleba 350 000 rusul rubls (“RUR”) Seadgenda, da ori qviTari 
iuridiuli momsaxurebisTvis, 13 100 rusuli rublis odenobis.

125. mTavrobam miuTiTa, rom sasamarTlos amocana ar iyo ganmcxa-
deblis msjavris arsebiTi mxaris xelaxali Sefaseba. amis gamo, Sida-
saxelmwifo sisxlis samarTlis procesebze gaweuli xarjebi ar unda 
anazRaurebuliyo. nebismier SemTxvevaSi, xarjebis mxolod umniSvne-
lo nawili iyo dokumenturad dadasturebuli. garda amisa, sasamarT-
los winaSe ganmcxadeblis warmodgenisTvis moTxovnil Tanxas _ 10 
000 evros mTavroba gadaWarbebulad miiCnevda. misi mtkicebiT, gan-
mcxadebelma am Tanxis damadasturebeli dokumenti ver warmoadgina.

126. sasamarTlo eTanxmeba, rom Sidasaxelmwifo proceseb-
ze gaweuli xarjebi warmoiSva ganmcxadeblis uflebis darRvevis 
aRkveTis mizniT, kerZod, misi saqmis gonivrul vadaSi ganxilvis an 
saqmis ganxilvis ganmavlobaSi gaTavisuflebis uflebisa. im far-
glebSi, ramdenadac es xarjebi gamyarebulia Sesabamisi angariS-
sworebis dokumentebiT, sasamarTlo ganmcxadebels akuTvnebs 350 
evros, damatebuli nebismieri gadasaxadi, romliTac SeiZleba dai-
begros es Tanxa, da ukuagdebs Sidasaxelmwifo procesebTan dakav-
Sirebuli saCivris danarCen nawils.

127. rac Seexeba strasburgis process, sasamarTlo aRniSnavs, rom 
ganmcxadebeli uzrunvelyves iuridiuli daxmarebiT da mas sasamarT-
loSi warmoadgenda qalbatoni k. moskalenko. saqmis masalebidan ar Cans, 
rom ganmcxadeblis meore warmomadgenelma, qalbatonma e. lipsterma 
saqmeze raime damoukidebeli samuSao Caatara. aqedan gamomdinare, sa-
samarTlo ukuagdebs ganmcxadeblis saCivars qalbatoni lipsteris ho-
noraris anazRaurebasTan dakavSirebiT (ix. mutatis mutandis, observeri da 
gardiani gaerTianebuli samefos winaaRmdeg, 1991 wlis 26 noembris ga-
dawyvetileba, seria A # 216, §80). garda amisa, sasamarTlo aRniSnavs, rom 
ganmcxadebelsa da q-n moskalenkos Soris dadebuli kontraqti aris 
mza forma, romelSic mxolod mxareTa saxelebi da Tanxis raodenobaa 
xeliT Sevsebuli, xolo danarCeni grafebi _ romlebSic aRwerilia 
iuridiuli samuSaos xasiaTi, saTanado TariRi da sxva pirobebi _ Seuv-
sebelia. rogorc Cans, kontraqtis formam ver warmoSva samarTlebrivi 
valdebuleba ganmcxadeblis mier q-n moskalenkosTvis honoraris ga-
daxdasTan dakavSirebiT. saCivris es nawilic ukugdebuli unda iqnes (ix. 
mutatis mutandis, dudgeoni gaerTianebuli samefos winaaRmdeg (muxli 50), 
1983 wlis 24 Tebervlis gadawyvetileba, seria A # 59, §22). zemoaRniSnuli 
msjelobis gaTvaliswinebiT sasamarTlo ukuagdebs ganmcxadeblis sa-
Civars strasburgis procesze xarjebTan dakavSirebiT.
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g. sauravi

128. sasamarTlos mizanSewonilad miaCnia, rom sauravi gani-
sazRvros evropis centraluri bankis zRvruli sasesxo ganakveTis 
odenobiT, romelsac unda daematos sami procentuli punqti.

aRniSnulis safuZvelze sasamarTlo erTxmad

1. acxadebs dasaSvebad ganmcxadeblis saCivars misi Tavisuflebis 
aRkveTis da patimrobis pirobebTan dakavSirebiT, xolo ganacxadis da-
narCen nawils _ dauSveblad;

2. adgens, rom dairRva konvenciis  me-3 muxli moskovis #IZ-77/3 sagamo-
Ziebo izolatorSi ganmcxadeblis patimrobis pirobebis gamo;

3. adgens, rom dairRva me-5 muxlis 1-li punqtis (c) qvepunqti 2000 
wlis 11 da 12 oqtombers da 2000 wlis 13 dekembridan 2001 wlis 30 ianvra-
mde ganmcxadeblis patimrobis samarTlebrivi safuZvlis ararsebobis 
gamo;

4. adgens, rom dairRva konvenciis me-5 muxlis me-3 punqti;
5. adgens, rom dairRva konvenciis me-5 muxlis me-4 punqti; 
6. adgens,

(a) rom mopasuxe saxelmwifom im dRidan, rodesac gadawyvetileba sa-
boloo gaxdeba konvenciis 44-e muxlis me-2 punqtis Sesabamisad, ganmcxa-
debels sami Tvis vadaSi unda gadauxados rusul rublSi konvertirebu-
li, angariSsworebis dRes arsebuli kursiT, Semdegi odenobis Tanxebi:

(i) 10 000 (aTi aTasi) evro aramaterialuri zianisTvis;
(ii) 350 (samas ormocdaaTi) evro Sidasaxelmwifo sasamarTlo proce-

sebze gaweuli xarjebisTvis;
(iii)  zemoaRniSnul Tanxebze gaTvaliswinebuli nebismieri sagadasaxa-

do begara;
(b) rom aRniSnuli sami Tvis gasvlis Semdeg saboloo angariSswore-

bamde zemoxsenebul Tanxas sajarimo periodis ganmavlobaSi daericxe-
ba ubralo procentebi evropis centraluri bankis zRvruli sasesxo 
ganakveTis toli ganakveTiT, romelsac daemateba sami procentuli 
punqti;

7. uaryofs ganmcxadeblis danarCen moTxovnebs samarTlian dakmayo-
filebasTan dakavSirebiT 

Sesrulebulia inglisur enaze da werilobiT gacxadebulia 
2007 wlis 1 marts, sasamarTlos reglamentis 77-e wesis me-2 da me-3  
punqtebis Sesabamisad.

klaudia vesterdieki   per lorenzeni 
seqciis mdivani    Tavmjdomare 



bukta da sxvebi ungreTis winaaRmdeg

Bukta and others v. Hungary
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adamianis uflebaTa evropuli sasamarTlo

meore seqcia

saqme bukta da sxvebi ungreTis winaaRmdeg

CASE OF BUKTA AND OTHERS v. HUNGARY

(ganacxadi #25691/04)

gadawyvetileba

es versia Sesworda 2007 wlis 25 seqtembers, sasamarTlos debu-
lebis 81-e wesis Sesabamisad

strasburgi

2007 wlis 17 ivlisi

saboloo

17/10/2007

es gadawyvetileba saboloo gaxdeba konvenciis 44-e muxlis me-2 
punqtiT gaTvaliswinebul SemTxvevebSi. igi SeiZleba daeqvemdeba-

ros redaqciuli xasiaTis Sesworebebs. 
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adamianis uflebaTa evropuli sasamarTlo

saqmeze “bukta da sxvebi ungreTis winaaRmdeg”,
(Bukta and others v. Hungary)

adamianis uflebaTa evropuli sasamarTlos palatam (meore 
seqcia) Semdegi SemadgenlobiT:

b-ni f. tulkensi, Tavmjdomare,
b-ni a. b. baka,
q-ni i. kabral bareto,
b-ni v. zagrebelski,
b-ni a. mularoni,
b-ni d. ioCiene,
b-ni p. popoviCi, mosamarTleebi:
da q-ni s. dole, seqciis mdivani, 

moiTaTbira 2007 wlis 26 ivniss da
imave dRes miiRo Semdegi gadawyvetileba:
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procedura

1. saqme momdinareobs ganacxadidan (#25691/04) ungreTis respu-
blikis winaaRmdeg, romelic sasamarTloSi Semotanilia adamianis 
uflebaTa da ZiriTad TavisuflebaTa dacvis evropuli konvenciis 
(“konvencia”) 34-e muxlis safuZvelze ungreTis sami moqalaqis _ 
q-ni demesne buktas, b-ni Fferdinand lancneris da b-ni ianosne tol-
giesis (“ganmcxadeblebi”) mier 2004 wlis 13 aprils.

2. ganmcxadeblebs warmoadgenda budapeStSi moRvawe advokati 
b-ni l. grespiki. ungreTis mTavrobas (“mTavroba”) warmoadgenda 
b-ni l. holcli, iusticiisa da samarTaldacvis saministros muSaki.

3. gancxadeblebi Ciodnen, rom maTi mSvidobiani Sekreba policiam 
daSala konvenciis me-10 da me-11 muxlebis darRveviT.

4. 2006 wlis 4 seqtembers sasamarTlom gadawyvita mTavrobisTvis 
Seetyobinebina ganacxadis Sesaxeb. konvenciis 29-e muxlis me-3 pun-
qtis safuZvelze man gadawyvita erTdroulad ganexila ganacxadis 
arsebiTi mxare da misi dasaSveboba. 
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faqtebi

5. ganmcxadeblebi arian ungreTis moqalaqeebi, romlebic dai-
badnen ungreTSi 1943, 1945 da 1951 wlebSi da cxovroben budapeStSi.

aA. saqmis garemoebebi

6. saqmesTan dakavSirebuli faqtebi, rogorc es mxareebis mier 
iqna warmodgenili, SeiZleba Semdegi saxiT Sejamdes.

7. 2002 wlis 1 dekembers budapeSts oficialuri vizitiT ewvia ru-
mineTis premier-ministri da man miReba gamarTa rumineTis erovnul 
dResTan dakavSirebiT, romelic aRiniSneba 1918 wels giulafeher-
varis (Gyulafehérvár) erovnuli asambleis mier manamde ungruli tran-
silvaniis rumineTisaTvis gadacemis gamocxadebasTan dakavSirebiT.

8. ungreTis premier ministrma gadawyvita miRebas daswreboda da 
amis Sesaxeb RonisZiebamde erTi dRiT adre sajarod ganacxada.

9. ganmcxadeblebs miaCndaT, rom ungreTis premier- ministrs Tavi 
unda Seekavebina miRebaSi monawileobisagan, ungreTis instoria-
Si giulafehervaris erovnuli asambleis uaryofiTi mniSvnelobis 
gamo. aqedan gamomdinare, maT gadawyvites demonstracia gaemarTaT 
budapeStis kempinskis sastumros win, sadac miReba iyo dagegmili. 
TavianTi gadawyvetilebis Sesaxeb maT policiisTvis ar ucnobebiaT. 

10. 2002 wlis 1 dekembers, SuadRiT, sastumros win Seikriba daaxloebiT 
150 adamiani, ganmcxadeblebis CaTvliT. aq iyo policiac. Sekrebis ad-
gilas didi xmauri iyo, ris gamoc policiam Sekrebis daSla gadawyvita, 
radgan miiCnia, rom SeiZleboda safrTxe Seqmnoda miRebis usafrTxod Ca-
tarebas. policiam demonstrantebi aiZula, sastumros gverdiT mdebare 
parkSi gadasuliyvnen, saidanac isini garkveuli drois Semdeg daiSalnen.

11. 2002 wlis 16 dekembers ganmcxadeblebma policiis moqmede-
bis sasamarTlo ganxilva moiTxoves da peStis centraluri saolqo 
sasamarTlos winaSe am moqmedebis ukanonod gamocxadebis sakiTxi 
daayenes. isini amtkicebdnen, rom demonstracia absoluturad mS-
vidobiani iyo da mis erTaderT mizans iq SekrebilTa Sexedulebebis 
gamoxatva warmoadgenda. ufro metic, ganmcxadeblebi miuTiTebdnen, 
rom SeuZlebeli iyo policiisaTvis demonstraciis Sesaxeb sami dRiT 
adre Setyobinebis gagzavna, rogorc amas moiTxovs 1989 wlis me-3 aqti 
Sekrebis uflebis Sesaxeb (“Sekrebis aqti”), radgan premier ministrma 
misi gadawyvetilebis Sesaxeb mxolod erTi dRiT adre ganacxada.

12. 2003 wlis 6 Tebervals saolqo sasamarTlom ar daakmayofila 
ganmcxadebelTa sarCeli. RonisZiebasTan dakavSirebul garemoebe-
bTan dakavSirebiT man aRniSna, rom demonstracia mas Semdeg daSa-
les, rac mcire afeTqebis xma gaisma. 



42

bukta da sxvebi ungreTis winaaRmdeg

13. saolqo sasamarTlom aseve aRniSna, rom dagegmili Sekrebis 
Sesaxeb policiisTvis Setyobinebis samdRiani vada ver iqneboda 
daculi, Tu demonstraciis gamomwvevi RonisZiebis Sesaxeb sazoga-
doebam informacia sam dReze naklebi vadis ganmavlobaSi miiRo. sa-
samarTlos azriT, Sekrebis Sesaxeb aqtis SesaZlo xarvezs sasamarT-
lo ver gamoasworebda. aqedan gamomdinare, demonstraciis Sesaxeb 
policiis informirebis valdebuleba exeba yvela tipis demonstra-
cias, spontanurad gamarTuli demonstraciebis CaTvliT. sasamarT-
lom aseve aRniSna, rom aseT RonisZiebebTan mimarTebiT SeiZleba 
saWiro iyos ufro detaluri da daxvewili regulireba, magram es 
kanonmdeblis amocana iyo da ara sasamarTloebis. 

14. sasamarTlom aseve aRniSna, rom Sekrebis Sesaxeb policiisT-
vis winaswar Setyobinebis valdebuleba emsaxureba sazogadoebis 
interesebis da sxvaTa uflebebis dacvas, kerZod, transportis Ta-
visufal moZraobas da mimosvlis Tavisuflebis uflebas. man aRniS-
na, rom demonstraciis organizatorebs arc ki ucdiaT, Setyobineba 
gaegzavnaT policiisTvis. saolqo sasamarTlom aseve aRniSna:

“... moqmedi Sidasaxelmwifo kanonis Sesabamisi debulebebis safuZve-
lze, is faqti, rom Sekreba mSvidobiania, TavisTavad sakmarisi ar aris 
policiisTvis informaciis miwodebis movaleobisagan gasaTavisufle-
blad, radgan Setyobinebis gareSe igi per se xdeba ukanono, da, aqedan ga-
momdinare, mopasuxem igi kanonierad daSala, Sekrebis Sesaxeb aqtis me14 
ganyofilebis 1-li punqtis Sesabamisad.”

15. ganmcxadeblebma gadawyvetileba gaasaCivres. 2003 wlis 16 
oqtombers budapeStis samxareo sasamarTlom ZalaSi datova pir-
veli instanciis sasamarTlos gadawyvetileba. man Seaswora saol-
qo sasamarTlos gadawyvetilebis saargumentacio nawili, saidanac 
amoiRo miTiTeba Sesabamis Sidasaxelmwifo kanonSi SesaZlo xar-
vezis arsebobis Sesaxeb. garda amisa, samxareo sasamarTlom, stras-
burgis sasamarTlos precedentul samarTalze da sakonstitucio 
sasamarTlos #55/2001 (XI.29) dadgenilebaze miTiTebiT, inter alia, 
aRniSna:

“...Sesabamisi Sidasaxelmwifo kanonis gamoyenebisas midgoma aSkarad 
avtoritarulia, radgan ar arsebobs Setyobinebis valdebulebisagan 
gamonaklisi, da, aqedan gamomdinare, ar aris raime gansxvaveba “winaswar 
Setyobinebul” da “spontanurad gamarTul” Sekrebebs Soris. es ukanas-
kneli ukanonod iTvleba, radgan Sesrulebuli ar aris Setyobinebis ze-
moaRniSnuli valdebuleba.”

16. sabolood samxareo sasamarTlom daadgina, rom ganmcxade-
belTa mimarT ganxorcielebuli SezRudva iyo aucilebeli da pro-
porciuli.
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17. ganmcxadeblebma ganCineba gaasaCivres, romelic 2004 wlis 24 
Tebervals uzenaesma sasamarTlom, arsebiTi ganxilvis gareSe, ar 
daakmayofila, radgan igi ratione materiae ar Seesabameboda samoqala-
qo saproceso kodeqsis Sesabamis debulebebs. 

bB. Sesabamisi Sidasaxelmwifo kanoni

18. konstituciis 62-e muxli mSvidobiani Sekrebis uflebas 
uzrunvelyofs da mis ganxorcielebas icavs.

19. Sekrebis Sesaxeb aqtis me-6 ganyofileba SekrebasTan dakavSi-
rebuli Setyobinebis policiisaTvis gagzavnas RonisZiebamde sami 
dRiT adre moiTxovs.

20. Sekrebis Sesaxeb aqtis me-14 ganyofilebis 1-li punqti 
moiTxovs, rom policiam daSalos (feloszlatja) nebismieri Sekreba,
romelic winaswari Setyobinebis gareSe gaimarTeba. 

21. Sekrebis Sesaxeb aqtis me-14 ganyofilebis me-3 punqti adgens, 
rom Sekrebis daSlis SemTxvevaSi monawileebs SeuZliaT 15 dRis gan-
mavlobaSi moiTxovon sasamarTlo ganxilva. 

samarTali

I. konvenciis me-11 muxlis savaraudo darRveva

22. ganmcxadeblebi Ciodnen, rom maTi mSvidobiani demonstracia 
mxolod imitom daSales, rom ar arsebobda winaswari Setyobineba, 
riTac dairRva konvenciis me-11 muxli, romelic acxadebs:

“1. yvelas aqvs ufleba mSvidobiani Sekrebis Tavisuflebis...
 2. dauSvebelia raime SezRudvis daweseba am uflebaTa ganxorciele-

baze, garda iseTi SemTxvevisa, romelic gaTvaliswinebulia kanoniT 
da aucilebelia damokratiul sazogadoebaSi... uwesrigobis an da-
naSaulis aRsakveTad, ... [an] sxvaTa uflebaTa da TavisuflebaTa da-
sacavad...”

aA. dasaSveboba

23. sasamarTlo aRniSnavs, rom es ganacxadi aSkarad arasaTanadod 
dausabuTebeli ar aris konvenciis 35-e muxlis me-3 punqtis mniSvne-
lobiT. sasamarTlo aseve aRniSnavs, rom igi ar aris dauSvebeli raime 
sxva safuZvliT. amrigad, igi dasaSvebad unda gamocxaddes.
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Bb. arsebiTi mxare

1. hqonda Tu ara adgili mSvidobiani Sekrebis 
Tavisuflebis ganxorcielebaSi Carevas

24. mTavrobas ar uaruyvia, rom ganmcxadeblebs SeeZloT dayrdno-
bodnen me-11 muxliT uzrunvelyofil garantiebs; mas arc is uaruy-
via, rom demonstraciis daSliT moxda ganmcxadeblebis am debulebiT 
garantirebuli uflebebis ganxorcielebaSi Careva. sasamarTlos 
safuZveli ara aqvs sxvagvarad ifiqros. Tumca mTavroba acxadebda, 
rom Careva gamarTlebuli iyo me-11 muxlis me-2 punqtis safuZvelze.

2. iyo Tu ara Careva gamarTlebuli

25. Sesabamisad, unda dadgindes, iyo Tu ara “kanoniT gaTvaliswi-
nebuli” gasaCivrebuli sanqcireba, romelic warmoiSva me-2 punqtiT 
gansazRvruli erTi an ramdenime kanonieri miznis safuZvelze, 
xolo maTi miRweva iyo “aucilebeli demokratiul sazogadoebaSi”. 

a. “kanoniT gaTvaliswinebuli”

26. mxareebs ar udaviaT sakiTxze, iyo Tu ara ganmcxadebelTa mSvido-
biani Sekrebis Tavisuflebis SezRudva dafuZnebuli Sekrebis Sesaxeb 
aqtis me-14 ganyofilebaze, romlis formulrebac naTelia. aqedan ga-
momdinare, ganWvretadobis moTxovna dakmayofilebulia. sasamarTlos 
mizezi ara aqvs, mxareebisagan gansxvavebuli mosazreba hqondes. 

b. “kanonieri mizani”

27. ganmcxadeblebs es sakiTxi ar dauyenebiaT. 
28. mTavrobam ganacxada, rom sazogadoebriv adgilebSi mSvido-

bian Sekrebebze SezRudvis daweseba emsaxureba sxvaTa uflebebis 
dacvas, magaliTad, Tavisufali mimosvlis uflebis an avtotrans-
portis normaluri moZraobis.

29. mTavrobam aseve ganacxada, rom mSvidobiani Sekrebis ufleba 
ar SeiZleba Semoifarglos mxolod saxelmwifos mxridan Caurev-
lobiT. garkveul SemTxvevebSi saWiroa pozitiuri zomebis miReba 
misi mSvidobiani xasiaTis uzrunvelsayofad. amitom saWiro iyo sam-
dRiani vadis dadgena, raTa policias, inter alia, hqondes saSualeba, 
xelisuflebis sxva organoebTan koordinireba moaxdinos, gadaaj-
gufos sapolicio Zalebi, uzrunvelyos saxanZro brigada da trans-
portisagan gawmindos Sesabamisi adgili. man yuradReba miaqcia im 
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faqts, rom Tu xelisuflebas erTze meti organizacia Seatyobinebs, 
rom erTsa da imave adgilas, erTsa da imave dros demonstraciis ga-
marTvas apirebs, maSin saWiro iqneba damatebiTi SeTanxmebebi.

30. am msjelobidan gamomdinare, sasamarTlo kmayofilia, rom sa-
davo RonisZieba emsaxureboda kanonier mizans, kerZod, uwesrigo-
bis Tavidan acilebas da sxvaTa uflebebis dacvas. 

g. aucilebeli demokratiul sazogadoebaSi

31. ganmcxadeblebma aRniSnes, rom maTi spontanuri demonstracia 
mSvidobiani iyo da igi mxolod imitom daSales, rom ar arsebobda 
Sekrebis aqtis me-14 ganyofilebis Sesabamisi winaswari Setyobineba. 
aseTi zoma ar SeiZleba gamarTlebuli iqnes im faqtiT, rom umniS-
vnelo afeTqebis xma gaisma; anu, sxvagvarad Tu vityviT, policias 
saSualeba ar unda miscemoda aseTi safuZvliT daeSala nebismieri 
Sekreba sxva damatebiTi gamamarTlebeli mizezis gareSe. 

32. mTavrobam ganacxada, rom ganmcxadebelTa Sekreba daSales 
ara winaswari Setyobinebis ararsebobis, aramed afeTqebis xmis gamo, 
romelic policiam sastumro kempinskSi myofi saxelmwifo Tanamde-
bobis pirTa usafrTxoebisaTvis saSiSroebis Seqmnad Seafasa.

33. sasamarTlo Tvlis, rom me-11 muxlis me-2 punqti saxelmwi-
foebs uflebamosilebas aniWebs SemoiRos “kanonieri SezRudvebi” 
Sekrebis Tavisuflebis uflebis ganxorcielebaze.

34. sasamarTlos azriT, Sidasaxelmwifo sasamarTlos gadawyve-
tilebebSi, romlebic RonisZiebis kanonierebas exeba, ganmcxade-
belTa Sekrebis daSlis samarTlebriv safuZvlad mxolod winaswari 
Setyobinebis ararsebobaa miTiTebuli. sasamarTloebma policiis 
RonisZiebis kanonierad gamocxadebasTan dakavSirebuli dadgeni-
leba swored am argumentze daafuZnes da ar gaiTvaliswines saqmis 
sxva aspeqtebi, kerZod, RonisZiebis mSvidobiani xasiaTi. 

35. sasamarTlo imeorebs, rom sazogadoebrivi Sekrebebis Ca-
satareblad xelisuflebis mxridan nebarTvis winaswar moTxovna, 
Cveulebriv, ar arRvevs am uflebis arss (ix. rasemblement iura-
sien iunaite Sveicariis winaaRmdeg, #8191/78, komisiis 1979 wlis 10 
oqtombris gadawyvetileba, gadawyvetilebebi da moxsenebebi 17, gv. 
119). Tumca, warmodgenili saqmis garemoebebidan gamomdinare, pre-
mier ministris miRebaze daswrebis ganzraxvis Sesaxeb sazogadoebis 
arasakmarisad adre informirebis gamo ganmcxadeblebs mxolod ori 
arCevani darCaT _ an mTlianad uari eTqvaT mSvidobiani Sekrebis 
uflebis ganxorcielebaze, an igi administraciuli moTxovnebis 
darRveviT ganexorcielebinaT. 

36. sasamarTlos azriT, gansakuTrebul SemTxvevebSi, rodesac 
politikur movlenaze demonstraciis organizebis gziT dauyovne-
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beli reagireba SeiZleba gamarTlebulad iqnes miCneuli, mSvidobia-
ni Sekrebis daSla mxolod im mizeziT, rom ar arsebobda winaswari 
Setyobineba, maSin, rodesac monawileni raime sxva ukanono moqme-
debas ar sCadian, mSvidobiani Sekrebis araproporciuli SezRudvis 
tolfasia. 

37. amasTan dakavSirebiT sasamarTlo aRniSnavs, rom ar arsebobs 
raime mtkicebuleba varaudisTvis, rom ganmcxadeblebi safrTxes 
uqmnidnen sazogadoebriv wesrigs, im mcire uxerxulobis garda, 
romelic gardauvlad warmoiSoba sazogadoebriv adgilebSi Se-
krebisas. sasamarTlo imeorebs, rom “rodesac demonstraciis mo-
nawileni ar mimarTaven Zaladobriv aqtebs, saxelmwifo organoebma 
aucileblad unda gamoavlinon Semwynareblobis garkveuli xarisxi 
mSvidobiani Sekrebis mimarT, Tu ar surT, mTlianad dakargos azri 
konvenciis me-11 muxliT garantirebulma mSvidobiani Sekrebis 
uflebam” (oia atamani TurqeTis winaaRmdeg, #74552/01, 2006 wlis 5
dekemberi, §§41-42).

38. zemoaRniSnuli msjelobis gaTvaliswinebiT, sasamarTlo miiC-
nevs, rom ganmcxadebelTa mSvidobiani Sekrebis daSla ar SeiZleba 
ganxiluli iqnes rogorc aucilebeli demokratiul sazogadoebaSi 
dasaxuli miznis misaRwevad.

39. Sesabamisad, dairRva konvenciis me-11 muxli. 

II. konvenciis me-10 muxlis savaraudo darRveva

40. ganmcxadeblebma miuTiTes me-10 muxlze, romelic adgens: 

“1. yvelas aqvs ufleba gamoxatvis Tavisuflebisa. es ufleba moica-
vs piris Tavisuflebas, hqondes Sexedulebebi, miiRos an gaavrcelos 
informacia Tu mosazrebebi sajaro xelisuflebis Caurevlad da saxel-
mwifo sazRvrebis miuxedavad...

2. am TavisuflebaTa ganxorcieleba, ramdenadac is ganuyofelia Se-
sabamisi valdebulebisa da pasuxismgeblobisagan, SeiZleba daeqvemde-
baros iseT wesebs, pirobebs, SezRudvebs an sanqciebs, romlebic gaTva-
liswinebulia kanoniT da aucilebelia demokratiul sazogadoebaSi, ... 
uwesrigobis Tu danaSaulis aRsakveTad, [an] ... sxvaTa ... uflebebis da-
sacavad, ...”

41. sasamarTlos miaCnia, rom warmodgenil saqmeSi mis mier kon-
venciis me-11 muxlis darRvevis dadgenis Semdeg (ix. zemoT, punqti 
39), saWiro ar aris, calke iqnes Seswavlili ganmcxadebelTa saCiva-
ri me-10 muxlis safuZvelze (ix. ezelini safrangeTis winaaRmdeg, 
1991 wlis 26 aprili, seria A #202, §35). 
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III. konvenciis 41-e muxlis gamoyeneba

42. konvenciis 41-e muxli adgens:

“Tu sasamarTlo daadgens, rom dairRva konvencia da misi 
oqmebi, xolo Sesabamisi maRali xelSemkvreli mxaris Sida-
saxelmwifoebrivi samarTali darRvevis mxolod nawilobrivi 
gamosworebis SesaZleblobas iZleva, saWiroebis SemTxvevaSi, 
sasamarTlo dazaralebul mxares samarTlian dakmayofilebas 
miakuTvnebs.”

Aa. ziani

43. TiToeuli ganmcxadebeli iTxovda 10 000 evros (EUR) aramate-
rialuri zianis anazRaurebisTvis.

44. moTxovnil Tanxas mTavroba gadaWarbebulad miiCnevda.
45. sasamarTlos miaCnia, rom darRvevis dadgena sakmarisia nebis-

mieri aramaterialuri zianis _ romelic SesaZloa ganmcxadeblebs 
miadgaT _ samarTliani dakmayofilebisaTvis. 

Bb. xarjebi da gaweuli danaxarjebi

46. ganmcxadeblebi aseve iTxovdnen saerTo jamSi 2000 evros sa-
samarTlosTvis gaweuli xarjebisaTvis.

47. mTavroba ganmcxadebelTa moTxovnas gadaWarbebulad  
miiCnevda.

48. sasamarTlos precedentuli samarTlis Sesabamisad, ganmcxa-
debeli uflebamosilia miiRos xarjebisa da gaweuli danaxarjebis 
anazRaureba imdenad, ramdenadac dadgindeba, rom es xarjebi iyo 
realuri da aucilebeli, xolo maTi odenoba – dasabuTebuli. am 
saqmeSi sasamarTlo iTvaliswinebs mis xelT arsebul informacias 
da zemoaRniSnul kriteriumebs da gonivrulad miiCnevs, ganmcxade-
blebs erToblivad miekuTvnos moTxovnili anazRaureba 2000 evros 
odenobiT. 

g. sauravi

49. sasamarTlos mizanSewonilad miaCnia, rom sauravi ganisazR-
vros evropis centraluri bankis zRvruli sasesxo ganakveTis 
odenobiT, romelsac unda daematos sami procentuli punqti.
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aRniSnulis safuZvelze sasamarTlo erTxmad

1. acxadebs, rom ganacxadi dasaSvebia;
2. adgens, rom dairRva konvenciis me-11 muxli;
3. adgens, rom saWiro ar aris konvenciis me-10 muxlis safuZvelze 

saCivris calke ganxilva;
4. adgens, rom darRvevis dadgena sakmarisia samarTliani dakmayo-

filebisTvis nebismieri moraluri zianisa, romelic SesaZloa 
ganmcxadeblebs miadgaT;

5. adgens,
(a) rom mopasuxe saxelmwifom im dRidan, rodesac gadawyveti-

leba saboloo gaxdeba konvenciis 44-e muxlis me-2 punqtis Sesa-
bamisad, ganmcxadeblebs erToblivad, sami Tvis vadaSi unda ga-
dauxados 2000 evro (ori aTasi evro) xarjebis anazRaurebisTvis, 
romelic konvertirebuli unda iqnes mopasuxe saxelmwifos va-
lutaSi, gadaxdis dRes arsebuli kursiT, damatebuli nebismieri 
sagadasaxado begara;

(b) rom zemoaRniSnuli sami Tvis gasvlis Semdeg saboloo an-
gariSsworebamde zemoxsenebul Tanxas sajarimo periodis ganma-
vlobaSi daericxeba ubralo procentebi evropis centraluri 
bankis zRvruli sasesxo ganakveTis toli ganakveTiT, romelsac 
daemateba sami procentuli punqti; 

6. uaryofs ganmcxadebelTa danarCen moTxovnebs samarTlian 
dakmayofilebasTan dakavSirebiT.

Sesrulebulia inglisur enaze da werilobiT gacxadebulia 2007 
wlis 17 ivliss, sasamarTlos reglamentis 77-e wesis me-2 da me-3  
punqtebis Sesabamisad.

s. dole    f. tulkensi
seqciis mdivani    Tavmjdomare 



moskovis saientologiuri

eklesia ruseTis winaaRmdeg

Church of Scientology Moscow v. Russia
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adamianis uflebaTa evropuli sasamarTlo

pirveli seqcia

saqme moskovis saientologiuri eklesia ruseTis  
winaaRmdeg

CASE OF CHURCH OF SCIENTOLOGY MOSCOW v. RUSSIA

(ganacxadi #18147/02)

gadawyvetileba

strasburgi

2007 wlis 5 aprili

saboloo

24/09/2007

es gadawyvetileba saboloo gaxdeba konvenciis 44-e muxlis me-2 
punqtiT gaTvaliswinebul SemTxvevebSi. igi SeiZleba daeqvemdeba-

ros redaqciuli xasiaTis Sesworebebs.
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adamianis uflebaTa evropuli sasamarTlo

saqmeze “moskovis saientologiuri eklesia ruseTis winaaRmdeg”,
(Church of Scientology Moscow v. Russia)

adamianis uflebaTa evropuli sasamarTlos palatam (pirveli se-
qcia) Semdegi SemadgenlobiT:

b-ni k.l. rozakisi, Tavmjdomare,
b-ni l. lukaidesi,
q-ni n. najiCi,
b-ni a. kovleri,
q-ni e. steineri,
b-ni k. hajievi,
b-ni d. spielmani, mosamarTleebi,
da b-ni s. nilseni, seqciis mdivani,

moiTaTbira 2007 wlis 15 marts da 

imave dRes miiRo Semdegi gadawyvetileba:
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procedura

1. saqmes momdinareobs ganacxadidan (#18147/02) ruseTis fede-
raciis winaaRmdeg, romelic sasamarTloSi Semotanilia adamia-
nis uflebaTa da ZiriTad TavisuflebaTa konvenciis (“konven-
cia”) 34-e muxlis safuZvelze moskovis saientologiuri eklesiis 
(“ganmcxadebeli”) mier 2002 wlis 24 aprils.

2. ganmcxadebels sasamarTloSi warmoadgendnen gaerTianebul 
samefoSi, ist grinstedSi moRvawe advokati, b-ni p. hodkini da mos-
kovSi moRvawe advokatebi _ q-ni g. krilova da b-ni kuzmiCevi. ru-
seTis mTavrobas (“mTavroba”) warmoadgenda b-ni p. laptevi, ru-
seTis federaciis warmomadgeneli adamianis uflebaTa evropul 
sasamarTloSi.

3. ganmcxadebeli, kerZod, Cioda imis gamo, rom Sidasaxelmwifo 
organoebma mas uari uTxres iuridiul pirad xelaxal daregistri-
rebaze. 

4. 2004 wlis 28 oqtombris dadgenilebiT sasamarTlom ganacxadi 
nawilobriv dasaSvebad gamoacxada.

5. ganmcxadebelma da mTavrobam warmoadgines mosazrebebi 
arsebiT mxaresTan dakavSirebiT (wesi 59, punqti 1).
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faqtebi

I. saqmis garemoebebi

Aa. ganmcxadeblis xelaxali registraciis Tavda-
pirveli mcdelobebi

6. 1994 wlis 25 ianvars ganmcxadebeli oficialurad daregis-
trirda rogorc religiuri gaerTianeba, romelsac eniWeba iu-
ridiuli piris statusi rsfsr-is religiis Sesaxeb 1990 wlis 25 
oqtombris aqtis safuZvelze.

7. 1997 wlis 1 oqtombers ZalaSi Sevida axali kanoni sindisis 
Tavisuflebisa da religiuri gaerTianebebis Sesaxeb (“religiaTa 
aqti”). am kanonis Tanaxmad, yvela religiur gaerTianebas, romelsac 
manamde hqonda miniWebuli iuridiuli piris statusi, aqtTan Sesaba-
misobaSi unda moeyvana Tavisi gaerTianebis muxlebi da xelaxla da-
registrirebuliyo iusticiis kompetenturi departamentis mier.

8. 1998 wlis 11 agvistos ganmcxadebelma Seitana ganacxadi mos-
kovis iusticiis departamentSi xelaxali registaciis moTxovniT, 
romelsac Tan erTvoda kanoniT moTxovnili dokumentebi. 

9. 1999 wlis 1 ivniss moskovis iusticiis departamentma ganmcxa-
debels xelaxal registraciaze uari uTxra. uaris safuZvlad man 
miuTiTa, rom gaerTianebis mizani da saqmianoba ewinaaRmdegeboda 
religiaTa aqtis moTxovnebs da arRvevda sisxlis samarTlis ko-
deqss, radgan im dros mimdinareobda sisxlis samarTlis gamoZie-
ba ganmcxadeblis prezidentis mimarT. ganmcxadebelma miuTiTa, 
rom SemdgomSi gamoZieba daixura sisxlis samarTlis danaSaulis  
niSnebis ararsebobis gamo. 

10. 1999 wlis 29 dekembers ganmcxadebelma meored Seitana 
ganacxadi xelaxali registraciis moTxovniT.

11. 2000 wlis 28 ianvars moskovis iusticiis departamentis 
ufrosis moadgilem ganmcxadebels acnoba, rom mas meore ganacxa-
dzedac uari uTxres. igi werda, rom ganmcxadebelma wesdebaSi 
“cvlilebebis Setanis” nacvlad “wesdebis axali versia” SeimuSava, 
da miuTiTa, rom, wesdebis Sesabamisad, ganmcxadebels “SeeZlo” 
da ara “ufleba hqonda” mieerTebina ucxouri religiuri organi-
zaciebis warmomadgenlobaTa ofisebi. igi aseve amtkicebda, rom 
adgili hqonda ruseTis kanonmdeblos sxva (daukonkretebelia)  
darRvevebs.

12. 2000 wlis 10 Tebervals ganmcxadeblis maSindelma preziden-
tma werili gaugzavna moskovis iusticiis departaments da darRve-
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vebis dakonkreteba sTxova. igi eyrdnoboda religiis aqtis 12.2 gan-
yofilebas, romlis Tanaxmad uaris Tqmis safuZvlebi mkafiod unda 
yofiliyo Camoyalibebuli.

13. 2000 wlis 18 Tebervlis weriliT departamentis ufrosis 
moadgilem ganmcxadebels upasuxa, rom iusticiis departaments ar 
evaleboda wesdebis an sxva dokumentebis ganmarteba an gadasinjva 
da rom igi warmodgenil dokumentebs mxolod samarTlebriv Sefa-
sebas aZlevda da dadgenilebas iRebda xelaxali registraciis an 
masze uaris Tqmis Sesaxeb.

14. 2000 wlis 30 maiss, mas Semdeg rac Semdgomi nabijebi gadaidga 
dokumentebis SesaZlo xarvezebis aRmosafxvrelad, ganm cxadebelma 
mesamed Seitana ganacxadi registraciis moTxovniT.

15. 2000 wlis 29 ivniss ufrosis moadgilem ganmcxadebels acnoba, 
rom ganacxads ver ganixilavdnen, radgan warmodgenili dokumen-
tebi ar iyo srulyofili. 2000 wlis 12 ivliss ganmcxadebelma we-
rilobiT moiTxova misTvis ecnobebinaT romeli dokumenti aklda, 
razedac 2000 wlis 17 ivliss ufrosis moadgilem ganmcxadebels ac-
noba, rom departaments ar hqonda kompetencia mieTiTebina ra saxis 
informacia aklda an ra damatebiTi dokumentebis wardgena iyo 
saWiro. 

16. 2000 wlis 17 ivliss ganmcxadebelma moskovis iusticiis de-
partamentSi Seitana meoTxe, ufro detaluri ganacxadi xelaxali 
registraciisTvis. 

17. 2000 wlis 19 agvistos iusticiis departamentma ganmcxade-
bels acnoba, rom ganacxads ver ganixilavdnen, radgan man, savarau-
dod, dokumentTa arasruli paketi waradgina. informaciaSi miTi-
Tebuli ar iyo, Tu romeli dokumentebi aklda. 

18. 2000 wlis 10 oqtombers ganmcxadebelma waradgina mexuTe, 
kvlav ufro detaluri ganacxadi. 

19. 2000 wlis 9 noembers iusticiis departamentma gaimeora, 
rom ganmcxadebelma dokumentTa arasruli paketi waradgina da 
ganacxads  ver ganixilavdnen. 

20. 2000 wlis 31 dekembers religiuri organizaciebis xelaxali 
registraciis vada amoiwura. 

Bb. sasamarTlo procesi iusticiis departamentTan

21. ganmcxadeblis prezidentma da TanadamfuZnebelma moskovis 
nikulinskis raionul sasamarTloSi sarCeli Seitana moskovis ius-
ticiis departamentis winaaRmdeg ganmcxadeblis xelaxal regis-
traciaze uaris Tqmis gamo.

22. 2000 wlis 8 dekembers moskovis nikulinskis raionulma sa-
samarTlom miiRo ganCineba, romelSic aRniSnuli iyo, rom ius-
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ticiis departamentis 2000 wlis 28 ianvris dadgenilebas kanonieri 
safuZvlebi ar gaaCnda. man daaskvna, rom ganmcxadeblis wesdeba-
Si gamoyenebuli formulirebebi religiis aqtis formulirebaTa 
identuri iyo da daadgina, rom religiur gaerTianebas “ar moeTxo-
veboda Tavis wesdebaSi sityvasityviT gadmoetana kanonis teqs-
ti”. sasamarTlom xazgasmiT aRniSna, rom iusticiis departaments 
SeeZlo redaqciuli xasiaTis Sesworebebze mieTiTebina, ganacxadze 
sruli uaris Tqmis nacvlad.

23. raionulma sasamarTlom aseve daadgina, rom arc 2000 wlis 
29 ivnisis dadgenileba iyo kanonieri. man daadgina, rom ganacxads 
erToda religiaTa aqtiT moTxovnili dokumentebi, garda erTi 
dokumentisa, romelic daadasturebda, rom mocemul teritoriaze 
religiuri jgufi aranakleb TxuTmeti wlis ganmavlobaSi arsebob-
da. Tumca es dokumenti aucilebeli ar iyo, radgan, sakonstitucio 
sasamarTlos ganCinebis Tanaxmad, religiaTa aqtis miRebamde Seqm-
nil religiur organizaciebs TavianTi TxuTmetwliani arsebobis 
dadastureba ar moeTxoveboda. 

24. raionulma sasamarTlom daaskvna, rom moskovis iusticiis de-
partamenti “arsebiTad sababs iyenebda, raTa [ganmcxadebeli] regis-
traciaSi ar gaetarebina”. man miuTiTa, rom registraciaSi gatarebis 
aseTi Tavidan acileba an masze uaris Tqma arRvevda mosarCelis da 
misi rwmenis mimdevarTa uflebas, romelic garantirebulia ruseTis 
konstituciis 29-e da 30-e muxlebiT, rameTu mrevli, romlis gaer-
Tianebas iuridiuli statusi ara aqvs, ver SeZlebs ijariT aiRos Se-
noba religiuri ceremoniebisa Tu locvebisTvis, miiRos da gaavrce-
los religiuri literatura, hqondes sabanko angariSi da a.S. raio-
nulma sasamarTlom aseve daadgina, rom registraciaze uaris Tqma ar 
Seesabameboda saerTaSoriso samarTlis normebs, konvenciis me-9 da 
me-11 muxlebs da samoqalaqo da politikuri uflebebis saerTaSori-
so paqtis me-18 muxls. raionulma sasamarTlom aseve miuTiTa gaeros 
deklaraciaze religiis an rwmenis safuZvelze Seuwynareblobis da 
diskriminaciis yvela formis aRmofxvris Sesaxeb, kerZod, mis me-7 
muxlze, da daadgina, rom “religiuri erTeulisTvis iuridiuli pi-
ris statusis miniWebaze uaris Tqma praqtikulad zRudavs TiToeu-
li piris uflebas, gamoamJRavnos Tavisi religia sxvebTan kavSirSi”. 
raionulma sasamarTlom Semdegi daskvna gaakeTa:

“aqedan gamomdinare, iusticiis organoebis mier xelovnuri sababiT 
moskovis saientologiuri eklesiis xelaxali registraciis Tavidan 
acileba ewinaaRmdegeba ruseTis federaciis zemoaRniSnul kanonebs da 
saerTaSoriso samarTals.” 

raionulma sasamarTlom moskovis iusticiis departaments gan-
mcxadeblis xelaxali registracia daavala.
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25. iusticiis departaments ganaCeni ar gauprotestebia da 
igi savaldebulo da sasamarTlo wesiT aRsrulebadi gaxda 2000 
wlis 19 dekembers. Tumca moskovis iusticiis departamentma mis 
aRsrulebaze uari ganacxada. 

26. 2000 wlis 27 dekembers ganmcxadebelma aRmasrulebeli fur-
celi moipova.

27. 2001 wlis 4 ianvars ganmcxadebelma meeqvse ganacxadi Seitana, 
romelsac daurTo savaldebulo xelaxali registraciis damadas-
turebeli aRmasrulebeli furceli.

28. 2001 wlis 2 Tebervals iusticiis departamentma ganacxadis 
ganxilvaze uari Tqva. man kvlav gaimeora, rom ganmcxadebelma doku-
mentTa arasruli paketi waradgina. savaraudo nakluli dokumentis 
(dokumentebis) bunebis Sesaxeb raime ganmarteba ar miuciaT.

29. moskovis iusticiis departamentma daukonkretebel dRes mos-
kovis qalaqis prokuraturas sTxova, gancxadeba Seetana sazedamxed-
velo gadasinjvis moTxovniT, rac man gaakeTa. prokuroris gancxa-
deba miiRo moskovis saqalaqo sasamarTlos prezidiumma. 2001 wlis 
29 marts prezidiumma sazedamxedvelo gadasinjvis gziT gaauqma 2000 
wlis 8 dekembris gadawyvetileba. am gadawyvetilebis miRebisas man Se-
mdeg safuZvlebze miuTiTa. 2000 wlis 28 ianvris dadgenilebis kanonie-
rebasTan dakavSirebiT prezidiumma gaakritika raionuli sasamarTlo 
da aRniSna, rom man ver moaxerxa xelaxali registraciisTvis 1999 wlis 
29 dekembers wardgenili wesdebis Sesworebebis kanonTan Sesabamiso-
bis Sedareba. 2000 wlis 29 ivnisis uarTan dakavSirebiT sasamarTlom 
miiCnia, rom wigni _ saientologia: Tanamedrove religiis Teologia 
da praqtika (rusuli gamocema) _ ar iZleoda sakmaris informacias 
“am religiis mrwamsis ZiriTadi doqtrinisa da praqtikis Sesaxeb”, ro-
gorc amas moiTxovs religiaTa aqtis ganyofileba 11.5, da rom aqedan 
gamomdinare, dokumentTa paketi ar iyo srulyofili. prezidiumma sa-
kiTxi xelaxla ganaxilvelad raionul sasamarTlos gadasca.

30. 2001 wlis 7 agvistos nikulinskis raionulma sasamarTlom axali 
ganCineba miiRo. raionulma sasamarTlom mxari dauWira moskovis ius-
ticiis departaments da ar daakmayofila ganmcxadeblis sarCeli xe-
laxal registraciaze uaris Sesaxeb. man daadgina, rom ganmcxadebelma 
ver daakmayofila religiis aqtis me-11 ganyofileba, kerZod: (i) xelaxa-
li registraciis ganacxads darTuli hqonda wesdebis da registraciis 
sertifikatis aslebi da ara dednebi; (ii) ganmcxadeblis mier warmodgeni-
li wigni ver iqneboda miCneuli rogorc “informacia am religiis mrwam-
sis ZiriTadi doqtrinisa da praqtikis Sesaxeb”; da (iii) warmodgenili ar 
iyo ganmcxadeblis iuridiuli misamarTis damadasturebeli dokumenti.

31. sasamarTlos winaSe mosarCeleni amaod cdilobdnen daemtki-
cebinaT, rom moskovis iusticiis departaments hqonda wesdebisa da 
registraciis sertifikatis dednebi, aseve ganmcxadeblis iuridiuli 
misamarTi, radgan es dokumentebi xelaxali registraciis moTxovnis 
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pirvel ganacxads erToda, xolo moskovis iusticiis departaments isi-
ni ukan ar daubrunebia. miuxedavad amisa, raionulma sasamarTlom daas-
kvna, rom “is faqti, rom zogierTi dokumenti iyo [fizikurad] departa-
mentis SenobaSi, ganmcxadebels registraciisTvis dokumentTa sruli 
paketis wardgenis valdebulebisagan ar aTavisuflebs”. man daadastu-
ra, rom “yvela saWiro dokumenti erTdroulad unda waredginaT”. 

32. 2001 wlis 26 oqtombers moskovis saqalaqo sasamarTlom mxari 
dauWira gadawyvetilebas da moiwona raionuli sasamarTlos argu-
mentacia. 

33. 2002 wlis 16 ianvars ganmcxadebelma meSvided Seitana ganacxadi 
xelaxali registraciisTvis. adgilobrivi sasamarTloebis ganCinebebis 
gaTvaliswinebiT, ganmcxadebelma waradgina: (i) wesdebisa da registraciis 
sertifikatis dednebi; (ii) “informacia am religiis mrwamsis ZiriTadi do-
qtrinisa da praqtikis Sesaxeb” _ oTxgverdiani dokumenti nacvlad wig-
nisa; da (iii) maTi iuridiuli misamarTis damadasturebeli dokumenti. 

34. 2002 wlis 23 ianvars moskovis iusticiis departamentis 
ufrosis axalma moadgilem uari Tqva ganacxadis ganxilvaze, im 
safuZvliT, rom religiur organizaciaTa xelaxali registraciis 
vada gasuli iyo, xolo ganmcxadeblis daSlasTan (ix. qvemoT) dakav-
SirebiT samoqalaqo procesi mimdinareobda.

35. 2002 wlis 30 aprils nikulinskis raionulma sasamarTlom ar da-
akmayofila iusticiis departamentis samoqalaqo sarCeli ganmcxade-
blis daSlis Sesaxeb. man miuTiTa xsnis armiis moskovis filialis saq-
meze sakonstitucio sasamarTlos mier 2002 wlis 7 Tebervals miRebul 
dadgenilebaze. am dadgenilebis Sesabamisad, religiuri organizaciis 
daSla SesaZlebeli iyo mxolod sasamarTlos gadawyvetilebiT, Tu 
saTanado wesiT dadgindeboda, rom man Sewyvita saqmianoba an eweoda 
ukanono saqmianobas (dadgenilebis detaluri aRwera ix. xsnis armiis 
moskovis filiali ruseTis winaaRmdeg, #72881/01, §§23-24, ECHR 2006‑...). 
vinaidan ganmcxadebeli eweoda finansur da ekonomikur saqmianobas, 
awarmoebda balansis formebs da RonisZiebebs awyobda moskovis muni-
cipalur raionebSi da ar Caudenia raime aramarTlzomieri qmedeba, sa-
samarTlom ar daakmayofila sarCeli misi daSlis Sesaxeb. 2002 wlis 18 
ivliss moskovis saqalaqo sasamarTlom ganaCeni ZalaSi datova. 

gD. xelaxali registraciis uzrunvelyofis Semdgomi 
mcdelobebi

36. 2002 wlis 1 ivliss iuridiul pirTa saxelmwifo registraciis 
sistema Seicvala. Seiqmna iuridiul pirTa erTiani saxelmwifo re-
estri da registraciaSi gatarebis kompetencia gadasaxadebisa da 
mosakreblebis saministros (sagadasaxado saministro) gadaeca. Tum-
ca religiuri organizaciebisaTvis SenarCunebul iqna specialuri 
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procedura, romlis safuZvelzedac religiuri organizaciis regis-
traciis sakiTxis gadawyveta kvlav iusticiis saministros regionul 
departamentebs evaleboda, xolo damtkicebuli ganacxadi formalu-
ri warmoebisTvis sagadasaxado saministros gadaecemoda. yvela arse-
bul iuridiul pirs 2002 wlis 31 dekembramde sagadasaxado organoSi 
unda waredgina ganaxlebuli informacia Tavisi organizaciis Sesaxeb.

37. 2002 wlis 11 ivliss ganmcxadebelma, axali proceduris 
Tanaxmad, merve ganacxadi Seitana moskovis iusticiis departamentSi.

38. 2002 wlis 9 agvistos iusticiis departamentma ganacxadis 
ganxilvaze uari Tqva. man kvlav gaimeora, rom vadis gasvlis gamo 
SeuZlebeli iyo xelaxali registracia. 

39. 2002 wlis 24 seqtembers, mas Semdeg rac moskovis saqalaqo 
sasamarTlom mxari dauWira ganmcxadeblis daSlaze uaris Tqmis 
Sesaxeb gadawyvetilebas, ganmcxadebelma xelaxali registraciis-
Tvis mecxred Seitana ganacxadi. imave dRes man axali proceduriT 
moTxovnili ganaxlebuli informacia waradgina adgilobrivi saga-
dasaxado organos reestrSi, moskovis #39 sagadasaxado inspeqciaSi.

40. 2002 wlis 2 oqtombers moskovis iusticiis departamentis 
ufrosma ganmcxadebels mis 2002 wlis 2 seqtembris werilze Semdegi 
pasuxi gaugzavna:

“... situacia warmoiSva, rodesac, erTi mxriv, [moskovis iusticiis depar-
tamentis] samoqalaqo sarCeli, romelic Tqveni religiuri organizaciis 
daSlas moiTxovda, ar daakmayofiles, xolo, meore mxriv, imave sasamarTlom 
kanonierad miiCnia Cveni dadgenilebebi xelaxal registraciasTan dakavSi-
rebuli Tqveni ganacxadebisa da dokumentebis ganuxilvelobis Sesaxeb, rad-
gan xelaxali registraciisTvis kanoniT dadgenili vada amowuruli iyo.”

41. 2002 wlis 29 oqtombers moskovis #39 sagadasaxado inspeqciam 
ganmcxadebeli iuridiul pirTa erTian saxelmwifo reestrSi gaata-
ra da registraciis sertifikati gasca. 

42. 2002 wlis 29 oqtombers moskovis #39 sagadasaxado inspeqciam 
ganmcxadebeli iuridiul pirTa erTian saxelmwifo reestrSi gaata-
ra da registraciis sertifikati gasca.

43. 2002 wlis 24 dekembers ganmcxadebelma meaTed Seitana ganacxadi 
xelaxali registraciisTvis da mas daurTo reestris sertifikati.

44. 2003 wlis 24 ianvars iusticiis departamentma meaTe ganacxadi 
ganuxilveli datova da kvlav amowurul vadaze miuTiTa. 

dE. Semdgomi samoqalaqo procesi iusticiis depar-
tamentTan 

45. 2003 wlis 24 aprils ganmcxadebelma saCivari Seitana ius-
ticiis departamentis winaaRmdeg religiaTa aqtis safuZvelze 
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ganmcxadeblis xelaxal registraciaze mudmivad uaris gamo. igi, 
kerZod, Cioda, rom iusticiis departamentis moqmedebebiT dairRva 
ufleba ganmcxadeblisa da misi wevrebis religiis da gaerTianebis 
Tavisuflebisa. man waradgina 2002 wlis 29 oqtombris registraciis 
sertifikatis asli da eyrdnoboda sakonstitucio sasamarTlos 
2002 wlis 7 Tebervlis dadgenilebas. 

46. 2003 wlis 1 seqtembers moskovis presnenskis raionulma sa-
samarTlom saCivari ar daakmayofila. man miuTiTa, rom religiaTa 
aqtis Sesabamisad dauSvebeli iyo im religiur organizaciaTa xelaxa-
li registracia, romlebmac xalaxali registraciis vadas gadaaciles.

47. 2004 wlis 22 ianvars moskovis saqalaqo sasamarTlom ga-
auqma 2003 wlis 1 seqtembris gadawyvetileba da saqme qvemdgom 
sasamarTlos daubruna. ganCinebaSi aRniSnuli iyo Semdegi:

“... dadgenil vadaSi xelaxali registraciis ganuxorcielebloba Ta-
visTavad ver iqneba safuZveli ... religiuri organizaciis ... wesdebis 
Sesworebebis registraciaze uaris TqmisaTvis ... dadgenili vadis gas-
vlis Semdeg...

religiuri organizaciis damfuZnebeli dokumentebis cvlilebebis 
registraciaze uaris Tqma zRudavs organizaciis da, Sesabamisad, misi 
wevrebis uflebas, damoukideblad gansazRvron misi arsebobisa da fun-
qcionirebis iuridiuli pirobebi.”

48. 2004 wlis 3 noembers presnenskis raionulma sasamarTlom daakma-
yofila ganmcxadeblis sarCeli iusticiis departamentis winaaRmdeg. 
man daadgina, rom religiaTa aqti ar SeiZleba imgvarad ganimartos, rom 
SezRudos religiuri organizaciis SesaZlebloba Sesworebebi Seitanos 
damfuZnebel dokumentebSi xelaxali registraciisTvis dadgenili vadis 
gasvlis Semdeg. amrigad, iusticiis departamentis dadgenileba Seswore-
buli wesdebis registraciaSi gatarebis ganacxadis ganuxilvelad dato-
vebis Sesaxeb ukanonod iqna gamocxadebuli. raionulma sasamarTlom ius-
ticiis departaments ganmcxadeblis xelaxal registraciaSi gatareba 
daavala, 2002 wels Sesworebuli wesdebis daregistrirebis gziT.

49. 2005 wlis 4 Tebervals moskovis saqalaqo sasamarTlom mxari 
dauWira raionuli sasamarTlos mier religiaTa aqtis ganmartebas. 
Tumca man daadgina, rom iusticiis departaments arasworad daevala 
Sesworebuli wesdebis registracia, kerZod, kanonTan misi Sesabamisobis 
gadasinjvis gareSe. saqalaqo sasamarTlom Seaswora misi ganaCenis sare-
zolucio nawili da iusticiis departaments daavala ganmcxadeblis sa-
registracio ganacxadi dadgenili proceduris Sesabamisad Seeswavla.

50. 2005 wlis 31 maiss ganmcxadebelma saregistracio ganacxadi kvlav 
Seitana moskovis saregistracio departamentSi, romelic, iusticiis 
sistemis reformis Semdeg, moskovis iusticiis departamentis samar-
Talmemkvidrea religiuri organizaciebis registraciis sakiTxebSi. 
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51. 2005 wlis 27 ivniss moskovis saregistracio departamentma 
ganmcxadebels acnoba, rom mis ganacxads ar ganixilavdnen, radgan 
mas ar warudgenia moskovSi sul mcire 15 wlis ganmavlobaSi misi ar-
sebobis damadasturebeli dokumenti.

Fe. Tanmdevi movlenebi

52. 2003 wlis 2 seqtembers presis, teleradiomauwyeblobisa da 
masobrivi informaciis saministrom ar daakmayofila ganmcxade-
blis gancxadeba, romliTac igi Tavisi gazeTis _ religia, kanoni 
da Tavisufleba _ daregistrirebas iTxovda. dadgenilebaSi uaris 
raime samarTlebriv safuZvlebze ar miuTiTebiaT. qvemoT mocemu-
lia am dadgenilebis sruli teqsti:

“mogaxsenebT, rom, mas Semdeg, rac dasruldeba sasamarTlo procesi 
[ganmcxadebelsa] da [moskovis iusticiis departaments] Soris (anu, mas 
Semdeg rac ZalaSi Seva ganCineba), am organizacias SeuZlia kvlav moi-
Txovos gazeTis _ religia, kanoni da Tavisufleba _ daregistri-
reba.” 

II. Sesabamisi Sidasaxelmwifo kanoni da praqtika

Aa. ruseTis federaciis konstitucia

53. 29-e muxli uzrunvelyofs religiis Tavisuflebas, romelic 
moicavs uflebas nebismieri religiis gacxadebisa individualurad 
an sxvebTan erTad, an saerTod arc erTis gacxadebisa, religiis an 
sxva mrwamsTa Tavisuflad arCevas, qonas an gavrcelebas da maT Se-
sabamisad moqmedebas.

54. 30-e muxli adgens, rom yvelas aqvs ufleba gaerTianebis Tavi-
suflebisa. 

bB. religiaTa aqti 

55. 1997 wlis 1 oqtombers ZalaSi Sevida federaluri kanoni sin-
disis Tavisuflebisa da religiuri gaerTianebebis Sesaxeb (#125- ФЗ, 
1997 wlis 26 seqtemberi _ “religiaTa aqti”).

56. religiur organizaciaTa damfuZnebeli dokumentebi, romle-
bic religiaTa aqtis miRebamde Seiqmna, unda Sesworebuliyo aqtis 
Sesabamisad da isini xelaxali registraciisTvis unda waredgi-
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naT. aseT Sesworebamde damfuZnebeli dokumentebi moqmedi rCe-
boda im nawilSi, romelic ar ewinaaRmdegeboda aqtis debulebebs 
(ganyofileba 27, punqti 3). 

57. 57. 1999 wlis 27 dekembris weriliT (##10766- СЮ) iusticiis sa-
ministrom Tavis departamentebs acnoba, rom religiaTa aqti reli-
giuri organizaciebis xelaxali registraciisTvis specialur pro-
ceduras ar adgenda. vinaidan 27-e ganyofilebis me-3 punqti maTgan 
moiTxovda damfuZnebeli dokumentebis religiaTa aqtTan Sesabami-
sobis uzrunvelyofas, damfuZnebel dokumentebSi cvlilebebis re-
gistraciis saTanado procedura iyo me-11 ganyofilebis me-11 pun-
qtSi aRwerili procedura. me-11 ganyofilebis me-11 punqti adgen-
da, rom SesworebaTa registraciis procedura iyo igive, romelic 
moiTxoveboda religiuri organizaciis registraciisaTvis.

58. me-11 muxlis me-5 punqtSi mocemuli iyo registraciisTvis 
saWiro dokumentTa CamonaTvali, kerZod:

-  registraciis ganacxadi; 
- religiuri organizaciis damfuZnebelTa sia, maTi erovnebis, 

sacxovrebeli adgilisa da dabadebis TariRis miTiTebiT;
- religiuri organizaciis wesdeba (gaerTianebis muxlebi);
- damfuZnebeli krebis oqmi;
- mocemuli religiuri organizaciis mocemul teritoriaze 

sul mcire 15 wlis ganmavlobaSi arsebobis damadasturebeli 
dokumenti...;

- informacia mocemuli religiis mrwamsis ZiriTadi doqtri-
nisa da praqtikis Sesaxeb, aseve informacia am religiis war-
moSobisa da mocemuli gaerTianebis Sesaxeb, misi saqmianobis 
formebisa da meTodebis CaTvliT; misi Sexedulebebi ojaxsa 
da qorwinebaze, ganaTlebaze; am religiis mimdevarTa Sexe-
dulebebi janmrTelobaze; da informacia organizaciis sasu-
liero pirTa mier misi wevrebisTvis miniWebuli samoqalaqo 
uflebebisa da dakisrebuli movaleobebis Sesaxeb;

- religiuri organizaciis mudmivi mmarTveli organos misamar-
Ti (adgilmdebareoba), organizaciis sakontaqto monacemebi; da

- saxelmwifo mosakreblis gadaxdis qviTari.”

59. me-12 ganyofilebis 1-li punqti acxadebda, rom religiur or-
ganizacias registraciaze SeiZleba uari eTqvas, Tu: 

- religiuri organizaciis miznebi da saqmianoba ewinaaRmdegeba 
ruseTis konstitucias da ruseTis kanonebs, konkretul samarT-

lebriv debulebebze miTiTebiT;
- organizacia ar aris aRiarebuli, rogorc religiuri organi-

zacia;
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- gaerTianebis muxlebi an sxva warmodgenili dokumentebi ar Seesa-
bameba ruseTis kanonmdeblobas an Seicavs arazust informacias;

- imave saxelwodebis mqone sxva religiuri organizacia ukve 
aris daregistrirebuli;

- damfuZnebeli (damfuZneblebi) aris (arian) qmeduunaro.”

60. 27-e ganyofilebis me-4 punqtis Tavdapirveli formulirebiT 
religiur organziaciaTa xelaxali registracia unda dasrule-
buliyo 1999 wlis 31 dekembramde. mogvianebiT es vada 2000 wlis 31 
dekembramde gagrZelda. vadis gasvlis Semdeg religiuri organiza-
ciebi eqvemdebarebodnen daSlas sasamarTlos dadgenilebis wesiT, 
registraciis organos mimarTvis safuZvelze.

g. ruseTis federaciis sakonstitucio sasamarTlos 
precedentuli samarTali

61. sakonstitucio sasamarTlom Seiswavla kanonis moTxovnis 
(yvela religiuri organizacia, romelic am moTxovnis ZalaSi Ses-
vlamdea dafuZnebuli, valdebulia daadasturos, rom igi sul 
mcire TxuTmeti welia arsebobs) Sesabamisoba ruseTis konstitu-
ciasTan da daadgina Semdegi (dadgenileba #16-P, 1999 wlis 23 noembe-
ri, saqme iaroslavis ieRovas mowmeTa religiuri sazogadoeba da 
qristianuli madidebeli eklesia):

“8. ... religiis Tavisuflebis Sesaxeb rsfsr-is kanonis (1995 
wlis 27 ianvris Sesworebuli varianti) Sesabamisad, yvela re-
ligiur gaerTianebas, rogorc regionuls, ise centralurs, Ta-
nabari uflebebi hqonda, rogorc iuridiul pirs; es uflebebi  
Semdgom CarTuli iqna federalur kanonSi sindisis Tavisuflebisa da 
religiuri gaerTianebebis Sesaxeb...

am garemoebaTa safuZvelze, kanonmdebels ar unda CamoerTmia reli-
giur organizaciaTa garkveuli segmentisTvis misTvis miniWebuli samarT-
lebrivi uflebebi mxolod im safuZvelze, rom mas ara aqvs TxuTmetwliani 
arsebobis damadasturebeli dokumenti. aseTi midgoma im religiur orga-
nizaciaTa mimarT, romlebic manamde Seiqmna, Seusabamo iqneboda Tanaswo-
robis principTan, romelic daculia ruseTis federaciis konstituciis 
me-13 muxlis me-4 punqtiT, da dauSvebeli SezRudva iqneboda religiis Ta-
visuflebisa (muxli 28) da gaerTianebaTa [nebayoflobiTi] Tavisuflad Se-
qmnisa da maTi saqmianobis ganxorcielebis uflebisa (muxli 30)...”

62. sakonstitucio sasamarTlom mogvianebiT Tavisi pozicia daa-
dastura 2000 wlis 13 aprilis dadgenilebaSi #46-O, romelic man mii-
Ro saqmeze iesos sazogadoebis damoukidebeli rusuli regioni da 
2002 wlis 7 Tebervlis dadgenilebaSi #7-O, saqmeze xsnis armiis mos-
kovis filiali.
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III. Sesabamis evropul dokumentTa mimoxilva

63. 2002 wlis 23 aprils evropis sabWos saparlamento asambleam 
miiRo rezolucia 1278 (2002), romelic exeba ruseTis kanons reli-
giaTa Sesaxeb. rezoluciaSi, kerZod, aRniSnulia:

“1. 1997 wlis 1 oqotmbers ZalaSi Sevida ruseTis axali kanoni reli-
giaTa Sesaxeb, romelmac gaauqma da Secvala amave sakiTxze ruseTis 1990 
wlis kanoni, romelic zogadad Zalze liberalur kanonad iTvleboda. 
axalma kanonma garkveuli SeSfoTeba gamoiwvia, rogorc misi Sinaarsis, 
ise ganxorcielebis TvalsazrisiT. zogi problema ukve mogvarebulia, 
gansakuTrebiT, ruseTis federaciis sakonstitucio sasamarTlos 1999 
wlis 23 noembris, 2000 wlis 13 aprilis da 2002 wlis 7 Tebervlis dadge-
nilebebiT, xolo iusticiis saministrom 2001 wlis 1 ianvars warmatebiT 
daasrula religiur sazogadoebaTa xelaxali registraciis procesi. 
Tumca garkveuli problemebi kvlav mougvarebelia. ...

5. garda amisa, iusticiis saministros zogierTi samxareo da adgilo-
brivi departamenti registraciaze uars eubneba garkveul religiur 
sazogadoebebs, miuxedavad imisa, rom isini federalur doneze daregis-
trirebuli arian. rogorc Cans, iusticiis federaluri saministro ver 
akontrolebs am samxareo da adgilobriv departamentebs kanonis uze-
naesobis moTxovnebis Sesabamisad. igi religiur sazogadoebebs aiZule-
bs registraciis mosapoveblad sasamarTloebSi ebrZolon am adgilo-
briv departamentebs, nacvlad imisa, rom saministros SigniT ganaxor-
cielos situaciis gamosworebisaTvis saWiro moqmedebebi...

6. aqedan gamomdinare, asamblea ruseTis xelisuflebas rekomenda-
cias aZlevs, rom:

i. kanoni ufro erTgvarovnad unda gamoiyenebodes ruseTis fede-
raciis mTel teritoriaze, ramac bolo unda mouRos gaumarTlebel 
regionul da adgilobriv diskriminacias garkveuli religiuri sazo-
gadoebebisa da adgilobrivi Tanamdebobis pirTa mier ruseTis marTl-
madidebeli eklesiisTvis upiratesobis miniWebas, xolo gansakuTrebiT 
_ garkveul regionebSi maT mier daJinebul moTxovnas, rom saqmianobis 
dawyebamde religiurma sazogadoebebma winaswar miiRon Tanxmoba rusu-
li marTlmadidebeli eklesiisagan;

ii. iusticiis federalurma saministrom ufro qmediTi roli 
unda Seasrulos misi adgilobrivi/samxareo samsaxurebis Ta-
namdebobis pirTa da religiur organizaciaTa Soris wamoWri-
li davebis gadawyvetaSi saqmis sasamarTloSi wardgenamde, rac  
SesaZlebelia ganxorcieldes korufciis da/an religiis Sesaxeb 
kanonis araswori implementaciis SemTxvevebSi saministros Sig-
niT saTanado RonisZiebebis ganxorcielebiT, riTac Tavidan 
iqneba acilebuli saqmeTa sasamarTlomde mitana...”
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samarTali

I. konvenciis me-9, me-10 da me-11 muxlebis savaraudo  
darRveva

64. konvenciis me-9, me-10 da me-11 muxlebis safuZvelze ganmcxa-
debeli Cioda, rom mas TviTneburad CamoarTves iuridiuli piris 
statusi religiuri organizaciis xelaxal registraciaze uaris 
Tqmis Sedegad. sasamarTlo ixsenebs, rom erT-erT bolo saqmeSi man 
faqtobrivad msgavsi saCivari ganixila, romelic exeboda religiuri 
organizaciis xelaxal registraciaze uars, konvenciis me-11 muxlis 
poziciidan me-9 muxlTan wakiTxvis fonze (ix. xsnis armiis mosko-
vis filiali ruseTis winaaRmdeg, #72881/01, §§74 da 75, ECHR 2006‑...). 
sasamarTlo aRniSnavs, rom erovnul doneze ganmcxadeblis reli-
giur bunebasTan dakavSirebiT dava ar wamoWrila da igi 1994 wli-
dan iyo aRiarebuli, rogorc religiuri organizacia. am fonze sa-
samarTlo askvnis, rom ganmcxadeblis saCivari ganxiluli unda iqnes 
konvenciis me-11 muxlis poziciidan me-9 muxlTan wakiTxvis fonze. 

me-9 muxli adgens:
“1. yvelas aqvs ufleba azris, sindisisa da religiis Tavisufle-

bisa; es ufleba moicavs religiis an rwmenis Secvlis Tavisuflebas da, 
agreTve, Tavisuflebas rogorc individualurad, ise sxvebTan erTad, 
saqveynod an gankerZoebiT, gaacxados Tavisi religia Tu rwmena aRm-
sareblobiT, swavlebiT, wesebis dacviTa da ritualebis aRsrulebiT.

2. religiis an rwmenis gacxadebis Tavisufleba eqvemdebareba 
mxolod iseT SezRudvebs, romlebic gaTvaliswinebulia kanoniT da 
aucilebelia demokratiul sazogadoebaSi usafrTxoebis intere-
sebisaTvis, sazogadoebrivi wesrigis, janmrTelobis Tu moralis an 
sxvaTa uflebaTa da TavisuflebaTa dasacavad”.

me-11 muxli adgens:
“1. yvelas aqvs ufleba mSvidobiani Sekrebis Tavisuflebisa, 

agreTve sxvebTan gaerTianebis Tavisuflebisa, maT Soris, ufleba 
profesiuli kavSirebis Seqmnisa da masSi gaerTianebisa sakuTari in-
teresebis dasacavad.

2. dauSvebelia raime SezRudvis daweseba am uflebaTa ganxor-
cielebaze, garda iseTi SemTxvevisa, romelic gaTvaliswinebulia 
kanoniT da aucilebelia demokratiul sazogadoebaSi erovnuli 
uSiSroebis an sazogadoebrivi usafrTxoebis interesebisaTvis, 
uwesrigobis an danaSaulis aRsakveTad, janmrTelobisa Tu moralis 
an sxvaTa uflebaTa da TavisuflebTa dasacavad...”
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Aa. mxareTa argumentebi

1. mTavroba

65. mTavrobas miaCnda, rom ganmcxadeblis gaerTianebis Tavisufle-
bis uflebaSi Carevas ar yofila, radgan misi likvidireba ar momxdara 
da igi inarCunebda iuridiuli piris srul uflebamosilebas. 2002 wlis 
10 agvistos igi Seitanes iuridiul pirTa erTian saxelmwifo reestr-
Si da agrZelebda Tavis religiur saqmianobas. nikulinskis raionulma 
sasamarTlom 2002 wlis 30 aprilis gadawyvetilebiT ar daakmayofila 
moskovis iusticiis departamentis samoqalaqo sarCeli ganmcxade-
blis daSlis Sesaxeb. man es gadawyvetileba daafuZna im mtkicebule-
bebs, rom ganmcxadebeli eweoda mimdinare finansur da ekonomikur 
saqmianobas, awarmoebda balansis formebs da moskovis municipalur 
raionebSi RonisZiebaTa mowyobis nebarTva hqonda. mTavroba aRniSnav-
da, rom ganmcxadebels ar SeeZlo emtkicebina, rom igi raime darRvevis 
“msxverpli” iyo, mxolod imis gamo, rom Tavisi damfuZnebeli dokumen-
tebis moqmed kanonTan Sesabamisobis uzrunvelyofa ar surda.

66. mTavrobam aseve aRniSna, rom ar darRveula ganmcxadeblis re-
ligiis Tavisuflebis ufleba da arc am uflebis SezRudvas hqonda 
adgili. ganmcxadebelis sasjeli “ar iyo mkacri da ar iyo motivi-
rebuli religiuri faqtorebiT. igi gamoiwvia religiaTa aqtTan 
Seusabamobam da administraciuli proceduris darRvevam”. gan-
mcxadeblisTvis xelaxal registraciaze uaris Tqmas ar gamouwve-
via misi saqmianobis akrZalva. ganmcxadeblis wevrebi agrZelebdnen 
TavianTi rwmenis aRmsareblobas, atarebdnen RvTismsaxurebas da 
ceremoniebs da moZRvravdnen maT mimdevrebs.

67. mTavrobam aRniSna, rom raionuli sasamarTlos 2001 wlis 
7 agvistos gadawyvetilebas, romliTac ganmcxadebels uari 
eTqva xelaxal registraciaze, kanonieri safuZveli hqonda. kano-
ni moiTxovda wesdebisa da registraciis sertifikatis dednebs,  
informacias religiis mrwamsis ZiriTadi doqtrinisa da praqtikis 
Sesaxeb da organizaciis iuridiuli misamarTis damadasturebel 
dokuments. magram ganmcxadebelma es dokumentebi ver waradgina, ris 
gamoc xelaxali registraciis ganacxadis ganuxilveloba kanonie-
ri iyo. mTavroba amtkicebda, rom ganmcxadebels araferi ar uSlis 
xels, axali ganacxadi Seitanos xelaxali registraciis moTxovniT.

2. ganmcxadebeli

68. ganmcxadebeli ar daeTanxma mTavrobis komentarebs, rom igi 
“inarCunebda iuridiuli piris srul uflebamosilebas” da “sru-
lad axorcielebda finansur, ekonomikur da sxva saxis saqmianobas”, 
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romlebsac man sicrue uwoda. moskovis iusticiis departamentis 
mier Seqmnili dabrkolebebis Sedegad, romlebsac 2003 wlis 1 seqt-
embers mxari dauWira presnenskis raionulma sasamarTlom, ganmcxa-
debeli “droSi gaiyina” da man ver SeZlo misi damfuZnebeli doku-
mentebis modificireba da, Sesabamisad, misi miznebis, struqturisa 
da Sida mowyobis kanonisa da misi cvalebadi moTxovnebis Sesabami-
sobis uzrunvelyofa. magaliTad, ganmcxadebels aukrZales, wesde-
baSi Seetana samlocvelo adgilebis gaxsnis ufleba da misi prezi-
dentis arCevisa da ganTavisuflebis axali procedura. garda amisa, 
presis saministrom registraciaSi ar gaatara misi gazeTi ganmcxa-
deblis uflebebTan dakavSirebiT Seqmnili gaurkvevlobis gamo, 
rac gamoiwvia xelaxal registraciaze uaris Tqmam. am konteqstSi 
ganmcxadeblis erTian saxelmwifo reestrSi Seyvana gamoiwvia Sida 
administraciulma reformam da igi ar iyo xelaxali registracia 
religiaTa aqtis miznebisTvis. 

69. ganmcxadebeli aseve aRniSnavda, rom ukeTes SemTxvevaSi “ara-
gulwrfeli” iyo mTavrobis pretenzia imis Sesaxeb, rom ganmcxade-
bels damfuZnebeli dokumentebis Sesworebis “survili ar hqonda”. 
moskovis iusticiis departamentSi ganmcxadebelma aTjer Seita-
na ganacxadi xelaxali registraciis Sesaxeb da mas erTxelac ar 
uTqvams uari Seesrulebina masze dakisrebuli moTxovnebi, iqne-
boda es “kanoniT gaTvaliswinebuli” Tu raime sxva saxis. vadis gas-
vla xelaxali registraciis gatarebis gareSe pirdapir iyo dakav-
Sirebuli moskovis iusticiis departamentis mudmiv uarTan, raime 
konkretuli axsna-ganmarteba mieca ganacxadis xarvezTan dakavSi-
rebiT. garda amisa, mis mier saaRmsruleblo furclis ignorireba 
gansakuTrebiT seriozuli darRvevaa, radgan iusticiis saministro 
Tavadaa pasuxismgebeli sasamarTlo aRmasruleblis samsaxurze da 
ganaCenTa aRsrulebaze. mTavrobas ar warmoudgenia raime “damaje-
rebeli da mtkice” argumentebi ganmcxadeblis xelaxal registra-
ciaze uaris TqmasTan dakavSirebiT, maSin, roca 2001 wlis 7 agvistos 
gadawyvetilebis safuZvlebi ar iyo “kanoniT gaTvaliswinebuli”, 
radgan igi ar moiTxovda dokumentebis arc erTdroulad wardgenas 
da arc raime konkretul formas, romlis Sesabamisadac ganmcxade-
bels informacia unda miewodebina “mrwamsis ZiriTadi doqtrinis” 
Sesaxeb.

70. bolos, mTavrobis gancxadebasTan dakavSirebiT _ rom gan-
mcxadebels araferi ar uSlis xels, axali ganacxadi Seitanos xe-
laxali registraciis moTxovniT _ ganmcxadebeli miiCnevs, rom es 
SecdomaSi Semyvani da faqtebis sawinaaRmdego gancxadebaa. navarau-
devi “mimarTvis SesaZlebloba” yovelgvar azrs moklebulia im fon-
ze, rodesac moskovis iusticiis departamentma mTavrobis mosazre-
bebis warmodgenamde cxra Tvis ganmavlobaSi sul mcire xuTjer 
uTxra uari ganmcxadebels registraciis vadis gasvlis sababiT. 
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ganmcxadebelma aRniSna, rom faqtebis Zalze mSvidi ganxilviTac 
ki naTlad Cans mopasuxe saxelmwifos calsaxa midgoma konkretuli 
religiuri organizaciebis registraciaze uaris TqmasTan dakavSi-
rebiT, ganmcxadeblis CaTvliT, miuxedavad imisa, rom amisTvis mas 
“obieqturi da gonivruli dasabuTeba” ar gaaCnia.

Bb. sasamarTlos Sefaseba

1. zogadi principebi

71. sasamarTlo miuTiTebs Tavis Camoyalibebul precedentul 
samarTalze, im TvalsazrisiT, rom azris, sindisisa da religiis Ta-
visufleba “demokratiuli sazogadoebis” erT-erTi safuZvelia kon-
venciis mniSvnelobiT, rogorc es mis me-9 muxlSia gansazRvruli. misi 
religiuri aspeqti erT-erTi mniSvnelovani elementia, romelic aya-
libebs morwmuneTa TviTmyofadobas da maTi cxovrebis koncefcias, 
magram igi, amasTanave, Zvirfasi ganZia aTeistebisTvis, agnostikos-
TaTvis, skeptikosebisa da religiisadmi gulgrili damokidebulebis 
mqone pirTaTvis. maszea damokidebuli pluralizmi _ demokratiuli 
sazogadoebis ganuyofeli nawili, romelic mZime fasad iqna mopove-
buli saukuneebis ganmavlobaSi (ix. besarabiis metropoluri eklesia 
da sxvebi moldovas winaaRmdeg, #45701/99, $114, ECHR 2001-XII). 

72. miuxedavad imisa, rom religia, upirveles yovlisa, individis 
sindisTan dakavSirebuli sakiTxia, igi aseve moicavs, inter alia, Ta-
visuflebas “religiis gacxadebisa” rogorc individualurad, ise 
sxvebTan erTad, saqveynod da im wreSi, romlis rwmenasac piri izia-
rebs. vinaidan religiuri sazogadoebebi tradiciulad organize-
buli struqturis formiT arsebobs, me-9 muxli unda ganimartos 
konvenciis me-11 muxlis fonze, romelic gaerTianebis farglebSi 
cxovrebas icavs saxelmwifos mxridan aramarTlzomieri Carevisa-
gan. am TvalTaxedviT, morwmuneTa religiis Tavisufleba, romelic 
moicavs piris uflebas, gaacxados Tavisi religia sxvebTan gaerTia-
nebiT, iTvaliswinebs, rom morwmuneebs Tavisuflad gaerTianebis 
saSualeba eqnebaT, saxelmwifos mxridan TviTneburi Carevis gareSe. 
ueWvelia, rom religiur TemTa arseboba aucilebelia demokratiul 
sazogadoebaSi pluralizmis damkvidrebisTvis da, aqedan gamomdina-
re, es sakiTxi me-9 muxliT uzrunvelyofili dacvis mTavari RerZia. 
saxelmwifos neitralurobisa da miukerZoeblobis valdebuleba, 
rogorc es sasamarTlos precedentuli samarTliTaa gansazRvruli, 
ewinaaRmdegeba saxelmwifos nebismier uflebamosilebas, romelic 
religiuri mrwamsis legitimurobas afasebs (ix. saqme besarabiis me-
tropoluri eklesia, cit. zemoT, 118-e da 123-e punqtebi; da hasani da 
Causi bulgareTis winaaRmdeg [GC], #30985/96, §62, ECHR 2000‑XI).
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73. sasamarTlo imeorebs, rom gaerTianebis Seqmnis ufle-
ba me-11 muxliT gansazRvruli uflebis ganuyofeli nawilia. 
is, rom moqalaqeebs saSualeba unda hqondeT Seqmnan iuridiuli 
erTeuli, raTa koleqtiurad imoqmedon saerTo interesis mqo-
ne sferoSi, erT-erTi umniSvnelovanesi aspeqtia gaerTianebis 
Tavisuflebis uflebisa, romlis gareSec am uflebas yovelgva-
ri azri waerTmeva. erovnul kanonmdeblobaSi am Tavisuflebis 
gaTvaliswinebisa da xelisuflebis mier misi ganxorcielebis gze-
bi kargad uCvenebs demokratiis mdgomareobas mocemul saxel-
mwifoSi. ra Tqma unda, saxelmwifoebs ufleba aqvT darwmund-
nen, rom gaerTianebis mizani da saqmianoba ar ewinaaRmdegeba ka-
noniT dadgenil wesebs, magram maT es unda gaakeTon konvenciis 
safuZvelze maT mier nakisri valdebulebebis Sesabamisad da igi 
unda eqvemdebarebodes konvenciis institutebis kontrols (ix. 
sidiropulosi da sxvebi saberZneTis winaaRmdeg, 1998 wlis 10
ivlisis gadawyvetileba, Reports of Judgments and Decisions 1998‑IV, §40). 

74. sasamarTlos gadawyvetilebebSi mravaljer aRiniSna, rom po-
litikuri demokratia evropuli sazogadoebrivi wesrigis mxolod 
fundamenturi maxasiaTebeli ar aris, radgan konvencia swored 
demokratiuli sazogadoebis idealebisa da Rirebulebebis xelSe-
sawyobad Seiqmna. sasamarTlom xazgasmiT aRniSna, rom demokratia 
konvenciiT Cafiqrebuli erTaderTi modelia da igi erTaderTia, 
romelic mas Seesabameba. me-11 muxlis meore punqtis formulire-
biT, da konvenciis me-8, me-9 da me-10 muxlebis msgavsad, erTaderTi 
aucilebloba, romlis drosac SesaZlebelia romelime am uflebaSi 
Careva, “demokratiuli sazogadoebis” moTxovnebidan momdinareobs 
(ix. TurqeTis gaerTianebuli komunisturi partia TurqeTis winaaR-
mdeg, 1998 wlis 30 ianvris gadawyvetileba, Reports of Judgments and Deci-
sions 1998‑I, §§43-45; da refah partisi (keTildReobis partia) da sxve-
bi TurqeTis winaaRmdeg [GC], ##41340/98, 41342/98, 41343/98 da 41344/98, 
§§86-89, ECHR 2003‑II).

75. saxelmwifos uflebamosileba _ Tavisi institutebi da moqa-
laqeebi daicvas gaerTianebebisagan, romlebsac maTTvis zianis mi-
yeneba SeuZliaT _ Zalze Zunwad unda iqnes gamoyenebuli, radgan 
gaerTianebis Tavisuflebis wesidan gamonaklisi mkacrad unda iyos 
Camoyalibebuli da am Tavisuflebis SezRudva mxolod damajere-
beli da mtkice argumentebis safuZvelze SeiZleba gamarTldes. 
yoveli Careva unda Seesabamebodes “mwvave socialur saWiroebas”; 
amrigad, cneba “aucilebeli” ar aris iseTi moqnili, rogoricaa, ma-
galiTad, “sasargeblo” an “sasurveli” (ix. gorzeliki da sxvebi po-
loneTis winaaRmdeg [GC], #44158/98, §§94-95, 2004 wlis 17 Tebervali, 
Semdgomi miTiTebebiT).
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2. ganmcxadeblis “dazaralebulis” statusi savaraudo da-
rRvevis gamo

76. mTavrobis mosazrebebSi aRniSnuli iyo, rom, vinaidan ganmcxa-
debeli ar dauSliaT da igi inarCunebda iuridiuli piris statuss, 
mis konvenciiT uzrunvelyofil uflebebSi Careva ar momxdara da, 
aqedan gamomdinare, mas ar SeeZlo ganecxadebina, rom iyo “dazara-
lebuli” raime darRvevis gamo.

77. sasamarTlos mTavrobis gancxadeba damajereblad ar miaCnia. 
igi ixsenebs, rom man ukve ganixila religiuri gaerTianebis mier war-
modgenili msgavsi saCivari, romelsac ruseTis xelisuflebam uari 
uTxra registraciaSi gatarebaze. man daaskvna, rom mikerZoebis an 
zianis ararsebobis SemTxvevaSic ki SesaZlebelia religiur gaerTia-
nebas hqondes pretenzia, rom aris “dazaralebuli”, vinaidan xelaxal 
registraciaze uaris TqmiT ziani miadga mis samarTlebriv mdgomare-
obas (ix. xsnis armiis moskovis filialis saqme, cit. zemoT, §§64-65). 
man aseve daadgina, rom religiuri gaerTianebis erTian saxelmwifo 
reestrSi Seyvana mas ar arTmevs “dazaralebulis” statuss, radgan 
Sidasaxelmwifo organoebma ar aRiares, rom xelaxal registraciaze 
uaris TqmiT dairRva konvenciiT garantirebuli misi uflebebi (pun-
qti 66). sasamarTlo cnobis saxiT iRebs moskovis iusticiis departa-
mentis mosazrebas, romelic man adgilobriv sasamarTlos warudgi-
na. igi miuTiTebda, rom erTian saxelmwifo reestrSi Seyvana ar iyo 
“xelaxali registracia” religiaTa aqtis mniSvnelobiT (punqti 67). 

78. sasamarTlo ubrundeba warmodgenil saqmes da aRniSnavs, rom 
ganmcxadeblis situacia msgavsia situaciisa, romelSic iyo ganmcxade-
beli saqmeSi xsnis armiis moskovis filiali ruseTis winaaRmdeg. gan-
mcxadebels uari uTxres xelaxal registraciaze, romelic religiaTa 
aqtiT moiTxoveboda, xolo ganmcxadeblis Sesaxeb informaciis Setana 
iuridiul pirTa erTian saxelmwifo reestrSi dakavSirebuli iyo mxo-
lod am reestris SeqmnasTan da registraciis uflebamosilebis gada-
cemasTan erTi organodan meoresTvis, iuridiul pirTa registraciis 
axali wesis amoqmedebis safuZvelze (punqti 67). erovnul organoebs 
ar uRiarebiaT, rom moxda ganmcxadeblis konvenciiT uzrunvelyofi-
li uflebebis darRveva, da misTvis am darRvevaTa gamosworebis saSua-
leba ar miuciaT. gadawyvetilebebi, romlebmac ZalaSi datova uari 
xelaxal registraciaze, aravis gauuqmebia da isini dRemde ZalaSia. 
nikulinskis raionuli sasamarTlos 2002 wlis 30 aprilis gadawyveti-
leba, romelzedac mTavroba miuTiTebda, exeboda mxolod ganmcxade-
blis daSlasTan dakavSirebul process da mas xelaxali registraciis 
moTxovnasTan dakavSirebiT raime Sedegi ar moutania.

79. analogiurad, sasamarTlos aradamajereblad miaCnia mTavrobis 
argumenti, rom ganmcxadebeli ar SeiZleba moiTxovdes “dazaralebu-
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lis” statusis miniWebas, radgan mas dRemde ar gadaudgams Sesabamisi 
nabijebi, raTa saTanado formiT moeTxova xelaxali registracia. eqvsi 
wlis ganmavlobaSi, 1999 wlidan 2005 wlamde, ganmcxadebelma sul cota 
TerTmeti ganacxadi Seitana xelaxali registraciis moTxovniT. igi cdi-
lobda gaesworebina rogorc Sidasaxelmwifo organoebis mier miTiTe-
buli xarvezebi, ise danarCeni, romlebic SesaZloa arsebobda garkveul 
SemTxvevebSi, magram iusticiis departaments maT bunebaze ar miuTiTe-
bia (ix. zemoT, magaliTad, me-11, me-15 da me-17 punqtebi). mTavrobam ar 
daakonkreta is samarTlebrivi debulebebi, romelTa safuZvelzedac 
ganmcxadebels axla SeeZlo kvlav miemarTa xelaxali registraciisTvis. 
aseTi mimarTva isev dagvianebuli iqneba, radgan gagrZelebuli vada 2000 
wlis 31 dekembers amoiwura. meSvidedan meaTemde ganacxadebi iusticiis 
departamentma faqtobrivad ar ganixila vadis gasvlis safuZvelze (ix. 
zemoT, 34-e, 38-e, 41-e da 44-e punqtebi). aqedan gamomdinareobs, rom gan-
mcxadebels dRemde uars eubnebian xelaxal registraciaze. 

80. zemoaRniSnuli msjelobis gaTvaliswinebiT sasamarTlo as-
kvnis, rom ganmcxadebels SeuZlia “moiTxovos” “dazaralebulis” 
statusi mis mier gasaCivrebuli darRvevebis safuZvelze. imisaTvis, 
rom dadgindes, aris Tu ara ganmcxadebeli realurad dazaralebuli, 
saWiroa Seswavlili iqnes misi pretenziebis arsebiTi mxare. 

3. ganmcxadeblis uflebebSi Carevis arseboba

81. zemoaRniSnuli principis fonze, saerTo interesis sfero-
Si koleqtiuri saqmianobis ganxorcielebis mizniT iuridiuli er-
Teulis dafuZnebis SesaZlebloba gaerTianebis Tavisuflebis erT-
erTi umniSvnelovanesi aspeqtia, romlis gareSe es ufleba yovelgvar 
azrs dakargavs. sasamarTlom gamoxata Tavisi azri, rom Sidasaxel-
mwifo organoebis mier iuridiuli piris statusis miniWebaze uaris 
Tqma SesaZloa miCneuli iqnes ganmcxadebelTa gaerTianebis Tavisu-
flebis uflebaSi Carevad (ix. gorzelikis saqme, cit. zemoT, §52; da 
sidiropulosis saqme, cit. zemoT, §31). rodesac saqme exeba religiur 
sazogadoebas, mis aRiarebaze uaris Tqma aseve aris ganmcxadeblis 
religiis Tavisuflebis uflebaSi Careva konvenciis me-9 muxlis 
safuZvelze (ix. saqme besarabiis metropoluri eklesia, cit. zemoT, 
§105). morwmuneTa religiis Tavisuflebis ufleba moicavs varauds, 
rom sazogadoebas daubrkoleblad funqcionirebis saSualeba mie-
cema, saxelmwifos mxridan TviTneburi Carevis gareSe (ix. hasani da 
CauSi bulgareTis winaaRmdeg [GC], #30985/96, §62, ECHR 2000‑XI). 

82. sasamarTlo aRniSnavs, rom 1997 wels mopasuxe saxelmwifom 
miiRo axali aqti religiaTa Sesaxeb, romelic, yvela religiuri 
organizaciisagan, romelsac iuridiuli piris statusi hqonda mi-
niWebuli, moiTxovda, rom uzrunveleyoT maTi damfuZnebeli doku-
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mentebis Sesabamisoba axal aqtTan da “xelaxal registraciaSi” 
gatarebuliyvnen drois garkveul periodSi. dadgenili vadis gas-
vlamde raime mizeziT xelaxali dauregistrireblobis SemTxvevaSi 
religiur organizacias sasamarTlos gadawyvetilebis safuZvelze 
daSla emuqreboda (ix. zemoT, punqti 56).

83. sasamarTlo aRniSnavs, rom religiaTa Sesaxeb axali aqtis amo-
qmedebamde ganmcxadebeli 1994 wlidan kanonier saqmianobas eweoda 
ruseTSi. man ver SeZlo “xelaxali registraciis” gavla, rogorc amas 
religiaTa aqti moiTxovda da kanonis ZaliT daSlis proceduras 
daeqvemdebara. miuxedavad imisa, rom sakonstitucio sasamarTlos 
dadgenilebiT ganmcxadeblis daSlis uSualo saSiSroeba moixsna, 
cxadia, rom misi iuridiuli uflebamosileba ar aris identuri sxva 
religiur organizaciaTa uflebamosilebisa, romlebmac xelaxali 
registraciis sertifikati moipoves (ix. xsnis armiis moskovis filia-
lis saqme, §73). sasamarTlo aRniSnavs, rom xelaxal registraciaze 
uaris Tqma ruseTis organoebma warmoadgines, rogorc safuZveli 
wesdebaSi Sesworebebis damtkicebaze uarisTvis da religiuri gaze-
Tis registraciis SeCerebisTvis (ix. zemoT, punqtebi 46-52).

84. msgavs saqmeze sasamarTlom ukve daadgina, rom am situaciam 
gamoavlina religiuri organizaciis gaerTianebis Tavisuflebis 
uflebaSi Careva, aseve religiis Tavisuflebis uflebaSi Careva, im 
xarisxiT, ra xarisxiTac religiaTa aqtma SezRuda iuridiuli piris 
statusis armqone religiur gaerTianebaTa mier religiuri saqmia-
nobis srulyofilad ganxorcieleba (ix. saqme xsnis armiis moskovis 
filiali, cit. zemoT, §74). es daskvna am saqmesac miesadageba. 

85. Sesabamisad, sasamarTlos miaCnia, rom moxda Careva ganmcxa-
deblis uflebebSi konvenciis me-11 muxlis safuZvelze, konvenciis 
me-9 muxlis fonze wakiTxviT. aqedan gamomdinare, unda dadgindes, 
akmayofilebda Tu ara Careva me-2 muxlis debulebaTa moTxovnebs, 
kerZod, iyo Tu ara igi “kanoniT gaTvaliswinebuli”, emsaxureboda 
Tu ara erT an ramdenime kanonier mizans da iyo Tu ara “aucilebe-
li demokratiul sazogadoebaSi” (ix., sxva wyaroebTan erTad, saqme  
besarabiis metropoluri eklesia, cit, zemoT, §106). 

4. Carevis dasabuTeba

a. zogadi principebi dasabuTebis analizisTvis

86. sasamarTlo imeorebs, rom religiisa da gaerTianebis Tavisu-
flebis uflebaTa SezRudvis SemTxvevebi amomwuravi saxiTaa war-
modgenili, rogorc es konvenciis me-9 da me-11 muxlebSia mocemuli. 
gaerTianebis Tavisuflebis wesidan gamonaklisi SemTxvevebi zustad 
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unda iyos gansazRvruli da am Tavisuflebis SezRudva mxolod da-
majerebeli da mtkice argumentebiT SeiZleba gamarTldes. saxelmwi-
foebi, rodesac adgenen, arsebobs Tu ara “aucilebloba” me-2 punqtis 
debulebaTa mniSvnelobiT, Sefasebis Zalze viwro farglebiT sar-
gebloben, romlebic eqvemdebareba mkacr evropul zedamxedvelo-
bas da moicavs rogorc kanons, ise mis gamoyenebasTan dakavSirebiT 
miRebul dadgenilebebs, damoukidebel sasamarTloTa mier miRebu-
li dadgenilebebis CaTvliT (ix. gorzelikis saqme, cit. zemoT, §40; 
da stankovi da ilindenis gaerTianebuli makedoniuri organizacia 
bulgareTis winaaRmdeg, ##29221/95 da 29225/95, §84, ECHR 2001‑IX).

87. saqmis Seswavlisas sasamarTlos amocana ar aris sakuTari mo-
sazrebebiT Caanacvlos Sesabamisi erovnuli organoebis mosazrebe-
bi, aramed man unda gadasinjos maT mier TavianTi diskreciuli ufle-
bamosilebis farglebSi miRebuli dadgenilebebi. es ar niSnavs, rom 
sasamarTlo unda Semoifarglos mxolod imis dadgeniT, gamoiyena Tu 
ara mopasuxe saxxelmwifom Tavisi diskreciuli ufleba gonivrulad, 
frTxilad da patiosnad; man sadavo Careva unda ganixilos mTeli sa-
qmis fonze da unda gansazRvros, iyo Tu ara igi “dasaxuli kanonieri 
miznis proporciuli” da aris Tu ara erovnuli organoebis mier war-
modgenili gamamarTlebeli argumentebi “relevanturi da sakamari-
si”. am dros sasamarTlo unda darwmundes, rom erovnuli organoebis 
mier gamoyenebuli standartebi Seesabameba konvenciiT dadgenil 
principebs, xolo maT mier miRebuli dadgenilebebi dafuZnebulia 
relevanturi faqtebis saTanado Sefasebaze (ix. TurqeTis gaerTia-
nebuli komunisturi partia TurqeTis winaaRmdeg, cit. zemoT, §47; 
da partidul komunistiroli (nepeceristi) da ungurenu rumineTis 
winaaRmdeg, #46626/99, ECHR 2005‑I §49, (amonaridebi)).

b. Carevis gamarTlebis mizniT wamoyenebuli argumentebi

88. sasamarTlo aRniSnavs, rom ganmcxadeblisTvis registraciaze 
uaris Tqmis safuZvlebi ar iyo Tanmimdevruli mTeli periodis ganmav-
lobaSi, rodesac igi xelaxali registraciis mopovebas cdilobda. pir-
velad mas uari uTxres eklesiis prezidentis mimarT mimdinare sisxlis 
samarTlis procesis gamo, xolo meored _ wesdebasa da religiaTa aqts 
Soris teqstobrivi sxvaobisTvis (ix. zemoT, me-9 da me-11 punqtebi). me-
samedan meeqvsemde ganacxadebi ar daakmayofiles dokumentebis aras-
rulyofili paketis wardgenis safuZvliT da es safuZveli raionulma 
da qalaqis sasamarTloebma daadastures (ix. zemoT, me-15, me-17, me-19 
da 28-e punqtebi). meSvidedan meTerTmetemde ganacxadebi ar daakmayo-
files xelaxali registraciis vadis gasvlis safuZvelze. mas Semdeg, 
rac sasamarTloebma daadgines, rom Sesworebuli wesdebis ganxilvaze 
uaris Tqmas kanonieri safuZveli ar hqonda, iusticiis departamentma 
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meTerTmete ganacxadi axali safuZvliT ar ganixila, kerZod, ganmcxa-
debelma ver waradgina dokumenti, romelic moskovSi mis TxuTmetwlian 
arsebobas daadasturebda (ix. zemoT, punqti 51).

89. CarevasTan dakavSirebiT mTavrobis mier wamoyenebuli dasabu-
Teba fokusirebuli iyo raionuli sasamarTlos daskvnebze, romle-
bic miuTiTebda, rom ganmcxadebelma ver waradgina garkveuli doku-
mentebi da sakmarisi informacia misi religiuri mrwamsis Sesaxeb.

90. vinaidan paralelurad mimdinare sisxlis samarTlis procesi 
da religiaTa aqtsa da ganmcxadeblis wesdebas Soris teqstobrivi 
sxvaobis arseboba Sidasaxelmwifo sasamarTloebma registraciaze 
uaris Tqmis marTlzomier safuZvlad ar miiCnies, sasamarTlo upir-
veles yovlisa ganixilavs dokumentTa savaraudo arasruli paketis 
wargenasTan dakavSirebul argumentebs. 

91. sasamarTlo aRniSnavs, rom dokumentTa arasruli paketis 
wardgenis mizeziT moskovis iusticiis departamentma sul mcire 
oTxi ganacxadi ar ganixila xelaxali registraciis Sesaxeb (ix. ze-
moT, me-15, me-17, me-19 da 28-e punqtebi). Tumca mas ar daukonkrete-
bia, Tu ratom iyo es ganacxadebi arasruli. ganmcxadeblis prezi-
dentis werilobiTi moTxovnis pasuxad, moskovis iusticiis depar-
tamentma uari ganacxada mieTiTebina ra saxis informacia an doku-
menti aklda ganacxads da es axsna imiT, rom mas amis kompetencia 
ar hqonda (ix. zemoT, punqti 15). sasamarTlo miuTiTebs moskovis 
iusticiis departamentis araTanmimdevrul midgomaze. erTi mxriv, 
departamenti aRiarebs, rom igi kompetenturia gansazRvros ga-
nacxadis arasrulyofileba, xolo meore mxriv, uars ambobs Tavis 
kompetenturobaze, gansazRvros, Tu ra saxis informacia ar aris 
warmodgenili. aseTi midgomiT ara mxolod ganmcxadebels waerTva 
savaraudo xarvezis gamosworebisa da ganacxadis xelaxali Setanis 
saSuleba, aramed aseve dairRva Sidasaxelmwifo kanoni, romelic 
nebismieri uaris dasabuTebas moiTxovs. moskovis iusticiis de-
partamentis moqmedeba iyo TviTneburi, radgan man ganmcxadebels 
xelaxal registraciaze uari uTxra mkafio mizezebze miTiTebis ga-
reSe. Sesabamisad, sasamarTlos miaCnia, rom uaris Tqmis safuZvlebi 
ar iyo “kanonis Sesabamisi”. 

92. ganmcxadeblis saCivris meored ganxilvisas raionulma sa-
samarTlom uaris Tqmis kidev ufro konkretuli argumentebi wamoaye-
na. Ppirveli iyo is, rom ganmcxadebelma ver waradgina wesdebisa da re-
gistraciis sertifikatis dednebi da iuridiuli misamarTis damadas-
turebeli dokumenti (ix. zemoT, punqi 30). am argumentTan dakavSire-
biT sasamarTlo miuTiTebs, rom religiaTa aqti Seicavs dokumentTa 
amomwurav nusxas, romlebic unda daerTos xelaxali registraciis 
ganacxads. am siaSi miTiTebuli ar aris ra saxiT unda iqnes wardgenili 
dokumentebi _ dednebis Tu aslebis (ix zemoT. punqti 58). sasamarT-
los dafuZnebuli precedentuli samarTlis Sesabamisad, gamoTqma _ 
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“kanoniT gaTvaliswinebuli”, moiTxovs, rom sadavo RonisZieba efuZ-
nebodes Sidasaxelmwifo kanons, xolo es kanoni sakmao sicxadiT unda 
iyos formulirebuli, raTa moqalaqes saSualeba hqondes ganWvritos 
mocemuli qmedebiT gamowveuli Sedegebi da maT Sesabamisad aregu-
liros Tavisi qceva (ix. rogorc klasikuri magaliTi, sandei Taimsi 
gaerTianebuli samefos winaaRmdeg (#1), 1979 wlis 26 aprilis gadawyve-
tileba, seria A #30, §49). dokumentTa dednebis wardgenis moTxovna ar 
momdinareobs arc religiaTa aqtis teqstidan da arc raime sxva mare-
gulirebeli dokumentidan, romelsac SeeZlo aseTi moTxovna daeye-
nebina Sidasaxelmwifo procesebze. igi naxsenebi ar aris moskovis ius-
ticiis departamentis mier uaris TqmasTan dakavSirebiT warmodgenil 
safuZvlebSi an prezidiumis dadgenilebaSi, romelmac sakiTxi xelaxa-
li SeswavlisaTvis daabruna, magram igi pirvelad gamoCnda raionuli 
sasamarTlos gadawyvetilebaSi. aseT garemoebebSi sasamarTlos ar 
SeuZlia gaakeTos daskvna, rom Sidasaxelmwifo kanoni sakmarisi si-
zustiT iyo formulirebuli, romelic ganmcxadebels saSualebas 
miscemda ganeWvrita dokumentTa aslebis saxiT wardgenis uaryofiTi 
Sedegebi. garda amisa, sasamarTlos miaCnia, rom warmodgenil saqmeSi 
TiToeuli ganacxadisTvis dednebis darTva sakmaod rTuli iqnebo-
da, an _ SeuZlebeli. iusticiis departaments kanoniT ar evaleboda 
daukmayofilebeli ganacxadisTvis TandarTuli dokumentebis ukan 
dabruneba da, rogorc Cans, igi maT Cveulebriv saregistracio fai-
lebSi inaxavda. radgan dokumentTa originalebis mxolod SezRu-
duli raodenoba arsebobs, TiToeuli ganacxadisTvis dokumentis 
dednis darTvis moTxovna, dedanTa ararsebobis gamo, praqtikulad 
SeuZlebels xdis Sesworebuli ganacxadebis xelaxal wardgenas. aseTi 
midgoma ganmcxadebelis xelaxali registraciis uflebas Teoriul 
mniSvnelobas aniWebs da ara praqtikulsa da Sedegians, rogorc amas 
konvencia moiTxovs (ix. artiko italiis winaaRmdeg, 1980 wlis 13 maisis 
gadawyvetileba, seria A #37, §33). ganmcxadebelma miuTiTa da, mTavro-
bas ar gauprotestebia, rom moskovis iusticiis departamentSi inaxe-
boda wesdebisa da registraciis sertifikatis dednebi, aseve ganmcxa-
deblis misamarTis damadasturebeli dokumenti, romlebic xelaxali 
registraciis moTxovnis pirvel ganacxads daurTes 1999 wels da isini 
ganmcxadeblisTvis aRar daubrunebiaT. aseT garemoebebSi raionuli 
sasamarTlos daskvna, rom ganmcxadebeli valdebuli iyo waredgina es 
dokumentebi, faqtobriv da samarTlebriv safuZvels moklebulia.

93. nikulinskis raionulma sasamarTlom aseve daadgina, rom 
ganmcxadebels ar warudgenia informacia am religiis mrwamsis Zi-
riTadi doqtrinisa da praqtikis Sesaxeb. sasamarTlom adre daad-
gina, rom religiis fundamenturi principebis Sesaxeb informaciis 
warudgenlobis gamo registraciaSi gatarebaze uaris Tqma SeiZleba 
gamarTldes mxolod saqmis konkretuli garemoebebis dros, rodes-
ac saWiroa ganisazRvros, aRiarebis maZiebeli konfesia aris Tu ara 
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saSiSi demokratiuli sazogadoebisTvis (ix. karmuirea spirituala 
a musulmanior din republika moldova moldovas winaaRmdeg (dec.), 
#12282/02, 2005 wlis 14 ivnisi). warmodgenil saqmeSi arsebuli situa-
cia gansxvavebulia. aravis ar udavia, rom ganmcxadebelma waradgina 
wigni, sadac detalurad iyo aRwerili saientologiis Teologiuri 
da praqtikuli aspeqtebi. raionul sasamarTlos ar ganumartavs, Tu 
ratom ar Seicavda wigni religiaTa aqtiT moTxovnil sakmaris in-
formacias am religiis mrwamsis ZiriTadi doqtrinisa da praqtikis 
Sesaxeb. sasamarTlo imeorebs, rom, Tu wignSi mocemuli informacia 
srulyofilad ar iqna miCneuli, erovnul sasamarTloebs unda ga-
nemartaT Sesabamisi samarTlebrivi moTxovnebi da naTlad aexsnaT 
ganmcxadeblisTvis rogor unda moemzadebina dokumenti (ix. xsnis 
armiis moskovis filialis saqme, cit. zemoT, §90; da conevi bulga-
reTis winaaRmdeg, #45963/99, §55, 2006 wlis 13 aprili). magram es ar 
gaukeTebiaT. Sesabamisad, sasamarTlos miaCnia, rom xelaxal regis-
traciaze uaris Tqmis es safuZveli Camoyalibebuli ar aris. 

94. sasamarTlos saWirod ar miiCnia ganixilos, xelaxal registra-
ciaze vadis gasvlis gamo uaris Tqma iyo Tu ara gamarTlebuli, radgan 
Semdgom procesebSi Sidasaxelmwifo sasamarTloebma aRiares, rom mos-
kovis iusticiis departamentis gadawyvetileba _ ar ganexila Seswo-
rebuli wesdebis registraciis Sesaxeb ganacxadi _ ukanono iyo (ix. ze-
moT, 47-e da 48-e punqtebi). nebismier SemTxvevaSi, rogorc es sasamarT-
lom zemoT daaskvna, dadgenil vadaSi ganmcxadeblis xelaxali regis-
traciis ganuxorcielebloba pirdapiri Sedegia moskovis iusticiis  
departamentis TviTneburi uarisa mis mier adre wardgenil ganacxadebze.

95. bolo uarTan dakavSirebiT, romelic daefuZna im faqts, rom 
wardgenili ar iyo moskovSi organizaciis TxuTmetwliani arsebo-
bis damadasturebeli dokumenti (ix. zemoT, punqti 51), sasamarTlo 
aRniSnavs, rom am moTxovnas kanonieri safuZveli ar hqonda. sakons-
titucio sasamarTlom jer kidev 2002 wels gansazRvra, rom aseTi 
dokumenti ar unda moeTxovaT im organizaciebisagan, romlebic 
1997 wlis religiaTa aqtis ZalaSi Sesvlamde arsebobdnen (ix. ze-
moT, punqti 61). ganmcxadebeli 1994 wlidan iyo registrirebuli, 
rogorc religiuri organizacia, da am kategorias miekuTvneboda.

96. aqedan gamomdinareobs, rom ganmcxadeblis xelaxal registra-
ciaze uaris Tqmis argumentebs, romlebzedac Sidasaxelmwifo orga-
noebma miuTiTes, kanonieri safuZveli ara aqvs. Carevis proporciu-
lobasTan dakavSirebiT sasamarTlos SefasebisTvis relevanturia is 
faqti, rom xelaxali registraciis moTxovnis SemoRebamde ganmcxa-
debeli sami wlis ganmavlobaSi kanonierad arsebobda da saqmianobda 
moskovSi, rogorc damoukidebeli religiuri sazogadoeba. aravis ar 
ganucxadebia, rom mTlianad sazogadoebam an misma individualurma 
wevrebma daarRvies Sidasaxelmwifo kanoni an TavianTi asociaciis 
cxovrebisa Tu religiuri saqmianobis maregulirebeli debulebebi. 
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aseT garemoebebSi sasamarTlos miaCnia, rom xelaxal registracia-
ze uaris Tqmis Sesaxeb dadgenileba unda yofiliyo gansakuTrebiT 
myari da damajerebeli (ix. saqme xsnis armiis moskovis filiali, cit. 
zemoT, §96; da zemoT, 86-e punqtSi citirebuli precedentuli samar-
Tali). warmodgenil saqmeSi Sidasaxelmwifo organoebs raime msgavsi 
safuZvlebi ar warmoudgeniaT.

97. sasamarTlos zemoaRniSnuli mosazrebebis gaTvaliswinebiT 
unda aRiniSnos, rom ganmcxadeblis filialis xelaxal registra-
ciaze moskovis iusticiis departamentis mier miRebuli uaryo-
fiTi gadawyvetileba, romelic Semdgom moskovis sasamarTloebma 
daadastures, kanonier safuZvels moklebuli iyo. amrigad, SeiZle-
ba davaskvnaT, rom moskovis saientologiuri eklesiisTvis regis-
traciaze uaris Tqmis dros moskovis organoebi ar moqmedebdnen 
patiosnad da ganmcxadeblis religiuri sazogadoebis mimarT ar 
Seasrules neitraluri da miukerZoebeli midgomis movaleoba (ix. 
ix. saqme xsnis armiis moskovis filiali, cit. zemoT, §97). 

98. zemoaRniSnulis fonze sasamarTlos miaCnia, rom ganmcxade-
blis religiisa da gaerTianebis Tavisuflebis uflebaSi Careva da-
sabuTebuli ar aris. amrigad, dairRva konvenciis me-11 muxli me-9 
muxlis fonze wakiTxviT. 

II. konvenciis me-14 muxlis savaraudo darRveva 
me-9, me-10 da me-11 muxlebTan erToblivi wakiTxviT

99. ganmcxadebeli aseve Cioda konvenciis me-14 muxlis safuZvel-
ze, me-9, me-10 da me-11 muxlebTan erToblivi wakiTxviT, rom ruseT-
Si moxda misi diskriminacia religiuri umciresobis niSniT. me-14 
muxli acxadebs:

“am konvenciiT gaTvaliswinebuli uflebebiTa da TavisuflebebiT 
sargebloba uzrunvelyofilia yovelgvari diskriminaciis gareSe, ga-
nurCevlad sqesis, rasis, kanis feris, enis, religiis, politikuri Tu 
sxva Sexedulebebis, erovnuli Tu socialuri warmoSobis, erovnuli 
umciresobisadmi kuTvnilebis, qonebrivi mdgomareobis, dabadebisa Tu 
sxva niSnisa.” 

100. sasamarTlo imeorebs, rom me-14 muxli damoukideblad ar 
arsebobs, magram igi mniSvnelovan rols asrulebs konvenciisa da 
misi oqmebis sxva debulebebTan erTad, radgan igi msgavs situaciaSi 
myof pirebs icavs nebismieri formis diskriminaciisagan sxva debu-
lebebiT gansazRvruli uflebebis ganxorcielebisas. rodesac kon-
venciis an misi oqmebis arsebiT muxlze mieTiTeba me-14 muxlTan er-
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Tad da dadgenilia arsebiTi muxlis darRveva, zogadad aucilebeli 
ar aris sasamarTlom saqme aseve me-14 muxlis safuZvelze ganixilos, 
Tumca mdgomareoba icvleba, Tu saqmis fundamenturi aspeqti moce-
muli uflebis ganxorcielebisas aSkarad araTanabari mopyrobaa 
(ix. Casagnu da sxvebi safrangeTis winaaRmdeg [GC], ##25088/94, 28331/95 
da 28443/95, §89, ECHR 1999‑III, da dudgeoni gaerTianebuli samefos 
winaaRmdeg, 1981 wlis 22 oqtombris gadawyvetileba, seria A #45, §67). 

101. warmodgenili saqmis situaciaSi sasamarTlos miaCnia, rom 
araTanabari mopyroba, romlis msxverpladac miiCnevs Tavs ganmcxa-
debeli, sakmarisad iqna gaTvaliswinebuli zemoaRniSnul SefasebaSi, 
romlis safuZvelzedac gakeTda daskvna, rom dairRva konvenciis ar-
sebiTi debulebebi (ix., gansakuTrebiT, punqti 97, zemoT). aqedan ga-
momdinareobs, rom imave faqtebis konvenciis me-14 muxlis poziciidan 
calke ganxilvis mizezi ar arsebobs (ix. saqme besarabiis metropoluri 
eklesia, §134; da sidiropulos saqme, §52, orive citirebulia zemoT). 

III. konvenciis 41-e muxlis gamoyeneba

102. konvenciis 41-e muxli adgens:

“Tu sasamarTlo daadgens, rom dairRva konvencia da misi oqmebi, 
xolo Sesabamisi maRali xelSemkvreli mxaris Sidasaxelmwifoebrivi 
samarTali darRvevis mxolod nawilobrivi gamosworebis SesaZleblo-
bas iZleva, saWiroebis SemTxvevaSi, sasamarTlo dazaralebul mxares 
samarTlian dakmayofilebas miakuTvnebs.”

aA. ziani

103. ganmcxadebeli mTlianobaSi iTxovda 20 000 evros mate-
rialuri da aramaterialuri zianisTvis, romelic mas miadga misi 
samarTlebrivi statusis gaurkvevlobis, misi mmarTvelobisa da 
saqmianobis seriozuli xelSeSlis, xelaxal registraciasTan daka-
vSirebuli administraciuli sakiTxebis mogvarebisTvis daxarju-
li finansebisa da samoqalaqo sarCelebis gamo. igi sasamarTlos 
agreTve sTxovda daedgina, rom mopasuxe saxelmwifos uzrunveleyo 
ganmcxadeblis, rogorc religiuri organizaciis, registrireba da 
gaeca registraciis sertifikati. 

104. mTavrobam es Tanxa gadaWarbebulad da aragonivrulad miiCnia. 
misi azriT, kanonier samoqalaqo process ar SeeZlo zianis miyeneba.

105. sasamarTlos miaCnia, rom mis mier dadgenil darRvevas 
ganmcxadeblis mimarT aramaterialuri zianis gamowveva SeeZlo, 
risTvisac, gadawyvetilebis samarTlianobis safuZvelze miRe-
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biT, igi mas akuTvnebs 10 000 evros, damatebuli nebismieri sagada-
saxado begara. igi ukuagdebs ganmcxadeblis danarCen moTxovnas  
aramaterialur zianTan dakavSirebiT.

106. ganmcxadeblis moTxovnasTan dakavSirebiT xelaxali regis-
traciis akrZalvisagan ganTavisuflebis Sesaxeb, sasamarTlo aR-
niSnavs, rom konvenciis safuZvelze mas ara aqvs uflebamosileba, 
ganmcxadebeli daakmayofilos ganTavisuflebiT an gaakeTos iseTi 
gancxadeba, romelsac ganmcxadebeli moiTxovs, radgan sasamarTlos 
gadawyvetilebebi ZiriTadad deklaraciuli xasiaTisaa. zogadad swo-
red Sesabamis saxelmwifos aqvs uwinaresi ufleba, airCios erovnul 
samarTlebriv doneze gamosayenebeli saSualebebi konvenciis 46-e 
muxliT dakisrebuli valdebulebebis Sesasruleblad (ix. Sofmani ru-
seTis winaaRmdeg, #74826/01, §53, 2005 wlis 24 noemberi, Semdgomi miTi-
TebebiT). warmodgenil saqmeSi dadginda, rom dairRva me-11 muxli me-9 
muxlis fonze wakiTxviT, ris safuZvelzedac sasamarTlo adgens mTa-
vrobis valdebulebas saTanado RonisZiebebi ganaxorcielos ganmcxa-
deblis situaciis gamosasworeblad (ix. fadeeva ruseTis winaaRmdeg, 
#55723/00, §142, ECHR 2005‑...). mopasuxe saxelmwifom unda gadawyvitos, 
es RonisZiebebi gaiTvaliswinebs ganmcxadeblis registraciaSi gata-
rebas, religiaTa aqtidan xelaxali registraciis moTxovnis amoRe-
bas, Sidasaxelmwifo procesebis ganaxlebas Tu am da sxva RonisZiebaTa 
garkveul kombinacias. Tumca sasamarTlo xazgasmiT aRniSnavs, rom ne-
bismieri RonisZieba Sesabamisi unda iyos sasamarTlos gadawyvetile-
baSi Camoyalibebuli daskvnebisa (ix. asaniZe saqarTvelos winaaRmdeg 
[GC], #71503/01, 202, ECHR 2004‑II, Semdgomi miTiTebebiT) 

Bb. xarjebi da gaweuli danaxarjebi

107. ganmcxadebeli, dokumentur mtkicebulebebze dayrdnobiT, 
iTxovda 142,92 evros sasamarTlo mosakreblisTvis da 11 653, 93 
evros advokatis xarjebisTvis. igi aseve damatebiT iTxovda 20 000 
evros iuridiuli momsaxurebis safasuris davalianebis dasafa-
ravad, romelic mas kontraqtis safuZvelze unda gadaexada Sida-
saxelmwifo sasamarTlo procesebTan da strasburgis sasamarTlo 
procesTan dakavSirebiT. 

108. mTavrobam ganacxada, rom unda aenazRaurebinaT mxolod 
realuri da aucilebeli xarjebi. 

109. sasamarTlo eTanxmeba, rom ganmcxadebelma xarjebi gaswia 
xelaxali registraciis uzrunvelyofis mravaljeradi mcde-
lobisas, aseve Sidasaxelmwifo da strasburgis procesebze. gan-
mcxadeblis xarjebi gamyarebulia saTanado masalebiT. Tumca mas 
miaCnia, rom iuridiuli momsaxurebisTvis gadauxdeli xarjebi 
gadaWarbebulia da saWiroa maTi garkveuli Semcireba. mis xelT 
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arsebuli elementebis gaTvaliswinebiT, sasamarTlo ganmcxade-
bels akuTvnebs 15 000 evros xarjebisa da gaweuli danaxarjebis 
kompensaciisTvis, damatebuli nebismieri gadasaxadi, romliTac  
SeiZleba daibegros es Tanxa.

g. sauravi

110. sasamarTlos mizanSewonilad miaCnia, rom sauravi gani-
sazRvros evropis centraluri bankis zRvruli sasesxo ganakveTis 
odenobiT, romelsac unda daematos sami procentuli punqti.

aRniSnulis safuZvelze sasamarTlo erTxmad

1. adgens, rom ganmcxadebels SeuZlia moiTxovos “msxverplis” statusis 
miniWeba konvenciis 34-e muxlis safuZvelze;

2. adgens, rom dairRva konvenciis me-11 muxli me-9 muxlis fonze wakiTxviT;
3. adgens, rom saWiro ar aris imave sakiTxebis calke Seswavla konvenciis 

me-14 muxlis safuZvelze;
4. adgens

(a) rom mopasuxe saxelmwifom im dRidan, rodesac gadawyvetileba sa-
boloo gaxdeba konvenciis 44-e muxlis me-2 punqtis Sesabamisad, ganmcxa-
debels sami Tvis vadaSi unda gadauxados rusul rublSi konvertirebu-
li, angariSsworebis dRes arsebuli kursiT, Semdegi odenobis Tanxebi:

(i) 10 000 (aTi aTasi) evro aramaterialuri zianisTvis;
(ii) 15 000 (TxuTmeti aTasi) evro Sidasaxelmwifo sasamarTlo proce-

sebze gaweuli xarjebisTvis;
(iii) zemoaRniSnul Tanxebze gaTvaliswinebuli nebismieri sagadasaxa-

do begara;
(b) rom zemoaRniSnuli sami Tvis gasvlis Semdeg saboloo angariSswo-

rebamde zemoxsenebul Tanxas sajarimo periodis ganmavlobaSi daeri-
cxeba ubralo procentebi evropis centraluri bankis zRvruli sasesxo 
ganakveTis toli ganakveTiT, romelsac daemateba sami procentuli pun-
qti;

5. uaryofs ganmcxadeblis danarCen moTxovnebs samarTlian dakmayofi-
lebasTan dakavSirebiT

Sesrulebulia inglisur enaze da werilobiT gacxadebulia 2007 
wlis 5 aprils, sasamarTlos reglamentis 77-e wesis me-2 da me-3 pun-
qtebis Sesabamisad.

soren nilseni   kristos rozakisi
seqciis mdivani   Tavmjdomare 
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adamianis uflebaTa evropuli sasamarTlo

didi palata

saqme folgero da sxvebi norvegiis winaaRmdeg

CASE OF FOLGERØ AND OTHERS v. NORWAY

(ganacxadi #15472/02)

gadawyvetileba

strasburgi

2007 wlis 29 ivnisi

es gadawyvetileba sabolooa, magram SeiZleba daeqvemdebaros 
redaqciuli xasiaTis Sesworebebs 
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adamianis uflebaTa evropuli sasamarTlo

saqmeze “folgero da sxvebi norvegiis winaaRmdeg”,
(Folgerø and others v. Norway)

adamianis uflebaTa evropuli sasamarTlos didma palatam 
Semdegi SemadgenlobiT:

b-ni j.-p. kosta, Tavmjdomare,
b-ni k.l. vildhaberi,
b-ni b.m. zupanCiCi,
b-ni p. lorenzeni,
q-ni f. tulkensi,
b-ni k. birsani,
q-ni n. vajiCi,
q-ni m. caca-nikolovska,
b-ni a. kovleri,
b-ni v. zagrebelski,
q-ni e. steineri,
b-ni j. borego borego, 
b-ni k. hajievi,
b-ni d. spielmani,
b-ni s.e. jebensi,
q-ni i. ziemele, mosamarTleebi,
da b-ni v. bergeri, iuriskonsulti,

moiTaTbira 2006 wlis 6 dekembers da 2007 wlis 9 maiss da
2007 wlis 9 maiss miiRo Semdegi gadawyvetileba:
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procedura

1. saqme momdinareobs ganacxadidan (#15472/02) norvegiis samefos wi-
naaRmdeg, romelic sasamarTloSi Seitana adamianis uflebaTa da Zi-
riTad TavisuflebaTa dacvis evropuli konvenciis (“konvencia”) 34-e 
muxlis safuZvelze norvegiis cxra moqalaqem: q-nma ingebiorg folge-
rom, b-nma geir tiberom da maTma vaJma, a. tiberom; q-nma gro larsenma, 
b-nma arne nitrem da maTma orma vaJma _ Adrian nitrem da kolin nitrem; 
q-nma karolin midsemma da misma vaJma, eivind t. fosem (“ganmcxadeble-
bi”) 2002 wlis 15 Tebervals. ganmcxadebeli mSoblebi arian norvegiis 
humanistTa asociaciis (Human-Etisk Forbund) wevrebi. Tavdapirvelad ga-
nacxads asociaciac SeuerTda, magram mogvianebiT igi saqmes gamoeTiSa.

2. ganmcxadeblebs sasamarTloSi warmoadgenda lilehamerSi 
moRvawe advokati, b-ni l. stavrumi. procesis werilobiT etapze 
norvegiis mTavrobas (“mTavroba”) warmoadgenda misi warmomadge-
neli, q-ni e. holmedali, braldebis advokati (samoqalaqo saqmeTa)  
generaluri prokuraturidan.

3. es saqme exeba araqristiani mSoblebis mier warmodgenil saCivars. 
igi, upirveles yovlisa, dakavSirebulia konvenciis me-9 muxlTan da 
1-li oqmis me-2 muxlTan da exeba Sidasaxelmwifo organoebis mier maTi 
bavSvebis savaldebulo sagnis “qristianoba, religia da filosofia” 
(“KRL sagani”, ix. qvemoT, punqti 16) swavlebisgan srulad ganTavisufle-
baze uaris Tqmas. es sagani norvegiaSi iswavleba aTwliani savaldebulo 
ganaTlebis periodSi. meore, igi exeba maT saCivars diskriminaciis Tao-
baze, romelic ewinaaRmdegeba konvenciis me-14 muxls, zemoaRniSnul 
debulebebTan da konvenciis me-8 muxlTan erTobliobaSi.

4. ganacxadi Tavdapirvelad gadaeca sasamarTlos mesame seqcias 
(sasamarTlos debulebis 52-e wesis 1-li punqti), romelmac 2004 
wlis 26 seqtembers saqme gansaxilvel saqmeTa nusxidan amoricxa 
masSi humanistTa asociaciis monawileobis gamo da ganacxadis nawi-
li dauSveblad gamoacxada. amis Semdeg saqme gadaeca pirvel seq-
cias. 2006 wlis 14 Tebervals am seqciis palatam, Semdeg mosamarT-
leTa SemadgenlobiT: b-ni k.l. rozakisi, b-ni l. lukaidesi, q-ni f. 
tulkensi, b-ni e. steineri, b-ni k. hajievi, b-ni d. spielmani, b-ni s.e. 
jebensi, da b-ni s. nilseni, seqciis registratori, saqme nawilobriv 
dasaSvebad gamoacxada da Tavisi iurisdiqcia did palatas gadasca 
(konvenciis 30-e muxli da sasamarTlos debulebis 72-e wesi).

5. didi palatis Semadgenloba ganisazRvra konvenciis 27-e muxlis 
me-2 da me-3 punqtebisa da sasamarTlos debulebis 24-e wesis Sesaba-
misad. saqmis ganxilvaSi monawileoba gaagrZela b-ma l. vildhaberma, 
romlis uflebamosilebis vada saqmis ganxilvis Tavmjdomareobis 
Semdeg iwureboda (muxli 23, §7).
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6. ganxilva gaimarTa adamianis uflebaTa SenobaSi, strasburgSi, 
2006 wlis 6 dekembers (wesi 59, §3).

sasamarTlo sxdomas eswrebodnen:

(a) mTavrobis saxeliT
q-ni t. stini, braldebis advokati (samoqalaqo saqmeTa), genera-

luri prokuraturis ofisi, agenti,
q-ni e. holmedali, braldebis advokati (samoqalaqo saqmeTa), ge-

neraluri prokuraturis ofisi,
b-ni g. mandti, direqtori, ganaTlebisa da kvlevis saministro,
b-ni b. giefseni, ufrosi mrCeveli, ganaTlebisa da kvlevis sami-

nistro, konsultantebi;
(b) ganmcxadebelTa saxeliT
b-ni l. stavrumi, advokati, damcveli,
b-ni k. rognlieni, advokati,
q-ni b. sandvigi,
q-ni, t. nikolaiseni, konsultantebi.
sasamarTlom moismina b-ni stavrumis da q-ni stinis mimarTvebi.
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faqtebi

I. saqmis garemoebebi

7. es ganacxadi Semoitanes mSoblebma, romlebic arian norvegiis 
humanistTa asociaciis (Human-Etisk Forbund) wevrebi, da maTma Svileb-
ma: q-nma igebiorg folgerom (1960), b-nma geir tiberom (1956) da maT-
ma vaJma, gaute a. tiberom (1987); q-nma gro larsenma (1966), b-nma arne 
nitrem (1963) da maTma orma vaJma _ adrian nitrem (1987) da kolin 
nitrem (1990); q-ma karolin midsemma (1953) da misma vaJma, eivind t. 
fosem (1987). saqmesTan dakavSirebul dros ganmcxadebelTa Svile-
bi iyvnen dawyebiTi skolis moswavleebi. Tavdapirvelad ganacxads 
asociaciac SeuerTda, magram mogvianebiT igi saqmes gamoeTiSa.

8. 2004 wlis 26 oqtombers sasamarTlom ganacxadi amoricxa masSi 
asociaciis monawileobis gamo da igi dauSveblad gamoacxada gan-
mcxadebel bavSvebTan mimarTebiT amouwuraobis gamo (ris gamoc 
termini “ganmcxadeblebi” am gadawyvetilebaSi miuTiTebs ganmcxade-
bel mSoblebze). garda amisa, sasamarTlom aRniSna, rom, miuxedavad 
imisa, rom ganmcxadebeli mSoblebi konvenciis safuZvelze Ciodnen 
konkretulad KRL sagnis (ix. qvemoT, punqti 16) swavlebisgan sru-
lad ganTavisuflebis uflebis ararsebobis gamo, isini sasamarTlos 
winaSe aseve pretenzias gamoTqvamdnen nawilobriv ganTavisufle-
bis mopovebis SezRuduli saSualebebisa da modalurobis Sesaxeb. 
Tumca, rogorc uzenaesi sasamarTlos gadawyvetilebidan Cans, gan-
mcxadebel mSobelTa samoqalaqo sarCeli da uzenaes sasamarTloSi 
Setanili saapelacio sarCeli mimarTuli iyo KRL sagnis da zogadad 
misi swavlebis winaaRmdeg. uzenaesma sasamarTlom ver ipova raime 
safuZveli imis dasadgenad, rom ganmcxadebelTa Svilebis swavleba 
mimdinareobda iseTi gziT, romelic arRvevda adamianis uflebaTa 
Sesabamis xelSekrulebebs. zemoaRniSnulis fonze sasamarTlom da-
adgina, rom ganmcxadebelma mSoblebma ver amowures samarTlebrivi 
dacvis Sidasaxelmwifo saSualebebi KRL sagnis swavlebisgan nawi-
lobriv ganTavisuflebis saSualebebTan da modalurobasTan dakav-
Sirebuli maTi saCivris mimarT, rogorc amas konvenciis 35-e muxlis 
1-li punqti moiTxovs da mSobelTa ganacxadis es nawili dauSveblad 
gamoacxada.

2006 wlis 14 Tebervals dasaSvebobis sakiTxis Sesaxeb Tavis Se-
mdgom gadawyvetilebaSi sasamarTlom daadgina, rom mis mier sru-
lad ganTavisuflebis sakiTxis Seswavlisas saqmis zemoaRniSnuli 
SezRudvebi, romlebic 2004 wlis 26 oqtombris dadgenilebidan ga-
momdinareobda, mas xels ar uSlida ganexila nawilobriv ganTavisu-
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flebis sqemis zogadi aspeqtebi, gansakuTrebiT _ konvenciis me-14 
muxlis safuZvelze mSobelTa saCivris konteqstSi. 

Aa. warmodgenili saqmis faqtobrivi safuZvlebi

9. norvegiaSi arsebobs saxelmwifo religia da saxelmwifo ekle-
sia, romelsac miekuTvneba mosaxleobis 86%. konstituciis me-2 
muxli acxadebs:

“samefoSi mcxovrebi yoveli piri sargeblobs religiis Tavi-
suflebiT.

evangelistur-luTeranuli religia saxelmwifos ofi-
cialuri religiaa. am religiis aRmsrulebeli mcxovreblebi 
valdebuli arian Svilebi mis Sesabamisad aRzardon.”

10. qristianuli sarwmunoebis swavleba norvegiis saskolo pro-
gramebSi 1739 wlidanaa CarTuli. 1889 wlidan, im religiaTa mimde-
vrebs, romlebic norvegiul eklesias ar miekuTvnebian, ufleba 
aqvT qristianuli sarwmunoebis Sesaxeb swavlebisgan ganTavisu-
flebuldnen mTlianad an nawilobriv. 

1. 1969 wlis yofili aqti savaldebulo saskolo 
ganaTlebis Sesaxeb

11. savaldebulo saskolo ganaTlebis Sesaxeb 1969 wlis aqtTan 
(lov om grunnskolen, 1969 wlis 13 ivnisis kanoni #24, SemdgomSi “1969 
wlis aqti”) dakavSirebiT parlamentma gadawyvita, rom qristianu-
li sarwmunoebis swavleba unda gamoyofoda eklesiis baptismalur 
swavlebas da misi mizani unda yofiliyo bavSvebisTvis bibliis Zi-
riTadi Sinaarsis, eklesiis istoriis mTavari movlenebisa da evnge-
listur-luTeranuli moZRvrebis safuZvlebis swavleba (aqtis me-7 
ganyofilebis me-4 punqti).

12. aqtis 1-li ganyofilebis “qristianuli swavlebis miznis 
muxli” (den kristne formålsparagraf) acxadebs: 

“dawyebiTi skola, ojaxis mier sakiTxis gacnobierebiT da masTan Ta-
namSromlobiT, xels uwyobs bavSvTa qristianul da moralur aRzrdas 
da maT sulier da fizikur ganviTarebas. igi bavSvebs aZlevs zogad ga-
naTlebas, raTa isini Camoyalibdnen sasargeblo da damoukidebel ada-
mianebad ojaxsa da sazogadoebaSi.

skola xels uwyobs sulier Tavisuflebasa da Semwynareblobas. igi yu-
radRebas aqcevs kargi pirobebis Seqmnas maswavlebelTa da moswavleTa da 
skolasa da ojaxs Soris TanamSromlobisaTvis.”
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13. maswavleblebs moeTxovebodaT saswavlo procesi waremarTaT 
evangelistur-luTeranuli moZRvrebis (ganyofileba 18(3), daemata 
1971 wels) Sesabamisad.

14. 1969 wlis aqtis me-12 ganyofilebis me-6 punqtis Tanaxmad, im 
mSobelTa Svilebi, romlebic norvegiis eklesias ar miekuTvnebod-
nen, mSoblebis moTxovnis safuZvelze, srulad an nawilobriv Tavi-
sufldebodnen qristianuli moZRvrebis Sesaswavli gakveTilebis-
gan. am gakveTilebisgan ganTavisuflebuli bavSvebisTvis SeeZloT 
SeeTavazebinaT alternatiuli gakveTilebi filosofiis saganSi.

2. reforma

15. 1993-1997 wlebSi savaldebulo dawyebiTi da saSualo skolebis 
reforma ganxorcielda. 1993 wlis gazafxulze parlamentma gadawyvita 
bavSvTa skolaSi Sesvlis asaki Svidi wlidan eqvs wlamde Seemcirebina, 
xolo savaldebulo swavleba cxra wlidan aT wlamde gaezarda. par-
lamentSi waradgines axali saswavlo programa. parlamentis eklesiis 
saqmeTa, ganaTlebisa da kvlevis komitetis wevrTa umravlesoba mxars 
uWerda qristianobis, sxva religiaTa da filosofiis erTad swavlebas. 
igi xazgasmiT miuTiTebda Ria da aqtiuri saskolo garemos uzrunvel-
yofis mniSvnelobaze, moswavleTa socialuri wamoSobis, religiuri 
mrwamsis, erovnebis, sqesis, eTnikuri kuTvnilebisa Tu fizikuri unaris 
miuxedavad. skola unda iyos yvela saxis SexedulebaTa Serwymis adgili. 
sxvadasxva religiisa da filosofiuri Sexedulebebis mqone moswavlee-
bi erTmaneTs unda Sexvdnen da erTmaneTis azrebsa da tradiciebs gaec-
non. skola ar unda iyos qadagebis an misioneruli saqmianobis adgili. 
aRiniSna, rom 1969 wlidan qristianuli moZRvrebis swavleba gamoyofi-
li iyo saxelmwifo eklesiis baptismaluri swavlebidan. saganma unda 
misces codna da xedva, magram igi ar unda iyos religiur qadagebaTa 
meqanizmi. komitetis wevrTa umravlesoba aseve miiCnevda, rom erTiani 
praqtikis damkvidrebis mizniT unda SemuSavebuliyo saxelmZRvanelo 
miTiTebebi ganTavisuflebisTvis da konsultaciebi unda ewarmoebi-
naT umravlesobaTa jgufebTan. ganTavisufleba unda Sexeboda sagnis 
garkveul elementebs, gansakuTrebiT aRmsareblobasTan dakavSirebul 
masalas da ritualebSi monawileobis miRebas.

16. amis Semdeg SemuSavda oficialuri dokumenti (St.meld. nr. 14 for 
1995‑1996) qristianobis, religiisa da filosofiis Sesaxeb (kristen-
domskunnskap med religions- og livssynsorientering, SemdgomSi “KRL-sagani”), 
romelSic eklesiis saqmeTa, ganaTlebisa da kvlevis saministrom 
(Kirke-, utdannings- og forskningsdepartementet; 2002 wlis 1 ianvridan _ 
Utdannings- og forskningsdepartementet, SemdgomSi “saministro”) swavle-
bisgan ganTavisuflebisTvis Semdegi miTiTebebi Camoayaliba:
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“arc erT moswavles ar unda hqondes gancda, rom ganTavisufleba 
aris arasasiamovno da samarcxvino;

dauSvebelia moswavleze raime zewola im mizniT, rom man misdios 
cxovrebis konkretul filosofias da, aqedan gamomdinare, skolam gan-
Tavisuflebis moTxovnis ganxilvisas didi yuradReba unda gamoiCinos 
gakveTilze Tu skolaSi; 

garkveul moswavleTa saskolo programis konkretuli nawilisgan 
gamoTiSva avtomaturad ar unda moxdes;

Tu situacia amis saSualebas iZleva da mSobels/moswavles amis sur-
vili aqvs, ganTavisuflebis safuZveli da mizezebi gakveTilze unda iq-
nes ganxiluli.

ganTavisufleba ucodinrobis daSvebas ar niSnavs...”

17. zemoaRniSnuli saparlamento komitetis umravlesobam 
saswavlo gegma ZiriTadad moiwona da aRniSna, rom sagnis (Innst.s.nr 
103 for 1995‑1996) centraluri elementi qristianobasTan dakavSire-
buli sakiTxebi unda yofiliyo. man aseve ganacxada:

“umravlesoba aseve xazgasmiT aRniSnavs, rom swavleba Rirebulebe-
bis TvalsazrisiT neitraluri ar unda iyos. is, rom swavlebas qadagebis 
saxe ar unda hqondes, araviTar SemTxvevaSi ar niSnavs, rom unda warmoiS-
vas religiuri/eTikuri vakuumi. Cvens dawyebiT skolebSi swavleba da ga-
naTleba unda daefuZnos skolis miznis debulebas da am sagnis fargleb-
Si warmodgenili unda iqnes qristianoba, sxva religiebi da filosofia, 
TavianTi konkretuli maxasiaTeblebis Sesabamisad. sagnis programaSi 
aqcenti unda gakeTdes qristianobis Sesaxeb swavlebaze.” 

18. umciresobis erT-erTma warmomadgenelma Seitana winadadeba 
yvela dawyebiT skolaSi moswavleebisTvis KRL sagnis swavlebisgan 
srulad ganTavisuflebis uflebis miniWebisa da maTTvis alterna-
tiuli swavlebis SeTavazebis Sesaxeb.

19. sakanonmdeblo cvlilebebis momzadebisas saministrom kon-
sultaciisTvis mimarTa baton e. moses, umaRlesi sasamarTlos ma-
Sindel mosamarTles, da sTxova KRL sagnis savaldebulo swavlebis 
sakiTxi Seefasebina norvegiis mier sajaro saerTaSoriso samarT-
lis safuZvelze nakisr valdebulebaTa fonze. Tavis 1997 wlis 22 
ianvris moxsenebaSi man Semdegi daskvna warmoadgina:

“dawyebiTi skolebis aqtis debuleba miznis Sesaxeb, calke aRebuli 
an konstituciis me-2 muxlTan erTad, da eklesiasa da skolasTan dakav-
Sirebuli sxva specialuri wesebi ar iZleva safuZvels, dadgindes, rom 
qristianobis swavlebas axali gegmis mixedviT eqneba qadagebis saxe an 
upiratesobas mianiWebs evangelistur-luTeranul religias. kanonm-
debels qadagebis formiT swavlebis uzrunvelyofa SeuZlia airCios 
im moswavleTaTvis, romlebic am mrwamsis mimdevarni arian, magram ara 
sxvebisTvis. es Seusabamo iqneboda adamianis uflebaTa dacvis sferoSi 
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Cveni saerTaSoriso valdebulebebisa da konstituciis 110-e muxlis (c) 
qvepunqtisa.

samarTlebrivi TvalsazrisiT, “aRmsareblobis safuZvlis” 
garkveuli bundovani cnebidan gamomdinareobs, rom saxelmwifo ekle-
siis sistemis arsebobis Sedegad kanonmdebeli uflebas iZleva, religii-
sa da filosofiis swavlebaSi CarTuli iyos evangelistur-luTeranuli 
moZRvreba da ara qristianobis sxva formebi. kanoni axali sagnis Sesaxeb, 
romelic qristianobis swavlebas Seicavs, aqedan iqna arCeuli. ... aseT 
gadawyvetilebaze imitom SeCerdnen, rom norvegiis mosaxleobis umra-
vlesoba am mrwamsis aRmsarebelia. igi udavodaa motivirebuli obieq-
turi mizezebiT. misi gamoricxva adamianis uflebaTa xelSekrulebebiT 
SeuZlebelia, im pirobiT, rom swavleba sxva mxriv aris pluralisturi, 
neitraluri da obieqturi.”

20. KRL–sagnis swavlebisgan ganTavisuflebis sakiTxTan dakavSi-
rebiT b-ma mosem ganacxada:

“warmoSobili situaciis fonze me mimaCnia, rom ganTavisuflebis 
zogadi ufleba yvelaze usafrTxo arCevani iqneba. es niSnavs, rom saer-
TaSoriso makontrolebeli organoebi ufro detalurad ar Seiswavlian 
savaldebulo swavlebis Sedegad wamoWril mtkivneul sakiTxebs. Tumca 
me ver vityvi, rom nawilobriv ganTavisuflebiT konvenciebi dairRveva, 
Tu uzrunvelyofili iqneba sistemis funqcionireba Sesabamisi xelSe-
krulebis valdebulebaTa farglebSi. Zalze bevri ram iqneba damokide-
buli momaval sakanonmdeblo procesze da am sagnis swavlebis formaze.”

21. 1997 wlis 19 ivnisis aqtiT (#83) Sesworebebi Seitanes 1969 wlis 
aqtis me-7 da me-13 ganyofilebebSi, romlebic ZalaSi Sevida 1997 
wlis 1 ivliss. axali debulebebi da 1969 wlis aqtis 1-li ganyofile-
bis msgavsi muxli miznis Sesaxeb mogvianebiT CarTes 1998 wlis ganaT-
lebis aqtSi (Lov om grunnskolen og den videregående opplæring av 17. juli 1998 
nr. 61 – SemdgomSi “1998 wlis ganaTlebis aqti”), kerZod, mis 2-4 da 1-2 
ganyofilebebSi, romlebic ZalaSi Sevida 1999 wlis 1 agvistos.

22. ganyofileba 1-2(1) adgenda:

“dawyebiTi da saSualo skolebis dabali klasebis mizania, ojaxTan 
SeTanxmebiTa da TanamSromlobiT, moswavleTa qristianuli da moralu-
ri aRzrda, maTi gonebrivi da fizikuri SesaZleblobebis ganviTareba da 
maTTvis kargi zogadi ganaTlebis micema, raTa isini Camoyalibdnen sa-
sargeblo da damoukidebel adamianebad ojaxsa da sazogadoebaSi.”

23. ganyofileba 2-4 adgenda:

“qristianobis, religiisa da filosofiis swavleba: 

(i) gadascems bibliisa da qristianobis Sesaxeb codnas kulturuli memk-
vidreobisa da evangelistur-luTeranuli rwmenis gziT;
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(ii) gadascems codnas sxva qristianuli sazogadoebebis Sesaxeb;
(iii) gadascems codnas msoflios sxva religiebisa da filosofiebis 

da eTikuri da filosofiuri sagnebis Sesaxeb;
(iv) xels uwyobs qristianuli da humanisturi Rirebulebebis gacno-

bierebasa da pativiscemas; da 
(v) xels uwyobs sxvadasxva rwmenisa da Sexedulebis mqone adamianTa 

Soris urTierTgagebis, pativiscemisa da dialogis Camoyalibebis Se-
saZleblobaTa ganmtkicebas. 

qristianobis, religiisa da filosofiis swavleba Cveulebrivi sas-
kolo sagania, romelmac, Cveulebriv, xeli unda Seuwyos moswavleTa da-
axloebas. sagnis swavleba ar unda ganxorcieldes qadagebis formiT.

pirma, romelic aswavlis qristianobas, religiasa da filosofias, 
unda ixelmZRvanelos 1-2 ganyofilebaSi Camoyalibebuli debulebiT 
miznis Sesaxeb da qristianoba, sxvadasxva religia da filosofia maTi 
konkretuli maxasiaTeblebis poziciidan unda warmoadginos. sxvadasxva 
sakiTxis swavlebisas erTi da igive pedagogiuri principebi gamoiyeneba. 

moswavle, mocemul skolaSi mSoblis werilobiTi Setyobinebis ward-
genis Semdeg, Tavisufldeba swavlebis im elementebisgan, romlebic, 
maTi sakuTari religiisa Tu cxovrebis filosofiis TvalsazrisiT, ga-
nixileba, rogorc tolfasi sxva religiis aRmsareblobisa an cxovrebis 
sxva filosofiis mimdevrobisa. es SeiZleba exebodes, inter alia, religiur 
RonisZiebebs saklaso oTaxSi an mis gareT. mSoblis mier ganTavisufle-
bis Sesaxeb werilobiTi Setyobinebis miRebis SemTxvevaSi skola maqsi-
maluri ZalisxmeviT cdilobs sakiTxis gadawyvetas saskolo programis 
farglebSi diferencirebuli swavlebis xelSewyobis gziT.”

24. mosamzadebeli samuSaodan Cans, rom gamoTqma “religiuri Ro-
nisZiebebi” gulisxmobs, magaliTad, locvebis, fsalmunebis, reli-
giuri teqstebis dazepirebas da religiuri xasiaTis speqtaklebSi 
monawileobas.

25. saministros 1997 wlis 10 ivlisis cirkularuli werilis (F‑90‑
97) Sesabamisad, ganTavisuflebis moTxovnis Sesaxeb mSoblis Setyo-
binebaSi miTiTebuli unda iyos, ra aris miCneuli sxva religiis aRm-
sareblobisa da cxovrebis sxva filosofiis mimdevrobis tolfasad. 
moswavleebs ganTavisuflebis nebas rTavdnen mas Semdeg, rac mSoblebi 
TavianT argumentebs Camoayalibebdnen. moTxovnaze uaris Tqmis SemTx-
vevaSi mSoblebs mocemuli raionis ganaTlebis samsaxurSi gasaCivrebis 
ufleba hqondaT. saCivari skolis meSveobiT igzavneboda, romelsac 
amis Semdeg Tavisi gadawyvetilebis Secvlis saSualeba eZleoda.

26. dasabuTebis moTxovna kidev ufro dazustda saministros 
1998 wlis 12 ianvris cirkularul werilSi (F‑03‑98), romlis Sesa-
bamisad, wminda religiuri xasiaTis RonisZiebebisgan gasaTavisu-
fleblad aranairi argumenti aRar moiTxoveboda. garda amisa, gan-
Tavisuflebis ZiriTadi wesis farglebs gareT myofi sakiTxebis 
dasabuTebisTvis kidev ufro mkacri moTxovnebi dawesda. 
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27. KRL–sagnis momzadebasTan dakavSirebiT religiur umcire-
sobaTa gaerTianebebma mtkice protesti gamoxates. isini miuTi-
Tebdnen, rom sagnis udidesi nawili daTmobili hqonda evange-
listur-luTeranul qristianul mimdevrobas da qadagebis ele-
mentebs moicavda. norvegiis humanistTa asociaciam, inter alia, aR-
niSna, rom sagani aRmsareblobis (konfesjonsforankring) safuZvelze 
iyo agebuli da rom sagnis mxolod garkveuli nawilisgan ganTavi-
suflebis SesaZlebloba adekvaturi ar iyo. 1997 wlis maisSi, Ta-
vis erovnul kongresze, asociaciam gadawyvita parlamentisTvis 
eTxova ukuegdo mTavrobis winadadeba ganTavisuflebis uflebis 
SezRudvis Sesaxeb.

28. 1997 wlis Semodgomidan dawyebiTi skolebis programebSi Tan-
daTanobiT daiwyes KRL sagnis swavleba, romelmac Caanacvla sagani 
“qristianoba da cxovrebis filosofia”. 1999-2000 saswavlo wels 
sagnis swavleba yvela doneze iqna SemoRebuli. 

3. KRL sagnis Sefaseba

29. 2000 wlis 18 oqtombers saministrom gaavrcela informacia 
KRL sagnis SefasebasTan dakavSirebuli ori moxsenebis dasrulebis 
Sesaxeb. erTis saTauri iyo “mSobelTa, moswavleTa da maswavlebel-
Ta gamocdileba KRL saganTan mimarTebiT” (Foreldres, elevers og læreres 
erfaringer med KRL-faget), romelic moamzada Norsk Lærerakademi-m, xolo 
meoresi _ “sagani yvelas gemovnebisTvis? KRL sagnis Sefaseba” (Et 
fag for enhever smak? En evaluering av KRL-faget), romelic moamzades Høgs-
kulen i Volda-m da Diaforsk-ma. parlamentma moiTxova, sami wlis vadaSi 
moemzadebinaT ganTavisuflebis wesebis ganxorcielebis kvleva. 
orive moxsenebaSi aRniSnuli iyo, rom nawilobriv ganTavisufleba 
ar iyo organizebuli im saxiT, rogorc amas varaudobdnen, da, aqe-
dan gamomdinare, mas detaluri gadasinjva sWirdeboda. meore mox-
senebaSi Camoyalibebuli iyo Semdegi “ZiriTadi daskvnebi”: 

“moxsenebis am nawilSi Cven ganvixileT, aris Tu ara erTmaneTTan Ta-
vsebadi, erTi mxriv, KRL sagnis miznebi, principebi da ganTavisuflebis 
sqemebi, xolo, meore mxriv, skolebSi misi praqtikuli ganxorcieleba 
mTeli qveynis masStabiT. Cven agreTve ganvixileT, ramdenad aris uzrun-
velyofili mSobelTa ufleba swavlebisa da ganTavisuflebis arsebuli 
sqemebis fonze. mSobelTa uflebebis perspeqtiva, romelic proeqtis 
miznis centraluri elementia, aucilebels xdis fokusireba moxdes mS-
obelTa sxvadasxva jgufebze, romlebsac saganTan mimarTebiT gamocdi-
leba aqvT, aseve ganTavisuflebis sqemebze. 

unda iTqvas, rom mSobelTa umravlesoba, romlebTanac Cven konta-
qti gvqonda da romlebic norvegiis eklesias miekuTvnebian, sagniT kma-
yofili arian an mtkice mosazreba Camoyalibebuli ara aqvT. Tumca Cven 
mZafr winaaRmdegobas wavawydiT sagnis mniSvnelovan aspeqtebTan dakav-
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SirebiT mSobelTa sxva jgufebSi. religiuri/aRmsareblobiTi umcire-
sobebisadmi mikuTvnebuli mSoblebi aSkara ukmayofilebas gamoTqvamen 
sagnis mimarT. maT miaCniaT, rom KRL sagani ar emsaxureba integrirebas da  
CarTulobas, risTvisac igi iyo gamiznuli. 

ZiriTadi da empiriuli kvleva Semdegi daskvnebis gakeTebis 
safuZvels iZleva:

1) mSobelTa umravlesobas miaCnia, rom mniSvnelovania saerTo swavleba 
sxvadasxva religiaTa da rwmenis Sesaxeb, magram uTanxmoeba arsebobs 
Semdeg sakiTxebTan dakavSirebiT:

•	 ra unda iyos am saerTo swavlebis Sinaarsi da miznebi;
•	 romel asakSi unda daiwyon bavSvebma TavianTi religiisagan gansxva-

vebuli religiebis Seswavla.
2) praqtikaSi sagnis zogierTi mizani uzrunvelyofilia yvela ga-

mokvleul skolaSi, magram misi fundamenturi mizani arc erT maT-
ganSi ar aris uzrunvelyofili. sagnis fuZemdeblur mizanTa ganxor-
cielebis xarvezi SeiZleba aixsnas Semdegi garemoebebiT:

•	 winaaRmdegoba TviT sagnis Sida aRwerilobaSi da winaaRm-
degoba sagnis sxvadasxva fuZemdeblur aspeqts Soris, rac  
arTulebs mis ganxorcielebas;

•	 resursebis nakleboba da skolebSi ganxorcielebis savaraudo cvli-
lebebTan dakavSirebuli problemebi; 

3) ganTavisuflebis dRevandeli sqemebi ar uzrunvelyofs mS-
obelTa uflebebis ganxorcielebas. es, sxva aspeqtebTan erTad, 
gamowveulia SemdegiT:

•	 informacia, romelsac skolebi iZlevian ganTavisuflebis sqemis Se-
saxeb, mravali aspeqtiT ar Seesabameba ganTavisuflebis SesaZleblo-
bis uzrunvelyofas;

•	 informacia KRL sagnis Sesaxeb Zalze zogadi xasiaTisaa da mSoblebs uWirT 
gamoxaton TavianTi damokidebuleba ganTavisuflebasTan dakavSirebiT. 
magaliTad, praqtikulad ar awvdian informacias samuSao meTodebis Se-
saxeb. garda amisa, gakveTilis gegmebs mSoblebi didi dagvianebiT Rebulo-
ben, ris gamoc maT ganTavisuflebis moTxovnis SesaZlebloba praqtiku-
lad aRara aqvT;

•	 skolebi, parlamentTan da saministrosTan SedarebiT, ganTavisu-
flebis maregulirebel debulebebs Zalze SezRudulad ganmartaven. 
magaliTad, moswavleebs xSirad mxolod im RonisZiebebisgan aTavisu-
fleben, romlebic “wminda religiur RonisZiebebs” miekuTvneba. garda 
amisa, mraval skolaSi SeiniSneba iseTi midgoma, romelic tovebs STa-
beWdilebas, rom ganTavisuflebis nebarTvis mopoveba praqtikulad 
SeuZlebelia;

•	 skolebSi sagnis nawilisgan gaTavisuflebul moswavle-
Ta diferencirebuli swavleba Zalze SezRudulia da isini  
umravles SemTxvevaSi pasiurad sxedan saklaso oTaxebSi;

•	 garda amisa, mSobelTa garkveul raodenobas, romlebic umcireso-
baTa enobriv jgufebs miekuTvnebian, enis arasaTanado codnis gamo 
TavianTi uflebebis ganxorcieleba uWirT, miuxedavad imisa, rom maT 
survili aqvT, maTi bavSvebi ganTavisufldnen sagnis swavlebisgan. 
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mraval SemTxvevaSi es iwvevs undoblobas skolasa da ojaxs Soris ur-
TierTobebSi. umciresobebis warmomadgenel mSobelTa sagulisxmo 
raodenoba aRniSnavs, rom maT surT srulad ganTavisufleba, magram 
ar iTxoven, radgan eSiniaT, rom SesaZloa aman skolasTan konfliqti 
gamoiwvios da maT Svilebs ziani miadgeT;

•	 Temebisa da saganTa integrirebis gamo KRL sagani saswavlo grafik-
Si SeumCnevelia, ris gamoc ganTavisuflebis moTxovna praqtikulad 
sakmaod rTulia. 

4) saWiroa cvlilebebi, romlebic uzrunvelyofs mTeli klasis-
Tvis swavlebas, magram, amasTanave, saWiroa mSobelTa uflebe-
bis praqtikaSi uzrunvelyofa. es mxolod garkveuli pirobebis 
SemTxvevaSia SesaZlebeli.

•	 sxvadasxva religiisa da rwmenis swavlebis da dialogisa da urTier-
Tpativiscemis xelSewyobis mizniT, zogierTi saxis swavleba gaTva-
liswinebuli unda iqnes mTeli klasisTvis. saWiroa Zalisxmeva moqni-
li modelebis Seqmnis mizniT, romlebic SeiZleba Sejerdes dawyebiTi 
skolis dabali klasebis, dawyebiTi skolis maRali klasebisa da saSua-
lo skolis dabali klasebis specialur pirobebTan, qveynis sxvadasx-
va kuTxisa da moswavleTa sxvadasxva jgufis TaviseburebaTa gaTva-
liswinebiT;

•	 problemaTa ganxilvis Sedegad SegviZlia davaskvnaT, rom mraval 
skolaSi sruli ganTavisufleba SesaZlebelia. es iqneba yvelaze 
usafrTxo gamosavali saerTaSoriso konvenciebis TvalsazrisiT da 
albaT erT-erTi, romelic grZelvadian perspeqtivaSi yvelaze ukeT 
miesadageba im sagnis mxardaWerisa da legitimurobis uzrunvelyo-
fas, romelic religiasa da rwmenazea fokusirebuli.

 Cven davadgineT, rom qveynis sxvadasxva kuTxeSi, zogierT skolaSi da 
sxvadasxva klasSi sagnis swavlebasTan dakavSirebuli, Cven mier aR-
moCenili gansxvavebani safuZvels iZleva, davsvaT SekiTxva _ erTze 
meti KRL sagani arsebobs Tu igi erTi axali sagania.”

Bb. zogierTi ganmcxadeblis mier dawyebuli sasamarTlo 
procesebi

30. imavdroulad, 1998 wlis 14 marts, norvegiis humanistTa 
asociaciam, rva bavSvis mSoblebTan erTad, romlebic asociaciis 
wevrebi iyvnen da romelTa Svilebic dawyebiT skolaSi swavlobd-
nen, oslos saqalaqo sasamarTloSi (byrett) sarCeli Seitana admi-
nistraciuli uaris gamo, romelic ganmcxadebelma mSoblebma 
miiRes KRL sagnis swavlebisgan srulad ganTavisuflebis moTxo-
vnaze. isini acxadebdnen, rom srulad ganTavisuflebaze uaris 
Tqma arRvevda mSobelTa da bavSvTa uflebebs konvenciis me-9 
muxlisa da 1-li oqmis me-2 muxlis safuZvelze, cal-calke aRe-
buli an me-14 muxlTan erTobliobaSi. sxva debulebebTan erTad 
isini aseve miuTiTebdnen 1966 wlis saerTaSoriso paqtze samoqa-
laqo da politikuri uflebebis Sesaxeb, kerZod, mis me-18 da 26-e 
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muxlebze da 1966 wlis saerTaSoriso paqtze ekonomikur, socia-
lur da kulturul uflebaTa Sesaxeb, kerZod, misi me-13 muxlis 
me-3 punqtze.

31. saqalaqo sasamarTlom 1999 wlis 16 aprilis gadawyvetilebiT 
ar daakmayofila saxelmwifos protesti asociaciis winaaRmdeg, 
kerZod, is, rom asociacias ar hqonda samarTlebrivi interesi da 
amitom ar hqonda sasamarTloSi mxared gamosvlis ufleba. amasTana-
ve saqalaqo sasamarTlom daadgina warmoSobili arsebiTi sakiTxebi 
da moTxovna ukuagdo. 

32. asociaciam da mSoblebma borgartingis umaRles sasamarTlos 
(lagmannsrett) mimarTes, romelmac 2000 wlis 6 oqtombers saqalaqo sa-
samarTlos gadawyvetileba ZalaSi datova.

33. Semdegi sarCeli ganmcxadeblebma uzenaes sasamarTloSi (Høyes-
terett) Seitanes. 2001 wlis 22 agvistos uzenesma sasamarTlom erTxmad 
miiRo gadawyvetileba asociaciasTan mimarTebiT sarCelis daukma-
yofileblobis Sesaxeb. man daadgina, rom asociacias ar hqonda sak-
marisi samarTlebrivi interesi saqmeSi mxared monawileobisaTvis. 
danarCen ganmcxadeblebTan dakavSirebiT man erTxmad ukuagdo maTi 
sarCeli da mxari dauWira umaRlesi sasamarTlos gadawyvetilebas.

34. sasamarTlos dasabuTebaSi, romelic saqmeSi monawile oTx-
ma kolegiis wevrma daadastura, wilisyraSi monawile pirvelma 
mosamarTlem, batonma iustis stang lundma, Tavidanve ganacxada, 
rom “saqme exeba administraciuli gadawyvetilebis kanonierebas, 
romlis safuZvelzedac ganmcxadebel mSoblebs uari uTxres maTi 
Svilebis (KRL) sagnis swavlebisgan srulad ganTavisuflebaze 
dawyebiT da saSualo skolaSi”. man gansazRvra, rom sakiTxTan mi-
marTebiT unda dadgindes, “[KRL] sagnis swavleba ganTavisuflebis 
SezRuduli uflebiT [iyo] Tu ara Seusabamo norvegiis saerTaSori-
so samarTlebriv valdebulebebTan, romlebic dakavSirebulia, inter 
alia, religiisa da rwmenis Tavisuflebis dacvasTan”. 

35. amis Semdeg b-nma iustis stang lundma detalurad gaaanaliza 
sakanonmdeblo debulebaTa istoria da pozicia adamianis ufleba-
Ta saerTaSoriso samarTlis safuZvelze, gansakuTrebiT, evropuli 
konvenciis Sesabamisi debulebebi da precedentuli samarTali da 
1966 wlis saerTaSoriso paqti samoqalaqo da politikuri uflebe-
bis Sesaxeb. b-nma iustis stang lundma saTiTaod ganixila 1998 wlis 
ganaTlebis aqtis yvela Sesabamisi debuleba da 1-2(1) ganyofilebaSi 
gansazRvruli qristianuli miznis debulebasTan dakavSirebiT Sem-
degi daskvna gaakeTa: 

“miznis debuleba miesadageba yvela saxis swavlebas dawyebiT skolaSi 
da saSualo skolis dabal klasebSi. es zogadi debulebaa da misi far-
glebis gansazRvra SeiZleba rTuli iyos. man SesaZloa warmoSvas konven-
ciaTa debulebebTan dakavSirebuli sakiTxebi, romlebic exeba religiis 
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Tavisuflebas da mSobelTa uflebebs (ix. mosamarTle moses moxseneba 
#38, 35-e da Semdgomi gverdebi (1996-1997), romlebic man odelstings 
[parlamentis udidesi danayofi] warudgina). KRL saganTan dakavSirebiT 
debuleba ganxiluli unda iqnes 2-4(2) ganyofilebasTan erTad, romelic 
adgens, rom es Cveulebrivi saskolo sagania yvela moswavlisTvis da 
rom es sagani qadagebis formiT ar unda iswavlebodes. miznis debuleba 
imgvarad unda iqnes ganmartebuli da gamoyenebuli, rom igi ar ewinaaRm-
degebodes konvenciebs, romlebic kanonmdeblobaSia CarTuli adamianis 
uflebaTa aqtis me-2 ganyofilebis Sesabamisad (ix. agreTve me-3 ganyofi-
leba).

droTa ganmavlobaSi sagnis gegmaSi da erovnul standartul progra-
maSi Setanili cvlilebebisa da Sesworebebis Sedegad, gamoTqma “qris-
tianuli da moraluri aRzrda” unda ganimartos imgvarad, rom igi niS-
navdes qristianuli da humanuri Rirebulebebis erTmaneTTan kavSirs. 
rogorc qristianuli, ise humanuri tradiciebi xazs usvams simarTlis, 
adamianis Rirsebis, qvelmoqmedebis, demokratiisa da adamianis ufleba-
Ta mniSvnelobas. es aris Rirebulebebi, romlebic TiTqmis yvelasTvis 
saerToa norvegiaSi, religiisa Tu cxovrebis filosofiis miuxedavad. 
konvenciebi ar moiTxovs swavleba iyos Rirebulebebisadmi neitralu-
ri; ixile adamianis uflebaTa evropuli sasamarTlos saqme kieldseni, 
busk madseni da pederseni daniis winaaRmdeg (1976 wlis 7 dekembris 
gadawvetileba, seria A #23, §53).

miznis debuleba adgens, rom saskolo ganaTleba unda ganxorcieldes 
ojaxTan TanamSromlobiTa da SeTanxmebiT. dawyebiTi skolisa da saSualo 
skolis dabali klasebis maswavlebelTa Zalisxmeva, romelic mimarTulia 
moswavleTa qristianuli aRzrdisaken, mxolod mSobelTa TanxmobiTa da 
ojaxTan TanamSromlobiT unda ganxorcieldes. amgvari ganmartebiT es 
muxli ar aris SeuTavsebeli adamianis uflebaTa evropuli konvenciis 
me-9 muxlTan da samoqalaqo da politikuri uflebebis Sesaxeb saer-
TaSoriso paqtis me-18 muxlis 1-l punqtTan azris, sindisisa da religiis 
Tavisuflebis TvalsazrisiT. am SemTxvevaSi, igi, aseve ar aris SeuTavse-
beli evropuli konvenciis 1-li oqmis me-2 muxlTan da samoqalaqo da po-
litikuri uflebebis Sesaxeb saerTaSoriso paqtis me-18 muxlis me-4 pun-
qtTan mSobelTa uflebebis TvalsazrisiT. amrigad, 2-4(3) ganyofilebaSi 
miznis debulebaze miTiTeba, romelic adgens, rom dawyebiT skolebsa da 
saSualo skolebis dabal klasebSi KRL sagnis maswavleblebma aTvlis wer-
tilad unda aiRon qristianuli miznis debuleba, damoukidebeli mniSvne-
lobis mqone ar aris konvenciaTa darRvevis Sesafaseblad.”

36. 1998 wlis aqtis 2-4 ganyofilebis (1)-dan (3)-mde punqtebTan 
dakavSirebiT b-nma iustis stang lundma aRniSna: 

“mosarCeleni xazgasmiT aRniSnavdnen, rom, aqtis Sesabamisad, swavle-
ba unda ganxorcieldes moswavleebisTvis bibliisa da qristianobis Se-
saxeb codnis kulturuli memkvidreobisa da evangelistur-luTeranu-
li moZRvrebis formiT gadacemiT, xolo sxva religiebisa da filoso-
fiebis da eTikuri da filosofiuri sagnebis Sesaxeb ubralod codnis 
gadacemas moiTxovs.
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adamianis uflebaTa evropuli sasamarTlos praqtikidan SeiZleba 
gakeTdes daskvna, rom xelSemkvreli saxelmwifoebi Tavad gansazRvra-
ven swavlebis farglebsa da Sinaarss (ix. saqme kieldseni, busk madseni 
da pederseni, cit. zemoT, §53; da valsamisi saberZneTis winaaRmdeg, 
1996 wlis 18 dekembris gadawyvetileba, Reports of Judgments and Deci-
sions 1996-VI, gv. 2312, §28). amrigad, adamianis uflebaTa evropuli kon-
venciis me-9 muxli da 1-li oqmis me-2 muxli ar gamoricxavs sxvadasxva 
religiisa da aRmsareblobis Sinaarsis da religiis istoriisa da eTi-
kis savaldebulo swavlebas, Tu aseTi swavleba xorcieldeba obieqtu-
ri, kritikuli da pluralisturi saxiT. am TvalsazrisiT me mivuTiTeb 
konvenciis organoTa dadgenilebebisa da komentarebis Cems adrindel 
mimoxilvasa da daskvnebze. savaldebulo swavleba unda moicavdes sx-
vadasxva religiasa da rwmenas. 2-4(1) ganyofilebaSi qristianobis Se-
saxeb codnis meti xazgasma, vidre sxva religiebisa da rwmenis Sesaxeb 
codnisa, Cemi azriT, konvenciebis mier monawile saxelmwifoebisaTvis 
miniWebuli diskreciuli uflebis farglebs ar scdeba. is moTxovna, 
rom savaldebulo swavleba unda iyos obieqturi, kritikuli da plu-
ralistuli, ar SeiZleba ganimartos, rogorc sxvadasxva religiisa da 
cxovrebis sxvadasxva filosofiis swavlebis proporciuli ganawilebis 
moTxovna. konkretuli monawile saxelmwifos istoriis, kulturisa da 
tradiciebis fonze dasaSvebi unda iyos garkveuli religiisa Tu rwme-
nis upiratesoba sxvebTan SedarebiT.

konkretuli religiis an cxovrebis konkretuli filosofiis swavle-
ba an qadageba ewinaaRmdegeba adamianis uflebaTa evropul konvencias da 
saerTaSoriso paqts samoqalaqo da politikuri uflebebis Sesaxeb (ix. ix. 
saqme kieldseni, busk madseni da pederseni, cit. zemoT, §53; da valsa-
misi saberZneTis winaaRmdeg, §28; da gaeros adamianis uflebaTa komi-
tetis 1993 wlis 20 ivlisis komentaris me-6 punqti); Sesabamisad, ganaTle-
bis aqtis 2-4(2) ganyofileba gansazRvravs, rom KRL sagnis swavleba ar unda 
moicavdes qadagebas.

mosarCeleni, romlebsac, inter alia, mxars uWers mosamarTle moses mox-
seneba (gv. 29, moxseneba #38 (1996-1997), odelstingsis mimarT), acxadebdnen, 
rom swavleba, romelic konkretuli religiis Sexedulebebs gadascems 
iseTi saxiT, romelsac unari Seswevs moswavleebze zegavlena moaxdi-
nos maT mier konkretuli rwmenis miRebis TvalsazrisiT, agreTve aris 
konvenciis debulebaTa darRveva, kerZod, religiis Tavisuflebisa da 
mSobelTa uflebisa. me veTanxmebi, rom aseTi swavlebiT SeiZleba moxdes 
darRveva. Tumca gamoTqma ‘unari Seswevs’ SeiZleba imgvarad iqnes gan-
martebuli, rom mas meti farglebi mianiWos, vidre es adamianis ufle-
baTa evropuli sasamarTlos gadawyvetilebebidan momdinareobs. aqedan 
gamomdinare, man unda SeinarCunos sasamarTlos praqtikiT SemuSave-
buli kriteriumebi. KRL sagnis saswavlo programaSi CarTvasTan dakavSi-
rebuli mosamzadebeli samuSao uCvenebs, rom saministro da parlamen-
tis umravlesoba gansakuTrebuli xazgasmiT miuTiTebdnen, rom es iyo 
Cveulebrivi saskolo sagani yvela moswavlisTvis. es mkafiod Camoya-
libda aqtis formulirebaSi (ix. 2-4(2) ganyofilebis pirveli winadade-
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ba). kanonmdebelma aseve miuTiTa, rom KRL sagani Seqmnilia codnis gadace-
mis mizniT (ix. magaliTad, odelstingisTvis wardgenili mosazrebebi 
#38 (1996-1997), gv. 6, meore sveti da gv. 10). 2-4(3) ganyofileba adgens, rom 
qristianoba, sxva religiebi da cxovrebis filosofiebi unda iswavle-
bodes maTi gansakuTrebuli maxasiaTeblebis safuZvelze. meore mxriv, 
parlamentis ganaTlebis, kvlevisa da eklesiis saqmeTa mudmivmoqmedma 
komitetma ganacxada, rom swavleba ar unda iyos neitraluri Rirebule-
bebisadmi (ix. rekomendacia #103 (1995-1996), gv. 4). es TavisTavad ar Sei-
Zleba ewinaaRmdegebodes konvencias, radgan, rogorc me ukve aRvniSne, 
arc adamianis uflebaTa evropuli konvencia da arc samoqalaqo da po-
litikuri uflebebis Sesaxeb saerTaSoriso paqti ar ganimarteba imgva-
rad, rom isini moiTxovs Rirebulebebisadmi neitralur swavlebas.”

37. 1998 wlis ganaTlebis aqtis 2-4(4) ganyofilebasTan dakavSire-
biT b-nma iustis stang lundma ganacxada, rom Tu mas ganvmartavT 
konvenciis da samoqalaqo da politikuri uflebebis Sesaxeb 1966 
wlis saerTaSoriso paqtis, aseve adamianis uflebaTa aqtis me-3 gan-
yofilebis Sesabamisi debulebebis fonze, igi unda iqnes gagebuli 
imgvarad, rom moswavleebs aqvT ganTavisuflebis ufleba da rom 
maT mSoblebs ar ekisrebaT valdebuleba, TavianT bavSvebs religii-
sa da filosofiis gakveTilebze daswrebis ufleba miscen, Tu isini 
miCneulia qadagebad an ideebis swavlebad am xelSekrulebaTa mniS-
vnelobiT. aqedan gamomdinare, bavSvebs SeuZliaT aseT gakveTilebs 
ar daeswron. sakiTxi _ gakveTilis gegmis ra nawilze SeiZleba imo-
qmedos aseTma midgomam _ TiToeul konkretul SemTxvevaSi calke 
unda ganisazRvros, swavlebis gegmidan da misi ganxorcielebidan 
gamomdinare. b-ni iustis stang lundis azriT, ganTavisuflebis 
Sesaxeb debuleba ar ewinaaRmdegeboda religiis TavisuflebiTa 
da mSobelTa uflebebiT gaTvaliswinebul moTxovnebs. konvenciis 
moTxovna, rom swavleba unda iyos obieqturi, kritikuli da plu-
ralisturi, ar gamoricxavs sxvadasxva religiisa da cxovrebis fi-
losofiis Sinaarsis swavlebas an konkretuli religiisa Tu Ffilo-
sofiis Sesaxeb codnis gadacemas, romelsac, sxvebTan SedarebiT, 
xelSemkvreli saxelmwifos istoriidan, kulturidan da tradicie-
bidan gamomdinare, ufro mniSvnelovani adgili ukavia. rogorc ukve 
aRiniSna, 1998 wlis ganaTlebis aqti adgenda, rom sagani Cveulebri-
vi saskolo disciplina unda yofiliyo. mosamzadebeli dokumente-
bis Sesabamisad igi codnas unda dafuZneboda. aqti moiTxovda, rom 
swavleba yofiliyo neitraluri saxis da qadagebis gareSe. Sesabami-
sad, araferi ar mianiSnebda, rom 2-4 ganyofileba swavlebis Sinaar-
sis Sesaxeb konvencias ewinaaRmdegeboda. 

38. b-nma iustis stang lundma aseve ganixila saskolo programis 
elementebi (aTwliani savaldebulo ganaTlebis programa; gamoce-
mulia saministros mier 1999 wels; SemdgomSi “programa”), romle-
bic, ganmcxadebelTa mosazrebiT, upiratesobas aniWebda qris-
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tianul sarwmunoebas da moswavleebze zemoqmedebas axdenda qris-
tianobis arCevis TvalsazrisiT. programas, romlis samarTlebri-
vi safuZvlebi 1998 wlis aqtis 2-6 da 2-8 ganyofilebebidan da 1999 
wlis 28 ivnisis Sesabamisi debulebidan momdinareobs, norvegiis 
saerTaSoriso valdebulebebTan mimarTebiT iseTive samarTlebri-
vi statusi hqonda, rogoric sxva debulebebs. Tumca man aRniSna, 
rom aq mTavari iyo moswavleebs gaecnobierebinaT mrwamsTa da azr-
Ta mravalferovneba da rom swavleba erT romelime mrwamss meoreze 
maRla ar ayenebda. xelSemkvreli saxelmwifos istoriis, kulturi-
sa da tradiciebis fonze SeiZleba dasaSvebi iyos erTi an meti reli-
giisa Tu cxovrebis wesisTvis sxvebTan SedarebiT ufro TvalsaCino 
adgilis mikuTvneba. 

39. mosarCeleni ukmayofilebas gamoTqvamdnen im zemoqmedebis 
gamo, romelsac moswavleebze axdenda bibliaze dafuZnebuli suraTe-
bi, simRerebi, piesebi, musika da igavebi da religiuri teqstebi. b-nma 
iustis stang lundma amasTan dakavSirebiT aRniSna, rom SesaZlebeli 
unda iyos moswavleebisTvis tradiciebisa da sxvadasxva religiebis 
Sesaxeb “gardamavali codnis saSualebaTa” (måte å formidle på) gadacema 
neitraluri formiT, imgvarad, rom igi ar ewinaaRmdegebodes adamia-
nis uflebaTa saerTaSoriso samarTals. programaSi aqcenti gakeTebu-
lia Riaobaze, arsis aRqmaze, pativiscemasa da dialogze, religiisa da 
moralis sakiTxebis ganxilvisas urTierTgagebisa da Semwynareblo-
bis xelSewyobaze da qadagebis akrZalvaze. programis farglebSi KRL 
sagnis swavleba SeiZleba ganxorcieldes adamianis uflebaTa saer-
TaSoriso samarTlis Sesabamis debulebebTan konfliqtis gareSe.

40. ganmcxadeblebi miuTiTebdnen, rom saskolo saxelmZRvane-
loebi, gansakuTrebiT _ “brijis”-is me-2, me-3, me-5 da me-6 tomebi, 
qadagebis formiT iyo Sedgenili da maT SeeZlo zemoqmedeba moex-
dina moswavleebze. amasTan dakavSirebiT b-nma iustis stang lund-
ma aRniSna, rom, miuxedavad imisa, rom “brijis”-Si gamoyenebuli 
mravali problemis definicia da formulireba SeiZleba imgvarad 
iqnes gagebuli, rom qristianuli rwmena iZleva pasuxs eTikur da 
moralur sakiTxebze, uzenaes sasamarTloSi ar warudgeniaT rai-
me damatebiTi informacia, Tu rogor iyo dagegmili da rogor  
xorcieldeboda am masalasTan dakavSirebuli swavleba. 

41. am konteqstSi b-nma iustis stang lundma aRniSna, rom ganmcxa-
debelTa sasamarTlo procesi da maT mier uzenaes sasamarTloSi 
Setanili saapelacio sarCeli mimarTuli iyo zogadad KRL sagnis 
da misi swavlebis winaaRmdeg. srulad ganTavisuflebis moTxovna-
ze uaris Sesaxeb TiToeul dadgenilebaSi moyvanili argumentebi da 
mtkicebulebebi miznad isaxavda eCvenebina am sagnis zogadi funq-
cionireba. mosarCeleebs detalurad ar ganuxilavT TiToeuli dad-
genilebis kanoniereba. forma, romliTac saqme iyo warmodgenili, 
safuZvels ar iZleoda daedginaT, dairRva Tu ara adamianis ufle-
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baTa xelSekrulebebi swavlebis im formiT, romliTac mosarCeleTa 
bavSvebs aswavlidnen. saqme exeboda KRL sagnis swavlebisgan srulad 
ganTavisuflebis moTxovnaze uaris Tqmis Sesaxeb dadgenilebaTa ka-
nonierebas. mosarCeleebma ver uCvenes, rom swavlebis gegma da misi 
ganxorcielebis manera mocemuli sagnis swavlebisgan srulad ganTa-
visuflebas uzrunvelyofda am konvenciaTa safuZvelze. 

42. bolos b-nma iustis stang lundma ganixila diskriminaciasTan 
dakavSirebuli argumenti:

“ganaTlebis aqtis 2-4 ganyofilebis Sesabamisad, mSoblebma konkre-
tul skolaSi werilobiT unda waradginon maTi Svilebis swavlebisgan 
nawilobriv ganTavisuflebis moTxovna. maSinac ki, rodesac gancxadeba 
KRL–sagnis mxolod nawilisgan ganTavisuflebas exeba, ganTavisufle-
bis SezRuduli ufleba exeba yvela sagansa da RonisZiebas. moTxovnis 
dasabuTebas aqti ar moiTxovs. praqtikaSi dasabuTebis moTxovnas dRe-
mde sxvadasxvagvarad udgebian.

mTavrobam ganacxada, rom dawyebiT skolaSi da saSualo skolis dabal 
klasebSi swavleba Temebis mixedviTaa dayofili, romlebic sagnis far-
glebs kveTen. im farglebSi, romlebSic KRL sagnis elementebi sxva sag-
nebTanaa integrirebuli, KRL sagnis swavlebisgan srulad ganTavisufleba 
efeqtiani ar iqneba. mTavrobas aseve miaCnia, rom KRL sagani mraval Temas 
moicavs, romlebic ganTavisuflebis safuZvlebs ar iZleva arc konven-
ciebis da arc 2-4(4) ganyofilebis Sesabamisad. ganTavisuflebis sistema 
Seqmnilia da moqmedebs iseTi saxiT, rom masSi swavlebis Sinaarsi gada-
mwyvet rols asrulebs. aqedan gamomdinare, saxelmwifos miaCnia, rom kon-
venciebiT dadgenili diskriminaciis akrZalva ver iqneba gamoyenebuli 
ganTavisuflebis Sesaxeb gancxadebaTa dasabuTebis moTxovnis mimarT.

ganTavisuflebisTvis moTxovnili safuZvlebi da saxlmZRvanelo 
miTiTebebi saministrom Tavis or cirkularul werilSi ganmarta. 1997 
wlis F-90-97 cirkularuli werilis me-5 gverdze saministro aRniSnavda:

‘rodesac mSoblebi ganTavisuflebas iTxoven, maT amis Sesaxeb weri-
lobiT unda acnobon skolas. moTxovnaSi miTiTebuli unda iyos gamamya-
rebeli safuZvlebi imis Sesaxeb, rom isini sxva religias miekuTvnebian an 
cxovrebis sxva filosofiis mimdevari arian.

Tu mSoblebi moiTxoven ganTavisuflebas swavlebis mxolod nawilis-
gan, romelsac sxva religiis aRmsareblobad an cxovrebis sxva filosofiis 
mimdevrobad miiCneven, moswavleebi unda ganTavisufldnen mas Semdeg, rac 
mSoblebi ganmartaven, Tu ra miaCniaT swavlebaSi aseTi Sedegis gamomwve-
vad. mSoblebs, romelTa gancxadebas ganTavisuflebis Sesaxeb skola ar 
daakmayofilebs, ufleba aqvT minicipalur-administraciuli dadgenile-
bis winaaRmdeg saCivari Seitanon Sesabamisi raionis erovnuli ganaTlebis 
samsaxurSi. saCivari unda gaigzavnos skolis meSveobiT, riTac mas Tavisi 
administraciuli dadgenilebis Secvlis saSualeba eZleva.’

saministrom safuZvlebis sakiTxi gaafarTova 1998 wlis 12 ianvris 
F‑03-98 cirkularuli werilis me-3 gverdze:

‘saministros ZiriTadi wesia, rom, rodesac mSoblebi wminda reli-
giuri xasiaTis RonisZiebebisgan ganTavisuflebas moiTxoven, maT unda 
mieniWoT ganTavisufleba (nawilobriv ganTavisufleba). aseT SemTx-
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vevaSi mSoblebs raime safuZvlebis warmodgena ar moeTxovebaT. im Se-
mTxvevaSi, rodesac iTxoven iseTi RonisZiebebisgan ganTavisuflebas, 
romlebic wminda religiuri xasiaTis ar aris, mSobelTa mier warmodge-
nili dasabuTebisadmi moTxovna izrdeba. aseTi SemTxvevebi, anu, ra saxis 
ganTavisufleba SeiZleba iqnes miniWebuli, ZiriTadi wesiT gaTvaliswi-
nebuli ar aris. garda amisa, mosamzadebeli samuSaoebi gvTavazobs Se-
fasdes, aris Tu ara gonivruli safuZvlebi, romlebic ganTavisuflebis 
moTxovnis saSualebas iZleva. miTiTeba keTdeba lagtingisadmi [par-
lamentis ufro mcire danayofi] wardegnil #95 (1996-1997) rekomendacia-
ze, romelSic aRniSnulia: ‘umravlesoba miiCnevs, rom konkretul sko-
laSi moswavleebi unda ganTavisufldnen swavlebis im elementebisgan, 
romlebic, maTi religiis an cxovrebis filosofiis safuZvelze, goni-
vruladaa miCneuli, rogorc sxva religia an cxovrebis sxva filosofii-
sadmi erTguleba.’ Tumca gaTvaliswinebuli unda iqnes is faqti, rom rw-
menasTan da cxovrebis filosofiasTan dakavSirebul sakiTxebs mravali 
mSobeli piradi cxovrebis sferos akuTvnebs. piradi cxovrebis ufleba 
agreTve daculia saerTaSoriso konvenciebiT.’

amis Semdeg saministro ixilavs sferoebs, romelTaganac moswavleTa 
ganTavisufleba SeiZleba. me-4 gverdze aRniSnulia:

‘mSobelTa religiuri da filosofiuri mrwamsi gaTvaliswinebuli unda 
iqnes mTel saskolo programaSi. es niSnavs, rom ganTavisuflebis wesi exeba 
yvela savaldebulo ganaTlebas. zogadad, skolam unda Seafasos, progra-
mis praqtikul ganxorcielebas SeuZlia Tu ara iseTi zemoqmedeba iqonios 
moswavleebze, rom isini konkretuli rwmenis an cxovrebis filosofiis mi-
mdevarni gaxdnen, an raime sxva saxiT iqnen miCneuli religiuri RonisZiebe-
bis monawileebad an cxovrebis filosofiis mimdevrebad.

konkretulad amas SeiZleba mniSvneloba hqondes, magaliTad, cekvis 
gakveTilebisTvis, romlebic fizikuri aRzrdis nawilia; zogierTi ada-
mianis rwmenisTvis partniorTan cekva miuRebelia, magram musikis fonze 
moZraoba dasaSvebia. xelovnebisa da xelsaqmis sagnis swavlebisas yura-
dReba unda mieqces RmerTis da winaswarmetyvelTa ilustraciebs; ixile 
msjeloba ‘ilustraciebi _ gamosaxulebTa akrZalva’, KRL‑sagnis gza-
mkvlevi (gv. 22).’

me davamatebdi, rom KRL sagnis SefasebasTan dakavSirebiT saminis-
trom xazgasmiT miuTiTa sagnis Sinaarsis, meTodologiisa da organi-
zebis cvlilebebis mniSvnelobaze, romelmac sagnis swavlebaSi rac Sei-
Zleba meti bavSvisa da axalgazrdis CarTva unda uzrunvelyos. mizezi, 
ris gamoc saministrom mainc gadawyvita SeenarCunebina ganTavisuflebis 
SezRuduli ufleba, aris is, rom mas surda darwmunebuliyo, rom mSobel-
Ta religiis Tavisuflebis uflebebi damakmayofileblad iyo daculi da 
rom maTi ganxorcielebis forma gaugebrobas ar iwvevda; ixile parlamen-
tisadmi wardgenili moxseneba #32 (2000-2001), gverdi 51, pirveli sveti. 

me SevniSnav, rom dawyebiT skolebSi da saSualo skolebis dabal kla-
sebSi KRL sagnis savaldebulo programis yvela elementisgan srulad 
ganTavisufleba saskolo sistemisadmi mSobelTa gansxvavebul damoki-
debulebas gamoiwvevs. mSoblebi da bavSvebi, romlebsac ganTavisufleba 
surT, iZulebuli iqnebian yuradRebiT misdion programas da ganTavisu-
fleba moiTxovon maSin, rodesac amas aucileblad miiCneven bavSvis da 
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sakuTari uflebebis dasacavad. ganTavisuflebis miniWebis Sesaxeb dad-
genilebas Tavdapirvelad skola iRebs. aq sakiTxi mdgomareobs SemdegSi: 
emsaxureba Tu ara es gansxvavebuli mopyroba kanonier mizans da aris Tu 
ara es mizani gamoyenebuli saSualebebis proporciuli. 

rogorc adre vaxseneT, adamianis uflebaTa evropuli sasamarTlos 
praqtikis Sesabamisad, 1-li oqmis me-2 punqtis meore winadadebis ganmar-
teba gulisxmobs, rom mrwamsma unda miaRwios damajereblobis, seriozu-
lobis, erTianobis da mniSvnelobis garkevul dones; ixile sasamarTlos 
gadawyvetileba saqmeze kempbeli da kosansi gaerTianebuli same-
fos winaaRmdeg (1982 wlis 25 Tebervlis gadawyvetileba, seria A #38, gv. 
16, § 36) da valsamisi saberZneTis winaaRmdeg (1996 wlis 18 dekembris 
gadawyvetileba, Reports of Judgments and Decisions 1996-VI, gv. 2312, § 25). am 
gadawyvetilebebSi gakeTebuli gancxadebebi mxars uWers xelSemkvrel 
saxelmwifoTa moTxovnas, rom mSoblebma ufro detaluri dasabuTeba 
unda warmoadginon, rodesac ganTavisuflebas iTxoven iseTi RonisZie-
bebisgan, romlebic erTi SexedviT ar miekuTvneba romelime konkretul 
religias an cxovrebis gansxvavebul filosofias.

Tumca, Tu ganmcxadebelma aucileblad unda misces informacia Tavisi 
religiis an filosofiuri mrwamsis Sesaxeb, es SeiZleba iyos konvenciis 
me-8 muxlisa da samoqalaqo da politikuri uflebebis Sesaxeb saerTaSori-
so paqtis me-17 muxlis darRveva piradi cxovrebis pativiscemis Tval-
sazrisiT. SesaZloa es aseve iyos konvenciis me-9 muxlis da samoqalaqo da 
politikuri uflebebis Sesaxeb saerTaSoriso paqtis me-18 muxlis 1-li 
punqtis darRveva religiis Tavisuflebis TvalsazrisiT. me xazgasmiT aR-
vniSnav, rom religiis da politikuri an sxva mosazrebebis niSniT diferen-
cirebuli mopyroba diskriminaciis dauSveblobis mTavari RerZia.

rogorc me ukve ganvmarte, KRL sagnis savaldebulo swavlebis Semo-
Rebis mTavari mizezi iyo is, rom mTavroba da parlamentis umravlesoba 
miiCnevdnen, rom igi mniSvnelovani iqneboda codnis, RirebulebaTa da 
kulturis saerTo safuZvlebis gadasacemad dawyebiT skolebSi da sa-
Sualo skolebis dabal klasebSi. aqcenti gakeTda Ria da CarTuli sasko-
lo garemos mniSvnelobaze. dawyebiT skolebSi da saSualo skolebis da-
bal klasebSi savaldebulo ganaTleba unda moicavdes ganTavisuflebis 
survilis Sesaxeb Setyobinebis uflebis ganxorcielebas. SetyobinebaSi 
yvela SemTxvevaSi zogadad unda iyos miTiTebuli programis is elemen-
tebi, romlisgan ganTavisuflebasac isini moiTxoven. CemTvis naTelia, 
rom KRL sagnis saerTo programa da ganTavisuflebis uflebis ganxorcie-
lebisTvis werilobiTi Setyobinebis moTxovna kanonieri miznebis dac-
vis saSualebebia da rom ar aris araproporciuli RonisZieba, rodesac 
mSoblebisagan, romlebsac sagnis garkveuli elementebisgan ganTavi-
sufleba surT, moiTxoven, rom maT misdion programas da Setyobineba 
waradginon, rodesac ganTavisuflebis survili gauCndebaT. me davama-
tebdi, rom skolis xelmZRvaneloba valdebulia miiRos zomebi, raTa 
mSoblebs saSualeba hqondeT misdion programas. saerTo savaldebulo 
programa moiTxovs, rom mSoblebs drois nebismier momentSi sruli in-
formacia hqondeT KRL sagnis, misi programisa da programis swavlebis me-
Todebis Sesaxeb, xolo, saTanado SemTxvevebSi, informirebuli iyvnen 
religiuri Sinaarsis mqone sxva RonisZiebaTa Sesaxeb. 
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mxareebs detalurad ar ganuxilavT dasabuTebasTan dakavSirebuli 
konkretuli moTxovnebi da is safuZvlebi, romlebic warmodgenilia 
KRL sagnis programisgan ganTavisuflebis moTxovnis sxvadasxva gancxa-
debebSi. aqedan gamomdinare, me Semovifarglebi Semdegi gancxadebiT: ar 
arsebobs raime safuZveli varaudisTvis, rom am saqmeSi diskriminaciis 
akrZalvis darRvevam SeiZleba gamoiwvios KRL sagnis gakveTilebisgan 
sruli ganTavisuflebis moTxovnaze uaris Sesaxeb administraciuli 
dadgenilebebis gauqmeba.”

g. zemoaRniSnuli samarTalwarmoebis mxareTa da maTi 
Svilebis mier sasamarTloSi da gaeros adamianis 
uflebaTa komitetSi wardgenili peticia

43. 2002 wlis 15 Tebervals ganmcxadebelma mSoblebma da bavSveb-
ma konvenciis safuZvelze ganacxadi Seitanes sasamarTloSi.

44. Semdgom, 2002 wlis 25 marts, sxva oTxi bavSvis mSoblebma, 
romlebic zemoaRniSnuli Sidasaxelmwifo samarTalwarmoebis mxa-
reebi iyvnen, TavianT bavSvebTan erTad komunikacia (#1155/2003) Sei-
tanes gaeros adamianis uflebaTa komitetSi, samoqalaqo da poli-
tikuri uflebebis Sesaxeb saerTaSoriso paqtis oqmis safuZvelze.

45. 2004 wlis 3 noembers komitetma ar daakmayofila mopasuxe 
saxelmwifos protesti, romelic acxadebda, rom, mSobelTa sxva sam 
wyvils ukve hqonda Setanili msgavsi saCivari sasamarTlos winaSe 
da, aqedan gamomdinare, “msgavsi sakiTxi” am ukanasknelis mier ukve 
ganxiluli iyo. komitetma komunikacia dasaSvebad gamoacxada im 
farglebSi, romlebSic igi exeboda paqtis me-17, me-18 da 26-e muxle-
biT wamoWril sakiTxebs. sakiTxis arsebiT mxaresTan dakavSirebiT 
komitetma aRniSna, rom KRL sagnis sistema, ganTavisuflebis reJi-
mis CaTvliT, im formiT, rogoriTac igi momCivanTa (“avtorTa”) mi-
marT ganxorcielda, paqtis me-18 muxlis me-4 punqtis darRveva iyo. 
komitetma Semdegi argumentebi warmoadgina:

“14.2 mTavari sakiTxi, romelzedac komitetma unda imsjelos, aris 
is, Tu ramdenad arRvevs norvegiis skolebSi CKREE1‑is savaldebulo 
swavleba _ ganTavisuflebis mxolod SezRuduli SesaZleblobiT _ 
avtorTa azris, sindisisa da religiis Tavisuflebis uflebas me-18 
muxlis safuZvelze, xolo ufro konkretulad, mSobelTa uflebas 
uzrunvelyon TavianTi Svilebis religiuri da moraluri aRzrda saku-
Tari mrwamsis Sesabamisad, rogorc es me-18 muxlis me-4 punqtSia gan-
sazRvruli. me-18 muxlis miznebi moicavs ara mxolod tradiciuli re-
ligiebis, aramed aseve cxovrebis filosofiaTa dacvas, (12) romlebsac 
misdeven avtorebi. komitetis azriT, religiisa da eTikis swavleba Sei-
Zleba Seesabamebodes me-18 muxls, Tu igi xorcieldeba me-18 muxlze ko-

1 komitetma es akronimi gamoiyena KRL–sagnisTvis. 
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mitetis mier SemuSavebuli #22 zogadi komentaris debulebaTa safuZvel-
ze: ‘me-18 muxlis me-4 punqti uflebas iZleva sajaro skolebSi aswavlon 
iseTi sagnebi, rogoricaa religiis zogadi istoria da eTika, Tu es xor-
cieldeba neitraluri da obieqturi saxiT’, xolo ‘sajaro ganaTleba, 
romelic moicavs konkretuli religiis an rwmenis swavlebas, Seusabamoa 
me-18 muxlis me-4 punqtTan, Tu uzrunvelyofili ar aris aradiskrimi-
naciuli ganTavisufleba an alternativebi, romlebic iTvaliswinebs 
mSobelTa an meurveTa survilebs’. komiteti aseve miuTiTebs Tavis mo-
sazrebebze, romlebic man gamoTqva saqmeze hartikaineni da sxvebi fi-
neTis winaaRmdeg, romelzedac man daaskvna, rom religiuri konteqstis 
swavlebisas pativi unda scen im mSobelTa da meurveTa Sexedulebebs, 
romlebic arc erTi religiis mimdevarni ar arian. warmodgenil saCivars 
komiteti am samarTlebriv konteqstSi ganixilavs.

14.3 pirveli, komiteti Seiswavlis, iswavleboda Tu ara CKREE neitra-
luri da obieqturi saxiT. am sakiTxTan dakavSirebiT ganaTlebis aqtis 2-4 
ganyofileba acxadebs, rom: ‘sagnis swavleba ar unda moicavdes qadagebas. 
pedagogma, romelic aswavlis qristianobas, religiasa da filosofias, 
unda ixelmZRvanelos 1-2 ganyofilebaSi Camoyalibebuli debulebiT 
miznis Sesaxeb da qristianoba, sxvadasxva religiebi da filosofia unda 
warmoadginos maTi konkretuli maxasiaTeblebis poziciidan. sxvadasxva 
sakiTxebis swavlebisas erTi da igive pedagogiuri principebi gamoiye-
neba’. aRniSnuli miznis debuleba adgens, rom dawyebiTi da saSualo ga-
naTlebis dabali klasebis swavlebis mizania ‘ojaxTan SeTanxmebiTa da 
TanamSromlobiT, moswavleTa qristianuli da moraluri aRzrda’. aqtis 
mosamzadebeli samuSaoebis dros zogierTma aRniSna, rom zemoaRniSnuli 
debuleba qristianobas met upiratesobas aniWebda, vidre sxva religias 
Tu filosofiur mrwamss. am konteqstSi ganaTlebis mudmivmoqmedi komi-
tetis umravlesobam daaskvna, rom: swavleba ar iyo Rirebulebebisadmi 
neitraluri, xolo saganSi ZiriTadi aqcenti qristianuli moZRvrebis 
swavlebaze iyo gadatanili. monawile saxelmwifo aRiarebs, rom sagani 
Seicavs elementebs, romlebic SesaZloa religiuri bunebis mqoned iq-
nes miCneuli. es is RonisZiebebia, romelTagan ganTavisuflebisTvis mS-
oblebisagan dasabuTebis wardgena ar moiTxoveba. ueWvelia, rom moce-
mul RonisZiebaTagan zogierTi Seicavs ara mxolod religiis swavlebas, 
aramed konkretuli religiis praqtikul aRmsareblobas (ix. punqti 9.18). 
avtorTa mier miTiTebuli mokvlevis Sedegebidan da maTi sakuTari gamo-
cdilebidan aseve Cans, rom sagani Seicavs elementebs, romelTa swavlebis 
formas isini neitralurad da obieqturad ar miiCneven. komiteti askvnis, 
rom, Znelia iTqvas, rom CKREE-is swavleba xorcieldeba neitraluri da 
obieqturi saxiT, Tu ganTavisuflebis sistema realurad ar iwvevs situa-
cias, sadac am bavSvTa swavleba da ojaxebisaTvis aseTi ganTavisuflebis 
arCevani ar aris neitraluri da obieqturi. 

14.4 amrigad, meore Sesaswavli sakiTxia, iyo Tu ara nawilobriv gan-
Tavisuflebis sqemiT an sxva saSualebebiT uzrunvelyofili ‘aradis-
kriminaciuli ganTavisufleba an alternativebi, romlebic iTvaliswi-
nebs mSobelTa an meurveTa survilebs.’ komiteti miuTiTebs nawilobriv 
ganTavisuflebis sqemis mimarT avtorTa ukmayofilebaze. isini aRniSna-
ven, rom es sqema ver akmayofilebs maT moTxovnebs, rameTu CKREE sag-
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nis swavleba sakmaod intensiuradaa gadaxrili religiis swavlebisken, 
xolo nawilobriv ganTavisuflebis praqtikuli ganxorcieleba TiTqmis 
SeuZlebelia. garda amisa, komiteti aRniSnavs, rom, norvegiis ganaTle-
bis aqtis Sesabamisad, ‘moswavle, mocemul skolaSi mSoblis werilobiTi 
Setyobinebis wardgenis Semdeg, Tavisufldeba swavlebis im elemente-
bisgan, romlebic, maTi sakuTari religiisa Tu cxovrebis filosofiis 
TvalsazrisiT, ganixileba, rogorc tolfasi sxva religiis aRmsareb-
lobisa an cxovrebis sxva filosofiis mimdevrobisa.’ 

14.5 komiteti aRniSnavs, rom CKREE sagnis swavlebasTan dakavSi-
rebuli normatiuli baza Sinagani daZabulobiTa da winaaRmdegobiT 
xasiaTdeba. erTi mxriv, konstitucia da ganaTlebis aqtis miznis de-
buleba ganaTlebis sistemaSi aSkara upiratesobas aniWebs qristia-
nobas sxva religiebisa da msoflmxedvelobis rolTan SedarebiT. 
meore mxriv, ganaTlebis aqtis 2-4 ganyofilebaSi gansazRvruli gan-
Tavisuflebis debuleba imgvaradaa formulirebuli, rom TiTqosda 
uzrunvelyofs uflebas srulad ganTavisuflebisa CKREE sagnis ne-
bismieri elementisgan, romelsac konkretuli moswavle an mSobeli 
sxva religiis aRmsareblobad an cxovrebis sxva filosofiis mimde-
vrobad miiCnevs. Tu am debulebis ganxorcieleba SesaZlebeli iqnebo-
da imgvarad, rom igi gaiTvaliswinebda konstituciaSi da ganaTlebis 
aqtis miznis debulebaSi gamoxatul upiratesobas, es albaT paqtis 
me-18 muxlis Sesabamisad iqneboda miCneuli.

14.6 Tumca komiteti miiCnevs, rom nawilobrivi ganTavisuflebis ar-
sebuli sistema, abstraqtuli TvalsazrisiTac ki, sagulisxmo tvirTs 
akisrebs avtorTa situaciaSi myof adamianebs, radgan igi maTgan moi-
Txovs gaecnon sagnis wminda religiur aspeqtebs, aseve sxva aspeqteb-
sac, raTa gansazRvron ganTavisuflebis saWiroeba da daasabuTon misi 
moTxovna. arc is aris SeuZlebeli, rom aseT pirebs am uflebis ganxor-
cielebis saSualeba ar mieceT, rameTu nawilobriv ganTavisuflebis re-
Jimma SeiZleba problemebi Seuqmnas bavSvebs, romlebic gansxvavdebian 
im bavSvebisgan, romlebic srulad ganTavisuflebis sqemiT sargeblo-
ben. rogorc avtorTa gamocdileba uCvenebs, ganTavisuflebis moqmedi 
sistema ar icavs mSobelTa Tavisuflebas maTi Svilebis religiuri da 
moraluri aRzrda uzrunvelyon sakuTari rwmenis Sesabamisad. am Tval-
sazrisiT komiteti aRniSnavs, rom CKREE sagani aerTianebs religiis 
swavlebas konkretuli religiuri rwmenis praqtikasTan, magaliTad, 
rogoricaa locvebis dazepireba, religiuri himnebis Sesruleba an re-
ligiur msaxurebaSi monawileobis miReba (punqti 9.18). marTalia, aseT 
SemTxvevebSi mSoblebs SeuZliaT am RonisZiebebisgan ganTavisufleba 
moiTxovon formis Sesabamis grafaSi aRniSvnis gakeTebiT, CKREE sqema 
religiis Sesaxeb swavlebisa da religiis praqtikis erTmaneTisagan gan-
calkevebas ar uzrunvelyofs iseTi saxiT, romelic ganTavisuflebis 
sqemas praqtikaSi ganxorcielebads gaxdida.

14.7 komitetis azriT, sirTuleebi, romlebsac avtorebi waawydnen, 
kerZod, is faqti, rom maria ianseni da pia suzan orningi iZlebuli iyvnen 
Sobis dResaswaulTan dakavSirebiT religiuri teqstebi daezepirebinaT 
(miuxedavad imisa, rom isini ganTavisuflebis sqemaSi iyvnen Cawerili), 
aseve bavSvebis mier erTgulebis gamo gadatanili konfliqtebi am sir-
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Tuleebis aSkara demonstrirebas axdens. garda amisa, religiuri codnis 
gadacemis gakveTilebisgan bavSvebis ganTavisuflebisaTvis mizezebis 
wardgenis moTxovna da misaReb mizezTa konkretul saxeebze miTiTebis 
ararseboba kidev erT dabrkolebas uqmnis mSoblebs, romlebic cdilo-
ben maTi Svilebi konkretuli religiuri ideebis zemoqmedebis qveS ar 
moeqcnen. komitetis azriT, CKREE sagnis dRevandeli sqema, ganTavisu-
flebis reJimis CaTvliT, rogorc igi avtorTa SemTxvevaSi ganxorciel-
da, arRvevs paqtis me-18 muxlis me-4 punqts.

am daskvnis gaTvaliswinebiT komitetma miiCnia, rom paqtis me-18 an me-
17 da 26-e muxlebidan raime damatebiTi sakiTxi ar wamoiWreboda. man mo-
pasuxe saxelmwifos “komitetis mosazrebaTa ganxorcielebis mizniT mi-
Rebuli zomebis Sesaxeb informaciis” miwodebisTvis 90 dRis vada misca.

dD. Semdgomi zomebi

46. gaeros adamianis uflebaTa komitetis “mosazrebaTa” Suqze 
norvegiis mTavrobam KRL sagnis modificireba gadawyvita, gansaku-
TrebiT _ 1998 wlis ganaTlebis aqtSi da programaSi cvlilebebis 
SetaniT. F‑02‑05 cirkularuli werilis Sesabamisad igi Semdeg ele-
mentebs moicavda:

(i) 1-2 ganyofilebis qristianuli miznis debulebaze 
miTiTebis amoReba 2-4(3) ganyofilebidan;

(ii) sagnis miznebSi sxvadasxva religiisa da cxovrebis filo-
sofiis erTnairi xarisxobrivi aRwera, swavlebis centralur ma-
salaSi sxvadasxva religiisa da cxovrebis filosofiis arsebuli 
proporciis SenarCunebiT.

(iii) 2-4(4) ganyofilebidan nawilobrivi ganTavisuflebis debule-
bis calke debulebad gamoyofa, romelic ganTavisuflebis sqemaSi 
saTanadod gaiTvaliswinebs mSobelTa uflebebs da umciresobaTa 
dacvis saWiroebas; ganTavisuflebis Sesaxeb mimarTvis debulebebis 
gamartiveba; aqtSi skolis valdebulebis Camoyalibeba informaciis 
miwodebasTan da ganTavisuflebis sqemis praqtikuli ganxorciele-
bis Sesaxeb skolebSi informaciis gavrcelebasTan dakavSirebiT.

(iv) axali programis SemuSaveba, romelSic religiis praqtikad miC-
neuli elementebi mkafiod iqneba gamijnuli sxva elementebisgan, ma-
gram SenarCunebuli iqneba sagnis sxvadasxva elementebis ganawileba.

(v) programis swavlebisas samuSao meTodebis arCevaze da sag-
nis instruqciebze aqcentis gakeTeba, rac SezRudavs swavlebis 
elementebSi religiis praqtikul ganxorcielebas.
mravalferovanma da interaqtiulma samuSao meTodma xeli unda 

Seuwyos sagnis yvela aspeqtis gadacemas. xazgasmiT aRiniSna, rom 
maswavleblebma gansakuTrebuli yuradReba unda miaqcion samuSao 
meTodebs, romlebic SesaZloa miCneuli iqnes religiis praqtikul 
ganxorcielebad, adaptirebuli swavlebis uzrunvelyofis CaTvliT. 
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(vi) SeTavazebuli cvlilebebi ganxorcieldeboda 2005-2006 
saswavlo wlidan. RonisZiebaTa SemoReba 2005 wlis Semodgomidan 
maswavlebelTa unar-Cvevebisa da kompetenciis ganmtkicebas moi-
Txovda. mTavroba unar-Cvevebisa da kompetenciis ganmtkicebaze 
muSaobas daiwyebda axali programis SemuSavebis dasrulebisTanave. 

(vii) maTi Svilis/Svilebis adaptirebuli swavlebis mimarT mS-
obelTa survilebisadmi ufro moqnili midgomebi unda Camoyalib-
des. saWiroebis SemTxvevaSi SesaZlebeli unda iyos srulad ganTa-
visufleba droebiT safuZvelze im mSoblebisTvis, romlebic amas 
moiTxovdnen SemoTavazebuli mudmivi sqemebis ganxorcielebamde. 
mTavrobis dadgenilebis safuZvelze saministrom saWiro cvli-

lebebis gadasinjva daiwyo. 2005 wlis 29 aprils saministrom winada-
debebi warudgina mTavrobas, romlebic am ukanasknelma imave dRes (Ot.
prp.nr.91(2004-2005)) daamtkica, xolo 2005 wlis 17 ivniss, am winadade-
baTa safuZvelze, saministrom garkveuli cvlilebebi da damatebebi 
Seitana 1998 wlis ganaTlebis aqtSi, romlebic maSinve Sevida ZalaSi. 
aRniSnulis Sedegad ramdenime Sesworeba iqna Setanili 2-4(1) ganyo-
filebaSi (magaliTad, sityva “rwmena” Seicvala fraziT “qristiano-
bis gaazreba”; safuZvliani codnis moTxovna Seicvala qristianuli 
sazogadoebebis Sesaxeb codnis moTxovniT), xolo 1-2 ganyofilebis 
miznis debulebaze miTiTeba amoiRes 2-4(3) ganyofilebidan (ix. ze-
moT, punqti 23). garda amisa, nawilobriv ganTavisuflebis debuleba 
amoiRes 2-4(4) ganyofilebidan da igi calke ganyofilebad (2-3A) Ca-
moyalibda. masSi, inter alia, gaTvaliswinebuli iyo gamoTqmis “reli-
giuri RonisZiebebi” (yofil 2-4(4) ganyofilebaSi), Secvla sityviT 
“RonisZiebebi” da nawilobriv ganTavisuflebis gavrceleba iseT Ro-
nisZiebebze, romlebsac mSoblebi, TavianTi religiidan an cxovrebis 
filosofiidan gamomdinare, sazianod an Seuracxymyoflad miiCnevd-
nen (im RonisZiebebTan erTad, romlebsac isini sxva religiis aRmsa-
reblobad an cxovrebis sxva filosofiis mimdevrobad aRiqvamdnen).

II. Sesabamisi Sidasaxelmwifo kanoni da praqtika

47. qvemoT mocemulia 1998 wlis ganaTlebis aqtis Sesabamisi  
debulebebi.

48. nawilobrivi ganTavisuflebis mimarTvisTvis mSoblebisgan 
dasabuTebis wardgenis moTxovna aRwerilia F‑90‑97 da F‑03‑98 cirku-
larul werilebSi, romlebic citirebulia uzenaesi sasamarTlos 
gadawyvetilebaSi (ix. zemoT, punqti 48). cirkularul werilSi sxva 
pasaJebic iyo, romlebic relevanturia warmodgenili saqmisTvis: 
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4. gadawyveta: diferencirebuli swavleba da programis ad-
gilze adaptireba

4.1. adaptirebuli swavleba da programaze adgilze muSaoba 
rogorc mTavari principi

savaldebulo saskolo ganaTlebis aqtis me-13 ganyofilebis 
me-10 qveganyofileba adgens, rom skolam, gansakuTrebiT _ dawye-
biTma skolam, romelic ganTavisuflebis Sesaxeb Setyobinebas  
Rebulobs, sakiTxi SeZlebisdagvarad umokles droSi unda gadawy-
vitos, ‘programis farglebSi diferencirebuli swavlebis’ uzrun-
velyofis meSveobiT. 

aqtSi naxsenebi diferencirebuli swavleba mWidrodaa dakavSi-
rebuli swavlebis principebis adaptirebasTan, romlebic zogadad 
xazgasmulia saskolo programaSi (Læreplanverket, L97) da CarTulia 
savaldebulo saskolo ganaTlebis aqtis me-7 ganyofilebaSi. prin-
cipebsa da miTiTebebSi gansakuTrebuli mniSvneloba eniWeba erTo-
bisa da adaptaciis principebs erTiani saskolo sqemis farglebSi. 
qvemoT mocemulia maTi formulireba:

saWiroa individualuri adaptireba, raTa yvela moswavlem Ta-
nabari uzrunvelyofa miiRos. am mizniT saskolo kursis yvela as-
peqti _ gakveTilis gegma, samuSao meTodebi, organizeba da da-
mxmare saswavlo masala _ adaptirebuli unda iqnes moswavleTa  
SesaZleblobebTan. 

garda amisa, aRniSnulia, rom es iZleva gansxvavebuli midgomebisa 
da gakveTilis gegmis Rrmad Seswavlis SesaZleblobas, aseve masalis 
tipis, sirTulis, moculobis, swavlebis tempisa da Tanmimdevrulo-
bis cvlilebis saSualebas (ix. L97/L97S).

...
4.2 diferencireba KRL sagnis programaSi _ diferencireba  

RonisZiebebisa da ara codnis 

normatiuli aqtis Sesabamisad, skola, romelic ganTavisufle-
bis Sesaxeb Setyobinebas Rebulobs, valdebulia moZebnos sakiTxis 
gadawyvetis gza, sadac gaTvaliswinebuli iqneba programis fargle-
bSi diferencirebuli swavleba. diferencirebuli swavlebis muni-
cipaluri valdebuleba maqsimaluri intensivobiT moiTxoveba, gan-
sakuTrebiT _ dawyebiTi skolis doneze. normatiuli aqti acxadebs, 
rom diferencirebuli swavleba unda ganxorcieldes igive progra-
mis Sesabamisad da rom es aris ara codnis, aramed RonisZiebaTa di-
ferencireba. vinaidan sagnis codnisgan ganTavisufleba daSvebuli 
ar aris, moswavleebma, romlebsac miniWebuli aqvT ganTavisufleba, 
swavleba unda gaiaron programis farglebSi. 
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nawilobrivi ganTavisuflebis gamoyenebis SemTxvevebSi, alter-
nativa aris ara sxva sagnis an sxva programis swavleba, aramed sxva 
RonisZiebebi da KRL sagnis programasTan muSaobis sxva formebi. 
skolam aRniSnuli codna moswavles unda gadasces sxvadasxva meTo-
dologiuri midgomebiT. ganTavisufleba mainc SeiZleba zogierTi 
ZiriTadi Temisgan, romelic konkretul RonisZiebebs Seicavs. amis 
magaliTia, ZiriTadi Tema, romelic moswavlisagan aTi mcnebis daze-
pirebas moiTxovs (qristianuli rwmena da eTika, me-6 klasi). Tumca 
ar SeiZleba vinmes ar moeTxovos icodes aTi mcnebis Sesaxeb. 

swavlebis diferencirebuli kursi aucileblad unda iTvaliswi-
nebdes moswavleTa religiur kuTvnilebas an filosofiur Sexedu-
lebebs da maqsimalurad unda uzrunvelyofdes, rom mocemul klas-
Si yvela moswavle codnis erTsa da imave sferos iTvisebdes, magram 
sxvadasxva adaptirebuli meTodebiT.

diferencirebis saWiroebis farglebi damokidebulia
- im religiur an filosofiur jgufze, romelsac mSobelTa 

jgufebi miekuTvnebian, da
- im RonisZiebaTa saxeebze, romelTagan ganTavisuflebasac isi-

ni iTxoven. 

6. specifikur RonisZiebaTa diferenciacia

KRL sagnis instruqcia Seicavs saganze muSaobisTvis saWiro gan-
martebebs, aseve ganixilavs sakiTxebs, romlebic qvemoTaa moce-
muli. Tumca zogierTi sakiTxi ufro amomwuravadaa ganxiluli. 
ixile agreTve instruqciaSi mocemuli konkretuli magaliTebi  
TiToeuli saswavlo wlisaTvis.

qvemoT Cven mogvyavs magaliTebi sxvadasxva RonisZiebaze mu-
Saobis Sesaxeb da vixilavT sxva sakiTxebs, romlebic SesaZloa am 
ganxilvis dros wamoiWras: 

6.1 locvebi, mrwamsi da sxva mniSvnelovani religiuri teqstebi

zogierTi RonisZieba, rogoricaa mrwamsis dazepireba da moyo-
la, aTi mcneba da locvebi (LS97 gv. 96 da 101; da L97S gv. 101-109), 
zogma mSobelma da meurvem SeiZleba miiCnios konkretuli religiis 
aRmsareblobad da/an mis mimdevrobad. aseTi saxis RonisZiebebidan 
ganTavisuflebis Sesaxeb Setyobinebis miRebis Semdeg skolam dife-
rencirebuli swavleba unda SesTavazos, rac moswavles am tipis ma-
salaze gansxvavebuli muSaobis saSualebas miscems.

Tu mSoblebi amas damakmayofileblad miiCneven, maT SeuZliaT 
neba darTon TavianT Svilebs daeswron locvebs da sxva religia-
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Ta mrwamsis gadacemis RonisZiebebs, im pirobiT, rom bavSvebs daex-
marebian saWiro distanciaze iyvnen am masalisagan da iq mimdinare 
movlenebisagan (amasTan dakavSirebiT ixile zeda ganyofileba, 
romelic monawilisa da mayureblis rols exeba). aseTi RonisZiebe-
bi aseve SeiZleba daigegmos individualuri samuSao periodisTvis 
da jgufuri samuSaosTvis, romelSic adaptirebulia sxvadasxva 
midgomebi.

6.2 himnebis mRera

maSin, rodesac qristianuli tradiciebis mqone bavSvebisTvis 
himnTa simReris gakveTilebia organizebuli maTi religiisa da 
kulturuli tradiciebis mniSvnelovani maxasiaTeblebis ukeT aR-
qmis mizniT, jerovani yuradReba unda miaqcion agreTve moswavlee-
bs, romlebic am tradicias ar misdeven. himnTa mRera SeiZleba qris-
tianuli codnis da religiis da eTikuri ganaTlebis gakveTilebis 
miRmac ganxorcieldes, magaliTad, musikis swavlebis periodSi. 
himnebi SeiZleba CarTuli iqnes simReris saaTebSi, rodesac maT mu-
sikalur konteqsts eqceva yuradReba da ganixileba, rogorc Cveni 
sasimRero kulturuli memkvidreobis nawili. 

moswavleebma, romlebic himnTa mRerisgan ganTavisuflebuli 
arian, himnze sxva saxiT unda imuSaon, SeiZleba calke jgufSi. maT 
SeuZliaT moisminon himni da Semdeg maT SeiZleba miscen Semdegi 
saxis davalebebi: ris Sesaxeb aris himnis teqsti? SegiZliaT dauka-
vSiroT himnis Sinaarsi konkretul dResaswauls? Tu asea _ ra-
tom? ratom aris es himni mniSvnelovani qristianuli tradiciisT-
vis? kidev erTi SesaZlebloba SeiZleba iyos himnTa da simRerebis 
gamoyeneba demonstrirebis samuSaosTvis, romelic moicavs si-
mRerebSi, himnebsa da musikaSi met CaRrmavebas da maTi funqciebis  
gansazRvras sxvadasxva religiebSi.

ixile agreTve KRL sagnis swavlebis instruqcia, gv. 23.

6.3 eklesiebSi da religiuri Sekrebebis sxva SenobebSi ritua-
lebze daswreba/vizitebi

zog mSobels SeiZleba surds, misi Svili ganTavisuflebuli 
iyos eklesiaSi an sxva saRmrTo msaxurebis SenobaSi Sesvlisgan. 
zogma SesaZloa swavlebis situaciaSi erTmaneTisagan ganasxvavos 
RvTismsaxurebaze daswreba da eklesiaSi an sxva religiuri xasia-
Tis Sekrebis adgilebis eqskursiis saxiT monaxuleba. ra poziciac 
ar unda hqondes mSobels, aseTi vizitebis dagegmvisas aucilebelia 
skolasa da ojaxs Soris TanamSromloba.
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eqskursiebi

meoTxe klasSi moswavleebi unda gaecnon eklesiaTa sqemebs, ele-
mentebs da Sida mowyobilobas, aseve zogierT mniSvnelovan qris-
tianul simboloebs (programis Temebi: qristianuli dResaswaulebi, 
religiuri simboloebi, adgilobrivi qristianuli mrevlis cxovre-
ba). mravali moswavle amis Sesaxeb codnas pedagogTa mier adgilo-
briv eklesiaSi eqskursiis meSveobiT Rebulobs. aq fokusireba xdeba 
informaciis miwodebaze da obieqtis gacnobis miznebze. gadacemuli 
informacia SeiZleba exebodes eklesiis Senobis istorias, eklesiis 
dekoracias, simboloebs da sxvadasxva sagnis daniSnulebas. 

zogma mSobelma/meurvem SesaZloa aseTi saxis eqskursiisgan bavS-
vis ganTavisufleba moiTxovos, radgan miiCnios, rom igi religiur 
saqmianobaSi monawileobis tolfasia. 

moswavleTaTvis, romlebic eklesiaSi ver midian, SeiZleba skolaSi iqnes 
organizebuli sxva RonisZieba. igi dakavSirebuli unda iyos imave sferos-
Tan, raTa moswavleebma imave saxis codna miiRon, romelsac eklesiaSi vizi-
tis dros miiRebdnen. magaliTad, gacnobis mizniT sainformacio buklete-
bis, adgilobrivi istoriis Sesaxeb publikaciebis (arsebobis SemTxvevaSi), 
mocemuli eklesiis naxazebis, suraTebis an plakatebis gadacema.

magaliTebi ixile KRL sagnis swavlebis instruqciis 44-e gverdze.

msaxureba skolaSi

dawyebiTi skolebis mizanTa aRweraSi (L97 gv. 94 da L97S gv. 100) 
naTqvamia, rom moswavleebma unda iaron adgilobrivi Temis eklesia-
Si da daeswron RvTismsaxurebas. xazgasmiTaa naxsenebi, rom aseTi 
daswreba saskolo ganaTlebis nawilia (da ara eklesiis baptismalu-
ri momzadebis elementi). zogierTma moswavlem, romelic araqris-
tianuli tradiciis mimdevaria, SeiZleba moiTxovos ganTavisufle-
ba skolaSi organizebuli msaxurebisgan an sxva msgavsi RonisZiebis-
gan. aseT moswavleebs diferencirebuli swavleba unda SesTavazon. 
magaliTad, Tu moswavle msaxurebas eswreba, mas SeiZleba daavalon 
daakvirdes liturgiis sxvadasxva etapebs, aRniSnos, ra kavSirSia 
himnebi msaxurebis ZiriTad TemebTan an naxos rogor exmareba gamo-
saxuleba, feri, teqsti da musika msaxurebis TemaTa aRqmas. 

zogma mSobelma SesaZloa RvTismsaxurebaze daswrebisgan sru-
lad ganTavisufleba moiTxovos. am moswavleebs unda gaacnon qris-
tianuli msaxureba daswrebisagan gansxvavebuli formebiT, magali-
Tad, saklaso oTaxSi swavlebiT, sadac aqcenti gadatanili iqneba 
suraTebze, musikasa da teqstebze.

is, rac aq eklesiebTan dakavSirebiT iTqva, aseve exeba meCeTebis, sina-
gogebis, taZrebisa da religiuri TavSeyris sxva adgilebis monaxulebas.
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ilustraciebi da gamosaxulebaTa akrZalva

ganaxlebuli msjeloba ixile KRL sagnis instruqciis 22-e gverdze. 
gansakuTrebiT problemuri igavebi, paraleluri gamosaxulebebi
ufro detaluri msjeloba ixile KRL sagnis instruqciis 30-e, 

32-e, 50-e da 52-e gverdebze.

6.4 sxva sferoebi

saministrom miiRo SekiTxvebi qristianuli codnis kursisa da re-
ligiuri da eTikuri ganaTlebis sxva aspeqtebis Sesaxeb, maT Soris: 

sasceno warmodgenebi

piesebs, pantomimas da sasceno warmodgenebs SeuZlia xeli 
Seuwyos saswavlo masalis mimarT keTilganwyobis Camoyalibebas 
da moswavleTa Soris erTianobis ganmtkicebas. amasTanave, aseTi 
midgomebi SeiZleba moicavdes RonisZiebas, romlisgan Svilebis 
ganTavisuflebac SeiZleba isurvos zogma mSobelma/meurvem. es Sei-
Zleba exebodes sasceno warmodgenebs, sadac personaJebi wmindanebi 
arian, magaliTad, dabadebis Temaze Seqmnil piesebs. 

zogma SesaZloa Tqvas, rom es aris ‘RonisZieba’, romlisganac surs 
ganTavisufleba. am problemis mosagvareblad SeiZleba mocemul 
moswavleebs sasceno warmodgenebTan dakavSirebuli sxva mniSvnelo-
vani davaleba miscen, magaliTad, dekoraciis momzadeba, ganaTebisa 
da gaxmovanebis dagegmva, maTi damontaJeba da Semowmeba; unda mom-
zaddes programebi. saWiro iqnebian konferansie da mTxrobeli. saWi-
ro arian Jurnalistebi, romlebic programis aqtiuri monawileebi-
sagan intervius aiReben, aRweren RonisZiebas da warmodgenis Semdeg 
saklaso gazeTs gamouSveben. es aris ramdenime mniSvnelovani davale-
ba, romelic SeiZleba Seasrulon im moswavleebma, romlebsac sasceno 
warmodgenebSi uSualo monawileoba ar surT. aseve aris saSualebebi, 
romelTa meSveobiTac SeiZleba klasSi maTi bunebrivi integrireba, 
imavdroulad maT saSualeba eqnebaT, SeiZinon mayureblis Cvevebi 
warmodgenili masalis da misi warmodgenis formis mimarT. 

zogma mSobelma SeiZleba Tqvas, rom maTi Svilebi ar unda iyvnen 
CarTuli arc sasceno warmodgenebSi da arc maTTan dakavSirebul 
raime saqmianobaSi. es pozicia gaTvaliswinebuli unda iqnes da 
aseTi moswavleebisTvis sxva davalebebi unda momzaddes.
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7. TanamSromloba skolasa da ojaxs Soris _ Riaoba da 
obieqturoba

rodesac mSoblebi darwmunebuli arian, rom sagnis swavleba 
ar ewinaaRmdegeba maT mrwamss, saWiroa mWidro TanamSromloba 
skolasa da ojaxs Soris.

mSobelTa religiis codnisa da filosofiuri mimdevrobis 
safuZvelze maswavleblebs SeuZliaT Seecadon dagegmon maTi 
swavleba, rac minimumamde Seamcirebs ganTavisuflebis saWiroe-
bas. sagnis saswavlo gegma rac SeiZleba adreul etapze unda Se-
muSavdes. gegmaSi skolam unda aRweros diferencirebuli SeTa-
vazebebi, romlebic Camoyalibebulia svadasxva religiisa da fi-
losofiuri mrwamsis Sesabamisad. mSoblebisTvis gegmis wardgena 
maT saSualebas miscems ganixilon konkretuli RonisZiebebisgan 
ganTavisuflebis saWiroeba, Tu aseTi survili gauCndebaT.

nawilobriv ganTavisuflebis mizniT mSoblebma werilobiTi Se-
tyobineba unda gaugzavnon skolas. maT saskolo programaSi unda 
miuTiTon romel RonisZiebebs miiCneven sxva religiis aRmsareb-
lobad an cxovrebis sxva filosofiis mimdevrobad. amis Semdeg mS-
oblebma unda gadawyviton _ airCion diferencirebis zogadi Se-
moTavazeba, Tu skolas igi SemuSavebuli aqvs, an, amasTan erTad, Tu 
es SesaZlebelia, individualuri diferencirebuli SemoTavazeba 
moiTxovon. skolasa da ojaxs Soris am gziT damyarebuli dialogis 
meSveobiT SesaZlebelia moswavleTaTvis sfecifikuri swavlebis 
gansazRvra. 

Tu mSoblebi skolas acnobeben, rom surT ganTavisufleba mxo-
lod aSkarad religiuri RonisZiebebisgan, romlebic kanonmdeblo-
bis miznebisTvis aRwerilia, rogorc ‘mrwamsis an locvaTa warmo-
Tqma, religiuri teqstebis dazepireba, himnTa mReraSi monawileoba 
da sxvadasxva mrevlSi ritualebsa da RvTismsaxurebaze daswre-
ba’, aseTi Setyobineba zogadad swored am tipis RonisZiebebs exe-
ba. aqedan gamomdinare, TiToeuli religiuri RonisZiebis Sesaxeb  
Setyobinebis gagzavna saWiro ar aris.

skolisa da ojaxis TanamSromlobis procesSi skolis koleqtiv-
ma pativi unda sces moswavleTa gansxvavebul religiur kuTvnile-
bas. amas gansakuTrebuli yuradReba unda mieqces enobrivi da kul-
turuli umciresobebis warmomadgenlebTan urTierTobisas. 

8. administraciuli procedurebi

ganTavisuflebis Sesaxeb SetyobinebasTan dakavSirebiT miRebu-
li dadgenilebebi individualuri dadgenilebebia sajaro adminis-
traciuli aqtis safuZvelze da, aqedan gamomdinare, maTi gasaCivre-
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ba SeiZleba erovnuli ganaTlebis ofisebSi savaldebulo saskolo 
ganaTlebis aqtis 34-e ganyofilebis me-3 qveganyofilebis Sesabami-
sad. municipalitets SeuZlia gadawyvetilebis miRebis delegireba 
moaxdinos skolis direqtorze. dadgenilebis miRebamde sakiTxi 
Rrmad unda iqnes Seswavlili; ixile sajaro administraciuli aqtis 
me-17 ganyofileba.

9. saxelmZRvaneloebi _ sagnis swavlebis erT-erTi 
saSualeba

saministros surs xazgasmiT aRniSnos, rom savaldebuloa 
saswavlo programa da ara saxelmZRvaneloebi. sagnis saxelmZRvane-
lo swavlebis erT-erTi saSualebaa, mraval sxva saSualebasTan er-
Tad, romlebic sagnis miznebis misaRwevad gamoiyeneba. 

savaldebulo swavlebaSi gamoyenebuli saxelmZRvaneloebi unda 
damtkicdes. maSinac ki, rodesac saxelmZRvanelo ukve damtkicebu-
lia, masSi Secdomebis arsebobis riski mainc arsebobs. Tu maswavle-
beli saxelmZRvaneloSi SesaZlo Secdomas SeamCnevs, igi sakiTxs 
ufro detalurad unda CauRrmavdes, raTa sagnis sworad swavleba 
uzrunvelyos.

miuxedavad imisa, rom sagnis saxelmZRvaneloTa maregulirebeli 
specialuri gadasinjva gauqmda (yofili debuleba saxelmZRvaneloTa 
Sesaxeb, ganyofileba 4), saministro aRniSnavs, rom saxelmZRvaneloTa 
gadasinjvis sistema kvlav iarsebebs. sxva saxelmZRvaneloebTan erTad 
ganxiluli iqneba saxelmZRvaneloebi religiuri da filosofiuri 
sazogadoebebisTvis, raTa sxvadsxva religia da filosofiuri mrwamsi 
warmodgenili iqnes misi konkretuli maxasiaTeblebis Sesabamisad.”

49. saministros mier 1999 wels gamoSvebuli norvegiis aTwliani 
savaldebulo swavlebis programa (“programa”) acxadebs:

“sagnis swavlebis mizania moswavleebs gadasces detaluri codna 
qristianobisa da cxovrebaze qristianuli Sexedulebebis Sesaxeb, aseve 
sakmarisi codna sxva religiaTa da filosofiebis Sesaxeb. Sesabamisad, 
programis mniSvnelovani elementebia bibliuri moTxrobebi da sxva bi-
bliuri masala, qristianobis istoriis ganviTarebis ZiriTadi mimarTu-
lebebi da mTavari moqmedi pirebi da qristianuli rwmenisa da qristianu-
li eTikis safuZvlebi. sagani aseve moicavs dReisaTvis moqmed religia-
Ta ZiriTad maxasiaTeblebs da filosofiur mrwamss, aseve kacobriobis 
bunebasTan dakavSirebuli filosofiisa da zogadi eTikis mTavar saki-
Txebs. rogorc qristianobis, ise sxva religiebisa Tu mimdinareobaTa 
swavlebisas erTi da igive meTodebi unda gamoiyenebodes. sagnis gadace-
ma unda moxdes gaxsnili saxiT da man xeli unda Seuwyos arsSi wvdomas, pa-
tiviscemasa da dialogs rwmenaTa da filosofiaTa Soris arsebul sazR-
vrebSi, aseve religiuri da moraluri sakiTxebis aRqmas da Semwynareb-
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lobas. saklaso oTaxi romelime konkretuli religiis qadagebis adgili 
ar aris. sagnis swavlebis mizania konkretuli rwmenis Sesaxeb infor-
maciis gadacema da ara am rwmenis danergva. man aseve unda gaiTvaliswi-
nos individualur moswavleTa TviTmyofadobis gancda da maTi kul-
turuli kuTvnileba, Tumca imavdroulad unda ganaviTaros dialogi  
ziari kulturis farglebSi.

sxvadasxva rwmenisa da cxovrebaze Sexedulebebis ukeT aRqmis mizniT 
isini nacnob konteqstSi unda dalagdes. savaldebulo saskolo ganaT-
lebis sistemaSi sagans sxvadasxva funqcia aqvs, rogoricaa, tradiciebis 
gadacema, TviTmyofadobis gancdis SenarCuneba, Sinagan xedvaTa dakav-
Sireba da dialogis xelSewyoba“.

sagnis struqtura

dawyebiTi etapi saSualo etapi
saSualo 
ganaTlebis 
dabali etapi

bibliis 
swavla

cnobili moTxrobebi 
bibliidan

ZiriTadi bibliuri 
igavebi

bibliuri Janri;
biblia, rogorc 
wminda werili;
bibliis istoria 

qristianobis 
istoria

mniSvnelovani 
calkeuli epizodebi

adrindeli 
istoria: 
tendenciebi, 
pirovnebebi, 
kulturuli 
gamoxatva

Tanamedrove 
istoria: 
tendenciebi, 
pirovnebebi, 
kulturuli 
gamoxatva

qristianobis 
Tanamedrove 
Sexeduleba 
cxovrebaze

dResaswaulebi, 
simboloebi, 
qristianoba 
sazogadoebaSi 

qristianuli 
rwmena da eTika

qristianuli 
konfesiebi, 
msgavseba da 
gansxvaveba 

sxva religiebi

sxva religiebi da 
mimarTulebebi, 
moTxrobebi da 
dResaswaulebi 

islami, iudaizmi, 
induizmi, budizmi,
saero orientacia 

Tanamedrove 
religiuri 
gamoxatva 

eTika/
filosofia

eTikuri cnobiereba:
Cemi da Seni,
me da sxvebi 

eTikuri 
cnobiereba:
Rirebulebebi da 
arCevani

adamianis 
filosofiuri 
ganmarteba:
Rirebulebebi da 
normebi 

vinaidan sagani axalia da igi moswavleebisTvis aris gamiznu-
li, mniSvnelovania, rom sxvadasxva mrwamsis mqone mSoblebma da 
moswavleebma kargad icodnen saswavlo gegma da misi Sinaarsi. imi-
saTvis, rom mSoblebs sruli wrmodgena hqondeT saswavlo gegmis Se-
saxeb, igi imgvarad unda iqnes formulirebuli, rom isini advilad 
mixvdnen ra TemebTan eqnebaT Sexeba moswavleebs swavlebis sxva-
dasxva etapze.
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50. programaSi Camoyalibda sagnis mTavari miznebi da amocanebi 
da sagnis ZiriTadi elementebi I_IV, V_VII da VIII_X klasebisTvis.

sagnis ZiriTadi miznebi Semdegi saxiT iyo aRwerili: 
• bibliisa da qristianobis, rogorc kulturuli memkvidre-

obisa da rwmenis, moralisa da cxovrebaze Sexedulebis 
cocxali wyaros, detaluri gacnoba moswavleTaTvis

• moswavleTaTvis qristianobisa da humanur RirebulebaTa ga-
cnoba, romlebsac saskolo ganaTleba efuZneba

• msoflios sxva religiaTa da orientaciebis, rogorc rwmenis, 
moralisa da cxovrebaze Sexedulebis cocxali wyaros, gacno-
ba moswavleTaTvis

• rwmenis sakiTxebze gansxvavebuli Sexedulebebisa da cxo-
vrebis gansxvavebuli eTikuri orientaciis mqone adamianebs 
Soris urTierTgagebis, urTierTpativiscemisa da dialogis 
unaris ganmtkicebis xelSewyoba

• moswavleTa pirovnuli aRzrdisa da ganviTarebis stimulireba”
I_IV klasebisTvis amocanebis Camoyalibebis Semdeg programaSi 

CamoTvlilia sagnis ZiriTadi elementebi am klasebisTvis. TiToeu-
li maTgani Semdegnairadaa dasaTaurebuli: “bibliuri moTxrobebi”, 
“TxrobiTi masala eklesiis istoriidan”, “qristianuli dResaswau-
lebi, religiuri simboloebi da adgilobrivi qristianuli sazoga-
doebis cxovreba”, “moraluri cnobierebis ganviTareba: me da sxvebi”. 
“sxva religiebi da eTikuri orientaciebi” Seicavs “iudaizms”, “is-
lams”, “induizms”, “budizms”, “humanizms” da “berZnul miTologias”.

programaSi Camoyalibebulia saganTan dakavSirebuli amocanebi 
V_VII klasebisTvis. masSi aris Semdegi pasaJi:

“qristianuli sarwmunoeba da eTika

moswavleebma unda iswavlon qristianuli sarwmunoebis safuZvlebi 
da qristianuli eTika, luTeris mcire katexizmos Suqze.

sxva religiebi

moswavleebma unda iswavlon islamis, iudaizmis, induizmis da bu-
dizmis ZiriTadi maxasiaTeblebi da maTi mniSvnelovani igavebi.

saero orientacia

moswavleebma unda icodnen saero orientaciis Sesaxeb, humanis-
turi tradiciebisa da cxovrebaze Tanamedrove humanisturi Sexe-
dulebebis Sesaxeb.” 

V_VII klasebis sagnis ZiriTadi elementebi moicavda “bibliis 
istorias”, “adreuli qristianobis istorias” (“Sua saukuneebs” VI 
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klasSi da “reformistul periods” VII klasSi), “qristianul sarwmu-
noebasa da eTikas”. sagani “sxva religiebi” moicavda “islams” V klas-
Si, “iudaizms” VI klasSi da “induizms” da “budizms” VII klasSi. garda 
amisa, V_VII klasebSi sagani Seicavda Semdeg elementebs: “moralu-
ri cnobierebis ganviTareba: Rirebulebebi da arCevani” da “saero 
orientacia”.

VI klasisTvis, inter alia, gansazRvruli iyo:

“qristianuli sarwmunoeba da eTika

moswavleebs SesaZlebloba unda hqondeT:
- zepirad iswavlon aTi mcneba da gaecnon mTaze qadagebis fun-

damentur eTikur idealebs;
- iswavlon, Tu rogor gamoiyeneboda es fundamenturi eTikuri te-

qstebi qristianobis istoriaSi da rogor gamoiyeneba isini dRes.”
CamonaTvalSi, Temis “sxva religiebi, iudaizmi” mimarT, ar iyo 

naxsenebi “gacnobis” tolfasi termini. 
VIII_X klasebisTvis saganTan dakavSirebuli amocanebis miTiTebis 

Semdeg programaSi CamoTvlili iyo sagnis ZiriTadi elementebi, ker-
Zod, “bibliis istoria, mxatvruli Janri bibliaSi”, “qristianobis Ta-
namedrove sxvadasxva ganmarteba”, “religiis gamoxatva Cvens droSi”, 
“adamianis filosofiuri ganmarteba, Rirebulebebi da normebi”. 

saCivrebi

51. ganmcxadebeli mSoblebi Ciodnen, rom kompetenturi Sidasaxel-
mwifo organoebis mier bavSvebis KRL sagnisgan ganTavisuflebis moTxo-
vnis daukmayofileblobiT dairRva mSoblebis uflebebi konvenciis 
safuZvelze. religiis swavlebis gakveTilebze bavSvebis savaldebulo 
daswrebiT moxda maTi mSoblebis sindisisa da religiis Tavisuflebis 
uflebaSi gaumarTlebeli Careva konvenciis me-9 muxlis safuZvelze. 
amiT aseve dairRva mSobelTa ufleba 1-li oqmis me-2 muxlis meore wina-
dadebis safuZvelze, romelic uzrunvelyofs ganaTlebas da swavlebas 
maTi religiuri da filosofiuri mrwamsis Sesabamisad.

52. garda amisa, nawilobriv ganTavisuflebis uflebis ganxor-
cielebis ZiriTadi aspeqtebidan gamomdinare, sirTuleebi niSnavda, 
rom araqristian mSoblebs meti tvirTi ekisrebodaT, vidre qris-
tianebs, radgan maT ar sWirdebodaT KRL sagnisgan ganTavisufle-
ba, romelic umravlesobis poziciis Sesabamisad iyo SemuSavebuli. 
maTi azriT, es diskriminaciis tolfasi iyo. amrigad, aseve dairRva 
konvenciis me-8 da me-9 muxlebi da 1-li oqmis me-2 muxli konvenciis 
me-14 muxlTan erTobliobaSi. 
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samarTali

I. 1-li oqmis me-2 muxlis savaraudo darRveva

53. ganmcxadebeli mSoblebi Ciodnen rogorc konvenciis me-9 
muxlis, ise 1-li oqmis me-2 muxlis safuZvelze, imis gamo, rom Si-
dasaxelmwifo organoebma maT Svilebs ar mianiWes ganTavisufleba 
KRL sagnisgan, romelic qristianobas, religiasa da filosofias 
aswavlida norvegiis aTwlian savaldebulo saskolo ganaTlebis 
sistemaSi. 

54. miuxedavad imisa, rom konvenciis me-9 muxlis safuZvelze ba-
vSvTa saCivrebi 2004 wlis 26 oqtombers dauSveblad iqna gamocxa-
debuli, sasamarTlo aRniSnavs, rom mSobelTa saCivris ganxilva 
ufro mizanSewonilia 1-li oqmis me-2 muxlis safuZvelze, rogorc 
lex specialis ganaTlebis sferoSi. aRniSnuli muxli acxadebs:

“aravis ar SeiZleba eTqvas uari ganaTlebis uflebaze. nebismieri 
funqciis ganxorcielebisas, romelsac saxelmwifo kisrulobs ganaTle-
basa da swavlebasTan dakavSirebiT, is pativs scems mSobelTa uflebas, 
uzrunvelyon TavianTi religiuri da filosofiuri mrwamsis Sesabamisi 
ganaTleba da swavleba.”

aA. mxareTa mosazrebebi 

1. ganmcxadeblebi

55. ganmcxadeblebi aRniSnavdnen, rom KRL sagani arc obieqtu-
ri iyo, arc mniSvnelovani da arc pluralistuli 1-li oqmis me-2 
muxliT dafuZnebul kriteriumTa miznebisTvis, romlebic sa-
samarTlom gansazRvra Tavis gadawyvetilebaSi saqmeze kieldseni, 
busk madseni da pederseni. am konteqstSi isini aseve miuTiTebdnen 
“neitralurobisa da obieqturobis” kriteriumze, romelic samoqa-
laqo da politikuri uflebebis Sesaxeb saerTaSoriso paqtis me-18 
muxlis me-4 punqtTan dakavSirebiT gamoacxada gaeros komitet-
ma saqmeSi hartikaineni fineTis winaaRmdeg. moswavleTa religiur 
TviTmyofadobaze ZiriTadi aqcentis gadatana, qristianuli miz-
nis debulebis samarTlebrivi CarCo, programa, romelmac srulad 
SeiTvisa religiuri xedva da aqebda qristianul rwmenas da tradi-
ciebs, saxelmZRvaneloebi, romlebic tradiciul qristianul moZR-
vrebas Seicavda, saboloo jamSi aSkarad miuTiTebda, rom programa 
obieqturi ar iyo. 
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56. sadavo sakiTxi, kerZod, arRvevda Tu ara norvegiis dawyebiTi 
skolis sagani adamianis uflebaTa Sesabamis standartebs religiis 
Tavisuflebis, mSobelTa uflebebis, piradi cxovrebis Tavisufle-
bisa da diskriminaciis dauSveblobis TvalsazrisiT, gansakuTre-
buli qristianuli dominirebis mqone sazogadoebis ufro farTo 
konteqstSi unda iqnes ganxiluli. norvegias hqonda saxelmwifo 
religia da saxelmwifo eklesia, sadac konstituciuri upiratesoba 
qristianul (evangelistur-luTeranul) rwmenas eniWeboda. saxel-
mwifo skolebSi da skolamdel dawesebulebebSi qristianuli miznis 
debuleba moqmedebda. saxelmwifo eklesiis mRvdelmsaxurebi iyvnen 
SeiaraRebul ZalebSi, cixeebSi, universitetebsa da saavadmyofoeb-
Si. saxelmwifo mauwyeblobaSi gadascemdnen qristianul locvebsa 
da msaxurebas. mosaxleobis aranakleb 86% saxelmwifo eklesias _ 
norvegiis eklesias miekuTvneboda.

57. miuxedavad amisa, araqristiani mosaxleobisTvis religiis 
Tavisufleba sxvadasxva saxiT iyo uzrunvelyofili, maT Soris, 
saxelmwifo skolebSi manamde arsebuli qristianuli moZRvrebis 
swavlebis gakveTilebisgan ganTavisuflebis sqemebiT. zogadi gan-
Tavisuflebis ufleba, romliTac 150-ze meti wlis ganmavlobaSi 
sargeblobdnen, 1997 wels KRL sagnis SemoRebis Semdeg gauqmda. mTa-
vrobis erT-erTi mizani iyo mniSvnelovani sakiTxebis swavlebisas 
_ magaliTad, stereotipebisa da diskriminaciis winaaRmdeg brZo-
la, an sxvadasxva warmomavlobis ukeT Semecneba _ yvela moswavlis 
Tavmoyra saklaso oTaxSi.

58. ganmcxadeblebi ar ewinaaRmdegebodnen kulturaTaSorisi 
dialogis xelSewyobisken swrafvas, piriqiT, isini miiCnevdnen, rom 
axali sagnis SemoRebiT dasaxuli mravali mizani misasalmebeli iyo 
da mtkiced uWerdnen mxars. problemas warmoadgenda is, rom KRL sa-
gani am miznebs ver axorcielebda, “cxovrebis filosofiis” sagnis-
gan gansxvavebiT, romelic ganmcxadeblebs moswondaT.

59. ganmcxadeblebi miuTiTebdnen 1998 wlis aqtis 2-4 ganyofile-
baSi naxsenebi religiuri RonisZiebebisgan nawilobriv ganTavisu-
flebis wesze da aRniSnavdnen, rom Zneli gasagebi iyo, rogor Sei-
Zleboda es moTxovnebi SeTanxmebuli yofiliyo “obieqtur da nei-
tralur” da “pluralistul da kritikul” swavlebasTan. 

60. ganmcxadeblebi ar eTanxmebodnen mosazrebas, rom KRL sagani 
mxolod ramdenime RonisZiebas Seicavda, romlebic religiuri xa-
siaTis RonisZiebebad SeiZleboda miCneuliyo. programa, skolebSi 
gamoyenebuli saxelmZRvaneloebi da programis ganxorcielebasTan 
dakavSirebuli yvela informacia miuTiTebda, rom sagnis ZiriTadi 
amocana _ moswavleTa sakuTari qristianuli safuZvlis ganmtkice-
ba _ swavlebis ZiriTadi ZarRvi iyo. KRL sagans amofarebuli mTa-
vari mizani iyo religiuri safuZvlis uzrunvelyofa moswavleTa 
umravlesobisTvis, romelic qristianuli sarwmunoebis mimdevri 
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iyo. sxva SemTxvevaSi, 1998 wlis aqtis Sesavali debulebebi ar iqne-
boda formulirebuli valdebulebebis saxiT, romlebic maswavle-
blebisgan moiTxovda swavleba ganexorcielebinaT qristianuli 
miznis debulebis Sesabamisad.

61. Sesabamisi saxelmZRvaneloebi Seicavda elementebs, romlebic 
SeiZleboda miCneuliyo qristianuli sarwmunoebis aRmsareblobad. 
miuxedavad imisa, rom kanoniT saxelmZRvaneloebi sagnis samarT-
lebrivi CarCos nawilad ar iyo miCneuli, maT oficialuri statusi 
eniWeboda kontrolisa da damtkicebis proceduris Sedegad, ro-
melsac axorcielebda saxelmwifo dawesebuleba, kerZod, norvegiis 
saxelmZRvaneloTa saagento (Norsk Læremiddelsentral).

62. nawilobriv ganTavisuflebis sqemis qvakuTxedi normatiuli 
da aRwerilobiTi codnis erTmaneTisagan gamijvna iyo. SesaZlebe-
li iyo moswavleTa ganTavisufleba garkveuli RonisZiebebisgan, 
magram ara RonisZiebis Sinaarsis Sesaxeb codnis miRebisgan an mo-
cemuli swavlebisgan. isini SeiZleba gaeTavisuflebinaT davale-
bisgan, moeTxroT biblia, emReraT religiuri simRerebi, elocaT 
da a.S., magram ara maTi Sinaarsis Sesaxeb codnis miRebisgan. ganTa-
visuflebis sqemis mTeli idea imaSi mdgomareobda, rom SesaZlebeli 
iyo codnisa da monawileobis mentaluri “gancalkevebis” SenarCu-
neba. navaraudevi iyo, rom moswavles SeeZlo “eswavla” teqsti (ma-
galiTad, locvebi, fsalmunebi, bibliuri moTxrobebi da mrwamsis 
Sinaarsi) ise, rom mentalurad ar daqvemdebareboda arasasurve-
lad miCneul zemoqmedebas an aRzrdas. Tumca KRL sagnis Sefasebam 
uCvena, rom praqtikaSi es gansxvaveba gacnobierebuli ar hqondaT, 
TviT maswavleblebsac ki. warmodgenili saqmis ganmcxadebelma mS-
oblebma TavianT werilobiT CvenebebSi aRniSnes, rom maTi bavSvebis 
mimarT es gancalkeveba ar ganxorcielebula. amrigad, nawilobriv 
ganTavisufleba maTTvis SesaZlo arCevani ar yofila. 

63. rodesac mSoblebi moiTxovdnen ganTavisuflebas swavlebis 
im elementebisgan, romlebic religiur RonisZiebaTa CamonaTvalSi 
ar Sedioda, maT TavianTi moTxovna “mokled” unda daesabuTebinaT, 
raTa skolas SesaZlebloba hqonoda, ganexila, iyo Tu ara mocemuli 
RonisZieba sxva religiis aRmsarebloba an sxva filosofiuri mrwam-
sis mimdevroba 1998 wlis aqtis 2-4(4) ganyofilebis safuZvelze. yve-
la mSoblisTvis advili rodi iyo detalurad scodnoda swavlebis 
yvela elementi da maTgan gamoeyo isini, romlebsac ar eTanxmeboda, 
da maTgan ganTavisufleba moeTxova, gansakuTrebiT maSin, rodes-
ac KRL sagnis mTeli struqtura efuZneboda religiur koncef-
cias, romelic, principSi, ganmcxadebelTa cxovrebis filosofias  
ewinaaRmdegeboda.

64. ganmcxadebelTaTvis arasasiamovno iyo is faqti, rom maTi 
mosazrebebi da TavianTi filosofiuri mrwamsi skolis maswavle-
blebisa da administraciisaTvis unda ecnobebinaT da maTi msjelo-
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bis sagani unda gamxdariyo. miuxedavad imisa, rom mSoblebi for-
malurad SeiZleba valdebuli ar iyvnen sakuTari mrwamsis Sesaxeb 
ganecxadebinaT, misi gamJRavneba maT albaT mainc mouwevdaT nawi-
lobriv ganTavisuflebis moTxovnis dros mizezebis Camoyalibe-
bisas. ganmcxadebelTa gamocdilebiT es maT pativsa da Rirsebaze 
uaryofiT gavlenas axdenda.

65. nawilobriv ganTavisuflebis moTxovnis procedura praqtiku-
lad mxolod araqristian mSoblebs exeboda. zogi maTgani emigranti 
iyo da norvegiul saskolo sistemas cudad an sul ar icnobda da 
misTvis ucnobi religiis sakiTxze Teoriuli dialogisTvis sakma-
risi arc ena icoda da arc unar-Cvevebi hqonda. Tumca es sakiTxi ar 
exeboda ganmcxadeblebs, romlebic eTnikuri norvegielebi iyvnen. 
magram, miuxedavad imisa, rom maT zepiri Tu weriTi komunikaciis 
kargi unar-Cvevebi hqondaT, xolo zogi maTgani mSvenivrad icnobda 
norvegiis saskolo sistemas, ganTavisuflebis moTxovnis proce-
duris dros maT Zalze gauWirdaT damakmayofilebeli komunikacia 
daemyarebinaT skolis administraciasTan. erT-erTi sirTule daka-
vSirebuli iyo im aspeqtebis gamJRavnebasTan, romlebsac mSoblebi 
TavianTi filosofiuri mrwamsisTvis Seusabamod miiCnevdnen. kidev 
erTi problema TviT sagnis praqtikuli organizeba iyo. imisaTvis, 
rom gaerkvia, swavlebis romeli nawilidan surda ganTavisufleba, 
mSobels zustad unda scodnoda swavlebis ra saxes sTavazobdnen, 
drois romel periodSi, romeli saxelmZRvaneloebi iqneboda gamo-
yenebuli da ra saxis RonisZiebebis ganxorcieleba iyo dagegmili. 
isini guldasmiT unda mihyolodnen programas da swavlebas, Se-
saZloa TavianTi Svilebis yoveldRiuri “gamokiTxviT” swavlebis 
mimdinareobisa da Sinaarsis Sesaxeb. Tuki saswavlo Temebis aRqma 
Teoriulad SesaZlebeli iyo, mSoblebs mainc sWirdebodaT gaerk-
viaT, Tu rogor gadascemda pedagogi masalas. Sefasebis moxsenebeb-
ma uCvena, rom saTanado informaciis drouli mopoveba Zalze Zneli 
iyo, rac ganmcxadeblebmac gamoscades.

66. garda amisa, nawilobrivi ganTavisuflebis sqemis Sedegad 
ziandeboda urTierToba mSobelsa da Svils Soris. skolasa da mS-
obels Soris “Suamavlis” roli da bavSvTa mier sxvebisagan gansxva-
vebulobiT gamowveuli zewola iwvevda ukmayofilebas ganmcxade-
blebsa da maT Svilebs Soris, aseve stigmis gancdas. 

67. nawilobriv ganTavisuflebis sqema ar funqcionirebda gan-
mcxadeblebisTvis, romlebic cdilobdnen ganexorcielebinaT es 
arCevani, romelic maT praqtikul saSulebas ar sTavazobda. sqema 
iTvaliswinebda maTi cxovrebis filosofiis demonstrirebas _ 
pirdapiri an arapirdapiri gziT _ da aiZulebda maT, detalurad 
scodnodaT sxva filosofiuri mrwamsis detalebi (raTa ganTavi-
suflebis moTxovnis saSualeba hqonodaT). maT mZime tvirTad awvaT 
swavlebis mudmivi monitoringis aucilebloba, SetyobinebaTa gada-
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cema, argumentebis moyvana da sxva imedgacruebis an stigmis ganc-
da. ganmcxadeblebi xedavdnen, Tu rogori zemoqmedebis qveS iyvnen 
maTi Svilebi imis gamo, rom sxva bavSvebisagan gamoirCeodnen. maT 
ojaxsa da skolas Soris garkveuli “Suamavlis” rolis Sesruleba 
uxdebodaT da erTgulebasTan winaaRmdegobriv garemoSi cxovreba 
uwevdaT. SesaZlebeli iyo ganTavisuflebuli bavSvebis gamoyvana 
saklaso oTaxidan da maTi sxva oTaxSi moTavseba, sadac isini, miTi-
Tebisamebr, mocemul RonisZiebas arc usmendnen da arc masSi mo-
nawileobas ar iRebdnen. es sqema konfliqtisa da stigmis didi po-
tenciis matarebeli iyo. 

68. aseT viTarebaSi ganmcxadebelebs sxva arCevani ar hqondaT, 
garda imisa, rom srulad ganTavisufleba moeTxovaT, razedac maT 
uari uTxres, da isinic iZulebuli iyvnen nawilobriv ganTavisu-
flebiT dakmayofilebuliyvnen, romlis moqmedebis farglebSic ar 
xdeboda maTi uflebebis pativiscema. 

69. ganmcxadebelTa azriT, stereotipebisa da diskriminaciis wi-
naaRmdeg brZolisa da urTierTpativiscemisa da Semwynareblobis 
xelSewyobisaTvis _ rac axali sagnis mizanic iyo _ namdvilad ar 
iyo saukeTeso gza araqristianuli tradiciebisa da filosofiis 
mqone adamianTa iZuleba, monawileoba mieRoT swavlebaSi, rome-
lic ZiriTadad qristianuli religiis maxasiaTeblebs efuZnebo-
da. ukeTesi iqneboda Zveli sistemis SenarCuneba, sadac erTi saga-
ni iswavleboda qristianuli ojaxebidan gamosuli bavSvebisaTvis, 
cxovrebis sxva filosofiebis CaTvliT, xolo sxvebisTvis gaTva-
liswinebuli iyo meore, arakonfesiuri sagani, romelic efuZneboda 
saerTo memkvidreobas, religiaTa filosofias da zogadi istorii-
sa da eTikis sakiTxebs. kidev ufro ukeTesi iqneboda Tavi Seekavebi-
naT norvegiis saskolo sistemaSi qristianobis, rogorc upiratesi 
elementis CarTvisagan da SeeqmnaT saerTo, neitraluri da obieq-
turi sagani religiisa da cxovrebis filosofiis swavlebisTvis, 
romelSic gaTvaliswinebuli ar iqneboda raime saxis religiuri 
RonisZiebebi an privilegia ar mieniWeboda konkretul qristianul 
mimdinareobas.

2. mTavroba

70. mTavrobam xazgasmiT aRniSna, rom kieldsenis, busk madsenisa 
da pedersenis saqmeze miRebuli gadawyvetilebidan gamomdinareob-
da, rom ar SeiZleba dadgindes 1-li oqmis me-2 muxlis darRveva KRL 
sagnis swavlebisgan srulad ganTavisuflebis uflebis ararsebobis 
safuZvelze. rogorc am gadawyvetilebaSia aRiarebuli (§53), cod-
naze dafuZnebuli ganaTlebis sistemaTa umravlesobam SesaZloa 
warmoSvas mrwamsis sakiTxi. mSoblebs imis uflebac ki ar hqondaT, 
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aseTi ganaTlebis mimarT protesti gamoeTqvaT, radgan, sxva Se-
mTxvevaSi, “yvela institucionalizebuli swavlebis praqtikuli 
ganxorcieleba riskis qveS dadgeboda”. sruli ganTavisuflebis 
ufleba, rogorc amas ganmcxadeblebi moiTxovdnen, mocemul Se-
mTxvevaSi institucionalizebul da savaldebulo swavlebas kidev 
ufro ganuxorcielebels xdida.

71. mTavrobam ganacxada, rom nawilobrivi dasaSvebobis sakiTxze 
sasamarTlos mier 2004 wlis 26 oqtombers miRebuli dadgenilebis 
Sedegad saqmis farglebis gayofa moxda, ramac ori sakiTxi wamoWra. 
pirveli _ ramdenad moicavda KRL sagani zogadad informaciisa da 
codnis gadacemas iseTi formiT, romelic SesaZlebeli iyo obieqtu-
rad mieCniaT indoqtrinaciad, anu, araobieqtur, araneitralur da 
arapluralistul swavlebad. Tu es dadgindeboda, maSin dgeboda meo-
re sakiTxi, kerZod, iyo Tu ara srulad ganTavisuflebis mopovebis Se-
saZlebloba erTaderTi sasargeblo alternativa, romelic mSobelTa 
survilebs gaiTvaliswinebda... KRL sagnis sasamarTloseuli Sefaseba 
obieqturi unda iyos da ara ganmcxadebelTa mosazrebebze dafuZnebu-
li. igi unda daeyrdnos varauds, rom KRL-sagani iswavleboda arsebu-
li normatiuli aqtebisa da instruqciebis Sesabamisad. rogorc Cans, 
ganmcxadebelTa aRqma KRL sagnisa gansxvavdeba im mosazrebebisagan, 
romlebic SeiZleba obieqturad warmoiSvas faqtebidan.

72. KRL sagani Seiqmna sxvadasxva warmomavlobis mqone moswavle-
Ta Soris urTierTgagebis, Semwynareblobisa da pativiscemis xel-
Sesawyobad da maTi sakuTari TviTmyofadobis, norvegiis erovnuli 
istoriisa da Rirebulebebis, aseve sxva religiebisa da cxovrebis 
filosofiis mimarT pativiscemis gansaviTareblad. Sesabamisad, 
KRL sagani mniSvnelovani RonisZieba iyo norvegiis valdebulebaTa 
Sesasruleblad, romlebic mas ekisreboda gaeros ekonomikur, so-
cialur da kulturul uflebaTa Sesaxeb saerTaSoriso paqtis me-13 
muxlis 1-li punqtis da gaeros bavSvTa uflebebis konvenciis 29-e 
muxlis 1-li punqtis safuZvelze. 

73. programis daaxloebiT naxevari gamsWvaluli iyo biblii-
sa da qristianobis Sesaxeb codnis kulturuli memkvidreobisa da 
evangelistur-luTeranuli rwmenis formiT gadacemiT, da sxva 
qristianul mimdinareobaTa Sesaxeb codnis gadacemiT. daaxloebiT 
meore naxevari eZRvneboda msoflios sxva religiebisa da filoso-
fiebis, eTikisa da filosofiuri sagnebis Sesaxeb codnis gadacemas, 
qristianuli da humanisturi Rirebulebebis aRqmisa da pativisce-
mis xelSewyobas da sxvadasxva rwmenisa da mrwamsis mqone adamianTa 
Soris urTierTgagebis, urTierTpativiscemisa da dialogis ganvi-
Tarebas. aqedan gamomdinare, Tu ganmcxadeblebi TavianTi Svile-
bis saxeliT srulad ganTavisuflebas moiTxovdnen, maSin bavSvebi 
ver miiRebdnen codnas ara mxolod qristianobis Sesaxeb, aramed 
agreTve sxva religiebisa da filosofiuri mrwamsis, aseve eTikuri 
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da filosofiuri sakiTxebis Sesaxeb. mTavrobis azriT, is ubralo 
faqti, rom sagani iZleoda codnas msoflio religiaTa, cxovrebis 
filosofiaTa da eTikur da filosofiur sakiTxTa Sesaxeb da rom 
misi mizani humanur RirebulebaTa xelSewyoba da sxvadasxva Sexe-
dulebaTa mqone adamianebs Soris dialogis ganviTareba iyo, sak-
marisi unda iyos daskvnisTvis, rom konvenciis safuZvelze ar Sei-
Zleba moiTxovebodes srulad ganTavisuflebis nebarTvis mimcemi 
debuleba. aseTi moTxovna xels SeuSlida nebismier savaldebulo 
swavlebas, romelic exeba ara mxolod religiebs, aramed cxovrebis 
sxva filosofiebsa da eTikur sakiTxebs. igi norvegiis mier adamia-
nis uflebaTa sxva xelSekrulebebis safuZvelze nakisri pozitiuri 
valdebulebebis Seuferebeli iqneboda da xels SeuSlida maT Ses-
rulebas. mxolod am safuZvelze yovelgvari riskis gareSe SeiZle-
ba gakeTdes daskvna, rom mSoblebs ar SeeZloT konvenciis safuZve-
lze moeTxovaT maTi Svilebis KRL sagnis swavlebisgan srulad
ganTavisufleba. 

74. mTavroba ar daeTanxma ganmcxadebelTa mosazrebas, rom pro-
porciulobis savaraudo darRvevas SeeZlo gamoewvia konvenciis 
me-9 muxliTa da 1-li oqmis me-2 muxliT gaTvaliswinebuli sakiTxe-
bis wamoWra. upirveles yovlisa, moswavleTaTvis qristianuli co-
dnis swavleba konvenciis safuZvelze TavisTavad ar warmoSobs sa-
kiTxebs, radgan swavleba mimdinareobda obieqturi, pluralisturi 
da bunebrivi saxiT. meore, Tanamedrove norvegiul sazogadoebas 
hqonda kanonieri safuZvlebi meti dro daeTmo qristianobis Se-
saxeb codnis gadacemisTvis, vidre sxva religiebisa da cxovrebis 
filosofiebisTvis. es safuZvlebi Camoyalibebuli iyo mosamza-
debel samuSaoTa dokumentebSi, programaSi da KRL sagnis Semdgom 
SefasebaSi.

75. mTavrobis azriT, 1998 wlis aqtis qristianuli miznis debu-
lebas ar SeeZlo warmoeSva problemebi konvenciis me-9 muxlisa da 
1-li oqmis me-2 muxlis safuZvelze. pirveli, debulebaSi naTqvami 
iyo, rom igi gamoiyeneboda mxolod “ojaxTan SeTanxmebiTa da Ta-
namSromlobiT”. amrigad, skolis nebismieri daxmareba bavSvTa qris-
tianulad aRzrdaSi mxolod mSoblebTan SeTanxmebiT xdeboda. meo-
re, adamianis uflebaTa aqtis me-3 ganyofilebis safuZvelze, 1998 
wlis ganaTlebis aqtis 1-2 ganyofileba unda ganimartos da gamoye-
nebuli iqnes adamianis uflebaTa saerTaSoriso xelSekrulebebis 
Sesabamisad, romlebic Sidasaxelmwifo kanondeblobaSia CarTu-
li adamianis uflebaTa aqtis meSveobiT. Sesabamisad, qristianuli 
miznis debuleba norvegiul skolebSi qadagebis an indoqtrinaciis 
saxiT swavlebis uflebas ar iZleva.

76. KRL sagnis swavleba pluralistuli, obieqturi da kritiku-
li saxiTac rom yofiliyo navaraudevi, es faqti mainc ar gamori-
cxavda iseT RonisZiebebs, romlebic miCneuli iqneboda religiur 
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RonisZiebebad, rogoricaa, magaliTad, eqskursiebi eklesiebSi, si-
nagogebsa da meCeTebSi an taZrebSi, an sxvadasxva religiur sazoga-
doebebSi ritualebsa da religiur msaxurebaze daswreba. igi aseve 
aucilebels ar gaxdida KRL sagnisgan srulad ganTavisulfebis
SesaZleblobis uzrunvelyofas.

77. KRL sagnis SemuSavebisas mTavrobam seriozuli da jerovani yu-
radReba dauTmo iseT RonisZiebebSi CarTvis problemas, romlebic Se-
saZloa ewinaaRmdegebodes mSobelTa filosofiur an religiur mrwamss. 
rogorc mTavrobam, ise kanonmdebelma, aRiara mSobelTa ufleba _ 
TavianTi SvilebisTvis uzrunvelyon TavianTi religiuri da filoso-
fiuri mrwamsis Sesabamisi ganaTleba da swavleba, magram imavdroulad 
gaiTvaliswina, rom sazogadoebas hqonda kanonieri interesi da valde-
buleba sxvadasxva religiuri da filosofiuri mrwamsis mqone bavSvTa 
Soris urTierTpativiscemis, urTierTgagebisa da Semwynareblobis gan-
mtkicebis mimarT. aseve gaTvaliswinebul iqna TviT moswavleTa intere-
sebi TavianTi TviTmyofadobis ganviTarebisa da ganmtkicebis mimarT, 
aseve codnis horizontis gafarToebis mimarT, axali religiebisa da 
cxovrebis filosofiaTa Sesaxeb codnis miRebis meSveobiT. 

78. konvencia xels uSlis indoqtrinacias da ara codnis miRebas: 
saskolo sistemaSi gadacemuli yvela informacia, sagnis sakiTxisa 
da klasis miuxedavad, garkveuli xarisxiT xels uwyobs bavSvis gan-
viTarebas da mas individualuri gadawyvetilebis miRebaSi exmareba. 
analogiurad, religiisa da cxovrebis filosofiis Sesaxeb obieq-
tur, kritikul da pluralistur informacias SeuZlia xeli Seuw-
yos bavSvis azrovnebisa da TviTmyofadobis formirebas. mxolod 
is faqti, rom aseTi informacia da codna SesaZloa xels uwyobdes 
bavSvis ganviTarebas, konvencias ar ewinaaRmdegeba. piriqiT, konven-
ciam aseve unda uzrunvelyos bavSvis ganaTlebis ufleba.

79. mosamzadebelma samuSaom naTlad uCvena, rom ganTavisuflebis 
SerCeuli sqema, romelic qvemoTaa mocemuli, am or interess Soris 
kargad dabalansebuli kompromisis Sedegia. am konkurentul interese-
bs Soris arsebuli dilema gadaiWra sami meqanizmis SeqmniT, romlebic 
iTvaliswinebda mSobelTa uflebas, kerZod, bavSvebis uzrunvelyofas 
TavianTi religiuri da filosofiuri mrwamsis Sesabamisi ganaTlebiTa 
da swavlebiT. es meqanizmebia: pirveli, da albaT yvelaze mniSvnelova-
ni, _ 1998 wlis ganaTlebis aqtis 2-4 (4) ganyofileba, romelic saswavlo 
kursebis nawilebisgan ganTavisuflebis uflebas iZleoda; meore, dife-
rencirebuli swavleba, romelic miznad isaxavda mSobelTa religiuri 
an filosofiuri mrwamsis Sedegad warmoSobili problemebis gadaWras; 
mesame, mSobelTa SesaZlebloba moeTxovaT sakiTxis administraciuli 
da/an sasamarTlos saSualebebiT ganxilva, Tu miiCnevdnen, rom ganaT-
leba an swavleba ar Seesabameboda maT mrwamss.

80. KRL sagnisgan ganTavisuflebisTvis mSobelTa mxridan mi-
marTvis moTxovna, romelic 1998 wlis 2-4 ganyofilebis safuZve-
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lzea dadgenili, ar warmoSobs maT pirad cxovrebaSi Carevas kon-
venciis me-8 muxlis mniSvnelobiT. mSoblebs dasabuTebis wardgena 
moeTxovebodaT mxolod im RonisZiebebisgan gasaTavisuflebad, 
romlebic erTi SexedviT ar tovebda konkretuli religiis praqti-
kis an cxovrebis gansxvavebuli filosofiis mimdevrobis STabeW-
dilebas. im SemTxvevebSi, rodesac dasabuTebis wardgena aucile-
beli iyo, mSoblebs ar moeTxovebodaT informacia miecaT TavianTi  
religiis an filosofiuri mrwamsis Sesaxeb. 

81. nebismier SemTxvevaSi, ganTavisuflebis debulebiT dadgeni-
li pirobebi ar SeiZleba ganxiluli iqnes, rogorc araproporciu-
li, an mZime. aqedan gamomdinare, igi uzrunvelyofs srulad ganTavi-
suflebis uflebas. rogorc ukve aRiniSna, im SemTxvevaSi, rodesac 
RonisZieba aSkarad religiuri xasiaTisaa, ganTavisuflebis moTxo-
vnisas mSobelTa mier dasabuTebis wardgena saWiro ar aris. argu-
mentebis moyvana moiTxoveba mxolod ufro farTo ganTavisufle-
bisTvis, Tumca amomwuravi dasabuTeba maSinac ar aris aucilebeli.

82. mTavrobam aseve aRniSna, rom ganmcxadeblebi valdebuli ar iyvnen 
bavSvebi sajaro skolebSi SeeyvanaT. individualur pirebs, pirTa jgu-
febs, organizaciebs, mrevls da sxva gaerTianebebs SeeZloT, moTxovnis 
safuZvelze, sakuTari skolebi daearsebinaT an bavSvebisTvis ganaTle-
ba ojaxSi miecaT. aqedan gamomdinare, norvegiis humanistTa asociacias 
an mSoblebs, romlebsac ar surdaT maT Svilebs KRL sagani eswavlaT _ 
nawilobriv ganTavisuflebis debulebis gamoyenebis saSualebis miuxe-
davad _ problemis Tavidan acileba Tavisuflad SeeZloT alterna-
tiuli skolis dafuZnebiT, marto, an imave mrwamsis mqone sxva pirebTan 
TanamSromlobiT. es alternativa realisturi da qmediTi iyo ekono-
mikuri TvalsazrisiTac, vinaidan kerZo skolebis daarsebisa da maTi 
funqcionirebis xarjebis 85%-s saxelmwifo afinansebs.

83. usafuZvloa ganmcxadebelTa mtkiceba, rom arc erT qristian 
mSobels ar miumarTavs ganTavisuflebis moTxovniT an saCivrebi ar 
warudgeniaT KRL saganTan dakavSirebiT. miuxedavad imisa, rom mTa-
vrobas ara aqvs statistika im pirTa kulturuli wrmomavlobis Se-
saxeb, romlebic KRL sagnisgan ganTavisuflebas iTxovdnen, faqtia, 
rom mravalma qristianulma sazogadoebam, romelsac ar akmayofi-
lebda sajaro skolebSi qristianuli moZRvrebis swavlebis forma, 
kerZo skolebi gaxsna. mravali aseTi skola gaixsna mas Semdeg, rac 
1997 wels SemoRebul iqna KRL sagnis swavleba. dReisaTvis 82 kerZo 
skolaa registrirebuli, romlebic cxovrebis filosofiis safuZve-
lzea gaxsnili. 2001 wlidan 36-dan 31 gancxadeba axali qristianuli 
kerZo skolis gaxsnas exeboda. aqedan gamomdinare, damajereblad 
SeiZleba iTqvas, rom qristianuli filosofiis mimdevari mSoblebis 
garkveuli raodenoba ukmayofilebas gamoTqvamda KRL sagnis zo-
gierTi elementis mimarT da misgan ganTavisuflebas iTxovda.
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Bb. sasamarTlos Sefaseba

1. zogadi principebi

84. sasamarTlos Tavis precedentul samarTalSi (ix., kerZod, 
kieldseni, busk madseni da pederseni daniis winaaRmdeg, 1976 wlis 7 
Ddekembris gadawyvetileba, seria A #23, gv. 24-28, §§50-54; kempbeli da 
kosansi gaerTianebuli samefos winaaRmdeg, 1982 wlis 25 Tebervlis 
gadawyvetileba, seria A #48, gv. 16-18, §§36-37; da vaslamisi saberZ-
neTis winaaRmdeg, 1996 wlis 18 dekembris gadawyvetileba, Reports 
of Judgments and Decisions 1996‑VI, gv. 2323-24, §§25-28) 1-li oqmis me-2 
muxlis ganmartebasTan dakavSirebiT gacxadebuli aqvs Semdegi Zi-
riTadi principebi:

 (a) 1-li oqmis me-2 muxlis ori winadadeba ara mxolod erTmaneTis 
fonze unda iqnes ganmartebuli, aramed aseve konvenciis, gansakuTrebiT 
_ misi me-8, me-9 da me-10 muxlebis fonze (ix. saqme kieldseni, busk madse-
ni da pederseni, cit. zemoT, gv. 26, §52).

(b) ganaTlebis fundamentur uflebaSi gaTvaliswinebulia pativiscema 
mSobelTa uflebisa _ uzrunvelyon TavianTi religiuri da filosofiu-
ri mrwamsis Sesabamisi ganaTleba da swavleba. pirveli winadadeba, iseve 
rogorc meore, saxelmwifo da kerZo swavlebas Soris raime gansxvavebas 
ar adgens. 1-li oqmis me-2 muxlis meore winadadebis mizania ganaTlebis 
sistemaSi pluralizmis dacva, rac esoden mniSvnelovania “demokratiu-
li sazogadoebis” SesanarCuneblad, rogorc es konvenciiTaa gaTvaliswi-
nebuli. Tanamedrove saxelmwifos Zalauflebis gaTvaliswinebiT, am miz-
nis realizeba, upirveles yovlisa, saxelmwifo swavlebis meSveobiT unda 
moxdes (ix. saqme kieldseni, busk madseni da pederseni, cit. zemoT, gv. 24-
25, §50).

(c) 1-li oqmis me-2 muxli religiis swavlebasa da sxva sagnebs Soris 
gansxvavebis dadgenis nebas ar iZleva. igi saxelmwifoebs avalebs saxel-
mwifo ganaTlebis mTel programaSi pativi scen mSobelTa mrwamss, iq-
neba es religiuri Tu filosofiuri (ix. saqme kieldseni, busk madseni 
da pederseni, cit. zemoT, gv. 25, §51). es farTo farglebis mqone mova-
leobaa, radgan igi exeba ara mxolod ganaTlebis Sinaarssa da misi gada-
cems formas, aramed aseve saxelmwifoze dakisrebuli yvela “funqciis” 
Sesrulebas. gamoTqma “pativs scems” ufro mets niSnavs, vidre zmnebi 
“aRiarebs” an “iTvaliswinebs”. ZiriTadad negatiuri valdebulebis gar-
da, igi saxelmwifos garkveul pozitiur valdebulebasac akisrebs. ter-
mini “mrwamsi”, calke aRebuli, ar aris sinonimi sityvebisa “mosazreba” 
an “idea”. igi miuTiTebs Sexedulebebze, romlebic damajereblobis, se-
riozulobis, erTianobis da mniSvnelobis garkveul dones aRweven (ix. 
valsamisis saqme, cit. zemoT, gv. 2323-24, §§25 da 27; da saqme kempbeli da 
kosansi, cit. zemoT, gv. 16-17, §§36-37).

(d) 1-li oqmis me-2 muxli warmoadgens yvelafers, risi dominirebac 
xdeba pirveli winadadebiT. xelSemkvreli saxelmwifoebi, romlebmac 
valdebuleba aiRes “uari ar uTxran ganaTlebis uflebaze”, TavianTi iu-
risdiqciis farglebSi yvelas uzrunvelyofen saganmanaTleblo insti-
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tutebze xelmisawvdomobis uflebiT, romlebic mocemul dros arsebobs, 
da isargeblon miRebuli ganaTlebiT, maT mier dasrulebuli swavlbis 
oficialurad aRiarebis meSveobiT (ix. saqme kieldseni, busk madseni da 
pederseni, cit. zemoT, gv. 25-26, §52; da belgiis lingvisturi saqme (arse-
biTi mxare), 1968 wlis 23 ivlisis gadawyvetileba, seria A #6, gv. 31-32, §4).

 (e) bavSvTa “ganaTlebasa da swavlebaze” upirvelesi pasuxismgeb-
loba mSobelTa bunebrivi movaleobaa, romlis ganxorcielebisas maT 
SeuZliaT saxelmwifos mosTxovon TavianTi religiuri an filosofiuri 
mrwamsis pativiscema. amrigad, maTi ufleba Seesabameba pasuxismgeblo-
bas, romelic mWidrodaa dakavSirebuli ganaTlebis uflebiT sargeblo-
basTan da mis ganxorcielebasTan (iqve). 

(f) miuxedavad imisa, rom individualuri interesebi zogjer SeiZleba 
jgufur interesebs eqvemdebarebodes, demokratia ubralod ar niSnavs, 
rom umravlesobis Sexedulebebi yovelTvis unda prevalirebdes: auci-
lebelia wonasworobis miRweva, romelic uzrunvelyofs umciresobaTa 
mimarT samarTlian da jerovan mopyrobas da Tavidan aicilebs domini-
rebuli poziciis borotad gamoyenebas (ix. valsamisis saqme, cit. zemoT, 
gv. 2324, §27).

(g) Tumca programis SemuSaveba da dagegmva, principSi, saxelmwifos 
kompetenciaSi Sedis. igi ZiriTadad racionalurobis sakiTxebs moicavs, 
romlebzedac sasamarTlo raime dadgenilebas ver miiRebs da, romelTa 
gadaWris gzebi SeiZleba legitimurad icvlebodes qveynis an epoqis Se-
sabamisad (ix. valsamisis saqme, cit. zemoT, gv. 2324, §28). kerZod, 1-li oq-
mis me-2 muxlis meore winadadeba saxelmwifos xels ar uSlis swavlebis 
an ganaTlebis saSualebiT gadasces pirdapiri an arapirdapiri religiu-
ri an filosofiuri saxis informacia an codna. igi mSoblebs imis ufle-
basac ar aZlevs SeewinaaRmdegon aseTi swavlebis an ganaTlebis saskolo 
programaSi CarTvas, radgan, sxva SemTxvevaSi, yvela institucionalize-
buli swavlebis ganxorcieleba riskis qveS dadgeboda (ix. saqme kieldse-
ni, busk madseni da pederseni, cit. zemoT, gv. 26, §53).

(h) meore mxriv, 1-li oqmis me-2 muxlis meore winadadeba gulisxmobs, 
rom, saxelmwifom, ganaTlebasa da swavlebasTan dakavSirebuli valdebu-
lebis Sesrulebisas, unda izrunos, rom programaSi CarTuli informa-
cisa da codnis gadacema xdeba obieqturi, kritikuli da pluralistuli 
gziT. saxelmwifos ekrZaleba indoqtrinaciis saxiT swavleba, romelic 
SesaZloa miCneuli iqnes, rogorc mSobelTa religiuri da filosofiuri 
mrwamsis upativcemuloba. es is farglebia, romlebic ar unda dairRves 
(iqve).

(i) imisaTvis, rom Seswavlili iqnes sadavo kanonmdebloba 1-li oqmis 
me-2 muxlis safuZvelze, rogorc es zemoTaa ganmartebuli, gaTvaliswi-
nebuli unda iqnes materialuri situacia, romlis miRwevasac cdiloben, 
Tumca es unda moxdes kanonmdeblobis racionalurobis Sefasebis Tavi-
dan acilebiT. ueWvelia, rom darRvevebi SeiZleba moxdes im formaTa 
gamo, romliTac konkretuli skola an maswavlebeli iyenebs debulebebs. 
kompetenturi organoebi valdebuli arian uzrunvelyon, rom am doneze 
ar moxdes mSobelTa religiuri da filosofiuri mrwamsis ugulebelyo-
fa gulgrilobis, uyuradRebobis an Seusabamo prozelitizmis gamo (ix. 
saqme kieldseni, busk madseni da pederseni, cit. zemoT, gv. 27-28, §54).
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2. am principebis gamoyeneba warmodgenil saqmeSi

85. zemoaRniSnuli principebis warmodgenil saqmeSi gamoyene-
bisas sasamarTlo gaiTvaliswinebs 2004 wlis 26 oqtombers da 2006 
wlis 14 Tebervals miRebul dadgenilebebs dasaSvebobis Sesaxeb, 
romlebSic gansazRvrulia saqmis arsebiTi mxaris Sesaswavli far-
glebi (ix. zemoT, punqti 8). unda ganisazRvros Semdegi sakiTxebi: ga-
naTlebisa da swavlebis funqciis ganxorcielebisas xelSemkvrelma 
saxelmwifom izruna Tu ara, rom KRL sagnis programaSi CarTuli 
informaciisa da codnis gadacema momxdariyo obieqturi, kritiku-
li da pluralisturi saxiT; an, xom ar isaxavda miznad indoqtrina-
cias, romelic pativs ar scemda ganmcxadebeli mSoblebis religiur 
da filosofiur mrwamss da, amis Sedegad, arRvevda 1-li oqmis me-2 
muxliT dadgenil SezRudvas. am sakiTxis Seswavlisas, sasamarTlo, 
kerZod, ganixilavs, KRL sagnis samarTlebriv CarCos, misi zogadi 
gamoyenebis fonze, drois im periodSi, rodesac saqme erovnul sa-
samarTloebSi ganixileboda. 

86. Tavidanve unda aRiniSnos, rom konstituciis me-2 muxli, 
romlis pirveli punqti religiis Tavisuflebas uzrunvelyofs, meo-
re punqtSi adgens, rom evangelistur-luTeranuli religia oficia-
luri saxelmwifo religiaa da mis mimdevrebs valdebulebas akisrebs 
TavianTi Svilebi Sesabamisad aRzardon (ix. zemoT, punqti 9). 

87. warmodgenili saqmis centraluri aspeqtia samarTlebrivi Car-
Co, romelic 1998 wlis ganaTlebis aqtSia Camoyalibebuli, gansaku-
TrebiT _ mis 1-2(1) da 2-4 ganyofilebebSi, aseve saministros F‑90‑97 
da F‑03‑98 cirkularul werilebSi da aTwliani savaldebulo swavle-
bis programis Sesabamis TavebSi. aseve gaTvaliswinebuli unda iqnes 
KRL sagnis miRma arsebuli sakanonmdeblo aspeqtebi, rogorc es mo-
samzadebeli samuSaoebis dros aisaxa. amasTan dakavSirebiT unda 
aRiniSnos, rom sakiTxi _ ganmcxadebelTa Svilebis swavleba mimdi-
nareobda Tu ara iseTi gziT, romelic ewinaaRmdegeba konvencias _ 
saqmeTa farglebs gareT xvdeba, rogorc es ganisazRvra 2004 wlis 
26 oqtombris dadgenilebiT dasaSvebobis Sesaxeb. es aseve exeba maT 
arguments swavlebasTan dakavSirebiT, romelsac isini miiCnevdnen 
qadagebad da moswavleebze zemoqmedebis unaris mqoned. 

88. Tu jer SemuSavebis istorias mivubrundebiT, kvlav unda 
iTqvas, rom KRL sagnis SemoRebis ZiriTadi mizani iyo qristianu-
li moZRvrebis, sxva religiebisa da fulosofiebis erTad swavle-
biT xeli SeewyoT Ria da CarTuli saskolo garemos SeqmnisTvis, 
moswavleTa socialuri, religiuri, erovnuli Tu eTnikuri da sxva 
kuTvnilebis miuxedavad. aq yuradReba eqceoda im faqtors, rom 
skola unda yofiliyo ara qadagebis an misioneruli saqmianobis ad-
gili, aramed sxvadasxva religiisa da filosofiuri mrwamsis Sexve-
dris adgili, sadac moswavleebs saSualeba eqnebodaT mieRoT co-
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dna erTmaneTis Sexedulebebisa da tradiciebis Sesaxeb (ix. zemoT, 
punqti 15). sasamarTlos azriT, es miswrafeba aSkarad harmoniaSi 
iyo pluralizmisa da obieqturobis principebTan, romlebic 1-li 
oqmis me-2 muxlSia Camoyalibebuli. 

89. zemoaRniSnuli miswrafeba aSkaradaa gamoxatuli 1998 wlis ga-
naTlebis aqtis 2-4 ganyofilebaSi (ix. zemoT, punqti 23). rogorc misi 
formulirebidan Cans, debulebaSi aqcenti keTdeba ara mxolod qris-
tianobis, aramed aseve msoflios sxva religiaTa da filosofiaTa Se-
saxeb codnis gadacemaze. igi kidev ufro metad usvams xazs sxvadasxva 
rwmenisa da mrwamsis mqone adamianTa Soris urTierTgagebisa da pati-
viscemis da dialogis xelSewyobis aucileblobas. igi unda yofiliyo 
Cveulebrivi saskolo sagani, romelsac moswavleebisTvis erTad unda 
moeyara Tavi da romelic qadagebis saxiT ar unda gadaecaT. sxvadasxva 
religia da filosofia maTi konkretuli maxasiaTeblebis safuZvelze 
unda eswavlebinaT, xolo sxvadasxva Temebis swavlebisas erTi da igive 
pedagogiuri meTodebi unda gamoeyenebinaT. SemuSavebis istoria uCve-
nebs, rom aqcenti gakeTda seqtantobis Tavidan acilebasa da kultu-
raTaSorisi dialogis ganviTarebaze. miCneul iqna, rom urTierTgageba 
ukeT iqneboda miRweuli swored aseT garemoSi, moswavleTa mier erTia-
ni sagnis SeswavliT, da ara srulad ganTavisuflebis sqemiT an Temebis 
mixedviT moswavleTa daqsaqsviT sxvadasxva qvejgufebSi (ix. zemoT, 
punqti 15). garda amisa, unda aRiniSnos, rom rogorc 84 (g) punqtSi Camo-
yalibebuli principidan gamomdinareobs, 1-li oqmis me-2 muxlis meore 
winadadeba ar iTvaliswinebs mSobelTa uflebas TavianTi Svilebi reli-
giisa da filosofiis sakiTxebSi umecrebi dastovon. amitom, is faqti, 
rom qristianobis Sesaxeb codnis gadacemas dawyebiTi skolis da saSua-
lo skolis dabali klasebis programaSi meti adgili hqonda daTmobili, 
vidre sxva religiebsa da filosofiebs, sasamarTlos azriT, ar SeiZle-
ba miCneuli iqnes pluralizmisa da obieqturobis principidan gadax-
vevad, romelic indoqtrinaciis tolfasia (ix., mutatis mutandis, angelini 
SvedeTis winaaRmdeg (dec.), #1041/83, 51 DR (1983)). mopasuxe saxelmwifos 
erovnul istoriasa da tradiciebSi qristianobis rolis gaTvaliswine-
biT, es ganxiluli unda iqnes, rogorc mopasuxe saxelmwifos Sefasebis 
farglebSi myofi, programis dagegmvisa da SemuSavebis TvalsazrisiT.

90. Tumca sasamarTlo aRniSnavs, rom, miuxedavad imisa, rom aq-
centi codnaze dafuZnebul swavlebaze keTdeba, 2-4(3) ganyofileba 
moiTxovs, rom swavleba ganxorcieldes mSoblebTan SeTanxmebiTa 
da TanamSromlobiT, xolo amosavali wertili 1-2(1) ganyofile-
bis qristianuli miznis debuleba unda iyos, romlis Tanaxmadac 
dawyebiTi da saSualo ganaTlebis mizania xeli Seuwyos moswavleTa  
qristianul da moralur aRzrdas (ix zemoT, 22-e da 23-e punqtebi). 

91. aseve unda aRiniSnos, rom qristianuli miznis debulebisTvis 
aSkarad iyo damaxasiaTebeli sagnis SinaarsSi qristianobisadmi upi-
ratesobis miniWeba. 
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92. am TvalsazrisiT miTiTeba unda gakeTdes 1998 wlis ganaT-
lebis aqtis 2-4(1)(i) ganyofilebaSi Camoyalibebul mizanze: “gadas-
cems bibliisa da qristianobis Sesaxeb codnas kulturuli memkvi-
dreobisa da evangelistur-luTeranuli rwmenis gziT” (xazgasma 
damatebulia). misgan gansxvavebiT, safuZvlianoba ar moiTxove-
ba sxva religiebisa da filosofiaTa Sesaxeb codnis gadacemisas 
(ix. zemoT, punqti 23).

garda amisa, 2-4(1)(ii) ganyofilebis Sesabamisad, mizani iyo codnis 
gadacema sxva qristianuli sazogadoebebis Sesaxeb (ix. zemoT, pun-
qti 23). 

aqcentebs Soris sxvaoba aseve asaxuli iyo programaSi, sadac Ca-
moTvlil sakiTxTa daaxloebiT naxevari mxolod qristianobas exe-
boda, xolo danarCeni _ sxva religiebsa da filosofiebs. Sesaval-
Si naTqvami iyo, rom “sagnis swavlebis mizania moswavleebs gadasces 
detaluri codna qristianobisa da cxovrebaze qristianuli Sexe-
dulebebis Sesaxeb, aseve sakmarisi codna sxva religiaTa da filo-
sofiebis Sesaxeb [xazgasma damatebulia]” (ix. zemoT, punqti 49).

93. naTeli ar aris, sityva “rwmena” (i) punqtSi iTvaliswinebs Tu 
ara xarisxobriv gansxvavebas araluTeranul rwmenasTan da sxva fi-
losofiebTan SedarebiT (ix. zemoT, punqti 23). nebismier SemTxvevaSi, 
zemoaRniSnuli faqtorebi, romlebic aqcents akeTebs qristianoba-
ze, udaod iqoniebda gavlenas 2-4(1) ganyofilebaSi Camoyalibebul 
sxva mizanze, kerZod, rom swavleba “(iv) da humanisturi Rirebule-
bebis gacnobierebasa da pativiscemas [xazgasma damatebulia]” (iqve), 
rac miuTiTebs ufro metze, vidre ubralod codnis gadacemaa. am 
TvalsazrisiT SeiZleba aRiniSnos, rom programa Seicavda swavlebis 
amocanebTan dakavSirebul zogierT niuanss, magaliTad, V-VII klasSi 
moswavleebma “unda iswavlon da qristianuli eTika, luTeris mcire 
katexizmos Suqze” [xazgasma damatebulia]. Tumca sxva religiebTan 
dakavSirebiT, “moswavleebma unda iswavlon islamis, iudaizmis, in-
duizmis da budizmis ZiriTadi maxasiaTeblebi da maTi mniSvnelovani 
igavebi”; da “moswavleebma unda icodnen saero orientaciis Sesaxeb, 
humanisturi tradiciebis ganviTarebis Sesaxeb” da a.S. [xazgasma dama-
tebulia]. me-6 klasis moswavleTaTvis dadgenialia, rom “moswavlee-
bs SesaZlebloba unda hqondeT: zepirad iswavlon aTi mcneba da gaec-
non mTaze qadagebis fundamentur eTikur idealebs; [da] iswavlon, Tu 
rogor gamoiyeneboda es fundamenturi eTikuri teqstebi qristiano-
bis istoriaSi da rogor gamoiyeneba isini dRes”. CamonaTvalSi, Temis 
“sxva religiebi, iudaizmi” mimarT, ar iyo naxsenebi “gacnobis” tol-
fasi termini (ix. zemoT, punqti 50). 

94. garda amisa, 2-4(4) ganyofileba iTvaliswinebda moswavleTa 
CarTvas “religiur RonisZiebebSi”, kerZod, locvebs, fsalmunebs, 
religiuri teqstebis dazepirebas da religiuri xasiaTis pieseb-
Si monawileobas (ix. zemoT, 23-e da 24-e punqtebi). miuxedavad imi-
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sa, rom, gaTvaliswinebuli ar iyo, rom aseTi RonisZiebebi mxolod 
qristianobasTan unda yofiliyo dakavSirebuli da SeiZleboda isi-
ni sxva religiebsac Sexeboda, magaliTad, meCeTis monaxulebas is-
lamis SemTxvevaSi, programaSi qristianobaze gakeTebuli aqcenti 
bunebrivad aisaxeboda saganmanaTleblo RonisZiebaTa arCevanze, 
romelsac moswavleebs KRL sagnis konteqstSi sTavazobdnen. ro-
gorc 1998 wlis ganaTlebis aqtis 2-4 ganyofilebaSi mocemuli nawi-
lobriv ganTavisuflebis wesSi da F‑03‑98 cirkularul werilSi iyo 
aRiarebuli, mSoblebs zemoaRniSnuli religiuri RonisZiebebisgan 
ganTavisuflebis Sesaxeb Setyobineba unda gaegzavnaT; sasamarT-
los azriT, SeiZleba vivaraudoT, rom zogierTi saxis RonisZieba-
Si monawileobas, (ix., mutatis mutandis, dahlabi Sveicariis winaaRmdeg 
(dec.), #42393/98, ECHR 2001‑V), SeeZlo imgvari zegavlena moexdina 
moswavleTa azrovnebaze, gansakuTrebiT _ mcire asakis bavSvebze, 
rom warmoSobiliyo sakiTxi 1-li oqmis me-2 muxlis safuZvelze.

95. amrigad, rodesac erTad SevxedavT 1998 wlis ganaTlebis aqtis 
2-4 ganyofilebaSi Camoyalibebul qristianuli miznis debulebas, KRL 
sagnis Sinaarsis aRweras da mis miznebs da sxva teqstebs, romlebic saka-
nonmdeblo CarCos qmnis, davinaxavT, rom qristianobis swavlebisas, sxva 
religiebTan da filosofiebTan SedarebiT, ara mxolod raodenobrivi, 
aramed xarisxobrivi gansxvavebebicaa gamoyenebuli. am uTanasworobis 
fonze naTeli ar aris rogor unda ganxorcieldes Semdegi mizani, ro-
melic (v) punqtSia Camoyalibebuli: “xels uwyobs sxvadasxva rwmenisa 
da Sexedulebis mqone adamianTa Soris urTierTgagebis, pativiscemisa 
da dialogis Camoyalibebis SesaZleblobaTa ganmtkicebas”. sasamarT-
los azriT, gansxvavebebi iseTi saxis iyo, rom sxvadasxva religiisa da 
filosofiis swavlebisTvis 2-4 ganyofilebiT moTxovnili erTiani  
pedagogiuri midgoma maT ver Seasustebda (ix. zemoT, punqti 23). 

96. amis Semdeg dgeba sakiTxi, zemoaRniSnuli daubalanseblo-
ba iyo Tu ara im donis 1-li oqmis me-2 muxlis safuZvelze, rom 
moswavleebs KRL sagnisgan nawilobriv ganTavisufleba moeTxovaT 
1998 wlis ganaTlebis aqtis 2-4(4) ganyofilebis Sesabamisad. am debu-
lebis Tanaxmad “moswavle, mocemul skolaSi mSoblis werilobiTi 
Setyobinebis wardgenis Semdeg, Tavisufldeba swavlebis im elemen-
tebisgan, romlebic, maTi sakuTari religiisa Tu cxovrebis filo-
sofiis TvalsazrisiT, ganixileba, rogorc tolfasi sxva religiis 
aRmsareblobisa an cxovrebis sxva filosofiis mimdevrobisa”.

am TvalsazrisiT sasamarTlo imeorebs, rom rogorc dasaSvebobis 
Sesaxeb 2006 wlis 14 Tebervlis dadgenilebaSi iyo miTiTebuli, saqmis 
farglebis SezRudvebi, romlebic momdinareobs 2004 wlis 26 oqtom-
bris dadgenilebidan, romliTac ganacxadis nawili dauSveblad iqna 
gamocxadebuli, mas xels ar uSlis srulad ganTavisuflebaze ua-
ris Tqmis Sesaxeb saCivris ganxilvisas aseve ganixilos nawilobriv  
ganTavisuflebis sqemis zogadi aspeqtebi (ix. zemoT, punqti 8).
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97. amasTan dakavSirebiT sasamarTlo aRniSnavs, rom nawilobriv 
ganTavisuflebis sqemis funqcionireba, upirveles yovlisa, iTva-
liswinebs, rom mSoblebs saTanadod acnobon gakveTilis gegmebis 
detalebis Sesaxeb, raTa maT SeZlon winaswar gansazRvron swavle-
bis is elementebi, romlebic maT mrwamss da rwmenas ar Seesabameba 
da maTgan ganTavisufleba moiTxovon. es rTuli amocana iqneboda, 
rogorc mSoblebisTvis, ise maswavleblebisTvis, romlebsac xSirad 
uWirT SeimuSaon gakveTilebis detaluri gegma da isini winaswar ga-
acnon mSoblebs (ix. zemoT, punqti 29). rodesac ar arsebobs samarT-
lebrivi valdebuleba saxelmZRvaneloebze midevnebis Tvalsazri-
siT (ix. zemoT, punqti 48, qvepunqti “10”), mSoblebisTvis Zneli iq-
neba mudmivad iyvnen informirebuli swavlebis Sinaarsis Sesaxeb, 
romelsac saklaso oTaxSi hqonda adgili da misgan gamoyon Seusa-
bamo nawilebi. amis gakeTeba kidev ufro rTulia maSin, rodesac KRL 
saganSi saerTo upiratesoba qristianobas aqvs miniWebuli, rac pro-
blemebs qmnis.

98. meore, F‑03‑98 cirkularuli werilis Sesabamisad _ im SemTx-
vevaTa garda, rodesac ganTavisufleba wminda religiuri xasiaTis 
RonisZiebebs exeba da dasabuTebis wardgena saWiro ar aris _ nawi-
lobriv ganTavisuflebis mosapoveblad mSoblebma moTxovnasTan 
erTad gonivruli safuZvlebi unda Camoayalibon (ix. zemoT, punqti 
42, citata cirkularuli werilidan uzenaesi sasamarTlos saargu-
mentacio nawilSi). sasamarTlo aRniSnavs, rom religiuri da filo-
sofiuri mrwamsis Sesaxeb informacia piradi cxovrebis zogierT 
yvelaze intimur aspeqts exeba. igi eTanxmeba uzenaes sasamarTlos, 
rom skolis xelmZRvanelobisaTvis TavianTi religiis Sesaxeb de-
taluri informaciis miwodebis valdebulebam SeiZleba daarRvios 
konvenciis me-8 muxli, aseve me-9 muxlic (iqve). warmodgenil saqmeSi 
mniSvnelovania aRiniSnos, rom sakuTari mrwamsis gamJRavnebis val-
debuleba ar arsebobda. garda amisa, F‑03‑98 cirkularuli werili 
skolis xelmZRvanelobisagan moiTxovda Yjerovani yuradReba mie-
qcia mSobelTa piradi cxovrebis pativiscemis uflebisTvis (iqve). 
miuxedavad amisa, sasamarTlo askvnis, rom gonivruli safuZvlebis 
wardgenis piroba qmnida saSiSroebas, rom mSoblebi iZulebuli iq-
nebodnen skolis xelmZRvanelobisTvis gaemJRavnebinaT TavianTi 
religiis an filosofiuri mrwamsis intimuri aspeqtebi. aseTi iZu-
lebis riski yvelaze ukeT Cans zemoaRniSnul sirTuleebSi, romel-
Ta winaSe mSoblebi aRmoCdnen swavlebis im elementebis gansazRvri-
sas, romlebic tolfasi iyo sxva religiis praqtikisa da cxovrebis 
sxva folosofiis mimdevrobisa. garda amisa, sakiTxi _ iyo Tu ara 
gonivruli ganTavisuflebis moTxovna _ namdvilad aRvivebda kon-
fliqts da qmnida situacias, rodesac mSoblebi albaT amjobinebd-
nen martivad aecilebinaT igi Tavidan, kerZod, ar gamoexataT ganTa-
visuflebis survili. 
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99. mesame, sasamarTlo aRniSnavs, rom, maSinac ki, rodesac nawi-
lobriv ganTavisuflebis Sesaxeb mSoblis moTxovna gonivrulad 
iyo miCneuli, es yovelTvis ar uzrunvelyofda moswavleTa gan-
Tavisuflebas programis mocemuli nawilisgan. 2-4 ganyofileba 
moiTxovs, rom “skola maqsimaluri ZalisxmeviT cdilobs sakiTxis 
gadawyvetas saskolo programis farglebSi diferencirebuli 
swavlebis xelSewyobis gziT”. F‑03‑98 cirkularul werilSi deta-
luradaa mocemuli dierencirebuli swavlebis magaliTebi, ro-
melTa safuZvelzedac SeiZleba davaskvnaT, rom maswavlebels, mS-
oblebTan TanamSromlobiT, moqnili midgomebi unda gamoeyenebina, 
romlebSic gaTvaliswinebuli iqneboda mSobelTa religiuri da fi-
losofiuri kuTvnileba da mocemuli RonisZiebis tipi. sasamarTlo 
gansakuTrebiT aRniSnavs, rom garkveuli RonisZiebebisTvis, maga-
liTad, rogoricaa, locvebi, himnTa mRera, saeklesio msaxureba da 
saskolo warmodgenebi, SeTavazebuli iyo monawileobis daswrebiT 
Canacvleba, rac miznad isaxavda codnis gadacemis interesis dacvas 
programis Sesabamisad; ganTavisufleba exeboda TviT RonisZiebas 
da ara am RonisZiebis meSveobiT gadacemul codnas (ix. zemoT, pun-
qti 48). Tumca, sasamarTlos azriT, RonisZiebasa da codnas Soris 
es gansxvaveba sirTules qmnis ara mxolod praqtikuli ganxorcie-
lebis TvalsazrisiT, aramed agreTve akninebs nawilobriv ganTa-
visuflebis uflebis efeqtianobas. garda amisa, wminda praqtikul 
doneze, mSoblebs SesaZloa gauWirdeT gadawyviton daakisron Tu 
ara maswavlebels zedmeti tvirTi diferencirebuli swavlebis  
moTxovniT (ix. zemoT, punqti 29).

100. zemoaRniSnulis fonze sasamarTlo askvnis, rom nawilobriv 
ganTavisuflebis sistemas SeeZlo mocemuli mSoblebisTvis mZime 
tvirTi daekisrebina maTi piradi cxovrebis arasasurveli gamJRavne-
bis TvalsazrisiT da rom konfliqtis mosalodnelobas SeeZlo maTze 
imgvari zemoqmedeba moexdina, rom mSoblebs ganTavisuflebis moTxo-
vna aRar waredginaT. zog SemTxvevaSi, gansakuTrebiT religiuri xasia-
Tis RonisZiebebTan mimarTebiT, diferencirebul swavlebas SeeZlo 
sagulisxmod Seemcirebina nawilobriv ganTavisuflebis farglebi. 
Znelia es miCneuli iqnes, rogorc Sesabamisi mSobelTa uflebisa, pati-
vi scen maT mrwamss, 1-li oqmis me-2 muxlis miznebisTvis, rogorc igi 
ganmartebulia konvenciis me-8 da me-9 muxlebis Suqze. am Tvalsazri-
siT, unda gvaxsovdes, rom konvencia Seqmnilia “ara Teoriuli da ilu-
zoruli, aramed praqtikuli da efeqtiani uflebebis uzrunvelsayo-
fad” (ix. ojalani TurqeTis winaaRmdeg [GC], #46221/99, §135, ECHR 2005‑).

101. rogorc mTavrobam ganacxada, ganmcxadebel mSoblebs 
SeeZloT TavianTi SvilebisTvis alternatiuli ganaTleba miecaT 
kerZo skolebSi, romlebsac ZiriTadad mopasuxe saxelmwifo afinan-
sebda, radgan kerZo skolebis dafuZnebasTan da maT funqcionire-
basTan dakavSirebuli xarjebis 85%-s saxelmwifo faravda. Tumca 
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sasamarTlos miaCnia, rom warmodgenil saqmeSi aseTi SesaZleblobis 
arseboba saxelmwifos ar aTavisuflebs valdebulebisgan uzrun-
velyos pluralizmi sajaro skolebSi, romlebic yvelasTvis Riaa. 

102. am fonze, Cveulebriv dawyebiT skolebsa da saSualo skole-
bis dabal klasebSi KRL sagnis SemoRebasTan dakavSirebuli mrava-
li misasalmebeli sakanonmdeblo miznis miuxedavad, ar Cans, rom 
mopasuxe saxelmwifom saTanadod izruna imisTvis, rom programiT 
gaTvaliswinebuli informaciisa da codnis gadacema momxdari-
yo obieqturi, kritikuli da pluralistuli gziT 1-li oqmis me-2 
muxlis miznebisTvis.

Sesabamisad, sasamarTlo askvnis, rom ganmcxadebeli mSoblebisT-
vis maTi Svilebis KRL sagnis swavlebisgan srulad ganTavisuflebis 
moTxovnaze uaris TqmiT warmoiSva 1-li oqmis me-2 muxlis darRveva. 

II. konvenciis me-14 muxlis savaraudo darRveva kon-
venciis me-8 da me-9 muxlTan da 1-li oqmis me-2 muxl-
Tan erTobliobaSi

103. ganmcxadeblebi aRniSnavdnen, rom nawilobriv ganTavisu-
flebis sistemam sirTuleebi Seuqmna mSoblebs da diskriminacia 
gamoiwvia. Aam sistemisgan gansxvavebiT, saerTo ganTavisuflebis 
adrindeli sistema da ganTavisuflebuli moswavleebisaTvis cxo-
vrebis filosofiis Sesaxeb arakonfesiuri, pluralistuli sagnis 
swavleba, daakmayofilebda rogorc skolis valdebulebebs, ise  
mSobelTa uflbas, rogorc es konvenciiTaa daculi.

104. mTavrobam sadavod miiCnia mSobelTa gancxadeba, rom KRL 
sagnis garkveuli elementebisgan ganTavisuflebis moTxovna 
(nawilobriv ganTavisufleba) diskriminaciis tolfasi iyo me-14 
muxlis darRveviT. 1998 wlis ganaTlebis aqtis debuleba ganTavi-
suflebis Sesaxeb aradiskriminaciulia. ganTavisufleba erTi da 
imave farglebSi SesaZlebeli iyo yvela mSoblisTvis, me-14 muxlis 
sityvebiT Tu vityviT, “ganurCevlad sqesis, rasis, kanis feris, 
enis, religiis, politikuri Tu sxva Sexedulebebis, erovnuli Tu 
socialuri warmoSobis ...”. ganTavisuflebis debuleba erTmaneTi-
sagan ar asxvavebda qristianebsa da araqristianebs. religiuri an 
eTikuri sakiTxebi SeiZleba warmoeSva sxva sagnebsac, rogoricaa, 
magaliTad, istoriis, musikis, fizikuri momzadebis da socialu-
ri kvlevebis gakveTilebi. 1998 wlis ganaTlebis aqtis 2-4 ganyofi-
lebaSi CarTuli ganTavisuflebis debuleba yvela sagans exeboda. 
mSobelTa azriT, am sagnebisgan mxolod nawilobriv ganTavisu-
flebis ufleba aseve diskriminaciuli iqneboda. mTavrobis azriT, 



136

folgero da sxvebi norvegiis winaaRmdeg

erTaderTi sicocxlisunariani sistema, rogorc am sagnebisTvis, 
ise KRL sagnisTvis, nawilobriv ganTavisuflebis uzrunvelyofa 
iyo. Tu es diskriminacias warmoadgenda, maSin me-14 muxli saval-
debulo ganaTlebis umravles nawils ganxorcielebis saSualebas 
ar miscemda. 

105. zemoaRniSnuli daskvnebis gaTvaliswinebiT (ix.zemoT, pun-
qti 96 da punqti 102), sasamarTlos saWirod ar miaCnia calke ganixi-
los konvenciis me-14 muxli konvenciis me-8 da me-9 muxlebTan da 
1–li oqmis me-2 muxlTan erTobliobaSi.

III. konvenciis 41-e muxlis gamoyeneba

106. konvenciis 41-e muxli adgens:

“Tu sasamarTlo daadgens, rom dairRva konvencia da misi oqmebi, 
xolo Sesabamisi maRali xelSemkvreli mxaris Sidasaxelmwifoebrivi 
samarTali darRvevis mxolod nawilobrivi gamosworebis SesaZleblo-
bas iZleva, saWiroebis SemTxvevaSi, sasamarTlo dazaralebul mxares 
samarTlian dakmayofilebas miakuTvnebs.”

aA. ziani

107. ganmcxadeblebi materialuri zianisTvis kompensacias ar 
iTxovdnen, magram iTxovdnen aramaterialuri zianis anazRaurebas, 
maT saqmeSi konvenciis darRvevis Sedegad miyenebuli gancdisa da 
sulieri tanjvisTvis, romlis odenoba sasamarTlos unda ganesazR-
vra sakuTari Sexedulebisamebr.

108. zemoaRniSnul moTxovnaze mTavrobas komentari ar gaukeTebia.
109. sasamarTlos mier darRvevis dadgenis Sedegebi scdeba am 

konkretuli saqmis farglebs, radgan dadgenili darRveva pirdapir 
momdinareobs sadavo samarTlebrivi CarCodan da ara misi ganxorcie-
lebis formidan. imis gaTvaliswinebiT, rom mopasuxe mTavrobam mzad-
yofna gamoTqva gadasinjos KRL sagani, sasamarTlo miiCnevs, rom mis 
mier 1-li oqmis me-2 muxlis darRvevis dadgena sakmarisia samarTliani 
dakmayofilebis mikuTvnebisTvis konvenciis 41-e muxlis miznebisTvis.

bB. xarjebi da gaweuli danaxarjebi

110. ganmcxadeblebi aseve iTxovdnen sasamarTlo xarjebis ana-
zRaurebas, jamSi 979,798 norvegiul kronas (daaxloebiT 117 000 
evro), Semdegi xarjebisTvis:
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(a) 308 558 norvegiul kronas Sidasaxelmwifo sasamarTloebSi 
gaweuli xarjebisTvis;

(b) 637 066 kronas advokatis mier sasamarTloSi 2002 wlidan 
2006 wlamde gaweuli samuSaos anazRaurebisTvis;

(c) 34 174 norvegiul kronas advokatis, konsultantebis da 
ganmcxadebelTa mgzavrobis xarjebisTvis, romlebic maT gaswies 
2006 wlis 6 dekembers strasburgSi saqmis ganxilvaze dasaswre-
bad.

zemoaRniSnuli Tanxebi moicavda damatebiTi Rirebulebis ga-
dasaxads (dRg). 

111. mTavrobas zemoaRniSnul moTxovnebTan dakavSirebiT pro-
testi ar gamouTqvams.

112. sasamarTlos precedentuli samarTlis Sesabamisad, ganmcxa-
debels ufleba aqvs aunazRauron xarjebi da gaweuli danaxarjebi im 
farglebis Sesabamisad, romelSic damtkicdeba, rom xarjebi iyo faqto-
brivi da aucilebli, xolo odenoba _ gonivruli. warmodgenil saqmeSi 
sasasamarTlo iTvaliswinebs mis xelT arsebul informacias da zemoaR-
niSnul kriteriumebs da gonivrulad miiCnevs mTlianad miakuTvnos (a) 
da (c) punqtebSi moTxovnili Tanxebi. Tumca (b) punqtTan dakavSirebiT 
sasamarTlo ixsenebs ganacxadis im nawilebs, romlebic dauSveblad 
gamocxadda da ar aris darwmunebuli, rom yvela xarji da gaweuli da-
naxarji aucilebeli iyo konvenciis darRvevis gamosasworeblad. mad 
gonivrulad miaCnia miakuTvnos jamSi 70 000 evro ganmcxadebelTa xar-
jebisa da gaweuli danaxarjebis anazRaurebisTvis (dRg-is CaTvliT). 

g. sauravi

113. sasamarTlos mizanSewonilad miaCnia, rom sauravi gani-
sazRvros evropis centraluri bankis zRvruli sasesxo ganakveTis 
odenobiT, romelsac unda daematos sami procentuli punqti.

aRniSnulis safuZvelze sasamarTlo

1. adgens cxra xmiT rvis winaaRmdeg, rom dairRva 1-li oqmis me-2 
muxli;

2. adgens erTxmad, rom saWiro ar aris ganxiluli iqnes ganmcxa-
debelTa saCivari konvenciis me-14 muxlis safuZvelze, kon-
venciis me-8 da me-9 muxlTan da 1-li oqmis me-2 muxlTan erTo-
bliobaSi;

3. adgens erTxmad, rom darRvevis dadgena TavisTavad sakmarisia 
ganmcxadeblisTvis samarTliani dakmayofilebis misakuTvne-
blad aramaterialuri zianisTvis; 



138

folgero da sxvebi norvegiis winaaRmdeg

4. adgens erTxmad: 
(a) rom mopasuxe saxelmwifom ganmcxadeblebs erToblivad 

sami Tvis vadaSi unda gadauxados 70 000 evro (samocda aTi aTa-
si) xarjebisTvis da gaweuli danaxarjebisTvis, konvertirebuli 
mopasuxe saxelmwifos erovnul valutaSi, angariSsworebis dRes 
arebuli kursiT;

(b) rom zemoaRniSnuli sami Tvis gasvlis Semdeg saboloo an-
gariSsworebamde zemoxsenebul Tanxas sajarimo periodis ganma-
vlobaSi daericxeba ubralo procentebi evropis centraluri 
bankis zRvruli sasesxo ganakveTis toli ganakveTiT, romelsac 
daemateba sami procentuli punqti;
 
5. uaryofs ganmcxadebelTa danarCen moTxovnebs samarTlian 

dakmayofilebasTan dakavSirebiT

Sesrulebulia inglisur enaze da gacxadebulia sajaro sxdomaze 
adamianis uflebaTa SenobaSi, strasburgSi, 2007 wlis 29 dekembers, 
sasamarTlos debulebis 77-e wesis me-2 da me-3 punqtebis Sesabamisad.

vinsent bergeri    Jan-pol kosta
 iuriskonsulti     Tavmjdomare 

konvenciis 45-e muxlis me-2 punqtisa da sasamarTlos reglamen-
tis 74-e wesis me-2 punqtis Sesabamisad, am gadawyvetilebas Tan erT-
vis Semdeg mosamarTleTa mosazrebebi:

(a) b-ni zupanCiCis da b-ni borego boregos calke azri; 
(b) b-ni vildhaberis, b-ni lorenzenis, b-ni birsanis, b-ni kovle-

ris, q-ni steineris, b-ni borego boregos, b-ni hajievis da b-ni ieben-
sis erToblivi gansxvavebuli azri.

inicialebi:

j.- p.k.
v.b.
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mosamarTleebis _ zupanCiCis da borego boregos  
calke azri

Cven vwuxvarT, rom didma palatam es ganacxadi dauSveblad ar ga-
moacxada da rom pirveli seqciis 2006 wlis 14 Tebervlis dadgeni-
leba ar gadaisinja konvenciis 35-emuxlis me-2 punqti (b) qvepunqtis 
Sesabamisad.

Cveni azriT, es ganacxadi dauSvebelia da did palatas SeeZlo, da, 
kidec unda gamoecxadebina igi dauSveblad.

1. did palatas SeeZlo ganacxadi dauSveblad gamoecxadebina

konvenciis 35-e muxlis me-4 punqti adgens, rom “sasamarTlo 
ukuagdebs nebismier ganacxads, romelsac igi miiCnevs dauSveblad 
am muxlis safuZvelze. amis ufleba mas aqvs samarTalwarmoebis ne-
bismier stadiaze”. am debulebis safuZvelze, mas Semdeg rac igi 
palatam miiRo, ganacxadi dauSveblad gamocxadda (hobsi, riCardi, 
uelSi da gini gaerTianebuli samefos winaaRmdeg, ##63684/00, 63475/00, 
63484/00 da 63468/00, 2006wlis 14 noemberi). saqmeSi mihailesku rumi-
neTis winaaRmdeg ((dec), #32913/96, 2004 wlis 22 ivnisi), sasamarTlom 
aseve gadasinja adre miRebuli dadgenileba dasaSvebobis Sesaxeb, 
miuxedavad imisa, rom mTavrobas dauSveblobasTan dakavSirebiT sa-
Civari procesis saTanado etapze ar wamouyenebia. 

didma palatam adre gamoacxada, rom mas SeuZlia gadasinjos pala-
tis mier miRebuli dadgenileba dasaSvebobis Sesaxeb, Tu did palatas 
mimarTaven konvenciis 43-e muxlis safuZvelze, imis miuxedavad, mTa-
vroba procesis saTanado etapze daayenebs (azinasi kviprosis winaaRm-
deg [GC], #56679/00, §32, CEDH 2004‑III) Tu ara (blejiCi xorvatiis winaaR-
mdeg [GC], #59532/00, §65, CEDH 2006‑) saCivars dauSveblobis Sesaxeb.

blejiCis saqmis gadawyvetilebis Sesabamisad, did palatas 
SeuZlia sakuTari SuamdgomlobiT xelaxla ganixilos mis kompeten-
ciaSi Semavali sakiTxebi, miuxedavad imisa, mTavrobam waradgina Tu 
ara saCivari dauSveblobis Sesaxeb. ra Tqma unda, sasamarTlom unda 
gaiTvaliswinos daumTavrebeli saerTaSoriso procesi.

unda gvaxsovdes, rom warmodgenil saqmeSi, daumTavrebeli saer-
TaSoriso procesis gaTvaliswinebiT, mesame palatam gadawyvita “es 
sakiTxi gansaxilvelad samomavlod gadaedo, ganmcxadebelTa saCi-
vrebis arsebiTi mxaris ganxilvasTan erTad” (2004 wlis 26 oqtom-
bris dadgenileba). Semdgom saqme gadaeca pirvel seqcias, romelmac 
2006 wlis 14 Tebervals daadgina, rom “ukugdebuli unda iqnes mTa-
vrobis moTxovna sasamarTlosadmi ganacxadis dauSveblad gamocxa-
debis Sesaxeb 35-e muxlis me-2 punqtis (b) qvepunqtis safuZvelze”.
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2. did palatas ganacxadi dauSveblad unda gamoecxadebina

rac Seexeba saqmis farglebs Sidasaxelmwifo sasamarTloebSi, 
aq iyo erTi saqme: “ganmcxadebelTa saCivrebi KRL sagnisgan sru-
lad ganTavisuflebis Sesaxeb ganxiluli iqna erT saqmed, sxva oTxi 
mSoblis saCivrebTan erTad. uzenaesi sasamarTlosa da qvemdgomi 
sasamarTloebis winaSe yvela mosarCeles erTi da igive advokati 
warmoadgenda da yvela maTganma identuri saCivrebi waradgina. 
advokatma yvela mxaris saxeliT erTaderTi martivi prezentacia 
gaakeTa da arc ucdia sxvadasxva mxaris saqme individualurad ga-
moekveTa. Sesabamisad, Sidasaxelmwifo sasamarTloebma saCivrebi 
ganixiles rogorc erTi da gadawyvetilebebic erT saqmeze mii-
Res, romlebSic yvela mosarCelis moTxovnebi mTlianobaSi iyo  
ganxiluli” (2006 wlis 14 Tebervlis dadgenileba).

saqmis adgilobriv organoebSi ganxilvis Semdeg, 2000 wlis 15 
Tebervals, saqme adamianis uflebaTa evropul sasamarTloSi Sei-
tanes. erTi Tvisa da aTi dRis Semdeg saqme warudgines adamianis 
uflebaTa komitets JenevaSi. “warmomadgenlobiTi institute-
bisadmi gadacemuli saCivrebi arsebiTad erTsa da imave sakiTxebs 
exeboda... maTi saCivrebis ZiriTadi nawili erTi da igive iyo, si-
tyvasityviT gameorebuli” (2006 wlis 14 Tebervlis dadgenileba).

mokled, Sidasaxelmwifo procesebze Svidi ojaxi erT jgufad 
iyo gaerTianebuli, romelTa safuZvelzedac uzenaesma sasamarT-
lom erTi gadawyvetileba miiRo. Tumca, miuxedavad imisa, rom Si-
dasaxelmwifo sasamarTloebSi maT erToblivi ganacxadi Seitanes, 
am ojaxTagan samma peticia Seitana adaminis uflebaTa evropul sa-
samarTloSi, xolo oTxma _ adamianis uflebaa komitetSi, JenevaSi.

adamianis uflebaTa komitetma 2004 wlis noemberSi peticia mii-
Ro, radgan “avtorebma uCvenes, rom isini gansxvavdebian mSobelTa 
im sami wyvilisagan, romlebsac adamianis uflebaTa evropul sa-
samarTloSi hqonda Setanili saCivari”. 

adamianis uflebaTa evropulma sasamarTlom 2006 wlis Teber-
valSi daadgina, rom “strasburgSi konveciis safuZvelze Semota-
nil saCivarsa da JenevaSi gaeros paqtis safuZvelze Setanil saCi-
vars Soris arsebuli saerTo maxasiaTeblebis miuxedavad”, ojaxTa 
or jgufs Soris piradi identuroba ar arsebobda da, aqedan gamom-
dinare, man ukuagdo mTavrobis moTxovna ganacxadis dauSveblad 
gamocxadebis Sesaxeb. 

konvenciis 35-e muxlis me-2 punqtis (b) qvepunqti da gaeros 
paqtis fakultaturi oqmis me-5 muxlis me-2 punqti erTsa da ima-
ve mizans emsaxureba, kerZod, Tavidan iqnes acilebuli “erTi da 
igive sakiTxisTvis” ori sxvadasxva saerTaSoriso organos mier  
gansxvavebuli an urTierTsawinaaRmdego ganmartebis micema.

saqmeSi sereseda martini da sxvebi espaneTis winaaRmdeg 
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(#16358/90), adamianis uflebaTa yofilma evropulma komisiam ga-
nacxadi dauSveblad gamoacxada Semdegi safuZvliT: “miuxedavad 
imisa, rom formaluri msjelobiT, 23 individualuri ganmcxadebe-
li ar aris momCivani, romlebmac ganacxadi Seitanes Sromis saer-
TaSoriso organizaciaSi, ... mxareebi ZiriTadad SeiZleba identu-
rad iqnen ganxiluli”.

saerTaSoriso organoebi ixilaven Sidasaxelmwifo procesebze 
miRebul dadgenilebebs, romlebSic nebismieri mxare (mosarCele 
an braldebuli) SeiZleba iyos individualuri piri an pirTa jgu-
fi. rogorc adamianis uflebaTa komitetma (adamianis uflebaTa 
evropuli sasamarTlos winaswari dadgenilebis gareSe), ise ada-
mianis uflebaTaA evropulma sasamarTlom (romlisTvisac cnobili 
iyo adamianis uflebaTa komitetis dadgenileba) daaskvnes, rom 
mTavari sakiTxs ar warmoadgenda Sidasaxelmwifo procesi iyo Tu 
ara erTi, an erTi gadawyvetileba ganixila orma sxvadasxva saer-
TaSoriso organom, an is, rom or organoSi wardgenili faqtebi 
iyo Tu ara identuri. Aara. realurad saqme mdgomareobda Semdeg-
Si _ radgan ganmcxadeblebi warmoadgendnen individualur pirTa 
jgufs, zogma maTganma arCia adamianis uflebaTa komitetSi Seeta-
na peticia, xolo zogma maTganma adamianis uflebaTa evropul sa-
samarTloSi Seitana ganacxadi. mokled rom vTqvaT, erTi da igive 
mxaris sxvadasxva ganmcxadebelma sxvadasxva saerTaSoriso orga-
nos mimarTa. 

dauSvebel saerTaSoriso samarTalwarmoebas adgili aqvs, Tu 
saqme exeba “erTsa da imave sakiTxs”, “erTsa da imave ganaCens”, “erT-
sa da imave saCivars”, “erTsa da imave mxares” da a.S. warmodgenil 
saqmeSi, umravlesobis mier micemuli ganmartebis Sesabamisad, 
dauSvebeli saerTaSoriso samarTalwarmoeba wyvets arsebobas, 
rodesac Tavdapirveli jgufidan sxvadasxva individualuri piri 
gadawyvets or jgufad gaiyos da erTi da igive sakiTxi gansaxil-
velad or sxvadasxva saerTaSoriso organoSi waradginos. miuxe-
davad amisa, arsebobs urTierTsawinaaRmdego dadgenilebaTa ris-
ki, romlebidanac warmoiSoba saerTaSoriso samarTalwarmoebis 
dauSvebloba. Ees aris magaliTi imisa, risi Tavidan acilebasac cdi-
lobda konvencia da fakultaturi oqmi. samwuxarod, kompetentu-
ri saerTaSoriso organoebis Semdgomi ganmartebebiT es Tavdapir-
veli arsi daikarga.

sasamarTlos gadawyvetilebam, romelic cxra xmiT miiRes rvis 
winaaRmdeg, SesaZloa gvafiqrebinos, rom dauSvebeli saerTaSori-
so samarTalwarmoebidan gamonaklisi daimarxa, maSinac ki _ rao-
den winaaRmdegobrivadac ar unda mogveCvenos _ rodesac warmod-
genil saqmeSi igi sakmaod janmrTelad gamoiyureba. Ees samwuxaroa. 
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mosamarTleebis _ vildhaberis, lorenzenis, 
birsanis, kovleris, steineris, borego boregos, 
hajievis da iebensis erToblivi gansxvavebuli azri

Cven ar viziarebT umravlesobis mier zemoT gamoxatul mosazre-
bas, rom warmodgenil saqmeSi dairRva 1-li oqmis me-2 muxli. Cven 
amisTvis Semdegi safuZvlebi gvaqvs.

upirveles yovlisa, saWiroa ganisazRvros saqmis farglebi sa-
samarTlos winaSe. 2004 wlis 26 oqtombers sasamarTlom bavSvTa mi-
marT ganacxadi dauSveblad gamoacxada, aseve dauSveblad gamoacxa-
da mSobelTa saCivari KRL sagnisgan nawilobriv ganTavisuflebis 
SesaZleblobisa da modalurobis Sesaxeb. dadgenilebebi dauSveblo-
bis Sesaxeb daefuZna Sidasaxelmwifo samarTlebrivi dacvis saSua-
lebaTa amouwuraobas, radgan Sidasaxelmwifo samarTalwarmoebaSi 
bavSvebi mxareebs ar warmoadgendnen, xolo ganmcxadebel mSobelTa 
sarCeli da maTi apelacia uzenaes sasamarTloSi mimarTuli iyo zo-
gadad KRL sagnisa da misi ganxorcielebis winaaRmdeg, aseve sagnisgan 
srulad ganTavisuflebis SesaZleblobis ararsebobis winaaRmdeg. 

aqedan gamomdinare, sasamarTlos winaSe warmodgenili saqmis 
farglebi ufro viwroa, vidre im saqmisa, romlis arsebiTi mxarec 
gaeros komitetma paralelurad ganixila da romelic Setanili iyo 
mSobelTa sxva wyvilebis da maTi Svilebis mier, romlebic imave Si-
dasaxelmwifo samarTalwarmoebis mxareebi iyvnen. Kkomitetma saqme 
mTlianobaSi dasaSvebad gamoacxada da Seiswavla ara mxolod bavS-
vebTan dakavSirebuli konkretuli situacia, aramed aseve nawilo-
briv ganTavisuflebasTan dakavSirebuli saCivari (ix. gadawyveti-
lebis punqtebi 43-45). aqedan gamomdinare, Cveni daskvnebi ar unda 
iqnes ganxiluli, rogorc sawinaaRmdego, gaeros komitetis mier 
sxva saqmeze miRebuli daskvnebisa.

rogorc dasaSvebobis Sesaxeb 2006 wlis 14 Tebervlis dadgenile-
baSia miTiTebuli, saqmis farglebis SezRudvebi, romlebic momdi-
nareobs dauSveblobis Sesaxeb 2004 wlis 26 oqtombris dadgenilebi-
dan, sasamarTlos xels ar uSlis srulad ganTavisuflebisgan uaris 
Tqmis gamo warmodgenili saCivris ganixilvisas Seiswavlos nawilo-
briv ganTavisuflebis sqemis zogadi aspeqtebi. Tumca, es ar iqnebo-
da saqmis SezRuduli farglebis Sesabamisi, rogorc zemoT ganvmar-
teT, Tu sasamarTlo nawilobriv ganTavisuflebis sqemis Seswavlas 
daiwyebda, an Tundac imis garkvevas, rogor muSaobs igi praqtikaSi. 
Cveni azriT, sasamarTlos umravlesobam gadaabija saqmis farglebs, 
rodesac ganixila nawilobriv ganTavisuflebis sqema da misi muSao-
bis detalebi (ix. gadawyvetilebis punqtebi 97-100). sasamarTlos 
winaSe warmodgenili saqme aSkarad exeba zogadad KRL sagans, nawi-
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lobriv ganTavisuflebis SesaZleblobiT, magram ara srulad ganTa-
visuflebis sakiTxs. es emTxveva uzenaes sasamarTloSi wardgenil 
sakiTxs. Sesabamisad, Cveni Seswavla ar Seexeba ganmcxadebelTa ar-
gumentebs saxelmZRvaneloTa Sesaxeb, romlebic savaldebulos ar 
iyo maswavlebleisTvis da sxvadasxva saswavlo saSualebaTa Soris 
mxolod erT-erTs warmoadgenda.

Cveni azriT, saqmis gansaxilvelad ormagi midgomaa saWiro, ker-
Zod, norvegiis Tanamedrove sazogadoebis moTxovnaTa Suqze da 
misi istoriuli monacemebis fonze. erTi mxriv, norvegiis moqala-
qeTa Soris sxvadasxva eTnosisa da religiuri mrwamsis mqone moqa-
laqeTa raodenobis zrda CarTulobis RonisZiebebs moiTxovs, sa-
dac gaTvaliswinebuli iqneba skolebSi religiisa da eTikis saerTo 
swavleba. Mmeore mxriv, programis SemuSavebisas ar SeiZleba gaTva-
liswinebuli ar iqnes norvegiis mravalsaukunovani istoria. norve-
giaSi qristianobas xangrZlivi istoria aqvs, rogorc religias da 
rogorc saskolo sagansac (ix. gadawyvetilebis me-9 da me-10 punqte-
bi). Ees aspeqti unda aisaxos programaSi, romelic imavdroulad unda 
iyos CarTulobaze orientirebuli da farTo. 

konstituciis me-2 muxlis 1-li punqti religiis Tavisufle-
bas uzrunvelyofs, magram me-2 punqti acxadebs, rom saxelmwi-
fos oficialuri religia evangelistur-luTeranuli religiaa. 
Mmosaxleobis aranakleb 86% saxelmwifo eklesias miekuTvneba 
(ix. gadawyvetilebis me-9 punqti). Ggarda amisa, meore punqti bavS-
vTa Sesabamisad ganaTlebis valdebulebas adgens. Tumca mas ukve 
aRar axlavs raime sanqcia da dReisaTvis samarTlebriv doqtrin-
aSi samarTlebriv valdebulebad aRar ganixileba (ix. jos adene-
si da arne flifleti, Statsforfatningen i Norge, me-10 gamocema, 2006,
gv. 391-392).

umravlesobisagan gansxvavebiT, vinc es pozicia ar daikava, Cven 
saWirod migvaCnia ganvixiloT, SeuZlia Tu ara konstituciis me-2 
muxlis meore winadadebas warmoSvas sakiTxi 1-li oqmis me-2 muxlis 
an konvenciis me-9 muxlis safuZvelze. Cveni azriT, ara. Aam gaTva-
liswinebuli pluralizmis cnebam demokratiulad arCeul poli-
tikur umravlesobas xeli ar unda SeuSalos oficialurad aRiaros 
konkretuli religiis dominireba da igi saxelmwifo dafinanse-
bas, regulirebasa da kontrols dauqvemdebaros. erTi religiu-
ri konfesiisTvis gansakuTrebuli saxelmwifo statusis miniWeba 
TavisTavad ar gamoricxavs saxelmwifos mxridan mSobelTa reli-
giuri da filosofiuri mrwamsis pativiscemas maTi Svilebis ganaT-
lebis uzrunvelyofisas da igi arc azris, sindisisa da religiis 
Tavisuflebis ganxorcielebas ar uSlis xels. 

ganmcxadebelTa argumentebma Cven ver dagvarwmuna, rom 2-4(3) 
ganyofilebaSi miTiTeba imaze, rom 1-2(1) ganyofilebis qristianu-
li miznis debuleba swavlebis amosaval wertilad unda iqces, sa-
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gans mtkice qristianul sayrdens uqmnis. rogorc bolo debulebis 
formulirebidan naTlad Cans, “bavSvTa qristianul da moralur 
aRzrdaSi daxmarebis gaweva” SesaZlebeli iyo mxolod mSoblebTan 
“SeTanxmebiTa da TanamSromlobiT” (ix. gadawyvetilebis 22-e pun-
qti). debuleba raime gamonakliss ar awesebda wina punqtSi Camoya-
libebuli wesidan, rom KRL sagani Cveulebrivi saskolo sagani iyo, 
romelic qadagebis saxiT ar unda iswavlebodes. igi moiTxovs, rom 
maswavlebelma yvela gansxvavebuli religia da filosofia maTi 
konkretuli maxasiaTeblebis safuZvelze unda warmoadginos da 
sxvadasxva Temis swavlebisas erTi da igive pedagogiuri meTodebi 
unda gamoiyenos. Ees principebi programis yvela aspeqts exeba, loc-
vis, fsalmunebis, religiuri teqstebis zepirad Seswavlis da reli-
giuri xasiaTis piesebSi monawileobis miRebis CaTvliT. 

miuxedavad imisa, rom programaSi qristianobas meti nawili hqon-
da daTmobili, vidre msoflios sxva religiebsa da filosofiebs, 
unda aRiniSnos, rom es ukanaskneli msoflio religiebisa da filo-
sofiaTa farTo speqtrs moicavda da sagnis naxevars, an SesaZloa 
met nawilsac Seadgenda (ix. gadawyvetilebis 23-e punqti). Cven mizezs 
ver vxedavT eWvqveS davayenoT, rom (i)-dan (iii)-mde punqtebSi Camoya-
libebuli miznebi, romlebic qristianobis da msoflios sxva reli-
giebisa da filosofiaTa Sesaxeb codnis gadacemas exeba, emsaxure-
boda Semdgom mizans, romelic (v) punqtSi iyo Camoyalibebuli: xe;s 
iwyobs sxvadasxva rwmenisa da Sexedulebis mqone adamianTa Soris 
urTierTgagebis, pativiscemisa da dialogis Camoyalibebis SesaZle-
blobaTa ganmtkicebas (iqve). cneba codnasTan erTad xazgasmulia 
urTierTgageba, urTierTpativiscema da kulturaTaSorisi dialogi.

garda amisa, xazgasmiT unda aRiniSnos, rom (iv) punqtSi mocemuli 
mizani _ “xels uwyobs qristianuli da humanisturi Rirebulebis 
gacnobierebasa da pativiscemas” _ ara mxolod qristianul, ara-
med aseve humanistur Rirebulebebs moicavs. es ra Tqma unda asaxu-
li iyo programaSi, romelmac I_VII klasebis amocanad Camoayaliba 
“ganviTareba da moraluri gacnobiereba”, sadac I_IV klasebisTvis 
ganixileboda “me da sxvebi”, V_VII klasebisTvis “Rirebulebebi da 
arCevani”, xolo VIII_X klasebisTvis _ “adamianis filosofiuri 
ganmarteba _ Rirebulebebi da normebi”. 

am fonze Cven ar migvaCnia, rom samarTlebrivi CarCo xarisxobriv 
gansxvavebebs iTvaliswinebda qristianobis swavlebisTvis sxva reli-
giebTan da filosofiebTan SedarebiT. is faqti, rom qristianobas 
prioriteti hqonda miniWebuli, WeSmaritebas Seesabameba mxolod 
KRL saganSi sxvadasxva religiisa da sxva elementebis raodenobriv 
maxasiaTebelTan mimarTebiT. garda amisa, mniSvnelovania aRiniSnos, 
rom qristianoba norvegiisTvis mxolod saxelmwifo religia rodia. 
igi norvegiis istoriis umniSvnelovanes nawils qmnis. Cveni azriT, 
KRL sagani naTlad akmayofilebda xelSemkvreli saxelmwifosTvis 
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1-li oqmis me-2 muxliT miniWebul kompetencias (ix. miTiTeba saqmidan 
kieldseni, busk madseni da pederseni, §53; punqti 84 (g)). 

garda amisa, Cven ar veTanxmebiT, rom nawilobriv ganTavisufle-
bis sqema svadasxva daskvnis gakeTebis saSualebas iZleva. piriqiT, 
KRL sagnisgan nawilobriv ganTavisuflebis saSualeba iTvaliswinebs 
im mSobelTa moToxvnebs, romlebic qristianobisagan gansxvavebul 
religias miekuTvnebian, an saerTod arc erTs ar miekuTvnebian. 2-4(4) 
ganyofilebis safuZvelze, “moswavle, mocemul skolaSi mSoblis we-
rilobiTi Setyobinebis wardgenis Semdeg, Tavisufldeba swavlebis 
im elementebisgan, romlebic, maTi sakuTari religiisa Tu cxovrebis 
filosofiis TvalsazrisiT, ganixileba, rogorc tolfasi sxva reli-
giis aRmsareblobisa an cxovrebis sxva filosofiis mimdevrobisa”. 

Cveni azriT, aragonivruli ar iyo varaudi imisa, rom mSoblebi, 
romlebsac ganTavisuflebis survili eqnebodaT, saTanado nabi-
jebs gadadgamdnen sagnis Sinaarsis gacnobis mizniT. arc dasabu-
Tebis moTxovnaSia raime uCveulo an Tavsmoxveuli. uCveulo na-
mdvilad ar aris, rom zogadi valdebulebisgan ganTavisuflebis 
mopovebis Ziebisas, moqalaqeebs, xelisuflebasTan urTierTobi-
sas, sxvadasxva saxis informaciis miwodebas sTxoven, mgrZnobiare 
saxis piradi informaciis CaTvliT. is faqti, rom aseT SesaZleb-
lobas ufro xSirad xels uwyoben garkveuli jgufebi, TavisTavad 
ar niSnavs, rom ganTavisuflebis sqema TviTneburia. Aam SemTxvevaSi, 
iseTi RonisZiebebisgan gasaTavisuflebad, rogoricaa, locvebi, 
fsalmebi, religiuri teqstebis dazepireba da religiuri xasia-
Tis piesebSi monawileoba, mSobelTa SetyobinebaSi dasabuTebis 
wardgenas ar moiTxovda. dasabuTeba saWiro iyo im SemTxvevaSi, 
rodesac moTxovna programis sxva aspeqtebs exeboda, magram mas 
erTaderTi mizani hqonda, kerZod, skolas saSualeba hqonoda See-
fasebina, iyo Tu ara marTlac gonivruli mSobelTa Sexeduleba, 
rom swavleba iyo sxva religiis praqtikisa da cxovrebis sxva fi-
losofiis mimdevrobis tolfasi. Ees ar iyo Tanabari moTxovnisa, 
romlis Tanaxmadac mSoblebs TavinTi mrwamsi unda gaemJRavne-
binaT. amasTan dakavSirebiT unda gvaxsovdes, rom 1-li oqmis me-2 
muxlis safuZvelze sakiTxi mdgomareobs imaSi, swavleba aris Tu 
ara mSobelTa “mrwamsis” sawinaaRmdego, xolo es termini ar aris 
“mosazrebis” an “ideis” sinonimi, magram aRniSnavs Sexedulebebs, 
romlebic aRwevs damajereblobis, seriozulobis, erTianobisa da  
mniSvnelobis garkveul dones (ix. valsamisis saqme, cit.zemoT, §25). 

am msjelobaTa fonze, Cven ar migvaCnia, rom nawilobriv ganTa-
visuflebis sqema gadaWarbebul an aragonivrul tvirTs akisreb-
da mSoblebs, romlebic ganTavisuflebas iTxovdnen, da arRvevda 
mopasuxe saxelmwifos Sefasebis farglebs 1-li oqmis me-2 muxlis 
safuZvelze, rogorc es ganmartebulia konvenciis me-8 da me-9 
muxlebis fonze.
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garda amisa, arsebobda garkveuli meqanizmebi mSobelTa nawilo-
briv ganTavisuflebis moTxovnaTa dasacavad skolis xelmZRvane-
lobis mier gadawyvetilebebis miRebisas. aseTi dadgenilebebis ga-
saCivreba SeiZleboda erovnuli ganaTlebis samsaxurSi, xolo sabo-
lood _ erovnul sasamarTlobSi (ix. gadawyvetilebis 48-e punqtSi 
citirebuli me-8 qvesaTauri). 

Cven aseve gaviTavaliswineT 2-4(4) ganyofilebis debuleba, rome-
lic gamoiyeneba nawilobriv ganTavisuflebis moTxvnis SemTxvevaSi, 
kerZod, “skola maqsimaluri ZalisxmeviT cdilobs sakiTxis gadawyve-
tas saskolo programsi farglebSi diferencirebuli swavlebis xel-
Sewyobis gziT” (ix. gadawyvetilebis 23-e punqti). Ddetaluri sqema, Tu 
rogor SeiZleba ganxorcieldes diferencirebuli swavleba, F‑03‑98 
cirkularul werilSia mocemuli, romelic uCvenebs, rom maswavle-
bels, mSoblebTan TanamSromlobiT, moqnili meTodebi unda gamoeye-
nebina, romlebic gaiTvaliswinebda mSobelTa religiur da filoso-
fiur kuTvnilebas da mocemuli RonisZiebis tips. Cven gansakuTrebiT 
mivuTiTebT ramdenime RonisZiebaze, magaliTad, locvebze, himnTa 
mReraze, eklesiis msaxurebaze da da saskolo warmodgenebze, romle-
bSic monawileoba mxolod daswrebiT SeiZleboda Canacvlebuliyo. 
aq idea imaSi mdgomareobda, rom daculi iqneboda codnis gadacemis 
interesi programis Sesabamisad, xolo ganTavisufleba dakavSire-
buli iyo RonisZiebasTan, da ara codnasTan, romelic am RonisZiebis  
meSveobiT gadaicemoda (ix. gadawyvetilebis 48-e punqti)... 

Cven ver vxedavT raime mizezs am sakiTxis eWvqveS dasayeneblad, 
romelic gonivrulobis sakiTxs ukavSirdeba da romelic ero-
vnuli Sefasebis farglebSia moqceuli programis dagegmvisa da 
SemuSavebis TvalsazrisiT.

Aam fonze Cven gvakmayofilebs, rom mopasuxe saxlemwifom, Tavi-
si valdebulebebis Sesrulebisas ganaTlebisa da swavlebis kon-
teqstSi, izruna imisTvis, rom KRL sagnis programaSi CarTuli in-
formaciisa da codnis gadacema momxdariyo obieqturi, kritikuli 
da pluralistuli gziT. Aar SeiZleba iTqvas, rom igi emsaxureboda 
indoqtrinaciis mizans, riTac ewinaaRmdegeboda mSobelTa ufle-
bas pativi ecaT maTi filosofiuri mrwamsisTvis da arRvevda 1-li 
oqmis me-2 muxliT gaTvaliswinebul SezRudvebs. 

Sesabamisad, KRL sagnisgan ganmcxadebel mSobelTa Svilebis sru-
lad ganTavisuflebaze uaris Tqma ar iwvevda 1-li oqmis me-2 muxlis 
darRvevas. 
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adamianis uflebaTa evropuli sasamarTlo

mesame seqcia

saqme galstiani somxeTis winaaRmdeg

CASE OF GALSTYAN v. ARMENIA

(ganacxadi #26986/03)

gadawyvetileba

strasburgi

2007 wlis 15 noemberi

saboloo

15/02/2008

es gadawyvetileba saboloo gaxdeba konvenciis 44-e muxlis me-2 
punqtiT gaTvaliswinebul SemTxvevebSi. igi SeiZleba daeqvemdeba-

ros redaqciuli xasiaTis Sesworebebs.
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adamianis uflebaTa evropuli sasamarTlo

saqmeze “galstiani somxeTis winaaRmdeg”,
(Galstyan v. Armenia)

adamianis uflebaTa evropuli sasamarTlos palatam (mesame seq-
cia) Semdegi SemadgenlobiT:

b-ni b.m. zupanCiCi, Tavmjdomare,
b-ni k. birsani,
q-ni e. fura-sandstromi,
q-ni a. giulimiani,
b-ni e. maieri,
b-ni devid Tor biorgvinsoni,
q-ni i. bero-lefevre, mosamarTleebi,
da b-ni s. quesada, seqciis mdivani,

moiTaTbira 2007 wlis 15 oqtombers da 

imave dRes miiRo Semdegi gadawyvetileba:
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procedura

1. saqme momdinareobs ganacxadidan (# 26986/03) somxeTis respu-
blikis winaaRmdeg, romelic sasamarTloSi Semotanilia adamianis 
uflebaTa da ZiriTad TavisuflebaTa dacvis evropuli konvenciis 
(“konvencia”) 34-e muxlis safuZvelze somxeTis moqalaqis, b-ni arSam 
galstianis (“ganmcxadebeli”) mier 2003 wlis 1 agvistos.

2. ganmcxadebels warmoadgenda b-ni n. egiazariani. somxeTis mTa-
vrobas (“mTavroba”) warmoadgenda misi agenti, b-ni g. kostaniani, 
somxeTis respublikis wrmomadgeneli adamianis uflebaTa evropul 
sasamarTloSi.

3. 2005 wlis 5 aprils sasamarTlom gadawyvita mTavrobisTvis See-
tyobinebina ganacxadis Sesaxeb. konvenciis 29-e muxlis me-3 punqtis 
safuZvelze man gadawyvita erTdroulad ganexila ganacxadis arse-
biTi mxare da misi dasaSveboba.
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faqtebi

I. saqmis garemoebebi

4. ganmcxadebeli daibada 1958 wels da cxovrobs erevanSi.
5. 2003 wels somxeTSi Catarda saprezidento arCevnebi, romlis 

pirveli turi Sedga 19 Tebervals. ganmcxadebeli arCevnebze iyo 
opoziciis mTavari kandidatis ndobiT aRWurvili piri (վստահված 
անձ). arCevnebis meore turis dros, romelic 5 marts gaimarTa, gan-
mcxadebeli iyo erT-erTi saolqo saarCevno komisiis wevri. arCevne-
bis Semdeg ganmcxadebeli monawileobda saprotesto gamosvlebSi, 
romlebic erevanSi gaimarTa opoziciuri partiebis mier.

6. ganmcxadebeli Cioda, xolo mTavroba ar uaryofda, rom apri-
lis dasawyisSi erevnis policiis centraluri ganyofilebis (ՀՀ 
ոստիկանության Երևան քաղաքի կենտրոնական բաժին)) policielebi mi-
vidnen ganmcxadeblis saxlSi, rodesac igi Sin ar imyofeboda. am ambis 
Setyobis Semdeg ganmcxadebeli policiis ganyofilebaSi mivida maTi vi-
zitis mizezis gasagebad. policiis ganyofilebaSi ganyofilebis ufro-
sis moadgilem mas ubrZana, monawileoba aRar mieRo demonstraciebSi.

7. 2003 wlis 7 aprils, 17:00 saaTze, erevnis centrSi Catarda de-
dis dRisadmi miZRvnili demonstracia. demonstrantebi Seikrib-
nen maStocis gamzirze, uZveles xelnawerTa kvleviTi institutis 
(Մատենադարան) gverdiT. rogorc Cans, demonstracia politikur 
xasiaTs atarebda, sadac akritikebdnen mTavrobas da saprezidento 
arCevnebis Catarebis formas.

8. ganmcxadebeli Cioda, xolo mTavroba ar uaryofda, rom de-
monstracia qalebis mier iyo organizebuli da masSi monawileobda 
daaxloebiT 30 000 adamiani, romelTa umravlesoba qali iyo. sagzao 
policiam demonstraciis dawyebamde SeaCera avtomobilTa moZrao-
ba gamziris Sesabamis monakveTze. Tavad ganmcxadebeli demonstra-
ciaSi monawileobas ar iRebda, radgan igi mamakacTa umravlesobas-
Tan erTad, romlebic gamziris orive mxares idgnen, garkveuli dis-
tanciidan adevnebda mas Tvals. maTi amocana iyo qalebis gamxneveba 
da SesaZlo provokaciebis Tavidan acileba.

9. rogorc ganmcxadebeli amtkicebs, daaxloebiT 17 saaTsa da 
30 wuTze igi Sin wavida. Sinisaken mimaval gzaze, demonstraciis 
adgilidan daaxloebiT 100-150 metrSi, mas miuaxlovda ori piri 
samoqalaqo tansacmliT, romlebmac policiis muSakis piradobis  
mowmobebi uCvenes da policiis centralur ganyofilebaSi waiyvanes.

10. policiis ganyofilebaSi, policiis oficrebma, romlebmac igi 
daakaves, ganmcxadeblis dakavebis oqmi Seadgines (արձանագրությաւն 
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բերման ենթարկելու մասին), sadac aRniSnuli iyo, rom ganmcxadebeli 
“daakaves daaxloebiT 17 saaTsa da 30 wuTze maStocis gamzirze, sa-
gzao moZraobis xelSeSlisaTvis da demonstraciis dros antisazo-
gadoebrivi qcevisTvis”. 

11. erT-erTma policielma, romelmac ganmcxadebeli daakava, 
policiis ganyofilebis ufross (ՀՀ ոստիկանության Երևան քաղաքի 
կենտրոնական բաժնի պետ) Semdegi Ppataki miswera:

“... 2003 wlis 7 aprils Cven vmorigeobdiT maStocis gamzirze, sadac gai-
marTa demonstracia, romelSic adamianTa didi raodenoba monawileobda. 
morigeobis dros Cven SevamCnieT erTi adamiani, romelic xels uSlida 
transportis moZraobas, antisazogadoebrivad iqceoda da sxvebsac mouwo-
debda misTvis miebaZaT. es adamiani miviyvaneT policiis ganyofilebaSi...”

12. ganmcxadebeli gaCxrikes, Tumca raime ukanono nivTi mas ar 
aRmoaCnda. Seadgines Sesabamisi oqmi.

13. policiis oficrebma ganmcxadebeli dakiTxes. ganmcxadebelma 
Cveneba misca werilobiT (արձանագրություն բացատրություն վերցնելու 
մասին), sadac aRniSnavda, rom igi demonstraciaSi monawileobas iReb-
da sami dRis win. 2003 wlis 7 aprilis Sesaxeb informaciis miRebis Sem-
deg igi am demonstraciazedac wavida. igi aseve acxadebda, rom man ori 
dRiT adre icoda demonstraciis Catarebis Sesaxeb da gadawyvetili 
hqonda masSi monawileobis miReba. ganmcxadebeli dasZenda, rom mas am 
demonstraciebis dros raime kanoni ar daurRvevia da arc daarRvevda. 
es Cveneba policiis oficrebma daxies, romlebmac ganacxades, rom igi 
melniT iyo dasvrili, da ganmcxadebels sTxoves, Tavidan daewera. ro-
desac man imave Cvenebis Tavidan wera daiwyo da is-is iyo unda daewera, 
rom mas raime aramarTlzomieri saqcieli ar Caudenia, policielebma 
igi gaaCeres da uTxres, rom rac dawera, sakmarisi iyo.

14. policiis oficrebma Seadgines oqmi administraciuli samarTalda-
rRvevis Sesaxeb (վարչական իրավախախտման արձանագրություն), sadac aR-
niSnuli iyo, rom ganmcxadebeli “monawileobda demonstraciaSi, romlis 
drosac daarRvia sazogadoebrivi wesrigi”. ganmcxadeblis qmedeba dakva-
lificirda adminsitraciul samarTaldarRvevaTa kodeqsis (Վարչական 
իրավախախտումների վերաբերյալ ՀՀ օրենսգիրք) 172-e muxliT, rogorc 
wvrilmani xulignoba. ganmcxadebelma am oqms xeli moawera. man aseve xeli 
moawera punqts, sadac naTqvami iyo, rom igi gaecno mis uflebebs adminis-
traciul samarTaldarRvevaTa kodeqsis 267-e muxlis safuZvelze, da 
punqts saTauriT – “saqmis gansazRvrasTan dakavSirebuli sxva saTanado 
informacia”, sadac man aseve daamata _ “ar msurs myavdes advokati”. 

15. ganmcxadebeli Cioda, rom Tavidan man oqmisTvis xelis moweraze 
uari ganacxada da advokati moiTxova. amis gamo igi policiis ganyofile-
baSi kidev xuTsaaTnaxevari amyofes. am xnis ganmavlobaSi policiis ofi-
crebi daJinebiT moiTxovdnen misgan, xeli moewera oqmisTvis da uari 
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eTqva advokatze. maT ganmcxadebels uTxres, rom aseT umniSvnelo saq-
meze advokati da misTvis fulis xarjva saWiro ar iyo. maT aseve uTxres, 
rom es saqme maTi zemdgomebis mier ukve gadawyvetili iyo, ase rom, ad-
vokati daxmarebis nacvlad zians ufro moutanda, radgan amis gamo mas 
policiis ganyofilebaSi yofna kidev garkveuli xniT mouwevda. meore 
mxriv, Tu is xels moawerda oqms da uars ityoda advokatze, mas dauyovne-
bliv waiyvandnen sasamarTloSi, sadac, uares SemTxvevaSi, mcire odeno-
bis jarimas daakisrebdnen da gauSvebdnen. ganmcxadebeli sabolood 
 danebda da oqmisTvis xelis mowerasa da advokatze uaris Tqmaze daTanxm-
da. imave dRes, 23:00 saaTze igi miiyvanes erevnis kentronisa da nork-mara-
Sis raionuli sasamarTlos mosamarTle ‘m’-sTan (Երևան քաղաքի Կենտրոն 
և Նորք-Մարաշ համայնքների առաջին ատյանի դատարան), romelmac 
saqme ganixila. 

16. mTavrobam es gancxadeba gaaprotesta. igi amtkicebda, rom gan-
mcxadebeli policiis ganyofilebaSi iyo ori saaTis ganmavlobaSi da 19 
saaTsa da 30 wuTze waiyvanes mosamarTle ‘m’-sTan. am periodSi policiis 
oficrebi mas uxsnidnen mis uflebas hyoloda advokati da urCevdnen es 
ufleba gamoeyenebina, risi gakeTebac man ar isurva. adminsitraciuli 
samarTaldarRvevis oqms ganmcxadebelma xeli nebayoflobiT moawera, 
yovelgvari winaaRmdegobis gareSe. garda amisa, ganmcxadebels raime 
sarCeli Tavisi uflebis dacvis mizniT ar Seutania, rogoricaa magali-
Tad, Suamdgomloba an sxva proceduruli uflebebi, romlebic adminis-
traciul samarTaldarRvevaTa kodeqsis 267-e muxliTaa garantirebu-
li, miuxedavad imisa, rom mas hqonda informacia am saSualebaTa Sesaxeb. 

17. policiis mier mosamarTle ‘m’-isTvis gadagzavnili ganmcxa-
deblis administraciuli saqmis masalebi Semdeg dokumentebs Sei-
cavda: (1) administraciuli samarTaldarRvevis oqmi; (2) policiis 
Ppataki; (3) ganmcxadeblis dakavebis oqmi; (4) ganmcxadeblis Cxrekis 
oqmi; da (5) ganmcxadeblis werilobiTi Cveneba. yvela es dokumenti, 
policiis patakis garda, ganmcxadeblis mier iyo xelmowerili.

18. mokle ganxilvis Semdeg mosamarTle ‘m’-m ganmcxadebels sami 
dRiT administraciuli patimroba miusaja administraciuli samar-
TaldarRvevis kodeqsis 172-e muxlis safuZvelze. mosamarTlis 
mTeli daskvna Semdegi winadadebiT iyo gamoxatuli:

“2003 wlis 7 aprils, daaxloebiT 17:00 saaTze ... maStocis gamzirze, 
[ganmcxadebelma] sxva pirTa jgufTan erTad, xeli SeuSala transportis 
moZraobas, daarRvia sazogadoebrivi wesrigi, rac gamoixata xmauriT da 
demonstraciis sxva monawileebsac mouwodebda ase moqceuliyvnen...”

19. dadgenilebaSi naTqvami iyo, rom misi gasaCivreba SeiZleboda 
sisxlis samarTlisa da samxedro saapelacio sasamarTlos Tavmjdo-
maresTan (ՀՀ քրեական և զինվորական գործերով վերաքննիչ դատարանի 
նախագահ). 
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20. sasamarTlos oqmidan gamomdinare, romelic xelnaweris saxi-
Taa Sedgenili, mosmena iyo sajaro, romelSic monawileobdnen mo-
samarTle, mdivani da ganmcxadebeli. mosamarTlem ganmcxadebels 
misi uflebebi ganumarta da acnoba, rom mas SeeZlo acileba mieca 
mosamarTlisa da mdivnisTvis. ganmcxadebels acilebis survili ar 
gamouTqvams. mosamarTlem waikiTxa policiis Suamdgomloba, ro-
melSic ganmcxadeblisaTvis administraciuli pasuxismgeblobis 
dakisrebas iTxovdnen. ganmcxadebeli ambobda, rom misTvis ucnob 
adamianTa jgufTan erTad gadaketa maStocis gamziris savali nawi-
li. man Tqva, rom iyo demonstracia da man gaakeTa is, rasac yvela 
akeTebda. igi xmaurobda, radgan yvela danarCeni adamiani imaves 
akeTebda, magram mas aravisTvis dauZalebia misTvis miebaZa. gan-
mcxadeblisTvis raime SekiTxva ar dausvamT. amis Semdeg mosamarT-
lem waikiTxa da ganixila policiis mier momzadebuli masalebi. 
ganmcxadebeli daeTanxma, rom man xeli moawera administraciuli 
samarTaldarRvevis oqms, magram uars acxadebda administraciuli 
pasuxismgeblobis dakisrebaze, radgan qmedeba, romelzedac bral-
deba iyo dafuZnebuli, masTan erTad mravalma sxva adamianmac Caidi-
na. mosamarTle saTaTbiro oTaxSi gavida, xolo dabrunebis Semdeg 
dadgenileba gamoacxada. mosmenis dro dafiqsirebuli ar iyo.

21. ganmcxadebeli Cioda, rom mTavrobas mkafiod ar uaruyvia, 
rom zemoxsenebuli oqmi yalbi ar iyo da igi Seadgines garkveuli 
momentis Semdeg, kanonierebis STabeWdilebis Seqmnis mizniT. sina-
mdvileSi sasamarTlos mdivani iq ar yofila da saqmis ganxilva ar 
CauweriaT. mosmena daaxloebiT xuT wuTs gagrZelda da igi Sedga 
mosamarTle ‘m’-is kabinetSi. ganmcxadebeli aseve aRniSnavda, rom 
oqmisagan gansxvavebiT, mosmenas eswreboda mosamarTle, ganmcxade-
beli da Tanmxlebi policieli. am ukanasknels, rogorc aseTi, pro-
cesSi monawileoba ar miuRia da misi funqcia mxolod gancxadeblis 
mosamarTlemde miyvaniT Semoifargla. mosamarTlem CamoTvala po-
liciis mier warmodgenili dokumentebi da ganmcxadebels hkiTxa 
– “ra ginda?”. “samarTlianoba da kanoniereba” – upasuxa ganmcxa-
debelma. mosamarTlem ganagrZo masalebis kiTxva da Tqva: “radgan 
Tqven gyavT sami Svili da Tqveni warsuli danaSauliT SebRaluli 
ar aris, me msubuq sasjels mogisjiT _ sami dRiT patimrobas”. pa-
suxad ganmcxadebeli Seecada saqmis garemoebebi warmoedgina, mo-
samarTles sTxovda gamoeZaxebina mowmeebi da moiTxovda advokats. 
mosamarTlem mdumared mousmina ganmcxadebels, xeli moawera ra-
Rac furclebs da ganmcxadebeli gauSva, ris Semdegac igi waiyvanes 
izolatorSi, sadac man sasjeli moixada.

22. 2003 wlis 14 aprils ganmcxadebelma mimarTa adgilobriv 
arasamTavrobo organizacias “22 Tebervali” («Փետրվարի 22» 
իրավապաշտպան կազմակերպություն). man zemoaRniSnuli movlenebis 
Sesaxeb detaluri informacia miawoda mas da daxmareba sTxova. igi, 
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inter alia, acxadebda, rom policiis oficrebi mas ubiZgebdnen xeli 
moewera dokumentisTvis, romelSic igi uars ambobda advokatze, da 
umtkicebdnen, rom mis saqmeSi advokati saWiro ar iyo.

23. 2003 wlis 28 aprils arasamTavrobo organizaciam ganmcxa-
deblis saxeliT saCivari Seitana generalur prokuraturaSi (ՀՀ 
գլխավոր դատախազ) da policiis oficrebisa da mosamarTle ‘m’-is 
mimarT sisxlissamarTlebrivi devnis dawyeba moiTxova. 

24. kentronisa da nork-maraSis raionuli sasamarTlos 2003 wlis 27 
maisis weriliT (Կենտրոն և Նորք-Մարաշ համայնքների դատախազ) ara-
samTavrobo organizacias acnobes, rom 2003 wlis 7 aprilis dadgenileba 
iyo saTanadod dasabuTebuli da protestis safuZvlebi ar arsebobda.

II. Sesabamisi Sidasaxelmwifo kanoni

a. somxeTis 1995 wlis konstitucia (2005 wels Setanil 
cvlilebebamde)

25. konstituciis Sesabamisi debulebebi acxadebs:

muxli 24
“yovel adamians aqvs azris gamoxatvis ufleba. dauSvebelia 

vinmes iZuleba uari Tqvas an Seicvalos sakuTari Sexeduleba. 
yovel adamians aqvs gamoxatvis Tavisufleba, informaciis da mo-
sazrebebis Tavisuflad miRebisa da gavrcelebis CaTvliT, nebis-
mieri sainformacio saSualebiT, sazRvrebis miuxedavad.”

muxli 26
“moqalaqeebs aqvT mSvidobiani Sekrebebis, mitingebis, procesie-

bisa da demonstraciebis gamarTvis ufleba, sajarod da uiaraRod.”

muxli 39
“yvelas aqvs misi darRveuli uflebebis aRdgenis ufle-

ba, aseve, mis mimarT wayenebuli sisxlis samarTlis bralde-
bis safuZvlianobis gamorkvevisas, misi saqmis samarTliani da 
saqveyno ganxilvis ufleba damoukidebeli da miukerZoebeli  
sasamarTlos mier, mxareTa Tanasworobis principis dacviT.”

muxli 40
“yvelas aqvs iuridiuli daxmarebis ufleba. ufasoÖÆiuri-

diuli daxmareba uzrunvelyofilia kanoniT gaTvaliswinebul 
SemTxvevebSi.
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yvelas aqvs ufleba, hyavdes advokati dakavebis, dapatimrebis 
an braldebis wayenebis momentidanve.”

muxli 44
“dauSvebelia konstituciis 23-27 muxlebiT garantirebul 

uflebaTa da TavisuflebaTa SezRudva, garda kanoniT gaTva-
liswinebuli SemTxvevebisa, romlebic aucilebelia saxelmwifo 
uSiSroebis an sazogadoebrivi usafrTxoebis interesebisTvis, 
sazogadoebrivi wesrigis, janmrTelobis an moralis dasaca-
vad, an sxvaTa uflebebis, Tavisuflebebis, pativisa da Rirsebis 
dasacavad.”

muxli 94
“sasamarTlo xelisuflebis damoukideblobas uzrunvelyo-

fs [somxeTis respublikis] prezidenti. igi xelmZRvanelobs ius-
ticiis sabWos.”

[muxli 94 da 94.1, 2005 wlis Sesworebis Semdeg
“sasamarTlos damoukideblobas uzrunvelyofs konstitucia 

da kanoni...
iusticiis sabWos SemdgenlobaSi Sedis cxra mosamarTle, 

romlebsac irCeven kanoniT dadgenili wesiT somxeTis mosamarT-
leTa saerTo krebaze faruli kenWisyriT, xuTi wlis vadiT da oTxi 
swavluli iuristi, romelTagan ors niSnavs prezidenti [somxe-
Tis], xolo ors – nacionaluri kreba. iusticiis sabWos sxdomebs 
Tavmjdomareobs sakascio sasamarTlos Tavmjdomare, romelsac 
xmis ufleba ara aqvs.”]

muxli 95
“iusticiis sabWo ..., iusticiis ministris winadadebiT, amza-

debs da prezidents dasamtkiceblad warudgens mosamarTleTa 
profesiuli Sesabamisobis da karieruli winsvlis yovelwliur 
nusxas, romlis safuZvelzec xorcieldeba daniSvna...”

muxli 96
“mosamarTlis Secvla dauSvebelia. igi Tanamdebobaze rCeba 65 

wlis asakamde.”

muxli 97
“marTlmsajulebis ganxorcielebisas, mosamarTle ... damou-

kidebelia da emorCileba mxolod kanons.”
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bB. 1985 wlis administraciul samarTaldarRvevaTa 
kodeqsi

26. qvemoT mocemulia administraciul samarTaldarRvevaTa 
kodeqsis Sesabamisi debulebebi, romlebic ZalaSi iyo saqmesTan  
dakavSirebul periodSi:

muxli 9: administraciuli samarTaldarRvevis cneba
“pirs administraciuli pasuxismgebloba ekisreba am kodeq-

siT gaTvaliswinebuli samarTaldarRvevebisTvis, Tu es darR-
vevebi TavianTi xasiaTiT kanonis Sesabamisad ar iwveven sisxlis 
samarTlis pasuxismgeblobas.”

muxli 22: administraciuli saxdelis miznebi
“administraciuli saxdeli aris pasuxismgeblobis zoma, romelic 

gamoiyeneba administraciuli samarTaldamrRvevis Camdenis aRsazr-
delad sabWoTa kanonebis dacvis, socialisturi cxovrebis wesebis 
pativiscemis suliskveTebiT, agreTve rogorc TviT samarTaldam-
rRvevis, ise sxva pirTa mier axali samarTaldarRvevis Cadenis aci-
lebis mizniT.”

muxli 23: administraciul saxdelTa saxeebi 
[debulebebi “gamasworebeli samuSaoebi” da “administraciu-

li patimroba” 2005 wlis 16 dekembris Semdeg ZalaSi aRar aris]
“administraciul samarTaldarRvevaTa CadenisTvis SeiZleba 

[inter alia] gamoyenebuli iqnes Semdegi administraciuli saxdele-
bi:... (2) jarima; ... (6) gamasworebeli samuSaoebi; (7) administraciuli 
patimroba.”

muxli 31: administraciuli patimroba [ZalaSi aRar aris 2005 
wlis 16 dekembridan]

“administraciuli patimroba dadgindeba da gamoiyeneba mxo-
lod gamonaklis SemTxvevebSi calkeul saxeobaTa administra-
ciuli samarTaldarRvevebisTvis TxuTmet dRemde vadiT. admi-
nistraciul patimrobas Seufardebs sasamarTlo (mosamarTle).”

muxli 172: wvrilmani xulignoba [ZalaSi aRar aris 2005 wlis 16 
dekembridan]

“wvrilmani xulignoba, anu sazogadoebriv adgilebSi ucenzu-
ro lanZRva-gineba, moqalaqeebze Seuracxmyofeli gadakideba da 
sxva amgvari moqmedeba, romelic arRvevs sazogadoebriv wesrigs 
da moqalaqeTa simSvides, gamoiwvevs dajarimebas Sromis ana-
zRaurebis 150%-dan sam minimalur odenobamde an gamasworebel 
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samuSaoebs erTidan or Tvemde, gamomuSavebuli Tanxidan oci 
procentis daqviTviT, xolo Tu saqmis garemoebaTa mixedviT, 
damrRvevis pirovnebis gaTvaliswinebiT, am zomebis gamoyeneba 
arasakmarisad miiCneva _ administraciul patimrobas TxuTmet 
dRemde vadiT.”

muxli 223: pirveli instanciis sasamarTlos mosamarTleebi
“am kodeqsis ... 172-e muxlSi CamoTvlil [inter alia] administra-

ciul samarTaldarRvevaTa saqmeebs ganixilavs pirveli ins-
tanciis sasamarTloebi.”

muxli 249: administraciuli samarTaldarRvevis saqmis 
sajaro ganxilva

“administraciuli samarTaldarRvevis saqme ganixileba saja-
rod.”

muxli 250: saprokuroro zedamxedveloba kanonebis Sesrulebaze ad-
ministraciul samarTaldarRvevaTa saqmeebis warmoebisas

“prokurors, administraciul samarTaldarRvevaTa saqmeebis 
warmoebisas kanonebis Sesrulebaze zedamxedvelobis ganxor-
cielebisas, ufleba aqvs: aRZras warmoeba administraciuli 
samarTaldarRvevis Sesaxeb; gaecnos saqmis masalebs; Seamowmos 
xelisuflebis organoebis (Tanamdebobis pirTa) moqmedebebis ka-
noniereba administraciuli saqmis warmoebis dros; monawileoba 
miiRos saqmis ganxilvaSi; ganacxados Suamdgomlobani da misces 
dakvnebi saqmis ganxilvis dros wamoWril sakiTxebze...”

muxli 251: mtkicebulebebi
“administraciuli samarTaldarRvevis saqmeze mtkicebulebaa 

yvela faqtobrivi monacemi, romlis safuZvelzedac xelisuflebis 
organo (Tanamdebobis piri) daadgens administraciuli samarTalda-
rRvevis arsebobas an ararsebobas da piris braleulobas mis Cadena-
Si, aseve sxva garemoebebi, romlebsac mniSvneloba aqvs saqmis sworad 
gadawyvetisaTvis.

es monacemebi dgindeba adminsitraciuli samarTaldarRvevis 
oqmiT, administraciul pasuxisgebaSi micemuli piris axsna-gan-
martebiT, dazaralebulis da mowmeTa CvenebebiT, eqspertis das-
kvniT, nivTieri mtkicebulebebiT, da nivTebisa da dokumentebis 
amoRebis oqmiT da agreTve sxva dokumentebiT.”

muxli 254: administraciuli samarTaldarRvevis oqmi
“administraciuli samarTaldarRvevis Sesaxeb oqms adgens 

uflebamosili Tanamdebobis piri...”
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muxli 255: administraciuli samarTaldarRvevis oqmis 
Sinaarsi

“administaciuli samarTaldarRvevis oqmSi aRiniSneba: misi 
Sedgenis TariRi da adgili; Semdgenis Tanamdeboba da gvari; mo-
nacemebi damrRvevis pirovnebis Sesaxeb; administraciuli samar-
TaldarRvevis Cadenis adgili, dro da arsi; normatiuli aqti, 
romelic iTvaliswinebs pasuxismgeblobas am samarTaldarRve-
visaTvis; mowmeTa da dazaralebulTa gvarebi da misamarTebi, Tu 
isini arian; damrRvevis axsna-ganmarteba; saqmis gadasawyvetad 
saWiro sxva cnobebi.

oqms xels aweren misi Semdgeni da administraciuli samarTal-
darRvevis Camdeni...

im SemTxvevaSi, Tu samarTaldamrRvevi uars ityvis oqmisTvis 
xelmoweraze, oqmSi keTdeba saTanado Canaweri. samarTaldarR-
vevis Camdens ufleba aqvs warmoadginos oqmisTvis dasarTavi 
axsna-ganmarteba da SeniSvnebi oqmis Sinaarsis gamo, agreTve Ca-
moayalibos xelmoweraze uaris Tqmis motivebi.

oqmis Sedgenisas damrRvevs ganemarteba am kodeqsis 267-e 
muxliT gaTvaliswinebuli misi uflebebi da movaleobebi, rac 
aRiniSneba oqmSi.”

muxli 256: oqmis gagzavna
“oqmi [administraciuli samarTaldarRvevis] egzvneba im or-

ganos (Tanamdebobis pirs), romelic uflebamosilia ganixilos 
administraciuli saqme.”

muxli 259: administraciul samarTaldarRvevaTa saqmeebis war-
moebis uzrunvelyofis zomebi

“... administraciul samarTaldarRvevaTa aRsakveTad, piro-
vnebis dasadgenad, administraciuli samarTaldarRvevis oqmis 
Seadgenad, Tu oqmis Sedgena aucilebelia, magram misi adgilze 
Sedgena SeuZlebelia, saqmis droulad da sworad ganxilvisa da 
administraciuli samarTaldarRvevis saqmeebze miRebul dadge-
nilebaTa aRsrulebis uzrunvelsayofad dasaSvebia piris admi-
nistraciuli dakaveba, Cxreka, nivTebis gasinjva da nivTebisa da 
dokumentebis CamorTmeva.”

muxli 260: administraciuli dakaveba
“administraciuli dakavebis Sesaxeb Sedgeba oqmi. [oqmSi] aRi-

niSneba: misi Sedgenis TariRi da adgili; Semdgenis Tanamdeboba 
da gvari; cnobebi dakavebuli piris Sesaxeb; dakavebis dro, adgi-
li da safuZvlebi.”
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muxli 261: organoebi (Tanamdebobis pirebi), romlebsac aqvT ad-
ministraciuli dakavebis ufleba

“administraciuli samarTaldarRvevis Camdenis dakaveba 
SeuZliaT mxolod im organoebs (Tanamdebobis pirebs), romlebic 
saamisod uflebamosili arian ssrk-is da somxeTis kanonmdeblo-
biT, [saxeldobr, inter alia,] Sinagan saqmeTa organoebs _ wvrilmani 
xulignobisTvis...”

muxli 267: administraciul pasuxisgebaSi micemuli piris ufle-
bebi da movaleobebi

“administraciul pasuxisgebaSi micemul pirs ufleba aqvs 
gaecnos saqmis masalebs, misces axsna-ganmartebani, waradginos 
mtkicebulebani, ganacxados Suamdgomlobani da saqmis ganxilvi-
sas isargeblos advokatis iuridiuli daxmarebiT.” 

muxli 271: mowmeebi
“administraciuli samarTaldarRvevis saqmeze mowmed SeiZle-

ba gamoZaxebuli iqnes nebismieri piri, romelmac SesaZloa raime 
icodes am saqmesTan dakavSirebiT dasadgen garemoebaTa Sesaxeb.”

muxli 277: administraciul samarTaldarRvevaTa saqmeebis 
ganxilvis vadebi

“am kodeqsis 172-e muxliT gansazRvruli ... [inter alia] adminsi-
traciuli samarTaldarRvevebis saqmeebs ... ganixilaven erTi 
dRis vadaSi”

muxli 278: administraciul samarTaldarRvevaTa saqmeebis 
ganxilvis wesi

“ganxilvis dawyebisas [ganmxilveli organo] acxadebs ro-
meli saqme ganixileba, vin aris micemuli administraciul pa-
suxisgebaSi, ganxilvis monawile pirebs ganumartavs maT ufle-
bebsa da movaleobebs da kiTxulobs administraciuli samar-
TaldarRvevis oqms. [saqmis ganmxilveli organo] mousmens sa-
qmis ganxilvis monawile pirebs, gamoikvlevs mtkicebulebebs 
da gadawyvets Suamdgomlobebs. Tu saqmis ganxilvaSi monawi-
leobs prokurori, [saqmis ganmxilveli organo] moismens mis 
daskvnas.”

muxli 279: administraciul samarTaldarRvevaTa saqmeebis 
ganxilvisas gamosarkvevi garemoebani

“organo (Tanamdebobis piri) administraciul samarTaldarR-
vevaTa saqmeebis ganxilvisas movalea daadginos: Cadenili iyo 
Tu ara administraciuli samarTaldarRveva; braleulia Tu ara 
mocemuli piri mis CadenaSi; eqvemdebareba Tu ara igi adminis-
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traciuli saxdelis dakisrebas; aris Tu ara Semamasubuqebeli 
da damamZimebeli garemoebani; miyenebulia Tu ara materialuri 
ziani...” 

muxli 286: administraciuli samarTaldarRvevis saqmeze 
miRebuli dadgenilebis gasaCivreba [[(գանգատ)]

“sasamarTlos dadgenileba administraciuli saxdelis da-
kisrebasTan dakavSirebiT sabolooa da administraciuli wesiT 
gasaCivrebas ar eqvemdebareba, garda kanoniT gaTvaliswinebuli 
SemTxvevebisa.”

muxli 289: administraciuli samarTaldarRvevis saqmeze 
miRebuli dadgenilebis gaprotesteba [[(բողոք)]

“prokurors SeuZlia gaaprotestos administraciuli samar-
TaldarRvevis saqmeze miRebuli dadgenileba.”

muxli 294: saqmis gadasinjvaSi mosamarTlis... [da] zemdgomi sa-
samarTlos Tavmjdomaris uflebamosileba

“mosamarTlis dadgenileba 172-e muxliT gaTvaliswinebuli 
administraciuli samarTaldarRvevebisTvis administraciuli 
saxdelis dakisrebis Sesaxeb ... SeiZleba gauqmdes an Seicvalos 
prokuroris protestiT TviT mosamarTlis mier, agreTve miuxe-
davad imisa, arsebobs Tu ara prokuroris protesti _ zemdgomi 
sasamarTlos Tavmjdomaris mier.”

g. kanoni mosamarTlis statusis Sesaxeb (Դատավորի 
կարգավիճակի մասին ՀՀ օրենք)

muxli 5: mosamarTlis damoukidebloba
“marTlmsajulebis ganxorcielebisas mosamarTle damou-

kidebelia da mxolod kanons emorCileba. marTlmsajulebis 
ganxorcielebisas mosamarTle angariSvaldebuli ar aris rome-
lime saxelmwifo organos an Tanamdebobis piris winaSe.”

muxli 6: mosamarTlis funqciebis ganxocielebaSi Caurevlobis 
dauSvebloba

“dauSvebelia marTlmsajulebis ganxorcielebisas mosamarT-
lis funqciebis ganxorcielebaSi saxelmwifo organoebis, adgi-
lobrivi TviTmmarTvelobis organoebis da maTi Tanamdebobis pi-
rebis, politikuri partiebis, arasamTavrobo gaerTianebebis da 
masobrivi informaciis saSualebebis Careva da igi iwvevs kanoniT 
gaTvaliswinebul pasuxismgeblobas.
mosamarTle ar aris valdebuli, axsna-ganmarteba misces saq-
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mesTan dakavSirebiT an gansaxilveli masalebis arsis Sesaxeb, an 
gaacnos isini vinmes, garda kanoniT dadgenili wesiT da kanoniT 
gaTvaliswinebul SemTxvevebSi.”

d.  iusticiis saministros debuleba (ՀՀ արդարադատության 
նախարարության կանոնակարգ), miRebulia 2002 wlis 28
noembers

27. am debulebis me-9 Tavi gansazRvravs sakvalifikacio Se-
mowmebas, romlis safuZvelze iusticiis saministro amzadebs mo-
samarTleTa profesiuli Sesabamisobis da karieris ganviTarebis 
yovlwliur siebs.

III. Sesabamisi Sidasaxelmwifo dadgenilebebi

28. 2003 wlis 16 aprils sakonstitucio sasamarTlom dadgenile-
ba miiRo saprezidento arCevnebSi opoziciis mTavari kandidatisagan 
miRebuli saCivris safuZvelze, romelic arCevnebis Catarebasa da mis 
Sedegebs exeboda (ՀՀ սահմանադրական դատարանի որոշումը ՀՀ նախագահի 
2003 թ. մարտի 5-ի ընտրության արդյունքները վիճարկելու վերաբերյալ գործով). 
sakonstitucio sasamarTlo, inter alia, aRniSnavda, rom arCevnebis meore 
turis dros administraciuli patimroba miesaja mraval uflebamo-
sil TanaSemwes, ris gamoc maT TavianTi movaleobebis Sesruleba veRar 
SeZles. sasamarTlo aseve aRniSnavda, rom arasanqcirebul demonstra-
ciebsa da msvlelobebSi monawileobisTvis administraciuli pati-
mrobis Sefardeba iyo mSvidobiani Sekrebis uflebaSi Careva, romelic 
konvenciis me-11 muxliTaa garantirebuli. upirveles yovlisa, am pro-
ceduris amgvari gamoyeneba ewinaaRmdegeba “kanonis uzenaesobis” evro-
pul standartebs. da meore, sasamarTloTa mier miRebuli yvela aseTi 
dadgenileba unda ganexila sasamarTlos TavmjdomareTa sabWos da ius-
ticiis sabWos rogorc formis, ise arsebiTi mxaris kuTxiT.
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IV. Sesabamisi rezoluciebi da dadgenilebebi  
administraciuli patimrobis gamoyenebis  
Sesaxeb somxeTSi 2003 wlis Tebervlisa da martis 
saprezidento arCevnebamde, arCevnebis dros da 
uSualod maT Semdeg

Aa. evropis sabWos saparlamento asambleis rezolucia 
1304 (2002): somxeTis mier valdebulebaTa Sesrulebis 
Sesaxeb

29. rezoluciis Sesabamis amonaridebSi naTqvamia:

“9. asamblea aseve mouwodebs xelisuflebas, dauyovnebliv gadasin-
jos administraciuli kodeqsi. igi sTxovs mas, gaauqmos debulebebi 
administraciuli patimrobis Sesaxeb, xolo manamde Tavi Seikavos misi 
gamoyenebisagan. igi xelisuflebas afrTxilebs im darRvevaTa Sesaxeb, 
romelTac iwvevs misi gamoyeneba, romelic seriozulad ewinaaRmdegeba 
organizaciis principebs.” 

Bb. evropis sabWos saparlamento asambleis evropis  
sabWos wevri qveynebis mier valdebulebaTa Sesrule-
bis komitetis moxseneba, Doc. 10027, 2004 wlis 12 ianvari 

30. rezoluciis Sesabamis amonaridSi naTqvamia:

“32. 2003 wlis 9 Tebervlis saprezidento arCevnebis pirveli turis 
meore dResve opoziciuri politikuri partiebis mier organizebuli 
mravali damonstracia da saprotesto mitingi gaimarTa erevanSi da mra-
val sxva qalaqSi.

33. arCevnebis or turs Soris da 22 Tebervlidan policiam xelisuflebis mi-
TiTebiT 200-ze meti adamiani daakava, maT Soris, opoziciuri partiis wevrebi da 
maTi saarCevno kampaniis aqtivistebi da am partiaTa warmomadgenlebi. saparla-
mento asambleis mravalgzis gancxadebis miuxedavad, rom xelisuflebam TviT-
neburad ar unda gamoiyenos administraciuli kodeqsiT gaTvaliswinebuli ad-
ministraciuli patimroba, es adamianebi daakaves da sapatimro dawesebulebeb-
Si moaTavses maTi ojaxebisaTvis Setyobinebisa da sasamarTlos winaSe wardge-
nis gareSe. 80 SemTxvevaSi gamoyenebul iqna ori kviriT administraciuli pati-
mroba, xolo 65 SemTxvevaSi _ jarima. aRniSnul pirTa saqmeebi ganxilul iqna 
daxurul sxdomaze da ramdenime gamonaklisis garda _ advokatis daxmarebis 
gareSe. mravalma maTganma ver SeZlo, monawileoba mieRo meore turSi.
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34. Semdgomi dakavebebis talRa arCevnebis meore turis Sem-
deg daiwyo. iusticiis saministrom aRiara, rom 17-dan 25 martamde 
132 adamiani daakaves, romelTagan 69-s Seefarda “administraciu-
li” sapatimro saxdeli, xolo 63 daajarimes. euTos informaciis 
Sesabamisad, im periodSi 77 adamians Seufardes patimroba.

35. wina moxsenebaSi Cven gavakritikeT administraciuli kodeqsiT 
gaTvaliswinebuli es aRmaSfoTebeli da TviTneburi gamartivebuli 
wesi. es wesi, romelic sabWoTa periodidan memkvidreobiT miRebuli 
marTlmsajulebis komunisturi gadmonaSTia, braldebuls arTme-
vs ojaxis wevrebis Setyobinebisa da advokatis daxmarebis ufle-
bas, xolo mosamarTles saSualebas aZlevs, dauyovnebeli daxuru-
li sxdomis meSveobiT, piri daakavos maqsimum ori kviris vadiT. es  
ubralod samarcxvino wesia...

37. 2003 wlis agvistoSi ganxorcielebuli vizitis dros xelisufle-
bam demonstraciebis monawileTa dakavebis da msjavrdebis Sesaxeb dad-
genilebebi im argumentiT gaamarTla, rom igi kanonsa da wesrigs icavda. 
xelisufleba acxadebda, rom demonstraciis monawileni ubralod yaCa-
Rebi, “antisocialuri elementebi”, alkoholikebi da narkomanebi iyvnen. 
aseTi saxis saubari Zalze waagavs arcTu ise didi xnis winandeli sabWo-
Ta warsulis aRorZinebas. 

38. Cven veliT, rom momavalSi xelisufleba yvelafers iRonebs demons-
traciis Tavisuflebis da demonstraciaze misvlis da misi datovebis Tavi-
suflebis kanonTan da wesrigTan Sesabamisobis uzrunvelsayofad. es ufleba 
uzrunvelyofili unda iqnes yvelasTvis da TiToeulisTvis cal-calke, gan-
sakuTrebiT arCevnebis dros. kanonisa da wesrigis dacva ar unda emsaxurebo-
des gaerTianebis Seqmnis da demonstraciis Tavisuflebis aramarTlzomier 
aRkveTasTan an SezRudvasTan Seguebas.”

g. evropis sabWos saparlamento asambleis rezolucia 
1361 (2004): somxeTis mier valdebulebaTa Sesrulebis 
Sesaxeb

31. rezoluciis Sesabamis amonaridSi naTqvamia:

“14. asamblea Sokirebulia TviTneburi wesebis kvlav gamoyenebis 
gamo, romlebic administraciuli kodeqsiT gaTvaliswinebul admi-
nistraciul patimrobas exeba da absoluturad Seusabamoa 2002 wlis 
#1304 rezoluciis mkacrad formulirebul gancxadebasTan, romelSic 
naTqvamia, rom somxeTis xelisuflebam es wesebi aRar unda gamoiyenos. 
asamblea mkacrad gmobs saprezidento arCevnebis or turs Soris pe-
riodSi da meore turis Semdeg 270 adamianis dakavebasa da msjavrdebas, 
romlebic iyvnen opoziciuri partiebis wevrebi, maTi mxardamWerebi da 
partiuli Tanamdebobis pirebi. igi moelis, rom somxeTis xelisufle-
ba, evropis sabWos eqspertebTan erTad, 2004 wlis Tebervlamde ganixi-
lavs administraciuli patimrobis sakiTxs, romelic administraciuli 
kodeqsiTaa gaTvaliswinebuli da SesworebaTa proeqts eqspertizisaT-
vis gaugzavnis evropis sabWos 2004 wlis aprilamde.
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15. asamblea sTxovs somxeTis xelisuflebas, evropis sabWos eqsper-
tebTan erTad, dauyovnebliv daiwyos gaerTianebisa da demonstraciis 
Tavisuflebasa da sazogadoebriv wesrigs Soris balansis dacvis saki-
Txis Seswavla da miiRos kanoni demonstraciebisa da sajaro Sekrebebis 
Sesaxeb, evropis sabWos principebsa da standartebTan sruli Sesabamis-
obiT.”

dD. human raiTs uoCis (HHman Rights Watch) dokumenti, 2003 
wlis 23 maisi, kanonis imitacia: administraciuli 
patimrobis gamoyeneba 2003 wels somxeTSi 
saprezidento arCevnebis dros

32. dokumentis Sesabamis amonaridebSi naTqvamia:

“opoziciis demonstraciebi 2003 wlis Teberval-aprilSi

[2003 wlis 19 Tebervlidan] [2003 wlis 5 martamde] saprezidento 
arCevnebis gamalebuli winasaarCevno kampaniis periodSi [opoziciis 
mTavarma kandidatma] erevnis centrSi mravali Tavyriloba gamarTa, 
romlebSic aTasobiT misi mxardamWeri monawileobda... 

[2003 wlis 5 martis] Semdeg erevnis centrSi [opoziciis mTavari 
kandidatis] winasaarCevno kampaniis farglebSi ramdenime dRisa Tu 
kviris intervaliT kvlav grZeldeboda mitingebi arCevnebis sava-
raudo gayalbebis winaaRmdeg protestis mizniT...

opoziciis gamosvlebis ukanonod gamocxadeba

miuxedavad imisa, rom... [opoziciis mTavari kandidatis mxarda-
mWeri] gamosvlebi da saprotesto demonstraciebi ZiriTadad mSvi-
dobiani xasiaTis iyo, mTavrobam isini warmoadgina, rogorc sazo-
gadoebrivi wesrigisa da politikuri stabilurobisTvis safrTxis 
matarebeli, da es gamoiyena dakavebebis safuZvlad...

dakavebaTa kampania

[2003 wlis 21-27 Tebervali]: dakavebaTa pirveli talRa
dakavebaTa pirveli talRis dros [opoziciis mTavari kandi-

datis] saolqo da saubno winasaarCevno Stabebis daaxloebiT 160 
ufrosi da TanamSromeli [ndobiT aRWurvili pirebi] da mZRolebic 
ki waiyvanes policiis adgilobriv ganyofilebebSi... 

[2003 wlis 21 Tebervals] erevanSi gamarTuli ‘arasanqcirebuli’ 
mitingis momdevno dilas, romelSic aTiaTasobiT adamiani monawi-
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leobda, policiam qveynis sxvadasxva kuTxeSi TavianT saxlebSi da-
akava mis mier SerCeuli aTobiT aqtivisti. 

policiis oficrebs opoziciis aqtivistebi TavianTi saxlebidan 
gahyavdaT im sababiT, rom adgilobrivi policiis ufrosebs maTTan 
saubari surdaT. zogi maTgani sakuTari nebiT gahyva, zogma ki wi-
naaRmdegobis gaweva scada, magram pasuxad muqara miiRo...

zog SemTxvevaSi, rodesac policias aqtivisti saxlSi ar dax-
vda, man Zaladobrivi an ukanono taqtika gamoiyena. iyo SemTxveve-
bi, rodesac policias mZevlad ahyavda ojaxis wevri, aqtivistebs 
aiZulebdnen danebebodnen...

[2003 wlis 1-17 marti]: pirobiTi gaTavisufleba, zewolis gagrZeleba
saerTaSoriso zewolis Semdeg... [1-2 marts] arCevnebTan daka-

vSirebiT administraciul patimrobaSi myofi daaxloebiT 
oTxmocdaeqvsi adamianidan samocdaTxuTmeti gaaTavisufles...

[2003 wlis 18-22 marti]: dakavebaTa meore talRa
Semdgom xuT dReSi, arCevnebisSemdgomi gamosvlebis gamo, po-

liciam [opoziciis mTavari kandidatis] daaxloebiT oTxmocdaa-
Ti aqtivisti daakava erevanSi, abovianSi, artaSatis raionSi, Ta-
linSi da sxva raionebSi. maTi umravlesoba saxlebidan waiyvanes _ 
zogi maTgani meored. aTobiT maTgans Seufardes administraciuli 
patimroba.

[2003 wlis 7-9 aprili]: prezidentis inauguraciis periodi
[2003 wlis 7 aprilis] demonstraciis Semdeg mravali qali da ma-

makaci daakaves erevnis centrSi da maT administraciuli jarimebi 
an patimroba Seufardes...

administraciuli samarTaldarRvevis procesebis 
kanonieri procedurebis darRveva

Incommunicado winaswari patimroba
opoziciis aqtivistTa policiis ganyofilebaSi miyvanis Semdeg 

maT komunikaciis saSualebas ar aZlevdnen, aseve uars eubnebodnen 
iuridiuli daxmarebis gamoyenebaze. aman policias saSualeba misca 
aqtivistebi aeZulebina Tavi damnaSaved eRiarebinaT.

mraval SemTxvevaSi policia maT uars eubneboda, naTesavebisT-
vis da advokatebisTvis ecnobebina gauCinarebul pirTa policiaSi 
tusaRobis Sesaxeb. advokatma, romelic daaxloebiT ocdaaTi aqti-
vistis saqmes awarmoebda dakavebis pirveli talRis dros, Tqva, 
rom misi pirveli amocana iyo im adamianTa moZieba, romelTa dacvac 
daevala, xolo uSualod maTi dacva meore da Soreul amocanas war-
moadgenda. armavirSi dakavebuli aqtivistis meuRlem ganacxada: 
‘xuTi dRis ganmavlobaSi maT araferi gvacnobes. Cven ar vicodiT, 
Cemi qmari cocxali iyo Tu mkvdari.’
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rodesac advokatebi, naTesavebi Tu adamianis uflebaTa damcve-
lebi dapatimrebul pirTa moZiebas cdilobdnen, policia maTTan ar 
TanamSromlobda. advokatma [t. t-i] Tqva: ‘rodesac Cven policiis gan-
yofilebebSi mivdiodiT, gveubnebodnen, rom patimari sasamarTloSi 
iyo. sasamarTloSi misvlisas ki gveubnebodnen, rom igi policiis gan-
yofilebaSi hyavdaT. am gaugebrobaSi sasamarTlos ukve gamohqonda 
TxuTmeti dRiT administraciuli patimrobis verdiqti.’

somxeTSi policiis ganyofilebaSi yvela patimris savaldebulo 
da gamWvirvale registraciis sistema ar aris. advokatma [t.t-i] aR-
niSna: “sadac mivdiodiT, yvelgan gveubnebodnen: ‘is aq ar aris’. dapa-
timrebis Sesaxeb dokumentebis ararseboba kamaTs SeuZlebels xdis. 
maT SeuZliaT Semdeg Tqvan, rom Cveni misvlisas patimari iq ar imyo-
feboda.’’ or SemTxvevaSi human raiTs uoCma daafiqsira, rom poli-
cia acxadebda, rom TiTqosda patimrebi policiis im ganyofilebaSi 
ar hyavdaT, maSin, roca isini namdvilad iq imyofebodnen. 

policia dapatimrebul pirebs imdeni xniT amyofebda tusaRo-
baSi, ramdensac TviTon miiCnevda saWirod, xolo proceduruli 
uflebebi praqtikulad minimalur SemTxvevebSi iyo daculi...

vinaidan maTi umravlesoba wayvanili iyo policiis ufrosTan 
“saubris” sababiT, maTi dapatimrebis samarTlebrivi safuZveli 
Tavidanve naTeli ar iyo _ iyvnen Tu ara isini dakavebulebi, xolo 
Tu iyvnen, _ administraciuli Tu sisxlis samarTlis kodeqsis 
safuZvelze. zogierT dapatimrebul aqtivistTan mimarTebiT poli-
cia Tavdapirvelad daibna kidec, radgan ar icoda ra braldeba wae-
yenebinaT misTvis. sxva SemTxvevebSi policia bundovanebiT manipu-
lirebda, aSinebda maT rogorc sisxlis samarTlis, ise administra-
ciuli braldebebiT. eCmiaZinis policiis ganyofilebaSi policiis 
muSakebi [erT braldebuls] sisxlis samarTlis braldebis wayenebiT 
emuqrebodnen, Tu igi ar aRiarebda, rom winaaRmdegoba gauwia da 
ucenzuro sityvebiT mimarTa policielebs, romlebmac igi saxli-
dan waiyvanes. igi ixsenebda: ‘me xeli imitom movawere, rom Sempird-
nen, rom mxolod administraciul patimrobas Semifardebdnen ori 
dRis vadiT.’ 

martis Sua ricxvebis Semdeg policiam cemis muqariT mravali 
aqtivistisagan iZulebiT miiRo werilobiTi aRiareba, an dapire-
ba, rom isini gamosvlebSi monawileobas aRar miiRebdnen. erevnis 
qalaqis policiis ganyofilebaSi dapatimrebulma [erTma bral-
debulma] ganacxada, rom dakiTxvisas sami oficeri gamudmebiT 
miuTiTebda ezoSi arsebul sapyrobileze, romelic, maTi TqmiT, 
savse iyo qalebiT, da rom maT im RamiT xelketebiT gausworde-
bodnen: ‘Semdeg maT me damanaxes Savi laqebi xaliCaze da miTxres, 
rom es sisxlis laqebi iyo. aseTi zewoliT isini maiZulebdnen da-
mewera, rom monawileobas vRebulobdi gamosvlebSi da xels vuS-
lidi transportis moZraobas’. mraval SemTxvevaSi policiam Zala 



168

galstiani somxeTis winaaRmdeg

gamoiyena: [erTma braldebulma] ganacxada, rom mas wyliT savse 
plastmasis boTli Caartyes TavSi; xolo meore [braldebulma] aR-
niSna, rom igi jer pistoletis tariT cemes, xolo Semdeg muStebi 
da wixlebi dauSines.

xarveziani sasamarTlo ganxilvebi

opoziciis aqtivistTa mimarT warmoebuli administraciuli sa-
samarTlo procesebi TiTqmis yvela SemTxvevaSi daxuruli da zeda-
piruli iyo. sasamarTloebi mxolod policiis mier warmodgenil 
mtkicebulebebs ganixilavdnen da braldebulebs advokatis an dac-
vis mowmeTa gamoZaxebis saSualebas ar aZlevdnen.

mravali faqtori miuTiTebs, rom mosamarTleebi politiku-
ri organoebis zegavleniT moqmedebdnen. mraval SemTxvevaSi mo-
samarTleebi opoziciis aqtivistebs umkacres administraciul 
sasajels ufardebdnen _ TxuTmeti dRiT patimrobas. zogi mo-
samarTle [kentronisa da nork-maraSis raionul sasamarTloSi] 
sakmaod gulaxdilad eubneboda braldebulebs, rom yvelas mi-
marT tardeboda erTi sasajelis politika. erTma mosamarTlem 
[braldebuls] uTxra: “Cven vapirebT TxuTmeti dRe patimroba mi-
vusajoT yvelas, vinc gamosvlebSi Rebulobda monawileobas”. ro-
desac [erTma braldebulma] mosamarTles sTxova misTvis ufro 
xanmokle vadiT patimroba Seefardebina, man upasuxs: “man mogvca 
instruqcia yvela TxuTmeti dRiT gvyavdes izolirebuli _ arc 
erTi dRiT naklebi”. mosamarTleTa mier braldebulebisadmi das-
muli SekiTxvebi aSkarad politikuri xasiaTis iyo, magaliTad _ 
“ratom xarT opoziciis mxares?”, an _ “ratom lanZRvaT mTavro-
bas?”. zog maTgans afrTxilebdnen gamosvlebSi monawileoba aRar 
mieRoT.

rogorc Cans, policia administraciuli procesebis mimdinare-
obisas sasamarTlos akontrolebda. [2003 wlis 22-28 Tebervlis] 
kviris ganmavlobaSi, rodesac [erevnis kentronisa da nork-mara-
Sis raionuli sasamarTlo] [opoziciis mTavari kandidatis] asamde 
mxardamWeris saqmes ganixilavda, “mwvaneberetianebma” Senoba sa-
zogadoebisTvis Caketes. sasamarTlos Tavmjdomarem aRiara, rom 
maTi ganlageba policiis xelmZRvanelobis iniciativiT moxda da es 
sasamarTlosTan SeTanxmebuli ar yofila...

zogi braldebuli advokats moiTxovda, magram sasamarTlos 
moxeleebi da policia pasuxobdnen, rom administraciul saq-
meebze ‘advokati saWiro ar iyo’, an ‘nebadarTuli ar iyo’. miuxe-
davad imisa, rom [braldebuls] kontraqti hqonda gaformebuli 
advokatTan, [n.b.] 2003 wlis 22 Tebervals [erevnis kentronisa da 
nork-maraSis raionul sasamarTloSi] Tavisi klientis dasacavad 
ar SeuSves. 
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sazogadoebrivi kontrolis an advokatis ararsebobis pirobebSi 
saqmeebis ganxilvisas mosamarTleTa dasabuTeba iyo ugulisyuro an 
TviTneburi, an argumentebi sulac ar iyo warmodgenili. 

umravles SemTxvevaSi saqmis ganxilva ramdenime wamidan ramdeni-
me wuTamde grZeldeboda, xolo werilobiTi ganaCeni winaswar iyo 
momzadebuli. [erTi braldebulis] saqmis ganxilvisas mosamarTlem 
procesi ganaCenis wakiTxviT daiwyo _ TxuTmeti dRis vadiT pati-
mroba arasanqcirebul msvlelobaSi monawileobisTvis. rogorc 
[erTma braldebulma] ganacxada, man uaryo msvlelobaSi monawileo-
ba, razedac mosamarTlem uTxra: ‘es damtkicebulia’ da ‘policiels 
dauZaxa raTa darbazidan gaveyvane’ _ dasZina man.

Tu zogierTi mosamarTle mtkicebulebaze miuTiTebda, magram 
mis warmodgenas saWirod ar miiCnevda, zogi maTgani hipoTetur 
frazebs iyenebda, rogoricaa: “Tqven monawileoba miiReT arasan-
qcirebul msvlelobaSi da Tqven CaidineT xulignoba maStocis 
gamzirze. Tqven yvirodiT an raRaceebs amtvrevdiT, ase ar aris?”. 
zog procesze mosamarTleebs argumentebi saerTod ar wamouye-
nebiaT. [opoziciuri] partiis or aqtivists erevnis SengaviTis 
raionidan sam-sami dRiT patimroba miusajes, braldebis yovel-
gvari gamokvlevis gareSe. am dros mosamarTles [sxva braldebuli] 
umtkicebda, rom ar arsebobda mis winaaRmdeg informacia da misi 
TxuTmeti dRiT dakavebis safuZvlebi. mosamarTlem mas mkacrad 
gaawyvetina: ‘madloba Tqvi, rom sisxlis samarTlis braldeba ar 
wagiyeneT’. 

gare kontrolis ararsebobam mosamarTleebs saSualeba misca 
mravali saqme aSkarad TviTneburad gadaewyvitaT. 2003 wlis [22 Te-
bervals] erevnis kentronis da nork-maraSis raionulma sasamarT-
lom zog SemTxvevaSi administraciuli patimrobis ganaCeni bral-
debulebis TandaswrebiT yovelgvari ganxilvis gareSe gamoitana. 
sasamarTlos ezoSi Semovida sul mcire policiis erTi mikroa-
vtobusi, romelSic dakavebuli aqtivistebi imyofebodnen. maT sa-
samarTlos moxeleebi Seegeben da Tanmxleb policiis oficrebs 
gamzadebuli ganaCenebi gadasces. amis Semdeg mikroavtobusma ise 
datova teritoria, rom braldebulebs sasamarTloSi fexic ki ar 
SeudgamT...”
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samarTali

I. mTavrobis winaswari protesti

1. mxareTa mosazrebebi

a. mTavroba

33. mTavroba acxadebda, rom ganmcxadebels, 2003 wlis 7 aprilis 
dadgenilebasTan mimarTebiT, Sidasaxelmwifo samarTlebrivi dac-
vis saSualebebi ar amouwuravs, rogorc amas konvenciis 35-e muxlis 
1-li punqti moiTxovs. administraciul samarTaldarRvevaTa kode-
qsis 286-e muxlis Tanaxmad, sasamarTlos mier administraciuli sax-
delis dakisrebis dadgenileba sabolooa da gasaCivrebas ar eqvemde-
bareba, garda kanoniT gaTvaliswinebuli gamonaklisi SemTxvevebisa. 
aseTi gamonaklisebi, administraciul samarTaldarRvevaTa kodeq-
sis 172-e muxliT gaTvaliswinebul darRvevebze, amave kodeqsis 294-e 
muxlSia dadgenili. es muxli sasamarTlos dadgenilebis gauqmebis 
or SesaZleblobas iZleoda _ prokurorisagan protestis wardge-
nis moTxovniT an uSualod zemdgomi sasamarTlos TavmjdomaresTan 
saCivris SetaniT. amrigad, Tu mxare mimarTavda prokurors, magram 
igi protestis Setanaze uars ityoda, maSin am mxares ufleba hqonda 
dadgenileba zemdgomi sasamarTlos TavmjdomaresTan gaesaCivrebi-
na. garda amisa, mxares ufleba hqonda saCivari uSualod zemdgomi sa-
samarTlos TavmjdomarisTvis waredgina, prokurorisTvis winaswari 
mimarTvis gareSe. ganmcxadebels acnobes am SesaZleblobis Sesaxeb, 
radgan 2003 wlis 7 aprilis dadgenilebaSi naTqvami iyo, rom ‘igi eqve-
mdebareba sisxlis samarTlisa da samxedro saapelacio sasamarT-
los TavmjdomaresTan gasaCivrebas’, magram man mxolod pirveli ori 
SesaZlebloba gamoiyena, xolo TavmjdomarisTvis ar miumarTavs. 

b. ganmcxadebeli

34. ganmcxadebeli mTavrobis protests ar daeTanxma. pirveli, igi 
aRniSnavda, rom administraciul samarTaldarRvevaTa kodeqsis 294-e 
muxlis formulirebidan naTlad ar Canda romeli “zemdgomi sasamarT-
losTvis” unda miemarTa mas _ rogorc amas mTavroba acxadebda, rad-
gan zemdgom da qvemdgom sasamarTloebad dayofa sabWoTa sasamarTlo 
sistemisTvis iyo damaxasiaTebeli da igi somxeTSi ukve aRar arsebob-
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da. Tu vivaraudebT, rom fraza _ “zemdgomi sasamarTlo” _ sisxlis 
samarTlisa da samxedro saapelacio sasamarTlos gulisxmobs, ad-
ministraciul samarTaldarRvevaTa arc 294-e da arc romelime sxva 
muxli administraciuli patimrobis Sefardebis dadgenilebis gasaCi-
vrebis uflebas ar iTvaliswinebs. 294-e muxlis formulirebidan aseve 
SeiZleba gamomdinareobdes, rom, zemdgomi sasamarTlos Tavmjdoma-
res SeuZlia gadasinjos saqme sakuTari Suamdgomlobis safuZvelze. 
es procedura ucxo ar iyo sabWoTa sasamarTlo sistemisTvis. Tu es 
muxli gaiTvaliswinebda gasaCivrebis uflebas da ara mis gadasinjvas, 
maSin saCivars ganixilavda saapelacio sasamarTlos sami mosamarTli-
sagan Semdgari kolegia da ara misi Tavmjdomare, ra Tqma unda im Se-
mTxvevaSi, Tu es procedura SesabamisobaSi iqneboda somxeTis rogorc 
sisxlis samarTlis, ise samoqalaqo samarTlis warmoebasTan.

35. meore, ganmcxadebeli amtkicebda, rom 294-e muxli iTvaliswi-
nebda saboloo dadgenilebis gadasinjvas TviT mosamarTlis mier _ 
prokuroris protestis safuZvelze, an zemdgomi sasamarTlos Ta-
vmjdomaris mier, imis miuxedavad prokurori waradgenda protests 
Tu ara. es iyo samarTlebrivi dacvis ori Tanabari gza. ukmayofi-
lo pirs ufleba hqonda erT-erTi aerCia da igi valdebuli ar iyo 
orive gamoeyenebina erTmaneTis mimdevrobiT. nebismier SemTxveva-
Si, igi valdebuli ar iyo amoewura saSualebebi, romlebic ar iyo 
efeqtiani da adekvaturi saerTaSoriso samarTlis sayovelTaod 
aRiarebuli wesebis Sesabamisad. 294-e muxlis safuZvelze zemdgo-
mi sasamarTlos TavmjdomaresTan gasaCivreba aseTi saSualeba ver 
iqneboda, radgan mas Semdeg, rac cnobili gaxda, rom saprezidento 
arCevnebma warumateblad Caiara, msgavsi saCivari Seitana mraval-
ma sxva pirma, romlebsac administraciuli patimroba Seufardes 
demonstraciebSi monawileobisaTvis.

36. ganmcxadebelma warmoadgina msgavsi dadgenilebebis asle-
bi, sadac 2002 wlis aprilsa da maisSi administraciuli saxdelebi 
hqondaT Sefardebuli sxva pirebs. yvela dadgenileba miuTiTeb-
da, rom igi iyo saboloo, gasaCivrebas ar eqvemdebareboda da misi  
gaprotesteba SeeZlo prokurors.

2. sasamarTlos Sefaseba

37. sasamarTlo miuTiTebs, rom Sidasaxelmwifo samarTlebrivi dac-
vis saSualebaTa amowurvis wesi, romelic konvenciis 35-e muxlis 1-li 
punqtiTaa gaTvaliswinebuli, moiTxovs, rom individualurma pirebma, 
romlebic saxelmwifos winaaRmdeg saCivris wardgenas apireben saer-
TaSoriso sasamarTlo organoSi, upirveles yovlisa, unda amowuron 
erovnul samarTlebriv sistemaSi arsebuli saSualebebi. amiT saxel-
mwifoebs saSualeba eZlevaT, saerTaSoriso organos winaSe pasuxis ga-



172

galstiani somxeTis winaaRmdeg

cemamde sakiTxi sakuTari samarTlebrivi sistemebis meSveobiT moagva-
ron. am wesTan Sesabamisobis mizniT ganmcxadebelma Cveulebrivi sar-
Celi unda Seitanos samarTlebrivi dacvis organoebSi, romlebic aris 
xelmisawvdomi da qmediTi savaraudo darRvevaTa gamosworebisaTvis 
(ix. asenovi da sxvebi bulgareTis winaaRmdeg, #24760/94, §85, 1999-VIII). 

38. garda amisa, 35-e muxlis Sesabamisad, arsebuli da qmediTi sa-
Sualebebi unda iyos sakmarisad damajerebeli ara mxolod Teoriu-
lad, aramed praqtikaSic, ris gareSec isini ver daakmayofileben xel-
misawvdomobis da efeqtianobis moTxovnebs (ix., mag., de iongi, baleti 
da van den brinki niderlandebis winaaRmdeg, 1984 wlis 22 maisis ga-
dawyvetileba, seria A #7, gv. 19, §39; da vernilo safrangeTis winaaR-
mdeg, 1991 wlis 20 Tebervlis gadawyvetileba, seria A #198, gv. 11-12, 
§27). mTavrobam, romelic amouwuravobis sakiTxze davobs, sasamarT-
los unda daumtkicos, rom samarTlebrivi dacvis saSualeba iyo efe-
qtiani, mocemul dros arsebobda rogorc Teoriulad ise praqtikaSi, 
amasTanave, igi iyo xelmisawvdomi, SeeZlo ganmcxadeblis saCivrebis 
dakmayofileba da mas warmatebis gonivrul perspeqtivas sTavazobda 
(ix. akdivari da sxvebi TurqeTis winaaRmdeg, 1996 wlis 16 seqtemberi, 
Reports of Judgments and Decisions 1996‑IV, gv. 1211, §68).

39. sasamarTlo aseve miuTiTebs mis mdidar precedentul samar-
Talze im TvalsazrisiT, rom saqmis xelaxali ganxilva an sxva sagange-
bo samarTlebrivi dacvis saSualebebi, rogorc zogadi wesi, ver iqneba 
mxedvelobaSi miRebuli konvenciis 35-e muxlis 1-li punqtis gamoyene-
bis miznebisTvis (ix. mag., ‘r’ daniis winaaRmdeg, #10326/83, komisiis 1983 
wlis 6 seqtembris gadawyvetileba, dadgenilebebi da moxsenebebi (DR) 
35, gv. 218; pristavska ukrainis winaaRmdeg (dec.) #21287/02, 2002 wlis 17 de-
kemberi; da denisovi ruseTis winaaRmdeg (dec.), #33408/03, 2004 wlis 6 mai-
si). garda amisa, samarTlebrivi dacvis saSualebebi, romelTa gamoyene-
ba Tanamdebobis pirTa diskreciul uflebamosilebazea damokidebuli, 
ver CaiTvleba efeqtian saSualebad konvenciis 35-e muxlis 1-li punqtis 
mniSvnelobiT (ix. tumiloviCi ruseTis winaaRmdeg, #47033/99, 1999 wlis 2 
ivnisi; gurepka ukrainis winaaRmdeg, #61406/00, §60, 2005 wlis 6 seqtembe-
ri). aseve ver iqneba efeqtiani samarTlebrivi dacvis is saSualeba, ro-
melsac ara aqvs saqmis ganxilvis dadgenili vada, rac qmnis gaugebrobas 
da fuWad aqcevs konvenciis 35-e muxlis 1-li punqtiT dadgenil eqvsi 
Tvis wess, romelic mWidrodaa dakavSirebuli Sidasaxelmwifo saSua-
lebaTa amowurvis moTxovnasTan (ix. berZeniSvili ruseTis winaaRmdeg 
(dec.), #31697/03, 2004 wlis 29 ianvari; denisovis saqme, cit. zemoT). 

40. sasamarTlo ubrundeba warmodgenili saqmis garemoebebs da 
aRniSnavs, rom administraciul samarTaldarRvevaTa kodeqsis 286-
e muxli mkafiod acxadebs, rom sasamarTlos (mosamarTlis) dadge-
nileba administraciuli saxdelis Sefardebis Sesaxeb aris “sabo-
loo da gasaCivrebas ar eqvemdebareba”. administraciul samarTal-
darRvevaTa kodeqsis 294-e muxli adgens, rom “igi SeiZleba gauqm-
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des an Seicvalos prokuroris protestiT TviT mosamarTlis mier, 
agreTve miuxedavad imisa, arsebobs Tu ara prokuroris protesti 
_ zemdgomi sasamarTlos Tavmjdomaris mier”. sasamarTlos miaC-
nia, rom, upirveles yovlisa, prokurorisaTvis mimarTvis moTxovna 
misi mxridan protestis wardgenis mizniT aSkarad ar aris efeqtiani 
samarTlebrivi dacvis saSualeba konvenciis 35-e muxlis 1-li pun-
qtis mniSvnelobiT, rameTu igi ar aris uSualod xelmisawvdomi da 
prokuroris diskreciul uflebamosilebazea damokidebuli.

41. zemdgomi sasamarTlos Tavmjdomaris mier saqmis gadasinjvasTan 
dakavSirebiT mxareebi ver SeTanxmdnen es procesi ganxorcielda dain-
teresebuli mxaris mimarTvis Tu Tavmjdomaris sakuTari Suamdgom-
lobis safuZvelze. sasamarTlo Tavidanve aRniSnavs, rom administra-
ciul samarTaldarRvevaTa kodeqsi am proceduris raime damatebiT 
detalebs ar Seicavs. 286-e muxli gamonaklis SemTxvevebs iTvaliswine-
bs. Tumca, mTavrobis gancxadebis sawinaaRmdegod, araferi miuTiTebs 
imaze, rom 294-e muxli SeiZleba aseT gamonaklisad CaiTvalos. ueWve-
lia, rom Tu am muxlis formulirebas, kerZod, “gauqmdes an Seicvalos 
Tavmjdomaris mier” davupirispirebT meore debulebas _ “SeiZleba 
misi gasaCivreba”, romelic gamoyenebulia somxeTis rogorc sisxlis 
samarTlis, ise samoqalaqo samarTlis procesSi, unda vifiqroT, rom 
es muxli gadasinjvis ufleba ufroa, vidre gasaCivrebisa. sasamarTlo 
aRniSnavs, rom aseve Seusabamoa am proceduris praqtikuli gamoyeneba: 
maSin, roca 2003 wlis 7 aprilis dadgenileba acxadebs, rom “igi eqvem-
debareba Tavmjdomaris mier gadasinjvas”, sasamarTlos mier miRebul 
mraval sxva dadgenilebaSi _ romelTa aslebic ganmcxadebelma war-
moadgina _ naTqvamia, rom igi “sabolooa da gasaCivrebas ar eqvemdeba-
reba”, an “SeiZleba gaaprotestos prokurorma”. mTavrobam Tavis mxriv 
ver warmoadgina raime mtkicebuleba, romelic ganamtkicebda mis mier 
294-e muxlisTvis micemul ganmartebas. aseT garemoebebSi sasamarTlo 
mTavrobis ganmartebas damajereblad ar miiCnevs da Tvlis, rom admi-
nistraciul samarTaldarRvevaTa kodeqsis 294-e muxli Tavmjdoma-
res aniWebs gadasinjvis uflebas da ara mxares gasaCivrebis uflebas. 
Tu vivaraudebT, rom mxares _ swored ise, rogorc prokurorisTvis 
mimarTvis SemTxvevaSi _ aseTi gadasinjvis moTxovna SeeZlo, araferi 
ar miuTiTebs imaze, rom Tavmjdomare valdebuli iyo, mxaris moTxo-
vnis Sesabamisad emoqmeda. garda amisa, arc administraciul samarTal-
darRvevaTa kodeqsi da arc TviT 2003 wlis 7 aprilis dadgenileba ar 
iTvaliswinebda gadasinjvis vadas.

42. zemoaRniSnulis Suqze sasamarTlo askvnis, rom administra-
ciul samarTaldarRvevaTa kodeqsis 294-e muxliT uzrunvelyofili 
gadasinjvis SesaZlebloba ufro araordinaluri saSualebaa, vidre 
apelaciis Cveulebrivi procedura da igi ar SeiZleba gaTvaliswine-
buli iqnes konvenciis 35-e muxlis 1-li puqntis miznebisTvis. aqedan 
gamomdinare, mTavrobis winaswari protesti uaryofili unda iqnes. 
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II. konvenciis me-5 muxlis savaraudo darRveva

43. ganmcxadebeli Cioda, rom konvenciis me-5 muxlis 1-li punqti 
Tavisuflebis aRkveTis erT-erT safuZvlad ar iTvaliswinebs piris 
dapatimrebas administraciuli saxdelis saxiT. igi konvenciis me-5 
muxlis me-4 punqtis safuZvelze aseve Cioda, rom mas ufleba hqon-
da gaesaCivrebina patimrobis kanoniereba, romelic mas 2003 wlis 7 
aprilis dadgenilebiT Seefarda.

me-5 muxlis Sesabamisi nawili acxadebs:
“1. yvelas aqvs Tavisuflebisa da piradi xelSeuxeblobis ufleba. ara-

vis SeiZleba aRekveTos Tavisufleba, garda Semdegi SemTxvevebisa da ka-
noniT dadgenili proceduris Sesabamisad, esenia:

(a) uflebamosili sasamarTlos mier msjavrdebuli piris kanonieri 
dapatimreba;

(b) piris kanonieri dakaveba an dapatimreba kanonis Sesabamisad gace-
muli sasamarTlos brZanebis SeusruleblobisaTvis an kanoniTY gaTval-
siwinebuli nebismieri valdebulebis Sesrulebis uzrunvelsayofad;

(c) piris kanonieri dakaveba an dapatimreba uflebamosili sasamarT-
lo organos winaSe mis warsadgenad, rodesac arsebobs samarTaldarRve-
vis Cadenis safuZveliani eWvi, an safuZvlianad aris miCneuli piris mier 
samarTaldarRvevis Cadenis Tu misi Cadenis Semdeg mimalvis aRkveTis 
aucilebloba;

(d) arasrulwlovanis dapatimreba kanonieri brZanebis safuZvelze 
masze aRmzrdelobiTi zedamxedvelobisaTvis an misi kanonieri dapati-
mreba uflebamosili sasamarTlo organos winaSe mis waradgenad;

(e) pirTa kanonieri dapatimreba infeqciur daavadebaTa gavrcelebis 
Tavidan asacileblad, an suliT avadmyofebis, alkoholikebis, narkoma-
nebisa Tu mawanwalebis kanonieri dapatimreba;

(f) piris kanonieri dakaveba an dapatimreba qveyanaSi misi une-
barTvod Sesvlis aRsakveTad, an im piris dakaveba Tu dapa-
timreba, romlis winaaRmdegac xorcieldeba RonisZiebebi 
deportaciisa Tu eqstradiciis mizniT.
...
4. yvelas, visac dakavebiT an dapatimrebiT aRekveTa Tavisufleba, ufle-

ba aqvs, mimarTos sasamarTlos, romelic swrafad ganixilavs misi dapati-
mrebis marTlzomierebis sakiTxs da gamoscems brZanebas misi gaTavisufle-
bis Sesaxeb, Tu dapatimreba kanonieri ar aris.”
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dasaSveboba

1. mxareTa mosazrebebi

44. mTavroba acxadebda, rom ganmcxadeblis “administraciuli 
patimroba” dasaSvebi iyo konvenciis me-5 muxlis 1-li punqtis (a) 
qvepunqtiT, radgan mas sasamarTlom msjavri dasdo administra-
ciuli samarTaldarRvevis CadenaSi. me-5 muxlis 1-li punqtis (a) 
qvepunqti piris dapatimrebis uflebas iZleva, Tu igi damnaSaved 
iqna aRiarebuli danaSulis CadenaSi, iqneba es sisxlis samarTlis, 
disciplinuri Tu administraciuli samarTaldarRveva, rogorc es 
warmodgenil saqmeSia. konvenciis me-5 muxlis me-4 punqtTan dakav-
SirebiT mTavroba amtkicebda, rom ganmcxadebels ufleba hqonda 
misi dapatimrebis marTlzomiereba gaesaCivrebina administraciul 
samarTaldarRvevaTa kodeqsis 294-e muxlis safuZvelze.

45. ganmcxadebeli aRniSnavda, rom administraciuli patimroba, 
rogorc saxdelis forma, ar SeiZleba CarTuli iqnes patimrobis 
safuZvlebSi, romlebic konvenciis me-5 muxlis 1-li punqtiTaa da-
saSvebi, radgan am proceduris gamoyeneba dagmobil iqna evropis sa-
bWos saparlamento asambleis rezoluciiT 1304 (2002). garda amisa, 
maSinac ki Tu konvenciis me-5 muxlis mniSvnelobiT dapatimrebis 
marTlzomiereba damokidebuli ar iyo msjavris kanonierebasTan, 
misi saqme konvenciis me-6 muxlis Sesabamisad rom ganexilaT, mas Ta-
visuflebas ar aRukveTdnen. konvenciis me-5 muxlis me-4 punqtTan 
mimarTebiT, ganmcxadebeli, Sidasaxelmwifo samarTlebrivi dacvis 
amouwuravobasTan dakavSirebiT mis mier wamoyenebul argumenteb-
Tan (ix. zemoT, punqtebi 34-36) erTad, aseve miuTiTebda, rom mas 2003 
wlis 7 aprilis dadgenilebis gaprotestebis saSualeba ar hqonda, 
radgan mas dadgenilebis asli mogvianebiT, mxolod patimrobidan 
gaTavisuflebis Semdeg gadasces.

2. sasamarTlos Sefaseba

a. konvenciis me-5 muxlis 1-li punqti

46. sasamarTlo miuTiTebs, rom me-5 muxlis 1-li punqtis (a) qve-
punqti iTvaliswinebs “uflebamosili sasamarTlos mier msjavrde-
buli piris kanonier dapatimrebas”. es debuleba raime gansxvavebas 
ar adgens samarTaldarRvevis bunebis safuZvelze, romlis Cadena-
Sic piri damnaSaved iqna cnobili. igi exeba nebismier “msjavrdebas”, 
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romelmac “sasamarTlos” mier gamocxadebuli Tavisuflebis aRkve-
Ta gamoiwvia, miuxedavad imisa, Tu rogor aris igi klasificirebuli 
mocemuli saxelmwifos Sida kanonmdeblobaSi (ix. engeli da sxvebi 
niderlandebis winaaRmdeg, 1976 wlis 8 ivnisis gadawyvetileba, se-
ria A #22, gv. 27-28, §68; gurepkas saqme, cit. zemoT, §39).

47. warmodgenil saqmeSi ganmcxadebels erevnis kentronisa da 
nork-maraSis raionulma sasamarTlom administraciuli patimroba 
Seufarda mas Semdeg, rac mas msjavri dasdo wvrilmani xulignobis-
Tvis administraciul samarTaldarRvevaTa kodeqsis 172-e muxlis 
safuZvelze. muxedavad imisa, rom saxdelis am formas “adminis-
traciuli patimroba” hqvia, es termini faqtobrivad gamoiyenebo-
da moklevadiani sasjelis saxelwodebisTvis, romelsac sasamarT-
lo ufardebs samarTaldarRvevisTvis, romelic Sidasaxelmwifo 
samarTalSi administraciuli samarTaldarRvevis saxeliTaa cno-
bili da, Cveulebriv, wvrilmani bunebiT xasiaTdeba. aqedan gamomdi-
nare, sasamarTlo askvnis, rom konvenciis me-5 muxlis 1-li punqtis 
(a) qvepunqtis mniSvnelobiT ganmcxadebels Tavisufleba aRekveTa 
“msjavris” dadebis Semdeg. 

48. dasadgeni darCa es msjavri iyo Tu ara Sefardebuli “kompe-
tenturi sasamarTlos” mier. administraciul samarTaldarRveva-
Ta kodeqsis 223-e muxlis Tanaxmad 172-e muxliT gansazRvrul ad-
ministraciul saqmeebs pirveli instanciis sasamarTlo ganixilavs. 
warmodgenil saqmeSi ganmcxadeblis administraciuli saqme ganixi-
la erevnis kentronisa da nork-maraSis raionuli sasamarTlos mo-
samarTlem (‘m’), romlis teritoriul qvemdebareobaSic Sedioda mo-
cemuli samarTaldarRvevis ganxilva. aqedan gamomdinareobs, rom 
ganmcxadebels sasjeli Seufarda “kompetenturma sasamarTlom”, 
rogorc amas konvenciis me-5 muxlis 1-li punqtis (a) qvepunqti moi-
Txovs.

49. bolos, sasamarTlos mier miRebuli dadgenilebis marTlzo-
mierebasTan dakavSirebiT sasamarTlo miuTiTebs, rom, me-5 muxlis 
1-li punqtis (a) qvepunqti avtonomiuri debulebaa, romlis mo-
Txovnebic konvenciis me-6 muxlis moTxovnebTan erTad yovelTvis 
ar arsebobs (ix. engeli da sxvebi, cit. zemoT, gv. 27-28, §68). saqmis 
konkretuli garemoebebidan gamomdinare, me-6 muxlis safZvelze 
saCivrebis arsebiTi mxarisTvis zianis miyenebis gareSe, sasamarT-
lo miiCnevs, rom wvrilmani xulignobisTvis ganmcxadeblisTvis 
Tavisuflebis aRkveTis Sefardeba gaTvaliswinebuli iyo somxeTis 
kanonmdeblobiT da misi Sefardeba moxda kanoniT dadgenili wesiT 
(ix., mutatis mutandis, iqve; da gurepkas saqme, cit. zemoT, §39).

50. zemoaRniSnulis Suqze sasamarTlo askvnis, rom ganacxadis es 
nawili AaSkarad arasaTanadodaa dasabuTebuli da igi ukugdebuli 
unda iqnes konvenciis 35-e muxlis me-3 da me-4 punqtebis safuZvelze.
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b. konvenciis me-5 muxlis me-4 punqti

51. sasamarTlo miuTiTebs, rom me-5 muxlis me-4 punqti xelSe-
mkvrel saxelmwifoebs avalebs uzrunvelyon sasamarTloSi gasaCi-
vrebis ufleba rodesac piris Tavisuflebis aRkveTis dadgenilebas 
administraciuli organo iRebs, magram araferi miuTiTebs imaze, 
rom igive exeba dadgenilebas, romelsac sasamarTlo iRebs procesis 
dasrulebisas. rodesac “kompetenturi sasamarTlos mier msjavrde-
buli piris” mimarT patimrobis sasajeli cxaddeba, me-5 muxlis me-4 
punqtiT moTxovnili zedamxedveloba dadgenilebaSi unda iyos Car-
Tuli (ix. de uilde, oomsi da versipi belgiis winaaRmdeg, cit. zemoT, 
gv. 32, §77; da meneSeva ruseTis winaaRmdeg, #59261/00, §103, 2006-...).

52. zemoaRniSnulis fonze, is faqti, rom warmodgenil saqmeSi ar 
arsebobda erevnis kentronisa da nork-maraSis raionuli sasamarT-
los mier miRebuli dadgenilebis Cveulebrivi gasaCivrebis wesi (ix. 
zemoT, punqtebi 40-42), ar warmoSobs problemas me-5 muxlis me-4 
punqtis safuZvelze. 

53. aqedan gamomdinare, ganacxadis es nawili AaSkarad arasaTana-
dodaa dasabuTebuli da igi ukugdebuli unda iqnes konvenciis 35-e 
muxlis me-3 da me-4 punqtebis safuZvelze.

III. konvenciis me-6 muxlis savaraudo darRveva

54. ganmcxadebelma ramdenime saCivari warmoadgina konvenciis 
me-6 muxlis 1-li punqtis da me-3 punqtis (b) da (c) qvepuntebis 
safuZvelze. kerZod, igi acxadebda, rom: (1) sasamarTlo, romelmac 
misi saqme ganixila, ar iyo damoukidebeli, radgan somxeTSi damou-
kidebeli sasamarTlo ar arsebobs, vinaidan mosamarTleebi iniSne-
bian iusticiis sabWos mier, romelsac Tavmjdomareoben somxeTis 
prezidenti da iusticiis ministri; (2) sasamarTlo procesi ar iyo 
samarTliani, xolo sasamarTlo ar iyo miukerZoebeli: saqme pra-
qtikulad ar ganuxilavT da mTeli procesi daaxloebiT xuT wuTs 
gagrZelda, mosamarTlem yvela argumenti ise ugulebelyo, rom 
maTi gabaTilebac ki ar ucdia, xolo dadgenileba mxolod adminis-
traciuli samarTaldarRvevis oqms daafuZna, romelic policiis 
mier iyo Sedgenili; (3) sasamarTlo ganxilva ar iyo sajaro, rad-
gan igi daxurulad warimarTa mosamarTlis kabinetSi 23:00 saaT-
ze; (4) mas ar misces sakmarisi dro da saSualebebi sakuTari dacvis 
mosamzadeblad; da (5) mas motyuebiT uari aTqmevines advokatis  
daxmarebaze.
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konvenciis me-6 muxlis Sesabamisi nawili adgens:

“samoqalaqo uflebaTa da movaleobaTa gansazRvrisas an wardgenili ne-
bismieri sisxlissamarTlebrivi braldebis safuZvlianobis gamorkvevisas, 
yvelas aqvs ... misi saqmis samarTliani da sajaro ganxilvis ufleba... damou-
kidebeli da miukerZoebeli sasamarTlos mier...

...
3. yovel pirs, visac bralad edeba sisxlis samarTlis 

danaSaulis Cadena, aqvs, sul mcire, Semdegi uflebebi:
...
(b) hqondes sakmarisi dro da SesaZleblobani sakuTari dacvis mosam-

zadeblad;
(c) daicvas Tavi piradad an mis mier arCeuli advokatis

meSveobiT...;”

aA. dasaSveboba

1. me-6 muxlis gamoyeneba

55. miuxedavad imisa, rom me-6 muxlis gamoyeneba administraciul 
procesebSi davis sagans ar warmoadgens, sasamarTlos saWirod miaC-
nia es sakiTxi sakuTari Suamdgomlobis safuZvelze ganixilos. qve-
moT moyvanili mizezebis gamo igi Tvlis, rom es procesebi moicavda 
ganmxadeblis mimarT sisxlissamarTlebrivi braldebis gansazRvras.

56. sasamarTlo aRniSnavs, rom konvenciis miznebisTvis samar-
TaldarRvevis “sisxlisamarTlebrivad” dakvalificirebisaTvis 
upirveles yovlisa unda dadgindes aRniSnuli samarTaldarRvevis 
ganmsazRvreli debuleba mopasuxe saxelmwifos samarTlebriv sis-
temaSi sisxlis samarTals miekuTvneba Tu ara; amis Semdeg ganxilu-
li unda iqnes “samarTaldarRvevis uSualo buneba” da mosalodneli 
sasjelis simkacris xarisxi (ix., sxva wyaroebs Soris, engeli da sx-
vebi, cit. zemoT, gv. 34‑35, §82; ozTurqi germaniis winaaRmdeg, 1984 
wlis 21 Tebervlis gadawyvetileba, seria A #73, gv. 18, §50; demikoli 
maltas winaaRmdeg, 1991 wlis 27 agvistos gadawyvetileba, seria A 
#210, gv. 15-17, §§31-34).

57. rac Seexeba Sidasaxelmwifo klasifikacias, sasamarTlom 
adre Seiswavla sfero, romelic zogierT samarTlebriv sistema-
Si gansazRvrulia rogorc “administraciuli” da daadgina, rom 
igi moicavs garkveul samarTaldarRvevebs, romlebic TavianTi 
bunebiT sisxlissamarTlebriv danaSauls warmoadgenen, magram 
Zalze umniSvnelo arian imisTvis, rom maTi regulireba sisxlis 
samarTlis kanonmdeblobiTa da procedurebiT moxdes (ix. palao-
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ro avstriis winaaRmdeg, 1995 wlis 23 oqtombris gadawyvetileba, 
seria A #329‑B, gv. 38, §§33-35). rogorc Cans, es somxeTis sistemasac 
exeba.

58. nebismier SemTxvevaSi, erovnuli kanonmdeblobiT gaTva-
liswinebuli miTiTeba, me-6 muxlis miznisTvis gadamwyveti ar aris 
da gansakuTrebuli mniSvneloba eniWeba mocemuli samarTaldarR-
vevis uSualo bunebas (ix. kempbeli da feli gaerTianebuli samefos 
winaaRmdeg, 1984 wlis 28 ivnisis gadawyvetileba, seria A #80, gv. 36, 
§71; veberi Sveicariis winaaRmdeg, 1990 wlis 22 maisis gadawyvetile-
ba, seria A #177, gv. 18, §32). sasamarTlo aRniSnavs, rom administra-
ciul samarTaldarRvevaTa kodeqsis 172-e muxli exeba yvela moqa-
laqes. garda amisa, ganmcxadeblis mimarT Sefardebuli sanqcia iyo 
wminda sadamsjelo xasiaTis da gamoyenebul iqna daSinebis mizniT. 

59. bolos, sasjelis simkacresTan dakavSirebiT, sasamarTlo 
aRniSnavs, rom danaSaulisTvis Tavisuflebis aRkveTa zogadad 
sisxlis samarTlis sferos miekuTvneba, Tu igi Tavisi bunebiT, xan-
grZliobiT an aRsrulebis formiT arsebiTi xasiaTis zians ar iwve-
vs (ix. engeli da sxvebi, cit. zemoT, gv. 34-35, §82; eze da konorsi 
gaerTianebuli samefos winaaRmdeg [GC], #39665/98 da 40086/98, §§69-
130, ECHR 2003‑X). warmodgenil saqmeSi ganmcxadebels Tavisufleba 
aRekveTa sami dRis vadiT da igi misjili vadis ganmavlobaSi sapyro-
bileSi iyo Caketili. garda amisa, patimrobis maqsimaluri vada Sei-
Zleboda yofiliyo 15 dRe.

60. es mosazrebebi sakmarisia imis dasadgenad, rom samarTalda-
rRveva, romlis CadenaSic ganmcxadebeli damnaSaved iqna miCneuli, 
konvenciis miznisTvis SeiZleba dakvalificirdes rogorc “sisxlis 
samarTlis” danaSauli (ix. mutatis mutandis, meneSevas saqme, cit. zemoT, 
§§94-98).

2. sasamarTlos damoukidebloba

61. sasamarTlo aRniSnavs, rom organos “damoukideblobis” gan-
sazRvrisaTvis _ gansakuTrebiT aRmasrulebeli organos da saqme-
Si monawile mxareTa _ saWiroa gaTvaliswinebuli iqnes misi wevre-
bis daniSvnis forma da maTi postze yofnis vada, gare zewolisagan 
dacvis garantiebi da damoukideblobis damadasturebeli aspeqtebi 
(ix. kempbelisa da felis saqme, cit. zemoT, gv. 39-40, §78).

62. sasamarTlo Tavidanve aRniSnavs, rom ganmcxadebelma, mo-
samarTleTa daniSvnis sistemis mimarT zogadi ukmayofilebis ga-
moxatvis garda, ver daasabuTa, Tu rogor uqmnis safrTxes es sis-
tema im sasamarTlos damoukideblobas, romelmac misi konkretu-
li saqme ganixila. rac Seexeba TviT sistemas, sasamarTlo miuTi-
Tebs, rom saqmesTan dakavSirebul dros moqmedi konstituciis 
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Sesabamisad, mosamarTleTa daniSvnaze pasuxismgebel organos, 
kerZod, iusticiis sabWos, somxeTis prezidenti Tavmjdomare-
obda. Tumca is faqti, rom sasamarTlos wevrebs aRmasrulebeli 
xelisufleba niSnavs, TavisTavad eWvqveS ar ayenebs mis damouki-
deblobas (iqve, gv. 40, §79). sasamarTlo aRniSnavs, rom mosamarT-
leebi Tanamdebobebze daniSnes specialuri sakvalifikacio tes-
tis safuZvelze. garda amisa, mosamarTleTa damoukideblobis 
damcavi meqanizmebi, rogoricaa mosamarTlis Tanamdebobaze yo-
fnis vadis dacva, maTi samsaxuridan daTxovnis dauSvebloba da 
gare miTiTebebisagan an zewolisagan Tavisufleba, konstitucii-
Ta da moqmedi kanonmdeblobiT iyo garantirebuli. sasamarTlos 
azriT, es damcavi meqanizmebi sakmarisi iyo, raTa gamoiricxos 
ganmcxadeblis SiSi mis saqmeSi sasamarTlos damoukideblobasTan  
dakavSirebiT.

63. sasamarTlo askvnis, rom ganacxadis es nawili aSkarad arasa-
Tanadodaa dasabuTebuli da igi ukugdebuli unda iqnes konvenciis 
35-e muxlis me-3 da me-4 punqtebis safuZvelze.

3. samarTliani sasamarTlos sxva garantiebi

64. mTavrobam miuTiTa dasaSvebobis sakiTxis gadawyvetaze sa-
qmeSi marfi gaerTianebuli samefos winaaRmdeg (#4681/70, komisiis 
1972 wlis 3 oqtombris dadgenileba, krebuli 43, gv. 1) da ganacxada, 
rom dacvis mosamzadeblad arasakmarisi droisa da SesaZleblobe-
bis Sesaxeb saCivarTan dakavSirebiT ganmcxadebelma ver amowura 
Sidasaxelmwifo samarTlebrivi dacvis saSualebebi, vinaidan mas 
sasamarTloSi ar warudgenia Suamdgomloba saqmis ganxilvis gada-
debis Taobaze. Tu ganmcxadebels miaCnda, rom mas sakuTari dacvis 
mosamzadeblad sakmarisi dro ar hqonda, mas SeeZlo moeTxova sxdo-
mis gadadeba an protesti gamoexata organos mier ganxorcielebuli 
moqmedebebis mimarT.

65. ganmcxadebels am sakiTxze komentari ar gaukeTebia.
66. sasamarTlos miaCnia, rom mTavrobis protesti mWidro kav-

SirSia ganmcxadeblis mier me-6 muxlis safuZvelze warmodgenili 
saCivris arsebiT mxaresTan da igi arsebiT ganxilvasTan unda gaer-
Tiandes.

67. am muxlis safuZvelze warmodgenili saCivrebis danarCen 
nawilTan dakavSirebiT sasamarTlo aRniSnavs, rom es saCivrebi ar 
aris aSkarad arasaTanadod dausabuTebeli konvenciis 35-e muxlis 
me-3 punqtis mniSvnelobiT. igi aseve aRniSnavs, rom isini arc rai-
me sxva safuZvliT aris dauSvebeli. aqedan gamomdinare, isini 
dasaSvebad unda gamocxaddes.
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Bb. arsebiTi mxare

1. mxareTa mosazrebebi

a. mTavroba

68. mTavroba amtkicebda, rom ganmcxadebels sakuTari dacvis 
mosamzadeblad sakmarisi dro hqonda. mTavrobam miuTiTa saqmeze 
alberti da le kompte belgiis winaaRmdeg (1983 wlis 10 Tebervlis 
gadawyvetileba, seria A #58, gv. 20-21, §41) da ganacxada, rom saqmis ga-
remoebaTa kuTxiT SefasebisaTvis “sakmarisi dro” arsebobda, saqmis 
sirTulisa da sasamarTlo procesis etapis CaTvliT. ganmcxadebe-
li policiis ganyofilebaSi miiyvanes 17 saaTsa da 30 wuTze, xolo 
sasamarTlo ganxilva daiwyo 19 saaTsa da 30 wuTze. am drois ganma-
vlobaSi man ver gamoiyena misi proceduruli uflebebi, policiis 
oficerTa Zalisxmevis miuxedavad. ganmcxadebels gaacnes mis mi-
marT aRZruli saqmis masalebi da ganumartes Suamdgomlobis da 
acilebis wardgenis uflebebi, rac man ar gamoiyena. ganmcxadebelma 
nebayoflobiT moawera xeli samarTaldarRvevis oqms da amiT igi 
daeTanxma mis Sinaarss, riTac faqtobrivad aRiara danaSuli. imis 
gaTvaliswinebiT, rom man oqms xeli moawera, uari Tqva advokatis 
daxmarebaze, ar Seutania raime Suamdgomloba da ar gamouyenebia 
sxva proceduruli uflebebi, policiis oficrebma ori saaTi sakma-
risad CaTvales ganmcxadeblis dacvis mosamzadeblad. garda amisa, 
ganmcxadebels hqonda ufleba, saqmis ganxilvis gadadeba moeTxo-
va, rac mas aseve ar gaukeTebia. vinaidan man saqmis ganxilvis gada-
deba ar moiTxova, ganmcxadebeli praqtikulad daTanxmda, rom mas 
sakuTari dacvis mosamzadeblad sakmarisi dro hqonda. da bolos, 
sasamarTlosTvis saqmis dauyovnebeli gadacemiT policiis ofi-
crebma uzrunvelyves sasamarTlos winaSe ganmcxadeblis gonivrul 
vadaSi wardgenis moTxovna.

69. mTavroba aseve acxadebda, rom ganmcxadeblis saqme sajarod 
iqna ganxiluli. samoqalaqo saproceso kodeqsis me-8 muxlis Sesaba-
misad, saqmis daxuruli ganxilvisTvis saWiroa miRebuli iqnes spe-
cialuri dadgenileba. ganmcxadeblis saqmeSi aseTi dadgenileba ar 
miuRiaT, rac miuTiTebs, rom sxdoma Riad Catarda.

70. bolos mTavrobam aRniSna, rom ganmcxadebels Tavad ar sur-
da advokatis daxmareba, miuxedavad imisa, rom policiis oficreb-
ma mas ganumartes advokatis daxmarebis uflebis Sesaxeb da urCies 
es ufleba gamoeyenebina. garda amisa, ganmcxadebels advokatis 
daxmarebis survili arc mTeli procesis manZilze ar gamouqvams, 
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sasamarTlo sxdomis CaTvliT, ris Sesaxebac mas miTiTebuli aqvs 
administraciuli samarTaldarRvevis oqmSi. sabolood, ganmcxa-
deblis procesi mTlianobaSi Seesabameboda konvenciis me-6 muxliT 
dadgenil garantiebs.

b. ganmcxadebeli

71. ganmcxadebelma aRniSna, rom sasamarTlo procesi ar iyo 
samarTliani. samarTliani procesi niSnavs saqmis garemoebaTa 
miukerZoebel, obieqtur da detalur Seswavlas, maSin, roca yve-
la masala miuTiTebs, rom saqmis aseTi ganxilva ar Catarebula. man 
aseve ganacxada, rom 2003 wlis saprezidento arCevnebis Semdgom 
periodSi rogorc policia, ise sasamarTloebi yvelafers akeTebd-
nen opoziciis aqtivistebis dasasjelad, rac gaumWvirvale piro-
bebSi xdeboda. policia, rogorc wesi, Tavis “msxverpls” eZebda ara 
uSualod demonstraciebze, aramed mis Semdeg, sxvadasxva adgileb-
Si. zogjer sazogadoeba da naTesavebi msjavrdebis Sesaxeb mxolod 
sasamarTlos mier dadgenilebis miRebis Semdeg igebdnen, rodesac 
msjavrdebuli ukve sapyrobileSi imyofeboda. imisTvis, rom Se-
TiTxnili saqmeebi daemalaT, xelisufleba advokatebs monawile-
obis saSualebas ar aZlevda, xolo sasamarTlo sxdomebi gvian tar-
deboda, riTac sakmaod efeqtianad gamoricxavdnen ganxilvebis  
sajaroobas.

72. ganmcxadebeli aseve miuTiTebda mis adrindel komentar-
ze, romlis mixedviT, sasamarTlo sxdoma, mTavrobis gancxade-
bisagan gansxvavebiT, 23:00 saaTze gaimarTa da mas mosamarTlisa 
da Tanmxlebi policiis oficris garda aravin ar eswreboda. am 
ukanasknels procesSi raime monawileoba ar miuRia. mosamarTlem 
dadgenileba mxolod administraciuli samarTaldarRvevis oqms 
daafuZna, xolo ganmcxadeblis argumentebi sruliad ugulebel-
yo, raime SekiTxvis dasmis gareSe. mTeli procesi sul xuT wuTs 
grZeldeboda da ganxilva, rogorc aseTi, ar Semdgara. ganmcxade-
bels advokatze uari arc manamade da arc sasamarTlo ganxilvis 
dros ar uTqvams. 

73. ganmcxadebelma aseve aRniSna, rom saqmis garemoebebTan daka-
vSirebiT mTavrobis gancxadebebi mxolod varaudebs warmoadgenda, 
romlebic efuZneboda im ubralo faqts, rom man administraciuli 
samarTaldarRvevis oqms xeli moawera. Tumca es oqmi SeTiTxnili 
iyo iseve, rogorc misgan gamomdinare sasamarTlos dadgenileba, 
romelic standartuli teqstis garda arafers ar Seicavda. im Se-
mTxvevaSic ki, Tu es oqmi SeiZleba aRiarebad iqnes miCneuli, sxva 
mtkicebulebaTa ararsebobis pirobebSi igi msjavris dasadebad sak-
marisi safuZveli ver iqneboda. 
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74. rac Seexeba saqmis Riad ganxilvas, ganmcxadebeli miuTiTebda, 
rom es iyo am movlenis ufro de faqto da ara de iure aspeqti, rome-
lic mxedvelobaSi iyo misaRebi. mosamarTlis kabinetSi 23:00 saaTze 
gamarTuli sxdoma ar SeiZleba CaiTvalos “sajarod”.

2. sasamarTlos Sefaseba

75. imisTvis, rom dadgindes, ganmcxadeblis mimarT warmoebuli 
procesi akmayofilebda Tu ara me-6 muxlis moTxovnebs, sasamarTlo 
individualurad ganixilavs am TvalsazrisiT warmoSobil saCivre-
bs (ix. borisova bulgareTis winaaRmdeg, #56891/00, §40, 2006 wlis 21 
dekemberi).

a. me-6 muxlis 1-li punqti: samarTliani da sajaro 
ganxilva miukerZoebeli sasamarTlos mier

76. sasamarTlo Tavidanve aRniSnavs, rom ganmcxadebeli daobda 
mis mimarT warmoebuli sasamarTlo procesis garemoebaTa gamo, im 
saxiT, rogorc es sasamarTlos oqmSi iyo warmodgenili. igi amt-
kicebda, rom praqtikulad saqmis raime ganxilvas adgili ar hqo-
nia, sxdomaze ar imyofeboda sxdomis mdivani da misi Cawera ar xde-
boda, xolo zemoxsenebuli oqmi gaayalbes. miuxedavad imisa, rom 
mTavrobas es mosazreba mkafiod ar uaruyvia, sasamarTlos miaCnia, 
rom oficialuri dokumentis gayalbebulad misaCnevad mas mtkice-
bulebebi esaWiroeba. is rom oqmi xeliTaa dawerili, udavo faqtia, 
rac sasamarTlos afiqrebinebs, rom igi SeiZleba sxdomis Semdeg 
daweres an gadaweres. miuxedavad imisa, rom aman SesaZloa warmoS-
vas garkveuli eWvi oqmis sizustesTan mimarTebiT, sasamarTlos-
Tvis es mainc ar aris sakmarisi daaskvnas, rom oqmi gayalbebulia. 
aqedan gamomdinare, sasamarTlo varaudobs, rom sxdoma im formiT 
Catarda, rogorc es oqmSia dafiqsirebuli, romlidanac Cans, rom 
sasamarTlo ganxilva Sedga, Tundac Zalze xanmokle. 

77. ganmcxadebeli aRniSnavda, rom sasamarTlom Tavisi dadgeni-
leba policiis mier momzadebul masalebs daafuZna, kerZod, admi-
nistraciuli samarTaldarRvevis oqms, xolo misi yvela argumenti 
ugulebelyo. Tumca sasamarTlo miuTiTebs, rom misi saqmianobis 
sferoSi ar Sedis faqtebisa da mtkicebulebebis miseuli Sefase-
biT Secvalos Sidasaxelmwifo sasamarTloebis mier gakeTebuli 
Sefaseba, vinaidan, rogorc zogadi wesi, maT winaSe wardgenili mt-
kicebulebebi am sasamarTloebma unda Seafason (ix. sxva masalebs 
Soris, edvardsi gaerTianebuli samefos winaaRmdeg, 1992 wlis 16 
dekemberi, seria A #247‑B, gv. 34-35, §34; bernardi safrangeTis winaaR-
mdeg, 1998 wlis 23 aprilis gadawyvetileba, Reports of Judgments and 
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Decisions 1998‑II, gv. 879, §37). garda amisa, miuxedavad imisa, rom, me-6 
muxli samarTlian ganxilvas uzrunvelyofs, igi mtkicebulebis da-
saSvebobis wess ar gansazRvravs, rac upirveles yovlisa erovnuli 
kanonmdeblobiT regulirdeba. aqedan gamomdinare, sasamarTlos 
funqciaSi principulad ar Sedis dasaSvebi mtkicebulebis konkre-
tuli saxeebis an ganmcxadeblis braleulobis sakiTxis gansazRvra. 
kiTxva, romelsac pasuxi unda gaeces, SemdegSi mdgomareobs: iyo Tu 
ara samarTalwarmoeba mTlianobaSi samarTliani, mtkicebulebaTa 
mopovebis gzebis CaTvliT. imis gansazRvrisas, iyo Tu ara mTliano-
baSi samarTalwarmoeba samarTliani, yuradReba agreTve unda mieq-
ces Tu ramdenad iqna daculi dacvis ufleba. kerZod, Seswavlili 
unda iqnes, hqonda Tu ara ganmcxadebels saSualeba moeTxova mtki-
cebulebis avTenturobis dadgena da SewinaaRmdegeboda mis gamoye-
nebas. garda amisa, yuradReba unda mieqces mtkicebulebis xarisxs, 
misi mopovebis garemoebebis CaTvliT, kerZod, xom ar iwvevda eWvs 
es garemoebebi saimedoobisa da sizustis TvalsazrisiT. miuxedavad 
imisa, rom samarTlianobis sakiTxi uciloblad ar warmoiSoba ro-
desac mtkicebuleba sxva masalebiT gamyarebuli ar aris, unda aRi-
niSnos, rom rodesac mtkicebuleba sakmaod myaria da mis saimedo-
obasTan mimarTebiT saSiSroeba ar arsebobs, gamamyarebeli mtkice-
bulebebis aucilebloba Sesabamisad sustdeba (ix. ialohi germaniis 
winaaRmdeg [GC], #54810/00, §§94-96, ECHR 2006‑...). 

78. sasamarTlo aRniSnavs, rom ganmcxadeblis mimarT wayenebuli 
braldeba da Semdgomi msjavrdeba dafuZnebuli iyo policiis mier 
wardgenil mtkicebulebebze, rogorc amas administraciuli samar-
TaldarRvevis oqmi uCvenebs, aseve policiis mier momzadebul sxva 
masalebze. sasamarTlos azriT, is faqti, rom sisxlis samarTlis 
procesSi erTaderTi mtkicebuleba piris damkavebeli policiis 
oficris Cvenebaa, TavisTavad konvenciis me-6 muxls ar ewinaaRmde-
geba, Tuki braldebuls saSualeba aqvs gamoikvlios es mtkicebu-
leba SejibrebiTobis principiT warmarTul procesze. winamdebare 
saqmeSi, ganmcxadebels, Tundac Zalze xanmokle ganxilvisas, saSua-
leba hqonda mosazrebebi gamoeTqva sakuTari poziciis dasacavad. 
meore mxriv, sasamarTloSi ar gamouZaxebiaT da ar daukiTxavT arc 
erTi policiis oficeri, romelic mis dakavebaSi Rebulobda mo-
nawileobas. Tumca amasTan dakavSirebiT sasamarTlo miuTiTebs, 
rom mowmis gamokvlevis ufleba SeiZleba ganxorcieldes mxolod im 
SemTxvevaSi, Tu braldebuli amis survils gamoTqvams (ix. kardoti 
safrangeTis winaaRmdeg, 1991 wlis 19 martis gadawyvetileba, seria 
A #200, gv. 18-19, §§35-36), risi gakeTebac ganmcxadebelma ver moaxerxa.

79. ganmxadebeli aseve aRniSnavda, rom sasamarTlo ar iyo miuker-
Zoebeli. sasamarTlo miuTiTebs, rom konvenciis me-6 muxlis 1-li 
punqtiT gansazRvruli “miukerZoeblobis” moTxovna ori aspeqtisa-
gan Sedgeba. pirveli, sasamarTlo subieqturad Tavisufali unda iyos 



185

galstiani somxeTis winaaRmdeg

pirovnuli zraxvebisa da midrekilebebisagan. meore, igi aseve miuker-
Zoebeli unda iyos obieqturi TvalsazrisiT, anu man unda uzrunvel-
yos sakmarisi garantiebi am TvalsazrisiT nebismieri kanonieri eWvis 
gamosaricxad (ix. gotrini da sxvebi safrangeTis winaaRmdeg, 1998 wlis 
20 maisis gadawyvetileba, Reports of Judgments and Decisions 1998‑III, gv. 1030-
31, §58; morisi gaerTianebuli samefos winaaRmdeg, #38784/97, §58, ECHR 
2002‑I). rac Seexeba subieqturobas, mosamarTle pirovnulad miuker-
Zoeblad unda iqnes miCneuli, vidre amis sawinaaRmdego ar damtkicde-
ba (ix. hausSidti daniis winaaRmdeg, 1989 wlis 24 maisis gadawyvetileba, 
seria A #154, gv. 21, §47; daktarasi litvis winaaRmdeg, #42095/98, §30, ECHR 
2000‑X). warmodgenil saqmeSi ganmcxadebeli Cioda, rom mosamarTle 
mikerZoebuli iyo politikuri mizezebiT. am TvalsazrisiT sasamarT-
los miaCnia, rom, Tumca saqmis zogierTi masala, rogoricaa evropis 
sabWos saparlamento asambleis dokumentebi da human raiTs uoCis 
moxseneba, uCvenebs, rom 2003 wlis saprezidento arCevnebis periodi 
Zlieri politikuri mgrZnobelobiT gamoirCeoda, es mainc ar aris sak-
marisi daskvnisTvis, rom mosamarTle, romelic ganmcxadeblis saqmes 
warmarTavda, mikerZoebuli iyo politikuri niSniT. sasamarTlo ase-
ve aRniSnavs, rom ganmcxadebels ar miuTiTebia raime sxva argumentze, 
romelic saeWvos gaxdida misi saqmis ganmxilveli mosamarTle ‘m’-is 
subieqtur Tu obieqtur miukerZoeblobas.

80. bolos ganmcxadebeli Cioda, rom procesi ar iyo sajaro, radgan 
igi savaraudod mosamarTlis kabinetSi Catarda 23 saaTsa da 30 wuTze. 
sasamarTlo kvlav imeorebs, rom sasamarTlo procesis sajarooba me-6 
muxlis 1-li punqtiT gansazRvruli fundamenturi principia (ix. Su-
ler-zgrageni Sveicariis winaaRmdeg, 1993 wlis 24 ivnisis gadawyveti-
leba, seria A #263, gv. 19-20, §58). sajaro ganxilvis ufleba ara mxolod 
damatebiTi garantiaa WeSmaritebis dadgenisaken mimarTuli Zalisxme-
vis uzrunvelsayofad, aramed igi agreTve exmareba braldebuls darw-
mundes, rom mis saqmes ganixilavs sasamarTlo, romlis damoukideblo-
bisa da miukerZoebloebis Semowmeba mas SeuZlia. sasamarTlo organo-
Si procesis sajaro xasiaTi procesis mxares marTlmsajulebis sai-
dumlod da sazogadoebrivi kontrolis gareSe ganxorcielebisagan 
icavs; igi aseve zemdgomi Tu qvemdgomi sasamarTloebis mimarT ndobis 
ganmtkicebis saSualebaa. marTlmsajulebis Riad ganxorcieleba da 
misi sajarooba xels uwyobs me-6 muxlis 1-li punqtis miznis miRwevas, 
kerZod, samarTliani sasamarTlos principis damkvidrebas, romlis 
uzrunvelyofac demokratiuli sazogadoebis erT-erTi fundamentu-
ri principia konvenciis mniSvnelobis farglebSi (ix. feide SvedeTis 
winaaRmdeg, 1991 wlis 29 oqtombris gadawyvetileba, seria A #212‑C, gv. 
67-68, §28; tiersi da sxvebi san marinos winaaRmdeg, ##24954/94, 24971/94 da 
24972/94, §92, ECHR 2000‑IX).

81. warmodgenil saqmeSi sasamarTlo Tavidanve aRniSnavs, rom 
mocemuli sasamarTlo ganxilva formalurad sajaro iyo. miuxe-
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davad amisa, unda gvaxsovdes, rom konvenciis mizania uzrunvelyos 
ara Teoriuli an iluzoruli uflebebi, aramed praqtikuli da efe-
qtiani (ix., sxva masalebs Soris, suxorubCenko ruseTis winaaRmdeg, 
#69315/01, §43, 2005 wlis 10 Tebervali). sasamarTlos miaCnia, rom sa-
jaro ganxilvis ufleba iluzoruli iqneba, Tu xelSemkvreli saxel-
mwifos Sidasaxelmwifo samarTlebrivi sistema sasamarTlos ufle-
bas aZlevs, ganaxorcielos formiT sajaro, magram realurad sazo-
gadoebisTvis xelmiuwvdomeli procesi, maT Soris, sasamarTlos 
sxdomis gamarTvis droisa da adgilis TvalsazrisiT (ix., mutatis mu-
tandis, riepani avstriis winaaRmdeg, #315115/97, §29-31, ECHR 2000‑XII). 
Tumca sasamarTlo aRniSnavs, rom sasamarTlos sxdomis oqmidan 
naTlad ar Cans, romel saaTze Catarda ganmcxadeblis procesi. verc 
ganmcxadebelma warmoadgina raime damatebiTi mtkicebuleba Tavisi 
pretenziis gasamyareblad, rom sxdoma 23:00 saaTze daiwyo. aqedan 
gamomdinare, obieqturad SeuZlebelia dadgindes sasamarTlo sx-
domis gamarTvis dro, aseve is, uSlida Tu ara es xels procesis sa-
jaroobas. sxdomis gamarTvis adgilTan dakavSirebiT mTavrobas ar 
uaruyvia, rom sasamarTlos sxdoma Catarda mosamarTle ‘m’-is kabi-
netSi, rogorc amas ganmcxadebeli amtkicebda, da ara sasamarTlos 
sxdomaTa darbazSi (ix. zemoT, punqti 21). Tumca sasamarTlos oqmi-
dan gamomdinareobs, rom mosamarTle garkveul momentSi saTaTbiro 
oTaxSi gavida, rac miuTiTebs, rom sxdoma darbazSi Catarda da ara 
mosamarTlis kabinetSi. garda amisa, is faqti, rom sasamarTlo pro-
cess sazogadoebis wevrebi ar eswrebodnen, avtomaturad ar niSnavs, 
rom igi sajaro ar iyo. sasamarTlo bolos aRniSnavs, rom ganmcxade-
bels raime sxva argumenti ar warmoudgenia, garda imisa, rom arasa-
jaro ganxilvasTan dakavSirebiT Tavis gancxadebas igi savaraudo 
drosa da adgilze afuZnebda. aseT garemoebebSi sasamarTlos miaC-
nia, rom ar arsebobs sakmarisi mtkicebulebebi daskvnisTvis, rom 
mocemuli sasamarTlo ganxilva sajaro ar iyo. 

82. zemoaRniSnuli faqtorebis Suqze sasamarTlo askvnis, rom 
konvenciis me-6 muxlis 1-li punqti ar darRveula miukerZoebeli 
sasamarTlos mier ganmcxadeblis saqmis samarTliani da sajaro 
ganxilvis uflebasTan mimarTebiT. 

b. me-6 muxlis me-3 punqti me-6 muxlis 1-l punqtTan 
erTobliobaSi

83. sasamarTlo imeorebs, rom me-6 muxlis me-3 punqtis moTxovne-
bi ganxiluli unda iqnes rogorc samarTliani sasamarTlos ufle-
bis konkretuli aspeqtebi, romlebic me-6 muxlis 1-li punqtiTaa 
garantirebuli. aqedan gamomdinare, sasamarTlo erToblivad ga-
nixilavs Sesabamis saCivrebs orive debulebis safuZvelze (ix. f.s.b. 
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italiis winaaRmdeg, 1991 wlis 28 agvistos gadawyvetileba, seria A 
#208‑B, gv. 20, §29; puatrimoli safrangeTis winaaRmdeg, 1993 wlis 23 
noembris gadawyvetileba, seria A #277‑A, gv. 13, §29). 

i. sakuTari dacvis mosamzadeblad adkevaturi droisa 
da SesaZleblobebis ufleba

84. sasamarTlo miuTiTebs, rom me-6 muxlis me-3 punqtis (b) qve-
punqti braldebuls uzrunvelyofs, hqondes “sakmarisi dro da Se-
saZleblobani sakuTari dacvis mosamzadeblad”, da amitom igi iTva-
liswinebs, rom misi saxeliT ganxorcielebuli realuri dacva Sei-
Zleba moicavdes yvelafers, rac “aucilebelia” ZiriTadi ganxilvis 
mosamzadeblad. braldebuls saSualeba unda hqondes, sakuTari 
dacvis organizeba saTanado gziT moaxdinos da SezRuduli ar iyos, 
sasamarTlos warudginos dacvis yvela relevanturi argumenti, 
rac mas saSualebas miscems, zegavlena moaxdinos procesis Sedeg-
ze (ix. kani avstriis winaaRmdeg, # 9300/81, komisiis moxseneba, 1984 
wlis 12 ivlisi, seria A #96, §53; konoli gaerTianebuli samefos wi-
naaRmdeg (dec.), #27245/95, 1996 wlis 26 ivnisi; maiziti ruseTis winaaR-
mdeg, #63378/00, §78, 2005 wlis 20 ianvari). garda amisa, SesaZleblo-
bani, romlebic unda hqondes yovel pirs, romelsac bralad edeba 
sisxlis samarTlis danaSaulis Cadena, moicavs SesaZleblobas, rom 
piri, sakuTari dacvis momzadebis mizniT, gaecnos samarTalwar-
moebis mTeli procesis ganmavlobaSi mimdinare gamoZiebis Sedegebs 
(ix. s.g.p. niderlandebis winaaRmdeg, (dec.), #29835/96. 1997 wlis 15 ian-
vari; fuCeri safrangeTis winaaRmdeg, 1997 wlis 18 martis gadawyve-
tileba, moxsenebebi 1997-II, §§26-38). braldebulis sakmarisi droi-
Ta da SesaZleblobebiT uzrunvelyofis sakiTxi unda Sefasdes 
TiToeuli konkretuli saqmis garemoebaTa fonze. 

85. am saqmeze sasamarTlo aRniSnavs, rom ganmcxadeblis saqme 
daCqarebuli wesiT iqna ganxiluli administraciul samarTalda-
rRvevaTa kodeqsis safuZvelze: administraciul samarTaldarR-
vevaTa kodeqsis 277-e muxlis Sesabamisad, wvrilman xulignobasTan 
dakavSirebul danaSaulTa saqmeebi erT dReSi unda ganixilon. Tum-
ca sasamarTlo miuTiTebs, rom sisxlis samarTlis saqmeebze daCqa-
rebuli procesis arseboba da gamoyeneba TavisTavad konvenciis me-6 
muxls ar ewinaaRmdegeba, Tu igi uzrunvelyofs am muxliT dadgenil 
garantiebs (ix. borisovas saqme, cit. zemoT). mTavroba amtkicebda, 
rom ganmcxadebels SeeZlo moeTxova saqmis gadadeba, Tu mas miaCn-
da, rom sakuTari dacvis mosamzadeblad sakmarisi dro ar hqonda, 
rac mas ar gaukeTebia. Tumca sasamarTlo aRniSnavs, rom adminis-
traciul samarTaldarRvevaTa kodeqsis 277-e muxli dadgenili 
wesidan gamonaklis SemTxvevebs ar iTvaliswinebs. administraciul 
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samarTalwarmoebaSi braldebulis uflebaTa Soris arc saqmis gada-
debis uflebaa mkafiod gaTvaliswinebuli (administraciul samar-
TaldarRvevaTa kodeqsis 267-e muxli). aseTi uflebis arsebobasTan 
dakavSirebiT mTavrobam verc raime sxva samarTlebriv safuZvelze 
miuTiTa. garda amisa, arc ganmcxadeblis administraciuli saqmis 
masalebi da arc mTavrobis mier warmodgenili dokumentebi ar uCve-
nebs, rom ganmcxadebels policiam an sasamarTlom ganumarta aseTi 
SesaZleblobis arseboba. aseT garemoebebSi sasamarTlos miaCnia, 
rom mTavrobam damajereblad ver warmoadgina, rom ganmcxadebels 
_ rogorc kanoniT, ise praqtikaSi _ mkafiod hqonda misi saqmis 
ganxilvis gadadebis ufleba, raTa momzadebuliyo sakuTari dacvi-
saTvis, da rom ganmcxadeblis saqmis ganxilvas gadadebdnen, mas rom 
es moeTxova (ix. a contrario, marfis saqme, cit. zemoT). 

86. sasamarTlo aRniSnavs, rom mTavrobis gancxadebis Sesaba-
misad, mTeli winasasamarTlo procesi or saaTs grZeldeboda, 17 
saaTsa da 30 wuTidan 19 saaTsa da 30 wuTamde. mTavroba amtkicebda, 
rom vinaidan ganmcxadeblis saqme ar iyo rTuli, ori saaTi sakmarisi 
dro iyo, miT umetes, rom man uari ganacxada advokatze, ar gamoiyena 
Suamdgomlobisa da gasaCivrebis ufleba da nebayoflobiT moawera 
xeli administraciuli samarTaldarRvevis oqms. Tumca sasamarT-
los miaCnia, rom mxolod is faqti, rom ganmcxadebelma xeli moawera 
documents, romelSic igi uars ambobda advokatze da Tavis dacva 
piradad amjobinebda, ar niSnavs, rom misTvis ar unda miecaT sakma-
risi dro da SesaZleblobani sasamarTlo procesisTvis efeqtiani 
dacvis mosamzadeblad. is, rom ganmcxadebelma moklevadiani wi-
naswari gamoZiebis periodSi konkretuli Suamdgomloba ar daayena, 
uciloblad ar niSnavs, rom mas damatebiTi dro ar sWirdeboda _ 
adekvatur pirobebSi _ raTa saTanadod Seefasebina misTvis wayene-
buli braldeba da ganexila Tavis dacvis sxvadasxva efeqtiani gza. 
da bolos, sasamarTlo eTanxmeba, rom ganmcxadebels ufleba hqon-
da, xeli ar moewera administraciuli samarTaldarRvevis oqmis-
Tvis. Tumca mTavrobis gancxadebis sawinaaRmdegod, arc kanoni da 
arc ganmcxadeblis administraciuli saqmis masalebi ar miuTiTebs, 
rom ganmcxadeblis mier oqmis xelmoweras raime sxva mizani hqonda, 
garda imisa, rom daedasturebina oqmis gacnobis faqti da gascnobo-
da Tavis uflebebs da misTvis wayenebul braldebas.

87. sasamarTlo aRniSnavs, rom administraciuli samarTaldarRve-
vis oqmi, romelic Seicavda braldebas da ganmcxadeblis sawinaaRmdego 
erTaderTi mtkicebuleba iyo, konkretulad ar miuTiTebs romel saaT-
ze warudgines mas es dokumenti da drois ra periodi misces oqmis Se-
saswavlad. es ar dasturdeba arc policiis patakidan da arc policiis 
mier momzadebuli sxva masalidan. mxareebs gansxvavebuli mosazrebebi 
aqvT sasamarTlo ganxilvamde periodis sizustesTan dakavSirebiT; ne-
bismier SemTxvevaSi, cxadia, rom igi ramdenime saaTs ar aRemateboda. sa-
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samarTlo aseve aRniSnavs, rom am periodis ganmavlobaSi ganmcxadebeli 
an sasamarTloSi gadahyavdaT, an policiis ganyofilebaSi imyofeboda, 
gare samyarosTan yovelgvari kontaqtis gareSe. garda amisa, policiis 
ganyofilebaSi am xanmokle yofnis dros ganmcxadeblis mimarT Catarda 
ramdenime sagamoZiebo RonisZieba, dakiTxvisa da Cxrekis CaTvliT. Tun-
dac ganmcxadeblis saqme rTuli ar yofiliyo, sasamarTlos eWvi epa-
reba, rom ganmcxadeblis sasamarTlo procesis warmoebis garemoebebi, 
misi dakavebidan msjavris dadebamde, mas saSualebas ar aZlevda saTana-
dod gacnoboda da adekvaturad Seefasebina misTvis wayenebuli bral-
deba da misi sawinaaRmdego mtkicebulebebi, igi verc sakuTari dacvis 
qmediTi strategiis SemuSavebas ver SeZlebda.

88. sasamarTlo askvnis, rom ganmcxadebels ar mieca adekvaturi 
dro da SesaZleblobani sakuTari dacvis mosamzadeblad. Sesaba-
misad, dairRva konvenciis me-6 muxlis me-3 punqti me-6 muxlis 1-l 
punqtTan erTobliobaSi.

ii piris mier sakuTari Tavis piradad an mis mier 
arCeuli advokatis meSveobiT dacvis ufleba

89. sasamarTlo imeorebs, rom sisxlis samarTlis danaSaulis Ca-
denaSi braldebuli yoveli piris ufleba _ efeqtianad daicvas Tavi 
advokatis meSveobiT _ miuxedavad imisa, rom absoluturi ufleba 
ar aris, saWiroebis SemTxvevaSi kanoniT aris gaTvaliswinebuli da 
samarTliani sasamarTlos fuZemdebluri maxasiaTebelia (ix. krom-
baCi safrangeTis winaaRmdeg, #29731/96, §89, ECHR 2001‑II). garda amisa, 
me-6 muxli aseve SesaZlebelia relevanturi iyos saqmis sasamarTlo-
Si gadagzavnamde da misi Tavidanve daukmayofileblobiT SesaZloa 
ziani miadges sasamarTlo procesis obieqturobas (ix. imbrioscia 
Sveicariis winaaRmdeg, 1993 wlis 24 noembris gadawyvetileba, seria A 
#275, gv. 13, §36; ojalani TurqeTis winaaRmdeg [GC], #46221/99, §131, ECHR 
2005‑...). gamoZiebis periodSi me-6 muxlis 1-li punqtisa da me-3 pun-
qtis (c) qvepunqtis gamoyeneba samarTalwarmoebis procesis konkre-
tul maxasiaTeblebze da saqmesTan dakavSirebul faqtebzea damoki-
debuli. me-6 muxli, Cveulebriv, moiTxovs, rom braldebuls saSua-
leba hqondes, isargeblos advokatis daxmarebiT policiis mier misi 
dakiTxvis adreuli etapidanve (ix. jon murei gaerTianebuli samefos 
winaaRmdeg, 1996 wlis 8 Tebervlis gadawyvetileba, Reports of Judgments 
and Decisions 1996‑I, gv. 54-55, §63, ojalanis saqme, cit. zemoT, §131). 
sasamarTlo damatebiT miuTiTebs, rom braldebulis mier sisxlis 
samarTlis procesSi efeqtiani monawileobis miReba zogadad moi-
cavs ara mxolod sasamarTlos sxdomaze daswrebis uflebas, aramed 
aseve, saWiroebis SemTxvevaSi, iuridiuli daxmarebis uflebas (ix.  
lagerblomi SvedeTis winaaRmdeg, # 26891/95, 2003 wlis 14 ianvari, §49).
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90. Tumca warmodgenil saqmeze sasamarTlo aRniSnavs, rom 
advokatis daxmareba TviT ganmcxadebels ar mouTxovia arc sa-
samarTlo procesamde da arc procesis dros. amasTan dakavSire-
biT sasamarTlo miuTiTebs, rom konvenciiT garantirebuli ufle-
bis gamoyenebaze uaris Tqma _ dasaSveb farglebSi _ mkafio for-
miT unda dadgindes da igi misi mniSvnelobis Sesabamisi minimaluri 
damcavi meqanizmebiT unda iqnes aRWurvili (ix. koloza italiis 
winaaRmdeg, 1985 wlis 12 Tebervlis gadawyvetileba, seria A #89, gv. 
14, §28; obersCliki avstriis winaaRmdeg (#1), 1991 wlis 23 maisis ga-
dawyvetileba, seria A #204, gv. 23, §51; da seidoviCi italiis winaaR-
mdeg [GC], #56581/00, §86, ECHR 2006‑...). sasamarTlos miaCnia, rom am 
principebiT dadgenili moTxovnebi am saqmeSi dakmayofilebulia 
Semdeg mosazrebaTa gamo.

91. sasamarTlo aRniSnavs, rom, mis xelT arsebuli masalebis 
mixedviT, ganmcxadebelma mkafio formiT ganacxada uari advoka-
tis daxmarebis uflebaze, rogorc sasamarTlomde, ise sasamarTlo 
procesze (ix. zemoT, me-14 da me-20 punqtebi). miuxedavad imisa, rom 
konvenciiT daculi zogierTi uflebis buneba iseTia, rom igi gamo-
ricxavs uflebaze uaris ganmcxadeblis mier mis ganxorcielebas 
(ix. saqme de uilde, oomsi da versipi, cit. zemoT, gv. 36, §65), igive 
ar SeiZleba iTqvas garkveul uflebaTa Sesaxeb (ix. saqme alberti 
da lekompte, cit. zemoT, gv. 19, §35). me-6 muxlis me-3 punqtis te-
qstidan naTelia, rom braldebuls aqvs arCevani, kerZod, “daicvas 
Tavi piradad an mis mier arCeuli advokatis meSveobiT”. amrigad, 
Tu braldebuli arCevs, Tavad warmoadginos sakuTari Tavi Tavisi 
survilis Sesabamisad, amiT es muxli ar iRveva, Tu marTlmsajule-
bis interesebi sxvagvarad ar moiTxovs. warmodgenil saqmeSi ar aris 
raime mtkicebuleba, rom ganmcxadebelma sakuTari Tavis piradad 
dacva raime muqaris an fizikuri Zaladobis Sedegad gadawyvita. 
ufro metic, ar arsebobs raime mtkicebuleba, romelic daadastu-
rebda, rom mas “TaRliTobiT” aTqmevines uari advokatis daxmare-
baze. miuxedavad imisa, rom 79-e punqtSi miTiTebuli evropis sabWos 
saparlamento asambleisa da human raiTs uoCis moxsenebebi relevan-
tur informacias Seicavs, es masala sasamarTlosTvis mainc ar aris 
sakmarisi daskvnisTvis, rom qmedebebi, romlebic msgavsia zemoaR-
niSnul dokumentebSi aRwerili qmedebebis msgavsia, namdvilad iyo 
ganmcxadeblis saqmeSi. bolos sasamarTlo miuTiTebs, rom ganmcxa-
debels brali edeboda umniSvnelo danaSaulSi, romelic sasjelis 
maqsimalur SesaZlo zomad 15 dRiT patimrobas iTvaliswinebs, ris 
gamoc igi gansxvavebulad ver miudgeba marTlmsajulebis nebismier 
interess, romelic moiTxovda savaldebulo iuridiul daxmarebas. 

92. sasamarTlo askvnis, rom advokatis momsaxurebaze uari gan-
mcxadebelma sakuTari surviliT ganacxada, da miiCnevs, rom xeli-
suflebas ver daekisreba pasuxismgebloba imis gamo, rom mas admi-
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nistraciul procesze iuridiuli warmomadgeneli ar hyavda. Sesa-
bamisad, ar xdeba konvenciis me-6 muxlis pirveli punqtisa da me-3 
punqtis (c) qvepunqtis erToblivi darRveva.

IV. konvenciis me-10 da me-11 muxlebis savaraudo da-
rRveva

93. ganmcxadebeli Cioda, rom 2003 wlis 7 aprilis dadgenilebiT mis-
Tvis Sefardebuli sasjeliT moxda mis gamoxatvis Tavisuflebisa da 
mSvidobiani Sekrebis uflebaSi ukanono Careva, romlebic garantirebu-
lia Sesabamisad konvenciis me-10 da me-11 muxlebiT. es muxlebi acxadebs:

muxli 10
“1. yvelas aqvs ufleba gamoxatvis Tavisuflebisa. es ufleba 

moicavs piris Tavisuflebas, hqondes Sexedulebebi, miiRos an ga-
vrcelos informacia Tu mosazrebebi sajaro xelisuflebis Cau-
revlad da saxelmwifo sazRvrebis miuxedavad...

2. am TavisuflebaTa ganxorcieleba, ramdenadac is ganuyofelia 
Sesabamisi valdebulebisa da pasuxismgeblobisagan, SeiZleba daeqve-
mdebaros iseT wesebs, pirobebs, SezRudvebs an sanqciebs, romlebic 
gaTvaliswinebulia kanoniT da aucilebelia demokratiul sazoga-
doebaSi erovnuli uSiSroebis, teritoriuli mTlianobis an sazo-
gadoebrivi usafrTxoebis interesebisaTvis, uwesrigobisa Tu dana-
Saulis aRsakveTad, janmrTelobis an moralis dacvis mizniT, sxvaTa 
reputaciis an uflebebis dasacavad, saidumlod miRebuli infor-
maciis gamJRavnebis Tavidan asacileblad an sasamarTlo xelisu-
flebis avtoritetisa da miukerZoeblobis uzrunvelsayofad.”

muxli 11
“1. yvelas aqvs ufleba mSvidobiani Sekrebis Tavisuflebisa...

2. dauSvebelia raime SezRudvis daweseba am uflebaTa ganxor-
cielebaze, garda iseTi SemTxvevisa, romelic gaTvaliswinebulia 
kanoniT da aucilebelia demokratiul sazogadoebaSi erovnuli 
uSiSroebis an sazogdoebrivi usafrTxoebis interesebisaTvis, 
uwesrigobis an danaSaulis aRsakveTad, janmrTelobisa da mora-
lis an sxvaTa uflebaTa da TavisuflebaTa dasacavad...”

AAa. dasaSveboba

94. sasamarTlo aRniSnavs, rom es saCivrebi ar aris aSkarad arasa-
Tanadod dausabuTebeli konvenciis 35-e muxlis me-3 punqtis mniS-



192

galstiani somxeTis winaaRmdeg

vnelobiT. sasamarTlo aseve aRniSnavs, rom isini ar aris dauSvebe-
li raime sxva safuZvliT. aqedan gamomdinare, isini dasaSvebad unda 
gamocxaddes.

Bb. arsebiTi mxare

1. ganmcxadeblis saCivarTa farglebi

95. sasamarTlo aRniSnavs, rom saqmis garemoebebSi me-10 muxlis 
me-11 muxlTan urTierToba ganxiluli unda iqnes rogorc lex gene-
ralis, lex specialis. aqedan gamomdinare, me-10 muxlis safuZvelze 
warmodgenili saCivris calke ganxilva saWiro ar aris (ix. ezelini 
safrangeTis winaaRmdeg, 1991 wlis 26 aprili, seria A # 202, gv. 20, §35).

96. meores mxriv, warmodgenil saqmeSi, me-11 muxli, misi avtono-
miuri rolisa da gamoyenebis konkretuli sferos miuxedavad, aseve 
ganxiluli unda iqnes me-10 muxlis Suqze. me-10 muxliT uzrunvelyo-
fili piradi Sexedulebebis dacva erT-erTi mizania me-11 muxliT gan-
sazRvruli mSvidobiani Sekrebis Tavisuflebis uflebisa (iqve, §37).

2. hqonda Tu ara adgili mSvidobiani Sekrebis 
Tavisuflebis ganxorcielebaSi Carevas

97. mTavrobam ganacxada, rom ganmcxadeblis mimarT me-11 muxliT 
garantirebul mSvidobiani Sekrebis uflebaSi Careva ar momxdara, 
radgan, rogorc TviTon acxadebda, igi aRniSnul demonstraciaSi ar 
monawileobda. mTavrobis gancxadebis Tanaxmad, igi demonstraciis 
adgilidan moSorebiT imyofeboda da ubralo xulignuri mizniT 
savali gzis nawilis blokirebas axdenda, rasac araferi hqonda saer-
To demonstraciasTan. aucilebeli ar aris, aseTi qmedeba, ganxiluli 
iqnes, rogorc piris mSvidobiani Sekrebis uflebis ganxorcielebaSi 
Careva.

98. mTavrobam aseve ganacxada, rom ganmcxadebels, romelic 
demonstraciisagan moSorebiT imyofeboda da masSi monawileobas 
ar iRebda, mxolod gamoxatvis uflebis ganxorcieleba SeeZlo, 
an, ufro zustad, me-10 muxliT garantirebuli informaciis mi-
Rebis uflebisa. Tumca arc am uflebis ganxorcielebaSi Careva 
momxdara, radgan ganmcxadebelma informaciis miRebis ufleba 
yovelgvari dabrkolebis gareSe ganaxorciela. nebismier SemTx-
vevaSi, ganmcxadeblisTvis Sefardebuli sasjeli dakavSirebuli 
ar iyo mis mier me-10 muxliT gansazRvruli uflebebis ganxor-
cielebasTan, radgan mas msjavri daedo wvrilmani xulignobisT-
vis administraciul samarTaldarRvevaTa kodeqsis 172-e muxlis 
safuZvelze.
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99. ganmcxadebeli aRniSnavda, rom mTavrobis mtkiceba imis Sesaxeb, 
rom igi demonstraciaSi ar monawileobda, da, aqedan gamomdinare, 
ar momxdara mis mSvidobiani Sekrebis Tavisuflebis uflebaSi Care-
va, ewinaaRmdegeboda adgilobrivi sasamarTlos daskvnebs, romelTa 
Tanaxmad, igi TiTqosda antisocialurad iqceoda 2003 wlis 7 apri-
lis demonstraciaze. Tu man gadaketa quCa, rasac demonstraciasTan 
saerTo araferi hqonda, _ rogorc amas mTavroba amtkicebda _ am 
faqts udavod daadgenda sagamoZiebo organo da uciloblad iqneboda  
gamoyenebuli mis mimarT warmoebul administraciul saqmeSi. 

100. sasamarTlo aRniSnavs, rom policiis masalebidan da sa-
samarTlos dadgenilebidan aSkarad Cans, rom ganmcxadebeli daaka-
ves da damnaSaved cnes demonstraciis dros sazogadoebrivi wes-
rigis darRvevisTvis, kerZod, 2003 wlis 7 aprilis demonstraciis 
dros, romelic maStocis gamzirze gaimarTa. qmedebebi, romlebmac 
ganmcxadeblisTvis saxdelis dakisreba gamoiwvia, mosamarTlis das-
kvnis Sesabamisad, “transportis moZraobis xelSeSla” da “xmauri” 
iyo, romlebic man demonstraciis dros Caidina, rac, sasamarTlos 
azriT, demonstraciaSi misi monawileobis uSualo Sedegs warmoad-
genda. amrigad, mTavrobis mtkiceba, rom ganmcxadebels demonstra-
ciaSi monawileoba ar miuRia da gadaketa quCa, rasac araferi hqon-
da saerTo demonstraciasTan, Sidasaxelmwifo organos daskvnebiT, 
safuZvels moklebulia. aqedan gamomdinareobs, rom ganmcxadebels 
sasjeli demonstraciis dros misi qcevisTvis Seufardes.

101. sasamarTlo aseve aRniSnavs, rom araferi ar miuTiTebs imaze, 
rom demonstracia mSvidobiani ar iyo. garda amisa, saqmeSi arsebu-
li masalebidan ar Cans, rom igi iyo akrZaluli an arasanqcirebuli 
(ix. a contrario, ziliberbergi moldovas winaaRmdeg (dec.), #61821/00, 
2004 wlis 4 maisi), an rom xelisufleba mis daSlas cdilobda an mis 
monawileebs _ ganmcxadeblis CaTvliT _ daSlisken mouwodeb-
da imis gamo, rom demonstracia iyo ukanono an arasanqcirebuli an 
xels uSlida sagzao moZraobas (ix. a contrario, ‘g’ germaniis winaaR-
mdeg, #13079/87, komisiis 1989 wlis 6 martis gadawyvetileba, DR 60, 
gv. 256; stili da sxvebi gaerTianebuli samefos winaaRmdeg, 1998 
wlis 23 seqtembris gadawyvetileba, Reports of Judgments and Decisions 
1998‑VI, gv. 2725, §7; lukasi gaerTianebuli samefos winaaRmdeg (dec.), 
#39013/02, 2003 wlis 18 marti). mTavrobas arc aseTi mosazrebebi ar 
warmoudgenia. aqedan gamomdinare, sasamarTlo askvnis, rom demons-
tracia akrZaluli ar iyo. demonstrantebTan SeerTebiT ganmcxade-
belma gamoiyena mSvidobiani Sekrebis Tavisuflebis ufleba, xolo  
misTvis amis gamo sasjelis Sefardeba am uflebaSi Carevis tolfasia.

102. Sesabamisad, sasamarTlo adgens, rom kanonier demonstra-
ciaSi monawileobis miRebis gamo ganmcxadeblisTvis sasjelis Se-
fardeba mis mSvidobiani Sekrebis Tavisuflebis uflebaSi Carevis 
tolfasia.
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3. iyo Tu ara Careva dasabuTebuli

103. Careva warmoadgens me-11 muxlis darRvevas, Tu igi ar aris 
“kanoniT gaTvaliswinebuli”, ar emsaxureba me-2 punqtiT gansazR-
vrul erT an ramdenime kanonier mizans da ar aris “aucilebeli 
demokratiul sazogadoebaSi” am miznebis misaRwevad. 

a. “kanoniT gaTvaliswinebuli”

104. mTavrobam ganacxada, rom, Tu sasamarTlo daaskvnida, rom 
adgili hqonda ganmcxadeblis mSvidobiani Sekrebis Tavisufle-
bis uflebaSi Carevas, igi kanoniT gaTvaliswinebuli Careva iqne-
boda. ganmcxadebelma sxva pirTa jgufTan erTad gadaketa maSto-
cis gamziri, riTac daarRvia sazogadoebrivi wesrigi. es qmedeba 
kvalificirdeba rogorc wvrilmani xulignoba administraciul 
samarTaldarRvevaTa kodeqsis 172-e muxlis safuZvelze.

105. ganmxadebeli aRniSnavda, rom es qmedebebi ar xvdeba admi-
nistraciul samarTaldarRvevaTa kodeqsis 172-e muxlis moqmede-
bis farglebSi. am muxlis Sesabamisad, wvrilmani xulignoba aris 
sazogadoebriv adgilebSi ucenzuro lanZRva-gineba an moqalaqeze 
Seurcxmyofeli gadakideba, aseve sxva amgvari qmedebebi, romlebic 
arRvevs sazogadoebriv wesrigs. quCis gadaketva ar SeiZleboda miC-
neuli yofiliyo zemoaRniSnulTa msgavs qmedebad.

106. sasamarTlo miuTiTebs, rom norma ver iqneba miCneuli “ka-
nonad”, Tu igi sakmao sizustiT ar aris Camoyalibebuli, romelic 
moqalaqes, saWiroebis SemTxvevaSi, saSualebas ar aZlevs situa-
ciis mixedviT gonivruli xarisxiT ganWvritos mocemuli moqmede-
biT gamowveuli Sedegebi. es Sedegebi ganWvretadi unda iyos abso-
luturi damajereblobiT: gamocdileba uCvenebs, rom es miuRweve-
lia. Sesabamisad, mravali kanoni, met-naklebi xarisxiT bundovania 
da maTi ganmarteba da gamoyeneba praqtikazea damokidebuli (ix., 
sxva masalaTa Soris, rekveni ungreTis winaaRmdeg [GC], #25390/94, 
34, ECHR 1999‑III).

107. warmodgenil saqmeSi ganmcxadebels brali daedo adminis-
traciul samarTaldarRvevaTa kodeqsis 172-e muxlis safuZvelze, 
romelic iTvaliswinebs sasjels, inter alia, moqmedebisTvis, romelic 
iwvevs sazogadoebrivi wesrigis da moqalaqeTa simSvidis darRvevas. 
sazogadoebrivi wesrigis darRvevebisTvis damaxasiaTebeli mra-
valferovnebis gaTvaliswinebiT, sasamarTlos miaCnia, rom es nor-
ma sakmao sizustiTaa formulirebuli da igi akmayofilebs me-11 
muxlis moTxovnebs. aqedan gamomdinareobs, rom Careva kanoniT iyo 
gaTvaliswinebuli. 



195

galstiani somxeTis winaaRmdeg

b. kanonieri mizani

108. mTavrobam ganacxada, rom Careva aucilebeli iyo uwesrigobis 
aRsakveTad da sxvaTa uflebebis dasacavad, radgan ganmcxadebeli 
demonstraciis dros uSualod monawileobda ukanono moqmedebebSi.

109. ganmcxadebeli amtkicebda, rom demonstraciis dros mas 
quCis gadaketvaSi monawileoba ar miuRia. igi aseve acxadebda, rom 
mas es romc Caedina, es moqmedeba, Tavisi arsiT, sazogadoebisT-
vis saSiSroebis xarisxiT da mosalodneli SedegebiT ar SeiZlebo-
da konvenciis me-11 muxliT daculi RirebulebebisTvis sariskod  
miCneuliyo da amitom igi sanqciebs ar moiTxovda.

110. sasamarTlo aRniSnavs, rom ganmcxadebels sasjeli aSkarad 
Seefarda moqmedebebisTvis, romlebic xelisuflebis mier dakvali-
ficirebulia rogorc sazogadoebrivi wesrigis darRveva. Sesabami-
sad, Carevas hqonda kanonieri mizani, kerZod, “uwesrigobis aRkveTa”. 

g. “aucilebeli demokratiul sazogadoebaSi”

111. mTavrobam ganacxada, rom Careva iyo proporciuli, radgan 
igi miznad isaxavda ganmcxadeblis aramarTlzomier moqmedebaTa 
aRkveTas da sazogadoebrivi uwesrigobis Tavidan acilebas. moce-
muli Carevis aucileblobis gansazRvrisas, xelSemkvreli mxaree-
bi sargeblobdnen Sefasebis farglebiT da Sidasaxelmwifo orga-
noebis mier warmodgenili safuZvlebi sakmarisi iyo.

112. ganmcxadebeli amtkicebda, rom mas 2003 wlis 7 aprilis de-
monstraciis mimdianreobisas raime ukanono moqmedeba ar Caudenia, 
xolo misi dakaveba da damnaSaved aRiareba ZiriTadad miznad isaxa-
vda misi, rogorc opoziciis aqtivistis monawileobis aRkveTas mo-
maval demonstraciebSi. es mosazreba gamyarebulia im faqtiT, rom 
demonstraciamde ramdenime dRiT adre policiis ganyofilebis 
ufrosis moadgile moiTxovda Tavi daenebebinaT demonstraciaSi 
monawileobisaTvis. 

113. ganmcxadebeli aseve miuTiTebda mis adrindel mosazreba-
ze, romlis Tanaxmadac mas ar SeeZlo xeli SeeSala transportis 
moZraobisTvis, radgan maStocis gamziris Sesabamis monakveTze da-
axloebiT 30 000 adamiani imyofeboda, xolo transportis moZraoba 
demonstraciis dawyebamde TviT policiam Sewyvita. garda amisa, de-
monstracia grZeldeboda 19:00 saaTamde da mas quCis msvleloba mo-
hyva, raSic mas monawileoba ar miuRia. sxva SemTxvevaSi, xelisufle-
ba ver daakonkretebda, rom man antisazogadoebrivi qmedeba Caidi-
na. demonstraciaze xmauri da lozungebis wamoZaxeba, sadac aTaso-
biT adamiani igives akeTebs yovelgvari ucenzurobis gareSe, ar  
SeiZleba CaiTvalos antisazogadoebriv qmedebad.
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114. sasamarTlo Tavidanve aRniSnavs, rom Sekrebis Tavisuflebis 
ufleba demokratiul sazogadoebaSi fundamenturi uflebaa da igi 
sazogadoebis erT-erT safuZvels warmoadgens (ix. ‘g’ germaniis fede-
raciuli respublikis winaaRmdeg, cit. zemoT; rai, almondi da ‘nego-
Siate nau’ gaerTianebuli samefos winaaRmdeg, #25522/94, komisiis 1995 
wlis 6 aprilis gadawyvetileba, DR 81‑A, gv. 146). es ufleba, romlis 
erT-erTi mizani piradi Sexedulebebis dacvaa, mTel rig gamonaklis 
garemoebebs eqvemdebareba, romelTa ganmarteba unda moxdes viwrod, 
xolo TiToeuli SezRudvis aucilebloba damajereblad unda iqnes 
Camoyalibebuli. rodesac xdeba gansazRvra _ konvenciiT garantire-
bul uflebaTa da TavisuflebaTa SezRudva SeiZleba Tu ara ganxilul 
iqnes, rogorc “aucilebeli demokratiul sazogadoebaSi”, xelSe-
mkvreli saxelmwifoebi sargebloben Sefasebis garkveuli, magram ara 
SeuzRudavi farglebiT. nebismier SemTxvevaSi, SezRudvis konvencias-
Tan Sesabamisobis sakiTxze gadawyvetileba evropulma sasamarTlom 
unda miiRos da es unda moxdes konkretuli saqmis garemoebaTa Sefase-
biT (ix. osmani da sxvebi yofili iugoslaviis respublikis, makedoniis 
winaaRmdeg (dec.), # 50841/99, 2001 wlis 11 oqtomberi). 

115. sasamarTlo miuTiTebs, rom msjavrdeba moqmedebisTvis, ro-
melic Zaladobisken aqezebs demonstrantebs, garkveul garemoebe-
bSi SesaZloa dasaSveb zomad iqnes miRebuli (iqve). garda amisa, ara-
sanqcirebul demonstraciaSi monawileobis gamo sasjelis Sefar-
deba analogiurad SeiZleba miCneul iqnes me-11 muxlis garantieb-
Tan Sesabamisad (ix. ziliberbergis saqme, cit. zemoT). meore mxriv, 
mSvidobian SekrebaSi monawileobis ufleba imdenad mniSvnelovania, 
rom piri ar SeiZleba daeqvemdebaros sanqcias _ Tundac yvelaze 
minimalur administraciul sasjels _ demonstraciaSi monawile-
obis gamo, romelic akrZaluli ar iyo, im pirobiT, rom am RonisZie-
bis mimdinareobisas es piri Tavad ar Caidens raime mavne qmedebas (ix. 
ezelinis saqme, cit. zemoT, gv. 23, §53).

116. sasamarTlo aRniSnavs, rom ezelinis saqmisagan gansxvavebiT, 
warmodgenil saqmeSi ganmcxadebeli ufro mkacr sasjels daeqvemdeba-
ra, anu sami dRiT Tavisuflebis aRkveTas demonstraciis dros “quCis 
gadaketvisa” da “xmaurisaTvis”, rogorc es miTiTebuli iyo kentro-
nisa da nork-maraSis raionuli sasamarTlos 2003 wlis 7 aprilis dad-
genilebaSi. arc am dadgenilebaSi da arc policiis mier momzadebul 
masalebSi raime sxva detalebi miTiTebuli ar aris, Tu ra garemoebebSi 
iqna DCadenili es moqmedebebi. meore mxriv, policiis patakidan naTlad 
Cans, rom es moxda maStocis gamzirze, sadac demonstracia imarTebo-
da da romelic xalxiT iyo savse (ix zemoT, punqti 11), xolo mTavrobas 
ar uaruyvia, rom policiam quCa demonstraciis dawyebamde gadaketa 
(ix. zemoT, punqti 8). garda amisa, rogorc zemoT ukve iyo aRniSnuli, 
xelisuflebas ar ucdia daeSala demonstraciis monawileni “gzis 
savali nawilis gadaketvis” gamo, risTvisac ganmcxadebeli damnaSaved 
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cnes. igi fizikurad imyofeboda quCaSi, sadac demonstracia mimdina-
reobda da romelic xelisuflebam manmade gadaketa aSkarad im mizniT, 
rom xeli Seewyo kanonieri demonstraciis CatarebisTvis. rac Seexeba 
xmaurs, araferi ar miuTiTebs, rom igi Seuracxmyofeli iyo an vinmes 
Zaladobisken mouwodebda. Tumca saamarTlosTvis Znelad warmosad-
genia masStaburi politikuri demonstracia, sadac xalxi sakuTar  
mosazrebas garkveuli xmauris gamowvevis gareSe gamoxatavs.

117. zemoaRniSnulis Suqze sasamarTlo askvnis, rom ganmcxade-
bels msjavri daedo mxolod im faqtis gamo, rom igi imyofeboda mo-
cemul demonstraciaze da iyo aqtiuri, da ara misi mimdinareobisas 
raime ukanono, Zaladobrivi an Seuracxmyofeli moqmedebis Cadenis-
Tvis. am TvalsazrisiT sasamarTlos miaCnia, rom mSvidobiani Sekre-
bis uflebis mTavari arsi daknindeba, Tu saxelmwifo ar akrZalavs 
demonstracias, xolo Semdeg mis monawileebs, raime mavne moqmede-
bis Cadenis gareSe, sanqciebs Seufardebs, gansakuTrebiT iseT mkacr 
sanqcias, rogoric iyo am saqmeSi. aqedan gamomdinare, sasamarTlo 
askvnis, rom ganmcxadeblis Sekrebis Tavisuflebis uflebaSi Careva 
ar iyo “aucilebeli demokratiul sazogadoebaSi”.

118. Seesabamisad, dairRva konvenciis me-11 muxli. 

V. me-7 oqmis me-2 muxlis savaraudo darRveva

119. bolos, ganmcxadebeli Cioda, rom mas ar hqonda 2003 wlis 
7 aprilis dadgenilebis gasaCivrebis ufleba. sasamarTlom ga-
dawyvita, es saCivari Seeswavla me-7 oqmis me-2 muxlis safuZvelze, 
romelic acxadebs:

“1. yvelas, vinc sasamarTlos mier msjavrdebulia sisxlis samarTlis 
danaSulisTvis, aqvs ufleba, misi msjavrdeba an misTvis daniSnuli sas-
jeli gadaasinjvinos zemdgomi instanciis sasamarTlos. am uflebaTa 
ganxorcieleba, im safuZvlebis CaTvliT, romlebze dayrdnobiTac is 
SeiZleba ganxorcieldes, mowesrigebulia kanoniT.

2. am wesidan gamonaklisi dasaSvebia mcire mniSvnelobis  
danaSaulTa mimarT, rogorc es gansazRvrulia kanoniT...”

aA. dasaSveboba

120. sasamarTlo miuTiTebs, rom rodesac dadgindeba, rom dana-
Sauli sisxlissamarTlebrivi xasiaTisaa, romelic konvenciis me-6 
muxliT gaTvaliswinebuli yvela garantiiT sargeblobs, igi aseve 
sargeblobs me-7 oqmis me-2 muxliT dadgenili garantiebiT (ix. gu-
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repkas saqme, cit. zemoT, §55). warmodgenil saqmeSi mocemuli samar-
Talwarmoebis mimarT konvenciis me-6 muxlis gamoyeneba dasaSve-
bad iqna miCneuli (ix. zemoT, punqti 60). Sesabamisad, me-7 oqmis me-2 
muxli analogiurad miesadageba am saqmes. 

121. aqedan gamomdinare, sasamarTlo am saCivars dasaSvebad acxadebs.

bB. arsebiTi mxare

122. mTavrobam gaimeora mis mier winaswari Sepasuxebis dros war-
modgenili argumentebi da ganacxada, rom ganmcxadebels misi msja-
vrdebis gadasinjvis ufleba hqonda administraciul samarTalda-
rRvevaTa kodeqsis 294-e muxlis safuZvelze.

123. ganmcxadebelmac analogiurad gaimeora misi argumentebi, 
romelic man mTavrobis winaswari mosazrebebis pasuxad warmoadgi-
na da ganacxada, rom 2003 wlis 7 aprilis dadgenilebis gasaCivreba 
mxolod prokurorTan SeiZleboda.

124. sasamarTlo, upirveles yovlisa, miuTiTebs, rom ganmcxade-
bels msjavri daedo administraciul samarTaldarRvevaTa kodeq-
sis safuZvelze, romelic saxdels akisrebs danaSaulis im saxeebis-
Tvis, romlebic Sidasaxelmwifo kanoniT sisxlis samarTlis sferos 
ar miekuTvneba. aman SesaZloa warmoSvas sakiTxi _ iyo Tu ara samar-
TaldarRveva, romlisTvisac ganmcxadebels msjavri daedo, mcire 
mniSvnelobis me-7 oqmis me-2 muxlis me-2 punqtis mniSvnelobiT da 
miesadageboda Tu ara mas am debulebiT gansazRvruli gamonaklisi. 
sasamarTlo ixsenebs, rom komisiam adre daadgina samarTaldarR-
veva, rogoricaa “sasamarTloSi wesrigis darRveva”, romelic maq-
simaluri jarimis saxiT iTvaliswinebda 10 000 avstriul Silings, 
an, Tu es aucilebeli iyo sasamarTloSi wesrigis SesanarCuneblad, 
_ maqsimum rva dRiT patimrobas, da romelsac avstriis sisxlis 
samarTlis kodeqsi “mcire mniSvnelobis” danaSaulad axasiaTebda. 
(ix. puci avstriis winaaRmdeg, # 18892/91, komisiis 1993 wlis 3 dek-
embris dadgenileba, DR 76‑A, gv. 51). warmodgenil saqmeSi ganmcxade-
bels sami dRis vadiT patimroba Seufardes. Tumca administraciul 
samarTaldarRvevaTa kodeqsis 172-e muxli, romlis safuZvelzedac 
ganmcxadebels sasjeli Seufardes, maqsimaluri sasjelis saxiT 
15 dRiT patimrobas iTvaliswinebda. sasamarTlos miaCnia, rom 15 
dRiT patimroba sakmaod mkacri sasjelia, raTa danaSauli ar dakva-
lificirdes, rogorc “mcire mniSvnelobis” me-7 oqmis me-2 muxlis 
me-2 punqtis mniSvnelobiT. 

125. sasamarTlo miuTiTebs, rom xelSemkvreli saxelmwifoebi, 
me-7 oqmis me-2 muxliT garantirebuli uflebis ganxorcielebis 
uzrunvelyofis Sefasebisas, sakmaod farTo farglebiT sargeb-
loben. zog qveyanaSi, braldebuls, romelsac gasaCivrebis sur-
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vili aqvs, amisTvis nebarTvis aReba esaWiroeba. Tumca Sidasaxel-
mwifo kanonmdeblobaSi arsebuli gadasinjvis uflebis nebismieri 
SezRudva, konvenciis me-6 muxlis 1-li punqtiT gaTvaliswinebuli 
sasamarTloze xelmisawvdomobis uflebis analogiurad, kanonier 
mizans emsaxureba da igi uflebis arss ar arRvevs (ix. krobaxis saqme, 
cit. zemoT, §96; gurepkas saqme, cit. zemoT, §59). 

126. sasamarTlo yuradRebas aqcevs Tavis zemoaRniSnul daskvnas, 
rom administraciul samarTaldarRveTa kodeqsis 294-e muxliT 
gaTvaliswinebuli gadasinjvis procedura individualur pirs ga-
saCivrebis mkafio da xelmisawvdom uflebas ar aniWebs (ix. zemoT, 
punqtebi 40-42). es muxli gadasinjvis uflebamosilebas aniWebs ze-
mdgomi sasamarTlos Tavmjdomares, piris moTxovnis safuZvelze 
an amis gareSe, risTvisac mkafio procedura an vada ar arsebobs da 
praqtikaSi Tanmimdevrulad ar gamoiyeneba. sasamarTlos azriT, ga-
dasinjvis aseTi procedura me-7 oqmis me-2 muxlis Sesabamisi ver iq-
neba. aqedan gamomdinareobs, rom ganmcxadeblisTvis xelmisawvdomi 
ar iyo gasaCivrebis procedura, romelic am muxlis moTxovnas daak-
mayofilebda.

127. Sesabamisad, dairRva es debuleba.

VI. konvenciis 41-e muxlis gamoyeneba

128. konvenciis 41-e muxli adgens:

“Tu sasamarTlo daadgens, rom dairRva konvencia da misi oqmebi, 
xolo Sesabamisi maRali xelSemkvreli mxaris Sidasaxelmwifoebrivi 
samarTali darRvevis mxolod nawilobrivi gamosworebis SesaZleblo-
bas iZleva, saWiroebis SemTxvevaSi, sasamarTlo dazaralebul mxares 
samarTlian dakmayofilebas miakuTvnebs.”

aA. ziani

129. ganmcxadebeli mTlianobaSi moiTxovda 2 250 000 somxur drams 
(im dros daaxloebiT 3570 evro) materialuri zianisTvis. kerZod, 
man ganacxada, rom xeli moawera kontraqts samSeneblo kompaniasTan, 
romlis Tanaxmadac, 2003 wlis 12 Tebervlidan 12 maisamde eleqtriko-
sad unda emuSava 5000 somxuri dramis (daaxloebiT 8 evro) odenobis 
dRiuri anazRaurebiT. aprilSi dawyebuli saxalxo mRelvarebis, misi 
dapatimrebisa da amiT gamowveuli depresiis gamo igi samuSaoze ver ga-
mocxadda da samsaxuri dakarga, ris Sedegadac dakarga 250 000 somxuri 
drami (daaxloebiT 396 evro). garda amisa, bolo orwlinaxevris ganma-
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vlobaSi man, rogorc opoziciis aqtivistma, samuSao ver iSova, ramac 
gamoiwvia zarali 2 000 000 somxuri dramis (daaxloebiT 3 174 evro) 
odenobiT. ganmcxadebeli aseve iTxovda aramaterialuri zianis kom-
pensacias, romlis gansazRvrasac igi sasamarTlos sTxovda. 

130. mTavrobam misi moTxovnebi gaaprotesta. materialur zianTan 
dakavSirebiT mTavrobam ganacxada, rom savaraudo darRvevasa da mo-
Txovnil Tanxas Soris mizez-Sedegobrivi kavSiri ar arsebobda. gan-
mcxadebeli umuSevari iyo 2003 wlis 24 ianvridan, rodesac igi dasaqme-
bis samsaxurSi daregistrirda da mis umuSevrobaze dapatimrebas raime 
zegavlena ar mouxdenia. rac Seexeba samSeneblo kompaniasTan savarau-
do sakontraqto valdebulebas, ganmcxadebelma ver warmoadgina raime 
dokumenti, romelic aseTi valdebulebebis da savaraudo anazRaurebis 
WeSmaritebas daadasturebda. aramaterialur zianTan dakavSirebiT 
mTavrobam ganacxada, rom darRvevis aRiareba sakmarisi unda iyos, rad-
gan ganmcxadebelma konkretulad ver miuTiTa, Tu ra saxis moraluri 
ziani miadga mas, da ver gamoiangariSa Sesabamisi kompensacia.

131. sasamarTlo aRniSnavs, rom ganmcxadebelma ver warmoadgina 
raime dokumenti, magaliTad, SromiTi kontraqti, romelic daadas-
turebda, rom man ver SeZlo sakontraqto valdebulebebis Sesru-
leba da misi msjavrdebis gamo ziani miadga. rac Seexeba materialur 
zianTan dakavSirebul danarCen saCivrebs, sasamarTlo eTanxmeba 
mTavrobas, rom dadgenil darRvevasa da moTxovnil Tanxas Soris 
mizez-Sedegobrivi kavSiri ar arsebobs; aqedan gamomdinare, sa-
samarTlo am saCivars ukuagdebs. meore mxriv, sasamarTlos miaCnia, 
rom ganmcxadebels udavod miadga aramaterialuri ziani demons-
traciaSi monawileobis gamo sasjeliT, romelic mas araobieqtu-
ri samarTalwarmoebis meSveobiT Seufardes da romelmac misi sami 
dRiT patimroba gamoiwvia. amis safuZvelze sasamarTlo samarT-
lianad miiCnevs, mianiWos ganmcxadebels 3000 evro aramaterialuri 
zianisaTvis. 

bB. xarjebi da gaweuli danaxarjebi

132. ganmcxadebels ar warmoudgenia raime moTxovna am Tavis 
Sesabamisad. 

g. sauravi

133. sasamarTlos mizanSewonilad miaCnia, rom sauravi gani-
sazRvros evropis centraluri bankis zRvruli sasesxo ganakveTis 
odenobiT, romelsac unda daematos sami procentuli punqti.
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aRniSnulis safuZvelze sasamarTlo

1. acxadebs erTxmad dasaSvebad saCivrebs, romlebic dakavSi-
rebulia miukerZoebeli sasamarTlos mier samarTlian da sajaro 
ganxilvasTan, dacvis uflebis darRvevasTan, gamoxatvisa da mSvi-
dobiani Sekrebis Tavisuflebis uflebis darRvevasTan da adminis-
traciuli patimrobis Sefardebis Sesaxeb dadgenilebis gasaCivre-
bis SesaZleblobis arqonasTan konvenciis me-6 muxlis 1-li punqtisa 
da me-3 punqtis (b) da (c) qvepunqtebis, me-10 muxlisa da me-11 muxlis 
da me-7 oqmis me-2 muxlis safuZvelze, xolo dauSveblad acxadebs 
ganacxadis darCenil nawils;

2. adgens erTxmad, rom dairRva konvenciis me-6 muxlis 1-li pun-
qti ganmcxadeblis saqmis miukerZoebeli sasamarTlos mier samarT-
liani da sajaro ganxilvis uflebis TvalsazrisiT; 

3. adgens erTxmad, rom dairRva konvenciis me-6 muxlis 1-li pun-
qti me-6 muxlis me-3 punqtis (b) qvepunqtTan erTobliobaSi;

4. adgens xuTi xmiT samis winaaRmdeg, rom ar darRveula kon-
venciis me-6 muxlis 1-li punqti me-6 muxlis me-3 punqtis (c) 
qvepunqtTan erTobliobaSi; 

5. adgens erTxmad, rom saWiro ar aris saCivris Seswavla kon-
venciis me-10 muxlis safuZvelze;

6. adgens erTxmad, rom dairRva konvenciis me-11; 
7. adgens erTxmad, rom dairRva me-7 oqmis me-2 muxli; 
8. adgens erTxmad 

(a) rom mopasuxe saxelmwifom im dRidan, rodesac gadawyvetile-
ba saboloo gaxdeba konvenciis 44-e muxlis me-2 punqtis Sesabamisad, 
ganmcxadebels sami Tvis vadaSi unda gadauxados 3000 (sami aTasi) evro 
aramaterialuri zianisTvis, mopasuxe saxelmwifos valutaSi kon-
vertirebuli angariSsworebis dRes arsebuli kursiT, damatebuli  
aRniSnul Tanxaze gaTvaliswinebuli nebismieri sagadasaxado begara;

(b) rom aRniSnuli sami Tvis gasvlis Semdeg saboloo angariSswo-
rebamde zemoxsenebul Tanxas sajarimo periodis ganmavlobaSi dae-
ricxeba ubralo procentebi evropis centraluri bankis zRvruli 
sasesxo ganakveTis toli ganakveTiT, romelsac daemateba sami pro-
centuli punqti;

9. uaryofs erTxmad ganmcxadeblis danarCen moTxovnebs samarT-
lian dakmayofilebasTan dakavSirebiT. 

Sesrulebulia inglisur enaze da werilobiT gacxadebulia 2007 
wlis 15 noembers, sasamarTlos reglamentis 77-e wesis me-2 da me-3 
punqtebis Sesabamisad.
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santiago quesada   bostian m. zupanCiCi
seqciis mdivani    Tavmjdomare

konvenciis 45-e muxlis me-2 punqtisa da sasamarTlos debule-
bis 74-e wesis me-2 punqtis Sesabamisad, am gadawyvetilebas erTvis 
qalbaton e. fura-sandstromis gansxvavebuli mosazreba, romelsac 
SeuerTda batoni b. m. zupanCiCi. 

inicialebi:
b.m.z.
s.q.

mosamarTle fura-sandstromis gansxvavebu-
li mosazreba, romelsac SeuerTda mosamarTle 
zupanCiCi

1. me ar veTanxmebi umravlesobas da mimaCia, rom adgili hqonda me-6 
muxlis 1-li punqtis darRvevas me-6 muxlis me-3 punqtis (c) qvepunqtTan 
erTobliobaSi, radgan ganmcxadebeli iZulebuli iyo, Tavad daecva 
Tavi advokatis daxmarebis gareSe, mas Semdeg, rac man monawileoba miiRo 
erevanSi dedis dRisadmi miZRvnil demonstraciaSi. 

2. sadavo ar aris, rom ganmcxadebelma, administraciuli samar-
TaldarRvevis oqmze xelmoweriT, uari ganacxada mis uflebaze hyo-
loda advokati. es faqti mogvianebiT sasamarTlos winaSec dadas-
turda. ganmcxadebelma xeli moawera punqts, sadac aRniSnuli iyo, 
rom igi gaecno Tavis uflebebs administraciul samarTaldarRve-
vaTa kodeqsis 267-e muxlis safuZvelze da daamata _ “advokati ar 
msurs”. sasamarTlos sxdomis oqmidan gamomdinare, ganmcxadebels 
misi uflebebi mosamarTlemac ganumarta. ganmcxadebelma aRniSna, 
rom man icoda misi uflebebis Sesaxeb da ar iTxovda advokats (ix. 
gadawyvetilebis me-14 da me-20 punqtebi).

3. me aRvniSnav, gadawyvetilebis 90-e punqtis umravles nawilTan 
erTad, rom aseTi uari araorazrovnad ar unda Camoyalibdes da igi, 
misi mniSvnelobidan gamomdinare, aRWurvili unda iyos minimaluri 
damcavi meqanizmebiT. magram me aseve vityodi, rom uaris dasabuTe-
bulobis Seswavlisas sasamarTlom adre mniSvneloba mianiWa iseT 
faqtorebs, rogoricaa, inter alia, ganmcxadeblis arCevani yofiliyo 
Tavisufali, araorazrovani da daculi gare situaciebisagan (ix. 
tompsoni gaerTianebuli samefos winaaRmdeg, #36256/97, §44, 2004 wlis 
15 ivnisi) da ganmcxadeblis mier misi qmedebebis Sedegis gacnobiere-
ba (ix. bonevi bulgareTis winaaRmdeg, #60018/00, §41, 2006 wlis 8 ivnisi). 
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4. me aseve aRvniSnav, rom miuxedavad imisa, rom ganmcxadebelma 
mkafiod gamoxata misi uari gamoeyenebina advokatis daxmareba, am 
uaris gamomwvevi garemoebebi kvlav bundovania da igi mxareTa Soris 
davis mTavar aspeqts warmoadgens. ganmcxadeblis mier advokatze 
uaris Tqmis faqti _ miuxedavad imisa, rom uari werilobiTaa ga-
moxatuli _ uciloblad ar niSnavs, rom es uari iyo policiis ofi-
cerTa mxridan garkveuli zewolis an motyuebis Sedegi. maSin, roca 
mTavrobis poziciis gamamyarebeli raime obieqturi mtkicebuleba 
ar arsebobs, me mivuTiTebdi iseT obieqtur informaciaze, rogori-
caa human raiTs uoCis daskvna, sadac detaluradaa aRwerili xeli-
suflebis mier administraciuli procesebis borotad gamoyeneba _ 
gansakuTrebiT policiis mier _ saprezidneto arCevnebis periodSi 
(ix. gadawyvetilebis 32-e punqti).

5. advokatis daxmarebis ufleba sakuTari Tavis dadanaSaulebis 
sawinaaRmdego erT-erTi saSualebaa, romelic amerikul doqtrinaSi 
cnobilia “mirandas wesis” saxelwodebiT. mas aRweren rogorc “kaS-
kaSa zRvaris” wess (romelsac aravin ar unda gadaabijos), romelic 
Zaladobis samudamod aRmofxvras isaxavs miznad. es wesi emsaxureba 
garkveuli fsiqologiuri sirTuleebis ganeitralebas, romlebsac 
eWvmitanili policiasTan urTierTobisas awydeba. warmodgenili 
saqme gviCvenebs, Tu raoden mniSvnelovania misi dacva.

6. me msurs Tqveni yuradReba mivapyro human raiTs uoCis doku-
ments, romelSic aRwerilia policiis mier gamoyenebuli meTodebi 
da mis mier Seqmnili dabrkolebebi, romlebsac igi iyenebda im miz-
niT, rom opoziciis aqtivistebs iuridiuli daxmarebis gamoyenebis 
saSualeba ar hqonodaT, rac mxars uWers ganmcxadeblis 

mosazrebebs movlenebTan dakavSirebiT. analogiuri informa-
ciaa warmodgenili evropis sabWos saparlamento asambleis moxsene-
baSi (ix. gadawyvetilebis 29-e – 31-e punqtebi).

7. amasTan erTad unda aRiniSnos, rom ganmcxadebelma sakmaod 
Tanmimdevrulad aRwera movlenebi. misi msjavredebidan ramdenime 
dRis Semdeg arasamTavrobo organizaciisTvis wardgenil saCivarSi 
man analogiuri mosazrebebi daafiqsira (ix. gadawyvetilebis 22-e 
punqti).

8. da bolos, me yuradRebiT vekidebi sasamarTlos daskvnas, 
rom ganmcxadebels ar hqonda sakmarisi dro mis mimarT wayenebuli 
braldebis Sesafaseblad, rac, Cemi azriT, aseve moicavs iuridiuli 
daxmarebis saWiroebis Sefasebas.

9. yvela zemoaRniSnuli faqtori, romlebic sakamrisi ar aRmoCn-
da sasamarTlosTvis, raTa darwmunebuliyo, rom ganmcxadebels, 
rogorc is Tavad amtkicebda, “motyuebiT” aTqmevines uari advoka-
tis daxmarebaze, CemSi mainc warmoSobs seriozul eWvs or sakiTxTan 
mimarTebiT, kerZod, iyo Tu ara misi uari nebayoflobiTi da sru-
lad hqonda Tu ara mas gaazrebuli aseTi uaris Sedegebi.
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10. aqedan gamomdinare, me ver davaskvni, rom advokatis daxma-
rebaze uari dasabuTebulia konvenciis TvalsazrisiT. am daskvnis 
Sedegad da imave faqtorebis safuZvelze me mimaCnia, rom ganmcxade-
bels sasamarTlo ganxilvis dawyebamde, romelic daaxloebiT xuT 
wuTs gagrZelda, ar hqonda realuri SesaZlebloba, gadaewyvita, 
iyo Tu ara saWiro advokatis CarTva, xolo saWiroebis SemTxvevaSi 
mas ar hqonda misi arCevisa Tu daniSvnis SesaZlebloba.

11. zemoaRniSnulisa da im faqtis gaTvaliswinebiT, rom ganmcxa-
deblis saCivari konvenciis me-6 muxlis me-3 punqtis (c) qvepunqtis 
safuZvelze mWidrodaa dakavSirebuli da nawilobriv me-6 muxlis 
me-3 punqtis (b) qvepunqtis safuZvelze warmodgenili saCivridan ga-
momdinareobs, me mimaCnia, rom dairRva advokatis meSveobiT dacvis 
ufleba.
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meoTxe seqcia

saqme istrati da sxvebi moldovas winaaRmdeg

CASE OF ISTRATII AND OTHERS v. MOLDOVA

(ganacxadebi ## 8721/05, 8705/05 da 8742/05)

gadawyvetileba

strasburgi

2007 wlis 27 marti

saboloo

27/06/2007

es gadawyvetileba saboloo gaxdeba konvenciis 44-e muxlis me-2 
punqtiT gaTvaliswinebul SemTxvevebSi. igi SeiZleba  

daeqvemdebaros redaqciuli xasiaTis Sesworebebs. 
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adamianis uflebaTa evropuli sasamarTlo

saqmeze istrati da sxvebi moldovas winaaRmdeg,
(Istratii and others v. Moldova)

adamianis uflebaTa evropulma sasamarTlom (meoTxe seqcia) Sem-
degi SemadgenlobiT:

ser nikolas bratza, Tavmjdomare,
b-ni j. kasadevali,
b-ni g. bonelo,
b-ni k. traia,
b-ni s. pavlovsCi,
b-ni l. garlicki,
b-ni j. Sikuta, mosamarTleebi
da q-ni f. araCi, seqciis mdivani,

moiTaTbira 2006 wlis 28 noembers da 
imave dRes miiRo Semdegi gadawyvetileba: 
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procedura

1. saqme momdinareobs ganacxadebidan ## 8721/05, 8705/05 da 8742/05) 
moldovis respublikis winaaRmdeg, romelic sasamarTloSi Semotanili 
iqna adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis evropuli 
konvenciis (SemdgomSi “konvencia”) 34-e muxlis safuZvelze moldovis 
moqalaqeebis, b-n viorel istratis, b-n aleqsandru burcovsCis da b-n 
roman litkanis (SemdgomSi “ganmcxadebeli”) mier 2005 wlis 5 marts.

2. ganmcxadeblebs warmoadgenda b-ni tanase, advokati kiSinovi-
dan. moldovas mTavrobas (SemdgomSi “mTavroba”) warmoadgenda misi 
warmomadgeneli, b-ni v. parlogi.

3. ganmcxadeblebi Ciodnen, rom isini imyofebodnen araadamianur 
pirobebSi da maT ar uzrunvelyofdnen samedicino daxmarebiT, rom 
sasamarTlom ver warmoadgina maTi dapatimrebis saTanado da sakma-
risi dasabuTeba, rom mosamarTleebs, romlebmac maTi patimrobis 
dadgenileba miiRes, ar hqondaT amis kanonieri uflebamosileba da 
rom maT ar hqondaT TavianT advokatebTan konfidencialuri komu-
nikaciis saSualeba. 

4. ganacxadebi miiRo sasamarTlos meoTxe seqciam (sasamarTlso 
debulebis 52-e wesis 1-li punqti). am seqciis palatis Semadgenloba, 
romelsac saqme unda ganexila (konvenciis 27-e muxlis 1-li punqti), 
26-e wesis 1-li punqtis Sesabamisad ganisazRvra. 

5. 2005 wlis 15 ivniss seqciis palatam gadawyvita mTavrobisTvis 
Seetyobinebina ganacxadis Sesaxeb. konvenciis 29-e muxlis me-3 pun-
qtis safuZvelze man gadawyvita erTdroulad ganexila ganacxadis 
arsebiTi mxare da misi dasaSveboba. 
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faqtebi

1. saqmis garemoebebi

6. ganmcxadeblebi, b-n viorel istrati, b-n aleqsandru burco-
vsCi da b-n roman litkani arian moldovas moqalaqeebi, dabadebuli, 
Sesabamisad, 1971, 1970 da 1976 wlebSi da cxovroben kiSiniovSi.

7. mxareTa mier warmodgenili informaciis Sesabamisad, saqmesTan daka-
vSirebuli saqmebi SeiZleba Semdegi saxiT Sejamdes (movlenaTa umravle-
soba yvela ganmcxadebelTan dakavSirebiT warimarTa imave gziT da imave 
dros; teqstSi dakonkretebulia gansxvavebuli faqtebis SemTxvevebi). 

1. sisxlis samarTlis procesi ganmcxadebelTa
winaaRmdeg da maTi patimroba

8. 2004 wlis 25 oqtombers Sinagan saqmeTa saministros sasazRvro 
da sainformacio danaSaulis departamentma sisxlissamarTlebri-
vi devna daiwyo ganmcxadebelTa winaaRmdeg TaRliTobisTvis, ro-
melic dakavSirebuli iyo miwis nakveTis SeZenasTan, ris Sedegadac 
saxelmwifos, savaraudod, 15 000 evro ziani miadga.

9. 2004 wlis 12 noembers prokurorma ganmcxadebelTa wi-
naswari patimrobis sanqcia moiTxova. imave dRes, buiukanis raio-
nuli sasamarTlos samma mosamarTlem ganmcxadebelTa aTi dRiT  
patimrobis dadgenilebebi miiRes Semdegi dasabuTebiT: 

“[TiToeuli ganmcxadebeli] eWvmitanilia seriozuli danaSaulis Ca-
denaSi, romelic kanoniT or welze meti vadiT Tavisuflebis aRkveTas 
iTvaliswinebs; sasamarTlos winaSe armodgenili mtkicebulebebi kano-
nieri gziTaa mopovebuli; eWvmitanilis sazogadoebisagan izolireba 
aucilebeli; igi SeiZleba daemalos samarTaldamcav organoebs an sa-
samarTlos; SeiZleba xeli SeuSalos sisxlis samarTlis gamoZiebis pro-
cesSi WeSmaritebis dadgenas an kvlav Caidinos danaSauli”.

10. 2004 wlis 15 noembers ganmcxadeblebma gaasaCivres sasamarTlos 
dadgenilebebi maT mimarT winaswari patimrobis gamoyenebis Sesaxeb, 
sadac eWvqveS ayenebdnen patimrobis safuZvlebs. isini acxadebdnen, 
rom uwyebis mRebisTanave isini gamocxaddnen sagamoZiebo organoSi 
da ar ucdiaT raime saxiT xeli SeeSalaT gamoZiebisTvis an mimaluli-
yvnen. TiToeuli ganmcxadebeli xazs usvamda, rom igi adre nasamarT-
levi ar iyo, hqondaT ojaxi, hyavda Svilebi, maT Soris mcirewlovani 
da mudmivi sacxovrebeli kiSiniovSi, da esaWiroeboda specialuri 
samedicino daxmareba. batonma burkovsCma ganacxada, rom igi ojaxis 
erTaderTi marCenali iyo da misi dapatimreba seriozul sirTuleebs 
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Seuqmnida mis ojaxs, misi xandazmuli dedis CaTvliT, romelsac gulis 
seriozuli daavadeba hqonda. batonma lutkanma dasZina, rom igi saga-
moZiebo organoSi pirdapir samSobiaro saxlidan mivida da Tavisi vaJi 
jerac ar enaxa, romelic misi dakavebis dRes daibada, ris gamoc vera-
nair daxmarebas ver uwevda Tavis meuRlesa da vaJs.

11. 2004 wlis 18 noembers, kiSiniovis saapelacio sasamarTlom, 
zemoaRniSnul gancxadebebze konkretuli pasuxis gacemis gareSe, 
saapelacio sarCeli ar daakmayofila. man b-ni istratis saapelacio 
sarCeli uaryo Semdeg argumentebze dayrdnobiT:

“gamonaklis garemoebebSi, sisxlis samarTlis saqmis sirTulidan da da-
naSaulis simZimidan gamomdinare da rodesac arsebobs saSiSroeba rom bral-
debuli miimaleba an zemoqmedebas moaxdens mowmeebze, winaswari patimrobis 
vada sisxlis samarTlis saqmis gamoZiebis periodSi SeiZleba gagrZeldes... 
imis gaTvaliswinebiT, rom b-ni istrati eWvmitanilia gansakuTrebiT se-
riozuli danaSaulis CadenaSi, rom arsebobs saSiSroeba, rom man SesaZlebe-
lia zemoqmedeba iqonios mowmeebze, daemalos samarTaldamcav organoebs; 
eWvmitanilis sazogadoebisagan izolireba kvlav aucilebelia”.

b-ni burkovsCis sarCeli uaryves Semdegi safuZvlebiT:

“baton burkovsCis patimrobaSi yofnis moTxovna Seswavlil iqna kanoniT 
dadgenil vadebSi da igi marTebulad iqna miRebuli sisxlis samarTlis saq-
meSi arsebuli dokumentebis safuZvelze, romelic inicirebuli iyo kanonis 
Sesabamisad da eWvmitanilis dapatimrebis aucileblobidan gamomdinare”.

saapelacio sasamarTlom b-n lutkanis sarCeli Semdegi argumentebis  
safuZvelze uaryo:

“b-ni lutkani eWvmitanilia seriozuli danaSaulis CadenaSi, rome-
lic iTvaliswinebs or welze meti vadiT Tavisuflebis aRkveTas; mas 
SeeZlo mimalva samarTaldamcavi organoebisagan an sasamarTlosagan; 
SeeZlo xeli SeeSala gamoZiebis procesSi WeSmaritebis dadgenaSi... da-
bali instanciis sasamarTlom, raime proceduruli darRvevis gareSe, 
sworad daasabuTa ganmcxadeblis patimrobis aucilebloba”.

2. ganmcxadebelTa dapatimrebis vadis gagrZeleba

12. 2004 wlis 18 noembers buiukanis raionulma sasamarTlom ganmcxa-
debelTa patimrobis vada kidev 30 dRiT gaagrZela. ganmcxadeblebma sar-
Celi Seitanes vadis gagrZelebis gamo. sasamarTlom igive dasabuTebebi 
warmoadgina TiToeul saqmeze. man miuTiTa sisxlis samarTlis saproce-
so kodeqsis 186-e muxlis me-3 punqtze (“sssk”, ix. qvemoT, punqti 24).

13. 2004 wlis 24 noembers kiSiniovis saapelacio sasamarTlom es 
gadawyvetilebebi ZalaSi datova. TiToeul saqmeze sasamarTlom 
igive dasabuTeba gamoiyena, sadac aRniSna:
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“garemoebebi, romlebic safuZvlad daedo msi dapatimre-
bas, kvlav ZalaSia; arsebobda saSiSroeba, rom [ganmcxade-
bels] SesaZloa zemoqmedeba moexdina dazaralebulebsa da mow-
meebze. patimrobis vadis gagrZelebis Seswavlisas ar dadgin-
da kanondarRveva, romelic zegavlenas moaxdenda dadgenilebis  
marTlzomierebaze”.

14. prokurorma buiukanis raionuli sasamarTlosgan samjer mii-
Ro dadgenilebebi winaswari patimrobis vadis gagrZelebis Sesaxeb 
_ 2004 wlis dekemberSi, 2005 wlis ianvarSi da 2005 wlis Teber-
valSi. saapelacio sasamarTlom samive dadgenileba ZalaSi dato-
va. TiToeul gagrZelebaasTan dakavSirebuli dasabuTeba msgavsi 
iyo im dasabuTEbisa, romelic moyvanili iyo zemoaRniSnul 18 da 24 
noembris sasamarTlo dadgenilebebSi.

3. Habeas corpus moTxovnebi

15. ganmcxadeblebma buiukanis raionuli sasamarTlos gamoZiebis 
mosamarTles habeas corpus moTxovnebi warudgines, romlebSic, inter 
alia, miuTiTebdnen, rom maTi sakuTrebis garkveuli nawili sasamarT-
los mier iqna CamorTmeuli da rom es SeiZleboda ganxiluliyo, 
rogorc kidev erTi garantia, rom isini saTanadod moiqceodnen. es 
moTxovnebi uaryofil iqna 2004 wlis dekemberSi da 2005 wlis Teber-
valSi. sasamarTlom TiToeul saqmeze msgavsi dasabuTeba gamoiyena, 
romlebSic aRniSnavda:

“[ganmcxadebeli] eWvmitanili iyo gansakuTrebiT seriozuli dana-
Saulis CadenaSi, romlisTvisac kanoni iTvaliswinebs Tavisuflebis 
aRkveTas orze meti wliT; braldebis saqme ar aris srulyofili da unda 
Catardes damatebiTi gamoZieba; arsebobs saSiSroeba, rom igi SeiZleba 
daemalos samarTaldamcav organoebs; kvlav arsebobs misi sazogadoebi-
sagan izolirebis aucilebloba da misi patimrobaSi yofnis safuZvlebi 
kvlav ZalaSia”. 

16. 2005 wlis 29 aprils, patimrobis kanonierebis ganxilvis ki-
dev erTi moTxovnis Semdeg, riSkanis raionulma sasamarTlom miiRo 
ganmcxadebelTa gaTavisuflebis brZaneba, qveynidan gausvlelobis 
valdebulebiT. brZanebaSi naTqvami iyo:

“[ganmcxadeblebi] adre msjavrdebulebi ar iyvnen, yovel maTgans hqonda 
mudmivi sacxovrebeli adgili, maT pativs scemen samsaxurSi, hyavT ojaxebi 
da kmayofaze myofi arasrulwlovani Svilebi. baton lutkans seriozuli 
daavadeba aqvs, baton istratis patimrobis periodSi gaukeTda operacia da 
mkurnaloba sWirdeba, yvelas aqvs samuSao da arc erTi maTgani ar gaqcevia 
gamoZiebas; ar arsebobs mtkicebuleba, rom isini raime gziT xels uSlidnen 
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gamoZiebas; sisxlis samarTlis saqme mzad aris sasamarTloSi warsadgenad; 
prokuraturas ukve Segrovebuli aqvs yvela mtkicebuleba da yvela mowmes  
micemuli aqvs Cvenebebi.

Sesabamisad, sasamarTlos miaCnia, rom braldebuli ver daemaleba sa-
samarTlos, xels ver SeuSlis sisxlis samarTlis saqmis gamoZiebas an ver 
Caidens axal danaSauls, da SesaZleblad miiCnevs, Secvalos aRkveTis Ro-
nisZieba – winaswari patimroba qveynidan gausvlelobis valdebulebiT”.

4. patimrobis pirobebi

a. baton istratis samedicino mkurnaloba
patimrobis periodSi

17. 2004 wlis 12 noembridan 2005 wlis 12 noembramde b-ni is-
trati imyofeboda kiSiniovis ekonomikuri danaSaulisa da ko-
rufciis winaaRmdeg brZolis centris izolatorSi (SemdgomSi, 
“izolatori”).

18. rogorc acxadeben, 2004 wlis 11 Tebervlamde am dawesebule-
bas samedicino personali ar hyavda. 2004 wlis 18 noembers ganmcxa-
debels hqonda paraproqtitis mwvave Seteva reqtaluri hemoroiT. 
igi saavadmyofoSi Setevidan sami saaTis Semdeg gadaiyvanes. ope-
raciis gakeTebamde _ 2004 wlis 19 noembramde igi xelborkilebiT 
iyo mibmuli kedelTan, gamaTbobel batareaze da mas izolatoris 
ori oficeri darajobda. 

operaciidan daaxloebiT oTxi saaTis Semdeg izolatoris ofi-
crebma misi prunkulis patimarTa saavadmyofoSi gadayvana moiTxo-
ves. patimari samoqalaqo saavadmyofodan gamoyvanis Semdeg, sadac 
mas operacia gaukeTda, patimarTa saavadmyofom orsaaTnaxevris 
Semdeg miiRo. gadayvanis Semdeg Sesrulebuli samedicino Canaweri 
uCvenebs, rom b-ni istrati operaciisSemdgom problemebs uCioda 
gadayvanidan erTi Tvis ganmavlobaSi.

19. ganmcxadeblis advokatis SekiTxvebs eqimma ‘m.i.’-m, romelmac 
operacia gaukeTa ganmcxadebels, werilobiT upasuxa, rom aseTi 
operaciis Semdeg gamojanmrTelebis periodi, Cveulebriv, erT Tves 
Seadgens da rom 2004 wlis 18-19 noembers ganmcxadebeli xelborki-
lebiT iyo mibmuli gamaTbobel batareaze izolatoris oficerTa 
moTxovniT, romlebic mis palataSi imyofebodnen. eqim ‘m.i.’-is gan-
cxadebiT patimars operaciis Semdeg ganZreva ar SeeZlo tkivilisa 
da sisxldenis saSiSroebis gamo.

mTavrobam Tavis 2006 wlis ianvris mosazrebebs Tan daurTo eqim 
‘m.i.’-is ganmartebiTi baraTi. eqimi aRniSnavda, rom b-ni istratis 
operaciis dros xelborkilebi ar edo, magram operaciis gakeTebam-
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de xelborkilebiT iyo mibmuli gamaTbobel batareaze da mis mimarT 
raime arasaTanado mopyrobas adgili ar hqonia. eqimi adasturebda, 
rom im saxis operaciis Semdeg, romelic ganmcxadebels gaukeTda, 
gamojansaRebas Cveulebriv erTi Tve sWirdeba. 

b. samive ganmcxadeblis patimrobis pirobebi  
iusticiis saministros sapatimro centrSi

20. 2005 wlis 23 Tebervals samive ganmcxadebeli gadaiyvanes ius-
ticiis saministros sapatimro centrSi, kiSiniovSi (aseve cnobilia 
#3 sapyrobilis saxeliT). rogorc ganmcxadeblebi amtkiceben maTi 
sapatimro pirobebi iyo araadamianuri da Rirsebis Semlaxveli (ix. 
qvemoT, punqtebi 61-65).

am sapyrobileSi patimrobis pirobebi samjer Seiswavla wamebisa 
da araadamianuri an Rirsebis Semlaxveli mopyrobis an dasjis aRkve-
Tis evropulma komitetma (wamebis aRkveTis komiteti, ix. qvemoT, 
punqti 29). sapatimro dawesebulebis gadatvirTulobis problema 
da saremonto saxsrebis, aseve xorcis, Tevzis, rZis produqtebis da 
TeTreulis SesaZenad saWiro Tanxebis nakleboba aseve xazgasmuli 
iyo or adgilobriv moxsenebaSi (ix. qvemoT, punqti 28). 

5. savaraudo Careva ganmcxadebelTa da maTi advokatebis 
komunikaciaSi

21. ganmcxadebelTa advokatebi TavianT klientebTan konfiden-
cialur Sexvedrebs iTxovdnen. maT sTavazobdnen oTaxs, sadac isi-
ni TavianTi klientebisagan SuSis kedliT iyvnen gamoyofili da, 
rogorc amboben, erTmaneTisTvis xmis miwvdena mxolod yviriliT 
SeeZloT. mTavrobis mier warmodgenili fotosuraTebidan da vi-
deoCanawerebidan Cans, rom izolatorSi, advokatisa da klientis 
Sexvedrebis oTaxSi, patimris adgili oTaxis danarCeni nawilisgan 
karebiTa da fanjriTaa gamoyofili. fanjaras, rogorc Cans, ormagi 
SuSa aqvs. SuSis orive fenaSi gaburRulia patara xvrelebi, Tumca 
es xvrelebi erTmaneTs ar emTxveva, ase rom, fanjaraSi raimes ga-
dawodeba SeuZlebelia. garda amisa, SuSis fenebs Soris aris mWi-
drod naqsovis mwvane bade, romelic damzadebulia viwro rkinis ma-
vTulisgan an polieTilenis Tokisgan, romelic fanjris gaburRul 
nawilebs faravs. rogorc Cans, iq advokatsa da mis klients Soris 
dokumentebis gadasacemad adgili ar arsebobs. 

22. rogorc ganmcxadebelebi amtkiceben, maT SeeZloT moesminaT 
saubari sxva patimrebsa da maT advokatebs Soris, rac maT xels uS-
lidaT srulyofilad ganexilaT sakuTari saqmeebi. mTavrobam es 
ganxadeba ar uaryo. 
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II. Sesabamisi arakonvenciuri masalebi

Aa. Sidasaxelmwifo kanoni da praqtika

23. Sesabamisi Sidasaxelmwifo kanoni moyvanilia saqmeSi sarbani 
moldovas winaaRmdeg (#345/05, §§51-56, 2005 wlis 4 oqtomberi).

24. garda amisa, sisxlis samarTlis saproceso kodeqsis 
Sesabamisi debulebebi acxadeben:

muxli 176
“(1) aRkveTis RonisZiebebi SeiZleba gamoyenebuli iqnes de-

vnis organos an sasamrTlos mier mxolod im SemTxvevaSi, rodes-
ac arsebobs safuZvliani varaudi, rom braldebuli... miimaleba, 
xels SeuSlis sisxlis samarTlis saqmeze WeSmaritebis dadge-
nas an Caidens axal danaSauls, an SeiZleba gamoyenebuli iqnes 
sasamarTlos mier sasjelis aRsrulebis uzrunvelyofis mizniT.

(2) winaswari patimroba an sxva alternatiuli sapatimro 
RonisZiebebi SeiZleba gamoyenebuli iqnes mxolod im pirTa 
mimarT, romlebsac bralad edebaT iseTi danaSaulis Cade-
na, romlsiTvisac kanoniT gaTvaliswinebulia Tavisuflebis 
aRkveTa or welze meti vadiT. im SemTxvevebSi, rodesac dana-
Saulis CadenisTvis kanoniT gaTvaliswinebulia Tavisuflebis 
aRkveTa or welze naklebi vadiT, isini SeiZleba gamoyenebuli 
iqnes Tu... braldebuls ukve Cadenili aqvs 1-l punqtSi aRniS-
nuli qmedebebi.

(3) aRkveTis RonisZiebebis gamoyenebis sakiTxis gadawyveti-
sas prokurori da sasamarTlo iTvaliswineben Semdeg damatebiT 
kriteriumebs:

1) danaSauliT gamowveul zians,
2) braldebulis... pirovnebas,
3) braldebulis asaks da janmrTelobas,
4) mis saqmianobas,
5) mis ojaxur mdgomareobas da mis kmayofaze myof pirTa arse-

bobas,
6) mis ekonomikur mdgomareobas,
7) mudmivi sacxovrebeli adgilis arsebobas,
8) sxva mniSvnelovan garemoebebs. 

muxli 186
(3) gamonaklis garemoebebSi, sisxlis samarTlis saqmis sirTu-

lidan da danaSaulis simZimidan gamomdinare da rodesac arsebobs 
saSiSroeba rom braldebuli miimaleba an zemoqmedebas moaxdens 
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mowmeebze, gaanadgurebs an gaayalbebs mtkicebulebebs, sisxlis 
samarTlis saqmis gamoZiebis periodSi winaswari patimrobis vada 
SeiZleba gagrZeldes...”

25. 2004 wlis 1 da 3 dekembers Soris moldovas advokatTa kole-
gia gaifica. isini uars ambobdnen daswrebodnen nebismier process, 
romelic exeboda izolatorSi dapatimrebul pirebs, vidre admi-
nistracia advokatebisTvis ar uzrunvelyofda klientebTan kon-
fidencialuri Sexvedrebis Sesaferis oTaxs. advokatTa kolegiam 
moTxovnebze uari miiRo (ix. sarbani moldovas winaaRmdeg, #3456/05, 
§126, 2005 wlis 4 oqtomberi). 

26. 2005 wlis 26 marts moldovas advokatTa kolegiam Sekreba moaw-
yo, sadac advokatTa kolegiis Tavmjdomarem da sxva advokatebma 
damswreT acnobes, rom iusticiis saministros warmomadgenlebTan 
erTad maT monawileoba miiRes komisiis muSaobaSi, romelmac izola-
toris Semowmeba ganaxorciela. Semowmebis dros maT moiTxoves SuSis 
tixris aReba, raTa SeemowmebinaT, rom iq damontaJebuli ar iyo sasme-
ni mowyobiloba. isini amtkicebdnen, rom tixris mosaxsnelad sakmari-
si iyo ramdenime xraxnis amoReba, xolo advokatTa kolegia adminis-
tracias tixris SemowmebasTan dakavSirebuli yvela xarjis dafarvas 
sTavazobda. administraciam es winadadeba ar miiRo.

27. 2003 wlis 24 oqtombers parlamentma miiRo dadgenileba #415-
XV adamianis uflebaTa sferoSi 2004-2008 wlebSi erovnul samoq-
medo gegmasTan dakavSirebiT. gegma moicavs mTel rig amocanebs, 
romlebic miznad isaxavs patimrobis pirobebis gaumjobesebas 2004-
2008 wlebSi, sapatimro dawesebulebaTa gadatvirTulobis Semcire-
bis, samedicino momsaxurebis gaumjobesebis, patimarTa SromaSi Ca-
bmis da reintegraciis CaTvliT, aseve personalis swavlebas. gegmis 
ganxorcielebis Sesaxeb unda momzaddes regularuli moxsenebebi. 

28. iusticiis saministrom daamtkica “moxseneba iusticiis sa-
ministros mier parlamentis 2003 wlis 24 oqtombris #415-XV dad-
genilebiT damtkicebuli adamianis uflebaTa sferoSi 2004-2008 
ww erovnuli samoqmedo gegmis me-14 Tavis ganxorcielebis Se-
saxeb”, romlis miRebis TariRic miTiTebuli ar aris. 2005 wlis 25 
noembers adamianis uflebaTa saparlamento komisiam erovnuli 
samoqmedo gegmis ganxorcielebis Sesaxeb moxseneba daamtkica. 
es orive moxseneba miuTiTebda arasakmaris dafinansebaze da sxva 
dabrkolebebze, aseve samoqmedo gegmis Sesrulebis xarvezebze 
moldovas sapatimro dawesebulebebSi, kiSiniovis me-3 sapyrobi-
les CaTvliT. pirvel moxsenebaSi, inter alia, aRniSnuli iyo, rom 
“vidre [erovnuli samoqmedo gegmis] miznebisa da RonisZiebebis-
Tvis ar arsebobs saWiro finansuri mxardaWera... saxelmwifosT-
vis mxolod keTili mcdeloba iqneba adamianis uflebaTa dacva, 
romelic parlamentis 2003 wlis 24 oqtombris #415-XV dadgenile-
baSia aRwerili, romelsac ganxorcieleba ar uweria, an mxolod 
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nawilobriv ganxorcieldeba”. 2005 wlis 28 dekembers parlament-
ma miiRo dadgenileba #370-XVI “parlamentis specialuri komisiis 
mier penitencialuri departamentis #13 sapyrobileSi winaswar 
patimrobaSi myof pirTa mdgomareobis Semowmebis Sedegebis Se-
saxeb”. dadgenilebaSi, inter alia, aRniSnulia, rom “iusticiis sa-
ministros saqmianoba patimarTa pirobebis uzrunvelyofis 
 sferoSi ar Seesabameba moqmedi kanonmdeblobis moTxovnebs.” 

Bb. arakonvenciuri masala

1. wamebis aRkveTis komisiis (CPT) daskvnebi

29. wamebisa da araadamianuri an Rirsebis Semlaxveli an dasjis 
aRkveTis evropuli komitetis (CPT) Sesabamis daskvnebSi naTqvamia 
(araoficialuri Targmani):

a. viziti moldovaSi 1998 wlis 11-21 oqtombers (ara-
oficialuri Targmani)

“76. miuxedavad imisa, rom arasaTando mopyroba winaswargamiz-
nul xasiaTs ar atarebs, wamebis aRkveTis komiteti miuTiTebs, rom 
#3 sapyrobileSi patimarTa umravlesoba mTeli rigi uaryofiTi fa-
qtorebis zemoqmedebas ganicxdis, esenia _ gadatvirTuloba, umZi-
mesi fizikuri da higienuri pirobebi, dasaqmebis programebis pra-
qtikuli ararseboba, rac SesaZlebelia martivad daxasiaTdes ro-
gorc araadamianuri da Rirsebis Semlaxveli mopyroba.

amis sapirispirod, yvela sxva sapatimro dawesebulebaSi, pati-
marTa umravlesobis cxovrebis pirobebi mniSvnelovan gaumjobese-
bas moiTxovs. sakanTa umravlesobaSi TiToeul patimarze sacxovre-
beli farTobi minimalur standartze mniSvnelovnad naklebia da 
gadatvirTuloba autanel dones aRwevs... garda amisa, delegaciam 
daafiqsira, rom 8-9 kvadratuli metri farTobis saknebSi oTxi ada-
miani hyavT ganTavsebuli.

amasTan erTad saknebSi Zalze SezRudulia bunebrivi ganaTe-
ba, arasakmarisia xelovnuri ganaTeba, xolo haeri arajansaRi da 
dabinZurebulia. kidev ufro mZimea gamoZiebis procesSi myofi pa-
timrebis (anu 700-ze meti patimris) mdgomareoba. maT saknebSi pra-
qtikulad ar aRwevs dRis Suqi, radgan fanjrebi garedan dafarulia 
liTonis furclebiT. garemoebaTa gamo inventaris raodenoba mini-
mumamdea Semcirebuli. saknebSi dgas liTonis sawolebi an e.w. nare-
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bi, romlebic sruliad moZvelebulia da cud mdgomareobaSia, erTi 
magida da erTi an ori Zelskami. garda amisa, mraval sakanSi ar aris 
sakmarisi raodenobis sawoli da patimrebi iZulebuli arian mori-
geobiT iZinon. aseve cud mdgomareobaSia TeTreuli; leibebis, sab-
nebisa da zewrebis mcire raodenoba sakmarisi ar aris da patimrebs, 
romlebsac ojaxi ar hyavT an saSualeba ara aqvT, pirdapir sawolze 
da/an mxolod leibze sZinavT

saknebs aqvs sanitariuli wertili, romelic namdvili infeqciis 
wyaroa. aziuri tualetis zemoT damagrebulia onkani, romelic 
gamoiyeneba rogorc tualetis Casarecxad, ise dasabanad. garda 
amisa, es adgili gamoyofilia nawilobrivi erT metrze naklebi  
simaRlis tixriT, romelic farulobis moTxovnebs veranairad ver 
akmayofilebs.

mniSvnelovan SeSfoTebas iwvevs saknebis fligelebis saerTo 
saxe _ remontisa da sisufTavis TvalsazrisiT. garda amisa, mra-
vali sakani savsea taraknebiT da sxva mwerebiT, xolo patimrebi 
Ciodnen, rom saknebSi aseve mravlad arian mRrRnelebi.

daskvnis saxiT SeiZleba iTqvas, rom patimarTa umravlesobis 
cxovrebisa da higienuri pirobebi SemaZrwunebelia, ufro zustad, 
isini seriozul safrTxes uqmnis janmrTelobas.” 

b. viziti moldovaSi 2001 wlis 10-22 ivniss (araoficia-
luri Targmani)

“37. wamebis aRkveTis komiteti rekomendacias iZleva, rom ad-
vokatze xelmisawvdomobis ufleba dapatimrebis momentidanve iyos 
srulad uzrunvelyofili praqtikaSi. igi aseve rekomendacias iZle-
va, rom patimrebs advokatebTan Sexvedris saSualeba hqondeT iseT 
pirobebSi, sadac sruladaa daculi maTi saubris konfidencialoba...

70. zogierT cixeSi, gansakuTrebiT sapyrobileebSi, situacias 
amwvavebs uzomo gadatvirTuloba (kiSiniovis #3 sapyrobile, sadac 
2001 wels 1892 patimari imyofeboda, maSin roca igi 1480 patimarzea 
gaTvlili)...

2001 wlis vizitma aCvena Tu raoden saswrafoa xelisuflebisaT-
vis sakanonmdeblo reformebis TavianT gegmebSi gaTvaliswineba; 
sapatimro dawesebulebaTa gafarToeba problemas ver gadaWris. 
rogorc wamebis aRkveTis komitetis wina moxsenebaSi ukve iyo xaz-
gasmuli, kidev ufro mniSvnelovania moqmedi kanonmdeblobis da 
praqtikis gadasinjva, romlebic exeba patimrobas, sasjelis Sefar-
debas da sasjelis moxdas, aseve sxvadasxva saxis arasapatimro sas-
jelebis arsebobas. es aris sine qua non (aucilebeli piroba, mTargm-
nelis SeniSvna), Tu gvinda uaxloes momavalSi cixeebSi normaluri 
pirobebis Seqmnis imedi gvqondes. ...
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82. ... kiSiniovis #3 sapyrobileSi ganmeorebiTi vizitis Sedegad 
pozitiuri cvlilebebi gamovlinda, rasac wamebis aRkveTis komisia 
miesalmeba. igi gansakuTrebiT adasturebs, rom dawesebulebis Sida 
ezoSi gamavali fanjrebidan moxsnes mZime Roburebi.

imavdroulad I, II da III korpusebSi, droebiTi saknebis CaTvliT, 
cxovrebis mZime pirobebi ar Secvlila, romlebic wina moxsenebis 
me-80 da 81-e punqtebSi iyo aRwerili (garda bunebrivi ganaTebis 
gaumjobesebisa). cxadia, rom am korpusebSi gadatvirTulobis maRal-
ma donem mdgomareoba kidev ufro gaamwvava. ramdenime sakani kargad 
aris mowyobili, magram es TviT patimrebis damsaxurebaa, romlebmac 
SeZles sakuTari ojaxebidan mieRoT maTTvis saWiro inventari.”

g. viziti moldovaSi 2004 wlis 20-30 seqtemberi 
(araoficialuri Targmani)

“b. ekonomikuri danaSaulisa da korufciis winaaRmdeg brZolis 
centris sapyrobile”

53. am dawesebulebis materialuri pirobebi aSkarad gansxvavebu-
lia iusticiis saministros sapyrobilis pirobebisagan. daaxloebiT 
14 m2 farTobis saknebi 4 patimarzea gaTvlili. saknebSi Semodis dRis 
Suqi, aris sakmarisi xelovnuri ganaTeba da ventilacia. saknebs aqvT 
nawilobriv izolirebuli tualetebi da sapirfareSoebi, aseve qve-
Sageblis sruli kompleqti (leibebi, zewrebi, baliSebi, sabnebi). ...

daskvnis saxiT SeiZleba iTqvas, rom am sapyrobilis materialu-
ri mdgomareoba amtkicebs, rom moldovaSi savsebiT SesaZlebelia 
patimrebisaTvis adekvaturi materialuri pirobebis Seqmna.

55. penitenciur dawesebulebaTa umravlesoba, romlebic delega-
ciam moinaxula, qveynis ekonomikuri situaciidan gamomdinare, rTul 
mdgomareobaSia. isini, materialuri pirobebisa da patimrobis reJime-
bis TvalsazrisiT kvlav im problemebis winaSe dganan, romlebic 1998 
da 2001 wlebSi ganxorcielebuli vizitebis dros iqna dafiqsirebuli. 

amas emateba gadatvirTulobis problema, romelic kvlav seriozu-
lia. realurad, im SemTxvevebSic ki, rodesac monaxulebuli peniten-
ciuri dawesebulebebi sruli datvirTviT ar muSaobdnen _ rogorc 
es xdeboda #3 sapyrobileSi, sadac patimarTa raodenoba wina vizitTan 
SedarebiT sagrZnoblad Semcirebuli iyo _ gadatvirTulobis done 
kvlav maRali rCeba. faqtobrivad, ganTavsebis SesaZleblobebi kvlav 
efuZneba 2 kvadratul metrs TiToeul patimarze, rac kritikis saga-
nia; praqtikaSi xSirad es maCvenebeli 2 kvadratul metrze naklebicaa.

77. kiSiniovis #3 sapyrobilis xelaxali monaxulebiT damakmayofi-
lebeli STabeWdileba ar Seqmnila. miRweuli progresi minimaluria 
da igi ZiriTadad garkveuli saremonto samuSaoebiT Semoifargle-
ba. saventilacio sistemis remonti SesaZlebeli gaxda samoqalaqo 
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sazogadoebis (ZiriTadad arasamTavrobo organizaciebis) mxar-
daWeriT, xolo yoveldRiuri gasaseirnebeli adgilebi TviT pati-
mrebisa da maTi ojaxebis daxmarebiT Seiqmna. 

saknebis SekeTebaze, ganaxlebasa da movla-patronobaze mxolod 
TviT patimrebi da maTi ojaxebi arian pasuxismgebeli, romlebic 
saWiro masalebsac Tavad yiduloben. maT aseve TviTon unda SeiZi-
non TeTreuli da sabnebi, xolo dawesebulebas maTTvis mxolod nax-
mari leibebis micema SeuZlia.

79. ... daskvnis saxiT SeiZleba iTqvas, rom cxovrebis pirobebi I da 
II korpusebis saknebSi da droebiT saknebSi kvlav savalaloa... 

da bolos, gadatvirTulobis radikaluri Semcirebis miuxeda-
vad, saknebSi simWidrovis done kvlav SemaSfoTebelia.

83. ... patimarTa sakvebis raodenoba da xarisxi yvelgan problemu-
ria. delegaciam moismina saCivrebis niaRvari xorcisa da rZis pro-
duqtebis naklebobasTan dakavSirebiT. sakvebi maragisa da menius 
gacnobis Semdeg delegacia darwmunda, rom es saCivrebi safuZvels 
moklebuli ar aris. mis mier aRmoCenili faqtebis safuZvelze igi 
aseve darwmunda, rom garkveul adgilebSi (#3 sapyrobileSi) kerZe-
bi cudad momzadebuli da sakvebad uvargisi iyo (magaliTad, maTSi 
ipovidiT mwerebs da parazitebs). samzareuloebisa da maTi mwiri 
mowyobilobebis fonze es gasakviri ar aris.

patimarTa saTanado kvebasTan dakavSirebiT moldovas xelisu-
fleba mudmivad miuTiTebda finansur sirTuleebze. Tumca komi-
teti xazs usvams, rom es aris sicocxlis fundamenturi moTxovna, 
romelic pirovnebisTvis saxelmwifom unda uzrunvelyos, da mas am 
pasuxismgeblobisgan araferi aTavisuflebs. ...” 

2. evropis sabWos ministrTa komitetis aqtebi

30. evropis sabWos ministrTa komitetis rezolucia (73) 5 pa-
timarTa mimarT mopyrobis standartuli minimaluri wesebis Se-
saxeb (miRebulia ministrTa komitetis mier 1973 wlis 19 ianvars)  
Sesabamis debulebebs Seicavs, kerZod: 

“93. patimars, romlis saqmec sasamarTloSi ganxiluli ar aris, aqvs 
ufleba, sapatimroSi moTavsebisTanave airCios advokati an miiRos ufa-
so iuridiuli daxmareba, sadac aseTi daxmareba SesaZlebelia, Sexvdes 
Tavis advokats Tavis dacvis mizniT da moamzados da gadasces an miiRos 
konfidencialuri miTiTebebi. amisTvis saWiro saSualebebiT igi unda 
uzrunvelyon misi moTxovnis Sesabamisad. kerZod, administraciasTan 
da advokatTan kontaqtisas igi unda uzrunvelyon Tarjimnis ufaso 
daxmarebiT. patimarsa da mis advokats Soris saubari SeiZleba Sedges 
iseT adgilas, romelsac SeiZleba xedavdnen policiis an dawesebulebis 
muSakebi, magram ar isminebodes pirdapiri an iribi gziT.”
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31. ministrTa komitetis rekomendacia Rec(2006)2 wevri saxelmwi-
foebisTvis evropuli penitenciuri wesebis Sesaxeb (miRebulia mi-
nistrTa komitetis mier 2006 wlis 11 ianvars ministrTa moadgilee-
bis 952-e sxdomaze), Sesabamis debulebebs Seicavs, kerZod: 

“23.1 yvela patimars aqvs iuridiuli daxmarebis ufleba, xolo sapa-
timro dawesebulebis xelmZRvanelobam igi aseT daxmarebaze xelmisawv-
domobiT unda uzrunvelyos...

23.4 daculi unda iqnes patimarTa da maT advokatTa Soris konsulta-
ciebisa da komunikaciis konfidencialoba, korespondenciis CaTvliT...”

23.6 patimrebs xeli unda miuwvdebodeT samarTalwarmoebasTan daka-
vSirebul dokumentebze, an ufleba hqondeT maTi Senaxvisa.”

samarTali

32. ganmcxadeblebi Ciodnen maTi patimrobis pirobebisa da same-
dicino momsaxurebis miuReblobis gamo, romlebic ewinaaRmdegeba 
konvenciis me-3 muxls, romelic acxadebs:

“aravin SeiZleba daeqvemdebaros wamebas, araadamianur an Rirsebis  
Semlaxvel mopyrobas an dasjas”

33. isini aseve acxadebdnen, rom maT mimarT winaswari patimro-
bis Sesaxeb dadgenilebebi ar iyo miRebuli “gamoZiebis mosamarT-
lis” mier, rogorc amas kanoni moiTxovda. isini aseve Ciodnen, rom 
sasamarTloebma ganmcxadebelTa winaswar patimrobasTan dakavSi-
rebul dadgenilebebSi arasakmarisi dasabuTeba warmoadgines. me-5 
muxlis me-3 punqti adgens:

“am muxlis (c) punqtis debulebebis Tanaxmad, dakavebuli an dapa-
timrebuli yvela piri dauyovnebliv unda waredginos mosamarTles 
an sasamarTlo xelisuflebis ganxorcielebisaTvis kanoniT ufleba-
mosil sxva moxeles da mas ufleba unda hqondes, misi saqme ganixilos 
sasamarTlom gonivrul vadaSi, an gaTavisufldes saqmis ganxilvis gan-
mavlobaSi. gaTvisufleba SeiZleba uzrunvelyofil iqnes sasamarTlo 
procesze gamocxadebis garantiebiT.”

34. konvenciis me-8 muxlis safuZvelze ganmcxadeblebi aseve Ciod-
nen, rom TavianT advokatebTan Sexvedrisas maT erTmaneTisgan SuSis 
tixari hyofda da maTi saubari esmodaT, an SesaZloa iwerdnen kidec, 
da rom xelisuflebam maTi da maTi advokatebis kerZo saubrebisTvis 
saTanado pirobebis uzrunvelyofa ver SeZlo. sasamarTlom, romel-
sac SeuZlia saqmesTan dakavSirebul faqtebs kvalificiuri daxasia-



221

istrati da sxvebi moldovas winaaRmdeg

Teba misces kanonis konteqstSi (ix. guera da sxvebi italiis winaaR-
mdeg, 1998 wlis 19 Tebervlis gadawyvetileba, Reports of Judgments and 
Decisions 1998‑I, § 44), gadawyvita, rom ganmcxadebelTa mier wamoWrili 
es problema Seiswavlos konvenciis me-5 muxlis me-4 punqtis safuZve-
lze da gaecnos mxareTa mosazrebebs am sakiTxTan dakavSirebiT. me-5 
muxlis me-4 punqtis Sesabamisi debuleba acxadebs:

“yvelas, visac dakavebiT an dapatimrebiT aRekveTa Tavisufleba, 
ufleba aqvs, mimarTos sasamarTlos, romelic swrafad ganixilavs misi 
dapatimrebis marTlzomierebis sakiTxs da gamoscems brZanebas misi ga-
Tavisuflebis Sesaxeb, Tu dapatimreba ar aris kanonieri”.

I. ganacxadis dasaSveboba

35. TavianT Tavdapirvel ganacxadebSi ganmcxadeblebi konvenciis 
me-5 muxlis me-3 punqtis safuZvelze Ciodnen, rom mosamarTleebi, 
romlebmac gamosces maTi daaptimrebis da Semdeg patimrobis vadis 
gagrZelebis brZaneba, ar iyvnen “gamoZiebis mosamarTleebi”, ro-
gorc amas kanoni moiTxovda da maT ar hqondaT maTi gaTavisuflebis 
brZanebis gacemis uflebamosileba.

36. Tumca ganmcxadeblebma 2005 wlis dekemberSi warmodgenil 
mosazrebebSi, sarbanis saqmeze (cit. zemoT) gakeTebuli daskvnebis 
fonze, am saCivris ukan gatana moiTxoves. amrigad, sasamarTlo am 
saCivars aRar ganixilavs.

37. mTavrobam ganacxada, rom ganmcxadeblebs ar amouwuravT 
Sidasaxelmwifo samarTlebrivi dacvis yvela arsebuli saSuale-
ba. kerZod, maT SeeZloT, magram ar gamoiyenes konstituciis 53-e 
muxlis, samoqalaqo kodeqsis 1405-e muxlis da #1545 kanonis debu-
lebebi. am SesaZleblobas adasturebda dukas saqme (cit. sarba-
nis saqme, §§57‑59), sadac ganmcxadebelma Sidasaxelmwifo doneze 
kompensacia #1545 kanonis safuZvelze miiRo.

38. sasamarTlo aRniSnavs, rom man Seiswavla winaswari gamoricx-
vis sakiTxi, romelic imave arguments efuZneboda, romelic sarba-
nis saqmeSi (cit. zemoT, §§57‑62) iyo moyvanili, da daaskvna, rom sa-
Sualebebi, romlebzedac mTavroba miuTiTebda, efeqtiani ar iyo 
im saqmeSi, romelSic msgavsi saCivrebi iyo wamoWrili konvenciis 
me-3 da me-5 muxlebis safuZvelze. mas miaCnia, rom mTavrobam ver 
warmoadgina raime argumenti, romelic mas am saqmeze gakeTebu-
li daskvnebidan gadaxvevis an warmodgenili ganacxadebis mimarT 
gansxvavebuli midgomis aucileblobaSi daarwmunebda. 

39. zemoaRniSnuli gaTvaliswinebiT sasamarTlo askvnis, rom ga-
nacxadebi ar SeiZleba dauSveblad gamocxaddes Sidasaxelmwifo 
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samarTlebrivi dacvis saSualebaTa amouwuravobis gamo. Sesabami-
sad, mTavrobis protesti uaryofili udna iqnes.

40. sasamarTlos miaCnia, rom konvenciis me-3 muxlisa da me-5 
muxlis me-3 da me-4 punqtebis safuZvelze ganmcxadebelTa saCivre-
bma kanonis sakiTxebi warmoSves, romlebic sakmarisad seriozulia 
imisTvis, rom maTi gansazRvra arsebiT mxareze iyos damokidebu-
li, xolo maTi dauSveblad gamocxadebis raime sxva safuZveli ar 
dadginda. aqedan gamomdinare, sasamarTlo am saCivrebs dasaSvebad 
acxadebs. konvenciis 29-e muxlis me-3 punqtis Sesabamisad (ix. zemoT, 
punqti 5), sasamarTlo axla ganixilavs am saCivarTa arsebiT mxares.

II. konvenciis me-3 muxlis savaraudo darRveva

41. ganmcxadeblebi Ciodnen, rom 2004 wlis 12 noembridan 2005 wlis 
11 Tebervlamde izolatorSi samedicino daxmarebis miuRebloba da 
2005 wlis 23 Tebervlis Semdeg iusticiis saministros sapyrobileSi 
maTi patimrobis pirobebi tolfasi iyo araadamianuri da Rirsebis Se-
mlaxveli mopyrobisa, romelic ewinaaRmdegeba konvenciis me-3 muxls. 

Aa. mxareTa argumentebi

1. izolatorSi patimrobis pirobebi da savaraudo arasakmarisi 
samedicino daxmareba

a. ganmcxadebelTa argumentebi

42. batonma burkovsCim da batonma lutkanma izolatorSi samedi-
cino daxmarebasTan dakavSirebiT zogadi xasiaTis saCivrebi wamoa-
yenes. isini ar Ciodnen, rom maT raime konkretuli daxmareba sWir-
debodaT an rom es daxmareba moTxovnisTanave ar miiRes.

b-ni istrati konkretulad Cioda, rom rodesac mas 2004 wlis 
18 noembers gadaudebeli samedicino daxmareba sWirdeboda, maT 
Soris, seriozuli sisxldeni gamo, igi saavadmyofiSi daxmarebis mo-
Txovnidan mxolod sami saaTis Semdeg waiyvanes. garda amisa, igi Cio-
da, rom izolatoris oficrebi mudmivad imyofebodnen mis palataSi 
da rom igi patimarTa saavadmyofoSi operaciidan Zalze mokle xanSi 
gadaiyvanes, saTanado gamojanmrTelebamde.

b. mTavrobis argumentebi

43. mTavrobam ganacxada, rom ganmcxadebelTa mimarT mopyroba ar ak-
mayofilebda konvenciis me-3 muxlis minimalur zRvars. nebismieri tan-
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jva, romelic maT ganicades, ar scdeboda zogadad patimrobisTvis da-
maxasiaTebel farglebs. izolatorSi pirobebi Sesabamisi iyo. iq muSaob-
da eqimi. gadaudebel SemTxvevaSi SesaZlebeli iyo patimarTa uaxloes 
saavadmyofoSi gadayvana (zemoT citirebul sarbanis saqmeSi mTavroba 
miuTiTebda, rom municipaluri saavadmyofo izolatoridan 500 metrSi 
mdebareobda), rogorc es moxda batoni istratis SemTxvevaSi 2004 wlis 
18 noembers. sasamarTlos precedentuli samarTlis Sesabamisad, ar ar-
sebobda patimarTa sapatimro adgilebidan gadayvanis valdebuleba, Tu 
maT adgilze uzrunvelyofdnen saTanado samedicino daxmarebiT.

44. 2004 wlis 18-19 noembers batoni istratis mkurnalobasTan 
dakavSirebiT mTavrobam ganacxada, rom b-ni istrati am daavadebiT 
dapatimrebamde daavadda da rom izolatoris xelmZRvanelobam dau-
yovnebeli reagireba moadina mis moTxovnaze samedicino daxmarebas-
Tan dakavSirebiT da igi saavadmyofoSi gadaiyvana. misi janmrTelo-
bis mdgomareoba ar iyo Zalian mZime, radgan mas operacia gaukeTes 
ara saavadmyofoSi miyvanisTanave, aramed momdevno dRes. garda amisa, 
mas daxmarebis gareSe siaruli SeeZlo da aSkarad saR gonebaze iyo. 

45. mTavroba acxadebda, rom b-ni istratis operaciis dros xel-
borkilebi ar edo, rac eqimma ‘m.e.’-m daadastura (ix. zemoT, punqti 
19). ganmcxadebeli cixis saavadmyofoSi gadaiyvanes operaciidan 
oTxi saaTis Semdeg, rac misi reabilitaciisTvis sakamrisi dro iyo. 
mas ar hqonda sisxldena da arc goneba daukargavs da gadayvanis 
dros Tavs SedarebiT kargad grZnobda. 

g. sasamarTlos Sefaseba

46. sasamarTlo miuTiTebs, rom, misi precedentuli samarTlis 
Sesabamisad, me-3 muxlis farglebSi mosaxvedrad arasaTanado mo-
pyrobam sisastikis minimalur dones unda miaRwios. am minimaluri 
donis Sefaseba, movlenaTa bunebidan gamomdinare, fardobiTia. 
igi damokidebulia saqmis yvela garemoebaze, rogoricaa mopyro-
bis xangrZlivoba, misi fizikuri da fsiqikuri efeqti, xolo zog 
SemTxvevaSi, dazaralebulis sqesi, asaki da janmrTelobis mdgoma-
reoba (ix. kudta poloneTis winaaRmdeg [GC], #30210/96, 91, da sar-
banis saqme, cit. zemoT, 75-e da momdevno punqtebi). miuxedavad 
imisa, rom aseTi mopyroba mxedvelobaSi unda iqnes miRebuli, gan-
sakuTrebiT is faqtori, iyo Tu ara igi gamiznuli pirisTvis Seu-
racxyofis misayeneblad an mis dasamcireblad, aseTi miznis arar-
sebobas uciloblad ar mivyavarT daskvnamde, rom konvenciis me-3 
muxli ar darRveula (pirsi saberZneTis winaaRmdeg, #28524/95, §74, 
ECHR 2001‑III). 

47. miuxedavad imisa, rom konvenciis me-3 muxli janmrTelo-
bis safuZvelze dapatimrebuli piris gaTavisuflebis zogad val-
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debulebas ar warmoSobs, igi saxelmwifoebs mainc avaldebulebs 
daicvan TavisuflebaaRkveTil pirTa janmrTeloba, magaliTad, maT 
mier moTxovnili samedicino daxmarebis uzrunvelyofiT (ix. hur-
tado Sveicariis winaaRmdeg, 1994 wlis 28 ianvris gadawyvetileba, 
seria A #280‑A, komisiis mosazreba, gv. 15-16, §79). sasamarTlom aseve 
xazi gausva yvela patimris uflebas patimrobis periodSi hqondes 
adamianis Rirsebis Sesaferi pirobebi, raTa Sefardebuli zomebis 
ganxorcielebis forma da meTodebi ar iwvevdes maT sulier tanjvas 
da sirTuleebs, romelTa simwvave aRemateba patimrobisTvis damaxa-
siaTebel gardauval tanjvas; garda amisa, janmrTelobasTan erTad 
saTanadod unda iyos uzrunvelyofili maTi keTildReoba, tusaRo-
bis praqtikuli moTxovnebis gaTvaliswinebiT (ix. kudtas saqme, cit. 
zemoT, §94).

48. ganmcxadeblebi Ciodnen maTi izolatorSi patimrobis pe-
riodSi samedicino momsaxurebis xarvezebze. sasamarTlo miuTiTe-
bs, rom sarbanis saqmeze (cit. zemoT, § 81) mTavrobas ar warmoudge-
nia raime mtkicebuleba, romelic 2005 wlis 11 Tebervlamde izola-
torSi samedicino personalis arsebobas daadasturebda. mas aseTi 
mtkicebuleba arc am saqmeze warmoudgenia.

49. ori ganmcxadebeli raime regularuli an gadaudebeli samedi-
cino daxmarebis Sesaxeb ar Cioda (ix. zemoT, punqti 42). sasamarTlos 
miaCnia, rom samedicino daxmarebis ararseboba iseTi garemoebebSi, 
rodesac igi saWiro ar aris, TavisTavad konvenciis me-3 muxlis da-
rRvevis tolfasi ar aris.

50. meores mxriv, 2004 wlis 18 noembers samedicino daxmareba moi-
Txova batonma istratim, rodesac mas paraproqtitis mwvave Seteva 
hqonda reqtaluri hemoroiT. igi saavadmyofoSi gadaiyvanes sami 
saaTis Semdeg (ix. zemoT, punqti 18).

51. mxareebisTvis cnobilia, rom b-n istratis es daavadeba daka-
vebamde hqonda. amrigad, misTvis cnobili iyo misi janmrTelobis 
mdgomareobis SesaZlo gauaresebis Sesaxeb. imavdroulad, 2004 wlis 
18 noembers, rodesac mas mwvave Seteva hqonda, igi ver miiRebda ga-
daudebel samedicino daxmarebas, radgan izolatorSi samedicino 
personali ar hyavdaT (ix. zemoT, punqti 48).

52. miuxedavad mTavrobis mtkicebisa, rom gadaudebel SemTxveva-
Si samedicino daxmarebis gaweva xdeba dagvianebis gareSe _ pacien-
tis saswrafo daxmarebis meSveobiT uaxloes saavadmyofoSi gadayva-
niT (ix. zemoT, punqti 43), avadmyofisaTvis aseTi daxmarebis gawevis 
sami saaTiT dagvianebasTan dakavSirebiT mas raime ganmarteba ar 
gaukeTebia. miuxedavad imisa, rom mogvianebiT dadginda, rom Seteva 
Zalian saSiSi xasiaTis ar iyo, avadmyofs am periodis ganmavlobaSi 
hqonda tkivili da igi SeSfoTebul mdgomareobaSi imyofeboda. man 
ar icoda, zustad ra sWirda mas da rodis miiRebda kvalificiur sa-
medicino daxmarebas. 
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53. am TvalsazrisiT sasamarTlo miuTiTebs sarbanis saqmeze mis 
mier gakeTebul daskvnebze (cit. zemoT, punqti 87, saboloo das-
kvna), romlebSic naTqvamia, rom “saswrafo daxmarebis gamoZaxebamde 
ekonomikuri danaSaulisa da korufciis winaaRmdeg brZolis cen-
tris administraciam misi gamoZaxebis nebarTva unda gasces, magram 
am gadawyvetilebis miReba profesiuli samedicino personalis rCe-
vis gareSe Znelia”. saswrafo daxmarebis gamoZaxebis dagvianebidan 
gamomdinare, warmodgenili saqme kidev ufro amyarebs sasamarTlos 
Sexedulebas am sakiTxze.

54. aqedan gamomdinareobs, rom ganmcxadebelma izolatorSi 
ver miiRo drouli samedicino daxmareba da igi misi janmrTelobis 
mdgomareobis gamo aRelvebul mdgomareobaSi imyofeboda.

55. b-ni istrati aseve Cioda gamojanmrTelebis gareSe cixis 
saavadmyofoSi misi gadayvanisa da saavadmyofoSi xelborkilebis 
dadebis gamo. sasamarTlo aRniSnavs, rom ganmcxadebeli patimarTa 
saavadmyofoSi operaciidan oTxi saaTis Semdeg gadaiyvanes, xolo 
gadayvanas orsaaTnaxevari dasWirda (ix. zemoT, punqti 18). igi ase-
ve aRniSnavda, rom aseTi operaciis Semdeg reabilitacias erTi Tve 
sWirdeba da rom eqim ‘m.e.’-is Tanaxmad, romelmac ganmcxadebels 
operacia gaukeTa, mas operaciis Semdeg damoukideblad gadaadgi-
leba ar SeeZlo tkivilisa da sisxldenis saSiSroebis gamo (ix. ze-
moT, punqti 19).

56. aseT pirobebSi, rodesac ganmcxadeblis gaqcevis saSiSroeba 
ar arsebobda, xolo sareabilitacio dro iyo Zalze mokle da mgza-
vrobis dro _ sakmaod xangrZlivi, sasamarTlo ar aris darwmune-
buli, rom ganmcxadeblis SesaZlo gaqcevas SeeZlo gadaewona misi 
gamojanmrTelebis uzrunvelyofis aSkara aucilebloba.

57. sasamarTlo aRniSnavs, rom mTavrobas raime axsna-ganmarteba 
ganmcxadeblisTvis xelborkilebis dadebis aucileblobasTan daka-
vSirebiT ar warmoudgenia, garda imisa, rom operaciis mimdinareobi-
sas mas xelborkilebi ar ekeTa. udavoa, rom ganmcxadeblis janmrTe-
lobis mdgomareoba (rogorc operaciamde, ise mis Semdeg) misi mimal-
vis an misi mxridan raime Zaladobis gamovlenis saSiSroebas aSkarad 
gamoricxavda, rogorc es zemoT, 54-e punqtSia miTiTebuli. aseve ar 
arsebobs raime informacia, rom igi adre Zaladobriv qmedebebSi iyo 
SemCneuli. aseT garemoebebSi da im faqtis fonze, rom izolatoris 
ori oficeri ganmcxadebels palataSi darajobda, gaTbobis bata-
reaze misi xelborkilebiT mibma usafrTxoebis zomebis arapropor-
ciuli iyo, riTac ganmcxadebeli gaumarTlebel damcirebas daeqve-
mdebara, imis miuxedavad, es ganzrax Caidines Tu ara (SedarebisTvis, 
muiseli safrangeTis winaaRmdeg, #67263/01, §47, ECHR 2002‑IX; henafi 
safrangeTis winaaRmdeg, # 65436/01, §52, ECHR 2003‑XI).

58. sasamarTlos miaCnia, rom is faqtebi, rom gadaudebel SemTx-
vevaSi ganmcxadebels drouli samedicino daxmareba ar aRmouCines, 
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saTanado reabilitaciamde igi gadayvanil iqna sxva saavadmyofoSi, 
xolo saavadmyofoSi yofnisas igi Tavs grZnobda damcirebulad 
xelborkilebis gamo _ araadamianuri da Rirsebis Semlaxveli mo-
pyrobis tolfasia konvenciis me-3 muxlis mniSvnelobiT (ix. kudtas 
sqme. cit. zemoT, §94; fabrtusi latviis winaaRmdeg, cit. zemoT. 51; 
nevmerJicki ukrainis winaaRmdeg, #54825/00, §106, 2005 wlis 5 aprili). 

59. Sesabamisad, b-ni istratis mimarT dairRva konvenciis me-3 
muxli. igive muxli izolatorSi samedicino momsaxurebis ararse-
bobis gamo ar darRveula b-ni burkovsCis da b-ni lutkanis mimarT.

2. ganmcxadebelTa pirobebi iusticiis saministros sapyro-
bileSi

a. ganmcxadeblebi

60. ganmcxadeblebi Ciodnen, rom iusticiis saministros 
sapyrobileSi arsebuli pirobebi iyo araadaminuri da Rirsebis  
Semlaxveli (ix. zemoT, punqti 20).

61. kerZod, isini Ciodnen saknebis gadatvirTulobis gamo, sadac 10 
m2 farTobis sakanSi 4-6 adamiani iyo ganTavsebuli (amrigad, erT ada-
mianze daaxloebiT 1,6-dan 2,5-mde m2 modioda). batoni istratis sakanSi 
periodulad meSvide patimaric SehyavdaT da mas iatakze eZina. ganmcxa-
debelTa advokatis mier daxazuli saknis sqemis mixedviT, misi farTo-
bis umetesi nawili naris tipis sam sawols, tualetsa da magidas ekava, 
xolo saknis SuaSi Zalze mcire Tavisufali farTobi iyo darCenili.

62. skamebis uqonlobis gamo patimrebi iZulebuli iyvnen fex-
ze mdgomT eWamaT. b-ni lutkanis sakanSi magida tualetis gverdiT 
idga. tualets baki ar hqonda. Slangs iyenebdnen rogorc tualetis 
Casarecxad, ise xelebis dasabanad da saWmlis mosamzadeblad. RamiT 
wyali ar modioda, ris gamoc patimrebi cdilobdnen tualetiT ar 
esargeblaT, raTa Tavidan aecilebinaT sakanSi arasasiamovno suni.

63. saknis fanjara samfena, sxvadasxva zomis liTonis badiT iyo 
dafaruli, romelic mzis Suqs praqtikulad faravda. ventilacias 
ar rTavdnen. zamTris periodSi sakanSi Zalian cioda (12ºC). Suqs 
dRis ganmavlobaSi mxolod ramdenime saaTiT rTavdnen, ris gamoc 
saWmlis momzadeba Wirda. patimrebs Sxapis miRebis ufleba mxolod 
or kviraSi erTxel hqondaT.

64. cixeebSi samedicino momsaxurebis arasakamrisi dafinansebis 
gamo (yvela cixisTvis 64 000 evro weliwadSi) samedicino daxmare-
ba arasaxarbielo iyo. qveSagebeli da TeTreuli mxolod patimarTa 
25% hyofnida, xolo maTi umravlesoba gacveTili iyo. cixis admi-
nistracia patimrebs arc tanisamoss da arc fexsacmels ar aZlevda.
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65. kerZebi cudi xarisxis iyo; biujetidan erTi patimris kveba-
ze dRiurad 0.28 evro iyo gamoyofili, anu, xelisuflebis Sefase-
biT, minimaluris 30%. xorcis, Tevzis da rZis produqtebs mxolod 
im patimrebs aZlevdnen, romelTaTvisac es aucilebeli iyo, xolo 
danarCenebs _ “arsebuli resursebis Sesabamisad”, rogorc es ius-
ticiis saminsitros moxsenebaSia dadasturebuli.

66. ganmcxadeblebi daeyrdnen sasamarTlos daskvnebs me-3 muxlis 
darRvevasTan dakavSirebiT saqmeze ostrovari moldovas winaaRmdeg 
(#35207/03, 2005 wlis 13 seqtemberi), romelic exeboda patimrobis pi-
robebs imave sapyrobileSi, romelsac warmodgenil saqmeSi uCivian. 
isini aseve daeyrdnen wamebis aRkveTis komitetis 1998, 2001 da 2004 
wlis moxsenebebSi gakeTebul daskvnebs am dawesebulebis Sesaxeb, 
agreTve sxvadasxva Sidasaxelmwifo moxsenebebs (ix. zemoT, punqti 28).

b. mTavroba

67. mTavrobam ganacxada, rom izolatorSi patimrobis pirobe-
bi misaRebi iyo: TiToeul sakanSi Sedioda dRis Suqi, iyo sakmarisi 
ventilacia, wylis onkani da tualeti (romelic tixriT iyo gamo-
yofili), aseve gaTbobis sistema. patimrebs ufleba hqondaT gamoe-
yenebinaT sakuTari televizori da radiomimRebi, xeli miuwvdebo-
daT sportul inventarze da dReSi erTi saaTi seirnobdnen sufTa 
haerze. sakvebs patimrebs aZlevdnen maTi saWiroebis mixedviT, mTa-
vrobis mier dadgenili doneebis Sesabamisad, xorcisa da Tevzis 
CaTvliT “xelmisawvdomobis farglebSi”. maT SeeZloT sakvebisa 
da piradi higienis nivTebis SeZena (TveSi 12 evros farglebSi) da 
amanaTis miReba TveSi erTxel. garda amisa, izolatoris xelmZRva-
nelobas raime ganzraxva ar hqonia patimrebi daqvemdebarebodnen 
araadamianur an Rirsebis Semlaxvel mopyrobas da mudmivad cdi-
lobda gaeumjobesebina maTi patimrobis pirobebi. am mizniT mi-
Rebul iqna mravali dadgenileba da samoqmedo gegmebi (ix. zemoT, 
punqti 27).

g. sasamarTlos Sefaseba

68. sasamarTlo aRniSnavs, rom iusticiis saminsitros sapatimro 
centrSi patimrobis pirobebi ganxilulia wamebis aRkveTis komite-
tis 1998, 2001 da 2004 wlebis moxsenebebSi da TiToeul maTganSi se-
riozuli xarvezebia dafiqsirebuli, Tumca miTiTebulia garkveul 
saremonto samuSaoebze, romlebic ZiriTadad TviT patimrebis an 
saqvelmoqmedo organziaciebis mier iyo dafinansebuli (ix. zemoT, 
punqti 29). am dakvnebs amyarebs Sidasaxelmwifo organoebis mier 
momzadebuli moxsenebebi (ix. zemoT, punqti 28).
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69. sasamarTlo ar gamoricxavs, rom wamebis aRkveTis komitetis 
bolo vizitidan (2004 wlis seqtemberi) ganmcxadebelTa dapatimre-
bamde (2—5 wlis Tebervali-marti) SesaZloa adgili hqonda patimar-
Ta pirobebis gaumjobesebas, magram mTavrobas aseTi gaumjobesebis 
Sesaxeb raime mtkicebuleba ar warmoudgenia.

70. sasamarTlo aRniSnavs, rom ganmcxadebelTa zogierTi saCi-
vris (ventilaciis gamorTva, eleqtroenergiisa da wylis miwode-
bis perioduli Sewyveta, saknebSi dabali temperatura) gadamowme-
ba SeuZlebelia, radgan mTavroba maT ar aRiarebs, xolo realuri 
suraTis damamtkicebeli sxva sabuTi ar arsebobs. Tumca sxva saCi-
vrebi Tanxvdeba wamebis aRkveTis komitetis daskvnebs, romlebsac 
sasamarTlo aTvlis wertilad aiRebs da maT Seadarebs nebismier 
mtkicebulebas, romelsac mTavroba maT sapirispirod warmoad-
gens. kerZod, sasamarTlo aRniSnavs, rom wamebis aRkveTis komite-
tis bolo moxsenebaSi dadasturebulia “Zalze maRali, praqtiku-
lad autaneli” gadatvirTuloba, rodesac TiToeul patimarze 
saSualod 2 kv.m modis (ix. zemoT, punqti 29). es emTxveva ganmcxade-
belTa saCivars, rom maT saknebSi TiToeul patimarze 1,6 da 2,5 kv.m 
modioda. garda amisa, ganmcxadebelTa saCivari sakvebis xarisxisa 
da raodenobis Sesaxeb aseve emTxveva wamebis aRkveTis komitetis 
daskvnebs, romlebSic naTqvamia, rom “kerZebi aris zizRis momgvre-
li da praqtikulad sakvebad uvargisi” da maTSi aris mRrRnelebi 
da mwerebi. ganmcxadeblebma TavianTi saCivrebi gaamyares Sida-
saxelmwifo organoebis moxsenebebze miTiTebiT (ix. zemoT, punqti 
28), romlebic, inter alia, adasturebs rogorc cixeebis gadatvir-
Tulobas, ise arasakmaris dafinansebas, rac niSnavs, rom sakvebis 
mxolod SezRuduli raodenobis uzrunvelyofa iyo SesaZlebe-
li. zemoxsenebul Sidasaxelmwifo moxsenebebi aseve adasturebs 
qveSagebisa da TeTreulis simcires, romelTa umravlesoba sru-
liad Seusabamoa cveTis gamo. mTavrobas komentari ar gaukeTebia 
ganmcxadebelTa saCivarze, romelSic isini miuTiTebdnen saknis 
fanjrebze damagrebul samfenovan rkinis gisosebze, romlebic 
xels uSlida bunebrivi Suqis Semosvlas. mTavrobam amasTan daka-
vSirebiT mxolod is ganacxada, rom saknebSi dRis Suqi Sedioda. 
mTavrobas komentari arc saknebSi patimarTa raodenobaze gauke-
Tebia. sasamarTlo aRniSnavs, rom ganmcxadeblebi or Tveze meti 
xnis ganmavlobaSi zemoaRweril pirobebSi yoveldRiurad 23 saaTs  
atarebdnen (ix. zemoT, punqti 67).

71. sasamarTlos miaCnia, rom maTi patimrobis pirobebi #3 sapyro-
bileSi, umravles SemTxvevaSi misi gadatvirTuloba da sakvebis ara-
sakmarisi raodenoba da dabali xarisxi, adekvaturi qveSagebisa da 
TeTreulis uqonloba da Zalze SezRuduli dRis Suqi, aseve arasa-
Tanado sanitariuli pirobebi tolfasia araadamianuri da Rirsebis 
Semlaxveli mopyrobisa konvenciis me-3 muxlis mniSvnelobiT.
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72. Sesabamisad, dairRva konvenciis me-3 muxli samive 
ganmcxadeblis mimarT.

III. konvenciis me-5 muxlis me-3 punqtis savaraudo 
darRveva

73. ganmcxadeblebi Ciodnen, rom dadgenilebebi maTi dapatimre-
bis da patimrobis vadis gagrZelebis Sesaxeb, aseve maTi patimro-
bis pirobebis Seswavlis (habeas corpus) moTxovnebis uaryofasTan 
dakavSirebuli dadgenilebebi ar iyo dafuZnebuli relevantur 
da sakmaris argumentebze. sasamarTloebi ZiriTadad miuTiTebd-
nen kanonis debulebebze da reagireba ar mouxdeniaT dapatimre-
bis safuZvlebTan dakavSirebiT ganmcxadebelTa mier wardgenil 
argumentebze; maT ar warmoadgines detaluri dasabuTeba, Tu ra-
tom iyo nebismieri safuZveli TiToeul saqmeSi kargad argumen-
tirebuli.

74. mTavrobam ganacxada, rom Sidasaxelmwifo sasamarTloebma 
TavianTi dadgenilebebi sakmaod detalurad daasabuTes, radgan 
gonivruli eWvis arseboba sakmarisi iyo gamoZiebis stadiaze pati-
mrobisTvis, xolo braldebulTaTvis maTi danaSaulis damtkicebis 
valdebuleba ar arsebobda. 

75. mTavrobam dasZina, rom ganmcxadebelTa saqmeebis gamoZiebam 
gamoavlina maTi monawileoba ramdenime msgavs danaSaulSi da rom 
isini cdilobdnen zemoqmedeba moexdinaT garkveul mowmeebze, raTa 
maT yalbi Cvenebebi miecaT. garda amisa, zogierTma mowmem ganmcxa-
deblebs garkveuli dokumentebi SesTavaza Tanxis sanacvlod, rac 
amtkicebda, rom es mowmeebi zegavlenas eqvemdebarebodnen.

76. sasamarTlo miuTiTebs, rom “gonivruli eWvis arseboba, rom 
dakavebulma pirma Caidina danaSauli, sine qua non (aucilebeli, 
mTargmnelis SeniSvna) pirobaa patimrobis gagrZelebis kanoniere-
bisaTvis, magram drois garkveuli periodis Semdeg igi sakmarisi 
aRar aris. aseT SemTxvevebSi, sasamarTlom unda daadginos aris Tu 
ara sasamarTlo organoebis mier warmodgenili sxva safuZvlebi 
kvlav ZalaSi Tavisuflebis aRkveTis gasamarTleblad. iq sadac ase-
Ti safuZvlebi aris “relevanturi” da “sakmarisi”, sasamarTlo aseve 
unda darwmundes, Tu ramdenad “gulmodgined” iqceoda kompeten-
turi erovnuli xelisufleba procesebis warmoebisas (ix. labita 
italiis winaaRmdeg [GC], # 26772/95, §153, ECHR 2000‑IV). 

77. sasamarTlo aseve miuTiTebs, rom man daadgina konvenciis 
me-5 muxlis me-3 punqtis darRveva saqmeze sarbani moldovas wi-
naaRmdeg (cit. zemoT, §104). mis winaSe warmodgenili masalis 
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Seswavlis safuZvelze sasamarTlos miaCnia, rom saqmeSi ar aris 
raime elementi, romlis safuZvelzec igi winamdebare saqmeSi 
gansxvavebul daskvnas gaakeTebda. kerZod, sasamarTlo aRniSna-
vs, rom Sidasaxelmwifo sasamarTloebma TavianT dadgenilebebSi 
ar ganixiles ganmcxadebelTa argumentebi, miuxedavad imisa, rom 
sisxlis samarTlis saproceso kodeqsis 176-e muxlis me-3 punqtis 
safuZvelze isini valdebuli iyvnen aseTi faqtorebi ganexilaT 
(ix. zemoT, punqti 24). garda amisa, sisxlis samarTlis saproceso 
kodeqsis 186-e muxlis me-3 punqtis (ix. zemoT, punqti 24) Tanax-
mad, patimrobis gagrZelebis gadawyvetileba miRebuli unda iq-
nes “gamonaklis garemoebebSi”. ganmcxadebelTa patimrobis vadis 
gagrZelebisas arc erT sasamarTlos ar gamouvlenia raime gan-
sakuTrebuli garemoeba, romelic aseT gagrZelebas moiTxovda. 
amasTanave gasakviria, rom sasamarTlom ganmcxadebelTa gaTavi-
suflebis brZaneba mxolod 2005 wlis 29 aprils gamosca, da swo-
red im safuZvlebze dayrdnobiT, romlebzedac isini patimrobis 
dasawyisidanve miuTiTebdnen (ix. zemoT, punqti 16). rogorc Cans, 
es amtkicebs, rom sasamarTloebs am TariRamde ganmcxadebelTa pa-
timrobis gagrZelebis dasabuTebulobisTvis jerovani yuradReba 
ar miuqceviaT.

78. aqedan gamomdinare, dairRva konvenciis me-5 muxlis me-3 punqti.

IV. konvenciis me-5 muxlis me-4 punqtis savaraudo 
darRveva

79. ganmcxadeblebi Ciodnen sapyrobilis xelmZRvanelobis  
mxridan maTi advokatebTan komunikaciis uflebaSi Carevis gamo.

1. mxareTa argumentebi

80. ganmcxadeblebi amtkicebdnen, rom TavianT advokatebTan sau-
brisas maT erTmaneTisagan SuSis tixari hyofda, romelsac xvrele-
bi hqonda datanebuli da cudi akustikis gamo yvirili uxdebodaT, 
rac dawesebulebis muSakebis an sxva patimarTa mier maTi saubrebis 
mosmenis saSiSroebas qmnida. isini acxadebdnen, rom aseTi Sexvedre-
bis dros maT esmodaT sxva patimarTa da maTi advokatebis saubre-
bi, rac kidev ufro zRudavda maTi saubris Sinaarss da Sesabamisad 
Zalze amcirebda maTi dacvis qmediTobas. sxva patimrisgan maT ase-
ve Seityves, rom mas mosTxoves xelmZRvanelobisTvis gadaeca mis 
advokatTan saubris Sinaarsi. mTavrobas es gancxadeba ar gaupro-
testebia. 2005 wlis Tebervlamde, anu sxva sapyrobileSi gadayvana-
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mde, maT sakuTar advokatebTan Tavisuflad saubari ar SeeZloT, 
xolo iq advokatebma SeZles kargad moemzadebinaT dacvis saqme, ris 
Sedegadac 2005 wlis aprilSi ganmcxadeblebi gaaTavisufles. 

81. ganmcxadeblebma warmoadgines moldovas advokatTa kole-
giis dadgenilebis asli 2004 wlis 1-3 dekembers gaficvis organize-
bis Sesaxeb, sadac isini uars ambobdnen daswrebodnen nebismier pro-
cess, romelic exeboda izolatorSi myof braldebulTa saqmeebs, 
vidre administracia advokatebisTvis ar uzrunvelyofda klien-
tebTan konfidencialuri Sexvedrebis Sesaferis oTaxs (ix. zemoT, 
punqti 25). ganmcxadeblebi aRniSnavdnen, rom advokatebi eWvobdnen, 
rom izolatorSi maT klientebTan Sexvedrebis saubrebi ismineboda 
da aseTi gziT mopovebuli informacia SeiZleboda maTi klientebis 
winaaRmdeg gamoeyenebinaT.

82. mTavrobam ganacxada, rom TavianT Tavdapirvel ganacxadebSi 
ganmcxadeblebi me-8 muxlis safuZvelze Ciodnen mxolod advoka-
tebTan komunikaciis uflebaSi savaraudo Carevis gamo da sarbanis 
saqmeze miRebuli gadawyvetilebis fonze sasamarTlos sTxovdnen, 
sakiTxi konvenciis mxolod me-5 muxlis me-4 punqtis safuZvelze  
ganexila. 

83. is aseve acxadebda, rom Sidasaxelmwifo kanoni uzrunvelyof-
da advokatisa da klientis konfidencialuri Sexvedrebis uflebas, 
maTi raodenobisa da xangrZlivobis yovelgvari SezRudvis gareSe 
(ganmcxadeblebma es ufleba mravaljer gamoiyenes), agreTve uzrun-
velyofda ganmcxadebelTa da maTi advokatebis usafrTxoebas. da-
naSaulTa saSiSi xasiaTidan gamomdinare, romlebzedac muSaobs eko-
nomikuri danaSaulisa da kiSiniovis korufciis winaaRmdeg brZolis 
centri, mis izolators unda hqonoda advokatisa da klientis Sexve-
drebis oTaxi, sadac isini erTmaneTisagan gayofili iqnebodnen xvre-
lebiani SuSis tixriT, raTa maT normaluri saubris SesaZlebloba 
miscemodaT. garda amisa, advokatsa da klents Soris fizikuri barie-
ris ararseboba advokats dokumentebis gayalbebis saSualebas misce-
mda, magaliTad, dokumentebze misi klientis xelmoweris saSualebiT. 
mTavroba xazs usvamda, rom Sexvedrebis oTaxSi arasdros ar yofila 
damontaJebuli raime sasmeni an Camweri mowyobiloba, rasac adastu-
rebs ekonomikuri danaSaulisa da korufciis winaaRmdeg brZolis 
centridan warmodgenili suraTebi da videomasala. 

84. isini daeyrdnen sasamarTlos gadawyvetilebas sarbanis saq-
meze (cit. zemoT, §131), aseve kiSiniovis saolqo sasamarTlos 2004 
wlis 3 dekembris dadgenilebas msgavsi saCivris pasuxad (sarbanis 
saqme, cit. zemoT, §127). garda amisa, iusticiis saministros sapyro-
bileSi maTi gadayvanis Semdeg ganmcxadeblebs TavianT advokateb-
Tan Tavisufali komunikaciis saSualeba hqondaT, radgan iq, Sexve-
drebis oTaxSi, SuSis tixrebi ar iyo.
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2. sasamarTlos Sefaseba

85. am saCivris konvenciis me-5 muxlis me-4 punqtis safuZvelze 
ganxilvis winaaRmdeg mTavrobis mier gamoTqmul protestTan daka-
vSirebiT sasamarTlo imeorebs, rom mas SeuZlia saqmesTan dakavSi-
rebul faqtebs kvalificiuri daxasiaTeba misces kanonis konteqst-
Si (ix. zemoT, punqti 34). vinaidan ganmcxadebelTa saCivris arsi exe-
boda SuSis tixars advokatisa da klientis Sexvedris oTaxSi, sadac 
maT ar SeeZloT konfidencialurad ganexilaT maTi Tavisuflebis 
uflebasTan dakavSirebuli procesis sakiTxebi, sasamarTlos miaC-
nia, rom am SemTxvevaSi ufro Sesabamisia me-5 muxlis me-4 punqti.

86. saqmeze _ reinprexti avstriis winaaRmdeg, #67175/01, §31, ECHR 
2005-... sasamarTlom Seajama misi precedentuli samarTlidan war-
moSobili principebi me-5 muxlis me-4 punqtis Sesaxeb: 

“(a) konvenciis me-5 muxlis me-4 punqti dakavebul da dapatimrebul 
pirs uflebas aZlevs daiwyos sasamarTlo procesi, romelic ganixilavs 
procedurul da arsebiT pirobebs, romlebic, konvenciis terminebiT, au-
cilebelia maTi Tavisuflebis aRkveTis “marTlzomierebisTvis” (ix. sxva 
mraval saqmeTa Soris, brogani da sxvebi gaerTianebuli samefos winaaR-
mdeg, 1988 wlis 29 noembris gadawyvetileba, serias A #145‑B, gv. 34-35, §65).

(b) miuxedavad imisa, rom yovelTvis aucilebeli ar aris me-5 muxlis 
me-4 punqtiT gaTvaliswinebul proceduras Tan sdevdes sisxlis samarT-
lis an samoqalaqo procesebisaTvis konvenciis me-6 muxliT moTxovni-
li garantiebi, mas uciloblad unda hqondes sasamarTlos buneba da 
mocemuli Tavisuflebis aRkveTis saxisTvis saTanado garantiebs unda 
uzrunvelyofdes (ix., magaliTad, asenovi da sxvebi bulgareTis winaaR-
mdeg, 1998 wlis 28 oqtomberi, Reports of Judgments and Decisions 1998‑VIII, gv. 
3302, §162, da vtoCi poloneTis winaaRmdeg, #27785/95, 125, ECHR 2000‑XI, 
orive saqmeSi miTiTebulia saqmeze megieri germaniis winaaRmdeg, 1992 
wlis 12 maisis gadawyvetileba, serias A #237‑A, gv. 11, §22).

(c) procesi unda icavdes SejibrebiTobis princips da igi yovelTvis unda 
uzrunvelyofdes mxareebs Soris “iaraRTa Tanasworobas” (ix. lami belgiis 
winaaRmdeg, 1989 wlis 30 marti, serias A #151, §29). im SemTxvevaSi, rodesac pi-
ris dapatimreba xvdeba me-5 muxlis 1-li punqtis (c) qvepunqtis farglebSi, 
moiTxoveba sasamarTlo ganxilva (ix. nikolova bulgareTis winaaRmdeg [GC], 
#31195/96, §58, ECHR 1999‑II; asenovi da sxvebi, cit. zemoT, §162, miTiTebebi sa-
qmeze Sieseri Sveicariis winaaRmdeg, 1979 wlis 4 dekembris gadawyvetileba, 
serias A #34, gv. 13, §§30-31; sanCez-reise Sveicariis winaaRmdeg, 1986 wlis 21 
oqtombris gadawyvetileba, serias A #107, gv. 19, §51; da kampanisi saberZneTis 
winaaRmdeg, 1995 wlis 13 ivlisis gadawyvetileba, serias A #318‑B, gv. 45, §47).

(d) garda amisa, me-5 muxlis me-4 punqti moiTxovs, rom winaswar pa-
timrobaSi myof pirs ufleba aqvs misi patimrobis sakiTxi drois goni-
vrul intervalebSi ganxiluli iqnes sasamarTlos mier misi patimrobis 
marTlzomierebis sakiTxis dadgenis mizniT (ix. asenovi da sxvebi, cit. 
zemoT, gv. 3302, §162, miTiTeba saqmeze beziCeri italiis winaaRmdeg, 1989 
wlis 25 oqtombris gadawyvetileba, serias A #164, gv. 10-11, §§20-21).”
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87. aRiarebul iqna, rom me-6 muxli SeiZleba garkveulwilad ga-
moyenebuli iqnes winaswari patimrobis etapze (ix. magaliTad, im-
brioscia Sveicariis winaaRmdeg, 1993 wlis 24 noembris gadawyve-
tileba, seria A #275, gv. 13, §36, da jon murei gaerTianebuli same-
fos winaaRmdeg, 1996 wlis 8 Tebervlis gadawyvetileba, moxsene-
bebi, 1996-I, gv. 54, §62), romlis ganmavlobaSic Cveulebriv adgili 
aqvs winaswari patimrobis marTlzomierebis ganxilvas. Tumca es 
gamoyeneba garkveuli aspeqtebiTaa SezRuduli.

miCneulia, rom me-6 muxliT uzrunvelyofili garantiebi, 
romlebic exeba advokatze xelmisawvdomobas, aseve SeiZleba gamo-
yenebuli iqnes habeas corpus procesebSi (ix., magaliTad, uinTerverpi 
niderlandebis winaaRmdeg, 1979 wlis 24 oqtombris gadawyvetile-
ba, seria A #33, §60). saqmeSi buamari belgiis winaaRmdeg (1988 wlis 29 
Tebervlis gadawyvetileba, seria A #129, §60), sasamarTlom daadgina, 
rom mniSvnelovania ara mxolod is, rom individualur pirs misi sa-
qmis ganxilvis saSualeba hqondes, aramed isic, rom man miiRos misi 
advokatisagan efeqtiani daxmareba.

88. am saqmeSi sasamarTlos amocanaa daadginos, hqondaT Tu ara 
ganmcxadeblebs maTi advokatebisagan efeqtiani daxmarebis miRebis 
saSualeba, romelic am moTxovnebs daakmayofilebda. 

89. advokatis mier misi klientis interesebis efeqtiani warmodge-
nis erT-erTi ZiriTadi elementi maT Soris informaciis gacvlis sai-
dumloebis dacvis principia. es ufleba xels uwyobs klentsa da ad-
vokats Soris gulaxdil da patiosan urTierTobas. sasamarTlo ixse-
nebs, rom man adre ukve daadgina, rom piris advokatTan komunikaciis 
konfidencialoba konvenciiTaa daculi, rogorc piris dacvis erT-
erTi mniSvnelovani meqanizmi (ix. magaliTad, kempbeli gaerTianebu-
li samefos winaaRmdeg, 1992 wlis 25 martis gadawyvetileba, seria A 
#233, §46 da rekomendacia Rec(2006)2 (ix. zemoT, punqti 31)).

90. bunebrivia, rom Tu advokats saSualeba ar hqonda, Tavisi 
klientisTvis gadaeca an misgan mieRo konfidencialuri instruq-
ciebi TvalTvalis gareSe, misi daxmareba praqtikulad usargeblo 
iqneboda, maSin, roca konvencia mowodebulia daicvas uflebebi, 
romlebic aris praqtikuli da Sedegiani (ix., inter alia, artiko italiis 
winaaRmdeg, 1980 wlis 13 maisis gadawyvetileba, seria A #37, gv. 16, §33).

91. sasamarTlos miaCnia, rom advokatisa da klientis uflebaSi 
Careva, da, amrigad, dapatimrebuli piris dacvis uflebaSi Careva, 
aucilebeli ar aris ganxorcieldes faqtobrivi mosmeniT an miyu-
radebiT. sasamarTlos azriT, gonivrul safuZvlebze dayrdnobili 
realuri rwmena, rom maTi saubari ismineboda, SeiZleba sakmarisi aR-
moCndes advokatis daxmarebis efeqtianobis SesazRudad. aseTi rwmena 
udaod SeuSlis xels advokatisa da klientis Tavisufal diskusias da 
zians miayenebs piris uflebas gaasaCivros misi dapatimrebis marTlzo-
miereba. 
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92. aqedan gamomdinare, sasamarTlom aucileblad unda daadgi-
nos, hqondaT Tu ara ganmcxadeblebsa da maT advokatebs gonivrul 
safuZvlebze dayrdnobili realuri rwmena, rom maTi saubari eko-
nomikuri danaSaulisa da korufciis winaaRmdeg brZolis centris 
advokatisa da klientis Sexvedris oTaxSi konfidencialuri ar 
iyo. ganmcxadebelTa mosazrebebidan Cans, rom maTi SiSi saubrebis 
mosmenasTan dakavSirebiT ar iyo realur safuZvels moklebuli. 
sasamarTlo aseve ganixilavs, eqneboda Tu ara mosmenis an miyura-
debis SiSi ekonomikuri danaSaulisa da korufciis winaaRmdeg br-
Zolis centris advokatisa da klientis Sexvedris oTaxSi obieqtur, 
samarTlian da informirebul damkvirvebels.

93. sasamarTlo aRniSnavs, rom ekonomikuri danaSaulisa da koru-
fciis winaaRmdeg brZolis centris advokatisa da klientis Sexvedris 
oTaxSi konfidencialobis savaraudo xarvezi moldovas advokatTa 
mTeli korpusis seriozul SeSfoTebas iwvevda xangrZlivi drois gan-
mavlobaSi, rasac moldovas advokatTa kolegiis gaficva mohyva (ix. 
zemoT, punqti 25). ekonomikuri danaSaulisa da korufciis winaaRmdeg 
brZolis centris administraciam advokatTa kolegias SuSis tixris Se-
mowmebaze uari uTxra (ix. zemoT, punqti 26), romelSic, am ukanasknelTa 
varaudiT, sasmeni mowyobiloba iyo damontaJebuli. am uariT, rogorc 
Cans, advokatTa eWvi kidev ufro gamyarda. es SeSfoTeba da advokatTa 
kolegiis protesi, sasamarTlos azriT, sakamarisia obieqturi damkvir-
veblisTvis eWvi gauCndes konfidencialobasTan dakavSirebiT.

94. ganmcxadebelTa miTiTeba, rom maT esmodaT sxva patimarTa da 
maT advokatTa Soris mimdinare saubari (ix. zemoT, punqti 80) ver 
adasturebs im faqts, rom ekonomikuri danaSaulisa da korufciis 
winaaRmdeg brZolis centris advokatisa da klientis Sexvedris 
oTaxSi xdeboda miyuradeba. Tumca advokatTa kolegiis zogadi SeS-
foTebis fonze aseTi varaudi SesaZloa sakmarisi aRmoCndes obieq-
turi damkvirveblis eWvebis gasamyareblad. 

95. Sesabamisad, sasamarTlo askvnis, rom ganmcxadeblebsa da maT ad-
vokatebs sakmao safuZvlebi hqondaT erwmunaT, rom ekonomikuri da-
naSaulisa da korufciis winaaRmdeg brZolis centris advokatisa da 
klientis Sexvedris oTaxSi maTi saubrebi konfidencialuri ar iyo. 

96. garda amisa, mTavrobis gancxadebis sawinaaRmdegod, rom gan-
mcxadeblebsa da maT advokatebs advilad SeeZloT gaecvalaT doku-
mentebi, sasamarTlo aRniSnavs, rom mTavrobis mier warmodgenili 
suraTebi (ix. zemoT, punqtebi 21 da 83) uCvenebs, rom es ase ar iyo, 
radgan SuSis tixars raime Wrili ar hqonda. es, sasamarTlos azriT, 
kidev ufro arTulebda advokatTa amocanas. 

97. sasamarTlo miuTiTebs, rom saqmeSi sarbani moldovas winaaR-
mdeg, romelic ganxilul iqna konvenciis me-8 muxlis safuZvelze, 
man ukuagdo msgavsi saCivari, radgan ganmcxadebelma ver warmoadgi-
na misi saCivris gamamyarebeli mtkicebuleba. amasTanave, sasamarT-
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lom miiCnia, rom ganmcxadebelsa da mis advokats Soris urTierTo-
bis barierebi xels ver SeuSlida Sidasaxelmwifo organoebSi misi 
efeqtiani dacvis warmodgenas. Tumca, mis xelT arsebuli damate-
biTi informaciis gaTvaliswinebiT, kerZod, SuSis tixriT Seqmni-
li barierisa, romelic realurad uSlida xels konfidencialur 
saubrebsa da dokumentebis gacvlas advokatebsa da maT klientebs 
Soris ekonomikuri danaSaulisa da korufciis winaaRmdeg brZolis 
centris izolatorSi, sasamarTlo axla darwmunebulia, rom SuSis 
tixris arseboba dabrkolebas uqmnis dacvis uflebas.

98. mTavroba miuTiTebda saqmeze kroCeri da moleri Sveicariis 
winaaRmdeg, sadac advokatsa da klients Soris arsebuli SuSis 
tixari ar iqna miCneuli konfidencialuri komunikaciis uflebis 
darRvevad. sasamarTlo miuTiTebs, rom kroCeris da moleris saq-
meSi ganmcxadeblebs brali edebodaT gansakuTrebiT Zaladobriv 
qmedebebSi da isini saSiS damnaSaveebad iTvlebodnen. winamdebare 
saqmeSi ganmcxadeblebi adre nasamarTlevi ar arian da maT mimarT 
sisxlissamarTlebrivi devna daiwyo araZaladobrivi danaSaulis-
Tvis. garda amisa, rogorc Cans, ekonomikuri danaSaulisa da koru-
fciis winaaRmdeg brZolis centris izolatorSi patimarTa piro-
vnuli TvisebebisTvis raime yuradReba ar miuqceviaT. SuSis tixari 
iyo saerTo barieri, romelic izolatorSi yelaze axdenda zemoqme-
debas, patimarTa piradi garemoebebis miuxedavad.

99. mTavrobis mier miTiTebuli usafrTxoebis miznebi damajere-
beli ar aris, radgan saqmis masalebSi usafrTxoebis riskze araferi 
miuTiTebs. garda amisa, gamonaklis SemTxvevebSi, sadac advokatisa 
da klientis Sexvedrebze zedamxedveloba SeiZleba gamarTlebuli 
iqnes, aseTi miznebisTvis savsebiT sakmarisi iqneboda vizualuri 
TvalTvali. 

100. zemoaRniSnulis fonze sasamarTlos miaCnia, rom ganmcxade-
belTa mier TavianT advokatebTan maT dacvasTan uSualod dakavSi-
rebuli sakiTxebis ganxilvis winaSe arsebulma dabrkolebebma da 
maTi patimrobis gasaCivrebasTan dakavSirebulma problemebma ze-
moqmedeba moaxdina dacvis uflebaze.

101. Sesabamisad, dairRva konvenciis me-5 muxlis me-4 punqti. 

V. konvenciis 41-e muxlis gamoyeneba

102. konvenciis 41-e muxli adgens:

“Tu sasamarTlo daadgens, rom dairRva konvencia da misi oqmebi, 
xolo Sesabamisi maRali xelSemkvreli mxaris Sidasaxelmwifoebrivi 
samarTali darRvevis mxolod nawilobrivi gamosworebis SesaZleblo-
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bas iZleva, saWiroebis SemTxvevaSi, sasamarTlo dazaralebul mxares 
samarTlian dakmayofilebas miakuTvnebs.”

aA. ziani

103. ganmcxadeblebi aramaterialuri zianis kompensaciisTvis 
iTxovdnen: b-ni istrati – 11 000 evros, b-ni burkovsCi da b-ni lu-
tkani _ 8000 evros TiToeuli. isini miuTiTebdnen sasamarTlos 
precedentul samarTalze da aRniSnavdnen, rom igive raodenobis 
Tanxa sasamarTlos manamde mikuTvnebuli hqonda konvenciis me-3 da 
me-5 muxlis darRvevebisTvis.

104. mTavroba ar daeTanxma ganmcxadebelTa mier moTxovnil 
Tanxas; sasamarTlos precedentuli samarTlis fonze man es Tanxa 
gadaWarbebulad miiCnia. mTavroba aRniSnavda, rom ganmcxadebel-
Ta mier miTiTebuli precedentuli samarTali exeboda situacie-
bs, romlebsac araferi hqonda saerTo maT saqmesTan dakavSire-
buli savaraudo darRvevebis bunebasTan da simZimesTan ganmcxa-
deblebze moxdenili zemoqmedebisa da saxelmwifo organoebis 
damokidebulebis TvalsazrisiT.

105. sasamarTlos miaCnia, rom ganmcxadeblebi udavod iyvnen 
aRelvebulebi da ganicdidnen garkveul tanjvas, gansakuTrebiT 
imitom, rom sasamarTloebma maTi dapatimrebis Sesaxeb brZaneba 
saTanado da sakmarisi dasabuTebis gareSe gamosces, xolo Semdeg, 
2005 wlis 23 Tebervlidan 29 aprilamde, xelisuflebas neba darTes, 
isini araadamianur da Rirsebis Semlaxvel pirobebSi yofiliyvnen 
patimrobaSi. garda amisa, gansakuTrebiT dazaralda b-ni lutka-
ni, radgan mas saSualeba ar hqonda, enaxa Tavisi meuRle da axal-
dabadebuli Svili, xolo b-ni istrati itanjeboda tkivilebisa da 
mRelvarebisagan, radgan igi xelisuflebam gadaudebel situaciaSi 
drouli samedicino daxmarebiT ver uzrunvelyo. igi aseve daamci-
res saavadmyofoSi da mis janmrTelobas seriozuli safrTxe daemu-
qra, radgan operaciidan mokle xanSi kvlav sapatimro dawesebule-
baSi daabrunes.

106. zemoaRniSnulis gaTvaliswinebiT da gadawyvetilebis 
samarTlianobis safuZvelze miRebiT, sasamarTlo akuTvnebs 4000 
evros b-n burkovsCis, 5000 evros b-n lutkans da 6000 evros b-n 
istratis, aramaterialuri zianis kompensaciis saxiT.

Bb. xarjebi da gaweuli danaxarjebi

107. ganmcxadeblebi moiTxovdnen 8 140 evros sasamarTlo xarje-
bisTvis. maT warmoadgines saqmis momzadebisTvis daxarjuli saaTe-
bis raodenoba (77 saaTi) da TiToeuli saqmianobisTvis saaTobrivi 
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anazaRaurebis nixri. isini miuTiTebdnen faqtze, rom maT advokatebs 
adamianis uflebaTa sferoSi muSaobis didi gamocdileba hqondaT. 
maT DCamonaTvalSi aseve CarTes swrafi safosto gzavnilebis xarjebi.

108. mTavrobam warmodgenili moTxovna dausabuTeblad miiC-
nia. sasamarTlos precedentuli samarTlis moZiebisTvis 15 saaTis 
daxarjva da ganmcxadeblis mosazrebebis CamoyalibebisaTvis mrava-
li saaTis daxarjva man saeWvod miiCnia. mTavroba dainteresda xar-
jebSi CarTuli gadasaxadebis bunebiTa da farglebiT, radgan man ar 
icoda, Tu ra saxis gadasaxadze uTiTebdnen ganmcxadeblebi.

109. mTavrobam xazgasmiT miuTiTa samive saqmis msgavsebaze da 
maT msgavsebaze sarbanis saqmesTan, romelSic ganmcxadebels igive 
advokati warmoadgenda. Sesabamisad, advokats saqmis momzadebaze 
udavod naklebi dro unda daexarja. mTavrobam sasamarTlos sTxo-
va, ukuegdo ganmcxadebelTa moTxovna xarjebisa da gaweuli da-
naxarjebis anazRaurebasTan dakavSirebiT, rogorc es manmade xde-
boda mTeli rigi saqmeebis SemTxvevaSi.

110. sasamarTlo miuTiTebs, rom imisaTvis, rom 41-e muxlis 
safuZvelze moxdes xarjebis anazRaureba, unda dadgindes, rom igi 
iyo realuri da aucilebeli, xolo maTi odenoba _ dasabuTebuli 
(kroitoru moldovas winaaRmdeg, #18882/02, §35, 2004 wlis 20 ivlisi).

111. am saqmeSi, ganmcxadebelTa mier warmodgenil punqtobriv 
nusxis, ganmcxadebelTa raodenobis da gansaxilvel sakiTxTa rao-
denobisa da sirTulis gaTvaliswinebiT, sasamarTlo yvela ganmcxa-
debels erToblivad akuTvnebs 4000 evros yvela sasamarTlo xar-
jisTvis.

g. sauravi

112. sasamarTlos mizanSewonilad miaCnia, rom sauravi gani-
sazRvros evropis centraluri bankis zRvruli sasesxo ganakveTis 
odenobiT, romelsac unda daematos sami procentuli punqti.

 aRniSnulis safuZvelze sasamarTlo erTxmad

1. acxadebs dasaSvebad ganacxadebs;
2. adgens, rom dairRva konvenciis me-3 muxli batoni istratis mimarT 

arasaTanado samedicino daxmarebisa da misi damcirebis gamo, xolo 
danarCeni ori ganmcxadeblis mimarT es muxli ar darRveula;

3. adgens, rom dairRva konvenciis me-3 muxli TiToeuli ganmcxa-
deblis mimarT #3 sapyrobileSi arsebuli patimrobis pirobe-
bis gamo;

4. adgens, rom dairRva konvenciis me-5 muxlis me-3 punqti Ti-
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Toeuli ganmcxadeblis mimarT maTi dapatimrebis arasakmari-
si dasabuTebis gamo;

5. adgens, rom dairRva me-5 muxlis me-4 punqti TiToeuli ganmcxa-
deblis mimarT, konfidencialur garemoSi advokatebTan ur-
TierTobis uflebaSi Carevis gamo; 

6. adgens,
(a) rom mopasuxe saxelmwifom im dRidan, rodesac gadawyveti-

leba saboloo gaxdeba konvenciis 44-e muxlis me-2 punqtis Sesa-
bamisad, sami Tvis vadaSi unda gadauxados 4000 (oTxi aTasi) evro 
baton burkovsCis, 5000 (xuTi aTasi) evro baton lutkans da 6000 
(eqvsi aTasi) evro baton istratis, konvertirebuli mopasuxe 
saxelmwifos valutaSi angariSsworebis dRes arsebuli kursiT, 
damatebuli nebismieri sagadasaxado begara;

(b) rom zemoaRniSnuli sami Tvis gasvlis Semdeg saboloo an-
gariSsworebamde zemoxsenebul Tanxas sajarimo periodis ganma-
vlobaSi daericxeba ubralo procentebi evropis centraluri 
bankis zRvruli sasesxo ganakveTis toli ganakveTiT, romelsac 
daemateba sami procentuli punqti;

7. uaryofs ganmcxadebelTa danarCen moTxovnebs 
 samarTlian dakmayofilebasTan dakavSirebiT 
Sesrulebulia inglisur enaze da werilobiT gacxadebulia 2007 

wlis 27 marts, sasamarTlos reglamentis 77-e wesis me-2 da me-3 pun-
qtebis Sesabamisad.

 fatoS araCi     nikolas bratza
xristos rozakisi
seqciis mdivani    Tavmjdomare  



kovaCi ukrainis winaaRmdeg

Kovach v. Ukraine
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adamianis uflebaTa evropuli sasamarTlo

mexuTe seqcia

saqme kovaCi ukrainis winaaRmdeg

CASE OF KOVACH v. UKRAINE

(ganacxadi #39424/02)

gadawyvetileba

strasburgi

2008 wlis 7 Tebervali

saboloo

07/05/2008

es gadawyvetileba saboloo gaxdeba konvenciis 44-e muxlis me-2 
punqtiT gaTvaliswinebul SemTxvevebSi. igi SeiZleba daeqvemdeba-

ros redaqciuli xasiaTis Sesworebebs.
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adamianis uflebaTa evropuli sasamarTlo

saqmeze “kovaCi ukrainis winaaRmdeg”,
(Kovach v. Ukraine)
adamianis uflebaTa evropuli sasamarTlos palatam (mexuTe seq-

cia) Semdegi SemadgenlobiT:

per lorenzeni, Tavmjdomare,
karel kovleri,
karel iungvierti,
volodimir butkeviCi,
margarita caca-nikolovska,
havier borego-borego,
renate iaegeri,
mark viligeri, mosamarTleebi,
da klaudia vesterdieki, seqciis mdivani,

moiTaTbira 2008 wlis 15 ianvars da 

imave dRes miiRo Semdegi gadawyvetileba:
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procedura

1. saqme momdinareobs ganacxadidan (#39424/02) ukrainis winaaR-
mdeg, romelic sasamarTloSi Semotanilia adamianis uflebaTa da 
ZiriTad TavisuflebaTa dacvis evropuli konvenciis (“konvencia”) 
34-e muxlis safuZvelze ukrainis moqalaqis, b-ni mikola mikolas Ze 
kovaCis ( “ganmcxadebeli”) mier 2002 wlis 17 oqtombers.

2. ganmcxadebels warmoadgenda q-ni n. petrova, kievSi moRvawe ad-
vokati. ukrainis mTavrobas (“mTavroba”) warmoadgenda misi warmo-
madgeneli, b-ni iuri zaicevi.

3. 2006 wlis 14 Tebervals sasamarTlom gadawyvita mTavrobis-
Tvis Seetyobinebina ganacxadis Sesaxeb. konvenciis 29-e muxlis 
me-3 punqtis safuZvelze man gadawyvita erTdroulad ganexila  
ganacxadis arsebiTi mxare da misi dasaSveboba.
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faqtebi

I. saqmis garemoebebi

1. movlenebi, romelTa safuZvelzedac warmoiSva  
ganmcxadeblis qvemoT mocemuli saCivrebi

4. ganmcxadebeli iyo 2002 wlis 31 martis saparlamento arCevne-
bis kandidati zakarpaties olqis #72 erTmandatian saarCevno olqSi 
(Одномандатний виборчий округ № 72).

5. am olqSi daregistrirebul kandidatTa Soris iyo batoni ‘g’, 
romelsac saqmesTan dakavSirebul dros ekava zakarpaties mxaris 
beregovos raionis saxelmwifo administraciis xelmZRvanelis pos-
ti (Берегівська державна адміністрація Закарпатської області).

6. 2002 wlis 13 da 28 marts adgilobriv ungrulenovan gazeTebSi 
_ berengifo (Bereginfo) da karpati igaz szo (Karpati Igaz Szo) _ gamo-
qveynda Semdegi mimarTva amomrCevlebisadmi:

“Cven mtkiced gvwams, rom nebismierma adamianma, romelic pativs scems 
[baton ‘g’-s] Tavisi mxardaWeriT, kviras SeuZlia sufTa sindisiT gamoxatos 
sakuTari rwmena da ndoba mis mimarT, riTac uzrunvelyofs Cveni qveynis 
SesaZlo saukeTeso momavals. igi erTaderTi kandidatia, romelic pati-
vs scems yoveli Cvenganis interesebs da am interesebis umaRles doneze 
warmodgenisa da dacvis unari Seswevs. es aris kaci, romelic arasodes ar 
uRalatebs Tqvens ndobas da yvelafers gaakeTebs momavalSi amomrCevelTa 
sruli mxardaWeris SesanarCuneblad.”

7. mowodebas Tan axlda mravali xelmowera, maT Soris, q-ni ‘d’-is, 
#72 olqis saarCevno komisiis (Окружна виборча комісія) mdivnis, da amave 
komisiis Tavmjdomaris, b-ni ‘o’-is.

8. 2002 wlis 31 marts Catarda saparlamento arCevnebi. arCevnebis 
dros, damkvirvebelma, romelic baton ‘g’-s warmoadgenda #72 olqis 
me-14 ubanze, Seadgina aqti (акт), sadac igi werda, rom Seeswro ro-
gor agdebda ucnobi piri saarCevno yuTSi erTdroulad ramdenime 
biuletens (misi azriT Svidi biuleteni iqneboda). aqts xels awerda 
ori amomrCeveli. saarCevno kanonis darRvevebTan dakavSirebiT ms-
gavsi aqtebi Seadgines b-ni ‘g’-is damkvirveblebma #45 da #58 ubnebze, 
sadac maT saarCevno yuTSi Sesabamisad xuTi da aTi biuletenis erT-
drouli Cagdeba daafiqsires.

9. kompiuteruli sistemiT Sejamebuli pirveli Sedegebis Sesa-
bamisad, ganmcxadebelma moagrova 33 567 xma, xolo misma ZiriTadma 
oponentma, batonma ‘g’-m, _ 33 524. me-14 saarCevno ubanze saerTo 
1570 biuletenidan ganmcxadebelma miiRo 537 xma, xolo batonma ‘g’-m 
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_ 291. 45-e ubanSi 1244 xmidan 711 xma ganmcxadebelma miiRo, xolo 
372 _ misma oponentma. 58-e ubanze 830 xmidan 475 miiRo ganmcxade-
belma da 219 _ batonma ‘g’-m. 67-e ubanze 1480 xmidan 765 xma ganmcxa-
debelma miiRo, xolo 387 _ ganmcxadeblis oponentma. sabolood, 
zemoaRniSnul oTx saarCevno ubanze ganmcxadebelma miiRo 2488 xma, 
xolo batonma ‘g’-m _ 1269.

10. #72 olqis saarCevno komisiis 2002 wlis 2 aprilis #36 dadgeni-
lebiT, damkvirvebelTa zemoaRniSnuli oqmebis safuZvelze, me-
14, 45-e da 58-e saarCevno ubnebis Sedegebi baTilad gamocxadda im 
safuZvliT, rom adgili hqonda saarCevno kanonis seriozul da-
rRvevebs. aseve dadginda, rom 2002 wlis 1 aprils gamTeniisas, ub-
nebis daxurvisa da daTvlis Semdeg, 67-e ubnis saarCevno komisiis 
wevrebma ukanonod gaxsnes daluquli saarCevno ubani da amoiRes 
kenWisyris Canawerebis originalebi da mravali baTilad cnobili 
biuleteni. momdevno dRes am ubnis saarCevno komisiis Tavmjdoma-
rem es Canawerebi da biuletenebi #72 olqis saarCevno komisiaSi mii-
tana. am moqmedebasTan dakavSirebiT raime ganmarteba ar miuciaT. 
aqedan gamomdinare, aseve baTilad gamocxadda 67-e ubnis Sedegebi. 
imave dRes ganmcxadebelma es dadgenileba centralur saarCevno  
komisiaSi (Центральна виборча комісія, SemdgomSi “cesko”) gaasaCivra. 

11. #72 olqis saarCevno komisiam #37 dadgenilebiT kenWisyris sa-
boloo Sedegebi gamoaqveyna, romlis Tanaxmad ganmcxadebelma 
miiRo 31 079 xma, xolo batonma ‘g’-m _ 32 255. es Sedegebi Seesaba-
meboda kenWisyris zemoaRniSnul pirvel Sedegebs, me-14, 45-e, 58-e 
da 67-e ubnebze miRebuli xmebis gamoklebis Semdeg. Sesabamisad,  
gamocxadda, rom b-ni ‘g’ arCeul iqna parlamentis wevrad am olqidan. 

2. kenWisyris Sedegebis gauqmebis procedura oTx  
saarCevno ubanze

12. 2002 wlis 3 aprils me-14, 45-e, 58-e da 67-e saarCevno ubnebis 
komisiebis Tavmjdomareebma gancxadeba gaugzavnes centraluri 
saarCevno komisiis Tavmjdomares, romelSic miuTiTebdnen, rom 
arc erT oficialur damkvirvebels arCevnebis an xmebis daTvlis 
mimdinareobisas raime darRveva ar daufiqsirebia da rom im damk-
virvebelTa mier warmodgenili dokumentebi, romlebic darRve-
vebze miuTiTebda, Seiqmna biuletenebis daTvlis Semdeg, “romlis  
Sedegebi arc erT kandidats ar gausaCivrebia”.

13. centralurma saarCevno komisiam ganmcxadeblis 2002 wlis 2 apri-
lis saCivris safuZvelze, 2002 wlis 5 aprilis #750 dadgenilebiT gaauqma 
#36 dadgenileba da #72 olqis sarCevno komisias daavala, dasabuTebuli 
dadgenileba mieRo oTx ubanze kenWisyris SedegebTan dakavSirebiT. 
saparlamento arCevnebis Sesaxeb aqtis 70-e ganyofilebis 1-l punqtze 
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miTiTebiT ceskom miiCnia, rom gasaCivrebuli dadgenileba saTanadod 
ar iyo dasabuTebuli da ar arsebobda damajerebeli mtkicebuleba, rom 
adgili oyo darRvevebi an ukanonod Cayrili biuletenebis raodenoba 
TiToeul saarCevno ubanze xmaTa 10 procents aRemateboda.

14. 2002 wlis 6 aprils #72 olqis saarCevno komisiis sxdomaze (cxra 
xmiT oris winaaRmdeg, samma Tavi Seikava) miiRes #40 da #41 dadgenilebebi, 
romelTa safuZvelze me-14, 45-e, 58-e da 67-e ubnebze kenWisyris Sede-
gebi baTilad gamocxadda imave mizezebis gamo, romlebzedac manamde 
miuTiTes. am dadgenilebebSi komisiam aRniSna, rom saparlamento arCe-
vnebis Sesaxeb aqtis 72-e ganyofilebis me-12 punqti iZleva kenWisyris 
Sedegebis gauqmebis saSualebas, Tu “sxva garemoebebi SeuZlebels xdis 
dadgindes amomrCevelTa nebis gamoxatvis Sedegebi”, im garemoebebTan 
erTad, romlebic aqtis 70-e ganyofilebaSia CamoTvlili. komisiam ase-
ve miuTiTa, rom, vinaidan 72-e ganyofilebaSi es “sxva garemoebebi” Ca-
moTvlili ar aris, sakiTxis gadawyveta mis eqskluziur kompetenciaSi 
eqceva. da bolos, #72 olqis saarCevno komisiam daaskvna, rom mis mier 
dadgenili darRvevebi da damkvirvebelTa mier aRniSnuli darRvevebi 
SeiZleboda miCneuliyo “sxva garemoebebad”, romlebic amomrCevelTa 
nebis gamoxatvis Sedegebis dadgenas SeuZlebels xdida. 

15. 2002 wlis 9 aprils ganmcxadebelma saCivari Seitana 2002 wlis 
6 aprilis #40 da #41 dadgenilebebis gauqmebis Sesaxeb. igi acxadebda, 
rom #72 olqis saarCevno komisiam ar daicva ceskos instruqcia, ro-
melic man am ukanasknelis 2002 wlis 5 aprilis dadgenilebiT miiRo 
da romelic saTanado safuZvlebis wardgenas iTxovda. 

16. 2002 wlis 12 aprilis #858 dadgenilebiT centralurma saar-
Cevno komisiam ar daakmayofila ganmcxadeblis 2002 wlis 9 apri-
lis saCivari im safuZvliT, rom, saparlamento arCevnebis Sesaxeb 
aqtis 72-e ganyofilebis Tanaxmad, xmebis baTilad gamocxadebis 
gamomwvevi “sxva garemoebebis” dadgenis amocana saolqo saarCevno 
komisiis kompetencias ganekuTvneboda. 

17. ganmcxadebelma es gadawyvetileba uzenaes sasamarTloSi ga-
asaCivra, romelmac 2002 wlis 24 aprilis gadawyvetilebiT mxari 
dauWira ceskos daskvnebs, maT Soris, saparlamento arCevnebis Se-
saxeb 2001 wlis aqtis 72-e ganyofilebaSi gansazRvruli “sxva gare-
moebebis” dadgenasTan dakavSirebiT saolqo sarCevno komisiis eqs-
kluziuri uflebamosilebis Taobaze.

3. procedurebi saarCevno kanonis danarCen savaraudo da-
rRvevebTan dakavSirebiT

18. 2002 wlis 3 aprils ganmcxadeblis damkvirvebelma, batonma 
‘v’-m, sxva kandidatTa damkvirveblebis, #72 olqis saarCevno komisiis 
Tavmjdomarisa da ori wevris TandaswrebiT Seadgina aqti saarCevno 
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kanonis darRvevis Sesaxeb. avtorTa azriT, saarCevno komisiis ofis-
Si, romelic beregovos saxelmwifo administraciis Senobis sardaf-
Si mdebareobs, ar iyo saTanado pirobebi biuletenebis usafrTxod 
da dauzianeblad Senaxvis uzrunvelsayofad; kerZod, isini acxa-
debdnen, rom karebi da biuletenis Sesavsebi kabinebi daluquli ar 
iyo, xolo erT kars saketi saerTod ar hqonda.

19. 2002 wlis 5 aprils ganmcxadebelma gaasaCivra ceskos 2002 
aprilis #37 dadgenileba, romliTac b-ni ‘g’ #72 olqSi arCevnebSi  
gamarjvebulad gamocxadda.

20. 2002 wlis 7 aprils, ceskos mier #750 dadgenilebis (ix. zemoT, 
punqti 13) miRebis Semdeg, me-14, 45-e, 58-e da 67-e ubnebze xmebis xe-
laxali daTvla gaimarTa. xelaxali daTvlis Semdeg #72 olqis saar-
Cevno komisiam gamoaqveyna olqSi kenWisyris Sedegebis detaluri 
oqmi, romelic 2002 wlis 7 apriliT iyo daTariRebuli da masSi  
gameorebuli iyo #37 dadgenilebaSi miTiTebuli Sedegebi. 

21. imave dRes saolqo saarCevno komisiis wevrma, ori warumate-
beli kandidatis or damkvirvebelTan erTad, ceskos saxelze memo-
randumi moamzada, sadac aRniSnuli iyo, rom biuletenebis Sekvrebi 
67-e ubnis saarCevno komisias ar dauluqavs, rom zogierTi biule-
teni dazianebuli iyo da am faqtorebis gamo gamoricxuli ar iyo am 
biuletenebze mesame mxareTa xelmisawvdomoba.

22. 2002 wlis 14 aprils #72 olqis saarCevno komisiam kenWisyris 
Sedegebis Sesworebuli oqmi (ix. qvemoT, punqti 27) Seadgina. 

23. imave dRes 67-e ubnis saarCevno komisiis Tavmjdomaris moad-
gilem da samma wevrma memorandumi gaugzavnes ceskos, romelSic 
isini acxadebdnen, rom saolqo saarCevno komisiis Tavmjdomaris 
moadgilem da mdivanma, municipaluri sabWosa da saxelmwifo admi-
nistraciis oTxi oficialuri piris TanxlebiT, romlebic b-ni ‘g’-
is mier daniSnuli damkvirveblebi iyvnen, maT saxlebSi miakiTxes da 
mosTxoves xeli moeweraT kenWisyris Sedegebis Sesworebuli oqmis-
Tvis. dokumentis xelmomwerma pirebma eWvi gamoTqves 2002 wlis 14 
aprilis oqmSi dafiqsirebuli cifrebis mimarT.

24. 2002 wlis 15 aprils kenWisyris Sedegebis Sesworebuli oqmi 
ceskos gaegzavna.

25. 2002 wlis 16 aprils ganmcxadebelma saCivari Seitana ces-
koSi da 2002 wlis 14 aprilis oqmis Zaladakargulad gamocxadeba 
moiTxova. man miuTiTa 2002 wlis 13 da 28 marts gazeTebSi _ ber-
ginfo da karpati igaz szo _ gamoqveynebul mimarTvaze amomr-
Cevlebisadmi da gaakritika komisiis Tavmjdomarisa da mdivnis 
monawileoba misi oponentis kampaniaSi. igi aseve miuTiTebda, 
rom, pirobebi, romelSic inaxeboda kenWisyris masalebi da, aseve 
kenWisyris axali oqmis Seqmna, eWvqveS ayenebda kenWisyris Sede-
gebs, romlebic 2002 wlis 7 aprils xelaxali daTvlis Semdeg 
gamoqveynda.
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26. 2002 wlis 18 apriliT daTariRebuli weriliT #72 olqis saarCe-
vno komisiam ceskos Seatyobina, rom komisiis ofisi saTanadod iyo 
daculi zakarpaties olqis policiis departamentis (ГУ МВС України 
в Закарпатський області) instruqciebis Sesabamisad da rom masSi raime 
ukanono SeRwevas adgili ar hqonia.

27. 2002 wlis 18 aprilis dadgenilebiT ceskom ganixila da ar 
daakmayofila ganmcxadeblis 2002 wlis 5 da 16 aprilis saCivrebi. 
man aRniSna, rom kenWisyris oqmi, romelic 2002 wlis 7 aprilis xe-
laxali daTvlis Semdeg Seadgines, ar Seicavda garkveul monaceme-
bs, kerZod, baTilad cnobili biuletenebis raodenobas da rom 2002 
wlis 14 aprilis Sesworebul oqmSi es xarvezi gasworda. ceskom ase-
ve miuTiTa, rom 2002 wlis 2 aprils miRebuli #37 dadgenileba kano-
nieri da iuridiuli Zalis mqone iyo, radgan, kenWisyris Sesworebu-
li oqmis Sesabamisad, batonma ‘g’-m xmaTa umravlesoba miiRo. garda 
amisa, araferi ar miuTiTebda imaze, rom xelaxali daTvlis organi-
zebis formam zemoqmedeba iqonia kenWisyris Sedegebis sizusteze. 
amasTan dakavSirebiT, ceskom miuTiTa #72 olqis saarCevno komisiis 
2002 wlis 18 aprilis werilze, romelic misi ofisis usafrTxoebis 
sakiTxebs exeboda. da bolos, ceskom daaskvna, rom ganmcxadebelma 
ver SeZlo saparlamento arCevnebis Sesaxeb aqtSi mieTiTebina raime 
safuZvelze, romelic #72 olqis saarCevno komisiis Tavmjdomarisa 
da mdivnis Tanamdebobidan ganTavisuflebas uzrunvelyofda.

28. ganmcxadebelma es dadgenileba gaasaCivra uzenaes sasamarT-
loSi, romelmac 2002 wlis 22 aprilis gadawyvetilebiT saCiva-
ri ar daakmayofila. man daadgina, rom 2002 wlis 18 aprilis dad-
genileba miiRes ceskos kompetenciis farglebSi da Sesabamisi 
Sidasaxelmwifo kanoniT dadgenili wesis dacviT.

II. Sesabamisi Sidasaxelmwifo kanoni

Aa. ukrainis konstitucia 

29. konstituciis Sesabamisi muxli adgens:

“muxli 76
... ukrainis moqalaqes, romelsac arCevnebis dRes Seusrulda 

ocdaerTi weli, aqvs xmis ufleba da Tu moqalaqe ukrainis teri-
toriaze cxovrobda bolo xuTi wlis ganmavlobaSi, mas ufleba 
aqvs arCeul iqnes parlamentis wevrad...”
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Bb. 2001 wlis 18 oqtombris aqti saparlamento arCevnebis 
Sesaxeb (ZalaSi iyo saqmesTan dakavSirebul dros)

30. saqmesTan dakavSirebul dros ukrainis saarCevno siste-
ma regulirdeboda aqtis 1-li ganyofilebiT. igi efuZneboda 
Sereul proporciul sistemas, sadac verxovna radas (ukrainis 
erTpalatiani parlamenti) 450 wevridan 225-s irCevdnen erTman-
datiani olqebidan xmaTa ubralo umravlesobiT (ix. suxovecki 
ukrainis winaaRmdeg, #13716/02, ECHR 2006-...), xolo danarCeni 225 
adgili gankuTvnili iyo partiuli siebiT warmodgenili kandi-
datebisTvis (ix. melniCenko ukrainis winaaRmdeg, #17707/02, ECHR 
2004-X).

31. aqtis me-18 ganyofilebis Sesabmisad, saarCevno komisiebis sis-
temaSi Sedioda centraluri saarCevno komisia, saolqo saarCevno 
komisiebi da saubno komisiebi. TiToeul saarCevno olqSi mravali 
ubani Sedioda.

32. aqtis 29-e ganyofileba adgenda, rom kandidatebs SeeZloT 
zemdgom saarCevno komisiebSi an sasamarTloebSi gaesaCivrebinaT 
saarCevno komisiebis dadgenilebebi, moqmedebebi da gadacdomebi. 
ufro maRali safexuris saarCevno komisias, aseTi gancxadebis, sa-
samarTlo gadawyvetilebis an sakuTari Suamdgomlobis safuZvel-
ze, SeeZlo gaeuqmebina masze dabali safexuris saarCevno komisiis 
dadgenileba da mieRo axali dadgenileba, an Sesabamisi komisiis-
Tvis sakiTxis gadasinjva daevalebina. ceskos gadawyvetilebebis, 
moqmedebebisa da gadacdomebis gasaCivreba SeiZleboda uzenaes sa-
samarTloSi. 

33. aqtis 70-e ganyofileba gansazRvravda saarCevno ubanze am ubnis 
saarCevno komisiis mier kenWisyris baTilad gamocxadebis proceduras. 

am ganyofilebis 1-li punqti acxadebda:

“ubnis saarCevno komisias SeuZlia ubanze kenWisyra baTilad ga-
moacxados, Tu am aqtis darRvevis SemTxvevaSi SeuZlebelia dadgindes 
amomrCevelTa nebis gamoxatvis Sedegebi. saubno saarCevno komisias 
kenWisyris baTilad gamocxadeba SeuZlia Semdeg garemoebebSi:

1. Tu realurad dadginda xmis ukanonod micema (saarCevno yuTSi biu-
letenis Cagdeba piris mier, romelzedac es biuleteni ar aris gacemu-
li; xmis micema am uflebis armqone pirTa mier; xmis micema pirTa mier, 
romlebic mocemuli ubnis amomrCevelTa siebSi ar arian, an pirTa mier, 
romlebic arasworad arian Setanili siebSi; erTi amomrCevlis mier xmis 
mravaljer micema) da Tu gayalbebiT micemul xmaTa raodenoba xmaTa 
saerTo raodenobis 10%-s aRemateba;

2. Tu saarCevno yuTi imgvarad dazianda an ganadgurda, rom SeuZlebe-
lia masSi moTavsebuli biuletenebis Sinaarsis dadgena, da Tu daziane-
buli biuletebis raodenoba xmaTa saerTo raodenobis 10%-s aRemateba.
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3.  Tu biuletenebis raodenoba kenWisyraSi monawile  
amomrCevelTa raodenobas aTi an meti procentiT aRemateba.”

34. aqtis 72-e ganyofileba saolqo komisiebis mier saubno komi-
siebidan Semosuli oqmebis Semowmebis proceduras aregulirebda.

am ganyofilebis me-12 punqti acxadebda:

“Tu saolqo saarCevno komisia daadgens, rom adgili hqonda 
70-e ganyofilebis 1-l punqtSi CamoTvlil an sxva garemoebebs, 
romlebic SeuZlebels xdis dadgindes ubanze amomrCevelTa mier 
gamoxatuli neba, mas SeuZlia mocemul ubanze kenWisyra baTilad 
gamoacxados.”

35. 2004 wlis aqti (2005 wlis Sesworebuli varianti) saparlamen-
to arCevnebis Sesaxeb arCevnebSi proporciul warmomadgenlobas 
gansazRvravs. 2004 wlis aqtis 90-e ganyofileba saubno saarCevno 
komisiebs unarCunebs uflebamosilebas, dauSveblad gamoacxadon 
biuleteni, Tu gayalbebul xmaTa raodenoba xmaTa saerTo raodeno-
bis 10 procents aRemateba. 92-e ganyofileba adgens, rom xelaxali 
daTvlis Semdeg saolqo saarCevno komisia uflebamosilia gaau-
qmos saarCevno ubanSi kenWisyra, Tu dadginda 90-e ganyofilebaSi 
CamoTvlili garemoebebi, an Tu iyo ganzraxi qmedebebi, romelTa 
saSualebiTac moxda saarCevno komisiis wevrebis an kandidatTa  
damkvirveblebis muSaobaSi aramarTlzomieri Careva.

samarTali

I. saqmis farglebi

36. sasamarTlo aRniSnavs, rom mopasuxe mTavrobisaTvis ganacxa-
dis Sesaxeb Setyobinebis Semdeg da mTavrobis mier ganacxadis dasaS-
vebobisa da arsebiTi mxaris Sesaxeb uaris Tqmis sapasuxod, ganmcxa-
debelma damatebiTi saCivari warmoadgina, romelSic acxadebda, rom 
saarCevno kampaniis ganmavlobaSi ganmcxadebelsa da mis mxardamWere-
bs mudmivad aviwroebdnen xelisuflebis organoebi. ganmcxadebeli 
aseve Cioda, rom misi ZiriTadi oponenti, beregovos olqis saxelmwi-
fo administraciis ufrosi, b-ni ‘g’, Tavis Tanamdebobas saarCevno 
kampaniaze da arCevnebis Sedegebze zemoqmedebisTvis iyenebda.

37. am sakiTxze mTavrobas komentari ar gaukeTebia.
38. sasamarTlos azriT, axali saCivari mocemuli saqmis ZiriTad 

arsTanaa dakavSirebuli, magram ar aris ganmcxadeblis Tavdapir-
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veli saCivari, romelic Semoifargleboda 2002 wlis saparlamento 
arCevnebze #72 saarCevno olqSi savaraudo arasamarTliani daTvlis 
proceduriT. aqedan gamomdinare, sasamarTlos miaCnia, rom war-
modgenili ganacxadis konteqstSi am sakiTxis calke gamoyofa mi-
zanSewonili ar aris (ix., inter alia, pirianiki ukrainis winaaRmdeg, 
#75788/01, §20, 2005 wlis 19 aprili, da liaSko ukrainis winaaRmdeg, 
#21040/02, §29, 2006 wlis 10 agvisto). 

II. pirveli oqmis me-3 muxlis savaraudo darRveva

39. ganmcxadebeli Cioda, rom, pirobebi, romelSic arCevnebi Ca-
tarda #72 saarCevno olqSi, ver uzrunvelyofda xalxis Tavisufali 
azris gamoxatvas kanonmdeblis arCevis TvalsazrisiT. kerZod, igi 
Cioda me-14, 45-e, 58-e da 67-e ubnebze kenWisyris baTilad cnobisa da 
Semdgomi xelaxali daTvlis savaraudo araobieqturobis gamo. igi 
aseve Cioda, rom saolqo komisiis Tavmjdomarem da mdivanma adgi-
lobriv gazeTSi gamoaqveynes mimarTva amomrCevlebisadmi, romli-
Tac TavianTi mikerZoebuli damokidebuleba gamoavlines. igi 
miuTiTebda 1-li oqmis me-3 muxlze, romelic acxadebs:

“maRali xelSemkvreli mxareebi kisruloben valdebule-
bas, gonivruli periodulobiT Caataron Tavisufali arCevne-
bi faruli kenWisyriT iseT pirobebSi, romelic sakanonmde-
blo organoebis arCevisas uzrunvelyofs xalxis neba-survilis  
Tavisufal gamoxatvas.”

aA. dasaSveboba

40. mTavrobam ganacxada, rom ganmcxadebelma zogadad ver amowura 
Sidasaxelmwifo samarTlebrivi saSualebebi, rogorc amas konvenciis 
35-e muxlis 1-li punqti moiTxovs. miuxedavad imisa, rom konvencia da 
misi oqmebi ukrainis kanonmdeblobis nawils warmoadgens, ganmcxa-
debels konvenciis debulebaTa darRvevis sakiTxi arc centralur 
saarCevno komisiaSi da arc uzenaes sasamarTloSi ar dauyenebia.

41. ganmcxadebeli mTavrobis komentars ar daeTanxma.
42. Sidasaxelmwifo samarTlebriv saSualebaTa amowurvis wesi, 

Cveulebriv, moiTxovs, rom saerTaSoriso doneze gansaxilvelad 
gamiznuli saCivrebi wardgenili unda iqnes Sidasaxelmwifo sa-
samarTloebSi, sul mcire, arsebiTi ganxilvisTvis da Sidasaxelmwi-
fo kanoniT dadgenili moTxovnebisa da vadebis Sesabamisad (ix. azi-
nasi kviprosis winaaRmdeg [GC], #56679/00, §38, ECHR 2004-III). eWvs ar 
iwvevs, rom ganmcxadebelma centralur saarCevno komisiaSi, xolo 
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Semdeg _ uzenaes sasamarTloSi, saCivari Seitana me-14, 45-e, 58-e da 
67-e saarCevno ubnebSi kenWisyris baTilad cnobasTan da 2002 wlis 
7 aprils xmebis xelaxal daTvlasTan dakavSirebiT. aqedan gamom-
dinare, sakiTxebi srulad iyo wardgenili erovnuli xelisufle-
bis winaSe. mTavrobas ar uTqvams, rom raime Sidasaxelmwifo pro-
cedura konvenciaze miTiTebas moiTxovda, arc is aRuniSnavs, rom 
konvenciis 1-li oqmis me-3 muxlze damatebiTi miTiTeba zegavlenas 
moaxdenda centralur saarCevno komisiaSi Tu uzenaes sasamarTlo-
Si saqmis Seswavlaze an mis Sedegebze. Sesabamisad, sasamarTlos miaC-
nia, rom ganmcxadebelma es sakiTxebi saTanado saxiT daayena Sida 
saxelmwifo organoebis winaSe, da ukuagdebs mTavrobis protests. 

43. sasamarTlos aRniSnavs, rom es saCivrebi ar aris aSkarad ara-
saTanadod dausabuTebeli konvenciis 35-e muxlis me-3 punqtis mniS-
vnelobiT. is aseve aRniSnavs, rom es saCivrebi ar aris dauSvebeli 
raime sxva safuZvliT. amrigad, isini dasaSvebad unda gamocxaddes.

44. rac Seexeba ganmcxadeblis saCivars adgilobriv gazeTSi #72 olqis 
saarCevno komisiis Tavmjdomarisa da mdivnis xelmowerebiT amomrCevle-
bisadmi mimarTvis gamoqveynebasTan dakavSirebiT, mTavrobam ganacxada, 
rom ganmcxadebelma ver amowura Sidasaxelmwifo samarTlebrivi saSua-
lebebi, radgan mas es saCivari centralur saarCevno komisiasa da uzenaes 
sasamarTloSi ar Seutania. ganmcxadebelma miuTiTa, rom es sakiTxi man 
daayena 2002 wlis 16 aprils mis mier ceskoSi Setanil gancxadebaSi. Tu 
gancxadeba mxolod am sakiTxs exeboda, maSin sasamarTlos uCndeba eWvi, 
SeiZleboda Tu ara, ceskoSi gancxadebis Setana, uzenaes sasamarTloSi 
misi Semdgomi gasaCivrebis gareSe, miCneuli yofiliyo rogorc sakmari-
si Sidasaxelmwifo samarTlebrivi saSualebebis amosawurad. Tumca, am 
saqmis faqtebTan dakavSirebiT _ romlebSic saarCevno komisiis Tavmj-
domarisa da mdivnis mikerZoebul midgomasTan dakavSirebuli saCivari 
mWidrod ukavSirdeba ganmcxadeblis Tavisufali arCevnebis uflebis da-
rRvevasTan dakavSirebuli saCivris sxva aspeqtebs _ sasamarTlos mizan-
Sewonilad miaCnia daeTanxmos mTavrobis protests ganacxadis arsebiT 
mxaresTan dakavSirebiT. saCivari raime sxva safuZvliT dauSvebeli ar 
aris da, aqedan gamomdinare, igi dasaSvebad unda gamocxaddes.

bB. arsebiTi mxare

1. mxareTa mosazrebebi

45. ganmcxadebeli amtkicebda, rom man mis mowinaaRmdege kandi-
datze meti xma miiRo, magram xmis daTvlis usamarTlo procedu-
ris gamo parlamentSi ver moxvda, rac saolqo saarCevno komisiis 
SeuzRudavma diskreciulma uflebam gamoiwvia.
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46. mTavroba acxadebda, rom #72 saarCevno olqSi arCevnebis dros 
saarCevno kanonmdebloba seriozulad ar darRveula, xolo arsebu-
li xarvezebis Sesaxeb saTanadod da droulad ecnoba centralur 
saarCevno komisias, romelmac isini gamoaswora.

47. mTavroba acxadebda, rom ori kandidatis, ganmcxadeblisa da 
b-ni ‘g’-is, mier miRebul xmebs Soris imdenad umniSvnelo sxvaoba 
iyo, rom xmaTa mcire raodenobasac ki SeeZlo wonasworobis darR-
veva. is amtkicebda, rom #72 saarCevno olqSi arCevnebis Sedegebze 
zegavlena iqonia e. w. “dakarguli xmebis” fenomenma, romelic mxo-
lod ukrainisTvis ar aris damaxasiaTebeli da sxva saarCevno sis-
temebSic gvxvdeba. amitom am faqtiT ar SeiZleba miCneuli iqnes, 
rom saxelmwifom ver SeZlo “sakanonmdeblo organoebis arCevi-
sas xalxis neba-survilis Tavisufali gamoxatvis” uzrunvelyofa. 
mTavrobam aseve ganacxada, rom #72 olqis saarCevno komisia mivida 
dasabuTebul daskvnamde, rom arCevnebis dRes aRniSnul oTx uban-
ze saarCevno kanonis darRvevebma dabrkoleba Seuqmna amomrCe-
velTa neba-survilis dadgenas. es daskvna ganixiles centralurma 
saarCevno komisiam da uzenaesma sasamarTlom da igi kanonierad da  
dasabuTebulad iqna miCneuli.

2. sasamarTlos Sefaseba

48. erTi SexedviT, 1-li oqmis me-3 muxli gansxvavdeba konvencii-
Ta da oqmebiT garantirebuli sxva uflebebisagan, radgan igi for-
mulirebulia maRali xelSemkvreli mxareebisaTvis valdebulebis 
dakisrebis saxiT, romelic uzrunvelyofs xalxis neba-survilis 
Tavisufal gamoxatvas, da konkretuli uflebis an Tavisuflebis 
formulirebisaTvis damaxasiaTebeli frazebiT ar aris Camoyali-
bebuli. Tumca oqmis me-3 muxlis mosamzadebeli samuSaosa da am 
debulebis konvenciis mTlian konteqstSi ganmartebis gaTvaliswi-
nebiT, sasamarTlom daadgina, rom igi uzrunvelyofs individua-
lur uflebas, xmis micemisa da arCevnebSi monawileobis uflebis 
CaTvliT (ix., sxva mniSvnelovan wyaroebs Soris, maTie-mohini da 
klerfaiti belgiis winaaRmdeg, 1987 wlis 2 martis gadawyvetileba, 
seria A #113, gv. 22-23, §§46-51; hirsti gaerTianebuli samefos winaaR-
mdeg (#2) [GC], #74025/01, #58278/00, §102, 2006 wlis 16 martis gadawyveti-
leba). garda amisa, sasamarTlos miaCnia, rom muxli uzrunvelyofs 
piris uflebas, monawileoba miiRos arCevnebSi, xolo arCevis Se-
mTxvevaSi _ gaxdes parlamentis wevri (ix. likurezosi saberZneTis 
winaaRmdeg, #33554/03, §50, ECHR 2006-...). 

49. 1-li oqmis me-3 muxliT garantirebuli uflebebi umniSvnelo-
vanesia efeqtiani da mkafio miznis mqone demokratiis safuZvlis Se-
saqmnelad da SesanarCuneblad, romelic kanonis uzenaesobiT imar-
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Teba. miuxedavad amisa, es uflebebi ar aris absoluturi uflebebi. 
aq SeiZleba navaraudevi iqnes “SesaZlo SezRudva”, xolo monawile 
saxelmwifoebs am sferoSi garkveuli Sefasebis farglebi unda mie-
ceT. xelSemkvrel saxelmwifoebs am sferoSi Sefasebis sakmaod far-
To farglebi aqvT, im pirobiT, rom, maT yvela moqalaqis mimarT Ta-
nabari mopyroba unda uzrunvelyon. Tumca es ar niSnavs, rom yvela 
xmas arCevnebis SedegebSi aucileblad unda hqondes Tanabari wona, an 
yvela kandidats aucileblad hqondes gamarjvebis Tanabari Sansebi. 
amrigad, verc erTi saarCevno sistema ver aRkveTs “dakarguli xmebis” 
fenomens (ix. saqme maTie-mohini da klerfaiti, cit. zemoT, §54).

50. Tumca sasamarTlom unda gansazRvros, aris Tu ara daculi 
1-li oqmis me-3 muxlis moTxovnebi; igi unda darwmundes, rom arse-
buli pirobebiT mocemuli uflebebi ar SeizRuda iseTi xarisxiT, 
romelmac maTi ZiriTadi arsi daaknina da efeqtianoba waarTva; rom 
isini SemoRebul iqna kanonieri miznis misaRwevad; da rom gamoyene-
buli saSualebebi disproporciuli ar iyo (ix. labita italiis wi-
naaRmdeg [GC] #26772/95, §201, ECHR 2000-IV). sayovelTao kenWisyris 
principidan nebismieri gadaxveva safrTxes uqmnis amgvarad arCeuli 
kanonmdeblis da mis mier miRebuli kanonebis demokratiul legiti-
murobas. Sesabamisad, saerTo mosaxleobidan romelime jgufis an 
kategoriis gamoricxva mkacrad unda Seesabamebodes 1-li oqmis me-3 
muxlis fuZemdeblur miznebs (ix. suxovecki ukrainis winaaRmdeg, 
#13716/02, §52, 2006-...).

51. warmodgenil saqmeSi ganmcxadeblis saCivrebi fokusirebulia 
xmis daTvlis formaze saarCevno olqSi, sadac igi iyo registrire-
buli. kerZod, igi davobda, rom me-14, 45-e, 58-e da 67-e saarCevno ub-
nebze kenWisyris baTilad cnobis Sesaxeb dadgenileba iyo usamarT-
lo da usafuZvlo. 

52. mTavrobam miuTiTa “dakarguli xmebis” aRkveTis sirTuleeb-
ze da ganacxada, rom #72 olqis saarCevno komisiis sadavo dadgeni-
lebebi miznad isaxavda amomrCevelTa nebis Tavisufal gamoxatva-
ze saarCevno kanonis darRveviT gamowveuli saziano zemoqmedebis 
aRkveTas. sasamarTlo saeWvod xdis praqtikas, romelic dasaSvebad 
miiCnevs yvela xmis moklebas saarCevno ubanze, sadac iyo darRveve-
bi, darRvevaTa farglebisa da olqSi Sedegebze zemoqmedebis miuxe-
davad. mas miaCnia, rom Znelia aseTi praqtika ganxiluli iqnes, ro-
gorc kanonieri miznis miRwevisken mimarTuli, pirveli oqmis me-3 
muxlis miznebisTvis. 

53. sagani da mizani konvenciisa, romelic adamianis uflebaTa 
dacvis dokumentia, moiTxovs, rom misi debulebebi imgvarad iqnes 
ganmartebuli da gamoyenebuli, rom maTi Sinaarsi iyos ara Teoriu-
li an iluzoruli, aramed praqtikuli da efeqtiani (ix., magaliTad, 
TurqeTis gaerTianebuli komunisturi partia da sxvebi TurqeTis 
winaaRmdeg, 1998 wlis 30 ianvris gadawyvetileba, moxsenebebi 1998-
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I, gv. 18-19, §33, da Casagnu da sxvebi safrangeTis winaaRmdeg [GC], 
##25088/94, 28331/95 da 28443/95, §100, ECHR 1999-III). 

54. saqmeSi podkolzina latviis winaaRmdeg sasamarTlom gaimeora, 
rom arCevnebSi kandidatad monawileobis ufleba, romelic 1-li oqmis 
me-3 muxliTaa garantirebuli da WeSmariti demokratiuli sistemisTvis 
damaxasiaTebeli koncefciaa, mxolod iluzoruli iqneba, Tu am uflebis 
warTmeva vinmes TviTneburad SeuZlia nebismier momentSi. Sesabamisad, 
miuxedavad imisa, rom saxelmwifoebs Sefasebis sakmaod farTo farglebi 
aqvT, rodesac samarTlebrivi dokumentiT afuZneben arCevnebSi monawi-
leobis pirobebs, uflebis efeqtianobis principi moiTxovs dadgindes, 
rom ama Tu im kandidatma ver daakmayofil es pirobebi mTeli rigi krite-
riumebis safuZvelze, romlebic TviTneburi gadawyvetilebebis aRkve-
Tis mizniT aris Camoyalibebuli. kerZod, aseTi dadgenileba SeiZleba 
miiRos organom, romelic misi miukerZoeblobis minimalur moTxovnebs 
uzrunvelyofs. analogiurad, am organosTvis miniWebuli diskrecia ar 
unda iyos ganuzomlad farTo; igi sakmarisi sizustiT unda iyos SezRu-
duli Sidasaxelmwifo kanonis debulebebiT. da bolos, piris kandida-
tad gamocxadeba iseTi saxiT unda moxdes, rom uzrunvelyofili iqnes 
samarTliani da obieqturi gadawyvetileba da Tavidan iqnes acilebuli 
Sesabamisi organos mier Zalauflebis borotad gamoyeneba (podkolzina 
latviis winaaRmdeg, #46726/99, §35, ECHR 2002‑II).

55. warmodgenili saqme exeba ara arCevis pirobebs, rogorc aseTi, 
aramed im formas, romliTac moxda arCevnebis Sedegebis Semowmeba pa-
suxismgebeli Sidasaxelmwifo organoebis mier. saxelmwifos Tavisu-
flebis farglebi am sferoSic farToa, magram es sasamarTlos xels ver 
SeuSlis, ganixilos, iyo Tu ara mocemuli dadgenileba TviTneburi.

56. magaliTisTvis, or wina saqmeSi, i. z. saberZneTis winaaRmdeg (ix. 
i.z. saberZneTis winaaRmdeg, #189997/91, komisiis 1994 wlis 28 Teber-
vlis gadawyvetileba, gadawyvetilebebi da moxsenebebi (DR)) da babenko 
ukrainis winaaRmdeg (ix. babenko ukrainis winaaRmdeg (dec.), #43476/98, 
1999 wlis 4 maisi), konvenciis organoebma Seiswavles warumatebel kan-
didatTa saCivrebi arasamarTliani saarCevno procedurebis Taobaze. 
es saCivrebi ukugdebul iqna, radgan mocemuli arCevnebis Sedegebis 
realuri damaxinjebis ararsebobis fonze, gasaCivrebuli situacia 
ar iyo xalxis Tavisufal nebaSi Carevis tolfasi. Tumca es midgoma ar 
SeiZleba miesadagos am saqmes, radgan mocemul oTx ubanze kenWisyris 
gauqmebam pirdapir gamoiwvia b-ni “g”-is gamocxadeba gamarjvebulad, 
da ara _ ganmcxadeblis. am mosazrebas mTavrobac daeTanxma.

57. 2001 wlis aqti saparlamento arCevnebis Sesaxeb adgenda, rom 
saarCevno ubanze kenWisyra SeiZleboda baTilad gamocxadebuliyo 
70-e ganyofilebaSi CamoTvlil garemoebaTa safuZvelze an “sxva ga-
remoebebis” safuZvelze, romlebic SeuZlebels amomrCevelTa ne-
bis dadgenas, rogorc es 72-e ganyofilebiTaa gaTvaliswinebuli (ix. 
zemoT, punqtebi 33 da 34). 
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58. am kanonis 70-e ganyofileba konkretulad ganixilavs erTi pi-
ris mier ramdenime biuletenis Cayris situacias da adgens, rom, uban-
ze kenWisyra SeiZleba baTilad gamocxaddes mxolod im SemTxvevaSi, 
Tu gafuWebul biuletenTa raodenoba xmaTa saerTo raodenobis 
10%-s aRemateba. 72-e ganyofilebasTan dakavSirebiT unda aRiniS-
nos, rom ar arsebobda raime samarTlebrivi debuleba an praqtika, 
romelic “sxva garemoebebis” ganmartebas uzrunvelyofda. kerZod, 
naTeli ar iyo ra miekuTvneboda “sxva garemoebebs”, romlebic gaTva-
liswinebuli ar iyo 70-e ganyofilebaSi, an aZlevdnen Tu ara isini sa-
Sualebas saarCevno komisiebs, xolo saCivris SemTxvevaSi – sasamarT-
loebs, esargeblaT 70-e ganyofilebis redaqciiT da ganemartaT “sxva 
garemoebebi”, rogorc am debulebaSi Semavali sakiTxebi. garda amisa, 
maSin, roca 70-e ganyofilebaSi CamoTvlili iyo movlenebi arCevne-
bis dros, romlebsac SeeZlo kenWisyris baTilad gamocxadeba ga-
moewvia, 72-e ganyofileba kenWisyris oqmis Semowmebis proceduras 
aregulirebda da ara uSualod movlenebisadmi midgomas.

59. saparlamento arCevnebis Sesaxeb 2001 wlis aqtis 72-e ganyofi-
lebis es bundovaneba da potenciuri saSiSroeba, romelic saarCevno 
uflebebiT sargeblobas emuqreboda adgilobrivi organoebis mier 
maTi ganmartebis Taviseburebebis gamo, am organoebisagan gansaku-
Trebul sifrTxiles moiTxovda. Tumca saolqo saarCevno komisiam 
Tavis #41 da #42 dadgenilebebSi ubralod miuTiTa adrindel dadgeni-
lebebze da ganacxada, rom, dafiqsirebuli da damkvirvebelTa mier 
miTiTebuli darRvevebi warmoadgenda “sxva garemoebebs”, romlebic 
amomrCevelTa mier gamoxatuli nebis dadgenis saSualebas ar iZleo-
da. adrindeli dadgenileba #36, romelzedac miTiTeba gakeTda, acxa-
debda, rom ramdenime baTili biuletenis Cayra, rasac b-ni ‘g’-is damk-
virveblebi Seeswrnen me-14, 45-e da 58-e ubnebze, da is faqti, rom 67-e 
ubnis saarCevno komisiam gaxsna daluquli saarCevno ubani da amoiRo 
kenWisyris oqmi da ramdenime gauqmebuli boiuleteni (ix. zemoT, pun-
qti 10), sakmarisi iyo am ubnebze yvela xmis gasauqmeblad. 

60. centraluri saarCevno komisiis an uzenaesi sasamarTlos arc 
am da arc Semdgom dadgenilebebSi ar ganuxilavT saparlamento ar-
Cevnebis Sesaxeb aqtis 70-e da 72-e ganyofilebebs Soris arsebuli 
winaaRmdegoba, arc arCevnebSi monawile sxvadasxa subieqtebisad-
mi ndobis sakiTxi ar dasmula. garda amisa, arc erT dadgenilebaSi 
ar iyo axsnili Tu rogor (gansakuTrebiT 70-e ganyofilebis Suqze) 
SeuSala xeli navaraudevma darRvevebma kenWisyris Sedegebs me-14, 
45-e, 58-e da 67-e ubnebze iseTi xarisxiT, rom SeuZlebeli gaxda 
amomrCevelTa nebis dadgena. 

61. yvela zemoaRniSnuli mosazrebis gaTvaliswinebiT, sasamarT-
lo askvnis, rom oTx saarCevno ubanze kenWisyris gauqmeba ganxiluli 
unda iqnes rogorc TviTneburi da mTavrobis mier dasaxuli kanonieri 
miznis araproporciuli. Sesabamisad, dairRva 1-li oqmis me-3 muxli.
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62. amis gamo sasamarTlos saWirod ar miaCnia, gadawyvetileba 
miiRos ganmcxadeblis saCivarze imasTan dakavSirebiT, rom #72 olqis 
saarCevno komisiis wevrebi ar akmayofilebdnen miukerZoeblobis 
dadgenil kriteriumebs, radgan maT gamoaqveynes mimarTva amomrCe-
vlebisadmi, rom 2002 wlis 7 aprils xelaxali daTvla Sidasaxelmwi-
fo saarCevno kanonis darRveviT Catarda da rom saarCevno yuTebis 
usafrTxoeba daculi ar iyo. aseve saWiro ar aris Seswavlili iqnes 
mTavrobis gancxadeba Sidasaxelmwifo samarTlebrivi saSualebebis 
amouwuravobis Sesaxeb mocemuli sarCevno komisiis muSakTa miker-
Zoebul midgomasTan dakavSirebul saCivarTan mimarTebiT. 

III. konvenciis 41-e muxlis gamoyeneba

63. konvenciis 41-e muxli adgens:

“Tu sasamarTlo daadgens, rom dairRva konvencia da misi oqmebi, 
xolo Sesabamisi maRali xelSemkvreli mxaris Sidasaxelmwifoebrivi 
samarTali darRvevis mxolod nawilobrivi gamosworebis SesaZleblo-
bas iZleva, saWiroebis SemTxvevaSi, sasamarTlo dazaralebul mxares 
samarTlian dakmayofilebas miakuTvnebs.”

Aa. materialuri ziani

64. ganmcxadebelma aRniSna, rom misi saCivari materialur zianTan mi-
marTebiT dakavSirebulia mis _ rogorc verxovna radas wevris _ mier 
xelfasis dakargvasTan. igi kompensaciis saxiT iTxovda 144 000 aSS do-
lars (USD) (107 250 evro), rac gamomdinareobda parlamentis wevris saSua-
lo xelfasidan, romelsac igi miiRebda, parlamentis wevrad rom aerCiaT.

65. mTavrobam aRniSna, rom ganmcxadeblis mier moTxovnil kom-
pensaciasa da dadgenil darRvevas Soris mizez-Sedegobrivi kavSiri 
ar arsebobda. 

66. rogorc zemoT, 55-e punqtSi iyo aRniSnuli, oTx sarCevno 
ubanze kenWisyris Sedegebis gauqmebam pirdapir gamoiwvia gamar-
jvebulad b-ni ‘g’-is gamocxadeba, da ara ganmcxadeblis. marTalia 
is, rom arCevis SemTxvevaSi ganmcxadebeli miiRebda parlamentis we-
vris xelfass. Tumca es sakmarisi ar aris, raTa mas miekuTvnos mis 
mier moTxovnili Tanxa, rameTu am Tanxas unda daupirispirdes sxva 
Semosavali, romelsac SesaZloa igi Rebulobda im periodSi da ro-
melsac ver miiRebda arCevis SemTxvevaSi, rogorc amas adgili hqon-
da saqmeSi lukurezosi saberZneTis winaaRmdeg (cit. zemoT, §64, 
sadac ganmcxadebels Seuwyvites uflebamosileba). ganmcxadebelma 
warmoadgina xelfasis detalebi, romelsac igi miiRebda parlamen-
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tis wevrad arCevis SemTxvevaSi, magram ar daukonkretebia. ra rao-
denobis iqneboda misi wminda danakargi. Sesabamisad, sasamarTlo ar 
akmayofilebs am ganmcxadeblis mier am TavSi warmodgenil saCivars. 

Bb. aramaterialuri ziani

67. ganmcxadebeli iTxovda 56 000 aSS dolars (41 715 evro) kom-
pensaciis saxiT im gancdisa da sulieri tkivilisTvis, romelic mas 
savaraudod miadga saarCevno uflebebis darRvevis gamo.

68. mTavroba ganmcxadeblis mier moTxovnil Tanxas dausabuTe-
blad da gadaWarbebulad miiCnevda.

69. sasamarTlo miiCnevs, rom ganmcxadebels miadga aramateria-
luri ziani dadgenili darRvevis Sedegad. Sesabamisad, samarTlia-
nobis safuZvelze da saqmis yvela garemoebis gaTvaliswinebiT, sa-
samarTlo ganmcxadebels am Tavis safuZvelze akuTvnebs 8000 evros.

g. xarjebi da gaweuli danaxarjebi

70. ganmcxadebels am Tavis safuZvelze dadgenil vadaSi raime sa-
Civari ar warmoudgenia; aqedan gamomdinare, sasamarTlo raime ana-
zRaurebas am TvalsazrisiT ar awesebs. 

Dd. sauravi

71. sasamarTlos mizanSewonilad miaCnia, rom sauravi ganisazR-
vros evropis centraluri bankis zRvruli sasesxo ganakveTis 
odenobiT, romelsac unda daematos sami procentuli punqti.

aRniSnulis safuZvelze sasamarTlo erTxmad

1. eTanxmeba mTavrobis pretenzias samarTlebrivi dacvis Sida-
saxelmwifo saSualebaTa amowurvis Sesaxeb ganmcxadeblis 
saCivarTan mimarTebiT, romelic saarCevno komisiis muSakTa 
mikerZoebul midgomas exeba, da miiCnevs, rom misi Seswavla 
saWiro ar aris;

2. acxadebs saCivris danarCen nawils dasaSvebad;
3. adgens, rom dairRva 1-li oqmis me-3 muxli;
4. adgens

(a) rom mopasuxe saxelmwifom im dRidan, rodesac gadawyveti-
leba saboloo gaxdeba konvenciis 44-e muxlis me-2 punqtis Sesaba-
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misad, ganmcxadebels sami Tvis vadaSi unda gadauxados 8000 (rva 
aTasi) evro aramaterialuri zianisaTvis, romelic konvertire-
buli unda iqnes mopasuxe saxelmwifos valutaSi gadaxdis dRes 
arsebuli kursiT, damatebuli nebismieri sagadasaxado begara;

(b) rom zemoaRniSnuli sami Tvis gasvlis Semdeg saboloo an-
gariSsworebamde zemoxsenebul Tanxas sajarimo periodis ganma-
vlobaSi daericxeba ubralo procentebi evropis centraluri 
bankis zRvruli sasesxo ganakveTis toli ganakveTiT, romelsac 
daemateba sami procentuli punqti; 

5. uaryofs ganmcxadeblis danarCen moTxovnebs samarTlian dak-
mayofilebasTan dakavSirebiT. 

Sesrulebulia inglisur enaze da werilobiT gacxadebulia 2008 
wlis 17 Tebervals, sasamarTlos reglamentis 77-e wesis me-2 da me-3 
punqtebis Sesabamisad.

klaudia vesterdieki   per lorenzeni
seqciis mdivani     Tavmjdomare 



radio tvisti, a.s. slovAaAkeTis winaaRmdeg

Radio Twist, A.S. v. Slovakia
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adamianis uflebaTa evropuli sasamarTlo

meoTxe seqcia

saqme radio tvisti, a.s. slovakeTis winaaRmdeg

CASE OF RADIO TWIST, A.S. v. SLOVAKIA

(ganacxadi #62202/00)

gadawyvetileba

strasburgi

2006 wlis 19 dekemberi

saboloo

19/03/2007

es gadawyvetileba saboloo gaxdeba konvenciis 44-e muxlis me-2 
punqtiT gaTvaliswinebul SemTxvevebSi. 
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adamianis uflebaTa evropuli sasamarTlo

saqmeze “radio tvisti, a.s. slovakeTis winaaRmdeg”,
(Radio Twist, A.S. v. Slovakia)

adamianis uflebaTa evropuli sasamarTlom (meoTxe seqcia), 
romlis palatam Semdegi SemadgenlobiT:

ser nikolas bratza, Tavmjdomare,
b-ni j. kasadevali,
b-ni g. bonelo,
b-ni m. pelonpaa,
b-ni k. traia,
b-ni l. mijoviCi,
b-ni j. Sikuta, mosamarTleebi
da b-ni t.l. earli, seqciis mdivani,

moiTaTbira 2006 wlis 28 noembers da 

imave dRes miiRo Semdegi gadawyvetileba: 
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procedura

1. saqme momdinareobs ganacxadidan (#62202/00) slovakeTis respu-
blikis winaaRmdeg, romelic sasamarTloSi Semotanilia adamianis 
uflebaTa da ZiriTad TavisuflebaTa dacvis evropuli konvenciis 
(“konvencia”) 34-e muxlis safuZvelze slovakeTSi registrirebuli 
kerZo saaqcio kompaniis _ “radio tvisti, a.s.” (“ganmcxadebeli”) 
mier 2000 wlis 20 ivliss.

2. ganmcxadebel kompanias warmoadgenda bratislavaSi moRvawe 
advokati, batoni blahuSiaki. igi Secvala batonma m. hanusekma, ro-
melic bratislavaSi eweva saadvokato saqmianobas. slovakeTis 
mTavrobas (SemdgomSi “mTavroba”) warmoadgenda misi agenti, q-ni  
a. polaCkova. 

3. ganmcxadebeli kompania Cioda, rom sasamarTlo dadgenile-
bebiT, romlebic kompaniis mier individualuri piris mimarT ci-
liswamebis sarCels exeboda, dairRva konvenciis me-10 muxliT 
uzrunvelyofili misi ufleba, kerZod, informaciis gavrcelebis 
ufleba.

4. 2005 wlis 8 noembris dadgenilebiT sasamarTlom ganacxadi da-
saSvebad gamoacxada.

5. Semdgomi werilobiTi mosazrebebi warmoadgina mTavrobam,  
magram ara ganmcxadebelma (wesi 59 §1).
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faqtebi

I. saqmis garemoebebi

6. ganmcxadebeli aris samauwyeblo kompania, romelic  
bratislavaSi Seiqmna da daregistrirda1991 wels. 

Aa. faqtobrivi informacia

7. saqmesTan dakavSirebul dros ganmcxadebeli kompania slo-
vakeTSi mauwyeblobda xuT sixSireze da mis yoveldRiur audi-
torias 400 000 msmeneli Seadgenda. misi saqmianobis fuZemdeblur 
principebs demokratia da damoukidebloba warmoadgenda.

8. saqmesTan dakavSirebul dros “slovenska poiStovna, a.s.” (“SP”) 
slovakeTis ZiriTadi sadazRvevo kompania iyo. mas saxelmwifo akon-
trolebda privatizaciis erovnuli saagentos (Fond národného majetku 
– “FNM”) meSveobiT.

9. 1994 wlis saparlamento arCevnebis Semdeg, im droisaTvis xe-
lisuflebaSi myofi koaliciuri partiebis politikuri SeTanxme-
bis Sedegad, “SP”–is mmarTveli sabWo dainiSna. koaliciaSi Sedioda 
moZraoba demokratiuli slovakeTisTvis (Hnutie za demokratické Sloven-
sko‑ “HZDS”) da slovakeTis erovnuli partia (Slovenská národná strana 
‑ “SNS”). 

10. im droisaTvis privatizaciis erovnuli saagentos mier kon-
trolirebul organoebSi umravlesobas warmoadgendnen partia 
“moZraoba demokratiuli slovakeTisTvis” mier daniSnuli pirebi.

11. 1996 wlis 1 ivniss “SP”-is sameTvalyureo sabWom kompaniis 
direqtorTa sabWodan daiTxova partiis “moZraoba demokratiuli 
slovakeTisTvis” mier daniSnuli pirebi da axali mmarTveli gun-
di daniSna. arsebuli mmarTvelma gundi am cvlilebas protestiT  
Sexvda.

12. 1996 wlis 3 ivniss yofilma mmarTvelma gundma “SP”-is mTavari 
ofisi daikava. mas exmarebodnen kerZo dacvis oficrebi da saxel-
mwifo policiis jgufi, romelsac es davaleba misca slovakeTis 
policiis korpusis Tavmjdomarem, romelic slovakeTis erovnuli 
partiis mier iyo daniSnuli. maT axaldaniSnuli mmarTveli gundi 
aiZules, Senoba daetovebina, magram ramdenime dRis Semdeg axalma 
gundma sakuTari kerZo dacvis samsaxuris daxmarebiT kvlav xelSi 
aiRo kompaniisa da misi kuTvnili Senobebis kontroli.

13. am brZolis ZiriTad mizezs warmoadgenda maTi survili mo-
nawileoba mieRoT “SP”-is privatizaciaSi. slovakeTis erovnu-
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li partiis mier daniSnuli pirebis mmarTveli gundidan daTxovna  
seriozul politikur kriziss gamoiwvevda mTavrobis doneze.

14. saqmesTan dakavSirebul dros batoni ‘k’ iyo premier- ministris 
moadgile da finansTa ministri, xolo batoni ‘d’ _ iusticiis saminis-
tros saxelmwifo mdivani. saministroebSi saxelmwifo mdivnebad poli-
tikuri partiebis mier wardgenili pirebi iniSnebodnen. amitom es poli-
tikuri Tanamdebobebi iyo da samoqalaqo samsaxuris nawils ar qmnidnen.

15. saCivarTan dakavSirebuli movlenebis Semdeg b-ni ‘d’ 
sakonstitucio sasamarTlos mosamarTled airCies.

Bb. satelefono saubrebis gadacema 

16. 1996 wlis 12 ivniss, saRamos 6 saaTze ganmcxadebelma kompaniam 
axali ambebis programaSi “Jurnali” gadasca b-ni ‘k’-is da b-ni ‘d’-is 
satelefono saubris Canaweri.

17. gadacemas Tan axlda ganmcxadebeli kompaniis Jurnalistis 
komentarebi. monawile pirTa gvarebi srulad iqna moxseniebuli. 
qvemoT moyvanilia es komentari:

“rogorc SuadRis programaSi aRvniSneT, Cven movaxerxeT mogvepove-
bina satelefono saubris Canaweri, saidanac naTeli xdeba, rom [b-ni ‘k’], 
premier-ministris moadgile da finansTa ministri monawileobas Rebu-
lobda slovenska poiStovnasTan dakavSirebul movlenebSi. bunebrivia, 
radio tvistisTvis miuRebelia nebismieri satelefono miyuradeba Tu 
is sasamarTlos brZanebis safuZvelze ar aris ganxorcielebuli. [moce-
muli Canaweri] Cven migvaCnia ukanonod da ar veTanxmebiT im gzas, romli-
Tac igi iqna mopovebuli. magram, vinaidan am SemTxvevaSi saqme exeba saer-
To interess, romlis dafarvac ar SeiZleba... Cven gvsurs SevasruloT 
Cveni movaleoba da informacia mivawodoT sazogadoebas. amavdroulad 
Cven gvsurs SekiTxva davusvaT kompetentur organoebs Cvens qveyanaSi 
usafrTxoebis mdgomareobis Sesaxeb, radgan, rogorc Cans, SesaZlebelia 
[...] maRali Tanamdebobis pirTa satelefono saubrebis mosmena. zemoxse-
nebul saqmesTan dakavSirebul saqmianobaSi maRali rangis Tanamdebobis 
pirTa monawileobis faqti uflebamosilma organoebma unda ganixilon. 
axla movisminoT Canaweri, romelic, misi teqnikuri xarisxis gamo, pra-
qtikulad gaurkvevelia. meore piri, romelic telefoniT saubrobs, al-
baT aris [b-ni ‘d’], iusticiis saministros saxelmwifo mdivani.” 

18. am komentaris Semdeg dauyovnebliv gauSves eTerSi b-ni ‘k’-
is da b-ni ‘d’-is satelefono saubris Canaweri. qvemoT moyvanilia  
saubris teqsti:

b-ni ‘k’: “... policia, policielebis [da] dacvis samsaxuris ramdenime 
muSakis daxmarebiT Sevida da Senoba aiRo, maT dacales Senoba...”

b-ni ‘d’: “magram es uCveuloa, policiis Careva, ra SeiZleboda  
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yofiliyo maTi moqmedebis safuZveli...”
b-ni ‘k’: “ra Tqma unda, es iyo dacvis oficrebis kraxi, maTi, vinc im 

momentSi iq iyo, albaT es diletanturi midgoma iyo, radgan... rogorc 
Cans, yvela garemoebidan gamomdinare, policielebi sakmaod uxeSad iq-
ceodnen. ici ra, policiis SeWra albaT [b-ni h-is] meSveobiT iyo orga-
nizebuli, Sen ici, slovakeTis erovnuli partia. ho, aba es iyo sul risi 
Tqmac mindoda, rom iq is...”

b-ni ‘d’: “krebis Tavmjdomare Sen iqnebi?”
 b-ni ‘k’: “ki, magram bosi mova da dRis wesrigis or sakiTxze is isau-

brebs.”
b-ni ‘d’: “aha. sxva SemTxvevaSi me mevaleboda es amocana, radgan igi ban-

ska bistricaSi midis.”
b-ni ‘k’: “kargi, es naTelia, sul amis Tqma mindoda...”
b-ni ‘d’: “Cems saqmeSi Carevas aravin apirebs...”
b-ni ‘k’: “ra Tqma unda ara.”
b-ni ‘d’: “radgan man jer arc ki icis me ras vakeTeb...”
b-ni ‘k’: “[b-n ‘d’-is saxeli], amitom es yvelaze mniSvnelovani iqneba...”
b-ni ‘d’: “me waval da piradad Sevamowmeb amas diliT, krebis dawyeba-

mde...”
b-ni ‘k’: “me minda Sen gTxovo es, radgan es iqneba xazgasma im faqtisa, rom 

maT es gaakeTes...”
b-ni ‘d’: “cxadia.”
b-ni ‘k’: “maT me zustad naxevari saaTis win damirekes...”
b-ni ‘d’: “Zalian kargi, mec minda es vicode, rom amis Sesaxeb xval iq 

vilaparako.”
b-ni ‘k’: “es gansakuTrebiT mniSvnelovani iqneba.”
b-ni ‘d’: “maS kargi, pirveli rac xval diliT unda gavakeTo es aris 

moxseneba, Tu rogorc midis saqmeebi.”
b-ni ‘k’: “sxva SemTxvevaSi, Sen me unda momibrunde, is qali me movagvare, 

martivad rom vTqvaT, es yvelaferi Cemi organizebulia, amitom...”
b-ni ‘d’: “diax, diax.”
b-ni ‘k’: “me kidev rom ar daveswro, mogvianebiT pirdapir waval mTa-

vrobis sxdomaze, magram [q-ni ‘m’-is] meSveobiT, maT zustad ician, pra-
qtikulad isini kargad arian orintirebuli saganze...”

b-ni ‘d’: “me Cemi instruqcia miviRe.”
b-ni ‘k’: “cxadia, es instruqciebi gamoiyene.”
b-ni d: “aba kargad, Sexvedramde.”
b-ni ‘k’: “[b-n ‘d’-is saxeli], didi madloba, Sexvedramde... naxvamdis...”

19. Jurnalistis Semdegi komentari, sadac monawileTa saxelebi 
srulad aris naxsenebi:

“modi, daviwyoT movlenaTa axsna. slovenska poistovnas garSemo garige-
bis sakiTxi sazogadoebisTvis cnobili gaxda orSabaTs, 1996 wlis 3 ivniss. 
martivad vTqvaT: slovenska poistovnas aTi menejeri, davarqvaT maT b-ni [‘t’] 
da kompania, dacvis kerZo samsaxuris muSakebma SabaT-kviris dasvenebis dRee-
bis Semdeg TavianTi Senobidan gamoyares. dacvis samsaxuri gamoiZaxa sloven-
ska poistovnas axalma mmarTvelma gundma _ modi, davarqvaT mas qalbatoni 
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[‘b’] da kompania. b-n [‘t’]-s da kompanias mxars uWerda policia da, rogorc es 
satelefono saubris Canaweridan dasturdeba, cxadia, rom policiis kor-
pusis Tavmjdomare aris slovakeTis erovnuli partiis proteJe. yofilma 
mmarTvelma gundma _ [‘t’]-m da kompaniam policiis daxmarebiT aiRo Senoba, 
rogorc es Tavidanve iyo naTeli, es iyo slovenska poistovnas Senoba. es 
moxda gasuli kviris samSabaTs da imave dRes es menejerebi kvlav TavianT 
savarZlebSi isxdnen. rogorc satelefono saubari uCvenebs, am adamianebma 
isaubres gasul orSabaTs, 3 ivniss, xolo iusticiis saministros saxelmwi-
fo mdivani [b-ni ‘d’], raRac ufro advili partniori Cans ministr [‘k’]-isTvis, 
vidre iusticiis ministri [b-ni ‘l’], romelic im dRes banska bistricaSi imyo-
feboda. Cven gadavamowmeT es faqti da es realurad ase iyo. ubralod rom da-
vasruloT es informacia, unda aRiniSnos, rom gasuli kviris samSabaTs mTa-
vrobis sxdomas b-ni [‘k’] Tavmjdomareobda. baton [‘k’]-sa da baton [‘d’]-s Soris 
satelefono saubris Canaweris cudi teqnikuri xarisxis gamo, vfiqrob Rirs 
kidev erTxel movisminoT igi.”...

“iusticiis saministros vTxoveT gamoeTqva Tavisi azri. saministros 
presmdivanma [p. s.] ... Canaweris Sinaarsi ar icoda, radgan igi slovakeTSi 
jer sajarod gamoqveynebuli ar aris. gasagebia, rom amitomac ar surda 
mas masze reagireba. saministrosagan pasuxs xval velodebiT. Cven aseve 
mivmarTeT [‘k’] ministrs:”

b-ni ‘k’: “mismineT, me komentars ar gavakeTeb sakiTxebze, romle-
bic demokratias ewinaaRmdegeba. me vfiqrob, rom Jurnalistebi al-
baT sxvagvarad unda miudgnen mTavrobis wevrebis satelefono miyu-
radebis sakiTxs. amrigad, me ver gavakeTeb komentars raRacaze, rac 
Cemi Tanxmobis gareSe gamoqveynda. cxadia, rom es informacia exeba im 
faqts, rom garkveuli zewola iyo... slovenska poistovnaSi.”

g. sarCeli ciliswamebasTan dakavSirebiT

20. batonma ‘d’-m ganmcxadebeli kompaniis winaaRmdeg banoviCe 
nad bebravus saolqo sasamarTloSi (Okresný súd) Seitana samoqalaqo 
sarCeli misi piradi xelSeuxeblobis dacvis sakiTxze.

igi Cioda, rom kompaniam eTerSi gauSva satelefono saubari, 
miuxedavad imisa, rom igi ukanono gziT iyo mopovebuli. mauwyeb-
loba misi piradi xelSeuxeblobis uflebaSi Caeria da ziani miayena 
sazogadoebaSi mis reputacias, pativsa da Rirsebas. garda amisa, ga-
dacemaSi gaJRerda damaxinjebuli da arasruli informacia, romel-
sac misi diskreditacia SeeZlo.

mosarCele aseve miuTiTebda, rom Semdeg es informacia miiRo 
CexeTis satelevizio arxma “nova”, xolo statiebi gamoqveynda slo-
vakeTis yoveldRiur gazeTebSi “sme /SME/”, “praka /Práca/” da “slo-
venska republika /Slovenská republika/”. amis Sedegad Seirya ndoba ius-
ticiis ministrsa da mosarCeles Soris. 

man aRiara, rom im dros, rodesac Canaweri iyo gakeTebuli, igi 
ramdenime adamians esaubra, aseve daadastura rom CanawerSi misi 
xma iyo. Canaweri da komentarebi, rogorc aseTi, konteqstidan 
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iyo amovardnili, xolo satelefono saubari srulad ar gadau-
ciaT. mosarCele uaryofda, rom saubris Tema komentatoris mier 
warmodgenil movlenebs exeboda, radgan misi Tanamdeboba mas ar 
aZlevda am saqmeSi Carevis uflebas, rogorc es gadacemaSi iyo 
warmodgenili.

21. sapasuxod ganmcxadebelma kompaniam Tavis mosazrebebSi ga-
nacxada, rom Canaweri kompaniis safosto yuTSi ucnobma pirma Ca-
agdo. am CanawerTan dakavSirebiT spekulireba daiwyo gadacemamde 
erTi kviriT adre, ris Sedegadac koaliciuri mTavroba ganxeTqi-
lebis safrTxis winaSe aRmoCnda. gadacemis eTerSi gaSvebamde, kom-
paniis Sida ganawesis Sesabamisad, ganmcxadebeli kompaniis TanamS-
romlebi cdilobdnen dakavSirebodnen aRniSnul pirebs. miuxeda-
vad imisa, rom Canaweri TiTqmis gaurkveveli iyo, ganmcxadebelma 
kompaniam, rogorc sainformacio saSualebam, saWirod CaTvala sa-
zogadoebisTvis ecnobebina ra xdeboda im drois politikur wree-
bSi. gadacemis masalaze komentaris gakeTebisas Jurnalistma aRniS-
na, rom ganmcxadebel kompanias miuReblad miaCnda is gza, romliTac 
Canaweri moipoves.

22. saolqo sasamarTlom mousmina mxareebs da sam mowmes, ase-
ve Seiswavla sadavo gadacemis teqsti da sxva dokumenturi 
mtkicebulebebi. 

23. 1999 wlis 16 martis gadawyvetilebaSi saolqo sasamarTlom 
ganmcxadebel kompanias SesTavaza werilobiT moexada bodiSi mo-
sarCelisTvis, xolo mobodiSebis teqsti eTerSi gadaeca 15 dRis 
ganmavlobaSi. teqsti Semdegi saxis unda yofiliyo:

“Cven bodiSs vuxdiT [b-n ‘d’] slovakeTis respublikis iusticiis sa-
ministros yofil saxelmwifo mdivans, romelic amJamad aris slovake-
Tis respublikis sakonstitucio sasamarTlos mosamarTle, 1996 wlis 
12 ivniss, saRamos 6 saaTze ukanonod mopovebuli satelefono saubris 
Canaweris eTerSi gaSvebisaTvis.”

24. garda amisa, ganmcxadebel kompanias daekisra 100 000 slovaku-
ri korunasis2 (SKK) gadaxda b-ni ‘d’-is sasargeblod mis mier arama-
terialuri zianis da mis mier gaweuli sasamarTlo xarjebis kompen-
saciisaTvis.

25. saolqo sasamarTlo Tavis gadawyvetilebaSi, inter alia, Sem-
deg safuZvlebs daeyrdno. ganmcxadebels, rogorc radiomauwye-
blobis licenzirebul kompanias, ufleba hqonda, piris winaswari 
Tanxmobis gareSe audioCanaweri gamoeyenebina samecniero da 
mxatvruli miznebisTvis da axali ambebis gadacemebSi. Tumca, 

2 SKK 100 000 daaxloebiT aris 2600 evros ekvivalenti.
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samoqalaqo kodeqsis me-12 muxlis me-3 punqtis bolo winadadebis 
Tanaxmad, aseTi gamoyeneba ar unda ewinaaRmdegebodes mocemu-
li piris dasabuTebul interess. ganmcxadebel kompanias xeli ar 
SeSlia, komentari gaekeTebina warmoSobil situaciasTan dakavSi-
rebiT da warmoedgina Tavisi mosazreba. Tumca amis gasakeTeblad 
aucilebeli ar iyo ukanono gziT mopovebuli Canaweris eTerSi ga-
dacema. saolqo sasamarTlom aseve aRniSna, rom sakiTxis presiTa 
da televiziiT gaSuqebam mosarCelis, rogorc saxelmwifo Tanam-
debobis piris, Rirseba Selaxa. aqedan gamomdinare, sasamarTlom 
mizanSewonilad miiCnia ganmcxadebel kompanias misTvis aenazRau-
rebina aramaterialuri ziani samoqalaqo kodeqsis me-13 muxlis 
me-2 punqtis safuZvelze.

26. ganmcxadebelma kompaniam sasamarTlos ganCineba gaasaCivra. 
igi acxadebda, rom konstitucia ar moiTxovda Canaweris gamoye-
nebamde misi kanonierebis dadgenas da rom formalurad ar Canda, 
rom Canaweri ukanono gziT iyo mopovebuli. mosarCele saxelmwifo 
Tanamdebobis piri iyo da Canaweris Sinaarsi misi sajaro funqciis 
ganxorcielebas exeboda. Canaweris Sesaxeb misi eTerSi gadacema-
mde erTi kviris ganmavlobaSi saubrobdnen. satelefono saubris 
gadacemiT ganmcxadebelma kompaniam Seasrula Tavisi movaleoba 
sajaro interesis mqone informaciis sazogadoebisaTvis miwodebis 
TvalsazrisiT. da bolos, ganmcxadebeli miuTiTebda, rom mosarCe-
le garkveuli drois Semdeg gaxda sakonstitucio sasamarTlos mo-
samarTle da ar SeiZleba imis Tqma, rom mas gadacemis Sedegad raime 
ziani miadga.

27. 2000 wlis 22 Tebervals zilinas samxareo sasamarTlom (Krajský 
súd) mxari dauWira saolqo sasamarTlos gadawyvetilebas. samxareo 
sasamarTlo daeTanxma, rom sainformacio saSualebebis mier infor-
maciis gavrceleba demokratiul sazogadoebaSi politikur Zalau-
flebaze zedamxedvelobis mniSvnelovani meqanizmia. sazogadoebri-
vi interesis mqone sakiTxebis Sesaxeb informireba da kritika mas-
mediis erT-erTi umniSvnelovanesi amocanaa, xolo aseTi interesis 
konstituciuri dacva uzrunvelyofilia gamoxatvis Tavisuflebis 
da informaciis miRebis uflebis garantiebiT. Tumca gansaxilvel 
saqmeSi dairRva satelekomunikacio samsaxurebis momxmarebelTa 
komunikaciis Tavisuflebis ufleba, xolo satelefono saubris 
sajarod gadacemis Sedegad moxda piradi cxovrebis pativiscemis 
uflebaSi Careva. es faqti gaxda momCivnis uflebebSi ganmcxadebeli 
kompaniis dausabuTebeli Carevis mTavari RerZi, radgan, rogorc 
saolqo sasamarTlom daadgina, saidumloebis dacva saxelmwifo 
Tanamdebobis pirTa saubrebzedac vrceldeboda. 
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II. Sesabamisi Sidasaxelmwifo samarTali

aA. konstitucia

28. me-16 muxlis 1-li punqti uzrunvelyofs pirovnebis xel-
Seuxeblobisa da piradi cxovrebis dacvas. misi SezRudva dasaSvebia 
mxolod kanoniT dadgenil SemTxvevebSi.

29. 22-e muxli uzrunvelyofs korespondenciis, komunikaciis 
sxva saSualebebisa da safosto gzavnilebis, aseve piradi infor-
maciis saidumloebis dacvas (§1). dauSvebelia Careva werilebSi, ko-
munikaciis sxva saSualebebSi da werilobiT gzavnilebSi, piradad 
Senaxuli iqneba is Tu fostis an sxva saSualebiT gagzavnili, sate-
lefono komunikaciis CaTvliT, garda kanoniT gaTvaliswinebuli 
SemTxvevebisa (§2).

30. 26-e muxlis 1-li punqti uzrunvelyofs gamoxatvis Tavisu-
flebas da informaciis uflebas. am muxlis me-2 punqti, inter alia, ad-
gens, rom yovel adamians aqvs ufleba gamoTqvas Tavisi azri da Ta-
visuflad moiZios, miiRos da gaavrcelos mosazrebebi da informa-
cia. am muxlis me-4 punqtis safuZvelze gamoxatvis Tavisufleba da 
informaciis Tavisuflad moZiebis, miRebis da gavrcelebis ufleba 
SeiZleba SeizRudos kanoniT gaTvaliswinebul SemTxvevebSi, ro-
desac es aucilebelia demokratiul sazogadoebaSi, inter alia, sxvaTa 
uflebebisa da Tavisuflebebis dasacavad.

31. 26-e muxlis me-5 punqtis safuZvelze, romelic saqmesTan daka-
vSirebul dros iyo ZalaSi, saxelmwifo organoebs da adgilobrivi 
TviTmmarTvelobis organoebs evalebodaT saTanado formiT miewo-
debinaT informacia maTi saqmianobis Sesaxeb. am TvalsazrisiT dama-
tebiTi detalebi gansazRvruli unda yofiliyo specialuri kanoniT.

Bb. samoqalaqo kodeqsi

32. samoqalaqo kodeqsSi piris piradi xelSeuxeblobis ufleba 
me-11 da misi momdevno muxlebiTaa garantirebuli.

33. me-11 muxlis Sesabamisad, fizikur pirs ufleba aqvs, dacu-
li iqnes misi pirovneba, kerZod, misi sicocxle da janmrTeloba, 
samoqalaqo da adamianuri Rirseba, piradi cxovreba, reputacia da 
piradi monacemebi. 

34. me-12 muxlis 1-li punqti, inter alia, uzrunvelyofs, rom fi-
zikur pirTan an piradi xasiaTis mis gancxadebebTan dakavSirebuli 
audioCanawerebi SeiZleba gakeTdes an gamoyenebuli iqnes mxolod 
mocemuli piris TanxmobiT. am muxlis me-2 punqtis safuZvelze 
Tanxmoba ar moiTxoveba, Tu dokumentebi an Canawerebi gamoiyeneba 
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oficialuri mizniT, kanonis Sesabamisad. me-12 muxlis me-3 punqtis 
Tanaxmad, suraTebi da audioCanawerebi SeiZleba saTanado formiT 
gakeTdes da gamoyenebuli iqnes mocemuli piris Tanxmobis gareSe 
samecniero da mxatvruli miznebisTvis, aseve presis, konematogra-
fiuli, radio- da satelevizio saSualebebiT axali ambebis progra-
mebSi gadacemis mizniT. Tumca aseTi gamoyeneba ar unda ewinaaRmde-
gebodes mocemuli piris dasabuTebul interesebs. 

35. me-13 muxlis 1-li punqtis Sesabamisad, yovel fizikur pirs 
aqvs ufleba, moiTxovos, rom gacemul iqnes brZaneba mis pirad xel-
SeuxeblobaSi aramarTlzomieri Carevis aRkveTis Sesaxeb, aseTi 
Carevis zemoqmedebis Sewyvetis Sesaxeb da saTanado kompensaciis  
miniWebis Sesaxeb.

36. me-13 muxlis me-2 punqti adgens, rom, rodesac me-3 muxlis 
1-li punqtis safuZvelze miniWebuli dakmayofileba sakmarisi ar 
aris, gansakuTrebiT rodesac dazaralebuli mxaris Rirseba an sa-
zogadoebrivi mdgomareoba mniSvnelovanad Seilaxa, dazaralebul 
mxares aseve ufleba aqvs moiTxovos aramaterialuri zianis fuladi 
kompensacia. 

g. aqti perioduli presisa da masobrivi informaciis 
sxva saSualebebis Sesaxeb (kanoni #81/1966 Coll.)

37. aqti aregulirebs moqalaqeTa (občan) mier presisa da masobri-
vi informaciis sxva saSualebaTa gamoyenebas gamoxatvis da presis 
Tavisuflebis uflebis (ganyofileba 1(1)) Sesabamisad, romelic 
konstituciiTaa uzrunvelyofili. aqtis me-5 nawili (časť) areguli-
rebs gamoxatvis da presis Tavisuflebis xelyofisagan dacvis saki-
Txs. igi, inter alia, Seicavs Semdeg wesebs.

38. nebismieri piri, romelic iyenebs gamoxatvisa da presis Ta-
visuflebis uflebas, uzrunvelyofilia samarTlebrivi dacvis  
saSualebiT (ganyofileba 16(1))

39. me-16 ganyofilebis me-2 punqtSi, iseTi informaciis gamoqve-
yneba, romelic safrTxes uqmnis sazogadoebisa da moqalaqeTa ka-
noniT dacul interesebs, ganxilulia rogorc gamoxatvis an presis 
Tvisuflebis xelyofa. sazogadoebisa da moqalaqeTa gamoxatvisa 
da presis Tavisuflebis xelyofisagan dacva evaleba gamomcemels, 
mTavar redaqtors, redaqtorsa da avtors. detalebi unda gani-
sazRvros specialuri kanoniT, romelic imavdroulad daareguli-
rebs gamomcemlis pasuxismgeblobas presisa da sainformacio saSua-
lebebiT miyenebuli zianisTvis.
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samarTali

I. konvenciis me-10 muxlis savaraudo darRveva

40. ganmcxadebeli kompania Cioda, rom b-ni ‘d’-is sarCelze miRebuli 
sasamarTlo dadgenilebebiT dairRva misi informaciis gavrcelebis 
ufleba. igi eyrdnoboda konvenciis me-10 muxls, romelic acxadebs:

“1. yvelas aqvs ufleba gamoxatvis Tavisuflebisa, es ufleba moi-
cavs piris Tavisuflebas, hqondes Sexedulebebi, miiRos an gaavrcelos 
informacia Tu mosazrebebi sajaro xelisuflebis Caurevlad da saxel-
mwifo sazRvrebis miuxedavad. es muxli xels ar uSlis saxelmwifoebs, 
ganaxorcieln radiomauwyeblobis, satelevizio an konomatografiul 
sawarmoTa licenzireba.

2. am TavisuflebaTa ganxorcieleba, ramdenadac is ganuyofelia Sesaba-
misi valdebulebisa da pasuxismgeblobisagan, SeiZleba daeqvemdebaros iseT 
wesebs, probebs, SezRudvebs an sanqciebs, romlebic gaTvaliswinebulia ka-
noniT da aucilebelia demorkatiul sazogadoebaSi erovnuli uSiSroebis, 
teritoriuli mTlianobis an sazogadoebrivi usafrTxoebis interesebisaT-
vis, uwesrigobisa Tu danaSaulis aRsakveTad, janmrTelobis an moralis 
dacvis mizniT, sxvaTa reputaciis an uflebebis dasacavad, saidumlod miRe-
buli informaciis gamJRavnebis Tavidan asacileblad an sasamarTlo xeli-
suflebis avtoritetisa da miukerZoeblobis uzrunvelsayofad.”

aA. mxareTa argumentebi

41. mTavrobam aRiara, rom saqmesTan dakavSirebul dros b-ni ‘d’ iyo 
sajaro piri, radgan igi CarTuli iyo politikaSi, magram satelefono 
saubris Canaweri piradi xasiaTis iyo. mTavroba daeyrdno saqmes tameri 
italiis winaaRmdeg (#41205/98, ECHR 2000-I) da ganacxada, rom dasaSvebi 
kritikis gansakuTrebiT viwro farglebi, romlebic sxva SemTxvevebSi 
politikosebis mimarT nebadarTulia, maT pirad saqmeebs ar moicavs. 

42. garda amisa, mTavrobam xazgasmiT aRniSna, rom mocemuli Canawe-
ri gakeTda ukanonod da korespondenciisa da komunikaciis sxva saxee-
bis saidumloebis konstituciuri dacvis darRveviT. ganmcxadebel-
ma icoda, rom Canaweri ukanono warmoSobis iyo, magram, miuxedavad 
amisa, misi eTerSi gaSveba gadawyvita, rac gonivruli ar iyo. am das-
kvnis gasamyareblad mTavrobam miuTiTa, rom Canaweri praqtikulad 
gaurkveveli iyo, rom arsebobda eWvi, ekuTvnoda Tu ara Cawerili xma 
b-n ‘d’-s, da rom Canaweris Sinaarsis gaurkveveli da bundovani xasia-
Tis gamo SeuZlebeli iyo misgan relevanturi informaciis miReba.

43. zemoaRniSnuli argumentebis gaTvaliswinebiT, mTavrobas 
miaCnia, rom Canaweris eTerSi gaSvebas sajaro ganxilvaSi raime 
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wvlili ar Seutania, garda imisa, rom ganmcxadebelma kompaniam amiT 
eWvqveS daayena Jurnalisturi eTikis dacvis sakiTxi. nebismier Se-
mTxvevaSi man araswori STabeWdileba Seqmna, ramac ziani miayena b-ni 
‘d’-is reputacias, kerZod, gaJRerda, rom igi gareuli iyo “SP”-is 
privatizaciis garSemo mimdinare movlenebSi.

44. mTavrobam relevanturad da sakmarisad miiCnia warmodgenili 
argumentebi, gansakuTrebiT saolqo sasamarTlos argumentebi. rac 
Seexeba Sefardebul sanqciebs, isini kanonieri miznis proporciuli 
iyo. mTavrobam daaskvna, rom Careva saWiro iyo demokratiul sazo-
gadoebaSi imdenad, ramdenadac igi gamowveuli iyo mwvave socialu-
ri saWiroebiT da dasaxuli legitimuri miznis proporciuli iyo.

45. da bolos, konvenciis me-17 muxlze dayrdnobiT, mTavrobam 
ganacxada, rom ganmcxadebeli kompania ver moiTxovda dacvas kon-
venciis me-10 muxlis safuZvelze, rameTu misi moqmedebiT adgili 
hqonda gamiznul Carevas b-ni ‘d’-is uflebebSi, romlebic aseve kon-
venciiTaa garantirebuli. kerZod, ganmcxadebel kompanias araferi 
ar uSlida xels, komentari gaekeTebina arsebuli situaciis Sesaxeb 
da gaekritikebina masSi CarTuli pirebi gonivruli saxiT, ukanono 
gziT mopovebuli Canaweris eTerSi gaSvebis gareSe. 

46. ganmcxadebeli kompania amtkicebda, rom gasaCivrebuli Careva 
ar iyo dakavSirebuli raime socialur saWiroebasTan, romelic sak-
marisad mwvave iqneboda imisTvis, rom gadaewona sazogadoebrivi in-
teresi masmediisa da sazogadoebis saerTo interesis mqone sakiTxe-
bis Sesaxeb informirebis Tavisuflebis uzrunvelyofis kuTxiT. 

bB. sasamarTlos Sefaseba

1. zogadi principebi

47. gamoxatvis Tavisufleba demokratiuli sazogadoebis erT-erTi 
mniSvnelovani qvakuTxedi da misi ganviTarebisa da TiToeuli indi-
vidis TviTrealizebis erT-erTi ZiriTadi pirobaa. igi eqvemdebareba 
me-10 muxlis me-2 punqts da miesadageba ara mxolod “informacias” an 
“Sexedulebebs”, romlebic miRebulia keTili nebiT an miCneulia uvne-
blad an neitralurad, aramed aseve iseT informacias Tu Sexedulebe-
bs, romlebic iwveven wyenas, Soks an gawbilebas. aseTia pluralizmis, 
tolerantobisa da masStaburi azrovnebis moTxovna, romlis gareSec 
“demokratiuli sazogadoeba” ver iarsebebs. es Tavisufleba eqvemde-
bareba me-10 muxlis me-2 punqtiT gansazRvrul gamonaklisebs, romle-
bic gansakuTrebuli sizustiT unda dadgindes. nebismieri SezRudvis 
saWiroeba damajereblad unda dasabuTdes (ix., magaliTad, nilseni da 
jonseni norvegiis winaaRmdeg [GC], #23118/93, §43, 1999-VIII).
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48. piris gamoxatvis TavisuflebaSi Careva iwvevs konvenciis me-10 
muxlis darRvevas, Tu igi ar xvdeba am muxlis me-2 punqtiT dadgeni-
li romelime gamonaklisis farglebSi. aqedan gamomdinare, sasamarT-
lom TanmimdevrobiT unda Seiswavlos aseTi Careva iyo Tu ara “kano-
niT gaTvaliswinebuli”, misi mizani an miznebi iyo Tu ara kanonieri 
me-10 muxlis me-2 punqtis safuZvelze da iyo Tu ara igi “aucilebeli 
demokratiul sazogadoebaSi” zemoaRniSnuli miznis an miznebis mi-
saRwevad (ix., magaliTad, sandei taimsi gaerTianebuli samefos wi-
naaRmdeg (#1), 1979 wlis 26 aprilis gadawyvetileba, seria A #30, §45).

49. zedsarTavi saxeli “aucilebeli”, me-10 muxlis me-2 punqtis mniS-
vnelobiT, “mwvave socialur saWiroebas” moicavs. xelSemkvrel saxel-
mwifoebs aqvT garkveuli Sefasebis zRvari, romelsac isini aseTi saWi-
roebis arsebobis dasadgenad iyeneben, magram igi evropul zedamxedve-
lobasTan erTad xorcieldeba da moicavs rogorc kanonmdeblobas, ise 
misi gamoyenebis Sesaxeb gadawyvetilebas, im gadawyvetilebebis CaTvliT, 
romlebsac damoukidebeli sasamarTlo iRebs. aqedan gamomdinare, sa-
samarTlo uflebamosilia miiRos ganCineba, iyo Tu ara “SezRudva” Se-
sabamisi gamoxatvis Tavisuflebisa, rogorc es me-10 muxliTaa daculi 
(ix. magaliTad, ianovski poloneTis winaaRmdeg [GC], #25716/94, §30, 1999-I).

50. Tavisi sazedamxedvelo uflebamosilebis ganxorcielebisas sa-
samarTlom unda Seiswavlos sadavo Careva mTeli saqmis fonze, ganmcxa-
deblis sawinaaRmdegod gamoTqmuli komentarebis Sinaarsisa da maTi kon-
teqstis CaTvliT. kerZod, unda dadgindes, iyo Tu ara mocemuli Careva 
“misaRwevi kanonieri miznis proporciuli” da iyo Tu ara mis gasamarTle-
blad erovnuli xelisuflebis mier warmodgenili argumentebi “relevan-
turi da sakmarisi” (ix. magaliTad, barfordi daniis winaaRmdeg, 1989 wlis 
22 Tebervlis gadawyvetileba, seria A # 149, gv. 12, §28). amis ganxorcielebi-
sas sasamarTlo unda darwmundes, rom erovnulma xelisuflebam gamoi-
yena standartebi, romlebic Seesabameba me-10 muxliT gaTvaliswinebul 
principebs, aseve imaSi, Tu ramdenad daeyrdno igi Sesabamisi faqtebis mi-
saReb Sefasebas (ix., magaliTad, iersildi daniis winaaRmdeg, 1994 wlis 23 
seqtembris gadawyvetileba, seria A # 298, gv. 23, §31). 

51. sasamarTlo kvlav miuTiTebs im mniSvnelovan funqciaze, ro-
melsac presa demokratiul sazogadoebaSi asrulebs. miuxedavad 
imisa, rom presam garkveul sazRvrebs ar unda gadaabijos, kerZod, 
sxvaTa reputaciisa da uflebebis Selaxvisa da konfidencialuri 
informaciis gamJRavnebis Tavidan acilebis TvalsazrisiT, sazo-
gadoebis interesebSi Semavali sakiTxebis Sesaxeb informaciisa da 
Sexedulebebis gavrceleba mainc mis movaleobad rCeba, rac man misi 
valdebulebebisa da pasuxismgeblobebisTvis Sesaferisi formiT 
unda gaakeTos (ix. magaliTad, bladet tromso da stensaasi nor-
vegiis winaaRmdeg [GC], #21980/93, § 58, ECHR 1999-III). garda amisa, sa-
samarTlo gulisyuriT udgeba im faqts, rom Jurnalisturi Tavisu-
fleba imavdroulad moicavs SesaZlo gasaCivrebas garkveuli gaz-
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viadebisTvis an Tundac provocirebisTvis (ix., mag., perna italiis 
winaaRmdeg [GC], #48898/99, §39, 2003-V). 

52. politikuri gancxadebebisa da sazogadoebrivi interesis 
mqone sakiTxebze debatebis SezRudvis TvalsazrisiT konvenciis 
me-10 muxlis me-2 punqti Zalze viwro farglebs adgens (ix. magali-
Tad, sureki TurqeTis winaaRmdeg (# 1) [GC], #26682/95, §61, ECHR 1999-
IV). garda amisa, dasaSvebi kritikis TvalsazrisiT, farglebi ufro 
farToa politikosebis mimarT, vidre kerZo pirTa mimarT. am ukanas-
knelTagan gansxvavebiT, politikosebi, gardauvlad da Segnebulad 
uqvemdebareben TavianT gamonaTqvamebs da qmedebebs Jurtaliste-
bisa da farTo sazogadoebis ufro intensiur controls. amitom 
maT Semgueblobis meti xarisxi unda gamoavlinon (ix., magaliTad, 
inCali TurqeTis winaaRmdeg, 1998 wlis 9 ivnisi, moxsenebebi 1998-IV, 
gv. 1567, §54).

53. bolos sasamarTlo imeorebs, rom Carevis proporciulobis 
Sefasebisas gaTvaliswinebuli unda iqnes dakisrebuli sanqciebis 
bunebisa da simkacris faqtori (ix., magaliTad, Ceilani TurqeTis 
winaaRmdeg [GC], #23556/94, §37, 1999-IV). am TvalsazrisiT momaval-
Si aseve gaTvaliswinebuli unda iqnes dakisrebuli sanqciebiT ga-
mowveuli potenciuri mkacri Sedegi presisTvis, romelic infor-
maciis mimwodeblisa da sazogadoebrivi makontroleblis funqcie-
bs axorcielebs (ix, mutatis mutandis, godvini gaerTianebuli samefos 
winaaRmdeg, 1996 wlis 27 martis gadawyvetileba, Reports of Judgments 
and Decisions 1996‑II, gv. 500, §39 da barToldi germaniis winaaRmdeg, 
1985 wlis 25 marti, seria A # 90, gv. 26, §58).

2. zogadi principebis gamoyeneba warmodgenil saqmeSi

a. Careva, kanoniereba da kanonieri mizani

54. sasamarTlo miiCnevs _ da es mxareebs Soris davis sagani ar 
yofila _ rom saolqo da samxareo sasamarTloebis saproceso ga-
dawyvetilebebi b-ni ‘d’-is pirovnuli xelSeuxeblobis dacvis Se-
saxeb warmoadgenda ganmcxadebeli kompaniis informaciis gavrce-
lebis uflebaSi Carevas konvenciis me-10 muxlis safuZvelze.

55. garda amisa, sasamarTlo miiCnevs _ da arc es yofila sadavo 
mxareebs Soris _ rom gasaCivrebuli Careva gaTvaliswinebuli iyo 
kanoniT, kerZod, samoqalaqo kodeqsis me-11 da misi momdevno muxle-
biT da igi emsaxureboda kanonier mizans, kerZod, sxvaTa reputacii-
sa da uflebebis dacvas. amrigad, gasarkvevi rCeba sakiTxi, iyo Tu 
ara Careva “aucilebeli demokratiul sazogadoebaSi”. 
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b. aucilebloba

56. axla sasamarTlo ganixilavs ganmcxadebeli kompaniis winaaRmdeg 
samoqalaqo sarCelis Setanis saSualeba iyo Tu ara aucilebeli demokra-
tiul sazogadoebaSi b-ni ‘d’-is reputaciisa da uflebebis dasacavad, anu, 
emsaxureboda Tu ara igi am TvalsazrisiT mwvave socialur saWiroebas.

57. amasTan dakavSirebiT aucileblad unda aRiniSnos, rom b-ni ‘d’, 
rogorc es Sidasaxelmwifo sasamarTloebma aRiares, saqmesTan dakav-
Sirebul dros iyo saxelmwifo Tanamdebobis piri. mas ekava iusticiis 
saministros saxelmwifo mdivnis posti, politikuri Tanamdeboba, rome-
lic samoqalaqo samsaxuris nawils ar warmoadgens (ix. zemoT, punqti 14).

Sidasaxelmwifo sasamarTloebma aRniSnes, rom saxelmwifo Tana-
mdebobis pirs aqvs ufleba, misi piradi cxovreba daculi iqnes kano-
niT, da daadgines, rom Cawerili da eTerSi gadacemuli satelefono  
saubari kerZo xasiaTis iyo da, aqedan gamomdinare, igi ar unda gadaecaT. 

58. sasamarTlo am daskvnas ver daeTanxmeba. gansakuTrebiT unda 
aRiniSnos, rom mocemuli satelefono saubari Sedga mTavrobis ma-
Rali rangis or warmomadgenels _ iusticiis saministros saxel-
mwifo mdivansa da premier-ministris moadgiles, finansTa ministrs 
Soris. igi exeboda 1996 wels or jgufs Soris ZalauflebisTvis mi-
mdinare brZolas, sadac TiToeul mxares zurgs umagrebdnen poli-
tikosebi, romlebic dainteresebuli iyvnen qveynis ZiriTadi sada-
zRvevo organizaciis _ “SP”-is privatizaciiT.

amrigad, saubris konteqsti da Sinaarsi wminda politikuri xasia-
Tis iyo da sadavo movlenebSi sasamarTlom piradi cxovrebis ele-
mentebi ver dainaxa. aqedan gamomdinare, gamosayenebelia konvenciis 
precedentuli samarTliT dafuZnebuli Semgueblobis specialuri 
standarti (ix. inkalis saqme, cit. zemoT §54).

analogiurad, sasamarTlos miaCnia, rom saxelmwifos mflobe-
lobaSi myofi sawarmos menejmenti da misi privatizacia, yovelgva-
ri eWvis gareSe da misi ganmartebiT, saerTo interesebSi Semavali 
sakiTxia. es gansakuTrebiT aqtualuria ekonomikurad da poli-
tikurad gardamaval periodSi. mocemuli saqmis garemoebebidan 
gamomdinare, mniSvnelovani ar aris, iyo Tu ara Canaweris smenadoba 
damakmayofilebeli an gamoiwvia Tu ara man Semdgomi debatebi.

59. sasamarTlos miaCnia, rom Sidasaxelmwifo sasamarTloebma gan-
sjadobis orive doneze gadamwyveti mniSvneloba mianiWes im faqts, 
rom radiomauwyeblobis Canaweri ukanono gziT iyo mopovebuli. 

maT daaskvnes, rom aseTi Canaweris eTerSi gaSveba TavisTavad 
iyo mosarCelis piradi xelSeuxeblobis dacvis uflebis darRveva. 
es gamomdinareobs rogorc saolqo sasamarTlos gadawyvetilebis 
samotivacio nawilidan (ix. zemoT, punqti 23), ise saolqo da samxa-
reo sasamarTloebis argumentaciidan (ix. zemoT, punqtebi 25 da 27).
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60. amasTan dakavSirebiT unda aRiniSnos, rom arc erT etapze ar 
wamouyenebiaT pretenzia imasTan dakavSirebiT, rom ganmcxadebe-
li kompania an misi TanamSromlebi Tu warmomadgenlebi raime saxiT 
pasuxismgebeli iyvnen Canawerze, an rom Jurnalistebma misi mopo-
vebiT an gadacemiT sisxlis samarTlis kanonmdebloba daarRvies. 
Canaweris gakeTebasTan dakavSirebuli garemoebebis konteqstSi 
aseve unda aRiniSnos, rom Sidasaxelmwifo doneze am sakiTxis gar-
Semo raime gamoZieba ar Catarebula. es SeiZleba ucnaurad JRerdes, 
radgan saqme exeboda satelefono saubars mTavrobis or maRalCi-
nosans Soris da radgan ar SeiZleboda a priori gamoricxva eWvisa, rom 
Canaweri oficialuri uflebamosilebis gadametebiT gakeTda.

61. aseve unda aRiniSnos, rom Sidasaxelmwifo sasamarTloebs ar 
daudgeniaT, rom Canaweri Seicavda raime araswor an damaxinjebul 
informacias, an rom ganmcxadebeli kompaniis Jurnalistebis mier 
gadacemulma informaciam an maT mier gamoTqmulma Sexedulebebma 
raime gansakuTrebuli ziani miayena mosarCelis pirad xelSeuxe-
blobas an reputacias. am ukanasknelTan dakavSirebiT ar unda da-
gvaviwydes, rom sadavo radiogadacemis Semdeg mosarCele sakonsti-
tucio sasamarTlos mosamarTled airCies (ix. zemoT, punqti 15), da 
Znelia vivaraudoT, rom misi reputacia Seilaxa.

62. sasamarTlos aseve miaCnia, rom ganmcxadebeli kompania daisa-
ja ZiriTadad im martivi faqtis gamo, rom man viRacis mier ukano-
nod mopovebuli informacia gadasca. Tumca sasamarTlo ver darw-
munda, rom im faqtis safuZvelze, rom Canaweri kanonis darRveviT 
mesame piris mier iyo mopovebuli, ganmcxadebel kompanias SeiZleba 
waerTvas konvenciis me-10 muxliT garantirebuli dacva.

aqedan gamomdinareobs, rom Carevis miTiTebuli safuZvlebi aris 
Zalze viwro da amitom – arasakmarisi.

63. bolos sasamarTlos miaCnia, rom araferi ar mianiSnebs imaze, 
rom ganmcxadebeli kompania boroti survilebiT moqmedebda, an rom 
mas amoZravebda raime sxva mizani, garda imisa, rom Tavs valdebu-
lad Tvlida, sazogadoebisTvis xelmisawvdomi gaexada sakiTxTan 
dakavSirebuli informacia (ix. zemoT, punqti 17). 

64. zemoaRniSnuli mizezebidan gamomdinare, ar SeiZleba gakeT-
des daskvna, rom mocemuli satelefono Canaweris gadacemiT gan-
mcxadebeli kompania iseTi saxiT Caeria b-ni ‘d’-is reputaciasa da 
uflebebSi, romelic amarTlebs mis mimarT gamoyenebul sanqcias. 
aqedan gamomdinare, informaciis gavrcelebis mis uflebaSi Careva 
arc mwvave socialur saWiroebas Seesabameboda da arc misaRwevi ka-
nonieri miznis proporciuli iyo. amrigad, igi ar iyo “aucilebeli 
demokratiul sazogadoebaSi”.

65. aqedan gamomdinare, dairRva konvenciis me-10 muxli.
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II. konvenciis 41-e muxlis gamoyeneba

66. konvenciis 41-e muxli adgens:

“Tu sasamarTlo daadgens, rom dairRva konvencia da misi oq-
mebi, xolo Sesabamisi maRali xelSemkvreli mxaris Sidasaxelmwi-
foebrivi samarTali darRvevis mxolod nawilobrivi gamoswore-
bis SesaZleblobas iZleva, saWiroebis SemTxvevaSi, sasamarTlo 
dazaralebul mxares samarTlian dakmayofilebas miakuTvnebs.”
 
67. ganmcxadebel kompanias samarTlian dakmayofilebasTan daka-

vSirebiT moTxovna ar warmoudgenia.

aRniSnulis safuZvelze sasamarTlo erTxmad

adgens, rom dairRva konvenciis me-10 muxli.

Sesrulebulia inglisur enaze da werilobiT gacxadebulia 2006 
wlis 19 dekembers, sasamarTlos reglamentis 77-e wesis me-2 da me-3 
punqtebis Sesabamisad.

t. l. earli    nikolas bratza
seqciis mdivani    Tavmjdomare
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adamianis uflebaTa evropuli sasamarTlo

pirveli seqcia

saqme ramazanova da sxvebi Aazerbaijanis winaaRmdeg

CASE OF RAMAZANOVA AND OTHERS v. AZERBAIJAN

(ganacxadi #44363/02)

gadawyvetileba

strasburgi

2007 wlis 1 Tebervali

saboloo

01/05/2007

es gadawyvetileba saboloo gaxdeba konvenciis 44-e muxlis me-2 
punqtiT gaTvaliswinebul SemTxvevebSi. igi SeiZleba  

daeqvemdebaros redaqciuli xasiaTis Sesworebebs.
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adamianis uflebaTa evropuli sasamarTlo

saqmeze “ramazanova da sxvebi azerbaijanis winaaRmdeg”
(Ramazanova and others v. Azerbaijan)

adamianis uflebaTa evropuli sasamarTlos palatam (pirveli 
seqcia) Semdegi SemadgenlobiT:

b-ni k.l. rozakisi, Tavmjdomare,
b-ni l. lukaidesi,
q-ni f. tulkensi,
q-ni e. steineri,
b-ni k. hajievi,
b-ni d. spielmani,
b-ni s.e. iebensi, mosamarTleebi,
da b-ni s. nilseni, seqciis mdivani,

moiTaTbira 2007 wlis 11 ianvars da 

imave dRes miiRo Semdegi gadawyvetileba:
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procedura

1. saqme momdinareobs ganacxadidan (#44363/02) azerbaijanis res-
publikis winaaRmdeg, romelic sasamarTloSi Semotanilia adamianis 
uflebaTa da ZiriTad TavisuflebaTa dacvis evropuli konvenciis 
(“konvencia”) 34-e muxlis safuZvelze azerbaijanis moqalaqeebis _ 
qalbaton nabat ramazanovas, baton emin zeinalovas, qalbaton zafi-
ra ganbarovasa da baton eldar alizades ( “ganmcxadeblebi”) mier 
2002 wlis 22 noembers.

2. ganmcxadeblebs warmoadgenda baqoSi moRvawe advokati b-ni i. 
alievi. azerbaijanis mTavrobas (“mTavroba”) warmoadgenda misi war-
momadgeneli, batoni s. asgarovi.

3. ganmcxadeblebi Ciodnen, rom maTi sazogadoebrivi gaerTiane-
bis registraciis dagvianebiT dairRva maTi gaerTianebis ufleba, 
rom Sidasaxelmwifo sasamarTloebi ar iyvnen damoukidebeli da 
miukerZoebeli da rom samarTlebrivi dacvis Sidasaxelmwifo sa-
Sualebebi ar iyo efeqtiani im sarCelebis ganxilvisas, romlebic 
asociaciam waradgina azerbaijanis iusticiis saministros winaaR-
mdeg. 

4. 2003 wlis 4 seqtembers sasamarTlom gadawyvita mTavrobisTvis 
Seetyobinebina ganacxadis Sesaxeb. konvenciis 29-e muxlis me-3 pun-
qtis safuZvelze man gadawyvita erTdroulad ganexila ganacxadis 
arsebiTi mxare da misi dasaSveboba.
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faqtebi

I. saqmis garemoebebi

5. ganmcxadeblebi daibadnen, Sesabamisad, 1947, 1949, 1952 da 1947 
wlebSi da cxovroben baqoSi.

6. 2001 wlis 4 aprils ganmcxadeblebma daafuZnes sazogadoebrivi 
gaerTianeba “adamianis uflebaTa dacvis mxardaWera baqos usaxlka-
ro da mowyvladi mcxovreblebisTvis” (“Evsiz və Məzlum Bakılıların İnsan 
Hüquqlarının Müdafiəsinə Yardım” İctimai Birliyi). es iyo aramomgebiani orga-
nizacia, romelic usaxlkaro adamianebis interesebis dacvis mizniT 
Seiqmna.

Aa. registraciis moTxovna ganmcxadebelTa mier da  
Tavdapirveli sasamarTlo procesebi

7. 2001 wlis 9 aprils ganmcxadeblebma gaerTianebis registra-
cia mosTxoves iusticiis saministrosTan arsebul saxelmwifo re-
estrs (SemdgomSi aseve moxseniebuli iqneba rogorc “saministro”), 
romelic iuridiul pirTa saxelmwifo registraciaze pasuxism-
gebeli uwyebaa. rogorc mTavroba acxadebs, es moTxovna Seitanes 
2001 wlis 12 aprils. Sidasaxelmwifo kanonmdeblobis Sesabamisad 
arasamTavrobo organizacias iuridiuli piris statusi mxolod  
saministros mier registraciaSi gatarebis Semdeg eniWeba.

8. 2001 wlis 18 maiss saministrom saregistracio dokumentebi gan-
mcxadeblebs daubruna “raime moqmedebis ganxorcielebis gareSe”, 
anu saregistracio mowmobis gacemis da gaerTianebis registraciaze 
uaris oficialurad Tqmis gareSe. TandarTul werilSi saministro 
miuTiTebda, rom gaerTianebis wesdeba ar Seesabameboda arasamTa-
vrobo organizaciaTa Sesaxeb kanonis me-6 muxls, radgan masSi ar iyo 
debuleba gaerTianebis saqmianobis teritoriuli arealis Sesaxeb.

9. ganmcxadeblebma Secvales wesdeba saministros miTiTebis Sesa-
bamisad da 2001 wlis 4 ivniss xelmeored Seitanes registraciis mo-
Txovna, romelsac wesdebis axali varianti daurTes. 2001 wlis 10 se-
qtembers saministrom kidev erTi uariT upasuxa, sadac acxadebda, 
rom wesdeba kvlav ar Seesabameboda arasamTavrobo organizaciaTa 
Sesaxeb kanonis moTxovnebs. kerZod, masSi miTiTebuli ar iyo gaer-
Tianebis sazedamxedvelo sabWos uflebamosilebis vada, rogorc 
amas zemoaRniSnuli kanonis 25-e muxlis 1-li punqti moiTxovda.

10. ganmcxadeblebma kvlav Seaswores wesdeba da 2001 wlis 2 
oqtombers mesamed moiTxoves registracia. 
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11. pasuxis ramdenime Tvis lodinis Semdeg, 2002 wlis 22 maiss, 
ganmcxadeblebma iasamalis raionul sasamarTlos mimarTes. isini 
Ciodnen, rom saministro “Tavs aridebda” maTi organizaciis regis-
tracias da iTxovdnen saministrosTvis maTi registraciaSi gatare-
ba daevalebinaT. isini aseve 25 000 000 azerbaijanul manaTs (AZM) 
iTxovdnen moraluri zianisTvis.

12. 2002 wlis 5 ivliss saministrom werili gaugzavna sasamarT-
los, romelSic atyobinebda, rom saministrom kvlav daubruna we-
rili ganmcxadeblebs “raime moqmedebis ganxorcielebis gareSe”. am-
jerad registraciaSi gautareblobis mizezad daasaxeles, rom wes-
debaSi miTiTebuli ar iyo asociaciis wevrobis pirobebi, rogorc 
amas arasamTavrobo organizaciaTa Sesaxeb kanonis me-10 muxlis me-3 
punqti moiTxovs. 

13. 2002 wlis 15 ivliss iasamalis raionulma sasamarTlom gan-
mcxadebelTa saCivari ar daakmayofila, radgan saministros moq-
medebebSi aramarTlzomieri veraferi ver aRmoaCina. sasamarTlom 
daadgina, rom gaerTianebis wesdeba kanonis Sesabamisad ar iyo Semu-
Savebuli. 

14. ganmcxadeblebma sasamarTlos gadawyvetileba gaasaCivres. 
2002 wlis 19 seqtembers saapelacio sasamarTlom ZalaSi dato-
va raionuli sasamarTlos gadawyvetileba. 2002 wlis 20 noembers 
saapelacio sasamarTlos gadawyvetileba ZalaSi datova uzenaesma 
sasamarTlom.

15. am drois ganmavlobaSi ganmcxadeblebma organizaciis wesde-
ba kidev erTxel Seaswores saministros bolo komentarebis Sesaba-
misad da 2002 wlis 29 ivliss meoTxed mimarTes saministros regis-
traciisTvis. mas Semdeg, rac kanoniT dadgenil xuT dReSi pasuxi 
ar miiRes, maT iasamalis raionul sasamarTloSi axali sarCeli Sei-
tanes, romelSic Ciodnen, rom saministrom kvlav daarRvia proce-
dura da ukanonod gaaWianura maTi saregistracio dokumentebis 
Seswavla.

16. saministros warmomadgenlebma sasamarTloSi ganacxades, 
rom ganmcxadebelTa saregistracio dokumentebis Seswavlis da-
yovneba gamoiwvia saministros iuridiul pirTa registraciis 
departamentis samuSaos didma moculobam. 

17. 2002 wlis 5 seqtembers iasamalis raionulma sasamarTlom sar-
Celis “ganxilvis gareSe datovebis” proceduruli dadgenileba 
(qərardad) miiRo, anu ganmcxadeblis sarCeli dauSveblad gamoacxada. 
sasamarTlom aRniSna, rom ganmcxadebelTa moTxovna registraciaSi 
gatarebis Sesaxeb iusticiis saministroSi kvlav ganxilvis stadiaze 
iyo da rom ganmcxadeblebma sasamarTloSi sarCeli sakiTxis gadawyve-
tis arasasamarTlo saSualebebis amowurvis gareSe Seitanes. 2002 wlis 
1 noembers es dadgenileba ZalaSi datova saapelacio sasamarTlom, 
xolo 2003 wlis 13 ianvars _ sakonstitucio sasamarTlom. 
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18. maSin, rodesac meore sarCeli jer kidev saapelacio ganxil-
vis stadiaze iyo, ganmcxadeblebma, romlebsac 2002 wlis dekembris 
Semdeg raime pasuxi miRebuli ar hqondaT, kidev erTi sarCeli Seita-
nes, romelSic sasamarTlos sTxovdnen, samarTlebrivad ganemarta 
maTTvis, hqonda Tu ara saministros ufleba Sidasaxelmwifo kanon-
mdeblobis safuZvelze gaeWianurebina an Tavi aeridebina organi-
zaciis registraciaSi gatarebisTvis, da saministros moqmedebaTa 
konstituciurobis sakiTxi gansaxilvelad gadaeca sakonstitu-
cio sasamarTlosTvis. 2002 wlis 18 dekembers iasamalis raionulma 
sasamarTlom sarCelis miRebaze uari ganacxada. man miuTiTa, rom 
ganmcxadebelTa wina saapelacio saCivari jer kidev ganxilvis sta-
diaze iyo. man aseve aRniSna, rom, im dros moqmedi Sidasaxelmwifo 
kanonmdeblobis Sesabamisad, sakonstitucio sasamarTloSi saqmis 
gansaxilvelad Txovna TviT sakonstitucio sasamarTloSi unda 
SeetanaT. 2003 wlis 26 seqtembris gadawyvetilebiT uzenaesma sa-
samarTlom saboloo dadgenileba ZalaSi datova. 

19. 2003 wlis ianvarSi, 2002 wlis ivlisSi ganmcxadebelTa mier 
registraciaSi gatarebasTan dakavSirebuli meoTxe moTxovnidan 
daaxloebiT eqvsi Tvis Semdeg, saministrom kidev erTxel ganacxada 
uari organizaciis registraciaSi gatarebaze. rogorc Cans, ufro 
mogvianebiT, romlis TariRic miTiTebuli ar aris, ganmcxadeble-
bma kvlav Sesworebuli wesdeba mexuTed waradgines registraciis 
moTxovniT.

20. imavdroulad ganmcxadeblebma axali sarCeli Seitanes saminis-
tros bolo uaris Taobaze. 2003 wlis 26 Tebervals iasamalis raio-
nulma sasamarTlom sarCeli ar miiRo, radgan ganmcxadebelTa wina 
saapelacio sarCelebi jer kidev ganxilvis procesSi iyo zemdgom 
sasamarTloebSi. 2003 wlis 3 seqtembris saboloo dadgenilebiT  
uzenaesma sasamarTlom es gadawyvetileba ZalaSi datova. 

21. bolos ganmcxadeblebma damatebiTi sakasacio sarCeli Seita-
nes uzenaesi sasamarTlos TavmjdomaresTan, romelSic isini iTxo-
vdnen procesis xelaxla daniSvnas da saqmis uzenaesi sasamarTlos 
kolegiisTvis gadacemas. 2003 wlis 10 noembris weriliT uzenaesi sa-
samarTlos Tavmjdomarem ganmcxadeblebs moTxovnaze uari uTxra. 
man miuTiTa, rom saqmis xelaxali ganxilvis safuZveli ar arsebobda.

bB. sakonstitucio sasamarTlos dadgenileba

22. ganmcxadeblebma Sidasaxelmwifo sasamarTloebis gadawyve-
tilebaTa winaaRmdeg sakonstitucio sarCeli Seitanes, romelSic 
isini Ciodnen, rom dairRva maTi ramdenime konstituciuri ufleba. 
2004 wlis 23 Tebervals sakonstitucio sasamarTlom maTi sarCeli 
miiRo saqmis arsebiTi ganxilvisTvis.
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23. 2004 wlis 11 maisis dadgenilebiT sakonstitucio sasamarTlom 
daaskvna, rom iasamalis raionuli sasamarTlos, saapelacio sasamarT-
losa da uzenaesi sasamarTlos yvela ganCinebiT da dadgenilebiT dai-
rRva konstituciiT dadgenili adamianis uflebaTa da TavisuflebaTa 
samarTlebrivi garantiebi. sakonstitucio sasamarTlom gansakuTre-
biT aRniSna, rom pirveli sasamarTlo ganxilvebis dros Sidasaxel-
mwifo sasamarTloebma gulmodgined ar Seiswavles ganmcxadebelTa 
saCivari da obieqturad ar Seafases mtkicebulebebi. kerZod, pirvel 
samoqalaqo procesebze sasamarTloebma detalurad ar Seiswavles 
ganmcxadebelTa gaerTianebis Tavisuflebis savaraudo darRvevis sa-
kiTxi da ar daadgines saqmeSi am sakiTxTan dakavSirebuli faqtobrivi 
garemoebebi. amrigad, sakonstitucio sasamarTlom daadgina, rom Si-
dasaxelmwifo sasamarTloebma daarRvies konstituciis me-60 muxli 
da 70-e muxlis 1-li punqti, romlebic individualur uflebaTa da Ta-
visuflebaTa samarTlebriv garantiebs uzrunvelyofs, aseve samoqa-
laqo saproceso kodeqsis ramdenime debuleba. man aseve daadgina, rom 
momdevno sasamarTlo procesebze Sidasaxelmwifo sasamarTloebma 
imave saxiT daarRvies konstituciis igive debulebebi.

24. sakonstitucio sasamarTlom baTilad gamoacxada ganmcxa-
debelTa saqmeze miRebuli yvela Sidasaxelmwifo ganCineba da dad-
genileba da saqme xelaxali ganxilvisTvis saerTo gansjadobis sa-
samarTloebs gadasca. man gansakuTrebiT miuTiTa sasamarTloebs 
ganmcxadebelTa gaerTianebis Tavisuflebis uflebis savaraudo 
darRvevaze, romelic konstituciis 58-e muxliTaa garantirebuli. 

g. gaerTianebis registraciaSi gatareba da Semdgomi 
sasamarTlo procesebi 

25. iusiticiis saministrom, ganmcxadebelTa mier mexuTed ward-
genili registraciis moTxovnis Semdeg, gaerTianeba registraciaSi 
gaatara 2005 wlis 18 Tebervals da registraciis sertifikati gasca. 

26. imave dRes iasamalis raionulma sasamarTlom xelaxla ga-
nixila ganmcxadebelTa saCivari saministros moqmedebaTa kanonie-
rebis da 25 000 000 azerbaijanuli rublis odenobis kompensaciis 
Sesaxeb, romelsac isini maTi gaerTianebis Tavisuflebis savarau-
do darRvevisTvis iTxovdnen. sasamarTlom sarCeli ar daakmayofi-
la. man miuTiTa, rom saqmis xelaxali ganxilvis dros organizacia 
ukve registrirebuli iyo da, aqedan gamomdinare, sadavo sakiTxi 
_ amowuruli. sasamarTlom aseve daadgina, rom Sidasaxelmwifo 
kanonmdebloba ar uzrunvelyofda aseT situaciebSi moraluri  
zianis anazRaurebas. 

27. 2005 wlis 22 ivliss saapelacio sasamarTlom mxari dauWi-
ra pirveli instanciis sasamarTlos gadawyvetilebas. 2005 wlis 22 
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dekembers uzenaesma sasamarTlom ZalaSi datova ufro dabali ins-
tanciis sasamarTloebis gadawyvetilebebi. 

28. rogorc Cans, amis Semdeg ganmcxadeblebma axali sarCeli 
Seitanes, romelSic iusticiis saministros mier Sidasaxelmwifo 
kanonis darRvevis aRiarebas iTxovdnen. 2006 wlis 14 seqtembers 
iasamalis raionulma sasamarTlom sarCeli ukuagdo. 2006 wlis 8 
dekembers saapelacio sasamarTlom saapelacio saCivarTan dakav-
SirebiT daadgina, rom ganmcxadebelTa registraciis moTxovnaze 
iusticiis saministros Sesabamisi uwyebis ganmeorebiTi dagvia-
nebebi iuridiul pirTa saxelmwifo registraciis Sesaxeb kanonis 
me-9 muxlis moTxovnebis darRveva iyo. sasamarTlom oTxidan sam 
ganmcxadebels _ q-n ramazanovas, b-n alizades da q-n ganbarovas 
_ moraluri zianis kompensaciis saxiT, erToblivad miakuTvna 800 
axali azerbaijanuli manaTi (AZN)3, rac daaxloebiT 705 evros (EUR) 
Seadgens. es Tanxa unda gadaexada iusticiis saministros Sesabamis 
muSaks, romelic gaerTianebis saxelmwifo registraciaSi gatarebis  
dagvianebaze iyo pasuxismgebeli. 

II. Sesabamisi Sidasaxelmwifo kanoni

aA. azerbaijanis respublikis 1995 wlis 12 noembris 
konstitucia

muxli 58. gaerTianebis ufleba
“I. yvelas aqvs yfleba sxvebTan erTad gaerTianebis  

Tavisuflebisa.
II. yvelas aqvs nebismieri gaerTianebis Seqmnis ufleba, 

politikuri partiebis, savaWro kavSirebis an sxva sazoga-
doebrivi asociaciebis CaTvliT, an arsebul organizaciebSi 
gaerTianebis ufleba. gaerTianebaTa Tavisufali saqmianoba 
uzrunvelyofilia...”

muxli 60. adamianis uflebaTa da TavisuflebaTa samarTlebrivi 
garantiebi

“I. yoveli piris uflebaTa da TavisuflebaTa samarTlebrivi 
dacva uzrunvelyofilia.

II. yovel pirs aqvs ufleba sasamarTloSi gaasaCivros saxelmwi-
fo organoebis, politikuri partiebis, savaWro kavSirebisa da sxva 

3 erovnuli valutis denominaciis Sesabamisad, romelic ZalaSi Sevida 2006 wlis 1 
ianvars, 1 AZN 5 AZM-is tolfasia. 
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sazogadoebrivi gaerTianebebis, aseve saxelmwifo Tanamdebobis 
pirTa dadgenilebebi da qmedebebi (an gadacdomebi).” 

muxli 71. adamianis da samoqalaqo uflebaTa da TavisuflebaTa 
garantiebi

“I. aRmasrulebeli, sakanonmdeblo da sasamarTlo xelisu-
fleba valdebulia uzrunvelyos da daicvas konstituciiT 
dadgenili adamianis uflebebi da Tavisuflebebi. ...”

bB. azerbaijanis respublikis 2000 wlis samoqalaqo  
kodeqsi

muxli 47. iuridiuli piris wesdeba
“47. 1. iuridiuli piris wesdeba, romelic damtkicebulia 

misi damfuZneblebis mier, iuridiuli piris damfuZnebeli  
dokumentia. ...

47.2. iuridiuli piris wesdebaSi miTiTebulia iuridiuli pi-
ris saxeli, misamarTi, saqmianobis marTvis procedura da misi 
likvidaciis wesi. arakomerciuli iuridiuli piris wesdeba  
gansazRvravs misi saqmianobis sferos da mizans. ...”

muxli 48. iuridiuli piris registraciaSi gatareba
“48.1. iuridiuli piri eqvemdebareba saxelmwifo  

registraciaSi gatarebas Sesabamisi aRmasrulebeli organos mier. ...
48.2. iuridiuli piris dafuZnebis proceduris darRveva an 

misi wesdebis Seusabamoba am kodeqsis 47-e muxlTan iuridiu-
li piris registraciaSi gatarebaze uaris Tqmis safuZvlebs 
warmoadgens. ...”

g. 1996 wlis 6 Tebervlis kanoni iuridiul pirTa  
saxelmwifo registraciaSi gatarebis Sesaxeb

muxli 9
“iuridiuli pirisgan an ucxouri iuridiuli piris filialis-

gan an warmomadgenlobiTi ofisisgan saxelmwifo registraciis 
gancxadebis miRebisas saxelmwifo registraciaSi gatarebisTvis 
pasuxismgebeli organo valdebulia:

- miiRos dokumentebi gansaxilvelad;
- aTi dRis ganmavlobaSi gasces ganmcxadebelze registraciis 

sertifikati an registraciaSi gatarebaze uaris Sesaxeb weri-
lobiTi Setyobineba; an
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- ganixilos xelaxla Semotanili dokumentebi maTSi adre 
arsebuli xarvezebis gasworebis Semdeg da xuT dRe-
Si miiRos saxelmwifo registraciaSi gatarebis Sesaxeb  
gadawyvetileba.”

dD. 2000 wlis 13 ivnisis kanoni arasamTavrobo organizacie-
bis Sesaxeb (sazogadoebrivi gaerTianebebi da fondebi)

muxli 6. arasamTavrobo organizaciaTa saqmianobis [teritoriu-
li] sfero

“6.1. arasamTavrobo organizaciebi SeiZleba Seiqmnas da saq-
mianoba awarmoos sruliad Aazerbaijanis, regionuli an adgilo-
brivi statusiT. arasamTavrobo organizaciaTa saqmianobis sfe-
ro ganisazRvreba damoukideblad, organizaciis mier.

6.2. sruliad azerbaijanis statusis mqone organizaciebis 
saqmianoba vrceldeba azerbaijanis respublikis mTel terito-
riaze. regionuli arasamTavrobo organizaciebis saqmianoba moi-
cavs azerbaijanis respublikis or an met administraciul-te-
ritoriul erTeuls. adgilobrivi arasamTavrobo organizacie-
bi moqmedeben erTi administraciul-teritoriuli erTeulis 
farglebSi. ... ”

muxli 10. sazogadoebriv gaerTianebaTa wevrebi
“3. sazogadoebriv gaerTianebaSi gawevrebis da wevrobis 

Sewyvetis procedura ganisazRvreba misi wesdebiT. wevro-
bis SewyvetasTan dakavSirebiT sazogadoebrivi gaerTiane-
bis wesdeba uzrunvelyofs saCivris asociaciis farglebSi da  
sasamarTloSi Setanis uflebas. ...”

muxli 16. arasamTavrobo organizaciaTa saxelmwifo registra-
ciaSi gatareba

“16.1. arasamTavrobo organizaciaTa saxelmwifo registra-
ciaSi gatarebas axorcielebs Sesabamisi aRmasrulebeli organo, 
iuridiul pirTa saxelmwifo registraciaSi gatarebis Sesaxeb 
azerbaijanis respublikis kanonis Sesabamisad.

16.2. arasamTavrobo organizaciebs iuridiuli piris statusi 
eniWebaT mxolod saxelmwifo registraciaSi gatarebis Semdeg.”

muxli 17. uari saxelmwifo registraciaSi gatarebaze
“17.1. arasamTavrobo organizacias saxelmwifo registracia-

Si gatarebaze uari SeiZleba eTqvas, Tu arsebobs imave saxelwo-
debis sxva organizacia, an Tu registraciisTvis warmodgenili 
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dokumentebi ewinaaRmdegeba azerbaijanis respublikis konsti-
tucias, am kanons da azerbaijanis respublikis sxva kanonebs, an 
Seicavs yalb informacias.

17.2. saxelmwifo registraciaSi gatarebaze uari arasamTavro-
bo organizaciis warmomadgenels unda warudginon werilobiT, 
romelSic miTiTebuli iqneba uaris Tqmis safuZvlebi, aseve ka-
nonmdeblobis is debulebebi da muxlebi, romlebic darRveulia 
damfuZnebeli dokumentebis momzadebisas. 

17.3. registraciaSi gatarebaze uari organizacias xels 
ar uSlis kvlav, moiTxovos registraciaSi gatareba mis  
saregistracio dokumentebSi xarvezebis gasworebis Semdeg.

17. 4. registraciaSi gatarebaze uaris gadawyvetileba 
SeiZleba gasaCivrdes sasamarTloSi.”

muxli 25. sazogadoebriv gaerTianebaTa marTvis principebi
“25.1. sazogadoebrivi gaerTianebis wesdeba, am kanonis da sxva 

kanonebis Sesabamisad, gansazRvravs sazogadoebrivi gaerTiane-
bis struqturasa da Semadgenlobas; misi mmarTveli organoebis 
kompetencias, Seqmnis proceduras da uflebamosilebis vadas; 
aseve gadawyvetilebis miRebis da sazogadoebrivi gaerTianebis 
warmomadgenlobis proceduras. ...”

eE. 1998 wlis 17 aprilis kanoni grantebis Sesaxeb muxli 
1. granti

“1. granti aris am kanonis Sesabamisad gaweuli daxmareba, romelic 
gamoiyeneba humanitaruli, socialuri da ekologiuri proeqtebis 
ganxorcielebisaTvis, samewarmeo da socialuri daniSnulebis mqone 
dangreuli obieqtebis, omis an bunebrivi katastrofebis Sedegad daza-
ralebul teritoriebze infrastruqturis reabilitaciis samuSaoebis-
Tvis, saganmanaTleblo, janmrTelobis dacvis, kulturuli, iuridiuli 
daxmarebis, sainformacio, sagamomcemlo, sportuli, samecniero-kvle-
viTi da saproeqto, agreTve saxelmwifoebrivi an sazogadoebrivi mniS-
vnelobis programebis ganxorcielebisaTvis. granti gaicema mxolod 
konkretuli miznisTvis (an miznebisTvis).

2. granti gaicema fuladi da/an naturaluri formiT. gran-
ti gaicema usasyidlod da misi raime formiT anazRaurebis 
moTxovna dauSvebelia. ...”

muxli 3. grantis mimRebi
“1. grantiT mosargeble aris donorisagan grantis mimRebi.
2. grantis mimRebi SeiZleba iyos:

- azerbaijanis saxelmwifo, Sesabamisi aRmasrulebeli organos 
saxiT;
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- municipaluri organoebi;
-  azerbaijanis respublikaSi rezidenti an ararezidenti iu-

ridiuli pirebi, maTi filialebi, warmomadgenlobebi da 
ganyofilebebi, romlebic saqmianobas axorcieleben azer-
baijanis respublikaSi, romelTa ZiriTadi mizani, maTi gaer-
Tianebis muxlebis Sesabamisad, aris saqvelmoqmedo saqmiano-
ba an proeqtebisa da programebis ganxorcieleba, romlebic 
grantis miRebas eqvemdebareba da romlebic grantis meSve-
obiT mogebis pirdapiri dagrovebisken ar aris mimarTuli; da  
azerbaijanis respublikis moqalaqeebi. ...”

samarTali

I. konvenciis me-11 muxlis savaraudo darRveva

29. ganmcxadeblebi Ciodnen, rom iusticiis saministros mier 
maTi organizaciis droulad registraciaSi gautarebloba maTi 
gaerTianebis TavisuflebaSi Carevis tolfasi iyo. imis gamo, rom, 
saministro, sakmao dagvinebiT, Tavs aridebda maTi saregistracio 
moTxovnis ganxilvas da oficialuri pasuxisTvis kanoniT dadge-
nil vadas arRvevda, maT ver moaxerxes iuridiuli statusis miReba. 
es savaraudod maTi gaerTianebis Tavisuflebis uflebis darRveva 
iyo, romelic konvenciis me-11 muxliTaa dadgenili. es muxli acxa-
debs:

“1. yvelas aqvs ufleba mSvidobiani Sekrebis Tavisuflebisa, 
agreTve sxvebTan gaerTianebis Tavisuflebisa, maT Soris, ufle-
ba profesiuli kavSirebis Seqmnisa da masSi gaerTianebisa sakuTari  
interesebis dasacavad.

2. dauSvebelia raime SezRudvis daweseba am uflebaTa ganxorcie-
lebaze, garda iseTi SemTxvevisa, romelic gaTvaliswinebulia kanoniT 
da aucilebelia demokratiul sazogadoebaSi erovnuli uSiSroebis an 
sazogadoebrivi usafrTxoebis interesebisaTvis, uwesrigobis an dana-
Saulis aRsakveTad, janmrTelobisa Tu moralis an sxvaTa uflebaTa da 
TavisuflebTa dasacavad. es muxli xels ar uSlis saxelmwifos, daawe-
sos kanonieri SezRudvebi am uflebaTa ganxorcielebaze SeiaraRebu-
li Zalebis, policiis an saxelmwifo administraciis warmomadgenlebis 
mimarT.”
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aA. dasaSveboba

1. Sesabamisoba ratione temporis

30. sasamarTlo aRniSnavs, rom ganmcxadebelTa saCivari warmoS-
va garkveulma movlenebma, romlebic dakavSirebulia 2002 wlis 15 
aprilamde periodTan, anu im TariRamde, rodesac konvencia ZalaSi 
Sevida azerbaijanis respublikaSi. sasamarTlo miuTiTebs, rom igi 
uflebamosilia ganixilos konvenciis darRvevebi, romlebic moxda 
mocemul saxelmwifoSi konvenciis ZalaSi Sesvlis Semdeg (ix., maga-
liTad, kazimova azerbaijanis winaaRmdeg (dec.), #40368/02, 2003 wlis 6 
marti).

31. Sesabamisad, sasamarTlos uflebamosileba Semoifargleba 
im movlenebiT, romlebic moxda 2002 wlis 15 aprilis Semdeg, xolo 
ganmcxadebelTa mier pirvelad da meored registraciis moTxovnas-
Tan, aseve mesame moTxovnasTan dakavSirebul movlenaTa nawili misi 
uflebamosilebis farglebSi ratione temporis ar Sedis. miuxedavad ami-
sa, saWiroebis SemTxvevaSi, sasamarTlos SeuZlia mxedvelobaSi mii-
Ros movlenaTa ganviTareba, romelsac adgili hqonda gansaxilveli 
periodis dasawyisidanve. 

2. ganmcxadebelTa, rogorc msxverplis statusi

32. mTavrobam miuTiTa iusticiis saministros mier 2005 wlis 18 
Tebervals gaerTianebis registrirebis faqtze da, ganacxada, rom 
sakiTxi gadawyvetili iyo da sasamarTlos sTxova, ganacxadi saqme-
Ta siidan amoericxa. sasamarTlos miaCnia, rom es moTxovna, Tavisi 
arsiT, niSnavda imis dadasturebas, rom ganmcxadeblebi ukve aRar 
iyvnen konvenciis savaraudo darRvevis Sedegad dazaralebulebi.

33. ganmcxadeblebi ar daeTanxmnen. maT aRniSnes, rom Sida-
saxelmwifo organoebma ar aRiares maTi gaerTianebis Tavisufle-
bis uflebis darRveva da ar miakuTvnes kompensacia am darRvevis 
safuZvelze. 

34. sasamarTlo aRniSnavs, rom sityva “dazaralebuli” miuTiTebs 
pirze, romelzedac uSualo zemoqmedeba iqonia qmedebam an gadac-
domam (ix., magaliTad, marqsi belgiis winaaRmdeg, 1979 wlis 13 ivni-
sis gadawyvetileba, seria A #31, gv. 13, §27). am saqmeSi, ganmcxadeble-
bi, romlebic sazogadoebrivi gaerTianebis uSualo damfuZneblebi 
iyvnen, gaerTianebis registraciis TviTneburi gaWianurebis gamo 
Ciodnen, ris Sedegadac gaerTianebam ver SeZlo iuridiuli piris 
statusis mopoveba da normaluri funqcionireba. aman pirdapiri 
zemoqmedeba moaxdina ganmcxadebelTa gaerTianebis Tavisuflebis 
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uflebaze, ris gamoc maT saSualeba ar miecaT erToblivad an in-
dividualurad ganexorcielebinaT gaerTianebis wesdebiT dasaxu-
li amocanebi, xolo aqedan gamomdinare _ zemoaRniSnuli ufleba 
(ix. mutatis mutandis, sidiropulosi da sxvebi saberZneTis winaaRmdeg, 
1998 wlis 10 ivlisis gadawyvetileba, Reports of Judgments and Decisions 
1998‑IV, gv. 1612, §31; ix. agreTve qvemoT, punqtebi 54-60).

35. sasamarTlo aseve miuTiTebs, rom ganmcxadeblis sasarge-
blod miRebuli dadgenileba an RonisZieba principSi sakmarisi ar 
aris misTvis “dazaralebulis” statusis CamosarTmevad, vidre mis 
statuss erovnuli organoebi mkafiod an arsebiTad ar aRiareben, 
xolo Semdeg konvenciis darRvevis gamosworebis saSualebas ar 
miscemen (ix. amuri safrangeTis winaaRmdeg, 1996 wlis 25 ivnisis ga-
dawyvetileba, moxsenebebi 1996-III, gv. 846, §36; da delbani rumineTis 
winaaRmdeg [GC], #28114/95, §44, ECHR 1999‑VI). mxolod maSin, rodesac 
es pirobebi dakmayofilebulia, konvenciis damcavi meqanizmis sub-
sidiuri buneba xels uSlis ganacxadis Seswavlas. 

36. sasamarTlos miaCnia, rom mxolod is faqti, rom xelisufle-
bam, sagrZnobi gaWianurebis Semdeg, sabolood registraciaSi ga-
atara gaerTianeba, am saqmeSi ar SeiZleba avtomaturad miCneuli 
iqnes ganmcxadebelTaTvis konvenciis safuZvelze dazaralebulTa 
statusis moxsnis safuZvlad.

37. sasamarTlo aRniSnavs, rom 2006 wlis dekembramde arc Sida-
saxelmwifo sasamarTloebs da arc xelisuflebis organoebs gan-
mcxadebelTa konvenciiT dafuZnebul uflebebSi Careva ar uRia-
rebiaT. miuxedavad imisa, rom sakonstitucio sasamarTlom gaauqma 
saerTo gansjadobis sasamarTloTa adrindeli gadawyvetilebebi da 
dadgenilebebi, mas ar daudgenia ganmcxadebelTa gaerTianebis Tavi-
suflebis uflebis darRvevis faqti. sakonstitucio sasamarTlom 
mxolod sakiTxis xelaxali ganxilvis brZaneba gasca, raTa daedgi-
naT, dairRva Tu ara ganmcxadebelTa es uflebebi. bolos, 2006 wlis 
6 dekembers saapelacio sasamarTlom aRiara, rom iusticiis sami-
nistros saxelmwifo reestris departamentis Sesabamisma muSakebma 
daarRvies Sidasaxelmwifo proceduruli moTxovnebi da ganmcxa-
deblebisaTvis moraluri zianis kompensaciis brZaneba gamosca. ro-
gorc acxadeben, es saxelmwifos mxridan ganmcxadebelTa gaerTia-
nebis uflebis darRvevis aRiareba iyo. Tumca sasamarTlos saWirod 
ar miaCnia am sakiTxis gansazRvra Semdegi mizezebis gamo.

38. romc vivaraudoT, rom xelisuflebam aRiara ganmcxadebel-
Ta konvenciiT dadgenili uflebebis darRveva, sasamarTlo miuTi-
Tebs, rom moraluri kompensacia maT sabolood miekuTvnaT mesame 
sasamarTlo ganxilvaTa seriis Semdeg, oTxidan sam ganmcxadebels, 
miuxedavad imisa, rom am kompensacias oTxive ganmcxadebeli moiTxo-
vda yvela wina procesze. garda amisa, imis gaTvaliswinebiT, rom gaer-
Tianebis saxelmwifo registraciaSi gatareba TiTqmis oTxi wliT 
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dayovnda da ganmcxadeblebs TavianTi uflebebis dacva mraval sa-
samarTlo procesze mouxdaT, sasamarTlos miaCnia, rom sami ganmcxa-
deblisTvis erToblivad 705 evros odenobis kompensaciis mikuTvne-
ba ar SeiZleba CaiTvalos ganmcxadebelTa konvenciuri uflebebis 
darRvevis srul gamosworebad. am garemoebaTa fonze, sasamarTlos 
miaCnia, rom gaerTianebis saxelmwifo registracia, romelic aSkarad 
warmoadgenda ganmcxadeblebisTvis xelsayrel RonisZiebas, mainc ar 
iyo sakmarisi maTTvis “dazaralebulis” statusis mosaxsnelad.

39. Sesabamisad, sasamarTlo ukuagdebs mTavrobis moTxovnas gan-
mcxadeblebisTvis dazaralebulis statusis moxsnasTan dakavSirebiT.

3. Sidasaxelmwifo samarTlebrivi dacvis saSualebebi

40. mTavrobam ganacxada, rom sasamarTloSi ganacxadis Setanis 
dros ganmcxadeblebs amowuruli ar hqondaT Sidasaxelmwifo samarT-
lebrivi dacvis arsebuli saSualebebi. kerZod, maT uzenaesi sasamarT-
los kolegiaSi damatebiTi sakasacio sarCeli ar SeutaniaT. garda ami-
sa, mTavroba gamoTqvamda pretenzias, rom ganmcxadeblebi Sidasaxel-
mwifo sasamarTloebSi mxolod iusticiis saministros savaraudo uka-
nono moqmedebebze Ciodnen da maT konkretulad ar miuTiTebiaT, rom 
es moqmedebebi gaerTianebis uflebis darRvevis tolfasi iyo.

41. ganmcxadeblebma aRniSnes, rom sasamarTloSi ganacxadis Se-
tanamde maT damatebiTi sakasacio sarCelis Setana ar moeTxove-
bodaT, radgan uzenaesi sasamarTlos kolegia efeqtiani saSuale-
ba ar iyo. isini aseve amtkicebdnen, rom maTi saCivari saministros 
mier “arasamTavrobo organizaciis registraciaSi gatarebisTvis 
Tavis aridebasTan” dakavSirebiT maTi gaerTianebis Tavisuflebis  
darRvevisTvis arsebiTi saCivari iyo.

42. sasamarTlo miuTiTebs, rom rodesac ganmcxadebeli ganacxa-
dis Setanis Semdeg ganagrZobs samarTlebrivi dacvis Sidasaxelmwi-
fo saSualebaTa amowurvas, magram ganacxadis dasaSvebobis sakiTxis 
gadawyvetamde, sasamarTlo ganixilavs Sidasaxelmwifo saSualeba-
Ta amowurvis sakiTxs im drois mdgomareobiT, rodesac igi saCivris 
dasaSvebobis sakiTxs wyvets, da ara ganacxadis Setanis dros arse-
buli mdgomareobis Sesabamisad (ix., magaliTad, iolCu TurqeTis wi-
naaRmdeg (dec.), #34684/97, 2001 wlis 3 maisi). 

43. sasamarTlo aseve miuTiTebs Tavis adrindel daskvnebze, rom 
azerbaijanis respublikis uzenaesi sasamarTlos kolegiaSi da-
matebiTi sakasacio procedura ar aris Cveulebrivi da efeqtiani 
samarTlebrivi dacvis saSualeba, romlis amowurvac ganmcxadeble-
bs moeTxovebodaT 35-e muxlis 1-li punqtis mniSvnelobiT (ix. babae-
viAazerbaijanis winaaRmdeg (dec.), #36454/03, 2004 wlis 27 maisi). Tumca 
sasamarTlos miaCnia, rom nebismier SemTxvevaSi, sasamarTloSi am 



295

ramazanova da sxvebi azerbaijanis winaaRmdeg

ganacxadis Semotanis Semdeg, ganmcxadeblebma praqtikulad dama-
tebiTi sakasacio sarCeli Seitanes, romelic uzenaesi sasamarTlos 
Tavmjdomarem ukuagdo. garda amisa, maTi sakonstitucio sarCeli 
dasaSvebad gamoacxades da igi arsebiTad ganixila sakonstitu-
cio sasamarTlom, romelmac gaauqma adrindeli dadgenilebebi da 
gadawyvetilebebi da saqmis xelaxali ganxilva daniSna. Sesabami-
sad, ganmcxadeblebma kidev erTxel amowures yvela Cveulebrivi  
saSualeba, romelic Sidasaxelmwifo kanoniT iyo uzrunvelyofili.

44. mTavrobis argumentTan dakavSirebiT, rom ganmcxadeblebi 
Sidasaxelmwifo organoebSi konkretulad maTi gaerTianebis ufle-
bis darRvevaze ar Ciodnen, sasamarTlo aRniSnavs, rom maTi sarCeli 
iusticiis saministros winaaRmdeg da kompensaciis moTxovna arse-
biTad aseTi saCivari iyo. es dadasturebulia sakonstitucio sa-
samarTlos mier miRebuli gadawyvetilebiT, romelmac Sidasaxel-
mwifo kanonis safuZvelze daadgina, rom saerTo sasamarTloebSi 
adgilobrivi sarCelebis sagan iyo ganmcxadebelTa gaerTianebis 
Tavisuflebis savaraudo darRveva. 

45. zemoaRniSnul mizezebze dayrdnobiT sasamarTlo ukuagde-
bs mTavrobis pretenzias Sidasaxelmwifo samarTlebrivi dacvis  
saSualebaTa amowurvasTan dakavSirebiT. 

4. daskvna

46. zemoaRniSnuli daskvnebis gaTvaliswinebiT, sasamarTlo ase-
ve miuTiTebs, rom saCivari ar aris dauSvebeli raime sxva safuZvliT 
da rom igi ar aris aSkarad arasaTanadod dausabuTebeli kon-
venciis 35-e muxlis me-3 punqtis mniSvnelobiT. aqedan gamomdina-
re, igi dasaSvebad unda iqnes gamocxadebuli im nawilSi, romelic  
dakavSirebulia 2002 wlis 15 aprilis Semdgom movlenebTan. 

bB. arsebiTi mxare

1. mxareTa mosazrebebi

47. mTavroba amtkicebda, rom ar momxdara ganmcxadebelTa gaer-
Tianebis uflebaSi Careva. pirveli, mTavrobam aRniSna, rom ius-
ticiis saministros maTTvis registraciaSi gatarebaze uari ar 
uTqvams. igi damfuZneblebs dokumentebs ukan ubrunebda maTSi 
xarvezebis gasworebisa da Sidasaxelmwifo kanonTan SesabamisobaSi 
moeyvanis mizniT. mTavroba acxadebda, rom, miuxedavad imisa, rom 
“sazogadoebrivi gaerTianebis registraciaSi gatarebaze uari Sei-
Zleba ganxiluli iqnes rogorc gaerTianebis Tavisuflebis ufle-
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bis darRveva, [saxelmwifo registraciis moTxovnaze] dagvianebuli 
pasuxi am uflebis darRveva ar aris”. 

48. meore, mTavroba acxadebda, rom registraciis gaWianurebam gaer-
TianebisTvis mxolod iuridiuli piris statusis miniWebis droebiTi 
Seferxeba gamoiwvia. Tumca, Sidasaxelmwifo kanonis safuZvelze, iu-
ridiuli piris statusis arqona gaerTianebas xels ar uSlis, gaagrZe-
los Tavisi saqmianoba da dados kontraqtebi, rogoricaa Senobis ija-
riT aReba, sabanko angariSis gaxsna da sxva saxis saqmianoba.

49. garda amisa, mTavrobam aRniSna, rom gaerTianebis damfuZne-
blebi valdebuli iyvnen gaerTianebis damfuZnebeli dokumentebi 
SesabamisobaSi moeyvanaT samarTlebriv moTxovnebTan, rac ius-
ticiis saministroSi saxelmwifo registraciis gavlis winapiroba 
oyo. Tumca ganmcxadeblebi “gamudmebiT uars acxadebdnen maTi da-
mfuZnebeli dokumentebis arsebul kanonmdeblobasTan Sesabamiso-
bis uzrunvelyofaze da cdilobdnen mieRoT ... registracia doku-
mentebis safuZvelze, romlebic [ewinaaRmdegeboda] kanons. ius-
ticiis saministros evaleboda ara Secdomebis gasworeba, aramed 
ganmcxadeblebisTvis rCevis micema, ase moqceuliyvnen.”

50. rac Seexeba saministros mier kanoniT dadgenili aTdRiani da 
xuTdRiani registraciis vadebis darRvevas, mTavrobam ganacxada, 
rom es mxolod saministros samuSaos didma moculobam gamoiwvia. 

51. ganmcxadeblebi aRniSnavdnen, rom registraciis moTxovnaze pa-
suxis gaWianureba, rac mniSvnelovnad aRemateboda Sidasaxelmwifo ka-
noniT dadgenil vadas, gaerTianebis Tavisuflebis uflebaSi Careva da 
am uflebis darRveva iyo. garda amisa, ganmcxadeblebi miuTiTebdnen, 
rom dokumentebis yoveli momdevno dabrunebisas saministro sxva xar-
vezze miuTiTebda. Tumca Sidasaxelmwifo kanonmdeblobis safuZve-
lze saministro valdebuli iyo registraciis pirveli moTxovnisTa-
nave daedgina yvela xarvezi, xolo damfuZnebelTa mier am xarvezebis 
gasworebis Semdeg, maTi meore moTxovnis Sesabamisad, saministro 
valdebuli iyo saboloo gadawyvetileba mieRo, anu registraciaSi 
gaetarebina gaerTianeba an oficialurad eTqva uari registraciaze.

52. ganmcxadeblebi aseve miuTiTebdnen, rom iuridiuli piris sta-
tusis miniWebis gareSe gaerTianebas saTanado funqcionireba da misi 
pirveladi RonisZiebebis ganxorcieleba ar SeeZlo. kerZod, Sida-
saxelmwifo kanonmdeblobis Sesabamisad, “grantis” mimRebi SeiZle-
boda yofiliyo mxolod saTanadod registrirebuli organizacia. 
imis gaTvaliswinebiT, rom “granti” arasamTavrobo organziaciaTa 
saqmianobis ZiriTadi (da umravles SemTxvevaSi erTaderTi) finansuri 
wyaroa, iuridiuli statusis gareSe gaerTianeba saTanadod ver ifu-
qncionirebda. amasTanave, sagadasaxado kodeqsis Tanaxmad, sagadasaxa-
do SeRavaTebiT mxolod saxelmwifos mier registraciaSi gatarebuli 
arasamTavrobo organizaciebi sargeblobdnen da mxolod maT SeeZloT 
monawileoba mieRoT finansur Tu sxva saxis saqmianobaSi. 
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53. da bolos, ganmcxadeblebi ar eTanxmebian mTavrobis gancxa-
debas, rom maT gulmodgined ar imuSaves gaerTianebis damfuZne-
bel dokumentebSi xarvezebis gasasworeblad. isini amtkicebdnen, 
rom saministros yovel SeniSvnaze maTi swrafi reagireba da regis-
traciis moTxovnaTa raodenoba swored im gulmodginebaze miuTi-
Tebs, romliTac isini dokumentebis arsebul kanonmdeblobasTan 
Sesabamisobis uzrunvelyofas cdilobdnen.

2. sasamarTlos Sefaseba

a. hqonda Tu ara adgili Carevas

54. sasamarTlo imeorebs, rom gaerTianebis Seqmnis ufleba me-11 
muxliT dadgenili uflebis ganuyofeli nawilia. is, rom moqalaqee-
bs unda SeeZloT iuridiuli erTeulis Seqmna saerTo interesebis 
sferoSi koleqtiuri saqmianobisTvis, gaerTianebis Tavisufle-
bis uflebis uniSvnelovanesi aspeqtia, romlis gareSec es ufle-
ba yovelgvar azrs kargavs. am uflebis erovnul kanonmdeblobaSi 
gaTvaliswineba da xelisuflebis mier misi praqtikuli gamoyene-
ba mocemul qveyanaSi demokratiis mdgomareobis maCvenebelia. ra 
Tqma unda, saxelmwifoebs ufleba aqvT darwmundnen, rom gaerTia-
nebis mizani da misi saqmianoba Seesabameba kanonmdeblobiT gaTva-
liswinebul standartebs, magram maT es iseTi gziT unda gaakeTon, 
rom igi Seesabamebodes maT mier konvenciiT nakisr valdebulebe-
bs da eqvemdebarebodes konvenciis institutebis kontrols (ix.  
sidiropulosi da sxvebi, cit. zemoT, gv. 1614, §40).

55. saerTo interesebis sferoSi koleqtiuri saqmianobis mizniT 
iuridiuli erTeulis Seqmnis saSualeba gaerTianebis Tavisuflebis 
umniSvnelovanesi aspeqtia, romlis gareSec es ufleba yovelgvar 
azrs kargavs. sasamarTlo mudam mxars uWerda mosazrebas, rom Sida-
saxelmwifo organoebis mier individualur pirTa gaerTianebisaTvis 
iuridiuli piris statusis miniWebaze uaris Tqma ganmcxadebelTa 
gaerTianebis Tavisuflebis uflebaSi Carevis tolfasia (ix., magali-
Tad, gorzeliki da sxvebi poloneTis winaaRmdeg [GC], #44148/98, §52, 
2004 wlis 17 Tebervali; sidiropulosis saqme, cit. zemoT, gv. 1612, 
§31; da apeh ildozoteinek szovetsege /APEH Üldözötteinek Szövetsége/ da 
sxvebi ungreTis winaaRmdeg (dec.), #32367/96, 1999 wlis 31 agvisto).

56. sasamarTlo iTvaliswinebs mTavrobis arguments, rom im dros 
moqmedi Sidasaxelmwifo kanonis Sesabamisad, damfuZnebeli dokumen-
tebis dabruneba xarvezebis gamosworebis mizniT ar iyo gaerTianebis 
registraciaSi gatarebaze oficialuri da saboloo uari, an misi sa-
qmianobis sruli akrZalva. Tumca sasamarTlos miaCnia, rom warmod-
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genil saqmeSi registraciis procedura mniSvnelovnad gaWianurda 
iusticiis saministros mier ganmcxadebelTa registraciis moTxo-
vnaze Sidasaxelmwifo kanoniT dadgenil vadaSi pasuxis gaucemlobis 
gamo. ufro konkretulad, 2001 wlis 9 aprils ganmcxadebelTa pirve-
li moTxovnis Setanis dRidan TiTqmis oTxi weli gavida 2005 wlis 18 
Tebervlamde _ gaerTianebis registraciis dRemde. aqedan TiTqmis 
sami weli miekuTvneba drois monakveTs 2002 wlis 15 aprilis Semdeg, 
rodesac azerbaijanma moaxdina konvenciis ratificireba.

57. saqmesTan dakavSirebuli faqtebis gaTvaliswinebiT, sasamarT-
lo aRniSnavs, rom saregistracio dokumentebis ganmcxadeblebisT-
vis yoveli dabrunebis Semdeg isini asworebdnen saministros werilSi 
miTiTebul xarvezebs da dauyovnebliv SehqondaT registraciis axa-
li moTxovna (Cveulebriv, saministros komentarebis miRebidan ara 
ugvianes erTi Tvisa). meore mxriv, saministro TiToeul moTxovnaze 
pasuxs TveobiT agvianebda. Sesabamisad, sadavo ar aris, rom gaerTia-
nebis registraciis TiTqmis oTxi wliT dagvianeba mniSvnelovanwilad 
 gamoiwvia saministros mier pasuxis aradroulad gacemam. 

58. gaerTianebas faqtobrivad iuridiuli piris statusi ar mie-
niWa registraciis gaWianurebuli procesis mTeli periodis gan-
mavlobaSi. miuxedavad imisa, rom xarvezebis gasasworeblad doku-
mentebis dabruneba Sidasaxelmwifo kanonmdeblobis safuZvelze 
ar SeiZleba miCneuli iqnes rogorc registraciaSi gatarebaze 
oficialuri da saboloo uaris Tqma, sasamarTlo ar iTvaliswinebs 
“oficialuri uaris” Sidasaxelmwifo ganmartebas da miiCnevs, rom 
iusticiis saministros mier gaerTianebis registraciaSi gatarebis 
Taobaze konkretuli dadgenilebis gamotanis mrvalgzis Seferxeba 
gaerTianebis registraciaze de faqto uaris tolfasia. 

59. garda amisa, sasamarTlo aRniSnavs, rom gaerTianebas saxelmwi-
fo registraciaSi gatarebamde arsebobis ufleba Teoriulad romc 
hqonoda, Sidasaxelmwifo kanonmdebloba iuridiuli piris statusis 
gareSe mas saTanado funqcionirebis saSualebas ar aZlevda. mas, inter 
alia, ar SeeZlo raime “grantis” an finansuri Semowirulobis miReba, 
rac azerbaijanSi arasamTavrobo organizaciaTa dafinansebis erT-
erTi ZiriTadi wyaroa (ix. kanoni grantis Sesaxeb, muxli 3). saTanado 
dafinansebis gareSe gaerTianeba ver ganaxorcielebda saqvelmoqme-
do saqmianobas, romelic misi Seqmnis ZiriTadi mizani iyo. amitom cxa-
dia, rom iuridiuli piris statusis gareSe gaerTianebis iuridiuli 
SesaZleblobebi ver iqneboda saxelmwifos mier registraciaSi gata-
rebuli arasamTvrobo organizaciaTa SesaZleblobis identuri.

60. sasamarTlos miaCnia, rom, radgan ganmcxadeblebi iyvnen da-
mfuZneblebi gaerTianebisa, misi saxelmwifo registraciaSi gatare-
bis dayovneba, ris gamoc gaWianurda iuridiuli piris statusis mi-
Reba, ganmcxadebelTa mier maTi gaerTianebis Tavisuflebis ufle-
baSi saxelmwifos Carevis tolfasia.
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b. iyo Tu ara Careva gamarTlebuli

61. aseTi Careva ar iqneba gamarTlebuli konvenciis me-11 muxlis 
safuZvelze, Tu igi ar aris “kanoniT gaTvaliswinebuli”, ar emsaxu-
reba am muxlis me-2 punqtSi aRniSnul erT an ramdenime kanonier mi-
zans da ar aris “aucilebeli demokratiul sazogadoebaSi” am miz-
nis an miznebis misaRwevad (ix. mag., Sasagnu da sxvebi safrangeTis
winaaRmdeg [GC], ##25088/94, 28331/95 da 28443/95, §104, ECHR 1999-III).

62. sasamarTlo aRniSnavs, rom gamoTqma “kanoniT gaTvaliswi-
nebuli” moiTxovs, rom sadavo RonisZieba gamyarebuli iyos Si-
dasaxelmwifo kanoniT da mocemuli kanonis xarisxze miuTiTebs. 
kanoni xelmisawvdomi unda iyos mocemuli pirebisTvis da igi sak-
marisi sizustiT unda iyos formulirebuli, raTa maT, saWiroebis 
SemTxvevaSi, saTanado rCevis Sedegad, mocemul garemoebebSi goni-
vruli xarisxiT SesZlon konkretuli qmedebiT gamowveuli Sede-
gebis ganWvreta (ix., magaliTad, maestri italiis winaaRmdeg [GC], 
#39748/98, §30, 2004-I; adali TurqeTis winaaRmdeg, #38187/97, §272, 2005 
wlis 31 marti; da rekveni ungreTis winaaRmdeg [GC], #25390/94, §34, 
1999-III). imisaTvis, rom Sidasaxelmwifo kanonma es moTxovnebi daak-
mayofilos, igi konvenciiT garantirebul uflebebSi xelisufle-
bis TviTneburi Carevisagan samarTlebrivi dacvis RonisZiebebs 
unda uzrunvelyofdes. sakiTxebSi, romlebic zemoqmedebas axdens 
fundamentur uflebebze, kanonis uzenaesobis sawinaaRmdego iqneba 
aRmasruleblisTvis Zalze farTo diskreciuli uflebamosilebis 
miniWeba, rameTu kanonis uzenaesoba demokratiuli sazogadoebis 
erT-erTi ZiriTadi principia, romelic konvenciiTaa daculi. Sesa-
bamisad, kanoni sakmarisi sicxadiT unda miuTiTebdes nebismier aseT 
gadaxvevaze da misi ganxorcielebis formaze (ix. hasani da CauSi 
bulgareTis winaaRmdeg [GC], #30985/96, §84, ECHR 2000-XI; da maestris 
saqme, cit. zemoT, §30).

63. sasamarTlosTvis cnobili faqtia, rom drois im momentis Se-
mdeg, rodesac ganviTarebuli movlenebis Sedegad es saCivari war-
moiSva, iuridiuli piris registraciaSi gatarebasTan dakavSirebiT 
Aazerbaijanis kanonmdeblobaSi garkveuli cvlilebebi Sevida. Tum-
ca am saCivris miznebisTvis sasamarTlo gaiTvaliswinebs Sesabamis 
dros moqmed Sidasaxelmwifo kanonmdeblobas.

64. sasamarTlo aRniSnavs, rom 1996 wlis 6 Tebervlis kanoni iu-
ridiul pirTa saxelmwifo registraciis Sesaxeb, kerZod, misi me-9 
muxli, aTdRian vadas adgens saministros mier iuridiuli piris 
saxelmwifo registraciaSi gatarebis Sesaxeb an registraciaze ua-
ris dadgenilebis misaRebad. im SemTxvevaSi, rodesac iuridiuli 
piris damfuZnebel dokumentebSi arsebuli xarvezebi gasworebas 
eqvemdebareba, saministrom dokumentebi damfuZneblebs unda dau-
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brunos aTi dRis vadaSi da xarvezebze unda miuTiTos. gasworebu-
li dokumentebis xelaxla wardgenis Semdeg kanoni oficialuri 
pasuxisTvis xuT dRes iTvaliswinebs. Tumca warmodgenil saqmeSi 
registraciis moTxovnis yoveli wardgenis Semdeg saministro Tve-
obiT agvianebda pasuxis gacemas. kerZod, 2001 wlis 2 oqtombers me-
samed Setanil moTxovnaze pasuxis gacema cxra Tveze meti xniT da-
gvianda. aseT garemoebebSi sasamarTlos isRa darCenia, daaskvnas, 
rom saministrom proceduruli vada daarRvia.

65. aqedan gamomdinareobs, rom Sidasaxelmwifo kanonSi ar arsebob-
da aseTi sagulisxmo gaWianurebis safuZveli. mTavrobis argumenti, 
rom dagvianeba saministros samuSaos didma moculobam gamoiwvia, ver 
gaamarTlebs im aSkara faqts, rom registraciis moTxovnis ganxilvis 
aragonivrulad xangrZlivi periodis ganmavlobaSi dagvianebiT sami-
nistrom daarRvia Sidasaxelmwifo kanonis proceduruli moTxovnebi. 
xelSemkvreli saxelmwifo valdebulia moawesrigos saxelmwifo re-
gistraciis sistema da miiRos saTanado samarTlebrivi dacvis zomebi, 
raTa Sesabamisma saxelmwifo organoebma daakmayofilon kanoniT dad-
genili vadebi da Tavidan aicilon zedmeti gaWianureba (ix. SedarebisT-
vis, martins moreira portugaliis winaaRmdeg, 1988 wlis 26 oqtombris 
gadawyvetileba, seria A #143, gv. 19, §§53-54; union alimentaria sanders 
s.a. espaneTis winaaRmdeg, 1989 wlis 7 ivlisis gadawyvetileba, seria A 
#157, gv. 15, 40; da cimermani da steineri Sveicariis winaaRmdeg, 1983 wlis 
13 ivlisis gadawyvetileba, seria A #66, gv. 12-13, §29). warmodgenil saqme-
Si ar aris raime mtkicebuleba, romelic miuTiTebda, rom saxelmwifo 
organoebma raime zomebi miiRes situaciis gamosasworeblad saqmesTan 
dakavSirebul drois monakveTSi. aqedan gamomdinare, sasamarTlos miaC-
nia, rom saministros savaraudod datvirTuli samuSao ar aris sapatio 
mizezi iseTi xangrZlivi dagvianebisTvis, rogoric am saqmeSi moxda.

66. garda amisa, kanonis xarisxTan dakavSirebiT sasamarTlos miaC-
nia, rom kanoni sakmarisi sizustiT ar miuTiTebda saministros mier 
kanoniT dadgenili vadis darRvevis Sedegebze. kerZod, kanoni ar 
iTvaliswinebda iuridiuli piris avtomatur registrirebas an sxva 
samarTlebriv Sedegebs im SemTxvevaSi, rodesac saministro zomebis 
miRebas kanoniT dadgenil vadaSi ver SeZlebda, riTac ziani adgeboda 
proceduruli vadis obieqts. garda amisa, kanoni ar akonkretebda ram-
denjer SeeZlo saministros “moqmedebebis ganxorcielebis gareSe” da-
mfuZneblebisTvis ukan daebrunebina dokumentebi, riTac mas, regis-
traciis TiToeuli moTxovnis ganxilvis TviTnebur dagvianebasTan 
erTad, registraciis mTeli procesis TviTneburi gaWianurebis saSua-
lebasac aZlevda. saministros SeeZlo ar mieRo saboloo gadawyveti-
leba da gauTaveblad epova xarvezebi saregistracio dokumentebSi da 
damfuZneblebisTvis daebrunebina gasasworeblad. Sesabamisad, kanoni 
ganmcxadeblebs ar uzrunvelyofda saTanado samarTlebrivi dacviT 
iusticiis saministros TviTneburi moqmedebebisagan.
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67. sasamarTlom daadastura, rom iusticiis saministrom daarR-
via gaerTianebis saxelmwifo registraciaSi gatarebis kanoniT 
dadgenili vada, xolo Sidasaxelmwifo kanoni aseTi dagvianebis 
winaaRmdeg sakmaris dacvas ar uzrunvelyofda. aRniSnulis fonze 
sasamarTlo askvnis, rom Careva ar iyo “kanoniT gaTvaliswinebuli” 
konvenciis me-11 muxlis me-2 punqtis mniSvnelobiT.

68. am daskvnis Semdeg sasamarTlo saWirod ar miiCnevs darwmun-
des, iyo Tu ara dakmayofilebuli me-11 muxlis me-2 punqtis sxva  
moTxovnebi (kanonieri mizani da Carevis aucilebloba).

69. aqedan gamomdinare, dairRva konvenciis me-11 muxli.

II. konvenciis me-6 muxlis 1-li punqtis da me-13 
muxlis savaraudo darRveva

70. ganmcxadeblebi Ciodnen, rom Sidasaxelmwifo sasamarT-
loebi, konvenciis me-6 muxlis 1-li punqtis sawinaaRmdegod, ar 
iyvnen damoukidebeli da miukerZoebeli. isini aRniSnavdnen, rom 
saqmesTan dakavSirebul dros moqmedi kanonis Sesabamisad, mo-
samarTleTa Tanamdebobebze kandidatTa SerCeva xdeboda azerbai-
janis respublikis prezidentTan arsebuli iusticiis sabWos mier, 
romelsac iusticiis ministri Tavmjdomareobda. ganmcxadeble-
bi Ciodnen, rom aseT viTarebaSi Sidasaxelmwifo sasamarTloTa 
mosamarTleebi ver iqnebodnen damoukidebeli da miukerZoebeli 
iusticiis saministros winaaRmdeg mimarTul procesebSi, radgan 
sasamarTloSi maTi Semdgomi daniSvna damokidebuli iqneboda ius-
ticiis ministrze, rogorc iusticiis sabWos Tavmjdomareze. gar-
da amisa, me-6 muxlis 1-l punqtTan erTobliobaSi ganmcxadeblebi 
konvenciis me-13 muxlis safuZvelze Ciodnen, rom Sidasaxelmwifo 
sasamarTloebi ar SeiZleboda ganxiluliyo, rogorc efeqtia-
ni samarTlebrivi dacvis saSualeba, rameTu maT arasdros ar ga-
moutaniaT iusticiis saministros sawinaaRmdego ganCinebebi saq-
meebze, romlebic arasamTavrobo organizaciaTa registraciaSi 
gatarebis dagvianebas exeboda.

71. sasamarTlo aRniSnavs, rom es saCivrebi TavianTi arsiT msgav-
sia im saCivrebisa, romlebic sasamarTlom ganixila saqmeSi asadovi 
da sxvebi Aazerbaijanis winaaRmdeg (dec.), #138/03, 2006 wlis 12 ianvari). 
asadovis saqmeSi sasamarTlom daadgina, rom saCivari aSkarad ara-
saTanadod iyo dasabuTebuli. warmodgenil saqmeSi raime arsebiTi 
axali argumentis Tu mtkicebulebis ararsebobis fonze sasamarT-
los araviTari safuZveli ara aqvs gadauxvios daskvnidan, romelic 
man asadovisa da sxvebis saqmeze gaakeTa. 
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72. aqedan gamomdinareobs, rom saCivrebi aSkarad arasaTanado-
daa dasabuTebuli da isini ukudebuli unda iqnes konvenciis 35-e 
muxlis me-3 da me-4 punqtebis Sesabamisad. 

III. konvenciis 41-e muxlis gamoyeneba

73. konvenciis 41-e muxli adgens:

“Tu sasamarTlo daadgens, rom dairRva konvencia da misi oqmebi, 
xolo Sesabamisi maRali xelSemkvreli mxaris Sidasaxelmwifoebrivi 
samarTali darRvevis mxolod nawilobrivi gamosworebis SesaZleblo-
bas iZleva, saWiroebis SemTxvevaSi, sasamarTlo dazaralebul mxares 
samarTlian dakmayofilebas miakuTvnebs.”

Aa. ziani

1. materialuri ziani

74. ganmcxadeblebi moiTxovdnen 25 000 evros materialu-
ri zianisTvis. isini acxadebdnen, rom oTxi wlis ganmavlobaSi 
saministros mier maTi gaerTianebis registraciaSi gautareb-
lobiT maT ver moipoves raime finansuri resursi gaerTianebis  
saqmianobisTvis 2001-2005 wlebSi. 

75. amasTan dakavSirebiT mTavrobas raime mosazreba ar  
gamouTqvams.

76. sasamarTlo aRniSnavs, rom ganmcxadeblebs am saCivarTan 
dakavSirebiT raime dokumenturi mtkicebulebebi an dasabuTeba 
ar warmoudgeniaT. aseT garemoebebSi sasamarTlo ver ivaraudebs, 
marTlac SeZlebda Tu ara gaerTianeba finansuri resursebis mopo-
vebas igi droulad rom yofiliyo daregistrirebuli an, Tundac 
ase rom yofiliyo, ra odenobis Tanxis mopovebas SeZlebdnen isini. 
aqedan gamomdinare, sasamarTlo ukuagdebs ganmcxadebelTa saCi-
vars materialur zianTan dakavSirebiT. 

2. aramaterialuri ziani

77. ganmcxadeblebi moiTxovdnen 10 000 evros TiToeuli, sul _ 
40 000 evros, aramaterialuri zianisTvis.

78. mTavrobam ganacxada, rom moTxovnili Tanxa iyo dausabuTebe-
li da gadaWarbebuli.
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79. sasamarTlo miiCnevs, rom gaerTianebis saxelmwifo registra-
ciaSi gatarebis TviTneburma dagvianebam dabrkolebebi Seuqmna gan-
mcxadeblebs, rogorc gaerTianebis damfuZneblebs. miuxedavad amisa, 
moTxovnili Tanxa gadaWarbebulia. samarTliani Sefasebis safuZve-
lze, rogorc amas konvenciis 41-e muxli moiTxovs, sasamarTlo gan-
mcxadeblebs erToblivad akuTvnebs 4000 evros moraluri zianisT-
vis, romelsac unda daematos nebismieri sagadasaxado begara. 

bB. xarjebi da gaweuli danaxarjebi

80. ganmcxadeblebi aseve moiTxovdnen 5200 evros Sidasaxelmwifo 
sasamarTloebSi gaweuli xarjebisTvis da 199 evros sasamarTloSi 
gaweuli xarjebisTvis (Targmanis, safosto gzavnilebis da fotoasle-
bis xarjebis CaTvliT, magram ara iuridiuli momsaxurebis xarjebisa).

81. mTavrobam aRniSna, rom ganmcxadeblebs ar warmoudgeniaT 
xarjebis damadasturebeli dokumentebi da rom maTTvis ar unda 
miekuTvnebinaT raime kompensacia Sidasaxelmwifo procesebze 
gaweuli xarjebisTvis. 

82. sasamarTlos precedentuli samarTlis Sesabamisad, ganmcxade-
bels ufleba aqvs miiRos xarjebis da gaweuli danaxarjebis anazRaure-
ba im farglebSi, ramdenadac dadgindeba, rom aseTi xarjebi namdvilad 
iqna gaweuli, xolo misi odenoba iyo gonivruli. am saqmeSi, mis xelT 
arsebuli informaciisa da zemoaRniSnuli kriteriumebis gaTvaliswi-
nebiT, sasamarTlos miaCnia, rom mizanSewonilia 2000 evros mikuTvne-
ba xarjebisTvis yvela Tavis safuZvelze, damatebuli am TanxisTvis 
gaTvaliswinebuli nebismieri saxis sagadasaxado begara.

g. sauravi

83. sasamarTlos mizanSewonilad miaCnia, rom sauravi ganisazR-
vros evropis centraluri bankis zRvruli sasesxo ganakveTis 
odenobiT, romelsac unda daematos sami procentuli punqti.

aRniSnulis safuZvelze sasamarTlo erTxmad

1. acxadebs dasaSvebad saCivars ganmcxadebelTa gaerTianebis 
Tavisuflebis uflebasTan dakavSirebiT da dauSveblad _  
ganacxadis danarCen nawils;

2. adgens, rom dairRva konvenciis me-11 muxli;
3. adgens,
(a) rom mopasuxe saxelmwifom im dRidan, rodesac gadawyvetileba 

saboloo gaxdeba konvenciis 44-e muxlis me-2 punqtis Sesaba-
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misad, ganmcxadeblebs sami Tvis vadaSi unda gadauxados 4000 
(oTxi aTasi) evro aramaterialuri zianisTvis da 2000 (ori 
aTasi) evro xarjebisTvis, azerbaijanul manaTSi konvertire-
buli angariSsworebis dRes arsebuli kursiT, damatebuli am 
Tanxebze gaTvaliswinebuli nebismieri sagadasaxado begara.

(b) rom zenoaRniSnuli sami Tvis gasvlis Semdeg saboloo anga-
riSsworebamde zemoxsenebul Tanxas sajarimo periodis ganma-
vlobaSi daericxeba ubralo procentebi evropis centraluri 
bankis zRvruli sasesxo ganakveTis toli ganakveTiT, romel-
sac daemateba sami procentuli punqti;

4. uaryofs ganmcxadebelTa danarCen moTxovnebs samarTlian 
dakmayofilebasTan dakavSirebiT 

Sesrulebulia inglisur enaze da werilobiT gacxadebulia 2007 
wlis 1 Tebervals, sasamarTlos reglamentis 77-e wesis me-2 da me-3 
punqtebis Sesabamisad.

soren nilseni    kristos rozakisi
seqciis mdivani    Tavmjdomares:



smirnovi ruseTis winaaRmdeg

Smirnov v. Russia
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adamianis uflebaTa evropuli sasamarTlo

pirveli seqcia

smirnovi ruseTis winaaRmdeg

CASE OF SMIRNOV v. RUSSIA

(ganacxadi #71362/01)

gadawyvetileba

strasburgi

2007 wlis 7 ivnisi

saboloo

12/11/2007

es gadawyvetileba saboloo gaxdeba konvenciis 44-e muxlis me-2 
punqtiT gaTvaliswinebul SemTxvevebSi. igi SeiZleba 

daeqvemdebaros redaqciuli xasiaTis Sesworebebs.
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adamianis uflebaTa evropuli sasamarTlo

saqmeze “smirnovi ruseTis winaaRmdeg”,
(Smirnov v. Russia)

adamianis uflebaTa evropuli sasamarTlos palatam (pirveli 
seqcia) Semdegi SemadgenlobiT:

b-ni k.l. rozakisi, Tavmjdomare,
b-ni a. kovleri,
q-ni e. steineri,
b-ni k. hajievi,
b-ni d. spielmani,
b-ni s.e. jebensi,
b-ni g. malinverni, mosamarTleebi,
da b-ni s. nilseni, seqciis mdivani, 
 
moiTaTbira 2007 wlis 15 maiss da 
imave dRes miiRo Semdegi gadawyvetileba:
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procedura

1. saqme momdinareobs ganacxadidan (#71362/01) ruseTis federaciis 
winaaRmdeg, romelic sasamarTloSi Semotanilia adamianis uflebaTa 
da ZiriTad TavisuflebaTa dacvis evropuli konvenciis (“konvencia”) 
34-e muxlis safuZvelze ruseTis moqalaqis, b-ni mixeil vladimeris Ze 
smirnovis (“ganmcxadebeli”) mier 2000 wlis 27 noembers.

2. ruseTis mTavrobas (“mTavroba”) warmoadgenda b-ni p. laptevi, 
ruseTis federaciis warmomadgeneli adamianis uflebaTa evropul 
sasamarTloSi.

3. ganmcxadebeli, kerZod, Cioda, rom mis mimarT dairRva sacxo-
vrebliT da sakuTrebiT Seuferxebeli sargeblobis ufleba misi 
sacxovrebeli binis Cxrekisa da misi kompiuteris CamorTmevis gamo. 
igi aseve Cioda, rom mas ar mieca efeqtiani samarTlebrivi dacvis 
saSualeba Tavis bolo saCivarTan dakavSirebiT.

4. 2005 wlis 30 ivnisis gadawyvetilebiT sasamarTlom gancxadi 
nawilobriv dasaSvebad gamoacxada.



309

smirnovi ruseTis winaaRmdeg

faqtebi

I. saqmis garemoebebi

5. ganmcxadebeli daibada 1956 wels da cxovrobs sankt-peter-
burgSi. igi advokatia; aRniSnul movlenaTa dros igi iyo sankt-
peterburgis advokatTa kolegiis wevri (Санкт-Петербургская 
объединенная коллегия адвокатов). 

aA. ganmcxadeblis sacxovreblis Cxreka

6. 1999 wlis 20 ianvars sankt-peterburgis qalaqis prokuraturam 
daiwyo sisxlis samarTlis saqme #7806 b-ni ‘S’-is, b-ni ‘g’-is da TxuTme-
ti sxva piris mimarT, romlebic eWvmitanili iyvnen organizebuli 
danaSaulebrivi sawarmos formirebasa da masSi monawileobaSi, aseve 
sxva seriozul samarTaldarRvevebSi. 

7. 2000 wlis 7 marts batonma ‘d’-m, prokuraturis seriozul  
danaSaulTa sammarTvelos gamomZiebelma, Cxrekis Sesaxeb brZaneba 
gamosca, romlis sruli teqsti Semdegnairad iyo Camoyalibebuli:

“imis gaTvaliswinebiT, rom [ganmcxadeblis] sacxovrebel binaSi, ro-
melic mdebareobs Semdeg misamarTze [ganmcxadeblis binis misamarTi], 
SesaZloa iyos nivTebi da dokumentebi, romlebic sainteresoa sisxlis 
samarTlis saqmis [#7806] gamoZiebisaTvis; vbrZaneb Catardes saTavsebis 
Cxreka misamarTze [ganmcxadeblis binis misamarTi], sadac [ganmcxadebe-
li] mudmivad cxovrobs, da Cxrekis procesSi moxdes nivTebisa da doku-
mentebis amoReba.”

8. imave dRes Cxrekis dadgenileba daamtkica sankt-peterburgis 
prokuroris moadgilem da xeli moawera brZanebas.

9. mTavrobam ganacxada, rom ganmcxadebeli ar warmoadgenda mxa-
res #7806 sisxlis samarTlis saqmeSi da arc saqmeSi CarTuli rome-
lime mxaris warmomadgeneli ar yofila. ganmcxadebeli amtkicebda, 
rom igi warmoadgenda:

(a) baton ‘s’-s, romelic #7806 saqmeSi Tavdapirvelad iyo eWv-
mitanili, xolo Semdeg – mowme. 2000 wlis 21 Tebervals ganmcxa-
debeli baton ‘s’-s warmoadgenda sasamarTlo procesze sankt-
peterburgis oqtiabrskis sasamarTloSi, sadac ixileboda sa-
Civari gamomZiebel ‘d’-is mier miRebuli dadgenilebis winaaRm-
deg. ganmcxadebeli 1999 wlis 25 maiss gacemuli uflebamosile-
bis dokumentis safuZvelze ‘s’-s aseve warmoadgenda samoqalaqo  
procesze, romelic aRniSnul saqmesTan dakavSirebuli ar iyo;
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(b) baton ‘iu’-s, romelic #7806 saqmeSi iyo braldebuli da romelsac 
ganmcxadebeli warmoadgenda 1998 wlis 10 ivlisidan 25 dekembramde;

(c) baton ‘b’-s, romelic dazaralebuls warmoadgenda misi vaJis 
mkvlelobasTan dakavSirebul sisxlis samarTlis saqmeSi. mogvianebiT 
es saqme gaerTianda #7806 saqmesTan. ganmcxadebeli baton ‘b’-s warmoad-
genda 2000 wlis 11 Tebervlidan 23 martamde;

(d) baton ‘S’-s, romelic braldebuli iyo #7806 saqmeSi da romelsac gan-
mcxadebeli sasamarTloSi warmoadgenda (ganacxadi #29392/02).

10. 2000 wlis 9 marts gamomZiebelma ‘d’-m ganmcxadeblis Tan-
daswrebiT Cxreka Caatara ganmcxadeblis binaSi, raSic mas exmare-
bodnen organizebuli danaSaulis winaaRmdeg brZolis raionuli 
sammarTvelos (РУБОП) policiis muSakebi, xolo Cxrekas eswrebo-
da ori damswre (понятые). rogorc Cxrekis oqmidan Cans, ganmcxa-
debels SesTavazes “nebayoflobiT gadaeca... saxelmwifo kompania 
‘t’-sTan da federalur industriul jguf ‘r’-sTan dakavSirebu-
li dokumentebi”. ganmcxadebelma upasuxa, rom mas ar hqonda aseTi  
dokumentebi, da sxvebTan erTad xeli moawera am Cvenebas. 

11. gamomZiebelma ipova da amoiRo ocze meti dokumenti, romleb-
zedac ganmcxadebelma ganacxada, rom isini misi ar iyo, da aseve gan-
mcxadeblis kompiuteris centraluri nawili. Cxrekis oqmis Tanax-
mad, ganmcxadebels Cxrekis mimdinareobasTan dakavSirebiT saCivari 
ar hqonia, Tumca igi SeewinaaRmdega kompiuteris centraluri nawi-
lis CamorTmevas, radgan igi Seicavda or xist damagrovebels (hard 
disks), romlis Rirebuleba 1000 aSS dolars Seadgenda. amoRebul 
dokumentTa Soris, kerZod, iyo: b-ni ‘s’-is mier 1999 wlis 25 maiss ga-
cemuli advokatis uflebamosilebis dokumeti da amonaridebi b-ni 
‘b’-is saqmis memorandumidan.

12. imave dRes gamomZiebelma ‘d’-m oficialurad dakiTxa ganmcxa-
debeli #7806 saqmesTan dakavSirebiT.

13. 2000 wlis 17 marts gamomZiebelma ‘l’-m gamosca brZaneba 
ganmcxadeblis binidan amoRebuli dokumentebisa da misi kompiu-
teris centraluri nawilis #7806 sisxlis samarTlis saqmisTvis  
“nivTmtkicebad” darTvis Taobaze. 

bB. Cxrekisa da amoRebis brZanebebis sasamarTlo ganxilva

14. ganmcxadebelma sasamarTloSi iCivla. igi iTxovda ukanonod 
gamoecxadebinaT Cxreka da dokumentebis amoReba. kerZod, igi Cio-
da, rom kompiuteris centraluri nawili, misi piradi portatu-
li kompiuteri da misi klientebis failebi da Canawerebi sisxlis 
samarTlis saqmesTan dakavSirebuli ar iyo da saqmisTvis maTi mt-
kicebulebebis saxiT darTva ar SeiZleboda, radgan aseTi amoRebiT 
dairRva misi klientebis dacvis ufleba. 



311

smirnovi ruseTis winaaRmdeg

15. 2000 wlis 19 aprils sankt-peterburgis admiralteiskis raio-
nis oqtiabrskis sasamarTlom ganmcxadeblis saCivari ganixila. 
sasamarTlom daadgina, rom Cxreka sanqcirebuli iyo, Sidasaxel-
mwifo kanonis Sesabamisi debulebebis dacviT Catarda da amitom 
kanonieri iyo. kompiuteris nivTmtkicebad saqmisTvis darTvasTan 
dakavSirebiT sasamarTlom daadgina Semdegi: 

“... Cxrekis mizani iyo sisxlis samarTlis saqmesTan dakavSirebuli nivTe-
bisa da dokumentebis povna. Cxrekis dros amoRebul iqna mravali dokumenti da 
kompiuteris centraluri nawili; gamomZiebelma isini guldasmiT Seiswavla, 
rasac amtkicebs amoRebuli nivTebis gamokvlevis oqmi da kompiuteris cen-
traluri nawilidan amobeWdili failebi.

Sesabamisad, zemoaRniSnuli uCvenebs, rom Cxrekis mizani miRweul 
iqna; Tumca amoRebuli nivTebisa da dokumentebis sisxlis samarTlis sa-
qmisTvis mtkicebulebad darTvis brZaneba [ganmcxadeblis] sakuTrebis 
konfiskaciis tolfasia, radgan isini misgan waiRes da ukan aRar daubru-
nebiaT, maSin, roca [ganmcxadebeli] aRniSnul sisxlis samarTlis saqmeSi 
arc eWvmitanili iyo da arc braldebuli, da igi dakiTxes rogorc mowme.

aseTi garemoebebis safuZvelze dairRva ganmcxadeblis konstitu-
ciuri ufleba, radgan mas CamoarTves misi sakuTreba. Cxrekis miznis 
miRwevis da miRebuli Sedegebis dafiqsirebis Semdeg, gamomZiebelma, 
raime damajerebeli da kanonieri safuZvlis gareSe, [ganmcxadeblis 
sakuTreba] nivTmtkicebad gamoacxada...”

16. raionulma sasamarTlom gamosca brZaneba ganmcxadeblisT-
vis daebrunebinaT dokumentebi, misi portatuli kompiuteri da 
kompiuteris centraluri nawili.

17. 2000 wlis 25 maiss sankt-peterburgis saqalaqo sasamarTlom 
gaauqma 2000 wlis 19 aprilis gadawyvetileba da saqme xelaxali 
ganxilvisTvis sxva Semadgenlobis sasamarTlos gadasca. saqala-
qo sasamarTlom miuTiTa, rom pirveli instanciis sasamarTlom 
nivTebis mtkicebulebad darTvis Sesaxeb brZaneba ganmcxadeblis 
sakuTrebis konfiskaciad arasworad miiCnia.

18. 2000 wlis 6 ivniss gamomZiebelma ganmcxadebels daubruna por-
tatuli kompiuteri da ramdenime dokumenti, magram kompiuteri ar 
daubrunebia.

19. 2000 wlis 2 agvistos ganmcxadebelma samoqalaqo sarCeli Sei-
tana sankt-peterburgis saqalaqo prokuraturis da finansTa sami-
nistros winaaRmdeg, romelSic igi misi sakuTrebis CamorTmeviT ga-
mowveuli aramaterialuri zianis kompensacias iTxovda.

20. 2000 wlis 17 agvistos sankt-peterburgis oqtiabrskis sa-
samarTlom ganmcxadeblis sarCelis axali ganxilva moawyo. sa-
samarTlom daadgina, rom ganmcxadeblis binis Cxreka iyo dasabu-
Tebuli da kanonieri da rom ganmcxadeblis saCivris danarCeni 
nawili sasamarTlo ganxilvas ar eqvemdebareboda. 
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21. 2000 wlis 12 seqtembers sankt-peterburgis saqalaqo sa-
samarTlom gaauqma 2000 wlis 17 agvistos gadawyvetileba da saqme 
xelaxali ganxilvisTvis sxva Semadgenlobis sasamarTlos gadasca. 
saqalaqo sasamarTlom daadgina, rom, pirveli instanciis sasamarT-
lom saTanado gulmodginebiT ar Seiswavla, hqonda Tu ara gamomZie-
bels sakmarisi safuZveli piris binis CxrekisTvis, romelsac raime 
sisxlis samarTlis braldeba wayenebuli ar hqonda. 

22. 2000 wlis 17 noembers sankt-peterburgis oqtiabrskis sasamarT-
lom ganmcxadeblis saCivarze saboloo gadawyvetileba miiRo. Cxrekis 
kanonierebasTan dakavSirebiT sasamarTlom daadgina Semdegi: 

“Cxrekis Sesaxeb brZaneba gaica imitom, rom arsebobda sakmarisi 
safuZveli [rwmenisTvis], rom [ganmcxadeblis sacxovreblis misamarT-
ze] sadac [ganmcxadebeli] cxovrobda, SeiZleboda yofiliyo nivTebi da 
dokumentebi, romlebic SesaZloa gamoyenebuli yofiliyo mtkicebule-
bad #7806 sisxlis samarTlis saqmis romelime braldebis punqtisTvis. es 
faqti daadgina sasamarTlom da igi dadasturebulia saqmeSi arsebuli 
masalebiT, kerZod, gamomZiebel ‘d’-is 2000 wlis 16 noembris gancxade-
biT, 1999 wlis 22 Tebervlis dadgenilebiT braldebis wayenebis Taobaze, 
2000 wlis 10 ivlisis [? _ naTeli ar aris] gadawyvetilebiT TavdebobiT 
patimrobis vadis gagrZelebis Sesaxeb gancxadebis SetanasTan dakavSi-
rebiT, 1998 wlis 22 seqtembris #200409 weriliT da sxva masalebiT; aqe-
dan gamomdinare, sasamarTlo askvnis, rom [ganmcxadeblis] binis Cxreka 
gamarTlebulia rsfsr-is sisxlis samarTlis saproceso kodeqsis 168-e 
muxlis safuZvelze...”

23. garda amisa, sasamarTlom daadgina, rom Cxreka Catarda 
sisxlis samarTlis saproceso kanonmdeblobis zusti dacviT. rac 
Seexeba ganmcxadeblis saCivris danarCen nawils, sasamarTlom ga-
dawyvita, rom misi gamokvleva mis kompetencias ar ganekuTvne-
boda, magram ganmcxadebels gamomZieblis dadgenilebebi SeeZlo  
gaesaCivrebina am ukanasknelis zedamxedvel prokurorTan.

24. 2000 wlis 19 dekembers sankt-peterburgis saqalaqo sasamarT-
lom uari Tqva ganmcxadeblis saapelacio sarCelze. man mxari 
dauWira raionuli sasamarTlos daskvnas, rom ganmcxadeblis binaSi 
Catarebuli Cxreka iyo dasabuTebuli da procedurulad swori da 
rom nivTebis mtkicebulebad darTvis Sesaxeb brZaneba sasamarTlo 
ganxilvas ar eqvemdebareboda, radgan Sidasaxelmwifo kanoni aseTi 
gasaCivrebis saSualebas ar iZleoda.

25. zianis anazRaurebaze ganmcxadeblis saCivari dRemde 
ganxiluli ar aris.
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II. Sesabamisi Sidasaxelmwifo kanonmdebloba da pra-
qtika

aA. piris sacxovreblis Cxreka

26. konstituciis 25-e muxli sacxovreblis xelSeuxeblobas 
icavs. aravin ar SeiZleba Sevides sacxovrebelSi mis mobinadreTa 
survilis gareSe, Tu es sxvagvarad ar aris dadgenili federaluri 
kanoniT an sasamarTlos gadawyvetilebiT. 

27. rsfsr-is sisxlis samarTlis saproceso kodeqsis 168-e muxli 
(“Cxrekis Catarebis safuZvlebi”) adgens, rom gamomZiebels ufleba 
aqvs Caataros Cxreka sagnebis an dokumentebis povnis mizniT, romle-
bic saqmesTanaa dakavSirebuli, Tu arsebobs sakmarisi safuZvle-
bi varaudisTvis, rom aseTi sagnebi da dokumentebi SeiZleba napo-
vni iqnes konkretul adgilas, an inaxeba konkretul pirTan. Cxre-
ka tardeba gamomZieblis mier gacemuli dasabuTebuli brZanebis  
safuZvelze, romelsac amtkicebs prokurori. 

28. Cxrekas da amoRebas unda eswrebodes is piri, romlis Senobis 
Cxrekac xdeba, an misi ojaxis srulwlovani wevri. Cxrekas aseve unda 
eswrebodes ori damswre (muxli 169). Cxrekis mowme SeiZleba iyos nebis-
mieri piri, romelsac saqmis mimarT raime interesi ara aqvs. mowmeebma 
unda daadasturon Cxrekis farglebi da Sedegebi da SeuZliaT gaake-
Ton SeniSvnebi, romlebic Cxrekis oqmSi unda dafiqsirdes (muxli 135). 

29. gamomZieblis moqmedebebi SeiZleba gasaCivrdes uSualod 
prokurorTan an im piris meSveobiT, romlis winaaRmdegac saCi-
varia mimarTuli. am ukanaskneli SemTxvevis dros mocemuli piri 
valdebulia 24 saaTis ganmavlobaSi warudginos prokurors sa-
Civari mis axsna-ganmartebasTan erTad (muxli 218). prokurorma 
unda Seiswavlos saCivari sami dRis ganmavlobaSi da unda miiRos  
dasabuTebuli gadawyvetileba saCivarTan dakavSirebiT (muxli 219). 

30. 1999 wlis 23 marts sakonstitucio sasamarTlom daadgina, rom 
gamomZieblebisa da prokurorTa moqmedebebi, romlebic dakavSire-
bulia CxrekasTan, sakuTrebis amoRebasTan, saqmis warmoebis SeCere-
basTan da winaswari gamoZiebis vadis gagrZelebasTan, unda eqvemde-
barebodes sasamarTlo ganxilvas, im piris gancxadebis safuZvelze, 
romlis uflebebic dairRva. 

Bb. nivTieri mtkicebuleba

31. sisxlis samarTlis saproceso kodeqsis 83-e muxlSi nivTieri mt-
kicebuleba gansazRvrulia rogorc “nebismieri sagani, romelzedac 
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aris sisxlis samarTlis danaSaulis kvali... da nebismieri sxva sagani, 
romelic SeiZleba gamoyenebuli iqnes danaSaulis gamosavlenad, saq-
mis faqtobrivi garemoebebis dasadgenad, damnaSaveTa gamosavlenad an, 
braldebis uaryofisTvis an pasuxismgeblobis Sesamsubuqeblad”. 

32. nivTieri mtkicebuleba unda inaxebodes msjavris kanonier 
ZalaSi Sesvlamde an gasaCivrebis vadis gasvlamde. Tumca igi Sei-
Zleba mepatrones manamde daubrundes, Tu aseTi dabrunebiT ziani 
ar miadgeba sisxlis samarTlis saqmis warmoebas (muxli 85). sisxlis 
samarTlis saqmis Sewyvetis Sesaxeb saboloo gadawyvetilebaSi sa-
samarTlom unda gamosces brZaneba nivTieri mtkicebulebis kano-
nieri mesakuTrisTvis dabrunebis Taobaze (muxli 86).

g. evropis sabWos rekomendacia 

33. ministrTa komitetis rekomendacia (2000) 21 wevri saxel-
mwifoebisaTvis, romelic advokatis profesiuli saqmianobis  
Tavisufal ganxorcielebas exeba, inter alia, miuTiTebs Semdegze:

“principi I _ advokatis profesiuli saqmianobis Tavisufali ganxor-
cielebis zogadi principebi

... 6. Yyvela zoma unda iqnes miRebuli advokatisa da misi klientis 
urTierTobis konfidencialobis dacvis uzrunvelsayofad. am princi-
pidan gamonaklisi dasaSvebia mxolod im SemTxvevaSi, Tu igi Sesabamisia 
kanonis uzenaesobasTan.”

samarTali

I. konvenciis me-8 muxlis savaraudo darRveva

34. ganmcxadebeli Cioda, rom mis sacxovrebel binaSi Catarebuli 
CxrekiT dairRva konvenciis me-8 muxli, romelic acxadebs:

“1. yvelas aqvs ufleba, pativi scen mis pirad da ojaxur  
cxovrebas, mis sacxovrebelsa da mimoweras.

2. dauSvebelia am uflebis ganxorcielebaSi sajaro xelisuflebis 
Careva, garda iseTi SemTxvevisa, rodesac aseTi Careva xorcieldeba ka-
nonis Sesabamisad da aucilebelia demokratiul sazogadoebaSi erovnu-
li usafrTxoebis an qveynis ekonomikuri keTildReobis interesebisaT-
vis, uwesrigobis an danaSaulis Tavidan asacileblad, janmrTelobis an 
moralis Tu sxvaTa uflebaTa da TavisuflebaTa dasacavad.” 

35. mTavrobam es saCivari gaaprotesta. 
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aA. hqonda Tu ara adgili Carevas

36. sasamarTlos miaCnia, rom gamomZieblis brZanebiT ganxorcie-
lebuli Cxreka da amoReba dakavSirebuli iyo ganmcxadeblis sacxo-
vrebel binasTan, sadac mas hqonda kompiuteri da samuSaosTan daka-
vSirebuli sxva masalebi. me-8 muxlis 1-l punqtSi aRniSnuli “sa-
cxovreblis” cnebis mniSvnelobis ganmartebisas sasamarTlo mudam 
aRniSnavda, rom igi exeba rogorc kerZo pirTa sacxovreblebs, ise 
pirTa profesiul ofisebs (ix. buki germaniis winaaRmdeg, #41604/98, 
§31, ECHR 2005‑IV; da niemeci germaniis winaaRmdeg, 1992 wlis 16 de-
kembris gadawyvetileba, seria A #251-B, gv. 33-34, §§29-31). aqedan 
gamomdinareobs, rom warmodgenil saqmeSi moxda ganmcxadeblis 
sacxovreblis pativiscemis uflebaSi Careva. 

Bb. iyo Tu ara Careva gamarTlebuli

37. amis Semdeg, sasamarTlom unda gansazRvros, iyo Tu ara Careva 
gamarTlebuli me-8 muxlis me-2 punqtis safuZvelze anu, iyo Tu ara 
igi “kanonis Sesabamisi” da emsaxureboda Tu ara am punqtSi mocemul 
erT an ramdenime kanonier mizans da, iyo Tu ara “aucilebeli de-
mokratiul sazogadoebaSi” am erTi an ramdenime miznis misaRwevad.

1. iyo Tu ara Careva “kanonis Sesabamisi”

38. ganmcxadebeli Cioda, rom Careva ar iyo “kanonis Sesabamisi”, rad-
gan Cxrekis Sesaxeb brZaneba gamosca prokuroris moadgilem da ara sa-
samarTlom, rogorc amas konstitucia moiTxovs. sasamarTlos miaCnia, 
rom, ruseTis konstituciis Sesabamisad, piris sacxovreblis ufleba-
Si Careva dasaSvebia federaluri kanonis an sasamarTlo gadawyveti-
lebis safuZvelze (ix. zemoT, punqti 26). rsfsr-is sisxlis samarTlis 
saproceso kodeqsi – romelsac ruseTis samarTlebriv sistemaSi fe-
deraluri kanonis statusi aqvs – Cxrekis Sesaxeb brZanebis prokuro-
ris TanxmobiT gamocemis uflebamosilebas akisrebs gamomZieblebs (ix. 
zemoT, punqti 27). sasamarTlo kmayofilia, rom es procedura am saqme-
Si daculi iqna da, aqedan gamomdinare, Careva iyo “kanonis Sesabamisi”.

2. emsaxureboda Tu ara Careva kanonier mizans

39. mTavrobam ganacxada, rom Careva emsaxureboda sxvaTa ufle-
baTa da TavisuflebaTa dacvis kanonier mizans.

40. sasamarTlo aRniSnavs, rom Cxrekis mizani, rogorc es gamomZie-
blis dadgenilebaSia aRniSnuli, nivTieri mtkicebulebis aRmoCena 
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iyo, romelic SesaZloa seriozuli danaSaulis gamoZiebisaTvis yofi-
liyo sasargeblo. Sesabamisad, igi emsaxureboda sazogadoebis usafr-
Txoebis interesebis, uwesrigobis an danaSaulis Tavidan acilebis da 
sxvaTa uflebaTa da TavisuflebaTa dacvis kanonier miznebs. 

3. iyo Tu ara Careva “aucilebeli demokratiul  
sazogadoebaSi”

41. ganmcxadebeli amtkicebda, rom misi sacxovreblis Creka 
ganxorcielda misi klientebis sawinaaRmdego mtkicebulebis mo-
povebis mizniT, b-ni ‘s’-is, b-ni ‘iu’-is, b-ni ‘b’-is da sxva mravalis 
CaTvliT, aseve mis kompiuterSi Senaxuli misi klientebis failebis 
mosapoveblad. CxrekiT dairRva advokatisa da klientis urTier-
Tobis ufleba da mas mohyva kanonieri dakiTxva, romlis drosac ga-
momZiebeli ‘d’ mas ekiTxeboda im garemoebaTa Sesaxeb, romlebic mis-
Tvis cnobili gaxda, rogorc misi klientebis warmomadgenlisTvis. 

42. mTavrobam ganacxada, rom ganmcxadeblis binis Cxrekis Sesaxeb 
dadgenileba dafuZnebuli iyo mowmis Cvenebaze da rom Cxreka au-
cilebeli iyo, radgan ganmcxadeblis binaSi SesaZloa epovaT “#7806 
sisxlis samarTlis saqmesTan dakavSirebuli nivTebi da dokumente-
bi”. ganmcxadebels Crekis Catarebaze uari ar ganucxadebia.

43. sasamarTlos mier Camoyalibebuli precedentuli samarTlis 
safuZvelze, cneba “aucilebeli” niSnavs, rom Careva unda Seesaba-
mebodes mwvave sazogadoebriv saWiroebas da, gansakuTrebiT, igi 
kanonieri miznis proporciuli unda iyos. imis dasadgenad, iyo Tu 
ara Careva “aucilebeli demokratiul sazogadoebaSi”, sasamarTlo 
mxedvelobaSi miiRebs xelSemkvrel saxelmwifoTa garkveul dasaS-
veb zRvars (ix., sxva avtoritetul wyaroebs Soris, kamenzidi Svei-
cariis winaaRmdeg, 1997 wlis 16 dekembris gadawyvetileba, moxse-
nebebi ganaCenTa da gadawyvetilebaTa Sesaxeb 1997-III, gv. 2893, §44). 
Tumca me-8 muxlis me-2 punqtiT dadgenili gamonaklisebi viwrod 
unda iqnes ganmartebuli da mocemul saqmeSi maTi saWiroeba dama-
jereblad unda iqnes dadgenili (ix. bukis saqme, cit. zemoT, §44).

44. rac Seexeba, kerZod, Senobebis Cxrekasa da amoRebas, sasamarT-
lo mudmivad acxadebda, rom xelSemkvrelma saxelmwifoebma Se-
saZloa es RonisZiebebi saWirod miiCnion konkretul danaSaulebTan 
dakavSirebuli nivTmtkicebis mopovebis mizniT. sasamarTlo Seafa-
sebs, iyo Tu ara aseTi RonisZiebebis gasamarTleblad warmodgenili 
mizezebi “relevanturi” da “sakmarisi” da ramdenad iyo daculi ze-
moaRniSnuli proporciulobis principi. am ukanasknelTan dakavSi-
rebiT sasamarTlo, upirveles yovlisa, unda darwmundes, rom Sesa-
bamisi kanonmdebloba da praqtika individualur pirebs uzrunvel-
yofs darRvevebisagan dacvis adekvaturi da efeqtiani meqanizmebiT. 
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meore, imis dasadgenad, konkretul saqmeSi iyo Tu ara mocemuli Ca-
reva miznis proporciuli, sasamarTlom aucileblad unda ganixilos 
TiToeuli saqmis konkretuli garemoebani. kriteriumebi, romleb-
sac sasamarTlo am ukanasknelis dadgenisas iTvaliswinebs, sxva aspe-
qtebTan erTad, aris is garemoebebi, romlebSic gaica Cxrekis Sesaxeb 
brZaneba, kerZod, iTvaliswinebs im droisaTvis arsebul mtkicebu-
lebebs, brZanebis Sinaarssa da farglebs, Cxrekis Catarebis forme-
bs, Crekis dros damoukidebel damkvirvebelTa daswrebis CaTvliT, 
muSaobis SesaZlo Sedegebs da im piris reputacias, romlis Cxrekac 
ganxorcielda (ix. bukis saqme, cit. zemoT, §45; Capeli gaerTianebu-
li samefos winaaRmdeg, 1989 wlis 30 martis gadawyvetileba, seria A 
#152‑A, gv. 25, §60; kamenzidis saqme, cit. zemoT, gv. 2894-95, §46; funke 
safrangeTis winaaRmdeg, 1993 wlis 25 Tebervlis gadawyvetileba, 
seria A #256‑A, gv. 25, §57; da niemecis saqme, cit. zemoT, gv. 35-36, §37).

45. ruseTis kanonmdeblobaSi darRvevebisagan piris dacvis arse-
bul meqanizmebTan dakavSirebiT sasamarTlos miaCnia, rom sasamarT-
los dadgenilebis winaswari moTxovnis ararsebobis pirobebSi sa-
gamoZiebo organoebs Cxrekisa da amoRebis racionalurobisa da 
farglebis Sefasebis SeuzRudavi diskrecia hqondaT. funkes, kre-
mieqsis da miailhes saqmeebSi, romlebic safrangeTis winaaRmdeg iyo 
mimarTuli, sasamarTlom miiCnia, rom, upirveles yovlisa, swored 
sasamarTlo brZanebis ararsebobis wyalobiT “kanoniT gansazRvru-
li SezRudvebi da pirobebi... aRmoCnda susti da SemovliTi saSua-
lebebis mimcemi ganmcxadeblis uflebebSi CarevisaTvis, romlebic 
dasaxuli kanonieri miznis mimarT mkacrad proporciuli unda yo-
filiyo”, da daadgina, rom dairRva konvenciis me-8 muxli (ix. funkes 
saqme, cit. zemoT, da kremieqsi safrangeTis winaaRmdeg da miailhe 
safrangeTis winaaRmdeg (#1), 1993 wlis 25 Tebervlis gadawyvetile-
bebi, seria A #256‑B da 256‑C). Tumca mocemul saqmeSi winaswari sa-
samarTlo brZanebis ararseboba garkveulwilad dabalansda ex post 
factum sasamarTlo ganxilvis SesaZleblobiT. ganmcxadebels SeeZlo 
saCivari Seetana sasamarTloSi, rac man gaakeTa kidec, xolo sa-
samarTlos unda Seefasebina Cxrekis Sesaxeb brZanebis rogorc ka-
noniereba, ise misi dasabuTebuloba. adgilobrivi sasamarTloebis 
mier faqtobrivi ganxilvis efeqtianoba mxedvelobaSi iqneba miRe-
buli Semdgom analizSi, romelic Carevis aucileblobas exeba.

46. sasamarTlo miiCnevs, rom TviT ganmcxadebels raime sisxlis 
samarTlis danaSaulSi an aramarTlzomier qmedebaSi brali ar ede-
boda da arc eWvmitanili yofila. meore mxriv, ganmcxadebelma war-
moadgina dokumentebi, romlebic uCvenebs, rom igi sxvadasxva dros 
iyo #7806 sisxlis samarTlis saqmesTan dakavSirebuli oTxi piris 
warmomadgeneli, ris gamoc gaica Cxrekis Sesaxeb brZaneba. aseT ga-
remoebebSi sasamarTlos gansakuTrebiT aSfoTebs is faqti, rom 
maSin, rodesac ganmcxadeblis binis Cxrekis Sesaxeb brZaneba gaica, 
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uzrunvelyofili ar yofila profesiuli saidumloebis Semcveli 
masalebis dacvis meqanizmebi. 

47. Cxrekis Sesaxeb brZaneba Zalze zogadi terminebiTaa dawerili, 
romlebic konkretikis gareSe miuTiTebs “raime sagnebsa da dokumente-
bze, romlebic [iyo] saintereso sisxlis samarTlis saqmis [#7806] gamoZie-
bisaTvis”, yovelgvari SezRudvis gareSe. brZanebaSi ar aris raime infor-
macia mimdinare gamoZiebis Sesaxeb, arc Cxrekis miznisa da im varaudebis 
Sesaxeb, romelTa safuZvelzedac miCneul iqna, rom ganmcxadeblis bin-
aSi SesaZloa epovaT danaSaulTan dakavSirebuli mtkicebulebebi (Sea-
dare niemecis saqmes, cit. zemoT, gv. 33-35, §37, da saqmes ernsti da sxvebi 
belgiis winaaRmdeg, #33400/96, §116, 2003 wlis 15 ivlisi). mxolod mas Se-
mdeg, rac policia mis binaSi Sevida, ganmcxadebels mosTxoves gadaeca 
maTTvis “kompania ‘t’-sTan da federalur industriul jguf ‘r’-sTan 
dakavSirebuli dokumentebi”. Tumca arc brZanebaSi da arc zepirad ar 
ganumartavT, ratom unda aRmoCeniliyo ganmcxadeblis binaSi ori ker-
Zo kompaniis saqmianobasTan dakavSirebuli dokumentebi, romlebSic 
ganmcxadebels raime Tanamdeboba ar ekava (Seadare bukis saqmes, citata 
zemoT, §50). Ex post factum sasamarTlo ganxilvas araferi ar gaukeTebia 
Cxrekis Sesaxeb brZanebaSi dasabuTebuTebasTan dakavSirebuli am xar-
vezis aRmosafxvrelad. oqtiabrskis sasamarTlo Semoifargla mxolod 
im daskvniT, rom brZaneba dasabuTebuli iyo. man miuTiTa oTx dasaTau-
rebul dokumentze da sxva daudgenel masalaze, maTi Sinaarsis aRweris 
gareSe (ix. zemoT, punqti 22). sasamarTlos mis mier miTiTebuli masale-
bis relevantobasTan dakavSirebiT raime komentari ar gaukeTebia. gar-
da amisa, rogorc Cans, Cxrekis Semdeg oTxi dokumentidan mxolod ori 
waiRes. sasamarTlos miaCnia, rom adgilobrivma organoebma ver Seasru-
les TavianTi movaleoba Cxrekis Sesaxeb brZanebis gacemisaTvis saWiro 
“relevanturi da sakmarisi” safuZvlebis uzrunvelsayofad.

48. Cxrekis Catarebis formasTan dakavSirebiT sasamarTlos ase-
ve miaCnia, rom Cxrekis Sesaxeb brZanebis gadaWarbebulad zogadma 
terminologiam policias SeuzRudavi diskreciuli ufleba misca 
ganmartebisTvis, Tu romeli dokumentebi iyo “saintereso” sisxlis 
samarTlis saqmis gamoZiebisTvis; aman gamoiwvia farTomasStabiani 
Cxreka da amoReba. amoRebuli masalebi ar Semofarglula mxolod 
ori kompaniis saqmianobasTan dakavSirebuli dokumentebiT. garda 
amisa, policiam Tan waiRo ganmcxadeblis personaluri portatuli 
kompiuteri, misi kompiuteris centraluri nawili da sxva masalebi, 
maT Soris, misi klientis mier samoqalaqo procesTan dakavSirebiT 
gacemuli uflebamosilebis dokumenti, romelsac saqmesTan raime 
kavSiri ar hqonda, da kidev erTi sxva saqmis memorandumis proeqti. 
rogorc zemoT ukve iyo aRniSnuli, profesiul saidumloebaSi Ca-
revisagan dacvis meqanizmebi, rogorc aseTi, ar arsebobda, maga-
liTad, advokatisa da klientis urTierTobasTan dakavSirebuli 
dokumentebis amoRebis akrZalva an Cxrekis zedamxedveloba damou-
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kidebeli damkvirveblis mier, romelsac sagamoZiebo jgufisgan 
damoukideblad SeuZlia daadginos iuridiuli profesiis romeli 
dokumentebia xelSeuxebeli (ix. salineni da sxvebi fineTis winaaRm-
deg, # 50882/99, §89, 2005 wlis 27 seqtemberi, da tamosiusi gaerTiane-
buli samefos winaaRmdeg (dec.), # 62002/00, ECHR 2002-VIII). Semowmebu-
li da amoRebuli masalebis gaTvaliswinebiT, sasamarTlos miaCnia, 
rom Cxrekis Sedegad moxda profesiul saidumloebaSi Careva iseT 
farglebSi, romlebic araproporciuli iyo nebismieri kanonieri 
miznisa, romlis miRwevac surdaT. amasTan dakavSirebiT sasamarT-
lo imeorebs, rom iq, sadac advokatia CarTuli, profesiul sai-
dumloebaSi Carevam SesaZloa zegavlena iqonios marTlmsajulebis 
ganxorcielebaze da, aqedan gamomdinare, konvenciis me-6 muxliT 
garantirebul uflebebze (ix. niemecis saqme, cit. zemoT, gv. 35-36, 
§37). 

49. bolos sasamarTlos miaCnia, rom ganmcxadeblis binaSi Cxreka 
Catarda saTanado da sakmarisi safuZvlebis gareSe da ar arsebob-
da profesiuli saidumloebis dacvis meqanizmebi; vinaidan ganmcxa-
debeli iyo ara eWvmitanili raime sisxlis samarTlis danaSaulSi, 
aramed braldebulebis warmomadgeneli imave sisxlis samarTlis 
saqmeSi, Cxreka ar iyo “aucilebeli demokratiul sazogadoebaSi”. 
adgili aqvs konvenciis me-8 muxlis darRvevas.

II. 1-li oqmis 1-li muxlis savaraudo darRveva

50. ganmcxadebeli Cioda misi sakuTrebis uflebis darRvevis gamo 
1-li oqmis 1-li muxlis safuZvelze, romelic gamoiwvia misi dokumen-
tebisa da kompiuteris CamorTmevam. 1-li oqmis 1-li muxli acxadebs:

“yovel fizikur da iuridiul pirs aqvs Tavisi sakuTre-
biT Seuferxebeli sargeblobis ufleba. mxolod sazogadoebri-
vi saWiroebisaTvis SeiZleba CamoerTvas vinmes Tavisi sakuTre-
ba kanoniTa da saerTaSoriso samarTlis zogadi principebiT 
gaTvaliswinebul pirobebSi.

amasTan, winamdebare debulebebi aranairad ar akninebs saxelmwifos 
uflebas, gamoiyenos iseTi kanonebi, romelTac is aucileblad miiCnevs 
saerTo interesebis Sesabamisad sakuTrebiT sargeblobis kontrolisaT-
vis, an gadasaxadebisa Tu mosakreblis an jarimebis uzrunvelsayofad.”

Aa. mxareTa mosazrebebi

51. ganmcxadebeli aRniSnavda, rom kompiuteris centraluri nawi-
lis amoReba misi sakuTrebis uflebaSi araproporciuli Careva iyo, 
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riTac mas mZime tvirTi daawva. centraluri nawili TavisTavad ver 
iqneboda gamoyenebuli mtkicebulebad sisxlis samarTlis saqmeSi, 
radgan igi ar iyo danaSaulis iaraRi, sagani an produqti da masze ar 
iyo danaSaulis raime kvali. garda amisa, masze moTavsebul monaceme-
bs ar SeiZleba hqonodaT raime mtkicebulebiTi Rirebuleba, rameTu 
es nawili xangrZlivi drois ganmavlobaSi prokuraturis xelSi iyo 
da SesaZlebeli iyo monacemTa waSla an modificireba. ganmcxadebeli 
eTanxmeba safuZvlebs, romlebic sasamarTlo dadgenilebaSia Camo-
yalibebuli. misi azriT, umjobesi iyo prokuraturas Seesrulebina 
es dadgenileba, vidre edava masTan dakavSirebiT gasaCivrebisas. gan-
mcxadebeli amtkicebda, rom amoRebis WeSmariti mizani iyo misi pro-
fesiuli saqmianobisTvis xelis SeSla. misi kompiuteris ukanono Ca-
morTmeviT mas xeli aRar miuwvdeboda orasze meti klientis faileb-
ze, ramac mTlianobaSi gamanadgureblad imoqmeda mis, rogorc iuris-
tis, praqtikaze. da bolos, ganmcxadebelma miuTiTa, rom mogvianebiT 
mas daubrunes portatuli kompiuteri da zogierTi dokumenti. 

52. mTavrobam ganacxada, rom kompiuteris centraluri nawili 
dailuqa da igi nivTmtkicebis saxiT daerTo #7806 sisxlis samarT-
lis saqmes, monacemTa dakargvis Tavidan acilebis mizniT. sisxlis 
samarTlis saqmis Seswavla jer dasrulebuli ar aris. ganmcxade-
blis dokumentebi da komputeris centraluri nawili sankt-peter-
burgis saqalaqo sasamarTloSi unda inaxebodes ganaCenis gamota-
namde. Sesabamisad, ganmcxadeblis mier misi sakuTrebiT sargeblo-
bis ufleba SeizRuda sazogadoebrivi interesis safuZvelze, #7806 
sisxlis samarTlis saqmeSi WeSmaritebis dadgenis mizniT. 

Bb. sasamarTlos Sefaseba

53. sasamarTlos aRniSnavs, rom, ganmcxadeblis binis Cxrekas Tan mo-
hyva garkveuli dokumentebis, misi portatuli kompiuterisa da misi 
kompiuteris centraluri nawilis (anu monacemebis Semcveli xisti 
damagroveblis) amoReba. vinaidan ganmcxadebels droTa ganmavloba-
Si daubrunda misi kuTvnili portatuli kompiuteri da dokumentebi, 
sasamarTlo movlenaTa gaanalizebisas Semoifargleba ganmcxadeblis 
kompiuteris CamorTmevis sakiTxiT, romelic misTvis dRemde ar dau-
brunebiaT da ganixilavs am faqtis Sesabamisobas ganmcxadeblis mier 
Tavisi sakuTrebiT Seuferxebeli sargeblobis uflebasTan. 

54. udavoa, rom ganmcxadebeli aris misi kompiuteris kanonieri 
mflobeli; sxva sityvebiT rom vTqvaT, kompiuteri iyo misi “sakuTre-
ba”. gamomZiebelma gasca brZaneba, rom kompiuteri SeenaxaT, rogorc 
nivTmtkiceba sisxlis samarTlis saqmeSi, sasamarTlos mier ganaCenis 
gamotanamde, romelic konkretulad gansazRvravs mtkicebulebaTa 
gamoyenebas. sasamarTlos miaCnia, rom es situacia Seswavlili unda 
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iqnes im poziciidan, rom saxelmwifos ufleba aqvs gaakontrolos 
sakuTrebiT sargebloba saerTo interesis Sesabamisad.

55. 1-li oqmis 1-li muxlis upirvelesi da umniSvnelovanesi mo-
Txovnaa, rom sakuTrebiT Seuferxebel sargeblobaSi sajaro xelisu-
flebis nebismieri Careva unda iyos kanonieri. kerZod, 1-li muxlis 
meore abzaci, miuxedavad imisa, rom igi aRiarebs saxelmwifoTa mier 
sakuTrebiT sargeblobis kontrolis uflebas, am uflebis ganxor-
cielebas uqvemdebarebs “kanonebis” miRebis pirobas. garda amisa, ka-
nonierebis principi iTvaliswinebs, rom Sidasaxelmwifo samarTlis 
Sesabamisi debulebebi iyos sakmarisad xelmisawvdomi da zusti, xolo 
maTi gamoyeneba – ganWvretadi (ix., magaliTad, baklanovi ruseTis wi-
naaRmdeg, #68443/01, §§39-40, 2005 wlis 9 ivnisi, Semdgomi miTiTebebiT). 

56. sasamarTlo aRniSnavs, rom kompiuteris CamorTmevis Sesaxeb ga-
dawyvetileba daefuZna rsfsr-is sisxlis samarTlis kodeqsis debule-
bebs, romlebic sisxlis samarTalwarmoebaSi nivTmtkicebaTa gamoye-
nebis sakiTxs aregulirebs (ix. zemoT, punqtebi 31 da 32). gamomZiebels 
hqonda diskreciuli ufleba, gaeca brZaneba nebismieri sagnis CamorTme-
visa, romelsac igi sasargeblod miiCnevda gamoZiebisaTvis, rogorc es 
iyo ganmcxadeblis kompiuteris SemTxvevaSi. sasamarTlo eWvobs, rom 
aseTi farTo diskrecia, romelsac ar axlavs qmediTi sasamarTlo ze-
damxedveloba, daakmayofilebda “kanonis xarisxis” tests, magram mas am 
midgomis detaluri Seswavla saWirod ar miaCnia Semdegi mizezebiT.

57. sasamarTlo dasaSvebad miiCnevs, rom nivTieri mtkicebulebis 
CamorTmeva SesaZloa saWiro iyos marTlmsajulebis jerovani ganxor-
cielebisTvis, rac aris sazogadoebis “saerTo interesebSi” Semavali 
“kanonieri mizani”. Tumca igi aRniSnavs, rom saxelmwifos mier nebismie-
ri RonisZiebis ganxorcielebisas uciloblad unda arsebobdes goni-
vruli proporciuloba gamoyenebul saSualebebsa da misaRwev mizans 
Soris, individualur pirTa sakuTrebiT sargeblobis kontrolisaT-
vis gamiznuli RonisZiebebis CaTvliT. es moTxovna gamoxatulia cne-
biT “samarTliani balansi”, romelic daculi unda iqnes sazogadoebis 
saerTo interesebis moTxovnebsa da individualuri piris ZiriTadi 
uflebebis dacvis moTxovnebs Soris (ix. edvardsi maltis winaaRmdeg, # 
17647/04, §69, 2006 wlis 24 oqtomberi, Semdgomi miTiTebebiT).

58. sasamarTlo eTanxmeba ganmcxadeblis mosazrebas, romelzedac ar 
davobs mTavroba, rom Tavad kompiuteri ar iyo raime sisxlis samarTlis 
danaSaulis iaraRi, sagani an produqti (Seadare saqmes frizeni ruseTis 
winaaRmdeg, #58254/00, 29-31, 2005 wlis 24 marti). gamoZiebisaTvis Rire-
buli da gamosadegi iyo xist damagrovebelze moTavsebuli informa-
cia. 2000 wlis 19 aprilis gadawyvetilebidan Cans, rom gamomZiebelma 
informacia Seiswavla, amobeWda da saqmis masalebs daurTo (ix. zemoT, 
punqti 15). am garemoebebSi sasamarTlos ar SeuZlia gamoarCios rome-
lime aSkara safuZveli, romlis gamoc gaWianurda centraluri nawilis 
CamorTmevis periodi. aseTi safuZveli arc Sidasaxelmwifo sasamarT-
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lo ganxilvebze da arc sasamarTloSi ar warudgeniaT. miuxedavad amisa, 
kompiuteris centraluri nawili dRemde adgilobriv xelisuflebas-
Tan inaxeba, anu eqvs welze meti xnis ganmavlobaSi. amasTan dakavSirebiT 
sasamarTlo aRniSnavs, rom kompiuteri iyo ganmcxadeblis profesiuli 
instrumenti, romelsac igi iyenebda iuridiuli dokumentebis Sesaqm-
nelad da klientTa failebis Sesanaxad. kompiuteris CamorTmeviT gan-
mcxadebelma ara mxolod piradi diskomforti ganicada, aramed aseve 
xeli SeeSala mis profesiul saqmianobas; amas, rogorc zemoT iyo aRniS-
nuli, SesaZloa emoqmeda marTlmsajulebis ganxorcielebaze. 

59. zemoaRniSnulis gaTvaliswinebiT, sasamarTlos miaCnia, rom 
ruseTis xelisuflebam ver daicva “samarTliani balansi” saerTo 
interesebis moTxovnebsa da ganmcxadeblis mier misi sakuTrebiT 
Seuferxebeli sargeblobis uflebis dacvis moTxovnas Soris. amri-
gad, dairRva 1-li oqmis 1-li muxli. 

III. konvenciis me-13 muxlis savaraudo darRveva 1-li 
oqmis 1-l muxlTan erTobliobaSi

60. konvenciis me-13 muxlis safuZvelze ganmcxadebeli Cioda, 
rom mas ar hqonda samarTliani dacvis efeqtiani saSualeba misi 
sakuTrebis uflebaTa SezRudvis TvalsazrisiT 1-li oqmis 1-li 
muxlis safuZvelze. me-13 muxli adgens:

“yvelas, visac daerRva am konvenciiT gaTvaliswinebuli uflebebi da 
Tavisuflebebi, unda hqondes samarTlebrivi dacvis efeqtiani saSualeba 
erovnuli xelisuflebisagan, Tundac es darRveva Caidinos pirma, rome-
lic samsaxurebriv uflebamosilebas axorcielebda.”

Aa. mxareTa mosazrebebi

61. ganmcxadebelma miuTiTa, rom adgilobrivi sasamarTloebis 
ganxilva Semoifargla mxolod Cxrekis kanonierebis sakiTxiT. rac Se-
exeba mis saCivars sakuTrebasTan dakavSirebiT, sasamarTloebma daad-
gines, rom es sakiTxebi ar eqvemdebareboda sasamarTlo ganxilvas. misi 
azriT, sakonstitucio sasamarTlos 1999 wlis 23 martis ganCineba gan-
martebuli unda iqnes, rogorc sasamarTlo ganxilvisTvis gzis gaxsna 
yvela saxis gadawyvetilebaze, romelic zegavlenas axdens piris saku-
Trebis uflebaze. man xazgasmiT aRniSna, rom misi samoqalaqo sarCeli 
zianis Sesaxeb sxvadasxva sababiT ukve oTxi welia ar ganuxilavT. 

62. mTavrobam ganacxada, rom ganmcxadebelma sadavo gadawyve-
tileba gaasaCivra sasamarTloSi, romelmac igi ganixila da misi 
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saCivari ar daakmayofila (saboloo instanciaSi 2000 wlis 19 dek-
embers). garda amisa, zianis Sesaxeb misi samoqalaqo sarCeli sankt-
peterburgis saqalaqo prokuraturisa da finansTa saministros wi-
naaRmdeg amJamad gansaxilveladaa wardgenili sankt-peterburgis 
oqtiabrskis sasamarTloSi.

Bb. sasamarTlos Sefaseba

63. me-13 muxlis ganmartebisas sasamarTlo mudam miuTiTebs, rom, igi 
moiTxovs, rom Sidasaxelmwifo kanoni uzrunvelyofdes samarTlebriv 
dacvas im pretenziebisTvis, romlebic SeiZleba “sadavod” iqnes miCneu-
li konvenciis TvalsazrisiT (ix., magaliTad, boile da raise gaerTiane-
buli samefos winaaRmdeg, 1998 wlis 27 aprilis gadawyvetileba, seria A 
#131, gv. 23-24, §54). mocemul saqmeSi darRveulia 1-li oqmis 1-li muxli 
da amitom ganxiluli unda iqnes me-13 muxlis safuZvelze warmodgeni-
li saCivari. Sesabamisad, unda dadgindes, uzrunvelyo Tu ara ruseTis 
samarTlebrivma sistemam ganmcxadebeli “efeqtiani” samarTlebrivi 
dacviT, romelic kompetentur “erovnul xelisuflebas” rogorc saCi-
vris ganxilvis, ise saTanado samarTliani dakmayofilebis saSualebas 
aZlevda (ix. kamenzidis saqme, cit. zemoT, gv. 2896-97, §53).

64. ganmcxadebeli iTxovda mis sacxovrebel binaSi Catarebuli 
Cxrekisa da amoRebis da misi kompiuteris nivTmtkicebis saxiT Ca-
morTmevis Sesaxeb dadgenilebis kanonierebis sasamarTlo ganxil-
vas. adgilobrivma sasamarTloebma ganixiles CxrekasTan da amoRe-
basTan dakavSirebuli saCivari, magram maT dauSveblad gamoacxa-
des ganmcxadeblis saCivari misi kompiuteris dabrunebis Taobaze, 
im safuZvliT, rom, kompiuteris CamorTmevis Sesaxeb dadgenileba 
sasamarTlo ganxilvas ar eqvemdebareboda (ix. zemoT, 22-e da mom-
devno punqtebi). amis nacvlad ganmcxadebels SesTavazes zemdgomi 
prokurorisTvis miemarTa. amasTan dakavSirebiT sasamarTlo imeo-
rebs mis dafuZnebul precedentul samarTals, raTa miuTiTos, rom 
zemdgom prokurorTan ierarqiuli gasaCivreba pirs saSualebas ar 
aZlevs gamoiyenos misi ufleba, saxelmwifom ganaxorcielos saze-
damxedvelo uflebamosileba da, am safuZvliT igi ar warmoadgens 
“efeqtiani samarTlebrivi dacvis” saSualebas (ix., magaliTd, hor-
vati xorvatiis winaaRmdeg, #51585/99, §47, ECHR 2001-VIII).

65. rac Seexeba mimdinare samoqalaqo sarCels zianTan dakavSire-
biT, romelzedac mTavroba miuTiTebda, sasamarTlo aRniSnavs, rom 
samoqalaqo sasamarTlo ar aris kompetenturi ganixilos sisxlis 
samarTlis procesSi gamomZiebelTa mier miRebuli dadgenilebebis 
kanoniereba. 

66. aqedan gamomdinareobs, rom am garemoebebSi ganmcxadebels ar 
hqonda “samarTlebrivi dacvis efeqtiani saSualeba erovnuli xeli-



324

smirnovi ruseTis winaaRmdeg

suflebisagan”, romelic mas saSualebas miscemda, gamoexata Tavisi 
saCivari, romelic warmoSobili iyo 1-li oqmis 1-li muxlis darRve-
vis Sedegad. amrigad, dairRva konvenciis me-13 muxli 1-li oqmis 1-l 
muxlTan erTobliobaSi. 

IV. konvenciis 41-e muxlis gamoyeneba

67. konvenciis 41-e muxli adgens:

“Tu sasamarTlo daadgens, rom dairRva konvencia da misi oqmebi, 
xolo Sesabamisi maRali xelSemkvreli mxaris Sidasaxelmwifoebrivi 
samarTali darRvevis mxolod nawilobrivi gamosworebis SesaZleblo-
bas iZleva, saWiroebis SemTxvevaSi, sasamarTlo dazaralebul mxares 
samarTlian dakmayofilebas miakuTvnebs.”

68. sasamarTlo miuTiTebs, rom sasamarTlos reglamentis me-60 
wesis safuZvelze, samarTlian dakmayofilebasTan dakavSirebuli 
nebismieri saCivari punqtobrivad unda gamoiyos da werilobiT unda 
iqnes warmodgenili saTanado gamamyarebel dokumentebTan da dama-
dasturebel masalebTan erTad, “romlis Seusruleblobis SemTxve-
vaSi palatas SeuZlia uari Tqvas saCivarze mTlianad, an mis nawilze”. 

69. 2005 wlis 5 ivlisis weriliT, mas Semdeg rac gancxadeba dasaS-
vebad gamocxadda, sasamarTlom ganmcxadebels sTxova samarTlian 
dakmayofilebasTan dakavSirebuli saCivari warmoedgina 2005 wlis 
7 seqtembramde. mas aseTi saCivari dadgenil vadaSi ar warmoudgenia.

70. am garemoebebis gaTvaliswinebiT sasamarTlo ar iRebs raime 
gadawyvetilebas 41-e muxlis safuZvelze. 

aRniSnulis safuZvelze sasamarTlo erTxmad

1. adgens, rom dairRva konvenciis me-8 muxli;
2. adgens, rom dairRva 1-li oqmis 1-li muxli;
3. adgens, rom dairRva konvenciis me-13 muxli 1-li oqmis 1-l 

muxlTan erTobliobaSi;
4. gadawyvetilebas iRebs ar miiRos dadgenileba konvenciis 41-e 

muxlis safuZvelze.
 Sesrulebulia inglisur enaze da werilobiT gacxadebulia 

2007 wlis 7 ivniss, sasamarTlos reglamentis 77-e wesis me-2 da me-3  
punqtebis Sesabamisad.

soren nilseni    kristos rozakisi
seqciis mdivani    Tavmjdomare
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Stoll v. Switzerland



326

stoli Sveicariis winaaRmdeg

adamianis uflebaTa evropuli sasamarTlo

saqme stoli Sveicariis winaaRmdeg

CASE OF STOLL v. SWITZERLAND

(ganacxadi # 69698/01)

gadawyvetileba

strasburgi

2007 wlis 10 dekemberi

es gadawyvetileba sabolooa, magram igi SeiZleba daeqvemdebaros 
redaqciuli xasiaTis Sesworebebs.
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adamianis uflebaTa evropuli sasamarTlo

saqmeze “stoli Sveicariis winaaRmdeg”,
(Stoll v. Switzerland)

adamianis uflebaTa evropulis sasamarTlos didma palatam 
Semdegi SemadgenlobiT:

b-ni j. p. kosta, Tavmjdomare
b-ni l. vildhaberi,
b-ni b.m. zupanCiCi,
b-ni p. lorenzeni,
b-ni r. turmeni,
q-ni m. caca-nikolovska,
b-ni a. b. baka,
b-ni m. ugrexeliZe,
b-ni a. kovleri,
b-ni v. zagrebelski,
q-ni a. mularoni
q-ni e. fura-sandstromi,
q-ni r. iageri,
b-ni e. mijeri,
b-ni d. popoviCi,
q-ni i. ziemele,
q-ni i. bero-lefevre, mosamarTleebi,
da b-ni v. bergeri, iuriskonsulti 

moiTaTbira 2007 wlis 7 Tebervals da 7 noembers da 7 noembers 
miiRo Semdegi gadawyvetileba:



328

stoli Sveicariis winaaRmdeg

procedura

1. saqme momdinareobs ganacxadidan (#69698/01) Sveicariis konfe-
deraciis winaaRmdeg, romelic sasamarTloSi Semotanilia adamia-
nis uflebaTa da ZiriTad TavisuflebaTa dacvis evropuli kon-
venciis (“konvencia”) 34-e muxlis safuZvelze Sveicariis moqalaqis, 
b-ni martin stolis (“ganmcxadebeli”) mier 2001 wlis 14 maiss.

2. ganmcxadebels warmoadgenda ciurixSi moRvawe advokati, b-ni 
h. keleri. Sveicariis mTavrobas (“mTavroba”) warmoadgenda misi 
agenti, b-ni f. Surmani, iusticiis federaluri departamentis ada-
mianis uflebaTa da evropis sabWos seqciis ufrosi.

3. ganmcxadebeli Cioda misi msjavrdebis gamo “saidumlo ofi-
cialuri mosazrebebis” gamoqveynebisTvis, rac ewinaaRmdegeba kon-
venciis me-10 muxls.

4. ganacxadi gadaeca sasamarTlos meore seqcias (sasamarTlos 
debulebis 52-e wesis 1-li punqti). am seqciaSi, palatis Semadgenlo-
ba, romelsac saqme unda ganexila (konvenciis 27-e muxlis 1-li pun-
qti), 26-e wesis 1-li punqtis Sesabamisad ganisazRvra. 

5. 2004 wlis 1 noembers sasamarTlom seqciebis Semadgenloba 
Secvala (wesi 25, punqti 1). es saqme gadaeca meoTxe seqciis (wesi 25, 
punqti 1) axal Semadgenlobas. am seqciaSi, palatis Semadgenloba, 
romelsac saqme unda ganexila (konvenciis 27-e muxlis 1-li punqti), 
26-e wesis 1-li punqtis Sesabamisad ganisazRvra. 

6. 2005 wlis 3 maiss, palatam romlis SemadgenlobaSi Sediodnen: ser 
nikolas bratza, Tavmjdomare, mosamarTleebi: b-ni j. kasadevali, b-ni 
l. vildhaberi, b-ni r. maruste, b-ni j. borego borego, b-ni j. Sikuta da 
seqciis registratori, b-ni m. o’boile, ganacxadi dasaSvebad gamoacxada.

7. 2006 wlis 25 aprils palatam, oTxi xmiT samis winaaRmdeg, miiRo 
gadawyvetileba, romelSic daadgina, rom dairRva konvenciis me-10 
muxli. man miiCnia, rom darRvevis dadgena TavisTavad sakmarisi iyo 
ganmcxadeblis samarTliani dakmayofilebisTvis mis mimarT miyene-
buli aramaterialuri zianis asanazRaureblad. ganmcxadebels xar-
jebTan dakavSirebuli moTxovna ar warudgenia.

8. 2006 wlis 14 ivliss mTavrobam saqmis didi palatisTvis gadace-
ma iTxova, konvenciis 43-e muxlisa da sasamarTlos debulebis 73-e 
wesis safuZvelze. didi palatis kolegiam 2006 wlis 13 seqtembers 
mTavrobis Txovna daakmayofila. 

9. didi palatis Semadgenloba ganisazRvra konvenciis 27-e muxlis 
me-2 da me-3 punqtebisa da sasamarTlos debulebis 24-e wesis Sesabamisad.

10. mTavrobam, magram ara ganmcxadebelma, arsebiT mxaresTan 
dakavSirebiT werilobiTi mosazrebebi warmoadgina. ganmcxadebel-
ma warmoadgina saCivari samarTliani dakmayofilebis Sesaxeb.
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11. garda amisa, mesame mxareTa komentarebi miiRes safrangeTisa 
da slovakeTis mTavrobebidan, romlebsac Tavmjdomarem werilo-
biT proceduraSi Carevis ufleba misca (konvenciis 36-e muxlis me-2 
punqti da 44-e wesis me-2 punqti).

12. sajaro ganxilva gaimarTa 2007 wlis 7 Tebervals, 
strasburgSi, adamianis uflebaTa SenobaSi (wesi 59, punqti 3).

sasamarTlos sxdomaze gamocxadnen:

a. mTavrobis saxeliT

b-ni f. Surmani, iusticiis federaluri departamentis 
adamianis uflebaTa da evropis sabWos seqciis ufrosi, warmo-

madgeneli
b-ni p. segeri, elCi, iuriskonsulti, sagareo 
urTierTobaTa federaluri departamentis saerTaSoriso  

sajaro samarTlis direqtoratis ufrosi,
b-ni a. Seidegeri, adamianis uflebaTa da evropis sabWos 
seqciis ufrosis moadgile,
q-ni d. steigeri, adamianis uflebaTa da evropis sabWos 
seqciis iuristi,  advokati;

b. ganmcxadeblis saxeliT

q-ni h. keleri, warmomadgeneli,
b-ni s. kanonika, iuridiuli mrCeveli, TA media,
b-ni a. durixi, redaqtori, sontags-caitungi, 
b-ni a.ÍfiSeri, ciurixis universitetis leqtori,
q-ni d. kuhne, ciurixis universitetis leqtori,
q-ni m. foroviCi, ciurixis universitetis leqtori, 
mrCeveli.

sxdomas agreTve eswreboda ganmcxadebeli.

sasamarTlom moismina q-ni h. keleris, b-ni f. Surmanis da b-ni 
p. segeris mimarTvebi. mxareTa warmomadgenlebma upasuxes erTi  
mosamarTlis mier dasmul SekiTxvebs.
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faqtebi

I. saqmis garemoebebi

13. ganmcxadebeli daibada 1962 wels da cxovrobs SveicariaSi.

aA. informacia saqmis Sesaxeb

14. 1996 da 1997 wlebSi gaimarTa molaparakebebi _ sxva molapa-
rakebebTan erTad _ ebraelTa msoflio kongressa da Sveicariis 
bankebs Soris, romlebic exeboda holokostis msxverplTa mier 
Sveicariis bankebSi Setanili moukiTxavi aqtivebis kompensacias.

15. am fonze 1996 wlis 19 dekembers karlo iagmetim, romelic im 
dros aSS-Si Sveicariis elCi iyo, Seadgina “strategiuli dokumen-
ti”, grifiT “saidumlo”, romelic faqsiT gadaugzavnes Tomas bo-
rers, samuSao jgufis xelmZRvanels, romelic am sakiTxze muSaobis 
mizniT Seiqmna sagareo saqmeTa federalur departamentSi, bernSi. 
aslebi gaegzavna cxramet pirs Sveicariis mTavrobaSi, federalur 
organoebSi, aseve Sveicariis diplomatiur misiebs Tel-avivSi, niu-
iorkSi, londonSi, parizsa da bonSi.

16. qvemoT moyvanilia nawyveti dokumentidan, romelic aRebu-
lia 1997 wlis 27 ianvars, tages-ancaigerSi gamoqveynebuli sta-
tiidan “sul es aris, rac Cven gvinda” anu ganmcxadeblis statiebis  
gamoqveynebidan meore dRes (araoficialuri Targmani):

“elCi,

Sveicariis winaaRmdeg warmoebuli kampania da misi Tanmdevi mo-
Txovnebi, romlebic gamoxatulia ebraul organizaciaTa saqmiano-
baSi, amerikel politikosTa gancxadebebSi da jgufur sarCelebSi, 
ukve garkveuli periodia rogorc xelisufalTa, ise sazogadoebis 
did yuradRebas ipyrobs atlantikis orive mxares... Tumca realur 
ryevebs maSin SevigrZnobT, roca yvela mosalodneli moTxovnis 
ganxilva dasruldeba, saTanadod dasabuTebuli moTxovnebi dakma-
yofildeba, sasamarTlo procesebi dasruldeba da saqmis istoriu-
li, politikuri, samarTlebrivi da moraluri aspeqtebi mowesrig-
deba. amas sul mcire sami weli dasWirdeba, SesaZloa bevrad metic. 
garda amisa, SeuZlebelia dRes ganvWvritoT, rogori iqneba Sveica-
riis saSinao Tu sagareo politika mravali wlis Semdeg. nebismier 
SemTxvevaSi, qveynis winaSe mdgari Sida politikuri, ekonomikuri da 
socialuri problemebi, evropis sakiTxTan dakavSirebuli gaurkve-
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vloba (evrokavSiri, usafrTxoeba da a.S.) da globalizaciis pro-
blemebi ukve iwvevs Sveicarieli xalxis garkveulad mtkivneul Tvi-
Tkritikul analizs.

Cven axla Zalian gvWirdeba komentarebi amerikidan. moulod-
nelad, awmyosa da momavlis gaurkvevlobis fonze, Cven ucilo-
blad unda mivaRwioT warsulTan morigebas. amitom, Sveicariis  
winaaRmdeg kampania ukve rTuli klimatis fonze mimdinareobs...

Sveicariis mTeli Zalisxmeva mimarTulia krizisis dros qvey-
nis erTianobis SenarCunebisken, safrTxeebis aRmofxvris Tu ara, 
SeCerebisken da saerTaSoriso urTierTobebis SenarCunebisken 
(gansakuTrebiT _ SeerTebul StatebTan); aseve cdiloben Tavi-
dan aviciloT raime arsebiTi zarali. yvela Sualeduri amocana 
ganxiluli unda iqnes mxolod ZiriTad mizanTan kavSirSi. mokleva-
dianma warmatebebma, rogoricaa ‘droebiTi zavi’, masmediis mxridan 
droebiTi pozitiuri reaqcia, zogierTi proeqtis damakmayofile-
beli mimdinareoba, istoriuli xedva _ romelic SesaZloa sasar-
geblo iyos SveicariisTvis, an molaparakebebSi CarTuli sazRvar-
gareTeli partniorebis konstruqciuli SeniSvnebi, kargad unda 
Sefasdes, raTa ar dagvabrmaos grZelvadiani realobis ganWvre-
tisas. SesaZloa mniSvnelovani iyos individualuri brZola, ma-
gram sabolood es aris brZola, romelic aucileblad unda moigos  
Sveicariam... 

Tu davuSvebT, rom ebrauli organizaciebisa da senator d’amatos 
moTxovnebi saswrafod unda dakmayofildes, xolo Semdeg sarCele-
bi kvlav dRis wesrigSi dadges, realuri garigeba SeiZleba moce-
mul organizaciebze ieriSis mitaniT. nacvlad “Jestisa”, romelic 
amJamad ganixileba, Cven SegveZlo dauyovnebliv mogvegvarebina 
sakiTxi Tanxis erTdrouli gadaxdiT, riTac erTxel da samudamod 
davakmayofilebdiT yvela pretenzias. imis gaTvaliswinebiT, rom 
es sakiTxi zemoqmedebas axdens mraval jgufze da qveyanaze, xolo 
axla saerTaSoriso sazogadoeba pasuxs Sveicarias sTxovs, gegmaSi 
gaTvaliswinebuli unda iqnes rogorc erovnuli, ise saerTaSori-
so aspeqtebi da igi grZelvadian strategias unda efuZnebodes. igi  
SeiZleba daaxloebiT ase warmovidginoT:

- dRemde dagegmili zomebi (eqspertTa moxsenebebis gamoqvey-
neba aRmosavleTi evropis qveynebSi kompensaciis SeTanxmebis 
Sesaxeb, istoriis komisiis muSaobis dawyeba, volkeris komi-
tetis mokvlevebi) efeqtianad iqneba ganxorcielebuli Svei-
cariis mier, saWiro resursebis gamoyenebiT da realistur 
vadebSi, yovelgvari sirTulis energiuli gadaWriT;

- aucileblad unda gagrZeldes koreqtuli da momrigebluri saxis 
dialogi yvela Sesabamis jgufTan, yovelgvari Sualeduri daT-
mobebis gareSe, romlebmac SeiZleba ziani miayenos mTel process;
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-  rac Seexeba ucxo qveynebis mTavrobaTa da parlamentTa moqme-
debebs (gansakuTrebiT aSS-Si da gaerTianebul samefoSi), aq mTa-
varia damyardes keTilganwyobili ormxrivi TanamSromloba, 
romelic ZiriTadad fokusirebuli iqneba WeSmaritebis dadge-
nasa da polemikis Tavidan acilebaze. ra Tqma unda, saWiroebis 
SemTxvevaSi, aucilebelia mkafio da mtkice poziciis dakaveba, 
gansakuTrebiT, Tu adgili eqneba Sveicariis diskreditacias an 
mis dadanaSaulebas absoluturad mkafio safuZvlebis gareSe;

- rodesac mopovebuli iqneba sagulisxmo Sualeduri monaceme-
bi, da gansakuTrebiT mokvlevebis dasrulebis Semdeg, saWiro 
iqneba molaparakebebis gamarTva, raTa Camoyalibdes daskvne-
bi da ganisazRvros, Tu rogor unda iqnes gamoyenebuli yada-
Risgan ganTavisuflebuli fondebi. es unda ganxorcieldes 
mTavrobis doneze, an mravalmxriv formatSi _ Tu SesaZlebe-
lia, yvela dainteresebul qveyanasTan (maT Soris, yvela moka-
vSire qveyanasTan, im dros neitralur qveynebTan, israelTan 
da germaniasTan), an calmxriv formatSi _ israelTan (rome-
lic unda iTvaliswinebdes xangrZlivi poziciis daTmobas da 
unda aRiarebdes arabuli samyaros mtruli reaqciis risks), an 
arasamTavrobo organizaciebTan. Zalze bevri ram iqneba damo-
kidebuli Cvens mowinaaRmdegeTa strategiaze. Tumca saWiroa 
am sakiTxis saerTaSoriso doneze dayeneba da pasuxismgeblo-
ba sxva qveynebsac unda daekisros. wamyvani roli unda Seasru-
los Sveicariam, romelmac Tavisi mokvlevebiT kargi magaliTi 
Seqmna da iniciativa kvlavac unda SeinarCunos...

aseve unda gvaxsovdes, rom scenarebi da strategiebi daucve-
li ar aris gareSe zemoqmedebisgan da nebismier dros SeiZleba 
wavawydeT raime movlenebs an axal tendenciebs, rac eWvqveS daaye-
nebs yvelafers an, sul mcire, sagulisxmo moqnilobas mogvTxovs. 
amitom, SesaZleblobis farglebSi, ufro realisturi iqneba saer-
TaSoriso samarTalze dafuZnebuli Sereuli moqmedebebi da Suale-
duri gadaxdebi. Tavidanve am Sereuli variantis arCeva albaT gar-
dauvlad gamoiwvevs pragmatul midgomas, romelic yoveldRiurad 
ganviTardeba da mas ‘strategiis’ ambiciur saxelwodebas ver miva-
niWebT... Sveicaria am sakiTxis xlarTebSi ver gaexveva.

romeli strategiac ar unda iqnes arCeuli, moqmedebebi saWiroa 
gare frontze, raTa Sveicariis Zalisxmevam ndoba daimsaxuros. es 
SeiZleba imave gziT gakeTdes, ZiriTadad, reagirebaze orientirebu-
li poziciiT, an ufro inovaciuri midgomiT. rogorc am ukanasknelis 
monawile, me mxars vuWer politikur wreebsa da masmediaSi sistema-
tur kampanias, amerikis administraciasTan arsebuli kontaqtebis 
SenarCunebas _ Sedegebis Sedarebisa da daxvewis mizniT, megobruli 
formebiT ebraul organizaciebTan urTierTobis ganviTarebas, sa-
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dac es SesaZlebelia, magram muxlmodrekis gareSe, da sazogadoebas-
Tan urTierTobis kargad organizebul kampanias, seminarebisa da 
mrgvali magidis diskusiebis CaTvliT. Tumca sazogadoebasTan ur-
TierTobis TvalsazrisiT gancxadebebi unda gakeTdes mxolod im Se-
mTxvevaSi, Tu raime axali iqneba saTqmeli, da, amasTanave Sesaferis 
dros da Sesaferis adgilze. sazRvargareT piligrimoba saukeTesod 
SeiZleba Tavidan iqnes acilebuli taqtikur safuZvlebze da Sida-
saxelmwifo politikis aspeqtebis gaTvaliswinebiT...

sruliad Cveulebrivia, rom gamoCndeba sxvadasxva midgomebis 
xelSemwyobi da xelSemSleli aspeqtebi. Tumca istoriuli, poli-
tikuri da samarTlebrivi perspeqtividan gamomdinare, sruliad 
naTelia, rom ‘garigeba’ damakmayofilebeli verasdros ver iqneba. 
mainc, idealur SemTxvevaSi, arCevani unda SeCerdes samarTlebriv 
strategiaze. es gansakuTrebul moTxovnebs uyenebs yvela CarTul 
mxares da moiTxovs iniciativebs, dros da energias, xarjebze rom 
araferi ar vTqvaT. Tumca ZiriTadi miznis gaTvaliswinebiT, Cven 
albaT gvirCeven, SevcvaloT es grZelvadiani midgoma da saWiro 
fondebi SevqmnaT yovelgvari uRirsi vaWrobis gareSe. neba mome-
ciT gavimeoro: es aris omi, romelic Sveicariam unda awarmoos da 
moigos, rogorc gare, ise Sida frontebze. Cveni mowinaaRmdegeebis 
umravlesobis ndoba ar SeiZleba. sxva qveynebis mxridan boikotiT 
an Tundac samarTlebrivi zomebiT SveicariisTvis miyenebuli ziani 
Zalze didia. amasTan SedarebiT mokrZalebulad gamoiyureba TviT 
Cveni sapensio dazRvevis sqemebis maCveneblebi an, magaliTad, axali 
trans-alpuri rkinigzis damakavSirebeli xazebis mSenebloba. Svei-
cariam unda gaxsnas erTiani da gadamwyveti fronti...

karlo iagmeti, Sveicariis elCi”

17. ganmcxadebelma asli moipova. cxadia, igi dokuments ver 
moipovebda im piris mier oficialuri saidumloebis darRvevis  
gareSe, romlis vinaobac ucnobia.

bB. ganmcxadeblis sadavo statiebi

18. 1997 wlis 26 ianvars, ciurixis sakvirao gazeT sontags-cai-
tungSi ganmcxadebelma gamoaqveyna Semdegi statia (araoficialuri 
Targmani):

“elCi iagmeti Seuracxyofs ebraelebs [saTauri germanulad (original-
Si): Botschafter Jagmetti beleidigt die Juden]

saidumlo dokumenti: ‘Cveni mowinaaRmdegeebis umravlesobis ndoba ar 
SeiZleba’ [Geheimpapier: ‘Mann kann dem Gegner nicht vertrauen’]
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avtori ganmcxadebeli]]]
berni/vaSingtoni _ kidev erTi skandali, romelSic CarTulia 

Sveicariis elCi SeerTebul StatebSi: karlo iagmeti holokos-
tis msxverplTa moukiTxav aqtivebTan dakavSirebul strategiul 
dokumentSi saubrobs ‘omze, romelic Sveicariam unda awarmoos’ da 
‘mowinaaRmdegeebze’, romelTa ‘ndoba ar SeiZleba’.

dokumenti aris grifiT ‘saidumlo’. igi dawera karlo iagmetim, 
Sveicariis elCma SeerTebul StatebSi. 19 dekembers 64 wlis maRali 
rangis diplomatma vaSingtonidan bernSi samuSao jgufs Tavisi mo-
sazreba gaugzavna, romelSic man aRwera ‘kampania Sveicariis winaaR-
mdeg’. es angariSi moipova sontags-caitungma da igi namdvili naRmia. 
Sinaarsis TvalsazrisiT igi situaciis Ceulebrivi aRweraa, magram 
karlo iagmetis agresiulma enam mkiTxvelze eleqtroSokis efeqti 
moaxdina. ‘es aris omi’, wers elCi, ‘omi, romelic Sveicariam unda 
awarmoos da moigos rogorc gare, ise Sida frontebze’. igi senator 
d’amatos da ebraul organizaciebs ‘mowinaaRmdegeebs’ uwodebs da am-
bobs, rom ‘Cveni mowinaaRmdegeebis umravlesobis ndoba ar SeiZleba’.

Tavis dokumentSi karlo iagmeti miuTiTebs xelSekrulebis da-
debaze, radgan ‘ebrauli organizaciebisa da senator d’amatos mo-
Txovnebi saswrafod unda dakmayofildes’. igi am konteqstSi xmaro-
bs sityvas ‘garigeba’. elCi iagmeti gvTavazobs ebraelebs gadauxa-
don ‘erTdroulad’, raTa ‘erTxel da samudamod dakmayofildes 
yvela pretenzia’. Semdeg igi wers _ ‘simSvide aRdgeba’.

‘gare frontze’ saubrisas karlo iagmeti ambobs, rom Sveicariam sis-
tematurad unda awarmoos ‘kampania politikur wreebSi da masmediaSi’. 
ebraul organizaciebTan ‘urTierTobebi unda ganviTardes’, magram me-
gobruli gziT da ‘muxlmodrekis’ gareSe, advokatTa firmebis daxmare-
biT da ‘sazogadoebasTan urTierTobis kargad organizebuli kampaniis 
[warmoebiT], ... seminarebisa da mrgvali magidis diskusiebis CaTvliT’.

am cnobili diplomatis strategiul dokumentze guSin komenta-
ri ar gaukeTebia (momaval gazafxulze misi pensiaze gasvlis gamo) 
arc flavio kotis [Sveicariis diplomatiuri samsaxuris xelmZR-
vaneli] sagareo urTierTobaTa federaluri departamentidan da 
arc samuSao jgufs, romelsac Tomas boreri udgas saTaveSi. am  
gazeTisTvis komentari arc karlo iagmetis ar gaukeTebia. 

ebraul TemTa Sveicariis federaciis (SIG/FSCI) prezidentma mar-
tin rozenfeldma karlo iagmetis remarkebi Seafasa, rogorc ‘So-
kis momgvreli da Zalze Seuracxmyofeli’. man Tqva, rom igi baton  
iagmetis ‘pensiamde rTul gzas’ uwinaswarmetyvelebs.”

19. sontags-caitungis 1997 wlis 26 ianvris imave nomerSi gamoqve-
ynda ganmcxadeblis Semdegi statia (araoficialuri Targmani):

“elCi saabazano xalaTSi da fexze wriapiT [Mit Bademantel und Bergschu-
hen in den Fettnapf]
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Sveicariis elCis, karlo iagmetis diplomatiuri Secdoma [Der 
Schweizer Botschafter Carlo Jagmetti trampelt übers diplomatische Parkett]

avtori [ganmcxadebeli]

berni/vaSingtoni _ Sveicariis elCi karlo iagmeti mudmivad 
cdilobs, SesamCnevi figura iyos diplomatiur arenaze. Tavisi uta-
qto komentarebiT holokostis msxverplTa moukiTxavi aqtivebis 
Sesaxeb man areuloba Seitana Sveicariis sagareo politikaSi da es 
pirveli SemTxveva ar aris.

paraskevs diliT vaSingtonSi, Sveicariis saelCoSi, temperaturis 
mateba SeimCneoda. ‘Cven ar vakeTebT komentars Sida dokumentebze’, 
kategoriulad ganucxada saelCos presmdivanma gazeTis warmomadge-
nels... Tumca momdevno dRes [yoveldRiuri gazeTis] noie ciurixer 
caitungis (Neue Zürcher Zeitung) redaqtorma ukve daiwyo Tavisi Zveli 
megobris, karlo iagmetis dacva. statiaSi saTauriT ‘informaciis ga-
Jonva ar mcirdeba’, man ganacxada, rom ‘es dabalansebuli dokumenti, 
romlis zogierTi segmenti, ra Tqma unda, SesaZloa zianis momtani 
saxiT aris Camoyalibebuli, albaT am kviris bolos gamoqveyndeba’.

aqedan gamomdinare, vaSingtonSi gamarTuli TamaSis mTavari mizani 
zianis Semcireba iyo. elCma karlo iagmetim, romelic 34 welia Sveicarias 
warmoadgens sazRvargareT, ra Tqma unda, kargad icoda, ra afeTqebasac 
gamoiwvevda misi 1996 wlis 19 dekembriT daTariRebuli strategiuli 
dokumenti, romelic ebraelTa moukiTxav aqtivebs exeboda. dokumentSi 
igi saubrobs omis Sesaxeb, romelic ‘Sveicariam unda awarmoos da moigos 
rogorc gare, ise Sida frontebze’. igi asrulebs mxatvruli daskvniT: 
‘Cveni mowinaaRmdegebis umravlesobis ndoba ar SeiZleba’.

Tumca Sveicariis saelCos vaSingtonSi krizisebis marTvis gamo-
cdileba aqvs. karlo iagmeti, saelCos meTauri, mudam fexs hyofs 
aseT krizisebSi. 1993 wels, prestiJul kaTedralis aveniuze Tavis 
ofisSi Sesvlidan erTi Tvis Semdeg, am maRali rangis diplomatma 
Tavisi pirveli faux pas (mZime Secdoma, mTargmnelis SeniSvna) dauSva. 
Sveizer ilustrietesTvis micemul interviuSi igi ukmayofilebas 
gamoTqvamda amerikis administraciis mimarT. man Tqva: ‘me garkveuli 
araTavaziani mopyrobis mowme gavxdi’. inteviuSi gakritikebuli iyo 
bil klintonic, romelic Turme ‘sruliad Seuferebel momentSi 
xarxarebs’. rogorc Cans, batonma klintonma [karlo iagmeti] ‘oTx 
Tves alodina’, vidre rwmunebis sigels Caibarebda. elCis azriT, 
sruliad kanonieri iyo, dasmuliyo zogadi KJReradobis SekiTxva, Tu 
‘vin marTavda sinamdvileSi SeerTebul Statebs’.

bernma elCs sayveduri gamoucxada cudad SerCeuli komentarebis-
Tvis da sazogadoebaSi aratradiciuli formiT gamoCenisTvis (karlo 
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iagmeti da misi meuRle [gazeT Sveizer ilustrieteSi gamoqveynebul 
suraTze] sabanao xalaTebSi iyvnen gamowyobili), magram elCs didi Ta-
vSekaveba arc Semdgom gamosvlebSi ar gamouCenia. holokostis msxver-
plTa aqtivebTan dakavSirebul aqtualur debatebSi karlo iagmetim 
kvlav datova STabeWdileba adamianisa, romelmac dimplomatiur sce-
naze ramdenime zomiT didi fexsacmliT Seabota. man amerikis presis wi-
naSe gaakritika holokosts gadarCenili gerda bieri, kerZod, man Tqva, 
rom am qalbatonis moTxovnebi dasabuTebuli ar iyo, radgan biZamiss 
Sveicariis bankis angariSze araferi ar dautovebia. amasTan, inciden-
tebisken midrekilebis mqone diplomatma, Tavisi komentari daafuZna 
ara dadasturebul faqtebs, aramed usafuZvlo moarul eWvebs.

berns arCevani aRar hqonda da zianis Semcirebis miRwevis mizniT 
bodiSi moixada aradiplomatiuri gamoTqmebisTvis. 

es gamoTqmebi, romlebic saqveynod gaxda cnobili, kidev ufro 
samarcvxinoa axla, rodesac daZabuloba TiTqos Sesustda. ga-
sul paraskevs senatori d’amato da ebraelTa msoflio kongre-
si pirvelad miesalma Sveicariis gadawyvetilebas holokostis  
msxverplTaTvis fondis Seqmnis gamo.

Sveicarieli diplomatebi axla kulisebs miRma moqmedeben, raTa 
Tavidan aicilon kars momdgari krizisi, da xazs usvamen im faqts, 
rom karlo iagmeti male pensiaze gadis. nebismier SemTxvevaSi, isini 
acxadeben, rom batonma iagmetim Zalze umniSvnelo roli Seasrula 
ebraul organizaciebsa da amerikel senator d’amatos Soris bolo 
periodSi gamarTul molaparakebebSi. 

Tavad karlo iagmetim komentars Tavi aarida. paraskevs igi ar daeswro 
msoflio presis warmomadgenelTa winaSe senator d’amatos mier gamar-
Tul preskonferencias. rogorc Tqves, igi floridaSi isvenebda.”

g. presaSi gamoqveynebuli sxva statiebi

20. mesame statia, romelic aseve sontags-caitungSi 1997 wlis 26 ian-
vars gamoqveynda da redaqtor ueli haldimans ekuTvnoda, ase iyo dasa-
Taurebuli: “elCi bunkeris mentalitetiT” (Botschafter mit Bunkermentalität).

21. orSabaTs, 1997 wlis 27 ianvars, ciurixis yoveldRiurma ga-
zeTma tages-anceigerma grZeli nawyveti gamoaqveyna strategiuli 
dokumentidan, saTauriT ‘sul es aris, rac Cven gvinda’ (Das hat gerade 
noch gefehlt). Semdeg dokumentidan amonaridi gamoaqveyna kidev erTma 
gazeTma, nuvo quotidienma. 

Dd. Sveicariis presis sabWos azri

22. am statiebis gamoqveynebis Semdeg Sveicariis federalurma sabWom 
(Bundesrat) Sveicariis presis sabWos (Presserat) saqmis Seswavla daavala.
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23. Sveicariis presis sabWo masmediasTan dakavSirebuli saCi-
vrebis Semswavleli organoa. igi aris Sveicariis kerZo samarTlis 
subieqti, romelSic Sedis JurnalistTa oTxi asociacia da qmnis 
fonds (Stiftung). igi organizebas uwevs da afinansebs presis sabWos 
saqmianobas. presis sabWos debulebis Tanaxmad, man monawileoba 
unda miiRos masmediasTan dakavSirebuli ZiriTadi eTikuri sa-
kiTxebis ganxilvaSi. sabWos amocanaa, daicvas presisa da infor-
maciis Tavisufleba. sakuTari iniciativiT an saCivrebze reagi-
rebis Sedegad sabWo ayalibebs mosazrebebs Jurnalisturi eTikis 
sakiTxebis Sesaxeb. Sveicariis presis sabWom miiRo deklaracia 
JurnalistTa uflebebisa da pasuxismgeblobis Sesaxeb, romelic 
xelmisawvdomia internetSi. 

24. 1997 wlis 4 marts presis sabWom Tavisi daskvnebi waradgina 
mocemul saqmesTan (#1/97, s.j./sontags-caitungi) dakavSirebiT (ara-
oficialuri Targmani):

“II. daskvnebi

2. konfidencialuri informaciis gamoqveynebasTan dakavSirebiT 
relevanturia amonaridi deklaraciidan JurnalistTa uflebebisa 
da pasuxismgeblobis Sesaxeb:

(a) [‘JurnalistTa’] pasuxismgebloba sazogadoebis winaSe [aRe-
mateba] maT pasuxismgeblobas ... gansakuTrebiT ... xelisuflebis 
organoebis winaSe’ (preambula).

(b) Jurnalistebs Tavisuflad miuwvdebaT xeli ‘informaciis 
yvela wyaroze da [ufleba aqvT] daubrkoleblad gamoiZion sazo-
gadoebisTvis saintereso nebismieri faqti; saxelmwifo an kerZo 
sakiTxebis saidumloebasTan dakavSirebuli protesti SeiZleba 
wamoiWras mxolod gamonaklis SemTxvevebSi, TiToeul saqmeze 
sakmarisi dasabuTebis uzrunvelyofiT’ (uflebaTa deklaraciis 
(a) punqti).

(c) Jurnalistebma unda gamoaqveynon mxolod ‘iseTi infor-
macia, dokumentebi [an] gamosaxulebebi, romelTa wyaro maTTvis 
cnobilia; [maT ar unda damalon] informacia an ZiriTadi elemen-
tebi [da ar unda] daamaxinjon teqsti, dokumenti, gamosaxuleba 
... an sxvaTa mier gamoxatuli Sexedulebebi. [maT] dausabuTebeli 
axali ambebi sakmao sicxadiT unda warmoadginon [da] unda miscen 
ganmarteba, rodesac suraTi naTeli gaxdeba’. maT unda daakmayo-
filon gonivruli vadebi (pasuxismgeblobaTa deklaraciis me-3 
punqti).
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(d) Jurnalistebma ‘informaciis ... gamosaxulebebis an doku-
mentebis mosapoveblad ar unda gamoiyenon araswori meTodebi’ 
(pasuxismgeblobaTa deklaraciis me-4 punqti).

(e) maT pativi unda scen ‘redaqciis saidumloebas da ar unda 
gaamJRavnon konfidencialurad mopovebuli informaciis wyaro’ 
(pasuxismgeblobaTa deklaraciis me-6 punqti)

(f) maT ar unda dauSvan ‘raime keTilganwyoba an dapirebebi, ra-
mac SesaZloa ziani miayenos maT profesiul damoukideblobas an 
xeli SeuSalos maTi Sexedulebebis gamoxatvas’ (pasuxismgeblo-
baTa deklaraciis me-9 punqti). 

...
5. upirveles yovlisa, unda dadgindes, diplomatTa angariSebi iyo 

Tu ara arsebiTad saintereso. federalur organoebs da maT, vinc 
sakuTari azri gamoxata, miaCniaT, rom es angariSebi Zalze delika-
turi xasiaTisaa da isini unda Sefasdes federaluri sabWos mier war-
moebuli molaparakebebisa da aseTi molaparakebebis Sesaxeb momza-
debuli moxsenebebis fonze. maT miaCniaT, rom aseT dokumentebs meti 
dacva sWirdeba, vidre, magaliTad, eqspertTa moxsenebebs an sapar-
lamento komitetebis sxdomaTa oqmebs. sagareo saqmeTa federaluri 
departamenti da federaluri sabWo ver Seqmnis saerTaSoriso ur-
TierTobaTa zust suraTs, Tu maT elCebi damatebiT informacis ar 
miawvdian, romelic gansxvavdeba masmediis mier miwodebuli infor-
maciisagan da ufro mgrZnobiarea. diplomatebi Sesabamis organoebs 
aseve awvdian konfidencialuri wyaroebidan mopovebul informacias 
kuluaruli an dauwereli saSualebebiT. maT sWirdebaT, magaliTad, 
martivi eniT gamoxaton TavianTi azri adamianis uflebaTa darRve-
vebis da iranTan politikuri urTierTobebis Sesaxeb, narkotikebiT 
vaWrobaSi wamyvani kolumbieli politikosebis monawileobis Sesaxeb 
da kremlSi Zalauflebis balansisa da intrigebis Sesaxeb. Tu, miuxe-
davad yvelafrisa, aseTi saxis angariSi gamoqveynda, am elCs maspinZe-
li qveyana avtomaturad gamoacxadebs persona non grata-d. Tu msgavsi 
angariSebis gamoqveyneba regularul xasiaTs miiRebs, elCebs saSua-
leba aRar eqnebaT angariSebi waradginon movlenaTa ganviTarebis 
Sesaxeb. es zians miayenebs Sveicariis sagareo politikas, SesaZloa 
misi sruli paralizebac ki gamoiwvios. xolo Tu yvelaferi sajaro 
unda iyos, maSin Sveicarias SeuZlia gamoiwvios Tavisi diplomatebi 
da isini masmediiT Caanacvlos. Tavisi kritikuli da makontrole-
beli rolis Sesrulebisas masmedia yovelTvis unda aqcevdes yura-
dRebas sakuTar pasuxismgeblobas. es gansakuTrebiT exeba sagareo 
politikis sferos, radgan sagareo politikasTan dakavSirebul mox-
senebebs sazRvargareTac kiTxuloben. Tundac mxolod am mizeziT 
isini bevrad ufro mgrZnobiarea, vidre Sida politikis sakiTxebTan 
dakavSirebuli moxsenebebi. 
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...
presis sabWo acnobierebs, rom daculi unda iqnes diplomatiuri 

korespondenciis konfidencialoba. warsulSi Sveicariis masmedia 
am princips arsebiTad icavda da diplomatiis Sida samuSaos saja-
ro gansjis sagnad ar xdida; SveicariaSi sagareo politikis sferos 
sakiTxTa gamomzeureba ufro gamonaklisi iyo, vidre wesi. masmediis 
xelmZRvanelebma kargad ician am sferoSi masmediis, rogorc kri-
tikosisa da makontroleblis, rolisTvis damaxasiaTebeli pasuxis-
mgeblobis Sesaxeb. 

amasTanave, ar unda dagvaviwydes, rom masmediis mier sagareo 
urTierTobaTa sferos sakiTxTa gamomzeureba sxva qveynebisTvi-
sacaa damaxasiaTebeli, gansakuTrebiT _ SeerTebuli Statebis-
Tvis, gaerTianebuli samefosa da israelisTvis. cxadia, rom sxva 
mTavrobebsa da maT diplomatebs sagareo politikasTan dakavSire-
buli sakiTxebis gamJRavnebis winaaRmdeg xangrZlivi brZola da am 
fenomenis gaTvaliswinebiT cxovrebis swavla mouwevT. moswons mas 
es Tu ara, Sveicariis xelisuflebamac unda iswavlos im situacia-
Ta mogvareba, sadac sagareo politikaze masmediis yuradReba isevea 
fokusirebuli, rogorc saSinaoze da sadac informaciis gamJRavne-
ba SesaZloa momdinareobdes rogorc Sveicariis masmediidan, ise 
ucxouri mediidanac. midgoma, romelic sazogadoebis interesebis 
mimarT Zalze mkacr konfidencialobas awesebs, arc realisturia da 
arc kanonieri, gansakuTrebiT imitom, rom diplomatiuri xasiaTis 
angariSebi regulurulad egzavneba mraval samTavrobo organos.

ueWvelia, rom sontags-caitungSi da tages-anceigerSi gamJRavne-
bulma informaciam Crdili miayena da problemebi Seuqmna Sveicariis 
sagareo politikas, Tumca mas manevrirebis sagulisxmo saSualeba dau-
tova. diplomatiuri angariSebis konfidencialobis dacva uflebiTaa 
garantirebuli, magram, Tu dakmayofilebulia pirobebi, romlebic ga-
moqveynebis uflebas iZleva, maSin upiratesoba presis Tavisuflebas 
unda mieniWos (daskvna 2/94, mozer/reimanis saparlamento SekiTxvebi). 

6. presis sabWom axla unda Seiswavlos, aris Tu ara b-ni iagmetis 
strategiuli dokumentis Sinaarsi imdenad mniSvnelovani, rom igi 
sazogadoebis interesebSi Sedioda, da SeiZleboda Tu ara misi gamo-
qveyneba. sontags-caitungis redaqtoris, ueli haldimanis azriT, 
sazogadoebis interesi imaSi mdgomareobs, rom adamianebs unda 
scodnodaT, Tu ras fiqrobs Sveicariis elCi vaSingtonSi holokos-
tis msxverplTa moukiTxavi aqtivebis rTuli sakiTxis Sesaxeb da 
ra agresiuli terminologia gamoiyena man. haldimanis gancxadebis 
Tanaxmad, mis gazeTs raime gaJonili informacia ar gamouqveynebia 
manam sanam igi sazogadoebis interesis centrSi ar moeqca. miuxeda-
vad imisa, rom axla informaciis gaJonva ufro xSirad xdeba, adgili 
vidre warsulSi, amas raime principuli ziani ar moutania da xSirad 
mavne qmedebebis Sewyvetis erTaderTi saSualebac ki iyo... 
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presis sabWos azriT, amis Semdeg unda Sefasdes b-ni iagmetis 
dokumentis strategiuli mniSvneloba. batonma iagmetim am doku-
mentSi situaciis SesaniSnavad dasabuTebuli analizi gaakeTa da mTe-
li rigi konstruqciuli winadadebebi Camoayaliba. man ganixila ori 
‘eqstremaluri’ arCevani. pirveli iTvaliswinebda garkveuli saxis 
‘garigebas’, xolo meore _ ‘samarTlebriv strategias’. dokumenti 
miznad isaxavs WeSmaritebis dadgenas, problemis finansuri gziT ga-
daWris saSualebebis moZiebas, Sveicariis interesebis dacvas da kar-
gi urTierTobebis ganviTarebas SeerTebul StatebTan. Tumca TviT 
Cveulebriv mkiTxvels ar gamorCeboda mxedvelobidan b-ni iagmetis 
Zalze agresiuli ena, aseve arc is, rom igi molaparakebebis partnio-
rebs mowinaaRmdegeebad moixseniebda, romlebic sando ar iyvnen da 
romlebsac garkveul SemTxvevaSi pasuxi unda egoT. gamoyenebuli 
ena amJRavnebs damokidebulebas, romelic problematuria TviT Sida 
moxmarebis dokumentisTvis, radgan damokidebuleba aseve gamoixa-
teba molaparakebebis dros da araformalur kontaqtebSi. amasTan 
dakavSirebiT, b-n iagmeti, Tanamdebobaze misi yofnis bolo eqvsi 
Tvis manZilze, holokostis msxverplTa aqtivebTan dakavSirebul  
mniSvnelovan diskusiebSi unda yofiliyo Cabmuli. 

presis sabWo gulisxmierebiT ekideba im faqts, rom konfiden-
cialuri informaciis mimarT sazogadoebis interesi ver ganisazR-
vreba mTlianad obieqturi maneriT, radgan igi damokidebulia im 
ideologiur, kulturul, ekonomikur da sareklamo konteqstze, 
romelSic masmediis saSualeba moqmedebs. miuxedavad amisa, baton 
iagmetis strategiuli dokumentis SemTxvevaSi, sazogadoebis in-
teresi naTlad iyo gamokveTili, radgan 1996 wlis bolos da 1997 
wlis dasawyisSi holokostis msxverplTa aqtivebisa da meore mso-
flio omSi Sveicariis rolis Sesaxeb cxare polemika mimdinareobda 
da mas saerTaSoriso rezonansi hqonda, amasTanave, Sveicariis elCs 
vaSingtonSi momaval molaparakebebSi mniSvnelovani adgili unda 
daekavebina. imis codna, Tu ras fiqrobda elCi da rogor ayalibebda 
igi Tavis Sexedulebebs, Seqmnil situaciaSi iyo sruliad relevan-
turi da ara ubralo interesi. Tu gverdze gadavdebT sazogadoebis 
interess da elCis komentarebis relevantobas, am konfidencialu-
ri dokumentis gamoqveyneba SeiZleba gamarTlebuli iqnes eTiku-
ri mosazrebiT, radgan mxolod misi gamoqveynebis Semdeg gaxda 
naTeli, rom pasuxismgebel pirebs, miuxedavad imisa, rom Seqmnili 
iyo samuSao jgufi, jer kidev ar hqondaT Camoyalibebuli mkafio 
Sexedulebebi Sveicariis pasuxismgeblobisa da misaRebi zomebis 
Sesaxeb. politikuri gamWvirvalebis perspeqtividan gamomdinare, 
konfidencialuri dokumentis gamoqveyneba _ miuxedavad imisa, rom 
misi Seqmnidan erTi Tve iyo gasuli da am periodSi ukve daiwyo mo-
laparakeba holokostis msxverplTaTvis fondis Seqmnis Sesaxeb _ 
mTavrobas iZulebuls gaxdida, problemis mogvarebis mizniT deba-
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tebSi Cabmuliyo, lideroba gamoeCina da damajerebeli gamosavali 
moefiqrebina.

7. bolos, aucilebelia Sefasdes, miewoda Tu ara informacia sa-
zogadoebas saTanado formiT. moazrovneTa erTi skolis mimdevrebs 
miaCniaT, rom masmedia aris xelisuflebis poziciaSi, radgan igi ara 
mxolod informacias awvdis, aramed am informaciis Sefasebis gzeb-
zedac miuTiTebs TviT informaciis miwodebis formis meSveobiT. war-
modgenil saqmeSi, rogorc acxadeben, sontags-caitungma Semoklebu-
li saxiT warmoadgina sagareo politikis Sida analizi da igi gamoaqve-
yna mesame mxaris komentarebTan erTad, romelsac teqstis originali 
arc ki unaxavs. amgvari moqmedebiT xalxs gauCnda azri, rom elCma iag-
metim ‘Seuracxyofa miayena ebraelebs’. gazeTma, baton iagmetis anti-
semitizmSi dadanaSaulebiT, upasuxismgeblo maneriT daiwyo Worebis 
gavrceleba. sruli teqstis gamoqveyneba baton iagmetis imave saxis 
presis qveS ar moaqcevda da ar aiZulebda gadamdgariyo. amrigad, in-
formaciis gamoqveynebis forma gaxda problemebisa da SiSis wyaro. 

am mimdinareobis mowinaaRmdege skolis warmomadgenlebi fiqro-
ben, rom aucilebelia gaanalizdes batoni iagmetis komentarebis 
aqtualuri punqtebi. sontags-caitungis mixedviT elC iagmetis 
antisemitizmSi dadanaSaulebis sakiTxi ar damdgara. Tumca gaze-
Tis redaqtorma araoficialurad aRiara, rom ufro gonivruli 
iqneboda dokumenti srulad gamoeqveynebinaT. isini amtkiceben, 
rom gamoqveynebis dRes gazeTisTvis kidev erTi gverdis damatebis 
realuri saSualeba ar arsebobda, xolo internetSi sruli teqstis 
gamoqveynebis gegma teqnikuri problemebis gamo ver ganxorcielda.

presis sabWo am arguments ususurad miiCnevs da eTanxmeba gamo-
qveynebis formasTan dakavSirebiT gamoTqmul kritikas. sonatags-
caitungma naTlad ar uCvena, rom elCi iagmeti Tavis strategiul 
dokumentSi xazgasmiT miuTiTebda ramdenime arCevanze, romelTagan 
‘garigeba’ mxolod erT-erTi iyo. arc movlenaTa ganviTarebis droa 
sakmaod naTlad naCvenebi, gansakuTrebiT is, rom dokumenti gamo-
qveynebamde xuTi dRiT adre daiwera da igi adresatebamde mivida 
Sveicariis prezidentis (romelic male posts tovebda) intervium-
de, romelic man 24 heures/Tribune-s misca. gazeTma am saqmisgan ganzrax 
Seqmna Sokis da skandalis efeqti, radgan statia gamoqveynda saTau-
riT ‘elCi iagmeti Seuracxyofs ebraelebs’. man SecdomaSi Seiyvana 
mkiTxveli, TiTqosda komentarebi wina dRes iyo gakeTebuli. ar aris 
swori, rom batoni iagmetis werilma ziani miayena process, romelic 
ianvarSi daiwyo, radgan dokumenti winaswar gavrcelda da manamde 
sazogadoebisTvis cnobili ar iyo. amitom igi qveynis partniorebTan 
molaparakebebze uaryofiTad ver imoqmedebda _ verc Sin da verc 
gareT. rodesac sontags-caitungma 24 ianvars, paraskevs, komentare-
bis miRebis mizniT baton iagmetisTan dakavSireba scada, magram misi 
floridaSi yofnis gamo ver moaxerxa, gazeTis redaqtorebma albaT 
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ifiqres, rom erTi kviriT gadadeba gonivruli ar iyo. aseT SemTxve-
vaSi maT saSualeba eqnebodaT dokumentis amonaridebTan erTad kar-
lo iagmetis interviuc gamoeqveynebinaT. is faqti, rom, yvelafris 
miuxedavad, statia momdevno nomerSi daibeWda, albaT mxolod konku-
renciis SiSis Sedegia, rac dauyovnebliv gamoqveynebisTvis sakmarisi 
gamamarTlebeli safuZveli namdvilad ar aris. amrigad, sontags-cai-
tungma, strategiuli dokumentis aseTi saxiT gamoqveynebis Sedegad, 
gamotova informaciis umniSvnelovanesi monakveTebi, riTac dairRva 
deklaracia JurnalistTa uflebebisa da pasuxismgeblobis Sesaxeb 
(pasuxismgeblobaTa deklaracia, punqti 3). 

III. daskvnebi

1. presis Tavisufleba imdenad fundamenturi uflebaa, rom, prin-
cipSi, igi saxelmwifos interesebs ar unda eqvemdebarebodes. mas-
mediis, rogorc kritikosisa da makontroleblis, roli moiTxovs, 
rom man informacia miawodos sazogadoebas, rodesac es informacia 
sazogadoebis interesebSi Sedis, miuxedavad imisa, informaciis wya-
ro Tavisuflad xelmisawvdomia Tu konfidencialuri.

2. konfidencialuri informaciis gamoqveynebisas kargad unda 
aiwonos yvela pozitiuri da negatiuri aspeqti. yuradReba unda mie-
qces, rom procesis ganmavlobaSi ziani ar miadges interesebis dac-
vis arsebiT mxares. 

3. diplomatTa Sida moxsenebebi kofidencialuria, magram maT 
yvela SemTxvevaSi ar eniWebaT dacvis maRali xarisxi. masmediis, ro-
gorc kritikosisa da makontroleblis roli, sagareo politikazec 
vrceldeba, rac imas niSnavs, rom masmediaze pasuxismgebel pirebs 
SeuZliaT gamoaqveynon diplomatiuri moxsenebebi, Tu maT miaCniaT, 
rom maTi Sinaarsi sazogdoebisTvis saintereso iqneba. 

4. batoni iagmetis SemTxvevaSi unda vaRiaroT, rom misi strate-
giuli dokumentis mimarT sazogadoebis interesi arsebobda, iseve, 
rogorc is faqti, rom holokostis msxverplTa moukiTxav aqtivebze 
mimdinare sazogadoebrivi debatebis mniSvnelobis fonze misi gamo-
qveyneba legitimuri iyo, aseve imis gamo, rom vaSingtonSi Sveicariis 
elCs mniSvnelovani posti ekava, da TviT dokumentis Sinaarsis gamo. 

5. am saqmeSi sontags-caitungis upasuxismgeblo moqmedebam batoni 
iagmetis Sexedulebebi Sokismomgvrelad da skandalurad warmoaCi-
na, rasac am dokumentis nawyvetebis gamoqveynebiT miaRwia, xolo mo-
vlenaTa mimdinareobis dro mkafiod ar miuTiTa. aqedan gamomdinare, 
gazeTma daarRvia deklaracia JurnalistTa uflebebisa da pasuxis-
mgeblobis Sesaxeb (pasuxismgeblobaTa deklaracia, punqti 3). meore 
mxriv, tages-anceigerma da nuvo quotidienma sakiTxi mis swor konte-
qstSi warmoaCines, rasac sruli dokumentis gamoqveynebiT miaRwies.” 
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Ee. samarTalwarmoeba ganmcxadeblis mimarT

1. samarTalwarmoeba kantonis doneze

25. statiebis gamoqveynebis Semdeg ciurixis kantonis xelisu-
flebam ganmcxadeblis mimarT gamoZieba daiwyo. federaluri saja-
ro prokuraturis 1998 wlis 6 martis dadgenilebiT gaica brZane-
ba gamoZiebis SeCerebis Sesaxeb oficialuri saidumlos darRvevis 
(Verletzung des Amtsgeheimnisses) braldebis gamo, Sveicariis sisxlis 
samarTlis kodeqsis 320-e muxlis mniSvnelobiT. Sveicariis sisxlis 
samarTlis kodeqsis 293-e muxliT gaTvaliswinebuli oficialuri 
mosazrebebis gamoqveynebis braldebiT saqme gadaeca ciurixis kan-
tonis devnis organos. 

26. 1998 wlis 5 noembers ciurixis raionulma ofisma (Statthalteramt des 
Bezirkes Zürich) ganmcxadebeli 4000 Sveicaruli frankiT (dRevandeli 
kursiT daaxloebiT 2382 evro) daajarima Sveicariis sisxlis samarT-
lis kodeqsis 293-e muxlis 1-li punqtis darRvevisTvis (ix. qvemoT, pun-
qti 35), kerZod, statiebis gamoqveynebisTvis saTauriT: ‘elCi iagmeti 
Seuracxyofs ebraelebs’ da ‘elCi sabanao xalaTSi da fexze wriapiT’.

27. 1999 wlis 22 ianvars, mas Semdeg, rac ganmcxadebelma dadgeni-
lebis gauqmeba moiTxova, ciurixis raionulma sasamarTlom (Bezirks-
gericht) mas msjavri dasdo danaSaulisTvis, romelic gaTvaliswine-
bulia Sveicariis sisxlis samarTlis kodeqsis 293-e muxlis 1-li 
punqtiT, magram jarimis Tanxa 800 Sveicariul frankamde (dRevan-
deli kursiT daaxloebiT 476 evro) Seumcira.

28. qvemoT moyvanilia Sesabamisi amonaridebi raionuli  
sasamarTlos ganaCenidan (araoficialuri Targmani):

“5.2.2 federaluri sasamarTlos precedentuli samarTlis Sesabami-
sad, sisxlis samarTlis kodeqsis 293-e muxliT gaTvaliswinebuli dana-
Sauli efuZneba saidumloebis martiv cnebas, romlis Sesabamisad, doku-
mentis, molaparakebebis an gamoZiebis konfidencialoba gamomdinareobs 
ara maTi Sinaarsidan, aramed im faqtidan, rom isini konfidencialurad 
iqna klasificirebuli kompetenturi organos mier. federaluri sa-
samarTlos am midgomidan gamomdinare, mocemuli strategiuli doku-
menti, romelic iyo grifiT ‘saidumlo’ (dokumenti2/2)), kanonis arsiT 
saidumlo dokumentis tolfasia da Sesabamisad igi daculia sisxlis 
samarTlis kodeqsis 293-e muxliT. 

rac Seexeba sisxlis samarTlis kodeqsis 293-e muxlis ganmartebas, 
gamoxatvis Tavisufleba da presis Tavisufleba (adamianis uflebaTa 
da ZiriTad TavisuflebaTa evropuli konvenciis me-10 muxli da fede-
raluri konstituciis 55-e muxli), principSi, mxedvelobaSi unda iqnes 
miRebuli ganmcxadeblis sasargeblod. 1997 wlis 10 oqtombers sisxlis 
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samarTlis kodeqsis ganaxlebis Semdeg, romlis safuZvelzedac umniS-
vnelo xasiaTis saidumlos Semcveli dokumentis gamoqveyneba Semam-
subuqebel garemoebad iqna miCneuli (293-e muxlis me-3 punqti), kanonm-
debelma 293-e muxliT gansazRvrul saidumloebis cnebas arsebiTi kom-
ponenti daumata. magram, romc vivaraudoT, rom sasamarTlos _ federa-
luri sasamarTlos precedentuli samarTlis sawinaaRmdegod _ Tavisi 
dadgenileba saidumloebis wminda substanciur ganmartebaze unda dae-
fuZnebina, misi Sedegi mosarCelis sasargeblo ver iqneboda. 

elCi iagmetis mier Tavis strategiul dokumentSi gamoxatuli Sexe-
dulebebi sazogadoebisTvis ar iyo gankuTvnili. ufro metic, es AaSka-
rad Cans im faqtidan, rom gavrcelebulma informaciam da misi analizis 
formam mosarCelis statiebs ‘sensaciuri’ xasiaTi SesZina. aq naklebad 
relevanturia, moundeboda Tu ara elC iagmetis strategiuli doku-
mentis Sinaarsis gamJRavneba Tavis interviuSi. Tumca eWvisTvis sakmao 
safuZveli arsebobs, radgan dokumenti pirTa Zalze SezRudul wres 
gaegzavna. garda amisa, ganmcxadeblis pretenziebis sawinaaRmdegod, 
strategiuli dokumentis Sinaarsi sagulisxmod scdeboda ‘Cveulebri-
vis’ farglebs. dokumenti Seicavda Sveicariis delikaturi sagareo po-
litikis situaciis Sefasebas, romelSic qveyana 1997 wels aRmoCnda mou-
kiTxavi aqtivebis gamo, gansakuTrebiT, amerikis SeerTebuli Statebis 
winaSe. masSi aseve Camoyalibebuli iyo sxvadasxva strategiebi, romle-
bic qveyanas rTuli situaciidan Tavis daRwevaSi daexmareboda. sael-
Cos doneze Sexedulebebis formirebisa da gadawyvetilebis miRebis um-
niSvnelovanes elements xSirad warmoadgens dokumentebis SemuSaveba, 
romlebic guldasmiT formulirebul Sefasebebs Seicaven. es aris pro-
cesi, romlis drosac xdeba azrTa gacvla-gamocvla mtkice Tu gansxave-
buli poziciebis Sesaxeb, vidre konkretul poziciaze ar SeTanxmdebian. 
sisxlis samarTlis kodeqsis 293-e muxliT garantirebuli dacva aseve 
exeba Sexedulebebis Camoyalibebas maqsimalurad Tavisufali formiT 
da aramarTebuli gare zewolis gareSe (BGE (federaluri sasamarTlos 
moxsenebebi) 107 IV 188). am TvalsazrisiT, mocemuli dokumentis mizani 
iyo, samuSao jgufis xelmZRvanelisTvis mosazrebaTa CamoyalibebaSi 
Seewyo xeli, zemoqmedeba moexdina movlenaTa ganviTarebaze da qveyanas 
am aqtivebTan dakavSirebuli problemebis daZlevaSi daxmareboda. aseTi 
saxis Sida moxmarebis dokumentebis gamoqveynebam, romlebic Sexedule-
bebis Camoyalibebas uwyobs xels, SeiZleba gamanadgureblad imoqmedos 
molaparakebebze. Sesabamisad, misi afeTqebaunariani Sinaarsisa da im fa-
qtis gaTvaliswinebiT, rom mas sazogadoeba ar icnobda, dokumenti ase-
ve saidumlo iyo Tavisi arsiT. amrigad, samarTliani iqneba Tu vityviT, 
rom kvlav Riad rCeba Semdegi sakiTxi _ federaluri sasamarTlos mier 
SemuSavebul saidumloebis farTo formalur cnebas unda mieniWos Tu 
ara upiratesoba adamianis uflebaTa evropuli konvenciis me-10 muxlis 
mimarT...

6. Tavisi moqmedebis gasamarTleblad mosarCele acxadebs, rom igi 
kanonier interesebs icavda. federaluri sasamarTlos Sesabamisad, ka-
noniT gauTvaliswinebeli aseTi gamarTlebis imedi SeiZleba viqonioT, 
‘Tu mocemuli moqmedeba aucilebeli da gonivruli saSualebaa kanonie-
ri miznis misaRwevad, moqmedebis ganxorcielebis erTaderTi SesaZlo 
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gzaa da aSkarad naklebi mniSvnelobisaa, vidre is interesebi, romelTa 
dacvasac samarTaldamrRvevi cdilobs’ (BGE 120 IV 213). mosarCele amt-
kicebs, rom sontags-caitungis redaqtorebma, vidre sazogadoebriv in-
teress met wonas mianiWebdnen, situacia kargad Seafases. maT miiCnies, 
rom sazogadoebas ufleba hqonda mieRo informacia, rodesac wamyvani 
diplomatebi iseTi eniT saubrobdnen, romelic radikalurad gansxvav-
deboda Sveicariis oficialuri poziciisagan (dokumenti 2/5, gv. 2). isini 
ambobdnen, rom elCis toni imdenad Seusabamod JRerda, rom misi gamoqve-
yneba aucilebeli iyo (dokumenti 2/7). redaqtorTa azriT, elCi iagmeti 
ar iyo Sesabamisi pirovneba, romelsac senator d’amatosTan da ebraul 
organizaciebTan molaparakebebi unda ewarmoebina, radgan mas aklda is 
moqniloba, romelic aseT mniSvnelovan sakiTxebze muSaobisTvisaa saWi-
ro (dokumenti 17, gv. 13). aqedan gamomdinare, konfidencialuri strate-
giuli dokumentis gamoqveynebiT mosarCele TiTqosda cdilobda, mo-
laparakebis procesisTvis CamoeSorebina wamyvani diplomati, romlis 
muSaobis stilic mas ar moswonda. aucileblad unda iTqvas, rom mosar-
Celis mier gamoxatuli aRSfoTeba _ Tundac es gulaxdili aRSfoTeba 
yofiliyo _ dokumentis tonTan dakavSirebiT cota miamiturad JRers. 
miuxedavad imisa, rom SesaZloa sazogadoebis garkveul nawils marTlac 
surs miiRos informacia aseTi saxis Sida moxmarebis dokumentis Sesaxeb, 
es mainc ar aris legitimuri interesi. ufro metic, mosarCelem namdvi-
lad daarRvia Tavisuflebis atmosfero, romelsac sasicocxlo mniS-
vneloba aqvs diplomatiur urTierTobebSi, riTac Seasusta Sveicariis 
pozicia molaparakebebSi an, sul mcire, arsebiTi safrTxe Seuqmna mas. 
sazogadoebrivi interesis Sefasebam, romelsac mosarCele daeyrdno 
kanonieri miznebis arasamarTlebriv dasabuTebasTan dakavSirebiT fe-
deraluri sasamarTlos mier Camoyalibebuli moTxovnebis safuZvelze, 
cxadad aCvena, rom: pirveli _ sontags-caitungis mier gamoyenebuli 
saSualebebi, romlebsac saidumlo oficialuri dokumentis gamoqveyne-
ba Seicavda, arc aucilebeli da arc gonivruli ar iyo; da meore _ amis 
Sedegad dazaralebuli interesebi ‘aSkarad’ naklebi mniSvnelobis ar 
iyo. amasTanave, sazogadoebrivi debatebi holokostis msxverplTa aqti-
vebis garSemo, romelTa gaaqtiurebac momCivans surda, SeiZleboda mS-
venivrad ganxorcielebuliyo sisxlis samarTlis kodeqsis 293-e muxlis 
darRvevis gareSe. aqedan gamomdinare, kanonieri interesebis dacva ar 
SeiZleba aseTi dasabuTebis imedze darCes...

8. sisxlis samarTlis kodeqsis 293-e muxlis me-3 punqtis Sesabami-
sad, umniSvnelo xasiaTis saidumlos gamoqveyneba Semamsubuqebel gare-
moebadaa miCneuli. Tumca, rogorc zemoT iyo aRniSnuli, warmodgenil 
saqmeSi gamJRavnebuli saidumlo umniSvnelo bunebis ar iyo. strategiu-
li dokumentis gamoqveynebam, romelic Zalze mniSvnelovani iyo sagareo 
saqmeTa federalur departamentSi da federalur sabWoSi mosazrebebis 
Camosayalibeblad, SeiZleba realurad ar Seasusta Sveicariis pozicia 
gare samyaros winaSe, kerZod, molaparakebebSi, magram mis reputacias 
droebiT mainc Seuqmna safrTxe. am dokumentis konfidencialobis dacva 
mxolod imis gamo ar iyo mniSvnelovani, rom igi “saidumlo” dokumentis 
kategorias miekuTvneboda. Sveicariis sagareo politikisTvis sadis-
kusio sakiTxis mniSvnelobidan gamomdinare, strategiuli dokumenti 
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ufro frTxil mopyrobas moiTxovda. amitom sisxlis samarTlis kode-
qsis 293-e muxlis me-3 punqtis safuZvelze samarTaldarRvevis faqteb-
Tan mimarTebiT Semamsubuqebeli garemoebebi ar arsebobs. 

...
Cadenili samarTaldarRveva umniSvnelod ver iqneba miCneuli, radgan 
mosarCelis mier gamJRavnebuli saidumlo meorexarisxovani mniSvnelo-
bis ar aris. strategiuli dokumentis gamoqveynebiT mosarCelem dau-
fiqreblad ziani miayena Sveicariis strategiul pozicias molaparake-
bebSi. miuxedavad amisa, samarTaldarRveva ar aris Zalian seriozuli, 
radgan momCivans ar gaumJRavnebia realuri saxelmwifo saidumloeba, 
romlis gamoqveynebac Zirs gamouTxrida qveynis siZlieres. arc mosar-
Celis danaSauli unda gavazviadoT zedmetad _ miT umetes, rom mis moq-
medebebs zurgs umagrebda gazeTis redaqtori da misi iuridiuli ganyo-
fileba _ radgan sxva aspeqtebTan erTad mas hqonda kanonieri swrafva 
Ria debatebi daewyo moukiTxavi aqtivebis sakiTxTan dakavSirebul yve-
la aspeqtze. amrigad, 800 Sveicariuli frankis odenobis jarima Sesaba-
misia...

29. ganmcxadebelma sarCeli Seitana gauqmebis safuZvlebis (Nichti-
gkeitsbeschwerde) Sesaxeb, romelic 2000 wlis 25 maiss ciurixis kanto-
nis saapelacio sasamarTlom (Obergericht) ar daakmayofila.

2. samarTalwarmoeba federalur doneze

30. ganmcxadebelma Seitana sarCeli federalur sasamarTloSi (Bun-
desgericht) gauqmebis safuZvlebis Sesaxeb, aseve sajaro samarTlis (sta-
atsrechtliche Beschwerde) apelacia. igi amtkicebda, rom Sveicariis sisxlis 
samarTlis kodeqsis 293-e muxlis safuZvelze JurnalistisTvis ms-
javri SeiZleboda mxolod gamonaklis SemTxvevaSi daedoT, kerZod, 
Tu gamoqveynebuli saidumloeba gansakuTrebuli mniSvnelobis iyo 
da misi gamoqveyneba Zirs uTxrida qveynis simtkices. igi miuTiTebda 
sazogadoebis interesze elCis komentarebis mimarT da Jurnalistis, 
rogorc makontroleblis, rolze demokratiul sazogadoebaSi.

31. 2000 wlis 5 dekembers federalurma sasamarTlom miiRo ori 
ganCineba, romliTac qvemdgomi sasamarTloebis dadgenilebebi 
ZalaSi datova da ganmcxadeblis sarCelebi ar daakmayofila. 

32. gauqmebis safuZvlebis Sesaxeb sarCelis ganxilvisas fe-
deralurma sasamarTlom, upirveles yovlisa, xazgasmiT aRniSna 
garkveuli mosazrebebi sisxlis samarTlis kodeqsis 293-e muxlis 
Sesaxeb (araoficialuri Targmani):

“2(a) precedentuli samarTlisa da eqspertTa umravlesobis azriT, 
sisxlis samarTlis kodeqsis 293-e muxli miznad isaxavs saidumloebaTa 
dacvas maTi normatiuli mniSvnelobiT. dokumentis, gamoZiebis an Sexedu-
lebebis saidumloeba dgindeba kanonis safuZvelze, an maT aseT kategorias 
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miakuTvneben uflebamosili organoebis gadawyvetilebiT. aq naklebad re-
levanturia, isini klasificirebulia, rogorc ‘saidumlo’ Tu ‘konfiden-
cialuri’; sruliad cxadia, rom maTi klasificireba xdeba gamoqveynebis 
Tavidan asacileblad... saidumloebis normatiuli mniSvneloba gansxvav-
deba misi arsebiTi mniSvnelobisagan, romelTanac dakavSirebulia sisxlis 
samarTlis kodeqsis muxlebis umravlesoba, romlebic saidumlo infor-
maciis gamJRavnebas exeba, magaliTad, 267-e muxli (diplomatiuri Ralati) 
an muxli 320 (samsaxureobrivi saidumlos gacema). faqti saidumloa arsebi-
Ti mniSvnelobiT, Tu masze xeli miuwvdeba pirTa mxolod SezRudul rao-
denobas, Tu mocemul organos survili aqvs igi saidumlod Seinaxos da Tu 
es survili gamarTlebulia interesebiT, romlebic dacvas imsaxureben...

mravali eqsperti mxars uWers 293-e muxlis srul gauqmebas. isini am-
boben, rom, sul mcire, unda gadaidgas nabijebi, raTa saidumlos gamo-
qveyneba misi arsebiTi mniSvnelobiT dasjadi iyos mxolod im SemTxveva-
Si, Tu igi didi mniSvnelobisaa...

2(b) masmediasTan dakavSirebuli sisxlis samarTlisa da saproceso de-
bulebebis gadasinjvis farglebSi federalurma sabWom sisxlis samarTlis 
kodeqsis 293-e muxlis gauqmebis winadadeba Semoitana, misi sxva debulebiT 
Canacvlebis gareSe. mis mier gamoqveynebul cnobaSi (BB1 (Federal Gazette) 1996 
IV 525 da momdevno) federaluri sabWo aRniSnavda, rom konfidencialuri in-
formaciis gamoqveynebisTvis Jurnalistis dasja ar iqneboda samarTliani, 
Tu Tanamdebobis piri an Sesabamisi organos warmomadgeneli, romelmac Ta-
vidan xeli Seuwyo masalis gamoqveynebas, dausjeli darCeboda, radgan ver 
dadgindeboda misi vinaoba... federaluri sabWos Tanaxmad, sisxlis samarT-
lis kodeqsis 293-e muxli, romelic normatiuli TvalsazrisiT icavda sai-
dumlos..., zedmetad zRudavda masmediis moqmedebis Tavisuflebas. misi 
azriT, gamJRavnebuli saidumlos ‘meoradi gamoyeneba’ (magaliTad, masme-
diis muSakis mier), potenciuri danaSaulis da ukanonobis TvalsazrisiT, 
naklebad mniSvnelovani iyo, vidre saidumlos gamJRavneba piris mier, ro-
melic mas flobda. garda amisa, JurnalistisTvis yovelTvis ver iqneboda 
cnobili, rom mis mier miRebuli informacia saidumlos gamJRavnebis gziT 
iyo mopovebuli. informaciis ‘meoradi’ momxmareblis moqmedebebi SeiZleba 
sxvadasxvagvarad Sefasdes im SemTxvevebSi, rodesac gamJRavnebuli infor-
macia realuradaa saxelmwifo an samxedro saidumloeba. Tumca sisxlis 
samarTlis kodeqsis 293-e muxlisgan damoukideblad, moqmedi kanonmdeb-
loba mainc Seicavda diplomatiur RalatTan (sisxlis samarTlis kodeqsis 
267-e muxli) da samxedro saidumlos gamJRavnebasTan (sisxlis samarTlis ko-
deqsis 329-e muxli) dakavSirebul debulebebs, romlebic aseT SemTxvevebSi 
ordonian dacvas uzrunvelyofda. pirveli mimarTuli iyo saidumlos misi 
mflobelisagan gamJRavnebis winaaRmdeg, xolo meore _ saidumlos ‘meoradi 
momxmareblis’ mier gamJRavnebis winaaRmdeg. aqedan gamomdinare, federalu-
ri sabWos azriT, sisxlis samarTlis kodeqsis 293-e muxlis gauqmeba zians ar 
miayenebda mniSvnelovan sferoebSi saidumloebis dacvas sisxlis samarTlis 
kodeqsis safuZvelze. protesti, rom 293-e muxli aseve icavda individua-
lur interesebs, arapirdapiri saxiT yvelaze ufro relevanturia, vinaidan 
individualuri piris kerZo da piradi cxovreba, upirveles yovlisa, dacu-
li iyo sisxlis samarTlis kodeqsis 179-e muxliT da samoqalaqo kodeqsis 
debulebebiT, romlebic pirovnul uflebebs icavs... 
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federaluri organoebi, romlebic mxars uWeren 293-e muxlis srul 
gauqmebas, aseve aRniSnaven, rom mocemuli debuleba Zalze iSviaTad ga-
moiyeneba da igi ar aris efeqtiani. isini amtkiceben, rom igi arasamarT-
liani debulebaa, gansakuTrebiT imitom, rom mxolod Jurnalists 
sjis, romelic “meoradi momxmarebelia”, xolo Tavdapirveli damnaSa-
vis, kerZod, Tanamdebobis piris an Sesabamisi organos warmomadgenlis 
vinaoba kvlav ucnobi rCeba ... da, aqedan gamomdinare, mas oficialuri 
saidumlos gamJRavnebisTvis pasuxismgebloba ar ekisreba. maT miaCniaT, 
rom 293-e muxli kidec rom gauqmdes, Jurnalistis mier realurad mniS-
vnelovani saidumlos gamJRavneba mainc dasjadi qmedeba iqneba, magali-
Tad, sisxlis samarTlis kodeqsis 267-e muxlis (diplomatiuri Ralati) 
an 329-e muxlis (samxedro saidumlos gamJRavneba) safuZvelze. 293-e 
muxlis gauqmebis mowinaaRmdegeni amtkicebdnen ... rom es debuleba axla 
ufro saWiroa, vidre arasdros, radgan saidumlo an konfidencialuri 
informaciis gamJRavnebas SeiZleba seriozuli Sedegebi mohyves...” 

33. amis Semdeg federaluri sasamarTlo warmodgenili saqmis 
garemoebebs miubrunda:

“8. ‘saidumlo oficialuri mosazrebebis gamoqveyneba’ (sisxlis 
samarTlis kodeqsis 293-e muxliT gaTvaliswinebuli danaSauli) kvlav 
ganxiluli unda iqnes, rogorc saidumlos oficialur cnebaze dafuZ-
nebuli, da igi federaluri sasamarTlos precedentul samarTals unda 
Seesabamebodes. am TvalsazrisiT araferi ar Secvlila 293-e muxlze me-3 
punqtis damatebiT. Tumca, vinaidan dRes sisxlis samarTlis sasamarT-
loebs SeuZliaT ar Seufardon raime sasjeli, maT winaswar aucileblad 
unda gansazRvron, SeiZleba Tu ara grifi ‘saidumlo’ gamarTlebuli iq-
nes gamJRavnebuli dokumentis miznisa da Sinaarsis fonze. swored amas-
Tanaa dakavSirebuli es saqme.

konfidencialuri dokumentidan mosarCelis mier gamoqveynebuli 
amonaridebi aseve saidumloa arsebiTi mniSvnelobiTac. mosarCele swo-
rad iqceva, roca pretenzias ar gamoTqvams, rom amonaridebi mcire mniS-
vnelobisaa sisxlis samarTlis kodeqsis 293-e muxlis me-3 punqtis mniS-
vnelobiT. rodesac mosarCele moiTxovs, rom 293-e muxli miesadagos 
mxolod im saqmeebs, sadac gamJRavnebuli saidumlo sagulisxmo mniSvne-
lobisaa da safrTxes uqmnis qveynis safuZvels, amiT igi cdilobs miRe-
buli iqnes iseTi dadgenileba, romelic yovelmxriv scdeba 293-e muxlis 
ganmartebis farglebs (konstituciisa da adamianis uflebaTa evropuli 
sasamarTlos precedentuli samarTlis Sesabamisad), romelic fede-
ralurma sasamarTlom unda daicvas axali federaluri konstituciis 
191-e muxlis Sesabamisad. igive exeba arguments, romlis Tanaxmadac mas-
mediis muSaki SeiZleba msjavredebuli iqnes saidumlo oficialuri mo-
sazrebebis gamoqveynebisTvis sisxlis samarTlis kodeqsis 293-e muxlis 
safuZvelze, mxolod im SemTxvevaSi, Tu gamJRavnebuli dokumentis kon-
fidencialobis dacvis mimarT saxelmwifos interesi aRemateba sazoga-
doebis mier informaciis miRebis interess. mocemuli interesebis Seda-
reba mniSvnelovani danaSaulis elementebs ar iTvaliswinebs, Tumca igi 
SeiZleba iTvaliswinebdes kanonieri interesebis dacvis aranormatiul 
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gamarTlebas. nebismier SemTxvevaSi, warmodgenili saqmis garemoebani ar 
aris imgvari xasiaTis, rom saSualebas iZleodes daveyrdnoT kanonieri 
interesebis dacvas saidumlo oficialuri mosazrebebis gamoqveynebis 
gasamarTleblad.

9. es daskvna warmodgenil saqmeSi arsebuli interesebis Se-
darebas zedmets xdis. aqedan gamomdinare, saWiro ar aris pasuxi 
gaeces mosarCelis kritikas im gzis mimarT, romliTac kantonis 
xelisuflebam es interesebi daabalansa.

Tumca srulyofilebis mizniT mainc unda aRiniSnos, rom, federa-
luri organoebis mier Camoyalibebuli dasabuTebidan gamomdinare, 
mocemuli strategiuli dokumentis konfidencialobis dacvas meti 
wona hqonda, vidre sazogadoebis interess gazeTSi gamoqveynebuli amo-
naridebis mimarT. gameorebis Tavidan acilebis mizniT sasamarTlo aq 
miuTiTebs mosazrebebze, romlebic Camoyalibebulia sadavo gadawyve-
tilebaSi da pirveli instanciis sasamarTlos gadawyvetilebaSi. stra-
tegiuli dokumentis saidumlo bunebis dacva ara mxolod elCis an fe-
deraluri sabWos interesSi Sedioda, aramed mTeli qveynis. amoglejili 
nawyvetebis gamoqveynebas SeeZlo zemoqmedeba moexdina mosazrebebis 
Camoyalibebisa da gadawyvetilebis miRebis procesze Sveicariis saxel-
mwifo organoebSi da, rac yvelaze ufro mniSvnelovania, mas SeeZlo ki-
dev ufro gaerTulebina saerTaSoriso doneze mimdinare isedac rTuli 
molaparakebebi; es qveynis interesebSi ar Sedioda. meore mxriv, konte-
qstidan amoglejili da myvirala saTaurebiT gazeTSi gamoqveynebuli 
publikaciis mimarT sensaciis maZiebeli sazogadoebis wevrTa wamie-
ri interesi samarTlebrivi TvalsazrisiT SedarebiT umniSvneloa. es 
simarTlea, radgan ‘toni’, romelic specifikur konteqstSi daweril 
dokumentSia (da romlis Sinaarsi, statiis mixedviT, situaciis Cveule-
brivi Sefasebaa) gamoyenebuli da romelsac mosarCele akritikebs, mki-
Txvels elCis ‘mentalitetis’ Sesaxeb naTeli da damajerebeli daskvne-
bis gakeTebis saSualebas veraviTar SemTxvevaSi ver aZlevs, xolo masze 
dakisrebuli amocanis Sesrulebis unarTan dakavSirebiT kidev ufro 
nakleb informacias awvdis...”

34. federalurma sasamarTlom ganmcxadeblis sajaro samarTlis 
saapelacio sarCelze miRebul ganCinebaSi aRniSna (araoficialuri 
Targmani):

“3. ganmcxadebeli Tavis sajaro samarTlis sarCelSi moiTxo-
vs, rom mis mimarT gamoyenebuli iqnes kanonis darRvevis (Gleichbe-
handlung im Unrecht) winaSe Tanasworobis principi, da sxva aspeqteb-
Tan erTad sasamarTlos winaSe kanonierebis principis darRvevis  
sakiTxs ayenebs...

(b) aq saWiro ar aris detalurad iqnes Seswavlili, Tu ratom gadawy-
vita prokuraturam sisxlissamarTlebrivi devna ar daewyo mosarCelis 
mier naxsenebi sxva Jurnalistebis mimarT, romlebmac TavianT statiebSi 
saidumlo oficialuri mosazrebebi gamoaqveynes, an ratom ar ganixila, 
iyo Tu ara es mizezebi sakmarisi. bolo kiTxvaze uaryofiTi pasuxis Se-
mTxvevaSic ki mosarCelisTvis sasargeblo Sedegi ar dadgeboda.
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sadavo gadawyvetilebasa (mosazrebebi IV, me-5 da momdevno gverdebi) 
da pirveli instanciis gadawyvetilebaSi (mosazrebebi IV, gv. 3) Camoya-
libebuli ganmartebebidan naTelia, rom aq ar miesadageba gamonaklisi 
SemTxvevebi, romelTa drosac federaluri sasamarTlos precedentuli 
samarTali kanonis darRvevis winaSe Tanasworobas aRiarebs. am saqmeSi 
prokuraturis organoebis midgoma TavisTavad ar aris ‘Tanmimdevruli’ 
(savaraudod, ukanono) praqtika _ arc im TvalsazrisiT, rom konkre-
tuli arsebiTi safuZvlebis ararsebobisas Jurnalistebis mimarT sai-
dumlo oficialuri mosazrebebis gamoqveynebisTvis sisxlissamarTle-
brivi devna mxolod gamonaklis SemTxvevaSi aRiZvreba da ara sistematu-
rad, da arc im TvalsazrisiT, rom, rodesac erTi da imave konfidencia-
lur dokuments sxvadasxva statiaSi ramdenime Jurnalisti aqveynebs, 
sisxlis samarTlis pasuxismgeblobisTvis mudam arCeven Jurnalists, 
romelic raime safuZvliT _ iqneba es statiis weris forma Tu amona-
ridebis SerCeva _ yvelaze damnaSaved gamoiyureba. garda amisa, aseve 
araferi ar miuTiTebs imaze, rom (SesaZlo ukanono) praqtika momavalSi 
iqneba danergili...”

II. Sesabamisi Sidasaxelmwifo, saerTaSoriso da SedarebiTi 
samarTali da praqtika

aA. Sveicariis kanoni da praqtika

35. Sveicariis sisxlis samarTlis kodeqsis 293-e muxli, romlis 
saTauria “saidumlo oficialuri Sexedulebebis gamoqveyneba”, 
acxadebs (araoficialuri Targmani):

“1. nebismieri piri, romelic saTanado uflebamosilebis gare-
Se mTlianad an nawilobriv gamoaqveynebs nebismieri organos doku-
mentebs, gamoZiebis masalebs an mosazrebebs, romlebic saidumloe-
bas miekuTvneba kanonis safuZvelze an am organos mier Tavisi ufle-
bamosilebis farglebSi miRebuli gadawyvetilebis Sesabamisad, 
eqvemdebareba sasjels, patimrobis an jarimis saxiT.

2. aseT qmedebaSi Tanamonawileoba dasjadia.
3. sasamarTlos SeuZlia miiRos gadawyvetileba pirs ar Seufardos 

sasjeli, Tu mocemuli saidumloeba mcire mniSvnelobisaa”.

36. 1981 wlis 27 noembris ganaCenSi (BGE 107 IV 185) federalur-
ma sasamarTlom daazusta, rom saidumloebis cneba, romelzedac 
sisxlis samarTlis kodeqsis 293-e muxlia dafuZnebuli, wminda 
formaluri bunebis iyo.

37. 2004 wlis 17 dekembers Sveicariis saknonmdeblo organom mii-
Ro aqti federaluri administraciis gamWvirvalebis Sesaxeb, ro-
melic ZalaSi Sevida 2006 wlis 1 ivliss (federalur kanonTa kre-
buli 152.3). aqtis Sesabamis debulebebSi, romlebic miznad isaxa-
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vs oficialur dokumentebze xelmisawvdomobis gaumjobesebas,  
aRniSnulia (araoficialuri Targmani):

“nawili 1: zogadi debulebani ganyofileba 1 _ mizani da sa-
gani

am aqtis mizania ganamtkicos gamWvirvaleba xelisuflebis orga-
noebis amocanebis, organizebisa da saqmianobis sferoSi. am mizniT 
igi wvlils Seitans sazogadoebis informirebis gaumjobesebaSi, 
misTvis oficialur dokumentebze xelmisawvdomobis meSveobiT.

nawili 2: oficialur dokumentebze xelmisawvdomobis 
ufleba ganyofileba 6 _ gamWvirvalebis principi

1. nebismier pirs aqvs ufleba ganixilos oficialuri dokumentebi da 
informacia miiRos xelisuflebis organoebisagan maTi Sinaarsis Sesaxeb.

2. dainteresebul pirs SeuZlia oficialur dokuments gaec-
nos in situ (adgilze, mTargmnelis SeniSvna) an moiTxovos misi asli, 
saavtoro uflebis kanonmdeblobis darRvevis gareSe.

3. Tu oficialuri dokumenti konfederaciis mier ukve gamoqve-
ynebulia stamburi wesiT an eleqtronuli saxiT, maSin 1-l da me-2 
punqtebSi Camoyalibebuli pirobebi Sesrulebulad miiCneva.

ganyofileba 7 _ gamonaklisi

1. xelmisawvdomobis uflebis ganxorcieleba SeiZleba  
SeizRudos, dayovndes an aikrZalos, Tu oficialur dokuments:

(a) SeuZlia mniSvnelovnad SeuSalos xeli SexedulebaTa da 
miswrafebaTa Tavisuflad formirebis process am aqtiT gaTva-
liswinebul organoebSi, sxva sakanonmdeblo Tu administraciul 
organoebSi an sasamarTlo organoebSi;

(b) SeuZlia mocemul organos xeli SeuSalos misi amocanebis 
Sesabamisad miRebuli zomebis ganxorcielebSi;

(c) SeuZlia ziani miayenos qveynis Sida an sagareo usafrTxoebas;
(d) SeuZlia ziani miayenos Sveicariis interesebs sagareo 

politikis da saerTaSoriso urTierTobebis sferoebSi;

...
38. 1990 wlis 10 dekembris brZaneba sajaro xelisuflebis infor-

maciis klasifikaciisa da damuSavebis Sesaxeb (federalur kanonTa kre-
buli 172.015), romelic ZalaSi iyo saqmesTan dakavSirebul dros, klasi-
ficirebis sxvadasxva doneebs gansazRvravs (araoficialuri Targmani):
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“nawili 1: zogadi debulebani ganyofileba 1 _ sagani

es brZaneba ayalibebs debulebebs saidumloebis dacvasTan daka-
vSirebiT, romlebic gamoiyeneba sajaro xelisuflebis informaciis 
(SemdgomSi “informacia”) mimarT, romelic, saxelmwifos maRali 
interesebidan gamomdinare, ar SeiZleba droebiT gadaeces sxva pi-
rebs an gamJRavndes; igi amas akeTebs instruqciebis meSveobiT im 
formebis Sesaxeb, romlebic daculi unda iqnes aseTi informaciis  
dasaidumloebisas da misi damuSavebisas. 

nawili 2: dasaidumloeba ganyofileba 5 _ dasaidumloebis 
kategoriebi

informaciis Semqmneli organo (SemdgomSi “organo”) informaciis 
dasaidumloebas axdens misi dacvis moTxovnebis safuZvelze. dasai-
dumloebuli informaciis ori kategoria arsebobs: ‘saidumlo’ da 
‘konfidencialuri’.

ganyofileba 6 _ ‘saidumlo’ informacia

‘saidumlo’ kategorias miekuTvneba Semdegi informacia:
(a) informacia, romelsac SeuZlia seriozuli ziani miayenos 

Sveicariis sagareo urTierTobebs an xeli SeuSalos RonisZieba-
Ta ganxorcielebas, romlebic miznad isaxavs qveynis Sida da sa-
gareo usafrTxoebis dacvas, magaliTad, mTavrobis saqmianobis 
ganxorcieleba sagangebo situaciebis dros an sasicocxlo mniS-
vnelobis mqone saqonliT an momsaxurebiT uzrunvelyofa _ Tu 
igi cnobili gaxdeba arauflebamosili pirisTvis.

(b) informacia, romelzedac xeli miuwvdeba pirTa mxolod 
Zalze SezRudul raodenobas. 

ganyofileba 7 _ ‘konfidencialuri’ informacia

1. informacia, romelic me-6 ganyofilebaSi gansazRvrul infor-
maciaze naklebad mniSvnelovania da masze xeli miuwvdeba pirTa ufro 
farTo wres, klasificirdeba, rogorc ‘konfidencialuri’ informacia.

2. grifi ‘konfidencialuri’ unda miekuTvnos aseve informacias, 
romelic, Tu igi arauflebamosili pirisTvis cnobili gaxdeba:

(a) gamoiwvevs mTavrobis saqmianobaSi Carevas;
(b) xels SeuSlis saxelmwifos mier mniSvnelovani RonisZiebe-

bis ganxorcielebas;
(c) gamoiwvevs sawarmoo saidumloebis an komerciuli 

saidumloebis gamJRavnebas;
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(d) xels SeuSlis sisxlis samarTalis process;
(e) zians miayenebs ZiriTad infrastruqturas.

ganyofileba 8 _ pirebi, romlebsac informaciis dasai-
dumloebis ufleba aqvT

departamentebis ufrosebi, federaluri kancleri, generaluri 
mdivnebi, samsaxurebis direqtorebi da maTi moadgileebi pasuxis-
mgebeli arian informaciisTvis saidumlo grifis mikuTvnebaze da 
dasaidumloebis Sesworebaze an mis gansaidumloebaze. garkveul  
SemTxvevebSi maT SeuZliaT TavianTi uflebamosilebis delegireba.”

es brZaneba mogvianebiT Seicvala 2007 wlis 4 ivlisis brZanebiT 
federaluri informaciis dacvis Sesaxeb (federalur kanonTa kre-
buli 510.411), romelic ZalaSi Sevida 2007 wlis 1 agvistos. 

Bb. saerTaSoriso samarTali da praqtika

39. 2006 wlis 19 dekembers gamoxatvis Tavisuflebis oTxma spe-
cialurma warmomadgenelma (b-ni ambei ligabo, gaeros specialuri 
momxsenebeli azrisa da gamoxatvis Tavisuflebis sakiTxebze; b-ni 
miklos harasci, euTos warmomadgeneli masmediis Tavisuflebis 
sakiTxebSi; b-ni ignasio x. alvarezi, amerikis saxelmwifoTa orga-
nizaciis specialuri momxsenebeli gamoxatvis Tavisuflebis sfe-
roSi; q-ni fait pansi tlakula, adamianisa da xalxTa uflebebis 
afrikuli komisiis specialuri momxsenebeli gamoxatvis Tavisu-
flebis sferoSi) erToblivi deklaracia miiRo.

qvemoT mocemulia amonaridi deklaraciidan:

“Jurnalistebs ar unda ekisrebodeT pasuxismgebloba saidumlo an 
konfidencialuri informaciis gamoqveynebisTvis, Tu maT informaciis 
mopovebisas Tavad ar Caidines raime aramarTlzomieri qmedeba. kanonie-
rad dasaidumloebuli informaciis dacva misi mflobeli sajaro orga-
nos movaleobaa.”

40. 2007 wlis 19 aprils evropis sabWos saparlamento asambleam mii-
Ro rezolucia SpionaJisa da saxelmwifo saidumloebis gamJRavnebis 
Sesaxeb. warmodgenil saqmesTan dakavSirebul punqtebSi aRniSnulia:
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“samarTliani sasamarTlos sakiTxebi sisxlis samarTlis saqmeebSi, 
romlebic exeba SpionaJs da saxelmwifo saidumloebis gamJRavnebas (re-
zolucia 1551 (2007)

1. saparlamento asamblea miiCnevs, rom oficialuri saidumloebis 
mimarT saxelmwifos kanonieri interesi ar unda gaxdes gamoxatvis da 
informaciis Tavisuflebis, saerTaSoriso samecniero TanamSromlobis 
da advokatebisa da adamianis uflebaTa sxva damcvelTa muSaobis ara-
marTebuli SezRudvis sababi. 

2. igi miuTiTebs gamoxatvisa da informaciis Tavisuflebis mniS-
vnelobaze demokratiul sazogadoebaSi, sadac SesaZlebeli unda 
iyos korufciis, adamianis uflebaTa darRvevebis, garemosTvis  
zianis miyenebis da xelisuflebis sxva darRvevebis gamovlena.

...
5. asamblea aRniSnavs, rom evropis sabWos mravali wevri saxelwifos 

kanonmdebloba oficialuri saidumloebis Sesaxeb sakmaod bundovani 
an Zalze farToa, rac xels uSlis masSi JurnalistTa, mecnierTa, ad-
vokatTa an adamianis uflebebis sxva damcvelTa kanonieri saqmianobis 
farTo speqtris asaxvas. 

6. ... Tavis mxriv, adamianis uflebaTa evropulma sasamarTlom 
“araproporciulad” miiCnia gaerTianebuli samefos gazeTSi wig-
nis (Spycatcher) Sinaarsis Sesaxeb statiebis gamoqveynebis sasamarT-
los ZaliT akrZalva, romelic, savaraudod, saidumloebas Seicavda, 
maSin, roca wigni sazRvargareT Tavisuflad iyideboda. 

... 
9. igi mouwodebs yvela Sesabamisi qveynis sasamarTlo xelisuflebas 

da adamianis uflebaTa evropul sasamarTlos, jerovani balansi daamya-
ron erTi mxriv, oficialuri saidumloebis dacvis mimarT saxelmwifo 
interessa da, meore mxriv, gamoxatvis Tavisuflebas da samecniero in-
formaciis Tavisuflad gacvlas, aseve Zalauflebis gadametebis gamo-
vlenis mimarT sazogadoebis interess Soris. 

10. asamblea aRniSnavs, rom saxelmwifo saidumloebis gamJRa-
vnebis sakiTxebze warmoebuli sisxlis samarTlis procesebi gan-
sakuTrebiT mgrZnobiarea da maTi darRveva xSirad xdeba poli-
tikuri miznebiT. aqedan gamomdinare, mas miaCnia, rom aseT pro-
cesebze samarTlianobis uzrunvelyofis mizniT gansakuTrebuli  
mniSvneloba aqvs Semdeg principebs:

10.1. informacia, romelic ukve cnobilia sazogadoebisTvis, ar Sei-
Zleba miCneul iqnes saxelmwifo saidumloebad, da aseTi informaciis 
gamJRavneba ar SeiZleba iyos dasjadi qmedeba, rogorc SpionaJi, maSinac 
ki, Tu mocemuli piri aseT informacias agrovebs, ajamebs, aanalizebs an 
masze komentarebs akeTebs. igive exeba saerTaSoriso samecniero TanamS-
romlobaSi monawileobas da korufciis, adamianis uflebaTa darRveve-
bis, garemosTvis zianis miyenebis an sajaro xelisuflebis sxva darRve-
vebis gamovlenas (gangaSis signalis micema);

10.2. kanonmdebloba oficialuri saidumloebis Sesaxeb, sai-
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dumlo monacemTa nusxis CaTvliT, romelic sisxlissamarTlebri-
vi devnis safuZvelia, unda iyos naTeli da, rac mTavaria, _ saja-
ro. saidumlo dekretebi, romlebic sisxlis samarTlis pasuxis-
mgeblobas adgens, ar Seesabameba evropis sabWos samarTlebriv  
standartebs da isini yvela wevr saxelmwifoSi unda gauqmdes;...”

41. rac Seexeba evropis sabWos dokumentebis klasificirebas, mi-
nistrTa komitetis 2001 wlis 12 ivnisis rezolucia Res(2001)6 evro-
pis sabWos dokumentebze xelmisawvdomobis Sesaxeb mkafio princips 
ayalibebs: informacia unda gamoqveyndes, xolo klasificireba unda 
moxdes gamonaklis SemTxvevebSi. Sesabamisad, igi adgens klasifici-
rebis oTx kategorias: (1) dokumentebi, romlebic raime saxis dasai-
dumloebas ar eqvemdebareba da sajaroa; (2) dokumentebi, romle-
bic klasificiarebulia grifiT “SezRuduli sargeblobisTvis”; (3) 
dokumentebi, romlebic klasificirebulia grifiT “konfidencia-
luri”; da (4) dokumentebi, romlebic klasificirebulia grifiT 
“saidumlo”. ar arsebobs raime ganmarteba, romelic dokumentis kla-
sificirebas misi Sinaarsis mixedviT adgens. Res(2001)6 rezoluciis 
miRebis Semdeg, romelic xels uwyobs gamWvirvalebas, gamoqveyneba 
norma xdeba. rogorc Cans, misi miRebis Semdeg, ministrTa komitetis 
arc erTi dokumentisTvis ar miuniWebiaT grifi “saidumlo”.

42. gaeros adamianis uflebaTa komitetma 2001 wels miRebul 
daskvnebSi gaakritika gaerTianebuli samefos xelisufleba mis 
mier oficialuri saidumloebis Sesaxeb aqtis ganxorcielebisa da 
Jurnalistebis saqmianobaze misi zemoqmedebis gamo (daskvnebi, doc. 
CCPR/CO/73/UK, 2001 wlis 6 dekemberi):

“...
21. komiteti wuxs, rom oficialuri saidumloebis Sesaxeb 1989 wlis 

aqtiT miniWebuli uflebamosilebis ganxorcieleba xels uSlis yofil 
samefo moxeleebs, sazogadoebas gaacnon misTvis realurad saintereso 
sakiTxebi, da Jurnalistebs aseTi sakiTxebis gamoqveynebis saSualebas 
ar aZlevs.

monawile saxelmwifom unda uzrunvelyos, rom Zalaufleba, romelic 
mas erovnul saidumloebasTan realurad dakavSirebuli informaciis 
dacvis mizniT aqvs, viwrod iqnes gamoyenebuli da Semoifarglos im Se-
mTxvevebiT, rodesac informaciis gamJRavnebis aRkveTaa aucilebeli.” 

43. saqmeze klod reiesi da sxvebi Ciles winaaRmdeg, romelic ada-
mianis uflebaTa interamerikulma sasamarTlom ganixila (2006 wlis 
19 seqtemberi, seria C #151), adamianis uflebaTa interamerikulma 
komisiam ganacxada: 

“58. ... saxelmwifos mflobelobaSi arsebuli informaciis gamJRavne-
ba Zalze did rols asrulebs demokratiul sazogadoebaSi, rameTu igi 
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samoqalaqo sazogadoebas saSualebas aZlevs, gaakontrolos mTavrobis 
saqmianoba, romelsac man sakuTari interesebis dacva miando. ...”

interamerikulma sasamarTlom Semdegi daskvna gaakeTa:

“84. ... amerikis saxelmwifoTa organziaciis generalurma asambleam 
mraval rezoluciaSi aRniSna, rom sajaro informaciaze xelmisawvdo-
moba umniSvnelovanesi pirobaa demokratiis ganxorcielebisTvis, meti 
gamWvirvalebisa da angariSvaldebuli sajaro administraciis arsebo-
bisTvis, xolo, demokratiul sistemebSi, romlebic warmomadgenlobisa 
da monawileobis principebzea dafuZnebuli, moqalaqeebi TavianT kons-
tituciur uflebebs axorcieleben gamoxatvis farTo Tavisuflebisa 
da informaciaze Tavisufali xelmisawvdomobis meSveobiT. 

...
86. am TvalsazrisiT, saxelmwifos moqmedebebi sajaro administri-

rebisas unda regulirdebodes gamJRavnebisa da gamWvirvalebis princi-
pebiT, rac misi iurisdiqciis qveS myof yvela pirs saSualebas miscems 
demokratiuli kontroli ganaxorcielos am moqmedebebze, raTa sazoga-
doebas SeeZlos moikvlios, gamoiZios da ganixilos, Tu ramdenad adekva-
turad sruldeba sajaro funqciebi. ...

 87. sazogadoebrivi azris meSveobiT sazogadoebis mier demokra-
tiuli kontrolis ganxorcieleba gamWvirvalebas ganamtkicebs saxel-
mwifos saqmianobis sferoebSi da xels uwyobs saxelmwifo Tanamdebobis 
pirTa angariSvaldebulebas maTi sajaro saqmianobis mimarT. ...” 

g. SedarebiTi samarTali da praqtika

44. 1551(2007) rezoluciis (ix. zemoT, punqti 40) momxseneblma, baton-
ma qristos purguridesma, evropis sabWos wevri saxelmwifoebis saxel-
mwifo saidumloebasTan dakavSirebuli kanonmdeblobis SedarebiTi 
kvleva ganaxorciela. Tavis moxsenebaSi man xazgasmiT aRniSna, rom zo-
gierTi tipis klasificirebuli informaciis gamJRavneba dasjadi qme-
debaa yvela qveyanaSi, magram sakmaod didia gansxvaveba midgomebs Soris. 
moxsenebaSi agreTve miTiTebulia klasificirebisTvis gamoyenebul 
meTodebze. qvemoT mocemulia ramdenime amonaridi moxsenebidan: 

“zogadad Tu vityviT, SeiZleba gamoiyos sami ZiriTadi midgoma: 
pirveli Seicavs oficialuri an saxelmwifo saidumloebis (an misi 
ekvivalentis) cnebis mokle da zogad gansazRvras, romelic, sava-
raudod, TiToeuli saqmis safuZvelze kidev ufro ivseba. meorea 
klasificirebuli informaciis detaluri da grZeli nusxa. mesa-
me midgoma aris pirveli da meore midgomebis kombinacia, romelic 
gansazRvravs ZiriTad sferoebs, romlebSic xdeba informaciis da-
saidumloeba, xolo Semdeg, Semdgomi administraciuli an samTavro-
bo dekretebiT, konkretulad ganisazRvreba, ra tipis informacia 
unda miekuTvnos saidumlo kategorias.

...
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59. saxelmwifoebis kanonmdeblobaTa Soris, ra Tqma unda, mravali 
sxva gansxvavebacaa, romlebzedac me ar SevCerdebi. zog saxelmwifo-
Si (magaliTad, avstriasa da germaniaSi) ‘oficialuri saidumloeba’ da 
‘saxelmwifo saidumloeba’ erTmaneTisagan gansxvavdeba, romelTa darR-
vevisTvis ufro mkacri sanqciebia dawesebuli. saxelmwifoTa umravles-
obas dadgenili aqvs sxvadasxva xarisxis saidumloeba (klasificirebu-
li an SezRuduli moxmarebisTvis, saidumlo, sruliad saidumlo da a.S.). 
aseve gansxvavebulia gaTvaliswinebul sasjelTa simkacre, romlebic 
nakleb seriozul SemTxvevebSi SeiZleba jarimiT Semoifarglos. zo-
gierT normatiul aqtSi sajaro moxeleebsa da Cveulebriv moqalaqeebs 
gansxvavebuli pasuxismgebloba aqvT dakisrebuli. zogi maTgani mkafiod 
awesebs sasjels gulgrilobiT gamowveuli darRvevisTvis, xolo zogi 
maTgani sasjels mxolod danaSaulis SemTxvevaSi iTvaliswinebs. Cveni 
konkretuli miznisTvis am gansxvavebebs arsebiTi mniSvneloba ara aqvs.

...
68. sabolood vxedavT, rom TiToeuli es sakanonmdeblo midgoma 

saSualebas iZleva samarTlianad gadaiWras rTuli amocana, romelic 
iTvaliswinebs, winaswar ganisazRvros informaciis saxeebi, romelTa 
dacvis mimarTac saxelmwifos kanonieri interesi aqvs, Tumca infor-
maciis Tavisuflebis dacva da samarTlebrivi kontrolis meqanizmebis 
uzrunvelyofa mainc aucilebelia. magram nebismieri administraciuli 
Tu samTavrobo dekreti, romelic ufro zogadad Camoyalibebul saka-
nonmdeblo aqts aZlevs Sinaarss, sul mcire, sajarod xelmisawvdomi 
unda iyos. amasTanave, fxizeli da WeSmaritad damoukidebeli sasamarT-
los da damoukidebeli masmediis ararsebobis SemTxvevaSi, romlebic 
mzad arian gamoavlinon Zalauflebis gadametebis nebismieri SemTxveva, 
uflebamosilebis gadameteba yvela Seswavlili sakanonmdeblo sqemis 
farglebSi SeiZleba moxdes.”

samarTali

konvenciis me-10 muxlis savaraudo darRveva

45. ganmcxadebeli Cioda, rom “saidumlo oficialuri mosazre-
bebis” gamoqveynebis gamo misi msjavrdebiT dairRva misi gamoxatvis 
Tavisuflebis ufleba konvenciis me-10 muxlis mniSvnelobiT. me-10 
muxli acxadebs: 

“1. yvelas aqvs ufleba gamoxatvis Tavisuflebisa. es ufleba moicavs pi-
ris Tavisuflebas, hqondes Sexedulebebi, miiRos an gaavrcelos informacia 
Tu mosazrebebi sajaro xelisuflebis Caurevlad da saxelmwifo sazRvrebis 
miuxedavad. es muxli xels ar uSlis saxelmwifoebs, ganaxorcielon radio-
mauwyeblobis, satelevizio an kinematografiul sawarmoTa licenzireba.
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2. am TavisuflebaTa ganxorcieleba, ramdenadac is ganuyofelia Se-
sabamisi valdebulebisa da pasuxismgeblobisagan, SeiZleba daeqvemde-
baros iseT wesebs, pirobebs, SezRudvebs an sanqciebs, romlebic gaTva-
liswinebulia kanoniT da aucilebelia demokratiul sazogadoebaSi 
erovnuli uSiSroebis, teritoriuli mTlianobis an sazogadoebrivi 
usafrTxoebis interesebisTvis, uwesrigobis Tu danaSaulis aRsakve-
Tad, janmrTelobis an moralis dacvis mizniT, sxvaTa reputaciis an 
uflebebis dasacavad, saidumlod miRebuli informaciis gamJRavnebis 
Tavidan asacileblad an sasamarTlo xelisuflebis avtoritetisa da 
miukerZoeblobis uzrunvelsayofad.”

Aa. hqonda Tu ara adgili Carevas

46. palatam miiCnia, da es sakiTxi sadavo ar yofila, rom ganmcxade-
blis msjavrdeba misi gamoxatvis TavisuflebaSi “Carevis” tolfasi iyo.

47. sasamarTlo ver xedavs raime mizezs am sakiTxTan dakavSirebiT 
palatis mier miRebuli daskvnebidan gadaxvevisTvis. 

bB. iyo Tu ara Careva gamarTlebuli

48. aseTi Careva daarRvevda me-10 muxls, Tu is ar daakmayofilebda 
am muxlis me-2 punqtis moTxovnebs. aqedan gamomdinare, unda dadgindes, 
iyo Tu ara Careva “kanoniT gaTvaliswinebuli”, emsaxureboda Tu ara igi 
me-2 punqtSi miTiTebul erT an ramdenime kanonier mizans da iyo Tu ara 
igi “aucilebeli demokratiul sazogadoebaSi” am miznebis misaRwevad.

1. “kanoniT gaTvaliswinebuli”

49. palatam miiCnia, rom ganmcxadeblis msjavrdeba daefuZna 
sisxlis samarTlis kodeqsis 293-e muxls (ix. zemoT, punqti 35). 

50. mxareebs es daskvna ar gauprotestebiaT. sasamarTlo Tavis 
mxriv raime mizezs ver xedavs sxva poziciis dasakaveblad.

2. kanonieri miznebi

a. palatis gadawyvetileba

51. sasamarTlom ubralod SeniSna, rom,mxareebi daTanxmdnen, rom 
sadavo zoma miznad isaxavda “konfidencialurad miRebuli infor-
maciis gamJRavnebis” Tavidan acilebas. Sesabamisad, mas saWirod ar 
miaCnia Seiswavlos, ganmcxadeblisTvis dakisrebuli jarima emsaxure-
boda Tu ara me-10 muxlis me-2 punqtiT gansazRvrul romelime mizans.
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b. mxareTa mosazrebebi

52. ganmcxadebeli daeTanxma, rom “konfidencialurad miRebu-
li informaciis gamJRavnebis” Tavidan acileba erT-erTi safuZve-
li iyo, romelic me-10 muxliT garantirebul uflebebSi Carevas 
amarTlebda. Tumca man ar gaiziara mopasuxe mTavrobis mosazreba, 
rom dokumentis gamoqveynebam safrTxe Seuqmna “erovnul uSiSroe-
bas” da “sazogadoebriv usafrTxoebas”. misi azriT, moxsenebis gamo-
qveyneba zians ver miayenebda qveynis fundamentur da sasicocxlo 
interesebs. garda amisa ganmcxadebeli amtkicebda, rom Sveicariis 
sisxlis samarTlis kodeqsis 293-e muxli ar Seicavda sxvaTa ufle-
bebis dacvas da, aqedan gamomdinare, warmodgenil saqmeSi _ el-
Cis reputaciis dacvas, romelmac mocemuli moxseneba dawera. man 
dasZina, rom Sesabamis organoebs mis mimarT ciliswamebis gamo saqme 
ar aRuZravT, Tumca amis gakeTeba SeeZloT. 

53. mTavroba acxadebda, rom ganmcxadeblisTvis dakisrebuli 
jarima miznad isaxavda ara mxolod “konfidencialurad miRebuli 
informaciis gamJRavnebis” Tavidan acilebas, aramed aseve “erovnu-
li uSiSroebis” da “sazogadoebrivi usafrTxoebis” dacvas, radgan 
moxsenebis avtoris komentarebi maRali mgrZnobelobis politikur 
sakiTxs exeboda. mTavroba iziarebda presis sabWos Sexedulebas 
imis Taobaze, rom moxsenebis gamoqveynebas SeeZlo misi avtoris re-
putacia da saimedooba Seelaxa molaparakebebis partniorTa Tval-
Si (“sxvaTa reputaciis an uflebebis dacva”).

g. sasamarTlos Sefaseba

54. sasamarTlo ar daeTanxma, rom Sefardebuli jarima miz-
nad isaxavda “erovnuli uSiSroebis” da “sazogadoebrivi usafr-
Txoebis” dacvas. nebismier SemTxvevaSi, unda mieTiTos, rom Sida-
saxelmwifo organoebs ar dauwyiaT sisxlissamarTlebrivi devna 
ganmcxadeblis an mesame mxaris mimarT samarTaldarRvevisTvis 
an danaSaulisTvis, romelic safrTxes uqmnida am interesebs. si-
marTles Seesabameba, rom samarTalwarmoebis sisxlis samarTlis 
kodeqsis 293-e muxlze daefuZnebam SeiZleba gamoiwvios “erovnu-
li uSiSroebis” da “sazogadoebrivi usafrTxoebis” sakiTxebis 
CarTva. Tumca sasamarTlo aRniSnavs, rom ciurixis raionulma 
sasamarTlom 1999 wlis 22 ianvris ganaCenSi miuTiTa, rom saqmeSi 
arsebobda Semamsubuqebeli garemoebani, radgan miiCnia, rom kon-
fidencialuri dokumenti zians ar ayenebda qveynis Zlierebas. 
garda amisa, es koncefciebi SezRudulad unda iqnes gamoyenebuli 
da aseve SezRudulad unda iqnes ganmartebuli. maTi gamoyeneba 
dasaSvebia mxolod maSin, rodesac aSkarad aucilebelia infor-
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maciis gamJRavnebis aRkveTa erovnuli uSiSroebisa da sazoga-
doebrivi usafrTxoebis dacvis mizniT (ix. zemoT, gaeros adamianis  
uflebaTa komitetis daskvnebi, punqti 42).

55. rac Seexeba “sxvaTa reputaciisa da uflebebis dacvas”, unda 
aRiniSnos, rom ganmcxadeblis mimarT raime sisxlis samarTlis pro-
cesi ar uwarmoebiaT sxvisi pativis xelyofisaTvis, gansakuTrebiT 
_ SeuracxyofisTvis an ciliswamebisTvis.

56. meore mxriv, sasamarTlo iziarebs mTavrobis mosazrebas, rom 
ganmcxadeblis msjavrdeba emsaxureboda konkretul mizans, ker-
Zod, “saidumlod miRebuli informaciis” gamJRavnebis Tavidan aci-
lebas me-10 muxlis me-2 punqtis mniSvnelobiT. 

57. sasamarTlos _ miuxedavad imisa, rom mxareebs es sakiTxi war-
modgenil saqmeSi ar dauyenebiaT _ mizanSewonilad miaCnia ganixi-
los ganmartebis sakiTxi, romelic gaugebrobas iwvevs.

58. maSin, roca konvenciis frangul variantSi me-10 muxlis me-2 
punqti aucilebel zomebs iTvaliswinebs “pour empêcher la divulgation 
d’informations confidentielles”, inglisur teqstSi zomebi aucilebelia 
“saidumlod miRebuli informaciis gamJRavnebis Tavidan asacile-
blad”. es ukanaskneli formulireba SesaZloa iTvaliswinebdes, rom 
debulebebi exeba mxolod im pirs, romelic dakavSirebulia sai-
dumlo dokumentis avtorTan, da, Sesabamisad, igi ar moicavs mesame 
mxareebs, masobrivi informaciis saSualebebis muSakTa CaTvliT. 

59. sasamarTlo ar eTanxmeba iseT ganmartebas, romelsac igi 
zedmetad SemzRudavad miiCnevs. imis gaTvaliswinebiT, rom arse-
bobs ori teqsti, da, miuxedavad imisa, rom orive avTentikuria, 
magram erTmaneTs srulad ar Seesabameba, sasamarTlos mizanSewo-
nilad miaCnia miuTiTos venis 1969 wlis konvenciis xelSekrule-
baTa Sesaxeb kanonis 33-e muxlze, romlis me-4 punqti asaxavs saer-
TaSoriso CveulebiT samarTals or an met enaze avTentikuri xel-
Sekrulebebis ganmartebasTan dakavSirebiT (ix. lagrandis saqme, 
saerTaSoriso sasamarTlo, 2001 wlis 27 ivnisi, I.C.J. Reports 2001, 
§101).

60. 33-e muxlis me-3 punqtis safuZvelze “igulisxmeba, rom xel-
Sekrulebis debulebebs TiToeul avTentikur teqstSi erTi da igi-
ve mniSvneloba aqvs”. me-4 punqtSi aRniSnulia, rom rodesac avTen-
tikuri teqstebis Sedarebisas aRmoCndeba, rom arsi gansxvavebula-
daa gadmocemuli, miRebuli unda iqnes mniSvneloba, romelic ukeT 
Seesabameba teqsts, xelSekrulebis miznisa da sagnis gaTvaliswi-
nebiT (ix., am TvalsazrisiT, sandei Taimsi gaerTianebuli samefos 
winaaRmdeg (#1), 1979 wlis 26 aprilis gadawyvetileba, seria A #30, gv. 
30, §48; da jeimsi da sxvebi gaerTianebuli samefos winaaRmdeg, 1986 
wlis 21 Tebervlis gadawyvetileba, seria A #98, gv. 31, §42). 

61. sasamarTlo adasturebs, rom debulebebi, romlebic kon-
venciiT aRiarebul uflebebSi Carevas dasaSvebad miiCnevs, viwro 
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farglebSi unda ganimartos. miuxedavad amisa, venis konvenciis 
33-e muxlis me-3 punqtis Suqze, me-10 muxlis SemuSavebis dros 
raime sawinaaRmdego mosazrebis ararsebobis fonze, sasamarT-
los mizanSewonilad miaCnia Camoayalibos ganmarteba frazisa 
“saidumlod miRebuli informaciis gamJRavnebis Tavidan asaci-
leblad”, romelic moicavs konfidencialuri informaciis ga-
mJRavnebas piris mier, romelic pasuxismgebelia konfidencialo-
bis dacvaze, an mesame mxaris mier, kerZod, warmodgenil saqmeSi, 
Jurnalistis mier. 

62. zemoaRniSnulis gaTvaliswinebiT sasamarTlos miaCnia, rom 
mTavrobas hqonda ufleba mieTiTebina “saidumlod miRebuli in-
formaciis gamJRavnebis” Tavidan acilebaze, rogorc kanonier  
mizanze.

3. “aucilebeli demokratiul sazogadoebaSi”

a. palatis gadawyvetileba

63. palata iTvaliswinebs sasamarTlos precedentul samarTals 
da sxva aspeqtebs, maT Soris, nebismieri demokratiuli sazoga-
doebis interess presis Tavisuflebis uzrunvelyofisadmi, saxel-
mwifoebis Sefasebis viwro farglebs, rodesac saqme exeba sazoga-
doebisTvis saintereso informacias, moukiTxavi aqtivebis sakiTxis 
gaSuqebas masobrivi informaciis saSualebebSi, dasaidumloebis 
SedarebiT dabal xarisxs (“konfidencialuri”) da im faqts, rom mo-
cemuli dokumentis gamJRavneba, TviT Sveicariis sasamarTloTa Se-
fasebiT, zians ver miayenebda qveynis Zlierebas, da miaCnia, rom gan-
mcxadeblis msjavrdeba ar iyo gonivrulad proporciuli misaRwevi 
miznis mimarT (ix. palatis gadawyvetileba, punqtebi 44 - 59).

b. mxareTa mosazrebebi

i. ganmcxadebeli

64. ganmcxadebeli amtkicebda, rom saidumloebis wminda for-
maluri cneba, romelsac sisxlis samarTlis kodeqsis 293-e muxli 
efuZneboda da romelic federalurma sasamarTlom daadastura, 
uaryofiT zemoqmedebas axdenda gamoxatvis Tavisuflebaze. am de-
bulebis Sesabamisad, Cinovnikis mier nebismieri dokumentis gamo-
qveyneba, romelic saidumlod an konfidencialurad aris gamocxa-



362

stoli Sveicariis winaaRmdeg

debuli, misi Sinaarsis miuxedavad, dasjad qmedebad miiCneva, Sefar-
debuli sasjelis konvenciis me-10 muxlTan Sesabamisobis ganxilvis 
SesaZleblobis gareSe. ganmcxadeblis azriT, saidumloebis aseTi 
gansazRvra aSkarad ewinaaRmdegeba konvenciis moTxovnebs.

65. ganmcxadebelma aseve aRniSna, rom Sveicariis sasamarTloeb-
ma igi arasworad dasajes, vinaidan mas daekisra jarima, rogorc 
Jurnalists, romelmac moxseneba moipova saxelmwifos warmomad-
genlis mxridan informaciis gaJonvis Sedegad, romelsac am saqmeSi 
sisxlissamarTlebrivi devnisgan imuniteti icavda.

66. garda amisa, ganmcxadebels miaCnda, rom Sesabamisi orga-
noebi sisxlis samarTlis kodeqsis 293-e muxls yovelTvis SerCe-
viTi midgomiT iyenebdnen, rac miznad isaxavda saxelmwifo Tanam-
debobis pirTa an mis warmomadgenelTa danaSaulebrivi qmedebebis 
Sesaxeb informaciis gavrcelebis Tavidan acilebas, an saxelmwifo 
administraciaSi arsebuli problemebis gamJRavnebis aRkveTas. 2006 
wlis 1 ivlisidan, rodesac miiRes aqti federaluri administraciis 
gamWvirvalebis Sesaxeb, mocemuli debuleba anaqronizmad iqca  
(ix. zemoT, punqti 37).

67. ganmcxadeblis azriT, sisxlis samarTlis kodeqsis 293-e muxli 
unda gauqmdes, radgan gansakuTrebiT delikaturi informaciis ga-
mJRavnebis SemTxvevaSi samarTalwarmoeba SeiZleba daiwyos sisxlis 
samarTlis kodeqsis 276-e muxlis (samxedro valdebulebis darR-
vevis provocireba an waqezeba) safuZvelze an samxedro sisxlis 
samarTlis kodeqsis 86-e muxlis (SpionaJi da Ralati samxedro sai-
dumloebis gaTqmis gamo) da 106-e muxlis (samxedro saidumloebis 
gaTqma) safuZvelze. da bolos, Jurnalistebs sasjeli agreTve 
SeiZleba SeefardoT sisxlis samarTlis kodeqsis 24-e da 320-e 
muxlebis safuZvelze, oficialuri saidumloebis gaTqmis gamo.

68. ganmcxadebels saeWvod ar gauxdia principi, romelic di-
plomatiuri korpusis saqmianobis dacvas iTvaliswinebs. Tumca mas 
saxifaTod miaCnia diplomatiuri korpusis wevrebisTvis absolu-
turi imunitetis miniWeba yvela saxis informaciasTan mimarTebiT. 
man miuTiTa sisxlis samarTlis kodeqsis 293-e muxlis safuZvelze 
warmoebul procesebze, romlebic amJamad mimdinareobs Sveicaria-
Si Jurnalistebis winaaRmdeg. maT bralad edebaT Sveicariis sai-
dumlo samsaxurebisagan informaciis gamJRavneba, romelic evro-
paSi centraluri sadazvervo sammarTvelos sapatimro centrebis 
arsebobas exeba. 

69. ganmcxadeblis azriT, mxolod gansakuTrebuli mniSvnelo-
bis saxelmwifo saidumloebas SeiZleba mieniWos upiratesoba ga-
moxatvis TavisuflebasTan mimarTebiT, me-10 muxlis mniSvnelo-
bis farglebSi. es namdvilad ar iqna gaTvaliswinebuli am saqmeSi. 
misi azriT, saeWvo iyo, SeeZlo Tu ara dokuments gamoemJRavnebina 
saxelmwifo saidumloeba, romelic zians miayenebda “erovnul uSiS-
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roebas” da “sazogadoebriv usafrTxoebas” SveicariaSi. or statiaSi 
gamoxatuli Sexedulebebi Zalze zogadi xasiaTis iyo, rac ebraul 
organizaciebTan molaparakebebze Sveicariis delegaciis pozicias 
ver Seasusutebda.

70. ganmcxadebelma aseve aRniSna, rom moxsenebis gamJRavnebiT 
gaRvivda sasargeblo debatebi, kerZod, iyo Tu ara b-ni iagmeti Ses-
aferisi pirovneba, romelsac monawileoba unda mieRo ebrauli or-
ganizaciebis warmomadgenlebTan molaparakebebSi. garda amisa, mox-
senebis gamoqveyneba gaxda sababi momdevno dRes elCis gadadgomisa. 
statiis gamoqveynebam aSkarad Seuwyo xeli moukiTxavi aqtivebis 
delikatur sakiTxze Sveicariis xelisuflebis mier ufro frTxi-
li midgomis SemuSavebas. imavdroulad, man uCvena, rom Sveicariis 
xelisuflebas im etapze ar hqonda Camoyalibebuli mkafio da Tan-
mimdevruli pozicia mocemul sakiTxSi Sveicariis pasuxismgeblo-
bis Sesaxeb da ar hqonda miRebuli detaluri strategia sakiTxidan 
warmoSobili pretenziebis mosagvareblad.

71. ganmcxadebeli miiCnevda, rom moukiTxav aqtivebTan dakavSi-
rebuli molaparakebebis mniSvnelobidan da bunebidan gamomdina-
re, sazogadoeba dainteresebuli iyo meti informacia mieRo imis 
Sesaxeb, Tu rogor apirebdnen sagareo saqmeTa departamentis Sesa-
bamisi muSakebi molaparakebaTa warmarTvas, romlebic miznad isaxa-
vda Sveicariis bankebisa da finansuri institutebis winaaRmdeg mi-
marTul saCivrebze SeTanxmebis miRwevas. am TvalsazrisiT ganmcxa-
debels miaCnda, rom b-ni iagmetis damokidebuleba da Sexedulebebi, 
romelic, misi azriT, ZiriTad rols asrulebda moukiTxavi aqtive-
bis saqmeSi, mraval aspeqts gamoamzeurebda.

72. JurnalistTa eTikur pasuxismgeblobasTan dakavSirebiT gan-
mcxadebels ar uaruyvia, rom SesaZlebeli iyo statiebis ufro da-
balansebuli formiT warmodgena. Tumca man miuTiTa, rom mas sta-
tiebis dasawerad didi dro ar hqonda da amasTanave unda daecva 
garkveuli moTxovnebi formatTan mimarTebiT. amitom man gadawy-
vita meti koncentrireba moexdina im formaze, romliTac elCi 
Tavis Sexedulebebs gamoxatavda da ara moxsenebis Sinaarsze. gar-
da amisa, es zustad Seesabameboda komentarebs, romlebic gazeTis 
redaqtorma imave nomerSi gamoaqveyna.

73. miuxedavad imisa, rom statiebi Sokismomgvreli aRmoCnda, 
konkretul samiznes warmoadgenda b-ni iagmetis mier Tavis moxsene-
baSi gamoyenebuli ena, romelic, ganmcxadeblis azriT, ar Seefere-
boda Sveicariis konfederaciis maRali Tanamdebobis pirs da nakle-
bad Seesabameboda Sveicariis oficialur sagareo politikas.

74. garda amisa, ganmcxadebeli mniSvnelovnad miiCnevda war-
moeCina presis sabWos buneba da funqciebi, romelic JurnalistTa 
oTxi asociaciis mier Seqmnili kerZo samarTlis organoa. igi miz-
nad isaxavs masobrivi informaciis sferoSi momuSave pirTa zeda-
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mxedvelobas maT mier eTikuri standartebis dacvis Tvalsazri-
siT, romlebic sabWos mieraa SemuSavebuli. presis sabWos gamoZie-
bis an sisxlissamarTlebrivi devnis dawyebis uflebamosileba ara 
aqvs da amitom mis mier gakeTebuli nebismieri uaryofiTi daskvna  
sasamarTloebisTvis savaldebulo ar aris.

75. ganmcxadebelma agreTve aRniSna, rom, miuxedavad imisa, rom 
danaSauli, romlis safuZvelzedac mas jarima daekisra, “mcire 
mniSvnelobis” danaSaulTa kategorias miekuTvneboda, igi mainc 
iTvaliswinebda sasjels patimrobis saxiT. miuxedavad imisa, rom 
Sefardebuli jarima mcire odenobisaa, igi zians ayenebs misi, 
rogorc Jurnalistis, reputacias da SesaZloa momavalSi xeli 
SeuSalos makontroleblis rolis SesrulebaSi, romelic presas 
demokratiul sazogadoebaSi ekisreba. 

ii. mTavroba

76. mTavrobis mosazrebebSi mopasuxe saxelmwifos Sefasebis far-
glebTan mimarTebiT gadamwyvet faqtorebad miTiTebuli iyo Sem-
degi: politikuri konteqsti; is faqti, rom mocemuli dokumentis 
avtori iyo Tanamdebobis piri, romelic varaudobda, rom dokumen-
ti saudumlod darCeboda; forma, romliTac moxseneba gamoqveynda; 
ganmcxadeblis motivebi am ukanasknelis mimarT; da Sefardebuli 
sasjelis buneba da simkacre.

77. aseve gasaTvaliswinebelia, rom Sidasaxelmwifo sasamarTloeb-
ma guldasmiT Seiswavles es delikaturi da mgrZnobiare saqme da rom 
federalurma sasamarTlom mosmenebis safuZvelze ori gadawyvetile-
ba miiRo, maT Soris, gauqmebis safuZvelze apelaciis gadawyvetileba, 
romelic federaluri sasamarTlos moxsenebaTa krebulSi (BGE 126 
IV 236-dan 255-mde) gamoqveynda. xelisuflebis Sefasebis farglebis 
ganxilvisas yuradReba aseve unda mieqces im faqts, rom sakiTxi Sida-
saxelmwifo doneze siRrmiseulad iqna Seswavlili. aseTi ganxilva au-
cilebeli iyo subsidiurobis principis moqmedebisTvis. es aris faqti, 
romelmac sasamarTlos SezRudvisken unda miuTiTos.

78. mTavroba amtkicebda, rom adgilobrivi organoebis Sefasebis 
farglebis gansazRvrisas gadamwyveti faqtoria ara konfidencia-
luri informaciis Semcveli dokumentis avtoris poziciis buneba 
da mniSvneloba, aramed is, Tu ramdenad Segnebulad daeqvemdebara 
mocemuli piri misi yvela sityvisa Tu qmedebis detalur Seswavlas, 
rogorc amas politikosebis SemTxvevaSi aqvs adgili. warmodge-
nil saqmeSi naTeli iyo, rom, elCi iagmeti sruliad safuZvlianad  
varaudobda, rom misi moxsenebis konfidencialoba daculi iqneboda.

79. mTavrobam aseve miuTiTa, rom 1961 wlis 18 aprilis venis kon-
venciaSi diplomatiuri urTierTobebis Sesaxeb, kerZod mis 24-e 
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_ 27-e muxlebSi, yvela diplomatiuri mimoweris konfidencia-
lobis dacva gansazRvrulia, rogorc saerTaSoriso CveulebiTi 
samarTlis absoluturi principi. miuxedavad imisa, rom konvencia 
misi muxlebis darRvevisTvis raime sisxlis samarTlis sasjels ar 
iTvaliswinebs, pacta sunt servanda (xelSekruleba daculi unda iq-
nes, mTargmnelis SeniSvna) principi da ukanono qmedebebTan daka-
vSirebuli saxelmwifoTa saerTaSoriso valdebulebebis wesebi 
gulisxmobs, rom 1961 wlis venis konvenciis monawile saxelmwi-
foebma am dokumentis safuZvelze nakisri valdebulebebi unda  
Seasrulon.

80. mTavrobis azriT, ganmcxadebelma Tavis or statiaSi mxolod 
“garigebis” sakiTxi gaaSuqa. aseTi saxis molaparakebebisTvis, mego-
brul garigebaze orientirebuli nebismieri molaparakebis msga-
vsad, aucilebeli iyo misi konfidencialur garemoSi momzadebis 
uzrunvelyofa. garda amisa, ganmcxadeblis statiebi gamoqveyn-
da elCis mier dokumentis daweridan xuTi kviris Semdeg, rodesac  
mxareebs Soris molaparakebebi ukve dawyebuli iyo.

81. elCma komentarebi gaakeTa maRali politikuri mgrZnobe-
lobis fonze. maTi gamJRavnebiT Seirya Sveicariis pozicia da 
safrTxis winaSe aRmoCnda molaparakebebi moukiTxavi aqtivebis  
sakiTxze, romlebSic igi im dros iyo CarTuli.

82. iagmetis moxseneba gansakuTrebiT delikatur dros gamoqve-
ynda. ganmcxadebelma mikerZoebuli da arasruli saxiT gaamJRavna 
erovnuli interesebis dacvis erT-erTi arCevani, romelsac fede-
ralur sabWos da samuSao jgufs sTavazobdnen. gamoqveynebis dros 
dokumentis daweridan ukve erTi Tve iyo gasuli da im momentSi 
dawyebuli iyo molaparakebebi holokostis msxverplTa fondis Se-
qmnis Sesaxeb. aqedan gamomdinare, dokumentis gamoqveynebas SeeZlo 
seriozuli ziani mieyenebina qveynis interesebisaTvis.

83. mTavrobis azriT, ganmcxadeblis mizani _ romelic strate-
giuli dokumentis Sinaarss “Cveulebrivad” miiCnevs _ ar iyo sazo-
gadoebisTvis saintereso sakiTxze debatebis xelSewyoba. igi, upir-
veles yovlisa, iswrafoda sensaciisken, romelic mxolod da mxo-
lod piradad elC iagmetize iqneboda fokusirebuli. aqedan gamom-
dinare, Sidasaxelmwifo sasamarTloebma ar gaiziares safuZvlebis 
arseboba _ romlebic kanoniT ar iyo gaTvaliswinebuli _ romle-
bic gaamarTlebda gamJRavnebas, sisxlis samarTlis kodeqsis 293-e 
muxlis darRveviT, “kanonieri interesebis dacvis” safuZvelze.

84. mTavrobam aRniSna, rom sontags-caitungis redaqtorebma Ta-
vad aRiares, rom umjobesi iyo dokumentis srulad gamoqveyneba, 
magram miuTiTes, rom teqnikuri mizezebis gamo es ver moxerxda. am 
arguments presis sabWom “iluzoruli” uwoda. mTavrobis azriT, pa-
latam sakmarisi sicxadiT ar axsna, Tu ratom ar miesadageboda war-
modgenil saqmes mTlianad gamoqveynebis principi, romlis mniSvne-
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loba da Rirebuleba mtkicedaa damkvidrebuli sasamarTlos prece-
dentul samarTalSi. 

85. garda amisa, konteqstidan mowyvetiT dokumentis mxolod 
garkveuli amonaridebis gamoqveynebiT gamowveuli efeqti ganmcxa-
deblis statiebis tonma da maTi warmodgenis formam kidev ufro 
gaamZafra. presis sabWom ganacxada, rom “gazeTma am saqmisgan gan-
zrax Seqmna Sokis da skandalis efeqti, radgan statia gamoqveynda 
saTauriT ‘elCi iagmeti Seuracxyofs ebralebs’. man SecdomaSi Sei-
yvana mkiTxveli, TiTqosda komentarebi wina dRiT iyo gakeTebuli”. 
ganmcxadeblis, rogorc Jurnalistis movaleoba da pasuxismgeb-
loba, gulisxmobs, rom mas mkiTxvelisTvis unda ecnobebina, rom  
dokumenti xuTi kviriT adre iyo dawerili.

86. mTavrobas aseve niSandoblivad miaCnia, rom presis sabWom, ro-
melic presis mier Seqmnili kerZo damoukidebeli organoa, ganmcxa-
debeli gaakritika profesionalizmis naklebobisTvis da moqmede-
bebisTvis, romlebic ewinaaRmdegeboda “deklaracias JurnalistTa 
uflebebisa da pasuxismgeblobebis Sesaxeb”. garda amisa, sxva gaze-
Tebi gaemijnen ganmcxadeblis mier gamoqveynebul statiebs, rogorc 
formaluri TvalsazrisiT _ strategiuli dokumentis praqtiku-
lad sruli teqstis gamoqveynebiT, ise arsebiT WrilSi, radgan isini 
mkacrad akritikebdnen konfidencialuri dokumentis gamoqveynebas.

87. Sefardebuli sasjelis bunebasa da simkacresTan dakavSire-
biT mTavrobam aRniSna, rom palatis daskvna, rom, Tumca samarTal-
darRveva iyo naklebmniSvnelovani, xolo jarima _ mcire (800 Svei-
cariuli franki), saqme exeboda ara sasjelis simsubuqes, aramed 
im faqts, rom ganmcxadebels saerTod daedo msjavri. mTavrobis 
azriT, am ori elementis erTmaneTTan SeTanxmeba Znelia.

g. procesSi CarTul mesame mxareTa mosazrebebi

i. safrangeTis mTavroba

88. safrangeTis mTavrobam gaiziara Sveicariis mTavrobis Sexe-
duleba da gakvirveba gamoxata, rom sasamarTlos precedentuli 
samarTali politikosebTan dakavSirebiT, romelic dasabuTebulia 
am ukanasknelTa surviliT, miiRon kritika presis mxridan, SeiZle-
boda gavrcelebuliyo oficialurad SemuSavebul konfidencia-
lur moxsenebaze. man miiCnia, rom elCebi uciloblad da Segnebulad 
ar uqvemdebareben maT mier naTqvam yovel sityvas an qmedebas Jur-
nalistebisa Tu mosaxleobis farTo fenebis skurpulozur Semow-
mebas, rac kidev ufro naklebia konfidencialur moxsenebaTa kon-
teqstSi. 
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89. man gaiziara palatis umciresobis azri, rom ar arsebobs qve-
yana, sadac diplomatiuri xasiaTis moxsenebebi konfidencialuri 
ar iyos. man aseve aRniSna, rom sazRvargareT myof elCebs saSualeba 
unda hqondeT daukavSirdnen TavianT mTavrobas da Tavisuflad da 
SeuzRudavad gamoxaton sakuTari Sexedulebebi, sakuTari xelisu-
flebis organoebTan “diplomatiuri enis” gamoyenebis gareSe, rome-
lic esoden mniSvnelovania qveynebs Soris urTierTobisTvis. 

90. garda amisa, Tu palatis gadawyvetilebaSi miTiTebul midgo-
mas davicavT da diplomatebs eqnebaT SiSi, rom maT mier mTavro-
bisadmi miweril memorandumebs gazeTebSi gamoqveynebuls ixilaven, 
isini albaT TavianTi komunikaciis an arsebiT mxares SezRudaven, an 
mis formas; es uciloblad daamaxinjebs saxelmwifoTa mier am ar-
xebiT miRebul informacias da, aqedan gamomdinare, gezs Seucvlis 
maTi sagareo politikis xarisxsa da relevantobas. amrigad, safran-
geTis mTavrobis azriT, aseTi saxis informaciis gamJRavneba uda-
vod miayenebs zians sazRvargareT myofi diplomatebis reputacias, 
xolo amis Sedegad, uaryofiTad imoqmedebs saxelmwifoTa Soris 
urTierTobebze.

91. safrangeTis mTavroba ver daarwmuna palatis argumentma, 
rom sakiTxi, aris Tu ara igi sazogadoebrivi interesis mqone, “mo-
cemuli sakiTxis masmediaSi gaSuqebis” konteqstSi unda Sefasdes 
(ix. palatis gadawyvetileba, punqti 49). misi azriT, am arguments 
ori xarvezi aqvs. pirveli, es SesaZloa niSnavdes, rom presam, saki-
Txis gaSuqebis meSveobiT, Tavad SeiZleba gansazRvros sakuTari 
gamoxatvis Tavisuflebis sazRvrebi; meore, elCebis mier TavianTi 
mTavrobebisTvis gagzavnil moxsenebebSi Zalze cotaa iseTi, rome-
lic sazogadoebis interess ar iwvevs.

92. safrangeTis mTavrobis azriT, palatam mocemul saqmeSi mka-
fiod daadgina, rom Jurnalisturi eTikis moTxovnebi dakmayofi-
lebuli ar iyo, rogorc amas presis sabWo aRniSnavda, magram amis 
safuZvelze saTanado daskvnebi ar gaukeTebia. 

93. safrangeTis mTavroba aRniSnavda, rom dasabuTeba, romelsac 
palatis dadgenileba daefuZna, fuWs xdis Carevis proporciulobis 
gamokvlevas. es kidev ufro met kritikas imsaxurebs, radgan saxel-
mwifoTa swrafva _ daicvan garkveul dokumentTa konfidencialo-
ba, gansakuTrebiT diplomatiuri dokumentebisa, mimarTulia ara 
kerZo pirTa interesebis dacvisaken, aramed saxelmwifos farTo in-
teresebisa da saerTaSoriso urTierTobebSi harmoniis dacvisaken. 

ii. slovakeTis mTavroba

94. slovakeTis mTavrobis azriT, me-10 muxlis me-2 punqti ase-
ve moicavs “konfidencialur” informacias da, aqedan gamomdinare, 
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ufro naklebi xarisxiT _ sasamarTlos precedentuli samarTliT 
gansazRvrul konfidencialobas. 

95. slovakeTis mTavrobam miiCnia, rom arc erTi samarTlebrivi 
sistema Jurnalistebs diplomatiur dokumentebze xelmisawvdo-
mobas ar uwesebs. aqedan gamomdinare, dokumentis mopovebaze uaris 
Tqma ar SeiZleba gautoldes me-10 muxlis darRvevas.

96. man aseve aRniSna, rom diplomatiuri korespondencia diplo-
matiur samsaxurebs saerTaSoriso urTierTobebSi an saxelmwifos 
SigniT mimdinare movlenebis Sesaxeb informaciis gacvlis saSuale-
bas aZlevs, romelic qveynis sagareo politikasTanaa dakavSirebuli.

97. man ar gaiziara palatis daskvna, rom konfidencialuri doku-
mentis gamoqveyneba SeiZleba, Tu igi zians ar ayenebs “erovnul 
uSiSroebas” da “sazogadoebriv usafrTxoebas”, an Zirs ar uTxris 
qveynis Zlierebas.

98. slovakeTis mTavrobam miiCnia, rom ganmcxadebelma dokumen-
tis mxolod nawyvetebi gamoaqveyna, sadac elCi sakuTar Sexedu-
lebebs araneitraluri terminebiT gamoxatavda, riTac statiebma  
Sokismomgvreli da sensaciuri saxe miiRo.

99. slovakeTis mTavrobis azriT, ganmcxadebeli mtkiced iyo 
darwmunebuli, rom man konfidencialuri dokumentis asli moipova 
mesame mxaris mier oficialuri saidumloebis darRvevis gziT.

100. man miiCnia, rom palatis mier dadgenili Jurnalisturi wesebis 
darRveva didma palatam ufro detalurad unda Seiswavlos. garda amisa, 
palatis gadawyvetilebam, romelSic am wesebis darRveva araadekvatu-
rad iyo ganxiluli, gamoxatvis Tavisuflebis sazRvrebi Zalze gaafar-
Tova, ramac momavalSi SesaZloa sakmaod uaryofiTi asaxva hpovos.

d. sasamarTlos Sefaseba

i. sasamarTlos mier SemuSavebuli principebi

101. mTavari sakiTxi, romelic unda ganisazRvros, aris is, Tu 
ramdenad aucilebeli iyo Careva “demokratiul sazogadoebaSi”. 
sasamarTlos precedentul samarTalSi es fundamenturi princi-
pebi kargad aris SemuSavebuli da daskvnis saxiT Semdegnairadaa 
Camoyalibebuli (ix., magaliTad, herteli Sveicariis winaaRmdeg, 
1998 wlis 25 agvistos gadawyvetileba, Reports of Judgments and Deci-
sions 1998‑VI, gv. 2329 da Semdgomi gverdebi, §46; da stili da morisi 
gaerTianebuli samefos winaaRmdeg, #68416/01, §87, ECHR 2005‑II):

“(i) gamoxatvis Tavisufleba demokratiuli sazogadoebis erT-erTi 
mniSvnelovani qvakuTxedi da misi ganviTarebisa da TiToeuli individis 
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TviTrealizebis erT-erTi ZiriTadi pirobaa. igi eqvemdebareba me-10 
muxlis me-2 punqts da miesadageba ara mxolod “informacias” an “Sexe-
dulebebs”, romlebic miRebulia keTili nebiT an miCneulia uvneblad 
an neitralurad, aramed, agreTve iseT informacias Tu Sexedulebebs, 
romlebic iwveven wyenas, Soks an gawbilebas. aseTia pluralizmis, to-
lerantobisa da masStaburi azrovnebis moTxovna, romlis gareSec “de-
mokratiuli sazogadoeba” ver iarsebebs. es Tavisufleba eqvemdebareba 
me-10 muxlis me-2 punqtiT gansazRvrul gamonaklisebs, romlebic gan-
sakuTrebuli sizustiT unda dadgindes. nebismieri SezRudvis saWiroe-
ba damajereblad unda dasabuTdes...

(ii) zedsarTavi saxeli “aucilebeli”, me-10 muxlis me-2 punqtis mniS-
vnelobiT, “mwvave socialur saWiroebas” moicavs. xelSemkvrel saxel-
mwifoebs aqvT garkveuli Sefasebis zRvari, romelsac isini aseTi saWi-
roebis arsebobis dasadgenad iyeneben, magram igi evropul zedamxed-
velobasTan erTad xorcieldeba da moicavs rogorc kanonmdeblobas, 
ise misi gamoyenebis Sesaxeb gadawyvetilebas, im gadawyvetilebebis 
CaTvliT, romlebsac damoukidebeli sasamarTlo iRebs. aqedan gamomdi-
nare, sasamarTlo uflebamosilia miiRos ganCineba, iyo Tu ara “SezRud-
va” gamoxatvis Tavisuflebis Sesabamisi, rogorc es me-10 muxliTaa da-
culi.

(iii). Tavisi sazedamxedvelo uflebamosilebis ganxorcielebisas sa-
samarTlos amocanaa ara kompetenturi erovnuli organoebis Secvla, 
aramed maT mier me-10 muxlis safuZvelze miRebuli dadgenilebebis 
ganxilva maTTvis miniWebuli Sefasebis farglebis gaTvaliswinebiT. sa-
samarTlom unda Seiswavlos sadavo Careva mTeli saqmis fonze, ganmcxa-
deblis sawinaaRmdegod gamoTqmuli komentarebisa da maTi konteqstis 
CaTvliT. es ar niSnavs, rom zedamxedveloba Semoifargleba mxolod imis 
dadgeniT, Tu ramdenad gonivrulad, guldasmiT da patiosnad ganaxor-
ciela mopasuxe saxelmwifom misi diskreciuli ufleba; sasamarTlom sa-
davo Careva unda ganixilos mTeli saqmis Suqze da unda daadginos, iyo 
Tu ara mocemuli Careva “misaRwevi kanonieri miznis proporciuli” da, 
iyo Tu ara mis gasamarTleblad erovnuli xelisuflebis mier warmodge-
nili argumentebi “relevanturi da sakmarisi”... amis ganxorcielebisas 
sasamarTlo unda darwmundes, rom erovnulma xelisuflebam gamoiye-
na standartebi, romlebic Seesabameba me-10 muxliT gaTvaliswinebul 
principebs, aseve imaSi, Tu ramdenad daeyrdno igi Sesabamisi faqtebis 
misaReb Sefasebas ...”

102. sasamarTlo aseve imeorebs, rom yvela pirs, JurnalistTa 
CaTvliT, vinc axorcielebs gamoxatvis Tavisuflebas, ekisreba 
garkveuli “movaleobebi da pasuxismgeblobebi”, romelTa farglebi 
damokidebulia maT situaciaze da maT mier gamoyenebul teqnikur 
saSualebebze (ix., magaliTad, hendisaidi gaerTianebuli samefos 
winaaRmdeg, 1976 wlis 7 dekembris gadawyvetileba, seria A #24, gv. 23, 
§49). amrigad, demokratiul sazogadoebaSi presis gansakuTrebuli 
rolis miuxedavad, Jurnalistebi, principSi, ver ganTavisuflde-
bian Cveulebrivi sisxlis samarTlis pasuxismgeblobisagan maTT-
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vis me-10 muxliT miniWebuli dacvis safuZvelze. garda amisa, me-10 
muxlis me-2 punqti gamoxatvis Tavisuflebas ar uzrunvelyofs yo-
velgvari SezRudvis gareSe, TviT sazogadoebisTvis saintereso sa-
kiTxebis presaSi gaSuqebis TvalsazrisiTac (ix., magaliTad, bladet 
tromso da stensaasi norevegiis winaaRmdeg [GC], #21980, §65, ECHR 
1999‑III; da mona Sveicariis winaaRmdeg, #73604/01, §66, ECHR 2006‑...).

103. amrigad, sazogadoebis saerTo interesebSi Semavali sakiTxe-
bis gaSuqebasTan dakavSirebuli garantiebi, romlebsac me-10 muxli 
Jurnalistebs aniWebs, eqvemdebareba moTxovnas, rom isini unda mo-
qmedebdnen keTilsindisierad da  zusti faqtobrivi monacemebis 
safuZvelze, da awvdidnen “saimedo da zust” informacias Jurna-
listuri eTikis Sesabamisad (ix., magaliTad, saqme fresozi da ruari 
safrangeTis winaaRmdeg [GC], §29183/95, §54, ECHR 1999 I; monas saqme, 
cit. zemoT, §67; da pederseni da baadsgaardi daniis winaaRmdeg [GC], 
§49017/99,  §78, ECHR 2004 XI).

104. es Sexedulebebi gansakuTrebiT aqtualuria dRes, Taname-
drove sazogadoebaze masmediis zemoqmedebis gaTvaliswinebiT: igi 
dRes ara mxolod informacias avrcelebs, aramed agreTve mis mier 
informaciis miwodebis formebis meSveobiT SeuZlia informaciis 
mimRebs SesTavazos, Tu rogor Seafasos igi. msoflioSi, sadac ada-
miani uzRvav informacias iRebs tradiciuli Tu eleqtronuli mas-
mediis saSualebebiT da am sferoSi CarTul subieqtTa raodenoba 
mudmivad izrdeba, Jurnalistur eTikasTan Sesabamisobis monito-
ringi mxolod damatebiTi mniSvnelobis xdeba. (sasamarTlos pre-
cedentuli samarTliT mkvidrad dafuZnebuli principi, romelic 
iTvaliswinebs, rom konvenciis ganmarteba Tanamedrove pirobebis 
fonze unda moxdes, ixile saqmeebSi: tireri gaerTianebuli samefos 
winaaRmdeg, 1978 wlis 25 aprilis gadawyvetileba, seria A #26, gv. 15, 
§31; airei irlandiis winaRmdeg, 1979 wlis 9 oqtombris gadawyveti-
leba, seria A #32, gv. me-14 da momdevno gverdebi, §26; vo safrange-
Tis winaaRmdeg [GC], #53924/00, §82, ECHR 2004‑VIII; da mamatkulovi da 
askarovi TurqeTis winaaRmdeg [GC], ##46827/99 da 46951/99, §121, ECHR 
2005‑I).

105. rodesac saqme exeba “presis” Tavisuflebas, xelisuflebas 
“mwvave socialuri saWiroebis” arsebobis Sesafaseblad SezRudu-
li farglebi aqvs (magaliTisTvis ix., ediSens plon safrangeTis 
winaaRmdeg, #58148/00, §44, me-3 qvepunqti, ECHR 2004‑IV).

106. garda amisa, konvenciis me-10 muxlis me-2 punqti sazoga-
doebis interesebSi Semaval sakiTxebze politikuri gamosvlebis an 
debatebis SesazRudavad Zalze mcire areals tovebs (ix. magaliTad, 
vingrovi gaerTianebuli samefos winaaRmdeg, 1996 wlis 25 noembris 
gadawyvetileba, moxsenebebi 1996-V, gv. 1957, §58). sasamarTlos mxri-
dan gansakuTrebiT detaluri Semowmeba, iseve, rogorc warmodge-
nil saqmeSi, saWiroa maSin, rodesac erovnuli xelisuflebis mier 
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miRebul zomebs an Sefardebul sanqciebs SeuZlia xeli SeuSalos 
presis monawileobas sazogadoebis kanonier interesebTan dakav-
Sirebul debatebSi (ix. mgaliTad, bladet tromsos da stensaasis 
saqme, cit. zemoT, §64; da iersildi daniis winaaRmdeg, 1994 wlis 23 
seqtembris gadawyvetileba, seria A #298, gv. 25, §35).

107. Tumca, miuxedavad imisa, rom evropis sabWos yvela wevrma 
saxelmwifom miiRo wesebi, romlebic miznad isaxavs garkveuli saxis 
konfidencialuri an saidumlo bunebis mqone informaciis dacvas 
da am miznis sawinaaRmdegod mimarTuli qmedebebis sisxlissamarT-
lebriv devnas, es wesebi erTmaneTisgan sagrZnoblad gansxvavdeba, 
gamomdinare iqidan, Tu rogor aris gansazRvruli saidumloeba da 
rogor xdeba wesebiT gaTvaliswinebuli sferoebis marTva. gansx-
vavebulia aseve sisxlissamarTlebrivi devnis praqtikuli midgo-
mebi da pirobebi im pirTa mimarT, romlebmac ukanonod gaamJRavnes 
informacia (ix. zemoT, punqti 44, baton kristos porguridesis 
SedarebiTi kvleva). aqedan gamomdinare, saxelmwifoebs SeuZliaT  
moiTxovon Sefasebis garkveuli farglebi am sferoSi. 

ii. am principebis gamoyeneba warmodgenil saqmeSi

(a) warmodgenili saqmis arsebiTi sakiTxi: konfidencialuri  
informaciis gavrceleba

108. warmodgenil saqmeSi Sidasaxelmwifo sasamarTloebma ganmcxa-
debels 800 Sveicariuli frankis gadaxda daakisres “saidumlo oficia-
luri mosazrebebis” gamoqveynebisTvis, sisxlis samarTlis kodeqsis 
293-e muxlis safuZvelze. Sveicariis sasamarTloTa azriT, ganmcxade-
belma yovelkvireul gazeTSi aSS-Si Sveicariis elCis konfidencialu-
ri moxsenebis gamoqveynebiT danaSauli Caidina. moxsenebaSi ganxiluli 
iyo pozicia, romelic Sveicariis mTavrobas unda daekavebina ebrael-
Ta msoflio kongressa da Sveicariis bankebs Soris molaparakebebSi, 
romlebic exeboda holokostis msxverplTaTvis kompensaciis gacemas 
Sveicariis bankebSi Setanili moukiTxavi aqtivebis safuZvelze.

109. aqedan gamomdinare, gansaxilveli sakiTxi aris konfidencia-
luri informaciis gavrceleba. am sferoSi sasamarTlos da komi-
sias ukve aqvT miRebuli ganCinebebi, Tumca im saqmeTa garemoebebi 
garkveulwilad gansxvavdeboda mocemuli saqmis garemoebebisagan 
(ix., gansakuTrebiT, Semdegi saqmeebi, romlebic qronologiuradaa 
CamoTvlili: ‘z’ Sveicariis winaaRmdeg, #10343/83, komisiis 1983 wlis 
6 oqtombris gadawyvetileba, DR 35, gv. 229-234; veberi Sveicariis 
winaaRmdeg, 1990 wlis 22 maisis gadawyvetileba, seria A #177; obser-
veri da gardiani gaerTianebuli samefos winaaRmdeg, 1991 wlis 26 
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noembris gadawyvetileba, seria A #216; oufen dor and dublin uwl 
vumen irlandiis winaaRmdeg, 1992 wlis 29 oqtombris gadawyvetile-
ba seria A #246‑A; hajianastasiu saberZneTis winaRmdeg, 1992 wlis 16 
dekembris gadawyvetileba, seria A #252; vereniging vikbladi nider-
landebis winaaRmdeg, 1995 wlis 9 Tebervlis gadawyvetileba, seria 
A #306‑A; saqme fresozi da ruare, cit. zemoT; saqme ediSens plon, 
cit. zemoT; turanCo da juli safrangeTi winaRmdeg, #53886/00, 2005 
wlis 24 noemberi; damani Sveicariis winaaRmdeg, #77551/01, 2006 wlis 
25 aprili; da lempoeli & s.a. e.d. gine revue belgiis winaaRmdeg, 
#64772/01, 2006 wlis 9 noemberi). 

110. sasamarTlo adasturebs, rom zemoaRniSnuli principebi mie-
sadageba warmodgenil saqmes. presis Tavisufleba miT ufro mniS-
vnelovania iseT garemoebebSi, rodesac saxelmwifos moqmedebebi 
da gadawyvetilebebi ar eqvemdebareba demokratiul an sasamarTlo 
kontrols maTi konfidencialuri an saidumlo bunebis gamo. konfi-
dencialuri an saidumlo dokumentis gamoqveynebisTvis Jurnalis-
tis msjavrdebam SesaZloa xeli SeuSalos masmediis muSakebs sazo-
gadoebisTvis misTvis saintereso sakiTxebis Sesaxeb informaciis 
miwodebaSi. amis Sedegad presam SeiZleba veRar Seasrulos Tavisi, 
rogorc “sazogadoebrivi makontroleblis”, gadamwyveti roli 
da aman uaryofiTad imoqmedos presis SesaZleblobebze zusti da 
saimedo informaciis miwodebis TvalsazrisiT (ix., mutatis mutandis, 
gudvini gaerTianebuli samefos winaaRmdeg, 1996 wlis 27 martis 
gadawyvetileba, moxsenebebi 1996-II, gv. 500, §39).

111. es ganakuTrebiT dadasturebulia evropis sabWos mier Semu-
Savebuli principiT, romlis safuZvelzedac dokumentebis gamoqve-
yneba aris wesi, xolo maTi dasaidumloeba _ gamonaklisi (ix. zemoT, 
punqti 41; da evropis sabWos saparlamento asambleis rezoluacia 
1551 (2000) samarTliani sasamarTlos Sesaxeb sisxlis samarTlis sa-
qmeebSi, romlebic exeba SpionaJs an saxelmwifo saidumlos gamJRa-
vnebas, ix. zemoT, punqti 40). analogiurad, adamianis uflebaTa inte-
ramerikuli komisia miiCnevs, rom informaciis gamJRavneba, romel-
sac flobs saxelmwifo, mniSvnelovan rols asrulebs demokratiul 
sazogadoebaSi, radgan igi samoqalaqo sazogadoebas saSualebas 
aZlevs gaakontrolos moqmedebebi mTavrobisa, romelsac man Tavisi 
iteresebis dacva miando (ix. zemoT, punqti 43, adamianis uflebaTa 
interamerikuli sasamarTlos mosazrebebi saqmeze klod reiesi da 
sxvebi Ciles winaaRmdeg, 2006 wlis 19 seqtemberi).

112. imis dasadgenad, rom sadavo RonisZieba warmodgenil saqmeSi, 
amasTanave, aucilebeli iyo, Seswavlili unda iqnes ramdenime sxva-
dasxva aspeqti: saqmesTan dakavSirebuli interesebis buneba (β), Si-
dasaxelmwifo sasamarTloebis mier mocemuli RonisZiebis ganxilva 
(γ), ganmcxadeblis qceva (δ) da iyo Tu ara dakisrebuli jarima pro-
porciuli (ε).
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b. saqmesTan dakavSirebuli interesebi

_ interesebis buneba

113. warmodgenili saqme sxva msgavsi saqmeebisagan imiT gansxvav-
deba, rom mocemuli dokumentis Sinaarsi mTlianad ucnobi iyo sa-
zogadoebisTvis (ix., kerZod, saqme fresozi da roire, cit. zemoT, 
§53; saqme obzerveri da gardiani, cit. zemoT, gv. 34, §69; veberis 
saqme, cit. zemoT, 22-e da momdevno gverdebi, §49; saqme vereniging 
vikbladi Bluf!, cit. zemoT, me-15 da momdevno gverdebi, 43-e da mom-
devno punqtebi; saqme oufen dor da Ddublin vel vumen, cit. zemoT, 
gv. 31, §76; da saqme ediSens plon, cit. zemoT, §53).

114. am konteqstSi sasamarTlo iziarebs Sveicariisa da safrange-
Tis mTavrobaTa mosazrebas, rom am saqmeSi Sidasaxelmwifo organoTa 
Sefasebis farglebi ar unda ganisazRvros dokumentis avtoris mier 
dakavebuli Tanamdebobis bunebisa da mniSvnelobis safuZvelze, anu 
maRali donis sajaro mosamsaxuris postis Sesabamisad, radgan elCi  
darwmunebuli iyo, rom misi moxsenebis Sinaarsi saidumlod darCeboda.

115. garda amisa, unda aRiniSnos, rom warmodgenil saqmeSi, sxva 
msgavsi saqmeebisagan gansxvavebiT, sazogadoebis interesi infor-
maciis miRebis mimarT unda Seudardes ara kerZo interess _ rad-
gan moxseneba elCis pirad cxovrebasTan ar aris dakavSirebuli _ 
aramed sazogadoebis sxva interess (ix, amis sawinaaRmdegod, saq-
me fresozi da roire, cit. zemoT, §53, romelic exeboda kompaniis 
mmarTveli direqtoris gacxadebul Semosavlebs da amitom dakavSi-
rebuli iyo fiskalur konfidencialobasTan). moukiTxavi aqtivebis 
problemis gadaWra, romelic sakmaod did TanxasTan iyo dakavSire-
buli, ara mxolod Sveicariis mTavrobisa da bankebis interesebSi 
Sedioda, aramed aseve meore msoflio omis Semdeg gadarCenilTa da 
maTi ojaxebisa da STamomavlebis interesebSi, radgan igi dakavSi-
rebuli iyo holokostis msxverplTaTvis kompensaciis gacemasTan. 
aqedan gamomdinare, sagulisxmo finansur interesebTan erTad sa-
kiTxs udidesi moraluri mniSvnelobac hqonda, radgan mis mimarT 
farTo saerTaSoriso sazogadoebrioba iCenda interess. 

116. Sesabamisad, am saqmeSi Sveicariis xelisuflebis mier ganxor-
cielebuli RonisZiebis aucileblobis sakiTxis Sefasebisas unda 
gvaxsovdes, rom sazogadoebrivi bunebis mqone iyo erTmaneTTan 
dapirispirebuli orive interesi: mkiTxvelTa interesi _ mieRo 
informacia aqtualur sakiTxze da xelisuflebis interesi _ pozi-
tiuri da damakmayofilebeli SedegiT daesrulebina diplomatiuri 
molaparakebebi.
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_ sazogadoebis interesi statiebis gamoqveynebis mimarT

117. sasamarTlos azriT, mocemuli publikaciis forma ganxilu-
li unda iqnes ara mxolod sontags-caitungSi gamoqveynebul sta-
tiebze miTiTebiT, aramed am sakiTxis masmediaSi gaSuqebis ufro 
farTo konteqstSi (ix., mutatis mutandis, saqme bladet tromso da 
stensaasi, cit. zemoT, §63). 

118. am TvalsazrisiT sasamarTlo iziarebs palatis Sexedule-
bas, rom Sveicariis elCis dokumentSi mocemuli informacia sazoga-
doebis interesebSi Sedioda (ix. palatis gadawyvetileba, punqti 49). 
statiebi gamoqveynda sazogadoebrivi debatebis konteqstSi. igi exe-
boda sakiTxs, romelsac farTod aSuqebda Sveicaris masmedia da mis 
garSemo SveicariaSi mkveTrad gansxvavebuli sazogadoebrivi azri 
iyo Camoyalibebul, kerZod, holokostis msxverplTa mier Sveica-
riis bankebSi Setanili moukiTxavi aqtivebis Sesaxeb. 1996 wlis bolos 
da 1997 wlis dasawyisSi sakmaod gamZafrda debatebi holokostis msx-
verplTa aqtivebisa da meore msoflio omSi Sveicariis rolis Sesaxeb 
da man saerTaSoriso mniSvneloba miiRo (ix., mutatis mutandis, bladet 
tromso da stensaasi, cit. zemoT, 63-e da 73-e punqtebi).

119. garda amisa, monas saqmeze (cit. zemoT) miRebuli gadawyveti-
leba naTlad miuTiTebs sajaro debatebis mniSvnelobaze da meore 
msoflio omSi Sveicariis rolis Sesaxeb sazogadoebaSi arsebul 
azrTa sxvadasxvaobaze (iqve, §59). sasamarTlo aRniSnavs, rom monas 
saqmeSi satelevizio dokumenturi masala, romelmac Sveicariis sa-
zogadoebaSi mwvave gancda da mZafri kritika gamoiwvia, eTerSi ga-
vida 1997 wlis 11 marts, anu warmodgenil saqmesTan dakavSirebuli 
statiebis gamoqveynebidan (1997 wlis 26 ianvars) or Tveze naklebi 
drois Semdeg. unda aRiniSnos, rom sasamarTlom federaluri sa-
samarTlos mier mayurebelTa saCivrebis dasaSvebad gamocxadeba 
konvenciis me-10 muxlis darRvevad miiCnia (iqve, §69).

120. mokled SeiZleba iTqvas, rom udavod arsebobda sazoga-
doebis interesi moukiTxavi aqtivebis mimarT, romlebmac Svei-
cariaSi mRelvare debatebi gamoiwvia, gansakuTrebiT im dros,  
rodesac ganmcxadebelma Tavisi statiebi gamoaqveyna.

121. sasamarTlos azriT, aseve mniSvnelovania Seswavlili iqnes, 
SeeZlo Tu ara mocemul statiebs xeli Seewyo am sakiTxis garSemo 
mimdinare sajaro debatebisTvis.

122. palatam, presis sabWos msgavsad, miiCnia, rom mocemuli 
dokumentis gamoqveynebiT, sxva aspeqtebTan erTad cnobili gaxda, 
rom sakiTxze momuSave pirebs jer kidev ar hqondaT Camoyalibebu-
li mkafio mosazrebebi Sveicariis pasuxismgeblobisa da im nabije-
bis Sesaxeb, romlebic mTavrobas unda gadaedga. palatam daadas-
tura, rom sazogadoebas hqonda kanonieri interesi informacia 
mieRo esoden mgrZnobiare sakiTxze momuSave Tanamdebobis pirTa 
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Sesaxeb, aseve maTi molaparakebebis stilisa da strategiis Sesaxeb 
(ix. palatis gadawyvetileba, punqti 49). aseTi informacia aris 
erT-erTi saSualeba, romliTac sazogadoebaSi politikuri lide-
rebis mimarT Sexeduleba da damokidebuleba yalibdeba (ix., mutatis 
mutandis, politikosebTan dakavSirebiT, ibrahim aqsoi TurqeTis wi-
naaRmdeg, ##28635/95, 30171/96 da 34535/97, §68, saboloo, 2000 wlis 10 
oqtomberi; da lingensi avstriis winaaRmdeg, 1986 wlis 8 ivlisis 
gadawyvetileba, seria A #103, gv. 26, §42).

123. didi palata iziarebs am Sexedulebas. elCma Tavis moxsene-
baSi gaaanaliza moukiTxav aqtivebTan dakavSirebuli situacia da 
problemis mosagvareblad ramdenime sasargeblo praqtikuli wi-
nadadeba Camoayaliba. vinaidan moxseneba mraval aspeqts moicavda, 
xolo ganmcxadebelma koncentrireba praqtikulad mxolod elCis 
pirovnebaze da mis individualur stilze moaxdina, ar SeiZleba miC-
neuli iqnes, rom mis statiebs araferi hqonda saerTo sajaro deba-
tebTan. sxva sityvebiT rom vTqvaT, ganmcxadebels SeeZlo, kanonie-
rebis garkveuli xarisxiT, edava, rom sazogadoebisTvis saintereso 
iyo gaego elCi iagmetis mier gamoyenebuli agresiuli enis Sesaxeb, 
vinaidan igi molaparakebebSi erT-erTi wamyvani figura iyo, riTac 
xels Seuwyobda moukiTxavi aqtivebis sakiTxze gamarTul debatebs.

124. sasamarTlos azriT, sadavo statiebs SeeZlo wvlili Seetana 
moukiTxavi aqtivebis Sesaxeb gamarTul sajaro debatebSi.

‑ interesebi, romelTa dacvasac Sidasaxelmwifo organoebi 
cdilobdnen

- konfidencialoba

125. mocemuli moxseneba dawera maRali rangis diplomat-
ma. am TvalsazrisiT palatam mkafiod daadastura diplomatiur  
saqmianobaSi gareSe Carevisagan dacvis interesis arseboba.

126. sasamarTlo eTanxmeba mTavrobas da procesSi CarTul mesame mxa-
reebs da aRniSnavs, rom diplomatiuri samsaxurebisTvis da saerTaSori-
so urTierTobebSi maTi Seuferxebeli saqmianobisTvis Zalze mniSvnelo-
vania, maT SesaZlebloba hqondeT, gacvalon saidumlo da konfidencia-
luri informacia (ix. agreTve, presis sabWos daskvnebis me-5 punqti, 24-e 
punqti zemoT). cxadia, rom informaciis gamJRavnebis mocemul sakiTxs 
ar miesadageba debulebebi arqivebisa da dokumentebis xelSeuxeblobis 
Sesaxeb, romlebic Camoyalibebulia venis konvenciaSi diplomatiur ur-
TierTobaTa Sesaxeb (24-e da Semdgomi muxlebi). mTavrobam miuTiTa am de-
bulebebze (ix. zemoT, punqti 79), romlebic SemuSavebulia akreditebu-
li saxelmwifos arqivebisa da dokumentebis mimRebi saxelmwifos an misi 
iurisdiqciis qveS myofi pirebisa Tu organizaciebis Carevisagan dacvis 
mizniT. miuxedavad amisa, am debulebebidan gamomdinare principebi naT-
lad uCvenebs konfidencialobis dacvis mniSvnelobas am sferoSi.
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127. sasamarTlo aseve garkveul mniSvnelobas aniWebs presis sa-
bWos mosazrebaze dafuZnebul mTavrobis arguments, romlis Ta-
naxmad, elCis mier dawerili “konfidencialuri” an “saidumlo” 
grifis mqone angariSis gamoqveynebam SeiZleba ara mxolod uaryo-
fiTad imoqmedos qveynis sagareo politikaze da misi paralizeba 
gamoiwvios, aramed aseve avtomaturad gamoiwvios maspinZeli qvey-
nis mier mocemuli Tanamdebobis piris gamocxadeba persona non grata-
d (ix. presis sabWos daskvnebis me-5 punqti, 24-e punqti zemoT). amis 
damadasturebelia statiebis gamoqveynebis Semdeg elCi iagmetis  
gadadgoma. 

128. amavdroulad sasamarTlos surs gaimeoros principi, romlis 
Sesabamisadac konvenciiT garantirebuli uflebebi aris ara Teo-
riuli an iluzoruli, aramed praqtikuli da efeqtiani (ix., magali-
Tad, artiko italiis winaaRmdeg, 1980 wlis 13 maisis gadawyvetile-
ba, seria A #37, gv. 16, §33). es principi aseve daculi unda iqnes ufle-
baSi Carevis Sefasebisas. Sesabamisad, imisaTvis, rom mowinaaRmdege 
mxaris mier wamoyenebuli argumentebi kanonierad gamoiyurebodes, 
isini agreTve praqtikuli da efeqtiani saxiT unda ganixilavdes 
me-10 muxlis me-2 punqtSi gansazRvrul safuZvlebs. gamoxatvis 
Tavisuflebis ganxorcielebis gamonaklisi SemTxvevebi sasamarT-
los detalur da guldasmiT ganxilvas unda daeqvemdebaros. sxva 
sityvebiT rom vTqvaT, miuxedavad imisa, rom diplomatiuri moxse-
nebebis dasaidumloeba principSi gamarTlebulia, ar SeiZleba misi 
dacva nebismier fasad. garda amisa, sasamarTlo, presis sabWos ms-
gavsad, miiCnevs, rom masmediis, rogorc kritikosisa da makontro-
leblis roli, sagareo politikasac moicavs (ix. presis sabWos das-
kvnebis me-5 punqti, 24-e punqti zemoT). Sesabamisad, miuRebelia sa-
gareo politikasTan dakavSirebuli yvela sajaro debatis aRkveTa 
diplomatiuri korespondenciis dacvaze miTiTebiT. 

129. Sesabamisad, ZiriTadi interesebis erTmaneTTan Sedarebisas, 
ufro meti mniSvneloba eniWeba mocemuli diplomatiuri moxsene-
bis Sinaarss da misi gamoqveynebis potenciur safrTxes, da ara mis  
bunebasa da formas.

- asaxva saqmis garemoebebSi

130. sasamarTlo aRniSnavs, rom mTavrobam warmatebiT ver uCve-
na, rom mocemulma statiebma Sveicariis mTavrobasa da Sveicariul 
bankebs realurad SeuSala xeli moukiTxavi aqtivebis problemis 
gadaWris gzis moZiebaSi, romelic misaRebi iqneboda mowinaaRmdege 
mxarisTvis. Tumca am saqmeSi es TavisTavad gadamwyveti faqtori ver 
iqneba. aq mniSvnelovania dadgindes, moxsenebis gamomJRavnebas da/
an sadavo statiebs SeeZlo Tu ara maTi gamoqveynebis dros “sagu-
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lisxmo ziani” mieyenebina qveynis interesebisTvis (ix., mutatis mutan-
dis, hajianastasius saqme, cit. zemoT, gv. 19, §45, sadac saqme exeboda 
samxedro interesebsa da erovnul usafrTxoebas maTi mkacri mniS-
vnelobiT).

131. axali ambebi “malfuWebadi saqonelia” da maTi gamoqveynebis 
Tundac xanmokle dagvianebiT SesaZloa yovelgvari Rirebuleba 
da interesi dakargos (ix., magaliTad, saqme obzerveri da gardia-
ni, cit. zemoT, gv. 30, §60; sandei Taimsi gaerTianebuli samefos wi-
naaRmdeg (#2), 1991 wlis 26 noembris gadawyvetileba, seria A #217, 29-e 
da momdevno gverdebi, §51; da asosieiSen ekini safrangeTis winaaRm-
deg, #39288/98, §56, ECHR 2001‑VIII). Sesabamisad, Jurnalists, princip-
Si, ver mosTxoven saerTo interesis sferoSi Semavali informaciis 
gamoqveynebis gadadebas, Tu amisTvis ar arsebobs damajerebeli 
safuZvlebi, romlebic dakavSirebulia sazogadoebriv interese-
bTan an sxvaTa uflebebis dacvasTan (ix., magaliTad, saqme ediSens 
plon, cit. zemoT, 53, Semdgomi miTiTebebiT). sasamarTlom unda gan-
sazRvros, aris Tu ara es aspeqti am saqmeSi.

132. amasTan dakavSirebiT sasamarTlos miaCnia, rom im droisaT-
vis elCis moxsenebidan mocemuli amonaridebis gamoqveynebas SeeZlo 
uaryofiTi gavlena moexdina molaparakebebis mSvidad warmarTvaze, 
romlebSic Sveicaria ori kuTxiT iyo CarTuli. aq erTmaneTisagan unda 
gaimijnos elCis komentarebis Sinaarsi da maTi warmodgenis forma.

133. pirveli, moxsenebis SinaarsTan dakavSirebiT unda aRiniSnos, 
rom sontags-caitungSi ganmcxadeblis statiebis gamoqveynebis dros 
Sveicariis mTavroba ukve mravali kviris ganmavlobaSi rTul mola-
parakebebs awarmoebda, romlebic miznad isaxavda moukiTxavi aqtive-
bis problemis gadaWras. sasamarTlo iziarebs Sveicariis sasamarT-
loebis Sexedulebas, rom elCis mier dawerili dokumentis Sinaarsi 
garkveuli mniSvnelobis iyo, radgan masSi mocemuli iyo delikatu-
ri situaciis Sefaseba, romelic Sveicarias 1997 wlis bolomde unda 
moegvarebina. dokumentSi Camoyalibebuli iyo ramdenime strategia, 
romlebic samuSao jgufis xelmZRvanels mosazrebaTa Camoyalibeba-
Si unda daxmareboda da amiT zemoqmedeba moexdina qveynis mier mouki-
Txavi aqtivebis sakiTxis mogvarebaze. rogorc presis sabWom sworad 
miuTiTa, am TvalsazrisiT sakmaod relevanturi iyo, ras fiqrobda 
elCi am sakiTxze da ras afuZnebda igi Tavis mosazrebebs (ix. presis 
sabWos daskvnebis me-6 punqti, 24-e punqti zemoT).

134. rac Seexeba moxsenebis formalur aspeqts, misi avtoris ena 
aris wminda msjelobis ena. miuxedavad imisa, rom amas SesaZloa meo-
rexarisxovani mniSvneloba hqondes, sasamarTlo miuTiTebs Tavis 
precedentul samarTalze, romlis Sesabamisad, zogjer SedarebiT 
umniSvnelo faqtorebic iwvevs seriozul Sedegebs da “sagulisxmo 
zians” ayenebs qveynis interesebs (ix., mutatis mutandis, hajanastasius 
saqme, cit. zemoT, gv. 19, §45).
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135. warmodgenil saqmeSi gamoyenebul leqsikons _ romelic, sxve-
bTan erTad, presis sabWomac agresiulad miiCnia _ namdvilad SeeZlo 
molaparakebaSi CarTul sxva mxareTa uaryofiTi reaqcia gamoewvia, ker-
Zod, ebraelTa msoflio kongresisa da misi amerikeli mokavSireebis. 
yovelive es xels SeuSlida molaparakebaTa warmatebiT dasrulebas, 
romlebic isedac rTulad iyo miCneuli da gansakuTrebiT delikatur 
sakiTxs ukavSirdeboda. magaliTisTvis sakmarisia aRiniSnos, rom elCma 
Sveicariis partniorebis Sesaxeb Tavis moxsenebaSi Tqva, rom “maTi ndo-
ba ar SeiZleba”, magram SesaZlebelia maTTan “garigebisTvis” brZola. da 
rac kidev ufro mniSvnelovania, igi maT “mowinaaRmdegeebs” uwodebda.

136. zemoaRniSnulis gaTvaliswinebiT sasamarTlos miaCnia, rom 
elCis moxsenebis Tundac nawilobriv gamJRavnebas SeeZlo ziani 
mieyenebina Tavisuflebis atmosferosTvis, romelc aucilebelia 
zogadad diplomatiuri urTierTobebisTvis, da uaryofiTi gavle-
na moexdina molaparakebebze, gansakuTrebiT _ Sveicariis mxaris-
Tvis. aqedan gamomdinare, imis gaTvaliswinebiT, rom gamoqveyneba 
daemTxva gansakuTrebiT delikatur movlenebs, am saqmeSi ganmcxa-
deblis statiebs SeeZlo sagulisxmo ziani mieyenebina mopasuxe 
saxelmwifos interesebisTvis.

(a) RonisZiebis ganxilva Sidasaxelmwifo sasamarTloTa mier

137. sasamarTlos movaleobaSi ar Sedis konvenciis monawile 
saxelmwifoTa erovnuli interesebis gansazRvra. es sfero tradi-
ciulad saxelmwifos suverenitetis Sida RerZis komponentia. Tum-
ca me-10 muxliT gansazRvrul uflebaTa ganxorcielebaSi Carevis 
SemTxvevis Seswavlisas gaTvaliswinebuli unda iqnes samarTalwar-
moebis obieqturoba (ix. mutatis mutandis, saqme stili da morisi, cit. 
zemoT, §95). aqedan gamomdinare, sasamarTlom unda gansazRvros, 
Seesabameba Tu ara sisxlis samarTlis kodeqsis 293-e muxlSi moce-
muli saidumloebis wminda formaluri cneba konvenciis moTxovne-
bs. sxvagvarad rom vTqvaT, warmodgenil saqmeSi man unda Seiswavlos, 
es wminda formaluri cneba sasamarTloebisaTvis iyo Tu ara saval-
debulo iseTi xarisxiT, rom isini, mocemuli interesebis dapiris-
pirebisas, ver gaiTvaliswinebdnen saidumlo dokumentis arsebiT 
Sinaarss; misi gauTvaliswinebloba xels SeuSlida sasamarTloebs 
ganexilaT, iyo Tu ara gamarTlebuli konvenciis me-10 muxliT da-
cul uflebebSi Careva. 

138. gauqmebis safuZvlebis Sesaxeb ganmcxadeblis sarCelze 
2000 wlis 5 dekembers miRebul gadawyvetilebaSi federalurma sa-
samarTlom kvlav daadastura saidumloebis formaluri ganmar-
teba. imavdroulad, es gadawyvetileba naTels xdis, rom 1997 wels 
sisxlis samarTlis kodeqsis 293-e muxlisTvis me-3 punqtis damate-
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bis Semdeg sisxlis samarTlis procesSi sasamarTlom winaswar unda 
gansazRvros aris Tu ara “dasaidumloeba” gamarTlebuli gamJRa-
vnebuli dokumentis miznisa da Sinaarsis fonze; mocemul saqmeSi 
kantonis xelisuflebam es moTxovna daakmayofila (ix, kerZod, fe-
deraluri sasamarTlos gadawyvetilebis me-8 punqti; zemoT, pun-
qti 33). am TvalsazrisiT, federalurma sasamarTlom mkafiod ga-
nacxada, rom sisxlis samarTlis kodeqsis 293-e muxli sasamarTlos 
saSualebas aZlevda, aewona ZiriTadi interesebi, maSinac ki, Tu isi-
ni samarTaldarRvevis elementebTan dakavSirebuli ar iyo, agreTve 
dasaSvebad mieCnia kanonieri interesebis dacvaze dafuZnebuli Se-
saZlo aranormatiuli gamarTleba. Tumca mocemul saqmeSi federa-
lurma sasamarTlom daadgina, rom ar arsebobda raime aseTi gamarT-
leba, romlis safuZvelzedacc ar moiTxoveboda pasuxis gacema Se-
mdeg kiTxvaze _ iyo Tu ara ufro maRali strategiuli dokumentis 
konfidencialobis dacvis interesi, vidre sazogadoebis interesi 
gazeTSi gamoqveynebuli amonaridebis mimarT. miuxedavad amisa, man 
miiCnia, rom kantonis xelisuflebis mier gakeTebuli arsebiTi das-
kvnebi am TvalsazrisiT iyo logikuri da kargad dasabuTebuli (ix., 
kerZod, federaluri sasamarTlos gadawyvetilebis me-9 punqti, 
punqti 33 zemoT). 

139. da bolos, imis gaTvaliswinebiT, rom federalurma sasamarT-
lom Seamowma elCis moxsenebis “dasaidumloebis” safuZvlebi da awo-
na saqmesTan dakavSirebuli mTavari interesebi, ar SeiZleba iTqvas, 
rom saidumloebis formalurma cnebam, romelsac efuZneba sisxlis 
samarTlis kodeqsis 293-e muxli, federalur sasamarTlos, rogorc 
bolo instanciis sasamarTlo organos, xeli SeuSala ganesazRvra, 
Seesabameboda Tu ara am saqmeSi mocemuli Careva me-10 muxls. 

(b) ganmcxadeblis qceva

140. warmodgenil saqmeSi JurnalistTa eTikasTan dakavSirebiT 
unda gamoiyos ori aspeqti _ gza, romliTac ganmcxadebelma moce-
muli moxseneba moipova da sadavo statiebis forma. 

– gza, romliTac ganmcxadebelma moxseneba moipova

141. sasamarTlos miaCnia, rom gza, romliTac piri konfidencia-
lur an saidumlo informacias moipovebs, SesaZloa relevanturi 
iyos interesebis dabalansebisTvis me-10 muxlis me-2 punqtis kon-
teqstSi. am TvalsazrisiT, ganmcxadebelma aRniSna, rom Sveicariis 
xelisuflebam sisxlis samarTlis saqme aRZra da msjavri dasdo 
araswor pirs, radgan misTvis aravis wauyenebia braldeba, rom moce-
muli dokumenti man motyuebis an daSinebis gziT moipova (ix., mutatis 
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mutandis, damanis saqme, cit. zemoT, §55, saboloo), xolo informaciis 
gaJonvaze pasuxismgebeli pirebi arc daudgeniaT da arc dausjiaT.

142. unda aRiniSnos, rom ganmcxadebeli savaraudod ar iyo pirovne-
ba pasuxismgebeli dokumentis gaJonvaze. yovel SemTxvevaSi amis Tao-
baze Sveicariis xelisuflebas aranairi Semdgomi zomebi ar miuRia.

143. garda amisa, upirveles yovlisa, saxelmwifoa valdebuli, 
imgvarad moawyos Tavisi samsaxurebi da gawvrTnas TanamSromle-
bi, rom uzrunvelyofili iqnes konfidencialuri an saidumlo in-
formaciis gamJRavnebisagan dacva (ix. damanis saqme, cit. zemoT, 
§55). am TvalsazrisiT xelisuflebas SeeZlo gamoZieba daewyo, raTa 
sisxlis samarTlis pasuxisgebaSi mieca informaciis gaJonvisTvis 
pasuxismgebeli pirebi (ix., mutatis mutandis, kraqsi italiis winaaRmdeg 
(#2), #25337/94, §75, 2003 wlis 17 ivlisi).

144. Tumca is, rom ganmcxadebeli am TvalsazrisiT ukanonod ar 
moqmedebda, mTavari ganmsazRvreli faqtori ar aris imis Sesafase-
blad, Tu ramdenad Seasrula man Tavisi movaleoba da pasuxismgeb-
loba. nebismier SemTxvevaSi, igi, rogorc Jurnalisti, ver iqneboda 
gulaxdili, Tu ganacxadebda, rom misTvis ucnobi iyo, rom mocemu-
li dokumentis gamJRavneba iyo dasjadi qmedeba sisxlis samarTlis 
kodeqsis 293-e muxlis safuZvelze (ix., mutatis mutandis, saqme fresozi 
da roire, cit. zemoT, §52). 

- statiebis forma

145. warmodgenil saqmeSi didi mniSvneloba eniWeba, Seesabame-
boda Tu ara ganmcxadeblis mier gamoqveynebuli statiebis forma 
Jurnalisturi eTikis moTxovnebs. am TvalsazrisiT gansakuTrebiT 
sagulisxmoa presis sabWos daskvna, romelic specializirebuli da 
damoukidebeli organoa.

146. sasamarTlo Tavidanve imeorebs, rom me-10 muxli icavs ara 
mxolod gamoxatuli Sexedulebebisa da informaciis arss, aramed 
agreTve formas, romlis meSveobiTac maT gadmoscemen. Sesabamisad, 
arc am sasamarTlos da arc erovnul sasamarTloebs ar SeuZliaT 
am sakiTxze TavianTi SexedulebebiT Caanacvlon presis Sexedule-
bebi JurnalistTa mier informaciis miwodebis formebTan dakav-
SirebiT (ix., magaliTad, iersildis saqme, cit. zemoT, gv. 23, §31; da 
de haeri da giselsi belgiis winaaRmdeg, 1997 wlis 24 Tebervlis
gadawyvetileba, moxsenebebi 1997-I, gv. 236, §48). 

147. Tumca sasamarTlo, presis sabWos msgavsad, statiebis gamo-
qveynebis formasTan dakavSirebiT ramdenime xarvezze miuTiTebs. 
pirveli, statiebis Sinaarsi iyo aSkarad gamartivebuli da Semokle-
buli. sasamarTlom ukve aRniSna, rom ganmcxadebeli Tavis statiebSi 
orientirebuli iyo elCis pirovnebaze (ix. zemoT, punqtebi 122-124); 
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Tumca igi uyuradRebod ver datovebs im faqts, rom statiebSi mo-
cemuli moxsenebidan calkeuli amonaridebi iyo citirebuli, kon-
teqstidan mowyvetiT, da rom isini fokusirebuli iyo elCis mier 
Camoyalibebul mxolod erT strategiaze, kerZod, “garigebaze”. 

sontags-caitungSi SesaZlebeli iyo statiebTan erTad moxsene-
bis sruli teqstis gamoqveyneba, rogorc es momdevno dRes gaakeTa 
tages-anceigerma da nuvo quotidienma, riTac mkiTxvels sakuTari 
azris Camoyalibebis saSualebas miscemda (ix., mutatis mutandis, lopes 
gomesi da sila portugaliis winaaRmdeg, #37698/97, §35, ECHR 2000‑X). 
sasamarTlosTvis damajereblad ar JRers sontags-caitungis argu-
menti imis Sesaxeb, rom 1997 wlis 25 ianvars praqtikulad SeuZlebe-
li iyo gazeTisTvis erTi gverdis damateba, xolo internetSi sru-
li teqstis gamoqveynebas teqnikurma mizezebma SeuSala xeli. 

148. meore, ganmcxadeblis mier gamoyenebuli leqsikoni 
garkveulwilad miuTiTebs, rom elCis komentarebi antisemituri iyo. 
sayovelTaod cnobilia, rom presis Tavisufleba moicavs garkveuli 
xarisxiT gazviadebas an TviT provokacias (ix., magaliTad, prageri da 
oberSCliki avstriis winaaRmdeg, 1995 wlis 26 aprilis gadawyveti-
leba, seria A #313, gv. 19, §38). faqtad rCeba, rom ganmcxadebelma gama-
Rizianebeli formiT daiwyo xmebis gavrceleba, romlebic pirdapir 
iyo dakavSirebuli moukiTxavi aqtivebis sakiTxis fesvebTan, kerZod, 
meore msoflio omis dros ebraelTa mimarT Cadenil sisastikesTan. 
sasamarTlo imeorebs, rom aseTi bunebis gancxadebebTan da/an in-
sinuaciebTan mtkice midgomaa saWiro (ix., mutatis mutandis, lehide da 
isorni safrangeTis winaaRmdeg, 1998 wlis 23 seqtembris gadawyve-
tileba, moxsenebebi 1998-VII, gv. 2886, §53; da garodi safrangeTis wi-
naaRmdeg (dec.), #65831/01, ECHR 2003‑IX). garda amisa, aRniSnulma xmebma, 
savaraudod, xeli Seuwyo elCis gadadgomas.

149. mesame, statiaTa redaqtirebis saxe namdvilad ar Seesabameba 
iseT mniSvnelovan da seriozul sakiTxs, rogoric moukiTxavi fon-
debia. TvalSisacemia saTauris sensaciuri stili da, gansakuTrebiT, 
qvesaTaurebi (“elCi iagmeti Seuracxyofs ebralebs _ saidumlo 
dokumenti: Cveni mowinaaRmdegebis ndoba ar SeiZleba” da “elCi saaba-
zano xalaTSi da fexze wriapiT _ Sveicariis elCis, karlo iagmetis 
diplomatiuri Secdoma”; saTaurebi germanul enaze ix. zemoT, me-18 
da me-19 punqtebi). sasamarTlos azriT, mniSvneloba ara aqvs saTaure-
bi ganmcxadebelma SearCia Tu gazeTis redaqtorma. suraTi, romelic 
sontags-caitungis me-7 gverdzea gamoqveynebuli meore statiasTan 
erTad, sadac elCi saabazano xalaTSia (ix. zemoT, punqti 19), rogorc 
Cans ganmcxadeblis statiaTa trivialobas adasturebs, rac aSkarad 
ewinaaRmdegeba sakiTxis seriozulobas. garda amisa, zemoaRniSnuli 
saTaurebi, qvesaTaurebi da suraTi aSkarad ar iyo dakavSirebuli sa-
ganTan, magram maT SeeZlo mkiTxvelisTvis Seeqmna STabeWdileba, rom 
diplomatiur samaxurs Seuferebeli piri marTavda.
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150. meoTxe, ganmcxadeblis mier dawerili statiebi aseve arazus-
ti iyo da SeeZlo araswori mimarTuleba mieca mkiTxvelisTvis, rad-
gan movlenaTa dro sakmarisi sicxadiT ar iyo miTiTebuli. kerZod, 
maT Seqmnes STabeWdileba, rom dokumenti daiwera 1997 wlis 25 ian-
vars, maSin, roca sinamdvileSi igi dawerili iyo oTxi kviriT adre, 
1996 wlis 19 dekembers (ix. agreTve kritika presis sabWos daskvnebis 
me-7 punqtSi; zemoT, punqti 24).

151. zemoaRniSnuli msjelobis da im faqtis gaTvaliswinebiT, rom 
erT-erTi statia didtiraJiani Sveicariuli sakvirao gazeTis pirvel 
gverdze daibeWda, sasamarTlo iziarebs mTavrobisa da presis sabWos 
mosazrebas, rom ganmcxadeblis mTavari mizani iyo ara sazogadoebis 
informireba saerTo interesis mqone sakiTxze, aramed elCi iagmetis 
moxsenebis garSemo usargeblo skandalis Seqmna. aqedan gamomdinare, ad-
vili gasagebia, Tu ratom gaakritika gazeTi naTlad da mtkiced presis 
sabWom Tavis daskvnebSi statiebis formis gamo, sadac aRniSna, rom man 
daarRvia “deklaracia JurnalistTa uflebebisa da pasuxismgeblobe-
bis Sesaxeb” (ix. presis sabWos daskvnebis me-7 punqti; zemoT, punqti 24).

152. Sesabamisad, sasamarTlo miiCnevs, rom aRniSnuli statiebis 
damaxinjebulma da Sekvecilma formam, romelsac SeeZlo SecdomaSi 
Seeyvana mkiTxveli elCis pirovnebisa da unaris Sefasebisas, mniS-
vnelovnad daaknina maTi wvlili konvenciis me-10 muxliT daculi 
sajaro debatebis xelSewyobis TvalsazrisiT. 

(g) iyo Tu ara dakisrebuli jarima proporciuli

153. sasamarTlo imeorebs, rom Sefardebuli sasjelis buneba da 
simkacre Semdgomi faqtorebia, romlebic gaTvaliswinebuli unda 
iqnes Carevis propociulobis Sefasebisas (ix., magaliTad, sureki 
TurqeTis winaaRmdeg (#1) [GC], #26682/95, 64, meore qvepunqti, ECHR 
1999‑IV, da Covi da sxvebi safrangeTis winaaRmdeg, #64915/01, §78, 
ECHR 2004‑VI).

154. garda amisa, sasamarTlo unda darwmundes, rom sasjels ar 
aqvs cenzuris forma, romelic presas kritikis gamoxatvaSi SeuS-
lis xels. aseTma sanqciam, sazogadoebrivi interesis mqone sakiTx-
ze debatebis konteqstSi, SeiZleba daaSinos Jurnalistebi da maT 
sakuTari wvlili aRar Seitanon sazogadoebis cxovrebaze zegavle-
nis momxdeni sakiTxebis ganxilvaSi. amave konteqstSi unda iTqvas, 
rom mas SeuZlia xeli SeuSalos presas, ganaxorcielos Tavisi, ro-
gorc informaciis mimwodeblisa da sazogadoebrivi makontrole-
blis, funqcia (ix., mutatis mutandis, barToldi germaniis winaRmdeg, 
1985 wlis 25 martis gadawyvetileba, seria A #90, gv. 26, §58; lingensis 
saqme, cit. zemoT, gv. 27, §44; da monas saqme, cit. zemoT, §70). amas-
Tan dakavSirebiT piris msjavrdeba zog SemTxvevaSi SesaZloa ufro 
mniSvnelovani iyos, vidre Sefardebuli sasjelis msubuqi buneba 



383

stoli Sveicariis winaaRmdeg

(ix., magaliTad, iersildis saqme, cit. zemoT, gv. 25, § 35, pirveli 
qvepunqti, saqme lopes gomes da silva, cit. zemoT, § 36; da damanis 
saqme, cit. zemoT, § 57).

155. meore mxriv, rogorc Cans, evropis sabWos wevr saxelmwi-
foebs Soris arsebobs konsensusi sisxlissamarTlebrivi sanqciebis 
gamoyenebis saWiroebaze konfidencialuri informaciis garkveuli 
saxeebis gamJRavnebisagan dacvis mizniT (ix. zemoT, punqti 44).

156. warmodgenil saqmeSi unda aRiniSnos, rom ganmcxadeblisTvis 
Sefardebul sasjels naklebad SeeZlo xeli SeeSala misTvis saku-
Tari mosazrebebis gamoxatvaSi (ix. sawinaaRmdego TvalsazrisiT, 
obzerveri da gardiani, cit. zemoT, gv. 30, §60).

157. garda amisa, jarimis odenoba (800 Sveicariuli franki, dRe-
vandeli kursiT daaxloebiT 476 evro) SedarebiT mcire iyo. amasTa-
nave, igi ganmcxadebels Seufardes “mcire danaSaulisTvis” sisxlis 
samarTlis kodeqsis 101-e muxlis safuZvelze, romelic im dros iyo 
ZalaSi, da igi iyo Sveicariis sisxlis samarTlis kodeqsiT gaTva-
liswinebuli yvelaze dabali kategoriis dasjadi danaSauli. ufro 
mkacri sanqciebi, romlebSic sapatimro RonisZiebebic Sedis, gaTva-
liswinebulia rogorc sisxlis samarTlis kodeqsis 293-e muxliT, ise 
evropis sabWos sxva wevri saxelmwifoebis kanonebiT (ix. b-ni kristos 
purguridesis SedarebiTi kvlevis 59-e punqti; 44-e punqti zemoT).

158. ciurixis raionulma sasamarTlom 1999 wlis 22 ianvris ga-
dawyvetilebiT dasaSvebad miiCnia Semamsubuqebeli garemoebebi. man 
aRniSna, rom konfidencialuri dokumentis gamJRavnebas ziani ar 
miuyenebia qveynis ZlierebisTvis.

159. marTalia, rom raime nabiji ar gadadgmula im JurnalistTa 
mimarT sisxlissamarTlebrivi devnis dasawyebad, romlebmac 
ganmcxadeblis statiebis gamoqveynebis momdevno dRes moxsene-
ba nawilobriv an mTlianad gamoaqveynes da, aqedan gamomdinare, 
konfidencialurad miCneuli ufro meti informacia gaamJRavnes. 
Tumca TavisTavad es faqti ganmcxadeblisTvis Sefardebul san-
qcias diskriminaciulad an araproporciulad ver warmoaCens. 
pirveli, ganmcxadebelma pirvelma gaamJRavna mocemuli informa-
cia. meore, diskreciuli devnis ufleba saxelmwifoebs manevri-
rebis saSualebas utovebs, rodesac dgeba sakiTxi, daiwyon Tu ara 
sisxlissamarTlebrivi devna piris mimarT, romelic samarTalda-
mrRvevadaa miCneuli. iseT SemTxvevaSi, rogoric am saqmeSia, maT 
ufleba aqvT gaiTvaliswinon, magaliTad, profesiuli eTikis sa-
kiTxi.

160. da bolos, jarimis SesaZlo damaSinebeli efeqtis Tvalsazri-
siT sasamarTlo miiCnevs, rom, miuxedavad imisa, rom es saSiSroeba 
nebismieri sisxlis samarTlis sasjelisTvisaa damaxasiaTebeli, am 
saqmeSi gaTvaliswinebuli unda iqnes jarimis SedarebiT mokrZale-
buli sidide.
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161. zemoaRniSnuli faqtorebis gaTvaliswinebiT sasamarTlo ar 
miiCnevs, rom warmodgenil saqmeSi dakisrebuli jarima dasaxuli 
miznis araproporciuli iyo.

iii. daskvna

162. zemoaRniSnulis gaTvaliswinebiT sasamarTlo miiCnevs, rom 
warmodgenil saqmeSi, yvela relevanturi mtkicebulebis fonze 
ZiriTadi interesebis erTmaneTTan dapirispirebisas, Sidasaxel-
mwifo organoebs Sefasebis farglebi ar daurRveviaT. Sesabamisad, 
SeiZleba iTqvas, rom ganmcxadeblis msjavrdeba dasaxuli kanonie-
ri miznis proporciuli iyo. aqedan gamomdinareobs, rom konvenciis  
me-10 muxli ar darRveula. 

aRniSnulis safuZvelze sasamarTlo

adgens Tormeti xmiT xuTis winaaRmdeg, rom ar darRveula  
konvenciis me-10 muxli.

Sesrulebulia inglisur enaze da gacxadebulia sajaro sxdomaze 
adamianis uflebaTa SenobaSi, strasburgSi, 2007 wlis 10 dekembers.

vinsent bergeri    Jan-pol kosta
iuriskonsulti    Tavmjdomare

konvenciis 45-e muxlis me-2 punqtisa da sasamarTlos reglamen-
tis 74-e wesis me-2 punqtis Sesabamisad, am gadawyvetilebas Tan erT-
vis Semdeg mosamarTleTa mosazrebebi:

(a) q-ni ziemeles Tanmxvedri azri;
(b) b-ni zagrebelskis, b-ni lorenzenis, q-ni fura sandstromis, 

q-ni iageris da b-ni popoviCis erToblivi gansxvavebuli azri.

inicialebi:

j.- p.k.
v.b.
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mosamarTle ziemeles Tanmxvedri azri

 
umravlesobasTan erTad me xma miveci daskvnas, rom am saqmesTan 

dakavSirbul garemobebSi me-10 muxli ar darRveula. Tumca me ar vi-
ziareb am sakiTxze umravlesobis mier SemuSavebul dasabuTebas. ga-
dawyvetilebis 125-e punqtidan moyolebuli sasamarTlo detalurad 
ixilavs interesebs, romelTa dacvasac Sidasaxelmwifo organoebi 
cdilobdnen. pirveli interesia diplomatiuri samsaxurebis Sida 
informaciis konfidencialobis dacva, ramac saerTaSoriso urTier-
TobaTa uproblemo funqcionireba unda uzrunvelyos. sasamarTlo 
iyenebs SesaZleblobas Camoaylibos mniSvnelovani principi me-10 
muxlis rolis Sesaxeb, romelsac igi asrulebs monawile saxelmwi-
foebis saerTaSoriso urTierTobebSi da sagareo politikasTan daka-
vSirebuli gadawyvetilebebis miRebaSi, kerZod, rom, “miuRebelia sa-
gareo politikasTan dakavSirebuli yvela sajaro debatis aRkveTa 
diplomatiuri korespondenciis dacvaze miTiTebiT” (ix. zemoT, pun-
qti 128). magaliTad, bolo wlebSi sagareo politikis sferoSi miRe-
buli ramdenime sayovelTaod cnobili gadawyvetileba, romlebmac 
rTuli saerTaSoriso movlenebi da ganviTareba gamoiwvia, naTlad 
miuTiTebs debatebisa da gamWvirvalebis mniSvnelobaze am sferoSi.

Sesabamisad, sasamaრTlos umravlesobis azriT, elCi iagme-
tis da misi konfidencialuri moxsenebis Sesaxeb gamoqveynebul-
ma statiebma zegavlena moaxdina Sveicarias, ebraelTa msoflio 
kongressa da sxva dainteresebul mxareebs Soris molaparakebe-
bze, romlebzedac ganixilavdnen holokostis msxverplTa mier 
Sveicariis bankebSi Setanili moukiTxavi angariSebis kompen-
saciis sakiTxs (ix. punqtebi 130-136). sasamarTlos umravlesoba, 
upirveles yovlisa, aRniSnavs, rom mTavrobas ar daudasturebia, 
rom gamoqveynebulma statiebma realurad SeuSala xeli Sveica-
riasa da mocemul bankebs problemis gadaWris gzis moZiebaSi (ix. 
punqti 130). miuxedavad amisa, umravlesobam gadawyvita Seafasos, 
SeeZlo Tu ara statiebs, maTi gamoqveynebis dros, ziani mieyene-
bina saxelmwifo interesebisTvis. man daaskvna, rom “elCis moxse-
nebis Tundac nawilobriv gamJRavnebas SeeZlo ziani mieyenebina 
Tavisuflebis atmosferosTvis, romelic aucilebelia zogadad 
diplomatiuri urTierTobebisTvis, da uaryofiTi gavlena moex-
dina molaparakebebze, gansakuTrebiT _ Sveicariis mxarisTvis. 
aqedan gamomdinare, imis gaTvaliswinebiT, rom gamoqveyneba dae-
mTxva gansakuTrebiT delikatur movlenebs, am saqmeSi ganmcxa-
deblis statiebs SeeZlo sagulisxmo ziani mieyenebina mopasuxe 
saxelmwifos interesebisTvis” (ix. punqti 136).

me ar veTanxmebi, rom adamianis uflebaTa sasamarTlom am mola-
parakebebSi calke unda gamoyos mopasuxe mxaris interesebi. upir-
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veles yovlisa, molaparakebebSi mravali mxare iyo CarTuli. es mo-
laparakebebi ukavSirdeboda saerTo interesis mqone ganakuTrebiT 
rTul da delikatur sakiTxs, romelic Sveicariis sazogadoebis 
farglebs scdeboda. gadawyvetilebaSi yvelgan xazgasmiT aRniSnu-
lia, rom “1996 wlis bolos da 1997 wlis dasawyisSi sakmaod gamZafr-
da debatebi holokostis msxverplTa aqtivebisa da meore msoflio 
omSi Sveicariis rolis Sesaxeb da maT saerTaSoriso mniSvnelo-
ba SeiZines” (ix. punqti 118). ra Tqma unda, am konteqstSi warmoiS-
va diskusia saxelmwifos pasuxismgeblobis Sesaxeb saerTaSoriso  
samarTlis safuZvelze.

amis nacvlad sasamarTlos unda ganexila, SeiZleboda Tu ara, im 
dros moxsenebis nawilobriv gamoqveynebas xeli Seewyo xangrZlivi 
da saerTaSoriso mniSvnelobis problemis gadawyvetisTvis, an piri-
qiT, xom ar miayenebda es zians yvela mxares da sakiTxs kidev ufro 
xom ar gaarTulebda. 

gansaxilveli sakiTxi uCvenebs, rom dRevandel globalizebul 
samyaroSi erovnuli auditoria SeiZleba ar iyos sazogadoebri-
vi interesis erTaderTi matarebeli, romelsac masmedia da sxvebi 
unda emsaxurebodnen. 
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mosamarTle zagrebelskis gansxvavebuli azri, 
romelsac mxari dauWires mosamarTleebma _  
iudges lorenzenma, fura-sandstromma, iaegerma da 
popoviCma

(Targmani)

vwuxvar, rom ver daveTanxmebi am saqmeSi umravlesobis mier 
miRebul dasabuTebasa da daskvnebs.

vidre 147-e punqtamde mividodes, mkiTxveli advilad daijerebs, 
rom sasamarTlo cdilobs daadginos konvenciis me-10 muxlis darR-
veva. mxolod am punqtis Semdeg avlens umravlesoba ganmcxadeblis 
mier gamoqveynebuli statiebis negatiurad Sefasebis WeSmarit 
mizezs. me es meCveneba saxifaTod da dausabuTebel gadaxvevad sa-
samarTlos kargad dafuZnebuli precedentuli samarTlidan, ro-
melic demokratiul sazogadoebaSi gamoxatvis Tavisuflebis bune-
basa da sasicocxlo mniSvnelobas exeba.

Cems mosazrebas me vafuZneb Semdegs. 54-dan 62-e punqtamde sa-
samarTlo sakmaod sworad gamoricxavs SesaZleblobas, rom am sa-
qmeSi konvenciis me-10 muxlis safuZvelze ganmcxadeblis gamoxat-
vis Tavisuflebis ganxorcielebaSi Carevis gamarTleba SeiZleba 
raime sxva mizniT, garda konfidencialuri informaciis gamJRa-
vnebis Tavidan acilebisa. mTavrobis mier miTiTebuli sxva miznebi, 
kerZod, erovnuli uSiSroebis, sazogadoebrivi wesrigis da sxvaTa 
reputaciisa da uflebebis dacva, sasamarTlos saqmesTan mimar-
TebiT ararelevanturad miaCnia. aqedan gamomdinare, erTaderT  
gamarTlebad rCeba saidumlo informaciis dacva. 

amasTan dakavSirebiT unda aRiniSnos, rom konfidencialuri in-
formaciis dacva, me-10 muxlis me-2 punqtiT gansazRvruli sxva miz-
nebisagan gansxvavebiT, funqciuri bunebis mqonea. Tu xdeba ignori-
reba informaciisa, romelic individualuri piris saidumloebis 
sferos miekuTvneba, es TavisTavad mniSvnelobis mqone ar aris (de-
mokratiuli sazogadoebisTvis me sawinaaRmdego ufro mimaCnia WeS-
maritebad, sul mcire, sajaro pirTan dakavSirebuli informaciis 
TvalsazrisiT). piriqiT, mas mxolod imitom iTvaliswineben, rom igi 
emsaxureba im RirebulebaTa da interesTa dacvas, romlebic dacvas 
imsaxurebs gamoxatvis Tavisuflebis xarjze. aqedan gamomdinare, me 
mimaCnia, rom _ me-10 muxlis miznebisTvis _ dokumentis an infor-
maciis “dasaidumloebis” kanoniereba ar SeiZleba Sefasdes an aseTi 
klasificirebis Rirebuleba ar SeiZleba “aiwonos” gamoxatvis Tavi-
suflebis fundamenturi uflebis mimarT, Tu ar moxdeba im dacvis 
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fuZemdebluri Rirebulebis an interesis identificireba an “awon-
va”, romlis gamoc informacia aucileblad saidumlod unda iqnes 
Senaxuli. 

magram umravlesoba _ mas Semdeg rac ganacxada, rom “miuxedavad 
imisa, rom diplomatiuri moxsenebebis dasaidumloeba, principSi, ga-
marTlebulia, ar SeiZleba misi dacva nebismier fasad” (ix. punqti 128) 
da rom “mTavrobam warmatebiT ver uCvena, rom mocemulma statieb-
ma Sveicariis mTavrobasa da Sveicariul bankebs realurad SeuSala 
xeli moukiTxavi aqtivebis problemis gadaWris gzis moZiebaSi, ro-
melic misaRebi iqneboda mowinaaRmdege mxarisTvis” (ix. punqti 130) 
_ cxadia, rom mxedvelobaSi iRebs dokumentis “konfidencialobas”, 
romlis gamoqveynebam aSkara ziani miayena “Tavisuflebis atmosfe-
ros, romelic aucilebelia zogadad diplomatiuri urTierTobe-
bisTvis” (ix. punqti 136). imave punqtSi aRniSnulia, rom publikacias 
SeeZlo “uaryofiTi gavlena moexdina molaparakebebze, gansakuTre-
biT Sveicariis mxarisTvis” da “imis gaTvaliswinebiT, rom gamoqvey-
neba daemTxva gansakuTrebiT delikatur movlenebs, am saqmeSi gan-
mcxadeblis statiebs SeeZlo sagulisxmo ziani mieyenebina mopasuxe 
saxelmwifos interesebisTvis” _ saidanac gamomdinareobs, rom es 
aris ubralod hipoTeturi mosazreba da ara petitio principii. sabolood 
es dasabuTeba fuWs xdis princips, romlis Tanaxmad, gamoxatvis 
uflebaSi nebismieri Careva saTanadod unda iqnes dasabuTebuli.

Tumca, maSinac ki, Tu vinme umravlesobis dasabuTebas miemxroba, 
CemTvis cxadia, rom nebismieri miyenebuli ziani Zalze umniSvneloa, 
rodesac mas davupirispirebT yvelafers, rac sasamarTlos naTqva-
mi aqvs Tavis mraval gadawyvetilebaSi gamoxatvis Tavisuflebis 
mniSvnelobis Sesaxeb, gansakuTrebiT, roca saqme exeba saxelmwifo 
organoebis qmedebaTa gamomzeurebas da kritikas, aseve im pirebisa, 
romelTa SuamavlobiTac isini moqmedeben. am TvalsazrisiT mniS-
vnelovania aRiniSnos, rom sakiTxis arsi iyo ramdenime pasaJis ga-
moqveyneba vaSingtonSi Sveicariis elCis werilidan, romelic man 
ocze met pirs da samsaxurs gaugzavna; garda amisa, samarTalwarmoe-
ba ar dawyebula sxva gazeTebis mimarT, romlebmac dokumenti sru-
lad gamoaqveynes (da amis Sesaxeb usaTuod icodnen). ganmcxadeblis 
gakritikeba mis mier dokumentis mxolod ramdenime nawyvetis gamo-
qveynebisTvis, romlebic konkretulad dakavSirebulia elCis mier 
sakuTari Tavis gamoxatvis formasTan, sruliad paradoqsulad 
xdeba mis winaaRmdeg mimarTuli faqtori, xolo umravlesoba kidev 
ufro Sors midis da acxadebs, rom dokumentis srulad gamoqveyneba 
ufro gonivruli iqneboda (ix. gadawyvetilebis 147-e punqti). aqedan 
gamomdinare, Cemi azriT, diskreciis mimarT es interesi TavisTavad 
ver iqneba gamamarTlebeli faqtori Jurnalisturi Tavisuflebis 
SezRudvisa sazogadoebis interesis konteqstSi (ix. gadawyvetile-
bis 113-e da 124-e punqtebi). 
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me ver vxedav mizezs sasamarTlos precedentuli samarTlidan 
gadaxvevisTvis, im mizniT, rom, demokratiul sazogadoebaSi Care-
vis aucileblobis Sefasebis kriteriumi aucileblad unda Seesa-
bamebodes “mwvave socialur saWiroebas”, rom “xelisuflebas Se-
fasebis SezRuduli farglebi aqvs” am sferoSi (punqti 105) da rom 
“sasamarTlos mxridan gansakuTrebiT detaluri Semowmeba, ise-
ve, rogorc warmodgenil saqmeSi, saWiroa maSin, rodesac erovnu-
li xelisuflebis mier miRebul zomebs an Sefardebul sanqciebs 
SeuZlia xeli SeuSalos presis monawileobas sazogadoebis kano-
nier interesebTan dakavSirebul debatebSi” (punqti 106) (ix. sxva 
mniSvnelovan saqmeebTan erTad, handisaidi gaerTianebuli samefos 
winaaRmdeg, 1976 wlis 7 dekemberi, §48; sandei Taimsi gaerTianebu-
li samefos winaaRmdeg, 1979 wlis 26 aprili, §59; lingensi avstriis 
winaaRmdeg, 1986 wlis 8 ivlisi,, 39-41; observeri da gardiani gaer-
Tianebuli samefos winaaRmdeg, 1991 wlis 26 noemberi, §59; herteli 
Sveicariis winaaRmdeg, 1998 wlis 25 agvisto, §46; da stili da morisi 
gaerTianebuli samefos winaaRmdeg, 2005 wlis 15 Tebervali, §87).

2007 wlis 7 ivnisis gadawyvetilebaSi saqmeze dupui da sxvebi 
safrangeTis winaaRmdeg (ganacxadi #1914/02), romelSic ganmcxade-
blebi iyvnen Jurnalistebi, romlebsac msjavri daedoT sisxlis 
samarTlis gamoZiebis saidumloebis gamJRavnebisTvis, sasamarTlom 
ganacxada: “rodesac saqme exeba presas, iseve, rogorc am saqmeSi, Se-
fasebis erovnuli uflebamosileba konfliqtSi modis demokratiu-
li sazogadoebis presis Tavisuflebis uzrunvelyofis da SenarCu-
nebis interesTan. analogiurad, sagulisxmo wona unda mieniWos am 
interess, rodesac unda ganisazRvros SezRudvis proporciuloba 
misaRwevi miznis mimarT, rogorc es me-10 muxlis me-2 punqtiT moi-
Txoveba”. Cemi azriT, samwuxaroa, rom didma palatam, am principis 
ganviTarebisa da gamoyenebis nacvlad, sapirispiro mimarTulebiT 
aiRo gezi, gansakuTrebiT maSin, rodesac demokratiul samyaroSi 
mimdinare movlenebi uCveneben, rom demokratiuli kontroli, Tun-
dac sagareo politikis sferoSi, SesaZlebelia mxolod mas Semdeg, 
rac konfidencialuri dokumenti gamJRavndeba da sazogadoebisT-
vis cnobili gaxdeba. 

Tumca gadawyvetileba ar aRiarebs demokratiul sazogadoeba-
Si mocemuli Carevis aucileblobas mxolod diskreciis mimarT 
xelisuflebis interesis safuZvelze. piriqiT, gadawyvetilebis 
147-e punqtSi umravlesoba ganixilavs sakiTxs, romelic, rogorc 
me meCveneba, Jurnalistis mimarT mis mier gamoTqmuli kritikis rea-
luri mizezia, kerZod, msjavrdebas amarTlebs “statiebis formaze” 
dayrdnobiT. 

gadawyvetileba imeorebs, rom me-10 muxli icavs gamoxatuli mo-
sazrebebisa da informaciis arss da maTi gadmocemis formebs. “Sesa-
bamisad, arc da arc erovnul sasamarTloebs, ar SeuZliaT am sakiTx-
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ze TavianTi SexedulebebiT Caanacvlon presis Sexedulebebi Jur-
nalistTa mier informaciis miwodebis formebTan dakavSirebiT” 
(ix. gadawyvetilebis punqti 146). am msjelobis Semdeg me meCveneba, 
rom umravlesoba sakuTar Tavs ewinaaRmdegeba rodesac momdevno 
punqtSi acxadebs: “Tumca sasamarTlo, presis sabWos msgavsad, sta-
tiebis gamoqveynebis formasTan dakavSirebiT ramdenime xarvezze 
miuTiTebs”. gadawyvetilebaSi mocemuli ar aris Tu ras efuZneba es 
saocari “Tumca”, romelsac gakicxvis elementi Semoaqvs Jurnalis-
tis mier arCeuli formis mimarT da sasamarTlos ubiZgebs Jurna-
listuri eTikis mimarT kerZo organosagan sruliad gansxvavebuli 
pozicia daikavos. garda amisa, umravlesoba sabolood raime wonas 
ar aniWebs ganmcxadeblis statiaTa mizans, romlebic, rogorc amas 
sasamarTlo 123-e punqtSi Tavad aRiarebs, naTlad ukavSirdeboda 
elCis mier mravali epizodis winaaRmdegobriv ganxilvas, gansaku-
TrebiT _ moukiTxavi aqtivebis sakiTxs, romlebic holokostis 
msxverplT hqondaT Setanili Sveicariis bankis angariSebze. am saki-
Txma aSkarad uCvena am statiaTa ukana mxare, Tumca maTi samizne aS-
karad iyo pirovneba, aseve Tvisebebi da midgomebi elCisa, romelic 
molaparakebebSi mniSvnelovani figura iyo. Cemi azriT, gadawyveti-
leba garkveul xafangSia momwyvdeuli, radgan Sidasaxelmwifo do-
neze sisxlis samarTlis saqme warimarTa konfidencialuri doku-
mentis gamJRavnebisTvis da ara ciliswamebis safuZvelze, romelic 
arc erT etapze ar ganxilula (ix. gadawyvetilebis 152-e punqti). 

Tumca es saqme dakavSirebulia sisxlissamarTlebriv devnas-
Tan mxolod oficialuri mosazrebebis gamoqveynebis safuZvelze, 
sisxlis samarTlis kodeqsis 293-e muxlis mniSvnelobis farglebSi. 

neba momeciT mivubrunde Cems daskvnas. me mimaCnia, rom gadawyve-
tilebis 136-e muxlSi miTiTebuli xelisuflebis interesi sakmarisi 
ar aris Jurnalistis Tavisuflebis gadasawonad am saqmeSi. statiaTa 
Seswavla da maTi formis mimarT gamoTqmuli kritika me gadaWarbe-
bulad mkacri meCveneba, radgan Jurnalistis komentarebi elCze iyo 
fokusirebuli (mas amis Sesaxeb sayveduri ar gamouTqvams). nebismier 
SemTxvevaSi, me mimaCnia, rom umravlesobis kritika ganmcxadeblis 
statiebis mimarT sasamarTlos perspeqtividan relevanturi ar aris.

am saqmeSi dakisrebul jarimasa da Jurnalisturi Tavisuflebis 
ganxorcielebaze mis SesaZlo uaryofiT gavlenasTan dakavSirebiT 
me veTanxmebi palatis daskvnebs da aseve zemoT citirebuli dupuis 
saqmeze miRebuli gadawyvetilebis daskvnebs. 

sasamarTlo Tanmimdevrulad acxadebda, rom Tavisufleba far-
Tod unda ganimartos, xolo nebismieri SezRudva, misgan gansxvave-
biT, sakmaod viwro farglebSi unda iqnes gamoyenebuli. am saxelmZR-
vanelo principis Suqze me mimaCnia, rom sasamarTlos unda daedgina 
darRveva gamoxatvis Tavisuflebis uflebisa.
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adamianis uflebaTa evropuli sasamarTlo

saqmeze “tatiSvili ruseTis winaaRmdeg”,
(Tatishvili v. Russia)
adamianis uflebaTa evropuli sasamarTlos palatam (pirveli 

seqcia) Semdegi SemadgenlobiT:

b-ni k.l. rozakisi, Tavmjdomare,
b-ni l. lukaidesi,
q-ni b. vajiCi,
b-ni a. kovleri,
q-ni a. steineri,
b-ni k. hajievi,
b-ni s.e. iebensi, mosamarTleebi,
da b-ni s. nilseni, seqciis mdivani,

moiTaTbira 2007 wlis 1 Tebervals da
imave dRes miiRo Semdegi gadawyvetileba:
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procedura

1. saqme momdinareobs ganacxadidan (#1509/02) ruseTis fede-
raciis winaaRmdeg, romelic sasamarTloSi Semotanilia adamianis 
uflebaTa da ZiriTad TavisuflebaTa dacvis evropuli konvenciis 
(“konvencia”) 34-e muxlis safuZvelze q-ni larisa artemis asuli  
tatiSvilis (“ganmcxadebeli”) mier 2001 wlis 21 dekembers.

2. ganmcxadebels, romelic uzrunvelyofili iyo iuridiuli 
daxmarebiT, sasamarTloSi warmoadgenda moskovSi moRvawe advoka-
ti, b-ni e. bobrovi. ruseTis mTavrobas (“mTavroba”) warmoadgenda 
b-ni laptevi, ruseTis federaciis warmomadgeneli adamianis ufle-
baTa evropul sasamarTloSi.

3. ganmcxadebeli, kerZod, Cioda SerCeul misamarTze daregis-
trirebaze TviTneburi uaris da misi saCivris mimarTebiT ara-
samarTliani sasamarTlo ganxilvis Sesaxeb. 

4. 2004 wlis 7 ivniss Tavmjdomarem neba darTo moskovSi dafuZne-
bul arasamTavrobo organizacia “memorials”, samarTalwarmoebaSi 
CarTuliyo, rogorc mesame mxare.

5. 2005 wlis 20 ianvris dadgenilebiT sasamarTlom gancxadi nawi-
lobriv dasaSvebad gamoacxada.

6. arsebiT mxaresTan dakavSirebiT mosazrebebi warmoadgina gan-
mcxadebelma, magram ara mTavrobam (wesi 59 §1).
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faqtebi

I. saqmis garemoebebi

7. ganmcxadebeli daibada 1939 wels, TbilisSi, saqarTveloSi. igi 
iyo yofili ssrk-is moqalaqe da am moqalaqeobas 2000 wlis 31 dek-
embramde inarCunebda; amis Semdeg igi moqalaqeobis armqone piri  
gaxda. ganmcxadebeli cxovrobs moskovSi.

8. 2000 wlis 25 dekembers ganmcxadebelma mimarTa moskovis “fi-
lievski parkis” policiis sapasporto ganyofilebas sacxovrebeli 
adgilis mixedviT registraciisaTvis. man waradgina ssrk-is paspor-
ti, binis mesakuTris mier xelmowerili Tanxmoba, romelsac adastu-
rebda sabinao-komunaluri ganyofileba, gancxadeba sacxovrebel 
adgilis mixedviT registraciis Sesaxeb, komunaluri gadasaxadebis 
qviTrebi da amonaweri sabinao wignidan.

9. sapasporto ganyofilebis direqtorma sacxovrebeli adgilis 
mixedviT registraciis gancxadebis warmoebaze uari ganacxada. man 
ganmcxadebels uTxra, rom registraciaSi ver gaatarebdnen, radgan 
igi binis mesakuTris naTesavi ar iyo.

10. ganmcxadebeli daJinebiT iTxovda werilobiT uars. mas misces 
dabeWdili forma, romelSic aRniSnuli iyo: “srulad ver warmoad-
gina dokumentebi”. romeli dokumentebi aklda, dakonkretebuli ar 
yofila.

11. 2001 wlis 15 ianvars ganmcxadebelma registraciaze uarTan 
dakavSirebiT saCivari Seitana qalaq moskovis dorogomilovskis 
raionul sasamarTloSi. igi acxadebda, rom ar arsebobda raime 
iuridiuli safuZveli misi uflebis SesazRudavad, daregistri-
rebuliyo mobinadred binaSi, romelic mas am mizniT binis mesaku-
Trem SesTavaza, xolo registraciaze pasuxismgebel organos ar 
hqonda diskreciuli ufleba registraciis uzrunvelyofasTan  
dakavSirebiT, Tu msurveli saTanado dokumentebs waradgenda.

12. 2001 wlis 12 Tebervals sapasporto ganyofilebis direqtor-
ma ganmcxadeblis saCivarze Tavisi mosazrebebi warmoadgina. igi 
miuTiTebda, rom ganmcxadebels ar hqonda miniWebuli ruseTis mo-
qalaqeoba da rom igi warmoSobiT saqarTvelodan iyo. saqarTvelos 
moqalaqeebs ruseTSi Sesasvlelad saTanado viza moeTxovebodaT, 
romelic ganmcxadebelma ver warmoadgina da, nebismier SemTxvevaSi, 
ucxoeTis moqalaqeTa registracia Sinagan saqmeTa saministros ad-
gilobrivi savizo ganyofilebebis kompetenciaSi Sedioda.

13. 2001 wlis 13 Tebervals moskovis dorogomilovskis raionulma 
sasamarTlom ganmcxadeblis sarCelze ganCineba miiRo. binis mesaku-
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Tris warmomadgenelma sasamarTlos ganucxada, rom ganmcxadebeli 
am binaSi 2000 wlidan cxovrobda da rom mesakuTres registracias-
Tan dakavSirebiT araferi ar hqonda sawinaaRmdego. sasamarTlom 
sarCeli ar daakmayofila. man es gadawyvetileba ori mizeziT axsna.

14. pirveli, sasamarTlom miuTiTa samoqalaqo da sabinao kodeqsebis 
debulebebze, romlebic aregulireben ojaxis wevrebis da sxva pirebis 
mierTebas municipalur-saijaro xelSekrulebebTan da xazi gausva 
naTesauri kavSiris ararsebobas ganmcxadebelsa da binis mesakuTres 
Soris. am debulebaTa safuZvelze sasamarTlom daadgina, rom sakiTxi 
unda ganxiluliyo ara rogorc saCivari daregistrirebaze saxelmwi-
fo oficialuri piris uaris Sesaxeb, aramed rogorc samoqalaqo sar-
Celi binaSi ganmcxadeblis Sesaxlebis uflebis gansazRvris mizniT.

15. meore, sasamarTlom aRniSna, rom ganmcxadebelma ver daamt-
kica, rom igi ruseTis moqalaqe iyo an rom ganzraxuli hqonda misi 
moqalaqeobis mopoveba, da miuTiTa, rom ruseTsa da saqarTvelos 
Soris dadebuli “xelSekrulebiT” or qveyanas Soris moqalaqeTa 
gadaadgileba savizo reJimze iyo dafuZnebuli.

16. sasamarTlos gadawyvetilebaSi Semdegi daskvna iyo gakeTebuli:

“vinaidan ganmcxadebelma ver warmoadgina mocemul binaSi misi gadas-
vlis uflebis, misi moqalaqeobis da ruseTis federaciaSi misi kanonie-
ri Semosvlis damadasturebeli informacia, sasamarTlom, Sesabamisad, 
misi sarCeli ar daakmayofila.”

17. 2001 wlis 5 marts moskovis dorogomilovskis raionulma sa-
samarTlom daadastura garkveuli Sesworebebi sxdomis oqmSi, ro-
gorc es ganmcxadeblis warmomadgenelma ganacxada. kerZod, oqmSi 
asaxuli unda yofiliyo ganmcxadeblis mosazreba, rom municipalur-
saijaro debulebebi mis situacias ar miesadageboda da rom wardgeni-
li iyo binis mesakuTris Tanxmoba mis mobinadreobasTan dakavSirebiT.

18. 2001 wlis 19 marts ganmcxadeblis warmomadgenelma saapelacio 
sarCeli Seitana, kerZod, igi acxadebda, rom raionulma sasamarTlom 
arasworad miuTiTa ganmcxadeblis saqarTvelos moqalaqeobaze da ru-
seTis federaciaSi Sesasvlelad vizis moTxovnaze, radgan ganmcxadebe-
li arasdros ar yofila saqarTvelos moqalaqe da, nebismier SemTxve-
vaSi, binadrobis maregulirebeli aqtebi Tanabrad exeboda yvela pirs, 
vinc kanonierad cxovrobda ruseTis federaciaSi, misi moqalaqeobis 
miuxedavad. man miuTiTa, rom raionulma sasamarTlom ver wamoayena rai-
me argumenti ganmcxadeblis sacxovreblis arCevis uflebis SezRudvis 
dasasabuTeblad. igi aseve acxadebda, rom raionuli sasamarTlos miTi-
Teba saijaro debulebebze ar iyo iuridiuli Zalis mqone, radgan binis 
mesakuTres hqonda absoluturad cxadi statusi binasTan mimarTebiT 
da ar SeiZleboda sadavo gamxdariyo ganmcxadeblis am binaSi gadasvla, 
radgan mas hqonda binis mesakuTris erTmniSvnelovani Tanxmoba.



397

tatiSvili ruseTis winaaRmdeg

19. 2001 wlis 2 agvistos moskovis saqalaqo sasamarTlom ZalaSi 
datova gadawyvetileba. man gaimeora raionuli sasamarTlos das-
kvnebi, rom ganmcxadeblis sarCeli ar unda dakmayofilebuliyo imis 
gamo, rom man ver daadastura ruseTis moqalaqeoba an Tavisi ganzrax-
va moqalaqeobis mopovebasTan dakavSirebiT, aseve imitom, rom ver 
waradgina mocemul binaSi misi gadasvlis uflebis damadasturebeli 
dokumentebi. saqalaqo sasamarTlom ar ganixila ganmcxadeblis war-
momadgenlis mier saapelacio saCivarSi wamoyenebuli argumentebi. 

II. Sesabamisi Sidasaxelmwifo kanoni da praqtika

Aa. ruseTis federaciis 1993 wlis 12 dekembris 
konstitucia

20. me-19 muxli uzrunvelyofs yvelas Tanasworobas kanonis da 
kanonierad Seqmnili sasamarTlos winaSe, aseve uflebaTa da Tavi-
suflebaTa Tanasworobas.

21. 27-e muxli uzrunvelyofs, rom yvelas, vinc kanonierad imyo-
feba ruseTis federaciis teritoriaze, aqvs Tavisufali mimosvlis 
da gaCerebis, an sacxovrebeli adgilis Tavisufali arCevis ufleba. 

22. 62-e muxlis me-3 punqti adgens, rom ruseTis federaciaSi 
ucxoel moqalaqeebs da moqalaqeobis armqone pirebs ruseTis fede-
raciis moqalaqis Tanabari uflebani da movaleobani aqvT, garda fe-
deraluri kanoniT an saerTaSoriso xelSekrulebebiT gaTvaliswi-
nebuli gamonaklisebisa, romlis monawile mxarea ruseTis federa-
cia.

bB. kanoni ruseTis moqalaqeobisa da yofili ssrk-is 
moqalaqeTa statusis Sesaxeb

23. saqmesTan dakavSirebul dros ruseTis moqalaqeobasTan 
dakavSirebuli sakiTxebi regulirdeboda aqtiT ruseTis fede-
raciis moqalaqeobis Sesaxeb (1991 wlis 28 noembris kanoni #1948-
I, Sesworebuli 1995 wlis TebervalSi), romelic adgenda, rom 
yofili ssrk-is yvela moqalaqe, romelic mudmivad cxovrobda 
ruseTSi 1992 wlis 6 Tebervals (kanonis ZalaSi Sesvlis dRes), 
avtomaturad moipovebda ruseTis moqalaqeobas, Tu sawinaaRm-
degos ar ganacxadebda 1993 wlis 6 Tebervlamde. ruseTSi piris 
mudmivad mcxovrebad dadgenis safuZvlad miiCneoda Caweris (pro-
piska) Stampi (mcxovrebis Sida registracia) mis ssrk-is pasport-
Si. kanonis me-18 ganyofilebis (g) da (h) punqtebi ruseTis moqala-
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qeobis mosapoveblad gamartivebul proceduras (“registraciis 
meSveobiT”) uzrunvelyofda yofili sabWoTa kavSiris im moqa-
laqeebisTvis, romlebic ruseTSi Cavidnen 1992 wlis 6 Tebervlis 
Semdeg da ruseTis moqalaqeobis miRebis survili gamoTqves 2000 
wlis 31 dekembramde.

24. 1992 wlis 10 aprils ruseTis prezidentma kanoniT miniWebu-
li uflebamosilebis safuZvelze daamtkica debuleba ruseTis 
federaciis moqalaqeobis sakiTxis ganxilvis Sesaxeb (brZaneba #386, 
SemdgomSi “1992 wlis debuleba”). aRniSnuli dokumentis me-2 ganyo-
filebis me-5 punqti acxadebda, rom cneba “yofili ssrk-is moqala-
qe” exeboda mxolod im pirebs, romlebsac mopovebuli ar hqondaT 
romelime axali damoukidebeli saxelmwifos moqalaqeoba, rome-
lic adre ssrk-is SemadgenlobaSi Sedioda. igive ganyofileba ad-
genda, rom 2000 wlis 31 dekembris Semdeg yofili ssrk-is yvela mo-
qalaqe, romelsac ar eqneboda mopovebuli ruseTis an sxva qveynis 
moqalaqeoba, moqalaqeobis armqone pirad iqneboda miCneuli.

25. 2002 wlis agvistomde ucxoel moqalaqeTa da moqalaqeobis 
armqone pirTa statuss aregulirebda ssrk-is kanoni ssrk-Si ucxo-
el moqalaqeTa samarTlebrivi statusis Sesaxeb (#5152-X, 1981 wlis 
24 ivnisi, 1996 wlis 15 agvistos Sesworebuli varianti, Semdgom-
Si “1981 wlis ssrk-is kanoni”). 32-e ganyofilebis safuZvelze misi  
debulebebi aseve miesadageboda moqalaqeobis armqone pirebs.

26. 1991 wlis 26 aprils, 1981 wlis ssrk-is kanonis ganxorciele-
bis fonze, ministrTa kabinetma miiRo rezolucia #212, romliTac 
daamtkica debuleba ssrk-Si ucxoel moqalaqeTa gaCerebis Sesaxeb 
(SemdgomSi, “1991 wlis debuleba”). debulebaSi Camoyalibebuli we-
sebi aseve miesadageboda moqalaqeobis armqone pirebs da aRwerda 
ruseTSi Sesvlisa da cxovrebis, droebiT da mudmivad cxovrebis 
dokumentebis mopovebis da sxva procedurebs. 

g. qarTveli moqalaqeebisTvis vizis moTxovna 

27. 1992 wlis 9 oqtombers damoukidebel saxelmwifoTa Tanamego-
brobis (dsT-is) wevrma cxra saxelmwifom, ruseTis federaciis CaTvliT, 
biSkekSi xeli moawera xelSekrulebas damoukidebel saxelmwifoTa Tana-
megobrobis wevri saxelmwifoebis teritoriebze am saxelmwifoTa moqa-
laqeebis uvizo mimosvlis Sesaxeb (SemdgomSi “biSkekis xelSekruleba”). 
saqarTvelo biSkekis xelSekrulebas 1995 wlis 1 agvistos miuerTda.

28. 2000 wlis 4 seqtembers ruseTis federaciam biSkekis xelSekru-
lebis denonsacia moaxdina, romelic ZalaSi Sevida 2000 wlis 3 dekem-
bers. vinaidan ruseTsa da saqarTvelos Soris uvizo mimosvlis or-
mxrivi xelSekruleba ar arsebobda, saqarTvelos moqalaqeebs 2000 
wlis 5 dekembridan ruseTSi Sesasvlelad viza moeTxovebodaT.
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Dd. debulebebi sacxovrebeli adgilis mixedviT
registraciis Sesaxeb

29. 1993 wlis 25 ivniss ruseTma miiRo kanoni ruseTis federacia-
Si ruseTis moqalaqeTa Tavisufali mimosvlisa da droebiTi da mud-
mivi sacxovrebeli adgilis Tavisuflad arCevis Sesaxeb (#5242-I, Se-
mdgomSi “1993 wlis kanoni”). 1-li ganyofileba uzrunvelyofda ru-
seTis moqalaqeTa Tavisufal mimosvlas da sacxovrebeli adgilis 
Tavisuflad arCevas da kanonis gamoyenebas avrcelebda ruseTis 
moqalaqeobis armqone pirebze, romlebic kanonierad cxovrobd-
nen ruseTis teritoriaze. me-3 da me-7 ganyofilebebi pirisgan moi-
Txovda sacxovrebeli adgilis Secvlis SemTxvevaSi Svidi dRis gan-
mavlobaSi axal misamarTze daregistrirebas. me-8 ganyofilebaSi 
mocemuli iyo im teritoriaTa amomwuravi nusxa, sadac es ufleba 
SeiZleba SezRuduliyo (samxedro dasaxlebebi, ekologiurad saSi-
Si zonebi da sxva).

30. 1993 wlis kanonis ganxorcielebis mizniT 1995 wlis 17 ivliss 
ruseTis mTavrobam daamtkica debuleba ruseTis moqalaqeTa 
droebiTi da mudmivi sacxovrebeli adgilis mixedviT registraciis 
Sesaxeb (#713). mTavrobis 1997 wlis 12 martis #290 rezoluciis Sesa-
bamisad, am debulebis gamoyeneba gavrcelda yofili ssrk-is moqa-
laqeebze, romlebic dsT-is da baltiispireTis saxelmwifoebidan 
Camodiodnen. debulebis me-9 ganyofileba zogad valdebulebas 
adgenda nebismier registraciasTan dakavSirebiT nebismier mi-
samarTze, sadac piri aT dReze meti xniT apirebda darCenas. pirs 
moeTxoveboda, registraciis Sesaxeb gancxadeba Seetana gadasvli-
dan sam dReSi da waredgina piradobis damadasturebeli dokumenti, 
gancxadebis forma da mocemul misamarTze cxovrebis iuridiuli 
safuZvlis damadasturebeli dokumenti (rogoricaa ijaris kon-
traqti an binis mesakuTris Tanxmoba). debulebis me-12 ganyofile-
ba, im redaqciiT rogoric mas saqmesTan dakavSirebul dros hqonda, 
adgenda, rom piris registraciaSi gatarebaze uaris Tqma dasaSve-
bi iyo, Tu ganmcxadebeli ver waradgenda werilobiT Tanxmobas an 
aSkarad yalb dokumentebs waradgenda; uaris Tqmis safuZvlebi  
amomwuravad iyo CamoTvlili.

31. 1998 wlis 2 Tebervals ruseTis federaciis sakonstitucio 
sasamarTlom debulebidan amoricxa garkveuli muxlebi, romlebic 
ruseTis konstitucias ar Seesabameboda. kerZod, man daadgina, rom:

“... registraciaze pasuxismgebeli organoebi uflebamosili arian 
mxolod daadasturon moqalaqis mier Tavisuflad gamoxatuli neba ... 
sacxovrebeli adgilis Tavisuflad arCevasTan dakavSirebiT. am mizniT 
saregistracio sistema ar unda iyos dafuZnebuli nebarTvaze da igi 
ar unda iwvevdes moqalaqis konstituciuri uflebis SezRudvas, Tavi-
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suflad airCios ... Tavisi sacxovrebeli adgili. amrigad, Tavisi arsiT, 
saregistracio sistema, romelic ruseTis konstituciis Sesabamisia, 
aris ubralod saSualeba... adamianTa daTvlisa ruseTis federaciaSi, 
... efuZneba Setyobinebas da asaxavs droebiT an mudmiv sacxovrebel ad-
gilze yofnis faqts.” 

sakonstitucio sasamarTlom xazgasmiT aRniSna, rom piradobis 
mowmobis da arCeul misamarTze piris cxovrebis uflebis dama-
dasturebeli dokumentis wardgenis Semdeg registraciis organos 
ufleba ara aqvs uari Tqvas miTiTebul misamarTze piris daregis-
trirebaze. sxva damatebiTi dokumentebis moTxovnam SeiZleba ga-
moiwvios “moqalaqis uflebebis paralizeba”. am safuZvelze sakons-
titucio sasamarTlom daadgina, rom saregistracio organoebi ar 
iyvnen uflebamosili SeemowmebinaT warmodgenili dokumentebis 
avTenturoba an maTi Sesabamisoba ruseTis kanonebTan, da, Sesabami-
sad, uaris nebismieri aseTi safuZveli arakonstituciuri iyo. 

Ee. sanqciebi sacxovrebeli adgilis mixedviT
daregistrirebis wesebis darRvevisaTvis

32. 1997 wlis 9 ivliss moskovis mTavrobam miiRo kanoni ruseTSi vizis 
gareSe Semosvlis uflebis mqone ucxoel moqalaqeTa moskovSi cxovre-
bis pirobebis Sesaxeb (#33). kanoni exeboda ucxoel moqalaqeebs dsT-dan 
da moqalaqeobis armqone pirebs. igi pirebisagan, romlebic ruseTis mo-
qalaqeebi ar iyvnen, moiTxovda daregistrirebas Semosvlidan sam dRe-
Si (Tu isini aT dReze meti xniT rCebodnen). kanonis me-10 ganyofileba 
adgenda, rom pirebi, romlebic moskovSi Sesabamisi registraciis gareSe 
10 dReze met xans cxovrobdnen, dajarimdebodnen 500-mde rusuli ru-
bliT (daaxloebiT 20 evro 2001 wels), xolo ganmeorebiTi darRvevis Se-
mTxvevaSi – 2000-mde rusuli rubliT (80 evro). igive jarima SeiZleba da-
kisreboda binis mesakuTres, romelic ruseTis aramoqalaqes Sesabamisi 
registraciis gareSe mis kuTvnil binaSi cxovrebis uflebas miscemda.

III. evropis sabWos Sesabamisi dokumentebi

33. rezolucia 1277 (2002) ruseTis federaciis mier valdebulebaTa 
Sesrulebis Sesaxeb, romelic evropis sabWos saparlamento asambleam 
2002 wlis 23 aprils miiRo, Sesabamis ganyofilebaSi miuTiTebda:

“8. Tumca asambleas aSfoTebs ZiriTad valdebulebaTa raodenoba, 
romelTa Sesrulebis mimdinareoba arasakmarisia da romelTa Sesrule-
ba ruseTis xelisuflebisagan Semdgom moqmedebebs moiTxovs:
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...
xii. miuxedavad imisa, rom ruseTis federalurma xelisuflebam mniS-

vnelovan warmatebas miaRwia Zveli propiskis (Sida registracia) siste-
mis gauqmebis kuTxiT, asamblea wuxs, rom kvlav ZalaSia registraciis 
SemzRudveli moTxovnebi, romlebic xSirad diskriminaciulia eTnikuri 
umciresobis niSniT. aqedan gamomdinare, asamblea kvlav imeorebs Tavis 
mowodebas, romelic man #1544 (2001) rekomendaciaSi gaakeTa, romliTac 
Sesabamis monawile saxelmwifoebs mouwodebda, ‘detalurad gadaexedaT 
erovnuli kanonebisa da politikisTvis, raTa aRmoefxvraT nebismieri 
debuleba, romelsac SeeZlo xeli SeeSala Sida sazRvrebSi Tavisuflad 
gadaadgilebisa da sacxovrebeli adgilis Tavisuflad arCevis uflebis 
ganxorcielebaSi’...”

samarTali

I. me-4 oqmis me-2 muxlis savaraudo darRveva

34. ganmcxadebeli Cioda mis mier arCeul misamarTze daregistri-
rebaze adgilobrivi xelisuflebis organoebis TviTneburi uaris 
gamo, riTac mniSvnelovnad garTulda misi yoveldRiuri cxovreba 
da samedicino momsaxurebaze xelmisawvdomoba. sasamarTlom ga-
dawyvita es saCivari Seeswavla me-4 oqmis me-2 muxlis safuZvelze, 
romlis Sesabamisi debulebebi acxadebs:

“1. yvelas, vinc kanonierad imyofeba saxelmwifos teritoriaze, aqvs 
ufleba am teritoriis farglebSi Tavisufali mimosvlisa da sacxovrebeli 
adgilis arCevis Tavisuflebisa.

...
3. dauSvebelia am uflebaTa ganxorcielebaze raime SezRudvis daweseba, 

garda iseTi SemTxvevisa, rodesac aseTi Careva xorcieldeba kanonis Sesaba-
misad da aucilebelia demokratiul sazogadoebaSi erovnuli uSiSroebis 
an sazogadoebrivi usafrTxoebis interesebisaTvis, sazogadoebrivi wesri-
gis SesanarCuneblad, danaSaulis Tavidan asacileblad, janmrTelobis an 
moralis Tu sxvaTa uflebaTa da TavisuflebaTa dasacavad.

4. 1-li punqtiT gaTvaliswinebuli uflebebi garkveul adgilebSi aseve 
SeiZleba daeqvemdebaros SezRudvebs, romlebic dawesebulia kanonis Sesa-
bamisad da gamarTlebulia demokratiul sazogadoebaSi sajaro interesiT.”
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aA. me-4 oqmis me-2 muxlis gamoyeneba

1. mxareTa mosazrebebi

35. mTavroba ar daeTanxma mosazrebas, rom adgili hqonda Tavisufa-
li mimosvlis uflebis darRvevas, radgan ganmcxadeblis ruseTis fe-
deraciaSi yofna ar iyo kanonieri. igi acxadebda, rom ganmcxadebels, 
romelic Camovida saqarTvelodan, araferi ar gaukeTebia imisTvis, rom 
daedgina Tavisi moqalaqeoba da kanonieri gaexada misi ruseTSi cxovre-
ba _ misi saqarTvelos moqalaqeobis dadasturebiT an ruseTis moqala-
qeobis moTxovniT. mTavroba amtkicebda, rom ganmcxadeblis situacia 
regulirdeboda ssrk-is 1981 wlis kanoniT ssrk-Si ucxoel moqalaqeTa 
samarTlebrivi statusis Sesaxeb da 1991 wlis debulebiT ssrk-Si ucxo-
el moqalaqeTa gaCerebis Sesaxeb. 1981 wlis ssrk-is kanonis me-5 da 32-e 
ganyofilebebis Sesabamisad, ganmcxadebels, rogorc moqalaqeobis ar-
mqone pirs, unda moepovebina cxovrebis ufleba Sinagan saqmeTa ganyo-
filebidan. mTavroba imavdroulad acxadebda, rom 2000 wlis 5 dekem-
bridan saqarTvelos moqalaqeebisTvis savizo reJimis SemoRebis Semdeg 
ganmcxadebeli ruseTSi kanonier mcxovrebad miCneuli iqneboda mxo-
lod 2000 wlis 25 dekembers, Tu igi mis erovnul pasportSi arsebuli 
moqmedi vizis safuZvelze gadakveTda saqarTvelo-ruseTis sazRvars.

36. ganmcxadebelma gaakritika mTavrobis argumentebi, rogorc ur-
TierTgamomricxavi da araTanmimdevruli. Sesabamisad, mas ar moeTxo-
veboda ruseTSi Sesvlis viza, rogorc saqarTvelos moqalaqes. nebis-
mier SemTxvevaSi, mas ar gadaukveTia ruseTis sazRvari 2000 wels an mo-
gvianebiT. rac Seexeba mTavrobis argumentebis dayrdnobas 1981 wlis 
ssrk-is kanonze da 1991 wlis debulebaze, am kanonis 1-li ganyofileba 
acxadebda, rom igi ar exeboda ssrk-is moqalaqeebs, romlis statussac 
ganmcxadebeli inarCunebda, da, amrigad, mis situacias ar miesadagebo-
da. faqtobrivad, ucxoel moqalaqeTa samarTlebrivi statusis Sesaxeb 
2002 wlis 25 ivnisis axali kanonis miRebamde ruseTSi ar arsebobda ka-
nonmdebloba, romelic yofili ssrk-is moqalaqeebs ruseTSi kanonie-
rad cxovrebis uflebis mopovebis valdebulebas daakisrebda. amrigad, 
saqmesTan dakavSirebul dros igi kanonierad imyofeboda ruseTSi.

37. mesame mxarem warmoadgina, rom sul mcire 1997 wlis 12 marts mTa-
vrobis mier #290 rezoluciis (ix. zemoT, punqti 30) miRebis Semdeg ruse-
Tis farglebSi Tavisufali mimosvlis uflebiT sargeblobis pirobebi 
erTnairi iyo ruseTis moqalaqeebisTvis da yofili ssrk-is moqalaqee-
bisTvis, anu, ruseTSi yofili ssrk-is moqalaqeTa yofna (sacxovrebel 
adgilze daregistrirebis gareSec ki) kanonierad miiCneoda. yofili 
ssrk-is moqalaqeTa statusis aRiareba ruseTis federaciaSi mxolod 
2000 wlis 31 dekembers Sewyda. am dRis Semdeg isini unda ganxiluli-
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yvnen, rogorc moqalaqeobis armqone pirebi, da imave reJims unda da-
qvemdebarebodnen, rogoric ucxoeli moqalaqeebisTvis iyo dawesebu-
li. mesame mxarem aRniSna, rom 2002 wlis 1 noembramde ruseTis kanonm-
deblobaSi ar arsebobda droebiTi cxovrebis nebarTvis cneba, xolo 
mudmiv sacxovrebel adgilas daregistrireba Tavisi bunebiT aseT ne-
barTvad ar SeiZleba miCneuliyo. registraciis moTxovnis Seusrule-
blobas SeiZleba jarima mohyoloda, magram igi per se zemoqmedebas ar 
axdenda ruseTSi yofili ssrk-is moqalaqeTa cxovrebis kanonierebaz

2. sasamarTlos Sefaseba

38. me-4 oqmis me-2 muxli Tavisufali mimosvlis da sacxovrebeli 
adgili Tavisuflad arCevis uflebas uzrunvelyofs yvelasTvis, 
vinc “kanonierad imyofeba saxelmwifos teritoriaze”. mTavro-
ba acxadebda, rom ganmcxadebeli ar miekuTvneboda am kategorias, 
radgan mas ar hqonda cxovrebis ufleba da qveyanaSi Sesvlis viza.

39. sasamarTlo Tavidanve aRniSnavs, rom mTavrobis mier wamoye-
nebuli argumentebi ar qmnis Tavdapirveli administraciuli dad-
genilebis safuZvels, romliTac ganmcxadebels uari uTxres doku-
mentTa arasruli paketis wardgenis gamo (ix. zemoT, punqti 10). pre-
tenzia, rom ganmcxadebels, rogorc saqarTvelos moqalaqes, qveyana-
Si Sesvlis viza unda hqonoda, pirvelad ganmcxadeblis moTxovnasTan 
dakavSirebul komentarebSi gamoCnda da Semdeg mas mxari adgilobri-
vma sasamarTloebma dauWires (ix. zemoT, me-12 da Semdgomi punqtebi). 

40. ruseTis xelisuflebis gancxadebasTan dakavSirebiT, rom gan-
mcxadebels, rogorc saqarTvelos moqalaqes, ruseTis viza unda hqo-
noda, sasamarTlos miaCnia, rom ganmcxadebels SenarCunebuli hqonda 
ssrk-is moqalaqeoba. igi uaryofda, rom odesme hqonda saqarTvelos mo-
qalaqeoba. ruseTis xelisuflebis organoebs arc Sidasaxelmwifo pro-
cesebze da arc sasamarTloSi ar warmoudgeniaT raime mtkicebuleba, 
romelic gaamyarebda maT gancxadebas ganmcxadeblis saqarTvelos mo-
qalaqeobasTan dakavSirebiT. 1990-iani wlebis dasawyisSi ganmcxadeblis 
TbilisSi registracia avtomaturad ver gansazRvravs mis moqalaqeo-
bas verc rusuli da verc qarTuli kanonebiT. imis gamo, rom mTavrobis 
gancxadeba ganmcxadeblis saqarTvelos moqalaqeobasTan dakavSirebiT 
raime mtkicebulebaze ar aris dafuZnebuli, ruseTis federaciis mier 
uvizo mimosvlis Sesaxeb biSkekis xelSekrulebis denonsacia zegavle-
nas ver moaxdenda ruseTis teritoriaze misi cxovrebis kanonierebaze. 

41. mTavroba imavdroulad acxadebda, rom ganmcxadebeli moqa-
laqeobis armqone piri iyo _ ar miuRia raime moqalaqeoba sabWoTa 
kavSiris daSlis Semdeg _ da amitom mas unda hqonoda cxovrebis 
ufleba ucxoel moqalaqeTa Sesaxeb 1981 wlis ssrk-is kanonis Se-
sabamisad. sasamarTlo Tavidanve aRniSnavs, rom es argumenti mTa-
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vrobis mosazrebebSi pirvelad 2004 wlis 26 marts gamoCnda da rom 
igi ar eyrdnoboda rezidentobis registraciaze uaris Tqmas Sida-
saxelmwifo procesebze. nebismier SemTxvevaSi, sasamarTlos es ar-
gumenti damajereblad ar miaCnia Semdegi mizezebiT. 

42. 2000 wlis 31 dekembramde pirebs, romlebsac ar hqondaT yofi-
li sabWoTa kavSiris SemadgenlobaSi myofi romelime axali damouki-
debeli saxelmwifos moqalaqeoba, ruseTis federaciaSi miniWebuli 
hqondaT specialuri iuridiuli statusi, kerZod, “yofili ssrk-is 
moqalaqe”. isini moqalaqeobis armqone pirebi mxolod im TariRis (ix 
zemoT, punqti 24) Semdeg gaxdnen. ganmcxadebeli Cioda, rom igi am kate-
gorias miekuTvneboda, xolo mTavrobam sawinaaRmdegos damamtkicebe-
li dasabuTeba ver warmoadgina. aqedan gamomdinareobs, rom saqmesTan 
dakavSirebul dros, 2000 wlis dekembris dasawyisSi, mas ar exeboda 
cxovrebis uflebis moTxovna, romelic dadgenili iyo 1981 wlis ssrk-
is kanoniT, romelic ucxoeli moqalaqeebis da moqalaqeobis armqone 
pirTa statuss aregulirebda, rameTu igi arc ucxoeli moqalaqe iyo 
da arc moqalaqeobis armqone piri (ix. zemoT, punqti 25). nebismier 
SemTxvevaSi, rogorc 1993 wlis kanoni Tavisufali mimosvlisa da sa-
cxovrebeli adgilis Tavisuflad arCevis Sesaxeb, ise mTavrobis 1997 
wlis 12 martis rezolucia adgenda, rom “yofili ssrk-is moqalaqeTa” 
sacxovrebel adgilze registraciis procedura igive unda yofiliyo, 
rogoric ruseTis moqalaqeebisTvis iyo (ix. zemoT, punqti 29). 

43. vinaidan dadginda, rom mTavrobis gancxadeba imasTan dakavSi-
rebiT, rom ganmcxadeblis ruseTSi yofna ukanono iyo, moklebulia 
samarTlebriv da/an faqtobriv safuZvels, sasamarTlos miaCnia, 
rom ganmcxadebeli, romelic saqmesTan dakavSirebul dros iyo “yo-
fili ssrk-is moqalaqe”, kanonierad imyofeboda ruseTSi.

aqedan gamomdinare, me-4 oqmis me-2 muxlis 1-li punqti warmodge-
nil saqmes miesadageba.

Bb. Sesabamisoba me-4 oqmis me-2 muxlTan 

1. Carevis arseboba

44. ganmcxadebeli amtkicebda, rom sacxovrebel adgilze daregis-
trireba ruseTis federaciaSi cxovrebis damadasturebelia da misi 
ararseboba mravali socialuri uflebis ganxorcielebas uSlis xels, 
samedicino momsaxurebis, socialuri dazRvevis, xandazmulobis pen-
siis, sakuTrebis flobis, qorwinebis da sxva uflebebis CaTvliT.

45. sasamarTlo imeorebs, rom man daadgina, rom policiisTvis 
Setyobinebis moTxovna, ramdenjerac ganmcxadeblebs sacxovre-
beli adgilis gamocvla moundebodaT an ojaxis megobarTa mo-
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naxulebas gadawyvetdnen, maTi Tavisufali mimosvlis uflebaSi 
Carevas avlens (ix. denizCi da sxvebi kviprosis winaaRmdeg, ##25316 – 
25321/94 da 25207/95, §§346-347 da 403-404, 200-V, da bolati ruseTis 
winaaRmdeg, #14139/03 §65, 2006 wlis 5 oqtomberi).

46. am saqmeSi ganmcxadebels kanoniT moeTxoveboda, Tavisi sacxovre-
beli adgili policiaSi daeregistrirebina gadasvlidan sami dRis ganma-
vlobaSi (ix. zemoT, punqti 30). adgilobrivi xelisuflebis organos mier 
mis mier arCeul sacxovrebel adgilze daregistrirebaze uaris TqmiT 
igi administraciul sanqciebsa da jarimas daeqvemdebara (ix. zemoT, pun-
qti 32). Sesabamisad, sasamarTlos miaCnia, rom moxda ganmcxadeblis Tavi-
sufali mimosvlis uflebaSi Careva me-4 oqmis me-2 muxlis safuZvelze. 

2. Carevis dasabuTeba

47. sasamarTlom aseve unda gansazRvros, iyo Tu ara sadavo Careva 
dasabuTebuli. amasTan dakavSirebiT igi aRniSnavs, rom evropis sabWos 
saparlamento asambleam SeSfoTeba gamoxata ruseTSi cxovrebis da-
registrirebis SemzRudveli sistemis arsebobasTan dakavSirebiT (ix. 
zemoT, punqti 33). Tumca igi kvlav imeorebs, rom sasamarTlos amocana 
aris ara Sesabamisi kanonis da praqtikis in abstracto ganxilva, aramed 
konkretul saqmeSi maTi gamoyenebis formam gamoiwvia Tu ara darRveva. 
Sesabamisad, warmodgenil saqmeSi sasamarTlom unda daadginos, ganmcxa-
deblis sacxovrebeli adgilis Tavisuflad arCevis uflebaSi Careva iyo 
Tu ara “kanonis Sesabamisi”, emsaxureboda Tu ara me-4 oqmis me-3 punqtSi 
mocemul erT an ramdenime kanonier mizans, iyo Tu ara aucilebeli “de-
mokratiul sazogadoebaSi”, an iq sadac igi mxolod konkretul teri-
torias exeba, iyo Tu ara “gamarTlebuli demokratiul sazogadoebaSi 
sajaro interesebiT”, rogorc es me-4 punqtiTaa dadgenili (ix. timiSevi 
ruseTis winaaRmdeg, ##55762/00 da 55974/00, §45, ECHR 2005-...).

48. ganmcxadebeli amtkicebda, rom man waradgina yvela saWiro 
dokumenti, maT Soris, iseTi dokumentebic, romlebic kanoniT ar iyo 
gaTvaliswinebuli, magram moiTxoves administraciuli daniSnulebis-
Tvis. am garemoebebSi policias ar hqonda diskreciuli ufleba saxo-
vrebel adgilze daregistrirebaze ganmcxadeblisTvis uari eTqva.

49. mTavrobas am CarevasTan dakavSirebiT raime dasabuTeba ar 
warmoudgenia, garda ganmcxadeblis ruseTSi ukanono cxovrebasTan 
dakavSirebuli argumentebisa, romlebic sasamarTlom zemoT ukve 
ganixila da uaryo.

50. sasamarTlo aRniSnavs, rom sacxovrebel adgilze daregis-
trirebis debuleba ganmcxadeblisagan moiTxovs waradginos gan-
cxadis Sevsebuli forma, romelsac man unda daurTos piradobis 
mowmoba da miTiTebul misamarTze cxovrebis iuridiuli safuZvlis 
damadasturebeli dokumenti (ix. zemoT. punqti 30). 
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51. ganmcxadebelma filevski parkis sapasporto ganyofilebaSi 
waradgina Sevsebuli ganacxadis forma, Tavisi pasporti da binis me-
sakuTris dokumenti, romelic saTanadod iyo xelmowerili da da-
mowmebuli da ganmcxadeblis binaSi cxovrebasTan dakavSirebiT mis 
Tanxmobas gamoxatavda, agreTve ramdenime sxva dokumenti, romelic 
kanoniT ar moiTxoveboda (ix zemoT, punqti 8). mas registraciaze 
mainc uari uTxres dokumentebis arasrulad wardgenis motiviT. 
aravis ar daukonkretebia kanoniT gaTvaliswinebuli romeli doku-
mentebi aklda (ix. zemoT, punqi 10).

52. amasTan dakavSirebiT sasamarTlo imeorebs, rom Tu ganmcxa-
deblis mier wardgenili gancxadeba srulyofili ar iyo, erovnu-
li xelisuflebis organoebi valdebuli iyvnen aexsnaT Sesabamisi 
samarTlebrivi moTxovnebi da ganmcxadeblisTvis naTlad mieTi-
TebinaT rogor moemzadebina dokumentebi, raTa mas sacxovrebel 
adgilze daregistrirebis saSualeba miscemoda (ix. conevi bulga-
reTis winaaRmdeg, #45963/99, §55, 2006 wlis 13 aprili). Tumca es ase 
ar gaukeTebiaT. Sesabamisad, samarTlos miaCnia, rom daregistrire-
baze uaris Tqmis es safuZveli saTanadod Camoyalibebuli ar aris.

53. sasamarTlo gansakuTrebul yuradRebas aqcevs ruseTis fe-
deraciis sakonstitucio sasamarTlos avtoritetul ganmartebas, 
romelic man 1998 wels registraciis Sesaxeb debulebasTan dakav-
SirebiT gaakeTa (ix. zemoT, punqti 31). sakonstitucio sasamarT-
lom daadgina, rom registraciis organo valdebuli iyo daedas-
turebina ganmcxadeblis ganzraxva ecxovra konkretul misamarT-
ze da rom mas ar unda hqonoda diskreciuli ufleba Seemowmebina 
warmodgenili dokumentebis avTenturoba an maTi Sesabamisoba 
ruseTis kanonebTan. man gansazRvra, rom uaris nebismieri aseTi 
safuZveli Seusabamo iqneboda konstituciasTan. Tumca, rogorc 
Cans, ganmcxadeblis saqmeSi adgilobrivma organoebma sakonsti-
tucio sasamarTlos samarTlebrivad savaldebulo ganmartebis 
ignorireba moaxdines. 

54. am garemoebebSi sasamarTlos miaCnia, rom ganmcxadeblis sa-
cxovrebeli adgilis arCevis Tavisuflebis uflebaSi Careva ar iyo 
“kanonis Sesabamisi”. am daskvnis safuZvelze saWiro aRar aris gani-
sazRvros, emsaxureboda Tu ara Careva kanonier mizans da iyo Tu ara 
igi aucilebeli demokratiul sazogadoebaSi (ix. gartukaevi ruse-
Tis winaaRmdeg, #71933/01, §21, 2005 wlis 13 dekemberi).
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Sesabamisad, dairRva me-4 oqmis me-2 muxli.

II. konvenciis me-6 muxlis 1-li punqtis savaraudo 
darRveva

55. konvenciis me-6 muxlis 1-li punqtis safuZvelze ganmcxadebe-
li Cioda, rom Sidasaxelmwifo sasamarTloebis daskvnebi iyo TviT-
neburi da faqtebis sawinaaRmdego da rom isini Sidasaxelmwifo ka-
nonebs saTanadod ar Seesabameboda. me-6 muxli acxadebs:

“samoqalaqo uflebaTa da movaleobaTa gansazRvrisas..., yve-
las aqvs ... misi saqmis samarTliani ... ganxilvis ufleba ... sa-
samarTlos mier...”

56. ganmcxadebelma aRniSna, rom procesi samarTliani ar iyo, 
radgan Sidasaxlmwifo sasamarTloebma TavianTi daskvnebi daafuZ-
nes ruseTsa da saqarTvelos Soris savizo mimosvlis “xelSkrule-
bas”, romelic ar arsebobda. miuxedavad imisa, rom binis mesakuTris 
warmomadgenelma ganmcxadeblis binaSi gadasvlaze mesakuTris we-
rilobiTi Tanxmoba waradgina, sasamarTloebi daJinebiT acxadebd-
nen, rom ganmcxadeblis binaSi cxovrebis ufleba saTanadod ar iyo 
dadgenili. mosamarTleebma faqtebs araswori ganmarteba misces, 
raTa misi saCivari ar daekmayofilebinaT.

57. mTavroba acxadebda, rom sasamarTlo ganxilvebi samarTliani 
iyo, radgan ganmcxadebeli da misi warmomadgeneli monawileobas Rebu-
lobdnen procesSi da TavianTi argumentebi wamoayenes ganmcxadeblis 
moTxovnis dasacavad. iaraRTa Tanasworobis principis darRvevis raime 
niSani ar SeiniSneboda. ganmcxadebelsa da mis warmomadgenels saSualeba 
hqondaT pirveli instanciis sasamarTlos gadawyvetileba saapelacio 
sasamarTloSi gaesaCivrebinaT da gancxadeba SeetanaT sazedamxedvelo 
gadasinjvis moTxovniT. es gancxadebebi Sesabamisad iqna Seswavlili da 
ar dakmayofilda argumentirebuli gadawyvetilebebis safuZvelze.

58. sasamarTlo imeorebs, rom misi dadgenili precedentuli 
samarTlis Sesabamisad, romelic marTlmsajulebis saTanado ganxor-
cielebasTan dakavSirebul princips asaxavs, sasamarTloTa gadawyve-
tilebebSi saTanadod unda iyos moyvanili dasabuTeba, romelsac ga-
dawyvetileba daefuZna. me-6 muxlis 1-li punqti sasamarTloebs aval-
debulebs daasabuTon TavianTi gadawyvetilebebi, Tumca es ar unda 
iqnes gagebuli, rogorc TiToeul argumentze detaluri pasuxis ga-
cemis moTxovna. dasabuTebis valdebulebis farglebi gadawyvetile-
bis bunebis Sesabamisad icvleba (ix. ruiz torixa espaneTis winaaRmdeg, 
1994 wlis 9 dekembris gadawyvetileba, seria A # 303‑A, §29). maSinac ki, 
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rodesac Sidasaxelmwifo sasamarTlos konkretul saqmesTan dakavSi-
rebuli argumentebis da mxareTa mosazrebebis mxardamWeri mtkicebu-
lebebis miRebis mimarT Sefasebis garkveuli farglebi aqvs, xelisu-
fleba valdebulia daasabuTos Tavisi saqmianoba mis mier miRebuli 
gadawyvetilebebis safuZvlebis warmodgeniT (ix. suomineni fineTis 
winaaRmdeg, #37801/97, §36, 2003 wlis 1 ivlisi). dasabuTebul gadawyve-
tilebas kidev erTi funqcia aqvs _ mxareebs uCvenos, rom maT mous-
mines. garda amisa, dasabuTebuli gadawyvetileba mxareebs aZlevs am 
gadawyvetilebis gasaCivrebis saSualebas, aseve saapelacio organos 
mier misi gadasinjvis saSualebas. mxolod dasabuTebuli gadawyveti-
lebis SemTxvevaSia SesaZlebeli marTlmsajulebis ganxorcielebaze 
sajaro kontrolis warmoeba (ix, mutatis mutandis, hirvisaari fineTis wi-
naaRmdeg, #49684/99, §30, 2001 wlis 27 seqtemberi). 

59. warmodgenil saqmeSi dorogomilovskis raionuli sasamarT-
los da moskovis saqalaqo sasamarTlos gadawyvetilebebi ganmcxa-
deblis saCivris daukmayofileblobis Sesaxeb or safuZvels dae-
yrdno. pirveli, maT daadgines, rom ganmcxadebelsa da binis mesaku-
Tres Soris arsebobda winaaRmdegoba binaSi misi gadasvlis ufle-
basTan dakavSirebiT. meore, maT daaskvnes, rom mocemul binaSi gan-
mcxadeblis cxovreba SeiZleba ukanono yofiliyo, radgan ruseTsa 
da saqarTvelos Soris savizo mimosvlis “xelSekruleba” moiTxov-
da, rom ganmcxadebels hqonoda qveyanaSi Sesvlis viza.

60. Sidasaxelmwifo sasamarTloebis pirvel daskvnasTan dakavSire-
biT sasamarTlo miuTiTebs, rom ganmcxadebelma waradgina binis mesaku-
Tris werilobiTi Tanxmoba binaSi misi Sesaxlebis Sesaxeb. binis mesaku-
Tris warmomadgenelma es Tanxmoba zepirad daadastura raionuli sa-
samarTlos winaSe. raionulma sasamarTlom Sesabamisad miuTiTa, rom es 
gancxadebebi procesis oqmSi SeetanaT (ix. zemoT, punqti 17). es niSnavs, 
rom binis mesakuTris Tanxmoba Sidasaxelmwifo procesebze saTanadod 
iyo wardgenili, xolo misi arseboba aRiara raionulma sasamarTlom, 
romelmac raime argumenti ar wamoayena misi daskvnis gasamyareblad rom 
arsebobda winaaRmdegoba ganmcxadebelsa da binis mesakuTres Soris. 
raionul sasamarTlos raime safuZveli arc im daskvnasTan dakavSi-
rebiT warmoudgenia, romliTac igi acxadebda, rom sacxovreblisa da 
samoqalaqo kodeqsebis municipalur-saijaro debulebebi miesadagebo-
da situacias, sadac binis mesakuTres mkafio iuridiuli ufleba hqonda 
binaze da surda igi ganmcxadeblisTvis SeeTavazebina.

61. Sidasaxelmwifo sasamarTloTa ruseT-saqarTvelos savizo 
“xelSekrulebaze” dayrdnobasTan dakavSirebiT sasamarTlo aRniS-
navs, rom maT gamorCaT, SeemowmebinaT aseTi xelSekrulebis arsebo-
ba. faqtobrivad, vizis moTxovna saqarTvelos moqalaqeebisTvis im 
xelSekrulebis safuZvelze ki ar SemouRiaT, romelzedac raionuli 
sasamarTlo miuTiTebda, aramed igi iyo ruseTis mier biSkekis xelSe-
krulebis denonsaciis Sedegi, xolo ruseTsa da saqarTvelos Soris 
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uvizo mimosvlis Sesaxeb ormxrivi xelSekruleba ar arsebobda (ix. 
zemoT, punqti 28). sasamarTlo ar aris darwmunebuli, rom es xarvezi 
SeiZleba gamowveuli yofiliyo terminebs Soris ubralo gansxvave-
biT, radgan “xelSekruleba savizo mimosvlis Sesaxeb” Sidasaxelmwi-
fo ganxilvebze aravis ar warudgenia. rogorc Cans, Sidasaxelmwifo 
sasamarTloebma es miTiTeba sapasporto ganyofilebis gancxadebebi-
dan aiRes. garda amisa, sasamarTlos anomaliurad miaCnia, rom raio-
nuli sasamarTlo daeyrdno xelSekrulebiT regulirebul pirobebs 
saqarTvelos moqalaqeTa saxelmwifoSi Semosvlisa da gaCerebisaT-
vis, magram raime safuZvlebi ar warudgenia im varaudis gasamyare-
blad, rom ganmcxadebeli saqarTvelos moqalaqe iyo. rogorc sa-
samarTlom zemoT daaskvna, am varaudis gamamyarebeli mtkicebuleba 
arc Sidasaxelmwifo procesebze da arc misTvis ar warudgeniaT.

62. raionuli sasamarTlos araadekvaturi dasabuTeba arc moskovis 
saqalaqo sasamarTlos ar gamousworebia, romelmac ubralod moiwo-
na ufro dabali instanciis organos mier warmodgenili safuZvle-
bi. miuxedavad imisa, rom saapelacio sasamarTlos dasabuTebis ase-
Ti teqnika, principSi, misaRebia, warmodgenil saqmeSi man ver SeZlo 
samarTliani sasamarTlos moTxovnebis dakmayofileba. vinaidan gan-
mcxadeblis saapelacio sarCelSi miTiTebuli iyo, rom raionuli sa-
samarTlos daskvnebi moklebuli iyo faqtobriv da/an samarTlebriv 
safuZvels, saqalaqo sasamarTlos miT ufro meti yuradReba unda 
mieqcia Tavisi sakuTari dasabuTebisaTvis (ix. hirvisaaris saqme, cit. 
zemoT, §32). miuxedavad amisa, saqalaqo sasamarTlom ganmcxadeblis 
saapelacio sarCelSi moyvanili argumentebis Semowmebis gareSe, Seja-
mebis saxiT daadastura raionuli sasamarTlos daskvnebi. 

63. aqedan gamomdinare, sasamarTlos miaCnia, rom dorogomilo-
vskis raionuli sasamarTlos aSkarad xarveziani dasabuTeba da ase-
Ti araadekvaturi dasabuTebis damtkiceba moskovis saqalaqo sa-
samarTlos, rogorc saapealacio organos mier, ver akmayofilebs 
samarTliani sasamarTlos moTxovnas. 

amrigad, dairRva konvenciis me-6 muxlis 1-li punqti. 

III. konvenciis 41-e muxlis gamoyeneba

64. konvenciis 41-e muxli adgens:

“Tu sasamarTlo daadgens, rom dairRva konvencia da misi oqmebi, 
xolo Sesabamisi maRali xelSemkvreli mxaris Sidasaxelmwifoebrivi 
samarTali darRvevis mxolod nawilobrivi gamosworebis SesaZleblo-
bas iZleva, saWiroebis SemTxvevaSi, sasamarTlo dazaralebul mxares 
samarTlian dakmayofilebas miakuTvnebs.”
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aA. ziani

65. ganmcxadebeli iTxovda 6 940, 58 rusul rubls (RUR) da 15 947 
aSS dolars (USD) materialuri zianis anazRaurebisaTvis, rac iyo 
wamlebis safasuris, romlebsac mas ufasod miawvdidnen sacxovre-
bel adgilze registraciis SemTxvevaSi, xandazmulobis pensiis da-
namatis, Semosavlis danakargis da registraciis arqonis gamo 515 
rublis odenobis administraciuli jarimis saerTo jami. igi aseve 
iTxovda 49 900 evros aramaterialuri zianis kompensaciisaTvis.

66. mTavrobam ganacxada, rom savaraudo darRvevebsa da wamlebis 
SeZenas Soris mizez-Sedegobrivi kavSiri ar arsebobda.

67. sasamarTlos miaCnia, rom dadgenil darRvevebsa da materia-
lur zianTan dakavSirebiT ganmcxadeblis saCivars Soris mizez-
Sedegobrivi kavSiri ar arsebobs, vinaidan igi dakavSirebulia sa-
medicino xarjebTan da potenciuri Semosavlis dakargvasTan. sa-
samarTlo uaryofs ganmcxadeblis moTxovnis am nawils da akuTvnebs 
mas 15 evros, rogorc administraciuli jarimis kompensacias, rome-
lic man registraciis arqonis gamo gadaixada. aramaterialuri zia-
nisTvis moTxovnili Tanxa gadaWarbebuli Cans. obieqtur safuZve-
lze dayrdnobili Sefasebis Sesabamisad sasamarTlo ganmcxadebels 
akuTvnebs 3000 evros, damatebuli nebismieri sagadasaxado begara.

bB. xarjebi da gaweuli danaxarjebi

68. ganmcxadebeli iTxovda 203 960 rusul rubls sasamarTlo 
xarjebisTvis (sasamarTlos mier uzrunvelyofili iuridiuli dax-
marebis safasuris gamoklebiT), 13 497, 15 rusul rubls Targmanis 
xarjebisTvis, 708,74 rusul rubls safosto xarjebisTvis, 2734 ru-
sul rubls Sidasaxelmwifo sasamarTloebSi gaweuli xarjebisTvis 
da 150 rusul rubls uflebamosilebis formebis damowmebisTvis 
gadaxdili safasurisTvis.

69. mTavroba acxadebda, rom sasamarTlo xarjebi aSkarad gadaWarbe-
buli iyo da usamarTlo gamdidrebas emsaxureboda. sasamarTloSi saq-
mis mosamzadebeli saSualo danaxarji iyo 1500 evro, rac ganmcxadeblis 
mier moTxovnil TanxasTan SedarebiT gacilebiT naklebia. 

70. sasamarTlo eTanxmeba, rom ganmcxadebelma garkveuli xarje-
bi gaswia Sidasaxelmwifo da strasburgis procesebisTvis, Tumca 
moTxovnili konkretuli Tanxa gadaWarbebuli Cans. saqmis masale-
bis gaTvaliswinebiT da ganmcxadeblis iuridiuli daxmarebisTvis 
ukve gadaxdili safasuris gamoklebiT, sasamarTlo mas akuTvne-
bs 2500 evros xarjebis kompensaciis saxiT, damatebuli nebismieri  
sagadasaxado begara. 
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g. sauravi

71. sasamarTlos mizanSewonilad miaCnia, rom sauravi ganisazR-
vros evropis centraluri bankis zRvruli sasesxo ganakveTis 
odenobiT, romelsac unda daematos sami procentuli punqti.

aRniSnulis safuZvelze sasamarTlo erTxmad

1. adgens, rom dairRva konvenciis me-4 oqmis me-2 muxli;
2. adgens, rom dairRva konvenciis me-6 muxlis 1-li punqti;
3. adgens,

(a) rom mopasuxe saxelmwifom im dRidan, rodesac gadawyveti-
leba saboloo gaxdeba konvenciis 44-e muxlis me-2 punqtis Se-
sabamisad, ganmcxadebels sami Tvis vadaSi unda gadauxados ru-
sul rublSi konvertirebuli, angariSsworebis dRes arsebuli  
kursiT:

(i) 15 (TxuTmeti) evro materialuri zianisTvis;
(ii) 3000 (sami aTasi) evro aramaterialuri zianisTvis;
(iii) 2500 (ori aTas xuTasi) evro xarjebisa da gaweuli 

danaxarjebisTvis;
(iv) zemoaRniSnul Tanxebze gaTvaliswinebuli nebismieri

sagadasaxado begara; 
(b) rom zemoaRniSnuli sami Tvis gasvlis Semdeg saboloo 

angariSsworebamde zemoxsenebul Tanxas sajarimo periodis gan-
mavlobaSi daericxeba ubralo procentebi evropis centraluri 
bankis zRvruli sasesxo ganakveTis toli ganakveTiT, romelsac 
daemateba sami procentuli punqti;

4. uaryofs ganmcxadeblis danarCen moTxovnebs samarTlian  
dakmayofilebasTan dakavSirebiT 

Sesrulebulia inglisur enaze da werilobiT gacxadebulia 2007 
wlis 22 Tebervals, sasamarTlos reglamentis 77-e wesis me-2 da me-3 
punqtebis Sesabamisad.

soren nilseni    kristos rozakisi
seqciis mdivani    Tavmjdomaree.
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