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Boicenco v. Moldova





meoTxe seqcia

saqme boicenko moldovas winaaRmdeg

(ganacxadi # 41088/05)

gadawyvetileba

strasburgi

2006 wlis 11 ivlisi

saboloo

11/10/2006

winamdebare gadawyvetileba saboloo gaxdeba konvenciis 44-e muxlis 
me-2 punqtiT gaTvaliswinebuli garemoebebis SemTxvevaSi. igi SesaZloa 

daeqvemdebaros redaqciul gadasinjvas.
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saqme „boicenko moldovas winaaRmdeg“,

(Boicenco v. Moldova)

adamianis uflebaTa evropulma sasamarTlom (meoTxe seqcia), romlis 
palatam Semdegi SemadgenlobiT:

ser nikolas bratca, Tavmjdomare, 
b-ni j. kasadevali, 
b-ni j. bonello,
b-ni m. pellonpaa, 
b-ni k. traia, 
b-ni s. pavlovCi,
b-ni j. sikuta, mosamarTleebi,
da b-ni T.l. elri, seqciis registratori,

2006 wlis 20 ivniss ganmartoebiT iTaTbira,

gamoaqvs Semdegi gadawyvetileba, romelic miiRo amave dRes:
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procedura

1. saqmes safuZvlad daedo ganacxadi (# 41088/05) moldovis res-
publikis winaaRmdeg, romelic 2005 wlis 16 noembers Seitana sa-
samarTloSi adamianis uflebaTa da ZiriTad TavisuflebaTa kon-
venciis (`konvencia~) 34-e muxlis Sesabamisad nikolae boicenkom 
(`ganmcxadebeli~).

2. ganmcxadebels warmoadgens b-ni vitali nagacevCi da b-ni vladislav 
gribincea, advokatebi, romlebic ewevian praqtikas CiSinauSi da romle-
bic arian arasamTavrobo organizaciis `advokatebi adamianis uflebe-
bisaTvis~ wevrebi. moldovas mTavrobas (`mTavroba~) warmoadgens misi 
agenti, b-ni vitali parlogi. 

3. ganmcxadebeli amtkicebda, rom is gaeqvemdebara sastik mopyro-
bas policiis mxridan da, rom xelisuflebas ar Cautarebia am SemTx-
vevis adekvaturi gamoZieba, rac arRvevs me-3 muxls. is aseve Civis 
patimrobis dros saTanado samedicino momsaxurebis ararsebobaze da 
Tavisuflebis uflebis darRvevaze, rac ganmtkicebulia konvenciis 
me-5 muxliT. is aseve Civis, rom erovnulma xelisuflebam mas xeli 
SeuSala, evropul sasamarTloSi saqmis SetanaSi, rac gaTvaliswinebu-
lia 34-e muxliT. 

4. ganacxadi gadaeca meoTxe seqcias. 2005 wlis 13 dekembers am se-
qciis palatam gadawyvita, rom Seetyobinebina mTavrobisaTvis ganacxa-
dis Sesaxeb. konvenciis 29-e muxlis me-3 punqtis debulebaTa Sesabamisad, 
man gadawyvita, ganexila ganacxadis arsebiTi mxare mis dasaSvebobasTan 
erTad. ganmcxadeblis janmrTelobis mZime mdgomareobis gamo man aseve 
gadawyvita, mieniWebina prioriteti saqmisaTvis, rac ganmtkicebulia sa-
samarTlos reglamentis 41-e wesiT. 

5. rogorc ganmcxadebelma, ise mTavrobam waradgina mosazrebebi arse-
biT mxaresTan mimarTebiT (59-e wesis 1-li punqti).

faqtebi

I.	 saqmis garemoebebi

6. ganmcxadebeli daibada 1961 wels da cxovrobs CiSinauSi.

1.	 ganmcxadeblis dakaveba da misi momdevno samedicino mdgomareoba

7. 2005 wlis 20 maiss ganmcxadebeli daakava ekonomikuri danaSaulisa 
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da korufciis winaaRmdeg mebrZolma centrma, TaRliTobis CadenisaTvis 
eWvis gamo (edkmc). 

8. misi dakavebis dros mis normalur fizikur mdgomareobas ar etyo-
boda aSkara anomalia. samedicino saqmis Tanaxmad, romelic daTariRebu-
lia 2005 wlis martiT, ganmcxadebeli iwonida 133 kilograms. 

9. im policielTa mier 2005 wlis 21 maiss Sedgenili angariSebis mixed-
viT, romlebmac is daakaves, ganmcxadebeli Seecada gaqcevas, miayena maT 
sityvieri Seuracxyofa da winaaRmdegobis gawevasac ki Seecada, pisto-
letis xelis davlebis mcdelobiT, romelic mas hqonda da misTvis ward-
genili dakavebis orderis gadagdebis gziT. am angariSebidan ar Cans, rom 
raime Zala iqna gamoyenebuli ganmcxadeblis mimarT an, rom is raimenai-
rad dazianda dakavebis dros. ganmcxadebeli uaryobs, rom man dakavebi-
sas winaaRmdegoba gaswia. 

10. policiis angariSebidan Cans, rom ganmcxadebeli daakaves daaxlo-
vebiT saRamos 6 saaTsa da 45 wuTze. ganmcxadebeli amtkicebs, rom is 
daakaves saRamos 4 saaTsa da 30 wuTze. 

11. ganmcxadeblis mxare amtkicebs, rom edkmc-s SenobaSi misi miyvanis 
Semdeg is scemes policiis TanamSromlebma, ris Sedegad man dakarga go-
neba. mTavroba uaryofs amas. 

12. samedicino daskvnis mixedviT, romelic amave dRes, saRamos 8 saaT-
sa da 34-e wuTze Seadgina edkmc-is eqimma, ganmcxadebeli ugono mdgo-
mareobaSi iyo. daskvnaSi eqimma aRniSna, rom, policiis TanamSromlebis 
TqmiT, man dakarga goneba `Zlieri sulieri aRelvebis gamo~, da rekomen-
dacia gauwia, rom ganmcxadebeli moenaxulebina kardiologs. daskvnidan 
ar Cans, rom ganmcxadebeli ramenairad dazianda dakavebis dros. 

13. erT-erTma mis advokatma ganmcxadebeli ixila daaxlovebiT saRa-
mos 10 saaTsa da 20 wuTze edkmc-Si da aRniSna dakavebis oqmSi (proces 
verbal de reţinere), romelic misi TandaswrebiT policiis TanamSromlebma 
Seadgines, rom ganmcxadebeli ugono mdgomareobaSi iyo. advokatis Txo-
vniT gamoiZaxes saswrafo daxmareba saRamos 11 saaTsa da 37-e wuTze, 
xolo 2005 wlis 21 maisis dilis 1 saaTsa da 30 wuTze ganmcxadebeli, jer 
kidev ugono mdgomareobaSi, waiyvanes kardiologiur saavadmyofoSi..

14. kardiologiuri saavadmyofos samedicino Canawerebidan Cans, rom 
ganmcxadebeli gonebaze movida mas Semdeg, rac is iq moaTavses, magram 
ar aris naTeli rodis moxda es. samedicino Canawerebis Sesabamisad, mas 
awuxebda maRali arteriuli wneva da gaurkveveli warmomavlobis SfoTvis 
sindromi. ganmcxadebeli ar pasuxobda kiTxvebs da araferze reagirebda. 
mas aseve awuxebda Tavis tkivilebi da Rebineba. samedicino saqmeSi ar aris 
informacia hospitalizaciis dros misi wonis Taobaze. eqimebda rekomen-
dacia misces, inter alia, rom ganmcxadebels Cautardes Tavis tvinis skanire-
ba, raTa gamoiricxos ganmcxadeblis celebraluri dartymis SesaZleblo-
ba. eqimebma daaskvnes, rom saboloo diagnozis dasma SesaZlebeli gaxdeba 
mxolod mas Semdeg, rac Catardeba moxseniebuli gamokvlevebi.

15. 2005 wlis 24 maiss ganmcxadebeli gadaiyvanes cixis saavadmyofo-
Si. 2005 wlis 25 maiss ganmcxadebeli moinaxula nevrologma, romelmac 
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aRniSna samedicino saqmeSi, rom 2005 wlis 20 maiss mas awuxebda Tavis 
travma, rasac mohyva gonebis dakargva. nevrologma gasca rekomenda-
cia, Catarebuliyo samedicino mkurnalobis sxvadasxva forma, magram ar 
gauwia rekomendacia, Catarebuliyo Tavis tvinis skanireba. 2005 wlis 26 
maiss eqimma samedicino saqmeSi miuTiTa, rom ganmcxadebels hqonda tki-
vili filtvebis midamoebSi da wiTeli feris Sardi. 2005 wlis 2 ivniss 
ganmcxadebeli Seamowma saavadmyofos ufrosi eqimebisagan Semdgarma ko-
misiam, romelmac daadgina, inter alia, Tavis Zlieri tramvis da Seryevis 
diagnozi da gauwia rekomendacia, inter alia, rom ganmcxadebels gaevlo 
fsiqiatriuli gamokvleva. 2005 wlis 7 ivniss eqimma gaakeTa Sesabamisi 
Canaweri samedicino saqmeSi, rom ganmcxadebeli dauyovnebliv saWiroebs 
mkurnalobas, magram arcerTi ar ganxorcielebula. 

16. 2005 wlis 1 seqtembramde ganmcxadebeli imyofeboda cixis saavad-
myofoSi, rodesac is gadaiyvanes cixeSi TxuTmeti dRiT, misi fsiqia-
triul saavadmyofoSi Semdgomi gadayvanis mizniT. samedicino Canawere-
bis mixedviT, cixis saavadmyofoSi misi yofnisas is arasodes amdgara 
sawolidan. is Tavad ver ikvebeboda da mas momsaxure samedicino per-
sonali kovziT kvebavda Txevadi sakvebiT. is ar gadioda sapirfareSoSi, 
xolo iyenebda higienur baliSs, romelsac ganavlis mZafri suni hqonda. 
iSviaT SemTxvevebSi is pasuxobda eqimis kiTxvebs Zalian dalab xmaze an 
iyenebda Jestebs, romliTac miuTiTebda Tavis tkivilebze da tkivilze 
filtvebis midamoebSi. misi Sardi iyo wiTeli feris. umravles dros is 
ar reagirebda raime kiTxvebze da Tvalebi daxuWuli hqonda. xuTjer 
mainc 2005 wlis maisisa da agvistos ganmavlobaSi samedicino personalma 
warudgina xelmZRvanelebs werilobiTi informacia, rom misi mdgomare-
obis gamo, ganmcxadebels ar SeeZlo wamlebis gadaylapva. Svidjer mainc 
eqimebda samedicino saqmeSi miuTiTes, rom ganmcxadeblis mdgomareoba 
iyo damakmayofilebeli. ramdenjerme eqimebma dauSves samedicino saqme-
Si, rom ganmcxadeblis mdgomareoba yalbi iyo. 

17. ramdenjerme 2005 wlis maissa da seqtembers Soris ganmcxadeblis 
erT-erTma advokatma da misma meuRlem moiTxova, rom damoukidebeli 
eqimi SeeSvaT ganmcxadebelTan, magram maT ar miuRiaT pasuxi. 

18. cixis saavadmyofoSi ganmcxadeblis yofnisas, misma meuRlem mxo-
lod erTxel SeZlo misi monaxuleba, 2005 wlis 5 ivliss, 10 wuTis gan-
mavlobaSi. mis dedas ar mieca neba, moenaxulebina is. erTxel man miwera 
werili buiukanis raionul sasamarTlos da cixis saavadmyofos da Txova, 
inter alia, misi suraTi; Tumca mas ar miuRia pasuxi. 

19. 2005 wlis 1 agvistos cixis saavadmyofos mTavarma eqimma gasca 
rekomendacia, rom Catarebuliyo ganmcxadeblis fsiqiatriuli Semowme-
ba, raTa `daedasturebinaT an gamoericxaT simulacia~. 2005 wlis 3 ag-
vistos buiukanis raionulma sasamarTlom gasca brZaneba ganmcxadeblis 
sasamarTlo-samedicino da fsiqiatriul gamokvleva. 

20. 2005 wlis 18 da 30 agvistosa da 6 da 13 seqtembers ganmcxadeblis 
erT-erTma advokatma da mis meuRlem TxovniT mimarTa buiukanis raio-
nul sasamarTlos da iusticiis saministros, rom ganmcxadebeli gadae-
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yvanaT fsiqiatriul saavadmyofoSi da, rom daeCqarebinaT fsiqiatriuli 
gamokvleva. isini amtkicebdnen, inter alia, rom mkafio diagnozis ararse-
bobis gamo, SeuZlebeli iyo am droisaTvis Sesabamisi samedicino mkur-
naloba. ganmcxadeblis meuRlem aseve SesTavaza mis tranportirebasTan, 
Semowmebasa da samedicino mkurnalobasTan dakavSirebuli yvela xarjis 
dafarva. am Txovnebze pasuxi ar miRebula.

21. sasamarTlos 2005 wlis 3 agvistos brZanebis Sedegad, ganmcxade-
bels Cautarda sami samedicino gamokvleva. sasamarTlo-samedicino ga-
mokvleva Catarda 2005 wlis 28 agvistos da eqimebi daskvnaSi miuTiTebd-
nen, inter alia:

`2005 wlis 20 maiss ganmcxadebels awuxebda Tavis travma gonebis dakargviT.

hospitalizaciis dros mas awuxebda Tavis tkivilebi, Tavbrusxvevebi da 
Suilebi TavSi, Rebineba da daRliloba ... tkivili welis midamoSi ...

diagnozi: Tavis mwvave travma, saSualo simZimis Seryeva ...

ganmcxadeblis sxeulze ar yofila aRmoCenili xilvadi dazianebebi arc 
[kardiologiur saavadmyofoSi da arc cixis saavadmyofoSi] misi yofnis 
ganmavlobaSi; miuxedavad amisa, dadginda, rom mas awuxebda Tavis travma.

2005 wlis 23 maiss, kardiologiuri saavadmyofos eqimebma daadgines cen-
traluri nervuli sistemis aSliloba, romlis warmomavloba ver dadgin-
da Tanamedrove klinikuri gamokvlevebis SeuZleblobis gamo (magnituri 
rezonansi, tvinis skanireba), da Sedegad, SeuZlebeli iyo adekvaturi sa-
medicino mkurnalobis daniSvna.

2005 wlis 20 maissa da 2005 wlis 1 seqtembers Soris eqimebis mier gakeTe-
buli samedicino Canawerebis mixedviT, aSkaraa, rom am periodis ganmavlo-
baSi ganmcxadebels ar SeeZlo aqtiuri monawileoba mieRo sisxlissamarT-
lebriv gamoZiebaSi.~

22. 2005 wlis 20 seqtembers Catarda fsiqiatriuli gamokvleva. Tumca, 
buiukanis raionulma sasamarTlom miiCnia daskvna arasrulyofilad da 
gasca brZaneba damatebiTi gamokvlevis Catarebis Sesaxeb, romelic Sedga 
2005 wlis 15 noembers. 2005 wlis 20 seqtembrisa da 15 noembris daskvnebi 
iTvaliswinebs, inter alia:

`... komisia askvnis, rom ganmcxadebels ar awuxebs raime qronikuli gone-
brivi avadmyofoba, magram rom mas awuxebs Tavis travma da maRali arte-
riuli wneva ...

2005 wlis 26 maisidan ganmcxadebelma Sewyvita kiTxvebze pasuxis gacema; 
is arasodes amdgara sawolidan; is WuWyiania da ikvebeba mxolod Txe-
vadi sakvebiT. ... is moiyvanes saavadmyofoSi sakaciT. is ar moZraobs, 
ar reagirebs sxvebze ... is wevs daxuWuli TvalebiT da xeli udevs 
mkerdze. mas fermkTali da anemiuri saxe aqvs, namianis kaniT ... is ar 
uwevs winaaRmdegobas samedicino gamokvlevas ..., is indiferentuli da 
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pasiuria da ar TanamSromlobs eqimebTan. is ar uwevs winaaRmdegobas, 
rodesac mas uReben pirs, magram ar yofs enas. misi xelebi da xefebi 
usicocxloT ecema, rodesac maT zemoT weven. 

rodesac eqimebi cdiloben Seamowmon misi gugebi, is Tvalebs maRla abru-
nebs. misi tansacmeli aris WuWyiani; is iyenebs higienur baliSs, romelsac 
aqvs Sardis mZafri suni. ... is Tavs ar uvlis ... da mas uvlis (xeliT kve-
baven, banen da ucvlian) samedicino personali ...

... stresma (dakaveba, sisxlissamarTlebrivi gamoZieba) gamoiwvia reaqciu-
li fsiqozi depresiulobisa da fsiqikuri aSlilobis sindromiT (daqvei-
Tebuli gonebrivi reagirebis unari arc iseTi mZimea, rogorc koma, rac 
imiT vlindeba, rom pirs mainc SeuZlia nawilobriv reagirebis moxdeba 
raime gamaRizianebelze, rogoricaa tkivili), ramac mouspo azrovnebis 
unari da mas sWirdeba mkurnaloba mkacri zedamxedvelobis qveS.~

23. 2005 wlis 15 seqtembers ganmcxadebeli iyo hospitalizebuli cen-
tralur fsiqiatriul saavadmyofos sasamarTlo gamoZiebis departa-
mentSi, sadac is dResac imyofeba. 

24. 2005 wlis dekemberSi mTavrobis mier warmodgenili samedicino 
saqmidan aSkarad Cans, rom am droisaTvis, drois umravlesoba ganmcxade-
beli imyofeboda fsiqikuri aSlilobis mdgomareobaSi. is gonze movida 
sami kviris ganmavlobaSi, 2005 wlis 2-dan 24 oqtombramde., magram winan-
del mdgomareobaSi aRmoCnda mas Semdeg, rac daeqvemdebara sxeulebriv 
Cxrekas saavadmyofos kafeteriaSi. mTavrobam warmoadgina 2005 wlis 
oqtombris, noembrisa da dekembris TveebSi ganmcxadeblis medikamente-
bisaTvis gaweuli danaxarjebis qviTrebis aslebi.

25. sasamarTlos ar aqvs informacia imis Sesaxeb, gamosula Tu ara 
odesme ganmcxadebeli fsiqikuri aSlilobis mdgomareobidan. naTelia, 
rom 2003 wlis 23 dekembers buiukanis raionulma sasamarTlom gasca 
brZaneba, rom ganmcxadebeli daetovebinaT centralur fsiqiatriul 
saavadmyofoSi samkurnalod, mis srul gamojanmrTelebamde. 

26. ganmcxadeblis erT-erTi advokatis TxovniT, doqtorma i. ber-
gim, fsiqiatrma 2005 wlis 5 dekembers gasca samedicino daskvna, romlis 
mixedviT, mkurnalobis gareSe datovebulma fsiqozurma mdgomareobam 
depresiulobisa da fsiqikuri aSlilobis sindromiT, rac travmatul 
mdgomareobaSi rCeba, SeiZleba gamoiwvios qronikuli fsiqiatriuli da-
avadebis ganviTareba.

27. ganmcxadeblis erT-erTi advokatis TxovniT, ganmcxadeblis 
ojaxis eqimis, doqtor t. morarus mier 2005 wlis 6 Tebervals gace-
muli samedicino daskvnis mixedviT, ganmcxadebels, didi xniT adre, 
vidre 2005 wlis 20 maiss miiRebda Tavis travmas, awuxebda diabeti da 
maRali arteriuli wneva. cixis saavadmyofoSi misi yofnis ganmavlobaSi 
is arasakmarisad ikvebeboda da dakarga 30-35 kilogrami. fsiqikuri aS-
lilobis gamo is ver ikvebeboda da Sesabamisad, saWiroebda glukozis, 
aminomJavebis, C da D da sxva vitaminebis gadasxmas. misi mdgomareobis 
gamo is diabeturi komis, insultisa da gulis Setevis ganviTarebis 
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didi riskis winaSe idga. cixis saavadmyofos samedicino saqmidan naTe-
lia, rom is ar iyo uzrunvelyofili sakmarisi samedicino momsaxure-
biT da samedicino gamokvleviT. misi fsiqikuri aSlilobis sindromi 
aRmoCenil iqna 4-5 Tvis Semdeg. 

28. 2005 wlis 28 marts ganmcxadeblis advokati b-ni gribincea miiRo 
fsiqiatriuli saavadmyofos mTavari eqimis moadgilem, b-ma i. katrinicma, 
romelmac acnoba b-n gribinceas, inter alia, rom fsiqiatriul saavadmyofo-
Si hospitalizaciis droisaTvis, ganmcxadebeli iwonida 100 kilogramze 
naklebs da mogvianebiT, wonis momatebis Semdeg, is iwonida daaxlovebiT 100 
kilograms. b-ma katrinicma aseve acnoba advokats, rom ganmcxadebels ori 
kviris win Cautarda tvinis skanireba. mTavrobas es sadavod ar gauxdia. 

2. sastiki mopyrobis Sesaxeb ganmcxadeblis saCivari

29. 2005 wlis 27 maiss, rodesac droebiT ganmcxadebeli gonebaze mo-
vida, man uTxra Tavis erT-erT advokats, eqimis TandaswrebiT, rom is 
scema policiam da, rom mas aqvs Zlieri Tavis tkivilebi da tkivile-
bi filtvebis midamoebSi. eqimma acnoba advokats, rom ganmcxadebels 
awuxebda Tavis travma da garkveuli tkivili filtvebSi. 

30. 2005 wlis 31 maiss ganmcxadeblis erT-erTma advokatma Seitana 
saCivari generalur prokuraturaSi edkmc-is warmomadgenelTa mier gan-
mcxadeblis mimarT sastiki mopyrobis Sesaxeb da Txova sisxlis samarT-
lis saqmis aRZvra. man Seatyobina prokuraturas imis Sesaxeb, rac mas 
ganucxada ganmcxadebelma da eqimma. 

31. msgavsi saCivrebi Seitana ganmcxadeblis meuRlem oTxjer 2005 
wlis ivnissa da agvistoSi.

32. 2005 wlis 10 agvistosa da 10 oqtombers ganmcxadeblis advokatma 
generalur prokuraturas mimarTa kiTxviT, ganixiles Tu ara misi 2005 
wlis 31 maisis saCivari. mas ar miuRia raime pasuxi.

33. mxolod 2005 wlis 23 dekembers, ganmcxadeblis mimarT sisxlis 
samarTlis saqmis ganxilvisas sasamarTlo sxdomaze gakeTebuli ganmeo-
rebiTi Txovnis Semdeg, ganmcxadeblis advokatma gadasca 2005 wlis 8 
ivnisis gadawyvetileba, romliTac mis 2005 wlis 31 maisis saCivarze uari 
eTqva. gadawyvetilebas xels awerda b-ni nikolae katana, igive prokuro-
ri, romelmac wauyena brali ganmcxadebels da mimarTa sasamarTlos misi 
dapatimrebis Sesaxeb (ix. qvemoTmoyvanili 45-e da 46-e punqtebi). 

34. b-ma katanam sadavod gaxada, inter alia, zemoxsenebuli gadawyvetile-
ba, rom vinaidan advokatis 2005 wlis 31 maisis saCivari ar Seicavda raime 
konkretul informacias sastiki mopyrobis garemoebebTan dakavSirebiT, 
da situaciis gasarkvevad, is Seecada piradad Sexvedroda ganmcxadebels 
2005 wlis 25 da 30 maiss. Tumca, ganmcxadebeli kategoriul uarze iyo, 
rom esaubra masTan. ufro metic, eqimebmac ki daadastures, rom ganmcxa-
debeli uars ityoda, gasaubreboda gamomZieblebs da prokurorebs da, 
rom daelaparakeboda mxolod Tavis advokatebs da eqimebs da, rom is 
axdenda Tavisi simptomebis simulirebas. b-ma katanam daaskvna, rom ne-
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bismier SemTxvevaSi dasaSvebi iyo, rom ganmcxadebels ganzraxuli hqon-
da, gamoeyenebina pistoleti misi dakavebis dros. aseT garemoebebSi, po-
liciis TanamSromlebs hqondaT ufleba, gamoeyenebinaT Zala da maT mier 
Zalis gamoyeneba SeiZleba miCneul iqnes, rogorc kanonieri Tavdacva. 

35. dauzustebel dRes ganmcxadeblis advokatma gaasaCivra 2005 wlis 
8 ivnisiT daTariRebuli generaluri prokuraturis gadawyvetileba. 

36. 2006 wlis 23 Tebervals raskanis raionuli sasamarTlos mosamarT-
lem georg morozanma uari ganacxada gasaCivrebaze. is amtkicebda, inter 
alia, rom gamoZieba Catarda srulyofilad da obieqturad kanonis raime 
darRvevis gareSe. man daadgina, rom ganmcxadebelma 2005 wlis 25 da 30 
maiss uari ganacxada prokurorTan gasaubrebaze. ufro metic, ganmcxa-
debels ar miumarTavs saCivriT prokurorisaTvis wamebasa da fizikur 
ZaladobasTan dakavSirebiT. arc eqimebs uTqvamT raime prokurorisaT-
vis sastik mopyrobasTan dakavSirebiT, miuxedavad imisa, rom isini val-
debulni arian, Seatyobinon mas aseTi SemTxvevebis Sesaxeb. samedicino 
saqmidan ar Cans raime xilvadi niSnebi ganmcxadeblis sxeulis mimarT 
ZaladobasTan dakavSirebiT. 

3. saCivrebi samedicino momsaxurebis ararsebobis gamo 

37. 2005 wlis 1 ivliss ganmcxadeblis meuRlem mimarTa saCivriT ge-
neralur prokuraturas, inter alia, rom mas ar darTes neba, moenaxulebina 
Tavisi meuRle da, rom mas uzrunveleyo is samedicino momsaxurebiT. 
cixis saavadmyofis policielebi da eqimebi saidumlod inaxavdnen gan-
mcxadeblis samedicino mdgomareobas, raTa daemalaT wamebis niSnebi. is 
aseve asaCivrebda, rom mis Txovnaze, damoukidebeli eqimisaTvis daerToT 
neba, konsultacia gaewia ganmcxadeblisaTvis, uari ganucxades. proku-
raturas ar gaucia pasuxi am werilze. 

38. 2005 wlis 18 agvistos ganmcxadeblis erT-erTma advokatma saCi-
vriT mimarTa buiukanis raionul sasamarTlos, rom fsiqiatriuli ga-
mokvleva, romelzec man 2005 wlis 3 agvistos miiRo brZaneba, ar Ca-
tarebula gaurkveveli mizezebis gamo. ganmcxadeblisaTvis saTanado 
samedicino momsaxurebis uzrunvelsayofad, sasamarTlos eTxova, gaeca 
Sesabamisi organoebisaTvis brZaneba, raTa kerZo eqimisaTvis daerToT 
ganmcxadeblisaTvis konsultaciis gawevis nebarTva da, rom daeCqarebi-
naT fsiqiatriuli gamokvleva. buiukanis raionul sasamarTlos araso-
des ganuxilavs es Txovna. 

39. 2005 wlis 6 seqtembers ganmcxadeblis meuRlem gaasaCivra buiukanis 
raionul sasamarTloSi is, rom fsiqiatriuli gamokvleva ar tardeboda. man 
acnoba sasamarTlos, rom man daadgina, rom ganmcxadebeli ver iqneboda ga-
dayvanili fsiqiatriul saavadmyofoSi gonebadakarguli pirebis transpor-
tirebisaTvis saWiro aRWurvolobis ararsebobis gamo. is amtkicebda, rom 
misi meuRlis janmrTelobis mdgomareoba gauaresdeboda da, rom diagnozis 
ararsebobis gamo Sesabamisi samedicino mkurnaloba SeuZlebeli iqneboda. 
man SesTavaza, rom dafaravda ganmcxadeblis transportirebasTan, samedi-
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cino gamokvlevasa da samedicino mkurnalobasTan dakavSirebul xarjebs. es 
saCivari arasodes ganuxilavs buiukanis raionul sasamarTlos. 

40. 2005 wlis 6 seqtembers ganmcxadeblis dedam miwera buiukanis raio-
nul sasamarTlos werili da Txova, rom, inter alia, mas mieRo brZaneba misi 
SvilisaTvis daCqarebuli fsiqiatriuli Sefasebis uzrunvelyofis, araa-
damiunuri mopyrobisa aRkveTis da adamianisaTvis Sesaferisi samedicino 
momsaxurebis uzrunvelyofis Sesaxeb. es saCivari arasodes ganuxilavs 
buiukanis raionul sasamarTlos.

41. 2005 wlis 13 seqtembers ganmcxadeblis meuRlem miwera werili 
buiukanis raionul sasamarTlos, generalur prokuraturas da cixis 
saavadmyofos direqtors. is Cioda, inter alia, rom misi meuRlis fsiqia-
triuli Sefaseba, policiis mier Segnebulad gaiwela da, rom aman SeuZle-
beli gaxada misTvis Sesabamisi samedicino momsaxurebiT uzrunvelyofa. 
ganmcxadeblis meuRles ar miuRia raime pasuxi am saCivarze.

42. 2005 wlis 5 oqtombers ganmcxadeblis erT-erTma advokatma weri-
li miwera buiukanis raionul sasamarTlos, rom 2005 wlis 20 seqtembris 
fsiqiatriuli gamokvlevis Sedegad gairkva, rom ganmcxadebels daud-
ginda seriozuli fsiqiatriuli mdgomareoba. vinaidan cixis saavadmyo-
fom, sadac ganmcxadebeli dapatimrebuli iyo 2005 wlis 1 seqtembramde, 
ar umkurnala fsiqiatriul daavadebebs, diagnozis dasmac da Sesabamisi 
mkurnalobis Catarebac SeuZlebeli iyo. Sesabamisad, mas ar mieca same-
dicino momsaxurebis saSualeba, rac saWiro iyo adamianisaTvis da dae-
qvemdebara sastik tanjvas. buiukanis raionul sasamarTlos arasodes 
upasuxia am werilisaTvis. 

43. 2005 wlis 6 oqtombers ganmcxadeblis meuRlem saCivari Seita-
na buiukanis raionul sasamarTloSi, inter alia, rom misi meuRle ar iyo 
uzrunvelyofili Sesabamisi samedicino momsaxurebiT cixis saavadmyo-
foSi yofnisas. sasamarTlos arc am saCivarze mouxdenia reagireba. 

44. 2005 wlis 24 noembers ganmcxadeblis erT-erTma advokatma mimar-
Ta buiukanis raionul sasamarTlos nebarTvis TxovniT, rom momxdariyo 
kerZo eqimis viziti ganmcxadebelTan. man Seatyobina sasamarTlos, rom 
eqvs Tveze meti drois ganmavlobaSi ganmcxadebeli ar mosula gons da, 
rom saxelmwifos mier uzrunvelyofili mkurnaloba ar yofila efeqtu-
ri. man aseve acnoba sasamarTlos, rom mis Txovnaze pasuxis dagvianeba 
Seadgenda ganmcxadeblis araadamianur da damamcirebel mopyrobas, misi 
gamojanmrTelebisaTvis xelis SeSlis gamo. man aseve acnoba sasamarT-
los, rom yvela xarji daifareba ganmcxadeblis ojaxis mier. sasamarT-
los arasodes ar ganuxilavs es Txovna.

4. ganmcxadeblis patimrobasTan dakavSirebuli samarTalwarmoeba

45. 2005 wlis 23 maiss prokuroris nakolae katanas moTxovnis Sedegad, 
buiukanis raionulma sasamarTom gasca brZaneba ganmcxadeblis 10 dRiT 
dapatimrebis Sesaxeb. brZanebis gacemasTan dakavSirebuli mizezebi, 
romlebsac miuTiTa sasamarTlom, Semdegia:
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`[ganmcxadebeli] eWvmitanilia Zalian mZime danaSaulis CadenaSi, romlis-
Tvisac kanonmdebloba iTvaliswinebs or weliwadze meti vadiT patimro-
bas; sasamarTlosaTvis wardgenili mtkicebuleba mopovebul iqna kano-
nierad; aucilebelia eWvmitanilis izolireba sazogadoebisagan; is Sei-
Zleba gaeqces samarTaldamcav organoebs an sasamarTlos; man SeiZleba 
xeli SeuSalos gamoZiebas WeSmaritebis dadgenaSi an xelaxla Caidinos 
danaSauli~.

46. 2005 wlis 25 maiss ganmcxadebels braldeba oficialurad warud-
gina prokurorma nikolae katanam.

47. 2005 wlis 25 maiss ganmcxadebelma gaasaCivra patimrobis Sesaxeb 
brZaneba da amtkicebda, inter alia, rom ar arsebobda misi mimalvis, ga-
moZiebisaTvis xelis SeSlis an danaSaulis xelaxla Cadenis riskis mt-
kicebuleba. man miuTiTa, rom sisxlissamarTlebrivi samarTalwarmoeba 
mimdinareobda 2004 wlis Tebervlidan da rom am periodidan misi saq-
cieli ar iZleoda misi amgvari ganzraxvis safuZvels. ufro metic, misi 
samedicino mdgomareoba iyo mniSvnelovani argumenti gaTavisuflebis 
sasargeblod. 

48. 2005 wlis 27 maiss CiSinaus saapelacio sasamarTlom raime mizeze-
bis gareSe uari ganacxada apelaciaze, romelic Seitanes ganmcxadeblis 
advokatebma.

49. 2005 wlis 30 maissa da 22 ivniss imave safuZvliT buiukanis raio-
nulma sasamarTlom gaagrZela patimrobis vada. CiSinaus sasamarTlom 
patimrobis gagrZelebis Sesaxeb apelaciaze ganmcxadebels uari uTxra 
Sesabamisad 2005 wlis 3 da 30 ivniss.

50. brZanebas patimrobis Sesaxeb 2005 wlis 23 ivliss gauvida vada, 
magram ganmcxadebeli ar ganTavisuflebula. 

51. 2005 wlis 25 ivliss prokuraturam kompetentur sasamarTlos 
warudgina sisxlissamarTlis saqme. 

52. 2005 wlis 26 ivliss ganmcxadeblis erT-erTma advokatma mimarTa 
TxovniT buiukanis raionul sasamarTlos, gaeTavisuflebinaT ganmcxa-
debeli patimrobidan, radgan, inter alia, brZanebas patimrobis Sesaxeb ra-
mdenime dRis win gauvida vada. am Txovnaze mas uari ganecxada 2005 wlis 
3 agvistos.

5. 	 kerZo eqimis mier ganmcxadeblisa da misi samedicino saqmis  
Semowmeba misi fsiqiatriul saavadmyofoSi gadayvanis Semdeg 

53. am Tavis qveS warmodgenili faqtebi efuZneba ganmcxadeblis mtkice-
bebs da mis mier warmodgenil dokumentebs. mTavrobam isini ar uaryvia.

54. 2005 wlis 16 noembris Semdeg, kerZo eqimma mxolod erTxel moi-
naxula ganmcxadebeli, 2006 wlis ianvris dasawyisSi. ganmcxadeblis in-
formaciiT, eqimis vizitis mizani iyo misi samedicino mdgomareobisa da 
momavali mkurnalobis xarjebis Sefaseba.

55. ganmcxadebelTan konsultaciebis Semdeg, eqimma t. morarum da-
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askvna, rom aucilebeli iqneboda rigi gamokvlevis Catareba, rom mas 
mieRo saboloo daskvna. misi werilobiTi daskvna gaegzavna fsiqiatriul 
saavadmyofos da buiukanis raionul sasamarTlos. ganmcxadeblis meuR-
lem SesTavaza yvela samedicino xarjebis dafarva.

56. 2006 wlis TebervalSi eqimi t. moraru Seecada, kidev erTxel moe-
naxulebina ganmcxadebeli misTvis gamokvlevis Casatareblad, magram mas 
ar darTes amis neba.

57. 2006 wlis 8 Tebervals ganmcxadeblis meuRlem Seitana sarCeli 
buiukanis raionul sasamarTloSi fsiqiatriuli saavadmyofos uaris 
gamo, rom daerToT ganmcxadeblis monaxulebis neba eqimi t. morarusaT-
vis, magram masze uari ganacxada sasamarTlom 2006 wlis 10 Tebervals im 
safuZvliT, rom sasamarTlos ar hqonda ufleba, Careuliyo ganmcxade-
blis samedicino mkurnalobis procesSi saavadmyofos eqimebisaTvis ins-
truqciebis micemis gziT. msgavs ganmeorebiT Txovnebze ganmcxadeblis 
meuRlisa da advokatis mier uari gacxadda 2006 wlis 16 da 19 Tebervals, 
xolo sasamarTlom damatebiT aRniSna, rom vinaidan sisxlissamarTlebri-
vi devna ganmcxadeblis mimarT SeCerebulia, is SeZlebs gamosces brZaneba 
mis Sesaxeb mxolod maSin, rodesac samarTalwarmoeba ganaxldeba. 

58. dauzustebel dRes ganmcxadeblis meuRlem iTxova nebarTva fsiqia-
triuli saavadmyofosagan, rom misi meuRle gamoekvlia kerZo eqims. 2006 
wlis 16 Tebervals fsiqiatriuli saavadmyofos mTavari eqimis moadgi-
lem miwera werili ganmcxadeblis meuRles, rom ganmcxadebeli ar saWi-
roebs monaxulebas eqimi t. morarus mier, radgan is iRebs yvela saWiro 
samedicino momsaxurebas saavadmyofos eqimebisagan. 

59. ganmcxadeblis meuRlem mimarTa msgavsi warumatebeli TxovniT 
2006 wlis 22 Tebervals.

60. 2006 wlis 14 da 22 marts ganmcxadeblis erT-erTma advokatma (b-ni 
gribincea) daureka saxelmwifo agentis samsaxurs da Txova q-n lilia 
grimaSis daxmareba, rom moenaxulebinaT ganmcxadebeli da, rom misi sa-
medicino saqme misTvis da kerZo eqimisaTvis xelmisawvdomi gamxdariyo. 
misi Txovna warumatebeli iyo. 

61. 2006 wlis 20 da 28 marts ganmcxadeblis advokatebma mimarTes 
fsiqiatriuli saavadmyofos mTavar eqims ori TxovniT, b-n t. morarus 
mier ganmcxadeblis monaxulebasTan da misi samedicino saqmis xelmisawv-
domobasTan dakavSirebiT. isini Tavis moTxovnebSi amtkicebdnen, rom es 
saWiro iyo, raTa saqme ganexila evropul sasamarTlos da moiSvelies, 
inter alia, konvenciis 34-e muxli. 

62. imave dRes ganmcxadeblis advokats, b-n gribinceas Sexvedra hqonda 
fsiqiatriuli saavadmyofos mTavar eqimTan, b-n i. katrinicTan, romel-
mac zepirad uari ganacxada mis Txovnaze da amtkicebda, rom sasamarT-
los brZanebis gareSe ganmcxadeblis monaxuleba SeuZlebeli iyo.

63. 2006 wlis 31 marts b-ma i. katrinicma gasca werilobiTi pasuxi 
2006 wlis 28 martis werils, romelSic araferi iyo miTiTebuli, garda 
or enaze, ruminulad da rusulad, fsiqiatriuli daxmarebis Sesaxeb ka-
nonis me-9 muxlisa (ix. qvemoTmiTiTebuli 69-e punqti).
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II.	 Sesabamisi erovnuli kanonmdebloba da praqtika

a. patimroba

64. moldovis respublikis konstituciis 25-e muxlis Sesabamisi nawi-
li iTvaliswinebs Semdegs:

`(4) dapatimreba xdeba mosamarTlis mier gacemuli brZanebis safuZvelze 
30-dRiani maqsimaluri vadiT. brZanebis kanoniereba SeiZleba gasaCivrdes 
kanonis Sesabamisad, zemdgom sasamarTloSi. patimroba SeiZleba gagrZeldes 
mxolod sasamarTlos mier, kanonis Sesabamisad, maqsimum Tormet Tvemde.~

65. sisxlis samarTlis saproceso kodeqsis (`sssk~) Sesabamisi debule-
bebi iTvaliswinebiT:

176-e muxli

`(1) prevenciuli RonisZiebebi SeiZleba gamoiyenos prokuraturis orga-
nom an sasamarTlom mxolod iseT SemTxvevebSi, rodesac arsebobs serio-
zuli safuZveli varaudisa, rom braldebuli ... miimaleba, xels SeuZlis 
sisxlissamarTlebrivi samarTalwarmoebis dros WeSmaritebis dadgenas an 
xelaxla Caidens danaSauls, an isini SeiZleba gamoiyenos sasamarTlom, 
raTa uzrunvelyofil iqnes sasjelis aRsruleba.

(2) patimroba da alternatiuli prevenciuli RonisZiebebi SeiZleba Sefar-
debul iqnes mxolod iseTi danaSaulebis SemTxvevaSi, romelTa mimarT ka-
nonmdebloba iTvaliswinebs or welze meti droiT patimrobas. iseTi da-
naSaulebis SemTxvevaSi, romelTa mimarT kanonmdebloba iTvaliswinebs or 
welze naklebi droiT patimrobas, isini SeiZleba Sefardebul iqnes, Tu ... 
braldebuls ukve Cadenili aqvs 1-el punqtSi moxseniebuli danaSauli.

(3) prevenciuli RonisZiebis aucileblobis gadawyvetisas, prokuraturis or-
gano da sasamarTlo mxedvelobaSi miiRebs Semdeg damatebiT kriteriumebs:

1) danaSauliT miyenebuli zianis xasiaTi da xarisxi,
2) braldebulis ... pirovneba,
3) misi asaki da janmrTelobis mdgomareoba,
4) misi saqmianoba,
5) misi ojaxuri mdgomareoba da masze damokidebuli pirebis arseboba,
6) misi ekonomikuri mdgomareoba,
7) misi mudmivi sacxovrebeli adgili,
8) sxva arsebiTi garemoebebi.

...

177-e muxli

...

(2) patimroba ... SeiZleba gamoyenebul iqnes mxolod sasamarTlos ga-
dawyvetilebis safuZvelze ...
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185-e muxli. patimroba

(1) patimroba niSnavs eWvmitanili, braldebuli an msjavrdebuli piris daka-
vebul mdgomareobas kanoniT gaTvaliswinebuli adgilebsa da pirobebSi.

(2) patimroba SeiZleba Seefardos pirs im garemoebebsa da pirobebSi, rac 
gaTvaliswinebuli 176-e muxliT, aseve, rodesac:

1)	 eWvmitanils, braldebuls an msjavrdebuls ar aqvs mudmivi sacxo-
vrebeli adgili moldovis respublikis teritoriaze;

2)	 eWvmitanilis, braldebulis an msjavrdebuli piris vinaoba ucnobia;
3)	 eWvmitanilma, braldebulma an msjavrdebulma pirma daarRvia misT-

vis Sefardebuli pirobebi sxva prevenciul RonisZiebasTan dakavSi-
rebiT.

...

(4) gadawyvetileba, romliTac patimrobaze gaica brZaneba, SeiZleba gasa-
Civrdes zemdgom sasamarTloSi sarCelis Setanis gziT.

186-e muxli. patimrobis xangrZlivoba da misi gagrZeleba

(1) piris patimrobis drois aTvla iwyeba misi dakavebis momentidan, an, Tu 
piri ar aris dakavebuli, sasamarTlo gadawyvetilebis aRsrulebis momen-
tidan, romelic exeba brZanebas patimrobis Sesaxeb. ...

(2) patimroba samarTalwarmoebis gamoZiebis etapze, vidre saqmis masalebi 
gadaegzavneba kompetentur sasamarTlos [prokuroris mier] ar gastans 30 
dReze meti xniT, garda winamdebare kodeqsiT gaTvaliswinebuli SemTx-
vevebisa. samarTalwarmoebis gamoZiebis etapze patimrobis vadis aTvla 
wydeba im dRes, rodesac prokurori ugzavnis sisxlis samarTlis saqmis 
masalebs sasamarTlos da rodesac patimroba gauqmda an Seicvala sxva 
prevenciuli RonisZiebiT, rac ar saWiroebs Tavisuflebis aRkveTas.

...

(5) patimrobis gaxangZliveba ar daiSveba 30 dReze meti vadiT.

(6) Tu aucilebelia braldebulis piris patimrobis vadis gaxangrZliveba, 
prokurori, patimrobis brZanebis vadis gasvlamde araugvianes 5 dRisa, 
mimarTavs aseTi TxovniT gamomZiebel mosamarTles.

(7) rodesac miiReba gadawyvetileba gamomZieblis Txovnaze patimrobis 
vadis gagrZelebis Sesaxeb, gamomZiebel mosamarTles, an, SemTxvevidan ga-
momdinare, sasamarTlos ufleba aqvs, Secvalos patimroba Sina patimro-
biT, ganTavisuflebiT sasamarTlos zedamxedvelobis qveS an giraoTi.

(8) sasamarTlosaTvis sabraldebo daskvnis wardgenis Semdeg patimrobas-
Tan dakavSirebuli yvela Txovnas ganixilavs sasamarTlos, romelic ixi-
lavs sisxlis samarTlis saqmes.

(9) patimrobis vadis gagrZeleba 6 Tvemde gadawydeba gamomZiebeli mosamarT-
lis mier raionis prokuroris moTxovnis safuZvelze. 6 Tveze meti vadiT 
patimrobis gagrZelebis saWiroebis SemTxvevaSi moTxovnas waradgens raionis 
prokurori generaluri prokurorisa an misi moadgilis TanxmobiT.
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(10) gadawyvetileba patimrobis gagrZelebis Sesaxeb SeiZleba gasaCivrdes 
zemgdom sasamarTloSi.

190-e muxli 

pirs, romelic dapatimrebulia 185-e muxlis debulebaTa Sesabamisad, 
SeuZlia, sisxlis samarTlis saqmis gamoZiebis nebismier etapze, moiTxo-
vos Tavisi droebiTi gaTavisufleba sasamarTlo zedamxedvelobis an gi-
raos safuZvelze.

191-e muxli. dapatimrebuli piris droebiTi ganTavisufleba sasamarTlo 
zedamxedvelobis qveS

(1) dapatimrebuli piris an im piris, romlis mimarT gakeTda aseTi mo-
Txovna dapatimrebis Sesaxeb, ganTavisufleba sasamarTlo zedamxedve-
lobis qveS, SeiZleba dakmayofildes gamomZiebeli mosamarTlis an sa-
samarTlo mier mxolod iseTi danaSaulis SemTxvevaSi, romelic Cadeni-
lia gaufrTxileblobiT an romelic exeba ganzrax Cadenil danaSauls, 
romlisTvisac gaTvaliswinebulia sasjeli 10 welze naklebi droiT 
patimrobis saxiT.

(2) droebiTi ganTavisufleba sasamarTlo zedamxedvelobis qveS ar Sei-
Zleba dakmayofildes im braldebulis mimarT, romelsac mouxdeli aqvs 
sisxlissamarTlebrivi sasjeli mniSvnelovani, Zalian mniSvnelovani an 
gansakuTrebiT mniSvnelovani danaSaulisaTvis an Tu arsebobs informa-
cia, rom is Caidens sxva danaSauls, Seecdeba gavlena moaxdinos mowmeeb-
ze, Seexdeba gaanadguros mtkicebuleba an miimaleba.

(3) dapatimrebuli piris droebiTi ganTavisufleba sasamarTlo zedamxed-
velobis qveS moxdeba erTi an ramdenime qvemoTmoyvanili valdebulebis 
Sesrulebis SemTxvevaSi:

1)	 ar datovos Tavisi sacxovrebeli qalaqi, garda iseTi pirobebisa, 
romlebic gansazRvrulia gamomZiebeli mosamarTlis an sasamarTlo 
mier;

2) 	Seatyobinos sagamoZiebo organos an sasamarTlos misamarTis nebis-
mieri cvlilebis Sesaxeb;

3) 	ar ewvios garkveul adgilebs;
4) 	warsdges sagamoZiebi organis an sasamarTlos winaSe gamoZaxebis Se-

mTxvevaSi;
5) 	ar daamyaros kavSiri garkveul pirebTan;
6) 	ar Caidinos moqmedeba, romelsac SeuZlia SeuSalos xeli WeSmari-

tebis dadgenas.
7) 	ar marTos avtomobili an ar misdios raime profesias, romelic 

SeiZleba gamoyenebuli iqnes danaSaulis Casadenad.
...

195-e muxli

(1) gamoyenebuli prevenciuli RonisZieba SeiZleba Seicvalos ufro mka-
cri RonisZiebiT, Tu misi saWiroeba dadasturebulia mtkicebulebiT, an 
ufro msubuqi RonisZiebiT, Tu misi gamoyenebiT uzrunvelyofilia bral-
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debulis saTanado qceva, rac miznad isaxavs sisxlis samarTlis gamoZie-
bis normalur mimdinareobas da Sefardebuli sasjelis aRsrulebas.

329-e muxli

(1) sasamarTlo saqmis ganxilvisas, ex-officio an mxareTa moTxovnisa 
da maTi azris mosmenis Semdeg, uflebamosilia gamoiyenos, gaauqmos an 
Sewyvitos prevenciuli RonisZiebis gamoyeneba braldebulis mimarT. 
axali moTxovna prevenciuli RonisZiebis gamoyenebis, Secvlis an gau-
qmebis Sesaxeb SeiZleba wardgenil iqnes, Tu arsebobs aseTi moTxovnis 
safuZveli, magram es ar SeiZleba moxdes erT Tveze ufro adre ukanas-
kneli gadawyvetilebis ZalaSi Sesvlis TariRidan an Tu ar warmoiSva 
axali garemoebebi.

345-e muxli

(1) aTi dRis vadaSi mas Semdeg, rac saqme darigda gadawyvetilebis misaRe-
bad, mosamarTle an mosamarTleebi, saqmis ganxilvis Sedegad, adgens saqmis 
winaswari mosmenis TariRs. winaswari mosmena iseT SemTxvevebSi, rodesac 
piri dakavebulia, Catardeba dauyovnebliv da prioritetuli wesiT.

... (4) winaswar mosmenaze ganixileba Semdegi sakiTxebi:

... 6) prevenciuli da dacviTi RonisZiebebi.

351-e muxli

... (7) saqmis ganxilvis TariRis dadgenis dros, sasamarTlo gascems brZa-
nebas prevenciuli RonisZiebis SenarCunebis, gauqmebis, an Setyvetis Se-
saxeb, winamdebare kodeqsis Sesabamisad.~

66. uzenaesi sasamarTlos plenaruli sxdomis 2005 wlis 28 martis 
ganmartebiTi ganaCeni adgens, inter alia, rom ganTavisufleba sasamarT-
lo zedamxedvelobis pirobiT SeiZleba dakmayofildes gamomZiebeli mo-
samarTlis mier an saqmis ganmxilveli sasamarTlos mier mxolod im pire-
bis mimarT, romlebsac Cadenili aqvT danaSauli gaufrTxileblobiT an 
romelic exeba ganzrax Cadenil danaSauls, romlisTvisac gaTvaliswine-
bulia sasjeli 10 welze naklebi vadiT patimrobis saxiT.

67. 2005 wels gamocemuli sisxlis samarTlis saproceso kodeqsis ko-
mentari, romlis avtorebi sxvebTan erTad arian uzenaesi sasamarTlos 
Tavmjdomare, ramdenime mosamarTle da samarTlis ramdenime Rvawlmosi-
li profesori, 191-e muxlTan mimarTebiT uTiTebs Semdegs:

`191-e muxlis pirveli punqti adgens pirvel pirobas sasamarTlo ze-
damxedvelobis qveS gaTavisuflebis dasaSvebobasTan dakavSirebiT, rac 
ganisazRvreba danaSaulis simZimiT, romelSic braldebuls wayenebuli 
aqvs brali. es piroba [danaSaulis simZime] ganisazRvreba dokumentebSi, 
romlebic gacemulia sagamoZiebo organos an prokuroris mier, romelic 
axdens danaSaulis kvalifikacias...

gamomZiebeli mosamarTle ar aris uflebamosili Seafasos aris Tu ara 



23

danaSaulis samarTlebrivi kvalifikacia swori, vinaidan is ar ixilavs im 
mtkicebulebas, romelzec keTdeba kvalifikacia ...

sasamarTlo ganxilvis etapze, saqmis ganmxilveli sasamarTlos SeuZlia 
misces axali kvalifikacia im danaSauls, romelic braldebuls brali 
aqvs wayenebuli...~

b. 	 Sidasaxelmwifoebrivi saSualebebi, romelsac eyrdnoba mTavroba

68. saqmeze drugalevi Sinagan saqmeTa saministrosa da finansTa sa-
ministros winaaRmdeg (CiSinaus saapelacio sasamarTlos 2004 wlis 26 
oqtombris saboloo ganaCeni) ganTavisuflebis Semdeg ganmcxadebelma 
moiTxova da miiRo kompensacia araadamianur da damamcirebel pirobebSi 
moTavsebisaTvis winaswari dakavebis etapze, rac Seadgenda daaxlovebiT 
950 evros (EUR). sasamarTlom Tavisi gadawyvetileba kompensaciis Se-
saxeb daafuZna uSualod konvenciis me-3 muxlze.

69.konstituciis 53-e muxli iTvaliswinebs Semdegs:

`(1) pirs, romlis uflebebi daarRvia sajaro xelisuflebam administra-
ciuli aqtiT an kanonmdeblobiT dadgenil droSi moTxovnis ganuxilve-
lobiT, aqvs ufleba miiRos moTxovnili uflebis aRiareba, aqtis gauqmeba 
da kompensaciis miRebis ufleba miyenebuli zianisaTvis.

(2) saxelmwifo kisrulobs materialur pasuxismgeblobas, kanonis Sesabami-
sad, im zianisaTvis, romelic pirs miadga sagamoZiebo organoebisa da sa-
samarTlos mier sisxlissamarTlebrivi samarTalwarmoebis dros daSvebuli 
SecdomisaTvis.~

70. samoqalaqo kodeqsis Sesabamisi debulebebi iTvaliswinebs Semdegs:

`1405-e muxli. saxelmwifos pasuxismgebloba sagamoZiebo organoebis, 
prokuraturisa da sasamarTlos mier miyenebuli zianisaTvis

(1) ziani, romelic miadga fizikur pirs ukanono msjavrdebis, ukanono 
devnis, prevenciuli RonisZiebis ukanono gamoyenebis Sedegad, rac ga-
moixata patimrobiT an qalaqis ardatovebis Sesaxeb werilobiTi val-
debulebiT, da administraciuli dakavebis ukanono gamoyenebiT an sa-
zogadoebrivad sasargeblo samuSaos SesrulebiT, unda iqnes srulad 
kompensirebuli saxelmwifos mier, miuxedavad imisa, moxda Tu ara es 
sagamoZiebo organoebis TanamSromelTa, prokuraturis TanamSromelTa 
Tu mosamarTleTa braliT. ...~

71. sagamoZiebis organoebis, prokuraturis organoebisa da sasamarT-
loTa ukanono moqmedebiT miyenebuli zianisaTvis kompensaciis Sesaxeb  
# 1545 kanonis Sesabamisi debulebebi iTvaliswinebs Semdegs:

`1-li muxli

(1) winamdebare kanonis Sesabamisad, iuridiul da fizikur pirebs aqvT 
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ufleba kompensaciaze moraluri da materialuri zianisaTvis, rac ga-
moiwvia:

a) 	ukanono patimrobam, ukanono dakavebam, ukanono msjavrdebam, uka-
nono braldebam;

b) 	gamoZiebis an sasamarTlo ganxilvis etapze ganxorcielebulma uka-
nono Cxrekam, konfiskaciam, sakuTrebaze yadaRis dadebam, samsaxu-
ridan ukanono daTxovnam, iseve rogorc procesualurma moqmedebe-
bma, romlebmac SezRuda piris uflebebi;

g) 	ukanono administraciulma dakavebam an brZanebam sazogadoebrivad 
sasargeblo samuSaos Sesrulebis Sesaxeb, sakuTrebis ukanono kon-
fiskaciam, ukanono jarimis dakisrebam;

d) 	ukanono sagamoZiebo RonisZiebebis gatarebam;
e) 	sabuRaltro dokumentis, sxva dokumentis, fulis an beWdis ukano-

no amoRebam, iseve rogorc sabanko angariSebis blokirebam.

(2) miyenebuli ziani srulad anazRaurdeba, miuxedavad sagamoZiebo orga-
noebis, prokuratiris organoebis an sasamarTloebis bralis xarisxisa.

me-4 muxli

pirs aqvs kompensaciis ufleba winamdebare kanonis Sesabamisad, Tu dakma-
yofilda erT-erTi Semdegi piroba:

a) 	gamamarTlebeli ganaCenis gamocxadeba;
b) 	braldebis moxsna an gamoZiebis Setyveta mareabilitirebel safuZve-

lze;
g) 	gadawyvetilebis miReba, romliTac administraciuli patimroba 

gauqmebulia mareabilitirebel safuZvelze;
d) 	adamianis uflebaTa evropuli sasamarTlos an evropis sabWos mi-

nistra komitetis mier gadawyvetilebis miReba zianTan dakavSire-
biT an msxverplsa da adamianis uflebaTa evropul sasamarTloSi 
moldovis respublikis warmomadgenels Soris morigebis Sesaxeb Se-
Tanxmebis miRwevasTan dakavSirebiT. morigebis Sesaxeb SeTanxmebis 
miRweva unda moiwonos moldovis respublikis mTavrobam; ...~

g. 	 samedicino saidumloeba da samedicino xasiaTis informaciis 
Tavisufleba

72. fsiqiatriuli daxmarebis Sesaxeb kanonis me-9 muxli iTvaliswinebs 
Semdegs:

`nebismieri informacia gonebrivi avadmyofobis Sesaxeb, romliTac piri 
aris daavadebuli, misi Txovna fsiqiatriuli samedicino daxmarebis da 
fsiqiatriul saavadmyofoSi mkurnalobis Sesaxeb, aseve raime sxva infor-
macia misi gonebrivi janmrTelobis Sesaxeb aris samedicino saidumloeba. 
Tavisi uflebebisa da interesebis ganxorcielebis mizniT, pirs, romelic 
daavadebulia gonebrivi avadmyofobiT an mis iuridiul warmomadgenels, 
SeuZlia miiRos nebismieri informacia Tavisi fsiqiatriuli janmrTelo-
bisa da miRebuli fsiqiatriuli daxmarebis Sesaxeb.~
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kanonmdebloba

73. konvenciis me-3 muxlis safuZvelze ganmcxadebelma gaasaCivra policiis 
mxridan 2005 wlis 20 maiss mis mimarT sastiki mopyrobis gamoyeneba, Tavis 
travmis miyeneba da amis Sedegad xangrZlivi drois ganmavlobaSi gamowveuli 
fsiqikuri aSliloba. is aseve asaCivrebs patimrobis periodSi Sesaferisi sa-
medicino momsaxurebis ararsebobas da sastiki mopyrobis Sesaxeb misi saCivris 
saTanadod gamouZieblobas. konvenciis me-3 muxli iTvaliswinebs Semdegs:

`aravin SeiZleba daeqvemdebaros wamebas, araadamianur an Rirsebis Se-
mlaxvel mopyrobas an dasjas.~

74. ganmcxadebeli aseve asaCivrebs, rom misi patimroba 2005 wlis 23 
maisidan 2006 wlis 23 ivlisamde ar emyareboda `Sesabamis da sakmaris~ 
mizezebs. sasamarTlom aseve miiCnia saWirod, ganexila ex officio, Seesa-
bameboda Tu ara sisxlis samarTlis saproceso kodeqsis 191-e muxlis 
debulebebi konvenciis me-5 muxlis me-3 punqts. me-5 muxlis me-3 punqtis 
Sesabamisi nawili adgens:

`am muxlis 1-li c punqtis debulebebis Tanaxmad, dakavebul an dapatimre-
bul yvela pir[s] ... ufleba unda hqondes misi saqme ganixilos sasamarT-
lom gonivrul vadaSi, an gaTavisufldes saqmis ganxilvis ganmavlobaSi.~

75. ganmcxadebeli aseve amtkicebs, rom misi patimroba 2005 wlis  
23-dan 25 ivlisamde, rodesac brZanebas dapatimrebis Sesaxeb vada hqonda 
gasuli, ar iyo `kanonieri~ konvenciis me-5 muxlis 1-li punqtis gagebiT. 
me-5 muxlis me-3 punqtis safuZvelze is aseve asaCivrebs, rom dapati-
mrebis Sesaxeb brZanebis vadis gasvlis Semdeg piri imyofeboda ukano-
no patimrobaSi. sasamarTlom gadawyvita ex officio, ganixilos me-5 muxlis 
1-el punqtTan dakavSirebiT ganmcxadeblis mier wamoWrili problemebi, 
saqmis Branowski v. Poland (# 28358/95, ECHR 2000-III) gaTvaliswinebiT da 
ganixilos mxareTa argumentebi am sakiTxze. me-5 muxlis 1-li punqtis 
Sesabamisi nawili iTvaliswinebs:

`1. yvelas aqvs Tavisuflebisa da piradi xelSeuxeblobis ufleba. aravis 
SeiZleba aRekveTos Tavisufleba, garda Semdegi SemTxvevebisa da kanoniT 
gansazRvruli proceduris Sesabamisad:

...

(g) piris kanonieri dakaveba an dapatimreba uflebamosili sasamarTlo or-
ganos winaSe mis warsadgenas, rodesac arsebobs samarTaldarRvevis Cadenis 
safuZvliani eWvi, an safuZvlianad aris miCneuli piris mier samarTalda-
rRvevis Cadenis Tu misi Cadenis Semdeg mimalvis aRkveTis aucilebloba;

...~
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76. sabolood, konvenciis 34-e muxlis safuZvelze ganmcxadebeli asa-
Civrebs, rom mis advokatebs ar miecaT misi samedicino saqmis gacnobis sa-
Sualeba da rom damoukidebel eqims ar hqonda misi monaxulebis saSuale-
ba, raTa Seefasebina misi janmrTelobisaTvis miyenebuli ziani, am saqmeze 
evropul sasamarTloSi mosazrebebis warsadgenad. 34-e muxlis Sesabamisi 
nawili iTvaliswinebs: 

` ... maRali xelSemkvreli mxareebi kisruloben valdebulebas, arafriT 
SeuSalon xeli am uflebis efeqtian ganxorcielebas.~

I.	 saCivrebis dasaSveboba

a. 	 saCivari sisxlis samarTlis saqmis xelmisawvdomobis ararsebobis 
Sesaxeb patimrobasTan dakavSirebiT samarTalwarmoebis dros 

77. Tavis pirvelad ganacxadSi konvenciis me-5 muxlis me-4 punqtis 
safuZvelze ganmcxadebeli amtkicebda, rom xeli ar miuwvdeboda sisxlis 
samarTlis saqmis im nawilze, romelic Seicavda mtkicebulebebs, romleb-
sac eyrdnoboda devnis mxare, ganmcxadeblis dapatimrebis Sesaxeb Tavisi 
gadawyvetilebis gasamyareblad. Tumca, Tavis komentarebSi ganacxadis da-
saSvebobasa da arsebiT mxaresTan dakavSirebiT, ganmcxadebelma acnoba sa-
samarTlos, rom sisxlissamarTlebrivi samarTalwarmoebis momdevno eta-
pze, mas Semdeg, rac misTvis sisxlissamarTlis saqmis masalebi xelmisawv-
domi gaxda, man aRmoaCina, rom is ar Seicavda raime aseT mtkicebulebas. 
Sesabamisad, man mimarTa TxovniT evropul sasamarTlos, Seewyvita misi 
saCivris ganxilva. Sesabamisad, evropuli sasamarTlos ar ganixilavs mas. 

b. 	Sidasaxelmwifoebrivi saSualebebis amouwurveloba

78. mTavroba amtkicebs, rom ganmcxadebelma ar amowura misTvis xel-
misawvdomi yvela Sidasaxelmwifoebrivi saSualeba, Sesabamisi detalebis 
dazustebis gareSe. kerZod, mTavrobam es daasabuTa imiT, rom ganmcxade-
bels SeeZlo, magram ar gaakeTa, esargebla konstituciis 53-e muxlis da 
samoqalaqo kodeqsis 1405-e muxlis debulebebiT (ix. zemoTmoxseniebu-
li 69-e-71-e punqtebi). ufro metic, mas SeeZlo moeSveliebina uSualod 
konvenciis me-3 muxli, rogorc es gaakeTa ganmcxadebelma drugalevis 
saqmeze (ix. zemomoxseniebuli 68-e punqti).

79. ganmcxadebeli ar daeTanxma mTavrobas da is amtkidebda, rom man 
amowura misTvis xelmisawvdomi Sidasaxelmwifoebrivi dacvis yvela sa-
Sualeba. is aseve amtkicebda, rom mTavrobis mier miTiTebuli dacvis 
saSualebebi yvela SemTxvevaSi uadgilo iyo am saqmisaTvis. 

80. sasamarTlo ixseniebs, rom individs ar moeTxoveba, scados ufle-
bis aRdgenis erTze meti saSualeba, rodesac xelmisawvdomia ramdenime 
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(sxva saqmeebTan erTad ix. Yagiz v. Turkey, App. # 19092, 75 D.R. 207). evro-
puli sasamarTlosaTvis wardgenili dokumentebidan aSkarad Cans da mTa-
vroba amas ar ewinaaRmdegeba, rom ganmcxadebelma gaasaCivra 2005 wlis 20 
maisis sastiki mopyroba prokuraturisa da/an erovnuli sasamarTloebis 
winaSe (ix. zemoTmoxseniebuli 29-e-36-e punqtebi), Sesaferisi samedicino 
momsaxurebis ararseboba (ix. zemoTmoxseniebuli 37-e-44-e punqtebi) da 
misi ukanono patimroba (ix. zemoTmoxseniebuli 45-e-52-e punqtebi). mTa-
vrobas ar umtkicebia, rom dacvis is saSualebebi, romelTa gamoyenebis 
mcdeloba hqonda ganmcxadebels, araefeqturi iyo da rom mas ar unda 
amoewura. 

81. aseT viTarebaSi, sasamarTlo askvnis, rom ganacxadi ar SeiZle-
ba gamocxaddes dauSveblad Sidasaxelmwifoebrivi dacvis saSualebebis 
amouwurvelobis gamo da, rom, Sesabamisad, mTavrobis Sepasuxebas uari 
unda eTqvas. 

g.	 daskvna dasaSvebobis Sesaxeb

82. sasamarTlo miiCnevs, rom me-3, me-5 da 34-e muxlebis safuZvelze 
ganmcxadeblis saCivari warmoSobs faqtebTan da samarTalTan dakavSire-
bul sakiTxebs, romlebic aris sakmarisad mniSvnelovani, rom maTi gan-
sazRvra damokidebuli iqnes saqmis arsebiTi mxaris ganxilvaze da ver 
daadginda maTi dauSveblad gamocxadebis sxva safuZveli. Sesabamisad, 
sasamarTlo acxadebs am saCivrebs dasaSvebad. 29-e muxlis me-3 punqtis 
gamoyenebis Sesaxeb Tavisi gadawyvetilebis Sesabamisad (ix. zemoTmoxse-
niebuli me-4 punqti), sasamarTlo dauyovnebliv ganixilavs am saCivrebis 
arsebiT mxares. 

II.	 konvenciis me-3 muxlis savaraudo darRveva

a. mxareTa argumentebi

1.	 savaraudo sastiki mopyrobis Sesaxeb

83. mTavroba amtkicebs, rom 2005 wlis 20 maiss, mas Semdeg, rac gan-
mcxadebeli moiyvanes policiis ganyofilebaSi, man dakarga goneba. mis mier 
gonebis dakargva ar iyo gamowveuli policiis moqmedebiT, radgan aravis 
daurtyams misTvis. is faqti, rom mis mimarT ar gamoyenebula sastiki mo-
pyroba, mtkicdeba cixis saavadmyofos eqimebis daskvnebiT, romelTa mixed-
viT, mas ar aReniSneboda sisxlCaqcevebi sxeulze. Tavis mwvave travmisa da 
saavadmyofos eqimebis mier dadgenili tvinis Seryevis diagnozi subieqtu-
ria, vinaidan is dadginda mxolod ganmcxadeblis Civilis safuZvelze, rom 
mas awuxebda Tavis tkivilebi, davbrusxvevebi, Rebineba, tkivili zurgis mi-
damoebSi da sxva. ufro metic, ganmcxadebels ar warmoudgenia raime mtki-
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cebuleba, riTac warmoaCenda, rom mis mimarT gamoiyenes sastiki mopyroba 
da man detalurad ar aRwera savaraudo cudi mopyroba. 

84. mTavroba amtkicebs, rom eqimebis bergis da moraros daskvnebi (ix. 
zemoTmoxseniebuli 26-e da 27-e punqtebi) ar unda iqnes mxedvelobaSi 
miRebuli, radgan am eqimebs xeli ar miuwvdebodaT samedicino saqmisadmi 
2005 wlis 15 seqtembris Semdgomi periodis ganmavlobaSi da, rom maT ar 
unaxavT ganmcxadebeli. rac Seexeba ganmcxadeblis mtkicebas, rom mis 
SardSi iyo sisxli, mTavroba aRniSnavs, rom laboratiriulma Semowmebas 
ver aRmoaCina sisxli. mTavrobas ar dauzustebia rodis Catarda Semowme-
ba da mas ar warudgenia Sesabamisi samedicino daskvnebis aslebi. 

85. ganmcxadebeli miuTiTebda im faqtze, rom mTavroba sadavod ar 
xdis, rom is janmrTeli iyo 2005 wlis 20 maiss, dakavebis momentisaT-
vis da, rom man dakarga goneba patimrobaSi yofnis dros. is miuTiTebs 
cixis saavadmyofos eqimebis 2005 wlis 25 maisiT daTariRebul diagnos-
ze, rom mas awuxebda Tavis travma, rasac 2005 wlis 20 maiss mohyva gone-
bis dakargva da aseve miuTiTebs samedicino saqmeSi arsebul Canawerze, 
rom ganmcxadebels awuxebda tkivili filtvebis midamoebSi da hqonda 
wiTeli feris Sardi. ganmcxadebeli amtkicebda, rom mTavrobam ar axsna, 
rogor miiRo man zemoxsenebuli dazianebebi patimrobaSi yofnis dros. 
ganmcxadebeli aseve aRniSnavs, rom mas ar aqvs samedicino istoria, rac 
daadasturebda, rom is moulodnelad kargavs gonebas an daavadebulia 
filtvebis daavadebiT. 

2. 	 parimrobis dros Sesaferisi samedicino momsaxurebis savaraudo 
ararsebobis Sesaxeb

86.	 mTavrobis azriT, ganmcxadebels aRmoeCina yvela aucilebe-
li samedicino momsaxureba misi patimrobis dros. 2005 wlis 21-dan 
24 maisamde kardiologiur saavadmyofoSi yofnis dros is moinaxu-
la nevrologma, romelmac gasca rekomendacia, Catarebuliyo tvinis 
skanireba, raTa dadgeniliyo saboloo diagnozi. Tumca, aseTi pro-
ceduris Catareba SeuZlebeli gaxda, radgan ganmcxadeblis sxeulis 
wonam, romelic 147 kilogrami iyo, gadaaWarba skanirebis aparati-
saTvis dasaSveb maqsimalur wonas, rac 135 kilogrami iyo. mTavrobam 
warmoadgina skanirebis aparatis broSuris asli Sesabamisi teqnikuri 
maxasiaTeblebiT. rekomendacia tvinis skanirebis Sesaxeb ar dadas-
turda sxva nevrologis mier, romelmac ganmcxadebelTan 2005 wlis 
25 maiss Caatara konsultacia cixis saavadmyofoSi. fsiqiatriuli 
saavadmyofos arc mesame nevrologs mouTxovia skanirebis Catareba.

87. mTavroba amtkicebda, rom ganmcxadebeli uzrunvelyofili iyo 
sruli samedicino momsaxurebiT 2005 wlis 24 maisidan 2005 wlis wlis 
1 seqtembramde cixis saavadmyofoSi misi yofnis ganmavlobaSi. mTavro-
bam warmoadgina ganmcxadeblis medikamentebisaTvis gaweuli danaxar-
jebis qviTrebis aslebi 2005 wlis oqtombris, noembrisa da dekembris 
TveebisaTvis da amtkicebda, rom aSkaraa samedicino saqmidan, rom gan-
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mcxadebeli uzrunvelyofili iyo Sesaferisi samedicino momsaxurebiT. 
ganmcxadebeli ver daamtkicebs, rom uari eTqva Sesaferis samedicino 
momsaxurebaze, radgan is uars acxadebda wamlebis gadaylapvaze. mas 
srulad SeeZlo, mieRo wamlebi, radgan samedicino saqme adasturebs, 
rom 2005 wels erTxel maisSi, oTxjer ivnisSi, erTxel ivlisSi da er-
Txel agvistoSi, misi mdgomareoba damakmayofileblad CaiTvala. 

88. mTavroba amtkicebs, rom misi azriT, fsiqiatriuli gamokvleva, 
romlis Catarebaze brZaneba gaica 2005 wlis 3 agvistos, ganxorciel-
da gonivrul vadaSi. is faqti, rom gamokvleva ver Catarda 2005 wlis 
20 seqtembramde, ganpirobebuli iyo dadgenili aucilebeli winaswari 
administraciuli procedurebiT, rogoricaa sasamarTlo brZanebis Se-
saxeb Setyobineba, gamokvlevis CatarebisaTvis yvela aucilebeli ele-
mentis momzadeba, fsiqiatriuli saavadmyofosaTvis Sesabamisi doku-
mentebis gadacema, cixis administraciisaTvis TxovniT mimarTva, rom 
gadmoeyvanaT ganmcxadebeli saavadmyofoSi da ganmcxadeblis saavad-
myofoSi gadmoyvana. 2005 wlis 8 oqtombers Sedegebis miRebis Semdeg, 
sasamarTlom miiCnia, rom gamokvleva arasrulyofili iyo da gasca  
brZaneba damatebiTi gamokvlevis Sesaxeb. damatebiTi gamokvleva Catar-
da 2005 wlis 15 noembers da, misi Sedegebis safuZvelze, 2005 wlis 23 
dekembers sasamarTlom gasca brZaneba ganmcxadeblis hospitalizaciis 
Sesaxeb specializebul fsiqiatriul dawesebulebaSi, fsiqikuri aSli-
lobisagan mis srul gamojanmrTelebamde.

89. ganmcxadebeli pirvel rigSi amtkicebs, rom policiis TanamS-
romlebi adekvaturad ar reagirebdnen gonebis dakargvaze. miuxedavad 
imisa, rom man goneba dakarga saRamos 8 saaTsa da 34 wuTze, saswrafo 
samedicino daxmareba ar yofila gamoZaxebuli sami saaTis ganmavlobaSi 
da isic mxolod misi advokatis daJinebuli moTxovniT. ganmcxadeblis 
TqmiT, misi advokati daaxlovebiT saaTnaxevris ganmavlobaSi daJine-
biT cdilobda, daerwmunebina policiis TanamSromlebi, rom gamoeZaxaT 
saswrafo samedicino daxmareba. ganmcxadebeli amtkicebs, rom mTavro-
bam ver SeZlo, warmoedgina damajerebeli axsna policiis mxridan dau-
yovneblivi reagirebis ararsebobis gamo. 

90. ganmcxadeblis azriT, mTavrobam aseve ver daasaxela mizeze-
bi, ratom ar moxda misi tvinis skanireba, rogorc es rekomendebuli 
iyo kardiologiuri saavadmyofos eqimebis mier. man uaryo mTavrobis  
mtkiceba, rom is iwonida 147 kilograms da amtkicebda, rom es argu-
menti mTavrobam gamoigona da is ar dasturdeba. man warmoadgina amo-
naridi Tavisi samedicino saqmidan, romlic mixedviT 2005 wlis 4 marts 
is iwonida 133 kilograms. asea Tu ise, ganmxadebeli amtkicebda, rom 
misi dakavebidan 2005 wlis 20 maisidan 2005 wlis 15 seqtembramde man 
daiklo wonaSi 30-35 kilogrami; Tumca mas gaukeTda tvinis skanireba 
mxolod 2006 wlis martSi. ganmcxadebeli amtkicebda, rom tvinis ska-
nireba mniSvnelovani iyo misi mkurnalobisa da mdgomareobis mizezebis 
dasadgenad.

91. ganmcxadebeli aseve amtkicebda, rom cixis saavadmyofoSi yofnisas 
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is mudmivad Cioda tkivilebze filtvebis midamoebSi, magram samedicino 
gamokvleba ar Catarebula. 

92. is aseve amtkicebda, rom 2005 wlis 2 ivniss cixis saavadmyofos 
eqimebma gasces rekomendacia fsiqiatriuli gamokvlevis Sesaxeb, magram 
maTi rekomendacia ugulebelyofil iqna. 

93. cixis saavadmyofoSi ganmcxadeblis yofnis ganmavlobaSi sakmarisi 
samedicino momsaxurebis ararseboba dadasturda 2005 wlis 28 oqtom-
bris sasamarTlo-samedicino gamokvlevis daskvniT da samedicino saqmis 
CanaweriT, romelic gaakeTa eqimma 2005 wlis 7 ivniss. 

94. ganmcxadebeli aseve uCioda arasakmaris kvebas cixis saavadmyofo-
Si misi yofnis ganmavlobaSi, rac dasturdeba 99 dRis ganmavlobaSi 35 
kilogramis daklebiT. ganmcxadebeli aseve amtkicebda, rom masze saTa-
nadod ar zrunavda momsaxure samedicino pesonali. man miuTiTa eqimebis 
mier gakeTebul samedicino saqmis Canawerebze, romlis mixedviT oTaxSi, 
sadac ganmcxadebeli imyofeboda, idga ganavlis mZafri suni, misi zewari 
iyo WuWyiani da mas uvlidnen sxva patimrebi.

95. 2005 wlis 1 seqtembridan 15 seqtembramde ganmcxadebeli imyofe-
boda cixis # 3 samedicino ganyofilebaSi, romlis pirobebi ar iyo misa-
Rebi fsiqikuri aSlilobis mdgomareobaSi myofi pirisaTvis. 

96. ganmcxadebeli aseve amtkicebda, rom fsiqiatriuli gamokvleva, 
romlis Catarebaze sasamarTlom 2005 wlis 3 agvistos gasca brZaneba mxo-
lod 2005 wlis 15 noembers dasrulda, anu 75 dRis Semdeg. misi azriT, misi 
mdgomareobis gaTvaliswinebiT, es ar SeiZleba CaiTvalos gonivrul vadad. 

97. ganmcxadebelma daaskvna, rom mas Segnebulad amyofebdnen cixis 
saavadmyofoSi, raTa daemalaT sastiki mopyrobis kvali. im sastik mo-
pyrobisa, romelsac ganmcxadebeli savaraudod daeqvemdebara da aRmo-
Cenili samedicino momsaxurebis araadekvaturobis safuZvelze, ganmcxa-
debeli amtkicebda, rom isini Seadgens wamebas konvenciis me-3 muxlis 
gagebiT. 

3. 	 gamoZiebis savaraudo araadekvaturobis Sesaxeb

98. mTavroba amtkicebda, rom ganmcxadeblis gancxadebebi ar das-
turdeba prima facie mtkicebulebiT. nebismier SemTxvevaSi prokuraturam 
Caatara sruli gamoZieba, ris Sedegad man 2005 wlis 8 ivniss gadawyvi-
ta, ar aReZra sisxlis samarTlis saqme. 2005 wlis 1 ivniss ganmcxade-
blis advokatis mier saCivris Setanis Sedegad prokuraturam dakiTxa 
policiis TanamSromlebi, romlebmac daakaves ganmcxadebeli da cixis 
saavadmyofos eqimebi da Seecada daekiTxa ganmcxadebeli 2005 wlis 25 da 
30 maiss, magram am ukanasknelma uari ganacxada prokurorTan saubarze. 
ufro metic, samedicino saqmeSi ar moipoveba raime mtkicebuleba, rom 
ganmcxadebeli daeqvemdebara sastik mopyrobas da im droisaTvis eqimebi 
eWvobdnen, rom ganmcxadebeli azviadebda Tavis simptomebs. arc ganmcxa-
debels da arc mis advokats detalurad ar auRweria savaraudo cudi 
mopyroba. 
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99. ganmcxadebeli amtkicebda, inter alia, rom sastiki mopyrobis Sesaxeb 
misi saCivris gamoZiebasTan dakavSirebuli sisxlis samarTlis masale-
bi ar Seicavda im eqimebis an policiis TanamSromlebis mtkicebulebas, 
romlebic daikiTxnen misi mdgomareobisa da 2005 wlis 20 maisis movle-
nebis Sesaxeb. is aseve amtkicebda, rom 2005 wlis 25 da 26 maiss eqimebda 
gaakeTes Canawerebi samedicino saqmeSi, rom 2005 wlis 20 maiss ganmcxa-
debels awuxebda Tavis travma, rasac mohyva gonebis dakargva da, rom mas 
hqonda tkivili filtvebis midamoebSi da misi Sardi iyo wiTeli feris. 
miuxedavad amisa, prokurorma daadgina, rom samedicino saqme ar Seicavs 
mtkicebulebas sastiki mopyrobis raime formis Sesaxeb. ganmcxadebeli 
amtkicebda, rom prokurori arc ki gacnobia samedicino saqmis masalebs. 
is faqti, rom man ar esaubra prokurors 2005 wlis 25 da 30 maiss, ganpi-
robebuli iyo misi janmrTelobis mdgomareobiT; Tumca, am faqtis miuxe-
davad, prokurori ekisreboda gamoZiebis valdebuleba. 

100. ufro metic, ganmcxadebelisaTvis gamoZiebis Sedegebi cnobili gax-
da 2005 wlis 23 dekembers, rac ar SeiZleba miiCneodes gonivrul vadad.

101. ganmcxadebeli aseve amtkicebda, rom is prokurori, romelmac 
gamoiZia misi saCivari sastiki mopyrobis Sesaxeb, ar iyo damoukidebeli, 
radgan is iyo igive prokurori, romelic pasuxismgebeli iyo ganmcxade-
blis sisxlis samarTlis saqmeze. 

b. 	sasamarTlos Sefaseba

1. 	 savaraudo sastiki mopyrobis Sesaxeb

102. rogorc sasamarTlom araerTxel ganacxada, me-3 muxli ganamtki-
cebs demokratiuli sazogadoebis erT-erT yvelaze fundamentur faseu-
lobas. Zalian rTul situaciaSic ki, rogoricaa terorizmisa da orga-
nizebuli danaSaulis winaaRmdeg brZola, konvencia absoluturad krZa
lavs wamebas da araadamianur an Rirsebis Semlaxvel mopyrobas an dasjas. 
konvenciisa da misi # 1 da # 4 oqmebis materialuri debulebebisagan 
gansxvavebiT, me-3 muxli ar uSvebs raime gamonakliss da misgan gadaxveva 
dauSvebelia me-15 muxlis me-2 punqtis mixedviT, sagangebo mdgomareobis 
drosac ki, rodesac safrTxe emuqreba xalxis sicocxles (ix. Selmouni v. 
France [GC], # 258003/94, 95-e punqti, ECHR 1999-V da Assenov and Others v. 
Bulgaria, 1998 wlis 28 oqtombris gadawyvetileba, Report of Judgments and 
Decisions 1998-VIII, gv. 3288, 93-e punqti).

103. Tu piri dazianda patimrobis an sxva iseT dros, rodesac im-
yofeboda policiis kontrolis qveS, nebismieri aseTi dazianeba war-
moSobs mtkice prezumpcias, rom piri daeqvemdebara sastik mopyrobas  
(ix. Bursuc v. Romania, # 42066/98, me-80 punqti, 2004 wlis 12 oqtomberi). 
saxelmwifos ekisreba valdebuleba warmoadginos damajerebeli axsna, 
ram gamoiwvia dazianebebi. Tu saxelmwifo ver warmoadgens amis axsnas, 
aSkarad wamoiWreba konvenciis me-3 muxlis darRvevis sakiTxi (Selmouni v. 
France, 87-e punqti). 
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104. mtkicebulebis Sefasebisas, sasamarTlo zogadad iyenebs mtkice-
bis standarts `gonivruli eWvis gareSe~ (ix. Ireland v. the United Kingdom, 
1978 wlis 18 ianvris gadawyvetileba, Series A # 25, gv. 64-65, 161-e pun-
qti). Tumca, aseT mtkicebuleba unda gamomdinareobdes sakmarisad mtki-
ce, naTeli da Tavsebadi daskvnebidan an msgavsi faqtis gauqarwylebeli 
prezumpciidan. rodesac Sesabamisi movlenebi xdeboda mTlianad, an nawi-
lobriv, xelisuflebis eqsluziuri kontrolis qveS, warmoiSoba faqtis 
mtkice prezumpcia im dazianebebTan mimarTebiT, romlebic moxda pati-
mrobis periodSi. miiCneva, rom mtkicebis tvirTi ekisreba xelisuflebas, 
rom man warmoadginos amis damakmayofilebeli da damajerebeli axsna (ix. 
Salman v. Turkey [GC], # 21986/93, me-100 punqti, ECHR 2000-VII). 

105. saqmeSi ar gamxdara sadavod is, rom 2005 wlis 20 maisis dRis meore 
naxevarSi ganmcxadeblis dakavebidan saRamos 11 saaTsa da 37 wuTze saavad-
myofoSi mis moTavsebamde, ganmcxadebeli dakavebuli iyo edkmc-Si. arc is 
gaxda sadavod, rom mis dakavebamde ganmcxadebels ar aReniSneboda raime 
gansakuTrebuli garegnuli nakli misi Cveulebriv fizikur mdgomare-
obasTan SedarebiT (ix. zemoTmoxseniebuli me-8 punqti), magram, policiis 
ganyofilebis datovebis Semdeg, is iyo ugonod oTx saaTze meti droiT 
(ix. zemoTmoxseniebuli me-12 da me-13 punqtebi).

106. mTavroba amtkicebda, rom ganmcxadebelma dakarga goneba stre-
sis gamo da is ar daqvemdebarebia sastik mopyrobas, rac dasturdeba 
mis sxeulze dabeJilobebis ararsebobiT. ufro metic, mTavrobam gamo-
Tqva eWvi ganmcxadeblis Tavis mwvave travmisa da Seryevis Sesaxeb cixis 
saavadmyofos eqimebis mier dasmuli diagnozis mimarT. 

107. sasamarTlo ver xedavs raime mizezs, ar endos am diagnozs. am Tval-
sazrisiT is aRniSnavs, rom diagnozi daisva cixis saavadmyofos eqimebis 
mier. mTavrobas ar warmoudgenia raime sawinaaRmdego samedicino daskvna 
da, nebismier SemTxvevaSi, diagnozi mogvianebiT dadasturda 2005 wlis 28 
oqtombris sasamarTlo-samedicino gamokvleviT da 2005 wlis 20 seqtembri-
sa da 15 noembris fsiqiatriuli gamokvlevebis daskvnebiT, romelTa Cata-
rebis Sesaxeb brZaneba gasca erovnul sasamarTlom (ix. zemoTmoxseniebuli 
21-e-22-e punqtebi).

108. ufro metic, Tavis travma ar aris ganmcxadeblis erTaderTi da-
zianeba, rac warmoSobs pasuxismgeblobas. cixis saavadmyofos samedi-
cino saqmis mixedviT, ganmcxadebels aseve awuxebda tkivili filtvebis 
midamoebSi da hqonda wiTeli feris Sardi (ix. zemoTmoxseniebuli me-15 
da me-16 puntebi). mTavrobas ar warmoudgenia raime mtkicebuleba, rom 
am simptomebis mizezebi ar iyo gamowveuli 2005 wlis 20 maiss ganmcxade-
blis mimarT gamoyenebuli savaraudo sastiki mopyrobiT.

109. is faqti, rom ganmcxadebels sxeulze ar hqonda sisxlCaqcevebi an 
sastiki mopyrobis sxva xilvadi niSnebi, sasamarTlos azriT, ar aris gada-
mwyveti. sasamarTlosaTvis kargad aris cnobili, rom arsebobs Zalis gamo-
yenebis meTodebi, romlebic ar tovebs raime kvals msxverplis sxeulze.

110. ganmcxadebeli amtkicebda, rom 2005 wlis 20 maiss misi fsiqiku-
ri aSlilobis mdgomareoba gamoiwvia policiis TanamSromlebis mier 
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mis mimarT gamoyenebulma sastikma mopyrobam. mTavroba uaryofs am 
mtkicebas. sasamarTlo SeSfoTebiT aRniSnavs ganmcxadeblis mdgoma-
reobas, policiasTan misi urTierTobis Semdeg; Tumca, mis xels arse-
buli mwiri mtkicebulebis, kerZod, alternatiuli samedicino das-
kvnis ararsebobis gamo, sasamarTlos ar SeuZlia daadginos pirdapi-
ri mizezobrivi kavSiri sastik mopyrobasa da fsiqikuri aSlolobis 
mdgomareobas Soris. 

111. mis winaSe arsebuli yvela masalis safuZvelze, sasamarTlo as-
kvnis, rom mTavrobam ar daakmayofila masze dakisrebuli tvirTi, daerw-
munebina sasamarTlo, rom ganmcxadeblis dazianebebi ar gamouwvevia mis 
mimarT sastiki mopyrobis gamoyenebas policiaSi patimrobis dros. Sesa-
bamisad, dairRva konvenciis me-3 muxli, radgan ganmcxadebeli daeqvemde-
bara araadamianur da sastik mopyrobas.

2. 	 patimrobis dros Sesaferisi samedicino momsaxurebis savaraudo 
ararsebobis Sesaxeb

112. sasamarTlo ixseniebs, rom miuxedavad imisa, rom konvenciis me-3 
muxli ar unda iqnes ise gagebuli, TiTqos is adgens zogad valdebule-
bas, gaanTavisuflos dakavebuli janmrTelobis mizeziT, is mainc akis-
rebs saxelmwifos valdebulebas, daicvas TavisuflebaaRkveTili pirebis 
fizikuri keTildReoba, magaliTad maTTvis samedicino daxmarebis aRmo-
Cenis gziT (ix. Sarban v. Modlova, zemoTmoxseniebuli, 77-e punqti).

113. sasamarTlom unda gansazRvros saWiroebda Tu ara ganmcxade-
beli mudmiv samedicino momsaxurebas, hqonda Tu ara mas es ufleba Ca-
morTmeuli, rogorc is amas amtkicebs da, Tu hqonda, Seadgens Tu ara 
es konvenciis me-3 muxlis sawinaaRmdego moqmedebas (cf. Farbtuhs v. Latvia,  
# 4672/02, 53-e punqti, 2004 wlis 2 dekemberi.)

114. orive mxaris mier warmodgenili mtkicebuleba adasturebs, rom, 
Tavis mwvave travmasa da filtvebis midamoebSi tkivilTan erTad, gan-
mcxadebeli, rogorc Cans, imyofeboda fsiqikuri aSlilobis mdgomareba-
Si, romelic Zalze savalalo samedicino mdgomareobaa, rac saWiroebda 
mudmiv samedicino momsaxurebas da mkacr zedamxedvelobas (ix. zemoT-
moxseniebuli 22-e puqnti). aSkaraa, rom ganmcxadebeli am mdgomareobaSi 
aRmoCnda 2005 wlis 20 maiss policiasTan misi urTierTobidan mokle 
droSi da aseT mdgomareobaSi imyofeboda 2005 wlis 2 oqtombramde. 24 
oqtombers is xelaxla aRmoCnda fsiqikuri aSlilobis mdgomareobaSi, 
xolo ganmcxadeblis amJamindeli samedicino mdgomareoba ar aris naTe-
li mxareTa komentarebidan.

115. sasamarTlo miiCnevs, rom eqimebis bergisa da morarus daskvnebi 
(ix. zemoTmoxseniebuli 26-e da 27-e punqtebi) arsebiTia, radgan, mTa-
vrobis ganmcxadebebis sawinaaRmdegod, isini emyareba cixis saavadmyofos 
samedicino saqmis Semowmebas da zogadi medicinis codnas. 

116. sasamarTlo aseve aRniSnavs, rom ganmcxadebels fsiqikuri aS-
lilobis diagnozi dausves mxolod 2005 wlis 20 seqtembers, rodesac 
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fsiqiatriuli gamokvleba pirvelad Catarda (ix. zemoTmoxseniebuli 22-e 
punqti). am dromde kardiologiuri saavadmyofosa da cixis saavadmyofos 
samedicino saqmeebi uTiTebdnen mis mdgomareobaze, rogorc „gaurkveve-
li warmoSobis aSlilobis sindromi~ an rogorc savaraudo simulacia 
(ix. zemoTmoxseniebuli me-14 da me-16 punqtebi). 

117. mTavroba amtkicebda, rom fsiqiatriuli gamokvleva ganxor-
cielda droulad da man miuTiTa im administraciul barierebze, rac 
dakavSirebuli iyo, inter alia, cixis saavadmyofodan fsiqiatriul saavad-
myofoSi ganmcxadeblis gadayvanasTan. Tumca, sasamarTlos ar SeuZlia 
aseTi argumentebis miReba ganmcxadeblis kritikuli mdgomareobisa da 
im faqtis gamo, rom fsiqiatriuli gamokvlevaze pirvelad brZaneba gai-
ca ara 2005 wlis 3 agvistos, rogorc amas mTavroba amtkicebs, aramed 
2005 wlis 2 ivniss, rac aSkaraa cixis saavadmyofos samedicino saqmidan 
(ix. zemoTmoxseniebuli me-15 punqti). 

118. zemoaRniSnulis gaTvaliswinebiT, sasamarTlo askvnis, rom 2005 
wlis 20 maissa da 2005 wlis 20 seqtembers Soris, ganmcxadeblis mdgo-
mareobis raime mkafio diagnozis ararsebobis gamo, erTaderTi samedi-
cino daxmareba, romelic SeiZleba aRmoeCinad ganmcxadeblisaTvis, misi 
sicocxlis SenarCuneba iyo. Tumca, es daskvnac ki saeWvoa im faqtis 
gaTvaliswinebiT, rom 2005 wlis 1-dan 15 seqtembramde ganmcxadebeli 
moTavsebuli iyo Cveulebriv cixeSi da ar arsebobs mtkicebuleba, rom 
raime samedicino momsaxureba aRmoCenoda mas. Sesabamisad, sasamarTlo 
askvnis, rom ganmcxadebeli ar iyo uzrunvelyofili Sesaferisi samedi-
cino momsaxurebiT 2005 wlis 20 seqtembramde. sasamarTlos ar SeuZlia 
mis winaSe arsebuli masalebis safuZvelze (ix. zemoTmoxseniebuli 158-e 
punqti) gansazRvros iyo Tu ara 2005 wlis 20 seqtembers dadgenili diag-
nozis Sedegad Catarebuli mkurnaloba Sesaferisi da adekvaturi.

119. daskvnisas, sasamarTlo miiCnevs, rom adekvaturi samedicino 
momsaxurebis ararseboba Seadgens konvenciis me-3 muxlis darRvevas. 

3.	 gamoZiebis savaraudo araadekvaturobis Sesaxeb

120. sasamarTlo ixseneibs, rom rodesac individi damajereblad amt-
kicebs, rom policiisa da saxelmwifos warmomadgenelTa mxridan is dae-
qvemdebara mopyrobas, romelic arRvevs me-3 muxls, es debuleba, rome-
lic unda ganixilebodes konvenciis 1-li muxlidan gamomdinare saxel-
mwifos zogadi valdebulebidan, rom `TavianTi iurisdiqciis farglebSi 
yvelasaTvis uzrunvelyo[s] am konvenciiT ... gansazRvrul[i] uflebeb[i] 
da valdebulebeb[i]~, arapirdapir moiTxovs, rom unda arsebobdes efe-
qtiani oficialuri gamoZieba. rogorc es aris me-2 muxlidan gamomdinare 
gamoZiebis SemTxvevaSi, aseT gamoZiebas unda hqondes unari, SesaZlebeli 
gaxados amgvari pirebis identificireba da dasja. winaaRmdeg SemTxve-
vaSi, wamebisa da araadamianuri da Rirsebis Semlaxveli mopyrobisa da 
dasjis zogadi samarTlebrivi akrZalva, misi fundamenturi mniSvnelobis 
miuxedavad, gaxdeba araefeqtiani praqtikaSi da, zogierT SemTxvevaSi, 
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saxelmwifos warmomadgenlebisaTvis SesaZlebeli gaxdeba, faqtobrivad 
dausjelad SebRalon im pirTa uflebebi, romlebic maTi kontrolis qveS 
imyofebian (sxva saqmeebTan erTad, ix. Labita v. Italy [GC], # 26772/95, 131-e 
punqti, ECHR 2000-IV).

121. gamoZieba efeqtiani rom iyos, is zogadad aucileblad unda 
miiCneodes im pirebis mier, romlebic pasuxismgebelni arian da atare-
ben gamoZiebas damoukideblad im adamianebisagan, romlebsac ukavSir-
deba es movlenebi (ix. e.g. Barbu Anghelescu v. Romania, # 46430/99, 66-e 
punqti, 2004 wlis 5 oqtomberi). es niSnavs aramxolod ierarqiuli an 
instituciuri kavSiris ararsebobas, aramed aseve praqtikul damouki-
deblobas (ix., magaliTad, saqme Ergi v. Turkey, 1998 wlis 28 ivlisis ga-
dawyvetileba, Reports 1998-IV, 83-e-84-e punqtebi, romelSic prokurori, 
romelic iZiebda gogonas gardacvalebis saqmes savaraudo Setakebis 
dros, ar warmoCinda damoukideblad imis gamo, rom is metismetad dae-
yrdno im Jandarmebis mier miwodebul informacias, romlebsac kavSiri 
hqondaT am SemTxvevasTan).

122. gamoZieba aseve unda iyos efeqtiani im gagebiT, rom mas unda 
SeeZlos imis gansazRvra, policiis mier gamoyenebuli Zala gamarTlebu-
li iyo Tu ara Sesabamis viTarebaSi (ix. Kaya v. Turkey, 1998 wlis 19 Teber-
vlis gadawyvetileba, Reports 1998-I, 87-e punqti).

123. seriozuli mtkicebebi sastiki mopyrobis Sesaxeb unda iyos deta-
luri. es niSnavs, rom xelisufleba yovelTvis seriozulad unda Seeca-
dos, daadginos ra moxda da ar unda daeyrdnos naucfaTev da dausabuTe-
bel daskvnas, raTa daasrulos gamoZieba an gamoiyenos Tavisi gadawyveti-
lebis safuZvlad (ix. zemoTmoxseniebuli gadawyvetileba saqmeze Assenov 
and Others v. Bulgaria, 103-e punqti et seq.) man unda gadadgas misTvis xel-
misawvdomi yvela gonivruli nabiji, raTa uzrunvelyos SemTxvevis Se-
saxeb mtkicebulebis mopoveba, TviTmxilvelis Cvenebisa da sasamarTlo-
samedicino mtkicebulebis CaTvliT (ix. Tanrikulu v. Turkey [GC], # 23763/94. 
ECHR 1999-IV, 104-e punqti et seq. da Gül v. Turkey, no. 22676/93, 89-e punqti, 
2000 wlis 14 dekemberi). gamoZiebis raime xarvezi, romelic safrTxes 
uqmnis mis unars, daadginos dazianebebis mizezi an pasuxismgebeli pire-
bis vinaoba, riskis qveS ayenebs am moTxovnis dakmayofilebas. 

124. pirvel rigSi sasamarTlo aRniSnavs, rom eWvs iwvevs prokuroris, 
b-ni katanas damoukidebloba, romelmac awarmoa gamoZieba. sasamarTlo 
aRniSnavs, rom is igive prokurori iyo, vinc ganmcxadebels oficialu-
rad warudgina sisxlissamarTlebrivi braldeba da vinc mimarTa buiuka-
nis raionul sasamarTlos ganmcxadeblisaTvis patimrobis Sefardebis 
Sesaxeb da misTvis patimrobis gaxangrZlivebis Taobaze (ix. zemoTmoxse-
niebuli 33-e punqti). 

125. sasamarTlo aseve aRniSnavs, rom b-n katanas ar gautarebia rai-
me sagamoZiebo RonisZieba ganmcxadeblis advokatisagan saCivris miRebis 
Semdeg. es aSkarad gamomdinareobs misi 2005 wlis 8 ivnisis gadawyveti-
lebidan, romelSic is acxadebs, rom 2005 wlis 31 maisis saCivris gamo-
saZieblad, mas hqonda warumatebeli mcdeloba, piradad gasaubreboda 
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ganmcxadebels 2005 wlis 25 da 30 maiss. es ganmcxadebebi daadastura 
raskanis raionis sasamarTlos mosamarTlem georg morozanma Tavis 2006 
wlis 23 Tebervlis gadawyvetilebaSi, romliTac ganmcxadebels gasaCi-
vrebaze uari uTxra. 

126. ufro metic, 2006 wlis 8 ivnisis gadawyvetilebaSi ar aris miTi-
Teba imaze, rom b-ma katanam ganixila ganmcxadeblis samedicino saqme, 
an miTiTeba imaze, rom prokurorma Tundac moixsenia Tavis mwvave tra-
vmis diagnozi. arc imazea miTiTeba, rom romelime eqimi daikiTxa gan-
mcxadeblis samedicino mdgomareobasTan dakavSirebiT. aSkaraa, rom b-ni 
katanas mier gatarebuli sagamoZiebo RonisZiebebi moicavs mxolod or 
warumatebel mcdelobas, gasaubreboda ganmcxadebels, am ukanasknelis 
mier sastik mopyrobaze saCivris Setanamde. sasamarTlos xelT arsebuli 
samedicino dokumentebis mixedviT, ganmcxadebeli imyofeboda fsiqikuri 
aSlilobis mdgomareobaSi da mas ar SeeZlo saubari. sasamarTlo gan-
sakuTrebiT gansacvifreblad miiCnevs b-ni katanas daskvnas, rom ganmcxa-
deblis mimarT sastiki mopyroba nebismier SemTxvevaSi gamarTlebulia, 
radgan arsebobda prezumpcia, rom is moisurvebda, gamoeyenebina iaraRi 
misi dakavebis momentSi.

127. aseT situaciaSi sasamarTlo askvnis, rom saxelmwifo xelisu-
flebam ver SeZlo, Caetarebina Sesaferisi gamoZieba sastiki mopyrobis 
Sesaxeb ganmcxadeblis mtkicebebTan dakavSirebiT da rom, Sesabamisad, 
amis gamoc dadginda konvenciis me-3 muxlis darRveva. 

III.	konvenciis me-5 muxlis me-3 punqtis savaraudo darRveva

a. mxareTa argumentebi

128. konvenciis me-5 muxlis me-3 punqtTan sisxlis samarTlis sapro-
ceso kodeqsis 191-e muxlis Sesabamisobis sakiTxTan dakavSirebiT mTa-
vroba amtkicebda, rom marTlac SeuZlebeli iyo, rom piri, romelsac 
edeba brali iseTi danaSauli CadenaSi, romelic iTvaliswinebs pati-
mrobas 10 welze meti vadiT, ganTavisufldes sasamarTloSi saqmis 
ganxilvamde. Tumca, ganTavisufleba SesaZlebeli iqneba, Tu saqmis 
ganmxilveli sasamarTlo, gadawyvets, Secvalos braldebisaTvis waye-
nebuli brali iseTi danaSauliT, romelic iTvaliswinebs patimrobas 
10 welze naklebi vadiT. ufro metic, sisxlis samarTlis saproceso 
kodeqsis 191-e muxlis Sesabamisad gaTavisuflebis garda, aseve arse-
bobs giraoTi ganTavisuflebis SesaZlebloba 192-e muxlis Sesabamisad 
an gaTavisufleba piradi an organizaciis davdebobiT sisxlis samarT-
lis saproceso kodeqsis 179-e, 180-e da 195-e muxlebis Sesabamisad.

129. rac Seexeba ganmcxadeblis patimrobis Sesaxeb gadawyvetilebis 
dasabuTebas, mTavroba amtkicebda, rom ganmcxadeblis patimroba auci-
lebeli gaxda, radgan is iyo eWvmitanili iseTi mniSvnelovani danaSaulis 
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CadenaSi, rac iTvaliswinebs patimrobas 10-dan 25 wlamde da, rom is Sei-
Zleboda, mimaluliyo, gavlena moexdina mowmeebze, xeli SeeSala WeSma-
ritebis dadgenisaTvis an xelaxla Caedina danaSauli. ufro metic, misi 
janmrTelobis problemebis gaTvaliswinebiT, mas SeiZleba upiratesoba 
mieniWebina mimalvas sasjelis moxdis riskTan SedarebiT.

130. ganmcxadebeli amtkicebda, rom sisxlis samarTlos saproceso ko-
deqsis 191-e muxlis mixedviT, mosamarTle valdebuli iyo, gaeca brZaneba 
patimrobis Sesaxeb, patimrobis mizezebis arsebobis miuxedavad, Tu bral-
debuls wayenebuli hqonda brali iseTi danaSauli CadenisaTvis, romelic 
iTvaliswinebs patimrobas 10 welze meti vadiT da, rom patimrobis mizezebis 
realuri sasamarTlo kontroli SeuZlebeli iyo. ganmcxadebelma miuTiTa 
uzenaesi sasamarTlos plenaruli sxdomis ganmartebiT ganaCenze, romelmac 
daadastura misi pozicia. 

131. ganmcxadebeli amtkicebda, rom erovnul sasamarTloebs ar dau-
sabuTebiaT misi patimrobis mizezebi da TavianT gadawyvetilebebSi mxo-
lod gaimeores patimrobis Sesaxeb samarTlebrivi normebis formulire-
bebi. maT aseve ver SeZles, gaebaTilebinaT ganmcxadeblis dacvis mier 
wamoyenebuli argumentebi.

132. ganmcxadebeli aseve amtkicebda, rom patimrobis mizezebTan daka-
vSirebiT am saqmis garemoebebi iyo identuri saqmeebisa Sarban (zemoTci-
tirebuli) da Becciev v. Moldova, # 9190/03, 2005 wlis 4 oqtomberi, romle-
bSic sasamarTlom daadgina me-5 muxlis me-3 punqtis darRveva.

133. ufro metic, ganmcxadeblis patimroba ar iyo aucilebeli, radgan 
misi patimrobis mTeli periodis ganmavlobaSi is imyofeboda fsiqikuri 
aSlilobis mdgomareobaSi da sawolidan adgomac ki ar SeeZlo da, miTu-
metes, ver SeZlebda mimalvas an gamoZiebaze gavlenis moxdenas.

b. sasamarTlos Sefaseba

1. 	 konvenciis me-5 muxlis me-3 punqtTan sisxlis samarTlis saproceso 
kodeqsis 191-e muxlis Sesabamisobis Sesaxeb

134. sasamarTlo aRniSnavs, rom saqmeze S.B.C. v. the United Kingdom  
(# 39360/98, 2001 wlis 19 ivnisi), man daadgina konvenciis me-5 muxlis 
me-3 punqtis darRveva, radgan inglisis kanonmdebloba ar uSvebda msja-
vrdebulTa garkveuli kategoriis mimarT giraos gamoyenebis uflebas. 
sasamarTlom daadgina am saqmeze, rom kanonmdebelma Tavidanve gamori-
cxa raime mosazrebiT sasamarTlo ganxilvamde piris ganTavisuflebis 
SesaZlebloba. 

135. winamdebare saqme S.B.C.-s msgavsia imiT, rom moldovis sisxlis 
samarTlis saproceso kodeqsis 191-e muxli ar iTvaliswinebis sasamarT-
lo ganxilvamde ganTavisuflebis SesaZloblobas im pirebis mimarT, vi-
sac brali edeba ganzxraxi danaSaulisaTvis, rac iTvaliswinebs 10 welze 
meti vadiT patimrobas. naTelia, rom winamdebare saqmeSi ganmcxadebels 
brali waeyena aseTi danaSaulisaTvis.
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136. mTavrobis arguments, rom braldebulisaTvis wayenebuli brali 
SeiZleba Teoriulad Seicvalos ufro msubuqi braldebi da, Sesabamisad, 
uSvebda ganmcxadeblisaTvis imis SesaZleblobas, rom ganTavisuflebuliyo 
sasamarTlo procesis ganmavlobaSi, evropuli sasamarTlo ver miiRebs. pir-
vel rigSi, sasamarTlo aRniSnavs, rom aseTi Secvla ar SeiZleba moaxdinos 
gamomZiebelma mosamarTlem, romelic gamoscems an axangrZlivebs patimro-
bis brZanebas, aramed mxolod saqmis ganmxilvelma mosamarTlem mas Semdeg, 
rac sisxlis samarTlis saqmis masalebi gadaegzavneba sasamarTlos saqmis 
arsebiTi mxaris gansaxilvelad (ix. zemoTmoxseniebuli 67-e punqti). meore 
sakiTxi, da rac yvelaze mniSvnelovania, gamomdinareobs saqmidan S.B.C. aris 
is, rom sasamarTlo ganxilvis ganmavlobaSi gaTavisuflebis ufleba prin-
cipSi ar SeiZleba winaswar gamoricxos kanonmdebelma. 

137. rac Seexeba mTavrobis arguments, rom ganmcxadebels SeeZlo 
moeTxova ganTavisufleba giraos safuZvelze an piradi an organizaciis 
TavTebobiT, sasamarTlos miaCnia is am saqmisaTvis miuReblad, radgan 
Sesabamisma erovnulma samarTalwarmoebam miuTiTa mxolod sasamarTlo 
procesis ganmavlobaSi ganTavisuflebaze. 

138. Sesabamisad, sasamarTlo askvnis, rom dairRva konvenciis me-5 
muxlis me-3 punqti imiT, rom sisxlis samarTlis kodeqsis 191-e muxlis 
mixedviT, SeuZlebeli iyo ganmcxadeblis ganTavisufleba sasamarTlo 
procesis ganmavlobaSi.

2. 	 ganmcxadeblis patimrobis sakmarisi mizezebis ararsebobis Sesaxeb

139. sasamarTlo ixseniebs, rom me-5 muxlis me-3 punqtis meore nawilis 
mixedviT, piri, romelic braldebulia danaSaulis CadenaSi, yovelTvis 
unda ganTavisufldes sasamarTlo ganxilvis ganmavlobaSi, Tu saxelmwi-
fom ver daamtkica, rom arsebobs `mniSvnelovani da sakmarisi~ mizezebi, 
rom gamarTldes misi patimrobaSi datoveba (Yağci and Sargin v. Turkey, 1995 
wlis 8 ivnisis gadawyvetileba, Series A # 319-A, 52-e punqti).

140. ufro metic, erovnulma sasamarTloebma `unda ganixilon yvela 
faqti, romelic sajaro interesis WeSmariti moTxovnis arsebobas emxro-
ba an ewinaaRmdegeba da romlis arseboba, udanaSaulobis prezumpciis 
principis gaTvaliswinebiT, amarTlebs, pirovnuli Tavisuflebis pati-
viscemis wesisagan gadaxvevas da adgens maT TavianT gadawyvetilebebSi 
ganTavisuflebis Sesaxeb mimarTvebTan dakavSirebiT~ (Letellier v. France, 
1991 wlis 26 ivnisis gadawyvetileba, Series A # 207, 35-e punqti).

141. gonivruli eWvis uryeoba, rom dakavebulma pirma Caidina dana-
Sauli, aris misi patimrobaSi datovebis kanonierebis sine qua non piroba, 
magram garkveuli drois gasvlis Semdeg is aRar aris sakmarisi. aseT 
SemTxvevebSi, sasamarTlom unda daadginos, kidev amarTlebs Tu ara Ta-
visuflebis aRkveTas sasamarTlo organoebis mier gamoyenebuli sxva 
safuZvlebi. rodesac aseTi safuZvlebi aris `mniSvnelovani~ da `sakma-
risi~, sasamarTlom aseve unda naTelhyos, kompetenturma erovnulma xe-
lisuflebam gamoamJRavna Tu ara `gansakuTrebuli gulmodgineba~ samar-
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Talwarmoebis warmarTvaSi (ix. Labita v. Italy, [GC], # 26772/95, 152-e-153-e 
punqtebi, ECHR 2000-IV).

142. maSin, rodesac konvenciis me-5 muxlis me-3 punqti `mosamarTles, 
romelic patimrobasTan dakavSirebul saCivars ixilavs, ar akisrebs val-
debulebas, imsjelos ganmcxadeblis SepasuxebaSi moxseniebuli TiToeu-
li argumentis Sesaxeb, misi garantiebi iqneba azrs moklebuli, Tu mo-
samarTles, romelic eyrdnoba Sidasaxelmwifoebriv kanonmdeblobas da 
praqtikas, SeuZlia CaTvalos is umniSvnelod, an ignorireba moaxdinos 
im konkretuli faqtebisa, romlebsac dakavebuli eyrdnoba da SeuZlia 
Tavisuflebis aRkveTis `kanonierebisaTvis~ mniSvnelovani pirobebis ar-
seboba eWvis qveS daayenos, konvenciis gagebiT.~ (Nikolova v. Bulgaria [GC], # 
31195/96, 61-e punqti, ECHR 1999-II). am konteqstSi `argumentebi, romle-
bic emxroba an ewinaaRmdega gaTavisufleba ar unda iyo `zogadi da abs-
traqtuli~~ (Smirnova v. Russia, nos. 46133/99 da 48183/99, 63-e punqti, ECHR 
2003-IX (amonaridebi), Sarban v. Moldova, zemoTcitirebuli, 99-e punqti).

143. winamdebare saqmeSi, sasamarTlo aRniSnavs, rom rogorc pirveli 
instanciis, ise saapelacio sasamarTlo, ganmcxadeblis patimrobis Se-
saxeb brZanebis miRebisas da misi gaxangrZlivebisas, daeyrdno Sesabamis 
kanonmdeblobas, magram ar miuTiTes mtkicebulebebis dasabuTebulad 
miCnevis mizezebi, ratom SeeZlo ganmcxadebels xeli SeeSala samarTa-
lwarmoebisaTvis, mimalvoda an xelaxla Caedina danaSauli. maT arc imis 
mcdeloba hqondaT, rom earyvaT ganmcxadeblis dacvis mxaris argumente-
bi. amdenad, am saqmis garemoebebi msgavsia Becciev v. Moldova, 61-e-62-e da 
Sarban, me-100-101-e, zemoTcitirebuli saqmeebis garemoebebisa, romleb-
Sic am sasamarTlom daadgina konvenciis me-5 muxlis me-3 punqtis darR-
vevebi imis gamo, rom sasamarTlom ganmcxadebelTa patimroba arasakmari-
sad daasabuTa. vinaidan mTavrobas ar warmoudgenia mizezebi, romlebic 
am saqmes ganasxvavebda zemoaRniSnuli saqmeebisagan, sasamarTlo Tvlis, 
rom igive midgoma unda arsebobs am saqmeSi.

144. zemoaRniSnulis gaTvaliswinebiT, sasamarTlo Tvlis, rom buiuka-
nis raionuli sasamarTlosa da CiSinaus saapelacio sasamarTlos mier 
TavianT gadawyvetilebebSi moSveliebuli mizezebi ganmcxadeblis pati-
mrobasa da misi gaxangrZlivebasTan dakavSirebiT ar iyo `mniSvnelovani 
da sakmarisi~.

145. Sesabamisad, dadginda konvenciis me-5 muxlis me-3 punqtis darRveva.

IV.	me-5 muxlis 1-li punqtis savaraudo darRveva

a. 	 mxareTa argumentebi

146. mTavroba amtkicebda, rom mas Semdeg rac ganmcxadeblis saqmis ma-
salebi waredgina saqmis ganmxilvel sasamarTlos 2005 wlis 23 ivliss, sa-
samarTlos unda ganexila ganmcxadeblis patimrobasTan dakavSirebuli 
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nebismieri moTxovna, romelic efuZneboda patimrobis maregulirebeli 
kanonmdeblobis mkafio debulebebs, kerZod sisxlis samarTlis saproce-
so kodeqsis 186(2)-e da (8), 329(1)-e, 351(7)-e da 324(1)-e da (4) muxlebs (ix. 
zemoTmoxseniebuli 65-e punqti). zemoaRniSnuli da is faqti, rom ganmcxa-
deblis patimrobis Sesaxeb brZaneba miiRo gamoZiebelma mosamarTlem da 
ara prokurorma, ganasxvavebs am saqmes Baranowski-sagan (zemoTcitirebuli). 
saqmis ganmxilvel sasamarTlos pirdapir aqvs dadgenili 10-dRiani vadis 
SezRudva, rom daadginos winaswari mosmenis TariRi (sssk-is 345-e muxli) 
da man Caatara aseTi mosmena 2005 wlis 3 agvistos. am saqmis Sinaarsidan 
yvelasaTvis naTeli iyo, rom ganmcxadebeli unda darCeniliyo patimrobaSi. 
amasTan erTad, ganmcxadebels SeeZlo nebismier dros moeTxova misi ganTa-
visufleba, Tu is CaTvlida Tavis patimrobas ukanono.

147. ganmcxadebeli amtkicebs, inter alia, rom 2005 wlis 23 ivlisidan 23 
dekembramde is ukanonod imyofeboda patimrobaSi, radgan am periodTan 
dakavSirebiT mosamarTles ar gaucia brZaneba patimrobis Sesaxeb. man 
miuTiTa konstituciis 25-e muxlze, romlis mixedviT pirebi SeiZleba 
dakavebuli iyvnen mxolod mosamarTlis mier gacemuli brZanebis safuZve-
lze maqsimum 30 dRis ganmavlobaSi da amtkicebda, rom winamdebare saqme-
Si arsebuli mdgomareoba msgavsia Baranowski-is saqmis mdgomareobisa.

b. 	 sasamarTlos Sefaseba

148. sasamarTlo adasturebs, rom erovnuli kanonmdeblobis mixedviT 
patimrobis `kanoniereba~ mTavari, magram yovelTvis ar aris gadamwyveti 
elementi. amasTan erTad sasamarTlo unda darwmundes, rom am periodis 
ganmavlobaSi patimroba Seesabameba me-5 muxlis 1-li punqts, romlic 
mizania pirebisaTvis ukanono gziT Tavisuflebis aRkveTis Tavidan aci-
leba. sasamarTlom unda naTelhyos, Seesabameba Tu ara Tavad Sidasaxel-
mwifoebrivi kanonmdebloba konvencias, masSi pirdapir Tu arapirdapir 
dadgenili zogad principebis CaTvliT (Baranowski, zemoTcitirebuli, 
51-e punqti). 

149. am ukanasknel sakiTxTan dakavSirebiT sasamarTlo xazs usvams, 
rom rodesac saqme exeba Tavisuflebis aRkveTas, gansakuTrebiT mniS-
vnelovania, rom dakmayofildes samarTlebrivi sicxadis zogadi prin-
cipi. Sesabamisad, mniSvnelovania, rom erovnuli kanonmdeblobis mixed-
viT Tavisuflebis aRkveTis pirobebi mkafiod iyos Camoyalibebuli da, 
rom Tavad kanonmdebloba iyos ganWvretadi Tavis gamoyenebaSi ise, rom 
man daakmayofilos konvenciiT ganmtkicebuli `kanonierebis~ moTxovna 
_ moTxovna, romelic iTvaliswinebs, rom Sesabamisi kanonmdebloba iyos 
sakmarisad zusti, rom pirs misces SesaZlebloba, Tu amis saWiroeba 
aris, Sesabamisi konsultaciiT, garemoebebisaTvis gonivrul farglebSi 
ganWvritos im moqmedebis Sedegebi, romlebic man SeiZleba gamoiwvios 
(ix. Steel and Others v. the United Kingdom, 1998 wlis 23 seqtembris gadawyve-
tileba, Reports 1998-VII, 54-e punqti).

150. winamdebare saqmeSi sasamarTlo aRniSnavs, rom 2005 wlis 23 ivli-
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sis Semdeg erovnul sasamarTlos ar gaucia brZaneba patimrobis Sesaxeb, 
romelic CaiTvleboda ganmcxadeblis patimrobis an misi gaxangrZlivebis 
safuZvlad.

151. mTavroba iSveliebs sisxlis samarTlis kodeqsis ramdenime muxls, 
romelic misi azriT Seadgens ganmcxadeblis patimrobis samarTlebriv 
safuZvels 2005 wlis 23 ivliss patimrobis Sesaxeb brZanebis moqmedebis 
vadis gasvlis Semdeg (ix. zemoTmoxseniebuli 146-e punqti).

152. am muxlebis analizis Sedegad, sasamarTlo aRniSnavs, rom ar-
cerTi maTgani ar iTvaliswinebs ganmcxadeblis patimrobas, patimrobis 
Sesaxeb brZanebis gareSe. ufro metic, imis gaTvaliswinebiTac ki, rom 
mTavrobis mier moSveliebuli erT-erTi debuleba romc adgendes aseT 
patimrobas, es daarRvevda konstituciis 25-e punqts, romelic mkafiod 
gansazRvravs, rom patimroba SesaZlebelia mxolod brZanebis safuZvel-
ze da, rom is ar SeiZleba iyos 30 dReze meti droiT. es dadasturebulia 
sisxlis samarTlis saproceso kodeqsis 177-e muxlis debulebebiT (ix. 
zemoTmoxseniebuli 65-e punqti), romelic imeorebs konstituciis 25-e 
muxlis debulebebs imasTan dakavSirebiT, rom patimroba SeiZleba gamo-
yenebul iqnes mxolod sasamarTlos brZanebis safuZvelze. 

153. zemoaRniSnulidan gamomdinareobs, rom ganmcxadeblis patimroba 
2005 wlis 23 ivliss patimrobis Sesaxeb brZanebis vadis gasvlis Semdeg 
ar iyo iuridiul safuZvelze dafuZnebuli. 

154. Sesabamisad, am TvalsazrisiTac dairRva konvenciis me-5 muxlis 
1-li punqti. 

V.	konvenciis 34-e punqtis savaraudo Seusrulebloba

a. 	mxareTa argumentebi

155. ganmcxadebeli amtkicebda, rom xelisuflebis uari neba miecaT, 
rom advokatebs da kerZo eqims moenaxulebinaT is da enaxaT samedici-
no saqme, Seadgens evropuli sasamarTlosaTvis mimarTvis xelis SeSlas. 
is amtkicebda, rom damoukidebeli eqimis monaxuleba saWiro iyo, raTa 
daedginaT 2005 wlis 20 maisis Semdeg misi mdgomareobis mizezi, misi 
amJamindeli mdgomareoba da fsiqiatriul saavadmyofoSi aRmoCenili sa-
medicino momsaxurebis xarisxi. aseTi daskvna aseve sasargeblo iqnebo-
da misi samomavlo mkurnalobis daaxlovebiTi xarjebis Sesafaseblad,  
msgavsi formiT, rogorc es Sefasda saqmeSi Mikheyev v. Russia, # 77617/01, 
2006 wlis 26 maisi.

156. mTavroba amtkicebs, rom ganmcxadeblis advokatebs ar miumar-
TavT fsiqiatriuli saavadmyofosaTvis arcerTi TxovniT informaciis 
miRebis Sesaxeb ganmcxadeblis janmrTelobis mdgomareobisa da misT-
vis aRmoCenili samedicino daxmarebis Taobaze. rac Seexeba kerZo eqi-
mis mier Semowmebas mTavroba kidev erTxel acxadebs, rom ganmcxadebels 
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aRmoeCineboda yvela aucilebeli samedicino momsaxureba fsiqiatriuli 
saavadmyofos eqimebis mier. mTavrobas ar warmoudgenia raime komentari 
saCivris arsebiT mxaresTan dakavSirebiT, rac ganmcxadebelma gaakeTa 
pirvelad Tavis 2006 wlis 31 martiT daTariRebul komentarebSi. mTa-
vrobam mxolod zogadi komentarebi gaakeTa samarTalian dakmayofile-
basTan dakavSirebiT, rom ar darRveula konvenciis 34-e muxli.

b. 	sasamarTlos Sefaseba 

157. sasamarTlo ixseniebs, rom konvenciis 34-e muxli akisrebs xel-
Semkvrel saxelmwifos valdebulebas, xeli ar SeuSalos individualu-
ri ganacxadis uflebis ganxorcielebas. es valdebuleba, rom xeli ar 
SeuSalos individualuri ganacxadis uflebis efeqtian ganxorcielebas, 
krZalavs iseT Carevas, rac individis uflebas xels SeuSlis, rom Tavisi 
saCivari efeqtianad waradginos evropul sasamarTloSi da man ganixi-
los is (ix. sxva saqmeebTan erTad da mutatis mutandis, Akdivar and Others v.  
Turkey, 1996 wlis 16 seqtemberi, Reports 1996-IV, gv. 1219, 105-e punqti; Kurt v.  
Turkey, 1998 wlis 25 maisi, Reports 1998-III, gv. 1191, 159-e punqti; Tanrikulu 
v. Turkey [GC], # 23763/94, ECHR 1999-IV; Sarli v. Turkey, # 24490/94, 85-e-86-e 
punqtebi, 2001 wlis 22 maisi; da Orhan v. Turkey, # 25656/94, 2002 wlis 18 
ivnisi). 

158. winamdebare saqmeSi sasamarTlo aRniSnavs, rom am Tavis mixed-
viT ganmcxadeblis saCivris arsi is aris, rom advokatebs surdaT, rom 
damoukidebel wyaros daedgina ganmcxadeblis samedicino mdgomareoba, 
sakuTriv, kerZo eqims. sasamarTlo aseve aRniSnavs, rom ganmcxadeblis 
advokatebma pirdapir Seatyobines saxelmwifo organoebs, rom maTTvis 
da eqimisaTvis ganmcxadeblis monawileba da samedicino saqmis gacnoba 
saWiro iyo evropuli sasamarTlos winaSe poziciis dasacavad (ix. zemoT-
moxseniebuli me-60 da 61-e punqtebi). sasamarTlos azriT, es Txovna go-
nivruli iyo da ar Cans, rom masze uaris Tqma iyo raime sazogadoebrivi 
interesiT ganpirobebuli. ufro metic, sasamarTlom aRniSna, rom gan-
mcxadeblis advokatebma ver SeZles, warmoedginaT TavianTi komentarebi 
materialuri zianis Sesaxeb, radgan maT ar hqondaT ganmcxadebelis mo-
naxulebisa da samedicino saqmis gacnobis SesaZlebloba. sasamarTlo as-
kvnis, rom es Seadgens individualuri sarCelis Setanis uflebis SezRu-
dvas, rac unda CaiTvalos mopasuxe mTavrobis mxridan konvenciis 34-e 
muxliT gaTvaliswinebuli valdebulebis Seusruleblobad. Sesabamisad, 
dairRva es debuleba.

159. sasamarTlom ukve gamoxata Tavisi seriozuli SeSfoTeba me-3 
muxlis konteqstSi imasTan dakavSirebiT, rom ganmcxadeblis advokateb-
ma da eqimebma ver SeZles misi monaxuleba. is miiCnevs, rom gangrZobadi 
uari monaxulebaze Seadges me-3 muxlis gansakuTrebul darRvevas da xazs 
usvams saswrafo aucileblobas, rom mopasuxe mTavrobam uzrunvelyos 
ganmcxadeblis advokatebisa da eqimebis dauyovleblivi da SeuzRudavi 
monaxuleba da misi samedicino saqmis gacnoba.
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VI.	konvenciis 41-e muxlis gamoyeneba

160. konvenciis 41-e muxli adgens:

`Tu sasamarTlo daadgens, rom dairRva konvencia da misi oqmebi, xolo 
Sesabamisi maRali xelSemkvreli mxaris Sidasaxelmwifoebrivi samarTa-
li darRvevis mxolod nawilobrivi gamosworebis SesaZleblobas iZleva, 
saWiroebis SemTxvevaSi, sasamarTlo dazaralebul mxares samarTlian dak-
mayofilebas miakuTvnebs.~

a. materialuri ziani

161. ganmcxadebeli amtkicebs, rom vinaidan mis advokatebs da damou-
kidebel eqims ar miecaT neba, moenaxulebinaT is da gacnobodnen mis sa-
medicino saqmes, mas ar hqonda SesaZlebloba, waredgina raime komentari 
konvenciiT gaTvaliswinebuli uflebebis darRvevidan gamomdinare misi 
samomavlo samedicino momsaxurebis xarjebis Sesaxeb. Sesabamisad, gan-
mcxadebelma Txova sasamarTlos, gadados am sakiTxis ganxilva da Tavis 
gadawyvetilebaSi miuTiTos mopasuxe saxelmwifos, rom mis advokatebs 
da damoukidebel eqims SeuzRudavad unda hqondeT misi monaxulebisa da 
samedicino saqmis gacnobis saSualeba. 

162. mTavroba adasturebs Tavis pozicias, rom ar darRveula me-3 
muxli da, rom, Sesabamisad, materialuri zianis sakiTxi ar warmoiSoba.

163. sasamarTlo miiCnevs, rom 41-e muxlis gamoyenebis sakiTxi mate-
rialur zianTan dakavSirebiT ar aris mzad gadawyvetilebisaTvis. Sesa-
bamisad, misi ganxilva unda SeCerdes da ganisazRvros damatebiTi proce-
durebi moldovas mTavrobasa da ganmcxadebels Soris SeTanxmebis miRwe-
vis SesaZleblobis gaTvaliswinebiT. 

b. aramaterialuri ziani

164. ganmcxadebeli moiTxovda 75,000 evros aramaterialuri zianisaT-
vis. is amtkicebda, rom is ganicdida gansakuTrebiT mZafr gonebriv tki-
vils. is adasturebda Tavis mtkicebas sastiki mopyrobiT, misi fsiqikuri 
aSlilobis mdgomareobiT, samedicino momsaxurebis ararsebobiT, arasak-
marisi kvebiT, romlis gamoc man dakarga 35 kilogrami 99 dReSi, sastiki 
mopyrobis Sesaxeb misi saCivris gamouZieblobiT, misTvis Tavisuflebis 
ukanono aRkveTiT da evropuli sasamarTlosaTvis mimarTvisaTvis xelis 
SeSliT. 

165. mTavroba ar daeTanxma ganmcxadeblis mier moTxovnili Tanxis 
odenobas da amtkicebda, rom man ver warmoadina Sesabamisi magaliTebi 
precedentuli samarTlidan Tavisi moTxovnis dasasabuTeblad. man Txo-
va sasamarTlos, rom uari eTqva gancxadeblis samarTliani dakmayofile-
bis moTxovnaze aramateriul zianTan dakavSirebiT. 
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166. sasamarTlo uTiTebs im mravalricxovan da gansakuTrebiT sas-
tik darRvevebze, romlebic moxda ganmcxadeblis mimarT. mis mimarT 
sastiki mopyroba da misi momdevno dapatimreba cixis saavadmyofoSi 
mniSvnelovnad daamZina xelisuflebis mier sastiki mopyrobis Sesaxeb 
mtkicebebis gamouZieblobam da evropuli sasamarTlosaTvis ganmcxa-
deblis mimarTvisaTvis xelis SeSlam. ganmcxadebels aseve ukanonod 
aRekveTa Tavisufleba xangrZlivi drois ganmavlobaSi mas Semdeg, rac 
is dapatimrebuli iyo sami Tvis ganmavlobaSi raime mizezis gareSe. 
samarTlianobis safuZvelze Sefasebisas, sasamarTlo aniWebs 40,000 
EUR, rasac emateba nebismieri gadasaxadi, romelic am Tanxas SeiZleba 
daekisros. 

g. xarjebi 

167. ganmcxadeblis advokatebi moiTxovdnen 139.8 EUR safosto xarje-
bisaTvis da 6,683.25 EUR warmomadgenlobiTi xarjebisaTvis.

168. rac Seexeba safosto xarjebs, maT gaugzavnes sasamarTlos 
DHL-is qviTrebis aslebi, rac adasturebs 139.8 EUR gadaxdas. isini 
amtkicebdnen, rom vinaidan es saqme gansakuTrebuli iyo sasamarTlos 
reglamentis 41-e muxlis mixedviT, swrafi fostis gamoyeneba gamarT-
lebuli iyo.

169. rac Seexeba warmomadgenlobiT xarjebs, advokatebma gaugzavnes 
sasamarTlos sabanko angariSebis aslebi, romlebic adasturebs mTliani 
Tanxis 6,683.25 EUR maTTvis gadaxdas ganmcxadeblis meuRlis mier.

170. maT aseve warudgines sasamarTlos maTsa da ganmcxadeblis meuR-
les Soris dadebuli kontraqtis asli, romlis mixedviT TiToeuli ad-
vokatis saaTobrivi anazRaureba Seadgenda 75 EUR. kontraqts maT Tan 
daurTes saqmeze daxarjuli drois Sesaxeb detaluri angariSi, romlis 
mixedviT b-n nagaceviSim daxarja 25 saaTi am saqmeze, xolo b-ma gribin-
ceam daxarda 64.11 saaTi. saqmeze daxarjuli drois Sesaxeb detaluri 
angariSi ar Seicavda im dros, romelic daixarja ganacxadze me-5 muxlis 
me-4 punqtTan dakavSirebiT, razec ganmcxadebelma mogvianebiT moxsna 
Tavisi saCivari.

171. isini amtkicebdnen, rom maT mier saqmeze daxarjuli dro ar aris 
metismeti da gamarTlebuli iyo misi kompleqsurobiT da detalebis si-
mravliT. saqmis masala Seicavs daaxlovebiT 800 gverds. daxarjuli dro 
aseve imiT gamarTlebuli iyo ganmeorebiTi mcdelobebiT, rom gacnobo-
dnen samedicino saqmes da im faqtiT, rom sasamarTlosTan TiTqmis yvela 
korespondencia warmoebuli iyo ucxo enaze. 

172. rac Seexeba saaTobriv anazRaurebas 75 EUR odenobiT, ganmcxa-
deblis advokatebi amtkiceben, rom is xvdeba moldovis advokatTa aso-
ciaciis mier rekomendebuli anazRaurebis odenobis farglebSi, rac iyo 
40-150 EUR. maT waradgines dokumentis asli advokatTa asociaciis mier 
rekomendebuli anazRaurebis Sesaxeb, romelic miRebulia 2005 wlis 29 
dekembers.
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173. ufro metic, isini amtkicebdnen, rom saaTobrivi anazRaureba 75 
EUR odenobiT gonivruli iyo maTi gamocdilebidan da im saqmeebidan ga-
momdinare, romlebic manamde iyo mogebuli evropul sasamarTloSi. isi-
ni amtkicebdnen, rom arasamTavrobo organizaciis `advokatebi adamianis 
uflebebisaTvis~ aramomgebiani statusi ar abrkolebs, rom maT miiRon 
anazRaureba TavianTi klientebisagan. am TvalsazrisiT, isini amtkicebd-
nen, rom maTi organizaciebis mier miRebuli granti ar aris sakmarisi 
maTi ofisis Senaxvis xarjebis dasafaradac ki. maT aseve miuTiTes CiSi
nauSi cxovrebis siZvireze da moiyvanes sacxovreblisa da sawvavis fase-
bis magaliTebi.

174. mTavrobas sadavod ar gauxdia safosto xarjebisaTvis moTxo-
vnili xarjebi. Tumca, is ar daeTanxma warmomadgenlobisaTvis moTxo-
vnili Tanxis odenobas da miiCnia is metismeti da ararealuri qveyanaSi 
ekonomikuri mdgomareobisa da saSualo yovelTviuri xelfasis gaTva-
liswinebiT. saqmis sirTulis aRiarebis miuxedavad, mTavroba sadavod 
xdis saaTebis im raodenobas, rac daxarjes ganmcxadeblis advokateb-
ma da saaTobrivi anazRaureba, romelic maT hqondaT dawesebuli. man 
aseve miuTiTa organizaciis `advokatebi adamianis uflebebisaTvis~ 
aramomgebiani statusze da im faqtze, rom b-ni nagaceviSi aseve iyo 
advokati, da, Sesabamisad, mas hqonda Semosavlis sxva wyaroebi, garda 
klientebis evropul sasamarTloSi warmomadgenlobisa. 

175. sasamarTlo ixseniebs, rom imisaTvis, rom xarjebi moicvas kon-
venciis 41-e muxlis safuZvelze gacemulma kompensaciam, unda dadgin-
des, rom isini faqtobrivi da aucilebeli iyo da maTi odenoba gonivru-
lia (ix, magaliTad, Amihalachioaie v. Moldova, # 60115/00, 47-e punqti, ECHR 
2004-...).

176. am saqmeSi yuradReba unda gamaxvildes warmodgenil punqtobriv 
siaze, saqmis sirTuleze da advokatebis mniSvnelovan wvlilze. sasamarT-
lo Tvlis, rom moTxovnili xarjebi faqtobrivia, maTi gaweva aucilebe-
li iyo da maTi raodenoba gonivrulia. Sesabamisad, is mTlianad akmayo-
filebs moTxovnas am Tanxis Sesaxeb.

d. saprocento ganakveTi

177. sasamarTlo Tvlis, rom saprocento ganakveTi unda ganisazRvros 
evropis centraluri bankis sesxis saSualo ganakveTis odenobiT, plius 
sami procenti. 
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amis safuZvelze sasamarTlo erTsulovnad

1.	 acxadebs ganacxads dasaSvebad;

2.	 adgens, rom dairRva konvenciis me-3 muxli, radgan ganmcxadebeli 
daeqvemdebara araadamianur da Rirsebis Semlaxvel mopyrobas 2005 
wlis 20 maiss;

3.	 adgens, rom dairRva konvenciis me-3 muxli, 2005 wlis 20 maisidan 2005 
wlis 20 seqtembramde Sesaferisi samedicino momsaxurebis ararsebo-
bis gamo;

4.	 adgens, rom dairRva konvenciis me-3 muxli policiis mier sastik mo-
pyrobasTan dakavSirebiT ganmcxadeblis saCivarze efeqtiani gamoZie-
bis Cautareblobis gamo;

5.	 adgens, rom dairRva konvenciis me-5 muxlis 1-li punqti 2005 wlis 
23 ivlisidan 2005 wlis 23 dekembramde iuridiuli safuZvlis gareSe 
ganmcxadeblis patimrobis gamo;

6.	 adgens, rom dairRva konvenciis me-5 muxlis me-3 punqti 2005 wlis 
23 maisidan 23 ivlisamde ganmcxadeblis patimrobisaTvis arasakmarisi 
mizezebis gamo;

7.	 adgens, rom dairRva konvenciis me-5 muxlis me-3 punqti imiT, rom 
sisxlis samarTlis saproceso kodeqsis 191-e muxlis safuZvelze 
SeuZlebeli iyo ganmcxadeblis ganTavisufleba sasamarTlo ganxilvis 
ganmavlobaSi;

8.	 adgens, rom mopasuxe saxelmwifom ver Seasrula Tavisi valdebuleba 
konvenciis 34-e muxlis mixedviT;

9.	 adgens,
(a)	rom mopasuxe saxelmwifom ganmcxadeblis advokatebi da eqimebi 

unda uzrunvelyos ganmcxadeblis dauyovneblivi da SeuzRudavi 
monaxulebisa da samedicino saqmis gacnobis uflebiT;

(b)	rom mopasuxe saxelmwifom unda gadauxados ganmcxadebels kon-
venciis 44-e muxlis me-2 punqtis Sesabamisad gadawyvetilebis Za-
laSi Sesvlidan sami Tvis ganmavlobaSi 40,000 (ormoci aTasi evro) 
EUR aramaterialuri zianisaTvis da 6,823 (eqvsi aTas rvaasocdasa-
mi) EUR materialuri zianisaTvis im xarjebisaTvis, romelic unda 
gaices erovnul valutaSi, gacemis dRes arsebuli kursis mixedviT, 
rasac emateba nebismieri gadasaxadi, romelic am Tanxas SeiZleba 
daekisros;
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(g)	rom zemoxsenebuli sami Tvis gasvlis Semdeg unda iyos gadaxdili 
saprocento ganakveTi, romelic ganisazRvreba evropis centraluri 
bankis sesxis saSualo ganakveTis odenobiT, plius sami procenti.

10.	adgens, rom 41-e muxlis gamoyenebis sakiTxi materialur zianTan daka-
vSirebiT ar aris mzad gadawyvetilebisaTvis;

Sesabamisad:

(a)	itovebs uflebas, daubrundes am sakiTxs;
(b)	mimarTavs TxovniT moldovis mTavrobasa da mosarCeles, rom 

uaxloesi sami Tvis ganmavlobaSi warmoadginon TavianTi werilobi-
Ti komentarebi am sakiTxze da, kerZod, Seatyobinon sasamarTlos 
maT Soris raime SeTanxmebis miRwevis Sesaxeb;

(g)	itovebs uflebas gansazRvros damatebiTi procedura da am ufle-
bis delegirebas axdens palatis Tavmjdomaris sasargeblod, rome-
lic daadgens imaves, saWiroebis SemTxvevaSi.

Sesrulebulia inglisur enaze da werilobiT gacxadebulia 2006 wlis 
11 ivliss, sasamarTlos reglamentis 77-e wesis me-2 da me-3 punqtebis 
Sesabamisad.

   T.l. erli					     nikolas bratca
registratori					       prezidenti	





goCmeni TurqeTis winaaRmdeg

Göcmen v. Turkey





meore seqcia

saqme goCmeni TurqeTis winaaRmdeg

(ganacxadi # 72000/01)

gadawyvetileba

strasburgi

2006 wlis 17 oqtomberi

kanonier ZalaSi Sedis  

07/01/2007

es gadawyvetileba kanonier ZalaSi Seva konvenciis 44-e muxlis me-2  
punqtiT gaTvaliswinebuli pirobebis Tanaxmad. masSi SesaZloa, Sevides 

redaqciuli xasiaTis Sesworebani.
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saqmeze „goCmeni TurqeTis winaaRmdeg“, 

(Göcmen v. Turkey)

adamianis uflebaTa evropis sasamarTlos palatam (meore seqcia), 
Semdeg mosamarTleTa SemadgenlobiT:

b-ni J.p. kosta _ Tavmjdomare
b-ni a.b. baka
b-ni r. turmeni
b-ni m. ugrexeliZe
q-ni e. fura-sandsromi
q-ni d. josiene
b-ni d. popoviCi _ mosamarTleebi 
da q-ni s. dole, _ seqciis registratori,

imsjela ganmartoebiT 2006 wlis 26 seqtembers da 

amave dRes miiRo Semdegi gadawyvetileba:



53

procedura

1. saqme momdinareobs TurqeTis moqalaqe, b-ni sabahatin goCmanis 
(SemdgomSi_`ganmcxadebeli~) mier adamianis uflebaTa evropul sasamarT-
loSi, adamianis uflebaTa da ZiriTad TavisuflebaTa evropuli kon-
venciis (SemdgomSi_`konvencia~) 34-e muxlis Tanaxmad, 2000 wlis 24 maiss 
TurqeTis respublikis winaaRmdeg Setanili ganacxadidan (# 72000/01).

2. mosarCele, romelsac daeniSna iuridiuli daxmareba, warmodgeni-
lia misi interesebis damcveli b-ni m. aizitis mier, igi advokatia diarba-
qirSi. TurqeTis mTavrobas (SemdgomSi `mTavroba~) ar dauniSnavs Tavisi 
interesebis damcveli sasamarTloSi saqmis ganxilvis periodSi.

3. 2005 wlis 5 aprils sasamarTlom (meore ganyofileba) nawilobriv 
ar daakmayofila sarCelis arsebiTad ganxilvis Sesaxeb Txovna da gadawy-
vita, konvenciis me-3, me-6 da me-13 muxlebiT gaTvaliswinebul ufleba-
darRvevaTa Sesaxeb informacia miewodebina mTavrobisaTvis. 29-e muxlis 
me-3 punqtis Sesabamisad, sasamarTlom gadawyvita, rom sarCelis dasaSve-
badoba da saqmis safuZvlianoba erTad ganixileboda.

faqtobrivi mxare

I.	 saqmesTan dakavSirebuli garemoebebi

4. mosarCele daibada 1966 wels da igi amJamad sasjels ixdis bursis 
cixeSi.

5. 1992 wlis 29 dekembers, daaxloebiT 20 saaTsa da 45 wuTze, roca igi 
a.i.-sTan erTad imyofeboda, policiam daakava da stambolis uSiSroebis 
departamentis terorizmTan brZolis ganyofilebis winaswari dakavebis 
sakanSi moaTavsa. mas bralad edeboda ukanono organizaciis, kerZod ki 
qlp-is (PKK) wevroba.

6. 1993 wlis 2 ianvars mosarCelis binaSi, misive TandaswrebiT, Ca-
tarda Cxreka. binidan amoiRes: 7,65 mm kalibriani iaraRi, xelnawerebi, 
romlebic ukanono organizaciis dokumentebad iqna miCneuli, aseve pro-
pagandistuli Sinaarsis videokasetebi. 

7. 1993 wlis 5 ianvars grafologiuri eqspertizis pasuxiT dadginda, 
rom mosarCelis xelwera emTxveoda mis saxlSi napovni zogierTi doku-
mentis nawers.

8. 1993 wlis 7 ianvars uSiSroebis departamentis ganyofilebaSi mice-
mul CvenebaSi, a. i.-m aRiara da moinania mosarCelesTan erTad kanonsawi-
naaRmdego qmedebebSi monawileoba. man Tavis CvenebaSi daazusta, rom es 
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ukanaskneli zemoT xsenebuli organizaciis xelmZRvaneli organos wevri 
iyo da am organizaciis saxeliT fulis Segrovebis kampanias eweoda. man 
aseve dasZina, rom 7,65 mm kalibriani iaraRi da propagandistuli xasia-
Tis videokasetebi mosarCelis saxlSi inaxeboda.

9. 1993 wlis 8 ianvars uSiSroebis departamentis ganyofilebaSi mice-
mul CvenebaSi mosarCelem aRiara PKK-is wevroba da kanonsawinaaRmdego 
saqmianobaSi monawileoba. kerZod, man aRiara, rom inaxavda iaraRs, agro-
vebda fuls da propagandas eweoda am organizaciis saxeliT.

10. 1993 wlis 12 ianvars mosarCele dakiTxa stambolis uSiSroebis 
departamentis prokurorma. man nawilobriv daadastura adre uSiSroebis 
ganyofilebaSi micemuli pirveli Cveneba da ganmarta, rom videokasetebi 
da iaraRi masTan saxlSi miitana vinme, metsaxelad `gozlukma~. man aseve 
ganacxada, rom organizaciis wevri ar iyo, magram garkveuli kavSiri mas-
Tan hqonda.

11. amave dRes prokurorma daniSna samedicino Semowmeba TxuTmeti 
eWvmitanilisaTvis, maT Soris mosarCelisaTvis. samedicino eqsperti ima-
ve dRes momzadebul daskvnaSi miuTiTebs, rom daTvalierebis Sedegad 
eWvmitanilebs sxeulze Zaladobis araviTari kvali ar aReniSnebodaT.

12. 1993 wlis 12 ianvarsve mosarCele wardga saxelmwifo uSiSroebis 
mosamarTlis winaSe, romelmac mas Tavisuflebis droebiT aRkveTa miusa-
ja. mosamarTlesTan mosarCelem gaimeora igive Cveneba, rac prokurors 
misca.

13. 1993 wlis 13 ianvars mosarCele gasinja stambolis cixis eqimma. 
1993 wlis 15 ianvars eiupis samedicino eqspertizis institutis TanamS-
romeli eqimis mier Sedgenili angariSidan irkveva, rom dazaralebuli 
uCioda mxrebis, mklavebis, idayvebisa da majebis moZraobis SezRudulo-
basa da tkivilebs; igi grZnobda tkivilebs agreTve zurgze, xerxemlis 
areSi xeliT gasinjvis dros; daskvnaSi aseve naxsenebi iyo sisxlCaqcevebi 
dundula kunTebis areSi, ori damuwukebuli, 1-dan 3 sm-mde, Wriloba, 
orive barZayis dasawyisSi, 0,5-dan 2 sm-mde siganis muqi sisxlCaqcevebi 
or zolad aReniSneboda sajdomis qveda nawilze da ufro meti raodeno-
bis sisxlCaqcevebi _ marjvena mxares, xolo SedarebiT umniSvnelo eqimo-
zebi marcxena TeZos areSi. orive dundulaze, sisxlCaqcevebi gamkrTale-
bas iwyebda. marjvena muxlisTavsa da wvivebze damuwukebuli Wrilobis 
zeda garsi zog adgilas ukve aZrobis piras iyo; amas garda, mas awuxebda 
fexebis tkivili, uCioda motoruli SesaZleblobebis mkveTr daqveiTebas 
ise, rom TiTqmis veRar amoZravebda mxrebs, mklavebsa da majebs. uCioda, 
agreTve, gabruebas, Tavis simZimesa da, zogadad, mgrZnobelobis dakar-
gvas. daskvnis mixedviT, aRniSnuli pirovnebis sicocxles safrTxe ar 
emuqreboda da mas daeniSna TxuTmeti dRiT dasveneba (samuSaos Sewyveta).

14. 1993 wlis 25 ianvars wardgenili braldebis aqtis safuZvelze 
prokurorma mosarCelis winaaRmdeg aRZra sisixlis samarTlis devna, 
sisxlis samarTlis kodeqsis 168-e muxliT, romelic gulisxmobda ukanono 
bandformirebebis akrZalvas, rogorc saxelmwifosa da sazogadoebisaT-
vis potenciuri safrTxisas. man moiTxova, rom mosarCelis mimarT ga-
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moyenebuliyo is muxlebi, romlebic gulisxmobda sasjels moqalaqeTa 
usafrTxoebisa da sicocxlis xelyofisaTvis, mkvlelobis xelSewyobisa 
da TanamzraxvelobisTvis. agreTve terorizmTan brZolis Sesaxeb # 3713 
kanonis me-5 muxlis amoqmedebas.

15. 1993 wlis 19 martis saxelmwifo uSiSroebis pirvelsave sasamarT-
lo mosmenaze mosarCelem ganacxada, rom udanaSaulo iyo, rom igi ganic-
dida zewolasa da misdami uxeS mopyrobas winaswari dakavebis sakanSi da 
rom policielebma zewolis Sedegad moawerines xeli pirvel Cvenebebze. 
uxeSi mopyrobis dasasabuTeblad man moiSvelia 1993 wlis 15 ianvris sa-
medicino daskvna. man aseve ganacxada, rom winaswari patimrobis periodSi 
arasodes usargeblia advokatis momsaxurebiT. amasTan, aRiara prokuro-
risa da uSiSroebis sasamarTlos mosamarTlis winaSe micemul CvenebebSi 
moyvanili faqtebi.

16. 1993 wlis 26 aprils saxelmwifo uSiSroebis sasamarTlom axali 
SemadgenlobiT moismina mosarCelis ganmartebebi, romelTa drosac man 
ganacxada, rom Cxrekisas amoRebuli iaraRi mas ar ekuTvnoda da rom man 
isic ki ar icoda, isroda Tu ara igi. misi gancxadebiT, es iaraRi masTan 
saxlSi miitana a.i.-m da sasamarTlos sTxova misi dakiTxva. 1993 wlis 5 
ianvris grafologiuri eqspertizis daskvnis Sesaxeb kiTxvaze mosarCe-
lem ganacxada, rom mas winaswari dakavebis sakanSi iZulebiT daawerines 
raRac dokumentebi. man aseve moiTxova sasamarTloze im pirTa dakiTxva, 
vinc Seadgina misi dakavebisa da binis Cxrekis oqmebi.

17. 1993 wlis 9 ivnisis sxdomaze mosarCelis mrCevelma ganmeorebiTi 
TxovniT mimarTa sasamarTlos, dakiTxuliyo a.i. sasamarTlom gadawyvita, 
igi daekiTxa sasamarTlos mier specialurad am mizniT uflebadelegire-
bul sagamoZiebo komisias, vinaidan gasamarTlebuli iyo diarbaqirSi.

man aseve moiTxova, saqmes darTvoda yvela is nivTmtkiceba, romlebic 
Cxrekis dros mosarCelis binaSi iqna aRmoCenili.

18. 1993 wlis 21 ivlisis sasamarTlo mosmenaze saxelmwifo uSiSroebis 
sasamarTlom, romelsac axali mosamarTle Tavmjdomareobda, daadgina, 
rom diarbaqiris saxelmwifo uSiSroebis sasamarTlodan ar iyo miRebuli 
specialuri sagamoZiebo komisiis mier a.i.-s dakiTxvis pasuxi. sasamarTlom 
moismina erTi policielis Cveneba, romelmac ganacxada, rom eswreboda 
Tanabraldebulebis binis Cxrekas, rac mosarCelisa da a.i.-s Cvenebebis 
Semdeg Catarda. sasamarTlom kidev erTxel daavala mosarCelis binidan 
amoRebuli videokasetebis saqmeSi CarTva da am ukanasknels ki patimrobis 
vada gaugrZela Cadenili danaSaulis xasiaTisa da nivTmtkicebaTa arsebu-
li mdgomareobis motiviT.

19. 1993 wlis 8 seqtembers saxelmwifo uSiSroebis sasamarTlom Ca-
atara sasamarTlo mosmena, romlis drosac dadasturda videokasetebis 
saqmeSi arseboba. sasamarTlom gadawyvita, specialuri sagamoZiebo ko-
misiis mier a.i.-s dakiTxvis pasuxs dalodeboda da CaTvala, rom, usafr-
Txoebis interesebidan gamomdinare, sasamarTlo procesze mowmis uSua-
lo daswreba ar iyo savaldebulo.

20. 1993 wlis 1 noembers saxelmwifo uSiSroebis sasamarTlo axali 
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mosamarTlis TavmjdomareobiT Sedga. am mosmenaze mosarCelem sasamarT-
los yuradReba miapyrobina mTavari mowmis, a.i.-s dakiTxvis mniSvneloba-
ze. sasamarTlom aseve moismina mosarCelis Txovna, damatebiTi informa-
cia miecaT misTvis a.i.-s ganTavisuflebis pirobebis Sesaxeb, radgan igi, 
Sss-s brZanebiT, diarbaqiris cixidan bitlisis uSiSroebis ganyofilebis 
izolatorSi unda gadaeyvanaT.

21. 1993 wlis 24 dekembrisa da 1994 wlis 25 Tebervlis procesebze 
saxelmwifo uSiSroebis sasamarTlom, romelic yovel procesze axali Se-
madgenlobiT ikribeboda, cnobad miiRo a.i.-s ganTavisufleba da xelaxla 
waikiTxa specialuri sagamoZiebo komisiisadmi micemuli Cveneba. mosarCe-
lem uaryo a.i.-s CvenebaSi gakeTebuli gancxadeba, TiTqos igi (mosarCele) 
danaSaulebrivi organizaciis aRmasrulebeli organos wevri iyo.

22. 1994 wlis 18 aprilis sasamarTlo procesze saxelmwifo uSiSroebis 
sasamarTlom moismina erT-erTi im policielis Cveneba, romelic mosar-
Celis binis CxrekaSi monawileobda. man daadastura videokasetebisa da 
iaraRis amoRebis faqti. amas garda, sasamarTlom uari Tqva mosarCelis 
mrCevlis Txovnaze, ganmeorebiT daeniSnaT grafologiuri eqspertiza. 
man aseve uari Tqva mosarCelisa da a.i.-s pirispir dakiTxvaze da mosarCe-
les droebiTi patimrobis vada gaugrZela Cadenili danaSaulis xasiaTisa 
da nivTmtkicebaTa arsebuli mdgomareobis motiviT.

23. 1994 wlis 13 ivniss, 22 ivliss, 26 agvistosa da 19 oqtombers 
sasamarTlom mosarCelis dauswreblad Caatara oTxi mosmena, romelTa 
drosac moismina erT-erTi policielis Cveneba, romelic mosarCelis 
dakavebaSi monawileobda; aRniSnuli procesebi orjer sxvadasxva Semad-
genlobiT Catarda da sasamarTlom moiTxova dadgeniliyo erT-erTi Ta-
nabraldebulis, m.a.-s, zusti misamarTi.

24. 1994 wlis 26 noembris sasamarTlo procesze mosarCelem uaryo yo-
velgvari kavSiri danaSaulebriv organizaciasTan da ganacxada, rom daka-
vebis momentSi igi iyo studenti, hyavda ojaxi da eweoda kanonier saqmia-
nobas, saidanac Semosavlebi safinanso organoebTan iyo deklarirebuli. 
misi gancxadebiT, igi daakaves erT-erTi braldebulis (monaniebis) Cvenebis 
safuZvelze.

25. 1995 wlis 23 ianvrisa da 15 dekembris sasamarTlo sxdomebze sa-
samarTlos kolegia kvlav sxvadasxva SemadgenlobiT Seikriba da amje-
radac daadgines, rom specialuri sagamoZiebo komisiis mier m.a.-s da-
kiTxvis oqmi kidev ar iyo mosuli sasamarTlomde. am dros mosarCelis 
mrCevelma sayveduri gamoTqva mowmeTa gamoucxadeblobiT sasamarTlo 
procesis gaWianurebis gamo da kidev erTxel moiTxova grafologiuri 
eqspertizis ganmeorebiT daniSvna.

26. 1995 wlis 30 oqtombers prokurorma warmoadgina sabraldebo das-
kvna. man mosarCelis mimarT sisxlis samarTlis kodeqsis 125-e muxlis ga-
moyeneba moiTxova. Semdeg sxdomaze, 1995 wlis 15 dekembers, mosarCeles 
mieca damatebiTi dro dacvis ukeT momzadebisaTvis, xolo misi Txovna 
ganmeorebiT grafologiuri eqspertizis daniSvnis Taobaze kvlavac uar-
yofil iqna.
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27. 1996 wlis 14 Tebervlis, 15 aprilisa da 19 ivnisis sasamarTlo 
procesebze mosarCelem ganacxada, rom saqmesTan dakavSirebiT dacvis 
argumentebs sasamarTlos warudgenda mxolod mas Semdeg, rac a.i. Ta-
vis argumentebs waradgenda. am molodinis dasasabuTeblad mosarCelem 
ganacxada, rom ar arsebobda aranairi samxili da nivTmtkiceba, garda 
imaTi, romlebic a.i.-s CvenebebSi iyo miTiTebuli.

28. 1996 wlis 12 agvistos sasamarTlo procesze mosarCelem ganacxa-
da, rom, vinaidan iyo studenti, imJamindeli mdgomareoba mas Zalian aza-
ralebda da moiTxova, droebiT gaeTavisuflebinaT, rac uaryofil iqna.

29. 1996 wlis 1 oqtombridan 1997 wlis 14 noembramde saxelmwifo uSiS-
roebis sasamarTlom gamarTa cxra procesi, maTagan eqvsi _ mosamarTle-
Ta sruliad gansxvavebuli SemadgenlobiT. am procesebze sasamarTlom 
ukmayofileba gamoTqva a.i.-s mxridan dacvis argumentebis miuwodeblo-
bis gamo da ganCinebiT gadawyvita misi dauswreblad dapatimreba. 

30. 1997 wlis 17 seqtembersa da 14 noembers saxelmwifo uSiSroebis sa-
samarTlom gamarTa ori procesi, romelTa dros man gadawyvita, aRniSnuli 
sisxlis samarTlis saqme daekavSirebina erT-erTi sxva Tanabraldebulis 
saqmesTan.

31. 1997 wlis 26 dekembris sasamarTlo mosmenaze mosarCelis mrCe-
velma ganacxada, rom gamoZiebis procesSi wayenebuli braldeba da saqme-
Si darTuli nivTmtkicebebi ar SeiZleboda kvalificirebuliyo sisxlis 
samarTlis kodeqsis 125-e muxliT. misi azriT, es konkretuli saqme ufro 
ganekuTvneboda sisxlis samarTlis kodeqsis 169-e muxlis kompetencias.

32. 1998 wlis 4 martidan 6 noembramde periodSi saxelmwifo uSiS-
roebis sasamarTlom xuTi procesi gamarTa, maTgan ori _ mosarCelis 
dauswreblad. am periodis ganmavlobaSi sasamarTlo oTxjer sxvadasxva 
SemadgenlobiT ganixilavda saqmes da mas daemata erT-erTi Tanabralde-
bulis Cvenebebi.

33. 1999 wlis 29 ianvris procesze aRniSnuli saqmiT dakavebulma 
prokurorma braldebis nawili waikiTxa. man isev moiTxova, rom mosar-
Celis mimarT gamoyenebuliyo sisxlis samarTlis kodeqsis 168-e muxlis  
§§ 1, 31, 33, 40 da # 3713 kanonis me-5 muxli.

34. imave dRes mosarCelis advokatma moiTxova danaSaulis kvali-
fikaciis Secvla sisxlis samarTlis kodeqsis 168-e, § 2 da 169-e muxlebis 
mixedviT. radgan 168-e muxlis § 1-iT gaTvaliswinebuli danaSaulis da-
madasturebeli elementebi ver iqna mopovebuli.

35. 1999 wlis 29 ianvars prokurorma axali braldeba warmoadgina, 
romlis gamoc man moiTxova mosarCelisaTvis sisxlis samarTlis kodeq-
sis 168-e muxlis § 1-iT gaTvaliswinebuli sasjelis Sefardeba.

36. 1999 wlis 22 Tebervals mosarCelem ganacxada, rom udanaSaulo 
iyo. man aseve ganacxada, rom winaswari dakavebis izolatorSi awamebdnen, 
maSin, roca igi uSiSroebis pasuxismgebel pirTa xelSi iyo da uaryo po-
licielTaTvis micemuli yvela Cveneba. ufro metic, man ganacxada, rom 
momnaniebel a.i.-s CvenebaSi moyvanili elementebi sando informaciad 
ver CaiTvleboda, radgan igi cdilobda, yvelaferi gaekeTebina, raTa 
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pasuxismgeblobdan Tavi daexsna, amitomac yvelaferi sxvebs gadaabrala. 
amas garda, man sasamarTlos TxovniT mimarTa, yuradReba mieqcia, rom 
1993 wlis 8 ianvars, winaswari dakavebis sakanSi yofnisas, igi aiZules, 
xeli moewera CvenebisaTvis, romlis rva gverdidan oTxi absoluturad 
identuri iyo 1993 wlis 7 ianvars micemuli a. i.-s Cvenebisa. amasTan, man 
xazi gausva imasac, rom misi Txovna pirispir dakiTxvaze ar yofila dak-
mayofilebuli. amgvarad, gaaprotesta mis mimarT 168-e muxlis gamoyene-
ba da moiTxova droebiT misi patimrobidan ganTavisufleba.

37. 1999 wlis 9 aprilis procesze saxelmwifo uSiSroebis sasamarTlom, 
romlis SemadgenlobaSi Sedioda erTi samxedro mosamarTle, moismina mo-
sarCelis dacvis argumentebi. sasamarTlom uari Tqva mosarCelis Txovnaze 
patimrobidan droebiT ganTavisuflebis Sesaxeb, misdami wayenebuli bralis 
simZimisa da mtkicebulebaTa mdgomareobis gaTvaliswinebiT.

38. 1999 wlis 14 ivnisis procesze saxelmwifo uSiSroebis sasamarT-
lom, romlis SemadgenlobaSi ukanasknelad Sedioda erTi samxedro mo-
samarTle, moismina mosarCelis bolo Cvenebebi da uari Tqva mis Txovnaze 
patimrobidan droebiT ganTavisuflebis Sesaxeb, misdami wayenebuli bra-
lis simZimisa da mtkicebulebaTa mdgomareobis gaTvaliswinebiT.

39. 1999 wlis 27 agvistos saxelmwifo uSiSroebis sasamarTlom sami 
mosamarTlisagan Semdgari kolegiiT miiRo gadawyvetileba mosarCeli-
saTvis winaswari patimrobis vadis gagrZelebis Sesaxeb.

40. 1999 wlis 20 oqtombris procesze saxelmwifo uSiSroebis sasamarT-
lom sami samoqalaqo mosamarTlisagan Semdgari kolegiiT mosarCele dam-
naSaved cno sisxlis samarTlis kodeqsis 168-e muxliT gaTvaliswinebuli 
danaSaulisaTvis, arasakmarisi mtkicebulebebis gamo mouxsna mkvlelo-
bis braldeba da mas sasjelis saxiT Seufarda Tvrameti wliTa da cxra 
TviT Tavisuflebis aRkveTa.

saboloo gadawyvetilebis miRebamde sasamarTlo darwmunda, rom Ta-
nabraldebulTa mier micemuli Cvenebebi mosarCelis CvenebaTa Tanmxve-
dri iyo. amasTan erTad, aRniSnul Cvenebebze, eqspertizis daskvnebze, 
Cxrekis oqmebsa da misi binidan amoRebuli iaraRis dokumentebze dayrd-
nobiT sasamarTlom mosarCelis danaSauli dadgenilad miiCnia.

amasTan erTad, sasamarTlom gaiTvaliswina mosarCelis mier winaswari 
dakavebisas micemuli aRiarebiTi Cveneba, miT ufro, rom Tanabraldebu-
lebis: n.g.-s, h.t.-sa da, gansakuTrebiT, a.i.-s CvenebebiT masSi moyvanili 
faqtebi dasturdeboda.

41. 2000 wlis 28 noembers sakasacio sasamarTlom ZalaSi datova 1999 
wlis 20 oqtombris gadawyvetileba.

II.	 Sesabamisi erovnuli samarTali da praqtika

42. danaSaulis Cadenis periodSi moqmedi sisxlis samarTlis sapro-
ceso kodeqsis 151-e da 153-e muxlebis mixedviT, SesaZlebeli iyo, am 
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sxvadasxva samarTaldarRvevis gamo saCivriT miemarTaT prokuroris an 
adgilobrivi administraciuli xelisuflebis organosaTvis. prokuro-
ri, romelic ama Tu im formiT Seityobda Cadenili samarTaldarRvevis 
Sesaxeb, valdebuli iyo, faqtis irgvliv ewarmoebina mokvleva da mieRo 
gadawyvetileba sisxlis samarTlis devnis aRZvris Sesaxeb (153-e muxli). 
saCivari SeiZleboda yofiliyo werilobiTi an zepiri. momCivans SeeZlo, 
gaesaCivrebina prokuroris gadawyvetileba devnis araRZvris Sesaxeb.

43. Turquli sisxlis samarTlis iurisprudenciidan gamomdinare, 
dakiTxva eWvmitanilisaTvis aris dacvis saSualeba, romliTac man unda 
isargeblos da ara valdebuleba, aRiarebiTi Cveneba misces. Tu Cveneba-
Si gacxadebuli faqtebi gamoZiebis procesSi mxedvelobaSi unda iqnes 
miRebuli, aucilebelia, maTi nebayoflobiT mopoveba dakiTxvis dros, 
anu, aqedan gamomdinare, nebismier Cvenebas, romelic zewoliTa da Za-
lis gamoyenebiT iqneba mopovebuli, aranairi mtkicebulebiTi Zala ar 
eqneba. sisxlis samarTlis kodeqsis 247-e muxlis Tanaxmad, ise, rogorc 
mas sakasacio sasamarTlo ganmartavs: dakiTxvis oqms, romelic Seicavs 
policiaSi an prokuraturaSi micemul aRiarebiT Cvenebas, mamxilebeli 
dokumentis Zala rom hqondes, aucilebelia, igive aRiareba dadasture-
bul iqnes mosamarTlis winaSe. winaaRmdeg SemTxvevaSi, msgavsi dakiTxvis 
oqmis wakiTxva sasamarTlo procesze dauSvebelia. aqedan gamomdinare, 
SeuZlebelia sasjeli mas motivaciis mizniT daefuZnos (kolu TurqeTis 
winaaRmdeg, # 35811/97, § 44, 2/2005 wlis agvisto).

sisxlis samarTlis saproceso kodeqsis 135-e muxlis `a~ abzaci aseve 
krZalavda aRiarebis iZulebis mizniT wamebasa da yovelgvar uxeS mo-
pyrobas. 

samarTlebrivi mxare

I.	 sarCelis dasaSvebadobis Sesaxeb

44. mTavroba miuTiTebs sarCelis ardasaSvebadobaze, radgan, erTi 
mxriv, marTlmsajulebis Sidasaxelmwifoebrivi gzebi ar yofila amowuru-
li, xolo meore mxriv, ar yofila daculi eqvsTviani vada.

45. upirveles yovlisa, sasamarTlos praqtikaze (kardo safrangeTis 
winaaRmdeg, 1991 wlis 19 martis gadawyvetileba) dayrdnobiT, mTavroba 
miiCnevs, rom mosarCeles ar amouwuravs marTlmsajulebis Sidasaxelmwi-
foebrivi gzebi, radgan mas arcerT etapze ar miuTiTebia sasamarTlos 
miukerZoeblobisa da damoukideblobis naklebobaze, arc samarTalwar-
moebis vadebze im instanciebis mimarT, romlebmac aRniSnuli saqme ga-
nixiles.

46. rac Seexeba konvenciis me-3 da me-13 muxlebiT gaTvaliswinebul 
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uflebadarRvevebs, mTavroba miiCnevs, rom mosarCeles sarCeliT unda 
miemarTa winaswari patimrobis vadis amowurvidan 6 Tvis vadaSi, anu 1993 
wlis 12 ianvridan 6 Tvis ganmavlobaSi, vinaidan igi uCioda Sidasaxelmwi-
foebriv doneze gasaCivrebis SeuZleblobas.

47. samarTalwarmoebis proceduris Taobaze sasamarTlo aRniS-
navs: praqtikaSi ukve hqonia SesaZlebloba, daedgina, rom TurqeTis 
marTlmsajulebis sistema gansasjels ar sTavazobs gasaCivrebis efeq-
tur saSualebas, rogorc amas konvenciis me-13 muxli gulisxmobs pro-
ceduris xangrZlivobaze saCivarTan dakavSirebiT (tendiki da sxvebi 
TurqeTis winaaRmdeg, # 23188/02, § 36, 2005 wlis 22 dekemberi). aqedan 
gamomdinare, ar dgindeba, rom mosarCeles hqonda sasamarTlo instancii-
sadmi mimarTvis kidev sxva gza, romelic misi uflebadarRvevis Sesaxeb 
saCivars ganixilavda. zemoT aRniSnulidan gamomdinare, mTavrobis mier 
warmodgenili gamonaklisi ar iqna miRebuli.

48. rac Seexeba sasamarTlos damoukideblobisa da miukerZoeblo-
bis xarisxis naklebobas, sasamarTlo miuTiTebs, rom saxelmwifo uSiS-
roebis sasamarTlos mosamarTleTa kolegiis erT-erT wevrad samxedro 
mosamarTlis yofna efuZneboda imdroindel sakonstitucio debulebas. 
ase rom, es gamonaklisi ver iqna miRebuli.

49. eqvsTviani vadis daucvelobis Sesaxeb sasamarTlo aRniSnavs, rom, 
Tu mosarCeles oficialuri sarCeli ar Seutania misi winaswari dakave-
bisaTvis pasuxismgebel policielTa winaaRmdeg, uxeSi mopyrobis bral-
debiT, samagierod, man mravalgzis miuTiTa am uflebadarRvevis Sesaxeb 
saxelmwifo uSiSroebis sasamarTlos. miuxedavad imisa, rom aRniSnuli 
braldeba samedicino Semowmebis daskvnebs eyrdnoboda, man ver miipyro 
erovnuli sasamarTloebis yuradReba. aqedan gamomdinare, sasamarTlo 
mxedvelobaSi iRebs sakasacio sasamarTlos gadawyvetilebas, rogorc ga-
remoebas, romelic mosarCeles ubiZgebda, efiqra, rom marTlmsajulebis 
Sidasaxelmwifoebrivi gzebi amieridan uSedego iyo misi uflebadarR-
vevis gansaxilvelad (ix.: o.o. da s.m. TurqeTis winaaRmdeg, # 31865/96, 
2002 wlis 28 maisi da 2003 wlis 1 aprili, # 39813/98, sawinaaRmdego, 
Kabasakali da atari TurqeTis winaaRmdeg (gadawyvetileba); # 70084/01, 
2003 wlis 1 ivlisi, onderi TurqeTis winaaRmdeg, 2003 wlis 1 aprili). 
iqidan gamomdinare, rom sakasacio sasamarTlom gadawyvetileba miiRo 
2000 wlis 28 noembers, mosarCelis mier sarCelis 2001 wlis 24 maiss Se-
taniT namdvilad iqna konvenciis 35-e muxlis § 1-iT gaTvaliswinebuli 
eqvsTviani vada daculi.

50. sasamarTlo darwmunda, rom konvenciis me-3, me-6 da me-13 muxlebi-
dan gamomdinare, uflebadarRvevaTa gamo Civili ar aris usafuZvlo 35-e 
muxlis § 1-is mixedviT da arsebiTad unda iqnes ganxiluli. sasamarTlo 
aRniSnavs, rom aRniSnul uflebadarRvevaTa gamo Civili sxva aranairi 
motiviT ar SeZleba miuReblad CaiTvalos.
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III.	konvenciis me-3 muxlis darRvevis Sesaxeb

51. mosarCele uCivis konvenciis me-3 muxlis darRvevas, romelic acxa-
debs Semdegs:

`aravin SeiZleba daeqvemdebaros wamebas, araadamianur da Rirsebis Se-
mlaxvel mopyrobas an dasjas.~

52. mTavroba ar eTanxmeba am mosazrebas. kerZod, mas miaCnia, rom, 
vinaidan 1992 wlis 12 ianvris samedicino Semowmebis daskvna mosarCelis 
sxeulze araviTari Zaladobis kvalze ar miuTiTebda, niSnavs, rom mis 
mimarT araviTari Zaladoba ar yofila winaswari dakavebisas.

53. sasamarTlo aRniSnavs, rom, Tu piri daSavdeba winaswari dakavebis 
adgilas, maSin, roca igi mTlianad policielTa meTvalyureobis qveS 
imyofeba, sxeulis nebismieri saxis dazianebis faqti seriozul eWvs ba-
debs (ix. salmani TurqeTis winaaRmdeg # 21986/93, § 100, CEDH 2000-VII). 
ase rom, mTavroba valdebulia, warmoadginos damajerebeli argumentebi 
sxeulis dazianebis mizezebis Sesaxeb, aseve, sabuTebi, romlebic mosarCe-
lis mier miTiTebul uflebadarRvevebTan dakavSirebul eWvebs gaabaTi-
lebs, magaliTad, argumentebi, romlebic dasabuTebuli iqneba samedici-
no Semowmebis daskvniT (ix. sxva saqmeebTan erTad: selmuni safrangeTis 
winaaRmdeg, # 25803/94, § 87, CEDH 1999-V da altai TurqeTis winaaRm-
deg, # 22279/93, § 50, 22. 2001 wlis maisi). 

54. am konkretul saqmesTan dakavSirebiT, mosarCeles samedicino Semow-
meba Cautarda jer kidev winaswari dakavebis sakanSi 1993 wlis 12 ianvars. 
am Semowmebam ver daadgina mis sxeulze Zaladobis raime kvalis arseboba. 
Tumca 13 ianvars, droebiTi dakavebis adgilas misi gadayvanisas, cixis eqi-
mis mier Sedgenili angariSis mixedviT, mosarCeles sxeulze aReniSneboda 
mravali dazianeba: sxeulis sxvadasxva nawilis, kidurebis moZraobis mkve-
Tri SezRudva da sisxlCaqcevebi. swored sxeulis aRniSnul dazianebebze 
dayrdnobiT, eqimma daaskvna, rom mas 15 dRiT muSaoba unda Seewyvita.

55. saqmeSi warmodgenili araviTari elementi ar miuTiTebs im sava-
raudo SesaZleblobaze, rom mosarCeles es dazianebebi mieRo an dakave-
bis procesSi, an sxva raime uwindeli moqmedebebiT. amas garda, arc isaa 
daskvnaSi naTqvami, rom es dazianebebi SeiZleboda, mosarCelis dakaveba-
mde periodis yofiliyo.

56. rac Seexeba imas, sxeulis dazianebis faqtebi xom ar yofila mo-
sarCelis policiis TanamSromelTa kontrolis qveS yofnis ganmavlobaSi, 
sasamarTlos miaCnia, rom 12 ianvris samedicino Semowmebis daskvna ar 
aris sando, radgan es aris Zalian mokle cnoba TxuTmet eWvmitanilze, 
yovelgvari dazustebis gareSe TiToeuli maTganis Sesaxeb. garda ami-
sa, logikuria vifiqroT, rom mravali Wriloba, romlebic ukve sqeli 
damuwukebuli qerqiT iyo dafaruli, saeWvoa, winaswari dakavebis vadis 
amowurvidan ase mokle periodSi gaCeniliyo.
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57. aqedan gamomdinare, yvela zemoT CamoTvlili da misTvis warmod-
genili elementis gaTvaliswinebiT, sasamarTlo miiCnevs, rom 1993 wlis 
15 ianvars Sedgenil samedicino daskvnaSi moyvanili sxeulis daziane-
bebi miRebulia imgvari mopyrobis gamo, romelzec mTavrobaa pasuxis-
mgebeli.

aqedan gamomdinare, dairRva konvenciis me-3 muxli. 

III.	konvenciis me-13 muxlis darRvevis Sesaxeb

58. mosarCele miiCnevs, rom mTavrobam ar miiRo efeqturi zomebi mis mi-
marT gamoyenebuli araadamianuri mopyrobis faqtebis miTiTebis Semdeg. igi 
iSveliebs konvenciis me-13 muxls, romelic Semdegnairad ganmartavs: 

`yvelas, visac daerRva am konvenciiT gaTvaliswinebuli uflebebi da Ta-
visuflebebi, unda hqondes samarTlebrivi dacvis efeqtiani saSualeba 
erovnuli xelisuflebisagan, Tundac es darRveva Caidinos pirma, rome-
lic samsaxurebriv movaleobas asrulebda.~

59. misTvis gansaxilvelad warmodgenil mtkicebulebebze dayrdno-
biT, sasamarTlom miiCnia, rom mopasuxe saxelmwifo pasuxismgebelia mo-
sarCelis mier miTiTebuli me-3 muxliT gaTvaliswinebuli uflebadarR-
vevisaTvis (§ 57). mosarCelis am uflebas icavs konvenciis me-13 muxli. 
xelisuflebas unda aReZra saqme da efeqtianad gamoeZiebina, rogorc 
amas aRniSnuli muxlis piroba moiTxovs (bati da sxvebi TurqeTis wi-
naaRmdeg, # 33097/96 da # 57834/00, §§ 133-137, aues/CEDH 2004‑IV). 

60. am konkretuli saqmidan sasamarTlo arkvevs, rom mosarCelem mra-
valgzis acnoba xelisuflebas, Tu rogor araadamianurad epyrobodnen 
mas mimdinare Ziebis ganmavlobaSi, rac konvenciis me-3 muxliT akrZaluli 
iyo, da am Civilis dasasabuTeblad iSveliebda 1993 wlis 15 ianvris same-
dicino Semowmebis daskvnas. miuxedavad amisa, es ar yofila gaTvaliswi-
nebuli, maSin, roca, Turquli samarTlis mixedviT, prokurors, romelic 
msgavsi faqtis Sesaxeb Seityobda, dauyovnebliv unda moexdina reagireba 
(§ 42). garda amisa, sasamarTlo Seaxsenebs: `samarTlebrivi dacvis efe-
qtiani saSualebis~ cneba gulisxmobs, rom, maSinac ki, roca saCivaric ar 
aris aRniSnulTan dakavSirebiT oficialurad Semosuli, Tuki sakmarisi 
informacia arsebobs, vifiqroT, rom iyo wameba an araadamianuri mopyro-
ba, es aseve sakmarisi safuZvelia sisxlis samarTlis devnis aRZvrisaTvis 
(ix. zemoT xsenebuli saqme bati da sxvebi TurqeTis winaaRmdeg).

61. vinaidan aRniSnulTan dakavSirebiT araviTari mokvleva ar Cata-
rebula, sasamarTlo sakmarisad miiCnevs, daaskvnas, rom mosarCeles ar 
usargeblia samarTlebrivi dacvis efeqtiani saSualebis uflebiT, ro-
gorc amas konvenciis me-13 muxli iTvaliswinebs.

aqedan gamomdinare, dairRva es debuleba.
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IV.	konvenciis me-6 muxlis darRvevis Sesaxeb

62. mosarCele acxadebs, rom man sisxlis samarTlis devnis ganmavlo-
baSi samarTliani marTlmsajulebis ganxorcielebaze mravaljer miiRo 
uari, riTac xelyofil iqna misi dacvis ufleba. 

misi TqmiT, saxelmwifo uSiSroebis sasamarTlo ar aris `damoukidebe-
li da miukerZoebeli sasamarTlo~, radgan misi saqmis ganxilvaSi nawilo-
briv monawileobda samxedro mosamarTle. sarCelSi is aseve acxadebs, rom 
sasamarTlom ver uzrunvelyo misi saqmis gonivrul vadaSi ganxilva.

igi amasTan erTad aRniSnavs, rom erovnuli sasamarTloebis mier wi-
naswari dakavebis periodSi zewoliT mopovebuli Cvenebebis mxedvelobaSi 
miRebiT dairRva ara marto misi ufleba – saqme ganexila damoukidebel 
da miukerZoebel sasamarTlos, aramed dairRva, agreTve, misi udanaSau-
lobis prezumfcia.

igi miuTiTebs konvenciis me-6 muxlis, 1-l, me-2 da me-3 punqtebis b,g,d 
qvepunqtebze, romelTa Sesabamisi nawili asea Camoyalibebuli:

`1. samoqalaqo uflebaTa da movaleobaTa gansazRvrisas an wardgenili ne-
bismieri sisxlissamarTlebrivi braldebis safuZvlianobis gamorkvevisas 
yvelas aqvs gonivrul vadaSi misi saqmis samarTliani da saqveyno ganxil-
vis ufleba kanonis safuZvelze Seqmnili damoukidebeli da miukerZoebe-
li sasamarTlos mier.

2. yoveli piri, visac bralad edeba sisxlis samarTlis danaSaulis Cadena, 
iTvleba udanaSaulod, vidre misi braleuloba ar damtkicdeba kanonis 
Sesabamisad.

3. yovel pirs, visac bralad edeba sisxlis samarTlis danaSaulis Cadena, 
aqvs, sul mcire, Semdegi uflebebi:

(...)
b.	 hqondes sakmarisi dro da SesaZleblobani sakuTari dacvis mosamza-

deblad;
g.	 daicvas Tavisi Tavi piradad, an mis mier arCeuli damcvelis meSve-

obiT, an, Tu mas ar gaaCnia sakmarisi saSualeba iuridiuli momsaxu-
rebis asanazRaureblad, ufasod isargeblos aseTi momsaxurebiT, 
rodesac amas moiTxovs marTlmsajulebis interesebi;

d.	dakiTxos an daakiTxvinos braldebis mowmeebi da gamoaZaxebinos da 
daakiTxvinos dacvis mowmeebi braldebis mowmeTa Tanabar pirobebSi.~

a. sasamarTlos damoukidebloba da miukerZoebloba

63. mTavroba acxadebs, rom konvenciis me-6 muxlis 1-li punqti ar 
darRveula.

64. sasamarTlo aRniSnavs, saqmeSi _ ojalani TurqeTis winaaRmdeg  
# 46221/99, §§ 116-118, CEDH 2005-...) _ man (sasamarTlom) mniSvneloba mia-
niWa im garemoebas, rom samoqalaqo piri wardga im sasamarTlo kolegiis 
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winaSe, romlis Tundac mxolod nawilobrivi Sedgenloba iyo samxedro 
Cinis mqone. msgavsi situacia seriozul zians ayenebs sasamarTlosadmi 
ndobas, romliskenac yvela demokratiuli sazogadoebis marTlmsajule-
ba unda iswrafodes.

Semdeg sasamarTlo xazs usvams, rom marTlmsajuleba, romlis mimar-
Tac gamoTqmulia pretenzia _ damoukidebeli iyos aRmasrulebeli da 
sakanonmdeblo xelisuflebisagan samive etapze, kerZod: gamoZiebis, sa-
samarTlo procesisa da ganaCenis gamotanis dros da askvnis, rom, roca 
samxedro mosamarTle monawileobs erTi an ramdenime saproceso aqtis 
Sedgenasa Tu miRebaSi, romelic Semdgom sisxlis samarTlis saqmis war-
moebis dros ZalaSi rCeba da mxedvelobaSia miRebuli, braldebuls, bu-
nebrivia, uCndeba eWvi mTlianad samarTalwarmoebis kanonierebis mimarT, 
Tuki Semdgom sasamarTloSi saqmis ganxilvis procesma Tavad ar gafanta 
es eWvebi. 

ufro zustad ki, is faqti, rom samxedro mosamarTlem monawileo-
ba miiRo samoqalaqo piris mimarT aRZruli saqmis sasamarTlo ganxil-
vasa da am instanciis mier miRebul raime samarTlebriv aqtSi, mTlia-
nad sasamarTlo proceduris Sesaxeb qmnis STabeWdilebas, rom saqme ar 
ganxilula damoukidebeli da miukerZoebeli sasamarTlos mier.

65. konkretul saqmesTan dakavSirebiT, sasamarTlom daadgina, rom 
1993 wlis 25 ianvars mosarCelis mimarT aRiZra sisxlis samarTlis saqme, 
romelsac ixilavda saxelmwifo uSiSroebis sasamarTlo ori samoqalaqo 
da erTic samxedro mosamarTlis SemadgenlobiT, am ukanasknelis Secvla-
mde, anu 1999 wlis 27 agvistomde. ss-is devnidan daaxloebiT eqvsi wlisa 
da Svidi Tvis ganmavlobaSi ramdenime sasamarTlo mosmena mieZRvna saqmis 
arsebiTad ganxilvas, maT Soris: sasamarTlo sxdomis dros daikiTxnen 
mowmeebi, mosarCelem gaakeTa mTeli rigi gancxadebebisa da Suamdgom-
lobebisa, miRebul iqna mravali proceduruli aqti. es aqtebi momavalSi 
ar Secvlila, ise moxda maTi gaTvaliswineba gadawyvetilebis miRebisas.

66. am pirobebSi es konkretuli saqme srulebiTac ar gansxvavdeba 
zemoT xsenebuli ojalanis saqmisgan da sasamarTlo ver miiCnevs, rom 
samxedro mosamarTlis proceduris finalur nawilSi Secvlam SeZlo, 
gaefanta mosarCelis kanonzomieri eWvebi sasamarTlos damoukidebloba-
sa da miukerZoeblobasTan dakavSirebiT.

aqedan gamomdinare, dairRva konvenciis me-6 muxli. 

b. samarTalwarmoebis samarTlianoba

67. sasamarTlom CainiSna, rom mosarCele uCioda mis mimarT sisxlis 
samarTlis devnis ganmavlobaSi samarTliani marTlmsajulebis ganxor-
cielebaze mravalgzis uaris Tqmasa da dacvis uflebis xelyofas. igi 
gansakuTrebiT xazs usvamda, rom mis mimarT gamotanil gamamtyunebel 
gadawyvetilebaSi gamoyenebul iqna is aRiarebiTi Cvenebebi, romlebic, 
misi TqmiT, policiam zewolis, wamebis gziT, advokatis dauswreblad, 
daawerina; amasTan, mas uari uTxres grafologiuri eqspertizis ganmeo-
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rebiT Catarebazec da ar mieca saSualeba, daekiTxa an daekiTxvinebina 
braldebis mTavari mowme.

68. am argumentebis erTobliobis gaTvaliswinebiT, sasamarTlos miaC-
nia, rom unda gaagrZelos aRniSnuli uflebadarRvevis ganxilva, rogorc 
samarTliani sasamarTlo ganxilvis uflebis darRveva, UuSiSroebis sa-
samarTlos wevrTa statusis sakiTxis miuxedavad. gansakuTrebiT ki igi 
aRniSnavs, sisxlis samarTlis saqmis ganxilvis procesSi konvenciis me-3 
muxliT akrZalul mtkicebulebaTa gamoyenebas (§ 57), (hulki guneji 
TurqeTis winaaRmdeg, # 28490/95, § 85, CEDH 2003‑VII (fragmentebi)), miT 
umetes, rom aRniSnuli saqmis warmoebis dasasruls mosarCeles miesaja 
Tvrameti weli da cxra Tve. aqedan gamomdinare, vinaidan me-6 muxlis 
me-2 da me-3 punqtebi exeba samarTlis iseT gansakuTrebul aspeqts, ro-
goricaa samarTliani sasamarTlo ganxilva, romelic pirveli punqtiTaa 
garantirebuli, sasamarTlo am konkretul saqmeSi wamoWril sakiTxebs 
ganixilavs ori teqstis kombinirebuli (Sejerebuli) variantiT (ix. sxva 
saqmeebs Soris fon mexeleni da sxvebi holandiis winaaRmdeg, 1997 wlis 
23 aprilis gadawyvetileba, 1997 wlis gadawyvetilebaTa krebuli, III,  
gv. 711, § 49).

69. mTavroba miiCnevs, rom aRniSnuli saqmis sasamarTlo ganxilva 
samarTliani iyo. mosarCelis damnaSaveobis dasadgenad saxelmwifo uSiS-
roebis sasamarTlo daefuZna ara marto Tavad mosarCelis aRiarebiT Cve-
nebasa da gancxadebebs, aramed sxva Tanabraldebulebisasac, mosarCelis 
dakavebisas amoRebul mtkicebulebebs, kerZod ki cecxlsasrol iaraRsa 
da propagandistuli Sinaarsis videokasetebs. igi (mTavroba) miiCnevs, 
rom mosarCelesa da mis advokats saSualeba hqondaT, rogorc saxelmwi-
fo uSiSroebis, aseve sakasacio sasamarTloSi saqmis warmoebisas, gaepro-
testebinaT sasamarTloSi arsebiTad gansaxilvelad warmodgenili mtki-
cebulebebica da mis mier winaswari dakavebis dros micemuli Cvenebebi.

70. sasamarTlo aRniSnavs, rom mtkicebulebaTa gamoyeneba, pirvel 
rigSi, Sidasaxelmwifoebrivi samarTlis prerogativaa da, ZiriTadad, 
marTlmsajulebis Sidasaxelmwifoebrivi instanciebis kompetencias ga-
nekuTvneba. xolo misia, romelsac maT konvencia akisrebs, Semoifargle-
ba imiT, rom Seafason, mTlianobaSi ramdenad samarTlianad moxda maTi 
mopoveba (maT Soris mtkicebulebaTa warmodgena). (ix. sxva saqmeebs Soris 
edvardsi didi britaneTis winaaRmdeg, 1992 wlis 16 dekembris gadawyve-
tileba, seria A, # 247-B, gv. 34‑35, § 34). sasamarTlo aseve aRniSnavs rom, 
marTalia, konvenciis me-6 muxli pirdapir ar miuTiTebs dumilis ufle-
baze, romelic misi erT-erTi Semadgeneli nawilia, braldebuls ufleba 
aqvs, ar daexmaros sakuTari braldebis dadgenaSi es norma sayovelTao-
daa aRiarebuli da pirdapir kavSirSia samarTliani sasamarTlo ganxil-
vis uflebis cnebasTan, romelsac aRniSnuli muxli eZRvneba. am uflebis 
arseboba braldebuls icavs xelisuflebis mier Zalauflebis borotad 
gamoyenebisa da misdami iZulebisagan, Tavidan aacilebs samarTlebrivi 
xasiaTis Secdomebs da sSualebas iZleva, miiRwes me-6 muxliT gaTva-
liswinebuli miznebi (saqme jon murei didi britaneTis winaaRmdeg, 1996 



66

wlis 8 Tebervlis gadawyvetileba, 1996 wlis gadawyvetileba, krebuli I, 
§ 45, funke safrangeTis winaaRmdeg, 1993 wlis 25 Tebervlis gadawyveti-
leba, seria A, # 256‑A, § 44).

71. amas garda, braldebulis ufleba, ar daexmaros mis mimarT waye-
nebuli braldebis dadgenaSi, sisxlis samarTlis saqmeSi gulisxmobs, 
rom braldebis mxare cdilobs Tavisi poziciis dasabuTebas mokvlevis 
Sedegad mopovebul im elementebsa da mtkicebulebebze dayrdnobiT, 
romlebic ar iqneba miRebuli mosarCelis nebis sawinaaRmdegod da masze 
zewolis gziT (Sanoni didi britaneTis winaaRmdeg, # 6563/03, § 32, 2005 
wlis 4 oqtomberi). 

72. sasamarTlom cnobad miiRo, agreTve, rom am konkretul saqmesTan 
dakavSirebiT mosarCele, misi winaswari dakavebis ToTxmeti dRis ganma-
vlobaSi, daikiTxa Zalovani struqturebis warmomadgenelTa mier, Sem-
deg amave dakavebis reJimSi _ prokurorisa da gamomZiebeli mosamarTlis 
mier. mTeli am periodis ganmavlobaSi mas ar hqonia advokatis daxmarebis 
saSualeba, man misca Cvenebebi da gaakeTa gancxadebebi, romelTa mixed-
viTac igi brals aRiarebda da romlebic mogvianebiT mis winaaRmdeg iqna 
mtkicebulebebis saxiT gamoyenebuli, maTve daefuZna saxelmwifo uSiS-
roebis sasamarTlos gadawyvetileba.

73. sasamarTlo kidev erTxel aRniSnavs, rom im pirobebiT, romlebSic 
mosarCele winaswari dakavebis ganmavlobaSi imyofeboda, dairRva kon-
venciis me-3 muxli (aq § 57). rogorc sasamarTlom ukve aRniSna Tavis ga-
dawyvetilebaSi saqmeze _ ialohi germaniis winaaRmdeg, # 54810/00, § 104, 
2006 wlis 11 ivlisi, `sisxlis samarTlis saqmeSi konvenciis me-3 muxlis 
darRveviT mopovebul mtkicebulebaTa gamoyeneba mTeli seriozulobiT 
ayenebs samarTliani sasamarTlo ganxilvis sakiTxs.~

amasTan dakavSirebiT unda aRiniSnos, rom TurqeTis kanonmdebloba 
dakiTxvebis dros mopovebul da SemdgomSi mosamarTlis winaSe uaryofil 
Cvenebebs TiTqos ar unda aniWebdes araviTar gadamwyvet mniSvnelobas 
dacvis perspeqtivis TvalsazrisiT (aq § 43, hulki guneji, § 91). miuxeda-
vad imisa, rom sasamarTlos kompetencias ar ganekuTvneba sisxlis samar-
TalSi mtkicebulebaTa daSvebadobis sakiTxis in abstracto ganxilva, igi, 
samwuxarod, miiCnevs, rom am konkretul saqmeSi saxelmwifo uSiSroebis 
sasamarTlom am sakiTxze Tavidanve ar gamoTqva Tavisi azri, vidre saqmis 
arsebiTad ganxilvas Seudgeboda. naTelia, rom amgvari winaswari ganxil-
va, Sidasaxelmwifoebrivi marTlmsajulebis instanciebs saSualebas mis-
cemda, daegmoT braldebis mtkicebulebaTa mopovebis kanongareSe meTo-
debi (SeadareT hulki guneji, § 91). sasamarTlo aRniSnavs, rom dacvis 
mxare saqmis ganxilvis mTeli periodis ganmavlobaSi uSedegod ayenebda 
eWvqveS sadavo Cvenebebis WeSmaritebas (aq §§ 15, 36, ix. ursi da sxvebi 
TurqeTis winaaRmdeg, # 46213/99, § 59, 2006 wlis 20 ivnisi).

74. sxvaTa Soris, sasamarTlo ver gaiziarebs mTavrobis arguments, 
TiTqos sadavo sasjeli eyrdnoboda mtkicebulebaTa erTobliobas. sa-
samarTlos aucileblad ar miaCnia, gamoiZios, mosarCelisadmi dakisre-
buli sasjeli gadamwyveti mniSvnelobiT daefuZna Tu ara im Cvenebas, 
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romelic mas, TiTqos, policiaSi iZulebiT daawerines. misTvis sakmari-
sia imis dadgena, rom sisxlis samarTlis instanciebis mier dadgenili 
faqtebi efuZneba mosarCelis mimarT araadamianuri mopyrobisa da ad-
vokatis aryolis pirobebSi miRebul Cvenebebs (ursi da sxvebi TurqeTis 
winaaRmdeg (zemoT, § 60).

75. sasamarTlo kvlav im poziciazea, rom am konkretul saqmeSi SeTa-
vazebulma procedurulma garantiebma ver uzrunvelyves, Tavidan yofi-
liyo acilebuli im CvenebaTa gaTvaliswineba, romlebic, mosarCelis gan-
cxadebiT, wamebis, zewolis, advokatis aryofnis pirobebSi da sakuTari 
braldebis ardadasturebis uflebis xelyofiT iqna mopovebuli. vinaidan 
verc sakasacio sasamarTlom gamoaswora es naklovanebebi, sasamarTlo 
miiCnevs, rom am konkretuli saqmis ganxilvis proceduriT konvenciis 
me-6 muxliT gaTvaliswinebuli Sedegi ver iqna miRweuli. aqedan gamom-
dinare, sasamarTlo adgens, rom dairRva konvenciis me-6 muxlis 1-li da 
me-3 punqtebi.

76. rac Seexeba me-6 muxliT gaTvaliswinebul sxva uflebadarRveve-
bs, sasamarTlo miiCnevs, rom ukve upasuxa mosarCelis mimarT erovnuli 
sasamarTloebis mier mimdinare saqmis ganxilvisas daSvebul ZiriTad da-
rRvevebTan dakavSirebul kiTxvebs. maSasadame, igi Tavis valad ar miiC-
nevs, ganixilos samarTliani sasamarTlo ganxilvis uflebasTan dakavSi-
rebuli me-6 muxlis sxva darRvevebic. 

g. saqmis ganxilvis proceduris xangrZlivoba

77. sasamarTlom daadgina, rom saqmis warmoeba daiwyo 1992 wlis 12 
dekembers, mosarCelis dakavebiT, da dasrulda 2000 wlis 28 noembers, 
sakasacio sasamarTlos gadawyvetilebiT. amgvarad, igi gagrZelda da-
axloebiT Svid welsa da TerTmet Tves or instanciaSi.

78. mTavroba miiCnevs, rom, am konkretuli saqmis garemoebebis gaTva-
liswinebiT, saqmis ganxilvis proceduris xangrZlivoba aragonivrulad 
ver CaiTvleba. igi xazs usvams saqmis sirTulesa da saqmeSi warmodgenil 
mtkicebulebaTa xasiaTs, romlebic mosarCelis braleulobas adastu-
rebdnen. sadavo sisxlis samarTlis saqmis ganxilvisaTvis saWiro gaxda 
xangrZlivi da Sromatevadi mokvlevebis Catareba; amas garda, Catarda 
savaldebulo, damatebiTi mokvlevebi damatebiTi braldebis wardgenis 
Semdeg; da bolos, marTlmsajulebis Sidasaxelmwifoebriv instanciebs 
umoqmedoba da gulgriloba arcerT etapze ar gamouCeniaT.

79. mosarCele am mosazrebas ar eTanxmeba.
80. saqmis warmoebis proceduris xangrZlivobis gonivruloba fasdeba 

saqmis garemoebebidan da sasamarTlos praqtikidan gamomdinare krite-
riumebiT, gansakuTrebiT ki: saqmis sirTuliT, mosarCelisa da xelisu-
flebis Sesabamisi organoebis damokidebulebiT (ix. sxva saqmeebs Soris 
pelisie da sasi safrangeTis winaaRmdeg, # 25444/94, § 67, CEDH 1999‑II).

81. proceduris daCqarebas gansakuTrebuli mniSvneloba hqonda mo-
sarCelisaTvis, radgan man droebiTi dakavebis sakanSi gaatara eqvs we-
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liwadsa da Svid Tveze meti, saqme kalaSnikovi ruseTis winaaRmdeg,  
# 47095/99, § 132, CEDH 2002‑VI). rasakvirvelia, is faqti, rom mosarCele 
da misi mrCeveli ramdenime process ar daeswrnen, SesaZloa, yofiliyo 
proceduris Senelebis erT-erTi mizezi, magram 1996 wlis 12 agvistodan, 
anu mosarCelis mier dacvis argumentebis wardgenis dRidan 1999 wlis 
29 ianvramde, anu im dRemde, roca am saqmiT dakavebulma prokuror-
ma braldebis nawili warudgina sasamarTlos (§§ 28-35), saqmis ganxilvis 
proceduras am periodSi raime mniSvnelovani winsvla ar hqonia. saxel-
mwifo uSiSroebis sasamarTlos mosamarTleTa kolegiis zedized mrava-
ljeradma cvlilebam da zogierTi mowmis dasakiTxad daxarjulma drom 
mniSvnelovanwilad Seaferxa aRniSnuli procedura.

82. misdami warmodgenili yvela elementis ganxilvis Semdeg da am 
konkretul sferoSi dagrovil gamocdilebaze dayrdnobiT, sasamarTlo 
miiCnevs, rom am konkretuli saqmis ganxilvisaTvis warmoebuli proce-
dura zedmetad iqna gawelili droSi da ar pasuxobs `gonivruli vadis~ 
cnebas.

aqedan gamomdinare, dairRva konvenciis me-6 muxlis 1-li punqti. 

V.	 konvenciis 41-e muxlis darRvevis Sesaxeb

83. konvenciis 41-e muxlis Tanaxmad:

`Tu sasamarTlo daadgens, rom dairRva konvencia da misi oqmebi, xolo 
Sesabamisi maRali xelSemkvreli mxaris Sidasaxelmwifoebrivi samarTa-
li darRvevis mxolod nawilobrivi gamosworebis SesaZleblobas iZleva, 
saWiroebis SemTxvevaSi, sasamarTlo dazaralebul mxares samarTlian dak-
mayofilebas miakuTvnebs.~

a. ziani

84. mosarCele moiTxovs 150000 evros materialuri da imdensave Tanxas 
moraluri zianis sanacvlod.

85. mTavroba uaryofs am moTxovnas.
86. sasamarTlo aRniSnavs, rom, misi daskvnis mixedviT, mosarCele gax-

da konvenciis me-3 muxliT akrZaluli mopyrobis msxverpli, im periodSi, 
roca igi winaswari dakavebis sakanSi imyofeboda, garda amisa, mis mimarT 
dairRva konvenciis me-6 muxlis 1-li da me-3 d punqtebiT garantire-
buli ufleba. sasamarTlo aRiarebs, rom, Tumca ar SeuZlia idavos, ra 
Sedegi dadgeboda mosarCelisaTvis, Tu mas miecemoda konvenciis me-6 
muxliT garantirebuli uflebiT sargeblobis saSualeba, gadaWarbebu-
lad ar miiCnevs varauds, rom am ukanasknls waerTva realuri Sansebi (ix. 
sxva saqmeebs Soris hulki guneji, § 100). amas emateba moraluri ziani, 
romlisTvisac winamdebare gadawyvetilebaSi dadgenili uflebadarR-
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vevebis aRiareba ar aris sakmarisi. 41-e muxlis Tanaxmad, samarTliani 
dakmayofilebis mizniT, sasamarTlo mosarCeles argunebs 20000 evros, 
erTianad yvela zianis asanazRaureblad.

87. amasTan, sasamarTlos azriT, roca kerZo piri, rogorc es am 
konkretuli saqmidan gamoCda, gasamarTlda iseTi sasamarTlos mier, 
romelic ver asrulebda damoukideblobisa da miukerZoeblobis Sesaxeb 
konvenciis moTxovnebs, maSin axali sasamarTlo ganxilva an samarTalwar-
moebis ganaxlebuli procedura, mosarCelis moTxovniT, ZiriTadad iqne-
boda Sesaferisi saSualeba dadgenili uflebadarRvevis gamosworebisa 
(ojalanis zemoT xsenebuli saqme, § 210, in fine).

b. sasamarTlo xarjebi

88. mosarCele moiTxovs sasamarTlo xarjebis anazRaurebas, romelic 
man konvenciis organoebTan urTierTobisas gaiRo. mosarCele aRniSnul 
Tanxas ricxobrivad ar gamosaxavs.

89. mTavroba uars acxadebs aRniSnuli moTxovnis dakmayofilebaze.
90. sasamarTlo aRniSnavs, rom mosarCeles aranairi damadasture-

beli sabuTi ar warmoudgenia Sidasaxelmwifoebriv doneze da kon-
venciis organoTa winaSe gaRebuli xarjebis dasasabuTeblad. Tumca 
sasamarTlo miiCnevs, rom, vinaidan mosarCele mis winaSe warmodgeni-
li iyo advokatis mier (§ 2), mas uTuod mouxdeboda garkveuli xarje-
bis gaweva. saqmis viTarebidan gamomdinare, sasamarTlo gonivrulad 
miiCnevs, mosarCeles gamouyos 2000 evro, xolo am Tanxidan daeqviTos 
715 evro, romelic mas evropis sabWom iuridiuli momsaxurebisaTvis 
gamouyo.

g. sauravi

91. sasamarTlo Sesaferisad Tvlis, rom sauravi unda dawesdes cen-
traluri evropuli bankis sesxisaTvis gankuTvnili minimaluri procen-
tis saxiT, romelsac unda daematos samprocentiani cifri

zemoT aRniSnuli motivebidan gamomdinare, 
sasamarTlo erTxmad adgens, rom:

sarCelis darCenili nawili arsebiTad gansaxilvelad dasaSvebia;1.	

dairRva konvenciis me-3 muxli;2.	

darRva konvenciis me-13 muxli;3.	
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dairRva konvenciis me-6 muxlis 1-li punqti, radgan mosarCelis saqme 4.	
ar ganuxilavs damoukidebel da miukerZoebel sasamarTlos;

kombinirebulad dairRva konvenciis me-6 muxlis 1-li da me-3 punqte-5.	
bi, radgan mosarCelis saqme ar ganuxilavs damoukidebel da miuker-
Zoebel sasamarTlos;

aRar kisrulobs, me-6 muxliT ganixilos samarTlian samarTalwar-6.	
moebasTan dakavSirebuli uflebadarRvevebi;

dairRva konvenciis me-6 muxlis 1-li punqti, sisxlis samarTlis saq-7.	
mis samarTalwarmoebis vadebis gamo;

a.	 mopasuxe saxelmwifom mosarCeles sasamarTlos gadawyvetilebis 8.	
kanonier ZalaSi Sesvlis dRidan, konvenciis 44-e muxlis me-2 punqtis 
Sesabamisad, sami Tvis vadaSi unda gadauxados axal Turqul lirebSi 
konvertirebuli Semdegi Tanxa:

i.	 20000 evro (oci aTasi evro) yvela zaralisaTvis erTad;
ii.	 2000 evro (ori aTasi evro) sasamarTlo xarjebisaTvis, amas 

gamoklebuli 715 evro (Svidas TxuTmeti evro), romelic mas 
evropis sabWom iuridiuli momsaxurebisaTvis gamouyo.

iii.	 nebismieri odenobis is Tanxa, romelic zemoT CamoTvlili Tanxi-
saTvis SeiZleba sagadasaxado mosakreblad iyos dawesebuli.

			  b.	 aRniSnuli vadis gasvlidan Tanxis saboloo gadaxdamde am Tanxas dae-
mateba evropis centraluri bankis mier sesxebisaTvis am periodis ganma-
vlobaSi dawesebuli odenoba, romelic ar aRemateba 3 %-s.

	sasamarTlo uars ambobs damatebiTi gadasaxadis moTxovnis samarT-9.	
lian dakmayofilebaze;

Sedgenilia frangul enaze da, Sinaganawesis 77-e muxlis §§ 2,3-is Sesa-
bamisad, 2006 wlis 17 oqtombers gadaigzavna aRsasruleblad.

      s. dole J.					            p. kosta
sasamarTlos mdivani			                 Tavmjdomare	

	



veismani da sxvebi rumineTis 
winaaRmdeg

Weissman and others v. Romania





mesame seqcia

saqme veismani da sxvebi rumineTis winaaRmdeg

(sarCeli # 63945/00)

gadawyvetileba

strasburgi

2006 wlis 24 maisi

kanonier ZalaSi Sedis 

23/10/2006

es gadawyvetileba kanonier ZalaSi Seva konvenciis 44-e muxlis me-2  
punqtiT gaTvaliswinebuli pirobebis Tanaxmad. masSi SesaZloa, Sevides 

redaqciuli xasiaTis Sesworebani.
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saqmeze „veismani da sxvebi rumineTis winaaRmdeg“,

(Weissman and others v. Romania)

adamianis uflebaTa evropis sasamarTlos palatam (mesame seqcia), 
Semdeg mosamarTleTa SemadgenlobiT:

b-ni j. edigani — Tavmjdomare
b-ni l. gafliSi
b-ni k. birsani
b-ni v. zagrebelski
b-ni e. mijeri
b-ni david Tor-bjorgvinsoni
q-ni i. ziemeli
da b-ni v. berJe, seqciis registratori

imsjela ganmartoebiT 2006 wlis 4 maiss, 

da imave dRes, miiRo Semdegi gadawyvetileba:
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procedura

saqme momdinareobs italiis moqalaqe, q-ni b-n evgeni veismanis, q-n 1.	
mariana balanis, roza brener-veismanis, liana-alberta veisman-neuber-
gas, karin veisman-humbertis (SemdgomSi_`ganmcxadeblebi~) mier adamianis 
uflebaTa evropul sasamarTloSi, adamianis uflebaTa da ZiriTad Ta-
visuflebaTa evropuli konvenciis (SemdgomSi_`konvencia~) 34-e muxlis 
Tanaxmad, 2000 wlis 21 oqtombers rumineTis winaaRmdeg Setanili ga-
nacxadidan (# 63945/00).

mosarCeleTa interesebs warmoadgens d. mihai, buqarestSi moRvawe 2.	
advokati. rumineTis mTavrobis (SemdgomSi_`mTavroba~) interesebs warmoad-
genda jer mTavrobis rwmunebuli q-ni roqsana riziu, Semdeg ki sagareo 
saqmeTa saministros warmomadgeneli q-ni beatris ramaSkanu.

mosarCleebi, kerZod, uCiodnen maT mimarT sasamarTlosadmi xelmi-3.	
sawvdomobis uflebis darRvevasa da sakuTrebis uflebis xelyofas, im mo-
tiviT, rom maT uari eTqvaT saxelmwifos mier im Senobis eqspulataciidan 
miRebuli Semosavlidan wilis anazRaurebaze, romelic maT CamoerTvaT 1949 
wels da romelic maT sakuTrebad kvlav iqna aRiarebuli 1999 wels.

aRniSnuli sarCeli gansaxilvelad gadaeca sasamarTlos meore gan-4.	
yofilebas (reglamentis 52-e muxlis 1-li punqti). aRniSnul ganyofilebaSi 
saqmis gansaxilvelad (konvenciis 27-e muxlis 1-li punqti) kolegiis Semad-
genloba SeirCa reglamentis 26-e muxlis 1-li punqtis Sesabamisad.

kolegiam 2004 wlis 28 seqtembris ganCinebiT arsebiTad gansaxil-5.	
velad misaRebad cno aRniSnuli sarCeli.

dainteresebul mxareebTan konsultaciis Semdeg kolegiam auci-6.	
lebelad ar miiCnia, saqmis Sinaarsobrivi ganxilvis mizniT Catarebuliyo 
specialuri mosmena (reglamentis 59-e muxlis me-3 punqti); xolo Ti-
Toeulma mxarem mowinaaRmdegis SeniSvnebTan dakavSirebiT warmoadgina 
werilobiTi ganmartebebi.

2004 wlis 1 noembers sasamarTlom Secvala Tavisi ganyofilebebi 7.	
(reglamenti 25-e muxlis 1-li punqti). aRniSnuli sarCelis ganxilva da-
avala Secvlil mesame ganyofilebas (52-e muxlis 1-li punqti). 

faqtobrivi mxare

I.	 saqmesTan dakavSirebuli garemoebebi

8. mosarCeleebi: b-ni evgeni veismani, q-ni mariana balani, roza brener-
veismani, liana-alberta veisman- neubergi da karin-veisman humberti dai-
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badnen, Sesabamisad: 1931, 1930, 1913, 1947 da 1937 wlebSi da cxovroben: 
sietlSi, niu-iorkSi, arielSi (israeli) da bonSi.

9. 1998 wlis 3 seqtembers budapeStis raionul sasamarTloSi saxel-
mwifosa (warmodgenili finansTa saministros mier) da saxelmwifo uZravi 
qonebis marTvis sawarmo L-is winaaRmdeg Setanili savindikacio sarCe-
liT mosarCeleebma, rogorc qonebis yofilma mesakuTreebma, moiTxoves 
qonebis (nivTis) TavianT sakuTrebaSi aRdgena, kerZod ki Senobisa da mi-
mdebare teritoriisa, romelic mdebareobs q. budapeStSi, rabas q. 21-Si 
da romelic amJamad ukavia germaniis federaciuli respublikis saelCos. 
mosarCeleebi xazs usvamen im garemoebas, rom saxelmwifom sadavo qone-
ba miiTvisa 1949 wels, yovelgvari samarTlebrivi statusisa kanonieri 
safuZvlis gareSe da rom aRniSnuli qoneba gadaeca jer rumineTis komu-
nistur partias, Semdeg ki sawarmo L-s.

10. mopasuxe mxaris mier 1998 wlis 2 noembers saqmeze darTuli gan-
martebiT, finansTa saministrom sasamarTlos acnoba, rom saxelmwifo 
sadavo qonebas daeufla yovelgvari samarTlebrivi statusis gareSe da 
rom mas aranairi qonebis gadacemis damadasturebeli dokumenti ar ga-
aCnda. sasamarTlos moTxovnaze buqarestis meriamac upasuxa, rom mas 
ar gaaCnda aRniSnuli qonebis Sesaxeb raime dokumenti. sawarmo L-ma ki 
ganacxada, rom igi Senobas gankargavda mTavrobis # 115/1990 dadgeni-
lebis safuZvelze, romelic Seexeboda rumineTis komunisturi partiis 
kuTvnili qonebis samarTlebriv mdgomareobas.

11. 1999 wlis 14 aprilis gadawyvetilebiT, buqarestis raionulma 
sasamarTlom ganixila aRniSnuli sarCeli. sasamarTlom miiCnia, rom 
saxelmwifom 1949 wels ukanonod miiTvisa Senoba, romelze batono-
basac kvlavac ukanonod agrZelebda. man aseve miiCnia, rom mTavrobis 
# 115/1990 dadgenileba ver CaiTvleboda kompetentur samarTlebriv 
safuZvlad, radgan qonebis dapatronebis aranairi kanonieri safuZve-
li ar arsebobda. aqedan gamomdinare, sasamarTlom sawarmo L-s daakis-
ra, daebrunebina sadavo Senoba da mimdebare teritoria mosarCelee-
bisaTvis.

12. mopasuxe mxareTa mier saapelacio instanciaSi gasaCivrebis Sem-
degac, jer buqarestis saapelacio sasamarTlom 1999 wlis 9 seqtembris 
gadawyvetilebiT, xolo mogvianebiT uzenaesma sasamarTlom 2000 wlis 22 
martis gadawyvetilebiT, daadastures pirveli instanciis sasamarTlos 
gadawyvetileba.

13. 1999 wlis 12 oqtombers mosarCeleebma aRidgines Senobaze kano-
nieri ufleba.

14. 1999 wlis 11 maiss finansTa saministros, buqarestis meriisa da 
sawarmo L-is winaaRmdeg Setanili sarCeliT mosarCeleebma moiTxoves 
35 506 776  aSS-is dolaris anazRaureba (anu 30 609 289 evros ekvivalen-
ti Tanxa), rogorc kuTvnili qonebisagan vermiRebuli Semosavali, rasac 
saxelmwifo, konfiskaciidan moyolebuli, Senobis gaqiravebis xarjze 
yovelTviuri qiris saxiT iRebda germaniis saelCosagan, romelic Senobas 
dauzustebeli TariRidan qiraobda.
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15. 1999 wlis 9 ivnisis sxdomaze sasamarTlom, saxelmwifo baJis Se-
saxeb # 146/1997 kanonis me-2 muxlis Sesabamisad, mosarCeleebs daakisra 
sasamarTlo xarjebisaTvis saxelmwifo baJis 5 333 215 000  ruminuli leis 
(anu 323 264 evro) odenobiT gadaxda. 

16. 1999 wlis 8 seqtembris sasamarTlo sxdomaze mosarCeleTa ad-
vokatma Tavisi dacvis qveS myofTa saxelmwifo baJisagan ganTavisu-
fleba moiTxova, im motiviT, rom qonebis Semosavlis anazRaurebis 
sarCeli savindikacio sarCelis damatebiTi iyo da rom igi, # 146/1997 
kanonis me-15 muxlis Tanaxmad, aRniSnuli baJisagan Tavisufldeboda.

17. 1999 wlis 8 seqtembris gadawyvetilebiT, raionulma sasamarTlom 
aRniSnuli sarCeli ZiriTadad miiCnia da, aqedan gamomdinare, uari Tqva 
misi saxelmwifo baJisagan ganTavisuflebaze.

18. 2000 wlis 12 ianvars mosarCeleTa apelaciis pasuxad buqarestis 
saapelacio sasamarTlom daadastura sarCelis ZiriTadoba. man aseve 
miiCnia, rom damatebiTi sarCeli, romelic saxelmwifo baJisagan Tavisu-
fldeboda, savaldebulo kavSirSi iyo ganxilvis procesSi myof ZiriTad 
sarCelTan, xolo, rac Seexeba mosarCeleTa savindikacio sarCels, masze 
sasamarTlos ukve hqonda gadawyvetileba miRebuli.

19. mosarCeleTa sakasacio sarCelze uzenaesma sasamarTlom Tavisi 2000 
wlis 21 aprilis gadawyvetilebiT daadastura wina instanciebis gadawyveti-
lebaTa mizanSewoniloba. sasamarTlos ganmartebiT, orive sarCelis davis 
sagani sxvadasxva iyo da xazi gausva imas, rom savindikacio sarCeliT mo-
sarCeleebma sasamarTlos gadawyvetilebiT aRidgines Senobaze sakuTrebis 
ufleba, maSin, rodesac anazRaurebis moTxovniT sarCelSi isini vermiRebu-
li Semosavlis (qiriT miRebuli Tanxis) dabrunebas moiTxovdnen.

II.	 Sesabamisi erovnuli samarTali da praqtika

a. 1997 wlis 24 ivlisis # 146 kanoni saxelmwifo baJis Sesaxeb

20. kanonis Sesabamisi muxlebi amgvaradaa Camoyalibebuli:

muxli 1

`sasamarTloSi Semotanili sarCeli da gancxadeba eqvemdebareba kanoniT 
gaTvaliswinebul saxelmwifo baJis gadaxdas, imis mixedviT, SesaZlebelia 
Tu ara davis sagnis Rirebulebis dadgena.~

muxli 2

`sasamarTloSi Semotanili is sarCeli da gancxadeba, romelTa davis sag-
nis Rirebulebis dadgena SesaZlebelia, eqvemdebareba Semdeg nixrs:

(...) Tu davis sagnis Rirebuleba scildeba 500  000  000 ruminul leis, 
saxelmwifo baJi Seadgens 13 215 000 ruminul leis, plus 500 000 000 ru-
minuli leis zemoT Tanxis 1%.~



78

muxli 15

`saxelmwifo baJisagan Tavisufldeba is sarCelebi, romelTa mizani 
saxelmwifos mier ukanonod miTvisebuli Senobebis kanonieri mesaku-
TrisaTvis dabrunebaa, da romelic sasamarTloSi Setanilia Tavad me-
sakuTris, misi warmomadgenlis an sxva iuridiuli piris mier 1945 wlis 
6 martidan 1989 wlis 22 dekembramde periodSi. baJisagan aseve Tavisu-
fldeba damatebiTi sarCeli.~

muxli 21

`finansTa saministros gankargulebis safuZvelze SeuZlia, daawesos 
saxelmwifo baJisagan ganTavisuflebis, misi odenobis Semcirebisa Tu 
etapobrivi gadaxdis pirobebi.~

21. # 146/1997 kanonis 21-e muxli Seicvala 2004 wlis 25 maisis #195 
kanoniT, romlis Tanaxmad, saxelmwifo baJisagan ganTavisuflebis, misi 
odenobis Semcirebisa Tu etapobrivi gadaxdis pirobebi amieridan sa-
samarTlos kompetencias ganekuTvneba.

b. samoqalaqo kodeqsi

22. Sesabamisi muxlebi Semdegnairad aris Camoyalibebuli :

muxli 485

`nivTis faqtobrivi floba mxolod maSin warmoSobs mis Semosavalze saku-
Trebis uflebas, Tu igi nivTis uflebamosili mflobelia. winaaRmdeg Se-
mTxvevaSi, nivTis faqtobrivi mflobeli valdebulia, nivTica da misgan 
warmoqmnili Semosavalic daubrunos mis kanonier mesakuTres, romelic mas 
moiTxovs. Tu es Semosavali naturis saxiT aRar arsebobs, maSin misi fasi 
dadgindeba anazRaurebis dRisaTvis arsebuli Rirebulebis mixedviT.~

muxli 486

`uflebamosil mflobelad iTvleba piri, romelic nivTs flobs kanonieri 
uflebamosilebiT, aqvs misi gasxvisebis ufleba da araferi icis nivTis 
ukanonobis Sesaxeb.~

muxli 487

`mflobeli veRar CaiTvleba uflebamosilad im momentidan, roca misTvis 
cnobili gaxdeba nivTis warmomavlobis ukanonoba.~

g. # 167/1958 brZanebuleba gamaqarwylebeli xandazmulobis Sesaxeb

23. Sesabamisi muxlebi Semdegnairadaa Camoyalibebuli:

muxli 3

`gamaqarwylebeli xandazmulobis (im sarCelebisTvis, romelTa davis saga-
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ni memkvidreobiTi qonebaa) vada ganisazRvreba 3 wliT.~

muxli 8

ukanono aqtiT miyenebuli zaralis anazRaurebis moTxovnis sarCelis 
gamaqarwylebeli xandazmulobis vadis aTvla iwyeba im momentidan, 
roca dazaralebulisaTvis cnobili gaxda an cnobili unda yofiliyo 
zaralis arsebobisa da zaralze pasuxismgebeli piris Sesaxeb.~

d.	 sasamarTlo praqtika, romlis mixedviTac Senobis mflobeli   
valdebuli xdeba, daubrunos nivTis (Senobis) kanonier mflobels 
misgan miRebuli Semosavali.

24. uzenaesi sasamarTlos praqtika icnobs iseT saqmeebs, romelTa ga-
dawyvetilebebi aiZuleben arauflebamosil mflobels, mTlianad dau-
brunos (aunazRauros) kanonier mflobels niviTsagan (Senobidan) miRe-
buli Semosavali, kerZod ki, pirvelis mier qiris saxiT miRebuli Semo-
savali. komunisturi reJimis dros CamorTmeuli Senobebis, maTi yofili 
kanonieri mflobelebis moTxovnis konkretul SemTxvevebSi sasamarTlom 
miiCnia, rom saxelmwifo valdebulia, aunazRauros qiriT miRebuli Semo-
savali savindikacio sarCelis Setanis dRidan.

1.	 2003 wlis 18 ivnisis # 2646 gadawyvetileba

25. am konkretul saqmesTan dakavSirebiT, roca saqme aseve exeboda qi-
ris saxiT miRebuli Semosavlis anazRaurebas, saelCosaTvis miqiravebu-
li im SenobisaTvis, romelic sasamarTlos gadawyvetilebiT daubrunda 
kanonier mesakuTres, uzenaesma sasamarTlom miiCnia, rom:

`nivTis Semosavali aris is, romelic miRebulia nivTis gamoyenebiT, ro-
goricaa, magaliTad, qira an yoveldRiuri saprocento gadasaxadi, rac 
nivTis Rirebulebas ar amcirebs. Tumca arsebobs am wesidan gamonaklisi, 
romlis mixedviTac Semosavali ekuTvnis nivTis mesakuTres. samoqalaqo 
kodeqsis 485-e muxli uSvebs iseT gamonakliss, romlis mixedviTac nivTis 
uflebamosil mflobels SeuZlia, isargeblos nivTis gamoyenebiT miRe-
buli SemosavliT ise, rom nivTis mesakuTres ar eqneba misi moTxovnis 
ufleba.

samoqalaqo kodeqsis 487-e muxli ganmartavs, rom mflobelis ufleba-
mosileba nivTis flobaze wydeba im momentidan, roca igi Seityobs misi 
arakanonieri warmomavlobis Sesaxeb. am momentidan igi veRar isargeblebs 
nivTis Semosavlis gankargvis uflebiT. (...)

aqve unda aRiniSnos, rom uflebamosilebis Sewyvetis sakiTxi praqtikuli 
sakiTxia da mas mosamarTle konkretuli faqtebis safuZvelze gadawyvets, 
magram samarTlebrivi moZRvreba da samosamarTleo praqtika erTxmad 
adastureben, rom sasamarTloSi Setanili sarCeli im piris winaaRmdeg, 
romelic axorcielebs nivTze faqtobriv batonobas, wyvets am ukanaskne-
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lis uflebas, isargeblos nivTis SemosavliT, anu igi am uflebiT veRar 
isargeblebs sarCelis Setanis momentidan.

am konkretul saqmesTan dakavSirebiT ki aSkaraa, rom 1995 wlis 1 Te-
bervlidan, anu im dRidan, roca pirveli sarCeli Sevida sasamarTloSi, 
mopasuxe mxare aRar iTvleba uflebamosil mflobelad, vinaidan am Tari-
Ridan mainc misTvis cnobili gaxdeboda im statusis ukanonoba, romlis 
safuZvelzec igi manamde flobda Senobas.

Tumca, Tu mopasuxes kanonieri mesakuTris sasargeblod 1995 wlis  
1 Tebervlidan 2000 wlis 25 ivlisamde periodSi (roca es sarCeli iqna Se-
tanili) qiriT miRebuli Semosavlis anazRaureba ekisreba, maSin gasaTva-
liswinebelia # 167/1958 brZanebulebis me-3 muxlis pirobebi, romlis 
mixedviT xandazmulobis vada ganisazRvreba 3 wliT, aseve mxedvelobaSia 
misaRebi amave brZanebulebis me-7 muxlis 1-li punqti, romlis mixedviT, 
xandazmulobis vadis aTvla iwyeba moTxovnis uflebis gaCenis dRidan. 
am konkretul saqmesTan dakavSirebiT, moTxovnis ufleba gaCnda 1996 
wlis 24 ivniss, roca buqarestis raionulma sasamarTlom daadgina, rom 
mosarCele namdvilad iyo Senobis kanonieri mesakuTre. am TariRidan 
aranairi materialuri da samarTlebrivi winaaRmdegoba aRar arsebobda 
qiriT miRebuli Semosavlis anazRaurebis moTxovniT sasamarTlosaTvis 
misamarTad. (...)~

2.	 2003 wlis 23 seqtembris # 3585 gadawyvetileba

26. am saqmesTan dakavSirebiT, uzenaes sasamarTlos unda emsjela da 
gadawyvetileba mieRo, sxva sxva moTxovnebTan erTad, s.i.-s moTxovna-
ze saxelmwifos im komerciuli struqturis mier qiriT miRebuli Semo-
savlis dabrunebis Taobaze, romelic gankargavda CamorTmeul Senobas. 
pirvel moTxovnaSi, romelic 1998 wlis 27 marts Sevida sasamarTloSi, 
s.i-m zarnestis pirveli instanciis sasamarTlos 1999 wlis 19 ianvris ka-
nonier ZalaSi Sesuli gadawyvetilebiT miiRo sadavo Senobis sakuTrebis 
aRiareba.

uzenaesma sasamarTlom miiCnia, rom qiriT miRebuli Semosavlis dabru-
nebis moTxovna safuZvliani iyo Semdegi motivebis gamo:

`(...) samoqalaqo kodeqsis 485-e muxlis Tanaxmad, Senobis faqtobrivi 
floba mxolod maSin warmoSobs nivTis Semosavalze sakuTrebis ufle-
bas, Tu igi (nivTis) Senobis uflebamosili mflobelia. 

xolo am konkretul saqmeSi, samoqalaqo kodeqsis 487-e muxlis Tanaxmad, 
komerciul sazogadoebas Seuwyda flobis ufleba, rogorc ki Senobis 
uflebadarRveviT flobis Sesaxeb gaxda misTvis cnobili, anu, maSin, roca 
s.i.-m Tavisi savindikacio sarCeli Seitana sasamarTloSi (1998 wlis 27 
marts), romelic Semdeg iqna miRebuli.‘‘
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samarTlebrivi mxare

I.	 konvenciis me-6 muxlis 1-li punqtis darRvevis Sesaxeb

27. mosarCeleebi Civian sasamarTlosadmi xelmisawvdomobis uflebis 
xelyofisa da samarTalwarmoebis usamarTlobis, sasamarTloebis mier sa-
qmiswarmoebaSi daSvebuli Secdomebis gamo. isini miuTiTeben konvenciis 
me-6 muxlis 1-l punqtze, romelic Semdegnairadaa Camoyalibebuli:

`samoqalaqo uflebaTa da movaleobaTa gansazRvrisas (...) nebismiers aqvs 
(...) Tavisi saqmis samarTliani da saqveyno ganxilvis ufleba (...) sasamarT-
los mier, romelic miiRebs miukerZoebel gadawyvetilebas.~

a. mxareTa argumentebi

28. sasamarTlos praqtikasa (tolstoi-miloslavski didi britaneTis 
winaaRmdeg, 1995 wlis 13 ivlisis gadawyvetileba, seria A, # 316-B, gv. 
80-81, §§ 61-67) da komisiis gamocdilebaze (filisi saberZneTis winaaR-
mdeg (dek.) # 18989/91, 1994 wlis 12  oqtomberi) dayrdnobiT, mTavro-
ba acxadebs, rom samarTalwarmoebis xarjebis dasafaravad samoqalaqo 
sarCeliT moTxovnili davis sagnis fasis proporciulad baJis daweseba 
TavisTavad ar aris sasamarTlosadmi xelmisawvdomobis uflebis SezRu-
dva. rac Seexeba baJis odenobas, mTavroba xazs usvams, rom igi sarCeliT 
moTxovnili fasis mxolod 1,09% iyo.

29. amas garda, mTavroba sayvedurs gamoTqvams mosarCeleTa mimarT da 
acxadebs, rom maT SeeZloT jer finansTa saministrosaTvis miemarTaT 
saxelmwifo baJisagan ganTavisuflebis TxovniT da Semdeg saministros 
SesaZlo uari gaesaCivrebinaT sasamarTloSi.

30. mosarCeleebi acxadeben, rom dakisrebuli baJis odenoba gadaWar-
bebulad maRali iyo, ramac maT mouspo sasamarTlo ganxilvis ufleba. 
isini iSvelieben kreusis saqmes poloneTis winaaRmdeg (# 28249/95, § 66, 
aues/CEDH 2001-VI) da miiCneven, rom rumineTis xelisuflebam ver uzrun-
velyo samarTliani Tanafardoba, erTi mxriv, saxelmwifos interess, mie-
Ro sasamarTlo xarjebisaTvis dawesebuli gadasaxdi da, meore mxriv, 
mosarCeleTa interess Soris, maTi pretenziebi ganexila sasamarTlos.

31. isini aseve acxadeben, rom maTi sasarCelo gancxadeba zianis ana-
zRaurebaze atarebda aqsesuarul xasiaTs savindikacio sarCelTan mimar-
TebiT da, aqedan gamomdinare, igi unda ganTavisuflebuliyo saxelmwifo 
baJis gadaxdis valdebulebisagan.

b. sasamarTlos Sefaseba

32. sasamarTlo aRniSnavs, rom aRniSnuli uflebadarRveva moicavs or 
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ganStoebas: pirveli Seexeba samarTliani sasamarTlo ganxilvis ufle-
bis xelyofas, xolo meore samarTalwarmoebis samarTlianobas. Tumca, 
vinaidan sasamarTloebs ar umsjeliaT sarCelis Sinaarsobriv mxareze, 
metic, uari Tqves mis arsebiTad ganxilvaze, sasamarTlos miaCnia, rom, 
saqmesTan dakavSirebuli proceduris usamarTlobis gamo, uflebadarR-
veva, romelzec miuTiTebdnen mosarCeleebi, calke arc ganxilula.

33. sasamarTlos SexsenebiT, konvenciis me-6 muxlis 1-li punqti ne-
bismieri adamianisaTvis uzrunvelyofs samoqalaqo uflebaTa da mova-
leobaTa gansazRvrisas sasamarTlos mier ganxilvis uflebas. es muxli 
`samarTliani sasamarTlo ganxilvis uflebaSi~ TavisTavad moiazrebs sa-
samarTlosadmi xelmisawvdomobis uflebas, anu samoqalaqo saqmeebTan 
dakavSirebiT sasamarTlosadmi mimarTvis ufleba mxolod erT-erTi as-
peqtia. 

34. Tumca `sasamarTlo ganxilvis ufleba~ ar aris absoluturi _ igi 
uSvebs garkveuli saxis SezRudvebs, da, Tavisi xasiaTidan gamomdinare, 
saxelmwifos SeuZlia, daareguliros igi im saSualebebiT, romlebic mis 
xelTaa.

35. amasTan dakavSirebiT, sasamarTlo aRniSnavs, rom mas arasodes ga-
mouricxavs, ukeTesi samarTalwarmoebis mizniT, sasamarTlo ganxilvis 
uflebiT mosargeble piris mimarT daawesos zogierTi finansuri SezRu-
dva (zemoT xsenebuli tolstoi-miloslavskis saqme, gv. 80-81 da kreu-
sis saqme, § 59).

36. miuxedavad saxelmwifosaTvis miniWebuli Sefasebis Tavisuflebis 
am xarisxisa, sasamarTlo xazgasmiT aRniSnavs, rom sasamarTlo ganxilvis 
uflebis SezRudva mxolod maSin SeiZleba iyos konvenciis me-6 muxlis 
1-l punqtTan, roca es zoma efuZneba kanonier mizans da arsebobs mizansa 
da saSualebebs Soris gonivruli Tanafardoba. 

37. konvenciis umTavresi principidan gamomdinare, daicvas ara Teo-
riuli da iluziuri, aramed konkretuli da efeqturi uflebebi, sa-
samarTlo kidev erTxel aRniSnavs, rom sasamarTlo xarjebi, romle-
bic dgindeba konkretuli saqmis garemoebebi s Sefasebis safuZvelze, 
amave dros, unda iTvaliswinebdes mosarCelis gadaxdisunarianobas da 
samarTalwarmoebis im fazas, romelSic aRniSnuli finansuri SezRudva 
ekisreba. es faqtorebia gasaTvaliswinebeli imisaTvis, raTa Sefasdes, 
ramdenad mieca dainteresbul pirs samarTliani sasamarTlos uflebiT 
sargeblobis saSualeba; xom ar moxda dakisrebuli gadasaxadis gamo misi 
am uflebis ZiriTadi arsis xelyofa (tolstoi-miloslavskis saqme, gv. 
80-81, § 63 da kreusis saqme, § 60). 

38. am konkretul saqmesTan dakavSirebiT, sasamarTlo aRniSnavs, rom 
sarCelis Sesatanad dakisrebuli saxelmwifo baJis 323 264 evros gadaux-
delobam gamoiwvia sarCelis ganxilvaze uari.

39. sasamarTlo aseve aRniSnavs, rom dakisrebuli Tanxis xsenebuli 
odenoba udavod gadaWarbebuli iqneboda procesSi monawile nebismieri 
mxarisaTvis. miT ufro, rom igi ar marTldeboda arc saqmis gansakuTre-
buli garemoebebiT da arc mosarCeleTa finansuri mdgomareobiT, aramed 
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iyo sarCelis davis sagnis fasidan gamomdinare kanoniT gaTvaliswinebuli 
fiqsirebuli procenti. Tumca mosarCeleTa mier miuRebeli sargeblis 
moTxovniT gancxadebuli Tanxa solidurad gamoiyureboda, sasamarTlos 
azriT, Senobis Rirebulebidan gamomdinare, es Tanxa ar iyo safuZvels 
moklebuli.

40. samagierod, sasamarTlo miiCnevs, rom mosarCeleTaTvis sarCelis 
miRebisaTvis dakisrebuli Tanxa iyo gadaWarbebuli. aqedan gamomdinare, 
mouwiaT sarCelis Setanaze uaris Tqma, ramac maT waarTva TavianTi saq-
mis sasamarTloSi ganxilvis ufleba.

41. rac Seexeba SesaZleblobas, rom mosarCeleebs moeTxovaT saxel-
mwifo baJisagan ganTavisufleba, romliTac, rogorc sasamarTlo aR-
niSnavs, mTavrobis argumentis Tanaxmad, mosarCeleebma ar isargebles, 
mianiSnebs erovnul doneze marTlmsajulebis instanciebSi mimarTvis 
gzebis amouwuravobis gamonaklisze. magram, sasamarTlos azriT, msgavsi 
gamonaklisi uaryofil iqna sarCelis arsebiTad gansaxilvelad misaReba-
dobis ganxilvis etapze. nebismier SemTxvevaSi, sasamarTlo Tvlis, mTa-
vrobas ar warmoudgenia erovnuli sasamarTloebis praqtikidan aranairi 
precedenti, romelic konvenciis 35-e muxlis 1-l punqtTan mimarTebiT 
amgvari mimarTvis efeqturobas daasabuTebda.

42. konkretuli saqmidan gamomdinare, kerZod, samarTalwarmoebis 
sawyis etapze dakisrebul aRniSnul SezRudvas sasamarTlo arapropor-
ciulad miiCnevs, ramac gamoiwvia samarTliani sasamarTlos uflebis ar-
sis darRveva (ix. mutatis mutandis, Teltronic, CATV  poloneTis winaaRmdeg,  
# 48140/99, 2006 w. 10 ianvari).

43. zemoT aRniSnulidan gamomdinare, sasamarTlo adgens, rom saxel-
mwifom ver uzrunvelyo samarTliani Tanafardoba, erTi mxriv, saxelmwi-
fos interess, mieRo sasamarTlo xarjebisaTvis dawesebuli gadasaxdi da, 
meore mxriv, mosarCeleTa interess Soris, maTi pretenziebi ganexila sa-
samarTlos.

44. aqedan gamomdinare, dairRva konvenciis me-6 muxlis 1-li punqti.

II.	 damatebiTi oqmis 1-li muxlis darRvevis Sesaxeb

45. mosarCeleebi acxadeben, rom maTi sarCelis arsebiTad ganxilvaze 
uariT ver SeZles, esargeblaT TavianTi qonebis SemosavliT, im qiris 
saxiT, romelic saxelmwifom miiTvisa da miiCneven, rom amgvari qmedebiT 
dairRva protokolis 1-li muxlis 1-li punqti, romlis Tanaxmad:

`yovel fizikur an iuridiul pirs aqvs Tavisi sakuTrebiT Seuferxeblad 
sargeblobis ufleba. mxolod sazogadoebrivi saWiroebisaTvis SeiZleba 
CamoerTvas vinmes sakuTreba kanoniTa da saerTaSoriso samarTlis zoga-
di principebiT gaTvaliswinebul pirobebSi.

amasTan, winare debulebebi aranairad ar akninebs saxelmwifos uflebas, 



84

gamoiyenos iseTi kanonebi, romelTac is aucileblad miiCnevs, saerTo 
interesebis Sesabamisad, sakuTrebiT sargeblobis kontrolisaTvis, an ga-
dasaxadebisa Tu mosakreblis, an jarimebis gadaxdis uzrunvelsayofad.~

a.	 mTavrobis pirveladi pretenziebis Sesaxeb, romelic am ufleba-
darRvevis konvenciis pirobebTan ratione temporis Seusabamobas 
efuZneba

46. mTavroba acxadebs, rom sadavo Senoba saxelmwifos sakuTrebaSi 
gadavida 1949 wels, anu gacilebiT adre, vidre konvencia ZalaSi Sevi-
doda rumineTTan mimarTebiT. aqedan gamomdinare, sasamarTlo ar aris 
uflebamosili, ratione temporis ganixilos aRniSnuli sakuTrebis gadacemis 
garemoebebi.

47. mosarCeleebi ar eTanxmebian mTavrobis argumentebs da acxadeben, 
rom 1949 wlidan 1999 wlis 12 oqtombramde, anu sasamarTlos kanonier Za-
laSi Sesuli gadawyvetilebiT Senobis maT sakuTrebaSi aRdgenis dRemde, 
ganuwyvetlad irRveoda maTi sakuTrebiT sargeblobis ufleba, radgan 
saxelmwifo maT Senobas ukanonod flobda da, aqedan gamomdinare, igi val-
debulia, maT aunazRauros Senobis gaqiravebiT miRebuli Semosavali.

48. sasamarTlo aRniSnavs, rom mosarCeleTa uflebadarRvevis Civi-
li exeba ara Senobis sakuTrebis uflebis gadacemis garemoebebs, aramed 
amJamindel SeuZleblobas, daibrunon Senobis Semosavali. miuxedavad 
imisa, rom buqarestis raionulma sasamarTlom, 1999 wlis 14 aprilis ga-
dawyvetilebiT, daadastura saxelmwifos mier Senobis sakuTrebis ufle-
bis ukanonod miTviseba da daakisra am ukanasknels Senobis mosarCele-
TaTvis dabruneba.

49. Tumca, im faqtidan gamomdinare, rom zemoT aRniSnuli gadawyve-
tileba, iseve, rogorc sakuTrebis Semosavlis dabrunebis moTxovniT 
sarCeli 1994 wlis 20 ivnisis Semdgomi periodiTaa daTariRebuli, anu 
rumineTis mier konvenciis ratifikaciis Semdeg, sasamarTlos azriT, igi 
uflebamosilia, ratione temporis ganixilos aRniSnuli uflebadarRveva, 
romelic exeba sakuTrebis (Senobis) Semosavlis im nawilis dabrunebis 
sarCels, rumineTis mier konvenciis ratifikaciis Semdeg rom warmoiSva 
(ix. mutatis mutandis, broniovski poloneTis winaaRmdeg dek.) # 31443/96, 
aues/CEDH 2002-X).

50. aqedan gamomdinare, mTavrobis gamonaklisi ver ganixileba.

b. uflebadarRvevis safuZvlianobis Sesaxeb

1. mxareTa argumentebi

51. mosarCeleebi acxadeben, rom isini yvela kanonier moTxovnas ak-
mayofilebdnen, raTa mieRoT sarCeliT moTxovnili, saxelmwifos mier 
miTvisebuli qiris Semosavali. maTi azriT, sarCelis ganxilvaze uarma 
isini, faqtobrivad, am Tanxebis gareSe datova.
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52. mTavrobis gancxadebiT, sasamarTloebs arcerT etapze ar uRia-
rebiaT, rom mosarCeleebs kanonierad ekuTvnodaT es Tanxa da, rom arc 
samosamarTleo praqtikaSi moiZebneba SemTxveva, msgavsi sasarCelo gan-
cxadeba dakmayofilebuliyo.

53. aqedan gamomdinare, mTavrobas miaCnia, rom mosarCeleebs ar gaaCn-
daT saxelmwifos mevalis aranairi statusi, romlis safuZvelzec maT 
SeiZleboda hqonodaT Tundac `kanonieri molodini~ sakuTrebis ufle-
biT faqtobrivi sargeblobisa.

54. mTavrobis gancxadebiT, mosarCeleTa sasarCelo gancxadebis arse-
biTad ganxilvaze, romelic sasamarTloebma ZiriTad sarCelad miiCnies, 
uari Tqves saxelmwifo baJis gadauxdelobis gamo, faqtobrivi mxaris 
Sefaseba ki mxolod marTlmsajulebis erovnuli instanciebis preroga-
tivaa. amas garda, mTavrobis azriT, mosarCeleTa sarCeli arsebiTad rom 
ganxiluliyo, mis mimarT xandazmulobis vada mainc amowuruli iqneboda, 
radgan # 167/1958 brZanebulebis me-3 muxli nivTis Semosavlis dabrune-
bis sarCelisaTvis xandazmulobis vadas 3 wliT gansazRvravs.

55. mosarCeleebi ar eTanxmebian mTavrobis mosazrebas da kvlav acxade-
ben, rom Senobaze sakuTrebis uflebis aRiareba TavisTavad gulisxmobda 
Senobisagan miRebuli SemosavliT sargeblobis uflebasac, misi odenoba 
ki SeiZleboda gamxdariyo davis sagani.

56. amasTan dakavSirebiT, isini miuTiTeben samoqalaqo kodeqsze, ker-
Zod mis 485-e muxlze, romlis mixedviT : Senobis faqtobriv mflobels 
Senobis (nivTis) SemosavliT sargeblobis ufleba aqvs mxolod maSin, Tu 
igi Senobis (nivTis) uflebamosili mflobelia. arada, gamomdinare iqi-
dan, rom saxelmwifo ar iyo Senobis uflebamosili mflobeli, igi val-
debuli iyo, daebrunebina es Semosavali. maT miaCniaT, rom saxelmwifos 
mier Senobis ukanonod miTvisebis faqtis dadastureba iwvevs samoqalaqo 
kodeqsis zemoT aRniSnuli muxlis pirobebis gamoyenebas da, amgvarad, 
saxelmwifo xdeba maTi, rogorc nivTis kanonier mesakuTreTa, movale.

57. rac Seexeba gamaqarwylebel xandazmulobas, isini aRniSnaven, rom 
samwliani vada am konkretul saqmeze ar vrceldeba, radgan # 167/1958 
brZanebulebis me-8 muxlis mixedviT, ukanono aqtiT miyenebuli zaralis 
anazRaurebis moTxovniT sarCelze xandazmulobis vadis aTvla iwyeba im 
momentidan, roca dazaralebulisaTvis cnobili gaxda zianis Sesaxeb da 
zianze pasuxismgebeli piris vinaoba. xolo, maTive gancxadebiT, Seno-
bis saxelmwifos sxvadasxva struqturaze mravaljer gadacemiT, Senobis  
mflobelis arauflebamosilebisa da realuri zianis Sesaxeb maTTvis 
mxolod buqarestis raionuli sasamarTlos 1999 wlis 14 aprilis ga-
dawyvetilebis Semdeg gaxda cnobili.

2. sasamarTlos Sefaseba

58. sasamarTlo Seaxsenebs, rom mosarCeles mxolod maSin SeuZlia 
miuTiTos protokolis 1-li muxlis darRvevaze da gaasaCivros gadawyve-
tilebebi, roca saqme Seexeba mis kanonier sakuTrebas, mis nivTs, `saku-
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Trebis~ cneba ki SeiZleba moicavdes rogorc `amJamindel sakuTrebas~, 
aseve sakuTrebis memkvidreobiTobas, maT Soris masTan dakavSirebul va-
lebs. aqedan gamomdinare, mosarCeleebs SeuZliaT hqondeT `kanonieri 
imedi~ mainc, rom isargeblon TavianTi sakuTrebis uflebiT. samagie-
rod, mxolod is imedi, rom maT uRiares sakuTrebis ufleba, ver iqneba 
ganxiluli rogorc `sakuTreba~ #1 protokolis 1-li muxlis gagebiT. 
igive SeiZleba iTqvas pirobiT valze, romelic am pirobis Seusruleblo-
biT baTildeba (ix.: lixtenStainis princi hans-adam II germaniis winaaRm-
deg, # 42527/98, §§ 82,83, aues/CEDH 2001‑VIII, da gratcingeri da grat-
cingerova CexeTis respublikis winaaRmdeg (dek.), # 39794/98, § 69, aues/
CEDH 2002-VII).

59. rac Seexeba `kanonieri imedis~ cnebas, sasamarTlo aseve Seaxsenebs, 
rom, roca sakuTrebis interesi valis saxiTaa warmodgenili, igi `saku-
Trebis Rirebulebad~ ganixileba mxolod im SemTxvevaSi, Tu erovnul 
samarTalSi amisTvis arsebobs sakmarisi safuZveli, magaliTad, roca 
igi dadasturebulia Camoyalibebuli samosamarTleo praqtikiT (kopeki 
slovakeTis winaaRmdeg, # 44912/98, § 52, aues CEDH 2004‑...).

60. am konkretul saqmesTan dakavSirebiT, sasamarTlos aRniSvniT, 
samoqalaqo kodeqsis 485-e, 486-e da 487-e muxlebi mkafiod ganmartaven 
da aranair eWvs ar toveben, rom faqtobrivma mflobelma unda daubru-
nos Senobaca da misgan miRebuli Semosavalic kanonier mflobelebs. am 
pasuxismgeblobisagan erTaderTi ganmaTavisuflebeli sababi iqneboda 
is, Tuki faqtobrivi mflobeli aRmoCndeboda Senobis uflebamosili  
mflobeli, gasxvisebis uflebiT, da misTvis sakuTrebis arakanonierebis 
Sesaxeb araferi iqneboda cnobili.

61. sasamarTlo ki aRniSnavs, rom am konkretul saqmeSi ukanasknel 
faqtorTan ar gvaqvs saqme, radgan savindikacio sarCelis ganxilvis pro-
cesSi finansTa saministromac da buqarestis meriamac aRiares, rom saku-
Trebis miRebis aranairi kanonieri safuZveli ar gaaCndaT. buqarestis 
raionuli sasamarTlos 1999 wlis 14 aprilis gadawyvetilebidanac Cans, 
rom saxelmwifos arasodes hqonia sadavo Senobaze sakuTrebis raime ka-
nonieri safuZveli.

62. amas garda, sasamarTlo miiCnevs, rom, miuxedavad mTavrobis gan-
cxadebisa, uzenaesi sasamarTlos praqtikac aRiarebs saxelmwifos mier 
ukanonod miRebuli Semosavlis kanonieri mflobelisaTvis dabrunebis 
uflebas savindikacio sarCelis safuZvelze. konkretul saqmeSi es pe-
riodi moicavs 1998 wlis 3 seqtembridan (savindikacio sarCelis Seta-
nis dRe) 1999 wlis 12 oqtombramde (Senobis faqtobrivi dabrunebis) pe-
riods.

63. aqedan gamomdinare, rom aRaraferi iTqvas, rogori iqneboda ana-
zRaureba, mosarCeleTa sarCeli arsebiTad rom ganxiluliyo, sasamarTlo 
miiCnevs, rom mosarCeleebs SeeZloT, hqonodaT `kanonieri imedi~, Tundac 
nawilobriv mieRoT maTTvis kuTvnili sakuTrebidan miRebuli Semosavlis 
saxiT dagrovili vali, rogorc amas iTvaliswinebs samoqalaqo kodeqsi da 
icnobs marTlmsajulebis uzenaesi sasamarTlos praqtika (ix. mutatis mutan-
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dis, Sps Pressos Compania Naviera da sxvebi belgiis winaaRmdeg, 1995 wlis 20 
noembris gadawyvetileba, seria A, # 332, gv. 21, §§ 31, 32). 

64. rac Seexeba zemoqmedebas, sasamarTlo miiCnevs, rom qiriT miRe-
buli Semosavlis moTxovnis sarCelis ganxilvaze uariT mosarCeleebs 
praqtikulad yovelgvari Sansi waerTvaT sadavo anazRaurebis miRebisa. 
aqedan gamomdinare, mosarCeleTa sakuTrebis uflebis ganxorcielebaze 
moxda zemoqmedebis mqone Careva.

65. sasamarTlo Seaxsenebs, rom #1 protokolis 1-li muxli uzrun-
velyofs sakuTrebis uflebas. igi moicavs sam sxvadasxva normas: pirveli, 
romelic Camoyalibebulia dasawyisSi da ufro zogad xasiaTs atarebs, 
miuTiTebs sakuTrebis uflebis dacvaze; meore, romelic imave abzacis 
meore qveabzacSia Camoyalibebuli, iTvaliswinebs sakuTrebis CamorTme-
vis SesaZleblobas garkveuli pirobebiT; xolo mesame, romelic meore 
abzacSia mocemuli, wevri saxelmwifoebis mimarT aRiarebs qonebis marT-
vis regulirebis uflebas saerTo interesebis Sesabamisad, an gadasaxade-
bisa Tu mosakreblebis, jarimebis gadaxdis uzrunvelsayofad. 

Tumca, es samive wesi arc imdenadaa gansxvavebuli, rom maT Soris 
kavSiri ar arsebobdes _ meore da mesame Seexeba sakuTrebis uflebis 
darRvevis gansakuTrebul SemTxvevebs da maTi ganmarteba unda moxdes 
im ZiriTadi principidan gamomdinare, romelic pirvel wesSia Camoyali-
bebuli.

aqedan gamomdinare, saWiroa dadgindes, iqna Tu ara moZebnili samarT-
liani Tanafardoba sazogadoebis saerTo interesebis moTxovnasa da mo-
sarCeleTa fundamenturi uflebebis savaldebulo dacvas Soris (ix. sxva 
saqmeebTan erTad sporongi da lonroTi SvedeTis winaaRmdeg, 1982 wlis 
23 seqtembris gadawyvetileba, seria A, 52, gv. 26, § 69).

66. konkretul saqmesTan dakavSirebiT, mTavroba acxadebs, rom 
sarCelis arsebiTad ganxilvaze uaris Tqma Sida erovnuli samarT-
lisa da marTlmsajulebis erovnuli instanciebis prerogativaa da 
rom, rogoric ar unda iyos mosarCeleTa ufleba savaraudo valis 
moTxovnasTan dakavSirebiT, xandazmulobis vadiT nawilobriv mainc 
baTildeboda. 

67. mTavrobis pirvel argumentTan dakavSirebiT, sasamarTlo kvlavac 
adasturebs Tavis pozicias, romelic, konvenciis me-6 muxlis mixedviT, 
uflebadarRvevis ganxilvisas gamoxata, anu, miuxedavad marTlmsajule-
bis Sidasaxelmwifoebrivi instanciebisaTvis miniWebuli Sefasebis Tavi-
suflebisa, saxelmwifo baJis gadauxdelobis motiviT sarCelis arsebi-
Tad ganxilvaze uariT maT xelyves sasamarTlosadmi xelmisawvdomobis 
ufleba. xolo im faqtis gaTvaliswinebiT, rom mosarCeleTa sakuTrebis 
uflebis darRveva gamomdinareobs erovnuli sasamarTloebis mier maTi 
valis moTxovnis ganxilvis SeuZleblobidan, sasamarTlos azriT, Sefase-
bis is Tavisufleba, romelic erovnul sasamarTloebs aqvT miniWebuli, 
ver gaamarTlebs 1-li protokolis 1-li muxliT garantirebuli ufle-
bis darRvevas.

68. xolo rac Seexeba mTavrobis arguments sarCelis xandazmulobis 



88

vadasTan mimarTebiT, Tundac konkretul saqmesTan dakavSirebiT es vada 
amowuruliyo, sasamarTlos miaCnia, rom mosarCeleTa mier valis mo-
Txovnis uflebis xandazmulobis vada SeiZleboda mxolod nawilobriv 
amowuruliyo, rasac TviT mTavrobac ar uaryofs.

69. vinaidan mTavrobam ver SeZlo, damajerebeli argumentebi warmoed-
gina, Tu ratom ver miiRes mosarCeleebma raime saxiT anazRaureba saxel-
mwifos mier Senobis eqspluataciiT miRebuli Semosavlis sanacvlod, 
sasamarTlo miiCnevs, rom darRveulia samarTliani Tanfardoba saerTo 
interesebsa da mosarCeleTa sakuTrebis uflebis dacvas Soris.

70. aqedan gamomdinare, dairRva 1-li protokolis 1-li muxli.

III.	konvenciis 41-e muxlis gamoyenebis Sesaxeb

71. konvenciis 41-e muxlis Tanaxmad:

`Tu sasamarTlo daadgens, rom dairRva konvencia da misi oqmebi, xolo 
Sesabamisi maRali xelSemkvreli mxaris Sidasaxelmwifoebrivi samarTa-
li darRvevis mxolod nawilobrivi gamosworebis SesaZleblobas iZleva, 
saWiroebis SemTxvevaSi, sasamarTlo dazaralebul mxares samarTlian dak-
mayofilebas miakuTvnebs~.

a. zarali

72. mosarCeleebi materialuri zianis asanazRaureblad moiTxoven 
40 020 428 aSS-is dolars, rac Seesabameba saxelmwifos mxridan maTdami 
vals, anu 1950 wlidan 1999 wlamde periodSi Senobis gaqiravebiT miRebul 
Semosavals.

73. isini aseve iTxoven 50  000 aSS-is dolars moraluri zianis ana-
zRaurebis mizniT.

74. mTavroba uaryofs am pretenziebs da kvlav acxadebs, rom Sidasaxel-
mwifoebrivi marTlmsajulebis arcerT instancias ar daudgenia aranairi 
vali saxelmwifos mxridan. amas garda, igi miiCnevs, rom saxelmwifos mier 
miRebuli qiris anazRaurebis moTxovnis dRidan sam welze meti xandazmu-
lobis mqone sarCeli veRar ganixileboda, vadagasulobis gamo.

75. rac Seexeba moraluri zianisaTvis moTxovnil Tanxas, mTavroba 
acxadebs, rom araviTari kavSiri ar arsebobs sarCelSi xsenebul ufleba-
darRvevebsa da SesaZlo moralur zians Soris.

76. sasamarTlo kvlavac aRniSnavs, rom mTavrobam ver SeZlo, dama-
jerebeli argumentebi warmoedgina, Tu ratom ver miiRes mosarCeleebma 
raime saxiT anazRaureba saxelmwifos mier Senobis eqspluataciiT miRe-
buli Semosavlis sanacvlod.

77. cxadia, sasamarTlo ver Secvlis marTlmsajulebis Sidasaxelmwi-
foebriv instanciebs, raTa gadawyvetileba miiRos qiris saxiT miRebuli Se-
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mosavlebis anazRaurebis mizanSewonilobaze; arc zaralisa da mosarCeleTa 
mimarT valis odenobis dadgenaa misi amocana (ix. mutatis mutandis, Sps Pressos 
Compania Naviera da sxvebi belgiis winaaRmdeg (50-e muxli), 1997 wlis 3 ivli-
sis gadawyvetileba, gv. 1296, § 10, da iagcilari da sxvebi saberZneTis winaaR-
mdeg (samarTliani dakmayofileba) # 41727/98, § 24, 2004 wlis 15 ianvari).

78. aqedan gamomdinare, vinaidan aranairi anazRaureba ar momxdara da 
dadgenil uflebadarRvevas safuZvlad daedo saxelmwifos mier Seno-
bis miTvisebiT gamoxatuli ukanono qmedeba, SesaZlebelia, anazRaureba 
savaldebulod ar moicavdes nivTis srul da mTlian Rirebulebas (ix. mu-
tatis mutandis, saberZneTis yofili mefe da sxvebi saberZneTis winaaRmdeg 
(samarTliani dakmayofileba) # 25701/94, 2002 wlis 28 noemberi, § 78).

79. Sesabamisi anazRaurebis dasadgenad sasamarTlom unda gaiTva-
liswinos Semdegi ori elementi: erTi mxriv, misi uflebamosileba ratione 
temporis iwyeba mxolod 1994 wlis 20 ivnisidan, anu rumineTis mier kon-
venciis ratifikaciis dRidan da, meore mxriv, rac Seexeba am periods, sa-
samarTlos ar unda gamorCes mxedvelobidan is, rom Sidasaxelmwifoebri-
vi sasamarTlo praqtika gamoricxavs nivTis im Semosavlis anazRaurebas, 
romelic moicavs savindikacio sarCelis Setanis wina periods, anu, am 
konkretuli saqmis magaliTze, periods 1998 wlis 3 seqtembramde 

80. konvenciis 41-e muxlis samarTliani dakmayofilebis mizniT, sa-
samarTlo mosarCeleTa sasargeblod gadasaxads erTianad adgens 40 000 
evros odenobiT.

81. rac Seexeba moralur zians, sasamarTlo miiCnevs, rom samarTliani 
sasamarTlo saqmis ganxilvis uflebisa da sakuTrebis uflebis darRve-
vis dadastureba TavisTavad sakmarisi dakmayofilebaa. 

b. sasamarTlo xarjebi

82. mosarCeleebi moiTxoven 7  000 aSS-is dolars sasamarTlo xar-
jebisaTvis, Tumca ar azusteben, es xarjebi maT gaswies Sidasaxelmwi-
foebriv doneze Tu sasamarTloSi sarCelis wardgenisaTvis.

83. mTavroba acxadebs, rom mosarCeleebs aranairi damadasturebeli 
dokumenti maTi moTxovnis dasasabuTeblad ar warudgeniaT.

84. sasamarTlo Seaxsenebs, rom konvenciis 41-e muxlis Tanaxmad, ana-
zRaurebas eqvemdebareba mxolod is realurad gaweuli xarjebi, romle-
bic aucilebel saWiroebas Seesabameba da gonivruli odenobis fargleb-
Sia (ix. sxva saqmeTa Soris nikolova bulgareTis winaaRmdeg, # 31195/96, 
§ 79, 1999-II aues/ CEDH).

85. iqidan gamomdinare, rom mosarCeleebs ar warmoudgeniaT gaweuli 
xarjebis damadasturebeli aranairi dokumenti, sasamarTlos gadawyve-
tilebiT, maT aranairi xarji ar aunazRaurdebaT.

g. sauravi

86. sasamarTlo Sesaferisad Tvlis, rom sauravi unda dawesdes cen-
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traluri evropuli bankis sesxisaTvis gankuTvnili minimaluri procen-
tis saxiT, romelsac unda daematos samprocentiani cifri

zemoxsenebulidan gamomdinare, sasamarTlo  
erTxmad adgens, rom:

darRveulia konvenciis me-6 muxlis 1-li punqti. 1.	

darRveulia 1-li protokolis 1-li muxli. 2.	

3.	 a) mopasuxe saxelmwifom mosarCeleebs sasamarTlos gadawyvetilebis 
kanonier ZalaSi Sesvlis dRidan, konvenciis 44-e muxlis Sesabamisad, 
sami Tvis vadaSi, materialuri zaralis anazRaurebis mizniT, erTad 
unda gadauxados 40000 evro da aseve Tanxis is odenoba, rac SesaZloa, 
mosakreblis saxiT gaxdes saWiro.

		 b) aRniSnuli vadis gasvlidan Tanxis saboloo gadaxdamde am Tanxas 
daemateba evropis centraluri bankis mier sesxebisaTvis am periodis 
ganmavlobaSi dawesebuli odenoba, romelic ar aRemateba 3 %-s.

4.	 uflebis darRvevis faqtis aRiareba TavisTavad aris samarTliani 
dakmayofileba moraluri zianis anazRaurebis sanacvlod;

sasamarTlo uars ambobs damatebiTi gadasaxadis moTxovnis samarT-5.	
lian dakmayofilebaze;

Sedgenilia frangul enaze da, reglamentis 77-e muxlis §§ 2 da 3-is 
Sesabamisad, 2006 wlis 24 maiss gadaigzavna aRsasruleblad.

    vensan berJe					     jon hedigani
sasamarTlo mdivani				    Tavmjdomare



krasniki CexeTis respublikis 
winaaRmdeg

Krasniki v. Czech Republic





meore seqcia

saqme krasniki CexeTis respublikis winaaRmdeg

(ganacxadi # 51277/99)

gadawyvetileba

strasburgi

2006 wlis 28 Tebervali

saboloo gadawyvetileba

28/05/2006

gadawyvetileba saboloo gaxdeba konvenciis 44-e muxlis me-2 punqtiT 
gaTvaliswinebuli garemoebebis SemTxvevaSi. SesaZloa, is daeqvemdebaros 

redaqciuli xasiaTis gadasinjvas.
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saqmeze „krasniki CexeTis respublikis winaaRmdeg“,

(Krasniki v. Czech Republic)

adamianis uflebaTa evropis sasamarTlos palatam (meore seqcia), 
Semdeg mosamarTleTa SemadgenlobiT:

b-ni J.p. kosta _ Tavmjdomare,
b-ni a.b. baka,
b-ni k. jungveirti,
b-ni v. butkeviCi,
b-ni m. ugrexeliZe,
q-ni a. mularoni,
b-ni e. fura-sandstromi _ mosamarTleebi,
da q-ni s. ole _ seqciis registratori _

imsjela ganmartoebiT 2006 wlis 7 Tebervals da

amave dRes miiRo Semdegi gadawyvetileba:
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procedura

1. saqme momdinareobs `makedoniis, yofili iugoslaviis, respubli-
kis~ moqalaqe hasan krasnikis (SemdgomSi_`ganmcxadebeli~) mier adamianis 
uflebaTa evropul sasamarTloSi adamianis uflebaTa da ZiriTad Ta-
visuflebaTa dacvis evropuli konvenciis (SemdgomSi_`konvencia~) 34-e 
muxlis Tanaxmad, 1999 wlis 2 seqtembers CexeTis respublikis winaaRmdeg 
Setanili ganacxadidan (# 59696/00).

2. ganmcxadebels warmoadgenda b-ni d. strupeki, praRaSi moRvawe ad-
vokati. CexeTis mTavrobas (SemdgomSi_`mTavroba~) _ b-ni v.a. sCormi, ius-
ticiis saministrodan.

3. mosarCele acxadebda, rom igi gasamarTlda mxolod mowmeTa Tan-
mxvedr Cvenebebze dayrdnobiT da misi dacvis uflebebi maqsimalurad 
SeizRuda, rac, misi mtkicebiT, iyo konvenciis me-6 muxlis 1-li punqtisa 
da me-3 punqtis (d) qvepunqtis darRveva.

4. ganacxadi daewera sasamarTlos meore seqcias (sasamarTlos regla-
mentis 52-e muxlis 1-li punqtis Tanaxmad). seqciaSi palatis Semadgenlo-
ba, romelsac saqme unda ganexila (konvenciis 27-e muxlis 1-li punqti), 
dakompleqtda reglamentis 26-e muxlis 1-li punqtis Sesabamisad.

5. 2004 wlis 14 seqtembris gadawyvetilebiT, sasamarTlom ganacxadi 
dauSva arsebiT ganxilvaze.

6. 2004 wlis 1-l noembers sasamarTlom Secvala seqciebis Semadgen-
lobebi (reglamentis 25-e muxlis 1-li punqti). saqme gadaeca axlad Seqm-
nil meore seqcias (reglamentis 52-e muxlis 1-li punqti).

7. ganmcxadebelma da mTavrobam arsebiTi ganxilvisaTvis warmoadgines 
werilobiTi komentarebi (reglamentis 59-e muxlis 1-li punqti).

faqtebi

I.	 saqmis garemoebebi

8. ganmcxadebeli daibada 1971 wels da cxovrobda skopieSi (`makedo-
niis, yofili iugoslaviis, respublika~).

9. 1997 wlis 24 aprils ganmcxadebels brali waeyena 1997 wlis ian-
var-aprilSi narkotikuli da sxva momwamlavi nivTierebebis ukanono 
warmoebisa da Senaxvis gamo, rac ikrZaleboda im droisaTvis moqmedi 
sisxlis samarTlis kodeqsis 187-e muxlis 1-li punqtiT.

10. mTavrobis mtkicebiT, mowme fsevdonimiT _ `iana Carvatova~_ pir-
velad daikiTxa 1997 wlis 24 aprils, rodesac ganmcxadeblis kriminalur 
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saqmianobasTan dakavSirebiT gamoZiebis warmoebis procesSi mas daukav-
Sirda policia. mowmem ganacxada, inter alia, rom `mas surda Cvenebis micema, 
radgan icoda, Tu ra SeeZlo heroins da surda, enaxa narkodilerebisagan 
Tavisufali Teflisi~, `igi sakuTar sicocxles safrTxeSi agdebda da 
mzad iyo Cvenebis misacemad, im pirobiT, Tu anonimuri darCeboda misi 
vinaoba, radgan policiis mier ramdenime narkodileris dakavebis Semdeg 
iugoslavielebs daemuqrnen, rom Tu maTgan vinme kidev `daasmenda~ di-
lers, mas moZebnidnen da `gaanadgurebdnen~.

11. ganmcxadeblis mtkicebiT, mis sisxlis samarTlis saqmeSi Cakru-
li intervius Canaweri ar iyo gancxadeba, romelsac xels awerda 
mowme, es iyo egreT wodebuli oficialuri Canaweri (úřední záznam), 
Sedgenili da Semdgom xelmowerili TviT policiis oficris mier. 
ganmcxadebeli acxadebda, rom Canaweridan ar Canda, `iana Carvato-
va~ daikiTxa Tu ara da es Canaweri Sedgenil iqna misTvis braldebis 
wayenebamde Tu mas Semdeg. ganmcxadebeli amtkicebda, rom am tipis 
Canaweri ar SeiZleboda gamoyenebuli yofiliyo braldebisaTvis sa-
sargeblo mtkicebulebad.

12. winaswari gamoZiebis stadiaze ganmcxadebelma uaryo misi braleu-
loba. igi acxadebda, rom TviTon iyo heroinis momxmarebeli da masTan 
napovni narkotikuli saSualebebi mxolod misTvis iyo gankuTvnili. 1997 
wlis 11 ivliss `iana Carvatova~ da meore mowme fsevdonimiT _ `ian no-
votni~ _ daikiTxnen Teflisis raionul sagamoZiebo ofisSi (okresní úřad 
vyšetřování). intervius daeswro ganmcxadeblis advokati, TviTon ganmcxa-
debeli mas ar daswrebia. mowme `iana Carvatovam~ ganacxada:

` ... rac Seexeba hasan krasnikis, me ar vici misi sruli saxeli, mas davuka-
vSirdi gasuli wlis zamTarSi . . . masTan gamagzavna Cemma Seyvarebulma, 
romelic aseve narkotikebis momxmarebelia.

msurs, davazusto faqtebi hasan krasnikis pirovnebasTan dakavSirebiT. ro-
gorc ukve mogaxseneT, ar vici misi sruli saxeli. vici, ufro zustad, maxs-
ovs mxolod misi saxeli, Cemma Seyvarebulma gamagzavna trovanaSi, pikeSi da 
mTxova, mepova vinme hasani, raTa misTvis gamomerTmia 0,5 grami heroini...

rac Seexeba hasans, me misgan gasul welsac vyidulobdi narkotiks. mas Sem-
deg, vfiqrob, aRar minaxavs. rac Seexeba mis fizikur aRwerilobas, SemiZlia 
giTxraT, rom aris daaxloebiT 170 sm simaRlis, gamxdari, mokle qera TmiT... 
da maxsovs, rom ecva lurji feris jinsis Sarvali da muqi qurTuki.~

13. ganmcxadeblis advokatis mier dasmul SekiTxvaze man upasuxa, rom 
Cvenebas aZlevda rogorc anonimuri mowme, radgan narkotikebis vali 
hqonda gadasaxdeli. gamomZieblis mier dasmul SekiTxvaze, odesme da-
muqrebia an ucemia Tu ara im adamians, visi fulic emarTa, man ganacxada, 
rom iugoslavielma, visTvisac fuli hqonda misacemi, ramdenjerme scema 
da kidev arsebobda ramdenime sxva amgvari SemTxveva. 
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14. mas aCvenes suraTebis albomidan aTi fotosuraTi da sTxoves, kar-
gad Seeswavla isini. man ganacxada:

` ...me-5 suraTze aRbeWdili adamianis saxeli ar vici . . . me misgan vyi-
dulobdi narkotiks . . . pikeSi, trovanaSi, Sobis Semdgom dReebSi. . .; is 
Semdeg gadasaxlda pikeSi, rkinigzis sadgurTan axlos. bolos igi vnaxe 
zamTarSi.~ 

15. ganmcxadeblis advokatis SekiTxvis pasuxad  `iana Carvatovam~ 
ganacxada, rom `hasani~, romlisganac man 1996 wels Sobis dReebSi 
heroini SeiZina, fotoebze aRbeWdil pirebs Soris ar iyo. gamomZieblis 
mier dasmul SekiTxvaze, icnobda Tu ara igi vinme `iuras~ Tu `juros~ da 
iyo Tu ara igi fotoebze gamoxatuli, man upasuxa:

`saxeli `iura~ ar gamigia, magram, mgoni, Sevxvedrivar `juros~. vfiqrob, 
me mag pirovnebisagan heroins vyidulobdi; diax, darwmunebuli var, me 
misgan heroins vyidulobdi pikeSi, trovanaSi; es xdeboda zamTris pe-
riodSi, gasul wels Tu am wels, zustad aRar maxsovs. . . vfiqrob, pirvel 
suraTze eg unda iyos gamosaxuli.~

16. ganmcxadeblis Tanaxmad, `iana Carvatovas ~ dakiTxva Semdegi qro-
nologiiT mimdinareobda: mowmes hkiTxes hasan krasnikis Sesaxeb, amito-
mac man daiwyo saubari pirze, saxelad hasanze. man aRwera misi gareg-
noba, amis Semdeg mas aCvenes fotoebis albomi da SemTxveviT iqna nax-
senebi, rom is icnobda fotoebze gamosaxul yvela pirs, ganmcxadeblis 
CaTvliT. intervius oficialuri Canaweri amtkicebs, rom 1997 wlis 11 
ivliss Catarebuli dakiTxvisas `iana Carvatovas~ hkiTxes hasan krasnikis, 
iseve rogorc `iuras~ Tu `juros~, Sesaxeb da man pirvel fotosuraTze 
amoicno `juro~.

17. imave dRes dakiTxulma mowme `ian novotnim~ ganacxada:

`Zalian bevr iugoslaviels vicnob da SemiZlia, darwmunebiT giTxraT, 
rom vicnob am pirovnebas. vicnob mas fsevdonimiT _ `juro~.

vici, rom is aq iyo daaxloebiT oTxi wlis win, Semdeg gauCinarda da kvlav 
gamoCnda am wlis dasawyisSi. is heroins yidda sami Tvis ganmavlobaSi pikeSi, 
trovanaSi, azartuli TamaSebis klubSi, . . . mcire droiT is gadasaxlda 
pikeSi, rkinigzis axlos. me misgan SemeZlo SemeZina 10 g heroini. . . bolos 
`juro~ vnaxe sami Tvis win, aprilis bolos Tu maisis dasawyisSi . . . rac Se-
exeba mis garegnobas, SemiZlia vTqva, rom is iyo daaxloebiT 25 wlis, 170 sm 
simaRlis gamxdari axalgazrda, mokle qera feris TmiT. . . .~

18. fotosuraTebis albomis Cvenebis Semdeg `ian novotnim~ ganacxada:

namdvilad vcnob mexuTe suraTze gamosaxul adamians, es aris juro, 
romlisganac pikes azartuli TamaSebis klubSi, TeflisSi, masarikovas 
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quCaze, heroins vyidulobdi, am wlis dasawyisidan, aprilsa Tu maisis 
dasawyisSi, ki mas vxvdebodi rkinigzis axlos.~

19. ganmcxadeblis advokatma mowmisagan scada, gaego, mas risi eSinoda 
da ratom surda anonimurad darCena. mowmem ganacxada, rom iugosla-
vielebi temperamentiani xalxi iyo, isini mas ramdenimejer daemuqrnen, 
rodesac sxvisgan moindoma narkotikis SeZena, Sesabamisad, mas eSinoda, 
Tavisi ojaxis safrTxeSi Cayenebis. advokatis Semdgom SekiTxvaze, mexuTe 
fotosuraTze gamosaxuli pirovneba Tu damuqrebia mas odesme, mowmem 
uaryofiTi pasuxi gasca. advokatis bolo SekiTxvaze, `ian novotnim~ ga-
nacxada, rom mexuTe fotoze gamosaxuli pirisagan man heroini SeiZina 
zustad axali wlis Semdeg, bolos ki masTan iyo aprilis Sua ricxvebSi.

20. policiaSi arsebuli saqmis masalebi gadaegzavna Teflisis raionul 
prokuraturas (okresní státní zastupitelství), romelmac 1997 wlis 12 seqtembers 
Teflisis raionul sasamarTlos (okresní soud) ganmcxadeblis winaaRmdeg 
sabraldebo oqmiT mimarTa. prokurorma ganmcxadebels brali dasdo Te-
flisSi 1997 wlis ianvridan 23 aprilamde periodSi heroinis gavrcelebaSi, 
sul mcire, oci `baSis~, romlidanac TiToeuli 0,5 g heroins Seicavda, `ian 
novotnisTvis~ miyidvaSi da imave odenobis heroinis `iana CarvatovasaTvis~ 
miyidvaSi. prokurorma sasamarTlos SuamdgomlobiT mimarTa, rom ori ano-
nimuri mowme, iseve rogorc mowmeebi k. da s., sasamarTlo procesze mowmed 
dakiTxuliyvnen, procesze aseve waekiTxaT policiaSi gakeTebuli Canawere-
bi fotoebze pirebis amocnobasTan dakavSirebiT.

21. 1997 wlis 18 noembers raionul sasamarTloSi daiwyo ganmcxade-
blis sasamarTlo procesi. ganmcxadebelma brali ar aRiara.

22. sasamarTlo ganxilvis oqmidan irkveva, rom sisxlis samarTlis 
saproceso kodeqsis 209-e muxlis 1-li punqtis Tanaxmad, sxdomis Ta-
vmjdomarem anonimuri mowme `ian novotni~ sasamarTlo darbazis gareT 
dakiTxa, ganmcxadeblisa da misi damcvelisagan moSorebiT, romelTac 
ufleba hqondaT, mowmisaTvis kiTxvebi daesvaT sasamarTlos Tavmjdo-
maris daxmarebiT. mowmem ganacxada, rom ganmcxadebeli iyo swored is 
adamiani, visganac igi heroins yidulobda, man ganmcxadeblisagan narko-
tiki SeiZina aseve 1997 wlis dasawyisSic. CvenebaSi mowmem aseve aRniSna, 
rom is ukve ganikurna da narkotikul saSualebebs aRar moixmarda. gan-
mcxadeblis advokatis mier dasmul ramdenime SekiTxvaze mowmem upasuxa, 
rom braldebulisagan narkotiki SeiZina raRac periodis win. Semdeg igi 
gauCinarda da heroinis gayidva isev daiwyo 1997 wlidan. man aseve dasZi-
na, rom ganmcxadeblisagan narkotiks yidulobda 1997 wels erTi Tvis 
ganmavlobaSi da Semdeg is xedavda, Tu rogor yidda igi heroins 1997 
wels sami Tvis ganmavlobaSi. man ganmcxadebeli aRwera rogorc 175-180 
sm simaRlis adamiani, gamxdari, swori, muqi feris TmiT. man isic aRniSna, 
rom axlandelisagan gansxvavebiT, adre is Zalian cudad imaxsovrebda 
Tmis fers. anonimuri mowmis Cvenebaze ganmcxadebelma ganacxada, rom 
misi monaTxrobi mtknari sicrue iyo.

23. amis Semdgom sasamarTlom xmamaRla amoikiTxa mowmeebis _ k. da s.-s 
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werilobiTi Cvenebebi, eqspertis daskvna da sxva werilobiTi mtkicebu-
lebebi. procesi gadaido 1997 wlis 25 noembramde, mowme `iana Carvato-
vas~ dakiTxvis mizniT.

24. Semdegi procesi gaimarTa 1997 wlis 9 dekembers. oqmSi Caiwera, ga-
momZieblebma telefoniT acnobes sasamarTlos, rom sxdomis dros `iana 
Carvatova~ sakuTar saxlSi ver ipoves. procesi gadaido 1998 wlis 14 
ianvramde. policias daevala, gamoerkvia, mowme sakuTar misamarTze cxo-
vrobda Tu ara.

25. 1998 wlis 14 ianvris sxdomis oqmis mixedviT, raionulma sasamarT-
lom 1997 wlis 9 da 17 dekembris policiis oqmebi waikiTxa, sadac saubaria 
`iana Carvatovas~ ucnobi adgilsamyofelis Sesaxeb. sisxlis samarTlis 
saproceso kodeqsis 211-e muxlis me-2(a) punqtis Sesabamisad, winaswari 
gamoZiebis etapze `iana Carvatovas~ mier policiis ganyofilebaSi mice-
muli Cveneba iqna wakiTxuli. mowmis Cvenebaze ganmcxadebelma aRniSna, 
rom am periodisaTvis is CexeTis respublikaSi saerTod ar imyofeboda.

26. amave dRes gamotanili ganaCeniT sasamarTlom braldebuli damna-
Saved cno narkotikuli da sxva momwamlavi nivTierebebis ukanono war-
moebasa da flobaSi, mas miesaja ori wliT Tavisuflebis aRkveTa, iseve, 
rogorc ganusazRvreli vadiT CexeTis respublikidan gaZeveba. sasamarT-
lom daadgina, rom 1996 wlis ianvridan 1997 wlis 23 aprilamde periodSi 
ganmcxadebeli heroins `patara Sekvrebad~ yidda. man, sul mcire, oci 
`Sekvra~ mihyida `ian novotnis~ da am periodis ganmavlobaSi heroini ase-
ve ramdenjerme mihyida `iana Carvatovasac~. 

27. ganmcxadebelma kvlav aRniSna, rom am periodisaTvis igi CexeTis 
respublikaSi ar imyofeboda da mis mflobelobaSi napovni narkotikuli 
saSualebebi mxolod misTvis iyo gankuTvnili.

28. raionulma sasamarTlom Tavisi verdiqti srulad daafuZna ori 
anonimuri mowmis Cvenebebs. man daadgina, rom mowmeTa vinaobis maTi 
usafrTxoebis mizniT gasaidumloeba Cvenebis micemis win gamarTlebuli 
iyo sisxlis samarTlis saproceso kodeqsis 55-e muxlis me-2 punqtis 
Sesabamisad, danaSaulis simZimisa da mowmeTa SiSis gaTvaliswinebiT, sa-
samarTlo darbazSi sajarod miecaT Cveneba. 

29. raionulma sasamarTlom aRniSna, rom, rogorc anonimurma mowme 
`ian novotnim~ ganacxada, minimum oci ̀ baSi~ heroini SeiZina braldebuli-
sagan, man igi aseve amoicno fotosuraTzec, winaswari gamoZiebis, aseve 
arsebiTi ganxilvis etapze, rogorc adamiani, romelic heroins asaRebda 
ara mxolod masze, aramed sxva adamianebzec. 

30. rac Seexeba `iana Carvatovas~, sasamarTlom moixmo policiis oq-
mebi, sadac miTiTebul iqna, rom mowme registraciis adgilas ver ipoves 
da misi Zebna warumatebeli aRmoCnda. sasamarTlom aRniSna, rom `Car-
vatova~ daikiTxa winaswari gamoZiebis etapze braldebulis advokatis 
TandaswrebiT, sadac man aRniSna, rom heroins yidulobda ganmcxadebli-
sagan, romelic fotoze amoicno.

31. sasamarTlom aseve Seiswavla braldebulis pasporti, saidanac 
irkveoda, rom ganmcxadebeli CexeTis respublikaSi bulgareTidan gada-
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vida 1997 wlis 17 marts. eqspertis fsiqiatriuli eqspertizis daskvnis 
Tanaxmad, ganmcxadebeli, inter alia, narkomaniiT iyo daavadebuli, mas unda 
scodnoda sazogadoebis mimarT mis mier Cadenili kriminaluri qmedebe-
biT miyenebuli saSiSroebis Sesaxeb da unda gaekontrolebina sakuTari 
Tavi. eqspertis daskvna qmedebis arsTan dakavSirebiT amtkicebda, rom 
amis mizezi iyo heroini.

32. sasamarTlom yvela Sesabamisi mtkicebulebis Seswavlis Semdeg da-
adgina, rom anonimuri mowmeebis Cvenebebi simarTles Seesabameboda da 
ganmcxadeblis braleulobas amtkicebda. man aseve aRniSna, rom mowme 
`ian novotnim~ braldebuli amoicno rogorc winaswari gamoZiebis, aseve 
arsebiTi ganxilvis etapebze. sasamarTlos azriT, ganmcxadeblis mier 
moxmobili mtkicebuleba – misi pasportis asli da TviTmfrinavis bi-
leTi imis dasamtkiceblad, rom mis braldebaSi miTiTebuli periodis 
umetesi dReebis ganmavlobaSi igi CexeTis respublikaSi ar imyofeboda, 
sakmarisi ar iyo mis winaaRmdeg arsebuli mtkicebulebebis gasabaTile-
blad. rogorc Cans, sasamarTlom ar gaiTvaliswina mowmeebis _ k.-sa da 
s.-s Cvenebebi.

33. 1998 wlis 2 Tebervals ganmcxadebelma gaasaCivra pirveli ins-
tanciis sasamarTlos gadawyvetileba, romelSic aRniSnavda, rom mas ara-
nairi danaSauli ar Caudenia, radgan mis mflobelobaSi napovni heroini 
mxolod TviTon unda moexmara. is aseve asaCivrebda im faqts, rom raio-
nuli sasamarTlo gadawyvetilebis gamotanisas daeyrdno anonimuri mow-
meebis Cvenebebs, romlebic mis sawinaaRmdegod iqna gamoyenebuli. msja-
vrdebulis mtkicebiT, verc sagamoZiebo organoebma da verc raionulma 
sasamarTlom ver SeZles, gaeTvaliswinebinaT anonimuri mowmeebis Cvene-
bebSi gamokveTili arsebiTi xasiaTis winaaRmdegobebi. 

34. 1998 wlis 9 marts saapelacio sasamarTlom (krajský soud) gan-
mcxadeblis sarCeli ar daakmayofila da aRniSna, rom saapelacio sar-
Celi dausabuTebeli iyo. sasamarTlom ganacxada, rom orive anoni-
muri mowme daikiTxa winaswari gamoZiebis etapze, `iana Carvatovas~ 
gancxadeba ki procesze wakiTxul iqna im mizeziT, rom igi registri-
rebul sacxovrebel adgilas ver ipoves. rac SeexebodaT mowmeebs _ 
k.-sa da s.-s, maT uari ganacxades, sasamarTlo procesze yofiliyvnen 
dakiTxulni.

35. sasamarTlom daadgina, rom sisxlissamarTlebrivi qmedebis bu-
nebidan gamomdinare, mowmeebi narkomaniiT daavadebulTa da heroinis 
momxmarebelTa jgufs miekuTvnebodnen, romlebic `gansakuTrebulad 
mowyvladi jgufia~. misi daskvniT, ori anonimuri mowmis mimarT, maTi 
wuxilis gaTvaliswinebiT, sagamoZiebo organoebma gamoiyenes absolu-
turad kanonieri procedurebi, gaTvaliswinebuli sisxlis samarTlis 
saproceso kanonmdeblobis 55-e muxlis me-2 punqtiT, maTi fsevdonimiT 
dakiTxvis CaTvliT.

36. rac Seexeba mowmeTa gancxadebebSi arsebul winaaRmdegobebs, saape-
lacio sasamarTlom aRniSna, rom mowme `iana Carvatovam~ ganmcxadebeli 
fotosuraTze amoicno, rogorc adamiani, romlisganac igi heroins yi-
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dulobda, magram ar icoda misi saxeli. man aRwera narkotikebis gam-
saRebeli, romelsac icnobda saxeliT _ `hasani~, romlis aRwerilobac 
gansxvavdeboda ganmcxadeblis garegnuli aRwerilobisagan. sasamarTlom 
aRniSna, rom mowme `ian novotnis~ Cveneba winaaRmdegobrivi ar iyo, man 
ramdenjerme aRwera, Tu visgan, sad da rodis SeiZina heroini. is ganmcxa-
debels xvdeboda xolme kvamliT daburul, cudad ganaTebul azartuli 
TamaSebis Sesasvlel darbazSi da koncentrirebuli iyo narkotikis mi-
Rebaze da ara imaze, rom gamsaReblis garegnobis detalebi daemaxsovre-
bina. sasamarTlos aRniSvniT, is faqti, rom mowmem sworad ver aRwera 
braldebulis Tmis feri, ̀ saqmisTvis arsebiTi faqti ar iyo ~. saapelacio 
sasamarTlo srulad daeTanxma raionuli sasamarTlos mier dadgenil 
faqtebsa da Sefasebebs.

37. 1998 wlis 6 maiss ganmcxadebelma sakonstitucio sasamarTlos (ús-
tavní stížnost) mimarTa sarCeliT, romelSic aRniSna, rom mas daerRva kon-
venciis me-6 muxlis me-3(d) punqtiT garantirebuli ufleba. igi acxadeb-
da, rom aranairi samarTlebrivi safuZveli ar arsebobda anonimuri mow-
meebis CvenebaTa gamosayeneblad da xelisuflebis organoebma braldebis 
mxares arsebiTi upiratesoba mianiWes, mxareTa Tanasworobis principis 
darRveviT. ganmcxadebeli Cioda, rom mis mimarT gamotanili verdiqti 
eyrdnoboda mxolod anonimur mowmeTa Cvenebebs.

38. 1999 wlis 3 marts sakonstitucio sasamarTlom (Ústavní soud) gan-
mcxadeblis sarCeli usafuZvlobis gamo ar daakmayofila. man ganacxada, 
rom anonimur mowmeTa Cvenebebi saqmis mtkicebulebad mxolod im SemTx-
vevaSi unda CaTvliliyo Tu daculi iqneboda qvemdebareobis principi, 
anu Tu mowmeTa usafrTxoebis dasacavad sxva saSualeba ar arsebobda 
da maqsimumamde unda Semcirebuliyo dacvis mxaris uflebaTa SezRudva. 
sasamarTlom aRiara, rom konfliqti arsebobda, erTi mxriv, sakuTari 
Tavis dacvis konstituciur uflebasa da, meore mxriv, mowmeTa janmrTe-
lobisa da sicocxlis dacvis saWiroebas Soris. sasamarTlom daadgina, 
rom am konfliqtis daregulireba SesaZlebeli iyo mxolod proporciu-
lobis principze dayrdnobiT. 

39. sakonstitucio sasamarTlom ar miiRo ganmcxadeblis argumenti 
imis Sesaxeb, rom anonimuri mowmis procedura mis sasargeblod ar iqna 
gamoyenebuli. man daadgina, rom, radganac anonimur mowmeTa Cvenebebis 
gamoyenebiT SeiZleboda SezRuduliyo dacvis uflebebi, aucilebeli iyo, 
saqmis garemoebebis gaTvaliswinebiT, SezRudvis seriozulobisa da far-
glebis ganxilva. sakonstitucio sasamarTlom daadgina, rom policiis 
oficialuri oqmebis Tanaxmad, ori anonimuri mowmis dakiTxva moxda gan-
mcxadeblis advokatis TandaswrebiT, romelsac ufleba hqonda, maTTvis 
SekiTxvebi daesva. sasamarTlom daaskvna, rom, rogorc winaswari gamo-
Ziebis, aseve arsebiTi ganxilvis etapze ganmcxadeblis fotoze amocnoba 
ueWels xdida procesis kanonierebasa da samarTlianobas. sasamarTlom 
aRniSna, rom araTanabari pirobebi, romelSic dacvis mxares uwevda mu-
Saoba, arakonstituciurobis sakiTxs ar warmoSobda, radgan saqmisTvis 
mniSvnelovani iyo mowmeTa Cvenebebis Sinaarsi da ara maTi vinaoba, im fa-
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qtis miuxedavad, rom sasamarTloebma sakmarisad ar daasabuTes sisxlis 
samarTlis saproceso kodeqsis 55-e da 209-e muxlebis gamoyenebis auci-
lebloba.

40. 2005 wlis 18 aprils iusticiis ministrma sarCeliT mimarTa sa-
samarTlos ganmcxadeblis sasargeblod. misi gancxadebiT, dairRva kano-
ni (stížnost pro porušení zákona). ministris sarCeli daefuZna Semdeg argu-
mentebs:

` -	[sasamarTloebma] sakmarisad ver uzrunvelyves samarTliani sasamarT-
los Catareba, radgan [ganmcxadeblis] advokats ar mieca saSualeba, da-
kiTxvis procesSi enaxa orive anonimuri mowme maTi vinaobis Seswavlis 
mizniT;

-	 prokuraturis TanamSromlebs ar umsjeliaT sakiTxze, iyo Tu ara au-
cilebeli mowmeTa vinaobebis gasaidumloeba;

-	 sanam miRebuli iqneboda mowmeTa vinaobebis gasaidumloebis gadawyve-
tileba, dacvis mxares arcerTxel ar miscemia saSualeba, gaeprotes-
tebina mowmeTa sandooba, an moeTxova dasabuTeba maT mimarT mosalo-
dneli saSiSroebisa, rasac daefuZna maTi vinaobis gasaidumloebis ga-
dawyvetileba;

-	 sasamarTloebs ar daukonkretebiaT, . . . rom maTTvis cnobili iyo 
orive mowmis namdvili vinaoba da ar daudgeniaT, rom braldebuli 
marTlac seriozul safrTxes uqmnida orive anonimuri mowmis sico-
cxlesa da Tavisuflebas;

-	 [ganmcxadeblis] advokats ar SeeZlo daedgina anonimuri mowmeebis san-
dooba da maTi Cvenebebis WeSmariteba, es arc sasamarTloebs gaukeTe-
biaT;

-	 fotoebze braldebulis amocnobisas arsebulma Seusabamo pirobebma 
mowmeebs sandooba daakargvina, da

-	 braldebulis winaaRmdeg gamotanili verdiqti srulad daefuZna ano-
nimuri mowmeebis mier gakeTebul gancxadebebs.~

41. 2005 wlis 31 maisis gadawyvetilebiT, uzenaesma sasamarTlom 
(Nejvyšší soud) saCivari ar daakmayofila, an srulad gaiziara da daeyrd-
no sakonstitucio sasamarTlos gadawyvetilebas. damatebiT man aRniSna, 
rom sisxlis samarTlis saproceso kodeqsis 55-e muxlis me-2 punqti ar 
uzrunvelyofs damcvelis uflebas, naxos anonimuri mowmeebi da Seityos 
maTi vinaoba. ministris mier am sakiTxTan mimarTebiT dasmuli ori argu-
menti, Sesabamisad, CaiTvala contra legem.
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II.	 Sesabamisi Sidasaxelmwifoebrivi kanonmdebloba

1.	 sisxlis samarTlis kodeqsi (ZalaSi myofi saqmis ganxilvis  
periodisaTvis)

42. 187-e muxlis 1-li punqtis Tanaxmad, narkotikuli da sxva 
momwamvlavi nivTierebebis warmoeba, importi, eqsporti, transportireba 
an Senaxva, an mesame pirisagan miReba, Sesabamisi nebarTvis gareSe, isjeba 
Tavisuflebis aRkveTiT sam wlamde vadiT an jarimiT.

2.	 sisxlis samarTlis saproceso kodeqsi (saqmis ganxilvis periodis-
aTvis moqmedi varianti)

43. sisxlis samarTlis saproceso kodeqsis 55-e muxlis me-2 punqtis 
Tanaxmad, rodesac garemoebebi mianiSnebs, rom Cvenebis micemis SemTxve-
vaSi mowme an mowmis axlobeli adamiani dgas fizikuri Zaladobis an mis 
ZiriTad uflebebSi Carevis aSkara seriozuli safrTxis winaSe, da ro-
desac SeuZlebelia sxva saSualebis gamoyenebiT mowmis efeqturi dacvis 
uzrunvelyofa, Sesabamis organoebs evalebaT, miiRon Sesabamisi zomebi 
mowmis garegnuli identifikaciis Tavidan asacileblad. mowmis saxeli 
da gvari iseve, rogorc sxva misi monacemebi, arc gancxadebas da arc 
sisxlis samarTlis saqmes ar unda daerTos da cnobili iyos mxolod Se-
sabamisi organoebisaTvis. mowme unda iqnes informirebuli Tavisi ufle-
bis Sesaxeb, moxdes misi pirovnebis gasaidumloeba da gancxadebas xeli 
moaweros fiqtiuri saxeliT, riTic moxdeba Semdgom misi identifikacia. 
Tu aRar iarsebebs mizezi, ris gamoc moxda mowmis saxelisa da misi mona-
cemebis gasaidumloeba, es informacia unda daerTos sisxlis samarTlis 
saqmes da mowmis vinaoba unda gamJRavndes.

44. 209-e muxlis 1-li punqtis Tanaxmad, pasuxismgebelma pirma unda 
uzrunvelyos, rom mowme, romelic jer ar dakiTxula, ar daeswros bral-
debulis an sxva mowmeebis dakiTxvebs. Tu arsebobs eWvi, rom braldebu-
lis TandaswrebiT mowme srul simarTles ar ityvis, an Tu mowme an misi 
naTesavi sxeulis dazianebis, an fizikuri ganadgurebisa Tu sxva serio-
zuli safrTxis winaSe dganan, pasuxismgebeli piri valdebulia, miiRos 
Sesabamisi zomebi, raTa uzrunvelyos mowmeTa usafrTxoeba an dafaros 
mowmeTa vinaoba, an ubrZanos braldebuls, datovos sasamarTlo darba-
zi, sanam ar dasruldeba mowmis dakiTxva. Tumca sasamarTlo darbazSi 
dabrunebisTanave braldebuls unda gadascen mowmis Cvenebis Sinaarsi 
da miscen saSualeba, komentari gaakeTos am Cvenebis irgvliv, aseve, mow-
mesTan Sexvedris gareSe, mas SuZlia, sxdomis Tavmjdomaris daxmarebiT 
kiTxvebi dausvas mowmes. mowmis vinaobis dafarvis aucileblobis SemTx-
vevaSi, sxdomis Tavmjdomare valdebulia, miiRos yvela zoma mowmis na-
mdvili vinaobis gamJRavnebis Tavidan asacileblad. 

45. 209-e muxlis me-2 punqtis Tanaxmad, sasamarTlo darbazSi gasai-
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dumloebuli mowmis dakiTxvis SemTxvevaSi, sasamarTlo valdebulia, 
sakuTari Suamdgomlobebis gamoyenebiT mimarTos nebismier saWiro sa-
Sualebas mowmis sandoobis gadasamowmeblad.

46. 101-e muxlis 1-li punqti, inter alia, gulisxmobs, rom dakiTxvamde 
mowmis vinaoba da misi braldebulTan urTierToba, Tu aseTi saerTod 
arsebobs, gamokvleul iqnes. mowmes unda ecnobos, rom mas ufleba aqvs, 
uari ganacxados Cvenebis micemaze da, saWiroebis SemTxvevaSi, mimarTos 
55-2 muxlis me-2 punqtiT gaTvaliswinebul proceduras. mowme gafrTxi-
lebul unda iqnes, Tqvas simarTle da araferi simarTlis garda. ama-
ve dros, mas unda ecnobos Cvenebis mniSvnelobis Sesaxeb da ganemartos 
sisxlissamarTlebrivi Sedegebi cru Cvenebis micemis SemTxvevaSi. meore 
punqti, inter alia, gulisxmobs, rom dakiTxvis dasawyisSi mowmes unda hki-
Txon mis gansaxilvel saqmesTan da romelime mxaresTan kavSiris Sesaxeb 
da, saWiroebis SemTxvevaSi, sxva garemoebebis Sesaxeb, rac mniSvnelovani 
iqneba misi Cvenebis sandoobaSi dasarwmuneblad.

III.	sakonstitucio sasamarTlos Sesabamisi gadawyvetilebebi

3. 1994 wlis 12 oqtombris gadawyvetileba # Pl. ÚS 4/94

47. sakonstitucio sasamarTlos plenumma arakonstituciurad cno im 
droisaTvis ZalaSi myofi sisxlis samarTlis saproceso kodeqsis 55-e 
muxlis me-2 punqti da 209-e muxli. man daadgina, rom anonimuri mowmee-
bis gamoyenebis konstituciurobisa da misi qvemdebareobis principTan 
Sesabamisobis dadgena Semdegi kriteriumebiT unda momxdariyo: pirveli, 
mowmis vinaobis gasaidumloeba unda moxdes mxolod im SemTxvevaSi, Tu 
sxva gziT ver moxerxdeba misi usafrTxoebis dacva; meore, dacvis mxaris 
uflebebis SezRudva, romelic gamowveul iqna anonimuri mowmeebisagan 
Cvenebebis mosmeniT, unda Semcirdes minimumamde. 

4. 2001 wlis gadawyvetileba # ÚS 37/01

48. winamdebare saqmeSi sasamarTlom daadgina, rom sisxlis samarTa-
lwarmoeba arapatiosnad iyo warmarTuli, radganac ganmcxadeblis amoc-
noba ganxorcielda fotoalbomebis meSveobiT da mowmeebs ar aRuweriaT 
ganmcxadebeli amocnobis proceduris win. rac Seexeba anonimuri mowmee-
bis gamoyenebas, sakonstitucio sasamarTlom daadgina, rom saqmis gan-
mxilvelma sasamarTlom ar gadaamowma mowmeTa sandooba, rogorc amas 
moiTxovs sisxlis samarTlis saproceso kanonmdeblobis 209-e muxlis 
me-2 punqti. saqmis ganmxilvelma sasamarTlom mxolod ganacxada, rom 
mowmeebs ar gaaCndaT ̀ raime gansakuTrebuli qvenagrZnoba~ ganmcxadeblis 
mimarT da, Sesabamisad, ar arsebobda aranairi mizezi, ganexorcielebinaT 
SurisZieba ganmcxadeblis mimarT da tyuilad daedoT misTvis brali. 
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aseTi gancxadeba ar SeiZleba TavisTavad niSnavdes, rom saqmis ganmxil-
veli sasamarTlos qmedebebi Seesabameboda sisxlis samarTlis saproceso 
kodeqsis 209-e muxlis me-2 punqts. erovnul sasamarTlos unda ganexila 
da gadaemowmebina urTierToba mowmeebsa da ganmcxadebels Soris, Seemow-
mebina ganmcxadeblis pretenziebi da CvenebaTa sandooba iseve, rogorc 
yvela aucilebeli mtkicebuleba, magaliTad: mowmeTa nasamarTleoba, 
mowmeebis reputaciasTan dakavSirebiT adgilobrivi policiisa da admi-
nistraciuli organoebis wardgineba, mowmeTa Sesaxeb eqsperti fsiqolo-
gebis moxsenebebi, sisxlis samarTlis saproceso kanonmdeblobis 118-e 
muxlis Sesabamisad. sakonstitucio sasamarTlom gaauqma rogorc saqmis 
ganmxilveli, aseve saapelacio sasamarTloebis gadawyvetilebebi.

IV.	evropis sabWos dokumentebi

1.	 rekomendacia # R(97)13-is danarTi, romelic exeba mowmeTa damow-
mebas da dacvis uflebebs

49. evropis sabWos ministrTa komitetis rekomendacia # R(97)13-is 
danarTi, romelic exeba mowmeTa daSinebas da dacvis uflebebs, moicavs 
Sedeg debulebebs:

`..11. anonimuroba mxolod maSin unda iqnes daculi, rodesac marTlmsaju-
lebis kompetenturi organo mxareTa mosmenis Semdgom daadgens, rom:

- Sesabamisi piris sicocxles an Tavisuflebas seriozuli safrTxe emu-
qreba, an, SeniRbuli agentis SemTxvevaSi, misi potenciuri saqmianoba mo-
mavalSi SeiZleba seriozuli safrTxis winaSe dadges; da

- wardgenili mtkicebuleba mniSvnelovania, xolo mtkicebulebis warmd-
geni piri ndobas imsaxurebs.

12. iq, sadac amis SesaZlebloba arsebobs, Cvenebebis mimcemi mowmeebis 
dacvasTan mimarTebiT unda ganxorcieldes damatebiTi RonisZiebebi, maT 
Soris: dacvis mxaris mier mowmis gamomJRavnebis SeuZleblobis mizniT 
ekranis gamoyeneba, mowmis saxis SeniRbva, an xmis damaxinjeba.

13. maSin, rodesac anonimurobasTan dakavSirebiT nebarTva gacemulia,  
msjavrdeba ar unda iyos dafuZnebuli mxolod an umeteswilad aseTi pi-
ris mier micemul informaciaze.

14. sadac es SesaZleblia, unda Seiqmnas mowmeTa dacvis specialuri pro-
gramebi da xelmisawvdomi gaxdes im mowmeebisaTvis, romlebsac esaWi-
roebaT dacva. am programebis mTavari mizani unda iyos mowmeTa sico-
cxlisa da piradi usafrTxoebis, iseve rogorc maTi naTesavebisa da sxva 
pirTa dacva.

15. mowmeTa dacvis programebi unda uzrunvelyofdes dacvis sxvadasxva 
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meTods, xsenebuli SeiZleba moicavdes: Cvenebis mimcemi mowmeebis an maTi 
naTesavebis, an axloblebisaTvis piradi monacemebis Secvlas, sacxovre-
beli adgilis Secvlas, axali samuSao adgilebis SovnaSi daxmarebis aR-
moCenas, piradi mcvelebis daniSvnas da sxva saxis dacviTi RonisZiebebis 
ganxorcielebas.

16. gamomdinare im mniSvnelovani rolidan, romelsac asruleben marTlmsaju-
lebasTan moTanamSromle pirebi organizebul danaSaulTan brZolis saqmeSi, 
maT adekvaturi mniSvneloba unda gaewioT, amave dros, SesaZlebloba unda 
hqondeT, isargeblon mowmeTa dacvis programebiT uzrunvelyofili Ro-
nisZiebebiT. iq, sadac es aucilebelia, aseTi programebi SeiZleba moicavdes 
konkretul RonisZiebebs, rogoric aris specialuri penitenciaruli reJi-
mebi marTlmsajulebasTan moTanamSromle pirebisaTvis, romlebic ixdian 
sasjels.~ 

2.	 rekomendacia # R (2000) 2 erovnul doneze calkeul saqmeTa gada
sinjva-ganaxlebasTan dakavSirebiT adamianis uflebaTa evropuli 
sasamarTlos mier ganCinebis gamotanis Semdgom

50. rekomendacia # R(2000) 2 erovnul doneze calkeul saqmeTa ga-
dasinjva-ganaxlebasTan dakavSirebiT adamianis uflebaTa evropuli sa-
samarTlos mier ganCinebis gamotanis Semdgom, romelic miiRo evropis 
sabWos ministrTa komitetma 2000 wlis 19 Tebervals, Semdegnairad iki-
Txeba:

`..adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis evropuli kon-
venciis gaTvaliswinebiT (SemdgomSi _ `konvencia~):

Tuki mxedvelobaSi miviRebT, rom, evropuli konvenciis 46-e muxlis Ta-
naxmad, xelSemkvreli saxelmwifoebi aRiareben valdebulebas, daemorCi-
lon evropuli sasamarTlos mier gamotanil saboloo gadawyvetilebas im 
saqmeze, romlis monawile mxareebic isini arian da rom ministrTa komite-
ti axorcielebs gamotanili ganCinebis aRsrulebas,

Tu gaviTvaliswinebT, rom konkretul garemoebebSi zemoxsenebuli val-
debuleba SeiZleba gulisxmobdes sasamarTlos mier konvenciis 41-e 
muxlis Sesabamisad miniWebuli samarTliani dakmayofilebis da/an zoga-
di RonisZiebebis garda sxva konkretuli RonisZiebebis ganxorcielebas, 
romlebic uzrunvelyofen, rom dazaralebuli mxare maqsimalurad iqnes 
Cayenebuli imave situaciaSi, romelSic igi iyo konvenciis darRvevamde 
(restitutio in integrum),

Tu mxedvelobaSi miviRebT, rom swored mopasuxe saxelmwifos xelisu-
flebis organoebma unda gadawyviton, romeli RonisZiebebia yvelaze Se-
saferisi restitutio in integrum-is misaRwevad, erovnuli samarTlebrivi sis-
temiT SesaZlo saSualebebis gaTvaliswinebiT, 

amave dros, Tu gaviTvaliswinebT, rom ministrTa komitetis praqtika sasamarT-
los ganCinebebis Sesrulebaze zedamxedvelobisas warmoaCens, rom, gamonaklis 
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SemTxvevebSi, saqmis xelaxla ganxilva an samarTalwarmoebis ganaxleba yvelaze 
efeqturi da erTaderTi saSualeba iqneba restitutio in integrum-is misaRwevad,

I.	 yovelive xsenebulidan gamomdinare, iwvevs xelSemkvrel mxareebs, 
uzrunvelyon, erovnul doneze Seqmnan adekvaturi saSualebebi, raTa ma-
qsimalurad ganxorcieldes restitutio in integrum; 

II.	 mouwodebs xelSemkvrel saxelmwifoebs, gadasinjon TavianTi kanonm-
debloba imgvarad, rom uzrunvelyon saqmis xelaxla ganxilvis SesaZle-
bloba, maT Soris samarTalwarmoebis ganaxleba im SemTxvevebSi, roca 
evropuli sasamarTlo daadgens konvenciis darRvevas, gansakuTrebiT ki 
maSin, rodesac:

i.	 dazaralebuli mxare kvlav ganicdis seriozul negatiur Sedegebs 
erovnul doneze gamotanili gadawyvetilebis gamo da xsenebuli ne-
gatiuri Sedegebis gamosworeba ar SeiZleba mxolod samarTliani 
dakmayofilebiT, aRniSnuli Sedegis miRweva ki SesaZlebelia mxo-
lod xelaxla ganxilviT an saqmis mosmenis ganaxlebiT, da

ii.	sasamarTlos gadawyvetilebas mivyavarT im gadawyvetilebamde, rom

a)	sadavo erovnuli gadawyvetileba arsebiTad ewinaaRmdegeba kon-
vencias, an

b)	dadgenili darRveva emyareba iseTi simZimis procesualur Secdomebs 
Tu xarvezebs, rom warmoSobs seriozul eWvs gasaCivrebul erovnul 
samarTalwarmoebasTan mimarTebiT.~ 

samarTali

I.	 konvenciis me-6 muxlis 1-li da me-3(d) punqtebis 
savaraudo darRveva

51. ganmcxadeblis mtkicebiT, misi msjavrdeba mxolod anonimuri mow-
meebis Cvenebebs efuZneboda. igi aseve acxadebda, rom samarTalwarmoebis 
dros ar iqna uzrunvelyofili aucilebeli garantiebi samarTliani sa-
samarTlos Casatareblad, radgan mis advokats ar mieca saSualeba anoni-
muri mowmeebis xilvisa maT mier Cvenebebis micemisas, mas aseve ar misces 
ufleba, Seetyo maTi WeSmariti vinaobis Sesaxeb. ganmcxadebeli Cioda, 
rom daerRva konveciis me-6 muxlis 1-li da me-3(d) punqtebiT garantire-
buli uflebebi, romlebic gulisxmobda:

1.	 ...wardgenili sisxlissamarTlebrivi nebismieri braldebis safuZvlia-
nobis gamorkvevisas yvelas aqvs ...ganxilvis ufleba ... sasamarTlos 
mier. 

...
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3.	 yovel pirs, visac bralad edeba sisxlis samarTlis danaSaulis Cadena, 
aqvs, sul mcire, Semdegi uflebebi:

d)	 dakiTxos an daakiTxvinos braldebis mowmeebi da gamoaZaxebinos da 
daakiTxvinos dacvis mowmeebi braldebis mowmeTa Tanabar pirobebSi;

a. sasamarTlos winaSe warmodgenili argumentebi

1. mTavrobis pozicia

52. mTavrobis mtkicebiT, anonimuri mowmeebis gamoyeneba sakmarisad 
unda yofiliyo dasabuTebuli konkretuli saqmis garemoebebiT. winamde-
bare saqmeSi mowmeTaTvis anonimurobis miniWebis aucileblobis sakiTxi 
daisva 1997 wlis 24 aprils, roca im droisaTvis heroins mijaWvulma ada-
mianma, romelic Semdgom daikiTxa `iana Carvatovas~ saxeliT, calsaxad 
ganacxada, rom mzad iyo Cvenebis misacemad im pirobiT, Tu misi saxeli 
anonimurad darCeboda. orive mowme, rogorc `iana Carvatova~, aseve `ian 
novotni~, 1997 wlis 11 ivliss, Cvenebebis micemisas, daJinebiT moiTxovd-
nen TavianTi vinaobebis gasaidumloebas, roca maT gaamJRavnes SiSi imis 
Sesaxeb, rom narkotikebis gamsaRebelTa mxridan SesaZloa, SurisZiebis 
obieqtebi gamxdariyvnen, arsebobda maTi fizikuri ganadgurebis safr-
Txec. radgan saqme exeboda narkotikebiT vaWrobas da gamsaReblebi xSi-
rad mimarTavdnen muqaras Tu Zaladobis sxvadasxva formas maT winaaR-
mdeg Cvenebis mimcemi adamianebis mimarT, mowmeTa SiSi ver CaiTvlebo-
da usafuZvlod, Tumca TviT braldebuli acxadebda, rom maT araso-
des damuqrebia. mTavrobam aRniSna, rom adamianisagan Cvenebis mopovebis 
aucilebloba, romelic sisxlis samarTlis saqmes mtkicebulebad unda 
daerTos, sasamarTlos mier aRiarebul iqna sakmaris safuZvlad mowmeTa 
vinaobis dasafaravad (Doorson v. the Netherlands, 1996 wlis 26 martis ga-
dawyvetileba, Reports of Judgments and Decisions 1996-II, § 71), Tan amiT mox-
deboda mowmeTa dacva braldebulis mxridan savaraudo SurisZiebisagan. 
mTavrobis azriT, Doorson-is saqmeSi mowmeebis Y.15 da Y.16 mdgomareoba 
Zalian hgavda winamdebare saqmeSi anonimuri mowmeebis mdgomareobas. is 
faqti, rom narkotikebiT movaWreni `iana Carvatovas~ Tavs daesxnen ara 
imitom, rom man movaWreTa winaaRmdeg Cveneba misca, aramed imitom, rom 
narkotikebis vali hqonda dasabrunebeli, ar iyo sakmarisi safuZveli, 
raTa potenciuri safrTxe nakleb seriozulad miCneuliyo.

53. damatebiT, mTavrobam aRniSna, rom braldebulis advokati mow-
meTa dakiTxvas daeswro. mas ar gauprotestebia maTi vinaobebis gasai-
dumloebis safuZvlebi, arc raime saxis SuamdgomlobiT miumarTavs 
prokurorisaTvis, sisxlis samarTlis saproceso kodeqsis 167-e muxlze 
dayrdnobiT. ufro metic, saqmis ganmxilvelma sasamarTlom mxedvelo-
baSi miiRo daluquli konvertebis Sinaarsi, romelSic moTavsebuli iyo 
informacia mowmeTa Sesaxeb da maT daasva sakuTari oficialuri beWedi.

54. mTavrobam aRiara, rom anonimuri mowmeebis gamoyenebisas dacvis 
pozicias sakmarisi yuradReba unda daTmoboda. mTavrobam sadavod gaxa-
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da ganmcxadeblis mtkiceba imis Sesaxeb, rom arc mas da arc mis advokats 
ar mieca mowmeTa xilvis ufleba, ar icodnen mowmeTa WeSmariti vinaobe-
bi, Sesabamisad, ar SeeZloT maTi sandoobis gadamowmeba. mTavrobis  
mtkicebiT, ganmcxadeblis advokats garkveulwilad SeeZlo samarTalwar-
moebisas pirdapir dakvirveboda mowmeTa qcevebs. dakiTxvis dasrulebis 
Semdeg mas hqonda SesaZlebloba, mowmeTa gancxadebebze komentari gaeke-
Tebina da maTTvis kiTxvebiT miemarTa, radgan imyofeboda imave oTaxSi, 
romelSic mowmeebi, magram maT yofdaT specialuri mobiluri gamyofebi. 
ufro metic, mas esmoda mowmeTa xmis tembri, Tu rogor pasuxobdnen 
isini dasmul SekiTxvebs. Sesabamisad, marTalia, advokati ver xedavda 
mowmeebs, magram mas SeeZlo, Seefasebina, Tu ras ambobdnen isini da ra 
maneriT saubrobdnen. mas aseve SeeZlo moweTa emociebis dafiqsirebac. 
amgvarad, mas SeeZlo, sakuTari, Tumca nawilobriv SezRuduli, dakvirve-
bis safuZvelze emsjela mowmeTa sandoobis Sesaxeb. ufro metic, SeeZlo, 
Suamdgomlobebi daeyenebina samarTalwarmoebis etapze.

55. mTavrobis mtkicebiT, prokuroris mier pirveli instanciis sa-
samarTlosaTvis sabraldebo daskvnis gadacemis Semdeg mosamarTlem ims-
jela, aRniSnuli daskvna emyareboda Tu ara sando safuZvlebs Semdgomi 
samarTalwarmoebisaTvis, kerZod, man ganixila, winaswari gamoZieba iyo 
Tu ara kanonierad Catarebuli. man aseve imsjela mowmeTaTvis anonimu-
robis miniWebis mizezebis seriozulobasa da arsze. mosamarTle gaecno 
im daluquli konvertebis Sinaarss, romlebSic moTavsebuli iyo mowmeTa 
Sesaxeb konfidencialuri informacia, maTi namdvili saxelebis, saxlisa 
da samsaxuris misamarTebis CaTvliT, raTa sakuTari daskvnebi gaekeTebi-
na imis Taobaze, TviTon braldebuli, an misi axloblebi SeZlebdnen Tu 
ara maT winaaRmdeg SurisZiebas. saqmis konkretuli garemoebebis gaTva-
liswinebiT, mosamarTle mivida imave daskvnamde, romelzec SeCerdnen 
gamomZiebeli da prokurori winaswari ganxilvis etapze.

56. mTavrobam damatebiT aRniSna, rom im dros ar arsebobda mowmeTa 
efeqturad dacvis1 sxva meTodika.

57. mTavrobam aRniSna, rom CexeTis kanonmdebloba mosamarTles ar 
avaldebulebda, mxareebisaTvis Seetyobinebina, rom icoda anonimuri 
mowmeebis namdvili vinaobis Sesaxeb. winamdebare saqmeSi pirveli ins-
tanciis sasamarTlom `ian novotni~ sasamarTlo darbazs gareT dakiTxa, 
mxareTa dauswreblad. procesze dasmuli kiTxvebi aseve Seexeboda kon-
fidencialur informacias mis Sesaxeb, kerZod, kiTxvebi exeboda mis na-
mdvil saxelsa da gvars, sacxovrebel adgils, amJamindel sacxovrebelsa 
da samuSao adgils, ojaxur mdgomareobas, mis warsuls, braldebulTan 
mis urTierTobas, aseve, isev iRebda Tu ara igi narkotikul saSualebebs 
da gaiara Tu ara specialuri mkurnalobis kursi, Tu gaiara, sad? sxdo-
mis Tavmjdomarem mxareebs Seatyobina mowmeTa Cvenebebis Sinaarsi, maT 
Sesaxeb konfidencialuri informaciis gamJRavnebis gareSe. braldebul-
sa da mis advokats miecaT saSualeba, komentari gaekeTebinaT aRniSnul 

1	 sisxlis samarTlis saproceso aqti mowmeTa da sxva pirebis specialuri dacvis  
Sesaxeb (kanoni # 137/2001), ZalaSi Sevida mxolod 2001 wlis 1 ivlisidan.
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Cvenebebze da sasamarTlos Suamavlis daxmarebiT SekiTxvebi daesva mow-
misaTvis.

58. mTavrobis aRniSvniT, sasamarTlom naTeli gaxada advokatisaT-
vis, rom man icoda mowmeTa vinaoba. mosamarTlem `ian novotnis~ Cveneba 
Caiwera da aSkara gaxada, rom anonimur mowmes Tavisi uflebebi da val-
debulebebi gaacnes. igi daikiTxa sisxlis samarTlis saproceso kodeq-
sis debulebaTa Sesabamisad. Canaweri Seicavda informacias imis Taobaze, 
rom mosamarTlem icoda mowmeTa namdvili vinaobis Sesaxeb. ufro metic, 
ganmcxadeblis advokats ar gauprotestebia es faqti da arc raime eWvi 
gamouTqvams. mTavrobis mtkicebiT, ganmcxadebeli da misi advokati sak-
marisad iyvnen informirebulni imis Sesaxeb, rom mosamarTlem anonimuri 
mowmeebis namdvili vinaoba icoda. sasamarTlom Tavis gamamtyunebel ga-
naCenSi imsjela mowmeTa Cvenebebis sandoobis sakiTxzec.

59. rac Seexeba `iana Carvatovas~ Cvenebas, mTavrobam aRniSna, rom arse-
biT ganxilvaze wakiTxul iqna mis mier winaswari gamoZiebisas micemuli Cve-
neba. mTavrobam xazi gausva im faqts, rom ganmcxadeblis advokatma, Tumca 
icoda, mowme sacxovrebel adgilas ver ipoves, aRniSnuli procedura ar 
gaaprotesta.

60.rogorc mTavrobam aRniSna, sxva mtkicebuleba, rom braldebuli 
konkretul adgilas da dros yidda narkotiks, teqnikurad ver iqna 
mopovebuli da gamamtyunebeli ganaCeni mxolod da mxolod ori ano-
nimuri mowmis Cvenebebze iqna dafuZnebuli. man aRiara, rom evropis 
sasamarTlos precedentuli samarTliT, msjavrdeba mxolod an ume-
teswilad ar unda efuZnebodes anonimuri mowmeebis Cvenebebs. Tumca 
winamdebare saqme gansxvavdeboda sxva anonimuri mowmeebis saqmeTagan, 
sadac sasamarTlom darRveulad cno konvenciis me-6 muxlis me-3(d) 
punqti. im saqmeebSi sasamarTlom daadgina, rom dairRva samarTliano-
bis sxva principebi. ufro metic, im saqmeTagan gansxvavebiT, anonimuri 
mowme `ian novotni~ daikiTxa rogorc winaswari gamoZiebis, aseve arse-
biTi ganxilvis etapze.

61. mTavrobam damatebiT aRniSna, rom mtkicebulebebis Sefaseba ero-
vnuli sasamarTloebis saqme iyo, Tavis precedentebSi strasburgis sa-
samarTlom ramdenjerme aRniSna, rom mtkicebulebebis warmoeba upirve-
lesad Sidasaxelmwifoebriv samarTals efuZneboda da rom, ZiriTadad, 
maT mier Segrovebuli faqtebisa da mxareTa mier miwodebuli mtkicebu-
lebebis Sefaseba erovnuli sasamarTloebis prerogativa iyo (maT mutatis 
mutandis moixmes saqme Edwards v. the United Kingdom, 1992 wlis 16 dekembris 
gadawyvetileba, seria A , # 247-B).

62. mTavrobis daskvniT, ganmcxadeblis mimarT ar darRveula konvenciis 
me-6 muxlis 1-li da me-3 (d) punqtebiT garantirebuli uflebebi.

2. ganmcxadeblis argumentacia

63. ganmcxadeblis mtkicebiT, mowmeTa moTxovna maTi vinaobis gasai-
dumloebis Sesaxeb ar niSnavda imas, rom policia valdebuli aRar iyo, 
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ganexila, SeiZleboda Tu ara mowmeTaTvis dacvis sxva saSualebiT uzrun-
velyofa. mowme `iana Carvatovas~ uari, sakuTari saxeliT mieca Cveneba, 
sakmarisi safuZveli ar iyo misTvis anonimurobis misaniWeblad. marTa-
lia, im droisaTvis kanoniT dacvis sxva saSualeba ar iyo gaTvaliswine-
buli, magram policias SeeZlo, Teoriulad safrTxeSi myofi mowmeebi 
elementaruli fizikuri dacviT uzrunveleyo.

64. ganmcxadebelma gaakritika mTavrobis pozicia misi advokatis mier 
mowmeTaTvis dasmul kiTxvebze savaraudo safrTxis irgvliv maTi pasuxe-
bis Sesaxeb. misi azriT, Sesabamis organoebs maqsimalurad unda ecadaT 
daedginaT, arsebobda Tu ara mowmeTa misamarTiT SurisZiebis realuri 
safrTxe da ganmcxadebeli SeZlebda Tu ara amgvari safrTxis Seqmnas.

65. ganmcxadebelma gaakritika mTavrobis mtkiceba imis Sesaxeb, rom 
braldebuli `sakuTar Tavs dabali rangis narkogamsaReblad asaRebda~. 
realurad, igi danaSauls ar aRiarebda. man aRniSna, rom im danaSaulis 
seriozulobaze aqcentis gakeTeba, romlis CadenaSic mas bralo edeboda 
da saapelacio sasamarTlos SeniSvna narkomomxmareblebis mowyvladobis 
Sesaxeb, sakmarisi safuZveli ar iyo. 

66. ganmcxadebelma rekomendacia # R(97)13-ze miTiTebiT, ganacxada, 
rom ministrTa komitetma Camoayaliba specialuri procedurebi mowme-
TaTvis anonimurobis miniWebis Sesaxeb gadawyvetilebis misaRebad, Semde-
gi moTxovnis CaTvliT, rom, mowmis mier anonimurobis moTxovnis SemTx-
vevaSi, es moTxovna prokurorma unda moaxsenos sasamarTlo organoebs 
da igi gamoyenebul unda iqnes braldebulis sasargeblod.

67. ganmcxadebels ar gauprotestebia is forma, ra formiTac mowmeebi 
daikiTxnen. man aRiara, rom winaswari gamoZiebis etapze misi advokati 
imave oTaxSi imyofeboda, romelSic mowmeebi, piradad moismina Cvenebebi 
da kiTxvebi dausva mowmeebs. mas aseve ar uaruyvia faqti, rom daluquli 
konvertebi, romlebSic moTavsebuli iyo informacia `iana Carvatovasa~ 
da `ian novotnis~ Sesaxeb, Tan erTvoda maT sisxlis samarTlis saqmes. aS-
karad Canda, rom konvertebi gaxsnes zeda kuTxidan, romelic Semdeg Se-
kres Txeli, gamWvirvale lentiT. lentis marcxena mxares dartymuli iyo 
sasamarTlos ori mrgvali beWedi da beWdebis irgvliv dasmuli iyo ori 
xelmowera. Tumca, saqmis sxvadasxva dokumentze gakeTebuli xelmowere-
bisagan gansxvavebiT, Canda, rom beWdebis irgvliv gakeTebuli xelmowe-
rebi mosamarTles ar ekuTvnoda. konvertebze ar iyo aRbeWdili aranairi 
TariRi da mas Tan ar erTvoda gaxsnis Sesaxeb Canaweri.

68. ganmcxadeblis dakvirvebiT, sisxlis samarTlis saqmis 74-e gverdze 
gakeTebuli iyo xelnaweri instruqciebi sasamarTlos klerkis misamar-
TiT, romliTac mosamarTle klerks sTxovda, daekiTxa `ian novotni~, 
romelic imave cixeSi ijda, romelSic TviT ganmcxadebeli, mosamarT-
le sTxovda klerks, gaefrTxilebina cixis administracia, rom, usafr-
Txoebis miznebidan gamomdinare, braldebulisa da mowmis badragireba 
cal-calke moexdinaT da isini erTmaneTisagan moSorebiT hyolodaT. am 
konteqstidan gamomdinare, ganmcxadebeli Civis, rom arc is da arc misi 
advokati ar yofilan informirebulni mosamarTlis mier imis Sesaxeb, 
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rom `ian novotni~ dakavebuli, braldebuli Tu msajavrdebuli iyo. maT 
ar icodnen, am pirobebSi mosamarTlem rogor SeZlo mowmis sandoobis 
gadamowmeba. imave instruqciiT, klerks `iana Carvatova~ unda moewvia 
dakiTxvaze da misTvis Seetyobinebina, rom sasamarTlo ganxilvaze misi 
daswreba aucilebeli iyo, misi vinaoba ki saidumlod darCeboda.

69. am garemoebebis gaTvaliswinebiT, ganmcxadebeli amtkicebda, rom 
daudasturebeli iyo mosamarTlis mier konvertebis Tavad gaxsnis faqti 
da masSi arsebuli informaciis srulad ganxilva. ganmcxadeblis azriT, 
mosamarTles aranairi mokvleva ar Cautarebia mowmeTa warsulis Sesaxeb 
maSin, rodesac igi, sisxlis samarTlis saproceso kodeqsis 314-e muxlis 
1-li punqtis Sesabamisad, mowmeTaTvis anonimurobis miniWebis mizezTa 
seriozulobasa da arss swavlobda. saqmeSi ar yofila aranairi Canaweri 
imis Sesaxeb, rom mosamarTle daluquli konvertebis Sinaarss gaecno swo-
red am mizezTa Seswavlis etapze. ganmcxadeblis mixedviT, mTavroba ver 
isaubrebda imis Sesaxeb, rom konvertebSi arsebuli informaciiT irkveoda 
mowmeTa da ganmcxadebels Soris urTierTobis meti detali, Tu mas xeli 
miuwvdeboda maT Sinaarsze. ufro metic, 1997 wlis 18 noembris ganxilvis 
oqmSi aRniSnuli ar aris, rom mosamarTlem ganixila `ian novotnis~ piradi 
monacemebi da warsuli. iq miTiTebulic ki ar yofila, rom ganmcxadebeli 
da misi advokati sakmarisad iyvnen informirebulni im faqtis Sesaxeb, rom 
mosamarTlem icoda anonimuri mowmeebis namdvili vinaobebi.

70. mowmeTa sandoobis Semowmebis standartebTan dakavSirebiT, gan-
mcxadebelma moixmo sakonstitucio sasamarTlos gadawyvetileba IV.ÚS 
37/01 da ganacxada, rom raionul sasamarTlos ar gamouyenebia sisxlis 
samarTlis saproceso kodeqsis 209-e muxlis me-2 punqti. damatebiT, 
man aRniSna, rom sasamarTlo valdebuli iyo, sakuTari iniciativiT 
gadaemowmebina mowmeTa sandooba, am sakiTxTan dakavSirebiT misi ad-
vokatis pasiurobis miuxedavad. igi sadavod ar xdida sakiTxs, rom 
mtkicebulebaTa Semowmeba, upirvelesad, erovnuli organoebis kom-
petencia iyo. Tumca igi acxadebda: mowmeebis _ `iana Carvatovasa~ da 
`ian novotnis~ _ Cvenebebs Soris arsebuli cdomilebebi, amocnobisa 
da identifikaciis dros arsebuli sxvaobebis CaTvliT, naTels xdida, 
rom Sesabamisi organoebis mier maTi sandoobis Semowmeba arasakmarisi 
aRmoCnda.

71. ganmcxadeblis aRniSvniT, ganaCenis me-4 gverdze raionulma sa-
samarTlom daadgina, rom mowmeTa _ `iana Carvatovasa~ da `ian novot-
nis~ _ Cvenebebs srul simarTled miiCnevda, radgan isini detalurad 
aRwerdnen narkotikebis SeZenis suraTs, maTi Cvenebebi Tanabrad saWiro 
da urTierTdakavSirebuli iyo. ganmcxadeblis mtkicebiT, mosamarTles 
arasodes miuRia mxedvelobaSi is faqti, rom `ian novotni~ braldebuli 
Tu msjavrdebuli iyo da amis Sesaxeb arc misi advokatisaTvis ucnobebia. 
mosamarTles ar aRuniSnavs, Tu rogor Seafasa `iana Carvatovas~ sando-
obis sakiTxi, maSin, roca igi ar daswrebia sasamarTlo ganxilvas da mog-
vianebiT igi, gaurkveveli mizezebis gamo, ver ipoves Tavis sacxovrebel 
adgilas. amas garda, raionuli sasamarTlos gadawyvetilebaSi ar yofila 
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aRniSnuli, rom mosamarTles, mowmeTa saxelebisa da sacxovrebeli mi-
samarTebis garda, sxva informaciac hqonda maT Sesaxeb.

72. ganmcxadebelma aRniSna, rom ori anonimuri mowmis Cvenebebis gar-
da, sagamoZiebo organoebma da sasamarTloebma ver moipoves misi gama-
mtyunebeli sxva mtkicebulebebi.

73. ganmcxadebeli eWvqveS ayenebda mTavrobis arguments imis Sesaxeb, 
rom saqmeebSi, sadac evropis sasamarTlom konvencia darRveulad cno im 
safuZvliT, rom ganmcxadebeli msjavrdebul iqna mxolod an gadamwyveti 
doziT anonimuri mowmeebis Cvenebebze dayrdnobiT, evropis sasamarTlom, 
amave dros, samarTlianobis sxva principebis darRvevac daadgina. faqto-
brivad, mis saqmeSi, saxelmwifo organoebma bevri sxva Secdoma dauSves, 
rac samarTalwarmoebis samarTlianobas Zirs uTxrida. nebismier SemTx-
vevaSi, srulad ikrZaleboda piris msjavrdeba mxolod anonimur mowmeTa 
Cvenebebze dayrdnobiT.

74. dabolos, mTavrobis mier saqmeze _ Doorson v. the Netherlands _ gake-
Tebul komentarze ganmcxadebelma aRniSna, rom mis da Doorson-is saqme
ebs Soris arsebiTi sxvaoba arsebobda, ganmcxadeblis mier SurisZiebis 
realuri SesaZleblobis safuZvlebis Sefasebis kuTxiT (Doorson v. the Ne-
therlands, ix. zeviT, § 28). `iana Carvatovas~ moTxovnaze, dakiTxuliyo ano-
nimurad, policia dasTanxmda, magram aseTi moTxovna ar dafiqsirebula 
`ian novotnisagan~. nebismier SemTxvevaSi, ganmcxadebeli sadavod xdida 
1997 wlis 11 ivlisamde micemuli Cvenebebis gamoyenebis sakiTxs, radgan 
anonimurobaze msjeloba am dakiTxvamde ar yofila.

b. sasamarTlos Sefaseba

75. sasamarTlo imeorebs, rom me-6 muxli ar iTvaliswinebs braldebu-
lisaTvis mowmeTa gamoZaxebis SeuzRudav uflebas. normaluria, rodesac 
erovnuli sasamarTloebi iReben gadawyvetilebas imasTan dakavSirebiT, 
aucilebeli da gonivrulia Tu ara mowmeTa mosmena (ix.: S.N. v. Sweden, 
#34209/96, § 44, ECHR 2002-V, Semdgomi miniSnebebiT saqmeze _ Bricmont v. 
Belgium, 1989 wlis 7 ivlisis gadawyvetileba, seria A, # 158, p. 31, § 89). 
garda amisa, zogadad mtkicebuleba warmodgenili unda iyos sajaro mos-
menaze, braldebulis TandaswrebiT, im mizniT, rom gaimarTos Sejibrebi-
Tobis principze damyarebuli sasamarTlo. arsebobs gamonaklisebi xse-
nebuli principidan, magram am gamonaklisebma ar unda daarRvion dacvis 
uflebebi. rogorc zogadi wesi, me-6 muxlis 1-li da me-3 (d) punqtebi 
moiTxovs, rom dacvis mxares mieces adekvaturi da Sesabamisi Sansi, sa-
davo gaxados da kiTxvebi dausvas mis winaaRmdeg Cvenebis mimcem mowmes, 
maSin, rodesac es ukanaskneli aZlevs Cvenebas mis winaaRmdeg an mogvia-
nebiT (ix. Lüdi v. Switzerland, 1992 wlis 15 ivnisis gadawyvetileba, seria A, 
# 238, gv. 21, § 49).

76. saqmeebSi: Doorson v. the Netherlands (gv. 470, § 69) da Van Mechelen and 
Others v. the Netherlands (1997 wlis 23 aprilis gadawyvetileba, Reports 1997-
III, gv. 711, § 52) sasamarTlom ganacxada, rom anonimuri mowmeebis mier 
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micemul Cvenebebze msjavrdebis dafuZneba yvela SemTxvevaSi ar ewinaaR-
mdegeba konvencias. Tumca, im SemTxvevaSi, Tuki gamoZiebis mowmis ano-
nimuroba daculia, dacvis mxare waawydeba did siZneleebs. Sesabamisad, 
sasamarTlom aRiara, rom aseT SemTxvevebSi me-6 muxlis 1-li punqti me-6 
muxlis me-3 (d) punqtTan erTad moiTxovs, is barierebi, romlebsac awyde-
ba dacva, sakmarisad iqnes dabalansebuli im procedurebiT, romlebsac 
axorcielebs marTlmsajulebis organoebi. xsenebulis gaTvaliswinebiT, 
ganmcxadebels ar unda SeezRudos SesaZlebloba, sadavod gaxados anoni-
muri mowmis sandooba (ix. Kostowski v. the Netherlands, 1989 wlis 20 noembris 
gadawyvetileba, seria A, # 166, gv. 20, § 42). garda amisa, msjavrdeba ar 
SeiZleba mxolod an umeteswilad emyarebodes anonimur Cvenebebs (ix. Van 
Mechelen and Others-is zemoxsenebuli saqme, gv. 712, §§ 54-55).

77. Doorson-is saqmeze gamotanili ganCinebis 76-e punqtSi sasamarTlom 
aRniSna: mtkicebulebis mopoveba iseTi mowmisagan, romelic, Tavisi mdgo-
mareobis gamo, dacvis uflebebs ver iyenebs im doneze, ra donezec es 
daculia konvenciiT, gansakuTrebuli yuradRebiT unda iqnes ganxiluli 
erovnuli sasamarTloebis mier.

78. evropulma sasamarTlom aseve gaiTvaliswina mis mier miRebuli 
gadawyvetilebebi im saqmeebSi, romlebic exeboda im mowmeTa Cvenebebze 
dayrdnobas, romelTa wardgenac ar momxdara saqmis ganmxilveli ero-
vnuli sasamarTlos winaSe, da daadgina, rom konvenciis me-6 muxlis me-3 
(d) punqti mxolod iTxovs anonimuri mowmeebis jvaredini dakiTxvis Se-
saZleblobas iseT situaciebSi, sadac aseTi mowmis mier micemuli Cveneba 
asrulebs gadamwyvet rols msjavrdebis dadebaSi (ix.: Delta v. France, 1990 
wlis 19 dekembris gadawyvetileba, seria A, # 191-A, § 37; Asch v. Austria, 
1991 wlis 26 aprilis gadawyvetileba, seria A, # 203, § 28; Artner v. Austria, 
1992 wlis 28 agvistos gadawyvetileba, seria A, # 242-A, §§ 22-24; Saïdi v. 
France, 1993 wlis 20 seqtembris gadawyvetileba, seria A, # 261-C, § 44).

79. daSvebadobis gadawyvetilebaSi saqmeze _ Kok v. the Netherlands  
(# 43149/98, ECHR 2000-VI) _ sasamarTlom mianiSna, rom, rodesac xde-
ba imis Sefaseba, dacul iqna Tu ara procesualuri normebi anonimuri 
mowmis dakiTxvisas im kuTxiT, rom ganeitralebuliyo dacvis mxarisaT-
vis Seqmnili problemebi, Sesabamisi yuradReba unda daeTmos, Tu ra mo-
culobiT aris anonimuri mtkicebuleba gadamwyveti ganmcxadeblisaTvis  
msjavrdebis gamosatanad. Tuki xsenebuli mtkicebuleba ar iyo gadamwyve-
ti msjavrdebisaTvis, maSin dacvis mxares gacilebiT naklebad SeezRude-
boda dacvis garantiebi.

80. imis ganxilvisas, gonivrulad gamarTlebuli SeiZleba iyos Tu ara 
anonimuri mtkicebulebis gamoyeneba winamdebare saqmeSi, sasamarTlo ad-
gens, rom mowme `iana Carvatova~ Tavisi gancxadebiT gamomZiebeli ofi-
cris winaSe Cvenebas aZlevda rogorc anonimuri mowme, radganac narko-
tikebis vali emarTa, `iugoslavi~ ki, romlis valic emarTa, scemda mas 
da xsenebuli meordeboda xolme (ix. winamdebare ganCinebis me-13 punqti). 
imave dRes dakiTxulma mowme `ian novotnim~ ganacxada, rom `iugoslavie-
lebi~ iyvnen temperamentiani xalxi, rom isini emuqrebodnen mas, rodesac 
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sxvaTagan, da ara maTgan, surda narkotikebis yidva, da amitom eSinoda 
Tavisi ojaxis usafrTxoebis gamo. Tumca mowmem ganacxada, rom mas ara-
sodes damuqrebia # 5 suraTze aRbeWdili piri, romelSic mowmem amoic-
no ganmcxadebeli (ix. me-19 punqti).

81. sasamarTlo aRniSnavs, rom, rogorc Cans, gamomZiebelma oficerma 
mxedvelobaSi miiRo narkovaWarTa mier gamoyenebuli meTodebi, romle-
bic, mTavrobis mtkicebiT, xSirad mimarTaven daSinebas an Zaladobas 
narkomanTa da im pirTa mimarT, romlebic aZleven Cvenebas narkovaWarTa 
winaaRmdeg. Sesabamisad, aseTi pirebi arian Seviwroebis safrTxis qveS 
da aRmoCndebian xolme narkovaWarTa xelSi, ra drosac maT emuqrebaT 
zianis miyenebis safrTxe. Tumca ar SeiZleba, dadgindes mowmeTa Cvene-
bebidan, romlebic ganxorcielda 1997 wlis 11 ivliss, iseve, rogorc 
sasamarTlo sxdomebis oqmebidan (22-e-25-e punqtebi), Tu rogor Seafases 
gamomZiebelma oficerma an mosamarTlem mowmeTa SiSis gonivrulobis fa-
qtori vis-à-vis ganmcxadebelTan mimarTebiT maSin, rodesac isini dakiTxa 
policiam an maSin, rodesac `ian novotni~ dakiTxa sasamarTlom.

82. pirveli instanciis sasamarTlos gadawyvetilebis, romelmac mxed-
velobaSi miiRo anonimur mowmeTa Cvenebebi ganmcxadeblis sawinaaRmde-
god, ZalaSi datovebisas arc saolqo sasamarTlos ganuxilavs, Tu ram-
denad seriozuli iyo dasabuTeba im mizezebisa, romelTa gamoc mowmee-
bi anonimurebi darCnen (ix. winamdebare ganCinebis 34-e-35-e punqtebi). 
xsenebulTan mimarTebiT, Tuki gavixsenebT ganmcxadeblis sasargeblod 
iusticiis ministris mier kanonis darRvevis gamo Setanil saCivars (me-40 
punqti), sasamarTlo ver darwmunda mTavrobis mier wardgenili argumen-
tis marTebulobaSi (ix. mutatis mutandis, Visser v. the Netherlands, # 26668/95, 
§ 48, 2002 wlis 14 Tebervali).

84. garda amisa, sasamarTlo aRniSnavs, rom raionulma sasamarTlom 
ganmcxadeblis msjavrdeba srulad an, sul mcire, gadamwyvet nawilSi 
daafuZna anonimur mtkicebulebebze. amave dros, evropulma sasamarT-
lom aRniSna, rom saolqo sasamarTlos gadawyvetileba, romelmac ZalaSi 
datova pirveli instanciis sasamarTlos gadawyvetileba, ar emyareboda 
raime axal mtkicebulebas gamJRavnebadi wyarodan.

85. zemoxsenebuli daskvnis Sesabamisad, sasamarTlo aucileblad ar 
Tvlis, damatebiTad ganixilos, marTlmsajulebis xelisuflebis or-
ganoebis mxridan ganxorcielebuli procedurebi sakmarisad abalan-
sebda Tu ara im siZneleebs, romlebsac waawyda dacva mowmeTa anoni-
murobis gamo (ix. mutatis mutandis, Visser v. the Netherlands, zemoxsenebuli 
gadawyvetileba, § 51, Semdgomi miTiTebebiT, Kok v. the Netherlands ).86. 
Sesabamisad, sasamarTlo adgens, rom samarTalwarmoeba mTlianobaSi 
ar iyo samarTliani. amitomac dairRva konvenciis me-6 muxlis 1-li  
da me-3 (d) qvepunqtebi. 
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II.	 konvenciis 41-e muxlis gamoyeneba

87. konvenciis 41-e muxlis Tanaxmad:

`Tu sasamarTlo daadgens, rom dairRva konvencia da misi oqmebi, xolo 
Sesabamisi maRali xelSemkvreli mxaris Sidasaxelmwifoebrivi samarTa-
li darRvevis mxolod nawilobrivi gamosworebis SesaZleblobas iZleva, 
saWiroebis SemTxvevaSi, sasamarTlo dazaralebul mxares samarTlian dak-
mayofilebas miakuTvnebs.~

a. ziani 

88. materialuri zianis asanazRaureblad ganmcxadebeli moiTxovda: 
68050 Cexur kronas (2700 evros), romelic man gamoiangariSa CexeTSi ar-
sebuli minimaluri xelfasis safuZvelze 25 Tvis ganmavlobaSi, anu es 
iyo dro, romelic man gaatara patimrobaSi 1997 wlis 24 aprilidan 1999 
wlis 28 maisamde; moraluri zianis asanazRaureblad Gganmcxadebeli ase-
ve moiTxovda 60000 evros, anu 2000 evros yoveli TvisaTvis, rodesac 
igi patimrobaSi imyofeboda; 2500 evros misTvis narkotikebiT movaWris 
iarliyis `mikerebis~ gamo da 5000 evros im daTrgunvisa da gancdisaTvis, 
romelic dakavSirebuli iyo sisxlis samarTalwarmoebis arapatiosnad 
warmarTvasTan.

89. mTavroba, pirvel rigSi, uTiTebda sasamarTlos precedentul 
samarTalze, romlis Tanaxmadac, konvenciis me-6 muxlis 1-li punqtis 
darRvevis SemTxvevaSi, ganmcxadebeli maqsimalurad unda iqnes Cayenebu-
li im mdgomareobaSi, romelSic igi iqneboda, rom ar darRveuliyo me-6 
muxlis moTxovnebi. amave dros, mTavroba uTiTebda # 83/2004 kanonze, 
romelic ZalaSi Sevida 2004 wlis 1 aprils, da Secvala sakonstitucio 
sasamarTlos kanoni imgvarad, rom ganmcxadeblebs, romlebmac evropuli 
sasamarTloSi moiges saqme, sisxlis samarTlis saqmeebSi miecaT SesaZle-
bloba, ganeaxlebinaT samarTalwarmoeba erovnul doneze Cveulebrivi 
sakonstitucio sarCelis meSveobiT. mTavroba amtkicebda, rom sasamarT-
los mxedvelobaSi unda mieRo CexeTis kanonmdeblobaSi ganxorcielebu-
li es progresi, romelic Seesabameboda evropis sabWos ministrTa komi-
tetis mier gamocemul # R(2000) 2 rekomendacias. 

90. materialuri zianis anazRaurebis Taobaze mTavroba aRniSnavda, 
rom ar arsebobda mizezobrivi kavSiri konvenciis darRvevasa da ganmcxa-
deblis mier materialuri zianis gamo moTxovnil Tanxas Soris. moralur 
zianTan dakavSirebiT, mTavrobis azriT, darRvevis dadgenis SemTxvevaSi, 
xsenebuli sakmarisi samarTliani dakmayofileba iqneboda.  

91. winamdebare saqmeSi sasamarTlom daadgina me-6 muxlis me-3 pun-
qtis 1-li da me-3 qvepunqtebis darRveva, radganac CexeTis xelisuflebis 
organoebma ganmcxadeblis msjavrdeba daafuZnes mxolod anonimuri wya-
ros mier mowodebul mtkicebulebebze. Tumca evropul sasamarTlos ar 
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SeuZlia spekulireba imasTan dakavSirebiT, dadgeboda Tu ara sxvanairi 
Sedegi, samarTalwarmoeba sxvagvarad rom warmarTuliyo da konvencia ar 
darRveuliyo (ix. Van Mechelen and Others v. the Netherlands (50-e muxli), 1997 
wlis 30 oqtombris gadawyvetileba, moxsenebebi 1997-VII, gv. 2432, §18). 

92. sasamarTlo Sesaferisad ar Tvlis ganmcxadeblis kompensirebas 
gancdil savaraudo zianTan dakavSirebiT, radganac ar yofila dadge-
nili mizezobrivi kavSiri dadgenil darRvevasa da im negatiur efeqts 
Soris, romelic ganicada ganmcxadebelma da misma profesiulma karieram 
msjavrdebis Sedegad. ufro metic, patimrobis gamo moTxovnil TanxasTan 
dakavSirebiT sasamarTlo adgens, rom ver dadginda konvenciis darRveva 
Tavisuflebis aRkveTasTan mimarTebiT. Sesabamisad, am safuZvelze mi-
niWebuli ver iqneba samarTliani dakmayofileba. 

93. rac Seexeba moraluri zianis anazRaurebasTan dakavSirebiT ward-
genil pretenziebs, sasamarTlo Tvlis, rom mis mier dadgenili darRveva 
sakmarisi samarTliani dakmayofilebaa winamdebare saqmis garemoebebSi. 
Tumca, sasamarTlos azriT, radganac ganmcxadebeli iqna msjavrdebuli, 
miuxedavad konvenciis me-6 muxlis darRvevisa, igi maqsimalurad unda 
Cayenebul iqnes iseT mdgomareobaSi, rogorSic aRmoCndeboda, rom ar 
yofiliyo konvenciis debulebebi darRveuli da anazRaurebis yvelaze 
ufro Sesaferisi forma iqneboda xelaxla, de novo, warmoebuli sasamarT-
lo ganxilva an, moTxovnis SemTxvevaSi, samarTalwarmoebis ganaxleba (ix. 
Öcalan v. Turkey [GC], # 46221/99, § 210 in fine, ECHR 2005-, 2005 wlis 12 
maisis gadawyvetileba).

94. xsenebulTan mimarTebiT, sasamarTlo uTiTebs # 83/2004 kanonze, 
romelmac cvlileba Seitana sakonstitucio sasamarTlos Sesaxeb kanonSi 
da SesaZlebloba misca erovnul sisxlis samarTalwarmoebaSi monawile 
nebismier pirs, moego saqme saerTaSoriso sasamarTlo organoSi, romel-
mac, Tavis mxriv, daadgina, rom saerTaSoriso xelSekrulebiT uzrunvel-
yofili am piris uflebebi dairRva xelisuflebis organos mier, ufleba 
aqvs, waradginos sakonstitucio sasamarTlos winaSe moTxovna samarTa-
lwarmoebis ganaxlebasTan dakavSirebiT. 

b. xarjebi da gaweuli danaxarjebi

95. ganmcxadebeli moiTxovda im xarjebisa da gaweuli danaxarjebis 
anazRaurebas, romelTa gaRebac mas mouxda evropuli sasamarTlos wi-
naSe mimdinare samarTalwarmoebasTan dakavSirebiT. ganmcxadebeli moi-
Txovda misi advokatis mier gaweuli 25.5-saaTiani samuSaosaTvis 3825 
evros da aseve im Tanxas, romliTac SesaZloa, dabegriliyo zemoxsene-
buli Tanxa.

96. mTavrobis azriT, ganmcxadeblis pretenziebi usafuZvlo iyo da 
man ver daadastura, rom moTxovnili Tanxa realurad iqna gaRebuli.

97. sasamarTlo Tvlis, rom dadgenili precedentuli samarTlis Ta-
naxmad, raTa xarjebsa da danaxarjebTan dakavSirebuli Tanxa realurad 
iqnes miniWebuli, dazaralebul mxares realurad unda gaeRo isini im 
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mizniT, rom Sewyvetiliyo an aRkveTiliyo konvenciis darRveva da es 
yvelaferi dadasturebuli unda iyos evropuli sasamarTlos mier. ase-
ve dadgenili unda iyos, rom xarjebi aucileblobidan gamomdinare iyo 
gaRebuli da isini gonivrulia moculobiT (sxva magaliTebs Soris ix. 
Krčmář and Others v. the Czech Republic, # 35376/97, § 52, 2000 wlis 3 marti). 
sasamarTlo aseve imeorebs, rom moTxovnili Tanxebis gonivrulobis Se-
fasebisas sasamarTlo ar aris SezRuduli erovnuli praqtikiT da qve-
ynebSi moqmedi ganakveTebiT, Tumca sasamarTlom isini SesaZloa moiSve-
lios.

98. winamdebare saqmeSi arsebuli informaciisa da zemoxsenebuli kri-
teriumebis safuZvelze sasamarTlo gonivrulad Tvlis, Tanasworobis 
safuZvelze mianiWos ganmcxadebels 2500 evro. 

g. sauravi

99. sasamarTlo Sesaferisad Tvlis, rom sauravi unda dawesdes cen-
traluri evropuli bankis sesxisaTvis gankuTvnili minimaluri procen-
tis saxiT, romelsac unda daematos samprocentiani cifri.

yovelive zemoxsenebulidan gamomdinare,  
sasamarTlo erTxmad

1.	 adgens, rom dairRva konvenciis me-6 muxlis 1-li punqtis me-3 (d)  
punqti.

2.	 adgens, rom TviT darRvevis dadgenis faqti aris sakmarisi samarT-
liani dakmayofileba ganmcxadeblis mier gancdil moralur zianTan 
dakavSirebiT.

3.	 adgens,
a)	 rom mopasuxe saxelmwifom im momentidan 3 Tvis vadaSi, rodesac wi-

namdebare gadawyvetileba saboloo gaxdeba, konvenciis 44-e muxlis 
me-2 punqtis Sesabamisad, ganmcxadebels unda gadauxados 2500 evro 
(ori aTas xuTasi evro), plus nebismieri Tanxa, romliTac zemox-
senebuli Tanxa SeiZleba daibegros. Tanxebi gadayvanil unda iq-
nes mopasuxe saxelmwifos valutaSi, gadaxdis dRisaTvis arsebuli 
kursiT;

b)	 rom zemoxsenebuli 3-Tviani vadis gasvlis Semdgom, gadaxdis dRe-
mde, sauravi unda iqnes gadaxdili im moculobiT, rac utoldeba 
evropuli bankis sesxisaTvis gankuTvnil minimalur procents, ro-
melsac unda daematos samprocentiani cifri;
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4.	 uaryofs danarCen pretenziebs samarTlian dakmayofilebasTan dakav-
SirebiT.

Sesrulebulia inglisur da frangul enebze, da gacxadebulia weri-
lobiTi saxiT 2006 wlis 28 Tebervals sasamarTlos reglamentis 77-e 
muxlis me-2 da me-3 punqtebis Sesabamisad.

     s. dole					        J.p. kosta
  registratori					      Tavmjdomare





mamedova ruseTis winaaRmdeg
Mamedova v. Russia





pirveli seqcia

saqme mamedova ruseTis winaaRmdeg

(ganacxadi # 7064/05)

gadawyvetileba

strasburgi

2006 wlis 1 ivnisi

saboloo

23/10/2006

winamdebare gadawyvetileba saboloo gaxdeba im garemoebebSi,  
romlebic konvenciis 44-e muxlis me-2 punqtSia mocemuli. igi  

SesaZloa, daeqvemdebaros redaqciul gadasinjvas. 
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saqmeze „mamedova ruseTis winaaRmdeg“,

(Mamedova v. Russia)

adamianis uflebaTa evropuli sasamarTlos palatam (pirveli  
seqcia), Semdeg mosamarTleTa SemadgenlobiT:

b-ni C.l. rozakisi _ Tavmjdomare,
q-ni j. vajiCi,
b-ni a. kovleri,
b-ni a. Staineri,
b-ni k. hajievi,
q-ni d. spilmani,
b-ni s. e. Jebensi _ mosamarTleebi,
da b-ni s. nilseni _ seqciis registratori,

imsjela ganmartoebiT 2006 wlis 5 oqtombers da

amave dRes miiRo Semdegi gadawyvetileba:
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procedura

1. saqme momdinareobs ruseTis moqalaqe, q-ni olga vigidis asul ma-
medovas (SemdgomSi_`ganmcxadebeli~) mier adamianis uflebaTa evropul 
sasamarTloSi adamianis uflebaTa da ZiriTad TavisuflebaTa evropuli 
konvenciis 34-e muxlis Tanaxmad, 2005 wlis 6 ianvars ruseTis federaciis 
winaaRmdeg Setanili ganacxadidan (# 7064/05).

2. ganmcxadebels warmoadgenda b-ni m. ovCinikovi da b-ni f. bagrianski _ 
vladimirSi moRvawe advokatebi. ruseTis mTavrobas (SemdgomSi_`mTavroba~) 
_ b-ni p. laptevi _ adamianis uflebaTa evropul sasamarTloSi ruseTis 
federaciis warmomadgeneli.

3. ganacxadi gansaxilvelad gadaeca sasamarTlos pirvel seqcias (sasamarT-
los reglamentis 52-e muxlis 1-li punqti). xsenebul seqciaSi Camoyalibda 
palata, romelmac ganixila saqme (konvenciis 27-e muxlis 1-li punqti).

4. 2005 wlis 21 ivniss sasamarTlom gadawyvita, mTavrobisaTvis ec-
nobebina Setanili ganacxadis Sesaxeb. konvenciis 29-e muxlis me-3 punqtis 
Tanaxmad, sasamarTlom miiRo gadawyvetileba, Tanadroulad ganexila ga-
nacxadis dasaSvebobis sakiTxi da arsebiTi mxare. Tavmjdomarem miiRo 
gadawyvetileba ganacxadis prioritetuli wesiT ganxilvasTan dakavSi-
rebiT (sasamarTlos reglamentis 41-e muxli).

5. mTavrobam gamoTqva pretenzia, ganacxadis dasaSvebobisa da arsebi-
Ti mxaris Tanadroul ganxilvasTan dakavSirebiT. mTavrobis pretenziis 
ganxilvis Semdgom sasamarTlom uaryo es ukanaskneli.

faqtebi

I.	 saqmesTan dakavSirebuli garemoebebi

6. ganmcxadebeli daibada 1974 wels da cxovrobs vladimirSi, ruseTi.

a.  ganmcxadeblis winaaRmdeg aRZruli sisxlis samarTalwarmoeba

1. ganmcxadeblis dakaveba da patimrobaSi moTavseba

7. 2004 wlis 20 ivliss aRiZra sisxlissamarTlebrivi gamoZieba gan-
mcxadeblis mier sxva pirTan erTad faruli TaRliTobis savaraudod 
Cadenis faqtTan dakavSirebiT.

8. 2004 wlis 22 ivliss ganmcxadeblis bina gaCxrikes da mas Seatyobines 
mis winaaRmdeg arsebuli eWvis Sesaxeb. 
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9. 2004 wlis 23 ivliss ganmcxadebeli daakaves da bralad wauyenes TaRli-
Tobis Cadena did TanxebTan dakavSirebiT, danaSauli, romelic gaTvaliswi-
nebulia ruseTis sisxlis samarTlis kodeqsis 159-e muxlis me-3 punqtiT.

10. 2004 wlis 24 ivliss vladimiris frunzinskis raionulma sasamarT-
lom ganmcxadebels Seufarda patimroba imis safuZvelze, rom igi eWvmi-
tanili iyo seriozuli danaSaulis CadenaSi da arsebobda saSiSroeba, rom 
miimaleboda, radganac misi Tanamzraxveli ukve mimaluli iyo. mas aseve 
SeeZlo mtkicebulebaTa ganadgureba, radganac im droisaTvis garkveuli 
dokumentebi ar yofila amoRebuli.

11. 2004 wlis 26 ivliss ganmcxadebelma gaasaCivra xsenebuli gadawyve-
tileba. igi moiTxovda SedarebiT msubuqi aRkveTis RonisZiebis daniSvnas 
da TxovniT mimarTavda sasamarTlos, mxedvelobaSi mieRo is faqti, rom 
mas bralad edeboda finansuri danaSaulis Cadena, ar iyo nasamarTlevi, 
hqonda mudmivi sacxovrebeli adgili da samsaxuri vladimirSi, ojaxuri 
kavSirebi, cxovrebis stabiluri wesi da hyavda ori sami da oTxi wlis 
Svili. survili rom hqonoda, daemaleboda gamoZiebas mis saxlSi Cata-
rebuli Cxrekis Semdgom. is faqti, rom igi ar daemala gamoZiebas, adas-
turebda imas, rom mas ar gaaCnda amis survili. ganmcxadebeli aseve Cio-
da misi patimrobis araadamianuri pirobebis Sesaxeb da iTxovda piradad 
daswrebas saapelacio instanciis sasamarTlos winaSe.

12. 2004 wlis 10 agvistos vladimiris saolqo sasamarTlom Zala-
Si datova 2004 wlis 24 ivlisis patimrobis brZaneba da daadgina, rom 
xsenebuli gadawyvetileba iyo kanonieri, sakmarisad dasabuTebuli da 
gamarTlebuli. saolqo sasamarTlos azriT, raionulma sasamarTlom 
sworad Seafasa ganmcxadeblis `pirovneba~ da prokuraturis mier ward-
genili sxva masalebi. saapelacio mosmena gaimarTa prokurorisa, romel-
mac gaimeora raionuli sasamarTlos winaSe wardgenili argumentacia, 
da ganmcxadeblis ori advokatis TandaswrebiT. ganmcxadeblis Txovna 
daswrebis nebarTvasTan dakavSirebiT uaryofil iqna im motiviT, rom 
misi argumentebi naTlad iyo Camoyalibebuli saapelacio saCivarSi da ar 
saWiroebda damatebiT ganmartebebs.

2. patimrobis gagrZeleba 2004 wlis 23 noembramde

13. 2004 wlis 22 seqtembers frunzinskis raionulma sasamarTlom 
gaagrZela ganmcxadeblis patimroba 2004 wlis 23 noembramde. sasamarT-
lom Tavisi gadawyvetileba daafuZna ganmcxadeblisaTvis wayenebuli 
braldebis simZimesa da im varaudze, rom ganmcxadebeli SeiZleboda 
damalvoda gamoZiebas an mas xeli SeeSala marTlmsajulebis ganxorcie-
lebisaTvis.

14. 2004 wlis 27 seqtembers ganmcxadebelma waradgina saapelacio sa-
Civari. igi Cioda, rom 2004 wlis 22 seqtembris gadawyvetileba sakmari-
sad ar iyo motivirebuli, rom sasamarTlos mxedvelobaSi ar miuRia misi 
saqmis individualuri garemoebebi da patimrobis araadamianuri pirobe-
bi. ganmcxadebeli giraoTi gaTavisuflebas iTxovda.
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15. saapelacio mosmena dainiSna 2004 wlis 19 oqtombers. xsenebul 
dRes mosmena gadaido, radganac ganmcxadebeli ar miuyvaniaT sasamarT-
lo SenobaSi.

16. 2004 wlis 3 noembers vladimiris saolqo sasamarTlom daadgina, 
rom ar arsebobda mizezi aRkveTis RonisZiebis SecvlisaTvis da ZalaSi 
datova 2004 wlis 22 seqtembers miRebuli gadawyvetileba.

3. patimrobis gagrZeleba 2004 wlis 23 dekembramde

17. 2004 wlis 22 noembers frunzinskis raionulma sasamarTlom ga-
agrZela ganmcxadeblis patimroba 2004 wlis 23 dekembramde da daadgina, 
rom: 

`.. aucilebelia mravali sagamoZiebo moqmedebis Catareba [ganmcxadeblis] 
monawileobiT.

[ganmcxadebeli] braldebulia mZime danaSaulis CadenaSi. garda amisa, ga-
moZiebam warmoadgina dokumentebi, romelTa Tanaxmadac gaTavisuflebis 
SemTxvevaSi [ganmcxadebeli] SesaZloa mimalvoda marTlmsajulebas da 
SeeZlo xeli SeeSala WeSmaritebis dadgenisaTvis~

18. 2004 wlis 1 dekembers ganmcxadebelma Seitana saapelacio saCivari. 
2004 wlis 27 dekembers vladimiris saolqo sasamarTlom ZalaSi datova 
gadawyvetileba. sasamarTlom daadgina, rom gadawyvetileba kanonieri da 
sakmarisad dasabuTebuli iyo.

4. patimrobis gagrZeleba 2005 wlis 23 ianvramde

19. 2004 wlis 22 dekembers frunzinskis raionulma sasamarTlom ga-
agrZela ganmcxadeblis patimroba 2005 wlis 23 ianvramde da safuZvlad 
daudo wayenebuli braldebis simZime da gamoZiebis gagrZelebis saWiroe-
ba. sasamarTlom aseve aRniSna, rom ganmcxadebeli SesaZloa mimaluliyo, 
xeli SeeSala marTlmsajulebis ganxorcielebisaTvis an xelaxla Caedina 
danaSauli.

20. 2004 wlis 27 dekembers ganmcxadebelma waradgina saapelacio saCi-
vari. kerZod, igi uTiTebda misi patimrobis araadamianur pirobebze da 
giraoTi gaTavisuflebas iTxovda.

21. 2005 wlis 1 Tebervals vladimiris saolqo sasamarTlom ZalaSi 
datova 2004 wlis 22 dekembris gadawyvetileba. kerZod saapelacio sa-
samarTlom aRniSna, rom `patimrobis pirobebi ar SeiZleba miRebul iqnes 
mxedvelobaSi, rodesac xdeba gadawyvetilebis miReba patimrobis gagrZe-
lebasTan dakavSirebiT~.
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5. patimrobis gagrZeleba 2005 wlis 20 martamde

22. 2005 wlis 21 ianvars frunzinskis raionulma sasamarTlom gaagr-
Zela ganmcxadeblis patimroba 2005 wlis 20 martamde. dasabuTeba 2004 
wlis 22 dekembris gadawyvetilebis analogiuri iyo.

23. 2005 wlis 24 ianvars ganmcxadebelma Seitana saapelacio saCivari. misi 
mtkicebiT, man cixeSi im droisaTvis gaatara 6 Tve da misi patimrobis Se-
mdgomi gagrZeleba, erovnuli kanonmdeblobis Tanaxmad, nebadarTuli iyo 
mxolod im SemTxvevaSi, Tuki saqme gansakuTrebuli sirTulis iyo. gamoZie-
bam ver SeZlo imis damtkiceba, rom ganmcxadeblis saqme gansakuTrebuli 
sirTulis iyo. gamoZiebam verc imis dasabuTeba SeZlo, rom ganmcxadebeli 
apirebda mimalvas an WeSmaritebis dadgenisaTvis xelis SeSlas. gamoZiebam 
gaCxrika ganmcxadeblis saxli da ofisi da amoiRo yvela dokumenti; xsene-
bulidan gamomdinare, mas ar SeeZlo raime dokumentis ganadgureba. ganmcxa-
debelma TxovniT mimarTa sasamarTlos, mxedvelobaSi mieRo misi, rogorc 
2 mcirewlovani Svilis dedis, rogorc vladimirSi mudmivi sacxovrebeli 
adgilisa da samsaxuris mqone piris, piradi mdgomareoba da winaswari pati-
mrobis periodSi arsebuli patimrobis araadamianuri pirobebi. ganmcxade-
blis mtkicebiT, mas ar mieca saSualeba, gascnoboda im masalebs, romlebic 
gamoZiebam waradgina patimrobis gagrZelebis moTxovnis gasamyareblad.

24. 2005 wlis 22 Tebervals vladimiris saolqo sasamarTlom ZalaSi 
datova 2005 wlis 21 ianvris gadawyvetileba. saapelacio sasamarTlom 
moiSvelia pirveli instanciis sasamarTlos argumentacia da ganacxada:

`[ganmcxadeblis] advokatis im mosazrebas, rom patimrobis gagrZelebisas, 
aucilebelia, mxedvelobaSi iqnes miRebuli winaswari patimrobis pirobebi 
sapyrobileebSi, ar gaaCnia safuZveli erovnul kanonmdeblobaSi...

sisxlis samarTlis saproceso normebi (ruseTis sisxlis samarTlis 
saproceso kodeqsis 108-e, 109-e muxlebi) ar iTvaliswinebs gamoZiebis 
mier patimrobis TxovnasTan dakavSirebiT warmodgenili masalebis ga-
mJRavnebas. xsenebuli muxlebi aseve ar moiTxovs, rom sasamarTlo val-
debulia, moisminos Sesabamis mxareTa mosazrebebi [xsenebul masalebTan 
dakavSirebiT].~

6. patimrobis gagrZeleba 2005 wlis 20 maisamde

25. 2005 wlis 18 marts frunzinskis raionulma sasamarTlom brZana 
ganmcxadebelis winaswari patimrobis gagrZeleba 2005 wlis 20 maisamde. 
sasamarTlom daadgina, rom ganmcxadebeli braldebuli iyo seriozuli 
danaSaulis CadenaSi, aucilebeli iyo damatebiTi gamoZiebis Catareba da 
ar arsebobda aRkveTis RonisZiebis Secvlis safuZvlebi.

26. 2005 wlis 24 marts ganmcxadebelma Seitana saapelacio saCivari. 
2005 wlis 19 aprils vladimiris saolqo sasamarTlom ZalaSi datova 
xsenebuli gadawyvetileba.
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7. patimrobis gagrZeleba 2005 wlis 20 ivnisamde

27. 2005 wlis 19 maiss frunzinskis raionulma sasamarTlom gaagr-
Zela ganmcxadeblis patimroba 2005 wlis 20 ivnisamde. sasamarTlom 
daadgina, rom patimrobis gagrZeleba ̀ obieqturad gamarTlebuli~ iyo 
saqmis sirTulis, wayenebuli braldebis simZimis gamo da imitom, rom 
arsebobda ganmcxadeblis mimalvis, misi marTlmsajulebis jerovnad 
ganxorcielebaSi Carevisa da WeSmaritebis dadgenaSi xelis SeSlis 
safrTxe.

28. ganmcxadebelma saapelacio saCivari Seitana 2005 wlis 27 maiss. 
man gaimeora is argumentebi, romlebic wardgenili hqonda 2005 wlis 24 
ianvris saapelacio saCivarSi da, amave dros, daamata, rom misi mama mZime 
avadmyofi iyo. 2005 wlis 21 ivniss vladimiris saolqo sasamarTlom uar-
yo saapelacio saCivari.

8. patimrobis gagrZeleba 2005 wlis 20 ivlisamde

29. 2005 wlis 17 ivniss frunzenskis raionulma sasamarTlom gaagrZe-
la ganmcxadeblis patimroba 2005 wlis 20 ivlisamde. sasamarTlom miuTi-
Ta saqmis sirTuleze (saqmeze arsebuli 13 tomi), Semdgomi gamoZiebis 
saWiroebaze, wayenebuli braldebis simZimesa da ganmcxadeblis mimalvis, 
misi marTlmsajulebis jerovnad ganxorcielebaSi Carevisa da WeSmari-
tebis dadgenaSi xelis SeSlis safrTxeze.

30. 2005 wlis 28 ivliss vladimiris saolqo sasamarTlom ZalaSi dato-
va xsenebuli gadawyvetileba ganmcxadeblis saapelacio saCivris ganxilvis 
Sedegad.

9.	 ganmcxadeblis patimrobis Semdgomi gagrZeleba da misi  
gaTavisufleba

31. 2005 wlis 14 ivliss gamoZieba dasrulda da ganmcxadebeli samar-
TalSi mieca. ganmcxadeblis advokatebma SuamdgomlobiT mimarTes sa-
samarTlos ganmcxadeblis gaTavisuflebasTan dakavSirebiT.

32. 2005 wlis 19 ivliss vladimiris leninskis raionulma sasamarTlom 
saqmis mosmenis dRed daniSna 2005 wlis 2 agvisto da brZana, rom ganmcxa-
debeli unda darCeniliyo patimrobaSi. 

33. 2005 wlis 2 agvistos leninskis raionulma sasamarTlom daadgina, 
rom saqme mzad ar iyo arsebiTad gansaxilvelad, radganac ganmcxadebels 
ar hqonda sakmarisi dro saqmis masalebis gasacnobad da saqme daabruna 
damatebiTi gamoZiebis Casatareblad. sasamarTlom brZana, rom ganmcxa-
debeli unda darCeniliyo winaswar patimrobaSi.

34. 2005 wlis 4 agvistos vladimiris prokurorma Secvala aRkve-
Tis RonisZieba. ganmcxadebeli gaaTavisufles qalaqidan gausvlelobis  
brZanebiT. 
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b. ganmcxadeblis patimrobis pirobebi

35. ganmcxadebeli patimrobaSi imyofeboda vladimiris olqis # IZ-33/1 
sapatimro dawesebulebaSi.

1. patimarTa raodenoba TiToeul sakanSi

36. mTavrobis mier warmodgenili, sapatimro dawesebulebis adminis-
traciis mier 2005 wlis 11 agvistos gacemuli cnobis Tanaxmad, ganmcxa-
debeli imyofeboda 4 sakanSi: # 73 da # 74 saknebSi (22kv.m., 18 nari, 15 
patimari saSualod), # 69 sakanSi (24 kv.m., 21 nari, 14 patimari saSualod) 
da # 70 sakanSi (25 kv.m., 15 nari, 10 patimari saSualod). mTavroba amtki-
cebda, rom ganmcxadebels mudmivad hqonda piradi nari.

37. ganmcxadebeli sadavod ar xdida saknebis farTsa da narebis rao-
denobas, Tumca ganmcxadebeli ar eTanxmeboda mTavrobis mier warmod-
genil saknebSi myof patimarTa raodenobas. misi mtkicebiT, 2004 wlis 
ivlisidan 2005 wlis martamde # 73 sakanSi masTan patimrobaSi imyofebo-
da 15-dan 22 patimramde; 2005 wlis 2 martidan 4 martamde igi imyofeboda 
# 69 sakanSi, romelSic Sesaxlebuli iyo 14 patimari; amis Semdgom, 18 
maisamde igi iyofda # 74 sakans 20 patimarTan erTad; 2005 wlis 18 mai-
sis Rames igi imyofeboda # 70 sakanSi 10 sxva patimarTan erTad; da 2005 
wlis 19 maiss ganmcxadebeli ukan iqna gadayvanili # 74 sakanSi, romel-
Sic Sesaxlebuli iyo 20 patimramde. # 73 da # 74 saknebSi mas yovelTvis 
ar hqonda calke nari.

2.	 sanitariuli mdgomareoba da aRWurviloba, temperatura da wylis 
miwodeba

38. mTavroba eyrdnoboda sapatimro dawesebulebis administraciis 
mier gacemul 2005 wlis 11 agvistos cnobas, romlis Tanaxmadac yvela 
sakani aRWurvili iyo unitazebiT. marTalia, unitazi ar ixureboda, ma-
gram igi gamoyofili iyo sacxovrebeli farTisagan 1 metri simaRlis 
kedliT da 1,2 m simaRlis damatebiTi fardiT. kviraSi erTxel pati-
mrebs aZlevdnen sawmend saSualebebs (soda da qlori). sasadilo magida 
ganTavsebuli iyo unitazisagan 3 metris moSorebiT. patimrebs ufleba 
hqondaT, mieRoT Sxapi kviraSi erTxel. saknebi bunebrivad niavdeboda 
fanjrebisa da karebSi arsebuli xvrelis saSualebiT. ventilatorebi 
SehqondaT moTxovnis safuZvelze. marTalia, cxeli wyali ar modioda, 
magram patimrebs ufleba hqondaT, gamoeyenebinaT wylis eleqtronuli 
gamacxeleblebi. garda amisa, rigdeboda cxeli wyali gasarecxad da adu-
Rebuli _ sasmelad. kviraSi erTxel patimrebs aZlevdnen sufTa zewrebs, 
pirsaxocebsa da samzareulo WurWels. saknebi aRWurvili iyo fluros-
cetuli naTurebiT, romlebic anaTebda dRe-Ramis ganmavlobaSi.

39. ganmcxadebeli ar eTanxmeboda mTavrobis mier warmodgenil aRwe-
rilobas da amtkicebda, rom sanitariuli mdgomareoba aradamakmayofi-
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lebeli iyo. saknebi gadaWedili iyo mwerebiT, virTxebiTa da TagvebiT. 
patimrebs TavianTi sarecxis recxva saknis SigniT uxdebodaT, riTac ga-
daWarbebuli tenianoba iqmneboda. saknebSi ar iyo xelovnuri ventilacia, 
ventilatori Seitanes mxolod 2005 wlis ivnisSi. fanjrebi dafaruli 
iyo sqeli rkinis gisosebiT, romlebic xels uSlida bunebrivi sinaTlis 
Semosvlas. xelovnuri ganaTeba arasodes iTiSeboda da xels uSlida gan-
mcxadebels daZinebaSi.

40. ganmcxadebeli sadavod xdida mTavrobis mier sapirfareSos aRwe-
ras. unitazi Zalian iSviaTad iwmindeboda, igi Zalian WuWyiani iyo da 
suni asdioda. ufro metic, unitazi ar ixureboda: patimrebs uxdebodaT 
plastmasis boTlis xvrelSi Cadeba, raTa SeeCerebinaT sunis gavrceleba. 
fardebi ar iyo Camokidebuli da patimrebs uxdebodaT zewrebis Camo-
fareba, rac ver uzrunvelyofda sakmaris ganmartoebas. ar rigdeboda 
tualetis sagnebi, garda 100 g sodisa da qlorisa da 33 g sarecxi sapnisa 
kviraSi erTxel.

41. ganmcxadebels ufleba hqonda, mieRo Sxapi kviraSi erTxel. mTlian 
sakans gamoyofili hqonda 15 wuTi Sxapis misaRebad, miuxedavad imisa, 
rom mxolod 4 saSxape iyo. sapons arigebdnen Sxapis miRebis Semdgom. za-
mTris ganmavlobaSi saSxape oTaxSi gansakuTrebulad cioda. sasamarTlo 
dReebSi an ojaxis wevrebis vizitebisas ganmcxadebeli xelidan uSvebda 
xolme Sxapis miRebis SesaZleblobas.

3. gareT seirnoba

42. mTavrobis mtkicebiT, ganmcxadebels hqonda yoveldRiuri erTsaa-
Tiani gaseirnebis SesaZlebloba. 

43. ganmcxadebeli aRiarebda, rom erTsaaTiani gaseirneba yoveldRiurad 
xorcieldeboda. Tumca im dReebSi, rodesac xdeboda Sxapis miReba, patim
rebs ar hqondaT gaseirnebis ufleba. yvela patimari rCeboda xolme sakanSi 
erT-erTi patimris mier disciplinuri danaSaulis CadenisaTvis koleqtiu-
ri sasjelis saxiT. saseirno ezoebi Semofargluli iyo 2,5 metri simaRlis 
aguris kedlebiT, romlebic gisosebiT iyo dafaruli. ezoebi dafaruli 
iyo rkinis saxuraviT da masSi datovebuli iyo 1-metriani xvreli saxuravsa 
da kedlebs Soris. zafxulSi gansakuTrebulad cxeloda da daxuTuli iyo, 
radganac mze acxunebda saxuravs. ezoebis umravlesobis farTi iyo 9 kv.m da 
dReSi erTxel patimrebi gahyavdaT ezoSi.

II.	 Sesabamisi erovnuli samarTali

44. 2001 wlis 1 ivlisis Semdgom sisxlissamarTlebrivi sakiTxebi wyde-
boda ruseTis federaciis sisxlis samarTlis kodeqsis Sesabamisad (kano-
ni # 174-FZ, 2001 wlis 18 dekembris kanoni, `sssk~).

45. `aRkveTis RonisZiebebi~ an `SezRudvis RonisZiebebi~ moicavs imis 
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valdebulebas, rom pirma ar datovos qalaqi an regioni, piradi Tavde-
boba, girao da patimroba (98-e muxli). aucileblobis SemTxvevaSi, eWvmi-
tanils an braldebuls SeiZleba mosTxovon garantia, rom gamocxaddeba 
sasamarTlo ganxilvaze (112-e muxli).

46. rodesac xdeba aRkveTis RonisZiebis gamoyenebis gadawyvetile-
bis miReba, xelisuflebis kompetenturma organom unda gaiTvaliswinos, 
saxezea Tu ara `sakmarisi safuZveli~ imis dasajereblad, rom bralde-
buli daemaleba gamoZiebas an sasamarTlos, xelaxla Caidens danaSauls 
an xels SeuSlis saqmis WeSmaritebis dadgenas (97-e muxli). mxedvelobaSi 
unda iqnes aseve miRebuli braldebis simZime, braldebulis pirovneba, 
misi profesia, asaki, janmrTelobis mdgomareoba, ojaxuri mdgomareoba 
da sxva garemoebebi (99-e muxli).

47. patimrobis brZaneba SeiZleba gasces sasamarTlom, Tuki braldeba 
iTvaliswinebs, sul mcire, 2-wlian sanqcias da, amasTanave, ufro msubu-
qi xasiaTis aRkveTis RonisZieba ar SeiZleba gamoyenebul iqnes (108-e 
muxlis 1-li punqti).

48. dakavebis Semdgom eWvmitanils aTavseben patimrobaSi `gamoZiebis 
ganmavlobaSi~. ̀ gamoZiebis ganmavlobaSi~ patimrobis maqsimaluri periodi 
Seadgens 2 Tves, magram igi SesaZloa gagrZeldes 18 Tvemde, `gamonaklis 
garemoebebSi~ (109-e muxlis 1-li-me-3 punqtebi). `gamoZiebis ganmavlo-
baSi~ patimrobis periodi gamoiTvleba im dRemde, rodesac prokurori 
saqmes warmarTavs sasamarTloSi (109-e muxlis me-9 punqti).

49. im dRidan, rodesac prokurori saqmes warmarTavs sasamarTloSi, 
piris patimrobas ewodeba `sasamarTlos winaSe~ (`sasamarTlo samarTa-
lwarmoebis ganmavlobaSi~). `sasamarTlos winaSe~ patimrobis periodi ga-
moiTvleba ganaCenis gamotanamde. xsenebulma vadam zogadad ar SeiZleba 
gadaaWarbos 6 Tves, magram, Tuki saqme exeba mZime an gansakuTrebiT mZime 
danaSauls, saqmis ganmxilvelma sasamarTlom SesaZloa daakanonos erT-
jeradad an ramdenimejer vadis 3-Tviani gaxangrZliveba TiToeul jerze 
(255-e muxlis me-2 da me-3 punqtebi).

50. saapelacio saCivari im sasamarTlos gadawyvetilebasTan dakavSi-
rebiT, romelic axangrZlivebs patimrobas, SesaZloa, Setanil iqnes ze-
mdgomi sasamarTlos winaSe 3 dRis vadaSi. saapelacio sasamarTlom unda 
ganixilos da gadawyvetileba miiRos saCivris miRebidan 3 dRis vadaSi 
(108-e muxlis me-10 punqti). 

III.	Sesabamisi saerTaSoriso aqtebi

51. patimarTa mopyrobis standartuli minimaluri wesebi, romlebic 
miiRo 1955 wels gamarTulma danaSaulis aRkveTisa da damnaSaveTa mo-
pyrobis gaerTianebuli erebis pirvelma kongresma da daamtkica ekono-
mikurma da socialurma sabWom 663-e rezoluciiT C (XXIV) 1957 welis 31 
ivlissa da 2076 (LXII) 1977 wlis 13 maiss, iTvaliswinebs Semdegs:
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`10. patimrebisaTvis gamoyofili da, gansakuTrebiT, maTi ZilisaTvis ga-
moyofili saSualebebi unda akmayofilebdes janmrTelobis moTxovnebs, 
Sesabamisi yuradReba unda daeTmos ... minimalur farTs, ganaTebas, gaT-
bobas da ventilacias...

11. yovel sacxovrebel Tu samuSao adgilas, sadac patimrebi unda iyvnen:~

a)	 fanjrebi unda iyos sakmarisad farTo, raTa patimrebs saSualeba 
hqondeT, ikiTxon an imuSaon bunebriv sinaTleze da, amave dros, fan-
jrebi imgvarad unda iyos damontaJebuli, rom sufTa haeri Semodio-
des, miuxedavad imisa, arsebobs Tu ara xelovnuri ventilacia;

b)	 xelovnuri sinaTle uzrunvelyofil unda iqnes patimrebisaTvis 
sakmarisad, raTa SeZlon kiTxva an muSaoba, mxedvelobis dazianebis 
gareSe.

12. sanitariuli saSualebebi unda iyo adekvaturi imisaTvis, rom TiToeul 
patimars SeeZlos, aucileblobis SemTxvevaSi, bunebrivi moTxovnilebebis 
dakmayofileba sufTa da Carecxvis saSualebis mqone meTodiT.

13. adekvaturi sabanao da Sxapis misaRebi saSualebebi imgvarad unda iqnes 
uzrunvelyofili, rom yovel patimars SeeZlos dabana da Sxapis miReba..., 
sul mcire, kviraSi erTxel, Sesabamisi temperaturis mqone oTaxSi.

14. sakvebis mosamzadebeli yvela saSualeba, romelsac regularulad iye-
neben patimrebi, Sesabamisad, mudmivad unda iqnes daculi da Senaxuli 
skrupulozur sisufTaveSi.

15. patimrebs unda moeTxovoT, sufTad SeinarCunon sakuTari sxeuli da 
xsenebuli miznis misaRwevad maT unda mieceT wyali da tualetis saSuale-
bebi, rac aucilebelia janmrTelobisa da sisufTavis uzrunvelsayofad.

19. yoveli patimari uzrunvelyofil unda iqnes calke sawoliT da saku-
Tari da sakmarisi loginiT, romelic gacemis dros unda iyos sufTa, 
Sesabamisad unda iqnes moxmarebuli da gamoicvalos sakmarisad xSirad, 
raTa uzrunvelyofil iqnes sisufTave.

21. (1) yovel patimars ... unda hqondes, sul mcire, 1 saaTi yoveldRiurad 
sufTa haerze seirnobisaTvis, Tuki amindi amis saSualebas iZleva.

52. wamebis, araadamianuri da Rirsebis Semlaxveli mopyrobis an sasje-
lis sawinaaRmdego evropuli komitetis me-2 zogadi moxsenebidan amoRe-
buli Sesabamisi amonaridebis Tanaxmad:

46. saknebis gadatvirTvas pirdapiri Sexeba aqvs wamebis sawinaaRmdego ko-
mitetis mandatTan. cixeSi arsebul yvela momsaxurebasa da ganxorciele-
bul qmedebaze negatiuri zegavlena iqneba ganxorcielebuli, Tuki moi-
Txoveba momsaxurebis ganxorcieleba ufro met patimarTan mimarTebiT, 
vidre es iyo gaTvaliswinebuli Tavdapirvelad patimrebis odenobasTan 
mimarTebiT, ... ufro metic, gadatvirTvis done cixeSi, an mis konkretul 
nawilSi, SesaZloa iyos araadamianuri an Rirsebis Semlaxveli, fizikuri 
TvalsazrisiT. 
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48. gansakuTrebulad unda aRiniSnos haerze seirnoba. is moTxovna, rom 
patimrebs ufleba hqondeT, sul mcire, 1 saaTiT gaiseirnon sufTa haerze 
yoveldRiurad, farTod aris aRiarebuli rogorc umniSvnelovanesi ga-
rantia... aseve udavoa, rom haerze seirnobis adgili da saSualebebi unda 
iyos gonivruli moculobis.

49. Tavisufali xelmisawvdomoba tualetze da higienis Sesabamisi stan-
dartebis dacva da SenarCuneba aris adekvaturi humanuri garemos umniS-
vnelovanesi komponentebi.

50. wamebis sawinaaRmdego komiteti daamatebda, rom igi gansakuTrebulad 
SeSfoTebulia, rodesac erTad awydeba gadatvirTvas, reJimis aradamakma-
yofilebel qmedebebs da tualetsa da dasaban saSualebebze araadekvatur 
xelmisawvdomobas erTsa da imave dawesebulebaSi. aseT garemoebaTa erTo-
blioba SesaZloa, gansakuTrebulad zianis momtani iyos patimrebisaTvis~.

53. wamebis sawinaaRmdego komitetis me-10 zogadi moxsenebidan amoRe-
buli Sesabamisi amonaridebi, romlebic awesrigeben patimar qalTa pati-
mrobis pirobebs [CPT/Inf (2000) 13], Semdegnairad ikiTxeba:

`21. ... evropis sabWos yvela xelSemkvrel saxelmwifoSi qali patimrebi 
warmoadgenen im pirTa SedarebiT patara umciresobas, romlebsac aRkve-
Tili aqvT Tavisufleba. SesaZloa, saxelmwifos Zalian Zviri daujdes 
imis uzrunvelyofa, rom patimari qalebi yovelTvis mcire raodenobiT 
iyvnen iseT sapatimro adgilebSi (zogjer isini, vinc Sors arian TavianTi 
saxlebidan, an isini, visac damokidebuli Svilebi hyavT), romlebic, zo-
gadad, gankuTvnili iyo (da SesaZloa, iq imyofebodnen) mamakaci patimre-
bisaTvis. xsenebul garemoebebSi gansakuTrebuli zrunvaa imis uzrunvel-
sayofad saWiro, rom TavisuflebaaRkveTili qalebi imyofebodnen dacul 
da Sesabamis sapatimro pirobebSi...

30. komitets aseve surs, yuradReba gamaxvildes higienasTan da janmr-
TelobasTan dakavSirebul ramdenime sakiTxze, romlebTan mimarTebiTac 
TavisuflebaSezRudul qal patimarTa saWiroeba mniSvnelovnad gansxvav-
deba kacebis saWiroebisagan. 

31. qalTa higienis specifikuri saWiroebebi unda dakmayofildes adekva-
turad. sanitariul da dasaban saSualebebze Tavisufali xelmisawvdomo-
ba, sisxlis dasvrili sagnebis usafrTxo ganTavseba, iseve rogorc higie-
nis sagnebiT uzrunvelyofa, rogorebicaa sufTa pirsaxocebi da tampone-
bi, gansakuTrebiT mniSvnelovania. 

aseTi elementaruli sagnebis miuwodebloba SesaZloa CaiTvalos Rirse-
bis Semlaxvel mopyrobad.
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samarTali

I.	 konvenciis me-3 muxlis savaraudo darRveva

54. ganmcxadebeli Cioda, rom sapatimro dawesebuleba # IZ-33/1-Si ar-
sebuli patimrobis pirobebi arRvevda konvenciis me-3 muxls, romlis Ta-
naxmadac:

`aravin SeiZleba daeqvemdebaros wamebas an araadamianur an Rirsebis Se-
mlaxvel mopyrobas an sasjels.~

a. daSvebadoba

55. mTavroba amtkicebda, rom ganmcxadebels ar amouwuravs samarT-
lebrivi dacvis arsebuli saSualebebi, kerZod, mas ar gausaCivrebia 
patimrobis pirobebi vladimiris saolqo sasamarTloSi an generaluri 
prokuraturis im departamentSi, romelic axorcielebs zedamxedvelo-
bas sisxlissamarTlebrivi sasjelis moxdis kanonierebaze (Управление 
по надзору за законностью исполнения уголовных наказаний Генеральной 
Прокуратуры РФ), an sasamarTloSi.

56. ganmcxadebeli amtkicebda, rom man waradgina saCivari patimro-
bis aradamakmayofilebeli pirobebis Sesaxeb yvela sasamarTlo mos-
menaze. ganmcxadebeli mudmivad uTiTebda araadamianur pirobebTan 
dakavSirebiT yvela saapelacio saCivarSi. Tumca sasamarTloebi an 
ignorirebas ukeTebdnen xolme ganmcxadeblis saCivrebs an pasuxobd-
nen, rom `patimrobis pirobebi yvelasaTvis erTnairi iyo~. ganmcxa-
debels ar miumarTavs saCivriT prokuraturisaTvis, radganac aseTi 
saCivriT mimarTva samarTlebrivi dacvis araefeqturi saSualeba iqne-
boda. prokurorebi eswrebodnen sasamarTlo mosmenebs, maT esmodaT 
wardgenili saCivrebis Sesaxeb da hqondaT saSualeba, waekiTxaT isini, 
Tumca pasiurebi iyvnen da ar ganuxorcielebiaT raime saxis RonisZie-
ba situaciis mosagvareblad.

57. sasamarTlo aRniSnavs, rom ganmcxadebeli mudmivad Cioda misi 
patimrobis Rirsebis Semlaxvel pirobebTan dakavSirebiT saqmis gan-
mxilvel sasamarTlosa da saapelacio sasamarTlos winaSe. xsenebuli 
pretenziebis Sesaxeb aseve ecnoba prokurors. amitomac sasamarTlo 
Tvlis, rom xelisuflebis organoebs hqondaT sakmarisi informacia 
ganmcxadeblis mdgomareobasTan dakavSirebiT. simarTlea is faqti, 
rom ganmcxadebels ar warudgenia calke pretenzia sasamarTloebis, 
prokuraturisa da saxelmwifo xelisuflebis sxva organoebis Sesaxeb, 
rogorc amas mTavroba amtkicebda. Tumca mTavrobas ar warmoudge-
nia, Tu ra saxis samarTlebrivi dacva SeiZleboda aRmoCenoda ganmcxa-
debels xsenebuli organoebisagan, Tuki gaviTvaliswinebT im faqts, 
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rom patimrobis pirobebidan warmoSobili problemebi aSkarad struq-
turuli xasiaTis iyo da ar exeboda mxolod pirovnul situacias (ix.: 
Moiseyev v. Russia (gadawyvetileba), # 62936/00, 2004 wlis 9 dekemberi; 
Kalashnikov v. Russia (gadawyvetileba), # 47095/99, 2001 wlis 18 seqtem-
beri). amitomac sasamarTlo adgens, rom winamdebare saCivari ar Sei-
Zleba uaryofil iqnes samarTlebrivi dacvis erovnuli saSualebebis 
amouwurvobis gamo.

58. sasamarTlo aRniSnavs, rom es pretenzia ar aris aSkarad dausabuTe-
beli konvenciis 35-e muxlis me-3 punqtis Sesabamisad. sasamarTlom aseve 
aRniSna, rom ganacxadi ar SeiZleba dauSveblad iqnes miCneuli sxva raime 
safuZvelze. Sesabamisad, ganacxadi daSvebulad unda gamocxaddes arsebiT 
ganxilvaze.

b. arsebiTi ganxilva

1. mxareTa argumentacia

59. sasamarTlo aRiarebda, rom saknebi gadatvirTuli iyo, radganac 
sapatimro dawesebulebaSi mimdinareobda remonti. gadatvirTvas SeeZlo ga-
moewvia garkveuli diskomforti ganmcxadeblisaTvis, Tumca xelisuflebis 
organoebs ar gaaCndaT aranairi mizani ganmcxadeblis damcirebasTan daka-
vSirebiT. sxva mxriv, patimrobis pirobebi damakmayofilebeli iyo. ganmcxa-
debels hqonda sakuTari nari da logini mudmivad. amgvarad, ganmcxadeblis 
patimrobis pirobebi Sesabamisi iyo me-3 muxlis moTxovnebTan.

60. ganmcxadebeli sadavod xdida mTavrobis mier patimrobis pirobebis 
aRweras # IZ-33/1 sapatimro dawesebulebaSi da amtkicebda, rom xsenebuli, 
faqtobrivad, sicrue iyo. igi sasamarTlos yuradRebas amaxvilebda im faqt-
ze, rom mTavroba uTiTebda ara patimarTa zust, aramed saSualo raodeno-
baze. faqtobrivad, TiToeul sakanSi patimarTa raodenoba ufro meti iyo, 
vidre mTavrobis mier miwodebul informaciaSi da, amasTanave, ganmcxadebels 
ar gaaCnda sakuTari sawoli; sapatimro dawesebulebaSi saremonto samuSaoebi 
Zalze ususuri argumenti iyo imisaTvis, rom ganmcxadebeli SeesaxlebinaT 
gadatvirTul sakanSi; garda amisa, saknebi bneli, civi, daxuTuli da parazi-
tebiT gavsebuli iyo; tualeti _ WuWyiani da suniani, sadac SeuZlebeli iyo 
ganmartoeba; logini _ WuWyiani da nafleTebad qceuli; ar modioda cxeli 
wyali da ar xdeboda sasmeli wyliT uzrunvelyofa, saWmeli Zalian uxarisxo 
iyo; ar arsebobda aranairi saSualeba haerze seirnobisaTvis, radganac sa-
seirno ezoebi gadatvirTuli iyo da aseve dafaruli rkinis saxuraviT, rac 
Zalze aferxebda sufTa haeris Semosvlas.

2. sasamarTlos Sefaseba

61. mxareebi sadavod xdidnen vladimiris regionSi sapatimro dawese-
buleba # IZ-33/1-Si ganmcxadeblis patimrobis realur pirobebs. Tumca 
sasamarTlos ar esaWiroeba TiToeuli mtkicebis WeSmaritebis dadgena, 
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radganac sasamarTlo Semdeg mizezTa gamo adgens me-3 muxlis darRvevas 
im faqtebis safuZvelze, romlebic warmodgenil iqna an ar yofila sada-
vod gaxdili mopasuxe mTavrobis mier.

62. ZiriTadad mxareebi SeTanxmdnen, rom sapatimro dawesebuleba # 
IZ-33/1 gadatvirTuli iyo. ## 69, 73, 74 saknebSi TiToeul patimarze 
modioda 2 kv. m-ze naklebi farTi. 1 welze met xans ganmcxadebeli moTa-
vsebuli iyo sakanSi dRe-Ramis ganmavlobaSi, garda im 1-saaTiani gaseir-
nebisa, romlis saSualebac mas hqonda.

63. sasamarTlos analizisaTvis mniSvneloba ar aqvs, saknebis gadat-
virTva gamowveuli iyo mimdinare remontiT Tu sxva mizezebiT, mTavro-
bas ekisreboda valdebuleba, sakuTari penitenciaruli sistema imgvarad 
moewyo, rom uzrunvelyofiliyo patimrebis pativiscema, miuxedavad fi-
nansuri Tu materialur-teqnikuri siZneleebisa.

64. sasamarTlos xSirad daudgenia konvenciis me-3 muxlis darRve-
va patimrisaTvis arasakmarisi farTis gamoyofis gamo (ix.: Khudoyorov v. 
Russia, # 6847/02, § 104 et seq., ECHR 2005‑... (extracts); Labzov v. Russia, # 
62208/00, § 44 et seq., Novoselov v. Russia, # 66460/01, § 41 et seq., 2 June 2005; 
Mayzit v. Russia, # 63378/00, § 39 et seq.,; Kalashnikov v. Russia, # 47095/99, 
§§ 97 et seq., ECHR 2002‑VI; Peers v. Greece, # 28524/95, §§ 69 et seq., ECHR 
2001‑III ).

65. xsenebul sakiTxTan dakavSirebuli precedentuli samarTlisa da 
mxareebis mier warmodgenili masalebis gaTvaliswinebiT, sasamarTlo aR-
niSnavs, rom mTavrobas ar warmoudgenia arcerTi faqti an argumenti, ro-
melic daarwmunebda sasamarTlos, rom winamdebare saqmeSi mieRo gansx-
vavebuli daskvna. is faqti, rom ganmcxadebeli valdebuli iyo, ecxovra, 
daeZina da gamoeyenebina tualeti imave sakanSi myof sxva bevr patimarTan 
erTad, sakmarisi iyo, raTa gamoewvia daTrgunva da siZneleebi, romlebic 
aWarbebda tanjvis im zRvars, romelic Tan sdevs da damaxasiaTebelia pa-
timrobisaTvis. xsenebulma ganmcxadebelSi warmoSva SiSis, daucvelobisa 
da ususurobis grZnoba, romelsac SeeZlo ganmcxadeblis damcireba.

66. rac Seexeba mTavrobis arguments, rom xelisuflebis organoebs 
ar hqondaT miznad ganmcxadeblisaTvis tanjvis miyeneba, sasamarTlo 
imeorebs, rom, marTalia, is sakiTxi, iyo Tu ara damcireba msxverplis 
mopyrobis mizani, mniSvnelovani faqtoria, romelic mxedvelobaSi unda 
iqnes miRebuli. aseTi miznis ararsebobas ar SeuZlia gamoricxos me-3 
muxlis darRvevis dadgenis SesaZlebloba (ix.: zemoxsenebuli Kalashnikov-
is saqme, § 101; Peers-is zemoxsenebuli saqme , § 74).

67. Sesabamisad, dairRva konvenciis me-3 muxli, # IZ-33/1 sapatimro 
dawesebulebaSi ganmcxadeblis arsebuli pirobebis gamo.

II.	 konvenciis me-5 muxlis me-3 punqtis savaraudo darRveva

68. ganmcxadebeli Cioda misi im uflebis darRvevasTan dakavSirebiT, 
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romelic exeba patimrobaSi myofi piris saqmis gonivrul vadaSi ganxil-
vas, da amtkicebda, rom patimrobis brZanebebi ar iyo sakmarisad dasabu-
Tebuli. ganmcxadebeli eyrdnoboda konvenciis me-5 muxli me-3 punqts, 
romlis Tanaxmadac: 

`am muxlis 1-li (g) punqtis debulebebis Tanaxmad, dakavebul an dapa-
timrebul yvela pirs ... ufleba unda hqondes, misi saqme ganixilos sa-
samarTlom gonivrul vadaSi, an gaTavisufldes saqmis ganxilvis gan-
mavlobaSi. gaTavisufleba SeiZleba uzrunvelyofil iqnes sasamarT-
lo procesze gamocxadebis garantiebiT.~

a. daSvebadoba

69. sasamarTlo aRniSnavs, rom es pretenzia ar aris aSkarad dausabu-
Tebeli konvenciis 35-e muxlis me-3 punqtis mniSvnelobiT. sasamarTlo 
aseve aRniSnavs, rom es pretenzia ar aris dauSvebeli raime sxva safuZve-
liTac, amitomac igi unda gamocxaddes arsebiT ganxilvaze miRebulad.

b. arsebiTi ganxilva

1. mxareTa argumentacia

70. mTavroba amtkicebda, rom ganmcxadeblis patimroba emyareboda 
sakmaris safuZvlebs. ganmcxadebeli patimrobaSi imyofeboda, radganac 
mas bralad edeboda TaRliTobis Cadena damamZimebel garemoebebSi, rac 
seriozul danaSaulad iTvleba. saxeze iyo sarwmuno mizezebi, rom gan-
mcxadebeli miimaleboda, radganac misi Tanamzraxveli da misi 2 Svilis 
mama miimalnen. ganmcxadebels SeeZlo mtkicebulebaTa ganadgureba da 
WeSmaritebis dadgenaSi xelis SeSla. ganmcxadeblis mxriv es miswrafeba 
dasturdeboda satelefono saubrebiT daudgenel pirTan _ ganmcxade-
belma gaafrTxila daudgeneli piri policiis SesaZlo reidis Sesaxeb da 
daJinebiT sTxova mas, gaenadgurebina dokumentebi da waeSala kompiu-
terSi failebi. xsenebuli dokumentebi ganixila sasamarTlom. ganmcxa-
deblis patimroba gagrZelda, radganac misi saqme rTuli iyo da arse-
bobda Semdgomi gamoZiebis warmarTvis saWiroeba. ufro metic, gamoZieba 
Seaferxa ganmcxadebelma, romelmac uari ganacxada Cvenebis, sakuTari 
xelwerisa da xelmoweris nimuSebis micemaze da ar dasTanxmda Caweri-
liyo misi xma Sedarebis mizniT. aseve arsebobda danaSaulis recidivis 
safrTxe, mowmeebze zewolis ganxorcielebis SesaZlebloba, maTi daSine-
ba, mtkicebulebaTa gayalbeba an gamoZiebisaTvis sxva gziT xelis SeSlis 
saSiSroeba.

71. ganmcxadebels sadavod ar gauxdia, rom pirvel etapze misi pati-
mroba gamarTlebuli iyo. misi pretenziebi ZiriTadad mimarTuli iyo 
patimrobis gadaWarbebul xangrZlivobaze. ar arsebobda `Sesabamisi da 
sakmarisi~ mizezebi, raTa ganmcxadebeli patimrobaSi darCeniliyo aseTi 
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xangrZlivi periodis ganmavlobaSi. saqme ar iyo rTuli. ganmcxadebeli 
iyenebda uflebas, ar mieca Cveneba sakuTari Tavis winaaRmdeg da misi 
uari Cvenebisa Tu xelweris micemaze, xelmowerisa Tu xmis nimuSis miwo-
debaze ar SeiZleboda CaTvliliyo sakmaris safuZvlad patimrobisaTvis. 
ganmcxadebels ar SeiZleba daekisros pasuxismgebloba im faqtisaTvis, 
rom Tanabraldebuli daemala gamoZiebas. mTavrobis mtkiceba, rom gan-
mcxadebels SeeZlo mimaluliyo, hipotezuria da ar iyo gamyarebuli 
mtkicebulebebiT. sapirispirod ki ganmcxadebeli rom mimaluliyo, mas 
unda gaewyvita kavSiri Tavis SvilebTan da daekarga samsaxuri. radganac 
ganmcxadebeli daakaves misi binis Cxrekidan meore dRes, mas bevri dro 
hqonda, survilis SemTxvevaSi, mimaluliyo. igi ver SeZlebda, gaenadgu-
rebina mtkicebulebebi, radganac misi saxli da samsaxuris kabineti gai-
Cxrika da yvela dokumenti amoRebul da saqmis masalebSi iqna CarTuli. 
rac Seexeba satelefono saubrebs, isini ar yofila Semowmebuli erovnu-
li sasamarTloebis mier, xsenebul saubrebze ar gaukeTebiaT miniSneba 
sasamarTloebs patimrobis Sesaxeb brZanebebis gacemisas. aseve ar arse-
bobda mtkicebuleba, rom ganmcxadebeli xelaxla Caidenda danaSauls.

2. sasamarTlos Sefaseba

72. ganmcxadebeli patimrobaSi aiyvanes 2004 wlis 23 ivliss. 2005 wlis 
4 agvistos ganmcxadebeli gaaTavisufles. amgvarad, periodi, romelic 
mxedvelobaSi unda iqnes miRebuli, grZeldeboda weliwadze cota met 
xans. 

73. mxareebs sadavod ar gauxdiaT, rom ganmcxadeblis patimroba 
pirvel etapze ganpirobebuli iyo gonivruli eWviT misi farTomasSta-
bian TaRliTobaSi monawileobis Sesaxeb. sasamarTlo imeorebs, rom 
gonivruli eWvis arseboba, romlis Tanaxmadac dakavebulma pirma Cai-
dina danaSauli, aris sine qua non piroba gangrZobadi patimrobisaTvis. 
Tumca garkveuli drois gasvlis Semdgom es aRar aris sakmarisi. aseT 
SemTxvevebSi sasamarTlom unda daadginos, erovnuli sasamarTlo xe-
lisuflebis mier warmodgenili sxva safuZvlebi amarTleben Tu ara 
Tavisuflebis SezRudvas. rodesac aseTi safuZvlebi `Sesabamisi~ da 
`sakmarisia~, sasamarTlom aseve unda gamoarkvios, erovnuli xelisu-
flebis organoebma gamoavlines Tu ara ̀ keTilsindisiereba~ samarTal
warmoebis warmarTvisas (see Labita v. Italy [GC], # 26772/95, §§ 152 and 153, 
ECHR 2000-IV).

74. ganmcxadeblis gangrZobadi patimrobis kanonierebisa da gamarTle-
bis ganxilvisas raionuli da saolqo sasamarTloebi daJinebiT eyrdno-
bodnen wayenebuli braldebis simZimes, rogorc ganmcxadeblis mimalvis 
umTavres faqtors _ marTlmsajulebaSi Carevisa da danaSaulis xelaxla 
Cadenis safrTxes. Tumca evropulma sasamarTlom mravaljer daadgina, 
rom, marTalia, sanqciis simZime Sesabamisi elementia imis Sefasebisas, 
arsebobs Tu ara mimalvis an danaSaulis xelaxla Cadenis safrTxe, magram 
Tavisuflebis SezRudvis gagrZelebis saWiroeba ar SeiZleba Sefasdes 
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mxolod wminda abstraqtuli TvalsazrisiT da mxolod danaSaulis si-
mZimis mxedvelobaSi miRebiT. winaswari patimrobis gagrZeleba ar Sei-
Zleba aseve im motiviT, rom mosalodnelia sapatimro sasjelis dakisre-
ba sasamarTlo samarTalwarmoebis Sedegad (ix.: Letellier v. France, 1991 wlis 
26 ivnisis gadawyvetileba, seria A # 207, § 51; aseve ix. Panchenko v. Russia,  
# 45100/98, § 102, 2005 wlis 8 Tebervali; Goral v.  Poland, # 38654/97,  
§ 68, 2003 wlis 30 oqtomberi; Ilijkov v. Bulgaria, # 33977/96, § 81, 2001 wlis 
26 ivlisi). aRniSnuli principi gansakuTrebiT unda gamoiyenebodes iseT 
SemTxvevaSi, rogorc es winamdebare saqmeSia mocemuli, rodesac faqte-
bis samarTlebrivi Sefaseba — da, amgvarad, mosalodneli sasjeli gan-
mcxadebelTan mimarTebiT — ganxorcielda prokuraturis mier erovnuli 
sasamarTlos mxridan kontrolis ganxorcielebis gareSe da sasamarT-
los ar Seufasebia, mtkicebulebebi amyarebdnen Tu ara gonivrul eWvs, 
rom ganmcxadebelma Caidina Seracxuli danaSauli (ix. Rokhlina v. Russia,  
# 54071/00, § 66, 2005 wlis 7 aprili). 

75. gamosarkvevi rCeba, erovnulma sasamarTloebma daadgines Tu ara da 
damajereblad warmoaCines Tu ara konkretuli faqtebis arseboba, romle-
bic gaamyarebda maT mierve miRebul gadawyvetilebebs, rom ganmcxadebels 
SeeZlo mimalva, marTlmsajulebisaTvis xelis SeSla an danaSaulis Cadena. 
xsenebulTan mimarTebiT sasamarTlo imeorebs, rom xelisuflebis organoebs 
ekisrebaT valdebuleba, daadginon konkretuli faqtebis arseboba, romlebic 
iZlevian sakmaris safuZvels gangrZobadi patimrobisaTvis. xsenebul situa-
ciebSi mtkicebis tvirTis patimrobaSi myof pirze gadatana udris konvenciis 
me-5 muxliT dadgenili normebis Tavdayira dayenebas. me-5 muxlis debulebe-
bi ki patimrobas gamonaklisad acxadebs da mxolod gamonaklis SemTxvevebSi 
iZleva amis uflebas. aRniSnuli SemTxvevebi ki amomwuravad aris warmoCenili 
da mkacrad gansazRvruli. (ix.: Rokhlina, -s zemoxsenebuli saqme, § 67; Ilijkov-is 
zemoxsenebuli saqme, §§ 84-85).

76. erovnulma sasamarTloebma Seafases ganmcxadeblis potenciuri 
mimalvis safrTxe im faqtze miTiTebiT, rom ganmcxadeblis Tanamzrax-
veli miimala. sasamarTlos azriT, Tanabraldebulis yofaqceva ar Sei-
Zleba yofiliyo gadamwyveti faqtori imis Sefasebisas, arsebobda Tu ara 
ganmcxadeblis mimalvis safrTxe. aseTi Sefaseba unda emyarebodes pati-
mris pirovnul Tvisebebs. winamdebare saqmeSi erovnulma sasamarTloebma 
ar aRniSnes ganmcxadeblis pirovnebis raime maxasiaTebeli niSani an qce-
va, rac gaamarTlebda sasamarTloebis gadawyvetilebas, rom arsebobda 
ganmcxadeblis mimalvis safrTxe; meore mxriv, ganmcxadebeli mudmivad 
warudgenda xolme erovnul sasamaTloebs faqtebs, romlebic amcireb-
da mimalvis safrTxes. Tumca erovnuli sasamarTloebi ar uTmobdnen 
aranair yuradRebas ganmcxadeblis mier warmodgenil argumentebs, ro-
melTa Tanaxmadac ganmcxadebeli ar iyo nasamarTlevi, hqonda mudmivi 
sacxovrebeli da samuSao adgili vladimirSi, stabiluri cxovrebis wesi, 
ori mcirewlovani Svili da aseve is argumenti, rom misi mama mZimed 
iyo avad. erovnul sasamarTloebs ar dauTmiaT aranairi yuradReba im 
faqtisaTvis, rom ganmcxadebels hqonda mimalvis SesaZlebloba misi bi-
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nis Cxrekis Semdgom, magram mas es Sansi ar gamouyenebia, ar mimalula 
da gamomZieblis gankargulebaSi darCa. xsenebul garemoebebSi evropuli 
sasamarTlo adgens, rom mimalvis safrTxe ar yofila dadgenili winam-
debare saqmeSi.

77. sasamarTlo aseve xazgasmiT aRniSnavs, rom me-5 muxlis me-3 pun-
qtis Tanaxmad, xelisuflebis organoebi valdebulni arian, ganixilon 
alternatiuli RonisZiebebi, raTa braldebuli warmodgenil iqnes sa-
samarTlo samarTalwarmoebis etapze, maSin, rodesac xdeba gadawyve-
tilebis miReba imasTan dakavSirebiT, braldebuli unda gaTavisufl-
des, Tu patimrobaSi iqnes ayvanili. sinamdvileSi, me-5 muxlis Sesaba-
misi debuleba uzrunvelyofs ara mxolod uflebas `gonivrul vadaSi 
sasamarTlo samarTalwarmoebis CatarebasTan an samarTalwarmoebis 
periodSi gaTavisuflebasTan dakavSirebiT~, aramed aseve adgens, rom 
`gaTavisufleba SesaZloa, uzrunvelyofil iqnes sasamarTlos winaSe 
gamocxadebis garantiebiT~ (ix.: Sulaoja v. Estonia, # 55939/00, § 64 in fine, 
2005 wlis 15 Tebervali; Jabłoński v. Poland, # 33492/96, § 83, 2000 wlis 
21 dekemberi).

78. winamdebare saqmeSi ganmcxadeblis mTliani patimrobis ganmavlo-
baSi xelisuflebis organoebs ar ganuxilavT ganmcxadeblis sasamarTlo-
Si gamocxadebis uzrunvelyofa ufro msubuqi aRkveTis RonisZiebebiT, 
miuxedavad imisa, rom ganmcxadeblis advokatebma mravaljer moiTxoves 
misi gaTavisufleba giraoTi an qalaqidan gasuvlelobis valdebulebiT 
_ `aRkveTis RonisZiebebi~, romlebic, sisxlis samarTalwarmoebis je-
rovnad warmarTvis miznidan gamomdinare, naTlad aris gansazRvruli 
ruseTis kanonmdeblobiT (ix. winamdebare gadawyvetilebis 45-e punqti). 
erovnul sasamarTloebs arc is auxsniaT Tavis gadawyvetilebebSi, Tu 
ratom ver uzrunvelyofdnen Tavisuflebis SezRudvis sapirispirod 
arsebuli sxva alternativebi sasamarTlo samarTalwarmoebis jerovnad 
warmarTvas. aRniSnulis ganuxorcielebloba kidev ufro auxsnelia im 
faqtiT, rom sisxlis samarTlis saproceso kanonmdebloba naTlad moi-
Txovs erovnuli sasamarTloebisagan, ganixilon naklebad msubuqi Ro-
nisZiebebi rogorc patimrobis alternativa (ix. winamdebare ganCinebis 
47-e punqti).

79. erTaderTi sxva safuZveli ganmcxadeblis gangrZobadi pa-
timrobisaTvis iyo erovnuli sasamarTloebis gadawyevtileba, rom 
ganmcxadebels SeeZlo gaenadgurebina mtkicebulebebi, xeli SeeSa-
la marTlmsajulebisaTvis an xelaxla Caedina danaSauli. sasamarT-
lo aRiarebs, rom gamoZiebis pirvel etapze ganmcxadeblis mier 
marTlmsajulebis ganxorcielebaSi Carevis safrTxe, SesaZloa, amarT-
lebda mis patimrobas. Tumca mas Semdgom, rac Segrovda mtkicebule-
bebi, xsenebuli safuZveli aRar gamodgeboda ganmcxadeblis patimro-
bis gasamarTleblad. ufro metic, erovnulma organoebma ar warmoad-
gines aranairi mizezi, Tu ratom arsebobda aseTi safrTxe. mTavroba 
uTiTebda ganmcxadeblis satelefono saubrebze da acxadebda, rom 
ganmcxadebels SeeZlo, daeSinebina mowmeebi an gaeyalbebina mtkice-
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bulebebi. sasamarTlo imeorebs, rom misi amocana ar aris xelisu-
flebis erovnuli organoebis adgilis dakaveba, romlebmac gamoitanes 
gadawyvetileba ganmcxadeblis patimrobasTan dakavSirebiT, Sesabami-
sad, evropuli sasamarTlos amocana ar aris, ganaxorcielos faqtebis 
sakuTari analizi patimrobis mxardasaWerad an sawinaaRmdegod (ix.: 
Nikolov v. Bulgaria, # 38884/97, § 74, 2003 wlis 30 ianvari; Labita,-s zemox-
senebuli saqme, § 152). winamdebare garemoebebi pirvelad miTiTebul 
iqna evropul sasamarTloSi mimdinare samarTalwarmoebisas da ero-
vnuli sasamarTloebi arcerT maTgans ar dayrdnobian miRebul ga-
dawyvetilebebSi.

80. sasamarTlo aseve acxadebs, rom gadawyvetilebebi, romlebic 
agrZelebdnen ganmcxadeblis patimrobas, jerovnad ar exeboda mis 
pirad situacias. gadawyvetilebaTa umetesobaSi erovnuli sasamarT-
loebi iyenebdnen erTsa da imave Semajamebel formulirebas da ste-
reotipul teqsts. 2005 wlis 19 ivlissa da 2 agvistos miRebuli 
raionuli sasamarTlos gadawyvetilebebi ar iZleoda ganmcxadeblis 
gangrZobadi patimrobis raimenair samarTlebriv safuZvels. xsenebu-
li gadawyvetilebebi mxolod aRniSnavda, rom `ganmcxadebeli unda 
darCes patimrobaSi~. kidev ufro gasakviria, rom im droisaTvis gan-
mcxadebels patimrobaSi gatarebuli hqonda weliwadze meti, gamoZieba 
dasrulebuli iyo da saqme warimarTa sasamarTloSi.

81. aseve gasakviria 2005 wlis 22 Tebervlis saolqo sasamarTlos 
gadawyvetileba, romlis mixedviT, saWiro ar iyo mxareTa mosazrebebis 
mosmena prokuroris mier patimrobis gagrZelebis Taobaze warmod-
genil masalebTan mimarTebiT. xsenebulTan dakavSirebiT sasamarTlo 
kvlavac uTiTebs, rom me-5 muxlis me-3 punqti avaldebulebs `moxe-
les~, piradad mousminos braldebuls, ganixilos faqtebi winaswari 
patimrobis sasargeblod Tu sapirispirod da patimrobasTan dakav-
Sirebul gadawyvetilebaSi aRniSnos is faqtebi, romlebsac eyrdno-
ba gadawyvetileba (ix.: Hood v. the United Kingdom [GC], # 27267/95, § 60, 
ECHR 1999‑I; Schiesser v. Switzerland, 1979 wlis 4 dekembris gadawyve-
tileba, seria A, #34, § 31). xsenebulidan gamomdinare, ganmcxadeblis 
patimrobis gagrZeleba prokuraturis mier warmodgenil masalebTan 
dakavSirebiT, ganmcxadeblis mosazrebis mosmenis gareSe, iseve, ro-
gorc gaTavisuflebis sasargeblod ganmcxadeblis mier warmodgenili 
argumentebis arafrad Cagdeba, SeuTavsebelia konvenciis me-5 muxlis 
me-3 punqtiT dadgenil garantiebTan.

82. bolos, sasamarTlo aRniSnavs, rom samarTalwarmoebis arcerT 
etapze xelisuflebis erovnul organoebs ar ganuxilavT, ganmcxade-
blis patimrobis xangrZlvioba aWarbebda Tu ara `gonivrul vadas~. 
aseT analizs gansakuTrebiT mniSvnelovani adgili unda daekavebina 
erovnuli organoebis mier miRebul gadawyvetilebebSi, gansakuTre-
biT mas Semdgom, rac ganmcxadebelma mravali Tve gaatara cixeSi, Tum-
ca gonivruli vadis testi arasodes yofila gamoyenebuli.

83. zemoxsenebulis gaTvaliswinebiT, sasamarTlo Tvlis, rom 
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konkretuli faqtebis an alternatiuli `aRkveTis RonisZiebebis~ 
ganuxilvelobiT, aseve umTavresad braldebis simZimeze dayrdnobiT, 
xelisuflebis organoebma gaagrZeles ganmcxadeblis patimroba iseT 
safuZvelze, romelic ar SeiZleba miCneul iqnes `Sesabamisad da sak-
marisad~. xsenebul garemoebebSi aucilebeli ar aris imis ganxilva, 
saqme rTuli iyo Tu ara da samarTalwarmoeba `keTilsindisierad~ 
warimarTa Tu ara. Tumca winamdebare saqmeSi sasamarTlos ar SeuZlia, 
daeTanxmos mTavrobis mtkicebas, rom ganmcxadeblis uarma, mieca Cve-
neba, gaaWianura samarTalwarmoeba da gamoiwvia samarTalwarmoebis 
gadadeba, razec pasuxismgebelia ganmcxadebeli. ganmcxadebeli ar iyo 
valdebuli, eTanamSromla xelisuflebis organoebTan da igi ar Sei-
Zleba, davadanaSauloT imaSi, rom srulad gamoiyena dumilis ufleba 
(ix.: mutadis mutandis, Yağcı and Sargın v. Turkey, 1995 wlis 8 ivnisis ga-
dawyvetileba, seria A, # 319‑A, § 66; W. v. Switzerland, 1993 wlis 26 ian-
vris gadawyvetileba, seria A, # 254‑A, § 42). swored prokurorebs ekis-
rebodaT valdebuleba, SeegrovebinaT mtkicebulebebi da waremarTaT 
gamoZieba imgvarad, rom uzurnveleyoT ganmcxadeblis gasamarTleba 
gonivrul vadaSi. sasamarTlo ver darwmunda mTavrobis argumentis 
sisworeSi, rom gamoZiebis gaWianureba bralad unda Seracxvoda gan-
mcxadebels.

84. Sesabamisad, dairRva me-5 muxlis me-3 punqti.

III.	konvenciis me-5 muxlis me-4 punqtis savaraudo darRveva

85. konvenciis me-5 muxlis me-4 punqtze dayrdnobiT, ganmcxadebeli 
Cioda, rom mas ar misces ufleba, monawileoba mieRo 2004 wlis 10 ag-
vistos saapelacio mosmenaSi. ganmcxadebeli aseve Cioda, rom sasamarT-
loebma swrafad ar ganixiles misi saCivrebi 2004 wlis 22 seqtembers, 22 
noembers, 22 dekembersa da 2005 wlis 21 ianvars gamotanil patimrobis 
brZanebebTan dakavSirebiT. me-5 muxlis me-4 punqtis Tanaxmad:

`yvelas, visac dakavebiT an dapatimrebiT aRekveTa Tavisufleba, ufleba 
aqvs, mimarTos sasamarTlos, romelic swrafad ganixilavs misi dapatimre-
bis marTlzomierebis sakiTxs da brZanebs gaTavisuflebas, Tu dapatimre-
ba ar aris kanonieri.~ 

a. daSvebadoba

86. sasamarTlo aRniSnavs, rom es pretenzia ar aris aSkarad dausabu-
Tebeli konvenciis 35-e muxlis me-3 punqtis mniSvnelobiT. sasamarTlo 
aseve aRniSnavs, rom pretenzia ar aris dauSvebeli sxva raime safuZvel-
ze. Sesabamisad, pretenzia daSvebulad unda gamocxaddes 
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b. arsebiTi ganxilva

1. 2004 wlis 10 agvistos saapelacio mosmenaze dauswrebloba

87. mTavrobam warmoadgina, rom sasamarTloze ganmcxadeblis daswre-
bis Txovnis uaryofa SesabamisobaSi iyo erovnul kanonmdeblobasTan, 
romelic zRudavda saapelacio sasamarTloSi im pirebis daswrebas, 
romlebic msjavrdebul an gamarTlebul iqnnen. nebismier SemTxveva-
Si ganmcxadeblis argumentebi naTlad iyo Camoyalibebuli saapelacio 
saCivarSi da ar moiTxovda damatebiT ganmartebebs. ganmcxadeblis ad-
vokatebi eswrebodnen saapelacio mosmenas, rac uzrunvelyofda dacvis 
uflebebs. mTavrobam daamata, rom ganmcxadebeli eswreboda 2004 wlis 
3 noembers gamarTul saapelacio mosmenas da mas ar mouTxovia Semdgom 
saapelacio mosmenebze gamocxadebis nebarTva.

88. ganmcxadebeli aRiarebda, rom misma advokatebma monawileoba mii-
Res 2004 wlis 10 agvistos mosmenaSi. Tumca ganmcxadebeli acxadebda, 
rom misi daswreba aucilebeli iyo, radganac igi gegmavda, sasamarTlo-
saTvis aRewera misi patimrobis saSineli pirobebi. ganmcxadebeli amtki-
cebda, rom erovnuli sasamarTloebis mier ganxorcielebuli praqtika 
aiZulebda mas, gaekeTebina arCevani pirad daswrebasa da misi warmomad-
genlebis daswrebas Soris. miuxedavad imisa, rom 2004 wlis 3 noembris 
mosmenaze daswrebis ufleba miniWebul iqna, es faqti adasturebs mxo-
lod, rom sasamarTloebi ganmcxadeblis Suamdgomlobebs ganixilavdnen 
TviTneburad. ganmcxadebels ar mouTxovia Semdgom mosmenebze daswrebis 
ufleba sasamarTloSi transportirebis ganmaxorcielebel transportSi 
araadamianuri pirobebis gamo.

89. sasamarTlo kvlavac miuTiTebs, rom me-5 muxlis me-4 punqtis Sesa-
bamisad, dakavebul an patimrobaSi myof pirs ufleba aqvs, aRZras samar-
Talawarmoeba sasamarTloSi, raTa man gadaamowmos proceduruli Tu 
arsebiTi pirobebi, romlebic mniSvnelovania `kanonierebisaTvis~, me-5 
muxlis 1-li punqtis gagebiT, Tavisuflebis SezRudvisaTvis (ix. Brogan 
and Others v. the United Kingdom, judgment 1988 wlis 29 noembris gadawyve-
tileba, seria A,# 154-B, § 65). Tumca yovelTvis aucilebeli ar aris, 
rom me-5 muxlis me-4 punqtis Sesabamisad warmoebuli procedura uzrun-
velyofili iyos imave garantiebiT, rac saWiroa konvenciis me-6 muxlis 
1-l punqtTan mimarTebiT sisxlis an samoqalaqo samarTalwarmoebisas. am 
proceduras unda hqondes marTlmsajulebiTi xasiaTi da unda uzrun-
veliyos Sesabamisi garantiebiT, rac saWiroa Sesabamisi Tavisuflebis 
SezRudvis dros (ix. Reinprecht v. Austria, # 67175/01, § 31, ECHR 2005, Se-
mdgomi miniSnebebiT). samarTalwarmoeba unda iyos SejibrebiTobis prin-
cipze dafuZnebuli da unda uzrunvelyofdes mxareTa Tanasworobas. im 
piris patimrobis SemTxvevaSi, romlis patimrobac xvdeba me-5 muxlis 
1-li (c) qvepunqtis moqmedebis sferoSi, aucilebelia mosmenis gamarTva 
(ix. Trzaska v. Poland, # 25792/94, § 74, 2000 wlis 11 ivlisi). patimris mos-
mena piradad an warmomadgenlebis meSveobiT aris im proceduris umniS-
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vnelovanesi garantia, romelic gamoyenebul unda iqnes Tavisuflebis 
SezRudvisas (ix. Kampanis v. Greece, 1995 wlis 13 ivlisis gadawyvetileba, 
seria A, # 318‑B, § 47).

90. sasamarTlo aRniSnavs, rom 2004 wlis 10 agvistos ganxilul iqna 
ganmcxadeblis mier winaswari patimrobis SefardebasTan dakavSirebuli 
saapelacio saCivari. saapelacio mosmenas eswreboda prokurori da gan-
mcxadeblis advokati, magram ara TviT ganmcxadebeli, miuxedavad misi 
Txovnisa, daswreboda mosmenas.

91. sasamarTlo aRniSnavs, rom Tavdapirvelad ganmcxadebeli iTxov-
da saapelacio sasamarTlos winaSe piradad wardgomas, raTa waredgina 
Txovna gaTavisuflebasTan dakavSirebiT piradi garemoebebis safuZve-
lze. Gganmcxadebeli, pirvel rigSi, gegmavda misi patimrobis saSineli 
pirobebis aRweras, rac mis advokats sakuTari TvaliT ar hqonda nanaxi. 
mxolod Tavad ganmcxadebels SeeZlo patimrobis pirobebis aRwera da 
mosamarTlis kiTxvebze pasuxis gacema, Tuki aseTi kiTxvebi daismeboda. 
ufro metic, ganmcxadebels pirvelad eZleoda SesaZlebloba, sakiTxis 
ganxilva moeTxova erovnul sasamarTloebSi, radganac ganmcxadebels ar 
SeeZlo scodnoda winaswari patimrobis pirobebi 2004 wlis 24 ivliss 
gamarTul mosmenaze, rodesac mas Seufardes igi; meore rigSi, rogorc 
Cans, saaapelacio sasamarTlom Tavisi samotivacio nawili daafuZna gan-
mcxadeblis `pirovnebis~ Sefasebaze. sasamarTlom es ganaxorciela we-
rilobiTi dokumentebis safuZvelze, ganmcxadeblis dakiTxvisa da mis-
Tvis piradad patimrobis pirobebis aRweris saSualebis micemis gareSe. 
bolos, sasamarTlo aRniSnavs, rom swored am dros imsjela saapelacio 
sasamarTlom pirvelad im faqtebTan dakavSirebiT, romlebic ganmcxade-
blis patimrobis sasargeblod da sawinaaRmdegod metyvelebdnen. gamom-
dinare pirveli saapelacio mosmenis mniSvnelobidan, aseve saapelacio 
sasamarTlos mier ganmcxadeblis pirovnebaze dayrdnoba da patimrobis 
pirobebis gamo ganmcxadeblis gaTavisuflebasTan dakavSirebuli Sua-
mdgomlobis wardgenis survili saWiros xdida ganmcxadeblis daswrebas 
sasamarTloze, raTa mas mieca sakmarisi informacia da instruqciebi Ta-
visi advokatisaTvis (ix. Graužinis v. Lithuania, # 37975/97, § 34, 2000 wlis 
10 oqtomberi).

92. zemoxsenebulidan gamomdinare, sasamarTlo Tvlis, rom 2004 wlis 
10 agvistos saapelacio mosmenaze daswrebis nebarTvaze uaris gancxade-
bam ganmcxadebels waarTva ufleba, ganexorcielebina sasamarTlos efeq-
turi kontroli misi patimrobis kanonierebaze, rasac iTxovs konvenciis 
me-5 muxlis me-4 punqti.

93. Sesabamisad, dairRva me-5 muxlis me-4 punqti. 

2. gadasinjvis siswrafe

94. mTavrobam warmoadgina argumenti, rom ganmcxadeblis saapelacio 
saCivrebi ganxilul iqna erovnuli kanonmdeblobiT dadgenil vadebSi.

95. ganmcxadebeli xazgasmiT aRniSnavda, rom saxeze iyo misi Tavisu-
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flebisa da xelSeuxeblobis uflebis darRveva da, rom igi imyofeboda 
araadamianur pirobebSi. amitomac misi saCivrebis swrafad ganxilva Za-
lian mniSvnelovani iyo. 

96. sasamarTlo aRniSnavs, rom erovnul sasamarTloebs dasWirdaT 
ocdaTeqvsmeti, ocdaeqvsi da ocdacxra dRe, raTa ganexilaT ganmcxade-
blis mier wardgenili saCivrebi patimrobis brZanebebTan dakavSirebiT 
(ix. winamdebare gadawyvetilebis me-14, me-18, me-20 da 23-e punqtebi). sa-
qmeSi araferi ar miuTiTebs, rom ganmcxadebelma saCivrebis SetaniT rai-
menairad gaaWianura gadasinjvis ganxorcieleba. sasamarTlo Tvlis, rom 
xsenebuli oTxi periodi ar SeiZleba CaiTvalos Sesabamisad `siswrafis~ 
moTxovnasTan, romelic gaTvaliswinebulia me-5 muxlis me-4 punqtiT, 
gansakuTrebiT, Tuki mxedvelobaSi miviRebT im faqts, rom xsenebul pe-
riodebze pasuxismgebloba srulad ekisrebaT xelisuflebis organoebs 
(ix., magaliTad, Rehbock v. Slovenia, #  29462/95, §§  85-86, ECHR 2000‑XII, 
sadac 23 dRis ganmavlobaSi mimdinare gadasinjvis samarTalwarmoeba ar 
iyo `swrafi~).

97. Sesabamisad, dairRva me-5 muxlis me-4 punqti. 

IV.	konvenciis 41-e muxlis gamoyeneba

98. konvenciis 41-e muxlis Tanaxmad:

`Tu sasamarTlo daadgens, rom dairRva konvencia da misi oqmebi, xolo 
Sesabamisi maRali xelSemkvreli mxaris Sidasaxelmwifoebrivi samarTa-
li darRvevis mxolod nawilobrivi gamosworebis SesaZleblobas iZleva, 
saWiroebis SemTxvevaSi, sasamarTlo dazaralebul mxares samarTlian dak-
mayofilebas miakuTvnebs.~

a. ziani 

99. ganmcxadebeli moiTxovda 100 000 evros moraluri zianisaTvis asa-
nazRaureblad.

100. mTavroba Tvlida, rom pretenzia gadaWarbebuli da dausabuTe-
beli iyo da darRvevis dadgenis SemTxvevaSi TviT es faqti aris samarT-
liani dakamayofileba.

101. sasamarTlo aRniSnavs, rom erToblivad dadginda adamianis ufle-
baTa umZimesi darRvevebi. ganmcxadebelma patimrobaSi gaatara weliwadi 
araadamianur da Rirsebis Semlaxvel pirobebSi. ganmcxadeblis patimro-
ba ar eyrdnoboda sakmaris safuZvlebs. misi saapelacio saCivari, Ta-
vdapirvelad gacemul patimrobis brZanebasTan dakavSirebiT, ganxilul 
iqna ganmcxadeblis dauswreblad. bolos, ramdenimejer ganmcxadebels 
uari ganucxades Tavis uflebaze, patimrobis kanoniereba gadasinjuliyo 
swrafad. xsenebul garemoebebSi sasamarTlo Tvlis, rom ganmcxadeblis 
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tanjva da ususuroba ar SeiZleba kompensirebul iqnes mxolod darR-
vevis dadgenis faqtiT. sasamarTlo Tanasworobis principis safuZvel-
ze adgens da aniWebs ganmcxadebels 16000 evros moraluri zianisaTvis, 
plus gadasaxadebs, romlebic SeiZleba daericxos xsenebul Tanxas.

b. xarjebi da gaweuli danaxarjebi

102. dokumentur mtkicebulebebze dayrdnobiT da advokatebis mier 
Sesrulebuli samuSao ganrigis gaTvaliswinebiT, ganmcxadebeli moi-
Txovda 6150 evros b-ni ovCinikovis mier misi interesebis warmodgeni-
saTvis da 1750 evros b-ni bagrianskis mier misi interesebis warmodge-
nisaTvis, romlebmac am samuSaosaTvis daxarjes 123 da 35 saaTi, Sesaba-
misad: ganmcxadeblis ganacxadis formis mosamzadeblad, komentarebis 
wardgenisa da samarTliani dakmayofilebis pretenziebis mosamzade-
blad. ganmcxadebelsa da warmomadgenlebs Soris miRweuli SeTanxme-
bis safuZvelze maTi samuSao unda anazRaurebuliyo saaTSi 50 evros 
odenobis tarifiT.

103. moTxovnil Tanxebs mTavroba gadaWarbebulad Tvlida. mTavrobis 
mtkicebiT, ganmcxadebelma ver daadastura, rom misma warmomadgenlebma 
namdvilad daxarjes dro ganacxadis momzadebisaTvis.

104. sasamarTlos precedentuli samarTlis Tanaxmad, ganmcxade-
bels ufleba aqvs, moiTxovos xarjebisa da gaweuli danaxarjebis ana-
zRaureba, Tuki ganmcxadebeli daamtkicebs, rom xarjebi da danaxar-
jebi gaRebul iqna realurad, aucileblobidan gamomdinare da go-
nivrulia. winamdebare saqmeSi mis winaSe warmodgenili dokumentebis 
gaTvaliswinebiTa da zemoxsenebuli kriteriumebis mxedvelobaSi mi-
RebiT sasamarTlo gonivrulad Tvlis, mianiWos ganmcxadebels 4500 
evro, plus nebismieri gadasaxadi, romliTac SeiZleba daibegros ze-
moxsenebuli Tanxa. 

g. sauravi

105. sasamarTlo Sesaferisad Tvlis, rom sauravi unda dawesdes cen-
traluri evropuli bankis sesxisaTvis gankuTvnili minimaluri procen-
tis saxiT, romelsac unda daematos samprocentiani cifri.

yovelive zemoxsenebulidan gamomdinare,  
sasamarTlo erTxmad

1.	 acxadebs ganacxads arsebiT ganxilvaze daSvebulad;

2.	 adgens, rom dairRva konvenciis me-3 muxli, ganmcxadeblis patimrobis pi-
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robebis gamo, romelic arsebobda vladimiris olqSi arsebul sapatimro 
dawesebuleba # IZ-33/1-Si;

3.	 adgens, rom dairRva konvenciis me-5 muxlis me-3 punqti; 

4.	 adgens, rom dairRva konvenciis me-5 muxlis me-4 punqti, vinaidan ganmcxa-
debels ar mieca  ufleba, daswreboda 2004 wlis 10 agvistos saapelacio 
mosmenas;

5.	 adgens, rom dairRva konvenciis me-5 muxlis me-4 punqti, samarTalwar-
moebis xangrZlivobis gamo, romelic warimarTa ganmcxadeblis mier 2004 
wlis 22 seqtembers, 22 noembersa da 22 dekembers da aseve 2005 wlis 21 
ianvars gamotanili patimrobis brZanebebis gasaCivrebis Sedegad Setanil 
saapelacio saCivrebze;

6.	 adgens,
	 (a) rom mopasuxe saxelmwifom im momentidan 3 Tvis vadaSi, rodesac winam-

debare gadawyvetileba saboloo gaxdeba konvenciis 44-e muxlis me-2 pun-
qtis Sesabamisad, ganmcxadebels unda gadauxados Semdegi Tanxebi, romle-
bic gadayvanil unda iqnes rusul rublebSi, gadaxdis dRisaTvis arsebuli 
kursiT:

(i)	 16 000 evro (Teqvsmeti aTasi evro) moraluri zianisaTvis;
(ii)	 4 500 evro (oTxi aTas xuTasi evro) xarjebisa da gaweuli danaxarje-

bisaTvis;
(iii)	 nebismieri gadasaxadi, romliTac SesaZlebelia daibegros zemoxsene-

buli Tanxebi.

	 (b) rom zemoxsenebuli 3-Tviani vadis gasvlis Semdgom gadaxdis dRemde 
sauravi unda iqnes gadaxdili im moculobiT, rac utoldeba evropuli 
bankis sesxisaTvis gankuTvnili minimalur procents, romelsac unda dae-
matos samprocentiani cifri;

7.	 uaryofs danarCen pretenziebs samarTlian dakmayofilebasTan dakav-
SirebiT.

Sesrulebulia inglisur da frangul enebze, da gacxadebulia weri-
lobiTi saxiT 2006 wlis 1 ivniss, sasamarTlos reglamentis 77-e muxlis 
me-2 da me-3 punqtebis Sesabamisad. 

soren nilseni			                      Cristos rozakisi
registratori					         Tavmjdomare
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konvenciis 45-e muxlis me-2 punqtisa da sasamarTlos reglamentis 
74-e punqtis me-2 punqtis Tanaxmad, b-nma rozakisma da vajiCma ganaCens 
daurTes erToblivi Tanmxvedri azri.

mosamarTle rozakisisa da vajiCis  
Tanxmvedri azri

Cven, sxva mosamarTleebTan erTad, erToblivad xma miveciT konvenciis 
me-5 muxlis me-4 punqtis dadgenas winamdebare saqmis garemoebebSi, rad-
ganac miviCnieT, rom ganmcxadebels ar hqonda Sansi, piradad gamocxade-
buliyo saapelacio sasamarTlos winaSe, `raTa moeTxova patimrobidan 
gaTavisufleba im safuZvlebiT, romlebic ukavSirdeboda mis pirad si-
tuacias~ (ganCinebis 91-e punqti; aseve ix. saqmis faqtebis me-12 punqti). 
gamomdinare im faqtidan, rom sasamarTlom gansakuTrebuli mniSvneloba 
mianiWa ganmcxadeblis pirovnebas, misi piradad gamocxadeba sasamarT-
loSi daexmareboda saapelacio sasamarTlos, sakiTxi Seefasebina ufro 
naTlad da mieca saSualeba ganmcxadeblisaTvis, Tavi daecva ufro efeq-
turad. (ix. mutatis mutandis, Grauzinis v. Lithuania 34-e punqti).

Cven kvlav Zlieri eWvebi gvaqvs palatis mier meore nawilSi gamo-
Tqmul argumentaciasTan dakavSirebiT, rodesac palatam CaTvala, rom 
ganmcxadeblis piradad gamocxadeba aseve aucilebeli iyo, raTa mas sa-
Sualeba miscemoda, ganemarta misi patimrobis saSineli pirobebi, `ras-
Tan dakavSirebiTac mis advokats ar gaaCnda sakmarisi codna~ (ibid). Cven 
vfiqrobT, rom piris pretenziebi patimrobis Taobaze, marTalia, SeiZle-
ba iyos safuZveli konvenciis me-3 muxlTan dakavSirebuli pretenziebis 
warsadgenad, magram es pretenziebi ar xvdeba me-5 muxlis me-4 punqtis 
dacvis sferoSi, romelic yvela dakavebul an patimrobaSi myof pirs 
aZlevs uflebas, aRZras samarTalwarmoeba `sasamarTlos winaSe, rome-
lic swrafad ganixilavs misi dapatimrebis marTlzomierebis sakiTxs da 
brZanebs gaTavisuflebas, Tu dapatimreba ar aris kanonieri~.

marTalia, iseTi sityvebis gamoyeneba, rogorebic aris: `kanoniereba~ 
da `kanonieri~ patimrobis konteqstSi, SesaZloa CaiTvalos, rom aseve 
moicavs iseT situaciebs, rodesac patimrobis pirobebi arRvevs Sida ka-
nonmdeblobas an Tavad konvencias. strasburgis sasamarTlos preceden-
tul samarTals mainc arasodes ganumartavs xsenebuli debuleba amgva-
rad. terminebi: `kanoniereba~ da `kanonieri~ yovelTvis ganimarteboda 
ise, rom isini moicavdnen mxolod procedurul garantiebs, romlebic 
moculia erovnuli samarTliT an konvenciiT, da ara ise, rom moica-
vdnen patimrobis arsebiT pirobebs. yovelive amis Semdgom kanoniere-
bis ganxilva ar aris abstraqtuli qmedeba, aramed dakavSirebulia pa-
timrobaSi myofi piris gaTavisuflebasTan, Tuki dadasturebulia, rom 
patimroba ar aris kanonieri; da Cven Zalian gveeWveba, rom sasamarTlo 
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gadawyvetilebis Sedegad, im SemTxvevaSi, Tuki patimrobis pirobebi ar 
Seesabameba Sida da saerTaSoriso standartebs, kanonieri unda iyos pa-
timrobaSi myofi piris gaTavisufleba. naTelia, rom aseT saCivars, Tuki 
igi miRebuli iqneba sasamarTloebis mier, SeuZlia Secvalos patimrobis 
pirobebi, magram ar SeuZlia gaaTavisuflos patimari. aqedan gamomdina-
re, patimrobaSi myofi piris mier aseT pirobebze dayrdnoba ar SeiZleba 
iyos me-5 muxlis me-4 punqtis gamoyenebis safuZveli, Tumca, ra Tqma 
unda, aseTi pretenzia xvdeba konvenciis sxva muxlebis dacvis sferoSi. 



meneSeva ruseTis winaaRmdeg
Menesheva v. Russia





pirveli seqcia

meneSeva ruseTis winaaRmdeg

(ganacxadi # 59261/00)

gadawyvetileba

strasburgi

2006 wlis 9 marti

saboloo

09/06/2006

winamdebare gadawyvetileba saboloo gaxdeba konvenciis 44-e muxlis 
me-2 punqtiT gaTvaliswinebuli garemoebebis SemTxvevaSi. igi SesaZloa 

daeqvemdebaros redaqciul gadasinjvas.
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saqmeze „meneSeva ruseTis winaaRmdeg“,

(Menesheva v. Russia)

adamianis uflebaTa evropulma sasamarTlom (pirveli seqcia), 
romlis palatam Semdegi SemadgenlobiT:

b-ni x. l. rozakisi, Tavmjdomare,
q-ni s. botuCarova,
b-ni a. kovleri, 
q-ni e. Staineri,
b-ni k. xajievi, 
b-ni d. Spilmani,
b-ni s. e. iebensi, mosamarTleebi,
da b-ni s. nilseni, seqciis mdivani,

2006 wlis 14 Tebervals ganmartoebiT iTaTbira,

gamoitana Semdegi gadawyvetileba, romelic miiRo bolos naxseneb 
dRes:
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procedura

1. saqmes safuZvlad daedo ganacxadi (# 59261/00) ruseTis fede-
raciis winaaRmdeg, romelic 2000 wlis 20 ivniss sasamarTloSi adamianis 
uflebaTa da ZiriTad Tavisufleba dacvis konvenciis (`konvencis~) 34-e 
muxlis Sesabamisad Seitana ruseTis moqalaqem, q-ma olga evgenis asulma 
meneSevam. 

2. ruseTis mTavrobas (`mTavroba~) warmoadgenda b-ni p. laptevi, ruseTis 
federaciis warmomadgeneli adamianis uflebaTa evropul sasamarTloSi.

3. ganmcxadebeli asaCivrebs policiis mier sastik mopyrobas, misi sa-
Civris efeqtiani gamoZiebis ararsebobas, ukanono dakavebasa da dapa-
timrebas da efeqtiani Sidasaxelmwifoebrivi saSualebebis ararsebobas 
zemoxsenebuli saCivrebis mimarT.

4. ganacxadi gadaeca sasamarTlos pirvel seqcias (sasamarTlo re-
glamentis 52-e wesis 1-li punqti). 26-e wesis 1-li punqtis Sesabamisad 
am seqciaSi Seiqmna palata saqmis gansaxilvelad (konvenciis 27-e muxlis 
1-li punqti).

5. 2004 wlis 15 ianvris gadawyvetilebiT sasamarTlom saqme cno nawi-
lobriv dasaSvebad.

6. ganmcxadebelma da mTavrobam waradgines TavianTi mosazrebani sa-
qmis arsebiTi mxaris Sesaxeb (59-e wesis 1-li punqti). mxareebTan kon-
sultaciis Semdeg, palatam miiRo gadawyvetileba, rom saqmis arsebiT 
mxareze mosmena ar iyo saWiro (59-e wesis 1-li punqti in fine), mxareebma 
werilobiT upasuxes TiToeuli maTganis mosazrebebs.

7. 2004 wlis 1 noembers sasamarTlom Secvala seqciebis Semadgenloba 
(25-e wesis 1-li punqti). es saqme gadaeca axlad Seqmnil pirvel seqcias 
(25-e wesis 1-li punqti).

faqtebi

I.	 saqmis garemoebebi

8. ganmcxadebeli daibada 1979 wels da cxovrobs q. bataiskSi, rosto-
vis regioni.

9. 1999 wlis 11 Tebervals policiam daiwyo gamoZieba mkvlelobis 
saqmeze, romelSic mTavari eWvmitanili iyo `l~. miiCneoda, rom `l~ gan-
mcxadeblis megobari iyo.

10. imave dRes policiam gadawyvita, gaeCxrika ganmcxadeblis bina 
`l~-s mosaZebnad.
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11. 1999 wlis 12 Tebervals, daaxlovebiT SuaRamisas, policiis Ta-
namSromlebi mividnen ganmcxadeblis binaSi, savaraudod gasaCxrekad, ma-
gram vinaidan maT ver warmoadgines orderi, ganmcxadebelma ar SeuSva 
isini Sin.

12. momdevno dRes, 1999 wlis 13 Tebervals, daaxloebiT dRis 4 saaTze 
da 30 wuTze sami policieli samoqalaqo tansacmliT elodebodnen ganmcxa-
debels binis karTan. erT-erTma maTganma warmoadgina policiis maiori `s~-
is piradobis damadasturebeli sabuTi da moiTxova ganmcxadeblis binaSi 
Sesvla. vinadan maT kvlavindebulad ar hqondaT orderi, ganmcxadebelma 
maT kidev erTxel ganucxada uari Sin SeSvebaze. policielebma daJinebiT 
moiTxoves SeSveba da ganmcxadebelsa da policielebs Soris warmoiSva cxa-
re diskusia, romlis ganmavlobaSi orive mxarisagan gaisma Seuracxyofeli 
sityvebi da muqara. sabolood, maiorma gasca brZaneba daekavebinaT ganmcxa-
debeli. misma qveSevrdomebma `p~ da `b~ xeli staces ganmcxadebels, gadmoa-
triales gavdayira da ganagrZobdnen mis SeSinebas, Caagdes manqanaSi, romel-
sac ar hqonda policiis manqanis ganmasxvavebeli niSani. dapirispirebisas 
ganmcxadebeli karidan xeliskvriT gamoagdes da man daiziana fexi da Tavi; 
man aseve miartya Tavi manqanas, rodesac is xeliskvriT Seagdes manqanaSi. 
gzaSi maiori `s~-i daemuqra ganmcxadebels da ganucxada, rom is scemda mis 
ojaxs da gaqurdavda mis binas Cxrekisas. 

13. ganmcxadebeli miiyvanes rkinigzis raionis policiis ganyofileba-
Si qalaqSi doni rostovze. ganmcxadebels ar acnobes, ratom miiyvanes is 
policiis ganyofilebaSi. mTavrobis Semdgomi ganmartebiT, es aucilebeli 
iyo policiisaTvis Zalismieri winaaRmdegobis gawevis Sesaxeb oficialuri 
oqmis Sesavsebad. miuxedavad amisa, policiis oqmSi gansazRvruli iyo, rom 
is miiyvanes dasakiTxad. 

14. policiis ganyofilebaSi ganmcxadebeli miiyvanes sisxlis samarTlis 
gamoZiebis departamentis ufrosis moadgilesTan, romelmac dakiTxa is 
`misi meuRlis~ adgilsamyofelis Sesaxeb. ganmcxadebelma uTxra mas, rom is 
arasodes yofila daqorwinebuli, ris Semdegac man daiwyo ganmcxadeblis 
daxrCoba, xolo ramdenime sxva policielma daiwyes ganmcxadeblis cema. da-
axlovebiT ori saaTis ganmavlobaSi isini panRurs hkravdnen da fexebze ur-
tyamdnen ganmcxadebels, isrodnen mTel oTaxSi, scemdnen mas xelketiT da 
Tavs kedelze artymevinebdnen. cemisas isini abralebdnen mas tyuils, aye-
nebdnen Seuracxyofas, emuqrebodnen gaupatiurebiT da ZaladobiT ojaxis 
winaaRmdeg.

15. ganmcxadebelma iTxova, Tavisi naTesavebisaTvis SeetyobinebinaT misi 
dakavebis Sesaxeb; man aseve iTxova samedicino daxmareba da advokatTan 
dakavSirebis ufleba. yvela mis Txovnaze uari ganucxades.

16. ganmcxadeblis dakiTxvis dasasruls rkinigzis raionis prokuroris 
moadgile, `d~, ewvia policiis ganyofilebas da Sevida im oTaxSi, romelSic 
ganmcxadebeli scemes. ganmcxadebelma isargebla SemTxveviT da SesCivla 
dakavebisa da cemis Sesaxeb. man mousmina ganmcxadebels da SesTavaza, rom 
mas daewera misTvis saCivari sastiki mopyrobis Sesaxeb. ganmcxadebeli amt-
kicebs, rom man iqve dawera saCivari da xelze gadasca is `d~-s.
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17. amis Semdeg, daaxloebiT dRis 7 saaTze, ganmcxadebeli waiyvanes 
saxlSi, radgan policias surda, Caetarebina misi binis Cxreka. ganmcxade-
blis mezobels, `z~-s, romelic moiwvies mowmis saxiT, uTxres, rom isini 
eZebdnen `l~-s da man daudastura, rom `l~ ar cxovrobda iq. policiam 
daJinebiT moiTxova binis Cxreka, Tumca, rogorc aRmoCnda, maT kvlav ar 
hqondaT orderi da ganmcxadebelma kvlavindebulad uari ganucxada Sin 
SeSvebaze. xanmokle dapirispirebis Semdeg ganmcxadebels kidev erTxel 
scates xeli da Tavdayira waiyvanes manqanisaken, gzaSi is TaviT ejaxe-
boda kedlebs da enarcxeboda kibeebs. is waiyvanes rkinigzis policiis 
ganyofilebaSi, sadac is kvlav scemes, dakiTxes da brali dasdes `l~-s 
adgilsamyofelis dafarvaSi. Semdeg is moaTavdes dakavebis sakanSi.

18. ganmcxadebeli amyofes dakavebis sakanSi 1999 wlis 14 Tebervlis 
dRis 2 saaTamde da 30 wuTamde. miuxedavad imisa, rom es faqti sadavod 
arasodes gamxdara, ver iqna aRmoCenili raime Canaweri am periodis ganma-
vlobaSi ganmcxadeblis dakavebis Sesaxeb.

19. 1999 wlis 14 Tebervals daaxloebiT dRis 2 saaTze moxda ganmcxa-
deblis piradi Cxreka da binis gasaRebebis amoReba. mogvianebiT imave 
dRes rkinigzis raionis prokurorma gamosca orderi ganmcxadeblis bi-
nis Cxrekis Sesaxeb da es Cxreka Catarda.

20. imave dRes ganmcxadebeli warudgines Tanamdebobis pirs, romel-
mac Tavis gacnobis gareSe uTxra mas `xuTi dRe~. mogvianebiT ganmcxade-
belma gaigo, rom is iyo q. rostovis rkinigzis raionuli sasamarTlos 
mosamarTle `p~ da, rom `xuTi dRe~ niSnavda xuTdRian patimrobas admi-
nistraciuli gadacdomisaTvis, policiisaTvis Zalismieri winaaRmdego-
bis gawevis gamo. imave dRes ganmcxadebeli waiyvanes administraciuli 
dakavebis specialur centrSi.

21. 1999 wlis 18 Tebervals, rodesac unda momxdariyo ganmcxadeblis 
ganTavisufleba xuTdRiani dakavebis Semdeg, policiis maiorma `s~-ma, 
romelmac is daakava, gamowera ganmcxadebeli dakavebis centridan, wai-
yvana rkinigzis raionis policiis ganyofilebaSi da ubrZana mas gaerecxa 
iataki policiis ganyofilebis Semosasvlel derefanSi. rodesac ganmcxa-
debelma es daasrula, maiorma is gaanTavisufla. 

22. 1999 wlis 19 Tebervals ganmcxadebelma gaiara sasamarTlo-same-
dicino eqspertiza. samedicino eqspertma daadgina, rom mas aReniSneba 
araerTi sisxlCaqceva saxeze da fexebze, dabeJilobebi saxeze, ybaze, ki-
serze da fexebze, Tavis rbil qsovilebze travmuli SeSupeba.

1.	 sastik mopyrobasa da ukanonono dakavebasTan dakavSirebuli  
sasamarTlo ganxilva

23. 1999 wlis 11 marts rostovis olqis gubernatoris samsaxurTan 
arsebulma adamianis uflebaTa komisiis wevrma ganmcxadeblis saxeliT 
mimarTa saCivrebiT rostovis regionis Sinagan saqmeTa departamentis 
ufross da rostovis regionis prokurors. isini moiTxovdnen gamoZiebis 
Catarebas policiis mier ganmcxadeblis mimarT sastik mopyrobasTan da 
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mis ukanono dakavebasTan dakavSirebiT; maT TandarTuli hqondaT fa-
qtebis detaluri gadmocema da 1999 wlis 19 Tebervlis sasamarTlo-
samedicino daskvna. 

24. 1999 wlis 15 marts ganmcxadebelma sarCeli Seitana rostovis re-
gionis q. bataiskis saqalaqo sasamarTloSi, miyenebuli zianis asanazRau-
reblad, romelSic man miuTiTa sastik mopyrobaze policiis mxridan da 
Seedava mis dakavebasa da binis CxrekasTan dakavSirebiT.

25. 1999 wlis 30 marts rostovis regionis Sinagan saqmeTa departamen-
tis ufrosis moadgilem Seatyobina ganmcxadebels, rom ganxorcielda Sida 
mokvleva ganmcxadeblis saCivris gamo da, rom misi mtkicebebis miiCnies 
dausabuTeblad. Sida mokvlevis daskvnebi gadaigzavna prokuraturaSi. amas-
Tanave, ganmcxadebels aseve Seatyobines, rom ramdenime Tanamdebobis pirs, 
romelTa vinaoba ar iyo dazustebuli, brali daedoT disciplinur darR-
vevebSi. adamianis uflebaTa komisiis wevrma miiRo msgavsi werili.

26. 1999 wlis 12 aprils ganmcxadebelma miiRo werili rkinigzis raionis 
prokuroris moadgilis, ̀ d~-sagan, romelsac ganmcxadebeli Sexvda policiis 
ganyofilebaSi (ix. me-16 punqti). man Seatyobina ganmcxadebels, rom policiis 
winaaRmdeg ganmcxadeblis saCivari mas gadmougzavna q. rostovis prokura-
turam da rom man gadawyvita, ar aRZras sisxlis samarTlis saqme policiis 
im TanamSromlebis mimarT, romlebsac ganmcxadebeli brals sdebs. 

27. 1999 wlis 7 maiss rkinigzis raionis prokurorma `x~-m Seatyobina q. 
bataiskis saqalaqo sasamarTlos, savaraudod maTi oficialuri moTxovnis 
Semdeg, rom ganmcxadeblis dakavebasa da dapatimrebasTan dakavSirebuli 
vercerTi dokumentebi ver iqna aRmoCenili. 

28. 1999 wlis 9 ivniss q. rostovis saqalaqo prokuraturidan prokuro-
ris moadgilem daadastura es gadawyvetileba. 

29. 1999 wlis 22 dekembers rostovis regionis q. bataiskis saqalaqo sa-
samarTlom ganixila ganmcxadeblis sarCeli da daadgina, rom ganmcxadeblis 
binis Cxreka, misi winaswari dakaveba da xuTdRiani dakaveba iyo kanonieri. 
sasamarTlom daadgina, rom policia moqmedebda kanonierad, prokuroris 
nebarTviT da rom es aucilebeli iyo mkvlelobis saqmis gamosaZieblad. 
rac Seexeba sastik mopyrobasTan dakavSirebul gancxadebebs, sasamarTlom 
moiSvelia prokuroris uari, gamoZiebis dawyebis Sesaxeb policiis TanamS-
romelTa mimarT da policiis Sida mokvlevis daskvna, rom veranairi sastiki 
mopyroba ver dadginda. man uaryo sasamarTlo-samedicino daskvna, rogorc 
saqmesTan kavSirSi armyofi da daadgina, rom gancxadeba sastiki mopyrobis 
Sesaxeb iyo dausabuTebeli. 

30. 2000 wlis 23 Tebervals rostovis saolqo sasamarTlom ganixila gan-
mcxadeblis apelacia da mxari dauWira adre miRebul gadawyvetilebas. 

2. administraciuli dakavebis gasaCivreba

31. 1999 wlis 15 marts ganmcxadebeli Seecada, gaesaCivrebina xuTdRiani 
dakaveba rostovis saolqo sasamarTloSi. is amtkicebda, rom mas ar acnobes 
im Tanamdebobis piris saxeli, romelmac miiRo gadawyvetileba misi dakave-
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bis Sesaxeb da, rom man ar dausva mas kiTxvebi, ar amcno mis winaaRmdeg raime 
braldebis Sesaxeb, ar auxsna mis winaSe ganmcxadeblis wardgenis mizani da 
ar misca mas dakavebis Sesaxeb gadawyvetilebis asli. 

32. 1999 wlis 17 marts imave mosamarTlem, romelmac miiRo gadawyve-
tileba xuTdRiani patimrobis Sesaxeb, Seatyobina ganmcxadebels, rom es 
gadawyvetileba ar SeiZleba gasaCivrdes Cveulebrivi wesiT da rom is Sei-
Zleba gasaCivrdes prokuroris mier.

33. 1999 wlis 25 marts ganmcxadebelma saCivari Seitana q. rostovis rki-
nigzis raionul sasamarTloSi da rostovis saolqo sasamarTloSi. man gaa-
saCivra uari misi sarCelis samoqalaqo samarTalwarmoebis wesiT ganxilvis 
Sesaxeb.

34. 1999 wlis 26 maiss rostovis saolqos sasamarTlos Tavmjdomarem 
upasuxa ganmcxadebels, rom saqmeSi arsebuli mtkicebulebiT, misi dakaveba 
iyo kanonieri, radgan is gamoyenebul iqna administraciuli darRvevisaT-
vis, materaluri da procesualuri kanonmdeblobis Sesabamisad. 

35. 1999 wlis 17 ivliss ganmcxadebelma Seitana sxva sarCeli rostovis 
saolqo sasamarTloSi misi dakavebis Sesaxeb gadawyvetilebis winaaRmdeg. 

36. 1999 wlis 23 agvistos rostovis saolqo sasamarTlos Tavmjdomaris 
movaleobis Semsrulebelma upasuxa, rom kanonmdebloba ar iTvaliswinebs 
administraciuli dakavebis Sesaxeb gadawyvetilebis gasaCivrebas.

37. ganmcxadebeli SemdgomSi Seecada, edava zemoaRniSnul gadawyvetile-
bebze, magram arcerTi sarCeli ar miiRes im safuZvliT, rom sasamarTlos 
ar gaaCnda iurisdiqcia am sakiTxis mimarT. 

3. momdevno ganxilva

38. 2003 wlis 15 ianvars rkinigzis raionis prokuraturam aRZra 
sisxlis samarTlo saqme dakavebasTan, dapatimrebasa da sastik mopyro-
basTan dakavSirebiT ganmcxadeblis saCivris gamo. 

39. 2003 wlis 28 Tebervals rostovis regionis prokurorma Tavisi 
iniciativiT Seitana wardgineba rostovis saolqo sasamarTlos Ta-
vmjdomaresTan, raTa gauqmebuliyo 1999 wlis 14 Tebervlis gadawyve-
tileba, romliTac ganmcxadebels waeyena braldeba administraciuli 
samarTaldarRvevis CadenisaTvis. man ganacxada, rom ganmcxadeblis 
mier winaaRmdegobis gaweva policiis TanamSromelTaTvis ar aris  
administraciuli samarTaldarRveva, vinaidan policia moqmedebda 
ukanonod da rom patimroba nebismier SemTxvevaSi araTanazomieri sas-
jeli iyo. 

40. 2003 wlis 5 marts rostovis saolqo sasamarTlos Tavmjdomarem 
daakmayofila wardgineba da gaauqma gadawyvetileba im safuZvliT, rom 
mosamarTles, romelmac wauyena braldeba ganmcxadebels, ar ganuxilavs 
saqmis garemoebebi da ar daudgenia iyo Tu ara ganmcxadebeli damnaSave 
raime administraciuli samarTaldarRvevis CadenisaTvis. dadginda, rom 
ar momxdara Zalismieri winaaRmdegoba, radgan policia atarebda gamo-
Ziebas da ar icavda sazogadoebriv wesrigs maSin, rodesac ganmcxade-
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belma gauwia mas winaaRmdegoba. aseve dadginda, rom policia moqmedebda 
procesualuri kanonmdeblobis darRveviT.

41. 2003 wlis 25 agvistos rkinigzis raionis prokuraturam Sewyvita 
sisxlis samarTlis saqme savaraudo sastik mopyrobasTan, ukanono daka-
vebasa da patimrobasTan dakavSirebiT im safuZvliT, rom policiis Ta-
namSromlebs ar CaudeniaT raime ukanono moqmedeba. 

42. 2004 wlis 3 marts generalurma prokuraturam gaauqma 2003 wlis 
25 agvistos gadawyvetileba saqmis Sewyvetis Sesaxeb da ganaaxla gamoZie-
ba sastik mopyrobasa da ukanono dakavebasTan dakavSirebiT. rkinigzis 
raionis prokuraturas mieca 30 dRe gamoZiebis dasasruleblad genera-
luri prokuroris zedamxedvelobiT. am gadawyvetilebis Sesabamisi nawi-
li iTvaliswinebs Semdegs:

`[ganmcxadebeli] amtkicebda, rom prokuroris orderis ararsebobis gamo 
is SeewinaaRmdega policiis ukanono Sesvlas mis binaSi da ukanono Cxrekas 
da, amitomac, iqna ukanonod dakavebuli, dapatimrebuli da nacemi...

samedicino Semowmebam naTelhyo cemiT gamowveuli mravali dazianeba, ... 
romelTa warmoSobis dro da mizezi emTxveva [ganmcxadeblis] mtkicebas ... 
gamoZiebam ar daadgina garemoebebi, romlebmac gamoiwvis es dazianebebi.

angariSebi administraciuli samarTaldarRvevisa da 1999 wlis 13 Tebervals 
ganmcxadeblis dakavebis Sesaxeb ... Seicavs yalb gancxadebebs TviTmxilve-
lebis monawileobis Sesaxeb ... es garemoebebi ar iqna srulad gamoZiebuli, 
miuxedavad imisa, rom isini gaxdnen ganmcxadeblis administraciuli dakave-
bis safuZveli.~

43. 2004 wlis 19 aprilis werilSi mTavrobam miuTiTa, rom gamoZieba 
jer kidev mimdinareobs. mxareebs ar warmoudgeniaT raime axali cnobebi 
gamoZiebis msvlelobis Sesaxeb.

a. Sesabamisi Sidasaxelmwifoebrivi kanonmdebloba

1. boroti daumorCilebloba

44. administraciul kodeqsis (Кодекс об административных право
нарушениях РСФСР) Sesabamisi debulebebi, romlebic moqmedebda 2002 
wlis 1 ivlisamde, adgens:

muxli 165

`boroti daumorCilebloba policiis TanamSromlisa Tu saxalxo razmelis 
kanonieri gankargulebisa Tu moTxovnis mimarT, ... isjeba jarimiT minima-
luri xelfasis 10-da 15 odenobiT, an erTidan or wlamde gamosasworebeli 
samuSaoTi ..., an Tu es RonisZiebebi arasakmarisad miiCneva, 15 dRemde pa-
timrobiT.~
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2. mowmeTa dakiTxva

45. amJamad moqmedi sisxlis samarTlos saproceso kodeqsis Sesabamisi 
nawili adgens:

muxli 155

`mowmeebi gamoiZaxebian dasakiTxad werilobiTi SetyobinebiT, romlis ga-
dacema dasturdeba mowmis xelmoweriT, an misi aryofnis SemTxvevaSi, misi 
ojaxis srulwlovani wevris xelmoweriT ...

SetyobinebaSi unda mieTiTos vin gamoiZaxeba mowmis saxiT, sad da vis 
winaSe. ra dRes da romel saaTze mowme unda wardsges da aseve argamocxa-
debis Sedegebi. mowme aseve SeiZleba gamoZaxebul iqnes telefonogramiT 
an telegramiT.~

muxli 157

mowmis dakiTxva xdeba gamoZiebis adgilas. gamomZiebels SeuZlis gadawy-
vitos, rom mowme daikiTxos mowmis mdebareobis adgilas.

3. administraciuli dakaveba da dapatimreba

46. ruseTis federaciis konstitucia, romelic miRebulia 1993 wlis 
12 dekembers referendumiT, adgens Semdegs:

muxli 22

`1. yvelas aqvs Tavisuflebisa da piradi xelSeuxeblobis ufleba.

2.	 dakaveba, dapatimreba da Tavisuflebis aRkveTa dasaSvebia sasamarTlo 
gadawyvetilebiT. dauSveelia vinmes dakaveba 48 saaTze meti xniT, sa-
samarTlo gadawyvetilebis miRebamde.~ 

administraciuli kodeqsis me-19 Tavi (ixileT zemoT) iTvaliswinebs, 
rom policiam SeiZleba moaxdinos administraciuli dakaveba, raTa Ta-
vidan aicilos administraciuli samarTaldarRvevis Cadena, daadginos 
piris vinaoba, Seadginos oqmi administraciuli samarTaldarRvevis Cade-
nis Sesaxeb, Tu es aucilebeli iyo da ar SeiZleboda adgilze ganxorcie-
lebuliyo da raTa uzrunvelyofiliyo efeqtiani sasamarTlo ganxilva 
an administraciuli sasjelis aRsruleba. 242-e muxli adgens, sakuTriv, 
rom administraciuli dakavebis xangrZlivobam ar SeiZleba gadaaWarbos 
sam saaTs, garda iseTi samarTaldarRvevebisa, maT Soris, Tu piri po-
liciis kanonier brZanebas Zalismier winaaRmdegobas uwevs, piri SeiZleba 
dakavebul iqnes im droiT, ra droc aucilebelia misi saqmis raionuli 
(saqalaqo) mosamarTlis an policiis zemdgomi Tanamdebobis piris mier 
saqmis gansaxilvelad. 240-e muxli adgens dakavebis oqmis Sedgenis mo-
Txovnebs. 
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administraciuli kodeqsi ar iTvaliswinebs administraciuli dakave-
bis gasaCivrebas, Tu is Sefardebulia mosamarTlis mier. Sesabamisi de-
bulebebi adgens Semdegs:

muxli 266

`raionuli (saqalaqo) sasamarTlos an mosamarTlis gadawyvetileba admi-
nistraciuli saxdelis dakisrebis Sesaxeb sabolooa da ar eqvemdebareba 
gasaCivrebas administraciuli samarTalwarmoebis wesiT ...~

muxli 274

`raionuli (saqalaqo) mosamarTlis gadawyvetileba administraciuli sax-
delis dakisrebis Sesaxeb, romelic gaTvaliswinebulia ..., 165, ... muxle-
biT SeiZleba Seicvalos an gauqmdes imave mosamarTlis mier prokuroris 
protestis safuZvelze, aseve zemdgomi sasamarTli instanciis Tavmjdo-
maris mier, Tavisi inciativiT.~

samarTali

I.	 konvenciis me-3 muxlis savaraudo darRveva

47. konvenciis me-3 muxlis safuZvelze ganmcxadebeli Civis, rom policia 
mas sastikad moepyro dakavebisas da policiis ganyofilebaSi patimrobisas. 
ganmcxadebeli aseve Civis, rom misi gancxadebebi sastiki mopyrobis Sesaxeb 
efeqtianad ar gamoZiebula, rogorc amas moiTxovs amave muxliT gaTva-
liswinebuli procesualuri valdebuleba. konvenciis me-3 muxliT dadge-
nilia Semdegi:

`aravin SeiZleba daeqvemdebaros wamebas, araadamianur an Rirsebis Se-
mlaxvel mopyrobasa da dasjas.~

a. savaraudo sastiki mopyroba policiis mxridan

1. mxareTa poziciebi

48. ganmcxadebelma miuTiTa, rom 1999 wlis 13 Tebervals is daaka-
ves iseTi formiT, ramac daarRvia konvenciis me-3 muxli. is aseve amt-
kicebda, rom policiis ganyofilebaSi miyvanisTanave im policielebma 
scemes ganmcxadebeli, romlebmac dakiTxes, xolo Semdeg imave dRes 
is scemes, rodesc man uari ganucxada Sin SeSvebaze binis gasaCxrekad. 
is amtkicebda, rom man miiRo dazianebebi, rogoricaa sisxlCaqceve-
bi da dabeJilobebi da SeSinebulad grZnobda Tavs aseTi mopyrobis 
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gamo. is aseve amtkicebda, rom amis Semdeg mas ar miuRia samedicino 
momsaxureba. 

49. ganmcxadebelma warmoadgina sasamarTlo-samedicino daskvna, rome-
lic Catarda misi ganTavisuflebidan mokle xanSi. daskvnaSi miTiTebulia 
dazianebebi, romelic Seesatyviseba mis mier movlenebis gadmocemas.

50. mTavrobam Tavis 2004 wlis 15 martis memorandumSi da 2004 wlis 19 
aprilis werilSi aRniSna, rom mimdinareobs gamoZieba sastiki mopyrobis 
Sesaxeb ganmcxadeblis gancxadebebTan dakavSirebiT. mTavrobam Seatyobina 
sasamarTlos, rom generalurma prokuraturam gadasinja sisxlis samarT-
lis saqme # 3467098, romelic exeba policiis TanamSromlebis mier TavianTi 
uflebamosilebis borotad gamoyenebas da 2004 wlis 3 marts ganaaxla gamo-
Zieba. mTavrobam ganacxada, rom mas ar SeuZlia raime komentaris gakeTeba am 
saCivrebis arsebiT mxaresTan dakavSirebiT vidre, is ar dasruldeba.

51. am droidan mTavrobas ar mouwodebia damatebiTi informacia gamo-
Ziebis mimdinareobisa an dadgenili faqtebis Sesaxeb.

2. sasamarTlos Sefaseba

52. sasamarTlo ixsenebs, rom `Tu policiis ganyofilebaSi miyvanili 
piri janmrTelia, magram ganTavisuflebisas aRmoCnda, rom aqvs dazia-
nebebi, saxelmwifos ekisreba valdebuleba warmoadginos damajerebeli 
ganmarteba ram gamoiwvia aseTi dazianebebi da, Tu man es ver moaxer-
xa, wamoiWreba konvenciis me-3 muxlis darRvevis sakiTxi~ (ix. Tomasi v.  
France, 1992 wlis 27 agvistos gadawyvetileba, Series A # 241-A, gverdebi 
40-41, 108-e-11-e punqtebi, da Selmouni v. France [GC], # 25803/94, 87-e pun-
qti, ECHR 1999-V).

53. Cvenebis Sefasebisas, sasamarTlom zogadad gamoiyena mtkicebis 
kriteriumi `gonivruli eWvis gareSe~ (ixileT Ireland v. the United Kingdom, 
1978 wlis 18 ianvris gadawyvetileba, Series A # 25, 64-e-65-e gverdebi, 
161-e gverdi). Tumca aseTi mtkiceba SeiZleba gamomdinareobdes sakma-
risad sarwmuno, damajerebeli da Sewyobili daskvnebis Tanaarsebobidan 
an faqtis msgavsi udavo prezumpciidan. rodesac Sesabamisi movlenebi 
eqceva, mTlianad an mniSvnelovanwilad, xelisuflebis eqskluziuri ga-
mgeblobis qveS, rogori SemTxvevac aris pirebis patimrobaSi moTavseba 
xelisuflebis kontrolis qveS, warmoiSoba faqtis mtkice prezumpcia 
im dazianebebis mimarT, romlebic moxda aseTi patimrobisas, mtkicebis 
tvirTi miiCneva, rom aris xelisuflebis mxares, raTa man warmoadginos 
damakmayofilebeli da damajerebeli axsna (ixileT Ribitsch v. Austria, 1995 
wlis 4 dekembris gadawyvetileba, Series A # 336, 34-e punqti, Salman v. 
Turkey [GC], # 21986/93, me-100 punqti, ECHR 2000-VII).

54. sasamarTlom aRniSna, rom mTavrobas ar udavia ganmcxadeblis mier 
movlenebis gadmocemaze an sasamarTlo-samedicino daskvnaze. 2003-2004 
wlebSi Catarebul gamoZiebas ar warmoudgenia raime axali faqti an mtki-
ceba, romelic ar warmoudgenia ganmcxadebels. arc mTavrobas warmoud-
genia alternatiuli axsna imisa, ram gamoiwvia ganmcxadeblis daziane-
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bebi. kerZod, SeiZleba gamoiTqvas imis damamtkicebeli varaudi, rom es 
dazianebebi ar momxdara policiis mier ganmcxadeblis dakavebamde.

55. amasTave, xelisuflebam aRiara, rom ganmcxadeblis mtkicebebi da-
majerebeli iyo. kerZod, generalurma prokuraturam daadastura, rom 
ganmcxadebeli Tanamimdevruli da sruli iyo Tavis mtkicebebSi sastik 
mopyrobasTan dakavSirebiT da miuTiTa, rom ganmcxadeblis dazianebe-
bi, romlebic aRniSnulia samedicino daskvnaSi Seesabameba ganmcxadeblis 
mier warmodgenili faqtebis gadmocemas (ix. 42-e punqti).

56. sasamarTlom aRniSna, rom policia elodeboda, rom ganmcxadebe-
li miawvdida informacias `l~-is mier Cadenil danaSaulTan dakavSirebiT, 
romelic savaraudod ganmcxadeblis megobari aris. is amaxvilebs yura-
dRebas winaaRmdegobriv oficialur gancxadebebze, ratom waiyvanebs gan-
mcxadebeli policiis ganyofilebaSi da askvnis, rom ganmcxadebeli wai-
yvanes ganyofilebaSi danaSaulis Sesaxeb mowmis saxiT dasakiTxad da ara 
umniSvnelo administraciul samarTaldarRvevasTan dakavSirebiT, rac ga-
moiyenes rogorc sababi. am dakiTxvas Tan ar axlda ruseTis kanonmdeblo-
biT gaTvaliswinebuli Cveulebrivi procesualuri garantiebi, rogorc 
aris dakiTxvis Cawera, advokatis xelmisawvdomoba da sxva, Sesabamisad, 
sasamarTlos ar SeuZlia gamoricxos policiis mier Zalis gamoyeneba gan-
mcxadeblisagan informaciis miRebis mizniT.

57. ganmcxadeblis Tanamimdevruli da detaluri gancxadebebis gaTva-
liswinebiT, romlebic dasturdeba sasamarTlo-samedicino daskvniT da 
damajerebeli ganmartebis ararsebobis mxedvelobaSi miRebiT, romlebic 
exeba patimrobidan ganTavisuflebis Semdeg ganmcxadeblis sxeulze aR-
moCenili dazianebebis warmoSobas, sasamarTlo iziarebs mosazrebas, rom 
ganmcxadeblis mimarT policiam gamoiyena sastiki mopyroba.

58. rac Seexeba sastiki mopyrobis aqtebis seriozulobas, sasamarTlo 
ixseniebs, rom imisaTvis, rom ganisazRvros unda dakvalificirdes Tu 
ara wamebad sastiki mopyrobis mocemuli forma, man mxedvelobaSi unda 
miiRos me-3 muxliT ganmtkicebuli gansxvaveba am cnebasa da aradamianuri 
an Rirsebis Semlaxveli mopyrobis cnebas Soris. arsebobda imis ganzrax-
va, rom konvenciam, am ganmsxvavebis meSveobiT, unda daados specialuri 
stigma winaswarganzraxul araadamianur mopyrobas, romelic iwvevs Za-
lian seriozul da sastik tkivils. sasamarTlos winaSe adre iyo saqmeebi, 
romlebSic man daadgina, rom ganxorcielda mopyroba, romelic SeiZleba 
aRiweros mxolod rogorc wameba. (ixileT Aksoy v. Turkey, 1996 wlis 18 de-
kembris gadawyveitleba, Reports of Judgments and Decisions 1996-VI, gv. 2279, 
64-e punqti; Aydin v. Turkey, 1997 wlis 25 seqtembris gadwyvetileba, Reports 
1997-VI, 1891-e-92-e gverdebi, 83-e-84-e da 86-e punqtebi; Selmouni, zemoT 
citirebuli, 105-e punqti; Dikme v. Turkey, # 20869/92, 94-e-96-e punqtebi, 
ECHR 2000-VIII da SedarebiT axali gadawyvetileba Batc and Others v. Turkey, 
nos. 33097/96 and 57834/00, 116-e punqti, ECHR 2004-…).

59. gasaCivrebuli aqtebi miznad isaxavdnen, gaeRviZebinad ganmcxade-
belSi SiSis, tkivilisa da arasrulfasovnebis grZnoba, rasac SeuZlia 
daamciros ganmcxadebeli da, SesaZloa, gatexos misi fizikuri da mora-
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luri winaaRmdegoba. nebismier SemTxvevaSi, sasamarTlo kidev erTxel 
aRniSnavs, rom TavisuflebaaRkveTili pirebis mimarT fizikuri Zalis 
gamoyeneba, romelic ar aris mkacrad ganpirobebuli maTive moqmedebiT, 
akninebs adamianur Rirsebas da, principSi, aris me-3 muxliT ganmtkicebu-
li uflebis xelyofa (ixileT Selmouni, zemoT citirebuli, 99-e punqti).

60. sasamarTlo adgens, rom winamdebare SemTxvevaSi fizikuri tkivilis 
an tanjvis arseboba dasturdeba samedicino daskvniT da ganmcxadeblis  
mtkicebiT patimrobaSi yofnisas mis mimarT sastiki mopyrobis Sesaxeb. mo-
vlenebis Tanamimdevroba aseve miuTiTebs imaze, rom ganmcxadebels ganzrax 
aqvs miyenebuli tkivili da tanjva, sakuTriv, ganmcxadeblisagan `l~-Tan 
dakavSirebiT informaciis miRebis mizniT (ix. 53-e-53-e punqtebi).

61. `tkivilisa da tanjvis~ seriozulobis Sesafaseblad, romelic 
miadga ganmcxadebels, sasamarTlom ganixila saqmis yvela garemoeba, ro-
goricaa mopyrobis xangrZlivoba, misi fizikuri da fsiqologiuri Sede-
gebi da, zogierT SemTxvevaSi, msxverplis sqesi, asaki da janmrTelobis 
mdgomareoba (ixileT, zemoTcitirebuli, 120-e punqti). sasamarTlo aR-
niSnavs, rom im droisaTvis ganmcxadebeli iyo 19 wlis da, rogorc mandi-
losani, romelic winaaRmdegobas uwevs ramdenime policiel mamakacs, is 
iyo gansakuTrebiT daucveli. amasTanave, sastiki mopyroba grZeldeboda 
ramdenime saaTi, romlis ganmavlobaSi is orjer scemes da dauqvemdeba-
res Zlier fizikuri da moraluri zemoqmedebis sxva formebs.

62. aseT gamoremoebebSi, sasamarTlo askvnis, rom erTianobaSi da misi 
miznisa da seriozulobis gaTvaliswinebiT, gamoyenebuli sastiki mo-
pyroba Seadgens wamebas konvenciis me-3 muxlis gagebiT.

63. sasamarTlo askvnis, rom dairRva konvenciis me-3 muxli.

b. efeqtiani gamoZiebis savaraudo Cautarebloba

1. mxareTa argumentebi

64. ganmcxadebeli amtkicebs, rom uSualod am movlenebis Semdeg 
man Seitana ramdenime saCivari sisxlissamarTlebrivi devnis Sesaxeb 
policiis im TanamSromlebis winaaRmdeg, romlebsac am movlenebTan 
hqondaT kavSiri; rom ganmcxadebelma miuTiTa maTi saxelebi da wo-
debebi da aseve amtkicebda, rom SeuZlia maTi amocnoba; da rom man 
waradgina miyenebuli dazianebebis damadasturebeli sasamarTlo-sa-
medicino daskvna. miuxedavad amisa, arcerma misma saCivarma ar miaRwia 
mizans da ar Catarebula gamoZieba, sanam mopasuxe saxelmwifos ar See-
tyobina evropuli sasamarTlosaTvis wardgenili ganacxadis Sesaxeb. 
rac Seexeba 2003 wels Catarebul gamoZiebas, ganmcxadebeli ar miiC-
nevs mas dauyovneblad an efeqtianad da ufro metic, ganmcxadebeli 
SiSobda, rom xelisuflebas eqneboda uaryofiTi reaqcia im faqtis 
mimarT, rom man Seitana ganacxadi evropul sasamarTloSi da eSino-
da maTTan kontaqtisa. Sesabamisad, is ar asrulebda aqtiur rols am 
procesSi. ganmcxadebeli amtkicebda, rom miuxedavad imisa, rom man 
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Cveneba misca ganmcxadebels, is arasodes ar yofila informirebuli 
am procesis Sedegebis Sesaxeb.

65. mTavrobas ar mouxdenia am saCivarTan dakavSirebuli sakiTxebis 
komentireba (is. zemoTmoyvanili 47-e-48-e punqtebi).

2. sasamarTlos Sefaseba

66. upirveles yovlisa, sasamarTlo Tvlis, rom samedicino daskvna da 
ganmcxadeblis saCivrebi da Cveneba warmoSobs gonivrul eWvs, rom misi 
dazianebebi SeiZleba gamowveuli yofiliyo policiis mier. 

67. rodesac individi wamoayenebs sadavo mtkicebas, rom mis mimarT 
policiam gamoiyena sastiki mopyroba, romelic arRvevs me-3 muxls, es 
debuleba, romelic unda iqnes ganxiluli saxelmwifos zogad valde-
bulebasTan erTad konvenciis 1-li muxlTan dakavSirebiT, rom `yvela-
saTvis uzrunvelyofen am konvenciis I TavSi gansazRvrul uflebebsa da 
Tavisuflebebs~, arapirdapir moiTxovs, rom Catardes efeqtiani oficia-
luri gamoZieba. am gamoZiebis Sedegad unda gaxdes SesaZlebeli am pirTa 
identificireba da dasja (ix. Assenov and Others, 1998 wlis 28 oqtombris 
gadawyvetileba, Reports 1998-VIII, gv. 3290, 102-e punqti da Labita v. Italy, 
[GC], # 26772/95, 131-e punqti, ECHR 2000-IV). sasamarTlos precedentul 
samarTalSi gansazRvruli efeqtianobis minimaluri standartebi aseve 
moicavs moTxovnas, rom gamoZieba iyos damoukidebeli, moukerZoebeli 
da daeqvemdebaros sazogadoebriv yuraRdebas da rom kompetenturi 
saxelmwifo organoebi unda moqmedebdnen samagaliTo gulmodginebiT da 
dauyovneblad (ix. magaliTad, Isayeva and Others v. Russia, nos. 57947/00, 
57948/00 and 57949/00, 208-e-213-e punqtebi, 2005 wlis 24 Tebervali.)

68. sasamarTlo adgens, rom warmoiSva procesualuri valdebuleba, 
gamoZiebul iqnes ganmcxadeblis mtkiceba sastiki mopyrobis Sesaxeb ma-
Sinve, rodesac ganmcxadebelma wamoWra sakiTxi xelisuflebis kompeten-
turi organoebis, anu prokuraturisa da policiis zemdgomi organoebis 
winaSe. misi Txovnebi gamoZiebis Sesaxeb Setanil iqna incidentidan erTi 
Tvis ganmavlobaSi da Seicavda movlenebis detalur gadmocemas, rac 
pirdapir miuTiTebda calkeul pirebze da Tan erTvoda sasamarTlo-sa-
medicino daskvna, romelic adasturebda mis istorias. miuxedavad amisa, 
zemoaRniSnuls ar mohyolia gamoZieba. mokvlevam, romelic Catarda Si-
nagan departamentSi (ix. zemoTmiTiTebuli 25-e punqti), miuxedavad imi-
sa, rom mas mohyva ramdenime disciplinuri braldeba, ar gamoavlina im 
pirTa saxelebi, romlebsac waeyenaT brali an maTi sasjelis safuZveli. 
marto am mizeziT es ar SeiZleba CaiTvalis efeqtian gamoZiebad da mTa-
vrobam sworadac ar CaTvala is aseTad. 

69. gamoZieba xelaxla gaixsna gasaCivrebuli movlenebis mxolod Ti-
Tqmis 4 wlis Semdeg, rodesac sakiTxi gaxda Sidasaxelmwifoebrivi orga-
noebis yuradRebis obieqti evropuli sasamarTlosaTvis ganmcxadeblis 
mimarTvis gamo. saqme gamoZiebul iqna sisxlissamarTlebrivi samarTal
warmoebis wesiT, romelic, miuxedavad dagvianebisa, ar iyo ganwiruli 
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warumateblobaze, radgan saqmis masalebi ukve Seicavda ganmcxadeblis 
mier wardgenil sakmaris dokumentur mtkicebulebebs. miuxedavad ami-
sa, gamoZieba ar iyo damakmayofilebeli, radgan man ver SeZlo daedgina 
arsebiTi garemoebebi da pasuxi gaeca mis winaSe dasmul kiTxvebs, ro-
goricaa ganmcxadeblis dazianebebis warmoSoba (ix. zemoTmiTiTebuli 
42-e punqti).

70. 2004 wlis 3 marts generalurma prokurorma gasca brZaneba gamo-
Ziebis ganaxlebis Sesaxeb, magram am droidan amas araferi mohyolia. Sesa-
bamisad, sasamarTlo mxolod is darCenia, daaskvnas, rom ukanaskneli sami 
wlis ganmavlobaSi xelisuflebam ar gamoaswora gamoZiebis daudevroba, 
romelsac is aSkarad acnobierebda. 

71. Sesabamisad, dairRva evropuli konvenciis me-3 muxli sastiki mo-
pyrobis Sesaxeb ganmcxadeblis mtkicebis mimarT efeqtiani gamoZiebis 
ararsebobis gamo.

II.	 sastiki mopyrobis mimarT konvenciis me-13 muxlis 
savaraudo darRveva

72. ganmcxadebeli aseve amtkicebs, rom uari eTqva efeqtiani dacvis 
saSualebaze sastiki mopyrobis Sesaxeb misi konvenciiseuli saCivris mi-
marT. ganmcxadebeli aRniSnavs, rom yvela misi mcdeloba, aRZruliyo 
sisxlis samarTlis saqme, warumateblad dasrulda, iseve rogorc misi 
mcdelobebi, mieRo anazRaureba sasamarTlosagan samoqalaqo samarTa-
lwarmoebis wesiT. ganmcxadebeli miuTiTebs me-13 muxlze, romelic 
iTvaliswinebs Semdegs: 

`yvelas, visac daerRva am konvenciiT gaTvaliswinebuli uflebebi da 
valdebulebebi, unda hqondes samarTlebrivi dacvis efeqtiani saSualeba 
erovnuli xelisuflebisagan, Tundac es darRveva Caidinos pirma, rome-
lic samsaxurebriv uflebamosilebas axorcielebda.~

73. mTavrobas ar warudgenia komentarebi, garda im komentarebisa, rac 
man waradgina konvenciis me-3 muxlTan dakavSirebiT.

74. sasamarTlo aRniSnavs, rom konvenciis me-13 muxli moiTxovs, rom 
rodesac dgas konvenciiT gaTvaliswinebuli erTi an ramdenime uflebis 
sadavo darRvevis sakiTxi, msxverplisaTvis xelmisawvdomi unda iyos ase-
Ti darRvevisaTvis saxelmwifo moxeleebisa an organoebis pasuxismgeb-
lobis dadgenis meqanizmi. xelSemkvrel saxelmwifoebs miniWebuli aqvT 
garkveuli diskrecia Tu rogor daeqvemdebarebian isini am debulebis 
Tanaxmad konvenciiseul valdebulebebs. rogorc saerTo wesi, Tu dac-
vis erTi saSualeba TavisTavad mTlianad ar akmayofilebs me-13 muxlis 
moTxovnebs, kanonmdeblobiT gaTvaliswinebuli dacvis saSualebebis er-
Tobliobam SeiZleba daakmayofilos is (ix. mraval sxva saqmeebs Soris, 
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Kudla v. Poland, [GC], # 30210/96, 157-e punqti, ECHR 2000-XI; aseve ix. Čonka v. 
Belguim, # 51564/99, 75-e punqti, ECHR 2002-I).

75. Tumca, me-13 muxlidan gamomdinare saxelmwifos valdebulebis far-
glebi varirebs gamomdinare ganmcxadeblis saCivris xasiaTidan da, zogierT 
SemTxvevaSi, konvencia moiTxovs gansakuTrebuli dacvis saSualebis uzrun-
velyofas. amdenad, saeWvo sikvdilis an sastiki mopyrobis saqmeebSi, me-2 
da me-3 muxlebiT gaTvaliswinebuli uflebebis fundamenturi mniSvnelo-
bis gaTvaliswinebiT, me-13 muxlis moiTxovs, saWiroebis SemTxvevaSi, kom-
pensaciis gacemasTan erTad, safuZvlian da efeqtian gamoZiebas, romlis 
Sedegad SesaZlebeli iqneba pasuxismgebeli pirebis identificireba da das-
ja (ix. Anguelova v. Bulgaria, # 38361/97, 161-e-162-e punqtebi, ECHR 2002-IV; 
Assenov and Others v. Bulgaria, zemoT citirebuli, 114-e punqti et seq.; Süheyla 
Aydin v. Turkey, #. 25660/94, 208 punqti, 24 maisi, 2005 weli).

76. winamdebare saqmeSi arsebuli mtkicebulebebis safuZvelze sa-
samarTlom daadgina, rom saxelmwifo xelisuflebis organoebi arian 
pasuxismgebeli dazianebebisaTvis, romlebic miadga ganmcxadebels 1999 
wlis 13 Tebervals. ganmcxadeblis saCivrebi Sidasaxelmwifoebrivi 
saxelmwifo organoebis mimarT am TvalsazrisiT efuZneba imave Cvenebas 
da Sesabamisad, aris sadavo me-13 muxlis miznebisaTvis (ix. Boyle and Rice 
v. the United Kingdom, 1988 wlis 27 aprilis gadawyvetileba, Series A # 131, 
gv. 23, 52-e punqti). amdenad, xelisuflebas ekisreboda valdebuleba, Cae-
tarebina efeqtiani gamoZieba policiis TanamSromelTa Sesaxeb ganmcxa-
deblis mtkicebebTan dakavSirebiT. zemoTmoxseniebuli mizezebis gamo, 
ar SeiZleba CaiTvalos, rom Catarda efeqtiani sisxlissamarTlebrivi 
gamoZieba. Sesabamisad, dacvis nebismieri sxva saSualebas, romelic xel-
misawvdomi iyo ganmcxadeblisaTvis, sarCeli miyenebuli zianis Sesaxeb, 
warmatebis SezRuduli Sansi hqonda. maSin rodesac samoqalaqo sasamarT-
loebs aqvT faqtis damoukidebeli Sefasebis unari, praqtikaSi winmswre-
bi sisxlissamarTlebriv mokvlevisadmi mikuTvnebul wonas imdenad didi 
mniSvneloba aqvs, rom mosarCelis mier warmodgenili yvelaze damajere-
beli sawinaaRmdego mtkicebac ki xSirad uaryofilia rogorc `uadgi-
lo~. samoqalaqo samarTalwarmoeba, romelic wamoiwyo ganmcxadebelma, 
axdens amis ilustrirebas. sasamarTlom ubralod gaiziara prokuroris 
azri saqmeSi arsebuli faqtebis yovelgvari ganxilvis gareSe, rom gan-
mcxadeblis mtkiceba ar imsaxurebda yuradRebas, (ix. zemoTmoxseniebuli 
29-e da 30-e punqtebi). Sesabamisad, saqmis garemoebebis mixedviT, sarCeli 
zaralis Sesaxeb iyo mxolod Teoriuli da iluzoruli dacvis saSuale-
ba, romelsac ar hqonda unari, mieca ganmcxadeblisaTvis anazRaurebis 
miRebis saSualeba. 

77. Sesabamisad, sasamarTlo adgens, rom ganmcxadebels uari eTqva 
Sidasaxelmwifoebrivi dacvis efeqtian saSualebaze policiis mier 
sastiki mopyrobis mimarT. amdenad, dairRva evropuli konvenciis  
me-13 muxli. 
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III.	konvenciis me-5 da me-6 muxlebis savaraudo darRveva 
administraciul dakavebasTan dakavSirebiT

78. ganmcxadebeli asaCivrebs, rom misi dakaveba 1999 wlis 13 Teber-
vals, patimroba Ramis ganmavlobaSi policiis ganyofilebaSi da momde-
vro xuTdRiani patimroba iyo ukanono. es saCivrebi gamocxadda dasaSve-
bad konvenciis me-5 da me-6 muxlebis Sesabamisad. 

me-5 muxli

`1. yvelas aqvs Tavisuflebisa da piradi xelSeuxeblobis ufleba. aravis 
SeiZleba aRekveTos Tavisufleba, garda Semdegi SemTxvevebisa da kanoniT 
gansazRvruli proceduris Sesabamisad, esenia:

a.	 uflebamosili sasamarTlos mier msjavrdebuli piris kanonieri da-
patimreba;

b.	 piris kanonieri dakaveba an dapatimreba kanonis Sesabamisad gacemuli 
sasamarTlos brZanebis SeusruleblobisaTvis an kanoniT gaTvaliswi-
nebuli nebismieri valdebulebis Sesrulebis uzrunvelsayofad;

g.	 piris kanonieri dakaveba an dapatimreba uflebamosili sasamarTlo 
organos winaSe mis warsadgenad, rodesac arsebobs samarTaldarR-
vevis Cadenis safuZvliani eWvi, an safuZvlianad aris miCneuli pi-
ris mier samarTaldarRvevis Cadenis Tu misi Cadenis Semdeg mimal-
vis aRkveTis aucilebloba;

d.	arasrulwlovanis dapatimreba kanonieri brZanebis safuZvelze mas-
ze aRmzrdelobiTi zedamxedvelobisaTvis an misi kanonieri dapati-
mreba uflebamosili sasamarTlo organos winaSe mis warsadgenad;

e.	 pirTa kanonieri dapatimreba infeqciur daavadebaTa gavrcele-
bis Tavidan asacileblad, an suliT avadmyofebis, alkoholikebis, 
narkomanebisa Tu mawanwalebis kanonieri dapatimreba;

v.	 piris kanonieri dakaveba an dapatimreba qveyanaSi misi unebarTvod Ses-
vlis aRsakveTad, an im piris dakaveba Tu dapatimreba, romlis winaaRmde-
gac xorcieldeba RonisZiebebi deportaciisa Tu eqstradiciis mizniT.

... 

4. yvelas, visac dakavebiT an dapatimrebiT aRekveTa Tavisufleba, ufleba 
aqvs, mimarTos sasamarTlos, romelic swrafad ganixilavs misi dapatimre-
bis marTlzomierebis sakiTxs da gamoscems brZanebas misi gaTavisuflebis 
Sesaxeb, Tu dapatimreba ar aris kanonieri. 

me-6 muxli

`... wardgenili nebismieri sisxlissamarTlebrivi braldebis safuZvliano-
bis gamorkvevisas yvelas aqvs ... saqmis samarTliani da saqveyno ganxilvis 
ufleba ... sasamarTlos mier.~ 
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79. mTavrobam daadastura, rom ganmcxadeblis dakaveba da dapati-
mreba iyo ukanono. Tumca, is amtkicebs, rom ganmcxadebeli aRar unda 
CaiTvalos savaraudo darRvevaTa msxverpli am Tavis mixedviT. mTavro-
bam miuTiTa rostovis raionuli sasamarTlos Tavmjdomaris 2003 wlis 5 
martis gadawyvetilebaze, romelmac daadgina, rom ganmcxadeblis dakave-
ba arRvevda erovnul kanonmdeblobas da gaauqma 1999 wlis 14 Tebervlis 
gadawyvetileba. 

80. mTavrobis mosazrebiT, am gadawyvetilebam misca ganmcxadebels 
SesaZlebloba, moeTxova kompensacia calke samoqalaqo samarTalwar-
moebaSi miyenebuli aramaterialuri zianisaTvis Tavisuflebis uka-
nono aRkveTis gamo, rogorc es gaTvaliswinebulia samoqalaqo kode-
qsis 1070-e da 1100-e muxlebiT. mTavroba Tvlis, rom vinaidan gan-
mcxadebelma ar Seitana aseTi sarCeli miyenebuli zianisaTvis, mas ar 
amouwuravs dacvis Sidasaxelmwifoebrivi saSualebebi da, Sesabamisad, 
sasamarTlom uari unda ganacxados saCivarze ganmcxadeblis dakavebas-
Tan dakavSirebiT. 

81. ganmcxadebelma sadavo gaxada mTavrobis pozicia da daadastura 
Tavisi saCivrebi. 

82. Tavis SepasuxebaSi mTavrobam mimarTa sasamarTlos TxovniT, daeskvna, 
rom 2003 wlis 5 martis gadawyvetilebam mianiWa ganmcxadebels msxverplis 
statusi da rom man unda mimarTos kompensaciisaTvis. Tumca, sasamarTlo 
aRniSnavs, rom arsebiTad igive Sepasuxeba ukve iyo wamoyenebuli mopasuxe 
mTavrobis mier da masze uari ganacxada sasamarTlom ganacxadis dasaSvebo-
bis Sesaxeb Tavis gadawyvetilebaSi. Sesabamisad, sasamarTlo ar ganixilavs 
mTavrobis Sepasuxebas. 

a. dakavebis kanoniereba

83. upirveles yovlisa, sasamarTlo aRniSnavs, rac ar gamxdara sadavo 
mxareebi mier, rom ganmcxadeblis dakaveba, patimroba Ramis ganmavlobaSi 
policiis ganyofilebaSi da momdevro xuTdRiani administraciuli pa-
timroba Seadgenda Tavisuflebis aRkveTas konvenciis me-5 muxlis 1-li 
punqtis gagebiT.

84. pirveli gansaxilveli sakiTxia, moicavs Tu ara dakavebas Tavi-
suflebis aRkveTis romelime daSvebuli safuZveli, romelic amomwu-
ravad aris CamoTvlili me-5 muxlis 1-el punqtSi, sasamarTlo aRniS-
navs, rom ganmcxadeblis dakaveba xvdeba or sxvadasxva periodSi, anu 
1999 wlis 14 Tebervals mosamarTlesTan Semdgar Sexvedramde da mis 
Semdeg. am dRes ganmcxadebels miesaja xuTdRiani patimroba, rac uka-
vSirdeboda ganmcxadeblis mier savaraudod Cadenil administraciul 
samarTaldarRvevas; Sesabamisad, am TvalsazrisiT mis dakavebas aqvs 
mkafiod gansazRvruli safuZvlebi. rac Seexeba winmswreb patimrobas 
Ramis ganmavlobaSi, is rCeba auxsneli. sasamarTlo ganixilavs am pe-
riodebs cal-calke. 
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1. dakaveba da patimroba Ramis ganmavlobaSi

85. sasamarTlo aRniSnavs, rom ganmcxadeblis dakavebis erT-erT 
etapze, mas waeyena oficialuri braldeba administraciuli samarTal-
darRvevisaTvis da Teoriulad, ganmcxadebeli unda yofiliyo dapa-
timrebuli administraciuli kodeqsis 242-e muxlis Sesabamisad, sanam 
misi administraciuli saqmis mosmenas Caatarebda mosamarTle. Tumca, 
rogorc gairkva, policiis ganyofilebaSi misi wardgenis WeSmariti 
mizezi iyo, aeZulebidaT is, rom mieca informacia `l~-is saqmeze da 
gamoerTvaT misi binis gasaRebi. administraciuli samarTaldarRvevis 
Sesaxeb braldebis wayeneba aSkarad ubralo sababi iyo, raTa momxda-
riyo misi dakiTxva.

86. aseT garemoebebSi sasamarTlos SeuZlia, rom ar miiRos gadawyve-
tileba imaze, iyo Tu ara ganmcxadeblis patimroba Ramis ganmavlobaSi 
saerTod moculi konvenciis me-5 muxlis 1-eli punqtis romelime qvepun-
qtiT, radgan nebismier SemTxvevaSi gamoyeneba es mosazrebani. 

87. pirvel rigSi, sasamarTlo aRniSnavs, rom veranairi dokumenti 
ver iqna aRmoCenili, romelic konkretulad exeba ganmcxadeblis daka-
vebas da mis dapatimrebas Ramis ganmavlobaSi policiis ganyofilebaSi 
(ix. zemoaRniSnuli 27-e punqti). Sesabamisad. 20 saaTis ganmavlobaSi 
ganmcxadeblis dakavebidan ar gakeTebula raime Canaweri imis Sesaxeb, 
vin iyo ganmcxadebeli da ra iyo misi dapatimrebis mizezi. varaudis 
SemTxvevaSic ki, rom policias ganzraxuli hqonda, waredgina misTvis 
braldeba administraciuli samarTaldarRvevisaTvis, es mainc ar aTa-
visuflebda maT sabaziso formalobebis Sesrulebisagan, ganmcxade-
blisaTvis Tavisuflebis aRkveTamde. es faqti TavisTavad unda iqne 
miCneuli seriozul xarvezad, radgan sasamarTlos tradiciuli mo-
sazrebaa, rom individis Tavisuflebis daudasturebeli aRkveTa aris 
konvenciiT gaTvaliswinebuli fundamentuli garantiebis sruli ig-
norireba da iwvevs am uflebis Zalian uxeS darRvevas. iseT sakiTxeb-
ze Canawerebis ararseboba, rogiricaa dapatimrebis TariRi, dros da 
adgili, dapatimrebulis saxeli, dapatimrebis mizezebi da im piris 
saxeli, vinc es moaxdina, unda iyos miCneuli kanonierebis moTxovnisa 
da konvenciis me-5 muxlis mizanTan Seusabamod (Anguelova v. Bulgaria, 
zemoT miTiTebuli, 154-e punqti da Kurt v. Turkey, 1998 wlis 25 maisis 
gadawyvetileba, Report of Judgments and Decisions 1998-III, 125-e punqti).

88. amasTanave, mTavrobis mier saqmis dasaSvebad gamocxadebis Semdeg 
warmodgenili komentarebidan SeiZleba gakeTdes daskvna, rom ganmcxa-
deblis dakaveba iyos ukanono erovnuli kanonmdeblobis mixedviT (is. 
zemoTmiTiTebuli 39-e-40-e punqtebi).

89. amis fonze, sasamarTlo askvnis, rom periodi ganmcxadeblis dapati-
mrebidan 1999 wlis 14 Tebervals mosamarTlis winaSe wardgenamde ar ak-
mayofilebs me-5 muxlis 1-li punqtiT dadgenil garantiebs. Sesabamisad, 
dairRva es muxli. 
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2.	 xuTdRiani patimroba policiisaTvis Zalismieri winaaRmdegobis 
gawevis braldebiT

90. 1999 wlis 14 Tebervals ganmcxadebeli warudgines mosamarTles, 
romelmac daadgina, rom man policias gauwia Zalismieri winaaRmdego-
ba, administraciuli kodeqsis 165-e muxliT gaTvaliswinebuli adminis-
traciuli samarTaldarRveva, da miusaja mas xuTdRiani patimroba. 2003 
wlis 5 marts es gadawyvetileba ukanonod gamocxadda da gauqmda. auci-
lebelia ganisazRvros, am sasjelis moxda, rac mohyva administraciuli 
samarTalwarmoebis wesiT msjavrdebas, ganxorcielda Tu ara me-5 muxlis 
Sesabamisad, me-6 muxlis mixedviT saqmis garemoebebis winaswari gadawyve-
tis gareSe.

91. sasamarTlo ixseniebs Semdeg zogad principebs, romlebic dadgin-
da saqmeze Benham v. the United Kingdom (1996 wlis 10 ivnisis gadawyveti-
leba, Reports 1996-III, me-40-42-e punqtebi) da dadasturda sxva saqmeebze 
(is. Lloyd and Others v. the United Kingdom, nos. 29798/96 et seq., 2005 wlis 1 
marti; da Perks and Others v. the United Kingdom, nos. 25277/94 et seq., 1999 12 
oqtomberi):

40. ZiriTadi sakiTxi, romelic am saqmeSi unda ganisazRvros aris is, `ka-
nonieria~ Tu ara sadavo patimroba, imis CaTvliT, Seesabameba Tu ara is 
`kanoniT gansazRvrul proceduras~. aq konvencia ZiriTadad miuTiTebs 
erovnul kanonmdeblobaze da adgens materialuri da procesualuri we-
sebis dakmayofilebis valdebulebas, magram amasTan damatebiT is adgens, 
rom Tavisuflebis raime formiT aRgveTa unda Seesabamebodes me-5 muxlis 
mizans, kerZod ukanonobisagan individebis dacvas ... 

42. pirvel rigSi erovnulma xelisuflebam, gansakuTrebiT ki sasamarT-
loebma unda ganmarton da gamoiyenon erovnuli kanonmdebloba. Tumca, vi-
naidan me-5 muxlis 1-li punqtis mixedviT erovnuli kanonmdeblobis Seus-
rulebloba iwvevs konvenciis darRvevas, sasamarTlos SeuZlia da unda 
gamoavlinos garkveuli uflebamosileba, gadaxedos sakiTxis kanonmdeblo-
basTan Sesabamisobas.

42. patimrobis periodi principSi kanonieri iqneba, Tu is ganxorcielda sa-
samarTlos brZanebiT. mogvianebiT imis dadgenam, rom sasamarTlom dauSva 
iseTi brZanebis gamocemiT, aucileblad ar unda moaxdinos gavlena pati-
mrobis periodis kanonierebis ukuqceviT Zalaze. am mizeziT, strasburgis 
organoebi mudmivad uars acxadeben saCivrebis dakmayofilebaze iseTi pi-
rebisagan, romlebsac wayenebuli aqvs sisxlissamarTlebrivi braldeba da 
romlebic asaCivreben, rom maTi braldeba an sasjeli saapelacio sasamarT-
lom mcdarad miiCnia.

92. sasamarTlo aRniSnavs, rom xuTdRiani patimroba ganxorcielda 
im mosamarTlis brZanebis Sesabamisad, romelic principSi kompetenturi 
iyo mieRo aseTi gadawyvetileba. am brZanebis arsebiTi siswore zoga-
dad cdeba sasamarTlos gansjis areals, rogorc es gamomdinarebs zemoT 
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citirebuli precedentuli samarTlidan. Tumca, es saqme gansxvavdeba 
im saqmeebisagan, romlebSic sadavo gadawyvetilebebi keTilsindisierad 
miiRo sasamarTlo xelisuflebams, kanoniT gaTvaliswinebuli procedu-
ris mixedviT. am saqmeSi mosamarTlem, sapirispirod, ganaxorciela Tavi-
si uflebamosileba konvenciiT gaTvaliswinebuli procesualuri garan-
tiebTan aSkarad darRveviT. Sesabamisad, patimrobis Sesaxeb brZaneba ewi-
naaRmdegeboda ukanonobisagan dacvas, rac garantirebulia konvenciis 
me-5 muxliT. 

93. aqedan gamomdinare, dairRva me-5 muxlis 1-li punqti ganmcxade-
blis xuTdRian patimrobasTan dakavSirebiT.

b. samarTliani sasamarTlo ganxilvis ufleba

1. me-6 muxlis 1-li punqtis gamoyeneba

94. miuxedavad imisa, rom me-6 muxlis gamoyeneba administraciul 
samarTalwarmoebaSi ar aris sadavo, sasamarTlo miiCnevs aucileblad, 
rom Tavisi iniciativiT imsjelos am sakiTxze. zemoaRniSnuli mizezebis 
gamo is Tvlis, rom am samarTalwarmoebas Sexeba aqvs sisxlissamarTle-
brivi braldebis gansazRvrasTan ganmcxadeblis mimarT. 

95. sasamarTlo aRniSnavs, darRveva rom dakvalificirdes `sisxlis-
samarTlebrivad~ konvenciis miznebisaTvis, pirvel rigSi aucilebelia 
imis dadgena, darRvevis ganmsazRvreli debuleba ganekuTvneba Tu ara 
sisxlis samarTals, mopasuxe saxelmwifos kanonmdeblobis mixedviT; Sem-
deg unda ganisazRvros ̀ darRvevis buneba~ da sasjelis simkacris xarisxi 
(ix. Öztürk v. Germany, 1984 wlis 21 Tebervlis gadawyvetileba, Series A # 
73, gv. 18, 50-e punqti da Demicoli v. Malta, 1991 wlis 27 agvistos gadawyve-
tileba, Series A # 210, gv. 15-17, 31-e-34-e punqtebi).

96. rac Seexeba Sidasaxelmwifoebriv klasifikacias, sasamarTlom adre 
unda ganixila sferoebi, romlebic kanonmdeblobiT gansazRvruli iyo, 
rogorc `administraciuli~ da daadgina, rom is moicavs zogierT iseT 
samarTaldarRvevas, romlebic Tavisi bunebiT sisxlissamarTlebrivia, 
magram Zalze umniSvneloa, rom maTi regulireba moxdes sisxlis samarT-
lisa da proceduris mixedviT (ix. Palaoro v. Austria, 1995 wlis 23 oqtom-
bris gadawyvetileba, Series A # 329-B, gv. 38, 33-e-35-e punqtebi). ruseTis 
kanonmdeblobaSic es asea. 

97. sasamarTlo aseve aRniSnavs, rom Tavisuflebis dakargva, ro-
melic gamoiyeneba rogorc sasjeli danaSaulisaTvis, zogadad gane-
kuTvneba sisxlissamarTlebriv sferos, garda iseTi SemTxvevebisa, Tu 
Tavisi bunebiT, xangrZlivobiT an aRsrulebis xerxi ar iwvevs arsebiTi 
zianis miyenebas (Engel and Other v. the Netherlands, 1976 wlis 8 ivnisis 
gadawyvetileba, Series A # 22, 82-e-83-e puntebi da Ezeh and Connors v. 
the United Kingdom [GC], nos. 39665/98 da 40086/98, 69-e da 130-e punqte-
bi, ECHR 2003-X). am saqmeSi ganmcxadebels aRekveTa Tavisufleba xuTi 
dRis ganmavlobaSi da moTavsda dakavebis centrSi sasjelis periodis 
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ganmavlobaSi. sabolood, ganmcxadeblis mimarT gamoyenebuli sanqciis 
mizani aSkarad dasamsjelo iyo.

98. es mosazrebebi sakmarisia imis dasadgenad, rom danaSauli, ro-
melSic ganmcxadebels brali daedo SeiZleba dakvalificirdes rogorc 
`sisxlissamarTlebrivi~ konvenciis miznebisaTvis. aqedan gamomdinarebs, 
rom gamoyeneba me-6 muxli.

2.	 dakmayofilda Tu ara ganmcxadeblis samarTliani sasamarTlo ganx-
ilvis ufleba

99. mTavroba daTanxmda imas, rom mocemuli procesi xasiaTdeboda 
xarvezebiT rogorc Sidasaxelmwifoebrivi kanonmdeblobasTan, ise kon-
venciasTan mimarTebiT. marTlac, sasamarTlo brZaneba, romelmac gaauq-
ma zemoxsenebuli gadawyvetileba, adgenda, rom `mosamarTlem, romelmac 
ganaCeni gamoutana ganmcxadebels, ar ganuxilavs saqmis garemoebebi da 
ar daudgenia misi braleuloba administraciul samarTaldarRvevaSi~. 
amas adasturebs ganmcxadeblis mtkicebebi, rom ar Catarebuli sasamarT-
lo procesi rogorc aseTi da rom sasamarTlo procesis formaluri 
mxarec ki ignorirebuli iyo imis gamo, rom mas ar mieca SesaZlebloba, 
daedgina mosamarTle `p~-s winaSe misi xanmokle wardgenis mizezi. 

100. aqedan gamomdinareobs, rom dairRva me-6 muxlis 1-li punqti. 

IV.	administraciuli samarTaldarRvevis CadenaSi 
braldebis gasaCivrebis SeuZlebloba

101. ganmcxadebeli asaCivrebs, rom erovnuli kanonmdeblobis mixedviT, 
gadawyvetileba, romelic iTvaliswinebda mis administraciul patimrobas 
ar eqvemdebareboda gasaCivrebas. Sesabamisad, is amtkicebs, rom ar arsebobda 
efeqtiani dacvis Sidasaxelwifoebrivi saSualeba am TvalsazrisiT. ganmcxa-
debelma moiSvelia konvenciis me-13 muxli, romelic iTvaliswinebs:

`yvelas, visac daerRva am konvenciiT gaTvaliswinebuli uflebebi da Ta-
visuflebebi, unda hqondes samarTlebrivi dacvis efeqtiani saSualeba 
erovnuli xelisuflebisagan, Tundac es darRveva Caidinos pirma, rome-
lic samsaxurebriv uflebamosilebas axorcielebda.~

es saCivari aseve gamocxadda dasaSvebad konvenciis me-5 muxlis me-4 
punqtis Sesabamisad, romelic adgens Semdegs:

`yvelas, visac dakavebiT an dapatimrebiT aRekveTa Tavisufleba, ufleba 
aqvs, mimarTos sasamarTlos, romelic swrafad ganixilavs misi dapatimre-
bis marTlzomierebis sakiTxs da gamoscems brZanebas misi gaTavisuflebis 
Sesaxeb, Tu dapatimreba ar aris kanonieri.~
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102. mTavroba daTanxmda, rom Sidasaxelmwifoebrivi kanonmdeblobis 
mixedviT aseTi gadawyvetileba ar SeiZleba gasaCivrdes. 

103. pirvel rigSi sasamarTlo miuTiTebs, rom zemoaRniSnuli daskvna, 
romlis mixedviT ganmcxadeblis administraciuli dakavebis Sesaxeb ga-
dawyvetileba miRebul iqna `kanonis safuZvelze Seqmnili sasamarTlos 
mier~ sasamarTlo samarTalwarmoebaSi, romelic xvdeba me-6 muxlis moq-
medebis sferoSi (ix. zemoTmiTiTebuli 90-e da 95-e punqtebi).

104. sasamarTlo ixseniebs, rom mcdari sasamarTlo gadawyvetilebisaT-
vis regresis ufleba ar aris aRiarebuli zogad garantiad (is. Delcourt 
v. Belgium, 1970 wlis 17 ianvris gadawyvetileba, Series A # 11, gv. 14, 25-e 
punqti). es ufleba gaTvaliswinebulia sisxlis samarTlis saqmeebisaTvis 
me-7 oqmis me-2 muxliT, umniSvnelo xasiaTis samarTaldarRvevebis gar-
da. Tumca ganmcxadebels ar miuTiTebia am muxlze da ar warmoudgenia 
argumenti imasTan dakavSirebiT, exeboda Tu ara mis mimarT wayenebuli 
sisxlissamarTlebrivi braldeba `umniSvnelo xasiaTis samarTaldarRve-
vas~. sasamarTlo ar Tvlis aucileblad, rom wamoWras es sakiTxi Tavisi 
iniciativiT.

105. rac Seexeba me-13 muxls, sasamarTlo aRniSnavs, rom me-6 muxlis 
1-li punqti aris lex specialis me-13 muxlTan mimarTebiT, sxva sityvebiT 
ki, me-13 muxlis moTxovnebi naklebad mkacria vidre, da StanTqulia, me-6 
muxlis moTxovnebiT (is. mutatis mutandis, Kamasinski v. Austria, 1989 wlis 19 
dekembris gadawyvetileba, Series A # 168, gv. 45-46, 110-e punqti). rogorc 
wesi, me-13 muxli ar gamoiyeneba, rodesac konvenciis savaraudo darR-
veva moxda sasamarTlo samarTalwarmoebis konteqstSi (is. Pizzetti v. Italy, 
1993 wlis 26 Tebervlis gadawyvetileba, Series A # 257-C, gv. 40-41, 41-e 
punqti). am principidan erTaderTi gamonaklisi iyo me-13 muxlis Tanax-
mad Setanili saCivari `gonivruli drois~ moTxovnis darRvevasTan daka-
vSirebiT (ix. Kudla v. Poland [GC], # 30210/96, 146-e-149-e punqtebi, ECHR 
2000-XI). vinaidan am saqmeSi es ase ar aris, me-13 muxlis calke darRvevis 
sakiTxi ar dgas.

106. rac Seexeba me-5 muxlis me-4 punqts, sasamarTlo aRniSnavs, rom 
misi garantiebi principSi gadaWarbebulia me-5 muxlis 1-li (a) punqtiT 
ganxorcielebuli dakavebis mimarT, radgan Tavisuflebis aRkveTis sa-
samarTlo kontroli ukve inkorporirebulia pirvelad braldebasa da 
msjavrdebaSi (ix. De Wilde, Ooms and Versyp v. Belgium, 1971 wlis 18 ivnisis 
gadawyvetileba (arsebiTi mxare), Series A # 12, gv. 40, 76-e punqti). am saq-
mis faqtebTan mimarTebiT, ganmcxadeblis xuTdRiani dakaveba efuZnebo-
da mxolod mis msjavrdebas mosamarTlis mier, Sesabamisad, me-5 muxlis 
me-4 punqti si moiTxovs, rom calke sasamarTlo organom gadaxedos am 
gadawyvetilebas. 

107. zemoaRniSnulis gaTvaliswinebiT, sasamarTlo askvnis, rom es 
saCivari ar warmoSobs cakle sakiTxs konvenciis me-13 muxlTan an me-5 
muxlis me-4 punqTan mimarTebiT. 
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V.	 konvenciis 41-e muxlis gamoyeneba

108. konvenciis 41-e muxli adgens:

`Tu sasamarTlo daadgens, rom dairRva konvencia da misi oqmebi, xolo 
Sesabamisi maRali xelSemkvreli mxaris Sidasaxelmwifoebrivi samarTa-
li darRvevis mxolod nawilobrivi gamosworebis SesaZleblobas iZleva, 
saWiroebis SemTxvevaSi, sasamarTlo dazaralebul mxares samarTlian dak-
mayofilebas miakuTvnebs.~

a. ziani

109. ganmcxadebelma moiTxova 100,000 evro (EUR) aramaterialuri zia-
nisaTvis im dazianebebisa da tkivilisaTvis, romelic man miadga policiis 
mxridan sastiki mopyrobis ganxorcielebis Sedegad da im tanjvisaTvis, 
romelic gamowveul iqna administraciuli procesiTa da momdevno pati-
mrobiT, aseve rogorc xelisuflebis umoqmedobiT, sastiki mopyrobis 
Sesaxeb ganmcxadeblis saCivris mimarT. 

110. rac Seexeba materialur zians, ganmcxadebelma moiTxova 25 maneTi 
(RUR), Tanxa, romelic daekisra mas dakavebis centrSi xuTdRiani pati-
mrobisaTvis. 

111. mTavrobas ar warmoudgenia komentarebi ganmcxadeblis moTxo-
vnasTan dakavSirebiT nawilobriv imis gamo, rom grZeldeboda gamoZie-
ba sastiki mopyrobis Sesaxeb, da, nawilobriv, imis gamo, rom mTavro-
bis azriT, dapatimrebasTan mimarTebiT ganmcxadebels ar amouwuravs 
dacvis saSualebebi.

112. sasamarTlo aRniSnavs, rogorc es man zemoT daadgina, xeli-
suflebam awama ganmcxadebeli da ar uzrunvelyo swrafi da sajaro 
gamoZieba, romelic akmayofilebs konvenciis me-3 muxlis moTxovne-
bs. aseve dadginda, rom ganmcxadebels aRekveTa Tavisufleba me-5 
muxlis darRveviT, xolo procesi Catarda me-6 muxlis darRveviT. 
amasTanave, ganmcxadebelma gaatara Tveebi warumatebel mcdelobe-
bSi, rom sastiki mopyrobis aqtebis Sidasaxelmwifoebrivi dacva 
uzrunveleyo. ganmcxadebels unda misdgomoda tkivili da tanjva 
yvela am garemoebis gamo. yovelive zemoxsenebulis gaTvaliswine-
biT, sasamarTlo aniWebs ganmcxadebels, samarTlianobis safuZvelze, 
35,000 evros aramaterialuri zianisaTvis da 25 RUR materialuri 
zianisaTvis, rasac emateba nebismieri gadasaxadi, romelic am Tanxas 
SeiZleba daekisros. 

b. xarjebi 

113. ganmcxadebeli moiTxovda 5,000 RUR im xarjebisa da danaxarje-
bisaTvis, romelic gaRebul iqna erovnuli samarTalwarmoebisaTvis da 
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evropuli sasamarTlosTan dakavSirebiT, maT Soris sagerbo mosakrebe-
li, Targmanis xarji, safosto da sakancelario xarjebi. 

114. mTavrobam ar gamoTqva sawinaaRmdego azri.
115. am fonze, sasamarTlos daadgina, rom ganmcxadeblis moTxovna 

aris gonivruli da Sesabamisad, aniWebs mas 5,000 RUR xarjebis asanazRau-
reblad, rasac emateba nebismieri gadasaxadi, romelic am Tanxas SeiZleba 
daekisros. 

g. saprocento ganakveTi

116. sasamarTlo Tvlis, rom saprocento ganakveTi unda ganisazRvros 
evropis centraluri bankis sesxis saSualo ganakveTis odenobiT, plius 
sami procenti. 

amis safuZvelze, sasamarTlo erTsulovnad

1.	 adgens, rom dairRva konvenciis me-3 muxli sastiki mopyrobis gamo;

2.	 adgens, rom dairRva konvenciis me-3 muxli ganmcxadeblis sastiki mo-
pyrobis Sesaxeb mtkicebasTan dakavSirebiT efeqtiani gamoZiebis arar-
sebobis gamo;

3.	 adgens, rom dairRva konvenciis me-13 muxli sastikis mopyrobis mi-
marT efeqtiani dacvis saSualebebis ararsebobis gamo;

4.	 adgens, rom dairRva konvenciis me-5 muxlis 1-li punqti ganmcxade-
blis dakavebasa da Ramis ganmavlobaSi dapatimrebis gamo;

5.	 adgens, rom dairRva konvenciis me-5 muxlis 1-li punqti ganmcxade-
blis xuTdRiani patimrobis gamo;

6.	 adgens, rom dairRva konvenciis me-6 muxlis 1-li punqti;

7.	 adgens, rom ar aris saWiro me-5 muxlis me-4 punqtisa da me-13 muxlis 
cakle ganxilva administraciuli samarTaldarRvevisaTvis sanqciis 
gamoyenebis gasaCivrebis uflebasTan mimarTebiT;

8.	 adgens:

	 (a) rom mopasuxe saxelmwifom unda gadauxados ganmcxadebels konvenciis 
44-e muxlis me-2 punqtis Sesabamisad gadawyvetilebis ZalaSi Sesvlidan 
sami Tvis ganmavlobaSi Semdegi Tanxebi:
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(i)	 25 RUR (ocdaxuTi maneTi) materialuri zianisaTvis;
(ii)	 35,000 EUR (ocdaTxutmeti aTasi evro) aramaterialuri zianisaT-

vis, romelic unda iqnes gadayvanili mopasuxe saxelmwifo ero-
vnul valutaSi gacemis dRes arsebuli kursis mixedviT;

(iii)	 5,000 RUR (xuTi aTasi maneTi) xarjebisaTvis;
(iv)	 nebismieri gadasaxadi, romelic am Tanxas SeiZleba daekisros. 

(b) rom zemoxsenebuli sami Tvis gasvlis Semdeg unda iyos gadaxdili 
saprocento ganakveTi, romelic ganisazRvreba evropis centraluri 
bankis sesxis saSualo ganakveTis odenobiT, plius sami procenti.

9.	 uars acxadebs mosarCelis danarCen moTxovnaze samarTliani dakmayo-
filebis Sesaxeb.

Sesrulebulia inglisur enaze da werilobiT gacxadebulia 2006 wlis 
9 marts, sasamarTlos reglamentis 77-e wesis me-2 da me-3 punqtebis Se-
sabamisad.

  soren nilseni				     xristos rozakisi
  registratori				       Tavmjdomare



panteleienko ukrainis winaaRmdeg
Panteleyenko v. Ukraine





mexuTe seqcia

saqme panteleienko ukrainis winaaRmdeg

(ganacxadi # 11901/02)

gadawyvetileba

strasburgi

2006 wlis 29 ivnisi

saboloo

12/02/2007

winamdebare gadawyvetileba saboloo gaxdeba konvenciis 44-e muxlis 
me-2 punqtiT gaTvaliswinebuli garemoebebis SemTxvevaSi. igi SesaZloa 

daeqvemdebaros redaqciul gadasinjvas.
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saqmeze „panteleienko ukrainis winaaRmdeg“,

(Panteleyenko v. Ukraine)

adamianis uflebaTa evropulma sasamarTlom (mexuTe seqcia), romlis 
palatam Semdegi SemadgenlobiT:

b-ni p. lorenceni, Tavmjdomare, 
q-ni s. butuCaroba, 
b-ni v. butkeviCi,
q-ni m. caca-nikolovska,
b-ni r. maruste, 
b-ni j. borego-borego,
q-ni r. jageri, mosamarTleebi,
da b-ni s. verterdiki, seqciis regitratori,

2006 wlis 6 ivniss ganmartoebiT iTaTbira,

gamoitana Semdegi gadawyvetileba, romelic miiRo amave dRes:
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procedura

1. saqmes safuZvlad daedo ganacxadi (# 11901/02) ukrainis winaaRmdeg, 
romelic 2001 wlis 30 noembers Seitana sasamarTloSi adamianis ufle-
baTa da ZiriTad TavisuflebaTa konvenciis (`konvencia~) 34-e muxlis Se-
sabamisad ukrainis moqalaqem, b-ma oleqsands sergioviC panteleienkom 
(`ganmcxadebeli~).

2. ukrainis mTavrobas (`mTavroba~) warmoadgenen misi agentebi, q-ni 
valeria lutkovska da b-ni iuri zaicevi.

2005 wlis 15 marts sasamarTlom gadawyvita mTavrobisaTvis Seetyo-
binebina ganacxadis Sesaxeb. konvenciis 29-e muxlis me-3 punqtis debule-
baTa Sesabamisad, man gadawyvita, rom ganacxadis arsebiTi mxare ganexila 
misi dasaSvebobis ganxilvasTan erTad.

faqtebi

I.	 saqmis garemoebebi

4. ganmcxadebeli dabadebulia 1960 wels da cxovrobs qalaq CernigovSi.

1.	 ganmcxadeblis sisxlis samarTlis saqme da misgan gamomdinare sa-
marTalwarmoeba

	 a. sisxlissamarTlebrivi braldeba ganmcxadeblis winaaRmdeg

5. 1999 wlis 3 maiss q. Cernigovis prokuraturam (SemdgomSi: prokura-
tura) aRZra sisxlis samarTlis saqme ganmcxadeblis winaaRmdeg ufle-
bamosilebis borotad gamoyenebisa da oficialuri dokumentebis gayal-
bebis Sesaxeb. saqme exeboda imas, rom ganmcxadebelma, romelic kerZo 
notariusis funqciebs asrulebda gayalbebuli gziT daamtkica sakuTre-
bis ufleba da garigeba uZravi qonebis Sesaxeb, risTvisac gamoiyena gau-
qmebuli saregistracio formebi. 

6. 1999 wlis 21 maiss Cernigovis qalaqis prokurorma gamosca ganmcxade-
blis samsaxurebrivi saTavsos Cxrekis orderi. Cxreka ganxorcielda imave 
dRes. am RonisZiebasTan dakavSirebiT Sedgenili angariSis mixedviT, xeli-
suflebam samsaxurebrivi saTavsodan amoiRo sanotaro beWdebi da dokumen-
tebi, sabuRaltro sabuTebi da metalis seifi. es ukanaskneli gaixsna 1999 
wlis 2 ivliss prokuraturaSi. Sesabamisi Canaweri cxadyofs, rom aRmoCenil 
iqna, inter alia, piradi nivTebi, romlebic ekuTvnoda ganmcxadebels.
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7. 1999 wlis 28 ivliss prokuraturis gamomZiebelma daxura ganmcxa-
deblis sisxlis samarTlis saqme raime corpus delicti-is ararsebobis gamo. 

8. 2000 wlis 20 seqtembers Cernigovis qalaqis prokuroris movaleobis 
Semsrulebelma gaauqma gamomZieblis gadawyvetileba, radgan damtkicda, 
rom ganmcxadebelma Caidina Seracxuli danaSauli, magram gasca brZane-
ba samarTalwarmoebis Sewyvetis Sesaxeb danaSaulis umniSvnelo xasiaTis 
gamo. ganmcxadebelma sadavod gaxada es RonisZieba imis mtkicebiT, rom 
mas ar Caudenia raime danaSauli. 2000 wlis 21 dekembers q. Cernigovis 
desnianskis raionulma sasamarTlom (SemdgomSi: `desnianskis sasamarT-
lo~) uari ganacxada ganmcxadeblis saCivarze.

9. 2001 wlis 26 Tebervals Cernigovis saolqo sasamarTlos prezi-
diumma, sazedamxedvelo samarTalwarmoebis wesiT, gaauqma desnianskis 
sasamarTlos gadawyvetileba da daabruna saqme.

10. 2001 wlis 4 aprils desnianskis sasamarTlom gaauqma qalaqis 
prokuroris 2000 wlis 20 seqtembris brZaneba da gasca brZaneba Semdgomi 
mokvlevis Catarebis Sesaxeb.

11. 2001 wlis 26 maiss gamomZiebelma Sewyvita sisxlissamarTlebrivi 
samarTalwarmoeba arsebiTad imave safuZvelze, rogorc es moxda 2000 
wlis seqtembris brZanebiT. 2001 wlis 4 ivliss Cernigovis qalaqi proku-
rorma gaauqma es gadawyvetileba da gasca brZaneba saqmeze Semdgomi 
mokvlevis Catarebis Sesaxeb. 

12. 2001 wlis 4 agvistos sisxlis samarTlis saqme daixura Cadeni-
li danaSaulis umniSvnelo xasiaTis gamo. desnianskis sasamarTlom 2001 
wlis 6 noembers ganmcxadebels am brZanebasTan dakavSirebiT uari uTxra 
saCivarze, dausabuTebulobis gamo. kerZod, sasamarTlom miuTiTa, rom 
ganmcxadeblis brali damtkicda gamoZiebis msvlelobisas Segrovebuli 
mtkicebulebiT.

13. 2002 wlis 24 ianvars Cernigovis saolqo saapelacio sasamarTlom 
(SemdgomSi: `saapelacio sasamarTlo~) gaauqma 2001 wlis 6 noembris ga-
dawyvetileba radgan adgilobrivma sasamarTlom ver SeZlo, daezuste-
bina is mtkiceba, romelic adasturebda mis pozicias ganmcxadeblis bra-
leulobis Sesaxeb. saqme dabrunda xelaxla gansaxilvelad. 

14. 2002 wlis 26 ivniss desnianskis sasamarTlom uari ganacxada gan-
mcxadeblis saCivarze 2001 wlis 4 agvistos brZanebasTan dakavSirebiT. 
sasamarTlom miuTiTa, rom saqmis gamoZiebis masala Seicavs sakmaris 
mtkicebulebas, rom daedginaT, rom ganmcxadebelma gaayalba zogier-
Ti sanotaro dokumenti da winaswarganzraxulad Caidina iuridiuli 
Zalis armqone notarialuri moqmedebebi, Tumca, danaSaulis umniS-
vnelo xasiaTis gaTvaliswinebiT, momdevno sisxlissamarTlebrivi de-
vna aramizanSewonilad CaiTvala. rac Seexeba ganmcxadeblis mtkicebas 
misi samsaxureobrivi saTavsos Cxrekis dros mopovebuli mtkicebule-
bis dauSveblobis Sesaxeb, sasamarTlom daadgina, rom aseTi saCivari 
SeiZleba wamoyenebul iqnes sasamarTlos mier saqmis arsebiTi mxaris 
ganxilvis dros da miiCnia, rom ar iyo uflebamosili, ganexila is imis 
winaSe mimdinare procesis dros. 
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2002 wlis 9 seqtembers saapelacio sasamarTlom daadastura es ga-
dawyvetileba. 2002 wlis 13 dekembers uzenaesma sasamarTlom uari ga-
nacxada ganmcxadeblis Txovnaze, mieRo nebarTva apelaciaze sakasacio 
proceduris mixedviT. 

	   b. kompensaciasTan dakavSirebuli samarTalwarmoeba

15. 2000 wlis ianvarSi ganmcxadebelma Seitana sarCeli prokuraturis 
winaaRmdeg imis moTxovniT, rom mieRo fuladi kompensacia materialuri 
da moraluri zianisaTvis, romelic man ganicada Tavisi samsaxurebri-
vi saTavsos savaraudod ukanono Cxrekis Sedegad (anu, piradi nivTebis 
dakargva an dazianeba da misi profesiuli saqmianobisaTvis aucilebeli 
dokumentebis amoReba).

16. 2000 wlis 28 agvistos q. Cernogovis novozavockis raionulma sa-
samarTlom (SemdgomSi: ̀ novozavockis sasamarTlo~) daakmayofila moTxo-
vna. sasamarTlom ganacxada, rom ganmcxadeblis samsaxurebrivi saTavsos 
Cxreka `ganxorcielda ukanonod~ (визнати проведения обшуку незаконним). 
kerZod, man daadgina, rom sisxlis samarTlis saproceso kodeqsis (Se-
mdgomSi: `sssk~) 183-e muxlis darRveviT gamomZiebelma, romelmac ico-
da ganmcxadeblis adgilsamyofeli (am dros is gadioda mkurnalobas 
saavadmyofoSi), ar warudgina mas Cxrekis orderi. ufro metic, sssk-s 
186-e muxlis sawinaaRmdegod, xelisuflebam, sisxlis samarTlis saqme-
ze arsebuli mtkicebulebis Segrovebis nacvlad, amoiRo yvela oficia-
luri dokumenti da ganmcxadeblis samsaxurebriv saTavsoSi arsebuli 
zogierTi piradi nivTi. aman faqtobrivad SeuZlebeli gaxada, rom gan-
mcxadebels Seesrulebina Tavisi profesiuli movaleobebi 1999 wlis 6 
agvistomde, sanam Sesabamisi dokumentebi da nivTebi mas daubrundeboda. 
sasamarTlom miakuTvna ganmcxadebels 14,140 UAH1 materialuri da 1,0002 
moraluri zianisaTvis. 

17. 2001 wlis 16 ianvars Cernigovis raionulma sasamarTlom, prokura-
turis gasaCivrebis safuZvelze, gaauqma 2000 wlis 28 agvistos gadawyve-
tileba da daabruna saqme xelaxla gansaxilvelad, radgan gadawyveti-
lebis samarTlebrivma safuZvelma (kerZod, sisxlis samarTlis saqmis 
Sewyveta `mareabilitirebeli~ safuZvliT) Setyvita moqmedeba. 

18. 2001 wlis 26 dekembers novozavockis sasamarTlom ganixila gan-
mcxadeblis moTxovna da uari ganacxada masze dausabuTebulobis gamo. 
sasamarTlom, prokuraturis 2001 wlis 4 agvistos brZanebaze dayrd-
nobiT, daadgina, rom ganmcxadeblis saqme daixura aramareabilitire-
bel safuZvelze `mokvlevis, winaswari gamoZiebis, prokuraturisa da 
sasamarTlom ukanono moqmedebebiT moqalaqeebisaTvis miyenebuli zia-
nis anazRaurebis proceduris Sesaxeb~ ukrainis 1994 wlis kanonis me-2 
muxlis Sesabamisad da, aqedan gamomdinare, ganmcxadebels ar aqvs ufle-
ba, moiTxovos kompensacia raime moqmedebisa an umoqmedobisaTvis, rome-

1 2,315 euros (EUR)
2 EUR 165
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lic SeiZleba Cadenili yofiliyo xelisuflebis organoebis mier gamo-
Ziebis procesSi. 

19. 2002 wlis 23 marts saapelacio sasamarTlom SeaCera saapelacio 
samarTalwarmoeba generaluri prokuraturis 2001 wlis 4 agvistos brZa-
nebis dakavSirebiT, ganmcxadeblis saCivris ganxilvamde (anu ganmcxade-
blis sisxlis samarTlis saqmis Sewyvetis safuZveli). 2003 wlis 3 ianvars 
ganaxlda saapelacio samarTalwarmoeba da ganmcxadebels 2001 wlis 26 
dekembris ganaCenTan dakavSirebul saCivarze uari eTqva. 

2. samarTalwarmoeba wiliswamebis Sesaxeb

20. 2001 wlis dekemberSi ganmcxadebelma Seitana sarCeli novozavoc-
kis sasamarTloSi Cernigovis samarTlis skolisa da misi direqtoris wi-
naaRmdeg wiliswamebisaTvis. ganmcxadebeli amtkicebs, rom saatestacio 
komisiis 2001 wlis 14 maisis sxdomis dros direqtorma gaakeTa sami gan-
cxadeba masze, rac iyo wilismwamebluri da Seuracxmyofeli, misi go-
nebrivi janmrTelobis Sesaxeb uxeSi kiTxvebis CaTvliT. ganmcxadebeli 
moiTxovs bodiSis moxdas da kompensacias miyenebuli zianisaTvis. 

21. sasamarTlo procesis dros ganmcxadeblis erT-erTi mTavari ar-
gumenti is iyo, rom mas arasodes awuxebda gonebriv janmrTelobasTan 
dakavSirebuli problemebi. amis dasturad man warmoadgina daskvna, ro-
melic savaraudod gacemulia fsiqiatriuli saavadmyofos mier, rac 
adasturebs, rom ganmcxadebeli iq arasodes gadioda mkurnalobas.

22. saqmeze meore mxaris poziciis mixedviT, direqtors arasodes ga-
mouxatavs uxamsoba ganmcxadeblis mimarT. Tumca, man dasavod gaxada ze-
moaRniSnuli daskvnis namdviloba da Txova sasamarTlos, gadaamowmos gan-
mcxadeblis mtkiceba. 2002 wlis 21 marts Txovna dakmayofilda da Cerni-
govis regionalur fsiqo-nevrologiur saavadmyofos eTxova, miewodebina 
informacia, gadioda Tu ara ganmcxadebeli fsiqiatriul mkurnalobas. 2002 
wlis 3 aprils saavadmyofom warudgina sasamarTlos amis damadasturebeli 
daskvna, romlis mixedviT ramdenime wlis ganmavlobaSi ganmcxadebeli re-
gistrirebuli iyo rogorc piri, romelsac awuxebda garkveuli gonebrivi 
daavadeba da gadioda stacionalur mkurnalobas sxvadasxva fsiqiatriul 
dawesebulebaSi. Tumca, ramdenime wliT adre misi fsiqiatriuli regis-
tracia gauqmda xangrZlivi drois ganmavlobaSi avadmyofobis gamovlenis 
Semsubuqebis gamo (avadmyofobis seriozulobis droebiTi Sesusteba). es 
informacia waikiTxa mosamarTlem erT-erT momdevno sxdomaze, Tumca sabo-
loo gadawyvetilebaSi miTiTeba am mtkicebaze ar momxdara. 

23. 2003 wlis 3 ivliss novozavockis sasamarTlom uari ganacxada gan-
mcxadeblis moTxovnaze dausabuTebulobis gamo. sasamarTlom daadgina, 
inter alia, rom ganmcxadebelma ver daamtkica, rom mopasuxem gaakeTa raime 
gancxadeba misi gonebrivi mdgomareobis Sesaxeb. 

24. ganmcxadebelma gaasaCivra da sadavod gaxada, inter alia, sasamarT-
los moTxovnis kanoniereba misi gonebrivi mdgomareobis Sesaxeb infor-
maciis Taobaze. 
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25. 2002 wlis 1 oqtombers saapelacio sasamarTlom arsebiTad ZalaSi 
datova ganaCeni. imave dRes sasamarTlom gamosca sxva brZaneba, rom pir-
veli instanciis sasamarTlos Txovna sajaro saavadmyofodan ganmcxade-
blis gonebrivi janmrTelobis Sesaxeb informaciis gamoTxovis Taobaze 
ewinaaRmdegeba konstituciis 32-e muxls, monacemebis Sesaxeb 1992 wlis 
kanonis 23-e da 31-e muxlebs da fsiqiatriuli samedicino daxmarebis 
Sesaxeb 2000 wlis kanonis me-6 muxls. kerZod, mieTiTa, rom informacia 
piris gonebrivi mdgomareobis Sesaxeb konfidenciuria da, rom mis Se-
grovebaze, Senaxvaze, gamoyenebaze da gavrcelebaze vrceldeba specia-
luri reJimi. ufro metic, sasamarTlom daadgina, rom moTxovnil mtki-
cebulebas ar aqvs kavSiri am saqmesTan.

zemoaRniSnuli mosazrebebis Sejamebisas, saapelacio sasamarTlom 
daadgina, rom dabali instanciis sasamarTlos wevrebs akliaT momzadeba 
konfidenciuri xasiaTis monacemTa dacvis sferoSi da Seatyobina samo-
samarTlo swavlebis regionul centrs saswavlo programebis meSveobiT 
am xarvezis gamosworebis saWiroebis Taobaze.

26. 2003 wlis 24 ivniss uzenaesma sasamarTlom uari ganacxada ganmcxa-
deblis Txovnaze, mieca nebarTva gasaCivrebaze apelaciis proceduris 
mixedviT. 

II.	 Sesabamisi Sidasaxelmwifoebrivi kanonmdebloba

1. ukrainis 1996 wlis konstitucia

27. konstituciis Sesabamisi debulebebi adgens Semdegs:

30-e muxli

`yvelas garantirebuli aqvs sacxovreblis xelSeuxebloba.

piris sacxovrebelSi an sxva saTavsoSi SeRweva, misi Semowmeba an Cxre-
ka dauSvebelia, garda iseTi SemTxvevisa, romelic gaTvaliswinebulia  
dasabuTebuli sasamarTlo gadawyvetilebiT.

gadaudebel SemTxvevebSi, romelic ukavSirdeba adamianis sicocxli-
sa da sakuTrebis SenarCunebas an im pirTa uSualo devnas, romlebic  
eWvmitanilebi arian danaSaulis CadenaSi, daiSveba piris sacxovrebelSi 
an sxva saTavsoSi SeRwevis, Semowmebisa da Cxrekis kanoniT gaTvaliswi-
nebuli sxva wesi.

32-e muxli

aravis piradi da ojaxuri cxovreba ar SeiZleba daeqvemdebaros Carevas, 
garda ukrainis konstituciiT gaTvaliswinebuli SemTxvevebisa.

dauSvebelia piris nebarTis gareSe konfidenciuri informaciis Segro-
veba, Senaxva, gamoyeneba da gavrceleba, garda kanoniT gaTvaliswinebuli 
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SemTxvevebisa, da mxolod erovnuli uSiSroebis, ekonomikuri keTildRe-
obis da adamianis uflebaTa interesebisaTvis...~

2. 1960 wlis sisxlis samarTlos saproceso kodeqsi

28. kodeqsis me-6 muxli iTvaliswinebs sisxlissamarTlebrivi samarTa-
lwarmoebis Sewyvetis safuZvlebis CamonaTvals, maT Soris corpus delicti-s 
ararseboba. kodeqsis me-7 muxli adgens, rom saqme SeiZleba daixuros 
Cadenili danaSaulis umniSvnelo xasiaTis gamo. 

kodeqsis 327 muxlis me-4 punqti adgens, rom saqmis ganmxilveli sa-
samarTlo amarTlebs mopasuxes Semdeg SemTxvevebSi:

- Tu danaSaulis faqti ar dadginda;
- Tu mopasuxis moqmedeba ar Seadgens raime corpus delicti-s;
- Tu ar arsebobs sakmarisi mtkicebuleba, rom mopasuxes Sexeba aqvs 

danaSaulTan.

igive garemoebebi, romelsac ewodeba ̀ mareabilitirebeli garemoebebi~ 
(реабiлiтуючи обстановини) aris kompensaciis safuZveli ukanono devni-
saTvis (ix. qvemoTmoyvanili 35-e punqti). sisxlissamarTlebrivi samarTa-
lwarmoebis Sewyvetis danarCen safuZvlebs, romlebic Camoyalibebulia 
kodeqsis me-6, me-7 da me7(1) punqtebSi (danaSaulis umniSvnelo xasiaTis 
CaTvliT) ewodeba `aramareabilitirebeli garemoebebi~ (нереабiлiтуючи 
обстановини) da ar warmoSobs kompensaciis miRebis uflebas gamoZiebis 
dros xelisuflebis organoebis mier Cadenili raime savaraudo ukano-
nobisaTvis.

29. kodeqsis 212-e muxli uzrunvelyobs, rom gamoZiebis dasrulebis-
Tanave, gamomZiebeli amzadebs braldebas an wyvets saqmes.

kodeqsis 213-e muxlis mixedviT, saqme SeiZleba daixuros gamomZie-
blis mier rogorc mareabilitirebeli, ise aramareabilitirebeli 
safuZvliT. 

30. kodeqsis 227-e muxlis me-2 punqti prokurors aniWebs ufleba-
mosilebas, gaauqmos gamomZieblis nebismieri gadawyvetileba da gasces 
savaldebulo davaleba sagamoZiebo organoebis misamarTiT, Tu is daas-
kvnis, rom procesi mimdinareobda procesualuri da materialuri kanon-
mdeblobis darRveviT. Tumca, prokurori ar aris uflebamosili mopa-
suxes aunazRauros ziani dadgenili ukanonosaTvis, romelic Cadenili 
iqna sagamoZiebo organoebis mxridan. 

31. kodeqsis Sesabamisi debulebebi adgens Semdegs:

177-e muxli

`Cxreka ganxorcieldeba, Tu arsebobs sakmarisi safuZveli varaudisaTvis, 
rom danaSaulis Cadenis saSualebani ... da sxva mniSvnelovani nivTebi da 
dokumentebi inaxeba konkretul saTavsoSi.
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183-e muxli

Cxrekis dawyebamde gamomZiebeli warudgens [Cxrekis] orders im pirebs, 
romlebic ikaveben saTavsos ... da SesTavazebs maT warmoadginos nivTebi 
an dokumentebi, romlebic miTiTebulia orderSi ... Tu isini uars ga-
nacxadeben amaze, gamomZiebeli Caatarebs Cxrekas savaldebulo wesiT.

... Cxrekis Catarebis dros gamomZiebels ufleba aqvs gaxsnas daketili 
saTavso, Tu mflobeli uars acxadebs mis gaxsnaze. Tumca, gamomZiebelma 
Tavi unda aaridos karebebis, saketis da sxva sakuTrebis metismet dazia-
nebas...

186-e muxli

Cxrekis dros ... amoiReba mxolod is dokumentebi da nivTebi, romlebic 
mniSvnelovania saqmisaTvis, iseve rogorc braldebulisa da gansasjelis 
sakuTreba, raTa uzrunvelyofili iqnes samoqalaqo saCivari an SesaZlo 
kompensaciis gacema. nivTebi da dokumentebi, romlebic moxmarebidan ka-
noniT aris amoRebuli, amoiReba miuxedavad imisa, kavSiri aqvs Tu ara 
saqmesTan.

236-e muxlis me-6 nawili

saCivari mokvlevis organos, gamomZieblis an prokuroris gadawyvetile-
basTan (brZanebasTan) dakavSirebiT, rom Setydes sisxlissamarTlebrivi 
saqme, ganixileba mosamarTlis mier 5 ... dRis vadaSi.

mosamarTle moiTxovs saqmis masalebs, swavlobs mas, da, saWiroebisamebr, 
ismens im pirs, romelmac Seitana saCivari.

... saqmis ganxilvis Sedegad, mosamarTle, imis mixedviT, am kodeqsis 213-e da 
2141-e muxlebi Sesrulda Tu ara, iRebs erT-erT Semdeg gadawyvetilebas: 

1) uars acxadebs saCivarze;

2) auqmebs brZanebas ... da abrunebs saqmes xelaxali gamoZiebisaTvis. ~

3. 1963 wlis sisxlis samarTlis saproceso kodeqsi

32. kodeqsis me-10 muxli adgens:

yvela sasamarTloSi mosmena aris sajaro, garda iseTi SemTxvevisa, ro-
desac es ewinaaRmdegeba kanoniT gaTvaliswinebul saxelmwifos dacvis an 
sxva interesebs.

In camera ganxilvaSi monawileoben mxareebi da maTi warmomadgenlebi ... 
da, saWiroebisamebr, TviTmxilvelebi, eqspertebi da Tarjimnebi.

In camera ganxilva xdeba yvela procesualuri wesis Sesabamisad. ganaCeni 
yvela SemTxvevaSi cxaddeba sajarod. 

1	 sisxlis samarTlos kodeqsis muxlebi exeba sasamarTlo ganxilvis etapamde saqmis 
Sewyvetis proceduras.
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4. 1992 wlis kanoni monacemTa Sesaxeb

33. kanonis Sesabamisi debulebebi adgens:

23-e muxli

`piraduli informaciaa dokumenturad Tu sajarod gamovlenili monace-
mebis erToblioba piris Sesaxeb.

ZiriTadi piradi monacemia janmrTelobis mdgomareoba.

dokumenturi piradi xasiaTis informaciis wyaroa is dokumentebi, romle-
bic gaica piris Txovnis Sesabamisad da xelmowerilia mis mier, iseve ro-
gorc monacemebi piris Sesaxeb, romlebic Segrovebulia saxelmwifo da 
municipaluri xelisuflebis mier, romlebic moqmedebdnen TavianTi kom-
petenciis farglebSi.

dauSvebelia piris Sesaxeb monacemebis Segroveba misi nebarTvis gareSe, 
garda kanoniT gaTvaliswinebuli SemTxvevebisa.

31-e muxli

saxelmwifo xelisufleba da organizaciebi, municipaluri da adgilobri-
vi xelisufleba, romelTa sainformacio sistema inaxavs monacemebs moqa-
laqeebis Sesaxeb, valdebuli arian, uzrunvelyon, rom maT SeuzRudavad 
miuwvdebodeT xeli am informaciaze, garda kanoniT gaTvaliswinebuli 
SemTxvevebisa, iseve rogorc uzrunvelyon misi dacva arauflebamosili 
pirebisagan.

dauSvebelia arauflebamosili piris mier sxva piris Sesaxeb iseTi in-
formaciis mopoveba, romelic Segrovebulia saxelmwifo xelisuflebis, 
organizaciisa da sajaro moxelis mier kanonis Sesabamisad.

... moqalaqis Sesaxeb monacemTa aucilebeli moculoba, romelic SeiZleba 
kanonierad iqnes miRebuli, unda iyos mkacrad SezRuduli da SeiZleba 
gamoyenebul iqnes mxolod kanonieri miznebisaTvis.

37-e muxli

Semdeg oficialuri dokumentebze ar vrceldeba saerTo wesi informaciis 
savaldebuli wardgenis Sesaxeb:

... konfidenciuri informacia;

... informacia, romelic exeba moqalaqeTa pirad cxovrebas.~

5. 2000 wlis kanoni fsiqiatriuli samedicino daxmarebis Sesaxeb

34. kanonis me-6 muxlis Sesabamisi nawili Camoyalibebulia Semdegnairad:

`samedicino personalis wevrebs ... romelTaTvis TavianTi samsaxuris an 
swavlis gamo cnobili gaxda piris gonebrivi aSlilobis Sesaxeb, fsiqiatriu-
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li daxmarebis Sesaxeb misi Txovnis Taobaze an fsiqiatriul dawesebulebebSi 
mkurnalobis Sesaxeb ... iseve rogorc informacia piris gonebrivi mdgomare-
obis Sesaxeb, piradi cxovrebis Sesaxeb, ar SeuZliaT am informaciis gamJRa-
vneba, garda ... am muxliT gaTvaliswinebuli SemTxvevisa.

... informaciis gavrceleba piris gonebrivi janmrTelobis mdgomareobis 
Sesaxeb da misTvis fsiqiatriuli daxmarebis aRmoCena SeiZleba ganxor-
cieldes piris Tanxmobis gareSe, Tu

... 2) es mniSvnelovania mokvlevisaTvis, winaswari gamoZiebisaTvis an sa-
samarTlo ganxilvisaTvis, mosamarTlisagan ... werilobiTi moTxovnis Se-
mTxvevaSi.

dokumentebi, romlebic Seicaven informacias piris gonebrivi janmrTe-
lobis mdgomareobis Sesaxeb da misTvis fsiqiatriuli daxmarebis aRmoCe-
nis Sesaxeb unda inaxebodes im moTxovnebis Sesabamisad, romlebic uzrun-
velyofen am informaciis konfidenciurobas. am dokumentebis dednebis 
wardgena da misi aslebis gadaReba SeiZleba ganxorcieldes mxolod kano-
nis Sesabamisad.~

6.	 ukrainis 1994 wlis kanoni `mokvlevis, winaswari gamoZiebis, proku-
raturisa da sasamarTlos ukanono moqmedebebiT moqalaqeebisaTvis 
miyenebuli zianis anazraurebis proceduris Sesaxeb~ 

35. kanonis Sesabamisi amonaridi adgens: 

`kompensaciis ufleba zianisaTvis am kanoniT dadgenili moculobiTa da 
proceduris Sesabamisad warmoiSoba iseT SemTxvevebSi, rogoricaa:

- piris gamarTleba sasamarTlos mier;

- sisxlis samarTlis saqmis Sewyveta danaSaulis faqtis ararsebobis,  
corpus delicti-s ararsebobis an danaSaulis CadenaSi braldebulis mo-
nawileobis arasakmarisi mtkicebis safuZvelze.~

samarTali

I.	 mTavrobis winaswari Sepasuxeba

1. sisxlis samarTlis saqme

36. mTavrobam uSuamdgomla, rom ar dakmayofilda eqvsi Tvis wesi da 
ar amowurula Sidasaxelmwifoebrivi dacvis saSualebebi. is acxadebda, 
rom desnianskis sasamarTlom 2000 wlis 21 dekembers (anu eqvs Tveze 
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ufro didi drois win, vidre ganacxads Seitandnen sasamarTloSi) ga-
moitana saboloo ganaCeni ganmcxadeblis winaaRmdeg sisxlis samarTlis 
saqmeze, rac sadavod ar gauxdia ganmcxadebels gasaCivrebis Cveulebrivi 
wesiT. mTavroba amtkicebda, rom am gadawyvetilebis mogvianebiTi gauq-
meba unda iyos mxedvelobaSi miRebuli, rac ganxorcielda sazedamxedve-
lo gadasinjvis wesiT. ganmcxadebeli ar daeTanxma.

37. sasamarTlo aRniSnavs, rom 2001 wlis 26 Tebervals, ganmcxadeblis 
Txovnis Sedegad, Cernigovis saolqo sasamarTlos prezidiumma gaauq-
ma desnianskis sasamarTlos zemoxsenebuli gadawyvetileba da ganaaxla 
samarTalwarmoeba ganmcxadeblis sisxlis samarTlis saqmesTan dakavSi-
rebiT. mogvianebiT, 2002 wlis 26 ivniss desnianskis sasamarTlom miiRo 
axali ganaCeni am saqmeze, romelmac savaraudod Secvala is gadawyveti-
leba, romelic moiSvelia mTavrobam da damtkicda apelaciaze da saka-
sacio instanciaSi, Sesabamisad 2002 wlis 9 seqtembersa da 2002 wlis 
13 dekembers. mTavrobam ver warmoadgina raime argumenti, ratom unda 
moaxdinos evropulma sasamarTlom am samarTalwarmoebaTa ignorire-
ba (cf. Pavlyulynets v. Ukraine, # 70767/01, 41-e da 42-e punqtebi, 2005 wlis  
6 seqtemberi).

38. Sesabamisad, sasamarTlo uaryofs am Sepasuxebas.

2. samoqalaqo saqme

39. mTavroba amtkicebda, rom ganmcxadebelma ver amowura Sidasaxel-
mwifoebrivi saSualebebi, radgan mas arasodes uTxovia saqmis ganmxil-
vel an saapelacio sasamarTlosaTvis Tavisi saqmis daxurul sxdomaze 
ganxilva, risi uflebac mas hqonda Sidasaxelmwifoebrivi procesualu-
ri kanonmdeblobiT. ganmcxadebeli dacvis am saSualebas araefeqtianad 
miiCnevs. 

40. sasamarTlo aRniSnavs, rom es Sepasuxeba mWidro kavSirSia ganmcxa-
deblis Sesabamis saCivarTan konvenciis me-8 da me-13 muxlebTan mimar-
TebiT. aseT garemoebebSi, sasamarTlo winaswar Sepasuxebas aerTianebs 
ganmcxadeblis saCivris saqmis arsebiT mxaresTan.

3. daskvna

41. sasamarTlo aRniSnavs, rom ganacxadi ar aris aSkarad dausabuTe-
beli konvenciis 35-e muxlis me-3 punqtis gagebiT. is aseve aRniSnavs, rom 
ganacxadi ar aris dauSvebeli raime sxva safuZvliT.

II.	 konvenciis me-8 muxlis savaraudo darRveva

42. ganmcxadebeli asaCivrebda, rom misi samsaxurebrivi saTavsos uka-
nono Cxrekam da misi gonebrivi mdgomareobisa da fsiqiatriuli mkurna-
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lobis Sesaxeb konfidenciuri informaciis gamoaSkaravebam sasamarTlo 
sxdomaze daarRvia konvenciis me-8 muxliT gaTvaliswinebuli misi ufle-
bebi, romlis Sesabamisi nawili Semdegnairad aris Camoyalibebuli:

`1. yvelas aqvs ufleba, pativi scen mis pirad ... cxovrebas, mis sacxovre-
belsa da mimoweras.

2. dauSvebelia am uflebis ganxorcielebaSi sajaro xelisuflebis Careva, 
garda iseTi SemTxvevisa, rodesac aseTi Careva xorcieldeba kanonis Sesa-
bamisad da aucilebelia demokratiul sazogadoebaSi ... uwesrigobisa an 
danaSaulis Tavidan asacileblad, ...~

a.	 ganmcxadeblis samsaxurebrivi saTavsos Cxreka

1. mxareTa poziciebi

43. mTavroba Tanxmdeboda, rom sadavo Cxrekam SezRuda ganmcxadeblis 
sacxovreblis pativiscemis ufleba, magram amtkicebda, rom, vinaidan Se-
sabamisi saTavso gamoiyeneboda ganmcxadeblis mier mxolod da mxolod 
samsaxurebrivi miznebisaTvis, saxelmwifos Sefasebis farglebi ufro 
farToa, vidre es iqneboda sacxovreblis Cxrekis SemTxvevaSi. is aseve 
amtkicebda, rom Careva iyo kanonis Sesabamisad, kerZod, ssk-is me-16 Ta-
vTan. 

44. miuxedavad Sesabamis dros Cxreka nebadarTuli iyo prokuroris 
da ara mosamarTlis mier, ganmcxadebels mainc hqonda ssk-is gaTvaliswi-
nebuli uflebaTa dacvis farTo speqtri. kerZod, Cxreka unda ganxor-
cieldes ori mowmisa da im piris TandaswrebiT, vinc ikavebs saTavsos 
an, misi aryofnis SemTxvevaSi, saxlmmarTvelobis warmomadgenelis Tan-
daswrebiT.

45. mTavroba amtkicebda, rom Cxreka isaxavda danaSaulis Tavidan aci-
lebis kanonier mizans da aucilebeli iyo demokratiul sazogadoebaSi.

46. ganmcxadebeli ewinaaRmdegeboda am mtkicebas da acxadebda, rom 
misi samsaxurebrivi saTavsos Cxreka arc kanonieri iyo da arc raime kano-
nier mizans isaxavda, radgan mas arasodes Caudenia danaSauli, romelic 
mas Seeracxa xelisuflebis mier. 

2. sasamarTlos Sefaseba

47. vinaidan mTavroba amtkicebda, rom saxelmwifos aqvs Sefasebis ufro 
farTo farglebi vis-à-vis samsaxurebrivi saTavsos mimarT, vidre sacxovre-
blis mimarT, sasamarTlo ar Tvlis saWirod, imsjelos am sakiTxze, radgan 
misi Sedegi arafris momcemi iqneba am saqmeSi. sasamarTlosaTvis sakmari-
sia imis dadgena (da es iyo saerTo safuZveli) ganmcxadeblis samsaxure-
brivi saTavsos Cxreka nebismier SemTxvevaSi Seadgens Tu ara Carevas misi 
sacxovreblis pativiscemis uflebaSi, konvenciis me-8 muxlis gagebiT (cf. 
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Niemietz v. Germany, 1992 wlis 16 dekembris gadawyvetileba, Series A # 251-B, 
30-e punqti; Roemen and Schmit v. Luxembourg, # 51772/99, 64-e punqti, ECHR 
2003-IV; da Ernst and Others v. Belgium, # 33400/96, 109-e punqti, 2003 wlis 15 
ivlisi).

48. kiTxva, romelsac pasuxi unda gaeces aris, gamarTlebulia Tu ara 
aseTi Careva me-8 muxlis me-2 punqtiT da ufro konkretulad, RonisZieba 
aris Tu ara `kanonis Sesabamisad~ am punqtis miznebisaTvis.

49. sasamarTlo adasturebs, rom gamoTqma `kanonis Sesabamisad~, rome-
lic gaTvaliswinebulia me-8 muxlis me-2 punqtiT arsebiTad miuTiTebs 
erovnul kanonmdeblobaze da adgens masTan materialuri da procesua-
luri wesebis Sesabamisobis valdebulebas (mutatis mutandis, Elci and Others 
v. Turkey, nos. 23145/93 da 25091/94, 697-e punqti, 2003 wlis 13 noemberi). 

50. winamdebare saqmeSi sasamarTlo pirvel rigSi aRniSnavs, rom gan-
mcxadebels brali waeyena uflebamosilebis borotad gamoyenebasa da 
ofocialuri dokumentebis gayalbebaSi, anu danaSaulSi, romelic das-
jadia 1960 wlis sisxlis samarTlis kodeqsiT. sisxlis samarTlis da-
naSaulis dasadgenad, sssk-is me-16 Tavi iTvaliswinebs, rom SeiZleba 
ganxorcieldes Cxreka `Tu arsebobs sakmarisi safuZveli varaudisaTvis, 
rom danaSaulis Cadenis saSualebani ... da sxva mniSvnelovani nivTebi da 
dokumentebi inaxeba konkretul saTavsoSi~. sssk Seicavs sacxovreblis 
pativiscemis uflebaSi xelisuflebis mxridan ukanono Carevisagan dac-
vis garantiebs, inter alia, pirisaTvis, romelic ikavebs saTavsos winaswar 
Cxrekis orderis wardgenili valdebulebisa da iseTi dokumentisa da 
nivTis amoRebis akrZalvis CaTvliT, romelsac ar aqvs pirdapiri Sexeba 
saqmesTan, romelsac iZieben (zemoxsenebuli 28-e punqti). 

51. miuxedavad amisa, sasamarTlo Tvlis, rom 2000 wlis 28 agvistos 
novozavockis sasamarTlom daadgina, rom sadavo Cxreka `ganxorciel-
da ukanonod~ imis gamo, rom xelisuflebam ar daakmayofila zemoxsene-
buli sakanonmdeblo garantiebi (zemoxsenebuli me-16 punqti). amdenad, 
saxelmwifos Tanamdebobis pirebi, miuxedavad imisa, rom maT icodnen gan-
mcxadeblis adgilsamyofeli, ar Seecadnen, waredginad Cxrekis orderi 
misTvis. ufro metic, gamoZiebisaTvis saWiro mtkicebulebis SerCevis 
nacvlad, maT amoiRes yvela dokumenti saTavsodan da calkeuli piradi 
nivTebi, romlebic ekuTvnoda ganmcxadebels da romlebsac aSkarad ar 
hqondaT Sexeba sisxlis samarTlis saqmesTan. 

52. aRsaniSnavia, rom am daskvnis arsebiTi mxare arasodes uaryvia ze-
mdgom sasamarTlos, miuxedavad imisa, rom es gadawyvetileba SemdgomSi 
gauqmda sxva safuZvliT (zemoxsenebuli me-17 muxli). ufro metic, mTa-
vrobam Tavis mosazrebaSi kiTxvis niSnis qveS ar daayena es daskvnebi an 
warmoadgina sawinaaRmdego mtkicebuleba. 

53. aseT garemoebebSi, sasamarTlo askvnis, rom ver damtkicda, rom 
Careva iyo `kanonis Sesabamisad~ da rom, Sesabamisad, dadginda, rom am 
safuZvliT dairRva me-8 muxli. am daskvnis gaTvaliswinebiT, sasamarTlo 
ar miiCnevs aucileblad, ganixilos Carevis gamarTlebis sakiTxi, rome-
lic warmoiSoba am debulebis mixedviT.
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b. konfidenciuri fsiqiatriuli informaciis gaxmaureba

1. mxareTa poziciebi

54. mTavroba amtkicebda, rom, miuxedavad imisa, rom piris gonebri-
vi mdgomareobisa da fsiqiatriuli mkurnalobis Sesaxeb konfidenciuri 
informaciis nebismieri moTxovna Cveulebriv Seadgens pirad cxovrebaSi 
Carevas, am saqmeSi ar momxdara aseTi Careva. mTavrobam miuTiTa im faqt-
ze, rom moTxovna moxda sasamarTlos mier da ara, magaliTad, masobrivi 
informaciis saSualebebis mier, da is miznad ar isaxavda miRebuli in-
formaciis gavrcelebas. mTavroba aseve amtkicebs, rom ganmcxadebelma 
Tavad moaxdina sasamarTlos stimulireba, rom ganexorcielebina es Ro-
nisZieba, raTa gadaemowmebina ganmcxadeblis mier warmodgenili dokumen-
ti, romlis namdviloba saeWvod iyo miCneuli.

55. ganmcxadebeli amtkicebda, rom moTxovnil informacias ar hqonda 
kavSiri novozavockis sasamarTloSi saqmis ganxilvis SedegTan. is aseve 
amtkicebda, rom gatarebuli RonisZieba arRvevda konstitucias, rome-
lic ukanonod miiCnevs mas, konvenciis me-8 muxlis gagebiT.

2. sasamarTlos Sefaseba

	   a. iyo Tu ara Careva

56. sasamarTlo miuTiTebs, rom sajaro xelisuflebis mier individis 
piradi cxovrebis Sesaxeb informaciis rogorc Senaxva, ise misi gamoye-
neba aris me-8 muxlis 1-li punqtiT uzrunvelyofili piradi cxovrebis 
pativiscemis uflebaSi Careva (cf. Rotaru v. Romania [GC], # 28341/95, 46-e 
punqti, ECHR 2000-V).

57. am saqmeSi Sidasaxelmwifoebrivma sasamarTlom moiTxova da mii-
Ro fsiqiatriuli saavadmyofosagan informacia ganmcxadeblis gonebrivi 
mdgomareobisa da Sesabamisi samedicino mkurnalobis Sesaxeb. es informa-
cia mogvianebiT gaaxmaura mosamarTlem mxareebisaTvis da sxva pirebisaT-
vis, romlebic imyofebodnen sasamarTlo darbazSi sajaro sxdomis dros. 

58. sasamarTlo adgens, rom aseTi detalebi udavod aris ganmcxa-
deblis `pirad cxovrebasTan~ dakavSirebuli monacemebi da rom sadavo 
RonisZiebas Sedegad mohyva is, rom gafarTovda im pirebis raodenoba, 
romelTaTvisac cnobili gaxda aseTi detalebi. amdenad, sasamarTlos 
mier gatarebuli RonisZiebebi Seadgens Carevas ganmcxadeblisaTvis kon-
venciis me-8 muxliT garantirebuli uflebebSi (Z. v. Finland, 1997 wlis 25 
Tebervalis gadawyvetileba, Reports of Judgments and Decisions 1997-I, 71-e 
punqti).

	   b. iyo Tu ara Careva `kanonis Sesabamisad~

59. ZiriTadi pasuxgasacemi sakiTxia, gamarTlebuli iyo Tu ara Careva 
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me-8 muxlis me-2 punqtiT, kerZod, iyo Tu ara is `kanonis Sesabamisad~ 
da `aucilebeli demokratiuli sazogadoebaSi~ erT-erTi im miznisaTvis, 
romelic CamoTvlilia am punqtSi. 

60. sasamarTlo ixseniebs, rom fraza `kanonis Sesabamisad~ moiTxovs, 
rom gasaCivrebul RonisZiebas unda hqondes garkveuli safuZveli Sida-
saxelmwifoebriv kanonmdeblobaSi (cf. Smirnova v. Russia, nos. 46133/99 da 
48183/99, 99-e punqti, ECHR 2003-IX (amonaridi)). 

61. unda aRiniSnos, rom saapelacio sasamarTlo, romelmac gadasin-
ja saqme, daaskvna, rom pirveli instanciis mosamarTlis moqmedebam gan-
mcxadeblis pirad informaciasTan dakavSirebiT ar daakmayofila is gan-
sakuTrebuli reJimi, romelic vrceldeba konstituciis 32-e muxlisa da 
monacemebi Sesaxeb 1990 wlis kanonis 23-e da 31-e muxlebis Sesabamisad 
fsiqiatriul monacemebs mikuTvnebuli informaciis Segrovebaze, Senax-
vaze, gamoyenebasa da gavrcelebaze, rac mTavrobas sadavod ar gauxdia 
(zemoxsenebuli 25-e punqti). ufro metic, sasamarTlo aRniSnavs, rom sa-
davo detalebs ar SeeZlo, gavlena moexdina sasamarTlo procesis Sedeg-
ze (anu imis dadgena gakeTda Tu ara sadavo gancxadeba da imis Sefaseba 
iyo Tu ara is Seuracxmyofeli; Seadare da daupirispire, Z. v. Finland, 
zemoTcitirebuli, 102-e da 109-e punqtebi), novozavockis sasamarTlos 
moTxovna informaciis miRebis Sesaxeb iyo zedmeti, radgan es informacia 
ar iyo ̀ mniSvnelovani mokvlevisaTvis, winaswari gamoZiebisa da sasamarT-
lo ganxilvisaTvis~, da, Sesabamisad, ukanono iyo fsiqiatriuli samedi-
cino momsaxurebis Sesaxeb 2000 wlis kanonis me-6 muxlis miznebisaTvis. 

62. sasamarTlo adgens, rom zemoT mocemuli mizezebis gamo dairRva 
konvenciis me-8 muxli. mas ar miaCnia saWirod, ganixilos Sesrulda Tu 
ara am RonisZiebis mimarT am muxlis me-2 punqtiT gaTvaliswinebuli sxva 
pirobebi. 

III.	konvenciis me-6 muxlis me-2 punqtis savaraudo darRveva

63. ganmcxadebeli asaCivrebs, rom xelisuflebis uari, aenazRaurebi-
na ziani `ukanono sisxlissamarTlebrivi devnisaTvis kompensaciis~ sqe-
mis mixedviT, ewinaaRmdegeba udanaSaulobis prezumpcias. ganmcxadebeli 
daeyrdno konvenciis me-6 muxlis me-2 punqts, romelic adgens Semdegs:

`yoveli piri, visac bralad edeba sisxlis samarTlis danaSaulis Cadena, 
iTvleba udanaSaulod, vidre misi braleuloba ar damtkicdeba kanonis 
Sesabamisad~.

64. mTavroba amtkicebda, rom ar darRveula me-6 muxlis me-2 punqti, 
radgan prokuraturis gadawyvetileba, daexura saqme aramareabilitire-
beli safuZvliT, ganxilul iqna da sabolood dadasturda sasamarTlos 
mier. ganmcxadebeli ar daeTanxma.
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65. sasamarTlo adasturebda, rom konvencia unda ganimartos ise, rom 
uzrunvelyos uflebebi, romlebic praqtikuli da efeqtiania da ara 
Teoriuli da iluzoruli (e.g., Multiplex v. Croatia, # 58112/00, 44-e punqti, 
2003 wlis 10 ivlisi); rom es aseve exeba me-6 muxlis me-2 punqtiT ganmt-
kicebul uflebas (ix. Allenet de Ribemont v. France, 1995 wlis 10 Tebervlis 
gadawyvetileba, Series A, # 308, 35-e punqti).

66. sasamarTlo ixseniebs, rom mis mier damkvidrebuli precedentuli 
samarTlis mixedviT, konvenciis arc me-6 muxlis me-2 punqti da arc nebis-
mier sxva debuleba ar aniWebs pirs, romelsac aqvs `wardgenili sisxlis-
samarTlebrivi braldeba~, ufleba miiRos kompensacia Tavisi danaxarje-
bisaTvis an ufleba kompensaciis miRebaze kanonieri patimrobisaTvis, ro-
desac mis mimarT samarTalwarmoeba Setyda (Narciso Dinares Peñalver v. Spain 
(dec.), # 44301/98, 2000 wlis 23 marti; aseve Englert v. Germany, 1987 wlis 
25 agvistos gadawyvetileba, Series A # 123-B, 36-e punqti, da Sekanina v.  
Austria, 1993 wlis 25 agvistos gadawyvetileba, Series A # 266-A, 25-e punqti). 
mxolod is faqti, rom kompensaciis gacemaze pirs uari eTqva TavisTavad 
ar arRvevs udanaSaulobis prezumpcias (mutatis mutandis, ukve moxseniebu-
li gadawyvetilebebi saqmeebze Nölkenbockhoff da Minelli, Sesabamisad 36-e da 
34/35-e punqtebi).

67. Tumca, sasamarTlos precedentuli samarTali aseve adgens, rom 
udanaSaulobis prezumfcia irRveva, Tu sasamarTlo gadawyvetileba im 
piris Sesaxeb, visac brali edeba sisxlis samarTlis danaSaulis Cadena-
Si, asaxavs mosazrebas, rom is braleulia, miuxedavad imisa damtkicebu-
lia Tu ara misi braleuloba, kanonis Sesabamisad. sakmarisia aRiniSnos, 
raime formaluri daskvnis ararsebobis SemTxvevaSic ki, rom arsebobs 
garkveuli safuZveli imisa, rom sasamarTlom braldebuli miiCnios bra-
leulad. me-6 muxlis me-2 punqtis farglebi miT umeTes ar aris SezRu-
duli mimdinare sisxlissamarTlebrivi procesiT, magram vrceldeba sa-
samarTlo gadawyvetilebebze, romlebic miRebulia mas Semdeg, rac devna 
Sewyda (is. Minelli v. Switzerland, 1983 wlis 25 martis gadawyvetileba, Se-
ries A # 62; adre moxseniebuli Englert-is gadawyvetileba; Nölkenbockhoff v.  
Germany, 1987 wlis 25 agvistos gadawyvetileba, Series A # 123-C; da  
Capeau v. Belgium, #  42914/98, 25-e punqti, ECHR 2005-I) an gamamarTlebeli 
gadawyvetilebis Semdeg (is., gansakuTrebiT ukve moxseniebuli Sekanina 
gadawyvetileba; Rushiti v. Austria, # 28389/95, 2000 wlis 21 marti; Lamanna 
v. Austria, # 28923/95, 2001 wlis 10 ivlisi; O. v. Norway, # 29327/98, ECHR 
2003-II; da Hammern v. Norway, # 30287/96, 2003 wlis 11 Tebervali).

68. Sesabamisad, sasamarTlos moeTxoveba, gansazRvros winamdebaze sa-
qmeSi ganmcxadeblis winaaRmdeg sisxlis samarTlis procesis Sedegi da 
mogvianebiT ukanono devnisaTvis kompensaciis moTxovnaze uari iZleva 
Tu ara eWvis warmoSobis safuZvels ganmcxadeblis udanaSaulobasTan 
dakavSirebiT, miuxedavad imisa, rom ar damtkicebula misi braleuloba. 

69. sasamarTlo aRniSnavs, rom ganmcxadeblis saqme Sewyda winaswari 
gamoZiebis etapze sagamoZiebo organoebis mier imis gamo, rom ganmcxa-
deblis mier Cadenili danaSaulis umniSvnelo xasiaTi gamo devna mizan-
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Seuwoneli iyo. erovnuli sasamarTloebi, romlebmac gadasinjes es saqme, 
daTanxmdnen, rom saqmis masalebSi arsebuli (dausaxelebeli) mtkicebu-
leba sakmarisi iyo daskvnis gasakeTeblad, rom ganmcxadebelma Caidina 
danaSauli, iseve rogorc am danaSaulis umniSvnelo xasiaTi. 

70. marTalia, rom SesaZlebelia eWvis gaJRereba braldebulis udana-
Saulobis Sesaxeb, Tu sisxlissamarTlebrivi samarTalwarmoebis Sesaxeb 
daskvnas Sedegi ar mohyolia braldebis arsebiT mxaresTan dakavSirebiT 
(Sekanina, zemoTmoyvanili, 30-e punqti). Tumca, 2001 wlis 26 dekembris 
gadawyvetilebaSi novozavockis sasamarTlom uari ganacxada ganmcxade-
blis mier kompensaciis moTxovnaze im faqtze dayrdnobiT, rom mis mi-
marT sisxlissamarTlebrivi samarTalwarmoeba Setyvetilia aramareabi-
litirebeli safuZvliT (ix. zemoTmoyvanili 28-e punqti). es gadawyveti-
leba daadastura saapelacio sasamarTlom mas Semdeg, rac ganmcxadeblis 
saCivarze im gadawyvetilebis Sesaxeb, romelic iTvaliswinebda sisxlis-
samarTlebrivi devnis Setyvetas aramareabilitirebeli safuZvliT, sa-
bolood uari eTqva (ix. zemoxsenebuli me-19 puqti). sasamarTlo ar miiC-
nevs saWirod winamdebaze saqmeze gansazRvros, iyo Tu ara principSi kom-
pensaciis gacemaze uari im mizeziT, rom sisxlissamarTlebrivi procesi 
Sewyda `aramareabilitirebeli~ safuZvliT, TavisTavad udanaSaulobis 
prezumfciis darRveva. is aRniSnavs, rom am saqmeze sasamarTlo gadawyve-
tilebebi, romlebic ganmcxadeblis mimarT sisxlissamarTlebrivi samar-
Talwarmoebis Setyvetas iTvaliswinebda, formulirebulia iseTi termi-
nologiiT, romelic ar iZleoba eWvis safuZvels maTi Sexedulebis Se-
saxeb, rom ganmcxadebelma Caidina danaSauli, raSic is braldebuli iyo. 
kerZod, desnianskis sasamarTlom miuTiTa, rom gamoZiebis Sesaxeb saqmis 
masalebi Seicavda sakmaris mtkicebulebas imis dasadgenad, rom ganmcxa-
debelma gaayalba notarialuri dokumenti da Segnebulad ganaxorciela 
ukanono sanotaro moqmedeba, misi erTaderTi mizezi samarTalwarmoebis 
SewyvetisaTvis iyo devnis mizanSeuwonloba danaSaulis umniSvnelo xa-
siaTis gamo. es gadawyvetileba dadasturda saapelacio sasamarTloSi, 
xolo uzenaesma sasamarTlom uari ganuxcada ganmcxadebels sakasacio 
wesiT saqmis gasaCivrebaze. sasamarTlos azriT, desnianskis sasamarTlos 
mier gamoyenebuli formulireba TavisTavad sakmarisi iyo, rom CaTvli-
liyo udanaSaulobis prezumpciis darRveva. is faqti, rom ganmcxadeblis 
moTxovnaze kompensaciis miRebaze uari ganacxades im safuZvliT, rom 
sisxlissamarTlebrivi samarTalwarmoebisas gakeTebulma daskvnebma mxo-
lod da mxolod gaamwvava mdgomareoba. miuxedavad imisa, rom desnianskis 
sasamarTlom gaakeTa daskvna mas Semdeg, rac Catarda sxdoma ganmcxade-
blis TandaswrebiT, manamde mimdinare samarTalwarmoeba Tavisi bunebiT 
ar iyo sisxlissamarTlebrivi da mas aklda rigi sakvanZo elementebisa, 
rac axasiaTebs sisxlissamarTlebriv process. am TvalsazrisiT, ar Sei-
Zleba gakeTdes daskvna, rom am sasamarTloSi manamde mimdinare samarTa-
lwarmoebas Sedegad mohyva, an ganzraxuli iyo, mohyoloda is, rom damt-
kicdeboda ganmcxadeblis braleuloba. aseT garemoebebSi, sasamarTlo 
miiCnevs, rom desnianskis sasamarTlos mier moyvanili mizezebi, romle-
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bic dadasturda gasaCivrebis etapze, rasac emateba kompensaciaze gan-
mcxadeblis moTxovnaze uari imave mizezebiT, Seadgens udanaSaulobis 
prezumpciis darRvevas. 

71. daskvnis saxiT, dairRva konvenciis me-6 muxlis me-2 punqti. 

IV.	konvenciis me-13 muxlis savaraudo darRveva

72. konvenciis me-13 muxlis safuZvelze ganmcxadebeli Civis me-8 
muxlis darRvevasTan dakavSirebiT dacvis efeqtiani saSualebis ufle-
bis savaraudo ararsebobas.

73. konvenciis me-13 muxli adgens:

`yvelas, visac daerRva am konvenciiT gaTvaliswinebuli uflebebi da Ta-
visuflebebi, unda hqondes samarTlebrivi dacvis efeqtiani saSualeba 
erovnuli xelisuflebisagan, Tundac es darRveva Caidinos pirma, rome-
lic samsaxurebriv uflebamosilebas axorcielebda.~

1.	 mxareTa poziciebi

74. mTavroba amtkicebs, rom ganmcxadebels SeeZlo sadavo gaexada 
Cxrekis kanoniereba zemdgom prokurorTan an sasamarTloSi procesis 
dros. Tu mas gaamarTlebdnen wayenebul braldebasTan dakavSirebiT, 
mas eqneboda SesaZlebloba mieRo kompensacia ukanono devnisaTvis. rac 
Seexeba sasamarTlos moTxovnas, mieRo informacia misi fsiqiatriuli 
istoriis Sesaxeb, mTavrobis azriT, ganmcxadebels SeeZlo wamoeWra es 
sakiTxi am ganaCenis winaaRmdeg saapelacio saCivarSi.

75. ganmcxadebeli araefeqtianad miiCnevs samarTlebrivi dacvis am sa-
Sualebebs. 

2. sasamarTlos Sefaseba

	    a. zogadi principebi

76. sasamarTlo ixseniebs, rom konvenciis me-13 muxli uzrunvelyo-
fs erovnul doneze dacvis saSualebebis xelmisawvdomobas, raTa mox-
des konvenciiseuli uflebebisa da Tavisuflebebis aRsruleba, miuxeda-
vad im formisa, ra formiTac es SeiZleba uzrunvelyofili iyos Sida-
saxelmwifoebriv samarTlebriv sistemaSi. amdenad, me-13 muxlis arsi is 
aris, rom moiTxovos Sidasaxelmwifoebrivi dacvis saSualebis arseboba, 
romlis mizani iqneba `sadavo saCivris~ Sinaarsze msjeloba da romelic 
uzrunvelyobs Sesabamisi mdgomareobis Semsubuqebas, miuxedavad imisa, 
rom xelSemkvrel saxelmwifoebs eniWebaT garkveuli diskrecia im sa-
SualebasTan dakavSirebiT, romliTac isini Seasruleben konvenciiseul 
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valdebulebebs am debulebis mixedviT (Kaya v. Turkey, 1998 wlis 19 Teber-
vlis gadawyvetileba, Reports of Judgments and Decisions 1998-I, gv. 329-30, 
106-e punqti).

77. me-13 muxlidan gamomdinare xelSemkvreli saxelmwifoebis valde-
bulebebis farglebi meryeobs ganmcxadeblis saCivris xasiaTidan gamom-
dinare; Tumca, me-13 muxliT gaTvaliswinebuli dacvis saSualeba unda 
iyos `efeqtiani~ praqtikaSi, iseve rogorc kanonmdeblobis mixedviT (cf. 
Kudla v. Poland [GC], # 30210/96, 157-e punqti, ECHR 2000-XI). aseTi samarT-
lebrivi saSualebis arseboba unda iyos sakmarisad cxadi ara mxolod 
Teoriulad, aramed aseve praqtikulad, risi Seusruleblobis SemTxveva-
Sic iarsebebs aucilebeli xelmisawvdomobisa da efeqtianobis nakleboba 
(ix. inter alia, Mifsud v. France (dec.) [GC], 57220/00, ECHR 2002-VIII).

	    b. Cxreka

78. ramdenadac mTavrobam moiSvelia imis SesaZlebloba, rom pirma 
miiRos anazRaureba kompensaciis gziT ukanono devnis sqemis mixedviT, 
sasamarTlo ar Tvlis, rom es procedura Sesaferisia am saqmisaTvis  
(Afanasyev v. Ukraine, # 38722/02, 77-e punqti, 2005 wlis 5 aprili). kerZod, 
is aRniSnavs, rom ganmcxadeblis saCivari, romelic amas isaxavda miznad, 
uaryofil iqna zustad im mizeziT, rom misi sisxlis samarTlis saqme 
Sewyda aramareabilitirebeli safuZvliT. 

79. rac Seexeba sasamarTlo ganxilvis dros Cxrekis kanonierebaze davis 
SesaZleblobas, unda aRiniSnos, rom, rogorc es zemoT mieTiTa konvenciis 
me-6 muxlis me-2 punqtTan mimarTebiT, ganmcxadeblis saqmis arsebiTi mxare 
arasodes ganxilula. is Sewyda sasamarTlo ganxilvis stadiamde da Semdgo-
mi sasamarTlo gadasinjva exeboda wminda prosecualur sakiTxebs, romle-
bic dakavSirebulia mocemul safuZvelze sisxlis samarTlis saqmis daxur-
vas gamomZieblis mier. Sesabamisad, am procesebs ar da ver SeeZloT moecvaT 
konkretuli sagamoZiebo moqmedebis kanonierebis Sefaseba.

80. sasamarTlo aseve aRniSnavs, rom ganmcxadebels SeeZlo miemarTa 
zemdgomi prokurorisaTvis, raTa misi samsaxurebrivi saTavsos Cxreka uka-
nonod gamoecxada. sasamarTlo ixseniebs, rom me-13 muxlSi moSveliebuli 
`xelisufleba~ maincdamainc sasamarTlo xelisufleba ar unda iyos da, Tu 
is ar aris, misi uflebamosileba da garantiebi, romelsac is uzrunvel
yofs, adekvaturi unda iyos imis dasadgenad, aris Tu ara dacvis saSuale-
ba efeqtiani (Kudla, zemoTmoxseniebuli, 157-e punqti). Tumca winamdebare 
saqmeSi sasamarTlo aRniSnavs, rom isic ki rom vivaraudoT, rom proku-
rors aqvs saWiro damoukidebloba, dacvis es saSualeba ver SeZlebs, raime 
Sveba misces ganmcxadebels (zemoTmoxseniebuli 30-e punqti). 

81. Sesabamisad, sasamarTlo miiCnevs, rom winamdebare saqmeSi dairRva 
konvenciis me-13 muxli imiT, rom ganmcxadebels ar hqonda dacvis Sida-
saxelmwifoebrivi saSualeba, romlis meSveobiT mas SeeZlo esargebla 
Tavisi sacxovreblis pativiscemiT ufleba, romelic uzrunvelyofilia 
konvenciis me-8 muxliT. 



201

	     g. fsiqiatriuli xasiaTis informaciis gamJRavneba

82. mTavrobam Tavis winaswar SepasuxebaSi miuTiTa ganmcxadeblis 
uflebaze, eTxova sasamarTlosaTvis Tavisi saqmis daxurul sxdomaze 
ganxilva. sasamarTlo aRniSnavs, rom erovnuli kanonmdebloba ar iTva-
liswinebs, rom aucilebelia, rom mxaris moTxovra arsebobdes saqmis in 
camera mosmenisaTvis; sasamarTlos SeuZlia Tavisi iniciativiT gasces 
aseTi brZaneba (zemoTmoxseniebuli 32-e punqti). Tumca kanonmdebloba 
avaldebulebs xelisuflebas, gaataros yvela SesaZlo RonisZieba, rom 
daicvas individTa piradi cxovreba zedmeti Carevisagan (zemoTmoxsenie-
buli 29-e punqti). 

ufro metic, sazogadoebis daswreba sasamarTlo darbazSi, rodesac 
mosamarTle aJRerebs informacias, romelic man fsiqiatriuli saavadm-
yofodan miiRo mxolod erT-erTi elementi iyo, ramac moaxdina gavlena 
ganmcxadeblis pirad cxovrebaze. kerZod, aseTi moTxovna, im SemTxve-
vaSic ki Tu is dakmayofildeboda, verc mxareebisa da maTi warmomad-
genlebisaTvis sxdomaze gamJRavnebuli informaciis konfidenciurobas 
uzrunvelyofda da verc SezRudavda saqmis masalis xelmisawvdomobas. 

83. rac Seexeba saapelacio instanciaSi Sesabamisi saCivriT mimarTvis 
SesaZleblobas, sasamarTlo aRniSnavs, rom ganmcxadebelma warmatebiT 
isargebla dacvis am saSualebiT, romelic, araefeqtiani aRmoCnda, rad-
gan ukanonobis dadgenas Sedegad ar mohyolia konfidenciuri fsiqia-
triuli monacemebis gamJRavnebis Sewyveta sasamarTlo saqmis masalebSi 
an ganmcxadeblisaTvis raime kompensaciis gacemaSi im zianisaTvis, rome-
lic man ganicada mis pirad cxovrebaSi ukanono Carevis gamo. 

84. am mosazrebebis gaTvaliswinebiT, sasamarTlo uars acxadebs mTavro-
bis winaswari Sepasuxebaze da adgens, rom dairRva konvenciis me-13 muxli. 

V.	 konvenciis 41-e muxlis gamoyeneba

85. konvenciis 41-e muxli adgens:

`Tu sasamarTlo daadgens, rom dairRva konvencia da misi oqmebi, xolo 
Sesabamisi maRali xelSemkvreli mxaris Sidasaxelmwifoebrivi samarTa-
li darRvevis mxolod nawilobrivi gamosworebis SesaZleblobas iZleva, 
saWiroebis SemTxvevaSi, sasamarTlo dazaralebul mxares samarTlian dak-
mayofilebas miakuTvnebs.~

a. ziani 

86. ganmcxadebeli moiTxovs 232,400 evros (EUR) materialuri da ara-
materialuri zianisaTvis.

87. mTavroba Tvlis, rom es odenoba metismeti da dausabuTebelia.
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88. sasamarTlos precedentuli samarTali adgens, rom unda arsebob-
des aSkara Sedegobrivi kavSiri ganmcxadeblis mier moTxovnili zianis 
anazRaurebasa da konvenciis darRvevas Soris (sxva saqmeebTan erTad, 
Barberà, Messegué and Jabardo v. Spain (yofili 50-e muxli), 1994 wlis 13 
ivnisi, Series A # 285-C, gv. 57-58, me-16-me-20 punqtebi; Cakici v. Turkey, 1999 
wlis 8 ivlisis gadawyvetileba, ECHR 1999-IV, 127-e punqti). sasamarTlo 
aRniSnavs, rom ganmcxadeblis binis ukanono Cxrekis Sedegad warmoSobi-
li ziani daadgina novozavockis sasamarTlom 2000 wlis 28 agvistos. amis 
safuZvelze sasamarTlo miiCnevs samarTalianad, mianiWos ganmcxadebels 
2,315 EUR materialuri zianisaTvis. sasamarTlo aseve adgens, rom mia-
niWos 3,000 EUR aramaterialuri zianisaTvis. 

b. xarjebi 

89. ganmcxadebels dadgenil vadaSi ar warmoudgenia raime moTxovna am 
Tavis Sesabasamisad; amitom, sasamarTlo arafers aniWebs am TvalsazrisiT.

g. saprocento ganakveTi

90. sasamarTlo Tvlis, rom saprocento ganakveTi unda ganisazRvros 
evropis centraluri bankis sesxis saSualo ganakveTis odenobiT, plius 
sami procenti. 

amis safuZvelze sasamarTlo erTsulovnad

1.	 acxadebs ganacxads dasaSvebad;

2.	 adgens, rom dairRva konevnciis me-8 muxli ganmcxadeblis samsaxure-
brivi saTavsos Cxrekisa da mis Sesaxeb fsiqiatriuli xasiaTis konfi-
denciuli informaciis gamJRavnebis gamo;

3.	 adgens, rom dairRva konvenciis me-6 muxlis me-2 punqti;

4.	 adgens, rom dairRva konvenciis me-13 muxli;

5.	 adgens,
	 (a) rom mopasuxe saxelmwifom unda gadauxados ganmcxadebels kon-

venciis 44-e muxlis me-2 punqtis Sesabamisad gadawyvetilebis ZalaSi 
Sesvlidan sami Tvis ganmavlobaSi Semdegi Tanxebi, rasac emateba ne-
bismieri gadasaxadi, romelic am Tanxas SeiZleba daekisros, erovnul 
valutaSi gacemis dRes arsebuli kursis mixedviT:
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	 (i) 2,315 EUR (ori aTas samasTxuTmeti evro) materialuri zianisaTvis;
	 (ii) 3,000 EUR (sami aTasi evro) aramaterialuri zianisaTvis;

	 (b) rom zemoxsenebuli sami Tvis gasvlis Semdeg unda iyos gadaxdili 
saprocento ganakveTi, romelic ganisazRvreba evropis centraluri 
bankis sesxis saSualo ganakveTis odenobiT, plius sami procenti.

6.	 uars acxadebs mosarCelis danarCen moTxovnaze samarTliani dakmayo-
filebis Sesaxeb.

Sesrulebulia inglisur enaze da werilobiT gacxadebulia 2006 wlis 
29 ivniss, sasamarTlos reglamentis 77-e wesis me-2 da me-3 punqtebis 
Sesabamisad.

klaudia westerdaiki			    	 pir lorenceni
    registratori					       prezidenti		





riviera safrangeTis winaaRmdeg
Rivere v. France





meore seqcia

saqme riviera safrangeTis winaaRmdeg

(ganacxadi # 33834/03)

gadawyvetileba

strasburgi

2006 wlis 11 ivlisi

kanonier ZalaSi Sedis

11/10/2006

es gadawyvetileba kanonier ZalaSi Seva konvenciis 44-e muxlis me-2  
punqtiT gaTvaliswinebuli pirobebis Tanaxmad. masSi SesaZloa, Sevides 

redaqciuli xasiaTis Sesworebani.
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saqmeze „riviera safrangeTis winaaRmdeg“,

(Rivere v. France)

adamianis uflebaTa evropis sasamarTlos palatam (mesame seqcia), 
Semdeg mosamarTleTa SemadgenlobiT:

b-ni _ a.b. baka _ Tavmjdomare
b-ni J.p. kosta
b-ni i. kabral bareto 
b-ni r. turmeni
b-ni m. ugrexeliZe 
q-ni a. fularoni
q-ni d. josiene _ mosamarTleebi
b-ni d. s. naismiti, _ seqciis registratori

imsjela ganmartoebiT 2006 wlis 20 ivniss da

imave dRes, miiRo Semdegi gadawyvetileba:
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procedura

1. saqme momdinareobs safrangeTis respublikis moqalaqe, b-n Jan-luk 
rivieras (SemdgomSi_`ganmcxadebeli~) mier adamianis uflebaTa evropul 
sasamarTloSi, adamianis uflebaTa da ZiriTad TavisuflebaTa evropuli 
konvenciis (SemdgomSi_`konvencia~) 34-e muxlis Tanaxmad, 2003 wlis 20 
oqtombers safrangeTis respublikis winaaRmdeg Setanili ganacxadidan 
(# 33834/03).

2. mosarCeles warmodgenda misi interesebis damcveli advokatis, metr 
e. kiganga-sirokos, klermon-feranSi moRvawe advokatis mier. safrangeTis 
mTavrobas (SemdgomSi_`mTavroba~) warmoadgens saxelmwifo moxele, q-ni e. 
beliari, sagareo saqmeTa saministros samarTlebriv saqmeTa direqtori.

3.2005 wlis 17 marts sasamarTlos meore seqciam gadawyvita, sar-
Celi mTavrobisaTvis gadaegzavna. 29-e muxlis me-3 punqtis Sesabami-
sad, sasamarTlos gadawyvetilebiT, sarCelis dasaSvebadoba da saqmis 
safuZvlianoba erTad ganixileboda.

faqtobrivi mxare

I.	 saqmesTan dakavSirebuli garemoebebi

4. mosarCele daibada 1956 wels da igi amJamad sasjels ixdis riomis 
cixeSi.

5. 1978 wlis TebervalSi igi moaTavses arasis cixeSi (pa-de-kales de-
partamenti). 1980 wlis 17 oqtombers pa-de-kales nafic msajulTa sa-
samarTlom mas sikvdiliT dasja miusaja ganzrax mkvlelobis, ganzrax 
mkvlelobis TanamzraxvelobisaTvis, romelsac win uZRoda sxva danaSau-
lebi. sakasacio instanciaSi gasaCivrebis Semdeg saqme gadaegzavna somis 
nafic msajulTa sasamarTlos, romelmac mas 1982 wlis 12 Tebervals 
imave danaSaulebisaTvis miusaja samudamo patimroba, amasTan, 15 weli 
usafrTxoebis gansakuTrebiT mkacr reJimSi moxdiT.

6. 1978 wlis 28 Tebervals igi gadaiyvanes santes cixeSi fsiqiatriu-
li eqspertizisaTvis, sadac man erTi weli gaatara, vidre gadaiyvandnen 
amienis (somi) umkacresi reJimis karcerSi, sadac igi patimrobaSi imyofe-
boda 1982 wlis bolomde.

7. 1982 wlis bolos igi gadaiyvanes observaciis erovnul centrSi. es 
centri mdebareobs frenSi (val-de-marnis departamenti) da mowodebu-
lia, maTi Semdgomi ganTavsebis mizniT, Seafasos im patimarTa mdgomare-
oba, romelTac misjili aqvT patimroba 10 wlis zeviT.
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8. 1983 wlis dasasruls mosarCele gadaiyvanes sen-moris (indri) cen-
tralur cixeSi, mogvianebiT igi droebiT isev daabrunes frenis cixe-
Si, saidanac sabolood, 1986 wlis dasawyisSi, moaTavses mulen- izeuris 
(alie) sapatimro dawesebulebaSi. 

1987 wlis Sua periodSi igi gadaiyvanes wminda iosebis (roni) cixeSi, 
xolo 1988 wlis dasawyisSi riomis (pui-de-domi) centralur sapatimroSi.

9. 1990 wlis 26 oqtombers misi samoqalaqo qorwineba Sedga riomis 
centralur sapatimroSi, jvriswera ki 1991 wlis 14 ivniss.

10. 1991 wlis ivnisis TveSi dazaralebulis sasargeblod dakisrebuli 
zarali srulad iqna anazRaurebuli.

11. 1991 wlis 26 ivliss mosarCele gamoiZaxes probaciisa da ganTa-
visuflebisaTvis daxmarebis komitetSi. riomis raionuli sasamarTlos 
penitenciaruli sistemis mosamarTlem mas acnoba, rom SeeZlo, 1991 wlis 
31 ivlisidan moklevadiani gasvlisa da pirobiTi ganTavisuflebis mo-
TxovniT miemarTa.

12. 1991 wlis 30 ivliss mosarCelis advokatma penitenciaruli sis-
temis mosamarTlisagan miiRo werili, romliTac igi am SesaZleblobas 
Semdegi sityvebiT adasturebda:

` (...)

prezidentis bolo Sewyalebis aqtis gamocemisa da 33-dRiani gamosacdeli 
vadis Semcirebis Semdeg (mosarCelisaTvis), 1999 wlis 31 ivliss, dasrul-
deba mosaxdeli sasjelis minimaluri 15-wliani vada.

am vadis amowurvis Semdeg SesaZlebeli iqneba moklevadiani Svebulebisa 
da pirobiTi Tavisuflebis dagegmva.

es proeqti amJamad ganxilvis stadiaSia, magram reunionSi (safrange-
Tis okeanisgaRma regioni (mTargmn.), rogorc ki es SesaZlebeli iq-
neba, pirobiT ganTavisuflebis (mosarCelis) Suamdgomloba dadgeba, 
vinaidan sapatimroSi yofnis ganmavlobaSi araviTari incidenti ar 
momxdara.	

mTeli gulisyuriT gavecnobi da gaviTvaliswineb yvela im detals, romle-
bic Tqven momawodeT.~

13. 1992 wlis 14 maiss mosarCele gadaiyvanes reunionis sapatimroSi.
14. 1999 wlis 14 dekembers igi kvlav frenis erovnul centralur 

observatoriaSi daabrunes, xolo Semdeg, 2001 wlis 26 seqtembers, val-
de-reulis (eris departamenti) sapatimroSi moaTavses.

15. 2002 wlis 8 ivliss ruanis saapelacio sasamarTlosTan arsebul-
ma pirobiTi ganTavisuflebis regionulma instanciam uari Tqva mosar-
Celis vadamde pirobiT ganTavisuflebis moTxovnaze im motiviT, rom 
`amgvari wamaxalisebeli RonisZieba naadrevi iyo, radgan ar arsebobda 
ganTavisuflebis Semdeg mosarCelisaTvis, socialur-aRmzrdelobiTi da 
samedicino-fsiqologiuri TvalsazrisiT, naTeli da Camoyalibebuli se-
riozuli gegma.~ mosarCelem aRniSnuli gadawyvetileba gaasaCivra. 2002 
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wlis 15 noembers vadamde pirobiT ganTavisuflebis sakiTxTa erovnulma 
instanciam ZalaSi datova wina gadawyvetilebis yvela punqti.

16. amasobaSi, 2002 wlis 20 agvistos, val-de- reulis samedicino-
fsiqiatriuli regionuli centris fsiqiatrma mosarCele gasinja da 
Seadgina Semdegi Sinaarsis daskvna:

`fsiqikurad daavadebuli pacienti, romelic regularuli dakvirvebis 
qveS imyofeba, amJamad uCivis qcevis iseT darRvevas, rogoricaa TviT-
mkvlelobis akviatebuli idea, rac mis sisxlissamarTlebriv mdgomare-
obasTanaa dakavSirebuli (pirobiT ganTavisuflebaze uari, aseve aSfo
Tebs mosalodneli gadayvana reunionis cixeSi). misi fsiqikuri mdgomare-
oba, sisxlis samarTlis saproceso kodeqsis 398-e muxlisa da 1990 wlis  
22 ivnisis kanonis Sesabamisad, moiTxovs mis hospitalizacias.~

17. 2002 wlis 21 agvistos, aRniSnuli samedicino daskvnis safuZve-
lze, eris prefeqtma gamosca brZaneba misi erTi TviT dauyovnebeli 
hospitalizaciis Sesaxeb. es gadawyvetileba, kerZod, Semdegnairad 
ikiTxeba: 

`vinaidan mosarCele uCivis qcevis iseT darRvevas, rogoricaa TviTmkvle-
lobis akviatebuli idea, saxifaTo xdeba misi sapatimroSi darCena da 
saWiroebs dauyovnebel hospitalizacias.~ 

`(...) 

(mosarCelis) dauyovnebeli hospitalizacia gadawyda evre-navaris specia-
lizebul centrSi erTi Tvis vadiT.~

18. 2002 wlis 20 dekembers mosarCelem cixis administraciis samdivnos 
mimarTa vadamde pirobiT ganTavisuflebis TxovniT, rac registraciaSi 
gaatara sasjelaRsrulebis sistemis mosamarTlis TanaSemwem 2002 wlis 
27 dekembers.

19. 2003 wlis 1 agvistos pirobiT ganTavisuflebis sakiTxTa regio-
nulma instanciam gamoaqveyna mosarCelis vadamde pirobiT ganTavisu-
flebis Sesaxeb gadawyvetileba da daniSna damatebiTi fsiqiatriuli eqs-
pertiza, romlis Catareba miando sam eqsperts:

`Cautardes gamokvleva dainteresebul pirs, kerZod, Segrovdes yvela 
saWiro informacia misi fsiqikuri janmrTelobis mdgomareobis Sesaxeb 
_ Tu ra saxis mkurnalobas saWiroebs, xom ar aris, vadamde pirobiT gan-
Tavisuflebis SemTxvevaSi, misi fsiqiatriuli mkurnalobis aRricxvaze 
ayvanis saWiroeba. gansakuTrebiT saintereso iqneba eqspertTa azri mo-
sarCelis mier warmodgenil gegmaze klermon- feranSi gasvlasTan dakav-
SirebiT, sacdeli mizniT misi moklevadiani gaSvebis mizanSewonilobasa da 
riskebze, aseve unda ganvixiloT misi gareCasaxlebis SesaZleblobac.~
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20. eqspertebma TavianTi daskvna sasjelaRsrulebis mosamarTles ga-
dasces 2003 wlis 29 oqtombers. isini daskvnaSi Semdegs werdnen:

`CavutareT gamokvleva (mosarCeles). gaviareT konsultacia ...-sTan (val-
de-reulis fsiqiatrTan).

janmrTelobis problemebi, romelsac igi (mosarCele) uCivis, sakmaod kom-
pleqsuria (...)

am konkretul SemTxvevaSi, danaSaulis gancda ar aris mTavari problema 
da am aspeqtis Sefaseba praqtikulad SeuZlebelia.

fsiqiatriulma paTologiam Tavi iCina patimrobaSi (...) amJamad igi (mosar-
Cele) Seuracxadia (suliT avadmyofia), rom ara misi wina saqmeebis simZime, 
ufro mizanSewonili iqneboda, igi fsiqiatriul mkurnalobas gadiodes, 
vidre darCes patimrobaSi.

amJamad mas axali, simptomaturi remisiis periodi aqvs, romelic iseve 
aramdgradad SeiZleba ganvixiloT, rogorc wina, msgavsi periodebi.

misi gegmebis cvalebadoba, Terapiis araTanmimdevruli dacva garkveul 
TavSekavebas iwvevs.

zogierTi misi qceva (Caketiloba, TviTgaucxoeba) SeSfoTebas iwvevs.

samwuxaroa, rom reunionis penitenciarul dawesebulebaSi gadayvanaze 
uari ganacxada _ sakuTar ojaxTan da axloblebTan siaxlove masze dade-
biT zegavlenas moaxdenda, mogvianebiT ki SesaZlebeli iqneboda, gvefiqra 
misi adgilobrivi fsiqiatriuli dawesebulebebis meTvalyureobis qveS 
gadayvanaze.

Tu gaviTvaliswinebT mis amJamindel moTxovnebs (surs, daiwyos axali 
cxovreba im qalTan, romelzec cixeSi iqorwina da, romelTan erTadac 
arasodes ucxovria, Tumca didi xnis urTierTuaryofis Semdeg kvlav 
aRadgina kavSiri), aSkaraa, rom sifrTxile da garkveuli profilaqtikuri 
RonisZiebebis miReba aucilebeli iqneboda:

— meuRlis mier SeTavazebuli fsiqosocialuri pirobebis Sefaseba;

— (mosarCelis) gasvlis Semdeg samyofelis siaxloves mdebare da Sesabami-
si pirobebiT aRWurvil sapatimro dawesebulebaSi gadayvana;

— mxolod amis Semdeg SeiZleba ganixilebodes aRmkveTi RonisZiebebis 
Secvlis SesaZlebloba, rac unda Sejerdes, erTi mxriv, xsenebuli gada-
yvanis mis survilebTan misadagebasa da, meore mxriv, im kontaqtebisa da 
garemopirobebis momzadebasa da Semdeg SefasebasTan, romelnic mas gareT 
daxvdeba.

21. 2003 wlis 17 noembers, am axali fsiqiatriuli eqspertizis Semdeg, 
sasjelaRsrulebis sistemis komisiis daskvnac momzadda. sasjelaRsrule-
bis sistemis probaciisa da socialur cxovrebaSi Cabmis samsaxurma, eqsper-
tebis mier warmodgenil argumentebze dayrdnobiT, uaryofiTi Sefaseba 
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misca ganTavisuflebis proeqts, romelic mosarCelem waradgina. daskvnaSi 
aseve ewera, rom mosarCeles jer unda moeTxova iseTi mdebareobis cixeSi 
gadayvana, saidanac iolad SeeZleboda momavali meuRlis ukeT gacnoba da 
masTan ufro metad daaxloeba. dawesebulebis direqtormac aseve uari 
ganacxada aRniSnul proeqtze da miiCnia, rom mosarCeles igi unda gaexada 
`Sinaarsobrivad ufro arsebiTi~ da eqspertebis daskvnis gaTvaliswine-
biT moeTxova jer sxva cixeSi transferi. rac Seexeba evris prokurors, 
man miiCnia, rom, miuxedavad cixeSi misi koreqtuli yofaqcevisa, proeqti  
absoluturad Seusabamo iyo mosarCelis fsiqiatriul profilTan. 

amas garda, klermon-feranis prokurorma, romelsac sakonsultaciod 
mimarTes, rogorc kompetentur pirs, im sasamarTlo mosmenamde, romel-
zec unda miRebuliyo gadawyvetileba, Tavi Seikava azris gamoTqmisagan. 
misTvis xelaxla azri aRar ukiTxavT. 

22. pTri-m 2004 wlis 13 ianvris gadawyvetilebiT uari Tqva mosarCe-
lis Txovnaze vadamde pirobiT gaTavisuflebis Sesaxeb. aRniSnuli uari 
man Semdegi sityvebiT Camoayaliba:

`miuxedavad fsiqiatriuli eqspertizis daskvnisa, romelic (mosarCeles) 
cota xnis win Cautarda da romelic, dainteresebuli piris fsiqikuri 
janmrTelobis TvalsazrisiT, garkveul gaumjobesebas adasturebs, rac 
misTvis daniSnuli swori mkurnalobis Sedegia, (mosarCelis) Txovna mis 
pirobiT ganTavisuflebaze, raTa klermon-feranSi icxovros meuRlesTan 
erTad, romelTanac adre arasodes ucxovria, am etapze ar ganixileba. 
rogorc irkveva, manamde aucilebelia misi gadayvana klermon-feranTan 
ufro axlos mdebare sxva dawesebulebaSi.

23. mosarCelem aRniSnuli gadawyvetileba gaasaCivra pirobiTi Tavi-
suflebis erovnul instanciaSi (pTei), sadac 2004 wlis 9 aprils gamoi-
tanes uaris gadawyvetileba, romelic Semdegi Sinaarsis iyo:

`(...) (mosarCelis) pirobiT gaTavisuflebis gegma ar iZleva im aucile-
bel garantiebs, romelTac eqspertTa daskvna iTvaliswinebs _ fsiqikuri 
mdgomareobis evolucias da maT mierve rekomendebul gegmas mis savarau-
do adgilsamyoflTan axlos mdebare fsiqiatriul seqtorTan dakavSire-
bis Taobaze.~

24. mosarCeles es gadawyvetileba sakasacio wesiT aRar gausaCivrebia.
25. 2004 wlis 13 aprils igi gadaiyvanes riomis centralur cixeSi.
26. 2004 wlis 15 aprils mosarCelis advokatma TxovniT mimarTa eris 

departamentis deputats, raTa mas respublikis mediatorTan (ombudsme-
ni) eSuamdgomla mosarCelis pirobiT ganTavisuflebis Taobaze. igi moi-
Txovda, mosarCele gadaeyvanaT riomis sapatimroSi, rac iqneboda misi 
klermon-feranis daxurul fsiqiatriul klinikaSi moTavsebis winapiro-
ba, radgan am centrSi adgilebi gankuTvnili iyo mxolod overnis regio-
nis patimrebisaTvis.
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2004 wlis 26 aprils eris deputatma mosarCelisadmi gagzavnil pa-
suxSi mas urCia, pirdapir miemarTa iusticiis ministrisaTvis, radgan me-
diatorisadmi mimarTvis procedura SedarebiT xangrZlivi iyo. rogorc 
Cans, es gza ar yofila gamoyenebuli.

27. 2005 wlis 7 ianvars mosarCele gadaiyvanes vilanfranS-sur-sonis 
sapatimroSi, xolo 14 ianvars riomis cixeSi.

28. 2005 wlis 25 aprils pirobiTi Tavisuflebis sakiTxTa municipalu-
ri samsaxuris (pTsms) ufrosma gasca Semdegi Sinaarsis cnoba:

`me, qvemore xelismomweri, doqtori (...),val-de-reulis sapatimros 
eqimi-fsiqiatri, vadastureb, rom batoni Jan-luk riviera, dabadebuli 
30.11.1956 wels, misive moTxovniT, gadioda fsiqiatriuli da fsiqolo-
giuri mkurnalobis kurss val-de-reulis sapatimroSi mTeli misi iq yof-
nis ganmavlobaSi, 2001 wlis oqtombridan 2004 wlis seqtembramde.~

II.	 Sesabamisi erovnuli samarTali 

29. sisxlis samarTlis saproceso kodeqsi 

pirobiT vadamde gaTavisuflebis Sesaxeb

muxli 720-1-1
(2002 wlis 4 martis kanoni)

`im SemTxvevaSi, Tu ar arsebobs danaSaulis ganmeorebis seriozuli safr-
Txe, SeiZleba miRebul iqnes gadawyvetileba sasjelis vadamde Sewyvetis 
Sesaxeb, ra vadiTa da ra saxiTac ar unda hqondes Sefardebuli msjavri. 
pirobiT vadamde gaTavisuflebis vada ar aris gansazRvruli im msjavrde-
bulTaTvis, romlebic daavaddnen iseTi paTologiiT, romelic Seusaba-
mos xdis maT yofnas sapatimro adgilebSi, garda im patimarTa SemTxvevi-
sa, roca SesaZlebelia maTi moTavseba fsiqikurad daavadebul patimarTa 
specialur dawesebulebaSi.

patimrobis vadis Sewyvetis gadawyvetileba miiReba mxolod ori sxvadasx-
va samedicino eqspertizis safuZvelze, romlebic erTnairad daadastu-
reben wina abzacSi Camoyalibebul pirobebs.~

muxli 722-1

`pirobiT vadamde gaTavisuflebis RonisZiebaze nebarTva, gagrZeleba, 
uari an gauqmeba ganekuTvneba ara penitenciaruli sistemis mosamarTlis, 
aramed pirobiT vadamde gaTavsuflebis regionuli instanciis kompeten-
cias, romelic aRniSnul sakiTxze, msjavrdebulis moTxovnis an proku-
roris Suamdgomlobis safuZvelze da sasjelaRsrulebis komisiis azris 
gaTvaliswinebiT, iRebs motivirebul gadawyvetilebas.

es instancia yovel saapelacio sasamarTlosTan iqmneba. mis Semadgenlo-
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baSi Sedian: palatis Tavmjdomare an saapelacio sasamarTlos mrCeveli, 
Tavmjdomare da ori saapelacio sasamarTlos daqvemdebarebuli sasje-
laRsrulebis mosamarTle, maTgan erTi, droebiT vadamde gaTavisufle-
baze Tanxmobis, gagrZelebisa da uaris sakiTxebze, im instancias ekuTvnis, 
romlis daqvemdebarebaSicaa sasjelaRsrulebis is dawesebuleba, romel-
Sic sasjels ixdis dainteresebuli msjavrdebuli (...).

pirobiT vadamde ganTavisuflebis regionuli instancia palatis an sabWos 
sxdomaze SejibrebiTobis principiT gamarTuli diskusiis Semdeg iRebs mo-
tivirebul gadawyvetilebas. aRniSnuli diskusiis dros ismens prokuratu-
ris moTxovnas, msjavrdebulisa da, saWiroebis SemTxvevaSi, misi advokatis 
SeniSvnebs.

am instanciis gadawyvetilebebi SeiZleba gasaCivrdes misi gamoqveynebidan 
aTi dRis vadaSi msjavrdebulis an prokuroris mier pirobiT vadamde 
ganTavisuflebis erovnul instanciaSi (...). aRniSnuli instancia saqmes 
ganixilavs ara ugvianes ori Tvis ganmavlobaSi, xolo am vadis amowurvis 
Semdeg gadawyvetileba gasaCivrebas aRar eqvemdebareba.

pirobiT vadamde ganTavisuflebis erovnuli instanciis Semadgenloba-
Si Sedian: sakasacio sasamarTlos pirveli Tavmjdomare an sasamarTlos  
mrCeveli, romelic instancias Tavmjdomareobs, sasamarTlos ori moqmedi 
mosamarTle da erTi msjavrdebulTa xelaxla socialur cxovrebaSi Cabmis 
erovnuli asociaciis xelmZRvaneli, erTic, danaSaulis msxverplTa daxmare-
bis erovnuli asociaciis xelmZRvaneli. prokuraturis funqciebs asrulebs 
sakasacio sasamarTlos sagamoZiebo ganyofileba. erovnuli instanciis mier 
miRebuli gadawyvetileba, ra saxisac ar unda iyos igi, sabolooa da gasa-
Civrebas ar eqvemdebareba. saqmis ganxilva da masze gadawyvetilebis miReba 
xdeba sabWos palatis SemadgenlobiT msjavrdebulis advokatis mosazrebaTa 
mosmenis Semdeg (...).~

muxli 729

`pirobiT vadamde gaTavisuflebis mizania, daexmaros msjavrdebulebs 
socialur cxovrebaSi xelaxla CarTvaSi da Tavidan aicilos ganmeo-
rebiTi danaSauli. msjavrdebulebi, romelTac misjili aqvT Tavisu-
flebis aRkveTis erTi an ramdenime forma, SeiZleba pirobiT vadamde 
ganTavisufldnen, Tu isini TavianTi yofaqceviT daamtkiceben, rom 
SeuZliaT socialur cxovrebaSi readaptacia, an Tavi gamoiCines pro-
fesiuli saqmianobis, swavlis procesSi, staJirebis an droebiTi samu-
Saos Sesrulebisas socialuri readaptaciis TvalsazrisiT, an maTi 
uSualo monawileobiT ojaxur cxovrebaSi, esaWiroebaT gadaudebeli 
mkurnaloba an cdiloben, dazaralebuls aunazRauron sakuTari dana-
SauliT miyenebuli zarali.~

garda sisxlis samarTlis kodeqsis 132-23-e muxliT gaTvaliswinebuli 
SemTxvevebisa, pirobiT vadamde gaTavisufleba SeiZleba SeexoT im msja-
vrdebulebs, romelTa mier moxdili sasjelis vada, sul cota, tolia 
darCenili sasjelis vadisa.
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patimarTaTvis gaweuli samedicino daxmarebis Sesaxeb

muxli d 368

`sadiagnostiko da samkurnalo funqciebs sapatimro dawesebulebaSi, 
aseve samedicino aRmzrdelobiTi profilaqtikis koordinacias uzrun-
velyofs hospitalis eqimis meTvalyureobis qveS moqmedi sakonsulta-
cio da ambulatoruli mkurnalobis ganyofilebis medikosTa jgufi, 
rogorc amas iTvaliswinebs jandacvis kodeqsis 711-e_me-7-dan 711-e_me-
18-mde muxlebi.

jandacvis kodeqsis 711-e_me-7 muxlis Tanaxmad, jandacvis regionuli 
ganyofilebis direqtori regionSi arsebul yvela sasjelaRsrulebiT 
dawesebulebas miamagrebs teritoriulad uaxloes janmrTelobis dac-
vis dawesebulebas, romelic uzrunvelyofs am muxlis pirvel abzacSi 
CamoTvlil funqciebs.

jandacvis kodeqsis 711-e_me-9 muxlis Tanaxmad, roca jandacvis regionu-
li ganyofilebis direqtoris qvemdebare jandacvis dawesebulebas ar ga-
aCnia fsiqiatriis ganyofileba, anu, roca regionis farglebSi ar arsebobs 
samedicino-fsiqiatriuli samsaxuri, rogorc es gaTvaliswinebulia d372-e 
muxliT, maSin jandacvis regionuli ganyofilebis direqtori, aseve da imave 
pirobebiT, teritoriulad axlos mdebare sajaro Tu kerZo dawesebulebas, 
romelsac miendoba sasjelaRsrulebis dawesebulebis samedicino momsaxu-
reba, sTxovs daxmarebas, kerZod ki, fsiqiatriuli konsultaciisa da mkur-
nalobis gawevas msjavrdebulTaTvis.~

muxli d 372

`1986 wlis 14 marts # 86-602 brZanebulebaSi Setanili cvlilebebis Ta-
naxmad, sasjelaRsrulebis adgilebSi fsiqiatriuli ganyofileba unda 
pasuxobdes maTdami mimagrebul sapatimroebSi myof msjavrdebul pirTa 
fsiqikuri janmrTelobisaTvis saWiro moTxovnebs. profilaqtikis, sa-
diagnostiko Tu yoveldRiur samkurnalo procedurebs uzrunvelyofen 
saerTo Tu arasrulwlovan da mozardTa fsiqiatriuli ganyofilebebi, 
rogorc amas iTvaliswinebs jandacvis kodeqsis R. 711-e_me-7 da R. 711-e_
me-9 muxlebi, an konvenciis pirobaTa dacviTa da D. 371-e muxliT gaTva-
liswinebuli medikosTa jgufi. 

sasjelaRsrulebis adgilebSi moqmedi TiToeuli fsiqiatriuli ganyo-
fileba mibmulia saxelmwifo jandacvis romelime ganyofilebasTan an 
kerZo klinikasTan, romelsac miendoba sajaro stacionaruli samedicino 
momsaxurebis gaweva saavadmyofos gamocdili fsiqiatris meTvalyureobis 
qveS. kerZod, am ganyofilebas unda hqondes samedicino-fsiqologiuri 
regionuli samsaxuri, romelic uSualod ganTavsebuli iqneba sapatimro 
dawesebulebaSi.

samedicino-fsiqologiuri regionuli samsaxuris funqciebi, misi samedi-
cino konsultaciisa da ambulatoriuli mkurnalobis ganyofilebasTan 
TanamSromlobis koordinaciis sakiTxebi gansazRvrulia zemoT xsenebul 
1986 wlis 14 martis # 86-602 brZanebulebaSi (...).~ 
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muxli d 379

`samedicino konsultaciisa da ambulatoriuli mkurnalobis ganyofile-
bis xelmZRvaneli, jandacvis kodeqsis R. 711-13 et R. 711-14 muxlebis Ta-
naxmad, patimrebs utarebs samedicino Semowmebas da koordinacias uwevs 
samedicino-profilaqtikur RonisZiebebs

muxli d 381

`D. 368-e da D. 371-e muxlebiT gaTvaliswinebul struqturebSi momsaxu-
re Terapevti eqimebi uzrunvelyofen samedicino konsultaciebs pati-
mris, saWiroebis SemTxvevaSi, cixis administraciis TanamSromlis, an 
romelime sxva piris moTxovniT, romelic patimris janmrTelobiTaa 
dainteresebuli. (...)

wina muxlSi xsenebuli eqimebi zrunaven imazec, rom patimarTa transfe-
ris SemTxvevaSi maT ar SeuwydeT daniSnuli mkurnaloba.~

muxli d 382

`(...) nebismier SemTxvevaSi, Tu es eqimebi CaTvlian, rom patimris janmr-
Telobis mdgomareoba SeuTavsebelia sapatimroSi arsebul pirobebTan da 
misi iq darCena ar aris rekomendebuli, igi amis Sesaxeb werilobiT ac-
nobebs cixis administraciis ufross, es ukanaskneli ki saWiroebisamebr 
amas acnobebs sasamarTlo xelisuflebis Sesabamis organos.

am muxlis me-3 da me-4 abzacis Tanaxmad, samedicino Semowmebis daskvna da 
cnoba gadaecema patimars misive moTxovniT.~

muxli d 398

`is patimrebi, romlebic daavaddebian fsiqikurad, rogorc es jandacvis 
kodeqsis l 342-e muxliTaa gansazRvruli, ar SeiZleba rCebodnen sapati-
mro dawesebulebaSi.

moqmedi kanonmdeblobis Tanaxmad, uflebamosili eqimis daskvnis safuZve-
lze, prefeqturis movaleobaa, dauyovnebliv uzrunvelyos avadmyofi pa-
timris hospitalizacia, rogorc jandacvis kodeqsis l 331-e muxliTaa 
gansazRvruli.

maT mimarT ar gamoiyeneba D.394-e muxlis meore abzaciT gaTvaliswinebu-
li policiis an Jandarmeriis TanamSromlebis meTvalyureoba maTi hospi-
talizaciis ganmavlobaSi.~

30. amonaridi jandacvis kodeqsidan

muxli l 3214-1

`fsiqikurad daavadebuli patimris TanxmobiT Tu Tanxmobis gareSe, igi 
unda moTavsdes jandacvis dawesebulebis sagangebod aseTi specifikiT 
mowyobil ganyofilebaSi.~
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muxli l 3214-2 

garda aucileblobiT gamowveuli SezRudvebisa (maT Soris patimris sta-
tusTan dakavSirebiT), im fsiqikurad daavadebul patimrebze, romlebic 
maTi nebis miuxedavad iqnnen hospitalizebulni, maTive janmrTelobis 
mdgomareobidan gamomdinare, vrceldeba Semdegi muxlebis pirobebi: 
L.3211-3, L.3211-4, L.3211-6, L.3211-8, L.3211-9 da L.3211-12. 

roca sasjelaRsrulebis mosamarTle, L.3211-e_me-12 muxlis Sesabamisad, 
miiRebs gadawyvetilebas hospitalizebuli patimris misi Tanxmobis ga-
reSe gadayvanis Taobaze, amis Sesaxeb prokurori dauyovnebliv werilo-
biT atyobinebs cixis administracias. sapatimroSi misi dabruneba xdeba 
saxelmwifo sabWos gankargulebis Tanaxmad, L.3214-e_me-5 muxlSi Camoya-
libebuli pirobebiT.~

muxli l 3214-3

`roca patimari saWiroebs gadaudebel samedicino daxmarebas mudmi-
vi meTvalyureobis qveS uSualod samkurnalo dawesebulebaSi, iseTi 
fsiqikuri moSlilobis gamo, rom safrTxe eqmneba Tavad avadmyofsa da 
mis garSemo myof sxva pirebs, parizis policiis ufrosi an saxelmwifo 
xelisuflebis warmomadgeneli im departamentSi, romlis teritoriazec 
imyofeba patimris sasjelis moxdis adgili, gamoscems brZanebas deta-
lurad dasabuTebuli samedicino daskvnis safuZvelze, rom daavadebuli 
patimari gadayvanil iqnes am mizniT Sesabamisad mowyobil samedicino-
samkurnalo dawesebulebaSi, rogorc es gansazRvrulia L.3214-e_1-li 
muxliT. ar SeiZleba aRniSnuli samedicino daskvna gasces mimRebi samedi-
cino dawesebulebis fsiqiatrma.

prefeqtis msgavsi gadawyvetilebebi naTlad argumentirebuli da dasabu-
Tebuli unda iyos im garemoebebiT, romlebmac aucilebeli gaxada pati-
mris hospitalizacia .

miRebidan ocdaoTxi saaTis vadaSi mimRebi samkurnalo dawesebulebis 
direqtori departamentSi saxelmwifo xelisuflebis warmomadgenels an 
policiis ufross, iseve, rogorc L.3222-e_me-5 muxlSi xsenebul komisias, 
warudgens adgilobrivi fsiqiatris daskvnas.

es brZanebebi registrirdeba L.3213-e_1-li muxlis bolo abzaciT gaTva-
liswinebul reestrSi.~

muxli l 3214-4

fsiqikurad daavadebuli da misi Tanxmobis gareSe hospitalizebuli pa-
timrisaTvis hospitalizaciis vadis gaxangrZlivebis Sesaxeb gadawyveti-
lebis miReba xdeba L.3213-e_me-3, L.3213-e_me-4 da  L.3213-e_me-5 muxlebiT 
gaTvaliswinebuli pirobebis Sesabamisad. 

muxli l 3214-5

fsiqikuri moSlilobis gamo hospitalizebul patimarTa dacvis, badragire-
bisa da transportirebis pirobebi gansazRvrulia saxelmwifo sabWos gankar-
gulebiT.~
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III.	rekomendacia # R (98)7

31. # R (98)7 evropis sabWos ministrTa komitetis sapatimro dawese-
bulebebSi eTikis sakiTxebisa da samedicino daxmarebis Sesaxeb rekomen-
daciis Sesabamisi nawili Semdegnairadaa Camoyalibebuli:

`1. sapatimro dawesebulebaSi samedicino daxmarebis uflebis ZiriTadi  
sakiTxebi

(...) g. avadmyofis Tanxmoba da mkurnalobis saidumloeba

(...) 14. garda im SemTxvevebisa, roca patimris daavadeba imgvaria, rom 
igi ver acnobierebs sakuTari janmrTelobis mdgomareobas, avadmyof pa-
timars yovelTvis unda SeeZlos, eqims winaswar daeTanxmos yovelgvar 
samedicino Semowmebasa Tu analizebis Catarebaze, garda kanoniT gaTva-
liswinebuli gamonaklisebisa. yoveli samedicino Semowmebis safuZveli 
patimars naTlad da misTvis gasagebad unda ganemartos (...)

15. ganmartebis Sedegad unda iqnes Tanxmoba aseve miRebuli im fsiqiku-
rad daavadebuli pirebisa da pacientebisagan, romlebic imgvar pirobeb-
Si imyofebian, sadac samedicino valdebulebebi da usafrTxoebis wesebi 
yovelTvis ar emTxveva erTmaneTs, magaliTad, mkurnalobaze an sakvebis 
miRebaze uari.

16. avadmyofis Tanxmobis Tavisuflebis principebidan nebismieri saxis 
gamonaklisi unda efuZnebodes kanons da xelmZRvanelobdes imave princi-
pebiT, romlebic danarCen mosaxleobaze vrceldeba.

17. (...) msjavrdebul patimars SeuZlia, moiTxovos ganmeorebiTi samedi-
cino daskvna da sapatimros eqimi valdebulia, am Txovnas gulisyuriT 
moepyros, Tumca Txovnis safuZvlianobis Taobaze gadawyvetilebis miRe-
ba sabolood eqimis pasuxismgeblobas ukavSirdeba.

18. arcerTi patimari ar SeiZleba gadaiyvanon sasjelaRsrulebis sxva dawe-
sebulebaSi sruli samedicino gamokvlevis istoriis gareSe. misi istoriis 
gadacemisas mTlianad unda iqnes daculi konfidencialuroba. dainterese-
buli msjavrdebuli unda iqnes informirebuli misi samedicino istoriis 
gadagzavnis Sesaxeb. mas erovnuli kanonmdeblobiT ufleba aqvs, amaze uari 
ganacxados.

19. cixidan gamosulebs unda gadaeceT yvela saWiro, samedicino werilo-
biTi informacia maTi momavali mkurnali eqimis sayuradRebod. (...)

III. cixeebSi samedicino momsaxurebis organizeba, kerZod, zogierTi mimdina-
re problemis marTvis TvalsazrisiT

(...) d. fsiqiatriuli simptomebi: fsiqikuri moSliloba, pirovnulobis
 seriozuli darRvevebi da TviTmkvlelobis riskebi

(...) 55. is msjavrdebulebi, romlebic daavadebulni arian mZime fsiqikuri 
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daavadebiT, moTavsebuli unda iqnnen specialurad aRWurvil samkurna-
lo stacionarSi, kvalificiuri samedicino personalis meTvalyureobis 
qveS. sajaro samkurnalo dawesebulebaSi msjavrdebulis miRebis Sesaxeb 
gadawyvetilebas Sesabamisi kompetenturi organos nebarTvis safuZvelze 
iRebs fsiqiatri.

56. im SemTxvevaSi, Tu fsiqikurad daavadebul msjavrdebulTa sakanSi izo-
lireba gardauvalia, es periodi minimaluramde unda Semcirdes da pirvelive 
SesaZleblobisTanave Seicvalos eqTnis piradi da permanentuli meTvalyu-
reobiT.

57. gansakuTrebul SemTxvevebSi, roca saqme exeba gansakuTrebiT mZime 
fsiqikuri daavadebis Setevebs, fizikuri Zalis gamoyeneba SeiZleba daS-
vebul iqnes minimaluri droiT, rac aucilebelia imisaTvis, rom medika-
menturma Terapiam mosalodneli sedatiuri efeqti gamoiRos.

58. cixis meTvalyureTa da samedicino personalis mxridan unda xdebodes 
TviTmkvlelobis riskebis mudmivi dakvirveba. iseT SemTxvevebisas, roca 
saWiro gaxda fizikuri Zalis gamoyeneba, raTa avadmyofisaTvis xeli See-
SalaT, sakuTari TavisaTvis mieyenebina ziani, axlo da permanentuli ze-
damxedveloba da uSualo urTierTobisa da Tanadgomis meTodi unda iqnes 
gamoyenebuli, vidre ar gaivlis krizisuli periodi. (...)

e. mkurnalobaze uaris Tqma. SimSilobis gamocxadeba

60. Tu msjavrdebuli uars ambobs SeTavazebul mkurnalobaze, eqimma 
mas mowmis TandaswrebiT xeli unda moawerinos werilobiT gancxadeba-
ze. eqimma pacients unda miawodos yvela saWiro informacia mkurnalobis 
sasikeTo Sedegebze, SesaZlo alternatiuli Terapiis Sesaxeb da uaris 
SemTxvevaSi gaafrTxilos mosalodneli safrTxeebis Sesaxeb. saWiroa, da-
vrwmundeT, rom avadmyofma srulad gaacnobiera sakuTari janmrTelobis 
mdgomareoba. (...)

v. Zaladoba cixeSi: disciplinuri saxdeli da procedura, disciplinuri
 izolacia, fizikuri Zalis gamoyeneba, gaZlierebuli usafrTxoebis reJimi

(...) 66. disciplinuri saxdelis (sanqciis) an disciplinuri Tu usafrTxoebis 
sxva RonisZiebis SemTxvevebSi, romlebmac SesaZloa, msjavrdebulis fizikur 
da fsiqikur janmrTlobaze cvlileba moaxdinos, samedicino personalma 
Sesabamisi mkurnaloba da samedicino daxmareba unda gauwios msjavrdebuls 
misive an cixis administraciis moTxovnis safuZvelze. (...) ~
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IV.	fragmenti 2006 wlis 11 ianvars sasjelaRsrulebis 
adgilebze evropuli normebis Sesaxeb ministrTa 
komitetis mier wevr saxelmwifoTa mimarT miRebuli 
# (2006)2 rekomendaciidan 

32. ministrTa komitetis mier sasjelaRsrulebis adgilebze evropu-
li normebis Sesaxeb wevr saxelmwifoTa mimarT miRebuli # (2006)2 reko-
mendaciis Sesabamisi debuleba Semdegnairadaa Camoyalibebuli:

`evropis sabWos wesdebis me-15 b muxlis Tanaxmad, ministrTa komiteti

(...) rekomendacias uwevs wevr saxelmwifoebs:

TavianTi kanonmdeblobis SemuSavebisas, aseve, politikisa da praqti-
kis gatarebisas ixelmZRvanelon winamdebare rekomendaciaze darTu-
li wesebiT, romlebmac Secvala sasjelaRsrulebis adgilebze evro-
puli normebis Sesaxeb wevr saxelmwifoTa mimarT miRebuli # R (87)3 
rekomendacia (...).

# (2006)2 rekomendaciis danarTi

12.1 is pirebi, romlebic daavadebulni arian fsiqikurad da romelTa 
janmrTelobis mdgomareoba SeuTavsebelia cixeSi maT yofnasTan, sasjels 
unda ixdidnen am mizniT specialurad mowyobil dawesebulebaSi.

12.2 miuxedavad amisa, Tu es pirebi gansakuTrebul SemTxvevebSi cixeSi 
unda darCnen, maSin maTi mdgomareoba da saWiroebebi unda regulirdebo-
des specialuri wesebiT.

(...)

39. sasjelaRsrulebis adgilis xelmZRvaneloba unda gaufrTxildes yve-
la maTi zedamxedvelobis qveS myofi patimris janmrTelobas.

40.1 cixeSi moqmedi samedicino-samkurnalo samsaxurebi mWidro urTier-
TkavSirSi unda iyvnen saxelmwifo Tu adgilobrivi, teritoriuli jan-
dacvis samsaxurebTan.

40.2 sanitariuli politika sapatimro adgilebSi unda iyos sazogadoebri-
vi jandacvis erovnuli politikis nawili da masTan srulad Tavsebadi.

40.3 msjavrdebulebs xeli unda miuwvdebodeT jandacvis samsaxurebze, 
maTi samarTlebrivi mdgomareobis safuZvelze diskriminaciis gareSe.

40.4 sapatimros samedicino samsaxurebma unda gamoavlinon da umkurna-
lon msjavrdebulTa fizikur, fsiqikur da sxva saxis daavadebebs.

40.5 am mizniT yoveli msjavrdebuli unda iRebdes samedicino, qirurgiul 
Tu fsiqikur daxmarebasa da mkurnalobas, maT Soris imasac, romelic Ta-
visuflebis zonaSi mdebareobs.
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(...)  

42.3 patimris gasinjvisas eqimma an mas daqvemdebarebulma kvalificiurma 
eqTanma gansakuTrebuli yuradReba unda miaqcios:

(...) b. fizikur da fsiqikur daavadebaTa diagnostikasa da maTi mkurnalobisaT-
vis saWiro RonisZiebebs, daniSnuli mkurnalobis kursis gagrZelebas (...);

z. im fizikur da fsiqikur daavadebaTa identifikacias, romlebmac SeiZle-
ba gaarTulos dainteresebulTa socialuri reintegracia ganTavisuflebis 
Semdeg (...);

i. msjavrdebulis Tanxmobis SemTxvevaSi gaaformos xelSekrulebebi adgi-
lobrivi TviTmmarTvelobis Sesabamis samsaxurebTan, raTa dainteresebul 
pirs (msjavrdebuls) gaugrZeldes savaldebulo samedicino Tu fsiqia-
triuli mkurnaloba ganTavisuflebis Semdeg.

43.1 eqimi valdebulia, zedamxedveloba gauwios msjavrdebulTa fiziku-
ri da fsiqikuri janmrTelobis mdgomareobas, moinaxulos saavadmyofos 
normebiT gaTvaliswinebuli sixSiriTa da pirobebiT avadmyofi msjavrde-
bulebi, romlebsac an raime daavadeba an sxeulis dazianebebi awuxebT da 
aseve moinaxulos yvela is patimari, romlebic mas TxovniT mimarTaven. 
(...)

43.3 eqimma direqtors unda warudginos angariSi yoveli iseTi SemTxvevis 
Semdeg, roca igi miiCnevs, rom msjavrdebulis fizikuri an fsiqikuri 
janmrTelobis mdgomareobas sapatimroSi, karcersa Tu cixis pirobebSi 
yofna seriozul safrTxes uqmnis. (...)

46.1 avadmyofi msjavrdebulebi, romlebic gadaudebel, gansakuTrebul 
mkurnalobas saWiroeben, gadayvanili unda iqnnen specializebul samkur-
nalo dawesebulebasa Tu samoqalaqo saavadmyofoebSi, roca adekvaturi 
mkurnalobis saSualeba cixis pirobebSi ar arsebobs. (...)~

samarTlebrivi mxare

I.	 konvenciis me-3 muxlis darRvevis Sesaxeb

33. konvenciis muxlebis moSveliebis gareSe mosarCele uCivis, misi 
fsiqikuri problemebis miuxedavad, mis patimrobaSi datovebis faqts. 
gansakuTrebiT ki 1991 wlis 31 ivlisidan moelis SvebulebiT sargeblo-
basa da vadamde pirobiT ganTavisuflebas, magram araviTari konkretuli 
RonisZieba misTvis aravis SeuTavazebia. misma advokatma maSinve daazus-
ta, rom saxelmwifos mxridan misi sapatimroSi datoveba maSin, roca igi 
sapatimros gareT samkurnalo dawesebulebaSi saWiroebs mkurnalobas, 
aris konvenciis me-3 muxlis darRveva. 
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34. mTavroba ar eTanxmeba am mosazrebas. 
35. Tavis sapasuxo mosazrebebSi mosarCele miuTiTebs konvenciis me-3, 

me-5 da me-8 muxlebze.
sasamarTlo, mosarCelis mier miTiTebuli uflebadarRvevis gaTva-

liswinebiT, mniSvnelovnad miiCnevs, rom mas (mosarCeles) ar usargeblia 
sapatimroSi yofnisas misi daavadebis Sesabamisi mkurnalobiTa da yura-
dRebiT, da saWirod miiCnevs, aRniSnuli SemTxveva ganxilul iqnes kon-
venciis me-3 muxlis konteqstSi, romelic ambobs Semdegs:

`aravin SeiZleba daeqvemdebaros wamebas, araadamianur da Rirsebis Se-
mlaxvel mopyrobas an dasjas.~

a. daSvebadobis Sesaxeb

36. mTavroba arafriT ewinaaRmdegeba sarCelis dasaSvebadobas.
37. sasamarTlo adgens, rom sarCeli ar aris usafuZvlo konvenciis 

35-e muxlis me-3 punqtis TvalsazrisiT. sasamarTlo aseve aRniSnavs, rom 
sarCeli arc sxva raime motiviT SeiZleba iqnes dauSveblad cnobili. aqe-
dan gamomdinare. sasamarTlo sarCels dasaSvebad miiCnevs.

b. saqmis arsebiTi mxare

1. mxareTa argumentebi

38. upirveles yovlisa, sasamarTlo Seaxsenebs ZiriTad principebs, 
romlebic gamoiyeneba araadamianuri da Rirsebis Semlaxavi mopyrobis 
SemTxvevebSi, kerZod, mopyrobam minimalur zRvars unda miaRwios, raTa 
igi ganxilul iqnes me-3 muxlis TvalTaxedviT.

39. rac Seexeba avadmyof msjavrdebulTa patimrobis pirobebs, mTa-
vroba ZiriTadad miuTiTebs gadawyvetilebebze: kenani didi britaneTis 
winaaRmdeg (# 27229/95, aues/CEDH, 2001‑III) da matencio safrangeTis 
winaaRmdeg (# 58749/00, 2004 wlis 15 ianvari), romlebSic sasamarTlom 
miiCnia, rom `janmrTelobis mdgomareoba, asaki da mZime fizikuri nakli 
amieridan iTvleba iseT mdgomareobad, romelTa drosac sapatimroSi da-
tovebis sakiTxi ganixileba mesame muxlis konteqstSi~ da rom `zogier-
Ti saxis mopyroba fsiqikurad daavadebul pirTa mimarT arRvevs me-3 
muxlis pirobebs~. 

40. winamdebare saqmeSi mTavroba miuTiTebs, rom mosarCeles fiziku-
rad mxolod arteriosklerozi awuxebda, romelic mas 2005 wlis ianvarSi 
riomSi Camosvlisas daudginda, rom amas winaT mas Cautarda qirurgiuli 
operacia, rasac araviTari garTuleba ar mohyolia.

aqedan gamomdinare, igi (mTavroba) askvnis, rom, fizikuri Tvalsazri-
siT, mosarCelis janmrTelobis mdgomareoba ar iyo SeuTavsebeli mis 
sapatimroSi datovebasTan, konvenciis me-3 muxlis pirobebiT.

41. rac Seexeba mosarCelis fsiqikur janmrTelobas, mTavroba aRniS-
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navs, rom mas fsiqiatrebma daudgines fsiqotikuri mdgomareoba, rome-
lic perioduli TviTmkvlelobis ganwyobebiT gamoixateboda. 

amgvarad, fsiqiatrma, romelmac igi 2002 wlis agvistos TveSi gasin-
ja, pirobiT ganTavisuflebaze uaris miRebis Semdeg, daaskvna, rom `es 
fsiqikurad daavadebuli pacienti, romelic regularuli dakvirvebis 
qveS imyofeba, amJamad uCivis qcevis iseT darRvevas, rogoricaa TviT-
mkvlelobis akviatebuli idea, rac mis sisxlis samarTlis rTul perspe-
qtivasTanaa kavSirSi.~

42. 2003 wlis agvistoSi samma fsiqiatrma gasinja mosarCele da daad-
gines, rom mas patimrobis dros ganuviTarda fsiqikuri paTologia (...), 
mosarCele amJamad qronikuli fsiqikuri moSlilobiTaa daavadebuli. 
fsiqiatriulma paTologiam Tavi iCina patimrobaSi (...). rom ara misi wina 
saqmeebis simZime, ufro mizanSewonili iqneboda, igi fsiqiatriul mkur-
nalobas gadiodes, vidre darCes patimrobaSi.(...) zogierTi misi qceva 
(Caketiloba, TviTgaucxoeba) SeSfoTebas iwvevs.

43. mTavroba dasZens, rom mosarCeles samedicino gamokvleva Cautar-
da riomis cixeSi CasvlisTanave samedicino-fsiqologiuri regionuli 
samsaxuris fsiqiatris mier, romelmac 2005 wlis 12 maiss daaskvna, rom 
mis mdgomareobas aranairi mniSvnelovani gaumjobeseba ar dastyobia. ne-
vroleptikuri da anqsiolitikuri erToblivi mkurnalobis Sedegad mas 
TiTqos naklebad aReniSneboda halucinaciuri movlenebi.

44. amasTan erTad, eqimi-inspeqtoris angariSis Tanaxmad, mosarCele 
gadis regularul mkurnalobas da ar aReniSneba depresiuli mdgomare-
oba. igi askvnis, rom mosarCelis janmrTelobis mdgomareoba Tavsebadia 
mis sapatimro adgilze darCenasTan da Tavisi janmrTelobis mdgomare-
obis Sesabamis mkurnalobas iRebs. yovel SemTxvevaSi, sasjelaRsrulebis 
adgilis personals gacnobierebuli aqvs mosarCelis midrekileba TviT-
mkvlelobisaken da igi gaZlierebuli yuradRebis qveS imyofeba.

45. mTavroba aseve aRniSnavs, rom es daskvnebi agreTve dasturdeba 2005 
wlis 30 aprils Catarebuli samedicino-fsiqiatriuli eqspertiziT.

46. saqmis _ kudla poloneTis winaaRmdeg (# 30210/96, aues/CEDH 
2000‑XI) _ gadawyvetilebaze miTiTebiT, mTavroba azustebs, rom am 
konkretul SemTxvevaSi, rogorc ki fsiqiatri Cveulebrivze ufro moma-
tebulad SeniSnavda TviTmkvlelobis impulsebs mosarCelis qmedebebSi, 
dauyovnebliv iRebda misi hospitalizaciis gadawyvetilebas. amgvarad, 
misi vadamde pirobiT ganTavisuflebis pirveli moTxovnisTanave, fsiqia-
tris gasinjvis Semdeg, eris departamentis prefeqtma misi dauyovnebeli 
erTTviani hospitalizaciis brZaneba gasca. igive RonisZieba ganmeorda 
2002 wlis noemberSic.

47. zemoT aRniSnulidan gamomdinare, mTavroba askvnis, rom mosarCe-
lis mimarT ar yofila araadamianuri da Rirsebis Semlaxveli mopyroba, 
romelic minimalur zRvars miaRwevda da, amdenad, ganekuTvneboda kon-
venciis me-3 muxlis moqmedebis areals, rom mosarCelis Civilebi ZiriTa-
dad mxolod misi kanonieri sasjelis moxdasTan iyo dakavSirebuli.

48. rac Seexeba mosarCelisadmi gaweul samedicino daxmarebas (mkur-
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nalobas), mTavroba xazs usvams imas, rom es sakiTxi gansakuTrebuli yu-
radRebis qveSaa.

eqimebi mas sinjaven sasjelis moxdis adgilis yoveli cvlilebisas. 
amas garda, igi wlebis ganmavlobaSi gadioda regularuli mkurnalo-
bis kurss UCSA-sa da samedicino-fsiqologiuri regionuli samsaxuris 
meTvalyureobiT. amasTan, mosarCele didi xania, gadis misi janmrTe-
lobis mdgomareobisaTvis Sesabamis nevroleptikur mkurnalobas da es 
gagrZeldeba manam, vidre Tavad ar Sewyvets mas. amas emateba isic, rom 
igi amJamad iRebs axali Taobis nevroleptikur saSualebebs, romelTa 
gverdiTi movlenebi minimumamdea Semcirebuli.

49. mTavroba kidev erTxel azustebs, rom ruanis cixeSi moTavsebamde 
mosarCele sargeblobda regionuli samedicino-fsiqologiuri samsaxu-
ris regularuli konsultaciebiT da am periodSi igi orjer iyo kidec 
hospitalizebuli.

mas Semdeg, rac igi riomSi ixdis sasjels, mosarCele UCSA-s regula-
ruli meTvalyureobs qveSaa. igi TveSi erTxel xvdeba fsiqiatrs, kviraSi 
erTxel ki fsiqiatriis ganyofilebis eqTans. riomis sapatimro dawesebu-
lebasa da riomis centralur saavadmyofosTan SeTanxmebac ki gaformda, 
romlis Tanaxmad, klermon-feranis samedicino-fsiqologiuri centri 
cixeSi uzrunvelyofda fsiqologiur momsaxurebas.

mTavroba xazs usvams, rom es erT-erTia im mizezTagan, romlis gamoc mo-
sarCele am dawesebulebaSi iqna gadayvanili, garda im faqtisa, rom am gziT 
igi dauaxlovdeboda Tavis meuRles, raTa vadamde pirobiT ganTavisufle-
bisaTvis misi fsiqiatriuli zedamxedvelobis garantia momzadebuliyo.

50. mTavroba askvnis, rom mosarCeles SeZlo, regularulad moeTxova 
da mieRo misi janmrTelobis mdgomareobisaTvis Sesaferisi maRali xa-
risxis mkurnaloba da imyofeboda mudmivi meTvalyureobis qveS.

igi ar adasturebs imas, rom mosarCelis sapatimro adgilas datoveba, 
konvenciis me-3 muxlis mixedviT, misi janmrTelobis mdgomareobasTan 
SeuTavsebelia.

51. mosarCele moiTxovs, rom misi sapasuxo argumentebi prioritetu-
lad iqnes ganxiluli.

52. igi, amasTan, Seaxsenebs, rom, zemoT xsenebuli sisxlis samarTlis 
saproceso kodeqsis 729-e muxlis Tanaxmad, vadamde pirobiT ganTavisu-
flebis sxva motivebs Soris saWiroebs mkurnalobas.

amas garda, amave kodeqsis D 398-e muxlis Tanaxmad, fsiqikurad daava-
debuli msjavrdebulebi ar SeiZleba darCnen sapatimro dawesebulebaSi.

53. mosarCele aRniSnavs, rom samive fsiqiatrma, romlebmac igi ga-
sinjes, daadgina, rom is daavadebuli iyo fsiqiatriuli paTologiiT, 
romelmac sapatimroSi iCina Tavi, xolo sruliad moulodnelad, isi-
ni mis sapatimroSi datovebas emxrobian, misi mZime sisxlis samarTlis 
mdgomareobidan gamomdinare, imavdroulad, isini xazs usvamen, rom igi 
fsiqiatriul mkurnalobas saWiroebs.

mosarCele dasZens, rom 2002 wlis 21 agvistos, dauyovnebeli hospita-
lizaciis gadawyvetilebis miRebisas, eris departamentis prefeqtma ase-
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ve miuTiTa: `vinaidan mosarCele uCivis qcevis iseT darRvevas, rogori-
caa TviTmkvlelobis akviatebuli idea, saxifaTo xdeba misi sapatimroSi 
darCena da igi saWiroebs dauyovnebel hospitalizacias.~

54. mosarCele bolos yuradRebas miapyrobs jandacvis kodeqsis l 
3213-e-1-l muxlze, romlis Tanaxmad, saxelmwifo organoTa warmomadgen-
lebi detaluri samedicino daskvnis safuZvelze iReben im pirTa gadau-
debeli hospitalizaciis gadawyvetilebas, romlebic fsiqikurad arian 
daavadebulni, saWiroeben Sesabamis mkurnalobas da safrTxes uqmnian 
sxva pirTa usafrTxoebas.

55. igi, amasTan, Seaxsenebs, rom saqmeSi _ muiseli safrangeTis wi-
naaRmdeg (# 67263/01, aues/CEDH 2002‑IX), sasamarTlom imsjela avad-
myofi msjavrdebulebis dacvis aucileblobaze. garda tradiciuli 
moTxovnebisa, sasamarTlom miiCnia, rom msjavrdebulTa janmrTelo-
bis mdgomareobam SeiZleba ganapirobos `gansakuTrebuli RonisZie-
bebis~ gatarebis aucilebloba da rom SeiZleba es iyos, magaliTad, 
hospitalizacia an `sxva dawesebulebaSi gadayvana, sadac avadmyofi 
meTvalyureobis qveS gaivlida mkurnalobas~ (xsenebuli muiselis sa-
qme, § 45).

igi (mosarCele) askvnis, rom saxelmwifom unda izrunos alternatiul 
saSualebebze avadmyof msjavrdebulTaTvis, maSinac ki, roca sicocxli-
saTvis saSiS daavadebasTan ar gvaqvs saqme. igi kidev erTxel usvams xazs 
im fsiqiatris daskvnas, romelmac is 2002 wlis agvistoSi gasinja da 
romlis mixedviTac: `igi uCivis qcevis iseT darRvevas, rogoricaa TviT-
mkvlelobis akviatebuli idea, rac misi sisxlis samarTlis saqmis rTul 
perspeqtivasTanaa dakavSirebuli.~

aqedan gamomdinare, mosarCele fiqrobs, rom mis mier gancdili tanjva 
da sasjeli scildeba imas, rac gardauvladaa dakavSirebuli masze dakis-
rebul kanonier msjavrTan da miuTiTebs saqmeze _ tireri didi britaneTis 
winaaRmdeg (1978 wlis 25 aprilis gadawyvetileba, seria A, # 26).

56. igi aseve Seaxsenebs: 1991 wlis 26 ivlisis werilSi sasjelaRsru-
lebis mosamarTle xazgasmiT miuTiTebda, rom 1991 wlis 31 ivlisidan, 
mas Seusruldeboda is savaldebulo minimaluri sajelis vada, romlis 
Semdegac misi moxdis formis cvlileba SeiZleboda ganxiluliyo.

aRsaniSnavia, rom, miuxedavad mravali Txovnisa, mas araviTari Ro-
nisZiebiT ar usargeblia, Tumca socialuri readaptaciis seriozuli ga-
rantiebi warmoadgina.

57. bolos, igi aRniSnavs, rom riomSi 1990 wlis oqtomberSi daqorwin-
da da 15 welia, meuRlesTan kavSiri, mravaljeradi transferis gamo, 
SezRuduli aqvs, Semoifargleba mxolod xanmokle sasaubro paemnebiT, 
rac mas aSorebs meuRlesTan. 

58. igi askvnis, rom misi patimrobaSi yofna, miuxedavad Sesabamisi ka-
nonis muxlebisa, zians ayenebs mis fizikur da fsiqikur janmrTelobas 
da, miT ufro sayuradReboa, rom safrangeTis sapatimroebSi TviTmkvle-
lobis SemTxvevaTa statistika sakmaod maRalia.
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2. sasamarTlos Sefaseba

59. sasamarTlos gancxadebiT, misi praqtikidan gamomdinare, uxeSi mo-
pyroba rom konvenciis me-3 muxlis moqmedebis arealSi ganixilos, unda 
aRwevdes simZimis minimalur zRvars. aRniSnuli minimumis gansazRvra ki 
SedarebiTia Tavisi arsiT, igi damokidebulia saqmeSi arsebuli elemente-
bis erTobliobaze, saxeldobr, mopyrobis xangrZlivobasa da mis fizikur 
Tu sulier Sedegebsa da zegavlenaze, zogjer es aseve damokidebulia 
sqesze, asaksa da msxverplis janmrTelobis mdgomareobaze (xsenebuli 
gadawyvetilebebi saqmeebze: kudla poloneTis winaaRmdeg, § 91, persi 
saberZneTis winaaRmdeg # 28524/95, § 67, aues/CEDH 2001‑III, da gelfmani 
safrangeTis winaaRmdeg # 25875/03, § 48, 2004 wlis 14 dekemberi).

60. konvenciaSi ar aris arcerTi specialurad a fortiori avadmyof Ta-
visuflebaaRkveTil pirTa Sesaxeb debuleba, magram gamoricxuli araa, 
rom avadmyofi piris patimrobam warmoSvas konvenciis me-3 muxliT gaTva-
liswinebuli problema (gadawyvetilebebi saqmeebze: muiseli safrange-
Tis winaaRmdeg da matencio safrangeTis winaaRmdeg, §§ 38,76).

61. amgvarad, patimris janmrTelobis mdgomareobisa da patimrobis ga-
vlenis ganxilvisas sasamarTlom miiCnia, rom zogierTi mopyroba fsiqikrad 
daavadebuli piris mimarT arRvevda konvenciis me-3 muxls (gadawyvetileba 
saqmeze _ keenani didi britaneTis winaaRmdeg, # 27229/95, §§ 111-115, CEDH 
2001-III). Tavis gadawyvetilebaSi saqmeze _ princi didi britaneTis winaaR-
mdeg, sasamarTlom miiCnia, rom oTxive kiduriT xeibari mosarCelis pati-
mrobaSi datoveba, misi janmrTelobisaTvis Seuferebel pirobebSi, iTvle-
boda Rirsebis Semlaxav mopyrobad (# 33394/96, § 30, CEDH 2001-VII). 

62. marTalia, aqedan ar gamomdinareobs zogadi valdebuleba, rom pa-
timari janmrTelobis mdgomareobis motiviT unda ganTavisufldes, Tum-
ca, konvenciis me-3 muxli saxelmwifos avaldebulebs, daicvas Tavisu-
flebaaRkveTil pirTa fizikuri xelSeuxebloba (janmrTeloba), kerZod, 
uzrunvelyos isini saWiro mkurnalobiT (saqme hurtado Sveicariis wi-
naaRmdeg, 1994 wlis 28 ianvris gadawyvetileba, seria A, # 280-A, komisiis 
daskvna, gv.15-16, § 79). sasamarTlom amis Semdeg ganacxada, rom yovel ms-
javrdebuls ufleba aqvs, sasjeli moixados misi RirsebisaTvis Sesafe-
ris pirobebSi, anu imgvar viTarebaSi, roca dakisrebuli sasjeli da mas-
Tan dakavSirebuli RonisZiebebi ar moutans msjavrdebuls sasowarkve-
Tilebasa da ufro met tanjvas, vidre masze dakisrebuli sasjeli isedac 
gulisxmobs. igi aseve dasZens, rom, msjavrdebulis janmrTleobis garda, 
SeZlebisdagvarad daculi unda iyos aseve misi keTildReoba, sapati-
mroSi, praqtikuli moTxovnilebebis TvalsazrisiT (xsenebuli saqmeebi: 
kudla, § 94, da muiseli safrangeTis winaaRmdeg, § 40).

63. kerZod, rom Sefasdes, esa Tu is mopyroba an sanqcia SeuTavsebelia 
Tu ara me-3 muxlis moTxovnebTan, fsiqikurad daavadebulTa SemTxvevaSi 
gaTvaliswinebul unda iqnes maTi mowyvladobisa da araqmedunarianobis 
xarisxi, zogierT SemTxvevaSi, adekvaturi Civilebi, zog SemTxvevaSi ki, 
ubralod, maTi pirovnebisaTvis Seuracxmyofeli mopyrobis gamo Civi-
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li (ix. magaliTad.: maerci belgiis winaaRmdeg, 1998 wlis 30 ivlisis ga-
dawyvetileba, krebuli, 1998-V, gv. 1966, § 66, da keenani didi britaneTis 
winaaRmdeg, # 27229/95, § 111, CEDH 2001‑III). aseve unda aRiniSnos, rom 
fsiqkiur daavadebaTa mraval kategorias Soris gansakuTrebulia fsiqo-
zi, romlis drosac riskis xarisxi gacilebiT maRalia.

64. am konkretul saqmeSi ismis sakiTxi, ramdenad Tavsebadi iyo mo-
sarCelis janmrTelobis mdgomareoba im sapatimro dawesebulebaSi yof-
nasTan, sadac igi ar imyofeboda specializebuli samedicino personalis 
yoveldRiuri meTvalyureobis qveS. garda amisa, dgeba sakiTxi, msgavsi 
mdgomareoba utoldeba Tu ara im minimalur zRvars, romlis Semdegac 
igi ganixileba konvenciis me-3 muxlis konteqstSi.

65. sasamarTlo aRniSnavs, rom 2002 wlis 20 agvistos val-de-reuis 
samedicino-fsiqologiuri regionuli samsaxuris fsiqiatris mier gace-
muli cnobis Tanaxmad, mosarCele fsiqoziT iyo daavadebuli da aReniS-
neboda `qcevis iseTi darRveva, rogoricaa TviTmkvlelobis akviatebuli 
idea, rac misi sisxlis samarTlis saqmis rTul perspeqtivasTanaa dakav-
Sirebuli,~ igi iqve dasZenda, rom pacienti saWiroebda gadaudebel sta-
cionarul mkurnalobas.

am daskvnis safuZvelze mosarCele dauyovnebliv iqna erTi TviT hos-
pitalizebuli.

66. 2003 wels mosarCelis gasinjvis Semdeg samma eqspertma daadgi-
na, rom `mas patimrobis dros ganuviTarda fsiqikuri paTologia (...), 
mosarCele qronikuli fsiqikuri moSlilobiT (iyo) daavadebuli da rom 
ara misi wina saqmeebis simZime, ufro mizanSewonili iqneboda, igi fsiqia-
triul mkurnalobas gadiodes, vidre darCes patimrobaSi.(...)~

eqspertebma aseve aRniSnes, rom mosarCelis zogierTi qceva, magali-
Tad Caketiloba da gaucxoeba, SemaSfoTebeli niSnebi iyo.

67. amas garda, 2005 wlis 25 aprils axali samedicino cnoba gaica 
val-de-reuis samedicino-fsiqologiuri regionuli samsaxuris ufro-
sis mier, romlis Tanaxmad, mosarCeles fsiqiatriuli da fsiqologiuri 
mkurnaloba Cautarda mTeli misi patimrobis periodSi, anu 2001 wlis 
oqtombridan 2004 wlis seqtembramde.

68. sasamarTlo aseve aRniSnavs, rom mTavrobam warmoadgina dazustebe-
bisa da sabuTebis mTeli rigi mosarCelis mier miRebuli mkurnalobisa da 
samedicino daxmarebis Sesaxeb. igi (mTavroba) aseve miuTiTebs, rom mosarCe-
le orjer iqna kidec hospitalizebuli _ 2002 wlis agvistosa da noemberSi, 
radgan TviTmkvlelobis akviatebuli azrebi mis sapatimroSi datovebas sa-
SiSs xdida. mTavroba aseve azustebs, rom mas Semdeg, rac mosarCele riomis 
sapatimro dawesebulebaSi iqna gadmoyvanili, anu 2005 wlis ianvridan, TveSi 
erTxel xvdeba fsiqiatrs, xolo kviraSi erTxel fsiqiatriuli ganyofi-
lebis eqTans. sasamarTlos SefasebiT, am pirobebis gaTvaliswinebiT (ra-
sac arc mosarCele uaryofs), sasjelaRsrulebis sistemis xelmZRvaneloba 
gulxeldakrefili ar darCenila da gamoiCina Zalisxmeva, raTa mosarCeles 
daavadebis xarisxis Sesaferisi samedicino daxmareba gasweda.

69. rac Seexeba, saxeldobr, vadamde pirobiT ganTavisuflebis moTxov
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nebs, sasamarTlo aRniSnavs, rom orive gancxadeba TanmimdevrobiT ganixila 
jer pirobiTi Tavisuflebis sakiTxTa regionulma instanciam (pTri), xolo 
Semdeg pirobiTi Tavisuflebis sakiTxTa erovnulma instanciam (pTei).

am gadawyvetilebebidan gamomdinareobs uari, romelic mosarCeles 
eTqva misi fsiqiatriuli problemebisa da, ganTavisuflebis SemTxvevaSi, 
SesaZlo dasaqmebis perspeqtivis bundovanebis gamo.

70. sasamarTlom daadgina, rom mosarCelis fsiqiatriuli problemebi Se-
sabamisi xelisuflebisaTvis cnobili iyo jer kidev 2002 wlis agvistodan. 

71. amasTan erTad, sisxlis samarTlis saproceso kodeqsis d398-e 
muxlis Tanaxmad, fsiqikurad daavadebuli msjavrdebulebi ar SeiZle-
ba sapatimro dawesebulebaSi darCnen, isini, prefeqtis gadawyvetilebiT, 
dauyovnebliv unda iqnnen hospitalizebulni.

kanonis es debuleba gamyarebulia jandacvis kodeqsis l3214-e-1-li muxliT, 
romelic azustebs, rom fsiqikurad daavadebuli msjavrdebulis hospitali-
zacia unda moxdes specialurad am mizniT aRWurvil ganyofilebaSi.

72. sasamarTlo aseve aRniSnavs, ministrTa komitetis mier wevr saxel-
mwifoTa mimarT miRebuli rekomendacia sasjelaRsrulebis adgilebze 
evropuli normebis Sesaxeb (§ 31) iTvaliswinebs, rom seriozuli fsiqiku-
ri daavadebis mqone msjavrdebulTa mkurnalobis mizniT, hospitaliza-
cia unda moxdes Sesabamisad aRWurvil ganyofilebaSi da kvalificiuri 
samedicino personlis meTvalyureobis qveS. sasamarTlom ukve moaxdi-
na am rekomendaciis citireba (ix., magaliTad, genadi naumenko ukrainis 
winaaRmdeg, # 42023/98, § 94, 2004 wlis 10 Tebervali), da igi amas did 
mniSvnelobas aniWebs, miuxedavad imisa, rom am rekomendacias ar gaaCnia 
savaldebulo xasiaTi wevri saxelmwifoebis mimarT. 

73. amasTan dakavSirebiT, sasamarTlo Seaxsenebs, rom mis praqtikaSi 
xSirad yofila, roca patimris TviTmkvlelobis an gardacvalebis Se-
mTxvevebi saxelmwifos mxridan konvenciis me-3 muxlis darRvevad Sefa-
sebula (ix. zemoT xsenebuli gadawyvetilebebi saqmeebze: keenani didi 
britaneTis winaaRmdeg da kudla poloneTis winaaRmdeg, da makglinSei 
didi britaneTis winaaRmdeg, aues/CEDH, 2003–V). 

74. sasamarTlo kidev erTxel imeorebs, marTalia, konvenciis me-3 muxli-
dan ar gamomdinareobs zogadi valdebuleba, rom patimari janmrTelobis 
mdgomareobis motiviT unda ganTavisufldes, an samoqalaqo saavadmyofoSi 
iqnes gadayvanili, Tundac saqme exebodes gansakuTrebiT rTulad samkurna-
lo daavadebas. Tumca konvenciis me-3 muxli saxelmwifos mimarT iTvaliswi-
nebs pozitiur valdebulebas, uzrunvelyos yoveli msjavrdebulis ufle-
ba, sasjeli moixados misi RirsebisaTvis Sesaferis pirobebSi. igi aseve das-
Zens, rom, msjavrdebulis janmrTleobis garda, SeZlebisdagvarad daculi 
unda iyos aseve misi keTildReoba sapatimroSi praqtikuli moTxovnilebe-
bis TvalsazrisiT (xsenebuli saqmeebi: kudla, § 94 da muiseli safrangeTis 
winaaRmdeg, § 40 da gadawyvetileba, gelfmani, § 50). 

amgvarad, Sesabamisi mkurnalobis nakleboba, zogadad ki avadmyofi pi-
ris araadekvatur pirobebSi patimroba, SeiZleba ZiriTadad, CaiTvalos 
me-3 muxlis sawinaaRmdego mopyrobad (ix., magaliTad: ilhani TurqeTis 
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winaaRmdeg # 22277/93, § 87, CEDH 2000-VII, xsenebuli saqme genadi naumenko 
ukrainis winaaRmdeg, § 112, 2004 wlis 10 Tebervlis gadawyvetileba da 
farbtusi, § 51).

75. aRniSnul sasamarTlo praqtikaze dayrdnobiT, sasamarTlo miiC
nevs, rom msjavrdebulis janmrTelobis mdgomareoba, romelic serio-
zul fsiqikur daavadebas uCivis da, amasTan, TviTmkvlelobis riskis 
matarebelia (miuxedavad imisa, rom es riski dRemde arasodes yofila 
realizebuli), moiTxovs gansakuTrebulad misadagebul RonisZiebaTa ga-
tarebas, raTa uzrunvelyofil iqnes adamianuri RirsebisaTvis Sesafe-
risi mopyrobis moTxovnebi, rogoric ar unda iyos msjavrdebulis mier 
Cadenili danaSaulis simZime. 

76. sabolood, sasamarTlos azriT, erovnulma xelisuflebam, am 
konkretul saqmeSi, mixedavad adaptaciis garkveuli Zalisxmevisa, 
romlis uaryofac ar SeiZleba, saTanadod ver uzrunvelyo mosarCe-
lis mimarT adekvaturi yuradReba da mkurnaloba, rac mas saSuale-
bas miscemda, Tavidan aecilebina konvenciis me-3 muxlis sawinaaRmde-
go mopyroba. misi patimrobaSi datoveba da amJamindeli samedicino 
meTvalyureoba mosarCeles uqmnis gansakuTrebiT mZime pirobebs, anu, 
aqedan gamomdinare, igi xdeba gacilebiT meti tanjvisa da gancdis 
msxverpli, rac scildeba misi kanonieri sasjeliT gamowveul gardau-
val gancdebs. sasamarTlo askvnis, rom am konkretul saqmeSi zemoT 
xsenebul pirobebSi patimrobaSi datoveba aris araadamianuri da Rir-
sebisSemlaxveli mopyroba.

77. zemoT aRniSnuli mosazrebebidan gamomdinare, sasamarTlo midis sabo-
loo daskvnamde, rom am konkretul saqmeSi dairRva konvenciis me-3 muxli. 

II.	 konvenciis 41-e muxlis darRvevis Sesaxeb

78. konvenciis 41-e muxlis Tanaxmad:

`Tu sasamarTlo daadgens, rom dairRva konvencia da misi oqmebi, xolo 
Sesabamisi maRali xelSemkvreli mxaris Sidasaxelmwifoebrivi samarTa-
li darRvevis mxolod nawilobrivi gamosworebis SesaZleblobas iZleva, 
saWiroebis SemTxvevaSi, sasamarTlo dazaralebul mxares samarTlian dak-
mayofilebas miakuTvnebs.~

a. zarali

79. mosarCele moiTxovs 50000 evros samarTliani dakmayofilebis saxiT.
80. mTavroba Seaxsenebs, rom, savaraudod, mxolod is zarali ana-

zRaurdeba, romlis safuZvlianobasac sasamarTlo daadgens.
amasTan, is (mTavroba) aRniSnavs, rom mosarCeles ar miuTiTebia ar-

cerT dasabuTebul da mis mimarT miyenebul an mis mier gancdil zianze, 
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romelic ramenair kavSirSi iqneboda xsenebul uflebadarRvevasTan da 
miiCnevs, rom moTxovna gadaWarbebulia.

yvela am motivis gaTvaliswinebiT, mTavroba sTavazobs, im SemTxveva-
Si, Tu sasamarTlo konvenciis darRvevas daadgens, mosarCelis sasarge-
blod gadaixados Tanxa, romelic ar aRemateba 5000 evros.

81. sasamarTlo miiCnevs, rom mosarCeles, marTlac, seriozulad awuxeb-
da dardi, imis SegrZnebiT, rom ver iRebda patimrobis periodSi misi janmr-
Telobis mdgomareobis Sesaferis mkurnalobasa da yuradRebas da, amgvarad, 
ganicada moraluri ziani, romelic mxolod uflebadarRvevis dadgeniT 
ver anazRaurdeba. samarTliani gadawyvetilebiT, sasamarTlo mosarCeles 
miakuTvnebs 5000 evros moraluri zianis anazRaurebis mizniT.

b. sasamarTlo xarjebi

82. mosarCele am mxriv araviTar Tanxas ar iTxovs,

g. sauravi

83. sasamarTlo Sesaferisad Tvlis, rom sauravi unda dawesdes cen-
traluri evropuli bankis sesxisaTvis gankuTvnili minimaluri procen-
tis saxiT, romelsac unda daematos samprocentiani cifri

yovelive zemoxsebulidan gamomdinare, sasamarTlo 
erTxmad adgens, rom:

1.	 sarCeli cxaddeba dasaSvebad.

2.	 dairRva konvenciis me-3 muxli. 

3.	 sasamarTlo acxadebs:

a.	 mopasuxe saxelmwifom mosarCeles sasamarTlos gadawyvetilebis 
kanonier ZalaSi Sesvlis dRidan, konvenciis 44-e muxlis me-2 pun-
qtis Sesabamisad, sami Tvis vadaSi unda gadauxados 5000 (xuTi aTa-
si) evro moraluri zianis asanazRaureblad.

b.	 aRniSnuli vadis gasvlidan Tanxis saboloo gadaxdamde am Tanxas 
daemateba evropis centraluri bankis mier sesxebisaTvis am pe-
riodSi dawesebuli odenoba, romelic ar aRemateba 3 %-s.

4.	 sasamarTlo uars ambobs damatebiTi gadasaxadis moTxovnis samarT-
lian dakmayofilebaze;
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Sedgenilia frangul enaze da, Sinaganawesis 77-e muxlis §§ 2-isa da 
3-is Sesabamisad, 2006 wlis 11 ivliss mxareebs gadaegzavnaT werilobiTi 
formiT.

    s. naismiti					       a. b. baka
sasamarTlo mdivani 				    Tavmjdomare



fodale italiis winaaRmdeg
Fodale v. Italy





mesame seqcia

fodale italiis winaaRmdeg

(ganacxadi # 70148/01)

gadawyvetileba

strasburgi

2006 wlis 1 ivnisi

es gadawyvetileba sabolooa, magram igi SesaZloa daeqvemdebaros 
redaqciul gadasinjvas.
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saqmeze „fodale italiis winaaRmdeg“,

(Fodale v. Italy)

adamianis uflebaTa evropis sasamarTlos palatam (mesame seqcia),  
Semdeg mosamarTleTa SemadgenlobiT:

b-ni b.m. zupanCiCi _ Tavmjdomare,
b-ni j. hedigani,
b-ni l. kaflisCi
b-ni c. birsani,
b-ni v. zagrebelski,
b-ni e. maieri,
b-ni david tor bjorgvinsoni _ mosamarTleebi,
da b-ni v. bergeri _ seqciis registratori,

imsjela ganmartoebiT 2004 wlis 18 noembersa da 2006 wlis 11 
maiss da 

2006 wlis 11 maiss miiRo Semdegi gadawyvetileba:
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procedura

1. saqme momdinareobs italiis moqalaqe, q-ni olga vigidis asul ma-
medovas (SemdgomSi_`ganmcxadebeli~) mier adamianis uflebaTa evropul 
sasamarTloSi, adamianis uflebaTa da ZiriTad TavisuflebaTa evropu-
li konvenciis (SemdgomSi_`konvencia~) 34-e muxlis Tanaxmad, 2000 wlis 
20 oqtombers italiis respublikis winaaRmdeg Setanili ganacxadidan  
(# 70148/01).

2. ganmcxadebels warmoadgenda b-ni j. odo _ palermoSi moRvawe ad-
vokati; italiis mTavrobas (SemdgomSi_`mTavroba~) warmoadgendnen: b-ni 
i. braguglia _ mTavrobis agenti da b-ni n. letieri _ moadgile Tanaa-
genti.

3. ganmcxadebeli amtkicebda, rom sasamarTlo samarTalwarmoebis gan-
mavlobaSi misi patimrobis kanonierebis gadasinjva ar warmarTula pa-
tiosnad.

4. ganacxadi gansaxilvelad gadaeca sasamarTlos mesame seqcias (sa-
samarTlos reglamentis 52-e muxlis 1-li punqti). xsenebul seqciaSi Ca-
moyalibda palata, romelmac ganixila saqme (konvenciis 27-e muxlis 1-li 
punqti) sasamarTlos reglamentis 26-e muxlis 1-li punqtis Sesabamisad.

5. 2004 wlis 18 noembris gadawyvetilebiT sasamarTlom ganacxadi ar-
sebiT ganxilvaze daSvebulad gamoacxada

6. ganmcxadebelma da mTavrobam sasamarTlos winaSe waradgines werilobi-
Ti komentarebi (sasamarTlos reglamentis 59-e muxlis 1-li punqti).

faqtebi

7. ganmcxadebeli daibada 1947 wels da cxovrobs trapaniSi. igi awar-
moebs zeTs.

a.	 ganmcxadeblis dakaveba da saCivrebi Tavisuflebis aRkveTasTan 
dakavSirebiT

8. daudgenel dRes sisxlis samarTalwarmoeba aRiZra ganmcxadeblis 
winaaRmdeg, romelsac brali waredgina gamoZalvis mcdelobaSi, xanZris 
gaCenis mcdelobasa da xanZris gaCenaSi, siciliaSi arsebuli mafiozuri 
tipis kriminaluri organizaciis wevrobaSi (sisxlis samarTlis kodeqsis 
416-e muxli).

9. 1999 wlis 12 ivlisis brZanebaSi palermos gamomZiebeli mosamarTle 
(giudice per le indagini preliminari) daeyrdno ganmcxadeblis braleulobasTan 
dakavSirebiT `mniSvnelovan mtkicebulebebs~ da mas winaswari patimroba 



238

Seufarda. rac Seexeba specialuri moTxovnebis arsebobas (esigenze cautelari), 
romlebic, sisxlis samarTlis saproceso kodeqsis 274-e muxlis Sesabamisad, 
amarTleben sasamarTlo samarTalwarmoebis ganmavlobaSi winaswar patimro-
bas, gamomZiebelma mosamarTlem daadgina, rom, gamomdinare ganmcxadeblis 
monawileobidan kriminalur organizaciaSi, ganmcxadebels hqonda iseTi 
urTierTobebi, romelTac SeeZloT, misTvis miecaT SesaZlebloba, xelaxla 
Caedina danaSauli, mimaluliyo, an xeli SeeSala marTlmsajulebis ganxor-
cielebisaTvis. ufro metic, gamomdinare im faqtidan, rom ganmcxadebeli 
aseve braldebuli iyo danaSaulis CadenaSi, romelic gaTvaliswinebulia 
sisxlis samarTlis kodeqsis 416-e muxliT, sisxlis samarTlis saproceso 
kodeqsis 274-e muxlSi miTiTebuli moTxovnebi unda CaTvliliyo dakmayo-
filebulad, Tuki ar arsebobda sawinaaRmdego mtkicebulebebi.

10. ganmcxadebelma gaasaCivra xsenebuli gadawyvetileba 1999 wlis 12 
ivliss. 

11. 1999 wlis 2 agvistos brZanebaSi palermos raionulma sasamarTlom, 
romelic pasuxismgebeli iyo aRkveTis RonisZiebebis ganxilvaze (`specialu-
ri sammarTvelo~) daadgina, rom gamomZiebelma mosamarTlem sworad ar Se-
afasa ganmcxadeblis braleulobasTan dakavSirebuli mtkicebulebebi. gaau-
qma 1999 wlis 12 ivlisis brZaneba da brZana ganmcxadeblis gaTavisufleba.

12. prokuraturam gaasaCivra es gadawyvetileba sakasacio wesiT. kerZod, 
prokuratura amtkicebda, rom specialurma sammarTvelom mis mierve miRe-
buli gadawyvetilebis mizezebi warmoadgina alogikuri da urTierTsawi-
naaRmdego gziT.

13. sakasacio sasamarTlom mosmena daniSna 2000 wlis 15 TebervlisaTvis. 
mosmenaze gamoZaxebis Setyobineba ar CabarebiaT arc ganmcxadebels da arc 
mis advokats. 

14. mosmena gaimarTa dadgegmil dRes.
15. 2000 wlis 15 Tebervlis ganaCeniT sakasacio sasamarTlom gaauqma 1999 

wlis 2 agvistos brZaneba da daadgina, rom es ukanaskneli alogikuri da ur-
TierTsawinaaRmdego iyo. sakasacio sasamarTlom saqme daubruna specialur 
sammarTvelos da miuTiTa am ukanasknels im samarTlebrivi principebis Se-
saxeb, romlebiTac unda exelmZRvanela sammarTvelos.

16. specialurma sammarTvelom mosmena daniSna 2000 wlis 4 aprilisaTvis. 
am dRes b-nma odom iTxova ufleba, warmoedgina damatebiTi mtkicebulebe-
bi. igi aseve amtkicebda, rom 2000 wlis 15 Tebervlis ganaCeni gauqmebulad 
da Zaladakargulad unda CaTvliliyo, radganac misTvis ar SeutyobinebiaT 
mosmenis gamarTvis dRis Sesaxeb. misi mtkicebiT, sisxlis samarTlis sapro-
ceso kodeqsis 627-e muxlis me-4 punqti, romelic gansazRvravda gauqmebis 
safuZvlebs da ambobda, rom, Tuki es safuZvlebi adre ar yofila ganxilu-
li, maTi wardgena ar SeiZleba sasamarTlos winaSe, arRvevda dacvis ufle-
bebs. Sesabamisad, igi iTxovda debulebis gauqmebas.

17. specialurma sammarTvelom Tanxmoba ganacxada saqmisaTvis axali 
mtkicebulebebis darTvaze, rac moiTxova b-nma odom. sisxlis samarTlis 
saproceso kodeqsis 627-e muxlis me-4 punqtze dayrdnobiT, specialurma 
sammarTvelom uari ganacxada ganmcxadeblis pretenziis dakmayofilebaze, 
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romlis Tanaxmadac, es ukanaskneli iTxovda 2000 wlis 15 Tebervlis ganaCe-
nis gauqmebulad da Zaladakargulad gamocxadebas.

18. 2000 wlis 13 ivliss specialurma sammarTvelom ZalaSi datova ga-
momZiebeli mosamarTlis 1999 wlis 12 ivlisis brZaneba wayenebul or bral-
debasTan dakavSirebiT da gaauqma sxva darCenili debulebebi.

19. amis Semdgom ganmcxadebeli dakavebul da winaswar patimrobaSi iqna 
moTavsebuli.

20. 2000 wlis 15 maiss ganmcxadebelma saCivari Seitana sakasacio sa-
samarTloSi da kvlav moiTxovda, rom 2000 wlis 15 Tebervlis gana-
Ceni gamocxadebuliyo gauqmebulad da Zaladakargulad. amave dros, 
ganmcxadebeli amtkicebda, rom sisxlis samarTlis saproceso kodeqsis 
627-e muxlis me-4 punqti arakonstituciuri iyo da arRvevda dacvis 
uflebebs.

21. 2000 wlis 11 dekemebris gadawyvetilebaSi sakasacio sasamarTlom 
mxedvelobaSi miiRo is faqti, rom gasaCivrebuli gadawyvetileba logiku-
rad da Sesabamisad iyo dasabuTebuli da uaryo ganmcxadeblis sakasacio 
saCivari. sakasacio sasamarTlom dausabuTeblad CaTvala ganmcxadeblis 
mtkiceba, rom sisxlis samarTlis saproceso kodeqsis 627-e muxlis me-4 
punqti arakonstituciuri iyo.

b. ganmcxadeblis sasamarTlo procesi

22. amave dros, 2000 wlis 20 ivliss palermos sasamarTlom winaswar 
mosmenaze (giudice dell’udienza preliminare) msjavri dasdo ganmcxadebels. 
sasjelis xangrZlioba ar aris cnobili.

23. ganmcxadebelma Seitana saCivari.
24. 2001 wlis 17 maiss ganaCenSi palermos saapelacio sasamarTlom ga-

amarTla ganmcxadebeli imis safuZvelze, rom mas ar Caudenia danaSauli, 
romlis Cadenac mas bralad edeboda (per non aver commesso il fatto).

25. mTavarma prokurorma palermos saapelacio sasamarTloSi Seitana 
sakasacio saCivari, romelic uaryofil iqna 2002 wlis 23 maisis ganaCe-
niT. ganmcxadeblis gamarTleba, amgvarad, saboloo gaxda.

samarTali

I.	 konvenciis me-5 muxlis me-4 punqtis savaraudo 
darRveva

26. ganmcxadebeli Cioda, rom patimrobis gadasinjvasTan dakavSire-
buli samarTalwarmoeba arapatiosanad warimarTa. misi mtkicebiT, mas ar 
miawodes informacia sakasacio sasamarTloSi mosmenis dRis Taobaze da 
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Cioda, rom uari ganucxades 2000 wlis 15 Tebervals gamarTuli sasamarT-
los Sedegad miRebuli gadawyvetilebis gauqmebis moTxovnaze. ganmcxa-
debeli eyrdnoboda konvenciis me-5 muxlis me-3 punqts, me-6 muxlis 1-l 
da me-3 (c) punqtebs da me-13 muxls.

27. daSvebadobasTan dakavSirebul gadawyvetilebaSi sasamarTlom CaTva-
la, rom ganmcxadeblis mier gasaCivrebuli faqtebi xvdeboda me-5 muxlis 
me-4 punqtis moqmedebis sferoSi, romelic TavisuflebaSezRudul pirebs 
uzrunvelyofs uflebiT, isargeblon samarTalwarmoebiT, romlis Sedega-
dac sasamarTlo gadawyvets maTi patimrobis kanonierebas. sasamarTlos 
precedentuli samarTlis Tanaxmad, samarTalwarmoeba, romliTac ganixi-
leba winaswari patimrobis kanoniereba, ar exeba `sisxlissamarTlebrivi 
braldebis gansazRvras~ da me-5 muxlis me-4 punqti ufro lex specialis pati-
mrobasTan mimarTebiT ganixileba, vidre konvenciis me-13 muxlis zogadi 
moTxovnebi da me-6 muxlis moTxovnebi samoqalaqo samarTalwarmoebasTan 
mimarTebiT (ix. : Reinprecht v. Austria, # 67175/01, §§ 48 da 53-55, ECHR 2005‑XII, 
da Nikolova v. Bulgaria [GC], # 31195/96, § 69, ECHR 1999‑II).

28. amgvarad, winamdebare ganacxadi saWiroebs ganxilvas sworedac rom 
me-5 muxlis me-4 muxlTan Sesabamisobis kuTxiT:

`yvelas, visac dakavebiT an dapatimrebiT aRekveTa Tavisufleba, ufleba 
aqvs, mimarTos sasamarTlos, romelic swrafad ganixilavs misi dapatimre-
bis marTlzomierebis sakiTxs da brZanebs gaTavisuflebas, Tu dapatimre-
ba ar aris kanonieri.~

a. mxareTa argumentebi

1. mTavroba

29. Tavdapirvelad mTavroba amtkicebda, rom me-5 muxlis me-4 punqt-
Si mocemuli samarTalwarmoeba ganuyofeli ar iyo yvela SemTxvevaSi da 
kerZod maSin, rodesac piris dapatimrebis gadawyvetileba gamotanilia sa-
samarTlo organos mier. ufro metic, Sesabamisi debuleba ar gamoiyenebo-
da ganmcxadeblis SemTxvevaSi, sadac sakasacio samarTalwarmoeba aRiZra 
prokuraturis mier mas Semdgom, rac ganmcxadebeli gaaTavisufles. ami-
tomac sakasacio sasamarTlos ar moeTxoveboda, emsjela da gadawyveti-
leba gamoetana `patimrobis~ RonisZiebis kanonierebasTan dakavSirebiT.

30. nebismier SemTxvevaSi ar iyo savaldebulo, rom samarTalwarmoebas, 
romelic exeboda patimrobis kanonierebis gadasinjvas, uzrunveleyo Se-
jibrebiTobis proceduris yvela maxasiaTebeli Tviseba, an uzrunveleyo 
Sesabamisoba Tanasworobis principTan. xsenebulTan dakavSirebiT, me-5 
muxlis moTxovnebi naklebad mkacria, vidre me-6 muxlis me-3 punqtisa. 
damatebiT unda aRiniSnos, rom maSin, rodesac me-6 muxli erTveba saqme-
Si, samarTalwarmoebis sxvadasxva etapi unda iqnes mxedvelobaSi miRebu-
li da ganxiluli mTlianobaSi. 

31. ZiriTadad, samarTalwarmoeba, romelic exeba winaswar patimrobas, 
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rogorc es uzrunvelyofilia me-5 muxlis 1-li punqtis (g) qvepunqtiT, 
marTlmsajulebis organoebis winaSe warimarTa srulad, rac uzrun-
velyofda konvenciiT moTxovnil damoukideblobasa da miukerZoeblo-
bas, romelic iyo am xelisuflebis yvela organos uflebamosileba _ 
konvenciis moTxovnebis Sesabamisad gaeuqmebina patimrobis brZaneba, an 
Seecvala naklebad mZime RonisZiebiT.

32. mTavrobam aRiara, rom ganmcxadeblis advokats ar miuRia 2000 wlis 
15 Tebervlis mosmenaze gamocxadebis mowveva, erovnuli sasamarTlo or-
ganoebis Secdomis gamo. Sedegad ganmcxadebelma ver SeZlo, daswreboda 
mosmenas. sisxlis samarTlis saproceso kodeqsis 127-e muxli gansazR-
vravda, rom mosmenis dRis Sesaxeb unda ecnoboT mxareebs ganurCevlad. 
braldebuli da misi advokati uflebamosilni iyvnen, waredginaT weri-
lobiTi komentarebi, mosmenaze gamocxadebis SemTxvevaSi ki waredginaT 
zepiri argumentebi. sasamarTlos gadawyvetilebis miReba SeeZlo maT 
dauswrebladac, Tumca aranairi gadawyvetilebis miReba ar SeiZleba, 
Tuki braldebulis an misi advokatisaTvis ar SeutyobinebiaT mosmenis 
TariRis Sesaxeb. xsenebuli wesi ar Sesrulebula winamdebare saqmeSi.

33. Tumca mTavroba Tvlida, rom xarvezs, romelmac daamaxinja sakasa-
cio sasamarTloSi mimdinare samarTalwarmoeba, ar mohyolia gamouswo-
rebeli Sedegebi ganmcxadeblisaTvis da realurad ar gauTelia fexqveS 
samarTalwarmoebis patiosneba. sakasacio sasamarTlo Semoifargla im 
dasabuTebis kritikiT, romelic mocemuli iyo ganmcxadeblis ganTavisu-
flebis brZanebaSi. simarTlea is faqti, rom specialurma sammarTvelom 
saqmis dabrunebis Semdgom gamoitana gadawyvetileba, romelic ganmcxa-
deblis sawinaaRmdego iyo, magram es ar iyo aucilebeli an gardauva-
li Sedegi sakasacio sasamarTlos gadawyvetilebaSi. samarTalwarmoebis 
Semdgom etapze ganmcxadebelma SeZlo Tavisi dacvis uflebis srulad 
ganxorcieleba da SejibrebiTobis principze dafuZnebuli sasamarTlo 
moTxovnebi da mxareTa Tanasworoba srulad iqna daculi.

34. zemoxsenebulidan gamomdinare, mTavroba amtkicebda, rom sa-
samarTlom uari unda ganacxados ganxilvaze, an alternativis saxiT 
unda daadginos, rom darRveva moxda mxolod erovnuli kanonmdeblobis 
SecdomiT gamoyenebis Sedegad, romelic, Tavis mxriv, Seesabameboda kon-
venciis moTxovnebs. xsenebulTan dakavSirebiT mTavroba aRniSnavda, rom 
2001 wlis # 128 kanoni iTvaliswinebda debulebas (sisxlis samarTlis 
saproceso kodeqsis 625-e muxli), romlis Tanaxmadac, am etapze saCivre-
bis Setana SesaZlebeli iyo sakasacio sasamarTloSi, ganaCenSi arsebuli 
Secdomebis gamosworebis moTxovniT.

2. ganmcxadebeli 

35. ganmcxadebeli sadavod xdida mTavrobis argumentebs. igi amtkicebda, 
rom mas ar SeeZlo, monawileoba mieRo sakasacio sasamarTlos winaSe war-
marTul mosmenaSi, romelsac daeswro prokuraturis warmomadgeneli.

36. ganmcxadeblis mtkicebiT, am procesualur defeqts seriozuli 
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Sedegebi mohyva dacvis mxarisaTvis. specialurma sammarTvelom saqmis 
dabrunebis Semdgom brZana misi winaswar patimrobaSi ayvana. sammarTve-
los winaSe mimdinare samarTalwarmoebisas ganmcxadeblis advokati amt-
kicebda, rom 2000 wlis 15 Tebervlis ganaCeni unda CaTvliliyo gauqme-
bulad da Zaladakargulad. amave dros, advokatis mtkicebiT, sisxlis 
samarTlis saproceso kodeqsis 627-e muxlis me-4 punqti arRvevda dacvis 
uflebebs da, aqedan gamomdinare, advokati iTxovda am debulebis gauq-
mebas, Tumca xsenebuli pretenziebi uaryofil iqna.

37. ganmcxadebeli amtkicebda, rom im droisaTvis moqmedi erovnuli 
kanonmdebloba ar aZlevda ganmcxadebels uflebas, moeTxova Secdomis 
gamosworeba, romelic daSvebul iqna mis mimarT. sisxlis samarTlis ko-
deqsis 625-e muxli, romelsac eyrdnoboda mTavroba, ar iyo ZalaSi Sesu-
li im droisaTvis.

38. bolos, ganmcxadebeli amtkicebda, rom sakasacio sasamarTlo, 
gamomdinare Tavisi kompetenciidan, emsjela samarTlebriv sakiTxeb-
Tan dakavSirebiT da ara faqtebTan mimarTebiT, ar iyo uflebamosili, 
ebrZanebina ganmcxadeblis patimrobaSi moTavseba. Tumca sakasacio sa-
samarTlom gaauqma gaTavisuflebis brZaneba da saqmis ukan dabrunebisas 
daavaldebula qvemdgomi sasamarTlo, exelmZRvanela mis ganaCenSi mo-
yvanili samarTlebrivi principebiT. xsenebuli pricnipebis gamoyenebis 
Sedegad specialurma sammarTvelom kvlav winaswar patimrobaSi daabruna 
ganmcxadebeli.

b. sasamarTlos Sefaseba

39. pirvel rigSi sasamarTlo imeorebs, rom, konvenciis me-5 muxlis me-4 
punqtis Tanaxmad, dakavebul an patimrobaSi myof pirebs ufleba aqvT, ga-
dasinjvis proceduriT, dakmayofildes proceduruli da arsebiTi pirobe-
bi, romlebic mniSvnelovania `kanonierebisaTvis~ konvenciis mniSvnelobiT 
Tavisuflebis SezRudvis SemTxvevaSi (ix. Lietzow v. Germany, # 24479/94, § 44, 
ECHR 2001‑I). simarTlea is faqti, rom Sesabamisi debuleba ar avaldebu-
lebs xelSemkvrel saxelmwifos, Seqmnas saapelacio instancia patimrobis 
kanonierebis gadasinjvisa da gaTavisuflebasTan dakavSirebuli saCivrebis 
wardgenasTan mimarTebiT. miuxedavad amisa, saxelmwifom, romelic uzrun-
velyofs saapelacio sistemas, ZiriTadad unda mianiWos patimrebs igive ga-
rantiebi saapelacio instanciaSi, rogorc pirvel instanciaSi (ix.: Rapac-
ciuolo v. Italy, # 76024/01, § 31, 2005 wlis 19 marti; Singh v. the Czech Republic, 
# 60538/00, § 74, 2005 wlis 25 ianvari; Navarra v. France, 1993 wlis 23 noembris 
gadawyvetileba, seria A # 273‑B, p. 28, § 28 ).

40. sasamarTlo aRniSnavs, rom maSin, rodesac sakasacio saCivari iqna 
Setanili prokuraturis mier, ganmcxadebeli ar imyofeboda patimrobaSi, 
igi gaTavisuflebuli iyo palermos raionuli sasamarTlos specialuri 
sammarTvelos 1999 wlis 2 agvistos brZanebiT. Tumca xsenebuli brZane-
bis gauqmebis moTxovnisas prokuratura iRvwoda, kasaciisa da saqmis ukan 
dabrunebis procedurebis saSualebiT, kvlavac ZalaSi daetovebina pati-
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mrobis brZaneba. prokuraturis saCivari rom ukugdebuliyo, ganmcxadeblis 
gaTavisuflebis brZaneba saboloo gaxdeboda. magram im SemTxvevaSi, Tuki 
prokuraturis moTxovna dakmayofildeboda, is sakiTxi _ gamarTlebuli 
iyo Tu ara ganmcxadeblis winaswar patimrobaSi ayvana, gansaxilvelad dau-
brundeboda pirveli instanciis sasamarTlos, romelsac moeTxoveboda 
im samarTlebrivi principebis dacva, romlebic dadgenili iyo sakasacio 
sasamarTlos mier. xsenebul garemoebebSi sasamarTlo Tvlis, rom saka-
sacio sasamarTloSi samarTalwarmoebis Sedegi Zalian mniSvnelovani iyo 
ganmcxadeblis patimrobis kanonierebis dadgenasTan mimarTebiT. amitomac 
sasamarTlos ar SeuZlia daeTanxmos mTavrobis arguments, rom me-5 muxlis 
me-4 punqti ar gamoiyeneboda sakasacio instanciis sasamarTlos winaSe mim-
dinare samarTalwarmoebisas, romlis Sedegadac gadawyvetileba iqna gamo-
tanili prokuraturis mier Setanil saCivarTan dakavSirebiT.

41. evropuli sasamarTlo kvlavac imeorebs, rom erovnuli sasamarT-
lo, romelic ganixilavs patimrobis winaaRmdeg Setanil saCivars, unda 
uzrunvelyofdes marTlmsajulebis ganxorcielebisaTvis Sesaferis 
procesualur garantiebs. samarTalwarmoeba unda iyos SejibrebiTobis 
principze dafuZnebuli da yovelTvis uzrunvelyofdes `mxareTa Ta-
nasworobas~ mxareebs Soris, anu prokurorsa da patimrobaSi myof pirs 
Soris. mxareTa Tanasworoba ar iqneba uzrunvelyofili, Tuki advokats 
ar miecema SesaZlebloba, gaecnos gamoZiebis mier warmoebul dokumente-
bsa da saqmis masalebs, rac Zalian mniSvnelovania klientis patimrobis 
kanonierebis sakiTxis efeqturad gasasaCivreblad. im piris patimrobis 
SemTxvevaSi, romelic xvdeba me-5 muxlis 1-li punqtis (c) qvepunqtis mo-
qmedebis sferoSi, aucilebelia mosmenis gamarTva (sxva magaliTebs Soris 
ix.: Lamy v. Belgium, 1989 wlis 30 martis gadawyvetileba, seria A # 151, gv. 
16-17, § 29 da Nikolova v. Bulgaria [GC], # 31195/96, § 58, ECHR 1999‑II ).

42. xsenebuli moTxovnebi gamomdinareobs SejibrebiTobis principis dac-
viT warmarTuli sasamarTlo ganxilvis Catarebis valdebulebidan, rac 
sisxlis samarTlis saqmeSi gulisxmobs, rom prokuraturas da dacvis mxares 
unda hqondeT Tanabari SesaZleblobani, gaecnon da upasuxon meore mxaris 
mier Setanil komentarebs. sasamarTlos precedntuli samarTlis Tanaxmad, 
me-6 muxlidan, kerZod, `sisxlissamarTlebrivi braldebis~ avtonomiuri kon-
cefciidan gamomdinareobs, rom xsenebuli debuleba erTgvarad ukavSirdeba 
winaswari gamoZiebis procesSi ganxorcielebul samarTalwarmoebas (ix. Im-
brioscia v. Switzerland 1993 wlis 24 noembris gadawyvetileba, seria A, # 275, 
gv. 13, § 36). xsenebulidan gamomdinareobs, rom im zegavlenis gaTvaliswi-
nebiT, romelsac Tavisuflebis SezRudva axdens Sesabamisi piris fundamen-
tur uflebebze, konvenciis me-5 muxlis me-4 punqtis Sesabamisad warmarTuli 
samarTalwarmoeba mimdinare gamoZiebis sruli periodis ganmavlobaSi unda 
akmayofilebdes samarTliani sasamarTlos umniSvnelovanes moTxovnebs, ro-
goric aris, magaliTad, SejibrebiTibis principiT warmarTuli procedura. 
maSin, rodesac erovnuli kanonmdebloba SeiZleba akmayofilebdes am moTxo-
vnas sxvadasxva gziT, ra meTodic ar unda iqnes arCeuli, am ukanasknelma unda 
uzrunvelyos, rom meore mxarisaTvis cnobili gaxdes wardgenili komentare-
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bi, raTa mas realuri SesaZlebloba hqondes, waradginos sapasuxo komentare-
bi (ix. Garcia Alva v. Germany, # 23541/94, § 39, 2001 wlis 13 Tebervali). 

43. winamdebare saqmeSi sakasacio sasamarTlom prokuraturis mier 
wardgenili saCivris ganxilvis dRed daniSna 2000 wlis 15 Tebervali, 
Tumca mosmenaze gamoZaxebis uwyeba ar CabarebiaT arc ganmcxadebels da 
arc mis advokats. Sesabamisad, mopasuxe mxarem ver SeZlo, waredgina weri-
lobiTi komentarebi an zepiri argumentacia mosmenaze im argumentaciis 
sapasuxod, romelic sasamarTlos winaSe waradgina prokuraturam. amis 
sapirispirod prokuraturas hqonda SesaZlebloba, aRniSnuli waredgina 
sakasacio sasamarTlos winaSe.

44. xsenebul garemoebebSi sasamarTlos ar SeuZlia daadginos, rom Se-
jibrebiTobis principze dafuZnebuli sasamarTlo samarTalwarmoebisa 
da mxareTa Tanasworobis moTxovnebi dakmayofilebul iqna.

45. Sesabamisad, dairRva konvenciis me-5 muxlis me-4 punqti.

II.	 konvenciis 41-e muxlis gamoyeneba

46. konvenciis 41-e muxlis Tanaxmad:

`Tu sasamarTlo daadgens, rom dairRva konvencia da misi oqmebi, xolo Sesa-
bamisi maRali xelSemkvreli mxaris Sidasaxelmwifoebrivi samarTali darR-
vevis mxolod nawilobrivi gamosworebis SesaZleblobas iZleva, saWiroebis 
SemTxvevaSi, sasamarTlo dazaralebul mxares samarTlian dakmayofilebas 
miakuTvnebs.~

a. ziani 

47. ganmcxadebeli Cioda, rom man ganicada seriozuli materialuri da 
moraluri ziani misTvis Tavisuflebis SezRudvis Sedegad. mas SeezRu-
da SesaZlebloba, mieRo garkveuli dafinanseba saxelmwifos mxridan mis 
zeTis biznesTan dakavSirebiT. garda amisa, mis socialur da ojaxur 
cxovrebas seriozuli ziani miadga.

48. mTavroba amtkicebda, rom ganacxadi exeboda konkretulad ganmcxa-
deblis an misi advokatisaTvis informaciis Seutyobineblobas sakasacio 
sasamarTloSi mosmenis gamarTvis dResTan dakavSirebiT. amdenad, ar damd-
gara imis saWiroeba, misTvis kompensacia gadaexadaT im zianisaTvis, romel-
sac moTxovda da dakavSirebuli iyo Tavisuflebis aRkveTasTan. igi faqto-
brivad iqna gamarTlebuli da mas mieca SesaZlebloba, moeTxova kompensa-
cia `gaumarTlebeli~ patimrobisaTvis, sisxlis samarTlis kodeqsis 314-e 
muxlis Sesabamisad (ix. Sesabamisi kanonmdeblobis aRwera saqmeSi N.C. v. Italy 
[GC], # 24952/94, §§ 40-41, ECHR 2002‑X). rac Seexeba moralur zians, mxolod 
darRvevis dadgenis faqti sakmarisi iqneboda.

49. sasamarTlo imeorebs, rom, 41-e muxlis Sesabamisad, samarTliani 
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dakmayofilebis miniWebas igi axorcielebs maSin, roca ziani an danakargi 
gamowveuli iyo im darRveviT, romlis aRiarebac moxda. Tumca saxel-
mwifo ar aris SezRuduli, ganaxorcielos raime saxis gadaxda im zian-
Tan dakavSirebiT, romelic konvenciis darRveviT ar yofila gamowveuli 
(ix.: Perote Pellon v. Spain, # 45238/99, §  57, 25 July 2002, da Bracci v. Italy,  
# 36822/02, § 71, 2005 wlis 13 oqtomberi). 

50. winamdebare saqmeSi sasamarTlom daadgina me-5 muxlis me-4 punqtis 
darRveva im faqtis safuZvelze, rom arc ganmcxadeblisaTvis da arc 
misi advokatisaTvis ar SeutyobinebiaT sakasacio instanciis sasamarT-
loSi daniSnuli mosmenis dRis Sesaxeb, ramac waarTva maT SesaZlebloba, 
waredginaT sasamarTlos winaSe TavianTi argumentebi prokuraturis Ta-
naswor pirobebSi. xsenebuli daskvna aucileblad ar moiazrebs imas, rom 
patimroba arakanonieri iyo, an sxvagvarad arRvevda konvencias (SeadareT 
Cianetti v. Italy, # 55634/00, § 50, 2004 wlis 22 aprili).

51. Sesabamisad, sasamarTlo Tvlis, rom ver iqna dadgenili mizezo-
brivi kavSiri dadgenil darRvevasa da ganmcxadeblis mier moTxovnil 
materialur zians Soris.

52. rac Seexeba moralur zians, sasamarTlo Tvlis, rom winamdebare 
saqmis garemoebebSi darRvevis dadgena aris sakmarisi samarTliani dak-
mayofileba.

b. xarjebi da gaweuli danaxarjebi

53. ganmcxadebeli moiTxovda 3 082,28 evros gaweuli danaxarjebisaT-
vis, romelTa gaRebac mas mouxda erovnuli samarTalwarmoebis dros da 
5 000 evros im xarjebisaTvis, romelTa gaRebac mas mouxda strasburgis 
sasamarTloSi mimdinare samarTalwarmoebasTan dakavSirebiT. 

54. mTavroba amtkicebda, rom erovnul samarTalwarmoebasTan daka-
vSirebiT moTxovnili xarjebi ar exeboda konvenciis darRvevas, xolo 
strasburgis samarTalwarmoebasTan dakavSirebuli xarjebis sakiTxis 
ganxilva mTavrobam sasamarTlos miando.

55. sasamarTlos precedentuli samarTlis Tanaxmad, raTa ganmcxade-
bels mieces anazRaureba xarjebisa da gaweuli danaxarjebisaTvis, unda 
dadgindes, rom xarjebi da danaxarjebi realurad da aucileblobidan 
gamomdinare iyo gaRebuli da moculobiT gonivruli iyo. winamdebare 
saqmeSi sasamarTlo aRniSnavs, rom mis winaSe gamarTuli samarTalwar-
moebis win ganmcxadebelma samarTalwarmoeba aRZra palermos sasamarT-
los specialuri sammarTvelos winaSe da iTxovda 2000 wlis 15 Teber-
vlis ganaCenis gauqmeba da sasamarTlos mier xsenebuli Suamdgomlobis 
daukmayofileblobis Semdgom Seitana sakasacio saCivari. Sesabamisad, sa-
samarTlo aRiarebs, rom ganmcxadebelma gaiRo garkveuli xarjebi, raTa 
mieRwia konvenciiT garantirebuli uflebis darRvevis gamosworebisaT-
vis (ix. Rojas Morales v. Italy, # 39676/98, § 42, 2000 wlis 16 noemberi). Tumca 
sasamarTlos gadaWarbebulad miaCnia moTxovnili xarjebis anazRaure-
ba italiis sasamarTloebis winaSe gamarTul samarTalwarmoebasTan mi-
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marTebiT (Seadare: Sakkopoulos v. Greece, # 61828/00, § 59, 2004 wlis 15 
ianvari, da Cianetti-is zemoxsenebul saqmeze gamotanili gadawyvetileba, 
§ 56). xelT arsebuli informaciis safuZvelze da aseT SemTxvevebSi saku-
Tar praqtikaze dayrdnobiT, sasamarTlo gonivrulad Tvlis, 1500 evro 
miakuTvnos ganmcxadebels erovnul samarTalwarmoebasTan dakavSirebul 
xarjebTan mimarTebiT.

56. sasamarTlo aseve gadaWarbebulad Tvlis strasburgis sasamarT-
los winaSe warmoebul samarTalwarmoebasTan dakavSirebiT moTxovnil 
xarjebs (5000 evro) da iRebs gadawyvetilebas, miakuTvnos ganmcxadebels 
3500 evro.

57. ganmcxadeblisaTvis xarjebisa da danaxarjebisaTvis mikuTvnebuli 
sruli Tanxa Seadgens 5000 evros. 

g. sauravi

58. sasamarTlo Sesaferisad Tvlis, rom sauravi unda dawesdes cen-
traluri evropuli bankis sesxisaTvis gankuTvnili minimaluri procen-
tis saxiT, romelsac unda daematos samprocentiani cifri.

yovelive zemoxsenebulidan gamomdinare,  
sasamarTlo erTxmad

1.	 adgens, rom dairRva konvenciis me-5 muxlis me-4 punqti;

2.	 adgens, rom TviT darRvevis dadgenis faqti aris sakmarisi samarT-
liani dakmayofileba ganmcxadeblis mier gancdil moralur zianTan 
dakavSirebiT;

3.	 adgens, 
	 (a) rom mopasuxe saxelmwifom im momentidan 3 Tvis vadaSi, rodesac 

winamdebare gadawyvetileba saboloo gaxdeba konvenciis 44-e muxlis 
me-2 punqtis Sesabamisad, ganmcxadebels unda gadauxados 5000 evro 
(xuTi aTasi evro), romelic gadayvanil unda iqnes rusul rublebSi 
gadaxdis dRisaTvis arsebuli kursiT.

	 (b) rom zemoxsenebuli 3-Tviani vadis gasvlis Semdgom gadaxdis dRem-
de sauravi unda iqnes gadaxdili im moculobiT, rac utoldeba evro-
puli bankis sesxisaTvis gankuTvnil minimalur procents, romelsac 
unda daematos samprocentiani cifri; 

4.	 uaryofs danarCen pretenziebs samarTlian dakmayofilebasTan dakav-
SirebiT.
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Sesrulebulia inglisur da frangul enebze da gacxadebulia weri-
lobiTi saxiT 2006 wlis 1 ivniss sasamarTlos reglamentis 77-e muxlis 
me-2 da me-3 punqtebis Sesabamisad. 

vinsent bergeri				        bostan m. zupanCiCi
 registratori				            Tavmjdomare





xudobini ruseTis winaaRmdeg
Khudobin v. Russia





mesame seqcia

xudobini ruseTis winaaRmdeg

(ganacxadi #59696/00)

gadawyvetileba

strasburgi

2006 wlis 26 oqtomberi

saboloo

26/01/2007

winamdebare gadawyvetileba saboloo gaxdeba im garemoebebSi, romlebic 
konvenciis 44-e muxlis me-2 punqtSia mocemuli. igi SesaZloa  

daeqvemdebaros redaqciul gadasinjvas. 
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saqmeze „xudobini ruseTis winaaRmdeg“, 

(Khudobin v. Russia)

adamianis uflebaTa evropis sasamarTlos palatam (mesame seqcia), 
Semdeg mosamarTleTa SemadgenlobiT:

b-ni b.m. zupanCiCi, Tavmjdomare,
b-ni j. hedigani,
b-ni c. birsani,
b-ni a. kovleri,
b-ni v. zagrebelski,
q-ni a. gulumiani,
b-ni daviT tor bjorgvinsoni, mosamarTleebi,
da b-ni v. bergeri, seqciis registratori,

imsjela ganmartoebiT 2006 wlis 5 oqtombers da 

amave dRes miiRo Semdegi gadawyvetileba:
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procedura

1. saqme momdinareobs ruseTis moqalaqe b-ni viqtor xudobinis 
(SemdgomSi_`ganmcxadebeli~) mier adamianis uflebaTa evropul sa-
samarTloSi adamianis uflebaTa da ZiriTad TavisuflebaTa evropuli 
konvenciis 34-e muxlis Tanaxmad, 1999 wlis 29 oqtombers ruseTis fede-
raciis winaaRmdeg Setanili ganacxadidan (# 59696/00).

2. ganmcxadebels warmoadgenda q-ni k. kostromina, moskovSi moRvawe ad-
vokati; ruseTis mTavrobas (SemdgomSi_`mTavroba~) warmoadgenda b-ni p. lap-
tevi, adamianis uflebaTa evropul sasamarTloSi ruseTis federaciis war-
momadgeneli. 

3. kerZod, ganmcxadebeli amtkicebda, rom winaswari patimrobisas 
sapyrobileSi igi ar iyo uzrunvelyofili jerovani samedicino daxma-
rebiT, misi patimrobis pirobebi araadamianuri da Rirsebis Semlaxve-
li iyo, misma winaswarma patimrobam gadaaWarba gonivrul vadas da mis 
gaTavisuflebasTan dakavSirebuli moTxovnebis ganxilva ganxorcielda 
mniSvnelovani gaWianurebiT an saerTod ar iqna ganxiluli da bolos misi 
msjavrdeba srulad emyareboda policiis waqezebis Sedegad mopovebul 
mtkicebulebebs.

4. ganacxadi gadaeca sasamarTlos me-3 seqcias (sasamarTlos regla-
mentis 52-e muxlis 1-li punqti). amave seqciis SigniT palata, romelsac 
unda ganexila saqme (konvenciis 27-e muxlis 1-li punqti), Seiqmna sa-
samarTlos reglamentis 26-e muxlis 1-li punqtis Tanaxmad.

5. 2005 wlis 3 martis gadawyvetilebiT, sasamarTlom ganacxadi arse-
biT ganxilvaze daSvebulad gamoacxada.

6. ganmcxadebelma da mTavrobam saTiTaod warmoadgines damatebiTi 
komentarebi (sasamarTlos reglamentis 59-e muxlis 1-li punqti). 

faqtebi

I.	 saqmis garemoebebi

7. ganmcxadebeli daibada 1979 wels da cxovrobs q. moskovSi.

a. garemoebebi, romlebic win uZRoda ganmcxadeblis dakavebas

8. 1998 wlis 29 oqtombers q-ni t-m, policiis farulma agentma, dau-
reka ganmcxadebels da ganucxada mas, rom surda heroinis dozis yidva. 
ganmcxadebeli dasTanxmda heroinis Sovnaze da b-n m-sTan erTad quCaSi 
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Sexvda q-n t- s. q-nma t-m gadasca ganmcxadebels misTvis policiis ofi-
crebis: s-s da r-s mier micemuli, specialuri nivTierebiT damuSavebuli 
da daniSnuli banknotebi (datanili niSnebis danaxva mxolod ultraiis-
fer Suqze SeiZleba). ganmcxadebelma aiRo fuli da wavida meore piris, 
b-ni g-s saxlSi. b-nma g-m mogvianebiT gadasca ganmcxadebels momcro 
paketi, romelic Seicavda 0.5 gram heroins. fiqtiur myidvelTan dabru-
nebis Semdgom ganmcxadebeli daakaves policiis oficrebma, romlebic mas 
quCaSi ucdidnen.

9. ganmcxadebeli miyvanil iqna adgilobrivi policiis ganyofilebaSi, 
sadac ultraiisferi sxivebiT gamoikvlies misi TiTebi. maTze aRmoCnda im 
nivTierebis kvali, romelic policiam gamoiyena banknotebis dasaniSnad.  
q-nma t-m, ori mowmis TandaswrebiT, gadasca paketi policiis oficrebs da 
ganmarta, rom man es paketi miiRo ganmcxadeblisagan. paketi daluqul, mow-
meebis mier xelmoweril da gagzavnil iqna eqspertizaze. ganmcxadebeli moa-
Tavses policiis dakavebis sakanSi erTi dRe-Ramis ganmavlobaSi.

b. 	 ganmcxadeblis patimroba gamoZiebisa da sasamarTlo  
samarTalwarmoebis ganmavlobaSi

10. 1998 wlis 30 oqtombers aRiZra sisxlis samarTlis saqme da gan-
mcxadebels waeyena brali narkotikebiT vaWrobaSi. imave dRes moskovis 
samxreT-aRmosavleT raionis prokurorma miuTiTa ganmcxadeblis daka-
vebasTan dakavSirebul garemoebebze, wayenebuli braldebis simZimesa da 
mimalvis safrTxeze da gasca brZaneba ganmcxadeblis winaswar patimro-
basTan dakavSirebiT. ganmcxadebeli gadaiyvanes moskovis # 48/1 sapati-
mro dawesebulebaSi.

11. am droisaTvis winaswari gamoZieba dasrulda da 1998 wlis 24 dekem-
bers saqme, sabraldebo daskvnasTan erTad, warimarTa moskovis butirskis 
raionis sasamarTloSi arsebiTi ganxilvisaTvis. 1998 wlis 29 dekembers Sua-
mdgomloba sasamarTlo samarTalwarmoebis ganmavlobaSi ganmcxadeblis wi-
naswari patimrobidan gaTavisuflebasTan dakavSirebiT, romelic wardgeni-
li iyo preobraJenskis raionis sasamarTlos winaSe, gadaigzavna butirskis 
raionul sasamarTloSi, radganac sabraldebo daskvna warimarTa swored am 
sasamarTloSi da amitomac swored am sasamarTlos unda emsjela ganmcxade-
blis saqmesTan dakavSirebul yvela aspeqtze. ganmcxadeblis advokatma ga-
asaCivra xsenebuli gadawyvetileba, magram 1999 wlis 3 Tebervals moskovis 
saqalaqo sasamarTlom uaryo saCivari.

12. 1999 wlis 13 ianvars ganmwesrigebel mosmenaze sasamarTlom yo-
velgvari dasabuTebisa da argumentaciis gareSe gadawyvita, rom ganmcxa-
debuli patimrobaSi unda darCeniliyo sasamarTlo samarTalwarmoebis 
ganmavlobaSi.

13. 1999 wlis 18 Tebervals ganmcxadeblis mamam kvlav waradgina wi-
naswari patimrobidan gaTavisuflebasTan dakavSirebiT Suamdgomloba, 
romelSic acxadebda, rom ganmcxadeblis Zalze Seryeuli janmrTelobis 
fonze es ukanaskneli imyofeboda patimrobisaTvis Seuferebel pirobe-
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bSi, kerZod ki saxeze iyo aradamakmayofilebeli samedicino daxmareba, 
romelic arsebobda winaswari patimrobis centrSi.

14. 1999 wlis 17 marts sasamarTlom gaaxangrZliva ganmcxadeblis pati-
mroba sasamarTlo samarTalwarmoebis ganmavlobaSi. gadawyvetilebas Tan 
ar erTvoda aranairi saxis dasabuTeba da mizezebi. 

15. 1999 wlis 21 aprils ganmcxadeblis mamam raionul sasamarTlos wi-
naswari patimrobidan gaTavisuflebasTan dakavSirebiT axali Suamdgomloba 
warudgina. igi kvlav miuTiTebda misi Svilis janmrTelobis problemebze. 
ganmcxadeblis mtkicebiT, dacvam aRniSnuli moTxovna kvlav daayena 1999 
wlis 26-27 ivliss. mTavroba acxadebda, rom 1999 wlis 27 ivlisiT daTari-
Rebuli Suamdgomloba sasamarTlom miiRo mxolod 1999 wlis 2 agvistos.

16. 1999 wlis 27 ivliss sasamarTlom gadawyvita, rom saWiro iyo gan-
mcxadeblis sulieri mdgomareobis xelaxla Semowmeba. sasamarTlom gadado 
saqmis mosmena da gadawyvita, rom, amave dros, ganmcxadebeli unda darCe-
niliyo patimrobaSi. aRniSnuli gadawyvetileba ar iyo motivirebuli da 
argumentirebuli.

17. 1999 wlis 30 ivliss ganmcxadeblis advokatma gaasaCivra saqmis gan-
mxilveli sasamarTlos 1999 wlis 27 ivlisis gadawyvetileba. advokatma 
gaasaCivra saqmis ganmxilveli sasamarTlos gadawyvetileba, gadaedo saq-
mis mosmena da daeniSna ganmcxadeblis sulieri mdgomareobis xelaxla ga-
mokvleva, rac gaaxangrZlivebda ganmcxadeblis patimrobas sapatimro dawe-
sebulebaSi arsebul autanel pirobebSi. advokati moiTxovda Semdegs:

`sisxlis samarTlis saproceso kanonis 331-e muxlis Tanaxmad, me vTxov 
[moskovis sasamarTlos], gaauqmos butirskis raionuli sasamarTlos mier 
miRebuli gadawyvetileba v.v. xudobinis saqmis gadadebasTan, [ganmcxade-
blis] damatebiTi fsiqiatriuli gamokvlevisa da winaswari patimrobidan 
ganmcxadeblis gaTavisuflebaze uaris TqmasTan dakavSirebiT~.

saCivari mimarTuli iyo moskovis saqalaqo sasamarTlosadmi da, rogorc 
amas moiTxovda erovnuli kanonmdebloba, unda gagzavniliyo saqmis gan-
mxilveli sasamarTlos registraturis saSualebiT. Tumca, rogorc Cans, 
saCivari ar gadagzavnila saapelacio sasamarTlosaTvis gansaxilvelad. 

18. 1999 wlis 17 agvistos ganmcxadeblis samarTlebrivma warmomadgen-
lebma waradgines analogiuri xasiaTis Suamdgomlobebi, romlebic regis-
traturam momdevno dRes miiRo. 1999 wlis 1 seqtembers ganmcxadeblis ad-
vokatma saqmis ganmxilvel sasamarTlos gaugzavna werili, romelSic iTxo-
vda axsna-ganmartebas, Tu ra bedi ewia mis 1999 wlis 30 ivlisis Suamdgom-
lobas. mas am werilisaTvis aranairi pasuxi ar miuRia.

19. 1999 wlis 15 seqtembers ganmcxadeblis mSoblebma ganmcxadeblis gan-
grZobad winaswar patimrobasTan dakavSirebuli saCivriT mimarTes moskovis 
saqalaqo sasamarTlos Tavmjdomaris moadgilesa da ruseTis federaciis 
uzenaes sasamarTlos. saqmis masalebSi ar moipoveba aranairi pasuxi xsene-
bul SuamdgomlobebTan dakavSirebiT.

20. 1999 wlis 17 seqtembers ganmcxadeblis warmomadgenelma TxovniT 
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mimarTa saqmis ganmxilvel sasamarTlos ganmcxadeblis gaTavisuflebas-
Tan dakavSirebiT. dacva isev da isev uTiTebda ganmcxadeblis gauarese-
bul janmrTelobaze, kerZod ki ganmeorebiT pnevmoniaze, romelic gan-
mcxadebelma gadaitana wina 3 Tvis ganmavlobaSi.

21. ganmcxadebeli patimrobaSi rCeboda 1999 wlis 11 noembramde, rode
sac sasamarTlom Sewyvita sisxlis samarTalwarmoeba da gaaTavisufla igi.

g. 	 patimrobisas ganmcxadeblis janmrTelobasTan dakavSirebuli 
problemebi 

22. 1995-1997 wlebidan moyolebuli, ganmcxadebeli daavadebuli iyo 
mravali qronikuli daavadebiT, rogorebicaa: epilefsia, pankriatiti, 
qronikuli virusuli b da c hepatitebi, aseve sxva sulieri daavade-
bebiT. eqimebma, romlebmac gasinjes ganmcxadebeli, 1995 wels gasces 
rekomendacia ambulatoriuli mkurnalobis Catarebasa da antikunvul-
santebiT mkurnalobasTan dakavSirebiT. rogorc Cans, dakavebis momenti-
saTvis, 1998 wlis oqtomberSi ganmcxadebeli SemCneuli iyo narkotikebis 
moxmarebaSi, maT Soris heroinis intravenur moxmarebaSi.

23. 1998 wlis 30 oqtombers, sapatimro centrSi gadayvanisTanave, gan-
mcxadebelma gaiara yovlismomcveli samedicino Semowmeba, maT Soris: 
Sidsis testi, narkotikul saSualebebze Semowmebis testi da fsiqia-
triuli Semowmeba. narkotikulma testma cxadyo, rom ganmcxadebeli 
intoqsirebuli iyo morfiniT; fsiqiatrebis kolegiam daadastura wina 
diagnozebi, Tumca Seracxadad gamoacxada, raTa samarTlebrivi pasuxis-
mgebloba dakisreboda, savaraudod, Cadenil danaSaulebTan mimarTebiT; 
1998 wlis 10 noembers ganmcxadeblis sisxlis analizis pirveli Sedegebi 
iqna miRebuli. sasamarTlo eqspertizis daskvnis Tanaxmad, ganmcxade-
bels Sidsis virusTan dakavSirebiT dadebiTi pasuxi daufiqsirda.

24. 1998 wlis 30 noembers fsiqiatrma xelaxla gasinja ganmcxadebeli 
da Seracxadad cno, raTa dakisreboda sisxlissamarTlebrivi pasuxismge-
bloba. daudgenel dRes, 1998 wlis dekemberSi, sapatimro dawesebulebam 
miiRo ganmcxadeblis samedicino istoria, romelic ukavSirdeboda daka-
vebamde arsebul periods da romelSic miTiTebuli iyo aucilebeli sa-
medicino mkurnaloba. kerZod, ganmcxadebels daniSnuli hqonda antikon-
vulsantebi (финлепсин, конвулекс) da antihepatituri Terapia (рибоксин, 
парсил).

25. 1998 wlis 23 dekembers ganmcxadebelma gaiara axali samedicino 
Semowmeba, romelmac daadastura wina diagnozebi da, romlis Tanaxmadac, 
ganmcxadebels `SeeZlo, monawileoba mieRo sasamarTlo samarTalwar-
moebasa da sagamoZiebo qmedebebSi~

26. patimrobaSi yofnisas ganmcxadebeli daavadebuli iyo pnevmoniiT, 
epilefsiuri SetevebiT, bronqitiT, hepatitiT, pankreatitiT da sxva se-
riozuli sneulebebiT. daavadebaTa gamo ganmcxadebeli mravaljer iqna 
moTavsebuli dawesebulebis saavadmyofos infeqciiT daavadebul pati-
marTa ganyofilebaSi. rogorc sapatimro dawesebulebis administraciam 
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ganacxada, ganmcxadebeli sapatimro dawesebulebis saavadmyofoSi imyo-
feboda: 1998 wlis 24 dekembridan 1999 wlis 22 martamde, 1999 wlis 20 
aprilidan 18 maisamde, 1999 wlis 19 ivlisidan 12 agvistomde da 1999 
wlis 17 seqtembridan 28 seqtembramde.

27. dacvis mxarem mravaljer miawoda informacia sasamarTlos, sapa-
timro dawesebulebisa da saxelmwifos xelisuflebis sxva organoebs gan-
mcxadeblis janmrTelobis seriozul problemebTan dakavSirebiT. maga-
liTad: 1999 wlis 18 ianvars dacvam moiTxova ganmcxadeblis jerovani 
samedicino gamokvleva; 1999 wlis 22 ianvars ganmcxadeblis mamam Txo-
vniT mimarTa sapatimro dawesebulebis administracias, raTa daniSnuli-
yo ganmcxadeblis xelaxla gamokvleva dacvis mxaris mier daqiravebuli 
damoukidebeli eqimis mier, Tumca sapatimro dawesebulebis administra-
ciam uari ganacxada xsenebulTan dakavSirebiT.

28. sasamarTlo samarTalwarmoebis ganmavlobaSi ganmcxadebelma gaiara 
sulieri mdgomareobis sami gamokvleva. 1999 wlis 15 ivniss eqimebma daas-
kvnes, rom inkriminirebul qmedebaTa Cadenis droisaTvis ganmcxadebeli 
samarTlebrivad Seuracxadi iyo, kerZod, daskvnaSi ewera, rom ganmcxa-
debeli `daavadebuli iyo qronikuli sulieri daavadebiT, romelic ga-
moixateboda epilefsiis formiT polimorfozuli SetevebiT da sulieri 
moSlilobiT, aseve, gonebis areviT da narkotikis moxmarebisaken miswra-
febiT~. 1999 wlis 19 oqtombris daskvnam daadastura, rom ganmcxadebeli 
samarTlebrivad Seuracxadi iyo da esaWiroeboda iZulebiTi mkurnaloba.

1. ganmcxadeblis argumentacia

29. 1999 wlis 26 aprils, daaxloebiT 22 saaTsa da 40 wuTze, ganmcxa-
debels daemarTa epilefsiis Seteva. rogorc ganmcxadeblis Tanamesaknis 
werilobiTi Cvenebidan irkveva, Tanamesakneebs mouxdaT ganmcxadeblis 
kbilebis gaReba xis kovziT, raTa es ukanaskneli ar gaguduliyo. Semdeg 
saswrafo samedicino daxmareba movida da Tanamesakneebs gadasces Sprici 
ucnobi siTxiT, romelic gaukeTes ganmcxadebels dundulSi. ganmcxade-
blis mamam aRniSnuli faqti gaasaCivra sapatimro dawesebulebis adminis-
traciis winaSe, romelmac upasuxa, rom ganmcxadebelma miiRo samedicino 
daxmareba `samedicino procedurebisaTvis gankuTvnil oTaxSi~.

30. 1999 wlis maisSi ganmcxadebeli daavadda wiTelaTi da pnevmoniiT. 
1999 wlis 26 ivniss ganmcxadebelma ganicada meore epilefsiuri Seteva. 
igi gadaiyvanes sapatimro centris fsiqiatriul ganyofilebaSi, sadac im-
yofeboda garkveuli drois ganmavlobaSi mudmivi meTvalyureobis qveS da 
iRebda antikonvulsantebs. ganmcxadeblis mama ombudsmenisaTvis gagzavnil 
da 1999 wlis 2 agvistoTi daTariRebul werilSi miuTiTebda, rom 1999 wlis 
6 ivliss ganmcxadebels ganumeorda epilefsiuri Seteva, magram ar miuRia 
aranairi saxis samedicino daxmareba.

31. 1999 wlis 15 ivliss ganmcxadebeli daavadda bronqopnevmoniiT. 
ganmcxadeblis mamis gancxadebiT sapatimro dawesebulebis eqimebma mkur-
naloba daiwyes simftomebis gaCenidan mxolod 10 dRis Semdgom.
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32. 1999 wlis 17 ivliss samedicino dawesebulebis samedicino ganyofi-
lebaSi ganmcxadebels Cautarda sisxlis analizi, misi survilis sawinaaRm-
degod. aRniSnulTan dakavSirebiT ganmcxadeblis mamam saCivari warudgina 
dawesebulebis administracias. cixis administraciis pasuxis Tanaxmad, ro-
melic gaica 1999 wlis 16 agvistos, sisxli aRebul iqna erTjeradi nemsiT.

33. 1999 wlis 21 ivliss ganmcxadeblis mamam saCivari waradgina ius-
ticiis saministroSi misi Svilis patimrobis pirobebsa da arajerovan sa-
medicino mkurnalobasTan dakavSirebiT. 1999 wlis 27 ivliss man waradgi-
na analogiuri saCivari butirskis raionul sasamarTloSi da aseve iTxo-
vda ganmcxadeblis gaTavisuflebas. rogorc ganmcxadeblis mama werda, 
miuxedavad imisa, rom mis Svils aReniSneboda 40- gradusiani sicxe da 
cieb-cxeleba, igi gadahyavdaT xolme erTi saknidan meoreSi da ar mkur-
nalobdnen jerovnad pnevmoniasTan dakavSirebiT. man sami dRe gaatara 
momakvdav pacientebTan erTad da eZina iatakze, radganac ar iyo sakmari-
si sawolebi. sapatimro dawesebulebis eqimebma ar daadgines ganmcxade-
blis imunologiuri da bioqimiuri mdgomareoba iseve, rogorc mudmivi 
cieb- cxelebis SesaZlo mizezebi. ganmcxadeblis mamas surda, Tavisi Svi-
lisaTvis gadaeca vitaminizebuli preparatebi, magram sapatimro dawese-
bulebis administraciam uari ganacxada maT miRebaze.

34. erovnulma sasamarTlom uari ganucxada ganmcxadebels mis gaTavi-
suflebasTan dakavSirebul Suamdgomlobaze. imave dRes, prokuroris Sua-
mdgomlobiT, sasamarTlom brZaneba gasca, ganmcxadeblis sulieri mdgoma-
reobis dasadgenad axali eqspertiza CaetarebinaT, rasac safuZvlad daedo 
wina samedicino daskvna, romlis Tanaxmadac, ganmcxadebeli Seuracxadad 
iqna miCneuli, magram daskvna ar akonkretebda, ganmcxadeblis sulieri 
mdgomareoba moiTxovda Tu ara iZulebiT samedicino mkurnalobas.

35. 1999 wlis agvistoSi ganmcxadeblis dedam saCivriT mimarTa ius-
ticiis saministros ganmcxadeblis patimrobis pirobebis gamo, kerZod ki 
arasaTanado samedicino daxmarebis aRmoCenasTan dakavSirebiT.

2. mTavrobis argumentacia

36. mTavroba amtkicebda, rom 1999 wlis 20 aprilidan 18 maisamde gan-
mcxadebelma gaiara stacionaruli mkurnaloba sapatimro dawesebulebis 
saavadmyofoSi. masze zedamxedvelobas axorcielebda morige eqimi. Cautar-
da sruli aRdgeniTi mkurnaloba da vitaminuri Terapia. sakan # 735-Si, 
romelSic ganmcxadebeli imyofeboda, ganTavsebuli iyo eqvsi nari, tua-
leti, cxeli da civi wylis onkanebi, sakani niavdeboda. ganmcxadebeli 
uzrunvelyofili iyo sawoliT, produqtebiT, samjeradi kvebiT, piradi 
moxmarebis higienuri saSualebebiT. patimarTa raodenoba sakanSi araso-
des aRemateboda ganTavsebuli narebis odenobas.

37. mTavrobam daadastura, rom 1999 wlis 26 aprils, daaxloebiT 22 
saaTsa da 40 wuTze, ganmcxadebels Seteva hqonda. Setevis Semdgom gan-
mcxadebeli dauyovnebliv gasinja eqimma, romelmac gamoikvlia pulsi, 
moismina guliscema, gazoma ganmcxadeblis wneva, mosinja muclis are da 
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kunTSi SeuSxapuna aminazinis inieqcia. momdevno dRes ganmcxadebelma 
gaiara damatebiTi samedicino gamokvleva.

38. ganmcxadebeli saavadmyofodan gaweres janmrTelobisaTvis damakma-
yofilebel mdgomareobaSi. 1999 wlis 26 ivniss igi moaTavses cixis saavad-
myofos fsiqiatriuli ganyofilebis #353 sakanSi. mas zedamxedvelobda 
eqimi, romlisganac iRebda ̀ profilaqtikur samedicino daxmarebas~. xsene-
buli sakani, aseve saTanadod aRWurvili, ar iyo gadatvirTuli. 

39. samedicino departamentis ufrosis moadgilis mier 2004 wlis 23 
aprils gacemuli cnobis Tanaxmad, ganmcxadebels ar aReniSneboda cixis 
saavadmyofos fsiqiatriul ganyofilebaSi yofnis periodSi epilefsiu-
ri Setevebi. fsiqiatriul saavadmyofoSi mis mimarT xorcieldeboda an-
tikonvulsiuri mkurnaloba.

40. mTavrobam warmoadgina sami samedicino cnobis asli, romlebic 
daTariRebuli iyo 1999 wlis 19 ianvriT, 25 TebervliTa da 27 apriliT. 
aslebi moicavda Sesabamis samedicino informacias.

41. pirveli samedicino cnobis Tanaxmad, ganmcxadebels Sidsis pozi-
tiuri Sedegi daudasturda, igi daavadebuli iyo epilefsiiT da cixis 
saavadmyofoSi yofnis dros hqonda epilefsiis Seteva. ganmcxadeblis jan-
mrTelobis mdgomareoba Sefasda rogorc ̀ damakmayofilebeli~. nebismieri 
damatebiTi samedicino gamokvleva daniSnuli unda yofiliyo sagamoZiebo 
organoebis mier.

42. 1999 wlis 25 Tebervlis meore cnobis Tanaxmad, ganmcxadebels Sidsis 
pozitiuri Sedegi daudasturda, amave dros, igi daavadebuli iyo B da C qro-
nikuli hepatitebiT da epilefsiiT. garda amisa, samedicino cnobaSi araferi 
iyo aRniSnuli 1998 wlis 30 da 31 oqtombers momxdar epilefsiur SetevasTan 
dakavSirebiT. 1999 wlis 18 Tebervals ganmcxadebeli gasinjes fsiqiatrma da 
nevropaTologma. sagamoZiebo organoebis moTxovnis safuZvelze ganmcxade-
beli gaweres saavadmyofodan `damakmayofilebel~ mdgomareobaSi, rac xels 
ar uSlida ganmcxadeblis monawileobas samarTalwarmoebaSi.

43. 1999 wlis 27 aprils gacemuli me-3 cnoba mianiSnebda, rom ganmcxa-
debels Sidsis pozitiuri Sedegi daudasturda, daavadebuli iyo wiTe-
laTi da epilefsiiT. cnobis Tanaxmad, `am etapze [ganmcxadeblis] janmr-
Telobis mdgomareoba SedarebiT damakmayofilebelia~ da ganmcxadebeli 
vargisia, monawileoba miiRos samarTalwarmoebaSi 1999 wlis maisSi.

44. mTavrobam aseve warmoadgina dokumentebi, romlebic amonaridebi 
iyo ganmcxadeblis samedicino istoriidan. warmodgenili dokumentebis 
gverdebi gamousadegari iyo, radgan gamosadegi aslebi asaxavda ganmcxa-
deblis diagnozebs, magram ar moicavda aranair informacias ganxorcie-
lebul mkurnalobasTan dakavSirebiT, romelic ganmcxadebelma miiRo 
sapatimro dawesebulebis saavadmyofoSi.

d. ganmcxadeblis saqmis ganxilva arsebiTad 

45. 1998 wlis 30 dekembers butirskis raionulma sasamarTlom miiRo saq-
mis masalebi prokurorisagan. pirveli mosamzadebeli mosmena gaimarTa 1999 
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wlis 13 ianvars. Semdgom TveebSi sasamarTlom gamarTa ramdenime mosme-
na, sadac ganixila sxvadasxva saxis proceduruli sakiTxebi. amgvarad, 1999 
wlis 17 marts sasamarTlom daniSna ganmcxadeblis sulieri mdgomareobis 
Semmowmebeli axali eqspertiza da gadado saqmis mosmena. eqspertizis das-
kvna momzadda 1999 wlis 15 ivnisisaTvis. aRniSnuli daskvnis Tanaxmad, gan-
mcxadebeli Seuracxadi iyo, magram daskvna ar moicavda aranairi saxis re-
komendaciebs samedicino xasiaTis iZulebiT RonisZiebebTan dakavSirebiT. 
1999 wlis 27 ivliss sasamarTlom daniSna ganmcxadeblis axali fsiqiatriu-
li gamokvleva da gadado saqmis ganxilva.

46. saqmis arsebiT ganxilvasTan dakavSirebuli pirveli mosmena gai-
marTa 1999 wlis 11 noembers ganmcxadeblis advokatis TandaswrebiT. gan-
mcxadebeli ar eswreboda am sxdomas. ganmcxadeblis advokatis moTxovnis 
Semdgom sasamarTlom gasca nebrTva, samarTalwarmoebaSi monawileoba mie-
Ro ramdenime pirs, rogorc ganmcxadeblis warmomadgenlebs, maT Soris 
qalbaton kostrominas. maT saSualeba miecaT, 30 wuTis ganmavlobaSi gasc-
nobodnen saqmes. ganmcxadeblis advokatma moiTxova procesis gadadeba, 
radganac ramdenime mowme, maT Soris g., romelmac mihyida heroini gan-
mcxadebels, iseve rogorc policiebi s. da r., romlebic Cabmulni iyvnen 
operaciaSi, ar gamocxaddnen procesze. Tumca sasamarTlom gadawyvita, 
rom gaegrZelebina samarTalwarmoeba.

47. saqmis ganmxilveli sasamarTlos winaSe dacvis mxaris mier wardgeni-
li argumentebi Semdegnairad SeiZleba iqnes Sejamebuli: dacvis mxare sa-
davod xdida, rom ganmcxadebels danaSaulis Cadenisaken ubiZga q-nma t-m, 
romelic policiis mxrdan moqmedebda. dacvis mxaris Tanaxmad, ruseTis ka-
nonmdebloba krZalavs nebismieri saxis biZgs danaSaulis Cadenisaken an pro-
vokacias, mxolod im SemTxvevaSi, Tuki mzaddeboda konkretuli danaSauli, 
SesaZlebeli iyo SeniRbuli operaciis ganxorcieleba. Tumca winamdebare 
saqmeSi policias ar gaaCnda ganmcxadeblis narkotikebiT vaWrobaSi monawi-
leobis aranairi mtkicebuleba, rodesac igegmeboda `dagegmili Sesyidva~.

48. dacvis mxare xazs usvamda im faqts, rom ganmcxadeblis aRiareba mi-
cemul iqna narkotikebiT gabruebis dros, samarTlebrivi daxmarebisa da 
rCevis miRebis gareSe. bolos ki, dacvis mxare asaCivrebda sasamarTlo-sa-
medicino gamokvlevis sarwmunoobas, romelic asaxavda da jeronad acxa-
debda ganmcxadeblis mier q-ni t-saTvis, savaraudod, miyidul da Semdgom 
policiis mier amoRebul nivTierebas. dacvis mxare miuTiTebda ganmcxade-
blis mier 1999 wlis 15 oqtombers xelmoweril aRiarebaze, romelSic es 
ukanaskneli acxadebda, rom aRiareba Zalismieri gziT iqna mopovebuli.

49. saqmis mosmenaze 1999 wlis 11 noembers q-nma t-m misca Cveneba gan-
mcxadeblis winaaRmdeg. igi acxadebda, rom nebayoflobiT TanamSromlobda 
da exmareboda policias. misi ganmartebiT, man gadasca ganmcxadebeli po-
licias, `ase vTqvaT, gulisxmierebis gamo~ `im momentisaTvis me ar vicodi, 
sad meSova heroini, amitom me davureke [ganmcxadebels], radganac warsulSi 
man miSova igi.~

50. sasamarTlom aseve mousmina b-n m-s, romelic dakavebis momentisaTvis 
imyofeboda ganmcxadebelTan erTad da romelmac ZiriTadad daadastura 
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is, rac ganacxada q-nma t-m. Tumca man ganacxada, rom am movlenebamde igi 
TavisTvis narkotikebs sxva wyarodan Soulobda. bolos sasamarTlom da-
kiTxa ganmcxadeblis deda, romelmac aRwera ganmcxadeblis xasiaTi. misi 
TqmiT, man ar icoda, Tu rodis daiwyo misma Svilma narkotikebis miReba.

51. raionulma sasamarTlom ganixila mis winaSe wardgenili dokumen-
tebi, nivTieri mtkicebulebebi da saqmeSi arsebuli eqspertis daskvnebi. 
kerZod sasamarTlom ganixila policiis oqmi, romelSic aRwerili iyo 
`sakontrolo Sesyidva~ da, aseve, fsiqiatriuli gamokvlevis Sedegebi.

52. imave dRes butirskis raionulma sasamarTlom damnaSaved miiCnia gan-
mcxadebeli q-ni t-saTvis 1998 wlis 28 oqtombers heroinis miyidvaSi. amave 
dros, sasamarTlom daadgina, rom 1999 wlis 19 oqtombris fsiqiatriuli 
daskvnis safuZvelze ganmcxadebelma Caidina danaSauli Seuracxad mdgoma-
reobaSi da amitomac ar SeiZleboda, mas dakisreboda sisxlissamarTlebrivi 
pasuxismgebloba. sasamarTlom Sewyvita sisxlis samarTalwarmoeba da brZa-
neba gasca ganmcxadeblis iZulebiTi fsiqiatriuli mkurnalobis Taobaze mis 
sacxovrebel saxlSi. ganmcxadebeli gaTavisuflda patimrobidan.

53. ganmcxadeblis warmomadgenelma waradgina saapelacio saCivari, 
romliTac amtkicebda, rom ganmcxadebeli ar iyo damnaSave da, inter alia, 
amtkicebda, rom policiam SeTiTxna danaSauli. kerZod: saxeze ar iyo 
aranairi safuZvliani mtkicebuleba, rom ganmcxadebeli eWvmitanili iyo 
policiis mier narkotikebiT vaWrobaSi misi dakavebis momentisaTvis. 
ufro metic, ganmcxadebels ar miuRia aranairi saxis materialuri mo-
geba am garigebidan, radganac man b-n g-s gadasca mTeli Tanxa, romelic 
miiRo t-sagan patara paketisaTvis; garda amisa, sasamarTlom ver SeZlo, 
daekiTxa ramdenime mTavari mowme, maT Soris policiis is ori oficeri, 
romlebmac daakaves ganmcxadebeli; ori mowme, romlebic eswrebodnen 
ganmcxadeblisa da b-ni g-s dakavebas, romelmac ganmcxadebels mihyida 
narkotikuli nivTiereba; bolos ki ganmcxadeblis warmomadgenlebi amt-
kicebdnen, rom ganmcxadeblisagan aRiareba mopovebuli iyo ZaladobiT.

54. 2000 wlis 11 ianvars moskovis saqalaqo sasamarTlom uari ganacxa-
da saapelacio saCivris ganxilvaze. saapelacio samarTalwarmoebas gan-
mcxadebeli ar eswreboda, magram masSi monawileobdnen ganmcxadeblis 
advokati da warmomadgenlebi.

55. 2004 wlis 12 aprils butirskis raionulma sasamarTlom moskovis 
#19 fsiqonevrozuli saavadmyofodan miRebuli Suamdgomlobis safuZve-
lze brZaneba gasca ganmcxadeblis iZulebiTi wesiT samedicino mkurna-
lobasTan dakavSirebiT.

II.	 evropis sabWos Sesabamisi dokumentebi

56. wamebis, araadamianuri an Rirsebis Semlaxveli mopyrobis sawinaaR-
mdego evropis sabWos komitetis (“the CPT”) me-3 zogadi moxsenebis [CPT/
Inf (93) 12] Sesabamisi amonaridebi Semdegnairad ikiTxeba: 
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`a. xelmisawvdomoba eqimze

... 35. cixis samedicino samsaxurs, sul mcire, unda SeeZlos regularuli 
mudmivi konsultaciebisa da saswrafo mkurnalobis ganxorcieleba (ra 
Tqma unda, amave dros, iq aseve SeiZleba iyos saavadmyofos tipis ganyo-
fileba sawolebiT). ...garda amisa, cixis eqimebs unda SeeZloT, moiwvion 
Sesabamisi specialistebi da gamoiyenon maTi daxmareba...

sadac es saWiroa, mudmiv samedicino mkurnalobas zedamxedvelobas unda 
uwevdes samedicino personali, Zalian xSirad sakmarisi ar aris, Semdgomi 
mkurnaloba damokidebuli iyos patimris iniciativaze.

36. SesaZlebeli unda iyos srulad aRWurvili saavadmyofo momsaxurebis 
mxriv pirdapiri daxmareba, rogorc samoqalaqo, aseve cixis saavadmyofoSi.

37. rodesac patimrebs esaWiroebaT hospitalizacia an saavadmyofoSi spe-
cialistis gasinjva, isini unda gadaiyvanon swrafad da imgvarad, rogorc 
amas saWiroebs patimris janmrTelobis mdgomareoba.~

b. mkurnalobis Sesabamisoba

38. sapatimros samedicino samsaxurs unda SeeZlos samedicino da sameano 
mkurnalobis ganxorcieleba iseve, rogorc Sesabamisi dietebis, fsiqoTe-
rapiis, reabilitaciis an sxva raime specialur dawesebulebaSi mkurnalo-
ba imave pirobebSi, rogorc amas pacientebi iReben TavisuflebaSi yofnis 
dros. samedicino, sameano da teqnikuri personalis, iseve rogorc dawe-
sebulebis, aparaturisa da aRWurvilobis, uzrunvelyofa unda ganxor-
cieldes Sesabamisad.

unda ganxorcieldes wamlebsa da maT gacemaze zedamxedveloba. garda 
amisa, wamlebis momzadeba yovelTvis unda daekisros gamocdil samedici-
no personals (farmacevts/eqTans, da sxv).

39. unda warmoebdes samedicino istoria TiToeul patimarTan mimarTebiT, 
romelic mocavs diagnozTan dakavSirebul informacias iseve, rogorc 
pacientis mimdinare janmrTelobis ganviTarebasa da mis mier gavlil spe-
cialur Semowmebebs. gadayvanis SemTxvevaSi samedicino istoria unda ga-
daeces im dawesebulebis eqimebs, romelSic patimari iqna gadayvanili.

garda amisa, samedicino gundma unda awarmoos saregistracio Jurnali, 
romelSic asaxuli iqneba konkretuli incidentebi, romlebic ukavSir-
deba pacients da saWiroebs dafiqsirebas. aseTi saregistracio Jurnali 
iZleva cixeSi arsebuli samedicino momsaxurebis srul suraTs, iseve ro-
gorc warmoaCens im problemebs, romlebic SesaZloa warmoiSvas.

40. mkurnalobis normaluri procesi gulisxmobs, eqimebsa da eqTnebs 
SeeZloT,Yregularulad Sexvdnen da Camoayalibon samuSao gundi samsaxu-
ris ufrosi eqimis xelmZRvanelobiT. 
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III.	Sesabamisi erovnuli kanonmdebloba

a. sisxlissamarTlebrivi pasuxismgebloba narkotikebiT vaWrobisaTvis

57. sisxlis samarTlis kodeqsis 228-e muxlis 1-li punqti danaSaulad 
acxadebs narkotikebis ukanonod SeZenas momaragebis miznis gareSe. 228-e 
muxlis me-4 punqti danaSaulad acxadebs narkotikebiT ukanono momara-
gebas didi odenobiT.

58. sisixlis samarTlis 21-e muxlis Tanaxmad (`Seuracxadoba~), piri, 
romelic qronikuli an droebiTi sulieri avadmyofobis, sulieri moS-
lilobis an sxva sulieri mdgomareobis gamo Seuracxadia, socialurad 
saSiSi qmedebis Cadenisas ar unda daeqvemdebaros sisxlissamarTlebriv 
pasuxismgeblobas. aseT SemTxvevaSi sasamarTlo dadgenilebiT wyvets 
samarTalwarmoebas, aTavisuflebs Sesabamis pirs sisxlissamarTlebrivi 
pasuxismgeblobis an sasjelisagan da SeuZlia brZanos Sesabamisi piris 
mimarT iZulebiTi samedicino mkurnalobis Catareba (sisxlis samarT-
lis saproceso kodeqsis 410-e muxli). Tumca im SemTxvevaSi, rodesac 
sasamarTlo daadgens, rom saxeze ar aris sakmarisi mimaniSnebeli faqto-
rebi gansasjelis braleulobis dasamtkiceblad, samarTalwarmoeba unda 
Sewydes am safuZvelze. sasamarTlos aseT SemTxvevaSi kvlavac SeuZlia 
dauniSnos gansasjels iZulebiTi samedicino mkurnaloba. 

b. sagamoZiebo meTodebi

59. operatiul-samZebro moqmedebaTa Sesaxeb 1995 wlis 5 ivlisis kano-
nis me-6 muxlSi, Sesabamisi SesworebebiT, CamoTvlilia samarTaldamcavi 
organoebisa Tu uSiSroebis samsaxurebis mier gansaxorcielebel im ope-
ratiul-samZebro RonisZiebaTa CamonaTvali, romelTa ganxorcielebac 
SesaZlebelia danaSaulTa gamosaZieblad. xsenebuli kanonis me-6 muxlis 
1-li punqtis me-4 qvepunqtis Tanaxmad, policias SeuZlia, ganaxorcie-
los akrZaluli nivTierebis (e.i. narkotikebis) `sakontrolo Sesyidva.~ 

60. xsenebuli kanonis me-7 muxlis me-2-1 punqtis Tanaxmad, imisaTvis, raTa 
ganxorcieldes `sakontrolo Sesyidva~, policias unda hqondes garkveuli 
winaswari informacia imasTan dakavSirebiT, rom igegmeba danaSauli an da-
naSauli ukve Cadenilia. `sakontrolo Sesyidvis~ ganxorcieleba SesaZle-
belia Sesabamisi policiis ganyofilebis ufrosis werilobiTi brZanebis 
safuZvelze. sasamarTlo kontroli uzrunvelyofilia, Tuki `sakontrolo 
Sesyidva~ moicavs Sesvlas sacxovrebel saxlSi, Carevas korespondenciasa 
da sxva konstituciurad dacul uflebebSi. formaluri moTxovnis Tanax-
mad, `oqmSi~ asaxuli unda iyos sakontrolo Sesyidvis Sedegebi. xsenebu-
li `oqmi~ SesaZlebelia, gamoyenebul iqnes mtkicebulebad sisxlis samar-
Talwarmoebisas. kanoni aseve moicavs sxva SesaZlo situaciebsac, rodesac 
SesaZlebelia, ganxorcieldes `sakontrolo Sesyidva~ (magaliTad, rodesac 
dawyebulia gamoZieba sisxlis samarTlis saqmeze, rodesac moTxovna ̀ sakon-
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trolo Sesyidvaze~ miRebulia sasamarTlosagan an prokuraturisagan da 
sxv.), Tumca xsenebuli ar exeba winamdebare saqmes. 

g. winaswari patimroba

1. patimrobis safuZvlebi

61. ̀ adremoqmedi~ sisxlis samarTlis saproceso kanoni (sssk, romelic 
ZalaSi iyo 2002 wlamde) uzrunvelyofda ramdenime xasiaTis droebiT 
RonisZiebas, romlebic moiTxovda gansasjelis gamocxadebas sasamarT-
lo samarTalwarmoebaze da marTlmsajulebis jerovnad ganxorciele-
bas. `aseTi xasiaTis SezRudvis RonisZiebebi~ an `aRmkveTi RonisZiebebi~ 
moicavs: valdebulebas, Sesabamisma pirma ar datovos qalaqi an regioni, 
pirad usafrTxoebas, giraos an winaswar patimrobas (adremoqmedi sssk-is 
89-e muxli).

62. Zveli sssk-is Tanaxmad, brZaneba winaswari patimrobis Sefardebas-
Tan dakavSirebiT SeeZlo mieRo prokurors an sasamarTlos (me-11, 89-e 
da 96-e muxlebi). rodesac xdeba gadawyvetilebis miReba pirisaTvis wi-
naswari patimrobis SefardebasTan dakavSirebiT, kompetenturma organom 
unda gaiTvaliswinos, saxezea Tu ara `sakmarisi mtkicebulebebi, raTa 
daskvna iqnes gamotanili~, rom Sesabamisi piri daemaleba gamoZiebas an 
sasamarTlos, an xels SeuSlis saqmis WeSmaritebis dadgenas, an xelaxla 
Caidens danaSauls (adremoqmedi sssk-is 89-e muxli).

63. 2001 wlis 14 martamde winaswari patimroba damowmebulad iTvle-
boda, Tuki braldebuls bralad edeboda sisxlis samarTlis danaSaulis 
Cadena, romlisTvisac gaTvaliswinebuli iyo, sul mcire, erTwliani pa-
timroba, an, Tuki saxeze iyo saqmeSi arsebuli `gamonaklisi garemoebebi~ 
(96-e muxli). Zveli kodeqsis Tanaxmad, kompetentur organos aseve mxed-
velobaSi unda mieRo braldebis simZime, informacia braldebulis piro-
vnebis Sesaxeb, misi profesia, asaki, janmrTelobis mdgomareoba, ojaxuri 
mdgomareoba da sxva garemoebebi (adremoqmedi sssk-is 91-e muxli).

2. winaswari patimrobis vadebi

64. kodeqsi ganasxvavebs ori tipis winaswar patimrobas: pirveli, ro-
melic `grZeldeba gamoZiebis ganmavlobaSi~, anu, rodesac kompetenturi 
organos mier – policia an prokuratura – xdeba gamoZiebis warmarTva, 
da, meore, romelic `win uswrebs sasamarTlos~ (an `sasamarTlo period-
Si~), anu, rodesac saqme ganixileba sasamarTloSi. marTalia, praqtikaSi 
ar SeimCneoda gansxvavebebi (patimari erTsa da imave dawesebulebaSi im-
yofeboda patimrobaSi), vadebis gamoTvla sxvadasxvagvari iyo.

	    a) patimrobis vadebi `gamoZiebis ganmavlobaSi~ 

65. dakavebis Semdgom eWvmitanils aTavseben cixeSi `gamoZiebis gan-



265

mavlobaSi~. patimrobis maqsimaluri nebadarTuli periodi `gamoZiebis 
ganmavlobaSi~ aris 2 Tve, magram igi SeiZleba gagrZeldes 18 Tvemde `ga-
monaklis garemoebebSi~. patimrobis gagrZelebas amowmebs prokurori 
aRmavali ierarqiuli doniT da miRebuli gadawyvetilebis gasaCivreba 
SeiZleba sasamarTloSi. Tvramet Tveze meti xniT `gamoZiebis ganmavlo-
baSi~ piris patimrobis gagrZeleba dauSvebelia (adremoqmedi sssk-is 
97-e muxli). `gamoZiebis ganmavlobaSi~ patimrobis periodi mTavrdeba im 
dRes, rodesac prokurori saqmes agzavnis saqmis ganmxilvel sasamarT-
loSi (adremoqmedi sssk-is 97-e muxli).

b)	 vadebi winaswari patimrobisaTvis `sasamarTlos winswrebis/sasamarT-
los ganmavlobaSi~ 

66. mas Semdgom, rac prokurori saqmes warmarTavs sasamarTloSi, pi-
ris patimroba xorcieldeba `sasamarTlos win~ (an `sasamarTlos ganmav-
lobaSi~). 2001 wlis 14 martamde adremoqmedi sssk ar awesebda aranairi 
saxis vadebs patimrobasTan mimarTebiT `sasamarTlos ganmavlobaSi~. sa-
samarTlos xangrZlivoba ar iyo SezRuduli droSi (Tumca mosamarTles 
sasamarTlo unda daewyo garkveul droSi prokuraturidan saqmis miRe-
bis Semdgom).

3. 	 patimrobis marTlzomierebis dadgenasTan dakavSirebuli samar-
Talwarmoeba

	   a) `gamoZiebis ganmavlobaSi~ patimrobisas

67. patimars an mis advokats, an warmomadgenels SeuZliaT, gaasaCivron 
prokuroris mier gamotanili patimrobis brZaneba da nebismieri Semdgo-
mi patimrobis gagrZelebis brZaneba sasamarTlos winaSe. mosamarTles 
eTxoveba, gadasinjos patimrobis an patimrobis gagrZelebis brZanebis 
kanoniereba da dasabuTebuloba Sesabamisi dokumentaciis miRebidan 3 
dRis vadaSi. mosamarTles SeuZlia, uaryos saCivari, an gaauqmos winaswari 
patimroba da brZanos patimris gaTavisufleba (220-e muxlis 1-li da me-2 
punqtebi).

68. zemdgom sasamarTloSi saapelacio saCivris Setana SeiZleba mo-
samarTlis gadawyvetilebasTan dakavSirebiT. xsenebuli saCivari imave 
vadaSi unda iqnes ganxiluli, rogorc arsebiT ganxilvaze miRebuli ga-
naCenis saapelacio wesiT gasaCivrebisas (331-e muxlis bolo nawili).

	   b) sasamarTlo samarTalwarmoebis ganmavlobaSi

69. saqmis masalebis miRebis Semdgom mosamarTlem unda gansazRvros, 
kerZod, gansasjeli datovebul iqnes patimrobaSi, Tu unda gaTavisufl-
des sasamarTlo samarTalwarmoebis mimdinareobisas (adremoqmedi sssk-
is 222-e muxlis me-5 punqti da 230-e muxli). mosamarTlem aseve unda 
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imsjelos gansasjelis gaTavisuflebasTan dakavSirebul TiToeul Sua-
mdgomlobaze (adremoqmedi sssk-is 223-e muxli). im SemTxvevaSi, Tuki Sua-
mdgomlobaze uari iqna gancxadebuli, axali Suamdgomlobis wardgena 
SesaZlebelia sasamarTlo samarTalwarmoebis dawyebis Semdgom (adremo-
qmedi sssk-is 223-e muxli). sasamarTlo samarTalwarmoebis ganmavloba-
Si nebismier dros sasamarTlos SeuZlia, brZanos, Secvalos an gaauqmos 
nebismieri xasiaTis aRkveTis RonisZieba, maT Soris winaswari patimroba 
(adremoqmedi sssk-is 260-e muxli).

70. xsenebul gadawyvetilebasTan dakavSirebiT, saapelacio saCivris 
Setana SesaZlebelia zemdgom sasamarTloSi. saCivari SesaZlebelia, Seta-
nil iqnes 10 dRis ganmavlobaSi da unda ganixilon imave vadebSi, rogorc 
arsebiT ganxilvaze miRebuli ganaCenis saapelacio wesiT gasaCivrebisas 
(adremoqmedi sssk-is 331-e muxli).

d.	 advokatisa da klientis urTierToba, aucileblobis wesiT daniS-
nuli warmomadgeneli

71. sasamarTlo samarTalwarmoebisas klientis samarTlebrivi warmo-
madgenloba zogadad regulirdeba komisiis an saagentos xelSekrule-
bebidan gamomdinare wesebiT (ruseTis federaciis samoqalaqo kodeqsis 
49-e da 52-e Tavebi). kodeqsis 50-e Tavi damatebiT gansazRvravs auci-
leblobis wesiT daniSnul warmomadgenels: rodesac erT pirs SeuZlia, 
imoqmedos meore piris ineteresebiT, raTa Tavidan aacilos pirveli pi-
ris sakuTrebas ziani, daicvas an xeli Seuwyos mis kanonier interesebs 
da sxv. im SemTxvevaSi, Tuki sxvisi interesebiT piri moqmedebs Sesabamisi 
pirisagan uflebamosilebis miniWebis gareSe, maSin xsenebuli iTvleba 
aucileblobis wesiT daniSnul warmomadgenlobasTan dakavSirebul Se-
Tanxmebad aseTi saqmianobis ganmaxorcielebel pirsa da Sesabamis pirs 
Soris (samoqalaqo kodeqsis 982-e muxli). logikuria, rom Sesabamisma 
pirma unda ikisros aucileblobis wesiT daniSnul warmomadgenlobasTan 
dakavSirebuli xarjebi (samoqalaqo kodeqsis 984-e muxli). 

samarTali

I.	 mTavrobis pirveladi pretenzia

72. 2006 wels, ganmcxadeblisaTvis samarTlebrivi daxmarebis aRmoCe-
nasTan dakavSirebiT, mTavrobam gamoTqva pretenzia evropul sasamarT-
loSi mimdinare samarTalwarmoebisas q-n kostrominas monawileobis 
Taobaze, kerZod, mTavrobis mtkicebiT, 2000 wlis 22 marts gacemuli 
uflebamosilebis forma xelmowerili iyo ara ganmcxadeblis, aramed 
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ganmcxadeblis dedis mier. radganac evropul sasamarTloSi ganacxadis 
wardgenis momentisaTvis ganmcxadebeli ukve srulwlovani iyo, advoka-
tisaTvis uflebamosilebis miniWebis formaze mas Tavad unda moewera 
xeli. garda amisa, uflebamosilebis miniWebis forma ar moicavs q-ni kos-
trominas xelmoweras, rac, mTavrobis azriT, Zalas ukargavs dokuments. 
mTavrobam TxovniT mimarTa sasamarTlos, rom piradad ganmcxadeblisa-
gan moepovebina q-ni kostrominas mier misi saxeliT gagzavnil TiToeul 
dokumentTan dakavSirebiT werilobiTi dadastureba an amoeRo sasamarT-
los gansaxilvel saqmeTa siidan winamdebare ganacxadi.

73. sasamarTlo, pirvel rigSi, acxadebs, rom, sasamarTlos regla-
mentis 45-e muxlis Tanaxmad, werilobiTi uflebamosilebis miniWeba 
jerovnad aris miCneuli evropul sasamarTloSi samarTalwarmoebis ga-
marTvisaTvis. konvenciis praqtikidan gamomdinare, aucilebeli ar aris 
specialuri formaluri moTxovnebi aseT dokumentTan dakavSirebiT, 
miuxedavad imisa, rom amas moiTxovs erovnuli kanonmdebloba (ix.: axlan-
deli gadawyvetileba saqmeze Nosov v. Russia (gadawyvetileba), # 30877/02, 
2005 wlis 20 oqtomberi; aseve sasamarTlos gadawyvetileba saqmeze  
Moiseyev v.  Russia (gadawyvetileba), #  62936/00, 2004 wlis 9 dekemberi;  
Isayeva and Others v.  Russia (gadawyvetileba), #  57947/00, 57948/00 da 
57949/00, 2002 wlis 19 dekemberi).

74. rac Seexeba mTavrobis eWvs, rom ganmcxadebels ar miuniWebia q-ni 
kostrominasaTvis uflebamosileba, raTa am ukanasknels warmoedgina igi 
strasburgis samarTalwarmoebisas, sasamarTlo miiCnevs, rom samarTa-
lwarmoebis orive mxare _ ganmcxadebelic da mTavrobac _ erTnairad 
keTilsindisierad moqmedebda; sawinaaRmdego mosazreba ki gamyarebul 
unda iqnes sakmarisi mtkicebulebebiT. saqmeSi arsebuli masalebidan ga-
momdinare, q-ni kostromina warmoadgenda ganmcxadebels erovnul done-
ze mimdinare samarTalwarmoebisas (ix. winamdebare ganCinebis 46-e muxli). 
ganmcxadeblis deda, romelmac xeli moawera q-ni kostrominas saxelze 
gacemuli uflebamosilebis formas, aseve iyo ganmcxadeblis warmomad-
geneli saqmis ganmxilveli sasamarTlos winaSe. ganmcxadebeli Tavad, 
rogorc es gamomdinareobs 1998 wlis 11 noembris gadawyvetilebidan, 
sulierad daavadebuli iyo da esaWiroeboda iZulebiTi mkurnaloba. bu-
nebrivia, rom aseT situaciaSi ganmcxadeblis dedam, romelic moqmedebda 
Svilis saxeliT, daniSna q-ni kostromina, rogorc misi samarTlebrivi 
warmomadgeneli. garda amisa, qonebasTan dakavSirebul deklaracaSi, ro-
melic ganmcxadeblis mier iyo xelmowerili, igi asaxelebda q-n kostro-
minas, rogorc Tavis warmomadgenels. bolos, mTavrobam mxolod samar-
Talwarmoebis Sua etapze warmoadgina es argumenti.

75. xsenebulidan gamomdinare, sasamarTlos sakmarisad miaCnia, rom 
ganacxadi jerovnad iqna warmodgenili sasamarTlos winaSe da q-ni kos-
tromina jerovnad iqna uflebamosili, raTa warmoedgina ganmcxadebeli. 
Sesabamisad, xsenebulTan dakavSirebiT mTavrobis pretenzia uaryofil 
unda iqnes.
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II.	 evropuli konvenciis me-3 muxlis savaraudo darRveva

76. evropuli konvenciis me-3 muxlze dayrdnobiT, ganmcxadebeli Cio-
da winaswari patimrobis ganmavlobaSi arasaTanado samedicino momsaxu-
rebasa da patimrobis araadamianur pirobebTan dakavSirebiT. me-3 muxlis 
Tanaxmad:

`aravin SeiZleba daeqvemdebaros wamebas an araadamianur an Rirsebis Se-
mlaxvel mopyrobas an sasjels~

a. mxareTa argumentacia

77. mTavroba daJinebiT acxadebda, rom ganmcxadebelma miiRo adekva-
turi samedicino mkurnaloba winaswari patimrobis periodSi. mTavrobis 
gancxadebis Tanaxmad, saknebi ar iyo gadatvirTuli da isini Sesabamisad 
iyo aRWurvili (ix. winamdebare gadawyvetilebis 36-e punqti). ganmcxade-
blis warmomadgenlis TiToeuli saCivari jerovnad iqna ganxiluli da ma-
Tze Sesabamisi dasabuTebuli pasuxi iqna droulad gacemuli. simarTlea 
is faqti, rom 1999 wlis 26 aprils ganmcxadebels Seteva hqonda, Tumca 
igi maSinve gasinja morige eqimma, romelmac kvalificiuri samedicino 
daxmareba aRmouCina. samedicino kvalifikaciis armqone ganmcxadeblis 
Tanamesakneebis werilobiTi Cvenebebi ar unda iqnes miRebuli rogorc 
mtkicebulebebi. mTavrobam daaskvna, rom ganmcxadeblis saCivrebi me-3 
muxlTan dakavSirebiT dausabuTebeli iyo.

78. ganmcxadebeli kvlavac mxars uWerda Tavis saCivrebs. igi acxadeb-
da, rom man zustad aRwera sapatimro dawesebulebaSi arsebuli patimro-
bis pirobebi da cixis saavadmyofoSi aRmoCenili samedicino daxmareba 
(ix. winamdebare gadawyvetilebis 29-e da misi momdevno punqtebi). xeli-
suflebis organoebs sruli informacia hqondaT ganmcxadeblis daavade-
bebTan dakavSirebiT. ganmcxadeblis mama mravaljer dainteresda Tavisi 
Svilis janmrTelobis mdgomareobiT, Tumca yvela pasuxi, romlebic man 
miiRo sapatimro dawesebulebis administraciisagan, zogadi xasiaTis iyo 
da ar moicavda detalur informacias ganmcxadeblis im mkurnalobasTan 
dakavSirebiT, romelsac es ukanaskneli iRebda Tavisi daavadebebis gamo. 
ganmcxadebeli konkretulad miuTiTebda 1999 wlis 26 aprilis inciden-
tze, rodesac mas hqonda epilefsiuri Seteva, magram ar aRmouCines kva-
lificiuri samedicino daxmareba.

b. sasamarTlos Sefaseba

1. samedicino daxmareba

79. sasamarTlo aRniSnavs, rom mxareebma gansxvavebuli versiebi war-
moadgines sapatimro dawesebulebaSi ganmcxadeblis mimarT aRmoCenil sa-
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medicino daxmarebasTan dakavSirebiT. Sesabamisad, sasamarTlo ganmcxa-
deblis mier me-3 muxlTan dakavSirebuli saCivrebis ganxilvas daiwyebs 
faqtebis im nawilis dadgeniT, romelic saCivris am nawilTanaa dakavSi-
rebuli. 

	   a) faqtebis dadgena

80. sasamarTlo uTiTebs mis mierve dadgenil precedentul samarTal-
ze, romlis Tanaxmadac, mtkicebulebaTa Sefasebisas mtkicebis standarti 
unda iyos `gonivruli eWvis zRvars miRma~ (ix. Avsar v. Turkey, # 25657/94, 
§ 282, ECHR 2001). Tumca aseTi daskvna SesaZloa, gamomdinareobdes sak-
marisad Zlieri, naTeli da Sesatyvisi miniSnebebidan an gauqarwylebeli 
faqtis prezumfciidan, maSin, rodesac Sesabamisi movlenebi, mTlianad an 
umeteswilad, eqskluziurad aris cnobili xelisuflebis organoebisaT-
vis, iseve, rogorc maTi zedamxedvelobis qveS myofi pirebis SemTxveva-
Si faqtebis Zlieri prezumfcia moqmedebs im dazianebebTan dakavSire-
biT, romlebic ganxorcielda patimrobisas. aseT SemTxvevebSi mtkicebis 
tvirTi awevT xelisuflebis organoebs da gulisxmobs maTi mxridan da-
makmayofilebeli da damajerebeli axsna-ganmartebebis warmodgenas (ix. 
Salman v. Turkey [GC], # 21986/93, § 100, ECHR 2000-VII). xelisuflebis mxri-
dan aseTi axsna-ganmartebis warmoudgenlobis SemTxvevaSi sasamarTlos 
SeuZlia, gamoitanos daskvna, romelic SesaZloa, ar iyos saxarbielo mo-
pasuxe mTavrobisaTvis (ix. Orhan v. Turkey, #25656/94, § 274, 2002 wlis 18 
ivnisis gadawyvetileba).

81. winamdebare saqmeSi ganmcxadebeli Cioda, rom mas ar aRmouCines 
adekvaturi samedicino daxmareba, romelic mas esaWiroeboda Tavis da-
avadebebTan dakavSirebiT patimrobaSi yofnisas. Tumca ganmcxadebels ar 
warmoudgenia samedicino dokumentebi, romlebic daakonkretebdnen wi-
naswari patimrobisas aRmoCenili samedicino mkurnalobis xasiaTs, Tuki 
raime saxis mkurnaloba iqna aRmoCenili.

82. Tumca sasamarTlo imeorebs, rom garkveul garemoebebSi mtkicebis 
tvirTi SesaZloa, ganmcxadeblidan gadatanil iqnes mopasuxe mTavroba-
ze (ix. winamdebare gadawyvetilebis me-80 punqti). aseT dros wamoiWre-
ba saWiroeba, xsenebuli midgoma SesaZloa ganxorcieldes am SemTxvevaSi 
Tu ara. imisaTvis, raTa pasuxi gaeces am kiTxvas, sasamarTlo ganixi
lavs mtkicebis arsebul elementebsa da saqmesTan dakavSirebul faqtebs, 
romlebic aRiarebulia orive mxaris mier.

83. pirvel rigSi, mxareebs sadavod ar gauxdiaT, rom dakavebis mo-
mentSi ganmcxadebeli daavadebuli iyo ramdenime qronikuli sneulebiT, 
rogorebic aris: epilefsia, pankreatiti, virusuli hepatitis B da C 
formebi, aseve sxvadasxva saxis sulieri daavadebi. mas aseve daudas-
turda Sidsis virusis pozitiuri Sedegi. mTavrobas ar uaruyvia, rom am 
daavadebaTa Sesaxeb, romelTagan zogierTi sicocxlisaTvis saSiSi iyo, 
icoda xelisuflebis organoebma da es daavadebebi moiTxovda mudmiv 
samedicino zedamxedvelobasa da mkurnalobas eqimebis mxridan. xelisu-
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flebis organoebi valdebulni iyvnen, ewarmoebinaT ganmcxadeblis jan-
mrTelobis mdgomareobisa da sapatimro dawesebulebaSi gavlili mkurna-
lobis amsaxveli samedicino istoria (ix. wamebis sawinaaRmdego evropuli 
komitetis zogadi moxseneba cixeSi mkurnalobis standartebTan dakavSi-
rebiT, romelic naxsenebia winamdebare gadawyvetilebis 56-e punqtSi).

84. sasamarTlo wuxiliT aRniSnavs, rom patimrobis periodSi ganmcxa-
debeli dasneulda ramdenime daavadebiT, rogorebicaa: wiTela, bronqi-
ti da mwvave pnevmonia. mas aseve daemarTa ramdenime epilefsiuri Seteva. 
miuxedavad imisa, rom misi xangrZlivi avadmyofoba SesaZloa, nawilobriv 
aixsnas misi warsuli samedicino istoriiT, kerZod ki im faqtiT, rom 
igi daavadebuli iyo SidsiT, ganmcxadeblis janmrTelobis mdgomareobis 
mkveTri gauareseba sapatimro dawesebulebaSi wamoWris garkveul eWvebs 
gaweul da sapatimro adgilas xelmisawvdom samedicino samkurnalo sa-
SualebebTan dakavSirebiT (ix. Farbtuhs v. Latvia, ganacxadi # 4672/02, 2004 
wlis 2 dekembris gadawyvetilebis 57-e punqti).

85. sasamarTlo aseve aRniSnavs, rom ganmcxadebelma Tavisi problemebi 
da guliswuxili Seatyobina xelisuflebis erovnul organoebs im dros, 
rodesac maTgan mosalodneli iyo Sesabamisi RonisZiebebis ganxorcie-
leba. ganmcxadeblis mier misi janmrTelobis problemebis aRwera mis 
mier wardgenil moTxovnebSi detaluri da jerovani saxiT iyo mocemuli. 
xelisuflebis organoebs hqondaT samedicino istoria da aseve icodnen 
samoqalaqo eqimebis mier ganmcxadeblis aucilebel samedicino mkurna-
lobasTan dakavSirebiT gacemuli rekomendaciebis Sesaxeb.

86. garda amisa, ganmcxadeblis mamam, sul mcire, orjer TxovniT mi-
marTa sapatimro dawesebulebis administracias ganmcxadeblis janmrTe-
lobis mdgomareobis damoukidebel samedicino gamokvlevasTan dakavSi-
rebiT. Tumca xsenebuli moTxovnebi uaryofil iqna. rogorc gamomdina-
reobs mTavrobis mier warmodgenili samedicino cnobidan, ganmcxadeblis 
nebismieri Semdgomi samedicino gamokvleva SesaZlebeli iyo mxolod 
sagamoZiebo xelisuflebis organoebis iniciativiT. sakmaod SemaSfo-
Tebeli iyo is faqti, rom ganmcxadeblis samedicino Semowmeba Sedioda 
sagamoZiebo organoebis diskreciaSi: gamomZiebelze, da ara eqimze, iyo 
damokidebuli imis gadawyveta, esaWiroeboda Tu ara ganmcxadebels raime 
saxis damatebiTi samedicino gamokvleva. xsenebul garemoebebSi Zalian 
Znelia mTavrobis im mosazrebis miReba, rom ganmcxadebels ar esaWiroe-
boda raime saxis damatebiTi samedicino gamokvleva an mkurnaloba.

87. bolos, 1999 wlis 26 aprilis incidenti wamoWris gansakuTrebul pro-
blemas. ganmcxadebeli Cioda, rom im dRes Tanamesakneebs mouxdaT misTvis 
inieqciis gakeTeba, raTa SeeCerebinaT epilefsiuri Seteva. ganmcxadebelma 
Tavisi pretenziis gasamyareblad Tanamesakneebis mier xelmowerili gancxa-
deba warmoadgina. sasamarTlo yuradRebas aqcevs mTavrobis arguments, rom 
aseTi gancxadeba ar SeiZleba iqces mtkicebulebad, radganac ganmcxade-
blis Tanamesakneebi ar iyvnen samedicino sferos warmomadgenlebi, Tumca 
adamians ar sWirdeba profesiuli codna, raTa ganacxados, rom inieqcia 
ar gakeTebula cixis saavadmyofos TanamSromlis mier. ar arsebobs aranai-
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ri saxis mtkicebuleba, raTa virwmunoT, rom ganmcxadeblis Tanamesakneebi, 
romlebmac xeli moaweres gancxadebas, cruobdnen. meore mxriv, mTavrobas 
ar warmoudgenia raime saxis Canaweri xsenebul incidentTan dakavSirebiT. 
amitomac sasamarTlo aRiarebs ganmcxadeblis mier warmodgenili faqtebis 
versias 1999 wlis 26 aprilis Taobaze. xsenebulTan dakavSirebiT sasamarT-
lo kvlavac uTiTebs, rom samedicino daxmarebis aRmoCena arakvalificiuri 
pirebis mier ar SeiZleba CaiTvalos adekvaturad (ix. zemoxsenebuli ga-
dawyvetileba Farbtuhs-is saqmeze, me-60 punqti).

88. amgvarad, zemoxsenebuli faqtorebis kombinacia metyvelebs ganmcxa-
deblis im mtkicebis sasargeblod, rom sapatimro dawesebulebaSi samedi-
cino momsaxureba araadekvaturi iyo. xsenebul garemoebebSi mTavrobas da-
awva tvirTi, raTa gaebaTilebina xsenebuli argumenti. Tumca mTavrobas 
ar warmoudgenia raime saxis dokumenti, romelic naTels mohfenda, Tu ra 
saxis samedicino mkurnaloba ganxorcielda ganmcxadeblis mimarT, rodis 
Catarda igi da vis mier iqna aRmoCenili (ix. mutatis mutandis, Ostrovar v. Mol-
dova, # 35207/03, § 86, 2005 wlis 13 seqtemberi). xsenebulTan dakavSirebiT 
mTavrobis argumentacia iyo bundovani da arajerovnad dasabuTebuli. ma-
galiTad, mTavrobis argumentacia, rom ganmcxadebelma gaiara `sruli aRd-
geniTi mkurnaloba da vitaminuri Terapia~, Zalze zogadi gamoTqmaa, rome-
lic moiTxovs Semdgom dakonkretebas. garda amisa, mTavrobam ar naTelyo, 
ganmcxadebeli iRebda Tu ara wamlebs, romlebic mas gamouweres samoqalaqo 
eqimebma (ix. winamdebare gadawyvetilebis 24-e punqti). rac Seexeba mTavro-
bis mier warmodgenil samedicino cnobebsa da ganmcxadeblis samedicino 
istoriidan amoRebul amonaridebs (im xarisxiT, sadamdec isini imsaxurebd-
nen ndobas), isini mxolod adasturebdnen diagnozebs, magram ar moicavdnen 
informacias ganmcxadeblisaTvis aRmoCenil mkurnalobasTan dakavSirebiT 
an ganmcxadeblis mier gavlil samedicino SemowmebasTan mimarTebiT. Se-
sabamisad, sasamarTlo Tvlis, rom mTavrobas ar warmoudgenia jerovani 
axsna-ganmarteba sapatimro dawesebulebaSi ganmcxadeblis janmrTelobis 
gauaresebasTan dakavSirebiT.

89. amitom sasamarTlo iRebs ganmcxadeblis mier warmodgenil versias 
misi janmrTelobis mdgomareobisa da sapatimro dawesebulebaSi aRmoCe-
nili samedicino daxmarebis Taobaze. kerZod, sasamarTlo uSvebs, rom 
1999 wlis aprilsa da ivlisSi ganmcxadebels hqonda epilefsiis Setevebi, 
magram mas ar aRmoCenia kvalificiuri da/an drouli samedicino daxmare-
ba. patimrobis ganmavlobaSi xelisuflebis organoebma ver ganaxorcie-
les ganmcxadeblis qronikuli daavadebebis monitoringi da ar aRmouCi-
nes adekvaturi samedicino daxmareba, ramac ganapiroba ganmcxadeblis 
janmrTelobis gauareseba da kidev ufro daucveli da ususuri gaxada 
misi mdgomareoba sxva daavadebebTan, kerZod, xangrZliv pnevmoniasTan 
mimarTebiT. erTxel, rodesac ganmcxadebels aReniSneboda maRali sicxe, 
igi moaTavses cixis saavadmyofos sakanSi momakvdav patimrebTan erTad. 
1999 wlis ivlisSi ganmcxadebeli daavadda bronqopnevmoniiT, magram mas 
ar aRmoCenia samedicino daxmareba uaxloesi 10 dRis ganmavlobaSi. axla 
sasamarTlo ganixilavs erTad aRebul am faqtebs, saqmeSi arsebul sxva 
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Sesabamis garemoebebTan erTad da arkvevs, iyo Tu ara `araadamianuri an 
Rirsebis Semlaxveli mopyroba~, rogorc amas uTiTebda ganmcxadebeli.

	   b) pretenziis ganxilva

90. sasamarTlo kvlav imeorebs, rom me-3 muxli iTvaliswinebs demokra-
tiuli sazogadoebis erT-erT umniSvnelovanes fundamentur Rirebule-
bas. me-3 muxli absoluturi terminebiT krZalavs wamebas, araadamianur 
an Rirsebis Semlaxvel mopyrobasa da sasjels, miuxedavad garemoebebisa 
da msxverplis qcevisa (Labita v. Italy, 2000 wlis 6 aprilis gadawyvetileba, 
ganCinebebi da gadawyvetilebebi _ 2000-IV, § 119).

91. garda amisa, sasamarTlo kvlavac miuTiTebs, rom mis mier dadge-
nili precedentuli samarTlis Tanaxmad, imisaTvis, raTa moxvdes me-3 
muxlis ganxilvis sferoSi, arasaTanado mopyrobam unda miaRwios sisas-
tikis minimalur zRvars. am minimumis Sefaseba fardobiTia da damokide-
bulia saqmis yvela garemoebaze, rogorebicaa: mopyrobis xangrZlivoba, 
misi fizikuri da sulieri Sedegebi, zogierT SemTxvevaSi, msxverplis 
sqesi, asaki da janmrTelobis mdgomareoba (sxva magaliTebs Soris ix. 
Ireland v. the United Kingdom, 1978 wlis 18 ianvris gadawyvetileba, seria A, 
# 25, gv. 65, § 162). miuxedavad imisa, rom aseTi mopyrobis mizani, kerZod, 
qmedeba mimarTuli iyo Tu ara, iqiTken, rom daemcirebina an Rirseba 
Seelaxa msxverplisaTvis, iseTi faqtoria, romelic unda iqnes gaTva-
liswinebuli, misi ararseboba erTmniSvnelovnad ar migviTiTebs, rom ar 
darRveula me-3 muxli (Peers v. Greece, # 28524/95, § 74, ECHR 2001-III). 

92. gamonaklis garemoebebSi, rodesac patimris janmrTeloba absolutu-
rad Seusabamoa patimrobasTan, me-3 muxlis Tanaxmad, SesaZloa, warmoiSvas 
moTxovna aseTi piris gaTavisuflebasTan dakavSirebiT konkretul gare-
moebebSi (ix.: Papon v. France (no. 1) (gadawyvetileba), # 64868/01, CEDH 2001-VI ; 
Priebke v. Italy (gadawyvetileba), # 48799/99, 2001 wlis 5 aprili). konkretuli 
sami elementi unda iqnes mxedvelobaSi miRebuli, rodesac vafasebT, Tu ra-
mdenad Seesabameba patimrobaSi yofna mis janmrTelobas, esenia: a) patimris 
samedicino mdgomareoba, b) samedicino daxmarebis adekvaturoba da patimro-
bisas Catarebuli mkurnaloba da g) ganmcxadeblis janmrTelobis mdgomare-
obis gaTvaliswinebiT, patimrobaSi datovebis RonisZiebis mizanSewoniloba 
(ix. Mouisel v. France, # 67263/01, §§ 40-42, ECHR 2002‑IX).

93. Tumca me-3 muxli ar SeiZleba ganimartos imgvarad, rom awesebdes 
zogad valdebulebas, romlis Tanaxmadac, patimrebi unda gaTavisufld-
nen janmrTelobis mdgomareobis safuZvelze. xsenebuliT saxelmwifos 
ekisreba mxolod valdebuleba, daicvas TavisuflebaSezRuduli pirebis 
fizikuri keTildReoba. sasamarTlo uSvebs, rom sapatimro dawesebule-
bebSi xelmisawvdomi samedicino daxmareba SeiZleba, yovelTvis im doneze 
ar idges, rogorc es SesaZlebelia sazogadoebisaTvis saukeTeso samedi-
cino dawesebulebebSi, miuxedavad amisa, saxelmwifom unda uzrunvelyos, 
patimrebis janmrTeloba da keTildReoba adekvaturad iqnes daculi, 
maT Soris Sesabamisi samedicino daxmarebis aRmoCeniT (ix.: Kudła v. Poland 
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[GC], # 30210/96, § 94, ECHR 2000‑XI; aseve, Hurtado v. Switzerland, 1994 wlis 
28 ianvris gadawyvetileba, seria A, # 280-A, komisiis mosazreba, gv. 15-16, 
§ 79; Kalashnikov v. Russia, # 47095/99, §§ 95 da 100, ECHR 2002‑VI). zemoxse-
nebul Farbtuhs-is saqmeSi sasamarTlom aRniSna, rom im SemTxvevaSi, Tuki 
xelisuflebis organoebi gadawyvetdnen (seriozulad avadmyofi) piris 
moTavsebasa da Semdgom yofnas patimrobaSi, maT unda ganexorcielebinaT 
sagangebo mzrunveloba imgvarad, rom patimrobis pirobebi Sesabamisi yo-
filiyo uZlurebiT gamowveuli specialuri saWiroebisa. (§ 56).

94. Tuki mivubrundebiT winamdebare saqmes, sasamarTlo kvlavac miuTi-
Tebs, rom sxvadasxva samedicino wyarodan mopovebuli mtkicebulebebiT, 
ganmcxadebels aReniSneboda ramdenime seriozuli daavadeba, romlebic 
moiTxovdnen mudmiv samedicino mkurnalobas, Tumca aranairi mtkicebule-
ba ar migviTiTebs, rom misi daavadebebi principulad Seusabamo iyo pati-
mrobasTan. sapatimro dawesebulebas hqonda samedicino ganyofileba, sadac 
ganmcxadebeli ramdenimejer moaTavses da, savaraudod, misi avadmyofobis 
mkurnaloba SesaZlebeli iyo am ganyofilebaSi arsebul pirobebSi.

95. amave dros, sasamarTlo uTiTebs mis mierve dadgenil faqtze, rom 
ganmcxadebels ar aRmouCines Sesabamisi samedicino mkurnaloba. im dro-
sac ki, rodesac imyofeboda cixis saavadmyofoSi, ganmcxadebeli itan-
jeboda avadmyofobiT gamowveuli fizikuri tkivilebiT. rac Seexeba su-
lier efeqts, mas unda scodnoda, rom nebismier momentSi emuqreboda 
samedicino krizisi janmrTelobisaTvis Zalze seriozuli SedegebiT da 
rom SeuZlebeli iqneboda kvalificiuri samedicino daxmarebis miReba 
(ix. winamdebare gadawyvetilebis 29-e da momdevno punqtebi). sapatimro 
centris administraciam ganmcxadebels mxolod Sesabamisi samedicino 
daxmarebis aRmoCenaze ki ar uTxra uari, aramed aseve ganucxades uari, 
mieRo aseTi daxmareba sxva wyaroebidan (ix. winamdebare gadawyvetilebis 
27-e punqti). aRniSnuls mniSvnelovani daTrgunva unda gamoewvia.

96. rac kidev ufro arTulebda situacias, iyo is faqti, rom ganmcxa-
debeli SidsiTa da seriozuli sulieri avadmyofobiT iyo daavadebuli. 
aRniSnuli zrdida risks, romelic dakavSirebuli iyo yvela im daavade-
basTan, romelsac ganmcxadebeli ganicdida patimrobis ganmavlobaSi da 
es aZlierebda mis SiSs. xsenebul garemoebebSi kvalificiuri da drouli 
samedicino daxmarebis aRmoCenis arqona, rasac Tan erTvoda xelisu-
flebis organoebis uari ganmcxadeblis janmrTelobis damoukidebeli 
samedicino gamokvlevis CatarebasTan dakavSirebiT, warmoSobda iseTi 
Zlieri daucvelobis grZnobas, rom, fizikur tanjvasTan erTad, igi eqca 
Rirsebis Semlaxvel mopyrobad, me-3 muxlis mniSvnelobiT.

97. Sesabamisad, dairRva konvenciis me-3 muxli. 

2. patimrobis zogadi pirobebi

98. rac Seexeba ganmcxadeblis saCivars patimrobis zogadi pirobebis 
Sesaxeb moskovis 48/1 sapatimro dawesebulebasa da am dawesebulebis sa-
medicino ganyofilebaSi, sasamarTlo Tvlis, rom im faqtis gaTvaliswi-
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nebiT, romlis Tanaxmadac dadginda me-3 muxlis darRveva am dawesebule-
baSi arasaTanado samedicino mopyrobasTan dakavSirebiT, aucilebeli ar 
aris am sakiTxze saCivris calke ganxilva. 

III.	konvenciis me-5 muxlis me-3 punqtis savaraudo darRveva

99. ganmcxadebeli Cioda, rom misi gangrZobadi winaswari patimroba 
aWarbebda gonivrul vadas da gaumarTlebeli iyo. igi eyrdnoboda kon-
venciis me-5 muxlis me-3 punqts, romlis Tanaxmadac: 

`am muxlis 1-li (g) punqtis debulebebis Tanaxmad, dakavebuli an dapatimre-
buli yvela piri dauyovnebliv unda waredginos mosamarTles an sasamarTlo 
xelisuflebis ganxorcielebisaTvis kanoniT uflebamosil sxva moxeles da 
mas ufleba unda hqondes, misi saqme ganixilos sasamarTlom gonivrul vada-
Si, an gaTavisufldes saqmis ganxilvis ganmavlobaSi. gaTavisufleba SeiZleba 
uzrunvelyofil iqnes sasamarTlo procesze gamocxadebis garantiebiT~

a. mxareTa argumentacia

100. mTavroba amtkicebda, rom ganmcxadeblis gangrZobadi pati-
mroba aucilebeli iyo mis mimarT wayenebul braldebaTa simZimidan, 
ganmcxadeblis pirovnebisa da misi mimalvis safrTxidan gamomdinare. 
ganmcxadebels brali waeyena seriozul danaSaulTa CadenisaTvis, rac 
iTvaliswinebda sasjels 13 weliwadze ufro meti xniT. patimrobis 
pirveli brZaneba, romelic gasca prokuraturam 1998 wlis 20 oqtom-
bers, miuTiTebda mimalvis safrTxeze da Semdgomi patimrobis brZane-
bebic swored am safuZvels eyrdnoboda. ganmcxadeblis janmrTelobis 
mdgomareoba arc imdenad cudi iyo, rom gadaewona sazogadoebrivi 
interesi, romlis Tanaxmadac saWiro iyo winaswari patimrobis gagrZe-
leba. ganmcxadeblis patimrobis gagrZeleba ganpirobebuli iyo, ker-
Zod, ganmcxadeblis sulieri mdgomareobis SefasebasTan dakavSirebu-
li eqspertizis CatarebiT. amgvarad, ganmcxadeblis winaswar patimro-
bas ar gadauWarbebia gonivruli vadisaTvis.

101. ganmcxadebeli isev mxars uWerda Tavis argumentebs. mTavrobis ko-
mentarebze warmodgenili pasuxis Tanaxmad, gangrZobadi patimroba ar iyo 
aucilebeli. ar arsebobda mimalvis, danaSaulis recidivis an marTlmsaju-
lebis jerovnad ganxorcielebaSi Carevis safrTxe, wayenebul braldebaTa 
simZimes ki ar SeeZlo, gaemarTlebina patimroba. Gganmcxadebels awuxebda 
mravali daavadeba, hqonda mudmivi sacxovrebeli adgili, amasTanave, dasa-
qmebuli iyo (studenti). garda amisa, sasamarTloebs ar warudgeniaT ara-
nairi mtkicebuleba, Tu ratom arsebobda zemoxsenebuli safrTxe. saxeze 
ar iyo bralis damamtkicebeli seriozuli samxilebi, radganac braldeba 
eyrdnoboda policiis mier dagegmil da ganxorcielebul provokacias; ar 
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arsebobda danaSaulis recidivis riski, da ganmcxadeblis janmrTelobis 
sagangaSo mdgomareoba iTxovda mis dauyovnebliv gaTavisuflebas. ganmcxa-
deblis winaswari patimrobis gagrZeleba dakavSirebuli iyo misi sulieri 
mdgomareobis mraval fsiqiatriul gamokvlevasTan.

b. sasamarTlos Sefaseba

102. pirvel etapze sasamarTlo aRniSnavs, rom ganmcxadeblis wi-
naswari patimroba grZeldeboda 1998 wlis 29 oqtombridan, dakavebis 
dRidan 1999 wlis 11 noembramde, sasamarTlos mier ganaCenis gamocxade-
basa da ganmcxadeblis gaTavisuflebamde. patimrobis sruli moculoba 
Seadgenda weliwadsa da 23 dRes.

1. zogadi principebi

103. danaSaulSi braldebuli piri yovelTvis unda gaTavisufldes sa-
samarTlo samarTalwarmoebis ganmavlobaSi, garda im SemTxvevisa, rodesac 
saxelmwifos SeuZlia imis damtkiceba, rom saxezea `Sesabamisi da sakma-
risi~ mizezebi gangrZobadi patimrobisaTvis (ix.: Wemhoff v. Germany, 1968 
wlis 27 ivnisis gadawyvetileba, seria A, #. 7, § 12; Yagci and Sargin v. Turkey, 
1995 wlis 8 ivnisis gadawyvetileba, seria A , # 319-A, § 52).

104. konvenciasTan dakavSirebuli precedentuli samarTali adgens 4 
ZiriTad dasaSveb mizezs giraoze uaris TqmisaTvis: sasamarTloze bral-
debulis gamoucxadeblobis riski (Stögmüller v. Austria, 1969 wlis 10 noe-
mbris gadawyvetileba, seria A, # 9, § 15); imis riski, rom braldebuli, 
gaTavisuflebis SemTxvevaSi, xels SeuSlis marTlmsajulebis jerovnad 
aRsrulebas (ix. Wemhoff-is zemoxsenebul saqmeze gamotanili gadawyveti-
lebis me-14 punqti), an xelaxla Caidens danaSauls (ix. Matznetter v. Austria, 
1969 wlis 10 noembris gadawyvetileba, seria A, #10, § 9), an gamoiwvevs 
sazogadoebriv areulobas (ix. Letellier v. France, 1991 wlis 26 ivnisis ga-
dawyvetileba, seria A, # 207, § 51).

105. pirvel rigSi, erovnuli marTlmsajulebis organoebma unda gan-
sazRvron, konkretul saqmeSi aucilebeli iyo Tu ara winaswari patimro-
bis gamoyeneba (ix. Nikolov v. Bulgaria, # 38884/97, § 74, 2003 wlis 30 ianvari). 
evropuli sasamarTlo uflebamosileba erovnuli sasamarTloebis mier 
miRebuli daskvnis gadasinjvis konteqstSi Zalian SezRudulia: mxolod 
im SemTxvevaSi, Tuki xelisuflebis erovnuli organoebis mier miRebuli 
dasabuTeba TviTneburia, an ar gaaCnia raime saxis faqtobrivi safuZveli, 
evropul sasamarTlos SeuZlia, Caerios da daadginos, rom patimroba 
gaumarTlebeli iyo.

2. xsenebuli principebis gamoyeneba winamdebare saqmeSi

106. sasamarTlo aRniSnavs, rom prokuraturis mier gacemuli 1998 
wlis 30 oqtombriT daTariRebuli patimrobis pirveladi brZaneba eyrd-



276

noboda ganmcxadeblis mimarT wayenebul braldebaTa simZimesa da misi 
mimalvis safrTxes. Tumca ganmcxadeblis patimrobis gagrZelebisas an 
dacvis mxaris mier gaTavisuflebasTan dakavSirebiT wardgenili Sua-
mdgomlobebis uaryofisas erovnul sasamarTloebs ar warmoudgeniaT 
aranairi saxis mizezebi.

107. amrigad, sasamarTlo imeorebs, rom, marTalia, gonivruli eW-
vis arseboba aris sine qua non garemoeba pirveladi patimrobisaTvis, 
garkveuli drois gasvlis Semdgom xsenebuli ukve aRar aris sakmarisi 
(ix. klasikuri magaliTis saxiT Labita v. Italy [GC], # 26772/95, § 153, ECHR 
2000‑IV). sasamarTlo uSvebs, rom ganmcxadeblis winaaRmdeg arsebul 
gonivruli eWvs SesaZloa gaemarTlebina pirveladi patimroba. Tumca 
sasamarTlo kvlavac miuTiTebs, rom braldebis simZimes TavisTavad 
ar SeuZlia gaamarTlos sasamarTlo samarTalwarmoebisas ganxorcie-
lebuli xangrZlivi patimrobis periodebi. xsenebulis safuZvelze ar 
SeiZleba aseve gamarTlebul iqnes Tavisuflebis aRkveTasTan dakav-
Sirebuli sasjeli (ix.: Rokhlina v. Russia, # 54071/00, § 66, 2005 wlis 7 
aprili; Panchenko v. Russia, # 45100/98, § 102, 2005 wlis 8 Tebervali; 
Letellier, loc. cit.). xsenebulTan dakavSirebiT sasamarTlo aRniSnavs, rom 
1998 wlis 30 oqtombris Semdgom ganmcxadeblis patimroba gaxangr-
Zlivda ramdenimejer da gagrZelda daaxloebiT 1 weli. ufro metic, 
1998 wlis dekemberSi gamoZieba dasrulda da saqme gadaigzavna saq-
mis ganmxilvel sasamarTloSi. sasamarTlos azriT, aseT garemoebebSi 
erovnuli xelisuflebis organoebs unda warmoedginaT axali mizezebi 
ganmcxadeblis gangrZobad patimrobasTan dakavSirebiT.

108. rac Seexeba mTavrobis komentarebSi asaxul mizezebs, kerZod mi-
malvis safrTxesa da ganmcxadeblis `pirovnebas~, sasamarTlo kvlavac 
miuTiTebs, rom swored erovnuli sasamarTloebis gadawyvetilebebSi 
mocemuli mizezebisa da ganmcxadeblis ganacxadebSi warmodgenili fa-
qtebis safuZvelze adgens evropuli sasamarTlo, dairRva Tu ara me-5 
muxlis me-3 punqti. (ix. Jablonski v. Poland, # 33492/96, § 79, 2000 wlis 21 
dekemberi). saqmeSi Ilijkov v. Bulgaria (# 33977/96, § 86, 2001 wlis 26 ivlisi) 
sasamarTlom daadgina:

` miuxedavad imisa, rom faqtebi, romelTa safuZvelzec SesaZloa momx-
dariyo Tavisuflebis aRkveTa, albaT arsebobda. isini ar iyo moxsenie-
buli sasamarTloebis gadawyvetilebebSi... da sasamarTlos amocanac 
ar aris aseTi faqtebis dadgena da im erovnuli xelisuflebis orga-
noebis adgilis dakaveba, romlebmac gamoitanes gadawyvetileba gan-
mcxadeblis patimrobasTan dakavSirebiT~.

mTavrobis mier miTiTebuli ganmcxadeblis patimrobis mizezebi ar iyo 
xsenebuli erovnuli sasamarTloebis gadawyvetilebebSi da evropul sa-
samarTlos ar SeuZlia dauSvas, rom aseTi mizezebi gamomdinareobs saqmis 
garemoebebidan. meore mxriv, iseTi faqtorebi, rogorebicaa: ganmcxade-
blis axalgazrda asaki, janmrTelobis problemebi, nasamarTleobis arqo-
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na, is faqti, rom mas hqonda mudmivi sacxovrebeli adgili da stabiluri 
ojaxuri urTierTobebi, aucilebels xdida gaTavisuflebasTan dakavSire-
buli misi Suamdgomlobebis ufro zedmiwevniT ganxilvasa da sasamarTlo 
gadawyvetilebebSi maT analizs. rogorc Cans, dasabuTebis arqona iyo ara 
SemTxveviTi an xanmokle umoqmedoba, aramed gaTavisuflebasTan dakavSi-
rebul SuamdgomlobaTa ganxilvis Cveulebrivi da zogadad gavrcelebuli 
meTodi. xsenebulidan gamomdinare, sasamarTlo adgens, rom gamoZiebisa da 
sasamarTlo samarTalwarmoebis ganmavlobaSi ganmcxadeblis patimroba ar 
iyo gamarTlebuli `Sesabamisi da jerovani~ mizezebiT.

109. Sesabamisad, dairRva konvenciis me-5 muxlis me-3 punqti.

IV.	konvenciis me-5 muxlis me-4 punqtis savaraudo darRveva

110. ganmcxadebeli Cioda, rom erovnulma sasamarTloebma `swrafad~ ar 
ganixiles 1999 wlis 21 aprilsa da 1999 wlis 17 seqtembers Setanili ga-
TavisuflebasTan dakavSirebuli misi Suamdgomlobebi. ganmcxadebeli aseve 
Cioda, rom moskovis saqalaqo sasamarTloSi Setanili misi 1999 wlis 4 da 17 
agvistoTi daTariRebuli saCivrebi ar yofila ganxiluli. xsenebulTan daka-
vSirebiT, ganmcxadebeli eyrdnoboda konvenciis me-5 muxlis me-4 punqts: 

`yvelas, visac dakavebiT an dapatimrebiT aRekveTa Tavisufleba, ufleba 
aqvs, mimarTos sasamarTlos, romelic swrafad ganixilavs misi dapatimre-
bis marTlzomierebis sakiTxs da brZanebs gaTavisuflebas, Tu dapatimre-
ba ar aris kanonieri.~

a. mxareTa argumentacia

111. rac Seexeba ganmcxadeblis gaTavisuflebasTan dakavSirebul 
moTxovnebs, mTavrobam aRniSna, rom 1999 wlis 17 marts Sesabamisma sa-
samarTlom daniSna ganmcxadeblis sulieri mdgomarebis damatebiTi eqs-
pertiza. Sesabamisad, saqme gadaido. amgvarad, 1999 wlis 17 martis Sua-
mdgomloba gaTavisuflebasTan dakavSirebiT daemTxva periods, rodesac 
sasamarTlo mosmenebi ar imarTeboda. sasamarTlom maSinve, rogorc ki 
miiRo eqspertizis daskvnis Sedegebi, daniSna mosmenis dRe da ganixila 
es Suamdgomloba. igive ganmeorda 1999 wlis 17 seqtembers Setanil ga-
Tavisuflebis Sesaxeb SuamdgomlobasTan mimarTebiTac, im periodis gan-
mavlobaSi, rodesac sasamarTlo ucdida ganmcxadeblis sulieri mdgoma-
reobis Sesamowmeblad daniSnuli me-4 eqspertizis Sedegebs _ 1999 wlis 
17 seqtembris Suamdgomloba ganxilul iqna arsebiTi ganxilvis Semdgom 
mosmenaze, 1999 wlis 11 noembers.

112. mTavroba aseve amtkicebda, rom 1999 wlis 27 ivliss dacvis mxares 
ar warudgenia raime saxis Suamdgomloba gaTavisuflebasTan dakavSire-
biT. 1999 wlis 27 ivlisiT daTariRebuli Suamdgomloba sasamarTlom, 
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faqtobrivad miiRo 1999 wlis 2 agvistos. rac Seexeba 1999 wlis 15 da 17 
seqtembris Suamdgomlobebs, romlebic, Sesabamisad, waredgina moskovis 
saqalaqo sasamarTlos Tavmjdomaris moadgilesa da uzenaesi sasamarT-
los Tavmjdomares, isini gadaegzavna moskovis butirskis raionul sa-
samarTlos `dadgenili wesiT da Senaxul iqna saqmeSi~.

113. rac Seexeba moskovis saqalaqo sasamarTlos mier 1999 wlis 30 
ivlisiT daTariRebuli Suamdgomlobis, savaraudod, ganuxilvelad da-
tovebas, mTavroba acxadebda, rom Suamdgomloba exeboda mxolod gan-
mcxadeblis sulieri mdgomareobis sxva eqspertizis Catarebis saWiroe-
bas, da ara patimrobasTan dakavSirebul sakiTxebs.

114. ganmcxadebeli mxars uWerda Tavis pretenziebs, Tumca, Sesabamisi 
argumentebis warmodgenis gareSe. igi klavac daJinebiT amtkicebda, rom 1999 
wlis 27 ivlisis gadawyvetileba, romliTac mas gauxangrZlivda patimroba, 
gasaCivrda saapelacio sasamarTlos winaSe misi advokatisa da samarTlebri-
vi warmomadgenlebis mier, magram Suamdgomloba ar yofila ganxiluli.

b. sasamarTlos Sefaseba 

1. zogadi principebi

115. sasamarTlo kvlavac miuTiTebs, rom me-5 muxlis me-4 punqti 
uzrunvelyofs, `patimrobis kanoninereba gadawydes swrafad~ (xazgasma 
damatebulia). xsenebuli moTxovna moicavs or aspeqts: pirveli, samarT-
lebrivi gadasinjvis SesaZlebloba uzrunvelyofil unda iqnes Cqara, 
piris patimrobaSi ayvanis Semdgom, da Tuki es aucilebelia, gonivrul 
SualedebSi; meore, gadasinjvis procedura unda warimarTos keTilsin-
disierad. garda amisa, sasamarTlo kvlavac miuTiTebs, rom, rodesac 
erovnuli kanonmdebloba uzrunvelyofs apelaciis sistemas, saapelacio 
organom aseve unda daakmayofilos me-5 muxlis me-4 punqtis moTxovnebi 
(ix. Grauzinis v. Lithuania, 2000 wlis 10 oqtombris ganaCeni # 37975/97, §§ 
30-32). kerZod, xsenebuli aseve exeba saapelacio organos mier Tavisu-
flebis aRkveTasTan dakavSirebiT pirveli instanciis sasamarTloseuli 
gadawyvetilebis gadasinjvis siswrafes.

116. sakiTxi, gaTavisuflebis Taobaze piris Suamdgomlobis `swrafad 
ganxilvis ufleba~ dakmayofilda Tu ara, ganisazRvreba TiToeuli saqmis 
konkretuli garemoebebidan gamomdinare; rTul saqmeebSi gaTavisuflebas-
Tan dakavSirebuli Suamdgomlobis ganxilvas SesaZloa dasWirdes ufro 
meti dro, vidre martiv saqmeebSi. saqmeSi Baranowski v. Poland (#28358/95, 
ECHR 2000‑III) erovnul sasamarTloebs dasWirdaT 5 Tve gaTavisufle-
bis Taobaze Suamdgomlobis ganxilvisaTvis. mTavrobam warmoadgina, rom 
erovnulma sasamarTlom gaTavisuflebis Sesaxeb pirveli Suamdgomlobis 
ganxilva daiwyo wardgenidan meore dResve, xolo mogvianebiT jer gada-
do Sesabamisi Suamdgomlobebis ganxilva, radganac mtkicebulebebi mopo-
vebuli unda yofiliyo sami eqspertisagan. Tumca, miuxedavad xsenebuli 
argumentebisa, sasamarTlom daadgina me-5 muxlis me-4 punqtis darRveva. 
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saqmeSi _ Samy v. the Netherlands (# 36499/97, 2001 wlis 4 dekembris gadawyve-
tileba), romelic exeboda ucxo qveynis moqalaqeebis dapatimrebas maTi 
gaZevebis mizniT, sasamarTlom daadgina, rom 25-dRiani periodi Seesabame-
boda me-5 muxlis me-4 punqtis moTxovnebs. amave dros, saqmeSi _ Rehbock 
v. Slovenia (# 29462/95, § 85, ECHR 2000‑XII) _ sasamarTlom daadgina, rom 
gaTavisuflebasTan dakavSirebuli Suamdgomloba ganxiluli iyo pirveli 
instanciis sasamarTlos winaSe wardgenidan 23 dRis Semdgom da, rom es 
ar iyo `swrafi~ ganxilva, rogorc amas moiTxovs me-5 muxlis me-4 punqti. 
CvidmetdRiani gaWianureba am debulebasTan Seusabamod iqna gamocxadebu-
li (ix. Kadem v. Malta, # 55263/00, § 43, 2003 wlis 9 ianvari).

2. zemoxsenebuli principebis gamoyeneba winamdebare saqmeSi

a)	 1999 wlis 21 aprils wardgenili gaTavisuflebis Sesaxeb  
Suamdgomlobis ganxilvis gaWianureba

117. sasamarTlos ganmartebiT, 1999 wlis 17 marts raionulma sa-
samarTlom gadawyvita, rom ganmcxadebeli unda darCeniliyo patimroba-
Si sasamarTlo samarTalwarmoebis ganmavlobaSi, Tumca sasamarTlos ar 
daukonkretebia ganmcxadeblis gangrZobadi patimrobis mizezebi; erovnul 
sasamarTlos arc raime saxis vadebi dauwesebia gangrZobad patimrobasTan 
dakavSirebiT. sasamarTlo aseve adgens, rom arsebul kanonmdeblobaSi ar 
SeimCneva gangrZobadi patimrobis gadasinjvis uflebaze raime SezRudvis 
daweseba (ix. winamdebare gadawyvetilebis 61-e da momdevno punqtebi). es 
ukanaskneli ar adgens, Tu ra sixSiriT unda daubrundes saqmis ganmxil-
veli sasamarTlo braldebulis winaswari patimrobis gadasinjvis sakiTxs. 
ZiriTadad, dacvas SeuZlia, waradginos gaTavisuflebasTan dakavSirebu-
li imdeni Suamdgomloba, ramdenic surs, Tundac yoveldRe, Tuki dacvis 
mxares ase urCevnia. amitomac ganmcxadebels ar gaaCnia naTeli miTiTeba 
imasTan dakavSirebiT, Tu rodis iqneba Sesaferisi gaTavisuflebis Taoba-
ze axali Suamdgomlobis wardgena.

118. faqtobrivad, axali Suamdgomloba Setanil iqna 1999 wlis 21 aprils, 
anu erTi Tvis Semdgom raionuli sasamarTlos mier am sakiTxTan dakavSire-
biT gadawyvetilebis gamotanidan. xsenebul SuamdgomlobaSi ganmcxadebeli 
miuTiTebda Tavis cud janmrTelobaze. sasamarTlos azriT, ganmcxadeblis 
es argumenti SesaZloa, CaTvliliyo axal garemoebad, romelic moiTxovda 
patimrobis sakiTxis xelaxla ganxilvas (gansakuTrebiT ki im fonze, rom ara-
jerovnad iyo dasabuTebuli patimrobis Taobaze wina gadawyvetileba, gan-
mcxadebels ki hqonda safuZvliani pretenzia xsenebulze – ix. winamdebare 
gadawyvetilebis 83-e da 84-e punqtebi). am garemoebebis mixedviT, sasamarT-
lo askvnis, rom ganmcxadebels borotad ar gamouyenebia Tavisi ufleba, 
moeTxova patimrobis kanonierebis gadasinjva da mas SeeZlo hqonoda goni-
vruli molodini, rom misi gaTavisuflebis Sesaxeb Suamdgomlobaze pasuxi 
male iqneboda gacemuli.

119. Tumca raionulma sasamarTlom ganixila gaTavisuflebis Sesaxeb 
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Suamdgomloba mxolod momdevno arsebiTi ganxilvis mosmenaze, romlis 
dRec daniSnuli iyo sasamarTlo samarTalwarmoebis saWiroebidan ga-
momdinare. gavida 3 Tveze meti Suamdgomlobis wardgenis momentidan mis 
ganxilvamde. mTavrobis argumenti, rom saWiro ar iyo mosmenis gamarTva 
eqpertizis daskvnis Sedegebis miRebamde, ar aris sarwmuno sasamarTlo-
saTvis. xsenebuli mosazreba SesaZloa, Sesaferisi yofiliyo arsebiTi 
ganxilvis Semdgomi mosmenis daniSvnisaTvis, magram ara ganmcxadeblis 
mier gaTavisuflebis Taobaze Suamdgomlobis ganxilvasTan mimarTebiT. 
mTavrobas ar warmoudgenia raime sxva gamarTleba gaWianurebis Sesaxeb 
da saxeze ar aris aranairi mtkicebuleba, rom ganmcxadebeli raime gziT 
pasuxismgebeli iyo xsenebulTan dakavSirebiT.

120. sasamarTlo askvnis, rom 1999 wlis 21 aprilis gaTavisuflebis 
Sesaxeb Suamdgomlobis gadasinjva gaumarTleblad iqna gaWianurebuli 
da, Sesabamisad, dairRva me-5 muxlis me-4 punqti.

b)	 1999 wlis 17 seqtembris gaTavisuflebis Sesaxeb Suamdgomlobis  
ganxilvis gaWianureba

121. rac Seexeba gaTavisuflebis Sesaxeb meore Suamdgomlobas, sasamarT-
los aRniSvniT, 1999 wlis 27 ivliss butirskis raionulma sasamarTlom da-
adgina, rom ganmcxadebeli unda darCeniliyo patimrobaSi. xsenebuli ga-
dawyvetileba ar iyo dasabuTebuli da ar akonkretebda patimrobis xangr-
Zlivobas. 1999 wlis 17 seqtembers, anu gadawyvetilebis miRebidan 1 Tvisa 
da 19 dRis Semdgom, ganmcxadeblis warmomadgenelma raionul sasamarTloSi 
Seitana gaTavisuflebis Taobaze Suamdgomloba, romelic ganxilul iqna 1 
Tvisa da 24 dRis Semdgom. zemomiTiTebul 117-e punqtSi, xsenebul mosazre-
baTa gaTvaliswinebiT, sasamarTlo askvnis, rom gaTavisuflebis Sesaxeb 
meore Suamdgomlobis gadasinjva aseve gaumarTleblad iqna gaWianurebuli. 
amitomac dairRva me-5 muxlis me-4 punqti.

	     g) saapelacio sasamarTloze xelmisawvdomobasTan dakavSirebiT

122. bolos ganmcxadebeli Cioda, rom saCivari sasamarTlos 1999 wlis 
27 ivlisis gadawyvetilebaze, romliTac dakanonda patimroba, ar yofila 
ganxiluli meore instanciis sasamarTlos mier.

123. sasamarTlo miuTiTebs mTavrobis argumentze, romlis Tanaxma-
dac, 1999 wlis 30 ivliss Setanili Suamdgomloba ar Seicavda aranair 
moTxovnas winaswari patimrobis Sefardebis Taobaze pirveli instanciis 
sasamarTlos mier gamotanili gadawyvetilebis gadasinjvis Sesaxeb, 
Tumca sasamarTlos xelT arsebuli dokumentebi sawinaaRmdegos mowmo-
ben. simarTlea is faqti, rom 1999 wlis 30 ivlisis kerZo saCivari umTa-
vresad exeboda ganmcxadeblis sulieri mdgomareobis sakiTxebs, Tumca 
igi aseve exeboda ganmcxadeblis patimrobas: Suamdgomlobis debulebe-
bi naTlad moiTxovda saqmis ganmxilveli sasamarTlos mier ganmcxade-
blisaTvis patimrobis SefardebasTan dakavSirebiT miRebuli gadawyve-
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tilebis gadasinjvas (ix. winamdebare gadawyvetilebis me-17 punqti).
124. sasamarTlo kvlavac miuTiTebs, rom, rodesac erovnuli kanon-

mdebloba uzrunvelyofs apelaciis sistemas, saapelacio organo aseve 
unda akmayofilebdes me-5 muxlis me-4 punqtis moTxovnebs (ix. Toth v.  
Austria, 1991 wlis 12 dekembris gadawyvetileba, seria A, # 224, § 84). ami-
tomac 1999 wlis 27 ivlisis gadawyvetilebis ganuxilveloba iyo me-5 
muxlis me-4 punqtiT uzrunvelyofili patimrobis kanonierebis gadasin-
jvaze ganmcxadeblis uflebis darRveva.

V.	 konvenciis me-6 muxlis savaraudo darRveva

125. ganmcxadebeli Cioda mis winaaRmdeg aRZrul sisxlis samarTalwar-
moebasTan dakavSirebiT. kerZod, amtkicebda, rom igi waaqezes policiis 
oficrebma, romlebic q-ni t-s, rogorc TavanTi agentis, meSveobiT mo-
qmedebdnen, raTa ganmcxadebels Caedina danaSauli da ganexorcielebina 
narkotikebis SeZena-gadacema. ganmcxadebeli eyrdnoboda konvenciis me-6 
muxls, romlis debulebaTa Tanaxmadac:

`1.	.. wardgenili sisxlissamarTlebrivi nebismieri braldebis safuZvlia-
nobis gamorkvevisas yvelas aqvs ufleba gonivrul vadaSi misi saqmis 
samarTlian ... ganxilvaze...

...
3.	 yovel pirs, visac bralad edeba sisxlis samarTlis danaSaulis Cadena, 

aqvs, sul mcire, Semdegi uflebebi: 
...

b)	 hqondes sakmarisi dro da SesaZleblobani sakuTari dacvis mosamza-
deblad;~

a. mxareTa argumentebi

126. mTavroba amtkicebda, rom ganmcxadebelTa uflebebi ar iyo da-
rRveuli. mTavrobis gancxadebis Tanaxmad, `sakontrolo Sesyidva~, anu, 
erovnuli terminiT, `operatiuli eqsperimenti~, iyo Sesaferisi meTodi 
danaSaulTan brZolisas; aseTi `eqsperimentebiT~ mopovebuli mtkicebu-
lebebi daSvebuli iyo rusuli kanonmdeblobis mixedviT da maT SeiZle-
boda, gamoewviaT damnaSavis msjavrdeba. mTavroba aseve amtkicebda, rom 
`is sakiTxi, Tu ra saxis informacias flobda policia [ganmcxadeblis] 
danaSaulebriv qmedebebTan dakavSirebiT [sakontrolo Sesyidvis win], 
ar eqvemdebareboda mtkicebas winamdebare sisxlis samarTlis saqmeSi~. 
sakontrolo Sesyidva ganxorcielda kanonier safuZvelze da mopovebu-
li mtkicebuleba Sesabamisad iqna CarTuli saqmeSi. mowme t-m icoda, rom 
ganmcxadebeli narkotikebiT vaWrobaSi iyo Cabmuli. mowme dasTanxmda, 
monawileoba mieRo sakontrolo SesyidvaSi da ar ganuxorcielebia zewo-
la ganmcxadebelze, raTa SeeZina misgan narkotikebi.
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127. ganmcxadebeli kvlavac mxars UuWerda Tavis pretenziebs. 1999 
wlis 11 noembris sasamarTlo gadawyvetilebaze miTiTebiT, igi amtkiceb-
da, rom misi msjavrdeba emyareboda mxolod im mtkicebulebebs, romle-
bic `sakontrolo Sesyidvis~ Sedegad iyo mopovebuli. igi uTiTebda, rom 
erovnuli kanonmdebloba iZleoda `eqsperimentis~ Catarebis nebarTvas 
mxolod piris danaSaulebriv saqmianobaSi monawileobasTan dakavSire-
buli ukve arsebuli eWvis dasamtkiceblad. Tumca policiis Sesabami-
si operacia dagegmili da ganxorcielebuli iyo maSin, rodesac mas ar 
gaaCnda aranairi informacia ganmcxadeblis danaSaulebriv qmedebebTan 
dakavSirebiT; Tavis mxriv ki, ganmcxadebels ar gaaCnda aranairi saxis 
nasamarTleoba da mis winaaRmdeg aRZruli ar yofila winaswari gamoZie-
ba. ganmcxadebeli amtkicebda, rom misi saqme, faqtobrivad, analogiuri 
iyo Teixeira de Castro-s saqmisa (1998 wlis 9 ivnisis ganaCeni, ganaCenebi da 
gadawyvetilebebi, 1998-IV), sadac sasamarTlom daadgina me-6 muxlis 1-li 
punqtis darRveva. 

b. sasamarTlos Sefaseba

1. zogadi principebi

128. dasawyisSi sasamarTlos surs, xazi gausvas, rom mas kargad esmis 
is sirTuleebi, romlebsac xelisuflebis organoebi awydebian seriozul 
danaSaulTan brZolisas da grZnobs imis saWiroebas, rom zogjer, amasTan 
dakavSirebiT, gamoZiebis ufro da ufro daxvewili meTodebia aucile-
beli. ZiriTadad, sasamarTlos precedentuli samarTali ar gamoricxavs 
sisxlis samarTalwarmoebisas gamoZiebis etapze, rodesac amas moiTxovs 
danaSaulis xasiaTi, iseT mtkicebulbaze dayrdnobas, romelic mopove-
bulia policiis faruli operaciis Sedegad (ix., magaliTad, Lüdi v. Switzer-
land, 1992 wlis 15 ivnisis gadawyvetileba, seria A, # 238). Tumca faruli 
agentebis gamoyeneba SezRuduli unda iyos; policia SeiZleba moqmedeb-
des farulad, magram dauSvebelia agentis mxridan danaSaulis waqezeba 
(ix. Teixeira de Castro, zemoxsenebuli saqmis 36-e punqti).

129. sasamarTlo aRniSnavs, rom ganmcxadebeli daakaves da msjavri das-
des policiis mier Catarebuli operaciis Sedegad. sasamarTlom adre ukve 
ganixila sisxlis samarTalwarmoebaSi iseTi mtkicebulebis gamoyenebis sa-
kiTxi, romelic ganxorcielda policiis waqezebiT. magaliTad, zemoxsene-
bul saqmeSi _ Teixeira de Castro _ ganmcxadebels policiis SeniRbulma ofi-
crebma SesTavazes fuli heroinis misaRebad. marTalia, mas nasamarTleoba 
ar hqonda, magram hqonda garkveuli kavSirebi narkotikebis miRebisaTvis. 
fuliT moxiblulma ganmcxadebelma miiRo oficrebis SeTavazeba. SemdgomSi 
mas brali wauyenes da msjavri dasdes narkotikuli danaSaulis CadenaSi. sa-
samarTlom daadgina me-6 muxlis 1-li punqtis darRveva da erTmaneTisagan 
gamijna oficrebis qmedeba am saqmeSi sxva Cveulebrivi faruli agentebisa-
gan, romlebic SesaZloa, malavdnen TavianT vinaobas danaSaulTan dakavSi-
rebuli informaciisa da mtkicebulebaTa mosapoveblad, piris mier dana-
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Saulis Cadenis waqezebis gareSe. sasamarTlom aRniSna, rom, `maSin, rodesac 
organizebuli danaSaulis zrda usaTuod moiTxovs Sesabamisi RonisZiebebis 
gatarebas, marTlmsajulebis samarTlianad ganxorcielebis uflebas mainc 
imdenad mniSvnelovani adgili ukavia [...], rom ar SeiZleba, igi msxverplad 
SevwiroT zemoxsenebul interess.~ (36-e punqti). sasamarTlom xazgasmiT aR-
niSna ramdenime faqtori am saqmeSi, kerZod ki is faqti, rom ori policie-
lis monawileoba ar iyo operaciis nawili, romelzec vrceldeboda erovnu-
li sasamarTloebis zedamxedveloba da erovnuli xelisuflebis organoebs 
ki ar gaaCndaT safuZveli, eWvi SeetanaT ganmcxadeblis danaSaulebriv qme-
debebSi (narkotikebis gasaRebaSi) adrindel monawileobaSi: ganmcxadebeli 
adre ar iyo nasamarTlevi da araferi miuTiTebda imaze, rom ganzraxuli 
hqonda narkotikebiT vaWrobaSi Cabma manam, sanam mas daukavSirdeboda po-
licia (loc. cit., §§ 37-38).

130. analogiurad, axlandel saqmeSi Vanyan v. Russia (# 53203/99, 2005 
wlis 15 dekemberi, §§ 45-50) sasamarTlom daadgina me-6 muxlis 1-li pun-
qtis darRveva, rac gamoiwvia narkotikebis SeZenis simulaciam waqezebis 
Sedegad da, marTalia, Sesyidva ganxorcielda kerZo piris mier, romelic 
moqmedebda rogorc faruli agenti, operacia mainc realurad organize-
buli da ganxorcielebuli iyo policiis mier. 

131. garda amisa, `samarTliani sasamarTlos~ garantiasTan Sesabamiso-
bisaTvis iseT saqmeebSi, romlebSic mtkicebulebebi am gziT aris Segro-
vebuli da gamoZieba ar amxels maT, sasamarTlom koncentrireba moaxdina 
sakiTxze, sargeblobda Tu ara dacvis mxare saTanado procesualuri ga-
rantiebiT (ix.: Edwards and Lewis v. the United Kingdom [GC], nos. 39647/98 da 
40461/98, 2004 wlis 27 oqtomberi, §§ 46-48 ).

2. xsenebuli principebis gamoyeneba winamdebare saqmeSi 

132. warmodgenil komentarebSi mTavrobam gamoTqva mosazreba, rom 
narkotikebiT vaWrobaSi ganmcxadeblis adre monawileobis sakiTxi ara-
relevanturi iyo sisxlis samarTalwarmoebis miznebisaTvis, romlis 
Sedegadac gamotanil iqna msjavri. is faqti, rom policiis operacia 
dokumentirebuli iyo dadgenili wesiT, kanoniers xdida mas da, Sesabami-
sad, Semdgomi samarTalwarmoebac samarTliani iyo.

133. Tumca sasamarTlos ar SeuZlia, miiRos xsenebuli argumenti. 
erovnuli kanonmdebloba ar unda iZleodes iseTi mtkicebulebis gamo-
yenebis uflebas, romelic xelisuflebis agentebis waqezebiT iqna mopo-
vebuli. im SemTxvevaSi, Tuki am mxriv erovnuli kanonmdebloba iZleva 
amis uflebas, igi ar Seesabameba `samarTliani sasamarTlos~ moTxovnebs, 
rogorc es ganmartebuli iyo Teixeira-s da analogiur saqmeebSi. sasamarT-
lo samarTalwarmoebisas dacvis mxare amtkicebda, rom danaSauli ar iq-
neboda Cadenili, rom ar yofiliyo `provokacia~ policiis mxridan. sxva 
sityvebiT rom vTqvaT, ganmcxadebelma warmoadgina `dacva provokacias-
Tan mimarTebiT~, romelic moiTxovda saqmis ganmxilveli sasamarTlos 
mier xsenebuli argumentis ganxilvas, gansakuTrebiT, Tu mxedvelobaSi 



284

miviRebT im faqts, rom saqmeSi arsebobda waqezebis ramdenime prima facie 
(erTi SexedviT aSkara) mtkicebuleba. 

134. meore rigSi, sasamarTlo aRniSnavs, rom ganmcxadebeli ar iyo 
nasamarTlevi 1998 wels, dakavebamde. informacia, rom ganmcxadebeli 
Cabmuli iyo adre narkotikebiT vaWrobaSi, modioda mxolod erTi wya-
rodan – t-sagan, policiis informatorisagan. Tumca bundovania, Tu 
ratom gadawyvita t-m policiasTan TanamSromloba. garda amisa, t-m 
sasamarTloze ganacxada, rom igi daukavSirda ganmcxadebels, rad-
gan ar icoda sxva wyaro, saidanac SeeZlo moepovebina narkotiki. gan-
mcxadebels ar unaxavs aranairi finansuri sargebeli g-sagan heroinis 
yidvisa da t.-saTvis misi gadacemidan. m. amtkicebda, rom mas ara-
sodes uyidia adre heroini ganmcxadeblisagan. xsenebuli elemente-
bi SesaZloa, gonivrulad iqnes ganmartebuli, rogorc miniSneba, rom 
ganmcxadebeli adre ar iyo cnobili policiisaTvis, rogorc narko-
tikebiT movaWre. sapirispirod ki, rogorc aSkara xdeba, policiis 
operacia mimarTuli iyo ara ganmcxadeblis winaaRmdeg personalurad, 
aramed nebismieri piris winaaRmdeg, romelic dasTanxmdeboda t-saT-
vis heroinis SeZenas.

135. mesame, sasamarTlo kvlavac uTiTebs, sagamoZiebo RonisZiebebze 
nebarTvis gacemasTan dakavSirebuli naTeli da ganWvretadi procedura, 
iseve rogorc maTze Sesabamisi zedamxedveloba, unda iqnes ganxorciele-
buli imisaTvis, raTa uzrunvelvyoT xelisuflebis organoebis keTil-
sindisiereba da samarTaldacviT miznebTan maTi moqmedebebis jerovani 
Sesabamisoba (ix.: Lüdi v. Switzerland, 1992 wlis 15 ivnisis gadawyvetileba, 
seria A, # 238; ix. aseve, mutatis mutandis, Klass and Others v. Germany, 1978 
wlis 6 seqtembris gadawyvetileba, §§ 52-56, seria A, # 28). winamdebare 
saqmeSi policiis operacia dakanonda martivi administraciuli gadawyve-
tilebiT da es gadawyvetileba imave organom miiRo, romelmac mogviane-
biT ganaxorciela igi. rogorc es saqmis masalebidan Cans, gadawyvetile-
bis teqsti moicavda Zalian mwir informacias dagegmili `sakontrolo 
Sesyidvis~ miznebsa da mizezebTan dakavSirebiT. garda amisa, operacia 
ar eqvemdebareboda sasamarTlo zedamxedvelobas an sxva saxis damouki-
debel zedamxedvelobas. operaciis Tanmdevi yovlismomcveli Semowmebis 
sistemis ararsebobisas (ix. winamdebare gadawyvetilebis me-60 punqti) sa-
qmis ganmxilveli sasamarTlos mxridan Semdgomi kontrolis roli Zalze 
mniSvnelovani gaxda.

136. evropuli sasamarTlo aRniSnavs, rom erovnulma sasamarTlom 
dakiTxa mxolod sami mowme: t., m. (ganmcxadeblis megobari, romelic 
Seeswro dakavebis moments) da ganmcxadeblis deda. policielebi, 
romlebic CarTuli iyvnen `sakontrolo SesyidvaSi~, ar daukiTxavs sa-
samarTlos, miuxedavad imisa, rom amas moiTxovda dacva. g., romelmac 
mihyida ganmcxadebels heroni da msjavrdebul iqna xsenebulTan daka-
vSirebiT, aseve ar yofila dakiTxuli samarTalwarmoebisas. bolos, 
sasamarTlo gansakuTrebul SeSfoTebas gamoTqvams im faqtTan daka-
vSirebiT, rom TviT ganmcxadebelic ar yofila dakiTxuli sasamarT-
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los mier waqezebis sakiTxTan dakavSirebiT: igi ar eswreboda mosmenas 
1999 wlis 11 noembers, rodesac sasamarTlom ganixila 1998 wlis 29 
oqtombris movlenebi.

137. amgvarad, miuxedavad imisa, rom winamdebare saqmeSi erovnul sa-
samarTlos hqonda mizezi, eWvi Seetana, rom aRiniSna waqezeba, sasamarT-
lom ar gaaanaliza Sesabamisi faqtobrivi da samarTlebrivi elementebi, 
romlebic daexmareboda mas, ganesxvavebina waqezeba sagamoZiebo moqmede-
bis samarTlebrivi formisagan. amdenad, gamodis, rom samarTalwarmoeba, 
romlis Sedegadac ganmcxadebels msjavri daedo, ar iyo `samarTliani~. 
Sesabamisad, dairRva konvenciis me-6 muxli.

VI.	konvenciis 41-e muxlis gamoyeneba

138. konvenciis 41-e muxlis Tanaxmad:

`Tu sasamarTlo daadgens, rom dairRva konvencia da misi oqmebi, xolo 
Sesabamisi maRali xelSemkvreli mxaris Sidasaxelmwifoebrivi samarTa-
li darRvevis mxolod nawilobrivi gamosworebis SesaZleblobas iZleva, 
saWiroebis SemTxvevaSi, sasamarTlo dazaralebul mxares samarTlian dak-
mayofilebas miakuTvnebs.~

a. ziani

139. ganmcxadebelma moiTxova 1300 evro Catarebuli samedicino mkur-
nalobisaTvis da 15 000 evro moraluri zianisaTvis. materialur zianTan 
dakavSirebuli moTxovnebis dasasabuTeblad man warmoadgina wamlebze 
gaRebuli xarjebis wliuri angariSi.

140. mTavroba amtkicebda, rom ganmcxadebels ar unda mieRo aranairi 
Tanxa, 41-e muxlis Sesabamisad, radganac misi mtkiceba, rom igi daeqve-
mdebara araadamianur mopyrobas, usafuZvlo iyo. nebismier SemTxvevaSi 
moTxovnas gazviadebuli da gadaWarbebuli xasiaTi hqonda. alternatiu-
lad mTavroba moiTxovda, rom konvenciis darRvevis SemTxvevaSi TviT 
darRvevis aRiarebis faqti sakmaris dakmayofilebas warmoadgenda. rac 
Seexeba ganmcxadeblis mier moTxovnil dakmayofilebas materialuri zia-
nisaTvis, mTavrobis mtkicebiT, ganmcxadebelma ver daasabuTa, rom misi 
janmrTelobis mdgomareobis gauareseba bralad SeiZleboda SeracxodaT 
xelisuflebis organoebs.

141. rac Seexeba materialur zians, romelic, savaraudod, iqna miye-
nebuli, sasamarTlo imeorebs, rom unda arsebobdes aSkara mizezobrivi 
kavSiri ganmcxadeblis mier moTxovnil ziansa da konvenciis darRvevas 
Soris (ix.: Barberà, Messegué and Jabardo v. Spain, 1994 wlis 13 ivnisis ga-
dawyvetileba (adremoqmedi 50-e muxli), seria A, # 285-C, §§ 16-20; ix. 
aseve, Berktay v. Turkey, # 22493/93, § 215, 2001 wlis 1 marti).



286

142. sasamarTlom daadgina, rom ganmcxadebeli daeqvemdebara araa-
damianur mopyrobas sapatimro dawesebulebaSi arajerovani samedicino 
daxmarebis aRmoCenis gamo. ganmcxadeblis janmrTelobis pirobebi gaua-
resda, rac ganmcxadebels ayenebda fizikur da sulier tanjvas (ix. wi-
namdebare gadawyvetilebis 83-e punqti). Tumca aRniSnuli daskvna exeba 
mxolod ganmcxadeblis patimrobis periods da ara im SesaZlo Sedegebs, 
romlebic gamoiwvia araadekvaturma mkurnalobam. ganmcxadebeli acxa-
debda, rom mas esaWiroeboda mudmivi samedicino mkurnaloba gaTavisu-
flebis Semdgom; am etapze bundovania, Tu ra xarisxiT SeiZleba iyos 
dakavSirebuli moTxovnili xarjebi sapatimroSi arsebul arajerovan 
mkurnalobasTan da ara qronikul avadmyofobasTan, romelTa gamo xeli-
suflebis organoebi ar SeiZleba iyvnen pasuxismgebelni. xsenebul gare-
moebebSi sasamarTlo iziarebs mTavrobis arguments, rom ganmcxadeblis 
pretenziebi xsenebul sakiTxTan dakavSirebiT ar aris sakmarisad dasabu-
Tebuli. Sesabamisad, sasamarTlo uaryofs maT. 

143. rac Seexeba moralur zians, sasamarTlo kvlavac miuTiTebs, rom 
man daadgina konvenciis me-3, me-5 da me-6 muxlebiT dadgenili ganmcxade-
blis uflebebis darRveva. kerZod: sasamarTlom daadgina, rom patimrobis 
periodSi ganmcxadebels ar aRmouCines adekvaturi samedicino mkurnalo-
ba. xsenebulma faqtma ueWvelad miayena ganmcxadebels garkveuli fizikuri 
da sulieri tanjva xangrZlivi periodis ganmavlobaSi (daaxloebiT 1 wlis 
ganmavlobaSi). garda zemoxsenebulisa, ganmcxadebeli patimrobaSi imyofebo-
da safuZvliani dasabuTebis gareSe; gaTavisuflebis Sesaxeb misi Suamdgom-
lobebis gadasinjvas Zalze didi dro sWirdeboda, rac aseve iwvevda daTr-
gunvas da daucvelobis grZnobas. bolos ki ganmcxadeblis winaaRmdeg gamo-
Zieba mimdinareobda, igi patimrobaSi imyofeboda da mas msjavri daedo iseTi  
mtkicebulebis safuZvelze, romelic waqezebis Sedegad iqna mopovebuli. 
ganmcxadebeli iZulebuli iyo, Seewyvita swavla, ganecada sxva bevri negatiu-
ri Sedegi, rogorc fizikuri, aseve fsiqologiuri TvalsazrisiT, rac Tan 
sdevs sisxlissamarTlebriv gamoZiebas. yvelaferi es damZimebuli iyo gan-
mcxadeblis janmrTelobis seriozuli problemebiT, kerZod ki misi sulieri 
daavadebiT da SedarebiTi SeuracxadobiT movlenebis ganviTarebis momentSi. 
amave dros, sasamarTlo aRniSnavs, rom, Tumca erovnulma sasamarTloebma 
ganmcxadebeli barleulad miiCnies, igi gaTavisuflda sisxlissamarTlebri-
vi pasuxismgeblobisagan da mis mimarT gamoyenebul iqna msubuqi RonisZieba 
(iZulebiTi samedicino mkurnaloba).

144. Sesabamisad, sasamarTlom paritetul sawyisebze daadgina, ro-
gorc amas iTxovs konvenciis 41-e muxli, da ganmcxadebels aniWebs 12 000 
(Tormeti aTas) evros zemoxsenebul pretenziebTan dakavSirebiT. aRi-
niSnul Tanxas unda daematos nebismieri gadasaxadi, romelic SesaZloa, 
daekisros ganmcxadebels am Tanxis miRebasTan dakavSirebiT.

b. xarjebi da gaweuli danaxarjebi

145. ganmcxadebeli iTxovda 3000 evros xarjebisa da gaweuli danaxar-
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jebis saxiT. Tavisi moTxovnebis gasamyareblad ganmcxadebelma waradgina 
q-n kostrominasTan gaformebuli SeTanxmeba evropul sasamarTloSi misi 
interesebis warmodgenasTan dakavSirebiT.

146. mTavroba amtkicebda, rom q-n kostrominasTan gaformebuli Se-
Tanxmeba xelmowerili iyo ganmcxadeblis mamis da ara TviT ganmcxade-
blis mier. garda amisa, mTavroba xazs usvamda im faqts, rom q-ni warmoad-
genda `v.v. xudobinis~ interesebs, romlebic aseve ganmcxadeblis mamis 
inicialebia. igi ar moicavs miTiTebas saqmis nomerze, ase rom, mTavrobis 
azriT, SeTanxmebas aranairi kavSiri ar hqonda winamdebare saqmesTan.

147. sasamarTlo kvlavac uTiTebs, rom mxolod samarTlebrivi xar-
jebi da gaweuli danaxarjebi, romlebic gaRebul iqna realurad da 
aucileblobidan gamomdinare da aseve iyo gonivruli, anazRaurdeba 
konvenciis 41-e muxlis Sesabamisad (ix., magaliTad, Staљaitis v. Lithuania,  
# 47679/99, §§ 102-103, 2002 wlis 21 marti).

148. sasamarTlo yuradRebas amaxvilebs mTavrobis argumentze, 
romlis Tanaxmadac ganmcxadeblis mamasa da q-n kostrominas Soris dade-
buli SeTanxmeba ar exeba winamdebare saqmes. Tumca, rogorc SeTanxmebis 
teqstidan gamomdinareobs, igi exeboda adamianis uflebaTa evropuli sa-
samarTlos winaSe mimdinare samarTalwarmoebas. sasamarTlos winaSe mim-
dinare saqmeTa siaSi ar moiZebneba ganmcxadeblis mamis mier wardgenili 
ganacxadi. garda amisa, rogorc zemoT iqna dadgenili, q-ni kostromina 
iyo ganmcxadeblis warmomadgeneli erovnul sasamarTloebsa da stras-
burgis samarTalwarmoebis drosac (ix. winamdebare gadawyvetilebis 72-e 
da misi momdevno punqtebi). amitomac sasamarTlo adgens, rom SeTanxmeba 
q-n kostrominasTan exeba winamdebare saqmes.

149. garda amisa, yvela garemoeba miuTiTebs, rom ganmcxadeblis mama 
moqmedebda ganmcxadeblis interesebidan gamomdinare da misi dumiliT 
gamoxatuli TanxmobiT. ruseTis kanonmdeblobaSi aseTi situacia iTvle-
ba aucileblobiT gamowveul SeTanxmebad (ix. winamdebare gadawyvetilebis 
71-e punqti) da, samoqalaqo kodeqsis 984-e muxlis Tanaxmad, man SesaZloa, 
warmoqmnas ganmcxadeblisaTvis samarTlebrivi valdebuleba, raTa moaxdi-
nos im Tanxebis kompensacia, romelnic gadaixada ganmcxadeblis mamam q-n 
kostrominas sasargeblod. sasamarTlo adgens, rom SeTanxmebis safuZvelze 
q-n kostrominasaTvis gadasaxdeli Tanxa SesaZlebelia CaiTvalos ganmcxa-
deblis samarTlebriv xarjebad.

150. sasamarTlo aRniSnavs, rom SeTanxmebis Tanaxmad, q-n kostromi-
nasaTvis gadasaxdeli Tanxa Seadgens 105 000 rusul rubls (daaxloebiT 
3050 evros). saqmis sirTulidan gamomdinare, sasamarTlo ar miiCnevs, 
rom Tanxa gadaWarbebulia. amitomac sasamarTlo ganmcxadebels akuTv
nebs 105 000 rusul rubls da aseve im Tanxas, romliTac ganmcxadebeli 
SesaZloa, daibegros zemoxsenebuli Tanxis miRebisas.

g. sauravi

151. sasamarTlo Sesaferisad Tvlis, rom sauravi unda dawesdes cen-
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traluri evropuli bankis sesxisaTvis gankuTvnili minimaluri procen-
tis saxiT, romelsac unda daematos samprocentiani cifri.

yovelive zemoxsenebulidan gamomdinare,  
sasamarTlo erTxmad:

1.	 uaryofs mTavrobis pirvelad pretenzias;
2.	 adgens, rom dairRva konvenciis me-3 muxli, ganmcxadeblis mimarT 

sapatimro dawesebulebaSi aRmoCenili araadekvaturi samedicino 
mkurnalobis gamo;

3.	 adgens, rom aucilebeli ar aris, calke iqnes ganxiluli konvenciis 
me-3 muxlTan dakavSirebuli sxva saCivrebi;

4.	 adgens, rom dairRva me-5 muxlis me-3 punqti;
5.	 adgens, rom dairRva me-5 muxlis me-4 punqti. 
6.	 adgens, rom dairRva me-6 muxlis 1-li punqti. 
7.	 adgens,

a)	 rom mopasuxe saxelmwifom im momentidan 3 Tvis vadaSi, rodesac wi-
namdebare gadawyvetileba saboloo gaxdeba, konvenciis 44-e muxlis me-2 
punqtis Tanaxmad, ganmcxadebels unda gadauxados Semdegi Tanxebi:

(i)	 12000 evro (Tormeti aTasi evro), moraluri zianis gamo, romelic 
gadayvanil unda iqnes rusul rublebSi gadaxdis dRisaTvis arse-
buli oficialuri kursiT;

(ii)	 105 000 rusuli rubli (as xuTi aTasi rusuli rubli) samarTle-
briv xarjebsa da gaweul danaxarjebTan dakavSirebiT;

(iii)	 nebismieri gadasaxadi, romliTac SeiZleba daibegros zemoxsene-
buli Tanxebi.

(b)	 rom zemoxsenebuli 3-Tviani vadis gasvlis Semdgom gadaxdis dRemde 
sauravi unda iqnes gadaxdili im moculobiT, rac utoldeba evropuli 
bankis sesxisaTvis gankuTvnil minimalur procents, romelsac unda dae-
matos samprocentiani cifri;

8.	 erTxmad uaryofs danarCen pretenziebs samarTlian dakamayofilebasTan 
dakavSirebiT

Sesrulebulia inglisur da frangul enebze, da gacxadebulia weri-
lobiTi saxiT 2006 wlis 26 oqtombers sasamarTlos reglamentis 77-e 
muxlis me-2 da me-3 punqtebis Sesabamisad. 

vinsent bergeri				        bostan m. zupanCiCi
 registratori				            Tavmjdomare


