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Article 9 of the European Convention on Human Rights

Freedom of thought, conscience and religion
1. Everyone has the right to freedom of thought, con-
science and religion; this right includes freedom to change his reli-
gion or belief and freedom, either alone or in community with
others and in public or private, to manifest his religion or belief, in
worship, teaching, practice and observance. 

2. Freedom to manifest one’s religion or beliefs shall be
subject only to such limitations as are prescribed by law and are
necessary in a democratic society in the interests of public safety,
for the protection of public order, health or morals, or for the pro-
tection of the rights and freedoms of others. 
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ffect to these rights in national law and prac-
can only be an introductory text and not a
or can it be said that the Strasbourg Court has
ensive interpretation of Article 9, for it has not
 as yet to provide an authoritative interpreta-
 of the subject, and several issues remain
caveat is that this work cannot extend to cov-
 as to what weight domestic law requires to be
tion (that is, is the treaty to be considered as
ely as having persuasive force?). This is clearly
ortance, but whether or not the Convention

w (as it does in many European countries) is a
e discussed in a work of this kind. 

sed, on the other hand, is the question as to
 judge or public official should approach the
apply the guarantees. This question in turn
n of the case-law. The text of the Convention
t for an understanding of the guarantee. For

tinental legal tradition, this may need some
 As the President of the European Court of
ut it, a “moderated doctrine of precedent” is
dance to national courts and decision-makers
of human rights protection.1 This “doctrine of

uman Rights, Annual Report 2005, p. 27.
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Preface
This Handbook examines the scope and content of freedom of
thought, conscience and religion as guaranteed by Article 9 of the
European Convention on Human Rights and as interpreted by the
case-law of the European Court of Human Rights (“the Strasbourg
Court”) and by the former European Commission on Human
Rights (“the Commission”). Article 9 involves protection for an
individual’s core belief system and for the right to manifest such
beliefs either individually or with others, and both in private as
well as in the public sphere. The case-law clarifies that state auth-
orities may not only be required to desist from taking action
which would interfere with thought, conscience and religion, but
also in certain circumstances to take positive measures to nurture
and to protect these rights. This jurisprudence may not be partic-
ularly voluminous in contrast to the case-law generated by other
provisions of the Convention, but it is often of some complexity
and much is of comparatively recent origin. 
The aim is to provide a concise guide to assist judges, relevant
state officials and practising lawyers who will need to understand
European Convention on Human Rights case-law in applying the
treaty in domestic law and in administrative practice. The primary
responsibility for applying Convention guarantees lies at the
national level. The standards and expectations found in the Euro-
pean Convention on Human Rights may apply across Europe, but
the subsidiary nature of the scheme of protection categorically
requires the domestic decision-maker – and above all, the domes-

tic judge – to give e
tice. However, this 
definitive treatise. N
provided a compreh
had the opportunity
tion for all aspects
untested. A further 
erage of the question
given to the Conven
superior law, or mer
of key domestic imp
overrides national la
topic which cannot b

What can be addres
how best a domestic
question of how to 
requires consideratio
is but a starting-poin
lawyers from a con
further explanation.
Human Rights has p
employed to give gui
on the development 

1. European Court of H
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mpact upon freedom of thought, conscience
 considered necessary. In particular, and as
from discussion, Article 9 is closely related
espect of the values underpinning its inter-
’s guarantee of freedom of expression and to
n under Article 11. It is also supported by
such as Article 2 of Protocol No. 1 which
’ philosophical and religious beliefs are
e provision of education to their children.
the extent of a State’s responsibilities under
tion on Human Rights, it will be necessary
ese responsibilities are in any way modified.
7 permits any State, when signing the Con-
siting its instrument of ratification, to make
t of any particular provision of the Conven-
any law then in force in its territory is not in
rovision. 

F eral considerations
G
b
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w

ion on Human Rights of 1948 provides that
ht to freedom of thought, conscience and
cludes freedom to change his religion or
ther alone or in community with others and
 manifest his religion or belief in teaching,

observance.” 

HRHB9_EN.book  Page 6  Tuesday, June 26, 2007  4:08 PM
Freedom of thought, consc

recedent” is necessary in the interests of legal certainty and
uality before the law. Yet it is “moderated” by the need to ensure
at the Convention continues to reflect changes in society’s aspi-
tions and values. Examination of the case-law also allows an
preciation of the fundamental values which underpin this juris-

rudence. These underlying assumptions are often discernible
om the Strasbourg Court’s judgments, for the opportunity has
een taken to elaborate the principles which should be followed
y domestic courts and policy-makers. There is thus an important
redictive aspect to the Strasbourg Court’s case-law, for while
ere may not be a ready-available precedent for domestic guid-
ce, the underlying rationale and principle should instruct and
spire. 

wo final points. First, this Handbook is primarily concerned with
rticle 9 of the European Convention on Human Rights. How-
er, issues concerning conscience and belief may arise elsewhere
 the treaty, and brief reference to certain related guarantees that

have some particular i
and religion has been
will become apparent 
both textually and in r
pretation to Article 10
the right of associatio
additional provisions 
requires that parents
accorded respect in th
Second, in discussing 
the European Conven
to consider whether th
In particular, Article 5
vention or when depo
a reservation in respec
tion to the extent that 
conformity with the p

reedom of thought, conscience and religion: gen
uarantees of religious liberty and respect for conscience and
elief are inevitably found in the constitutional orders of liberal
emocratic societies and in international and regional human
ghts instruments. These reflect the concerns at the time of those
arged with drafting these instruments. Examples abound, each

ith perhaps subtly different emphases. In particular, Article 18 of

the Universal Declarat
“Everyone has the rig
religion; this right in
belief, and freedom, ei
in public or private, to
practice, worship and 
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ican Charter on Human and Peoples’ Rights
om of conscience, the profession and free
hall be guaranteed” and further that “no one

and order, be submitted to measures restrict-
ese freedoms”. 

hts instruments, freedom of thought, con-
 is inevitably buttressed by prohibition of dis-
nds of religion for the obvious reason that
ave an impact upon the effective exercise of
there is also a more fundamental principle:
een human beings on grounds of religion or

 affront to human dignity and a disavowal of
e Charter of the United Nations”.2 The 1990
penhagen Meeting of the Conference on the
of the CSCE further “clearly and unequivo-

alitarianism, racial and ethnic hatred, anti-
ia and discrimination against anyone as well
ligious and ideological grounds”. The revival
entalism (particularly when accompanied by
 challenge to pluralism and community toler-

ments thus generally make provision for indi-
e freedom of thought, conscience and belief;
tal convictions in the provision of children’s

aration on the Elimination of All Forms of Intolerance and of
 on Religion or Belief of 1981, Article 3.
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A fuller formulation (which includes a reference to education, but
excludes explicit recognition of the right to change religious
belief) is found in Article 18 of the International Covenant on
Civil and Political Rights of 1966: 
1. Everyone shall have the right to freedom of thought, conscience

and religion. This right shall include freedom to have or to
adopt a religion or belief of his choice, and freedom, either indi-
vidually or in community with others and in public or private,
to manifest his religion or belief in worship, observance, prac-
tice and teaching.

2. No one shall be subject to coercion which would impair his
freedom to have or to adopt a religion or belief of his choice.

3. Freedom to manifest one’s religion or beliefs may be subject only
to such limitations as are prescribed by law and are necessary to
protect public safety, order, health, or morals or the fundamen-
tal rights and freedoms of others. 

4. The States Parties to the present Covenant undertake to have
respect for the liberty of parents and, when applicable, legal
guardians to ensure the religious and moral education of their
children in conformity with their own convictions.

Such guarantees are found in other instruments at a regional level.
For example, Article 12 of the American Convention on Human
Rights provides that freedom of conscience and religion includes
the “freedom to maintain or to change one’s religion or beliefs, and
freedom to profess or disseminate one’s religion or beliefs, either
individually or together with others, in public or in private”, while

Article 8 of the Afr
specifies that “freed
practice of religion s
may, subject to law 
ing the exercise of th

In such human rig
science and religion
crimination on grou
such would clearly h
the right. However, 
“discrimination betw
belief constitutes an
the principles of th
Document of the Co
Human Dimension 
cally condemns tot
Semitism, xenophob
as persecution on re
of religious fundam
nationalism) poses a
ance.

Human rights instru
vidual and collectiv
for respect for paren

2. United Nations Decl
Discrimination Based



COUNCIL OF EUROPE HUMAN RIGHTS HANDBOOKS SERIES

ience and religion: general considerations8

ed
re
th
o

F

1

2

S
o
th

he Convention makes explicit reference to
xample of a prohibited ground for discrimi-

the rights and freedoms set forth in this Con-
cured without discrimination on any ground
 colour, language, religion, political or other
or social origin, association with a national
, birth or other status.

scrimination found in Article 14 is clearly
ly to “the rights and freedoms set forth” in

tion on Human Rights. But it is also impor-
col No. 12 establishes a more general prohi-
n by providing that “the enjoyment of any

shall be secured without discrimination on
x, race, colour, language, religion, political

tional or social origin, association with a
perty, birth or other status”. Protocol No. 12
al protection against discriminatory treat-
hich have ratified this treaty. (In respect of
embers of the European Union, additional

rimination in the areas of employment and
xists.)3 

uncil Directive 2000/78/EC of 27 November 2000.
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ucation; and for prohibition of discrimination on account of
ligion or belief. In the European Convention on Human Rights,
ese key aspects of freedom of thought, conscience and religion

r belief are found in three separate provisions.

irst, and most crucially, Article 9 provides that:

. Everyone has the right to freedom of thought, conscience and
religion; this right includes freedom to change his religion or
belief and freedom, either alone or in community with others
and in public or private, to manifest his religion or belief, in
worship, teaching, practice and observance.

. Freedom to manifest one’s religion or beliefs shall be subject
only to such limitations as are prescribed by law and are neces-
sary in a democratic society in the interests of public safety, for
the protection of public order, health or morals, or for the pro-
tection of the rights and freedoms of others.

econd, Article 2 of Protocol No. 1 of the European Convention
n Human Rights in the context of the right to education provides
at:

No person shall be denied the right to education. In the exercise
of any functions which it assumes in relation to education and
to teaching, the State shall respect the right of parents to ensure
such education and teaching in conformity with their own reli-
gious and philosophical convictions.

Third, Article 14 of t
religious belief as an e
natory treatment:

The enjoyment of 
vention shall be se
such as sex, race,
opinion, national 
minority, property

The prohibition of di
limited as it applies on
the European Conven
tant to note that Proto
bition of discriminatio
right set forth by law 
any ground such as se
or other opinion, na
national minority, pro
thus accords addition
ment in those States w
States which are also m
protection against disc
occupation also now e

3. See in particular EU Co
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uman Rights: general 

layed by religious and philosophical belief in
may once have been fair to conclude that the
 for Article 9 decisions and judgments was
 there is now a greater sense of principle and
sbourg Court disposals. 
w under Article 9 still remains comparatively
ted, has a close proximity both textually and
braces with neighbouring guarantees in the
n on Human Rights. Article 9 makes provi-
edom of thought, conscience and belief, but

anifestation of such. There is thus a clear link,
ual formulation and substantive content, with
ression and of assembly and association in

and 11. Many applications alleging a violation
ght to participate in the life of a democratic
ntain a reference to Article 9. However, the
as in many instances been able to conclude
d by an application can be better resolved by
ther of these other two guarantees, that is, by
ter as one concerning freedom of expression
s falling within the scope of Article 11’s guar-
f association.5 Article 9 also at the same time
he values associated with Article 8’s require-
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Introduction

Interpreting Article 9, European Convention on H
considerations

Introduction
Until comparatively recently, the case-law of the Strasbourg Court
and of the former Commission under Article 9 was rather limited.
Jurisprudence tended to cluster around discrete issues such as
freedom of religion in prisons, and conflicts between respect for
belief and contractual duties in employment. Further, there were
comparatively few cases in which the collective manifestation of
belief was in issue. This was probably indicative of the high level of
respect generally accorded this guarantee, for religious and philo-
sophical tolerance and respect for diversity were in most member
States of the Council of Europe at that time self-evident values. In
consequence, it was difficult for commentators on Article 9 to
discern any underlying principles and values that determined the
interpretation of this guarantee. In more recent years, however,
the Strasbourg Court has been called upon to address the scope
and content of Article 9 in an increasing number of key cases
involving matters as diverse as proselytism, refusals to grant
authorisation for places of worship or registration for religious
bodies, and prohibitions on the wearing of religious symbols in
public places. Such judgments have accorded an opportunity to
the Strasbourg Court not only to emphasise the exacting stand-
ards state authorities must meet when showing the necessity of
any interference with Article 9 rights, but also to reiterate the

central importance p
European society. It 
underlying rationale
not always clear, but
purpose behind Stra
Nevertheless, case-la
rare. Article 9, as no
in the values it em
European Conventio
sion not only for fre
also for the active m
in terms both of text
the freedoms of exp
terms of Articles 10 
of an individual’s ri
society may also co
Strasbourg Court h
that the issues raise
reference to one or o
considering the mat
and Article 10,4 or a
antee for freedom o
embraces some of t
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al Declaration on Human Rights, while the
ely replicates the formula used for balancing
st relevant competing considerations found
pean Convention on Human Rights, and
icles 8, 10 and 11. (This formula is in turn
18 of the International Covenant on Civil
 In consequence, the textual formulation
y of considering first whether Article 9 is
hereafter whether an interference also con-
he guarantee. A well-established checklist is

 of the particular guarantee?
y interference with the right guaranteed?
nce have a legitimate aim?
 “in accordance with the law”?
 “necessary in a democratic society”?
ticle 9 is thus distinct from consideration of
 interference. (Further, remember that both
fication are distinct from the issue of the
laint lodged with the Strasbourg Court, for

se the enforcement machinery provided by
ntion on Human Rights must satisfy a

ty hurdles, including exhaustion of domestic
of admissibility requirements is outwith the
k with the exception of some consideration

xtent associations can be considered as “vic-
 of bringing an application.) 

4.

5.

6.

7.
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ent of respect for private life. It also has a close link with the
ght of parents to have their philosophical and religious convic-
ons respected in the provision of their children’s education in
rms of Article 2 of Protocol No 1. Both of these guarantees are
portant in helping to protect and nurture the development of

dividual identity. Here again, though, it may be more appropri-
e to consider an issue raised by an applicant under Article 9 in
rms of one of these other provisions.6 Additionally, aspects of
e exercise of belief and conscience can also arise under other

uarantees such as Article 6 when these concern the right of
cess to a court for the determination of a religious community’s
vil rights.7 In short, many applications may seek to raise issues
nder this guarantee, but often it may be deemed more appropri-
e to dispose of the matter under a related provision of the Euro-
ean Convention on Human Rights. 

pplying Article 9: checklist of questions
he first paragraph of Article 9 proclaims freedom of thought,
nscience and religion, but the second recognises that this guar-
tee is not absolute. The first paragraph is obviously inspired by

the text of the Univers
second paragraph larg
individual rights again
elsewhere in the Euro
most obviously in Art
also found in Article
and Political Rights.)
indicates the necessit
applicable, and if so, t
stitutes a violation of t
employed to this end:
 What is the scope
 Has there been an
 Does the interfere
 Is the interference
 Is the interference
The applicability of Ar
the justification for any
applicability and justi
admissibility of a comp
someone wishing to u
the European Conve
number of admissibili
remedies. Discussion 
scope of this Handboo
of when and to what e
tims” for the purposes

For example, Feldek v. Slovakia, no. 29032/95, Reports of Judgments and Decisions
2001-VIII; Appl. no. 22838/93, Van den Dungen v. the Netherlands, (1995) DR80, p.
147. 
For example, Refah Partisi (the Welfare Party) and others v. Turkey [GC], nos.
41340/98, 41342/98, 41343/98 and 41344/98, Reports 2003-II. 
For example, Hoffman v. Austria, judgment of 23 June 1993, Series A no. 255-C, dis-
cussed at p. 56.
For example, Canea Catholic Church v. Greece, judgment of 16 December 1997,
Reports 1997-VIII.



 9: FREEDOM OF THOUGHT, CONSCIENCE AND RELIGION

11

 act motivated or influenced by a religion or

 “thought, conscience and religion”?

ought, conscience and religion” (and “religion
aph 2) suggests a potentially wide scope for
case-law indicates a somewhat narrower

 in practice. A “consciousness” of belonging to
and in consequence, the aim of seeking to
ultural identity)9 does not give rise to an
is “belief ” the same as “opinion”. Rather, per-
 within Article 9 protection must “attain a
ncy, seriousness, cohesion and importance”

 as to be considered compatible with respect
In other words, the belief must relate to a

ntial aspect of human life and behaviour” and
e deemed worthy of protection in European

0 Beliefs in assisted suicide11 or language pref-
al of human remains after death13 do not
thin the meaning of the provision. On the

ec.), no. 45599/99, 5 April 2001. 
rs v. Greece, Reports 1998-IV, para. 41.
s v. United Kingdom, judgment of 25 February 1982, Series A

ingdom, no. 2346/02, Reports 2002-III
e, judgment of 23 July 1968, Series A no. 6, Law, para. 6. 
v. Germany, (1981) DR24, p. 137 (but matter can fall within the
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Question 1: Does the complaint fall within the scope of Article 9?

These five questions need to be addressed by reference to existing
Article 9 case-law. An initial discussion of the general application
of these tests will also provide an understanding of the interplay
between the provision and other Convention guarantees as well as
an appreciation of key aspects of the Strasbourg Court’s general
approach to interpretation. Thereafter, more specific (that is, the-
matic) aspects of the protection accorded by the guarantee are
addressed (for example, the application of Article 9 in respect of
prisoners’ rights, registration of religious bodies and of places of
worship, and dress codes). While the case-law and discussion
centres largely upon religious belief, it is vital to recall that the
same principles apply in respect of other philosophical beliefs not
based upon religious faith.

Question 1: Does the complaint fall within the 
scope of Article 9?

The complaint must first fall within the scope of Article 9. The
provision covers not only the possession of thought, conscience
and religion – that is, the sphere of private or personal beliefs –
but also collective manifestation of that opinion or belief, either
individually or with others. Article 9 thus has both an internal and
an external aspect, the latter aspect involving the practice of belief
both within the private and also the public sphere. But the
primary focus of the guarantee is private and personal belief, since
acts in the public sphere dictated by conviction do not necessarily
fall within the scope of Article 9 as the term “practice” in the text

does not cover every
belief.8 

What is meant by

Use of the terms “th
or beliefs” in paragr
Article 9, but the 
approach is adopted
a minority group (
protect a group’s c
Article 9 issue. Nor 
sonal beliefs to fall
certain level of coge
and further be such
for human dignity. 
“weighty and substa
also be such as to b
democratic society.1
erences12 or dispos
involve “beliefs” wi

8. Cserjés v. Hungary (d
9. Sidiropoulos and othe
10. Campbell and Cosan

no. 48, at para. 36. 
11. Pretty v. the United K
12. Belgian Linguistic cas
13. Appl. no. 8741/79, X 

scope of Article 8). 



COUNCIL OF EUROPE HUMAN RIGHTS HANDBOOKS SERIES

 on Human Rights: general considerations12

o
sy
su
th
is
o

M
o
n

 to manifest one’s religion is not only exercisa-
 with others, “in public” and within the circle
h one shares, but can also be asserted “alone”
urthermore, it includes in principle the right

 one’s neighbour, for example through “teach-
, moreover, “freedom to change [one’s] reli-

shrined in Article 9, would be likely to remain

Court have not found it necessary to date to
tation to what is meant by “religion”. In the

be considered “mainstream” religions are
lief systems falling within the scope of the
larly covered are minority variants of such
ch as Druidism also qualify22 as do religious
ecent origin such as Jehovah’s Witnesses,23

on Sect25 and the Divine Light Zentrum26

ca movement did so appears to have been
and thus where there is a doubt as regards

14
15
16
17

18

gment of 25 May 1993, Series A no. 260-A, at para. 31.
90/92, ISKON and 8 others v. the United Kingdom, (1994)

Tsedek v. France [GC], no. 27417/95, Reports 2000-VII.
ppell v. the United Kingdom, (1987) DR53, p. 241.
gment of 25 May 1993, Series A no. 260-A.

d Church of Scientology v. Sweden, (1979), DR16, p. 68.
Austria, (1981) DR26, p. 89.
arananda and the Divine Light Zentrum v. the United King-

05.
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ther hand, pacifism,14 atheism15 and veganism16 are value-
stems clearly encompassed by Article 9 as is a political ideology
ch as communism,17 (although as noted interferences with
ought and conscience will often be treated as giving rise to
sues arising within the scope of Article 10’s guarantee of freedom
f expression or the right of association under Article 11.)18 

uch of the jurisprudence focuses upon religious beliefs. At the
utset, however, it is important to note that non-belief as well as
on-religious belief are also protected by Article 9: 

As enshrined in Article 9, freedom of thought, conscience and
religion is one of the foundations of a “democratic society”
within the meaning of the Convention. It is, in its religious
dimension, one of the most vital elements that go to make up
the identity of believers and their conception of life, but it is also
a precious asset for atheists, agnostics, sceptics and the uncon-
cerned. The pluralism indissociable from a democratic society,
which has been dearly won over the centuries, depends on it.

While religious freedom is primarily a matter of individual
conscience, it also implies, inter alia, freedom to “manifest
[one’s] religion”. Bearing witness in words and deeds is bound
up with the existence of religious convictions. According to

Article 9, freedom
ble in community
of those whose fait
and “in private”; f
to try to convince
ing”, failing which
gion or belief ”, en
a dead letter. 19

The Commission and 
give a definite interpre
case-law, what may 
readily accepted as be
protection,20 and simi
faiths.21 Older faiths su
movements of more r
Scientology,24 the Mo
(but whether the Wic
left open in one case, 

. Appl. no. 7050/75, Arrowsmith v. the United Kingdom, (1978) DR19, p. 5.

. Appl. no. 10491/83, Angelini v. Sweden, (1986), DR51, p. 41.

. Appl. no. 18187/91 W v. the United Kingdom, decision of 10 February 1993.

. Appl. nos. 16311/90, 16312/90 and 16313/90, Hazar, Hazar and Acik v. Turkey,
(1991) DR72, p. 200.

. See for example Vogt v. Germany, judgment of 26 September 1995, Series A no. 323.

19. Kokkinakis v. Greece, jud
20. See, e.g., Appl. no. 204

DR76, p. 90.
21. E.g., Cha’are Shalom Ve 
22. Appl. no. 12587/86, Cha
23. Kokkinakis v. Greece, jud
24. Appl. no. 7805/77, X an
25. Appl. no. 8652/79, X v. 
26. Appl. no. 8188/77, Omk

dom, (1981) DR25, p. 1
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ation of liberty of individuals in order to
ramme” beliefs acquired when members of a
Court deciding that a finding of a violation of
 it was unnecessary to consider any Article 9

l to disclose his beliefs arguably could under-
the guarantee, at least where the State cannot
ling justification for this. Such a justification
ndividual is seeking himself to take advantage
ge made available in domestic law on the
r example, in respect of conscientious objec-
“the former Yugoslav Republic of Macedonia”,
en penalised for failing to attend his place of
f a religious holiday. The Strasbourg Court

applicant has complained that there was an
h the inner sphere of belief in that he was
e his faith, the Court recalls that the [domestic]
 on the applicant’s appeal against the discipli-

nt imposed on him made findings effectively

ermits any contracting State, “in time of war or other public
g the life of the nation” to take measures derogating from its
 Convention “to the extent strictly required by the exigencies

vided that such measures are not inconsistent with its other
ernational law. 
rs v. Spain, No. 37680/97, paras. 31-35, ECHR 1999-II.
83, N. v. Sweden, (1984) DR40 p. 203; and Appl. no. 20972/92,
o. 20972/92, decision of 7 March 1996). 
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this matter, an applicant may be expected to establish that a partic-
ular “religion” indeed does exist).27 

The forum internum

Protection of personal thought, conscience and belief obviously
begins with the rights to hold and to change these beliefs. This
involves the area often referred to as the forum internum.28 At its
most basic, Article 9 thus seeks to prevent state indoctrination of
individuals and to permit the development, refinement and sub-
stitution of personal thought, conscience and religion. A reading
of the text points to the rights to hold and to change ideas as being
absolute rights, for paragraph 2 provides that only the “freedom to
manifest one’s religion or beliefs” may be limited by domestic law
in particular circumstances. Certainly, it must be possible for an
individual to leave a religious faith or community.29 The clear
implication from the text is thus that freedom of thought, con-
science and religion not involving a manifestation of belief cannot
be subject to state interference, although in any event it may be
difficult to envisage circumstances – even in the event of a war or
national emergency30 – in which a State would seek to obstruct the
very essence of the rights to hold and to change personal convic-
tions. However, such a situation is not entirely inconceivable,
although the sole instance found in the jurisprudence concerns

the unlawful depriv
attempt to “de-prog
sect, the Strasbourg 
Article 5 meant that
issue.31 

Forcing an individua
mine this aspect of 
advance any compel
may arise where an i
of a special privile
grounds of belief, fo
tion.32 In Kosteski v.
the applicant had be
work on the day o
observed as follows:

Insofar as the 
interference wit
required to prov
courts’ decisions
nary punishme

27. E.g., Appl. no. 7291/75, X v. United Kingdom, (1977) DR11, 55 [concerning the
“Wicca” faith].

28. E.g. Appl. no. 22838/93, Van den Dungen v. The Netherlands, (1995) DR80, p. 147.
29. See Darby v. Sweden, noted below at p. 34.

30. Further, Article 15 p
emergency threatenin
obligations under the
of the situation”, pro
obligations under int

31. Riera Blume and othe
32. See Appl. no. 10410/

Raninen v. Finland, n
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 may deem it appropriate to seek to protect
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an Marino, Reports 1999-I, paras. 34-41 at para. 39
 below at p. 34.
. the United Kingdom, (1983) DR37, 142.
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that the applicant had not substantiated the genuineness of his
claim to be a Muslim and that his conduct on the contrary cast
doubt on that claim in that there were no outward signs of his
practising the Muslim faith or joining collective Muslim wor-
ship. While the notion of the State sitting in judgment on the
state of a citizen’s inner and personal beliefs is abhorrent and
may smack unhappily of past infamous persecutions, the Court
observes that this is a case where the applicant sought to enjoy a
special right bestowed by [domestic] law which provided that
Muslims could take holiday on particular days. … In the
context of employment, with contracts setting out specific obli-
gations and rights between employer and employee, the Court
does not find it unreasonable that an employer may regard
absence without permission or apparent justification as a disci-
plinary matter. Where the employee then seeks to rely on a par-
ticular exemption, it is not oppressive or in fundamental
conflict with freedom of conscience to require some level of sub-
stantiation when that claim concerns a privilege or entitlement
not commonly available and, if that substantiation is not forth-
coming, to reach a negative conclusion. …33

hile there is no explicit reference to the prohibition of coercion
 hold or to adopt a religion or belief (as appears in Article 18 of
e International Covenant on Civil and Political Rights), Article 9
sues may also arise in situations in which individuals are
quired to act against their conscience or beliefs. In Buscarini and

others v. San Marino, 
elected to parliament h
the Bible as a condi
respondent governme
used (“I, swear on the 
the Constitution of th
and social rather than
Commission that it “w
of a mandate intend
within Parliament sub
a particular set of bel
the imposition of the
“necessary in a democ
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means of taxation wit
to leave the church 
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example, domestic law
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. Appl. no. 55170/00, 13 April 2006, at para. 39.

34. Buscarini and others v. S
35. Darby v. Sweden, noted
36. Appl. no. 10358/83, C v
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fs, and group worship is likely to be an inte-
ctice of a religious faith). 

us implies a perception on the part of adher-
f activity is in some manner prescribed or

ifies as a “manifestation” of religion or belief
l analysis, for as the Commission noted in
ited Kingdom, the term “does not cover each

ed or influenced by a religion or a belief ”.41 As
rmulation refers to “worship, teaching, prac-

”. The case-law makes clear that such matters
ral participation in the life of a religious com-
ghtering of animals in accordance with reli-

are readily covered by the term. However, a
 drawn between an activity central to the

ion or belief, and one which is merely inspired
y it. 

e United Kingdom, the applicant who was a
nvicted for handing out leaflets to soldiers.

used not upon the promotion of non-violent
ith political issues but instead had been criti-
olicy in respect of civil unrest in one part of
mmission accepted that any public declara-
ed the idea of pacifism and urged acceptance
 the belief in non-violence would fall to be
mal and recognised manifestation of pacifist

rowsmith v. the United Kingdom (1978) DR19, p. 5.
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Question 1: Does the complaint fall within the scope of Article 9?

proselytism”, that is, encouragement or pressure to change reli-
gious belief which can be deemed inappropriate in the particular
circumstances of the case.37 Further, in accordance with Article 2
of Protocol No. 1 the philosophical or religious convictions of
parents must be respected by the State when providing education,
and thus a parent may prevent the “indoctrination” of his child in
school.38

Manifestations of religion or belief

Article 9 also protects acts intimately linked to the forum internum
of personal belief.39 For example, “bearing witness in words and
deeds is bound up with the existence of religious convictions”.40

The specific textual reference to the “freedom, either alone or in
community with others and in public or private, to manifest
[one’s] religion or belief, in worship, teaching, practice and
observance” underlines that manifestation of belief is an integral
part of the protection accorded by the guarantee. “Manifestations”
of belief appear distinguishable from the expression of thought or
conscience falling within the scope of Article 10’s guarantee of
freedom of speech, and may involve both individual and collective
activity (for example, individuals may attempt to persuade others

to change their belie
gral aspect of the pra

A “manifestation” th
ents that a course o
required. What qual
may call for carefu
Arrowsmith v. the Un
act which is motivat
noted, the textual fo
tice and observance
as proselytism, gene
munity, and the slau
gious prescriptions 
distinction must be
expression of a relig
or even encouraged b

In Arrowsmith v. th
pacifist had been co
The leaflets had foc
means for dealing w
cal of government p
the country. The Co
tion which proclaim
of a commitment to
considered as a “nor

37. Kokkinakis v. Greece, discussed below at p. 40. 
38. Kjeldsen, Busk Madsen and Pedersen v. Denmark, discussed below at p 49. See also

Appl. no. 10491/83, Angeleni v. Sweden, (1986) DR51, p. 41; and Appl. no. 23380/94,
C.J., J.J and E.J. v. Poland, (1996) DR84, p. 46.

39. Appl. no. 23380/94, CJ, JJ and EJ v. Poland, (1996) DR84, p. 46.
40. Kokkinakis v. Greece, judgment of 25 May 1993, Series A no. 260-A, at para. 31. 41. Appl. no. 7050/75, Ar
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 observance” is prescribed or merely moti-
thus not always be straightforward. The
e jurisprudence giving rise to interferences
ifest belief tend to involve “manifestations”
than in the private sphere (for example,
others, or wearing religious symbols in uni-
 consideration in resolving a complaint is
r state action or its proportionality, but it is
 appreciate that not every act in the public
 individual conviction will necessarily fall
 provision.47 

ct of Article 9

ents of the guarantee relating to the forum
idual manifestation of thought, conscience
 also protects manifestation of belief with
ate and public spheres. Worship with others
us form of collective manifestation. Access

 and restrictions placed upon adherents’
 services or observances will give rise to
his area, then Article 9 needs to be inter-
protection accorded by Article 11. Further,
unity must be guaranteed access to court to

42
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 der Dungen v. the Netherlands, (1995), DR80, p. 147.
no. 25781/94, Reports 2001-IV, paras. 241-247 (restrictions
 access to places of worship curtailed ability to observe reli-
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elief ”, but as the leaflets in question had expressed not her own
acifist values but rather her critical observations of governmental
olicy, their distribution could not qualify as a “manifestation” of
belief under Article 9 even although this had been motivated by
belief in pacifism.42 Similarly, the distribution of anti-abortion
aterial outside a clinic will not be deemed to involve expression

f religious or philosophical beliefs as this involves essentially per-
ading women not to have an abortion.43 (Note, though, that
terferences with the right to disseminate materials of the kind in

uestion in these two applications did give rise to issues falling
nder Article 10’s guarantee of freedom of expression.) Nor can
e refusal to work on a particular day be deemed a manifestation

f religious belief, even although the absence may have been moti-
ated by such.44 A refusal to hand over a letter of repudiation to a
rmer spouse in terms of Jewish law also does not involve a man-

estation of belief,45 nor will the choice of forenames for children
lthough this falls within the scope of “thought” within the
eaning of Article 9).46 

uch cases illustrate that care is needed in determining what is
eant by the term “manifestation”. Establishing whether “worship,

teaching, practice and
vated by belief may 
factual situations in th
with the right to man
in the public rather 
attempting to convert 
versity). Here, the key
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crucial at this stage to
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Article 9 issues.48 In t
preted in light of the 
since a religious comm

. Appl. no. 7050/75, Arrowsmith v. the United Kingdom (1978) DR19, p. 5, at
paras. 71-72.

. Appl. no. 22838/93, Van den Dungen v. the Netherlands, (1995) DR80, p. 147. See
also Appl. no. 11045/84, Knudsen v. Norway, (1985) DR42, p. 247.

. Appl. no. 8160/78, X v. United Kingdom, (1981) DR22, p. 27; and Kosteski v. “the
former Yugoslav Republic of Macedonia”, judgment of 13 April 2006, para. 38.

. Appl. no. 10180/82, D. v. France, (1983) DR35, p. 199.

. Appl. no. 27868/95, Salonen v. Finland, (1997) DR90, p. 60.

47. Appl. no. 22838/93, van
48. Cyprus v. Turkey [GC], 
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n v. Norway (1985) DR42, p. 247. 
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ea Catholic Church v. Greece, judgment of 16 December 1997,
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safeguard its interests, Article 6 may therefore also be of crucial
importance:

… since religious communities traditionally exist in the form of
organised structures, Article 9 must be interpreted in the light
of Article 11 of the Convention, which safeguards associative
life against unjustified State interference. Seen in that perspec-
tive, the right of believers to freedom of religion, which includes
the right to manifest one’s religion in community with others,
encompasses the expectation that believers will be allowed to
associate freely, without arbitrary State intervention. Indeed,
the autonomous existence of religious communities is indispen-
sable for pluralism in a democratic society and is thus an issue
at the very heart of the protection which Article 9 affords. 

In addition, one of the means of exercising the right to manifest
one’s religion, especially for a religious community, in its collec-
tive dimension, is the possibility of ensuring judicial protection
of the community, its members and its assets, so that Article 9
must be seen not only in the light of Article 11, but also in the
light of Article 6.49

The protection accorded to this collective aspect of the freedom of
thought, conscience and belief by Article 9 is illustrated above all
by cases in which state authorities have attempted to interfere in
the internal organisation of religious communities. Where the
individual and collective aspects of Article 9 may conflict, it will

generally be appropr
the individual man
reason that “a churc
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49. Metropolitan Church of Bessarabia v. Moldova, no. 45701/99, Reports 2001-XII, at
para. 118.

50. Appl. no. 8160/78, X
no. 11045/84, Knudse

51. See for example App
DR16 p. 68; and Can
Reports 1997-VIII, p
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 a corporate body with limited liability. As
ple required by domestic law to pay tax as any
dy, regardless of the underlying purpose of its
nt of its links with the applicant association
nd irrespective of the final receiver of the tax
 from it. Finally, it has not been shown that
ciation would have been prevented from pur-
’s commercial activities in its own name. 52

on of representative status in respect of an
rs appears only to extend to religious belief
 of interference with thought or conscience.
formation-Therapie” and Hagen v. Austria,
on was a private non-profitmaking organi-
 abuse rehabilitation centres. The dispute
ent imposed upon therapists to disclose

o their clients, a requirement characterised
matter of conscience. For the Commission,
tion fell to be rejected ratione personae: 

 does not claim to be a victim of a violation of
ion rights. Moreover, the rights primarily
ight to freedom of conscience under Article 9
 and the right not to be subjected to degrading
ishment (Article 3), are by their very nature
 being exercised by a legal person such as a

stannus oy Vapaa ajattelija ab, Vapaa-ajattelijain liitto –
 and Kimmo Sundström v. Finland (1996), DR85, p. 29. 
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apaa ajattelija ab, Vapaa-ajattelijain liitto – Fritänkarnas förbund
 and Kimmo Sundström v. Finland, the first applicant was a

mited liability company, the second was a registered umbrella
sociation (of “freethinkers”), and the third was the manager of
e applicant company and a member of one of the branches of the
plicant association. The applicant company had been set up

ith the primary aim of publishing and selling books reflecting
d promoting the aims of the philosophical movement. The
mpany had been required to pay a church tax, a requirement

pheld by the domestic courts as the company was a commercial
terprise rather than a religious community or a public utility

rganisation. In deciding that the part of the application alleging a
iolation with Article 9 rights was manifestly ill-founded, the
ommission remarked as follows:

The Commission recalls that pursuant to the second limb of
Article 9 para. 1 the general right to freedom of religion
includes, inter alia, freedom to manifest a religion or “belief ”
either alone or “in community with others” whether in public or
in private. The Commission would therefore not exclude that
the applicant association is in principle capable of possessing
and exercising rights under Article 9 para. 1. However, the
complaint now before the Commission merely concerns the
obligation of the applicant company to pay taxes reserved for
Church activities. The company form may have been a deliber-
ate choice on the part of the applicant association and its
branches for the pursuance of part of the freethinkers’ activities.
Nevertheless, for the purposes of domestic law this applicant
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other corporate bo
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the Convention. Her claims do not involve a
tation of a religion or belief, through worship,
e or observance as described in the second sen-

 paragraph. … To the extent that the applicant's
er commitment to the principle of personal
claim is a restatement of the complaint raised
of the Convention.57

it will also be necessary in many instances to
ould be more appropriate to consider a com-

r provision of the Convention. The depriva-
rganisation’s material resources, for example,
 fall within the scope of Article 9, but rather to
nder the protection of property in terms of
No 1.58 Similarly, refusal to grant an individ-
m the payment of a church tax on the ground
ay be better considered in terms of the right

 conjunction with the prohibition on discrim-
ent of Convention guarantees rather than as

ce or religion.59 A claim that the refusal to rec-
 an underage girl as permitted by Islamic law
nce with manifestation of belief was deemed
 scope of Article 9 but rather Article 12.60

ingdom, no. 2346/02, Reports 2002-III at para. 82.
 v. Greece, judgment of 9 December 1994, Series A no. 301-A.
0) Series A no. 187, paras. 30-34. 
han v. the United Kingdom, (1986) DR48, 253.
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private association. Insofar as Article 9 is concerned, the Com-
mission considers that a distinction must be made in this
respect between the freedom of conscience and the freedom of
religion, which can also be exercised by a church as such….53 

Limits to the scope of Article 9

The scope of Article 9 cannot be stretched too far. It does not
include, for example, matters such as the non-availability of
divorce,54 the distribution of information persuading women not
to undergo abortions,55 or a determination of whether the sale of
public housing in order to boost a political party’s electoral
chances involved wilful misconduct on the part of a politician.56

Nor does belief in assisted suicide qualify as a religious or philo-
sophical belief, but this is rather a commitment to the principle of
personal autonomy more appropriate for discussion under
Article 8, as the Strasbourg Court made clear in Pretty v. the
United Kingdom: 

The Court does not doubt the firmness of the applicant’s views
concerning assisted suicide but would observe that not all opin-
ions or convictions constitute beliefs in the sense protected by

Article 9 § 1 of 
form of manifes
teaching, practic
tence of the first
views reflect h
autonomy, her 
under Article 8 

Further, as stressed, 
consider whether it w
plaint under anothe
tion of a religious o
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ognise marriage with
involved an interfere
not to fall within the53. Appl. no. 11921/86, Verein “Kontakt-Information-Therapie” and Hagen v. Austria

(1988) DR57, p. 81.
54. Johnston and others v. Ireland, judgment of 18 December 1986, Series A no. 112,

para. 63.
55. Appl. no. 22838/93, Van den Dungen v. the Netherlands, (1995) DR80, p. 147.
56. Porter v. the United Kingdom (dec.), no. 15814/02, 8 April 2003.

57. Pretty v. the United K
58. The Holy Monasteries
59. Darby v. Sweden (199
60. Appl. no. 11579/85, K
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even in situations where clearly deep and
ave been involved. In the related cases of
d Efstratiou v. Greece, for example, pupils
itnesses had been punished for failing to

memorating the country’s national day
 (and that of their families) that such events
ith their firmly-held pacifism. The Stras-
red that the nature of these parades had
ration of democracy and human rights, and
unt the involvement of military personnel,
 be considered to have been such as to have
s’ pacifist convictions.63 Such cases illustrate
essment of complaints involving Article 9
The assessment may also be contentious:
dges could discern no ground for holding

a public event designed to show solidarity
 was anathema to personal religious belief

“necessary in a democratic society”. 

61

62

ment of 18 December 1996, Reports 1996-VI, paras. 37-38;
ce, judgment of 18 December 1996, Reports 1996-VI,
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uestion 2: Has there been any interference with 
rticle 9 rights?

nce it can be shown that the issue falls within the scope of
rticle 9, it will be for the applicant to establish that there has been
 “interference” with his Article 9 rights. An “interference” with
 individual’s rights will normally involve the taking of a measure

y a state authority; it can, where a positive obligation on the part
f state authorities is recognised, also involve the failure to take
me necessary action. (An “interference” is distinct from a “vio-
tion”: determination that there has been an “interference” with
 individual’s rights merely leads to further consideration under

aragraph 2 as to whether this “interference” was or was not justi-
ed in the particular circumstances.)

or the purposes of Article 9, though, it is crucial that the chal-
nged involves a state rather than an ecclesiastical body. Thus
here a dispute over a matter such as use of the liturgy, state
sponsibility will not be engaged since such involves a challenge
 a matter of internal church administration taken by a body that
 not a governmental agency.61 This is so even where the religious
ody involved is recognised by domestic law as enjoying the par-
cular status of an established church.62 
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. Appl. no. 24019/94, Finska församlingen i Stockholm and Teuvo Hautaniemi v.
Sweden, (1996) DR85, 94.

. Appl. no. 7374/76, X v. Denmark, (1976) DR5, p. 158.

63. Valsamis v. Greece, judg
and Efstratiou v. Gree
paras. 38-39.
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ance with dietary requirements, although the
ited to ensuring there is reasonable access to

 than access to facilities for the ritual prepara-
ver, it will not generally be considered neces-
 allow an employee to make arrangements to
art in religious observances,66 even although
pon an employer (were such a duty to be rec-
to be an onerous one in most cases. 

s obvious whether a positive obligation to
science or religion exists. In deciding more
r not a positive obligation arises, the Stras-
k to “have regard to the fair balance that has

n the general interest of the community and
te interests of the individual, or individuals,
r, the Strasbourg Court has not always drawn
between the obligation to take steps, and

tion which has been taken at domestic level
ancing protection for belief. In other words,
an important difference between Strasbourg
of domestic measures taken with a view to
 cases in which the failure to take steps to
termined to have involved an interference.

sedek v. France [GC], no. 27417/95, Reports 2000-VII, dis-
.
low.
nos 33490/96 and 34055/96, Dubowska and Skup v. Poland,
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Question 2: Has there been any interference with Article 9 rights?

Positive obligations 

Under the European Convention on Human Rights, Article 1,
contracting states undertake to “secure to everyone within their
jurisdiction” the rights and freedoms set out in the Convention
and its protocols. In consequence, a State is first under a negative
obligation to refrain from interfering with the protected rights.
This negative obligation is reflected, for example, in the language
used in Article 9 which provides that “[f]reedom to manifest one’s
religion or beliefs shall be subject only to such limitations as …”. 
The overarching obligation to secure rights is, however, not con-
fined to a requirement that states refrain from interfering with
protected rights: it can also place the State under an obligation to
take active steps. The guarantees found in the European Conven-
tion on Human Rights have to be practical and effective rights.
Hence, Strasbourg jurisprudence contains the idea of “positive
obligations”, that is, responsibilities upon the State to take certain
action with a view to protecting the rights of individuals. 
The fundamental principle driving the case-law on positive obli-
gations is the duty on the part of state authorities to ensure that
religious liberty exists within a spirit of pluralism and mutual tol-
erance. For example, it may be necessary for the authorities to
engage in “neutral mediation” to help factions resolve internal
dispute within religious communities.64 It may also be expected
that domestic arrangements permit religious adherents to practise

their faith in accord
obligation may be lim
the foodstuff, rather
tion of meat.65 Howe
sary to take steps to
allow him to take p
the burden placed u
ognised) is unlikely 

It is thus not alway
protect thought, con
generally whether o
bourg Court will see
to be struck betwee
the competing priva
concerned”.67 Furthe
a clear distinction 
approval of state ac
with the aim of adv
there appears to be 
Court approbation 
promote belief, and
protect belief is de

64. Supreme Holy Council of the Muslim Community v. Bulgaria, no. 39023/97,
16 December 2004.

65. Cha’are Shalom Ve T
cussed below at p. 24

66. Discussed at p. 22 be
67. For example, Appl. 

(1997) DR89, 156.



COUNCIL OF EUROPE HUMAN RIGHTS HANDBOOKS SERIES

 on Human Rights: general considerations22

W
d
A
n
co
o
“n
g
th
v.
ti
“n
A
en
si
th
w
re
si

nvention, although the State authorities must
 particularly delicate area. 
sbourg Court determined that the authori-

ht the reunification of the divided commu-
 to compel the imposition of a single
will of one of the two rival leaderships. This
mediation” and had thus involved an inter-
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eedom of thought, conscience and 

yment, the Article 9 appears particularly
le, a State may seek to ascertain the values
ndidates for public employment, or dismiss
hat they hold views incompatible with their
rder to perform its role as the neutral and
 the exercise of religious beliefs, the State
 on its serving or future civil servants, who
ld a portion of its sovereign power, the duty
g part” in the activities of religious move-

 of the Muslim Community v. Bulgaria, no. 39023/97,
9 and 80, 16 December 2004, discussed further at p. 42,

ent of 26 September 1995, Series A no. 323, paras. 41-68
 and 11).
re Party) and others v. Turkey [GC], nos. 41340/98, 41342/
/98, ECHR 2003-II, at para. 94.
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hether action is mandatory or merely permissive will always
epend on the circumstances. 
 situation in which the State has actively intervened in the inter-
al arrangements of a religious community in order to resolve
nflict between adherents can involve discharge of a positive

bligation arising under Article 9. Where this merely involves
eutral mediation” in disputes between different competing reli-

ious factions there will be no interference with Article 9 rights as
e case of The Supreme Holy Council of the Muslim Community
Bulgaria makes clear. However, the nature of such an interven-

on must be considered carefully, for action going beyond mere
eutral mediation” will indeed involve an interference with
rticle 9 rights. This case concerned efforts made by the respond-
t government to address long-standing and continuing divi-

ons caused by conflicts of a political and personal nature within
e Muslim religious community. The question was essentially
hether the resultant change of religious leadership had been the
sult of undue state pressure rather than the outcome of a deci-
on freely arrived at by the community:

The Government argued that the authorities had merely medi-
ated between the opposing groups and assisted the unification
process as they were under a constitutional duty to secure reli-
gious tolerance and peaceful relations between groups of believ-
ers. The Court agrees that States have such a duty and that
discharging it may require engaging in mediation. Neutral
mediation between groups of believers would not in principle
amount to State interference with the believers’ rights under

Article 9 of the Co
be cautious in this

Here, though, the Stra
ties had actively soug
nity by taking steps
leadership against the 
went beyond “neutral 
ference with Article 9 

Employment and fr
religion

In the area of emplo
restricted. For examp
and beliefs held by ca
them on the grounds t
office.69 Indeed, “in o
impartial organiser of
may decide to impose
will be required to wie
to refrain from takin
ments.70 

68. Supreme Holy Council
paras. 76-86 at paras. 7
below.

69. Vogt v. Germany, judgm
(disposal under Arts. 10

70. Refah Partisi (the Welfa
98, 41343/98 and 41344
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e implied the possibility of placing on certain of
eedoms of members of the armed forces limita-
of being imposed on civilians. States may adopt
 disciplinary regulations forbidding this or that
 in particular an attitude inimical to an estab-
ecting the requirements of military service.

d that the applicant, within the limits imposed
ents of military life, was able to fulfil the obliga-
nstitute the normal forms through which a
s his religion. For example, he was in particular
y five times a day and to perform his other reli-
h as keeping the fast of Ramadan and attend-
yers at the mosque. The Supreme Military
was, moreover, not based on [the applicant’s]
s and beliefs or the way he had performed his

but on his conduct and attitude. According to
horities, this conduct breached military disci-
nged the principle of secularism. The Court
cludes that the applicant’s compulsory retire-
ount to an interference with the right guaran-

9 since it was not prompted by the way the
ested his religion.73

e are special features accepted as being of par-
patibility between contractual or other duties

or principle will not normally give rise to an

ent of 1 July 1997, Reports 1997-IV, at paras. 28-31.
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Question 2: Has there been any interference with Article 9 rights?

The Strasbourg Court has also been so far reluctant to recognise
any positive obligation on the part of employers to take steps to
facilitate the manifestation of belief, for example, by organising
the discharge of responsibilities to allow an individual to worship
at a particular time or in a particular manner. Employees have a
duty to observe the rules governing their working hours, and dis-
missal for failing to attend work on account of religious observ-
ances does not give rise to an issue falling within the scope of
Article 9.71 Further, a member of the clergy of an established
church is expected not only to discharge religious but also secular
duties, and cannot complain if the latter conflict with his personal
beliefs, for his right to relinquish his office will constitute the ulti-
mate guarantee of his freedom of conscience.72 The justification
for such an approach is the voluntary nature of employment, and
the principle that an employee who leaves his employment is able
to follow whatever observances he feels are necessary. In Kalaç
v. Turkey, the Strasbourg Court held that a member of the armed
forces had voluntarily accepted restrictions upon his ability to
manifest his beliefs when joining up on the grounds of the exigen-
cies of military life (although in any event, in this case the Court
was not satisfied that the applicant had been prevented from ful-
filling his religious observations): 

In choosing to pursue a military career [the applicant] was
accepting of his own accord a system of military discipline that

by its very natur
the rights and fr
tions incapable 
for their armies
type of conduct,
lished order refl

It is not conteste
by the requirem
tions which co
Muslim practise
permitted to pra
gious duties, suc
ing Friday pra
Council’s order 
religious opinion
religious duties 
the Turkish aut
pline and infri
accordingly con
ment did not am
teed by Article
applicant manif

In short, unless ther
ticular weight, incom
and personal belief 71. Appl. no. 24949/94, Kotinnen v. Finland, (1996) DR87, p. 68. See also Appl.

no. 29107/95, Stedman v. the United Kingdom, (1997) DR89, p. 104.
72. Appl. no. 11045/84, Knudsen v. Norway, (1985) DR42, p. 247. 73. Kalaç v. Turkey, judgm
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t ritual slaughter constituted a religious
rpose was the supply to Jews of meat from
 accordance with religious prescriptions, an
 religion’s practice: 
sociation can rely on Article 9 of the Conven-
 the French authorities' refusal to approve it,

hter must be considered to be covered by a
y the Convention, namely the right to mani-
 in observance, within the meaning of

he Court notes that by establishing an excep-
iple that animals must be stunned before
law gave practical effect to a positive under-
e’s part intended to ensure effective respect for
n. [Domestic law], far from restricting exer-
m, is on the contrary calculated to make pro-
ganise its free exercise. The Court further
 fact that the exceptional rules designed to
tice of ritual slaughter permit only ritual
rised by approved religious bodies to engage

self lead to the conclusion that there has been
th the freedom to manifest one’s religion. The
ike the Government, that it is in the general
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sue under Article 9, and thus action taken as a result of the delib-
ate non-observance of professional duties is unlikely to consti-
te an interference with an individual’s rights.74 

ermitting due recognition of religious practices

 most cases, though, it may be relatively straightforward to
tablish that an interference with Article 9 rights has taken place.
urtailing access to places of worship and restricting the ability of
herents to take part in religious observances will amount to

nterferences”, 75 as will the refusal to grant any necessary official
cognition to a church.76 In other cases, though, it will again be

ecessary to examine the facts with particular care. For example,
e failure to accord a religious community access to meat from
imals slaughtered in accordance with religious prescriptions
ay involve an interference with Article 9. However, as the judg-
ent in Cha’are Shalom Ve Tsedek v. France clarifies, it is the issue

f accessibility to such meat rather than the grant of authority to
rry out ritual slaughter that appears to be crucial. In this case, a
ligious body sought to challenge a refusal by the authorities to

rant the necessary permission to allow it to perform the slaughter
f animals for consumption in accordance with its ultra-orthodox
eliefs. Another Jewish organisation had received approval for the

slaughter of animals ac
marginally from those
tion alleged that the
Article 9, and also of 
was uncontested tha
observance whose pu
animals slaughtered in
essential aspect of that

[T]he applicant as
tion with regard to
since ritual slaug
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Court considers, l

. Cserjés v. Hungary (dec.), no. 45599/99, 5 April 2001.

. Cyprus v. Turkey [GC], no. 25781/94, Reports 2001-IV, paras. 241-247 (restrictions
on movement including access to places of worship curtailed ability to observe reli-
gious beliefs).

. Discussed below at p. 44.
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termined that there had not been an interfer-
ciation’s rights since it had not been made
ssociation’s adherents to obtain meat slaugh-
onsidered appropriate. (In any event, even if
interference with Article 9 rights, there had
 the guarantee as the difference in treatment
ociations also followed a legitimate aim, and
elationship of proportionality between the
 the aim sought to be realised.)77 

aps does not fully address the issue of the
ositive obligations to respect religious plural-
m the judgment whether, for example, a State

opriate to prohibit ritual slaughter on the
elfare, and if so, whether it must facilitate in
portation of meat from other countries. The

nsistence in its case-law that any tension in
by religious differences should be addressed
imination of pluralism but by encouraging
nd understanding between individuals and
he maintenance of pluralism does not seem to
ht of groups to insist upon recognition of and
laims: the maintenance of pluralism seems to

om its active promotion. 

Tsedek v. France [GC], no. 27417/95, Reports 2000-VII,
. 74, 76-78, 80 and 81. 
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Question 2: Has there been any interference with Article 9 rights?

interest to avoid unregulated slaughter, carried out in condi-
tions of doubtful hygiene, and that it is therefore preferable, if
there is to be ritual slaughter, for it to be performed in slaugh-
terhouses supervised by the public authorities. …

However, when another religious body professing the same reli-
gion later lodges an application for approval in order to be able
to perform ritual slaughter, it must be ascertained whether or
not the method of slaughter it seeks to employ constitutes exer-
cise of the freedom to manifest one’s religion guaranteed by
Article 9 of the Convention. In the Court’s opinion, there would
be interference with the freedom to manifest one’s religion only
if the illegality of performing ritual slaughter made it impossi-
ble for ultra-orthodox Jews to eat meat from animals slaugh-
tered in accordance with the religious prescriptions they
considered applicable. But that is not the case. 

In this instance, the applicant religious body had sought permis-
sion from the authorities for the slaughter of animals carried out
in a similar (but not entirely identical) manner by a distinct reli-
gious group, but this had been refused. The Strasbourg Court
decided that this had not involved an “interference” with Article 9.
First, the method of slaughter employed by the ritual slaughterers
of the association was identical to the other association, apart
from the thoroughness of the examination of the animal after it
had been killed. Second, meat prepared in a manner consistent
with the applicant association’s beliefs was also available from
other suppliers in a neighbouring country. On these grounds, the

Strasbourg Court de
ence with the asso
impossible for the a
tered in a manner c
there had been an 
been no violation of
between the two ass
had a reasonable r
means employed and

This judgment perh
extent of the State’s p
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groups is clear. But t
imply an absolute rig
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be distinguishable fr

77. Cha’are Shalom Ve 
paras. 73-85, at paras
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he particular aim it wishes to advance; in
ce purporting to have a legitimate aim will
 fall within the scope of one of the listed
icular guarantee. Thus in Serif v. Greece, a
ence of having usurped the functions of a
 religion” was accepted as an interference
 legitimate aim of protecting public order, 78

Greece, the Strasbourg Court readily agreed
 proselytism sought to protect the rights and

 State can establish a legitimate aim for an
lustrated by the judgment in Metropolitan
nd others v. Moldova. Here, the Strasbourg

respondent Government’s submissions that
r a religious community had sought to

sts listed in paragraph 2: 

llow the application for recognition lodged by
s intended to protect public order and public
ovan State, whose territory had repeatedly
imes from Romanian to Russian control and
 ethnically and linguistically varied popula-

o, the young Republic of Moldova, which had
 since 1991, had few strengths it could depend
ntinued existence, but one factor conducive to

t of 14 December 1999, Reports 1999-IX, paras. 49-54.
993) A 260-A, para. 44.
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uestion 3. Is the limitation on manifestation of 
ligion or belief for at least one of the recognised 
gitimate aims?

he freedom of thought, conscience and religion is not absolute.
s noted, Article 9, paragraph (2) provides that a State may inter-
re with a “manifestation” of thought, conscience or religion in
rtain circumstances. As discussed, it will first be necessary to

etermine whether the impugned decision falls within the scope
f Article 9 and whether this involves a “manifestation” of
eedom of thought, conscience and religion. Next, it will be nec-
sary to consider whether there has been an “interference” with
e guarantee. Thereafter, the issue is whether there has been a

iolation of Article 9. This is assessed by reference to three tests:
hether the interference pursues a legitimate aim, whether the
terference is “prescribed by law”, and whether the interference is
ecessary in a democratic society”. 
n interference must first be shown by the State to have been jus-
fied for one of the prescribed state interests listed in paragraph 2.
hese recognised legitimate interests – “the interests of public
fety, for the protection of public order, health and morals, or for
e rights and freedoms of others” – are in their textual formula-

on narrower than the interests recognised in Articles 8, 10
d 11 (thus national security is not recognised as such an aim in

rticle 9), but in any event, this test will not in practice pose any
ifficulty for respondent States as inevitably any interference will
e deemed by the Strasbourg Court to have been taken in order to
rther one (or more) of these listed interests. In principle, it is for

the State to identify t
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readily be deemed to
objectives of the part
conviction for the off
minister of a “known
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that the prohibition of
freedoms of others.79
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78. Serif v. Greece, judgmen
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 of an interference is distinct from assessment
 is thus important to distinguish between the
 aim” in this test, and that of “pressing social
ect of application of the test of “necessary in a

: while the former will not pose any difficulty
 justify an interference with Article 9 rights,

 different in respect of the latter requirement.
 Court disposed of these public order and

respect of the “necessary in a democratic soci-
cular case is considered below.81

e limitation on “manifestation” of 
f “prescribed by law”?
st next be shown by the State as having been
This concept expresses the value of legal cer-
e defined broadly as the ability to act within a
ithout fear of arbitrary or unforeseeable state
he challenged measure must have a basis in
e both adequately accessible and foreseeable,
sufficient protection against arbitrary applica-
se issues have only occasionally, though, fea-
urisprudence. In any event, the Strasbourg
ing to give a firm answer to whether an inter-

d by law” if it is satisfied that the interference
ssary in a democratic society”.82 (Where the

of Bessarabia and others v. Moldova at paras. 111-113.
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Question 4. Is the limitation on “manifestation” of religion or belief “prescribed by law”?

stability was religion, the majority of the population being
Orthodox Christians. Consequently, recognition of the
Moldovan Orthodox Church, which was subordinate to the
patriarchate of Moscow, had enabled the entire population to
come together within that Church. If the applicant Church were
to be recognised, that tie was likely to be lost and the Orthodox
Christian population dispersed among a number of Churches.
Moreover, under cover of the applicant Church, which was sub-
ordinate to the patriarchate of Bucharest, political forces were
at work, acting hand-in-glove with Romanian interests favour-
able to reunification between Bessarabia and Romania. Recog-
nition of the applicant Church would therefore revive old
Russo-Romanian rivalries within the population, thus endan-
gering social stability and even Moldova’s territorial integrity. 

The applicants denied that the measure complained of had
been intended to protect public order and public safety. They
alleged that the Government had not shown that the applicant
Church had constituted a threat to public order and public
safety. 

The Court considers that States are entitled to verify whether a
movement or association carries on, ostensibly in pursuit of
religious aims, activities which are harmful to the population or
to public safety Having regard to the circumstances of the case,
the Court considers that the interference complained of pursued
a legitimate aim under Article 9 paragraph 2, namely protec-
tion of public order and public safety.80 

The aim or purpose
of its justification. It
notion of “legitimate
need” arising in resp
democratic society”
to a State seeking to
the situation is very
How the Strasbourg
safety arguments in 
ety” test in this parti

Question 4. Is th
religion or belie
The interference mu
“prescribed by law”. 
tainty which might b
settled framework w
interference. Thus t
domestic law and b
and further contain 
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tured in Article 9 j
Court may avoid hav
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has not been “nece

80. Metropolitan Church 
81. At p. 45 et seq.
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 reasonable in the circumstances, the conse-
iven action may entail. 

of qualification added by the Strasbourg

es need not be foreseeable with absolute cer-
 shows this to be unattainable. Again, whilst
 desirable, it may bring in its train excessive
w must be able to keep pace with changing

cordingly, many laws are inevitably couched
o a greater or lesser extent, are vague and
ion and application are questions of prac-

application of this test in Article 9 jurispru-
s requirements. In Kokkinakis v. Greece, the
gue that the definition of “proselytism” was
in domestic law thus rendering it first possi-
gious conversation or communication to be
ion, and second impossible for any individ-
nduct accordingly. The Strasbourg Court,
able that the wording of many statutes will
cision, agreed with the respondent govern-

e of a body of settled and published national
emented the statutory provision was suffi-

82

83

84 ited Kingdom (no. 1), judgment of 26 April 1979, Series A
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terference with Article 9 rights has involved the imposition of a
iminal sanction, an applicant may well additionally allege a vio-
tion of Article 7 of the Convention which enshrines the principle
f nullum crimen, nulla poena sine lege.83 In such instances, the
trasbourg Court is likely to address the issues raised under
rticles 7 and 9 by using a similar approach.84)

he classic formulation of the test to be applied is found in a case
volving freedom of expression, but this is of equal applicability
 respect of Article 9 cases:

In the Court’s opinion, the following are two of the require-
ments that flow from the expression “prescribed by law”. Firstly,
the law must be adequately accessible: the citizen must be able
to have an indication that is adequate in the circumstances of
the legal rules applicable to a given case. Secondly, a norm
cannot be regarded as a “law” unless it is formulated with suffi-
cient precision to enable the citizen to regulate his conduct: he
must be able – if need be with appropriate advice – to foresee,

to a degree that is
quences which a g

But note the degree 
Court: 

Those consequenc
tainty: experience
certainty is highly
rigidity and the la
circumstances. Ac
in terms which, t
whose interpretat
tice.85
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ual to regulate his co
noting that it is inevit
not attain absolute pre
ment that the existenc
case-law which suppl

. For example, Supreme Holy Council of The Muslim Community v. Bulgaria,
no. 39023/97, para. 90, 16 December 2004.

. Article 7 provides as follows:
1. No one shall be held guilty of any criminal offence on account of any act or omission
which did not constitute a criminal offence under national or international law at the
time when it was committed. Nor shall a heavier penalty be imposed than the one that
was applicable at the time the criminal offence was committed.
2. This Article shall not prejudice the trial and punishment of any person for any act
or omission which, at the time when it was committed, was criminal according to the
general principles of law recognised by civilised nations.”

. See for example Kokkinakis v. Greece, (1983) Series A no. 260-A, paras. 32-35; and
Larissis and Ors. v. Greece, Reports 1998-I, paras. 39-45.

85. Sunday Times v. the Un
no. 30, para. 49.
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n, the field it is designed to cover and the
tus of those to whom it is addressed.

s that in the present case the relevant law does
any substantive criteria on the basis of which
 Ministers and the Directorate of Religious
register religious denominations and changes of
in a situation of internal divisions and conflict-
egitimacy. Moreover, there are no procedural
 as adversarial proceedings before an inde-

gainst arbitrary exercise of the discretion left to
rthermore, [domestic law] and the decision of

were never notified to those directly affected.
 not reasoned and were unclear to the extent
ot even mention the first applicant, although
ded to, and indeed did, remove him from his
f Mufti.

 substantive criteria and in procedural safe-
he interference was “arbitrary and was based

hich allowed an unfettered discretion to the
ot meet the required standards of clarity and

Bulgaria, [GC] no. 30985/96, Reports 2000-XI, paras. 84-89 at
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Question 4. Is the limitation on “manifestation” of religion or belief “prescribed by law”?

cient in this case to meet the requirements of the test of “pre-
scribed by law”.86 

On the other hand, in Hasan and Chaush v. Bulgaria, the test was
not satisfied. In this case, a governmental agency had favoured
one faction to another in a dispute over the appointment of a reli-
gious leader. Here, shortcomings in domestic law led the Stras-
bourg Court to conclude that there had been a violation of
Article 9: 

For domestic law to meet [the requirement of “prescribed by
law”] it must afford a measure of legal protection against arbi-
trary interferences by public authorities with the rights safe-
guarded by the Convention. In matters affecting fundamental
rights it would be contrary to the rule of law, one of the basic
principles of a democratic society enshrined in the Convention,
for a legal discretion granted to the executive to be expressed in
terms of an unfettered power. Consequently, the law must indi-
cate with sufficient clarity the scope of any such discretion con-
ferred on the competent authorities and the manner of its
exercise. The level of precision required of domestic legislation –
which cannot in any case provide for every eventuality –
depends to a considerable degree on the content of the instru-

ment in questio
number and sta

The Court note
not provide for 
the Council of
Denominations 
their leadership 
ing claims for l
safeguards, such
pendent body, a
the executive. Fu
the Directorate 
These acts were
that they did n
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These deficiencies in
guards meant that t
on legal provisions w
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foreseeability”.87

86. Kokkinakis v. Greece, (1983) Series A no. 260-A, paras. 37-41. See also Larissis and
Ors v. Greece, Reports 1998-I, paras. 40-42.

87. Hasan and Chaush v.
paras. 84-85.
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hts. To examine this further, some general
key concepts of general applicability in the
uropean Convention on Human Rights is

ortionality; and the nature of 
”

ity” is involved – expressly or implicitly – in
 European Convention on Human Rights,
rent connotations in different contexts. A
 be drawn between those articles (such as
ntee rights principally of a civil and political
bject to widely expressed qualifications, and
uarantee rights (primarily those concerning
 human dignity) which are either subject to
n or subject only to stringent qualifications. 

y interference is “necessary in a democratic
t to bear in mind both the word “necessary”
a democratic society”. In the context of
, the Strasbourg Court has said that “whilst
y’, within the meaning of [this provision] is
“indispensable”, neither has it the flexibility
 ‘admissible’, ‘ordinary’, ‘useful’, ‘reasonable’
rather it implies the existence of a ‘pressing
us of establishing that an interference is jus-
e onus of establishing that an interference is
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uestion 5. Is the limitation on “manifestation” of 
ligion or belief “necessary in a democratic 

ociety”?
 is clear that freedom to manifest thought, conscience or belief
ust of necessity on occasion be subject to restraint in the inter-
ts of public safety, for the protection of public order, health and
orals, or for the rights and freedoms of others. But whether
terferences with Article 9 rights can be shown in the particular
rcumstances to have been “necessary in a democratic society” is
ot often without difficulty. 
 applying this fifth and final test, the interference complained of
ust:

correspond to a pressing social need, 
be proportionate to the legitimate aim pursued, and 
be justified by relevant and sufficient reasons. 

gain, the onus is upon the respondent State to show that this test
as been met. It is in turn the task of the Strasbourg Court to
certain whether measures taken at national level and amounting
 an interference with Article 9 rights are justified in principle
d also proportionate, but there may often be difficulty in deter-
ining this as the Strasbourg Court may not be best placed to
view domestic determinations. In consequence, it may recognise
certain “margin of appreciation” on the part of national deci-
on-makers. This has the consequence in practice of modifying
e strictness of the scrutiny applied by the Strasbourg Court to
e assessment of the quality of reasons adduced for an interfer-

ence with Article 9 rig
discussion of certain 
interpretation of the E
necessary.

Necessity and prop
“democratic society

The concept of “necess
several articles of the
but it has subtly diffe
broad distinction can
Article 9) which guara
nature and that are su
those articles which g
physical integrity and
no express qualificatio

In deciding whether an
society”, it is importan
and the words “in 
Article 10, for example
the adjective ‘necessar
not synonymous with 
of such expressions as
or ‘desirable’, and that 
social need’”.88 The on
tified, and therefore th
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mocratic society” in describing pluralism, tol-
indedness as its hallmarks. In Kokkinakis v.
the Court observed:
 Article 9, freedom of thought, conscience and
of the foundations of a “democratic society”
ning of the Convention. It is, in its religious
of the most vital elements that go to make up
lievers and their conception of life, but it is also

 for atheists, agnostics, sceptics and the uncon-
ralism indissociable from a democratic society,
dearly won over the centuries, depends on it.92

s determine conclusions that state authorities
it necessary to protect the religious beliefs of
usive attacks through expression (as in the

tut case discussed below).93 Article 9 may also
ved threat of disorder is addressed by means
than undermine pluralism, even although this
be responsible for the public order situation
ention. 

iation

er a measure is necessary and proportionate
ly mechanical exercise, for once all the facts
mains an irreducible value judgment which

 judgment of 25 May 1993, Series A no. 260-A, at para. 31.
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Question 5. Is the limitation on “manifestation” of religion or belief “necessary in a demo

proportionate, rests again upon the State. As is the case in inter-
preting the necessity of state interferences with other Convention
rights, it may be relevant to consider other international or Euro-
pean standards and practice. Thus the Strasbourg Court has made
reference in this area to reports by such bodies as the World
Council of Churches.89 
The standard of justification required depends, in practice, on the
particular context. In principle, the stronger the “pressing social
need”, the less difficult it will be to justify the interference. For
example, national security is in principle a powerful considera-
tion. However, the mere assertion of such a consideration does not
absolve the State from indicating the justification for advancing
such a claim.90 Similarly, public safety appears to be a compelling
social need, and thus a legal requirement applying to all motorcy-
cle drivers to wear crash helmets was readily considered as justi-
fied when challenged by Sikhs. 91 
In any event, application of the test of necessity (and thus consid-
eration of the extent of recognition of a margin of appreciation)
must also take into account the issue whether an interference can
be justified as necessary in a democratic society. The critical
importance of this concept is obvious in Article 9 jurisprudence.
The Strasbourg Court has in particular identified the characteris-

tics of European “de
erance and broadm
Greece, for example, 

As enshrined in
religion is one 
within the mea
dimension, one 
the identity of be
a precious asset
cerned. The plu
which has been 

Such values may thu
may properly deem 
adherents against ab
Otto-Preminger-Insti
require that a percei
that promote rather 
very pluralism may 
requiring state interv

Margin of apprec

Determining wheth
can never be a mere
are known, there re

88. Handyside v. the United Kingdom, judgment of 7 December 1976, Series A no. 24,
para. 48.

89. As in Kokkinakis v. Greece, discussed below, at p. 40.
90. See Metropolitan Church of Bessarabia and others v. Moldova, no.45701/99, Reports

2001-XII, discussed below at p. 45.
91. Appl. no. 7992/77, X v. the United Kingdom, (1978) DR14, 234.

92. Kokkinakis v. Greece,
93. At p. 52.
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onvention guarantee]. The domestic margin
us goes hand in hand with a European super-
vision concerns both the aim of the measure
 “necessity”; it covers not only the basic legis-
e decision applying it, even one given by an
.… It follows from this that it is in no way the
e the place of the competent national courts

ew under [the guarantee] the decisions they
ercise of their power of appreciation.94

iation is thus not a negation of the Stras-
sory function since the Court has been at
at any recognised margin of appreciation is

ourt itself takes the final decision when it
t of the national authorities. In relation to
 concerning attacks on religious belief, for

rg Court has explained how the width of the
 depends on the context and, in particular,
xpression in question and the justification

ittle scope under Article 10(2) of the Conven-
s on political speech or on debate on ques-
terest, a wider margin of appreciation is

e to the Contracting States when regulating
sion in relation to matters liable to offend

 Kingdom, judgment of 7 December 1976, Series A no. 24,
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as to be made in answering the question “was the interference
ecessary in a democratic society?”. However, at the level of the
trasbourg Court, any assessment of the necessity of an interfer-

ce with Article 9 rights is closely allied to the issue of subsidi-
ity of the system of protection established in Strasbourg, for the

rimary responsibility for ensuring that Convention rights are
ractical and effective is that of the national authorities. To this

d, the Strasbourg Court may accord domestic decision-makers
certain “margin of appreciation”. This concept is, on occasion,

ifficult to apply in practice. It is also apt to give rise to contro-
ersy. The recognition by the Strasbourg Court of a degree of
straint in determining whether the judgment made by national
thorities is compatible with the State’s obligations under the

onvention is thus a principal means by which the Strasbourg
ourt recognises its subsidiary role in protecting human rights. It
 acknowledgment of the right of democracies (albeit within
mits established by the Convention) to choose for themselves the
vel and content of human rights practice that suit them best. 
bviously, though, if the concept were extended too far, the Stras-

ourg Court could be criticised for abdicating its responsibilities.
 the leading judgment of Handyside v. the United Kingdom,
other case involving freedom of expression, the Court noted
at the Convention: 

… does not give the Contracting States an unlimited power of
appreciation. The Court … is responsible for ensuring the
observance of those States’ engagements, is empowered to give
the final ruling on whether a “restriction” or “penalty” is recon-

cilable with [the C
of appreciation th
vision. Such super
challenged and its
lation but also th
independent court
Court’s task to tak
but rather to revi
delivered in the ex

The margin of apprec
bourg Court’s supervi
pains to emphasise th
limited, and that the C
reviews the assessmen
freedom of expression
example, the Strasbou
margin of appreciation
on the nature of the e
for the restriction:

Whereas there is l
tion for restriction
tions of public in
generally availabl
freedom of expres

94. Handyside v. the United
paras. 49-50.
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ntent of these requirements with regard to the
as well as on the “necessity” of a “restriction”
tect from such material those whose deepest
victions would be seriously offended.95

urt thus recognises that its competence in
cision-making in the area of religion is lim-
lf-evident. The domestic situation is likely to
ltural and political sensitivities, and an inter-
t well placed to resolve such disputes.96 

e and belief arising 

edom of thought, conscience and religion
trasbourg jurisprudence.

itary service and religious belief
 Article 9 imposes a positive duty upon state
nise exemptions from general civic or legal
en to some doubt. In light of Article 4(3)(b)
vention on Human Rights which makes spe-

ervice of a military character”, Article 9 prob-

d Kingdom, judgment of 25 November 1996, Reports 1996-V,

, Murphy v. Ireland, discussed below at p. 51.
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Compulsory military service and religious belief

intimate personal convictions within the sphere of morals or,
especially, religion. Moreover, as in the field of morals, and
perhaps to an even greater degree, there is no uniform Euro-
pean conception of “the requirements of the protection of the
rights of others” in relation to attacks on their religious convic-
tions. What is likely to cause substantial offence to persons of a
particular religious persuasion will vary significantly from time
to time and from place to place, especially in an era character-
ised by an ever-growing array of faiths and denominations. By
reason of their direct and continuous contact with the vital
forces of their countries, State authorities are in principle in a
better position than the international judge to give an opinion

on the exact co
rights of others 
intended to pro
feelings and con

The Strasbourg Co
reviewing certain de
ited. This appears se
reflect historical, cu
national forum is no

Specific aspects of freedom of thought, conscienc
under Article 9
The Strasbourg Court’s jurisprudence in Article 9 cases illustrates
application of these tests and of the expectation of state neutrality,
pluralism and tolerance in situations involving the reality of offi-
cial antagonism, hidden or explicit discrimination, and arbitrary
decision-making. This part of the Handbook addresses the main
issues that have arisen in the context of this guarantee, primarily
in respect of the issue whether interferences can be shown to have
been “necessary in a democratic society”. As has been already
noted, however, certain aspects both of the individual and collec-

tive exercise of fre
remain untested in S

Compulsory mil
The extent to which
authorities to recog
obligations is still op
of the European Con
cific provision for “s

95. Wingrove v. the Unite
para. 58.

96. See also, for example
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tically continue for the rest of his life. This
vitable degree of humiliation inherent in

us was deemed to have qualified as “inhu-
count of the premeditated, cumulative and
he repeated convictions and incarceration.
ich failed to make provision for conscien-
vidently not sufficient to provide an appro-
g with situations arising from the refusal to
ce on account of one’s beliefs”.101

to pay “church tax”
rotection from compulsion to become indi-
gious activities against an individual’s will.
 arise, for example, in respect of a require-
ax. States must respect the religious convic-
 not belong to any church, and thus must

such individuals to be exempted from the
ntributions to the church for its religious
, as noted, this situation must be distin-
ts that an individual’s general tax payments

ould not be allocated to particular pur-
 States may legitimately require individuals
s belief or change of religious belief in order
 collection of church taxes.104 

97
98
99
10

ras. 61 and 62. 
 A no. 187, opinion of the Commission, para. 51.
. the United Kingdom, (1983) DR37, 142.
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ly cannot in itself imply any right of recognition of
nscientious objection to compulsory military service unless this

 recognised by national law. While virtually all European states
hich have military service obligations now recognise alternative
vilian service,97 it is also still an open question whether Article 9
uld indeed require a State to recognise such alternative civilian
rvice in instances where an individual otherwise could be com-

elled to act contrary to his or her fundamental religious beliefs.98

deed, some recent applications brought to the Strasbourg Court
d which have resulted in a friendly settlement or being struck

ut following upon reforms in domestic arrangements do suggest
me review of the Court’s attitude to this issue.99 

here may, too, be the possibility at least to submit that military
rvice requirements may operate in a discriminatory manner, or
 a manner which gives rise to other considerations arising under
e Convention.100 For example, in Ülke v. Turkey, the Strasbourg
ourt determined that the applicant, a peace activist who repeat-
ly had been punished for refusal to serve in the military on
count of his beliefs, had been subjected to treatment in violation

f Article 3 on account of the “constant alternation between prose-
tions and terms of imprisonment” and the possibility that this

situation could theore
had exceeded the ine
imprisonment and th
man” treatment on ac
long term effects of t
The domestic law wh
tious objectors was “e
priate means of dealin
perform military servi

The requirement 
Article 9 (1) confers p
rectly involved in reli
Such a situation could
ment to pay a church t
tions of those who do
make it possible for 
obligation to make co
activities.102 (However
guished from argumen
to the authorities sh
poses.103) To this end,
to notify their religiou
to ensure the effective

. And see Committee of Ministers Recommendation No. R(87) 8.

. Appl. no. 7705/76, X v. Germany, (1977) DR9, 196

. For example, 32438/96, Stefanov v. Bulgaria (3 May 2001) (friendly settlement).
0. For example, Thlimmenos v. Greece [GC], no. 34369/97, Reports 2000-IV. See also

Tsirlis and Kouloumpas v. Greece, Reports 1997-III (violation of Article 5, but Arti-
cle 9 issue avoided); but cf. Commission report of 7 March 1996 (opinion that there
had been a violation of Article 14 read in conjunction with Article 9).

101. (24 January 2006), at pa
102. Darby v. Sweden, Series
103. Appl. no. 10358/83, C. v
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right to freedom of religion, the State has a wide
ciation in making such decisions. …

 Court did emphasise that the guarantee
against compulsion to contribute by means of
 which were essentially religious. In this case,
tion of the full amount of church tax payable
 were not members of the church could be
rtionate to the costs of the Church’s civil

 thus the applicant could not be said to have
contribute to the religious activities of the

 of some importance that public rather than
 monitored expenditure and determined the

 not being a member of the Church of Sweden,
 pay the full church tax but only a portion

 cent of the full amount – as a dissenter tax [on
on-members should contribute to the non-reli-
f the Church. The reduced tax rate was deter-

asis of an investigation of the economy of the
en, which showed that the costs for the burial of

ounted to about 24 per cent of the Church’s

ent that the tax paid by the applicant to the
en was proportionate to the costs of its civil
Therefore, it cannot be said that he was com-
bute to the religious activities of the Church.
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The requirement to pay “church tax”

In any event, it will be necessary to consider whether the imposi-
tion of a church tax is in part to meet the costs of secular as
opposed to ecclesiastical purposes. In the case of Bruno v. Sweden,
the Strasbourg Court drew a distinction between taxation for the
discharge of public functions, and functions purely associated
with religious belief. Legislation allowed for exemption from the
majority of the church tax, but still required the payment of a tax
(the “dissenter tax”) to meet the cost of tasks of a non-religious
nature performed in the interest of society such as the administra-
tion of burials, the maintenance of church property and buildings
of historic value, and the care of old population records. The
Strasbourg Court first confirmed that state authorities have a wide
margin of appreciation in determining the arrangements for such
responsibilities, and thus rejected the applicant’s submission that
these functions were properly the responsibility of secular public
administration rather than of religious bodies: 

[T]he Court agrees with the Government that the administra-
tion of burials, the care and maintenance of church property
and buildings of historic value and the care of old population
records can reasonably be considered as tasks of a non-religious
nature which are performed in the interest of society as a whole.
It must be left to the State to decide who should be entrusted
with the responsibility of carrying out these tasks and how they
should be financed. While it is under an obligation to respect

the individual’s 
margin of appre

But the Strasbourg
required safeguards 
taxation to purposes
however, the propor
by individuals who
shown to be propo
responsibilities, and
been compelled to 
Church. It was also
ecclesiastical bodies
taxation payable: 

[T]he applicant,
did not have to
thereof – 25 per
the basis that] n
gious activities o
mined on the b
Church of Swed
the deceased am
total costs. 

It is thus appar
Church of Swed
responsibilities. 
pelled to contri

104. See for instance Appl. no. 101616/83, Gottesmann v. Switzerland, (1984) DR40,
p. 284. 
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In this area, however, the Strasbourg Court
certain “margin of appreciation” on the part
rticularly where the justification advanced
 to prevent certain fundamentalist religious

ting pressure on others belonging to another
t practise their religion.106 Thus in Dahlab

o allow a teacher of a class of small children
adscarf was deemed justified in view of the

bol which her wearing a headscarf repre-
 the wearing of this item be seen as having
ising effect since it appeared to be imposed
us precept that was hard to reconcile with
r equality, but also this could not easily be
essage of tolerance, respect for others and

rimination that all teachers in a democratic
 to their pupils.107

idered further by the Grand Chamber in
 In this case, the applicant complained that a
ring the Islamic headscarf at university and
sal to allow her access to classes had vio-

 Article 9. The Strasbourg Court proceeded
 had been an interference with her right to
and also accepted that the interference pri-

10

raduman v. Turkey, (1993), DR74, p. 93 (requirement that
ld not show a graduate wearing an Islamic headscarf, but

ec.), no. 42393/98, Reports 2001-V.
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Moreover, the fact that the Church of Sweden has been
entrusted with the tasks in question cannot in itself be consid-
ered to violate Article 9 of the Convention. In this respect, it
should be noted that the Church was in charge of keeping popu-
lation records for many years and it is thus natural that it takes
care of those records until they have been finally transferred to
the State archives. Also, the administration of burials and the
maintenance of old church property are tasks that may reason-
ably be entrusted with the established church in the country.
The Court further takes into account that the payment of the
dissenter tax and the performance of the civil activities of the
Church were overseen by public authorities, including the tax
authorities and the County Administrative Board. 

he Strasbourg Court therefore concluded that the obligation to
ay this “dissenter tax” did not contravene the applicant’s right to
eedom of religion, and declared this part of the application man-
estly ill-founded.105

ress codes
rohibitions on the wearing of religious symbols have given rise to
mplaints addressed to the Strasbourg Court under Article 9.

hese cases can require careful assessment. It appears from the
risprudence that it is normally accepted that such a prohibition
volves an interference with the right of individuals to manifest
eir religion, and assessment has turned upon the reasons

advanced for the ban. 
is likely to recognise a 
of state authorities, pa
by the State is the need
movements from exer
religion or who do no
v. Turkey, the refusal t
to wear the Islamic he
“powerful external sym
sented: not only could
some kind of proselyt
on women by a religio
the principle of gende
reconciled with the m
equality and non-disc
society should convey

The matter was cons
Leyla Şahin v. Turkey.
prohibition on her wea
the consequential refu
lated her rights under
on the basis that there
manifest her religion, 

5. Bruno v. Sweden (dec.), no. 32196/96, 28 August 2001.

106. Appl. no. 16278/90, Ka
official photograph cou
only bare-headed).

107. Dahlab v. Switzerland (d
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 in this instance were the principles of secu-
at the heart of the Turkish Constitution. The
 had determined that freedom to manifest
e restricted in order to defend the role played
 guarantor of democratic values in the State:
eeting point of liberty and equality, necessar-
 of religion and conscience, and prevented

m manifesting a preference for a particular
 ensuring its role as one of impartial arbiter.
rism also helped protect individuals from
rted by extremist movements. This role of the
 arbiter was also consistent with the jurispru-
urg Court under Article 9. 

rt was also influenced by the emphasis on the
ghts of women in the Turkish constitutional
 consistent with the key principle of gender
the European Convention on Human Rights.
 the question of the prohibition upon wearing
rf had to take into consideration the impact
l may have on those who chose not to wear it
ived as a compulsory religious duty. This was
ountry such as Turkey where the majority of

ered to the Islamic faith. Against the back-
 political movements in Turkey which sought
 as a whole their religious symbols and con-
 founded on religious precepts, the Grand

ied that the principle of secularism was the
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Dress codes

marily had pursued the legitimate aims of protecting the rights
and freedoms of others and of protecting public order. It was also
satisfied that the interference had been “prescribed by law”.
Accordingly, the crucial question was whether the interference
had been “necessary in a democratic society”. By a majority, the
Court ruled that the interference in issue had been both justified
in principle and proportionate to the aims pursued, taking into
account the State’s “margin of appreciation” in such cases: 

Where questions concerning the relationship between State and
religions are at stake, on which opinion in a democratic society
may reasonably differ widely, the role of the national decision-
making body must be given special importance. This will
notably be the case when it comes to regulating the wearing of
religious symbols in educational institutions, especially… in
view of the diversity of the approaches taken by national auth-
orities on the issue. It is not possible to discern throughout
Europe a uniform conception of the significance of religion in
society and the meaning or impact of the public expression of a
religious belief will differ according to time and context. Rules
in this sphere will consequently vary from one country to
another according to national traditions and the requirements
imposed by the need to protect the rights and freedoms of others
and to maintain public order. Accordingly, the choice of the
extent and form such regulations should take must inevitably
be left up to a point to the State concerned, as it will depend on
the domestic context concerned.

Of some importance
larism and equality 
constitutional court
one’s religion could b
by secularism as the
secularism was the m
ily entailed freedom
state authorities fro
religion or belief by
Furthermore, secula
external pressure exe
State as independent
dence of the Strasbo

The Strasbourg Cou
protection of the ri
system, a value also
equality underlying 
Any examination of
the Islamic headsca
which such a symbo
if presented or perce
particularly so in a c
the population adh
ground of extremist
to impose on society
ception of a society
Chamber was satisf
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ay hindered the performance of religious
nts, and indeed the university authorities
t a means of avoiding having to turn away
headscarf while simultaneously protecting
d the interests of the education system. The
equence had not interfered with the right to

gious belief 
ll be expected to recognise the religious
d of their liberty by allowing inmates to take
rvances. Thus where religion or belief dic-
, this should be respected by the authori-
uate provision should be made to allow
t in religious worship or to permit them
idance. In the related cases of Poltoratskiy
sov v. Ukraine, prisoners on death row com-
not been allowed visits from a priest nor to
 services available to other prisoners. The
n these cases on the ground that these inter-
 in accordance with the law as the relevant
ld not so qualify within the meaning of the
er, the maintenance of good order and secu-

[GC], no. 44774/98, Reports 2005-XI, paras. 104-162 at

the United Kingdom, (1976), DR5, p. 8.
 no. 38812/97, Reports 2003-V; and Kuznetsov v. Ukraine,
003.
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aramount consideration underlying the ban on the wearing of
ligious symbols in universities. In a context in which the values

f pluralism, respect for the rights of others and, in particular,
uality before the law of men and women were being taught and
plied in practice, it was understandable that the relevant author-

ies could consider it contrary to such values to allow religious
tire such as the Islamic headscarf to be worn on university
remises. Imposing limitations on the freedom to wear the head-
arf could, therefore, be regarded as meeting a pressing social

eed since this particular religious symbol had taken on political
gnificance in the country in recent years. Remarking that
rticle 9 did not always guarantee the right to behave in a manner

overned by a religious belief and did not confer on people who
id so the right to disregard rules that had proved to be justified,
e Strasbourg Court also noted that, in any event, practising
uslim students in Turkish universities were free to manifest their
ligion in accordance with habitual forms of Muslim observance
ithin the limits imposed by educational organisational con-
raints. 

he application also raised the question of whether there had been
 interference with the applicant’s right to education in terms of

rticle 2 of Protocol No. 1. By analogy with the reasoning apply-
g to disposal of the application under Article 9, the Grand
hamber also accepted that the refusal to allow access to various
ctures and examinations for wearing the Islamic headscarf
striction had been foreseeable, had pursued legitimate aims, and
at the means used had been proportionate. The measures in

question had in no w
observances by stude
judiciously had sough
students wearing the 
the rights of others an
headscarf ban in cons
education.108 

Prisoners and reli
Prison authorities wi
needs of those deprive
part in religious obse
tates a particular diet
ties.109 Further, adeq
detainees to take par
access to spiritual gu
v. Ukraine and Kuznet
plained that they had 
take part in religious
applicants succeeded i
ferences had not been
prison instruction cou
Convention.110 Howev

108. Leyla Şahin v. Turkey 
para. 109. 

109. Appl. no. 5947/72, X v. 
110. Poltoratskiy v. Ukraine,

no. 39042/97, 29 April 2
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iefs and to have in their possession books or
 their religion or beliefs”. However, “prisoners
d to practise a religion or belief, to attend reli-
etings, to take part in religious practices or to
 representative of any religion or belief.”114 

h paragraph 1 of Article 9 specifically refers to
gnised form of “manifestation” of belief. The
de others of the validity of one’s beliefs is also
 by the reference in the text to the right “to
ion or belief ”. The right to proselytise by
ade others to convert to another’s religion is
assed within the scope of Article 9. But this
 and may be limited where it can be shown by
 clearly based upon considerations of public
tion of vulnerable individuals against undue
risprudence distinguishes between “proper”
elytism, a distinction reflected in other meas-
ncil of Europe institutions such as Parliamen-
ommendation 1412 (1999) on the illegal
ich calls for domestic action against “illegal

 in the name of groups of a religious, esoteric
the provision and exchange between states of
 sects, and the importance of the history and

es, Recommendation Rec (2006) 2, Rules 29(2)-(3).
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rity in prison will normally readily be recognised as legitimate
state interests. Article 9 cannot, for example, be used to require
recognition of a special status for prisoners who claim that
wearing prison uniform and being forced to work violate their
beliefs.111 Further, in responding to such order and security inter-
ests, a rather wide margin of appreciation is recognised on the part
of the authorities. For example, the need to be able to identify pris-
oners may thus warrant the refusal to allow a prisoner to grow a
beard, while security considerations may justify denial of the
supply of a prayer-chain112 or a book containing details of martial
arts to prisoners, even in cases where it can be established that
access to such items is indispensable for the proper exercise of a
religious faith.113 

These state obligations under the European Convention on
Human Rights are also reflected in the European Prison Rules.
These Rules are non-binding standards which aim to ensure that
prisoners are accommodated in material and moral terms respect-
ing their dignity and accorded treatment which is non-discrimi-
natory, which recognises religious beliefs, and which sustains
health and self-respect. Thus the Rules provide that “the prison
regime shall be organised so far as is practicable to allow prisoners
to practise their religion and follow their beliefs, to attend services
or meetings led by approved representatives of such religion or
beliefs, to receive visits in private from such representatives of

their religion or bel
literature relating to
may not be compelle
gious services or me
accept a visit from a

Proselytism
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112. Appl. no. 1753/63, X v. Austria, (1965), Coll Dec 16, p. 20.
113. Appl. no. 6886/75, X v. the United Kingdom, (1976) DR5, p. 100. 114. European Prison Rul
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tory provision rather than spelling out why
e applicant to try to persuade others had

levant statutory provision] shows that the rel-
pted by the Greek legislature are reconcilable
 if and in so far as they are designed only to
roselytism, which the Court does not have to

act in the present case. The Court notes, how-
 reasoning the Greek courts established the

y by merely reproducing the wording of [the
id not sufficiently specify in what way the
pted to convince his neighbour by improper

he facts they set out warrants that finding.
as not been shown that the applicant’s convic-
in the circumstances of the case by a pressing
ntested measure therefore does not appear to
ionate to the legitimate aim pursued or, con-
ry in a democratic society … for the protec-
nd freedoms of others”.115 

gment of 25 May 1993, Series A no. 260-A, at paras. 48-49. 
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hilosophy of religion in school curricula with a view to protect-
g young persons.

In Kokkinakis v. Greece, a Jehovah’s Witness had been
ntenced to imprisonment for proselytism, an offence specifically

rohibited both by the Greek Constitution and by statute. The
trasbourg Court at the outset accepted that the right to try to

nvince others to convert to another faith was included within
e scope of the guarantee, “failing which … “freedom to change
ne’s] religion or belief ”, enshrined in Article 9, would be likely to
main a dead letter”. While noting that the prohibition was pre-
ribed by law and had the legitimate aim of protecting the rights

f others, the Strasbourg Court, though, could not in the particu-
r circumstances accept that the interference had been shown to
ave been justified as “necessary in a democratic society”. In its
iew, a distinction had to be drawn between “bearing Christian
itness” or evangelicalism and “improper proselytism” involving
ndue influence or even force:

The former corresponds to true evangelism, which a report
drawn up in 1956 under the auspices of the World Council of
Churches describes as an essential mission and a responsibility
of every Christian and every Church. The latter represents a
corruption or deformation of it. It may, according to the same
report, take the form of activities offering material or social
advantages with a view to gaining new members for a Church
or exerting improper pressure on people in distress or in need; it
may even entail the use of violence or brainwashing; more gen-

erally, it is not c
thought, conscienc

However, the failure o
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had been a pressing so
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, may, within the confines of military life, be
m of harassment or the application of undue
se of power. It must be emphasised that not
n about religion or other sensitive matters
uals of unequal rank will fall within this cate-
ss, where the circumstances so require, States
 in taking special measures to protect the rights
 subordinate members of the armed forces.

s had indeed heard evidence that the airmen
liged to take part in or had been bothered by
ts by their superior officers to engage them in

 religion, even although no threats or induce-
e. It was thus clear that the airmen had been

n degree of pressure by their officers and had
ome extent. The conclusion was that in this
o violation of Article 9: 

siders that the Greek authorities were in prin-
 taking some measures to protect the lower

 from improper pressure applied to them by the
ir desire to promulgate their religious beliefs. It
easures taken were not particularly severe and
ntative than punitive in nature, since the pen-
ere not enforceable if the applicants did not

the following three years. … In all the circum-
ase, it does not find that these measures were
.
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In contrast, in Larissis v. Greece, the conviction of senior officers
who were members of the Pentecostal faith for the proselytism of
three airmen under their command was deemed not to be a
breach of Article 9 in light of the crucial nature of military hierar-
chical structures which the Court accepted could potentially
involve a risk of harassment of a subordinate where the latter
sought to withdraw from a conversation initiated by a superior
officer. The respondent government’s arguments that the senior
officers had abused their influence, and that their convictions had
been justified by the need to protect the prestige and effective
operation of the armed forces and to protect individual soldiers
from ideological coercion, were accepted by the Strasbourg Court
in this instance:

The Court observes that it is well established that the Conven-
tion applies in principle to members of the armed forces as well
as to civilians. Nevertheless, when interpreting and applying its
rules in cases such as the present, it is necessary to bear in mind
the particular characteristics of military life and its effects on
the situation of individual members of the armed forces…. In
this respect, the Court notes that the hierarchical structures
which are a feature of life in the armed forces may colour every
aspect of the relations between military personnel, making it
difficult for a subordinate to rebuff the approaches of an indi-
vidual of superior rank or to withdraw from a conversation ini-
tiated by him. Thus, what would in the civilian world be seen
as an innocuous exchange of ideas which the recipient is free to

accept or reject
viewed as a for
pressure in abu
every discussio
between individ
gory. Nonethele
may be justified
and freedoms of

The domestic court
involved had felt ob
the persistent attemp
conversations about
ments had been mad
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authorities have attempted to intervene in
pute between members of a religious com-
interplay between freedom of religion and
. Article 9 when interpreted in the light of

es the expectation that [such a] community
ction peacefully, free from arbitrary State
s “State measures favouring a particular

divided religious community or seeking to
y, or part of it, to place itself under a single
ill would constitute an infringement of the

 In any event, some degree of tension is only
quence of pluralism.118 

 Council of the Muslim Community v. Bul-
ourt was called upon to determine whether

aused by efforts made by state authorities to
 conflicts within the Muslim religious com-
essary in a democratic society”. It decided

 shown to have been so:

tes that the autonomous existence of religious
dispensable for pluralism in a democratic
ay be necessary for the State to take action to

11
 of the Muslim Community v. Bulgaria, no. 39023/97,
ra. 73.
os. 50776/99 and 52912/99, paras. 56-61, 17 October 2002. 
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n the other hand, the Strasbourg Court rejected the respondent
overnment’s contentions in the same case that a prosecution for
roselytism of civilians had been “necessary in a democratic soci-
y”, even where it was argued that this had involved the improper
ploitation of individuals suffering from personal and psycholog-
al difficulties. It was of “decisive significance” that these civilians
ad not been subjected to pressures and constraints of the same
ind as the airmen at the time the applicants had sought to
nvert them. Here, there was less in the way of deference shown
 the determinations of domestic courts. Even in respect of one of
e civilians who had been under some stress on account of the

reakdown of her marriage, it had not been shown either that her
ate of mind was such as to require “any special protection from
e evangelical activities of the applicants or that they applied
proper pressure to her, as was demonstrated by the fact that she

as able eventually to take the decision to sever all links with the
entecostal Church”.116 These cases indicate that States may in
rtain instances take steps to prohibit the right of individuals to
y to persuade others of the validity of their beliefs, even although
is right is often categorised by adherents as an essential sacred

uty. The cases also clearly indicate, however, that any interference
ith the right to proselytise must be shown to have been necessary
 the particular circumstances. 

Interfering in inte
of a religious com

Cases in which state 
matters of internal dis
munity illustrate the 
freedom of association
Article 11 “encompass
will be allowed to fun
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leader or group in a 
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leadership against its w
freedom of religion”.117

the unavoidable conse

In The Supreme Holy
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address long-standing
munity had been “nec
that this had not been

The Court reitera
communities is in
society. While it m

6. Larissis v. Greece, judgment of 24 February 1998, Reports 1998-I, 362, paras. 40-61,
at paras. 50, 54 and 59.

117. Supreme Holy Council
16 December 2004 at pa

118. Agga v. Greece (no. 2), n
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y, the interference by the authorities had con-
f Article 9.119 

res by state authorities to ensure that religious
 or are brought under a unified leadership

 to justify if challenged, even where the action
 in the interests of public order. The responsi-
ies to promote pluralism and tolerance clearly
ents based upon good governance or the
ring effective spiritual leadership. In Serif v.
t had been elected as a mufti, a Muslim reli-
ad begun to exercise the functions of that
ad not secured the requisite state authority to

l proceedings were brought against him for
functions of a minister of a “known religion”
cting the authority of another mufti who had
ry official recognition. The Strasbourg Court
sultant conviction had pursued the legitimate
blic order. However, it was not persuaded that
ressing social need for the conviction. There

ce of local disturbance, and the respondent
tion that the dispute could even have resulted
atic difficulty had never been anything other
ility. In any case, the function of the State in

cil of the Muslim Community v. Bulgaria, no. 39023/97,
aras. 93-99 at paras. 93-95.
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reconcile the interests of the various religions and religious
groups that coexist in a democratic society, the State has a duty
to remain neutral and impartial in exercising its regulatory
power and in its relations with the various religions, denomina-
tions and beliefs. What is at stake here is the preservation of
pluralism and the proper functioning of democracy, one of the
principal characteristics of which is the possibility it offers of
resolving a country’s problems through dialogue, even when
they are irksome.

In the present case, the relevant law and practice and the auth-
orities’ actions … had the effect of compelling the divided com-
munity to have a single leadership against the will of one of the
two rival leaderships. As a result, one of the groups of leaders
was favoured and the other excluded and deprived of the possi-
bility of continuing to manage autonomously the affairs and
assets of that part of the community which supported it. … The
Government have not stated why in the present case their aim
to restore legality and remedy injustices could not be achieved
by other means, without compelling the divided community
under a single leadership.

The need for such measures had thus not been established. It was
also of significance in this particular case that the measures had
not been in any event successful as the conflicts in the community
had continued. While the authorities did enjoy a certain “margin
of appreciation” in determining what measures to take in such cir-
cumstances, the authorities had exceeded that margin in this

instance. Accordingl
stituted a violation o

The taking of measu
communities remain
will thus be difficult
is purportedly taken
bility of the authorit
trumps any argum
importance of ensu
Greece, the applican
gious leader, and h
office. However, he h
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having usurped the 
with a view to prote
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ies (and thus since legal relationships could
s of religious ministers, the public interest
asures to protect individuals against decep-
stance there had been no indication that the
ed at any time to exercise these functions.
 is the unavoidable consequence of plural-
e necessary in a democracy for a State to
s community under a unified leadership by
leader over others.121

for state registration 
protects the right of individuals to form
se of furthering collective action in a field of
n Article 9 is read in conjunction with
uence is a high degree of concern for the
ous associations:

ommunities traditionally exist in the form of
es, Article 9 must be interpreted in the light
e Convention, which safeguards associative
ified State interference. Seen in that perspec-
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ch instances was to promote pluralism rather than to seek to
iminate it: 

Although the Court recognises that it is possible that tension is
created in situations where a religious or any other community
becomes divided, it considers that this is one of the unavoidable
consequences of pluralism. The role of the authorities in such
circumstances is not to remove the cause of tension by eliminat-
ing pluralism, but to ensure that the competing groups tolerate
each other.120 

 similar situation also arose in Agga v. Greece (no. 2). Here, the
plicant had been elected to the post of mufti by worshippers at a
osque. This result had been annulled by state officials who
ereafter had appointed another mufti to the office. The appli-
nt had declined to step down, and had also in consequence been
nvicted of the offence of having usurped the functions of a min-

ter of a “known religion as had also occurred in the Serif case. It
as again readily accepted that the interference had been for a
rescribed interest, that is, the preservation of public order. The
plication of criminal sanctions had also been foreseeable. But
e Strasbourg Court could not again be satisfied that the interfer-
ce had been “necessary in a democratic society”. There had been

o pressing social need for the interference. In its view, “punishing
person for merely presenting himself as the religious leader of a

roup that willingly followed him can hardly be considered com-
atible with the demands of religious pluralism in a democratic

society.” Although reli
law as having the right
tive state responsibilit
be affected by the act
may indeed justify me
tion), in the present in
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ism, it should never b
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 to restricting the spread of minority faiths.124

nition is necessary for this, mere state toler-
mmunity is unlikely to suffice.125 The imposi-
ent of state registration is not in itself

reedom of thought, conscience and religion,
e careful to maintain a position of strict neu-
 demonstrate it has proper grounds for refus-

rthermore, the process for registration must
ered discretion and avoid arbitrary decision-
e State is “entitled to verify whether a move-
 carries on, ostensibly in pursuit of religious
h are harmful to the population”,127 it may not
ing the comparative legitimacy of different

eeks to rely upon national security and terri-
tification for refusal to register a community,

 of such claims is required. Vague speculation
etropolitan Church of Bessarabia and others

ention for the Protection of National Minorities, Article 8: rec-
erson belonging to a national minority has the right to mani-

n or belief and to establish religious institutions, organisations

 of Bessarabia and others v. Moldova, no. 45701/99, Reports

il of the Muslim Community, no. 39023/97, 16 December 2004,

ers v. Greece, judgment of 26 September 1996, Reports 1996-IV

 Bulgaria, [GC] no. 30985/96, Reports 2000-XI, paras. 84-89 at
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associate freely, without arbitrary State intervention. Indeed,
the autonomous existence of religious communities is indispen-
sable for pluralism in a democratic society and is thus an issue
at the very heart of the protection which Article 9 affords.122 

The interplay between Article 9’s guarantees for the collective
manifestation of belief and Article 11’s protection for freedom of
association, taken along with the prohibition of discrimination in
the enjoyment of Convention guarantees as provided for by
Article 14, is thus of considerable significance in resolving ques-
tions concerning refusal to confer official recognition. This may
be necessary in order to take advantage of privileges such as
exemption from taxation or recognition of charitable status which
may in domestic law be dependent upon prior registration or state
recognition. Arrangements which favour particular religious com-
munities do not, in principle, contravene the requirements of the
Convention (and in particular, Articles 9 and 14) “providing there
is an objective and reasonable justification for the difference in
treatment and that similar agreements may be entered into by
other Churches wishing to do so”.123 

However, domestic law may go further and also require official
recognition in order to obtain the legal personality necessary to
allow a religious body to function effectively. The risk with such
requirements is that these may be applied in a discriminatory

manner with a view
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ance of a religious co
tion of a requirem
incompatible with f
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trality and be able to
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guard against unfett
making.126 While th
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122. Metropolitan Church of Bessarabia and others v. Moldova, no. 45701/99, Reports
2001-XII, at para. 118.
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14 June 2001.

124. Cf. Framework Conv
ognition that “every p
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and associations”. 
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2001-XII, para. 129.
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trary to Moldovan public policy or to its
ims, or that state recognition might consti-
al security and territorial integrity. 129 

religious community may also carry with it
the community is thereby precluded from

in the courts. Churches may also hold prop-
nce with these rights is in principle liable to
s falling within the scope of Article 1 of
anea Catholic Church v. Greece, a decision of
 refuse to recognise the applicant church as
gal personality was successfully challenged,
onsidering that the effect of such a decision
rch now and in the future from having any
perty determined by the domestic courts.131

hurch of Bessarabia and others v. Moldova
ourt further noted that Article 9 had to be

rticle 6 and the guarantees of access to fair
to protect the religious community, its
ts. The government’s assertion that it had
ds the church and its members could not be

 Bessarabia and others v. Moldova, no. 45701/99, Reports
42. See also Pentidis and others v. Greece, judgment of
97-III, para. 46 and Moscow Branch of the Salvation Army v.
ctober 2006, paras. 71-74, Reports 2006-.
oly Monasteries v. Greece, judgment of 9 December 1994,

as. 54-66.
v. Greece, Reports 1997-VIII, paras. 40-42.
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Moldova, the applicants had been prohibited from gathering
gether for religious purposes and had not been able to secure
gal protection against harassment or for the church’s assets. The
spondent government sought to argue that registration in the

articular circumstances of this case could lead to the destabilisa-
on of both the Orthodox Church and indeed of society as a
hole since the matter concerned a dispute between Russian and
omanian patriarchates; further, recognition could have had an
verse impact upon the very territorial integrity and independ-
ce of the State. Reiterating the State’s requirement to remain

eutral and its role in encouraging mutual tolerance between
mpeting groups (rather than seeking to remove the cause of
nsion by eliminating pluralism), the Strasbourg Court again
ressed that Article 9 excluded state assessment “of the legitimacy
f religious beliefs or the ways in which those beliefs are
pressed”. It was also necessary to read Article 9 alongside
rticle 11’s guarantees against unjustified state interference with
eedom of association: and “seen in that perspective, the right of
elievers to freedom of religion, which includes the right to mani-
st one’s religion in community with others, encompasses the
pectation that believers will be allowed to associate freely,
ithout arbitrary State intervention.” By taking the view that the
plicant church was not a new denomination, and by making its
cognition depend on the will of another ecclesiastical authority
at had previously been recognised, the duty of neutrality and
partiality had not been discharged. Nor was the Court satisfied

 the absence of any evidence to the contrary either that the

church was (as the res
political activities con
own stated religious a
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take measures designed to determine whether
n by a religious association were potentially
ut this could not allow the State to determine
er the beliefs or the means of expressing such
ce, the context in which the application arose
: 

dom of religion as guaranteed under the Con-
 any discretion on the part of the State to deter-
ligious beliefs or the means used to express such
ate. Accordingly, the Court takes the view that

n requirement [under domestic law] is consist-
9 of the Convention only in so far as it is

w the Minister to verify whether the formal
own in those enactments are satisfied.

 the evidence and from the numerous other
e applicants and not contested by the Govern-

tate has tended to use the possibilities afforded
] to impose rigid, or indeed prohibitive, condi-

e of religious beliefs by certain non-Orthodox
articular Jehovah’s Witnesses. … [T]he exten-

this field seems to show a clear tendency on the
inistrative and ecclesiastical authorities to use
 to restrict the activities of faiths outside the
h.

ignificance that authorisation was still awaited
asbourg Court gave judgment, and that this
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a substitute for actual recognition, since recognition alone had
been capable in domestic law of conferring rights on those con-
cerned to defend themselves against acts of intimidation. The
refusal to recognise the church had thus resulted in such conse-
quences for the applicants’ rights under Article 9 that could not be
regarded as necessary in a democratic society.132 There is thus a
right of access to court for the determination of a community’s
civil rights and obligations in terms of Article 6 of the European
Convention on Human Rights. 

Controls upon places of worship
The regulation of religious organisations – and even the implicit
favouring of one religion over others – can also include the impo-
sition and enforcement of planning controls.133 Again, care is nec-
essary in order to ensure that the legitimate considerations which
underpin the rationale for planning consent are not used for ulte-
rior purposes. For example, in Manoussakis and Ors v. Greece,
domestic law had required religious organisations to obtain
formal approval for the use of premises for worship. Jehovah’s Wit-
nesses had sought unsuccessfully to obtain such permission, and
thereafter had been convicted of operating an unauthorised place
of worship. The Strasbourg Court accepted that national authori-

ties had the right to 
activities undertake
harmful to others, b
the legitimacy of eith
beliefs. In this instan
was also of relevance

The right to free
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132. Metropolitan Church of Bessarabia and others v. Moldova, no.45701/99, Reports
2001-XII, paras. 101-142 (assets including humanitarian aid). See also Pentidis and
others v. Greece, judgment of 9 June 1997, Reports 1997-III, para. 46

133. Including restrictions on access to places considered significant: Appl. no. 12587/
86, Chappell v. the United Kingdom, (1987) DR53, p. 241. Cf. Appl. no. 24875/94,
Logan v. the United Kingdom, (1996) DR86, p. 74.
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 member of his religious community in his
uthorities had accordingly concluded there
stifying modification of the plan so as to
f a prayer-house. In determining that this
essary in a democratic society”, the Stras-
 that the criterion applied by the domestic
hing the applicant’s freedom to manifest his
blic interest in rational planning could not
ry. Having regard to a State’s margin of
s of town and country planning, the public
 made to yield precedence to the need to

herent of a religious community when there
 a neighbouring town which met the reli-
ds in the region.135 

R n on Human Rights
h nce or belief
It
ti
o
T
b

ntees also have some bearing upon enjoy-
ought, conscience and religion. In particu-
ithin the context of parental rights in the
ucation under Article 2 of Protocol No. 1,
e free expression of religious communities

13
01/01, 24 June 2004. 
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thorisation was to come not only from state officials but also
om the local bishop. The Court determined that the conviction
uld not be said to have been a proportionate response.134 A posi-

on of strict neutrality is thus required, and to this end, the
volvement in this procedure of another ecclesiastical authority
hich itself enjoys state recognition will not be appropriate. 

ituations in which rigorous (or indeed prohibitive) conditions
e imposed on the adherents of particular faiths, however, must

e contrasted with those in which an applicant is seeking to
odify the outcome of planning decisions taken in a objective and

eutral manner. In Vergos v. Greece, the applicant had been
fused permission to build a prayer-house for the community on
plot of land which he owned on the basis that the land-use plan
id not permit the construction of such buildings and that in any

event he was the only
town. The planning a
was no social need ju
permit the building o
interference was “nec
bourg Court accepted
authorities when weig
religion against the pu
be considered arbitra
appreciation in matter
interest should not be
worship of a single ad
was a prayer-house in
gious community’s nee

elated guarantees under the European Conventio
aving an impact upon the free exercise of conscie

 is also appropriate to discuss – albeit briefly – linked considera-
ons concerning religion and belief which have arisen under
ther provisions of the European Convention on Human Rights.
he importance of provisions such as Article 6 and Article 11 has
een highlighted in respect of the collective aspect of freedom of

religion. Other guara
ment of freedom of th
lar, issues may arise w
provision of public ed
while limitations on th

4. Manoussakis and others v. Greece, judgment of 26 September 1996, Reports 1996-
IV, paras. 44-53 at para. 48. 135. Vergos v. Greece, no. 655



 9: FREEDOM OF THOUGHT, CONSCIENCE AND RELIGION

49

us association.138 But the duty to respect any
of parents is, however, subordinate to the
hild to receive education, and thus the provi-
in such a manner as to require recognition of
xample, that a child is given a general exemp-
school on Saturdays on religious grounds.139 

iously arise within the context of curriculum
delivery, but state interests in ensuring that
mation – including information of a religious

re – forms part of the school curriculum may
r parental considerations in this area.140 The
ntee is “the safeguarding of pluralism and tol-
ucation and the prohibition of indoctrina-
, Busk Madsen and Pedersen v. Denmark,
the provision of sex education to their chil-
art of the judgment which encapsulates the
g the conflicting interests of the State, of

s v. the United Kingdom, judgment of 25 February 1982,
ras. 33 and 37; Valsamis v. Greece 1996-VI, 2312, at para. 27
dgment of 22 June 1989, Series A no. 156, para. 93.
ordebo Foundation of Christian Schools and Jordebo v. Sweden,

nd Cerveira Ferreira v. Luxembourg (dec.), no. 44888/98,

luijs v. Belgium, (9 September 1992).
and 10229/82, W. & D.M. and M. and H.I. v. the United King-
. 96. See also Appl. no. 23380/94, C.J., J.J and E.J. v. Poland,
and Appl. no. 17187/90, Bernard and others v. Luxembourg,
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may occasionally arise under Article 10. Further, it is also neces-
sary to note the importance of Article 14’s prohibition of discrimi-
nation in the enjoyment of Convention rights. The discussion
which follows, however, can only provide a basic introduction to
these additional concerns.

Religious convictions and education: Article 2 of 
Protocol No. 1

Questions concerning respect for parents’ religious belief in the
provision of education of their children may arise under
Protocol 1, Article 2 of the Convention. This first provides that
“no person shall be denied the right to education”, and thereafter
that “in the exercise of any functions which it assumes in relation
to education and to teaching, the State shall respect the right of
parents to ensure such education and teaching in conformity with
their own religious and philosophical convictions”. In the context
of this provision, “education” suggests “the whole process whereby,
in any society, adults endeavour to transmit their beliefs, culture
and other values to the young”, while “teaching or instruction
refers in particular to the transmission of knowledge and to intel-
lectual development”. “Respect” suggests more than mere
acknowledgment or even that a parent’s views have been taken
into account, and instead “implies some positive obligation on the
part of the State”.136 

The right to respect for religious and philosophical convictions
belongs to the parents of a child and not to the child itself137 or to

any school or religio
such “convictions” 
primary right of a c
sion cannot be read 
a parent’s wish, for e
tion from attending 

Such beliefs may obv
determination and 
certain factual infor
or philosophical natu
take precedence ove
essence of the guara
erance in public ed
tion”.141 In Kjeldsen
parents objected to 
dren. In a crucial p
manner for resolvin

136. Campbell and Cosan
Series A no. 48, at pa

137. Eriksson v. Sweden, ju
138. Appl. no. 11533/85, J

(1987) DR51, p. 125.
139. Martins Casimiro a

27 April 1999.
140. Appl. no. 17568/90, S
141. Appl. nos. 10228/82 

dom, (1984) DR37, p
(1996) DR84, p. 46; 
(1993) DR75, p. 57.
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 since “the imposition of disciplinary penal-
t of the process whereby a school seeks to
r which it was established, including the
lding of the character and mental powers of

y also arise within the scope of Article 9, but
aw under Article 1 of Protocol No. 1 in the
ns is clear. A requirement to attend moral
n the absence of any allegation of indoctri-
se to an interference with Article 9 rights.144

l to grant a general exemption from attend-
ys on religious grounds to the sons of the
y Adventists, could be regarded as an inter-

ifestation of belief, no general dispensation
hich would adversely affect a child’s right to
ch prevailed over the parents’ rights to have
ons taken into account.145 

ssion and thought, conscience 
10

sidered the extent to which restrictions on
 involving aspects of thought, conscience

14

v. the United Kingdom, judgment of 25 February 1982,
3-37 at para. 36.
nard and others v. Luxembourg, (1993) DR75, p. 57.

artins Casimiro and Cerveira Ferreira v. Luxembourg,

HRHB9_EN.book  Page 50  Tuesday, June 26, 2007  4:08 PM
Related guarantees under th

upils and of their parents, the Strasbourg Court drew a distinc-
on between the imparting of knowledge even of a directly or
directly religious or philosophical nature, and teaching which
ught to inculcate a particular value or philosophy which did not
spect the views of a parent. The provision does not “permit

arents to object to the integration of such teaching or education
 the school curriculum, for otherwise all institutionalised teach-
g would run the risk of proving impracticable” since most
hool subjects involved “some philosophical complexion or
plications”. However, a school has to ensure that the education

rovided by way of teaching or instruction conveyed information
d knowledge “in an objective, critical and pluralistic manner”.

he key guarantee is against the State pursuing an “aim of indoc-
ination that might be considered as not respecting parents’ reli-
ious and philosophical convictions”, this being “the limit that
ust not be exceeded”.142 

imilarly, an issue such as disciplinary measures may not simply
e dismissed as a matter merely of internal administration. In
ampbell and Cosans v. the United Kingdom, parents of pupils
bjected to the practice of corporal punishment. The Strasbourg
ourt accepted that the applicants’ views met the test of philo-
phical conviction in that they related to a “weighty and substan-

al aspect of human life and behaviour, namely the integrity of the
erson”, and thus the State’s failure to respect these convictions

violated the guarantee
ties is an integral par
achieve the object fo
development and mou
its pupils”.143

Educational issues ma
the influence of case-l
disposal of applicatio
and social education i
nation does not give ri
Further, while a refusa
ing school on Saturda
applicants, Seventh Da
ference with the man
could be recognised w
education, a right whi
their religious convicti

Freedom of expre
and belief: Article

Certain cases have con
freedom of expression

2. Kjeldsen, Busk Madsen and Pedersen v. Denmark, judgment of 7 December 1976,
Series A no. 23, para. 53.

143. Campbell and Cosans 
Series A no. 48, paras. 3

144. Appl. no. 17187/90, Ber
145. Appl. no. 44888/98, M

(27 April 1999).
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 may be necessary to regulate freedom of
n to matters liable to offend intimate personal
argin of appreciation” was particularly appro-
restrictions on free speech in respect to reli-
kely to cause substantial offence to persons of
s persuasion will vary significantly from time
ce to place, especially in an era characterised

array of faiths and denominations”. In conse-
cepted that the respondent State was justified
 the particular religious sensitivities in Irish
at the broadcasting of any religious advertis-
ered offensive. The domestic courts them-

t religion had been a divisive issue in society,
ding religious beliefs tended to belong to one
nd so religious advertising from a different
sidered offensive and open to the interpreta-
nd that the state authorities had been entitled
 Irish citizens would resent having advertise-
these topics broadcast into their homes. For
rt, too, it was important that the prohibition
audio-visual media, a means of communica-
re immediate, invasive and powerful impact”.
 still have advertised via local and national

ained the same right as any other citizen to
ammes on religious matters, public meetings
s. There were thus highly “relevant reasons”
tifying the blanket prohibition of the broad-
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and belief are compatible with Article 10’s guarantee of freedom of
expression. The exercise of this right by groups or individuals
seeking to persuade others may often be better considered in
terms of Article 10 guarantees unless this clearly involves a “mani-
festation” of belief.146 For example, restrictions on the amount of
expenditure that can be incurred at election time were challenged
successfully by an anti-abortionist as a disproportionate restric-
tion of freedom of expression.147 Further, expression essentially of
a commercial nature may be restricted on the grounds that this is
necessary for the protection of the public from misleading
claims.148 

A more difficult case involving religious advertising is Murphy
v. Ireland, in which the refusal to allow the television screening of
a religious advertisement was challenged by the applicant under
both Articles 9 and Article 10 of the Convention. While the appli-
cant agreed that Article 10 could permit restrictions of religious
expression which would offend others’ religious sensitivities, he
also argued that an individual was not protected from being
exposed to a religious view simply because it did not accord with
his or her own. For the Strasbourg Court, the refusal primarily
concerned the regulation of the applicant’s means of expression
and not his manifestation of religious belief and thus determined
that the issue was better considered in terms of Article 10. State
authorities were better placed than an international court to

decide when action
expression in relatio
convictions. This “m
priate in respect to 
gion “since what is li
a particular religiou
to time and from pla
by an ever growing 
quence, the Court ac
in determining that
society were such th
ing could be consid
selves had noted tha
that Irish people hol
particular church a
church might be con
tion of proselytism, a
to take the view that
ments touching on 
the Strasbourg Cou
concerned only the 
tion which has “a mo
The applicant could
newspapers and ret
participate in progr
and other assemblie
under Article 10 jus

146. See discussion of Arrowsmith v. the United Kingdom, above at p. 15.
147. Bowman v. the United Kingdom, Reports 1998-I, paras. 35-47.
148. Appl. no. 7805/77, X and Church of Scientology v. Sweden, (1979) DR16, p. 68.
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ticle 17 of the Convention which prohibits

on between offensive speech and that which
ay be difficult to draw. A sustained cam-

y private individuals or organisations may
nsibility,151 but on the other hand, it is legit-
 are free to criticise religious groups, partic-
concerns the potentially harmful nature of
hen made in a political forum in which

st are expected to be debated openly.152 The
 recognised that the peaceful enjoyment of
 under Article 9 by adherents of religious
 may justify a State in taking action against
expression that is, in respect to objects of
sly offensive to others and profane. But
ill be needed to ensure that the goal of plu-
 by the measures adopted. For example, in
t v. Austria, the authorities had seized and
 of a film ridiculing the beliefs of Roman
ting Article 10’s guarantee of freedom of
ean Court of Human Rights affirmed that
uld indeed deem it necessary to take action
f religious beliefs against “provocative por-
eligious veneration” where such constitute

14
15

rch of Scientology v. Sweden, (1980) DR21, p. 109.
, no. 26958/95, Reports 2001-II, paras. 38-47.
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sting of religious advertisements.149 It is clear from such cases
at the context in which the speech takes place is of particular
eight. Here, the channel of communication was television. It may
e fair, though, to categorise this judgment as one in which the
tent of the “margin of appreciation” was particularly broad, for
 international judicial forum should be particularly careful to
frain from interfering with domestic determinations on particu-
rly sensitive decisions. On the other hand, it could be argued
at the judgment hardly promotes the notion of pluralism and

roadmindedness. 

 related issue is the extent to which state authorities may take
tion against expression in order to protect the religious sensibil-

ies of adherents of particular faiths by preventing or punishing
e display of insulting or offensive material that could discourage
herents from practising or professing their faith through ridi-
le. The scope of Article 10’s guarantee for freedom of expression
compasses, after all, ideas which “offend, shock or disturb”150,
d in any case the maintenance of pluralist society also requires
at adherents of a faith at the same time accept that their beliefs
ay be subject to criticism and to the propagation of ideas that

irectly challenge these beliefs. However, offensive speech which
 intended or likely to stir up ill-will against a group in society –
-called “hate speech” – is unlikely to attract any protection, par-

ticularly in light of Ar
the abuse of rights.

However, the distincti
is merely unpopular m
paign of harassment b
give rise to State respo
imate that individuals
ularly if the criticism 
their activities, and w
issues of public intere
Strasbourg Court has
the rights guaranteed
faiths at the very least
the dissemination of 
veneration, gratuitou
careful line-drawing w
ralism is not defeated
Otto-Preminger-Institu
ordered the forfeiture
Catholics. In interpre
expression, the Europ
national authorities co
to protect adherents o
trayals of objects of r

9. Murphy v. Ireland, no. 44179/98, para. 73, ECHR 2003-IX.
0. Handyside v. the United Kingdom, (1976) Series A no. 24, at para. 49.

151.  Appl. no. 8282/78, Chu
152.  See Jerusalem v. Austria
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ession which is gratuitously offensive. Of
 of these cases was the manner in which the
xpressed rather than the content of the opin-
wever, a case such as Murphy v. Ireland, dis-
 appear to support restrictions on free
ere it is difficult to acknowledge that any

ken other than to the mere recognition that
nterpretation of religious belief existed.155 Not
ered offensive, shocking or disturbing to the
ligious community could (or should) fall

on accorded by Article 10.156 In principle, it
that any protection accorded by Article 9
 to that which is a “malicious violation of the

nt issues: Article 8
 on occasion faced with situations in which
 necessary medical treatment on grounds of
 (for example, to procedures necessitating a
Most domestic legal systems recognise and
right of an adult who suffers from no mental
 decisions concerning medical treatment,
o choose not to receive treatment, even when

d Kingdom, judgment of 25 November 1996, Reports 1996-V,

8, Church of Scientology and 128 of its Members v. Sweden,
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“malicious violation of the spirit of tolerance, which must also be a
feature of democratic society”. The close relationship between
Articles 9 and 10 was of the essence:

Those who choose to exercise the freedom to manifest their reli-
gion, irrespective of whether they do so as members of a reli-
gious majority or a minority, cannot reasonably expect to be
exempt from all criticism. They must tolerate and accept the
denial by others of their religious beliefs and even the propaga-
tion by others of doctrines hostile to their faith. However, the
manner in which religious beliefs and doctrines are opposed or
denied is a matter which may engage the responsibility of the
State, notably its responsibility to ensure the peaceful enjoy-
ment of the right guaranteed under Article 9 to the holders of
those beliefs and doctrines. Indeed, in extreme cases the effect of
particular methods of opposing or denying religious beliefs can
be such as to inhibit those who hold such beliefs from exercising
their freedom to hold and express them. 153

Similarly, in Wingrove v. the United Kingdom, the Strasbourg
Court rejected a complaint brought under Article 10 concerning
the refusal to license a video considered blasphemous by the
domestic authorities on the grounds that it was not unreasonable
to consider that the interference with freedom of expression may
be deemed justified as for the protection of the rights of Chris-
tians.154 These cases support the proposition that a State may take

action against expr
importance in both
opinions had been e
ions themselves. Ho
cussed above, can
expression even wh
offence could be ta
another religion or i
all expression consid
sensitivities of a re
outside the protecti
seems appropriate 
should be restricted
spirit of tolerance”. 

Medical treatme
Domestic courts are
objection is taken to
conscience or belief
blood transfusion). 
respect the absolute 
incapacity to make
including the right t

153. Otto-Preminger-Institut v. Austria, judgment of 20 September 1994, Series A
no. 295-A, at paras. 56 and 57.

154. Wingrove v. the Unite
para. 60

155. See above at p. 51.
156. See Appl. no. 8282/7

(1980) DR21, p. 109.
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y competent to take decisions concerning

 the enjoyment of Convention 
s of religion or belief: Article 14
onscience and religion is also buttressed by
n of discrimination on the ground of reli-
ion. The European Court of Human Rights
ns been faced with applications alleging that
n subjected to discriminatory treatment on
 belief. The principle of non-discrimination
uropean Convention on Human Rights in

the rights and freedoms set forth in this Con-
cured without discrimination on any ground
 colour, language, religion, political or other
or social origin, association with a national
, birth or other status.

 grounds for discrimination is qualified by
d such as”, and is not exhaustive but merely
iscrimination must be based upon personal

t, for example, geographical location. As is15
15

, discussed at p. 40, above; and Keenan v. the United King-
graphs 88-101, ECHR 2001-III. But cf Riera Blume and oth-
0/97, paras. 31-35, ECHR 1999-II (complaints that “de-
t involved a violation of Article 9 avoided on account of a
rticle 5).
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is may involve a risk to life. Similarly, this principle of autonomy
r self-determination is recognised by Article 8. “In the sphere of
edical treatment, the refusal to accept a particular treatment
ight, inevitably, lead to a fatal outcome, yet the imposition of
edical treatment, without the consent of a mentally competent
ult patient, would interfere with a person’s physical integrity in a
anner capable of engaging the rights protected under Article 8
) of the Convention.”157 To this extent, then, individual decision-
aking based upon personal belief or conscience seems inviolate.
rticle 8 further encompasses the exercise of parental responsibil-
ies including the right to take decisions concerning the upbring-
g of their children, again including decisions concerning
edical treatment.158 While there is little consideration of this
pic in the case-law, principle would seem to suggest that this
thority must be subject to appropriate limitations on such auth-

rity for the protection and well-being of children, particularly
hen there is a threat to life and where countervailing considera-
ons (and in particular, the State’s positive obligation to seek to
rotect life) are highly relevant. A similar case could be made for
ate intervention in respect of adults whose state of health
nders them either vulnerable to undue pressure or who cannot

be deemed to be full
their treatment.159

Discrimination in
rights on the basi
Freedom of thought, c
Article 14’s prohibitio
gious or political opin
has on several occasio
an individual has bee
the basis of religion or
is expressed in the E
Article 14:

The enjoyment of 
vention shall be se
such as sex, race,
opinion, national 
minority, property

The list of prohibited
the phrase “any groun
illustrative. However, d
characteristics and no7. Pretty v. the United Kingdom, no. 2346/02, Reports 2002-III at para. 83.

8. See Nielsen v. Denmark, judgment of 28 November 1988, Series A no. 144, at
para. 61 “Family life in this sense, and especially the rights of parents to exercise
parental authority over their children, having due regard to their corresponding
parental responsibilities, is recognised and protected by the Convention, in particu-
lar by Article 8. Indeed the exercise of parental rights constitutes a fundamental ele-
ment of family life.”

159. Cf Kokkinakis v. Greece
dom, no. 27229/95, para
ers v. Spain, No. 3768
programming treatmen
finding of violation of A
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 own particular religious communities, and
 discriminatory treatment. The Strasbourg

 “freedom of religion does not entail Churches
ing given a different tax status to that of other
, where such agreements or arrangements do
 in principle, contravene the requirements of
f the Convention, provided that there is an
able justification for the difference in treat-

ar agreements may be entered into by other
o do so.” In this case, since the churches in
ver wished to enter into agreements or to seek
the application fell to be dismissed as mani-

atory treatment on the basis of religious or
ef or opinion thus require some care in their
ce, the European Court of Human Rights will
 consider any complaint of discrimination
en it has already established that there has
a substantive guarantee raising substantially
 is necessary to consider an Article 14 argu-
 necessary to determine the most appropriate
e with which to consider the complaint, for

 Court indicates that discrimination on the
belief may be best considered by considering

Alujer Fernández and Caballero García v. Spain, decision of
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Discrimination in the enjoyment of Convention rights on the basis of religion or belief: A

apparent from its terms, Article 14 does not confer any free-stand-
ing or substantive right but rather expresses a principle to be
applied in relation to the substantive rights conferred by other
provisions: that is, this provision can only be invoked in conjunc-
tion with one or more of the substantive guarantees contained in
the Convention or in one of the protocols. However, Article 14 is
of fundamental importance since an interference with a particular
right not considered to constitute a violation of the right may nev-
ertheless be deemed to do so when read in conjunction with
Article 14. The applicant must first establish that there is a situa-
tion which is comparable to his or her own situation: that is, that
the applicant has been treated in a different way to a relevant com-
parator. The situation of an individual holding humanistic beliefs
wishing to use his acquired knowledge for the service of others is
not similar to the holder of a religious office, for example.160 If
such a situation is comparable, the remaining issue will then be
whether the difference in their treatment has a justification which
is both objective and reasonable. Here, the onus of establishing
this lies upon the State. Thus a difference in treatment is not auto-
matically discriminatory within the meaning of Article 14, but
will only be deemed to be so if it does not pursue a legitimate aim
or if there is no reasonable relationship of proportionality between
the means employed and the aim sought to be realised. 

In Alujer Fernández and Caballero García v. Spain, taxpayers com-
plained that they were unable to allocate part of their payments for

the support of their
that this constituted
Court observed that
or their members be
taxpayers”. However
exist, these “do not,
Articles 9 and 14 o
objective and reason
ment and that simil
Churches wishing t
question had had ne
such arrangements, 
festly ill-founded.161 

Claims of discrimin
other protected beli
resolution. In practi
generally decline to
under Article 14 wh
been a violation of 
the same point. If it
ment, it will also be
substantive guarante
the case-law of the
basis of religion or 

160. Appl. no. 22793/93, Peters v. the Netherlands, 30 November 1994. 
161. Appl. no. 53072/99, 

14 June 2001.
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ity of a church to take legal proceedings to
estricted by domestic law, an issue may also
 guarantee of access to a court, particularly
are placed upon other religious bodies. In

h v. Greece, the applicant church could not
 in order to protect its property rights, while
 and the Jewish Community were able to do
 essentially concerned access to a court for
civil rights, and since there could be no
le justification for this discriminatory treat-
Court found that there was a violation of

onjunction with Article 14.164

lso involve consideration of discriminatory
ment and give rise to questions under
ion taken along with Article 14. The case of
concerned a person who had been refused
ed accountant because of a criminal convic-
in question arose from his refusal to wear
ng a period of general mobilisation, but on
s beliefs as a Jehovah’s Witness. The Stras-
at while access to a profession was not as

onvention, it treated the complaint as one of
 basis of the exercise of freedom of religion.
d legitimately exclude certain classes of

16
16

 v. Greece, judgment of 16 December 1997, Reports 1997-
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rticle 14 not in conjunction with Article 9, but in connection
ith another substantive provision. 

ertain cases have involved the resolution of child custody and
cess by reference to religious belief. In Hoffman v. Austria, for
ample, the applicant had been denied custody of her child

ecause of her involvement with Jehovah’s Witnesses. While the
trasbourg Court held that it was unacceptable for a domestic

urt to base a decision on the ground of a difference in religion, it
id so under Articles Articles 8 and 14 as it concerned the deter-
ination of child custody, an aspect of family life.162 In Palau-
artinez v. France, a violation of Article 8 taken in conjunction
ith Article 14 was similarly established in respect of a decision
ncerning the care of children following upon the breakdown of
marriage. The determination had proceeded upon a generalised
d “harsh analysis of the principles regarding child-rearing alleg-
ly imposed” by the Jehovah’s Witnesses faith. While such would

ave been a relevant factor, it could not have been a sufficient one
 the absence of “direct, concrete evidence demonstrating the
fluence of the applicant’s religion on her two children’s upbring-
g and daily life” in view of the rejection of the applicant’s request
r a social enquiry report.163 Neither case seems to rule out
tirely – or the use of perceptions concerning particular faiths –
 child-custody cases, but both certainly stress that such consid-
ations have to be applied with some care.

Where the legal capac
uphold its interests is r
arise under Article 6’s
where no restrictions 
Canea Catholic Churc
take legal proceedings
the Orthodox Church
so. Since the situation
the determination of 
objective and reasonab
ment, the Strasbourg 
Article 6(1) taken in c

Religious beliefs may a
treatment in employ
Article 9 or this provis
Thlimmenos v. Greece 
admission as a charter
tion. The conviction 
military uniform duri
account of his religiou
bourg Court noted th
such covered by the C
discrimination on the
Although states coul

2. Hoffman v. Austria, judgment of 23 June 1993, Series A no. 255-C.
3. Palau-Martinez v. France (16 December 2003), paras. 29-43 at paras 38 and 42.

164. Canea Catholic Church
VIII, paras. 43-47. 
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ry uniform cannot imply any dishonesty or
 likely to undermine the offender's ability to
fession. Excluding the applicant on the ground
nfit person was not, therefore, justified. …

e authorities had no option under the law but
int the applicant a chartered accountant. … In
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offenders from various professions, the particular conviction in
question could not suggest dishonesty or moral turpitude. The
treatment of the applicant therefore did not have a legitimate aim,
and was in the nature of a disproportionate sanction as one addi-
tional to the substantial period of imprisonment he had already
served. There was accordingly a violation of Article 14 taken in
conjunction with Article 9. In a key passage in this judgment, the
Strasbourg Court indicated that States may indeed be under a pos-
itive duty to treat individuals differently in certain situations: that
is, that discrimination can also occur when the same treatment is
accorded individuals who ought to be treated differently:

The Court has so far considered that the right under Article 14
not to be discriminated against in the enjoyment of the rights
guaranteed under the Convention is violated when States treat
differently persons in analogous situations without providing
an objective and reasonable justification. However, the Court
considers that this is not the only facet of the prohibition of dis-
crimination in Article 14. The right not to be discriminated
against in the enjoyment of the rights guaranteed under the
Convention is also violated when States without an objective
and reasonable justification fail to treat differently persons
whose situations are significantly different. …
The Court considers that, as a matter of principle, States have a
legitimate interest to exclude some offenders from the profes-
sion of chartered accountant. However, the Court also consid-
ers that, unlike other convictions for serious criminal offences, a
conviction for refusing on religious or philosophical grounds to
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accept the denial by others of their religious beliefs and even the
propagation by others of doctrines hostile to their faith”.169 

The reconciliation of competing considerations is the essential
task required by Article 9, but subject to supervision by the Euro-
pean Court of Human Rights in Strasbourg through the use of a
well-established checklist. In particular, any interference has to be
in accordance with the law, for a prescribed state interest, and be
shown as being “necessary in a democratic society”. It is this last
aspect of the test that often is of most difficulty. The exercise
requires a proper appreciation of the crucial role freedom of
thought, conscience and belief plays in a liberal democracy, and
an acceptance of the importance of religious and philosophical
convictions for the individual. On the other hand, an international
judicial forum may not be as well-placed as the domestic authori-
ties in carrying out such an evaluation, and thus a relatively wide
“margin of appreciation” on the part of local decision-makers is
apparent in many of the judgments from the Strasbourg Court.
While this may indeed be an appropriate doctrine of restraint on
the part of an international tribunal, it does not necessarily imply
that at a domestic level the same should be apparent. The rigorous
scrutiny of reasons advanced for an interference with this right of
fundamental importance both for individuals and also society as a
whole will help protect that pluralism and diversity necessary to
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ore straightforward for an audience to deal with the former than
e latter.

his lack of consistency in the jurisprudence is, though, probably
evitable as it in some measure reflects the remarkable diversity
 domestic arrangements. The religious and philosophical move-
ents that have shaped European civilisation can indeed be

iewed in respect of its peoples’ intellectual and spiritual life as
aving had as profound an impact as the elemental forces that
ave carved out the continent’s geographical features. While for
ng synonymous with “Christendom”, Europe has been at differ-
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cluding Judaism and Islam. In turn, the continent’s contribution
 the history of ideas and philosophy has been considerable, both
rough individual thinkers such as Plato, Aristotle, Hume and
ant as well as by means of major shifts in religious and philo-
phical understanding marked, for example, by the Renaissance,
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e compatible with Convention expectations.
ected by the Strasbourg Court, and the histor-
ontext of religion and belief will often be
ments. Europe lacks a common approach to
n of the interplay between religion and state,
er for it. What Europe now possesses, on the

of legally-binding guarantees which strength-
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ncing their claims for respect for thought,
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siderations, and community concerns that the display of religious
symbols may have an impact upon community coherence all call
for some assessment of the appropriateness of state responses.
This kaleidoscope of national arrangements must now be viewed
through the prism of democracy, the rule of law and human
rights. But the European Convention on Human Rights does not
impose a set of rigid requirements: the treaty merely sets out
certain minimum standards, and religious traditions and differ-
ences in constitutional arrangements regulating church and State
will continue to form part of the continent’s landscape, providing

always that these ar
This diversity is resp
ical and political c
reflected in its judg
resolving the questio
and is much the rich
other hand, is a set 
ens the position of 
associations in adva
conscience and belie



HRHB9_EN.book  Page 61  Tuesday, June 26, 2007  4:08 PM



HRHB9_EN.book  Page 61  Tuesday, June 26, 2007  4:08 PM



http://www.coe.int/human_rights/
These human rights handbooks are intended as a very practical guide to how 
particular articles of the European Convention on Human Rights have been applied 
and interpreted by the European Court of Human Rights in Strasbourg. They were 
written with legal practitioners, and especially judges, in mind, but are accessible 
also to other interested readers.

Directorate General of Human Rights and Legal Affairs
Council of Europe
F-67075 Strasbourg Cedex


	Page 1
	Page 2
	HRHB9_EN.pdf
	Preface
	Freedom of thought, conscience and religion: general considerations
	Interpreting Article 9, European Convention on Human Rights: general considerations
	Introduction
	Applying Article 9: checklist of questions
	Question 1: Does the complaint fall within the scope of Article 9?
	What is meant by “thought, conscience and religion”?
	The forum internum
	Manifestations of religion or belief
	The collective aspect of Article 9
	The collective aspect of Article 9 and recognition of “victim” status
	Limits to the scope of Article 9

	Question 2: Has there been any interference with Article 9 rights?
	Positive obligations
	Employment and freedom of thought, conscience and religion
	Permitting due recognition of religious practices

	Question 3. Is the limitation on manifestation of religion or belief for at least one of the recognised legitimate aims?
	Question 4. Is the limitation on “manifestation” of religion or belief “prescribed by law”?
	Question 5. Is the limitation on “manifestation” of religion or belief “necessary in a democratic society”?
	Necessity and proportionality; and the nature of “democratic society”
	Margin of appreciation


	Specific aspects of freedom of thought, conscience and belief arising under Article 9
	Compulsory military service and religious belief
	The requirement to pay “church tax”
	Dress codes
	Prisoners and religious belief
	Proselytism
	Interfering in internal disputes between adherents of a religious community
	The requirement for state registration
	Controls upon places of worship

	Related guarantees under the European Convention on Human Rights
	Religious convictions and education: Article 2 of Protocol No. 1
	Freedom of expression and thought, conscience and belief: Article 10
	Medical treatment issues: Article 8
	Discrimination in the enjoyment of Convention rights on the basis of religion or belief: Article 14
	State recognition of decisions of ecclesiastical bodies: Article 6

	Conclusion


