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INTRODUCTION

Presentation of the Committee
1. Terms of references: adopted by CDPC in June 2002

2. Main objectives:

- take into account the “New Start” report submitted to the CDPC by the
“Reflection Group on developments in international co-operation in criminal
matters” (PC-S-NS);

- study the chapter “Renewal” of the above-mentioned report, with a view to
making proposals for follow-up action, in particular on the questions concerning
the rights and guarantees of the individual and

- report back to the CDPC by 31 May 2005.

3. Composition: the Committee is composed of representatives appointed by the Member
States; the Council of Europe bears the travelling and subsistence expenses of one
expert from 17 countries listed in the terms of reference.

The list of participants is appended as annex L

General remarks on the PC-T.J meetings
4. PC-TJ held two meetings in Strasbourg, Council of Europe Headquarters, from 20 to 22
September 2004 and from 31 January to 2 February 2005.

5. Chairmanship:
Ms Maria GAVOUNELI (Greece) was elected to the Chair;
Mr Branislav BOHACIK (Slovakia) was elected Vice-Chair of the Committee.

6.  Scientific experts:
The work and discussions of the Committee were supported by the reports prepared
by the two scientific experts: Messrs Otto LAGODNY and Giuliano TURONE.

General objectives and working methodology
7. Inits discussion, the Committee:
- Aims to reach concrete, useful and practical results;
- Keeps in mind the importance given by the Council of Europe to the fight
against terrorism;
- Ensures co-ordination and synergies with works in other Committees;
- builds on the existing Council of Europe instruments and achievements and
promote implementation.

The Committee also constructs its work in taking due consideration of the work carried
out within the European Union.

8. PC-TJ is tasked to produce a document with firm foundations in the present with a view
to further development. The general idea is to adopt a holistic approach to the issue. On
the other hand, the Committee needs to get inspiration from the solutions offered — and
avoid the problems encountered — in the Union acquis.
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9.

A.

The Committee agreed to work on the basis of the structure of the “Renewal” chapter of
the “New Start” report:
- Reconsidering the role of governments and that of judicial authorities;
- Upholding the rights of individuals (suspects, defendants, extraditees, victims,
witnesses, right of appeal);
- Enhancing the trend towards shared responsibility;
- Establishing a common platform.

RECONSIDERING THE ROLE OF GOVERNMENTS AND THAT OF JUDICIAL AUTHORITIES

Presentation and general discussion

10.

11.

The Committee discussed different aspects of the States’ sovereignty and the balance to
be found between the principle of sovereignty, the efficiency of transnational criminal
justice and the protection of the rights of individuals.

The Committee agreed that sovereignty remains the main principle on which the co-
operation in criminal matters is based.

It also agreed that considering the evolution of the nature of crime towards
transnational crime, this principle, or rather several of its expressions has to be
redefined and that some limits have to be agreed upon.

Exercise of sovereignty in the case of extradition

12.

13.

As a concrete example of the expression of sovereignty, the Committee discussed the
various ways in which the extradition requests are dealt with in member States, by
judicial and by administrative bodies (regardless of the novelties brought by the
European Arrest Warrant among the European Union member States).

The majority of States follow a judicial procedure, which culminates to a (political)
decision taken by the Minister. In other States, the sequence may be reversed with the
ministerial decision preceding the judicial phase (e.g. Portugal). In other cases, the
administrative/political phase is totally dispensed with.

Committee’s findings

14.

15.

The Committee considered the interest of a judiciarisation of the procedures, as a way
to improve the transnational criminal justice and to enhance the protection of the rights
of the individual.

Even if there is a general tendency towards reinforcing the judiciarisation of the
procedures', the possibility for the administrative authorities to intervene in extradition
requests still shows advantages, such as the possibility to consider political factors (or
humanitarian ones in some States).

It has been observed and agreed that this administrative power does not constitute an
obstacle, in practice, to an efficient judicial cooperation. Nevertheless, the allocation of

' See the 1st PC-TJ report, §15 (PC-TJ(2004)4)
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16.

competence between the judicial authorities and the Minister merits further debate.
UPHOLDING THE RIGHTS OF INDIVIDUALS (SUSPECTS, DEFENDANTS, EXTRADITEES,
VICTIMS, WITNESSES)

The Committee agrees to work on the basis of the “New Start” recommendation that
the individuals’ protection should be strengthened in extradition and mutual legal
assistance procedures and that minimum standards should be recognised and
guaranteed.

i. Minimum standards for the protection of the person subject to an extradition request:

Presentation

17.

Minimum standards for the protection of the person concerned should be defined. The
existing standards should be identified and codified in a coherent manner so as to
ensure a more efficient protection of individual rights and therefore to better meet the
objectives of the ECHR.

Minimum standards

18.

19.

20.

The following rights have been identified as minimum standards likely to be granted to
the individual in the extradition procedure:

1. Right to access to information about the extradition procedure and about his

rights, including at least

- Access to the file of extradition sensu stricto;

- Details about the application of the speciality rule;

- Details about the possibility of a simplified extradition procedure and the
importance of his/her consent.

- Communication of the decision

Right to be heard / to submit written statements

Access to a qualified interpreter

Right to access to a lawyer in the requested State

Right not to be extradited, if the fundamental rights of the person concerned are

at risk

6. Right to have a final decision and to have it executed in a reasonable period of
time

7. Right to appeal a decision, as developed by para. 23 to 25 of the Ist meeting
report of this Committee

8. Right to compensation in the long term

nhwo

It is understood that these rights apply to requests of extradition, examined in a
requested State. They are therefore generally not intended to be applied to questions
related to the guilt or responsibility of the person in the criminal act, for which he will
be prosecuted in the requesting State. This will be dealt with in the criminal procedure
in the requesting State.

The question of the duration of detention pending extradition will be discussed in the
next meeting.
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ii. Protection of the victims and of the witnesses

Witnesses

21. Considering the existing rights and duties of witnesses, as well as the protection
mechanisms enshrined in various instruments, there do not seem to be major problems

related

justice.

to the protection of witnesses in the specific context of transnational criminal

22. The position of the witness in the transnational criminal justice could be improved by

Facilitating the transmission of the information to be given by witnesses, notably
by the use of new technologies (such as video conferences or phone
conferences) and existing channels of communication;

Extending the protection regime available to cover transnational situations as
well.

23. The possibility to compel witnesses to appear in court in foreign proceedings will be
discussed at a later stage by the Committee.

24.  Due consideration will be given to the work of the PC-PW on the matter.

Victims

25. The work of the European Union on victims is of high relevance. Council of Europe
member States could take advantage of these initiatives in their work to develop the
protection of victims (e.g. the PC-S-AV).

26. The following considerations will have to be further elaborated:

The right of the victim to benefit of the protection regime available regardless of
her place of residence, notably by allowing the submission of the complaint in
the country of residence to be transmitted without delay to the country where the
trial takes place

The right of the victim, in principle, to be informed of the decision to release the
offender

The right of the victim to compensation including the right to submit an
application from her country of residence, to be transmitted without delay to the
country where the trial takes place.

C. ENHANCING THE TREND TOWARDS SHARED RESPONSIBILITY

27. Dealt with together with D.

D. ESTABLISHING A COMMON PLATFORM

Presentation

28. The ideas and suggestions presented under these two headings of the “New Start”
report have been discussed together.
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29.

30.

Many references have been made to the difficulties encountered by the European Union
in carrying out its work on procedural guarantees and concerns were expressed on the
possibilities to reach concrete results within the Council of Europe at this stage.

The Committee resumed its discussion on some identified obstacles to an effective
transnational criminal justice:

- delays in answering to co-operation requests;

- reservations to the relevant Conventions;

- issues related to double criminality;

- nationality issues in extradition procedures and possibilities to refuse the

extradition;
- 1issues related to ne bis in idem.

Double criminality

31.

32.

33.

34.

35.

The Committee discussed mostly matters related to double criminality, taking due
account of the works done by other committees, notably the PC-OC WP, which will
submit its final report to the PC-OC in June 2006.

Double criminality could be restricted in some specific circumstances although a total
abolition of that principle is not possible for the time being.

Such a restriction could be accomplished by a clause referring to the public order of the
State receiving the request for judicial cooperation or when the fundamental rights of
the individual concerned are at risk.

Another solution could be that a list be drawn with the most serious crimes which are
presumably common to all Council of Europe member States. This would be assorted
with a clear definition of these crimes. For these crimes, there would be a presumption
that double criminality is fulfilled.

The Committee took into account that

- For many Member States, the principle of double criminality remains a
fundamental principle, directly linked to the exercise of their sovereignty.

- Any restriction to this principle requires a higher level of confidence among the
States concerned, in terms of shared standards

The Committee therefore will have to further explore any possible evolution which
could be concretely proposed in the longer term.

Common platform:

1. Network of States officials

36.

The Committee supports the proposal from the PC-OC WP, to set up a network of
national officials entrusted with the implementation of the Conventions in the States
parties to these criminal conventions. For this purpose, the existing list of public
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37.

officials involved in the practical application of the criminal conventions could be
upgraded.

This network should, in order to be efficient:
- gather the people directly involved in the cooperation procedures and
- have its list of members regularly updated.

2. Office of specialists

38.

39.

In order to facilitate the use of the Council of Europe core instruments in the field of
transnational criminal justice, the Committee also supports in principle and subject to
the discussions in the PC-OC, the other idea from the PC-OC WP to set-up an office of
specialists, within the Council of Europe Secretariat.

This Office could assist practitioners with any concrete difficulty they might have in
using the cooperation mechanisms foreseen in these conventions. It is possible that the
Office would develop de facto a role in facilitating the implementation of the
Conventions, and, as such, in preventing possible disputes. By giving similar advices to
similar questions, the Office would also ensure a harmonised implementation of the
conventions. It could also, ultimately have coordinating roles in the efficient use of the
cooperation mechanisms.

QOutstanding questions

40. In addition to other outstanding issues, two matters remain to be discussed in
subsequent meetings:

- The “ne bis in idem” issue will have to be further considered, especially as a
positive conflict of jurisdictions. It might also be considered as a right of the
individual.

- the extradition of States’ nationals in conjunction with a broader application of
the principle “aut dedere aut judicare”.

CONCLUSION:

41. Following its two first meetings, the Committee can report on some preliminary

proposals on questions concerning the rights and guarantees of individuals, as a
follow-up to the “renewal” Chapter of the “New Start” report.

42. Considering the fact that

it has to report to the CDPC by 31 May 2005, according to its terms of reference
the CDPC meets in March 2005 instead of June as it used to do and that it will
probably have its following meeting in March 2006

the Committee has still certain important outstanding questions to be discussed in
order to come up with concrete follow-up proposals;

the committee asks the CDPC for an extension of its terms of reference until
31 March 2006.
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43. The Committee also takes this opportunity to ask the CDPC whether it could consider
the possibility that the travel costs and daily allowances of the Chair of the Committee
be covered by the Council of Europe.

44. 1t would also appreciate that the number of States participating to the Committee’s
deliberations be raised. The Committee will debate at its next meeting(s) very
substantial matters of transnational justice and would need to benefit, to the largest
extend possible, from the contribution of representatives from the various legal
traditions and legal practices present in the Council of Europe.

sk sk sk s sk sk sk sk sk sk sk sk skosk skok
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APPENDIX I / ANNEXE 1

LIST OF PARTICIPANTS / LISTE DES PARTICIPANTS

MEMBER STATES / ETATS MEMBRES

ALBANIA / ALBANIE

ANDORRA / ANDORRE

ARMENIA / ARMENIE

AUSTRIA / AUTRICHE
Mr Fritz ZEDER, Head of the Unit I1.2, Federal Ministry of Justice, Museumstrasse 7,
A-1070 VIENNA

AZERBAIJAN / AZERBAIDJAN

BELGIUM / BELGIQUE

BOSNIA AND HERZEGOVINA / BOSNIE-HERZEGOVINE
Mr Starovlah MIROSLAYV, Expert-Associate, Ministry of Justice, Trg Bih 1, Marijin Dvor,
71000- SARAJEVO

Ms Vukovi¢é NATASA, Adviser, Ministry of Justice, Trg Bih 1, Marijin Dvor, 71000-
SARAJEVO

BULGARIA / BULGARIE

CROATIA / CROATIE

CYPRUS /CHYPRE

CZECH REPUBLIC / REPUBLIQUE TCHEQUE

DENMARK / DANEMARK

ESTONIA / ESTONIE

FINLAND / FINLANDE

FRANCE

GEORGIA / GEORGIE
Ms Elene MARCHILASHVILI, Deputy, International Law Department,
Ministry of Foreign Affairs, Chitadze 4, GEO — 380018 TBILISSI

PC-T1J interim report 09/02/05



10

GERMANY /ALLEMAGNE
Mr. Michael RUPP, Desk Officer European and Multilateral Criminal Law Cooperation,
Federal Ministry of Justice, Adenauerallee 99- 103, 53113 BONN

Mr Jiirgen SCHNIGULA, Ministerialrat, Head of Section for European and Multilateral
Criminal Law Co-operation, Bundesministerium fiir Justiz, Adenauerallee 99-103,
Postfach 2040, D — 53010 BONN

Apologised / Excusé

GREECE / GRECE
Ms Maria GAVOUNELLI, Legal Advisor, Ministry of Justice, Messoghion 96,
GR — 11527 ATHENS

CHAIR / PRESIDENTE

HUNGARY / HONGRIE
Ms Tiinde FORMAN, Deputy to the Head of Department of International Criminal Law,
Ministry of Justice, Kossuth tér 4, H— 1055 BUDAPEST

ICELAND /ISLANDE

IRELAND /IRLANDE

ITALY /ITALIE
Mrs Silvia SANTUCCI, Magistrate attached to the Directorate General for Criminal Justice
Ministry of Justice, Via Arenula 70, I -00186 - ROMA

Apologised / Excusée

LIECHTENSTEIN
No nomination / Pas de nomination

LATVIA /LETTONIE

LITHUANIA / LITUANIE

LUXEMBOURG
No nomination / Pas de nomination

MALTA / MALTE
No nomination / Pas de nomination

MOLDOVA

MONACO

M. Bruno NEDELEC, Magistrat, Direction des Services Judiciaires de la Principauté de
Monaco, Palais de Justice, 5 rue Bellando de Castro, 98 000 - MONACO

NETHERLANDS / PAYS-BAS
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11

NORWAY /NORVEGE

POLAND /POLOGNE
Mr Piotr HOFMANSKI, Judge of Supreme Court's Criminal Chamber, Supreme Court,
Sad Najwyzszy, Izba Karna, Plac Krasinskich 2/4/6, PL - 00951 WARSAW

PORTUGAL

Ms Monica Calado GOMES, Legal Advisor, GRIEC Bureau for International,
European and Co-operation Affairs, Ministry of Justice, Rua Sousa Martins nr 21,
6" and 7", P - 1050-217 LISBON

ROMANIA / ROUMANIE
Ms. Mariana ZAINEA, Legal Adviser, Directorate of International Relations and Human
Rights, Ministry of Justice, 17, Apolodor Street, Sector 5, RO - 70602 BUCAREST

RUSSIA / RUSSIE
Ms Veronika MILINCHUK, Deputy Head of the International Law Department,
Office of the Prosecutor General, Bolshaya Dmitrovka 15a, RUS - 125993 MOSCOW

SAN MARINO / SAINT-MARIN

SERBIA AND MONTENEGRO / SERBIE-MONTENEGRO

SLOVAKIA / SLOVAQUIE
Mr Branislav BOHACIK, Director, Division for Judicial Co-operation in Criminal Matters,
Ministry of Justice, Zupne namestie 13, SK — 81311 BRATISLAVA

SLOVENIA /SLOVENIE

SPAIN / ESPAGNE

SWEDEN / SUEDE

SWITZERLAND / SUISSE
No nomination / Pas de nomination

THE FORMER YUGOSLAYV REPUBLIC OF MACEDONIA /
L'EX-REPUBLIQUE YOUGOSLAVE DE MACEDOINE

Mrs Frosina TASEVSKA,Head of Unit for European Integration, Ministry of Justice,
Dimitrie Cupovski 9, MK - 1000 SKOPJE

Apologised / Excusée

TURKEY / TURQUIE

UKRAINE
Mr Thor DIR, Director, Department of the European Integration, Ministry of Foreign Affairs,
1, Mykhaylivska Square, UKR - 01018 KYIV
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UNITED KINGDOM / ROYAUME-UNI
Mr Richard BRADLEY, Head of Judicial Co-operation Unit, Home Office, Room 457
50, Queen Anne's Gate, GB - LONDON SW1H 9AT

Apologised / Excusé

* ko ok sk

SCIENTIFIC EXPERTS / EXPERTS SCIENTIFIQUES

Mr Otto LAGODNY, Professor, Universitit Salzburg, Kapitelgasse 5, A — 5020 SALZBURG

Mr Giuliano TURONE, Procuratore della Repubblica Aggiunto,
Tribunale di Milano — Palazzo di Giustizia, Via Freguglia, 1, I - 20100 MILANO

* ko ok sk

EUROPEAN COMMUNITY / COMMUNAUTE EUROPEENNE

COMMISSION
M. Christoph SAJONZ, Administrateur Principal, Commission Européenne,
Unité "Justice pénale", DG JAI/D/3, B — 1049 BRUXELLES

GENERAL SECRETARIAT OF THE COUNCIL OF THE EUROPEAN UNION/
SECRETARIAT GENERAL DU CONSEIL DE L'UNION EUROPEENNE

* ok ok sk

SECRETARIAT

Directorate General of Legal Affairs / Direction Générale des Affaires Juridiques
Fax 33-3-88 412794

Ms Bridget O’LOUGHLIN, Head of the Division of Criminal Justice / Chef de la Division de
la Justice Pénale
TEL. 33-3-8841 2308 E-mail bridget.oloughlin@coe.int

Mr Humbert de BIOLLEY, Administrator / Administrateur,
Secretary to the Committee / Secrétaire du Comité
TEL. 33-3-90214703 E-mail: humbert.debiolley@coe.int

Mrs Marose BALA-LEUNG, Administrative Assistant / Assistante Administrative
TEL. 33-3-8841 3084 E-mail marose.bala-leung@coe.int

Mrs Marie-Louise FORNES, Administrative Assistant / Assistante Administrative
TEL. 33-3-88412207 E-mail marie-louise.fornes@coe.int
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Interpreters / Interprétes
Mme Anne du BOUCHER
Mme Jenny GRIFFITH

M. William VALK
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